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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES'
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES

HOUSE BILL NO. 210

My name is Linda Wingenbach. I am an attorney with Alaska
Legal Services Corporation in Barrow, Alaska. I have been in Barrow
for five months. Prior to that, for a period of two years | was in

private practice in Portland, Oregor., and during my la3': year of

law school | worked as an intern for the Northwestern Legar Clinic
in Portland. Oregon is a state that has a joint custody statute.
I favor joint custady, but | feel there are some problems with

this specific bill.

S2 of the bill (page 1, subsection b of AS 09.55.205) reads: "An
appointment of a guardian ad litem for a child shall be made under
AS 0°.65.130." The current AS 09.55.205 provides discretion in the

appointment and reads, "Any appointment of a guardian ad litem for a

child shall be made under AS 09.65.130." I believe this could be t
typographical error in the bill, rather than the intent of thi3 commit-
tee. But, as you can see, this particular error drastically changes
the meaning of this provision. HB 210, as it reads now, would require
a guardian ad litem to be app>inted in all cases where an order is
made on custody and visitation— that is, all divorce or dissolution

cases where children are involved, whether or not custody and/or
visitation is disputed.

If this is not a typographical error, than | wish to go on record
opposing the unnecessary appointment of guardians ad litem in cases
whero custody, support, and/or visitation is not disputed. | agree

with Mastor Francis Stevens' oral tostimory on thin point. In fact,
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AS 09.65.130 provides the needed discretion:

"(a) The court may, . . . ﬁ s own motion, gomt
ﬁttorney o re s t the |nor W|th res
to IS CU s rt, and visitation. .

(c) Instead 0 n thon to, aé)rnomtment 0f
attorney under a o this sect court
may, ...ugn|sonmt|on, oint
ttorney or other person to serve as gu?rd|an ad
luem t esenf the best mteres}s 0 ﬁ
vrelenl%rlen an egal proceedings Involving

Therefore, as written, HB 210 conflicts with the provisions |f

AS 09.65.130, bytremoving the discretion of the court in orders on
custody and visitation. At the very least, the bill should make
these two statutes consistent.

Further, the Alaska Supreme Court believes that the power t<*
appoint guardians ad litem should remain discretionary. In dicta,
the Court said: ". . .There will be many custody cases in which a
guardian will not be needed, and in 3uch cases neither the statute,
the court rules, nor our decisions compel the court to waste its
time and money, as well as that of the parties and counsel, in em-
ploying one." Veazey v. Veazey, 560 P2d 382, 305 (1977). AS 09.65.130
provides payment of the guardian ad litem from assets held jointly
by the parents. It is unfair, then, when parents agree to custody
and visitation to require them to pay for an unnecessary appointment
of a guardian ad litem.

|1* 52 of the bill (page 2, AS 09.55.203(c)(6)) permits the court, in
determining the best interests of the child, to consider, "tho desira-
bility of offering the child a variety of life experiences." This
particular consideration could work to the disadvantage of ruzai parents,
especially if the custody decision is to be made by an urban juugo.
Many people persevere in the belief that "variety of life experiences”
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can only be obtained in an urban setting. Therefore, when there is
a conflict between a custodian in an urban setting and one in a rural
setting, the rural parent would be placed at a disadvantage before an
urban judge.
A variety of life experiences has not been defined and is so
vague and ambiguous as to encourage individual bias in interpretation.
AS 09.55.205(c)(6) of this bill also seems to conflict with sub-
section (d) of the same bill wher*.in "the court may not consider the
income, social or cultural environment, . . .of either parent. ... "
Where would "variety of life experiences" come in except due to the
"income, social or cultural environment" of a parent?

3 of the bill (p«ge 3, AS 25.20.060) allows the court to settle
disputes over the custody of children, based on a child's best interest.
The court is specifically nstructcd to consider the factors enumerated
in AS 09.55.205(c). Besi« s my chje-tions to AS 09.55.205(c)(6), |
feel this section should also specifically prohibit the court from
considering those factors enumerated in AS 09.55.205(d). Since 25.20.060
concerns the determination of custody of children, both the factors
and the prohibitions in AS 09.55.205 should apply. By only specifying
subsection (c), the bill suggests that the court may consider the
otherwise prohibited factors.

s4 of the bill (page 3, AS 25.20.070) creates a rebuttable presump-
tion that shared custody is in the best interest of the child. | agree
with Master Francis Stevens' and Attorney Johr Reese's testimony that
shared or joint custody is an alternative to be considered in all cases
equally with cuatody in a single parent. Although shared custody is
preferable to sole parent custodv, raising it to the level of a



rebuttable presumption is unnecessary and can create additional problems
for the divorced parents they nay not be prepared to handle. The
attorney,Timothy Lynch, felt that if joint custody were not made a
rebuttable presumption, this bill would completely lose its meaning.
That, obviously, is no reason to make shared custody a rebuttable
presumption. If it is decided the whole bill is worthless, that decision
should be made. If the substance of a bill is lost, the bill should

be eliminated— that is, a poor provision should not be retained simply
because the bill would otherwise be meaningless. That is what these
hearings and written testimony is all about.

Besides, statutorily promoting shared custody is worthwhile.
However, shared custody should not be a rebuttable presumption because
I- brings an improper bias into the court. Shared custody is not always
in the best interest of the child. It should be encouraged, yes, but in
many cases, as Mr. Lynch and Mr. Reese pointed out, many couples who are
divorcing cannot sort out their feelings sufficiently to agree to a
joint custody arrangement. And if couples cannot agree to the shared
custody arrangement, shared custody will not work because, as Ms. Louster
testified, the ability to communicate with each other and come to
mutually agreeable decisions concerning the welfare of the child i3
essential in a joint custody situation. Alaska cannot be compared
with California, Oregon, or other lower 48 states where the state court
systems provide family counselors to help couples come to agreement on
shared custody and offer continuing aid. The majority of the st? e
courts in Alaska cannot offer this kind of help.

With shared custody a rebuttable presumption, parents are pushed
into that alternative. It becomes an easy tool to be usod by one party
or the other in negotiating other aspects of the divorce. It will tend
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to delay the dissolution of a marriage, conflicting with the intent

of the current statutes providing a speedy resolution to the petition,
the delay and intervening bargaining being possibly detrimental to

the child. The court should favor agreements between parents concerning
the custody of children but should not presume that all caring parents
can come up with a joint custody agreement at the time of the divorce.
In some cases, the parents may ev.in agree that one or the other of

them should have sole custody.

84 of this bill (page 3, AS 25.20.090(d)) allows a court to
"require the parents to submit to the court a proposal for award of
shared custody." This is objectionable for the same reasons as stated
above. Where two people cannot come to an agreement by themselves,
the court cannot force them to, particular where the interests of the
child are at stake. And unless the parents agree to share custody, the
proposal would not be workable. The court should not be able to force
negotiations between possibly battling parents under circumstances the
court is not fully apprised of. Even if this bill is passed with the
above rebuttable presumption intact, this section should be eliminated.
If this section is also retained, the court should he required to give
the parties an "out" by permitting them to show that such a proposal is
inappropriate. If the intent of this section is mediation hetween
parents, that is handled under the proposed AS 25.20.080, which permits
the court to appoint, or be, a third party mediator.

$4 of the bill (page 4, AS 25.20.120(4-5)) permits a court, in
determining shared custody, to consider "(4) the advantages of main-
taining the child in the same community as compared with the potential
advantages of a new community; (5) the advantages of providing a varied
life experience for the cnild." This provision is objectionable
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for the same reasons as my part Il, above. Alaska is a state of

vast land area. Many of its commu.ites can only be cached by air

or water. In many cases, divorced parents live far away from each
other or, at least, in areas where it would be difficult to travel

from on€; to the other.  Again, the "variety of lifeexperiences" factor
would work to the disadvantage of the parentin the rural community,
especially if it is one of themany isolated communities in this state,
because of inherent biases against isolated villages. It is not possiLle,
due to the size of Alaska and the distances between communities and the
lack of urban centers, to compare this state with any other state in the
"lower 48". These factors again conflict with AS 09.55.205(d), above,
which prohibits the court from considering a parent's income, social or
cultural environment. Those prohibitions should apply here because the
determination of shared custody is a determination of custody and there-
fore the same criteria  should apply.

"4 of -he bill (page 5, AS 25.20.150) allows the court to avard
custody to a nonparent if it "finds that an award of custody toa parent
would be detrimental to the best interests of the child." Thiscriterion
does not give sufficient import to the parent-child relationship, which
has Constitutional protection. See, for example, Meyer v. Nebr tsk.i,

262 US 390 (1923); Pierce v. Society of Sisters, 268 US 510 (1925),
Skinner v. Oklahoma,316 US 535 (1942); May v. Anderson, 345 US 528 (1953);
Stanley v. [Illinois, 405 US 645 (1972); Wisconsin v. Yoder, 406 US 205
(1972); Qullloln v. Walcott, 434 US 246 (1958). Tho Alaska Supreme

Court has said:
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The Alaska Supreme Court, in Turner v. Parmick, 540 P2d 1051 (1975),
specifically found, contrary to Mr. Lynch's testimony, that "detrimental
to tne best interest” is the wrong test to apply. In fact, the Supreme
Court reversed the order of the Superior Court because the latter had
applied the "best interest" test. The court found that custody in
the parent is clearly "preferable and only to be refused where clearly
detrimental to the child." 540 P2d at 1055. The Court held that "If
'‘best interest’ of the child is the only criterion, then a judge may
take children from their parents because the judge personally disagrees
with the parents' limited means." 540 P2d at 1054. Therefore, "Unless
the superior court determines that a parent is unfit, has abandoned
the child, or that the welfare of the child requires that a non-parent
receive custody, the parent must be awarded custody." 540 P2d at 1055.

It is difficult to distinguish between the test "best interest"
and "detrimental to the welfare." The Alaska Supreme Court explained
in Veazey v. Veazey, 560 P2d 302, 286 (1977), that "Between parents,
custody ia to be awarded according to the best interests of the child.
Between parent and a non-parent, the parent ia to be pr: erred unless
placing custody with him or her would be detrimental to the child."
Under the "Child in Jeed of Aid" statutes, the State has a set of certain
minimum standards for patenting and when parents fall below that stan-
dard, the State can step in and make the child a ward of the court.

That is, the State must show that the parental care is detrimental to the
welfare of the child or the parents are unfit. The "detrimental to the
best interests" criterion can be above that standard and interjects |
comparative standard. That is, who can provide the most for the child.
The "best interoat test does not require a determination that the parent



creates harm or a danger to the child's welfare. Therefore, it is an
iImproper test to use to determine custody as between a parent and a
non-parent. As in Turner v. Pannick, supra, the test should be "detri-
mental to the welfare of the child, abandonment of the child, or
parental unfitness."

Thank you for considering my statements.

W

inda M. ngdenbach
orney-at-L
L SERVICES CORPORATION



TESTIMONY BEFORE THE HOUSE CF REPRESENTATIVES'
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES
HOUSE BILL NO. 21
November 29,1981
My name is John M. Holmes. | am employed as a staff attorney with
the Alaska Legal Services Corporation at Barrow, Alaska. | worked in
the Fairbanks ALSC office from December, 1977 until August, 1978, and
have worked in the Barrow ALSC office since August, 1973. A significant
number of my cases involve issues of divorce and child custody.
| am concerned about two aspects of the bill which may not be
receiving the focus which they deserve. This testimony will be limited
to the following two issues: 1) The erosion of the parent's right to
custody, as against a non-parent [AS 25.20.130,150] and 2) The factors
enumerated in the proposed best interests test [AS 9.55.205(c); 25.20.120]

| -I{I E EROSION OF THE 3P()A\IR’IESI\(I)'ES RIGHT TO CUSTODY, AS AGAINST A

|El)N-PARENT [25.20.1

This bill would give non-parents nearly equal priority with parents

in competing for custody of the child. It thereby erodes t) constitutional
right of the parent to the care, custody, and control of the cnild. It
also directly contradicts the Alaska Supreme Court's statement in Turner

v. Pannick, Alaska, 540 P.2d 1051 \1975), that a non-parent cannot be
awarded custody absent a finding of unfitness or abandonment on the part

of the parent, or that the welfare of the child requires it. The Court
clearly rejected the best interests test, which it distinguished as follows:

“In order to satisfy the "welfare of the chi\d" rewi[)e-
ent, the non-parent must show that it clearly would be
etrimental to the child to permit the parent to have custody.
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On the other hand, under the "best |qt?rests" fest, the
court is free to consiger a number 0 ﬁct%rs Including
the morFI f|tn%ss of the two p rties: the home envwon-
ment fered y the p%rnes e emoﬂon?l ties to the
chil e ?arnes, t 9 ~sex or health 0,{ the,cJﬂld;
the de3|ra ity of co g|r ?n existing chi (Mglr
Fglrt% eat3|ons ip; and the pTererence of the chi
. ‘1054, 3upra

The "welfare of the child" test is therefore a totally independent
test, and one which serves to protect the right of the parent to custody
of the child. There may be instances where a parent is not unfit and
yet is also in no position to exercise custody; this could happen if the
parent were a 3ingle parent who had severe medical problems. Under such
circumstances a court would not be inclined to adjudge a loving parent
‘unfit'; however it might grant custody to a non-parent on the ground
that the welfare of the child required it. The parent would still be
able to retain priority to exercise custody snould his or her condition
improve,

The parent's right to custody can be defeated only by showing
unfitness, abandonment, or that the welfare of the child requires other
placement. Otherwise it is unpersuasive that the child might enjoy
superior advantages elsewhere, might be happier elsewhere, or might prefer
to live elsewhere.

The proposed -eferences On Award set out in AS 25.20.130(4)
and the proposed Award Of Custody lo NonParent set out in AS 25.20.150
are dangerous to the constitutionally protected rights of parents to
raise their own children. The bill would put the parent on the defensive
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against any third party who could demonstrate superior advantages to
those the parent could offer. It would greatly prejudice the rights
of rural parents, whose own valuable lifestyle could be ignored as a
third party painted compelling images of the advantages of urban life.
The bill presently violates its own Intent section, S 1/ which promotes
the historic and continuing public interest in the preservation of the
nuclear family.

. AC]E;ORS I%NUMERATED IN ]THE PROPOSED BEST INTERESTS TEST

( 5 5 c) ? 25.20.120

Several of the factors listed in 9.55.205(c) and 25.20.120 could
be prejudicial to the rights of rural parents. Both list "the desir-
ability of offering the child a variety of life experiences". AS
25.20.120 also lists "the advantages of maintaining the child in the
same community as compared with the potential advantages of a new
community".

These factors could be easily misapplied, on the assumption that
an urban lifestyle would be more 'varied' and offer more 'advantages'.
In the midst of a custody case, an urban parent would point to the
variety of formal educational possibilities and to other activities
available in urban areas. A court could then overlook the comparable
advantages of ryral life.

AS 9.55.205(c)(6) and AS 25.20.120(4)(5) should be deleted from
the bill. Subparagraph (6) diminishes the protection given to rural
parents in AS 9.55.205(d).
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In summary, it is my reauest that the bill be redrafted so
as to protect the constitutional right of parents to the care,
custody, and control of their children. The Alaska Supreme Court
provides guidance in Turner v. Pannick, Alaska, 540 P2d 1051 (1975).
Factors relating to custody determinations between parents should
not be drafted so as to favor urban placements over rural placements.

Thank you for your consideration of these comments. Please
contact me at any time if you have any questions regarding this
testimony.

Sincerely Yours,
* «*

John M. Holmes,
Attorney at Law

.0. Box ?09
grrow Alaska 99723

P
B
Tel: £52-2311



A f . ALASKA
, " April 13, 1981
In Brief,

ALASKA INTRODUCES CUSTODY 'SHARING' LEGISLATION
CONCEPTS WORTHY OF STUDY, EMULATION

Alaska House Bill No 210_ introduced by_Representative Brian
Rogers of Fairbanks and Representative: Terr;f Gardiner, former
Holise Speaker of Ketchikan 'is based primarily on the initial
California example but improves with many warthy priorities %
and concepts. -

(A follower 0f our efforts writes passes then Alaska can "

take its rﬁace along s.de those t tes who are actually

giving some con3|derat|on to the be erests of the children.
e

|f
er
st
In abbreviated fo”m, following are the major provisions, which have
yet to be evaluated by the Alaska legislature.

it
sta
nt

LEGISLATIVE it is_ generally desirable to assure a minor child fre uent
INTENT and continuing contact with both parents after he parents
have separateéd..
...t is the .intent of the legislature that bqth parents have
the opportun tK to UI e and nurtyre their child and to meet
EQUALITY tho needs of t ch ld on an equal footing beyond the consider-
ation of support or actual custody."
ENCOURAGE "1t Is in the hest interests 6f a child to encourage parents
OUTSIDE to implement their own child care agreements outside of tho .
COURT court setting."
BEST "Tn determining the best interests of tho child the court shall
INTERESTS consider . .
(1) the physical, emotional, mental, religious, and social
needs of the child;
(2) tho capab|l|ty and desires of each parent to meet these
nee
the ch||d3 prefeicncc if....of sufficient age,
the ove %nd affection existing between the child and
ac
A(5)t Ien ﬁt time thochild haslived in a stable...
enpvir _ . . .
~ (6) tpte d0e5|rab|I|ty of cffering the child a variety of life
er|ences, . .
(7) sre andability of eachparent toallow...rolationshi;
with) othor paiont."
NO NOS .the court may not conS|Jcr the conduct, marital status,
Income social or cul I envnonment or life style of either

parent unless...may c s cdrjury..



MODIFICATIONS
REQUIRE
SHARING
PROPOSAL

REASONS

TEMPORARY

Cusroo:

Page -

f the question of the ¢child's
[

"Neither parent, regard _ ,
eference in the awarding of custod]

th _ less 0
legitimacy, is entit ed to p

" .there |s are?una?

. resumption that shared custody is in
the hest Interest of 8 P y

le presu
he child,
"The court..may request the parties to participate in pre-trial
mediation...

"(a) The court may award shared custody
1) on application of one or boﬂlgarentm
2) whep the parents have agreed to an award of sharedc »

custody; and _ . I
(3) on an agreement for shared custody in open court." *

"It the court declinos...shared custody, the court shall enter
..,its reasons...

"An award...may be modified to...shared custody..."

"The court may require the parents to submit...a proposal for
...shared custody.

“If a parent opposes the modification or- termination of the
award of custody, the court shall enter....its reasons...

"Court shall give due wright to the preference of the child."

qmenéu. " )
...education...

he child iij the same

.4 New community;”

f exgermnce”. o

th each parent considering

ild...better met by one parent
_ytto encourage...contact...
ator. ..

%.”foHowing“.preMrence“.

ly "to allow...frequent and continuing
er...but.. .person...living in...stable environment;.

.person determinod.. .able..."

A %reatest degree practical, equal access to hoth parents

during the time...court considers an award of custody..."



AIaska""Eole continued...
H

r.rorvuo .parent...not. ..granted custody may have access to. ..records..

ACCESS

DEFINITION ' ..'shared custody' means an award of custody...to both parents
8.5 mcludetsl.l ..physical custody which assur.es...contact with
eaci. parent.

Special note. A'aska proposal does not i
P subterfuge o? R]e,r%?y '}o?n_t Ie%%I

the genuine sharing”of joint
The.Alaska proposal is good, BUT,

[ The Alaska proposal fails to imply that the court could deccree
/ ?harecri] custody and thereupon the parents must create a plan
1 for sharing.

The "Seven items the court shall consider" may be ill advised
within a statute. Why?

We are generally hesitant about the questionable

nnijtaidR™ nona lilfyy nt in m-AL-.«ha<- imply"

qualifications to justify joint custody.

While worthy of consideration with a mediator and by
each,ﬁaren,t, as an [ntegral part of the law
considerations dt >ling Wwith “home environment,

community

nteraect the mischievous, .
custody, as ¢ mpared with e
ysical custody.

_ prox|m|t¥_," "travel," etc, ma¥ be
uncons |tui|?n?l mtrgI lons by the court into
Issues best left to the parents...especially since
the law has no HHht to jmpose such gualifications,
upon conventionally marrjed parcntsad a qualification
for becoming and continuing as a parent.
Important: Also, this inclusion sets the stage, with itemization,
of issues wherein an unccoperative parent could thwart
and thereby defeat joint custody for the child and for

|
the otherwise cooperative alte nato parent b¥ moving away,
accusing the other's environment, objecting to travel, efc.

THE V. rue *ropel
ASSGCIATION Bina O
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RE: Alaska House Bill 210
I urge your approval of House Bill 210 which deals with joint custody access

to both parents by the children of divorce. Minor amendments are proposed in my
concluding two paragraphs, but the overwhelming tenor of H 210 is one of the finest,
most sensitive and most humane of all similar joint custody legislative proposals
now being studied in the various state legislatures.

Enclosed is a selection of applicable items which | believe will not only
aid your legislative evaluation of the topic but may also be increasingly valuable
in your conversations with constituents about joint custody. If your constituents

raise questions, feel free to duplicate and convey the enclosures to them.

Among the materials, on the third page of the paper marked "Alaska", |
guestion the extensive list of prerequisites which a court might Interpret as
needing to be ideal before joint custody will be decreed and as a "red flag" for
an opponent-parent to assure tl.it some of these Issues are not satisfactorily
rectified. Although | think each prerequisite is an excellent measure for
counselors and parents to consider, as a statute and a legal guideline | surmise
they might be decreed unconstitutional.

Lastly, let me mention an Item we are all having 'second thoughts' about.
That's the old benchmark that hasn't been thoroughly questionqgd of gl/ing so much
weight to the preference of the child. Thoughtful and observant psychiatrically-
trained professionals are coming to the conclusion this gives too much Impression
of power to inexperienced and immature children, gives rise to potential future
guilt for having decided for or against a particular "arent, nnd contributes to
parents 'catering' to a child in lopes of currying thcL child’s particular approval
of one of them exclusively. Hence, | urge you soft-pedal, or downgrade that

particular proposal.

Regards,

James A. Cook
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"( oint custody is) definitely the custody arrangement
of the future:

The practice of nearly always awarding custody of children
to the mother reflectS negdtively on women who aren't
awarded custody; the public automatically thinks they

for the children.’

are unfit to care

August 28, 1980

Ms Karen DeCrow
Past President, N.O.W. 1974-77
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Sidney Darion . , f
Manaée' Public Altai's

Dear Viewer:
Thank you very much for your interest in our DIRECTIONS

program. Communication* such as yours are very important
guides to us in programming plans for the future.

We hope you will keep watching DIRECTIONS, and that you
will continue to tend us your reactions.
Sincerely yours,

Sid Darion
Manager of Cultural Affairs

SD:al
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THE WISDOM OF SOLOMON: THE CHILDREN OF DIVORCE

HERBERT KAPLOWt

Last year, the number of divorces in this country rose to more than
a million. There were about 1,300,000 young children involved.
Coincidentally, with this 1increasing phenomenon has been a growing
interest in alternative wavs of d jjyprrpH paronrc; with their
children. "Perhaps, the major cnange under consideration is called

Njoint CU8 toe*yj>where the pnrPP>c nf rhp rhildren. It
Is ar. approach of considerable controversy, touching fundamental,
legal and psychological 1issues, and it reaches finally, the basic
guestion of what"s best for those children caught between d-Lvnrr.eH
parentis. It 1is a matter, again, of the ~sdom ofSfllaapn, these
children of divorce. n J

Good day, I°m Herbert Kaplow 1in San Francisco. Almost two years ago.
Cal ifornla. with one of the highest rates in the country, Liissed a
prAvtirl inp fur We mean to see today how tKatls

worked out here.”~"Mjr~&uestVyire/the Honorable Donald King, the
domestic relations JuZfgerryT the”San Francisco superior court”rtfnd )

ACiJT"Ware, \a writer ana broatlcaWv journal inl, who has done ~YtdtraTve
research on children and divorce, and she herself 1is a joint custody
mother. The term, joint custody, 1is paralleled by the term, sole
custody, nnd what"s the difference, Mrs. Ware?

ClJI WARE:

Well, that 1is a good question, |1 think because Joint custody means
so many things to to various people. Its really one of those code
words. You say joint custody and the people in favor of it, say,

yeah right. And you say joint custody, and the people who oppose

arc totally opposed. And definitions | think are important. Judge
King, we have to really see if he agrees, what Joint custody means

to me 1is an arrangement that says parents are forever, parents
continue to be parents even though they®re no longer spouses, and

the time-sharing formula about who, how they"re going to take care

of these children, 1is framed around the needs of the children. Now,

I suppose legally you can split it finer than that, but to me, that"s
the concept of Joint custody, and maybe we should get a legal

definition from Judge King.

JUDGE DONALD KING:

Well, 1 think one of the deficiencies in California law 1is that there
is no specific definition. 1 believe that creates more problems
really than if wc had one.

(MORE)



JUDGE DONALD KING: (CONT)
A lot of parents think it means cutt|n the child right down the
aﬁg the chhllg h% \ '

middle, ht down t second, spends half the time
with one parent, and ha% the t|me W|th other. P

HERBERT KAPLOW;
And that's where you need Solomon?

C1J1 WARE:
And that's not joint custody.

JUDGE DONALD KING:

hat's not joint custod \WhaT. you're rea

Iact that ohce the 8|vo¥ce IT over th t

11'S amily living . in two catlor]a In

share nature of 1t71is that the chi : 0

W|t ?ar ents sgen |n% time. with b
mes an Ha th rents are joining t
ect|ng the ch|

y, talking aboyt is th
ATRORILT O?am'ﬁ{ and

|
cﬂtllt?rer?,neare Eea?)lln |v0|rng

t
t
th parents . in both parents
ge th)er making the dgcmons

al
h
e

S
|
0
0

HERBERT KAPLOW:
Judge King, am | rjght saying we are cqming from an envwonment
wqhe e mos? ?ten hge ch|Idre qure awardeg togthe mother?

JUDGE DONALD KING:
Absolutely, and that still is the cose toda'.

ClJl" WARE:

And abPut 92%, | think, of all awards notionwlde go to_£jic—maLbcr.
It"s almost altomatic.

HERBERT KAPLOW:.

Well, let me ask you, why in California arc you moving toward a
different alternafive?



JUDGE DONALD KING:
Well, we have to understand that in, most drvorces the arties reach

thertr] own agreements, and the reason why th e p centa IS S0
IS t ﬁ 0r many people the societal view that custo
the cpil r% es to. the mother and that e her as someth |n
oaII ts 0 vrsrtatron | think aljfo nra there are moe
Bnd more arents wn o are reaIIy harrn Id-reari q esgonsrbr Ities
efore ti marrrao a S up and . wan to contrnue h xperience
even though they'fe no longer married to each other.
ClJI WARE:

é |1 tell\y tell you why | think it happened |n California.

because |'ve been a joint ¢usto H parent for 8 ear ve sort

of heen through the wars ﬁn this 1ss kn?w eo(pe who aren't
In California; thrnk you know, we're off th ge of the earth.
ut in California, yo have, as it |s na |o rde, ore ore women
in the work force, .~ More and more Judge Kin s S, g e who are
sharing resgonsrbrl,rtres, sort o radrca att mpts dt b |n arents
together, But I think the main reason why 1t started to p noin
alifornia Is that the qld system wasnt Wor |n% for the cnildren.
ecayse what was hapRenrng, as as the divorce tatrstrcs went u
and rh es ecraJ’ went up”in Calrforr]ra after no-fault divorce,
were navi g children who were not only losing one garent, usually the
f%ther, they wer Iosrfng two p 3rents ecause t]th ,economro sitiation
their parents faced aftér the divorce, the mother, jn 791 of the cases
according to the 1980 statistics 79V of mothers drvor ed m her had
to work ~ So who was éhere fﬂr the children? "P ey basically there's
not childcare as a code .in this counv\y so therefore the géle s
themselves and _parents [ike me, two-working parents, we had to come
up with some situation tha made sense to ur son, otherwise, who was
gonna take care of him.

HERBERT KAPLOW:
Well, why should this work?

JUDGE DONALD KINCt

| think the reason it should work is that the fact that people are
no longer husband and wife docs not meon they aren't still parents
to this child or these children. And those tesponsibilities really
have to be separated out.

(MORE)



The mistake | think that's been made historica I | that somehow
once the family |s no Ion er a Famrl In term n% hushand
wrfe the re rea no on er a amrty as far a bo ein arents
t% % dren. \ t will wok hetter, be(fause | ﬁans

that oth arents str | remarn parents to their ch r ren and what we
find 1S more and more Earents want this. They don't want the system
where one becomes a viSitor

HERBERT KAPLOW:

th)k we ht to try to clear qut a little bit of the legal
under rush The Statute .in Calitornia, | understa(nd actu Iy
you sort o have three companion statutes and you check me |f |'m
wrong no default divorce, which | guess you passed here in 1970,

JUDGE DONALD KING:
That's correct.

HERBERT KAPLOW:
And then in 1979, r{ou had this hornt custod%statute and then after
ca a

that, somethrng led mediatio nna get bogge down  in
g(hrgecJoundS g, but they're related and they're“impoftant...and in

JUDGE DONALD KING:
Okay

HERBERT KAPLOW:
Tell me what they rre?

JUDGE DONALD KINC:
Well, the reason whg the no- de[ault divorce is reLated to the o:her
U ault

two is because If have f It"s Dbased on their being an
Innocent party and a guilty party.

HERBERT KAPLOW:
Uh, huh.

JUDGE DONALD KING:

And that gets all tied up into who should have custody of_the chrId
if one person is supposedly %urlty and one Is innocent. The r{orn
custodz statute wa En portan tf was really a modification of our
previots statute which provided for sole custody.

(MORE)



JUDGE DONALD KING; (CONT)

And it was |m ortant not only because of its aspect of ing th

It waf e% [pro r|ate to have Joarents e joint cus 0% % fs,
buﬁ S0 ecause a ery on% dec arat|on tht*. the publi
Bol- | the state Call na |?] at wpenare ati nshltp reaks
p, mere still 1s a righ o the child guent and confin ng
Bccess t(% bothép arents. The dator med|at| N statuta which [ust
ecame effective at the %| | ol this year, 1is revolutionar

It's the first in t e country. think ot er s;}ates will be ado[p

It ver rap|d|y, and jt Is an assist to th ose Y]v?yvantVJomt custo

as w as to se who have so e cus ﬁo |QNq ith a tra|n
and erlence am| c unselor. H ﬁ Barents ork out t r
iIsputes over custod y visitation | nstr 8t|ve way

they a re .~ where the T the ones who m a e the decision b¥ agreement
as oppos to usm% the ad ve sar;r SYS em wr\ere g (I; (5
court, P %ack ac ther ve the problem, and try and solve
the problem that way.

HERBERT KAPLOW:.

Now let's Iook at the Eractwalmes of this. | understand you have
a conI fferent kin r}] cus } ody. Jou have what's called
ega ustody, and then 'y physica c stody,

ClJI WARE;

A}?(rjeeth - (s)uoha\c/ﬁs{%hr)]/.t legal and physical. So basically there's

HERBERT KAPLOW:
| think I'm gonna be sorry | asked..

CIJI WARE:
That go through the court.

HERBERT KAPLOW:.

But certainly legal custody is whereas the law gives you your
he

ertain rights, and and sical custody in where the child
flvesmfrorag time to time thth gacyhlparanu y



ClJl WARE

Well, .that's a critical thing, thou% mean ca jl13t gloss

over it, bhecause In A e ca, g(?sses ron 1S 9/10°'s ,o the aw, ~and

you can have joint legal cus but r ou don't have Parents that

are learning, to crfoperate as Parents ICh 1S trccy mean here

gou 're severrn | “your othg re atrons |ps fi lal, ’

very hing, et, . ou 're erng asked to cement this one atronshrp
#arent that t E/ int custody to m means that you are

? % ? share t e] ecr ron matcrn on. things Ahaﬁ ave to be done about

drens SCN00 . rer rous trarnr ng-ang all that. And also

|f Rossr le, if te mae It ossrble, you are aso r%;orng

to. have that child  spe ningf u trm I doesr}]t mean

minute, as u %e Kin sar ut meanrn ful trre with hoth arents Now

accomp ishing that 1S not 5Q ea\st when peo e a angr%/ at each other,

In the real Wworld, and ?o what fls crrtr%al in Califgrnia whrch

groba ly will be a mod oga , r% that rts sa rn% that the

dversary stuatron IS maybe not the est arena in whi to help garents

come to e fact that the y contrnue to be parents. So what 'ﬁ

}gmarln ? nthlr egeart rents nauakﬁg\nvse rer%rr]eglenrts hrae CindJ enttitne

down ¥ e %t grrtP how do we sha?e these gchrIdren . .

JUDGE DONALD KING:

Legal VErsus phlysrcal custody of what that means it's not spelled out
cléarly in aw

ClJI WARE:
No.

JUDGE DONALD KING:

There's no de |n|t|on at the gresent time, and | think, for raftrca,l
ur oses, legal, custod re er to the decrsron makrng factors affecting
he chrld H in termso health care, %ucat,on [eligious training,
perh aps ! sort of thing...w ereas physica stody” really means
more e,

CIJI WAREt
The time-sharing.



JUDGE DONALD KING:
The time allotment of the child with each parent.

HERBERT KAPLOW:

fBourtththe question arises then, are you bumpir.g the child back and

CIJI WAKE;
The ping pong syndrome, you know..

HERBERT KAPLOW:
| didn't know | wa« that close.

CIJI MARE:

You were. The pin syndrome, It's interesti
tﬁa We?ﬁ?gthga?ﬂ ye%r ago, when my former rl)%n and | aecrryed

JUDGE DONALD KING:
They were real pioneers,

CIJI WARE:
Well, we djdn't know what we were dorn e didn't know, numb r one,
We. Were dornq Joint custo Peop| 9 we w ﬁ craz h
argbe this s over an over our C W0 R to who
% t e answe hat realx rs t o t rld goesnt
eloan; he ¢ has rea )(] what 1 think 1s a civil access
to bo parent that te pr ponq sgndrome h (“)robem é
fime>s arrn% arrangement |sn roptiate to a chil age an stage.
I've been aSked this for erg ht ye s, c\r,rvrld started in this

when he was aroynd two. WEIl at that gorn¥
ra]r(r)r/\z;rngement we had, wouldn't have been appro

hateyer sharing
priate for when he's ten

(MORE)



CIJI WARE;  (CONT)

When he was two for instance, at that time, he was sort 0 gme -based
with me, but he saw his father two or three times a week,

lept at my house every ni That was a fair a ro r| te
?orpa two ear o?d ow t (ha he's a 10 gears ol)r/t (P é) cPay
and Tuesday with me, Wednesda and Th urf( ay wita his d

alter t eekends so tBat \rve have cDun % Jrve dak/ vKthat
soun v |kehep|ng pon? ut It you as you now, where do,

e sa % |ve wrth % mom an *f you say, is
|t comp hcateg e’ r( now, It's |0t contusrng, It is
complicated, but |ts no confusrng.

HERBERT KAPLOW:
Well, is it better?

ClJI WARE:
In the real world..,.is it better that a child js amputated from one
of hi garents. | don't think thciat's better. —In thepbest of all
Possr le waorlds, for Hrm, It would have been better If we'd sta¥]ed
? ether, We didn't do that. Sq what are the alterngtives? The
alternatives you know, | really feel that Jorn_t custodK parents have
come to grips with the realrhy and for the children, t %y would
rather But up with some of the mconvenr_enc% of losing noth ga?s and
socce[ bajls in order to have contact with Ddoth gare ts. And Tt IS
a trade off. It"s a trade off we were willing to make
JUDGE DONALD KING:
Well I think also, thou 0 e co lpok in these caje only
at the Rarents % hg chr?r*ren We don't Eave m ch in ormatron
?bout heres been very little research .
Ittle research has been done’ ipdicates Jhat y? can have Jornt
custod paf'] PS and not ave joint custoay children. That" there
arc so e C ren proba h mrno Ity 1n° num bers Wwho can't make
I& rr]ustment 0f }rvrn% two homes. They ne r& home one

room, one set o Y and so on not thg H)rt/ on't love their
other parent, they just can't take t kind of nfovement. We know that
&hrs IS more of a Problem with reallg/ crng children, and we also
now when you get to teenagers, espécially upper teenagers...

CIJI WAREi
It goes the other way.
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nink, firs% of all it's
better It parents are
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acting reasona
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JUDGE DONALD KING;

d the aren th|nk n rational d the aren't ea| with
| g nete's 4 [bt of e I al Progess
It s a versa tem ends 1o ag cen uae thi et
ere t Yo With 't hew eC|a ‘e a ato
medlaton re rquwe ha V\/I W them.
a cou a Nearing. on custo VISI unfti he
ave ne hfou h ediation pro £SS With hep of a family
counselor attempte o come up”with the|r own answer

HERBERT KAPLOW:
In fact, a cooling-off period...

JUDGE DONALD KING:
With respect to the child. Well...

HERBERT KAPLOW
With a mediator.

JUDGE DONALD KING:

|t erstand they don't hive to fight. A lot 0
RS R o il
V\h {1 V\ﬁe ¥e sHPI gonn% be paren ?s V\hen the 9|ght IS OVer.

HERBERT KAPLOW.

I un erstand it tg FIC Fstmﬂs that.have been raised about
1S-a XO om} réally the verdict 15 no‘ Xn on the
success o f | it custod 0Ny, 13 that the laws are
u judges already ha™e the power, In effect, to

Jmeercejsoslanr¥ custod¥0

JUDGE DONALD KING:
| don't agree with that at all.



HERBERT KAPLOW:
Okay.

CIJI WARE
No. And I've been around me country on this.

HERBERT KAPLOW:
Also, that it encourages judges Lo take this as an easy way out.

JUDGE DONALD KING:

e oo T R s i T
ve no *t aye |a Hy court [n an Francisco, in
! T b B HELEEd By

?L’L a¥ents reac agreements as to what's neet %or thelr Xhl| en:

HERBERT KAPLOW:
What about as a way out.

JUDGE DONAL)) ~ NGs
And that's what we should be doing.

HERBERT KAPLOW

Pfar HEIF M?YP(? %hgo ”%Lét for somebody who would like to get rid

Cl 1 WARE;

Well, that may be true, but | really think that's the minority. 1
thlnk rrhst parents arc carmg parens l\/loof paregts want to do the
H (9 qhs Pare?ts are rr| Iy %m % ?ey pf hﬁ
ave fall on thei |ou? bel ﬁ rrhoral elie {
most arents arc In a stla [ed when they go through this.
certainly remember how eI a ou

“Bilp

m m
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| mean, who needs to have misery and anger for 20 years?

JUDGE DONALD KING:

There re a Iq_ Parfnts, un er thﬁ old adversa sgstﬁrp, 05
ears ae, \{h ars later a fer tedv?rce,,ae Ll fig tmg

i el 1 i g o,
90 fP hP aho t as pardt of ?He termi a%ion o? your marriage.

CIJl WARE:
You can fight over money, you can fight over...

HERBERT KAPLOW:

ou're...you're asking people to..to compartmentalize their minds in
i extrao¥8|nary way, o PeOP P

JUDGE DONALD KING:
And there's no reason why it can't be done...

ClJI WARE
And they can do It.

JUDGE DONALD KINCt
We know it works, it's working In a highly successful way.

HERBERT KAPLOW:

Lﬁh”‘e P Reihioud % Etﬂv”ﬁu%e QG and U AR offore
a OU{ %IOT}S H? our neighbor ood, 1n our somety, at arc concerned

(MORE)
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HERBERT KAI"_.OW: (CONT) f

What do the chur for instance. u to c o lous and
I S o R ol Bt el AR

JUDGE DONALD UING:

Concept” dven i EHbFCdE tha: 0 norDe fave “HRPENR T S

HERBERT KAPLOW:
The Catholic Church, you're talking about primarily.

JUDGE DONALD KING:

That's right. . Once hey recqonize that the parties.are qgoing to o
hou ﬁ qe ? H 0Ces. ¥ha? qggaﬁ?y en gs tﬁﬁﬁ)r mzhrrl ge,.g?h%% ar gvery
ort |vc [NIS,. Process hec lfse .|t OPFE ?e 3 m”rY et%er
E In, we're ?t |vorC|%| he fa ')é" e ega relatiqishiy. of the
ahd and wite nhas erﬁfe , bélt t[z”e s still ?ml there IVIP% .

In wo locations, a nho er.and a fa heﬁ and a chldr 0 In some fashion

s all catl % hi§ or her time with pot Rare IF his m |pt?|ns a

am| at | V» tgeneﬂ lal for the ¢ |ckren Aniia hf]nk very

en ﬁma 0 eac Ear nt.  And our exRerlence as been that the

church groups are very supportive of this.

HERBERT KAPLOW:

Are they actually in the process someway?

JUDCE DONALD KINGi

n some of this mediation counseling, certainly some of U that is

on er term than %e court s%afsfe ag abil |eﬁyt0 andI!\e 0
%qgenscles community, resources, mango them church-related,

Tat oclal . Service  bei.g one, who do assist uo and provide  aome
this counseling.

HERBERT KAPLOWi
What do they do?






1.7.

JUDGE DONALD KINGt /

when they know so much more what"s true. Now, to go back to your
other question about the religious, 1 wanted to mention that the only
meaningful study about joint custody and the effects of joint custody
that"s going on 1in the country today is in San Francisco and is
sponsored by Jewish Family and Children Services. So the church
groups are very interested 1in this.

HERBERT KAPLOW:

Any findings yet, tentative or otherwise?

JUDGE DONALD KING:

Yes, but it is too preliminary.

CIJI" WARE:

Well, there wore only 25 families in the first study, which 1is valid
but not big.

JUDGE DONALD KING>

And at the moment, their study, which 1is just starting its third year,
has only dealt with people like Ciji who were swimming upstream, 1in

a sense. They have nad shared custody for 6 to 8 to 9 years long
before it was even thought of. We aro now starting to refer some
people to them who are interested 1in starting joint custody. And so
they"re now going to !;ave an opportunity to compare people who didn"t
start with the same motivation and commitment toward it.

HERBERT KAPLOWi

Is there any evidence as to whether 1it"s good for the children?

JUDGE DONALD KINGt

The study that"s being done by Dr. Susan Steinman with Jewish Family
and Children Services would seem to indicate that it ia beneficial.
But it is too early to tell. From the feedback we get from moat
parents, they feel it is. We have to be sure the children feel the

same way. But generally speaking, it appears to be. We really do
need more data.



CIJI WARE:
You kn
ou know, | IS an\aztl

nhuch Hf dLhe wor Ha? ee done about
R nts, nver b[? o the childr alﬁ Was
{fwgy rou Yng 0(% on}t custodX and | realiz eI ﬁd never
} ny ? hou h W ne felt in this very unuse wa e Was
VI A 8r a, necause . 1 said, y now him Eown
2\”37 sl wé’%"oé’.t'r%wm%‘ o ILErVIEW ¢ iy 1 4‘ i\aath i
sléeatlmy oms BHrS] l nee Inn“s]éhbﬁt h%ﬁ t|t A?m to ;ﬁ”%%te
Wﬁ]eny@ra(ﬂ bru ws|th estlth%m esmysandW| he With w Q |

HERBERT KAPLOW:
Do you have any reservations about this?

Cl 1l WARE:

Wel], | was scared when he savl\g this. .And 1saiq, Jamie i%n't that

con usin ng pogg Y U Kkno esald, Mom, _itls. not . contusing, .
co |dIJ ated, no} gontysing. thﬁt in_Nis ming ?ms

W%SeW(iA £ 1L ges gomplcated, |1 ethired ki B £TO0RERY

oRfe VIR gl B AL Py

HERBERT KAPLOW:
Can poor families go through this?...

JUDGE DOHALJ) KINC:
Yea.

HERBERT KAPLOW
Is there any requirement for any sort of...

JUPCE DONALD KING:
No, It has nothing to do with that.
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ClJl WARE:

No.

HERBERT KAPLQW

%gfﬁgl%nﬁdg%dy h| wh ere ﬁ' f)seertlhela% a tggnatlve seriously

JUDGE DONALD KING:

\{Vte”m erfl pcbtercgg)lgéa% E\if te%t Nevada just this year adopted

HERBERT KAPLOW:
So the concept is being studied elsewhere, and there seems to be...

ClJI WARE:
About 13 states at the moment...

HERBERT KAPLOW:
..more and more interest being expressed in it.

JUDGE DONALD KING;j

e B A st i the ounty

HERBERT KAPLOW:
Thank you very much, both of you, for being with us today on Directions.
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WILLIAM HITCHCOCK
Standing Master

- DATE : MARCH 10, 1981
<3e
FRANCIS M. STEVENS SUBJECT: JOINT CUSTODY
Custody Investigator

I have reviewed House Bill 210, entitled "An Act Relating

to Child Custody"™, and have a number of comments | would
like to share with you. The initial observation would be
taken from the recent publication, "Divorce, Child Custody,

and Family," formulated by the committee on the family
group to the advancement of psychiatry, where they have
referred to joint custody and how it has been labeled
"shared custody-divided custody-and alternating custody".
They indicated the common element in all these terms 1is

the child lives with each parent a substantial amount of
time allowing for a more realistic, normal relationship
with each parent. In this arrangement, each parent assumes
equal responsibility for physical and psychological develop—
ment of the child, and they share with each other equal
responsibility for major decisions that affect the child.

The advantage of joint custody, if a satisfactory arrangement
can be worked out, is that it is most likely to preserve

a meaningful access to both parents, moreover, neither

parent "loses" the child or becomes a visitor in the child"s
life.

The disadvantage of joint custody, even assuming that tho
parents are .”ble to keep the child out of any residual
battles betwc»n themselves, 1is that a child may continue
to feel a sen e of uncertainty and anxiety as he/sho moves
back and fort . between two homes.

There 1is not a significant amount of data available to
establish the effectiveness of joint custody as a primary

method 1in divorce. There have been some small studies,
and in over a short term, they have 1indicated that in the
families studied, the joint custody has worked. The studies,

however, 1indicate that there are certain conditions 1in these
families; most of the divorced parents continue to live 1in
the same neighborhood as their ox-spousos so the children
have the same friends and the same schools regardless of
which home they are in at any given time. It was also noted
in the studies referred to that the parents have had
counselling or psychotherapy prior to or well into the
process of setting up the joint arrangements. It was also
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and probably most important, each parent in the cases
studied, expended a great deal of time and effort to make
the plan work. In the cases studied where joint custody
was given a positive review, it was noted that the actual
amount of time spent in each home by the children did not
have to be equal or balanced for them to feel positive
about-the-_plan-r but what was 1important -was the fact that
they" had “access- fb"BotlT parents.

In response to the question, "Is joint custody the solution?"
the answer has to be, "Not for every family". The answer
depends on the wishes, motivations, and capacities of the
parents and as the children get older, theirs as well.
Specifically, tne parents need to be moving to an emotionally
completed divorce. They need to have a strong commitment

to resolve their disagreements outside of court and/or have

a back up arrangement for counselling to help them do so.
While there are certain psychological advantages to the
parents in the joint custody arrangement; that is, neither
wins or loses the child. The same kind of arrangement could
often be worked out informally in a sole custody situation,
if the parents can, 1in fact, agree about the care of their
children. The critical factor is the capacity for the
parents to come to an agreement about the care of their
children.

The concept of joint custody is not a solution for parents
unable to come to an agreement. It definetly snould not be
imposed on a fighting couple as a way of compromising or
resolving the dispute. Experiences show such arrangements
simply cannot work. Joint custody, we believe, should be a
goal; an end for divorcing parents to work toward, assuming
that both of them can see it"s value.

The legislation contemplated, starts with an assumption that
shared custody or joint custody is the first order of
priorty in custodial plans.

In the experiences of this Custody Investigator, it shoulc.
not be ranked as the preferential method of awarding custody.
The method of awarding custody, used in this court for a
number of years, has been what 1is best for the specific
family situation.

On reviewing the Bill, 1 would expect passage of this piece
of legislation could very well have a serious impact on tne
operation of the courts. In Anchorage alone, there are
approximately 2,500 divorces a year. Currently, 10 percent
of these cases come through tho Custody Investigator®s office
as contested custody cases, and are handlca through



investigation/mediation and court presentation, either on a
stipulated basis or in a contested matter for the final
hearing. This Investigator would be very surprised if the
impact, 1in terms of additional work 1load, on initial divorce
filings were less than double with the consideration of
shared custody being the preferable method. In addition,
this Investigator®would be very surprised if we were"not_to
*seTe a substanti al “number “of*-TFI1"1°rigs for Modification of* ~~
decrees where sole custody existed, but where, because of
the presumption, the non-custodial parent would file for
equality in the divorce decree through the modification

process.

FMS/ZI1fs
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The Honorable Ralph E. Moody
Presiding Judge

oate S March 13, 1931

J e J. Justin Ripley SUB“tr HB 21C

Court Judge

At the request of Mr. Szal, ny comments as to HB 210.
Although it is difficult to quarrel with the stated intent of
the legislation - to involve both divorcing parents in a con—
tinuous process of child rearing - | have grave concerns over
the wisdom of HB 210.

In my 5-1/2 years on tho bench, of which 18 months
were devoted nearly Tfull time to domestic relations matters,
I have seen nothing to suggest that in the usual divorce/
custody situations joint custody is appropriate or beneficial.
I have approved joint custody on only a few occasions - approx-—
imately six times if memory serves - and in only two cases
docs it appear to have worked smoothly. Those two sets of
parents wore highly unusual for divorcing couples. Tho men
wore professionals, one a doctor Tho women were exceptionally
intelligent, very stable, well educa tEd highl sightful nnd
probably in tho 99th percent renting S&llr The divorc—
ing spouses had retained or devefopga a high, level 0f effective
communication. In both situations the new and old households
were permanently located in Anchorage, physically clos"* together,
nnd the children, by all reports, visited very.congenially back
and forth. I have no doubt but that even if legal and physical
custody had been vested in one exceptional parent or the other,
the contact and consultation with the non-custodial parent would
have been just as free nnd wholesome. In short, 1 believe that
those situations worked out w i te of or aside from the
joint custody Order, and not %ecause Of

By contrast, the majsonty of SU.C rrangements simply
create a continuing lino ol {0 %| ate. todial
parent wishes to relocate, alor. es are Contem ﬁated
in choice of religious Of acadeﬁHC r Inin {0 mention only a
few problem areas, tho joint CUSE 0 a Ear t Bee it.dl. hls or
her right, not merely to advise an g rsuya t to insist

oven to litigate to enforgce his VIEW Incé a ese hearings
tho central issue is tho DESI |nt reS 0 the ¢
seldom be limited merely to cons era of the
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J&uptrior (Court

Setetr of Alaska

f'RST JUDICIAL DISTRICT
« i MAIN STREET. ROOM 403
KETCHIKAN ALASKA 99901

O«mb*r»
THOMAS C SCHULZ. Judg?

Jody Sutherland

House HESS Committee
Pouch V

Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the work
draft paper concerning domestic violence and the change 1in
the definition. I cannot support those amendments that
change the definition of domestic violence to Include en—
dangering the welfare of a minor, criminal nonsupport, fail—
ure to permit visitation or contributing to the delinquency
of a minor. Those are matters that are particularly not
suited to being handled in the expedited procedures avail—
able under the domestic violence legislation and, even if
they were, that legislation provides only a short term
method of dealing with the situation which is already
equally available under existing statutes.

The main failure, however, is that the domestic vio—
lence procedure does not provide a suitable climate to
actually work toward solutions in situations involving
danger to the welfare of a minor, failure to permit visi—
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite
effective, so far as I can tell, in providing a readily
accessible vehicle to deal witi. Immediate threats to tne
physical welfare of both adults and children living in the
same household, but it is successful only in that it gives
the parties breathing time relatively free from the threat
of further violence in order to work toward more permanent
solutions for their problems. I do not believe it is a
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If 1 can be of further assistance, please let me know.
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May 4, 1981

Representative Don Clocksln

Chairman of che Health Education
And Social Services Committee

House of Representatives

Pouch U

Juneau, Alaska 998C1

Representative Terry Gardiner
uouse of Representatives
Pouch U

Juneau, Alaska 99801

Representative Brian Rogers
House of Representatives
Pouch U

Juneau. Alaska 99801

Re: House Bill No. 210
Gentlemen:

There was a hearing scheduled on HB 210 relating to
shared custody on Wednesday. April 22. Unfortunately 1 was
Involved In a Jury trial and 1 was unable to attend that
hearing. 1 am taking this opportunity to express my support
for HBMIK e

There Is some natural or at least ingrained opposition
to Jol.it cuatody among Judges, at least in my experience,
and my Initial reaction to *he bill was negative. However.
1 have studied the bill In some more depth because of the
subject matter and | have also had an opportunity to review
soma of the recent literature on the subject, and my initial
reaction of opposition has changed to one of”suppore.



Representative Don Clocksln
Representative Terry Gardiner
Representative Brian Rogers
Mav A, 1981

Page 2

I am enclosing with this letter a copy of an article
from the Winter 1981 issue of the Judges®™ Journel, which 1is
published by the Judicial Administration Division of the
American Bar Association. The Article discusses a mediation
process which was the subject of a project in Denver, Colorado,
and is the most recent thing that | have seen un the subject
of shared custody and mediation in child custody disputes.
You may find it interesting.

In line with the article discussed above my only
esclon would relate to~Sectlon 25.20.080%in the proposed
"Which says®"that "TRecdUrc dOMiamnr a request for

custody of a child may request the parties *.0 participate in

pretrial mediation of the matters before the court.”™ Divorce
iltialluil Hid Ulher domestic relations litigation consumes a ~
subsrarciaT part of the Superior Couri e r ~FVrr?

location u> tne state. 1H CAA diass or domastlc~reletlons
litigation, child custody disputes consume a substantial
amount of the time coniupM by that claaa of cHjiTT Wy own
experience, and conversatlc#3iwltn other judges in Alaska
and al! over the country tends t" confirm this, 1is chat
child custody disputes which are resolved >yagraeoant of
the pifgiei rarely end IB back In coB!7T
imposed rrunlut.ir.j : I, c *ci a:l
subject of motions to mo«lfy +** AM**** ° The ongoing liti—
gation tg ds*tp cons ore and more of che Court®"s time
with np | rSIHTUﬁ n th m fgatarlng dispute. That
situation is harmful boti. to the parents and tha children
Involved. I have coma. bothtPolnt where | believe that
mediation puaht to blends tonp In child custody disputes.
It does not have co be a long involved process, but certainly
sklllod mediators could do much In most cases to bring the
parties to a mutually acceptable resolution of their child
custody matters. I am satisfied that when chat process 1is
Lng effect et both enabling tne
to resolve future problems that may arise and In providing
both the parents involved and che children with continuing
access to one another. "Therefor*” 1 would aueeest that
80 be amended to make mediation nandetorv and
our* Svatam ba fundad to the eatent necessary to
: non, IMFI; Tto -
anticipate that we would need a full tlow mediator In
any of the court locations In southeast Alaska, and cases
of disputed custody that required mediation could probably
be handled by one person In the First Judicial District.
Admittedly chr{*e or four may be required In both che Third
District and the Fourth District, but the cost of that, when
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YicTTioQTCITicILITCri Alaska Court System = u
to:r . iy
The Honorable Ralph E. Moody .
Presiding Judge Nrfet
DA\TE : March 13, 1931
from: Anpf fale J. Justin Ripley subject: HB 210
Sh\f&rior court Judge
*T'
! At the request of Mr. Szal, my comments as HB 210._
Although it is difficult to quarrel with the stated intenT ot~—
the legislation - to involve both divorcing parents in a con—
tinuous process of child rearing - | have grave concerns over

the wisdom of HB 210.

In my 5-1/2 years on the bench, of which 18 months
were devoted nearly full time to domestic relations matters,
I h-ve seen nothing to suggest that in the usual divorce/
custody situations joint custody is appropriate or beneficial.
I nave approved joint custody cn only a few occasions - approx—
imately six times if memory serves - and in only two cases*
does it appear to have worked smoothly. These two sets of
parents were highly unusual for divorcing couples. The men
were professionals, one a doctor. The women were exceptionally
intelligent, very stable, well educated, highly insightful and
probably in the 99th percentile in parenting skills. The divorc—
ing spouses had retained or developed a high level of effective
communication. In both situations the new and old households
were permanently located in Anchorage, physically close together,
and the children, by all reports, visited very~jcaacjenially back
and forth. I have no doubt but that even if legal and physical
custody had been vested in one exceptional parent or the other,
the contact and consultation with the non-custodial parent would
have been just as free and wholesome. In short, I believe that
those situations worked out well in spite of or aside from the
joint custody Order, and not because of it.

By contrast, the majority of such arrangements simply
create a continuing line of issues to litigate. If ? custodial
parent wishes to relocate, or if major changes are c¢ ..wemplatcd
in choice of religious or academic training, to mention only a
few problem areas, the joint custodial parent sees it as his or
her right, not merely to advise and persuade, but to insist,
oven to litigate to enforce his views. Since at these hearings
the central issue 1is the best interest cf the child, the. can
seldom be limited merely to consideration of the move, the

“fo \ tJIZjL

Adm r-| 7 *
Rev. 2-73



Honorable Ralph E. Moody
March 19, 198*1
Pace -2-

raligion or the school. The current contested 1issue must be
litigated in the context of general parental fitness and effect—
iveness, and the hearing becomes, in effect, an attempt to

change custody. If there is anything more damaging to a child
than the breakup of its home, it is the continuing legal battle
coupled with the possible shift in custodial authority. Any
statutory scheme which increases the potential for continual ;
ccr.test and instability in the child"s life should be viewed

with distrust.

Failure to communicate is viewed as a principal nause
of divorce. I am incredulous that anyone would believe that
two former non-communicators might become able to jointly re—
solve issues of significance af fer divorce. In my judgment,

H2 210, by reposinc equal decisional authority in each parent,
will foster litigation and v/ork to the detriment of the child,

I suggest that the author of Section I1.(b) of HB 210,
a legislative finding that the best interests of the child are
served by parental implementation of child care agreements
"outside of the court setting", 1is more hopeful than practical.
Certainly it is desireable that divorcing parents confer and
intelligently agree upon a plan truly for the child ™ benefit.
Unfortunately, the reality of nearly all divorces is that the
parties are motivated by other factors such as disappointment,
bitter vengefulnes3, and considerations of property division
and child support payments. A classic, extreme, but not unique
example of this type of motivation | or.ee observed was the
parties” agreement to give custody of the four year old to
mother and the five year old to father. Since this result was
contrary to common sense, case law and all literature on the
subject, I inquired after any unusual factors in support of it.
There were none. Further, it became apparent that the mother
wished to remarry, therofore wantinc the Dissolution to be
swiftly concluded, and the father wished to minimize his
support obligation, threatening an extended custody battle if
his demands were not met. Hence, the trade-cff. Any legisla—
tion which increases the possibility that children®s interests
ray become the subject of tactical negotiation aught to be
viewed with great caution.

The legislative croation of a presumption favoring
joint custody will tond to make child custody a point of
tactical negotiation. It is unfortunately true that by che
time a separation reaches the litigation phase the parties
have at least cnc issue upon which agreement appears Iimpossi—
ble. In tho majority of cases, it is my experience that custody
13 rot the issue. It is either property division or the amount
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<Gtal Courts

fcattrflIMb

THIRD JUOICIAL DISTRICT
10) K STREET
ANCHORAGE. ALASKA S5S501

RALPH E. MOOOV

P> WIn* Ju«R April 9, 1981

Mr. William Grant Callow, 11
General Counsel to Administrative Director

Alaska Court Systenm
303 K Street
Anchorage, Alaska 99501
Re: Presumptive Joint Custody
Dear Mr. Callowt
I wish to convey to you my concurrence in the opinions
expressed by the Honorable J. Justin Ripley on April 7, 1981,

with regard to presumptive joint custody.

Sincerely,

REMidpd

cc: A. H. Snowden, 1l
Judge J. Justin Ripley
Judge Victor D. Carlson
Master William Hitchcock
Master Andrew Brown
Francis Stevens

RECEIVED
APR 131981

Glues U Central louutol
Alaska Court SytUa



N o

£rml Courts
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TMINO JUOICIAL OICTNICT
jojk sTHirr
AMCMOAAOC. ALASKA M 10|

AALAH C. MOOOV

JuAl April 9, 1981

Mr. William Grant Callow, ZZ )
General Counsel to Administrative Ol -tor
Alaska Court Systenm

303 K Street

Anchorage, Alaska 99501

Re: Presumptive Joint Custody
Dear Mr. Callows

Z wish to convey to you ﬁV concurrence in the opinions
expressed by the Honorable J. Justin Ripley on April 7, 1981,
with regard t”presumptive joint custody”)

Sincerely

REMtdpd

ccsS A. H. St *d«n, ZZ
Judge J. Justin Ripley
Judge V jtor D. Carlson
Master William Hitchcock
Master Andrew Brown
Prancls Stevens

RECEIVED
AFR131981

Giitf* d Ccasru CuuaMl
Aluki Court 8>iua *
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AtwrfUaki
THIRD JUDICIAL D/STRICT
JOJK STREET
ANCHORAGE. ALASKA **501

WILUAM 0. HITCHCOCK
Trial Court!

The Honorable Donald E. Clocksin March 25, 1981
Chairman

Health, Education & Welfare Cannittee

Alaska House of Representatives

Pouch V

Juneau, Alaska 99811

Re: House Bill No. 210
Stared Custody

Dear Mr. Chairman:

It is ray aiderstending that a hearing is being held before your
OORsdttM on March 26, 1981 concerning the above bill. Although this letter
will not have reached you in time for that hearing. 1 feel 1 nust relay my
concerns as to the future fate of the legislation.

As Children®s Court Master in Anchorage, 1 have the additional duty
of hearing contested domestic motions and derate approximately one-third
of ray time to that area. 1 os concerned that if HB 210 becomes law as it is
presently vricsi, there will be substantial negative impact on the welfare
of children in dirarce custody. Rather than address my concerns in this
letter. 1 wish to instead request that the cannittee conduct further hearings
on the bill hare in Anchorage and poesiblv Fairbanks so that a greater cross-
section of professional input CM be obtained.

Thank you for jour consideration to this matter.

Very truly yours

William D. Hitchcock
Master, Trial Courts
WH:ys

cc: Honorable Victor D. Carlson
Superior Court Judge, Third Judicial District

Hr, Albert H. Sxal
Area Court Adbdnlstrator, Third Judicial District
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April 7, 1981

Mr. William Grant Callov, 11, Esqg.

General Counsel tc Administrative Director
Alaska Court System

303 "K" Street

Anchorage, Alaska 99501

Re: Judge Robin L. Taylor®s letter of May 3, 1979
re: presumptive joint custody

Dear Mr. Callow:

There are two things that can be said with absolute
certainty about my great and good friend Judge Robin L. Taylor.
Pirst, he invests the philosophical positions that he espouses
with his own immense personal sincerity. Second, he tends to
express himself upon these Issues with aore eloquence than
objectivity. Although his letter to Mrs. Miller and Mrs.
Pisher of May 3, 1979 may represent a position which he would

be willing to reevaluate in the light of his * *wo additional
years of judicial service, 1insofar as it may taken as repre—
senting current doctrine, 1 feel constrained to reply. This

because Z disagree with virtually all his assertions except
that contained in tne last sentence of paragraph number one.

Dealing first with our single source of agreement,
Z agree wholeheartedly with Judge Taylor that disputes over
child custody have the potential for producing heart ranching
and tragic consequences. Where Z begin my dlsagieement with
Judge Taylor is that it appears to be his thesis in his letter
that presumptions as to jclnt custody, and Indeed joint custody
decrees themselves, would reduce or discourage these disputes.
I respectfully suggest in the strongest terms that the experience
of the Bench generally and a careful analysis of the motivations



Mr. William Grant Callow, 11
April 7, 1981
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of the parties to divorce actions clearly indicate otherwise.
As 1 repeatedly stated in my memorandum to Judge Moody of
March 19, 1981, the principle evil of the joint custody pre—
sumption proposed in House Bill 210 is that it will encourage
and to a certain degree even require continuing legal "dis—
putes™ over matters related to child custody, long after the
divorce and custodial placejient is finalized and the parties
and children, in the interest of their emotional health, must
be coar.itted to going forward with the rebuilding of thjfr
lives. Our existing statutes and decisional law provide this
essential stability through a decree granting custody which
would only be changed in the best interest of the child, and
upon a showing of changed circumstances.

One of the factors the trial court must assess in
the entry of such a decree is the custodial parent®s willing—
ness and ability to foster an open and loving relationship
between the child and the noncustodial parent. The concept
that the child needs and requires continuing contact with the
noncustodial parent is as essential and central to present con—
siderations cf custody as it can possibly be. No joint custody
presumption is required to make that concept more central to
the judge®s custody decision, and attempting to do so by in—
serting joint custody provisions which are likely to lead to
further litigation is absolutely contrary to the conditions
of stability which are at the heart of the "best interest of
the child” analysis.

Strong 1issue must be taken with Judge Taylor®s
assertion in paragraph two that the Courts "blandly skip
over™ custody Issues by the use of the phrase "reasonable
rights of visitation". It might first be observed that
"reasonable visitation"is not an unenforceable clause. A
great body of decisional law exists to guide a reviewing
court in the determination of whether a custodial party has
been reasonable in complying with the visitation order.
Further, such language has bee;, found to be desirjable since
it encourages the parties to work toward agreement as to the
amount and type of visitation which is deslrdable for the
child and is possible for them. Finally, Judge Taylor®s ex—
perience in this field does not appear to extend to the fact
that the Court has the authority to be as specific in its
visitation order as the parties request or as the conduct of
the parties requlrer. X know of no situation in which X have
refused nor can X envision a situation 1in which any judge
would refuse to spell out rights of visitation with great speci—
ficity where visitation by the noncustodial parent was apparently
consistent with the best interest of the child and such specifi—
city appeared to b required. Xt is palpably false to suggest as
Judge Taylor does in paragraph two that visitation 1is an 1issue
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which is blandly skipped over.

Judge Taylor incorrectly suggests in paragraph three
that ths Courts have "only recently””and “VYery slowly””begun to
meet their obligation to consider the necessity of appointment
of guardians ad litun for children in contested divorces and in
applying the Best "interest of the child””standard. I don"t
know what Judge Taylor®"s experience has been, but since Mmy
appointment to the Anchorage Bench in 1975, guardians ad litem
have been appointed routinely when requested by either party.
Further, although it is not required, these guardians are often
lawyers whose investigations and reports are given great weight
by the Court deciding custody 1issues.

I feel compelled to further suggest that if, in his
domestic relations practice as an attorney, Judge Taylor found
that the Court was failing to adequately consider the concept
of *best interest of the child” 1in awarding custody, he need
only have appealed to the Alaska Supreme Court to have that over
sight rectified. For the last nearly twenty years, since
Rhodes v Rhodes 375 P2d 902 (Ak. 1962), the Alaska Supresie Court
has See- committed to the proposition that the welfare and the
best Interest of the children must be given paramount consider —
ation. Z suggest there is no basis in fact for Judge Taylor®s
suggestion that the Trial Courts of Alaska have given only
grudging effect to the concept of *best Interest of the child”’,
even before that concept was made pert of Alaska®"s statutory
law more than thirteen years ago.

Although time does not permit me to continue with my
sentence-by-sentence analysis, fairness and accuracy require
me to dispute two theses stated by Judge Taylor 1in paragraphs
four and seven. It cannot be said with accuracy that Courts
>Yubber stamp* the parties lIgnorance of the law by routinely
and unquestioningly approving custody agreements between par —
ties unrepresented by counsel or otherwise. I have spoken to
a goodly number of Superior Court Judges who have rrl**ry
responsibility for domestic relations matters as well as the
two a* ending masters for domestic relations here in Anchorage.
The concerns they express to me Indicate that their attitude 1is
the same as mine was when for more than a year and a half |
was exclusively assigned to family and children®s setters in
1976 and 1977. Agreed custody dispositions, particularly those
between parties unrepresented by counsel, require close scrutiny
by the Court to ensure that the agreement is in fact arrived at
with the best Interest of tne child in view, and not some other
motive, and further that the agreement 1s truly an agreement and
not the result of coercion or some other factor. X call upon
my friend Judge Taylor to substantiate this “rubber stamp* actlv
Ity with any cases he wishes to put forward.
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Judge Taylor®8 second thesis In paragraphs four and
seven appears to be that in the u”ual and typical situation,
the father, having consulted his trusted friends, advisors
and even his attorney, becomes convinced that, he has no
opportunity to obtain custody, and further that he must be con—
tent with such visitation as his "ex-wife lets him"™ have. As
I stated earlier in this letter, it is a false premise to assume
that the phrase "reasonable and liberal rights of visitation”
places the entire discretionary control with the ex-wife. More—
over, | challenge Judge Taylor or any other person to produce
a single decree granted by the Courts of Alaska which vests total
discretionary control over visitation in the custodial parent
by its specific terms. (May 1| request, 1in order to save us all
time, that if anyone is prepared to accept my challenge, he or
she read the record which underlies that decree. I would ven—
ture an opinion that if such a decree is found, the record
underlying it will be replete with evidence supporting the
trial judge®s decision that such control over the visitation
was in fact in the best interest of the child based upon the
continuing course of conduct of the noncustodial party.)

Judge Taylor®s final paragraphs, eight through fourteen,
appear to be a coaaent on the case of Mr. Rudy Jounson. I leave
the record of that case in the various Courts of this jurisdic—
tion to speak for itself, except to observe that it is difficult
for me to understand how an allegedly loving and concerned non—
custodial parent could attempt to justify, and a judicial officer
appear to approve child hostage taking as "the only way left to
strike back at a system that won"t listen . . . Page 4,
paragraph 13, line 6.

It has not been my intention in this letter to strong—
ly critlslse my brother Judge, although 1 personally believe
that his letter of May 3, 1979 requires this type of comment,
I would not be adverse however, if, before any of t«.Is letter
is shared outside the Court
Administrator and the Chief
of its release.

JJAiali

( :i Arthur H Snowden, XI
Honorable Judge Ralph E.
Honorable Victor 0. Carl
tfllliam Hitchcock
Andrew Brown
Prancls Steven.
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March 19. 1981

The Honorable Donald E. Clocksin
Chalrm n

Health, Education & Welfare Committee
Alaska House of Representatives

Pouch V

Juneau. Alaska 99811

Rc: House Bill No. 210
Joint Custody of Children

Dear Mr. Chairman:

This letter is to express my concern over the amend
ments which House Bill No. 210 would engraft onto the child
custody decisions made by judges 1in divorce proceedings. At
present the standard Is the child"s best interests and an effort
is made to structure each parent®s relationship with the child
In order to reduce the pressure on the child which usually
accompanies a contested child custody proceeding.

If House Bill No. 210 becomes l.w, the presumption
will be to leave custody with both parents giving each the same
control over the major decisions affecting the child as married
farents have. This would result in many opportunities for con-

rontatlon in which the child would be caught In the middle,
e.g., the choice of a school, public or private,alternative or
basic, etc. Neither parent would have the authority to make the
decision and the child would be tom 1In having to make a choice

and then the matter, ultimately, would have to be decided by the
court.



It appears as if the objective of legislation should
be to reduce the possibility of confrontation between divorced
people and not to increase the opportunities for litigation with *
its attendant monetary, and emotional costs. .In addition, passage.. ,,
of the bill would rfeqilite ma"fiy additional custody investigator"
and judicial resources.

Thanking you for considering my comments and requesting
that you give representatives of the judiciary the opportunity
to testify, 1 am

Very truly yours.

Victor D. Carlson
Superior Court Judge

VDC:rv

cc: The Honorable Terry Gardiner
e»7he Honorable Brian Rogers
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Grant Callow, Staff Counsel
oatk , March 27, 1980

subjcct: Problems with the Uniform

Andrew M Br Wn and Child Custody Jurirdiction Act
WiMdiam B. tchcock AS 25.30.010 - .900

/ r*\
Two Sections of the Act need immediate revision by tne

legislature in order for the courts to be able to handle certain
chilf
section which states when ths

courts would have jurisdiction over children. It is different
from the model Uniform Act in that the following Section 3(a) of
the model Act was not included in Alaska®s version:

(2) it is in the best interest of the child that a

court of this state assume jurisdiction because

(i) the child and his parents, or the child and

At least one contestant, have a significant

connection with this State, and <ii) there 1is

available in this State substantial evidence

concerning the child"s present or future care,

protection, training, and person relationships:

A significant problem with our present .020 is that we would
not have jurisdiction in uncontested divorces or dissolutions of
marriage wherein the children never resided in Alaska or did so
but *<r* th*n e*« months prior to the commencement of the
action even though both parents consent to the court having personal

jurisdiction over themselves and have entered into a child custody

agr« ment. The model Act provision would allow us to assumo such



jurisdiction because at“least™oae parrot would still reside here
and through that parent's testimony substantial evidence could be
obtained as to the child' s interests. However our present S*020
emphasizes the child's present or recent residence regardless of
whether it is an amiable, uncontested, fully agreed-upon custody
agreement or a contested case.

In those cases which we do not have jurisdiction to render a
custody decision, it must be done by the court of the state which
has jurisdiction. This means that the parties will probably have
to hire attorneys in that state and file new papers there just for
a custody decision. This necessitates not only additional costs,
but also the real possibility that because of those added costs,
the parties will feel disinclined to ask for another state's custody
decision, thus leaving the custody issue unresolved by a court.

The problem with this is that should there ever be future litigation
over custody a court would be hindered in making a decision without
there being a proper original custody decree.

A solution to this jurisdiction problem where the parents agree
on child custody is for either the model Act's language to be used

or the following, which is limitod to the uncontasted custody cases,
be used: O S—

. h of . the. child have. d i it]
%5) ClES'([an arené élt Flocn Iand ﬂ/elggﬁﬁethéﬁb\gsrtl o \
drll I r? hild that this court assune juris- \1



hich needs quick attention is the effect of
AS 25.30.040(b) which requires that notice to perse s outside the

state be in accordance with Civil Rule 4 and ...be served, mailed,
delivered, or published at least 20 days before any hearing IN this

state.”™ It is not unusual for the courts hero to be presented

& FNE S

with ex parte temporary restraining order motions under Civil Rule
65 or shortened time motions under Civil Rule 77(J) asking that an
orusr be granted prohibiting an out of state parent from seizing a
child or interfering with the child"s present custodial
These motions are usually based UDon the affidavit of the Alaskan
parent that there is an imminent threat the out of state parent is
likely to come to Alaska , Rule 65 there
must be a preliminary 1inj f the granting
of an ex parte temporary restraining order, however this conflicts
with be ause the latter says at least 20 days notice 1is
required before there can be a hearing. Civil Rule 77(]) also conflicts
with J ;. 040(b) beauso it allows for a hearing just 24 hours after notice.
The couft then is left with the alternative of having a preliminary
injunction hearing or shortened time hearing pursuant to the Rules
of Civil Procedure but In violation of $.040(b) or not holding any
substantive hearing until 20 days lapse but granting extensions of
an experts temporary rsttraJ-Ing order.

A possible solution would be amending S«040 so that an emergency
hearing can be held in less than 20 days after notice is made. The

following language could be added to S*040(b)i

except that based upon affidavits stating that a



person outside this state is likely to imminently
interfexfi_M~li~he ciistody_.Qr -Visa tatiaii_Q£f_a

cTTild In this state, the court mav hear the matter
as permitted by the Alaska Rules of Civil Procedure

This language would allow for there to_be preliminary injunction_
hearings under Civil Rule 65 or shortened time hearings under —  ©
Civil Rule 77() - both of which require there to be notice to
the parties, but have less than the 20 days requirement of 6.040(b).
The children and custodial parent are protected by this proposal
since they could have a court hearing on the problem sooner than
the present statute allows, and the out of state parent is pro—
tected by requiring that notice still be given to him under either
Civil Rule 65 or 77(J) and requiring the filing of affidavits
showing the likely and imminent custodial Interference.

There may be other problems with the Act, but these two are
the most pressing in the sense of convenience to the parties and
children in uncontested cases and protection of children wivin a garent
is out of state. We would be pleased to a.tswer any 1inquiries you

may have on this matter.
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SurrfSuck*
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The Honorable Donald E. Clocksin March 25, 1981
Chairman

Health, Education & Welfare Cannittee

Alaska House of Representatives

Rouch

Juneau\./ Alaska 99811

Re: House Bill No. 210
Shared Cuatody

Dear Mr. ChAlnaan:

It is my understanding that a hearing is being held before your
oamdttee on March 26. 1981 concerning the above bill. Although this letter
will not have reached you in tine for that hearing, | feel 1 mist relay my
concerns as to the future fate of the legislation.

As Children®s Court Master in Anchorage. | haw tha additional duty
of hearing oonteetel dmestlc motions and devote approximately one-third
of my tine to that srea. I an concerned that if HB 210 becomes lav aa it 1s
presently written, there will be substantial negative impact on the welfare
of children In diwrce custody Rather than address my concerns in this
Utter. 1 wish to Instead request that tha ocnmlttee conduct further hearings
on the bill here in Anchorage aid possibly Falrtanks so thst a greater anoes-
eectlon of professional Input CM be obtained.

Thank you for YOUI consideration to this natter.

Vary truly yours

William D. H “tchooc*"
Heater. Trial Courts
WDM ys

oci Honorable Victor D Carlson
Superior Court Judge. Third Hadiclal District

Mr. Albert H. Seal
Area Court Acfednlstrator. Third Judicial District
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JUNEAU ALASKA =-SU ANCHORAGE. ALASKA 99509
TELEPHONE! Ct07> 468 3777 TELEPHONE: (907) 277 6219

REP M. F. “MIKE" BEIRNE

COMMITTEES:
PIPTH STATE LEGISLATURE HEALTH EDUCATION
NINTH STATE LEGISLATURE AND SOCIAL SERVICES CHAIRMAN
TENTH STATE LEGISLATURE AND LEGISLATIVE COUNCIL
ELEVENTH STATE LEGISLATURE

TWELFTH STATE LEGISLATURE December 7, 1981

e
Eorrow Aaska 99723

Door Ms. Winganbach:
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