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T E S T IM O N Y  BEFORE THE HOUSE OF R E P R E S E N T A T IV E S '

CO M M ITTEE  ON H EALTH , E D U C AT IO N  & S O C IA L  S E R V IC E S  

HOUSE B IL L  N O . 210

My name i s  L in d a  W in g e n b a c h . I  am an a t t o r n e y  w i t h  A l a s k a  

L e g a l  S e r v i c e s  C o r p o r a t i o n  i n  B a r r o w ,  A l a s k a .  I  h a v e  b e e n  i n  B a r r o w  

f o r  f i v e  m o n th s .  P r i o r  t o  t h a t ,  f o r  a p e r i o d  o f  tw o  y e a r s  I  was  i n  

p r i v a t e  p r a c t i c e  i n  P o r t l a n d ,  O r e g o r . , and  d u r i n g  my l a 3 '.: y e a r  o f  

l a w  s c h o o l  I  w o r k e d  a s  an i n t e r n  f o r  t h e  N o r t h w e s t e r n  L ega r  C l i n i c  

i n  P o r t l a n d .  O r e g o n  i s  a s t a t e  t h a t  h a s  a j o i n t  c u s t o d y  s t a t u t e .

I  f a v o r  j o i n t  c u s t a d y ,  b u t  I  f e e l  t h e r e  a r e  some p r o b l e m s  w i t h  

t h i s  s p e c i f i c  b i l l .

S2 o f  t h e  b i l l  ( p a ge  1, s u b s e c t i o n  b o f  AS  0 9 .5 5 .2 0 5 )  r e a d s :  " A n

a p p o i n t m e n t  o f  a g u a r d i a n  ad  l i t e m  f o r  a c h i l d  s h a l l  b e  made u n d e r  

AS  0 ° . 6 5 . 1 3 0 . "  The c u r r e n t  AS  0 9 .5 5 .2 0 5  p r o v i d e s  d i s c r e t i o n  i n  t h e  

a p p o i n t m e n t  and  r e a d s ,  " A n y  a p p o i n t m e n t  o f  a g u a r d i a n  ad  l i t e m  f o r  a 

c h i l d  s h a l l  be  made u n d e r  AS  0 9 . 6 5 . 1 3 0 . "  I  b e l i e v e  t h i s  c o u l d  be t 

t y p o g r a p h i c a l  e r r o r  i n  t h e  b i l l ,  r a t h e r  t h a n  t h e  i n t e n t  o f  t h i 3  c o m m i t ­

t e e .  B u t ,  a s  y o u  c a n  s e e ,  t h i s  p a r t i c u l a r  e r r o r  d r a s t i c a l l y  c h a n g e s  

t h e  m e a n in g  o f  t h i s  p r o v i s i o n .  HB 210,  as  i t  r e a d s  now ,  w o u l d  r e q u i r e  

a g u a r d i a n  ad  l i t e m  t o  b e  a p p > i n t e d  i n  a l l  c a s e s  w h e r e  an o r d e r  i s  

made on  c u s t o d y  and  v i s i t a t i o n — t h a t  i s ,  a l l  d i v o r c e  o r  d i s s o l u t i o n  

c a s e s  w h e r e  c h i l d r e n  a r e  i n v o l v e d ,  w h e t h e r  o r  n o t  c u s t o d y  a n d / o r  

v i s i t a t i o n  i s  d i s p u t e d .

I f  t h i s  i s  n o t  a t y p o g r a p h i c a l  e r r o r ,  t h a n  I  w i s h  t o  go  on r e c o r d  

o p p o s i n g  t h e  u n n e c e s s a r y  a p p o i n t m e n t  o f  g u a r d i a n s  ad  l i t e m  i n  c a s e s  

w h e r o  c u s t o d y ,  s u p p o r t ,  a n d / o r  v i s i t a t i o n  i s  n o t  d i s p u t e d .  I  a g r e e  

w i t h  M a s t o r  F r a n c i s  S t e v e n s ' o r a l  t o s t i m o r y  on  t h i n  p o i n t .  I n  f a c t ,
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AS 0 9 . 6 5 . 1 3 0  p r o v i d e s  th e  needed d i s c r e t i o n :
" ( a )  The c o u r t  may, . . . upon i t s  own m o t i o n ,  a p p o i n t  

an a t t o r n e y  t o  r e p r e s e n t  th e  m in o r  w i t h  r e s p e c t  
t o  h i s  c u s t o d y ,  s u p p o r t ,  and v i s i t a t i o n .  . . .

( c )  I n s t e a d  o f ,  o r  i n  a d d i t i o n  t o ,  app o in tm en t  o f  an 
a t t o r n e y  unde r  (a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  
may, . . . upon i t s  own m o t i o n ,  a p p o i n t  an 
a t t o r n e y  o r  o t h e r  p e r s o n  t o  s e r v e  as g u a r d i a n  ad 
l i u e m  t o  r e p r e s e n t  th e  b e s t  i n t e r e s t s  o f  a 
m in o r  i n  any l e g a l  p r o c e e d in g s  i n v o l v i n g  h i s  
w e l f a r e . "

T h e r e f o r e ,  a s  w r i t t e n ,  HB 210 c o n f l i c t s  w i th  th e  p r o v i s i o n s  j f  
AS 0 9 . 6 5 . 1 3 0 ,  b y t r em o v in g  th e  d i s c r e t i o n  o f  t h e  c o u r t  i n  o r d e r s  on 
c u s t o d y  and v i s i t a t i o n .  At t h e  v e r y  l e a s t ,  the  b i l l  s h o u ld  make 
t h e s e  two s t a t u t e s  c o n s i s t e n t .

F u r t h e r ,  t h e  A la s k a  Supreme C o u r t  b e l i e v e s  t h a t  t h e  power t<* 
a p p o i n t  g u a r d i a n s  ad l i t e m  s h o u ld  rema in  d i s c r e t i o n a r y .  I n  d i c t a ,  
t h e  C o u r t  s a i d :  " .  . .T h e r e  w i l l  be many c u s t o d y  c a s e s  i n  which a 
g u a r d i a n  w i l l  n o t  be needed ,  and i n  3uch c a s e s  n e i t h e r  th e  s t a t u t e ,  
th e  c o u r t  r u l e s ,  n o r  o u r  d e c i s i o n s  compel th e  c o u r t  t o  w as te  i t s  
t ime and money, as  w e l l  as  t h a t  o f  th e  p a r t i e s  and c o u n s e l ,  i n  em­
p l o y i n g  o n e . "  Veazey  v .  V e a ze y , 560 P2d 3 8 2 ,  305 ( 1 9 7 7 ) .  AS 0 9 . 6 5 . 1 3 0  
p r o v i d e s  payment o f  th e  g u a r d i a n  ad l i t e m  f rom  a s s e t s  h e l d  j o i n t l y  
by th e  p a r e n t s .  I t  i s  u n f a i r ,  t h e n ,  when p a r e n t s  a g r e e  t o  c u s t o d y  
and v i s i t a t i o n  t o  r e q u i r e  them t o  pay f o r  an u n n e c e s s a r y  appo in tm en t  
o f  a g u a r d i a n  ad l i t e m .

I I *  52 o f  t h e  b i l l  (page 2 ,  AS 0 9 . 5 5 . 2 0 3 ( c ) ( 6 ) )  p e rm i t s  t h e  c o u r t ,  i n
d e t e rm in i n g  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d ,  t o  c o n s i d e r ,  " t h o  d e s i r a ­
b i l i t y  o f  o f f e r i n g  t h e  c h i l d  a v a r i e t y  o f  l i f e  e x p e r i e n c e s . "  T h i s  
p a r t i c u l a r  c o n s i d e r a t i o n  c o u ld  work t o  th e  d i s a d v a n t a g e  o f  r u z a i  p a r e n t s ,  
e s p e c i a l l y  i f  th e  c u s t o d y  d e c i s i o n  i s  t o  be made by an u rban ju u g o .
Many p e o p l e  p e r s e v e r e  in  th e  b e l i e f  t h a t  " v a r i e t y  o f  l i f e  e x p e r i e n c e s "
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can o n l y  be o b t a i n e d  i n  an u rban  s e t t i n g .  T h e r e f o r e ,  when t h e r e  i s  
a c o n f l i c t  be tween a c u s t o d i a n  i n  an u rban  s e t t i n g  and one i n  a r u r a l  
s e t t i n g ,  t h e  r u r a l  p a r e n t  wou ld  be p l a c e d  a t  a d i s a d v a n t a g e  b e f o r e  an 
u rb an  j u d g e .

A v a r i e t y  o f  l i f e  e x p e r i e n c e s  has n o t  been d e f i n e d  and i s  so 
vague and ambiguous as t o  en c ou rag e  i n d i v i d u a l  b i a s  i n  i n t e r p r e t a t i o n .

AS 0 9 . 5 5 . 2 0 5 ( c ) ( 6 )  o f  t h i s  b i l l  a l s o  seems t o  c o n f l i c t  w i t h  sub -  
s e c t i o n  (d )  o f  t h e  same b i l l  wher*. i n  " t h e  c o u r t  may n o t  c o n s i d e r  t h e .  . . 
income , s o c i a l  o r  c u l t u r a l  e n v i r o n m en t ,  . . . o f  e i t h e r  p a r e n t .  . . . "  
Where wou ld  " v a r i e t y  o f  l i f e  e x p e r i e n c e s "  come in  e x c e p t  due t o  th e  
" in come ,  s o c i a l  o r  c u l t u r a l  e n v i r o nm en t "  o f  a p a r e n t ?

S»3 o f  t h e  b i l l  (p«ge 3 ,  AS 2 5 . 2 0 . 0 6 0 )  a l l o w s  th e  c o u r t  t o  s e t t l e  
d i s p u t e s  o v e r  t h e  c u s t o d y  o f  c h i l d r e n ,  b a sed  on a c h i l d ' s  b e s t  i n t e r e s t .  
The c o u r t  i s  s p e c i f i c a l l y  n s t r u c t c d  t o  c o n s i d e r  t h e  f a c t o r s  enumera ted  
in  AS 0 9 . 5 5 . 2 0 5 ( c ) .  Besi« ^s my c b j e - t i o n s  t o  AS 0 9 . 5 5 . 2 0 5 ( c ) ( 6 ) ,  I  
f e e l  t h i s  s e c t i o n  s h o u ld  a l s o  s p e c i f i c a l l y  p r o h i b i t  t h e  c o u r t  f rom  
c o n s i d e r i n g  t h o s e  f a c t o r s  enumera ted  i n  AS 0 9 . 5 5 . 2 0 5 ( d ) .  S i n c e  2 5 . 2 0 . 0 6 0  
c o n c e rn s  th e  d e t e rm i n a t i o n  o f  c u s t o d y  o f  c h i l d r e n ,  b o th  th e  f a c t o r s  
and the  p r o h i b i t i o n s  i n  AS 0 9 . 5 5 . 2 0 5  s h o u ld  a p p l y .  By o n l y  s p e c i f y i n g  
s u b s e c t i o n  ( c ) , t h e  b i l l  s u g g e s t s  t h a t  th e  c o u r t  may c o n s i d e r  the  
o t h e rw i s e  p r o h i b i t e d  f a c t o r s .

S4 o f  th e  b i l l  (page 3 ,  AS 2 5 . 2 0 . 0 7 0 )  c r e a t e s  a r e b u t t a b l e  p resump­
t i o n  t h a t  s h a r e d  c u s t o d y  i s  i n  th e  b e s t  i n t e r e s t  o f  th e  c h i l d .  I  a g r e e  
w i t h  M as te r  F r a n c i s  S t e v e n s '  and A t t o r n e y  J o h r  R e e s e ' s  t e s t im o n y  t h a t  
s h a r e d  o r  j o i n t  c u s t o d y  i s  an a l t e r n a t i v e  t o  be c o n s i d e r e d  i n  a l l  c a s e s ,  
e q u a l l y  w i t h  c u a t o d y  i n  a s i n g l e  p a r e n t .  A l t h o ugh  s h a r e d  c u s t o d y  i s  
p r e f e r a b l e  t o  s o l e  p a r e n t  c u s t o d v ,  r a i s i n g  i t  t o  t h e  l e v e l  o f  a 

;



r e b u t t a b l e  p r e s um p t i o n  i s  u n n e c e s s a r y  and can c r e a t e  a d d i t i o n a l  p rob lem s  
f o r  t h e  d i v o r c e d  p a r e n t s  th ey  nay n o t  be p r e p a r e d  t o  h a n d l e .  The 
a t t o r n e y , T im o t h y  Lynch ,  f e l t  t h a t  i f  j o i n t  c u s t o d y  were n o t  made a 
r e b u t t a b l e  p r e s u m p t i o n ,  t h i s  b i l l  wou ld  c o m p l e t e l y  l o s e  i t 3 mean ing .
T h a t ,  o b v i o u s l y ,  i s  no r e a s o n  t o  make s h a r e d  c u s t o d y  a r e b u t t a b l e  
p r e s u m p t i o n .  I f  i t  i s  d e c id e d  th e  who le  b i l l  i s  w o r t h l e s s ,  t h a t  d e c i s i o n  
s h o u ld  be made. I f  t h e  s u b s t a n c e  o f  a b i l l  i s  l o s t ,  th e  b i l l  s h o u ld  
be e l im i n a t e d — t h a t  i s ,  a p o o r  p r o v i s i o n  s h o u ld  n o t  be r e t a i n e d  s im p ly  
b ecause  th e  b i l l  w ou ld  o t h e rw i s e  be m e a n in g l e s s .  T h a t  i s  what t h e s e  
h e a r i n g s  and w r i t t e n  t e s t im o n y  i s  a l l  a b o u t .

B e s i d e s ,  s t a t u t o r i l y  p r om o t in g  s h a r e d  c u s t o d y  i s  w o r t h w h i l e .
However ,  s h a r e d  c u s t o d y  s h o u ld  n o t  be a r e b u t t a b l e  p r e sum p t i o n  because  
i -  b r i n g s  an im p ro p e r  b i a s  i n t o  th e  c o u r t .  Sha red  c u s t o d y  i s  n o t  a lw ay s  
i n  th e  b e s t  i n t e r e s t  o f  th e  c h i l d .  I t  s h o u ld  be e n c ou ra g e d ,  y e s ,  b u t  i n  
many c a s e s ,  as Mr. Lynch and Mr. Reese p o i n t e d  o u t ,  many c o u p l e s  who a r e  
d i v o r c i n g  c a n n o t  s o r t  o u t  t h e i r  f e e l i n g s  s u f f i c i e n t l y  t o  a g r e e  t o  a 
j o i n t  c u s t o d y  a r r a n g em en t .  And i f  c o u p l e s  c anno t  a g r e e  t o  th e  s h a r e d  
c u s t o d y  a r r a n g em en t ,  s h a r e d  c u s t o d y  w i l l  n o t  work b e c au se ,  as Ms. L o u s t e r  
t e s t i f i e d ,  th e  a b i l i t y  t o  communicate w i t h  each o t h e r  and come t o  
m u t u a l l y  a g r e e a b l e  d e c i s i o n s  c o n c e rn i n g  the  w e l f a r e  o f  t h e  c h i l d  i 3  
e s s e n t i a l  i n  a j o i n t  c u s t o d y  s i t u a t i o n .  A la s k a  c anno t  be compared 
w i t h  C a l i f o r n i a ,  O regon ,  o r  o t h e r  l ow e r  48 s t a t e s  where th e  s t a t e  c o u r t  
sy s tem s p r o v i d e  f a m i l y  c o u n s e l o r s  t o  h e l p  c o u p l e s  come t o  ag reement on 
sh a r e d  c u s t o d y  and o f f e r  c o n t i n u i n g  a i d .  The m a j o r i t y  o f  th e  s t ?  e 
c o u r t s  i n  A la s k a  c a n n o t  o f f e r  t h i s  k i n d  o f  h e l p .

W ith  s h a r e d  c u s t o d y  a r e b u t t a b l e  p r e s um p t i o n ,  p a r e n t s  a r e  pushed 
i n t o  t h a t  a l t e r n a t i v e .  I t  becomes an ea sy  t o o l  t o  be usod by one p a r t y  
o r  th e  o t h e r  i n  n e g o t i a t i n g  o t h e r  a s p e c t s  o f  th e  d i v o r c e .  I t  w i l l  tend



t o  d e l a y  t h e  d i s s o l u t i o n  o f  a m a r r i a g e ,  c o n f l i c t i n g  w i t h  th e  i n t e n t  
o f  th e  c u r r e n t  s t a t u t e s  p r o v i d i n g  a speedy r e s o l u t i o n  t o  t h e  p e t i t i o n ,  
t h e  d e l a y  and i n t e r v e n i n g  b a r g a i n i n g  b e in g  p o s s i b l y  d e t r im e n t a l  t o  
t h e  c h i l d .  The c o u r t  s h o u ld  f a v o r  ag reemen ts  between p a r e n t s  c o n c e r n i n g  
th e  c u s t o d y  o f  c h i l d r e n  b u t  s h o u ld  n o t  presume t h a t  a l l  c a r i n g  p a r e n t s  
can come up w i t h  a j o i n t  c u s t o d y  ag reemen t a t  th e  t im e  o f  th e  d i v o r c e .
I n  some c a s e s ,  t h e  p a r e n t s  may ev.in a g r e e  t h a t  one o r  t h e  o t h e r  o f  
them s h o u ld  have s o l e  c u s t o d y .

V. §4 o f  t h i s  b i l l  (page 3 ,  AS 2 5 . 2 0 . 0 9 0 ( d ) )  a l l o w s  a c o u r t  t o
" r e q u i r e  th e  p a r e n t s  t o  subm i t  t o  th e  c o u r t  a p r o p o s a l  f o r  award o f  
s h a r e d  c u s t o d y . "  T h i s  i s  o b j e c t i o n a b l e  f o r  t h e  same r e a s o n s  as s t a t e d  
ab o ve .  Where two p e o p l e  c a nno t  come t o  an ag reement  by t h em s e l v e s ,  
th e  c o u r t  c a n n o t  f o r c e  them t o ,  p a r t i c u l a r  where th e  i n t e r e s t s  o f  th e  
c h i l d  a r e  a t  s t a k e .  And u n l e s s  th e  p a r e n t s  a g r e e  t o  s h a r e  c u s t o d y ,  th e  
p r o p o s a l  wou ld  n o t  be w o r k a b l e .  The c o u r t  s h o u ld  n o t  be a b l e  t o  f o r c e  
n e g o t i a t i o n s  between p o s s i b l y  b a t t l i n g  p a r e n t s  unde r  c i r c u m s t a n c e s  the  
c o u r t  i s  n o t  f u l l y  a p p r i s e d  o f .  Even i f  t h i s  b i l l  i s  p as sed  w i t h  th e  
above r e b u t t a b l e  p r e sum p t i o n  i n t a c t ,  t h i s  s e c t i o n  s h o u ld  be e l im i n a t e d .  
I f  t h i s  s e c t i o n  i s  a l s o  r e t a i n e d ,  th e  c o u r t  s h o u ld  be r e q u i r e d  t o  g i v e  
th e  p a r t i e s  an " o u t "  by p e rm i t t i n g  them to  show t h a t  such a p r o p o s a l  i s  
i n a p p r o p r i a t e .  I f  t h e  i n t e n t  o f  t h i s  s e c t i o n  i s  m e d i a t i o n  between 
p a r e n t s ,  t h a t  i s  h and led  unde r  th e  p rop o s ed  AS 2 5 . 2 0 . 0 8 0 ,  which p e rm i t s  
t h e  c o u r t  t o  a p p o i n t ,  o r  b e ,  a t h i r d  p a r t y  m e d i a t o r .

V I .  $4 o f  th e  b i l l  (page 4 ,  AS 2 5 . 2 0 . 1 2 0 ( 4 - 5 ) )  p e rm i t s  a c o u r t ,  i n
d e t e rm in i n g  s h a r e d  c u s t o d y ,  t o  c o n s i d e r  " ( 4 )  th e  ad v an tag e s  o f  main­
t a i n i n g  th e  c h i l d  i n  th e  same community as compared w i t h  th e  p o t e n t i a l  
a d v an tag e s  o f  a new community ;  ( 5 )  th e  ad v an tag e s  o f  p r o v i d i n g  a v a r i e d  
l i f e  e x p e r i e n c e  f o r  th e  c n i l d . "  T h i s  p r o v i s i o n  i s  o b j e c t i o n a b l e



f o r  th e  same r e a s o n s  a s  my p a r t  I I ,  a b o v e .  A la s k a  i s  a s t a t e  o f  
v a s t  l a n d  a r e a .  Many o f  i t s  commu . i t ^ e s  can o n l y  be c a c h e d  by a i r  
o r  w a t e r .  I n  many c a s e s ,  d i v o r c e d  p a r e n t s  l i v e  f a r  away f r om  each 
o t h e r  o r ,  a t  l e a s t ,  i n  a r e a s  where i t  wou ld  be d i f f i c u l t  t o  t r a v e l  
f r om  on€; t o  t h e  o t h e r .  A ga in ,  th e  " v a r i e t y  o f  l i f e  e x p e r i e n c e s "  f a c t o r
wou ld  work t o  th e  d i s a d v a n t a g e  o f  th e  p a r e n t  i n  th e  r u r a l  community ,
e s p e c i a l l y  i f  i t  i s  one o f  t h e  many i s o l a t e d  commun i t ie s  i n  t h i s  s t a t e ,
because  o f  i n h e r e n t  b i a s e s  a g a i n s t  i s o l a t e d  v i l l a g e s .  It : i s  n o t  p o s s i L l e ,  
due t o  th e  s i z e  o f  A l a s k a  and t h e  d i s t a n c e s  between commun i t ie s  and the  
l a c k  o f  u rban  c e n t e r s ,  t o  compare t h i s  s t a t e  w i t h  any o t h e r  s t a t e  i n  the  
" l o w e r  4 8 " .  These f a c t o r s  a g a in  c o n f l i c t  w i t h  AS 0 9 . 5 5 . 2 0 5 ( d ) ,  above ,  
which p r o h i b i t s  th e  c o u r t  f r om  c o n s i d e r i n g  a p a r e n t ' s  income ,  s o c i a l  o r  
c u l t u r a l  e n v i r o n m en t .  Those p r o h i b i t i o n s  s h o u ld  a p p ly  h e r e  because  the 
d e t e rm i n a t i o n  o f  s h a r e d  c u s t o d y  i s  a d e t e rm i n a t i o n  o f  c u s t o d y  and t h e r e ­
f o r e  the  same c r i t e r i a  s h o u ld  a p p l y .

V I I .  *}4 o f  -he b i l l  (page 5 ,  AS 2 5 . 2 0 . 1 5 0 )  a l l o w s  th e  c o u r t  t o  a v a r d
cu s t o d y  t o  a n o n p a r e n t  i f  i t  " f i n d s  t h a t  an award o f  c u s t o d y  t o  a p a r e n t
wou ld  be d e t r im e n t a l  t o  th e  b e s t  i n t e r e s t s  o f  t h e  c h i l d . "  T h i s  c r i t e r i o n
does  n o t  g i v e  s u f f i c i e n t  im p o r t  t o  th e  p a r e n t - c h i l d  r e l a t i o n s h i p ,  which
has C o n s t i t u t i o n a l  p r o t e c t i o n .  S ee ,  f o r  e x am p le ,  Meyer v .  Nebr tsk . i ,
262 US 390 ( 1 9 2 3 ) ;  P i e r c e  v .  S o c i e t y  o f  S i s t e r s , 268 US 510 ( 1 9 2 5 ) ;
Sk i n n e r  v .  O k lahoma , 316 US 535 ( 1 9 4 2 ) ;  May v .  A n d e r s o n , 345 US 528 ( 1 9 5 3 ) ;
S t a n l e y  v .  I l l i n o i s , 405 US 645  ( 1 9 7 2 ) ;  W is c o n s in  v .  Y o d e r , 406 US 205
( 1 9 7 2 ) ;  Q u l l l o l n  v .  W a l c o t t , 434 US 246 ( 1 9 5 8 ) .  Tho A la s k a  Supreme
Cou r t  has s a i d :

"We ag re e  t h a t  th e  r i g h t  o f  p a r o n t s  t o  t h e  c a r e ,  
c u s t o d y  and c o n t r o l  o f  t h e i r  c h i l d r e n  i s  an im po r ­
t a n t  and s u b s t a n t i a l  r i g h t  p r o t e c t e d  by ,  a l t h o u g h  
n o t  s p e c i f i c a l l y  enumera ted  i n ,  b o th  the  U n i t e d



S t a t e s  and A la s k a  C o n s t i t u t i o n s . "  M a t t e r  o f  S . D . , J r . ,
549 P2d 1 1 9 0 ,  1200  (A l a s k a ,  1 9 7 6 ) .
The A l a s k a  Supreme C o u r t ,  i n  T u rn e r  v .  P a rm i c k , 540 P2d 1051  ( 1 9 7 5 ) ,  

s p e c i f i c a l l y  f o u n d ,  c o n t r a r y  t o  Mr. L y n ch ' s  t e s t im o n y ,  t h a t  " d e t r im e n t a l  
t o  tn e  b e s t  i n t e r e s t "  i s  th e  wrong t e s t  t o  a p p l y .  I n  f a c t ,  th e  Supreme 
C o u r t  r e v e r s e d  th e  o r d e r  o f  t h e  S u p e r i o r  C o u r t  b ecau se  th e  l a t t e r  had 
a p p l i e d  th e  " b e s t  i n t e r e s t "  t e s t .  The c o u r t  f o und  t h a t  c u s t o d y  i n  
the  p a r e n t  i s  c l e a r l y  " p r e f e r a b l e  and o n l y  t o  be r e f u s e d  where c l e a r l y  
d e t r im e n t a l  t o  th e  c h i l d . "  540 P2d a t  1 0 5 5 .  The C o u r t  h e l d  t h a t  " I f  
' b e s t  i n t e r e s t '  o f  th e  c h i l d  i s  th e  o n l y  c r i t e r i o n ,  th en  a ju d ge  may 
t a k e  c h i l d r e n  f rom  t h e i r  p a r e n t s  b ecause  th e  ju d ge  p e r s o n a l l y  d i s a g r e e s  
w i th  th e  p a r e n t s '  l i m i t e d  m ean s . "  540 P2d a t  1 0 5 4 .  T h e r e f o r e ,  "U n l e s s  
th e  s u p e r i o r  c o u r t  d e t e rm in e s  t h a t  a p a r e n t  i s  u n f i t ,  has abandoned 
th e  c h i l d ,  o r  t h a t  th e  w e l f a r e  o f  t h e  c h i l d  r e q u i r e s  t h a t  a n o n - p a r e n t  
r e c e i v e  c u s t o d y ,  t h e  p a r e n t  must be awarded c u s t o d y . "  540 P2d a t  1 0 5 5 .

I t  i s  d i f f i c u l t  t o  d i s t i n g u i s h  between th e  t e s t  " b e s t  i n t e r e s t "  
and " d e t r im e n t a l  t o  th e  w e l f a r e . "  The A la s k a  Supreme C o u r t  e x p l a i n e d  
in  Vea2 ey v .  V e a z e y , 560 P2d 3 0 2 ,  286 ( 1 9 7 7 ) ,  t h a t  "Between p a r e n t s ,  
c u s t o d y  i a  t o  be awarded a c c o r d i n g  t o  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d .  . . 
Between p a r e n t  and a n o n - p a r e n t ,  th e  p a r e n t  i a  t o  be p r :  e r r e d  u n l e s s  
p l a c i n g  c u s t o d y  w i t h  him o r  h e r  wou ld  be d e t r im e n t a l  t o  th e  c h i l d . "
Under t h e  " C h i l d  i n  Je ed  o f  A id "  s t a t u t e s ,  th e  S t a t e  has a s e t  o f  c e r t a i n  
minimum s t a n d a r d s  f o r  p a t e n t i n g  and when p a r e n t s  f a l l  b e low  t h a t  s t a n ­
d a r d ,  t h e  S t a t e  can s t e p  i n  and make th e  c h i l d  a ward o f  t h e  c o u r t .
Tha t  i s ,  th e  S t a t e  must show t h a t  th e  p a r e n t a l  c a r e  i s  d e t r im e n t a l  t o  the  
w e l f a r e  o f  t h e  c h i l d  o r  t h e  p a r e n t s  a r e  u n f i t .  The " d e t r im e n t a l  t o  th e  
b e s t  i n t e r e s t s "  c r i t e r i o n  can be above  t h a t  s t a n d a r d  and i n t e r j e c t s  i 
c om p a r a t i v e  s t a n d a r d .  T h a t  i s ,  who can p r o v i d e  th e  most f o r  th e  c h i l d .
The " b e s t  i n t e r o a t  t e s t  d oe s  n o t  r e q u i r e  a d e t e rm i n a t i o n  t h a t  th e  p a r e n t



c r e a t e s  harm o r  a d ang e r  t o  t h e  c h i l d ' s  w e l f a r e .  T h e r e f o r e ,  i t  i s  an 
im p ro p e r  t e s t  t o  u se  t o  d e t e rm in e  c u s t o d y  as between a p a r e n t  and a 
n o n - p a r e n t .  As i n  T u rn e r  v .  P a n n i c k , s u p r a , th e  t e s t  s h o u ld  be " d e t r i ­
m en ta l  t o  t h e  w e l f a r e  o f  th e  c h i l d ,  abandonment o f  th e  c h i l d ,  o r  
p a r e n t a l  u n f i t n e s s . "

Thank you  f o r  c o n s i d e r i n g  my s t a t em e n t s .

L in d a  M. Wingenbach 
A t t o r n e y - a t - L a w
ALASKA LEGAL SERVICES CORPORATION



Ba r r ow ,  A l a s k a  99723 
T e l :  8 5 2 - 2 3 1 1

TESTIMONY BEFORE THE HOUSE CF REPRESENTATIVES’
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES

HOUSE B ILL  NO. 21 
November 2 9 , 1 9 8 1

My name i s  John  M. Ho lmes .  I  am emp loyed as  a s t a f f  a t t o r n e y  w i t h  
t h e  A la s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  a t  B a r r ow ,  A l a s k a .  I  worked i n  
t h e  F a i r b a n k s  ALSC o f f i c e  f r om  December ,  1977  u n t i l  A ugu s t ,  1 9 7 8 ,  and 
have worked in  t h e  B a r row  ALSC o f f i c e  s i n c e  Augus t ,  1 9 7 3 .  A s i g n i f i c a n t  
number o f  my c a s e s  i n v o l v e  i s s u e s  o f  d i v o r c e  and c h i l d  c u s t o d y .

I  am conce rn ed  ab ou t  two a s p e c t s  o f  t h e  b i l l  wh ich may n o t  be 
r e c e i v i n g  t h e  f o c u s  which t h e y  d e s e r v e .  T h i s  t e s t im o n y  w i l l  be l i m i t e d  
t o  t h e  f o l l o w i n g  two i s s u e s :  1 )  The e r o s i o n  o f  t h e  p a r e n t ' s  r i g h t  t o
c u s t o d y ,  a s  a g a i n s t  a n o n - p a r e n t  [AS 2 5 . 2 0 . 1 3 0 , 1 5 0 ]  and 2 )  The f a c t o r s  
enumera ted  in  t h e  p r o p o s e d  b e s t  i n t e r e s t s  t e s t  [AS 9 . 5 5 . 2 0 5 ( c ) ;  2 5 . 2 0 . 1 2 0 ]

I .  THE EROSION OF THE PARENT'S RIGHT TO CUSTODY, AS AGAINST A 
NON-PARENT [ 2 5 . 2 0 . 1 3 0 , 1 5 0 ]

T h i s  b i l l  wou ld g i v e  n o n - p a r e n t s  n e a r l y  e q u a l  p r i o r i t y  w i t h  p a r e n t s  
in  compe t ing  f o r  c u s t o d y  o f  t h e  c h i l d .  I t  t h e r e b y  e r o d e s  t )  c o n s t i t u t i o n a l  
r i g h t  o f  t h e  p a r e n t  t o  t h e  c a r e ,  c u s t o d y ,  and c o n t r o l  o f  t h e  c n i l d .  I t  
a l s o  d i r e c t l y  c o n t r a d i c t s  t h e  A la s k a  Supreme C o u r t ' s  s t a t em en t  i n  T u rn e r  
v .  P a n n i c k , A l a s k a ,  540  P . 2d 1051 \ 1 9 7 5 ) ,  t h a t  a n o n - p a r e n t  c anno t  be 
awarded c u s t o d y  a b s e n t  a f i n d i n g  o f  u n f i t n e s s  o r  abandonment on t h e  p a r t  
o f  t h e  p a r e n t ,  o r  t h a t  t h e  w e l f a r e  o f  t h e  c h i l d  r e q u i r e s  i t . The C ou r t  
c l e a r l y  r e j e c t e d  t h e  b e s t  i n t e r e s t s  t e s t ,  which i t  d i s t i n g u i s h e d  a s  f o l l o w s :

" I n  o r d e r  t o  s a t i s f y  t h e  " w e l f a r e  o f  t h e  c h i l d "  r e q u i r e ­
men t ,  t h e  n o n - p a r e n t  must show t h a t  i t  c l e a r l y  wou ld be 
d e t r im e n t a l  t o  t h e  c h i l d  t o  p e rm i t  t h e  p a r e n t  t o  have c u s t o d y .
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On th e  o t h e r  hand ,  unde r  t h e  " b e s t  i n t e r e s t s "  t e s t ,  th e  
c o u r t  i s  f r e e  t o  c o n s i d e r  a number o f  f a c t o r s  i n c l u d i n g  
the m o r a l  f i t n e s s  o f  t h e  two p a r t i e s ;  t h e  home e n v i r o n ­
ments o f f e r e d  by t h e  p a r t i e s ;  t h e  em o t i o n a l  t i e s  t o  th e  
c h i l d  by the  p a r t i e s ;  th e  a g e ,  s e x  o r  h e a l t h  o f  t h e  c h i l d ;  
th e  d e s i r a b i l i t y  o f  c o n t i n u i n g  an e x i s t i n g  c h i l d - t h i r d  
p a r t y  r e l a t i o n s h i p ;  and th e  p r e f e r e n c e  o f  t h e  c h i l d . "
(P .  1 0 5 4 ,  3 u p r a )

The " w e l f a r e  o f  th e  c h i l d "  t e s t  i s  t h e r e f o r e  a t o t a l l y  in d ep end en t  
t e s t ,  and one which s e r v e s  t o  p r o t e c t  th e  r i g h t  o f  th e  p a r e n t  t o  c u s t o d y  
o f  t h e  c h i l d .  T h e re  may be i n s t a n c e s  where a p a r e n t  i s  n o t  u n f i t  and 
y e t  i s  a l s o  i n  no p o s i t i o n  t o  e x e r c i s e  c u s t o d y ;  t h i s  c o u l d  happen i f  t h e  
p a r e n t  were  a 3 i n g l e  p a r e n t  who had s e v e r e  m e d i c a l  p r o b l e m s .  Under such 
c i r c u m s t a n c e s  a c o u r t  wou ld  n o t  be i n c l i n e d  t o  a d ju d g e  a l o v i n g  p a r e n t  
' u n f i t ' ;  however i t  m igh t  g r a n t  c u s t o d y  t o  a n o n - p a r e n t  on t h e  g round  
t h a t  t h e  w e l f a r e  o f  th e  c h i l d  r e q u i r e d  i t .  The p a r e n t  wou ld  s t i l l  be 
a b l e  t o  r e t a i n  p r i o r i t y  t o  e x e r c i s e  c u s t o d y  s n o u ld  h i s  o r  h e r  c o n d i t i o n  
im p ro v e .

The p a r e n t ' s  r i g h t  t o  c u s t o d y  can be d e f e a t e d  o n l y  by showing 
u n f i t n e s s ,  abandonment ,  o r  t h a t  t h e  w e l f a r e  o f  t h e  c h i l d  r e q u i r e s  o t h e r  
p l a c em e n t .  O th e rw i s e  i t  i s  u n p e r s u a s i v e  t h a t  t h e  c h i l d  m igh t  e n j o y  
s u p e r i o r  advan tage s  e l s e w h e r e ,  m igh t  be h a p p i e r  e l s e w h e r e ,  o r  m igh t  p r e f e r  
t o  l i v e  e l s e w h e r e .

The p rop o s ed  - e f e r e n c e s  On Award s e t  ou t  i n  AS 2 5 . 2 0 . 1 3 0 ( 4 )  
and th e  p r o p o s ed  Award O f Cu s tody  l o  NonPa ren t  s e t  o u t  i n  AS 2 5 . 2 0 . 1 5 0  
a r e  d an g e ro u s  t o  t h e  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  o f  p a r e n t s  t o  
r a i s e  t h e i r  own c h i l d r e n .  The b i l l  wou ld pu t  t h e  p a r e n t  on t h e  d e f e n s i v e
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a g a i n s t  any t h i r d  p a r t y  who c o u l d  d em on s t r a t e  s u p e r i o r  a d v an ta g e s  t o  
t h o s e  t h e  p a r e n t  c o u ld  o f f e r .  I t  wou ld  g r e a t l y  p r e j u d i c e  t h e  r i g h t s  
o f  r u r a l  p a r e n t s ,  whose own v a l u a b l e  l i f e s t y l e  c o u ld  be i g n o r e d  as  a 
t h i r d  p a r t y  p a i n t e d  c o m p e l l i n g  images o f  t h e  a d v an ta g e s  o f  u rb an  l i f e .  
The b i l l  p r e s e n t l y  v i o l a t e s  i t s  own I n t e n t  s e c t i o n ,  S 1 /  wh ich p rom o te s  
t h e  h i s t o r i c  and c o n t i n u i n g  p u b l i c  i n t e r e s t  i n  t h e  p r e s e r v a t i o n  o f  t h e  
n u c l e a r  f a m i l y .

I I .  THE FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST 
(AS 9 .  5 5 . 2 0 5  (c )  ? 2 5 . 2 0 . 1 2 0 ]

S e v e r a l  o f  t h e  f a c t o r s  l i s t e d  i n  9 . 5 5 . 2 0 5 ( c )  and 2 5 . 2 0 . 1 2 0  c o u ld  
be p r e j u d i c i a l  t o  t h e  r i g h t s  o f  r u r a l  p a r e n t s .  Bo th  l i s t  " t h e  d e s i r ­
a b i l i t y  o f  o f f e r i n g  t h e  c h i l d  a v a r i e t y  o f  l i f e  e x p e r i e n c e s " .  AS 
2 5 . 2 0 . 1 2 0  a l s o  l i s t s  " t h e  a d v an ta g e s  o f  m a i n t a i n i n g  t h e  c h i l d  i n  t h e  
same community a s  compared w i t h  th e  p o t e n t i a l  a d v an ta g e s  o f  a new 
c om m un i ty " .

These f a c t o r s  c o u ld  be e a s i l y  m i s a p p l i e d ,  on t h e  a s sum p t io n  t h a t  
an u rb an  l i f e s t y l e  wou ld  be more ' v a r i e d '  and o f f e r  more ' a d v a n t a g e s ' .  
I n  t h e  m id s t  o f  a c u s t o d y  c a s e ,  an u rb an  p a r e n t  wou ld  p o i n t  t o  th e  
v a r i e t y  o f  f o rm a l  e d u c a t i o n a l  p o s s i b i l i t i e s  and t o  o t h e r  a c t i v i t i e s  
a v a i l a b l e  in  u rban  a r e a s .  A c o u r t  c o u l d  th en  o v e r l o o k  t h e  c om pa ra b le
a d v an tag e s  o f  r u r a l  l i f e .%

AS 9 . 5 5 . 2 0 5 ( c ) ( 6 )  and AS 2 5 . 2 0 .  1 2 0 ( 4 ) ( 5 )  s h o u ld  be d e l e t e d  f rom  
th e  b i l l .  S ubpa rag raph  ( 6 )  d im i n i s h e s  t h e  p r o t e c t i o n  g i v e n  t o  r u r a l  
p a r e n t s  i n  AS 9 . 5 5 . 2 0 5 ( d ) .



HR Commit tee On
H e a l t h ,  E d u c a t i o n  and S o c i a l  S e r v i c e s  
House B i l l  No. 210
T e s t im on y  o f  John  M. Ho lmes ,  B a r row  
November 2 9 ,  1 9 81  
Page F ou r

I n  summary, i t  i s  my r e a u e s t  t h a t  t h e  b i l l  be r e d r a f t e d  so 
a s  t o  p r o t e c t  t h e  c o n s t i t u t i o n a l  r i g h t  o f  p a r e n t s  t o  t h e  c a r e ,  
c u s t o d y ,  and c o n t r o l  o f  t h e i r  c h i l d r e n .  The A la s k a  Supreme C ou r t  
p r o v i d e s  g u id a n c e  i n  T u r n e r  v .  P a n n i c k , A l a s k a ,  540 P2d 1 0 5 1  ( 1 9 7 5 ) .  
F a c t o r s  r e l a t i n g  t o  c u s t o d y  d e t e rm i n a t i o n s  between p a r e n t s  s h ou ld  
n o t  be d r a f t e d  so  a s  t o  f a v o r  u rb an  p la c em en t s  o v e r  r u r a l  p l a c em en t s .

Thank you f o r  y o u r  c o n s i d e r a t i o n  o f  t h e s e  comments . P l e a s e  
c o n t a c t  me a t  any t im e  i f  you have any q u e s t i o n s  r e g a r d i n g  t h i s  
t e s t im o n y .

S i n c e r e l y  Y o u r s ,

* •« *
John M. Ho lmes ,
A t t o r n e y  a t  Law

P .O .  Box 309 
B a r r ow ,  A la s k a  99723  
T e l :  £ 5 2 - 2 3 1 1
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CONCEPTS WORTHY OF STUDY, EMULATION

LEGISLATIVE
INTENT

EQUALITY

ENCOURAGE
OUTSIDE
C O URT

B E S T
IN T E R E S T S

NO NOS

A l a s k a  House B i l l  No 2 1 0 ,  i n t r o d u c e d  by R e p r e s e n t a t i v e  B r i a n  
R og e r s  o f  F a i r b a n k s  and R e p r e s e n t a t i v e  T e r r y  G a r d i n e r ,  f o rm e r  
House S p e a k e r  o f  K e t c h i k a n  i s  b a s e d  p r i m a r i l y  on t h e  i n i t i a l  
C a l i f o r n i a  e x am p le  b u t  im p r o v e s  w i t h  many w o r t h y  p r i o r i t i e s  
and c o n c e p t s .

% •
*

(A f o l l o w e r  o f  o u r  e f f o r t s  w r i t e s ,  " I f  i t  p a s s e s  th en  A l a s k a  c an  " 
t a k e  i t s  p l a c e  a l o n g  s .de t h o s e  o t h e r  s t a t e s  who a r e  a c t u a l l y  
g i v i n g  some c o n s i d e r a t i o n  t o  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d r e n .
I n  a b b r e v i a t e d  fo^m , f o l l o w i n g  a r e  t h e  m a j o r  p r o v i s i o n s ,  wh ich  have  
y e t  t o  be  e v a l u a t e d  b y  t h e  A l a s k a  l e g i s l a t u r e .

" . . . i t  i s  g e n e r a l l y  d e s i r a b l e  t o  a s s u r e  a m in o r  c h i l d  f r e q u e n t  
and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  a f t e r  t h e  p a r e n t s  
h av e  s e p a r a t e d . . . "

" . . . i t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  b o t h  p a r e n t s  h ave  
t h e  o p p o r t u n i t y  t o  g u i d e  and n u r t u r e  t h e i r  c h i l d  and t o  meet 
t h o  n e e d s  o f  t h e  c h i l d  on  an e q u a l  f o o t i n g  b ey ond  t h e  c o n s i d e r ­
a t i o n  o f  s u p p o r t  o r  a c t u a l  c u s t o d y . "

" . . . i t  i s  i n  t h e  b e s t  i n t e r e s t s  6 f  a c h i l d  t o  e n c o u r a g e  p a r e n t s  
t o  im p lem en t  t h e i r  own c h i l d  c a r e  a g r e em en t s  o u t s i d e  o f  t h o  . 
c o u r t  s e t t i n g . "

"Tn  d e t e r m i n i n g  t h e  b e s t  i n t e r e s t s  o f  t h o  c h i l d  t h e  c o u r t  s h a l l
c o n s i d e r
( 1 )  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  r e l i g i o u s ,  and s o c i a l  

n e e d s  o f  t h e  c h i l d ;
( 2 )  t h o  c a p a b i l i t y  and  d e s i r e s  o f  e a ch  p a r e n t  t o  meet t h e s e  

n e e d s ;
( 3 )  t h e  c h i l d ' 3  p r e f e i c n c c  i f . . . . o f  s u f f i c i e n t  a g e . . .
( 4 )  t h e  l o v e  and a f f e c t i o n  e x i s t i n g  be tween  t h e  c h i l d  and 

e a c h  p a r e n t ;
( 5 )  t h e  l e n g t h  o f  t im e  t h o  c h i l d  h a s  l i v e d  i n  a s t a b l e . . .

 ̂ e n v i r o n m e n t . . .
( 6 )  t h e  d e s i r a b i l i t y  o f  c f f e r i n g  t h e  c h i l d  a v a r i e t y  o f  l i f e  

’ e x p e r i e n c e s ;
( 7 )  t h e  d e s i r e  and a b i l i t y  o f  e a ch  p a r e n t  t o  a 1 l o w . . . r o l a t i o n s h i ;

. • . . ( w i t h )  o t h o r  p a i o n t . "
" . . . t h e  c o u r t  may n o t  c o n s i J c r  t h e  c o n d u c t ,  m a r i t a l  s t a t u s ,  

In c om e ,  s o c i a l  o r  c u l t u r a l  e n v i r o n m e n t ,  o r  l i f e  s t y l e  o f  e i t h e r  
p a r e n t  u n l e s s . . . m a y  c a u s e . . . i r j u r y . . . "



NEITHER
PARENT
ENTITLED

Page -
" N e i t h e r  p a r e n t ,  r e g a r d l e s s  o f  t h e  q u e s t i o n  o f  t h e  c h i l d ' s
l e g i t i m a c y ,  i s  e n t i t  ed  t o  p r e f e r e n c e  i n  t h e  aw a rd in g  o f  c u s t o d j

PRESUMPTION • 
'SHARED'
I S  BEST

" . . . t h e r e  i s  a r e b u t t a b l e  p r e s u m p t i o n  t h a t  s h a r e d  c u s t o d y  i s  i n  
t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d . "

MEDIATION • "The c o u r t . . . m a y  r e q u e s t  t h e  p a r t i e s  t o  p a r t i c i p a t e  i n  p r e - t r i a l  
m e d i a t i o n . . . "

E ITHER
APPL IES

COURT
AGREEMENT

" (a )  The c o u r t  may awa rd  s h a r e d  c u s t o d y
( 1 )  on  a p p l i c a t i o n  o f  o n e  o r  b o t h  p a r e n t s ;
( 2 )  whep t h e  p a r e n t s  h a v e  a g r e e d  t o  an awa rd  o f  s h a r e  J. c »

c u s t o d y ;  and  . - .»
( 3 )  on  an a g r e em e n t  f o r  s h a r e d  c u s t o d y  i n  op en  c o u r t . "  *

REASONS I F  
DECLINED

" I f  t h e  c o u r t  d e c l i n o s . . . s h a r e d  c u s t o d y ,  t h e  c o u r t  s h a l l  e n t e r  
. . ; i t s  r e a s o n s . . . "

MODIFICATIONS "An a w a r d . . .m a y  be m o d i f i e d  t o . . . s h a r e d  c u s t o d y . . . "
REQUIRE
SHARING
PROPOSAL

"The c o u r t  may r e q u i r e  t h e  p a r e n t s  t o  s u b m i t . . . a  p r o p o s a l  f o r  
. . . s h a r e d  c u s t o d y . "

REASONS " I f  a p a r e n t  o p p o s e s  t h e  m o d i f i c a t i o n  or- t e r m i n a t i o n  o f  t h e  
awa rd  o f  c u s t o d y ,  t h e  c o u r t  s h a l l  e n t e r . . . . i t s  r e a s o n s . . . "

CHILD
PREFERENCE

"C o u r t  s h a l l  g i v e  due w r i g h t  t o  t h e  p r e f e r e n c e  o f  t h e  c h i l d . "

COURT
CONSIDER

" . . . t h e  c o u r t  s h a l l  c o n s i d e r
( 1 )  th *  n e e d s  o f  t h o  c h i l d
( 2 )  . . . s t a b i l i t y  o f  t h o  homo e n v i r o n m e n t . . . "
( 3 )  . . . q u a l i t y  and  t h e  c o n t i n u i t y  o f . . . e d u c a t i o n . . . "
( 4 )  . . . a d v a n t a g e s  o f  m a i n t a i n i n g  t h e  c h i l d  i i j  t h e  same 

commun i ty  a s  c om pa red  w i t h . . . . a  new c om m un i t y ; "
( 5 ) . . . . a d v a n t a g e s  o f . . . a  v a r i e d  l i f e  e x p e r i e n c e . . . "
( 6 )  . . . o p t i m a l  t im e  f o r  c h i  I d . . . w i t h  each  p a r e n t  c o n s i d e r i n g

(A) . . . t i m e  s p e n t
(B )  . . . p r o x i m i t y  o f  e a c h  p a r e n t . . .
(C )  . . . f e a s i b i l i t y  o f  t r a v e l . . .  ,
(D )  . . . n e e d s  u n i q u e  t o  t h e  c h i  I d . . . b e t t e r  met by  one  p a r e n t
(E )  . . . p a r e n t . . .  more  l i k e l y  t o  e n c o u r a g e . . . c o n t a c t . . .

( 7 )  . . .  f i n d i n g s . . . o f  a . . . m e d i a t o r . . . "
PR IOR ITY
PREFERENCE

'C u s t o d y  s h o u l d  be aw a rded  i n . . . f o l l o w i n g . . . p r e f e r e n c e . . .
( 1 )  t o  b o t h  p a r e n t s . . . s h a r e d . . .
( 2 )  t o . . . p a r e n t . . .m o r e  l i k e l y  t o  a l l o w . . . f r e q u e n t  and c o n t i n u i n g  

c o n t a c t . . . "
' 3 )  t o  n e i t h e r . . . b u t . . . p e r s o n . . . 1 i v i n g  i n . . . s t a b l e  e n v i r o n m e n t ; .  
'.4) t o .  . . p e r s o n  d e t e r m i n o d . .  . a b l e . . . "

TEMPORARY
c u s  r o o :

" . . . t o  g r e a t e s t  d e g r e e  p r a c t i c a l ,  e q u a l  a c c e s s  t o  b o t h  p a r e n t s  
d u r i n g  t h e  t i m e . . . c o u r t  c o n s i d e r s  an award o f  c u s t o d y . . . "



A l a s k a ^ ^ p o s J l  c o n t i n u e d . . .
■ L. .  ,

r.^rorvuo . p a r e n t . . .not. . .granted custody may have access to. ..r e c o r d s ..
ACCESS
DEF IN IT ION ’ . . ' s h a r e d  c u s t o d y '  means an awa rd  o f  c u s t o d y . . . t o  b o t h  p a r e n t s  

aj.,5 i n c l u d e s .  . . p h y s i c a l  c u s t o d y  w h ich  a s s u r . e s .  . . c o n t a c t  w i t h  
eaci . p a r e n t . "

? •S p e c i a l  n o t e .  A.’ a s k a  p r o p o s a l  d o e s  n o t  i n t e r  j e c t  t h e  m i s c h i e v o u s
s u b t e r f u g e  o f  m e r e l y  j o i n t  l e g a l  c u s t o d y ,  a s  c mpared w i t h  • 
t h e  g e n u i n e  s h a r i n g  o f  j o i n t  p h y s i c a l  c u s t o d y .

T h e .A l a s k a  p r o p o s a l  i s  g o o d ,  BUT;
• C.

/  The A l a s k a  p r o p o s a l  f a i l s  t o  im p l y  t h a t  t h e  c o u r t  c o u l d  d e c r e e  
/  s h a r e d  c u s t o d y  and  t h e r e u p o n  t h e  p a r e n t s  mus t  c r e a t e  a p l a n  
I f o r  s h a r i n g .

The " S e v e n  i t e m s  t h e  c o u r t  s h a l l  c o n s i d e r "  may be i l l  a d v i s e d  
w i t h i n  a s t a t u t e .  Why? :

We a r e  g e n e r a l l y  h e s i t a n t  a b o u t  t h e  qu e s t i o n a b l e
\ t\\  1 i  f y  1 ^  -----

q u a 1 i  f i c a t i o n s  t o
n n i j t - i t n ^ n n a l i l y  n t  i  m n c . . « h a < -  i m p l y "

j u s t i f y  j o i n t  c u s t o d y .
W h i l e  w o r t h y  o f  c o n s i d e r a t i o n  w i t h  a m e d i a t o r  and by 

e a c h  p a r e n t ,  a s  an i n t e g r a l  p a r t  o f  t h e  law  
c o n s i d e r a t i o n s  dt > l i n g  w i t h  "home e n v i r o n m e n t , "  
" c o m m u n i t y , "  " p r o x i m i t y , "  " t r a v e l , "  e t c ,  may be 
u n c o n s t i t u t i o n a l  i n t r u s i o n s  by t h e  c o u r t  i n t o  
i s s u e s  b e s t  l e f t  t o  t h e  p a r e n t s . . . e s p e c i a l l y  s i n c e  
t h e  law  h a s  no r i g h t  t o  impose  su ch  q u a l i f i c a t i o n s  
upon  c o n v e n t i o n a l l y  m a r r i e d  p a r c n t s a 3  a q u a l i f i c a t i o n  
f o r  b ec om ing  and  c o n t i n u i n g  as  a p a r e n t .

Im p o r t a n t :  A l s o ,  t h i s  i n c l u s i o n  s e t s  t h e  s t a g e ,  w i t h  i t e m i z a t i o n ,  
o f  i s s u e s  w h e r e i n  an u n c c o p e r a t i v c  p a r e n t  c o u l d  t h w a r t  
and t h e r e b y  d e f e a t  j o i n t  c u s t o d y  f o r  t h e  c h i l d  and  f o r  
t h e  o t h e r w i s e  c o o p e r a t i v e  a l t e  n a t o  p a r e n t  by mov ing  away , 
a c c u s i n g  t h e  o t h e r ' s  e n v i r o n m e n t ,  o b j e c t i n g  t o  t r a v e l ,  e t c .

THE
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V. A ccrue 
OI C oUon»Q  V J0?4

luma* A Co**
C w otf*

*  ' J  p c i'

n t i: j .  r4 ,”T*.ra>w>.i)ut



THE 
JO IN T

C U ST O D Y
ASSOCIATION

10606 Wilkins Avenue
Los Angeles. Coi'' -nio 90024
(213)475-5352
James A Cook
President

A NancnoM A uooaA cn c o n c o rv a  wrtn
*v» p H  cutiOOv o f CMnaen end i» o l(1 iou« i Of o -voc«
nclxVig tetwycn. cfor'naAan OuemnaAon
ono lego ora  axntei-og pocAca*

RE: A laska  House B i l l  210

I  urge your  approva l  o f  House B i l l  210 which d ea l s  w i t h  j o i n t  custody access 
t o  bo th  parents  by the c h i l d r e n  o f  d i v o r c e .  Minor  amendments are proposed in  my 
conc lud ing  two paragraphs, but  the overwhelming tenor  o f  H 210 i s  one o f  the f i n e s t ,  
most s e n s i t i v e  and most humane o f  a l l  s im i l a r  j o i n t  cus tody  l e g i s l a t i v e  proposals  
now be ing  s tu d ied  in  the v a r iou s  s t a t e  l e g i s l a t u r e s .

Enclosed is  a s e l e c t i o n  o f  a p p l i c a b l e  i tems which I  b e l i e v e  w i l l  not on ly  
a i d  your l e g i s l a t i v e  e v a lu a t i o n  o f  the t o p i c  but  may a l s o  be i n c r e a s i n g l y  v a lu a b le  
i n  your c on ve rsa t ions  w i t h  c o n s t i t u e n t s  about j o i n t  cus tody .  I f  your c o n s t i t u e n t s  
r a i s e  qu es t ion s ,  f e e l  f r e e  to  d u p l i c a t e  and convey the enc losures  to  them.

Among the  m a t e r i a l s ,  on the t h i r d  page o f  the paper marked " A l a s k a " ,  I  
q u es t ion  the e x t e n s i v e  l i s t  o f  p r e r e q u i s i t e s  which a cour t  might I n t e r p r e t  as 
need ing  to  be i d e a l  b e fo re  j o i n t  cus tody  w i l l  be decreed and as a " r ed  f l a g "  f o r  
an opponent -paren t  t o  assure t l . i t  some o f  these  Issues are not  s a t i s f a c t o r i l y  
r e c t i f i e d .  A l though  I th ink  each p r e r e q u i s i t e  is an e x c e l l e n t  measure f o r  
counse lors  and paren ts  to  c ons id e r ,  as a s t a t u t e  and a l e g a l  g u i d e l i n e  I  surmise 
they  might be decreed u n c o n s t i t u t i o n a l .

L a s t l y ,  l e t  me mention an Item we are a l l  hav ing  ' second  thou gh ts '  about .  
T h a t ' s  the o ld  benchmark tha t  h a s n ' t  been thorough ly  ques t ionqd  o f  g l / i n g  so much 
we igh t  to  the p re fe rence  o f  the c h i l d .  Though t fu l  and observan t  p s y c h i a t r i c a l l y -  
t r a in ed  p r o f e s s i o n a l s  are coming t o  the c onc lu s ion  t h i s  g i v e s  too much Impression 
o f  power t o  inexper ienced  and immature c h i l d r e n ,  g i v e s  r i s e  to  p o t e n t i a l  f u tu re  
g u i l t  f o r  hav ing  d ec ided  fo r  or aga ins t  a p a r t i c u l a r  " a r e n t ,  nnd c o n t r i b u t e s  to  
parents  ' c a t e r i n g '  t o  a c h i l d  in lopes o f  c u r r y in g  thcL c h i l d ’ s p a r t i c u l a r  approva l  
o f  one o f  them e x c l u s i v e l y .  Hence, I  urge you s o f t - p e d a l ,  or  downgrade tha t  
p a r t i c u l a r  p roposa l .

Regards,

James A. Cook
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" ( J o i n t  c u s t o d y  i s )  d e f i n i t e l y  t h e  c u s t o d y  a r r a n g e m e n t  
o f  t h e  f u t u r e .
The p r a c t i c e  o f  n e a r l y  a lw a y s  aw a rd in g  c u s t o d y  o f  c h i l d r e n  
t o  t h e  m o t h e r  r e f l e c t s  n e g a t i v e l y  on  women who a r e n ' t  
aw a rd ed  c u s t o d y ;  t h e  p u b l i c  a u t o m a t i c a l l y  t h i n k s  t h e y  
a r e  u n f i t  t o  c a r e  f o r  t h e  c h i l d r e n . "

August 2 8 ,  1 9 8 0
Ms K a r e n  DeCrow
P a s t  P r e s i d e n t ,  N .O .W . , 1 9 7 4 - 7 7
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Dea r  V i e w e r :
Thank you  v e r y  much f o r  y o u r  i n t e r e s t  i n  o u r  DIRECTIONS 
p ro g ram .  Commun ica t ion*  such  as y o u r s  a r e  v e r y  im p o r t a n t  
g u i d e s  t o  us i n  p rog ramming p l a n s  f o r  t h e  f u t u r e .

We hope you  w i l l  k eep  w a t c h in g  DIRECTIONS, and t h a t  you 
w i l l  c o n t i n u e  t o  t e nd  us y o u r  r e a c t i o n s .

S i n c e r e l y  y o u r s ,

S i d  D a r i o n
Manager o f  C u l t u r a l  A f f a i r s

S D ; a l
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T H E  W I S D O M  O F  S O L O M O N :  T H E  C H I L D R E N  O F  D I V O R C E

H E R B E R T  K A P L O W t

La s t  year, the n u m b e r  of d i v o r c e s  in this c o u n t r y  r o s e  to m o r e  t h a n  
a m i l l i o n .  T h e r e  w e r e  a b o u t  1 , 3 0 0 , 0 0 0  y o u n g  c h i l d r e n  involved. 
C o i n c i d e n t a l l y ,  w i t h  this i n c r e a s i n g  p h e n o m e n o n  h a s  b e e n  a g r o w i n g  
i n t e r e s t  in a l t e r n a t i v e  w a v s  of d jjyprrpH paronrc; w i t h  t h e i r
c h i l d r e n . ^ P e r h a p s ,  the m a j o r  c n a n g e  under c o n s i d e r a t i o n  is c a l l e d  

^ j o i n t  C U 8  toe*yj> w h e r e  the p n r P P >'c nf rhp r h i l d r e n . It
Is ar. a p p r o a c h  of c o n s i d e r a b l e  c o n t r o v e r s y ,  t o u c h i n g  f u n d a m e n t a l ,  
legal and p s y c h o l o g i c a l  issues, and it r e a c h e s  finally, the b a sic 
q u e s t i o n  of w h a t ' s  b e s t  for t h o s e  c h i l d r e n  c a u g h t  b e t w e e n  d-Lvnrr.eH 
parentis. It is a m a t t e r ,  again, o f  the ^ s d o m  o f S f l l a a p n ,  these 
c h i l d r e n  o f  d i v o r c e .  ^  J

G o o d  day, I'm H e r b e r t  K a p l o w  in S a n  F r a n c i s c o .  A l m o s t  two years a g o. 
Cal i f o r n l a . w i t h  o n e  of the h i g h e s t  r a t e s  in the c o u n t r y ,  Liissed a 

prAvtirl inp fur W e  m e a n  to see t o d a y  h o w  t K a t 1 s
w o r k e d  o u t  h e r e . ^ M j r ^ & u e s t V yire/the H o n o r a b l e  D o n a l d  K i n g, the 
d o m e s tic r e l a t i ons JuZfgerryT t h e ^ S a n  F r a n c i s c o  s u p e r i o r  court^rtfnd ) 

^Ci J’f'W a r e ,  \a w r i t e r  ana broatlcaWv - journal i n l , w h o  has d o n e  ^YtdtraTve 
r e s e a r c h  o n  c h i l d r e n  a n d  d i v o r c e ,  and she h e r s e l f  is a j o i n t  c u s t o d y  
m o t h e r .  T h e  term, j o i n t  c u s t o d y ,  is p a r a l l e l e d  by the term, sole 
c u s t o d y ,  nnd w h a t ' s  the d i f f e r e n c e ,  Mrs. W a r e ?

CI J I  W A R E :

W e l l ,  that is a good q u e s t i o n ,  I think b e c a u s e  J o i n t  c u s t o d y  m e a n s  
so m a n y  t h i n g s  to to v a r i o u s  people. Its r e a l l y  o n e  of  t h o s e  c o d e  
w o r d s .  Y o u  s a y  joint c u s t o d y  and the p e o p l e  in f avor of it, say, 
y e a h  right. A n d  you say j o i n t  c u s t o d y ,  and the p e o p l e  w h o  o p p o s e  
arc t o t a l l y  o p p o s e d .  A n d  d e f i n i t i o n s  I think are i m p o r t a n t .  J u d g e  
K i n g ,  we  h a v e  to r e a l l y  see if he agrees, wh a t  J o i n t  c u s t o d y  m e a n s  
to m e  is an a r r a n g e m e n t  that sa y s  p a r e n t s  are f orever, p a r e n t s  
c o n t i n u e  to be p a r e n t s  e v e n  t h o u g h  t h e y ' r e  no lon g e r  s p o u s e s ,  and 
the t i m e - s h a r i n g  f o r m u l a  a b o u t  who, how t h e y ' r e  g o i n g  to t a k e  c a r e  
of t h e s e  c h i l d r e n ,  is fr a m e d  a r o u n d  the n e e d s  of the c h i l d r e n .  Now,
I s u p p o s e  l e g a l l y  y o u  c a n  s p l i t  it finer than that, but to me, t h a t ' s  
the c o n c e p t  of Joint c u s t o d y ,  and m a y b e  w e  sh o u l d  get a legal 

d e f i n i t i o n  from J u d g e  King.

JUDGE DONALD K ING :
W e l l ,  1 think o n e  of the d e f i c i e n c i e s  in C a l i f o r n i a  law is that t h e r e  
is n o  s p e c i f i c  d e f i n i t i o n .  1 b e l i e v e  that c r e a t e s  m o r e  p r o b l e m s  
r e a l l y  th a n  if wc had one.

(MORE)



JUDGE DONALD K ING : (CONT)
A l o t  o f  p a r e n t s  t h i n k  i t  means c u t t i n g  t h e  c h i l d  r i g h t  down the 
m id d l e ,  and th e  c h i l d  r i g h t  down to '  t h e  s e c o n d ,  spends h a l f  the t im e  
w i t h  one p a r e n t ,  and h a l t  th e  t im e  w i t h  o t h e r .

'
HERBERT KAPLOW;

| And t h a t ' s  where you need So lomon?

C1J1 WARE:
And t h a t ' s  n o t  j o i n t  c u s t o d y .

JUDGE DONALD K ING :
T h a t ' s  n o t  j o i n t  c u s t o d y .  WhaT. y o u ' r e  r e a l l y ,  t a l k i n g  ab ou t  i s  t h e  
f a c t  t h a t  once  th e  d i v o r c e  i s  o v e r ,  t h a t  t h e r e  i s  s t i l l  a f a m i l y ,  and 
i t ' s  a f a m i l y  l i v i n g  in  two l o c a t i o n s  i n s t e a d  o f  on e .  The j o i n t  o r  
sh a re d  n a t u r e  o f  i t  i s  t h a t  the  c h i l d ,  o r  c h i l d r e n ,  a r e  r e a l l y  l i v i n g  
w i t h  b o th  p a r e n t s  . . s p e n d i n g  t im e  w i t h  b o t h  p a r e n t s  in  b o t h  p a r e n t s  
homes and t h a t  th e  p a r e n t s  a r e  j o i n i n g  t o g e t h e r  mak ing  the  d e c i s i o n s  
a f f e c t i n g  th e  c h i l d .

HERBERT KAPLOW:
Judge K in g ,  am I r i g h t  in  s a y i n g  we a r e  com ing f r om  an en v i r o nm en t  
where most o f t e n  fh e  c h i l d r e n  were  awarded t o  th e  m o th e r ?

JUDGE DONALD K ING :
A b s o l u t e l y ,  and t h a t  s t i l l  i s  th e  c o s e  t o d a ' .

C1 J I  WARE:
And abou t  92% , I t h i n k ,  o f  a l l  awards  no t  i o nw lde go to__£jic—maLbc r . 
I t ' s  a lm o s t  a u t o m a t i c .

HERBERT KAPLOW:
W e l l ,  l e t  me a sk  y o u ,  why in  C a l i f o r n i a  a r c  you mov ing  toward  a 
d i f f e r e n t  a l t e r n a t i v e ?



JUDGE DONALD KING:

W e l l ,  we have t o  u n d e r s t a n d  t h a t  i n ,m o s t  d i v o r c e s  th e  p a r t i e s  r e a c h  
t h e i r  own a g re em en t s ,  and th e  r e a s o n  why th e  p e r c e n t a g e  i s  s o  h ig h  
i s  t h a t  f o r  many p e o p l e ,  t h e  s o c i e t a l  v iew  s t i l l  i s  t h a t  c u s t o d y  o f  
th e  c h i l d r e n  goes  t o  t h e  m o t h e r ,  and t h a t  th e  f a t h e r  h a s  s om e th in g  
c a l l e d  r i g h t s  o f  v i s i t a t i o n .  I  t h i n k  in  C a l i f o r n i a ,  t h e r e  a r e  more 
and more p a r e n t s  who a r e  r e a l l y  s h a r i n g  c h i l d - r e a r i n g  r e s p o n s i b i l i t i e s  
b e f o r e  t i ’ e m a r r i a g e  b r e a k s  up ,  and want t o  c o n t i n u e  t h a t  e x p e r i e n c e  
e ven  though  t h e y ' r e  no l o n g e r  m a r r i e d  t o  each o t h e r .

C I J I  WARE:
Bu t  I ' l l  t e l l  y o u ,  I ' l l  t e l l  you why I  t h i n k  i t  happened i n  C a l i f o r n i a .  
And b ec au se  I ' v e  been  a j o i n t  c u s t o d y  p a r e n t  f o r  8 y e a r s ,  I ' v e  s o r t  
o f  been  th r o u g h  th e  w a r s  on  t h i s  i s s u e .  You know, p e o p l e  who a r e n ' t  
in  C a l i f o r n i a ,  t h i n k  you  know, w e ' r e  f a l l i n g  o f f  t h e  edge o f  th e  e a r t h .  
Bu t i n  C a l i f o r n i a ,  you h a v e ,  as i t  i s  n a t i o n w id e ,  more and more women 
in  t h e  work f o r c e .  More and m o re ,  as  Judge  K in g  s a y s ,  p e o p l e  who a r e  
s h a r i n g  r e s p o n s i b i l i t i e s ,  s o r t  o f  r a d i c a l  a t t em p t s  a t  b e i n g  p a r e n t s  
t o g e t h e r .  But 1 t h i n k  th e  main r e a s o n  why i t  s t a r t e d  t o  happen i n  
C a l i f o r n i a  i s  t h a t  t h e  o l d  sy s t em  w a s n ' t  w o r k in g  f o r  t h e  c h i l d r e n .  
Becau se  what was h a p p e n in g ,  was a s  th e  d i v o r c e  s t a t i s t i c s  went up ,  
and i t  e s p e c i a l l y  went up i n  C a l i f o r n i a  a f t e r  n o - f a u l t  d i v o r c e ,  you 
were h a v in g  c h i l d r e n  who were  n o t  o n l y  l o s i n g  one p a r e n t ,  u s u a l l y  the  
f a t h e r ,  th ey  we ic  l o s i n g  two p a r e n t s  b ecause  o f  t h e  econom ic  s i t u a t i o n  
t h e i r  p a r e n t s  f a c ed  a f t e r  t h e  d i v o r c e ,  th e  m o th e r ,  in  7 9 1  o f  th e  c a s e s  
a c c o r d i n g  t o  th e  1 9 80  s t a t i s t i c s ,  79V. o f  m o t h e r s ,  d i v o r c e d  m o th e r s  had 
t o  w o r k .  So who was t h e r e  f o r  t h e  c h i l d r e n ?  Nobody ,  b a s i c a l l y  t h e r e ' s  
n o t  c h i l d c a r e  as  a code  in  t h i s  c o u n t y ,  s o  t h e r e f o r e  t h e  p a r e n t s  
t h em s e l v e s  and p a r e n t s  l i k e  me, tw o -w o r k in g  p a r e n t s ,  we had t o  come 
up w i t h  some s i t u a t i o n  t h a t  made s e n s e  t o  o u r  s o n ,  o t h e r w i s e ,  who was 
gonna t a k e  c a r e  o f  h im .

HERBERT KAPLOW:
W e l l ,  why s h o u ld  t h i s  work?

JUDGE DONALD K INCt
I t h i n k  t h e  r e a s o n  i t  s h o u ld  work i s  t h a t  th e  f a c t  t h a t  p e o p l e  a r e  
no l o n g e r  husband and w i f e  doc s  n o t  meon th e y  a r e n ' t  s t i l l  p a r e n t s  
t o  t h i s  c h i l d  o r  t h e s e  c h i l d r e n .  And t h o s e  r e s p o n s i b i l i t i e s  r e a l l y  
have t o  be s e p a r a t e d  o u t .

(MORE)



The m i s t a k e  I  t h i n k  t h a t ' s  been made h i s t o r i c a l l y  i s  t h a t  somehow 
once the  f a m i l y  i s  no l o n g e r  a F a m i l y ,  in  te rms o f  b e i n g  husband and 
w i f e ,  t h e y ' r e  r e a l l y  no l o n g e r  a f a m i l y  a s  f a r  as b o th  b e in g  p a r e n t s  
t o  t h e  c h i l d r e n .  So I  t h i n k  i t  w i l l  work b e t t e r ,  b ec au se  i t  means 
t h a t  b o th  p a r e n t s  s t i l l  r em a in  p a r e n t s  t o  t h e i r  c h i l d r e n  and what we 
f i n d  i s  more and more p a r e n t s  want t h i s .  They d o n ' t  want th e  sy s tem  
where one becomes a v i s i t o r .

HERBERT KAPLOW:
I  t h i n k  we ough t  t o  t r y  t o  c l e a r  o u t  a l i t t l e  b i t  o f  t h e  l e g a l  
u n d e rb ru s h  h e r e .  The S t a t u t e  in  C a l i f o r n i a ,  I  u n d e r s t a n d  a c t u a l l y  
you s o r t  o f  have  t h r e e  compan ion s t a t u t e s  and you check me i f  I 'm  
wrong no d e f a u l t  d i v o r c e ,  wh ich  I  g u e s s  you  passed  h e r e  i n  1 9 7 0 .

JUDGE DONALD K ING : 
T h a t ’ s c o r r e c t .

HERBERT KAPLOW:
And th en  i n  1 9 7 9 ,  you had t h i s  j o i n t  c u s t o d y  s t a t u t e  and th en  a f t e r  
t h a t ,  s om e th in g  c a l l e d  m e d i a t i o n .  I  d o n ' t  wanna g e t  bogged down in  
t h i s ,  Judge  K in g ,  b u t  t h e y ' r e  r e l a t e d  and t h e y ' r e  i m p o r t a n t . . . a nd  in  
30 s e c o n d s . . .

JUDGE DONALD KING: 
Okay

HERBERT KAPLOW:
T e l l  me what th e y  r r e ?

JUDGE DONALD K INC:
W e l l ,  th e  r e a s o n  why th e  n o - d e f a u l t  d i v o r c e  i s  r e l a t e d  t o  t h e  o : h e r  
two i s  b e c au se  i f  you have f a u l t ,  i t ' s  based on t h e i r  b e i n g  an 
in n o c e n t  p a r t y  and a g u i l t y  p a r t y .

HERBERT KAPLOW: 
Uh, huh.

JUDGE DONALD KING:
And t h a t  g e t s  a l l  t i e d  up i n t o  who s h o u ld  have c u s t o d y  o f  t h e  c h i l d  
i f  one p e r s o n  i s  s u p p o s e d l y  g u i l t y  and one  i s  i n n o c e n t .  The j o i n t  
c u s t o d y  s t a t u t e  was im p o r t a n t ;  i t  was r e a l l y  a m o d i f i c a t i o n  o f  o u r  
p r e v i o u s  s t a t u t e  which p r o v i d e d  f o r  s o l e  c u s t o d y .

(MORE)



JUDGE DONALD KING; (CONT)

And i t  was im p o r t a n t  n o t  o n l y  b ecau se  o f  i t s  a s p e c t  o f  s a y i n g  t h a t  
i t  was l e g a l l y  a p p r o p r i a t e  t o  have p a r e n t s  be j o i n t  cus ody p a - e n t s ,  
b u t  a l s o  b ecau se  t h e y  had a v e r y  s t r o n g  d e c l a r a t i o n  t l i t* .  the  p u b l i c  
p o l l ' -' "  i the  s t a t e  o f  C a l i f o r n i a  i s  t h a t  when a r e l a t i o n s h i p  b r e a k s  
up , m e r e  s t i l l  i s  a r i g h t  o f  t h e  c h i l d  t o  f r e q u e n t  and c o n t i n u i n g  
a c c e s s  t o  b o th  p a r e n t s .  The m anda to ry  m e d i a t i o n  s t a t u t e  which j u s t  
became e f f e c t i v e  a t  t h e  b e g in n i n g  o i  t h i s  y e a r ,  i s  r e v o l u t i o n a r y .
I t ' s  th e  f i r s t  i n  th e  c o u n t r y .  I  t h i n k  o t h e r  s t a t e s  w i l l  be a d o p t i n g  
i t  v e r y  r a p i d l y ,  and i t  i s  an a s s i s t  t o  t h o s e  who want j o i n t  c u s t o d y  
as  w e l l  as to  t h o s e  who have  s o l e  c u s t o d y ,  in  h e l p i n g  w i t h  a t r a i n e d  
and e x p e r i e n c e d  f a m i l y  c o u n s e l o r .  H e lp i n g  p a r e n t s  work o u t  t h e i r  
d i s p u t e s  o v e r  c u s t o d y  and v i s i t a t i o n  in  a c o n s t r u c t i v e  way, where 
th e y  a g r e e ,  where t h e y  a r e  th e  o n e s  who make th e  d e c i s i o n  by ag reemen t  
as  opposed  t o  u s i n g  t h e  o l d  a d v e r s a r y  s y s t em ,  where t h e y  g e t  i n t o  
c o u r t ,  and a t t a c k  each  o t h e r ,  and s o l v e  t h e  p r o b lem ,  and t r y  and s o l v e  
t h e  p r o b lem  t h a t  way.

HERBERT KAPLOW:
Now l e t ' s  l o o k  a t  t h e  p r a c t i c a l i t i e s  o f  t h i s .  I  u n d e r s t a n d  you have  
a c o u p l e  o f  d i f f e r e n t  k i n d s  o f  j o i n t  c u s t o d y .  You have  w h a t ' s  c a l l e d  
l e g a l  c u s t o d y ,  and t h e n  you have  p h y s i c a l  c u s t o d y .

C I J I  WARE;
And th en  you have  j o i n t  l e g a l  and p h y s i c a l .  So b a s i c a l l y  t h e r e ' s  
t h r e e  k i n d s  o f  c u s t o d y .

HERBERT KAPLOW:
I  t h i n k  I 'm  gonna be s o r r y  I a s k e d . .

C I J I  WARE:
Tha t  go th rough  the  c o u r t .

HERBERT KAPLOW:
But c e r t a i n l y  l e g a l  c u s t o d y  i s  whe reas  the  law g i v e s  you y o u r  
c e r t a i n  r i g h t s ,  and ,  and the  p h y s i c a l  c u s t o d y  in where th e  c h i l d  
l i v e s  f rom  t ime t o  t ime w i t h  each  p a r e n t ?



CIJI WARE

W e l l ,  t h a t ’ s a c r i t i c a l  t h i n g ,  th ough .  I  mean we c a n ' t  j u s t  g l o s s  
o v e r  i t ,  b e c au se  in  Am e r i c a ,  p o s s e s s i o n  i s  9 / 1 0 ' s  o f  t h e  l aw ,  and 
you can  have j o i n t  l e g a l  c u s t o d y ,  b u t  i f  you d o n ' t  h ave  p a r e n t s  t h a t  
a r e  l e a r n i n g  t o  c o o p e r a t e  as  p a r e n t s ,  which i s  t r i c k y .  I  mean h e r e  
y o u ' r e  s e v e r i n g  a l l  y o u r  o t h e r  r e l a t i o n s h i p s ,  f i n a n c i a l ,  l e g a l  and 
e v e r y t h i n g ,  and y e t ,  y o u ' r e  b e i n g  asked  t o  cement t h i s  one r e l a t i o n s h i p  
as p a r e n t ;  t h a t ' s  t r i c k y .  But j o i n t  c u s t o d y  t o  me means t h a t  you a r e  
g o in g  t o  s h a r e  th e  d e c i s i o n -m a tc in g  on t h i n g s  t h a t  have  t o  be done a b o u t  
the c h i l d r e n ' s  s c h o o l s ,  r e l i g i o u s  t r a i n i n g  and a l l  o f  t h a t .  And a l s o ,  
i f  p o s s i b l e ,  i f  th e  g eog raphy  makes i t  p o s s i b l e ,  you a r e  a l s o ,  g o i n g  
t o  have  t h a t  c h i l d  spend m e a n i n g f u l  t im e .  I t  d o e s n ' t  mean t o  t h e  
m in u t e ,  as Judge  K in g  s a i d ,  b u t  m e a n i n g f u l  t i r e  w i th  b o t h  p a r e n t s .  Now 
a c c o m p l i s h i n g  t h a t  i s  n o t  s o  e a s y  when p e o u l e  a r e  a n g ry  a t  each  o t h e r ,  
in  t h e  r e a l  w o r l d ,  and so  what was c r i t i c a l  in  C a l i f o r n i a ,  which 
p r o b a b l y  w i l l  be a mode l h o p e f u l l y ,  i s  t h a t  i t ' s  s a y i n g  t h a t  th e  
a d v e r s a r y  s i t u a t i o n  i s  maybe n o t  t h e  b e s t  a r e n a  in  which t o  h e l p  p a r e n t s  
come t o  the  f a c t  t h a t  th e y  c o n t i n u e  t o  be p a r e n t s .  So what i s  needed  
i s  a n e u t r a l  t h i r d  p a r t y  t h a t ,  i n  a s e n s e ,  r e p r e s e n t s  t h e  c h i l J  i n  t h e  
f a m i l y ,  h e l p i n g  th e s e  p a r e n t s ,  you know, g e t  th rough  t h a t ,  and g e t t i n g  
down t o  th e  n i t t y  g r i t t y  o f  how do we s h a r e  t h e s e  c h i l d r e n .

JUDGE DONALD KING:
L eg a l  v e r s u s  p h y s i c a l  c u s t o d y  o f  what t h a t  means i t ' s  n o t  s p e l l e d  o u t  
c l e a r l y  in  th e  law .

C I J I  WARE: 
No.

JUDGE DONALD K ING:
T h e r e ' s  no d e f i n i t i o n  a t  th e  p r e s e n t  t im e ,  and I t h i n k ,  f o r  p r a c t i c a l  
p u r p o s e s ,  l e g a l ,  c u s t o d y  r e f e r s  t o  th e  d e c i s i o n -m a k i n g  f a c t o r s  a f f e c t i n g  
th e  c h i l d  b o t h  in  te rms o f  h e a l t h  c a r e ,  e d u c a t i o n ,  r e l i g i o u s  t r a i n i n g ,  
p e r h a p s ,  t h a t  s o r t  o f  t h i n g . . .w h e r e a s ,  p h y s i c a l  c u s t o d y  r e a l l y  means 
more o f  t h e . .

C I J I  WAREt
The t im e - s h a r i n g .



The t im e  a l l o t m e n t  o f  th e  c h i l d  w i t h  each  p a r e n t .
JUDGE DONALD K I N G : t

HERBERT KAPLOW:
But th e  q u e s t i o n  a r i s e s  t h e n ,  a r e  you bumpir.g th e  c h i l d  back and 
f o r t h ?

C I J I  WAKE;
The p in g  pong synd rome ,  you kn ow . .

HERBERT KAPLOW:
I  d i d n ' t  know I  w a « t h a t  c l o s e .

C I J I  MARE:
You w e re .  The p in g  pong synd rome .  I t ' s  i n t e r e s t i n g  now. You have 
t o  u n d e r s t a n d ,  e i g h t  y e a r s  ag o ,  when my f o rm e r  husband and I d ec id ed  
t h a t  we f e l t  t h a t . . .

JUDGE DONALD K ING:
They were r e a l  p i o n e e r s .

C I J I  WARE:
W e l l ,  we d i d n ' t  know what we were d o i n g .  We d i d n ' t  know, number o n e ,  
we were  d o in g  J o i n t  c u s t o d y .  P e o p l e  th ough t  we were c r a z y ,  and th e y  
r a i s e d  t h i s  i s s u e  o v e r  and o v e r .  Y ou r  c h i l d  wot ’ t know who, t o  whom 
he b e l o n g s .  But th e  answer t o  t h a t  r e a l l y  i s  t h o t  th e  ' *h i ld  d o e s n ' t  
b e l o n g ,  the c h i l d  has  r e a l l y ,  what 1 t h i n k  i s  a c i v i l  k i g h t  o f  a c c e s s  
t o  b o th  p a r e n t s .  So t h a t  th e  p in g  pong syndrome i s  a p rob lem  i f  th e  
t im e > s h a r i n g  a r r a n gem en t  i s n ' t  a p p r o p t i a t e  t o  a c h i l d ' s  age and s t a g e .  
I ' v e  been asked  t h i s  f o r  e i g h t  y e a r s ,  and my c h i l d  s t a r t e d  in  t h i s  
when he was a round  two . W e l l ,  a t  t h a t  p o i n t ,  w ha te ve r  s h a r i n g  
a r r angem en t  we had ,  w o u ld n ' t  have  been a p p r o p r i a t e  f o r  when h e ' s  t e n  
now.

(MORE)



CIJI WARE; (CONT)

When he was two f o r  i n s t a n c e ,  a t  t h a t  t im e ,  he was s o r t  o f  h ome-based  
w i th  me, b u t  he saw h i s  f a t h e r  two o r  t h r e e  t im es  a week ,  and he 
s l e p t  a t  my house  e v e r y  n igh*- . T h a t  was a f a i r . y  a p p r o p r i a t e  p l a n  
f o r  a two y e a r  o l d .  Now t h a t  h e ' s  a 10 y e a r s  o l d ,  he sp end s  Monday 
and Tuesday  w i t h  me, Wednesday and T h u r s d a y  w i t a  h i s  dad and we 
a l t e r n a t e  weekends so  t h a t  we have  chunks  o f  f i v e  d a y s .  Now t h a t  
sounds l i k e  p in g  pong , b u t  i f  you a s k  my c h i l d ,  you know, where do 
you l i v e ,  he s a y s  I  l i v e  w i t h  my mom and my dad .  And * f  you  s a y ,  i s  
i t  c o m p l i c a t e d ,  h e ' l l  s a y ,  you know, i t ' s  . i o t  c o n t u s i n g ,  i t  i s  
c o m p l i c a t e d ,  b u t  i t ' s  n o t  c o n f u s i n g .

HERBERT KAPLOW: 
W e l l ,  i s  i t  b e t t e r ?

C I J I  WARE:
I n  t h e  r e a l  w o r l d . . . . i s  i t  b e t t e r  t h a t  a c h i l d  i s  ampu ta ted  f r om  one 
o f  h i s  p a r e n t s .  I  d o n ' t  t h i n k  t h a t ' s  b e t t e r .  I n  th e  b e s t  o f  a l l  
p o s s i b l e  w o r l d s ,  f o r  h im , i t  wou ld  have  been b e t t e r  i f  we 'd  s t a y e d  
t o g e t h e r .  We d i d n ' t  do t h a t .  So what a r e  th e  a l t e r n a t i v e s ?  The 
a l t e r n a t i v e s  you know, I r e a l l y  f e e l  t h a t  j o i n t  c u s t o d y  p a r e n t s  h ave  
come t o  g r i p s  w i t h  th e  r e a l i t y  and f o r  t h e  c h i l d r e n ,  th ey  wou ld 
r a t h e r  p u t  up w i t h  some o f  th e  i n c o n v e n i e n c e  o f  l o s i n g  b o t h  bags and 
s o c c e r  b a l l s  i n  o r d e r  t o  have  c o n t a c t  w i t h  b o th  p a r e n t s .  And i t  i s  
a t r a d e  o f f .  I t ' s  a t r a d e  o f f  we we re  w i l l i n g  t o  make.

JUDGE DONALD K ING:
W e l l ,  I t h i n k  a l s o ,  thou  you have  co l o o k  in  t h e s e  c a j e s ,  n o :  o n l y  
a t  th e  p a r e n t s ,  bu t  a t  th e  c h i l d r e n .  We d o n ' t  have much i n f o r m a t i o n  
abou t  t n i s .  T h e r e ' s  been v e r y  l i t t l e  r e s e a r c h  den'? on i t .  What 
l i t t l e  r e s e a r c h  has  been done i n d i c a t e s  t h a t  you can  have  j o i n t  
c u s t o d y  p a r e n t s  and n o t  have j o i n t  c u s t o d y  c h i l d r e n .  T h a t  t h e r e  
a r c  some c h i l d r e n ,  p r o b a b l y  a m i n o r i t y  in  numbe rs . . .who c a n ' t  make 
t l . j  a d ju s tm e n t  o f  l i v i n g  in  two homes. They need one home, one 
bed room , one s e t  o f  t o y s  and so  o n . . . n o t  t h a t  th ey  d o n ' t  l o v e  t h e i r  
o t h e r  p a r e n t ,  th e y  j u s t  c a n ' t  t a k e  t h a t  k i n d  o f  movement. We know t h a t  
t h i s  i s  more o f  a p rob lem  w i t h  r e a l l y  young c h i l d r e n ,  and we a l s o  
know when you g e t  t o  t e e n a g e r s ,  e s p e c i a l l y  uppe r  t e e n a g e r s . . .

C I J I WAREi
I t  g oe s  th e  o t h e r  way.
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They probably don 't  wanna spend any time with e i t h e r  parent .  They 
j u s t  wanna be with th e i r  f r ien d s .  So you have to look a t  the t o t a l  s i t u a t i o n .  My fe e l ing  i s  tha t  even i f  i t  only works fo r  a short  
period o f  time, a two or three year pe r iod ,  i t ' s  b e n e f i c i a l  for the 
c h i l d  because that time frame, fo l low ing the break-up o f  the marriage, 
i s  the mjst dramatic to  the ch i ld r en ,  and the time during which t h e y ' l l  
e i t h e r  recover from the trauma o f  th e i r  parents or they won't .

J UDGE DONALD K I N G :
9

HERBERT KAPLOW:
Judge, did you not , as a judge have the power be fo re  th i s  was enacted 
a coup le  o f  years ago, here in C a l i f o rn i a  to in e f f e c t ,  award j o i n t  
custody?

JUDGE KING:
I t  depended rn whether ot not you were a s t r i c t  c o n s t r u c t i o n i s t  or  not .  1 be l ieve  that I did net because the s t a tu t e  only spoke in terms 
o f  s o le  custody in C a l i f o r n i a .  There had been a number o f  e f f o r t s  
to  add to  j o i n t  cuatody be fo re  and the l e g i s l a t u r e  haJ cons tan t ly  
turned them down. There were some judges in the s t a t e  who f e l t  that  
s ince  the s ta tu te  did not preclude j o i n t  custody , that they could award 
j o i n t  custody. But the enactment of the s t a tu t e  was important as I s a id ,  for  two reasons, not j u s t  because i t  s p e c i f i c a l l y  says ,  you can 
have j o i n t  custody, but a l s o  because i t  s ta ted  th i s  pub l i c  p o l icy  o f  
the c h i l d ' s  r ig h t ,  and I think in our so c ie ty  today probably the 
ch i ld r en  arc the most underrepresented o f  any segment o f  s o c i e t y .  And now we have a s t a tu te  which g ives them a r ig h t  o f access  to  both parents .

HERBERT KAPLOW:
Wel l ,  t h i s  seems to  p ivo t  on the quest ion o f  the parent ge t t ing  over 
t h e i r  i n i t i a l  b i t t e rn e s s  to  each o ther and becoming "reasonab le" ,  which is the same standard you cou ld set up fo r  the so le  custody pheonomena which preva i led  up to now. I mean i f  you can be reasonable  
now, why cou ldn ' t  you be reasonable then and make i t  work? Why do you need th is?

CIJI WARE:
Wel l ,  1 think you need i t  because 1 think there has been an assumption
that ch i ld ren  belong to  one parent or the o th e r .  And that the adversary 
system has p i t ted  paren ts ,  one parent against the o th e r ,  winners and l o s e r s .
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HERBERT KAPLOW;
Well ,  I jiean, in order to  make t h i s  thing work, you have two people  
a c t ing  reasonable .

CIJI WARE:
Well ,  I d on ' t  agree with that comple te ly .  I th ink , f i r s t  o f  a l l  i t ' s  
much, much b e t t e r .  I mean obv ious ly  i t  is  much b e t te r  i f  parents are 
going to coopera te  but i n . . .

JUDGE DONALD KING:
A lso , there are a l o t  o f  parents at the time o f  the d ivo rce  who are  a c t in g  reasonably . 1 mean, i t ' s  a myth to  think they 're  a l l  b a t t l i n g .  
There are a l o t  o f people who j u s t  come to  a conclus ion th e i r  marriage 
is  not working ou t ,  and they should go th e i r  own way.

CIJI WARE:
But I was j u s t  going to say fo r  those who are not g e t t ing  along, and
in f a c t  they don ' t  l i k e  each o the r  a t  a l l ,  which, you know, I thinki t ' s  o f ten  a l s o  c e r t a in ly  p reva len t .  I f  they wore intervened a t  a 
p o in t ,  instead o f  having and g e t t in g  into the le/,al adversary system, 
and having everyth ing e s c a l a t e ,  and you r e a l i z e  I might lose  my c h i l d ,
and the whole b a l l  game goes up about 29 degrees , i f  i t  was the law
and the premised, tha t  a l r i g h t ,  y ou ' re  both going to  survive t h i s .The c h i l d  does have a r ig h t  to  both o f  you, i f  that were the premises 
that we were s t a r t i n g  out w ith , I think i t  would cool down a l o t  o f  
the unreasonableness . But even i f  parents are having a hard time, 
and many do with the separa t ion  and loss  and a fee l ing  o f  g r i e f  and 
f a i l u r e  because the marriage f a i l e d ,  that they can s t i l l  perceive as paten ts -  In-coiuiton, and separa ta  out that r c l e  as parents ,  and s t i l l  
perhaps not even l i k e  each o th e r .

HERBERT KAPLOW:
I d i d n ' t  know you c o u ldn ' t  do tha t  be fo re  you had th i s  l e g i s l a t i o n .

JUDGE DONALD KING:
Herb, the o the r  thing the o the r  th ing ,  though, that you have to  
understand is that At tho moment o f d ivorce  people are in a t e r r i b l e  
emotional s t a t e .  Some people say th ey ' re  the cr im inal term of 
diminished capac i ty  r e a l l y  app l ie s  to  people who are at the time o f  of the breakup and th e i r  whole l i f e ,  perhaps, thoy f e c i ,  is going.
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And they a r en ' t  th ink ing r a t i o n a l l y ,  and they a r e n ' t  dea l ing with 
things r a t i o n a l l y ,  and t h e r e ' s  a l o t  o f  upset .  The leg a l  process  
with i t s  adversary system, tends to accentuate th i s  upset ,  and 
what we're try ing to  do with the new law, e s p e c i a l l y  the mandatory 
mediation law where we requ i re  tha'- we w i l l  not a l low them to come 
in to  a c ou r t ,  with a hear ing on custody o f  v i s i t i a t i o n  un t i l  they have gone through a media t ion process and with the he lp o f  a family 
counse lor  attempted to come up with th e i r  own answer___

JU D G E  DONALD K I N G ;

HERBERT KAPLOW:
In f a c t ,  a c o o l i n g - o f f  p e r i o d . . .

JUDGE DONALD KING:
With respect to the c h i l d .  W e l l . . .

HERBERT KAPLOW: 
With a mediator .

JUDGE DONALD KING:
I t  gets people to understand they don ' t  hive to  f i g h t .  A l o t  o f  
people be l ieve  that they have to  f igh t  with the o ther  parent . That 
t h a t ' s  what's n a tu r a l .  And they can f ig h t  over o the r  th ings ,  but what we try to do through th i s  process is  to get them to understand 
that they 're  s t i l l  gonna be parents when the f ig h t  is  over .

HERBERT KAPLOW:
As I understand i t ,  the bas ic  quest ions that have been ra ised  about 
th is -and  as you pointed o u t ,  r e a l l y  the v e rd i c t  is  not xn on the 
success or f a i l u r e  o f  j o i n t  custody one, is tha t  the laws arc unnecessary, that you judges a lready ha^e the power, in e f f e c t ,  to 
order j o i n t  cus tody .

JUDGE DONALD KING:
I don 't  agree with th a t  at a l l .



HERBERT KAPLOW: 
Okay.

CIJI WARE:
No. And I ' v e  been around me country on t h i s .

HERBERT KAPLOW:
A lso , that i t  encourages judges Lo take th i s  as an easy way ou t .

JUDGE DONALD KING:
I don ' t  think t h a t ' s  a ccu ra te  e i t h e r ,  because you see what we should  be doing, Herb, the judges have nothing to do with t h i s ,  o r  should 
have nothing to  do with i t .  We have in my cou r t  in San F ran c is co ,  in the f i r s t  e ig h t  months o f  19*. , we've had one contested hearing on 
custody of v i s i t a t i o n .  A ll tne r e s t  have been reso lved by help ing  
t'*e parents reach agreements as to what's beet for  th e i r  c h i ld r en .

HERBERT KAPLOW:
What about as a way ou t .

JUDGE DONA IJ) NG s
And th a t ' s  what we should be doing.

HERBERT KAPLOW:
Parent. Maybe i t ' s  a cop -ou t  for  somebody who would l i k e  to  get r id  
of th e i r  c h i l d  ha l f  the time.

Cl 1 WARE;
Well ,  that may be t rue ,  but I r e a l l y  think t h a t ' s  the m inor i ty .  1
think most parents arc ca r ing  parents .  Moot parents want to  do the  
r igh t  th ing . Most parents are t e r r i b l y  g u i l t y  ond fee l  they perhaps 
have fa i l e d  on th e i r  r e l i g i o u s  b e l i e f s ,  t h e i r  moral b e l i e f s .  I think 
most parents a rc  in a s t a te  o f  rea l  pain when they go through t h i s .  I c e r t a in ly  remember how 1 f e l t  about i t . *

m m



CIJI WARE; (CONT)
But the law was necessary , I th ink , to s t a te  the p r in c ip l e s  that you 
continue to be parents even though you're not going to  be spouses.
But what happens is  tha t  i f  you have a neutra l th i rd  person who shows 
you what the opt ions ere a l o t  o f  people d on ' t  even r e a l i z e  tha t  they could cooperate on t h i s  l e v e l ,  that i t  wasn't a kind o f  inces t  th a t ,  
you know, there is  a s o r t  o f  sense o f  incest i f  former spouses ta lk  
to each o th e r .  And i f  there is  an op t ion ,  you d on ' t  even know tha t .

JUDGE DONALD KING:
I think a l s o  th i s  is  an important po in t .  Because a t  the time o f  the 
divorce  process , th ey ' re  in an adversary system except fo r  t h i s  aspect 
o f  i t ,  and they have to understand that they can separa te  that out 
because as there are fu tu re  b a t t l e s ,  they s t i l l  have to separate those aspects re la ted  to  c h i ld r en  to  avoid entangling them in th e i r  c o n f l i c t  
over other matte rs .

HERBERT KAPLOW:
I t  is  a l leged by some c r i t i c s  o f  j o i n t  custody tha t  in e f f e c t  i t  
confuses the c h i l d ,  fo rce s  the c h i ld  to endure s p l i t  l o y a l t i e s .  That 
i t  causes an atmoshere o f i n s t a b i l i t y  and inconstancy .

JUDGE DONALD KING:
We have in s u f f i c i e n t  information to  know whether t h a t ' s  true  in what 
number of c h i ld r en .  In my mind, th e re ' s  no ques t ion  there are some 
ch i ld ren  where that w i l l  be t rue .  But with the la rge  ma jo r i ty  i t  
simply w i l l  not . I f  anything, i t  helps them with t h e i r  loy a l ty  
c o n f l i c t s ,  because they don ' t  have to  feel tha t  th e y ' r e  being t r a i t o r s  to one parent i f  they enjoy th e i r  time with the o the r  parent .

CIJI WARE:
Wel l ,  there is a key to  t h i s ,  I th ink . I don ' t  think tha t  Joint 
custody alone is  going to do i t .  1 think , you know, j u s t  the fa c t  that they 're  going to  say, w e l l ,  and cong ra tu la t ion s  Hr. and Mis. King, 
you are now Jo in t cu s tod ian s .  There has to be another element. And 
that is the element tha t  both parents see i t  is in th e i r  c h i l d ' s  in te r e s t ,  that they can so f ten  the impact o f  the d ivo r ce  by giving  those ch i ld ren  pcrmiss ic . i  to love the other parent .  Now that may be d i f f i c u l t  at a time when you 're  angry. But if  you can be shown that 
when you look down the long road, which we had to  look a t  with a 2 
ycLC  o ld ,  that the more you invest in a good r e l a t i o n s h ip  with the other parent as a partner in th i s  business , tho b e t t e r  the payoffs w i l l  
be, not only for the c h i l d ,  heavens knows, down the road , but for even the former parents .

(MORE)



I mean, who needs to have misery and anger for  20 years?

JUDGE DONALD KING:
There are a l o t  o f  parents ,  under the old adversay system, who 5 
years l a t e r ,  10 years l a t e r ,  a f t e r  the d iv o r ce ,  are s t i l l  f ig h t in g  
the d ivo r ce .  Whereas, in t h i s  system, what you 're  t ry ing  to  do i s  get people to  understand you can f ig h t  now over the things you have to f i g h t  about as part o f  the term inat ion o f  your marriage .

CIJI WARE:
You can f ig h t  over money, you can f ig h t  o v e r . . .

HERBERT KAPLOW;
Y o u ' r e . . . y o u ' r e  asking people t o . . t o  compartmentalize th e i r  minds in an ex trao rd ina ry  way.

JUDGE DONALD KING:
And th e r e ' s  no reason why i t  c a n ' t  be d o n e . . .

CIJI WARE:
And they can do I t .

JUDGE DONALD KINCt
We know i t  works, i t ' s  working In a h ighly success fu l  way.

HERBERT KAPLOW:
Lot me ask you t h i s  now . . .  thore are other in s t i t u t i o n s  involved in 
t h i s .  I ' d  be cu r iou s  to  know, Judge King and Ms. Ware, o tho r  
i n s t i t u t i o n s  in our neighborhood, in our s o c i e t y ,  that a r c  concerned about the fam ily .

(MORE)



What do the churches ,  for  instance you touched on the r e l i g i o u s  and moral values o f  the parents who might fee l  th a t  somehow they've 
v io la te d  them by d iv o r c e .  How do they get in to  t h i s ?  Or do they?

15.

H E R B E R T  KAI'.OW: (CONT) f

JUDGE DONALD UING:
Wel l ,  we find the church groups have been very suppor t ive  o f  rn is  
concept ,  even with churches that do not be l ie v e  in d iv o r ce .

HERBERT KAPLOW:
The Ca tho l i c  Church, you 're  ta lk in g  about p r im a r i ly .

JUDGE DONALD KING:
T h a t ' s  r i g h t .  Once hey recognize tha t  the p a r t i e s  are going to  go 
though a legal proces .  tha t  l e g a l ly  ends t h e i r  marr iage , they are very 
supnort ivc o f  r h i s  process  because i t  does keep the family together .  
Again, we're not d iv o rc ing  the family . The legal r e la t i on sh ip  o f  the 
h'uband and wife has ended, but t h e r e ' s  s t i l l  a family there l iv in g  in two l o c a t i o n s ,  a mother and a fa ther  and a c h i l d  who in some fash ion  
i s  a l l o c a t in g  h i s  or  her time with both pa ren ts .  Th is maintains a 
family t i e  that is  v«»ry b en e f i c ia l  fo r  the c h i l d r e n .  And I think very 
ben e f i c ia l  to each paren t .  And our exper ience has been that the 
church groups are very support ive  o f  t h i s .

HERBERT KAPLOW;
Are they a c tu a l l y  in the process someway?

JUDCE DONALD K IN G i
In some of t h i s  mediat ion counse l ing ,  c e r t a in l y  some o f  U  that is  
longer term than the cou r t  s t a f f  has a b i l i t i e s  to  handle Wo do 
have agencies , community resou rces ,  many o f  them c h u r ch - r e la t e d ,  
Ca tho l i c  So c ia l  Se rv ice  b e i . g  one, who do a s s i s t  uo and provide aome 
of th i s  counse l ing .

HERBERT KAPLOWi 
What do they do?



They a c tu a l l y  meet with the parents', they do much o f  what we do,  
except we . . .

JUDGE DONALD  K I N G ;

CIJI WARE:
D ivorce counse l ing ,  r e a l l y ,  in some . . .

JUDGE DONALD KING:
Wel l ,  i t ' s  parenting , i t ' s  parent counce l ing more. How you as the parents o f  t h i s  c h i ld  should r e l a t e  to  each o ther with regard to  
the matters a f f e c t in g  tha t  c h i l d .  Our cou r t  process in San Franc isco  fo r  example, we normally cannot see a family more than 5 or 6 times, 
simply because o f  the workload we have. I f  the problems o f  t h i s  fmaily are such that perhaps they need to  be working with a counse lor  fo r  8 or 10 or 15 v i s i t s ,  we need to  use a community resource  and 
some o f  the chu r ch - r e la ted  resou rces  to  f u l f i l l  that need.

CIJI WARE:
I 'v e  served on commissions and committees with a l o t  o f  C a th o l i c  and Pro te s tan t  ond Jewish family s e rv ic e  counse lors  and that kind o f  
th ing . But you were asking be fo re  about , you know, how does t h i s  
r e l a t e  to  the success o f  what happens of te r  they c i t h e r  get Jo in t  custody or  they d on ' t .  And there  was an in te re s t in g  study that was 
done in the west d i s t r i c t  o f  Los Angeles, there was a judge who 
was f a i r l y  support ive o f  the concept o f  j o i n t  custody . And he tracked about 250 cases plus over 18 months, about 9 months be fo re  
the j o i n t  custody s t a tu t e  went in to  c f f o c t  and 9 months a f t e r .What they found was in 16 Jo in t  custody f am i l i e s ,  only 16X came back. 
In the awards for s o le  cus tody ,  311 . I t  was almost tw ice . So tha t  
these d e c i s ion s  where the parents had come out with some s o r t  o f  
plan themselves, they cou ld  s t i c k  with i t ,  they cou ld  l i v e  by i t ,  
i t  wasn't imposed on them, they had something to say as to  how th e i r  
family would be reorganized as a tamlly .

JUDGE DONALD KINGi
We found to o ,  that i f  people make th e i r  own agreement, they work much 
harder to  keep at i t .  I t  s ra th e r  absurd for somebody s i t t i n g  in a black robe to  t e l l  2 parents what 's  best for t h e i r  c h i ld r en ,  when 
they know s o . . .

C IJ I  WAREi
And who's going to  d r iv e  the ca r  poo l .
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JUDGE DONALD KINGt /
.. when they know so much more what's true. Now, to go back to your 
other question about the religious, I wanted to mention that the only 
meaningful study about joint custody and the effects of joint custody 
that's going on in the country today is in San Francisco and is 
sponsored by Jewish Family and Children Services. So the church 
groups are very interested in this.

HERBERT K A P L O W :

Any findings yet, tentative or otherwise?

JUDGE DONALD KING:
Yes, but it is too preliminary.

CIJI WARE:
Well, there wore only 25 families in the first study, which is valid 
but not big.

JUDGE DONALD KING>

And at the moment, their study, which is just starting its third year, 
has only dealt with people like Ciji who were swimming upstream, in 
a sense. They have nad shared custody for 6 to 8 to 9 years long 
before it was even thought of. We aro now starting to refer some 
people to them who are interested in starting joint custody. And so 
they're now going to !;ave an opportunity to compare people who didn't 
start with the same motivation and commitment toward it.

HERBERT K A P L O W i

Is there any evidence as to whether it's good for the children?

JUDGE DONALD KINGt

The study that's being done by Dr. Susan Steinman with Jewish Family 
and Children Services would seem to indicate that it ia beneficial. 
But it is too early to tell. From the feedback we get from moat 
parents, they feel it is. We have to be sure the children feel the 
same way. But generally speaking, it appears to be. We really do 
need more data.



CIJI WARE:
You know, i t  i s  amazing how so much o f  the work has been done about 
paren ts ,  and very l i t t l e  about the c h i ld r en .  And I r e a l i z e ,  I was 
halfway through my book on j o i n t  custody , and I re a l iz ed  I had never 
ta lked to  my son about how he f e l t  in th i s  very unusual way he was l i v in g .  And i t  was g re a t ,  because 1 s a id ,  you know, I sa t him down and I s a id ,  would you mind, may I interview you? And he sa id  okay.
And I said what does i t  mean to  be a j o i n t  custody kid? And he s a id ,  
we l l ,  a t  my mom's house I s leep  in the bottom bunk, a t  my dad 's  house 
I s leep  in the top bunk. In my mon's house I brush with Aim too thpas te ,  at my Dad's 1 brush with C re s t .  Mom makes my sandwiches with whole wheat bread , Dad makes them w i t h . . .

HERBERT KAPLOW:
Do you have any rese rva t ions  about th is ?

Cl II WARE:
Well ,  I was scared when he sa id  t h i s .  And 1 sa id ,  Jamie, i s n ' t  that  confus ing , ping pong, you know? He s a id ,  Mom, i t l s not con fus ing ,  
i t ' 8  compl ica ted ,  but i t ' s  not confus ing . So that in h i s  mind, th i s  
was worth i t ,  i t  was compl ica ted ,  i t  required asking him, probably 
more than most k id s ,  but he was w i l l in g  to do i t .  And h e ' s  a happy k id .  And I t h i n k . . .

HERBERT KAPLOW:
Can poor f am i l ie s  go through t h i s ? . . .

JUDGE DOHA I J) KINC :
Yea.

HERBERT KAPLOW:
Is there any requirement for any s o r t  o f . . .

JUPCE DONALD KING:
No, I t  has nothing to  do with th a t .



CIJI WARE:

19.

No.
t

HERBERT KAPI.QW:
Just l e t  me ask you t h i s ,  where e l s e  is  t h i s  a l t e rn a t iv e  s e r i o u s ly  being considered or a lready may have been adopted?

JUDGE DONALD KING:
Well ,  a number o f  s t a t e s  have adopted i t .  Nevada j u s t  t h i s  year adopted i t ,  in e f f e c t  cop ied the C a l i f o rn i a  S t a tu t e .

HERBERT KAPLOW:
So the concept i s  being stud ied elsewhere, and there seems to  b e . . .

CIJI WARE:
About 13 s t a te s  a t  the moment.. .

HERBERT KAPLOW:
. . .m o re  and more in te r e s t  being expressed in i t .

JUDGE DONALD KINGj

1 f irmly be l ieve  w ith in  10 years almost every s t a t e  in the country wil l  have i t  as an op t ion  s p e c i f i e d  by s t a tu t e .

HERBERT KAPLOW:
Thank you very much, both o f  you, for being with us today on D i r e c t i o n s .
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I h a v e  r e v i e w e d  H o u s e  B i l l  210, e n t i t l e d  "An A c t  R e l a t i n g  
to C h i l d  C u s t o d y " ,  a n d  h a v e  a n u m b e r  o f  c o m m e n t s  I w o u l d  
l i k e  t o  s h a r e  w i t h  you. T h e  i n i t i a l  o b s e r v a t i o n  w o u l d  be  
t a k e n  f r o m  t h e  r e c e n t  p u b l i c a t i o n ,  " D i v o r c e ,  C h i l d  C u s t o d y ,  
a n d  F a m i l y , "  f o r m u l a t e d  b y  t h e  c o m m i t t e e  o n  the f a m i l y  
g r o u p  t o  t h e  a d v a n c e m e n t  o f  p s y c h i a t r y ,  w h e r e  t h e y  h a v e  
r e f e r r e d  to j o i n t  c u s t o d y  a n d  h o w  i t  h a s  b e e n  l a b e l e d  
" s h a r e d  c u s t o d y - d i v i d e d  c u s t o d y - a n d  a l t e r n a t i n g  c u s t o d y " .
T h e y  i n d i c a t e d  the c o m m o n  e l e m e n t  in a l l  t h e s e  t e r m s  is 
th e  c h i l d  l i v e s  w i t h  e a c h  p a r e n t  a s u b s t a n t i a l  a m o u n t  of 
t i m e  a l l o w i n g  f o r  a m o r e  r e a l i s t i c ,  n o r m a l  r e l a t i o n s h i p  
w i t h  e a c h  p a r e n t .  In t h i s  a r r a n g e m e n t ,  e a c h  p a r e n t  a s s u m e s  
e q u a l  r e s p o n s i b i l i t y  for p h y s i c a l  a n d  p s y c h o l o g i c a l  d e v e l o p­
m e n t  o f  t h e  child, a n d  t h e y  s h a r e  w i t h  e a c h  o t h e r  e q u a l  
r e s p o n s i b i l i t y  for m a j o r  d e c i s i o n s  t h a t  a f f e c t  t h e  c h i l d .

T h e  a d v a n t a g e  o f  j o i n t  c u s t o d y ,  if a s a t i s f a c t o r y  a r r a n g e m e n t  
c a n  be  w o r k e d  out, is t h a t  it is m o s t  l i k e l y  t o  p r e s e r v e  
a m e a n i n g f u l  a c c e s s  t o  b o t h  p a r e n t s ,  m o r e o v e r ,  n e i t h e r  
p a r e n t  " l o s e s "  t h e  c h i l d  o r  b e c o m e s  a v i s i t o r  in t h e  c h i l d ' s  
life.

T h e  d i s a d v a n t a g e  o f  j o i n t  c u s t o d y ,  e v e n  a s s u m i n g  t h a t  t h o  
p a r e n t s  a r e  .^ble to k e e p  t h e  c h i l d  o u t  o f  a n y  r e s i d u a l  
b a t t l e s  b e t w c » n  t h e m s e l v e s ,  is t h a t  a c h i l d  m a y  c o n t i n u e  
to feel a s e n  e of u n c e r t a i n t y  a n d  a n x i e t y  as h e / s h o  m o v e s  
b a c k  a n d  fort . b e t w e e n  t w o  homes.

T h e r e  is not a s i g n i f i c a n t  a m o u n t  of  d a t a  a v a i l a b l e  to 
e s t a b l i s h  t h e  e f f e c t i v e n e s s  o f  j o i n t  c u s t o d y  as  a p r i m a r y  
m e t h o d  in d i v o r c e .  T h e r e  h a v e  b e e n  s o m e  s m a l l  s t u d i e s ,  
a n d  in o v e r  a s h o r t  term, t h e y  h a v e  i n d i c a t e d  t h a t  in the 
f a m i l i e s  s t u d i e d ,  t h e  j o i n t  c u s t o d y  h a s  w o r k e d .  T h e  s t u d i e s ,  
h o w e v e r ,  i n d i c a t e  t h a t  t h e r e  a r e  c e r t a i n  c o n d i t i o n s  in t h e s e  
f a m i l i e s ;  m o s t  o f  t h e  d i v o r c e d  p a r e n t s  c o n t i n u e  t o  l i v e  in 
the s a m e  n e i g h b o r h o o d  as t h e i r  o x - s p o u s o s  so t h e  c h i l d r e n  
h a v e  the s a m e  f r i e n d s  a n d  t h e  s a m e  s c h o o l s  r e g a r d l e s s  of 
w h i c h  h o m e  t h e y  a r e  in at a n y  g i v e n  t i m e .  It w a s  a l s o  n o t e d  
in t h e  s t u d i e s  r e f e r r e d  t o  t h a t  t h e  p a r e n t s  h a v e  had 
c o u n s e l l i n g  or  p s y c h o t h e r a p y  p r i o r  to o r  w e l l  i n t o  the 
p r o c e s s  o f  s e t t i n g  u p  the j o i n t  a r r a n g e m e n t s .  It w a s  a l s o
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a n d  p r o b a b l y  m o s t  i m p o r t a n t ,  e a c h  p a r e n t  in the c a s e s  
s t u d i e d ,  e x p e n d e d  a g r e a t  d e a l  o f  time a n d  e f f o r t  to m a k e  
t h e  p l a n  w o r k .  In t h e  c a s e s  s t u d i e d  w h e r e  j o i n t  c u s t o d y  
w a s  g i v e n  a p o s i t i v e  r e v i e w ,  it w a s  n o t e d  t h a t  the a c t u a l  
a m o u n t  o f  t i m e  s p e n t  in e a c h  h o m e  b y  the c h i l d r e n  d i d  n o t  
h a v e  t o  b e  e q u a l  o r  b a l a n c e d  for t h e m  to fe e l  p o s i t i v e  
about-the-.plan-r b u t  w h a t  w a s  i m p o r t a n t  -was t h e  f a c t  t h a t  
they" h a d  “a c c e s s - f b ' B o t l T  p a r e n t s .

In r e s p o n s e  to  t h e  q u e s t i o n ,  "Is j o i n t  c u s t o d y  t h e  s o l u t i o n ? "  
t h e  a n s w e r  h a s  to be, " N o t  for e v e r y  f a m i l y " .  T h e  a n s w e r  
d e p e n d s  o n  t h e  w i s h e s ,  m o t i v a t i o n s ,  a n d  c a p a c i t i e s  of  the 
p a r e n t s  a n d  as the c h i l d r e n  g e t  o l d e r ,  t h e i r s  as w e l l .  
S p e c i f i c a l l y ,  t n e  p a r e n t s  n e e d  to b e  m o v i n g  to an e m o t i o n a l l y  
c o m p l e t e d  d i v o r c e .  T h e y  n e e d  t o  h a v e  a s t r o n g  c o m m i t m e n t  
to r e s o l v e  t h e i r  d i s a g r e e m e n t s  o u t s i d e  o f  c o u r t  a n d / o r  h a v e  
a b a c k  up  a r r a n g e m e n t  f o r  c o u n s e l l i n g  t o  h e l p  t h e m  d o  so. 
W h i l e  t h e r e  a r e  c e r t a i n  p s y c h o l o g i c a l  a d v a n t a g e s  to the 
p a r e n t s  in t h e  j o i n t  c u s t o d y  a r r a n g e m e n t ;  t h a t  is, n e i t h e r  
w i n s  o r  l o s e s  t h e  c h i l d .  T h e  s a m e  k i n d  o f  a r r a n g e m e n t  c o u l d  
o f t e n  b e  w o r k e d  o u t  i n f o r m a l l y  in a s o l e  c u s t o d y  s i t u a t i o n ,  
if t h e  p a r e n t s  can, in fact, a g r e e  a b o u t  t h e  c a r e  of t h e i r  
c h i l d r e n .  T h e  c r i t i c a l  f a c t o r  is the c a p a c i t y  for t h e  
p a r e n t s  to c o m e  to an a g r e e m e n t  a b o u t  t h e  c a r e  o f  t h e i r  
c h i l d r e n .

T h e  c o n c e p t  o f  j o i n t  c u s t o d y  is n o t  a s o l u t i o n  for p a r e n t s  
u n a b l e  to c o m e  to a n  a g r e e m e n t .  It d e f i n e t l y  s n o u l d  n o t  be  
i m p o s e d  o n  a f i g h t i n g  c o u p l e  as a w a y  o f  c o m p r o m i s i n g  o r  
r e s o l v i n g  the d i s p u t e .  E x p e r i e n c e s  s h o w  s u c h  a r r a n g e m e n t s  
s i m p l y  c a n n o t  w o r k .  J o i n t  c u s t o d y ,  w e  b e l i e v e ,  s h o u l d  be a 
g oal; a n  e n d  f o r  d i v o r c i n g  p a r e n t s  to w o r k  t o w a r d ,  a s s u m i n g  
t h a t  b o t h  o f  t h e m  c a n  s e e  i t ' s  v a l u e .

T h e  l e g i s l a t i o n  c o n t e m p l a t e d ,  s t a r t s  w i t h  a n  a s s u m p t i o n  t h a t  
s h a r e d  c u s t o d y  o r  j o i n t  c u s t o d y  is t h e  f i r s t  o r d e r  of 
p r i o r t y  in c u s t o d i a l  p l a n s .

In t h e  e x p e r i e n c e s  of t h i s  C u s t o d y  I n v e s t i g a t o r ,  it shoulc. 
n o t  b e  r a n k e d  a s  t h e  p r e f e r e n t i a l  m e t h o d  of a w a r d i n g  c u s t o d y .  
T h e  m e t h o d  o f  a w a r d i n g  c u s t o d y ,  u s e d  in th i s  c o u r t  for a 
n u m b e r  of years, h a s  b e e n  w h a t  is b e s t  for t h e  s p e c i f i c  
f a m i l y  s i t u a t i o n .

O n  r e v i e w i n g  t h e  B i ll, I w o u l d  e x p e c t  p a s s a g e  o f  t h i s  p i e c e  
o f  l e g i s l a t i o n  c o u l d  v e r y  w e l l  h a v e  a s e r i o u s  i m p a c t  o n  t n e  
o p e r a t i o n  o f  the c o u r t s .  In A n c h o r a g e  a l o n e ,  t h e r e  a r e  
a p p r o x i m a t e l y  2 , 5 0 0  d i v o r c e s  a year. C u r r e n t l y ,  10 p e r c e n t  
o f  t h e s e  c a s e s  c o m e  t h r o u g h  t h o  C u s t o d y  I n v e s t i g a t o r ' s  o f f i c e  
as c o n t e s t e d  c u s t o d y  c a s e s ,  a n d  a r e  h a n d l c a  t h r o u g h



i n v e s t i g a t i o n / m e d i a t i o n  a n d  c o u r t  p r e s e n t a t i o n ,  e i t h e r  o n  a 
s t i p u l a t e d  b a s i s  o r  in a c o n t e s t e d  m a t t e r  for t h e  f i n a l  
h e a r i n g .  T h i s  I n v e s t i g a t o r  w o u l d  b e  v e r y  s u r p r i s e d  if the 
i m p a c t ,  i n  t e r m s  o f  a d d i t i o n a l  w o r k  load, o n  i n i t i a l  d i v o r c e  
f i l i n g s  w e r e  less t h a n  d o u b l e  w i t h  t h e  c o n s i d e r a t i o n  of  
s h a r e d  c u s t o d y  b e i n g  t h e  p r e f e r a b l e  m e t h o d .  In a d d i t i o n ,  
t h is I n v e s t i g a t o r ' w o u l d  b e  v e r y  s u r p r i s e d  if w e  w e r e ' n o t _ to 
*seTe a s u b s t a n t i  a l’-n u m b e r  'of'-TfIl'l'rigs f o r  M o d i f i c a t i o n  of* ” 
d e c r e e s  w h e r e  s o l e  c u s t o d y  e x i s t e d ,  b u t  w h e r e ,  b e c a u s e  o f  
t h e  p r e s u m p t i o n ,  t h e  n o n - c u s t o d i a l  p a r e n t  w o u l d  f i l e  for 
e q u a l i t y  in t h e  d i v o r c e  d e c r e e  t h r o u g h  t h e  m o d i f i c a t i o n  
p r o c e s s .

F M S / l f s
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suBjrcr HB  21C

A t  t h e  r e q u e s t  o f  Mr. S z a l ,  n y  c o m m e n t s  as to HB  210. 
A l t h o u g h  i t  is d i f f i c u l t  t o  q u a r r e l  w i t h  the s t a t e d  i n t e n t  o f  
t h e  l e g i s l a t i o n  - to i n v o l v e  b o t h  d i v o r c i n g  p a r e n t s  in a c o n­
t i n u o u s  p r o c e s s  of  c h i l d  r e a r i n g  - I h a v e  g r a v e  c o n c e r n s  o v e r  
t h e  w i s d o m  o f  H B  210.

In m y  5 - 1 / 2  y e a r s  on tho b e n c h ,  o f  w h i c h  18 m o n t h s  
w e r e  d e v o t e d  n e a r l y  full time t o  d o m e s t i c  r e l a t i o n s  m a t t e r s ,
I h a v e  s e e n  n o t h i n g  to s u g g e s t  t h a t  in the u s u a l  d i v o r c e /  
c u s t o d y  s i t u a t i o n s  j o i n t  c u s t o d y  is a p p r o p r i a t e  o r  b e n e f i c i a l .
I h a v e  a p p r o v e d  j o i n t  c u s t o d y  on  o n l y  a f e w  o c c a s i o n s  - a p p r o x­
i m a t e l y  s i x  t i m e s  if m e m o r y  s e r v e s  - a n d  in o n l y  t w o  c a s e s  
d o c s  it a p p e a r  to  h a v e  w o r k e d  s m o o t h l y .  T h o s e  t w o  s e t s  of  
p a r e n t s  w o r e  h i g h l y  u n u s u a l  for d i v o r c i n g  c o u p l e s .  T h o  m e n  
w o r e  p r o f e s s i o n a l s ,  o n e  a  d o c t o r .  T h o  w o m e n  w e r e  e x c e p t i o n a l l y  
i n t e l l i g e n t ,  v e r y  s t a b l e ,  w e l l  educa ted ,  h i g h l y  i n s i g h t f u l  n n d  
p r o b a b l y  in tho 9 9 t h  p e r c e n t i l e  in p a r e n t i n g  s k i l l s .  T h e  d i v o r c­
ing s p o u s e s  h a d  r e t a i n e d  o r  developed a high, level o f  e f f e c t i v e  
c o m m u n i c a t i o n .  In b o t h  s i t u a t i o n s  t h e  n e w  a n d  o l d  h o u s e h o l d s  
w e r e  p e r m a n e n t l y  l o c a t e d  in A n c h o r a g e ,  p h y s i c a l l y  c!os'* t o g e t h e r ,  
n n d  the c h i l d r e n ,  by  all r e p o r t s ,  v i s i t e d  v e r y . c o n g e n i a l l y  b a c k  
a n d  forth. I h a v e  no  d o u b t  but t h a t  e v e n  if legal and p h y s i c a l  
c u s t o d y  h a d  b e e n  v e s t e d  in o n e  e x c e p t i o n a l  p a r e n t  or the o t h e r ,  
t h e  c o n t a c t  a n d  c o n s u l t a t i o n  w i t h  the n o n - c u s t o d i a l  p a r e n t  w o u l d  
h a v e  b e e n  just as  free n n d  w h o l e s o m e .  In s h o r t ,  1 b e l i e v e  t h a t  
t h o s e  s i t u a t i o n s  w o r k e d  o u t  we l l  in s p i t e  o f  o r  a s i d e  f r o m  the 
j o i n t  c u s t o d y  O r d e r ,  a n d  not because o f  it.

B y  c o n t r a s t ,  the m a jo r i ty  o f  such arrangements s i m p l y  
c r e a t e  a c o n t i n u i n g  l i n o  ol is sues  to  l i t i q a t e .  If the c u s t o d i a l  
p a r e n t  w i s h e s  to  r e l o c a t e ,  or i f  major changes are contemplated  
in c h o i c e  o f  r e l i g i o u s  or academic t r a in in g ,  t o  mention o n l y  a 
f e w  p r o b l e m  a r e a s ,  tho j o i n t  c u s t o d i a l  parent sees it an h i s  o r  
h e r  ri g h t ,  n o t  m e r e l y  to a d v i s e  and p rsuade ,  but t o  i n s i s t ,  
o v e n  to l i t i g a t e  to e n f o r c e  h i s  views. S ince a t  these hear ings  
t h o  c e n t r a l  i s s u e  is tho best  in t e r e s t  o f  the c h i l d ,  they can 
s e l d o m  b e  l i m i t e d  m e r e l y  to c on s id e ra t i on  o f  the move, the

Cnwv-'j UJi*-
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r e l i g i o n  or  the s ch o o l .  The c u r r en t  con tes ted  i s s u e  must be 
l i t i g a t e d  in the con tex t  o f  genera l  p a ren ta l  f i t n e s s  and e f f e c t ­
iv eness ,  and the hear ing becomes, in e f f e c t ,  an attempt to  
change cus tody .  I f  there  i s  anything more damaging t o  a c h i l d  
than the breakup o f  i t 3  home, i t  i s  the cont inu ing l e g a l  b a t t l e  
coupled with the p o s s ib l e  s h i f t  in c u s t o d i a l  a u t h o r i t y .  Any 
s t a t u t o r y  scheme which in c rea se s  the p o t e n t i a l  f o r  c on t in u a l  
cc .ntest and i n s t a b i l i t y  in the c h i l d ' s  l i f e  should be viewed 
with d i s t r u s t .

F a i lu r e  to  communicate i s  viewed as a p r i n c i p a l  cause  
o f  d iv o r c e .  I am in c redu lou s  t h a t  anyone would b e l i e v e  th a t  
two former non-communicators might become ab le  to  j o i n t l y  r e ­so lv e  i s s u e s  o f  s i g n i f i c a n c e  a f t e r  d iv o r c e .  In my judgment,
Ii2 210 , by repos ing equal d e c i s i o n a l  a u th o r i t y  in each p a ren t ,  
w i l l  f o s t e r  l i t i g a t i o n  and work to  the detr iment o f  the c h i l d .

I  suggest th a t  the au tho r  o f  S e c t ion  l . ( b )  o f  III) 210 ,  
a l e g i s l a t i v e  f ind ing  th a t  tho b e s t  i n t e r e s t s  o f  the c h i l d  a re  
served by pa ren ta l  implementation o f  c h i l d  ca re  agreements 
"ou ts ide  o f  the c o u r t  s e t t i n g " ,  i s  more hopefu l than p r a c t i c a l .  
Ce r ta in ly  i t  i s  d e s i r e a b l e  th a t  d iv o r c in g  paren ts  c on fe r  and 
i n t e l l i g e n t l y  agree upon a plan t r u l y  f o r  the c h i l d ' s  b e n e f i t .  
Un fo r tun a te ly ,  the r e a l i t y  o f  near ly  1 d iv o r c e s  i s  t h a t  tho 
r . r r t i o s  are  motivated by o th e r  f a c t o r s  such nr. -po in tncnt ,
b i t t e r  vengcfu lnesn , c.nd c o n s id e r a t i o n s  o f  p rop c r iv  d i v i s i o n  
ur.d c h i l d  support  payments. A c l a s s i c ,  extreme, but not unique 
example o f  t h i s  type o f  m o t iv a t ion  I or.ee observed was tho 
p a r t i e s '  agreement to  g ive  cus tody  o f  the four year o ld  to  
mother and tho f iv e  year o ld  t o  f a t h e r .  S ince t h i s  r e s u l t  was 
c on t r a ry  t o  common sense, case law nnd a l l  l i t e r a t u r e  on the 
s u b j e c t ,  I inqu ired  a f t e r  any unusual f a c t o r s  in support  o f  i t .  
There wore none. F u r th e r ,  i t  became apparent tha t  tho mother 
wished to  remarry, th e r e f o r e  wanting tho D i s s o lu t i o n  to  bosw i f t l y  conc luded , anti tho f a th e r  wished t o  minimize h i ssupport o b l i g a t i o n ,  th rea ten ing  an extended custody b a t t l e  i f  
h i s  demands were not met. llence, tho t r a d o - o f f .  Any l e g i s l a ­t i on  which in c rea se s  tho p o s s i b i l i t y  tha t  c h i l d r e n ’ s i n t e r e s t s  
ray  become the s u b je c t  o f  t a c t i c a l  n eg o t ia t i o n  aught to  be 
viewed with g rea t  c a u t i on .

The l e g i s l a t i v e  c r e a t i o n  o f  a presumption favor ing  
j o i n t  cus tody w i l l  tarnl to  make c h i l d  custody n po in t  o f  
t a c t i c a l  n e g o t i a t i o n .  I t  ir. un fo r tun a te ly  t rue  that by the -imo a s epa ra t ion  reaches the l i t i g a t i o n  phase the p a r t i e s  
have a t  l e a s t  one issue  upon which agreement appears imposs i ­
b l e .  In tho m a jo r i t y  o f  c a s e s ,  i t  i s  my exper ience  th a t  cus todyi 3 not tho i s sue .  It i s  e i t h e r  p rope r ty  d i v i s i o n  o r  the amount



o f  c h i l d  suppor t ,  o r  bo th .  From t h i s  I conclude tho p a r t i e s  
recogn ize  t h a t  the Court w i l l . a t t em p t  to  determine custody  
o b j e c t i v e l y ,  applying the bes t  i n t e r e s t  o f  c h i l d  c r i t e r i a  as 
e s t a b l i s h e d  by case lav/ and s t a t u t e .  I t  fu r th e r  s i g n i f i e s  
t h a t  in the m a jo r i t y  o f  cases one pa r ty  i s  c l e a r l y  n.orc s u i t a b l e  than the o t h e r ,  and the p a r t i e s  recogn ize  t h i s  as 
a r a t t e r  o f  common sense, with the a s s i s t a n c e  o f  c oun so l .  I t  should be remembered the presen t A .S .  9 . 5 5 . 2 0 5  p rov ides  th a t  
n e i t h e r  parent i s  e n t i t l e d  to  a p re fe ren ce .

I f  a presumption favoring j o i n t  custody i s  c r e a t e d ,  
the presumption i s  something which must bo overcome by the  pa r ty  d e s i r in g  s o le  cus tody , and who, even applying the  
standards o f  HB 210 , should be e n t i t l e d  to  s o le  custody in 
the bes t  i n t e r e s t  o f  the c h i l d .  The t h r e a t  to  agg re ss iv e ly  
a s s e r t  the presumption, to  tho Supremo Court i f  necessa ry ,  thus  
c r e a t e s  a barga in ing c h ip ,  a po in t  o f  t a c t i c a l  n e g o t i a t i o n ,  out  
o f  the c r i t i c a l  i s sue  o f  c h i l d  cus tody .  I see a r e a l  clanger 
t h a t ,  in the o f t en  h igh ly  charged atmosphere o f  a d iv o r c e  l i t i ­
g a t i o n ,  such a th r e a t  cou ld  be U3ed to  coe rce  in app rop r ia te  
concess ions  from a parent who should p rope r ly  re c e iv e  s o l e  c u s t ­
ody but who f e l t  unwil l ing o r  unable to  boar tho expense, s t r c s :  and de lay  involved In the ' l i t i g a t i o n  necessary to  overcome tho 
presumption.

I recogn ize  while r a i s in g  th rt forego ing concern th a t  
proposed A .S .  25 .2 0 .0 9C  can bo read . as t o  requ ire  the 
formal, agreement: o f  both paren ts  on the record be fo re  the  Court can award j o i n t  cu s tody ,  and a rguab ly ,  the c o e r c i on  
cou ld  never o c cu r .  I d i s a g re e .  A c l o s e  reading o f  p. >posad 
A .S .  2 5 . 2 0 . 0 6 0  and 2 5 . 2 0 . 0 7 0  in con jun c t ion  v/ith proposed  9 . 5 5 . 2 0 5 ( c )  c l e a r l y  in d i c a te s  th a t  the presumption can be 
p ieced  a t  issue  in a l l  custody proceed ings by p e t i t i o n  o f  
" o i t h o r  pa ren t" .  Thus, even though no . 0'»o mutua l i ty  e x i s t s ,  tho i s sue  keeps the law suit a l i v e  un t i l  a court e l im in a te s  
i t ,  perhaps on Motion f o r  Summary Judgment, with the expendi­
tu re  o f  a d d i t i on a l  t ime, energy and money. Again, t h i s  works 
two p o t e n t i a l  harms. F irs t : ,  aggress ive  counsel can in crease  
the nuisance value o f  h is  un f i t  p a r en t ' s  s e t t  lument po s tu re  
by t in  t h r e a t  o f  unnecessary l i t i g a t i o n .  Second, in a d iv o r c e  o r  d i s s o l u t i o n  in which the p a r t i e s  are not represented by 
counse l tho u n f i t  but dominant paront has an even g re a te r  
c o e r c iv e  lov e r .

Because o f  tho p ress  o f  *.a 1 conclude w ithout t r e a t ­
ing a l l  p o s s ib l e  d e f i c i 'M o t o c  of . u b l l l ,  such aa i t s  compliance 
with A i t .  IV S ’ 5 C on s t i t u t i o n  o f tl 3 S t a l e  o f  A laska ,  the a d d i ­t i on a l  ha tred  and s t r i f i  level that proposed 9 . 5 5 . 2 0 5 ( d )  w i l l
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produce by making the c h i l d ' s  "emotional o r  phy s ica l  in ju ry"  
the s o le  v e h i c le  by which re iev en t  background in formation as 
t o  a parent may be in t roduced ,  the ab so lu te  n e ce ss i ty  o f  
Courts  t o  inqu ire  f u l l y  f o r  p o s s ib le  c o e r c ion ,  g r e a t ly  
extending d ivo r ce  p roceed ings ,  the con fus ion  proposed 
h . S. 25. 20. 150 may i n j e c t  in t o  e x i s t in g  s t a tu t e s  c o n t r o l l i n g  
te rm inat ion  o f  p a ren ta l  r i g h t s ,  anc; the e r . f o r c i b i l i t y  c f  
proposed A .S .  2 5 . 2 0 . 1 7 0  as i t  c u t s  a c ro ss  fed e ra l  and s t a t e  
pr ivacy  and c o n f i d e n t i a l i t y  laws.

House B i l l  210 i s  not necessary and i t  i s  p o t e n t i a l l y  
very harmful to  ch i ld r en  o f  separa t ing  pa ren ts .  I t  i s  
unnecessary because our e x i s t in g  system o f  lav/s a l ready  a l lows fo r  an award o f  j o i n t  cu s tody ,  which i s  seldom r e ­
cur ted ,  seldom gran ted ,  nnd even i s s  o f t en  fu n c t i o n a l .  Tho 
p o t e n t i a l  harms to  c h i ld r en  are  man ifo ld ,  but p a r t i c u l a r l y  so  
because exper ience t e l l s  us t h a t ,  by encouraging c on ten t i o u s ­
ness and not compromise and adjustment between pa ren ts ,  the  
tu rmoi l  surrounding the d ivo rce  may con t inue ,  even to  r e ­
qu i r in g  a change o f  custody to  one party  or the o t h e r ,  with  
obvious un se t t l in g  o f  the c h i l d .

As one analyzes HB 210 , one i s  s t ru ck  with the wisdom 
o f  our present scheme o f  custody s t a t u t e s  and case law. There  
i s  a mechanism, through the c ou r t s  con t inu ing j u r i s d i c t i o n ,  t o  
modify the c u s t o d i a l  arrongments i f  tho c h i l d  Is in danger o f  
harm, o r  i f  a change in c ircumstances warrants i t ,  but by 
requ i r in g  a high th re sho ld  fo r  m od i f i c a t ion  o f  custody dec rees  
the temptation to  c on te s t  d i s fav o red  parenting doc in ionn simply 
ou t o f  p re fe rence  ia  g r e a t l y  d im in ished . Not so with j o i n t  
cus tody .

•
Members o f  the family law s e c t i o n  o f  tho Anchorage 

Bar A sso c ia t ion  request th a t  the C o u r t ' s  spokesman jo in  with  tr.otn in request ing tha t  hearings bo conducted on 111! 210 in 
/ r.chorago. 1 concur . Moreover, i f  i t  i s  thought to  be 
a pp r o p r i a t e ,  I would be w i l l i n g  to  a ,p e a r  to  t e s t i f y  in 
J .n eau ,  in on annual leave s t a t  ist nnd ut my own expense i f  
necessary .
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Master, Trial Courts

At this stage, I hav-v oruy a few brief ranarks and observations about this 
b i l l  which I want to pass on t u you. The concept o f  shared or jo in t custody is 
an appealing one from a philostohical standpoint but in practicality i t  has 
many p i t fa l ls .  Even where a l l  of the objective cr iteria of close geographic 
proximity o f the parents and ease i f  travel are met, the fact ranains that the adults involved have been unable to reconcile their various differences and may 
be eaually as incapable of agreeing on the ongoing decisions in the l i f e  o f their 
child or children. Joint custody has been a very popular "cause" around the country. In my contacts with other judges from around the nation at the National 
Judicial College fonily low course in Reno last /ear, I have found that there 
is an overall skepticism as to how well jo int custody is working in fact. 1 would venture to say that a general sanpling of opinion among judges, domestic relations practitioners and professional counsellors in this state vould yield 
a similar result.

Assuming however that the b i l l  may already be a fa it  acconpli, there are 
certain considerations which the court needs to deal with. One of these is to 
assess possible fiscal inpacts this b i l l  would have. I f  courts are going to be 
routinely presented with shared custody agreements by parties in consensual 
petitions, e.g. dissolutions, I submit that the court is going to have to rely 
heavily on professional evaluations o f the wisdim of those plans. While i t  may 
be philosophically appealing to view such services as anting from the private 
sector, the hard economic realit ies are that most parents in dissolution pro­
ceedings arc not going to be in a position to pay for these. Therefore, the court Is either going to have to field these proposals from the bench or have 
the investigative resources at i ts  disposal to review than. My recorrrndation 
is therefore that the court, i f  i t  is going to support this b i l l  at a l l ,  give serious consideration to mandating and providing statewide custody investigation 
services within the syston.

I am also concerned as to the meaning of trlve mediation provision, A.S 25.20.080. 
Does that cover child custody investigation as well or is i t  solely traditional 
mediation*? I believe I have clar if ied the section regarding guardian ad litem 
appointments. That appears to be nothing nore than a restatement of existing 
language which is already within A.S.9.55.205 rather than any new requirement 
mandating GAL appointments in a l l  cases.
c c j  Victor D. Carlson

Andrew M. Brown

Adm. M  

Rev. 2-73
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Superior Court

The Honorable Donald K. C lo cks in  
ChairmanHea l th ,  Educat ion & Welfare  Committee 
Alaska House o f  R ep resen ta t iv es  
Pouch V
Juneau, Alaska 99811

Re: llouso R i l l  No. 210Jo in t Custody o f  Ch i ld ren
Dear Mr. Chairman:

This  l e t t e r  i s  to  express my concern over the amend­
ments which House B i l l  No. 210 would eng ra f t  onto the c h i l d  
custody d e c i s i o n s  made by ludges in d iv o r c e  p r o c eed in g s . At 
presen t the standard i s  the c h i l d ' s  best  i n t e r e s t s  nnd an e f f o r t  
i s  made to  s t r u c t u r e  each p a r e n t ' s  r e l a t i o n s h i p  w ith the c h i l d  
in o rd e r  to  reduce the p ressu re  on the c h i l d  vS ich  u su a l ly  
accompanies a contested c h i l d  cus tody  proceed ing .

I f  House B i l l  Ho. 210 b c c c i e s  I..-.*, the p re sunp t 'on  
w i l l  be to  leave custody with both paren ts  g iv ing  cnc*' the same 
c o n t r o l  over the major d e c i s i o n s  a f f e  t ing  the c h i l d  as marr ied  
pa ren ts  have. Th is would r e s u l t  in r*ny o p p o r t u n i t i e s  f o r  con ­
f r o n t a t i o n  in which the c h i l d  would be caught in  the m idd le ,  e £ . ,  the ch o i c e  o f  a s c h o o l ,  p u b l i c  o r  p r i v a t e , a l t e r n a t i v e  o r  
b . s i c ,  e t c .  N e i the r  parent would have the a u th o r i t y  t o  make the  
t’e c i s i o r  and the c h i l d  would be torn  in having to r e k c  a c h o i c e  
and then the m a t te r ,  u l t im a t e l y ,  would have to be dec ided  by the  
c o u r t .

Cm - 't of 
V IC TO R  0 .  C A RLSO N , Judgt
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I t  appears as i f  the o b j e c t i v e  o f  l e g i s l a t i o n  shou ld  
be to  reduce the p o s s i b i l i t y  o f  c on f r on ta t i o n  between d ivo rced  
peop le  and not to  in c r e  sc the o p o o r t u n i t i e s  fo r  l i t i g a t i o n  with  
i t s  a t tendant monetary and emoti m a l  c o s t s .  In a d d i t i o n ,  passage  
o f  the b i l l  would r e q u i r e  many a d d i t i o n a l  custody i n v e s t i g a t o r  and j u d i c i a l  r e s o u r c e s .

Thanking you f o r  con s ide r ing  my ccrrrents and reques t ing  t h a t  you g ive  r e p r e s e n t a t iv e s  o f  the j u d i c i a r y  the o ppo r tun i ty  t o  t e s t i f y ,  I  am
Very t r u ly  yours ,

>■ f* A.- ' W * . .

V i c t o r  D. Carlson
Supe r io r  Court Judge

VDC:rw
c c :  The Honorable Terry Gard iner

The Honorable Br ian Rogers
bcc :  ✓l/illiam D. H i tch cock ,  Esq.
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Jody Sutherland 
House HESS Committee 
Pouch V
Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the work 
draft paper concerning domestic violence and the change in 
the definition. I cannot support those amendments that 
change the definition of domestic violence to Include en­
dangering the welfare of a minor, criminal nonsupport, fail­
ure to permit visitation or contributing to the delinquency 
of a minor. Those are matters that are particularly not 
suited to being handled in the expedited procedures avail­
able under the domestic violence legislation and, even if 
they were, that legislation provides only a short term 
method of dealing with the situation which is already 
equally available under existing statutes.

The main failure, however, is that the domestic vio­
lence procedure does not provide a suitable climate to 
actually work toward solutions in situations involving 
danger to the welfare of a minor, failure to permit visi­
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite 
effective, so far as I can tell, in providing a readily 
accessible vehicle to deal witi. Immediate threats to tne 
physical welfare of both adults and children living in the 
same household, but it is successful only in that it gives 
the parties breathing time relatively free from the threat 
of further violence in order to work toward more permanent 
solutions for their problems. I do not believe it is a
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p a r t i c u l a r l y  e f f e c t i v e  v eh ic le  f o r  dealing with o ther types o f  domestic problems such as are contemplated in the work 
d r * f t .

I  had an opportunity  to  review HB No. 210 l a s t  year ,  and I have a lso  had an opportun ity  to review the work d ra f t  
paper which i s  t i t l e d  "a committee sub s t i tu te  fo r  HB 210 ."

I do not know why i t  i s  necessary to t r an s fe r  the 
custody cons idera t ions from T i t l e  9 to  T i t l e  20. I t  seems to me, however, that i f  i t  i s  adv isab le  to change these custody cons idera t ions from T i t l e  9 to  T i t l e  f.0, i t  would be 
advisab le  to  t r an s fe r  the whole d ivorce  code from T i t l e  9 to  T i t l e  20 so tha t  i t  is  together in one sect ion  o f  the code.

I do not have any p a r t i c u l a r  concen. with the fa c to rs  
s e t  out in the b i l l  on which the cour t  is  to  base a custody dec is ion  except fo r  Subparagraph ( d ) , and the f a c t  tha t  the language " a l l  re levant fa c to r s  including" is  apparently being s t r icken  from the current l e g i s l a t i o n .  The seven fa c to rs  l i s t e d  are ,  I b e l ie v e ,  probably the more important o f  the fa c to r s  considered by the cour t  in a custody d ispu te ,  but I 
be l ieve  i t  i s  impossib le to  l i s t  a l l  o f  the x*actors that are re levant in a p a r t i c u l a r  case in a s t a tu te  and I think the cour t  should re ta in  'jhc j u r i s d i c t i o n  to  consider o ther  fa c to rs  that may be re levant In a p a r t i c u l a r  case. My concern with 
Subparagraph (d )  Is  that the conduct, m ar i ta l  s t a tu s ,  s o c i a l  or  c u l t u r a l  environment, and l i f e s t y l e  o f  a parent almost always have a bearing on the we l l -be ing  o f  the ch i ld ren in ­volved. In sh o r t ,  I can conceive o f  only a few cases where 
those fa c to rs  would not be o f  some Importance to  anybody try ing  to make a ch i ld  custody award. In o ther  words, I do not see the n e ce ss l .y  fo r  Subparagraph (d) at a l l .

I am a strong supporter o f  mediation in ch i ld  custody disputes and I tend to  support on the concept o f  shared 
cuatody between d ivorc ing parents .  I do not read th is  b i l l  as mandating shared cuatody, at le a s t  as f a r  as the d ra f t  o f  the committee sub s t i tu te  is  concerned. Sect ion 4 o f  HB 210 does say that there i s  a rebu t tab le  presumption that shared custody is  in the best In te re s t  o f  the c h i l d ,  and that lan­guage causes om some concern. F i r s t  o f  a l l ,  I think i t  is  simply inaccurate in many cases to say that there is  any kind o f  a presumption that sharod custody i s  in the best In te re s t  o f  the c h i l d .  I think the proposed committee sub s t i tu te  handles the s i t u a t i o n  mucn be t t e r  in Section 4 when i t  says that i f  there is  a request fo r  shared custody, the reasons fo r  the denial must be s ta ted  on the record .

I f  I can be o f  fu r ther  a s s i s tan ce ,  p lease l e t  me know.
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\
i V * •

. V K  • ..
Thomas E. Schulz 
Super io r  Court Judge

TES:me
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May 4, 1981

✓Representative Don Clocksln 
Chairman of che Health Education 

And Social Services Committee 
House of Representatives 
Pouch U
Juneau, Alaska 998C1

Representative Terry Gardiner 
uouse of Representatives 
Pouch U
Juneau, Alaska 99801

Representative Brian Rogers 
House of Representatives 
Pouch U
Juneau. Alaska 99801 

Re: House Bill No. 210

Gentlemen:

There was a hearing scheduled on HB 210 relating to 
shared custody on Wednesday. April 22. Unfortunately I was 
Involved In a Jury trial and 1 was unable to attend that 
hearing. 1 am taking this opportunity to express my support 
for H B ^ l<k ---------

There Is some natural or at least ingrained opposition 
to Jol.it cuatody among Judges, at least in my experience, 
and my Initial reaction to *he bill was negative. However.
1 have studied the bill In some more depth because of the 
subject matter and I have also had an opportunity to review 
soma of the recent literature on the subject, and my initial 
reaction of opposition has changed to one of^suppore.
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I am enclosing with this letter a copy of an article 
from the Winter 1981 issue of the Judges' Journel, which is 
published b y  the Judicial Administration Division of the 
American Bar Association. The Article discusses a mediation 
process which was the subject of a project in Denver, Colorado, 
and is the most recent thing that I have seen un the subject 
of shared custody and mediation in child custody disputes.
You may find it interesting.

In line with the article discussed above, my only 
esclon would relate to^Sectlon 25.2 0 .0 8 0 ^ in the proposed 
' Which says'that " T R e c d U r c  d O M i a m n r  a request for 

custody of a child may request the parties *.o participate in 
pretrial med i a tion of the matters before the court." Divorce 
iltialluil Hid Ulher domestic relations litigation consumes a ~ 

part of the Superior C ouri e r ~FVrr? 
tne state. 1H CAA diass or domastlc~reletIons 

litigation, child custody disputes consume a substantial 
amount of the time c o n i u p M  by that claaa of cHjiTT W y  own 
experience, and conversatlc#3iwltn other judges in Alaska 
and al! over the country tends t.' confirm this, is chat 
child custody disputes which are resolved > y a g r a e o a n t  of 
the pifgiei rarely end IB back In c o B ! 7 T  
imposed rrunlut.ir.j : l! „_c , .* ci a: l 
subject of motions to mo« 1 fy +** Am**** The ongoing liti­
gation tends to consume ore and more of che Court's time 
with np " f in * !"  r s in l u H  n  tn  m fgatarlng dispute. That 
situation is harmful boti. to the parents and tha children

subsrarciaT 
location u>

Involved. I have coma. b o t h t P o l n t  where I believe that 
m ediation puaht to b l e n d s  t o n p  In chil d cus tody d isputes.
It does not have co be a long involved process, but certainly 
sklllod mediators could do much In most cases to bring the 
parties to a mutually acceptable resolution of their child
custody matters. I am satisfied that when chat process is

Lng effect et both enabling tne 
to resolve future problems that may arise and In providing
both the parents involved and che children with continuing 
access to one another. ^ T h e r e f o r * ^  1 would aueeest that 

80 be amended to make mediation nandetorv and 
our* Svatam ba fundad to the eatent necessary

n o n

to the extent necessary to

   ,  , I M f l ;  T t o  —
anticipate that we would need a full tlow mediator In 

any of the court locations In southeast Alaska, and cases 
of disputed custody that required mediation could probably 
be handled by one person In the First Judicial District. 
Admittedly chr{*e or four may be required In both che Third 
District and the Fourth District, but the cost of that, when
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compared to  the co s t s  o f  running a courtroom, must be qu ite  small .  I  th ink i t  i s  an idea well  worth studying a t  some 
leng th ,  and I would urge tha t  the Committee give i t  se r ious  ’ con s id e ra t ion ,

On A p r i l  22 I  had occas ion  to  d iscuss  t h i s  l e g i s l a t i o n  
with Judge Stewart in Juneau, and he t o l d  me o f  h is  i n i t i a l  negat ive r e a c t i on  to  the p ropo sa l .  However, a f t e r  we had d iscussed  i t  a l i t t l e  b i t ,  he au tho r ized  me to  inform the 
Consnittee tha t  a fu r the r  study o f  the idea was c e r t a in ly  app r o p r i a t e . I t  may we ll  be tha t  he w i l l  convey h is  thoughts on the b i l l  to  you d i r e c t l y .

Very t r u l y  y o u r s ,

TF'.me

c c :  The Honorable Thomas B. Stewart
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CutlOdy l"v»og»lor

A p r i l  28 ,  1981

Represen ta t ive  Donald C lo ck s in ,  Chairman 
House H ea l th ,  Educat ion & S o c i a l  Se rv ices  Alaska S t a t e  L e g i s l a t u r e  
Pouch VJuneau, AK 99811 
Dear Mr. C lo ck s in :
I want t o  thank you f o r  the oppo r tun i ty  t o  p a r t i c i p a t e  in 
the te le c on fe ren ce  hearing which was held Wedrvescfay, A p r i l  
22 , concernimx/House B i l l  210 , Shared C u s t o d y I  would l i k e  to  expancron the testimony th a t  v.as g iv e r fv e r b a l l y ,  
and r e a c t  t o  some o f  the testimony t h a t  I  l i s t e n ed  to  
during the h ea r ing s .
For the purpose o f  background, I am a s o c i a l  worker, a 
member o f  the Academy o f  C e r t i f i e d  " o c i a l  Workers, and have been a p r a c t i t i o n e r  in s o c i a l  work, o r  r e l a t e d  f i e l d s ,  
s ince  1950 . I am cu r ren t ly  a member o f  the  A ssoc ia t ion  o f  Family C o n c i l i a t i o n  Cou r ts ,  and I am on the Board o f  D i r e c t o r s ,  and in the past have beon Program Chairman and 
2nd V ic e -P re s id en t  o f  th a t  o r g an iz a t i o n .  I am not speaking f o r  the A s s o c i a t i o n  o f  Family C o n c i l i a t i o n  Cour ts ,  anl 
wish to  have the committee know th a t  there  i s  no one in the S t a t e  o f  Alaska au thor ized  to  speak on the beha l f  o f  
the A s s o c ia t i on  o th e r  than myself as a member o f  the Board o f  D i r e c t o r s .  1 have been employed with the Alaska Court 
System f o r  over 8 years and have been a custody in v e s t ig a t o r  
f o r  the Alaska Court System f o r  over 5 y e a rs .  In the course  o f  employment with the c o u r t  svstem, Z have p a r t i c i p a t e d  in 
approximately 1 , j 00 con tes ted  ustody or v i s i t a t i o n  ca ses .
X have t e s t i f i e d  as  an expert w itness in the matters pe r ­ta in ing  t o  c h i l d  custody and v i s i t a t i o n  we ll  over 100 t^mes. Z be l ie v e  th a t  Z do hava f i r s t  hand knowledge o f  the issues  
involved and can present a p r o f e s s i o n a l  p e r spe c t iv e  to  the B i l l  th a t  i s  invo lved .
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As noted in my o r a l  testimony and memorandum, which was 
inc luded in p r i o r  testimony in Juneau, I am not opposed t o  j o i n t  cus tody . I ,  along with manv o th e r s ,  b e l ie v e  th a t  
j o i n t  custody , which i s  the c ond i t ion  tha t  e x i s t s  when 
ch i ld r en  are l i v in g  with both parents under one household , 
i s  probably the best  arrangement l o r  c h i ld r en .  I am opposed 
t o  the concept th a t  j o i n t  cus tody ,  when parents are  not  
l i v in g  t oge th e r ,  but are  separated o r  d ivo rced ,  i s  to  be presumed t o  be the p r e f e r e n t i a l  method, o r  the bes t  method 
f o r  a l l  c h i l d r en .  I t  has been my experience th a t  there are  many, many f am i l i e s ,  which because o f  the p sy cho log ica l  
make-up o f  the in d iv id u a l s ,  cannot or  w i l l  not share the parent ing r e s p o n s ib i l i t y  even when they are l i v in g  toge ther  
and much l e s s  so when the marriage i s  terminated . To assume 
t h a t  j o i n t  custody would be e f f e c t i v e  fo r  these people would be doing the ch i ld r en  a g rea t  d i s s e r v i c e .  The B i l l  does 
address the p o s s i b i l i t y  th a t  j o i n t  custody should not be awarded t o  some fam i l i e s  and makes a p rov is ion  whereby the Court  i s  requ ired  t o  g ive the reasons why i t  i s  not awarded.1 b e l ie v e  tha t  t h i s  f a c t o r  in the B i l l  would c r e a te  substan­
t i a l  problems f o r  many f am i l i e s .  I would draw on my own 
exper iences where j o i n t  custody i s  being attempted as panacea 
f o r  one paren t ,  o r  as a r e s u l t  o f  maneuvering, manipulat ion ,  c o e r c ion  and t h r e a t s ,  o r  as a means to  get a speedy d ivo rce  
and not fa ce  planning f o r  the c h i ld r en .  I f  in the course  o f  
a custody eva lu a t ion ,  these f a c t o r s  are  d i s c l o s e d ,  and are  f e l t  t o  be strong enough reasons t o  deny j o i n t  cus tody , the 
very problems t h a t  the p a r t i e s  are  not dealing with then 
becomes p a r t  o f  a pub l i c  r e co rd ,  and I  would doubt t h a t  i t  would be p o s s ib le  to  defuse those peop le ,  and t o  help them to  
see the r e s p o n s i b i l i t y  they both hold in continued parenting  f o r  t h e i r  c h i l d r en .  We have come a long way in  our d ivo rce  process  t o  attempt to  maintain the in t e g r i t y  o f  the paren ts ,  
p a r t i c u l a r l y  with the n o - f a u l t  concep t ;  to  destroy tne in t e ­
g r i t y  o f  the parents on a cou r t  reco rd  in o rder  to  e s t a b l i s h  
they a re  not capab le  o f  handling j o i n t  custody , in my op in ion ,  i s  a s tep  backward.
In the course o f  testimony given by va r ious  p a r t i e s  there  
were re fe rences  t o  s t a t i s t i c s ,  and numbers were thrown around 
as i f  they were f a c t s .  I would c au t ion  the Committee tha t  i t  i s  not l i k e l y  th a t  any one source o f  s t a t i s t i c a l  data has a t rue  p i c t u r e  o f  the " fac t"  as i t  p e r ta in s  to  d ivo rce  and 
cus tody .  In the f i v e  years t h a t  I have been doing custody  work in Anchorage, we have determined one s i g n i f i c a n t  b i t  
o f  s t a t i s t i c a l  d a ta ,  and tha t  i s  tha t  c o n s i s t e n t ly ,  ten 
percent o f  the casos th a t  are heard in the Anchorage D i s t r i c t  invo lv ing d ivo r ce  do r e s u l t  in con tested  custody or v i s i t a t i o n  
d is p u te s .  The cu r ren t  f ig u re s  f o r  d ivo rces  in the Anchorage 
area in d i c a t e  th a t  roughly 2 ,5 0 0  to  2 ,700  d ivorces  w i l l  take p la ce  t h i s  yea r .  Of t h i s ,  approximately 270 o f  these cases
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w i l l  invo lve a d ispu te  over custody , and the remaining 
2 ,4 00  p lus cases w i l l  have been s e t t l e d  by the l i t i g a n t s  
withou t  the use o f  the Court and by agreement by the 
l i t i g a n t s .  These cases w i l l ,  f o r  the most p a r t ,  be cases  where custody i s  s t i p u l a t e d  by the fa th e r  to  the mother 
without any request  on h i s  p a r t  t o  be involved in the  custody p lanning . The f ig u re s  th a t  are  used, 4 percen t ,6 percen t custody to  f a th e r  p r im a r i ly  come out o f  t h i s  
b lo ck  o f  custody ca se s .  The f ig u r e s  th a t  I c i t e d  in my 
te s t imony ,while  h u r r i ed ly  c o l l e c t e d  and represent ing a 
b r i e f  samp’ s o f  the exper iences in our o f f i c e ,  ind ica ted  
t h a t  in t h .  f i r s t  th ree  months in 1981, 22.5% o f  the ca se s ,  
custody went to  f a t h e r ;  21.2% o f  the c a se s ,  custody was awarded as j o i n t  custody ; and in 13.8% of the ca se s ,  which invo lved a number o f  ch i ld ren  per fam ily ,  there was a 
s p l i t t i n g  o f  the ch i ld r en  with one o r  two o r  more going 
t o  each par ant, based on the needs o f  the c h i ld ren ,  the 
ages o f  the c h i ld r en ,  and the a b i l i t i e s  o f  the pare i t s .
In 42% o f  the  c a se s ,  custody d id  go t o  mother, fo l low ing  an e v a lu a t i on .  We have found th a t  between four and f iv e  
percen t  o f  t i e  cases th a t  are con tes ted  and are not 
re so lv ed  in the process o f  in v e s t ig a t io n  and eva lua t ion  do go on to  c o u r t  to  be l i t i g a t e d .
I am tak ing the l i b e r t y  o f  forwarding to  you two p ub l i c a t i on s  
which may be o f  va lue to  you and your committee. The f i r s t  i s  a j o i n t  custody handbook f o r  judges ,  lawyers, ard 
coun se lo r s ,  which was developed through the A ssoc ia t ion  o f  
Family C on c i l i a t i o n  C ou r t ' s  s t a f f ,  g iv ing a f a i r l y  compre­
hensive c o l l e c t i o n  o f  c i t a t i o n s  and some f a i r l y  good reviews' 
o f  m a te r ia l  pe r ta in ing  t o  j o i n t  cu s tody .  The second one i s  the most recen t  p u b l i c a t i o n  th a t  I  am aware o f  by a group 
t h a t  does not have an axe to  g r in d ,  and t h i s  is  the p ub l i c a ­
t i o n ,  "D ivorce ,  Ch i ld  Custody, and the Family" done by the 
Mental Health M a te r ia l s  Center in New York. These are both  
my pe r .on a l  c o p ie s ,  and I would app re c ia te  having them back, 
but f e e l  t h a t  they are  o f  enough va lue tha t  I vau lt  l i k e  to  share them with you.
At the time o f  the te le c on fe ren ce ,  I ind ica ted  that I had 
been d i r e c t e d  toA>resant a p o s i t i o n  to  the presumptive a spec ts  o f  the B i l l . /  The judges who s p e c i f  r e a l ly  t e r e  
po l le d  and au tho r ised  t h a t  t h e i r  names be used in/c ppo s i t ion  
were the P re i id in g  Judges o f  a l l  D i s t r i c t s ,  tha t  l i t  Judge 
Moody, Judge B l a i r ,  Judge S tewart ,  Judge Tunley, a id  in 
a d d i t i o n ,  Jud ie  Ca r lson ,  Judge Buckeltw, and Judge R ip ley ,  o f  the Super io r  Court in Anchorage and had expresatd t h e i r  
d e s i r e  to  have t h e i r  p o s i t i o n  known.^ Z po in t  t h i s  o u t ,  in t h a t ,  in  in te r  testimony, there  was a statement mace tha t  judges were in favor o f  the B i l l .  Z b e l ieve  th a t  : t  was Mr. Johnson who made the statement , and while he mi y have 
ta lk ed  t o  s p e c i f i c  judges ,  the judges ind ica ted  in my testimony d e f i n i t e l y  have a p o s i t i o n ,  and I was au thor ized  to  s t a t e  th a t  p o s i t i o n .
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În reviewing the l e g i s l a t i o n ,  i t  i s  apparent to  me chat 
t h i s  i s  a copy o f  C a l i f o r n i a  l e g i s l a t i o n ,  which was i n t r o ­
duced around the f i r s t  o f  1980 . The in t r o du c t i on  o f  t h i s  l e g i s l a t i o n  in C a l i f o r n i a  did have some c o s t  f a c t o r  t i e d  
to  i t ,  and i t  d id  take in to  c on s id e ra t ion  th a t  in the S ta t e  o f  C a l i f o r n i a ,  the re  i s  a system o f  C on c i l i a t i o n  
Cour ts ,  which prov ides f o r  the p rocess  o f  eva lu a t ion ,  
counse l l ing  and med ia t ion , in o rd e r  to  a s s i s t  the p a r t i e s  going through the d ivo rce  and re so lv ing  any custody matters  
p r i o r  t o  l i t i g a t i n g . \  There has been an a d d i t i o n a l  p ie ce  o f  l e g i s l a t i o n  mandating mediat ion , which went in to  e f f e c t  
January 1, 1981 .  There has been re cogn i t ion  in C a l i f o r n i a  
t h a t  personnel must be t r a in ed  to  implement the mandatory Mediat ion B i l l  and a t r a in in g  program has to  be funded in 
Los Angeles, C a l i f o r n i a  f o r  the purpose o f  t r a in in g  such 
personne l .  As a member o f  the Board o f  D i r e c t o r s  o f  the  Asso c ia t ion  o f  Family C o n c i l i a t i o n  Cour ts ,  I have frequent  
c on ta c t  with the d i r e c t o r s  o f  the va r ious  c o n c i l i a t i o n  c ou r t  
programs in C a l i f o r n i a ,  and I do not have any awareness o f  anyone using the f igu re s  tha t  have been c i t e d  by one o f  the
witnesses t o  the e f f e c t  th a t  601 o f  the custody cases in
C a l i f o r n i a  are now going j o i n t  custody as a r e s u l t  o f  
med ia t ion . The in formation  t h a t  1 have from the con ta c ts  th a t  I  have in C a l i f o r n i a  does not in d i c a te  anywhere i.uar 
th a t  s t a t i s t i c a l  number and does in d i c a t e  th a t  there  i s  grea t  concern about g iv ing a mandate to  the e f f e c t  th a t  
j o i n t  custody must be used and w i l l  work f o r  everyone.
’ n summary, I would repea t  my e a r l i e r  p o s i t i o n  th a t  j o i n t  
custody i s  an e f f e c t i v e  method fo r  planning fo r  c h i ld r en ,  
but the ingred ien ts  to  make i t  work are not u n iv e r s a l ly  
a v a i l a b l e  in the adu l ts  t h a t  a re  involved in l i t i g a t i o n .I b e l ie v e  i t  should be used s e l e c t i v e l y ,  j u s t  as custody t o
f a t h e r ,  o r  custody to  mother shou ld  be s e l e c t i v e l y  based 
on a combination o f  f a c t o r s .  These f a c t o r s  must inc lude  
the a b i l i t y  o f  the adu l t s  to  understand tho r e s p o n s ib i l i t y  as pa ren ts ;  t h e i r  w i l l ingness  t o  share the parenting r c l e  
even though they cannot share o th e r  r o l e s  and r e s p o n s i b i l i t i e s  
one with the o t h e r .  There must be the a b i l i t y  t o  p la ce  the  
c h i l d ' s  In t e r e s t s  be fo re  the a d u l t ' s  i n t e r e s t s .  There a l s o  must be an a b i l i t y  to  fun c t i on ,  probably more e f f e c t i v e l y  than they had funct ioned when l i v in g  toge ther  as pa ren ts .The ch i ld r en  must be ab le  to  know th a t  the parents are  
working in conce r t  on t h e i r  b eha l f  t o  provide them with the  optimum paren t ing . Xn the absence o f  these c on d i t i o n s ,  
j o i n t  custody i s  l i k e l y  t o  be de tr imen ta l  to  the ch i ld r en  and to the a d u l t s .  Xn the absence o f  a w l l in gness  to  
mainta in a un i f i e d  parenting p i c t u r e  fo r  che ch i ld r en ,  the  
c h i ld r on  become the n eg o t ia t o r s  between the paren ts ,  they become the communicators, and the ch i ld r en  learn to  be 
manipu la to rs ,  t e l l i n g  each parent what they pe rce ive  the parent wants to hear ,  f r equ en t ly ,  anything but the t r u t h .
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I would hope th a t  t h i s  B i l l  would be given very, verjy- 
se r i o u s  con s ide ra t ion  f o r  a change w ith in  the B i l l .  ^1 see no problem with the l e g i s l a t u r e  a f f irm ing what a l ­
ready e x i s t s ; y t h a t  i s ,  th a t  j o i n t  custody i s  one o f  t h i  
o p t i o n s .  I do see the c r e a t i o n  o f  extreme emotional problems fo r  people during a time th a t  they are not 
funct ion ing  in a capao le  manner emotiona l ly  i f  a standard i t  s e t  where the Court must show they are  not capab le  o f  
doing the parenting r o l e  as j o i n t  parents in o rde r  to 
p r o t e c t  the c h i l d r en .

#

Again, I wish to  thank the Committee f o r  the concern the 
Committee i s  showing over t h i s  p ie ce  o f  l e g i s l a t i o n ,  which when c a su a l ly  looked t w. appears to  be a good p ie ce  o f  
l e g i s l a t i o n ,  and one th a t  would be o f  b e s t  i n t e r e s t s  to  
the p a r t i e s  invo lved . I f e e l  very s t rong ly  th a t  an indepth  look  a t  t h i s  l e g i s l a t i o n ,  based upon the experiences th a t  
I  have had as a Custody In v e s t ig a t o r ,  and in the exper iences  t h a t  many o f  my co l le ague s  throughout the country have had, would in d i c a t e  t h a t  ther<» are some p i t f a l l s  in the l e g i s ­
l a t i o n ,  and tha t  i t  cou*d c r e a t e  s u b s ta n t i a l  problems, not only f o r  the Cou r t ,  bu t f o r  the p a r t i e s  involved .
Thank you f o r  your c on s id e ra t i on .
Very t r u ly  yours ,
• S  «  <
/■ Q  /y

Franc is  N. Stevens 
Custody Inve s t ig a to r
FMS/lfs
en c losu res
c c :  J u s t i c e  RabinowitzJudge Moody 

Judge Carlson
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^Master, Trial Courts

At this stage, I have only a fewhrief ranarks and observations about thisb i l l  which I want to pass on to you .^ lne concept of shared or joint cm r n d v  isan appealing one from a cxl standpoint but in pract-i tvt H rv ir_b*g_
Even where a ll  or the objective criteria of close geographicLty of The parents and ease of travel are met, the fact rmains that the adults involved have been unable to reconcile their various differences and may be equally as incapable of agreeing on the ongoing decisions in the l i fe  of their child or children. Joint custody has been a very popular "cause" around the country. In my contacts with other judges from around the nation at the National Judicial College family law course in Reno last vear, I  have found that there is an overall skepticism as to how well joint custody is vnrking in fact. I would venture to say that a general sanpling of opinion among judges, dares tic relations practitioners and professional counsellors in this state would yield a similar result.

As suiting however that the b i l l  may already be a fa it  accorrpli, there are 
certain considerations which the court needs to deal with. One of these is to assess possible fiscal impacts this b i l l  would have. I f  courts are going to be routinely presented with shared custody agreement , by parties in consensual 
petitions, e.g. dissolutions, I submit that the court is going to have to rely haavllv on professional evaluation'' of the wisdom of those plans. While i t  may be philosophically appealing to viiw such services as coning from the private sector, the hard economic realid.es are that most parents in dissolution pro­
ceedings ere not going to be in a position to pay for these. Therefore, the court is either going to have to field these proposals from the bench or have the investigative resources at its disposal to review then, is ther ^_thc court, i f  i t  is going to sutrort this, h i l l  at. a l l ,  give atlon to mandating and^providing statewide custody investigation^  services within the svatanZT"  — -------—-------- ---

I ma also concerned as to the meaning of the^pedintinn provlsloffcAJS 25.20.080?^stodv investigation as well or Is I t  solely traditional ^rhar enver child custody investigation as i 
it ion? I believe I have clarified the sect:_____________________________________________________ n > y :t r d in g  ^ r r T T ; j r T T H j~  1 1. P » u  -

Intments. That appears to be^oothing notU civ i a ^ j^ i ^ ^ J i r  aihlch is already vithliiA S. 9.55. 2p> rather than my new requirenent GAL appointments in all cases.
x :  Victor D. Car .son Andrew M. Btmt

Ada. F-l 
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T h e  H o n o r a b l e  R a l p h  E. M o o d y
P r e s i d i n g  J u d g e  ' ’̂ktrfct
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Sh\f&rior C o u r t  J u d g e  

* T i
A t  the r e q u e s t  of Mr. Szal, m y  c o m m e n t s  as H B  210._ 

A l t h o u g h  it is d i f f i c u l t  to q u a r r e l  w i t h  the s t a t e d  i n t e n T  ot~~ 
the l e g i s l a t i o n  - to i n v o l v e  b o t h  d i v o r c i n g  p a r e n t s  in a c o n­
t i n u o u s  p r o c e s s  of c h i l d  r e a r i n g  - I ha v e  g r a v e  c o n c e r n s  o v e r  
the w i s d o m  o f  H B  210.

In m y  5-1/2 y e a r s  on the be n c h ,  o f  w h i c h  18 m o n t h s  
w e r e  d e v o t e d  n e a r l y  full t i m e  to d o m e s t i c  r e l a t i o n s  m a t t e r s ,
I h - v e  se e n  n o t h i n g  to s u g g e s t  t h a t  in the u sual d i v o r c e /  
c u s t o d y  s i t u a t i o n s  j o i n t  c u s t o d y  is a p p r o p r i a t e  or b e n e f i c i a l .
I n a v e  a p p r o v e d  j o i n t  c u s t o d y  cn  o n l y  a few o c c a s i o n s  - a p p r o x­
i m a t e l y  s i x  t i m e s  if m e m o r y  s e r v e s  - a n d  in o n l y  two cases* 
d o e s  it a p p e a r  to h a v e  w o r k e d  s m o o t h l y .  T h e s e  t w o  se t s  of 
p a r e n t s  w e r e  h i g h l y  u n u s u a l  for d i v o r c i n g  c o uples. T h e  m e n  
w e r e  p r o f e s s i o n a l s ,  one a d o c t o r .  The w o m e n  w e r e  e x c e p t i o n a l l y  
i n t e l l i g e n t ,  v e r y  stable, w e l l  e d u c a t e d ,  h i g h l y  i n s i g h t f u l  and 
p r o b a b l y  in the 9 9 t h  p e r c e n t i l e  in p a r e n t i n g  skills. T h e  d i v o r c­
ing s p o u s e s  had r e t a i n e d  o r  d e v e l o p e d  a h i g h  l e v e l  of e f f e c t i v e  
c o m m u n i c a t i o n .  In b o t h  s i t u a t i o n s  the new and o l d  h o u s e h o l d s  
w e r e  p e r m a n e n t l y  l o c a t e d  in A n c h o r a g e ,  p h y s i c a l l y  c l o s e  t o g e t h e r ,  
a n d  t h e  c h i l d r e n ,  by all rep o r t s ,  v i s i t e d  very^jcaacjenially b a c k  
a n d  forth. I h a v e  no d o u b t  b u t  t h a t  e v e n  if legal and p h y s i c a l  
c u s t o d y  h a d  b e e n  v e s t e d  in o n e  e x c e p t i o n a l  p a r e n t  or the ot h e r ,  
the c o n t a c t  and c o n s u l t a t i o n  w i t h  the n o n - c u s t o d i a l  p a r e n t  w o u l d  
h a v e  b e e n  just as free a n d  w h o l e s o m e .  In short, I b e l i e v e  that 
t h o s e  s i t u a t i o n s  w o r k e d  o u t  w e l l  in s p i t e  o f  or a s i d e  f r o m  the 
j o i n t  c u s t o d y  O r d e r ,  and n o t  b e c a u s e  of it.

B y  c o n t r a s t ,  the m a j o r i t y  of such a r r a n g e m e n t s  s i m p l y  
c r e a t e  a c o n t i n u i n g  line of i s s u e s  to litigate. If ? c u s t o d i a l  
p a r e n t  w i s h e s  to r e l o c a t e ,  or if m a j o r  c h a n g e s  are c ..wemplatcd 
in c h o i c e  o f  r e l i g i o u s  o r  a c a d e m i c  t r a i n i n g ,  to m e n t i o n  o n l y  a 
f e w  p r o b l e m  areas, the j o i n t  c u s t o d i a l  p a r e n t  sees it as h i s  o r  
h e r  right, not m e r e l y  to a d v i s e  and p e r s u a d e ,  b u t  to insist, 
o v e n  to l i t i g a t e  to e n f o r c e  h i s  v i e w’s. S i n c e  at t h ese h e a r i n g s  
the c e n t r a l  i s s u e  is the b e s t  i n t e r e s t  c f  the child, the. can 
s e l d o m  be l i m i t e d  m e r e l y  to c o n s i d e r a t i o n  of the m o ve, the
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r a l i g i o n  o r  the school. The c u r r e n t  c o n t e s t e d  i s s u e  m u s t  be 
l i t i g a t e d  in the c o n t e x t  o f  g e n e r a l  p a r e n t a l  f i t n e s s  and e f f e c t­
ive n e s s ,  and the h e a r i n g  b e c o m e s ,  in e f f e c t ,  an a t t e m p t  to 
c h a n g e  custody. If t h e r e  is a n y t h i n g  m o r e  d a m a g i n g  to a c h i l d  
t h a n  t h e  b r e a k u p  of its home, it is the c o n t i n u i n g  l e g a l  b a t t l e  
c o u p l e d  w i t h  the p o s s i b l e  s h i f t  in c u s t o d i a l  a u t h o r i t y .  A n y  
s t a t u t o r y  s c h e m e  w h i c h  i n c r e a s e s  the p o t e n t i a l  for c o n t i n u a l  ; 
ccr.test a n d  i n s t a b i l i t y  in t h e  c h i l d ' s  life s h o u l d  b e  v i e w e d  
w i t h  d i s t r u s t .

F a i l u r e  to c o m m u n i c a t e  is v i e w e d  as a p r i n c i p a l  n a u s e  
o f  d i v o r c e .  I am  i n c r e d u l o u s  th a t  a n y o n e  w o u l d  b e l i e v e  t h a t  
t w o  f o r m e r  n o n - c o m m u n i c a t o r s  m i g h t  b e c o m e  ab l e  to j o i n t l y  r e­
s o l v e  i s s u e s  o f  s i g n i f i c a n c e  a f‘-er d i v o r c e .  In m y  j u d g m e n t ,
H 2  210, by r e p o s i n c  e q u a l  d e c i s i o n a l  a u t h o r i t y  in e a c h  p a r e n t ,  
w i l l  f o s t e r  l i t i g a t i o n  a n d  v/ork to the d e t r i m e n t  of the ch i l d ,

I s u g g e s t  th a t  the a u t h o r  of S e c t i o n  l.(b) of H B  210, 
a l e g i s l a t i v e  f i n d i n g  t h a t  the b e s t  i n t e r e s t s  of the c h i l d  are 
s e r v e d  by p a r e n t a l  i m p l e m e n t a t i o n  o f  c h i l d  ca r e  a g r e e m e n t s  
" o u t s i d e  of  the c o u r t  s e t t i n g " ,  is m o r e  h o p e f u l  than p r a c t i c a l .  
C e r t a i n l y  it is d e s i r e a b l e  t h a t  d i v o r c i n g  p a r e n t s  c o n f e r  a n d  
i n t e l l i g e n t l y  a g r e e  u p o n  a p l a n  t r u l y  for the c h i l d’s b e n e f i t .  
U n f o r t u n a t e l y ,  the r e a l i t y  of n e a r l y  all d i v o r c e s  is t h a t  the 
p a r t i e s  are m o t i v a t e d  by  o t h e r  fact o r s  s u c h  as d i s a p p o i n t m e n t ,  
b i t t e r  v e n g e f u l n e s 3 , and c o n s i d e r a t i o n s  of p r o p e r t y  d i v i s i o n  
a n d  c h i l d  s u p p o r t  p a y m e n t s .  A  c l a s s i c ,  e xtreme, b u t  not u n i q u e  
e x a m p l e  of this type of m o t i v a t i o n  I or.ee o b s e r v e d  w a s  the 
p a r t i e s '  a g r e e m e n t  to g i v e  c u s t o d y  of the four y e a r  o l d  to 
m o t h e r  and the five y e a r  o l d  to father. S i n c e  this r e s u l t  w a s  
c o n t r a r y  to c o m m o n  sense, c a s e  l a w  and all l i t e r a t u r e  o n  the 
sub j e c t ,  I i n q u i r e d  a f t e r  a n y  u n u s u a l  f a c t o r s  in s u p p o r t  o f  it. 
T h e r e  w e r e  none. F u r t h e r ,  it b e c a m e  a p p a r e n t  th a t  t h e  m o t h e r  
w i s h e d  to re m a r r y ,  t h e r o f o r e  w a n t i n c  the D i s s o l u t i o n  to be 
s w i f t l y  c o n c l u d e d ,  and the f a t h e r  w i s h e d  to m i n i m i z e  his 
s u p p o r t  o b l i g a t i o n ,  t h r e a t e n i n g  an e x t e n d e d  c u s t o d y  b a t t l e  if 
h i s  d e m a n d s  w e r e  not met. Hence, the t r a d e - c f f .  A n y  l e g i s l a­
tion w h i c h  i n c r e a s e s  the p o s s i b i l i t y  th a t  c h i l d r e n ' s  i n t e r e s t s  
r a y  b e c o m e  the s u b j e c t  of  t a c t i c a l  n e g o t i a t i o n  a u g h t  to b e  
v i e w e d  w i t h  g r e a t  ca u t i o n .

Th e  l e g i s l a t i v e  c r o a t i o n  of a p r e s u m p t i o n  f a v o r i n g  
j o i n t  c u s t o d y  w i l l  tond to m a k e  c h i l d  c u s t o d y  a p o i n t  of 
t a c t i c a l  n e g o t i a t i o n .  It is u n f o r t u n a t e l y  true that by che 
t i m e  a s e p a r a t i o n  r e a c h e s  the l i t i g a t i o n  p h a s e  the p a r t i e s  
h a v e  at l e a s t  c n c  issue up o n  w h i c h  a g r e e m e n t  a p p e a r s  i m p o s s i­
ble. In tho m a j o r i t y  of cases, it is m y  e x p e r i e n c e  t h a t  c u s t o d y  
13 rot the issue. It is e i t h e r  p r o p e r t y  d i v i s i o n  o r  the a m o u n t
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o f  c h i l d  suppor t ,  o r  both . From th i s  I conclude the p a r t i e s  recognize th a t  ti'e Court w i l l  , attempt to  determine custody o b j e c t i v e l y ,  applying the best  i n t e r e s t  o f  c h i ld  c r i t e r i a  as e s tab l i s h ed  by ca*e law and s t a t u t e .  I t  fu r the r  s i g n i f i e s  t h a t  in the m a jo r i ty  o f  cases one party  i s  c l e a r l y  more s u i t a b le  than the o th e r ,  and the p a r t i e s  recognize t h i s  as 
a matter o f  commcn sense, with the a ss is tan ce  o f  counse l .  I t  should t .  ‘emembered the press: t  A .S .  9 . 5 5 .2 0 5  provides th a t  n e i th e r  parent i s  e n t i t l e d  to  a p re ference .

I f  a presumption favoring j o i n t  custody i s  c re a ted ,  the presumption i s  something which must be overcome by the party  d e s i r ing  so le  custody , and who, even applying the standards o f  HB 210 , should be e n t i t l e d  to r o l e  custody in the best  in t e r e s t  o f  the c h i l d .  The th re a t  * aggress ive ly  
a s se r t  the presumption, t o  the Supreme Court i f  necessary , thus c rea te s  a bargaining ch ip ,  a po in t  o f  t a c t i c a l  n eg o t ia t i on ,  out  o f  the c r i t i c a l  i s sue  o f  c h i l d  custody . I see a r e a l  danger t h a t ,  in the o f ten  h igh ly  charged atmosphere o f  a d ivorce  l i t i ­g a t ion ,  such a th r e a t  could be used to  coerce  inappropr ia te  
concessions from a parent who should p roper ly  rece ive  so le  c u s t ­ody but who f e l t  unwil l ing or unable to  bear the expense, s t r e s s  and delay involved in the l i t i g a  : ion necessary to  overcome tho presumption.

I recognize while ra i s in g  th* foregoing concorn tha t
? reposed A .S . 25 . 2 0 . 0 9 0  can be read so as to  require  the " 3 1 1  4??6i!5ent o f  both parents on the record before  the Court can award j o i n t  custody , and arguably , the coerc ion  cou ld  never o c cu r .  I d is ag ree .  A c l o s e  reading o f  proposed A.S. 2 5 .2 0 .0 6 0  and 2 5 .2 0 .0 7 0  in con junct ion  with proposed 9 . 5 5 . 2 0 5 ( c )  c l e a r l y  ind ica te s  th a t  the presumption can be placed a t  issue in a l l  custody proceedings by p e t i t i o n  o f  "either parent" . Thus, even though no .090 mutuality e x i s t s ,  the issue keeps tho law s u i t  a l i v e  u n t i l  a cour t  e l im inates  i t ,  perhaps on Motion fo r  Sunna -y Judgmont, with the expendi­
tu re  c f  add i t i on a l  t ime, enorgy and money. Again, t h i s  works 
two p o ten t i a l  harms. F i r s t ,  aggress ive counsel can increase  the nuisance value o f  h i s  un f i t  p a ren t 's  settlement posture  
b'. che th re a t  o f  unnecessary l i t i g a t i o n .  Second, in a d ivorce  o r  d i s s o lu t i o n  in which tho p a r t i e s  are not represented by 
counsel the un f i t  but dominant paront has an oven groa te r  co e r c iv e  levor .

Because o f  the press o f  ta re  I conclude without t r e a t ­ing a l l  po s s ib le  d e f i c ie n c ie s  o f  the h i l l ,  such aa i t s  compiianco with Axt. ZV 515 C on s t i tu t ion  o f  the S ta te  o f  Alaska, the add i ­t i on a l  hatred end s t r i f e  leve l  tha t  proposid 9 .5 5 . 2 0 5 (d )  w i l l
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produce by making the c h i l d ’ s "emotional or phys ica l  in ju ry"  
the so le  veh ic le  by which re levcn t  background information as t o  a parent may be in troduced , ths abso lute  necess i ty  o f  Courts to  inqu ire  f u l l y  fo r  p o s s ib le  coe rc ion ,  g re a t ly  extending d ivorce  proceed ings , ths err .fusion proposed 
A .S .  2 5 .2 0 .1 5 0  may i n j e c t  in to  e x is t in g  s ta tu te s  c o n t r o l l i n g  : termination o f  pa ren ta l  r i g h t s ,  and the e r . f o r c i b i l i t y  c f  proposed A .S . 2 5 .2 0 .1 7 0  as i t  cu ts  across  federa l  and s ta te  pr ivacy and c o n f i d e n t i a l i t y  laws.

House B i l l  210 i s  not necessary and i t  is  p o t e n t i a l l y very harmful to. c h i ld ren  o? separat ing p a r en t"  i f  < •» unnecessary because our e x i s t in g  system, o f  laws a lready  allnv;s to r  an a uf lu ln t  LUSLud-. w'.ilUi l!» seidonTre-  d^Tos-.ea, seldom granted , and even la s s  o f ten  fun c t ion a l .  The 
p o t e n t i a l  harms to  ch i ld ren  are manifo ld , but p a r t i c u l a r l y  so because experience t e l l s  us t h a t ,  by encouraging con ten t iou s ­ness and not compromise and adjustment between paren ts ,  the tu rmoi l  surrounding the d ivo rce  may continue , even co re ­qu i r ing  a change o f  custody to  one party or the o th e r ,  with obvious un se t t l ing  o f  the c h i l d .~  i

As one analyzes HD 210, one is  struck with the wisdom oi . our present ichene o f  custody s t a tu t e s  and case law. There 
/ f p i  w’ u ’j j - j ; . m g  u ? u g * i  t o

m.coirv i r.e c u s t o d ia l  arrangments i f  the ch i ld  i s  in danger o f  harm, o r  i f  a change in circumstances warrants i t ,  but by requ ir in g  a high th resho ld  fo r  m od if ica t ion  o f  custody d e c r ie s  the temptation to  con te s t  d is favored  parenting de c is ion s  simp y out o f  pre ference i s  g r e a t ly  d im inished . Not so with j c i n t  custody .
e

Members o f  the family law se c t ion  o f  the Anchorage Sar Assoc ia t ion  roqucst th a t  the Cou r t 's  spokesman jo in  with them in requesting tha t  hearings be conducted on HD 210 in Anchorage. I / t on cu r .  Moreover, I f  i t  ia  thought to  be a p p r o p r i a t e / l _vould bo v - l l i r . c . m  a r n m r  in
annual leave s ta tue  and a t  my jwn expense i fnecess&ry.
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A p r i l  9, 1981

Mr. W i l l i a m  Grant Callow, II 
G e n e r a l  Counsel to A d m i n i s t r a t i v e  Director 
A l a s k a  Court System  
303 K Street
Anchorage, Alaska 99501

Re: Presumptive Jo i n t  Custody

D e a r  Mr. Callowt

I wish to convey to you my concurrence in the opinions 

e x p r e s s e d  by the H o n orable J. Justin Ripley on April 7, 1981, 

w i t h  regard to p r e sumptive joint custody.

Sincerely,

REMidpd

cc: A. H. Snowden, II
Judge J. J u s t i n  Ripley 
Ju d g e  Victor D. C a r l s o n  
M a s t e r  William Hitchcock  
M a s t e r  And r e w  Brown 
F r a n c i s  Stevens

RECEIVED
APR 131981

Glues U  Central louutol 
Alaska Court SytUa
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April 9, 1981

Mr. William Grant Callow, ZZ 
General Counsel to Administrative Oi -tor 
Alaska Court System 
303 K Street
Anchorage, Alaska 99501

Re: Presumptive J o in t  Custody
Dear Mr. Callows

Z wish to convey to you my concurrence in the opinions 

expressed by the Honorable J. Justin Ripley on April 7, 1981, 

with regard t ^ p r e s u m p t i v e  joint c u s t o d y ^ )

Sincerely

REMtdpd

CCS A. H. St *d«n, ZZ 
Judge J. Justin Ripley 
Judge V  jtor D. Carlson 
Master William Hitchcock 
Master Andrew Brown 
Prancls Stevens

RECEIVED
AFR131981

Giitf* d  Ccasru CuuaMl 
Aluki Court 8>iua *
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W IL U A M  0 .  H ITCHCOCK
T ria l C ou rt!

The Honorable Donald E. Clocks in March 25, 1981
Chairman
Health, Education & Welfare Cannittee 
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99811

Dear Mr. Chairman:

It is ray aiders tending that a hearing is being held before your 
ooRsdttM on March 26, 1981 concerning the above bill. Although this letter 
will not have reached you in time for that hearing. I feel 1 nust relay my 
concerns as to the future fate of the legislation.

As Children's Court Master in Anchorage, 1 have the additional duty 
of hearing contested domestic motions and derate approximately one-third 
of ray time to that area. I os concerned that if HB 210 becomes law as it is 
presently vricsi, there will be substantial negative impact on the welfare 
of children in dirarce custody. Rather than address my concerns in this 
letter. 1 wish to instead request that the cannittee conduct further hearings 
on the bill hare in Anchorage and poesiblv Fairbanks so that a greater cross- 
section of professional input c m  be obtained.

Thank you fo r jour consideration to this matter.

Re: House Bill No. 210 
Stared Custody

Very truly yours

William D. Hitchcock 
Master, Trial Courts

WH: y s

cc: Honorable Victor D. Carlson
Superior Court Judge, Third Judicial District

Hr, Albert H. Sxal
Area Court Adbdnlstrator, Third Judicial District
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April 7, 1981

^Suprrtor (Court

Mr. W i l l i a m  Grant Callov, II, Esq.
General C o u n s e l  tc A d ministrative Director 
Alaska C o u r t  S y s t e m  
303 "K" Street 
Anchorage, Alaska 99501

Re: Ju d g e  Robin L. T a y lor's letter of May 3, 1979 
re: presu m p t i v e  joint custody

Dear Mr. Callow:

Th e r e  are two things that can be said with absolute 
c e r t a i n t y  about my great and good friend Judge Robin L. Taylor. 
Pirst, he invests the philosophical positions that he espouses 
w i t h  his own immense personal sincerity. Second, he tends to 
express h i m s e l f  upon these Issues w i t h  aore eloquence than 
objectivity. A l t h o u g h  his letter to Mrs. Miller and Mrs.
Pisher of M a y  3, 1979 m a y  represent a position which he would 
be w i l l i n g  to reev a l u a t e  in the liqht of his • *-wo additional 
years of judicial service, insofar as it may taken as repre­
senting c u r r e n t  doctrine, I feel constrained to reply. This 
because Z disag r e e  w i t h  virtually all his assertions except 
that c o n t a i n e d  in tne last sentence of paragraph number one.

Deal i n g  first w i t h  our single source of agreement,
Z agree w h o l e h e a r t e d l y  w i t h  Judge Taylor that disputes over 
child c u s t o d y  have the potential for producing heart ranching 
and t r a g i c  consequences. Where Z begin m y  dlsagieement with 
Judge T a y l o r  is that it appears to be his thesis in his letter 
that p r e s u m p t i o n s  as to jclnt custody, and Indeed joint custody 
decrees themselves, w o u I d  reduce or d i s courage these disputes.
I r e s p e c t f u l l y  suggest in the strongest terms that the experience 
of the B e n c h  ge n e r a l l y  and a careful analysis of the motivations
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of the part i e s  to divorce actions clearly indicate otherwise.
As I r e p e a t e d l y  stated in my memorandum to Judge Moody of 
March 19, 1981, the principle evil of the joint custody pre­
sumption p r o p o s e d  in House Bill 210 is that it will encourage 
and to a c e r tain degree even require c o ntinuing legal "dis­
putes" over m a t t e r s  related to child custody, long after the 
divorce and custodial placejient is finalized and the parties 
and children, in the interest of their emotional health, must 
be coar.itted to going forward with the rebuilding of thj£r 
lives. O u r  e x i s t i n g  statutes and decisional law provide this 
essential st a b i l i t y  through a decree g r a nting custody which 
wou l d  o n l y  be changed in the best interest of the child, and 
upon a showing o f  changed circumstances.

One o f  the factors the trial court must assess in 
the en t r y  of such a decree is the custodial parent's w i l ling­
ness and a b i lity to foster an open and loving relationship 
b etween the ch i l d  and the noncustodial parent. The concept 
that the ch i l d  needs and requires continuing contact w i t h  the 
noncustodial par e n t  is as essential and central to present con­
siderations c f  c u s tody as it can possibly be. No joint custody 
presumption is required to make that concept more central to 
the judge's c u s t o d y  decision, and attempting to do so by in­
serting joint cust o d y  provisions which are likely to lead to 
further l i tigation is a b solutely contrary to the conditions 
of stability w h i c h  are at the heart of the "best interest of 
the child" analysis.

S t r o n g  issue must be taken w i t h  Judge Taylor's 
assertion in p a r a g r a p h  two that the Courts "blandly skip 
over" c u s t o d y  Issues by the use of the phrase "reasonable 
rights of visitation". It might first be observed that 
"reasonable vi s i t a t i o n " i s  not an unenforceable clause. A 
great body of d e c isional law exists to guide a reviewing 
court in the d e t e r m i n a t i o n  of whether a custodial party has 
been reasonable in complying w i t h  the v i sitation order.
Further, such language has bee;, found t o  be desirjable since 
it e n c o u r a g e s  the parties to work toward agreement as to the 
amount and type o f  visitation whi c h  is d e s lrdable for the 
child and is p o s sible for them. F i n a l l y , Judge Taylor's e x­
perience in this field does not appear to exte n d  to the fact 
that the Co u r t  has the authority to be as specific in its 
visi t a t i o n  ord e r  as the parties request or as the conduct of 
the p a r t i e s  requlrer. X know of no situation in wh i c h  X have 
refused nor can X envision a situation in w h i c h  any judge 
would refuse to spell out rights of vis i t a t i o n  w i t h  great speci­
ficity wh e r e  v i s i t a t i o n  by the noncustodial parent was apparently 
consistent w i t h  the best interest of the child and such specifi­
city a p p eared to b  required. Xt is palpably false to suggest as 
Judge Taylor does in paragraph two that visitation is an issue
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w h i c h  is b l a n d l y  skipped over.

Judge Taylor incorrectly suggests in paragraph three 
that ths C o u r t s  have "only r e c e n t l y” and ”very s l o w l y” begun to 
meet t h e i r  obl i g a t i o n  to consider the necessity of appointment 
of g u a r d i a n s  ad litun for children in contested divorces and in 
a p p l y i n g  the Best "interest of the c h i l d” standard. I don't 
k n o w  w h a t  Judge Taylor's experience has been, but since my 
a p p o i n t m e n t  to the Anchorage Bench in 1975, guardians ad litem 
have b e e n  a p p ointed routinely w h e n  requested by either party. 
Further, a l t h o u g h  it is not required, these guardians are often 
lawyers w h o s e  investigations and reports are given great weight 
by the Co u r t  deciding custody issues.

I feel compelled to further suggest that if, in his 
d o m e s t i c  relations practice as an attorney, Judge Taylor found 
that the C o u r t  was failing to a d e quately consider the concept 
of * b e s t  interest of the child" in awarding custody, he need 
only have appealed to the Alaska Supreme Court to have that over 
sight rectified. For the last nearly twenty years, since 
Rhodes v  Rhodes 375 P2d 902 (Ak. 1962), the Alaska Supresie Court 
has See- committed to the prop o s i t i o n  that the welfare and the 
best I n t e r e s t  of the children m u s t  be given paramount consider­
ation. Z suggest there is no bas i s  in fact for Judge Taylor's 
s u g g e s t i o n  that the Trial Cour t s  of Alaska have given only 
g r u d g i n g  eff e c t  to the concept of *best Interest of the c h i l d”, 
even b e f o r e  that concept was made pert of Alaska's statutory 
law m o r e  than thirteen years ago.

Al t h o u g h  time does not permit me to continue w i t h  my 
s e n t e n c e - b y - s e n t e n c e  analysis, fairness and accuracy require 
me t o  d i s p u t e  t w o  theses stated by Judge Taylor in paragraphs 
four a n d  seven. It cannot be said w i t h  accuracy that Courts 
”rubber stamp* the parties Ignorance of the law by routinely 
and u n q u e s t i o n i n g l y  approving custody agreements between p a r­
ties u n r e p r e s e n t e d  by counsel or otherwise. I have spoken to 
a g o o d l y  number of Superior Court Judges who have rrl**ry 
r e s p o n s i b i l i t y  for domestic relations matters as well as the 
two a* ending masters for d o m e s t i c  relations here in Anchorage. 
The c o n c e r n s  they express to me Indicate that their attitude is 
the s a m e  as m i n e  was w h e n  for m o r e  than a year and a half I 
was e x c l u s i v e l y  assigned to family and children's setters in 
1976 and 1977. Agreed custody dispositions, particularly those 
b e t w e e n  p a r t i e s  unrepresented by counsel, require close scrutiny 
by the C o u r t  to ensure that the agreement is in fact arrived at 
w i t h  the best Interest of tne child in view, and not some other 
motive, and further that the a g r eement 1s truly an agreement and 
not the result of coercion or some other factor. X call upon 
m y  fri e n d  Judge Taylor to substantiate this ‘rubber stamp* actlv 
lty w i t h  any cases he w i s h e s  to put forward.
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Judge T a y l o r '8 second thesis In paragraphs four and 
seven appears to be that in the u^ual and typical situation, 
the father, having consulted his trusted friends, advisors 
and even his attorney, becomes convinced that, he has no 
o p p o r t u n i t y  to obtain custody, and further that he must be c o n­
tent w i t h  such visitation as his "ex-wife lets him" have. As 
I stated e a r lier in this letter, it is a false premise to assume 
that the phrase "reasonable and liberal rights of visitation" 
places the entire discretionary control with the ex-wife. More­
over, I challenge Judge Taylor or any other person to produce 
a single decree granted by the Courts of Alaska which vests total 
d i s c r e t i o n a r y  control over visitation in the custodial parent 
by its specific terms. (May I request, in order to save us all 
time, that if anyone is prepared to accept m y  challenge, he or 
she read the record wh i c h  underlies that decree. I would ven­
ture an o p i n i o n  that if such a decree is found, the record 
un d erlying it will be replete w i t h  evidence supporting the 
trial judge's decision that such control over the visitation 
w a s  in fact in the best interest of the child based upon the 
c o n t i n u i n g  course of conduct of the noncustodial party.)

Judge Taylor's final paragraphs, eight through fourteen, 
appear to be a coaaent on the case of Mr. Rudy Jounson. I leave 
the record of that case in the various Courts of this jurisdic­
tion to speak for itself, exce p t  to observe that it is difficult 
for me to understand how an allegedly loving and concerned non­
custodial parent could attempt to justify, and a judicial officer 
appear to approve child hostage taking as "the only way left to 
strike back at a system that won't listen . . . Page 4, 
p a r agraph 13, line 6.

It has not been m y  intention in this letter to strong­
ly cr i t l s l s e  m y  brother Judge, although 1 personally believe 
that his letter of May 3, 1979 requires this type of comment,
I would not be adverse however, if, before any of t«.ls letter 
is shared outs i d e  the Court 
A d m i n i s t r a t o r  and the Chief 
of its release.

J J A i a l i

( :i A r t h u r  H Snowden, XI 
Ho n orable Judge Ralph E. 
H o n o r a b l e  Victor 0. Carl 
tfllliam Hitchcock 
A n d r e w  Brown 
P r a ncls Steven.
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Ma r c h  19. 1981

The H o n o r a b l e  D o n a l d  E. Clocksin 
C h a l r m  n
Health, E d u c a t i o n  &  Welfare Committee 
Alaska House of Representatives 
Pouch V
Juneau. Alaska 99811

This letter is to express my c o n c e r n  o v e r  the a m e n d
me n t s  w h i c h  Ho u s e  Bill No. 210 wo u l d  engraft o n t o  the c h i l d  
c ustody d e c isions m a d e  by judges in divo r c e  p r o c e e d i n g s .  A t  
present the s t a n d a r d  Is the child's best i n t erests and a n  e f f o r t  
is m a d e  to s t r ucture each parent's r e l a t i o n s h i p  w i t h  the c h i l d  
In order to reduce the pressure on the child w h i c h  u s u a l l y  
accompanies a c o n tested child custody proceeding.

If House Bill No. 210 becomes l.w, the p r e s u m p t i o n  
will be to leave custody w i t h  both parents g i v i n g  e a c h  the same 
control over the ma j o r  decisions affecting the c h i l d  as m a r r i e d
f arents have. This would result in m a n y  o p p o r t u n i t i e s  f o r  con- 
rontatlon in w h i c h  the child would b e  caught In the m i d d l e ,  

e.g., the choice o f  a school, public o r  p r i v a t e , a l t e r n a t i v e  o r  
basic, etc. N e i ther parent wo u l d  have the a u t h o r i t y  to m a k e  the 
d e c i s i o n  and the child w o u l d  be t o m  In h a v i n g  to m a k e  a c h o i c e  
and then the matter, ultimately, w o u l d  have to be d e c i d e d  b y  the 

court.

Rc: House Bill No. 210
Joint C u s t o d y  of C h i l d r e n

Dear Mr. Chairman:



It appears as if the o b j ective of l e g i s l a t i o n  s h o u l d  
be to reduce the possibility of confron t a t i o n  b e t w e e n  d i v o r c e d  
people and not to increase the opportu n i t i e s  for l i t i g a t i o n  w i t h  * 
its attendant monetary, and e m o tional costs. .In a d d i t i o n ,  passage.. „  
of the b i l l  w o u l d  rfeqilite ma'fiy additional custody investi g a t o r '  
and j u d i c i a l  resources.

•
T h a n k i n g  you for c o n sidering m y  comments a n d  r e q u e s t i n g  

that y o u  give representatives of the judiciary the o p p o r t u n i t y  
to testify, I am

V e r y  truly yours.

V i c t o r  D. Carlson 
Su p e r i o r  Court Judge

V D C :rv

cc: The Ho n o r a b l e  Terry G a r d i n e r
•»7he Ho n o r a b l e  Brian Rogers
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G r a n t  Callow, Staff Counsel

o a t k  , M a r c h  27, 1 9 8 0

W i l l i a m  D. Hitchcock
Andrew M. Brown andu M l i . .  n  i t  J   i.

s u b j c c t : Problems w i t h  the U n i f o r m
Child Custody J u r i r d i c t i o n  Act 
AS 25.30.010 - .900

/ r * \

Two Sections of the Act need immediate r e v i s i o n  b y  tne 

legislature in order for the courts to be able to h a n d l e  certain 

chi If

courts would have jurisdiction over children. It is d i f f e r e n t  

from the model Uniform Act in that the following S e c t i o n  3(a) of 

the model Act was not included in Alaska's version:

(2) it is in the best interest of the c h i l d  that a 
court of this state assume jurisdiction b e c ause  
(i) the child and his parents, or the child and 
At least one contestant, have a s i gnificant  
connection w i t h  this State, and <ii) there is 
available in this State substantial e v i d e n c e  
concerning the child's present or future care, 
protection, training, and person relationships:

A  significant p r o blem w i t h  our present .020 is that we wo u l d  

not have jurisdiction in uncontested divorces or d i s s o l u t i o n s  of 

ma r riage wherein the children never resided in A l a s k a  or did so 

but *°r* th* n •*« months prior to the c o m m e n c e m e n t  of the 

action e ven though both parents consent to the c o u r t  having personal 

jurisdiction over themselves and have entered into a ch i l d  c u s t o d y

section wh i c h  states w h e n  ths

agr« ment. The model Act provision would allow us to assumo such



j u r i s d i c t i o n  because a t^ l e a s t ^oae  p a r r o t  would s t i l l  r e s i d e  he re  
and through t h a t  p a r en t ' s  tes t imony s u b s t a n t i a l  ev idence  c o u ld  be
ob ta ined  as t o  the  chi ld '_s  i n t e r e s t s .  However o u r  p r e s en t  S*020
emphasizes the c h i l d ' s  p re sen t  o r  r e c en t  r e s id en ce  r e g a r d l e s s  o f  
whether i t  i s  an am iab le , un con te s ted ,  f u l l y  agreed -upon cu s to dy  
agreement o r  a con te s ted  c a s e .

In those  ca se s  which we do not have j u r i s d i c t i o n  t o  rende r  a 
cus tody  d e c i s i o n ,  i t  must be done by the cour t  o f  the s t a t e  wh ich 
has j u r i s d i c t i o n .  Th is means t h a t  the p a r t i e s  w i l l  p r ob ab ly  have 
t o  h i r e  a t t o rn e y s  in  t h a t  s t a t e  and f i l e  new papers  th e r e  j u s t  f o r
a cus tody  d e c i s i o n .  Th is  n e c e s s i t a t e s  no t  on ly  a d d i t i o n a l  c o s t s ,  
but a l s o  the r e a l  p o s s i b i l i t y  t h a t  because o f  th o se  added c o s t s ,  
the p a r t i e s  w i l l  f e e l  disinclined t o  ask f o r  an o th e r  s t a t e ' s  c u s t o d y  
d e c i s i o n ,  thus leav ing  the cus tody  i s s u e  un reso lved  by a c o u r t .
The problem with t h i s  i s  t h a t  shou ld  th e re  ever be f u t u r e  l i t i g a t i o n  
over  cu s tody  a c o u r t  would be h indered in  making a d e c i s i o n  w i th o u t  
th e re  being a p rope r  o r i g i n a l  cu s tody  d e c r e e .

A s o l u t i o n  t o  t h i s  j u r i s d i c t i o n  problem where the p a r en t s  agree  
on c h i l d  cus tody  i s  f o r  e i t h e r  the mode 1 Act's language t o  be used 
o r  the f o l l ow in g ,  which i s  l im i t o d  t o  the  uncon tas ted  c u s to dy  c a s e s ,  
be used : __——  '-------—------

( • )  the pa ren ts  o f  the c h i l d  have agreed  in  w r i t i n g  
as t o  custody ar.d v i s i t a t i o n  and i t  i s  in the  b e s t  \
I n t e r e s t  o f  the c h i l d  t h a t  t h i s  c o u r t  assune j u r i s -  \d i c t i o n ;  1



h i c h  n e e d s  q u i c k  a t t e n t i o n  is the e f f e c t  o f

AS 25.30.040(b) wh i c h  requires that notice to perse s o u t side the 

state be in accordance with C ivil Rule 4 and " . ..be served, mailed, 

delivered, or p u b l i shed at least 20 days before a n y  hea r ing  in this 

state." It is not unusual for the courts hero to be p r e s e n t e d

with ex parte temporary restraining order m o t ions u n d e r  C i v i l  Rule
-  -  — - —  - -    -  -

65 or shortened time motions under Civil Rule 77(j) ask i n g  that an 

orusr be granted p r ohibiting an out of state p a r e n t  from s e i z i n g  a 

c h ild or i n terfering with the child's present custodial .

These moti o n s  are usually based UDon the a f f idavit o f  the A l a s k a n  

parent that there is an imminent threat the out o f  state p a r e n t  is 

likely to come to Alaska , R u l e  65 there

must be a p r eliminary inj f the g r a n t i n g

of an ex parte temporary restraining order, h o w e v e r  this c o n f l i c t s

with be ause the latter says at least 2 0  days n o t i c e  is

required before there can be a hearing. Civil Rule 7 7 ( j )  a l s o  co n f l i c t s

with J icauso it allows for a hearing j u s t  24 h o u r s  after notice.

The court then is left with the alternative of h a v i n g  a p r e l i m i n a r y  

injunction hearing or shortened time hearing p u r s u a nt to the Ru l e s  

of Civil P r o cedure but In violation of $.040(b) o r  not h o l d i n g  any 

substantive h e a ring until 20 days lapse but g r a n t i n g  e x t e n s i o n s  o f  

an e xperts temporary r s t t r a J-lng order.

A  possible solution would be amending S«040 so that an e m e r g e n c y  

hearing can be h e l d  in less than 20 days after n o t i c e  is m a d e . T h e  

following language could be added to S*040(b)i

exc e p t  that based upon affidavits s t a t i n g  that a

•«*
' 
* 
>v
* 
S-



person outside this s tate is likely to i m m i n e n t l y 
i n t e r f e x f i _ M ^ l i ^ h e ciistody_.Q r -Visa tatiaii_Q£_a 
cTTild In this state, the court mav hear the m a t t e r  
as permitted by the A l a s k a  Rules of Civil Procedure

This language would allow for there to be p r eliminary i n j u n c t i o n
• <i i - - c 91

hea r ings  under C i v i l  Rule 65 o r  shortened time h e a r in g s  under
C ivil Rule 7 7 (j) - both of which require there to be n o t i c e  to 

the p a r t i e s , but have less than the 20 days requirement of 6 . 0 4 0 (b). 

The child r e n  and custodial parent are protected b y  this p r o p o s a l  

since they could have a court hearing on the prob l e m  s o o n e r  than 

the p r e s e n t  statute allows, and the out of state p a r e n t  is p r o­

tected by requiring that notice still be given to h i m  u n d e r  e i t h e r  

Civil Rule 65 or 77(j) and requiring the filing o f  a f f i d a v i t s  

showing the likely and imminent custodial Interference.

T h e r e  may be other problems w i t h  the Act, b u t  th e s e  two are 

the m o s t  pressing in the sense of convenience to the p a r t i e s  and 

c h i ldren in uncontested cases and protection of c h i l d r e n  wivin a p a r e n te
is out of state. We would be pleased to a.tswer any i n q u i r i e s  you 

may have o n  this matter.
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WILLIAM O. HITCHCOCK
Mm w , TrW Count

The Honorable Donald E. Clocksin March 25, 1981
Chairman
Health, Education & Welfare Cannittee 
Alaska House of Representatives 
Pouch V
Juneau. Alaska 99811

Dear Mr. ChAlnaan:

It is my understanding that a hearing is being held before your 
oamdttee on March 26. 1981 concerning the above bill. Although this letter 
will not have reached you in tine for that hearing, I feel 1 mist relay my 
concerns as to the future fate of the legislation.

As Children's Court Master in Anchorage. I h a w  tha additional duty 
of hearing oonteetel dmestlc motions and devote approximately one-third 
of my tine to that srea. I an concerned that if HB 210 becomes lav aa it 1s 
presently written, there will be substantial negative impact on the welfare 
of children In diwrce custody Rather than address my concerns in this 
Utter. 1 wish to Instead request that tha ocnmlttee conduct further hearings 
on the bill here in Anchorage aid possibly Falrtanks so thst a  greater anoes- 
•ectlon of professional Input cm  be obtained.

Thank you for your consideration to this natter.

Re: House Bill No. 210 
Shared Cuatody

Vary truly yours

William D. H‘tchooc' 
Heater. Trial Courts

WDM ys

oci Honorable Victor D Carlson
Superior Court Judge. Third Hadiclal District

Mr. Albert H. Seal
Area Court Acfednlstrator. Third Judicial District
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November 23, 1981

Rep. Mike Be irne , Chairman H .E .S .S .  Committee 
700 "h" S t r e e t ,  S u i te  G 
Anchorage, Alaska 99501
Re: Te leconference on HB 210 , November 20 , 1981
Dear Representat ive Beirne :
I was d isappo in ted  in the way the above te le con fe rence  was organ ized .  I am fu r th e r  f r u s t r a t e d  by not knowing f o r  sure 
how to  remedy the matter— whether through your Committee as the sponsors o r  the Te leconference peop le .  So I w i l l  send s im i la r  comments to  both .
The hear ing , as I understand i t ,  was o r ig n a l l y  se t  to  be a i r ed  only in Anchorage and Fairbanks. Then Barrow and Soldotna  
were added. Perhaps t h i s  i s  whero the shortage o f  t ine  r e su l t e d .  Whatever the reason, i t  was poo r ly  handled. People in Anchorage 
were scheduled to  t e s t i f y  u n t i l  J a "  p .m . ,  with another two 
hour per iod  in the oven i ig .  Pooplo on the te lcon fe ren co  ne t -  work were to  be allowed co t e s t i f y  from 3 : 0 0 - 5 : 0 0 .  As you 
well know, Anchoraqe testimony was taken with un lim ited time 
un t i l  4 :0 0  and t h e r e a f t e r ,  people on the network were only permitted to t e s t i f y  fo r  5 minutos each . This was un fa i r  to  
tho non-Anchorage people who a rc  v i t a l l y  concerned about 
t h i s  b i l l .
My cuggest ion fo r  fu turo  conferences i s  to  e i t h e r  l im i t  every­
one* s comments to  10 -15 ml ,u tes ,  with a dd i t i on a l  time allowed  
at the ena o f  a hearing i f  i t  i s  a v a i l a b l e .  Or, e s p e c i a l l y  in the s i t u a t i o n  whoro a fu r the r  evening sess ion  was to  be held  
in Anchorage, which was not te le con fe renced ,  to  take testimony from the te lecon fe rence  people f i r s t ,  g iv ing Anchorage people  
the remainder o f  the t ime. In the schedule we had a t  t h i s  l a s t  
te lo con fo ren ce .  Anchorage testimony cou ld  have been cu t  o f f  a t  3 :00  in o rder  to  give s u f f i c i e n t  time fo r  the out ly ing  areas  
t o  t e s t i f y .  Th is  4s ,  a f t e r  a l l  the reason fo r  having such a te le con fe rence  system to  begin w ith .
1 understand tha t  John Holmes o f  our o f f i c e  has ta lked  t o  you 
about these same matters and you suggested tha t  a second conference  
may be he ld .  I s t rong ly  support t h . s  idea ,  but am concern i



. '* ?about the time involved . Mr Holmes t e l l s  me th a t  in the next few weeks, the m a jo r i ty  o f  the work on the b i l l  w i l l  be con­
ducted . Since I be l \eve  there are  many problems with the b i l l ,  I want to  be sure th a t  the op in ions  o f  th* non-Anchorage 
communities are  heard and f u l l y  cons idered— a fe e l in g  I d id  not rece ive  from the l a s t  te le con fe ren ce .
HB 210 has important r am i f i c a t i o n s  in the r u r a l  communities, so 
I am concerned tha t  these communities can o f f e r  t h e i r  f u l limpact . 
S in c e r e ly ,

/ a .  ^

Linda M. Wingenbach 
A t t o r n e y - a t - L a w

c c :  L e g i s l a t i v e  A f f a i r s
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AND LE GI SL ATI VE  C O U N C I L

December 7, 1981

Linda Winganbach, Attomey-at-Law 
Alaska Legal Services Corporation 
P.O. Box 309 Borrow, Alaska 99723
Door Ms. Winganbach:
I received your letter regarding Houne B i l l  210 and your concerns about Mother those individuals outside of Anchorage were given adequate tine to 
pruajnt their testimony. I would have to agruo with your observation and as chairman of tho H.B.S.S. Ooemittee, I should have limited tho cements of 
tho Anchorage gnxf> so that you and several other would haw received more time.
There is hcMsvcr a reason why 1 did not do this. 1 relates to th. last tw) teleconferences which woro held on this b i l l  under tho previous chair­
man, RepETKvntativ* Clocksin. Several Individuals in Anchorago and Fairbanks 
expressed concern that they too hod no* boon given enough time or adequate 
notice and that tho tostinmy wu "s* d" in favor of the opponents of tho
b i l l .  I therefore fe lt an ubligetior. to allow them as nuch time as they needed.
ttiile you may not agree with ny pusiticn, 1 would hope that you at least 
isvderstand the reaaens for ay action. I realise that House B i l l  210 has 
irportant zomlf ications in the rural oaemjintios, just as i t  docs in tho 
urban areas of the state. Therefore, X plan on scheduling another telo - omfounce from Juneau t ra*tm* in January and you can rust assured that 
everyone will bo given adequate not loo and time to testify .
YUu also expressed concern that the majority o? tho work on the b i l l  will fc* dene in the next few weeks thexby is* lying th it  i t  will bo too late for 
any cither input, ttiile i t  is true that ly staff is working on changes in 
ths b i l l ,  nothing is over hsritttfi in stone". Legally, the cxmnittue cannot adof* a mftntitute until we are back in session so this s t i l l  allows plenty 
of tin- for additional ’ estimrmy. You might also not* that the b i l l  has 
a further referral to t s  House Judiciary Onesuttoo and the chances are 
p r e t t y  good thst i t  will go through further changes before it ever roaches tha House floor.


