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post-divorce environment.

The blunt and painful truth is that the
evidence available was. nt best, shallow, and.
at worst, misused. Theories became cliches.
"Children should not be bounced back and forth
like a yo-yo." "The child needs his mother.” "A
father is not equipped by eltner temperament
or experience to raise a child, especially a
young child." "A child needs the security of one
place that he can call his own.""He can't live in
two places.” "If parents can't get along in a
marriage, how are they going to agree in a
divorce?"

These pseudo-psychological cliches, were
and are. the language of the custody
courtroom. It was the weight of this non-
evidance which, we believe, led the courts to
single out the mother for custody. Over-
burdened courts relied on previous settlements
as their guide seldom questioning what ap-
peared to be— but was not— an established
psychological premise. The courts reacted to
conventional logic.

Several recent studies are helping to
reshape that conventional logic. These studies
are soon to be re-enforced by the report of a
divorce research panel of the National In-
stitute of Mental Health. That roport will focus
on the impact of divorce on children.

The consensus of the pane* of experts sup-
ports the view that custody arrangements for
the children of divorce which remove the father
from a child's life are. quite simply stated, the
wrong way to provide for “the best interests of
the child." To provide an atmosphere for nor-
mal dovelopmont and provido a framework for
establishing sound relationships with both
parents, the courts must provide the basis for
a father to stay involved with his childron after
divorce and not continue to pose an artificial
barrier between children and father.

There it enormous initial pain for children
of divorce. The child's balanced world is sud-
denly shattered by two people who are his role
models for life. Peelings of betrayal and aban-
donment are evoked. Many seek confirmation
that there is truth In parents* traditional reas-
surance that "while mommy and daddy aren't
living together any >nore, we both love you and
will olways be near you." It is precisely at this
moment that the court "in the best interests of
tho child" intervenes and effectively romoves
even tho most interested and involved father
from the dally lifo of the child. Listen to some
of the nnecdotos included in the research data
we will roviow shortly:

On* child spent hi* lime In hi* rh*ir listening le record*

coni.net him on r toy telephone 1

Ift m,lom" docent stop smoking. | wont ha's any family
nt nil.

This court enforced absenr, of a father from
his children is based on the beliefthat this will
be in the best interests of the child's psy-
chological development.

The children's quotes may only be the tip of
the psychological iceberg. Few researchers in
the past have scientifically studied the impact
of father’s absence on the children of divorce:
most research extended only to the family
prior to divorce.

The post-divorce research that did take
place excluded the father. In fact, in one study
of fathers, tha researchers admitted they
gatherec all their information from mothers.

In a paper. Fathers. Children And Joint
Custody derived from her doctoral disserta-
tion. Judith Brown Grcif, wrote:

In contrast to a popular mylb limt father* walk away from

divorce and their families -inscnlhed and carefree, the

evidence here I* that n majority of theae men experienced
mire*a sever* enough to bring on physlenl problem*.

_Denied contact with their children, being forced into the
situation of getting permission from the rustodint parent
for extra time. often being denied nrre*s lo their child™
touchers -.to won't discuss school porformnnro with non-
custodial parents, these fnther* see themselves less and
less ns parents and eventually act In accordance with the
role society has assigned them: the absent parent. "Why
dont 1 see more of my kids?" it father Inmented. "I'm so
angry because so much has been taken nwny ... | feel
dﬁpkrjlglgd. Why do | have to beg my wtfe to see more of my
child’

... there I* it gristing literature on joint parenting which
documents the positive effects such arrangement* have on
Parent* and children alike. Such findings arc supporte,d_b)(
he results of this study. As seen here, fathers wﬂhdom
custody of their children feel it works very well, nnd the
fathers themselves seem most satisfied with their post-
divorce relationship with their children. Children need ac-
tive Involvement with both parents, and th* findingsdear-
ly Indicate that fathers with joint custody ar# most likely
to continue to have a high de?ree of influence In their
child's growth and development.

Of added Interest, some generally held concerns about
th* effect of joint custody do not seem born* out of this
sample. For one. th* issue of how disruptive It must be for
childron to hovo two homes rathor than an* aeeme to he a
conem more of Ib# observing public than of the joint
custody families. themselves.” All of th* joint custody
fathers tel up Ilvmq sRace for th# children in their homes,
ulth special toy*, clotnes, etc Th* children do not arrive
with suitcase tn bond. nor. tflsr an Initial period fadjust-
ment, do they teem to feel disoriented about when the
sPend time with each pnrent. At on* fattier explained.

here is no shuttling hnrh nnd forth, me son I« shuttled
every day to nnd from school. This t* called conswtenc,Y,
scheduling." Another father pointed out; "We're n.mobile
society ... tom* people mnvt constantly during their live*
tlte riéli often live in'several homes .,. sihat oinkes a joint
living arrangement on different?"

These fathers did nut sente that the arrangement posed



n difficulty for their children's friend* either Mnny of the
men expldined that to come from * divorced household I*
not unusual amon% their children's friends: what makes
them special Is not the two homes but the fact that ".ney
gel to see their fathers more than their friends who have
Visitation fathers.

In Addition, not only do the children soon selllt into the
routine of the arrangément, but the Issue.ofss?/mg good-
bye is not as painful ns for children in sole custody
afrangements. Fathers with limited visitation continually
discussed the pain_ both they nnd their children ex-
Perlenced when ‘their time together ended, due in part to
he long stretch before they could tog each other again,
and also lo the onIK briefamount of time (the "tense’
referred to earlier) they are allowed to share. This did not
hold true for the joint custody fathers who reported they
and their children could more, ea5|I¥, separate knowing
they would soon have a long period of time together again.

A se.ind belief about joint custody is that children end
up being pawn* in the midst of parental battles, and thot
this produces a situation of divided onaltles. Quit* to th*
contrary, children seem "used™ in sole custody arrange-
ments because of the mhere.nune(wal power distribution
structured between_ the parents. Non-custodial Par_ents
withheld visitation if o support payment Is late. In joint
custody arrangements, however, th* paiental power and
decision-making is equally divided, so there it less need to
use children to barter for more. Most importantly, the
fathers seem very satisfied with their de(t;ree of parental

involvement, so there is less motivation fo do so.

Thirdly, there ar* some interesting suggestions about
th* degree of amicability necessary between spouses in
order for joirt custody lo work. Many professionals raise
concern thst parents who could not get along well enough
to stay married will not be able to agree on issue* once
divorced. Yet. a number of these joint custody fathers
reported angry, hostile relationships with their ex-wives.
Some of thesé families chose to us* tho school, ruther
than the othor parent's homes, as th* drop-off point for the
child, What enab.le*.thegomt arrangement to work Is that,
despite the hostilities, th* parents both care about their
child. That Is. the** couples have heen able to separate out
their parental role from th* marital Issues.

In our attempts to understand and help families of divorce
we hnve been remiss by focu.lng only on those member*
who remain together and failing to Include those from
whom they are separated. We lend to approach families of
divorce as though they truléconswt ofonly "one parent*'—
a* though thr non-custod al parent has ceased to exist.

~Yet research is abundantly dear thot with few excep-
tions th* trauma of divorce can be minimised by th* child’s
continuous open and eas,g,_accost lo both parents. Wi
therefor* have a responsibility to do what w* can to sup-
Port th* involvement of th* non-custodial parent, both for
he sake of that parent and for th* benefits that accrue to
the chIM. In addition, w* can no longer impose different
standards for what is in th* best interest of children from
Intact families as apposed to childron of dlvorc*. Children
need loving relationships with two caring parents,
regardless of whsther those parents no longer car* for on*
another While divorce seems to be a viable solution for an
unsalvagabl* marriage, parents should not be allowed lo
divorc* their children.

Rather than support the imposition of legal visitation
restrictions, w* should do everything In our power to max-
Imile rontnct between Ihe child apd both parents. On#
clear way to doing that Is through joint custody arrange
m*nla. As seen m ftii study, structure/ arrangements
sucA as custody and nsilafion are cruciaf fa the post-
dieorre adjustment cf /ethers and ultimately their
children. There is a different quality ofpsychological in
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votvement tho( evdvcsfrom the opportunity to lake care
of fie. to parent) ones child, rather than "visit" uhth
one's child. u

A 1976 Virginia study of divorced fathers"
looked at how divorce affected the entire fami-
ly over a two year period, choosing homes in
which the children were about four years old at
the time of separation. The lives of intact
families were simultanet usly studied and con-
trasted. The study reported that fathers"
absence appears to be associated with a wide
range of disruptions in social and cognitive
development in children. The effect seems to be
most severe if the father leaves the home dur-
ing the child's pre-school years. The authors
add:

Other support systems auch as that of grandparents,
brothers and sisters, close friends ... also were related to

a mother's effect! 'enessin interrelating with the child ...

Hou-ever none ofthere support system* were as salier.t as

a continued, positire. mutually Supportive relationship of

the divorced cou_FIe end continued Ini'otcvment of the

father with the child.**

Ironically, other than money, the friction
caused over custody arrangements keeps the
post-divorce relationship unsettled, undermin-
ing what these researchers believe are the -
conditions to provide a support ve environment
in which to raise the children of divorce.

(These Catch-22 situations appear
throughout the legal and psychological
literature).

The Divorce Project, a California study was
begun in 1971 by Judith Wallerstein, a social
worker and Joan Kelly, a cliniceJ child psy-
chologist, who said:

Our Inquiry repreaenl* a first in-deoth look at children of

divorc*, drawn from a normal populai m with no htalory

of psychiatric or psychological contact. '*
Parents were interviewed, but, unlike tho
whole family concept of the Virginia study, tho
child was the focus of the rosearch.

They learnod that children whose problems
increased after divorce camo from homes
where the conflict continued after divorce.
They found that in these homes the mothers
came to be seen as "powerful and terrifying".
Those wore also the homes in which the
children gravely missed their fathers.

For children under six the authors com-
mented that

It may be. for oxampl*. that some childron can make do
and ,?row_wnh th* relationship with two adult* who.
despite being In conflict, supplement each other but the
diet become*'too thin in the aftermath ol divorc* when the

fathers'availaMity i* reduced. ...

Among children
authors said:
Nearly all of th* children In this sample wished fur more

frequent visits with th* fathers. Tho only children
reasonably satisfied wore those who could bicycle ever to

seven and eight, the



thr fulhor'n h.m»p ncventl linn** wrckly. nnd win>rc kinh'li
fn-quenlvU limli.hl tw<n]ifiroviil of both pnrntn.

Tho Divorce Project fwhich is still engaged
in following up the sixty families and 131
children involved) found that the pain and
sense of loss experienced by the children was
severe. Most felt isolated. (Not one child under
13 wanted the divorce to happen ard all in-
tensely 'onged for their father's return). All
reflected anxieties about their own survival.
Later, many came to terms with the divorce,
but of the 89 children under ten, 35 (an ex-
tremely high percentage) were felt to be worse
off. “These findings are not encouraging," the
authors wrote, "if extrapolated to the large
numbers of children experiencing divorce."

From these and other studies one point is
clear: those children who fared best after
divorce were those who were free to develop
loving andfull relationships with both parents.

Neither of the studies were concerned witn
joint custody but they noted, as did Ms Greif,
that those children who saw their fathers very
frequently— and for s.mne real length of time—
were all satisfied with the new family arrange-
ments. (One of the lingering custody cliches
states that "it is not the quantity of but the
quality of time, that counts").

Similarly, the Virginia study reported that
one-third of the men
who hnd initially been highly fnvolvod, uUnchod, affec-
tionate parents reported t a¥ they could not endure the
Paln of seeing their children only intermittently and b
wo yenrs after the divorce had coped with this Stress b
seeing their children Infrequently although they conUnue
to experi-nce a great sense of loss and depression.M
‘'or over forty yours, little if any research
wns conducted on oithcr the parents or the
children of divorce. Since 197’ several
studies have begun to fill the void of informa-
tion. They all reach similar conclusions. (1) the
current custody and visitation arrangements
which remove a father from the children are
psychologically unsound; (2) that the best con-
ditions for continued development, require the
deop involvement of both parents; (3) that the
most successful children of divorce are those
whero frequent father contact is coupled to a
reduced sonse of tension between the parents;
one major source of tension has been the
father's belief that he has been arbitrarily
removed from his children; (4) a Catch-22
situation persists in which mutual support
provides tho best framework for growth at the
snmc time every condition which might foster
mutual support is undormined. The same
analogy applies to tho Involvomonl of the
father which the court curtails in the best in-
terests of tho child and which the psychological
literaturo (and plain ordinary common sense)

indicates should be increased. The fatﬁer who

is suspected by the court of moving away from
his children does so because the courts put a
wall between him and the child making it too
painful to continue.

Other states have loo' jd nt these Catch-22
problems and evolved now solutions for handl-
ing custody.

WHAT'SHAPPENING ELSEWHERE"'*

Most state laws provide for the equal treat-
ment of both parents in custody matters, but
the nine-in-ten ratio of mothers being awarded
custody is a national statistic. In short, the as-
surance of the law has very little impact on the
courts themselves.

Recent concerns nbout custody legislation
fall into three categories: (a) removing custody
from the adversary setting and placing it in a
conciliatory or mcdintion process: (b)
providing for a presumption of joint custody:
(c) prc ’iding separate counsel for children in
contested custody cases.

Two states. Wisconsin and Oregon, have
recently enacted joint custody legislation.
These laws “oncourage" the courts to make
joint custody decisions.

The California and Pennsylvania legisla-
tures are now considering joint custody legis-
lation.

Several states and lesser legal jurisdictions
have either formally or informally removed or
are in the process of removing custody from
the adversary process, substituting in its place
a mediation process under court auspices.

Childrens* counsel is a new concept being
studied in several jurisdictions.

JOINT CUSTODY

Joint custody is that post-divorce custodial
arrangement in which parents agree u>oqually
share the authority and responsibility . » mak-
ing all decisions that significantly affect the
lives of their children. It is also the post-
divorce arrangement in which children share
the households of both parents either on an
equal timo or a split time basis. The specifics of
those time arrangements vary with individual
requirements. Some rosolve along traditional
lines; frequently a child spends half a week or a
full week in ono home, and an equal amount of
time in another; some situations resolve along
the lines of school year nnd non-school year.
The specifics of these decisions are left to the
parents themselves, but each parent enters the
negotiations as an equal partner in the eyes of
the law and it removes what one father
described as the "cocked gun" of previous deci-



sions "lurking in the background as the en-
forcer."

The court, in joint custody, continues to re-
main in control of the situation, both maintain-
ing the authority to intervene because of the
physical or the psychological incapacity of one
parent und the authority to ratify out-of-court
decisions. In all instances, the court remains
as the protector of the child. Parental access to
the courts to alter custody decisions remains
intact. In short, the court continues to preside,
but within a more carefully and narrowly
defined parameter, one which provides, we
believe, an equal protection for both parents
and makes possible access to both parents by
the children of divorce.

CONCILIATION AND FAMILY MEDIATION

The program of the Domestic Relations
Division of Hennepin County (Minneapolis)
Department of Court Services provides the
most vivid illustra in of the conciliatory
process in operation.

Here an extensive, impressive and
sophisticated number of counselling and
mediation programs have been devised. They
include custody mediation, visitational
counselling and divorce adjustment groups,
combining private sessions, lectures and dis-
cussions.

One, the Divorce Experb vce is specifically
designed for the children of w.vorce. Tho three
session program focuses primarily on the
emotional experience of divorce.

In addition. Minneapolis Family Court has
co-sponsored a program with school personnel
known as "Understanding and Coping With
Family Change." The week long, voluntary,
small group course is designed to deal with a
child's exp irience of loss in the marital situa-
tion. The teacher is trained to support the
other efforts of the court to reduce the stress of
divorce on children.

RECOMMENDATIONS

We recommend that these three issues—
joint custody, counselling and family media-
tion, and children’s counsel— be considered
during a series of public hearings bringing
together In one place, at one time, the best of
scientific and family data.

The information provided will be subjected
to expert questioning providing the rational
basis for decisions rej arding legislative
change In what, to date, has been extremely
emotional and acrimonious debate, argued by
contestants in a courtroom, with decisions
often guided by myths and cliches which have
had very little support in fact.

The net effect will be to provide children
with equal access to both parents under
rational and reasonable conditions, and to
enable the father to continue as a full parent
after divorce. We believe the current psy-
chological data and the mounting number of
out-of-court joint custody decisions provides
the backdrop for legislative reconsideration of
the domestic relations law. B
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> - . "CUSTODY AND VI$ifA710>1-ATIA2 FC3 CHANGE"

There is a growing concern among knowledgable persons in tha law and behavioral sciences that
present practices and procedures in custody matters are in great need of review, analysis and change.
The way it is now, in certain cases, the best interest of the child is not in fact being served nor is
there consensus among the various professions as to what isin the best interest of the child.

In an area as complex and critical as custody, there is 3 pressing need for becoming more uware
of what is in the best interest of the child, for developing criteria and guidelines underpinning the
decision making process in custody and visitation and translating all this into practices that are more
responsive to the needs of divorcing and divorced parents and their children. Ni\ ther the law alone nor
the behavioral sciences alone can reach this goal. The search must be an interprofessional effort. If
the law and the behavioral sciences are not responsive to each others findings and suggestions, both
parents and children will suffer. The ultimate goal of divorce practices generally, and custody/visita-
tion specifically, should be to insure the maximization of human resources by minimizing the poten-
tial damage that is present for both parents and children in all divorce cases.

There is no such thing as a simple custody/visiration determination. For in that determination
we set the pattern of the future for not only the ch  but the parents. In the case of the child, he or
she stands by helplessly as critical decisions ore m about his or her life. We owe the children of all
ages a custody/visitation determination based on asonable rationale and an awareness of what is

tn the child's best interest. A child is not a piece* operty. A child isnot a prize to be awarded to a
winner. A child has rights. A child should not be jy the parent(s) as a convenient club with which
to clobber the other parent. A child's future * not be snuffed out by the g-'es of rage generated
by parents trying to emotionally end a broken jo cherished relationship.

There is no one today who has the ani* Collectively we have a responsibility to search for
answers so that when we say, "in the best interest of the child,” we will truly know its meaning.
Today, for the most part, this statement glibly rolls off the tongue into a pile of social gibberish that
contains phrases that do not mean too much but sound good.

It is important that the law and the behavioral sciences work together to find answers. Those
involved in court-connected counseling services as well as researchers outside the court system are
beginning to shed some light on the direction to take. They are raising important questions without
which the search for answers cannot begin.

The following thoughts will hopefully prod the mind into continuing the search. Each thought
is like a sign post suggesting a direction to consider. Each thought isdesigned to stimulate a dialogue
nmung those responsible for custody/visitation determinations.

1 Parents are forever. A divorce decree merely ends the husband/wife role but not the
parent role. Often the anger generated by the husband/wife role flows over into the
parent role and everything gets mixed up.

2. Families jre forever. A divorce decree does not end the family, particularly for the
child. It is important therefore for the family system to be protected from unnecessary
sue * and fragmentation as it proceeds from the filing of the divorce action to ths final
divorce decree.

3. Coping it learned behavior. The way children cope with the crisis of divorce will, in targe
part, be determined by the way their parents cope. The parents may need help to cope
with the emotional components of divorce. The law has the i 'sponsibility to provide
such help-and in the courthouse itself where the crisis has been filed. We cannot serve
the best interest of the child without serving the best interests cf the parental relation
ship. The two cannot be “parated The kind of relationship the parents maintain during
the divorce and after the divorce will have e significant impjet on the children involved—
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for better or for worse. Family law practitioners should make every effort to mo”fy
inappropriate practices and procedures >0 that the relotions.nip between the parents is
aviable one with the anger defused and the communication enhanced

. The goal of a custody determination shouid be the establishment of two functioning
homes for the child, not just the home of the custodial parent. Let me make it very clear
that this does not mean that the child will be shuttled back and forth between two homes
with each parent having custody. What is meant is that during visits the child will have the
kind of "space" in the non custodial parent's home that will enable the child to feel
that he or she has two homes. We are traditionally oriented t; thinking of one home with
a father and mother as the best way to rear children, but with the reality of one million
divorces a year involving one million children, we must find a way of encouraging and
supporting the concept of two effectively functioning homes despite the fact that one
of the homes is the primary home of residence. The two-home approach will only work
in families where both parents can maintain an amicable relationship. It is possible for
such relationships to exist between a divorced couple bur they may need counseling help
to attain this desireable relationship. This is another reason why all family courts and
domestic relations courts should, whenever possible, provide court-connected marriage
and family counseling services. Additionally, divorce courts should implement educa-
tional programs in the courthouse for divorcing parents so that these parents become
more aware of the experience they are going through as well as prepare them for effective
parenting during and after the divorce.

. There is some research evidence which suggests it is not the divorce per se that hurts kids.
The etiology of problems of children of divorce are more readily found in the kind of
child/parent relationship that existed before, during and after the divorce. Much atten-
tion should be given to the pre divorce parent/child relationship recognizing, however,
that it is possible to considerably improve the relationship with one's child after the
stresses of a dysfunctioning marriage are set aside.

. A custody decision should be more than merely establishing a residential address for the
child. The overall goal should be shared parenting. The way it is now, the non-custodial
parent, usually the father, is defined by the law as a part-time parent ("you shr" "upport
your child ind shall have reasonable visitation"). The mother feels overwhei. ed with
the implied message that she is responsible for the rest of the task of rearing their child.
Both the law. as a representative of society, and society itself should in effect say to the
parents that they are both expected to be deeply involved with their child in aresponsible,
caring, nurturing way. Effective parenting cannot be proclaimed by court edict alone nor
can desireable human behavior be legislated. 6ut. effective parenting can be encouraged
and realized with expert educational-counseling help.

. The language of family law is the language of criminal law and should be changed 'Words
like custody, visitation, award, unfit, non-custodial, all keep us connected to outmoded
and inappropriate traditions. New words can link us to the future.

Family lavs courts should allow divorcing couples more self determinrnon. It is their
lives that (ire involved, It is their future. They should therefore be encouraged and
allowed to play a greater part in the decision making process, particularly in matters
like custody and visitation. Rather than fostering increased dependency on the court,
these coup es should be encouraged to acceot more responsibility for decisions affecting
their lives .ind their whildren. If the anger is too great; if the communication between the
parties is broken down, the impjlse of the court should be to refer the couples to a
court-connected marriage and family counselor before proceeding with the adversary
process. Let us not underestimate tho ability of dtvorcin-g persons to help themselves
In their crisis. Let us not rob them of the opportunity to grow with the cr sis. More sad-
determination, when appropriate, increases 'he chances for this to haopen.

-17-
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Custody and visitation conflicts are interrelated. When couples need help with custody
they usually need help with visitation matters.

A custody proceeding that focuses solely on what is in the best interest of the child is
too resttijtive an approach. More realistically we should also strive for what is in the best
interest of the family.

The concept of a winner and loser has no place in custody matters. Our entire society
should begin to think in terms of both families having ongoing responsibility and commit-
ment to the child's physical and emotional welfare. The law can provide much needed
leadership in moving society in that direction,

In family law we should start with a simple premise that lawyers and judges are not
marriage and family counselors and conversely that marriage and family counselors are
not judges. From this it easilv follows that both the law and counseling professions
should cooperate and commur cate with each other to a greater degree if families, and
therefore society, are to be served. The skills of hoth professions are needed to help
families involved in the crisis ol divorce, which includes not only the legal divorce but
the emotional divorce as well.

We should listen to the father who wants custody. Historically the idea of the father
getting custody is not new. The emphasis now should be on his ability to nurture, care
for and protect the child, not because the child ishis property or that he isthe only one
who can financially support the child as in former times. Women do not have a monopoly
on the mother instinct-whatever that means. If there is mother instinct, there is also a
fnther instinct.

Let us be more aware that custody and visitation conflicts are not usually the issues,
but are often a smokescreen that hides other more relevant issues which show that one
or both parties are still connected and are working on their emotional divorce although
unsuccessfully.

The "problems" manifested by a child of divorce may not be problems specifically due
to the divorc* itself, but may be an aspect of normal developmental problems which are
usually present in all children in various stages whether or not a divorce is pending. This
should be carefully considered when one parent alleges that another parent is responsible
for the child's problems."

The assumption is probably false that most divorcing parents can adequately deal with
visitation problems. Many more probably need help with this than we realize.

The goal of acourt in custody/visitation disputes should be to create a climate for negoti-
ation rather than merely determining the "best" parent.

Whatever changes come a lout in family law, thechcnges will need support and reinforcement
by society as a whole so that new social attitudes, values and rituals regarding divorce will be ccn-
ronant with the new changes within the legal profession and counseling profession. It matters not
where the changes will start-whether in the courthouse, in the lawyer's office or in society itself—a*
long as it begins.

-MEYER ELKIN

-13-



By Anthony Salius, Director

Family Relations Division
West Hartford, Connecticut
From a paper presented at the
1978 annual Conference of che
Association of Family Conciliation Courts
vancouver/ British Columbia, Canada
Hay 20, 1978

The generally accepted definition of the tern "child custody" refers
to the right of physical possession and disposition of a child by a parent or
other competent person. The custodian normally has the exclusive right to
determine and direct the upbringing of the child, including educational, health
and religious considerations. It then should follow that the term "joint custody
be defined as a continued sharing of these parental rights and responsibilities
by the parents following separation and divorce. However, a review of judicial
determinations 1n this area Indicates no clear definition of the tern with the
range of child care arrangements adopted underthe cloak of joint custody varying
almost in direct relationship to the number ofcases considered. Thesearrange-
ments may include physical alternation of child care, alternation of parents in
the residence of the child, divided custody with each parent as caretaker for
Some of the children or situations resembling sole custody but including a
sharing of decision-making responsibility for the children. Perhaps ie is this
absence of fixed criteria that Is the strength of the joint custody concept,
l.e., the needs and desires of the children and adults can be adjusted to "fit"
the requirements of the particular situation and Individual contracts between the
parties can be molded to the specific needs of the family situation.

n

Although the concept of joint custody has long been recognized by the
courts, acceptance of the concept as a viable custodial alternative appears to
have increased during the past few years. This expanding acceptance would appear
to arise from the combination of a number of factors:

1. In an increasing number of cases bothparents have beenmore
equal/ Involved in child rearing than 1n the past. The traditional
role models of parents are being modified and the sharing of child
care responsibilities 1s more prevalent.

2. The increasing involvement of behavioral science and mental health
professionals by contemporary family court systems in the decision-
making process relative to children of divorce has had a significant
Impact on expansion of the criteria on which such determinations
are made. Counseling, evaluation, conciliation and other dispute-
resolution services provided by court-connected agencies have led to
an increased understanding of the Interpersonal relationships with
the family system both for the court and the famil * members. For
example, Che staff of the Family Relations Oivfsion in Connecticut
has observed that, in a majority of cases ooth parents are considered
capable custodians and that the children in many sucn situations

re zeal attachment to both parents and a need for the guidance
and supervision of each parent.



3. Modern trer.os, at least in Connecticut, indicate that an in- b
creasing number of men are requesting custody cf tneir children
in divorce and post-divorce proceedings. Althcugn n-imerous ex-
planations have been offered for this trend, the major factors
appear to be an increasing sensitivity to the importance of their
role in the child-re’ring process by fathers and a growing aware-
ness that fathers now have a realistic prospect for equitable
consideration by the courts in custody proceedings. {Of those
custody disputes referred by the Connecticut courts for Family
Relations Division evaluation over the past five years, approxi-
mately 1,400 annually, fathers have been awarded custody in
385 of the cases with custody going to mothers in 455 of the
situations. The remainder of cases resulted in third party
custodial placement or divided custody and joint custody arrange-
ments.)

4. Conversely, an increasing number of mothers have begun to acknowledge
the competency of fathers to care fcr the children and are less
resistent to fathers continuing to play a major role in the cnildren's
lives following the dissolution.

5. The ever-increasing number of post-dissolution proceedings related
to custody modification, visitation problems and contempt matters
would appear to be symptomatic of problems and inadequacies in our
present system of custody dispute resolution.

Before discussion of the pros and cons of joint custody, it is important
to explore seme concerns and cautions for courts and counselors dealing with
this concept and some of the factors or criteria wnich should be considered by
tne court or the parents themselves 1n the determination of wnether joint custody
would be an appropriate and realistic resolution for a particular family. ,

It would aopear implicit, for a joint or shared custody arrangement to
have a reasonable chance to succeed, that the parents have a good understanding
of their respective roles in the arrangement, a sincere desire to "make it work**,
a basic sense of trust and confidence with each other and an ability to communicate
at a reasonable level. It is difficult, 1f not impossible, to envision a court
imposing such a resolution in a particular case in the absence of an agreement
or understanding between the parents. Without such agreement, the court has
little or no alternative but to award full custody and authority to cne parent.

As agreement between the parents is a prerequisite for joint or shared
custody such arrangements will, in the majority of instances, be a product of
orivate decision-making by the parents. In situations wncre parents consider

shared custody a possible alternative and have been unable to make a decision,
the primary mechanism for the determination of appropriate cases for shared
custody would te the mediation/conciliation process or other rational problem-
solving methods. It 1s my opinion that, in such cases, 1t is) through some form
of conciliation cnunseling involving the total family unit that the possibility
of custody disputa resolution through joint custody would oest be identified

and explored and that the education of family memoers relative to the arrangement
is best acccmplisned.

Further, the continuing availability of mediation services or other
forms of dispute-resolution to the family following tne joint custody decision
snould be a primary consideration in the original determination. It should be
anticipated that problems and conflicts w.ll arise in the arrangement wnicn
would test be dealt with through private decision-making or formal cisoute-
resoludon programs rather than through tne litigation process wnich frecuently
tends to be destructive for all concerned. |If sucn services are not available
4’S easily accessible to the family, * jcir.t custody arrangement may ,;pt oe
advisable.



Counseli g or diipure-resolution services ‘ay e'-c be helpful to the
ccur.t end the famil in evaluation nf joint custody arrangsments stipulated by
couples involved in divorce proceedings but in which there may be some indication
Of remaining uncertainty or conflict. Such intervention may help to identify
those matters in which joint custody was entered into merely as an expedient
compromise to expedite the divorce proceedings with little attention given to the
interests of the children. Experience in the Connecticut courts indicates that
such compromises are often made in an attempt to avoid protracted iitigation or -

making difficult decisions.

Mediation counseling in such cases may also help to identify, and
resolve, those matters in which there is little prospect of a viaDle joint custody
plan due to the personalities of or relationship between the parents or those
situations in whicn the desires of the parents are fulfilled but where the
arrangements may not be responsive to the needs and desires of the children. An
exa.iple of the possible problems created for children in such an arrangement is
evicenced by articles published several years ago in the New York Times and a
national women's magazine describing the so-called "New Haven Plan", a joint
custody arrangement entered into by a group of divorced or div. *cing couples,
living in close proximity and largely representing faculty members of a local
universiry. The plar. involved a nearly equal alternation of the physical residence
of the child between the parents and day care services provided cn a rou» .ing
basis by individuals in the group. The articles reported an interview with one
of the couples in which both parents expressed profound personal satisfaction
with the arrangement. However, in their description of the “vnamlcs of the
arrangement, both parents repeatedly stated that a major benefit was that when
one parent was "up to here" with the child, physical residence would be trans-
ferred to the other parent and vice versa. It was readily apparent that,
although both parents were pleased with the arrangement, neither was accepting
any direct responsibility for the guidance and discipline of the child and
that the arrangement failed to provide any substantial level of continuity and
stability for the child. Althounh no formal study of the plan was conducted,
the. counseling staff at the Hew Haven court reported that thejjoint custody
arrangements made under the plan were, for the most part, short-lived and
subsequently revised to sole custody arrangements either by agreement of the
parents or by order of the court.

Although it Is difficult, if not impossible, to precisely define the
types of cases which may be amendable to a joint custody resolution, it would
appear, in addition to the level of parental relationship previously discussed,

some major considerations would be:

1. Families 1 which both parents have been nearly equally involved
In the car, -ind upbringing of the children.

2. Situations where the parents may be considering a “split-custody”
arrangement.

3. Cases where the parents may be contemplating an alternation in the
care and physical residence of the chilc-en.

4. Situations where the proposed residential parent is enccuraging the
other parent to continue d full and active rote in the lives of
the childrtn.

5. Wherever the interests of the children demonstrate a need for a
formal recognition of the continuing responsibllity of both parents.

6. Situations wherein the physical residence of tne parents is in such
close proximity as to encourage close oarent-cbild contacts or
where the situation of the parents relative to emoloymenr and life -
styles enrsuruges a continues sharing cf thile car? respsnsibillties.
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7. AUnough various articles have suggested joint custody as a possible
"face-saving" device in some cases, (assisting a parent in relin-
quishing physical custody of a child without the appearance of being
shown as an "unfit parent") it is my opinion that this tactic is
misleading and confusing both to the adults and the children and
that frture problems are often created as such a compromise fails
to deal with the realities and problems of the family situation.

However, if such a compromise is determined to be in the best interests
of all concerned, it should be cautioned that a written agreement be
executed between .the parties clearly establishing that oi e parent will
be the primary residential parent and would have major discretion in
the child’s education, religions training, medical treatment and
discipline.

in the final analysis 1t cannot be said that joint custody has been \

lemons”~/ated to be a more effective arrangement for post-divorce child-care thark.
custodial alternatives or that it is appropriate in a broad range of cases. \
There is no objective information available either advocating or opposing the )

concept and experience indicates that it may be valid end workable only for a
small numoer of families.

However, shared custody is a concept which appears to be responsive to
many of the concerns, needs and desires of contemporary divorcing couples. It
encourages persons to resolve their own problems and maintain control over their
own lives and their children rather than surrendering decision-making power to
a third party. Children are provideo with an opportunity for continuing a full
relationship with both parents following dissolution, minimizing the feelings
of guilt, divided loyalty and loss so often observed in children of divorce.

The concept is perhaps most effective in avoiding the sense of loss, powerlessness

and alienation experienced by non-custodial parents where sole custody has been
awarded to one parent.

With increased reliance by courts on the use of dlsputt-resolution
echniques to resolve conflicts between divorcing families, the “wln-lose”

syndrome surrounding custody issues can be significantly reduced. In this
framework the concept of joint or shared parenthood would continue to gain
acceptance and, therefore, should be fully understood by all Involved in the

dissolution of marriage process. Although shared custody may not be a panace
for all cases in which child custody may be in question, It is an important
alternative which should be explored and considered by parents as well as
legal and mental health professionals working witn divorcing families.
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TH" FROS AND CCKS CF JOINT CUSTODY

FrepAred by
Donald A. Holub, Director
Milwaukee County Department of Family Conciliation

11" term "joint custody” seems to lend itself to misinterpretation because

it carries the connotation that all responsibilities for custodK are shared
equally. There may be an advantage to substituting the term “"shared custody"
for "Joint custody” because it connotes the idea that responsibilities '/ill

be accepted by each parent and implies that an Agreement as to who does what
is in order. The term "shared custod%/" also seems to imply that each person's
territory is respected and that the chances of conflict are thereby diminished.
"Sharing" also tends to Impl%/ that the non-custodial parent can expect to be
constructively involved in the lives of the children.

PROS

1. Joint custody provides an additional alternative for the Court to use
in its efforts to safeguard the best Interests of the children. Tith the
increasing number of custody contests this additional alternative nay be
appropriate in some cases.

2. Joint custody arrangements permit the Court to more accurately reflect

the present trend in our society in which both parents are expected to take
Xauctlve role in rearing the children. A Court ordor of Joint custody
demonstrates to the parents that the Court recognizes that each prrent h*s

an important role to play in their children's lives. The increased feeling
of parental responsibility may result in more faithful compliance with support
orders and with other orders made for the welfare of the children. * Joint
custody order when appropriate provides the opportunity for the psrents to
develop the ability to canage custody conflicts end decisions on their o-m
with less need for outside iIntervention.

3. Now that many states havs diminished or eliminated the concept of fault
in tho divorce process, Joint custody provides a seep toward diminishing the
concept of fault in ehe custody procsss.

A Joint custody arrangement rsy provide more adequately for the children's
needs when they have a strong *ttachment tc both of their parents. Joint
cus.ody provides greater opportunity for both parents to have a means to
provide guidance and direction for their children. A successful Joint custody
arrangement could decrease the feelin% of loss thee many children feel when
le seems they have lost a parent in the divorce, and it could decrease the *
pressure for them to choose one parent over the ocher.

3. Joint custody provides the Court with an opportunity to allow more _
laeitud# for both parents to have a voice In custody decisions. The assumption
Is thst f.o parents will make better decisions than one parent could rrkt.



Joint Custody from the Child"s Point of View

Jack C. Westaan, M.D.~*

At one tine, fathers were favored over mothers in divorce
child custody action?. In recent decades, the preference shifted
toward mothers- (Derdeyn, 1976). As a result, the idea of joint
custody with equal rights and responsibilities of both parents
for their children has emerged because of the slighting of the
interests of fathers (Roman, 1978) .

In thinking about joint custody, it is important to recog—
nize that successful sole custody arrangements in the past have
been de facto joint custody arrangements. The financial settle—
ments and access to children in these post-divorce settlements
have been based upon realistic sharing between the parents and
free access to the children by each parent.

The fundamental appeal of joint custody lies in its philo—
sophical approach to post-divorce relationships between parents
and children. When one parer.t has legal custody and the other
is on a visitation basis, there is a tendency to view the cus—
todial parent *s more and the visitation parent as less impor—
tant in the lives of the children. The joint custody concept
makes explicit the sharing of rights and responsibilities that
have been implicit in successful sole custodial relationships
between parents and children. Joint custody 1is a popular con—
sideration in the minds of many who divorce because both parents
can regard themselves as continuing their previous roles in the
lives of their children. At a more practical level, joint cus—
tody may eliminate child support payments as well.

Joint custody, then, 1is a means of equalizing the rights
of parents vis a vis their children. Joint custody has not
been proposed by advocates for children, however, In fact, one
group speaking for the interests of children has stressed the
opposite: designating a single custodial parent who has com—
plete control over the visitation program (Goldstein, 1973).

Under most circumstances, parents are in the best position
to work out custody and visitation arrangements (Mayo, 1976;
Milne, *978). They know their children and life styles and are
motivated to carry cut their own agreements more than those iIm—
posed by a court. When they are responsible for arranging their
own post-divorce relationships with their children, there also
is a reduced tendency to shift their responsibilities to others.
From the point of view of courts and their conciliation ser—
vices, joint custody eliminates troublesome details from liti—
gation. Although joint custody statutes usually stipulate that

eProfessor of Psychiatry, University of Wiscor.sir.-Madison,
Madison, Wisconsin.



it be granted only when 1in the interests of the children, an
evaluation of those interests rarely occurs if there 1is paren—
tal agreement to joint custody.

In the case of adolescents who literally have two homes in
the same community, jJoint custody can be a practical arrange—
ment. At that age, youngsters®™ relationships with their parents
are basically formed and they are able to make reasonable choices.

The experience of child psychiatrists with joint custody,
however, calls attention to the fact that some parents do not
foster the interests of their children. A joint custody arrange—
ment can be a way of avoiding facing specific planning for the
affected children. It also promotes the illusion that parental
relationships with children can ue preserved unaffected by the
divorce. Overlooked in the process is the “act that divorce 1is
a family affair and that when two spouses di.orce each other,
they are in effect divorcing one-half of each of their children
(Westman, 1971). As much as many divorcing adults would prefer
to ignore the fact, divorce forces children to split their lives
between two separate lines of allegiance to each of their par—
ents. Although divorce may create a less pathogenic home for
children, divorce does fore? each child into a new kind of rela—
tionship with each parent. Even though successfully mastered
by most, divorce constitutes a stress for affected children
(Westman 1972). This consideration in itself leads many par—
ents to find other ways of resolving their marital problems than
through divorce.

Child advocates are less concerned about joint custody as
a concept and more concerned about the ways in which it is im—
plemented. The critical issues are the residential homes for
children, the Mount of time the children spend with each parent,
and the presumed equality of each divorced parent in making
decisions that affect the lives of the children.

From the point of view of children, splitting their lives
between two homes and emphasis upon the equality of contact
between parents and a sharing of responsibility for decision
making between two divorced parents pr,se many practical prob—
lems. There 1is not enough experience with joint custody at
this time to know if it really accomplishes its aim of preserv—
ing parent-child relationships. Growing clinical evidence
suggests that it does not, and actually may he contrary to th?
interests of children. Joint custody allows parents who have
already altered their child"s life to further add the ambiguity
of two homes, possibly with two neighborhoods and even, incrtc-
ibly in sane cases, two schools. The minds of seme divorcing
adults are so distant from the interests of their children that
clinicians are called upon to point out to them that children
have their cvn lives to lead and are not simply objects to be
moved back and forth between their parents.



Ths flaw in the joint custody concept 1is that it ass *ves
that each parent can play an equivalent role in a child*s 1-fa
after divorce. This springs from the wish of parents to pre—
serve their pre-divox.ee relationships with their children after
separation. Ignored, however, 1is the fact that separation in—
evitably alters the nature of parent-child relationships. As
one 14 year old boy put it, "If ?*cm and Dad both want my custody
and want the best for me, why ara they getting a divorce?"

Joint custody can le sought by parents as a means of avoid—
ing facing the fact that divorce does change relationships be—
tween parents and children. The thought of joint custody can
temporarily ease the pain of separation, but inevitably the fact
must be faced that the parent living with a child initially plays
a more significant role than the separated parent in that child"s
life. We find that parents seeking joint custody sometimes
really are ambivalent about their divorce and are trying to
"have it both ways™ through separation from their spouse with
the hope of not altering their relationships with their child—
ren. Furthermore, joint custody can be a way of maintaining a
remnant of the marriage through the children to the disadvantage
of all parties.

To further compound the problem, joint custody 1is often
sought when there are young children. Prior to the elementary
school years, shifting from one home to the other, even when
arranged at yearly intervals poses the trauma of separation from
a beloved parent periodically. Attempts to resolve them b:
shifting living arrangements to a weekly basis accentuate t.e
problem since the experience of separation for young children
is felt nightly. To illustrate the way in which parents may be
insensitive to the impact of weekly transfer on children: a
three year old boy was moved from one parental home to the next
every other week, and although he was experiencing nightmares
and a regression in personal habits, this was disguised by the
tendency on the part of each parent to blame the boy®s reactions
on the time spent with the other parent.

All of this highlights the fact that a joint custody ar—
rangement requires the utmost in harmony and cooperation between
two adults who are divorcing each other because of incompati—
bility. To further complicate the matter, children may express
their resentment over tha fact that their parents have divorced
by manipulating each parent against tha other (Westman, 1970).

The problems with joint custody crow with the passage of
time. From a child"s point of view, tha joint custody arrange—
ment contains the potantial for disillusionment. Since it is
likely that mature people resorting to divorce wilt remarry
others, the remarriage of one spcuse or both add f ap-@ |, dren
to the picture. Consequent® , the preservation of a subat|ﬁiill
relationship with the children cf a previous marriage poses



significant problems in the integration of a new family unit.
When one parr vt or the other inevitably is unable to maintain
an "equal™ role in the life of a child, maintaining the facade
of joint custody belies the dilution of the pre-existing child-
parent relationships. e

The major problems with joint custody lie in splitting

residential living. For growing children, stability and con—
tinuity of home and neighborhood arrangements is a primary
consideration. It is obrious that con .inuity of a child"s

school experience and peer relationships.are .lImportant. The
task of growing up is difficult enough if one has a single set
of parents, heme, neighborhood and school. Honoring these con-—
siderations for children would mandate that the establishment
of two homes be such that the school and peer group experiences

not be altered. It is true that many children, because of our
mobile society, experience moves from one neighborhood or city
to another. This is a fact of life to which many children must

accommodate, but is not an expression of furthering their de—
velopmental interests.

IT we look at post-divorce parent-child relationships from
a child"s point of view, it is clear that free access to con—
tact with both parents 1is both desired by children (Rosen, 1978)
and advantageous developroentally. Free access to parents, how—
ever, does not mean adjusting to two homes, two neighborhoods
and possibly two communities.

Joint custody also can be used when divorcing parents dis—
trust each other. Neither parent wishes to relinquish the child
ti the other. Rather than resting upon mutual respect between
the divorced parents, the arrangement is an expression of lack
of confidence. Shifting children back and forth between such
homes is an invitation to exploitation of the child by each
parent and the manipulation of parents against each ether by
the children as well.

When parents are committed to the interests of their child—
ren, are able to work harmoniously 1in post-divorce arrangements,
and mutually respect the relationships of the children with each
other, the designation of one parent as the primary custocian
with an open, amicable conenunication channel for promoting the
children®s interests with the separated parent meets the inter—
ests of the child. The stability of their home life, peer
relationships and school can be preserved while their relation—
ship with the noncustodial parent is fostered. This 1is de facto
joint custody which also allows for the likelihocd that rela—
tionships with one parent or the other inevitably will be atten—
uated with the passage of time. When parents divorce, they are
electing to follow different life paths, and it 1is. most unlikely
that each of their children will remain central in thr.eir I<f*"
priorities. From the point of view of the affected children,



it is preferable to recognize this openly than to maintain the
fiction of equal commitment on the part of both parents to the
childron.

Although eftan out*- Wghed by parental consideraticr.3, it
is necessary to point out that, especially when parents can
raaintain harmonious post-divorce relationships, the affected
children wish that the divorce had not taken place at all. It
is evident that under most circumstances, post-divorce harmony
is not possible between the separated parents, and that fact in
itself precludes joint custody. Furthermore, there are circum—
stances 1a which the interests of children are served by the
limitation or even elimination of contact with cr.e parent against
the wishes of that parent (Benedek, T977) .

Of greatest concern is the fact that children are remark—
ably adaptable to lif»- ciroumstances. It is well known that
even when physically abused by their parents, children seldom
complain. The reports of successful joint custody arrangements
in which children are moved back and forth between two homes
are cot based upon an analysis of the long :ern impact of these
arrangements on the children. Most of the sanguine reports are
from the parents®™ points of view. The fact that children do
not "ocally protest or even bchaviorally reflect their discom—
fort does not mean that long range repercussions from tnese
arrangements will not occur. It is this fact that makes child
advocates question the enthusiastic early reports of parents
regarding joint custody arrangements.

In conclusion, philosophically it is desirable to approach
all divorce arrangements regarding children with the expecta—
tion of preserving both parents®™ rights and responsibilities.
The automatic presumption in the past of the primacy of one
parent over the other has contributed to many unsatisfactory
post-divorce arrangements for children. la that light, the*
idea of joint cuatody 1is appealing. The problem, however, lies
in implementation. The conceptual advantage of joint custody
breaks dcvn when the realities of divorce are examined. Because
of changing life circumstances, cne parent or the other usually
plays a greater role in the lives of affected children. The
fact i1s that when a family is broksn up through divorce, the
relationships between parents and children are inevitably al —

tered, rarely equally.

If the spirit of statutes enabling joint custody were
followed,

"the court may give the care and custody of such
children to the partias jointly if the parties ao
agree and 1f the court finds that a joint custody
arrangement would be in the best interests of the
child or children (State cf Wisconsin, 10*7),"



joint custody could be used as a means of furthering the bsst
interests of children. In most instances when parents agree
to joint custody, however, there is no judicial review cf
whether or not the interests of the children would be served.
Under most circumstances, therefore, it is likely that sole
custody 1is the most realistic post-divorce sett3.enent from the
point of view of affected children. The 1impact of joint cus—
tody on children remains to be dettrmined. Whether or net the
interests of affected children are rerved will depend upon the
maturity of the parents, not the legt'.l arrangements.
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For access to both parents see:
Lewis vs. Lewis 302 SW 2d 361, 863(5)
Lambert vs. Lambert 222 Sw'2d 57, 5*»8(6).

Instilling fear and mistrust into children toward the other parent see:
S V. G 293 SW 2d 76, 77(13)
Leethans vs. Leethans 21*3 SW 2d 801, 803
9one vs. Rone 20 SW 2d 55, 579
Kiplern vs. Kiplern 277 SW 894(2).

"Where neither parent is untie, best interest of the child will be
served by arrangement which will enable such chi lds association «Ith
both parents, if one parent allienates the other." 391* SW 2d 1*37.

The nations future depends upon leaders trained through wide exposure
to that robust exchange of ideas which discovers truth out of a
multitude of toungs, rather than any k nd of autnoritive selection.”
Tinker vs. Des Moines School District 393 US 503, page 512.

There are two basic policies to be acnieved in granting visitation
privileges to a parent who does not have custody; the right of th-
€N Id to the emotional, social and learning benefits of a staolc
relationship as is possible with both of the parents and the right of
the parent to know and share the love of the child.

Oregon Court of Appeals 8-17*7**, R£: Marriage of Delf 582 P2d 96.

arenthood is a continuing bilateral responsibility and opportunity

It cannot be avoided or successfully divided. A decree of divorce
offers no excuse or alibi for the abatement of par»Inr«il Interest m
obligation. The dissolution of the marriage contra.c, leaving in its
wake children who are the innocent victims of the resultant bioken
Mime, should be a challenge to the fathers and mothers of such children
to make an even greater effort to minimise, as far as possible, the
Incidental and unavoidable losses of love, council and guidance.
McBetrlck vs. McBetrick 28* P2d 352, Oregon.

'ifhoever «wy”™»sh6 i> the- dutvV”of*eheh™'parenf and e.vcHv

family, member, to ihb;cty.idren .to seY asl)'de*persona <fee.lings And act
‘fa** manner which is.'suppoet ive”™of the-rel*tionshipr of "the* chtldwn
-tor the, often'imr»ae e’V ) 5 i *

yQ,VF{i. \)/)s&« S\GIY#é\«r/\’;*g:g 28;N"-fQ8t; Dragon 197*.

Also see: - %— rXot*1 my TV=* -,
OeTgado .v.s..FaucetL.&IS.P.2<i.110, AUska. 1973.*
Wit Vs, Ward 35) P2d 890 Arizona 1960,

Concerning children, custody tid edication see.
Conley vs. Uolen 53) P2d 955, Montana, 1975
RE: Dobbs adoption 5)1 P24 JoJ. Washington, 1975
Winters vs. Winters 22) NW 20 1b6 In«t.



Child Custoay Contests in Historical Perspective

B3 ANDRE P DERF)E3V MI)

tmp«m*y (). Tho concept of absolute_right carried

Imga%trg%rtr‘f hldtttuhse hdgt%ﬁ!scadt%%c%%mg%ﬁeors over o(%ngllsh la* ihere t pre\ailed until the
U eFr)lorrl £10 CUS oé in the nlneteenth centun fourteenth century without appreciable change (2» In
|s;1 the Middle Ages Childhood " not teen as the unique

continued the En common law tradition. hu>in h
ase of life We now consider it to be (Ji It way cus-

Ei&e gﬁl%?ttlgtth(:?agggrts ererﬂg}:tﬁ\r Sa{:j)arh@nbgcaewg alls Pomary to send children as young as 7(|nto Sersice or
|n reasin ts and the assumption th tngmrr e apprenticeship, where learning was secondary_to_the
g (hEn Part labor a child performed for ho or her master 13t The

tter suitedto carin orch| n Parfis as a re mil
child and the servant appear to have been in-
e?ﬂeacfz%ttﬁ)%tcg”aa(rzgﬁtaqer? ef{lggnndtoaa}tlse%gergﬁg distingaishable in-terms of Mow they were troted
9eater concernpf rchlldrgn courtpare podans 0 even fhe language often failed to use se; irate terms for
- more on ch%dren semotlona?nee A |t{;(-1lke| each (3. p A6t It was not until the sixteenth century
that courts will ncreasinaly call on nsvchiatrists ny that children began to be looked on as being of pjrucu-
A o egsglonals%)rx P?n maklljn lar interest, having important and specific’ deyel-
o dBCIsias. p ¢ip g opmental tasks to perform, and being worthy of affec-

V o-slw
yls) ?a a<*UMtMt»-coniury England the father wnptwah
custody wm almou without lirxvt (5) Because the fa-

Concern forchitdren involved in mterparental cus- ther owned or managed all of the famlly ﬁroperty,
change court practices to conform to the needs of chil-  Ghild be removed from the custody of the father the
of psychiatric consultation reflect this new interest. ever, the idea began to evolve that CUStOd){ in voived
Knowledge of the historical back {round of child cus- 1Ot onl;r rights but also responsibilities for the care of
tody contests affords some perspective on the current  the_Child. “The English courts assumed ]UrIS |ct|on
trends for change This paper will touch briefly on  OVer the welfare of Children under the devel opmg
practices m the older Western world and will treat in ~ 10C_0f parens patnae. which held that the Crow

detail developments in the United States uk to the pres-"* J she'd protect all those who have no other rotec
em time N tor (7). ameptimiiTPSH—frwmeww af UtaAfUiian

») imfaao niirnrfr nfhl'[" rhffrirm fd Custody wafYe”
fused because ai hi* "vkkxjv and immoral” atheisttv

PRACTICES IN THE OLDER WESTERN WORLD mhehefi . .
The doctrine of parens patnae was given substance

ftaman law p — lhe faihir Miinlma ) m 1139 in Talfourd's Act. which pve the court the
chddren. whom he could sell or condemn to death with-  power to determine custody of infants under the age of

Ni8hm e M g, VL s IR 5 rgvem Tt B MoUnfe iewH* Act of 1970 proefamid ine equab,

associaimm Miam gcactt
Dr Deranyy is Asaogiaj® Protesiy F»y«hmr> m4 PagWrtri il f|f|g d agd fMhar-rmh raipart in tin i
[rwan O»*tum é) tng. aao*»krei Piyct ifrtit"cJuidarr (9) _ _

atvar\%y etr{]/w -pwe MrenU Came*, lesrtw tiifc \)!1 ijﬂ%ﬁ achk -ed in the United Slates.

AmJ Psyehtairs 111 12 December 1976
19H ey

Tho reader should cospere the position of the father of past ties aa
revealed bj this article to tha current daj. Today"a father is held
in slavery and depredation by today s in power authorities, ths court
syatsn, ths lIsgialature, our sooistj and cultural thinking.
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310 SURVIVING THE BREAKUP

to substitute for lacunae within the family structure, nevertheless, even a
we regard such services as supplementary or secondary, the divorced
family is at high risk when it stands alone.

Issues cf Custody

Taken as a whole our findings point to the desirability of the child's
continuing relationship with both parents during the postdivorce Years in
an arrangement which enables each parent to be responsible for and
genuinely concerned with the well-being of the children. For those par-
ents who are able to reach an agreement ou child related matters after
divorce and are willing lo give the needs of the children priority or a
significant role in their decision-making regarding how and where the
children reside, joint legal custody may provide the legal structure of
choice. (The parents of one-quarter of the children in our study who
had been able to maintain a shared commitment nnd devoted parentln%
within the conflicted marriage would provide an appropriate pool ¢
candidates for joint custod)(.) Although the influeucc of the legal struc-
ture ou the fabric of family life may be considerably less than many
persons believe it to be. nevertheless, there is some evidence that legal
accountability may influence and shore up psycholo?ical and financial
responsibility. Furthermore, there is evidence in our findings, that lack-
ing legal rights to share in decisions about major aspects of their chil-
dren's lives, that many noncust >dial parents withdrew from their chil-
drrn in grief and frustration. Tncir withdrawal was experienced by the
children us a rejection nnd was detrimental in its iinj>act.

In viewing joint legal cust »dy as u reasonable step, we differentiate
slum .1 Ie?al_ rcsj>onsinilily end slurred physical custody. Both concepts
require clarification itt law and research. Some mistakenly view joint
physical custodY as requiring u strict sharing of the child’s time on an
equal or fifty—fifty basis. Actually joint physmal custody can tike many
forms, and Parents can negotiate or modify a division of tim* in con-
sideration of the nerds of the children utid of the adults. Centra! to tire
notion 1 hared physical custody is nn understanding that it does not
mean a | .else apportioning of the child's life, but a concept of two com-
mitted parents, in two separate homes, earing for their youngsters in e
postdivorce atmospherr of civilized, res| cctful exchange.

There appears to lie no compelling lej nl reason to (uiltern the divorced
fumil\ after the murticd family and to establish one presumptive pattern
for all couples. I'atents may have little interest in their rluldicn; they
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Implications of the Findings

mbit demean or exploit their children; they may use the children to
Botabliih a permanent foothold in the divorced partner's life, Moreover,
B pat custody poses many logistical problems because of the mobility
m adults in American life and the high incidence of remarriage.
| Our findings point, however, to the undesirability of routinely dcs-
K routing one parent as "the psychological parent” and of lodging sole
mrgal and physical custody in that one parent. Such an arrangement has
I hem interpreted by the courts *o presume that the child does not have
f two psychological parents. This finding can be devastating to child and
'Barent when both parents are indeed committed to a continuing rcla-
[ onship with their children. N
~In taking a position in favor oi flexibility and encouragement ofﬂomt
jIrgal custod'- where feasible, as a symbol of society's recognition of the
[ child's con  .ng need for I>oth parents, we ofler a view diametrically
I opposed to that of our esteemed colleagues Goldstein, Freud, and Solnit
me their book llcyotd the Best Interests of the Child* Although we
[ share @ common ps/chodynainic framework with these colleagues, we
have in the course our research, arrived at findings and rcconinienda-
" tions which are greatly at variance with their views. Our findingis re?ard-
ing the centrality ol both parents to the psychological health of children
and adolescents aide leads us to hold that, where possible, divorcing par-
ents should be encouraged and helped to shape postdivorce arrange-
ments wl 'ch permit and foster continuity in the children's relations with

both parents.

Building Blocks for Constructing
Preventive Intervention

We began this work with the conviction that divorce is and should re-
main a readily availulile option to adults who are unhappily married.
Our findings, although somewhat graver than expected, have not
changed our conviction. They have given greater impt >sto our interest
in easing the family rupture for children and adults alike and in Provid-
in? a knowledge base in the real experiences of divorcing families fnr
infoiined parenting as well us for improved legal, educational, and psy-
chological interventions which can prevent, or at leas mitigate, unhappy
anti psychopathnlogicul outcomes for the children.

|( (m\lftvr%r : r@wggn% ‘,rer}d7 ﬁ!hed J. Sninit. ttcifotiil ihr Hrtl Infiwifi



g.After 11 months,, h ow
|* b

£s the new law working?

Rl R reter

|F YOU HAD TOLD ME a year ago
that 1'dl like joint custody | would have
told you. 'You're a tool™ laughed EVe-

yrtEIsewhere Barbara declared:. "We
fﬁn eal with each other on a business- ~
asts, €00 eratlng in a parental
role — as long as we kéep our personal
relgtlonshl out of tI*
velyn and arbara are two Sacra-
A
Ir ex-husbands, W
theyr side, fo share the physical custody ustrafet epowero the [aw 10 co
of their children. ver! solid, reslstancroc Staunch support
After thelr marriages ended In for a radical change affecting tne Chil-
shars both, women, ?ann that frF dren of divorce. )
quent onuci with their ex males would One ajternoon lo July, 19 6, bEfOFE

ber hushand came borhe from
only bnng renewed warfare, rejected Vel POC ed Up her Jur-ytor ol\g e

e ramifi tlons of jojn custod}/O th%/

the” hHSbgnFSrgﬁm\?&dﬁ)tgfhﬁ[ﬁhcﬁsg? and walked out of a seve ear mar
bara ng Evelyn (not their re name B ‘f A”ﬂ Hlttef aite gears 8
re cham |on% omt custody, whic t Il?gh t\)/var&te nothing mare to do
ecame California law in J%nuarx WISh efr e%ls f%'; Sivorce. Despite
There afe others who thi ? t husbantl rotests, she Was gwarged
Cusmdy[?w worked WG 11 s St sole custog Her husband, Ellis, a
é%rm%gtsas @ TewW otters think its 100 communlcat/ ons technician, was re-
H&hM%Ivaac rerrnto the ASSo- %%Be 0 a 230da month alfanoa
ciation ol Famtl Cooril atloc Courts, a mon h SUEPW han Was
t e ma or effe tof ntcusto- gw nv |tattoo rig ? other wegk-
}y aw | tht|t he SkIdS o rou tan alternate’ ol
orce perce Ao he ases, k warmed cHstody i thﬁt time, bu
U over t e pareot who s, out o? dldnthaveac anc* ¥ recalls Ells. La
ahor eh ts crical %0 maintain t at cust ntlcm] assa Focoefetm? gO{g}
contact* e thrust of joint custo dogt b td y g
I-K.sC expalns Is *how can bot modification of '3 ustoay decree.

bk ot m?gthﬁ?ttyn;gaetsteseﬁt 1

s ch
canﬁﬁ Légt]at eeM?owmg two tfue sto-
nes Invovi qs%crameno amilies are
not Intend'd 1o be rrpcwentalive of all
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| n MARCH, Evelyn and DIls met with
?n E(?mlh{ Court Sendees counselor to

he d
cuﬂocfgnargtgh{aegt s
th a etltlgn andpao /or éomt custo
Y (f he Ef | hiad sole custody and
IIntended lo keep I

thou%ht Tm not omg to }gyut the

id through this.! O 0
had 1*yr atrne tbera dB tt
the arfang ement EH was ask mg
one eek WI'[ |m aod .ore rp
woul nt e good for him* Sne also
objected to Elfjs’ demands th a(ti e meet
ﬁ Rgroveal abysitters and that she
ave n0 men tn the house,
The %ounselor ask%d Evelyn, &/holl
would {eason le Joirtt custoaly
arrangement for you?x

"l h(?ven tgiven Itn th?ét ht,"* Evelyn
regh testllz dhll hmkoL*»l

Joint custo WOU mean fi tlng?
Wltt\ I%|s andA I'd w nte

d have stayed married.

Furthermore. Eve yn Was womed
about whether Kills r«uId []r IS« a

PV He was 41 when Bob [y
ch d. was bom. She questiooed b|s
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Fgr nine mouths %ter Barbra r.<ed"
for Ivorce, she and her husbe id. SIeve,

and their rwo young sons cootlnued to,
live under the same rtkd In an atmt**

Elllsllalms that bis ex-wlfe would
bive rejected the 1Jen bo the spot, but
ne counselor made It dear that If she
didn't, cooperate sbe could lose distody
altogether. o .

So despite the rough start aod with
sexcellent" counseling. Evelyn says she
and Ellis establlsed a goal; "Let's make
things as easy as poJble for Bobby."

Under tbe oew custody arrangement.*
Ellis bas Bobby every other weekend,
plus three months la the sui 'mer. Dur-
ing summer vacation E.i a ssumes e
the every other weekend privileges. .

But that change Isonly a pale reflec-
tion of the radical difference lo thelh
lives.

.Tut a father again," Ellis says, smil-
ing broadly. ’ Before, | wm Just someone *
who visited ooce In awhile, and | could
never say anything about Bobby. Now
Evelyn reccgnLes me as an equal, she
view? me differently."

guilt tongue-lashinjs and Icy riieocesp-
fear and pain.

But Barbara, a state accountant clerk,
was afraid to leave. She doubled that
she could support herself and the boys*
00 her S1.000e-month salary, and she.
was worried about being charged with
desertion. T e

Aod Steve Wouldnt budge unless
Barbara agreed to joint custody and b£
support proposal —

Baroara says she fought Join* ustody
because she is a fradljonaiist who be-
lleved L.tlI children oelong with their
mother and because sbe couldn't be*
convinced that shuttling children back
and forth week after *eek would be
good for them.

Counseling books and hours of soul-
searching allayed some of her fears, but
still she was coocerned about dealing
with ber husband after so much gatl
had poi'ooed their relationship.

T* t problem didn't bother Steve.
"It's a myth." he insists,' that you must
be friends for Joint nstr ty towork. You
just have to work oU the rules oo how.
you are going to cr oduct the business of
co-parenting"

An active member of Equal Rights
for Fathers and tirelra worker for
passage of the Joint custody taw, Sire
successfully delayed court actioc jo tha
divorce until the law went Into effect

I BROUGH THE COMMUNICA-
tlon and cooperation developed by
sharing the rtghfc and responsibilities of
rearing Bobby. Evelyn says she rod
Ellis have become supportive Wendt
*We didn't comr.unlcite this well when
we were married.* she laughs. They
freely phone to discuss B< Ay's prob-
lems, “neither of us blaming the other,"
and. ironically, at trees they find them-
selves a united front combating Bobby's
attempts to manipulate them.

Moreover, the sharing has poe be-
yond tha legal agreement Evelyn re-
cently started a rew foi that requires
working ewnlnp. To spare ber Nibydt-
ting fees, EI1U [ cks up Bobby afer
work every school day. prepares dinner
and helps Bobby with his homework
until his mother coma for him.

Says Evelyn, Thb b tbe bat derision
for all three of us that we could have
made.*

Bobby, a shy. quiet third-grader, siys
he tf happy that be v*s more of hb-
father and that the fighting has stopped;:
He recently expensed hb fceflap inan
invitation he wrote at school:

r At ED WITH the proposition of lon
Ing custody Jtngfther or accepting Joint
custody, Battuni acquiesced.

- today she has « small apartm'i-i
within minutes of the family home that
Steve refinanced for himself and the
children He has the boys one week, she
the ntrt. an errangfment lhe four of
them worked out together, end one that
appears lo satisfy evrryooe.

After five months of Joint custody,
Barbara admits tt Is working well 'The
chlldreo have us equally In their lives.
ok If you don't share In this much of your
children's Uvea, you lose loo much of
Ibrir growing up."

Moreover, she contends that Joint

Bﬁﬁrénﬂ ou art ﬁett J]g good togvth

tt. Mom. <df>ou unit-: m>d : .

) ruslraly relieves children of gull! and
{0 Lny '[Jfll\r/]ﬂ communion. |'wont )eu ? help* them adjust lo the breakup "Of
gobcitmr. Low Bobby" 1( course tha boys go through an adJuM-

men! every week." the say. "but they're
super.”

Another reason Barbara rays «h!
likes Joint custody is that sharing tha
burdens and responsibilities of rearing
the chlldreo leaves her lima aod energy
forebuild ber Ufa. r 1

But the arrangemeat has kink*. Ver-
bal recriminations continue to puncttf
Ota conversations, and the boys umiF
plaloe Out their parents at times u*e
them as messengers le avoid com.-nuns-

eating. ¢ , ,

I HE CONDITIONS under which
the other family hammered out Ib Joint*
custody arrangement were * retched,
aad ia some respects the family b sntb
reet’ag from the eipenencm —

sphere acrid with or.Jemnatioo and

But dCSp”C that — and the feet that
fhey get tired of packing and unpacking
their clothes — Michael and Jim say
they like the arrangement "because we
get to see them both the same.”

And both boys express relief thal tha
fighting Ig over. , .

L |

H CCORDING TO Mcrsaac. "Any*
thing we can do lo diminish the fighting
Isgood. It is like we (professionals) JuS
recognized that dlvorpe is happening
, sod are for the first time giving support
to the families as they reorganize. la the
parental role, ao divorce takes pladt

. Tnat must continue." R

Some psycheioglsts, attorneys aod
judges qursdon the ability of parents lo
cooperate after dlvorcn when thejf
couida't get along while reamed. *

But BiiakJey Long, director of Sacra-
mento County Family Court Services®
notes that "parents who try Joint cu.*Jody
find there are levels oo Whlch they G S
communicate." o>

Critics claim that chlldren need one
full-time parrot, not two part-timers.

Mclsa: * counters that with 39 percent
of afl marriages ending tn divorce; 0O
percent with chlldreo under the are of
12, we are creating a new family system

— the bl-ouclear family. "The law isjust
beginning to catch up wtth reality." he
said.

Although 13 stateu now have Joint
custody taws, California alone gives it
preferred status. The legislation's spon-
sor, Awemblynan Charles Imbrecht of
Veotura, says that the response to the
change has been favorable, but he be’
tleves it la sail too soon lo judge the
Impnct ‘Well look at It at lead mother
year before deciding If It needs rrfloe-
men!," tmbrect says.



JOINT CUSTODY PLANNING

Encouraging & facilitating joint physical & legal custody plans.

California’s new Civil Code Sections 4600 and 4600.5 (Chapter 915 of the Statutes of 1979) proPose
joint legal and physical custody as an initial preference in alogical progression of choices for custody
decisions concurrent with divorce of parents.

For good reason the law dictates no plan requirements.
Parents create their own joint custody plan.

The statute does not specify detailed plan preconditions on the assumption that tne diversity of *
American culture as well as family-initiated solutions should not be limited to the perception of the
legislation's authors at the time of the measure's passage. Instead, the statute is designed to
encourage voluntary and cooperative plan preparation as divorcing parents assume that the initial
consideration of the court will be joint custody prior to consideration of sole parent custody.

Also, a plan can be required before decreeing sole custody.

A parent who Prefers not to parﬂugate injoint custody is cautioned that, unlike practice prior to
Chapter 915 of the Statutes of 1979, the court isempowered to require a sole parent custody imple-
mentation plan in advance of the court's custody order as a means of d!scernm? how cooperative a
sole custodian parent is likely to be in facilitating frequent and continuing contact by the child with
anon-custodial parent. Demonstration of alack of cooperation, or submission of a Sole Parent
custody implementation plan that foretells curtailment of * freguent and continuing contact" could
jeopardize and potentially preclude a court order of sole custody to that parent.

Initiating the planning process.
How do Civil Code Sections 4600 and 4600.5 initiate the joint custody planning process?

At the time of, ar prior to divorce hearmgi, each parent has the QpPor,tun|t¥,tq submit, independently,
a tentative outline of his/her personal preferences for the administration ot joint custody issues.

A submission of the tentative outline is similar to the present procedure of submltth aForm
1235.50, Financial Declaration, in advance of hearing. The tentative joint custody plan outline is

for use by private or public-agency counselors, intermediaries, or the court. Parents heed not
compare their separate proposals in advance of hearing unless they desire to do so on the expectation
that mutual consultation in advance will facilitate the court's process.

To encourage consideration of joint custody, this is a non-copyrighted procedure and basic plan available

for reproduction and adaptation, in part or’in whole. o
Source: James A. Cook. 10606 Wilkins Avenue. Los Angeles. California 90024



Independently submitted joint custody preference outlines, from each parent, have the following
advantages:

» Giving evidence to the court of how cooperative each of the paients is likely to be in
administering ajoint custody plan.

» Providing information, in advance and possibly not previously available, on how each
parent envisions conducting co-parenting.

* Relieving the court of dictating decisions thzi cou'd be unacceptable to one or both parents.

» Providing a clue tc preferences of each parent and a means of discerning which preferences
coincide. Consequently, preferences upon which there is agreement need not become
issues o f contention.

 Winnowing-out for further discussion the remainingjoint custody implementation plan
preferences on which there is disagreement.

* Providing a priority ranking system to assist in the negotiation of those joint custody imple-
mentation preferences upon which there is disagreement.

Accommodating changes.

Child custody encompasses years during which children are maturing, needs and interests are chang-
ing, and the economic circumstance; and other responsibilities of parents may also be changing.
Therefore, custody plans created by this statute are not intended to be rigid, categorical or without
evolution. By avoiding itemization of specific prerequisites within the statute, California’s child
custody statute of 1979 avoids making adherence to, or interpretation of, a custody plan an addi-
tional or substitute focus for the parents’ animosities.

The purpose of custody p'inning within the statute, on behalf of the child's best interests, is to

encourage negotiation in a spirit of cooperation and accommodation and to minimize accusation
or the imposition of unnecessary restraints upon the options parents may envision for conducting

joint custody.

The statute facilitates the resolving of joint custody issues by parents without state-directed
iImpositions in matters of personal preference.

Customarily, child custody encompasses decisions regarding, but not limited to:

Medical care Education Religion Residence Travel Support



Propose names of doctors or clinics available or intended to use.

Will'you permit and encourage communication by the other parentwith doctors and clinics?

Yes No_ Comment:

Would you be willing togrant either parent the abilitytomake med:cal decisions inemergencies
when both parents are not available?

Vs No Comment:

Would you pro 'ide advance notification to the other parent about proposed and forthcoming
medical care?

Yes No Comment:

Would you offer to participate in medical care costs?

Yes No Comment:

EDUCATION

In considering response to the educational questions, it is not necessarily essential that a child
remain exclusively in a particular school, especially if grade curricula is uniform in an educational

system.)

If education is now in progress, do you offer to assure continuity of schooling?

Yes No Comment:

Would you exchange information of educational deficiencies or strengths?

Yes No Comment:

Would you make available the oppo«rtunity for the other parent to visit teachers'l

Yes No Comment:

Indicate schools (and locations) available for present and next grade.

Name: Name:
Address: Address:



(The following does not purport te imply that the court either favors or discredits the response to
questions on religion. Instead, the questions are posed to aid parents in recognizing and
accommodating each others preferences.)
Are you interested in and willing to assume a religious education responsibility?

Yes No Comment:
Do you have a taligious preference for each child?

Yes No Comment:

Do you have alternate preferences? Itemize

TRAVEL CISTS

Offer asolution to the child's travel costs if one or the other parent moves from, or is no longer
resident ir the original home locality.

For instance, should the parent moving from the county of original residence be required to pay
travel costs to and from the alternate parent’s residence”

Yes No Comment.
Should travel costs be apportioned based on income and ability to pay?
Yes No Crmment;
Will you assume travel costs of the child to fulfill residence with the alternate parent"

Yes No Comment:



Initial inquiry to determine the assumption >'f child X port costs.
Alternatives:
Will you assume all child support costs?

Yes No Comment:

Will you assume all child support costs while the child is resident with you?

Yes N o Comment:

Will you participate in sharing of child support costs based on need and ability of each parent
to pay?

Yes N o Comment:

If costs are shared or allocated, will you provide a monthly itemization of actual support costs?
Yes No Comment:

Itemize anticipated child support costs by item on monthly or yearly basis:



RESIDENCE SCHEDULE

(Indication of where the child is resident, either on an alternating basis or consistently, and the
sharing of significant calendar dates.)

Under the present statute it is no longer necessary to use the term ‘visitation’ with its connotations
of superficiality, brevity, condescension or permission. A few parents may. or may not. wish to
designate a primary and a secondary residence for the child but this ranking is not necessary for
those parents establishing equality injoint custody.

Indicate preference and proposals for sharing residence.

Not all schedules need to indicate an exactly equal sharing of time, and you are encouraged to
propose time schedules that are practical, realistic, and suitable for your personal schedule as well *
asaccommodating to the probable schedule of the alternate parent.

In exchanging and alb eating time available, consider not only alternate days, but alternate weeks,
months, seasons or years as well as the sharing or trading of holidays.

In general, how would you prefer to apportion:
The school year?
The vacation season?

Are the follov ing days important in your scheduling'l

(Note: Many of these dates have not heretofore been alternated in conventional custody/
visitation decrees with omissions occurring by intent or oversight. This list is intended to rectify
an observation of non-custodial parents that many of these dates were omitted entirely from
former visitation schedules.

Yes No Date Preferred resolution

Child's birthday

Your birthday
Christmas

Hannukah

Special religious dates
Winter vacation

New Year's Eve & Day
Washington's birthday
Lincoln’s birthday
/alentine’s Da

Sprtng (school{vacation
Memorial Day
Independence Day
Labor Day

Halloween

continued on page 7



Date Preferred resolution
continued from page 6

Thanksgiving Day

Thanksgiving Holiday

Motlier’s Day

Father’s Day

Other relatives’ birthdays

School or icacher-convenient days off

Are there events, club meetings, obligations or opportunities you would like to accommodate
on behalf of tire child? Itemize.

REMAINING ISSUES

Are there issues or considerations of particular importance to you. which have not been previously
itemized, that would be helpful to you and to the child if indicated in ajoint custody plan?

Itemize, comment:

While not as critical to the underlying functioning of an implementation plan as the items
previously indicated, the following are secondary issues that will help both parents toward imple*
menting joint custody.



Do you agree or permit that yours is not the only acceptable and satisfactory way to raise
children?

Comment:

Do you recognize that the part-time absence of your child, and joint custody, is not a denuncia-
tion or derogatory reflection of your ability to parent?

Comment:

Will you substantiate w th your child and with your other contact*; that joint custody has
established two equally valid homes?

Comment:
Do you agree not to estrange your child from the other parent?
Comment:

Will you respect the other parent's right to opinions and a reasonable freedom of action when
with the child?

Comment:

Do you recognize that other people have differing philosophies and that it is permissible for a
child to experience and evaluate these philosophies for themselves?

Comment:

If brothers and sisters are also involved, how would you prefer the relationship, residence and
other activities be coordinated?

Comment:

How would you approach situations that conventional families usually attend together, such as
graduation, recitals, athletic performances, etc.

Comment:

Will you facilitate the child's contact with grandparents?

Comment:



Communications

Describe the level of involvement you can tolerate with the other parent injoint custody
implementation.

Comment:

Do you anticipate that your level of tolerance with the other parent will change, and under what
possible circumstances?

Comment:
Is oral communication between parents satisfactory for you*'
Comment:

Will you require written confirmation of verbal agreements?

Comment:

Will you facilitate telephone calls or chats by the child with the other parent during those tunes
when the child is resident with you?

Comment:



Each parent has a different quotient of parenting skills and varying degrees of interest and
effectiveness in parenting skills. For realistic and efficient co-parenting both parents are well
advised to recognize and admit these variations without rancor, ridicule or judgement. Insofar

as parenting:
Which parenting task do you believe you do best?
Which tasks do * >u perform least well?

Which services and responsibilities would you most like to assume?

Which would you like least to do?

In making joint custody work, which service or consideration or task would you most like the
other parent to do?

If baby sitting or equivalent service is needed, will you give the other parent the first opportunity
to do so before selecting or engaging an individual other than the parent?

(Prior to enactment of Chapter 915 (AB 1480). Statutes of 1979, and for no discernible or
equitable reason, one parent most often had to assume the expense and inconvenience of
picking up and delivering the child so that the child had access to the other parent during
“visitation." Since the new statute redresses the imbalance in such relationships, the following

question is asked:)

Will you, or can you, pick up and deliver the child to the other parent as frequently as the same
is done for you?

Financial (other than child support)

Do yon believe your joint custody rtuation calls for a budget and a mutual understanding about
that budget'*

Comment:

Dr/ you have preferences or intentions about financial savings for the child?

Comment



Do you have opinions about the child’s safety that you would like to guarantee or convey to
tbe other parents?

Comment:

Do you have preferences and opinions about manners, deportment, and how the child behaves
that you wish to convey?

Comm ;.it:
Do you have proposals or preferences regarding punishment?

Comment:

Will you honor the joint custody implementation plan even though a child’s remarks may be
counter to the other parent’s preferences?

Comment:

Will you concur that if the child is upset at circurr tances in one home that they can’t merely
pick up and move to the other house without communication between the parents?

Comment:
Decisions -

Will you agree that the parent having day to day jurisdiction can make decisions of the moment4

Comment

Do you believe that substantial decisions of longer term consequence should be resolved by
consensus4

Comment;



Dispute
Do you have fears or apprehensions about joint custody not working?
What are they:

Do yau believe that a plan should be subject to periodic review?

Comment:

WUI you permit input about the plan from the child, even if the child’s observations are critical
of your preferences?

Comment:

Will you participate in property and custody settlements out-of-court?

* Comment:

Would you be amenable to mediation or arbitration in case of serious custody dispute?

Comment:

12



/ Information and Records

Civil Code Section 4600.5 (g). Chapter 915, Statutes of 1979, prohibits a custodial parent from
prohibiting access to records and information by a non-custodial parent.

So that each parent may anticipate which records and information regarding the child are likely
to be desired by the other paunt. indicate which of the following are of interest to you.

Medical Camps

Dental Qubs

School Cultural or extra-curricular activities
Religious Friends & associates

Diet Hobbies ¢. interests

Rest

Living &. sleeping accommodations Work

Clothing Income

Pets

Other

Not every question can or need be fully answered.

The intent of this exercise is not to imply that every consideration needs to be
resolved before joint custody can be implemented.

Instead, the intent of these questions has been to focus your attention on
the practical considerations of implementing joint custody and to do so
without the antagonisms or apprehensions that frequently accompany
divorce.

Finally, our intention has been to demonsu ite that since there is such a wide

range of considerations (no single item need le crucial) parents art encouraged
to be flexible and accommodating in recognizing each other's preferences and
needs.
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has been living in a wholesome and stable environment. > .. ;yt <r.
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such filing, the court shall, except in exceptional circumstances, enter an uj_
order awarding temporary custody in accordance with the agreement gif -
understanding, or in accordance with any: stipulation of.the parties. In the.-i
absence of an agreement, understanding, or stipulation, the court may, if'V
jurisdiction is appropriate, enter an ex parte order; set a hearing date within 3
20'days and issue'an order to Show cause on. the responding party. .If the' &

responding party.,does not™ appear, or-rcspond.*;Within the “time “set,, the:

(Chapter-2'{commencing with Section 11200) oif Part 3-ofrDivision 9 of the
Welfare and Institutions”Code) (‘for the ‘maintenance-of the *child *shall’
include an order pursuant'H Section 4700 or 4702'directing the. nohcusto”
dial parent to pay any amrant'necessary'for the,support of the child,*to the.

extento,{ the noncugtooial parengsklz}bility to pay, ‘ ' "Iv
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§4"600.5.’ [Presumption regarding joint custody, and award thereof:'Reasons'
for denial: Modification_or termination of order: Consultation with concilia-
tion courn Access to child's records] > b owmEimva . [{r<rir

(a) There shall be a presumption, affecting the.Burden of-ﬂroof, that joint
custody is in the best'interests! of a minor-child where the parents have
agreed, to an award of joint, custody or so a(_?ree in open court, at a hearing
for the purpose”of determining the custody of thedninor child or children’of
thtro*mage. tr WEIV.Xi vjiM Svvt f xt*

|f the court declines to-enter-an- order‘awarding'jointcustody pursuant to

this-subdivision!-the Court shall state in Its decision the .reasons for denial of;
an award ofjoint custody.” * ™ oL

&b) Upon the application of either parent, joint custody may be awarded in
he discretion of the court in other cases. For the purpose of assisting the
court in making a determination'-whether an ‘award off|]0|nt custody’ is
appropriate under this subdivision, the.court may direct, that an investiga-
tion be conducted pursuant to the provisions of Section 4602. If theicourt
declines to(cnter an- order awarding joint custody pursuant .to this subdivi-
sion, the. court shall state in its decision theweasons for denial of an award,
ofjoint custody. *-if, , > fnev-jt tiv =" - -e vem o -t'Lir, m!
(c) For'*the~purposes* of this section,»“joint custody” -means an-order
awarding custody of the minor child or children to both parents and
providing that physical custody shall be shared by the parents in such a vv.aﬁ/
as-fo assure the child or-children-of frequent and continuing contact wit
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§4600.6. (Trial]
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§4600.6
CIVIL CODE.
both parents; provided, however, that such order may, award joint ;legal
custody without awarding joint physical custody. -

(d Any order for joint custody may be modified or- termlnated -upon, the-*
petition of one or both,parents or on the court®s, own motion.if it is shown

that the best interests of the child require.modification or termination of the

order. The court shall state in its decision the reasons for modification op
termination of the joint custody order ifeither parent opposes the modifica”
tion or termination order/ T m ENi-t STty Vi *osmipy e

© Any order-forrtheicustody-of the minor, childtor-children. of d marriage,
entered by a-court -in ;this"state®op any other state "may, !subjecrto” the;
jurisdictional reiquirements”setTorth®m Sections"5152 and 3 IfiSIbchnodified"
at any time to an order of joint custody in accordance.with.the provisions,otn

thissectiQfL/".S, 7 L % . i
(0 In counties having-a conciliati*". court, .\he Tourt*bf the parties. 'may? ati
any time, pursuant;to:local: fule» of court,i consult *with>the- conciliation-:
court for!"the “purpose* of: assisting~the--panies >to formulate *a- plan- -for*
implementation, ot thc".custody border or To resolve any";controversy which

has ansen in the implementation ofa plan for,custody, M , r*i . "ciul . w

(@) Notwithstanding iwy;other,frbvisidn«"of»law, Access to records and-:
informationpertaining.-.to ,a .minor., child, Zincluding"but “hot limited!" tof
medical, ental. ahd.schiMl. fe”rds, shall.not be denied to a parent because.
such parent i.not .the child"s-custodial parenu » j« A »* »tj -0 _ali-j.

Ao stou 1979ch o194 S on e -
M»w— Another"venionof (hthllon u nlJoJ by Suui 1979 ch 4. .The.vonion maced by ch 915/
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by = ormet wite lo modify i joint O.Ht(ﬂ]

dren mlgg pragerly mice Thdiffaen home* the
meni- under vhidh-, the-penic™” minor ko wu euﬂedtommbtbmdm
with the, father.ard. I nunor gnt.lmjth"tte tre mil court™ revien.of *U The.otlence tefore-
nother, the-irel, court p abmed iU- t.a vell u on ih*wercue «f*a iffpartud lecgl,
ditorelion by-m it ruli iical. duerstin. Moreover, reemenul?/ the fomer-!

autlody of both chi Ihefomer an lhe . huibend and hi* countel wa*r

ban* of, pretti il i inproper, which agreemenu V\ereﬂ*mut/
ratter. Ihaa on te Mmm um%_e Judicial armwwun%% did"rot neutiolu- the pqytf
trial.court harb-wtd.and tehibiled an utth*kjblw didtai eifict of the mat court tbize. S h/\OJtr,,Ioj
prejudice apuiil the rtier, mrtammm ar,. ra(190) UM CAW 97. 161 Ca] Kotr 438, >dla.
JO tr.;a? » WA omHx, » &Vt Ul it « A/ nut*
£T ot giftW> ICl M ucas ol (UMii Jujifaio
&1600.6. (Trial]

(@ In any case inwhich a ontestcd issue of custody of a minor child is the
sole contested issue, the case shall be given preferimce .over ~otl"er*av" cases.
except matters, to which speC|aI rece.den rrhy,\ he glven**py’,Jayy }_’\Eor
assigning a tnardate and shall he glven AN, ﬁar! NG ULy tinteT
®. In any case in WhICh ﬁtere is more than one contested issue and one oft

the issues is of the custody of @ minor child, the court, ,asaodhe iuue 3f;
custody, ; shall order a separate trial. The. separate .trial shall be given,
preference over other civil cases! except matters to which special precedence*
may be given by law. for assig... ,a trial date. 1<

Addal Sun 1910ch M) | |1 T
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he circumstances of the children have

19a 0 a ; 19 *  respon-
r children in that * [specify
nitary and harzardous conditions or

t*29vmt] ,0 nr/hn' »o:i.'f:ftir50 41«

*jJ1 viu ¢ AWt
rd of Tempora: Custody™to, Parrot

VrS 1S n 't Mt nichi'V
DXT.sizji *Y 1$%1>3 sf
vis made aa required by law on-the
portion of the parties* interlocutory
—i'l9jiAt'X7iS"ti-tad made
rendered by this court on tfiJ

— 1 fname 0f minor childJ by
liley for petitioner and  «

tenu of counsel, the court tinds tbtt
'der and Declaration in Support-of
rary custody ofl_!u [name of
« correct, and that it wouldibe initbe
nporary custodial rights”during the
ori X orit3*yst - MLqj L-vun svsn»i

iune of. minor child) be «wanted to
i; following, temporary custodial

‘0 oinVmiJlet: Kritd4 Wincrr
o« L.ill «fit»SM]-" u. v _ju>j!*v;t
stivfl ti |...[S|gnature$
2 v f%c<tf tanit tHM sinit wit ia-il-

Id and parfyqln pogsessippaf

custody of a child hds been
r' where “a. temporary order
entered, in,accordanceijwth
in possession of the child are
itch party may. not appear m
' Rersonally with, the .child
shall .take all actions neces-
proctire compliance with .the
djudication of custody. «>
been entered by a. ouit of
r detained by anothei person
ey shall take all notions
decree and lhe chile and lo
1 other order of the court.'t

CIVIL CODE

(c) In performing the functions described in subdivisions (a) and (b), the
district attorney shall act on behalf of the court and shall not;represent anX
party to the custody proceedings., Vii- jijtf:: ‘A.
Added stau 1976 ch 1399 §1-;,,.. L / tV|ihjr“

(a% When .the district- attorrey in.cursbexPenses[Rursuant to Section 4604,
Intludihy expéses incurred in"a sister State, payment.of. suctrckpenscs maYl.

be advanced by the. county subject to reimbursement by the state, and sha

(b) t_The,-co_urtf‘?. I.twhich;hthlel'.'cfustody./p[ogeegirﬁgJstaplengjlngj'.for.wnich hay
contipuing jurisdiction, shall,',if appropriate, "allocatd, liability for -the reim-
bur§§0ﬁ1eh% jo’f,a,ctual,e%p ngesllncﬁreetfﬁ tﬁea]élstr’lc't a't'tor%y.fé 1ie’fetﬁér, or.
both <*uties 10 .the, proceedings andsuch allocation® sh cons_ututeKn,
judgmrait'fo: thc.'siatc.for.the.funds adyanoqd pursuant to”this,section’, The.

62 Opt/Att,’) Gen"3m (CC d|4605 aulhoriua tula rnmburwnirm &H fipvnvn.incurrid by,a diUrict
attoenry In rcumin* cinadiin countcl to* compel aa indimlual to comPIy with a California rulody"

oi "gr;'whcf«’ih( iMhimiwd'hat'bwn cb*r*id in CaliforniaW h the offnue’of eooccilm* a child in’
vio -bon"of B'cuitodykJeem fTrn™'rnilf" 171 "ijinrl nrffiTf criminal eitraditxA of-the individual
appien o cn, . 4JW3y0C.7V.ud _ o
a0iirrjo aj'j io irHluireA ultrH&tti ra:;ag? atl.;w?« ol toial-.sJ- twitoa

o 'fn-nrifA-noid rekvvfin'lotrbvr vii mmeajift salt 'T? "trica:* vs» OI-Tohq
§eW \A 2V Ini®en,-of.«?unse,.!0 _.chud] B-rjrft bmttnnirjv; '
In_any 'rocetdfng. under this-part where-there:is-in-issuevtbe.custody of &
minor chiid,'the.court may, if it finds it would be indhe bestiinterests of tho
minor: child;rappoint pnvate-counsel to rcpresmLthe.interests!ofthe minor:
child.AWhen-the.court appointsrcounsel to represent the minor,'counsel shall*
cceive a reasonable.sum-for compensation, and expenses”, the.-amount of;
which shall be determined ,by. the court. Such Amount, shall.be paid byithc
parents in such proportions as the court deems just.
Addart Van 1g76eh sis 1. . A tivigelt dub sot Tsfr.0J .COT*?
Appomimenl if UJ¥l tountri fo* weid. pogHVIt werd. conwrvitM, oc , rafwud mnwnxuc rrtA 'C)
H |.f»yu7u* vnv {tr, o <tanitft| ft*"™ 'u "»rhv iatio -/cm nura aft|
o i«suph7'9fti TA bl .i>-1 hi mivisul.9 t~u 'svjli einitm rf-oqtrs Jill
64607 [Mediation! ratM ok Ut tp t*t .o «vi}-rTqg-7>dli*y

(a) Where it appears on the face of the petition or other application for ant

order or modi(kalian of an,order for the custody or visitation,of a child_

children that either or both such issues are contested as provided in Section. i
4600,*46h0.1 of .4601,*the matter shall be set for mediation of. the contested. )
Issues prior to or concurrent with the settln(]l of the matterJbr-hearing. T he

purpose 0f such.mediation proceeding shall be to reduce, acrimony which,

ma,g{. exist between the .parties and to develop an igreement assuring the.
chili.or.children's close and continuing contact with both parents after the,

»cm(m | 79,

re™rr "TIT- - V— " MT



$4607 CIVIL CODE'

marriage is dissolved. The'mediator shall use his or herloest efforts to effect -

a settlement of the custody'or visitation dispute.-v'

Eb) Each superior court shall make available a mediator. Such mediator may
e a member of the professional staff of a family conciliation courf,
probation department, or mental health services* agency,'or may be any
other person or agency designated by ethe court. Tn ‘order to provide
mediation 'services, the “court shall notJbie required.-to.-institute a family
conciliation court. The mediator shall meet, the minimum qualifications
[:& |req é).f I gouns lor of concilbtiohlas provided Tti Section }745 of the
ode ot Civil Procedure < N 1 1Y A VPR
(c).Mediation proceedings shall be held in.private and.shall be confidential,
and aircomraunic' Mohi, verbal oir/written, from the parties to the mediator,

made in a proceeding pursuant to this section shall be deemed tg tae official
information Withinthe meaniha'of Section 1040 of the Evidence Code-*- xd

MIWStMIWM  v»  VWIHIOVI M v/ IMS. LI UM dipjit Wit VI
necessary..The-mediator'shall have therduty to assess the needs and interests'
of the childwr' £hildftn"involved in <e~-controversy"and shalllbc'pntitled:to
interview the Cdiild or children when'fthe” media'toil ‘deems'such’it.tcrview'
appropriate or necessary. .
(e) The mediator may, consistent ‘with‘local court rules,' render aYr-nim-!
mendation to the court'as,;to the.'ciatbdy/or'yisiution of.the ?ch«a of
children. Jhe*mediator may,'in case* .where; thé. parties/ have ,not reached
agreement as a result of the’ mediation proceedin ,Je.comraendtohha-eourt
that an investigation be conducted pursuant to Section-4602, Crthat other
action be taken to assist the parties to effect'a resolution of the controversy
prior to argjy hearing on the issues. The mediator may, in appropriate cases,
recommend that mutual‘restraining" Aiders‘be-issued.” pending ‘determination
of the controversy=+4o protect'the:well-being of'the children Involved in the
controversy™ Any-agreement reached by the parties as a(result of.mediation
shall be reported-tothe court.and;to counselfor the -parties-by the mediator
on the day;tct.fortncdiationxiSQny-time:thereafter designated hy the court.!
(0 The provisions of this section’shall' become operative oni'January T. 1981*
AdJ.0 SIM* IMOTck'iri |l ISKIM Muck tV. im tqgvnu.. Jaivaiy V IWr.btT'Xf hjgtrtbu'w
nvi [I1Sfh r»uoi stit > anoitiogov] 'I'Mie I alnyrtq
§4700. [Order for child support] [ 1

&a) In any proceeding where there'is at i'sue the support of a minor child,
he court may order.€ither or both parents to pay any amount necessary' for
the support, ‘maintenance, and education of the child. At the re(iuest of
either party, the court shall make appropriate findings with reSPeq to. the

minor child js based.

support payment priorto the payment df any debts owing to creditors. Any
order for child support* may be modified or revoked as/the court maﬁ deem
necessary, except As tb any amount that may have*accrued'prior to the dAte
of the filing of the-nqtice of motion of orderto-show cause'to modify of'
revoke. The'order of modification Or revocation may he made retroactive to'

T4r

BHBRpM ctf
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CIVIL CODE-

the date of the filing of the r
modify or revoke, or to ,anY da
tion or revocation may include
the prevailing party.

(b) When a court orders a pen
a child during the child's.mino
emanuﬁated, the liability of tl
upon the"happening/of the/ci
person having. physicalL'.custotf.
made, .fails*-to notify? the pcrr
attorney of record of the pr«o
the contingency, W drcontiuucs
refund any .and. all. moneys,re
the contingency,-except that .t
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contingency.  -W) S*s*»«c*-»»

b

ankruptcy, the .court may.m;

nance and education .of the chi
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] 275. [Sollcmng and taking drug or
submitting to an attempt to procure miscar-
riage: Exceptions: Punishment.] Every
wOma.. who solicits of any person any medi-
cine, drug, or substance whatever, and takes
the same, or who submits to any operation,
or to the use of any means whatever, with
intent thereby to procure a miscarriage, ex-
cept as provided in the Therapeutic Abor-
tion Act, Chapter Il (commencing with
Section 2S950) of Division 20 of the Health
and Safety Code, is punishable by imprison-
ment in the sute prison. (1872; 1967 ch 327
§4 1976 ch 1139 §168, o eratlve Jul

771 Cnt Jur 3d Criminak 516
2352 2353. 2357. 2365, 3169

DEERING'S PENAL

g78.5

§276. [Soliciting woman to submit to
operation, etc., to procure miscarriage: Ex*
ceptions: Punishment: Proof necessary.] Ev-
ery person who solicits any woniun to sub-
mit to any operation, or to the use of any
means whatever, to procure a miscarriage,
except as provided in the Therapeutic*Abor-
tion Act. Chapter 11 (commencing with
Section 239j0) of Division 20 of the He«. n
and Safety Code, is punishable by imprison-
ment in the county jail not longer than one
year or in the state prison, or by fine of not
more than five thousand dollars (53,000).
Such ofTense must be proved by the testi-
mony of two witnesses, or of one witness
and corroborating circumstances. [1937 ch
270 81; 1967 ch 327 85; 1976 ch 1139
§ 169, operative July |, 1977; 21 CalJur 3d
Criminal Law §§2§52 2)53. 2365, 2367
Witkin Crimes pp 78, 79. 520. 525, 526.

CHAPTER 4

Child Abduction
[Tht kMUiHI of CSJMM « conwtmtof || IH -JK)](-*?)'-«« (m«n0<d to rad *» »tw*« by iuu 1*76 ch O ff

§278. Definition and penalty: Return of child.

/

§ 278.3. Detention or concealment of child in violation of custody decree.
$280. Wilfully causing or permitting removal or concealment of child pursuant to adoption

proceeding.

§ 278. [Definition and penalty; Return of
child.] (@) Every person, not having a .tght
0f custody, who maliciously takes, entices
away, detains or conceals any minor child
with intent to deuin or conceal such c'nld
from a parent, or guardian, or other person
having the lawful charge of such child shall
be punished by imprisonment in the stale
prison for two. three or four years, a fine of
not more than ten thousand dollars (SIO,-
000), or both, or imprisonment in a county
jail for a period of not more than one year, a
fine of not more than one thousand dollars
(S1.000), or both.

(b) A child who has been detained or

concealed in violation of tubdivision(a) shall
be returned to the penon having lawful
charge of the child. Any expenses incurred
m returning the child shall be reimbursed as
provided in Section 4603 of the Civil Code.
Swh coats ahall be assessed against any
defendant convicted of a violation of this
section. (1976 ch 1399 10, 10.3, operative
July 1. 1977)

f178J. (Detention or concealment of
child I V|o(|at|on of custody decree.| (a)

Every person who in violation of a custody
decree lakes, retains after the expiration of a
visitation period, ->r conceals the child from
nis legal custod ., and every person who
has custody of a cuild pursuant to an order,
judgment or decree of any court which
grants another person rights to custody or
visitation of such child, and who detains or
conceals such child with the intent to de-
prive the other person of such right to
custody or visitation shall be punished by
imprisonment in the state prison for a period
of not more than one year and one day or
by imprisonment in a county jail for a
period of not more than one year, a fine of
not more than one thousand dollars (SlI,-
000), or both.

(b) A child who has been detained or
concealed in violation of subdivision (a) shall
be returned to the person havitg lawful
charge of lhe child Any expense: incurred
in returning the child shall be reimbursed as

rovided in Section 4603 of the Jivil Code,

uch costs shall be asse«scd against any
defendant convicted of a violation of 'his
section (1976 ch 1399 $ 11 )
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House Bill 2538

Sponsored by Representative RICHARDS

SUMMARY

*

The foOowing summary it not prepared by the sponsors of the measure and is not * pan of the
body thereof subject to consideration by the Legislative Assembly. It is an editor's brief
statement of the essential features of (he measure as introduced.

h,|O|Creates a disputable presumption, that joint custody is in the best interests and welfare of the
child.,

NOTTj] Matter « MM 'see m an amended itcuon t» «r». matter [me W Xwrls.'MI | eustuig law to be omittod;
laew ik~ m bepn «MilMCTtO>
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HB 2538 p)

ABILL FOR AN ACT
Relating to domestic relations: amending ORS 107.137.
a* It Enacted by the People ol the Sute ol Oregon:

Section 1. ORS 107.137 is amended to read:

107.137. (1) In determining custody of a minor child pursuant to ORS 107.105 or 107.135, the
court shall give primary consideration to the best interests and welfare of the child. In determining
the best interests and welfare of the child, the court may consider the following relevant factors:

(a) The emotional ties between the child and other family members:

(b) The interest of the parties in and attitude toward the child; and

(el The desirability of continuing an existing relationship.

(3 The best interests and welfare of the child in a custody matter shall not be determined by
isolating any cr.e of the relevant factors referred to in subsecuoa (1) of this section, or an> other
reievar' factor, and relying 00 it to the exclusion of other factors.

(3) No preference us custody shall be given to the mother over the fauer for the sole reason that
she is the mother.

(4) It laa disputable prwumptlon that Joint custody ISin the best microns and Welfare of tho child.

\(4\ (5) lo determining custody of a minor chdd pursuant to ORS 107.105 or 107.135. tha court
shad consider the conduct, mental status, income, social environment or life style of cither party
only if it is shown that any of these factors are causing or may cause emotional or physical damage
to the child.



visitation rights of the parent or parents not
having custody of such children.

©
manner molesting or interfering with the
other or the minor children.

’ (d) That if minor children reside in the
family home and the court considers it neces-
sary for their best interest to do so, the court
may require either party to move out of the
home for such period of time and under such
conditions as the court may determine, wheth-
er the home is rented, owned or being pur-
chased by one party or both parties?*"

lu (e) Restraining and enjoining either party
or both from encumbering or disposing of airy
of their property, real or.personal, except as
ordered by the court™; v g\e.V ,i;;» %Wj;

-'(f) For the temporary use, possession and
control of the real or personal property of the
parties or either of them and the payment of
Instalment liens and encumbrances thereon.

)

in the family home, the court may require one
party to move out of the home for such period
of time and under such conditions as the oourt
determines, whether the home,’is rented,
owned or being purchased by one party or both
parties if that party assaults or threatens to
assault the other., U¥™>; MIf

- =2 In case d»'ault is made in the payment
of any moneys | aing due under the terms of
an order-pending suit, any such delinquent
amount shall be entered and.docketed as a
judgment, and execution may issue thereon to
enforce payment thereof in tho same manner
and with like effect aa upon a final decree.
The remedy p.ovided in this subsection ahall

ke deemed cumulativie and not exclusive. ¢ I’ .

«ct.(3) The court shall not require an under-
taking in case of the issuance of an order
under paragraph (c), (d), (e), (f) or (g) of sub-
section (I) of this section. 7« tH

4 In arsuit for annulrr
of marriage or tor atparauon. wherein the
parties are ropetitiooers or the respondent is
found by the court to be in default, the court
may, when the cause is otherwise ready for
hewing on the merits, if support or custody of
minor children ia not involved, in lieu of auch
hearing, 'enter a decree of annulment or
dissolution or for separation baaed upon an
affidavit-of the petitiorer, setting forth a
prima fade cam, and revering auch additional

atters aa tho court m chuire. o'
ten»aaonr. Ivn <SW ». ten «.*» 11. tvn»M7
et A "l

For the restraint of a party from in any

seo
That even if no minor il.il.Iren n’\ldJ

Ofic*ov\ 17r77* Tfo re\ji“ul
DISSOLUTION. ANNULMENT; SEPARATION; CONCIMATION

1013

* 107.100 (Amended bg 1053 553 12: 1953 ¢ 63i 12
1961 &40 fI 1903 c.476 11: 1965 c603 16: 1969 c.196
I1969059t 128& repeal*! by 19711 c380128 .
.,107.105 Provisions of decree. (1)
Whenever the court grants a decree of annul-
ment or dissolution of marriage or of separa-
tion. it has power further to decree as follows:

: (@) For the future care and custody of the
minor children of the marriage bygone party *
or jointly and for the visitation;rights of the
parent or parents not having custody of such
children as it may deemjustand proper”

()

allowed the care and custody of such children,’
or from either party or both parties iL joint
custody is decreed, such amount of money, in
gross or in instalments* or both, as;may be
just and proper for such party, either party of
both parties to contribute toward .the.support
and welfare of such children.'-The court-may
at any time require-an accounting from .the
custodian of the children with reference to the
f the money awarded

(c¥ For the support ofa party, in grom

|n instalments, or both, such amount of money
for .niriLperiod of time as'it may bejust’and
equitable for the other/party to contribute:
The court may approve,, ratify, nnd decree
Voluntary, property wttlcmer*.;’ngreemepln
providing contribution to the support.of./*,
party.. If.requ«. d by either party, the,court,
shall .make and set.forth->inJt* decree .the
findings of fact upon which.,its award.ipr.
denial of support was based. In making such

;LﬁpO?ﬁ orqer tpgk)qtpurt,gihall roa*pert\y:l*ba

owing msttwx
(A) The duration of the marriage;
(B) The age* of the parties;"

(O Their t}eqlth ar))gm’\oogltldna, amtva
, N(D) Thelr work expenence andjm ping

331

*e |E) Their flnandal ronditioas,'reeourora
and property rights;

>0il hw

\ or dissolutiofnr (F) The provisions of the decree relating to

custody of the minor children of the parties; -a
‘(G) The ’ages, health and dependency
conditions of tkw children of the parties, or
either of them. . A Atr>
~ (H) The need for maintenance, retraining
or education to enable the spouse to' become
employable at suitable work or to enable the
spouse to pursue career objectives; and * *

(D Such other matters aa. the court’shall
deemrelevant. *’ ' g <UL, i
,» (d) Far the delivery to one party of such
part/s personal property in the p-ewgeeioq or,-

For~the'rocovery*from the party'not
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e
JI-
3 E33 yiimst -inrS« Th¥«RnhrfiiriMi» »h« mn. (2) In determininf the proper amount of I
support and the.proper division of. property
pursuant to paragraphs (b), (¢) andi(e) of
subsection t'l) of this section, the court may T V.'[-.V r/
§® VvV - hay.yconmh.ua <*to||yrto\'?h. «qui».tioanto( oonwid«-. « id « « o( 0..'to, convene* on [
, _ ... is tiVm from the decree or
Y - T < * hcr appSSfcordar in»suit for annulment
th? m ft Cpr.dissolution of a marriage or for separation.
4/ ,the appellate court awaros.coats aad*
«Q@N' o Ny..VT?5* °C ~¥S> Idisbursements to the prevailing party. It may
trust and make provision for the di p.*ition-pr; -f o awBrd * that party, as pa t of the costa,
.;.r7 distnbution of such monay or property to br . ~ * wfa of, motyty M, it niay o X
: . . ' : : : | *
and assigns alter Uie purpose ot*m* .rust Has rad Ju«d P S“<»£.><b«|» M « ” tto’rrin . t?- Oc? th S
been accomplished. Upon petition of.a party <r -l>d X

r f ;s>* peroon having an jatnreatinjbi* trust show- v

/ ,/ - ing a change of drcumitanceii vrirranting a

: *sha ?lave;tane. power

C.haqge*in the te,q_rps4gff thlewtcr)l)st, thea courf, ., ration, thg P réies,to auch suit become owners
1 to'.moke and “direct *of an undivide

(5) If. as a result of a suit for the’annul-
ment or dlaaolution of a marriage or for sepa-

L o @ me a
interest ia any real or person*

(e

<ir?|’1rgasonable modifications ini t s'terms.a | property, or both, either party may main*

- > . > -00 - >
o T A 1f) To change the name of either spouse to

a name the spouse held before the marriage.

I j," .The court must decree a diange if/.it, in re-
J\ -»4jueked by the affected i» rty .~ .~ ~jH i

X * ' *(h) A judgment against one party in favor

j . of the other far any sums of *mo«y found to be

| ,#C:. .then rrn-utung unpexl upon any enforoeable
order*or order* theretofore duly made and

S a the provisions afiORS 107.086, and‘for, any

. such further sums as wilttu.ru lattorney fees

entered in the proceedings$ puroiant to any of
v or a_in;;jonaL.OH la.land esperuea of juit <r

‘M p supplemental proceeéﬁng* by filing a

petition in. such suit for the partition of such ** 2 U» Vi
real, or psreonai property, or both, withiii two. * y
year* from ths entry of said decree, showing *'< ' 9,
among other things that ths original parties - ’
to such decree and their joint or several credi-
tor* having/a Uen .upon any such.real or. A
psreonai property, if any there bs,-constitute ?t%
ths sole and only nice—ary parties, to'auch *
supplemental |n na*illnp\Tlii procedure in »
the supplemenul proceeding*, ao far aa appli-
cable, shall be the procedure provided in ORS.
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the fiiet instance and retain jurisdiction in

equity therefor.
11971 ¢280 »13; 1973502 18 19/5¢.722 |1; 19751 733
121977c206 |2; 1977 c«A47 12, 1977 ¢ 878 ]

107.108 Support or maintenance for
child attending .school. (1) In addition to any
other authority of the court, the court may
provide for the support or maintenance of a
child attending school: .... *

(&) After the commencement of a suit for
annulment or dissolution of a marriage or for
sepamtion from bed and board and before the
decree therein; ."W.rirr* le, V.. f 1

(b) In a decree of annulment or dissolution

of a marriage or of separation from bed and
board-and Vi-tl-; = * %

° Sall | 1 —
(C) During tﬁé [IJerEderflcy Ikof %n appea?
taken from all or’part of a decree rendered in
pursuance* of ORS,; 107.005-to! 107.142,

107.260,107.405,107.425,107.445 to 107.520,
107.540,1Q¢4,6100r thissection. , . e

(2) An « Jer.providing for temporary
support pursuant to paragraph (c) of subsec-
tion (1) of this section may be modified at u\y
t.me by the court making the decree appealed
frcm, shall provide that the support money be
paid in monthly instalments, and shall fur-
ther provide that itls’to be in effect only
during the pendency of the appeal. No appeal
Uea from any such temporary.order.

(3) If the court provides far the support
and maintenance of.a child attending school
pursuant to this section, the child ia a party
for purpcses of matters related to that provi-
sion. il NN\i*j*t> .«5i'CV9 »'dh»

(4. As used in this section, "chil attend-
ing arhuol” means a child of the parties who is
unmarried. is 18 year* of ago or older and
under 21 y*an» of age and ia a student regu-
larly attending school,-f tomunity college,
college or university, or regularly attending a
course of vocational or technical training
designed to fit him for gainful employment <e
lif73can 113) . n-hr-/ Ct'i y-A r* *

10711S (AWOet bp IMS ¢SO M IMSc179 (I

ISSSc.IM VA4 IMS t501 tm . | by 1171 ¢ 2*0
« | M v e *«
I"f.US Effect of decree- effective

date appeal. (1) A decree of a>nulroent or
dtasonutioo of a marriage rtwtona the parties
thereto to the status of unmarried persons,
it as a party is marriad to another person
F-Jth decree shall gire ths court jurisdiction to
award, to be effective immediately, the relief
provided by ORS 107.105. Tha decree ahall
revoke a will pursuant to the provt>om of
ORS 112J1&, but the decree shell nil be

1015

effective in so far os it affects the marital
status of the parties until the expiration of 60
days from the date of the decree, or, if on
appeal is taken, until the suit is determined
on appeal, whichever is later. L

) In case either pnrtv dies within
60-day period specified in subsection (1) of
this section,' the decree shall be considered to
have entirely terminated the marriage rela-
tionship immediately before"such death,

unless an apE)eaI ‘f p_'n?llng_ rfi-'i- »a *-|Hr|-r|:

. (3 (@) The Court .of. Appeals or Supreme
Court shall continue to have jurisdiction, of
such an appeal pending at the time of the
death of either, party!'The appeal may be
continued by Ihe personal representative ‘of
the deceased party.’The attorney of record on
the appeal, for the'deceased party/may be
allowed a reasonable attorney fee, to be paid
from the decedent’s estate. However,’ costs on
appeal may not be awarded to either party. )r*

‘(b) The Court of Appeals or Supreme
Court shall hovs’ the 'power to determine
finally all matters presented on such appeal’
Before making final disposition, the Court/of
Appeals"or Suprem*./lourt may 'refer* the
proceeding back, to the trial court forisuch
additional findings of fact as are required, -?n‘

.t 7 (4) The marriage relationship is terminat-
ed in all respects the expiration of the
60lday period speoiied in suhsection'(l) of
this aertion, or, if an appeal is taken, when
the suit is determined on appeal, whichever is
later," without ainy further action by either
party. However, at any time within the 60-day.
period cr while an appeal is pending, the court
may ast aside the decree upon motion of both
parties. ti *r.Vi-Miv *uii =,«*nr'A4d>tu.’

" (5) A decree declaring a marriage void or
dissolved shall specify the date on which the
sw w becomes finally effective to terminate
t'se marriage relationship of .the parties.

(6) Ths 6¢cMay piiried specified in subsec-
tion (1) of this section'does not apply when a
decree declares s marriage aid under ORS
107.005. i £ * V'S u,i
11971¢JSOttSI « . Ui “If* » R > **

1074300bfaaly pi 15T ¢380<2S] I

R

[ -
1971¢ 350 |»]

1.
10713

107.128 Decree* and orders as Ueno;
duration. No order or decree for the future
payment of money in groea or in instalments,
entered under ORS 107.095 or 107.106, ahall
continue to ha a lien on real property for a
period of more than 10 years from the date of

the
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(5) In a proceeding held tinder subsection
(1) of this section, the court may assess
against either p«rty a reasonable attorney fee

for the benefit of the other party LI
11975¢.500S3) ,

107.415 Notice of change of status of
minor child required; effect of failure to
give notice. (1) If a party is required by a
decree of a court in a domestic relations suit,
as defined in ORS 107.510, to contribute to
the support, nurture or education of a minor
child while the other party has custody there-
of, the custodial parent shall notify the party
contributing such money when the minor
child receives income from his own gainful
employment, - or is> married *or enters the
military service/' .o i J ti'

iv-;

(2) Any custodial parent who‘does not
provide notice, as required by subsection (1) of
this section may be required by'the court'to
make restitution to the contributing party of
any money paid, as required by the decree.
The court may enter a judgment or satisfy all
or part of any accrued judgment to accomplish
the restitution.-) snc* */ry B fr-hev>
197acdi* iij JIN **nsg -*i*
f KW 42011961 c3*011; rap<4|«dvt%1971c2&)WST”

I-jui--** o ¥ **pp t Jjooooo :c
-y 1074% Investigation, of parties in

DOMESTIC RELATIONS

hire and fix the salaries of such professional
nnd clerical personnel asiare necessary to
carry out the purposes of this section. The
salaries of the professional and clerical assist-
ants shall be paid in the same manner os the
salaries of county officers are'paid.
[1971¢.28013 1973c.502 111]

' 107.430 [Formerly 107.180: 1963 ¢.223 |1; repealed
by 1971 ¢2S0 523

107.431 Modification .of . portion of
decree regarding visitation of minor child”
procedure. At any tin a after a. decree of ~
annulment or dissolution of a marriage pr a
separation is granted, the court may. set aside,
alter or modify so much of the decree relating
to visitation of a minor child as itdeems just
and proper or may terminate or modify that
part of the order or decree requiring payment
of money for the suppori of the piinorvchild
with whom visitatipn is being denied after

[T $Hp ﬂ

@ et aside, alter o
made by the pa,g%vc)‘lpr|nQ¢V|S|t§.u%rhrlgh( S

(?) Service of not je on the parent or other
person having custo&_of the minor duld is
mode in the manner provided by Jhw for

SHIHIRE.AS @ PUMPIOPS ANd s oAl Fer tel

Motion to set aside, alter or modify is

3) A showing that the parent or other -*
person having custody of the child or a person >
acting in that parent or other person’s behalf a
has interfered, with or denied without good 4

domestic .relations suit involving welfare
of children; counsel for children; staff. (1)
Whenever, a domestic relations suit, as defined
in ORS 107 510, is filed, orwhenever a habeas

corpus proceeding or motion to modify on
existing decree in r domestic relations suit is
before the court, the court havi.tg jur jdiction
may, in cas*e in which there are minor chil-
dren-involved, .cause an investigation to be
mode, as .to the character, family relations,
past conduct, earning ability and financial
worth of the parties to the suit for the purpose
of protecting the children’s future interest.
The court may defer the entry of a final
decrew until the court ia satisfied,th.it its
decree in such suit will properly protet the
welfare of such children. The investigative
findings shall be offered aa and subject to all
rulaa of evidence. ' tf

" (2;) I(ht court, on I|t_s own motion, may:, / v‘

U (a) Citj either party to the suit to appear
and t-jotify as a witness during this investiga-
tior, and

'n. (b) Appoint counsel far the children. A
reasonable fee for an attorney so appointed
may. be charged against either or both of the
parties or aa a ooet in the proceedings. m ,” (-

(3) The court having, jurisdiction of cases
described in mibeection f].j of this section may

cause the exercise of the parent's visitation
rightS.-.iv.'olst V> ran-.iv fci*Or *-
[19770878MI-*4 s of)e

15);,71|a| in-w> CV\b VV*.;.-vv>
[ 107435( c.280119 npuM y19730502118|

. ; vic*14 114 1968 <K It; reeled by
1971c. 280128) -e,

P
bz v;nt uu.v eu:, ,|detaC| *f e *ntr*

+ 107.445- Attorney fee* in'certain deva
mestic relations proceedings. In any pro-
ceeding brought under ORS 1D0.110 and
108.120, and in any contempt proceeding
brought to compe' xxnpliance with any orders
authorised by ORS 107.095, or with the decree
in uny suit to annul or dissolve a marriage or
for separation the aourt may make an order
awarding to a party a sum of money deter-
mined to be reasonable as an attorney fee
therein. The order shall be entered and dock-
eted as a judgment, and execution may issue
thereon in the same manner and with like
effect as upon a final dacraa. |,

>» W,

IHfTI cMO |18] ”® T
"y 107*80&1903ciM 113. 196A e3M 12. by
1971 ¢.280[28)] 6 i %t
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26.04.210 Title 26 RCW :

upon the arment of a license fee as fixed in RCW 36-
18,010 shall require each applicant therefor to make
and file in his office upon blanks to be provided by the
county for that purpose, an affidavit showing that"they
are not afflicted with any (_:ontaglous veneréal disease,
He shall also require an affidavit of some disinterested
credible person showing that neither of said persons is an
habitual criminal, andthat the applicants are the a?e of
eighteen years or over. Provided, further. That if the
consent in writing is obtained of the father, mother, or
legal guardian of the person for whom the license is 'e-
quired, the license may be granted in cases where the
female has attained the age of seventeen years or the
male has attained the age 0f seventee. years. Such affi-
davit may be subscribed and sworn to before any person
authorized to administer oaths. Anyone knowingly
swearing falsely to_any of the statements containedin
the affidavits mentionéd in this section shall be deemed
uilty of perjury ?nd punished as provided by the laws of

e state of ashmgton. (1979 ex”, ¢ 128 § 2; 1973 st
ex.s. ¢ 154 §29; 1970 cx.s. ¢ 17 8 5; 1963 ¢ 230 § 4;
1959 ¢ 149 § 3: 1909 ex4. ¢ 16 8 3; 1909 ¢ 174 § 3:
Code 1881 S§ 2391, 2392: 1867 p 104'§ 1: 1866 p 83 &8
13. 14; RRS $8451]

1973 1 N.U € 1sa: SBE note following RCW

Steerability

112.030.

Penalty for violation of marriage requirement! RCW 26.04.230.
26.04.220  Retention of license by person solemniz-

ing _ Auditor's record. The person “solemnizing the
marriage is authorized to retain in his possession the li-
cense, but the county auditor whoissues the same, be-
fore delivering a, shiall enter in his marriage record a
memorandum of the names of the parties, the consent of
the parents or guardian, if any, and the name of the af-
fiant and the stbstance of the affidavit upon which said
license issued, and the date of such license. [Code 1881
$2393; 1866 p 84 § 15; RRS §8453.)

26.04.230
ments. Any person knowingly violating any of the provi-
sion; of 'this act shall, ‘upon conviction thereof, be
Punlshed by a fine of not more than one thousand dol-
ars. or by imprisonment in the state penitentiary for a
period of not more than three years, or by both stich fine
and imprisonment. (1909 ex4. ¢ 16 S 4- c 174 §4;
Code 1881 f 2394; 1866 p 84 § 16; RRS § 8452,

*Re»isrr s KOIr. 'this MI1* it codified tt RCW 3604 030, 26 04 040.
2604 210. ind 2601 230

26.04.240 Penalty for unlawful solemnization------
Code 1881. Any person who thall undertake to join oth-
ers in matriage knowing that he it not lawfully author-
ized S0 to do, or any person authorized lo Solemnize
marriage, who shall Lo_m persons in marriage contrar}( lo
the provisions of 'this chapter, shall, ugon conviction
thereof, be punished by a fine of not more than five
hundred, nor less than_one hundred dollars. (Code 1881
$2395; 1866 p 14 | 17, RRS f 8454 FORMER PART
OF SECTION: 1909 ¢ 249 f 419; RRS f 2671 now
codified as RCW 26 04.250 |

(Title 26 RCW—p 4]

Domestic Relations

Penalty for violation of marriage require-

Co c”L jS

<Rcsiser's note: ‘this chapter* (chapter 182, Code 1881) is codified
as RCW 26.04.010, 26 04.050 through 26.04.140 and 26.04.220 *1*
through 26.04.240. Code 1881 |$ 2391 and 2392, being part of chap- *»
ler 182, Code 1881, appear to be superseded by 1909 es.s. e 16 § 3
(RCW 26.04.210) which is subject lo the penalties of RCW 26.04.230. V_I

_ f

26.04.250  Penalty for unlawful solemnization ]r
1909 ¢ 249. Every perron who shall solemnize a mar- ;
rlagc when either” party thereto is known to him to oe fr
under the age of legal consent or a marriage to which, "
within_his knowledge, any legal impediment exists, shall 2
be 0%untgof a gross misdemeanor. F1979 exs. ¢ 128 83 ;
12%0 c ?S)) § 419; RRS § 2671, Formerly RCW 26.04- £
240, part.

Punishment of grots miuiemcanor when not fined by statute. RCW

9.91020. nn
| f
Chapter 26.09
DISSOLUTION OF MARRIAGE ~ LEGAL
SEPARATION ~ DECLARATIONS CONCERNING
VALIDITY OF MARRIAGE

Sections

2609.010 Civil practice to govern Designation of proceed
in

26.09.020 Petition in proceeding for dissolution of marriage, legal
separation, or for a declaration concerning validity of
marriage Contents Panes

26 09630 ~Jloaetimrfor dissolution of marriage Court proceed-
ings. findings----- Transfer to family court------- Legal
separation in lieu of dissolution.

26 09 040 Petiticn to hnve marriage declared invalid or judicial
determi-ution of validity Procedure find-
ings-—- Grounds— legitimacy of children

26 09 050 Provisions for child support, custody and visitation—
Maintenance------ Disposition of property and
liabilities.

26 09 060 Temporary maintenance or child support— Tempor-
ary restraining order Preliminary injunction

2609070 Separation contracts.

26 09.080 Disposition of property and liabilities-——--- Factors

2609 090 Maintenance orders for either spouse------ Factors

26 09.100 Child support-----Apportionment of eepense

26 0v.HO Minor or deprndeni child Court appointed attorney
Q represent----- Payment of costs, fees, snd
aIS ursements

2609.120 Support or maintenance payments To whom
paid------- Arrears* .a.

26 09.130 Support or maintenance payments— —Order to make
assignment of periodic rarnmgt or trust interne = =
Duty of payor la withhold and transmit

26.09 140 Payment of costs, attorney's fees, etc

2609.150 Decree of dissolution of marriage, legal separation, or
declaration of invalidity Finality Appeal------
Conversion of decree of legal aspiration to decree of
dissolution Nam- of wife.

2609 160 Failure to comply with decree or temporary ajenc-
lion------ Obligation to make support or maintrnance
payments or permit visitation nr <suspended------
Motton

2609 170 Modification of decree for msintruUKc or tupgmrt.
properly deposition Terminal* m of maintenance
obligation and child support Gtsunda.

2609 180 Child custody proceeding— Coenmet crmeni------ No-
the Intervention

2609 190 Chilit cuiiody-——- Relevant factors in awarding custody

2609 200 Child custody------ Temporary cuatody order— Vaca
lion of order,

2609 210 Child custody Interview with child by couri
Adi ne nf professional personnet

2609 220 Child custody Investigation and report

U¥ii 14)

* ——
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Dissolution of Marriage

26.09.2J0 Child custody--------- Priority status of proceedings-----
Hearing Rccerd Expenses of witnesses.

26 09.240 Child custody------ Visitation rights.

26 09 250 Child custody------ Powers and duties of custodian--------
Supervision by appropriate agency when necessary.

26.09.260 Child custody decree Modification.

26 09.270 Child custody------ Tempotary custody order or modifi*
cation of custody decree Affidavits required.

26.09.280 Child custody or support actions or proceedings-------
Venue.

26.09.290 Final decree of divorce nunc pro tunc.

26 09 )00 Restraining orders Notice Refusal to com-
ply Penalty Defense.

26.09.900 Construction-------- Pending divorce actions.

26.09.901 Conversion of pending action to dissolution proceeding.

26 09.902 RCW 26.09.900 and 26.09.901 deemed in effect on July
16. 197)

26.09 90) Construction of chapter with uniform child custody ju-

risdiction act (chapter 26.27 RCW).

Living in mtritsl relstionship within state submits penon to state ju-

risdiction &S to proceedings under this Chtpter. RCW 42i. ItS
Process Domestic rehlions sctioni: Rules of ceurf: CR 4.1.

26.09.010 Civil practice to govern—  Designation of
proceedings  Decrees. (1) Except at otherwise specif-
ically provided herein, the practice in civil action shall
?qvern all proceedings under this chapter, except that
rial by jury is dispensed with. .

(2) A proceedlnq for dissolution ol marrlage, Ie(T]aI
separation or a declaration concerning the validity of a
marriage shall be entitled *In re the marriage of
e AN e * Such proceeding may be
filed in the superior court of the county where the peti-
tioner resides. _ ,

_ &3) In cases where there has been no prior proceeding
in this state involving the marital status of the parties or
custody or support obligations, a separate custody or
support proceeding shall be entitled *In re the (custody)
(sup ortS)O.f-.--= ---------------- . .

_ (45) The initial pleading in all proceedings for uissolu-
tion of marriage under this chapter shall be denominated
a petition. A responsive pleading thall be denominated a
respiinsc. Other pleadings, and all pleading! in other
matters under this cha?ter shall be dc ominalcd as pro-
vided in the civil rules for superior court.

5) In this chapter, 'decree* includes ‘judgment*.

6) A decree of dissolution, of legal separation, or a
declaration concerming the Va|IdI'[Y_ of a marriage thall
not he awarded to one of the parties, but shall provide
that it afreets the status prewousgv existing between the
parties in the manner dcciced. (1973 ¢ 37 I; 1973 Ist
eas.c 137 1)

26.09.020 Petition in proceeding for disw Kiwi of
marrla[qe, legal separation, or for a declaration concern-
ing validity of marriage ~ contents ~ Parties. (1) A
petition in‘a proceeding for dissolution of maitiage, legal
separation, or for a declaration concerning the validity
ofa marrlaPel shall allege the following:

a) The fasi known residence of each party;

b) The date and place of the marriage; .
e) If the parties aro separated the date on which the

separation occurred.
(Ivsi tt)

26.09.040

(d) The names, ages, and addresses of any child de-
pendent upon cither or both spouses and whether the
wife is pregnant; o

(e) Any arrangements as to the custody, visitation and
supgort of the children and the maintenance of a spouse;

(0 A statement specifying whether there is commu-
nity gr ?eparate property owned by the parties to be dis-
osed of
d g) The relief sought. . o

2)  Either or both parties to the marriage may initiate
t1h5e7p§f02m]eed|ng. (1973 2nd ex.s. ¢ 23 § I; 1973 Istéxs. ¢

26.09.030 Petition for dissolution 0f marriage-—-----
Court proceedings, findings Transfer to family'
court——Lega| separation in lieu of dissolution. When a
party who is a resident of this state or who is a member
of the armed forces and is stationed- in this state, peti-
tions_for a dissolution of marriage, and alleges that the
marrla?e Is irretrievably broken™ and when “ninety days
have elapsed since the petition was Hied and from the
date when service of summons was made upon the re-
spondent or the first publication of summons was made,
the court shall proceed as follows: -

(1) If the other party joins in the petition or does not
denr that the marriage’ is irretrievably broken, the court
shall enter a decree of dissolution. N
, (52) If the other pAUy-dtefccs that the petitioner was
induced to file the petition by fraud, or coercion, the
court shall make a finding as to that allegation and. if it
s0 finds shall dismiss the petition. L

(3) If the other party denies that the,marrlaPe IS irre-
trievably broken the Court shall consider all relevant
factors, including. the circumstances that gave rise to the
flllgghof”the petition and the prospects for reconciliation
and shall

(a) Make * finding that the marriage is irretrievably
broken and cuter a decree of dissolution of the marriage;

r
_(b). A* "he request of cither party or on its own md-
tion. ‘irsruler ihe'a esc to the family court, rcler them to*
another counseling service of their cho.vc, and request a
report back from™ the counseling service within sixty
days, or continue the matter for not more than sisly
days for hearln% If the cause is returned from the fam-
ily courl or at the adjourned bearing, the court shah:

(i) Find that the_Fartles have agreed lo reconciliation
and_dismiss the petition; or ,

||{ Find that the psrtics have not been reconciled,
and that either party continues to allege that the mar-
riage is irretrievably broken When such facta are found,
tbe’ court shall enter a decree of dissolution of the
mama?e. N

(4) Tf the petitioner re(iue,sts the court to decree legal
separation in'lieu of dissolution, the courl shall enter the
decree in that form unleu the other part?/ objects and
petitions for a decree of dissolution or declaration of in-
validity. (1973 Istess.c 137 3|

2600041 Petition to have marriage declared Uivabd
or judicial detetminalioo of validity =  Procedurg-—-
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Tide 26 RCW:

Findings ~ Grounds  Legitimacy of children. (])
While both parties to an alleged marriage are living, and
at least one party is resident In this state or a member of
the armed service and stationed in the state, a pc<tion to
have the marriage declared invalid may be sought by

(a) Either or both parties, or the guardian of an in-
2 peteHI SJJOUSG, for-any cause specified in subsection
Hnoft IS section; or

(b) Either or both parties, the Ie%al spouse, or a child
%f either party when it is alleged that the marriaae is
Igamous.

~(2) If the validity of a marriage is denied or ques-
tioned at any time, €ither or both parties to the marriaa-
mzﬁ/ Petl'[ on tne court for ajudicial determination of the
validity ot such marriage.

(3)Ina proceedinﬁ to declare the invalidity of a mar-
riagc. the court shall proceed in the manner and shall
have the jurisdiction, including th- authority to provide
for maintenance, custody, visitation, support, and div(.
gwgpt%; the property of the parties, provided by this

(4) After hearing the evidence concerning the validity
of,? marriage, if both parties to the alleged marriage are
still iving, the court:

a) If it finds the marriage to be valid, shall enter a
deérge of va,lid?ty; ’

(b) If it finds thau

(i)  The marriage should not have been contracted be-

cause 0' age of oneor hoth of the parties, lack of re-
quircd parental or court approval, a prior undistolvrd
marriage of one or both of the parties, reasons of con-
Mt.guinity. or because s party lacked capacity to consent
to the marriage, either because of mental incapacity or
because of the influence of alcohol or other incapacitat-
!n? substances, or because a part) was irduccd o et.«
into the marrlaqe by force or duress, or by fraud involv-
m% the essentials of marriage, and that the ﬁartyes have
not ratified their marriage by voluntarily cohabiting af-
ter attaining the age of consent, or after attaining a-
paciiy to content, or after cessation of the force or
duress or discovery of the fraud, shall declare the mar

ragc Anvalld at’ of the date it was purportedl%
contrade 1,

(r) Th- nutria;e should not have been contracted
bri-use o any reason other than those above, thall upon
motion of a party, order any action »h«h may be ap
propriaic to complete or to correct the record and enter
a decree dedaring such marriage lo be valid for all put
ggg?f from the date upon which it w»t purportedly

~(¢) If it finds that a marriage oantrsdrd in a juris
diction other than this stair, was void or toutshit Under
the law of the place where the marriage was contracted

and in the absence of proof that such marriage «at sub-

sequently validated by the laws of the place of cottraa
or of a subsequent domicile of the parties, shai declare
the marriage invalid as of the date of the marriage

(3) ~ Any child of the parties born or concaved during

the existence of a marriage of record is legitimate and
(tmuia Xrw -y

Domestic Relations

remains legitimate notwithstanding the entry of a decla-
ration of invalidity of the marriage. (1975 ¢ 32 §2; 1973
Istcx.s. ¢ 157 $4.)

026.09.030  Provisions for child sup.{).ort, custody and+
visitation*— Maintenance  Disposition of property
and liabilities. In entering a decree of dissolution  of
marriage, legal separation, or declaration of invalidity,
the court shall consider, approve, or make provision for
child custody and visitation, the support of any child of
the marriage entitled to support, the maintenance of ei-
ther spouse, and the disposition of E)roperty and liabili-
ties of the parties. (1973 1st exa. ¢ 157 { 5]

26.09.060 Temporary maintenance or child  sup-
port  Temporary res ra_mmP order  Preliminary
Injunction. (1) In a proceeding for .

(a) Dissolution of marriage, legal separation, or a
declaration of invalidity, or T _

(b) Disposition of property or liabilities, maintenance,
or support following dissolution of the marriage by a
court which lacked personal jurisdiction over the absent
spouse; either party may move for temporary mainte-
nance or_for temporary support of children entitled to
support, The motion shall be accompanied by an affida-
vit scttiggiorth the factual basis for the mofion and .x
amounts requested. N .

(2) As a part of a motion for temporary maintenance
or_support or by independent motion accompanied b
affidavit, cither party may request the court to issue a
temporary restraining order or preliminary injunction,
providing™ relief proper in the circumstances, and re-
straining or enjoining any person from: .

(a) Transferring, removing, encumbering, concealing,
or in any way disposing of ‘any property except in the
usual course of business or for the ncccuit.es of life,
and. if so restrained or enjoined, requiring_him to notif
the moving party of any proposed extraordinary expend-
itures made after the order is issued;

(b) Molesting ur disturbing the peace of the other
party or of an> hild,

(© Entering the family home or the home of the other
party upon a showing of'the necessity therefor;

(d) Removing a child from the jurisdiction of the
court.

(3) The court may issue a temporary restraining order
without requiring notice to the other parly only if it
finds on ihe basis of the moving affidavit ar other evi-
dence that irreparable iajery could result if an order is
not issued until the time for responding has elapsed

(4) The court may issue a temporary restraining order
or preliminary injunction and an order for temporary
maintenance or support in such amounts and on such
terms as arc just and proper in the circumstances

(5) A temporary order, temporary restraining order,
or preliminary injunction:

(a) Does not prejudice the rights of a party or any
child which arc lo  adjudicated at subsequent hearings
mi the proceeding.

(b) May be revoked or modified.

INi I 84)
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(© Terminates when the final decree is entered or

when the petition for dissolution, legal separation, or
declaration of invalidity is dismissed. [197$% ¢ 32 § 3;
1973 1st cx.s. ¢ 157 j| 6.)

26.09.070 Separation contracts. (1) The parties to a
marriage, in order to promote the amicable settlement of
disputes attendant upon their separation or upon the fil-
ing of a petition for dissolution of their marriage, a de-
cree of legal separation, or declaration of invalidity of
their marriage, may enter into a written separation con-
tract providing for the maintenance of either of them,
the disposition of any property owned by both or cither
of them, the custody, support, and visitation of their
children and for the release of each other from all obli-
gation except that expressed in the contract.

(2) If the parties to such contract elect to live separate
and apart without any court decree, they may record
such contract and cause notice thereof to be published in
a legal newspaper of the county wherein the parties re-
sided prior to their separation. Recording such contract
and publishing notice of the making thereol shall consti-
tute notice to all persons of such separation and of the
facts contained in the recorded document.

(3) If either or both of the parties to a separation
contract shall at the time of the execution thereof, or at
a subsequent time, petition the court for dissolution of
their marriage, for a decree of legal separation, or for a
declaration of invalidity of their marriage, the contract,
except for those terms providing for the custody, sup-
port. and visitation of children, shall be binding uoon the
court unless it finds, after considering lhe economic cir-
cumstances of the parti.s and any other relevant evi-
dence produced by the parties on their own motion or on
request of the court, that the separator contract was
unfair at the time of its execution.

(4) If the court in an action for dissolution of mar-
riage. legal separation, or declaration of invalidity finds
that the separation contract was unfair at the time of its
execution, it may male orders for the maintenance of
either party. lhe disposition of their property and the
discharge of their obiiplioits.

(5) Unleu the separation contract provides to the
contrary, the agreement shall be sc* forth in the decree
of dissolution, legal separation, or declaration of invalid-
ity. or filed in the action or made an eihibit and incor-
porated by reference, except that in atl cases the terms
for custody, support, and visitation shall be set out in the
decree, and the parties -« tall be ordered to comply with
its terms

(6) Terms of the contract set forth or incorporated by
reference in the decree may be enforced hy all remedies
available for the enforcement of a judgment, including
contempt, and are enforceable as contract terms.

(7) When the separation contract so 'n, ihe dc
crcc may expressly preclude or limit it of any
provision for maintenance set forth in in. Terms

of a separation contract pertaining to cuttuuy. support,
*nd visitation of children and. in the absence of express

<))

26.09.090

provision to the contrary, terms providing for mainte-
nance set forth or incorporated by reference in the de-
cree arc automatically modified by modification of the
decree.

(8) If at any time the parties to the separation con-
tract by mutual agreement elect to terminate the sepa-
ration contract they may do so without formality unless
the contract was recorded as in subsection (2) of this
section, in whu*h case a statement should be filed termi-
nating the contract. [1973 1st ex.s. ¢ 157 § 7]

26.09.080 Dispositior or property and liabilities-—
Factors. In a proceeding »r dissolution of the marriage,
legal separation, declaration of invalidity, or in a pro-
ceeding for disposition of property following dissolution
of the marriage by a courl whidb lacked personal juris-
di’ .ion over the absent spouse or lacked jurisdiction to
dispose of the property, the court shall, without regard
to marital misconduct, make such disposition of the
property and the liabilities of the parties, either commu-
nity or separate, as shall appear just and equitable after
considering all relevant factors including, but not limited
to:

(1) The nature and extent of the community property;

(2) The nature and extent of the separate property;

(3) The durationojjhe. marriage; and ,

(4) The economic circumstances of cad spouse at the
time the division of property is to become effective, in-
cluding the desirability of awarding the family heme or
the right to live therein for reasonable periods to a
sl%c%use8h)aving custody of any children. (1973 1st cx.s. c

26.09.090 Maintenance orders for either spouse-------
Factors. (1) In a proceeding for dissolution of marriage,
legal sep ration, declaration of invalidity, or in a pro-
ceeding for maintenance following dissolution of the
marriage by a court which lacked personal jurisdiction
over the absent spouse, the court may grant a mainte-
nance order for either spouse. The maintenance order
shall be in such amounts and for such periods of lime as
the court deems just, without regard lo marital miscon-
duct. after considering all relevant factors including but
not limited to:

(a) The financial resources of the party seeking main-
tenance. including separate or community property ap-
portioned to him, and his ability lo meet his needs
independently, including the extent to which i provision
for supftxt of a child living with the party includes a
sum for thai party as custodian;

(b) The time necessary to acquire sufficient education
ox training to enable the pon> seeking maintenance to
find employment appropriate lo hit skill, inte' *, style
of life, tnd other attcnuant circumstances;

(c) The standard of living cstal shed dring the
marriage;

(d) The duration of the marriage;

(c) The age. physical and emotional condition, and fi-
nancial obligations of the spouse seeking maintenance;
and

fruw U row—=*1i)



26.09.090 Title 26 RCW :

(0 The ability of the spouse from whom maintenance
is sought to meet his needs nnd financial obligations
while meeting those of the spouse seeking maintenance.
[1973 1stex.s. c 157 § 9)

26.09.100 Child support----- Apportionment of ex-
pense. In a proceeding for dissolution of marriage, legal
separation, declaration of invalidity, maintenance, or
child support, after considering all relevant factors but
without regard to marital misconduct, the court may or-
der either or both parents owing a duly of support to any
child of the marriage dependent upon either or both
spouses to pay an amount reasonable or rrcessary for his
support. (1973 1st cx.s. ¢ 157 § 10))

Domestic Relations

provisions of RCW 7.33.280 in regard to exemptions in
garnishment proceedings shall apply to such assign-
ments. The assignment is binding on the employer, trus-
tee or other payor of the funds two weeks after service
upon him of notice that it has been made. The payor
shall withhold from the earnings or trust income payable
to the person obligated to support the amount specified
in the assignment and shall transmit the payments to the
person specified i. the order. The payor may deduct
from each payment a sum not exceeding one dollar as
reimbursement for costs. An employer shall not dis-
charge or otherwise discipline an employee gs a result of
a wage or salary assignment authorized by this section.
[1973 1st cx.s. ¢ 157 § 13)

26.09.110 Minor or dependent child— —Court ap-
pointed attorney to represent-------- Payment of costs, fees,
and disbursements. The court may appoint an attorney to
represent the interests of a minor or dependent child

26.09.140  Payment of cosU,-attorney's fees, etc Thru
court from time 'to time after considering the financial *''v-
resources of both parties may order a parly to pay a > V
reasonable amount for the cost to the other party of a

with respect to his cus.ody, support, and visitation. The
court shall enter an order for costs, fees, and disburse-
ments in favor of the child's attorney. The order shall be
made against either or both parents, except that, if both
parties are indigent, the costs, fees, and disbursements
shall be borne by the county. [1973 1st ex.s. ¢ 157 § 11.)

Procru Domatrc rtljiiont tctiom Ruin of court: CR 4.1.
26.09.120 Support or maintenance payments ~0
whom paid Arrearages. (1) The court may, upon its

own motion or upon motion of either party, order sup-
port or maintenance payments to be made to:

(a) The person entitled to receive the payments; or

(b) The department of social and health services pur-
suant to chapters 74.20 and 74.20A RCW; or

(c) The cleric of court as trustee for remittance to the
person entitled to receive the payments.

(2) If payments are made to the clerk of court:

(@) The clerk shall maintain records listing the
amount of payments, the date when paymet s df€ re-
quired to be made, and the names and addresses of the
parties affected by the order; and

(b) The parties affected by the order shall inform the
clerk of the court of any change of address or of other
conditions that may affect the administration of the or-
der, and

(c) The clerk of the court shall, if the party fails to
make required payment, send by first class mail notice
of the arrearage to the obligor. If payment of the sum
due is not made to the clerk of the court within ten days
after sending notice, the clerk of the court shall certify
the amount due lo the prosecuting attorney. (1973 1st
ess.c 157 | 12)

26.09.130 Support or maintenance payments-------
Order lo make assignment of periodic earnings or trust
income Duty of payor lo withhold and transmit. The
court may order the person obligated to pay support or
maintenance to make an assignment of a part of his
periodic earnings or trust income to the person or agency
entitled to receive the payments: Provided. That the

maintaining or defending any proceeding under this
chapter and for reasonable attorney's fees or other pro-
fessional fees in connection therewith, including sums for
legal services rendered and costs incurred prior to the
commencement of the proceeding or enforcement or
modification proceedings after entry of judgment.

Upon any appeal, the"appellate court may. in its dis-
cretion, order a-parry'to’ pay 'ar the cost to the other
party of maintaining the appeal and attorney’s fees in
addition to statutory costs.

The court may order that the attorney's fees be paid
directly to the attorney who may enforce the order in his
name. (1973 1st ex.s. ¢ 157 § 14]

26.09.150 Decree of dissolution of marriage, legal
separation, or declaration of invalidity Finality--------
Appeal— Conversion of decree of legal separation to
decree of dissolution Name of wife. A decree of dis-
solution of marriage, legal separation, or declaration of
invalidity is final when entered, subject to the right of
appeal. An appeal which does not challenge the finding
that the marriage is irretrievably broken or was invalid,
does not delay the finality of the dissolution or declara-
tion of invalidity and either party may remarry pending
such an appeal.

No earlier than six months after entry of a decree of
legal separation, on motion of either party, the court
shall convert :he decree of legal separation lo a decree of
dissolution of marriage. The clerk of court shall com-
plete the certificate as provided for in RCW 70.58.200
on the form provided by the department of social and
health services. On or before the tenth day of each
month, the clerk of the court thall forward to the state
registrar of vital statistics Ihe certificate of each decree
of divorce dissolution of marriage, annulment, or sepa-
rate maintei ance granted during the preceding month.

Upon request by a wife whose marriage is dissolved or
declared invalid, the court shall order a former name re-
stored and may, on motion of cither party, for just and
reasonable cause, order the wife to assume a name other
than that of the husband. (1973 1st cxj.c 157 | 15)
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26.09.160 Failure to comply with decree or tempo*-*

ary injunction— >-Obligation to make support or mainte*
nance payments or permlt visitation not suspended -------
Motion. If a parly fails to comply with a provision of a
decree or temporary order of injunction, the obligation
of the other party to make payments for support or
maintenance or to permit visitation is not suspended, but
he may move the court to grant an appropriate order.
(1973 1st cx.s. ¢ 157 § 16]

26.09.170 Modification of decree for maintenance or
support, property disposition Termination of mainte-
nance obligation and child support Grounds. Except
as otherwise provided in subsection (7) of RCW 26.09-
.070, the provisions of any decree respecting mainte-
nance or support may be modified only as to
installments accruing subsequent to the motion for mod-
ification and only upon a showing of a substantial
change of circumstances. The provisions as to property
disposition may not be revoked or modified, unless the
court finds the existence of conditions that justify the
reopening of a judgment under the laws of this state.

Unless otherwise agreed in writing or expressly pro-
vided in the decree the obligation to pay future mainte-
nance is terminated upon the death of cither party or the
remarriage 0' the party receiving maintenance.

Unless otherwise agreed in writing or expressly pro-
vided in the decree, provisions for the support of a child
are terminated by emancipation of the child or by the
death of the parent obligated to support the child. [1973
Ist ex.s. ¢ 157 § 17]

26.09.180 Child custody proceeding Commence-
ment---—--- Notice— Intervention. (1) A child custody
proceeding is commenced in the superior court:

(a) By a parent:

(1) By filing a petition for dissolution of marriage, le-
gal separation or declaration of invalidity; or

(i)
the county where the child is permanently resident or
where he is found; or

(b) By a person other than a parent, by filing a peti-
tion seeking custody of the child in the county where the
child is permanently resident or where he is found, but
only if the child is not in the physical custodv of one of
its parenu or if the petitioner alleges that neither parent
is a suitable custodian.

(2) NI'" & of a child custody proceeding shall be
given to ' hild's parent, guardian and custodian, who
may appear and be heard and may file a responsive
pleading. The court may, upon a showing of good cause,
permit the intervention of other interested parties. (1973
Ist cx.$. ¢ 157 § 18)

26.09.190 Cmld custody Relevant factors in
awarding custody. The court shall determine custody in
accordance with the best interests of the child. The court
shall consider all relevant factors including:

(1

his custody and as lo visitation privileges;

(IMI E4)

By filing a petition seeking custody of the child i

26.09.220

(2) The wishes of the child as to his custodian and as
to visitation privileges;

(3) The interaction and interrelationship of the child
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best
interests;

(4) The child's adjur* .lent to his home, school, and
community; and

(5) The mental and physical health of all individuals
involved.

The court shall not consider conduct of a proposed
guardian that docs not affect the welfare of the child.
[1973 Istex.s. ¢ 157 § 19]

26.09.200 Child custody Temporary custody or-
der Vacation of order. A party to a custody pro-
ceeding may move for a temporary custody order. The
motion must be supported by an affidavit as provided in
RCW 26.09.270. The court may award temporary cus-
tody after a hearing, or, if there is no objection, solely on
the basis of the affidavits.

If a proceeding for dissolution of marriage, legal sep-
aration, or declaration of invalidity is dismissal, any
temporary custody order is vacated unless a parent or
the child's custodian moves that the proceeding continue
as a custody proceeding and the court finds, after a
hearing, that“tbe-circumstances of the parents and the
best interests of the child require th/(t a custody decree
be issued.

If a custody proceeding commenced in the absence of
a petition for dissolution of marriage, legal separation,
or declaration of invalidity, (subsection (1) of RCW 26
.09.180) is dismissed, any temporary order is vacated.
(1973 1stex.s. ¢ 157 § 20]

26.09.210 Child custody Interview with child by
court Advice of professional personnel. The court
may interview the child in chambers to ascertain the
child’s wishes as to his custodian and as to visitation
privileges. The court may permit counsel to be present at
the interview. The courl shall cause a record of the in-
terview to be made and to be made part of the record in
the case.

The court may seek the advice of professional person-
nel whether or not they are employed on a regular basis
by the court. The advice given shall be in writing and
shall be made available by the C-urt to counsel upon re-
quest. Counsel may call for c.oss-examination any pro-
fessional personnel consulted by the court. [1973 I1st
ex.s. ¢ 157 | 21.]

26.09.220 Child custody Investigation and report,
(1) In contested custody proceedings, and tn other cus-
tody proceedings if a parent or the child's custodian so
requests, the court may order an investigation and report
concerning custodian arrangements for the child. The
investigation and report may be made by the staff of the

The wishes of the child’s parent or parents as to juvenile court or other professional social service organi-

zation experienced in counseling children and families.

ftlrl* M ttew—r *|
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26.09.220 Title 26 RCW :

(2) In preparing his report conceming a child, the in*
vestigator may consult any person who may have infor-
mation about the child "and his potential custodian
arrangements. Upon order of the court, the investigator
may refer the child to professional personnel for diagno-
sis. The investigator may consult with and obtain infor-
mation from Mmedical,” psychiatric, or other expert
persons who have served the child in the past without
obtalnln(t; the consent of the parent or the child's custo-
dian; but the child's consent must be obtained if he has
reached the age of twelve, unless the court finds that he
lacks menial capacity to consent. If the requirements of
subsection (3) of this section, are fulfilled, the investiga-
tor's rePort may be received in evidence at the hearing.

(3) The court shall mail the investigator's report to
counsel and to any ?arly not representéd by counse| at
least ten days F[])rlor 0 the hearing unless a Shorter time
is ordered by the court for good cause shown. The inves-
tigator shall' make available to counse| and to any party
not represented by counsel the investigator's Hie of un-
derlying data and reports, complete texts of diagnostic
reports” made &Q the Investigator pursuant to the provi-
sions of subsection (2) of this rection, and the names and
addresses of all persons whim the investiga‘or has con-
sulted. Any party to the prjeeeding may call the investi-
gator and ‘any person whom he has corisulted for cross-
examination.”A party may not waive_his right of cross-
%a)mmatlon prior to'the hearing. (1973 Ist'exs. ¢ 157 §

Authority to make reports to aunt count of other states: RCW
26.27200

26,09.230 _
ceedings ~ Hearing  Record  Expenses .f wi
nesses. Custody proceedings shall receive priority in
beln% set for hearing. _

Either party may petition the court to authorize the
Bayment 0f nécessary travel and other expenses incurred

y any witness whose presence at the hearing the court
dﬁelréws necessary to determine the best interests of the
child.

The court wﬂhput,adur%shall determine questions of
law and fact. If it finds that a public hearing may be
detrimental to the child's best interests, the court ma
exclude the public from a custody hearln% but may ad-
mit any person who has a direct’and legitimate inferest
in the work of the court. _

If the court finds it necessary to_protect the child's
welfare that the record of any interview, report, investi-
gation, or testimony in a custody proceeding be kept se-
Cret, the court_may make an apgrogrlate order scaling
the record. (1973 Istex.*. ¢ 157 8 23)

26.09.240 Chil-* custody Visitation rights. Aa
parent not granted custody of the child is entitled lo
reasonable visitation rights unless the court finds, after a
hearing, that visitation” would endan%er the child's phys-
ical, mental, or emotional health. The court may order
visitation _rlghts for any person when visitation may serve
the best inferest of the child whether or not there has
been any change of circumstances.

[Tilt* it RCW -t to)

Child custody— —Prigrity status o+ ,Pro-
fwit-

Domestic Relations

Any person maY petition the court for visitation rights
at any time including, but not limited to, custody
proceedings. _ _ _

_The court may modify an order granting or denying
visitation rights whenevér modification would serve” the
best interests of the child but the court shall not restrict
a parent's visitation right: unless it finds that the visita-
tion would endanger the child's physical, mental, or
61%170%0514?') health. (1977 ex.s. ¢ 271 § 1: 1973 Ist ex*. ¢

26.09.250 Child custody ~ Powers and duties of
custodian _ Supervision by appropriate agency when
necessary. Except as otherwise agreed by the parties in
writing &t the time of the custody dei eé the custodian
may determine the child's upbringing,.. . ading his edu-
cation, health care, and religious _tralnlngg, unless the
court after hearing, finds, upon motion by the noncusto-
dial parent, that in the absence of a specific limitation of
the custodian's authority, the child's physical, mental, or
emotional health wouldbe endan?ered.
_If both patents or all contestants agree to the order, or
If the court finds that in the absenCe of the order the
child's physical, mental, or emotional health would be
endangered, the court may order an appropriate agency
which regul_arly deals with children to exercise continu-11
ing supervision over the case to assure that the custodial 11
or visitation tc”na-ofTFie decree are ca'rried out. Such
order may be modified by the court at ang time_upon
petition by either party. (1973 Istexa. ¢ 157 § 25]

26.09.260 Child custody decree  Modification. (1)
The court shall not modlf¥ a prior custody decree unless
it finds, upon the basis of facts that have arisen since live
Frlor decree or that were unknown to the court at the
ime of the prior decree, that d change has occurred ia
the circumstances of the child or his Custodian and that
the modification is necessary to serve the best interests
of the child. In applying these standards the court shall
retiam the custodian established by the prior decree
unleu:

a) The custodian agrees to the modification;

b) The child has been integrated into the family of
the petitioner with the consent of the custodian; or

~(c) The child's present environment is detrimental to
his thS|caI, mental, or emotional iealth and the harm
||ke|¥] 0 be caused b¥ a change *( environment it out-
WEIg ed by the advantage of a'change lo the child, _

(Z) It the court finds that a motion lo modify a prior
custody order has been broijit in bad faith, the ‘court
shall asseu the attorney's. fees and court costs of the
%tés|tod|an against the petitioner (1973 Isteu. ¢ 157 |

26.09.270 Child custody Temporary custody or-
drr or modification of custody decree— Affidavits re-
quired. A part?/ seeking a temporary custody order or
modification of a custody decree thall submit together
with his motion, an affidavit setting forth facts su?pqrt-
mq_ the requested order or modification and thall ‘give
notice, together with a copy of his affidavit, to other
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parties to the proceedings, who may file opposing affi-
davits. The court shall deny the motion unless it find,
that adequate cause for hearing (he motion is established
by the affidavits, in which case it shall set a dale for
hearing on an order to show cause why the requested
order or modification should not be granted. (1973 1st
ex.s.c 157 § 27.)

26.09.280 Child custody or support actions or pro-
ceedings Venue. Hereafter every action or proceed-
ing to change, modify, or enforce any final order,
judgment, or decree heretofore or hereafter entered in
any dissolution or legal separation or declaration con-
cerning the validity of a marriage, whether under this
chapter or prior law, in relation to the care, custody,
control, or support of (he minor children of the marriage
may be brought in the county where said minor children
are then residing, or in the courl in which said final or-
der. judgment, or decree was entered, or in the county
where the parent or other person who has the care, cus-
tody, or control of the said children is then residing.
(1975 ¢ 32 $4; 1973 1st ex.s. ¢ 157 § 28))

ak.09.290 Final decree of divorce nunc pro tunc.
Whenever either of the parties in a divorce action is.
under the law, entitled to a final judgment, but by mis-
take. negligence, or inadvertence the same has not been
signed, filed, or entered, if no appeal has been taken
from the interlocutory order or mction for a new trial
made, the court, on (he motion of cither party thereto or
upon its own motion, may cause a final judgment to be
signed, dated, filed, and entered therein granting the di-
vorce as of the date when the same could have been
given or made by the court it applied for. The ‘ourt may
cause such final judgment to be signed, dated, filed, and
entered nunc pro tunc as aforesaid, even though a final
judgment may have been previously entered where by
mistake, negligence or inadvertence the tame has not
been signed, filed, or entered as soon as such final judg-
ment, the parties to such action shall be deemed lo ha>e
been restored to the statu, of single persons as of the
dale affixed to such judgment, and -uy uuir-iyc of ei-
ther of such panies subsequent to six momhs after the
granting of the interlocutory order as shown by the min-
utes of the court, and after the final judgment cou'd
have been entered under the lav if applied fo», thall he
valid for all purposes as of the d. te affixed 'o such finil
judgment upon the filing thereof. (1973 1stn j. ¢ 157 J
29)

26.09.300 Restraining orders----- Notice-— Refusal
lo comply Penally Defense. (1) Any person hav-
ing had actual notice of the csistence of a restraining
order issued by a court of competent jurisdiction in an
aclion for the dissolution of a marriage under this chap-
ter who refutes lo comply with the provisions of such
order when requested by any peace officer of ihe stale
shall be guilty of a misdemeanor.

(2) The notice requirements of subsection (1) may
satisfied by ihe peace ofTicer giving oral or written *vi-
dencc to ihe person subject to the order by reading from

lisei m i

be

Chapter 26.12

or handing to that person a copy certified to be an ac-
curate copy of the original on file by a notary public or
the clerk of the court of the court order which copy may
be supplied by the court, the complainant or the com-
plainant's attorney.

(3) T. a remedies provided by this section shall not
apply unless restraining orders subject to this section
shall bear the legend: VIOLATION OF THIS O.vDER
WITH ACTUAL NOTICE OF ITS TERMS IS A
CRIMINAL OFFENSE UNDER CHAPTER 26.09
RCW AND IS ALSO SUBJECT TO CIVIL CON-
TEMPT PROCEEDINGS.

(4) It is a defense to prosecution under subsection (1)
of this section that the court order was issued contrary
to law or court rule: Provided, That no right of action
shall accrue against any peace officer acting upon a
properly certified copy of a court order lawful on its face
if such officer employs otherwise lawful means to effect
the arrest. (1974 ex.s. c 99 § I.)

26.09.900 Construction—— Pending divorce actions.
Notwithstanding the repeals of prior laws enumerated in
section 30. chapter 157, Laws of 1973 1st ex. sess., ac-
tions for divorce which were propc. y and validly pend-
ing in the superior courts of this state as of the effective
date of such repealer (July 15, 1973) shall be governed
and may be pursued to conclusion .nder the provisions
of law appl'cablethjtfio-«t the time of commencement
of such action an3all decrees and orded heretofore or
hereafter in all other respects regularly ‘entered in such
proceedinp re declared valid: Provided, That upon
proper cause being shown al any time before finJ de
cree. the court may convert such action to an action for
dissolution of marriage as provided for in RCW 26.(9-
001.(1974 exa.c IS | 1.)

26.09.901 Conversion of pending action lo dissolution
proceedinp. Any divorce action which was filed prior to
July IS. 1073 and for which a final decree hat not been
entered on February Il. 1974, may. upon order of the
supcrio court having jurisdiction over such proceeding
for grod cause shown, be converted to a dissolution pro-
ceeding and thereafter be continued under the provisions
of this chapter (1974 ex.s.c 15| 2)

26.09902 RCW 26.09.900 and 26.09.901 deemed In
effect on July 16. 197J. The provisions of RCW 26.09-
900 and 2609.901 arc remedial and procedural and
thall be construed to have been in effect at of July 16.
1973. [I974 cxxc 15f J)

26.09.905 Construction of rhapler with uniform child
custody jurisdiction act (chapter 26 27 RCWj. See RCW
26 27.900

Chapter 26.12
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Sole Custody Divided or Alternating Custody
Split Custody Joint Custody
Joint Legal Cu_stod$ _ Joint Physical Custody
Joint Physical « Legal Custody
_ As an aid to parents_and clients, as well as professional practi
tioners, the following is intended as a lay*aan's guide to child custody
term|_no1ogy. Counselors ma¥_f|nd this compilation useful for distribution
to clientS so that all parties have a similar comprehension of terms. The
ease with which many of these terms have been incorporated into, casual
conversation, but without definition, has led to misinterpretation.
Furthermore, the lay p'iblic has heen exposed to a wide range of interpre-
tations of custody.” Some of the definitions have been erroneous of
ntradictory, offen because the omission or addition of descriptive

C0 [
adjectives alters or restricts the scope of custody.

Confusion also arises because courts, as well as the media,
frequently use certain terms interchangeably.

Definition of terms is, primarily, the product of statute and
case law precedent. The following definitions have been derived from
such sources, but this compilation is intended as a convenience rather
than a legal reference. However, a mutual understanding by parents of *
these terms is less likely to stimulate a legal ,(iuest on an erroneous .
assumption about a fora of custody or to necessitate subsequent litigation

because )f a “interpretation.

Since our primary intent is to aid the divorced family toward an
operable plan of custody rather than a diversion into debating the
intent of terms, we hope this information will be useful in establishing
a terminology with which the parties agree.

. The parent or parents particularly interested in joint custody are
advised to consider_the tepm in its largsr contest, that of joint physical
and legal custody. This |s the final form of custod¥ described at the
conclusion of this compilation. The scope and intent of each previously
described custody form aids in clarifying the intent and significance of

joint physical and legal custody.

.. Acknowledgment is extended to the following authorities, from whom
de inition information has been derived, although we are refralnln_q from
Indicating specific reference to each authority because of _our edite
abbreviations or elaborations of their original comments. Therefore,
readers will also benefit from the more extensive descriptions of:

H. Jay Fdlberg & Mari/a Graham, 'Joint Cus_tod{ of Children
FoII0W|n1 78|vorce,' Univ of Calif, Davis, Law Review,
unsaer . . o . .
Robert Mnookin, 'Child Custody Adjudication: Judicial Functions
|Sn the rlaggLof Interminancy," Law & Contemporary Problems,
mnper . .
A %E%ey, ; Separation Agreements and Ante-Nuptial Contracts,'

Source: James A. Cook, 10606 Wilkins Avenue, Los Angeles, Calif 90024
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~Sole custody describes an award off custody to one parent with
visitation rights to the non-custodial parent.

_ An earlK impetus for this form off custody was, and still is, an
Intention by the court to, know whom to hold legally responsible as beir.
in control off the activities and conduct off a child. However, much off
the dissension off recent years about sole custody has arisen because
participants have frequently assumed that sole custody is less off a
responsibility for the conduct off a child in society as a whole and cor
off a responsibility in control off a child's access to the alternate
parent,
Divided or Alternating Custody

Divided or alternating custody permits each parent to have a chi
for a part off a year or alternating portions off a year, or cpcn subsequ
or alternating years. Reciprocal visitation rights are afforded t
the non-custodial parent. Each parent alternates and assumes tha rescon
ility and control accorded a sole custodien during the time period when
child is awarded to the respective parent.

Divided or alternating custody is not joint custody.

Spilt Custody

Solit custodv awards one or core children to éle parent and the
eother child or remaining children to the alternate parent. Parents and
courts c0n3|denn8 the split ctstody alternative will wish to weigh
ca-efu'lv the wisdom and necessity off assuring thst cha children ¢z 0
do"not have S|gn|f|cantet|me together with their siblings.

a
Joint Custody

California's Civil Code Section 4600, Section I, takin
January 1, 1980 opens with e public policy sfcatem»*.;t of inte
assure  minor children off frequent and continuing contact wit
after the parents heve separated or dissolved their marriage e
encourage parents to ther% E e rights and responsibilities o
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off the minor- child or child to both 1di
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the child or children off frequent and co _ t
Consequentlv, joint custody, as intended by the California s
initially end primarily concerned with the joint Physical as
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In ioint custody, both parents retain »nd share the respor.sibll
and authority for the cere end control off the child or children.



Joint legal custody is available, as an alternative, for a parent
or parents desirous of solely the qualrelannsh|p. California's*Civil
Code Section 2, Section 4600.5 (c) otfers: "...such order may award
joint legal custody without awarding joint physical custody.'

A primary intent is to oHer_m1oppoHunH¥ of joint legal sharing
to those parents who b¥ reason of distance or isolation (such as military
Or oversees service) of certain limitations of remarriage are unable to
participate in joint physical custody.

‘The scope and authority and participation by a joint legal
custodian has been increasingly limited by decisions and opinions. Zn
its most restrictive interpretation it haS been characterized as the.
'‘right of survivaorship* with an Opportunity to be a successor custodian.
Znits broadest interpretation, joint legal custody has encompassed
nearly all the major responsibilities and opportunities. that California
relegated to pustodians ex
responsibil
matters of
support.
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cept physical, day to day residence. Those

les and opportunities inclyded decision participation in
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education, medical care, religion, discipline and'financial

Appwhensmn about decreeing merﬂﬁ joint legal custody without

oncurrent joint physical custody arises Dbecause it imposes upon a joint
al custodian all the legal responsibilities and obligations of a

ld's conduct, delinquenCy, encounters with the law, Vvandalism, and

ditors with none of the Phy3|ca|re|auOnsh|p that would help a

nt custodian to ameliorate "or forestall the causes ar.d consequences

e minor's legal problems.

Emphasis upon the necessity of joint physical
legal custody was most rscsntly 8en at
First Appellate District on May 9, 79
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ca 1S q and continuing contact' was also ho
definition of joint custody as .atoning "...that ph63|ca
> shared by the parents..." (Section 2. Section 460 C
ifferent paragraphs within ths statute a reguwement was impos
he court specify its reasons if joint custody is not awarded
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Other limitations on_joint legal custody, es
cal custody, ax contained in 'Burge v. Sén Fra *
S (1951) and 'Adoption of Van And*' 62 Cal. App. 3d i89
ornia, these catos are regarded aa obstacles to f
int cuatody

n

t

Consequently, parents establishing joint custody will wish to
thoaselves of ths full scope of joint physical and legal custody
bsequent |itigation occur that is aore the “-nsequsnce of ir.tsrpra
then any inhérent flew in the concept of joint parenting.



The sharing of that responsibility can traverse an entire spectrun
from casual cooperation to specifically delineated times and functions'.
The sharing can be of all parenting functions or the parties can adopt
or allocaté functions to each other depending on capabilities, interests,
and practical solutions for assuming responsibility,

The sharing of the child or children’s time_b_etween%oint custodia
so extend across. a spectrum, whether the decision isfor a scruP,u-
easonable allocation

n al

usly equitable division of time or a rational and r

%| de_ predicated on che time each parent has avai at%le to assume
n nt.
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ustodianship or to g*ant time to the alternate pare
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oint custody can also accommodate a wide range of alternatjve
the allocation and "assumption of the financial obligations of child
support. Thus far, no known statute permitting an award ofjoint c
has specified e concurrent formula concerning child support. The r

support within joint custody remainS a matter for the par
resolve amon? the alternatives available to them or for the cour
d?termlne affer an assessment of resources, assets, income end a
0 ren

each t to pay.

—

of child

oo

d

custody has also been referred to es join
, shared custody or co-custody. Forms of |
en characterized es duel parenting, no-
ustody. The variations incorporating 'p
efinitions sociologically, but they hav
that converts —parenting from e descrip
ariQus alternative words may stimulate a
custody participation for poth parents; it appears |
wil* prevail es the terminology in most jur

*
forseeeble future.

While some observors object to use of the term 'custody' because
of the connotations of criminal lew,*the similarity may merely be
coincident end is e probable outgrowth of the intent to establish adult
responsibility for control of the actions of minors.

A significant alteration occurs when joint custody is amplified
or constrained b)(] the addition of specific adjectives as in joint legal
custody, joint physical custody, or joint physical and legal custody:
o During .egislativ* debate, varicis qualifications the scope ¢
oint custody were proposed, debated, end thereupon elimi The
imiting qualifications were removed so es not to restric
options” end arrangements available to parents through joi
GeograP_hm proximity, for Instance, was removed es a qua
might limit availability of joint custody for a parent or

desirous of sharing custody.



The shar|nq of residence, participation in care, and establishmen
ane recognition of the validity of a dual home are integral to the conce
0f j nt physical custody.

_ The allocation of significant periods of time for the child or
children to be.resident exclusively with each parent is usually a major

consideration of a parent or parents enjoying joint physical custody.
Precise equality of time aHocat|on may become an initial

preoccupatign ¢f those Rarents esw|n% 10|nt physical custody. However,
once the pr|nC|pa annq}, in a been established and the fear
of irreparable loss o the ¢ ch dren b¥ one of the parents has
been dispelled, the practical ava|I bIth of time by each parent of
%mtw-rear|ng time can become the guideline for allocating residence
Hesitancy to accept participation in joint custody by one parent

may have assumed the likeliho d of acquiring sole parent custody Is,
frequently traceable to (a) an expectahon of child suﬂfort financial
income by reason of retaining sole possession of a ¢hild, (b) fear end
guilt that bY more frequent and extensive contact with the alternate .
parent a d nuy develop a distaste for the sole custodian, particjler
If the parent prone to sole custodianship was clearly the initiator of
the divorce, and (c) opportunities for extortion or psychologlcal harass
that are inherent in retaining sole custody if the excfuded parent is
known to place a high value on a ﬁarentalrelat|onsh|p with an isolated
child or children end longs for their companionship. Hence, counselors
end parents will need to encoura%e a realistic exorcism of financial
greed, fear and ?UI|t and extortion and harassment in order to achieve
a more relaxed aflocation of time.

Ten besic variations for a. ‘ocation of time exist from which joint
custodians can |ntegrate or elaborate on their preferences and their

availability.
Variations for sharing joint physical custody Include:;

Et Freedom of movement between two. homes.

2) School year versus suss&er vac tion, with exchange weekends * night
3) Divide Tell it Spring semesters end divide survaer vacation.

4) 2-3 months versus 2-3 months, with exchanEe nights, end weekends.

5 I month versus I month, with exchange weekends™6 nights.

6 2 weeks versus 2 weeks, with nights™ ft specie? vacation periods.

7 1 week versus 1 week, with special vacation period.
8) 3 days versus > daywith special weekend ft vacation periods.
9) Workday week versus weekends, with special vacation periods.
10) Child remains in originsl home, parents alternate.
The meaningful shann% of ignificent periods of time for. s
relaxed relationship by child end parent, free froa superficiality end
impermanence of "visitation" w paramount to the intent of joint physics

castodj.

€
Financial child support for joint physical custody situations
is also subjact to s range of choices.



Each carant alternates and assur.es child support costs in response
to fluctuations and seasonal variations in each parent's_income.
) Each parent assures child support costs while child is resident
with the resPect|ve parent.” _
(4) Equal split between parents of child support costs
a) based on predetermined collar figure, or
b) based on actual and verifiable expenditures, _
(5) Percentage sharing of costs predicated on respective but different
incomes of each parent. o
(6) Snaring of costs hased on need and ability of each parent to pay.

E%; Ore_parent assusies all_.child support costs.
3

|
Joint Physical & Legal custody
' v 42 M

The intent of California's custod statute of 1930 is to establis

a condition and expectation that joint physical and legal custody will
prevail unless a parent can establish with sufficient reason that a less
equitable custody award should be decreed. The court is required .to
itemize the reasons for a less than equitable decree of joint custody.

_ - Joint physical,and legal custody can encompass the provisions
itemized above for joint legal and for joint physical custody, respect!*/
However, by agreement, parents can also alter, frade or allocate from ar

the provisicr.s with those custody forms to suit their needs and preferer.
and these of their children.

A statute, such as California's, that signifies a preferred solut
of joint custody and more stringent requirements for the #ust|f|cat|on 0
less than joint custody, provides .an important incentive Tfor parents to
aﬂt|Q|pﬁte constructively-the merits of joint custody, both legal an
physical.
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HOUSE RESEARCH AGENCY
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Juneau, Alaska 99811 .
465-3991 Research Request No: %(m

RESEARCH EVALUATION

TO: (J.0t4*
FROM: Uuncan L. Read, Director

RE: Evaluation of Research Products

To assist us in Improving the quality of our research services, we would appreciate
your response to the following questions: W

Was the information unbiased?

Oid It provide answers to éor, at least, useful Information on)
all the questions you posed?

Mas the research completed and delivered to you 1n a timely manner?

Was It clearly written?

May we release this Information to the public?

CZI

| I Three months fromthe date of transmittal

I | At the end of the current legislative session

Please be assured that we will take your comments seriously In performlng
future research for you.
Please return to Mouse Research Agency, Mail Stop 3100.

Thank you.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P Mich Y. State Capitol
Jineau, Alaika 99811
(907) 465-3991

Jamary 29, 1981

Representative Mlke Relrne
Attention: Jody Sutherland

Christine Johnson arid Carol RlggsV Research Staff

SUBJECT: Research Request 82-18
Child Custody and Visitation Enforcement

This memorandum 1s 1n response to your request for Information
regarding joint custody and enforcement of parental visitation rights
In California, Oregon, and Washington. The relevent statutes from
each state are attached, and the major provisions summarized below.

Jo.nt Custody

In California, Oregon, and Washington, as 1n many other states, the
courts have the authority to award custody of children to both parents
Jointly. In California and Oregon, state statutes expressly give the
court this rower. In Washlrgton, the court Is empowered to award
custody as 1t sees fit, based on a determination of the best Interests
of the child.

At present, California 1s th! only one of these three states which
has enacted legislation pertaining to presumptive Joint custody,
legislation regarding presumptive Joint custody was Introduced In
the Oregon legislature 1In 197", and a bill Is currently under consider,
atlon In the Washington House of Representatives.

California. California 1s unique anmong states with Joint custody
laws in that Its statutes establish specific procedural guidelines
for the court; 1n other stites, the tendency has been to simply
grant the courts the power to award Joint custody or to Imply the
availability of Joint custody by defining It.

California law states that cjstody shall be awarded In ihe followlnq
order of preference, depending on the best Interest of the child:
first, to both parents Jointly; and second, to one of the parents.
It Is Important to note that this provision does not create a pre-
sumption of Joint custody; rather. It states the public's prefer,
once for Joint custody awards.
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California law presumes that Joint custody 1s 1n the best Interest
of the child only when both parents have agreed to this award. The
court has the right to deny joint custody even under these circum—
stances; however, 1t 1s required by law to state the reasons for
the denial.

Where only one parent desires Joint custody, California law requires
that the court consider It equally with sole custody. IT Joint
custody 1s not awarded, the court must again explain Its rationale.

Legislation 1s currently pending 1n the California State Legislature
which would make Joint custody the presumption In all cases unless:

(a) the parents have agreed that custody should
be awarded to only one of them; or

(b) the court finds one parent unfit.

Oregon. Currently, under Oregon law, the courts nay award custody
TTcnTldren to "one party or Jointly."

Oregon House B111 2538, which was not enacted, would have

created a disputable presumption that Joint custody 1s In the bnst
Interests and welfare of the child. In contrast to th* current
California law, this proposal would have made Joint custody th#
presumption In all custody cases, not Just cases wh*r* th* parents
had agreed upon a Joint custody arrangement. A copy of the legisla—
tion 1s attached for your reference.

Washington. As not.d above, legislation regarding Joint custody 1s
currently under consideration In Washington. The proposed legislation

1s slaller to California®s 1n that Joint custody would be a disput—
able p»esi«ptlon when both parents were In agreenent, and would he

considered eqially with sole custody at the request of either parent.

Unlike Callf0"ilas current law, however, the legislation would

establish a sttearn-lined procedure for modifying existing orders to
stipulate Joint Instead of sole custody. Th* bill Is expected to be
revised 1n committee within the next two days, and we will forward a
revised version to you as soon as It arrives.

enforcement of Parental visitation eiQhts

Neither tne National Council of State Legislatures nor th* National
Association of Commissioners for Uniform State Laws were Tfamiliar
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with any model legislation on visitation enforcement. A staff person
for the latter felt that there was a general trend among the states
towards provisions for mediation or arbitration of visitation dis-
putes.

The procedures for enfc cement of visitation 1n California, Oregon,
and Washington are briefly outlined below.

California. An Individual who willfully denies visitation can be
prosecuted under California Penal Code section 278.5. An Individual
convicted under this code may be punished by Imprisonment for not
[)notrﬁ than one year and one day, a fine of not more than $1,000, or
oth.

According to Jack Trier, who Is In charge of visitation enforcement
for the Sacramento area, very few people are criminally prosecuted
In California for failure to grant visitation. Typically, noncus-
todial parents who have been denied visitation file a cotplalnt with
Trier's office. The custodial parent Is then notified by letter that
a complaint has been filed; he or she Is warned of the possible
consequences, and advised to contact the other parent, a private
attorney, or Trier's office. Trier estimates that 75% of the cases
are resolved by him or his staff, acting. In his words, as "social
workers", and persuading the parties to compromise. The remaining
cases are referred to the Family Court system for resolution.

Since January of 1981, California law has required that visitation
disputes be subject to mediation before being referred to court.
The law states that:

The purpose of such mediation proceeding shall he to reduce
acrimony id*lch may eilst between the parties am to develop
an agreement assuring the child or children's close and con-
tinuing contact with both parents after the marriage 1s

dissolved. The mediator shall use his or her best efforts
to effect a settlement of the custody or visitation dispute.

Cases «dilch are mediated result In a legal court order; however,
attorneys are not necessary, and the procedures are less formal than
In an actual courtroom.

Trier noted that in the majority of the cases handled by his office,
there are conflicts regarding visitation because the original custody
order did not specify precisely when and under what circumstances
the non-custodial parent may see the child. Trier said that orders
typically state that the non-custodial parent has the right to "rea-
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sonable visitation". Problems arise because tht two parents cannot
agree about what this constitutes. According to Trier, generally
what Is necessary In these cases 1s negotiation of a formal visita-
tion schedule.

Oregon. In Oregon, a non-custodial parent must return to court 1n
order to enforce his or her visitation rights. According to Judge
Nachtlgal, of the Circuit Court for the Portland area, an Individual
who Is willfully denying visitation may be held 1In civil contempt of
court, and sentenced to up to six months In jail. Often, however,
the court will refer the parents to the Family Concllatlon Service
which attempts to resolve their disputes out of court.

Under Oregon law, there are no criminal penalties for withholding
visitation. Oregon law does permit the court to eliminate or reduce
child support payments™!f visitation Ts~belng denied; however, accord-
ing to Judge Nacntlgal, very few judges, U any, exercise this power.
The court also has statuatory authority to award attorneys fees to
parents who are In violation of a visitation order.

Washington. The procedure fcr enforcement of visitation In Washlng-
ton Is very similar to Oregon’s. An Individual who Is being denied
visitation rxist file a motion with the court In order to have his or
her visitation order enforced. The court may charge the custodial
parent with contempt. Parents are frequently referred to Family
Court for mediation.

9y law, the court may order a party to pay a reasonable amount for the

cost to the other party of maintaining and defending a visitation
enforcement proceeding.

We hope this Information Is of use to you. Please don’t hesitate to
call us If you require anything further.

CJ/CJ
Attachments:
California Statutes

Oregon Statutes
Washington
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