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th* divorce itsel! ahU T.Piesu IreUlUU Uy UIBpost-divorce environment.
T h e  blunt and painful truth is that the 

evidence available was. nt best, shallow, and. 
a t worst, misused. Theories became cliches. 
"Ch ild ren  should not be bounced back and forth 
like a  y o -y o . "  "T h e  child needs his mother.” " A  
father is not equipped by eltner temperament 
or experience to raise a child, especially a 
young ch ild ." " A  child needs the security of one 
place tha t he can call his own ." "H e  can 't live in 
two p laces." " I f  parents can 't ge t along in a 
marriage, how are they going to agree in a 
d ivo rce? "

These  pseudo-psychological cliches, were 
and a re .  th e  la n g u a g e  o f the  cu s to d y  
courtroom. I t  was the weight of this non- 
evidance which, we believe, led the courts to 
single out the mother for custody. O ve r ­
burdened courts relied on previous settlements 
as their guide seldom questioning what ap ­
peared to be— but was not— an established 
psychological premise. The  courts reacted to 
conventional logic.

S e v e ra l  recent s tudies are he lp ing  to 
reshape tha t conventional logic. These studies 
are soon to be re-enforced by the report of a 
divorce research panel of the National In ­
stitute o f M en ta l Health . T h a t  roport will focus 
on the impact of divorce on children.

T h e  consensus of the pane* of experts sup­
ports the v iew  tha t custody arrangements for 
the children of divorce which remove the father 
from a child 's life are. quite simply stated, the 
wrong w ay  to provide for “ the best interests of 
the child ." To  provide an atmosphere for nor­
mal dovelopmont and provido a framework for 
establishing sound relationships with both 
parents, the courts must provide the basis for 
a father to stay involved with his childron after 
divorce and not continue to pose an artificial 
barr ier  between children and father.

The re  i t  enormous initial pain for children 
of divorce. The  child 's balanced world is sud­
denly shattered by two people who are his role 
models for life. Peelings of betrayal and aban­
donment are evoked. M any  seek confirmation 
tha t  there is truth In parents* traditional reas­
surance that "wh ile  mommy and daddy aren 't 
l iv ing  together any >nore, we both love you and 
w ill o lways be near you ."  I t  is precisely at this 
moment that the court " in  the best interests of 
tho ch ild "  intervenes and effectively romoves 
even tho most interested and involved father 
from the dally lifo of the child. Listen to some 
o f the nnecdotos included in the research data 
we will roviow shortly:

O n* child  spent h i* lim e  In hi* r h * i r  lis ten ing  le  reco rd *

coni.net him on r  toy te lep h on e . ' 1

I f  mom d o c e n t s top  sm ok in g . I  w o n t ha '•  a n y  fam ily
nt n il. "
This  court enforced a b s en r , of a fa ther from 

his children is based on the belief tha t  this will 
be in the best in terests o f the child 's psy ­
chological development.

The children 's quotes m ay  only be the t ip  of 
the psychological iceberg. F e w  researchers in 
the past have scientifica lly studied the  impact 
of fa ther ’s absence on the children o f d ivorce: 
most research ex tended  only to the family 
prior to divorce.

The  post-divorce research tha t did take 
place excluded the father. In  fact, in one s tudy 
of fathers, tha researchers adm itted  they 
gatherec all their information from mothers.

In a  paper. Fa th e rs .  Children A n d  Jo in t  
Custody derived from her doctoral d isserta ­
tion. Jud ith  Brown Grc if ,  wrote:

In  c o n tra s t to  a p op u la r  my lb  l lm t  fa th e r*  w a lk  aw ay  from  
d ivo rce  and th e ir  fam ilie s  -inscn lhed  and  c a re f re e , th e  
evidence h e re  I* th a t n m a jo r it y  o f  theae men expe rie n ced  
■tre*a se v e r*  enough to  b rin g  on phys lcn l p rob lem * .

Denied contact w ith th e ir  c h ild re n , being fo rced  in to  th e  
s itua tion  o f  g e tting  p e rm iss ion  from  the  ru s tod in t p a ren t 
fo r e x t ra  tim e. o ften  being  d en ied  n r re * s  lo  th e ir  ch ild '*  
touche rs -..to won't d iscuss sch oo l p o r fo rm n n ro  w ith  n on ­
cu stod ia l p a ren ts , th e se  fn th e r*  see them se lv es le s s  and 
less ns p a ren ts  and e v e n tu a lly  a c t In ac co rd an ce  w ith  the 
r o le  soc iety has ass ig n ed  th em : th e  ab sen t p a re n t . "W h y  
d o n t  1 see m o re  o f  m y k id s ? "  it fa th e r  Inm en ted . " I 'm  so  
a n g ry  because so  much h as been tak en  nw ny . . .  I  fee l 
d ep rived . W hy do I  h ave  to  beg  my wtfe to  see m o re  o f  m y 
ch ild ? "
. . .  th e re  I* it g r is t in g  li t e ra tu re  on jo in t  p a re n t in g  which 
documents the p os itiv e  e ffe c ts  such a r ra n g em e n t*  have  on 
p a ren t* and ch ild ren  a lik e . Such  find ing s a rc  su pp o rted  by 
the re su lts  o f th is  s tud y . A s seen h ere , fa th e rs  w ith  jo in t 
custody o f  th e ir c h ild ren  fe e l it w o rk s  v e ry  w e ll, nnd th e  
fa th e rs  them se lves seem  m ost sa tis fie d  w ith  th e ir  post- 
d ivo rce re la tion sh ip  w ith  th e ir  ch ild ren . C h ild re n  need a c ­
tive  Invo lvem en t w ith both  p a re n ts , and th *  f in d in g s  d e a r ­
ly Ind icate th a t fa th e rs  w ith jo in t  custody a r #  m ost lik e ly  
to  continue to  h ave  a h igh  d eg re e  o f  in flu ence  In  th e ir  
ch ild 's g row th  and d eve lopm en t.

O f added In te re s t , som e g e n e ra lly  he ld  conce rn s  abou t 
th* e ffec t o f jo in t  cu stod y d o  not seem  b o rn *  ou t o f  th is  
sam p le . F o r  one. th *  issu e  o f  how d is ru p tiv e  It m ust be fo r  
ch ild ron  to  hovo two hom es r a th o r  th an  on* aeem e to  be a 
conem  m ore  o f  lb #  ob se rv in g  pub lic th an  o f  th e  jo in t 
custody fam ilie s  th em se lv e s . A ll o f  th *  jo in t  custody 
fa th e rs  t e l  up  liv in g  space fo r  th#  ch ild ren  in th e ir  homes, 
u Ith  spec ia l toy* , c lo th es , e tc  T h *  ch ild ren  d o  n o t a r r iv e  
w ith su itcase tn bond . n o r . t f l s r  an  In it ia l p e rio d  f  a d ju s t ­
m ent. do they teem  to  fe e l d iso rien ted  abou t when they 
spend tim e w ith each p n ren t. A t  on* fa t t ie r  e x p la in ed . 
T h e re  is  no sh u tt lin g  hnrh  nnd fo rth , me son  l« shu ttled  
e v e ry  day to  nnd from  schoo l. T h is  t* c a lle d  cons is tency , 
schedu ling ." A n o th e r fa th e r  pointed ou t: "W e ’re  n m obile  
soc iety . . .  tom *  peop le m nv t c on s tan t ly  d u r in g  th e ir  live* 
tlte r ie li o ften  liv e  in s e v e ra l homes . , .  si h a t o in kes a  jo in t 
liv in g  a rra n g em en t on d if fe re n t? "

T hese  fa th e rs  did nut sen te  tha t the  a r ra n g em e n t posed
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n d iff ic u lty  fo r  th e ir  ch ild ren 's  friend * e ith e r Mnny o f  the 
men exp la in ed  th a t to  come from  *  d ivorced  household I* 
not unu sua l am ong th e ir  ch ild ren 's frie nd s : what m akes 
them  spec ia l Is not the  tw o homes but the fa c t th a t '.ney 
g e l to  see th e ir  fa th e rs  m o re  than  th e ir  frie nd s who have 
v is ita tio n  fa th e rs .

In  Addition , not on ly  do the ch ild ren  soon s e l l l t  in to  the 
rou tin e  o f  the a rra n g em en t , but the Issue o f  s sy in g  g ood ­
bye is not as pa in fu l ns fo r  ch ild ren  in so le  custody 
a r ra n g em en ts . F a th e rs  w ith  lim ited v is ita tion  con tinua lly  
d iscussed the pain both they nnd th e ir  ch ild ren  e x ­
perienced  when th e ir  tim e tog e th e r ended, due in p a r t  to 
the long  s t re tc h  b e fo re  they cou ld  to o  each o th e r ag a in , 
and a lso  lo  th e  o n ly  b r ie f am ount o f tim e (th e  " te n se ”  
re fe r re d  to  e a r lie r )  they  a r e  a llow ed  to  sh a re . T h is d id not 
hold t ru e  fo r  the jo in t  custody fa th e rs  who rep o rted  they 
and th e ir  ch ild ren  cou ld m o re  e a s ily  sep a ra te  know ing 
they w ould  soon have a  long  period  o f tim e tog e th e r aga in .

A s e . ind  b e lie f abou t jo in t  custody is th a t ch ild ren  end 
up being pawn* in the m id st o f p a ren ta l b a tt le s , and th o t 
th is p roduces a  s itu a tion  o f  d ivided lo ya ltie s . Q u it* to  th* 
c o n t ra ry , ch ild ren  seem  "used'* in so le  custody a r ra n g e ­
m ents because o f  the in h e re .■.*. unequa l pow er d istribu tion  
s tru c tu re d  between th e  p a ren ts . N on-custod ia l p a ren ts  
w ithhe ld  v is ita tio n  i f  o  su pp o rt paym en t Is la te . In  jo in t  
custody a r ra n g em en ts , how ever, th *  p a ie n ta l power and 
dec is ion -m ak ing  is e q u a lly  d iv ided , so  th e re  i t  less need to 
use ch ild ren  to  b a r te r  fo r  m ore . M ost im p o rtan tly , the 
fa th e rs  seem  v e ry  sa tis fie d  w ith th e ir  d eg re e  o f p a ren ta l 
invo lvem en t, so  th e re  is  le s s  m otivation  to  do so.

T h ird ly , th e re  a r *  some in te re s tin g  suggestions about 
th *  d eg re e  o f  am icab ility  n ece ssa ry  between spouses in 
o rd e r  fo r  jo i r t  cu stod y lo  w o rk . M any p ro fe ss ion a ls  ra is e  
concern  th s t  p a ren ts  who cou ld  not get a long  well enough 
to  s tay  m a rr ie d  w ill not be ab le to  ag re e  on issue* once 
d ivo rced . Y e t. a  num ber o f  these jo in t  custody fa th e rs  
rep o rted  a n g ry , h o s ti le  re la t io n sh ip s  w ith th e ir ex-w ives. 
Som e o f these fam ilie s  chose to  u s* tho school, ru th e r  
than  the o th o r p a ren t's  hom es, as th *  d ro p -o ff point fo r  the 
ch ild . W h a t enab le* th e  jo in t  a rran g em en t to w ork Is th a t, 
desp ite the h o s t ilit ie s , th *  p a ren ts  both c a re  about th e ir  
ch ild . T h a t Is . th e **  coup les have been ab le to  sep a ra te  out 
th e ir  p a re n ta l ro le  from  th *  m a rita l Issues.
In  ou r a ttem p ts  to  u nde rs tand  and help  fam ilies o f d ivorce 
we hnve been rem iss  by fo c u .ln g  on ly  on those member* 
who rem a in  tog e th e r and fa i lin g  to Inc lude those from  
whom they a re  sep a ra te d . W e  lend  to  app roach  fam ilies o f 
d ivorce as though  they t ru ly  cons is t o f on ly 'one paren t*'— 
a*  though th r  non-custod al pa ren t has ceased to ex is t.

Y e t re se a rch  is ab und an tly  d e a r  th o t w ith few excep ­
tions th *  t ra u m a  o f d iv o rce  can  be m in im ised by th *  ch ild 's 
continuous open and easy accos t lo  both p aren ts . W # 
th e re fo r*  h ave  a  re sp on s ib ility  to  do w hat w * can to sup ­
p o rt th *  invo lvem en t o f  th *  non -custod ia l p a ren t, both fo r  
the sak e  o f  th a t p a ren t and fo r  th *  benefits th a t accrue to 
the ch lM . In  add ition , w* can  no lo n g e r impose d iffe ren t 
s ta n d a rd s  fo r  w hat is in  th * best in te re s t o f ch ild ren  from  
In tac t fam ilie s  a s  apposed to  ch ild ron  o f d lv o rc * . C h ild ren  
need lov in g  re la t io n sh ip s  w ith tw o c a rin g  p a ren ts , 
re g a rd le s s  o f  w h sth e r those p a re n ts  no lon g e r c a r*  fo r  on* 
an o th e r W h ile  d ivo rce  seem s to be a  v iab le  so lu tion  fo r  an 
u n sa lv ag ab l*  m a rr ia g e , p a re n ts  shou ld  not be a llow ed lo  
d iv o rc *  th e ir  ch ild ren .

R a th e r  than  su pp o rt the im position  o f le g a l v is ita tion  
re s tr ic t io n s , w* shou ld  do ev e ry th in g  In ou r pow er to m ax- 
I m i le  ron tnc t between Ih e  ch ild  and both p a ren ts . On# 
c le a r w ay to  do ing  th a t Is  th ro u g h  jo in t custody a rra n g e  
m *n la . A s seen m  f t i i  study , s tru c tu re / a rran g em en ts  
sucA a s custody and  n s i la f i o n  a re  c ru c ia f fa  the post- 
d ie o r re  ad justm ent c f  / e th e r s  and u ltim ate ly  th e ir 
ch i Id ren . There  is a  d iffe ren t quality o f  p sycho log ica l in

votvement th o ( e v d v c s  f r o m  the o p p o rtu n ity  to la k e  care  
o f  fie . to p a re n t ) o n e s  ch ild , r a th e r  than "v is it"  uhth 
one's ch ild . 11

A  1976 V irg in ia  s tudy of d ivorced fa thers " 
looked at how divorce affected the entire fami­
ly over a two  y e a r  period, choosing homes in 
which the children were  about four years  old at 
the time of separation. T h e  lives of intact 
families were simultanet usly studied  and con­
trasted. The  s tudy  reported th a t  fathers" 
absence appears to be associated w ith  a wide 
range of disruptions in  social and cognitive 
development in children. T h e  e ffect seems to be 
most severe if  the fa ther  leaves the  home dur­
ing the child 's pre-school years . T h e  authors 
add:

O th e r suppo rt sy s tem s  auch a s  th a t  o f  g ra n d p a re n ts , 
b ro th e rs  and s is te rs , c lo se  fr ie n d s  . . .  a ls o  w e re  re la te d  to 
a  m othe r's e ffec t! 'en ess in i n t e r r e la t i n g  w ith  th e  ch ild  . . .  
Hou-ever none o f  th e re  support system * w ere as sa lie r.t as  
a continued, p o s itire . m u tu a lly  suppo rtiv e  re la tion sh ip  o f  
the d ivorced coup le end  con tinued ini'otcvment o f  the 
fa t h e r  w ith the child.**
Ironically, other than money, the  friction 

caused over custody arrangem en ts  keeps the 
post-divorce relationship unsettled, underm in­
ing wha t these researchers be lieve  are the - 
conditions to provide a support ve environment 
in which to raise the  children o f divorce.

( T h e s e  C a t c h -2 2  s i t u a t i o n s  a p p e a r  
throughout the  lega l and p sycho log ica l 
literature).

The  Divorce Project, a Californ ia  s tudy  was 
begun in 1971 by Ju d ith  W a lle rs te in , a social 
worker and Joan K e lly ,  a cliniceJ child p sy ­
chologist, who said:

O u r Inqu iry  re p re a e n l*  a f i r s t  in -d eo th  look  a t c h ild ren  o f 
d iv o rc * . d raw n  from  a  n o rm a l p op u la i m  w ith  no h ta lo ry  
o f  p sych ia tric  o r  p sych o log ica l con tac t. ’ *

Parents were in terv iewed , but, unlike tho 
whole family concept of the  V ir g in ia  study, tho 
child was the focus of the  rosearch.

They learnod th a t  children whose problems 
increased after d ivorce  camo from homes 
where the conflict continued a fter  divorce. 
They  found that in these homes the mothers 
came to be seen as "powerfu l and te r r i fy in g " .  
Those wore also the homes in which the 
children grave ly  missed the ir  fathers.

Fo r  children under s ix  the authors com­
mented that

It may be. fo r  o x am p l* . th a t som e c h i ld ro n  can  m ake do 
and g row  w ith th *  re la t io n sh ip  w ith  tw o a d u lt*  who. 
desp ite being In c on flic t , su pp lem en t each  o th e r  bu t the 
d ie t become* too  th in  in  the a fte rm a th  o l  d iv o rc *  when the 
fa th e rs 'a v a i la M ity  i* reduced . . . . "
A m o n g  ch ild ren  seven  and  e igh t ,  the 

authors said:

N e a r ly  a l l o f th *  c h ild ren  In th is  s am p le  w ished  fu r  m o re  
frequen t v is its  w ith th *  fa th e rs . T h o  on ly  c h ild ren  
rea son ab ly  sa tis fied  w o re  th o se  who cou ld  b icyc le  e v e r  to



t h r  fu lh o r 'n  h.m»p ncvcntl linn** w rck ly . nnd wln>rc kih'Ii 
fn -q u e n l vU I Im Ii .hI tlw< n |i |iro v iil o f  both pnrnntn . ”

------------------------------ «

Tho  D ivorce Project f which is still engaged 
in following up the s ix ty  families and 131 
children involved) found that the pain and 
sense of loss experienced by the children was 
severe. M os t  felt isolated. (No t one child under 
13 wan ted  the divorce to happen ar’d all in­
tense ly  'onged for their father 's return). A l l  
reflected anxieties about their own survival. 
L a te r ,  m any came to terms with the divorce, 
but o f the 89 children under ten, 35 (an e x ­
trem e ly  high percentage) were felt to be worse 
off. “These  findings are not encouraging," the 
authors wrote, " i f  extrapolated to the large 
numbers of children experiencing divorce."

F rom  these and other studies one point is 
clear: those children who fa r e d  best after 
d ivorce  were those who were fre e  to develop 
loving  and  fu l l  relationships w ith  both parents.

N e ith er  of the studies were concerned witn 
jo in t custody but they noted, as did M s  Greif, 
tha t those children who saw  their fathers very 
frequently— and for s.mne real length of t im e—  
were  all satisfied with the new family arrange­
ments. (One of the lingering custody cliches 
states tha t " i t  is not the quantity of but the 
qua lity  of time, tha t  counts").

S im ilar ly , the V irg in ia  study reported that 
one -th ird  of the men

who hnd in it ia lly  been h igh ly  fnvo lvod . uUnchod, a ffe c ­
tio n a te  p a re n ts  rep o rted  th a t they could not endu re the 
pa in  o f  see ing  th e ir  ch ild ren  on ly  in te rm itten t ly  and by 
tw o y e n rs  a fte r  the d iv o rce  had coped w ith th is s tre s s  by 
see ing  th e ir  ch ild ren  In freq u en tly  a lthough  they conUnued 
to  e x p e r i-n c e  a  g re a t  sense o f  loss and d ep re s s io n .M
'o r  over forty yours, little if any research 

wns conducted on oithcr the parents or the 
ch ild ren  o f d ivorce. S ince  197’ severa l 
studies have begun to fill the void of informa­
tion. T h e y  all reach similar conclusions. (1) the 
current custody and visitation arrangements 
which rem ove a father from the children are 
psychologically unsound; (2) that the best con­
ditions for continued development, require the 
deop involvement of both parents; (3) that the 
most successful children of divorce are those 
whero frequent father contact is coupled to a 
reduced sonse of tension between the parents; 
one major source of tension has been the 
fa ther 's  belief tha t he has been arbitrarily 
removed from his children; (4) a Catch-22 
situation persists in which mutual support 
provides tho best framework for growth at the 
snmc time every  condition which might foster 
mutual support is undormined. The  same 
analogy applies to tho lnvolvomonl of the 
father which the court curtails in the best in­
terests of tho child and which the psychological 
literaturo (and plain ordinary common sense)

indicates should be increased. The father who
is suspected by the court of m oving a w ay  from 
his children does so because the courts put a 
wall between him and the child making it too 
painful to continue.

Other states ha ve  loo' jd n t  these Catch-22 
problems and evo lved  now solutions for handl­
ing custody.

W H A T ’S H A P P E N I N G  E L S E W H E R E '*

M os t state laws provide for the equal trea t ­
ment of both parents  in custody matters, but 
the nine-in-ten ratio  of mothers being awarded 
custody is a national statistic. In short, the as­
surance of the law  has v e r y  lit t le  im pact on the 
courts themselves.

Recent concerns nbout custody legislation 
fall into three categories: (a) rem oving  custody 
from the adversary  se tt ing  and p lacing it in a 
c o n c i l ia to r y  or  m c d in t io n  p ro c e s s :  (b) 
providing for a presumption o f jo in t custody:
(c) prc ’iding separate  counsel for children in 
contested custody cases.

T w o  states. W isconsin  and Oregon, have 
recently enacted jo in t  custody legislation. * 
These laws “oncourage " the courts to make 
joint custody decisions.

The  California and Pennsy lvan ia  leg is la ­
tures are now considering jo in t custody legis­
lation.

Severa l states and lesser legal jurisdictions 
have either formally or in formally removed or 
are in the process o f  rem oving custody from 
the adversary process, substitu ting in its place 
a mediation process under court auspices.

Childrens* counsel is a new concept being 
studied in several jurisdictions.

J O I N T  C U S T O D Y

Joint custody is tha t post-d ivorce custodial 
arrangement in which  parents agree u> oqually 
share the authority and responsibility . »• m ak ­
ing all decisions th a t  significantly affect the 
lives of their children. I t  is also the post­
divorce arrangement in which children share 
the households of both parents either on an 
equal timo or a split t im e basis. The  specifics of 
those time arrangements va r y  w ith  individual 
requirements. Som e rosolve along traditional 
lines; frequently a child spends half a week or a 
full week in ono home, and an equal amount of 
time in another; some situations resolve along 
the lines of school yea r  nnd non-school year. 
The specifics o f  these decisions a re  le ft to the 
parents themselves, but each p a ren t en ters the 
negotiations as an equal p artn er  in the eyes o f  
the law  and it removes what one father 
described as the "cocked g u n "  of previous deci­



sions " lu rk ing  in the background as the en­
forcer."

Th e  court, in jo in t custody, continues to re­
main in control of the situation, both maintain­
ing the authority to intervene because of the 
physical or the psychological incapacity of one 
parent und the authority to ratify  out-of-court 
decisions. In  all instances, the court remains 
as the protector of the child. Parental access to 
the courts to alter custody decisions remains 
intact. In  short, the court continues to preside, 
but w ith in  a more carefully and narrowly 
defined parameter, one which provides, we 
believe, an equal protection for both parents 
and makes possible access to both parents by 
the children o f divorce.

C O N C I L I A T I O N  A N D  F A M I L Y  M E D I A T I O N

The  program o f the Domestic Relations 
Divis ion of Hennepin County (Minneapolis) 
Departm en t of Court Services provides the 
most v iv id  illustra in of the conciliatory 
process in operation.

H e r e  an e x t e n s i v e ,  im p r e s s i v e  and  
soph is t ica ted  num ber o f counselling and 
mediation programs have been devised. They  
in c lu d e  c u s to d y  m e d ia t io n ,  v is i t a t io n a l  
counselling and divorce adjustment groups, 
combining priva te  sessions, lectures and dis­
cussions.

One, the D ivorce E xp e rb  •’ce is specifically 
designed for the children of w.vorce. Tho three 
session program focuses primarily on the 
emotional experience of divorce.

In addition. M inneapo lis  F a m ily  C ou rt  has 
co-sponsored a program w ith  school personnel 
known as "Unders tand ing  and Cop ing  W i th  
Fam ily  Change." The  week long, vo lun tary , 
small group course is designed to deal w ith  a 
child 's exp irience of loss in the m arita l s itua ­
tion. The  teacher is tra ined to support the 
other efforts of the court to reduce the stress of 
divorce on children.

R E C O M M E N D A T I O N S

W e  recommend tha t these three issues—  
joint custody, counselling and fam ily m ed ia ­
tion, and children’s counsel— be considered 
during a series o f  public hearings bring ing 
together In one place, a t  one time, the  best of 
scientific and fam ily data.

The  information provided w ill be subjected 
to expert questioning prov id ing  the rational 
basis for decis ions rej a rd in g  le g is la t iv e  
change In what, to date, has been ex trem e ly  
emotional and acrimonious debate, a rgued  by 
contestants in a courtroom, with decisions 
often guided by myths and cliches which have 
had very  little support in fact.

The  net effect w ill be to provide children 
with equal access to both parents under 
rational and reasonable conditions, and to 
enable the father to  continue as a full paren t 
after divorce. W e  believe the current p sy ­
chological data  and the mounting number of 
out-of-court joint custody decisions provides 
the backdrop for leg is la tive  reconsideration of 
the domestic relations law. B
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There is a growing concern among knowledgable persons in tha law and behavioral sciences that 
present practices and procedures in custody matters are in great need of review, analysis and change. 
The way it is now, in certain cases, the best interest of the child is not in fact being served nor is 
there consensus among the various professions as to what is in the best interest of the child.

In an area as complex and critical as custody, there is 3 pressing need for becoming more uware 
of what is in the best interest of the child, for developing criteria and guidelines underpinning the 
decision making process in custody and visitation and translating all this into practices that are more 
responsive to the needs of divorcing and divorced parents and their children. Ni\ ther the law alone nor 
the behavioral sciences alone can reach this goal. The search must be an interprofessional effort. If 
the law and the behavioral sciences are not responsive to each others findings and suggestions, both 
parents and children will suffer. The ultimate goal of divorce practices generally, and custody/visita­
tion specifically, should be to insure the maximization of human resources by minimizing the poten­
tial damage that is present for both parents and children in all divorce cases.

There is no such thing as a simple custody/visiration determination. For in that determination 
we set the pattern of the future for not only the ch but the parents. In the case of the child, he or 
she stands by helplessly as critical decisions ore m about his or her life. VVe owe the children of all 
ages a custody/visitation determination based on asonable rationale and an awareness of what is
tn the child's best interest. A  child is not a piece* operty. A  child is not a prize to be awarded to a
winner. A  child has rights. A  child should not be jy the parent(s) as a convenient club with which
to clobber the other parent. A  child's future * not be snuffed out by the g- 'es of rage generated
by parents trying to emotionally end a broken jo cherished relationship.

There is no one today who has the ani* Collectively we have a responsibility to search for 
answers so that when we say, " in  the best interest of the child," we will truly know its meaning. 
Today, for the most part, this statement glibly rolls off the tongue into a pile of social gibberish that 
contains phrases that do not mean too much but sound good.

It is important that the law and the behavioral sciences work together to find answers. Those 
involved in court-connected counseling services as well as researchers outside the court system are 
beginning to shed some light on the direction to take. They are raising important questions without 
which the search for answers cannot begin.

The following thoughts will hopefully prod the mind into continuing the search. Each thought 
is like a sign post suggesting a  direction to consider. Each thought is designed to stimulate a dialogue 
nmung those responsible for custody/visitation determinations.

1. Parents are forever. A  divorce decree merely ends the husband/wife role but not the 
parent role. Often the anger generated by the husband/wife role flows over into the 
parent role and everything gets mixed up.

2. Families jre forever. A  divorce decree does not end the family, particularly for the 
child. It is important therefore for the family system to be protected from unnecessary 
sue * and fragmentation as it proceeds from the filing of the divorce action to ths final 
divorce decree.

3. Coping it learned behavior. The way children cope with the crisis of divorce will, in targe 
part, be determined by the way their parents cope. The parents may need help to cope 
with the emotional components of divorce. The law has the i 'sponsibility to provide 
such help-and in the courthouse itself where the crisis has been filed. We cannot serve 
the best interest of the child without serving the best interests c f the parental relation 
ship. The two cannot be “parated The kind of relationship the parents maintain during 
the divorce and after the divorce will have e significant impjet on the children involved—
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fo r  bette r o r  fo r  worse. Fam ily law practitioners shou ld m ake every e f fo r t  to m o ^ fy  
inappropriate practices and procedures >o that the re lotions.n ip between the parents is 
a viab le one w ith the anger defused and the com m unication  enhanced

4 . The goal o f a custody determ ination shouid be the estab lishm ent o f  tw o function ing 
homes fo r  the ch ild , n o t just the hom e o f  the custodial p a ren t. Let me make it very c lear 
that this does no t mean that the child w ill be shuttled back and fo rth  between two homes 
with each parent having custody. What is meant is that du ring visits the child w ill have the 
kind o f  "space" in the non custodial parent's home that w ill enable the child to  feel 
that he o r she has tw o homes. We are trad ition a lly  oriented t j  th inking o f one home w ith 
a fa th e r and m othe r as the best way to rear ch ildren , bu t w ith  the rea lity  o f  one m illion  
d ivorces a year involving one m illion  ch ild ren , we must fin d  a way o f  encouraging and 
supporting the concept o f  tw o e ffe c tive ly  function ing hom es despite the fact that one 
o f  the homes is the prim ary hom e o f residence. The tw o -hom e approach w ill on ly  w o rk  
in fam ilies where both  parents can maintain an am icable re la tionsh ip . It is possible fo r  
such re la tionsh ips to  exist between a divorced coup le  bu r they may need counseling he lp 
to atta in  this desireable re lationship . This is another reason  why all fam ily  courts and 
domestic re la tions courts shou ld , whenever possib le, p rov id e  court-connected marriage 
and fam ily  counseling services. A dd ition a lly , d ivorce c o u rts  should im plem ent educa­
tiona l program s in the cou rthouse fo r  d ivorcing parents so that these parents become 
m ore aware o f  the experience they are going th rough as w e ll as prepare them fo r e ffec tive 
parenting during and a fte r the divorce.

5 . There is some research evidence which suggests it is n o t the d ivo rce per se that hurts kids. 
The e tio logy o f  p rob lem s o f  ch ildren o f  d ivorce are m o re  read ily found  in the k ind o f  
ch ild /paren t re la tionsh ip  that existed b e fo re , during and a fte r the divorce. Much a tten ­
tion  shou ld be given to  the pre d ivorce paren t/ch ild  re la tion sh ip  recognizing, however, 
that it is possib le to  considerab ly im prove the re la tion sh ip  w ith one's child a fte r the 
stresses o f  a dysfunction ing marriage are set aside.

6 . A cu stody decision shou ld be m ore  than m ere ly estab lish ing a residential address fo r  the 
ch ild . The ove ra ll goal shou ld be shared parenting. The w ay it is now , the non-custodial 
pa ren t, usua lly  the fa ther, is defined by the law as a p a rt-tim e  parent (" y o u  shr" ’ u p p o rt 
y o u r ch ild  in d  shall have reasonable v is ita t io n " ). The m o th e r feels overwhei. ed w ith 
the im p lied message that she is responsib le fo r  the rest o f  th e  task o f  rearing their ch ild . 
Both the law. as a representative o f  society , and society itse lf shou ld in e ffect say to  the 
parents that they are bo th  expected to  be deep ly invo lved w ith  their ch ild in a responsib le, 
caring, nu rtu ring way. E ffective parenting cannot be p roc la im ed  by cou rt edict a lone n o r 
can desireable human behavior be legislated. 6 u t . e ffe c tive  paren ting can be encouraged 
and realized w ith expert educational-counseling help.

7 . The language o f  fam ily  law is the language o f  c rim ina l law  and  shou ld be changed 'Words 
like  custody , v isita tion , award, un fit , non -custod ia l, a ll keep  us connected to ou tm oded 
and inapp rop ria te trad itions. New words can link us to the fu tu re .

8 . F am ily  lavs cou rts shou ld a llow  divorcing coup les m ore se lf determ inr non . It is their 
lives that (ire involved , It is their fu tu re . They shou ld  th e re fo re  be encouraged and 
a llow ed to p lay  a greater part in the decision making p rocess, pa rticu la rly  in m atters 
lik e  custody and visitation . R ather than foste ring increased dependency on the cou rt, 
these coup es shou ld  be encouraged to acceot m ore  re spon s ib ility  fo r  decisions a ffecting 
their lives .ind their whildren. I f  the anger is to o  great; if the com m unication  between the 
parties is b roken  dow n, the im p jls e  o f  the cou rt shou ld  b e  to re fe r the couples to  a 
cou rt-connected  marriage and fam ily  counse lo r b e fo re  p roceed ing w ith the adversary 
process. Let us n o t underestim ate tho ab ility  o f dtvorcin-g persons to help themselves 
in their crisis. Let us no t rob  them o f the op p o rtu n ity  to  g row  w ith the cr sis. M ore sad- 
de te rm ination , when approp ria te , increases ’ he chances fo r  th is to  haopen.
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0 . C ustody and visitation con flic ts are interre la ted . When coup les need help w ith custody 
they usua lly  need help w ith visitation matters.

10 . A  custody proceeding that focuses so le ly  on  what is in the best in te rest o f  the ch ild  is 
to o  re s tt ijt iv e  an approach . M ore rea lis tica lly  we shou ld  a lso strive fo r  what is in the best 
interest o f  the fam ily .

1 1 . The concept o f  a w inner and loser has no place in custody m atters . O u r entire socie ty 
shou ld  begin to  th ink in terms o f  both  fam ilies having ongoing responsib ility  and com m it­
m ent to  the ch ild 's physica l and em otiona l w e lfa re . The law can p rov ide much needed 
leadership in m oving socie ty in that d irection .

12. In fam ily  law  we shou ld  start w ith a sim ple prem ise that law yers and judges are not 
marriage and fam ily  counse lors and converse ly that marriage and fam ily  counse lo rs are 
n o t judges. F rom  this it easilv fo llow s  that b o th  the law and counse ling p rofessions 
shou ld  coope ra te  and com m u r cate w ith each o th e r to  a greater degree if fam ilies, and 
th e re fo re  soc ie ty , are to  be served. The sk ills o f  b o th  professions are needed to  help 
fam ilies invo lved in the crisis o l d ivorce , which includes n o t o n ly  the legal d ivo rce but 
the em o tion a l d ivo rce as w ell.

13. We shou ld  listen to  the fa ther who wants custody . H isto rica lly  th e  idea o f the fa ther 
getting custody is n o t new. The emphasis now  shou ld  be on  his a b ility  to  nu rtu re , care 
fo r  and p ro te c t the ch ild , n o t because the ch ild  is his p rope rty  o r th a t he is the o n ly  one 
w h o  can fin an c ia lly  support the ch ild  as in fo rm e r times. W om en d o  n o t  have a m on op o ly  
on  the m o the r in s tin c t-w ha teve r that means. I f  there is m other instinc t, there is a lso a 
fn th e r instinct.

14 . L e t us be m ore  aware that custody and v is ita tion  con flic ts  are n o t  usua lly the issues, 
b u t are o fte n  a sm okescreen that hides o th e r m o re  re levant issues which show  that one 
o r  b o th  parties are still connected and are w o rk ing  on  the ir em o tion a l d ivorce a lthough 
unsuccessfu lly .

15 . The "p ro b lem s "  m anifested by a ch ild  o f  d ivo rce m ay n o t be p rob lem s specifica lly  due 
to  th e  d ivo rc *  itse lf, bu t may be an aspect o f  no rm a l deve lopm en ta l p rob lem s which are 
u sua lly  present in a ll ch ild ren in various stages whether o r  n o t a d ivo rce  is pending. This 
sh ou ld  be c a re fu lly  considered when one paren t alleges that another paren t is responsib le 
fo r  the ch ild 's p rob lem s ."

15 . T he assum ption is p robab ly  false that m ost d ivo rc ing parents can adequate ly deal with 
v is ita tion  p rob lem s. Many m ore  p robab ly  need he lp  w ith this than w e realize.

17 . T he  goal o f  a c ou rt in custody/visitation  disputes shou ld  be to  create a c lim ate fo r  negoti­
a t ion  ra the r than m ere ly  determ ining the "b e s t"  paren t.

Whatever changes com e a lo u t in fam ily  law , thechcnges w ill need suppo rt and re in fo rcem ent 
by society as a w ho le  so that new social attitudes, values and ritu a ls  regarding d ivo rce w ill be ccn- 
ronan t with th e  new changes w ith in the legal p ro fession  and counseling p ro fe ss ion . It  m atters no t 
where the changes w ill s ta rt -w h e th e r in the courthouse , in the law ye r ’ s o f f ic e  o r  in society itse lf—a* 
long as it begins.

-M E Y E R  E L K IN
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J 0 I 2 1 T  C U S T O D Y

By Anthony S a l i u s ,  D i r e c t o r

F a m ily  R e la t i o n s  D iv i s i o n  
W est H a r t f o r d ,  C o n n e c t ic u t  

From a paper p r e s e n t e d  a t  the 
1978 Annual C o n fe re n c e  o f  che 

A s s o c ia t i o n  o f  F a m i ly  C o n c i l i a t i o n  C o u r t s  
Vancouver/ B r i t i s h  C o lu m b ia , Canada 

Hay 20, 1978

The g e n e ra l ly  accepted d e f in i t i o n  o f  the tern  " c h i l d  cus tody " re fers  
to the r ig h t  o f  phys ica l possession and d is p o s i t io n  o f  a c h i ld  by a parent or 
o ther competent person. The custod ian  normally has the e x c lu s iv e  r ig h t  to 
determine and d i r e c t  the upbringing o f  the c h i l d ,  in c lud ing  e d u ca t io n a l ,  hea lth  
and r e l ig io u s  con s id e ra t ion s .  I t  then should fo l lo w  th a t  the term " j o i n t  custody" 
be de f in ed  as a continued sharing o f  these parenta l r igh ts  and r e s p o n s ib i l i t i e s  
by the parents fo l lo w in g  separa tion  and d ivo rc e .  However, a rev iew  o f  j u d ic ia l  
de term inations 1n th is  area In d ica te s  no c le a r  d e f in i t i o n  o f  the tern  w ith  the 
range o f  c h i ld  care arrangements adopted under the c loak o f  j o i n t  custody vary ing
almost in d i r e c t  r e la t io n s h ip  to the number o f  cases cons idered . These arrange­
ments may inc lude ph ys ica l  a l te r n a t io n  o f  c h i ld  care , a l t e r n a t io n  o f  parents in 
the res idence o f  the  c h i l d ,  d iv id ed  custody w ith  each parent as care taker  fo r  
Some o f  the ch i ld ren  or s i tu a t io n s  resembling so le  custody but in c lud ing  a 
sharing o f  dec is ion -m ak ing  r e s p o n s ib i l i t y  fo r  the c h i ld r en .  Perhaps ie  is  th is  
absence o f  f ix e d  c r i t e r i a  th a t  Is  the s treng th  o f  the j o i n t  cus tody  concep t,
I . e . ,  the needs and des ire s  o f  the ch i ld ren  and adu lts  can be ad justed  to " f i t "  
the  requirements o f  the p a r t ic u la r  s i tu a t io n  and In d iv idu a l  con tra c ts  between the 
p a r t ie s  can be molded to the s p e c i f i c  needs o f  the fam ily  s i t u a t io n .

A lthough the concept o f  j o i n t  custody has long been recognized by the 
c o u r ts ,  acceptance o f  the concept as a v ia b le  cus tod ia l  a l t e r n a t i v e  appears to 
have increased during the past few yea rs .  Th is  expanding acceptance would appear 
to a r is e  from the combination o f  a number o f  fa c to r s :

1. In an increas ing  number o f  cases both parents have been more
e q u a l /  In vo lved  in c h i l d  rear ing  than 1n the p as t .  The t r a d i t io n a l  
ro le  models o f  parents are being m od if ied  and the shar ing  o f  c h i ld  
care r e s p o n s ib i l i t i e s  1s more p re va len t .

2. The increas ing  involvem ent o f  behaviora l sc ience  and mental hea lth  
p ro fe s s io n a ls  by contemporary fam ily  court systems in  the d e c is io n ­
making process r e l a t i v e  to ch i ld ren  o f  d ivo rce  has had a s i g n i f i c a n t  
Impact on expansion o f  the c r i t e r i a  on which such determ inations 
are made. Counse ling , e v a lu a t io n ,  c o n c i l i a t io n  and o th e r  d is p u te -  
r e s o lu t io n  s e rv ices  provided by court-connec ted  agencies have led to 
an increased understanding o f  the In terpersona l r e la t io n s h ip s  w i th  
the fam ily  system both fo r  the court and the famil * members. For 
example, Che s t a f f  o f  the Fam ily R e la t ions  O iv fs io n  in  Connec ticu t 
has observed th a t ,  in a m a jo r i ty  o f  cases ooth parents are considered 
capable cus tod ians and tha t the ch i ld ren  in many sucn s i tu a t io n s

re zeal attachment to  both parents and a. need for  the guidance 
and su perv is ion  o f  each paren t.



3. Modern trer.os, a t  le a s t  in Connec ticu t, in d ic a te  that an in -  b  17
creasing number of men are requesting custody c f  tn e ir  ch ild ren
in d ivo rce  and p o s t -d ivo rce  proceedings. A lthcugn  n-imerous ex ­
p lana tions  have been o f fe red  for th is  trend , the major fac tors  
appear to be an increasing s e n s i t i v i t y  to the importance o f  th e ir  
ro le  in  the c h i l d - r e ’ r ing process by fa thers  and a growing aware­
ness tha t  fa thers  now have a r e a l i s t i c  prospect fo r  equ itab le  
cons idera t ion  by the courts in custody proceedings. {Of those 
custody d isputes  re ferred  by the Connecticut courts  for  Family 
R e la t ion s  D iv is io n  eva lua tion  over the past f i v e  yea rs ,  app rox i ­
m ate ly  1,400 annua lly ,  fa thers  have been awarded custody in 
385 o f  the cases w ith  custody going to mothers in  455 o f  the 
s i tu a t io n s .  The remainder o f  cases resu lted  in  th ir d  party  
cu s tod ia l  placement or d iv id ed  custody and j o i n t  custody arrange­
ments.)

4. Converse ly ,  an increasing number o f  mothers have begun to  acknowledge 
the competency o f fa thers  to care f c r  the c h i ld r en  and are le ss  
r e s is t e n t  to  fa thers  con tinu ing  to p la y  a major ro le  in the c n i ld r e n 's  
l i v e s  fo l lo w in g  the d is s o lu t io n .

5. The e ve r - in c rea s in g  number o f  p o s t -d is s o lu t io n  proceedings re la ted  
to custody m o d if ic a t io n ,  v i s i t a t i o n  problems and contempt matters 
would appear to be symptomatic o f  problems and inadequacies in  our
presen t system o f  custody d ispu te  r e so lu t io n .

Before d iscussion  o f the pros and cons o f  j o i n t  cus tody, i t  i s  important
to exp lore  seme concerns and cautions for  courts and counselors dea l ing  w ith  
th is  concept and some o f  the fac tors  or c r i t e r i a  wnich should be considered by 
tne court or the parents themselves 1n the determ ination  o f  wnether j o i n t  custody 
would be an appropr ia te  and r e a l i s t i c  reso lu t ion  fo r  a p a r t i c u la r  fa m ily .

•
I t  would aopear im p l i c i t ,  fo r  a j o i n t  or  shared custody arrangement to 

have a reasonable chance to succeed, tha t the parents have a good understanding 
o f  t h e i r  r e s p e c t i v e  ro les in the arrangement, a s incere  d e s ir e  to "make i t  work**',
a bas ic  sense o f  t r u s t  and confidence w ith  each o ther  and an a b i l i t y  to communicate
a t  a reasonable l e v e l .  I t  is  d i f f i c u l t ,  1f not im poss ib le ,  to env is ion  a court 
imposing such a reso lu t ion  in  a p a r t ic u la r  case in  the absence o f an agreement 
or understanding between the parents. W ithout such agreement, the court has 
l i t t l e  or no a l t e r n a t i v e  but to award f u l l  custody and a u th o r i t y  to  cne parent.

As agreement between the parents is  a p re req u is i te  fo r  j o i n t  or shared 
custody such arrangements w i l l ,  in the m a jo r i ty  o f  in s ta n c e s ,  be a product o f  
o r iv a te  decis ion -m aking  by the parents. In s i tu a t io n s  wncre parents consider

shared custody a poss ib le  a l t e r n a t i v e  and have been unable to make a d ec is ion ,  
the primary mechanism fo r  the determ ination  o f app ropr ia te  cases for  shared 
custody would t e  the m e d ia t io n /c o n c i l ia t io n  process or o th e r  ra t iona l problem­
so lv in g  methods. I t  1s my op in ion th a t ,  in such cases , 1t is) through some form 
o f c o n c i l i a t io n  cnunseling in vo lv in g  the to ta l  fam ily  u n i t  tha t the p o s s i b i l i t y  
o f  custody d ispu ta  reso lu t ion  through j o i n t  custody would oest be id e n t i f i e d  
and exp lored  and tha t the education o f  fam ily  memoers r e l a t i v e  to the arrangement 
is  best acccmplisned.

Fu r ther ,  the con tinu ing  a v a i l a b i l i t y  o f  m ed ia t ion  serv ices  or other 
forms o f  d is p u te -r e s o lu t io n  to  the fam ily  fo l lo w in g  tne j o i n t  custody dec is ion  
snould be a primary cons idera t ion  in the o r ig in a l  de te rm ina t ion . I t  should be 
a n t ic ip a te d  tha t  problems and c o n f l i c t s  w . l l  a r is e  in the  arrangement wnicn 
would t e s t  be d e a l t  w ith  through p r iv a te  decis ion -m aking  or formal c is o u te -  
r e s o lu d o n  programs rather than through tne l i t i g a t i o n  process wnich frecu en t ly  
tends to be d e s t ru c t iv e  for  a l l  concerned. I f  sucn s e r v ic e s  are not a va i la b le  
4’ S e a s i l y  a cce ss ib le  to the fa m ily ,  * j c i r . t  custody arrangement may ,;pt oe 
a d v isa b le .



Counseli g or d i ip u r e -r e s o lu t io n  se r v ic e s  ‘ ay e ' -c be h e lp fu l  to the 
ccur.t end the famil in e va lu a t ion  n f  j o i n t  custody arrangsments s t ip u la te d  by 
couples in vo lv ed  in d ivorce proceedings but in which there may be some in d ic a t io n  
Of remaining u n ce r ta in ty  or  c o n f l i c t .  Such in te r v en t io n  may help to i d e n t i f y  
those matters in which j o i n t  custody was entered in to  merely as an exped ien t 
compromise to e xp ed i te  the d ivo rce  proceedings w ith  l i t t l e  a t te n t io n  g iven  to the 
in te re s ts  o f  the c h i ld r en .  Experience in the Connecticut courts in d ica te s  tha t 
such compromises are o ften  made in an a ttempt to avoid pro trac ted  i i t i g a t i o n  or • 
making d i f f i c u l t  d e c is io n s .

M ed ia tion  counse ling  in such cases may also help to i d e n t i f y ,  and 
r e s o lv e ,  those matters in which there is  l i t t l e  prospect o f  a v ia D le  j o i n t  custody 
plan due to the p e r s o n a l i t ie s  o f  or r e la t io n s h ip  between the parents or  those 
• i tu a t io n s  in whicn the des ires  o f  the parents are f u l f i l l e d  but where the 
arrangements may not be responsive  to the needs and des ires  o f  the c h i ld r en .  An 
exa.iple o f  the p o ss ib le  problems crea ted  fo r  ch i ld ren  in  such an arrangement is 
ev icenced by a r t i c l e s  published severa l years ago in the New York Times and a 
na tiona l women's magazine desc r ib ing  the s o -c a l le d  "New Haven P la n " ,  a j o i n t  
custody arrangement entered in to  by a group o f  d ivorced  or d iv .  *cing coup les , 
l i v i n g  in c lo se  p ro x im ity  and la r g e ly  representing  f a c u l t y  members o f a lo ca l 
u n iv e r s ir y .  The plar. in vo lved  a n ea r ly  equal a l te rn a t io n  o f  the physica l residence 
o f  the c h i ld  between the parents and day care se rv ices  provided cn a rou» .ing 
basis by in d i v id u a ls  in the group. The a r t i c l e s  reported an in te r v iew  w ith  one 
o f  the couples in which both parents expressed profound personal s a t i s f a c t io n  
w ith  the  arrangement. However, in t h e i r  d esc r ip t io n  o f  the ^vnamlcs o f  the 
arrangement, both parents repea ted ly  s ta ted  th a t  a major b e n e f i t  was tha t  when 
one paren t was "up to here " w ith  the c h i l d ,  phys ica l residence would be tran s ­
fe rred  to  the o th e r  parent and v ic e  ve rsa .  I t  was r e a d i l y  apparent th a t ,  
a lthough both parents were p leased w ith  the arrangement, n e i th e r  was accepting 
any d i r e c t  r e s p o n s ib i l i t y  for  the guidance and d i s c ip l i n e  o f  the c h i ld  and 
tha t  the  arrangement f a i l e d  to p rov ide  any su b s tan t ia l  le v e l  o f  c o n t in u i t y  and 
s t a b i l i t y  fo r  the c h i l d .  A lthounh no formal s tudy o f  the plan was conducted, 
the. counse ling  s t a f f  a t  the Hew Haven court reported tha t  t h e j j o i n t  custody 
arrangements made under the p lan were, for  the most p a r t ,  s h o r t - l i v e d  and 
subsequently  r e v is ed  to so le  custody arrangements e i th e r  by agreement o f  the 
parents o r  by order o f  the cour t.

A lthough i t  Is  d i f f i c u l t ,  i f  not im possib le , to p r e c is e ly  d e f in e  the 
types o f  cases which may be amendable to a j o i n t  custody r e s o lu t io n ,  i t  would 
appear, in  a d d i t io n  to the le v e l  o f  parenta l r e la t io n s h ip  p re v io u s ly  d iscussed , 
some major cons id era t ions  would be:

1. Fam il ie s  1 which both parents have been near ly  equa lly  in vo lved  
1n the car, -ind upbringing o f  the ch i ld ren .

2. S i tu a t io n s  where the parents may be cons ider ing  a “s p l i t - c u s t o d y "  
arrangement.

3. Cases where the parents may be contemplating an a l te rn a t io n  in the 
care and phys ica l residence o f  the c h i l c - e n .

4. S i tu a t io n s  where the proposed r e s id e n t ia l  parent is  enccuraging the 
o ther  parent to continue a f u l l  and a c t i v e  ro te  in the l i v e s  of 
the  c h i l d r tn .

5. Wherever the in te re s ts  o f  the ch i ld ren  demonstrate a need fo r  a 
formal recogn it ion  o f  the con tinu ing  r e s p o n s ib l l i t y  o f  both parents .

6. S i tu a t io n s  wherein the phys ica l res idence o f  tne parents is  in such 
c lo se  p ro x im ity  as to encourage c lo se  o a r e n t -c b i Id  con tac ts  or 
where the s i tu a t io n  o f  the parents r e l a t i v e  to emoloymenr and l i f e ­
s t y l e s  enrsuruges a continues sharing c f  t h i l e  car? r e s p s n s ib i l1 t i e s .
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7. AUnough various a r t i c l e s  have suggested j o i n t  custody as a poss ib le  
" f a c e -s a v in g "  dev ice  in some cases, ( a s s is t in g  a parent in r e l i n ­
qu ishing phys ica l custody o f  a c h i ld  w ithou t the appearance o f being 
shown as an " u n f i t  paren t")  i t  is  my op in ion  th a t  th is  t a c t i c  is 
m is lead ing and confusing both to the adu lts  and the ch ild ren  and 
th a t  f r tu re  problems are o f ten  created as such a compromise f a i l s  
to deal w ith  the r e a l i t i e s  and problems o f  the  fam ily  s i tu a t io n .

However, i f  such a compromise is  determined to  be in the best in te re s ts  
o f  a l l  concerned, i t  should be cautioned th a t  a w r i t t e n  agreement be 
executed between .the p a r t ie s  c le a r ly  e s ta b l is h in g  tha t  oi e parent w i l l  
be the primary r e s id e n t ia l  parent and would have major d is c re t io n  in 
the c h i l d ’ s education , r e l ig io n s  t ra in in g ,  medical treatment and 
d i s c ip l i n e .

in the f in a l  a n a ly s is  1t cannot be sa id  th a t  j o i n t  custody has been \ 
lemons^/ated to be a more e f f e c t i v e  arrangement fo r  p o s t -d i v o r c e  c h i ld -c a r e  thark.

cu s tod ia l  a l t e r n a t i v e s  or tha t  i t  is  appropr ia te  in a broad range o f  cases. \  
There is  no o b je c t i v e  in form ation  a v a i la b le  e i th e r  advoca ting  or opposing the )

concept and experience in d ica te s  th a t  i t  may be v a l i d  end workable only fo r  a 
small numoer o f  f a m i l ie s .

However, shared custody is  a concept which appears to  be responsive to 
many o f the concerns, needs and des ires  o f  contemporary d ivo rc ing  couples. I.t
encourages persons to reso lve  t h e i r  own problems and mainta in  contro l over th e ir
own l i v e s  and th e i r  ch i ld ren  ra ther  than surrendering dec is ion -m aking power to 
a th ir d  p a r ty .  Ch ildren  are provideo w ith  an op po r tu n i ty  fo r  continu ing a f u l l  
r e la t io n s h ip  w ith  both parents fo l lo w in g  d is s o lu t io n ,  m in im izing the fe e l in g s  
o f  g u i l t ,  d iv id e d  l o y a l t y  and loss so o ften  observed in  ch ild ren  o f  d ivo rce .
The concept is  perhaps most e f f e c t i v e  in a vo id ing  the sense o f  lo s s ,  powerlessness 
and a l ie n a t io n  experienced by non -cus tod ia l parents where so le  custody has been 
awarded to one parent.

W ith  increased re l ia n ce  by courts on the use o f  d ls p u t t - r e s o lu t io n  
echniques to reso lve  c o n f l i c t s  between d ivo rc ing  f a m i l i e s ,  the “w ln - lo s e "

syndrome surrounding custody issues can be s i g n i f i c a n t l y  reduced. In th is
framework the concept o f  j o i n t  or shared parenthood would continue to gain 
acceptance and, th e re fo re ,  should be f u l l y  understood by a l l  In vo lved  in the 
d is s o lu t io n  o f  marriage process. Although shared cus tody  may not be a panace 
fo r  a l l  cases in which c h i ld  custody may be in q u e s t io n ,  I t  is  an important 
a l t e r n a t i v e  which should be explored and considered by parents as well as 
lega l and mental hea lth  p ro fess iona ls  working w itn  d iv o r c in g  fa m i l ie s .
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TH" FROS AND CCKS CF JO IN T  CUSTODY

FrepAred by 
Donald A. Holub, Director 

Milwaukee County Department of Family Conciliation

1 1 .' t e rm  ’ ’ j o i n t  c u s t o d y ”  seem s t o  le n d  i t s e l f  t o  m i s i n t e r p r e t a t i o n  b e c a u s e  
i t  c a r r i e s  t h e  c o n n o t a t i o n  t h a t  a l l  r e s p o n s i b i l i t i e s  f o r  c u s t o d y  a r e  s h a re d  
e q u a l l y .  T h e re  may b e  an  a d v a n ta g e  t o  s u b s t i t u t i n g  t h e  te rm  " s h a r e d  c u s t o d y "  
f o r  " J o i n t  c u s t o d y ”  b e c a u s e  i t  c o n n o t e s  t h e  id e a  t h a t  r e s p o n s i b i l i t i e s  ' / i l l  
b e  a c c e p te d  b y  e a c h  p a r e n t  and  im p l i e s  t h a t  an  A g re em en t a s  t o  who d o e s  w hat 
i s  i n  o r d e r .  The t e rm  " s h a r e d  c u s t o d y "  a l s o  seem s t o  im p ly  t h a t  e a ch  p e r s o n ’ s 
t e r r i t o r y  i s  r e s p e c t e d  and  t h a t  th e  c h a n c e s  o f  c o n f l i c t  a r e  t h e r e b y  d im in i s h e d .  
" S h a r i n g "  a l s o  t e n d s  t o  Im p ly  t h a t  th e  n o n - c u s t o d i a l  p a r e n t  c a n  e x p e c t  t o  be 
c o n s t r u c t i v e l y  i n v o lv e d  i n  th e  l i v e s  o f  th e  c h i l d r e n .

PROS

1 .  J o i n t  c u s t o d y  p r o v i d e s  an a d d i t i o n a l  a l t e r n a t i v e  f o r  t h e  C o u r t  t o  u s e  
i n  i t s  e f f o r t s  t o  s a f e g u a r d  th e  b e s t  I n t e r e s t s  o f  t h e  c h i l d r e n .  TTl t b  t h e  
i n c r e a s i n g  n um be r o f  c u s t o d y  c o n t e s t s  t h i s  a d d i t i o n a l  a l t e r n a t i v e  n a y  b e  
a p p r o p r i a t e  i n  some c a s e s .

2 .  J o i n t  c u s t o d y  a r r a n g e m e n t s  p e rm i t  th e  C o u r t  t o  m o re  a c c u r a t e l y  r e f l e c t  
t h e  p r e s e n t  t r e n d  i n  o u r  s o c i e t y  i n  w h ic h  b o th  p a r e n t s  a r e  e x p e c t e d  t o  t a k e  
.*«n u c t l v e  r o l e  i n  r e a r i n g  t h e  c h i l d r e n .  A C o u r t  o r d o r  o f  J o i n t  c u s t o d y  
d e m o n s t r a t e s  t o  t h e  p a r e n t s  t h a t  th e  C o u r t  r e c o g n i z e s  t h a t  e a c h  p r r e n t  h * s  
an  im p o r t a n t  r o l e  t o  p l a y  i n  t h e i r  c h i l d r e n ' s  l i v e s .  The in c r e a s e d  f e e l i n g  
o f  p a r e n t a l  r e s p o n s i b i l i t y  may r e s u l t  i n  m o re  f a i t h f u l  c o m p lia n c e  w i th  s u p p o r t  
o r d e r s  and  w i t h  o t h e r  o r d e r s  m ade f o r  th e  w e l f a r e  o f  t h e  c h i l d r e n .  * J o i n t  
c u s t o d y  o r d e r  when a p p r o p r i a t e  p r o v i d e s  th e  o p p o r t u n i t y  f o r  t h e  p s r e n t s  t o  
d e v e lo p  th e  a b i l i t y  t o  c a n a g e  c u s t o d y  c o n f l i c t s  end d e c i s i o n s  on  t h e i r  o-m  
w i t h  l e s s  n e e d  f o r  o u t s i d e  i n t e r v e n t i o n .

3 .  Now t h a t  m any s t a t e s  h a v s  d im in i s h e d  o r  e l im i n a t e d  th e  c o n c e p t  o f  f a u l t  
i n  th o  d i v o r c e  p r o c e s s , J o i n t  c u s t o d y  p r o v i d e s  a s e e p  to w a rd  d im in i s h i n g  th e  
c o n c e p t  o f  f a u l t  i n  eh e  c u s t o d y  p r o c s s s .

A J o i n t  c u s t o d y  a r r a n g e m e n t  r s y  p r o v i d e  m o re  a d e q u a t e ly  f o r  th e  c h i l d r e n ' s  
n e e d s  when t h e y  h a v e  a s t r o n g  * t t a c h m e n t  t c  b o t h  o f  t h e i r  p a r e n t s .  J o i n t  
c u s .o d y  p r o v i d e s  g r e a t e r  o p p o r t u n i t y  f o r  b o t h  p a r e n t s  t o  h a v e  a m eans t o  
p r o v i d e  g u id a n c e  and  d i r e c t i o n  f o r  t h e i r  c h i l d r e n .  A s u c c e s s f u l  J o i n t  c u s to d y  
a r r a n g e m e n t  c o u ld  d e c r e a s e  th e  f e e l i n g  o f  l o s s  t h e e  m any c h i l d r e n  f e e l  when 
l e  seem s t h e y  h a v e  l o s t  a p a r e n t  i n  t h e  d i v o r c e ,  and i t  c o u ld  d e c r e a s e  th e  * 
p r e s s u r e  f o r  th em  t o  c h o o s e  on e  p a r e n t  o v e r  th e  o c h e r .

3 .  J o i n t  c u s t o d y  p r o v i d e s  t h e  C o u r t  w i t h  an  o p p o r t u n i t y  t o  a l l o w  m o re  
l a e i t u d #  f o r  b o t h  p a r e n t s  t o  h a v e  a v o i c e  In  c u s t o d y  d e c i s i o n s .  The a s s u m p t io n  
i s  t h s t  f . o  p a r e n t s  w i l l  m ake b e t t e r  d e c i s i o n s  th a n  on e  p a r e n t  c o u ld  r r k t .



Joint C u s t o d y  from the C h i ld's Point of View 

J a c k  C. Westaan, M.D.*

At one tine, fathers w e r e  f a v ored over m o t h e r s  in d i v o r c e  
ch i l d  c u s t o d y  action?. In rec e n t  decades, the p r e f e r e n c e  shifted 
tow a r d  mothers- (Derdeyn, 1976). As a result, the idea of joint 
c u s t o d y  w i t h  equal rights and r e s p o n s i b i l i t i e s  of both parents 
f o r  t h e i r  c h i l d r e n  has emer g e d  b e c a u s e  of the s l i g h t i n g  of the 
i n t erests of f a t hers (Roman, 1978) .

In t h i n k i n g  ab o u t  joint custody, it is i m p ortant to r e c o g­
nize that s u c c e s s f u l  sole c u s t o d y  a r r a n g e m e n t s  in the p a s t  have 
b e e n  de facto joint c u s t o d y  a r rangements. T h e  financial s e t t l e­
men t s  and access to c h i l d r e n  in these p o s t - d i v o r c e  settlements 
have b e e n  b a s e d  upon r e a listic sharing b e t w e e n  the p a r ents and 
free access to t h e  c h i l d r e n  by each parent.

T h e  f u n d a m e n t a l  appeal o f  joint c u s t o d y  lies in its p h i l o­
sophical a p p r o a c h  to p o s t - d i v o r c e  r e l a t i o n s h i p s  b e t w e e n  parents 
and children. W h e n  one parer.t has legal c u s t o d y  and the other 
is o n  a v i s i t a t i o n  basis, tohere is a t e n d e n c y  to v i e w  the c u s­
todial p a r e n t  * s  m o r e  and the v i s i t a t i o n  p a r e n t  as less impor­
tant in the lives of the children. The joint c u s t o d y  concept 
m a k e s  e x p l i c i t  the sharing of rights and r e s p o n s i b i l i t i e s  that 
h a v e  b e e n  i m p l i c i t  in s u ccessful sole c u s t o d i a l  relatio n s h i p s  
b e t w e e n  p a r e n t s  and children. Jo i n t  c u s t o d y  is a p o p u l a r  c o n­
si d e r a t i o n  in the m i n d s  of m a n y  w h o  d i v o r c e  b e c a u s e  b o t h  parents 
can regard t h e m s e l v e s  as c o n t i n u i n g  the i r  p r e v i o u s  roles in the 
lives of their children. At a m o r e  p r a c t i c a l  level, joint c u s­
tody m a y  e l i m i n a t e  child support p a y m e n t s  as well.

J o i n t  custody, then, is a me a n s  of e q u a l i z i n g  the rights 
of p a r ents vis a vis the i r  children. Joi n t  c u s t o d y  has not 
been p r o p o s e d  by a d v o c a t e s  for children, h o w ever, In fact, one 
g r o u p  s p e a k i n g  for the interests of c h i l d r e n  h a s  stressed the 
opposite: d e s i g n a t i n g  a single c u s t o d i a l  p a r e n t  who has c o m­
plete  c o n t r o l  o v e r  the v i s i t a t i o n  p r o g r a m  (Goldstein, 1973).

U n d e r  m o s t  circumstances, p a r e n t s  are in the best posit i o n  
to w o r k  out c u s t o d y  and v i s i t a t i o n  a r r a n g e m e n t s  (Mayo, 1976; 
Milne, *978). T h e y  know their c h i l d r e n  and l i f e  styles and are 
m o t i v a t e d  to c a r r y  c u t  their own a g r e e m e n t s  m o r e  than those im­
posed by a court. W h e n  they are r e s p o n s i b l e  for arranging their 
own p o s t - d i v o r c e  r e l a t i o n s h i p s  w i t h  their c h i ldren, there also 
is a r e d u c e d  t e n d e n c y  to shift their r e s p o n s i b i l i t i e s  to others. 
F r o m  the poi n t  of view of courts and their c o n c i l i a t i o n  s e r­
vices, joint c u s t o d y  e l i minates t r o u b l e s o m e  d e t a i l s  from l i t i­
gation. A l t h o u g h  joint c u s t o d y  statutes u s u a l l y  stipulate that
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it be gran t e d  only when in the interests of the children, an 
e v a l u a t i o n  of those interests rarely occurs if t h e r e  is p a r e n­
tal ag r e e m e n t  to joint custody.

In the c a s e  of adolescents w h o  literally have two homes in 
the same community, joint custody c a n  be a p r a c t i c a l  a r r a n g e­
ment. At that age, youngsters' relatio n s h i p s  w i t h  th e i r  p a r e n t s  
are b a s i c a l l y  formed and they are able to m a k e  r e a s o n a b l e  choices.

T h e  e x p e r i e n c e  of child p s y c h i a t r i s t s  w i t h  joint custody, 
however, calls at t e n t i o n  to the fact that some pare n t s  do not 
foster the interests of their children. A  joint c u s t o d y  a r r a n g e­
me n t  can be a w a y  of avoiding facing specific p l a n n i n g  for the 
a f f e c t e d  children. It also p r o motes the i l l u s i o n  that p a r e n t a l  
r e l a t i o n s h i p s  w i t h  c h i l d r e n  can u e  p r e s e r v e d  u n a f f e c t e d  by the 
divorce. O v e r l o o k e d  in the p r o cess is the ‘‘'act that d i v o r c e  is 
a family affair and that w h e n  two spouses d i . o r c e  each other, 
they are in effect d i v orcing o n e - h a l f  of each of their c h i l d r e n  
(Westman, 1971). As m u c h  as m a n y  d i v o r c i n g  adults w o u l d  p r e f e r  
to ignore the fact, divo r c e  forces c h i l d r e n  to split t h e i r  lives 
b e t w e e n  two s e p arate lines of a l l e g i a n c e  to e a c h  of their p a r­
ents. A l t h o u g h  divorce m a y  create a less p a t h o g e n i c  h o m e  for 
children, d i v o r c e  does fore? e a c h  child into a n e w  kind o f  r e l a­
tio n s h i p  w i t h  each parent. Even tho u g h  s u c c e s s f u l l y  m a s t e r e d  
by most, d i v o r c e  constitutes a stress for a f f e c t e d  c h i l d r e n  
(Westman 1972). This c o n s i d e r a t i o n  in itself leads m a n y  p a r­
ents to find ot h e r  w a y s  of resolving their m a r i t a l  p r o b l e m s  than 
t h r o u g h  divorce.

Ch i l d  ad v o c a t e s  are less co n c e r n e d  abo u t  jo i n t  c u s t o d y  as 
a c o n c e p t  and m o r e  c o n cerned about the ways in w h i c h  it is im­
plemented. The critical issues are the r e s i d e n t i a l  ho m e s  for 
children, the M o u n t  of time the c h i l d r e n  spend w i t h  e a c h  parent, 
and the p r e s u m e d  equality of each d i v o r c e d  p a r e n t  in m a k i n g  
d e c i s i o n s  that affe c t  the lives of the children.

F r o m  the p o i n t  of v i e w  of children, s p l i t t i n g  their lives 
b e t w e e n  two homes and emphasis upon the e q u a l i t y  of c o n tact 
b e t w e e n  pare n t s  and a sharing of r e s p o n s i b i l i t y  for d e c i s i o n  
m a k i n g  b e t ween two divorced parents pr,se m a n y  p r a c t i c a l  p r o b­
lems. Th e r e  is not enough experience with joint c u s t o d y  at 
this time to k n o w  if it really a c c o m p l i s h e s  its a i m  of p r e s e r v­
ing p a r e n t - c h i l d  relationships. G r o wing c l i n i c a l  e v i dence 
suggests that it does not, and a c t u a l l y  may he c o n t r a r y  to th? 
interests of children. Joint c u s tody allows p a r e n t s  w h o  have 
a l r e a d y  a l t e r e d  their child's life to further add the a m b i g u i t y  
of two homes, p o s s i b l y  w i t h  two ne i g h b o r h o o d s  and even, incrtc- 
ibly in sane cases, two schools. The minds of seme d i v o r c i n g  
adults are so d i s t a n t  from the interests of their c h i l d r e n  that 
cli n i c i a n s  are called upon to point out to t h e m  that c h i l d r e n  
have their cvn lives to lead and are not simply obje c t s  to be 
moved back and forth between their parents.
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T h s  flaw in the joint c u s t o d y  concept is that it ass *ves 
t h a t  each p a r e n t  can p l a y  an e q u i v a l e n t  role in a child*s 1-fa 
a f t e r  divorce. This springs from the w i s h  of parents to p r e­
serve their pre-divox.ee re l a t i o n s h i p s  w i t h  t h e i r  child r e n  after 
separation. Ignored, however, is the fact that separation in­
ev i t a b l y  alters the nature of p a r e n t - c h i l d  relationships. As 
one 14 y e a r  o l d  boy put it, "If ?*cm and Dad b o t h  w a n t  my custody 
a n d  want the best for me, w h y  ara t h e y  g e t t i n g  a divorce?"

J o i n t  c u s t o d y  c a n  1 e sought by parents as a me a n s  of a v o i d­
ing facing the fact that divorce does change relatio n s h i p s  be­
twe e n  p a r e n t s  and children. The thought of jo i n t  c u s tody can 
t e m p o r a r i l y  ease the p a i n  of separation, but i n e v i t a b l y  the fact 
m u s t  be faced that the p a r e n t  living with a c h i l d  initially plays 
a m o r e  s i g n i f i c a n t  role than the s e p arated p a r e n t  in that child's 
life. W e  find that p a r e n t s  seeking joint c u s t o d y  sometimes 
r e a l l y  are a m b i v a l e n t  about their d i v o r c e  and are trying to 
"have it b o t h  wa y s "  t h r ough s e p a r a t i o n  f r o m  t h e i r  spouse with 
the h o p e  of not a l t e r i n g  their r e l a t i o n s h i p s  w i t h  their c h i l d­
ren. Furthermore, joi n t  c u s t o d y  can be a w a y  of m a i n t a i n i n g  a 
r e m n a n t  of the m a r r i a g e  t h r o u g h  the c h i l d r e n  to the d i s advantage 
o f  all parties.

T o  f u r ther c o m p o u n d  the problem, joint c u s t o d y  is often 
sou g h t  w h e n  there are young children. Prior to the elementary 
school years, s h i f t i n g  from one home to the other, e v e n  when 
a r r a n g e d  at y e a r l y  intervals poses the trauma of separation from 
a b e l o v e d  p a r e n t  p e riodically. A t t e m p t s  to r e s o l v e  them b: 
s h i f t i n g  liv i n g  a r r a n g e m e n t s  to a w e e k l y  bas i s  a c c e n t u a t e  t. e 
p r o b l e m  since the e x p e r i e n c e  of s e p a r a t i o n  for yo u n g  children 
is felt nightly. To illu s t r a t e  the w a y  in w h i c h  parents may be 
i n s e n s i t i v e  to the impact of w e e k l y  t r a n s f e r  o n  children: a
t h r e e  y e a r  old boy was m o v e d  from one p a r e n t a l  home to the next 
e v e r y  o t h e r  week, and a l t h o u g h  he was e x p e r i e n c i n g  nightmares 
and a r e g r e s s i o n  in p e r s o n a l  habits, this w a s  d i s g u i s e d  by the 
t e n d e n c y  on the p a r t  of each par e n t  to blame t h e  boy's reactions 
on the time s p e n t  w i t h  the o t h e r  parent.

A ll of this h i g h l i g h t s  the fact that a j o i n t  c u s t o d y  a r­
ra n g e m e n t  r e q uires the utmost in h a r m o n y  and c o o p e r a t i o n  between 
two adul t s  who are d i v o r c i n g  each ot h e r  b e c a u s e  of i n c o m p a t i­
bility. To f u r ther c o m p l i c a t e  the matter, c h i l d r e n  may express 
their r e s e n t m e n t  o v e r  tha fact that their p a r e n t s  have divorced 
by m a n i p u l a t i n g  each p a r e n t  a g a i n s t  tha other (Westman, 1970).

T h e  p r o b l e m s  w i t h  joint c u s t o d y  c r o w  w i t h  the passage of 
time. F r o m  a c h i l d ' s  p o i n t  of view, tha joint custody a r r a n g e­
men t  c o n t a i n s  the p o t a n t i a l  for d i s i l l u s i o n m e n t .  Since it is 
lik e l y  that m a t u r e  peop l e  res o r t i n g  to d i v o r c e  will remarry 
others, the r e m a r r i a g e  of one spcuse or both a d d  ftap-ehi dren 
to the picture. C o n s e q u e n t 'y , the p r e s e r v a t i o n  of a s u b a tin till 
r e l a t i o n s h i p  w i t h  the c h i l d r e n  cf a p r e v i o u s  m a r r i a g e  poses



s i g n i f i c a n t  p r o b l e m s  in the i n t e g r a t i o n  of a n e w  family unit. 
W h e n  one parr vt or the oth e r  i n e vitably is u n a b l e  to m a i n t a i n  
an "equal" role in the life of a child, m a i n t a i n i n g  the facade 
of joint c u s t o d y  belies the d i l u t i o n  of the p r e - e x i s t i n g  child- 
pare n t  relationships. •

The m a j o r  p r o blems w i t h  joint c u s tody lie in splitting 
re s i d e n t i a l  living. For grow i n g  children, s t a b i l i t y  and c o n­
tin u i t y  of home a n d  neighb o r h o o d  arrangements is a primary 
c o nsideration. It is obrious that con .inuity o f  a child's 
school e x p e r i e n c e  and p e e r  r e l a t i o n s h i p s .are .Important. The 
task of g r o w i n g  up is d i f f i c u l t  enough if one h a s  a single set 
of parents, heme, n e i g h b o r h o o d  and school. H o n o r i n g  these c o n­
sider a t i o n s  for c h i l d r e n  w o u l d  m a n d a t e  that the est a b l i s h m e n t  
of two homes be such that the school and peer g r o u p  experiences 
not be altered. It is true that m a n y  children, because of our 
m o b i l e  society, exp e r i e n c e  moves f r o m  o n e  n e i g h b o r h o o d  or city 
to another. This is a fact of life to w h i c h  m a n y  c h i l d r e n  m u s t  
accommodate, b u t  is not an e x p r e s s i o n  of f u r t h e r i n g  their d e­
ve l o p m e n t a l  interests.

If w e  look at p o s t - d i v o r c e  p a r e n t - c h i l d  r e l a t i o n s h i p s  from 
a c h i ld's p o i n t  of view, it is cl e a r  that free access to c o n­
tact w i t h  b o t h  p a r e n t s  is both d e s ired by c h i l d r e n  (Rosen, 1978) 
and a d v a n t a g e o u s  developroentally. Free access to parents, h o w­
ever, does n o t  m e a n  a d j usting to two homes, two n e i g h b o r h o o d s  
and p o s s i b l y  t w o  communities.

J o i n t  c u s t o d y  a l s o  can be used w h e n  d i v o r c i n g  parents d i s­
tru s t  e a c h  other. N e i t h e r  parent w i s h e s  to r e l i n q u i s h  the child 
ti the other. Rather than resting upon m u t u a l  r e s p e c t  b e t w e e n  
the d i v o r c e d  parents, the a r r a n g e m e n t  is a n  e x p r e s s i o n  of lack 
of confidence. S h i f t i n g  c h i l d r e n  back and for t h  betw e e n  such 
homes is an inv i t a t i o n  to e x p l o i t a t i o n  of the c h i l d  by each 
parent and the m a n i p u l a t i o n  of p a r e n t s  against e a c h  ether by 
the c h i l d r e n  as well.

When p a r ents are committed to the interests of their c h i l d­
ren, are a b l e  to w o r k  harmo n i o u s l y  in p o s t - d i v o r c e  arrangements, 
and m u t u a l l y  r e s pect the relationships of the c h i l d r e n  w i t h  each 
other, the d e s i g n a t i o n  of one par e n t  as the p r i m a r y  c u s t o c i a n  
w i t h  an open, a m i c a b l e  conenunication channel for p r o m o t i n g  the 
c h i l d r e n ' s  in t e r e s t s  with the separated parent m e e t s  the in t e r­
ests of the child. The stability of their home life, p e e r  
r e l a t i o n s h i p s  and school can be p r e served while their r e l a t i o n­
ship w i t h  the noncus t o d i a l  parent is fostered. This is de facto 
joint c u s t o d y  w h i c h  also allows for the l i k e l i h o c d  that r e l a­
tionships w i t h  one parent or the other i n e v i t a b l y  will be atten­
uated w i t h  the p a s sage of time. When parents divorce, they are 
e l e c t i n g  to follow different life paths, and it is. most u n l i k e l y  
that e a c h  of their children will remain c e n tral in t^.eir l<f“ 
priorities. F r o m  the point of view of the a f f e c t e d  children,



it is p r e f e r a b l e  to r e c o g n i z e  this o p e n l y  than to m a i n t a i n  the 
f i c t i o n  of equal c o m m i t m e n t  on the part of both parents to the 
childron.

A l t h o u g h  eft an out*- '■* ghed by p a r e n t a l  consideraticr.3 , it 
is n e c e s s a r y  to point out that, e s p e c i a l l y  w h e n  parents can 
raaintain harm o n i o u s  p o s t - d i v o r c e  relationships, the affected 
c h i l d r e n  w i s h  that the d i v o r c e  had not taken pl a c e  at all. It 
is e v i d e n t  that und e r  m o s t  c i rcumstances, p o s t - d i v o r c e  harmony 
is n o t  p o s s i b l e  b e t w e e n  the s e p a r a t e d  parents, and that fact in 
itself p r e c l u d e s  joint custody. Furthermore, there are c i r c u m­
stances ia w h i c h  the interests of c h i l d r e n  are served by the 
l i m i t a t i o n  or even e l imination o f  c o n t a c t  w i t h  cr.e p a r e n t  against 
the w i s h e s  o f  that parent (Benedek, T977) .

Of g r e a t e s t  c o n c e r n  is the fact that c h i l d r e n  are r e m a r k­
ably a d a p t a b l e  to lif»- c i r o u m s t a n c e s . It is w e l l  kn o w n  that 
even w h e n  p h y s i c a l l y  abused by t h e i r  parents, c h i l d r e n  seldom 
complain. T h e  reports of suc c e s s f u l  joint c u s t o d y  arrangements 
in w h i c h  c h i l d r e n  are m o v e d  b a c k  and forth b e t w e e n  two homes 
are c o t  based upon an a n a l y s i s  of the long :ern impact of these 
a r r a n g e m e n t s  o n  the children. M o s t  of the sanguine repo r t s  are 
f r o m  the parents' p o i n t s  of view. The fact that c h i l d r e n  do 
not " o c a l l y  p r o t e s t  or even b c h a v i o r a l l y  reflect their d i s c o m­
fort d o e s  not m e a n  that l o n g  range r e p e r c u s s i o n s  from tnese 
a r r a n g e m e n t s  w i l l  not occur. It is this fact that m a k e s  child 
a d v o c a t e s  q u e s t i o n  the e n t h u s i a s t i c  early reports of parents 
r e g a r d i n g  joint c u s t o d y  arrangements.

In conclusion, p h i l o s o p h i c a l l y  it is d e s i r a b l e  to approach 
all d i v o r c e  a r r a n g e m e n t s  r e g a r d i n g  c h i l d r e n  w i t h  the e x p e c t a­
tion o f  p r e s e r v i n g  b o t h  parents' rights and responsibilities.
The a u t o m a t i c  p r e s u m p t i o n  in the p a s t  of the p r i m a c y  of one 
p a r e n t  over the other has c o n t r i b u t e d  to m a n y  u n s a t i s f a c t o r y  
p o s t - d i v o r c e  a r r a n g e m e n t s  for children. Ia that light, the* 
idea of joint c u a t o d y  is appealing. The problem, however, lies 
in implementation. The c o n ceptual a d v a n t a g e  of joint custody 
breaks d c v n  w h e n  the rea l i t i e s  o f  d i v o r c e  are examined. Because 
of c h a n g i n g  life circumstances, c n e  p a r e n t  o r  the o t h e r  usually 
plays a g r e a t e r  role in the lives of a f f e c t e d  children. The 
fact is that w h e n  a family is b r o k s n  up t h r ough divorce, the 
r e l a t i o n s h i p s  b e t w e e n  parents a n d  c h i l d r e n  are i n e v i t a b l y  a l­
tered, r a r e l y  equally.

If the spirit of statutes e n a b l i n g  joint c u s t o d y  w e r e  
followed,

"the co u r t  m a y  g i v e  the care and c u s t o d y  of such 
c h i l d r e n  to the partias j o i n t l y  if the parties ao 
agree and if the court finds that a joint custody 
a r r a n g e m e n t  w o u l d  be in the best i n t erests of the 
child or c h i l d r e n  (State cf W i s c o n s i n ,  10*7),"



joint custody could be used as a means of furthering the bsst 
interests of children. In most instances when parents agree 
to joint custody, however, there is no judicial review cf 
whether or not the interests of the children would be served. 
Under most circumstances, therefore, it is likely that sole 
custody is the most realistic post-divorce sett3.enent from the 
point of view of affected children. The impact of joint cus­
tody on children remains to be dettrmined. Whether or net the 
interests of affected children are rerved will depend upon the 
maturity of the parents, not the legt'.l arrangements.
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Child Custody Contests in Historical Perspective
B3 ANDRE P DERF)E3V M l)

The author reviewt the historical background o f 
inte'parental child tustods disputes. The father' s 
superior right to custody in the nineteenth centun 
continued the English common law tradition. hu> in 
the th entieth centun the mother's claim became 
superior to the lather's, reflecting a omen's gene, alls 
increasing rights and the assumption that n om rr are 
better suited to caring for children Partis as a re mil 
of recent cultural changes leading to a beginning 
equalization o f  parental rights and partis bee an s * o f 
greater concern for children, courts are starting to 
fo rm  more on children s emotional needs. It is likely 
that courts will increasingly call on psychiatrists und 
other mental health professionals for help in making 
their decisions.

tmp«m*y ( I ) .  Tho concept o f absolute right carried 
over into English la * , where it pre\ailed until the 
fourteenth century without appreciable change (2» In 
the Middle Ages childhood not teen as the unique 
phase o f life we now consider it to be (J i It wa» cus­
tomary to send children as young as 7  into sersice o r 
apprenticeship, where learning was secondary to the 
labor a child performed for ho or her master iJt The 
ch ild and the servant appear to have been in ­
distinguishable in terms o f how they were tro te d  
even the language often failed to use se; irate terms fo r 
each (3 . p A66t It was not until the sixteenth century 
that children began to be looked on as being o f p jrucu- 
lar interest, having important and specific dev el- 
opmental tasks to perform , and being worthy o f affec- 

V  -s lw n
yi) l a  a«*UMtMt»-coniurv England the father wnptwab 

custody wm alm ou without lirxvt (5 ) Because the fa ­
ther owned or managed all o f the family property, 
there was the practical consideration that, should the 
child be removed from the custody o f the father the 
financial support o f the child was in question 161 How­
ever. the idea began to evolve that custody in volved 
not only rights but also responsibilities fo r the care o f 
the child. The English courts assumed jurisdiction 
over the welfare o f children under the developing doc 
tnnc o f  parens patnae. which held that the Crown

C on c e rn  f o r  c h i l d r e n  involved in mterparental cus- 
iody,confesis has recently been increasing Efforts to 
change court practices to conform to the needs of chil­
dren and to improve both the quantity and the quality 
of psychiatric consultation reflect this new interest.

Knowledge of the historical back {round of child cus­
tody contests affords some perspective on the current 
trends for change This paper will touch briefly on 
practices m the older Western world and will treat in -------  -̂----
detail developments in the United States uki to the pres- " ,J she'd protect all those who have no other protec 
em time ^  tor (7). ameptimiiTPSH—frwmeww af UtaAfUiian

») imfaao niirnrfr nf hit rhffrlrrn fftl Custody waf Ye^ 
fused because a i hi* "vkkx jv and immoral' atheist t v

PR A C T IC E S  IN  TH E  O L D E R  W E ST E R N  W O R L D  mhehefi
The doctrine of parens patnae was given substance

ftaman law p — Ihe faihir Miinlma ) m 1139 in Talfourd's Act. which pve the court the
chddren. whom he could sell or condemn to death with- power to determine custody of infants under the age of

N rtrm ce  M the ITWti m w m I m rrun* et ih* Anwrvcm h r r t w f x  
a s social mm M iam  gcacft F la May 10-14 I r e
Dr Dcra»y» is Asaociai* Protestor at F»y«hmr> m 4  PadW rtri m i 
Trwamg O n m r .  D»*tum at ClaM tng a a o *» k *« * i Piyctuaso 
lla tva rw y et Vw-pwe M»e n U Came*. C ls r t w t i i f c  Va 22101

.MOUhfcU.iehwH* Act of 1979 proefam id ihe equabr,
} r t l f r g  and fMhar-rmh raiparl in tin    irb

ifrt lt cJuidar r (9)
achk -ed in the United Slates.

Am J Psyehtairs I I I  12 December 1976
I9H 'ey*

Tho reader should cospere the position of the father of past ties aa 
revealed bj  this article to tha current daj. Today'a father is held 
in slavery and depredation by today'■ in power authorities, ths court 
syatsn, ths lsgialature, our sooistj and cultural thinking.
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to substitute fo r lacunae within the fam ily structure, nevertheless, even a 
we regard such services as supplementary or secondary, the divorced 
fam ily is at high risk when it stands alone.

I s s u e s  c f  C u s t o d y

Taken as a whole our findings point to the desirability of the child's 
continuing relationship with both parents during the postdivorce years in 
an arrangement which enables each parent to be responsible for and 
genuinely concerned with the well-being o f the children. For those par­
ents who are able to reach an agreement 011 child related matters after 
divorce and are w illing lo  give the needs o f the children priority or a 
significant ro le in their decision-making regarding how and where the 
children reside, joint legal custody may provide the legal structure of 
choice. (T he parents o f one-quarter o f the children in our study who 
had been able to maintain a shared commitment nnd devoted parenting 
within the conflicted marriage would provide an appropriate pool cf 
candidates fo r joint custody.) Although the influeucc of the legal struc­
ture 011 the fabric o f fam ily life may be considerably less than many 
persons believe it to be. nevertheless, there is some evidence that legal 
accountability may influence and shore up psychological and financial 
responsibility. Furthermore, there is evidence in our findings, that lack­
ing legal rights to share in decisions about major aspects of their chil­
dren's lives, that many noncust >dial parents withdrew from  their chil- 
d rrn in grief and frustration. Tncir withdrawal was experienced by the 
children us a rejection nnd was detrimental in its iin|>act.

In viewing joint legal cust »dy as u reasonable step, we differentiate 
slum .1 legal rcs|>onsihilily end slurred physical custody. Both concepts 
require clarification itt law and research. Some mistakenly view joint 
physical custody as requiring u strict sharing of the child’s time on an 
equal or fifty—fifty basis. Actually joint physical custody can ti,ke many 
forms, and parents can negotiate or modify a division o f tim* in con­
sideration of the nerds of the children utid o f the adults. Centra! to tire 
notion 1 hared physical custody is nn understanding that it does not 
mean a j .else apportioning of the child's life, but a concept of two com­
mitted parents, in two separate homes, earing fo r their youngsters in •  
postdivorce atmospherr of civilized, res| cctful exchange.

There appears to lie no compelling lej nl reason to (uiltern the divorced 
fumil\ after the murticd fam ily and to establish one presumptive pattern 
fo r a ll couples. I'atents may have little interest in their rlu ld icn ; they
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Implications of the Findings

■ b it  demean or exploit their children; they may use the children to 
Botab liih  a permanent foothold in the divorced partner’s life. Moreover, 
B  pat custody poses many logistical problems because of the mobility
■ adults in American life and the high incidence of remarriage.
I  Our findings point, however, to the undesirability o f routinely dcs- 
K  routing one parent as ’’the psychological parent”  and o f lodging sole
■ Irgal and physical custody in that one parent. Such an arrangement has 
i hern interpreted by the courts *o presume that the child does not have 
f two psychological parents. This finding can be devastating to child and 
; parent when both parents are indeed committed to a continuing rcla- 
[ bonship with their children.

In taking a position in favor oi flexibility and encouragement of joint 
j.lrgal custod'- where feasible, as a symbol of society’s recognition o f the 
[ child’s con .ng need fo r I>oth parents, we ofle r a view diametrically 
r  opposed to that o f our esteemed colleagues Goldstein, Freud, and Sol nit
■ ia their book llcyotd the Best Interests of the Ch ild*  Although we 
[ share a common ps/chodynainic framework with these colleagues, we

have in the course our research, arrived at findings and rcconinienda- 
' tions which are greatly at variance with their views. O ur findings regard­

ing the centrality ol both parents to the psychological health o f children 
and adolescents a id e  leads us to hold that, where possible, divorcing par­
ents should be encouraged and helped to shape postdivorce arrange­
ments w l 'ch permit and foster continuity in the children's relations with 
both parents.
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P r e v e n t i v e  I n t e r v e n t i o n

We began this work with the conviction that divorce is and should re­
main a readily availulile option to adults who are unhappily married. 
Our findings, although somewhat graver than expected, have not 
changed our conviction. They have given greater impt >s to our interest 
in easing the fam ily rupture fo r children and adults alike and in provid­
ing a knowledge base in the real experiences o f divorcing families fnr 
infoiined parenting as well us for improved legal, educational, and psy­
chological interventions which can prevent, o r at leas mitigate, unhappy 
anti psychopathnlogicul outcomes fo r the children.• in the divorced 
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/ A f t e r  1 1  m o n t h s ,  h o w  '•I '  ??'* ‘ '
£ s  t h e  n e w  l a w  w o r k i n g ?

By Kathryn Eakerfw  Staff Writer

“ I .IF  YOU HAD TOLD ME a year ago 
that I'd like joint custody. I would have 
told you. 'You're a tool'" laughed Eve­
lyn- .Elsewhere, Barbara declared; "We 
can deal with each other on a business- ~ 
like basts, cooperating in a parental 
role — as long as we keep our personal 
relationship out of tl*

Evelyn and Barbara are two Sacra­
mento mothers who were forced by 
their ex-husbands, who had the law on 
their side, to share the physical custody 
of their children.

After tbe lr m arriages ended In 
shards, both women, feanng that fre­
quent eonuci with their ex males would 
only bnng renewed warfare, rejected 
their husbands’ demands to share custo­
dy of the children. Yet today both Bar­
bara and Evelyn (not their real names) 
are champions of joint custody, which 
became California law in January. 
There are others who think tbe joint 
custody law has worked well in Its first 
11 months: a few others think it's too 
early to say.

Hugh Mclvaac. prrMdrnt of the Asso­
ciation ol Family Cooriltatioc Courts, 
says th e  major effect of Ihe joint custo­
dy law Is that it helps kids go through 
divorce, lo BO percent of the Cases, kids 
break up over the pareot who Is out of 
the borne It ts cr'ical to maintain that 
contact* The thrust of joint custody. 
Mi-K.sc explains, Is *bow can both of 
tbe parents, to a way that makes sens*, 
bnng this child lo maturity as a healthy, 
caring Lumao being?*

Although the following two true sto­
nes Involving Sacramento families are 
not Intend'd lo be rrpcwentalive of all

the ramifications of joint custody, they 
Illustrate the power of the law to coo- 
veri solid reslstancroc staunch support 
for a radical change affecting the chil­
dren of divorce.

One afternoon lo July, 19?6. before 
ber husband came borne from work. 
Evelyn pocked up her four-ytor-old soo 
and walked out of a seven-year mar- 
nage. Angry and bitter after years of 
battling she wanted nothing more to do 
with ber husband.

She filed for divorce. Despite her 
husband's protests, she was awarded 
sole custody. Her husband, E llis, a 
communications technician, was re­
quired to pay $230 a month alfmoay. 
$230 a month child support and was 
given vuitattoo rights every other week- 
end and alternate holidays.

*t warned custody at that time, but 
didn't have a chanc*,* recalls Ells. Lad 
fall, anticipating passage o f the Joint 
custody taw, he b rp o  proceedings for 
modification of bis custody decree.

I n MARCH, Evelyn and D lls met with 
a Family Court Sendees counselor to 
mediate the dispute.

Evelyn, who bad never heard of Jolai 
custody, arrived ready lo fight again for 
sole custody. *Wheo Ellis walked lo 
with a petition and plao for joint custo­
dy, I hit Ihe roof. I had sole custody and 
I Intended lo keep II 

*1 thought, Tm not going to put the 
kid through this.' Our son, Bobby, bad 
had i*yrhtatrfe tberapy, and I felt that 
the arrangement EHb was asking for, 
one week with him aod ore with me, 
wouldn’t be good for him.* She also 
objected to Ellis' demands that be meet 
and approve all babysitters and that she 
have no men tn the house.

The counselor asked Evelyn, <’Vholl 
would be a reasonable joint custody 
arrangement for you?*

" I  haven't given It n thought,'* Evelyn 
replied testily. *AII I could think of *» l 
that Joint custody would mean fighting 
with Ellis, and If I'd wanted t h a l l  

' would have stayed married.*
Furthermore. Evelyn was woiried 

about whether k ills  *r«uld rr!s« a 
ehPV  He was 41 when Bobby, hb only 
ch.Id. was bom. She questiooed bis 
judgment



'  Elllsllalms that bis ex-wlfe would 
b ive rejected tbe I Jen bo tbe spot, but
ne counselor made It dear that If she 
didn't, cooperate sbe could lose distody 
altogether. . • •

So despite tbe rough start, aod with 
•excellent" counseling. Evelyn says she 
and Ellis establlsed a goal; "Let's make 
things as easy as po Jble for Bobby."

Under tbe oew custody arrangement.* 
Ellis bas Bobby every other weekend, 
plus three months la the sui 'mer. Dur­
ing summer vacation E . i  a ssumes • 
the every other weekend privileges. .

But that change Is only a pale reflec­
tion of the radical difference lo thelh 
lives.
.Tut a father again," Ellis says, smil­

ing broadly. ’ Before, I w m  Just someone * 
who visited ooce In a while, and I could 
never say anything about Bobby. Now 
Evelyn reccgnLes me as an equal, she 
view? me differently."

I BROUGH THE COMMUNICA- 
tlon and cooperation developed by 
sharing the rtghfc and responsibilities of 
rearing Bobby. Evelyn says she rod 
Ellis have become supportive Wendt 
*We didn't comr.unlcite this well when 
we were married.* she laughs. They 
freely phone to discuss B< Ay's prob­
lems, “neither of us blaming the other," 
and. ironically, at trees they find them­
selves a united front combating Bobby's 
attempts to manipulate them.

Moreover, the sharing has poe  be­
yond tha legal agreement Evelyn re­
cently started a rew foi that requires 
working ewnlnp. To spare ber Nibydt- 
ting fees, EI1U [ cks up Bobby afer 
work every school day. prepares dinner 
and helps Bobby with his homework 
until his mother coma for him.

Says Evelyn, T h b  b tbe bat derision 
for all three of us that we could have 
made.*

Bobby, a shy. quiet third-grader, siys 

he tf happy that be v*s  more of h b - 
father and that the fighting has stopped;:
He recently expensed hb fceflap in an 
invitation he wrote at school:

*. • *“* Dear Mom. ~—Dad anJ you art getting good togvth- 
tt. Mom. «*df >ou fltasd unit-: m> daf" 
to my Jim communion. I wont )CU lo ­
go bcitfM r. • ,

Low. Bobby" (

I HE CONDITIONS under which 
the other family hammered out lb Joint* 
custody arrangement were * retched, 
aad ia some respects the family b sntb 
reet’ag from the eipenencm —

For nine mouths after Barb ra r.<ed" • 
for divorce, she and her husbe id. Sieve, 
and their rwo young sons cootlnued to-, 
live under the same rtkd In an atmt*.* 
sphere acrid with or.Jemnatioo and '  * 
guilt tongue-lash Injs and Icy riieocesp- 
fear and pain.

But Barbara, a state accountant clerk, 
was afraid to leave. She doubled that 
she could support herself and the boys* 
oo her S1.000-e-month salary, and she. 
was worried about being charged with 
desertion. . ” »«•

I Aod Steve wouldn’t budge unless 
Barbara agreed to joint custody and b£ 
support proposal ’* —

Baroara says she fought Join* ustody 
because she is a fradljonaiist who be-.' 
Ileved L.tl children oelong with their 
mother and because sbe couldn't be* 
convinced that shuttling children back 
and forth week after *eek would be 
good for them. • "

Counseling books and hours of soul- 
searching allayed some of her fears, but 
still she was coocerned about dealing 
with ber husband after so much gatl 
had poi'ooed their relationship.

T* t problem didn't bother Steve.
"It's a myth." he insists,'  that you must 
be friends for Joint nstr ty to work. You 
just have to work oU the rules oo how. 
you are going to cr oduct the business of 
co-parenting"

An active member of Equal Rights 
for Fathers and tirelra worker for 
passage of the Joint custody taw, S ire  
successfully delayed court actioc jo tha 
divorce until the law went Into effect

r  At ED WITH the proposition of Ion- 
Ing custody Jtngfther or accepting Joint 
custody, Battuni acquiesced.
- today she has •  small apartm'i-i 
within minutes of the family home that 
Steve refinanced for himself and the 
children He has the boys one week, she 
the ntrt. an errangfment Ihe four of 
them worked out together, end one that 
appears lo satisfy evrryooe.

After five months of Joint custody, 
Barbara admits tt Is working well 'The 
chlldreo have us equally In their lives. 
If you don't share In this much of your 
children's Uvea, you lose loo much of 
Ibrir growing up."

Moreover, she contends that Joint 
ruslraly relieves children of gull! and 
help* them adjust lo the breakup "Of 
course tha boys go through an adJuM- 
men! every week." the say. "but they're 
super."

Another reason Barbara rays «h! 
likes Joint custody is that sharing tha 
burdens and responsibilities of rearing 
the chlldreo leaves her lima aod energy 
fo rebuild ber Ufa. r 1

But the arrangemeat has kink*. Ver­
bal recriminations continue to puncttf 
Ota conversations, and the boys umiF 
plaloe Out their parents at times u*e 
them as messengers le avoid com.-nuns­
eating. • , ,

But dcspllc that —  and the feet that 
fhey get tired of packing and unpacking 
their clothes —  Michael and Jim say 
they like the arrangement "because we 
get to see them both the same."

And both boys express relief thal tha 
fighting Is over. ,

♦ •* “ • a .

H  CCORDING TO Mcrsaac. "Any* 
thing we can do lo diminish the fighting 
Is good. It is like we (professionals) JuS 
recognized that dlvorpe is happening 

, sod are for the first time giving support 
to the families as they reorganize. Ia the 
parental role, ao divorce takes pladt 

. Tnat must continue." ..« •
Some psycheioglsts, attorneys aod 

judges qursdon the ability of parents lo 
cooperate after dlvorcn when thejf 
couida't get along while reamed. * 

But BiiakJey Long, director of Sacra­
mento County Family Court Services  ̂
notes that "parents who try Joint cu.*Jody 
find there are levels oo which they C3 S 
communicate." - • >

Critics claim that children need one 
full-time parrot, not two part-timers.

Mclsa: * counters that with 39 percent 
of afl marriages ending tn divorce; oO 
percent with chlldreo under the are of 
12, we are creating a new family system 
—  the bl-ouclear family. "The law is just 
beginning to catch up wtth reality." he 
said. . . -

Although 13 stateu now have Joint 
custody taws, California alone gives it 
preferred status. The legislation's spon­
sor, Awemblynan Charles Imbrecht of 
Veotura, says that the response to the 
change has been favorable, but he be-’ 
tJeves it la sail too soon lo judge the 
Impnct ‘Well look at It at lead mother 
year before deciding If It needs rrfloe- 
men!," tmbrect says.



JOINT CUSTODY PLANNING
E n c o u r a g i n g  &  f a c i l i t a t i n g  j o i n t  p h y s i c a l  &  le g a l  c u s t o d y  p la n s .

California’s new Civil Code Sections 4600 and 4600.5 (Chapter 915 o f the Statutes o f 1979) propose 
joint legal and physical custody as an initial preference in a logical progression o f choices fo r custody 
decisions concurrent with divorce o f parents.

For good reason the law dictates no plan requirements.
Parents create their own joint custody plan.

The statute does not specify detailed plan preconditions on the assumption that tne diversity o f * 
American culture as well as family-initiated solutions should not be limited to the perception o f the 
legislation's authors at the time o f the measure's passage. Instead, the statute is designed to 
encourage voluntary and cooperative plan preparation as divorcing parents assume that the initial 
consideration o f the court will be joint custody prior to consideration o f sole parent custody.

Also, a plan can be required before decreeing sole custody.

A parent who prefers not to participate in joint custody is cautioned that, unlike practice prior to 
Chapter 915 o f the Statutes o f 1979, the court is empowered to require a sole parent custody imple­
mentation plan in advance o f the court's custody order as a means o f discerning how cooperative a 
sole custodian parent is likely to be in facilitating frequent and continuing contact by the child with 
a non-custodial parent. Demonstration o f a lack o f cooperation, or submission o f a sole parent 
custody implementation plan that foretells curtailment o f “ frequent and continuing contact" could 
jeopardize and potentially preclude a court order o f sole custody to that parent.

Initiating the planning process.

How do Civil Code Sections 4600 and 4600.5 initiate the joint custody planning process?

At the time of, ar prior to divorce hearing, each parent has the opportunity to submit, independently, 
a tentative outline o f his/her personal preferences for the administration o f joint custody issues.
A submission o f the tentative outline is similar to the present procedure o f submitting a Form 
1235.50, Financial Declaration, in advance o f hearing. The tentative joint custody plan outline is 
for use by private or public-agency counselors, intermediaries, or the court. Parents heed not 
compare their separate proposals in advance o f hearing unless they desire to do so on the expectation 
that mutual consultation in advance will facilitate the court's process.

To encourage consideration o f joint custody, this is a non-copyrighted procedure and basic plan available 
for reproduction and adaptation, in part or in whole.
Source: James A. Cook. 10606 Wilkins Avenue. Los Angeles. California 90024
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Independently subm itted jo in t  custody preference ou tlines, from  each parent, have the fo llow ing 
advantages:

•  Giving evidence to the cou rt o f  how cooperative each o f  the paients is like ly  to be in 
adm inistering a jo in t  custody plan.

•  Providing in fo rm a tio n , in advance and possib ly no t previously availab le, on how each 
parent envisions conducting co-parenting.

•  Relieving the cou rt o f  dictating decisions th z i cou'd be unacceptable to  one o r both parents.

•  Providing a clue tc preferences o f  each parent and a means o f  discerning which preferences 
coincide. C onsequently , preferences upon which there is agreement need not become 
issues o f  con ten tion .

•  W innow ing-out fo r  fu rth e r discussion the remaining jo in t  custody im p lem entation plan 
preferences on  which there is disagreement.

•  Providing a p r io r ity  ranking system to assist in the negotiation o f  those jo in t custody imple­
m entation preferences upon which there is disagreement.

Accommodating changes.

Child custody encompasses years during which children are maturing , needs and interests are chang­
ing, and the econom ic circumstance; and o the r responsibilities o f  parents may also be changing. 
T he re fo re , custody plans created by this statute are no t intended to be rigid, categorical o r w ithout 
evo lu tion . By avoiding item ization o f  specific prerequisites w ithin the statu te, C a lifo rn ia ’s child 
custody statute o f  1 9 7 9  avoids making adherence to , o r in te rp reta tion  o f ,  a custody plan an addi­
tional o r  substitute focus fo r  the parents’ animosities.

The purpose o f  custody p 'inn ing  w ithin the statute, on beha lf o f  the ch ild 's best interests, is to  
encourage negotia tion  in a spirit o f  cooperation and accom m odation and to m inim ize accusation 
o r the im position  o f  unnecessary restraints upon the op tions parents may envision fo r  conducting 
jo in t custody.

The statute facilita tes the resolving o f  jo in t custody issues by parents w ithout state-directed 
im positions in matters o f  personal preference.

C ustom arily , ch ild custody encompasses decisions regarding, but not lim ited to :

Medical care Education Relig ion Residence T rave l Support

■ w



Propose names o f  docto rs o r  clinics available o r intended to  use.

W ill you  perm it and encourage communication by the o th e r parent with d oc to rs and clinics?

Yes ____  N o______ Comment:

W ould you  be w illing to  grant either parent the ab ility  to make m ed:cal decisions in emergencies
when both parents are no t available?

v »s ____  N o __ Comment:

W ould you  p ro  'ide advance no tifica tion  to the o th e r parent about p roposed and fo rthcom ing 
medical care?

Yes ____  N o ____  Comment:

W ould you  o f fe r  to participate in medical care costs?

Yes ____ N o _____ Comment:

EDUC A T IO N

In considering response to the educational questions, it is no t necessarily essential that a child 
remain exclusive ly in a particu la r schoo l, especially i f  grade curricu la is un ifo rm  in an educational 
system .)

I f  education is now  in progress, do you  o f fe r  to assure continu ity o f  schooling?

Yes ____  N o _____ Comment:

W ould you  exchange in fo rm a tion  o f  educational deficiencies o r strengths?

Yes ____  N o ____  Comment:
« •

W ould you  make available the opportun ity  fo r  the o ther parent to  visit teachers'1

Yes ____  N o ____  Comment:

Indicate schoo ls (and loca tion s ) available fo r  present and next grade.

Name: Name:
Address: Address:
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(The fo llow ing  does no t pu rp o rt te im p ly that the court e ither favo rs o r d iscredits the response to 
questions on re lig ion . Instead, the questions are posed to aid parents in recognizing and 
accommodating each others p references.)

Are you  interested in and w illing to assume a religious education responsib ility?

Yes ____  N o   Com m ent:

Do you  have a ta lig ious preference fo r  each child?

Yes ____  N o   Comment:

D o you  have a lternate preferences? Item ize

T R A V E L  C IS T S

O ffe r  a so lu tion  to  the ch ild ’ s travel costs i f  one o r  the o the r parent moves from , o r is n o  longer 
resident i r  the orig inal home loca lity .

F o r instance, should the parent moving from  the county o f  orig inal residence be required to pay 
travel costs to  and from  the alternate parent’ s residence'’

Yes ____ N o    Comment.

Shou ld travel costs be apportioned based on income and ab ility to  pay?

Yes ____  N o    C rm m en t:

W ill you  assume travel costs o f  the child to fu lf i l l residence with the alternate parent'’

Yes ____  N o   Comment:

4



Initial inquiry to determine the assumption >'f child s< port costs. 

Alternatives:

Will you assume all child support costs?

Yes ___  No ___  Comment:

Will you assume all child support costs while the child is resident with you?

Yes ____ N o   Comment:

Will you participate in sharing of child support costs based on need and ability of each parent 
to pay?

Yes ____ N o   Comment:

If costs are shared or allocated, will you provide a monthly itemization o f actual support costs?

Yes ____ No ____ Comment:

Itemize anticipated child support costs by item on monthly or yearly basis:

5
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R ES ID EN C E  SC H E D U LE

(Ind ica tion  o f  where the child is resident, e ither on an alternating basis o r  consisten tly , and the 
sharing o f  significant calendar dates.)

Under the present statute it is no longer necessary to  use the term ‘v is ita tion ’ w ith its connota tions 
o f  superfic ia lity , brevity , condescension o r perm ission. A few parents m ay. o r  may no t. wish to 
designate a p rim ary and a secondary residence fo r  the child but this ranking is no t necessary fo r  
those parents establishing equality in jo in t custody.

Indicate preference and proposals fo r  sharing residence.

N ot a ll schedules need to indicate an exactly equal sharing o f  time, and you  are encouraged to 
propose time schedules that are practical, realistic , and suitable fo r  y o u r personal schedule as w e ll * 
as accommodating to the probab le schedule o f  the a lternate parent.

In exchanging and alb eating time available, consider not o n ly  alternate days, bu t alternate weeks, 
m onths, seasons o r  years as well as the sharing o r  trading o f  ho lidays.

In general, how  w ou ld y o u  p re fe r to apportion :

The schoo l year?

The vacation season?

Are the fo llo v  ing days im portan t in y o u r scheduling'1
(N o te : Many o f  these dates have not he re to fo re  been alternated in conventiona l cu stody/ 
visitation decrees with om issions occurring by intent o r  oversight. This list is intended to rectify 
an observation o f  non-custodial parents that many o f  these dates were om itted en tire ly  from  
fo rm e r visitation schedules.

Yes N o  Date P re ferred reso lu tion

C h ild ’s birthday 
Y ou r birthday 
Christmas 
Hannukah
Special religious dates 
W inter vacation 
New Y ea r’ s Eve & Day 
Washington's b irthday 
L in co ln ’s b irthday 
/a len tin e ’ s Day 
Sprtng (sch oo l) vacation 
Memorial Day 
Independence Day 
Labor Day 
Halloween
continued on page 7



Date Preferred resolution

continued from page 6

Thanksgiving Day 
Thanksgiving Holiday 
Motlier’s Day 
Father’s Day
Other relatives’ birthdays
School or icacher-convenient days off

Are there events, club meetings, obligations or opportunities you would like to accommodate 
on behalf of tire child? Itemize.

R E M A IN IN G  ISSUES

Are there issues or considerations of particular importance to you. which have not been previously 
itemized, that would be helpful to you and to the child if indicated in a joint custody plan?

Itemize, comment:

While not as critical to the underlying functioning of an implementation plan as the items 
previously indicated, the following are secondary issues that will help both parents toward imple* 
menting joint custody.

7
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Do you  agree o r  perm it that you rs is not the o n ly  acceptable and satisfactory way to raise 
ch ildren?

Com m ent:

Do you  recognize that the part-time absence o f  y o u r child , and jo in t custody, is not a denuncia­
tion o r  de rogato ry  re flec tion  o f  you r ab ility  to  parent?

C om m ent:

W ill you  substantiate w th you r child and w ith yo u r o the r contact*; that jo in t custody has 
established tw o equa lly  valid homes?

C om m ent:

D o you  agree n o t to  estrange y o u r child from  the o th e r parent?

C om m ent:

W ill you  respect the o th e r parent's right to  op in ions and a reasonable freedom  o f  action when 
with the ch ild?

Com m ent:

D o you  recognize that o th e r people have d iffe ring  ph ilosoph ies and that it is perm issible fo r  a 
child to experience and evaluate these ph ilosoph ies fo r  themselves?

C om m ent:

I f  b ro th e rs and sisters are also involved, how  would you  p re fer the re la tionsh ip , residence and 
o th e r activities be coord inated?

C om m ent:

How would you  approach situations that conventiona l fam ilies usually attend together, such as 
graduation , recita ls, ath letic performances, etc.

Com m ent:

W ill you  fac ilita te the child's contact w ith grandparents?

C om m ent:

8



Communications

Describe the level o f involvement you can tolerate with the other parent in joint custody 
implementation.

Comment:

Do you anticipate that your level of tolerance with the other parent will change, and under what 
possible circumstances?

Comment:

Is oral communication between parents satisfactory for you*'

Comment:

Will you require written confirmation of verbal agreements?

Comment:

Will you facilitate telephone calls or chats by the child with the other parent during those tunes 
when the child is resident with you?

Comment:



Each parent has a different quotient of parenting skills and varying degrees of interest and 
effectiveness in parenting skills. For realistic and efficient co-parenting both parents are well 
advised to recognize and admit these variations without rancor, ridicule or judgement. Insofar 
as parenting:

Which parenting task do you believe you do best?

Which tasks do * >u perform least well?

Which services and responsibilities would you most like to assume?

Which would you like least to do?

In making joint custody work, which service or consideration or task would you most like the 
other parent to do?

If baby sitting or equivalent service is needed, will you give the other parent the first opportunity 
to do so before selecting or engaging an individual other than the parent?

(Prior to enactment of Chapter 915 (AB 1480). Statutes of 1979, and for no discernible or 
equitable reason, one parent most often had to assume the expense and inconvenience of 
picking up and delivering the child so that the child had access to the other parent during 
“visitation." Since the new statute redresses the imbalance in such relationships, the following 
question is asked:)

Will you, or can you, pick up and deliver the child to the other parent as frequently as the same 
is done for you?

Financial (other than child support)

Do yon believe your joint custody rtuation calls for a budget and a mutual understanding about 
that budget'*

Comment:

Dr/ you have preferences or intentions about financial savings for the child?

Comment



Do you have opinions about the child's safety that you would like to guarantee or convey to 
tbe other parents?

Comment:

Do you have preferences and opinions about manners, deportment, and how the child behaves 
that you wish to convey?

Comm ;.it:

Do you have proposals or preferences regarding punishment?

Comment:

Will you honor the joint custody implementation plan even though a child’s remarks may be 
counter to the other parent's preferences?

Comment:

Will you concur that if the child is upset at circurr tances in one home that they can’t merely 
pick up and move to the other house without communication between the parents?

Comment:

Decisions ■

Will you agree that the parent having day to day jurisdiction can make decisions of the moment4 

Comment

Do you believe that substantial decisions of longer term consequence should be resolved by 
consensus4

Comment;



Dispute

Do you have fears or apprehensions about joint custody not working?

What are they:

Do yau believe that a plan should be subject to periodic review?

Comment:

WUI you permit input about the plan from the child, even if the child’s observations are critical 
of your preferences?

Comment:

Will you participate in property and custody settlements out-of-court?

* Comment:

Would you be amenable to mediation or arbitration in case of serious custody dispute? 

Comment:

12



/ Information and Records

Civil Code Section 4600.5 (g). Chapter 915, Statutes of 1979, prohibits a custodial parent from 
prohibiting access to records and information by a non-custodial parent.

So that each parent may anticipate which records and information regarding the child are likely 
to be desired by the other paunt. indicate which of the following are of interest to you.

Medical
Dental
School
Religious

Camps
Qubs
Cultural or extra-curricular activities 
Friends &  associates

Diet
Rest
Living &. sleeping accommodations
Clothing
Pets

Hobbies &. interests

Work
Income

Other

Not every question can or need be fully answered.

The intent of this exercise is not to imply that every consideration needs to be 
resolved before joint custody can be implemented.

Instead, the intent of these questions has been to focus your attention on 
the practical considerations of implementing joint custody and to do so 
without the antagonisms or apprehensions that frequently accompany 
divorce.

Finally, our intention has been to demonsu ite that since there is such a wide 
range of considerations (no single item need le  crucial) parents art encouraged 
to be flexible and accommodating in recognizing each other's preferences and 

needs.
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equity, o r  to  make a motion pursuant to Section *473 o f  the C ^ e  O f  C iv ilP r o c e d u r e I  ' ■ u<i -;t.? : r j \ X . « r , b Wrxuvcuu ic. V ; .  »
(g ) That the parties to the marriage retain the status o f  m arried pe rsons ’and 
cannot.rem arry .u n til fina l judgment dissolving the,m arriage.is. entered,^
(it )
Added

§ 4600 . [Custody-.orden Consideration o f  <child’s : wishes: O rd e r  o f  prefer-, 
en ce rP lead ing  and finding before-award o f  custody to person(s) o ther than 
parent, and exclusion o f  public'from  hearing] ; ^' ‘-r
(a ) The Legislature finds and dcc la re^Tnatjit. the..pub jic^pqlicy ’.ofc this 
state, to  assure m inor .children o f  frequent and continu ing Contact w ith 'both 
parents a fte r the parents have separated o r dissolved the ir marriage,•’ and -to  
encourage p a ren ts4 o  share the rights and responsibilities o f  child* rcaring -in 
o rd e r to effect this policy.’ “ ■*«>*• ^ ‘V ‘ ‘ I * * * "  
In  any proceeding where there is at issue the custody o f  a m inor ch ild , the 
cou rt'm ay , during'the pendency o f the proceeding o r  at'^ny time thereafter, 
make such o rder fo r  the custody o f  the child during' m inority as‘ may 'seem 
necessary o r  proper. I f  a child is o f  sufficient age and capacity, to reason so 
as to . fo rm  an intelligent preference.as to custody, the court^shaU, consider 
and give due weight to the wishes o f  the ch ild  ,‘ih 'm akingv an nw a rd 'o f 
custody^or * modification thereof. In determ in ing ‘.the person . ^ . “persons'4o 
whom custody should be awarded under paragraph (2 )  o rT 3 ). o f  subdivision
(b ), the court shall consider and give due weight to the nom inatioo .io f a 
guardian o f  the person o f  th r ch ild by a parent under A rtic le , 1. (commenc­
ing with Section 1500) o f  Chapter 1 o f  P a rt 2 o f  D iv ision : 4  o f  the P roba te  
Code. *!- ink .“ !•■*•.• i»<* .i ,».*■ .*-*-*i,,'•**•»'>*’ w . t - 7 ' i , i.:>* i-a^ nJ-
(b ) Custody should be awarded in the fo llow ing o rd e r prefefence‘Ja i5» rd ; • 
mg to the best interests o f  the ch ild : v . ‘  . A- ^
(1 )  T o  both-parents jo in t ly  pursuant to  Section 4 6 00 .5  o r  to  r i ih i r 'p a i r h r  
Jn making an "o rder fo r custody to either parent, the court- shall ’consider, 
among other factors, which parent is m ore like ly  to  a llow 'th e  ch ild  o r. k . l J   t  . . - .X_- - »«------- 1- . . -  -■  .«• ■ . . .  . »,children frequent'and continuing contact with the' noncustb ilia l parent, and 

n t as custodian because o f  that parent's sex . • . .sh a ll not prefer li parent as custodian because o f  that parent's sex.
T he court, ut its discretion, may require (he parents to subm it lo  tb e  cou rt a , 
p U n fo e  the implementation o f  the custody order. L sm’ r ,J  * ' '  '' " “ ' f t
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IC IV IL  CODE \

(2) I f  to neither.parent, to the person or persons in whose home the child 
has been living in a wholesome and stable environment. >f. >■ ... ; y t  <r.

(3) To  any other person o?. persons deemed.,by the court to be suitable and 
able to provide adequate and proper, care^and guidance for;.the child. ...: < r»

(c) Before the court makes any order, awarding custody to a* person or 
persons other, than a parent, without,the^consenLpf^the parents,,it shall 
make a finding that an.award of custody,to a parent would be detrimental

j t o ,  the;.ch ild a ad ,th e  award to a .nynjsaroa^,is required, to serve- the best

!

v
i.

1979 Amendment: ( I )  Substituted subda(a) and (b) for th* former Sru paragraph which rewd:,.  ̂I,v<it. 
•.“ I a  any proceedin| where (here is at. isaaM; lb* custody o f  a minor child, tbe c ow  may, during the 
, pendency o f the proceeding or al any time thereafter, mate such order for tbe custody of such child 
vVdunng his minority” is  may seem-‘necessary o r proper. I f  *>ctuld t^ V  suAcierit age and capacity to 

reason ̂ .  aa, to form  an intelligent preference -ai to cuatody! i the court-,shall consider and give due 
it ', weight .to his wrshes in making aa aa ra rd .o f^ cu s l^ y^y^a^ ifia lw n  .therepf^Custody sbould.be 
.^awarded ip tbe following order o f preferenor V -  .m n i i ' ! *  n>#ei-» n r s-.’ <fA.”i , "  ~

,£ (* )  To either parent according to the best in te rcu to f the "child? ̂ 4  *C,
fW fT tT ih *  person o r  persona.- tn'whose-heme' the xhtld'has"been' living In-n'wh&eaome'and stable
•j/y environment;-jv.•>T‘V7 i l  bjr/'.fvwh S e rb t lr  itSfjd r-̂ G fl f  'tt-rid 'affl'jV j
,“ (c^To-any other pery>o or, penonajdeemed by/Lbqcourt Jto.bq suitable and *b.’a 10 provide adequate and 
a proper care and guidance for tbe child.” ; and ( 2)  r designated tbe fanner second paragraph to be subd

v ih iV  •. to t b n l f u z  sri; p i n t  lac r.i sirdl vsri v  gmbus^nq (::r ::I So le—Suta ,1972 cb 1007 alaoprovidea: J J . Tbe amendments made by, this act shall not be construed to
• * * ! • * £ « • ? .........................' " ' ^ £ 1 a w  i a

02
nn  'H UV J.;' ft ' i i.U -3  311» IO ”JfW O I m r i T *  bUO - r y n r .Section 4 « 0  i» emended to add. th* last sentence to,sub muon fry and to make a few nonsubstantive

changer The addition o f the .Iasi lenlaico io  subdivision fe)”iM Ua clear that a nomination under the
l^nefw 'Prohntb Code provisions it to he ron.idered anid gtvrt due wrnghi. regardless o f the nature o f the
^daaledy jirt*ieedi»g> V^WiVriVr^ifVSrafcliC flOrS .IAIU ’t n  ,(*•)
>ankilfUW ltu l« ^ ^ lth W -f2 0 l«  S ^ '^  «::£< U i fa p A l Vi <K?n<q u.|» Ve Iir.tb:i.u.' 
.-Witian Procedure 2d pp JJfk 2JJR  V» i  jW i l V j v l r J t t l S B l i P . i i  *v)!tf 
•Within Summary (k b  ed) pp 4521, 4»«?. 45«0.4J*4 . 4592. 4J99. 4510, 4410, 4611 . 4641, 467J. 447J.

6  Am Jur'P roof o f Facts 2d 499, Change in Circumstances Justifying Modification o f Child Custody 
..•O rder, ( | f 7 - 2 J ,  far grnermll (H  24-46,* proof o f remarriage o f noncustodmn) ( | |  25-44. proof o f 
, r f eW"*P*e,e feoaiodipn).j..j|4t..^tx<,-.t^ ..'afl.'O'1 OI •'UOift’  v j i  i x : # MR ’ • 'J - U  ..t 
.Child suiiw ly litigation.. 22 Am lu r T jM s^M T^ .. (t - - 3 - , ^  -n  * t i l l ”)  i t /  i’ ..

, J h r  capandmg role o f ih< jvwgnile court in child custody disputes.,(1773) 4 ) CLR, 234,, ? y , ,,

;
I

ij}
•!
♦!
«|
i
i

ai f

A,

llitchtnst ar J  Price,' Triaf strategy In lesbian mother 'custody case: the usa of rsperl (|9 ?g -
9 Golden Gale I f  LR t ) l J I ' P f l U v l M i ’ A 1‘ - l i l iy  t, i3.i , ■I't'lfTV)!

t.C io todrrigbU  o f  unwed fatben, 4 Pao4c U  922. I f T J e l  f c o :
■ Revssw o f Select ed 1979 Cabfomta Legulatms ' l  Pacific ( J  471
ss
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Custody rights o f unwed fathers; prefer 
New trends ind requirements in adopt)- 
The evolution o f California'*'child c 

Southwestern U LR  I. ^  ’
Role o f child’* wishes in California 'cusi 
Modem'status o f maternal preference r  
Effect, in subsequent proceedings! o f pa 

in suppon or custody order made inc 
«b v.rq MS«cd I s v*|j :

. ylt”«. c)(^fildi<t^>fM(|riiq,-ntrst.*rl. Di• _  - r  tVMXdB.i KT'bl ”>4l in' * De facto paroits, such ss foster pare
be permitted td appear’’ as parties in jiii 
proceedings lo  assert and protect ,thetr 
eat in the companionshtpTcar^'cusVody 
agement o f the'child 'involved. The' jus 
in a dispositional Hearing :nv'It’ "undert 
cious'-appraisal'of a lf available evidence 
the ehild's best'interests!” including tn  
o f  I he* relative ‘ >nentj'rof'': altematii 
awards,-and fCJV.: !-Cod«;v  § 4600.' j-pro 
when an asraednof custody toVthe’ paren 
detrimental. ■ n e s f ini- order i o f - prefere 
"‘ihe person .o r .persona in', whose hom< 
has been-living in a wholesomcand stab 
ment.”  B^ O  . r lo  re ( I 9 7 4 > - l l i .O l 47 
Rptr 444,-J2J P2d.244c ewCW wdt.ns - 

Reversal >ofi 6 * juvenile-courf^order* 
two children aa-'dependent 'children o f 
and denying’ their mother legal' and ph 
tody waa • required, f1-where tho ■ court • 
finding that' an-award of-'custody vs- 
where the court made no finding that ai 
cuitody-to Ike mother would.be,” detn 
the children” ** required b y ;Civ.^Coc 
before an order m iy.be made awsrding 
a nonparent aa againsb a. parent, where t 
o f the court strongly suggested that it c 
question, o f custody solely on the. basis o 
interests" of. the 1 children,' without - a'p 
principle that an award 19 *  parent is th 
disposition, ant) .that, a » jh irsry m u lt  
showing that auch , custodyv youid 0b 
harmful to the.cbild,'and,where tg re; 
case as closely .balanced.. wiibiv«ach 
custody award presenting bods, advar 
disadiantagca. B. G .. In re llj>74) I I  C2 
O I  Rptr 444. 322 F2d 244. d l .V L i .v v  

Civ. Cod*,.(4400^  relating to cuato, 
drew and enacted a* a part o f .the I 
A d . governs custody • awards',so', juv* 
pmceed.nga The legislature's ipeciAc.,1 

staluta .hat it applies to "any proceed- 
there is at issue the cuatody o f a m i 
demon strata* th a l_ itnw*a enacted-to 
.objective o f providing a un-form rule foi 
Rraceadingt m which custody, qutsim- 
'l.tigsird n O ,  In re ( |9 7 4 ) I I  O d  47 
Rptr 444. 522 P2d ; j  , f

jt •"  enacting O f !  Cud*. 1,4400, which 
th* former requiresncnl fo r. awarding tl 
o f a child to a non parent as against a p 
•he parent be found “ uadi”  and tubal it

teCMCaua!



§4600.1 C IV IL  CODE*
, usuch filing, the court shall, except in exceptional circumstances, enter an j  

o rde r awarding temporary custody in accordance with the agreement qi£ -i 
understanding, o r  in accordance with any: stipu lation o f . the parties. In  th e .- i 
absence o f  an agreement, understanding, o r  stipu lation , the court may, if' V 
ju risd ic tion  is appropriate, enter an ex parte o rd e r; set a hearing date within 3  
2 0 'days and issue'an o rder to Show cause on. the responding party . . I f  the' & 
responding party .,does not^ appear, or-,rcspond.*;W ithin the time set,, the:

(C hap ter -2‘ {commencing with Section 11200 ) oif P a rt 3 -o fr D ivision 9 o f  the 
W e lfa re  and Institu tions^Code) ('fo r the ‘ maintenance - o f  the * child * shall' 
include an order pursuant'H  Section 4700 o r 4 7 0 2 'directing the. nohcusto^ 
d ia l parent to pay any am r ant'necessary 'for the,support o f  the child,*‘to  the. 
e x te n to f the noncustooial parent’s  ability to pay. ‘ ’ 'iv
" • •  i-'-v.'twj.v.i r-r.t i Tjn«ii «•;, t'.-ku.-v ► •''* •• ■ • . • . .•A4 ^ &S » .* f? cfcJ°?P..U.i --j,
Review of Selected 1979 frlifom ia Legislation.' ! I-Pacific I J  481.*’) t*>t* v ,*
it.u vif v> mta nbA>*nfi.<-'<Cilfcf./t-‘:to»-r i "In <- i X3t  ( .v»-t
w ; « l e x  •'•<*<»- J r i . ' : f l  Mr- -»• jViVv

§ 4600 .5 .’  [P resum ption regarding jo in t custody, and award the reo f:’ Reasons' 
fo r  denial: M od ifica tion  o r  term ination o f o rde r: Consultation with concilia­
tion cou rn  Access to child's records] > \v »vm* ./.m- v a  /.ir< rir* < *i , l  •cf • h ,
(a ) There shall be a presum ption ,‘ affecting the.burden o f-p ro o f, that jo in t 
custody is in the best'interests! o f  a m ino r-ch ild  where the parents have 
agreed, to an award o f  jo in t, custody o r  so agree in open court, at a hearing 
fo r  the purpose"of determ ining the custody o f  th e Jm inor child o r ch ild ren ’ o f  
th tro ^ m ag e . t-,r wt iV .x i v jiMSvvt f  xt*
I f  the court declines to-enter-an- o rder 'aw a rd ing 'jo in tcu stod y  pursuant to 
this-subdivision!-the Court shall state in Its  decision the .reasons fo r  denial of; 
an award o f  jo in t custody.’ ‘ ' "  ” ' . .  ‘ '
(b ) Upon the application o f  either parent, jo in t custody may be awarded in
the discretion o f  the court in other cases. F o r the purpose o f  assisting the 
cou rt in making a determ ination'- w hether an 'award o f  jo in t custody ’ is 
appropriate under this subdivision, the .court may direct, that an investiga­
tion be conducted pursuant to the provisions o f  Section 4602 . I f  theicourt 
declines t o (cnter an- o rde r awarding jo in t custody pursuant .to this subdivi­
sion, the. court shall state in its decision th e vreasons fo r  denial o f  an award , 
o f  jo in t custody.  ̂ - i f ,  , >• i *n • v-.jt . t iu  ,t.-' .-.r- -e  v.-im - t 'L i r .  ■>.'
(c ) For'*the~purposes* o f  this section,•• “ jo in t custody” -means a n -o rd e r  
awarding custody o f  the m inor ch ild o r children to both parents and 
providing that physical custody shall be shared by the parents in such a way 
a s -fo  assure the child o r -c h ild ren -o f frequent and continuing contact with
66 ; S IM M
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both parents; provided, T 
custody w ithout awarding
(d ) Any o rd e r fo r  jo in t c 
petition of,.one or. both, pa 
that the best interests o frtl 
o rder. The- cou rt sha ll sfc 
term ination lo a th e  jo in t ci 
tion o r  term ination order.
(e ) A ny  o rde r T o t , the; cus
entered - byvab 'couftrin^tf
ju risd ictional requirement: 
at any tim e.to an order o f. '  jl-'gVaiiqikiJW *4t-this section^uy.
( f )  In  countieisvh'aving a  c 
any - tim e ,'pu rsuan t1 to lc 
court." fo r j the ^ jjurpose. c 
im p lem entation ,.o f the. ,cu 
has arisen) in-the implemet
(g ) ‘ N otw ithstanding any 
in form ation . p6rtdimng.-..tt 
medical, dental,,And,scho« 
such, parenti isinot-.thechil 
Added Stau 1979 ch'91J f t 1? *

.r- —  , .u. . ..

' So le  —  Another venion "of this aeci
prevails,‘See'Ooy’C 'JV tO i.
Review o f Selected 1979 California 

•j -/ Urns'*.-j<wir wflv) .5 • t 
In proceedinp 1 on-an order to al 

by a-forme*-wife'lo-modify.:* joint
m ol 1. under: whiebvth* « parties*.; 01 
with the.father.and.the mince prt 
mother,. the rU u l,, court i prejud -cu 
diacration by-m*Viiig lU  jiUing .«* 
cuatody of both childrtwiio the f->n 
baaia-, o l i  preeaating ,buw, agait at 
rather.than *oq,,the evidence ,addu 
trial, court. harbored ,*pd eahibited 
prejudice against jho. putting cour 

VtpV  .gnUca--
1  .tX ftn ifl it 'ie e l ,yt>

§ 4600 .6 . (T r ia l]
(a ) In ; any. case in which 
so le contested issue.' the c 
except * matters? to  whic l 
assigning'a tria l date and
(b ) ( In  any case in.which 
the issues is o f  the custo 
custody; sh a ll, o rde r a t 
preference over o ther civi 
may be i îveiii by law , fo r
Added Stau 1910 eh M l 11 .

KCMCoeal
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lonal circumstances, enter an^ j 
lance with the' .agreement o r„.2  
>ulation o f: the parties. In  the/£  
u ipu lation , the cou rt may, if* .V 
dcr, set a hearing date within g 
the responding pa rty .',If the, *' 

nd; - within the ; time set, thei i
y; pending the term ination o f

■. ■ ., >■. ■ ■ •i, ,̂1, ,• >!r>.*i ■ ta/y
: • i  V ' ft titirfsr :ii?.l* v - tn:=vJtv/T-»

;..<i>st —t rari.b.-!--* • *a>rji'
Mviiig assistance: O rde r for• ••*•- . I* «' wtelW b 10 3̂
n.-: 'o.p: T ’v r u  wtJ .insc.Mk stU
s ie c e iv in g .o r  in 'the opinion^ '* 
tant to the B u rton -M ille r'A c t. ’ 
>f P a rt 3 o f  D iv ision 9 o f  the 
ntenance o f  the ch ild ' shall* 
4702  'd irecting th e . noncusto- 
e.support, o f  the ch lld ,'.to the 
y. ‘ * * 4 .t
: - ji . *»: .. — .<1
r »?cn», .vm  . a ,(*-•*•. r  V.

MX < , V r i 
*‘,V f  iff- •t.al.-'V'flr- .btf'.t*
and award th e re o ff R easons ,

"  Consu ltation with concilia-
• •  4 xJi{ • \  . v - 'i W *•
:  burden o f  p roo f, that jo in t 
tild where the parents have 
e in open court at a hearing 
ie m inor ch ild  o r  ch ild ren ’ o f.• •• •« m «C. • 6* « . M • • i i«. «» >,b •

:•*} m r*?.fc-MM>5$VW t' otui'.
I tg- jo in t' custody pursuant to ’ 

.ion the reasons fo r  denial o f•5l V All. ..ft .l- jl- .J i 7»W'.
I •-. j  M * . -

custody may be awarded in 
the purpose o f  assisting the 

I award " o f  joint* custody* is- 
lay. direct th a t.an  invrstiga-. 
f  Section 4602 . I f  th c icou rt, 
dy pursuant to this subdivi-. 
isons fo r : denia l u f  an award

it ji -d { i :n  1^41’ . tab :
custody" means an o rd e r 

Idren to both parents and 
jy  the pat ents in such a way - 
md continuing contact with

both parents; provided, however, that such order may, award joint ;legal 
custody without awarding joint physical custody. . ,. ' , _
(d) Any order for joint custody may be modified or- terminated-upon, the-* 
petition of one or both,parents or on the court's, own motion.if it is shown 
that the best interests of the child require.modification or termination of the 
order. The court shall state in its decision the reasons for modification o p  
termination of the joint custody order if either parent opposes the modifica^ 
tion or termination order/ ’!*' ■ ■ Tii-t S!*tv Vm * »*• ■*a» •••

(e) Any order-forrtheicustody-of the minor, child tor-children. of a marriage, 
entered by a-court -in ;this'state'op any other state 'may, ! subjecrto' the; 
jurisdictional reiquirements'setTorth'm Sections'5152 and’,5 IfiSl̂ bchnodified' 
at any time to an order of joint custody in accordance.with.the provisions ,otn
this sectiOfL/^.S,^ y
(0 In counties having-a conciliati*'. court, .\he’cburt*bf the parties. !may? ati 
any time, pursuant;to":local:’rule» of court,i consult *yvith>the- conciliation-: 
court for!'the ̂ purpose* of: assisting ̂ the--panies > to formulate * a- plan- -for* 
implementation, ot thc'.custody border or’to resolve any'; controversy which 
has ansen in the implementation of a plan for,custody, M , r ^ i . ' c i u l . w  
(g) Notwithstanding iwy;other,‘prbvisidn«'of»law, Access to records and-: * 
informationpertaining.'-.to ,a» .minor., child, /including"but 'hot limited!' to£ 
medical,’ dental. ahd.schiMl. fe^rds, shall.not be denied to a parent because. 
such parent is. not .the child's-custodial parenu » V j «. A. »* »u*j -o ... aii -j.
Addcvl St»u 1979 ch 919 f  ^  « »  ofriyI. » * »  ^  ?  >Mo V> ^  .. ..-1,1 - f ; r.! - in ■.inr-i*. - .v..:i *.ruj:r. laa
M»w— Another'venionof (hit Ktiion *u nlJoJ by Suuil979 ch 204. .Tbc.vcnion maced by ch 915/
prev«U.S«'GovC}960i.'-’J ;  ...   j  » MkH-Ri^iU
Review of Selected 1979 CilifomU LegiiUiion. 11 Pacific LI 471, y.w »ir r>: ft" <vn«i xfT’ " *v ' •' -*'r 'J -3-•*rje»v»* • ( . s, , . ...
tn proceedinp on an order to thow cauve fded i 1 lody ecreement and the poidbilily t'ul the chil-t| 

by • ormet wife lo modify i joint 'cuatody »gree<- dren might properly rnide’in diffcren home* the , 
meni- under which-, the - panic*' minor I boy-lived.' former husband wu entitled to.an ordet'bwvcd on, 
with the,father.ond.lh* nunor girt.lived.wit*, the - the mil court’* review.of *U lh«.cvtlence before- 
mother, the-inal, court prefudKuUy'abtued.iU- tl. a* well u on ih*wercue «if.*a iff part ud legal, 
ditcrelion by-makmg it* ruling-awarding phyiical. due ret ion. Moreover, agreemenu. by the former-! 
cutlody of both children.io Ihe former wife an Ihe . huiband and hi* countel th*l tplil > uttody wa*r 
ban* of, prettiaung bia* againu tplil cuUody-i improper, which agreemenu were tl* mult/yf 
rather.,lhaa on the cvideoce adduced, ̂wher* the, judicial.armiwiuing, did "not neutiolu- the pieju-̂, 
trial.court harb-wtd.and tahibiled an,unth*kjbleu dictai eifrct of the mat court t biaa. S hwojtr,,lofj 
prejudice agauiil the partiea*, court;approved cu*-,. ra(l9S0) UM CAW 97. 161 Ca|,Kptr 4 >S. „ > 4)la. 

jO  t>n'. ;a? » yVA'f ao.n-W-i*, ► fe* JV* t.f 'Ul vi nt .«, ..-1/ runt*
*- T  ,:t* tjijft w> ic i m  ucas sol (uMii jvrjif.a io

§ 4600 .6 . (Trial]
(a) In any case in which a ontestcd issue of custody of a minor child is the 
sole contested issue, the case shall be given preferimce .over ̂otl^er'av^ cases.̂  
except matters to which special precedence may he given**by”law.rfor. r . , k . . ! ' ,wl' L ^  /,^.L Ab.iassigning a tn a rd a te  and shall be given an early hearing „  ,. • . .  • . . . .  •-. .  .» * .« • • . .  n r  wn i s .1 * .”♦ -*71 U ’A -v , '’ i r t n T . I
(b). In any case in which there,is more than one contested issue and one of t 
the issues is of the custody of a minor child, the court,,asaodhe iuue’of; 
custody,; shall order a separate trial. The. separate .trial shall be given, 
preference over other civil cases! except matters to which special precedence* 
may be given by law. for assig... , a trial date. 1 °

Addal Sun 1910 ch M) |  I . r . _

|*o>*&u>|

a*-- : *
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:>ns contained in the Judicial Council 
1 of Order to Show Cause, and by**•  ................    y.

> • ■' e*. (Signature)
*t* \ t , . »i«V

Award— Due to Change in Circiim* !
or Minor Children ........

.. . ; ' "  ’stl
he circumstances of the children have
19_a_ .o .a ; 19_*_ respon-

r children in that * [specify
nitary and harzardous conditions o r  I
O u .  iu o im u

t*29V»wt| ,o nr/hn' »o:i.'f:ftir50 4!«

-*jJl vlu ♦ /1.:U>i * t.l
rd of Tempora. 7  Custody^to, Parrot
,Vr«S . " IS  n  'tr. M  t nid»i‘V
;  X T .  s i z j i  * » j 1$ % l>3 Sf
vis made aa required by law on-the 
portion of the parties* interlocutory 
— i 'l9 j i A t 'X 7 iS ^ ± i - t a d  made { 
rendered by this court on tfiJ

— 1- [name o f  minor childJ by 
uey for petitioner and «« i
tenu of counsel, tbe court tlnds tbtt 
'der and Declaration in Support-of
rary custody ofl_!u [name o f
• correct, and that it wouldibe initbe 
nporary custodial rights ̂ during the
ori >k t»rft3*y>t - .*11 qj L-vun »vsn*»i

i une of. minor child) be «wanted to 
i; following, temporary custodial

'.0 • lnVmiJIet; Krit4*!. Wincrr
•«i I..ill •• f i t »SMI-’ u. vr  iu>j!*v;tn 
stivfl t i  i . . . [Signature)
.• r*.v.f%<tf tan!t t»M sinit wit ia-iI- 

Id and party In possession'Ofv r? vi i .* i r / r .r
custody o f  a ch ild  hds been 
r' where “a . temporary o rde r 
entered, in ,a c co rd an ce ijw th  
in possession o f  the ch ild are 
itch party may. not appear m 
• personally w ith, the .ch ild  
shall .take a ll actions neces- 

proctire compliance with .the 
d judication o f  custody. «;;> ,  
been entered by a .  ou it o f  
r  detained by anothei person 
rney shall take a ll notions 
decree and Ihe ch ile and lo  

; r  o ther o rd e r o f  the c o u rt .'1'
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(c ) In  perform ing the,functions described in subdivisions (a ) and (b ), the 
d istrict attorney shall act on beha lf o f  the court and shall not;represent any 
party to the custody proceedings.,
Added Stau 1976 ch 1399 § I-;,,.. L /i

V ii- j i jt f ; :  
tV lih jr..

'A.

(a ) When .the district- a tto rrey  incurs expenses pursuant to Section 4604 ,
, 7 , ,. r , ■ t\>, IVf i! . ,  . *>. t f  r  . -  . . .  , r  •including expenses incurred in a sister state, payment.of. suchrcxpenscs may. 
be advanced by the. county subject to reimbursement by the state, and sha ll

(b ) The.-court^m  Lwhich; the .'custody./proqeeding J s ,  pending j'.or .which hay 
continuing ju risd ic tion . shall,', i f  ,appropriate,.."allocatd. liab ility .fo r,-the reim -,
. »■*«• > L*. I • • !• #' '■* • * ' - * * •< 1 wt ,v . I.*, , • L •••■ > »• ••/III ,# • l Ibursement o f,actual,expenses incurred by the district a t to r r - y .t o  either, o r, 
both < .^ u ties io .the, proceedings a n d s u c h  allocation^ sh consututeyn , 
ju d gm ra it 'fo : thc.’ s ia tc .fo r .th e .funds adyanoqd pursuant to^th is,section’.,The.

62 Opt/Attj) Gen"369 (CC |4605 aulhoriua tula rnmburwnirm f<H, fipvnvn .incurrid  by ,a diUrict 
attoenry In rcumin* c inad iin  countcl to* compel aa indimlual to comply with a California ruUody" 
o i 'qr;'whcf«’ih ( iMhimlwd'hat'bwn cb*r*id in California W h  the o ffnue'o f eooccilm* a child in ' 
vio -bon" o f B'cuitodykJeem fTrn " 'rn i lf' 1 7 1  ' i j ln r l  nrfflTf criminal eitraditxA of-the individual 
appi «n Cl 4JW3y0C.7V.ud *
•rxta• o i i r r jo  a j' j io  irrH luireA uitrH& tti r a : ;a q  a t7. ;w ? «  o l  to ia l- .sJ - tw itoa 

• .'fn-nrffA-noiJ r tk v v fin ' lo tr ’b v r  v l i  ■•ajf/t salt 'T? "trica :* vs»  O I-Tohq
§ • W . \ lA ? V J n.t® en., -o f .«?unse,..!o chUd] B -r jr ft  bm ttn n ir jv ;
In  any ,'rocetdfng. under th is-part w here-there :is-in-issuevtbe.custody o f  a> 
m inor ch iid ,'the.court m ay , i f  it finds it w ould be indhe bcstiinterests o f  t h o  
m inor: ch ild ;rappoint pnvate-counsel to  rcp rc sm L the .in te re s ts !o f,the m ino r: 
child .^When-the.court appointsrcounsel to represent the m in o r , ’counsel shall* 
cceive a re asonab le .sum -fo r compensation, and expenses^, the.-amount o f ; 

which shall be determ ined , by. the court. Such Amount, sh a ll.b e  pa id  byi thc 
parents in such proportions as the court deems just.
Addarf Van 1976 eh sis 11.  ̂ *Livi.qcj•»*- d u b  sot Tsfr.OJ .COT* ?
Appomimcnl if U|*l tountri fo* waid. pcojHMnt .ward. conwrviiM, oc , rafwud mnwnxuc rrtA 'C)

H  if»yu7u* vnv {tr, • :  <t'.aritft| ft*,'*I 'u  ” »r.hv i a t i o  -/cm n u ra  a ftl
•, i«suph7'9fti lA  .bl . i > - i  h i  m iv f» u l.9  t ~u 'sv.jl.i ••init.m .r.f-oqtrs J i l l 

6 4607 I M ediation! r a tM o k U t  tp t*t . 9  «v.i}-?vr7qq-7>dli*»
(a )  W here it appears on the face o f  the petition o r other application fo r an t 
o rd e r o r modi (k a lia n  o f  an, o rder fo r the custody o r v is ita tion ,o f a ch ild 
ch ildren that either .‘o r both such issues are contested as provided in Section . 
4600,*46b0.1 o f  .4601,* the matter shall be set fo r  mediation o f. the contested . 
issues p rio r to o r concurrent with the setting o f  the m atter Jb r-hearing . T he 
purpose o f . such.m ediation proceeding shall be to reduce, acrim ony which , 
may exist between the .parties and to develop an igreement assuring the . 
c h ili .o r .c h i ld re n 's  close and continuing contact with both parents a fte r the, 

» cm (m i  7 9 ;

'
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marriage is dissolved. The'm ed iator shall use his o r  he r1 best efforts to effect - 
a settlement o f  the custody 'o r visitation d ispute .-v '
(b ) Each superior court sha ll make available a mediator. Such mediator may 1 
be a member o f  the professional staff o f  a fam ily conciliation court, C 
probation department, o r  mental health services* agency ,'o r may be any \ 
other person o r  agency designated by • the court. Tn o rde r to provide i  
mediation ’ services, the court shall notJbie .’required.-to.-,institute a fam ily i 
conciliation court. The mediator shall meet, the minimum qualifications jj 
r& u ired  o f  r  counselor o f  concilb tioh1 as provided Tti Section 1745 o f  the i  Code o f  C iv il P rocedure ■* <n ...n ,/ . j  .. j  • :
(c ).M ed ia tion  proceedings sha ll be held in .p rivate and .sha ll be confidential, 
and a ircom raun ic ' Mohi, verbal oir/written, from  the parties to the mediator, 
made in a proceeding pursuant to this section shall be deemed to be official' 
in form ation Within' the m ean iha 'o f Section 1040 o f  the Evidence Code-*- x d

M IWStM IWM  v»  V W IH I9V I M  V /  IMS. 1 I U  UM i i p j j !  W i t  V I .
necessary.:The-m ed iator'sha ll have therduty to assess the needs and interests' 
o f  the ch ild  v6r',£ h ild ftn 'invo lved  in <he~ controversy"and sha ll1 bc'pntitled: to
interview the C4iild o r ch ildren when'fthe’ media'toi1 'deems'such'it.tcrview ' 
appropriate o r necessary. .
(e ) The mediator may, consistent ‘w ith ‘ lo c a l ’ court rules,' render aYr-nim-! 
mendation to the c o u rt 'a s ,; to th e .'c ia tb d y /o r'y is iu tio n  o f .t h e  ?ch«a o f  
ch ild ren . Jhe^m ed ia to r m ay ,'in  case* .where; the. parties/ have ,not reached 
agreement as a result o f  the mediation proceeding, je c om ra e n d to jh a -e o u rt 
that an investigation be conducted pursuant to Section-4602 , C r th a t  o ther 
action be taken to assist the parties to e ffect‘a resolution o f  the controversy 
p rio r to any hearing on the issues. The m ediator may, in appropriate cases, 
recommend that mutual'restrain ing' A iders‘ be-issued.' pending ‘ determ ination 
o f  the controversy-• 4o  protect'the:w ell-being o f'th e  children involved in the 
controversy^ A ny agreement reached by the parties as a (resu lt o f  .mediation 
sha ll be reported -to the cou rt .and; to  counse l fo r  the -parties-by the mediator 
on  the day ;tc t.fo rtncd ia tionx iSQny-tim e:therea fte r designated by the c o u r t . !  
( 0  The provisions o f  this section’ shall' become operative oni'January T . 1981,*
AdJ.0 SIM* IM O’c k 'ir i  i  IS K IM  M uck t V i m  tq v n u .. Jaiuaiy V  IW r .b tT 'X f h jg t r tb u 'w

nvi /irrsfb r»uoi stit >c anoitioqov] ’ i'Jtie r;: alnyrtq 
§ 4700 . [O rd e r fo r  child support] /  1
(a ) In  any proceeding where there 'is at i'sue the support o f  a m inor child, 
the court may order.e ither o r  both parents to pay any amount necessary' fo r 
the support, maintenance, and education o f  the child. A t the request o f  
either party , the cou rt sha ll make appropriate findings with respect to. the

m inor child js based.

support payment p r io r t o  the payment d f any debts owing to creditors. Any 
o rd e r fo r ch ild  support* may be modified o r  revoked as/the court m ay deem 
necessary, except As tb any amount that may have*accrued'prior to  the dAte 
o f  the filing o f  the-nqtice o f  motion o f  o rd e r  to -sh ow  cause'to m odify o f '  
revoke. T he 'o rd e r o f  modification Or revocation may be made retroactive to ' 
74r

B H B R p m c t f
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the date o f  the filing o f  the r 
m odify o r  revoke, o r  to any da 
tion o r revocation may include 
the prevailing party.
(b ) When a cou rt orders a pen  
a ch ild  during the ch ild ’s .m ino 
emancipated, the liab ility  o f  tl 
upon the' happen ing /o f th e /c i 
person having. physicaL'.custotf. 
made, .fails*-to notify? the pcrr 
attorney o f  record o f  the p» « o  
the contingency, W d rcontiuucs 
refund any .and. a ll. m oneys ,re  
the contingency,-except that .tl 
and a ll support payments whii 
orig inal'1 o r d e r 'fo r.'sup i^ it,' o r 
whom payments- are^to. bc mo 
payments, o r  his o r  hcr att 
contingency. -Vv) s*s *»«*-»»
(c )
bankruptcy, the .court m ay . m: 
nance and education .o f the chi
Ammded by St»li I«72 ch 111147; Slat*. m . K<w.<a. v? rc-iTDV »'*-
1*72 A m tM anC Added : I.c ihiid and U 

l*M  Ao m 's i s K  I) Subaatut ■*! “ihc'\ f 
,'iJu if t!.« vecoiMl (CBlcaeq ,«Ad.(W.w 

pcnena owing. tuck. amount*', in .Um . I 

pmon .ordered1 ift'jM /ySopportt'ljr 

trnwnca, (S I wb*b (utin |'.ih e . penon 

tubuilubitg .‘ lb# o*«rp*ym«itt UialTU 

tcntenccaad (4) addins “or h rr" after

M a r Stau"197: ch I I I I ' al*o :pro»ida. *• *%n.ia: f V/IO
Family law  Rulr*. CRCAuin* 1201 rt u 
Within Summary ,{Sth at) pp,41)1..461' 

U w i M i M U t r  

Cat ia r ld  Faoulf Law itfSO ), 110. SIS, 

Cal rin n i IT I f  '« r w  

t An*'Far I W o f  Fart* 2d I. O u«»« ir 

| |  I  d  a q  (FnriFt ihai cftnaMMantrt 
lo jotiiff modiOcalioirof o o itf) ! * '*  

Right* ami oMig*l.o«»»'of'cMJ a^pfwrt! ( 

Aeon burnt a t U ut marrt*** a* n m w j  

agrcrmrnt. 4J ^ IR Id jO JJ , .'.,7 . 
Right lu owht on accrual wtppot \  pa)it 

ripmdtficra* 47 A lR Jd  1011 .^  „
K<tin*f*ctr«f iacrraw ta'allowanco fa t ai 
fnwwioo M dacm that on* party (

AlRJd S ., i> *»* -, C* i if.
mad* fct hratSl of dMM. 21 A LR  JJ I 
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ih rth C on tro l § 5. C rim ina l Law  §§ 60, 216, 
1700. 2352. 2 )5 3 , 2357. 2353. 2360. 2 )65 . 
1366 2363. 2 )7 7 . 2379. 3169 ; W itkin Crimes 
pp 519. 520. 522. 523. 525. 991; C rim ina l 
procedure p  46; Sum m ary (S th ed) p  3557.

j  275. [Soliciting and taking drug or 
submitting to an attempt to procure miscar­
riage: Exceptions: Punishment.] Every
w0ma.. who solicits of any person any medi­
cine, drug, or substance whatever, and takes 
the same, or who submits to any operation, 
or to the use of any means whatever, with 
intent thereby to procure a miscarriage, ex­
cept as provided in the Therapeutic Abor­
tion Act, Chapter II  (commencing with 
Section 2S950) of Division 20 of the Health 
and Safety Code, is punishable by imprison­
ment in the sute prison. (1872; 1967 ch 327 
§4; 1976 ch 1139 §168, operative July 1, 

‘  ‘  ‘  '  * L aw  (1977.] Cm!  J u r  3d  C rim ina l 
2352. 2353 . 2357 . 2365. 3169.

$§ 60 . 216.

§ 276. [Soliciting woman to submit to 
operation, etc., to procure miscarriage: Ex* 
ccptions: Punishment: Proof necessary.] E v ­
ery person who solicits any woniun to sub­
mit to any operation, or to the use of any 
means whatever, to procure a miscarriage, 
except as provided in the Therapeutic*Abor- 
tion Act. Chapter 11 (commencing with 
Section 239j0) of Division 20 of the He«. n 
and Safety Code, is punishable by imprison­
ment in the county jail not longer than one 
year or in the state prison, or by fine of not 
more than five thousand dollars (53,000). 
Such ofTense must be proved by the testi­
mony of two witnesses, or of one witness 
and corroborating circumstances. [1937 ch 
270 §1; 1967 ch 327 §5; 1976 ch 1139 
§ 169, operative July I, 1977.] 21 C a l J u r  3 d  
C rim ina l Law  § § 2 )5 2 . 2 )5 3 . 2365 , 2387 ; 
Witkin Crimes pp  78, 79. 520 . 525, 526.

CH AP TER  4 

Child Abduction
[T h t kMUiHl o f CS.JMM «. conw tm t o f  | |  IH - J K X  »«« (m«nO<d to r a d  *» »tw*« by i u u  1*76 ch O f f

1*1
§ 278. Definition and penalty: Return of child. /
§ 278.3. Detention or concealment of child in violation of custody decree.
$ 280. Wilfully causing or permitting removal or concealment of child pursuant to adoption 

proceeding.

§ 278. [Definition and penalty; Return of 
child.] (a) Every person, not having a .tght 
o f  custody, who maliciously takes, entices 
away, detains or conceals any minor child 
with intent to deuin or conceal such c'nld 
from a parent, or guardian, or other person 
having the lawful charge of such child shall 
be punished by imprisonment in the stale 
prison for two. three or four years, a fine of 
not more than ten thousand dollars (SI0,- 
000), or both, or imprisonment in a county 
jail for a period of not more than one year, a 
fine of not more than one thousand dollars 
(Sl.000), or both.

(b) A  child who has been detained or 
concealed in violation of tubdivision(a) shall 
be returned to the penon having lawful 
charge of the child. Any expenses incurred 
m returning the child shall be reimbursed as 
provided in Section 4603 of the Civil Code. 
Swh coats ahall be assessed against any 
defendant convicted of a violation of this 
section. (1976 ch 1399 10, 10.3, operative
July I. 1977.)

f  178J .  (Detention or concealment of 
child in violation o f custody decree.] (a)

Every person who in violation of a custody 
decree lakes, retains after the expiration of a 
visitation period, ->r conceals the child from 
nis legal custod ., and every person who 
has custody of a cuild pursuant to an order, 
judgment or decree of any court which 
grants another person rights to custody or 
visitation of such child, and who detains or 
conceals such child with the intent to de­
prive the other person of such right to 
custody or visitation shall be punished by 
imprisonment in the state prison for a period 
of not more than one year and one day or 
by imprisonment in a county jail for a 
period of not more than one year, a fine of 
not more than one thousand dollars (SI,- 
000), or both.

(b) A  child who has been detained or 
concealed in violation of subdivision (a) shall 
be returned to the person havi tg lawful 
charge of Ihe child Any expense: incurred 
in returning the child shall be reimbursed as

Srovided in Section 4603 of the Jivil Code, 
uch costs shall be asse«scd against any 

defendant convicted of a violation of 'his 
section (1976 ch 1399 $ II )
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House Bill 2S38
Sponsored by Representative R IC H A RD S

SUMMARY
.*

The foOowing summary it not prepared by the sponsors of the measure and is not * pan of the 
body thereof subject to consideration by the Legislative Assembly. It is an editor's brief 
statement of the essential features of (he measure as introduced.

Creates a disputable presumption, that joint custody is in the best interests and welfare o f  the 
child.

f  •

NOTTj Matter «  MM 'see m an amended itcuon t» « r» . matter [ .m e  W  Xw rls.'M l l  eustuig law to be omittod; 
I aew i k ^ m  bepn •M il M C T tO >



1 A B IL L  FOR  AN ACT•
2 Relating to domestic relations: amending ORS 107.137.
3 a* It Enacted by the People oI the Sute oI Oregon:
4 Section 1. ORS 107.137 is amended to read:
3 107.137. (1 ) In determining custody o f a minor child pursuant to ORS 107.105 o r 107.135, the
6 court shall give primary consideration to the best interests and welfare o f the child. In determining
7 the best interests and welfare o f the child, the court may consider the following relevant factors:
s (a) The emotional ties between the child and other fam ily members:
9 (b) The interest o f  the parties in and attitude toward the child; and
10 (e l The desirability o f continuing an existing relationship.
11 ( 3  The best interests and welfare o f the child in a custody matter shall not be determined by
12 isolating any cr.e o f the relevant factors referred to in subsecuoa ( I )  o f this section, or an> other 
12 reievar' factor, and relying oo  it to the exclusion o f other factors.
14 (3 ) No preference us custody shall be given to the mother over the fa u e r fo r the sole reason that
is she is the mother.
!• (4) I t la a d isp u tab le  p rw um ptlon  that Joint custody is in the best m icro n s  and  welfare of tho child .

>7 \ (4 \  (5) Io  determining custody o f a minor chdd pursuant to ORS 107.105 o r 107.135. tha court
ts shad consider the conduct, mental status, income, social environment or life style o f cither party
19 only if it is shown that any o f these factors are causing o r may cause emotional or physical damage
to to the child.

HB 2538 p)
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visitation rights of the parent or parents not 
having custody of such children.

(c) For the restraint of a party from in any 
manner molesting or interfering with the 
other or the minor children.
’ (d) That if minor children reside in the
family home and the court considers it neces­
sary for their best interest to do so, the court 
may require either party to move out of the 
home for such period of time and under such 
conditions as the court may determine, wheth­
er the home is rented, owned or being pur­
chased by one party or both parties?'*'
lu. (e) Restraining and enjoining either party 

or both from encumbering or disposing of airy 
of their property, real or.personal, except as 
ordered by the court*; v  sj.\ • . V ,i:; »̂  %Vj ;•

- '(f) For the temporary use, possession and 
control of the real or personal property of the 
parties or either of them and the payment of 
Instalment liens and encumbrances thereon.

(g) That even if no minor il.il.lren n îde 
in the family home, the court may require one 
party to move out of the home for such period 
of time and under such conditions as the oourt 
determines, whether the home,’is rented, 
owned or being purchased by one party or both 
parties if that party assaults or threatens to 
assault the other. , Û A>; M If
- -(2) In case d»'ault is made in the payment 
of any moneys i aing due under the terms of 
an order-pending suit, any such delinquent 
amount shall be entered and.docketed as a 
judgment, and execution may issue thereon to 
enforce payment thereof in tho same manner 
and with like effect aa upon a final decree. 
The remedy p.ovided in this subsection ahall 
be deemed cumulative and not exclusive. -. I1 t M % > e • 'lb • •  A f  , •
•ct.(3) The court shall not require an under­

taking in case of the issuance of an order 
under paragraph (c), (d), (e), (f) or (g) of sub­
section (l) of this section. 7«,t#

(4) In arsuit for annulrr \ or dissolution 
of marriage or tor atparauon. wherein the 
parties are ropetitiooers or the respondent is 
found by the court to be in default, the court 
may, when the cause is otherwise ready for 
hewing on the merits, if support or custody of 
minor children ia not involved, in lieu of auch 
hearing, 'enter a decree of annulment or 
dissolution or for separation baaed upon an 
affidavit-of the petitiorer, setting forth a 
prima fade cam, and revering auch additional 
matters aa tho court may require. •>'
( t e n »aao n r .  iv n  < sw  »7. te n  «.*» 11. t v n »M7

’ ’ • "  ^  "  4il*

• 107 .100 (Amended by 1053 e.553 12; 1953 c 6 3 i  12;
1961 c&40 f l ;  19o3 c .476 11; 1965 c 6 0 3  16; 1969 c.196 
153; 1969 c 5 9 t  1283; repea l* ! by 1971 c .2 8 0 128)?..! ’  i ■ < • . '

.,107.105 Provisions of decree. (1) 
Whenever the court grants a decree of annul­
ment or dissolution of marriage or of separa­
tion. it has power further to decree as follows:

: (a) For the future care and custody of the 
minor children of the marriage bygone party *  
or jointly and for the visitation; rights of the 
parent or parents not having custody of such 
children as it may deem just and proper^

(b) For^the'rocovery*from the party'not 
allowed the care and custody of such children,’ 
or from either party or both parties iL joint 
custody is decreed, such amount of money, in 
gross or in instalments* or both, as ; may be 
just and proper for such party, either party of 
both parties to contribute toward .the. support 
and welfare of such children.'-The court-may 
at any time require-an accounting from .the 
custodian of the children with reference to the 
use of the money awarded

/ v we i m - • * #*3 (c) For the support of a party, in grom or 
in instalments, or both, such amount of money 
for .niriLperiod of time as' it  may bejust'and 
equitable for the other /party to contribute: 
The court may approve,, ratify, nnd decree 
Voluntary, property wttlcmer*.; ’ ngreemepln 
providing contribution to the support.of./*, 
party.. If. requ«. d by either party, the,court, 
shall .make and set . forth->in Jt* decree .the 
findings of fact upon which.,its award.ipr. 
denial of support was based. In making such 
support order, .the court, shall roa.ider thet I I  2 I . .  I >l» II • 9i *4 .tV -ofollowing msttwx ^ ;

(A) The duration of the marriage;
(B) The age* of the parties;'' >Oil hw
(O  Their health and '̂ onditidna;_  / 'J  *i•, «?•*m.-v3 -nm t;V a

, N (D) Their work, experience andjmping
. * ( 3 3 i

**• IE) Their finandal.ronditioas,'reeourora 
and property rights;
• r (F) The provisions of the decree relating to 
custody of the minor children of the parties; - a

‘ (G)’ The ’ages, health and dependency 
conditions of tKw children of the parties, or 
either of them. . A Atr>

 ̂ (H) The need for maintenance, retraining 
or education to enable the spouse to' become 
employable at suitable work or to enable the 
spouse to pursue career objectives; and *  *

(D Such other matters aa. the court’shall 
deem relevant. * ’ ' , **#„'*iu L ., . i
,, (d) Far the delivery to one party of such 
part/s personal property in the p-ewqeeioq or,-
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3 **£*3$ H ^ y P ? P P ? r (2) In determininf the proper amount ofrirnimst.-inrt>«'.Th»«LVnhrf?«hiiirviMi».»h« m n . > .. . . .support and the. proper division of. property 
pursuant to paragraphs (b), (c) andi(e) of 
subsection t'l) of this section, the court may

§ ® V  - hay. conmh.ua <*tolly to th . «qui».tion o( oon»id«-. « id « «  o( 0 .. 'to, c o n v e n e *  on
5 y  - r  v  .  . a t ,

r»*

-T r
v.t-.V r /

o
. ,  . _ _ _ . . .  is t-iV m from the decree or

• v - T < * hcr  appSSfcordar in ». suit for annulment 
th ? m f t  Cpr.dissolution of a marriage or for separation.

4/ : ,the appellate court awaros.coats aad*
«<W ' ^y..VT?5* °C *̂S> ! disbursements to the prevailing party. It,may

trust and make provision for the di p.*ition-pr;  - f o  awBrd *  that party, as pa t of the costa, 
: ; .r7  distnbution of such monay or property to br . ^  * wfa of, motyty M , it niay
P ‘  :a d ju d p S £ b l» M  «  .ttorm , to. on th.

and assigns alter Uie purpose ot*m*’ .rust Has r  « *».>«• . „ ,  \ .. .■. o
been accomplished. Upon petition of .a party <r

r f  ;'■> *  peroon having an jatnreatlnjbi* trust show- v" (5) If. as a result of a suit for the’annul- 
/ , / - ing a change of drcumitanceii vrirranting a ment or dlaaolution of a marriage or for sepa- 

change in the terms of the .trust, the court ration, the parties to auch suit become owners'•  it a * .a *1 • • 44» f  i * * *»/ a a  ̂ '* e t I t i  ̂ . • m • a •; *shall have;the. power to .moke and direct *of an undivided interest ia any real or person*
<ir?l *1 reasonable modifications in i t s ' t e r m s . a l  property, or both, either party may main*
-  «»• T> *  . • > .-••.A** - . > ' :  *• - 2 -

. : -*

- - r > .

i *
d  X .

c’Skif'*'

A If) To change the name of either spouse to ; M p  
a name the spouse held before the marriage.

I  j,' . The court must decree a diange if/.it, iri re- 
J \  -»,4jueked by the affected i» r ty .^ .^  ~j#l i

.‘X  *  '  * (h) A  judgment against one party in favor 
j . of the other far any sums of *mo«̂ y found to be 
I ,#C:. .then rrn-utung unpexl upon any enforoeable 

order*or order* theretofore duly made and 
entered in the proceeding* puroiant to any of

- s a the provisions
proceedings purmsnt to any of 
afi ORS 107.086, and‘for, any

such further sums as wilt tu.ru 1 attorney fees 
• ; v*v*/.or additional .OHla.land esperuea of ju it  <»rm . I a____■* *• .» . m - a i a a * • • .

supplemental proceeding* by filing a 
petition in. such suit for the partition of such *•* 
real, or psreonai property, or both, withiii two. * 
year* from ths entry of said decree, showing *,' '< 
among other things that ths original parties - 
to such decree and their joint or several credi­
tor* having/a Uen .upon any such .real or.. *\ 
psreonai property, if any there bs,-constitute 
ths sole and only nice—ary parties, to'auch ' 
supplemental |n na*i1lnp\Tlii procedure in »- 
the supplemenul proceeding*, ao far aa appli­
cable, shall be the procedure provided in ORS.

2 . v » y i  
' 9, . . v .

tM '
> 9
r t v

o
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the fiiet instance and retain jurisdiction in 
equity therefor.
11971 c-280 »13; 1973 c502 18; 1975 c.722 |1; 1975 r 733 
12.1977 c206 |2; 1977 c«47 12; 1977 c 878 |2a]

• S « t I

107.108 Support or maintenance for 
child attending .school. (1) In addition to any 
other authority of the court, the court may 
provide for the support or maintenance of a 
child attending school: .... * ••

(a) After the commencement of a suit for 
annulment or dissolution of a marriage or for 
sepamtion from bed and board and before the 
decree therein; .•'vV.rirr* !;•. v:. f  1

(b) In a decree of annulment or dissolution 
of a marriage or of separation from bed and 
board-and rVi.-tl-; >'» -*' *•

• ■!»* i t f 1* -1 — C(c) During the pendency of an appeal
taken from all or’part of a decree rendered in 
pursuance* of ORS,; 107.005'-to! 107.142, 
107.260,107.405,107.425,107.445 to 107.520,
107.540,107.610 or this section.♦ • “ * - • • • •

(2) An «  Jer. providing for temporary 
support pursuant to paragraph (c) of subsec­
tion (1) of this section may be modified at u\y 
t.me by the court making the decree appealed 
frcm, shall provide that the support money be 
paid in monthly instalments, and shall fur­
ther provide that i t l s ’ to be in effect only 
during the pendency of the appeal. No appeal 
Uea from any such temporary.order. *

(3) If the court provides far the support 
and maintenance of. a child attending school 
pursuant to this section, the child ia a party 
for purposes of matters related to that provi­
sion. il nr\i*j*t>.«5i'CV9 »*d»

(4. As used in this section, "chil attend­
ing arhuol” means a child of the parties who is 
unmarried. is 18 year* of ago or older and 
under 21 y*an» of age and ia a student regu­
larly attending school, - f tom unity college, 
college or university, or regularly attending a 
course of vocational or technical training 
designed to fit him for gainful employment •< e
Iif73can 113a) . . .  n -hr*,-./ Ct ' i  y-A r*. *

107.1 IS (AwOet bp IMS cSO M IMS c l79 (I. 
ISSS c.lM V54. IMS t 501 tm . I by 1171 c 2*0

«« i  1̂. •’ •I a • •  ♦ «
I'.f.U S  Effect of decree- effective 

date appeal. (1) A decree of a> nulroent or 
dtasonutioo of a marriage rtwtona the parties 
thereto to the status of unmarried persons, 
it as a party is marriad to another person 
F-Jth  decree shall gire ths court jurisdiction to 
award, to be effective immediately, the relief 
provided by ORS 107.105. Tha decree ahall 
revoke a will pursuant to the provt >ona of 
ORS 112J1&, but the decree shell n il be

effective in so far os it affects the marital 
status of the parties until the expiration of 60 
days from the date of the decree, or, if on 
appeal is taken, until the suit is determined 
on appeal, whichever is later. •• . . •*,-

(2) In case either pnrtv dies within the 
60-day period specified in subsection (1) of 
this section,' the decree shall be considered to 
have entirely terminated the marriage rela­
tionship immediately before''such death, 
unless an appeal is pending. • ' * ; "H‘*
• "> • • ■ » .  •'(, —r. I ... r f i - 'i -  »«■ •■rim,
,., (3) (a) The Court .of. Appeals or Supreme 

Court shall continue to have jurisdiction, of 
such an appeal pending at the time of the 
death of either, party!'The appeal may be 
continued by Ihe personal representative ‘ of 
the deceased party.’The attorney of record on 
the appeal, for the'deceased party/m ay be 
allowed a reasonable attorney fee, to be paid 
from the decedent’s estate. However,’ costs on 
appeal may not be awarded to either party. ) r*

‘ (b) The Court of Appeals or Supreme 
Court shall hovs’ the 'power to determine 
finally all matters presented on such appeal’ 
Before making final disposition, the Court/of 
Appeals" or Suprem*.’/lourt may 'refer* the 
proceeding back, to the trial court fori such 
additional findings of fact as are required, -?n‘

,'t ’ (4) The marriage relationship is terminat­
ed in all respects the expiration of the 
60lday period speoiied in suhsection'(l) of 
this aertion, or, if an appeal is taken, when 
the suit is determined on appeal, whichever is 
later,' without ainy further action by either 
party. However, at any time within the 60-day. 
period cr while an appeal is pending, the court 
may ast aside the decree upon motion of both 
parties. ti *r.Vi - Mi v  * u i i‘ ,«*nr'A4’* tU .’

'  (5) A  decree declaring a  marriage void or 
dissolved shall specify the date on which the 
s w w  becomes finally effective to terminate 
t'se marriage relationship of .the parties.

(6) Ths 6cMay piiried specified in subsec­
tion (1) of this section'does not apply when a 
decree declares s marriage aid under ORS
107.005. i £**-i* v  s  u,i
11971 cJSOttSI • . Ui ‘ I f *  » .1 • • > **U

‘ I  t107.130Obfaa lM  bjr 1ST] c3B0«2S|I I . ' -  • - ' r 1, • . I i’ -•—»
107.13 1971 c 3S0 |»|  '

107.128 Decree* and orders as Ueno; 
duration. No order or decree for the future 
payment of money in groea or in instalments, 
entered under ORS 107.095 or 107.106, ahall 
continue to ha a lien on real property for a 
period of more than 10 years from the date of
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(5) In a proceeding held tinder subsection
(1) of this section, the court may assess 
against either p«rty a reasonable attorney fee 
for the benefit of the other party. •,, :
11975c.500S3) . . ,

107.415 Notice of change of status of 
m in o r  child required; effect of failure to 
give notice. (1) If a party is required by a 
decree of a court in a domestic relations suit, 
as defined in ORS 107.510, to contribute to 
the support, nurture or education of a minor 
child while the other party has custody there­
of, the custodial parent shall notify the party 
contributing such money when the minor 
child receives income from his own gainful 
employment, - or is> married '• or enters the 
military service/' . -c " ' i  v -  ; J  t i '

(2) A n y  custodial parent w ho ‘does not 
provide notice, as required by subsection (1) of 
this section may be required by 'the court'to 
make restitution to the contributing party of 
any money paid, as required by the decree. 
The court may enter a judgment or satisfy all 
or part of any accrued judgment to accomplish 
the restitution.-) s n c *  * / r y  i>* -’fr- htv> 
11971 cJi* iij .J^i , *<*nsq -*i*

f’:KW.42011961 c3*011; rap<4l«d by 1971 c.280' WST”  
bn.*: • * iNi-jui--** • • * ‘*rr,VfUt  Jjooooo :c 

•y .  107.425 Investigation ,, of parties in 
domestic .relations suit invo lving welfare 
of children; counsel for children; staff. (1) 
Whenever, a domestic relations suit, as defined 
in ORS 107 510, is filed, or whenever a habeas 
corpus proceeding or motion to modify on 
existing decree in r domestic relations suit is 
before the court, the court havi.tg jur jdiction 
may, in cas*e in which there are minor chil­
dren-involved, .cause an investigation to be 
mode, as .to the character, family relations, 
past conduct, earning ability and financial 
worth of the parties to the suit for the purpose 
of protecting the children’s future interest. 
The court may defer the entry of a final 
decrew until the court ia satisfied, th.it its 
decree in such suit will properly protet the 
welfare of such children. The investigative 
findings shall be offered aa and subject to all 
rulaa of evidence. '  tf

, (2) Tht court, on its own motion, may: /  ‘** • t « I . • • »« * f • * v
<jU (a) Citj either party to the suit to appear 
and t-jotify as a witness during this investiga- 
tior, and .

•n. (b) Appoint counsel far the children. A  
reasonable fee for an attorney so appointed 
may. be charged against either or both of the 
parties or aa a ooet in the proceedings. m , ̂  (-

(3) The court having jurisdiction of cases 
described in mibeection (1) of this section may

hire and fix the salaries of such professional 
nnd clerical personnel a s 1 are necessary to 
carry out the purposes of this section. The 
salaries of the professional and clerical assist­
ants shall be paid in the same manner os the 
salaries of county officers are'paid.
[1971 c.28013; 1973 c.502 111]

' ' ' 107.430 [Formerly 107.180: 1963 c.223 |1; repealed 
by 1971 c2S0 523!

107.431 Modification . o f . portion of 
decree regarding visitation of minor child^ 
procedure. A t  any tin a after a. decree of ^ 
annulment or dissolution of a marriage pr a 
separation is granted, the court may. set aside, 
alter or modify so much of the decree relating 
to visitation of a minor child as it'deems just 
and proper or may terminate or modify that 
part of the order or decree requiring payment , 
of money for the suppori of the piinorv child 
with whom visitation is being denied after| r ■ • ‘ > I ■ f

(1) Motion to set aside, alter or modify is 
made by the parent having visitation rights;'•< aVC )  • • •* •***• s a « I

(?) Service of not je on the parent or other 
person having custo&_of the minor duld  is 
mode in the manner provided by Jhw for 
service of a summons; and , : < • . _ ,.1) 4-n»-»i/. r T 7 7 " i  *• • -onA! ft*. lei

(3) A  showing that the parent or other -* 
person having custody of the child or a person > 
acting in that parent or other person’s behalf a 
has interfered, with or denied without good 4 
cause the exercise of the parent's visitation -
rightS.-.iv.'olst V> ran-.iv fc i^ O r  * -
[1977 c-878 Ml •* 4. •• •/)•

A u :y - ia I -  i n - w> cwln vv*.;.-vv> 
r  .107.435 (1971 c.280119; n p u M  by 1973 c502118|.

\<r. ;k. -vJc*14 114; 1968 <£SK It; reeled by
1971 c.280128) -• . 'p  ..
*>» w. .b: v ;n t uu .v eu:, ,idetaci:*f !»■ * » tr *  ’

• 107.445- A tto rney  fee* in 'ce r ta in  dev a
mestic relations proceedings. In  any pro­
ceeding brought under ORS lDo.110 and 
108.120, and in any contempt proceeding 
brought to compe' xxnpliance with any orders 
authorised by ORS 107.095, or with the decree 
in uny suit to annul or dissolve a marriage or 
for separation the aourt may make an order 
awarding to a party a sum of money deter­
mined to be reasonable as an attorney fee 
therein. The order shall be entered and dock­
eted as a judgment, and execution may issue 
thereon in the same manner and with like 
effect as upon a final dacraa. ,
I lf T l cM O |I8 | „ •  T

•u  107 * 8 0  [1903 c iM  113. 196A e 3 M  12. by
1971 c .2 8 0 |2 S | 6 i  * f  .
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upon the payment o f  a license fee as fixed in RCW  36- 
.18.010 shall require each applicant therefor to make 
and file in his office upon blanks to be provided by the 
county for that purpose, an affidavit showing that they 
are not afflicted with any contagious venereal disease. 
He shall also require an affidavit o f some disinterested 
credible person showing that neither o f said persons is an 
habitual criminal, and that the applicants are the age o f 
eighteen years or over: Provided, further. That i f the 
consent in writing is obtained o f the father, mother, or 
legal guardian o f the person for whom the license is 'e- 
quired, the license may be granted in cases where the 
female has attained the age o f seventeen years or the 
male has attained the age o f seventee. years. Such a ffi­
davit may be subscribed and sworn to before any person 
authorized to administer oaths. Anyone knowingly 
swearing falsely to any o f the statements contained in 
the affidavits mentioned in this section shall be deemed 
guilty o f perjury ?nd punished as provided by the laws o f 
the state o f Washington. (1979 ex^. c 128 § 2; 1973 1st 
ex .s. c 154 § 29; 1970 cx.s. c 17 § 5; 1963 c 230 § 4; 
1959 c 149 § 3; 1909 ex4. c 16 § 3; 1909 c 174 § 3; 
Code 1881 S§ 2391, 2392; 1867 p 104 § I ;  1866 p 83 §§ 
13. 14; R R S  $ 8451.]

Steerability 1973 1*1 n.u e IS4: See note following RCW
112.030.

Penalty for violation o f marriage requirement! RCW 26.04.230.

26.04.220 Retention o f license by person solemniz­
ing Auditor's record. The person solemnizing the
marriage is authorized to retain in his possession the li­
cense, but the county auditor who issues the same, be­
fore delivering a, shall enter in his marriage record a 
memorandum o f the names o f the parties, the consent o f 
the parents or guardian, if any, and the name o f the a f­
fiant and the substance o f the affidavit upon which said 
license issued, and the date o f  such license. [Code 1881 
S 2393; 1866 p 84 § 15; R R S  § 8453.)

26.04.230 Penalty for violation o f marriage require­
ments. Any person knowingly violating any o f the provi­
sion: o f 'th is act shall, upon conviction thereof, be 
punished by a fine o f not more than one thousand dol­
lars. or by imprisonment in the state penitentiary for a 
period o f not more than three years, o r by both such fine 
and imprisonment. (1909 ex4. c 16 S 4 - c 174 § 4; 
Code 1881 f  2394; 1866 p 84 § 16; R RS  $ 8452.)

•Re»isrr s KOIr . 'this M l* it codified tt RC W  36 04 030, 26 04 040. 
2604 210. ind 2601 230

26.04.240 Penalty for unlawful solemnization-------
Code 1881. Any person who thall undertake to join oth­
ers in matriage knowing that he it not lawfully author­
ized so to do, or any person authorized lo  solemnize 
marriage, who shall join persons in marriage contrary lo 
the provisions o f 'this chapter, shall, upon conviction 
thereof, be punished by a fine o f not more than five 
hundred, nor less than one hundred dollars. (Code 1881 
$ 2395; 1866 p 14  i  17; R RS  f  8454 FORM ER PAR T 
O F  SECT IO N : 1909 c 249 f  419; RRS  f  2671 now 
codified as RCW  26 04.250 |

•Rcsiser's note: ‘ this chapter* (chapter 182, Code 1881) is codified 
as RC W  26.04.010, 26 04.050 through 26.04.140 and 26.04.220 *1* 
through 26.04.240. Code 1881 |$ 2391 and 2392, being part of chap- *'» 
ler 182, Code 1881, appear to be superseded by 1909 es.s. e 16 § 3 
(R C W  26.04.210) which is subject lo the penalties of RCW  26.04.230. V_I

I jft
26.04.250 Penalty for unlawful solemnization   ri

1909 c 249. Every perron who shall solemnize a mar- ;  • 
riagc when either party thereto is known to him to oe fr 
under the age o f legal consent or a marriage to which, " 
within his knowledge, any legal impediment exists, shall '-2 
be guilty o f a gross misdemeanor. (1979 ex.s. c 128 § 3; :  
1909 c 249 § 419; RRS  § 2671. Formerly .RCW  26.04- £ 
.240, part.)
Punishment o f  grots miuiemcanor when not fined by statute. RCW 

9.91020.  ̂ ^

| fChapter 26.09
D ISSOLUTION  OF MARRIAGE LEGAL

SEPARATION DECLARATIONS CONCERNING
VALID ITY  OF MARRIAGE

Sections
2609.010 Civil practice to govern Designation of proceed

26.09.020
in

26 09630

26 09 040

26 09 050

26 09 060

2609070 
26 09.080 
2609 090 
26 09.100 
26 0v.H0

2609.120 

26 09.130

26.09 140 
2609.150

2609 160

26 09 170

26 09 180

26 09 190 
2609 200

26 09 210 

2609 220

Petition in proceeding for dissolution of marriage, legal 
separation, or for a declaration concerning validity of
marriage Contents Panes

^Jloaetimrfor dissolution of marriage Court proceed­
ings. findings----- Transfer to family court------- Legal
separation in lieu of dissolution.

Petiticn to hnve marriage declared invalid or judicial 
determi-ution of validity Procedure find­
ings----- Grounds— legitimacy of children

Provisions for child support, custody and visitation—
Maintenance------Disposition of property and
liabilities.

Temporary maintenance or child support— Tempor­
ary restraining order Preliminary injunction

Separation contracts.
Disposition of property and liabilities------Factors
Maintenance orders for either spouse------Factors
Child support-----Apportionment of eepense
Minor or deprndeni child Court appointed attorney

to represent-----Payment of costs, fees, snd
disbursements

Support or maintenance payments To whom
paid-------Arrears* .a.

Support or maintenance payments— —Order to make 
assignment of periodic rarnmgt or trust interne ■ ■ 
Duty of payor la withhold and transmit 

Payment of costs, attorney's fees, etc 
Decree of dissolution of marriage, legal separation, or
declaration of invalidity Finality Appeal------
Conversion of decree of legal aspiration to decree of
dissolution Nam- of wife.

Failure to comply with decree or temporary ajenc-
lion------ Obligation to make support or maintrnance
payments or permit visitation nr < suspended------
Mot ton

Modification of decree for msintruUKc or tupgmrt.
properly deposition Terminal* m of maintenance
obligation and child support Gtsunda.

Child custody proceeding—  Coen met crmeni------ No-
the Intervention

Chilit cuiiody----- Relevant factors in awarding custody
Child custody------Temporary cuatody order— Vaca

lion of order,
Child custody Interview with child by couri

Adi ne nf professional person net 
Child custody Investigation and report

(Title 26 RCW—p 4| U*ii 14)
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Dissolution of Marriage 26.09.040

26.09.2J0 Child custody---------Priority status of proceedings-----
Hearing Rcccrd Expenses of witnesses.

26 09.240 Child custody------ Visitation rights.
26 09 250 Child custody------ Powers and duties of custodian--------

Supervision by appropriate agency when necessary.
26.09.260 Child custody decree Modification.
26 09.270 Child custody------ Tempotary custody order or modifi*

cation of custody decree Affidavits required.
26.09.280 Child custody or support actions or proceedings-------

Venue.
26.09.290 Final decree of divorce nunc pro tunc.
26 09 )00 Restraining orders Notice Refusal to com­

ply Penalty Defense.
26.09.900 Construction--------Pending divorce actions.
26.09.901 Conversion of pending action to dissolution proceeding. 
26 09.902 RC W  26.09.900 and 26.09.901 deemed in effect on July

16. 197)
26.09 90) Construction of chapter with uniform child custody ju­

risdiction act (chapter 26.27 RCW ).

Living in m tritsl relstionship within state submits penon to state ju­
risdiction as to proceedings under this chtpter. RCW 4 2 i. ItS 

Process Domestic rehlions sctioni: Rules o f ceurf: CR 4.1.

26.09.010 Civil practice to govern— Designation o f 
proceedings Decrees. ( I )  Except at otherwise specif­
ically provided herein, the practice in civil action shall 
govern a ll proceedings under this chapter, except that 
trial by ju ry is dispensed with.

(2 ) A proceeding for dissolution ol marriage, legal 
separation or a declaration concerning the validity o f a 
marriage shall be entitled * ln  re the marriage o f
...................... a n d .......................... * Such proceeding may be
filed in the superior court o f the county where the peti­
tioner resides.

(3 ) In cases where there has been no prior proceeding 
in this state involving the marital status o f the parties or 
custody or support obligations, a separate custody or 
support proceeding shall be entitled *ln re the (custody) 
(support) o f ........................ *

(4 ) The initial pleading in all proceedings for uissolu- 
tion o f marriage under this chapter shall be denominated 
a petition. A responsive pleading thall be denominated a 
rcspiinsc. Other pleadings, and all pleading! in other 
matters under this chapter shall be dc ominalcd as pro­
vided in the civil rules for superior court.

(5 ) In this chapter, 'decree* includes 'judgment*.
(6 ) A decree o f dissolution, o f legal separation, or a 

declaration concerning the validity o f a marriage thall 
not be awarded to one o f the parties, but shall provide 
that it afreets the status previously existing between the 
parties in the manner dcciced. (1973 c 37 |  I ;  1973 1st 
ea s. c 137 |  I .)

26.09.020 Petition in proceeding for disw Kiwi of 
marriage, legal separation, or for a declaration concern­
ing validity o f marriage Contents Parties. ( I )  A
petition in a proceeding for dissolution of maitiage, legal 
separation, or for a declaration concerning the validity 
o f a marriage, shall allege the following:

(a ) The Iasi known residence o f each party;
(b ) The date and place o f the marriage;
(e ) I f  the parties aro separated the date on which the 

separation occurred.

(d ) The names, ages, and addresses o f any child de­
pendent upon cither or both spouses and whether the 
wife is pregnant;

(e ) Any arrangements as to the custody, visitation and 
support o f the children and the maintenance o f a spouse;

( 0  A statement specifying whether there is commu­
nity or separate property owned by the parties to be dis­
posed of;

(g) The relief sought.
(2 ) Either or both parties to the marriage may initiate 

the proceeding. (1973 2nd ex.s. c 23 $ I ; 1973 1st ex.s. c 
157 § 2.]

26.09.030 Petition for dissolution o f marriage--------
Court proceedings, findings Transfer to fam ily '
court— — Legal separation in lieu of dissolution. When a 
party who is a resident o f this state o r who is a member 
o f the armed forces and is stationed- in this state, peti­
tions for a dissolution o f marriage, and alleges that the 
marriage is irretrievably broken and when ninety days 
have elapsed since the petition was Hied and from the 
date when service o f summons was made upon the re­
spondent or the first publication o f summons was made, 
the court shall proceed as follows:

(1 ) I f  the other party joins in the petition or does not 
deny that the marriage is irretrievably broken, the court 
shall enter a decree o f dissolution.

(2 )  I f  the other pAUy-dtefccs that the petitioner was 
induced to file the petition by fraud, or coercion, the 
court shall make a finding as to that allegation and. if it 
so finds shall dismiss the petition.

(3 )  I f  the other party denies that the marriage is irre­
trievably broken the court shall consider a ll relevant 
factors, including the circumstances that gave rise to the 
filing o f the petition and the prospects for reconciliation 
and shall:

(a ) Make * finding that the marriage is irretrievably 
broken and cuter a decree o f dissolution o f the marriage; 
or

(b ) A* ’ he request o f cither party o r on its own md- 
tion. irsru ler ihe a  esc to the family court, rcler them to* 
another counseling service o f their cho.vc, and request a 
report back from the counseling service within sixty 
days, or continue the matter for not more than sisly 
days for hearing I f  the cause is returned from the fam ­
ily courl or at the adjourned bearing, the court shah:

( i )  Find that the parties have agreed lo reconciliation 
and dismiss the petition; or

( ii ) Find that the psrtics have not been reconciled, 
and that either party continues to allege that the mar­
riage is irretrievably broken When such facta are found, 
tbe court shall enter a decree o f dissolution o f the 
marriage.

(4 )  I f  the petitioner requests the court to decree legal 
separation in lieu o f dissolution, the courl shall enter the 
decree in that form unleu the other party objects and 
petitions for a decree o f dissolution or declaration o f in­
validity. (1973 1st es s. c 137 |  3 |

26.09.041. Petition to have marriage declared Uivabd 
or judicial detetminalioo o f validity Procedure-------

(Ivsi t t ) (tus* x* an *  -p *
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Findings Grounds Legitimacy o f children. ( | )
While both parties to an alleged marriage are living, and 
at least one party is resident in this state or a member of 
the armed service and stationed in the state, a pc<:tion to 
have the marriage declared invalid may be sought by

(a ) Either or both parties, or the guardian o f an in- 
competent spouse, fo r any cause specified in subsection
(4 ) o f this section; or

(b ) Either or both parties, the legal spouse, or a child 
o f either party when it is alleged that the marriaae is 
bigamous.

(2 ) I f  the validity o f a marriage is denied or ques- 
tioned at any time, either or both parties to the marriaa- 
may petition the court for a judicial determination o f the 
validity o f such marriage.

(3 ) In a proceeding to declare the invalidity o f a mar- 
riagc. the court shall proceed in the manner and shall 
have the jurisdiction, including th- authority to provide 
for maintenance, custody, visitation, support, and div( . 
sion o f the property o f the parties, provided by this 
chapter.

(4 ) A fter hearing the evidence concerning the validity 
o f a marriage, i f  both parties to the alleged marriage are 
still living, the court:

(a ) I f  it finds the marriage to be valid, shall enter a 
decree o f validity;

(b ) I f  it finds thau
( i ) The marriage should not have been contracted be­

cause o '  age o f one or both o f  the parties, lack o f re- 
quircd parental or court approval, a prior undistolvrd 
marriage o f one or both o f the parties, reasons o f con- 
Mt.guinity. or because s party lacked capacity to consent 
to the marriage, either because o f mental incapacity or 
because o f the influence o f alcohol or other incapacitat­
ing substances, or because a part) was irduccd to e t .«  
into the marriage by force or duress, o r by fraud involv- 
mg the essentials o f marriage, and that the parties have 
not ratified their marriage by voluntarily cohabiting af- 
ter attaining the age o f consent, or after attaining a- 
paciiy to content, or after cessation o f the force or 
duress or discovery o f the fraud, shall declare the mar 
riagc invalid at o f the date it was purportedly 
con trade 1; 7

(ri) Th- nu tria ;e  should not have been contracted 
brt-use o any reason other than those above, thall upon 
motion o f a party, order any action »h«h  may be ap 
propriaic to complete or to correct the record and enter 
a decree dedaring such marriage lo  be valid for a ll put 
poses from the date upon which it w»t purportedly 
cool f

(c ) I f  it finds that a marriage oan trsd rd  in a juris 
diction other than this stair, was void o r touts bit under 
the law o f the place where the marriage was contracted 
and in the absence o f proof that such marriage « a t sub­
sequently validated by the laws o f the place o f  c o tt ra a  
or o f a subsequent domicile o f the parties, shall declare 
the marriage invalid as o f  the date o f the marriage

(3 ) Any child o f the parties born or concaved during 
the existence o f a marriage o f record is legitimate and
(tmu ia x rw - y

remains legitimate notwithstanding the entry o f  a decla­
ration o f invalidity o f the marriage. (1975 c 32 § 2; 1973 
1st cx.s. c 157 $ 4.)

26.09.030 Provisions fo r child support, custody and*
visitation*— Maintenance Disposition o f property
and liabilities. In entering a decree o f dissolution o f 
marriage, legal separation, or declaration o f invalidity, 
the court shall consider, approve, or make provision for 
child custody and visitation, the support o f any child o f 
the marriage entitled to support, the maintenance o f ei­
ther spouse, and the disposition o f property ahd liabili­
ties o f the parties. (1973 1st exa. c 157 {  5.]

26 .09 .060  Temporary maintenance or child sup­
port Temporary restraining order Prelim inary
injunction. ( I )  In a proceeding fo r

(a ) Dissolution o f marriage, legal separation, or a 
declaration o f invalidity, or

(b ) Disposition o f property or liabilities, maintenance, 
o r support following dissolution o f the marriage by a 
court which lacked personal jurisdiction over the absent 
spouse; either party may move for temporary mainte­
nance or for temporary support o f children entitled to 
support. The motion shall be accompanied by an affida­
vit scttiggiorth the factual basis for the motion and .x  
amounts requested. j

(2 ) As a part o f a motion for temporary maintenance 
or support or by independent motion accompanied by 
affidavit, cither party may request the court to issue a 
temporary restraining order or preliminary injunction, 
providing re lief proper in the circumstances, and re­
straining or enjoining any person from:

(a ) Transferring, removing, encumbering, concealing, 
or in any way disposing o f any property except in the 
usual course o f business or for the ncccuit.es o f life, 
and. if so restrained or enjoined, requiring him to notify 
the moving party o f any proposed extraordinary expend­
itures made after the order is issued;

(b )  M olesting  u r  d is tu rb in g  the  peace o f  the  o ther 
pa rty  or o f  an> hild ,
(c) Entering the fam ily home or the home o f the other 

party upon a showing o f the necessity therefor;
(d ) R em oving a ch ild  from  the ju risd ic tio n  o f the  

court.
(3 )  T he cou rt m ay issue a  tem p orary  res tra in ing  order 

w ithout req u irin g  no tice  to  th e  o th er p a rly  only if  it 
finds on ih e  basis o f  the  m oving affidav it a r o th er evi­
dence th a t ir rep a rab le  ia je ry  could  resu lt if  a n  o rder is 
not issued un til th e  tim e for responding has elapsed

(4) T he cou rt m ay issue a  tem p orary  restra in ing  order 
o r p re lim inary  in junc tion  an d  an o rder for tem p orary  
m ain ten ance  o r sup port in  such  am oun ts and  on such 
te rm s as a rc  ju s t an d  p roper in the  c ircum stances

(5 )  A tem p o ra ry  o rd e r, tem p o rary  res tra in ing  o rder, 
o r p re lim inary  in junction :

(a )  Does not p re jud ice  th e  righ ts o f a p a rty  o r any  
ch ild  w hich a rc  lo  ad ju d ica te d  a t subsequent hearings 
mi the  proceeding.

(b )  M ay  be revoked o r m odified .

I Nil 84)
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(c) Terminates when the final decree is entered or 
when the petition for dissolution, legal separation, or 
declaration of invalidity is dismissed. [197$ c 32 § 3; 
1973 1st cx.s. c 157 j| 6.)

26.09.070 Separation contracts. (I) The parties to a 
marriage, in order to promote the amicable settlement of 
disputes attendant upon their separation or upon the fil­
ing of a petition for dissolution of their marriage, a de­
cree of legal separation, or declaration of invalidity of 
their marriage, may enter into a written separation con­
tract providing for the maintenance of either of them, 
the disposition of any property owned by both or cither 
of them, the custody, support, and visitation of their 
children and for the release of each other from all obli­
gation except that expressed in the contract.

(2) If the parties to such contract elect to live separate 
and apart without any court decree, they may record 
such contract and cause notice thereof to be published in 
a legal newspaper of the county wherein the parties re­
sided prior to their separation. Recording such contract 
and publishing notice of the making thereol shall consti­
tute notice to all persons of such separation and of the 
facts contained in the recorded document.

(3) If either or both of the parties to a separation 
contract shall at the time of the execution thereof, or at 
a subsequent time, petition the court for dissolution of 
their marriage, for a decree of legal separation, or for a 
declaration of invalidity of their marriage, the contract, 
except for those terms providing for the custody, sup­
port. and visitation of children, shall be binding uoon the 
court unless it finds, after considering Ihe economic cir­
cumstances of the parti.s and any other relevant evi­
dence produced by the parties on their own motion or on 
request of the court, that the separator contract was 
unfair at the time of its execution.

(4) If the court in an action for dissolution of mar­
riage. legal separation, or declaration of invalidity finds 
that the separation contract was unfair at the time of its 
execution, it may male orders for the maintenance of 
either party. Ihe disposition of their property and the 
discharge of their obiiplioits.

(5) Unleu the separation contract provides to the 
contrary, the agreement shall be sc* forth in the decree 
of dissolution, legal separation, or declaration of invalid­
ity. or filed in the action or made an eihibit and incor­
porated by reference, except that in atl cases the terms 
for custody, support, and visitation shall be set out in the 
decree, and the parties • tall be ordered to comply with 
its terms

(6) Terms of the contract set forth or incorporated by 
reference in the decree may be enforced hy all remedies 
available for the enforcement of a judgment, including 
contempt, and are enforceable as contract terms.

(7) When the separation contract so 'n ,  ihe dc 
crcc may expressly preclude or limit it of any
provision for maintenance set forth in in. Terms
of a separation contract pertaining to cuttuuy. support, 
•nd visitation of children and. in the absence of express

<'*• U )

provision to the contrary, terms providing for mainte­
nance set forth or incorporated by reference in the de­
cree arc automatically modified by modification of the 
decree.

(8) If at any time the parties to the separation con­
tract by mutual agreement elect to terminate the sepa­
ration contract they may do so without formality unless 
the contract was recorded as in subsection (2) of this 
section, in whu*h case a statement should be filed termi­
nating the contract. [1973 1st ex.s. c 157 § 7.]

26.09.080 Dispositior o.r property and liabilities--------
Factors. In a proceeding ' »r dissolution of the marriage, 
legal separation, declaration of invalidity, or in a pro­
ceeding for disposition of property following dissolution 
of the marriage by a courl whidb lacked personal juris- 
di’ .ion over the absent spouse or lacked jurisdiction to 
dispose of the property, the court shall, without regard 
to marital misconduct, make such disposition of the 
property and the liabilities of the parties, either commu­
nity or separate, as shall appear just and equitable after 
considering all relevant factors including, but not limited 
to:

(1) The nature and extent of the community property;
(2) The nature and extent of the separate property;
(3) The durationojjhe. marriage; and ,
(4) The economic circumstances of cad  spouse at the 

time the division of property is to become effective, in­
cluding the desirability of awarding the family heme or 
the right to live therein for reasonable periods to a 
spouse having custody of any children. (1973 1st cx.s. c 
157 |  8.)

26.09.090 Maintenance orders for either spouse---------
Factors. (I) In a proceeding for dissolution of marriage, 
legal sep ration, declaration of invalidity, or in a pro­
ceeding for maintenance following dissolution of the 
marriage by a court which lacked personal jurisdiction 
over the absent spouse, the court may grant a mainte­
nance order for either spouse. The maintenance order 
shall be in such amounts and for such periods of lime as 
the court deems just, without regard lo marital miscon­
duct. after considering all relevant factors including but 
not limited to:

(a) The financial resources of the party seeking main­
tenance. including separate or community property ap­
portioned to him, and his ability lo meet his needs 
independently, including the extent to which i provision 
for supftxt of a child living with the party includes a 
sum for thai party as custodian;

(b) The time necessary to acquire sufficient education 
ox training to enable the pon> seeking maintenance to 
find employment appropriate lo hit skill, inte' *, style 
of life, tnd other attcnuant circumstances;

(c) The standard of living cstal shed d r in g  the 
marriage;

(d) The duration of the marriage;
(c) The age. physical and emotional condition, and fi­

nancial obligations of the spouse seeking maintenance; 
and

fruw u  row—* i)
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(0 The ability of the spouse from whom maintenance 
is sought to meet his needs nnd financial obligations 
while meeting those of the spouse seeking maintenance. 
[1973 1st ex.s. c 157 § 9.)

26.09.100 Child support--------Apportionment of ex­
pense. In a proceeding for dissolution of marriage, legal 
separation, declaration of invalidity, maintenance, or 
child support, after considering all relevant factors but 
without regard to marital misconduct, the court may or­
der either or both parents owing a duly of support to any 
child of the marriage dependent upon either or both 
spouses to pay an amount reasonable or rrcessary for his 
support. (1973 1st cx.s. c 157 § 10.)

26.09.110 Minor or dependent child— —Court ap­
pointed attorney to represent--------Payment of costs, fees,
and disbursements. The court may appoint an attorney to 
represent the interests of a minor or dependent child 
with respect to his cus.ody, support, and visitation. The 
court shall enter an order for costs, fees, and disburse­
ments in favor of the child's attorney. The order shall be 
made against either or both parents, except that, if both 
parties are indigent, the costs, fees, and disbursements 
shall be borne by the county. [1973 1st ex.s. c 157 § 11.)

Procru Domatrc rtljiion t tctiom  Ruin o f  court: CR 4 .1.

26.09.120 Support or maintenance payments ~o
whom paid Arrearages. (I) The court may, upon its
own motion or upon motion of either party, order sup­
port or maintenance payments to be made to:

(a) The person entitled to receive the payments; or
(b) The department of social and health services pur­

suant to chapters 74.20 and 74.20A R CW ; or
(c) The cleric of court as trustee for remittance to the 

person entitled to receive the payments.
(2) If payments are made to the clerk of court:
(a) The clerk shall maintain records listing the 

amount of payments, the date when paymet s are re­
quired to be made, and the names and addresses of the 
parties affected by the order; and

(b) The parties affected by the order shall inform the 
clerk of the court of any change of address or of other 
conditions that may affect the administration of the or­
der, and

(c) The clerk of the court shall, if the party fails to 
make required payment, send by first class mail notice 
of the arrearage to the obligor. If payment of the sum 
due is not made to the clerk of the court within ten days 
after sending notice, the clerk of the court shall certify 
the amount due lo the prosecuting attorney. (1973 1st 
es s. c 157 |  12.)

26.09.130 Support or maintenance payments--------
Order lo make assignment of periodic earnings or trust 
income Duty of payor lo withhold and transmit. The 
court may order the person obligated to pay support or 
maintenance to make an assignment of a part of his 
periodic earnings or trust income to the person or agency 
entitled to receive the payments: Provided. That the

provisions of R C W  7.33.280 in regard to exemptions in 
garnishment proceedings shall apply to such assign­
ments. The assignment is binding on the employer, trus­
tee or other payor of the funds two weeks after service 
upon him of notice that it has been made. The payor 
shall withhold from the earnings or trust income payable 
to the person obligated to support the amount specified 
in the assignment and shall transmit the payments to the 
person specified i. the order. The payor may deduct 
from each payment a sum not exceeding one dollar as 
reimbursement for costs. An employer shall not dis­
charge or otherwise discipline an employee qs a result of 
a wage or salary assignment authorized by this section.
[1973 1st cx.s. c 157 § 13.)

26.09.140 Payment o f cosU,-attorney's fees, e tc  T h ru  
court from time to time after considering the financial *' ’ v -  
resources o f both parties may order a parly to pay a > V  
reasonable amount for the cost to the other party of a
maintaining or defending any proceeding under this 
chapter and for reasonable attorney's fees or other pro­
fessional fees in connection therewith, including sums for 
legal services rendered and costs incurred prior to the 
commencement of the proceeding or enforcement or 
modification proceedings after entry of judgment.

Upon any appeal, the^appellate court may. in its dis­
cretion, order a-parry'to’ pay 'ar the cost to the other 
party of maintaining the appeal and attorney’s fees in 
addition to statutory costs.

The court may order that the attorney's fees be paid 
directly to the attorney who may enforce the order in his 
name. (1973 1st ex.s. c 157 § 14.]

26.09.150 Decree of dissolution of marriage, legal
separation, or declaration of invalidity Finality---------
Appeal— Conversion of decree of legal separation to 
decree of dissolution Name of wife. A  decree of dis­
solution of marriage, legal separation, or declaration of 
invalidity is final when entered, subject to the right of 
appeal. An appeal which does not challenge the finding 
that the marriage is irretrievably broken or was invalid, 
does not delay the finality of the dissolution or declara­
tion of invalidity and either party may remarry pending 
such an appeal.

No earlier than six months after entry of a decree of 
legal separation, on motion of either party, the court 
shall convert :he decree of legal separation lo a decree of 
dissolution of marriage. The clerk of court shall com­
plete the certificate as provided for in R C W  70.58.200 
on the form provided by the department of social and 
health services. On or before the tenth day of each 
month, the clerk of the court thall forward to the state 
registrar of vital statistics Ihe certificate of each decree 
of divorce dissolution of marriage, annulment, or sepa­
rate maintei ance granted during the preceding month.

Upon request by a wife whose marriage is dissolved or 
declared invalid, the court shall order a former name re­
stored and may, on motion of cither party, for just and 
reasonable cause, order the wife to assume a name other 
than that of the husband. (1973 1st cxj. c 157 |  15.)

(i*ii ea.»
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26.09.160 Failure to comply with decree or tempo*-* 
ary injunction— >—Obligation to make support or mainte* 
nance payments or permit visitation not suspended-------
Motion. If a parly fails to comply with a provision of a 
decree or temporary order of injunction, the obligation 
of the other party to make payments for support or 
maintenance or to permit visitation is not suspended, but 
he may move the court to grant an appropriate order. 
(1973 1st cx.s. c 157 § 16.]

26.09.170 Modification of decree for maintenance or 
support, property disposition Termination of mainte­
nance obligation and child support Grounds. Except
as otherwise provided in subsection (7) of R CW  26.09- 
.070, the provisions of any decree respecting mainte­
nance or support may be modified only as to 
installments accruing subsequent to the motion for mod­
ification and only upon a showing of a substantial 
change of circumstances. The provisions as to property 
disposition may not be revoked or modified, unless the 
court finds the existence of conditions that justify the 
reopening of a judgment under the laws of this state.

Unless otherwise agreed in writing or expressly pro­
vided in the decree the obligation to pay future mainte­
nance is terminated upon the death of cither party or the 
remarriage o '  the party receiving maintenance.

Unless otherwise agreed in writing or expressly pro­
vided in the decree, provisions for the support of a child 
are terminated by emancipation of the child or by the 
death of the parent obligated to support the child. [1973 
1st ex .s. c 157 § 17.]

26.09.180 Child custody proceeding Commence­
ment-------- Notice— Intervention. (I) A  child custody
proceeding is commenced in the superior court:

(a) By a parent:
(1) By filing a petition for dissolution of marriage, le­

gal separation or declaration of invalidity; or
(ii) By filing a petition seeking custody of the child in 

the county where the child is permanently resident or 
where he is found; or

(b) By a person other than a parent, by filing a peti­
tion seeking custody of the child in the county where the 
child is permanently resident or where he is found, but 
only if the child is not in the physical custodv of one of 
its parenu or if the petitioner alleges that neither parent 
is a suitable custodian.

(2) N r '"  ■; of a child custody proceeding shall be 
given to '  hild's parent, guardian and custodian, who 
may appear and be heard and may file a responsive 
pleading. The court may, upon a showing of good cause, 
permit the intervention of other interested parties. (1973 
1st cx.$. c 157 § 18.)

26.09.190 Cmld custody Relevant factors in
awarding custody. The court shall determine custody in 
accordance with the best interests of the child. The court 
shall consider all relevant factors including:

(I)  The wishes of the child’s parent or parents as to 
his custody and as lo visitation privileges;

(2) The wishes of the child as to his custodian and as 
to visitation privileges;

(3) The interaction and interrelationship of the child 
with his parent or parents, his siblings, and any other 
person who may significantly affect the child's best 
interests;

(4) The child's adjur* .lent to his home, school, and 
community; and

(5) The mental and physical health of all individuals 
involved.
The court shall not consider conduct of a proposed 
guardian that docs not affect the welfare of the child. 
[1973 Istex.s. c 157 § 19.]

26.09.200 Child custody Temporary custody or­
der Vacation of order. A  party to a custody pro­
ceeding may move for a temporary custody order. The 
motion must be supported by an affidavit as provided in 
R C W  26.09.270. The court may award temporary cus­
tody after a hearing, or, if there is no objection, solely on 
the basis of the affidavits.

If  a proceeding for dissolution of marriage, legal sep­
aration, or declaration of invalidity is dismissal, any 
temporary custody order is vacated unless a parent or 
the child's custodian moves that the proceeding continue 
as a custody proceeding and the court finds, after a 
hearing, that^tbe-circumstances of the parents and the 
best interests of the child require th/(t a custody decree 
be issued.

If a custody proceeding commenced in the absence of 
a petition for dissolution of marriage, legal separation, 
or declaration of invalidity, (subsection (1) of R CW  26- 
.09.180) is dismissed, any temporary order is vacated. 
(1973 1st ex.s. c 157 § 20.]

26.09.210 Child custody Interview with child by
court Advice of professional personnel. The court
may interview the child in chambers to ascertain the 
child’s wishes as to his custodian and as to visitation 
privileges. The court may permit counsel to be present at 
the interview. The courl shall cause a record of the in­
terview to be made and to be made part of the record in 
the case.

The court may seek the advice of professional person­
nel whether or not they are employed on a regular basis 
by the court. The advice given shall be in writing and 
shall be made available by the C'-urt to counsel upon re­
quest. Counsel may call for c.oss-examination any pro­
fessional personnel consulted by the court. [1973 1st 
ex.s. c 157 |  21.]

26.09.220 Child custody Investigation and report,
(I) In contested custody proceedings, and tn other cus­
tody proceedings if a parent or the child's custodian so 
requests, the court may order an investigation and report 
concerning custodian arrangements for the child. The 
investigation and report may be made by the staff of the 
juvenile court or other professional social service organi­
zation experienced in counseling children and families.

(IMI E4.) f t lr l*  M  ttcw — r *|
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(2 ) In preparing his report concerning a child, the in* 
vestigator may consult any person who may have infor- 
mation about the child and his potential custodian 
arrangements. Upon order o f the court, the investigator 
may refer the child to professional personnel for diagno­
sis. The investigator may consult with and obtain infor­
mation from medical, psychiatric, or other expert 
persons who have served the child in the past without 
obtaining the consent o f the parent or the child's custo­
dian; but the child's consent must be obtained i f  he has 
reached the age o f twelve, unless the court finds that he 
lacks menial capacity to consent. I f  the requirements o f 
subsection (3 ) o f this section are fulfilled, the investiga­
tor's report may be received in evidence at the hearing.

(3 ) The court shall mail the investigator's report to 
counsel and to any parly not represented by counsel at 
least ten days prior to the hearing unless a shorter time 
is ordered by the court for good cause shown. The inves­
tigator shall make available to counsel and to any party 
not represented by counsel the investigator's Hie o f un­
derlying data and reports, complete texts o f diagnostic 
reports made (o the investigator pursuant to the provi­
sions o f subsection (2 ) o f this rection, and the names and 
addresses o f all persons whi m the investiga'or has con­
sulted. Any party to the prjeeeding may call the investi­
gator and any person whom he has consulted for cross- 
examination. A party may not waive his right o f cross- 
examination prior to the hearing. (1973 1st ex.s. c 157 § 
22.)
Authority to make reports to au n t count o f  other states: RCW

26.27200

26.09.230 Child custody— — Priority status o f  pro­
ceedings Hearing Record Expenses .f wit­
nesses. Custody proceedings shall receive priority in 
being set for hearing.

Either party may petition the court to authorize the 
payment o f necessary travel and other expenses incurred 
by any witness whose presence at the hearing the court 
deems necessary to determine the best interests o f the 
child.

The court without a ju ry  shall determine questions o f 
law and fact. I f  it finds that a public hearing may be 
detrimental to the child's best interests, the court may 
exclude the public from a custody hearing, but may ad­
mit any person who has a direct and legitimate interest 
in the work o f the court.

I f  the court finds it necessary to protect the child's 
welfare that the record o f any interview, report, investi­
gation, o r testimony in a custody proceeding be kept se­
cret, the court may make an appropriate order scaling 
the record. (1973 1st ex.*. c 157 § 23.)

26.09.240 Chil-* custody Visitation rights. Aa
parent not granted custody o f the child is entitled lo 
reasonable visitation rights unless the court finds, after a 
hearing, that visitation would endanger the child's phys­
ical, mental, or emotional health. The court may order 
visitation rights fo r any person when visitation may serve 
the best interest o f the child whether or not there has 
been any change o f circumstances.

Any person may petition the court for visitation rights 
at any time including, but not limited to, custody 
proceedings.

The court may modify an order granting or denying 
visitation rights whenever modification would serve the 
best interests o f the child but the court shall not restrict 
a parent's visitation right: unless it finds that the visita­
tion would endanger the child's physical, mental, or 
emotional health. (1977 ex.s. c 271 § I; 1973 1st ex*. c 
157 $ 24.)

26.09.250 Child custody Powers and duties o f
custodian Supervision by appropriate agency when
necessary. Except as otherwise agreed by the parties in 
writing at the time o f the custody dei ee the custodian 
may determine the child's upbringing,.. ading his edu­
cation, health care, and religious training, unless the 
court after hearing, finds, upon motion by the noncusto­
dial parent, that in the absence o f  a specific limitation o f 
the custodian's authority, the child's physical, mental, or 
emotional health would be endangered.

I f  both patents or a ll contestants agree to the order, or 
i f  the court finds that in the absence o f the order the 
child's physical, mental, or emotional health would be 
endangered, the court may order an appropriate agency 
which regularly deals with children to exercise continu-11 
ing supervision over the case to assure that the custodial 11 
or visitation tc^na-ofTFie decree are ca'rried out. Such 
order may be modified by the court at any time upon 
petition by either party. (1973 1st exa. c 157 $ 25.]

26.09.260 Child custody decree Modification. ( I )
The court shall not modify a prior custody decree unless 
it finds, upon the basis o f facts that have arisen since live 
prior decree or that were unknown to the court at the 
time o f the prior decree, that a change has occurred ia 
the circumstances o f the child or his custodian and that 
the modification is necessary to serve the best interests 
o f the child. In applying these standards the court shall 
retain the custodian established by the prior decree 
unleu:

(a ) The custodian agrees to the modification;
(b ) The child has been integrated into the family o f 

the petitioner with the consent o f the custodian; or
(c ) The child's present environment is detrimental to 

his physical, mental, or emotional iealth and the harm 
likely to be caused by a change *,( environment it out­
weighed by the advantage o f a change lo  the child.

(2 ) I f  the court finds that a motion lo  modify a prior 
custody order has been b r o i j i t  in bad faith, the court 
shall asseu the attorney's fees and court costs o f the 
custodian against the petitioner (1973 1st e u .  c 157 |  
26 .|

26.09.270 Child custody Temporary custody or-
drr or modification o f custody decree—— Affidavits re­
quired. A party seeking a temporary custody order or 
modification o f a custody decree thall submit together 
with his motion, an affidavit setting forth facts support­
ing the requested order or modification and thall give 
notice, together with a copy o f his affidavit, to other

[Tilt* i t  R C W - t  to)
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parties to the proceedings, who may file opposing affi­
davits. The court shall deny the motion unless it find, 
that adequate cause for hearing (he motion is established 
by the affidavits, in which case it shall set a dale for 
hearing on an order to show cause why the requested 
order or modification should not be granted. (1973 1st 
ex.s.c 157 § 27.)

26.09.280 Child custody or support actions or pro­
ceedings Venue. Hereafter every action or proceed­
ing to change, modify, or enforce any final order, 
judgment, or decree heretofore or hereafter entered in 
any dissolution or legal separation or declaration con­
cerning the validity of a marriage, whether under this 
chapter or prior law, in relation to the care, custody, 
control, or support of (he minor children of the marriage 
may be brought in the county where said minor children 
are then residing, or in the courl in which said final or­
der. judgment, or decree was entered, or in the county 
where the parent or other person who has the care, cus­
tody, or control o f the said children is then residing. 
(1975 c 32 $ 4; 1973 1st ex.s. c 157 § 28.)

ak .09.290 Final decree of divorce nunc pro tunc. 
Whenever either of the parties in a divorce action is. 
under the law, entitled to a final judgment, but by mis­
take. negligence, or inadvertence the same has not been 
signed, filed, or entered, if no appeal has been taken 
from the interlocutory order or mction for a new trial 
made, the court, on (he motion of cither party thereto or 
upon its own motion, may cause a final judgment to be 
signed, dated, filed, and entered therein granting the di­
vorce as of the date when the same could have been 
given or made by the court it applied for. The 'ourt may 
cause such final judgment to be signed, dated, filed, and 
entered nunc pro tunc as aforesaid, even though a final 
judgment may have been previously entered where by 
mistake, negligence or inadvertence the tame has not 
been signed, filed, or entered as soon as such final judg­
ment, the parties to such action shall be deemed lo ha>e 
been restored to the statu, of single persons as of the 
dale affixed to such judgment, and -uy uu ir -iyc  of ei­
ther of such panies subsequent to six momhs after the 
granting of the interlocutory order as shown by the min­
utes of the court, and after the final judgment cou'd 
have been entered under the lav if applied fo», thall he 
valid for all purposes as of the d. te affixed 'o  such fin il 
judgment upon the filing thereof. (1973 1st n j .  c 157 J 
29)

26.09.300 Restraining orders--------Notice-—  Refusal
lo comply Penally Defense. ( I)  An y person hav-
ing had actual notice of the csistence of a restraining 
order issued by a court of competent jurisdiction in an 
aclion for the dissolution of a marriage under this chap­
ter who refutes lo comply with the provisions of such 
order when requested by any peace officer of ihe stale 
shall be guilty of a misdemeanor.

(2) The notice requirements of subsection ( I)  may be 
satisfied by ihe peace ofTicer giving oral or written *vi- 
dencc to ihe person subject to the order by reading from

lisei m i

or handing to that person a copy certified to be an ac­
curate copy of the original on file by a notary public or 
the clerk of the court of the court order which copy may 
be supplied by the court, the complainant or the com­
plainant's attorney.

(3) T. a remedies provided by this section shall not 
apply unless restraining orders subject to this section 
shall bear the legend: V IO L A T IO N  O F  T H IS  O .vD ER  
W IT H  A C T U A L  N O T IC E  O F  ITS  T E R M S  IS A  
C R IM IN A L  O F F E N S E  U N D E R  C H A P T E R  26.09 
R C W  A N D  IS A L S O  S U B JE C T  T O  C IV IL  C O N ­
T E M P T  P R O C E E D IN G S .

(4) It is a defense to prosecution under subsection (1) 
of this section that the court order was issued contrary 
to law or court rule: P r o v id e d , That no right of action 
shall accrue against any peace officer acting upon a 
properly certified copy of a court order lawful on its face 
if such officer employs otherwise lawful means to effect 
the arrest. (1974 ex.s. c 99 § I.)

26.09.900 Construction— — Pending divorce actions.
Notwithstanding the repeals of prior laws enumerated in 
section 30. chapter 157, Laws of 1973 1st ex. sess., ac­
tions for divorce which were propc. y and validly pend­
ing in the superior courts of this state as of the effective 
date of such repealer (July 15, 1973) shall be governed 
and may be pursued to conclusion .nder the provisions 
of law app1'cabIethjtfio-«t the time of commencement 
of such action an3all decrees and orded heretofore or 
hereafter in all other respects regularly 'entered in such 
proceedinp re declared valid: P r o v id e d ,  That upon 
proper cause being shown al any time before f in J  de­
cree. the court may convert such action to an action for 
dissolution of marriage as provided for in R C W  26.( 9- 
001.(1974 ex a. c IS |  I.)

26.09.901 Conversion of pending action lo dissolution 
proceedinp. Any divorce action which was filed prior to 
July IS. 1073 and for which a final decree hat not been 
entered on February I I .  1974, may. upon order of the 
supcrio court having jurisdiction over such proceeding 
for grod cause shown, be converted to a dissolution pro­
ceeding and thereafter be continued under the provisions 
of this chapter (1974 ex.s. c 15 |  2.)

26.09 902 R C W  26.09.900 and 26.09.901 deemed In 
effect on July 16. I97J. The provisions of R C W  26.09- 
.900 and 26 09.901 arc remedial and procedural and 
thall be construed to have been in effect at of July 16. 
1973. |I974 c x x c  15 f  J )

26.09.905 Construction of rhapler with uniform child 
custody jurisdiction act (chapter 26 27 RCW j. See R C W  
26 27.900

Chapter 26.12 
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B j  JAMES A . C O O K

Curbside du lle r last week marked the fad  of the holi­
day season. Forlornly awaiting garbage trucks, trees 
with dragging tinsel and heaps of crinkled gift wrap 
signaled the passing cf anticipation and the beginning o f ' 

memories.
But inside many homes, warm recollections had been • 

purchased at a price of b it lr  conflict. While others were 
rushing about from store to store, planning dose family 
gatherings around the tree or menorah, divorced parrots 
in these homes too often were making frantic calls to their 
lawyers, petitioning courts and waging fierce battles over 
which one of them would spend the holidays with the chil-j  _  * -* •• •  • W r - • .# ,.uTTIL ;* »*1 a. |Se4i £ 1 •  • « •• n~r

No other single tlm tapm  todies such baited controver­
sy between divorced parenu as do the holidays. Wrapped 
as they are to tbe mood and myth of family unity, the Holi­
days are meant to.be shared with children. Children give 
purpose lo  tradition. Thus, this time of the year highlighU • 
more poignantly than any other example how badly our 
courts have failed to protect a child's ngbt to know the - 
love of both parents.

Op until now, tbe courts have meticulously divided be-' *» 
< tween divorcing parenu all the material wealth erf the * 

marriage: The car, tbe couch, tbe house, were split SO-SO. * 
, But the most precious part cf that marriage, tbe children, t 

went to one parent, the one designated as custodian, al-

•  most exclusively. Tbe other parent was rt „  jla r ly  left wtth "j 
oo lv a  very small portion o f the child's U r rand frequently • 
had to fight repeatedly, assuming devastating legal ex­
penses. to even maintain that ahred of contact with the 
child.

Thu formula for injustice is about to become a thing cf 
the past. On Jan. L  California's new Joint custody law ' 
AB1480 went Into effect Hereafter, at the request of either 
parent Judges mum consider joint custody awards. Such 
requests can be made not on.’ v far pending divorces, but - 
also tn the caae of divorces alre. dy granted.;

From now on dtvordng paren t will be encouraged eith- • 
t r  to c l down togetb t  and wi*k out tatnt-custody ar- 
rangemenu or to wori them out through their attorneys 
or counselor*. In order to allow th* utmost flexibility and, 
thereby, to insure that various ways of life can be accom­
modated under the new !a», n o r ir  t  guidelines have brer 
imposed on lltiratmg couple*. T r u . each Joint-custody 
agreement can be tailor-made. rach set of parenu can *1 
draw up a plan most practical -ad suitable to their situs- 
t m  Legislators believe that u W “ self-ordering” (design- 
Mg the court order mder whicn they wiD be bound) vi!l 
lead to more compliance wtth court orders 00 the pu t of 
parents, cnee most people a rt iod lnrd to honor an agree- • 
ment they negotiate themselve* *

Further, since the oourt still has the suthorlty tn order \ 
sole custody to the parent most tolerant of the child's coo*! 
tinutni rtlitxmshJp with the other parent. It is believed 
that that ootioo will prove to be an incentive U grra er ••

• cooperation between negotiating parent* “  K 
J The new custody law was inspired tn part hy the grow-

•  mg number of custody-change suite brr-jght by fathers 
who had no recourse under the p m  aihng law to overcome 
custodial mother* who obstructed the father's attempts to 
t maintain dose contact with the child. Noo-cmtodia) moth­
ers were also interested to the Joint custody concept,

; though they are fewer to number and thus have not rt - 
.  cetyed as much publicity as have the father*, . “  * '  1

Divorced fathers haTc become more willing in recent 
, yeara to express their areuish over the los? of their home*, their wivas and their children. More people realise the fan- 
(  portant role a father plays to the child's life. And more 
i father* develop and Tslue Ih d r parenting skills. In fact, 

the new movie “Kramer vs. Knm er“  gains its power from 
the mrturant father role played by Dustin Hoffman. Still, 
the courts were cau^* to a cultural lag. Laws did not 
change fast enough or s cJttvefy enough to respond to so-ca lchanito . _  • j  - t • •

I '  The initial push far new legislation came from profes- 
. sionals topsychiatric. s rd o b n a l and counseling fields. A
* grauiymgiy large number cf lawyer* also endoraed the
* necessity of joint custody. _____, , "
'"  Actually, the outrage over custody awards begin to 
’ build soon after the > > fa u lt"  divorce Family Act rrf 1970
was nacted. Subsequent studies regarded The lack cf a - 
jomt-custody option a? the single greatest Inequity left un- 
; rectified when the no-fault divorce was imposed. Since the * 
statute still provided that custody could only be awarded 
lo  eltber parent (o r an outrider under certain arcum- 
stances), the parent who demanded tt of the court would 1 
receive a-divorce without showing of cum . Tbe other 

j parent-who may not ba re  been consulted. 1 u  not have ! 
‘ been desirous of divorce and may not have wittingly given 
cause for divorce—could be promptly excluded from tbe 
child's life except for viritatioo based on a schedule de­
creed by the court without consulting the excluded parent.

* . In fact, the non-custodial parents often are treated as 
nonperaon* They have been harred from access to thesr 
children's medical records, although they often are (ban- ’

* da lly responsible for the medical bills. School sdmmutre- 
. tors and teachers have often colluded with the obstruc­

tionist parent h r refusing to provide the non-custodts) 
parent wtth any information whatsoever about the child— 
even though such refusals violate federal Uw. . v .  f  j* •
.  Tbe net effect was that Uw-abidmg fathers whose con­
duct as fathers and husbands eras theoretically not to 
question, sere, nevertheless, severed from a normal reU- • 
twrnhip with their children tn decrees as revere as If the *  
men had committed a crune. - f  -  V
y.> **. tjjr^  ivrfluf;.*bL . . tr.'I  ssst»* asm saw*

C o o  A n f l c l c f l  o r m c f l

V

I n t e r p r e t a t i o n . B a c k g r o u n d  

• E d i t o r i a l *

P A R T  V C l  S to u r .  1AK1UT D V D



E R A S IN G  C A L IF O R N IA ’S U N J U S T  FO R M U LA * "
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»« > •  ^ •
Aad. despite the myth of the irresponsible, footloose end 

fancy-free fanner husband, many divorced fathers are de- 
, tenmned to remain committed parents to their children. 
Many yearn to rejoice with thd r child over a school award 
o r to commiserate over a failure. They seek to share in­
fluencing and guiding their child through the formative 
years . .  . . -; - .  r - - < .*•

T ie  new law should help avofi two problems that fre­
quently endanger the well-being o f children. In the past,, 
excluded parenu have aomeume* resorted to "child s led - 
mg" or tw abandoning child support for lack cf frequent 
and extensive contact with their children. Certainly, a pat­
tern of mounting frustratxn over not being able to see and 
share the child often precedes abandonment or child sea l­
ing by tbe noa-custodial parent

Studies show that about two-thirds c f din  red fathers 
fa ll behind in child support after the first year of divorce, 
and i t  as seems to be the case, a  significant number of 
these fathers have had visitation obstructed before finally 
withdrawing support, jwot custody should end this tnooua , 
cycle.

M 'trover, the new law will shift the focus to a deacon 
based oo protecting the child's equal access to both parents 
regardlem of custodial arrangements and an " v ” irT " g
parental sharing o f respanabdity for tbe child. Thus, lb* 
new law sUpulatca that custody should be awarded in tbe • i 
following order o f preference according lo  tbe best inter- 
t s u  of the child To both parents yxmly or to either 
parent When awarding aote custody, the court is encour­
aged to choice the parent who will most tolerate tbe 
child's frequent and continuing contact with the other

Cit Preference of owtnrtian will not be made an the 
of the parent's sex. - -• *

' V  No longer can the reluctant o r vindictive parent entity 
use custody, visitation obstruction or demal as a weapon 
against the other parents or u o  the court aa party lo such actioa ■ -  • • . »  *
‘  C e rta in !a ll childreo are entitled to the love and in­
fluence of both parents, but when they are pulled between 
tw o qwntng parenu they suffer acutely. Piychotogwu 
and psychiatrists have often warned of the long-lasting Ul 
effects of such trauma. i
r -  After ymn of study, tn tact prefeaaonals have oocapOed 
»  hst of advene rractiona a child suffer* aa a reautt of sale- ’  
cusudy awards. Children immediately fed lost and aban­
doned rvganflow of the presence o r excellence of the cus- 
todul parrot. Peelings of annety and loyalty conflicts lead 
to strained relations wtth thr custodial parent, dwusb- 
artees tn ihe child's social relations and learnuif problstiMi t 
Thereto often eoofuaoa to aes-rate idcnUflcatioa.

But children are not the only ones to uoderyo trauma.
Non-custodial parenu led  annoua over the aiparsuoQ and

at the ton o f tbrir close family members, and familiar roles 
aad habits. Practical problems such as economic instability 
create added stras . The ability to parent declines as does 
self -concept. (Mothers feel leas physically attractive a-4 
fathers suffer greater initial changes.) Feelings J  rou»- 
lessness and extreme loneliness also pain these parents.

Joint custody, which preserves as much as possible of 
the existing relationship between parents and child, will 
soften many of these symptoms.

Every year about this tune, much is written o f the large 
number of Americans who suffer severe depression 
throughout th . holiday season. Suicides increase. Some of 
these undents are directly related to tbe shattered home. 
Many of my colleagues bewail the high stacks of litigation 
papers filed hy cheats who. la  the lace of the eustrfa l 
parent's recsunce. ding to the hope, however sitgh'. of 
sharing the holidays with their child.

For these people and for the many, many children iwc 
and confused by embattled parenu. the new Joun-custody 
law is a marvelous present for the oew year. □

Janet A. Cook.cn odmiaistrator e/e nonprofit 
thot rrw rcA /i Iryuixtitv. rtfoktora and judicial •notun.

* initiated end authored the ongtnel c m n  o f AB 1490 
uhteh, m modified farm, look effect Jan. L
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S o l e  C u s t o d y  
S p l i t  C u s t o d y  
J o i n t  L e g a l  C u s t o d y

D i v i d e d  o r  A l t e r n a t i n g  C u s t o d y
J o i n t  C u s t o d y
J o i n t  P h y s i c a l  C u s t o d y

J o i n t  P h y s i c a l  t  L e g a l  C u s t o d y
As an  a i d  t o  p a r e n t s  and  c l i e n t s ,  a s  w e l l  a s  p r o f e s s i o n a l  p r a c t i ­

t i o n e r s ,  t h e  f o l l o w i n g  i s  i n t e n d e d  a s  a l a y * a a n ' s  g u i d e  t o  c h i l d  c u s t o d y  
t e r m i n o l o g y .  C o u n s e l o r s  may f i n d  t h i s  c o m p i l a t i o n  u s e f u l  f o r  d i s t r i b u t i o n  
t o  c l i e n t s  s o  t h a t  a l l  p a r t i e s  h a v e  a s i m i l a r  c o m p r e h e n s i o n  o f  t e r m s .  The  
e a s e  w i t h  w h i c h  many o f  t h e s e  t e rm s  h a v e  b e e n  i n c o r p o r a t e d  i n t o  c a s u a l  
c o n v e r s a t i o n ,  b u t  w i t h o u t  d e f i n i t i o n ,  h a s  l e d  t o  m i s i n t e r p r e t a t i o n .  
F u r t h e r m o r e ,  t h e  l a y  p ’ i b l i c  h a s  b e e n  e x p o s e d  t o  a  w i d e  r a n g e  o f  i n t e r p r e ­
t a t i o n s  o f  c u s t o d y .  Some o f  t h e  d e f i n i t i o n s  h a v e  b e e n  e r r o n e o u s  o r  
c o n t r a d i c t o r y ,  o f t e n  b e c a u s e  t h e  o m i s s i o n  o r  a d d i t i o n  o f  d e s c r i p t i v e  
a d j e c t i v e s  a l t e r s  o r  r e s t r i c t s  t h e  s c o p e  o f  c u s t o d y .

C o n f u s i o n  a l s o  a r i s e s  b e c a u s e  c o u r t s ,  a s  w e l l  a s  t h e  m e d i a ,  
f r e q u e n t l y  u s e  c e r t a i n  t e rm s  i n t e r c h a n g e a b l y .

D e f i n i t i o n  o f  t e r m s  i s ,  p r i m a r i l y ,  t h e  p r o d u c t  o f  s t a t u t e  a n d  
c a s e  l a w  p r e c e d e n t .  T h e  f o l l o w i n g  d e f i n i t i o n s  h a v e  b e e n  d e r i v e d  f r o m  
s u c h  s o u r c e s ,  b u t  t h i s  c o m p i l a t i o n  i s  i n t e n d e d  a s  a  c o n v e n i e n c e  r a t h e r  
t h a n  a  l e g a l  r e f e r e n c e .  H ow e v e r ,  a  m u t u a l  u n d e r s t a n d i n g  b y  p a r e n t s  o f  *~ 
t h e s e  t e r m s  i s  l e s s  l i k e l y  t o  s t i m u l a t e  a l e g a l  q u e s t  o n  a n  e r r o n e o u s  
a s s u m p t i o n  a b o u t  a  f o r a  o f  c u s t o d y  o r  t o  n e c e s s i t a t e  s u b s e q u e n t  l i t i g a t i o n  
b e c a u s e  ) f  a ^ i n t e r p r e t a t i o n .

S i n c e  o u r  p r i m a r y  i n t e n t  i s  t o  a i d  t h e  d i v o r c e d  f a m i l y  t o w a r d  an  
o p e r a b l e  p l a n  o f  c u s t o d y  r a t h e r  t h a n  a d i v e r s i o n  i n t o  d e b a t i n g  t h e  
i n t e n t  o f  t e r m s ,  we h o p e  t h i s  i n f o r m a t i o n  w i l l  b e  u s e f u l  i n  e s t a b l i s h i n g  
a  t e r m i n o l o g y  w i t h  w h i c h  t h e  p a r t i e s  a g r e e .

T h e  p a r e n t  o r  p a r e n t s  p a r t i c u l a r l y  i n t e r e s t e d  i n  j o i n t  c u s t o d y  a r e  
a d v i s e d  t o  c o n s i d e r  t h e  tepm  i n  i t s  l a r g s r  c o n t e s t ,  t h a t  o f  j o i n t  p h y s i c a l  
an d  l e g a l  c u s t o d y .  T h i s  i s  t h e  f i n a l  f o rm  o f  c u s t o d y  d e s c r i b e d  a t  t h e  
c o n c l u s i o n  o f  t h i s  c o m p i l a t i o n .  The  s c o p e  a n d  i n t e n t  o f  e a c h  p r e v i o u s l y  
d e s c r i b e d  c u s t o d y  f o r m  a i d s  i n  c l a r i f y i n g  t h e  i n t e n t  a n d  s i g n i f i c a n c e  o f  
j o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y .

A c k n o w l e d g m e n t  i s  e x t e n d e d  t o  t h e  f o l l o w i n g  a u t h o r i t i e s ,  f r o m  whom 
de  i n i t i o n  i n f o r m a t i o n  h a s  b e e n  d e r i v e d ,  a l t h o u g h  we a r e  r e f r a i n i n g  f r o m  
I n d i c a t i n g  s p e c i f i c  r e f e r e n c e  t o  e a c h  a u t h o r i t y  b e c a u s e  o f  o u r  e d i t e d  
a b b r e v i a t i o n s  o r  e l a b o r a t i o n s  o f  t h e i r  o r i g i n a l  c o m m e n t s .  T h e r e f o r e ,  
r e a d e r s  w i l l  a l s o  b e n e f i t  f r o m  t h e  m o r e  e x t e n s i v e  d e s c r i p t i o n s  o f :

H. J a y  F d l b e r g  & Mar i /a  G ra h am ,  ' J o i n t  C u s t o d y  o f  C h i l d r e n  
F o l l o w i n g  D i v o r c e , '  U n i v  o f  C a l i f ,  D a v i s ,  Law R e v i e w ,
Sunsae r  1 9 7 9 .

R o b e r t  M n o o k i n ,  ' C h i l d  C u s t o d y  A d j u d i c a t i o n : J u d i c i a l  F u n c t i o n s  
i n  t h e  r a c e  o f  I n t e r m i n a n c y , ' Law & C o n t e m p o r a r y  P r o b l e m s ,  
S um n e r  1 9 7 5L

A L i n d e y ,  ' S e p a r a t i o n  A g r e e m e n t s  a n d  A n t e - N u p t i a l  C o n t r a c t s , '  
1 9 7 7

S o u r c e :  J a m e s  A .  C o o k ,  1 0 6 0 6  W i l k i n s  A v e n u e ,  L o s  A n g e l e s ,  C a l i f  9 0 0 2 4



V  ;
S o l e  c u s t o d y  d e s c r i b e s  an  a w a r d  o f f  c u s t o d y  t o  o n e  p a r e n t  w i t h

v i s i t a t i o n  r i g h t s  t o  t h e  n o n - c u s t o d i a l  p a r e n t .
An e a r l y  im p e t u s  f o r  t h i s  f o r m  of f c u s t o d y  w a s ,  a n d  s t i l l  i s ,  a n  

i n t e n t i o n  b y  t h e  c o u r t  t o  k n ow  whom t o  h o l d  l e g a l l y  r e s p o n s i b l e  a s  b e i r .  
i n  c o n t r o l  o f f  t h e  a c t i v i t i e s  a n d  c o n d u c t  o f f  a  c h i l d .  H o w e v e r ,  m u c h  o f f  
t h e  d i s s e n s i o n  o f f  r e c e n t  y e a r s  a b o u t  s o l e  c u s t o d y  h a s  a r i s e n  b e c a u s e  
p a r t i c i p a n t s  h a v e  f r e q u e n t l y  a s s u m e d  t h a t  s o l e  c u s t o d y  i s  l e s s  o f f  a 
r e s p o n s i b i l i t y  f o r  t h e  c o n d u c t  o f f  a  c h i l d  i n  s o c i e t y  a s  a  w h o l e  a n d  c o r  
o f f  a  r e s p o n s i b i l i t y  i n  c o n t r o l  o f f  a  c h i l d ' s  a c c e s s  t o  t h e  a l t e r n a t e  • 
p a r e n t .

D i v i d e d  o r  A l t e r n a t i n g  C u s t o d y

D i v i d e d  o r  a l t e r n a t i n g  c u s t o d y  p e r m i t s  e a c h  p a r e n t  t o  h a v e  a  c h i  
f o r  a  p a r t  o f f  a  y e a r  o r  a l t e r n a t i n g  p o r t i o n s  o f f  a  y e a r ,  o r  c p c n  s u b s e q u  
o r  a l t e r n a t i n g  y e a r s .  R e c i p r o c a l  v i s i t a t i o n  r i g h t s  a r e  a f f o r d e d  t 
t h e  n o n - c u s t o d i a l  p a r e n t .  E a c h  p a r e n t  a l t e r n a t e s  a n d  a s s u m e s  t h a  r e s c o n  
i l i t y  a n d  c o n t r o l  a c c o r d e d  a s o l e  c u s t o d i e n  d u r i n g  t h e  t i m e  p e r i o d  w h en  
c h i l d  i s  a w a r d e d  t o  t h e  r e s p e c t i v e  p a r e n t .

D i v i d e d  o r  a l t e r n a t i n g  c u s t o d y  i s  n o t  j o i n t  c u s t o d y .

S p i l t  C u s t o d y

J,S o l i t  c u s t o d v  a w a r d s  o n e  o r  c o r e  c h i l d r e n  t o  o r . e  p a r e n t  a n d  t h e  
• o t h e r  c h i l d  o r  r e m a i n i n g  c h i l d r e n  t o  t h e  a l t e r n a t e  p a r e n t .  P a r e n t s  a n d  

c o u r t s  c o n s i d e r i n g  t h e  s p l i t  c t s t o d y  a l t e r n a t i v e  w i l l  w i s h  t o  w e i g h  
c a - e f u ’ l v  t h e  w i s d o m  a n d  n e c e s s i t y  o f f  a s s u r i n g  t h s t  c h a  c h i l d r e n  cz  o  
d o " n o t  h a v e  s i g n i f i c a n t  t i m e  t o g e t h e r  w i t h  t h e i r  s i b l i n g s .

e
a

J o i n t  C u s t o d y

C a l i f o r n i a ' s  C i v i l  C o d e  S e c t i o n  4 6 0 0 ,  S e c t i o n  I ,  t a k i n g  e f f e c t  
J a n u a r y  1 ,  1 9 8 0  o p e n s  w i t h  e  p u b l i c  p o l i c y  s fca tem»* . ; t  o f  i n t e n t  " . . . t o  
a s s u r e  m i n o r  c h i l d r e n  o f f  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e  
a f t e r  t h e  p a r e n t s  h e v e  s e p a r a t e d  o r  d i s s o l v e d  t h e i r  m a r r i a g e  e n d  t o  
e n c o u r a g e  p a r e n t s  t o  t h e r e  t h e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  o f  c h i l d  
r e a r i n g  i n  o r d e r  t o  e f f e c t  t h i s  p o l i c y . "  Xn a d d i t i o n .  S e c t i o n  2 ,
S e c t i o n  4 6 0 0 . 5  ( c )  d e f i n e s  J o i n t  c u s t o d y :  " . . . a n  o r d f r  a w a r d i n g  o u s t e d  
o f f  t h e  m i n o r -  c h i l d  o r  c h i l d r e n  t o  b o t h  p a r e n t s  a n d  p r o v i d i n g  t h a t  • • 
p h y s i c a l  c u s t o d y  s h a l l  b e  s h a r e d  b y  t h e  p a r a a t e  i n  m u ch  a  w ay  a e  t o  a e i  
t h e  c h i l d  o r  c h i l d r e n  of f f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r i  
C o n s e q u e n t l v ,  j o i n t  c u s t o d y ,  a s  i n t e n d e d  b y  t h e  C a l i f o r n i a  s t a t u t e  i s  
i n i t i a l l y  e n d  p r i m a r i l y  c o n c e r n e d  w i t h  t h e  j o i n t  P h y s i c a l  a s p e c t  o f f  
c u s t o d y  d e s c r i b e d  b e l o w  u n d e r  j o i n t  p h y s i c a l  e n d  l e g a l  c u s t o d y .

I n  i o i n t  c u s t o d y ,  b o t h  p a r e n t s  r e t a i n  » nd  s h a r e  t h e  r e s p o r . s i b l l  
a n d  a u t h o r i t y  f o r  t h e  c e r e  e n d  c o n t r o l  o f f  t h e  c h i l d  o r  c h i l d r e n .



• •
J o i n t  l e g a l  c u s t o d y  i s  a v a i l a b l e ,  a s  a n  a l t e r n a t i v e ,  f o r  a  p a r e n t  

o r  p a r e n t s  d e s i r o u s  o f  s o l e l y  t h e  l e g a l  r e l a t i o n s h i p .  C a l i f o r n i a ' s * C i v i l  
C o d e  S e c t i o n  2 ,  S e c t i o n  4 6 0 0 . 5  ( c )  o f f e r s :  " . . . s u c h  o r d e r  m ay  a w a r d  
j o i n t  l e g a l  c u s t o d y  w i t h o u t  a w a r d i n g  j o i n t  p h y s i c a l  c u s t o d y . "

A p r i m a r y  i n t e n t  i s  t o  o f f e r  an  o p p o r t u n i t y  o f  j o i n t  l e g a l  s h a r i n g  
t o  t h o s e  p a r e n t s  who  b y  r e a s o n  o f  d i s t a n c e  o r  i s o l a t i o n  ( s u c h  a s  m i l i t a r y  
o r  o v e r s e e s  s e r v i c e )  o f  c e r t a i n  l i m i t a t i o n s  o f  r e m a r r i a g e  a r e  u n a b l e  t o  
p a r t i c i p a t e  i n  j o i n t  p h y s i c a l  c u s t o d y .

•
T h e  s c o p e  a n d  a u t h o r i t y  a n d  p a r t i c i p a t i o n  b y  a j o i n t  l e g a l  

c u s t o d i a n  h a s  b e e n  i n c r e a s i n g l y  l i m i t e d  b y  d e c i s i o n s  a n d  o p i n i o n s .  Zn 
i t s  m o s t  r e s t r i c t i v e  i n t e r p r e t a t i o n  i t  h a s  b e e n  c h a r a c t e r i z e d  a s  t h e  
' r i g h t  o f  s u r v i v o r s h i p *  w i t h  an  O p p o r t u n i t y  t o  b e  a  s u c c e s s o r  c u s t o d i a n .  
Zn i t s  b r o a d e s t  i n t e r p r e t a t i o n ,  j o i n t  l e g a i  c u s t o d y  h a s  e n c o m p a s s e d  
n e a r l y  a l l  t h e  m a j o r  r e s p o n s i b i l i t i e s  a n d  o p p o r t u n i t i e s  t h a t  C a l i f o r n i a  
r e l e g a t e d  t o  p u s t o d i a n s  e x c e p t  p h y s i c a l ,  d a y  t o  d a y  r e s i d e n c e .  T h o s e  
r e s p o n s i b i l i t i e s  a n d  o p p o r t u n i t i e s  i n c l u d e d  d e c i s i o n  p a r t i c i p a t i o n  i n  
m a t t e r s  o f  e d u c a t i o n ,  m e d i c a l  c a r e ,  r e l i g i o n ,  d i s c i p l i n e  a n d ' f i n a n c i a l  
s u p p o r t .

A p p r e h e n s i o n  a b o u t  d e c r e e i n g  m e r e l y  j o i n t  l e g a l  c u s t o d y  w i t h o u t  
c o n c u r r e n t  j o i n t  p h y s i c a l  c u s t o d y  a r i s e s  b e c a u s e  i t  i m p o s e s  u p o n  a  j o i n t  
l e g a l  c u s t o d i a n  a l l  t h e  l e g a l  r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  o f  a  
c h i l d ' s  c o n d u c t ,  d e l i n q u e n c y ,  e n c o u n t e r s  w i t h  t h e  l a w ,  v a n d a l i s m ,  a n d  
c r e d i t o r s  w i t h  n o n e  o f  t h e  p h y s i c a l  r e l a t i o n s h i p  t h a t  w o u l d  h e l p  a  
j o i n t  c u s t o d i a n  t o  a m e l i o r a t e  o r  f o r e s t a l l  t h e  c a u s e s  a r . d  c o n s e q u e n c e s  
o f  e  m i n o r ' s  l e g a l  p r o b l e m s .

E m p h a s i s  u p o n  t h e  n e c e s s i t y  o f  j o i n t  p h y s i c a l  c u s t o d y  r a t h s r  t h a n  
s o l s l y  j o i n t  l e g a l  c u s t o d y  was  m o s t  r s c s n t l y  g e n e r a t e d  b y  a  d e c i s i o n  o f  
C a l i f o r n i a ' *  F i r s t  A p p e l l a t e  D i s t r i c t  o n  May 9 ,  1 9 7 9 ,  p r i o r  t o  t h e  
l e g i s l a t i v e  d e b a t e  e n d  e n a c t m e n t  o f  C a l i f o r n i a ' s  n ew  j o i n t  c u s t o d y  
s t s t u t s  i n  Zn Re  M a r r i a g e  o f  N e a l .  T h a t  d e c r e e ,  am ong  o t h e r  p r o n o u n c e m e n t  
i n d i c a t e d  t h a t  j o i n t  l e g a l  c u s t o d y  w a s ,  i n  e f f e c t ,  m e a n i n g l e s s  i n  
c o m p a r i s o n  w i t h  s o l e  p a r e n t  p h y s i c a l  c u s t o d y .  ^ C o n s e q u e n t l y , t h e  s u b s e c u i  
e m p h a s i s  I n  C a l i f o r n i a ' s  new c u s t o d y  s t a t u t e  f o r  a  r e i t e r a t i o n  i n  s e v e r a l  
l o c a t i o n s  o f  ' f r e q u s n t  a n d  c o n t i n u i n g  c o n t a c t '  w as  a l s o  b o l s t e r e d  w i t h  
a  d e f i n i t i o n  o f  j o i n t  c u s t o d y  a s  . a t o n i n g  " . . . t h a t  p h y s i c a l  c u s t o d y  s h a l l  
b e  s h a r e d  b y  t h e  p a r e n t s . . . "  ( S e c t i o n  2 .  S e c t i o n  4 6 0 0 . S ( c ) . )  A t  t h r e e  
d i f f e r e n t  p a r a g r a p h s  w i t h i n  t h s  s t a t u t e  a  r e q u i r e m e n t  w a s  i m p o s e d  t h a t  
t h e  c o u r t  s p e c i f y  i t s  r e a s o n s  i f  j o i n t  c u s t o d y  i s  n o t  a w a r d e d .

O t h e r  l i m i t a t i o n s  o n  j o i n t  l e g a l  c u s t o d y ,  e s  c o m p e r e d  w i t h  
p h v t l c a l  c u s t o d y ,  ax  c o n t a i n e d  i n  ' B u r g e  v .  S e n  F r a n c i s c o . *  4 1  C e l .
2 d ' 6 0 S  ( 1 9 5 1 )  a n d  ' A d o p t i o n  o f  V an  A n d * , '  6 2  C a l .  A p p .  3 d  i § 9  ( 1 9 7 6 ) .  Zn 
C a l i f o r n i a ,  t h e s e  c a t  o s  a r e  r e g a r d e d  a a  o b s t a c l e s  t o  s m o o t h  f u n c t i o n i n g  
o f  j o i n t  c u a t o d y .

C o n s e q u e n t l y ,  p a r e n t s  e s t a b l i s h i n g  j o i n t  c u s t o d y  w i l l  w i s h  t o  
a s s u r e  t h o a s e l v e s  o f  t h s  f u l l  s c o p e  o f  j o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y  
l e s t  s u b s e q u e n t  l i t i g a t i o n  o c c u r  t h a t  i s  a o r e  t h e  ^ - n s e q u s n c e  o f  i r . t s r p r a  
t a t i u n  t h e n  a n y  i n h e r e n t  f l e w  i n  t h e  c o n c e p t  o f  j o i n t  p a r e n t i n g .

_



Th e  s h a r i n g  o f  t h a t  r e s p o n s i b i l i t y  c a n  t r a v e r s e  a n  e n t i r e  s p e c t r u n  
f r o m  c a s u a l  c o o p e r a t i o n  t o  s p e c i f i c a l l y  d e l i n e a t e d  t i m e s  a n d  f u n c t i o n s ' .  
T h e  s h a r i n g  c a n  b e  o£ a l l  p a r e n t i n g  f u n c t i o n s  o r  t h e  p a r t i e s  c a n  a d o p t  
o r  a l l o c a t e  f u n c t i o n s  t o  e a c h  o t h e r  d e p e n d i n g  o n  c a p a b i l i t i e s ,  i n t e r e s t s ,  
and  p r a c t i c a l  s o l u t i o n s  f o r  a s s u m in g  r e s p o n s i b i l i t y .

T h e  s h a r i n g  o f  t h e  c h i l d  o r  c h i l d r e n ' s  t im e  b e tw e e n  j o i n t  c u s t o d i a
c a n  a l s o  e x t e n d  a c r o s s  a  s p e c t r u m ,  w h e t h e r  t h e  d e c i s i o n  i s  f o r  a  s c r u p u ­
l o u s l y  e q u i t a b l e  d i v i s i o n  o f  t im e  o r  a  r a t i o n a l  a n d  r e a s o n a b l e  a l l o c a t i o n  
o f  t i m e  p r e d i c a t e d  o n  che  t im e  e a c h  p a r e n t  h a s  a v a i l a b l e  t o  a s s u m e  
c u s t o d i a n s h i p  o r  t o  g * a n t  t im e  t o  t h e  a l t e r n a t e  p a r e n t .

J o i n t  c u s t o d y  c a n  a l s o  accom m oda te  a w id e  r a n g e  o f  a l t e r n a t i v e s  f c  
t h e  a l l o c a t i o n  and  a s s u m p t i o n  o f  t h e  f i n a n c i a l  o b l i g a t i o n s  o f  c h i l d
s u p p o r t .  T h u s  f a r ,  n o  known s t a t u t e  p e r m i t t i n g  an  a w a r d  o f  j o i n t  c u s t o d y
h a s  s p e c i f i e d  e  c o n c u r r e n t  f o r m u l a  c o n c e r n i n g  c h i l d  s u p p o r t .  T h e  r e s o l u t i  
o f  c h i l d  s u p p o r t  w i t h i n  j o i n t  c u s t o d y  r e m a i n s  a  m a t t e r  f o r  t h e  p a r e n t s  t c  
r e s o l v e  among t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  th em  o r  f o r  t h e  c o u r t  t o  
d e t e r m i n e  a f t e r  a n  a s s e s s m e n t  o f  r e s o u r c e s ,  a s s e t s ,  i n c o m e  e n d  a b i l i t y  
o f  e a c h  p a r e n t  t o  p a y .

J o i n t  c u s t o d y  h a s  a l s o  b e e n  r e f e r r e d  t o  e s  j o i n t  p a r e n t i n g ,  
c o - p a r e n t i n g ,  s h a r e d  c u s t o d y  o r  c o - c u s t o d y .  F o rm s  o f  j o i n t  c u s t o d y  
h a v e  a l s o  b e e n  c h a r a c t e r i z e d  e s  d u e l  p a r e n t i n g ,  n o - f a u l t  c u s t o d y ,  a n d  
c o n c u r r e n t  c u s t o d y .  The  v a r i a t i o n s  i n c o r p o r a t i n g  ' p a r e n t i n g '  e r e  
a p p l i c a b l e  d e f i n i t i o n s  s o c i o l o g i c a l l y ,  b u t  t h e y  h a v e  n o t  y e t  b e e n  g i v e n  1 
r e c o g n i t i o n  t h a t  c o n v e r t s  p a r e n t i n g  f r o m  e  d e s c r i p t i o n  i n t o  a  k e y w o r d .  
W h i l e  t h e  v a r i o u s  a l t e r n a t i v e  w o r d s  may s t i m u l a t e  a  w av  o f  c o m p r e h e n d i n g  
c u s t o d y  p a r t i c i p a t i o n  f o r  b o t h  p a r e n t s ,  i t  a p p e a r s  l i k e l y  t h a t  M o i n t  
c u s t o d y '  w i l *  p r e v a i l  e s  t h e  t e r m i n o l o g y  i n  m o s t  j u r i s d i c t i o n s  f o *  t h e  
f o r s e e e b l e  f u t u r e .

W h i l e  some o b s e r v o r s  o b j e c t  t o  u s e  o f  t h e  t e r m  ' c u s t o d y '  b e c a u s e  
o f  t h e  c o n n o t a t i o n s  o f  c r i m i n a l  l e w , * t h e  s i m i l a r i t y  m ay  m e r e l y  b e  
c o i n c i d e n t  e n d  i s  e p r o b a b l e  o u t g r o w t h  o f  t h e  i n t e n t  t o  e s t a b l i s h  a d u l t  
r e s p o n s i b i l i t y  f o r  c o n t r o l  o f  t h e  a c t i o n s  o f  m i n o r s .

A s i g n i f i c a n t  a l t e r a t i o n  o c c u r s  when j o i n t  c u s t o d y  i s  a m p l i f i e d  
o r  c o n s t r a i n e d  b y  t h e  a d d i t i o n  o f  s p e c i f i c  a d j e c t i v e s  a s  i n  j o i n t  l e g a l  
c u s t o d y ,  j o i n t  p h y s i c a l  c u s t o d y ,  o r  j o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y .

D u r i n g  . e g i s l a t i v *  d e b a t e ,  v a r i c i s  q u a l i f i c a t i o n s  u p o n  t h e  s c o p e  c 
j o i n t  c u s t o d y  w e r e  p r o p o s e d ,  d e b a t e d ,  end  t h e r e u p o n  e l i m i n a t e d .  T h e  
l i m i t i n g  q u a l i f i c a t i o n s  w e r e  r em o v e d  s o  e s  n o t  t o  r e s t r i c t  t h e  s c o p e  o f  
o p t i o n s  end  a r r a n g e m e n t s  a v a i l a b l e  t o  p a r e n t s  t h r o u g h  j o i n t  c u s t o d y .  
G e o g r a p h i c  p r o x i m i t y ,  f o r  I n s t a n c e ,  was  r e m o v e d  e s  a  q u a l i f i c a t i o n  t h s t  
m ig h t  l i m i t  a v a i l a b i l i t y  o f  j o i n t  c u s t o d y  f o r  a  p a r e n t  o r  p a r e n t s  
d e s i r o u s  o f  s h a r i n g  c u s t o d y .



T h e  s h a r i n g  o f  r e s i d e n c e ,  p a r t i c i p a t i o n  i n  c a r e ,  a n d  e s t a b l i s h m e n  
a n e  r e c o g n i t i o n  o f  t h e  v a l i d i t y  o f  a d u a l  home a r e  i n t e g r a l  t o  t h e  c o n c e  
o f  j o i n t  p h y s i c a l  c u s t o d y .

T he  a l l o c a t i o n  o f  s i g n i f i c a n t  p e r i o d s  o f  t i m e  f o r  t h e  c h i l d  o r  
c h i l d r e n  t o  b e .  r e s i d e n t  e x c l u s i v e l y  w i t h  e a c h  p a r e n t  i s  u s u a l l y  a m a j o r  
c o n s i d e r a t i o n  o f  a  p a r e n t  o r  p a r e n t s  e n j o y i n g  j o i n t  p h y s i c a l  c u s t o d y .

P r e c i s e  e q u a l i t y  o f  t im e  a l l o c a t i o n  may b e c om e  a n  i n i t i a l  
p r e o c c u p a t i o n  c f  t h o s e  p a r e n t s  d e s i r i n g  j o i n t  p h y s i c a l  c u s t o d y .  H o w e v e r ,  
o n c e  t h e  p r i n c i p a l  o f  s h a r i n g  j o i n t l y  h a s  b e e n  e s t a b l i s h e d  a n d  t h e  f e a r  
o f  i r r e p a r a b l e  l o s s  o f  t h e  c h i l d  o r  c h i l d r e n  b y  o n e  o f  t h e  p a r e n t s  h a s  
b e e n  d i s p e l l e d ,  t h e  p r a c t i c a l  a v a i l a b i l i t y  o f  t i m e  b y  e a c h  p a r e n t  o f  
c h i l d - r e a r i n g  t im e  c a n  become t h e  g u i d e l i n e  f o r  a l l o c a t i n g  r e s i d e n c e  
t i m e .

•
H e s i t a n c y  t o  a c c e p t  p a r t i c i p a t i o n  i n  j o i n t  c u s t o d y  b y  o n e  p a r e n t  

may h a v e  a s sum ed  t h e  l i k e l i h o  d  o f  a c q u i r i n g  s o l e  p a r e n t  c u s t o d y  i s  
f r e q u e n t l y  t r a c e a b l e  t o  ( a )  an  e x p e c t a t i o n  o f  c h i l d  s u p p o r t  f i n a n c i a l  
i n c o m e  b y  r e a s o n  o f  r e t a i n i n g  s o l e  p o s s e s s i o n  o f  a  c h i l d ,  ( b )  f e a r  e n d  
g u i l t  t h a t  b y  m o r e  f r e q u e n t  and  e x t e n s i v e  c o n t a c t  w i t h  t h e  a l t e r n a t e  
p a r e n t  a  c h i l d  nu.y d e v e l o p  a  d i s t a s t e  f o r  t h e  s o l e  c u s t o d i a n ,  p a r t i c j l e r  
i f  t h e  p a r e n t  p r o n e  t o  s o l e  c u s t o d i a n s h i p  was c l e a r l y  t h e  i n i t i a t o r  o f  
t h e  d i v o r c e ,  and  ( c )  o p p o r t u n i t i e s  f o r  e x t o r t i o n  o r  p s y c h o l o g i c a l  h a r a s s  
t h a t  a r e  i n h e r e n t  i n  r e t a i n i n g  s o l e  c u s t o d y  i f  t h e  e x c l u d e d  p a r e n t  i s  
k n ow n  t o  p l a c e  a  h i g h  v a l u e  on  a p a r e n t a l  r e l a t i o n s h i p  w i t h  a n  i s o l a t e d  
c h i l d  o r  c h i l d r e n  end  l o n g s  f o r  t h e i r  c o m p a n i o n s h i p .  H e n c e ,  c o u n s e l o r s  
e nd  p a r e n t s  w i l l  n e e d  t o  e n c o u r a g e  a  r e a l i s t i c  e x o r c i s m  o f  f i n a n c i a l  
g r e e d ,  f e a r  a n d  g u i l t ,  a n d  e x t o r t i o n  and  h a r a s s m e n t  i n  o r d e r  t o  a c h i e v e  
a  m o r e  r e l a x e d  a l l o c a t i o n  o f  t i m e .

T e n  b e s i c  v a r i a t i o n s  f o r  a .  ‘ o c a t i o n  o f  t i m e  e x i s t  f r o m  w h i c h  j o i n t  
c u s t o d i a n s  c a n  i n t e g r a t e  o r  e l a b o r a t e  on  t h e i r  p r e f e r e n c e s  a n d  t h e i r  
a v a i l a b i l i t y .  *

V a r i a t i o n s  f o r  s h a r i n g  j o i n t  p h y s i c a l  c u s t o d y  I n c l u d e :
( 1 )  F r e e d o m  o f  m ovemen t  b e tw e e n  two h om e s .
C2) S c h o o l  y e a r  v e r s u s  suss&er v a c  t i o n ,  w i t h  e x c h a n g e  w e e k e n d s  * n i g h t
( 3 )  D i v i d e  T e l l  ft S p r i n g  s e m e s t e r s  end  d i v i d e  s u r v a e r  v a c a t i o n .
( 4 )  2 - 3  m on th s  v e r s u s  2 - 3  m o n t h s ,  w i t h  e x c h a n g e  n i g h t s  e n d  w e e k e n d s .
( 5 )  1 m o n th  v e r s u s  1 m o n t h ,  w i t h  e x c h a n g e  w e e k e n d s  6 n i g h t s .
( 6 )  2 w e e k s  v e r s u s  2 w e e k s ,  w i t h  n i g h t s  ft s p e c i e ?  v a c a t i o n  p e r i o d s .
(7) 1 w e e k  v e r s u s  1 w e e k ,  w i t h  s p e c i a l  v a c a t i o n  p e r i o d .
( 8 )  3*i d a y s  v e r s u s  3>i d a y w i t h  s p e c i a l  w e e k e n d  ft v a c a t i o n  p e r i o d s .
( 9 )  W o r k d a y  w eek  v e r s u s  w e e k e n d s ,  w i t h  s p e c i a l  v a c a t i o n  p e r i o d s .
( 1 0 )  C h i l d  r e m a i n s  i n  o r i g i n s l  home , p a r e n t s  a l t e r n a t e .

Th e  m e a n i n g f u l  s h a r i n g  o f  i g n i f i c e n t  p e r i o d s  o f  t i m e  f o r  s
r e l a x e d  r e l a t i o n s h i p  b y  c h i l d  end  p a r e n t ,  f r e e  f r o a  s u p e r f i c i a l i t y  e n d
im p e rm a n e n c e  o f  " v i s i t a t i o n "  i s  p a r a m o u n t  t o  t h e  i n t e n t  o f  j o i n t  p h y s i c s  
c a s t o d j .

e  •
F i n a n c i a l  c h i l d  s u p p o r t  f o r  j o i n t  p h y s i c a l  c u s t o d y  s i t u a t i o n s  

i s  a l s o  s u b j a c t  t o  s r a n g e  o f  c h o i c e s .



( 1 )  Or.e_ p a r e n t  a s s u s i e s  a l l _ . c h i l d  s u p p o r t  c o s t s .
( 2 )  E a c h  c a r a n t  a l t e r n a t e s  a n d  a s s u r . e s  c h i l d  s u p p o r t  c o s t s  i n  r e s p o n s e

t o  f l u c t u a t i o n s  a n d  s e a s o n a l  v a r i a t i o n s  i n  e a c h  p a r e n t ' s  i n c o m e .
( 3 )  E a c h  p a r e n t  a s s u r e s  c h i l d  s u p p o r t  c o s t s  w h i l e  c h i l d  i s  r e s i d e n t

w i t h  t h e  r e s p e c t i v e  p a r e n t . "
( 4 )  E q u a l  s p l i t  b e tw e e n  p a r e n t s  o f  c h i l d  s u p p o r t  c o s t s

( a )  b a s e d  o n  p r e d e t e r m i n e d  c o l l a r  f i g u r e ,  o r
( b )  b a s e d  o n  a c t u a l  a n d  v e r i f i a b l e  e x p e n d i t u r e s .

( 5 )  P e r c e n t a g e  s h a r i n g  o f  c o s t s  p r e d i c a t e d  o n  r e s p e c t i v e  b u t  d i f f e r e n t
i n c o m e s  o f  e a c h  p a r e n t .

( 6 )  S n a r i n g  o f  c o s t s  b a s e d  o n  n e e d  a n d  a b i l i t y  o f  e a c h  p a r e n t  t o  p a y .

I
J o i n t  P h y s i c a l  & L e g a l  c u s t o d y

• •• • 4 m
•

T h e  i n t e n t  o f  C a l i f o r n i a ' s  c u s t o d y  s t a t u t e  o f  1 9 3 0  i s  t o  e s t a b l i s  
a  c o n d i t i o n  a n d  e x p e c t a t i o n  t h a t  j o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y  w i l l  
p r e v a i l  u n l e s s  a p a r e n t  c a n  e s t a b l i s h  w i t h  s u f f i c i e n t  r e a s o n  t h a t  a  l e s s  
e q u i t a b l e  c u s t o d y  a w a r d  s h o u l d  b e  d e c r e e d .  T h e  c o u r t  i s  r e q u i r e d  . t o  
i t e m i z e  t h e  r e a s o n s  f o r  a l e s s  t h a n  e q u i t a b l e  d e c r e e  o f  j o i n t  c u s t o d y .

J o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y  c a n  e n c o m p a s s  t h e  p r o v i s i o n s  
i t e m i z e d  a b o v e  f o r  j o i n t  l e g a l  a n d  f o r  j o i n t  p h y s i c a l  c u s t o d y ,  r e s p e c t ! * /  
H o w e v e r ,  b y  a g r e e m e n t ,  p a r e n t s  c a n  a l s o  a l t e r ,  t r a d e  o r  a l l o c a t e  f r o m  a r  
t h e  p r o v i s i c r . s  w i t h  t h o s e  c u s t o d y  f o r m s  t o  s u i t  t h e i r  n e e d s  a n d  p r e f e r e r .  
a n d  t h e s e  o f  t h e i r  c h i l d r e n .

A s t a t u t e ,  s u c h  a s  C a l i f o r n i a ' s ,  t h a t  s i g n i f i e s  a  p r e f e r r e d  s o l u t  
o f  j o i n t  c u s t o d y  a n d  m o r e  s t r i n g e n t  r e q u i r e m e n t s  f o r  t h e  j u s t i f i c a t i o n  o  
l e s s  t h a n  j o i n t  c u s t o d y ,  p r o v i d e s  a n  i m p o r t a n t  i n c e n t i v e  f o r  p a r e n t s  t o  
a n t i c i p a t e  c o n s t r u c t i v e l y - t h e  m e r i t s  o f  j o i n t  c u s t o d y ,  b o t h  l e g a l  a n d  
p h y s i c a l .
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Research Request No: %(?■
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TO:

RESEARCH EVALUATION
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FROM: Uuncan L. Read, Director

RE: Evaluation of Research Products

To ass ist us in Improving the quality  of our research services, we would appreciate 
your response to the following questions: w

Was the information unbiased?

Oid I t  provide answers to (or, at least, useful Information on) 
a l l  the questions you posed?

Mas the research completed and delivered to you 1n a timely manner?

Was I t  c lea r ly  written?

May we release this Information to the public?

C Z l
I____ I Three months from the date of transmittal

I____ I At the end of the current leg is la t ive  session

Please be assured that we w i l l  take your comments seriously In performing
future research for you. *

Please return to Mouse Research Agency, Mail Stop 3100.

Thank you.
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Jamary 29, 1981

Representative M1ke Relrne 
Attention: Jody Sutherland

Christine Johnson arid Carol RlggsV Research Staff

SUBJECT: Research Request 82-18
Child Custody and V is ita tion Enforcement

This memorandum 1s 1n response to your request for Information 
regarding jo int custody and enforcement of parental v is ita tion  rights 
1n California, Oregon, and Washington. The relevent statutes from 
each state are attached, and the major provisions summarized below.

Jo.nt Custody

In California, Oregon, and Washington, as 1n many other states, the 
courts have the authority to award custody of children to both parents 
Jo in tly . In California and Oregon, state statutes expressly give the 
court this r o w e r .  In Washlrgton, the court Is empowered to award 
custody as 1t sees f i t ,  based on a determination of the best Interests 
of the child.

At present, California 1s th! only one of these three states which 
has enacted legislation pertaining to presumptive Joint custody, 
legislation regarding presumptive Joint custody was Introduced In 
the Oregon legislature 1n 197", and a b i l l  Is currently under consider, 
atlon In the Washington House of Representatives.

California. California 1s unique among states with Joint custody 
laws in that Its  statutes establish specific procedural guidelines 
for the court; 1n other s t i te s ,  the tendency has been to simply 
grant the courts the power to award Joint custody or to Imply the 
a va i lab i l i ty  of Joint custody by defining I t .

California law states that cjstody shall be awarded In ihe followlnq 
order of preference, depending on the best Interest of the child: 
f i r s t ,  to both parents Jo in tly ; and second, to one of the parents. 
It Is Important to note that this provision does not create a pre­
sumption of Joint custody; rather. I t  states the public 's prefer, 
once for Joint custody awards.
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California law presumes that Joint custody 1s 1n the best Interest 
of the child only when both parents have agreed to this award. The 
court has the right to deny joint custody even under these circum­
stances; however, 1t 1s required by law to state the reasons for 
the denial.

Where only one parent desires Joint custody, California law requires 
that the court consider It equally with sole custody. If Joint 
custody 1s not awarded, the court must again explain Its rationale.

Legislation 1s currently pending 1n the California State Legislature 
which would make Joint custody the presumption In all cases unless:

(a) the parents have agreed that custody should 
be awarded to only one of them; or

(b) the court finds one parent unfit.

Oregon. Currently, under Oregon law, the courts nay award custody 
TTcnTldren to "one party or Jointly."

Oregon House B111 2538, which was not enacted, would have 
created a disputable presumption that Joint custody 1s In the bnst 
Interests and welfare of the child. In contrast to th* current 
California law, this proposal would have made Joint custody th# 
presumption In all custody cases, not Just cases wh*r* th* parents 
had agreed upon a Joint custody arrangement. A copy of the legisla­
tion 1s attached for your reference.

Washington. As not.d above, legislation regarding Joint custody 1s 
currently under consideration In Washington. The proposed legislation 
1s slaller to California's 1n that Joint custody would be a disput­
able p»esi«ptlon when both parents were In agreenent, and would he 
considered eqially with sole custody at the request of either parent. 
Unlike Cal1fO"i1a‘s current law, however, the legislation would 
establish a sttearn-lined procedure for modifying existing orders to 
stipulate Joint Instead of sole custody. Th* bill Is expected to be 
revised 1n committee within the next two days, and we will forward a 
revised version to you as soon as It arrives.

enforcement of Parental visitation eiQhts

Neither tne National Council of State Legislatures nor th* National 
Association of Commissioners for Uniform State Laws were familiar
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with any model legislation on v is ita tion  enforcement. A s ta ff  person 
for the latter fe l t  that there was a general trend among the states 
towards provisions for mediation or arbitration of v is ita tion  d is ­
putes.

The procedures for enfc cement of v is ita tion  1n California, Oregon, 
and Washington are b r ie f ly  outlined below.

California. An Individual who w i l l fu l l y  denies v is ita tion  can be 
prosecuted under California Penal Code section 278.5. An Individual 
convicted under this code may be punished by Imprisonment for not 
more than one year and one day, a fine of not more than $1,000, or 
both.

According to Jack Trier, who Is In charge of v is ita tion  enforcement 
for the Sacramento area, very few people are criminally prosecuted 
In California for failure to grant v is ita t ion . Typically, noncus­
todial parents who have been denied v is ita tion  f i l e  a cotplalnt with 
Tr ier 's  o ff ice . The custodial parent Is then notified by le tter  that 
a complaint has been f i le d ;  he or she Is warned of the possible 
consequences, and advised to contact the other parent, a private 
attorney, or Trier 's  o ff ice . Trier estimates that 75% of the cases 
are resolved by him or his s ta f f ,  acting. In his words, as "social 
workers", and persuading the parties to compromise. The remaining 
cases are referred to the Family Court system for resolution.

Since January of 1981, California law has required that v is ita tion  
disputes be subject to mediation before being referred to court. 
The law states that:

The purpose of such mediation proceeding shall he to reduce 
acrimony id*lch may e i ls t  between the parties am to develop 
an agreement assuring the child or children's close and con­
tinuing contact with both parents after the marriage 1s 
dissolved. The mediator shall use his or her best efforts 
to effect a settlement of the custody or v is ita tion  dispute.

Cases •dilch are mediated result In a legal court order; however, 
attorneys are not necessary, and the procedures are less formal than 
In an actual courtroom.

Trier noted that in the majority of the cases handled by his o ff ice ,  
there are conflicts regarding v is ita tion  because the original custody 
order did not specify precisely when and under what circumstances 
the non-custodial parent may see the child . Trier said that orders 
typ ica l ly  state that the non-custodial parent has the right to "rea-
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sonable v is i ta t io n ".  Problems arise because tht two parents cannot 
agree about what this constitutes. According to Trier, generally 
what Is necessary In these cases 1s negotiation of a formal v is i ta ­
tion schedule.

Oregon. In Oregon, a non-custodial parent must return to court 1n 
order to enforce his or her v is ita tion  rights. According to Judge 
Nachtlgal, of the Circuit Court for the Portland area, an Individual 
who Is w i l l fu l l y  denying v is ita tion  may be held 1n c iv i l  contempt of 
court, and sentenced to up to six months In j a i l .  Often, however, 
the court w ill refer the parents to the Family Conc1lat1on Service 
which attempts to resolve their disputes out of court.

Under Oregon law, there are no criminal penalties for withholding 
v is ita tion . Oregon law does permit the court to eliminate or reduce 
child support payments""!f v is ita tion  Ts~belng denied; however, accord­
ing to Judge Nacntlgal, very few judges, U  any, exercise this power. 
The court also has statuatory authority to award attorneys fees to 
parents who are In vio lation of a v is ita tion  order.

Washington. The procedure fcr enforcement of v is ita tion  In Washlng- 
ton Is very similar to Oregon’s. An Individual who Is being denied 
v is ita tion  rxist f i l e  a motion with the court In order to have his or 
her v is ita tion  order enforced. The court may charge the custodial 
parent with contempt. Parents are frequently referred to Family 
Court for mediation.

9y law, the court may order a party to pay a reasonable amount for the 
cost to the other party of maintaining and defending a v is ita tion  
enforcement proceeding.

We hope this Information Is of use to you. Please don’ t hesitate to 
call us I f  you require anything further.

CJ/CJ

Attachments:

California Statutes 
Oregon Statutes 
Washington
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P r e s e n t  and p a s t  methods o f  d e a l i n g  w i th  d i s p u t e d  c h i l d  cu s to d y  
i s s u e s  have been a d i s a s t e r o u s  f a i l u r e .  H i s t o r i c a l l y  we have 
a l l ow ed  b i a s e s  and n o t  th e  b e s t  i n t e r e s t  o f  the  c h i l d r e n  t o  be 
the  d e t e rm in in g  f a c t o r s  i n  the  m i l l i o n s  o f  c a se s  t h a t  have 
f i l t e r e d  th rough  o u r  c o u r t  s y s t em s .  The r e s u l t s  o f  o v e r  a cen ­
tu ry  o f  a b u s iv e  d i s p o s i t i o n s  o f  t h e s e  c a se s  a r e  m easu rab le  as 
w i l l  be ment ioned  l a t e r .  To t h o r o u g h l y  a p p r e c i a t e  the  need f o r
H .B .  210 we must unde rs tand  th e  f a i l u r e s  o f  the p r e s e n t  sys tem 
and be r e a l i s t i c  enough t o  a c c e p t  the  f a c t  i t  i s  f a i ! t n g !
In  a 1860 o p i n i o n  the New Hamshire Supreme C o u r t  r u l e d  i n  uph o ld ing  
an award o f  c u s t o d y  t o  a f a t h e r ;

" I t  i s  a w e l l  s e t t l e d  d o c t i n e  o f  the common law ,  
t h a t  th e  f a t h e r  i s  e n t i t l e d  t o  th e  cu s to d y  o f  h i s  
m ino r  c h i l d r e n ,  as a g a i n s t  th e  mothe r and e v e r y ­
body e l s e :  t h a t  he i s  bound f o r  t h e i r  main tenance
and n u r t u r e  and has the  c o r r e s p o n d i n g  r i g h t  t o  
t h e i r  obed ien ce  and t h e i r  s e r v i c e s . "
" I t  i s  one o f  the c a r d i n a l  p r i n c i p l e s  o f  n a tu r e  and 
o f  law t h a t ,  as  a g a i n s t  s t r a n g e r s ,  the f a t h e r ,  how­
e v e r  p o o r  and humble , i f  a b l e  t o  s u p p o r t  th e  c h i l d  
in  h i s  own l i f e s t y l e  and o f  good 8K>ral c h a r a c t e r ,  
c anno t  w i t h o u t  the most s h oc k ing  i n j u s t i c e ,  be 
d e p r i v e d  o f  th e  p r i v i l e g e  by anyone w ha te v e r ,  however 
b r i l l i a n t  th e  advan tage  he may o f f e r .  I t  i s  n o t  
enough t o  c o n s i d e r  th e  I n t e r e s t s  o f  th e  c h i l d  a l o n e . "
(American J o u r n a l  o f  P s y c h i a t r y  1 3 3 : 1 2 1 0 7 ,  1 9 7 6 ,  page 
1370 )

From t h i s  18 th  c e n tu r y  m e n t a l i t y  we went t o  th e  o t h e r  e x t r a s *  as 
espoused  i n  the  M inneso ta  P am l l y  Law P r a c t i c e  Manua l .

- 1 -
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"E xcep t  i r .  vc—* r a r e  c a se s  th e  f a t h e r  s h ou ld  n o t  
have c u s t o d y  o t  th e  m in o r  c h i l d r e n  o f  th e  p a r t i e s .
He i s  u s u a l l y  u n q u a l i f i e d  p s y c h o l o g i c a l l y  and 
e m o t i o n a l l y ;  n o r  does he have the  t ime and c a r e  t o
s u p e r v i s e  th e  c h i l d r e n .  A law ye r  n o t  o n l y  does  an
i n j u s t i c e  t o  h im s e l f ,  bu t  he i s u n f a i r  t o  h i s  c l i e n t , 
t o  th e  s t a t e ,  and t o  s o c i e t y  i t  he g i v e s  any e n c ou r ­
agement t o  th e  f a t h e r  t h a t  he *5710uId  hdvt* t!U5fcodv o f  
h i s  c h i l d r e n . A l aw ye r  who en cou rag e s  h i s  c l i e n t  t o  
f i l e  f o r  c u s t o d y ,  u n l e s s  i t  i s  one o f  t h e  c l a s s i c  
e x c e p t i o n s ,  has d i f f i c u l t y  c o l l e c t i n g  h i s  f e e s ,  has 
a most u n r e a s o n a b le  c l i e n t ,  has  ta k en  th e  t ime o f  
th e  c o u r t  and th e  w e l f a r e  ag e n c ie s  i n v o l v e d ,  and has pu t  a burden  on h i s  l e g a l  b r e t h r e n . "  'Volume 5 0 ,  pg 75)

Has t h e ^ e n d e r  y e a r s  d o c t i n ^  been e l im i n a t e d  i n  o u r  sys tem  to d a y ?
In  t h e o r y  y e s ,  we have v e r y  good ca se  law and A la s k a  has some o f
t h e  most p r o g r e s s i v e  s t a t a t o r y  law in  tn e  n a t i o n .  But th e  f a c t s
a r e  th e  b i a s e s  s t i l l  e x i s t  and p r e c on c lu d ed  d e c i s i o n s  a r e  be ing  
made b e f b r e  cne r i d t s  a r e  e v e r  e s t a b l i s h e d  i n  award ing  c u s t o d y  
o f  c h i l d r e n ,  t o  the  d e t r im e n t  o f  th e  c h i l d r e n .
S in c e  1 9 7 7 ,  we have been a s s o c i a t e d  w i t h  o v e r  185 d i v o r c e  r e f o rm  
o r g a n i z a t i o n s  a round  the n a t i o n  t h a t  have c o l l e c t i v e l y  g a th e r e d  
the  r e s u l t s  o f  o v e r  3 5 0 , 0 0 0  d i s p u t e d  c h i l d  c u s t o d y  c a s e s .  The 
r e s u l t s  s h c k i n g l y  d em on s t r i l f t  CM SMV» Statements"! b u t  o f  
t h e s e  c a s e s  o n l y  4.5% o f  them were d ec id ed  in  f a v o r  o f  f a t h e r s .
I t  i s  n o t  r em o t e l y  the  i n t e n t  o f  t h i s  w r i t e r  t o  s u g ge s t  l a t . i e r r .  
s h o u ld  r e c e i v e  c u s t o d y  most o f  t h e  t im e b u t  common sense  t e l l s  
us t h a t  i t  i s  n o t  i n  the b e s t  i n t e r e s t  o f  c h i l d r e n  to  t><» I I r  .1 3 i : . u : o  p a r en t  homo neaded bv a mothe r  1 5 . 5 1  f l f  ghB~FlBS.
Uhe long  te rm n e g a t i v e  e r r e c t s  on I  ft* C M i d f i h  UUUld nu duaU l 
be j u s t  as  d i s t u r b i n g  w i t h  the  f i g u r e s  r e v e r s e d .  T h i s  o r g a n i z a t i o n  
i a  c u r r e n t l y  d o in g  a s tudy  o f  th e  Anchorage C o u r t  System wnere wa 
a r e  e x am in ing tho  r e c o r d s  ^  i lu i  Sa a t  two

,£££ rs  and the  i n i t i a l r e s u l t s  show t h a t  i n  t h i s  c i t y  th o  s t a t i s t i c a l  
c o n c l u s i o n ^ " * ! !  n o t  even be as  im p a r t i a l  as  th e  n a t i o n a l  s t u d y ,  
as a p p au l i n g  as th o s e  f i g u r e s  a r e .
What a r e  th e  r e s u l t s  o f  th e  abuses spoken  o f  s o  f a r ?

1 .  90% o f  a l l  hos t tc ld es  a r e  a d i r e c t  r e s u l t  o f
d o sM s t l c  r e l a t i o n  p r o b l i

2 .  901 o f  th e  ame r ic an  p r i s i o n  p o p u l a t i o n  i s
f rom  a b ro k en  home.

3 .  90% o f  a l l  women murde red between th e  ages
o f  20 and 30 a r e  k . l i e d  by t h e i r  husbands o r  
e x -hu sband s .

4 .  9 o u t  o f  10 women on w e l f a r e  a r e  p r o d u c t s  o f
d i v o r c e .

5. 2o% of the civil case load in the A l a s k a  C ourt
v/*t*n 19 d o m e s t i c  relations.



The c r im i n a l  a c t i v i t i e s  r e l a t e d  t o  th e s e  p rob lems a r e  the  r e s u l t s  
o f  p e o p l e ,  no rma l  e v e r yd ay  Am e r i c an s ,  b e ing  pushed t o o  f a r  by an 
a p a t h e t i c  s y s tem .  By b e ing  d en ied  the  a cce s s  co t h e i r  c h i l d r e n , 
by b e ing  f o r c e d  t o  be f i n a n c i a l l y  o b l i g a t e d  t o  t h e i r  e x - s p ou se  
t o  th e  p o i n t  o f  r i d i c u l o u s n e s s ,  by hav ing  g a s o l i n e  pou red  o n t o  
th e  sm o ld e r in g  p i l e  o f  emo t ion s  by a t t o r n e y s  and o t h e r s  i n v o l v e d  
w i th  th e  ca se  as th e s e  p e o p l e  a r e  g o ing  th rough  the  most d i f f i c u l t  
em o t i o n a l  e x p e r i e n c e  th ey  w i l l  e v e r  e n c o u n t e r  n e x t  t o  l o s i n g  a 
lo v e d  one i n  d e a t h .  ^ H .B .  2 1 0 ^ w i l l  e l l i v i a t e  a l o t  o f  the g r i e f  
f o r  t h e s e  p e o p l e  and g i v e  them a l t e r n a t i v e s  t h a t  a r e  encou raged 
by the  c o u r t s  and th e  r e l a t e d  l e g a l  e s t a b l i s h m e n t  t h a t  a r e  more 
c o m f o r t a b l e  and t h a t  th ey  can l i v e  w i t h .
As th e  law has d ev e lo p ed  some c o u r t s  have r e c o g n i z e d  the  f a i l u r e s  
o f  th e  p r e s e n t  system and have p r o v id e d  d i r e c t i o n  t o  the l ow e r  
c o u r t s  m  t h e i r  w r i t t e n  o p i n i o n s .

" P a ren th o od  i s  a c o n t i n u i n g  b i l a t e r a l  r e s p o n s i b i l i t y  
and o p p o r t u n i t y .  I t  c anno t  be a v o id e d  o r  s u c c e s s f u l l y  
d i v i d e d . A  d e c r e e  o f  d i v o r c e  o f f e r s  no excuse  o r  a l i b i  
f o r  t h e  aba tement o f  p a r e n t a l  i n t e r e s t  o r  o b l i g a t i o n .
The d i s s o l u t i o n  o f  th e  m a r r i a g e  c o n t r a c t ,  l e a v i n g  in  
i t s  wake c h i l d r e n  who a r e  t h e  in n o c en t  v i c t im s  o f  the  
r e s u l t a n t  b r o k j n  home, s h o u ld  oe a c h a l l e n g e  t o  the 
f a t h e r s  and mothe rs  o f  such c h i l d r e n  t o  make an even 
g r e a t e r  e f f o r t  t o  m in im iz e ,  as  f a r  as p o s s i b l e ,  the 
i n c i d e n t a l  and u n a v o i d a b l e  l o s s e s  o f  l o v e ,  c o u n c i l  
and g u i d a n c e . "
(Mc B e t r i c k  v s .  M cBe t r ic k  284 P2d 3 5 2 ,  Oregon )
"Whoever may h a / e  c u s t o d y ,  i t  i s  th*; du ty  o f  each p a r e n t  
and each f a m i l y  member t o  the  c h i l d r e n  t o  a c t  a s i d e  p e r s o n a l  
f e e l i n g s  and a c t  i n  a manner which i s  s u p p o r t i v e  o f  the 
r e l a t i o n s h i p  o f  th e  c h i l d r e n  t o  th e  o t h e r  p a r e n t . "
(Warren  v * .  Warren 528 P2d 1 0 8 8 ,  O regon ,  1974 )

A t t i t u d e s  a r e  a l o w l v  b e i ng rhanaad  and d i r e c t i o n  i s  be ing  p r o -  
v i d e d  by the  A la skan  c o u r t s  on an I n d i v i d u a l  b a s i s .  I n  a 1975 
o p i n i o n  f rom  th e  Ke t c h i k a n  S u p e r i o r  r o u r t .  J udge Th<-m*flp Sfrhni r?  
emphas ized th e  p o s i t i o n s  ta ken  h e r e  i n  h i s  r ema rks  as he awarded 
c u s t o d y  o f  a 4 y e a r  o l d  boy and a 7 y e a r  o l d  g i r l  t o  the f a t h e r .

" C e r t a i n l y  a f a c t o r  i n  d e to rm ing  the  f i t n e s s  o f  the 
p a r e n t  i s  the  k in d  o f  l e a r n i n g  which m igh t  be c a l l e d  
f i t n e s s  t h a t  e i t h e r  o r  b o th  p a r e n t s  a r e  a b l e  and 
w i l l i n g  t o  p r o v i d e .  In  te rms  o f  f i t n e s s ,  t o  p r o v i d e  th e  g e re  nhe these  c h i l d r e n  r n j u f r o  and In te rms o f  
th e  r e l a t i o n s h i p  ’ ■ •it th e  p a r t i e s  b e a r  t o  th e  c h i l d r e n  
I  f i n d  b o th  a r e  f i t  and b o th  a r e  i n  f a c t  good p a r e n t s ,  
have ta ken  good c a . e  o f  th e  c h i l d r e n ,  l o v e  the  c h i l d r e n  
and b o th  have a good r e l a t i o n s h i p  w i t h  them. I  am 
l e f t  w i t h  th e  v e r y  na r row  b a s i s  on which t o  r e s o l v e  the  
q u e s t i o n  and t h a t  i a  the  v iew t h a t  I  can t a k e  f rom  the  
t e s t im on y  t h a t  I ' v e  h ea rd  up t i l l  now, o f  which p a r e n t  
i s  b e t t e r  a b l e  t o  m a in t a i n  the  s t a t u s  quo t o  f a c i l i t a t e  
th e  c h i l d r e n  and t h e i r  d e s i r e  a t  t h i s  p o i n t  as  i t s  
r e f l e c t e d  i n  th e  t e s t im on y  th e  r e l a t i o n s h i p  they  have 
w i t h  th e  p a r e n t s ,  and m a i n t a i n i n g  a m ean in g fu l  r e l a t i o n -
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s h i p  w i t h  b o t h .  I  au« s a t i s f i e d  f r om  what I ' v e  hea rd  
t h a t  the  f a t h e r  i s  b e t t e r  a b l e  t o  do t h a t  a t  t h i s  
p o i n t .  And u l t i m a t e l y  i n  t h i s  c a s e ,  i t ' s  mv c o n s i d e r e d 
o p i n i o n  t h a t  th e  p a r e n t  most f i t  w i l l  be t h a t  p a r e n t  
tha t"  d em on s t r a t e s  tn e  b e s t  a h i i i f y  t o  m a in t a in  nppg 
commun ica t ions  between b o t h . These c h i l d r e n  we re ,  
as a l l  o t h e r s  a r e , / D r o u g h t  i n t o  th e  w o r ld  w i t h o u t  
b e in g  asked ab ou t  i t ?  and t h e y ' r e  b e ing  l e ^  nnu i n 
a s i t u a t i o n  t h a t  t h e y  d i d n ' t  p a r t i c u l a r l y  ask  f o r  
and p r o b a b l y  d o n ' t  want bu t  t hey a r e  en t i t l e d  to~ th e  
gu id ance  ana a s s i s t a n c e  f rom 6o t f i )  t h e i r  p a r e n t s . 11 
fTohnson v s .  J o hn so n ,  T r a n s c r i p t  186 t o  1 8 9 ,  K e t ch ik an  
S u p e r i o r  C o u r t ,  A p r i l  7 ,  1 9 75 )

I n  c o n s i d e r i n g  c h i l d  c u s t o d y  m a t t e r s  we must r e c o g n i z e  th e  f a c t  
t h a t  mos t  p a r e n t s  t h a t  come b e f o r e  th e  c o u r t  a r e  n o t  o n l y  f i t ,  
t h ey  a r e  v e r y  f i t  p a r e n t s  and the  s t a t e  wou ld n eve r  c o n s i d e r  
i n t e r f e r i n g  i n  t h e i r  l i v e s  so  lo n g  as  t h e r e  was n o t  a d i v o r c e  
p e t i t i o n  f i l e d .  ( H. B .  21 0> i s  a n e c e s s a r y  v e h i c l e  t o  h e lp  change 
a t t i t u d e s .  I t  a l s o  r e c o g n i z e s  the  r i g h t  o f  the  p a r e h t l  tU cu i i L r o l  

i e i r  own f a m i l i e s  and i t  en c ou rag e s  them t o  do t h i s .  I t  paves 
th e  r o a d  t o  making d e c i s i o n s  i n  d i s p u t e d  c u s to d y  c a s e s  based upon 
what i s  r i g h t  w i t h  t h i s  f a m i l y  and th e s e  p a r e n t s  r a t h e r  t h a r  what 
i s  wrong w i t h  the  p a r e n t s  and th e  c h i l d r e n .  I t  p r o v i d e s  a means 
f o r  s e t t l e m e n t  t h a t  f e e l s  b e t t e r  ' j r  th e  p a r e n t s  which i n  t u r n  
h e lp s  the  c h i l d r e n  f e e l  b e t t e r .  R ecen t  s t u d i e s  such as  the  one 
f r om  r e p o r t i n g  th e  r e s u l t s  o f  f a m i l i e s  in  t r a n s i t i o n
a f t e r  d i v o r c e i v e r  a p e r i o d  o f  5 y e a r s . ( P s y c h o lo g y  Today ,  J a n u a r .  
1 9 8 0 ,  E n c lo s e d )  show t h a t  when th e  p a r e n t s  d e a l  w i th  t h e i r  d i v o r c e  
c o n s t r u c t i v e l y  and c r e a t i v e l y  then  th e  c h i l d r e n  a r e  n o t  a d v e r s e l y  
a f f e c t e d  on the  l o n g  run  whereas  i f  th e  p a r e n t s  have a l o t  o f  
t u rm o i l  and g r i e f  f o r  e x tended  p e r i o d s  o f  t ime th e s e  c h i l d r e n  w i l l  
be a f f e c t e d  a d v e r s e l y  f o r  y e a r s  t o  come and even i n t o  t h e i r  
a d u l t h o o d .
M e d i a t i o n  a n d  wr>rir«’ The As s o c i a t i o n  o f  F am i ly

' n c l l l a t l o n  C o u r t s I s  an o r g a n i z a t i o n  made up o r  j u d g e s ,  s o c i a l  
s c i e n t i s t s ,  a t t o r n e y s  and a few l a y  p e o p l e  l i k e  m y s e l f  and t h e ”  
have c on c lu d ed  w i t h  t h e i r  a t u d i e e  t h a t  60 to  SQ% o f  a l l  d i s puted 
^ h i l d  c u s t o d y  cas^s  a r e  s e t t l e d  o u t  o f  c o u r t  w i th  the ^ r r r r r r r —  

/ . u e d i a i i u n  p f ^ f v r l T y . .  “ TTTF* in c a s e  I v e s .  The A s s o c i a t i o n
hag f lg f e i c l a i l y  endo rs ed  j o i n t  as th e  b e s t  f i r s t  c h o ic e
i n  r e s o l u t i o n  o f  d i s p u t e d  c a s e s  and has p u b l i s h e d  hundreds o f  
s t u d i e s  showing j o i n t  c u s t o d y ,  j o i n t  p a r e n t i n g ,  does and i s  
w o r k in g .  The concep t  has  been be ing  used f o r  up t i  J y e a r s  in  
v a r i o u s  j u r i s d i c t i o n s  and i s  w o rk in g  even when m ed ia t i o n  i s  
r e q u i r e d  r a t h e r  than  v o l u n t a r y .  O f  c o u r s e ,  t h e  succ e s s  r a t #  i s  
l ow e r  under t h o s e  c i r c um s t a n c e s  bu t  i f  we can s e t t l e  on the 
a v e r a g e ,  70% o f  a l l  c a s e s  o u t  o f  c o u r t  th e  d o l l a r  v a l u e  a l o n e  i s  
a s t r o n o m i c a l  i n  te rm s  o f  j u d i c i a l  c o s t s  n o t  t o  m en t ion  t h s  
e m o t i o n a l  b e n e f i t s  t o  th e  p a r t i e s  t h em se lv e s  and the  r e s u l t a n t  
d e c r e a s e  i n  th e  c r im i n a l  a c t i v i t i e s  t h a t  a r e  r e l a t e d  and the 
w e l f a r e  c o s t s .  Bu t  t h s  most im p o r t a n t  c o n s i d e r a t i o n  i s  how a l l  
t h i s  b e n e f i t s  the  c h i l d r e n  o f  d i v o r c e .  The r e s u l t s  o f  th e  s tudy  
f rom  C a l i f o r n i a  can n o t  be g i v e n  t o o  such  emphas i s .
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What I  have s t a t e d  h e r e  i** based upon f a c t  n o t  «iy o p i n i o n .  Some 
p e o p le  have opposed^H .B . * 1 0^bu t  I  say  anyone who opposes  i t  s imp ly  
does n o t  know enough a b o u t  i t  and th e  f a c t s  s u r r o u n d in g  the 
concep t  One a t t o r n e y  f o r  i n s t a n c e  t e s t i f i e d  t h a t  by en cou rag ing  
m ed ia t i o n  a man c o u ld  and w i l l  i n t im i d a t e  a women i n t o  a g r e e in g  
t o  someth ing  she r e a l l y  does  n o t  wan t .  I  am p o s i t i v e  t h a t  i s  n o t  
th e  r u l e  as my e x p e r i e n c e  has shown me and when such a r a r e  th in g  
happens th e  checks  and b a l a n c e s  w r i t t e n  i n t o  the  e x i s t i n g  law a r e  
d e s igned  t o  c a t c h  i t .  F o r  i n s t a n c e  i n  the  do i t  y o u r s e l f  k i t s  
a v a i l a b l e  f rom  the  e f f o r t s  o f  R e p r e s e n t a t i v e  B radne r  and G a rd in e r  
i n  1977 i t  i s  a r e q u i r em en t  t h a t  one o f  t h e  spouses  appea r  b e f o r e  
th e  c o u r t  b e f o r e  t h e  d i v o r c e  i s  g r a n t e d .  The l e g i s l a t i v e  i n t e n t  
was t o  a l l o w  the  judge  t o  a s c e r t a i n  f r om  t h a t  p a r t y  t h a t  the 
ag reement  was indeed  mutua l  and n o t  c o e r c e d .

rOthe r  checks  and b a l a n c e s  e x i s t  i n  H .B .  2 1 0 . I f  th e  c o u r t  f i n d s  
t h a t  j o i n t  cus tody i s  n o t  i n  tne  b e s t  i n t e r e s t  o f  the  f a m i l y  he 
o n l y  needs t o  s t a t e  h i s  t reasons f o r  t h a t  c o n c l u s i o n  and d i sm i s s  
th e  c o n c e p t .  The b i l l  s p e c i f i c a l l y  s t a t e s  the  p re sump t ion  f o r  
j o i n t  c u s o td y  i s  r e b u t a b l e . I t  i s  a  l o n g  way p a s t  due t h a t  we 
r e q u i r e  th e  c o u r t s  t o  j u s t i f y  t h e i r  d l aaoii 1 tian o f  ch i l d  cu s to d y  

0  de<*131o~nf. t n a t ' i i  A l l  o l l l  r e q u i r e s  and i t  s t i l l  I d E V S  them
. I  l o t  o f  d i s c r e a t l o n , t o o  much d i s c r e a t i o n  i n  my oPlfTlOB SITE 1  IB  

w i l i n g  to  compromfi e  on~~ETHE CO TOt tne  b i l l .  7
' ' J o i n t  c u s t o d y ' l l 3 n o t  f o r  e v e r y o n e  b u t  i t  wo r k s  f o r  m os t ,  w i th  

^ d i r e c t i o n ,  arid I  t h i n k  i t  wou ld be inhuman t o  deny t h i s  w o n d e r f u l  
a l t e r n a t i v e  t o  th e  p r e s e n t  sy s tem  t o  p a r e n t s  and c h i l d r e n  because 
o f  t h o s e  %fmw t h a t  a r e  t o o  immature t o  make i t  w o rk .  The c o u r t s  and 
th e  p r e s e n t  sys tem w i l l  a lw ay s  be a v a i l a b l e  f o r  t h o s e  p e o p l e  who 
d e c id e  th ey  want t o  go t h a t  way.

1I t  was r e p o r t e d  t h a t  unde r  p r a e gm  l a s  f  do no t  need H .B .  21Q. • 
T h i s  i s  t h e o r e t i c a l l y  c o r r e c t ^ u t T w h a t  i s  so im p o r t a n t  about the 
b i l l  i s  i t  w i l l  h c . p  change a t t i t u d e s  and a t t i t u d e s  a r e  th e  key  
t o  h e lp i n g  d i v o r c i n g  p e o p l e  e x p e r i e n c e  a C r e a t i v e  a i v c r c s  T h a t  
w i l l  s t r e n g t h e n  the  f a m i l y  I n s t e a d  o f  d e s t r o y i n g  I t .
I f  I  have  appea red  a n x io u s  i n  my o r a l  t e s t im on y  as w e l l  as  t h i s  
w r i t t e n  te s t im ony *  i t  i s  because  I  know t h a t  i n  the  t ime i t  t a k e s  
you t o  r e *  * t h i s i

t h e r e  w i l l  be o v e r  1 , 0 0 0  d i v o r c e s  i n  the  U n i ted  
s t a t e s  a f f e c t i n g  o v e r  3 , 0 0 0  c h i l d r e n !
t h e r e  w i l l  be a t  l e a s t  two homoc ldes  as a r e s u l t  
o f  t h e  a c t i v i t i e s  s u r r o u n d in g  t h e s e  p e o p l e !
t h e r e  w i l l  be f o u r  more p r i s o n  l n s a t e s i
and we have j u s t  g o t t e n  ISO more p e o p l e  on ou r  
w e l f a r e  r o l l s !

^ 4 0  A la s k an s  v e r e  d i v o r c e d  today  
j o n r r  CUSTODY IS THE CHLY LOGICAL AND MORALLY ACC FTABLE Al f tRNRT Ive  
TO A HAPPY INTACT HOKE FOR CHILDREN O f  DIVORCE. PARENTS DIVORCE 
EACH OTHER. CHILDREN NEVER DIVORCE THEIR PARENTS.
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