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29.53.020 (k )(3 )
Page 2. lines 10-14:
This paragraph Is simply a rewording o f certain language from ANCSA Sec. 
21(d ). The term on line 13, " ...sub jec t to the provisions o f this 
subsection." was Included so that no Individual provision could necessarily 
reinstate the exemption. For example, I f  a lease were terminated, but the 
property were s t i l l  to be "developed" (as described 1n 29.53.020 (k ) ( 1 ) )  the exemption would not be reinstated.
The Department fee ls I t  1s necessary to define the tenn "exploration" within 
the b i l l ,  and suggest the following language be added under 29.53.020 (k ) (4 ) :
For purposes of this section, the term "exploration" shall mean the examination and Investigation o f Mndeveloped land
subsurface non-renewable resources

.



f o r
CS SB 802(F in a n c e )

S e c t i o n  2 1 ( d )  o f  th e  f e d e r a l  A laska N a tiv e  C la im s S e t t le m e n t  Act 
(ANCSA) p r o v i d e s  t h a t  la n d s  conveyed t o  N a tiv e  c o r p o r a t i o n s  und er 
t h a t  b i l l  a r e  exempt fro m  l o c a l  p r o p e r t y  t a x e s  f o r  a p e r io d  o f  20 
y e a r s  a f t e r  c o n v e y a n c e .

A number o f  N a tiv e  c o r p o r a t i o n s  and l o c a l  g o v e rn m e n ts have in d ic a t e d  
t h a t  c l a r i f i c a t i o n  o f  t h i s  e x e m p tio n  i s  e s s e n t i a l  t o  p r o v id e  g u id a n c e  
t o  l o c a l  g o v e rn m e n ts and t o  a s s u r e  t h a t  th e  o b j e c t i v e s  o f  th e  s e c t i o n  
2 1 ( d )  e x e m p tio n  a r e  a c h ie v e d . S e n a te  B i l l  8 0 2 , a s  amended by th e  
F in a n c e  C o m m itte e , p r o v i d e s  th e  fram ew ork  f o r  im p le m e n ta tio n  o f  t h a t  
fe d e r a lly - m a n d a te d  ta x  e x e m p tio n .

The ANCSA t a x  e x e m p tio n  on N a tiv e  c o r p o r a t e  la n d s  t e r m i n a t e s  when 
t h o s e  la n d s  a r e  " d e v e l o p e d ."  S e c t i o n s  (2 )  and (4 )  o f  SB 8 0 2 (F ln ) 
p r o v id e  t h a t  th e  a c t i v i t i e s  o f  s u r v e y in g  o f  l a n d , c o n s t r u c t i o n  o f  
r o a d s and p r o v i s i o n  o f  u t i l i t i e s  t o  c o r p o r a t e  la n d  do n o t  i n  
t h e m s e lv e s  c o n s t i t u t e  "d e v e l o p m e n t ."  R a t h e r , la n d  s e r v e d  by r o a d s 
and u t l l l t l e a  w ould  l o s e  i t s  e xe m p tio n  o n ly  i f  a c o n d i t i o n  o f  
p r o d u c t iv e  p r e s e n t  u s e  i s  c r e a te d  w ith o u t r e q u i r i n g  s u b s t a n t i a l  
f u r t h e r  m o d i f i c a t i o n  o f  th e  p r o p e r t y . T h i s  d e f i n i t i o n  w i l l  e n a b le  
c o r p o r a t e  la n d  m a n a g ers t o  p r o v id e  th e  r e q u ir e d  i n f r a s t r u c t u r e  t o  i t s  
h o ld in g  w ith o u t t h r e a t e n i n g  i t s  ta x  e x e m p tio n , even i f ,  u n d er some 
c i r c u m s t a n c e s , a c o r p o r a t i o n  m ight r e c e i v e  re v e n u e s i n c i d e n t a l  t o  
c o n s t r u c t i o n  o f  r o a d s  o r  u t i l i t i e s .  At th e  same t i m e , l o c a l  
g o v e rn m e n ts a r e  g u a ra n te e d  th a t  th e  c o r p o r a t e  p r o p e r t y . J u s t  a s  o t h e r  
p r i v a t e  l a n d h o l d i n g s , w i l l  be c o n t r i b u t i n g  ta x  re v e n u e a  t o  com p en sa te  
f o r  th e  p u b lic  s e r v i c e s  p ro v id e d  t o  t h e i r  p r o p e r ty  a s  p r o d u c tiv e  
d ev elop m en t t a k e s  p l a c e .

D u rin g  t e s t im o n y  on t h i s  b i l l ,  th e  b ro a d e r i s s u e  o f  th e  g e n e r a l 
t a x a t i o n  p o l ic y  o f  f o r e s t  la n d s  was r a i s e d  by r e p r e s e n t l v e s  o f  th e  
ANCSA C o r p o r a tio n  t im b e r  o w n e r s . T h o se  t e s t i f y i n g  p ro p o se d  t h a t  a 
s e v e r a n c e  ta x  w as a more a p p r o p r ia t e  ta x  p o l ic y  on p r o p e r t y  d e v oted  
t o  an a c t i v i t y  o f  s t a t e w id e  s i g n i f i c a n c e  th an l o c a l  p r o p e r t y  
t a x a t i o n . F u r t h e r , th e  e x tre m e ly  lo n g  "d o r m a n t " p e r io d  betw een 
tim b e r s a l e s  r a i s e d  q u e s t i o n s  on how p r o p e r t y  sh o u ld  be ta x e d  th a t 
o n ly  e a r n s  re v e n u e  o n ce  e v e ry  60 t o  100 y e a r s .

P l a c in g  a se v e r a n c e  ta x  on tim b e r r e q u i r e s  a c o m p re h e n siv e  S t a t e  ta x  
p o l i c y . Im p o rta n t i s s u e s  t o  be r e s o l v e d  b e fo r e  im p le m e n tin g  su ch  a 
p o l ic y  would In c lu d e  th e  e q u it a b l e  t r e a tm e n t o f  tim b e r o w n e rs and 
o p e r a t o r s  on f e d e r a l  and s t a t e  l a n d s , a s  w e l l  a s  p r i v a t e  o w n e rs o f  
t l m b e r l a n d s . A l s o , an e v a l u a t io n  o f  w h e th e r a l o c a l  o r  s t a t e  
s t r u c t u r e  c o u ld  b e s t  a d d r e s s  any i n c r e a s e d  l o c a l  g overn m en t c o s t s  due 
t o  tim b e r  d ev elop m en t n e e d s t o  be c a r e f u l l y  c o n s i d e r e d .

F i n a l l y , a l l  tim b e r I n t e r e s t s  a f f e c t e d  by t h i s  p r o p o s a l  need an 
o p p o r t u n it y  t o  make t h e i r  v ie w s  h e a r d . D u rin g  h e a r in g s  on t h i s  b i l l ,  
t e s tim o n y  on th e  s e v e r a n c e  tn x  p r o p o s a l w as o f f e r e d  o n ly  by ANCSA 
C o r p o r a t io n s  h o ld in g  tim b e r l a n d s . F u tu re  h e a r in g s  on t h i s  p r o p o s a l  
w i l l  a llo w  o t h e r  i n d u s t r y  r e p r e s e n t a t i v e s  an o p p o r t u n it y  t o  com m ent.

W hile o u t s i d e  th e  sc o p e  o f  SB 802 (w h ich  c l a r i f i e s  s n  e x i s t i n g ,  
tem p o ra ry  f e d e r a l  e x e m p tio n ) t h i s  l a r g e r  i s s u e  o f  f o r e s t  len d  
t a x a t i o n  n e e d s f u r t h e r  l e g i s l a t i v e  c o n s i d e r a t i o n .

S e n a t o r  Don B e n n e t t , C o-C hair 
S e n a te  F in a n c e  C om m ittee
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TO: R e p rs e n ta t lv e  T e rry  M a rt in , Chairman
House Labo r and Commerce Committe

FROM: R e p re s e n ta t iv e  A lb e r t  P . Adams, Chai
House F inance Committee

DATE: March 1 8 , 1 9 8 2

SUBJ: HB 8 8 5 , "An Act r e la t in g  to  ta x  exem ptions ; and
p ro v id in g  f o r  an e f f e c t i v e  d a te "

I  have in trod u c ed  th is  b i l l  to  c l a r i f y  the term  "d e v e lo p ed ,"  
which i s  n o t e x p l i c i t l y  d e fin ed  in  th e  ANCSA Act o f  1 9 7 1 , o r  
th e  amndments made to  i t  by AN1 LCA o f  1 9 8 0 . Passage o f  t h i s  
b i l l  i s  v e ry  im po rtan t to  N a tiv e  c o rp o ra t io n s  and lo c a l
f ovem m en ts . I f  t h i s  is su e  i s  n o t s e t t le d  through le g ls -  
a t io n ,  i t  w i l l  be re s o lv e d  in  c o u r t , a t  g re a t  expense to  a l l  concerned .

S e c t io n  2 1 (d ) o f  ANCSA, as amended, p ro v id e s  a ta x  m oratorium  
on ANjSA land s  f o r  a p e r io d  o f  twenty y e a rs . However, t h is  
exem ption i s  l o s t  when the land  i s  "d e v e lo p e d ."  S ince the 
term  "d ev e lop ed " i s  n o t d e fin e d  in  the a c t , d i f f e r e n t  d e f in ­
i t i o n s  a re  be ing  used by d i f f e r e n t  lo c a l  ta x  a s s e s s o rs .
Cook I n l e t  N a tiv e  C o rp o ra t io n , f o r  example, has land  in  both  
the  M u n ic ip a li t y  o f  Anchorage and the Mat-Su Borough, and i s  
taxed  d i f f e r e n t l y  by each.
Some a s s e s s o rs  c la im  th a t ANCSA lan d s  e re  s u b je c t to  lo c a l 
t a x a t io n  when c o n v en tio n a l developments such as c o n s tru c t io n  
o f  r o a d s , su rv e y in g , and the p ro v is io n  o f  u t i l i t i e s  a re  made 
on the  la n d s . C on g re s s io n a l In t e n t  h o ld s  th a t  ta x a t io n  does 
n o t become e f f e c t i v e  u n t i l  some form  o f  economic development 
which p roduces income from  the land  i s  made. The le g i s la t i v e  
h i s t o r y  o f  ANCSA and ANILCA shows th a t  Congress In tended  the 
t a x a b i l i t y  o f  ANCSA land s to  be lin k e d  to  the g en e ra tio n  o f  Income, th e reb y  p ro v id in g  the  revenues n ece ssa ry  to  pay 
p ro p e r ty  taxe s  w ith ou t r i s k in g  lo s s  o f  the  la n d s . I  b e lie v e  
t h i s  b i l l  d e fin e s  the term as c lo s e ly  to  C ong re ss io n a l 
in t e n t  as p o s s ib le .
A comm ittee s u b s t i tu te  has been d ra f te d  by the Senate Community 
and R eg io n a l A f f a i r s  Committee, to  be con s id e red  la t e r  t h is  
a f te rn o o n . I  would p ropose  th s t  t h i s  committee s u b s t i tu te  
be accep ted  by House Lahor and Connerce . The s u b s t i tu te  
re p h ra s e s  s e c t io n  1  ( 1 )  end d e le te s  re fe re n c e  to  p ls t t ln g  
and t o  f o r e s t  la n d s .



( 1 ) The term "deve loped" s h a l l  mean a p u rp o se fu l 
m o d if ic a t io n  o f  the p ro p e rty  from  i t s  o r ig in a l s ta te

p re sen t use w ith ou t fu r th e r  s u b s ta n t ia l m o d if ic a t io n . 
Su rvey ing , con stru e  on o f  ro a d s , p ro v id in g  u t i l i t i e s  o r  
o th e r s im i la r  a c t io n s  n o rm a lly  considered  to  be component 
p a r ts  o f  the development p ro c e ss , but which do not c re a te  
the above c o n d it io n , do not c o n s t i tu te  a deve loped s ta te  
w ith in  the meaning o f  t h s  su b -se c tio n . Developed p ro p e rty , 
in  o rd e r to  remove the exemption, must be deve loped f o r  
purposes o th e r  than e x p lo ra t io n , and be lim ite d  to  the 
sm a lle s t  p ra c t ic a b le  t r a c t  o f  the p ro p e rty  a c tu a l ly  used 
in  the deve loped s t a t e .

which e f fe c tu a te s  a c o n d it io n 2 g a in fu l o r  p roduc tiv e



TH E TA X EXEM PTIO N OF NATIVE 

LANDS UNDER SECTIO N  21(d) OF 

TH E ALASKA N ATIVE CLA IM S 

SETTLEM EN T A C T

Monroe E . Price*
Richard R . Portich**

D . Gerber* • •

I ntroduc tio n

The terms under which federal land patented to Native 
Americans is taxable by state and local governments traditionally 
have been determined by treaty and by federal legislation. The 
process of distributing land to Native Americans has almost always 
been accompanied by a tax moratorium, but the length and scope 
of the moratorium has varied. Often the power of a state to tax 
has been linked to the power of die individual Indian owner to 
sell land patented to him .1 In many cases, state or local govern* 
menu have been pt.m itted to tax a leasehold estate but not the 
urderlying fee during the period the land has been held in trust* 
The duration of the moratorium has varied, but historically the 
expiration of the moratorium has been linked to the massive

t  Aa earlier wtkM of this Anick was prepared at a tcudy for the Joint
Federal-Sate Land Dae Pianolas Commission for Alaska. Tho authors would
like to thank tho Muneroua persona who adviaed the oof o in the preparation of 
this article, la particular, the authors wish to ackao* .edfs the aeateti nri of 
Edward Burton and Barry Jackaoa of the Alaska Bar. and Professor Richard Max­
well of the UCLA School of Uw.

•  Professor of Law, UCLA School of Uw .
• •  Third-year student, UCLA School of Uw.

• • •  Third-year student, UCLA School of U w .
1. See, ' 4 ,  23 UAC I  J4S (1*70 ).
2. lee. 0 4  , A«m t'altee:* Baad of Mission Indiana * .  County of Rhwnidc. 

442 F.2d IIS4 (9th Or. 1 *7 1). a.rr. denied. 40) U.S. * 1 )  (1*7 2 ); Oklahoma 
Tax Cooun’n v. Texas Co.. 3)6 U.T 342 (1*49); cf. United States * .  City of 
Detroit. 333 UJ. 464 ( 1 * *7 ) .
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UCLA— ALASKA LAW  R E V IE W [VoL 6:1
movement of land or interests in lands from Indian to non-Indian 
hands.*

The Alaska Native Claims Settlement Act4 contains an un­
usual tax provision. Section 21(d) o f die A ct provides:

Real property interests conveyed, pursuant to this chapter, to 
a Native individual, Native group, or Village or Regional Cor* 
po rati on which are not developed or leased to thh rd patties 
shall be exempt from State and local real property taxes for a 
period of twenty yean after December 18, 1971: Provided,That municipal taxes, local real property 
sessmenu may be imposed upon leased or developed real property within 

ider the I

municipal taxes, local real property taxes, or local as*
n leased

governmental
mts,rights-of-way, leaseholds, and similar interests in such real

un
the jurisdiction of any governmental unit6 Stlaws of the State: P rovid ed  fu rth e r, That easement

may be taxed in accordance with State or local 
law] All rents, royalties, profits, and other revenues or pro­ceeds derived from such property interests shall be taxable 
to the same extent as such revenues or proceeds are taxable 
when received by a non-Native individual or corporation.*

In a long and detailed act, this exemption language takes up only 
a few lines. Yet it has within it enough pitfalls and conundrums 
to concern the Natives as well as the state and local governments 
for as long as the exemption endures. First, the exemption period 
is unusually short within the tradition of individually held Indian 
land.4 As a result, the level of apprehension over potential tax 
liabilities is quite high among the Natives who will have lands pat­
ented to them under the A ct Second, the not too distant termi­
nation o f the exemption, when coupled with unanticipated delays 
in the patenting of land to those Native entities authorized to re­
ceive them under the Act,’  has affected Native strategies with re­
spect to land use. There is a shorter period of time than origi­
nally planned during which to build the expertise and funds nec­
essary to meet tax obligations that might be imposed. Third, the 
exemption in ANCSA is not tied to a prohibition on alienation 
of the land, but rather to a prohibition on the sale of stock in Na­
tive Corporations that receive the land.* In the past, the tax ex-

) .  Sft F. Co m in . F i d u a l  I n d u n  L aw  25 (U n iv . N. M a  reprint audited). Stt mho notM S7-SS k Acoompanyini text Infra.4. 4} US.C. I I  1601 el ttq. (Sapp. I97S) [beteinefter dud u  ANCSA).
5. 4) U.&C. I  1620(d) (Sapp. 1975).
a  Under lbs Oeneral Allotment Act, 24 Sut. (ISS7), ai amended, 25 

U.S.C. I I  J1I-58 (1970), allottees wete assured thst their lend would rvmatn 
tea exempt for st leeil 25 yvsn. 25 UJ.C. I  541 (1970). The President it 
empowered to extend th« trute period—with its ins exemption—et his discretion. 
In practice, trust periods have frequently been extended. S a t .  t Exec. Order 
10191, IJ Fed. Art ISM (1950); see alto. United States v. OUbertson. Ill  F.2d 
97S (7th d r . 1940).

7. See note 19 Infra.
f .  ANCSA, H 7 4 ,4 ) USC. I I  160647 (Sapp. 1975).

1976]

emptko of It 
by prolonging 
period of the , 
basic structun 
Fourth, the ex 
ficient ambign 
are bound to a 

How Sec 
gies of the sta 
lead to the es 
state or to a o  
ments. Vario 
on land use pi 
vately held lar 
Section 2 1 (d ) 
local tax polic 

Because: 
because it has 
tive Corporate 
is essential, 
the statute in 
gest bow var 
Attention is gi 
Native Corpor 
attempting to ] 
behavior in the 
use, this Artie 
of the exempti 
apparent objet

The spar 
guidance rega

9. Sta, r-r,000 lin oases of rw
10. Owdlfftemphasis te tbt

1 1616 (Sopp. It 
Native hut rests I 
patterns within t 
wiU affect the wi

proximate ty 61 f 
while the remain 
Ihs substantial Is
the Nath* Corps



1976] S E C T I O N  21(d) T A X  E X E M P T I O N 3

emption of Indian land held in trust has been extended merely 
by prolonging the trust period.* But any change in die form or 
period of the Alaskan exemption is likely to alter significantly the 
basic structure o f die institutions receiving land under the A c t 
Fourth, die exemption provision, though brief, is composed of suf­
ficient ambiguities and possible inconsistencies so that difficulties 
are bound to arise in its administration.

How Section 21(d) is interpreted may affect the tax strate­
gies of die state as well as those of die local governments. It may 
lead to the establishment of more local taxing authorities in the 
state or to a curb on the expansion of the number of local govern­
ments. Varied interpretations of the provision will have an impact 
on land use planning in the state. Since the vast majority of pri­
vately held land will be in Native hands for the foreseeable future. 
Section 2 1 (d ) is an integral part of the constraints on state and 
local tax policy.1*

Because the exemption is such a critical part of ANCSA and 
because it has important implications for the financing of both Na­
tive Corporate and government activities, a study of the provision 
is essential. The effort here s to provide a textual analysis of 
die statute in the context of possible legislative goals, and to sug­
gest how varying interpretations accommodate those objectives. 
Attention is given to how the varying interpretations may influence 
Native Corporate behavior with respect to the affected lands. After 
attempting to place the tax-related impact of the A ct on Corporate 
behavior in the context of other influences on land management and 
use, this Article will discuss strategies for improved administration 
of the exemption and possible alternative approaches to achieve the 
apparent objectives of the exemption.

I .  L eg isla tiv e  Goals

The sparse legislative history o f Section 21(d) provides littie 
guidance regarding Congress' perception of the property tax ex-

9. fee. *4 , 25 VS.C. I I  341, 3*1 (1970) (patents to bo held in trust and 
continuance of rw fiction oo alienation in pateot).

10. On difference between ANCSA tod its predecessors it the predominant 
emphasis in the Act oo lead use planning, primarily in Section 17, 4) U JC
I ISIS (Supp. 1975). The Act in general seeks to hannonisa state, federal and 
Native interests to lake into account the impact of the settlement on land use 
patterns within the sum. Whether consciously planned or not, the exemption 
win affect the way in which the settlement Influences land use decisions After 
the conveyances are made under the Act, the federal government will retain ap­
proximately SI percent of the land in Alaska, the stats will own 21 percent, 
while the remaining private ownership will be less than I percent. In view of 
the substantial land holdings of the Native Corporations, the manner in which 
the Native Corporations manage and develop their lands becomes of great state­
wide significance. The exampiiou of Section 21 (d) may bo perceived as lessening 
the pressure toward “premature" levelopment
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emption for ANCSA-conveyed lands. There are only four ver­
sions and few formal comments from which analytical implications 
can be drawn.11 The drafts had two bade areas of variation: the 
duration o f the exemption and the nature of the tax-exempt in­
terest in land, including the type o f government entity authorized 
to tax. One House bill included no limit on the duration of the 
exemption.1* Other proposals contained fifty year1* and twelve 
year14 periods. The twenty year period adopted ;n the Act1* ap­
pears to be a brokered compromise.

The other area of important variation involved die nature of 
land use exempted and the type o f government authorized to im­
pose a tax. S. 8351* contained a very broad exemption for all 
lands conveyed under the Act, with no trigger for terminating the 
exemption based on either the development of the land use or 
the existence o f a leasehold interest In tills sense, the exemption 
would have been much like the exemption that exists under Public 

aw 280. where states have inrierffirfinn tn ta r  the lcMchold inter- 
estbut not the underlying 1T Only a Native VQlage organ- 

u  i  governmental unit under the laws of Alaska could have 
taxed the underlying fee and it could have taxed only individually 
owned land.14

The final version includes language terminating the exemp­
tion where land is developed r * leased and broadening the range 
of governmental entities with taxing authority to include any gov-

I I .  1  35, 92nd Coos- 1 *  Sms. I 27(f) (Ian. 25, 1971), amended S. 35, 92nd 
Coos. Itt Set*. I 27(f) (Oct. 21. 1971); S. 135. 92nd Coos. In Sets. I  IS(c) 
(Feb. 17, 1971); HJL 7039, 92nd Cong., In Sen (  11(c) (Mir. 31. 1971); 
S. Rep. No. 92-405 (Oct. 21,19 71).

H R. 7039,92nd Coos, lit Sen. I 18(c) (Mar. 31.1971).
S. 135,92nd Coos., lit Sms. » 18(c) (Feb. 17 .19 71).
& 33. 92nd Coos. 1« Seu. (Jan. 25.1971).
ANCSA. I  21(d), 43 U.S.C. I 1620(d) (Sepp. 1975).
S. 835,92nd Coos., Is. Seen I 18(c) (F< b. 17 1971).
Fob. L. 280, Act of Abj 15. 1953. cb. 505, .7  Stal 588 (now codified, 

b  Matured aactlooi of 18, 25 U.S.C.). Public Law 280 permits 
stttM to assume limited civil and criminal forisdicfioo over Indian mervations. 
See ftn tra lty  Goldberf. Public Lew 280: Tkt U m lu  d  State Jurisdiction over 
R e s e rv a t io n  Indium, 22 UCLA L. Rsv. 535 (1975).

The lansuafe "under the laws of the Stale" present* further problem* of exs- 
geek First, does this claoaa refer to the local Jurisdiction unit, i.«., that the 
Jurisdiction has to be duly created under the laws of the atau? Or does it mean 
that the local taiM may be Imposed only "under the lawe of the S u u r  If 
the clause has the latter mean top.

12.
13.
14.
15.
16. 
17.

i  U»t fefflJM t ¥ g e f l *  
y e t upon Netlye lend ron- 
)f uduos v. Kiose County,

i Or. 1975).
18. The individually haM land that was to be taxable waa that land which 

wm to be tuconveyed by the Native Villase Corporationa to individual Native*, 
lee S. 833. 92nd Coop, 1st teen I  12(a)(2) (Feb. 17, 1971); see oho not* 
> 6  Infra,
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elemental unit organized under the laws of the state. If the final 
version is read in a way that effectively terminates the exemption 
for a substantial portion of the valuable land conveyed under die 
Act, this change could be' viewed as an enormous one, altering 
in a major way die scope of the exemption. However the intro­
duction of the clause triggering termination of the exemption for 
developed or leased land renders the exemption inconsistent with 
prior acts of Congress, suggesting that die clause should be read 
narrowly.1*

In the course of parsing Section 21(d) reference to the tra­
dition for exempting Native American lands from state and local 
taxation is helpful.** That experience provides some sense of the 
role that exemptions were meant to play when federal legislation 
changes the trust status of lands and begins the process of convert­
ing trust holdings into fee simple tide.*1 The exemption in the 
traditional context has had several distinct justifications: a ) as a f  
symbol of die separation of the Indian land from the non-Native 
political entity within which the land is located;1* b) as part of 
the compensation for the liquidation and settlement of claims;** 
and c ) as a necessary ingredient in a federal policy providing a 
period of time for a Native owner to adjust to the economics of 
the mainstream system.*4

The peculiar circumstances of ANCSA suggest that not all the 
iustificatinnilisted ahflVB HfP HnffTTgHhle in the Almira m n te rt The 
draftsmen <M A11LSA weTe fenerally hostile to exemptions. Sec­
tion 2 of the Act, the listing of Congressional findings, provides 
that wthe settlement should be accomplished rapidly . . . without 
adding to the categories of property and institutions enjoying spe­
cial tax privileges. . . .’*** Thus the legislation does not use the 
exemption as a symbol of the separation of the conveyed land 
from Alaska state and local government

!9. Cl. Bryan v. Itaica County. 44 U.S.L.W. 4132 (June 15. 1976). 5m alto lait accompanying not* 41 In/ra.
20. 5m. , 43 U.3.C. I  341 (1970).
21 5m  ANCSA. I I  11-14.43 U.S.C. I 1610-14 (Supp. 1975).
22 Th« New York Indians, 72 U.S. (5 Wall.) 761 (1867): Tb« Kansas In­

dians. 72 U.S. (5 WaU.) 739 (1167).
23. 5m fatmalfy Barker. Tht ladlan Claim Commission—Tht Contdtnct of tht Nation In Itt Dsllngt with tht Original Amtrican, 45 N.D.L. Rtv. 325 

(1969).
24. 5m  I I  Cons. 190 (1116 ) (statement of Rep. Thomas Skinner).

[The Indians') land is made inalienable and non-taaable for a sufficient 
length of time for the new citiien to become accustomed to his new 
life, to learn his rights ae a citiien, and ptapaia himself to cope oo an 
aoual footing with any white man who might attempt to cheat him out 
of his newly acquired property.Id.

25. ANCSA, I 2(b), 43 US.C I 1601(b) (Supp. 1975).
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'The Section 21(d) exemption obviously provide* some addi­
tional measure of compensation to the Natives by shielding 
ANCSA-conveyed property from taxation. If the property were 
not exempt from taxation it would be less valuable. There is evi-r 
dence that the moratorium on taxation was a bargained-for com-J ' 
pensation and part of the liquidation of the Native claim.**

Section 21(d), as part of the Alaska Native Claims Settle­
ment Act, is most clearly a provision implementing die policy of 
gradual adjustment to the economic mainstream. The twenty 
year moratorium on taxation o f undeveloped and unleased land 
serves as a period during which the Natives can experiment in 
financial and real estate transactions and achieve managerial capa­
bility, without fear of immediate tax burdens arising from their 
ownership o f vast tracts of undeveloped land. Furthermore, die 
tax moratorium pennies the Nadves to pursue a traditional subsis­
tence lifestyle, at least temporarily, without the need to exploit 
hunting grounds in order to raise revenue for taxation. An ex­
emption is also important because of die danger of foreclosure for 
nonpayment and the possibility of rapid movement of land owner­
ship from Native to non-Native;.** While there may be a certain 
inevitability to such changes in ownership, it seems proper for there 
to be an appropriate pause before the diminution of Indian hoklinp 
occurs. The exemption has historically been the means of creating 
such a pause.**

I I .  T extu a l  I n te r p r e ta tio n  of Section 2 1 ( d )

Section 21(d) is fraught with numerous interpretative prob­
lems. The basic exemption clause** appears to conflict with the 
first proviso,** and the effect and function of the second proviso*1 
is puzzling. Also unclear is whether the exemption is alienable 
to non-Natives or even other Natives to whom the land was not 
originally conveyed. In addition, the language of the statute and 
its legislative history do not indicate whether development or leas­
ing of a part of a conveyed tract makes the whole taxable, nor 
whether the loss of exemption retnlting from such use of ANCSA- 
conveyed land is permanent or temporary. Furthermore, the very 
terms “development” and “leasing" create their own problems of

26. See note 41A accompanying lost Infra.
27. See Uu accompanying note* *7 -SI I n f r a : Comment, Tribal S e lf -G o > e m -  ment ami the Indian Reorganization Act of 1934, 70 M ich  L. Riv. 9JJ, 959-60 

(1972).
21. Id.
29. See tail accompanying note 32 Infra.
30. See tail accompanying note 33 Infra.
31. See tut accompanying note 42 Infra.

32. 4) UJ.C 
33 Id.

.  34. Set 2A J 
(Sanda 4th od. 19
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definition. In trying to resolve these issues one must look to the 
objectives thtft ostensibly can be attributed to the exemption and 
to the sparse formal legislative history that does exist
A . T h e  C o n flic t B etw een th e  B a sic  E x e m p tio n  o f th e F ir st  C lause 

a n d  th e  F ir st  P ro v iso

The most imoediate problem in die interpretation of Section 
21(d ) is that of reconciling possible conflicts between the first 
clause and the first ptewiso. The first clause provides:

Real property interests conveyed, pursuant to this chapter, to 
a Native individual, Native group, or Village or Regional 
Corporation which are not developed or leased to third par* ties, shall be exempt from State and local real property taxes 
for a period ot twenty years after December 18,1971. . . .**

The first proviso contains the following language:
P ro v id e d , That municipal taxes, local real property taxes, 
or local assessments may be imposed upon leased or devel­
oped real property within the junsdidtion of any governmen­
tal unit under the laws of the Sute. . . .*•

Several questions arise from these seemingly conflicting provi­
sions.

The threshold question is whether the provisions are redun­
dant or whether they serve distinct functions. Two major differ­
ences between the two provisions should be noted. First, the 
basic exemption clause provides that developed or leased property 
is subject to uS ta te  a n d  lo c a T  real property taxes, whereas the first 
proviso states that developed or leased property uw ith in  th e ju ris­
d ic tio n  o f any g o v e rn m e n ta l u n it u n d er th e  la w s o f th e S ta te” is 
subject to taxation. It is possible to interpret Many governmental 
unit under the laws of the State” as including the jurisdiction of 
the state itself, thereby making the two provisions redundant. 
However, if it is assumed that Congress intended some distinction 
between the two terms then it is reasonable to conclude*4 that 
"any governmental unit” means any constituent jurisdiction within 
the state smaller than the state itself.

The importance of the distinction !■ o be seen in light of 
the second difference between the two p. felons, i.e.. that the 
first clause provides that land conveyed unuer the Act is exempt 
unless “developed or leased to th ird  p a rtie s” while the first pro­
viso includes no third party requirement for overcoming the basic 
exemption. From this distinction it can be concluded that state

32. 4) UAC. I  1620(d) (Supp. 1973).
3). IS.
34. Set 2A J. SuTKiaLAMD, St a t u t m  and  St a t u t o r y  CoNfntucnow I 45.12 

(lands 4th sd. 1974).
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real property taxes can be imposed on Native Corporations' 
ANCSA lands only if the lands are leased to third parties, while 
local taxes can be imposed on such leased land regardless of the 
identity o f the lessee.1*1

Once it is decided when a third party lessee is required in 
order for leased Native-owned ANCSA lands to be taxable, still 
unresolved is the issue of what constitutes a third party. For in­
stance, all Natives as a class may automatically be outside the class 
of third parties; leasing to a Native individual, group or corpora­
tion would therefore not constitute leasing to a third party. This 
conclusion w oild facilitate desirable management patterns for un­
developed land, for it would permit Native Corporations to lease 
their lands to other for-profit o r non-profit Native Corporations, 
or to Native individuals, without triggering state tax liability. If 
such an interpretation were adopted, the question that arises is 
how “non-Native" a Corporation may be before it becomes a 
third party under the A c t For example, would 51 percent Native 
ownership of a corporation leasing from the Native fee owner be 
sufficient to avoid third-party status?

An alternative definition of “third party” might be any entity 
or individual to whom real property interests are not directly con­

s t  The legislative history of Section 21(d) supports web a coochuioa. Sec­
tion 27(f) of S. JJ, the first Senate vvnioo of ANCSA, provided:

[Municipal taxes or aaeeanenti may be imposed opoo IndMduaUy 
owned m l property wilbin its jurisdiction by any Native Village incor­
porated as a governmental unit tinder the laws of tbs State of Alaska.

S. 93. 92nd Cong., let Sees. I  27(f) (Jan. 23, 1971) (emphasis added). Tbit lan­
guage indicates an intent to aOow Native Villages incorporated at mnnJdpalitiet to 
tax those m l property interests reconveyed to Native individuals under the provi­
sions of Section 14(c)(3) of ANCSA, 4) U.S.C. I 1613(c)(3) (Supp. 1973), and 
perhaps also ANCSA-conveyed land that it sold to oon-Nativet. A third party re­
quirement for taxation of land woold be incootisient with such a scheme that 
apparently allows for the local taxation of ANCSA land teconveyed to Native 
individuals. The present language of Section 21(d) does, however, require devel­
opment or leasing to trigger the exception to the basic tax exemption. With 
respect to the Native Villages it*«“ .meted as municipalities this is an important 
change of stance. Apparently .spending the scope of local taxing Jurisdictions 
allowed to u s Native ANC Unde to include more then Just Native VUUge 
municipalities, Congress ed< .  tne qualification that such lands must be developed 
or leased as a check on the scope of permissible taxation

It should be Doted that tha language in Sectioo 27(f) of S. 93, which cor­
responds to the first clausa in Section 2 1 (d ), did nor mention development or 
laming as an exception to the bask exemption from staU and local taxation. 
Section 27(f) of S. 33 provided, in relevant part:

property Interests conveyed, pursuant to this Act, to a Native indi- 
is. group, Village, Corporation, or any Native organisation, shall be 
ipt from Sute real proparty taxes for a period of twelve fiscal years

vidual,
exempt!_________
after the effect'vc date of this Act. . . .

S. 93, 92nd Cong., 1st Sets. I 27(f) (Jan. 23. 1971). It is possible that tha 
authors of S. 93 considered the mbsequant provisions regarding leaseholds, ease­
ments, profits, rents, and similar intsiwu to provide a mom refined concept of 
taxability that would furnish a fairer means of revenue collection where there it 
development or leasing of those Native lands conveyed under ANCSA
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Iv eyed pursuant to ANCSA. Thus, Native Corporations who re­
ceive patents directly and individual Village Corporation share­
holders to whor patents are reconveyed under Section 14 (c)"  
would not be Mmird parties," at least with respect to such lauds 
they receive by patent Under this interpretation, a Native Cor­
poration’? land might be consideied to be leased to a "third party" 
if leased to a Native individual not enrolled in that Corporation, 
on the theory that such an individual is a third party with respect 
to the initial conv yance of the underlying fee interest to the Cor­
poration under ANCSA .

With respect to the taxation of developed real property, yet 
another issue arises. That is, does the third party requirement 
o f the first clause modify the references to both developed and 
leased land, or only die reference to leased land? Under the latter 
construction, developed land would be taxable by the state regard­
less of who develops i t  By adopting the former construction, 
ANCSA-conveyed lands would be exempt from state real property 
taxes unless developed b\ or leased to third parties. The former 7
interpretation would supply a coherent theory to the statute. •
It would remove the exemption when the exploitation o f the re­
source is pursued by non-Natives (or at least fay persons other than

36. 43 U.S.C. I  1613(c) (Supp. 1975). That section provides:
Each patent toned ponuant to snbeectioos (a) and (b) of this 

lection ahall be subject to the requirements of this subsection. Upon re­
ceipt of a patent oi patents:

(1 )  the Villas* Corporation shall first convey to any Native or 
non-Native occupant, without consideration, title to the surface es­
tate in the tract occupied as a primary place of residence, or as a 
primary place of business or as a subsisteoce campsite, or u  head­
quarters for reindeer husbandry;

(2) the Village Corporation ahall then convey to the occupant, 
either without consideration or upon payment of an amount not in 
excess of fair market value, determined as of the date of initial oc­
cupancy and without regard to any improvements thereon, title to 
the surface estate in any tract occupied by a nonprofit organiza­
tion;

(3) the Village Corporation shall then convey to any Munici­
pal Corporation in thr Native village or to the State in trust for 
any Municipal Corporation established in the Native village in the 
future, title to the remaining surface estate of tha improved land 00  
which the Native village is located and as much additional land as 
is necessary for community expansion, and appropriate ĝhts-of-wav 
for public use, and other foreseeable oommunity need*. Providtd, 
That the amount of lands to be transferred to the Municipal Cor­
poration or in trust shall be no lew than 1,210 acres;

(4) the Village Corporation shall ooovey to the Federal Gov­
ernment, State or 10 the appropriate Municipal Corporation, title to 
the surface estate for existing airport sites, airway beacons, and 
other navigation aids, together with such additional acreage and/or 
casements as are necessary to provide relaud services and to insure 
sals approaches to airport runways; and

\5) for a period of ten years aflar December I I ,  1971, to re­
view and render advice to the Village Corporations 0 0  all land sales, 
leases or othsr transactions prior to any final cnmmltmani,



the Native owners to whom the land was originally conveyed pur­
suant to ANCSA ) and retain the exemption when the Natives 
themselves sought to improve the land. This construction would 
also be far more consistent with prevailing case law in many juris­
dictions.*7 Furthermore, if it is determined that the threat of 
heavy taxes to be imposed aner 1991 forres Native Corporations 
into rapid, unplanned development of theL* lands to build up a 
fund out of which they can pay future taxes, then the third party 
requirement may be the preferable interpretation. Such a read­
ing o f the third party requirement would permit greater profit 
rates, and therefore require development of less land in order to 
pay future taxes.

This discussion has assumed thus far that the first clause and 
first proviso are not redundant If, however, it is concluded that 
they are duplicative, then it is possible to read into the first 
proviso a third-party requirement for development or leasing 
in the case o f taxation by “local" jurisdictions. But the legislative 
history o f Section 21(d) indicates that Congress did not intend 
that Native Villages incorporated as municipalities be deprived of 
tax revenues from those lands conveyed under ANCSA which are 

. developed or leased.** In early versions of the Act,'* i ; was pro­
vided that real property interests within the jurisdiction of a Native 
Village incorporated as a municipality could be taxed, and there 
was no mention of any requirement that such property be devel­
oped or leased.40

A  plausible interpretation of the development and leasing re­
quirement is that all land conveyed to Native Corporations or ?  
other qualified recipients is exempt unless development or leasing 
occurred prior to the passage of the Act, or perhaps prior to the 
conveyance o f the land. Such an interpretation has a number of 
conceptual and practical virtues. The most important is that it 
is an easy standard to apply. The question of what constitutes 
developed or leased land, the meaning of the term “third party," 
and the issue of defining the scope of the termination of the ex-

37. Set generally Goldberg. Public Law 290: Tht Limit: of Stott Jurisdiction Over Reservation Indians, 22 UCLA L  Riv. 335 (1975).
31. Stt text accompanying now 35 supra.
39. Stt S. 35, 92ad Cong., I« Sam. I  27(f) (Jan. 25. 1971); S. 135. 92nd 

Cong., 1H Sam I 11(c) (Fab. 17. 1971); H.R. 7039, 92nd Cong.. In Sea*. « 
11(c) (Mar. 31. 1971).

40. Tbe fact that the change in the Manila ha* the potential to lir e a s e  enor­
mously tha pr*-I991 taxability of Native lands suggests some caution and con­
straint in tha interpretation of tha first proviso. Given a tradition that statutes 
affecting Indian land an to ba ooestroed strictly fat favor o t tha Indians, Wilkin­
son *  Volkman, J> dkiol Review of Indian Treaty Abrogation. 63 Cal. L  Rnv. 
601 (1975), it is potvlWe to argue that tha *111116 party** qualification should 
ba read into tha first proviso, even at the risk of modeling it possibly redundant
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emption when development or leasing takes place would diminish 
in importance under such a restrictive interpretation. The inter­
pretation may also be more consistent with the overall Native so­
cial adjustment purpose o f the statute. Native Corporations 
would not be constrained in their economic decisions by variant 
views of the consequences o f a particular kind o f land use determi­
nation. The statute could be interpreted as providing a twenty 
year period during which the Native Corporation would be able 
to experiment and develop management expertise free from the 
burden of local government taxation. The leasehold would, 
under the second proviso, be taxable to the lessee, but die under­
lying estate would remain exempt for the twenty year span.41
B . T h e  E ffe c t o f  th e S e co n d  P ro v iso  

The second proviso states:
Provid ed  fu rth e r, That easements, rights-of-way, leaseholds, 
and similar interests in such real property may be taxed in accordance with State or local law. . . .* *

The major function of this proviso seems to be to make clear 
that the value of these designated interests is to be subject to a

1976] S E C T I O N  21(d) T A X  E X E M P T I O N  11

41. Another important in flo w  to ba considered involve* tha relatkauhip 
of Section 2 1 (d) to Section 21(a). The latter Sectioo provide*:

Real property interests conveyed ponoant to thi* Chapter to a Native in­
dividual, Native group, or Village or Regional Corporation shall. to Iocs 
at the fee therein remain* not subject to State or local taxes on real 
estate, continue to be regarded as public lands lor the purpose of com­
puting the Federal share of any highway project pursuant to Title 23. 
as amended and supplemented, *  r the purpose of the Johneon-O’Maltey 
Act of April 16, 19j4, as amended (25U&C. 452), and for the pur­
pose of public Laws SIS and S74, Slst Congress (64 Stat. 967, 1100), 
and to long at JQere is also no substantial revenue from such lands, con­
tinue to receive forest fire protection services from the United States at 
no cost.

43 U S C  I 1620(e) (9upp. 1973).
Two important facets of the relationship should be noted. First, Section 

2 1 (e) draws the distinction between the fee and the interests in the fee, a dit- 
ttaction that is only implicit in Section 2 1(d). The implication is that there 
may be some slreumstance* in which the fee remains exempt even though there 
are interests other then the fee involved. Second, the continuance of the exemp­
tion renders the state (and perhaps monidpelitiss) eligible for greater federal 
funds. The incentive to trigger the cod of the exemption is by the
public lands characterisation of exempt land. It may well be that the berefits 

the stare will be greater if the land remains exempt while the benefits to the 
local government are greater as the land loses its exemption. Conceivably the 
stale ro^ht want to develop pass-through formulae for federal funds attributable 
to pubnc lands to as to make the state and the local government's interest con­
gruent Or course, the land loses Its public land status when it is “subject" to 
tax. whether or not it le in fact taxed. A state or local determination that the 
land '/as not subject to lax would not be binding oo the federal government in 
its interpretation of how to apply the public lands formula under the relevant 
miBtd legislation.

42. 43 UJ.C. I 1620(d) (Repp. 1975).
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tax which may be levied upon the owners of these interests. The 
prov. ? further suggests that it is possible for the underlying fee 
to remain exempt even though the other interests are taxed. This 
provision is harmonious with judicial resolutions of controversies 
in similar contexts involving Indian land in other states.4*

While the usual easement or right-of-way is not lik jly to pro­
duce revenue, the typical leasehold is. If a lease is in existence 
at the time of patent to a Native entity, thr lease is subject to 
taxation and the Native patentee succeeding to die fee interests of 
the state of the United States under S e ctrr 1 4 (g ) of ANCSA*4 
would seem to be disqualified from the basic exemption of Section 
21 (d ) so far as the lands subject to the lease **re concerned.

43. S t t , e j . ,  Aftu Calicnte Band of Mission Indiras v County of Rivetsidt. 
442 F.2d 1184 (9th Cir. 1971), e trt. denied. 405 US. 933 (1972). The court 
in Ague C atlen ie  held that when Indira allottees own trust tee interests la m l 
property, only the leasehold interests owned by the lessees an subject to taxation. 
The court dismissed tha argument mads by the Band that the imposition of taxes 
on the leasee's posmasory busiest effectively deprived the Band of full beneficial 
use of their land. Without the tax, the Band argued, the lewec would be willing 
to p«y more rent to the lessor Band. The court further dismissed, as being over­
ruled, the language of Justice Holmes in Gillespie v. Oklahoma, 257 UA. 501 
(1922):

“A tax upon the leases is a tax upon the power to make them, and could 
be used to destroy the powers tr nuke them” . . . .

.  .  .  The same considerations that invalidate a tax upon the leases 
invalidate a tax upon the profits of the leases and, stopping short of 
theoretical possibilities, a tax ipon such profits is a direct hamper upon 
the effort of the United Stales to make the best terms that it can for ha 
wards.

44. 43 U.S.C. I  1613(g) (Supp. 1975). That section provides:
All conveyances made pursuant to this chapter ahall be subject to 

valid existing rights. Where, prior to patent of any land or minerals 
under this chapter, a lease, contract, permit, right-of-way, or easement 
'including a lease issued under section 6 (g) of tho Alaska Statehood Act) 
has been issued for the surface or mine rah covered under soch patent, 
the patent shall contain provisions making it subject to the lease, con­
tract, permit, right-of-way, or easement, and thr right of the leseee, con­
tracted, permittee, or grantee to the oomplete enjoyment of all rights, 
privileges, and benefits thereby granted to him. Upon issuanos of the 
patent, the patentee shall succeed and become entitled to any and all 
interests of the Sts to or the United Slates as lessor, contractor, permitter, 
or grantor, in any such leases, contracts, permits, rights-of-way, or ease­
ments covering the estate patented, and a lease issued under section 6 (g) 
of the Alaska Statehood Act ahall be treated for all purposes as though 
the patent had been issued to tha State. The administration of such lease, 
contract, permit, right-of-way, or easement shall continue to be by the 
State or the United Stales, unless the agency respomiblc for administra­
tion waives administration. In the event that the patent does oot cover 
all of the land embraced within any such lease, contract, permit, right- 
of-way, or eeeement, the patentee shall only be entitled to the propor­
tionate amount of the revenues reserved under soch least, contract, per­
mit. right-of-way, or easement by the State or the United States which 
results from multiplying the total of such revenues by a fraction in which 
the numerator to the acreage of such toast, contract, permit, right-of- 
way, or easement which is included in the patent aid the denominator is 
the total acreage contained in soch lease, cootract, permit, right-of-way, 
or easement

14.
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What then i> the purpose of including leases within the sec­
ond proviso? One possibility is that the second proviso covers the 
taxation of leaseholds created after the conveyance o f lands to Na­
tive Corporations, providing for taxation of the leasehold estate 
with the underlying estate still immune. On the other hand, that 
proviso, unlike the first, makes reference to taxing under "State 
or local law." What it lacks is the singling out of real property 
"leased to third parties” found in the basic exemption. The dis­
tinction is important if land leased to third parties loses its ex­
emption no matter what date the lease occurs.** Land leased to 
third parties would then be excluded from the basic exemption. 
Arguably, the proviso allowing taxation o f leaseholds is intended 
to permit taxation where the land is leased to Native entities. 
Whether such leased land necessarily would be "developed" 
within the meaning of the basic exemption is unclear. It is pos­
sible that a lease by one Native entity to another might be utilized 
for subsistence or huntin^ purposes and that such uses would not 
constitute development under the Act. The value of the lease­
hold would be taxable to its owner, however, and the rents would 
be taxable when received by the Native entity holding the rever­
sion. The distinction between lands leased to third parties and 
lands leased to a Native entity is thereby obliterated, although the 
value of the reversion in the leasing entity would not be taxed 
under such circumstances because it would still fall within the 
basic exemption. _

The second proviso makes the most sense under the broad ^  
reading of the principal exemption clause under which all lands 
conveyed are exempt until 1991 unless they were developed or 
leased to third parties at the time of conveyance.** If this inter­
pretation is adopted, then there is truly a basis for the second pro­
viso. It assures that notwithstanding the exempt status of the lands 
themsei/es i-j the period prior to 1991, any possessory interest, 
whether entered into before or after 1971, is taxable to its holder. 
Indeed the existence of the second proviso strengthens the argu­
ment for interpreting the principal clause expansively. —■

On the othc- hand, if this broad reading is not given to the 
underlying exemption, perhaps a rule of efu sd em  g e n e ris could 
be applied to determine the kinds of interest in land that might 
be created in third parties which would be consistent with the re­
tention of the exemption. Interests similar to "easements and 
rights-of-way" could be created without being classified as "devel­
opment" of the property. Further guidance is found in the last

43. Stt Mat acoompaaytas bom 41 mpra.
'V 14.

I
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sentence of Section 21(d), which ensures dint income from cer­
tain property interests would be taxable when received. Again, 
die question arises as to what property interests are referred to 
hi die last sentence. It would be odd if die sentence clarified 
the status o f income derived from land that was no longer exempt 
because it had been developed or leased to third parties. The 
only apparent reason for including developed or leased property 
within the meaning of “such property interests** in the last sen­
tence would be that there might be developed property or prop­
erty leased to third parties which is not taxed because it is not 
within a taxing jurisdiction. But assuming that the last senlaaoe 
applies to the revenue received from lands that continue to be 
exempt, additional light is shed by the diameter o f die revenue 
expected to be produc-d from tax-exempt lands. Under this 
view, property that is not O c.J^ped or leased tn thin! parties, and 
hence tax exempt, may nevr toel&ss produce “rents, royalties, 
profits and other revenues."
C . The A lien a b ility  of the Section 21(d) Tax Exemption

There will be many reconveyances of lands originally coo- 
veyed to Native Corporations pursuant to ANCSA. This Act 
imposes no restriction oo the aBenadou of land conveyed to the 
Native Corporations. While Sectioo 21(d) contains exceptions to 
the basic exemption, possibly making the lands conveyed under 
ANCSA subject to state and local taxes if subsequent]) developed 
or leased to third parties, there it no whether the sale
o f such terminates the exempt status of soch I f * *

It n .ifht well be concluded that a subsequent conveyance of 
the fee interest in real property originally conveyed pursuant to 
ANCSA terminates the exemption o f that real property. Such an 
interpretation of the statute would obviously affect die kinds of 
transactions Native Corporations may enter into consistent with 
maintaining the exemption. The most frequent problem of this 
sort might involve the use o f lands in development corporations 
or subsidiaries of Native Corporations.

On the other hand, in order to accommodate greater flexibil­
ity in managing Native lands without triggering the end of the tax 
exemption. Section 21(d) might be interpreted ae providing that 
the exemption continues to attach to the lands so long as they are 
in control of the patenting Native Corporations, groups or individ­
uals and the land involved is not developed." This construction



1976] SECTION 21(d) T A X  E X E M P T I O N 15

would widen the range of allowable ldads of Native Corporate 
transactions.

This interpretation is supported by the statement erf the prin- 
cipal draftsman of the statute, who has indicated that the intent 
was to make the exemption freely transferable with die sale o f 
the land.4* Under his view, the exemption was linked to the eco­
nomic productivity o f the land. So long as it was not developed 
or leased to third parties the exemption would remain, whether 
or not ownership rested in die hands o f the original Native pat­
entee. This view is consistent with the compensatory nature of 
the Act, in that it makes patented land more attractive to non- 
Native purchseers. The Nadvee could obtain the full value o f the 
settlement either by keeping the land themselves or by selling i t

However, if the main purpose of Sectioo 21(d ) is to  provide 
relief for die Native Corporations by means o f a  special mora­
torium addressed to the need to build managerial capability, then 
it makes leas sense for the exemption to be alienable to noo-Na- 
dves. Tax exemptions traditionally were designed not to provide 
ecooomic benefit to the Native holders o f the land, but rather to 
provide an opportunity for economic growth by the Nadve man­
agers of the land without the constraints o f state and local tax pol­
icy.4* Within this traditional context it ► unusual for die exemp­
tion to follow the Indian owner to a noo-Indian patentee ** In 
the past. Congress has authorized taxation where the trust over 
property is eliminated and sales have occurred or could occur.*1

Nevertheless, since the tax burden is an impetus to rapid and 
pariupt unplanned land davelopmant, tha fedanl and state gov­
ernments may have wished die moratorium to cover all ANCSA- 
conveyed undeveloped land across the board, regardless of 
whether it was in the hands of either the original patentee or a 
non-Native. In this way the exemption could play a statewide 
land use planning role, for no matter who owned the land there 
would be no pressure bom  taxation to develop it hastily. Given 
that ANCSA placet into private ownership 40 million acres of for­
merly federally owned land, perhaps it is desirable that the ex­
emption be transferable to non-Natira.

4S Iwanfrv vfet Bury JmJum. prNdpil N M tfto  tntmmm of
21(4). ANCSA. Aug. S, IfTS.

4* Stt U aM  IM m  v. ftfeMft ISS VS  4)2 (1901).
* 0  Per ■ Shrnlpn ot Km Noortc raUtiomhip ot tochl psspwiy ium  to 

U M l M iM  UaiMS S w h  «. Hot N m  Count). 9) F-24 2)2 (f i t  Ctf 1911) 
U to lio  Wwtf v .Lm O m q . 25) UJ. IT (1920).

SI. Iw  smtmKf  N i l .  Tomtom ot toMom ftofttry. I )  Mem. L  li». 
IS2 (1 9 )1) : Non, Smt Tomtom ot tmttm MtmntHtnt. I9SS Utm L. I n  
1)2. TN (act ifeM ANCSA m fc  It ImNnSUa I—pOttW ft•  sppNnlNs ot

i

I
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*D. The Effect of Development or Leasing of Part of the Lands 
Conveyed to a Corporation Upon the Exemption of the Whole

Assuming that post-conveyance development or leasing trig­
gers taxability, there is a question as to the scope o f lands made 
taxable. The language o f Section 21(d ) does not make it clear 
whether the development or leasing o f a part o f the land conveyed 
to a Native Corporation, group, or individual will make the entirety 
of such lands subject to taxation before 1991.

The most plausible reading of Section 21(d) ii that the de­
velopment or leasing of a pert o f die lands conveyed to a Native 
Corporation subjects to taxation only that land which is developed 
or leased. Under such an interpretation, a  Native Corporation 
would be able to develop or lease only so much as is reasonably 
necessary for its investment and social welfare purposes, and soch 
as would fit into a rationally ordered, comprehensive plan for de­
velopment Effect would therefore be given to the apparent pur­
pose of the Section 21(d) twenty year grace period from taxation.'*

Unfortunately, other problems arise in discerning what part 
of the lands are developed or leased. Soch problems are closely 
tied to the questions o f what development and leasing mean in 
the context of Section 21(d). For instance, suppose a Native 
Corporation creates a recreational tourist facility in a wilderness 
area and the Corporation Mdeve)opsN only 40  acres within a 2,000 
acre tract c . wilderness land which the Corporation owns. The 
“development" oo these 40  acres consists of the construction of 
a hotel, a restaurant, several pools for swimming in summer and 
ice skating in the winter, and a parking lo t The remaining 1,960 
acres are not in any way improved, yet they are open to die use 
of hikers who are patrons of the facilities on the 4 0  acre develop­
ment It is uncertain whether the remaining 1 ,960 acres are tax­
able because “developed" or "leased," insofar as permitted access 
to them is a right-of-access paid for as part of the payment for 
the use o f the facilities in the 40  acre development Neither the 
language nor the legislative history of Section 21(d) resolves 
these issues, though common sense suggests the more limited termi­
nation o f the exemption.

92. If iactioa 21(d) it ooortnwd to mao (hot actto d iy iik ia of toy 
port of Uw laadi M tn ytd a a Naim Corporadm aaaka dw wboW taaahW tbra 
wbauatial davaUpmat aad Uaaw« would ha aaaawary to Unify aay wwh aw 
of tlw laad at all Thai it would ht wtw for a Nttm corporation to InnaaUw 
a toatpwhiaiUt dmbpawet piaa M o n  riptohWa aay of tf- - laad. Thfc piaa- 
Map proem could taka may yean, dartat which dw NitKw could not haaafll from ilair tuomro t i c t f l f  tetoftr m  tubfiUoa r ic h t s  t h d  . n t  o m iq a i c m  
ha aaeodmd—providad dwaa ava aat aaaaidtwd dsaaiopawot ot iaaawa aadar 
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Another important question arises with regard to the explora­
tion for oiL Suppose three oil wells a n  drilled on a 1 ,000 acre 
plot owned by a  Native Corporation, resulting in two dry wells. 
Assuming that o il gudfiQ **00 qualifies as development, various al­
ternatives arise in determining which land is “developed." One 
extreme is to consider as developed the entire tract on which the 
drilling equipment rests. Other definitions o f the developed por­
tion of foe land might be the acreage under which foe deposits 
exist, the acreage actually used for drilling and aoce r to all drill 
holes, or only the land used for drilling and access to successful 
wells. Again, these questions are not answered by the language o f 
Section 21 (d ) ,M but an expansive definition of development would 
be inimical to foe purposes of foe A ct

E . Tht P e rm a n e n cy  of the E x e m p tio n  T e rm in a tio n  for Devel
op ed  or L o o te d  L a n d

a iio  umeoieo u pofT-convcyiDcc mstng or acveiopixiciii 
terminates foe exemption is foe issue of whether aay leasing o r 
development episode, no matter how short, permanently exposes 
the foe interest to taxation. For instance, does leasing of 
ANCSA-cooveyed land for three yean to a third oarty for use as 
a recreational snowmobile track cause that property to lose forever 
its tax exempt status? Broadly speaking, development of land 
usually is considered permanent in nature, for once land is graded, 
levelled, or a structure is built upon it, foe change is in a meta­
physical sense irreversible. Consequently, development may 
cause the permanent lots of the tax exemption. Leases, oo the other 
hand, are not in and of themselves permmeot transmutations o f 
the fee interest in land.*4 The easiest case occurs when a Native 
owner leases the land to a third party for ninety-nine years for 
foe construction of a betiding but there is a default after three 
yean without construction.

One of the objectives of the exemption is to encourage the 
development o f management skills in the Native community 
through various business approaches to land. The twenty year 
moratorium can be seen as an opportunity for Native Corporations 
and individuals to gain managerial and investment experience. 
The exemption should be construed in such a way that is consist-

» loan
NfiuMi to favor of Uw NaMrat a to ba 
» L’aiwd Su m . )»| U-S 404 (IN S ).U. la s m s  cam wfcai la tamai a k 
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ent with the notion that mistakes may be made in the first yean 
o i ownership. There will be burdens enough that flow from such 
a beginning. But the exposure to taxability of any land that is 
the subject o f unfulfilled development or leasing should not be 
one of than. It would also be wrong to construe the provision 
so as to discourage short-term transactions. Such transactions par­
ticularly suit die toleration of learning that partially underlies Sec­
tion 21(d ).”

F. "D e v e lo p m e n t a n d  L m b i f — P ro b le m  o f D e fin itio n

Other issues arise in the definitions of development and leas­
ing. especially if courts reject the view that die only development 
or leasing which eliminates the exemption is that which occurred 
prior to the passage of ANCSA or prior to die conveyance of 
ANCSA lands.14 There is the danger that if a Native Corporation 
permits any productive use, even an uneconomical one, the termina­
tion of Section 21(d) would be triggered. It would be uneconomic 
to use the land for any purpose where the net return is less than 
the tax imposed.

If Congress intended that the purpose of ANCSA was to 
permit the Natives to enter the economic mainstream gradually, 
then some uses of land that might be characterized as "develop­
ment" under an assessment definition should not eod the tax exemp­
tion under Section 21 (d ). A  fishing camp, subsistence camp, or 
residential dwelling for a cash poor Native family demonstrates the 
difficulties. All these might be characterized as "development" ot 
lands, but use of land in this manner might be uneconomic given a 
sufficiently high tax rate. Given the avenge annual income of a 
rural Native family, even an extremely modest tax might be a sub­
stantial burden.

The word "lease" is a term of some ambiguity when used 
with reference to transactions involving lands of mineral potential. 
The oil and gas "lease" is not in property theory a true lease, for 
it is in form the grar o f a determinable fee in the oil and gas

S). Development pom probWmt tomewhxt different from optioo-W**re that 
hare aot resulted in minim structure*. Certain d r a lo p M i Ware a permanent 
trace area if abaadooed Tha future inability of tha land may ba advoiaaty 
affected.

Whila it may ba dedrnbW to allow tha MMnplioa to ba revived after aban­
donment of real property, each at a temporary brewing campsite for oil pipeline 
coattractioa worker*. It alight not make tente to revire tha exemption foe land from which coal hat bean ranu..ad ot land from which all timber has been logged 
To allow revival of the auaoption ■ thate kind* of land development may an- 
courage batty exploitation of ach reaourcet in order to defeat rather than poet-
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for a primary te rn of a fixed number of yean and so long there* 
after as die “leased" substances are produced. It does produce 
some revenue prior to production of minerals and payment of the 
tfrsjgnafri royalties. This revenue is in the form o f bonuses, 
which operate as a down payment for die "lease,”  or, more accu­
rately, the conveyance. So-called "delay rentals” are also pro­
vided for in most ofl and gas leasee. These are payments made 
for the right to delay the drilling of the first well. The transac­
tion is clearly a mechanism of development The land is not de­
veloped, properly considered, until the actual w ort of exploration 
begins, and perhaps not until production is commenced. Whether 
the imposition of taxation could be held off by structuring the 
train 'tion as a conveyance in perpetuity— leaving out the lan­
guage j f  determinable foe— with an ostensibly perpetual royalty 
reserved to the Native landowner seems very doubtful. Such 
transactions have been held to be "leases” under federal income 
tax law" and the same judicial tendency to look to the reality of 
the transaction ought to be expected here. Thus, h might be an­
ticipated that the exemption would be lost at the time the land 
is conveyed for oil and gas development with a royalty interest 
reserved. Another possibility would be a joint venture arrange­
ment in which an undivided interest is conveyed to the oil com­
pany in return for a purchase price and a right to share in the 
net profits. Since the language of Section 21(d ) is subject to the 
interpretation that the exemption follows the land into non-Native 
hands, such a transaction might allow the exemption to be retained 
while the exploration process goes forward.

In making selections under the Act some exploration permits 
have been granted with options in the permittee to lease k ‘3r a 
specified acreage to be located in the area selected by a particular 
Native en’ lty. Much of the above analysis seems applicable to 
such transactions. The permit itself could be considered an ease­
ment under the second proviso of Section 21(d). If it results in 
a lease by exercise of the option, ihe legal effect would be the 
same as if the lease had been given without the preliminary explo­
ration pen ut and option.

Where the taxation of minerals is concerned, several methods 
have developed among the states. Some jurisdictions have ap­
plied the usual ad valorem systems despite the complications of 
valuation where partially developed oil and gas fields are the sub­
ject. *' Others have adopted the so-called “ in lieu” production tax, 
*hich is a set sum imposed on each unit of production withdrawn

57. U* C*npt«tl V. Faikm. 267 F.2d 7S2 (Slh Cir. I95S).
51 H i  , Tax- Civ Stat. III. 122*. an. 4.02 4 22.01 (Vsnoa IMS).
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‘from particular acreage.** This kind of tax would not create 
problems since its imposition would occur only after the land was 
“developed’1 within die meaning of the A ct

m .  Suction 2 1 ( d )  and Co s ' kjrate Behavior

Concerns about Section 21(d) and die exemption o f Native 
lands from state and local taxation go far beyond ambiguities in 
the statute. Native Corporations have exhibited great fear that 
the lands which they receive under die Act will pass from Native 
ownership as a result o f substantial tax burdens that will be im­
posed in 1991.** Native Corporate responses to the tax threat 
may be affected by two somewhat independent aspects o f the ex­
emption. First, there is die administration of die exemption prior 
to its termination. Whether land wOl be exempt whatever use 
is made of it by Native Corporations prior to 1991, or whether 
leasing or development before or after conveyance will expose 
die land to taxability, will influence to some extent what a Native 
Corporation does with its land. Second, there is the question of 
the imminence o f the exemption's wholesale termination. Native 
Corporations seem to feel that the proximity of 1991, given the 
federal government’s lassitude in the con. 'vance of lands,*1 
means that there will not be an adequate oppo fn ity  to provide 
the revenue base and the entrepreneurial expericL e necessary to 
sustain exposure to the taxing jurisdictions. Whether real or not, 
these concerns must be understood to determine what kind of leg­
islative or administrative action is warranted on the state and fed­
eral levels.

The factors that will enter into corporate decision-making are 
myriad and unpredictable. The world price of oil, the population

39. E.g . C A L.fvt.Rm  Coot I 3402 (West 1972).
(0. Letter of Berry Jackson to Governor ley Hammoad. Feb. 4. 1975 (oofy 

aa file bi the office of the U.CJ-A.-AIomU  Low Review).
SI. Of tbe approsimatoly 40 million acres of laad to be patented to the Native 

Corporation! under ANCSA. aa of Jaaaary, 197S only 106.479 acre* of tbe sot- 
face eetate in tbeee laadt had beet patented to Native Corporation*. The Cor- 
poratioa* had received interim conveyance* for an additional 20,178 acree of (ar­
ises enata. Of the wb-earface cttatc, 149.4*3 acre* bed been patented with an­
other IS.324 framed by interim conveyance. That, not even one percent of the 
land had baea conveyed to the Native Corporation*. M Price. D. Ge her A R. 
Partkh. Aa F.mnlnaiion of Section 21(d) of the Alaska Native Claim* Lettlemooi 
Act. Appendices A A •  (report for th* Atoka Fadaral-State Joint Land Uw Flan- 
nmf Com me non. Feb. 15. 1976). Without clear title to tbe laad* wlectad. the 
Native Corporation* are constrained in their ability to eater iato transact km* to 
develop- k m  or otherwise cspion their selected land* It was estimated early 
In the administration of ANCSA that it coaid be from 10 to 10 yean before the 
task of sorveyhif all the Naltw-sobcSad I tads, allotments, villaf* township*  and 
other land data* under ANCSA wonld he complie d preparatory to |  ran tint 
pelesu Atoka Native Manapemmt Report. Nov. 14, 1972. at 2. Now there an 
indication* that substantial acres*, will soon ha patented or framed hy interim 
conveyance. Interview wnh Tad Baitiand. Director of the Bnraan of Land Man- 

, Anf. 5. 1976.

1976] S I

expansion in All 
holders toward 
may have •  mo 
varying interpret 
o r alternative b 
some alternate 
other elements 
terminates the e 
Is an additions
Furthermore, th 
imperils the sub 
after 1991, and 
gional 
dens even with 
Fund reserves, 
sistence will not I

In flu e n c e s < 
D ire c tly ,

Ci. Id. Than | 
•nets ractivad by i 
the view that tha 
(tat#* aa tentative 
toaad in 
fcrsncs between I 
ration's lands.

thsre is no such 
on tho small tract 
than in tha cm*
Nstnw j

It il fttrthar 
convoyancas 
common for this I 
industries Id.

65. In

of ANCSA tha hy t o  Join 
I97J). Than

( I )  Thai



19761 S E C T I O N  21(d) T A X  E X E M P T I O N  21

expansion in Alaska as a whole, the evolving attitudes of share­
holders toward management in Native Corporations— all these 
may have a more tigpificm t impact on corporate strategy than 
varying interpretations of institutional relationships under the Act 
or alternative interpretations of the exemption provisions. But 
some alternate interpretations of die statute clearly mesh with 
other elements of corporate strategy. An interpretation that 
terminates the exemption when lands become developed or leased 
is an additional restraint on economic development strategies. 
Furthermore, the failure o f the exemption to extend beyond 1991 
imperils the subsistence strategy. Given the sizable tax burdens 
after 1991, and given die difficulty, in some cases, that the Re­
gional Corporations will have in being able to meet those tax bur­
dens even with an intact accumulated income from Alaska Native 
Fund reserves, there is a great likelihood that the voices for sub­
sistence will not prevail.

A. In flu e» e s o n  N a tive C o rp o ra te  L a n d  U se D e c isio n s N o t
D ire ctiy  R e la te d  to  T a x a tio n

The effect of Section 21(d) on Native Corporate planning 
cannot be precisely delineated because the Corporations have not 
yet formulated comprehensive long range plans for financial in­
vestment and land development The Native Corporations do not 
now have clear marketable title to the vast majority of tbe lands 
they have selected under ANCSA" and they may be uncertain 
as to the nature of the possessory interests they ultimately will 
have in their selected lands." In addition, there is insufficient

62. Id. Than b further doubt about the marketability of tbe interim eocvey. y  
aace» received by tbe Native corporations, 'he Department of tba Interior bolds 
the view that tbe interim traasfen of Nativ laad- would have tbe same legal 
status as tentative approvals on uasurveyed sta<«. aelected lands which have been 
leased in competitive elate oil and gas sales. However, then is possibly > dif­
ference between the situation of suw-esk tad lands and that of tha Native Corpo­
ration's bade. White there is specific Ian maps in Use Alaska Statehood Act es­
tablishing congressional intent tat allowing amatively approved laad to ba sold, 
then is no such provision in ANCSA. Tbe problem of establishing boundaries 
on Uw small tract selections of Native corporations it likely to be more difficult 
than in tba case ot state sates of oil and gas in large tracts of land. Alaska 
Native Management Report, Nov. 14,1972. at 3.

It is further endear bow tba this insurance companies will treat interim 
conveyances. Title insurance la not normally used in mineral teasing but it is 
common for titte insurance companies to do research in oil and bard rock mineral 
industrial. Id.

* ) .  la addition to not haring clearly markctasla title to ANCSA lands, tbe 
aiereeu ultimately to be conveyed ere not yet certain. Under Section 17(b) 
of ANCSA the Secretary of tbe Interior can reserve public easements identified 
by Uw Joint Lend Use PUiwiag Commission. 43 U.S.C. I 1616(b) (Supp. 
1973), Thai section provides:

( I )  Tbs Wanning Crmmteiine teal! identify public aaaamsnts acroas
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. data regarding die natural resources on ANCSA lands and the po­
tential for their development to accommodate finely tuned plans.*4 

It wool'1 be erroneous, however, to consider Section 21(d) 
as the only imi ortant incentive to development The leaden of 
the Native Corporations feel pressure from several other sources 
to develop Corporate lands in order to increase the value of their 
Corporate stock, which will be alienable after 1991.** r*or in­

lands »ls clad by Village CoreoratJons at. a tba lagtonal Cofpuratioos 
and at periodic points dong tbe comae o( major waterways which an 
reasonably naoamiy to guaranUa intaniatkxial treaty obligations, a foil 
riefat of public dm and aooaas for recreation, tanting, transportation, 
utilities, docks, and snefc other public asm aa tba Plaaatnf OwnmUsInn 
dctenninaa to be |wp<v «ni

(2) In identifying public easements (ba Planning Ootnnritdna shall 
conaut with appropriate State and federal af eodaa. dtall review pro­
posed transpottadoa plana, and dull receive and nviewKateasaata and 
recommandatiom front ktteraaaad organ txaiiooa and indirkfaiala on tba 
need for and proposed htcadoo of public s seems nts : Prodded, That any 
valid existing right recognized by this chapter ahall oondnoa to hava 
whatever riant of aocan aa is bow pir .idea for andar ariating law aad 
this subsection shall not operate in *l ,  way to diminish or Unit soch 
right of access.

(3) Prior to granting any patent under this chanter to tbe Village 
Corporation and Regional Corporation, tbe Secrete*/ shell consult with 
tbe State and tbe nann'ng Commisaion and shell reserve anch public 
aaaamaata s ha deurminos art necaaaary.

Id.
Tha provisiooa of Section 17(b) era fraught with many interpretative prob- 

Tbe two moat basic questions ate ( 1 )  whether tbe cessnmu ate to ba 
for itrass or for use, aad ( 2 ) whether they should be baaed oo existing use, 
or oo somo undefined future need.

On tbe qnestiuo of whether acccea or um ia to ba determinative of public 
■eeemspt identification, tbe Alaska Federation of Natives (AFN) has taken tbe 
position thu access ia to be tha controlling test Alaska Native Mianunaal 
Report. Aug. 13, 1972. at 4. coL 1. The Land Um Planning Commiaaioti 
(LUP J ) ,  has adapted tbe view that easements for dam shea, drill shea aad othar 
functions not relaMd to a-oem to adjoining public lands wore not authorised by 
tba Interior Congress. Id

Tba AFN and LUPC agree that easements should ba reMrred on i . bash 
of existing use, not oo some vague definition of future need. See Alaska Native 
Manage mem Report, Nov. 13, 1973, at 4, coL I :  Alaska Native Management 
R-port, April 13, 1973, at 4, coL I . However, future r-ad arguably may ba 
a reasonable basis for tbe LUPC to recommend naenraiou of an easement, for 
tha section provides that tba LUPC shall identify “public easements which an 
.  ,  .  reasonably necessary «o guarantee . .  .  a full right of public use aad access 
for recreaticu. booting, transportation, utilities, docks end uteh other public um m the Pfenning Commimkm determines to be tmponem." 43 U.S.C. I 1616(b)
( I )  (Supp 3 ’75) (emphasisadded).

Further support for this argument is to be found in Section 17(b)(2), which 
requires the Secretary of the Interior to " review statements end recommendations 
from interested organizations aad individuals on the need for and proposed loca­
tion of public easements" (emphasis added), and in Section 17(b)(3), which pro- 
vidM that tha Secretary upon consultation with tha LUPC ahall ramrve such public 
easements as he determines are necessary. 4} U.S.C, I I  1616(b)(2) A (3) 
(Supp. 1973).

For further dlscuarioa of the problem of Sectioo 17(b) public 
see Alaska Native Management Report, April 13,1973, at 7, coL I.

64. Alaska Native Maaapment Report, July 31. 1974, at 3. coL 1.
63. See. »z ,  1974 Aleut Corporation Shareholder's Report, at 3.
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rtiin rf| because they are organized as profit-making entities, the 
Native’ Corporations feel obliged to increase their stock's value, 
though this is more true for the Regions than for the Village Cor* 
poratkns."

There may also be pressure from other Regional and Village 
Corporations. A  critical feature of ANCSA is die requirement 
chat 70 percent of natural resources revenue from the ANCSA  
lands of one Regional Corporation must be shared with the other 
Regions.** Further, each Region is required to share its revenues 
with Vfllage Corporations" Perhaps Section 7 ( i )  places on each 
Region a duty to exploit the Region's natural resources. If so, the 
resource-poor Regional and Village Corporations are likely to 
bring actiuis against resource-rich Regional Corporation boards 
of directors who refuse to extrac: natural resources in their Re­
gions.

There may also be pressing needs for cash. All tbe Corpora­
tions, to varying degrees, have some concern for bettering the so­
cial welfare of their shareholders. For some Corporations die 
principal means of benefiting shareholders is to generate cash in­
come to be disposed of according to the personal dictates of the 
individual shareholders. For Village Corporations, particularly, 
there may be pressure to develop. They receive meager Alaska 
Native Fund sums and have relatively high cash needs." Corpo­
rations which see their role as the vehicle to aid the N aive share­
holders’ assimilation into the mainstream of a modem economy 
aad society may feel compelled to invest tneir money and 
ANCSA-cooveyed land in financial ventures which have the col­
lateral benefit of stimulating tbe local economy and providing job 
opportunities for the Native Corporation shareholders.

In view of the temporary inalienability of corporate stock and 
of the need to invest distributed Alaska Native Fund money, cash

* 6 . Um majority ot tha lands selected by tha Villages, attar they were ftvci. 
economic data retarding resources, were cboaan to provida (or a subsistence way 
rf Me. Harrison. Growth bt A In k s  in A la s k a  O b o w th  P o l ic y :  A  DttCUS- 
■<** or laeuu 10 (1*75) (Statement oi Sam Kito, President. American Federa­
te " of Natives). Soma altsnaitoo from tha land raauhs from tha (aa that a grant 
number of shareholders in Regional Corporations are not enrolled In Village Cor­
porations. nor, in many cases, are they even residents of Um Region. Tho disat- 
ueia.-nt from Native lands Is alao wronger amoag shareholders in Um more haav- 
■I) >!«' doped Regions.

6*  Srciion 7<»). ANCSA 41 UJ.C. I  1606(f) (Supp. I97J).
Ssctiot 7|J|. ANCSA 4) U S C  I 1606(1) (Supp. 1975).

A federal district court has held recently tha revenues received by a Regional 
Corwrauon prior to patent for exploratory rights and options to lease must ba 
miKitd among Um Regional Corporations pursuant to Paction 7(1). Aleut Corp. 
» Arctic Slope. 410 P. Supp. MM (D.C Alaska 1976).

H  See Oorwdt, VUImgt Corporation Finenm. Alaska Native Mangamtnl 
R Xrt.Mar. | j ,  1974, at 4.
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income to the shareholders will l>e lean. Therefore, the creation 
of jobs am? job training programs is an important alternative 
means of providing immediate pre-1991 benefits to Native share­
holders.70 The development of ANCSA-conveyed lands as hous­
ing projects, recreational and tourist facilities, and the exploitation 
of natural re jouices are convenient ways to stimulate directly the 
local Village or Regional economy ami create jobs for Native 
shareholders.

O f course, there are some pressures which militate against 
development of Native lands, imminent among these is the de­
sire to maintain la r jr tracts of open space to accommodate a sub­
sistence lifestyle. But the pursuit of subsistence living is seriously 
hampered by the prospect of future taxation o f lands upon which 
Native shareholders depend for subsistence. If the level of taxa­
tion after 1991 is sufficiently high, a Corporation may not rea­
sonably be able to leave undeveloped large expanses of land.71

At least one Regional Corporation has expressed an intention 
to postpone serious exploration of its subsurface resources, its pur­
pose being to discourage rampant land speculation which it tcfls 
would drive up land values. Its feeling is that the price of these 
resources will rise dramatically in the coming years and it plans 
to sit quietly on these resources. However, it is recognized that 
the leu exploration of resources there is, the leu precise and ra­
tional land development planning can be.T>

Sections 7 (i)Ta and 70 ),14 dealing with the sharing among

70. 5m Scbuyteo, A Novel Corporation Takes Charts In Alaska's Wilderness, 
Poimmi, Oct 1975 166.

71. Tbe alienability of tbe Native Corporation itock in 1991 alto aerioualy 
undermine* Uw ability of tbe Native groups to continue a *ub*t.#ae* lifestyle 
after 1991. If significant numbers of tbe Native shareholders of a given Corpo­
ration acll their stock after 1991, allowing non-Native* to get a foothold ia tba 
Corporal* structure, Uw subsistence living will ba in Jeopardy since noo-Nativas 
are unlikely to be aligned with such goals.

72. An additional aspect of Uw dilemma of whether or not to explore re­
source* it tbe valuation of Native Corporation lands for purpoee* of computing 
basis for tax calculations. Tb* basis would presumably be determined at Uw time 
of conv-yanc* to Uw Native Corporations, and witb les* exploration aad knowl­
edge of laad resources Uw basis at entered oo tha books at time of conveyance 
to a Native Corporation is not likely to reflect the true value of Uw resource* 
when they an later discovered. Thus, tbs tale of Uods with such resources i* 
likely to result in higher capital gains lax payments std, therefore, lower net profit 
after taxes.

7). 4) U.S.C. I 1606(1; (Supp 1975). That taction provides:
Seventy per caottint of all revenue* received by each Regional Cor­

poration from Uw limber resource* and subturf ace estate patented to it 
pursuant to this chapter (ball be divided annually by Uw Regional Cor­
porate among all twelve Regional Corporations organised pursuant to

‘  r of Native* enrolled In each regionthis Kvtion according to tbs oomber ___  _____
pursuant to section 1604 of Util title. The provisions of this subsection
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Regional Corporations o f revenvrs from certain investments, will 
also act, to some degree, as a deterrent to land development, per­
haps a more potert one than Section 21(d ). Under these Sec­
tions only 30 perrent of the revenues from subsurface and timber 
icsourccs, plus the Region's share o f the remaining 70 percent 
received by a Regional Corporation for its Section 70) natural 
resources, wul be retained by the exploiting Regional Corporation.

B . T h e  Im p a ct o f th e Im p e n d in g  T a x

All of the other influences aside, the most significant concern 
fc the future burden of land taxation. The number of variables—  
including the extent of taxing jurisdvdons, the assessed valuation, 
and the tax .ate—are sufficiently complex so that a sophisti­
cated model would have to be constructed to provide reliable pre­
dictions of tbe potential tax liabilities beginning in 1991. But it 
can be seen even from a rudimentary analysis that certain Corpo­
rations will be subject to greater liability than others and that cer­
tain Village Corporations will suffer tax liability far in excess of 
their income from the Alaska Native Fund. Particularly in tbe 
Koniag, O x *  Inlet and A rctic Slone Redons it is likely that 
r  pW3t proportion or the lands conveyed will be in jurisdic­
tions that impose a local property tax.*' Corporations in tbe 
Dcnon. Bristol Bav. and Sealaska Regions will also, to a lesser ex- 
tent, have lands within local taxing jurisdictions.*' Some Corpora­
tions will incur local tax bills in excess of Corporate income, even 
t! all proceeds of the Alaska Native Fund distributed to that Cor­
poration are retained and invested. It is almost as certain that, 
for some Corporations, the imposition of local taxes after 1 ̂ 91

Out: not apply to Uw thirtMath Regional Corporation U orgaaimd po - •want k* uibwctioa (6) hereof.
% 4) ll.S/1 » 1606(1) (Supp. 1*73). That nctioa providM:

I.urtn* Uw five years following December IS, 1971, not km 'San 
10 • o ' all corporal* fund* rao*-v*d by **ch of Uw twtlv* Regional 
(  orpura* not under .action |603 ot thii Uik (Alaska Naliv* Pond), aad 
under Mibwrituu il> c* this as.'ion (revenue* from Uw timber iwoutuaa 

J uitnorface aatale Patented to it puraoaat to this chapter), aad ail 
vO.fr net income, ahall I *  distributed among th* atocfcboMsn of th* 
••th e  Regional Corporations. Not lam than 43% of faada from mch 
s.uf.rc during Uw fint five-year period, aad 50% thereafter, ahall be 
d ' • , >utcd among Uw VUIage Co porationa In Um regioo aad Uw daas
• •■;». ho Wen who are not raaa tn u of tboae villages. aa provided in 
•w-tr.bon I to it. la the cam of Uw thirteenth Regional Corporation, 
it o fanued. not lew than 50% of all oorporaM funds rtcerved under 

;  w.'tton 1603 of Util till* shall b* distributed to Uw stockholders.

* '  M Price, D. Oerher 6  R. Punich, Aa Kiamlneiion of Section 21(d) of 
.  *  'J * '1 *  Native Oaimi Settlement Art. 7942 (report for Um Alaska Federal- 
»u t loiai Laad Uao Planning Commfmian, Fab. 15, 1976).

/J.
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will mean foreclosure or forced sale o f lands received under 
ANCSA.

Still, a number of factors reduce, for some Corporations, the 
danger of large-ecale foreclosures after 1991. The most impor­
tant o f these is die fact that many lands conveyed or to be con­
veyed under ANCS V are not within presently existing taxing juris­
dictions. A  major portion of the state and much of the selected 
ANCSA land is within tbe unorganized borough,”  which has not 
imposed any real property taxes. Second, there are certain exist­
ing state exemptions from local taxation, provided under ruts 
laws, which oould reduce tbe impact of taxation after 1991. 
There are mandatory exemptions for land reserved for nonprofit 
religious, charitable, cemetery, hospital, and educational pur­
poses.7'  In addition, municipalities may at their option exempt

77. See AS 29.03.010-020.
7S. AS 29J 3.020. Tht* poaaifafiity h u t M b m  much explored, partkalarty 

u  iltarnatfvi otiaabatlon structures for Villas* Corpora dona. ANCSA allows a 
Villas* Corp. ratios to tocotporaw la two waya: aa a for-profit corpora loo or a 
not-for-profit x-poraboo under Alaska law. At tba praaant lima avary VIDasa 
Corporation In AtaAa la organised aa a for-profit corporation. It ia not dtar why 
Una mods was adopted for every Villas* Corporation.

Claarly than an difference* in structure hatweaa corporation* of the two 
types. Aa a for-profit corporation, a Vil'sge itsuet iharas of nock to those per­
son* enrolled fat the Villas*. The tharahoidtre elect the Board of L.rectore, who 
decide on corporal* policy. The director* arc obligated to exercise prudent busi- 
neas judgment. They may. of course, declare dividend* or other distributions of 
assets. In 1991. tbe iharehoktere of the corporation can sail their stock.

A not-for-profit corporation would be quite different. It ordinarily would 
not have shareholders. It has a Board of Directors that usually fills vacancies 
by vote. The Board's obligation is to fulfill th* charitable purpoees aa staled 
ia th* corporation's charter. Tbe charter would stela, for example, that th* corpo­
ration was established to assist in the education, housing, employment potential, 
family strengthening, aad cultural support of the descendants of the Native fami­
lies that have lived in the Village. Anything that tha Board authorises which 
is consistent with proper charitable purpoees would be permissible. The Board 
can engage fat business enterprise* that further thee* goals, or Invest in businesses 
to raise income to achieve these duritabie purposes. Since there would be no 
shareholders in the Corporation, it < ould assist people who an part of thr Village 
but not "enrolled" In it under /NCSA. Perhaps eminence could to provided 
m iUc families ®f Villegas whe'lwr or not they art Alaska Natives. This would 
ram priman) - on tbe of the amctes of iarorporeiio*.

Such a corporation, were it nonprofit, would to Ilk* other foundations or 
chanties It could use Its money for scholarship*, for bousing tutoidkt. for travel 
grants, for management training support, etc. It could also, of course, iavast 
it* mooey, buy businesses, or establish experimental agricultural enterprises. 
Thar* is nothing wrong with a nonprofit corporation investing Ms money wimly 
and gaining wbttantial income in any year. A nonprofit corporation could allo­
cate parts of it* land to persons who ate *n ..m  its charitable objectives Article 
IX of the Alaska Constitution provides that proparty of nonprofit corporation 
will to u s exempt. This would epply after 1991 a* well at before. It would 
mean that the laad received by Uw Corporation could not to subjected to prop* 
erty taxstioa unless the Alaska Constitution wet* amended. There are. however, 
uses of nonprofit land that might open the land 10 taxation. Generally If the 
as* of the land j  consistent with the charitable purpose, the laad is not taxable
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from the property tax levy residential property," up to a value 
o f  cinnnn per retidence. This exemption would assist when 
mandatortiy conveyed land under Section 14(c) of ANCSA" 
would otherwise he cnn^dered “developed."”

It is possible that the mitigating facton mentioned above will 
avoid large scale forfeitures or tax-impelled sales o f land when 
the federal exemption is terminated. But die very speculative na­
ture of these factors precludes reliance on them by the Native Cor­
porations. It is possible, for example, that die existence o f sub­
stantial tracts of privately held lands (by Native Corporations) 
outside the organized taxing jurisdictions will lead to a statewide 
property tax so as to provide roughly equitable exposure for all 
taxpayers. Thus, the current distribution o f Native lands within 
and without taxing jurisdictions is not certain to continue.

The contingent nature o f the possibilities of low exposure to 
taxation is unacceptable if it will frustrate Congressional intent 
and also force economic activity that is incompatible with rational 
land use planning. Tbe danger that lands will rapidly pass out 
of Native hands as a result o f state or local taxation has given rise 
to suggestions that Section 21(d) be amended to extend the ex­
emption. In addition, the Joint Federal-State Land Use Planning

if there is itm o t . For example, U mow of Um people of Uw Village 
•t i t  charped a rental fee to live oo tbe laad ia order to cover administrative 
ciprmev Uw lead would not be t su b k  If, however, a subdivision wen creawd 
and became a profitable venture. Jw hod would be usable. Bat ooly tbe land m that venture would be (abject to a property tax.

TWre are. pcebtps, peycboiofkal differences between for-profit and not-for- 
pirfrt orytaiuikms that transcend Uw issue of taxation. The for-profit mode 
r . corpora e organization contains within it Uw suggestion that one has to be- 
have hi a '-articular way. The Villape Corporations seam to cooaider it aecemary 
tlut they srek oat Joint ventures end other kinds of exotic business arrangements, 
for profit corporations often kwe money. Not-for-profit corporation* can in- 
crease m sue but if one b nmnbis a not-for-profit corporation one views owe'* 
responsibility different)): on* views Uw corporation as a public service orpaaixa 
tair with serious responsibilities to its clientele, rather than as a money-making 
business. For an account of Uw views of John Sackett, Chairman of Doyoo. 
ltd. sec Schuyttn. A Sort! Corporation Takas Chartt In Alaska?s WlMemass. 
Foarvwi. Oct. 1975 at 139.

79. AS 29.33.023(a)
»«* 43 UJ.C. I 1613(c) (Supp- 1973).
>1- AS 29.33.023(a)(3)

A second optional exemption is provided for properly used hy a nonprofit 
entity for community purpoees AS 29.33.023(h). The lands conveyed to Native 
Corpora boot mder ANCSA are particularly well-suited to being characterized as 

usej (or community purposes. ’  especially in tba case of lands designated for Uw 
ir—Menaiw* ot subsistence lilcttylcv

Another opuooal exemption is provided for "historic sites, buildings, morn- 
menu AS 29.33.023(b)(2)(C). Certain of tbe Na'hw lands are recognizable 
»' hitionc sites" by tb* very fact that they have been histoncidly used hy Native 
NTulxtloM and were selected under Sectioo 14(h)(2) of the Act. 4) U J.C  I 
I6l)tb)(2) (Supp. 1973).
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Commission and others have been concerned that the nature of 
the exemption and the manner of its expiration will interfere with 
state policies for the use of land. Because these important con­
cerns and apprehensions will undoubtedly be the basis for Con­
gressional scrutiny, it is important to turn, in some depth, to alter­
native methods of further clarifying or modifying Section 21(d).

IV . Possible Governm ental Responses to  the 
Section  2 1 (d ) Problem s

The likelihood that circumstances will be arranged in a man­
ner totally unfavorable to the Native Corporations is probably low. 
Nevertheless, the range of hazards is sufficient to render legisla­
tive action worthy of consideration. Legislation could confer pro­
tection independent of such factors as the location o f Native lands, 
the makeup and structure o f local government, and the success 
of Native investment programs.

Some of the possible legislative responses to the cut-off date 
provided under Section 2 I'd ) which would alleviate the Native Cor­
porations* fears of huge trx liabilities involve a temporary or per­
manent extension of the exemption from local taxation; others en­
visage the imposition o f a property tax, but seek to minimize its 
effect by various devices.

S ta te  L e g isla tiv e  a n d  A d m in istra tiv e  C la rific a tio n  o f S e ctio n  
2 1(d )

The Alaska legislature can furnish some guidance in the in­
terpretation of Section 21(d ). The state, either through the leg­
islature or the Attorney General, could provide an interpretation 
of what constitutes development or leasing to third parties. It 
could determine authoritatively that lands not leased or developed 
prior to conveyance remain exempt until 1991. State legislation 
could not, of course, reduce the scope of the federal exemption, 
but a reasonable state interpretation might be embraced by a fed­
eral or state court seeking to establish a rule of law. An opinion 
o f the Attorney General would be useful guidance to municipali­
ties and, if reasonably formulated, might prove influential to the 
courts.

In determining the scope of *he municipal power to tax Na­
tive lands, the legislature woult *ve the opportunity to identify 
the kinds of factors that ought tr  be taken into account in deter- 
ming whether .and is “developeu." Such factors might include 
whether the land is being used for shelter or fanning by a Native 
owner of the land, whether it is being used for subsistence pur-
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„ ,c s  by a Village as a whole, and whether taxation it limited to ' 
ETnccitic land developed State law may also indicate wheiuer 
the exemption is reinstated if the lease terminates or the develop-v 
ncm abates. The state legislature miyht also clarify what sorts 
ot interests in land, particularly those interests relating to mineral 
development, constitute development or leasing to third parties—  
A m  triggering the first proviso—and what rights are lesser—thus 
eisering the second proviso but maintaining the integrity of the 
underlying exemption. The state may here distinguish among ex­
ploration permits and extraction programs. The legislature might; 
S o  distinguish between development that is in existence prior to 1 
conveyance and development that is subsequent to selection by^ 
o r  conveyance to the Native Corporation. The state could pro-"  
trie that certain lands that are reconveyed pursuant to Section 14 
ot ANCSA”  do not lose their exemption. Legislative guidance 
»  to what constitutes leasing to third parties would also be help^ 
fuL For example, the state could provide that certain intra-Na- ’ 
tne Corporate ventures or agreements, including the establish­
ment of holding companies, would remain exempt from taxation,. 
It could establish a control test for situations where a Native Cor­
poration and a non-Native corporation jointly engage in a transac­
ted which includes ANCSA-conveyed land as part of the consid­
eration.
II Extension of the F e d e r a l  E x e m p t i o n

A second major area of potentially desirable legislation 
•ould involve extending the exemption via federal legislation. 
Affected Corporations could develop their policies not only on the 
hftut o( maximizing profits, but also on the basis of preparing their 
•omtituents for ultimate autonomy. As it is, the inevitability of 
th: termination of the Section 21(d) exemption forces Native 
Corporations to plan according to the conventional profit motive 

to maintain their solvency against what in some cases would 
tat liabilities of enormous magnitude. Providing a more lengthy 

of exemption will allow the Corporations a chance to direct 
“  ’:r *'f their eneigies not to ensuring their survival as economic 
tt::tie\. but to advancing the economic status of Alaska's Natives.

The twenty year period that appears in ANCSA is a compro- 
‘  v  between proponents of a fifty year period and supporters of 
»twelve year period.** It was selected as a middle ground very 

’ th.* legislative history of the bills that led to the enactment 
W SA  Congressional scrutiny of this particular portion of

' •  I ' SC. I 1613 (Supp. 1B75).
'  no<n ,J *IS *  Kcomptnriwi «#« tupra.
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ANCSA  does not appear to have been as extensive as that in­
vested in other parts o f die draft bills. If farther investigation 
reveals its drawbacks, there need be no hesitation to extend die 
exemption for an additional term.

Another consideration supporting extension o f the exemption 
is that the period selected is premised upon Native control of the 
conveyed lands within a short time of enactment of the A c t But 
patents and interim conveys, ces art expected to be delayed for 
considerable periods of time, some even beyond die 1991 date.** 
The identification of public easements," litigation, and bureau­
cratic intransigence so far have caused an astonishingly slow pace 
o f conveyance." This means that Native proprietors will not have 
patent title to the land until much later than tbe 1971 enactment 
date of ANCSA— in some cases not until the exemption has al­
ready expired. They therefore have no means to use the land 
to generate revenues until much later than assumed. Neither die 
conveyance of parcels nor their leasing will be really possible in 
the absence of patents.

A  variant o f extending the exemption is conditioning the ex­
tension upon retention of the restrictions on the alienability of Cor­
porate stock by Native owners. Under ANCSA, the inalienability 
o f stock expires in 1991, the same year that he Section 21(d) 
exemption terminates. Linking a continuation of the property tax 
exemption with the maintenance of the inalienability of Corporate 
stock can be justified as perpetuating what might be called the 
Nativeness of the land. In other words, the exemption may be 
necessary because of the danger that the assets that are part of 
the Alaska Native Claims Settlement Act might rapidly diffuse in 
the society. Prior examples of distributions of land and assets to 
Native groups in other states display the legislative concern that 
is felt when assets too rapidly leave Native hands, partly as a con­
sequence of the termination of trust status. The Menominee Res­
toration Bill of the early 1970's is an excellent example of tbe 
legislative concern over the relationship between an Indian com­
munity and its assets. In 1933, the United States Congress agreed 
that the Menominee Tribe should be free to manage its resources 
without the restraining federal presence *1 The incursion of state ju­
risdiction. including the power to tax, led to a substantia] reduction 
in the tribe's assets and cohesiveness. Concern over the eventual 
impoverishment of the tribe led. ultimately, to the restoration of

S4. Stt nou At Mpr*
15. Stt aou AS w pirn.
SA. Stt now 61 ttiptw.
17. Ad of Jam 17,1954 ck SO). AS Sut. 250 (1954).
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trust status and the rtfanpotttoo o f tbe exemption bom  state aad 
local taxation."

71k situation in Alaska is somewhat different. Tbe stock, 
o «  the laad, is icstrabied from alienation. Bu t tbe restraints on 
stockholder alkoation is a critical aspect o f the validity of tbe ex­
emption. So long as stock is tnattonsMe (except through father* 

^  certain other limited occurrsnces), control of the Cor- 
motions remains in Native bands aad tbe present jnrHnalion not 
so alienate lands remains ss well In addition, when tbs stock 
tacemes afienahle, important questions win arise as to tbs equby 
and purpose of a continued exemption, tt, lo r a p a rtM a rC osp o - 
nooa. a substantial percentage o f the stock is alienated after 1991 
the Corporation will oo longer pro te n to  be a Native Corporation. 
To the extent that the Corporations lose their N ativtnaas, tbe 
■oral claim for a policy that preserves a land base is eroded.

C State E xem p tion of AO U ndeve lop ed  L en d s

A third approach to lessening the threat to Native lands 
•o d d  be to eliminate tbe property tax oo all undeveloped 
lands." State legislation aimed at exempting undeveloped lands 
from local property taxation is a form of relief principally affecting 
the Native Corporations, since they will own the great bulk of pri­
vately held land in the stele, and an even larger share of tbe unde­
veloped land in private ownership. In effect this proposal would 
provide a permanent extension of tbe Section 21(d) type of ex­
emption. but without the third party requirement found a  

in MQiuoQ to ratfvtnf immediate pressure* on native 
C'«*rpnratiotts to secure a maximum rate of return oo their invest­
ments. it would have tbe longer-range effect of allowing tbe per­
manent retention of tracts o f undeveloped lend as open space A  
temporary exemption, no matter how long, provides only a tempo­
r e  incentive to retain conveyed lands in their undeveloped slate. 
I P"n terra matron of the exemption. Jw impetus is to make the 
evnt of the lands in cedar to defrr/ aa much of tba tax bill aa 
(>'uihk To the extent that an opco-spncc policy is attractive in 
the Al; *ta context, a permanent examption of undeveloped land 

ks.il taxation is worth cow idering."

** v* M m m n  iMMiim Act. M  U A C  I ! W k > 4  
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D . E lim in a tio n  o f  t h * P ro p e rty  T a x

A  n o n  fundamental change In the Alaska taxation scheme 
would be to eliminate the property tax entirely. Because taxes 
oo property are regreeshre,'1 even If restricted to developed prop­
erty. this change would be welcomed by more than just Native laad 
owners. Whether rr'uinoe oo tbe property tax can be 
deperds upon twr ..actors: the avaflabOity o f alternative revenues. 
■do idc expea j  ib p tiw  in cxpeouinircs oy locxi guvcroiDcnii 
in the yean U> com e." Alaska may be in a podtion. by virtuelae MneS a !1 aajI a*  a u a !a  — *of ns u j i  ou u f l  p i  reserves, 10 o juud  revenues wmcn m™  
property tax income seam pale in comparison." In 1961 local 
property taxation brought in $11 .9 million; this grew to $17.1 mO- 
llon in 1972 .*  W ith the additional organization into political sub* 
dhrtakms since 1972, particularly in the North Slope area, and the 
Inevitable increase in market valuations o f real property, the fig­
ure Is bound to increase; nevertheless, it Is insignificant compared 
to tbe oil revenues predicted for the short term.

E  M o d ific a tio n  o f th e E x istin g  P ro p erty T a x  S y stem

Rather than axtsndhtg the Sectioo 21(d ) exemption either 
directly or by abandoning property taxation, the state legislature 
has at its disposal a  variety of alternative means for reducing the 
danger of severe property taxation upon Native Corporations. 
The stale could impiaif t  an assessment freeze, i n r the as* 
seasmem level o t native isnos at inetr worm ror suoeistence activi­
ties, unless they are developed. This ap) roach would ensure 
some local revenues from Nstive proprietors, but would fan* 
pose only s minimal risk of confiscation oo the Native landowners. 
Sm flariy. assessments at market value could be delayed for a pe­
riod o f years after development or leasing occurs. This would fur* 
ntah a number of years during which embryonic Native develop- 

coumj dc nunure j  witooui octng wetgnwo oown oy a tax

ft. In . #4 .. 
« 9*.M 9(I*99).

9 2-  A m  

A b * t S «  Is

I W O N  Dirt o» Am i * 
I9S0. IH IV H K D trv or 
«UVT*»
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At the level of v o n  general property tr reform, t  tax rate 
K ^ t io o a l to Native Income level could be enacted. Such tax 
IL ^ u ab oo  would defeat the conventional criticism of property 
tAtitkM a* regremive, while serving bodi tbe need c i local govern* 

ft f a  m ennri aad the need o i Native Corporations for a rel- 
my A c t tax environment A  eliding scale based on the 

pay rather than oo the market valuation o i Native hold- 
^ M l d t e  the basis for tax liability.

As another approach, differential taxrtoo similar to the use 
«f Mvtiai Msessmeat districts could be employed as an exclusive 

property taxation. A  lew  woold be imposed, under this 
f a v n . ia wr^nM mnr* t with the csmand oo  municipal services, 
rwawr then on the basis of asmesed valuation. Rural Native lands 

p f y  no upon tbe taxing jurisdictions in which
m n  are dteatsd would have no tax liability; lack c i development, 
nerefore. would make possible a low tax rate. Since undcvcl- 
mml lands receive little benefit from municipal services, they 
t e t d  act be hardened with the costs o f providing these benefits.

Tbe amdificatioos of tbe present Alaska tax system discussed 
tow do act exhaust the possibilities Whether these changes 
m sM  be made, or whether the other legislative actions discussed 
W n t should be taken, ultimately depends on the degree to 
a*** Native interests are threatened by property taxation, and 
<« the degree to which federal, stale, and local governments 
lor! that Native interests should be protected. It is to be expected 
mat fosse fores levels of government wUl vary in their concern 
he fvraerviag Native interests.

Cbssq i mow
T wh A HM" M hi AW !■ cfo a ——■ wiw AiuCIC M l ciim uicq DUujcfuUI pfODvCQtS Ifl QIC IfllCf*

of Section 2 1 (d ) of the Alaska Native Claims Settle* 
•re t Act and has sugfested possible clarifications and modifies- 
u ©. of it* ux moratorium. However, the complexities of the pro- 
»» •«  arc not exhausted here. Further work is needed in analyz- 
* f the precise effect that Sectioo 21(d ) will have oo Native Cor- 
'w .*  lonJ use behavior A t present, the Corponttons have not 
* ^ jU t c d  comprehensive, long-rangs developmwit plans, so it is 
•' * *’ *? fc* bulato accurately foe impact o f Section 21(d) an land 
.*  la addition, a sophisticated econoreic naeeaammit of the no- 

“ ’Tcrrv tax UabUitics of the vaetoua Regional and Village 
' **» it needed to identify foe scope of the tax threat to 

entities. This economic evaluation, whan coupled 
provided by fob Artkle, win permit tha legisla

*»d the judiciary to make rational deebfow  regarding foe tax 
of Alaska Native Irade.
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S kc.  ‘t. F o r  the purposes o f  tin s A ct, the term —
( a )  "S e c re ta ry  ’ m oans the Secretary o f  the I n t e r i o r ;
\\>) "N a t iv e " m eans a citizen o f  t lie I 'n ite d  S ta tes w ho is aperson o f  

one-fourth degree o r  m ore Alaska In d ia n  (in clu d in g  T sim sh ia n  
In d ia n s not enrolled in the M otlnktla Indian C om m u n ity ) K sk im o , or 
Aleut M ood , o r com bination th ere o f. T h e  term  includes any Native as 
-•* d> fined eitlier o r both o f  whose ndm»tive parents are not N atives. I t  
also includ e... in the aleence o f  p r o o f  o f a m inim u m  blood q u antu m , 
any citizen o f  thu Cnitcd Status who is regarded as an Alaska N ative 
by tho Native village o r  Native g rou p  o f  which he claim s to l»c a :nem-I I t  # .1 xl  /  • # « I V « • .

• •■Miuunity. o r  association in Alaska listed in sections l i  andf 1C o f  tn is  
A ct. i-i which meets the requirem ents o f  this A ct. and which the S e .• re­
tain- determ ines w as, on the 1 !»70 cetisus enum eration date (a ssh o w  n by 
the (ensue o r other evidence sa tisfa ctory  to the S e creta ry , who shall 
n ike finding s o f  fact in e; • h it d a n c e ) , c o m p o s'd  o f  twenty-five o r  
n i'u e  N a tiv e s;

< d ) "N a tiv e  g in  .(#“ .  - m a n y  ti ihe. b a n d .c la n , v illa g e.co m m u n ity , 
nr village a .-'Octal ion o f  Natives in Alaska «om nosed o f  less than 
tiMtity f . 'e  N atives. %\!io «- n .p rise  a m a jority  o f  the rc-id d its o f  the 
loi a lity :

fe ) "Ih iM ic  t i i i s "  i..».v*s ..II  F*« .lr-ri 1 lands ami intcie-ts therein 
!  ■ fid  -n Alaska - v u p tt  ( 1 )  defcr-

ioed l*\ the Si i « t :i y .e ’ uh foully used in connection with
•he ell tui-tial'oii i>f any Fi dernl iii-tallntion. and (2 ) In n d ‘a-lci tinns
• •f  the State o f  V’ -ka which have been patented o r  tentatively 

I , 0  m  l undi i -«t mil fifg ) o f  the A la-kit Statehood A ct, as nine..-led
( ' S ta t . f i l l , i i  St it. U| identified fo r  -election hy the State
t -.i to .Tati iaiy 17. ! -0;

I f )  itc "n ii tts the St .ti-• if A lask a;
f g )  "IJegiotial f o . |  n a tio n " n c m s an Alaska Native Regional Cor- 

point ion e«f alilt-hed under the haws o f flu- St sift* o f  Alaska in accord- 
.*»« e -th the pi o v i*iii"s  u f th is A c t;

( M  " I h  I s o n "  ii a us any in d n  'd u a l, fit m . c oi i«u at "o n . a-sr* ‘  it ‘  >n, 
" i  j .n ln r r- h ip ;

i i )  "M u n ii p al Cm ooi itio n " oie ,s  •. ny g, i.ei.al a* it o f  -m t.I !j  d 
. i n  111- .unit a: ih r the ! .*  w so f the S t ..fe  iif \!  --ka;

l j )  •A ill.age t 'o ijx - i.it io u " means an \hi-ka V .tiv e  V ill: ;,e  Cor- 
j-o- 11hlit o ig a n b id  mi I n  thr1 la w . *-f the State o f  W.-kti a« a 1 ttsi*
• •  - fo r | iofit or s.onj • ifit i oi pn. .t * n to 1 old, !m  ■ f , ,f au age m . I \»r
■ I :-t i ’ .fe l.itiijs, pt • j i f v , f •; .1 d • 'h e r  I i-d.ts .Old I.s-efp fo r : ml
i ii h 1 i ’ f  o f  :i Vat iv e v illtigi i i i i i  d. ife v\i I h t h e ! > o f  thi« \ et.

i k ) ’ F i t n l "  t vi -its the Xl. -V. i  V u 'i r  F i .i .d  in the C. • i . V " f f h a  
I . !  !  s’ t *i • . • hi| heil hv M-. I ( , 0 ; , ud

i l )  * i '•  i * ng Co- ,m ;s-  i«nM 1 - the , f r»Tr»t Ft h t d-St fe f . i  1
1 ••• i •’  • i m g C . iii-.i' h m .s t .d - !. hr- ! 1 v ■ »n 17 .

t • ii V I ll-N r n i M t v f
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' .Pcdccol Installations; Implementation 
iJTitiol Section 3(e) ot 0*r Alaska Native 
’ : wcU«lrn* Settlement Act ;•

jv <■ . ' v ;.
• :  aockcv: Burtuu of Land Management.

zc h o k : F1«̂ l rulmaling.
i> i}mmarv : Thia fiiu l rulemaking

idea tha procedures to ba used by
 Secretary of the Interior to C'try oul

, ><ihe |irovisions of aectlon 3(a) of tba 
« -Alaska Native Claims Settlerarnt Act. 

Tbe procedure will be used to determine 
‘ "  which lands held by Federal

departments or agencies were In actual 
4 * 1- during the time prescribed in the Act 
,ind which such lands were not in actual 
use and can be conveyed to Nativa 
C .rpuralions under the Act. 
effective date: November 21. IHHOl
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FOR FURTHER IK'ORUUTICN COKTACTt
Xkuiumunt McClute. (202) 343-4*11

I *. w  
Rc.Ik.II C. Bruce. (2W2) 343-R73S 

or
Kel»er1 Arnold. Bureau uf Lund 

Man.igt ment. 7ul C Street. Pe\ 3. 
Anchorage. Ahi*ku W313. (Wi7) 27t- 
5700.

SUt FlCMCNTAnv iaformatiom; On
s . ptelttlwl Ih. 1U7W proposed 
t;t!em;.king was published In the Federal 
Register (44 FR 54254) Comments were 

, invited for 00 days endirg Novenibci 19. 
JuTft. Written trspunset were received 
from the S lu lr of Ahtrk*. the 
Dcpaitnent olTi.inspuilnhnti, the 
Alaska R.iihoud. ‘  *aikn I*, detail, n of 

” ; Native s . Inc.. Deri* ;  Sllaits Native 
Cur;,, ration. Br»t, i n.g Native 
Cor|,o;a*lun C e lt , a O  t; .n alien, 

v  Chupj.iung Chuyn, h *. >'.,v« s. Inc..
FkLtra Inc.. Cai> i..» I ’. . . '  *-a* )c o . '.i d . 
Hut) Cross. I ufli.-g. tor.. Interior \Mhi,;e 

.  Asrue.tatmn. N'orlhw.,) S» darks ‘  - ^  ’ C ‘ii  ̂ r.dicn. ttnidakleet Native 
JK ’ C<r)K/%iiicn and \..k T«l Kwaan. It c

' vYlie*,. je fp om rs  ..uvula in R v lrw id
* i v  -udualyvid. »

U* rwtolly. incise who commented 
d  t»pn -*vd  ihno j lno:» that th* • J 

• • V  >  «|clr,)t was aenesi try In order
• r i n i  i it the Centre »*•. m l lrtv»d uf 

„«  secii r, 9 ( i ) of t'lt Ahi»* a Natl v  Ct« *»ia
• T  Sett), ment At t. H  i* rV m tk ; ,j: ts up

the prie tu l ju iJ  •tine* under w l ,«I, d c
1' ’ 0*p  jit(.,*nt «f tl »• Interior w ill

Important lo note that the statu* of each 
tract w-ill be addressed by the Bureau of 
l.r,nd Management on a casc-by-case 
basis. It is Impossible in one rulemaking 
lo take into account all of the individual 
issues which could affect section 3(e) 
dclrrminitlons. For this reason. Ihe final 
rulemaking doe* not contiiin specific 
example*.

The comments also recommended 
specific changes that would make Ihe 

' final rulemaklrg clearer and more 
. understandable. The following 

. discussion summarizes the comments 
• m d suggestions received on a section- 

• '  y section basis.
Authority '< - w •

It wa» suggested that the word 
“certain** be deleted from the phrase 
“certain Federal installations In Alaska" 
as it appeared in Ihe proposed 
rulemaking. At explained In Ihe section 
on “lands subject to determination", the 
provisions of section 3(e) of Ihe Alaska 
Native Claims Settlement Act and this 
rulemaking apply to Federal 
insinuations located within an as 
w ithdrawn by sections 11(a)(1). 16(a), or 
10(d) or selected in accordance with 
section 14(h)(H){B). Since the Federal 
lands subject to determination are 
specific ally identified in the final 
rulemaking. Ihe word "certain" has been 
deleted.
Definitions

This section leccivcd the la-yrst 
number nf roir,ment*. get,trail) 
siiggestoig that the definitions were 
incomplete or unclear. After careful 
anal) sis  and in rt-sjionsc to cnmtner.l*. 
the definition* scc'ion of the final 
ruh mak Ing di fir.c* three terms— 
"hulditig upenny", “nppropriute selection 
period" i,ltd ■'Slote Diri-clni". Other 
linns which appei.red in th« di fintliun* 
lertioti uf the oniposed rulemaking ate 
now lontainrd in a new section.
**C-ii***rla for deti iminaticn*'. The trnn 
“s^.dii »t nt jcticuble Irui t" is lentiiiu.-d it tho A ithoiil) section, whit h uses that 
ti hi. us it is used in the Aluvk a Native 
Cii-iui*. Ft tllem, nt Act.

A tl> finilmn nf the leim "bulding 
0 ;.< n« t "  ha* been addi d Tht term was 
add, d in lesponse to u t latiineni that the 
»g< n<)  ar.tuuily nmirtdlitig the lands 
to.i) nut net t r'atily be Ihe agt-nry 
i '.i . S it as J'ing the lands un Denemla r 
1t> t*.i7|. The t» ir» T t  Ji ral inrlalhtitm" 
a- i J -ti the pn-posed r,'ga?«Uona 
oi f't i J the I itt.li std'jrtl to 
d te*iu!r..*!tnn an J is now itd.ber*. d In 
the * • "  tum rn 'Criteria f.»r 
ri-1 1 rmittulitin".

♦ion
> cne

WV ’ • fktu-nhte whi h l-nds kO t ll V Tedsr.I Ha-1 rm " ..} , • oiitiate •> h tfien 
up , l , r - f r i  a s I .t -W fu i i . iv-y tm t'w  'p r;» ..|"w  • i d.Htlu- », . s» ,JI 
Nativertiqotalftin* lO ifc  ‘h tga** It ■» V  .. e* at. I •. ejd I lo  -t a: the

JL f*, * i* f,
. Alfc *

questions raised by f  26511(c) (1), (2) 
and (3) in the proposed rulemakin|, 
which listed specific time period (Tor 
selection. Since the Alaska Native 
Clnlrns Sctllcn..;nt Act itself. Its 
Implcnt ntlng regulations end 
subsequent congressional cnuclmcnlt, 
list the appropriate selection periods for 
Native corporations, it is unnecessary lo 
Include tl.al Information in this final 
rulemaking. This will avoid amending 
Ihe regulations each time Congress acts 
on selection periods. The third definition 
added lo the final rulemaking Ii "State 
Director" which means Dircetur. Alaska 
State Office. Bureau of Land y£ir ’ •*- < 
Management
Lands Subject to Determination

This section of Ihe proposed
rulemaking drew a few comments which 
pointed out three omissions in the first 
parograph of Ihe section. First (hero la 
no mention of Federal department or 
agency lands located within the areas 
withdrawn; second, the withdrawal 
authorities cited should include section 
16(d) of the Alaska Native Claims 
ScUti-ment Act; and third, there is no 
reference in the paragraph lo selections 
made by the regional corporation for 
roiiihe;,*! Alaska under section 
14(h)((l)(B) of the Act. Tl,r*e  e missions 
have been corrected. The final 
ml,-making does not include u left rent e 
to section 11(a)(3) uf the Art ns 
sc ooted In some cemm, nls. This 
change is not appropriate since 
di ti rininatinr.s pursuant to se lion 3(e) 
of thr Art do not apj !y to Linds 
withdrawn under si-Ltuin 11(a)(3). As 
•splained above, sever,,! cun mints 
qui stioned the nerd for statinc spec ific 
srlet 'ion p< rloJs in»l this h..s Ih i n 
deleted.
Ctiterij for Delnrr. Inal'1,in ,

T1,ls sec lion has bt« n adde l to further 
chii .fy thr procvdun-s for n.uking a 
ilet. M-.ilna'ion und r.larlfy some of the 
m'.siindentandirg vkpiesstd In the 
con no r tr on Ihe definitions section. 
Ahme t i II of tho ci irfi.ents fiu.od tha 
defuiillceis section of llio |a . po.cd , 
fuletniiking unclear. Their foie, the final 
riib'makiog h is I k  • n redrafti d lo icfleit 
the Ihtce rrlUiia which the Buri :n, of
l.'i: d Munagt mint will ure in order to 
rrr.ke « 3(e) ilclerndnutioA c.t to whelhtf 
the binds «iu pubbc hinds and, thus,. 
subject In conveyanrv to a Native 
i cup,nation These criteria, which were 
previously reflected but not rxjircnsly 
staled in the definitions sec tion are, (1) 
Nat ,'C am) time of use. (2) area to be 
trtalneJ by the Federal agency, und (3)
I tei *l to be Ht iini'd I v the Federal 
i tie y Frili polr.t w .11 be d'tcu- sed

bvM. iJ'y.
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- ™  J ^ V k a t u r * *nd Hmc of uso-Tbls 
1 Q KTun derive. fromJ 2M5j6-8(.)(1) In vrovemd rulemaking and seta out 

ti'rve p io t t r lo n i .T h e  first isthat the um 
V “ * | K- fur » purpose "directly and 

necessarily connected with a Federal 
1 agency «» of Dt camber 18 .1 8 ;i " . The 
‘ toninant* suggested this language* 

would more clearly refect the Intent of K  jfttioi' 3(e) than the language ir. the 
■*—opoitd rulemaking.

‘

TT.e second provision Is that the 
- t- activity must be continuous. depending 

*. on the typo of use. throughout the 
: | appropriate selection period. Two 

V aspects oflj.is provision need to be 
^ ’addressec^rhc final rulemaking 
• • ! prov idi s that usc by the agency during 

j. * 4 JW entire selection Deriod is necessary 
•\ (in order for the lands to be exempt from 
- Native selection. This provision 

represents •  compromise between those 
’ :■ comments which favored e*tcblishing 

,'carh egrncy’ s usc solely on the basis of 
f um on December 18.1871. and thoM 
1 < ornments which expressed the view 

that use ut any time during the 
appropriate selection period and. In 
some cases, proposed or future use, 
should make the lands subject lo 
retention by the agency. The provision 
that use shrub! be continuous.
Cur.sidi ring the type of usc. reflects this 
rump remise.

The th > J pros is ion ir that the agency 
claiming the land, if differ* nt bum the 
agency u»‘ -*g lK«- land on Ben mbt-r 16. 
tu n , T o t  I,jvc « similar function to 
;hat of tl i- c ncbia! using agency. Ag'in. 
tnis purti. r» til tl.e f.n.il ruhii.uli :g 
v rv e * to t.i.sure that ongoing cg< ncy 
activities wte r.ut disru; Ud. while at the 
♦ irr.e time precluding Federal agenr les
f ejformir.g new and different functions 
tom ossi rti.ig tights superio. lo the 

•electing Native corporations.
|SJ Aif.i to be retained by the Federal 

•rgency-‘I hit criterion derives from 
. I I  3055 0-5 (a) and (h) in the proposed 

talcmuking. Hie fiisl subsection of th't 
section of the fin .I ruler..,ling states 
that the area whi. h the Federal agency 
c«n retain shall be no bigger limn 
reasonably ncccrsary lo support the 
agency** use. This provision rcr |»..nds to 

'those comments which found inclusion 
uf this pn vithn In Ihe definitions 
section refusing and repetitive; nnJ 
farther clarifies "smallest proctlrable 
'ract**. Thr nest subs thon requires that 
the tract In question -e described In 
appropriate terms (I -. by the U S.

* surviv. smaller! aliquot part, metes a id 
Ijiundv i t  protraction dag -am ). This 
provision torrps from |  2i.’.5.2(«'l2) of 
the pf .ijii.si j  mh rtiallng and uspends 
i i  COOlRit r.li which ted an
I'cpWratii-n. 'I V  third p r * isiun I »*s

’1 „  .j.
N H L

those types of agency um which fall 
within the definition of section 3(e). Ia  
" lend actually used in connection with 
the edininistrstlon of Federal 
inste!!eHons.MThls provision is 
essentially s  restatement of 1 1 2655.0-6
(a) and (b) In the definitions section of 
the proposed rulemuklng in response to 
those comments which objected to the 
Inciuslcn of these items in the 
definitions section. Improved lands. In 
subparagraph (A) of |  2655.2(b)(3) ore s  
category of land* that most comments 
felt qualified as actually being used. 
Some conunents thought subparagraph 
(B) of that section, concerning buffer 
zones, should be omitted. However, ths 
regulation reflects the comments which 
felt that reasonable buffer zones were 
legilimstt actual uses of lands by 
Federal agencies under tha section 3(e) 
definition. Subpars^aoh (C) Includes 
unimproved lands used for storage at 
lands retalnobls by Federal agencies. It 
Is another clarification of 1 2655.6- 
5(a)(1) of the proposed rulemuklng in 
response to comments.

There were many comments on 
subpcragraph (DI of |  2655 2(b)(.1) of the 
proposed rule making concerning gravel. 
The final rulemaking states that lands 
containing gravel can be retained ty the 
agency if the use is in direct connection 
with the agency's purpose. In rerpor.se 
lo comments wrhlch found the proposed 
rulemaking's "immediate future" 
standard not Justified by the statutory 
definition nor administratively practical, 
the Department of the Interior uses the 
i r.d of the opproprlatc ( election period. 
This is consistent with the section on 
"Nature and time of use" us applied lo 
all other Ped( ral lands. Again, this
{ >ro\itinn reflet Is a compromise 
>etw cen those comments w hich 

indicated the agency's use should be 
limited to those occurring on December 
18.1671, nnd th- sc comments w hich 
suggested that s«mo uses could extend 
to an Indefinite tins In the fulirrs.

Subparagraph |F.) of |  2(>f>S.2(h)(3) I* a 
restatement of ( |  26550-5 (a)(3) and (b) 
of thr ptopsiM-d rulein. ling Apencicf 
will te *.hi« to retain lands used by S 
thud j..rty which nrc dluctiy connected 
to ths holding agency's purpnsrs, but 
lands used primarily lo derive revenue 
writ be uv. lable for Native tr|r< lion.

Although Iwo comments nl jn  n J <o 
wo'dingin the proioed ruh making that 
* «clud< s from L-ndv actually' u*ed. ihovt 
lands wh.:«S produce rev era* s for the 
h Idmg eg' ncy if such rw« nne 
production tun be ih fined as fulling 
wi'hit, the mandate of their itntulury 
stability. lhlt language has • n 
is-! I'l.nl The statutory main’  * . *  ran be 
•rt ,  fi !r .|  ro bro-t Jiy as i • * ■ .nr

almost any kind of revenue production, 
thereby defeating the intent of tht 
Alaska Native Claims Settlement Act

(3) Intent! to be ntoincd by Federal agency. This provision dcsls with ths 
Issue raised in 1 2655 2 (c)(2) of the 
proposed rulemaking, namely when 
easements will be retairu 4 nnd under 
i hat authority. In mest instances, the 
holding agency shall retain a full fee 
Interest in the tract; however, the 
Department has determined thut rights- 
of-way and electronic, light or visibility 
clear zones may be reserved as 
catsmrnts under section 17(b) of ; - ‘
ANCSA and DLM*s regulations 43 CFR . 
2650.4-7. This Is consistent with tha u. jjj;\  
authority and the Intent ot section 18(b) 
of ANCSA and will fully protect the "  '  
Federal Interest. The consultation 
provisions for section 17(b) easements 
w ill govern In the cases where 
easements axe reserved. .  Ia f t  *
Determination Procedures

This section has been amended lo 
remove ambiguities and thus male tits 
procedure easier for the public. Federal 
agencies and Ihe Bureau of Land 
Management to understand and follow. 
Paragraph (j ) has been reworked us 
sugjest.’ d by comments. It Inu'iporutcs 
information contained In Ihe fust Iwo 
senttncrs of f 2655 2 and j .ir.Livphs (d) 
nnd (f) of thr proposed ratitm.kirg 
concerning notice, submission of 
Information and time extensions. Two 
changes were rude. At the request of 
one comment, the Information, iu l iding 
maps, she uld be Liraishi J ir. tri; licate 
for administrat've eor.v* nii r.ee At a 
rerult of several comments. Ihe fn.sl 
rulemaking provides that the Slats 
Director shall provide cipiev of the 
Informatton submitted by the h -lding 
agency to affected N .tivecorp »r.d. >na.

Another change fiunt the prupnsed 
rulemaking l» the provision for tl;;.e 
extension* of CO rather than 80 d,.ys.
Several comments objected to ths 
granting of a 60 day extension saying 
that It would unduly delay the de'ision 
pwicoM, while others oppor.ed any , 
liltn»lons. Thrwfor*. the final 
rnb rp iktr.g provldrs for n ( 0  Jay 
exlf ntlcn. which ihould he ad< qeutc for 
romplelli n nf lr.fo;rnatlon gnthedug, yet 
at the tame tl.no reduce Ihe time h>g on 
a determination.

Paragraph (It) of the section In the 
final rvli making cn deter,■nit ation 
p'oredurrv Is »*s< nti.il'.> thr same as 
p ,rnf»..ph (a) in the pr< p*'*ed 
rail'll,allug rm,r« mlng I* < it.fr>; (nation 
to b*t furr.lvhr d bv ihe u* .icy One 
chance supgeMi J ly  4 c n.ment was 
tv..s the Ir.f .rrn.bi.n be rt'lsi* -I fof 
e..i h c?!%- r» !«• t i>r.t vnl j* 1 1 to S 
I t, r.t ‘ mil >*t. Auotbi r ‘ .(>̂ ,»‘ >tii.n v ,js

C /
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..t -tr.-t. • ■: S ''r"r
,  , _  jifc| o f  right*, Interests, or U.B.C. 1001 cU eq.). a new Subpart 28SS

.mi’ ll use* granted to other* should • is added to Part 2050. Croup 2000 .
!  f ,  j „  |hi> dates of iisuance and H  Subchnnlcr 0. Chapter II. Title 43 of the 
‘ .'m,nation. This information should Code uf Federal Regulations os set forth _ 
!,r£\u helpful In making Ihe section 3(e) below.
j ,  j,niiinution. and consequently the 
suggestion was adopted.

Paragraph (c) in Ihe final rulemaking 
incorporates paragraph (g) of the 
proposed rule pertaining to Native 
< ummcnts. anc provides that Native 
■'brporatlon I avc the same time period bit comment it agrnet :t  do lo submit 
iiifnnnuticn. In order to allow for delays 
mjnbiling^.e limr'period commences 

( ‘ from the dale of .trcipt of the • •
information by tlie Native corporation.

• Paragraph (d) concerning the burden 
id {.roof on the agency is s reworking of 
peragraph (c)(1). the second and third 
\cntenccs of paragraph (d). and 
paragraph (c) of the proposed 
rulemaking. This stipulation resulted 
from one comment.

Paragraph (e) is a rewrite of 
paragraph |h) which clarifies points of 

nfuMon on the issuance of decision 
J.,currents that were raised in several of
H.e r.c-r.mcnts.

The disnifstun of whether land should 
V  rc'ulni J In full fee o* as an *• >'.*rnrnt 
t» j.rov iii’-.J in ;  aragre; h (c)(2) cf th#
; ’ oposcd ridonviking has hr in dealt 
w iih in the criteria *«.•< 'Ion.
''d ie : nD cris'm s

Tn!*: section is almost i«h n'iunl to the 
mpuM'il tub'll), king 0 ;tr .itlditinn to 
*»*.»£. iph ( . )  is t! at the Sti.le D rector, 

\!«4a. be r.v t:V d of the Secret..ry's 
derision.

PutugMph (b) of 1 21.55 4 was 
modified Lrc n.se the comments 
•ugrrsU d that b.ist'lets uj peals might 
be f*l<*d on any c!ttermination that wus 
cl'jcction.ible lo n I'Yih r.d agency ora 

vNati\r interest. Also, the first scnlinra 
■vas hanged to iiu’ icalr that this 
piovislun appl.es win thcr thr epp mI is 
j jclge J by an agency or u Nutiv*
• vfjM.ralli.u.
• Kd'tv:. Itl .irjn  .»»dcorrections 
aVe liyen pn-de at necessary.
l i  e p; C'p.,1 uuihw.

r dunukir.git Pi'ainiont McClure.
Al«.il* TiogreM btalf, atsisted by I .« 
staff ol 'lie O'f ce of Legislation and 
Merged riot)' Man tj • mrpt. Bureau of Lund 
Mutnqjoii* nt. . nil S inn Fhunds of'lie 
C ithtufiN  it«4, Li pat tmc nt of tha

' t !.,s  final

 ̂ iOklof.
* ' Nate.—Tl.i I) ;v  *1*  lit. f I' r Ititell'ir h*S

Btftcr.a-") thu* tli • (J a ,r u fit I* not •
glp t.iant try latu y .'i* ar ii .lairtig ike

ti r y .o . i ' j i "  u! a n  r  I..* i) < r.> l/ i e.i lei
mw'Ul Ode: 1-44 • »d cl ft  f  that II

* ..U tiict the uat’ e.rity o f  the A l-u  Vs 
K'stlvr Cbdns S.'iiten.t-ni Act of la 'I  (IJ

Coy R. Martin,
. Auhtunt Sccn'toryof the Interior.

October 17. irno.
Subpsft 2C5S— Federal Installations
Set r ? - ,  IN
2055.0-3 Authority.
2055 0-5 Definitions.
21.55.1 lainili subject to determination. 
20552 Criteria for determinations.
2055.3 Determination procedures.
2055.4 Adverse decisions.

*V" Authority: Alaska Claims Settlement Act of 
1071 (43 U.S.C. 1001 el s*q h_ ' . y •. A
Subpart 2855—Federal Installation

(2455.0*3 Authority.
‘  Section 3(e)(1) of Ihe act provides that 
the Secretary shall determine the 
smallest practicable tract enclosing land 
actually used in connection w ith the 
administration uf Federal installation* 
in Alaska.
1 1555.0-5 Definitions.

As used in this subparl. the term:
(ii) "Holding agency" mejns any 

reder.il agency c laiming use of a tract of 
land subject to these regulations.

(b) "Appropriate selection pr:lud" 
means the stntutory or regulatory period 
within which the lands were available 
fin Native selection under the ad.

(r.) "Rt .ie Director" mean* the 
Director, Alaska St..1c Olfkr. R'.oeau of
I.nn.l Management.
;  2055.1 Lands suhjecllo drtcrrrvtoation.

(a) Itnidlr.g agency lands lor.ded 
within areas withdrawn by sections 
11(a)|1). 1G(n), or 10(d) of the act and 
suiiseqarnlly selected by a village or 
ieylon.nl evaporation under sections 12

' or IB. or selecli J by the regional 
corporation under lections 12 or 18 or 
si'leclt il by 1l.e regional corporation for 
south' nst A lii'ka In accord u irr with 
section 14|h)(8)(U) are subject to a 
detcuni n.tlInn made undi r thiv suliport.

(b) Ijiii Js in the National r»rk Fy sir in. 
lands w ithdra wn or reserv ed for 
ration.>1 defense purposes end those 
farmer Indian reserves elect* d antler 
Section tO of the act uir not si.b|< < t to a 
deterc.'n.'tic n under stt tmn 3(c)(1) of 
the act or l)iIs subp >rt. l-r.ds v. thdiawn 
ur.der section 11(a)(3) or 1 1(h). r vc* pt 
k4lli)t«);n). of the wet do nut in 'm l* 
lands with li.iwn nr o'herwlve
i..'4 'i ' p'lated by n I’eder • ! nr y utuL
II.t'tcfeie. .;IC not iubjrrt lo 4 

deterinlr.'dli'.-} under l< "-lion * (• ) ( !)  of 
the net of this sob; itt.

(2655.2 Criteria tor determinations.
Land subject to determination under 

section 3(c)(1) of the act will be subject 
to conveyance to Native corporations if 
they ure determined to be public lands 
under this subpart. If the lands are 
determined not lo be public lands, they 
will be retained by the holding agency. 
The Bureau of Land Management shall 
determine:

(n)r Caturc and thr.e of use.
(1) If the holding agency used the 

lands for a purpose directly and 
necessarily connected with the Federal 
ogency as of December 18,1971; and

( 2) If use was continuous, taking Into 
account the lyos of use, throughout the 
appropriate selection period; and

(3) If the function of the holding 
agenry Is limit!: to that of the Federal 
agency using the lands as of December 
IB. 1971.

(h) Specifications for area to be 
rcP incd by Federal agency.

(1) Area shall be no larger than 
reasonably necessary to support th* 
iig.-ncy’s use.

(2) Tracis shall l.*c drscriltcd by U S. 
Sutvry (or portion thereof), smallest 
aliquot y.irt. rretcs aid huu'uis or 
protraction diagram, as cpprcprijt*.

(a) T r"r*s  may in< luric:
(I) Improved lands;
(ii) Ujffer rone surrounddig Improved 

lat'ds as Is renspri.bly necessary for 
|  utpn«es s irh as safr'y mi asi:*es, 
ninintr nan* e. security. • msi«ui control, 
r.i ' ’ pruler.llan and cb ainage;

| u i )  D r .improved L im U  e v  *d f,>r 
storage:

(i« j Lai.ris t auti.iuitig gravid *.r ol! ef 
in.derirlv uv d in din ct 1 unite: Hun with 
the ne.ency's piirpnvv and net used 
simp') a* a source uf t« \ • :iue or 
Services. Tlte cstant <d Ihe M. <s 
rest rved r« a sourre uf mater‘ .i1* wiif t o 
the u rn d: .vtiu!ied lait not d' jdtt* <1 as of 
ti r date of the > ed of the appropriate 
st 1* f lion r'rlod . it’ d 

(v) lantfv u«ed by a rmn jovvi: mental 
entity or privalv p i f  11 far a um- l) at 
lies a din rt. nr ej- ary and si.brlonlial 
cei-.n. i lion to the pvpt'-o of the hobJIug 
op -ary but vholf net Inc hide I. nd» from 
wl'ich p u n  edt of the leaf*, permit, 
ti nlrart, ur other means are used
I liir.urily to dr ive rev nue.

(c) lnt< n st In bo it-l' ined by Federal 
ugeney.

(11 Ci r.ernl!)'. fall f« c title to the tract 
shell be it tlined, however, where ths 
t ;a d  Iv u' -d piiir.crlly for nccers, 
th vltnni -.. light or visibility ch m rones 
ur right uf way, ane«»et icnt may be
I I  •- rved in ti* u ot full fee title where the 
S’ L Di. ' *  >r detain In* > H at an
ran ..u m !. ff /dv 1 'ifr<ih rl j relr.lion. 
t*» !  0 *. i ,i 'i  • '-rd 1 .  • t '.uiry for the

• 1.V
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O f.." .- n  - ;  „
; •  .particular use and that It would further

.4 . the objectives of the act 1* (2) Easement* reterved in lieu of fuU 
fee lit.c ahall be rescrv ed under tbe 
provisions of section 17(b) of the act and 
|  20504-7 oi this lilln.

1 2655.) Determination procedures.
(a) The Stale Director ahall moke the 

determination purruunt to the prevlsions 
,  In this subpart. Where sufficient■) •’ ‘ c information has not already been

. . Provided, the State Director sholi issusprovided, the State Director shall issus 
I written notice lo any Federal agency 
. which the Bureau of Land Management 

.  - has reCson to believe might be a holding
, - va v  *  agency. The written notice shall provide

. '  that the inform tion requested be 
'V ." ' furnished in Iri licate to the State 

• / '• * '  Director within 90 days from the receipt
of the notice. Upon receipt of 

,  5 Information the Slate Director will
< . promptly provide affected Native

»
t.

corporation, with copies of the 
documents. Upon adequate and 
Justifiable shewing as to the need for an 
extension by the holding agency, the 

, S t s '*  Director may grant s  lims 
extension up tc 63 cays to provide ths 
information request) J in this subpart

(b) The informaiY n to be pros id-d by 
the holding ngt-ncy shall Include the 
fu'l. w ing for i .,rh tr.*rt which is st Lj«-ct 

. '  tu J« Urialnaton:
())  The function and scope of tht 

Installation;
(2 ) A rh  Hable legal description of tl.e1.1 I’d* I M<fc
|3] A liit of structures or other 

) . alterations to the character of hinds and
thclr function, their location on the tract, 
and date of construction;

, (4) A J* «crip 'on of Ihe use and
function of any i naltc.ed lands;

(ft) A list of r .y rights, interests or 
, permitted uses th* agency has granted 

to others, Including other Federal 
agencies, along with dates or issuance 
end expiration and copier of any 
relevant documents;

(* (6 ) If available, site plans, drawings
and annotated aerial photographs 
delineating ths boundaries of ths 
installation and locutions of the areas 
used; and 

(7) A narrative exuhmutton staling 
< when Federal use of each area begun;

what use was being mcd* of dip lands 
> i  as uf December 18 .1U71; whether any

action lies taken place between 
December 18.1971, ..mi the end of th*

'  •pnrt'pitat* s ' Wctlnn period that svould
rediii e t!,e arre nied. d, «nd the date 
this action occurred.

• (c) The Stale Dltector shall request
coaur.rr.ti Lom the *rl«( line Native 

, corporation relating to l! *  tdcal.flcatioii
uf lands requiring a d» *r 'mInn Hon. Tb#

. ! ,  , period fur curomutl by d a Native
*% d*’

corporation shall tie as provided for the 
agency In 12655.3(a) of this lid*, but 
shall commence from th* dale of receipt 
of the latest copy of Ihe holding agency's 
submission.

(d) The holding agency hits the bur Jen 
of proof in proceedings before Ihe Stale 
Director under this subpart. A 
determination of the lands lo lie 
retained by the bolding agency under 
section 3(e) of the set and this subpart 
shall be made based on the information 
available in the case file. If the holding 
agency falls to present adequals 
information on which lo beta a 
determination, all lands selected shall 
be approved for conveyance to th* 
selecting Native corporation.

( * )  The results of the determination 
shall be incorporated into appropriate 
decision documents.Sir
1 2455 .4 A dve rts  decisions.

(s )  Any decision adverse to tht 
holding agency or Native corporation 
shall bscome final unless appealed to 
ihe Alaska Native Claims At. ual Board 
in accor *  .nee with 43 CHR Pari 4. 
Subpart J. If s  decision Is appealed, th* 
Secretary may take personal jurisdiction 
over the matter In accordance with 43 
CFR Part 4.5. In the case of appeals from 
off* cted Federal agencies, ths Secretary 
may take jurisdiction upon written 
request from the appropriate cabinol 
level official The requesting official, Ihe 
Stale Director and any affected Native 
corporation shall be notified in writing 
of He Secretary's decision regarding the 
request for Seen Uriel Jurisdiction and 
Ihe reasr.ns for the decision shall be 
communicated in writing to Ihe 
requesting agency and any other patties 
lo Ihe appeal

(b) When an appeal to a decision to 
issue a conveyance it made by a holding 
agency or a Native corporation on lit* 
bavis that the Burrau of Land 
Management neglected to m«k* ■ 
determination pursuant to section 3(e)(1) 
of Ihe act. the matter shall be remanded 
by tbe Alaska Native Claims Apjwnla 
P».»rd lo the Bureau ot latnd 
Mo.vtgencni for s  dt U-rinitiation 
pursuant to section J(u)(l) of tl.e i.tl and 
ti < vc regulations- F otiikd. That the 
h >tding agency or Native corporation 
has reasonably satisfied the Board that 
its claim it not frivolous.
gets. 4*aNlMlSJi«iNa4 
S'.inavcote UlSII *
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BEFORE THE 
ALASKA STATE LEGISLATURE 

ON
SENATE BILL NO. 802 AND HOUSE BILL NO. 885 "AN ACT RELATING TO 

TAX EXEMPTIONS; AND PROVIDING FOR AN EFFECTIVE DATE."

My name is Robert W. Loescher, Vice President for Resource 

Management, Sealaska Corporation. Thank you very much for this 

opportunity to present comments of Sealaska on proposed 

legislation Senate Bill No. 802 "An Act relating to tax 

exemptions; and providing for an effective date."

Sealaska Corporation supports the basic intent of the legislation 

which is:

o to provide for the exemption from real property taxes certain 

properties conveyed under che Alaska Native Claims Settlement 

Act

o to implement the tax exemption required by ANCSA Section 

21(d) as amended by ANILCA Section 904, which read as 

follows:

PL 92-203 Section 21(d): "(d) Real property
interests conveyed, pursuant to this Act, to a 
Native individual, Native group, or Village or 
Regional Corporation which are not developed or 
leased to third parties, shall be exempt from State 
and local real property taxes for a period of twenty 
years after the date of enactment of this Act: 
Provided, That municipal taxes, local real property 
taxes, or local assessments may be imposed upon 
leased or developed real property within the 
jurisdiction of any governmental unit under the laws 
of the State: Provided further, That easements,
rights-of-way, leaseholds, and similar interests in 
such real property may be taxed in accordance with 
State or local law. All rents, royalties, profits, 
and other revenues or proceeds derived trom such 
property interests shall be taxable to the same 
extent as such revenues or proceeds are taxable when 
received by a non-Native individual or corporation."



"SEC. 904. Subsection (d) of section 21 of the 
Alaska Native Claims Settlement Act, as amended (43 
U.S.C. 1601, 1620(d)), is amended to read: "(d)(1 )
Real property Interests conveyed, pursuant to this 
Act, to a Native individual, Native Grou; Village 
or Regional Corporation or corporation established 
pursuant to section 14(h)(3) which are not developed 
or leased to third parties or which are used soldely 
for the purposes of exploration shall be exempt from 
State and local real property taxes for a period of 
twenty years from the vesting of title pursuant t~ 
the Alaska National Iiterest Lands Conservation Act 
or the date of issuance of an interim conveyance or 
patent, whichever is earlier, for those interests to 
such individual, group, or corporation: Provided,
That municipal taxes, local real property taxes, or 
local assessments may be imposed upon any portion of 
such interest within the jurisdiction of any 
governmental unit under the laws of the State so 
long as such portion is leased or being developed: 
Provided further, That easements, rights-of-way, 
leaseholds, and similar interests in such real 
property may be taxed in accordance with State or 
local law. All rents, royalties, profits, and other 
revenues or proceeds derived from such property 
interests shall be taxable to the same extent as 
such revenues or proceeds are taxable when received 
by a non-Native individual or corporation.”

to define the term "developed" as used in ANCSA Section 21(d) 

inorder to establish the point in time at which exempted 

property becomes taxable under State and local governmental 

authorities.

Of Darticular concern to Sealaska Corporation and other 

timberland owners is the application of the propo ed legislation 

to Forest land throughout Alaska. The proposed language included 

within the proposed AS 29.53.020 (k)(1) which reads as follows - 

is acceptable:

"Fo*est lands, as defined in AS 41.17.950(6), shall 
be ieemed "developed" when gainful or productive 
present use occurs and tbe owner of the forest land 
files a notice cf conversion under AS 41.17.113.”

The effect of this provision is to exempt developed or



undeveloped forest lend unless the landowner notices the Stete of 

Alaska pursuant to AS 41.17.110 that he Intends to reclassify or 

convert his forest land after timber harvesting to other uses 

such as issidential, commercial or industrial purposes. The 

provision in the Forest Resources and Practices Act reads# as 

follows:

"Sec. 41.17.110. Conversion of forest land to other 
uses. An Intention to convert forest land to other 
uses after timber harvesting may be stated in the 
notification submitted under AS 41.17.090. In that 
event, reforestation rquirements adopted under this 
chapter do not apply, except that conversion shall 
be completed during the time set by regulation for 
minimum reforestation of the land, and other 
requirements fot revegetation may be Imposed to the 
extent permitted by law. If the commissioner finds 
at any time that the responsible party has failed to 
conform to the intent to convert as stated in the 
notification, the commissioner shall revoks approval 
of the conversion and require full compliance with 
reforestation requiremens. (Sec. 1 ch It8 SV\ 1978)”

Our concern is that the definition "real property” which is used 

in ANCSA and Title 29 not include and specifically separate 

reference or application to "forest land” - where taxation is a 

consideration. Currently, the definition of these terms in 

Alaska statutes are, as follows:

"AS 29.73.010 (13) "real property" means land and 
improvements and all possessory rights and 
privileges appurtenant the property and includes 
personal property aftlxed to the land or 
improvements."

"AS 41.17.950 (6) "forest land” means land stocked 
or having been stocked with forest trees of any size 
and not currently developed for nonforest use, 
regardl*ss of whether presently available or 
accessiole for commercial purposes, and Includes any 
such land under state, municipal, or private 
ownership;"

Sealaska Corporation wants to make it perfectly clear that it is 

not opposing consideration of taxation of forest lands at this 

time or in the future, but is seriously concerned about the basis



or philosophy of any tax program on forast raaourcta conaidarad 

by tha legislature or advancad by timbar industry. This proposad 

legislation "touchas tha adga" of that discussion in an 

incomplata manner. By this we mean that:

o forast lands should ba traatad on a rasourca severance tax 

basis rather than on real property basis as envisioned in 

Title 29.45.010 Municipal Property Tax

o forast lands are a resource of State concern and not a 

rasourca which should ba dealt with in Title 29 Municipal 

Governments. Oversight, regulation and any taxation of tha 

forast rasourca should ba administered by State government 

and not by local governments.

This philosophy is clearly expressed in the legislature's 

Declaration c l  intent AS 41.17.010 of the Forest Resources and 
Practices Act adopted three years ago, as follows:

Sec. 41.17.010. Declaration of intent. The 
legislature declares that

(1) the forest resources of Alaska are among the 
most valuable natural resources of the state, and 
furnish timber and wood products, fish and wildlife, 
tourism, outdoor recreation, water, so , air, 
minerals, and general health and welfare;
(2) economic enterprises and other activities and 
pursuits derived from forest resources warrant the 
continuing recognition and support of the state;
(3) the state has a fundamental obligation to Insure 
that management of forest resources guarantees 
perpetual supplies of renewable resources, provides 
nonrenewable resources in a manner consistent with 
that obligation, and serves the needs of all Alaska 
for the many products, benefits, and services 
obtained from them;
(4) government administration of forest resources 
should combine professional management services, 
regulatory measures, and economic incentives in a 
complementary fashion, and should draw upon the 
expertise of professional foresters in conjunction 
with other disciplines;
(5) under the leadership of the Department ot



Environmental Conservation, the state should 
exercise its full responsibility and authority for 
control of nonpoint source pollution with respect to 
the Pederal Water Pollution Control Act, as amended;
(6) subject to Sec. 307(f) of the Coastal Zone
Management Act of 1972 (P.L. 92-583), the provisions
of this chapter shall be the basis for forest 
management standards, policies, and guidelines 
developed under the Alaska Coastal Management Act.
(Sec. 1 ch 108 SLA 1978)

o any forest resource tax program by Ihe State of Alaska should

consider, at a minimum, equal assessment or parity between 

federal and state and even local sorest lands in the 

application of the (PILOT) payment in lieu of taxes by 

government timberland holders or xease holders end the level 

of taxes to be applied to private landowners. These 

resources compete in the market place. It is.important not 

to create an artificially induced disincentive by «n 

inequitable tax program as a part of development of timber 

resources in Alaska.

Additionally, it is hoped, that in the future if a tax program is 

designed for forest resources that such a program would recognize 

and provide credits for those forest land owners who make every 

effort a m  investment to meet environmental restrictions and 

requirements, reforestation and other similar requirements now 

Incorporated in the public laws and are becoming a matter of 

business practice.

Sealaska Corporation urges your positive consideration of this 

bill this session. We are available to work and discuss the many 

aspec e of forest land taxation a- any time, now or Jn the 

future. Thank you.



K1e

Something to think about:

Assume "develop" not to mean physical change or Improvement. Assume 1t to 
mean the generation of Income through use of the land (I.e., farming, 
foresting, mining...exclusively that sort of development).

When you read sec. 21(d) with that thought 1n mind, some otherwise ambiguous 
terms fall Into place. That is the main reason our current Interpretations 
are different from those we had originally.

In the expression "developed or leased", the two words seem to be non-related, 
although 1n context they appear to be used almost Interchangeably In several 
places. If you adopt the definition stated above It makes sense for Congress 
to have used them In that manner. The conmon ground shared by those terms Is 
the generation of Income through use (leasing, foresting, etc.) of the land.

The use of the term "exploration" also fits nicely Into that train of 
thought. Clearly, exploration Is necessary before productive use of the ’»nd 
can occur (where subsurface, non-renewable resources are concerned). ANCSA, 
calls for the retention of the exemption until exploration ceases; or until 
generation of Income through use of the land begins.

The link seems legitimate and certainly provides consistency...something we 
have found lacking In any other interpretation.

ANCSA says the property is taxable "for so long as such portion Is leased or 
being developed"... a very strong Inference that as soon as "development" 
(generation of Income) ceases, the property again becomes exempt for the 
rtmainlng period of the moratorium. Once again, the Corporation uses the 
i.icome from use of the land to pay taxes. When the Income stream ceases, 
there Is no longer any capital for payment of taxes.

Another very Important consideration is hat If Congress intended for 
developed (as In subdivision "development") land to be taxed, why didn't they 
say so? There Is no reference to the sale of developed land, nor the thought 
that the land should be taxed when "developed" and made ready for sale. As a 
matter of fact, there is no reference whatever to the term "sale" in Sec. 
21(d). ----------------------

Let's consider whom we're dealing with in trying to Interpret Congress' 
thoughts in drafting ANCSA. Tne typical player was probably some guy from the 
midwest who had never even seen Alaska, and who had a mental picture of the 
State which was about as far from realistic as It could possibly be.

I'm sure he was picturing Eskimos, igloos and tceoergs on the one hand, and 
the Infamous Anchorage oil and industry magnates on the other. I'm equally 
sure tnat tne last thing on his mind was the subdivision, development and sale 
of residential property (Who the hell would want to live at that place, 
anyway?).



So the plain Cact as we see It Is that Congress did not consider the 
subtleties of application that we have all been discussing 1n our wrestl ng 
match with Sec. 21(d). They very likely only considered productive 
development of the earth (extraction of minerals, etc.) In drafting the 
language. If that thought 1s va’ld, and If their view of Alaska was likewise 
Inaccurate, how could they possibly be thinking of subdivision development and 
resale when drafting the exemption?

What all this leads us to Is the W a v i n g  extension of thought:

1. Congress did not consider subdivision resale one way or the other, and
therefore Sec. 21(d) contains no reference to It.

2. If 21(d) contains no reference to It, then It Is not viable to attach that
definition to the word "developed".

3. ANCSA 1s definitely indian Law and therefore should be Interpreted 1n 
favor of the Alaska Native.

4. If It Is valid to theorize that the Corporation might be forced to sell 
subdivided property In order to pay the taxes levied against It, It should not 
oe taxed. Tax levies against suco land would (at least 1n theory) be In 
direct opposition to the basic purpose of ANCSA.

Therefore, ANCSA land, even If subdivided and offered for sale, might not be 
taxable. Franxly, we believe the courts would see It that way.

I nave attacned an excerpt from the very recent study on supply of, vs. demand 
for, lands In the State. The study was done by Ken Gain, MAI, who has an 
excellent reputation statewide.

Hy thought was that with State disposals, municipal disposals and, potentially 
ANCSA disposals flooding the private land market, there might be virtually no 
demand for subdivided land, and therefore, we might be unnecesserlly concerned 
over this problem. I still think that is probably the case, but Hr. Gain 
additionally points out that \NCSA land managers are seriously considering 
lease rather than sale of the lands.

By anyone1s definition tne leased lands will be be taxable.

I guess the bo*tom line here is, that from a practical point of view, I 
sincerely think we have made too much of tnis temporary, potential problem.
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Native Corporation Land O f f e r i n g * . Oataila of Native cor­

poration land offerinqa are diacuaaed i.« the appropriate 

Roqional Land Market Surveys. Noat Native corporation* have 

liaited plana or no plana for diapoaal or land to tha public 

in the neat 5 year*. Soae aubdiviaiona havo been developed 

for ahereholder diatribution, and soae resale* to uonahare- 

holdera have occurred. fo cope with tapending aubatantial 

reel property taxation in the 1990at a raaaonable aaauaption 

ia that aore Natlva diapoaal* will occur in the eecond half 

of th* 1980a, which will aatiafy aoae urban and reaote land 

deaanda. However, little inforaation ia available preaent- 

ly. ir isaue betnq addressed by asny Native corporation 

land aanaqers ia the choice of disposal by lonq tera lease 

with no future purcheae right*, anc -Jinpoaal by sal*. Of

thoae interviewed, aoat n n a g e r e  preferred land leaaing. Aa 

the d e a a n d  for S t a t e  land i n c l u d e s  a aeqaent of b u y e r s  

•»e priced out of the private land oarket and desiring 

the s t a t u *  of land o w n e r s h i p ,  the d e q r e e  of c o m p e t i t i o n  

which Native land leaaas will offer State fee interest aales 

ia unknown.

Hal E s *  Sa d c a  Cwapaaj
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IN THE SENATE BY FERGUSON

SENATE BILL NO. 602 

IN THE LEGISLATURE OF TBE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act antltladi "An Act relating to tax exeaptlonei and providing for

an affective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA)

* Section 1. AS 29.33.010(a) is aaanded bp adding a new sub-paragraph to 

read)

(9) real propet - or interests therein which are exempt from tax­

ation under the Alaska Native Claias Settlement Act. as amend'd by the 

Alaska National Interest Lands Conservation Act <43 USC 1620(d)(1), aa 

■ore fully provided in (k) of this section.

♦ Sec. 2. AS 29.33.020 la aaanded by adding a new paragraph to road:

(k) The tax exemption required by the Alaska Native Claim* Settle- 

Bent Act, as aaended by the Alaska National Interval Land Conservation 

Act (43 USC 1620(d)(1), shall be lnpleaented according to the following 

condition:- end interpretations:

(1) The term "developed" shall aean a purposeful auditIca­

tion of the property troa its original state which effectuates a condi­

tion tor gainful or productive present use without further substantia­

tion modification. Developed property, in order to reaove the exemp­

tion, must be developed for purposes ocher than exploration, and be 

Halted to the saalleai practicable tract of the property actually usod 

In the developed state. Surveying, platting, construction ot roads, 

providing utilities or other siallar actions normally considered to be 

component parts of the development processedo not neceaearil^creatv a 

developed state within the meaning of this sub-section. Forest lands,

-1- SN SO2
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I so defined in AS 41.17.930(6), shall be deemed "developed" when gainful 

or productive present use occurs and the owner of the forest land files 

a notice of conversion under AS 41.17.110.

(2) The term "lease" means a grant of primary possession 

enterod into fcr gainful purposes with a determinable fee remaining in 

the hands of the grantor. With raspact to laaae which conveys rights of 

sxploratlon and development, this exemption shall continue with re­

spect to that portion of the leased tract which is used solely for tho 

purpose of exploration.

(i) If the property or interest therein reverts cu an under­

developed state, or if the lease is terminated, or if property which Is 

currently taxed should be used for purposes of sxploratlon, the exemp­

tion shall be rclrstated, subject to the provisions of this subsection.

* Sec. 3. Section! 1 an* 2 oi this Act are retroactive to December 31, 

1980.

.2- SB 102



I Pm.'

1

2

3

4

5

6

7

8

9

]X

11

12

13

H

13

16

17

18

19

20

22

23

24

23

20

27

28

29

30

31

3 2

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T  A T  S I T K A

C O N S T R U C T I O N  A N D  G E N E R A L  
L A B O R E R S  L O C A L  942, I N T E R­
N A T I O N A L  U N I O N  O F  O P E R A T I N G  
E N G I N E E R S ,  L O C A L  302, A N D  
T E A M S T E R S  L O C A L  959, S T A T E  
O F  A L A S K A .

Pl a i n t i f f s ,

vs

C I T Y  A N D  B O R O U G H  O F  SITKA;
T H E  A S S E M B L Y  O F  T H E  C I T Y  A N D  
B O R O U G H  O F  SITKA, S t a t e  of 
A l a s k a ;  F E R M I N  B. G U T I E R R E Z ,  
C i t y  A d m i n i s t r a t o r ,  C i t y  and 
B o r o m i h  of  Sitka, S t a t e  of 
A l a s k a ;  E D M U N D  N. O R B K C K ,  C o m­
mi s s i o n e r ,  D E P A R T M E N T  OF  
LABOR, S t a t e  of Alaska; A L A S K A  
L U M B E R  A N D  P U L P  C O M P A N Y ,  INC., 
A C o r p o r a t i o n ,

D e f e n d a n t s .

n»#
til •

-  i f *
(>.•!• *•; i*t« m o *

Owutv

No. IS 1 - 7 9 - 1 4 5  C I V

M E M O R A N D U M  O F  D E C  .CJOU 

1 S t a t e m e n t  of the Cauet

B e f o r e  th i s  c o u r t  a r e  r e c i p r o c a l  m o t i o n s  for s u m m a r y  

j u d g m e n t .  P l a i n t i f f s  and d e f e n d a n t ,  A l a s k a  L u m b e r  k P u l p  Co., 

Inc. joined by d e f e n d a n t s ,  E d m u n d  N. o r b e e k  and D e p a r t m e n t  o f  

La 1)0 r Init h e o n  tend that they a r e  e n t i t l e d  to s u m m a r y  j u d g m e n t  

a s  a m a t t e r  o( law pursuant to A l a s k a  H. Civ. Pro. 5b.

T h i s  e a s e  a r i s e s  out o f  the c o n s t r u c t i o n  of the G r e e n  

L a k e  h y d r o e l e c t r i c  p r o j e c t  and the c o n t r a c t  for the ualo a n d  

c l e a r i n g  of t i m b e r  b e t w e e n  ALI* anil tho C i t y  a n d  B o r o u g h  of 

Si Ik.i. T h o  I s s u e  is w h e t h e r  w a g o  r a t e s  u n d e r  tho c o n t r a c t  for 

t h o  s a t e  of  t i m b e r  and ronorvoli c l e a r i n g  Is g o v e r n e d  by  the 

p r o v i s i o n  ot A l a s k a ' s  L i t t l e  B a c o n - D a v i s  Art, AS  3 b . 0 5 . 0 1 0  

ot se»j, A L P  p a y e d  its e m p l o y e e s  less than tho p r e v a i l i n g  w a j e  

r a t e s  set by the D i v i s i o n  of W a g e s  a n d  Hours, D e p a r t m e n t  of 

Lalsir, S t a t e  of Alaska.

(Alaska Court S y s t e m  

Abate



In M a r c h  1979, the C i t y  o f  S i t k a  p u b l i s h e d  its i n t e n t  

to r e c e i v e  s e a l e d  b i d s  for the c o n s t r u c t i o n  o f  v a r i o u s  p o r t i o n s  

o f  the G r e e n  La k e  P r o j e c t  i n c l u d i n g  the c l e a r i n g  o f  the t i m b e r  

in the area. O n  April 19, 1979, A L P  s u b m i t t e d  a n  i r r e v o c a b l e  

o f f e r  to p u r c h a s e  the c o m m e r c i a l  t i m b e r  a n d  to a c c o m p l i s h  the 

c l e a r i n g  in a c c o r d a n c e  w i t h  the p e r t i n e n t  s p e c i f i c a t i o n s  o f  

C o n t r a c t  No. 3, G r e e n  L a k e  P r o j e c t  Dam a n d  P o w e r  Plant. T h e  

C i t y  of  S i t k a  then m o d i f i e d  its n o t i c e  to p r o s p e c t i v e  b i d d e r s  

w i t h  r e s p e c t  to the R e s e r v o i r  C l e a r i n g  C o n t r a c t  a s  follows:

a. T h e  O w n e r  w i l l  a w a r d  a s e p a r a t e  C o n t r a c t  for 
s u b s t a n t i a l l y  all of the r e s e r v o i r  c l e a r i n g .  Tn i s  
r e s e r v o i r  c l e a r i n g  c o n t r a c t  a w a r d  is c o n t i n g e n t  
u p o n  the c l e a r i n g  c o n t r a c t  p a y i n g  the O w n e r  a 
p r e d e t e r m i n e d  c o n t r a c t  a m o u n t  for the v a l u e  of 
the m e r c h a n t a b l e  timber.

b. T h e  o w n e r  h a s  o b t a i n e d  an o f f e r  for tho 
p u r c h a s e  of tho t i m b e r  in the a m o u n t  o f  T w o  M i l l i o n  
D o l l a r s  (v 2 , 0 0 0 , 0 0 0 . 0 0 ) .  In a d d i t i o n ,  tho c l e a r i n g  
c o n t r a c t o r  will perforin tho r e s e r v o i r  c l e a r i n g
p u r  ni m l  to the r e q u i r e m e n t s  o f  this C o n t r a c t  No. 3 
at no a d d i t i o n a l  c o s t  to the Ow n e r .  A c o p y  o f  the 
r e f e r e n c e d  o f f e r  is a t t a c h e d  h e r e t o  as A t t a c h m e n t  I 
to t hese G p o c i a l  I n s t r u c t i o n s  to B i d d e r s .

c. I’.ich B i d d e r  may, at its o p t i o n ,  at the s a m e  time 
of  s u b m i t t i n g  its p r o p o s a l  o n  C o n t r a c t  No. 3, su b m i t  
a s e p a r a t e  pro|*osal in a s e p a r a t e  e n v e l o p o  for 
c l e a r i n g  the r e s e r v o i r  i n c l u d i n g  s a l e  o f  m e r c h a n t a b l e  
t imber, s u b j e c t  to tho s a m e  t e rms and c o n d i t i o n s
a s  s t a t e d  in A t t a c h m e n t  I to t h e s e  S p e c i a l  I n s t r u c t i o n s  
to B i d d e r s  p r o v i d e d  that:

(1) T h o  payment to the O w n e r  for the v a l u e  o f  the 
m e r c h a n t a b l o  t i m b e r  shall e x c e e d  tho a m o u n t  
st a t e d  in tho r e f e r e n c e d  A t t a c h m e n t  I.

(2) P a y m e n t s  shall be m a d e  in tho s a m e  m a n n e r  and 
pro|M)rt ions as s t a t e d  in the r e f e r e n c e d  
A t t a c h m e n t  I.

d. B i d d e r s  shall c o n d i t i o n  t h eir pro|K>sals for tho 
s e p a r a t e  r e s e r v o i r  c l e a r i n g  c o n t r a c t  to e n t e r  into 
.hi a g r e e m e n t  w i t h  the O w n o r  o n l y  if thcr p r o p o s a l  
o n  C o n t r a c t  N u m b e r  3 is a c c e p t e d  b y  tho O w n o r .

o n  J u n o  13, 1979, tho C i t y  of S i t k a  s i g n e d  a separate 

c o n t r a c t  w i t h  At.P lor tho sa l e  of all t i m b e r  w i t h i n  tho d e s i g­

na t e d  site as HeI out in the s p e c i f i c a t i o n s  of C o n t r a c t  No. 3. 

In*. iwJot. tt. tho tlmL.*.;- s a l e  c o n t r a c t  w a s  lang» »g^ w h i c h  s t a t e d

(Alaska Court S y s t e m

Jfc*ifcsf Alaaks
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h a t  C o n t r a c t  No. 3 w a s  i n c o r p o r a t e d  b y  r e f e r e n c e .  T h e  w a g e

a t e s  in C o n t r a c t  No. 3 a r e  s p e c i f i e d  a s  fo l l o w s :

a . T h e  C o n t r a c t o r  o r  its s u b c o n t r a c t o r  s h a l l  p a y  
w a g e s  w h i c h  are n o t  l e s s  than tho c u r r e n t  p r e v a i l i n g  
r a t e  o f  w a g e s  as d e t e r m i n e d  by  the A l a s k a  
D e p a r t m e n t  o f  L a b o r  for l a b o r  of  a s i m i l a r  
n a t u r e  in the r e g i o n  in w h i c h  tho w o r k  is d one.
T h e  r a t e  of  w a g e s  s h a l l  be  a d j u s t e d  to the w a g e
r a t e  for e a c h  p a y  p e r i o d  as  a p p l i c a b l e  u n d e r
A S  3 6 . 0 5 . 0 1 0 .

II A d m i n i s t r a t i v e  A c t i o n :

T h i s  c a s e  w a s  o r i g i n a l l y  filed by i n d i v i d u a l s  c l a i m i n g  

ei g h t s  as u n i o n  m e m b e r s  a n d  t a x p a y e r s  a g a i n s t  the city, s t a t e  

aid ALP. T h e  p r i m a r y  r e m e d y  s o u g h t  w a s  an i n j u n c t i o n .  W h e n

.he t e m p o r a r y  r e s t r a i n i n g  o r d e r  w a s  d e n i e d  the p a r t i e s  e n t e r e d

Into a s t i p u l a t i o n  that s u b s t a n t i a l l y  c h a n q c d  the i s s u e s  r a i s e d .

Tliis m e t a m o r p h o s i s  is r e l e v a n t  to r e s o l v i n g  the f i r s t  

latter in d i s p u t e :  w h e t h e r  this c o u r t  f u n c t i o n s  as a r e v i e w i n g

•ourt u n d e r  an a d m i n i s t r a t i v e  ap p e a l  or  as a c o u r t  e x e r c i s i n g  

1 initial j u r i s d i c t i o n .  P l a i n t i f f s  c l a i m  this is a n  o r i g i n a l  

1 c t i o n  s o c k i n g  d e c l a r a t o r y  r e l i e r . D e f e n d a n t s  c l a i m  t h a t  t h i s  is 

.11 a d m i n i s t r a t i v e  appeal s u b j e c t  to a p p e l l a t e  r e v i e w  r u l e s  as 

U) i n t e r p r e t a t i o n  of s t a t u t e s  and as to e x h a u s t i o n  o f  a d m i n i s­

t r a t i v e  r e m e d i e s .
$

T h i s  c o u r t  finds th a t  the n a t u r e  of the a c t i o n  is 

o n e  for d e c l a r a t o r y  relief a n d  is not an appe a l .  T h e  p r i m a r y  

r e a s o n  for this c o n c l u s i o n  is that no a d j u d i c a t i o n  e v e r  took 

p l a c e  b e f o r e  the W a g e  a n d  H o u r  D i v i s i o n ,  D o p » r t m o n t  o f  Labor, 

S t a t e  of A l a s k a  D i v i s i o n .  T h o  a u t h o r i t y  of the D i v i s i o n  to i n­

v e s t i g a t e  a n d  ho l d  h e a r i n g s  is found in AS 36. 0 5 . 0 3 0 .  T h i s  w a s  

n o t  d o n e .  Sou a d m i s s i o n s  b y  the D i v i s i o n  f o u n d  in E x h i b i t  C, 

a t t a c h e d  to A L P ' h  r e ply m e m o r a n d u m  and E x h i b i t  K, a t t a c h e d  to 

p l a i n t  i I fs' niomorandun in o p p o s i t i o n .

In April 19/9, tho C i t y  of " i t k a  r e c e i v e d  a f o r m  letter 

from the W a g e  a n d  Hour D i v i s i o n ,  A l a s k a  D e p a r t m e n t  of L a b o r  ** “*

Vlasta Court Itm

Jksb si ̂ Issfta
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idvising t h e m  t h a t  the w o r k  to b e  d o n e  b y  A L P  w a s  c o v e r e d  b y  

fitle 36. T h e  C i t y  o f  S i t k a  d i d  n o t  ag r e e .  S u b s e q u e n t l y ,

>n M a y  15, 1979, a n  a d v i s o r y  m e m o r a n d u m  f r o m  the a t t o r n e y  

j e n e r a l ' s  o f f i c e  to t h e  D i r e c t o r  o f  the W a g e  a n d  H o u r  D i v i s i o n  

stated t h a t  the p r i m a r y  p u r p o s e  of the c l e a r i n g  c o n t r a c t  w a s  

the s a l e  of t i m b e r  r a t h e r  th a n  c o n s t r u c t i o n  o f  a p u b l i c  w o r k  

inid t h e r e f o r e  w a s  n o t  s u b j e c t  to the p r o v i s i o n s  o f  T i t l e  36.

T h e  D i r e c t o r  of the W a g e  a n d  H o u r  D i v i s i o n  w a s  

t h e r e a f t e r  a s k e d  o r a l l y  by p l a i n t i f f s '  c o u n s e l  if a f o r m a l  d e­

ter m i n a t i o n  h a d  b e e n  m a d e  by the D i v i s i o n  as to w h e t h e r  the 

land c l e a r i n g  c o n t r a c t  w a s  c o v e r e d .  T h e  or a l  r e s p o n s e  w a s  th t 

10 formal o r  w r i t t e n  d e t e r m i n a t i o n  h a d  b e e n  m a d e  a n d  n o n e  w o u l d  

jc made. S e e  a d m i s s i o n s  a t t a c h e d  a s  E x h i b i t  K to p l a i n t i f f s '  

reply m e m o r a n d u m .  O n l y  a " t e n t a t i v e  c o n c l u s i o n "  w a s  r e a c h e d  

jy tho D i v i s i o n .  A n s w e r  to r e q u e s t  No. 7, p a g e  3, E x h i b i t  C 

to A L P ' s  reply.

T h i s  c o u r t  c o n c l u d e s  fr o m  the r e c o r d  of t h i s  m a t t e r  

that the D i v i s i o n  o f  W a g e  a n d  H o u r s  has n o t  m a d e  a d e t e r m i n a t i o n  

)n the issues r a i s e d  by  the p a r t i e s .  Not o n l y  is t h e  D i v i s i o n ' s  

j o sition u n c e r t a i n  but in a n y  e v e n t  no e f f o r t  w a s  e x p e n d u d  b y  

the D i v i s i o n  to o b t a i n  all the f a cts and a p p l y  the law to t h o s e  

racts. S e e  a n s w e r  to r e q u e s t  No. 8, p a g e  4, E x h i b i t  C  to 

\LP's reply. B e c a u s e  no  a d m i n i s t r a t i v e  d e c i s i o n  w a s  m a d e  b y  t h e  

)iv i s i o n  this m a t t e r  wi l l  not l>c t r e a t e d  a s  a n  a d m i n i s t r a t i v e  

ippcal. T h e r e f o r e ,  the s t a n d a r d s  of r e v i e w  s u g g e s t e d  b y  d e f e n -  

lants will not Ix* f o l l o w e d .  T h e  a c t i o n ,  or m o r e  a p p r o p r i a t e l y  

lick of a c t i o n ,  by the D i v i s i o n  has n o  s i g n i f i c a n c e  in the d * vision 

Lo b e  m a d e  here. T h i s  c o u r t ' s  d e c i s i o n  as to s t a t u t o r y  c o n­

struction is banetl o n  tho m e r i t s  of the a r g u m e n t s  put f o r t h  by  t h e  

•irties. ,

/ / /

/ / /

JMssIui flourt £gslfm 
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All p a r t i e s  h a v e  m o v e d  for a s u m m a r y  j u d g m e n t ,  h o w e v e r  

p l a i n t i f f s  had, o n  A p r i l  18, 1980, f i l e d  a s t a t e m e n t  o f  g e n u i n e  

i s s u e s  as to the a c t i v i t i e s  o f  the D i v i s i o n  o f  L a b o r .  A s  r e *  

f l e e t e d  in the p r e c e d i n g  c o m m e n t s ,  the c o u r t  d o e s  n o t  fi n d  a 

g e n u i n e  issue of m a t e r i a l  f a c t  as  to w h a t  t h e r e  t r a n s p i r e d .

T h e  c o u r t ' s  r e q u e s t  for b r i e f i n g  o n  r e m a n d i n g  th i s  

c a s e  lo the D i v i s i o n  o f  L a b o r  w a s  g e n e r a t e d  by a r e l a t e d  c o n c e r n ,  

ie that the l e g i s l a t i v e  p o l i c y  s t a t e d  in A S  3 6 . 0 5 . 0 1 0  e t  seq
I

m i g h t  best bo a d v a r  od  b y  g i v i n g  t h a t  a g e n c y  a c h a n c e  to 

a p p l y  its e x p e r t i s e .  All p a r t i e s  o p p o s e d  s u c h  a r e m a n d .  T h e  

c o u r t  c o n c l u d e s  the r e c o r d  is a d e q u a t e  for a d e c i s i o n  o n  the

m c r  i 1st.

Th e  q u e s t i o n  is w h e t h e r  the a c t i v i t i e s  a g r e e d  to b y  

A L P  is w i t h i n  A S  ) 6 . 05.010, ie w h e t h e r  w o r k  d o n e  by A L P  u n d e r  

the c o n t r a c t  w a s  " w ork p e r f o r m e d  on  p u b l i c  c o n s t r u c t i o n . "

A S  J 6 . 9 5 . 0 1 0  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  to m e a n  "t h e  o n - s i t e  

f i e l d  s u r v e y i n g ,  e r e c t i o n  ... of h i g h w a y s  or o t h e r  i m p r o v e m e n t s  

to real p r o p e r t y  ..." T h e r e  is no d i s p u t e  that tho c o n s t r u c t i o n  

of G r c - n l u k o  d a m  is w i t h i n  Lite d e f i n i t i o n  of p u b l i c  c o n s t r u c t i o n .  

Wh a t  is in d i s p u t e  is w h e t h e r  the a c t i v i t i e s  of A L P  a r e  a l s o  

i n c l u d e d  w i t h i n  the d e f i n i t i o n  of " p u b l i c  c o n s t r u c t i o n . "

Th e  social p r e m i s e  of AS  3 6 . 0 5 . 0 1 0  is t h a t  w o r k e r b 

o n  g o v e r n m e n t  lobs s h o u l d  b e  p a i d  a w a g e  equal to that p a i d  b y  

o t h e r  e m p l o y e r s  tu the area. T h e  r a t i o n a l e  of t h i s  p r e m i s e  is 

th a t  Ihe g o v e r n m e n t  s h o u l d  not be a p a r t y  to a c o n t r a c t  th a t  

p a y s  d i r e c t l y  oi i n d i r e c t l y  a w a g e  rate less than that p r e­

vail ing in the a r e a  w h e r e  the w o r k  is to b e  done. T h o  l e g i s­

lativ e  c o n c i n  In w i t h  the w a g e  e a r n e r .

T h e  f u n c t i o n  of the c o u r t  in to g i v e  a r e a s o n a b l e  

i n t e r p r e t a t i o n  of AS It 0 5 . 0 1 0  a n d  s p e c i f i c a l l y  the d e f i n i t i o n

III Interpretation of AS 36.05:

(Alaslui €ntxi £ ftlrai 
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o f  p u b l i c  c o n s t r u c t i o n  c o n t a i n e d  in A S  3 6 . 9 5 . 0 1 0 .  T h e  m e a n i n g  

o f  t h e s e  s e c t i o n s  s h o u l d  g i v e  e f f e c t  to the l e g i s l a t i v e  p u r p o s e  

w h e r e  p o s s i b l e .  L a c k i n g  c o n t r o l l i n g  A l a s k a  a u t h o r i t y ,  the 

d e c i s i o n a l  l a w  of the f e d e r a l  a c t  and s i m i l a r  s t a t e  a c t s  c i t e d  

b y  the p a r t i e s  e s t a b l i s h  the g u i d e l i n e s  for the d e c i s i o n  of 

this court.

T h e  p l a i n t i f f  c h a r a c t a r *zes the a g r e e m e n t  as a " l and 

c l e a r i n g  c o n t r a c t "  w h e r e a s  d e f e n d a n t s  say it is a c o n t r a c t  for 

s a l e  a n d  c u t t i n g  of t i m ber. T h e  a g r e e m e n t  c o n t a i n s  a s p e c t s  o f  

both. A f f i d a v i t s  h a v e  b e e n  s u b m i t t e d  and r e v i e w e d  w h i c h  c o m p a r e  

the i n s t a n t  c o n t r a c t  w i t h  a t y p i c a l  fo r e s t  s e r v i c e  t i m b e r  sale 

c o n t r a c t .  T h e s e  a f f i d a v i t s  s e e k  to b a l a n c e  the c o n t r a c t u r a l  

c o m m i l m u n t s  t o w a r d  o n e  v i e w  o r  the oth e r .  F r o m  A L P ' s  v i e w  the 

c o n t r a c t  is e n t e r e d  into b e c a u s e  of its n e e d  for m e r c h a n t a b l e  

timber. F r o m  c i t y ’s p o i n t  of v i e w  the r e a s o n  for tho c o n t r a c t  is 

to cl a: the laud so that the d a m  c o u l d  be built. T h e  land w a s  

a c q u i r e  I from the s t a t e  for the p u r p o s e  of c o n s t r u c t i n g  the d a m  

a n d  its w a t e r s h e d .  T h e  c i t y  e n t e r e d  into tho c o n t r a c t  u n d e r  its 

aulhot 11y to b u i l d  a dam.

1 find that a f t e r  c o n s i d e r i n g  all of  tho c i r c u m s t a n c e s  

r e l e v a n t  to this a g r e e m e n t  t h a t  the p r e d o m i n a n t  c h a r a c t e r i s t i c  

is that tho w o r k  lo be  d o n e  is a n  integral p a r t  of tho d a m  c o n­

struct ion a n d  in t h e r e f o r e  " p u b l i c  c o n s t r u c t i o n " .  T h e  w o r k  is a n  

integral part of the d a m  h c c a u s o  of tho f o l l o w i n g  f a c t o r s  w h i c h  

a r c  not i n t e n d e d  to bo all i n c l u s i v e  d o  s u g g e s t  thu p r i m a r y  

factor tit

the c l e a r i n g  of tho land is n e c e s s a r y  for the dam; 

the c l e a r i n g  m u s t  o c c u r  w i t h i n  a r e a s o n a b l e  time of 

th e  d.un c o n s t r u c t  ion; •

I. ,tho i n t e r r e l a t i o n s h i p  of the c u t t i n g  a n d  c l e a r i n g

w i t h  the d a m  c o n s t r u c t i o n  is s t r o n g  a n d  r e q u i r e s
i

m a n a g e m e n t  c o n t r o l  by tho city;

(AlssJts Court £ g s t r m
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4. the s p e c i f i c a t i o n s  o f  the c o n t r a c t  a r e  d i c t a t e d
»

by the n e e d s  o f  the d a m  c o n s t r u c t i o n ,  and

5. t h e  w o r k  is b e i n g  p e r f o r m e d  o n  the d a m  site.

The c i t y  a n d  ALP, p a r t i e s  to the c o n t r a c t ,  n o w  s t r e s s  

the s e p a r a t e n e s s  of the c l e a r i n g  f r o m  the d a m  itself a n d  t h a t  

the two c o n t r a c t s  w e r » a w a r d e d  t o g e t h e r  b e c a u s e  o f  the 

s t a t e ' s  d e l a y  in c o n v e y i n g  the land. T h e  fact t h a t  the l a n d  

c l e a r i n g  w o r k  w a s  i n i t i a l l y  i n c l u d e d  in the b i d  o f f e r i n g  a n d  the 

" p r e v a i l i n g  w a g e "  to be p a i d  is o n l y  o n e  c i r c u m s t a n c e  f r o m  w h i c h  

I i n fer that this is " p u b l i c  c o n t r u c t i o n "  unde** A S  3 6 . 0 5 . 0 1 0  a n d  

AS  3 6 . 95.010. M o r e  i m p o r t a n t  ia the n a t u r e  o f  the w o r k  to be 

d o n e  n n d  h o w  it e l a t e s  to the dam.

T h e  w o r k  b e i n g  d o n e  is to c l e a r  the land. T h e  b y­

p r o d u c t  of this c l e a r i n g  is m e r c h a n t a b l e  timber, h e n c e  the 

p r i c e  p a i d  by ALP. H o w e v e r  f r o m  the g o v e r n m e n t ' s  p o i n t  of 

v i e w  this is i n c i d e n t a l .  T h e  f o cus of the r a t i o n a l e  of 

A S  3 6 . 0 5 . 0 1 0  is on  h o w  the g o v e r n m e n t  p a y s  p u b l i c  c o n s t r u c t i o n  

e m p l o y e e s  not on w h e t h e r  the c o n t r a c t o r  o r  s u b c o n t r a c t o r  h a s  

s e p a r a t e  e c o n o m i c  aims. T h e  in t e n t  of A L P  and the c i t y  ia n o t  

c o n t r o l l i n g .  T h e  s a v i n g s  that m a y  r e s u l t  Lo the c i t y  if c o n t r a r y  

to the p u r p o s e  of A S  3 6 . 0 5 . 0 1 0  m u s t  be o v e r  riddei who r e ,  a s  h e r *  

L'.ie w o r k  i nvolves p u b l i c  c o n s t r u c t i o n ,  n o w  t h e r e f o r

P l a i n t i f f s '  m o t i o n  t c s u m m a r y  j u dgment is g r a n t e d
-j ) 11> i • a i , (• •* »

1SSUK0 this • } d a y  of O c t o b e r ,  19H0.

D u a n e  C r a s k e

c.

S u p e r i o r  Court J u d g e

C O P  IKS TO:

llniee Monroe*, Knq.

.lain'us l‘. Cla r k ,  Ksg. 
H m c c  M. Hot el ho, Ksq. 
P e t e r  S. Ilullgren, Faq.

(Alaska Ccmrl

r r
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April 16, 1982

■ ‘m H  **.

Patrick M. Anderson 
Office of Legislative Affairs 
Municipality of Anchorage 
Pouch 6-650
Anchorage, Alaska 99502

f a

RE:

Dear Mr. Anderson:

ANCSA 1 21(d) and CSSB 802

This letter is to confirm the understanding reached on April 15, 
1982 between Cook Inlet Region, Inc. (CIRI) and the Municipality 
of Anchorage (Municipality). With respect to residential sub­
divisions within the Municipality, individual lots therein shall 
be deemed "developed" within the meaning of ANCSA f 21(d), as 
amended, when the particular lot has (a) all requisite utility 
and sewer lines in place on the lot line, (b) completed road 
access, and (c) met all other legal requirements for sale.

This understanding, which represents a compromise between CIRI 
and the Municipality regarding certain specific issues, is in­
tended to apply solely to CIRI lands within the Municipality, 
and is contingent upon enactment by the Alaska Legislature of 
the Committee Substitute for Senate Bill 802 (C&RA).

Very truly yours,

COOK INLET REGION, INC.

_ fephen'cTT Hillard 
Vice President & General Counsel

SCH:pi 

cc: Senator Arliss Sturgelewskl 
Senator Frank Ferguson 
Senator Donald Glllmrn 
Richard Aks

CIRI BUILDING 2829 "C" STREET P.O. DRAWER 4-N ANCHORAGE ALASKA 98609 PHONE 274-8698 TELECOPIER 9 07 -2 7M SM
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Remarks :

Senate formunltv and Regional Affairs 

Senate Bill No. 802 / House 8111 No. 885

Support With Amendments

HISTORY AND RATIONALE OF SB 802 ANO HB 885 •

History:

In December, 1971 Congress adopted the Alaska Native Claims Settlement net 
(ANCSA). In December of 1980, the Alaskc National Interest Lands Conservation 
Act (ANILC/') was passed Into federal law amending certain sections of ANCSA.

Section 21(d) of the amended act provided for a property tax moratorium on 
ANCSA lands for a period of twenty years, subject to certain provisions within 
the act. That section reads as follows:

Sec. 904. Subsection (d) of section 21 of tr ska Native
Claims Settlement Act, as amended (43 U.S.C ,
1620(d)), 1s amended to read:

"(d)(1) Real property Interests conveyed, pursuant to this 
Act, to a Native Individual, Native Group, Village or 
Regional Corporation or corporation estaollsheo pursuant to 
section 14(h)(3) which are not developed or leased to third 
parties or which are used solely for the purposes of 
exploration shall be exempt from State and local real 
property taxes for a period of twenty years from the 
vesting of title pursuant to the Alaska National Interest 
Lands Conservation Act or the date of Issuance of an 
Interim conveyance or patent, whichever Is earlier, of 
those Interests to such Individual, group, or corporation: 
Provided, ’’hat municipal taxes, local real property taxes, 
or local assessments may be Imposed upon any portion of 
such Interest within the Jurisdiction of any governawntal 
unit under the laws of the State which Is leased or 
developed for purposes other than exploration for so long 
as sucn portion is leased or being developed: Provided 
further, That easements, rights-of-way* leaseholds, and 
similar Interests In such real property may be taxed In 
accordance with State or local law. All rents, royalties, 
profits, and other revenues or proceeds derived from such 
property Interest shall be taxable to the same extent as

TAX MORATORIUM EXTENSION
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such re v enu e s  o r  p ro c e ed s  a r e  t a x a b l e  when r e c e i v e d  by a 
n o n -N a t iv e  I n d i v i d u a l  o r  c o r p o r a t i o n .

" ( 2 )  Any r e a l  p r o p e r t y  I n t e r e s t ,  n o t  d e v e lo p ed  o r  le a s e d  
t o  t h i r d  p a r t i e s ,  a c q u i re d  by a N a t iv e  I n d i v i d u a l ,  N a t iv e  
G roup , V i l l a g e  o r  R e g io n a l  C o r p o r a t i o n ,  o r  c o r p o r a t i o n  
e s t a b l i s h e d  p u r su a n t  t o  s e c t i o n  1 4 ( h ) ( 3 )  In  exchange f o r  
r e a l  p r o p e r t y  I n t e r e s t s  which a r e  exempt f r om  t a x a t i o n  
p u rsu an t  t o  p a ra g rap h  ( 1 )  o f  t h i s  s u b s e c t io n  s h a l l  be 
deemed t o  be a p r o p e r t y  I n t e r e s t  conveyed p u r su a n t  t o  t h i s  
Act and s h a l l  be exempt f r om  t a x a t i o n  as 1 f  conveyed 
p u rsu an t  t o  t h i s  A c t ,  when such an exchange I s  made w ith  
th e  Fede r . '1 G overnment, th e  S t a t e  gove rnm en t , a m un ic ip a l  
gove rnm en t , o r  a n o th e r  N a t iv e  C o r p o r a t i o n ,  o r ,  I f  n e i t h e r  
p a r t y  t c  th e  exchange r e c e i v e s  a c ash  v a lu e  g r e a t e r  than  25  
p e r  centum o f  th e  v a lu e  o f  th e  la n d  exchanged , a p r i v a t e  
p a r t y .  In th e  e v en t  t h a t  a N a t iv e  C o rp o r a t i o n  
s im u l t a n e o u s ly  exchanges two o r  more t r a c t s  o f  land  hav ing
d i f f e r e n t  p e r i o d s  o f  t a x  exem ption  p u r su a n t  t o  s u b s e c t io n
( d ) ,  th e  p e r i o d s  o f  t a x  exem p tion  f o r  th e  exchanged la n d s  
r e c e iv e d  by such N a t iv e  C o rp o r a t i o n  s h a l l  be d e te rm in ed  (A ) 
by c a l c u l a t i n g  th e  p e rc e n ta g e  t h a t  th e  ac re ag e  o f  each 
t r a c t  g iv en  up b e a r s  t o  th e  t o t a l  a c re ag e  g iven  up , and ( 8 )  
by a p p ly in g  such p e rc e n ta g e s  and th e  r e l a t e d  p e r i o d s  o f  t a x  
exem ption  t o  th e  a c re ag e  r e c e i v e d  In  e xch ange " .

A c on sp ic u ou s  la c k  o f  d e f i n i t i o n s  f o r  k ey  te rm s a lo n g  w ith  c e r t a i n  a m b ig u i t i e s  
in  S ec . 2 1 ( d )  have caused some I n t e r p r e t a t i o n  p rob lem s f o r  p a r t i e s  Impacted by 
th e  l e g i s l a t i o n .  ANCSA C o r p o r a t i o n s  have  c om p la in ed  o f  unequa l t r e a tm e n t  f rom  
one t a x in g  j u r i s d i c t i o n  t o  th e  n e x t ,  and l o c a l  a s s e s s o r s  have v o ic e d  t h e i r  
f r u s t r a t i o n  In  a t tem p t in g  t o  I n t e r p r e t  t h e  la n g u ag e .  The s i t u a t i o n  1s f u r t h e r  
c om p l ic a te d  by the  f a c t  t h a t  t h e r e  1s a lm o s t  no l e g i s l a t i v e  h i s t o r y  a v a i l a b l e  
f o r  gu id ance  on t h a t  s e c t i o n .

The p ropo sed  language  1s In te n d ed  t o  p r o v id e  some c l a r i f i c a t i o n  o f  th e  s e c t i o n  
and t o  f u r n i s h  a means f o r  the  p r o p e r  Im p lem en ta t io n  o f  t h e  m o ra to r ium . I t
has been d r a f t e d  In  an e f f o r t  t o  more c l o s e l y  d e f i n e  th o s e  te rm s which have
caused  p rob lem s o r  c r e a t e d  c o n c e r n s ,  and 1n an a t tem p t t o  p r o v id e  some e q u i t y  
o f  a p p l i c a t i o n  o f  S e c . 21 ( d )  s t a t e w id e .

R a t i o n a l e :

The l o g i c  f o l l o w e d  In  d r a f t i n g  t h e  p ro p o s e d  language  was drawn f rom  th e  b a s ic  
I n t e n t  o f  Cong ress  In  t h e i r  a d o p t io n  o f  ANCSA. G e n e r a l l y ,  t h a t  I n t e n t  was t o  
a l l o w  A la s k a ' s  N a t iv e  community a r e a s o n a b le  amount o f  t im e  t o  d e v e lo p  the  
la n d s  conveyed t o  them pu rsu an t  t o  th e  Act and th e  o p p o r t u n i t y  t o  e n t e r  th e
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econom ic m a in s tream  o f  s o c i e t y  w i t h o u t  b e in g  f o r c e d  t o  make p rem a tu re  o r  
unw ise d e c i s i o n s  In  o r d e r  t o  p a y  p r o p e r t y  t a x e s .

The pu rp o se  o f  S e c t io n  2 1 ( d )  was t o  a s s u r e  t h a t  l o c a l  t a x e s  wou ld n o t  be 
l e v i e d  on th e  lan d s  f o r  tw en ty  y e a r s ,  o r  u n t i l  such t ime as  th e y  were 
d e v e lo p ed  o r  l e a s e d .  Based upon c o n s u l t a t i o n  w ith  I n d i v i d u a l s  f a m i l i a r  w i th  
th e  l e g i s l a t i v e  h i s t o r y  o f  ANCSA and ANILCA, I t  appea rs  t h a t  C ong re ss  In te n d ed  
th e  t a x a b i l i t y  o f  ANCSA la n d s  be l i n k e d  t o  t h e  g e n e r a t io n  o f  Incom e , tn e re b y  
p r o v id i n g  tn e  re venues  n e c e s s a r y  t o  pay p r o p e r t y  ta x e s  w i t h o u t  r i s k i n g  l o s s  o f  
t n e l r  la n d s  th rough  t a x a t i o n .

B r i e f  e x p la n a t i o n  o f  s p e c i f i c  te rm s and c on c e rn s  w ith  th e  b i l l  f o l l o w :  

2 9 . 5 3 . 0 2 0  ( k ) ( 1 )

Page 1 .  l i n e  2 0 :

Tne te rm  "d e v e lo p ed "  has been th e  most c o n t r o v e r s i a l  one in  th e  A c t .  The 
common u n d e r s ta n d in g  seems t o  be t h a t  th e  te rm  means an I n t e n t i o n a l  
" Im p rovem en t" o r  " p h y s i c a l  a l t e r a t i o n *  o f  th e  p r o p e r t y .  F o r  p u rp o se s  o f  S e c . 
21 ( d )  h ow eve r , I t  a pp ea rs  C ong re ss  In te n d ed  th e  word " d e v e lo p e d "  t o  mean an 
i n t e n t i o n a l  ..nprovement o f  th e  p r o p e r t y  f o r  th e  pu rpose  o f  p ro d u c in g  Income 
th rough  use  o f  the l a n d .  In th e  a p p l i c a t i o n  o f  m c .  21 ( d ) ,  I t  i s  n o t  
im p o r ta n t  whetne r th e  d eve lopm en t o c c u r r e d  p r i o r  t o  conveyance  o r  a f t e rw a r d .  
N e i t h e r  does 1 t  m a t t e r  who d e v e lo p e d  th e  p r o p e r t y .  I t  I s  o n l y  Im p o r ta n t  t h a t  
as a d i r e c t  r e s u l t  o f  th e  m o d i f i c a t i o n ,  th e  p r o p e r t y  was made " r i p e "  f o r  th e  
p r o d u c t i o n  o f  Income.

E s s e n t i a l l y ,  i t  app ea rs  t h a t  th e  t a x a t i o n  o f  tn e  p r o p e r t y  s h o u ld  be t r i g g e r e d  
by I t s  p r o d u c t io n  o f  Income. However, I f  f t  I s  Improved t o  a p o in t  o f  
r e a d i n e s s ,  b u t  tne c o r p o r a t i o n  e l e c t s ,  f o r  I t s  own b e n e f i t ,  n o t  t o  commence 
Income p ro d u c in g  a c t i v i t i e s ,  t a x a b i l i t y  I s  t r i g g e r e d  as I f  th o s e  a c t i v i t i e s  
had a c t u a l l y  begun.

Page 1 .  l i n e  2 5 :

Tne te rm  " s m a l l e s t  p r a c t i c a b l e  t r a c t "  means t h a t  p o r t i o n  o f  a t r a c t  o f  la n d  
which I s  I d e n t i f i e d  w i th  th e  Income s t r e am  ( o r  p o t e n t i a l  Income s t re am  as 
e x p la in e d  a b o v e ) .  The te rm  In te n d s  t o  In c lu d e  th e  f u l l y  d e v e lo p e d  p o r t i o n  o f  
th e  l a n d ,  and p o s s i b l y  a p e r i p h e r a l  b u f f e r  a r e a  1 f  I t  1s r e a s o n a b ly  n e c e s s a r y  
f o r  th e  p r o d u c t i v e  u se  o f  th e  s i t e .  Where m un ic ip a l  t o n in g  s e tb a c k s  a re  
r e q u i r e d ,  I t  would be  l o g i c a l  t o  u se  t h a t  s e tb a c k  d i s t a n c e  f o r  d e l i n e a t i o n  o f  
tn e  b u f f e r  a r e a .
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Page 1 .  l i n e  2 6 ;

The p o r t i o n  whlcn s a y s  " S u r v e y in g ,  p l a t t i n g ,  c o n s t r u c t i o n  o f  r o a d s ,  e t c . "  
In te n d s  t o  s a fe g u a rd  a g a in s t  l o s s  o f  th e  exem ption  b e f o r e  th e  p r o p e r t y  1s 
f u l l y  d e v e lo p e d .  A g a in ,  t h e  language  a t t em p ts  t o  l i n k  t n e  d e f i n i t i o n  o f  
" d e v e lo p "  t o  the  g e n e r a t i o n  o f  Incom e . As a g e n e ra l  r u l e ,  th e  Income s h o u l . 
be p roduced  b e fo r e  t h e  exem ption  I s  l o s t ,  t h e re b y  p r o v id in g  a means t o  pay  tn e  
t a x e s .

L o c a l  a s s e s s o r s  a c r o s s  th e  S t a t e  have un an im ous ly  v o ic e d  s t r o n g  o b j e c t i o n  t o  
t h a t  la n g u ag e .  They a r e  conce rned  t h a t  1 t  m igh t be c o n s t ru e d  t o  s a y  t h a t  
ANCSA p r o p e r t y  c o u ld  be f u l l y  d e v e lo p ed  and s t i l l  oe exempt f r om  t a x a t i o n .
The a s s e s s o r s  have s a i d  t h a t  a t  some p o i n t  In  th e  s u b d i v i s i o n  and deve lopm en t 
o f  ANCSA lan d s  f o r  r e s a l e  p u rp o s e s ,  tn e  p r o p e r t i e s  sn ou ld  oecume t a x a b l e .

Page 1 . l i n e  29 th rougn  page 2 .  l< ne  3 :

T h is  language  c o n t r a d i c t s  tne language  on Page I ,  l i n e s  2 1 - 2 2 .  In a d d i t i o n ,  
th e  p o r t i o n  whlcn r e f e r e n c e s  AS 4 1 . 1 7 . 1 1 0  In  e f f e c t  a l l o w s  the  p r o p e r t y  owner 
t o  d e te rm in e  whether h i s  own p r o p e r t y  i s  exem pt . A cco rd ing  t o  th e  Department 
o f  N a tu r a l  R e s o u rc e s ,  I t  I s  n o t  r e q u i r e d  t h a t  th e  o«n* r  o f  f o r e s t  la n o s  f i l e  
" . . . a  n o t i c e  o f  c o n v e r s i o n . . . " ,  u n l e s s :

1 . Tne p r o p e r t y  1s b e in g  c o n v e r t e d  t o  n o n - f o r e s t  u s e ,  and

2 .  The amount o f  p r o p e r t y  t o  be c o n v e r t e d  1s In  e x c e s s  o f  ten  a c r e s ,  and

3 .  The p r o p e r t y  w i l l  be c o n v e r t e d  t o  commerc ia l u se .

C l e a r l y ,  under those  c o n d i t i o n s ,  tn e  owner o f  th e  f o r e s t  la n d s  c o u ld  h a r v e s t  
t h e  t r e e s  f rom  tne p r o p e r t y  and c o n s t r u c t  a h o t e l  on up t o  n in e  a c r e s  o f  th e  
la n d  w i th o u t  be ing  r e q u i r e d  t o  f i l e  a n o t i c e  o r  c o n v e r s io n  w i th  OMt. Under 
t h e  c u r r e n t  language , n e i t h e r  th e  c o m m e rc ia l l y  c u t  lands  n o r  th e  h o t e l  would 
be t a x a b l e .  To be w o r k a b le ,  th e  Departm ent s t r o n g l y  s u g g e s ts  t h a t  th e  
language  be changed a s  f o l l o w s :

" . . . a s  d e f in e d  1n AS 4 1 . 1 7 . 9 8 0 ( 6 ) . s n a i l  be  deemed "d e v e lo p  d "  when a c o n d i t i o n  
f o r  g a i n f u l  o r  p r o d u c t i v e  p r e s e n t  u se  [OCCURS! e x i s t s .  [ANO THE 0 W R E O T W "
FB fcST  LANO FILES A NOTICE OF CONVERSION UNOER £  4T717 . 1 1 0 . j . "

Page 2. line 10:

Tne word "u nd e rd ev e lop ed "  in  t h i s  l i n e  I s  a t y p o g ra p h ic a l  e r r o r  and sh o u ld  
nave oeen "u n d e v e lo p e d " .  Me nave c o n f i rm e d  t h a t  f a c t  w ith  th e  d r a f t e r s  o f  th e  
b i l l .



Departm ent o f  Conmun lty and R eg io n a l  A f f a i r s  
P o s i t i o n  Pape r 
March 4 ,  1982 
Page 5

c . 5 3 . 0 2 0  ( k ) ( 3 )

Page 2 .  l i n e s  1 0 - 1 4 :

T h is  p a rag raph  1s s im p ly  a rew o rd in g  o f  c e r t a i n  language f r om  ANCSA S e c .  
2 1 ( d ) .  The te rm  on l i n e  1 3 ,  " . . . s u b j e c t  t o  th e  p r o v i s i o n s  o f  t h i s  
s u b s e c t i o n . "  was In c lu d e d  s o  t h a t  no I n d i v i d u a l  p r o v i s i o n  c o u ld  n e c e s s a r i l y  
r e i n s t a t e  th e  e x em p t io n .  F o r  e x am p le .  I f  a l e a s e  were t e rm in a t e d ,  b u t  th e  
p r o p e r t y  were s t i l l  t o  be "d e v e lo p e d "  (a s  d e s c r ib e d  In  2 9 . 5 3 . 0 2 0  ( k ) ( l ) )  th e  
exem ption  wou ld n o t  oe  r e i n s t a t e d .

Tne Department f e e l s  I t  i s  n e c e s s a r y  t o  d e f i n e  tn e  term  " e x p l o r a t i o n "  w i t h in  
the  b i l l  and sugges t the  f o l l o w i n g  language  be added under 2 9 . 5 3 . 0 2 0  ( k ) ( 4 )

F o r  pur,. «es o f  t h i s  s e c t i o n ,  th e  te rm  " e x p l o r a t i o n "  s h a l l  mean tne  
e x am in a t io n  and I n v e s t i g a t i o n  o f  undeve lop ed  land  b e l i e v e d  t o  c o n t a in  
s u o s u r f a c e  n on -renew ab le  '‘ t s o u r c e * .
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STATEMENT

OF

COOK INLET REGION, INC. 

O U

SENATE BILL NO. 802 

KARCH 4. 1982

The Alaska Native Claims Settlement Acr. 43 U.S.C. f 1620(d), 

aa — nded. provided a tax exemption for raal property and Interests 

therein conveyed to Individuals and native corporations under the 

Settleawnt Act. The exe**ptlor exists for twenty years from the 

date of statuatory vesting of title or lnterla conveyance or 

patent, whichever Is earlier, and Is terminated during the period 

the property Is "developed** or “leased to third parties" for 

purposes other than exploration. While the legislative history of 

the Settleamnt Act provides little guidance as to the correct 

definition of the term. It Is clear that the federal statute 

«uat be given the broadest reasonable Interpretation In favor 

of the tax-exempt statue. Federal court.. Including the United



States Supreme Court, have held chat federal statutes affecting 

native lands are to be construed strictly In favor of the native 

land-holdnr. This policy has been followed particularly with 

respect to tax exemptions for native lands. In the absence of
%

an explicit tax exemption under state law, each borough assessor 

would have to reach an Independent determination of the meaning 

of the federal statute. The opportunities for Inconsistency and 

a costly and unnecessary litigation burden on both the boroughs 

and the native corporations Is clear. The present bill will re­

solve the mosc troublesome problem, chat of the definition of 

the cerms "developed" and "leased Co third pareles" by providing 

a uniform ia exemption which Is ac Lease as broad as chat 

provided b y  the federal statues. This will Insure uniformity of 

application among the b o r o u g h s  a n a  bring state law Into line with 

the federal exemption.

In sucsury, CIRI supports passage of Sentace Bill No. 802 

because:

I. It embodies and Implement.* the most basic principle 

underlying Interpretation of A1ICSA f 21(d) -- chat 

the tax exemption should be construed In favor of 

the native land-holder. and



2. By providing broad definitions of the terms "lease" 

and "developed", it automatically will resolve tha 

vast majority of present tax exemption Issues and 

will avoid inconsistency and a costly and unnecessary 

litigation burden on both the boroughs and the 

native land owners.



* X

TESTIMONY OF SEALASKA CORPORATION 
BEFORE THE 

ALASKA STATE LEGISLATURE 
ON

SENATE BILL NO. 802 "AN ACT RELATING TO TAX EXEMPTIONS; AND
PROVIDING FOR AN EFFECTIVE DATE."

My name is Robsrt W. Losschsr, Vies President for Rtsourcs 

Management, Saalaska Corporation. Thank you vary much for this 

opportunity to prasant commants of Saalaska on proposad 

legislation Sanata Bill No. 802 "An Act relating to tax 

exemptions; and providing for an affective data."

Saalaska Corporation supports tha basic intent of tha legislation 

which is:

o to provide for tha exemption from real property taxes certain 

properties conveyed under the Alaska Native Claims Settlement 

Act

o to implement the tax exemption required by ANCSA Section 

21(d) as amended by ANILCA Section 904, which read as 

follows:

PL 92-203 Section 21(d): "(d) Real property interests
conveyed, pursuant to this Act, to a Native individual,
Native group, or Village or Regional Corporation which are 
not developed or leased to third parties, shall be exempt 
from State and local real property taxes for a period of 
twenty years after the date of enactment of this Act: 
Provided. That municipal taxes, local real property taxes, or 
local assessments may be imposed upon leased or developed 
real property within the jurisdiction of any governmental 
unit under the laws of the State: Provided further. That
easements, rights-of-way, leaseholds, and similar interests 
in such real property may be taxed In accordance with State 
or local law. All rents, royalties, profits, and other 
revenues or proceeds derived from such property interests 
shall be taxable to the same extent as such revenues or 
proceeds are taxable when received by a non-Native individual 
or corporation."

SEC. 904. Subsection (d) of section 21 of the Alaska Native



Claims Settlement Act, as amended (43 U.S.C. 1601, 1620(d)), 
is amended to read: "(d)(1) Real property interests
conveyed, pursuant to this Act, to a Native individual,
Native Group, Village or Regional Corporation or corporation 
established pursuant to section 14(h)(3) which are not 
developed or leased to thiid parties or which are used 
soldely for the purposes of exploration shall be exempt from 
State and local real property taxes for a period of twenty 
years from the vesting of title pursuant to the Alaska 
National Interest Lands Conservation Act or the date of 
issuance of an interim conveyance or patent, whichever is 
earlier, for those interests to such individual, group, or 
corporation: Provided, That municipal taxes, local real
property taxes, or local assessments may be imposed upon any 
portion of such Interest within the jurisdiction of any 
governmental unit under the laws of the State so long as such 
portion is leased or being developed: Provided further. That
easements, rights-of-way, leaseholds, and similar Interests 
in such real property may be taxed in accordance with State 
or local law. All rents, royalties, profits, and other 
revenues or proceeds derived from such property Interests 
shall be taxable to the same extent as such revenues or 
proceeds are taxable when received by a non-Native individual 
or corporation."

o to define the term "developed" as used in ANCSA Section 21(d) 

Inorder to establish the point in time at which exempted 

property becomes taxable under State and local governmental 

authorities.

Of particular concern to Sealaska Corporation and other 

timberland owners is the application of the proposed legislation 

to Forest land throughout Alaska. The proposed language include^, 

within AS 29.53.020 (k) (1) which reads as follows - is 

acceptable:

"Forest lands, as defined in AS 41.17.950(6), shall be deemed 
"developed" when gainful or productive present use occurs and 
the owner of the forest land files a notice of conversion 
under AS 41.17.110."

The effect of this provision is to exempt developed or 

undeveloped forest land unless the landowner notices the State of 

Alaska pursuant to AS 41.17.110 that he Intends to reclassify or 

convert his forest land after timber harvesting to other uses 

such as residential, commercial or Industrial purposes. The



provision in ths Forsst Rssourcss and Practices Act reads, as 

follows:

"Sec. 41.17.110. Conversion of forest land to other uses. An 
intention to convert forest land to other uses after timber 
harvesting may be stated in the notification submitted under 
AS 41.17.090. In that event, reforestation rqulrements 
adopted under this chapter do not apply, except that 
conversion shall be completed during the time set by 
regulation for minimum reforestation of the land, and other 
requirements for revegetation may be Imposed to the extent 
permitted by law. If the commissioner finds at any time that 
the responsible party has failed to conform to the Intent to 
convert as stated in the notification, the commissioner shall 
revoke approval of the conversion *nd require full compliance 
with reforestation requiremens. (Sec. 1 ch 106 SLA 1978)"

Our concern is that tne definition "real property" which is used 

in ANCSA and Title 29 not Include and specifically exclude 

reference or application to "forest land" - where taxation is a 

consideration. Currently, the definition of these terms in 

Alaska statutes are, as follows:

"AS 29.78.010 (13) "real property" means land and 
Improvements and all possessory rights and privileges 
appurtenant to the property and Includes personal property 
affixed to the land or Improvements."

"AS 41.17.950 (6) "forest land" means land stocked or having 
been stocked with forest trees of any size and not currently 
developed for nonforest use, regardless of whether presently 
available or accessible for commercial purposes, and Includes 
any such land under state, municipal, or private ownership;"

Sealaska Corporation wants to make it perfectly clear that It is 

not opposing consideration of taxation of forest lands at this 

time or in the future, but is seriously concerned about the basis 

or philosophy of any tax program on forest resources considered 

by the legislature or advanced by timber industry. This proposed 

legislation "touches the edge" of that discussion in an 

Incomplete manner. By this we mean that:

o forest lands should be treated on a resource severance tax 

basis rather than on real property basis as envisioned in



T i t l e  2 9 . 4 5 . 0 1 0  M u n i c i p a l  P r o p e r t y  Tax

o forest lands are a resource of State concern and not a 

resource which should be dealt with in Title 29 Municipal 

Governments. Oversight, regulation and any taxation of the 

forest resource should be administered by State govirnaent 

and not by local governments.

This philosophy is clearly expressed in the legislature's 

Declaration of Intent AS 41.17.010 of the Forest Resources and < 

Practices Act adopted three years ago, as follows:

Sec. 41.17.010. Declaration of intent. The legislature declares 
that

(1) the forest resources of Alaska are among the most valuable 
natural resources of the state, and furnish timber and wood 
products, fish and wildlife, tourism, outdoor recreation, 
water, soil, air, minerals, and general health and welfare;

(2) economic enterprises and other activities and pursuits 
derived from forest resources warrant the continuing 
recognition and support of the state;

(3) the state has a fundamental obligation to insure that 
management of forest resources guarantees perpetual supplies 
of renewable resources, provides nonrenewable resources in a 
manner consistent with that obligation, and serves the needs 
of all Alaska for the many products, benefits, and services 
obtained from them;

(4) government administration of forest resources should combine 
professional management services, regulatory measures, and 
economic incentives in a complementary fashion, and should 
draw upon the expertise of professional foresters in 
conjunction with other disciplines;

(5) under the leadership of the Department of environmental 
Conservation, the state should exercise its full 
responsibility and authority for control of nonpoint source 
pollution with respect to the Federal Water Pollution Control 
Act, as amended;

(6) subject to Sec. 307(f) of the Coastal Zone Management Act of 
1972 (P.L. 92-503), the provisions of this chapter shall be 
the basis for forest management standards, policies, and 
guidelines developed under the Alaska Coastal Management Act. 
(Sec. I ch 108 SLA 1978)

o any forest resource tax program by the State of Alaska should 

consider, at a minimum, equal assessment or parity between 

federal and state and even local forest lands in the



application of tha (PILOT) payment in liau of taxaa by 

government timberland holdara or laaaa holdara and tha laval 

of taxaa to ba appliad to privata landownars. Thaaa 

resources compata in tha markat placa. It ia important not 

to create an artificially induced diaincentive by an 

inaquitabla tax program aa a part of development of tiabar 

raaourcca in Alaska.

Additionally, it la hoped, that in tha future if a tax program ia 

daalgnad for foraat raaourcaa that auch i program would recognize 

and provide credita for those forast land owners who Bake every 

effort and lnvastaant to meat environmental restrictions and 

requirements, reforestation and other similar requirements now 

Incorporated in the public laws and are becoming a matter of 

business practice.

Sealaska Corporation urges your positive consideration of this 

bill this session. We are available to work and discuss the many 

aspects of forest land taxation at any time, now or in the 

future. Thank you.



CAPE FOX CORPORATION TESTIMONY ON SENATE BILL 802
March 9, 1982

My name is Kellus Sewell, the Governmental Affairs Representative 
for Cape Fox Corporation (CFC). Cape Fox Corporation, as many of 
you may know, is a small village corporation in Saxman, Alaska 
near Ketchikan.

As evidenced in the Alaska Native Claims Settlement Act (ANCSA) 
and as amended by the Alaska National Interest Lands Conservation 
Act (ANILCA), the twenty year tax moratorium was granted to free 
the Native community from burdens of federal taxation until a 
period of time elaaped that was considered necessary to allow them 
to "get their feet on the ground.” Let me emphasize that the 
exemption was not for a short period of time but for "twenty 
years".

We hope that as you review the matter of state and local taxing of 
these private resources, many owned by small corporations, that 
you also recognize the need to support tax exemptions, credits, 
and incentives until a sound economic base is established.

The Cape Fox Corporation strongly feels that development of 
"renewable" and "nonrenewable” resources ought to be encouraged 
yet only if adequate time is allowed for proper planning. 
Consequently, we encourage the administration and the legislature 
t< consider the following:

(1) Exempting the Native entity from taxation until 
development results in the actual "generation” of income;

(2) Providing for tax incentives (i.e. similar to H.B. 866) 
to stimulate more diversified development;

(3) Allowing for environmental credits related to investments 
to guarantee sound development of our most valuable natural 
resources; and

(4) Establishing a tax limitation that will not erode profits 
or revenue from potential development but result in placing us in 
a "fair" competitive advantage with timber marketed from state or 
federal lands.

Therefore, we support Senate Bill 802 and House Bill 885 as long 
as the "forest" language (line 29, page 1 through line 3, page 2) 
exempts forest resources from taxation until the concerns 
mentioned above are adequately addressed.

We again emphasize that we strongly encourage the legislature to 
adopt a definition of "developed" property that will encourage 
sound development and one which does not result in taxes until the 
developed property actually generates income. If the state elects 
to allow local governments to develop their own taxing mechanisms.



w e  w o u l d  h o p e  t h a t  the s t a t e  w o u l d  s e e  f i t  to e s t a b l i s h  a " t a x i n g  
f r a m e w o r k "  t h a t  w o u l d  p r o m o t e  s o u n d  d e v e l o p m e n t  t h r o u g h  u n i f o r m  
t r e a t m e n t  of tax e x e m p t i o n s ,  c r e d i t s ,  i n c e n t i v e s ,  and l i m i t a t i o n s .

W e  h o p e  t h a t  w e  w i l l  be i n c l u d e d  in a n y  f u t u r e  d e l i b e r a t i o n s  on  
t h i s  i s s u e  and t h a n k  y o u  for t h e  o p p o r t u n i t y  to a l l o w  C a p e  F o x  
C o r p o r a t i o n  to p r e s e n t  its c o n c e r n s .
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STATEMENT

OF

COOK INLET REGION, INC. 

O N

SENATE BILL NO. 802 

MARCH 4, 1982

Th* A l a s k a  Native Claims Settlement Act, 43 li.S.C. | 1620(d), 

as amended, provided a tax exemption for real property and lntereata 

therein conveyed to individuals and native corporations under the 

Settlement Act. The exemption exists for twenty years from the 

date of statuatory vesting of title or interim conveyance or 

patent, whichever la earlier, and is terminated during the period 

the property is "developed" or "leased to third parties" for 

purposes other than exploration. While the legislative history of 

the Settlement Act provides little guidance as to the correct 

definition of the term, it la clear that the federal statute 

must be given the broadest reasonable Interpretation In favor 

of the tax-exempt status. Federal courts, including the United



States Supreme Court, have held that federal statutes affecting 

native lands are to be construed strictly in favor of the native 

land-holdsr. This policy has been followed particularly with 

respect to tax exemptions for native lands. In the absence of 

an explicit tax exemption under state law, each borough assessor 

would have to reach an independent determination of the meaning 

of the federal statute. The opportunities for inconsistency and 

a costly and unnecessary litigation burden on both the boroughs 

and the native corporations is clear. The present bill will re­

solve the most troublesome problem, that of the definition of 

the terms "developed" and "leased to third parties" by providing 

a uniform tax exemption which is at least as broad as that 

provided by “he federal statute. This will Insure uniformity of 

application among the boroughs and bring state law into line with 

the federal exemption.

In sussiury. Clkl supports passage of S e n t a t e  Bill No. 802 

because:

1. It embodlet a nd lmplesMnts the Bust basic p r i n c i p l e  

underlying interpretation  of A1ICSA f 21(d) -• that 

the tax *xei4>tlin should be const r u e d  in favor of 

the native land-h<>ldcr, and

•2



By providing broad definitions of the terms "lease" 

end "developed", it automatically will resolve the 

vast majority of present tax exemption issues and 

will avoid inconsistency and a costly and unnecessary 
litigation burden on both the boroughs and the 

native land owners.

-3
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r e s u l t  o f  Chap te r 6  SLA 1 9 8 1 .  I f  r e b a t e s  were t o  a c t u a l l y  be m andated , 
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I f  I t  I s  in  e f f e c t  f o r  FY 8 3  taxe*  i t  wou ld most s e v e r e l y  Impact th o se  
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p o r t i o n  t h a t  r e a d s  “ re d u c e  th e  p r o p e r t y  ta x  . t  wou ld  o th e rw is e  l e v y *  f o r  a l l  
p r a c t i c a b l e  pu rp o ses  n eg a te s  the r e q u i r e d  r e d u c t i o n .  M un ic ip a l 1 t i e s  have n o t  
y e t  s e t  a t a x  r a t e .  They wou ld  t a k e  th e  f o r c e d  r e d u c t i o n  In t o  accoun t b e f o r e  
s e t t i n g  the  r a t e .
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00
n
Q

O00

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source;

n

POSITIONS

FULL TIME
PART TIME
TEMPORARY •

III. ANALYSIS (See Fiscal Note Preparation Instruction. Section III)

No f i s c a l  Impact on t h i s  Agency

IV. DATE. 3/1/82 PREfAREP BY T e r r y  L .  E a r l e y  
A.£IICY£OflWOTTC 
PHONE n a n *Original 1 Legislative Finance 

cci Budget and Management
Prime Sponsor (First Legislator Named) 
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