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Section 21(d) of the federal Alaska Native Claims Settlement Act
(ANCSA) provides that lands conveyed to Native corporations under
that bill are exempt from local property taxes for a period of 20
years after conveyance.

A number of Native corporations and local governments have indicated
that clarification of this exemption is essential to provide guidance
to local governments and to assure that the objectives of the section
21(d) exemption are achieved. Senate Bill 802, as amended by the
Finance Committee, provides the framework for implementation of that
federally-mandated tax exemption.

The ANCSA tax exemption on Native corporate lands terminates when
those lands are "developed.” Sections (2) and (4) of SB 802(FIn)
provide that the activities of surveying of land, construction of
roads and provision of utilities to corporate land do not in
themselves constitute "development.” Rather, land served by roads
and utllltlea would lose its exemption only if a condition of
productive present use is created without requiring substantial
further modification of the property. This definition will enable
corporate land managers to provide the required infrastructure to its
holding without threatening its tax exemption, even if, under some
circumstances, a corporation might receive revenues incidental to
construction of roads or utilities. At the same time, local
governments are guaranteed that the corporate property. Just as other
private landholdings, will be contributing tax revenuea to compensate
for the public services provided to their property as productive
development takes place.

During testimony on this bill, the broader issue of the general
taxation policy of forest lands was raised by representlves of the
ANCSA Corporation timber owners. Those testifying proposed that a
severance tax was a more appropriate tax policy on property devoted
to an activity of statewide significance than local property
taxation. Further, the extremely long "dormant" period between
timber sales raised questions on how property should be taxed that
only earns revenue once every 60 to 100 years.

Placing a severance tax on timber requires a comprehensive State tax
policy. Important issues to be resolved before implementing such a
policy would Include the equitable treatment of timber owners and
operators on federal and state lands, as well as private owners of
timberlands. Also, an evaluation of whether a local or state
structure could best address any increased local government costs due
to timber development needs to be carefully considered.

Finally, all timber Interests affected by this proposal need an
opportunity to make their views heard. During hearings on this bill,
testimony on the severance tnx proposal was offered only by ANCSA
Corporations holding timber lands. Future hearings on this proposal
will allow other industry representatives an opportunity to comment.

While outside the scope of SB 802 (which clarifies sn existing,
temporary federal exemption) this larger issue of forest lend
taxation needs further legislative consideration.

Senator Don Bennett, Co-Chair
Senate Finance Committee






(1) The term "developed” shall mean a purposeful
modification of the property from its original state
which effectuates a condition 2 gainful or productive
present use without further substantial modification.
Surveying, construe on of roads, providing utilities or
other similar actions normally considered to be component
parts of the development process, but which do not create
the above condition, do not constitute a developed state
within the meaning of ths sub-section. Developed property,
in order to remove the exemption, must be developed for
purposes other than exploration, and be limited to the
smallest practicable tract of the property actually used
in the developed state.



THE TAX EXEMPTION OF NATIVE
LANDS UNDER SECTION 21(d) OF
THE ALASKA NATIVE CLAIMS
SETTLEMENT ACT
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Introduction

The terms under which federal land patented to Native
Americans is taxable by state and local governments traditionally
have been determined ytrea&/ and by federal legislation. The
Brocess of distributing land to Native Americans has almost always

een accompanied by a tax moratorium, but the length and scope
of the moratorium has varied. Often the power of a state to tax
has been linked to the power of die individual Indian owner to
sell land patented to him.1 In many cases, state or local govern*
menu have been ptmitted to tax 4 leasehold estate but not the
urderlyln?_ fee during the period the land has been held in trust*
The duration of the”moratorium has varied, but historically the
expiration of the moratorium has been linked to the massive

t Aa earlier wtkM of this Anick was preparedat a tcudy forthe Joint
Federal-Sate Land Dee Pianolas Commission forAlaska.  Thoauthorswould
like to thank tho Muneroua persona who adviaed the oof o in the preparation of
this article, la particular, the authors wish to ackao* edfs the atetinri of
Edward Burton and Barry Jackaoa of the Alaska Bar. and Professor Richard Max-
well of the UCLA School of Uw.

+  Professor of Law, UCLA School of Uw.

+  Third-year student, UCLA School of Uw.

. Thirg-ye étudent UCLA School of Uw,

1 See 4, LoUAC 148 (1*70f). . ) .

2 lee. 04, A«m taltee* Baad of Mission Indiana *. County of Rhwnidc.
442 F2d 11S4 (9th Or._ 1*71). arr. denied 40) US. *1.2 1¥72); Oklahoma
Tax Cooun'n v. Texas Co. 3)6 U.T 342 (1*49); cf. United States *. City of
Detroit 333 UJ. 464 (1**7).
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Rnovderrlent of land or interests in lands from Indian to non-Indian
ands

The Alaska Native Claims Settlement Act4 contains an un-
usual tax prowsmn Section 21(d) of die Act provides:
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law] All re %i(u rofIts anH other revenues
cee«%7 envedts fr SUC ’Ero erty Interests S % ? géf
the same eaﬁgnt 85 SUC {Q/en es 0l Bcicee S are taxanle
when received Dy a non-Native individual or corporation.
In a long and deta|led act, this exemption Ian?uage takes up only
a few lines. Yet it has within it enoug[h pitfalls and conundrums
to concern the Natives as well as the State and local governments
for as Ionﬂ as the exemption endures. First, the exempt|on Perlod
is unusually short within the tradition of individually held Indian
land.4 As a result, the level of apprehension over potential tax
liabilities 1s quite high among the Natives who will have lands pat-
ented to them under the Act Second, the not too distant termi-
nation of the exemption, when coupled with unanticipated delays
in_the patenting of land to those Native entities authorized to re-
ceive them under the Act," has affected Native strategies with re-
spect to land use. There is a shorter period of timé than origi-
nally planned during which to build the expertise and funds nec-
essary to meet tax obligations that might be |m?osed Third, the
exemiption in ANCSAIs not tied. to ‘a prohibition on alienation
of the land, but rather to a prohibition on the sale of stock in Na-
tive Corporations that receive the land* In the past, the tax ex-

St f'?iDSftF C0m|R Fidual Indun LFVf 25 (Univ. N. Ma reprint audited).

not & ni text
u Il 1601 € Sap{o 1975) [eteinefter dud U ANCSA),
U&C | 1620( %f
a nder Ibs Oeneral Allotment Act 24 Sut, (ISS7), a arrended 5

USC. Il JlI-58 S1970 allottees wete assured thst thelr Iend would rvmatn
tea exempt for st leeil 25 yvsn. 25 UJ.C. | 541 (1970). The President it

empowered to extend thx« trute period—with its ins exemption—et his discretion
In practice, trust periods have Trequently been extended Sat. t  Exec Order
10191 IJ Fed Art ISM (1950); see all0. United States v. OUbertson I11 F2d

97S (7t
Seo notel |nfra.
" ANCSA H 74,4) USC. 11 160647 (Sapp. 1975).
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1976] SECTION 21(d) TAX EXEMPTION 3

emption of Indian land held in trust has been extended merely
by prolon(%mg the trust period.* But any change in die form or
Berlod of the Alaskan exemption is likely to alter significantly the

asic structure of die instifutions receiving land under the Act
Fourth, die exemption provision, though brief, is composed of suf-
ficient ambiguities and possible inconsistencies so that difficulties
are hound to arise in its administration.

~ How Section 21(Id) IS interpreted may affect the tax strate-
P|es of die state as well as those of die local governments. It may
ead to the establishment of more local taxing authorities in the
state or to a_curb on the expansion of the number of local govern-
ments. Varied interpretations of the provision will have an'impact
on land Use planm_nlg in the state.  Since the vast majority of pri-
vately held land will'be in Native hands for the foreseeable future.
Section 21(d) is an integral part of the constraints on state and
local tax policy.I*

Because the exemption is such a critical part of ANCSA and
because it has important implications for the flnancm% of both Na-
five CorP_orate and (%overnment activities, a study of the provision
is essential, The etfort here s to provide a textual analysis of
die statute in the context of possible legislative goals, and, to sug-

est how varying inferpretations accommodate™ those objectives.

ttention is given to how the varying interpretations may influence
Native Corporate behavior with respect to the affected lands. After
attempting to place the tax-related impact of the Act on Corporate
behavior in the context of other inflyences on land management and
use, this Article will discuss strategies for improved administration
of the exemption and possible alternative approaches to achieve the
apparent objectives of the exemption.

I. Legislative Goals

. The sparse_legislative history of Section 21(d) provides littie
guidance regarding Congress' perception of the property tax ex-

9 fee. *4, 5VS.C. 11 341 311 (1970) (patents to bo held in trust and
continuance of rw fiction oo alienation in pateot). ) )

10. .On difference between ANCSA tod its predecessors it the predominant
emphasis_in the Act 00 lead use planning, primarily in Section 17, e@ uJC
| ISIS (Supp. 1975). The Act in general seeks to hannonisa state, federal and
Native interests to lake into account the impact of the settlement on land use
patterns within the sum.  Whether consciously planned or not, the exemption
win affect the way in which the settlement Influences land use decisions _After
the conveyances are made under the Act, the federal S%g)vemment will retain ap-
proximately Sl percent of the land in Alaska, the stats will own 21 p_ercen%
while the remajrgrqg ﬁnvate O\Amersthlavwll be less than | percent In View 0
the substantial land holdings of the Native Corporations manner in which
the Native Corporations manage and develop their lands becomes of great state-
wide significance. The exampitou of Section 21(d) may bo perceived as lessening
the pressure toward “premature” levelopment
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emption for ANCSA-conveyed lands. There are only four ver-
sions and few formal commeénts from which analytical implications
can be drawn.Il The drafts had two bade areas of variation: the
duration of the exemption and the nature of the tax-exempt in-
terest in land, mcludlnﬂ the type of government entity authorized
to tax. . One House bill included no’limit on the duration of the
exemption,I* Other RNoposaIs contained fifty yearl* and twelve
yearld periods. The twenty year period adopted ;n the Actl* ap-
pears to be a brokered compromise.
The other area of important variation involved die nature of

land use exemgpted and the type of government authorized to im-
Fose a tax 8351* contained a Vvery broad exemption for all
ands conveged under the Act, with no trigger for terminating the
exemption based on either the development of the land use_or
the eX|stence of a Ieasehold mterest In t|IIs sensg, the exemption
would have been much like the exemption that eXIStS under Public

aw 280, where States have Inviertirinn 0 tar the IcMchold inter-
estbut not the underlying. 1T Only a Native VQlage organ-

u i governmental unit under the laws of Alaska could have

taxed the Underlying fee and it could have taxed only individually
owned land. 4

. The final version includes Ianguage termlnatlng the exemp-
tion where land is developed r * leased and roadenmg the range
of governmental entities with taxing authority to include any gov-

1 35 92nd Coos- 1* Sms_| 27f% lan. 25, 1971), amended s. 35 gond

1.
Coos. It Set’. | 27(f) (Oct 21 1971 92nd Coos. In Sets, | IS c
Feb. 17, 1971); HJL 7 QZDICong In Sen ( 1i(c) (Mir. 31 1971
. Rep. No. @ Oct. 211971{
HR. 7039, Coos, lit Sen. | 18(c) (Mar. 31.1971).
13 S 135921dCoos lit Sms. »18% eb 17.1971).
14 & 33 92nd Coos. 1« Seu. (Jan 971
ANCSA | 21(d), 43 USC. I 1620(d . 1975).
16 S. 835,92nd Co0s, s, Seenl 18&3) 1971).
17. Fob. L. 280 Act of Abj ch. 505 .7 Stal 538 (now codified
b Matured aactlom of 18, 25 US.C). Public Law 280 rmlts
!\? ume limited ci |f and criminal fOI‘ISdICffOO over Indian Hmrvauons
See tntralt ){ oldberf Pu Ic Lew 280: Tk Um ud State Jurisdiction over
Reservation 1N l UCLAL. Rsv. 536 (1975
The lansuafe ' under the laws of the Stalocaﬁ)resent* further problent of exs-
eek First, does this clacaa refer to the | Jurisdiction unit i« that the
urisdiction has to be duly created under the laws of the atau? Or does it mean
that the local taiM may be Imposed only "under the lawe of the Suur If

the clause has the latter ‘meanto *
p. | U»t fefﬂl%lel\t/lyeéfer? der(f)r|1-

et upon
%‘ uduos v. Kiose County,

18. The |nd|V|dualIy ha&/l land that was to be taxable wea thet land which
wm to be tuconveyed Dy the Native Villase Corporationa to individual Native*,
lee % 833 92nd Coop, Ist teen | 12(a)(2) (Feb. 17, 1971) see ONO not*

>6|

1976]

emmental unit
Version is read
for a substanti
Act, this chan
In a major wa
duction of the
developed or ]
prior acts of C
narrowjy. ¥

~In the co
dition for exer
taxation is hell
role that exem
changes the tn]
ing frust holdi
traditional com
symbol of the
Polmcal ent|ty
e compensad
and ¢ as am
Peno of time
he mainstream
The peculi
justifications!!*
draffsme0TA
tion 2 of the /
that "the settle]
adding to the ¢
cial tax privileg
exemption as 1
from Alaska sta

also19 tC
20 SEE.L. s 4;

21 Sm

dlans 7&96 ‘ﬂ
ation In li

24 'SeaIs con
Phe Indf|a|t13
|

dgg %0

25 ANCtA, I:



1976] SECTION 21(d) TAX EXEMPTION 5

elemental unit organized under the laws of the state. If the final
version is read in"a way that effectwely terminates the exemption
for a substantial portion of the valuable land conveyed under die
Act, this change could be' viewed as an. enormous one, altering
in a major way die scope of the exemption. However the intro-
duction of the clause trluggerlng termination of the exemption for
developed or leased land rendérs the exemption inconsistent with
prior acts of Congress, suggesting that die clause should be read
narrowly.*

_. In the course of parsing Section 21(d) reference to the tra-

dition for exem ting Native American lands from state and local
taxation is helpful** That experience provides some sense of the
role that exemptions were meant to play when federal legislation
changes the trust status of lands and_bquns the process of Convert-
ing frust holdings into fee simple tide,*l The exemption in the
traditional context has had several distinct justifications; aK‘ as a
symbol of die separation of the Indian land from the non-Native
EJO|ItIC&| entity within which the land is located;I* b) as part of
he compensation for the liquidation and settlement ‘of claims;**
and, ¢) as a necessary ingredient in a federal policy providing a
Peno of time for a Native owner to adjust to the ‘economics of
he mainstream system.™

The peculiar circumstances of ANCSA suggest that not all_the
iustificatinnilisted ahflvVB HfP HffTTgHhle in the Almira mntert The
draftsmen MA11LSA weTe fenerally hostile to exemptions.  Sec-
tion 2 of the Act, the listing of Congressional findings, provides
that wthe settlement should be accomplished _raPJdIy. .. Without
adding to the categories of proRerty and institutions enjoying sPe-
cial tax privileges. . . .™* Thus the legislation does not use the
exemption as a sympbol of the separation of the conveyed land
from Alaska state and local government

9. Cl. Bryan v. Itaica County. 44 USLW. 4132 (June 15. 1976). 5m
alto Tait acconpan%in nott 41C?nﬁ ( )

20 5m. 3C. 1 341(1970).

2l 5m ANCSA 11 11-1443 USC. | 1610-14 (%J{)p 1975).

22 T New York Indians, 72 US. (5 Wall) (1867); Th Kansas In-

dary nu’%a(\?n\%uﬁ%ﬁgﬁﬁlcy Claim, Commission—Tht Contatnct

c(afgﬁ)]\?éﬂon n 1w Dslingt w ﬁ138r|g|naF]Am fiCan, 45 ND.L. Rtv. 35
24 5m 1l Cons. 190 (1116) (statement of Rep. Thomas Skinner).
i i Tor e P Gt 16, Peeome, aoaed fo Ty
arel o W ST el o P o

d ot his newly acquired property.

25 ANCSA | 2(b), 8US.C | 1601(b) (Supp. 1975),
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. 'The Section 21(d) exemption obviously provide* some addi-
tional measure of compensation to the "Natives by shielding
ANCSA-conveyed property from taxation. If the property were
not exempt from taxation it would be less valuable.  There’is evi-r
dence that the moratorium on taxation was a bar?amed-for com-J '
pensation and part of the liquidation of the Native claim **

Section 21(d), as part of the Alaska Native Claims Settle-
ment Act, is most clearlg a provision implementing die policy of
gradual adjustment to the economic mainstream. The twen
year moratorium on taxation of undeveloped and unleased lan
serves.as a period during which the Natives can experiment in
financial and real estate transactions and achieve managerial capa-
bility, without fear of immediate tax burdens arlsmﬁ from their
ownersh|? of vast tracts of undeveloped land. Furthermore, die
tax moratorium pennies the Nadves to pursue a traditional subsis-
tence lifestyle, at least temporarily, without the need to exploit
hunting grounds in order to raise revenue for taxation, An ex-
emption is also important hecause of die danger of foreclosure for
nonpayment and the possibility of rapid movement of land owner-
ship from Native to non-Native;** While there may be a certain
inevitability to such changes in ownership, it seems proper for there
to bean a{ppropnate pause before the diminution of Indian hoklinp
occurs.  The exemption has historically been the means of creating

such a pause.**

[I. Textual Interpretation of Section 21(d)

Section 21(d) is fraught with numerous interpretative, Rrob-
lems.  The basic exemption clause** appears to conflict witn the
first proviso,** and the effect and function of the second proviso*l
IS puzzlln(_z: Also unclear is whether the exemption is alienable
to non-Natives or even other Natives to whom the land was not
ongimally conveyed. In addition, the Ian%uage of the statute and
its egf|slat|ve history do not indicate whether development or leas-
mg of a Rart of a"conveyed tract makes the whole taxable, nor
whether the loss of exemption retnlting from such use of ANCSA-
conveyed land is permanent or temporary. Furthermore, the very
terms™“development” and “leasing™ create their own problems of

% o e dipoccompaning ot I8, T s
. U e ; elf-Go>em-
e an Indm%nrﬁaﬁ%n Ao ﬁéﬁ, 70 Mich L. Riv. 933, 96060

e
29 tail accompanying note 22[nfra.
0 %tail accorrg%%ng note 33n{ra.
3L tut accompanying note 421NI1a.
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1976] SECTION 21(d) TAX EXEMPTION 7

definition. In trying to resolve these issues one must look to the
objectives thtft ostensibly can he attributed to the exemption and
to the sparse formal legislative history that does exist

A. The Conflict Between the B asic Exem ption of the First Clause
and the First Proviso

The most imoediate_problem_in die interpretation of Section
21(d) is that of reconciling Rossjble conflicts between the first
clause and the first ptewiso. “The first clause provides:

PR grit pisi s 06 it
aorpo}qaﬂqtp whic rfe notsge%eqoggqp orlleas%g 0 thwgtg)%?*
H?F’aspgnoa%etxﬁ%%iy“’m G Deconber 101911, %

years after December
The first proviso contains the foIIowinP Iangua?e:
0

e i o BT B0
tgl unit un%elpt%enfawso the Slute. LT y9

Several questions arise from these seemingly conflicting provi-
sions.

The threshold question is whether the provisions are redun-
dant or whether they{wserve distinct functions. Two major differ-
ences between the two provisions should be noted. First, the
basic exemption clause provides that deveIoPed or leased property
IS subject t0 ustate and locaT real property taxes, whereas the first
proviso states that developed or leased property uwithin the juris-
diction of any governmental unit under the laws of the State IS
sub%ect to taxation. It is possible to interpret Miny governmental
unit under the laws of the State” as including the jurisdiction of
the state itself, thereby making the two provisions redundant.
However, if it is assumed that Congress intended some distinction
between the two terms then it is reasonable to conclude*4 that
"any governmental unit” means anty constituent jurisdiction within
the State smaller than the state itself.

The importance of the distinction wm 0 be seen in light of
the second difference between the two p. felons, i.e.. that the
first clause provides that land conveyed unuer the Act is exempt
unless “developed or leased to third parties” While the first pro-
viso includes no third_party requirement for overcoming the basic
exemption. From this distinction it can be concluded” that state

32 4) UAC. | 1620(d) (Supp. 1973)

3). k.
32L ?et 2AJ). SUTKIaLAVD, Statutm and Statutory CoNfntucnow | 4512
(lands 4th sd. 1974).
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real ropertg taxes can be imposed on Native Corporations'
ANCSA ‘lands only. if the lands are leased to third parties, while
local taxes can be |m{)osed on such leased land regardless of the
identity of the lessee.

Once it is decided when a third party lessee is required in
order for leased Native-owned ANCSA lands to be taxable, still
unresolved is the issue of what constitutes a third party. For in-
stance, all Natives as a class may automatically be outside the class
of third parties; leasing to a Native individual, ?rou or corpora-
tion would therefore not constitute leasing to a third party. This
conclusion woild facilitate desirable management patterns for un-
developed land, for it would permit Native Corporations to lease
their lands to, other for-profit or non-profit Native Corporations
or to Native individuals, without tnggerlng state tax liability. [f
such an interpretation were adopted; the “question that arises is
how “non-Native" a Corporation may be before it becomes a
third party under the Act™ For example, would 51 percent Native
ownership of a _corR_oratmn leasing from the Native fee owner be
sufficient to avoid third-party status?

_ An_alternative definition of “third party” might be any entity
or individual to whom real property interests are not directly con-

~ st_The legislative history of Section Zlf(d) supports web a coochuioa.  Sec-
tion 27(f) of S.JJ, the first Senate vvnioo of ANCSA, provided:
[Municipal taves or gaeeanenti. may. be impsed opog Idedua
proeerrt]va in Its !_uns iction Native Vi agsekénco -
9,\_*j:)orated as a goverrimental unit tinder the laws of ths State of Al
S. 93 92nd Cong, let Sees. |

92n ) | 27( @an. 23 1971) (emphasis added). Thit lan-
%f%e indicates an intent to aCow Native Villages incorporated at mnnJdpalitiet to
ax those m | property interests reconveyed to Native individuals under the provi-
sions of Section 14(c)(3) of ANCS USC. 11613 02(3) (Supp. 1973), and
perhaps also ANCSA-conveyed land that it sold to oon-Nativet ~ A third party re-
quirement for taxation of land woold be incootisient with such a scheme “that
apparently allows for the local taxation of ANCSA land teconveyed to Native
individuals. The present_language of Section 21&d) does, however, require devel-
opment or Ieasl\lgg to trquger the exception to the basic tax exemption. \th
respect to the Nafive Vil e{ﬁes it meted as municipalities this is an important
change of stance. Apparently  spending the scope of local taxing Jurisdictions
allowed to us Native ANC  Unde to include more then Just Native MUUge
municipalities, Congress ek . tne qualification that such lands must be developed
or leased as a check on the sooﬂp; of permissible taxation )

It should be Doted that tha language in Sectioo 27(f) of S. 93 which cor-
responds to the first_clausa in Section Zl(dzJ did nor mention development_ or
laming as an exception to the bask exemption from staU and local taxation.
Section 27(f) of S. B provided, in relevant part. o
. pro Interests conveyed, ﬁursuant to this Act to a Native jndi-
viduak, ?%u . Village, Corporation, or any Native or anliatl n, shall be
Sﬁ%r”ﬁ' rom Sute O?r{éésa%%axes for-a period of twelve fiscal years
S. 93 92nd Cong, Ist Sets. 1 27(f) (Jan. 23 1971). It is possible that tha
authors of S. 93 considered the mbsequant provisions regarding leaseholds, ease-
ments, profits, rents, and similar intsiwu to provide a mom refined concept of
taxahility that would furnish a fairer means of revenue collection where there it
development or leasing of those Native lands conveyed under ANCSA
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yed pursuant to ANCSA.. Thus, Native Corporations who re-

ive patents directly and individual Village Corporation share-
olders to whor _patents are reconveyed under Section 14(c)"

ould not be Mnird parties,” at least with respect to such lauds
ey recerveb patent Under this interpretation, a Native Cor-
oration? land might be consideied to be leased to a "third party"
It leased to a Native individual not enrolled in that CorRoratron
on the theory that such an individual is a third party with respect
to the initial conv gance of the underlying fee interést to the Cor-
poration under AN

With respect to the taxation of developed real property, yet
another issue arises. That is, does the third party requirémeént
of the first clause modify the references to both eveIoRed and
leased land, or onIY die réference to leased land? Under the latter
construction, developed land would be taxable by the state regard-
less of who develops it By adopting the former construction,
ANCSA-conveyed lands would be exem t from state real property
taxes unless develooed b\ Or leased to third parties. The formér
interpretation would supply a coherent theory to the statute.
It would remove the exemption when the exploitation of the re-
source is pursued by non-Natives (or at least fay persons other than

36 43USC. | 1613(c) (Supp. 1975). That section provides;
Each patent toned p nuant to snbeectioos g and (b) of this
Iectlon supject requirements of this sectlon Upon re-
ceipt of a ent ol atents
illas* Corporation shall first convey to any Native or
non- Na ve occupant without consideratign, t|t to .the’surface es-
tate in the tract occu led as a p rlmabrg( residence, or aSa(ft
lace of b usrness or as a subsisteoce campsrte oru he

uarte S or relndeer husbandry;

Corporation ahall then convey to the occupant,

eithel vvrthout co Ideration or upon unt not in
excess of farr et vattue determ &? as o? t?re %n |n|ttaT oc-
Rganc&/ d to ané/ Improvements t ereon title to
ace estate |n any tract 0C upled by a nonprofit organiza-

the Vill Cor ratron ihall then convey to any Munici-

tate P trust for

orat| n | the
E%I/ Iflt R, ratron est% |s?% ltge Native v1|
ure itle’to ning su rov an oo
|c t t|vev||mtl ngIocat anaé a%tlo II
Irs Nec or Co expans o aﬁﬁropnate o; a\@/
o] Pu IC’use, an ot e oresee e oomm t}/ need’” PIOVI
That the amount of sferred to the Municipal Cor-
poratron or in trust s no ewt an 1,210 aCres,
Village Cor ration shall ooove to the Federal Gov-
ernm n State or 10 JI’O nate Mun|cr "’gjgo tion, title to
itl

_>

surface estate. or ex acons
aﬂ or

other navigation aids ar%i
casements as are necess to provrde re Services to Insure
sals a\pé)roaches toarr rt runways
tﬁnex%a[s aflar December 11, i 71, to re-
and ren e rporations oo and sales,
Ieases or othsr transactrons prior to any final cnmmltmanl




the Native owners to whom the land was originally conveyed pur-
suant to ANCSA) and retain the exemption when the”Natives
themselves sought'to improve the land, This construction would
also be fgr more consistent with prevailing case law in many juris-
dictions.*/  Furthermore, if it Is determined that the thieat of
heavy taxes to be imposed aner 1991 forres Native Corporations
into rapid, unplanned development of thel* lands to build up a
fund out of which the¥] can pay future taxes, then the third part

requirement may be the preferable interpretation, Such a read-
mg of the third party requirement would permit greater profit
rates, and therefore réquire development of less land in order to
pay future taxes. _

~This discussion has assumed thus far that the first clause and
first proviso are not redundant If, however, it is concluded that
they are durr]J_Ilcatlve, then it is possible to read into the first
proviso a third-party requirement for development or leasing
In the case of taxation by “local" jurisdictions. But the Ieg|slat|ve
history of Section 2_1(d¥ indicates that Congress did nof’ intend
that Native Villages incorporated as municipalities be deprived of
tax revenues from those lands conveyed under ANCSA which are
. developed or leased.** In early versions of the Act,™ iI; was pro-
vided that real property interests within the jurisdiction of a Native
Village incorporated as a municipality could be taxed, and there
was no mention of any requirement that such property be devel-
oped or leased 4) _ _

. A plausible interpretation of the development and leasing re-
quirement is that all land conveyed to Native Corporations or
other qualified remﬁlents is exempt unless development or leasing
occurred prior to the passage of the Act, or perhaps prior to the
conveyance of the land. Such an inferpretation has a number of
conceptual and J)racncal virtues. The most important is that it
IS an easy standard to apply. The question of what constitutes
developed or leased land, the meanm? of the term “third party,”
and the issue of defining the scope of the termination of the ex-

37R Set generally: Goldberg, Public Law 290: Tht Limit: of Stott Jurisdiction
Over Resgivation Indians, 2 UCLAL Riv. 33 (1975).

3L text accompanying now 3 SUPIA.

39 E S. 3H 92a8a9(/)lng., [« @me 27g) Jan. 25 1971); S. 135. 92nd
Cong, 1H Sam | 11(c) (Fab. 17. 1971); HR. 7039 92nd Cong. In Sea’ «
11(%‘% (Mar. 31 1971), ) ] _

| The fact that the change in the Manila ha* the potential to iire ase enor-
mousI%/_iha prt-1991 taxablllt}/ of native lands suggests some caution and con-
strainf in tha interpretation of tha first proviso. Given a tradition that statutes
affecting Indian @a an ﬁ baooe?rr;e stni:tley fat favor 01 tha Indians, Wilkin-
son * Volkman, >0KI0l Review 6T Indlian Treaty ADrogation. 63 Cal. L Rnv.
60l (1975), it is e to argue that tha -1i116 party™ qualification should
ba read into tha first proviso, even at the risk of modeling it possibly redundant
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emption when development or leasing takes place would diminish
in Importance under such a restrictive mterPretatmn. The inter-
pretation may also be more consistent with the overall Native so-
cial adjustment purpose of the statute. = Native Corporations
would not be constrained in their economic decisions by variant
views of the consequences of a particular kind of land use determi-
nation. The statute could be interpreted as Prowdlng a twenty

ear period during which the Native Corporation would be able
0 experiment and develop management exRertlse free from the
burden of local government taxation. The leasehold would,
under the second proviso, be taxable to the lessee, but dig under-
lying estate would remain exempt for the twenty year span.

B. TheEffectofthe Second Proviso

The second proviso states: _

Proyided. further, That easements, rights-of-way, Ieaseh%lds,
and similar m%ﬁrgﬁ In iuc \rea property may be taxed In
accordance with State or local law. ", . *+

The major function of this proviso seems to be to make clear
that the value of these designated interests is to be subject to a

41, Another important inflow to ba considered involve* tha relatkauhip
of SE&tIOPZl(d) to t(:tlngZl(a).eJhe Iattert Stectlﬁ_cg rowtole*:t e
eal pr interests conwt ongant to thi r to a Native in-
dlv?ggafpﬁ%ve group, or \%YI r Regilona} Corpoal’gt?on shall. to loc
at the fee_ therein remain® not” subject. (1 or local taxes oP I
estate, continue to be regarged as public lands lor the purpose ot com-
gsutm the Federal share of any hi hvvaa/ r%ect ursuant to Title 23
nded. and su8plemented, r E rpose of Johge?n—o Malt
Act 0 BI'lG' 1954, as amen i2 U&C. 452) and for_the pu
pose of ic Laws SIS and S/74, Sist Congress Stat, 967, 1100
and to long at is also no substantial revenue from such lands, con-
tinue to recelve forest fire protection services from the United States at

no cost.
43USC | 1620(ez %9up . 1973) o i _
Two important facets of the relationship should be noted First, Section

21(e) draws the distinction between the fee and the interests in the fee a dit-
ttaction that is only implicit in Section 21(d). The implication is that there
may be some slreumstance* in which the fee remains exempt even though there
are interests other then the fee involved. Second, the continuance of the exemp-
tion renders the state (and perhaps monidpelitiss) eligible for greater federal
funds. The incentive to trigger the cod of the exemption is the
public lands characterisation of exempt land. It may well be that the berefits

the stare will be greater if the land remains exempt while the benefits to the
local government are greater as the land loses its exemption. Conceivably
stale ro™ht want to develop pass-through formulae for federal funds_attribdtable
to pubnc lands to as to make the state and the local governments interest con-
?ruent Or course, the land loses Its public land status when it_is ‘_‘subﬁ;[" to
ax. whether or not it le in fact taxed A state or local determination the
land '/as not subject to lax would not be binding oo the federal government in
its_interpretation ‘of how to apply the public lands formula under the relevant
miBtd legislation

42 43UJ.C. | 1620(d) (Repp. 1975).
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tax which may be levied upon the owners of these interests. The
Prov ? furthér suggests that it is possible for the underlying fee
0 remain exempt even though. the other interests are taxed. This
provision is harmonious with judicial resolutions of controversies
In similar contexts involving Indian land in other states.4

While the usual easement or right-of-way is not likjly to pro-
duce revenue, the typical leasehold’is. . If a lease is.in existence
at the time of patent to a Native entity, thr lease is, subject to
taxation and the Native gatentee succeeding to die fee interests of
the state of the United States under Sectrr 14(g) of ANCSA™
would seem to be disqualified from the basic exemption of Section

21(d) so far as the lands subject to the lease *e concerned.

43 s Aftu Calicnte Band of |\/|ISSIOn Indlras i Count%/ of Rivetsidt.
442 F2d 1184 (gth Cir. 1971) etrt. denied. g 97 The court
iN Ague catienie held that when Indira aIIottees ovvn trust tee interests la m

?roperty only the leasehold interests owned by the lessees an subject to taxation
he court dismissed tha argument mads the Band that the imposition of taxes

n the leasee's posmasory bu5|est effectlv y deprlved the Band of full benefldal
use of their land. Without the ed, the lewec would be willing
to pey more rent to the lessor Band The court urther dismissed, as be| over-
ruled the language of Justice Holmes in Gillespie v. Oklahoma, 257

1922'&
tax u n the | ee is a tax upol the povver to make them and could
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e ort 0 United Sta esFto rreT<e tPe [)est terms fo

wards.
44 43USC. | 1613(g) (Supp. 1975). That section prowdes
All conveyances made pursuant to this chaPter ahdll be subject to

valid eX|st|n fights. V\/he r|or to ent Iand or nerals
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What then > the p_uri)_ose_ of including leases within the sec-
ond P_rowso? One possibility is that the second proviso covers the
taxation of leaseholds created after the conveyance of lands to Na-
tive Corporations, prowdln%_ for taxation of the leasehold estate
with the underlying estate still immune. On the other hand, that
proviso, unlike'the first, makes reference to taxm? under “State
or local law." What it lacks is the singling out of real property
"leased to third parties” found in the basic exemption. The dis-
tinction is important if land leased to third parties loses its ex-
emption no matter what date the lease occurs.** Land leased to
third parties would, then be_excluded from the basic exemption.
Arguably, the proviso allowing taxation of leaseholds_ is intended
to permit taxation where the land is leased to Native entities,
Whether such leased land necessarily would be “developed"
within the meaning of the basic ex_emP lon is unclear. It is_pos-
sible that a lease by one Native entity to another might be utilized
for subsistence or huntin® purposes and that such uSes would not
constitute development under the Act. The value of the lease-
hold would be taxable to its owner, however, and the rents would
be taxable when received by the Native entlt}/ holding the rever-
sion. The distinction between lands leased to third Partles and
lands leased to a Native_entity is thereby qbliterated, although the
value of the reversion in thé Ieasm% entity would not be taxed
under such circumstances because it would still fall within the
basic exemption.

The second proviso makes the most sense under the broad ~
reading of the principal exemption clause under which all lands
conveyed are exempt until 1991 unless they were developed or
leased to third parties at the time of conveyance.** If this inter-
pretation is adopted, then there is truly a basis for the second pro-
viso. It assures that notwithstanding the exempt status of the lands
themsei/es 1| the lperlod prior to "1991, any possessory interest,
whether entered into before or after 1971, is taxable to its holder.
Indeed the existence of the second proviso str_engithens the argu-
ment for interpreting the principal clause expansively. —m

On the othc- hand, if this broad reading is not given to the
underlymg exemPtlon_, perhaps a rule of efusdem generis could
be applied to determine the kinds of interest in land that might
be created in third parties which would be consistent with the Te-
tention of the exemgtlon. Interests similar to “easements and
rights-of-way" could be created without being classified as "devel-
opment” of the property. Further guidance is found in the last

ﬁ Stt Vet acoompaaytas bom 41 mpra
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sentence of Section 21(d), which ensures dint income from cer-
tain property interests would be taxable when received. Again,
die question arises as to what property interests are referred to
hi die last sentence. It would be odd if die sentence clarified
the status of income derived from land that was no longer exempt
because it had been developed or leased to third parties. The
only apparent reason for including developed or leased Property
within the meaning of “such proBertg/ interests™ in the last sen-
tence would be that there might be developed property or prop-
erty leased to third parties which is not taxed because it is not
within a taxing jurisdiction. But assummg that the last senlaaoe
applies to the revenue received from lands that continue to be
exempt, additional light is shed by the diameter of die revenue
expected to be produc-d_from tax-exempt lands. Under this
view, property that is not Oc.J*ped or leased tn thin! parties, and
henge tax exempt, may nevrtoel&ss produce “rents, royalties,
profits and other revenues."

C. The A lienability of the Section 21(d) Tax Exemption

There will be many reconveyances of lands originally coo-
veyed to Native Corporations pursuant to ANCSA. This Act
Imposes no restriction 00 the aBenadou of land conveyed to the
Native Corporations. While Sectioo 21?}d) contains exceptions to
the hasic exemption, Possml){ making the lands conveyed under
ANCSA subject to state and local taxes if subsequentgf)] developed
or leased to third parties, there it no whe
ofsuch  terminates the exempt status of soch 1f**

It n.itht well be concluded that a subsequent conveyance of
the fee interest in real property ongmally conveyed pursuant to
ANCSA terminates the exemption of that real property. Such an
interpretation of the statute would obviously affect die kinds of
transactions Native Corporations may enter into consistent with
maintaining. the exemption. The mast frequent problem of this
sort mightinvolve the use of lands in development corporations
or subsidiaries of Native Corporations.

.. On the other hand, in order to accommodate greater flexibil-
ity in managing Native lands without trlggerlng the'end of the tax
exemption. Section_ 21(d) might be mteri)rete ae providing that
the exem,otmn continues to attach to the lands so long as they are
in control of the (Patentmg Native Corporations, groups or individ-
uals and the land involvéd is not developed." This construction

er the sale
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would widen the range of allowable Idads of Native Corporate
transactions.

. This interpretation is supported by the statement erf the_ prin-
cipal draftsman of the statute, who has indicated that the intent
was to make the exemption freely transferable with die sale of
the land.4* Under his view, the exemption was linked to the eco-
nomic productivity of the land. So long as it was not developed
or leased to third parties the exemption would remain, whether
or not ownership rested in die hands of the original Native pat-
entee. This view is consistent with the compensatory nature of
the Act, in that it makes patented land more attractive to non-
Native purchseers, The Nadvee could obtain the full value of the
settlement either by keeping the land themselves or by selling it

. However, if the main purpose of Sectioo 21(d) is to provide
relief for die Native Corporations by means of a special mora-
torium addressed to the need to build managerial capability, then
it makes leas sense for the exemption to be alienable to noo-Na-
dves. Tax exemptions trad|_t|onaIIP/ were designed not to provide
ecooomic henefit to the Native holders of the land, but rather to
provide an opportunity for economic ?rowth by the Nadve man-
agers of the land without the constrains of state and local tax pol-
icy. 4 Within this traditional context it »unusual for die exemp-
tion to follow the Indian owner to a noo-Indjan patentee * In
the past. Congress has authorized taxation where the trust gver
property is eliminated and sales have occurred or could occur.*1

_Nevertheless, since the tax burden is an impetus to rapid and
pariupt unplanned land davelopmant, tha fedanl and state gov-
ernments may have wished die moratorium to cover all ANCSA-
conveyed. undeveloged land across the hoard, re%ardless of
whether it was in the hands of either the orlPlnaI patentee or a
non-Native, In this way the exemption could play a statewide
land use planning role, for no matter who owned the land there
would be no pressure bom_ taxation to develop it hastily. Given
that ANCSA Placet into private ownership 40 million acres of for-
merI}/_ federally owned land, perhaps it Is desirable that the ex-
emption be transferable to non-Natira.

Iwanfrv_ vfet Bu%/ JmJum. prNdpil NMtfto tnimmm of

45
21(4). ANCSA | S, IfTS.
(42 Aﬁ't UaM Thvim v TrfeMft 155 V'S 4)2 1_9011). o
«oPer mShrnlpn 0t Km Noortc raUtiom |8 0t tochl psspw%ﬁlum {0
UM IM,i UaﬂMSBWh« 0 N e -9) K24 2)2 (fit Cf 1911)
U tolio V. mq. N . ]
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*D.  The Effect of Development or Leasing of Part of the Lands
Conveyed to a Corporation Upon the Exemption of the Whole

Assuming that post-conveyance development or leasing trig-
?ers taxability, there is a question as to the scope of lands made
axable. The language of Section 21(d) does not make it clear
whether the development or leasing of a part of the land conveyed
to a Native Corporation, group, or individual will make the entirety
of such lands subject to taxation before 1991.

The most plausible reading of Section 21(d) ii that the de-
velopment or leasing of a pert of die lands conveyed to a Native
Corporation subjects to taxation only that land which is developed
or leased. Under such an interprétation, a Native Corporation
would be able to develop or lease only so much as is reasonabl
necessary for its investment and social welfare purposes, and soc
as would fit into a rationally ordered, comprehensive plan for de-
velopment Effect would therefore be given to the apparent pur-
pose of the Section 21(d) twenty year grace period from taxation.™*

Unfortunatel(r other problems arise in discerning what part
of the lands are developed or leased. Soch problems are closely
tied to the questions of what development and leasing mean_in
the context of Section 21(d2_. For ‘instance, suppose” a Native
Corporation creates a_recreational tourist facility in a wilderness
area and the Corporation Mieve)opsNonly 40 acres within a 2,000
acre tract ¢. wilderness land which the CorPoratlon owns. The
“development” 00 these 40 acres consists of the construction of
a hotel, a restaurant, several pools for swimming in summer and
ice skating in the winter, and a parking lot  The“remaining 1,960
acres are not in any way improved, yet they are open to die use
of hikers who are patroris of the facilities on' the 40 acre develop-
ment It is uncertain whether the remaining 1,960 acres are tax-
able because “developed” or “leased," insofar as permitted access
to them is a right-of-access paid for as part of the payment for
the use of the facilities in the 40 acre development " Neither the
language nor the legislative history of Section 21(d) resolves
these iSsues, though common sense suiggests the more limited termi-
nation of the exemption.

92 If iactioa 21(d) it ocortnwd to mao (hot actto diyiikia of toy
port of Uw laadi M tnytd a a Naim Corporadm aaaka dw WooWV taaahW thra
whauatial davaUpmat aad Usaw would ha aaaawary to Unify aay wah aw
of tlw laad at all Thai it would ht wtw for a Nttm “corporation to InnaaUw
a toatpwhiaiUt dmbpawet piaa M on riptohWA aay of ti-- laad  Thfc piaa-

proem could taka may yean, dartat which dw NitKw could not haaafll
fOM ilair tuomro tic tflf"tétoftr m tubfiUoa richts thd .n t omigaicm
ha aaeodmd—providad dwea ava aat aaaaidtwd dsaaiopawot ot iaaawa aadar

121(d). Tra tait n coaw aytas am 971
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_Another important question arises with regard to the explora-
tion for oiL  Suppose three oil wells an drilled on a 1,000 acre
plot owned bY a Native Coaporat!o_n, resultm? in two dry wells.
Assuming that oil gudfiQ*00 qualifies as development, various al-
ternatives arise m_determlnlnq which land is “developed.”
extreme is to consider as developed the entire tract on which the
d_nllmg eqmFment rests. Other definitions of the developed por-
tion of foe land mu;zht be the acreage under which foe dePosLts
exist, the acreage actually used for drilling and aocer to all drill
holes, or only the land used for drilling and access to successful
wells. A%am, these questions are not answered by the language of
Section 21 (d ), M but an expansive definition of development would
be inimical to foe purposes of foe Act

One

E. Tht Perm anency of the Exemption Termination for Devel
opedorLooted Land

aiio umeoieo u_ pofT-convcyiDce mstn% Or acvelopIxiciil
terminates foe exemption is foe issue of whether aay leasing or
development episode, no matter how short, permanently exposes
the foe interest to taxation. For instance, does Ieasing of
ANCSA-cooveyed land for three yean to a third oarty for use as
a recreational Snowmobile track cause that property tolose forever
its tax exempt status? Broadly speaking, development of land
usually is considered permanent’in nature for once land Is graded,
levelled, or a structure is built upon it, foe change IS in & meta-
physical sense irreversible.  Consequently, development may
cause the permanent lots of the tax exemption. Leases, 00 the other
hand, are not in and of themselves permmeot transmutations of
the fee interest in land.*4 The easiest case occurs when a Native
owner leases the land to a third Party for ninety-nine years for
foe construction of a petiding but thére is a default after three
yean without construction.

One of the objectives of the exemption is to encourage the
development of management skills in' the Native community
through_various busineSs approaches to land. The twenty year
moraforium can be seen as an opportunity for Native Corporations
and individuals to (lqam managerial, and investment experience.
The exemption shouTd be construed in such a way that is consist-

» loan 11 Tf i— "line mman_a
NfiuMi to favor of Uv NaMrat a to ba ]Jar, rj-. Maoauaw Trtg}
» L"jl\l\d Sum. )»| U-S 404 (INS).

. lasms cam wfcal latamai a k o _
mia alto ha a Stulaaalaat la Uw ckautsaitaailM at ikt tramoc-
«a VouM kava a
wntauata
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ent with the notion that mistakes may be made in the first yean
oi ownership. There will be burdens enough that flow from ‘such
a beginning. But the exposure to taxability of any land that is
the sub{ect of unfulfilled development or leasing should not be
one of than. It would also be wrong to construe the provision
50 as to discourage short-term transactions. Such transactions gar-
t|cularI{ suit die toleration of learning that partially underlies Sec-

tion 21(d

F. ‘Developmentand L m b if—Problem of D efinition

. Other issues arise in the definitions of development and leas-
ing. especially if courts reject the view that die only development
or”leasing which eliminates the exemption is that which occurred
prior to the pajsa1ge of ANCSA or prior.to die. conveyance, of
ANCSA lands.14 There is the danger that if a Native Corporation
P_ermns any productive use, even an uneconomical one, the termina-
lon of Section 21(d) would be triggered. 1t would be uneconomic
to use the land for any purpose where the net return is less than
the tax imposed.

|f Con%ress intended that the purpose of ANCSA was to
?ermn the Natives to enter the economic mainstream gradually,
hen some uses of land that might be characterized as ™develop-
ment" under an assessment definition should not eod the tax exemp-
tion under Section 21 (d). A fishin Qam?, subsistence camp, or
residential dwelling for a cash poor Native family demonstrates the
difficulties. All these might be characterized as "development” ot
lands, but use of land in this manner might be uneconomic given a
sufficiently high tax rate. Given the avenge annual income of a
rural Native family, even an extremely modest tax might be a sub-
stantial burden.

_The word "lease" is a term of some ambiguity when used
with reference to transactions involving lands of minéral Potenhal.
The oil and gas "lease” is not in property theory a true, lease, for
it is in form"the grar of a determinable fee in the oil and gas

S). Development pom probWWht tomewhxt different from optioo-\WWrre that
hare aot resulted in minim structure*, Certain dralopMi a permanent
trf?lge& aéea if abaadooed Tha future inability of tha land may ba advoiaaty
a

ed
Whila it may ba dedmb\W to allow tha MMnplioa to ba revived after aban-
donment of real ‘property, each at a temporary brewing campsite for oil pipeline
Wattraﬁ a worker*. It alight not make tﬁnte to revire tha exemption foe land
0m WNICN coal hat bean ranu.ad O land TOM which all timber has been logged
To allow revival of the auaoption mmthate kind* of land development may an
courage batty exploitation of ach reaourcet in order to defeat rather than poet-

54 Set mat mcompmnying ndt 41 mpre.
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for a primary te m of a fixed number of yean and so long there*
after as die “leased" substances are produced. It does produce
some revenue prior to production of mingrals and payment of the
tirsjgnafri royalties. This revenue is In the form”of bonuses,
which operate as a down gayment for die "lease,” or, more accu-
rately, the conveyance. So-called "delay rentals” are also pro-
vided for in most ofl and gas_leasee. These are payments made
for the right to delay the drilling of the first well. "The transac-
tion is clearly a mechanism of development The land is not de-
veloped, properly considered, until the actual wort of exploration
begins, and perhaps not until production is commenced. "Whether
the |mp_osmon of taxation could be held off by structuring the
train 'Tion as a conveyance in perpetuity— leaving out the lan-
guage jf determinable “foe—with an ostensibly perpetual rogalt
reserved to the Native landowner seems very doubtful. . Suc
transactions have been held to be "leases” under federal income
tax law" and the same judicial tendency to look to the reality of
the transaction ought to be expected here. Thus, h might be an-
ticipated that the ‘exemption would be lost at the timé the land
is conveyed for oil an _gas development with a royalty interest
reserved.  Another possibility. would be a joint venture arrange-
ment in which an undividedinterest is conveyed to the oil_com-
pany in_return for a purchase price and a right to share in the
net profits, Since the language of Section 21?d) I subject to the
interpretation that the_exemption follows the land into non-Native
hands, such a transaction might allow the exemption to be retained
while the exploration process 8oes forward.

In making selections under the Act some exploration permits
have been granted with options in the permittee to lease k ‘3r a
specified acreage to be located in the area selected by a F_artlcular

ative en’lty, ~ Much of the above analysis seems applicable to
such transactions. The permit itself could be considered an ease-
ment under the second %rowso_ of Section 21(df). If it results in
a lease by exercise of the option, ihe legal effect would be the
same as if the lease had been given without the preliminary explo-
ration pen ut and option,

Where the taxation of minerals is concerned, several methods
have developed amonP the states. Some jurisdictions have ap-
plied the usual ad valorem S){stems despite the complications of
valuation where partially developed oil and gas fields are the sub-

ject.*" . Others have adopted the so-called “In lieu” production tax,
hich is a set sum imposed on each unit of production withdrawn

57 U* Cptect! v, Faikm. 267 F.20 752 (SIh cir. 1959).
51 wi , Tax-Civ Stat. . 122*. an. 4.24 2.00 (Vsnoa IMS).
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‘from particular. acreage** This kind of tax would not create
problems since its imposition would occur only after the land was
‘developed Twithin die meaning of the A ct

m . Suction 21(d) and Cos'kjrate Behavior

Concerns about Section 21(d) and die exemption of Native
lands from state and local taxation go far heyon ambqumes in
the statute. Native Corporations have exhibited great tear that
the lands which they receive under die Act will pass from Native
ownership as a result of substantial tax burdens that will be im-
posed in 1991.** Native Corporate responses to the tax threat
may be affected by two somewhat independent aspects of the ex-
emption. First, there is die administration of die exemption prior
to its termination. Whether land wOl be exemgt whatever use
is made of it by Native Corporations prior to 1991, or whether
leasing or deve o_P_ment_be_fore or after conveyance will expose
die land to taxability, will influence to some extent what a Native
Corporation does with its land. Second, there is_the_question, of
the imminence of the exemption's wholesale termination. = Native
Corporations seem to feel that the proximity of 1991, given the
federal government’s lassitude in ‘the con.'vance of lands,*1
means that there will not be an adequate oppo fnity to provide
the revenue base and the entrepreneurial expericL e necessary to
sustain exposure to the taxing lunsdlctlons. Whether real or not,
these concerns must be understood to determine what kind of Ieg-
|sIa|t||ve oI r administrative action is warranted on the state and fe
eral levels.

_The factors that will enter into corporate decision-making are
myriad and unpredictable. The world price of oil, the population

29 EJ. CALfvtRm Coot | 3402 (West 1972

).
aa it b 0 ofice of 1 U G LALAION Loweviey oo o+ 570 (0o

SI. Of the approsimatoly 40 million acres of laad t0 be patented to the Native
Corporation under ANCSA aa of Jaaaary, 1975 only 106479 acre* of the SO-
face eetate in theee laadt had beet patented to Native Corporation*. The Cor-
poratioa* had received interim conveyance* for an additional 20178 acree of (ar-
Ises enata Of the wh-earface cttafc, 1494*3 acre* bed been patented with an-
other 1S324 framed by interim conveyance. That, not even one percent of the
land had baea conveyed to the Native Corporation. M Price. D. Ge her AR,
Partkh. Aa Fmnlnaiion of Section 21(d) of the Alaska Native Claim* Lettlemooi
Act. Appendices A A (lreport for th* Atoka Fadaral-State Joint Land Uw Flan-
nmf Commenon. Feb. 15. 1976). Without clear title to tbe laad* wlectad the
Native Corporation® are constrained in their abl|ll?/ to eater iato transactkm* to
develop- km or otherwise cspion their selected land* It was estimated early
In the administration of that it coaid be from 10 to 10 yean before the
task of sorveyhif all the Naltw-sobcSad Itads, allotments, villaf* townshipt and
other land data* under ANCSA wonld he complied 9reparato to |rantint
pelesu  Atoka Native Manapemmt Report. Nov. 14, 1972 at 2 Now there an
Indication* that substantial acres®, will 'soon_ha patented or framed hy interim
conveyancpe\. flréte?g/l%v wnh Tad Baitiand. Director of the Bnraan of Land Man-

, Anf. 5, .
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exi)ansmn in Alaska as a whole, the_evolving attitudes of share-
holders toward management in Native Corporations— all these
may_have a more_ tigpificmt_impact on corporate strate% than
varying interpretations of institutional relationships under the Act
or altérnative interpretations of the exemption provisions. But
some alternate interpretations of die statute clearly mesh with
other elements of corporate strateg%/. An interpretation that
terminates the exemption when lands become developed or leased
is an additional restraint on economic development strategies.
Furthermore, the failure of the exemption to extend beyond
imperils the subsistence _strat_ePy. Glven the sizable tax burdens
after 1991, and given_die difficulty, in some cases, that the Re-
glonal Corporations will have in being able to meet those tax bur-
ens even with an intact accumulated” income from Alaska Native
Fund reserves, there is a great likelihood that the voices for sub-
sistence will not prevail.

A. Influe» eson Native Corporate Land Use D ecisions N ot
D irectiy Related to Taxation

The effect of Section 21%1) on Native Corporate ﬁlannm%
cannot be precisely delineated because the Corporations have no
yet formulated comprehensive long range plans for financial in-
vestment and land development The Native Corporations do not
now have clear marketable title to the vast majority of the lands
they have selected under ANCSA™ and they ‘may be uncertain
as 1o the nature of the possessory interests ‘they ultimately will
have in their selected lands." In addition, there is insufficient

62 _|d. Than b further doubt about the marketability of the interim eocvey. y
aae»> received by the Native corporations, 'he Department of tha Interior bolds
the view that tbe interim traasfen of Nativ laad- would have the same legal
status as tentative approvals on uasurveyed das aelected lands which have been
leased in competitive, elate oil and gas Sales.  However, then is possibly > dif-
ference between the situation of suw-esk tad lands and that of tha Native Corpo-
ration's bade. \Ahite there is s%eqflc lanmaps in We Alaska Statehood Act es-
tablishing congressional_intent & allowing amatively at%proved_laad to ba sold,
then is no such provision in ANCSA The problem of establishing boundaries
on Uw small tract selections of Native corporations it likely to be more difficult
then in tha case ot state sates of oil %as in large tracts of land Alaska
Native |\ ement Report. Nov, 14,1972, at 3 ) ) o

It Is further endear bow tha this insurance companies will treat interim
conveyances. _Title insurance la not normally used in mineral teasing but it is
'Cr?ngﬁtngl for| (}ltte insurance companies to do research in oil and bardrock mineral
industrial. 1.

_*). la addition to not haring clearly markctasla title to ANCSA lands, the
aiereeu ultimately to be conveyed ere”not yet certain. Under Section l?f(b)
of ANCSA the Secretary of the Interior can’reserve public easements identified
bé Uw Joint Lend Use” PUiwiag Commission. 43 USC. | 1616(b) (Supp.
1973), Thai section provides. ~ o _

(1) Ths Wanning Crmmteiine teal! identify public aaaamsnts acroas
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.ata re?ardrng die natural resources on ANCSA lands and the po-
tential for their development to accommodate finely tuned plans.*4

It wool'l be erroneous, however, to consider_Section 21(d%
as the only imiortant incentive to development The leaden o
the Natjve Corporations feel pressure from several other sources
to develop Corp(orate lands in order to increase the value of their
Corporate stock, which will be alienable after 1991**  r¥or in-

»Iscl by Vill CoreoratJons at tba Ia nal Cofpuratioos

riodic pojnts the comae 0 i
reasonaBF naoamiy to u anUa intaniatkxial Jtrea B“ tions, afa []
Ic dnj ang” acoaas for. recreation, tanfing, transportation,

| |t|as oc d snefc other public asm aa tha Plaa tnf OwnmUsInn
ennrnaa ol

) In |dent|fy|n%; gublrc ease bia Planning %nnrrét/ollgav sg%r_

con Gut vvrth %%)ro{g e ; A enck
o wpolece: o amit %gburma o

v% r(a)>2|sfatr|]r(1]| r%%co%r%ze %;P this c T Foongnoa to

whatever ri can aa Is bow i ea 1atin
t I Su a(:l‘é)&la(ggl sha?lo not operate |n y Way tO %i]mrnrs I’llt Saaﬁ

3). Prior to grantin ent under this chanter otbe
(‘B%rpg tion %e ar(‘)naPCO}r/ %%,trqn t ﬂe}p’?ﬁ ell consu }A
nnn mmrsaron an reserve
i shadeurmmos art necaaaary.

Tha provisiooa of Section 17(b) era fraught with many interpretative prob-
The two moat basic questions ate (1) whether the’cessnmu ate to ba
for itrass or for use, aad (2) whether they should be baaed oo existing use
or 00 somo undefined future need
On the gnestiup of whether accoea or um ia to ba determinative of public
identification, the Alaska Federation of Natives (AFN) has taken the
osition thu access ia to be tha controlling test Alaska Native Mianunaal
eport Aug 13 1972 at 4. coL 1. The Land Um Planning Commisioti
;LUPJ has adgf\)/tﬁd the view that easements for dam shea, drill shea aad othar
unctions not rel t? da—oem to adjoining public lands wore not authorrsed by
tha Interior Congress.
Tha AFN and LUPC agree that easements should ba reMrred on i . bash
of exrstrng use, not 00 some vague definition of future need ~ See Alaska Native
aqemem Report, Nov. 13,1973 at 4, coL |; Alaska Native Management
ril 13 1973 at 4 coL I. However, future r-ad arguably may ba
a reasonable basrs for the LUPC to recommend naenraiou of an easement for
tha section provides that tha LUPC shall identify “public easernents vr/nrch
., . reasonably nec <o guarantee . , . a full right of ct
for, recreatrcu otrn Ho[tatron UPIIBSS docks eng herp IC um
the Pfennrn KM CETeMINgS 10 0E tmponem. 43 USC.'I 1616(b)
S:Sup emphasrsadded)
urther support for this argument is to be found in Section 17(b)(2), which
requires the Secretary of the Interior to " review statements end recommendations
from interested organizations aad individuals on the need for and PIOPOSED loca-
tion of public easements" (emphasis added), and in Sectron 17(b)(3), which pro-
vidM that tha Secretary upon consultation with tha LUPC ahall ramrve such public
egsemenlté)?%s he detérmines are necessary. 4} USC [l 1616(b)(2) A (3)
(Su
IOEor furzher discuarica of the problem of Sectioo 17( {publrc
see Alaska Native ement Report, April 13,1973, at 7,
64 Alaska Native Maaapment Report, JuIKSI 1974, at 3 coL 1.
63 See »z, 1974 Aleut Corporatron Shareholder's Report, at 3
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rtiinrf| because they are orglamzed as profit-making entities, the
Native' CorporationsS feel obliged to, increase their stock's value,
thougr& this is more true for the Regions than for the Village Cor*
oratkns."

i There may also be pressure from other Regional and Village
Corporations. “ A critical feature of ANCSA is die requirement
chat 70 percent of natural resources revenue from the ANCSA
lands of one Regional CorBoratlon must be shared with the other
Regions.**  Further, each Region is regmred to share its revenues
Wi _Vfllage Corporations™ "Perhaps Section 7(i) places on each
Region a duty to exploit the Region’s natural resources. If so, the
resource-poor Regional and Village Corporations are likely to
bring actiuis against resource-rich Regional Corporation boards
of directors who refuse to extrac: natural resources in their Re-
gions. _

~ There may also be pressing needs for cash. All the Corpora-
tions, to varying degrees, have some concern for bettering the So-
cial welfare”of "their shareholders. For some Corporations die
principal means of benefiting shareholders is to generate cash in-
come. to be disposed of accordm_? to the personal dictates of the
individual shareholders. For Village Corporations, particularly,
there may be pressure to develop. " They receive meager Alaska
Native Find sums and have reIat|veI?]/_h|gh cash needs." Corpo-
rations which see their role as the vehicle to aid the Naive share-
holders’ assimilation into the mainstream of a modem economy
aad society may feel compelled to invest tneir money and
ANCSA-cooveyed land in financial ventures which have, the col-
lateral benefit of sUmuIatmgCtbe local economy and providing job
opportunities for the Native Corporation shareholders.

In view of the temporary inalienability of corporate stock and
of the need to invest distributed Alaska Native Fund money, cash

*e. Um majority ot tha lands selected by tha Villages, attar they were ftvci.
economic data_ retarding res%urces, were choaan to provida (or a subkistence vvasy
rf Me. Harrison Growth bt Alnks in Alaska Obowth Policy: A DttCUS-
m* or laeuu 10 (1*75) (Statement 01 Sam Kito, President American Federa-
te" of Natives). Soma altsnaitoo from tha land raauhs from tha (aa that a grant
number of shareholders in Regional Corporations are not enrolled In Village Cor-
porations. nor, in many cases, are they even residents of Umn Region. Tho disat-
ueia.-nt from Native Tands Is alao wronger amoag shareholders in Um more heav-
mp >x<doped Regions.

6 Srciion 7/<»). ANCSA 41 UJ.C. | 1606(f) (Supp. 197J).

Ssctiot 7|J[. ANCSA 4) USC | 1606(1) (Supp. 1975). ]
Afederal district court has held recently tha revenues received by a Regional
Corwrauon prior to patent for exploratory rights and options to léase must ba
miKitd among Un Regional Corporations pursuant to Paction 7(1). Aleut Corp.
»AIr-ICtIC Slope 410 Pe.%)[f ) MCo (DC ?:ska 1976)AI @ Netive M |
rwd, rporation Finenm. Alas ive Mangamtn

R Xheniae 76 b o SO g
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income to the shareholders will I>e lean. Therefore, the creation
of jobs am? joh training programs is an |m_|a[)ortant alternative
means of providing immédiatepre-1991 benefits to Native share-
holders, 0" The development of ANCSA-conveyed lands as_hous-
ing projects, recreational and tourist facilities, and the exploitation
of natural rejouices are convenient ways. to stimulate directly the
I%cthV;(Iange or Regional economy ami create johs for Native
shareholders.

Of course, there are some pressures which militate against
development of Native lands, imminent among these is the de-
sire to maintain larjr tracts of open space to accommodate a sub-
sistence lifestyle. But the pursuit of subsistence living is seriousl
hampered by the prospect of future taxation of lands upon whic
Native sharéholders depend for subsistence. If the level of taxa-
tion after 1991 is sufficiently high, a Corporation maY not rea-
sonably be able to leave undéveloped large expanses of land. /L

At least one Regional Corporation has expressed an intention
to postpone serigus exploration of its subsurface resources, its pur-
pose being to discourage rampant land speculation which it tcfls
would drive up land values. Its feeling is that the price of these
resources will rise dramatically in the Coming years and it plans
to sit quietly on.these resources. However, it Is recognized that
the leu exploration of resources there is, the leu precise and ra-
tional land development planning can be.™>

Sections 7(i)Ta and 70),4 dealing with the sharing among

70 5m Scteo A Novel Corporation Takes Charts In Alaska's Wildemess,
Poimmi, Oct 1975 166 . L . .

71. Toe alienability of toe Native Corporation itock in 1991 alto aerioualy
undermine* Uw ability of the Native groups to continue a *ub‘t#fae* lifestyle
after 1991 If significant numbers of the Native shareholders of a given Corpo-
ration acll their stock after 1991 allowing non-Native* to get a foothold ia_tha
Corporal* structure, Uw subsistence living will ba in Jeopardly since noo-Nativas
are unlikely to be aligned with such goals.

72 AN additional aspect of Uw dilemma of whether or not to explore re-
source* it the valuation of Native Corporation lands for purpoeg* of computing
basis for tax calculations. Tb* basis would presumably be determined at Uw time
of conv-yanct to Uwn Native Corporations, and with les* exploration aad knowl-
edge of laad resources Uw basis at entered oo tha books at time of conveyance
toa Native Corporation is not likely to reflect the true value of Uw resource*
when they an later discovered. Thus, ths tale of Uods with such resources i*
gfléelytto result in higher capital gains lax payments std, therefore, lower net profit

er taxes
7). 4) USC. | 1606(L (Supp 1975). That taction provides.

vent\O/ nﬁ)er aaf)tngé of all revenuet regl by each Regio
ration fr U’Y1 Im rnﬁo rcgf and subtu ?oe estate patented 1o It
ursuant to this cl ag}\%r (bal ivided anny %/ l?/ Uy Regional Cor-
ﬁ$rate arrgggoﬂl Ive Re(gglorlgil Carporations o (gﬁnl edeg)gcrsuant_ to
IS Kvtion accor m%(t)(é)l ths oml t?r of Native* enr %q IH' h region

pursuant to section of Wul title. The provisions sulsection
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Regional Corporations of revenvrs from certain investments, will
also act, to some degree, as a deterrent to land development, ger-
haps a more potert one than Section 21(d). Under these Sec-
tions only 30 perrent of the revenues from  subsurface and timber
icsourccs, plus the, Re(imn‘s share of the remaining 70 percent
received by a Regional Corporation for its Section” 70) natural
resources, wul be retained by the exploiting Regional Corporation.

B. Theim pactofthe Impending Tax

All of the other influences aside, the most significant concern
fc the future burden of land taxation. The number of variables—
including the extent of taxing jurisdvdons, the assessed valuation,
and the’ tax .ate—are sufficiently complex so that a_sth|st|-
cated model would have to be constructed.to provide reliable pre-
dictions of the potential tax liabilities beg‘mr_nn in 1991, But it
can be seen even from a rudimentary analysis that certain Corpo-
rations will be subject to greater liability than others and that cer-
tain Village Corporations will suffer tax liability far in excess of
their income from the Alaska Native Fund. Particularly in tbe
Koniag, Ox* Inlet and Arctic Slone Redons it is likely that
[ pW3t proportion or the lands conveyed will be in jurisdic-
tions that_lmPose a local proEerty tax.*' Corporations in the
Denon. Bristol Bav. and Sealaska Regions will also, to a lesser ex-
tent, have lands within local taxing jurisdictions.*" Some Corpora-
tions will incur local tax bills in éxcess of Corporate income, even
t! all proceeds of the Alaska Native Fund distributed to that Cor-
Poraﬂon are retained and invested. It is almost as certain that,
or some Corporations, the imposition of local taxes after 1191

%WUW&% %%th Regional Corporation u orgaaimd po -

% 4} 115/1 »1606(1) (Su D 1*73). That nctioa providMi

.u,rté]* Uw five yefars llowing December I?, 1971, r?ot km 'sa
(1%r. uora* nétcgﬁggral iun FG(S%O& ii%iﬁc%gskgﬁlm*vsoﬁ Ioe?ad
unger Mibwrituu |{>'atQI ihis as.'lon_Erevenue’( from Un timber wol
J_uitnorface aatal it

ented to racaat to this chapter),

vOIfr et income_ahall |* |str|butt?%u among th* at 880 n o tﬂ*
»the jonal Co%)ora ons.  Not than 43%% of faada from in%g
suf.rc I’grﬂ)UN nt five- riog o thereafter, ahel

d", >t Uv Wage Co porationa In Un regioo I daas
. °1>. V\En Who are raaa Ulu of . thoae will f&ow in
'w-trbon | to it la the cam of thirteenth |85n rporation,
it o fanued. not lew f all oorporaM funds rtcerved under

lewy tl o of . rPO
w!'tton 1603 of Wkl till* shall b* distributed to Uw stockholders.

* M Price, D. Oerher s R Punich, Aa Kiamlneiion of Section 21(d) of
¥ J*1 Native Oaimi Settlement Art. 7942 gePon for Un Alaska Federal-
»ut I0|2,|| Laad Uso Planning Commfmian, Fab. 15, 1976).
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will mean foreclosure or forced sale of lands received under
ANCSA.,

Still, a number of factors reduce, for some Corporations, the
danger of large-ecale foreclosures after 1991, The most impor-
tant"of these Is die fact that many lands conveyed or to be_ con-
veyed under ANCS Vare not within presently emstmg taxing juris-
dictions. A majotﬁ_ortmn of the state and much of the selected
ANCSA land is within tbe unorganized borough,” which has not
imposed any real property taxes. Second, there are certain exist-
ing state exemptions from local, taxation, provided under ruts
laws, which oould reduce the impact of taxation after 1991
There are mandatory exemPtmns for land reserved for nonprofit
religious, charitable, cemetery, hospital, and educational pur-
poses.” In addition, municipalities may at their option exempt

77, See AS2903010-020.

7S AS 29) 3020  Tht* poaaifafiity hutM b m much explored, partkalarty
u_iltarnatfvi otiaabatlon structures for Villas* Corporadona. . ANCSA allows a
Villas* Corp. ratios to tocotporaw la two waya aaa for-profit corporaloo or a
not-for-profit x-poraboo under Alaska law. ~ At tha pragant lima avary VDesa
Corporation In AtaAa laorganised aa a for-profit corporation. It ianot dtar why
Unamods was adopted for every Villast Corporation. ]

Claarly than an difference* in structure hatweaa corporation* of the two
types. Aaa for-profit corporation, a Vil'sge itsuet iharas of nock to those per-
son* enrolled fa the Villas®. The tharahoidtre elect the Board of L.rectore, who
decide on corporal* policy. The director* arc obligated to exercise prudent busi-
neas jud?ment They may. of course, declare dividend* or other distributions of
assets. In 1991, the iharehoktere of the corporation can sail their stock.

A not-for-profit corporation would be quite different It ordinarily would
not have shareholders. It has a Board of Directors that wsually fills vacancies
by vote. The Boards obligation is to fulfill th* charitable purpoees aa staled
ia th* corporation's charter. The charter would stela, for example, that th* corpo-
ration was established to assist in the education, housing, enplo%gment potential,
famil strengthe_r\lllerg, -aad cultural support of the descendants of the Native fami-
lies that have lived in the \ﬁ_ltlggle. Anything that tha Board authorises which
is consistent with proper charitable purpoees would be permissible.  The Board
can engage fat business enterprise* that further thee* goals, or Invest in businesses
to raise income to achieve these duritabie purposes. Since there would be no
shareholders in the Corporation, it <ould assist ﬁeople who an part of thr Vill
but not "enrolled” In it under /NCSA  Perhaps EMINENCE could to provi
m il families ®f Villegas whe'lwr or not they art Alaska Natives. This would
ram priman) -on toe _ of the amctes of iarorporeiio* _

uch a corporation, were it nonprofit, would to 1lk* other foundations or
chanties It could use Its money for scholarship?, for bousmP tutoidkt. for travel
rants, for managbement training support, etc. It could also, of course, iavast
it* mooey, buy Tusinesses, or establish experimental agricultural enterprises.
Thar* is_nothiny vvrpng_thh a _nonprofit corporation investing M_money wimly
and gaining whttantial “income in any year. A nonprofit corporation cotld allo-
cate of it* land to persons who ate *n.m its charitable objectives Article
IX of the Alaska Constitution provides that ?ro of nonprofit corporation
will to us exempt This would epply after 1991 a* well at before. It would
mean that the laad received by Uw C JPOI’BIIOH could not to_subjected to propt
erty taxstioa unless the Alaska Constitution wet* amended There are, however,
usés of nonprofit land that might open the land 10 taxation. Generally If the
as* of the land j consistent with the charitable purpose, the laad is not taxable
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from, the property tax levy residential property,” up to a value
of cinnnn per Tetidence. This exemption would assist when
mandatortiy conveyed land under Section 14(c) of ANCSA"
would otherwise he cnn”*dered “developed.™ _

It is possible that the mitigating facton mentioned above will
avoid large scale forfeitures or tax-impelled sales of land when
the federal exemption is terminated. But die very speculative na-
ture of these factors precludes reliance on them by the Native Cor-
porations. It is possible, for example, that die existence of sub-
stantial tracts of privately held lands (by Native Corporations)
outside the organized taxing jurisdictions will lead to a statewide
Property tax_so as to provide roughly equitable exposure for all
axpayers. Thus, the current distribution of Native lands within
and without taxing jurisdictions is not certain to continue,

The contingent nature of the possibilities of low exposure to
taxation is unacceptable if it will frustrate Congressional intent
and also force economic activity that is incompatible with rational
land use planning. The dangér that lands will rapidly pass qut
of Native hands as a result of State or local taxation has %wen rise
to suggestions that Section 2_1&d% be amended to extend the ex-
emption. In addition, the Joint Federal-State Land Use Planning

_if there is itmot. For example, U mow of Um people of Uw Village
otit charfﬁi a rental fee to live 0o the laad ia order to cover administrative
ciprmev Uw lead would not be tsubk I, however, a subdivision wen creawd
and became a profitable venture. Jw hod would be usable. Bat ooly the land
Mthat venture would be (abject to a pr%)erty tax )

- TWre are, pcebtpé‘,I peychoiofkal differences between for-profit and not-for-
pirfrt orytaiuikms that transcend Uw issue of taxation. The for-profit mode
r. corpora e organization contains within it Uw suggestion that one has to be-
have hi a "-articilar way. The Villape Corporations Seam to cooaider it aecemary
tlut srek oat Joint ventures end other kinds of exotic business arrangements,
for profit corporations often kwe money. Not-for-profit corporation*“can in-
crease msue _but if one b nmnbis a not-for-profit corporation one views owe*
responsibility different)): on* views Uw corporation as a public service orpaaixa
Eajr_ with sErlous responsﬂgllr%les to its cllenteleh rather than as a rmnﬁ—makmg

Usiness.  For an n views of_John air 0Y00.
[td. sec Schuyttn.aﬂzogort? C%Nrpora 1on tfél(ﬁS C??ﬁhﬁn%ask%ﬁg !\)%n)éss
Foarvwi. Oct” 1975 at 139

79 AS29330233)
»¢ 43 UJ.C. | 1613(c) (Supp- 1973).
>1- AS29.33.023(a)(3) . . . i

A second optional exemption is provided for ;?roperly used hy a nonprafit
entity for community ARIW AS 2933023 ? The lands conveyed to Native
Corporaboot mder are particularly well-suited to being characterized as

i ru_s -eﬁari VSQ%L%% @Hgﬁ?ﬁty%\?&my in tha case of lands Cesignated for Uv

Another opuocal exemption is provided for "historic sites, buildings, morn-
menu  AS 2 .33.023(85?2}(02. Certain of the Nahw lands are recognizable
> hitionc sites" by th* very fact that they have been histoncidly used hy Native
NTulxtloM and were selected under Sectioo 14(h)(2) of the Act 4) UJ.C |
161t0)(2) (upp. 1073)



28 UCLA—ALASKA LAW REVIEW [Vol. 6:1

Commission and others have been concerned that the nature of
the exemption and the manner of its expiration will interfere with
state policies for the use of land. Because these important con-
cerns and apprehensions will undoubtedly be the hasis for Con-
gressional scrutiny, it is important to turn; in some depth, to alter-
native methods of further clarifying or modifying Section 21(d).

V. Possible Governmental Responses to the
Section 21(d) Problems

The likelihood that circumstances will be arranged in a man-
ner totally unfavorable to the Native Corporations is probably low.
Nevertheless, the range of hazards is sufficient to render legisla-
tive action worthy of Consideration. Legislation could confer pro-
tection independent of such factors as the location of Native lands,
the makeup and structure of local government, and the success
of Native investment programs.

.Some of the possible legislative responses; to the cut-off date
provided under Section 2 1'd) which would alleviate the Native Cor-
porations* fears of hu%e trx liabilities involve a temporary or per-
manent extension of the exemption from local taxation; others en-
visage the imposition of a property tax, but seek to minimize its
effect by various devices.

State Legislative and A dministrative C larification of Section
21(d)

The Alaska legislature can_furnish some guidance in the in-
terpretation of Section 21(d). The state, either through the leg-
islature or the Attorney General, could provide an inferpretation
of what constitutes development or leasing to third parties. It
could determine authoritatively that lands not leased or developed
prior to conveyance remain exempt until 1991, State legislation
could not, of Course, reduce the scope of the federal exémption,
but a reasonable state interpretation might be embraced by a fed-
eral or state court seeking to establish & rule_of law. An ‘opinion
of the Attorney General would be useful guidance to municipali-
ties ?nd, if reasonably formulated, might prove influential to the
courts.

~In determining the scope of *he municipal gower to tax Na-
tive lands, the legislature woult ~ *ve the opportunity to. identify
the kinds of factors that ought tr be taken Into account in deter-
mmg whether .and is_“developeu.” Such factors might include
whether the land is belngquse_d for shelter or fannmg Dy a Native
owner of the land, whether it is being used for subsistence pur-
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ANCSA does not appear to have been as extensive as that in-
vested in other parts of die draft bills. If farther investigation
reveals its drawbacks, there need be no hesitation to extend die
exemption for an additional term.

~Another c_onmderaﬂon_suppor_tmg extension.of the exemption
is that the period selected is premised upon Native control of the
conveyed lands within a short time of enactment of the Act But
patents and interim conveys, ces art expected to e delayed for
considerable periods of time, some even beyond die 1991 date**
The_ identification of public easements,” litigation, and bureau-
cratic intransigence so far have caused an astonishingly slow ﬂace
of conveyancé." This means that Native proprietors will not have
patent title to the land until much later than the 1971 enactment
date of ANCSA—in some cases not until the exemption has al-
ready expired. They therefore have no means to use the land
to génerate revenues until much later than_assumed. Neither die
conveyance of parcels nor their leasing will be really possible in
the abisence of patents.

A variant of extending the exemption is conditioning the ex-
tension upon retention of the restrictions on the alienability of Cor-
porate stock by Native owners. Under ANCSA, the inalienabilit
of stock expires in 1991, the same tyear that he Section 21|
exemption terminates. _Linking a continuation of the property tax
exemption with the maintenance of the inalienability of Corporate
stock can be justified as perpetuating what might be called the
Nativeness of the land, In other words, the exemption may be
necessar)& because of the danger that the assets that are. f[f>art of
the Alaska Native Claims Setflement Act might rapidly diffuse in
the society. Prior examples of distributions 0f land and assets to
Native groups in other states display the legislative concern that
is felt when ‘assets too rapidly leave Native hands, partly as a con-
sequence of the termination of trust status. The Menominee Res-
toration Bill of the early 1970's is an excellent example of the
legislative concern over the relationship between an Indian com-
munity and its assets._ In 1933, the United States Congress agreed
that the Menominee Tribe should be free to manage Its resources
without the restraining federal presence *1The incursion of state ju-
risdiction. including the power to tax, led to a substantia] reduction
In the tribe's assets and cohesiveness. Concern over the eventual
impoverishment of the tribe led. ultimately, to the restoration of

sa. it nou At Mpr*
15. Mt aou As Wéﬂm.

SA now 61 I
17. Ad of Jam 17,1954 ck SO). ASSut. 250(1954).
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trust status and the rtfanpotttoo of tbe exemption bom state aad
local taxation."

71k situation in Alaska is somewhat different. The stock,
0« the laad, is icstrabied from alienation. But the restraints on
stockholder alkoation is a critical aspect of the validity of the ex-
emption. So long as stock is tnattonsMe (except through father*

N certain other limited occurrsnces), control of'the Cor-
motions remains in Native bands aad tbe é)_resent jnrHnalion not
50 alienate,_lan si remains ss well . In additign, when tbs stock
tacemes afienahle, Important questions win arise as to tos equby
and purpose of a continued exem‘ptlon, tt lor apartMarC osgo-
nooa. a substantial percentage ot the stock is alienated after 1991
the Corporation will 00 longer pro_tento be a Native Corporation.
To the extent that the Corporations lose their Nativtnaas, the
mmoral claim for a policy that preserves a land base is eroded.

C State Exem ption of A0 Undeveloped Lends

A third approach to lessening the threat to Native lands
«0dd be to eliminate tbe property tax oo all undeveloped
lands," State Ie%uslatmn aimed at exempting undeveloped lands
from local property taxation is a form of relief'principally affecting
the Native Corporations, since they will own the %reat bulk of pri-
vately held land in the stele, and_an even Iargzer share of the unde-
veloged land in private ownership. In effect this proposal would
provide a permanent extension_ of the Schon_Zle) ty?e of ex-
emption. ut without the third party requirement found _a

~In MQiuoQ to ratfvtnf immediate pressure* on native
C'*mnratiotts to secure a maximum rate of return oo their invest-
ments. it would have tbe Ionger-rangie effect of allowing tbe per-
manent retention of tracts of undeveloped lend as open Space A
temporary exemption, no matter how long, F[\)rowdes only a tempo-
re “incentive to retain conveyed lands in their undeveloped slate.
| P"n terramatron of the exemption. Jw impetus is to make the
evnt of the lands in cedar to defrr/ aa much of tha tax bill aa
(>'uihk  To the extent that an opco-spncc policy is attractive in
the Al; *a context, a permanent examption of undeveloped land

ks.il taxation is worth cowidering."

%”* vEMmmn iMMiim At M UAC 11Wk>4
ee"eesmi tuumi . Pmcu D»npn aumu ’\ﬁl\ert .
Y u> g Uy e fo- it mim, - Mo
N» pmpmMW a o™ IM om Of U™» Men™ » mo
Noefkp. IW Oap nee a*mhomUn -4 Vm»ail v~ 1 W

.4I,_m\ Ik, Cnmmmtt ttfrnm_Of_OLth ctani M m m ®Auail ho
r.mi m iHmtm « ¥t21>



92 UCLA— ALASKA LAW REVIEW [VoL 6:1

D. Elimination ofth *Property Tax

A non fundamental change In the Alaska taxation scheme
would be to eliminate the property tax entirely. Because taxes
00 property are regreeshre, L even IT restricted to developed prop-
erty. this chan%e would be welcomed by more than just Native laad
owners. Whether rr'uinoe oo the property tax can be
deperds upon twr _.actors: the avaflabOityof alternative revenues,
W0 idc expea | ibptiw in cxpeouinircs oy locxi guvcroiDenii

in the yean b come.” Alaska may be in a podtion. by virtye
of Qﬁ(f]‘*g E)!Ei_I> aal?{nm reserves,_%gm!d_revgnues wmc¥1 m
property tax income seam pale in comparison." In 1961 local
Prop_erty taxation b_rou%ht in $11.9 million; this grew to $17.1 mO-
lonin 1972.* With the additional organization into political sub*
dhrtakms since 1972, particularly in the North Slope area, and the
Inevitable increase in market valuations of real property, the fig-
ure IS bound to increase; nevertheless, it IS insignificant compared
to te oil revenues predicted for the short term.

E  Modification of the Existing Property Tax System

_ Rather than axtsndhtg the Sectioo _21(d)hexempt|0n_ either
directly or by abandoning property taxation, the state legislature
has at’its disposal a variéty of alternative means for reduting the
danger of severe property taxation upon Native Corporations,
The stale could impiaif t° an assessment freeze, i n r the a*
seasmem level ot native isnos at inetr worm ror suoeistence activi-
ties, unless they are developed, This ap)roach would ensure
some local revenues from Nstive proprietors, but would
gose only s minimal risk of confiscation 0o the Native landowners.
mflariy. assessments at market value could be delayed for a 1Lﬂe-
riod of years after development or leasing occurs, This would fur*
ntah a humber of years during which embryonic Native develop-
coumj dc NUNUrej witooui 0Ctng wetgnwo oown oy a tax
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At the level of von general property tr reform, t tax rate
K™tiooal to Native Income level could be enacted. Such tax
IL"uaboo would defeat the conventional criticism of property
tAtitkM a* regremive, while serving bodi the need ¢ local grovern*

ft ta mennri aad the need oi Native Corporations for a rel-

myAct tax environment A eliding scale based on the
Pay rather than 0o the market valuation o i Native hold-
AM 1dte thebasisfor tax liability.

As another approach, differential taxrtoo similar to the use

«f Mvtiai Msessmeat districts could be emBoned as an exclusive
_property taxation. A lew woold be imposed, under this
favn. 1a wrnMmnrt With the csmand 0o municipal Services,
rwawr then on the basis of asmesed valuation. Rural Native lands
pfy no upon the t_axm_% jurisdictions in which

mn are dfeatsd would have no tax liability; lack c i development,
nerefore. would make possible a low tax rate. Since undcvcl-
mml lands receive little benefit from municipal services, they
tetd act be hardened with the costs of providing these benefits,

The amdificatioos of the present Alaska tax system discussed
tow do act exhaust the possibilities ~ Whether these changes
msM be made, or whether the other legislative actions discussed
Wnt should be taken, ultimately depends on the degree to
a*** Native interests are threatened by property taxation, and
<« the degree to which federal, stale, and local governments
lor! that Native interests should be protected. It is to be expected
mat fosse fores levels of government wUl vary in their concern
he fvraerviag Native interests,

Chssq imow

iy ATRI® ReYVeiim uicq DUujcfull pfoDvCQLS ¥ die Il

of Section 21(d) of the Alaska Native Claims Settle*

eret Act and has sugfested possible clarifications and modifies-
u ©. of it* ux moratorium. However, the complexities of the pro-
»ye« arc not exhausted here.  Further work is needed in analyz-
*f the precise effect that Sectioo 21(d) will have oo Native Cor-
'w.* lonJ use behavior At present, the Corponttons have not
*N U ted comprehensive, long-rangs developmwit plans, so it is
¢ %9 ft* hulato accurately foe impact of Section 21(d) an land
¥ la addition, a soghl_s_tmated econoreic nageaammit of the no-
“"Terrv tax UapUitics of the vaetoua Re?mnal and Vlllagie

ok it needed to identify fog scope of the tax threat To
entities.  This ecoriomic evaluation, whan coupled

... provided by fob_Artkle, win permit tha Ie%|sla

*»d the ]UdICIar){\‘tO make rational deebfow regarding foe tax

of Alaska'Native Irade.
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Pub. Law 92-203 December 18, 1971

nu ixitions

Skec ‘'t. For the purposes of tins Act, the term—
K "Secretary 'moans the Secretary of the Interior;

>) "N ative" means a citizen of tlie I'nited States who is aP€ISON of
one-fourth degree or more Alaska Indian (including Tsimshian
Indians not enrolled in the MotInktla Indian Community) Kskimo, Of
Aleut Mood, or combination thereof. The term includes any Native as
-+ @>fined eitlier or both of whose ndm»t}ve parents are not Natives. |t
also include.. in the aleence of proof0T a minimum blood quantum,
any citizen of thu Cnitcd Status who is regarded as an Alaska Native
Py tho N§tive vLIIa!Lge or Nat!(ye group of.vaich he f:laimsvto xa nem-

« »mMiuunity. or association in Alaska listed in sections li andf ICof tnis
Act. i-i which meets the reqtiilr%nents of this Act. and which the Se.-[)e-
tain- determines was, on the L»/(U cetisus enumeration date (asshow n P/
the (ensue or other evidence satisfactory to the Secretary, who shall
n ike findings of fact in e;+h it dance), compos'd of twenty-five or
ni'ue Natives;

<d) "Native gin (# . -many tiihe band.clan, village.community,
nr village a-Octalion of Natives in Alaska «omnosed of less than
Itil_\/ltit_y f.'e Natives. 9o <« nprise a majority of the rc-iddits of the
oi ality:

fe) "lhiMic tiiis" i.»Vv* .1l P«lr-ri 1 lands ami intcie-ts therein
| mfid -n Alaska -vuptt (1) defcr-

ioed P\ the Si i« tiy.e'uh foully used in connection with
he ell tui-tial'oii i>fany Fi dernl iii-tallntion. and (2) Innd‘a-lci tinns
«f the State of V -ka which have been patented or tentatively
[.o m lundii -milfifg) of the Ala-kit Statehood Act, as nine.-led
(' Stat. fill, ii Stit U identified for -election hy the State
¢ -1to.Jad raty 17. ! 0;

[f) itc'nii tts the St ti-+if Alaska;

fg) "lJegiotial fo.| nation" ncms an Alaska Native Regional Cor-
point ion e«falilt-hed under the haws of flu- Stsift* of Alaska in accord-
hxce -th the piovitiii"s uf this Act;

(M "lh Ison" ii aus any indn 'dual, fitm. coi iuat"on. a-sr* ' it' >n
"i J.nInrr-hip;

ii) "Munii pal Cmooi ition" oie s «ny g, ieial a*it of -mtl |j d
AN 111-unit a: ih r the L* wsof the St.fe iif \ --ka;

Ij) *Aillage t'oijx-i.itiou" means an \hi-ka V.tive Vill:;e Cor-
j-0- dhlit oiganbid mi In thrl law. *-f the Stateof W.-kti a<a 1 ttsi*

o - for | iofit or sonj« ifitioipn. t* ntol old,/m mm f, fau age m. | ¥

mmti’' fe lLitiijs, ptej ifv, fe 1 d«'her li-dits Old Is-efp for : ml
iiih1ifof:i Vativevilltigi iiiii d. ife Wilhthe! > of thi« \€L.

k) "Fitnl" tv -its the XI.-Vii Vu'ir Fiid inthe C+ i.V'ffha
[ L Ist fie. o hi| heilhv M1 (; O;, ud

il) *ivi* ng Co- m;s- M1 - the feibdFt htd-St fe f.i |
1 wid «imgC. iii-i'" hmstd-l h-11v 7.
teaVIIN rniMtvf
t )\ 1 veviii <of public land '-1 water nnn§

V» £ ol .y ot torttiifof r»unnt t(. Fed« d lavy, and nil
. o ttos, t, HOfg)of the M.oki Statehood
t)|"<_<\ * 3 < wm ottt of the nh-, -glird titlo

MMI\®

gvpy i
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[fV -lirARrMBIf OF TNK INTERIOR

ft:  jjuicau of Lend Management

a3 crR P»rt2650
c.xciH«r Ho. 247S)

__'.Pcdccol Installations; Implementation
iJTitiol Section 3(e) ot O*r Alaska Native
' oveUdme Settlement Ag v -

Y= aockev: Burtuu of Land Management

zchok: R« rulmaling.

> itmmarv: Thia fiiul rulemaking
idea tha procedures to ba used by

Secretary of the Interior to C'try oul

, >dre|irovisions of aectlon 3(a) of tha
« -Alaska Native Claims Settlerarnt Act,

The procedure will be used to determine

" which lands held by Federal

departments or agencies were In actual
4t 1—durlnﬁ the time prescribed in the Act
such lands were not in actual

jind whic _
use and can be conveyed to Nativa
C rpuralions under the Act.
effective date: November 21 IHH1
FOR FURTHER IKORUUTICN QOKTACTt
Xkuiumunt McClute. (202) 343-4*11

I *
RIKII'C. Bruce. (2W2) 343-RT3S
or

Kel»erl Arnold. Bureau uf Lund
Man.igt ment. 7ul C Street. Pe\ 3
éré%horage. Ahitku W3L3 (W7) 27t-

SUt ICMCNTAnv iaformatiom; On
?I.tptelttlwl lh, 1UW Froposed

VA

JuTft. Written trspunset Were received
from the Slulr of Ahtrk*. the |
Dcpaitnent ol Ti.inspuilnhnti, the
Alaska R.iihoud. ~*aikn I*, detail, n of

"+ Native s. Inc.. Deri* : Sllaits Native
Cur:,, ration. Br»t, 1n.g Native
Corl,o:a*lun_Celt, a0”t: nalien,

v Chupj.ung Chuyn, h* > ws. Inc..

oy>

FkLtra Inc. Ga>1» I'.."*-a*)co. "id.
Hut) Cross. 1 ufli-g. tor.. Interior \Mhi,e

Asruetatmn. N'orlhw.,) S>darks
-~ 'Clii™ rdicn. ttnidakleet Native
JK " CKiicn and \.k T«l Kwaan. It é:
vYliet, jefpomrs .uvulain RvIrwi
-udualyvid, »
U rwtolly. incise who commented

lv

d tvpn-*vd ihnoj Inox» that th* J

ol > _ «clr)t was aenesi try Inorder

o rini i itthe Centrex*. m| Irtv»d uf

L« secil 1, 9(i)of t'lt Ahin*a Natl v Ct« *ia

em: king was published In the Federal
Register (44 FR 54254) Comments were
,Invited for 00 days endirg Novenihci 19.

Inwduy . Cclultttf!

Important lo note that the statu* of each
tract WAl be addressed by the Bureau of
Irnd Management on a casc-b){—case_
basis. It is Impossible in one rulemakin
lo take into account all of the individua
issues which could affect section 3((92.
dclrrminitlons. For this reason. Ihe final
rulemaking doe* not contiiin specific
example*.

The comments also recommended
specific changes that would make Ihe

" final rulemaklrg clearer and more

. understandable: The following

. discussion summarizes the comments
*m d suggestions received on a section-

+ ' ysection basis.

Authority  '< -W o

It we>> suggested that the word
“certain™ be deleted from the phrase
“certain Federal installations In Alaska"
as it appeared in Ihe proposed )
rulemaking. At explained In Ihe section
on “lands subject to determination”, the

rovisions of section 3(e) of Ihe Alaska

ative Claims Settlement Act and this
rulemaking apply to Federal
insinuations located within an as
withdrawn by sections 11(a)(1). 16(a), or
10(d) or selected in accordance wit
section 14(h)(H){B). Since the Federal
lands subject to determination are
specific ally identified in the final
rulemaking. Ihe word "certain" has been
deleted.

Definitions

This section leccived the la-yrst
number nf roirment* gettrail)
siiggestoig that the definitions were
incomplete or unclear. After careful
anal) sis and in rt-gjionsc to cnmtner.I*.
the definition* scc'ion of the final
ruh makIng di fir.c* three terms—
"hulditig upenny", “nppropriute selection
F_erlod" i,|td mSlote Diri-cIni". Other

inns which appei.red in thx di fintliun*
lertioti uf the oniposed rulemaking ate
now lontainrd in a new section.
#C-ii*rla for deti iminaticn*. The trnn
*s™dii >tntjcticuble Iruit" is lentiiiu.-d
It tho A ithaiil) section, whit h uses that
ti hi, us it is used in the Aluvka Native
Cii-iui* Ft tllem, nt Act. )

At>finilmn nf the leim "bulding
0;<rt" ha* been addi d Tht term was
add, d in lesponse to Ut latiineni that the
>3N<) artuuily nmirtdlitig the lands
to.d) nut nettratily be Ihe agt-nry
i “i.Sitas Jing the lands un Denemlar
1B 7). The tr» T t Ji ral inrlalhtitm”
a i J ithe pn-posed r'ga?«Uona
oi ftiJthelittli stdjrtl to

T Sett) mentAttH *rVmtk; j tsup d tefiur."tnn anJ is how itd.ber* d In
thep trletu{ JufltJl -tllne* u_nder_vlv [«l,dc the" _ttltml_rtn ‘Criteria f>x
h *nit(,,*nt «f.tl» Interior f-1armittulitin®, -

V\IJV w?kﬂ,-rghte whi h»l'-néis/ FOW.VTedsr.,I , Ha- T h «ojitiate »h tfieim
up,. Lr-fria si.t-Wtuti, iv- tn“w prv. "W eIt HHU- » . s» JI >cne
Nativertigotalftin* [01fc *h tga** It mV' . e¥dl leejd 1o -t a: the

id itf
Alfc *

/ Ruim nod Rrgulnlloni

questions raised by f 26511(c) (1), (2)
and (3) in the proposed rulemakin|,
which listed specific time period(Tor
selection. Since the Alaska Native
Clnlrns Sctllcn.nt Act itself. Its

Implent nting regulations end
subsequent congressional cnuclmenlt,
list the appropriate selection periods for
Native corporations, it is unnecessary lo
Include tlal Information in this final
rulemaking, This will avoid amending
Ihe regulations each time Congress acts
on selection periods. The third definition
added lo thefinal rulemaking i "State
Director" which means Dircetur, Alaska

State Office. Bureau of Land  y£ir’ # <

Management
Lands Subject to Determination

This section of Ihe proposed )
rulemaking drew a few comments which
pointed out three omissions in the first
parograph of Ihe section. First (hero la
no mention of Federal department or
agency lands located within the areas
withdrawn; second, the withdrawal
authorities cited should include section
16(d) of the Alaska Native Claims
ScUti-ment Act; and third, there is no
reference in the paragraph lo selections
made by the regional corporation for
roiiihe;* Alaska under section
14(h)(g)(B) of the Act Tl r*e emissions
have been corrected. The final
ml-making does not include u leftrente
to section 11(a)(3) uf the Artns
sc ooted Insome cemm, nls. This
change is not appropriate since
di ti rininatinr.s pursuant to se lion 3(€)
of thr Art do not apj y to Linds
withdrawn under si-Ltuin 11(a)(3). As
splained above, sever,! cunmints
qui stioned the nerd for statinc spec ific
srlet 'ion p<rloJs imd this h.s Thin
deleted.

Ctiterij for Delnrr. Inal'lin ,

T1LIs sec lion has bt«n adde | to further
chii fy thr procvdun-s for nuking a
ilet. M-ilndion und r.larlfy some of the
m'siindentandirg vkpiesstd In the
con no r tr on Ihe definitions section.
Ahme till of tho ci irfients fiuod tha
defuiillceis section of Ilio |a. po.cd
fuletniiking unclear. Theirfoie, the final
riilb'makiog h is Ik « n redrafti d lo icfleit
the Ihtce rrlUiia which the Buri :n, of
I'i: d Munagt mint will ure in order to
rrr.ke «s(e) ilclerndnutioA ct to whelhtf
the binds <«du pubbc hinds and, thus,.
subject In conveyanrv to a Native
i cup,nation These criteria, which were
previously reflected but not rxjircnsl
staled in the definitions sec tion are, {1)
Nat 'C am) time of use. (2) area to be
trtalneJ by the Federal agency, und (3)
| tei *I tobe Htiini'd | v the Federal
i tiey Frili polr.t w.u be dtcu- sed

bvM. iJYy.

W-.

1



- JAV Katurt 'nd Hne of uso-Thls
1 QKTun dealve. fromJ 2M5]6—8(.)(12 In
VIOVEMQ rulemaking and seta ou
tirve piottrioni.The first isthat the um
V** | K- fur »purpose "directly and
necessarily connected with a Federal
1 agency «>of Dtcamber 18.18;i". The
' toninant* suggested this language*
would more ¢ earlg refect the Intent of
K jfttioi’ 3(e) than the language ir. the
mmopoitd rulemaking.
TT.e second provision Is that the
-t activity must be continuous. deﬁendlng
* on the typo of use. throughout the
. | appropriate selection period. Two
V' aspects oflj.is provision need to be
A addressec”rhc final rulemaking
«« I providis that usc by the agency during
j-*a JWentire selection Deriod is necessary
\ (inorder for the lands to be exempt from
- Native selection. This provision
represents + compromise between those
' mpomments which favored e*tcblishing
‘carh egrncy’s usc solely on the basis of
f um on December 18.1871. and thoM
1 <ornments which expressed the view
that use ut any time during the
appropriate selection period and. In
some cases, proposed or future use,
should make the lands subject lo
retention by the agency. The provision
that use shrub! be continuous. _
Cursidi ring the type of usc. reflects this
rumpremise.

The th 3 prosision ir that the agency
claiming the land, if differ* nt bum the
agency ws-g ke land on Ben mbt-r 16.
tun, Tot Ijvc «similar function to
‘hat of t|_I—C>{]FbIaI using a e_nc?{. Ag'in.
tnis purti. sl tle fn.il ruhiiuli g
vrve* to tisure that ongoing ag<ncy
activities wee r.ut disru; Ud. while at the
«re time precluding Federal agenr les
f ejformir.g new and different functions
tom ossi rti.ig tights superio. lo the
selecting Native corporations,

|SJ Alfi to be retained by the Federal
'rgency-'l hit criterion derives from
[l 308505 ﬁ)_ and Sh) in the proposed
talcmuking. Hie fiisl subsection of th't
section of the fin | ruler..ling states
that the area whi. h the Federal agency
c«n retain shall be no bigger limn
reasonably ncccrsary lo support the
agency* use. This provision rcr [».nds to

‘those comments which found inclusion
uf this pn vithn In Ihe definitions
section refusing and repetitive; nnJ
farther clarifies "smallest proctlrable
'ract™ Thr nest subs thon requires that
the tract In question -edescribed In
appropriate terms (I -. by the US.

* surviv. smaller! aliquot part, metes a id
ljiundy it protraction dag-am). This
Provm_o_n torrps from | 21.°5.2(«'12) of
the %]Z}.II!QI_I.SII]_ mh rtialing and uspends
11 COOIRit .l which- ted an

I'cpWratii-n. 'I'V third p r*isiun | >

1 J.

NHL”

those types of agency um which fall
within the definition of section 3(e). la
"lend actually used in connection with
the edininistrstlon of Federal
insteleHons.MThls provision is
essentlallg s restatement of 11 26550-6
(a) and (b) In the definitions section of
the proposed rulemukling in response to
those comments which objected to the
Inciuslen of these items in the
definitions section. Improved lands. In
subparagraph (A) of | 26552(0)(3) ore s
category of land* that most comments
felt qualified as actually being used.
Some conunents thought subparagraph
(B) of that section, concerning buffer
zones, should be omitted. However, ths
rePuIatlon reflects the comments which
felt that reasonable buffer zones were
legilimstt actual uses of lands by
Federal agencies under tha section 3(e)
definition. Subpars™aoh (C) Includes
unimproved lands used for storage at
lands retalnobls by Federal agencies. It
Is another clarification of 1 6-
5(a)(1) of the proposed rulemuking in
response to comments.

There were many comments on
subpcragraph (DI of | 26552(b)(.) of the
}li_)ropqsed rulemaking concerning gravel.

he final rulemaking states that lands
containing gravel can be retained ty the
agency if the use is in direct connection
with the agency's Eurpose. In rerpor.se
lo comments wrhich found the proposed
rulemaking's "immediate future"
standard not Justified by the statutory
definition nor administratively practical,
the Department of the Interior uses the
i rd of the opproprlatc ( election period.
This is consistent with the section on
"Nature and time of use" us applied lo
all other Ped( ral lands. Again, this
{>ro\itinn reflet Is a compromise
>eween those comments which
indicated the agency's use should be
limited to those occurring on December
181671, nnd th- sc comments which
suggested that s«mo uses could extend
to anblndefmlteht;n )s I? |th2e( ;‘gérzr(%)(s)

Subparagraph |F) o I*a
restatement o? d( | 26550-5 (a)(3) and (b)
of thr ptopsiM-d rulein. ling Apencicf
will te *hi« to retain lands used by S
thud j..l’t?/ ‘which nrc dluctiy connected
to ths holding agency's purpnsrs, but
lands used primarily”lo derive revenue
writ be uv. lable for Native tr|r< lion.

Although Iwo comments nl jn nJ <0
wo'dingin the proioed ruh making that
* «duoks from L-ndv actually u*ed. thovt
lands wh:<& produce reverats for the
h Idmg eg' ncy if such mecnne
production tun be ihfined as fulling
wi'hit, the mandate of their itntulury
stability. Ihlt language has +n
is-! I'l.nT The statutory main’ *.* ran be
ort  filr| robro-tdiyasie* mmr

*4

almost any kind of revenue production,

thereby defeatln? the intent of tht

Alaska !Yattlve ﬁ: falms Settlement Act
33 ntent! 1o bentoincd by Federal

agency. This provision dcsls with ths

ISSue faised in 1 26552(c)(2) of the

proposed rulemaking, namely when

easements will be retairu 4rind under

I hat authority. In mest instances, the

holding agency shall retain a full fee

Interest in the tract; however, the

Department has determined thut rights-

of-way and electronic, light or visibility

clearzones may be reserved as

catsmrnts under section 17(b) of b=

ANCSA and DLMss regulations 43CFR.. ... y°\rfé

26504-7.This Is consistent with tha UJJ];\

authority and the Intent OUsection 18(b)

of ANCSA and will fully protect the

Federal Interest. The consultation

provisions for section 17(b) easements

will govern In the cases where

easements axe reserved. atjt *

Determination Procedures

This section has been amended lo
remove ambiguities and thus male tits
procedure easier for the public. Federal
agencies and Ihe Bureau of Land

anagement to understand and follow.
Paragraph (j) has been reworked us
sugjest.” d by comments. It Inu‘iporutcs
information contained In Ihe fust Iwo
senttncrs of f 26652andg_.|r.L|_vphs (d)
nnd (f) of thr proposed ratitmkirg
concerning notice, submission of
Information and time extensions. Two
changes were rude. At the request of
one comment, the Information, iul iding
maps, she uld be Liraishi J ir. tri; licate
for administrat've eorv* niiree Ata
rerult of several comments. lhe fn sl
rulemaking provides that the Slats
Director shall provide cipiev of the
Informatton submitted by the h -Iding
agency to affected N .tivecorp »rd >ma

Another change fiunt the prupnsed
rulema_kmg b>the provision for tl;.e
extension® of Grather than 80d..ys.
Several comments objected to ths
granting of a 60 day extension saying
that It would unduly delay the de'ision
P’WICOM while others oppored any

iltn>>lons. Thrwfor*. the final

rnb mp iktrg provldrs for N o Jay
exIf ntlcn. which ihould he adqeutc for
romplelli n nf Ir.fo;rmatlon gnthedug, yet
at the tame tl.no reduce Ihe time hegon
a determination. )

~Paragraph (It) of the section In the
final rvli making cn citer,mmit ation
p'oredurrv Is >¥<ntiil'> thr same as
p,mf>.ph (a) in the pr<p**ed )
rail'll allug rmr« ming I* <itfr> (nation
to b't furrlvhr d bv ihe u* .icy One
chance supgeMi Jly 4 ¢ nment was
tv.s theIrfrrnbinbe  rtlsi* fof
e.ih®@emket rtwnl j*11to

[t rt'mil >t Auotbir' (*»s>tiinv,js



jig ofright*, Interests, or

.mi'll use* granted to other* should *

| f,j, [n>dates of iisuance and
*'mnation. This information should
LrE\U_helpful In making Ihe section 3(e)
J, jhiiinution. and corsequently the
suggestlon was adopted. )
_ Paragraph (c) in Ine final rulemaking
incorporates paragraph (g) of the
proposed rule pertaining to Native
<ummcents, anc provides that Native
brporation | avc the same time period
DIt comment it agmet 't do lo submit
iiifnnnuticn. In order to allow for delays
mjnbiling”.e limr'period commences
(* from the dale of .trcipt of the )
information by tlie Native corporation.
. Para%raph d) concerning the burden
id{.roof on the agency is s reworking of
Qeragraph (c)(x). the second and third
cntenccs of paragraph (d). and
paragraph (c) of the proposed
rulemaking. This stipulation resulted
from one comment. )

Paragraph (e) is a rewrite of
paragraph |h) which clarifies points of

nfuMon on the issuance of decision
J.currents that were raised in several of
He r.c-rments.

The disnifstun of whether land should
V rc'ulni J In full fee 0* as an *>'*rrnt
t>jroviii'-Jin; aragre; h(c)(2) cf t##

; "oposcd ridonviking has hrin dealt
wiih in the criteria *s<'lon.
"die: nDcris'ms
Tnl: section is almost ihn'iun] to the
mpuMil tub'll), king o ;tr .itlditinn to
»3$>£ iph (.) is t! at the Stile D rector,
\l«4a. be rvt:Vd of the Secret.ry's
derision.

PutugMph (b) of 1 2155 4was
modified Lrc n.se the comments
-ugﬁrrsU d that b.ist'lets uj peals might
be #l<d on any clttermination that wus
cljcctionible lo n I'Yih r.d agency ora
Wati\r interest. Also, the first scnlinra
mms hanged to iiu'icalr that this
piovislun appl.es win ther thr epp ml is
Jjclged by an agency or U Nutiv*

evfjM.ralli.u.

« Kd'tv. Itlirjn >»dcorrections
a\k liyen pn-de at necegsary.
liep, Cp,luuihw "t final

r dunukirgit Pi'ainiont McClure.
Al«.il* TiogreM btalf, atsisted by | .«
staff ol 'lie O'f ce of Legislation and
r_|o_t2' Man tj » mrpt. Bureau of Lund
Mutngjoii* nt. . nil S inn_Fhunds of'lie
CithtufiN it<dd Li pattment of tha
N iO0klof.
* ' Nate—FLi 1) v ** lit. fI'r Ititellir h*S
Btftcra-") thur tli» Ja rUfitl* not _
glp Liattry luy Far i kirtg ke
ry.0.0'i" utanr L Q) <r>l i gilei
mw'Ul Ode: 1-44 «>dcl ft f that I

~Utiict the uaterity of theAl-u Vs
K'stlvr Chdns Siitent-ni Actof la'l (1J

-t

X -tr.-t. ®m S 'Y
U.B.C. 1001 cUeQ.). a new Subpart 2855

is added to Part 2050 Croup 2000.
Subchnplcr 0. Chapter 11, Title 430f the

Code UTFederal Regulations os set forth _

below.
Coy R Martin,

. Auhtunt Scen™toryofthe Interior.

October 17. irno.
Subpsft 2C55—Federal Installations

set [? .

20660-3 Autharity.

2605 Definitions, o
2155.1  lainili subject to determination.
20862 Criteria for determinations.
2603 Determination procedures.
664 Adverse decisions,

V' Authority. Alaska Clainms Settlement Act of

1071 (@.U .C. 1001 €l $*q h

‘

"or IB. or selecli J

Subpart 2855—Federal Installation

(245503 Authority.

Section 3(e)(ll1) of Ihe act provides that
the Secretary shall determine the
smallest practicable tract enclosing land
actually used in connection with the
administration uf Federal installation*
in Alaska.

115550-5 Definitions.

As used in this subparl. the term:

(if) "Holding agie_ncy" mejns any
reder.il agency claiming use of a tract of
land subject to these regulations.

(b) "Aﬁpropriate selection prilud"
means the stntutory or regulatory period
within which the lands were available
fin Native selection under the ad.

(r) "Rt .ie Director" mean* the
Director, Alaska St...c Olfkr. R oeau of
[.nn.| Management.

; 20651 Lands suhjecllo drtcrrrvtoation

(@) Itnidlr.g agency lands lor.ded
within areas withdrawn by sections
11(@)]1). 1G(n), or 10(d) of the act and
sutiseqarnlly selected by a village or
ieylonnl evaporation under sections 12
k the regional
corporation under lections 12 or 18 or
si'lecltil by 4. re%nonal corporation for
south' nst Alii'ka Tn accord uirr with
section 14{h)(8)(U) are subject toa_
detcuni ntlinn made undi r thiv suliport.

(b) 1jiiiJs in the National r»rk Fysir in.
lands withdrawn or reserved for
ration .- defense purposes end those
farmer Indian reserves elect* d antler
Section tOof the act uir not sibj<<ttoa
deterc.'n'tic n under stt tmn 3(c)(1) of
the act or I)ils subp >t I-r.ds v. thdiawn
urder section 11(a)(3) or 1 1(h). rvc* pt
kallit«)n). of the wet do nut in 'm1*
lands with li.iwn nr o'herwlve
i.'a'l' p'lated by nI'eder ¢!
[l.t'tcfeie. .IC not |ub|Jrrt lo4
deterinlr'dli'-} under k<"-lion* (+)(!) of
the net of this sob; itt.

nry utul

Vv-

r (26552 Criteriaf0r determinations.

Land subject to determination under
section 3(c§(l) of the act will be subject
to conveyance to Native corporations if
they ure determined to be public lands
under this subpart. If the lands are
determined not lo be public lands, they
will be retained by the holding agency.
The Bureau of Land Management shall
determine:

n)r Caturc and thr.e of use.

1(} If the holding %qency used the
lands for a purpose directly and
necessarily connected with the Federal
ogencly as of December 18,1971, and

(2) If use was continuous, taking Into
account the lyos of use, throughout the
appropriate selection period; and

3) If the function of the holding
agenry Is limit!: to that of the Federal
?ge?gcylusmg the lands as of December

&h) Specifications for area to be
rcP incd by Federal agency.

(1) Area shall be no larger than
reasonably necessary to support th*
lig-ncy's use. )

(2) Tracis shall I*c drscriltcd bY us.
Sutvry (or ?ortlon thereof), smallest
aliquot y.irt. rretcs aid huu'uis O
protraction diagram, as cppreprijt*.

a) Tr'r*s may ir<luric
[) Improved [ands; _

|(? Ujffer rone surrounddig Improved
lat'ds as Is renspribly necessary for
| utpnees s irh as safr'y mi asies,
ninintr nan* . security.  msi<ai control,
ri'  prulerllan and chainage,

lui) Dr.improved Lim U ev *d fr
storage. N .

_ (i«qy Lai.ris tautiiuitig gravid “r ol! ef
inderirlv uv d indin ct 1unite; Hun with
the neency’s piirpnwv and net used
simp’) a* a source uf &\ :iue or
Services, Tlte cstant <dlhe M.
rest rved r«a sourre uf mater'.il* wiif t o
the U IN d:.vtidied lait not d' jdtt* « as of
ti r date of the >ed of the appropriate
sta*flionr'rlod. it d S

(v) lantfv wed by a rmn jovvi: mental
entity or privalvp if ufar aum1) at
liesadinrt. nr ej-ary and sibrlonlial
cei-n. i lion to the pvpt-o of the hobJlug
op -ary but vholf net Inc hide I. ncb> from
wl'ich pun edt of the leaf*, permit,
ti nlrart, ur other means are used
I liirurily todr ive rev nue.

(c) In<nstInbo it-I'ined by Federal

ugene(\{._ _

(11 Cirernl)). fall < title to the tract
shell be it tlined, however, where ths
t:ad Ivu' dpiiircrlly for nccers,

th vitnni - light or visibility ch m rones
ur right uf way, ane<oet icnt may be

n ~rved in tiu ot full fee title where the
S' L Di. "* Xdetain Inf >Hatan

ran .um! ff Zdv 1fifr<ihrl j relr.lion.
t>!o* 0,i'l « '4d 1.t "uiry for the

.V
. D



-n- Of.". -
o particular use and that It would further
4 the objectives of theact
17 (2) Easement* reterved in lieu of ful
fee lit.c ahall be rescrved under the
rovisions of section 17(b) of the act and
20504-7 oi this lilin.

12655.) Determination procedures.
@ The Stale Director ahall
determination purruunt to the prevlsions
In this subpart. Where sufficient
*C _information has not already been
ioovilgel tiheSSated Thiectborskiod | issus
| written notice lo any Federal agency
. which the Bureau of Land Management
-has reCson to believe might be a holding
-va Vv* agency. The written notice shall provide
. that the inform tion requested be
'V " furnished in Iri licate to the State
*' Director within 90days from the receipt
of the notice. Upon receipt of
Information the Slate Director will
promptly provide affected Native
corporation, with copies of the
documents. Upon adequate and
Justifiable shewing as to the need for an
extension by the holding agency, the
, Sts™ Director may grant s lims
extension up tc 63cays to provide ths
|nf%rmat|on requesTt?1 in this subpart

*

S

N\ &

rt

the holding ngt-ncy shall Include the
fu'l. wing ?ol;?t.,rh trirt which is st Ljcect
! tu k<Urialnaton:
()) The function and scope of tht
Installation;

]_’If‘zdk m Hable legal description of tle

|3] Aliit of structures or other
. alterations to the character of hinds and
thelr function, their location on the tract,
and date of construction;

, (4) A J* «aip 'on of Ihe use and

function of any i naltc.ed lands;

(ft) Alist of r ?1/ rights, interests or

, permitted uses th* agency has granted

o others, Including other Federal
agencies, along with dates or issuance
end expiration and copier of any
relevant documents; )

(%) If available, site plans, drawings
and annotated aerial photographs
delineating ths boundaries of ths
installation and locutions of the areas
used;and )

(7) A narrative exuhmutton staling

<when Federal use of each area begun;

what use was being mcd* of dip lands
as uf December 18.1U7L; whether any
action lies taken place between
December 181971, .mi the end of th*

‘ ‘pnrtpitat* s Wetlnn period that svould
rediiie the arre nied. d, «nd the date
this action occurred.

’ (c) The Stale Dltector shall request
coaur.rr.ti Lom the *rl«(line Native
, corporation relating to I'* tdcal flcatioii
uf lands requiring a d>*r 'minn Hon. To#
period fur curomg&l by d aNative

*t

corporation shall tie as provided for the
agency In 12655.3(a) of this lid*, but
shall commence from th* dale of receipt
of the latest copy of Ihe holding agency's
submission. ) )

(d)  The holding agt()ency hits the burJen
of proof in proceedings before Ihe Stale
m%{g or under this subpart, A

ryiination of the lands lo lie
retained by the bolding agency under
section 3(e) of the set and this subpart
shall be made based on the information
available in the case file. If the holding
agency falls to present adequals
information on which lo beta a
determination, all lands selected shall
be approved for conveyance to th*
selecting Native corporation. = b s

(*) The results of the determination
shall be incorporated into appropriate
decision qipcuments.

124554 Adverts decisions.

@ Any decision adverse to tht
holding agency or Native corporation
shall bscome final unless ritgpealed to
ihe Alaska Native Claims At. ual Board
in accor * .nee with 43CHR Pari 4.
Subpart J. If s decision Is appealed, th*

>C

: ecretary may take personal jurisdiction
& informai'Y n to be progvi‘ra}@matter In accordance with 43

CFR Part 45, In the case of appeals from
off* cted Federal agencies, ths Secretary
may take jurisdiction upon written
request from the appropriate cabinol
level official The requesting official, Ihe
Stale Director and any affected Native
corporation shall be notified in writin
of He Secretary's decision regarding the
request for Seen Uriel Jurisdiction and
Ihe reasr.ns for the decision shall be
communicated in writing to Ihe _
re<1uest|ng ag%ency and any other patties
lo [he appea N
~(b)  When an appeal to a decision to
issue a convg?/a_nce it made by a holding
agency or a Native corporation on lit*
bavis that the Burrau of Land
Management neglected to m<<k* mm
determination pursuant to section s(e)(1)
of Ihe act. the matter shall be remanded
by tbe Alaska Native Claims Apjwnla
P>»rd lo the Bureau ot latnd
Mo.vtgencni for s dt U-rinitiation
?ursuant to sectio J(HE(I of tlei.tl and
i <vc regulations- - OUKO. That the
h >tding agency or Native corporation
has reasonably satisfied the Board that
its claim it not frivolous.

ts. 4*aNIMISJi«iNa4d
'inavcote UISII *

i>w

A* A
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THE PRECEDING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE

ORIGINAL.



BEFORE THE
ALASKA STATE LEGISLATURE
ON
SENATE BILL NO. 802 AND HOUSE BILL NO. 885 "AN ACT RELATING TO
TAX EXEMPTIONS; AND PROVIDING FOR AN EFFECTIVE DATE."

My name 1is Robert W. Loescher, Vice President for Resource
Management, Sealaska Corporation. Thank you very much for this
opportunity to present comments of Sealaska on proposed
legislation Senate Bill No. 802 "An Act relating to tax
exemptions; and providing for an effective date."

Sealaska Corporation supports the basic intent of the legislation
which 1is:

o] to provide for the exemption from real property taxes certain
properties conveyed under che Alaska Native Claims Settlement

Act

o] to implement the tax exemption required by ANCSA Section
21(d) as amended by ANILCA Section 904, which read as
follows:

PL 92-203 Section 21(d): '(d) Real property
interests conveyed, pursuant to this Act, to a
Native individual, Native group, or Village or
Regional Corporation which are not developed or
leased to third parties, shall be exempt from State
and local real property taxes for a period of twenty
years after the date of enactment of this Act:
Provided, That municipal taxes, local real property
taxes, or local assessments may be 1mposed upon
leased or developed real property within the
jurisdiction of any governmental unit under the laws
of the State: Provided further, That easements,
rights-of-way, leaseholds, and similar interests in
such real property may be taxed iIn accordance with
State or local law. All rents, royalties, profits,
and other revenues or proceeds derived trom such
property interests shall be taxable to the same
extent as such revenues or proceeds are taxable when
received by a non-Native individual or corporation.”



"SEC. 904. Subsection (d) of section 21 of the
Alaska Native Claims Settlement Act, as amended (43
U.S.C. 1601, 1620(d)), is amended to read: "(d)()
Real property Interests conveyed, pursuant to this
Act, to a Native individual, Native Grou; Village
or Regional Corporation or corporation established
pursuant to section 14(h)(3) which are not developed
or leased to third parties or which are used soldely
for the purposes of exploration shall be exempt from
State and local real property taxes for a period of
twenty years from the vesting of title pursuant t
the Alaska National Iliterest Lands Conservation Act
or the date of issuance of an iInterim conveyance or
patent, whichever 1is earlier, for those interests to
such individual, group, or corporation: Provided,
That municipal taxes, local real property taxes, or
local assessments may be imposed upon any portion of
such interest within the jurisdiction of any
governmental unit under the laws of the State so
long as such portion i1s leased or being developed:
Provided further, That easements, rights-of-way,
leaseholds, and similar interests iIn such real
property may be taxed iIn accordance with State or
local law. All rents, royalties, profits, and other
revenues or proceeds derived from such property
interests shall be taxable to the same extent as
such revenues or proceeds are taxable when received
by a non-Native individual or corporation.”

to define the term "developed" as used iIn ANCSA Section 21(d)
inorder to establish the point iIn time at which exempted

property becomes taxable under State and local governmental
authorities.

Of Darticular concern to Sealaska Corporation and other
timberland owners is the application of the propo ed legislation
to Forest land throughout Alaska. The proposed language included

within the proposed AS 29.53.020 (k)@ which reads as follows -
IS acceptable:

"Fo*est lands, as defined iIn AS 41.17.950(6), shall
be 1i1eemed "‘developed™ when gainful or productive
present use occurs and thbe owner of the forest land
Tiles a notice cf conversion under AS 41.17.113.~

The effect of this provision Is to exempt developed or



undeveloped forest lend unless the landowner notices the Stete of
Alaska pursuant to AS 41.17.110 that he Intends to reclassify or
convert his forest land after timber harvesting to other uses
such as issidential, commercial or industrial purposes. The
provision in the Forest Resources and Practices Act reads# as
follows:

"Sec. 41.17.110. Conversion of forest land to other
uses. An Intention to convert forest land to other
uses after timber harvesting may be stated in the
notification submitted under AS 41.17.090. In that
event, reforestation rquirements adopted under this
chapter do not apply, except that conversion shall
be completed during the time set by regulation for
minimum reforestation of the land, and other
requirements fot revegetation may be Imposed to the
extent permitted by law. If the commissioner finds
at any time that the responsible party has failed to
conform to the intent to convert as stated in the
notification, the commissioner shall revoks approval
of the conversion and require full compliance with
reforestation requiremens. (Sec. 1 ch 1t8 SV\ 1978)°~

Our concern 1is that the definition "real property””which 1is used
in ANCSA and Title 29 not include and specifically separate
reference or application to "forest land””- where taxation 1is a
consideration. Currently, the definition of these terms in
Alaska statutes are, as follows:

"AS 29.73.010 (13) "real property"™ means land and
improvements and all possessory rights and

privileges appurtenant the property and includes
personal property aftlxed to the land or
improvements."

"AS 41.17.950 (6) "forest land””means land stocked
or having been stocked with forest trees of any size
and not currently developed for nonforest use,
regardl*ss of whether presently available or
accessiole for commercial purposes, and Includes any
such land under state, municipal, or private
ownership;"

Sealaska Corporation wants to make it perfectly clear that it 1is
not opposing consideration of taxation of forest lands at this
time or in the future, but is seriously concerned about the basis



or philosophy of any tax program on forast raaourcta conaidarad
by tha legislature or advancad by timbar industry. This proposad
legislation "touchas tha adga"™ of that discussion in an
incomplata manner. By this we mean that:

0 forast lands should ba traatad on a rasourca severance tax
basis rather than on real property basis as envisioned in
Title 29.45.010 Municipal Property Tax

0 forast lands are a resource of State concern and not a
rasourca which should ba dealt with in Title 29 Municipal
Governments. Oversight, regulation and any taxation of tha
forast rasourca should ba administered by State government
and not by local governments.

This philosophy 1is clearly expressed in the legislature®s
Declaration C| intent AS 41.17.010 of the Forest Resources and
Practices Act adopted three years ago, as follows:

Sec. 41.17.010. Declaration of intent. The
legislature declares that

(1) the forest resources of Alaska are among the
most valuable natural resources of the state, and
furnish timber and wood products, fish and wildlife,
tourism, outdoor recreation, water, so , air,
minerals, and general health and welfare;

(2) economic enterprises and other activities and
pursuits derived from forest resources warrant the
continuing recognition and support of the state;

(3 the state has a fundamental obligation to Insure
that management of forest resources guarantees
perpetual supplies of renewable resources, provides
nonrenewable resources in a manner consistent with
that obligation, and serves the needs of all Alaska
for the many products, benefits, and services
obtained from them;

(4) government administration of forest resources
should combine professional management services,
regulatory measures, and economic incentives 1In a
complementary fashion, and should draw upon the
expertise of professional foresters 1in conjunction
with other disciplines;

(5) under the leadership of the Department ot



Environmental Conservation, the state should
exercise its full responsibility and authority for
control of nonpoint source pollution with respect to
the Pederal Water Pollution Control Act, as amended;
(6) subject to Sec. 307(f) of the Coastal Zone
Management Act of 1972 (P.L. 92-583), theprovisions
of this chapter shall be the basis for forest
management standards, policies, and guidelines
developed under the Alaska Coastal Management Act.
(Sec. 1 ch 108 SLA 1978)

0 any forest resource tax program by lhe State of Alaska should
consider, at a minimum, equal assessment or parity between
federal and state and even local sorest lands in the
application of the (PILOT) payment in lieu of taxes by
government timberland holders or xease holders end the level
of taxes to be applied to private landowners. These
resources compete in the market place. It is.important not
to create an artificially induced disincentive by «n
inequitable tax program as a part of development of timber

resources in Alaska.

Additionally, it is hoped, that in the future 1f a tax program is
designed for forest resources that such a program would recognize
and provide credits for those forest land owners who make every
effort am 1investment to meet environmental restrictions and
requirements, reforestation and other similar requirements now
Incorporated in the public laws and are becoming a matter of
business practice.

Sealaska Corporation urges your positive consideration of this
bill this session. We are available to work and discuss the many
aspec e of forest land taxation a- any time, now or Jn the
future. Thank you.



Kle
Something to think about:

Assume "develop” not to mean physical change or Improvement. Assume 1t to
mean the generation of Income through use of the land (l.e., farming,
foresting, mining...exclusively that sort of development).

When you read sec. 21(d) with that thought 1n mind, some otherwise ambiguous
terms fall Into place. That is the main reason our current Interpretations
are different from those we had originally.

In the expression "developed or leased”, the two words seem to be non-related,
although 1n context they appear to be used almost Interchangeably In several
places. If you adopt the definition stated above It makes sense for Congress
to have used them In that manner. The conmon ground shared by those terms Is
the generation of Income through use (leasing, foresting, etc.) of the land.

The use of the term “exploration™ also fits nicely Into that train of
thought. Clearly, exploration Is necessary before productive use of the “»nd
can occur (where subsurface, non-renewable resources are concerned). ANCSA,
calls for the retention of the exemption until exploration ceases; or until
generation of Income through use of the land begins.

The link seems legitimate and certainly provides consistency...something we
have found lacking In any other interpretation.

ANCSA says the property is taxable "for so long as such portion Is leased or
being developed”... a very strong Inference that as soon as "development"
(generation of Income) ceases, the property again becomes exempt for the
rtmainlng period of the moratorium. Once again, the Corporation uses the
i.icore from use of the land to pay taxes. When the Income stream ceases,
there Is no longer any capital for payment of taxes.

Another very Important consideration is hat If Congress intended for
developed (as In subdivision "development™) land to be taxed, why didn"t they
say so? There Is no reference to the sale of developed land, nor the thought
that the land should be taxed when "developed™ and made ready for sale. As a
matter of fact, there 1is no reference whatever to the term "sale" iIn Sec.

(). e

Let"s consider whom we"re dealing with in trying to Interpret Congress®
thoughts in drafting ANCSA. Tne typical player was probably some guy from the
midwest who had never even seen Alaska, and who had a mental picture of the
State which was about as far from realistic as It could possibly be.

I"m sure he was picturing Eskimos, igloos and tceoergs on the one hand, and
the Infamous Anchorage oil and industry magnates on the other. 1°m equally
sure tnat tne last thing on his mind was the subdivision, development and sale
of residential property (Who the hell would want to live at that place,
anyway?) .



So the plain Cact as we see It Is that Congress did not consider the
subtleties of application that we have all been discussing 1n our wrestl ng
match with Sec. 21(d). They very likely only considered productive
development of the earth (extraction of minerals, etc.) In drafting the
language. If that thought 1s va’ld, and If their view of Alaska was likewise
Inaccurate, how could they possibly be thinking of subdivision development and
resale when drafting the exemption?

What all this leads us to Is the Waving extension of thought:

1. Congress did not consider subdivision resale one way or theother, and
therefore Sec. 21(d) contains no reference to It.

2. If 21(d) contains no reference to It, then It Is not viable toattach that
definition to the word "developed".

3. ANCSA 1s definitely indian Law and therefore should be Interpreted 1n
favor of the Alaska Native.

4. If It Is valid to theorize that the Corporation might be forced to sell
subdivided property In order to pay the taxes levied against It, It should not
oe taxed. Tax levies against suco land would (at least 1n theory) be In
direct opposition to the basic purpose of ANCSA.

Therefore, ANCSA land, even If subdivided and offered for sale, might not be
taxable. Franxly, we believe the courts would see It that way.

I nave attacned an excerpt from the very recent study on supply of, vs. demand
for, lands In the State. The study was done by Ken Gain, MAl, who has an
excellent reputation statewide.

Hy thought was that with State disposals, municipal disposals and, potentially
ANCSA disposals flooding the private land market, there might be virtually no
demand for subdivided land, and therefore, we might be unnecesserlly concerned
over this problem. 1 still think that is probably the case, but Hr. Gain
additionally points out that \NCSA land managers are seriously considering
lease rather than sale of the lands.

By anyonels definition tne leased lands will be be taxable.

I guess the bo*tom line here is, that from a practical point of view, |
sincerely think we have made too much of tnis temporary, potential problem.



ASSESSMENT OF MARKET DEMAND
FOR STATE LAND
for
Division of Lond A Notor Manageaent
Departasnt of Noturol Rosourcoo
Stoto of Alaska

January 11, 1982

by i
REAL ESTATE SERVICES CONPANV

Projaet Taaai
Kannoth Jay Cam, MAI, SRS, CCIM
Project Coordinator and Principal
Allan Beraotroa
Senior Consultant
Donald Crahaa
Associate Consultant

Am ' £ma Santa Caaya”

Consultant



Native Corporation Land Offering*. Oataila of Native cor—
poration land offeringa are diacuaaed i« the appropriate
Rogional Land Market Surveys. Noat Native corporation* have
liaited plana or no plana for diapoaal or land to tha public
in the neat 5 year*. Soae aubdiviaiona havo been developed
for ahereholder diatribution, and soae resale* to uonahare-
holdera have occurred. fo cope with tapending aubatantial
reel property taxation in the 1990at a raaaonable aaauaption
ia that aore Natlva diapoaal* will occur in the eecond half
of th* 1980a, which will aatiafy aoae urban and reaote land
deaanda. However, little inforaation 1ia available preaent-
ly. ir isaue betnqg addressed by asny Native corporation
land aanagers ia the choice of disposal by long tera lease
with no future purcheae right*, anc -Jinpoaal by sal*. of
thoae 1interviewed, aoat nnagere preferred land leaaing. Aa
the deaand for State land includes a aegaent of buyers
e»e priced out of the private land oarket and desiring
the statu* of land ownership, the deqree of competition
which Native land leaaas will offer State fee interest aales

ia unknown.

Hal Es* Sadca Cwapaaj
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Introduced) 2/16/12
Raferrad: CoMMilty % Regions
Affairs and Finance

IN THE SENATE BY FERGUSON
SENATE BILL NO. 602
IN THE LEGISLATURE OF TBE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
For an Act antltladi "An Act relating to tax exeaptlonei and providing for
an affective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA)
* Section 1. AS 29.33.010(a) is aaanded bp adding a new sub-paragraph to
read)

(9) real propet - or interests therein which are exempt from tax—
ation under the Alaska Native Claias Settlement Act. as amend"d by the
Alaska National Interest Lands Conservation Act <43 USC 1620(d)(1), aa
more fully provided in (k) of this section.

¢ Sec. 2. AS 29.33.020 la aaanded by adding a new paragraph to road:

(k) The tax exemption required by the Alaska Native Claim* Settle-
Bent Act, as aaended by the Alaska National Interval Land Conservation
Act (43 USC 1620(d)(1), shall be Inpleaented according to the following

condition:- end interpretations:

Y) The term "developed"” shall aean a purposeful auditlca-

tion of the property troa its original state which effectuates a condi—
tion tor gainful or productive present use without further substantia—
tion modification. Developed property, in order to reaove the exemp—
tion, must be developed for purposes ocher than exploration, and be
Halted to the saalleai practicable tract of the property actually usod
In the developed state. Surveying, platting, construction ot roads,
providing utilities or other siallar actions normally considered to be

component parts of the development processedo not neceaearil”creatv a
developed state within the meaning of this sub-section. Forest lands,
-1- SN S02



| so defined in AS 41.17.930(6), shall be deemed "developed" when gainful

3 or productive present use occurs and the owner of the forest land files
3 a notice of conversion under AS 41.17.110.

4 (2) The term "lease" means a grant of primary possession

. enterod into fcr gainful purposes with a determinable fee remaining in

. the hands of the grantor. With raspact to laaae which conveys rights of
7 sxploratlon and development, this exemption shall continue with re—

| spect to that portion of the leased tract which is used solely for tho

° purpose of exploration.

10 (i) If the property or interest therein reverts cu an under—
I developed state, or if the lease is terminated, or 1if property which Is

13 currently taxed should be used for purposes of sxploratlon, the exemp—

B tion shall be rclrstated, subject to the provisions of this subsection.

14 * Sec. 3. Section! 1 an* 2 oi this Act are retroactive to December 31,

14 1980.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT SITKA
CONSTRUCTION AND GENERAL

LABORERS LOCAL 942, INTER— g
NATIONAL UNION OF OPERATING

ENGINEERS, LOCAL 302, AND

TEAMSTERS LOCAL 959, STATE i f %
OF ALASKA. ok % B mo*
Plaintiffs, Owutv

VS

CITY AND BOROUGH OF SITKA;

THE ASSEMBLY OF THE CITY AND
BOROUGH OF SITKA, State of
Alaska; FERMIN B. GUTIERREZ,
City Administrator, City and
Boromih of Sitka, State of
Alaska; EDMUND N. ORBKCK, Com-—
missioner, DEPARTMENT OF
LABOR, State of Alaska; ALASKA
LUMBER AND PULP COMPANY, INC.,
A Corporation,

Defendants.

No. 1S1-79-145 CI1V

MEMORANDUM OF DEC .CJOU
1 Statement of the Cauet

Before this court are reciprocal motions for summary
judgment. Plaintiffs and defendant, Alaska Lumber k Pulp Co.,
Inc. joined by defendants, Edmund N. orbeek and Department of
Lal)Or Inith eontend that they are entitled to summary judgment
as a matter o( law pursuant to Alaska H. Civ. Pro. 5b.

This ease arises out of the construction of the Green
Lake hydroelectric project and the contract for the ualo and
clearing of timber between ALI* anil tho City and Borough of
Si lk.i. Tho Issue 1is whether wago rates under tho contract for
tho sate of timber and ronorvoli clearing Is governed by the
provision ot Alaska®"s Little Bacon-Davis Art, AS 3b.05.010
ot se»j, ALP payed its employees less than tho prevailing waje
rates set by the Division of Wages and Hours, Department of

Lalsir, State of Alaska.

(Alaska Court System

Abate



In March 1979, the City of Sitka published its intent
to receive sealed bids for the construction of various portions
of the Green Lake Project including the clearing of the timber
in the area. On April 19, 1979, ALP submitted an irrevocable
offer to purchase the commercial timber and to accomplish the
clearing 1in accordance with the pertinent specifications of
Contract No. 3, Green Lake Project Dam and Power Plant. The
City of Sitka then modified its notice to prospective bidders
with respect to the Reservoir Clearing Contract as follows:

a. The Owner will award a separate Contract for
substantially all of the reservoir clearing. Tnis
reservoir clearing contract award 1is contingent
upon the clearing contract paying the Owner a

predetermined contract amount for the value of
the merchantable timber.

b. The owner has obtained an offer for tho
purchase of tho timber 1in the amount of Two Million
bDollars (v2,000,000.00). In addition, tho clearing

contractor will perforin tho reservoir clearing

pur niml to the requirements of this Contract No. 3
at no additional cost to the Owner. A copy of the
referenced offer is attached hereto as Attachment 1
to these Gpocial Instructions to Bidders.

C. IZ7ich Bidder may, at its option, at the same time

of submitting its proposal on Contract No. 3, submit

a separate pro|*osal 1in a separate envelopo for

clearing the reservoir including sale of merchantable
timber, subject to tho same terms and conditions

as stated in Attachment 1 to these Special Instructions
to Bidders provided that:

(1) Tho payment to the Owner for the value of the
merchantablo timber shall exceed tho amount
stated in tho referenced Attachment 1.

(2) Payments shall be made in tho same manner and
projM)rt ions as stated 1in the referenced
Attachment |I.

d. Bidders shall condition their pro|K>sals for tho
separate reservoir clearing contract to enter into
hi agreement with the Ownor only if thcr proposal
on Contract Number 3 is accepted by tho Ownor.
on Juno 13, 1979, tho City of Sitka signed a Separate
contract with At.P lor tho sale of all timber within tho desig—

nated site as Hel out in the specifications of Contract No. 3.

In*_ iwJot. tt. tho tImL.*.;- sale contract was lang» »g® which stated

(Alaska Court System
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hat Contract No. 3 was incorporated by reference. The wage
ates in Contract No. 3 are specified as follows:

a. The Contractor or 1its subcontractor shall pay
wages which are not less than tho current prevailing
rate of wages as determined by the Alaska

Department of Labor for labor of a similar

nature 1in the region in which tho work 1is done.

The rate of wages shall be adjusted to the wage

rate for each pay period as applicable under

AS 36.05.010.

11 Administrative Action:

°F This case was originally filed by individuals claiming
* r eights as union members and taxpayers against the city, state
101 aid ALP. The primary remedy sought was an injunction. When

22 I .he temporary restraining order was denied the partiesentered

ﬁ Into a stipulation that substantially changcd the issues raised.

1? I Tliis metamorphosis 1is relevant to resolving the first
" I latter in dispute: whether this court functions as a reviewing
15 1 eourt under an administrative appeal or as a court exercising

l: I liniﬁal jurisdiction. Plaintiffs claim this 1is an original

L8 1 Ltion socking declaratory relier. Defendants claim that this is
19 .ﬂ administrative appeal subject to appellate review rules as
20 | U) interpretation of statutes and as to exhaustion of adminis—

trative remedies.

ifu $
- This court finds that the nature of the action is
)3 one for declaratory relief and is not an appeal. The primary
04 reason for this conclusion 1is that no adjudication ever took
23 place before the Wage and Hour Division, Dop»rtmont of Labor,
26 State of Alaska Division. Tho authority of the Division tO in—
27 vestigate and hold hearings 1is found in AS 36.05.030. This was
28 not done. Sou admissions by the Division found in Exhibit C,
99 attached to ALP"h reply memorandum and Exhibit K, attached to
30 plaint ilfs® niomorandun 1in opposition.
31 In April 19/9, tho City of "itka received a form letter
32 from the Wage and Hour Division, Alaska Department of Labor * <%

Vlasta Court Itm
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idvising them that the work to be done by ALP was covered by
fitle 36. The City of Sitka did not agree. Subsequently,

>n May 15, 1979, an advisory memorandum from the attorney
jeneral®"s office to the Director of the Wage and Hour Division
stated that the primary purpose of the clearing contract was
the sale of timber rather than construction of a public work
inid therefore was not subject to the provisions of Title 36.

The Director of the Wage and Hour Division was
thereafter asked orally by plaintiffs®™ counsel if a formal de—
termination had been made by the Division as to whether the
land clearing contract was covered. The oral response was th t
ﬂ) formal or written determination had been made and none would
jc made. See admissions attached as Exhibit K to plaintiffs®
reply memorandum. Only a "tentative conclusion”™ was reached
jy tho Division. Answer to request No. 7, page 3, Exhibit C
to ALP"s reply.

This court concludes from the record of this matter
that the Division of Wage and Hours has not made a determination
)n the 1issues raised by the parties. Not only 1is the Division"s
josition uncertain but in any event no effort was expendud by
the Division to obtain all the facts and apply the law to those
racts. See answer to request No. 8, page 4, Exhibit C to
\LP"s reply. Because no administrative decision was made by the
Jivision this matter will not I>c treated as an administrative
ippcal. Therefore, the standards of review suggested by defen-
lants will not Ix* followed. The action, or more appropriately
lick of action, by the Division has no significance in the d*VISion
Lo be made here. This court®"s decision as to statutory con-—
struction is banetl on tho merits of the arguments put forth by the
eirties. ,

/ /7 /7
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Il Interpretation of AS 36.05:

All parties have moved for a summary judgment, however
plaintiffs had, on April 18, 1980, filed a statement of genuine
issues as to the activities of the Division of Labor. As re*
fleeted in the preceding comments, the court does not find a
genuine 1issue of material fact as to what there transpired.

The court®"s request for briefing on remanding this
case lo the Division of Labor was generated by a related concern,
ie that the legislative policy stated in AS 36.05.010 et ﬁeq
might best bo advar od by giving that agency a chance to
apply its expertise. All parties opposed such a remand. The
court concludes the record is adequate for a decision on the
mcr ilst.

The question 1is whether the activities agreed to by
ALP is within AS )6.05.010, 1ie whether work done by ALP under
the contract was "work performed on public construction."”

AS J6.95.010 defines "public construction™ to mean "the on-site
field surveying, erection ... of highways or other 1improvements
to real property ..." There is no dispute that tho construction
of Grc-nluko dam is within Lite definition of public construction.
What 1is in dispute is whether the activities of ALP are also
included within the definition of "public construction."

The social premise of AS 36.05.010 1is that workerb
on government 1lobs should be paid a wage equal to that paid by
other employers tu the area. The rationale of this premise is
that lhe government should not be a party to a contract that
pays directly oi indirectly a wage rate less than that pre—
vail ing in the area where the work is to be done. Tho legis—
lative concin In with the wage earner.

The function of the court in to give a reasonable

interpretation of AS It 05.010 and specifically the definition

(Alaslul entxi £ tlral
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of public construction contained in AS 36.95.010. The meaning
of these sections should give effect to the legislative purpose
where possible. Lacking controlling Alaska authority, the
decisional law of the federal act and similar state acts cited
by the parties establish the guidelines for the decision of
this court.

The plaintiff charactar*zes the agreement as a "land
clearing contract” whereas defendants say it is a contract for
sale and cutting of timber. The agreement contains aspects of
both. Affidavits have been submitted and reviewed which compare
the instant contract with a typical forest service timber sale
contract. These affidavits seek to balance the contractural
commilmunts toward one view or the other. From ALP"s view the
contract is entered into because of its need for merchantable
timber. From city ™ point of view the reason for tho contract 1is
to cl a: the laud so that the dam could be built. The land was
acquire I from the state for the purpose of constructing the dam
and 1its watershed. The city entered into tho contract under its
aulhot 11y to build a dam.

1 find that after considering all of tho circumstances
relevant to this agreement that the predominant characteristic
is that tho work lo be done is an integral part of tho dam con-—
struct ion and in therefore "public construction". The work 1is an
integral part of the dam hccauso of tho following factors which
arc not 1intended to bo all inclusive do suggest thu primary
factor tit

1. the clearing of tho land is necessary for the danm;
the clearing must occur within a reasonable time of
the d.un construct ion; .
I. ,tho interrelationship of the cutting and clearing
with the dam construction 1is strong and requires

management control by tho city;

(AlssJts Court £gstrm
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4. the specifications of the contract are dictated
»

by the needs of the dam construction, and
5. the work 1is being performed on the dam site.

The city and ALP, parties to the contract, now stress
the separateness of the clearing from the dam itself and that
the two contracts wer» awarded together because of the
state"s delay 1in conveying the land. The fact that the land
clearing work was 1initially included in the bid offering and the
"prevailing wage" to be paid 1is only one circumstance from which
I infer that this 1is "public contruction”™ unde** AS 36.05.010 and
AS 36.95.010. More important ia the nature of the work to be
done nnd how it elates to the dam.

The work being done is to clear the land. The by-—
product of this clearing is merchantable timber, hence the
price paid by ALP. However from the government®s point of
view this 1is incidental. The focus of the rationale of
AS 36.05.010 1is on how the government pays public construction
employees not on whether the contractor or subcontractor has
separate economic aims. The intent of ALP and the city 1ia not
controlling. The savings that may result Lo the city if contrary
to the purpose of AS 36.05.010 must be over riddei whore, as her*
L*.ie work involves public construction, now therefor

Plaintiffs®™ motion t c summary judgment 1is granted

5 Ybia 1, (*»
1SSUKO this -} day of October, 19HO.

Duane Craske
Superior Court Judge

COP IKS TO:
Ilniee Monroe*, Kng.
Jdain"us 1< Clark, Ksg.

Hmcc M. Hotel ho, Ksq.
Peter S. Illullgren, Faq.

(Alaska Ccmrl
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April 16, 1982

Patrick M. Anderson

Office of Legislative Affairs
Municipality of Anchorage
Pouch 6-650

Anchorage, Alaska 99502

RE:  ANCSA 1 21(d) and CSSB 802
Dear Mr. Anderson:

This letter is to confirm the understanding reached on April 15,
1982 between Cook Inlet Region, Inc. (CIRI) and the Municipality
of Anchorage (Municipality). With respect to residential sub—
divisions within the Municipality, individual lots therein shall
be deemed "developed" within the meaning of ANCSA f 21(d), as
amended, when the particular lot has (a) all requisite utility
and sewer lines in place on the lot line, (b) completed road
access, and (c) met all other legal requirements for sale.

This understanding, which represents a compromise between CIRI
and the Municipality regarding certain specific issues, IS In—
tended to apply solely to CIRI lands within the Municipality,
and 1s contingent upon enactment by the Alaska Legislature of
the Committee Substitute for Senate Bill 802 (C&RA).

Very truly yours,
COOK INLET REGION, INC.

_Tephen®"cTT Hillard
Vice President & General Counsel

SCH:pi

cc: Senator Arliss Sturgelewskl
Senator Frank Ferguson
Senator Donald GllImrn
Richard Aks

CIRIBUILDING 2829 "C"STREET P.0.DRAWER4-N ANCHORAGE ALASKA 98609  PHONE 274-8698  TELECOPIER 907-27MSM



POSITION PAPER

Requested by: Senate formunltv and Regional Affairs
Subject: Senate Bill No. 802 / House 8111 No. 885
Departmental Position: Support With Amendments

Remarks:

HISTORY AND RATIONALE OF SB 802 ANO HB 885 =
History:

In December, 1971 Congress adopted the Alaska Native Claims Settlement Net
(ANCSA).  In December of 1980, the Alaskc National Interest Lands Conservation
Act (ANILC/™) was passed Into federal law amending certain sections of ANCSA.

Section 21(d) of the amended act provided for a property tax moratorium on
ANCSA lands for a period of twenty years, subject to certain provisions within
the act. That section reads as follows:

TAX MORATORIUM EXTENSION

Sec. 904. Subsection (d) of section 21 of tr ska Native
Claims Settlement Act, as amended (43 U.S.C ,
1620(d)), 1s amended to read:

"(d)(1) Real property Interests conveyed, pursuant to this
Act, to a Native Individual, Native Group, Village or
Regional Corporation or corporation estaollsheo pursuant to
section 14(h)(3) which are not developed or leased to third
parties or which are used solely for the purposes of
exploration shall be exempt from State and local real
property taxes for a period of twenty years from the
vesting of title pursuant to the Alaska National Interest
Lands Conservation Act or the date of Issuance of an
Interim conveyance or patent, whichever Is earlier, of
those Interests to such Individual, group, or corporation:
Provided, ’hat municipal taxes, local real property taxes,
or local assessments may be Imposed upon any portion of
such Interest within the Jurisdiction of any governawntal
unit under the laws of the State which Is leased or
developed for purposes other than exploration for so long
as sucn portion is leased or being developed: Provided
further, That easements, rights-of-way* leaseholds, and
similar Interests In such real property may be taxed In
accordance with State or local law. All rents, royalties,
profits, and other revenues or proceeds derived from such
property Interest shall be taxable to the same extent as



Department of Community and Regional Affairs
Position Paper
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such revenues or_é)roceeds are taxable when received by a
non-Native Individual or corporation.

"(22 (Any real property Interest, not developed or leased
to third parties, acquired by a Native Individual, Native
Group, Village or Regional Corporation, or corporation
established pursuant to section 14(h)(3) In exchangie for
real property Interests which are exempt from taxation
pursuant to paragraph (1) of this subsection shall be
deemed to be a property Interest conveyed pursuant to this
Act and shall be exempt from taxation as 1f conveyed
E)ursuant to this Act, when such an exchange Is made with
he Feder.'l Government, the State government, a municipal
government, or another Native Corporation, or, If neither
party tc the exchange receives a cash value %reater_than 25
per centum of the value of the land exchan?_e , a private
party. In the event that a Native Corporation _
simultaneously exchan?es two or more tracts of land having
different periods of tax exemption pursuant to subsection
(d), the Berlods of tax exemption for the exchanged lands
received { such Native Corporation shall be determined (A)
by calculating the percentage that the acreage of each
tract %l\_/en up bears to the total acrea?e given up, and (8)
by app_yln% such percentages and the refated periods of tax
exemption to the acreage received In exchange".

A conspicuous lack of definitions for key terms along with certain ambiguities
in Sec. 21(d) have caused some Interpretation problems for parties Impacted by
the legislation. ANCSA Corporations have complained of unequal treatment from
one taxing jurisdiction to the next, and local assessors have voiced their
frustration In attemptln% to Interpret the language. The situation 1s further
complicated by the fact that there 1s almost no legislative history available
for ‘guidance on that section.

The Propos_ed language 1s Intended to provide some clarification of the section
and tofurnish a means for the proper = Implementation of the moratorium. It
has been drafted In an effort to more closely define those terms whichhave
caused problems or created concerns, and In an attempt to provide some equity
of application of Sec. 21 (d) statewide.

Rationale:

The logic followed In drafting the proposed language was drawn from the basic
Intent of Congress In their adoption of ANCSA. ~Generally, that Intent was to
allow Alaska's Native commun|t¥ a reasonable amount of time to develop the
lands conveyed to them pursuant to the Act and the opportunity to enter the
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economic mainstream of society without being forced to make premature or
unwise decisions In order to pay property taxes.

The purpose of Section 21(d) was to assure that local taxes would not be
levied on the lands for twenty years, or until such time as they( were .
developed or leased. Based upon consultation with Individuals familiar with
the legislative history of ANCSA and ANILCA, It appears that Congress Intended
the taxability of ANCSA lands be linked to the generation of Income, tnereby
Prowdlng tne revenues necessary to pay property taxes without risking loss of
nelr lands through taxation.

Brief explanation of specific terms and concerns with the bill follow:
29.53.020 (k)(1)
Page 1. line 20:

Tne term "developed" has been the most controversial one in the Act. The
common understandln% seems to be that the term means an Intentional
“Improvement” or “"physical alteration* of the property. ~For purposes of Sec.
21 (d) however, It appears Congress Intended the word "developed" to mean an
intentional .nprovement of the property for the purpose of producing Income
through use of ‘the land. In the application of mc. 21 (d), It is not
important whetner the development occurred prior to conveyance or afterward.
Neither does 1t matter who developed the property. It Is only Important that
as a direct result of the modification, the property was made "ripe" for the
production of Income.

Essentially, it appears that the taxation of tne property should be triggered
by Its production of Income. However, If ft Is Improved to a point of
readiness, but tne corporation elects, for Its own benefit, not to commence
Income producing activities, taxability Is triggered as If those activities
had actually begun.

Page 1. line 25;

Tne term "smallest practicable tract” means that portion of a tract of land
which Is Identified with the Income stream (or potential Income stream as
explained above). The term Intends to Include the fully developed portion of
the land, and possibly a peripheral buffer area 1f It 1s_reasonab|i necessary
for the productive use of the site. Where municipal toning setbacks are
required, It would be logical to use that sethack distance for delineation of
the buffer area.



Department of Conmunlty and Regional Affairs
Position Pager
March 4, 1932
Page 4

Page 1. line 26;

The portion whicn says "S_urveylng, platting, construction of roads, etc."
Intends to safeguard against [oss of the exemption before the prqperty 1s
fully developed. Again, the language attempts to link tne definition of
"develop" to the generation of Income. As a general rule, the Income shoul.
?e produced before the exemption Is lost, thereby providing a means to pay tne
axes.

Local assessors across the State have unanimously voiced stron% objection to
that language. They are concerned that 1t mlgiht be construed to say that
ANCSA property could be fully developed and still oe exempt from taxation.
The assessors have said that at some point In the subdivision and development
of ANCSA lands for resale purposes, tne properties snould oecume taxable.

Page 1. line 29 througn page 2. I<ne 3:

This language contradicts tne Ian%uage on Page I, lines 21-22. In addition,
the portion whicn references AS 41.17.110 In-effect allows the property owner
to determine whether his own property is exempt. According to the Department
of Natura] Resources, It Is not requwed that the o«n*r of forest lanos file
"...a notice of conversion...", unless:

1. Tneproperty Is being converted to non-forest use, and
2. Theamount of property to be converted 1s In excess of tenacres,and
3. The property will be converted to commercial use.

Clearly, under those conditions, tne owner of the forest lands could harvest
the trees from tne property and construct a hotel on up to nine acres of the
land without being required to file a notice or conversion with OMt. Under
the current language, neither the commercially cut lands nor the hotel would
be taxable. To be workable, the Department strongly suggests that the
language be changed as follows:

"...as defined In AS 41.17.980(6).snail be deemed "deve_loP d" when a condition
for galnful or productive present use [OCCURS! exists. {ANO_ THEOWREOTW "
FBfcST  LANOFILES A NOTICE OF CONVERSION UNOER £ 4T717.110.)."

Page 2. line 10:
Tne word "underdeveloped” in this line Is a thographicaI error and should

gavﬁ oeen "undeveloped". Me nave confirmed that fact with the drafters of the
il
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¢ .53.020 (k)(3)
Page 2. lines 10-14;

This para%raph 1s simply a rewording of certain language from ANCSA Sec.
21(d). The term on line 13, "...subject to the provisions of this _
subsection." was Included so that no Individual provision could necessarily
reinstate the exemption. For example. If a lease were terminated, but the
property were still to be "developed" (as described In 29.53.020 (k)(l)) the
exemption would not oe reinstated.

Tne DePartment feels It is necessary to define tne term “"exploration” within
the bill and suggest the following language be added under 29.53.020 (k)(4)

For pur,. «es of this section, the term "exploration" shall mean tne
examination and Investigation of undeveloped land believed to contain
suosurface non-renewable “tsource*.
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SENATE BILL NO. 802

KARCH 4. 1982

The Alaska Native Claims Settlement Acr. 43 U.S.C. f 1620(d),
aa — nded. provided a tax exemption for raal property and Interests
therein conveyed to Individuals and native corporations under the
Settleawnt Act. The exe**ptlor exists for twenty years from the
date of statuatory vesting of title or Interla conveyance or
patent, whichever Is earlier, and Is terminated during the period
the property Is "developed** or “1eased to third parties” for
purposes other than exploration. While the legislative history of
the Settleamnt Act provides little guidance as to the correct
definition of the term. It Is clear that the federal statute
«uat be given the broadest reasonable Interpretation In favor

of the tax-exempt statue. Federal court.. Including the United



States Supreme Court, have held chat federal statutes affecting
native lands are to be construed strictly In favor of the native
land-holdnr. This policy has been followed particularly with
respect to tax exemptions for native lands. In the absence of

an explicit tax exemption under state law, each borough assesso;
would have to reach an Independent determination of the meaning
of the federal statute. The opportunities for Inconsistency and
a costly and unnecessary litigation burden on both the boroughs
and the native corporations Is clear. The present bill will re—
solve the mosc troublesome problem, chat of the definition of

the cerms "developed" and "leased Co third pareles"™ by providing
a uniform 1a exemption which Is ac Lease as broad as chat
provided by the federal statues. This will Insure uniformity of
application among the boroughs ana bring state law Into line with

the federal exemption.

In sucsury, CIRI supports passage of Sentace Bill No. 802

because:

l. It embodies and Implement.* the most basic principle
underlying Interpretation of AlLICSA f 21(d) -- chat
the tax exemption should be construed In favor of
the native land-holder. and



By providing broad definitions of the terms "lease"
and "developed”, it automatically will resolve tha
vast majority of present tax exemption Issues and
will avoid inconsistency and a costly and unnecessary
litigation burden on both the boroughs and the

native land owners.
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TESTIMONY OF SEALASKA CORPORATION
BEFORE THE
ALASKA STATE LEGISLATURE
ON
SENATE BILL NO. 802 "AN ACT RELATING TO TAX EXEMPTIONS; AND
PROVIDING FOR AN EFFECTIVE DATE.™

My name is Robsrt W. Losschsr, Vies President for Rtsourcs
Management, Saalaska Corporation. Thank you vary much for this
opportunity to prasant commants of Saalaska on proposad
legislation Sanata Bill No. 802 "An Act relating to tax
exemptions; and providing for an affective data.”

Saalaska Corporation supports tha basic intent of tha legislation
which 1is:

0 to provide for tha exemption from real property taxes certain
properties conveyed under the Alaska Native Claims Settlement
Act

0 to implement the tax exemption required by ANCSA Section
21(d) as amended by ANILCA Section 904, which read as
follows:

PL 92-203 Section 21(d): "(d) Real property interests
conveyed, pursuant to this Act, to a Native individual,
Native group, or Village or Regional Corporation which are
not developed or leased to third parties, shall be exempt
from State and local real property taxes for a period of
twenty years after the date of enactment of this Act:
Provided. That municipal taxes, local real property taxes, or
local assessments may be imposed upon leased or developed
real property within the jurisdiction of any governmental
unit under the laws of the State: Provided further. That
easements, rights-of-way, leaseholds, and similar interests
in such real property may be taxed In accordance with State
or local law. All rents, royalties, profits, and other
revenues or proceeds derived from such property interests
shall be taxable to the same extent as such revenues or
proceeds are taxable when received by a non-Native individual
or corporation."”

SEC. 904. Subsection (d) of section 21 of the Alaska Native



Claims Settlement Act, as amended (43 U.S.C. 1601, 1620(d)),
Is amended to read: "(d)(1) Real property interests
conveyed, pursuant to this Act, to a Native individual,
Native Group, Village or Regional Corporation or corporation
established pursuant to section 14(h)(3) which are not
developed or leased to thiid parties or which are used
soldely for the purposes of exploration shall be exempt from
State and local real property taxes for a period of twenty
years from the vesting of title pursuant to the Alaska
National Interest Lands Conservation Act or the date of
iIssuance of an 1interim conveyance or patent, whichever 1is
earlier, for those interests to such individual, group, or
corporation: Provided, That municipal taxes, local real
property taxes, or local assessments may be imposed upon any
portion of such Interest within the jurisdiction of any
governmental unit under the laws of the State so long as such
portion is leased or being developed: Provided further. That
easements, rights-of-way, leaseholds, and similar Interests
in such real property may be taxed 1in accordance with State
or local law. All rents, royalties, profits, and other
revenues or proceeds derived from such property Interests
shall be taxable to the same extent as such revenues or
proceeds are taxable when received by a non-Native individual
or corporation.”

0 to define the term "developed"” as used in ANCSA Section 21(d)
Inorder to establish the point in time at which exempted

property becomes taxable under State and local governmental
authorities.

Of particular concern to Sealaska Corporation and other
timberland owners is the application of the proposed legislation
to Forest land throughout Alaska. The proposed language include”,
within AS 29.53.020 (k) (1) which reads as follows - is

acceptable:

"Forest lands, as defined in AS 41.17.950(6), shall Dbe deemed
"developed” when gainful or productive present use occurs and
the owner of the forest land files a notice of conversion
under AS 41.17.110."
The effect of this provision is to exempt developed or
undeveloped forest land unless the landowner notices the State of
Alaska pursuant to AS 41.17.110 that he Intends to reclassify or
convert his forest land after timber harvesting to other uses

such as residential, commercial or Industrial purposes. The



provision in ths Forsst Rssourcss and Practices Act reads, as
follows:

"Sec. 41.17.110. Conversion of forest land to other uses. An
intention to convert forest land to other uses after timber
harvesting may be stated in the notification submitted under
AS 41.17.090. In that event, reforestation rqulrements
adopted under this chapter do not apply, except that
conversion shall be completed during the time set by
regulation for minimum reforestation of the land, and other
requirements for revegetation may be Imposed to the extent
permitted by law. If the commissioner finds at any time that
the responsible party has failed to conform to the Intent to
convert as stated in the notification, the commissioner shall
revoke approval of the conversion *nd require full compliance
with reforestation requiremens. (Sec. 1 ch 106 SLA 1978)"

Our concern is that tne definition "real property”™ which 1is used
in ANCSA and Title 29 not Include and specifically exclude
reference or application to "forest land"” - where taxation 1Is a

consideration. Currently, the definition of these terms in
Alaska statutes are, as fTollows:

"AS 29.78.010 (13) "real property” means land and
Improvements and all possessory rights and privileges
appurtenant to the property and Includes personal property
affixed to the land or Improvements."

"AS 41.17.950 (6) "forest land" means land stocked or having
been stocked with forest trees of any size and not currently
developed for nonforest use, regardless of whether presently
available or accessible for commercial purposes, and Includes
any such land under state, municipal, or private ownership;"
Sealaska Corporation wants to make it perfectly clear that It is
not opposing consideration of taxation of forest lands at this
time or in the future, but 1is seriously concerned about the basis
or philosophy of any tax program on forest resources considered
by the legislature or advanced by timber 1industry. This proposed
legislation "touches the edge" of that discussion in an

Incomplete manner. By this we mean that:

0 forest lands should be treated on a resource severance tax
basis rather than on real property basis as envisioned in



Title 29.45.010 Municipal Property Tax

forest lands are a resource of State concern and not a
resource which should be dealt with in Title 29 Municipal
Governments. Oversight, regulation and any taxation of the
forest resource should be administered by State govirnaent
and not by local governments.

This philosophy is clearly expressed in the legislature®s
Declaration of Intent AS 41.17.010 of the Forest Resources and
Practices Act adopted three years ago, as follows:

Sec.

@

©)

©)

4)

®)

®)

41.17.010. Declaration of intent. The legislature declares
that

the forest resources of Alaska are among the most valuable
natural resources of the state, and furnish timber and wood
products, fish and wildlife, tourism, outdoor recreation,
water, soil, air, minerals, and general health and welfare;
economic enterprises and other activities and pursuits
derived from forest resources warrant the continuing
recognition and support of the state;

the state has a fundamental obligation to insure that
management of forest resources guarantees perpetual supplies
of renewable resources, provides nonrenewable resources iIn a
manner consistent with that obligation, and serves the needs
of all Alaska for the many products, benefits, and services
obtained from them;
government administration of forest resources should combine
professional management services, regulatory measures, and
economic 1incentives in a complementary fashion, and should
draw upon the expertise of professional foresters in
conjunction with other disciplines;

under the leadership of the Department of environmental
Conservation, the state should exercise its full
responsibility and authority for control of nonpoint source
pollution with respect to the Federal Water Pollution Control
Act, as amended;

subject to Sec. 307(f) of the Coastal Zone Management Act of
1972 (P.L. 92-503), the provisions of this chapter shall be
the basis for forest management standards, policies, and
guidelines developed under the Alaska Coastal Management Act.
(Sec. | ch 108 SLA 1978)

any forest resource tax program by the State of Alaska should
consider, at a minimum, equal assessment or parity between
federal and state and even local forest lands in the



application of tha (PILOT) payment in liau of taxaa by
government timberland holdara or laaaa holdara and tha laval
of taxaa to ba appliad to privata landownars. Thaaa
resources compata in tha markat placa. It i1a important not
to create an artificially induced diaincentive by an

inaquitabla tax program aa a part of development of tiabar
raaourcca in Alaska.

Additionally, it la hoped, that in tha future i1f a tax program 1ia
daalgnad for foraat raaourcaa that auch 1 program would recognize
and provide credita for those forast land owners who Bake every
effort and Invastaant to meat environmental restrictions and
requirements, reforestation and other similar requirements now
Incorporated in the public laws and are becoming a matter of
business practice.

Sealaska Corporation urges your positive consideration of this
bill this session. We are available to work and discuss the many
aspects of forest land taxation at any time, now or in the
future. Thank you.



CAPE FOX CORPORATION TESTIMONY ON SENATE BILL 802
March 9, 1982

My name 1is Kellus Sewell, the Governmental Affairs Representative
for Cape Fox Corporation (CFC). Cape Fox Corporation, as many of
you may know, is a small village corporation in Saxman, Alaska
near Ketchikan.

As evidenced in the Alaska Native Claims Settlement Act (ANCSA)
and as amended by the Alaska National Interest Lands Conservation
Act (ANILCA), the twenty year tax moratorium was granted to free
the Native community from burdens of federal taxation until a
period of time elaaped that was considered necessary to allow them
to "get their feet on the ground.”” Let me emphasize that the
exemption was not for a short period of time but for "twenty
years".

We hope that as you review the matter of state and local taxing of
these private resources, many owned by small corporations, that
you also recognize the need to support tax exemptions, credits,
and incentives until a sound economic base 1s established.

The Cape Fox Corporation strongly feels that development of
"renewable™ and "nonrenewable”” resources ought to be encouraged
yet only i1f adequate time 1is allowed for proper planning.
Consequently, we encourage the administration and the legislature
t consider the following:

(1) Exempting the Native entity from taxation until
development results in the actual "generation””of income;

(@ Providing for tax incentives (i.e. similar to H.B. 866)
to stimulate more diversified development;

(3 Allowing for environmental credits related to investments
to guarantee sound development of our most valuable natural
resources; and

(4) Establishing a tax limitation that will not erode profits
or revenue from potential development but result in placing us Iin
a "fair" competitive advantage with timber marketed from state or
federal lands.

Therefore, we support Senate Bill 802 and House Bill 885 as long
as the "forest" language (line 29, page 1 through line 3, page 2)
exempts forest resources from taxation until the concerns
mentioned above are adequately addressed.

We again emphasize that we strongly encourage the legislature to
adopt a definition of "developed" property that will encourage
sound development and one which does not result in taxes until the
developed property actually generates income. If the state elects

to allow local governments to develop their own taxing mechanisms.



we would hope that the state would see fit to establish a "taxing
framework"”™ that would promote sound development through uniform
treatment of tax exemptions, credits, 1incentives, and limitations.

We hope that we will be included in any future deliberations on
this 1issue and thank you for the opportunity to allow Cape Fox
Corporation to present its concerns.
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STATEMENT

OF

COOK INLET REGION, INC.

ON

SENATE BILL NO. 802

MARCH 4, 1982

Th* Alaska Native Claims Settlement Act, 43 1i.S.C. | 1620(d),
as amended, provided a tax exemption for real property and Intereata
therein conveyed to individuals and native corporations under the
Settlement Act. The exemption exists for twenty years from the
date of statuatory vesting of title or interim conveyance or
patent, whichever la earlier, and is terminated during the period
the property is "developed” or "leased to third parties" for
purposes other than exploration. While the legislative history of
the Settlement Act provides little guidance as to the correct
definition of the term, 1t la clear that the federal statute
must be given the broadest reasonable Interpretation In favor

of the tax-exempt status. Federal courts, including the United



States Supreme Court, have held that federal statutes affecting
native lands are to be construed strictly in favor of the native
land-holdsr. This policy has been followed particularly with
respect to tax exemptions for native lands. In the absence of

an explicit tax exemption under state law, each borough assessor
would have to reach an independent determination of the meaning
of the federal statute. The opportunities for inconsistency and
a costly and unnecessary litigation burden on both the boroughs
and the native corporations i1s clear. The present bill will re—
solve the most troublesome problem, that of the definition of

the terms "developed" and "leased to third parties™ by providing
a uniform tax exemption which is at least as broad as that
provided by <“fie federal statute. This will Insure uniformity of
application among the boroughs and bring state law into line with

the federal exemption.

In sussiury. Clkl supports passage of Sentate Bill No. 802

because:

1. It embodlet and ImplesMnts the Bust basic principle
underlying interpretation of ALICSA f 21(d) -- that
the tax *xei4>tlin should be construed in favor of
the native land-h<>ldcr, and



By providing broad definitions of the terms "lease"
end "developed”, it automatically will resolve the
vast majority of present tax exemption issues and
will avoid inconsistency and d costly and unnecessary
litigation burden on both the boroughs and the

native land owners.
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Requested by: Senate Cownunlty & Regional Affairs
Subject: __ Sponsor Substitute Senate Bill 613
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Remarks:

al to 1/2 of the

The bill appears to require a property tax reductio u
A 1981 and half of the

n e
difference between money received under Sec. 1 ch 60 S
entitlement under that Section.

Based on the amount ijcelved In FY 82 that would mean (535 - 500 m35 * 2 m
17.50) a tax reduction of SI7.50 per capita.

ﬂ

The bill Is unclear as to what year the tax reduction takeseffect.

If It Is In effect for FYB82 It would require a rebate or atax creditin any
uiuniclpallty that did not reduce taxes by S17.50 per capita below the amount
It would have otherwise levied. All municipalities contacted claim to have
reduced taxes oy at least that amount as a result of funds received as a
result of Chapter 6 SLA 1981. If rebates were to actually be mandated,
administration would be extremely dlIfllcult if not Impossible. 1 out of 3

people move every 5 years so ' :atln<; the proper peot e to rebate would be
difficult at best.

If It Is in effect for FY 83 taxe* it would most severely Impact those
comunltles that have reduced taxes and would have the least effect on those
that failed to reduce taxes. Some coonunitles have already redjced taxes to a
point that they are currentl?% less than $17 0 per capita.” Finally, the
portion that reads “reduce the property tax .t would otherwise levy* for all
practicable purposes negates the required reduction. !\/IunlmPal lties have not
yet set a tax rate. They would take the forced reduction Into account before
setting the rate.
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