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COMMITTEE REPORT 
SENATE

FURTHER: F I N A N C E

D a t e :

Mr. P r e sident:
C O M M U N I T Y  fit 

The C o m m i t t e e  on R E G I O N A L  A F F A I R S has had S B  627

s t a t e  a s s i s t a n c e  fee m u n i c i p a l i t i e s

under c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  
r.ports it back wi t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :
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- r
( V ] same ti tie 

j new title

AND a t t a c h e s  a " L e tter of Intent" [ ) New Fiscal Note

reports it back w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the C o m m i t t e e
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A l a s k a

i

TO: DEPARTMENT OF COrlMUHITY AND REGIONAL AFFAIRS

The Honorable Mi I son Condon 
Attorney General

f i l e  N f e b r u a r y  9, 1932

TELEPHONE NO:

FROM SUBJECT:

Led HdAnerney 
Com Iss loner

Request Tor Attorney 
General's Opinion * Sd-WO

Senate Bill No. 62/, Introduced by Senator Parr 1s soon scheduled for hearings 
in Senate Community and Regional Affairs Committee; the Department will be 
aszed to testify and provide a position on this proposed legislation.

Introduction of this legislation, In part, Is In response to advice by aost 
nunlclpa) attorneys (and fonaally supported oy the Department) that, 1n 
general, a municipality may not expend funds (regardless of source) directly, 
or as a pass tnrouon to another organization, for services or facilities over 
which the Municipality has not assumed the power.

SB 627 provides a "blanket11 grant of power to Municipal 1 ties with regard to 
funding authorized by ch. 60, SLA 1981. Although the grant of power Is 
Halted to this temporary act, we are concerned as to tne legal, pernaps 
constitutional, questions surrounding this legistat'vu grant of power, given 
the former constitutional and lealslitive language which strongly la^ly local 
decisions respecting the assumption and exercise of municipal powers.

Tour (mediate response to this request Is appreciated in order to provide 
guidance to the Department when caVed to testify next week on this proposed 
legislation.

NMIAIRM.lt/NI

V



February 3 , 1982

The Honorable A1 Adams, Chairman 
House Finance Committee 
Pouch V
Juneau, Alaska 99811

• * • * ' * * I

ATTJh*Ralph Bennett *

Dear Represent Adamsi

’ !"• ' * r RE: AIO TO UNINCORPORATED CUMMUNITIES
Vi . ' • * . v *<". ,

Pursuant to a request from >jur staff we have compiled the following
, Information ccicernlng Aid to. Urtlncorporatqd Communities. ,■/

The Department of Coraaunlty and Regional Affairs has received 18 applications , 
from eligible conmunltles. When completely paid, these 18 eligible 
conmun1t1es{would,be granted a total of $3,104,000 (See attached 11st).

i  ^  *
It Is our understanding that there are approximately 80 more unincorporated 
conmunltles that may be eligible and have not as yet applied. We will be 
attempting to Insure that all of the communities are fully Informed of the 
availability of these funds. I have also attached a list of all of the 
conmunltles of 25or more according to the U.S. Bureau of the Census.

We realize there are some reasons why many communities may not apply for this
funding. A major one of these 1s fear of government. The old adage "any
government big enough to give you everything you want 1s also big enough to., 
take everything you have" expresses a prevalent feeling In many rural 
conmunltles. Many residents moved to those rural conmunltles to get away from 
governmental or organizational restrictions. As a result, many of the ■ 
conmunltles of 25 en1 over that would be eligible for the program have not, as. 
yet, formed any type of non-profit conmunlty organization.

Another more prevalent problem revolves around the lack of appropriate 
organization within those conmunltles that may havo some form of council.
SB168 requires that the Department deal with a legally recognized organization 
that does not possess sovereign 1nmun1ty. Some of the unorganized conmunltlet 
may have a traditional tribal council which possesses sovereign Inmunity, but 
does not have legal recognition by the State*

Eligibility for funding would require additional action to be taken by the 
existing traditional council. That action would be to Incorporate as a 
non-profit corporation under state lew. Although this incorporation Is a 
fairly eir»le process. It foreign.to most rural comunltles.



The Honorable A1 Adams <
February. 5, 1982
Page 2 <, ,

- . •

•We have found that many IRA Councils are not aware that they are organized 
both under Section 16, which provides sovereign Immunity, and Section 17, 
which does not. Because they are accustomed* to conducting business under the 
authority of Section 16, many of the Councils are unaware that they must apply 
for state assistance grants In their capacity as a Section 17 corporation.

These problems along with lack of expertise and experience In dealing with 
state government are thought to be the largest roadblocks. The application 
and funding problems being experienced In the aid to unincorporated 
communities program are at least partially attributable to thr.se roadblocks..'

j  <» •"
The Department has recommended that the statute be changed to allow us to deal 
with Traditional Councils, which are willing to waive sovereign 1nvnun1ty with 
respect to state funded projects or services. Me feel this change jould go a 
long way toward solving these.problems. I have also attached a copy of our «'■ 
memo *,o the Governor's office outlining that change. We understand a bill, 
will be'<Introduced (1f%not already) to accomodate these proposed changes.

We are also aware of the bills Introduced by you and Representative Montgomery 
extending the appropriation for another year. >

The Department does have some limited ability to provide technical assistance 
to these conraunltles. As of this,date the requests for that assistance have 
been minimal. ’ a*

The Department Is planning on Implementing an ' vpanded outreach program. The
attached memo outlines that program.. «, • . • >

* ► ' '
I hope this Information answers /our request. If we can be of further 
assistance please contact me.

Sincerely,

w* H  * L e ^ c W r n e y
' '*■* - Commissioner

JM/db/05*'&(*
v 1

cci Senator John Sackett
Senjtor Frana Ferguson ...
Rjpresentlve Joe Montgomery f " ‘
Keith Specking, Special Assistant to Governor 
Susan Green',, Special /usfstant to Governor
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To: H o n o r a b l e  J a y  S. Haiviond \ir  ^  *a u^lr 1xa

G o v e r n o r

From: W i l s o n  L.' C o n d o n  br
A t t o r n e y  G e n e r a l  ------------------------------------

Re: A t t a c h e d  b i l l s  r e l a t i n g  to a i d  to u n i n c o r p o r a t e d
c o m m u n i t i e s . O u r  file J 7 7 -  -82.

A t t a c h e d  a r e  t w o  b i l l s  r e q u e s t e d  b y  the D e p a r t m e n t  o f  

Community a n d  R e g i o n a l  A f f a i r s  w h i c h  e n a b l e  A l a s k a  N a t i v e  v i l l a g e  

c o u n c i l s  to roci e v e  a i d  to u n i n c o r p o r a t e d  c o m m u n i t i e s  a n d  e x t e n d  

(ho t ?»..«? for implement...!! ion o f  the a i d  p r o g r a m .

T h e  r e a s o n s  for the b i l l s  a r c  o u t l i n e d  in a J a n u a r y  29, 

1981 m e m o r a n d u m  f r o m  D e p u t y  C o m m i s s i o n e r ,  R i c h a r d  A k s  to K e i t h  

S p e c k  i n g .

A  d r a f t  t r a n s m i t t a l  l e t t e r  (o the l e g i s l a t u r e  is a l s o

a t t a r h o d .

"I C/t'HF/ph

C O  t b v  U c T

( b '  ‘V ? C .  '  R - P '



s t i l o t i o n ,  I a m  t r a n s m i t t i n g  two b i l l s  r e l a t i n g  to .aid to 

u n i n c o r p o r a t e d  c o m m u n i t i e s .

T h e  f i r s t  b i l l  a m e n d s  ch. 60, S h A  *0 8 1  b y  d e l e t i n g

l a n g u a g e  w h i c h  g r a n t e d  p r e f e r e n c e  to n o n p r o f i t  c o r p o r a t i o n s

£>• •
a n d ^ w h t c h  p r e v e n t e d  A l a s k a  N a t i v e  v i l l a g e  c o u n c i l s  f r o m  

r e c e i v i n g  a i d  m o n e y  b e c a u s e  o f  the p o s s i b i l i t y  t h a t  the 

c o u n c i l s  h a d  s o v e r e i g n  i m m u n i t y  f r o m . ^ u i t .  T h e  b i l l  a d d s  

l a n g u a g e  i d e n t i c a l  to t h a t  u s e d  I n ^ m i p ' b i l l s  o n  s t a t e  g r a n t s  

(HB a n d  SB  ) a n d  o n  r e v e n u e  s h a r i n g  (HB a n d  S B  ) 

w h i c h  r e q u i r e s  w a i v e r  o f  a n y  s o v e r l g n  i m m u n i t y  as a c o n d i t i o n  

o f  p a y m e n t  o f  a i d  m o n e y .

T h e  s e c o n d  b i l l  e x t e n d s  t lie a p p r o p r i a t i o n s  f u n d i n g ' A ' ' *  

the a i d  to u n i n c o r p o r a t e d  c o m m u n i t i e s  p r o g r a m  f o r  o n e  y e a r  

u n t i l  J u n e  30, 1933. T h i s  e x t e n s i o n  w i l l  e n a b l e  the D e p a r t m e n t  

o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to c o m p l e t e  I m p l e m e n t a t i o n  

o f  'he p r o g hi a n d  d i s b u r s e m e n t  o f  the M o n e y  w h i c h  h a s  b e e n  

d e l a y e d  b y  the li m e  c o n s u m i n g  p r o b l e m s  r a i s e d  b y  t b c  r > f s t i n g  

l a n g u a g e  o f  ch. 60.



I u r g e  p a s s a g e  o f  this b i l l  a n d  the o t h e r  b i l l s  

w h i c h  i n c l u d e  s i m i l a r  l a n g u a g e  c o n c e r n i n g  A l a s k a  N a t i v e  

v i l l a g e  c o u n c i l s .

S i n c e r e l y ,



DRAFT
Low
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For an  A c t  u n t i t l e d :  " A n  A c t  e x t e n d i n g  a p p r o p r i a t i o n s  m a d e  for e n t i t l e m e n t

to upincoi.porni cd c o m m u n i t i e s  a n d  for a d m i n i s t e r i n g  

1 lie e n t i t l e m e n t s ;  a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e  

HE IT E N A C T E D  BY T H E  I.EGfSLATl’R E  O F  *JHE S T A T E  O F  A L A S K A .

* F e c t i o n  1. Sec. A, Ch. 02, S L A  1981 is *m e n d e d  b y  a d d i n g  a n e w

s u b s e c t i o n  to read:

(c ) T h e  a p p r o p r i a t i o n s  m a d e  b y  this s e c t i o n  a n d  b y  sec. 6,
. - t  • v% - I
rh- ('0) S L A  1981, i n t o  t h e  g e n e r a l  f u n d  J u n e  30, 1983.

* Sec. 3. T h i s  A c t  t a k e s  e f f e c t  o n  the e f f e c t i v e  d a t e  o f  a v e r s i o n  o f  

an A c t  e n t i t l e d  " A n  A c t  r e l a t i n g  to a i d  to u n i n c o r p o r a t e d  coi-.aunitUsj

a n d  p r o v i d i n g  for an  e f f e c t i v e  d a l e . "
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For an A c t  e n t i t l e d :  A n  A c t  r e l a t i n g  l.o a i d  to u n i n c o r p o r a t e d  c o m m u n i t i e s ;

a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e .

BE IT rN’A C T E D  BY T H E  L E G I S L A T U R E  O K  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  t. Sec. 2 ( a ) , ch. 60, S L A  1981. is a i e n d e d  to read:

(a) D u r i n g  the p e r i o d  e n d i n g  J " n e  30, 1933 ( F I S C A L  Y E A R  

KNDTNti J U N E  30, 1982], the D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  s h a l l  c o m p u t e  a n d  p a y  a n  e n t i t l e m e n t  to e a c h  unincorporated 

c o m m u n i t y  in the u n o r g a n i z e d  b o r o u g h .  Tlie e n t i t l e m e n t  f o r  e a c h  

c o m m u n i t y  s h a l l  b e  c o m p u t e d  in a c c o r d a n c e  w i t h  (b) o f  this 

s e c t i o n ,  a n d  is p a y a b l e  by  the D e p a r t m e n t  o f  Comn.nni.Ly a n d  

R e g i o n a l  A f f a i r s  n t o e o r d n n c e  w i t h  (c) o f  this s e c t i o n .

*  Sec. 2(c), ch. 60, S L A  81 is a m e n d e d  to m a d :
L*

(c) A f t e r  not i fi o a t  ion* (BY AUtdtSf IS, 1981, 'tllK UKFAR'H>.aT
A

O F  «V ’ FUNI lY A N D  K K C ' O N A L  A F F A I R S  S U M  L  N O T I F Y ]  e a c h  on 1 n o n  p m  at cij 

c o m m u n i t y  t h a t  its e n t i t l e m e n t  Is a v a i l a b l e ,  the cVpartim.uit, (.

• I'E 'ti'.P.VK I’M K N T ]  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  [ W ITH A D V I C E  

i t»H .IE OKF’A t M F E N T  O F  LAV.'] s h a l l  d o t i ' . J n o  w h . M . r  t h e r e  l s Jv 

In t h e  • n f in o r p o r a t c d  c o m m u n i t y ,  an ' .corpor.nl». d *nt lly or

» • , v » f e * I11 ■? e ro< cil t * t f\ I t o; *'i»y C H A R T E R E D

. . • i • V ‘ i »• S . *>!’ i »;S‘> 1 .'•* )] •.111 ug» o

t ... .| • 4 , . d the o n  I 11 * *t / (* . ri i V» t) U N D E R  1 !'E

i i • t| . U' I1 , m  1 .1, ■ 1 .'i : ,1 , . uni ty,

>J (J ,i | d tl’h u l (i ' i* ) • t Ki*'- >•' • V • !’ •<lr .D|

. 'it 1 ty ( , ) I*. * tl-n . n t H I  <": • v , tin d. , • • a n t  [ DKI’A * »I V.

• p i . *  i . / * > . • • m, • •;] * *11 t >j iMj . « » i t l o t r o n t

.,.t y [ R i i>; i . i i • i 1. . • | •’<• ; * y i hat. the deparlt *.nt

,*t ii|>j i t ;• ill •'!•.I i.) i... 7 a ml ,m n-l the o n e y  c o n s i s t e n t

w |i|, (,|) .d (. ) ol‘ - M i  el* n. C ’i 1 tit II .0 HIE KtC.iriKNT 

t'.U'l t Y, •' E ' • <'' » •• ' I' ' .lit* ) ' t: 10?'At, At f ' i *1 it ’ I I.



DRAFT
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G I V E  P R E F E R E N C E  T O  A  N O N P R O F I T  C O R P O R A T I O N  ORGAIJ^ZED BY A N  

U N I N C O R P O R A T E D  C O M M U N I T Y  F O R  R E C E I P T  O F  T H E  E N T I T L E M E N T . ]

(b) Tlie depart r;ent m a y  n o t  p a y  a n y  » n t i t 1o r e n t  m o n e y  to 

m i A 1 a N a t i v e  v i l l a g e  < ininrj] , u n l e s s  I h o  c o u n c i l  w a i v e s  any 

in .Mini I Ly f rein s u i t  w h i c h  It to I :*1i t h a v e .  T h e  w a l l e r  i-ust a p p l y  

to all rial m s  a r i s i n g  o u t  o f  the a c t i v i t i e s  o f  tlie c o u n c i l  r c ’at.vl 

to ilnj f nt f t 1 it c u t  n o n e y ,  a n d  it m u s t  lie o n  a s t a n d a r d  f o r m  

p r o v i d e d  by the D e p a r t m e n t  o f  Law. Nei llier th i s  s u b s e c t i o n  

n o r  a n y  a c t i o n  t a k e n  u n d e r  it e n l a r g e s  o r  d i m i n i s h e s  s u c h  

govornrren' a u t h o r i t y  or,,as the v a r i o u s  A l a s k a  N a t i v e  v i l l a g e  • 

c o u n c i l s  m i g h t  h a ve.

Bee. 3. 2(f), ch. 60, S L A  1931 i» .•'K-nded to read:

(F) If t h e r e  Is no .jeallfled I I 0 U ' O R A T K D  F N f l ’IY O R  

ihDKRALI.Y C H A K i  E K h D  J fill It y .filing lo icr.eivu llio i-Kjuoy In an  

n n l v o r p o r a t  « d  c o m m u n i t y ,  the e n t i t l e m e n t  for t h a t  u n i n c o r p o r a t e d  

r. nil I t y ay not b o  j lid. 

et*e, A. T i e  A c t  t . t < s  el f«cl: '• . df.tiely In a c c o r d a n c e  w i t h  A S  01.'0.

’•/0(c) .
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Chapter 92
qualified munlclpalltiee for the flecal rear endlnc Junr \ 1983. In 

accordance with legislation authorising the payment*.

* Sec. A&. Section A, Free Conference CS for Houee BUI No. 1 (Twelfth

Legislature - Flret Seialon) la amended to read̂ .
(I, <«,<»•»

Sec. 4. ê) The eum of $181740.10ftHS24.987,000[ 1* appropriated
from the general fund to the Department of Community and Regional

Affalra for payment of entltlamenta to unincorporated communities In 

the unorganlted borough for the flecal year ending June 30, 19B2, In 

accordance with legislation authorising tit payments.

(b) The eum of >6.246.700 le apprcprlated from the generel fund 

to the Department of Community end Regional Affaire for per nt of 

entitlements to unincorporated coatunltlss In the unorganlted borough 

for the flecal ye r endInn Juna 30. 1983. In accordanca with legltla- 

tlon author 1ting tha payment*.

* Sec. 63. The tun of $300,000 la appropriated from the general fund to 

the Department of Education for payment of th* outttandlng dahta and obliga­

tion* of the Southcentral Regional Raaource Center. Payment of a claim from 

thte appropriation la contingent nn a determination by th* apactal matter 

previously appointed hy the superior court that the claim represent* an 

outstanding daht of th* Southcentral Regional Resource Center.

* Sec. 66. The unexpended and unobligated po-Mone of the appropriations 

mad* to th* Department of Natural Resource* for special aeeeeaswnte to 

state-owned lands and for Merrill field subdivision development (MIRA) In 

sec. 17, ch. 209, SIA 197), page 39, and th* special ateeaement balances 

remaining under AS 29.61, re lapsed Into th* general fund end are resppro- 
prlated a* follows,

(I) to the Department of Commerce and economic 
Development, office of rosmwrrlal fisheries 
development, for fleh waste ut Miration and 

-I"- rrcsiiB 297
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Chapter 61

AN ACT

Making a apeelal appropriation to th* Alaska permanent 

fund, and making appropriation* to th* Department of 

Administration and th* Department of Community and 

Regional Affair* for aid to munlclpalltlea and unincor­

porated comaunltl**i and providing for an affective data.

* Section 1. The en* of $1,800,000,000 1* appropriated from the general 

fund to the Alaska permanent fund (art. IX, ate. 1$, Constitution of tha 

State of Alaska, AS 37.13.010).

* Sec. 2. Beginning July 1, 1981, th commissioner of revenue shell make 

monthly deposit* to th* Alaska permanent fund of th* appropriation made hy 

sec. I of this Act. A monthly deposit to tha Alaska permanent fund shall be 

In an amount determined hy the cnmmMatoner of revenue to he In excess of 

rh* general fund revenue* neceeeary to finance state government operation 

for the month In which th* deposit la made.

* See. 3. The sum of $380,000,000 la appropriated from the general fund 

to the Department of Administration for payment of entitlement* to qualified 

municipalities for the fiscal year ending June 30, 1982, 1" accordance with 

tegUlAtten authorising th* payment̂ _

* Sac. A. ĥ* sum,of $24,987,000 la >̂proprlat*d from rh* general 

to'The Department of Community and Regional Affair* for payisent 
manta to unlncorpora.ed c.mmunlf le* In the unorganlred borough fnr the 
fiscal year ending lime 30, |1|>, In accordance with Irglalat'on nurhnrlrlng

• I- MT'IMA I

I

general fund

of anti tie- j
h fnr f tin II



DEPT. OF COMM NITY A  REGIONAL AFFAIRS

DIVISION OF LOCAL GOVERNMENT ASSISTANCE /

1 March 1982

REPLX'-O:
& i K ) U C H B H

JUNEAU. A L A S K A  90811 
1907)466-4707

□ 225 C O R D O V A  STREET. BLDO. B  
A N C H O R A G E .  A L A S K A  99501 
(907)264-2201

□ P.O. B O X  348 
BETHEL. A L A S K A  99559 
1907)543-3476

□ P.O. B O X  41
NO M E .  A L A S K A  99762 
(907)443-6457

The Honorable Don Gilman, Chairman
Senate Community & Regional Affairs Committee
Pouch V
Juneau, Alaska 99801

Dear Sen atqjy Tail man:

Re: TESTIMONY ON CSSB 627 AND S3 762

Please accept this letter as my personal apology for the poor 
presentation and quality of testimony offered by the Administration on CS 
for SB 627 and SB 762. The fact that I was not very well prepared in my 
testimony, the last minute suggested changes in language dealing with the 
sovereign immunity waiver, and the failure to provide you (as earlier 
agreed to) with a revised fiscal note for SB 762 all added to the 
confusion and dissatisfaction exhibited by you and other committee 
members prefert. I only hope that this prior situation won't forclose 
the possibility of another hearing on these two pieces of legislation 
since, from our Departmental perspective, both are important measures 
which we would hope could become legislation during this session.

At your request, we will work with the committee staff to draft language 
1n both bills that will clearly be agreed upon by State agencies affected 
and, to the extent possible, by the Alaska Municipal League.

Concerning the fiscal note to SB 762, I can appreciate your concern as to 
the amount of funding involved. However, the fiscal note was 
substantially reduced by the Commissioner's office and Governor's office 
before It was submitted to the legislature. I believe It to be a minimum 
level of funding if the Department Is to administer the nearly 900 open 
contracts nlus those that will undoubtedly be created pursuant to 
legislative appropriation this session. This Is not to suggest that the 
Department could not provide a lesser level of contract administration or 
performance monitoring should your committee, finance comnittee, or any 
committee of the legislature reduce the Governor's fiscal note on this 
legislation. As head of the administering agency, ’ would Interpret a 
reduced funding of the fiscal note as legislative Intent to provide a 
reduced level of administration and monitoring of the municipal grant 
contracts.
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Again, my apology to you and the other committee members present at last 
Thursday's committee meeting; hopefully, we can "redeem" ourselves when 
these two bills are again before your committee.

Sincerely

l„.   Carter
Director

cc: Richard Aks, Deputy Commissioner
Jim Baldwin, Assistant Attorney General 
Ginnie Chitwood, Executive Director. 
Alaska Municipal League
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By Sackett

1, line 6:

Delete "extending the time during which" and Insert "relating to"
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1, line 7:

Delete "is paid"

9
9

2, after line 2 I nser t:

Sec. 3. Section 2 ( c ) ( ch. 60, SLA 1981, is amended to read:

(c) After notifying an [BY AUGUST 15, 1981, THE DEPARTMENT OF 

COMMUNITY AND REGIONAL AFFAIRS SHALL NOTIFY EACH] unincorporated 

community Chat its entitlement Is available, the [. THE] Department of 

Community and Regional Affairs (WITH ADVICE FROM THE DEPARTMENT OF LAW] 

shall determine whether there Is [,) In the unincorporated community 1,] 

an Incorporated entity or a Native village council that (FEDERALLY

CHARTERED ENTITY THAT DOES NOT POSSESS SOVEREIGN IMMUNITY AND] will
• •

agree to receive and spend the entitlement money [RECEIVED UNDER THE . . .  ■ — — — — —

ENTITLEMENT]. . If there Is In the unincorporated community more than one
• ,iW*. **•’.  ̂ • . * . ,i «

qualified [INCORPORATED OR FEDERALLY CHARTERED) entity seeking the 

entitlement mo n e y , the department [DEPARTMENT OF COMMUNITY AND REGIONAL 

AFFAIR5 j shall pay the entitlement money [UNDER THE ENTITLEMENT] to the 

entity that the department finds most qualified to receive and spend th#e

money consistent with (d) and (e) of this section. Tha department may 

not pay entitlement money to f t l l f M  council u n l y a  council

w a i v e s  lrnnrunlIy f ota

A waiver B g  b. on « fora provl<l.d by th. DtP.rtn.nt o t  U w .

-1-



1 . -  -

* Neither this subsection or any action taken under It enlarges or dimin- 

llh«« th« governmental tuthorlty or Jurisdiction of « N«tlv« vtll.te 

council. [IN SELECTING THE RECIPIENT ENTITY, THE DEPARTMENT OF COMMUNITY 

AND REGIONAL AFFAIRS SHALL GIVE PREFERENCE TO A NONPROFIT CORPORATION
• * ***. i . .  \ •

ORGANIZED BY AN UNINCORPORATED COMMUNITY FOR RECEIPT OF THE ENTITLEMENT.]

* Sec. 4. Section 2(f), ch. 60, SLA 1961, le emended to reedt

(f) If there is no qualified [INCORPORATED ENTITY OR FEDERALLY

CHARTERED] entity willing to receive the money in en unincorporated
. . 

community, the entitlement for that unincorporated community may not be

paid.

r following section accordingly.

•L 20A



COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
B IL L  NUMBER DO YOU WISH

NAME__________________________ REPRESENTING___________  ADDRESS_____________________________ OF INTEREST______________ TO T E ST IF Y ?
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DEPARTMENT OF LAW

omct or m  tnom r cornu

J A Y  &  M A m m  M Y O M A

*OC/CW K — S T A T E  C A H T O L  
JUNEAU. A L A S K A  99911

M a r c h  l t 1 9 8 2

Hon. P a t r i c k  M. O ' C o n n e l l  
A l a s k a  S c a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

Re: A l a s k a  N a t i v e  V i l l a g e s

D e a r  R e p r e s e n t a t i v e  O ' C o n n e l l :

A t  the c o m m i t t e e  h e a r i n g  h e l d  o n  F e b r u a r y  19, 1982. R e p r e s e n t a t i v e  

C l o c k s i n  r e q u e s t e d  a l e g a l  o p i n i o n  o n  the q u e s t i o n  w h e t h e r  an 

A l a s k a  N a t i v e  V i l l a g e  c o u l d  p r o v i d e  In 3ome w a y  f o r  n o n - N a t i v e  

p a r t i c i p a t i o n  I n  the a d m i n i s t r a t i o n  o f  g r a n t s  r e c e i v e d  f r o m  the 

S t a t e  u n d e r  60 J lA  19 8 1  o r  s i m i l a r  l e g i s l a t i o n .

I h a v e  c o n s u l t e d  w i t h  the D e p a r t m e n t  of the I n t e r i o r  o n  the 

q u e s t i o n ,  a n d  h a v e  b e e n  a d v i s e d  that t h e r e  a r e  n o  o p i n i o n s  o f  the 

D e p a r t m e n t  o f  the I n t e r i o r  o n  the q u e s t i o n .  H o w e v e r ,  D a v i d  Case, 

an  a t t o r n e y  w i t h  t h e  O f f i c e  o f  the R e g i o n a l  S o l i c i t o r ,  A n c h o r a g e ,  

D e p a r t m e n t  o f  the I n t e r i o r  d i d  s t a t e  that a d e l e g a t i o n  of  a u t h o r i t y  

f r o m  the A l a s k a  N a t i v e  V i l l a g e  to a c o m m i t t e e  c o m p o s e d  o f  tr i b a l  

a n d  n o n - t r i b a l  m e m b e r s  to a d m i n i s t e r  the g r a n t  w o u l d  be u p h e l d  

as a l e g i t i m a t e  e x e r c i s e  of the a u t h o r i t y  of  the A l a s k a  N a t i v e  

V i l l a g e .

I a m  a l s o  o f  the o p i n i o n  th a t  an A l a s k a n  N a t i v e  V i l l a g e  c o u l d  

d e l e g a t e  its a d m i n i s t r a t i v e  a u t h o r i t y  o v e r  the g r a n t  to a c o m m i t t e e  

c c m p o s e d  of t r i b a l  a n d  n o n - t r i b a l  m e m b e r s .  M y  o p i n i o n  a s s u m e s  

for the p u f p o s e  of  this o p i n i o n  that the A l a s k a n  N a t i v e  V i l l a g e  

is an I n d i a n  t r i b e ,  a n d  t h a t  it h a s  e i t h e r  a t r a d i t i o n a l  c o u n c i l  

o r  a c o u n c i l  e s t a b l i s h e d  u n d e r  a c o n s t i t u t i o n  p u r s u a n t  to s e c t i o n  

16 of the I n d i a n  R e o r g a n i z a t i o n  A c t  (25 U S C  47o). It is a b a s i c  

p r i n c i p l e  o f  I n d i a n  l a w  t h a t  an I n d i a n  t r i b e  h a s  the a u t h o r i t y  to 

d e f i n e  its f o r m  of  g o v e r n m e n t .  See 55 I.D. 14, 30. A g o v e r n m e n t ,  

w h e t h e r  f e d e r a l ,  s t a t e  o r  m u n i c i p a l  m a y  d e l e g a t e  its a u t h o r i t y

OfrCSkM



Vol. I, Sec. 3.12, pp. L93-198. T h e r e  is n o  r e a s o n  w h y  the g e n e r a l  

p r i n c i p l e  o f  g o v e r n m e n t a l  d e l e g a t i o n  s h o u l d  n o t  be a p p l i c a b l e  to 

I n d i a n  tribes'.

S i n c e r e l y ,

WII.SON L. C O N D O N  
A T T O R N E Y  G E N E R A L

B Y .

R o b e r t  E. P r i c e  
A s s i s t a n t  A t t o r n e y  G e n e r a l

■■■■■■ ■
____

■ ■"■■■



F e b r u a r y  24, 1982

M E M O R A N D U M

To: A r e a  D i r e c t o r
B^ireau of I n d i a n  A f f a i r s  
.Juneau •

From: D a v i d  S. C a s e
A t t o r n e y / A d v i s o r

S u b j e c t :  W a i v e r s  of  T r i b a l  S o v e r e i g n  I m m u n i t y
for P u r p o s e s  o f  S t a t e  G r a n t  E l i g i b i l i t y

I. I N T R O D U C T I O N

Yo u  h a v e  a s k e d  me  to r e s p o n d  to the J a n u a r y  29, 1982 
l e t t e r  ( c o p y  a t t a c h e d )  fr o m  R o b e r t  Pr i c e ,  A s s i s t a n t  A t t o r n e y  
G e n e r a l ,  to C. L. H e n s o n ,  A r e a  T r i b a l  O p e r a t i o n s  O f f i c e r .
Mr. P r i c e  as k s  whethe.* A l a s k a  N a t i v e  t r a d i t i o n a l  and IRA 
v i l l a g e  c o u n c i l s  m a y  c o n s e n t  to be sued u p o n  any o b l i g a t i o n  
a r i s i n g  out of g r a n t s  they r e c e i v e  u n d e r  60 S L A  1981.
Mr. P r i c e ' s  p r i m a r y  c o n c e r n  is that the s t a t e  be able to 
j u d i c i a l l y  e n f o r c e  the g r a n t  p r o v i s i o n s  and that t h i r d - p a r t y  
c o n t r a c t o r s  be p r o t e c t e d  u n d e r  c o n t r a c t s  a r i s i n g  o u t  of a 
g r a n t  to a N a t i v e  v i l l a g e .

S e c t i o n  2 o f  60 S L A  1981 p r o v i d e s  for gr a n r s  o f  $ 1 , 0 0 0  
p e r  p e r s o n  to u n i n c o r p o r a t e d  c o m m u n i t i e s  d u r i n g  the fiscal 
y e a r  e n d i n g  J u n e  30, 1982. S e c t i o n  2(c) of the l e g i s l a t i o n  
r e q u i r e s  the S t a t e  D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  
A f f a i r s  to d e t e r m i n e  w h e t h e r  t h ere is in the u n i n c o r p o r a t e d  
c o m m u n i t y  r e c e i v i n g  the g * a n t  an:

i n c o r p o r a t e d  e n t i t y  o r  f e d e r a l l y  c h a r t e r e d  e n t i t y  that 
d o e s  n o t  p o s s e s s  s o v e r e i g n  i m m u n i t y  and (which) wi l l  
a g r e e  to r e c e i v e  and s p e n d  t»:e m o n e y  r e c e i v e d  u n d e r  the 
e n t i t l e m e n t .
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Mr. P r i c e  w o u l d  like to k n o w  w h e t h e r  a t r a d i t i o n a l  o r  IRA 
" N a t i v e  v i l l a g e  c o u n c i l "  m a y  w a i v e  its i m m u n i t y  from suit 
a n d  t h e r e b y  b e c o m e  e l i g i b l e  for t h e s e  grants. R e c e n t  d e v e l­
o p m e n t s  in this a r e a  o f  the l a w  h a v e  e l i m i n a t e d  p r e v i o u s  
d o u b t s  a b o u t  the a b i l i t y  o f  N a t i v e  s o v e r e i g n t i e s  to w a i v e  
i m m u n i t y ,  b u t  b e f o r e  r e a c h i n g  that i s s u e  it is n e c e s s a r y  to 
d e c i d e  w h i c h  A l a s k a  N a t i v e  v i l l a g e s  are p r o t e c t e d  by  the 
s o v e r e i g n  i m m u n i t y  d o c t r i n e .

11. D I S C U S S I O N

A. T r i b a l  S o v e r e i g n  I m m u n i t y  G e n e r a l l y

M y  a n a l y s i s  of A l a s k a  N a t i v e  s o v e r e i g n  i m m u n i t y  beg i n s  
w i t h  the " t h r e e  f u n d a m e n t a l  p r i n c i p l e s "  o f  I n d i a n  s o v e r e i g n t y .  
F i r s t ,  I n d i a n  t r i b e s  h a v e  i n h e r e n t  s o v e r e i g n t y  and do  not 
u s u a l l y  a c q u i r e  t h e i r  s o v e r e i g n  p o w e r s  b y  c o n g r e s s i o n a l  
grant. Seco n d ,  c o n q u e s t  r e n d e r s  t r i b e s  s u b j e c t  to the

• l e g i s l a t i v e  p o w e r  o f  the U n i t e d  S t a t e s  and t h e r e b y  t e r m i n a t e s  
t h e i r  ext e r n a l  p o w e r s  o f  s o v e r e i g n t y  b u t  d o e s  not n e c e s s a r i l y  
a f f e c t  the int nal s o v e r e i g n t y  of the tribe. Thi r d ,  tribal 
i n t e r n a l  p o w e r s  m a y  be q u a l i f i e d  by e x p r e s s  c o n g r e s s i o n a l  
l e g i s l a t i o n ,  but u n l e s s  thus q u a l i f i e d ,  full p o w e r s  o f  
i n t e r n a l  s o v e r e i g n t y  are v e s t e d  in the I n d i a n  tri b e s  and in 
t h e i r  d u l y  c o n s t i t u t e d  o r g a n s  o f  g o v e r n m e n t .  55 I.D. 14 
at 22 (1934). See a l s o  C o h e n ,  F e l i x  S., H a n d b o o k  o f  F e d e r a l  
I n d i a n  L a w , U n i t e d  S t a t e s  D e p a r t m e n t  the Interior, at 122 
(1942), h e r e i n a f t e r  "C o h e n " ;  a c c o r d ,  F e d e r a l  Indian L a w ,
U n i t e d  S t a t e s  D e p a r t m e n t  o f  tKe I n t e r i o r ,  O f f i c e  of the 
S o l i c i t o r ,  at 395 (1958). T h e  s o v e r e i g n  c h a r a c t e r  o f  an 
I n d i a n  tribe has l o n g  b e e n  a c k n o w l e d g e d  to i n c l u d e  tribal 
i m m u n i t y  from suit. T u r n e r  v. U n i t e d  S t a t e s ,  2 4 8  U.S. 354 
(1 9 19); U.S. v. O r e g on',' 6 5 7 ' F . 2 d  1009. 1017 (9th Cir. 1981).

As I h a v e  n o t e d  e l s e w h e r e ,  w h e t h e r  tribal s o v e r e i g n  
i m m u n i t y  is d e r i v e d  from p r i n c i p l e s  o f  i n h e r e n t  s o v e r e i g n t y  
o r  federal r e c o g n i t i o n  of  a tribal g o v e r n m e n t  has b e e n  the 
s u b j e c t  of some ( l a r g e l y  a c a d e m i c )  d e b ate. Case, D a v i d  S., 
T h e  S p e c i a l  R e l a t i o n s h i p  of  A l a s k a  N a t i v e s  to the Federal 
G o v e r n m e n t A l a s k a  N a t i v e  F o u n d a t i o n  at 1 6 0 -161 ( 1 9 7 8 ) J 
h e r e i n a f t e r  " C a s e . "  T h e  d e b a t e  is a c a d e m i c  b e c a u s e  the 
c a s e s  r e a c h i n g  the c o u r t s  h a v e  a l m o s t  a l w a y s  i n v o l v e d  tribes 
w h o s e  s o v e r e i g n t y  has b e e n  r e c o g n i z e d  in some form or  o t h e r



by the f e d eral g o v e r n m e n t .  E.g. , T u r n e r  v. U . S . , s u p r a , 
a f f i r m i n g  the s o v e r e i g n  i m m u n i t y  of the C r e e k  Nation. Some 
c o u r t s  focus on federal r e c o g n i t i o n  a l o n e  as s u f f i c i e n t  to 
c o n f i r m  s o v e r e i g n  i m m u nity, e.g., A t k i p ^  v. H a l d a n e ,
569 P . 2d 151 at 1 5 7 - 1 6 2  ( A l a s k a  1 9 7 T ) ; o c h e r s  have he l d  that 
the a b s e n c e  o f  r e c o g n i t i o n  d o e s  n o t  d e p r i v e  a tribe of 
i m m u n i t y ,  B o t t o m l y  v. ?assan)aquoddy T r i b e , 599 F. 2 d  1061 at 
1065, n . 5  (1st Cir. 1 9 7 9 ) . ^  W h a t e v e r  the s o u r c e  of the 
d o c t r i n e ,  o r  the p o l i c y  b e h i n d  it, it is c l e a r  from n u m e r o u s  
d e c i s i o n s  that A m e r i c a n  I n d i a n  t r i b e s  are p r o t e c t e d  from 
s u i t  by the d o c t r i n e  o f  g o v e r n m e n t a l  s o v e r e i g n  immunity, 
e . g., S a n t a  C l a r a  P u e b l o  v. M a r t i n e z , 4 3 6  U.S. 49, 58 (1978). 
T h e  p r o t e c t i o n  i n c l u d e s  t r i b a l  o f f i c e r s  a c t i n g  in their 
o f f i c i a l  c a p a c i t y ,  P u y a l l u p  T r i b e, I n c. v . D e p a r t m e n t  of Game 
o f  W a s h i n g t o n , 4 3 3  U.S. 165. 169, n . 7 (1977) [P u y a l l u p  i l l ].

B . A l a s k a  N a t i v e  I m m u n i t y

T h e  s o v e r e i g n  s t a t u s  of A l a s k a  N a t i v e  v i l l a g e s  as 
t r i b e s  has be e n  c o n f i r m e d  b y  e x e c u t i v e  a c t ion, l e g i s l a t i v e  
e n a c t m e n t  and j u d i c i a l  p r e c e d e n t  o v e r  the last h u n d r e d  and 
f i f t e e n  years. C o n f i r m a t i o n  c A l a s k a  N a t i v e  tribal

1/ B o t t o m l y  is e s p e c i a l l y  i n s t r u c t i v e  in the A l a s k a  context, 
b e c a u s e  it u p h e l d  the s o v e r e i g n  i m m u n i t y  of a tribe which, 
a m o n g  o t h e r  things, had n e v e r  b e e n  f o r m a l l y  r e c o g n i z e d  by 
-»*jaty or s t a t u t e  and w h i c h  h a d  not c o n t i n u e d  in the "full 
e x e r c i s e "  o f  its s o v e r e i g n  p o w ers. T h e  same things have 
b e e n  said a bout A l a s k a  N a t i v e  v i l l a g e s .  N e v e r t h e l e s s ,  it 
s e e m s  c l e a r  that the v i l l a g e  w a s  and is the e s s e n t i a l  unit 
o f  p o l i t i c a l  (tribal) o r g a n i z a t i o n  for m o s t  A l a s k a  Na t i v e  
so c i e t i e s .  See A l a s k a  N a t i v e s  and the L a n d , Federal F i eld 
C o m m i t t e e  for D e v e l o p m e n t  P l a n n i n g  in A l a s k a ,  Govt. P r i n t i n g  
O f f i c e  (1958) at e.g. i44 ( v i l l a g e s  g e n e r a l l y ) ,  130 (Arctic 
S l o p e  E s k i m o s ) ,  179 ( S o u t h w e s t  C o a s t a l  E s k i m o s ) ,  197 (Koyukuk- 
L o w e r  Y u k o n  E s k i m o s  and I n d i a n s ) ,  2 0 6 - 2 0 7  ( U p p e r  Y u k o n - P o r c u p i n e  
I n d i a n s ) ,  2 2 2 - 2 2 3  (Br i s t o l  Bay E s k i m o s ) ,  239 and 245 (Aleuts), 
2 6 4 - 2 6 6  ( C h u g a c h  and E y a k  I n d i a n s ) .  T l i n g i t  and H a i d a  
I n d i a n s  w e r e  a l s o  o r g a n i z e d  in v i l l a g e s ,  but g o v e r n e d  by 
cl a n s .  T l i n g i t  and H a i d a  I n d i a n s  v. U.S., 177 F. Supp. 452,
4 5 5 - 4 5 6  (CtT Cl®. 1959):----------------------



C e s s i o n  (15 Stat. 539). A f t e r  p r o v i d i n g  for the c i t i z e n s h i p  
o f  c e r t a i n  i n h a b i t a n t s  of  the T e r r i t o r y ,  A r t i c l e  III p r o v i d e s  
that:

T h e  u n c i v i l i z e d  t r i b e s  w i l l  be s u b j e c t  to such laws and 
r e g u l a t i o n s  as Ihe U n i t e d  S t a s i s  may, from time to 
time, a d o p t  in r e g a r d  to a b o r i g i n a l  tribes o f  that 
c o u n t r y .

In Re  M i n o o k , 2 Ak. Rpts. 2 ^ 0  (D.C. A l a s k a  1904) e x a m i n e d  
the m e a n i n g  o f  this p r o v i s i o n  in o r d e r  to d e t e r m i n e  w h e t h e r  
the laws o f  the U n i t e d  S t a t e s  g r a n t i n g  c i t i z e n s h i p  to I n d i a n s  
a p p l i e d  to A l a s k a  N a t i v e s  w h o  h a d  s e v e r e d  t heir tribal 
r e l a t i o n s h i p s .  T h e  c o u r t  c o n c l u d e d :

T h e  m e a n i n g  of this s e n t e n c e  in a tre a t y  b e t w e e n  
R u s s i a  and the U n i t e d  S t a t e s  is clear; it w a s  i n t e n d e d  
to and d ^ e s  e x t e n d  all g e n e r a l  laws and r e g u l a t i o n s  
w h i c h  the U n i t e d  S t a t e s  m a y  from time to time a d o p t  in 
r e g a r d  to the In d i a n  t r i b e s  of the U n i t e d  St a t e s  to and 

A  o v e r  the I n d i a n  tri b e s  of A l a s k a .  U p o n  its r a t i f i c a t i o n
and its f u r t h e r  a p p r o v a l  by C o n g r e s s ,  this tr e a t y  and 
this c l a u s e  beca.ne the s u p r e m e  law of the land. It 
g a v e  the Ind i a n  t r i b es of A l a s k a  the same st a t u s  b e f o r e  
the law as those o ' t7»e~Uni ted S t a t e s , and, u n l e s s  a 
di f f e rent i n t e n t i o n  a p p e a r s  u p o n  the face of the law, 
e x t e n d s  all acts of C o n g r e s s ,  a p p l i c a b l e  and of  a 
g e n e r a l  n a t ure, r e l a t i n g  to the I n d ians of the U n i t e d  
S t a t e s ,  to A l a s k a ,  ^d. at 2 2 0*221. ( E m p h a s i s  a d d e d . )

R e l y i n g  in part on this d e c i s i o n ,  the S o l i c i t o r  c o n c l u d e d  
in 1932 that m a r r i a g e  a m o n g  A l a s k a  N a t i v e s  m a i n t a i n i n g  their 
tribal r e l a t i o n s  s h o u l d  be g o v e r n e d  by the laws and c u s t o n s  
of the A l a s k a  N a t i v e  tribes. 54 I.D. 39, 46 (Sept. 3,
1932). E a r l i e r  the same y e ar, and f o l l o w i n g  an e x h a u s t i v e  
a n a l y s i s  of the l e g i s l a t i o n  and j u d i c i a l  d e c i s i o n s  r e l a t i n g  
to A l a s k a  N a t i v e s ,  the S o l i c i t o r  c o n c l u d e d  that "no d i s t i n c­
tion has be e n  or can be m a d e  b e t w e e n  the I n d ians and o t h e r  
n a t i v e s  of A l a s k a  so far as the laws and r e l a t i o n s  of the 
U n i t e d  S t a t e s  are c o n c e r n e d  . . ." 53 I.D. 593, 605 (Feb. 24,
1932). A c c o r d . C o h e n ,  at 44 and F e d e r a l  Indian L a w , at 9 35-936.

F i n a l l y ,  the Indian R e o r g a n i z a t i o n  A c t  (IRA) of  1934 
(25 U.S . C . A .  § 461 et seg.) w a s  e x t e n d e d  to A l a s k a  by the



...... -T T-r^r-.
AD, BIA, Jun 
February 24, «„—  
P a g e  5

A c t  o f  M a y  1, 1936, ch. 254, 4 9  Stat. 1250 (25 U.S.C.A.
§ 473 a ) .  T h e  IRA w a s  s p e c i f i c a l l y  a d a p t e d  to A l a s k a  to 
p e r m i t :

g r o u p s  o f  I n d ians in Alask.. not h e r e t o f o r e  r e c o g n i z e d  
as b a n d s  o r  tribes, but h a v i n g  a c o m m o n  b o n d  o f  o c c u p a­
tion, or a s s o c i a t i o n ,  o r  r e s i d e n c e  w i t h i n  a w e l l - d e f i n e d  
n e i g h b o r h o o d ,  c o m m u n i t y ,  o r  r u r a l  d i s t r i c t

to a d o p t  c o n s t i t u t i o n s  and b y l a w s  and r e c e i v e  c h a r t e r s  of  
i n c o r p o r a t i o n  u n d e r  §§ 16 and 17 o f  the I R A  (25 U . S . C . A  
§§ 4 7 6  and 477). T h e s e  p r o v i s i o n s  w e r e  i n t e n d e d  to p e r m i t  
A l a s k a  N a t i v e  v i l l a g e s  to a d o p t  IRA c o n s t i t u t i o n s  and c h a r ters. 
C a s e  at 4.

In fact, A l a s k a  N a t i v e  v i l l a g e s  h a v e  b e e n  the u n i t s  of 
t r i b a l  g o v e r n m e n t  w i t h  w h i c h  the f e d eral g o v e r n m e n t  has 
d e a l t  on  a g o v e r n m e n t - t o - g o v e r n m e n t  b a s i s  ev e r  since the 
I n t e r i o r  D e p a r t m e n t ' s  e d u c a t i o n  p r o g r a m s  w e r e  e x t e n d e d  to 
A l a s k a  1884. Id. at 3. In v i e w  o f  this h i s t o r y ,  it is 
not s u r p r i s i n g  that the I n t e r i o r  D e p a r t m e n t  has h e 1^ as a 
m a t t e r  of  law and p o l i c y  that, like a b a n d  o r  tribe, an 
A l a s k a  N a t i v e  c o m m u n i t y  o r g a n i z i n g  unde.- the IRA m u s t  be a 
p r e v i o u s l y  e x i s t i n g  g r o u p  and n o t  o n e  n e w l y  formed s o l e l y  
for the p u r p o s e  of o r g a n i z i n g  u n d e r  the I n d i a n  R e o r g a n i z a t i o n  
Act. Co h e n ,  s u p r a  at 4 1 4  and F e d e r a l  In d i a n  L a w , s u pra at 961.

T h e  I n t e r i o r  D e p a r t m e n t  has, at least since 1936, 
t r e a t e d  o v e r  200 then e x t a n t  A l a s k a  N a t i v e  v i l l a g e s  as 
t r i b a l  g o v e r n m e n t s  e l i g i b l e  for f e d e r a l  N a t i v e  p r o g r a m s  and 
s e r v i c e s ,  i n c l u d i n g  r e o r g a n i z a t i o n  u n d e r  the Indian R e o r g a­
n i z a t i o n  Act. Ca s e  at 130. S u b s t a n t i a l l y  all of these 
v i l l a g e s  are d e f i n e d  a n d  e i t h e r  l i s t e d  o r  e l i g i b l e  for 
b e n e f i t s  u n d e r  §§ 3(c), 11 and 16 of  the A l a s k a  * itive 
C l a i m s  S e t t l e m e n t  Act (ANCSA, 43 U . S . C . A .  §§ 16' c), 1610
and 1615). T h e s e  same v i l l a g e s  are i n c l u d e d  in the d e f i n i t i o n  
o f  " t r i b e "  in e v e r y  m a j o r  p i e c e  of  n a t i o n a l  Indian l e g i s l a t i o n  
p a s s e d  s ince A N C S A ,  C a s e  at 11, i n c l u d i n g  the Indian Self- 
D e t e r m i n a t i o n  Act o f  1974 (25 U . S . C . A .  § 450 (b)) and the 
I n d i a n  C h i l d  W e l f a r e  A c t  (ICWA) of 1978 (25 U.S.C.A. § 1903(8))

2/ T h e  v i l l a g e - l i k e  P u e b l o s  of N e w  M e x i c o  ha v e  b e e n  h e l d  to 
Ge " t r i b e s "  u n d e r  a n a l o g o u s  c i r c u m s t a n c e s ,  e.g., U.S. v. 
S a n d o v a l , 231 U.S. 28, 47 (1913). A l a s k a  N a t i v e  v i l l a g e s  
a l r o  fit the d e f i n i t i o n  of " t r i b e "  in M o n t o y a  v. U.S. ,
180 w.S. 261, 266 (1901) as "a b o d y  o f  I n d ians of the same 
o r  s i m i l a r  race, u n i t e d  in a c o m m u n i t y  u n d e r  one l e a d e r s h i p  
o r  g o v e * n m e n t ,  and i n h a b i t i n g  a p a r t i c u l a r  though s o m e t i m e s  
i l l - d e f i n e d  t e r r i t o r y . "
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Sign.ifica.itly, e a c h  o f  t h e s e  v i l l a g e s  is e l i g i b l e  for 
a nd has r e c e i v e d  a n n u a l  t r i b a l  g o v e r n m e n t  i m p r o v e m e n t  gr a n t s  
u n d e r  § 104 (25 U . S . C . A  § 4 5 0 h )  o f  the S e l f - D e t e r m i n a t i o n  
Act. M o r e o v e r ,  u n d e r  §§ 103 ( 8 ) ,  108 and 109 (25 U . S . C . A  
§§ 190 3 ( 8 ) ,  1 9 1 8  and 1919) o f  ICWA, ’’a n y  A l a s k a  N i t i v e  
v i l l a g e , ” as d e f i n e d  in 5 3(c) o f  A N C S A  (43 U.S.C. § 1602 (c)], 
m a y  o b t a i n  r e t r o c e s s i o n  oi j u r i s d i c t i o n  o v e r  I n d i a n  c h i l d  
w e l f a r e  c a s e s  and m a y  n e g o t i a t e  j u r i s d i c t i o n a l  a r r a n g e m e n t s  
witl the state. A l t h o u g h  t h e r e  a r e  m a n y  q u e s t i o n s  a b o u t  the 
s c o p e  o f  A l a s k a  N a t i v e  t r i b a l  j u r i s d i c t i o n ,  C a s e  at 157, it 
is c l e a r  that in I C W A  C o n g r e s s  r e c o g n i z e d  any A N C S A  " N a tive 
v i l l a g e "  as c a p a b l e  o f  e x e r c i s i n g  j u r i s d i c t i o n  o v e r  In d i a n  
c h i l d  w e l f a r e  cases. S e c t i o n . 1 0 8  o f  I C W A  was s p e c i f i c a l l y  
a m e n d e d  to p e r m i t  f l e x i b i l i t y  in i m p l e m e n t i n g  r e t r o c e s s i o n  q/ 
in A l a s k a ,  H. Rep. No. 1386, 9 5 t h  C o n g . ,  2d Sess. at 24-25.-' 
T h e  e x e r c i s e  o f  this r o r t  o f  j u r i s d i c t i o n  is a c h a r a c t e r i s t i c  
o f  g o v e r n m e n t a l  a u t h o r i t y  a n d  i m p l i e s  that A l a s k a  N a t i v e  
v i l l a g e s  are t r i b a l  g o v e r n m e n t s  w h e t h e r  they are g o v e r n e d  by 
t r a d i t i o n a l  o r  IRA c o u n c i l s .  T h e  I C W A  i m p l i c a t i o n s  are also 
c o n s i s t e n t  w i t h  the S o l i c i t o r ' s  e a r l i e r  c o n c l u s i o n  that the 
laws a n d  c u s t o m s  of  A l a s k a  N a t i v e  tr i b e s  a p p l y  to the m a r r i a g e s  
o f  t h e i r  m e m b e r s ,  54 I.D. 39 s u p r a .

T h e  u l t i m a t e  a u t h o r i t y  of A l a s k a  N a t i v e  g o v e r n m e n t s  
r e m a i n s  to be fully d e f i n e d ,  b u t  it is v i r t u a l l y  c e r t a i n  
th a t  s o v e r e i g n  i m m u n i t y  is o n e  o f  t h e i r  a t t r i b u t e s .  S e v e r a l  
A l a s k a  c a s e s  h a v e  so h e l d  in a v a r i e t y  o f  c i r c u m s t a n c e s .
J o h n s o n  v. C h i l k a t  I n d i a n  V i l l a g e , 457 F. Supp. 384 (D.
A l a s k a  1978), K l u k w a n ' s  n o n - r e s e r v a t i o n ,  IRA g o v e r n m e n t  held 
to h a v e  s o v e r e i g n  i m m u n i t y  and j u r i s d i c t i o n  o v e r  lands o f  
its f o r m e r  r e s e r v a t i o n  to a d j u d i c a t e  o w n e r s  ip of a r t i f a c t s ;  
C o g o  v. C e n t r a l  C o u n c i l  of T l i n g i t  &  H a i d a  I n d i a n s , 465 F.
Supp. 1 2 8 6  (b. A l a s k a  1979), n o n - r e s e r v a t i o n ,  n o n - I R A  tribe 
h e l d  to h a v e  s o v e r e i g n  i m m u n i t y  in l a w s u i t  c h a l l e n g i n g

3/ S i g n i f i c a n t l y  for A l a s k a ,  § 1 0 8 ( b ) ( 2 )  (25 U.S.C.A.
I  1 9 1 8 ( b ) ( 2 ) 1 p e r m i t s  r e t r o c e s s i o n  o f  j u r i s d i c t i o n  " w ithout 
r e g a r d  for the r e s e r v a t i o n  s t a t u s '  of Che tribe. " R e s e r v a t i o n "  
is d e f i n e d  b r o a d l y  for ICWA p u r p o s e s  as " I n d i a n  co u n t r y "  
u n d e r  18 U.S.C. § 1151. See 25 U . S . C . A .  § 1903(10). See 
a l s o  25 C F R  § 1 3 . 1 2 ( b ) (1981) i m p l e m e n t i n g  § 108(b).
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e n r o l l m e n t  and d i s t r i b u t i o n  o f  j u d g m e n t  funds. A t k i n s o n  v. 
H a l d a n e . 569 P . 2d s u p r a , M e t l a k a t l a ' s  r e s e r v a t i o n ,  IRA 
g o v e r n m e n t  h e l d  to ha v e  s o v e r e i g n  i m m u n i t y  a g a i n s t  tort 
suit; a c c o r d , P a r k e r  D r i l l i n g  Co. v. M e t l a k a t l a , 451 F.
Supp. 1127 (D. A l a s k a  1978).

B a s e d  o n  t h e i r  p a s t  h i s t o r y  and p a s t  a n d  r e c e n t  l e g i s l a­
tion a n d  cases, I c o n c l u d e  that the t r a d i t i o n a l  or IRA 
c o u n c i l  o f  any A l a s k a  " N a t i v e  v i l l a g e "  as d e f i n e d  in § 3(c) 
o f  A N C S A  is p r o t e c t e d  f r o m  s u i t  .by the d o c t r i n e  of tr i b a l  
g o v e r n m e n t  s o v e r e i g n  i m m u n i t y . - '

C. W a i v e r  o f  S o v e r e i g n  I m m u n i t y

U.S. v. U n i t e d  S t a t e s  F i d e l i t y  &  G u a r a n t y  C o . , 309 U.S.
5 0 6  (1940) is the c a s e  m o s t  o f t e n  c i t e d  for tne p r o p o s i t i o n  
that t r i b a l  s o v e r e i g n  i m m u n i t y  c a n n o t  De w a i v e d  " w i t h o u t  
c o n g r e s s i o n a l  a u t h o r i z a t i o n . "  Id. at 512. .lowever, w h e t h e r  
a t r i b e  can w a i v e  its i m m u n i t y  in the a b s e n c e  o f  c o n g r e s s i o n a l  
a u t h o r i z a t i o n  w a s  n o t  an i s s u e  in that case. In fact, the 
t r i b a l  g o v e r n m e n t s  i n v o l v e d  t h e r e  had b e e n  p r e v i o u s l y  a b o l i s h e d  
by an act o f  C o n g r e s s  and t h e i r  a s s e t s  p l a c e d  in trust w i t h  
the U n i t e d  Stat e s .  S i n c e  t h e r e  w a s  no tr i b a l  g o v e r n m e n t  to 
w a i v e  s o v e r e i g n  i m m u n i t y ,  the q u e s t i o n  o f  w h e t h e r  there had 
b e e n  a tribal w a i v e r  d i d  not arise. T h e  i s sue b e f o r e  the 
C o u r t  w a s  w h e t h e r  C o n g r e s s  h a d  c o n s e n t e d  to a c o u n t e r c l a i m  
a g a i n s t  the tribe. T h e r e  is no d o u b t  that C o n g r e s s  could, 
if it w i s h e d ,  w a i v e  tribal s o v e r e i g n  i m m u n i t y ,  e.g., U.S. v. 
O r e g o n . 657 r .2d s u p r a  at 1013. H o w e v e r ,  ju s t  b e c a u s e  a 
c o n g r e s s i o n a l  w a i v e r  m a y  be s u f f i c i e n t  to l o w e r  the i m m u n i t y  
b a r r i e r  doer n o t  m e a n  it is a n e c e s s a r y  p r e r e q u i s i t e .

R e c e n t  c a s e s  h a v e  u p h e l d  w a i v e r s  o f  s o v e r e i g n  i m m u n i t y  
b y  I R A  c o r p o r a t i o n s  u n d e r  the "sue and be su e d  c l a u s e "  of 
t r i b a l  c h a r t e r s  a d o p t e d  u n d e r  § 17 o f  the I n d i a n  R e o r g a n i z a­
tion  Act, e.g. P a r k e r  D r i l l i n g  Co. v. M e t l a k a t l a  Indian 
C o m m u n i t y , 451 F. Supp. s u p r a  at 1 1 3 6 - 1 1 3 7  (D. A l a s k a  1978).

4 /  O f  c o u rse, o t h e r  tribal g o v e r n m e n t s  that a r e  not A N C S A  
^ v i l l a g e s "  a l s o  e n j o y  s o v e r e i g n  immun i t y .  M o s t  n o t a b l e  
a m o n g  t hese are the T l i n g i t  and H a i d a  C e n t r a l  C o u n c i l ,  C o g o , 
s u p r a , and a few t r a d i t i o n a l  or IRA g o v e r n m e n t s  formed 
o u t s i d e  A N C S A  v i l l a g e s ,  C a s e  at 160.
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Similarly., the T e n t h  C i r c u i t  has u p h e l d  a tr i b a l  g o v e r n m e n t ' s  
w a i v e r  of  s o v e r e i g n  i m m u n i t y  in an o r d i n a n c e  a p p r o v e d  by the 
S e c r e t a r y  o f  the I n t e r i o r ,  M e r r i o n  v. J i c a r i l l a  A p a c h e  T r i b e , 
617 F . 2 d  537, 540 (10th C i r ” 1980) en b a n c , a f f i r m e d  on
o t h e r  g r o u n d s   U.S. (Jan. 25, 1982). See g e n e r a l l y .
A t k i n s o n  v. H a l d a n e , 569 P T 2 d  s u p r a  at 1 6 9 - 1 7 5  d i s c u s s i n g  
the p o l i c y  b e h i n d  the d i s t i n c t i o n  b e t w e e n  tr i b a l  g o v e r n m e n t s  
a n d  t r i b a l  c o r p o r a t i o n s  u n d e r  the I n d i a n  R e o r g a n i z a t i o n  A c t  
w h e n  it c o m e s  to the a p p l i c a t i o n  o f  the d o c t r i n e  o f  s o v e r e i g n  
i m m u n i t y . ^

O n e  r e c e n t  d e c i s i o n  h a s  s q u a r e l y  f aced the i s s u e  of 
w h e t h e r  a t r i b e  c a n  w a i v e  its i m m u n i t y  w i t h o u t  S e c r e t a r i a l  
a p p r o v a l  o r  c o n g r e s s i o n a l  c o n s e n t .  In U.S. v. O r e g o n ,
657 F . 2 d  s u p r a  at 1013, the N i n t h  C i r c u i t  C o u r t  of A p p e a l s  
c o n c l u d e d  that the Y a k i m a  I n d i a n  T r i b e  h a d  w a i v e d  s o v e r e i g n  
i m m u n i t y  b y  e n t e r i n g  in t o  an a g r e e m e n t  (not a p p r o v e d  by the 
S e c r e t a r y )  to b e  b o u n d  by  f u t u r e  c o u r t  o r d e r s  a d j u d i c a t i n g  
c e r t a i n  rights. Id. at 1014. T h e  c o u r t  a g r e e d  that In d i a n  
t r i b e s  e n j o y  s o v e r e i g n  i m m u n i t y  " b e c a u s e  they are s o v e r e i g n  
p r e d a t i n g  the C o n s t i t u t i o n "  and that C o n g r e s s  c o u l d  a b r o g r a t e  
t h e i r  i m m u n i t y  by l e g i s l a t i o n .  Id. at 1013. H o w e v e r ,  the 
c o u r t  c o n c l u d e d  that the r e f e r e n c e s  to tribal c o n s e n t  to 
s u i t  as c o n s t i t u t i n g  a w a i v e r  o f  i m m u n i t y  in two S u p r e m e  
C o u r t  c a s e s  i n d i c a t e d  t here w a s  no legal b a r r i e r  to such a 
w a i v e r .  Id., c i t i n g  T u r n e r  y. U n i t e d  S t a t e s , 248 U.S., 
s u p r a  at 3 5 8  and P u y a l l u p  1 1 1 , 4 3 3  U.S. s u p r a  at 173.

T h e  c o u r t  a l s o  b u t t r e s s e d  its d e c i s i o n  w i t h  c e r t a i n  
p o l i c y  c o n s i d e r a t i o n s  b a s e d  o n  the t r i b e ' s  own a s s e r t i o n s  of 
s o v e r e i g n t y  and p o w e r s  o f  s e l f - d e t e r m i n a t i o n .  The c o u r t  
r e a s o n e d  that to h o l d  that the p o w e r  to w a i v e  s o v e r e i g n

5/  S o m e  A l a s k a  I R A  v i l l a g e s  are o r g a n i z e d  a*? bo t h  S 16 
g o v e r n m e n t s  and § 17 c o r p o r a t i o n s ,  but t h ere is c o n s i d e r a b l e  
c o n f u s i o n  a b o u t  the e x e r c i s e  o f  tribal c o r p o r a t e  a u t h o r i t y ,  
see Pa.-ker D r i l l i n g , s u p r a  at 1 1 3 2 - 1 1 3 3 .  T r a d i t i o n a l  c o u n c i l s  
a r e  n o t  o r g a n i z e d  as c o r p o r a t i o n s .  R e q u i r i n g  c o r p o r a t e  
o r g a n i z a t i o n  as a m e a n s  o f  w a i v i n g  s o v e r e i g n  i m m u n i t y  is 
t h e r e f o r e  u n w o r k a b l e  for m a n y  p r a c t i c a l  reasons, not the 
l e a s t  of w h i c h  is a n e e d l e s s  m u l t i p l i c a t i o n  of o r g a n i z a t i o n s  
in small v i l l a g e s .



i m m u n i t y  w a s  not a m o n g  the p o w e r s  o f  an In d i a n  t r ibe w o u l d  
be c o n t r a r y  to the a s s e r t e d  r i g h t  of the tribe to its o w n  
s e l f - g o v e r n m e n t  and that s o v e r e i g n  i m m u n i t y  i m p l i e d  the 
p o w e r  to w a i v e  immunity. F i n a l l v ,  the c o u r t  n o t e d  that 
p r o h i b i t i o n  a g a i n s t  tr i b a l  w a i v e r s  of  i m m u n i t y  w i t h o u t  
c o n g r e s s i o n a l  c o n s e n t  m i g h t  i m p e d e  the a b i l i t y  o f  the tribes 
to e n t e r  into b u s i n e s s  r e l a t i o n s h i p s  w i t h  n o n - I n d i a n s ,  ^d. 
at 1014, c i t i n g  P a r k e r  D r i l l i n g  Co. v. M e t l a k a t l a  In d i a n  
C o m m u n i t y , 451 F. Sup p . ,  s u p r a  at 1136!.

I am p e r s u a d e d  that the N i n t h  C i r c u i t ' s  p o l i c y  and 
l egal a n a l y s i s  is c o r r e c t .  T r i b a l  s o v e r e i g n  i m m u n i t y  is one . 
o f  the c o r e  c o n c e p t s  of t r i b a l  s e l f - g o v e r n m e n t  and e s s e n t i a l  
to the p r e s e r v a t i o n  o f  i n t e r n a l  tr i b a l  s o v e r e i g n t y .  A l t h o u g h  
C o n g r e s s  m a y  a b r o g a t e  a t r i b e ' s  i m m u n i t y ,  n e i t h e r  c o n g r e s s i o n a l  
c o n s e n t  n o r  S e c r e t a r i a l  a p p r o v a l  is n e c e s s a r y  for g . t r i b e  to 
e f f e c t i v e l y  w a i v e  the p r o t e c t i o n  i m m u n i t y  affords.-'

D. S c o p e  of W a i v e r

A l t h o u g h  I do not d i s p u t e  the s t a t e ' s  a b i l i t y  to r e q u i r e  
a w a i v e r  of s o v e r e i g n  i m m u n i t y  as a c o n d i t i o n  to a t r i b e ' s  
e l i g i b i l i t y  for one of the p r o p o s e d  g r a n t s ,  I t h i n k  the 
w a i v e r  s h o u l d  be o f  a v e r y  l i m i t e d  n a t u r e ,  c o n s i s t e n t  w i t h  
Mr. P r i c e ' s  e x p r e s s e d  c o n c e r n  o f  s e c u r i n g  j u d i c i a l  e n f o r c e m e n t  
o f  the g r a n t  p r o v i s i o n s  and t h i r d - p a r t y  p r o t e c t i o n  on c o n t r a c t s  
w i t h  the tribal g o v e r n m e n t .  1 am m o s t  c o n c e r n e d  that the 
w a i v e r  e n v i s i o n e d  in § 6(b) o f  S e n a t e  Bill No. 716 ( a d d i n g  a 
n e w  s e c t i o n ,  AS 4 4 . 4 7  146, to the A l a s k a  S t a t u t e s )  is m u c h  
too broad. T h e  bill v opy a t t a c h e d ) ,  if e n a c t e d ,  wi l l  
r e p l a c e  60 S L A  1981. It w i l l  a l s o  r e q u i r e  a tribal g o v e r n m e n t  
to w a i v e  "any i m m u n i t y  from s u i t  w h i c h  it m i g h t  have" and 
w i l l  a p p l y  the w a i v e r  to "all c l a i m s  a r i s i n g  o u t  of the 
a c t i v i t i e s  of the t r i b a l  c o u n c i l  u n d e r  the grant c o n t r a c t . "

6/ C o n g r e s s i o n a l  c o n s e n t  w o u l d  be requi r e d ,  h o w e v e r ,  to 
r e a c h  land or o t h e r  a s s e t s  h e l d  in t r ust o r  r e s t r i c t e d  
s t a t u s  by the U n i t e d  S t a t e s  for the »ribe, e.g. U.S. v. U.S. 
F i d e l i t y  & G u a r a n t y  C o . , s u p r a.
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This, w a i v e r  is b r o a d  e n o u g h  to i n c l u d e  tort c l a i m s  
w h i c h  m i g h t  a r i s e  o u t  of the " a c t i v i t i e s "  o f  the c o u n c i l  
u n d e r  the c o n t r a c t .  It is n o t  c l e a r  from the s t a t u t e  that 
the l i a b i l i t y  of  the t r i b e  w o u l d  be l i m i t e d  to the a m o u n t  
the g r a n t  o r  ev e n  to the a s s e t s  p u r c h a s e d  w i t h  the grant, 
u n d e r s t a n d  that Mr. P r i c e  d i d  not d r a f t  the p r o p o s e d  l e g i s l a­
tion, b u t  1 am c o n c e r n e d  that if it p a s s e s  it w i l l  p r o v e  so 
u n p a l a t a b l e  to the A l a s k a  N a t i v e  v i l l a g e  c o u n c i l s  that they 
w i l l  n o t  a g r e e  to the w a i v e r  w h i c h  the s t a t u t e  a p p e a r s  to 
r e q u i r e .  1 s u g g e s t  that the b i l l  be r e w r i t t e n  to p e r m i t  a 
w a i v e r  o f  i m m u n i t y  o n  a " s t a n d a r d  form p r o v i d e d  by the 
D e p a r t m e n t  o f  Law" w i t h o u t  c a s t i n g  the s c o p e  of the w a i v e r  
in s t a t u t o r y  language.

l a n g u a g e  oi triDai c o r p o r a t e  c n a r t e r s  c o u j  
mo d e l .  See M a r y l a n d  C a s u a l t y  Co. v. Citi; 
of  V e s t  H o l l y w o o d , 36l t . 2d 517, 521 (5th 
T y p i c a l l y ,  tnese w a i v e  i m m u n i t y  b u t  limit

In the w a i v e r ,  I t h i n k  that the "sue and be s u ed" 
l a n g u a g e  o f  tribal c o r p o r a t e  c h a r t e r s  c o u l d  be u s e d  as a

C i t i z e n s  N a t i o n a l  B a n k
Cir'. 1 9 6 6 ) . --------------
the s c ope of  the 

w a i v e r  so as to p r e c l u d e  " l evy of any j u d g m e n t ,  lien or  
a t t a c h m e n t  upon the p r o p e r t y  o f  the (tribe) o t h e r  than 
i n c o m e  o r  c h a t t e l s  s p e c i a l l y  p l e d g e d  o r  a s s i g n e d . "  A t  a 
m i n i m u m ,  I think the w a i v e r s  s h o u l d  be d r a f t e d  so that they 
do  not risk tribal a s s e t s  not p u r c h a s e d  w i t h  the funds of 
the p a r t i c u l a r  g r a n t  for w h i c h  the w a i v e r  is b e i n g  p r o v i d e d .

III. C O N C L U S I O N

A l a s k a  " N a t i v e  v i l l a g e s "  as d e f i n e d  in § 3(c) of A N C S A  
h a v e  b e e n  c o n g r e s s i o n a l l y  r e c o g n i z e d  as g o v e r n m e n t s  for 
p u r p o s e s  s u f f i c i e n t  to c o n c l u d e  that they p o s s e s s  tribal 
s o v e r e i g n  immunity. T r i b a l  s o v e r e i g n  i m m u n i t y  c a n  be w a i v e d  
by  the tribe w i t h o u t  S e c r e t a r i a l  o r  c o n g r e s s i o n a l  con s e n t ,  
b u t  s u c h  w a i v e r s  s h o u l d  be d r a w n  as n a r r o w l y  as p. „ible.

E n c l o s u r e s

cc: R e g i o n a l  Solicitor,. A l a s k a
S c o t t  Keep, D i v i s i o n  of Indian A f f a i r s ,  D.C. 
F r a n  Ayer, D i v i s i o n  of Indian A f f a i r s ,  D.C. 
R o b e r t  Price, A t t o - n e y  G e n e r a l ' s  O f f i c e ,  J u n e a u
C. L. H e n s o n ,  BIA, J u n e a u

S. C a s e  
A t t o r n e y / A d v i s o r
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W h e r e a s  the ________

in the a m o u n t  of $

  is an  a p p l i c a n t  for a g r a n t

f r o m  the S t a t e  of A l a s k a ,  D e p a r t m e n t

of  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ,  u n d e r  C h a p t e r  60 S L A  1981, as 

a m e n d e d  :

W h e r e a s  C h p a t e r  60 S L A  1981, as a m e n d e d ,  r e q u i r e s  as a c o n d i t i o n  

of the g r a n t  that an A l a s k a  N a t i v e  V i l l a g e  w a i v e  s o v e r e i g n  i m m u n i t y  

f r o m  s u i t  f o r  cl a i m s  a r i s i n g  o u t  o f  its a c t i v i t i e s  u n d e r  the grant; 

N O W  T H E R E F O R E  b e  it r e s o l v e d  that:

o r g a n i z e d  u n d e r  s e c t i o n  16 of  the I n d i a n  R e o r g a n i z a t i o n A c t  (25 

U S C  476) or as a t r a d i t i o n a l  c o u n c i l ,  h e r e b y  g i v e s  its i r r e v o c a b l e

_______________________  u p o n  the g r a n t  c o n t r a c t  or any c l a i m s  a r i s i n g

out of its a c t i v i t i e s  u n d e r  the g r a n t  c o n t r a c t ,  and h e r e b y  w a i v e s  

an y  i m m u n i t y  f r o m  suit for s u c h  p u r p o s e s ,  a n d  the ____________________

to the e x e c u t i o n  of a n y  J u d g m e n t  o b t a i n e d  p u r s u a n t  to this w a i v e r  

of i m m u n i t y  a g a i n s t  a n y  p r o p e r t y ,  w h e t h e r  r e a l  or p e r s o n a l ,  i n c l u d i n g

T h e  f o r e g o i n g  r e s o l u t i o n  w a s  a d o p t e d  at a d u l y  c o n v e n e d  m e e t i n g  of

, a n  A l a s k a n  N a t i v e  V i l l a g e ,  e i t h e r

c o n s e n t  to a l l o w to b e  s u e d  in the n a m e  of

s h a l l  b e  l i a b l e  for s u c h  c l a ims. h e r e b y  c o n s e n t s

m o n e y ,  of  

grant.

in an a m o u n t  e q u a l  to the a m o u n t  c f  the

t h i s d a y  of , 198 .

A t t e s t :

Sec r e t a r y .

3 / 1 / 8 2  D< ent of L a w  d r a f t

R . E . P r i c e  r  s'



M E M O R A N D U M  S t a t e  o f  A l a s k a
C O t ’J I U U I T Y  A N D  R E G IO N A L  A P P A I R S

t o : K e i t h  S p e c k i n g
O f f i c e  o f  t h e  G o v e r n o r

d a te : J a n u a r y  29 ,  1982
FILE NO:

TELEPHONE NO:

s u b je c t :  P r o p o s e d  A m e n d m e n t  
T o  C h a p t o r  60/ G L A 81D e p u t y  C o m m i s s i o n e r

D e p a r t n o n t  o f  C o n n u n i t y  .
A n d  R e g i o n a l  A f f a i r e

' / h o  D e p a r t n o n t  o f  C o m m u n i t y  a n d  R o g i o n a l  A f f a i r s  r e q u e s t s  
y o u r  a s s i s t a n c e  1*: p r e p a r a t i o n  o f  l e g i s l a t i o n  t o  a m e n d  
C h a p t e r  60/ S L A G 1 t o  b r i n g  t h a t  s t a t u t e  i n  c o n f o r m a n c e  w i t h  
r e c e n t l y  e s t a b l i s h e d  p o l i c y  f o r  d e a l i n g  w i t h  A l a s k a  D a t i v e  
V i l l a g e s  t h a t  p o s s e s s  s o v o r e i g n  i m m u n i t y .

A s  y o u  k n o w ,  t h e  D e p a r t m e n t  o f  L a w  i s  d r a f t i n g  l e g i s l a t i o n  
t o  I m p r o v e  t h e  p r o c e d u r e s  f o r  S t a t e  g r a n t s  t o  m u n i c i p a l i t i e s  
a n d  u n i n c o r p o r a t e d  c o m m u n i t i e s *  A f t e r  s e v e r a l  d i s c u s s i o n s ,  
D C R A ,  t h e  D e p o r t m e n t  o f  L a w  a n d  t h e  G o v e r n o r ' s  O f f i c e  a g r o o d  
t o  i n c l u d e  l a n g u a g e  t h a t  a l l o w s  t h e  D e p a r t m e n t  t o  p r o v i d e  
f u n d i n g  t o  A l a s k a  N a t i v o  V i l l a g e s  t h a t  w a i v e  s o v e r e i g n  
i m m u n i t y  f r o m  s u i t *  T h i s  l a n g u a g e  i s  a l s o  t o  b e  I n c l u d e d  i n  
l e g i s l a t i o n  t h a t  w o u l d  n n e n d  a n d  r e f o r m  t h e  S t a t e  R e v e n u e  
S h a r i n g  p r o g r a m *

T i t o  D o p a r t n e n t  s t r o n g l y  f e e l s  t h a t  t h i s  l a n g u a g e  s h o u l d  a l s o  
b e  p r o p o a o d  a s  a n  a n e n d m e n t  t o  C h a p t e r  60/ S L A 81 i n  o r d e r  t o  
a p p l y  a  c o n s i s t e n t  p o l i c y  t o  a l l  A l a s k a  N a t i v e  V i l l a g e s .  
C h a p t e r  60 c u r r o n t l y  p r o h i b i t s  D C R A  f r o m  p r o v i d i n g  f u n d i n g  
u n d e r  t h e  U n i n c o r p o r a t e d  C o m m u n i t y  A i d  P r o g r a m  t o  f e d o r a l l y  
c h a r t e r e d  e n t i t l e s  t h a t  p o a s o s a  s o v e r e i g n  i n n u n i t y .  T h a t  
p r o h i b i t i o n  r e q u i r u o  t h e  c r e a t i o n  o f  n o n - p r o f i t  c o r p o r a t i o n s  
i n  e v e r y  c o m m u n i t y  w h e r e  a n  I R A  c o u n c i l  n a y  b e  t h e  l o g i c a l  
g r a n t  r e c i p i e n t *

T o  d a t e ,  D C R A  h a a  d e l a y e d  m a j o r  e f f o r t s  t o  d i s t r i b u t e  
f u n d i n g  u n d e r  t h i s  s t a t u t e  b e c a u s o  o f  o t h e r  p r i o r i t i e s *
T h e r e  a r e  c u r r e n t l y  169 u n i n c o r p o r a t e d  c o m m u n i t i e s  e l i g i b l e  
t o  a p p l y  f o r  o v e r  $13 m i l l i o n  u n d e r  C h a p t e r  60* A a  o f  
J a n u a r y  29,  1982,  t h e  D e p a r t m e n t  h a a  r e c e i v e d  20 
a p p l i c a t i o n s ,  a p p r o v e d  9 o f  t h e n  a n d  d i s b u r s e d  $ 580, 000*

Z f  t h i s  s t a t u t e  c a n  b e  a m e n d o d  t o  c o n f o r m  t o  t h e  o t h e r  
l e g i s l a t i o n ,  t h e  m a j o r i t y  o f  t h e  p r o g r a m  c o u l d  b e  
i m p l e m e n t e d  i n  a  m a n n e r  t h a t  i s  c o n s i s t e n t  w i t h  c u r r e n t  
s t a t s  p o l i c y  a n d  c o m p r e h e n s i b l e  t o  l o c a l  r o s l d e n t s *
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T h e  D e p a r t w e n t  s u g g e s t s  t h e  f o l l o w i n g  a n e n d n e n t e  t o  C h a p t e r

P a g e  3 ,  l i n o  9 ,  a f t e r  w o r d  " o r "  d e l e t o  " a  f e d e r a l l y  
c h a r t e r e d  e n t i t y  d o e e  n o t  p o e e e e o  s o v e r e i g n  i n o u n l t y "  
a n d  o d d  " a n  A l a e k a  N a t i v e  V l l l a g o  C o u n c i l  t h a t  w a i v e s  
a n y  l a m u n l t y  f r o a  s u i t  w h i c h  i t  a l g h t  o t h e r w i s e  h a v e ,  
f o r  o b l i g a t i o n s  a r i s i n g  o u t  o f  i t s  a c t i v i t i e s  w i t h  
g r a n t  f u n d s  o n  a  f o r a  d r a f t e d  b y  t h e  D e p e r t a e n t  o f  L a w * "

P a g e  3 ,  l i n e  12,  a f t e r  t h e  w o r d  " o n e "  d e l e t e  " q u a l i f i e d  
i n c o r p o r a t e d  o r  f e d e r a l l y  c h a r t e r e d  e n t i t y "  a n d  a d d  
" o n t l t y  s e e k i n g  f u n d i n g , " * ••

P a g e  3 ,  l i n e  1S - 18,  d e l e t e  " Z n  o e l e c t l n g  t h e  r e c i p i e n t  
e n t l t y * « * * * f o r  r e c e i p t  o f  t h e  e n t l t l e a e n t * ”

T h e  D e p e r t a e n t  a l s o  s u g g e s t s  t h a t  t h e  l a p s e  d a t e  f o r  t h e e e  
f u n d s  b e  e x t e n d e d  t o  a l l o w  e u f f i e i e n t  t i n e  f o r  e n s c t a o n t  o t  
t h i s  a n e n d a o n t  p r i o r  t o  l n p l e a e n t a t i o n *

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u o s t .

c c i  f i l l  C o n d o n ,  A t t o r n e y  G e n e r a l
C u s a n  O r e e n e ,  O f f i c e  of  t h e  G o v e r n o r

b c c i  P a l a e r  M c C a r t e r  
J l a  B a l d w i n
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Waivers cf tribal sovereign Immunity under 
HB 746 (Work Order No. 12-2642)

Representative Patrick M. O'Connell 
Chairman, House Community and 
Regional Affairs Committee

Linn H. Asper 
Legislative Counsel

If the section of HB 746 requiring waiver of 
Immunity from suit by an Alaska Native village council would 
avoid sovereign Immunity Issues relating to Indian tribes 
and would allow the Department of Community and Regional 
Affairs to distribute grant money under that bill to an 
unincorporated village. In answering this question I am 
assuming that Alaska Native village councils are possessed 
of immunity from suit under a tribal sovereign immunity 
theory and that they are entitles that can receive state 
money as If thev were municipalities. There are conflicting 
opinions about both of these propositions, particularly the 
latter (Attorney General opinion of September 2, 1981 
(J-66-829-811), but A  the village councils are immune from 
suit find the state ran constitutionally distribute grant 
money to them, the question la whether they are able to 
waive immunity from suit with regard to the grants. The 
state obviously wants the councils to do this so that It can 
maintain some control over the expenditure of the money. If 
Alaska Native village councils have lnnunlty from suit the 
current state of the law Is chat they can make a knowing 
waiver of thac Immunity, although a final decision has vet 
tc be rendered on this question. The doctrine of tribal 
sovereign immunity daces back to the earliest days of the 
United States. It has been established thac Indian tribes 
are possessed of immunity from suit U.S. v. U.S.
Fidelity a Guaranty Co.. 309 U.S. 30b (i44b}. it is clear 
that sovereign immunity exists only at the sufferance of
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Congress ind can be waived by an Act of Congress.
Santa Clara Pueblo v. Martinez. 436 U.S. 49 (1978). The key
question in considering 746 is whether only Congress can

i elfwaive the immunity or whether the tribe i elf can make the 
waiver. The early decisions such as U.S. v. U.S.
Fidelity & Guaranty Co.. supra, seemed to indicate that a 
tribe could not waive its own immunity. In the U.S. Fidelity 
case the tribe was immune from a counterclaim in a suit that
was brought in the name of the tribe. Other decisions that
have expressed doubt about the ability of Indian tribes to
waive immunity are Namekagon D e v . C o .  v. Bols Forte
Reservation Housing Authority. 395 F. Supp. 23 (D.C. Minn.

i. Ltd.19 74) a n d  N o r t h  Sea Prod. t.td. v. C l i p p e r  S e a f o o d s  Co..- 
595 P . 2d 9'33 "(Washington 1 9 7 9 T

The recent case of United States v. State of Oregon.
657 F.2d 1009 (9th Circuit 1981), stated clearly that Indian 
tribes can waive their immunity from suit, and held that the 
Yakima tribe waived its Immunity in a matter Involving 
apportionment of salmon stocks when it entered into an 
agreement with the state and federal government covering the 
apportionment. While there is no doubt that U.S. v. Oregon 
supports the kind of waiver process envisioned by HB 74^7 
the opinion is not strongly reasoned and may not survive 
considerstion of the issue in the U.S. Supreme Court. The
U.S. v. Oregon court more or less Ignored U.S. v. U.S. 

0FidelitvJ. ^TTaranty Co. and relied on dicta from several 
Supreme Court cases to reach its conclusion. The U.S. v. 
Oregon court felt that the doing of equity required the 
Y a V I m  tribe to be bound by the agreement that it had freely 
entered into, but in doing equity the court had to get 
around the very real possibility that tribal sovereign 
Immunity can only be waived by congressional act.

A parallel situation to U.S. v. Oregon prevailed in the 
appeals court cases before Santa Clara Pueblo v. Martinez. 
supra. In the cases that led to Mirtlnes. it was uniformly 
held by appeals courts Chat the Indian Civil Rights Act 
acted as a waiver of tribal sovereign immunity for cases 
within the Jurisdiction of that Act. Then the U.S. Supreme 
Court held chat tribal sovereign immunity had continuing 
vitality as a doctrine of law and that a congressional 
waiver of Chat immunity could not be implied from an Act of 
Congress where there was no express waiver. Although



U.S. v. Oregon presented a different issue, the general 
anti-waiver policy of the U.S. Supreme Court with regard to 
sovereign immunity has fo be taken into consideration when 
the committee considers waivers made by the village 
councils. Obviously there are some situations where a tribe 
will want to be able to waive its own immunity in order to 
enter into a particular business arrangement or receive 
state money, as in Hfi 746, but since the immunity concept is 
rooted in protection of the tribes, the Supreme Court may 
decide not to recognize waivers made by the tribes for fear 
they will be taken advantage of in their dealings with 
private parties and governments.

Were it not for the resurgence of the sovereign immunity 
concept in Martinez. supra, I would have little trouble 
agreeing with the court in U.S. v. Oregon that a tribe can 
waive its own immunity, but given that decision and the fact 
that the U.S. Supreme Court has not ruled on the issue now 
before the committee, the waiver concept presented in HB 746 
is questionable.

If grants are to be made to Native village councils under 
Hfi 746, it will do no harm to require a waiver of sovereign 
immunity, as lone as it is understood that such waivers may 
prove to be ineffective. Any waiver used should be carefully 
limited in scope so that the Indian group executing the 
waiver is waiving its Immunity from suit only with regard to 
matters directly related to the grant. A limited waiver is 
less llkelv to be challenged, ana if challenged, more likely 
to be upheld, than a general waiver of immunity. The waiver 
concept of HB 746 is properly limited as long as the form 
that is to be prepared by the Department of Law turns out to 
be a carefully drawn and strictly limited waiver. Any 
appearance that the state government is seeking to have the 
councils waive their immunity in areas other those that are 
directly related to the grants will almost certainly render 
the waiver scheme invalid.

LHAilJb
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r  o  •t w a n j o h e s ^  :;^^:-dkto«-'sdti«neiit ̂ ci
rr „•- - - In 1971, made up;the
- ' Sovereignty—  tbe idea that - Indian Reserve. .-* ' •

- native'American tribes are not c- 
■ jnst groups of people connected 
. by the ties of family and race, 
but nations, with inherent gov* 
enmexxtal powers — is a prin­
ciple that has underlain tbe 
riwHnw of American M i  

• and Alaska Natives with the U.

renetie >V state to have a dear right to' 
the use of school sites before

Their devotion to sovereign* ;T building' school*. As a result, 
1 tŷ has brought Its rewards to‘ 7 the state Department of Trano-

350 or 10 Athabaskan Indi- . 
ans of the Venetie tribe. Tbsy 
own those U  million sens, ̂  
lock, stock and mineral rights. . 
Tbe land is tax *uort than any 
other Native group of compare*

. . S. government from the begin* hie' size received the
1 ^ 1  • . U .  < L .  - - - n — .  ■ i"_____k t l   I  1  . -ning —  from tbe earliest trea* 

ties signed in New England to 
recent efforts "by Natives in* 
nearly 30 villages-in Interior 
AlaAa to obtain federal chart* 
ers as tribal governments.
Perhaps no group of Natives 

in Alaska has tended the flame 
of sovereignty with greater de­
votion, or at greater cost, than 
the handful ofrasidants of a 1.8 
million acre tract of land 
which, until tha Alaska Native

settlement act • - 
■- Tbe pursuit of sovereignty 
has also had its price for the 
‘"Venetie tribe, however. Virtual­
ly alone among Alaska's Na­
tives, Its members belong to no 
village or regional Native cor­
poration, nor do they share in 
the profits many Native corpo­
rations are beginning to earn 
from their investments.
Most recently, the tribe’s 

vision of sovereignty collided

partation and Public Facilities 
withheld $287,000 voted by the 
Alaska legislature for Improve­
ments to echools In "Venule and 
Arctic Village, both located 
within the boundaries of tha 
former reservation. And tha 
resurrection of as old claim to 
ar additional 3.4 .million acres 
of land, located mostly in the 
Arctic National "Wildlife - Ref­
uge, has pitted the tribe against 
the Interior Department and 
tbe settlement act. *• •
The seeds of the dispute over 

the school improvements wers 
sown in 1.78, when, according 
to assistant state attorney gen­
eral Bill Cummings, the Vene­
tie. village corporation formed

jder the settlement act gave 
tha state permission * to use 
small parcels of land in Venetie 
and Arctic Village for school 
sties. Tbe schools in tbe village 
■re operated by the Yukon 
Flats School District, a' Rural 
Education Attendance Area
(REAA) act up hy the state in 
the wake of the Molly Hootch

V

they might receive in tbe future 
to the Native Village of Venetie 
Tribal Government In October 
of tbe same year, the two 
corporations voted to dissolve 
themselves and ceased to exist 
When the federal govern­

ment finally delivered the pat­
ent to tbe 1A million acres that 
had made up the nervation, 
the land as a result went to thaconsent decree requiring the tbe land as a result 

construction of /village high . tribal government 
~ / . ~Tbt land shuffle

Since tbe land had not yet 
ben conveyed/to the village 

he tbe
state a dead; but said ti would 
do ao whn It received patent to 
the iaad fimn tha federal gov-

y*corporation, tt did not give
.............ft wi

i**
[. * ^  September 1979,
I the two village 
[/operating within the boundaries 
I of tha formsr raaerration ralin- —  

any Interact to toad
• • ,r  .  • ( ■ # «  k '

had left the 
state without satisfactory ***** 
to ths school lands. -* •

Tbe deportment of law de­
cided that before making them, 
the state needed. If not outright
O W D tftD tp  OK l o t  tCDOOJ ULDaJ,
at laast enough eontrol over■» Aa  - - * - - A U a   * a—Din 10 provtd us m e r m  tor • 
the expected life, of the tin*

land fam, with the tribal

enuneot offering in April, 1981; 
what it called a license', allow­
ing tbe state to use, but not 
own, the school lands. . *
Tbe problem with the 

cense, according to Cummings, 
was that it did not give tbe 
state sufficient interest In tbs 
school rites to satisfy ths law. *
ffrwmningi n)j ths state oh 

to st laast four 
of tbe lianas tbe tribe had
Offvsd. . t' '.

-*:•» 'Lf '
First was e phrase deeslti- 

tag the tribe as a "sovereign
tntity**. 'm.t *•. •• ■'*’ ?S4.» *-Si., 
"The state cant do tantrum 

with sovereigns,*' Cummings 
.said. Tbs assistant attorney 
gHMnl tbe state was1
worried tt might not be able to 
enforce contract provisions 
* 1 •**’»• Jve

•ee Nge O-O.

■

^
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against tbe tribe -if it were 
Acknowledged as a sovereign 

/entfty.' •
Another provision'the state 

objected to, Onnnnings said, 
that school

-■j

;v

i \  that

emplb/wjs abide by the tribe's * 
constitution and regulations as
a of owiB m iw -ry> of
the school site. Tribal regnla- * 
tions forbid tbe nse of ala* 61 
or marijuana while or tx̂ bal 
lands or waters, and require 
non-members of the tribe to 
have a use permit and be 
accompanied by a member if 
they leave tbe school premises,
n rrm m in g * pyfaf
According to Cummings, 

that would have subjected the 
state’s nse of the school sites to 
the behavior of third parties . 
over whom ft had xw control.

"If a guy makes home brew * 
in bis apartment," tbe ■—*«t«"t 
attorney general said, "tbe 
state's right to use tbe prem­
ises for school purposes cook* 
evaporate.”
"Local communities of 

course have the right to declare 
themselves dry," Cummings 
continued. "Tbe problem was 
tying tbe state’* use of tbe 

to the of third
parties . (La.,. school employ­
ees). The state was supposed to 
ipanitiir their conduct it sD 
times, even In the privacy of 
their own bonus."
The state also objected, the • 

assistant attorney general said, 
to a provision requiring the 
licensee to abide by any roles 
and regulations Unit might be 
adopted by the tribe latar.

“That's tied to their daim of 
being a sovereign entity," 
Cummings said. "Tbe state 
could go in and sink a bunch cf 
money in improvements, and 
then they could change the • 
rales on os. It didn't allow the 
state to protect Its Inieatriunt - 
Another provision that 

caused tbe state to balk, ac­
cording to OimmlngB, made 
continued use cf the schools by - 
the state eoattnfaut upon their*

being funded at. a level tbe 
local Indian school board con-.
riiUrgj iijfiwnit* .

“We don't do business with 
Indian school boards," Cum­
mins! said. "We do « 
with REAAs. The funding is 
based cm tbe state’s foundation 
formula." i1*
"They could set any level of 

funding they wanted to, and we 
would have no way to fund ft. 
We have no authority to.do 
business that way.":
Don Wright, tbe former 

Alaska Federation of Natives 
president perennial unsuc­
cessful political candidate who 
served as tbe tribe's consultant 
during tbe school battle, main­
tains however that the local 
Indian school board qualifies as 
a school district under state 
law, and, as owners of tbe land 
through tbe tribal government, 
would have tbe sufficient inter­
est required by law..
"Tbe attorney generals do 

not have tbe right to interpret 
tbe of the state consti­
tution to provide education for 
children m tbe state of Alas­
ka," Wright said. "If the Vene­
tie tribal government has suffi­
cient interest, that's suffi­
cient."
Tbe state responded in May 

1961, Cummings said, with a 
rewritten license tram which 
the objectionable provisions lad

The state's version, bowev- 
er, was unacceptable to um 
tribal government A meeting 
was bud in September 1861, at 
tbe tribe's offices In Fairbanks, 
with representatives of tbe 
state Deparments of Law, 
Transportation and Public Fa­
culties, m i  H m M B  present, 
as well as Wright and members 
of the tribal government T̂he 
meeting ruichod ftfl lnipuMt 
according to both aides, with 
Venetie standing on tts original 
license. The remit was thrt the 
ozipnnrtmexxu id ldc fCDoois 
were never made, and are still 
In limbo today. —■
According to Wriabt. the 

tribe Is not conoarned by the
J T J jL> . f  ‘

nrossect of the of state 
funds.’ "Well do without the 
state education money," he in­
sisted. T m  sure the tribe isn't 
gob £ to have its children gnnr 
up Illiterate." - .-*•
For him, the'issue of sover­

eignty is supreme. "The state's 
gdt no standing with its," he 
said. “The reservation is not 
part of the state of Alaska. 
Venetie has always been a gov­
ernmental entity. We're above 
and beyood the state." I * 
Nonetheless, there are signs 

fin tribe wants to came to 
terms with the state on the 
acfaool sites. The tribe has cho­
sen new i— H— ririp since last 
fall, and meetings are sched­
uled next week between Beatrix 
Apodaca, the superintendent of 
the Yukon Flats School Dis­
trict. and Lawrence "Roberts, 
tbe tribe's new first chief. Apo­
daca said this week she was 
hopeful the meetings would 
lead to a compromise that will 
permit tbe school improve- 
meat^to be made. Officials in 
Juneau say they are leaving 
tbe matter in Apodaca's hands.
Tbe path that led tbe Venetie 

Indians from tbe creation ot tbe 
reservation in 1M4 to tbe Iocs of 
acfaool Improvements In 1961 Is 
a tortuous ana./
The reserve came i«fa» exist­

ence March 11,1944, created by 
tbe Secretary of the Interior hi 
response to a petition from tbe 
residents of tbe area. Begin­
ning at the confluence of tbe 
Chandalar and Yukon Rivers 
and mtmdfcg north approxi­
mately 100 miles, it took in 1J 
million acres and the aettle* 
meats of Venetie, Arctic Vil­
lage, Ka Chick, Robots Flab 
CAmp, Venetie Landing, and 
Christian. ■ * 1 
When the settlement act 

pemed in 1971, the re 
wiped out, and the 
who had lived ao It woe feoed 
wtflb two choices. One was to 
enroll in Doyan Regional Cor- 
ixaatlon. Com their own vil­
lage corporations and select 
laad under tbs standard sOtle- 
ment act formula. By doing so 

* JTi
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they would gain the surface -stated, "Congress (in tbe Set- 
rigbts od about 181,000 acres of; ‘'tlement Act) intended penna- 
village corporation land (with __ neatly to remove from trust 
subsurface rights going to Doy-V: all Native land in Alaska
on), flie right to individual and - wwpt aTiftfm»nfg and the An*
corporate cash distributions, 
and a share of any profits that 
their village corporations and 
Doyan might earn.
The other choice was for the 

village* corporations to take 
over the reservation land, while 
forfeiting their Doyon xnember- 
ship and their entitlement to 
indMdnal and corporate cash 
itijrfrfbotl”** under tbe settle* 
m a t  act This way they would 
not only acquire LB minion 
acres instead of the far smaller 
acreage yielded by tbe stan­
dard settlement act formula, 
but they would acquire both 
prrhr* anri subsurface 
faidnding tbe ownership cf any 
oQ or other minerals which
might H» hwifi^ th* lain!
The shareholders opted for 

tbe second course, acquiring 
the reservation lands hr tow, 
but relinouishinc anv r’lim to 
tbe other benefits of the .rattle- 
ment a d  Things were again as 
they had been —  almost
Tbe difference was that the 

raaarrstiou no longer existed, 
Tbe lands were still Intact 
true, but tbe special trust rela­
tionship with the federal gov* 
enxmcnt was gooe. Tbe man­
agement of tbe lands now rest­
ed in the hands of the two 
village corporations, the unfa-
tnWif rhllTtwfij (jf the tfttlf-
mentact
Tbe trust relationship had 

meant that tbe government in 
Washington would guard the 
tribal lands from the outside 
world. Tbe tribe had enjoyed 
that security, and in 1978 they 
triad to get tt back.
Tbsy asked the Secretary of 

tbe Interior to taring the tribal 
lands foil circle fay restoring 
than to the trust status they 
had enjoyed before the ssttle-

Not possible, the Depart* 
mot of the Interior conrindad. 
In a legal opinion dated S&pL 
18,1978, a department attorney

fY\}?4 J
A

Bette Island Reserve.”
. But tire efforts to keep things 
as they had.been continued. In 
September 1979, tbe sharehold­
ers of tbe two village corpora­
tions transferred their entitle- * 
meat to tbe former reservation 
land to the Native Village of 
Venetie Tribal Government, 
which had been formed in 1940, 
and, according to Its coostitu-, 
tion, held the powers to deal 
with tbe federal and territorial' 
governments, control the use of 
the reservation, and to guard 
and foster. Native life, arts, 
possessions and customs.
• That done, tbe shareholders 
decided they had no further use 
for their village corporations, 
and dissolved them in October 
1979. Now the village corpora­
tions,like the reservation, were 
gone. What was left was 1A 
million acres of land. In tbe 
hands tbe tribal government 
In February and April 1961, 

even as tbe fight over tbe 
school improvements with the 
state was brewing, tbe Venetie 
tribe opened a campaign a  a 
new front They laid claim to 
a  additional 3.4 million acres 
of land located mostly in what 
had by then became the Arctic 
National Wildlife Refuge, based 
on old petitions originally sub­
mitted to the Interior Depart­
ment in 1950 and 1957. Tbe land 
was claimed chiefly farJ tbe 
benefit of the residents of Arc- f 
tie Village, who asserted in the 
1957 petition that they had not 
been aware of tbe boundaries 
when tbe reservation was es­
tablished in 1944. TboM bound­
aries, they said, had included 
their village lands, but exclud­
ed the lands they used for 
bating j
The Interior Department 

took as dim a view of the claim 
for 1.4 million additional acres 
as It bad of tbe 1978 request to 
turn tbe tribe! lands back Into a , Mnijuias 
reservation. "/NCSA,” the De-/ • al law.”
-- •Vy, -  ."V I-TZL

partment responded, "provided 
for the extinguishment of aH:'_.;̂. 
aboriginal ■ claims .Jn Alaska,-— :: 
and _  for tbe revocation of all;,,  ̂
former reserves in the state.”

V- Interior’sjpostii«r,=is hotiy'.'v?
contested by>W0£bt,vwbo in-" r 

Asists the Venetie. tribe never s*.
; really participated in'the settle-7 
ment act, and is therefore sx-̂ '-.S. 

:/1 Gnpt uwu xne CUQ2SQ- purporv •« 
tog to extinguish all aboriginal - 
claims. -■» - •>' - - • • •’
“Some ignniwnr Individuals 

employed fay tbe United States 
don’t know enough of tbe land 
to know anything,”.the tribal 
consultant said. "The fact is :J 
the tribe owns the land, period. - .
We always have. Tbe tribe 
receded nothing from tbe (fed-: 
eral) government, the state or'
Doyan.M .i-V f ..

Having been rebutted by the>- 
Interior Department̂  tbe tribe 
took matters into Its own*- 
hands. It simply declared itself, 
in legal notices . In three July 
1981 issues of .the Fairbanks* 
based All-Alaska Weekly, the' 
owner of tbe land.
"Know ye,” waned the no* 

tice, "that there is, therefore,' 
granted by tbe NEETS’AI 
GWICHTN ATHAPASKAN 
TRIBE, the surface and sub­
surface estate in the lands and 
waters above-described unto - 
tbe NATIVE VILLAGE OF VE­
NETIE TRIBAL GOVERN­
MENT.”
Last anyooe doubt their seri­

ousness, the tribe has dedared
/its intention of keeping out- 
/ aiders off tbe claimed wildlife 
refuge lands, as well as the 
former reservatakm lands con­
veyed to it under the eettlemwt, 
•cL- • •. i-* . - *
"Non-tribal pereoos who vie* 

late Tribal or Federal law,"the 
Venetie government wrote to 
Gov. Jay Hammond in April 
1961, "will be tamed over to tbe 
Federal Marshall to be re-' 
moved from the ancestral lands 
and waters of the Tribe.”
I "Anybody who sets foot on 
/ that land,”- Wright echoes, "is 
f trespassing fa) violation of.trib-
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OFFICE OF THE ATTORNEY GENERAL

D E P A R T M E N T  O F  L A W
P O U C H  K  -  S T A T E  CAPITOL 
JUNEA U.  A L A S K A  99811 
P HONE: 19071468-3000

February 17, 1982

M E M O R A N D U M

To:

From:

Re:

Honorable Jay S. Hammond 
Governor

Wilson L. Condon 
Attorney General

Attached bills relating to aid to unincorporated 
communities
Our file: J77-080-82.

Attached are two bills requested by the Department 
of Community and Regional Affairs which enable Alaska Native 
village councils to receive aid to unincorporated communities 
and extend the time for Implementation of the aid program.
The bill adds language identical to that used in the bills we 
prepared for you on state grants and or revenue sharing, \riiich 
requires waiver of any sovereign Immunity as a condition of 
payment of aid money.

The reasons for the bills are outlined in a January 29, 
1981 memorandum from Deputy Commissioner Richard Aks to Keith 
Specking.

A draft transmittal letter to the legislature is 
also attached.

WLC:PBF:ph 

cc w/ enc .: Honorable Lee McAnerney 
Commissioner
Department of Community and 

Regional Affairs

0 S . O L H



Under Che authority of art. III, see. 18, of the Alaska Con­

stitution, I aa transmitting two bills relating to aid to 

unincorporated communities.

The first bill amends ch. 60, SLA 1981 by deleting language 

which granted preference to nonprofit corporations and delet 

Ing language which prevented Alaska Ratlve village councils 

from receiving aid money because c* the possibility that the 

councils had sovereign immunity fron suit.

DRAFT

n*V'. • — »- % . ' 0 »-«•%'

The second bill extends the appropriations Milch

fund the aid to unincorporated coonunltles program for one
. •

year until June 30, 1983. This extension will enable the
■ *  !  i  •  *  •  •

Department of Community and Regional Affairs to complete
V . . .  V

lav lamentation of the program and disbursement of the money,• • • •

both of whic h have been delayed b y the time-consuming proble
• •

« . . .  . . . »  « •  * •

raised by the existing language of ch. 60, SLA 1981.
’•

* * '
•r. k’Vr-*** '• : : - - .. ■ * . • -• • X . , * * w0 9 , * '  # •

1 urge passage of this bill and the other bills 

mentioned earlier Milch include similar language concerning 

Alaska Patlve village councils.
• •

Sincerely,'

Jay S. Hammond 
Governor



■» • •—  V.  W ]

rn ataska health resources association, inc.

 —
t .fjryivY: T ,

February 19, 1982

The Honorable Donald Gilman, Chairman 
Senate Oomiuiity and Regional Affairs OcnxnLttee 
Pouch V
Juneau, Alaska 99811 

Dear Senator Gilman:

I wish to express ny support to you for SB 627, An Act Relating to State 
Assistance to Municipalities. It appears that this bill would extend 
the availability of municipal assistance funds to hunan service projects 
in a way that would be most helpful.

We have heard a rued ejqpressed by many parties that uUiicipal assistance 
funds should be made available for operational costs as well as capital 
projects for social services. Althou^i we do not have an official position 
on this issue, it does seem reasonable to provide for flexibility within 
the legislation to allow municipalities to determine how they want to use 
these funds.

We urge your passage of SB 627, with an amendrent to allow use of mmicipal 
assistance finds for operational costs of social service programs.

Thank you.

Sincerely

■Sb.-lL. / ( I t U f o M L S

Charles M. Kaltenbach, Dr.P.H. 
Executive Director

cc: Senator F. 
Senator M. 
Senator R. 
Senator A. 
Senator C.

FerguBon 
Colletta 

Ziegler 
Sturgulewski 
Parr



Arctic Alliance For People Programs
529 F i f t h  A v e n u e ,  S u i t e  8 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  

(907) 4 5 6 - 2 5 5 3

February 19, 1982

Senator Donald Gilman, Chairman
Senate Ccmnunity and Regional Affairs Conmittee
Pouch V
Juneau, Alaska 99811 

Dear Senator Gilman:

I am writing on behalf of the Arctic Alliance for People Programs in support 
of SB 627, An Act Relating to State Assistance for Municipalities. Our group, 
which is comprised of many human services providers in Interior Alaska, is 
strongly in support of this bill.

The Arctic Alliance does, however, request that you consider making one addi­
tion to SB 627 during your conmittee deliberations. We hope you will add the 
following to line 12 of the bill:

"...money received under this section in accordance with (c) (1), (2), 
and (3)..."

The inclusion of subsection (c)(2) of Section 1, Chapter 60 SLA 1981 should 
facilitate State monies passing through the municipalities in question to 
social service/hunan service providers. (We are assuming that the term "muni­
cipality" as used here includes second class boroughs. If not, we ask that 
second class boroughs be specifically included in this bill.)

If you or any other members of the Comnunity and Regional Affairs Committee 
have any questions regarding our cornnents on this bill, please call.

Thank you for your consideration in this matter.

J

President

OC: Senator R. Ziegler, Senator M. Colletta,
Senator F. Ferguson, Senator A. SturguJcwHkl 
Senator C. Parr

Sincerely,

Enclosure



ARCTIC ALLIANCE FOR PEOPLE cROCRAMS
MEMBERSHIP LIST

Orgun iza t ional Memberships:

Adult Learning Programs of .laska 
f‘. 0. Box 74278 
Fairbanks, Alaska 99707 
452-8731, 452-6434 
Linda Hulbert

Women In Crisis Counseling and Assistance Inc.
302 Charles Street 
Fairbanks, Alaska 99701 
452-2293 
Ruth Lister

Fairbanks Child Protection Task Force, Inc.
809 College Road 
Fairbanks, Alaska 99701 
456-2866 
Blanche Brunk

Northern Alaska Health Resources Association, Inc.
529 Fifth Avenue, ~uitc 8
Fairbanks, Alaska 99701
456-2553
Sherrv McWl.Utst

Crisis Line 
P. 0. Box 832 
Fairbanks, Alaska 99701 
452-4401, 452-6093 
Barbara Staley

l*isplaced Homemakers 
Suite 218, Lathrop Building 
516 Second Avenue 
Fairbanks, Alaska 99701
456-8428 
(lene I'i igrea

Falrbarks Community Mental Health Center 
209 Forty Mile Avenu*
Fairbanks, Alaska 99/01
452-1375
Dr. Jil Bottroll



Fairbanks Counseling & Adoption 
p. 0. Box 1544 
Fairbanks, Alaska 99707 
456-4729 
Kathy McGinty

Chen.i-Goldstream Volunteer Fire Department 
P. 0. Box 80487 
Fairbanks, Alaska 99708
4 5 5 - 6 6 0 8
Nila Koponen

Fairbanks Rehabilitation Association 
805 Airport Road 
Fairbanks, Alaska 99701
456-8901 
Bill Repicci

N o r th e rn  R eg ' on a l  Nu r s ing  Manager 
191y L a t h r o p ,  S u i t e  223  
F a i r b a n k s ,  A la s k a  99701 
4 5 2 - 1 5 9 3
P a t r i c i a  L .  Rogers

A U r  ka Lega l  S e r v i c e s  C o r p o r a t i o n
763  Seven th  Avenue
F i I r b i n k s ,  A la s k a  997Q1
452-5181
JucM th  K, Bush

F a i r b a n k s  N a t i v e  A s s o c i a t i o n  
31C F i r s t  Avenue 
F a i r b a n k s ,  A la s k a  99701
452-1648 
Lin. :  i ' . t o l e y

F'n • by t o r i  an H o s p i t a l i t y  House, In- ; ,
1401 K e l l  un.
F a i r b a n k s ,  A la s k a  99701
4 5 6 - 6 4 4 5
Tc»1 S ,  Sponse l

So Iv  j H  on • rmy 
Box 405
F a i r b a n k s ,  A la s k a  99707  
4 5 2 - 3 1 1 3

Fairbanks Head Start 
P. 0. Box 724 
Fairbanks, Alaska 99701 
356-1212, 356-1213 
Phil Gilbert



WAhX Medical Education Program 
Arctic Health Research Bldg. 
901 Koyukuk Ave. South 
University of Alaska 
Fairbanks, Alaska 99701 
474-7731
Philip 0 Nice, M.D.



Individual Memberships:

Milo T. Koponen
S.R. 10059, hena Ridge
Fairbanks, Alaska 99701
479-4782

Marguerite A. Ste :son 
1189 Nenana Street 
Fairbanks, Alaska 99701
456-7832

Mars in Schneider 
2.5 Mile McGrath Road 
Fairbanks, Alaska 99701
456-5914

Ruth Burnett 
1901 Crossen 
Fairbanks, Alaska 99701 
452-2826

Sharon Bell 
800 Airport Way 
Fairbanks, Alaska 99701 
452-1776



Senate Community and Regional Affairs 
Committee

February 25, 1982 
Juneau, Alaska

Members Present: Sen. Don Gilman, Chairman
Sen. Bob Ziegler 
Sen. M1ke Colletta 
Sen. Arils Sturgulewskl

Members Absent: Sen. Frank Ferguson

COMMITTEE CALENDAR

SB 627 "An Act relating to state assistance for 
municipalities; providing for an effective date."

SB 762 "An Act relating to state grants; and providing for 
an effective date."

WITNESS REGISTER

John Carlson, Mayor 
Fairbanks North Star Borough 
P.O. Box 1267, Juneau, Alaska 99707 
452-4761
Position: Testified on SB 627

Glnny Chitwood, Executive Director
Alaska Municipal League
204 N. Franklin St., Juneau, Alaska 99801
586-1325
Position: Testified on SB 627

Palmer McCarter, D'rector, Dlv. cf Local Government Assistance 
Department of Comminlty and Regional Affairs 
Pouch VH, Juneau, Alaska 99811 
465-4707
Position: Testified on SB 627

Jim Baldwin, Assistant Attorney General 
Dept, of Law
Pouch K, Juneau, Alaska 99811 
465-3600
Position: Testified on SB 627 and SB 762

PREVIOUS ACTION

SB 762

SB 627 No previous action to report.

Referred to S. C & RA Committee on 2/16/82.

ACTION NARRATIVE

Tipe 2/25 Side 1
001 Senator Gilman called the meeting to order at 3:02 p.m.



.1

with member Senators Ziegler, Coll tta, Sturgulewski. 
Senator Gilman brought SB 627 befi.e the committee.

0020 John Carlson, Mayor of the Fairbanks North Star Borough. 
Understands this bill allows social services to be 
Included In funds granted to local governments as 
provided in SB 168 from last year. Feels this provision 
should go to a vote of the people. Could become an 
expensive item for local government. Senator Gilman gave 
some background on the bill - that it was meant to be a 
capital Improvements bill that was changed 1n the Free 
Conference Committee to Include social services.

0167 Senator Charlie Parr, Fairbanks, sponsor of the bill.
Original Intention was to permit a borough which did not 
have social services powers to be used as a pass-through 
agency. Refwrred to a capital project for a service for 
which the local government body did not have the power. 
Thought the amendment last year overrode existing Title 
29, but learned did not override the Title 29 provisions. 
Legislative Affairs agreed. It appears that (Gilman) the 
specific wording of your amendment got dropped out 1n the 
Free Conference Committee. Parr agrees, and states he 
put in this bill to do what he thought had been done last 
year.

0282 Ginny Chitwood, Alaska Municipal League. General concern
of municipal officials, which they are hearing from their 
constituents, Is that they don't want to be Involved 1n 
anything they haven't voted on, other than basic powers 
established when boroughs were voted on. Borough 
attorneys questioned the social services powers, and 
determined they were not there.

0340 Palmer McCarter, Dept, of C&RA. Philosophical concern
with the legislature granting powers generally to general 
law municipalities. They feel those powers should be 
given by t.ue voters, not legislature. Other concerns 
seem to be addressed In the proposed Cornnlttee 
Substitute. Changing the effective date, and gett .ig 
Into the Immunity provision. Language came from the 
Department of Law.

0350 Senator Sturgulewski raised the question, "Mr. Chairman,
what does It mean to waive Immunity? Why do we have to 
have that In there?"

Further testimony: Jim Baldwin, Department of Law. 
Addresses Senator Sturgulewski's question.

Senator Sturgulewski raised the question, "Mr. Chairman, 
what does 1t mean to waive immunity? Why do we have to 
have that 1n there?"



Senator Ziegler suggested that the Comnlttee have the 
Committee Substitute before It before taking further 
testimony. There being no objection, the Comnlttee Sub 
was before 1t.

0403 Further testimony: J1m Baldwin, Department of Law. 
Addresses Senator Sturgulewski's question.

J1m Baldwin's verbatim: W111 just address myself to 
Senator Sturgulewskl's question. I'm familiar with the 
language. Me have had In the past opinions that when the 
state wishes to deal with an IRA Council, basically an 
entity In the organized borough, which 1s composed mostly 
of Indians, Natives, Eskimos, Aleuts, that some of these 
Councils under Federal law have sovereign Immunity. And 
when we're dealing with them, In order to comply with 
public purpose doctrine to enforce grant contracts and 
obligations created under grants or contracts for state 
law, It would be In the state's Interest to only deal 
with an entity that has sovereign Imnunlty, they 
basically can welch on their contracts and get away with 
It. And I guess It's the simplest way to put it. We arc 
of the opinion that they could not waive that immunity 
because It was conveyed by Federal Law. We have since 
altered that opinion; we have changed our minds on that 
point - we believe that It's an open question whether 
they can waive their Immunity. And that's as long as the 
question Is open, and we find that 1n areas of the 
unorganized borough where we find qualified grant 
administrators are far and few between and often times 
the IRA Council Is the entity best suited to administer 
grants, so we're willing to say now that we'll accept the 
waiver of Immunity and deal with these entitles, and the 
adverse legal consequences are there. We have at least 
one tape from the Ninth Circuit Level that indicates that 
they can waive their Imnunlty; It has not been tested 
further and we're basically going to try and go along 
with that. It's a change In our legal thinking. We 
think It's now appropriate to accept these waivers.

Tape 2/25/82 
Side 2 

0107

0120

0279

0388

Gilman: We were asking for resolutions of this last 
year. Does that answer your question Sen. Sturgulewski?

Palmer McCarter - CARA supports bill.

Glnny Chitwood 
programs.

In favor of consolidating various 

Sen. Gilman adjourned meeting at 5:00



MINUTES j J 
COMMUNITY AND REGIONAL A F F A IR S  CC . J 4 ITTEE  

F e b r u a r y  2 5 ,  1 9 8 2

M e e t i n g  w a s  c a l l e d  t o  o r d e r  b y  t h e  C h a i r m a n ,  S e n a t o r  D o n  G i lm a n ,  
a t  3 : 0 2  p . m . ,  T h u r s d a y ,  F e b r u a r y  2 5 ,  i n  t h e  B u t r o v i c h  Room  o f  
t h e  S t a t e  C a p i t o l .  M em b e r s  p r e s e n t  w e r e  S e n a t o r  G i l m a n ,  S e n a t r  
S t u r g u l e w s k i ,  S e n a t o r  Z i e g l e r ,  a n d  S e n a t o r  C o l l e t t a .  T h e  
C h a i r m a n  s t a t e d  t h a t  t h e  r e c o r d  s h ow  a  q u o r u m  p r e s e n t .

F i r s t  i t e m  o n  t h e  a g e n d a  w a s  S e n a t e  B i l l  6 2 7 ,  a n  a c t  r e l a t i n g  
t o  s t a t e  a s s i s t a n c e  f o r  m u n i c i p a l i t i e s .  T h e  C h a i r m a n  c a l l e d  
f o r  p u b l i c  t e s t i m o n y .

T e s t i m o n y :

J o h n  C a r l s o n ,  M a y o r  o f  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h .  U n d e r s t a n d s  
t h i s  b i l l  a l l o w s  s o c i a l  s e r v i c e s  t o  b e  i n c l u d e d  i n  f u n d s  g r a n t e d  
t o  l o c a l  a o v e r n m e n t 8  a s  p r o v i d e d  i n  SB  1 6 8  f r o m  l a s t  y e a r .  F e e l s  
t h i s  p r o v i s i o n  s h o u l d  g o  t o  a  v o t e  o f  t h e  p e o p l e .  C o u l d  b e c om e  
a n  e x p e n s i v e  i t e m  f o r  l o c a l  g o v e r n m e n t .  S e n a t o r  G i lm a n  g a v e  some 
b a c k g r o u n d  o n  t h e  b i l l  -  t h a t  i t  w a r  m e a n t  t o  b e  a  c a p i t a l  i m p r o v e ­
m e n t s  b i l l  t h a t  w a s  c h a n g e d  i n  t h e  F r e e  C o n f e r e n c e  C o m m i t t e e  t o  
i n c l u d e  s o c i a l  s e r v i c e s .

S e n a t o r  C h a r l i e  P a r r ,  F a i l  > a n k s ,  s p o n s o r  o f  t h e  b i l l .  O r i g i n a l  
i n t e n t i o n  w a s  t o  p e r m i t  a  b o r o u g h  w h i c h  d i d  n o t  h a v e  s o c i a l  s e r v i c e s  
p '  o  b e  u s e d  a s  a  p a s s - t h r o u g h  a g e n c y  R e f e r r e d  t o  a  c a p i t a l
p i . ^  t o r  a  s e r v i c e  f o r  w h i c h  t h e  l o c a l  g o v e r n m e n t  b o d y  d i d  n o t
h a * c  t i .  i  p o w e r .  T h o u g h t  t h e  am en dm en t  l a s t  y e a r  o v e r r o d e  e x i s t i n g  
T i t l e  2 9 ,  b u t  l e a r n e d  d i d  n o t  o v e r r i d e  t h e  T i t l e  2 9  p r o v i s i o n s .  
L e g i s l a t i v e  A f f a i r s  a g r e e d .  I t  a p p e a r s  t h a t  ( G i lm a n )  t h e  s p e c i f i c  
w o r d i n g  o f  y o u r  am en dm en t  g o t  d r o p p e d  o u t  i n  t h e  F r e e  C o n f e r e n c e  
C o n m i t t e e .  P a r r  a g r e e s ,  a n d  s t a t e s  h e  p u t  i n  t h i s  b i l l  t o  d o  w h a t  
h e  t h o u g h t  h a d  b e e n  d o n e  l a s t  y e a r .

G i n n y  C h i t w o o d ,  A l a s k a  M u n i c i p a l  L e a g u e .  G e n e r a l  c o n c e r n  o f  m u n i c i p a l  
o f f i c i a l s ,  w h i c h  t h e y  a r e  h e a r i n g  f r o m  t h e i r  c o n s t i t u e n t s ,  i s  t h a t  
t h e y  d o n ' t  w a n t  t o  b e  i n v o l v e d  i n  a n y  ‘ i n g  t h e y  h a v e n ' t  v o t e d  o n .  
o t h e r  t h a n  b a s i c  p o w e r s  e s t a b l i s h e d  w h en  b o r o u g h s  w e r e  v o t e d  o n .
B o r o u g h  a t t o r n i e s  q u e s t i o n e d  t h e  s o c i a l  s e r v i c e s  p o w e r s ,  a n d  d e t e r m i n e d  
t h e y  w e r e  n o t  t h e r e .

P a l m e r  M c C a r t e r ,  D e p t ,  o f  CfcRA. P h i l o s o p h i c a l  c o n c e r n  w i t h  t h e  
l e g i s l a t u r e  g r a n t i n g  p o w e r s  g e n e r a l l y  t o  g e n e r a l  l a w  m u n i c i p a l i t i e s .
T h e y  f e e l  t h o s e  p o w e r s  s h o u l d  b e  g i v e n  b y  t h e  v o t e r s ,  n o t  l e g i s l a t u r e .  
O t h e r  c o n c e r n s  s e em  t o  b e  a d d r e s s e d  i n  t h e  p r o p o s e d  C o m m i t t e e  S u b s t i t u t e .  
C h a n g i n g  t h e  e f f e c t i v e  d a t e ,  a n d  g e t t i n g  i n t o  t h e  im m u n i t y  p r o v i s i o n .  
L a n g u a g e  c am e  f r o m  t h e  D e p a r t m e n t  o f  L aw .



S e n a t o r  S t u r g u l e w i l . i  r a i s e d  t h e  q u e s t i o n ,  " M r .  C h a i r m a n ,  w h a t  d o e s

i t  m ea n  t o  w a i v e  i m m u n i t y ?  Why d o  we h a v e  t o  h a v e  t h a t  i n  t h e r e ? "

F u r t h e r  t e s t i m o n y :  J i m  B a l d w i n ,  D e p a r t m e n t  o f  L a w .  A d d r e s s e s
S e n a t o r  S t u r g u l e w s k i ' s  q u e s t i o n .

S e n a t o r  S t u r g u l e w s k i  r a i s e d  t h e  q u e s t i o n ,  " N r .  C h a i r m a n ,  w h a t  d o e s  
i t  m oa n  t o  w a i v e  im m u n i t y ?  Why d o  we h a v e  t o  h a v e  t h a t  i n  t h e r e ? "

S e n a t o r  Z i e g l e r  s u g g e s t e d  t h a t  t h e  C o m m i t t e e  h a v e  t h e  C o m m i t t e e  
S u b s t i t u t e  b e f o r e  i t  b e f o r e  t c k i n g  f u r t h e r  t e s t i m o n y .  T h e r e  b e i n g  
n o  o b j e c t i o n ,  t h e  C o m m i t t e e  S u b  w a s  b e f o r e  i t .

F u r t h e r  t e s t i m o n y :  J i m  B a l d w i n ,  D e p a r t m e n t  o f  L a w .  A d d r e s s e s
S e n a t o r  S t u r g u l e w s k i ' s  q u e s t i o n .



J i m  B a l d w i n ' s  v e r b a t i m :  W i l l  j u s t  a d d r e s s  m y s e l f  t o  S e n a t o r  S t u r g u l e w s k i *

q u e s t i o n .  I ' m  f a m i l i a r  w i t h  t h e  l a n g u a g e .  We h a v e  h a d  i n  t h e  p a s t

o p i n i o n s  t h a t  w hen  t h e  s t a t e  w i s h e s  t o  d e a l  w i t h  a n  I R A  C o u n c i l ,  
b a s i c a l l y  a n  e n t i t y  i n  t h e
3 9 f a g a x k » k x t t e f l x x x x k k 9 ^ x f e n x x k b 9 c x t a c  a n  o r g a n i z e d  b o r o u g h ,  w h i c h  i s  

c o m p o s e d  m o s t l y  o f  I n d i a n s ,  N a t i v e s ,  E s k i m o e s ,  A l e u t s ,  t h a t  s om e  o f  

t h e s e  C o u n c i l s  u n d e r  F E d e r a l  l a w  h a v e  s o v e r i g n  i m m u n i t y .  And  when  

w £ ' r e  d e a l i n g  w i t h  t h e m ,  i n  o r d e r  t o  c o m p l y  w i t h  p u b l i c  p u r p o s e  
d o c t r i n e  t o  e n f o r c e  g r a n t  c o n t r a c t s  a n d  o b l i g a t i o n s  c r e a t e d  u n d e r  

g r a n t s  o r  c o n t r a c t s  f o r  s t a t e  l a w ,  i t  w o u l d  b e  i n  t h e  s t a t e ' s  i n t e r e s t  

t o  o n l y  d e a l  w i t h  a n  e n t i t y  t h a t  d o e s  n o t  h a v e  3 o v e r i g n  i m m u n i t y .

When we d e a l  w i t h  a n  e n t i t y  t h a t  h a s  s o v e r i g n  i m m u n i t y ,  t h e y  b a s i c a l l y  

c a n  w e l c h  o n  t h e i r  c o n t r a c t s  a n d  g e t  aw a y  w i t h  i t .  And I  g u e s s  i t ' s  t h e  

s i m p l e s t  w ay  t o  d a x i f c x x x  p u t  i t .  We a r e  o f  t h e  o p i h i o n  t h a t  t h e y  c o u l d  

n o t  w a i v e  t h a t  im m u n i t y  b e c a u s e  i t  w a s  c o n v e y e d  b y  F e d e r a l  l a w .  WE 

h a v e  s i n c e  a l t e r e d  t h a t  o p i n i o n ;  we h a v e  c h a n g e d  o u r  m i n d s  o n  t h a t  

p o i n t  -  we b e l i e v e  t h a . .  i t ' s  a n  o p e n  q u e s t i o n  w h e t h e r  t h e y  c a n  w a i v e  

t h e i r  i m m u n i t y .  And t h a t  a s  l o n g  a s  t h e  q u e s t i o n  i s  o p e n ,  a n d  we f i n d  
t h a t  i n  a r e a s  o f  t h e  u n o r g a n i z e d  b o r o u g h  w h e r e  we f i n d  q u a l i f i e d  g r a n t  

a d m i n i s t r a t o r s  a r e  f a r  a n d  f e w  b e t w e e n  a n d  o f t e n t i m e s  t h e  I R A  C o u n c i l  

i s  t h e  e n t i t y  b e s t  s u i t e d  t o  a d m i n i s t e r  g r a n t s ,  s o  w e ' r e  w i l l i n g  

t o  now  s a y  w e ' l l  a c c e p t  t h e  w a i v e r  o f  im m u n i t y  a n d  d e a l  w i t h  t h e s e  

e n t i t i e s ,  a n d  t h e  a d v e r s e  l e g a l  c o n s e q u e n c e s  a r e  t h e r e .  We h a v e  a t  

l e a s t  o n e  t a p e  f r o m  t h e  N i n t h  C i r c u i t  L e v e l  t h a t  i n d i c a t e s  t h a t  t h e y  

c a n  w a i v e  t h e i r  im m u . i i t y ;  i t  h a s  n o t  b e e n  t e s t e d  f u r t h e r  a n d  w e ' r e  

b a s i c a l l y  g o i n g  t o  t r y  a n d  g o  a l o n g  w i t h  t h a t .  I t ' s  a  c h a n g e  i n  o u r  

l e g a l  t h i n k i n g .  We t h i n k  i t s  now a p p r o p r i a t e  t o  a c c e p t  t h e s e  w a i v e r s .



D o e s  t h a t  a n s w e r  y o u r  q u e s t i o n  S e n .  S t u r g ?



j l i a t e  l e g i s l a t u r e

^ALAS

Official Business

S e n a te

C om m ittee on 
Community £  Regional Affair* 465-4934

465-4935

Donald Gilman, Chairman
Robert H. Ziegler, Sr., Vice-Chairman
Mike Colletta
Arliss Sturgulewski
Frank Ferguson

Pouch V 
State Capitol 

Juneau, Alaska 99811

AGENDA

COMMITTEE ON COMMUNITY AND REG IONAL A F F A IR S

B u t r o v i c h  Room

T u e s d a y ,  F e b r u a r y  2 3 ,  1 9 8 2 ,  3 : 0 0  p . m .

SB 9 5  -  An A c t  r e q u i r i n g  r e g i o n a l  s c h o o l  
b o a r d  m e m b e r s  t o  b e  e l e c t e d  f r o m  
s e c t i o n s

SB  7 2 5  -  An A c t  r e l a t i n g  t o  a s s e m b l y  c o m p o s i t i o n  
a n d  r e a p p o r t i o n m e n t

T h u r s d a y ,  F e b r u a r y  2 5 ,  1 9 8 2 ,  3 : 0 0  p . m .

SB  6 2 7  -  An A c t  r e l a t i n g  t o  s t a t e  a s s i s t a n c e  
f o r  m u n i c i p a l i t i e s

SB 7 6 2  -  An A c t  r e l a t i n g  t o  s t a t e  g r a n t s
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F15UU. NUTE,

Z. REQUEST
B i l l / R e s o l u t i o n  N o .__
Titie_dl.t,^Reiatinq toReque s t e d  by  G ov e rn o r ar.an

Date
.Q Q FF llvm tie

I I .  FISCAL DETAIL
Agency A f f e c t e d Community & Regional Affairs 
P rog ram  C a t e g o r y  A f f e c t e d  Community Development

e te d  Admin.BRU, P r o g r am ,  Or S ubp r og ram (s )  A f f e c t e d .  Admin. BRU/Local GoytT. Assistance 
(N o t e  t I f  more th a n  one budge t  component i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amounts  and f u n d i n g  f o r  e ach  component i n  the  a n a l y s i s  s e c t i o n . )
EXPENDITURES (Thousands  o f  D o l l a r s )

FY 82 FY 03 FY 84 FY 85 FY 86 FY 87
100  PERSONAL SERVICES
20 0  TRAVEL
3 0 0  CONTRACTUAL
4 0 0  COMMODITIES
S00 EQUIPMENT
600  LAND & STRUCTURES
70 0  GRANTS,CLAIMS,ETC.

?Vt. 3
J , 0y4[!T
Vi

428.5

FUNDING (Thousands  o f  D o l l a r s )

GENERAL FUND
r'EDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

4 2 8 . 5

POSITIONS

FULL TIME T . 7 J
PART TIME
TEMPORARY

I I I .  ANALYSIS (S ee  F i s c a l  Note P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

See Attached

IV. DATE.

O r i g i n a l i  
cci

Mourant

l i s l a t i v e  F inance  
t  and Management

.PREPARED____________________________
AGENCY Community K Regional Affair* 
PHONE -------------

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)



Assumptions:

The Department of Administration was responsible for 361 grants in 
FY'81 and 589 grants 1n FY'82. Of that total (950) 855 are still 
active and transferred to the Department of Community & Regional 
Affairs with* passage of this bill. It Is also assumed that fewer 
than 200 new grants will be appropriated by the Legislature during 
the balance of this session.

The projected Increases 1n personal services for the Local 
Government Assistance Division are based on our experience with 
local governments and grant administration. It 1s also in part 
based on the requirement that the Department "must provide for a 
payment schedule and performance monitoring procedures." Even 
though the Department has attempted to do this type of monitoring in 
the past there has never been the staff nor other funding to do it 
fully. One Local Government Specialist will be added to each of the 
Fairbanks, Dillingham, Nome, and Bethel offices and one Clerk Typist 
will be added to each of the Anchorage and Juneau offices.

Additionally, three positions will be established 1n the 
Administrative Services Division. The Internal Auditor position 
will visit political subdivisions statewide to monitor and verify 
appropriateness of expenditure as It relates to grant contracts. 
The position will also assist local governments In establishing the 
basic accounting system to ensure proper documentation. An 
Accounting Technician will be established to review and process 
grant contracts and payment requests. This position will also 
prepare financial reports on the status of grants. The Clerk Typist 
will type audit and financial reports and other related general 
correspondence. The Clerk Typist, Accounting Technician, and the 
Internal Auditor will be located In Juneau.

The travel projected 1n the attached fiscal breakdown Includes:

1 trip per year to each of 8 boroughs.

An average of 1 trip per year to 25% of first class or home rule 
cities.

2 trips per year to 25% of 2nd class cities.

A total of 20 trips by auditing staff to review of contracts and 

municipal records.



1 Internal Auditor (17A) $37.7
1 Accounting Tech II (14A) 30.9
1 Clerk Typist III 22.1

$279.3

TRAVEL

66 trips O $500/tr1p 
20 trips

33.0

10.0

CONTRACTUAL SERVICES

Communication 
(Phone, Toll, Postage)

2.5 1.8

Printing & Advertising 2.0 1.0

UP Equipment Rental 
& Maintenance 15.0 4.5

Copier 2.0 1.0

Office Rent 17.3 10.5

Professional Fees 
- RSA with Law 

contract drafting 
and review

5.0
•

Data Processing Charges
- DP Chargeback & CRT Terminal
- Computer Software & DP

Support
25.0

6.5

Office Supplies 1.5 .8

Equipment

10 Desks 
10 Chairs

3 Filing Cabinets
4 Bookcases
8 Calculators

2.7

1.2
.6
.3
.9

1.9
1.0
.2
.3
.7

9.8





C O M M IT T E E  R E P O R T  
S E N A T E

— — — — ■“ -------

FURTHER:

<0 I I . •') 
Date: S\ j ‘ j  J

Mr. President:
co!c:ir:vY s

The Committee on V"'-’A '  has had__________________

n l -T - i i ;  a s p e c i a l  a o p r r p r l A t i c m  r.o r U ii P e n t ,  o f  00 " ' !™ ^ !^ '  fx R e t r i ^ M o l  / ^ f n t r . j  
f  * c r - r t n i : '  r . u n i c i p n l t t  f r * ’

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

[ ] do pass [ ] do not pass

[ ] do oass with attached amendments(s )
[ ] same title

( ] replace with CS f o r  ( j new title

and recommends_______________________ _________ _____________  ___________

( ] AND attacher a "Letter of Intent" [ ) New Fiscal Note

( ] reports it back without recommendation

( 1 referred to the __________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

S 60 (Rev .  1 2 / 78 )

* r  \ , 4  • m  • 

C H A I R M A N



S E N A T E  A M E N D M E N T

gy Corur.uni ty & R e g i o n a l  A f f a i r s  Convmittee

Delete " $ 1 , 2 7 3 , 1 0 1 "  a n d  add: - $ 4 7 9 , 1 7 3 "

D e l e t e  l i nes 15, IP, 17, 1H, 23 and 29 in 
t heir e n t i r e t y .

Page 2?

D e l e t e  lines 1, *, 7 and n in t h e i r  e n t i r e t y .

To:

To.

SENATE BILL No. 

HOUSE BILL No. _

P a g e : L i n e :

S 70



D E P T .  O F  C O M M U N I T Y  St R E G I O N A L  A F F A I R S

OFFICE OF THE COMMISSIONER 

Position Paper on 

Senate Bill 672

Senate Bill 672 provides a special appropriation for 25 municipalities for 
purposes set out in AS 29.38*29.95. In effect, this bill would pay those 
municipalities that failed to meet application requirements for participation 
In the State Revenue Sharing Program. The payments are based on the levels of 
funding under the State Revenue Sharing (SRS) Program last year.

The requirements for participation In the SRS program involves completing six 
pages of an application to report locally generated revenues, taxes used for 
utilities and qualifications for a minimum payment (additional pages must be 
completed to qualify for road maintenance, health facilities, hospital, and 
hospital construction funding) and submitting the relevant application pages 
along wltn a current year municipal budget. The application information Is 
needed to compute payments to municipalities under AS 29.88, the tax 
equalization portion of the program. The budget is required by AS 29.88.025.

The Department usually sends out applications in the first part of July and 
has established three deadlines in the fall to give municipalities and other 
SRS recipients ample time to prepare and submit applications and budgets. Tne 
first deadline of Octcaer 1st is a prepayment deadline. Applicants submitting 
budgets and applications on or oefore tnat date are eligible to receive an 
early payment equal to one half of the total amount received under SRS the 
prior year. To reserve the right to appeal Division of Local Government 
Assistance determinations made regarding data contained in the application, 
applicants must have budgets and applications postmarked by November 1st. A 
late file deadline of December 1st allows applicants to participate in the 
program without the right to appeal Division determinations. It should be 
noted that under previous State Revenue Sharing programs , the deadline was 
November 1st; the December 1st extension was added to give applicants even 
more time in which to apply. 124 municipalities, or 82% were able to meet the 
requirements for participation in the SRS program. This includes 62, or 72%, 
of the cities which receive minimum entitlements.

Tne Department realizes that any application, oudget, and deadline 
requirements may be burdensome for small cities that may lack trained city 
staff and officials, but t e Department is trying to implemen* the law 
governing SRS program as consistently and fairly as possible, tne Department 
will make attempts, within budget and staff limitations, to a *fst chronically 
ineligible applicants to insure their participation in future years. There 
may have been some confusion caused uy the fact that all municipalities 
received at least a minimum SRS payment last year. Cities may have felt that 
appliciations were not necessary to receive funding.

The Department is sympathetic with the sponsor's desire to share the State's 
wealth with all municipalities, but we nave some concerns with this bill. Tne 
bill would undoubtedly provide short term benefits for the twenty-five cities 
tnat would now receive this special state funding, but there are some long 
term problems that could result. Passage of this bill could be perceived as *



bad precedent that would render the present State Revenue Sharing law 
meaningless.

The Department fears that this special appropriation Is tantamount to telling 
the recipient cities "you do not need to apply and properly report how your 
city spent Its money, we will still pay you money". The Department believes 
these may not be the kind of signals that should be projected, as It seems to 
reward fiscal laxness and poor city administration. Infact, four of the 
cities named In the appropriation, Anaktuvuk Pass, Ekwok, Goodnews Bay and 
Nikolai, did not apply for SRS last year, but were paid due to a special 
provision contained In the "new" SRS law. In fact, these four cities failed 
to apply In FY 1980 and two of them nave not applied for the last five years. 
By paying cities that have not even applied, the State may also paying 
cities which would not nave qualified for revenue sharing even If they had 
filed a timely application.

The Department has recoglzed that many of the cities are ineligible to 
participate In this year's SRS program because they failed to submit their 
budget before the December 1, 1981 postmark deadline. The budget is clearly a 
secondary requirement as it Is not necessary for computing a municipality's 
entitlement. The Department has sought and r e v ived an opinion from the 
Department of Law stating that the Commissioner of this Department may, at her 
discretion, waive or extend filing deadlines for this secondary documentation 
to allow greater participation in the SRS program. This option has been 
exercised and twelve cities (Angoon, Anvik, Bethel, Brevlg Mission, Holy 
Cross, Mekoryuk, Newhalen, Tanana, Togiak, White Mountain, Manakotak, and 
Nondalton) tnat have timely filed applications, but failed to submit budgets 
before the filing deadline, will be eligible for SRS funding this year. If 
all twelve of these cities submit their budgets, then SB 672 will only require 
an appropriation of (479,173 to fund the remaining cities.(In fact, the cities 
of Angoon, Anvik, Bethel, and Tanana have already complied with this 
requirement and are now eligible for this year's program.) The Department 
believes that this budget extension represents a fair compromise as 1t 
recognizes and pays those cities that have submitted timely filed 
applications, and which will hopefully submit budgets.

Finally, the Department wishes to point out another inequity that could arise 
if this bill becomes law. Under the law and regulations governing the 
program, a certified financial statement must be submitted before final 
payments may be made. Historically, each year a few municipalities, which 
have met all application and budget requirements, fail to meet this final 
requirement and, therefore, are not paid their entitlement. If this 
appropriation passes, municipalities that have met none of the SRS application 
requirements will receive a "windfall" payment while a few cities that have 
met all but one requirement will receive no funding.

In conclusion, the Department defers to the Legislature on whether this 
appropriation 1s good State policy.



IN THE SENATE BY SACKETT
* . k .

SENATE BILL NO. 672 

IN THE LEGISLATURE OP THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act m a k i n g  a apeclal appropriation to the Depart*

ment of Community and Regional Affaire for certain 

municipalltleai and providing fox an effective data." 

BE IT ENACTED BY THE LEGISi^URE OK Tlj|£ STATE OF ALASKA:
* Section 1. The aum of $5,2/3,101 la appropriated from the general fund 

to the Department of Community and Regional Affaire for paymenta to the 

following municipalIt lea In the following aaounte for the purpoaea aet out In

AS 29.88 - AS 29.9 m

14 Anaktuvuk Paaa $ 3 2 ,8 4 3
16 r
16 «Amm*le
17
16

11- .  .  1 A—| J ■ ' f

V i ,  1^1
16 Eek 3 1 ,9 4 3
30 6

A/ F.kwok 3 0 ,3 1 1

” f Goodnewa .ay 3 1 .* 3 7
33 G ra y lin g 3 2 ,* 4 3
a H e ly ^ ^ 0 6 6
M Hughea 3 2 ,* 4 3
36 K a lta g 3 3 ,2 1 7
36

V Kobuk 3 3 ,3 * 9
V \ ( Kupreanof 2 4 ,4 * 4
36

v
Kwethluk 3 1 .9 4 4

?•
f

Nikaeymii > l . 9 4 »

-1- SB *72



D E P T .

February 1, 1982

The Honorable Donald E. Gilman 
Chairman
Senate Community & Regional Affairs Committee 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Senator Gilman:

As requested by the Senate Community & Regional Affairs Committee, 
enclosed Is a Hscal note for S8 672 "An Act making special appro­
priations to certain municipalities."

Should you have any questions concerning this note please contact me 
at 465-4709.

/ s ' /
Rod Mourant, Director
Division of Administrative Services

cc: Senator John Sackett
Alaska State Legislature

Keith Specking, Legislative Assistant 
Office of the Governor

Ron Lehr, Director
Division of Budget ( Management
Office of the Governor

Elmer Linrfstroa, Fiscal Analyst 
Legislative Finance Division 
Legislative Affairs Agency

O r COMMUNITY *  REGIONAL AFFAIRS

DIVISION OE ADMINISTRATIVE SERVICES PO UCH  B
JU N E A U . A LA SK A  9 9 8 1 1

m i  ammm. sovnnot



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST co
Bill/Resolution No.
Title An Act making Special Appropriations to Certain Municipalities' 

>d bv Senate C&KA cownlttee D«tel/25/82Requested by.

II. FISCAL DETAIL
Agency Affected Community and Regional Affairs 
Program Category Affected Development_______ onmer _______ ________
BRU, Program, Or Subprogram(s) Affected Municipal PevonuiTSharlnq 
(Notei If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 
0

FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND <> STRUCTURES
700 GRANTS rLAIMS,ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 '

POSITIONS

FULL TIME 0
PART TIME n
TEMPORARY n

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

IV. DATE 1/26/8?______________ PROARED BY T«r
AGFIICY COM

Originali Legislative Finance PMOHlJJJjW 
CCi Budget and Management

P r i m e  S p » n s o r  ( F i r s t  L e g i s l a t o r  Named) 
3 1 -0 0 !  ( R e v .  1 2 / S i )



D e a r

T h e  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  r e c e n t l y  
c o n s i d e r e d  a n d  p a s s e d  o n  t o  t h e  r e s t  o f  t h e  L e g i s l a t u r e  
S e n a t e  B i l l  6 7 2 .  T h i s  b i l l ,  i f  p a s s e d ,  w o u l d  a l l o w  t h e  
D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  t o  p a y  y o u r  
c i t y  a n  a m o u n t  e q u a l  t o  t h e  c i t y ' s  e s t i m a t e d  1 9 8 2  R e v e n u e  
S h a r i n g  e n t i t l e m e n t .

A s  y o u  r e a l i z e ,  y o u r  c i t y  d i d  n o t  s c ^ m i t  a r  a p p l i c a t i o n  f o r  
s t a t e  r e v e n u e  s h a r i n g  f u n d s  t h i s  y e a r .  T h i s  b i l l  w a s  i n t r o ­
d u c e d  b y  S e n a t o r s  F e r g u s o n  a n d  S a c k e t t ,  a n d  w a s  p a s s e d  o u t  
o f  o u r  c o m m i t t e e  b e c a u s e  w e ,  a l o n g  w i t h  t h e  D e p a r  j n e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ,  w a n t  y o u r  c i t y  t o  h a v e  s t a t e  
s u p p o r t  f o r  n e e d e d  m u n i c i p a l  s e r v i c e s .

T h i s  a c t i o n  s h o u l d  n o t  b e  i n t e r p r e t e d ,  h o w e v e r ,  a s  a n  i n d i ­
c a t i o n  t h a t  y o u r  c i t y  w i l l  r e c e i v e  s t a t e  f u n d s  i n  t h e  f u t u r e  
w i t h o u t  c o m p l y i n g  w i t h  t h e  a p p l i c a t i o n  p r o c e s s  a n d  m e e t i n g  
t h e  a p p r o p r i a t e  d e a d l i n e s .  I n  f a c t ,  t h e  m em b e r s  o f  o u r  
c o m m i t t e e  w o u l d  b e  s t r o n g l y  o p p o s e d  t o  a n y  s i m i l a r  a c t i o n  
i n  f u t u r e  y e a r s .  We r e g a r d  t h i s  b i l l  a s  a  o n e - t i m e - o n l y  
g r a c e  a c t i o n  t o  a l l o w  f o r  a n y  p o s s i b l e  c o n f u s i o n  b r o u g h t  
a b o u t  b y  t h e  new R e v e n u e  S h a r i n g  l a w .

M em be r s  o f  t h e  L o c a l  G o v e r n m e n t  A s s i s t a n c e  D i v i s i o n  (LGAD) 
o f  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  a r e  
a v a i l a b l e  a n d  w i l l i n g  t o  a s s i s t  y o u r  c i t y  i n  c o m p l e t i n g  
t h e  a p p l i c a t i o n s  f o r  t h i s  a n d  o t h e r  p r o g r a m s  o f  f i n a n c i a l  
a s s i s t a n c e .  T h e  a d d r e s s e s  a n d  t e l e p h o n e  n u m b e r s  o f  t h e  
LGAD o f f i c e s  a r e  l i s t e d  b e l o w .  We e n c o u r a g e  y o u  t o  m ake  
u s e  o f  t h e  a s s i s t a n c e  t h e y  o f f e r .

S i n c e r e l y ,





The Honorable Donald E. Gilman 
Chairman
Senate Community and Regional 
Affairs Committee 

Room 203 - Behrends Building 
Juneau, Alaska

Dear Senator Gilman:

Re: Senate Bill No. 690

Senate Bill No. 690, an Act providing tax credits for property taxes or 
tax equivalency on rent paid, was Introduced In the Senate on January 27, 
1982 and was referred to the Senate Community and Regional Affairs and 
Finance Committees.

For the consideration of the Senate Comnunlty anu Regional Affairs 
Committee, I am enclosing copies of Fiscal Notes prepared by Mr.
Phillip A. Wall, Director, Public Services Division; Ms. Marllla 
G-,rnner. Director, Enforcement Division and Mr. John Larson, Economist, 
Research Section of the Department of Revenue concerning the proposed 
legislation.

Enclosures

cc: The Honorable Don Bennett 
The Honorable M. E. Dankworth 
Co-Chairmen
Senate Finance Coamilttee

Joseph K. Donohue 
Deputy Comlssloner 
Department of Revenue

Phillip A. Wall, Director 
Public Services Division 
Department of Revenue

Sincerely,

R. D. Stevenson 
Special Assistant

Marllla L. Gemmer, Director 
Enforcement Division 
Department of Revenue

John Larson, Economist 
Research Section 
Department of Revenue



*

THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

SB 690
I. REQUEST

Bill/Resolution N o . _____________________________
Title Providing for tax credits for property taxes or tax eq 
Requested'bv Senate Community & Regional Affairs Date 2/:

and Finance Conmlttee
II. FISCAL DETAIL

Agency Affected Department of R e v e n u e ____________________________
Program Category Affected Kevenue Collection & Management__________________
BRU, Program, Or SubDroaram(s) Affected Enfornpment. Division 
(Notei If more than one budget component if affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

on rent paid

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 14U.0 151.8 163.9
200 TRAVEL 8.0 8.8 9.7
300 CONTRACTUAL 26.5 28.9 Tl.ft
400 COMMODITIES 1.0 1.1
500 EQUIPMENT 9.0
600 LAND & STRUCTJRES
700 GRANTS,CLAIMS,ETC.

TOTAL 185.1 190.6 206.6

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

190.6

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

SB 690 le retroactive to 01-01-82, however we would not anticipate enforcement 
activity until the start of FY 83 since other house keeping measures such as forms 
preparation/distribution; press releases; computer programing etc., must be accom­
plished first.

This act also terminates January 1, 1985, however «e assume that the wind down 
of the program for enforcement purposes will not be c omleted until the end of 
FY 85.

St» memorandum to Joseph K. Tonohue from Marllla L. Geaoer dated Ifarch 1, 1982.

4 4*  ■ ■ « *---- -

tv. d a te  ^iroh 1* 1982 p r e p a r e d  ry Marllla L. Geamer. Director
----------------------------AGENCY T ^ F W . n t  o ?  havlnua - Divi.l.

Original, legislative Finance H O N E  A65-2166 
cc. Budget and Hanaqement

Prism Sponsor (First Legislator Named)
33-001 (Rev. 12/01>



M E M O R A N D U M
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S t a t e  o f  A l a s k a

TO:

FROM

DATE:
J o s e p h  K .  D o n o h u e
D e p u t y  C o m m i s s i o n e r  -  T a x a t i o n  file no:

M a r i l l a  L .  Gemmer 
D i r e c t o r  
E n f o r c e m e n t  D i v i s i o n

TELEPHONE NO: 

SUBJECT:

SB  6 9 0  p r o v i d e s  f o r  i n d i v i d u a l s  t o  r e c e i v e  a  t a x  c r e d i t  b a s e d  
o n  t h e  a m o u n t  o f  p r o p e r t y  t a x  p a i d  o r  r e n t  p a i d  o n  a  d w e l l i n g  
s u b j e c t  t o  p r o p e r t y  t a x .  T h e  a m o u n t  o f  c r e d i t  t o  b e  r e c e i v e d  
i s  b a s e d  o n  s e v e r a l  f o r m u l a s  s e t  o u t  i n  t h e  b i l l .

An a s s u m p t i o n  i s  m ade  t h a t  a s  w i t h  a n y  p r o g r a m  w h e r e  
i n d i v i d u a l s  c a n  a p p l y  f o r  c r e d i t s / r e f u n d s ,  a n  e n f o r c e m e n t  
p r o g r a m  w i l l  b e  i n i t i a t e d  t o  e n s u r e  t h a t  f a l s e  c l a i m s  i f  p a i d ,  
a r e  i d e n t i f i e d  a n d  c o l l e c t i o n  o f  t h e s e  e r r o n e o u s l y ,  p a y m e n t s  i s  
a c c o m p l i s n e d .

T o  a d m i n i s t e r  t h e  e n f o r c e m e n t  p h a s e  we w i l l  n e e d  o n e  R e v e n u e  
E n f o r c e m e n t  O f f i c e r  I I ;  tw o  T a x  C o l l e c t i o n  S p e c i a l i s t s ;  o n e  
A c c o u n t i n g  T e c h n i c i a n  I ;  a n d  o n e  C l e r k  T y p i s t  I I I .

P r o g r a m  Sum ma ry

P e r s o n a l  S e r v i c e s :
R e v e n u e  E n f o r c e m e n t  O f f i c e r  
T a x  C o l l e c t i o n  S p e c i a l i s t s  ( 2 )  
C l e r k  T y p i s t  I I I  
A c c o u n t i n g  T e c h n i c i a n

T r a v e l

C o n t r a c t u a l

C o m m o d i t i e s

E q u i p m e n t  -  5 new p o s i t i o n s  

T o t a l

$ 3 5 , 2 9 7
5 2 , 4 3 8
2 3 , 5 0 4
2 9 , 3 7 2

$ 1 8 5 , 1 1 1

M L G : lw

•i



IUEMCY D®P*rt“»nt of Rovenue xiooiiAM Revenue Collection 4 Management 

Enforcement Division

•I O  R I Q U S S T  F O R  N K W  

°  P O S I T I O N .

FY 83
REVISED
m u

SB 690 
3/1/82

POSITION TITLE
Revenue Enforcement Officer II

TYPE or POSITION I STAFF MONTHS .1 RP No.

E/STEP BARO. UNIT.
0

LOCATION
Anchorage

(staff PCN NoTYPE or POSITION
PFT

PniOR TY FORM 12 PAGE/LINE

JUSTIFICATION:AMOUNTTYPE OF EXPENDITURE

PERSONAL SERVICES:
SALARY 2295 X 12 

BENEFITS 37, M B  r :  1353

This position will provide an employee at the professional 
level to collect the erroneous or fraudulently claimed 
refunds.

FIXEO BENEFITS

I3JAIPERSONALSEBY1QES
TRAVEL
CONTRACTUAL

FUNDING SOURCERECEIPT CODE



PROGRAM Revenue finllaotinn 4 Managevient
Enforcement Division _______ FY 83

2 5 REVISED 3/1/82 SB 860
HATF ■ "

Tax Collection Specialist I
STAFF MONTH! \ RP No.

12

BARO. UNIT.

G1
TYPE OF EXPENDITURE

PERSONAL SERVICES: 
SALARY 1673 X 12

BENEFITS 20.076 X .1550

FIXED BENEFITS

..20x076-
1.112
1.211.

T?TAL f  SflgflNAL KBMICH..
-1 ..800-

TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT
OTHER

TOTAL COST

PCNNo. PRIORITY

AMOUNT JUSTIFICATION:

This position will provide support to the revenue enforce­
ment officer and will also attempt to effect collection 
by correspondence or phone from the field office.

26.219

1.8QQ-

12.019

RECEIPT CODE FUNDINO SO'JRCE

_ .CQNJIMUAILQN.

Detriment of Revenue

1 O  R E Q U E S T  F O R  N S W  

°  P O S I T I O N *



■ I

STAFF MONTH* 4 RP No.

POSITION TITLE
Tax Collection Specialist I

__

TYPE OF POSITION
PFT 12 2
TYPE OF EXPENDITURE

PERSONAL SERVICES:
SALARY 1673 X 12 

BENEFITS 30,076 X' . I 5 W
SBS

FIXED BENEFIT8

20,076
3.112

- k 2 3 L
1,800

TOTAL PERSONAL SEay.lSEg 01
TRAVEL 02
CONTRACTUAL 0J
COMMOO.riES 04

EQUIPMENT OR

OTHER
TOTAL COST

PCN No.

AMOUNT

26,219

9.800
200 

1.800

RANGE/STEP
10A

BARG. UNIT.
G

PRIORITY

LOCATION
Juneau

FORM 12 PAGE/LINE

JUSTIFICATION:

This position will provide an additional employee within 
the Juneau Office Collection Force. It will be this posi­
tion's responsibility to contact the individual by phone and 
attempt collection before assigning the account to a field 
officer. $6,000 Contractual is for long distance toll 
charges.

gNCY Department of Revenue PROGRAM Ri»Vl>mif» Hnl 1 LLinaflnmont

Enforcement Division

oi  ̂ 3/1/82 SB 860

FY 83
COMPONENT



POSITION TITLE
Clerk typist III 8A I BARO. UNIT. LTION

Anchorage

to
i t

12
13
14

IB

J L

IB
10
20

W f or POSITION STAFF MONTH* I RP No.
12 1

TYPE OF EXFENOITURE

PERSONAL SERVICES: 
SALARY 1487 X 12

BENEFITS 17,844 X , 1 5 5 0 .
SBS x l o m
FIXED BENEFITS

17.8,

1,800

TOTAL PERSONAL. KBYJfiEi. 01

TRAVEL 02
CONTRACTUAL OJ
COMMODITIES 04

CQUIPMENT OB
OTHER

TOTAL COST

PCNNo.

AMOUNT

■2Ji2Q4.

J aSSSL
j o Q_

-9.304

RECEIPT CODE

_C.ON!INUAIJQiL

FUNDINO SOURCE

mo?
1U0.1

OEN.FUNO

IrA  H C flL . 2S9*-?
POMRCPTS 1078
OTHER

777 JS T

a *)'V: '•« ‘ — 'W"*

W S I & B I E *  i-.v

AOINCY Department of Revenue

PRIORITY FORM 12 AGE/LINE

JUSTIFICATION:

To provide clerical support for the Revenue Enforcement 
Officer and Tax Collection Specialists in the field office.

p r o g r a m  Revenue Collection 4 Management 

Enforcement Division FY 83
COMPONENT

L  14_______5 _  " h a 1” 0  - 3  a m   SB  8 6 0



r -

..... _ . . . _____

TYPE or £OSITION |STAFF MONTlJft \ RP No.

POSITION TITLE
Accounting Technician I

I RANQE/STEP
’ 12A

]STAFF MONTMl 11 i

TYPE OF EXPENDITURE
1

PERSONAL SERVICES:
SALARY 1889 X 12 

BENEFITS 221,668 X .1550
SBS

FIXED BENEFITS

22,668

h ^ k
1.390

TOTAL PEBSONALiEBYlCH_____2 1
travel____________________  02

1,800

CONTRACTUAL OJ
COMMODITIES 04

EQUIPMENT OR

OTHER
TOTAL COST

RECEIPT CODE FUNDI? ' SOURCE

fiLMAIBL '121
PEN, f 2MQ Ogi
1-ABCfTL 12°fj
POMRCPTS I07B
OTHER

I2HQY Department of Revenue

PCN No.

AMOUNT

29,372

.2^00.
200

1,800

36.672

36.672

IBARQ. UNIT.

0
PRIORITY

LOCATION
•Tuneau

FORM 12 PAQF/LINE

JUSTIFICATION:

Thla position will be assigned the responsibility of assisting 
the current Accounting Clerk in the preparation of the billings 
issued as a result of erroneusly issued refunds and coding 
them to the accounts receivable ou the computer. $1,500 
in Contractual is for printing of the billings.

\ • • < -■ 5

« 4 {

T 1

PROGRAM Revenue Collection 4 Management 

Enforcement Division

R I Q U K S T  F O R  N I W

M W  — FY 83
1 3

COMPONENT

P O S I T I O N . . —  5 - 5  " E V IIIO  _ SB 860



THE LEGISLATURE OP THE STATE OF ALASKATWELFTH LEGISLATURE
FISCAL NOTE

I. REQUEST

TitleAr^Act*providing tax^reSftDo^propertv tax or tax equivalency on 
Requested by Senate Conm & Rea Affairs Committee Date 1/28/8S

II. FISCAL DETAIL 
Agency Affected.
Program Category A f f e c t e d ____________
BRU, Program, Or Subprogram(s) Affected.
(Notei If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

A FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICFS
POO TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

FUNDING (1UNQMOmftK of Dollars)
Millions

GENERAL FUND 
FEDERAL FUNDS

Mans tu pay refundable
credit.

POSITIONS

3o.l 31.5 'J2.B

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached second sheet

IV. DATE 2/9/82 p r e p a r e d by John Larson, Econ
AGENC

Originali Legislative Finance PHONE

notflst

AOINCY  L'rudrtccnt of Revenue.
.egislative Finance PHONE 465-2173

cci Budget and Management
Prime Sponsor (first Legislator Named) 

33-001 (Rev. 12/81)



/»
Senate B111 690 Page 2
III. Analysis

The proposed bill would allow residents to claim a refundable credit under 
the provisions of the Alaska Net Income Tax Act AS 43.20. The maximum credit 
allowed those residents who own a home occupied as their principal place of 
abode and pay property taxes would be 50 percent of the property tax paid during 
the tax year or $300 whichever is less. Those residents who rent in a 
municipality where there is a property tax would be allowed a maximum credit 
equal to 50 percent of the rent paid during the tax year multiplied by one 
percent for each mill of property tax levied by the municipality on the property 
or $300 whichever is less. The bill would be 1n effect for tax years 1982 
through 1984. Thus, the credits would be claimed and additional appropriations 
would have to be made during fiscal years 1983 through 1985.

The fiscal analysis Is based on data provided by the Department of Community 
and Regional Affairs State Assessors Office as to the estimated number of 
residential parcels, residential property taxes paid and mlllage rates by 
municipality in the State for 1981. Census estimates for households,
housing units - vacant, owner occupied and renter occupied - were also used.
Projections for ‘he 1982 through 1984 period were made assuming 3 percent
real growth and 9 percent Inflation per year over the period.



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

I. REQUEST
Bill/Resolution No. SB 690______
Title Providing Tax Credits for P

\

Requested by Senate Community and

Revenue

.Taxes or Tax!
a.l Affairs r.nntMfrtaa

EQUlY^lencv ofl. 
Mfrtee

Rent Paid.

II. FISCAL DETAIL
Agency Affected__________
Program Category Affected_____________   (ieneral (aovernment
BRU, Program, Or Subprogram^i) Affected A

S»4

vTcis
vNote« If.more than one budget component is affected, separate lina-item 

amounts and funding for each component in. the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 15.0 toz.z 216.4 -0- -0- .
200 TRA”Tm 1
300 CONTRACTUAL m w n m 211.9 226.7 -0- -0-
400 COMMODITIES 6 6 .6 -n- -n-
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 15.0 387.5 414.6 443.7 -0- -0-

FUNDING (Thousands of Dollars)

GBNERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

15.0 387.5 414.6 443.7 -n- -0-

POSITIONS

FULL TIME 4/4frri 4/48mm -n- - o -
PART TIME - n - - n -
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

See Attached

IV. DATS _________________PREPARED BY. (M L
AGENCY Pan»n.it

Originali Legislative Finance PHONE 
cci Budget and Hanagement

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)


