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NcA/AFT Recommendations to  E f fe c t  Resolution o f  C e r t i f ie d  Teacher Bargaining Law 

Problems Through Revision o f  Alaska Statutos 23.40, t h t  Alaska Public Employment

Act (P .E .P .A .)

The Alaska Federation of Teachers and NEA-Alaska do concur with other members 0f 
the Blue Ribbon Commission in their identification of the major issues confronting 
labor and management in school district collective bargaining, and we eonmend our 
fellow members for their serious efforts to find a solution to the complex problems 
facing this Commission. There is a mutually recognized need to address the matters 
of a policy statement on collective bargaining; employee/employer rights, authority 
of a labor relations agency; scope of bargaining; right to strike; and finality 
through binding arbitration.

NEA-Alaska and AFT, however, regard the most viable solution to these issues to 
be the inclusion of teachers under the present Alaska Public Employee Relations 
Act (P.E.R.A.) as anended (sec attached). It Is our conclusion that such an 
Inclusion would meet the concerns expressed by studen';, parents, teachers, and 
administrators and insure the constitutional rights of teachers as school district 
employees.

Our response is basic and striaghtforward. Ue question the need to establish new 
agencies, new procedures, and expend additional state funds when In fact an 
existing state agency charged with those responsibilities already exists. Me 
believe that interjecting such a random and sweeping approach as proposed In other 
commission ' wber proposals will not lead to an orderly timely or final resolu­
tion of labur management problems. Ue believe that such complicated mechanisms 
as proposed would likely exacerbate the situation. Ue strongly support and 
endorse the findings calling for the establishment of a viable labor relations 
agency, however, we submit that a strengthened existing agency with public sector 
experi nee, the State Labor Relations Agency (S.L.R.A.), can accomplish this 
mutual objective.

Ihe need for a clearly defined state policy regarding teacher collective bargaining 
is unquestioned. In the absence of such a policy, only chaotic, unbalanced power 
by either labor or management can prevail. Ue are in agreement that a policy 
statement is essential. Me find It to be consistent with, and already Incorporated 
Into, P.E.R.A.

Me are in agreement that there needs to be an Employee Rights statement; however, 
we disagree'* that this Commission has the expertise to define them. It was evident 
that the leather, administration, board and parent members could only agree to 
disagree on what those rights were. Me find the dearest deliniatlon of these 
rights to be Incorporated In P.E.R.A. Ue believe that the correct interpretation 
of those rights shouid rest with a professional disinterested agency, specifically 
the S.l.R.A.

Me support findings relative to the role of a labor relations agency adjudicating 
unfair labor practice charges. The Ari and NEA-Alaska representatives believe, 
however, that the Agency's authority should extend to enforcement of the provisions 
l:>cludeJ In any statute on collective bargaining for school employees. Resolution 
of grievances and Interpretations of the terms of a collectively hargjincl agree­
ment should only be subject to a negotiated grievance procedure.
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• The teacher represen ta tives  are in  f u l l  agreement th a t  the best agreement is  one 
reached w ithou t outs ide  in te r fe re n c e  or assistance. He do f in d ,  however, th a t 
a v a i l a b i l i t y  o f external .ources ( la b o r  re la t io n s  agency, mediators, a r b i t r a t o r s ,  
le g is la to r s  and judges) serve in  various ways, as c a ta ly s ts  to promote re s o lu t io n  
and f i n a l i t y .  When th e i r  ro le s ,  as defined in  P .E.R.A., are understood they 
enhance the l ik e l ih o o d  o f  in te rn a l re s o lu t io n .  Their power to issue cease and 
d e s is t  o rders , determine f in d in g s  o f  bad f a i t h ,  f i n a l i z e  terms and c o n d it io n s ,  
e n jo in ,  o r  refuse to fund are reasons enough fo r  the p a rt ie s  to reach agreement 
w ith ou t outs ide  in te rv e n t io n .

He be lieve  th a t the r ig h t  to  s t r i k e  is  essentia l to a "good f a i t h "  bargaining 
process. He recommend, however, th a t the p a rt ie s  be provided an option to waive 
th e i r  r ig h t  to  s t r i k e  and proceed d i r e c t l y  to b inding a r b i t r a t io n .  We emphasize 
the workers ' r i g h t  to legal and l im i te d  economic sanction. I t  should be c le a r  
to a l l  Commission members, as evidenced in  Anchorage la s t  F a l l ,  th a t  tea hers have 
the power to  s t r i k e  and w i l l  exerc ise , o r  may be forced to  exerc ise , tha" preroga­
t i v e .  Our in te n t  is  to  le g i t im iz e ,  through P .E.R.A., the le g a l i t y  o f  U k in g  such 
a c t io n  on ly  a f t e r  a l l  o ther avenues have fa i le d .  He be lieve th a t the P.E.R.A. act 
has s u f f i c ie n t  safeguards to  assure th a t such measures would not occur fo r  
u n r e a l is t ic  o r  t ra n s ie n t  reasons. An agency empowered w ith  the r ig h t  to deny 
such a request, conduct hearings and monitor an e le c t io n  on th is  matter are 
guaranteed means to  th a t end. He the re fo re  be lieve th a t teachers should be in c o r ­
porated in  the category o f  c lass 2 employees w ith  the r ig h t  to a le g a l ,  l im i te d  
s t r i k e .



RECOMMENDATIONS TO THE GOVERNORS 
TASK FORCE 

ON AS 1 4 . 2 0 . 5 5 0 — 1 4 . 2 0 . 6 1 0

T e a c h e r  B a r g a i n i n g  L a w

A s  r e p r e s e n t a t i v e s  o f  IlEA a n d AFT o n  the B l u e  R i b b o n  Commission our r e c o m m e n d a t i o n s  

a r c  that the b e s t  o p t i o n s  f o r  c o n s t r u c t i v e  a n d  p o s i t i v e  r e v i s i o n  to the current 

teacher bargaining law lie within tho c u r r e n t  A l a s k a  S t a t u t e  k n o w n as the P u b l i c  
E m p l o y m e n t  R e l a t i o n s  A c t  (PERA). T h i s  A c t  m o s t  e f f e c t i v e l y  a d d r e s s e s  the i s s u e s  a n d  

p r o b l e m s  a t t e n d a n t  to t e a c h e r  b a r g a i n i n g .

In its e i g h t  y e a r s  o f  e x i s t e n c o  this l a w  / as  p r o v e n to b e  an e f f e c t i v e  ve' cle o r  

p u b l i c  e m p l o y e e s  a n d  e m p l o y e r s  to n e g o t i a t e  o n  hours, wages, a n d  terms a n d  c o n d i t i o n s  

o t  employment. S l i g h t  m o d i f i c a t i o n s  a n d  : o v i s i o n s  can ho m a d e  to e f f e c t i v e l y  h a n d l e  

the s o m e w h a t unigue d i f f e r e n c e s  i n  p u b l i c  s ch o o l  ba r g a i n i n g .

T h er ef or e,  o u r  a p p r o a c h  is to comment, w h e r e  a p p r o p r i a t e , o n  e a c h  o f  tho Sections o f  
PERA.

t> A l a s k a  S t a t u t e s  § 2 3 .4 0 .0 7 0

A r t ic le  2 . I ’ u b lic  E m p lo y m e n t R e la t io n s  A c t .
Section
70. Declaration o f policy 
80. Rights o f publie employee*
90. Collective bargaining unit 

100. Itepreirntative* and electiona 
110. U n fa ir labor practices 
120. Investigation and conciliation of 

complaints 
130. Complaint and accusation 
140. Orders and decisions 
160. Enforcement by in .ctlnn 
160. I'ow rr to invettigat and ompel 

testimony 
170. Regulations
180. Penalty fo r violation o f order or 

Jrtision

Section
190. Mediation 
200. A rbitration 
210. Agreement 
216. Funding
220. Labor o r employee organisation 

dues and employee benafils, de- 
duction and authoriration 

230. Assistance by Department o f I j .  
bor

240. KITect on certain units, represen.
tat sea and agreements 

260. DeLnitlons 
260. Short title

Editor's note.— Section 4. ch. 113, 
SLA 1972, provides: “ This Act it  ap­
plicable to organircd boroughs and 
political tulH livitiont o f the state.

home rule o r otherw ise, unless the leg. 
illa tiv e  body o f the political subdi­
vision. by ordinance or rraolution , re ­
ject* having its provisions apply.*'



See . 2 3 .4 0 .0 7 0 . D e c la ra t io n  o f  p o lic y . T h e  le g is la tu re  fin d s f i a t  
jo i n t  d e c is io n -m ak in g  is  th e  m o d e m  w a y  o f  a d m in is t e r in g  g o v e rn ­
m e n t . I f  pu b lic  em p lo y e e s  h a v e  been g ra n te d  th e  r ig h t  t o  s h a re  in 
th e  d e c is io n -m ak in g  p ro c e ss  a f fe c t in g  w ag es  and  w o rk in g  c on d i­
t io n s , th e y  h a v e  becom e m e re  re s p o n s iv e  and  b e t t e r  a b le  to  e x ­
c h an g e  id eas  an d  in fo rm a t io n  on o p e ra t io n s  w ith  t h e i r  a d m in is ­
t r a t o r s .  A c c o rd in g ly , g o v e rn m e n t is m ad e  m o re  c fFcc tive . T h e  le g is ­
la t u r e  fu r t h e r  find s th a t  th e  e n a c tm en t o f  p o s it iv e  le g is la t io n  
e s ta b lis h in g  g u id e lin e s  f o r  p u b lic  em p lo ym e n t r e la t io n s  is  th e  b e s t 
w a y  to  h a rn e s s  a n d  d ire c t  th e  e n e rg ie s  o f  p u b lic  em p lo y e e s  e a g e r 
t o  h a v e  a vo ice  in  d e te rm in in g  t h e i r  c o n d it io n s  o f  w o rk , to  p ro v id e  
a  r a t io n a l m e th od  f o r  d e a lin g  w ith  d isp u te s  a n d  w o rk  s to p p ag e s , to  
s t re n g th e n  th e  m e r i t  p r in c ip le  w h e re  c iv i l s e rv ic e  is  in  e lfc c t  and  
to  m a in ta in  a fa v o r a b le  p o lit i -a l and  s o c ia l e n v iro n m e n t . T h e  le g is ­
la t u r e  d e c la re s  th a t  i t  is  th e  p u b lic  p o lic y  o f  th e  s ta te  t o  p rom o te  
h a rm o n io u s  and  c o o p e ra t iv e  r e la t io n s  b e tw een  g o v e rn m e n t  an d  its  
em p lo y e e s  and  to  p ro te c t  th e  pu b lic  b y  a s s u r in g  e f fe c t iv e  nnd  
o r d e r ly  o p e ra t io n s  o f  g o v e rn m e n t . T h e s e  p o lic ie s  a r c  to  be  e ffe c tu ­
a te d  b y

( 1 )  re c o g n iz in g  th e  r ig h t  o f  p u b lic  em p lo y e e s  t o  o rg a n iz e  f o r  
th e  p u rp o s e  o f  c o lle c t iv e  b a rg a in in g ;

( 2 ) r e q u ir in g  pu b lic  em p lo y e rs  to  n e g o t ia te  w ith  and  e n te r  in to  
w r i t t e n  a g re em en ts  w ith  em p lo y e e  o rg a n iz a t io n s  on  m a t te r s  o f  
w ag es , h o u rs , a n d  o th e r  te rm s  and  c o n d it io n s  o f  e m p lo y m e n t ;

( 3 )  m a in ta in in g  m c r it - s y s tc m  p r in c ip le s  am on g  p u b lic  e m p lo y ­
ees. (8  2  <h 1 13  S L A  1 9 7 2 )

It is ess en tia l that there be a l o g i s ' itive s t a t e m e n t  ot' c o m m i t m e n t  to tho p r i n c i p l e s  

ol c o l l e c t i v e  b a r g a i n i n g  a n d  this s e c t i o n  is a p p r o p r i a t e  l o r  same.

Sec . 2 3 .4 0 .0 S 9 . f l i g h t s  o f  p u b lic  em p lo y e e s . P u b lic  em p lo y e e s  
m a y  s c lf - o rg a n iz c  and  fo rm , jo in  o r  a s s is t  an  o rg a n iz a t io n  to  b a r ­
g a in  c o lle c t iv e ly  th ro u g h  re p re s e n ta t iv e s  o f  t h e i r  ow n  ch o o s in g , 
a n d  en g ag e  in c on c e rte d  a c t iv i t ie s  f o r  th e  p u rp o s e  o f  c o lle c t iv e  b a r ­
g a in in g  o r  o th e r  m u tu a l a id  o r  p ro te c t io n . ( § 2 c h  1 1 3  S L A  1 9 7 2 )

A p p r o p r i a t e  as ia.

Sec . 2 3 .1 0 0 0 0 . C o lle c t iv e  b a rg a in in g  u n it . T h o  la b o r  r e liu 'o n s  
ag en cy  s h a ll dec ide in  each  case , in  o rd e r  to  a s s u re  to  em p loyee s  
th e  fu l le s t  fre e d om  in  e x e rc is in g  th e  r ig h ts  g u a ra n te e d  b y  §§ 7 0 —  
2 G0 o f  th is  c h a p te r , th e  u n it  a p p ro p r ia te  f o r  th e  p u rp o s e s  o f  c o l­
le c t iv e  bargain ing, based  on  su ch  fa c to r s  a s  c o m m u n ity  o f  in te re s t , 
w ages , h o u rs  a r.d  o th e r  w o rk in g  c o n d it io n s  o f  th e  em p lo y e e s  in ­
v o lv e d . th e  history o f  c o lle c t iv e  b a rg a in in g , an d  th e  d e s ire s  o f  th e  
w m p loyee i. B a rg a in in g  u n its  s h a l l be a s  la rg o  a s  is  re a s o n a b le , a n d  
u n n e c e ssa ry  f r a g m e n t in g  s h a l l be a v o id ed . (5  2  ch  1 13  S L A  1 9 7 2 )
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It is a p p r o p r i a t e  f o r a l a b o r  r e l a t i o n s  a g e n c y  to m a k e  d e t e r m i n a t i o n s  r e l a t i v e  to the 

a p p r o p r i a t e n e s s  o f a b a r g a i n i n g  unit. This s e c t i o n  a c c o m m o d a t e s  that need.

S e c  2 3 .1 0 .1 0 0 . R e p re s e n ta t iv e s  and  e le c t io n s , ( a )  T h e  la b o r  r e ­
la t io n s  a g en cy  s h a l l in v e s t ig a te  a p e t it io n  i f  i t  is  s u b m it te d  in  a  
m a n n e r  p re s c r ib e d  b y  th e  la b o r  re la t io n s  a g e n cy  a n d  is

( 1 )  b y  an  em p lo y e e  o r  g ro u p  o f  em p loyee , o r  an  o rg a n iz a t io n  
a c t in g  in  th e i r  b e h a lf  a lle g in g  th a t  3 0  p e r  c en t o f  th e  em p lo y e e s  o f  
a p rop o sed  b a rg a in in g  u n it

( A )  w an t to  be re p re s e n te d  f o r  c o lle c t iv e  b a rg a in in g  b y  a la b o r  
o r  em p loy e e  o rg a n iz a t io n  as e x c lu s iv e  re p re s e n ta t iv e , o r

( E )  a s s e r t  th a t  th e  o rg a n iz a t io n  w h ich  h a s  Deen c e r t i f ie d  o r  is  
c u r r e n t ly  b e in g  re c ogn ized  b y  th e  p u b lic  e m p lo y e r  a s  b a rg a in in g  
re p re s e n ta t iv e  is  no lo n g e r  th e  re p re s e n ta t iv e  o f  th e  m a jo r i t y  o f  
em p lo y e e s  In th e  b a rg a in in g  u n i t ;  o r

( 2 )  b y  th e  p u b lic  e m p lo y e r  a lle g in g  th a t  on e  o r  m o re  o rg a n iz a ­
t io n s  h a v e  p re s e n te d  to  i t  a c la im  to  be re c o g n ize d  a?, a r e p re s e n ta ­
t iv e  o f  a  m a jo r i t y  c f  em p lo y e e s  in  in  a p p ro p r ia te  u n it .

(b )  I f  th e  la b o r  re la t io n s  ag en cy  h as  re a s o n a b le  c au se  to  b e lie v e  
th a t  a  q u e s tio n  o f  re p re s e n ta t io n  e x is ts , i t  a h a ll p ro v id e  f o r  an  
a p p ro p r ia te  h e a r in g  up on  du e  no tic e . I f  th e  la b o r  re la t io n s  ag en cy  
fin d s  th a t  th e re  is  a q u e s t io n  o f  r ‘ p re s e n ta t io n , i t  s h a l l  d ire c t  an  
e le c t io n  by  s e c re t b a llo t  to  d e te rm in e  w h e th e r  o r  b y  w h ich  o rg a n i ­
z a t io n  the  em p lo y e e s  d e s ire  to  be ic p re s e n te d  and  s h a l l c e r t i f y  th e  
re s u lt s  o f  th e  e le c t .o n . N o th in g  in th is  s e c tion  p ro h ib i t s  th e  w a iv in g  
o f  h e a r in g s  b y  s t ip u la t io n  f o r  th e  p u rp o se  o f  a  c o n s e n t e le c tio n  in 
c o n fo rm it y  w ith  th e  re g u la t io n s  o f  th e  la b o r  r e la t io n s  ag en cy  o r  
an  e le c tion  in a b a rg a in in g  u n it  ag re ed  up on  b y  th e  p a r t ie s . T h e  
la b o r  re la t io n s  ag en cy  s h a l l d e te rm in e  w ho  is e lig ib le  to  v o te  in an  
e le c t io n  and  s h a l l e s ta b lis h  ru le s  g o v e rn in g  th e  e le c t io n . In  an  
e le c t io n  in w h ich  none o f  th e  cho ices on  th e  b a l lo t  re c e iv e s  a  m a ­
j o r i t y  o f  th e  v o te s  c a s t , a ru n o f f  e le c tio n  s h a l l  be c on d u c ted , th e  
b a llo t  p ro v id in g  f o r  s e le c t io n  be tw een  th e  tw o  ch o ic e s  re c e iv in g  th e  
la rg e s t  a r.d  th e  second la rg e s t  n u m b e r o f  v a lid  v o te s  c a s t  in  th e  
e le c t io n . I f  an  o rg a n iz a t io n  re c e iv e s  th e  m a jo r i t y  o f  th e  v o te s  c a s t 
in  th e  e le c tio n  it  s h a l l be c e rt if ie d  by th e  la b o r  re la t io n s  ag en cy  a s  
e x c lu s iv e  re p re s e n ta t iv e  o f  a l l th e  em p lo y e e s  in th e  b a rg a in in g  u n it .

( c )  A n  e le c t io n  m a y  n o t be hc l I in  a b a rg a in in g  u n it  o r  in  a 
s u b d iv is io n  o f  a b a rg a in in g  u n it if a v a lid  e le c t io n  h a s  been h e ld  
w ith in  th e  p re c ed in g  12  m on th s .

( d )  N o th in g  in th is  c h a p te r  p ro h ib it s  re c o g n it io n  o f  an  o rg a n iz a ­
t io n  a s  th e  e x c lu s iv e  re p re s e n ta t iv e  by  a p u b lic  a g e n cy  b y  m u tu a l 
c on sen t.

( e )  N o  e le c tio n  m ay  be d ire c te d  by  th e  la b o r  r e la t io n s  ag en cy  
in  u b a rg a in in g  u n it  in  w h ich  th e re  is in fo rc e  a v a lid  c o lle c t iv e  
b a rg a in in g  a g re em en t , e xcep t d u r in g  a 9 0 -d a y  p e r io d  p re c e d in g  th e  
e x p ira t io n  d a te . H ow e v e r , no c o lle c t iv e  b a rg a in in g  a g re e m e n t  m a y  
b a r  a n  e le c t io n  up on  p e t it io n  o f  p o -s o n s  in th e  b a rg a in in g  u n it  b u t 
n o t p a r t ie s  to  th e  a g re em en t i f  in o ic  th a n  th re e  y e a r s  h a v e  e lap sed  
s ince  th e  e x e cu tio n  o f  th e  a g re em en t o r  th e  la s t  t im e ly  re n ew a l, 
w h ic h e v e r w as la t e r .  (§  2  ch  1 l'J SN A  1 9 7 2 )

or/i



100 - R e p r e s e n t a t i v e s  and E l e c t i o n s

T h i s  s e c t i o n  i s  most a p p r o p r i a t e  s i n c e  i t  r e l i e v e s  l o c a l  s c h o o l  boards from respon  
s i b i l i t y  f o r  d e c i s i o n s  o u t s i d e  t h e i r  e x p e r i e n c e  and w h i c h  may have  a h i g h  p o t e n t i a l  
f o r  l i t i g a t i o n .  The p r e s en c e  o f  a Labor R e l a t i o n s  Board h a v i n g  r e s p o n s i b i l i t y  i n  
t h e i r  area i n s u r e a  a l o g i c a l  and o r d e r l y  p ro ces s  i n  assum ing the  o p p o r t u n i t y  f o r  
f a i r  r e p r e s e n t a t i o n .

See . 2 3  1 0 .1 1 0 . U n f a i r  la b o r  p ra c t ic e s , ( a )  A  p u b lic  e m p lo y e r  o r  
h is  a g e n t m a y  n o t

( 1 )  in t e r fe r e , r e s t r a in  o r  coe rc e  an  em p lo y e e  in  th e  e x e rc is e  o f  
h is  r ig h t s  g u a ra n te e d  in  § 8 0  o f  th is  c h a p te r ;

( 2 )  d om in a te  o r  in t e r fe r e  w ith  th e  f o r m a l i n ,  e x is te n c e  o r  a d ­
m in is t r a t io n  o f  an  o rg a n iz a t io n ;

( 3 )  d is c r im in a te  in re g a rd  to  h i r e  o r  te n u re  o f  em p lo y m e n t  o r  
a te rm  o r  c o n d it io n  b f  em p lo ym e n t to  e n c o u ra g e  o r  d is c o u ra g e  m em ­
b e rs h ip  in a n  o r g a n iz a t io n ;

( 4 )  d is c h a rg e  o r  d is c r im in a te  a g a in s t  an  em p lo y e e  b ecau se  he 
h a s  s ig n e d  o r  file d  an  a ff id a v it , p e t it io n  o r  c o m p la in t  o r  g iv e n  te s t i ­
m o n y  u n d e r §§ 7 0 — 2 6 0  o f  th is  c h a p te r ;

( 5 )  r e fu s e  to  b a rg a in  c o lle c t iv e ly  in  good  f a i t ' i  w ith  a n  o rg a n iz a ­
t io n  w h ic h  is th e  e x c lu s iv e  re p re s e n ta t iv e  o f  em p lo y e e s  in  an  a p p ro ­
p r ia t e  u n it , in c lu d in g  b u t n o t lim ite d  to  th e  d is c u s s in g  o f  g r ie v a n c e s  
w ith  th e  e x c lu s iv e  re p re s e n ta t iv e .

( b )  N o th in g  in  th is  c h a p te r  p ro h ib it s  a  p u l ,ic e m p lo y e r  f r o m  
m a k in g  an  a g re e m e n t  w ith  an  o rg a n iz a t io n  to  re q u ir e  a s  a  c o n d it io n  
o f  e m p lo y m e n t

( 1 )  m em b e rs h ip  in th e  o rg a n iz a t io n  w h ich  re p re s e n t*  th e  u n it  
on  o r  a f t e r  th e  3 0 th  d a y  fo l lo w in g  the  b e g in n in g  o f  e m p lo y m e n t  o r  
on  th e  e f fe c t iv e  d a te  o f  th e  a g re em en t , w h ic h e v e r is  l a t e r ;  o r

( 2 )  p a y m e n t b y  th e  em p lo y e e  to  th e  e x c lu s iv e  b a rg a in in g  a g e n t  
o f  a  s e rv ic e  fe e  to  re im b u rs e  th o  e x c lu s iv e  b a rg a in in g  a g e n t  f o r  th e  
e xp en se  o f  re p re s e n t in g  th e  m em b e rs  o f  th e  b a rg a in in g  u n it .

( c )  A  la b o r  o r  em p lo y e e  o rg a n iz a t io n  o r  its  a g e n ts  m a y  n o t
( 1 )  r e s t r a in  o r  coe rce
(A )  a n  em p lo y e e  in th e  e x e rc is e  o f  th e  r ig h t s  g u a ra n te e d  in § 8 0  

o f  th is  c h a p te r , o r
( I i )  a  p u b lic  e m p lo y e r  in  th e  s e le c t ion  o f  h is  re p re s e n ta t iv e  f o r  

th e  p u rp o s e s  o f  c o lle c t iv e  b a rg a in in g  o r  th e  a d ju s tm e n t  o f  g r ie v ­
a n c e s ;

( 2 )  r e fu s e  to  b a rg a in  c o lle c t iv e ly  in g ood  f a i t h  w ith  a  pub lic  
e m p lo y e r , i f  i t  h a s  been  d e s ig n a ted  in  a c c o rd a n ce  w ith  th e  p r o ­
v is io n s  o f  §§ 7 0 — 2C 0 o f  th is  c h a p te r  a s  th e  e x c lu s iv e  re p re s e n ta t iv e  
o f  em p lo y e e s  in  a n  a p p ro p r ia te  u n it . (§  2  ch  1 13  S L A  1 0 7 2 )

110

This s e c t i o n  is e x t r e m e l y  i m p o r t a n t  in that it o f i n e s  tho c o n c e p t  o f  f a i r / u n f a i r  l a b o r  

p ra ct ic es , the r ig h t s  o f  b o t h  p a r t i e s  r e g a r d i n g  same, o b l i g a t i o n s  o f  b o t h  p a r t i e s ,  a n d  

again, most i m p o r t a n t l y  a n  o r d e r l y  p r o c e d u r e  r e l a t i v e  to r e s o l u t i o n  o t  same. This c a n  

o n l y  h e l p  in r e m o v i n g  s o m e  ot tho  p er so n a l  a t t i t u d i n a l  c o n f l i c t s  as well as r e d u c i n g  

u n n e c e s s a r y  t i m e  f r a m e s  a n d  c o s t l y  c o u r t  p r o c e d u r e s .
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See . 2 3 .4 0 .1 2 0 . In v e s t ig a t io n  and  c o n c ilia t io n  o f  c o m p la in ts . I f  a 
v e r if ie d  w r it t e n  c om p la in t b y  o r  f o r  a  p e rs o n  c la im in g  to  be a g ­
g r ie v e d  b y  a  p ra c t ic e  p ro h ib ite d  b y  § 1 10  o f  th is  c h a p te r , o r  a 
w r i t t e n  a c cu sa tio n  th a t  a p e rson  s u b je c t  to  §§ 7 0 — 2G0 o f  th is  c h ap ­
t e r  h a s  en g ag ed  in  a p ro h ib ite d  p ra c tic e , is fi le d  w ith  th e  la b o r  
re la t io n s  a g en cy , i t  s h a ll in v e s t ig a te  th e  c o m p la in t  o r  a c cu sa tio n . 
I f  i t  d e te rm in e s  a f t e r  th e  p re lim in a ry  in v e s t ig a t io n  t h a t  p ro b a b le  
cau se  e x is ts  in  s u p p o r t  o f  th e  c om p la in t  o r  a c c u s a t io n , i t  s h a ll t r y  
to  e lim in a te  th e  p ro h ib ite d  p ra c t ic e  b y  in fo rm a l m e th o d s  o f  con ­
fe re n c e , c o n c i lia t io n , and  p e rs u a s io n . N o th in g  sa id  o r  d on e  d u r in g  
th is  e n d e a v o r m a y  be iscd as ev iden ce  in a  s u b seq u en t p ro ceed in g . 
(§  2  ch  1 13  S L A  1 9 7 2 )

Sec . 2 3 .4 0 .1 3 0 . C om p la in t a n d  a c cu sa t io n . I f  th e  la b o r  re la t io n s  
ag en cy  fa i ls  to  e lim in a te  th e  p ro h ib ; ted p ra c t ic e  b y  c o n c i lia t io n  and  
to  o b ta in  v o lu n t a r y  com p lian ce  w ith  §§ 7 0 — 2 6 0  o f  th is  c h a p te r , 
o r ,  b e fo r e  it  a t te m p ts  c o n c ilia t io n , i t  m a y  s e rv e  a  c o p y  o f  th e  c om ­
p la in t  o r  a c c u sa tio n  upon th e  re sp on d en t. T h e  c o m p la in t  o r  accusa ­
t io n  an d  th e  su b sequ en t p ro c e d u re s  s h a ll be h an d le d  in a cco rd an ce  
w ith  th e  a d m in is t ra t iv e  a d ju d ic a t io n  p o r t io n  o f  th e  A d m in is t ra t iv e  
P ro c e d u re  A c t (A S  -1 4 .6 2 ). (§  2  ch 1 13  S L A  1 9 7 2 )

S ee . 2 3 .4 0 .1 4 0 . O rd e rs  and  d ec is ion s . I f  th e  la b o r  re la t io n s  
ag en cy  find s th a t  a  p e rson  nam ed  in th e  w r i t t e n  c om p ta in t o r  
a c c u sa tio n  h as  eng aged  in a  p ro h ib ite d  p ra c t ic e , th e  la b o r  re la t io n s  
ag en cy  s h a l l  is su e  and  s e rv e  on  th e  p e rs o n  a n  o rd e r  o r  dec is ion  
r e q u ir in g  h im  to  cease  and  d e s is t f r o m  th e  p ro h ib ite d  p ra c tic e  and  
to  ta k e  a f f i rm a t iv e  a c tio n  w h ich  wifi c a r r y  o u t  th e  p ro v '-u o n s  o f  §§ 
7 0 — 2 6 0  o f  th is  c h a p te r . I f  th e  la b o r  r e la t io n s  a g e n cy  ,in d s  th a t  a 
p e rs o n  n am ed  in th e  c om p la in t o r  a c c u sa tio n  h a s  n o t  eng aged  o r  is 
n o t  e n g a g in g  in  a  p ro h ib ite d  p ra c tic e , th e  la b o r  r e la t io n s  ag en cy  
s h a l l s t a te  its  fin d in g s  o f  fa c t  and  is su e  an  o r d e r  d ism is s in g  th e  
c o m p la in t  o r  a c c u sa t io n . (§  2  ch  1 1 3  S L A  1 9 7 2 )

S t . .  2 3 .4 0 .1 5 0 . E n fo rc e m e n t b y  in ju n c t io n . T h e  la b o r  re la t io n s  
ag en cy  m a y  a p p ly  to  th e  s u p e r io r  c o u r t  in  th e  ju d ic ia l d is t r ic t  in  
w h ich  th e  p ro h ib ite d  p ra c tic e  o c c u rre d  f o r  a n  o rd e r  e n jo in in g  th e  
p r o h :b itc d  a c ts  spec ified  in th e  o rd e r  o r  d ec is ion  o f  th e  la b o r  rc la -  
t io n s  ag en cy . U p o n  a s*. ow in g  b y  th e  la b o r  re la t io n s  a g e n c y  th a t  
th e  j c rs o n  h a s  eng aged  o r  is  ab ou t to  e n g ag e  in  th e  p ra c t ic e , an  
in ju n c t io n , re s t r a in in g  o rd e r , o r  o th e r  o r d e r  w h ich  is a p p ro p r ia te  
m ay  L g ra n te d  b y  th e  c o u r t  a n d  s h a ll be w ith o u t b ond . (§  2  ch  113 
S L A  .9 7 2 )



Sec. 23.40.160. Power to investigate and compel testimony, (a) 
For the purpose of the investigations, proceedings, or hearings 
wh ich the labor relations agency considers necessary to carry out

•
 the provisions of §5 TO—260 of this chapter, the labor relations

agency may issue subpoenas requ ir ing the attendance and testi­
mony of witnesses and the p duction of relevant evidence.

(b) The labor relations agency may administer oaths, examine 
witnesses, and receive evidence. •

(c) The attendance of witnesses and the production of evidence 
may be required from any place in the state at any designated 
place of hearing.

(d) I f  a person refuses to obey a subpoena issued under §§ 70— 
260 of this chapter, the superior court in  the distr ict in wh ich  the 
person resides or is found may, upon application by the labor re la­
tions agency, issue an order requ ir ing h im  to comply w ith  the 
subpoena. (§ 2 ch 113 SLA 1972)

Sec. 23.40.170. Regulations. The labor relations agency may 
adopt regulations under the Adm in istrat ive Procedure Act (AS
44.62) to carry out the provisions of §§ 70—260 of th is chapter. 
(§ 2ch 113 SLA 1972)

Sec. 23.40.ISO. Pena lly  for violation of order or decision. A per­
son who violates a provision of an order or decision of the labor 
relations agency i 3 gu i lty of a misdemeanor and is punishable by 
a fine of not more than S500 . (§ 2 ch 113 SLA 1972)

I----------------------------------------------------------------------------------------------------------------------------------

This is o n e  o f  the m o r e  c r i t i c a l  a r e a s  o f  c o n s i d e r a t i o n s .

.120 - I n v e s t i g a t i o n  a n d  C o n c i l i a t i c n  o f  C o m p l a i n t s

.130 - Complaint- a n d  A c c u s a t i o n s

.140 - O r d e r s  a n d  D e c i s i o n

.150 - E n f o r c e m e n t  by  I n j u c t i ^ a a

. J60 - P o w e r to Investigate an d C om p e l  T e s t i m o n y

. J 70 - R e g u l a t i o n

. m o - P e n a l t y  for V i o l a t i o n  of  O r d e r  o r  D e c i s i o n

T h e s e  s e c t i o n s  all o u t l i n e  the d u t i e s  an d r c s p o n s i b i l i t i e s  o f  the L a b o r  R e l a t i o n s  

A g c . c y to e n f o r c e  e f f e c t i v e collective b a r g a i n i n g  and  all a r e  e s s e n t i a l  to e f f e c t i v e  

i m p l e m e n t a t i o n  o f  an y har g t m . n y  Jaw. T ho  p r e s e n c e  o f  t h e s e  s e c t i o n s  i n s u r e s  that 

b o t h parties to c o l l e c t i v e  b a r g a i n i n g can participate as egual partners in the 

p r o c e s s . ______
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See. 23.10.190. Mediation. If , after a reasonable period of nego­
tiation over the terms of a collective bargaining: agreement, a dead­
lock exists between a public employer and an organization the 
labor relations agency may appoint a competent, impart ia l, d is in ­
terested person to act as mediator in any dispute e ither on its own 
in it ia t ive  or on the request of one of tht parties to the dispute. The 
parties may also select a mediator by agreement or mutua l consent. 
I t  is the function of the mediator to br ing the parties together 
vo luntarily  under such favorable auspices as w i l l tend to effectuate 
settlement cf the dispute, but neither the mediator nor the labor 
relations agency has any power of compulsion iu mediation pro­
ceedings. (§ 2 ch 113 SLA 1972)

.190 - M e d i a t i o n

I n t e r v e n t i o n  b y  a c o m p e t e n t . i m p a r t i a l , d i s i n t e r e s t e d  p r o f e s s i o n a l  s e r v e s  as a 

c a t a l y s t  in a s s i s t i n g  bo t h  p a r t i e s  to c l a r i f y  a n d  r e s o l v e  d i f f e r e n c e s .

Sec. 23.10.200. Arbitration, (a) For purposes of th is section, 
public employees are employed to perform services in one of the 
three fo llow ing classes:

(1) those services wh ich may not be given up for even the 
shortest period of time:

(2 ) those services wh ich may be interrupted for a l im ited 
period but not for an indefinite period of t ime; and

(3) those services in which work stoppages may be sustained for 
extended periods w ithout serious effects on the public.

(b) The class in (a) (1) of this section is composed of police and 
fire protection employees, ja i l , prison and other correctional ins t i­
t u te  u employees, and hospital employees. Employees in th is class 
m i lot engage in strikes. Upon a showing by a public employer or 
t in  ibor relations agency that employees in this class are engaging 
or about to engage in a strike, an in junct ion , restra in ing order, or 
other order which may be appropriate shall be granted by the 
superior court in the jud ic ia l district in wh ich the strike is oc-

# curr ing or in about to occur. I f  an impasse or deadlock is reached in 
collective barga in ing between the public employer and employees 
iu this class, and mediation has been util ized w ithout resolving the 
deadlock, the parties shall submit to arb itrat ion to be carried out 
under AS 09.-13.030.

(c) The class in (a) (2 ) of this section is composed of public 
u t i l ity , snow removal, sanitation and (public school and other cdu- 
cntional inst itut ion employees! Employees in this class may engage 
In a strike after mediation, subject to the voting requirement of



(d) of tliia section, for a lim ited time. The l im it  is determined by 
the interests of the health, safctj or welfare of the public. The 
public employer or the labor relations agency may apply to the 
superior court in the jud ic ia l district in wh ich  the strike is o'-ur- 
r in c  for an order en jo in ing the strike. A strike may not be enjoined 
unless it can be shov. n that it has begun to threaten the health, 
safety or welfare of the public. A court, in deciding whether or not 
to en jo in the strike, shall consider the total equities in the par­
ticu lar class. "Total equities" includes not only the impact of a 
strike on the public but also the extent to wh ich employee organ i­
zations and public employers have met their statutory obligations. 
I f  ar. impasse or deadlock st iil exists after the issuance of an 
in junct ion, the parties shall submit to arbitration to be carried out 
under AS 09.43 030.

(d) The class in (a) (3) of this section includes all other public 
employees who are not included in the classes in (a)(1 ) or (a)(2 ) 
of this section. Employee- in this class may engage in a strike if  
a majority of the employees in a collective barga in ing un it vote by 
secret ballot to do so.

#(c) Notw ithstand ing the provisions of (b), (c) and (d) of this 
section, the employees w ith the concurrence of the employer may 
agree in w r it ing to submit a dispute aris ing from interpretation or 
applu. tion of a collective bargain ing agreement to arbitration.

(f) T . > parties to a collective bargain ing agreement may pro­
vide in the igreemcnt a contract lo r  arbitration to be conducted 
solely accord.ng to the Uniform Arb itrat ion Act (AS 09.43) if the 
Act is incorpt rated ir.to the agreement or contract by reference. 
(§ 2 ch 113 SLA 1972)

.200 - A r b i t r a tion

Public school t e a ch er n.itur.il ly fit into tho (a) (2) " l i m i t e d  p e r i o d "  c a t e g o r y .

Ad d .1 note subse ct ion :

. 2 05 - Nodi at i o n / A r b i t r a t i o n
1 ■ ■  1 11 I  ■  ■  1 -  ■ l f l • • •

Jn that tl - C o m m i s s i o n  has r e c e i v e d  e v i d e n c e  a n d  t e s t i m o n y  that n c d i a t i o n / a r b i t r a t  ion 

has p r o v e n to bo an et'fectivo m e a n s  ot' n e g o t i a t i o n s  d i s p u t e  s e t t l eme nt , it ia o u r 

rvcoirjncndation that such a p r o c e s s  bo  p r o v i d e d  as an al t o r n a t i v o  to c i t h e r  party, to 

b e  d e t e r m i n e d  .it the outset ot negotiations.

f a ) T h e  f a rt ie a to a c o l l e c t i v o  b a t y a i n i n y  a g r e e m e n t  m a y  p r o v i d e  in tho a g r e e m e n t  a 

c o n t r a c t  (or m e d i a t i o n / a t b i t r a t I o n  to b e  c o n d u c t e d  a c c o r d i n g  to p r o c e d u r e s  set forth  

therein.
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(b) In the initial round of negotiations under this Act, nithcr party may request the 

other party to enter into a mediation/arbitration agreement as an alternative to 

the dispute settlement procedures contained herein. If either party declines such 

an agreement the party m aking the request for mediation/arbitration may petition the 
Labor Relations Board for a final and binding determination on the issue.

See. 23.-10.210. A g r e e m e n t .  U p o n  the completion of negotiations 

b e t w e e n  a n  organization a nd a public employer, if a settlement is 

reached, the e m p l o y e r  shall reduce it to writing in the f o r m  of an  

agreement. T h e  a g r e e m e n t  m a y  i n d u c e  a t e r m  for w h i c h  it will 

r e m a i n  in effect, not to exceed three years. T h e  a g r e e m e n t  shall 

include a grievance procedure w h i c h  shall h a v e  binding arbitration 

as its final stop. Either party to the a g r e e m e n t  has a right of action 

to enforce the a g r e e m e n t  b y  petition to the labor relations age cy. 

(§ 1 ch 113 S L A  1072)

Appropriate as is.

Sec. 23.40.215. Funding. T h e  m o n e t a r y  terms of a n y  a g r e e m e n t  

entered into under the r’ublic E m p l o y m e n t  Relations A c t  arc s u b­

ject to funding t hrough legislative appropriation. (§ 2 ch 113 S L A

1972)

Appropriate as is.

Sec. 23.40.220. L a b o r  or e m p loyee organization d ues a nd e m ­

ployee benefits, deduction a n d  authorization. U p o n  written authori­

zation of n public e m p l o y e e  within a bargaining uni:, the public 

e m p l o y e r  shall deduct i n  n  the payroll of the public emplo y e e  the 

m o n t h l y  a m o u n t  of dues, fees ar.d other e m p loyee benefits as certi­

fied by the secretary of the exclusive bargaining representative anti

Appropriate a a is.



See. 23.10.225. E x e m p t i o n  f r o m  Public E m p l o y m e n t  Eolations A  "I. 

Notwithstanding the provisions of § 220 of this chapter, a collective 

bargaining settlement reached, or a g r e e m e n t  entered into, under 5 210 

of this chapter that incorporates union security provisions, including but 

not limited lo a union shop or a g e n c y  shop provision or agreement, shall 

safeguard tin rights of nonassocialion of employees having bona fide 

religious convictions based on tenets or teachings of a church or 

religious bod y  of which an e m p l o y e e  is a m e m b e r .  U p o n  submission of 

proper proof of religious conviction to the labor relations agency, the 

a g e n c y  shall declare the e m p l o y e e  e x e m p t  fro m  b e c o m i n g  a m e m b e r  of 

a labor organization or e m p l o y e e  association. T h e  e m p l o y e e  shall pay an 
a m o u n t  of m o n e y  equivalent to regular union or association dues, 

initiation fees, a nd assessments to the union or association. N o n p a y m e n t  

of this m o n e y  subjects the e m p l o y e e  to the s a m e  penalty as if it w e r e  

n o n p a y m e n t  of dues. T h e  receiving union or association shall contribute 

an equivalent a m o u n t  of m o n e y  to a charity of its choice not affiliated 

with a religious, labor or e m p loyee organization. T h e  union or 

association shall submit proof of contribution to the labor relations 

agency. (9 1 cb S5 S L A  197G)

CroM‘«rf«rrnrc. — As to applicability of any portion of AS 23.-J0.225 ia declared
this article to ferry personnel, ace note unconstitutional or void by a court of
following article 2 analysis. competent jurisdiction, the-, thai entire

F.ffcetit t date. — Section 3. eh. 85. SLA section is void."
1076. makes this section effective May 21. Applied in Hafling v. Inlnndboatrr.cn’s 
1976. in accordance with S 01.10.070(c). Union.Sup.Cl.Op No. 1743(File No. 3133),
Cditor1* note. —  Settle 2. ch. Hi. SL A  aSo P.2d S70 (197S).

I97G, effective May 27, 197G. provides; "If

Appropriate as is.



employees are involved, the D e p a r : m ~ n t  of L a b o r  shall, if requested 

b y  the personnel board, a n d  if there is n o  objection b y  the organi­

zation involved, assist the personnel board or. matters such as, but 

not limited to. conducting elections and investigating unfair labor 

practices. (§ 2 ch 113 S L A  1972)

l '.itorial change is needed on line H2. Insert after employees, ar.d public school 
e m p l o y e e s .

Sec. 23.40.240. Effect on certain units, representatives an d  

agreements. N o t h i n g  in this chapter terminates or modifies a col­

lective bargaining unit, recognition of exclusive bargaining repre­

sentative, or collective bargaining a g r e e m e n t  i: the unit, recogni­

tion, or a g r e e m e n t  is in etfec* or. S e p t e m b e r  5, 1972. /§ 2 ch 113 

S L A  1972)

Appropriate as is,

Sec. 23.40.250. Definitions. In |j 70— 2 6 0  of this chapter, uniesa 

the context otherwise requires.

(1) “collective bargaining" m e a n s  the p e r f ormance of the m u ­

tual obligation of the public employer or his designated repre- 

scn'ativcs a n d  the representative of the employees to m e e t  at 

reasonable times, including meetings in advance of the budget- 

m a k i n g  process a nd negotiate :n g ood faith with respect to wages, 

hour*- n nu )thcr t e rms a n d  conditions of e m p l o y m e n t ,  or the ncgo- 

lln’.on of a n  agreement, or negotiation of u question arising u n d e r  

a n  a g r e e m e n t  a n d  the execution of a written contract incorporating 

a n  a g r e e m e n t  reached if requested b y  cither party, but these obliga­

tions do not c o m p e l  either party to agree to a proposal or require 

the m a k i n g  of a concession;

(2) “election * m e a n s  a proceeding conducted by  the labor rela­

tions a g ency in w h i c h  the em p l o y e e s  in a collective bargaining unit 

cast n  secret ballot for collective bargaining representatives, or 

for a n y  other purpose specified in §§ 7 0 — 2 0 0  of this chapter;

(3) "labor relations a g e n c y "  m e a n s  the state personnel board 

with regard to the state a n d  employees of th* state, a n d  m e a n s  

the D e p a r t m e n t  of L a b o r  with regard to all other public employees 

n n d  all other public employers;

11



(-J) "organization” m e a n s  a labor or e m p l o y e e  organization of 

a n y  kind in w h i c h  e m p l o y e e s  participate a n d  w h i c h  exists for the 

p r i m a r y  purpose of dealing with e m p l o y e r s  concerning grievances, 

labor disputes, wages, rates of pay, hours of e m p l o y m e n t  a n d  c o n­

ditions of e m p l o y m e n t ;

(G) "public e m p l o y e e” m e a n s  a n y  e m p l o y e e  of a public employer, 

w h e t h e r  or not in the classified service of the public employer, e x­

cept elected or appointed officials or teachers or noncertificated e m ­

ployees of school districts;•
(G) "public e m p l o y e r” m e a n s  the state or a political subdivision 

o f the stat^, including without limitation, a town, city, borough, dis­
trict, board of icgents, public a n d  quasi-public corporation, housing 

authority or other authority estatlished b y  law, a n d  a person 

designated b y  the public e m p l o y e r  t ; act in its interest in dealing 

w i t h  public employees;

(7) " t e r m s  a n d  conditions of e m p l o y m e n t "  m e a n s  the hours of 

e m p l o y m e n t ,  the c o m p e n s a t i o n  a n d  fringe benefits, a n d  the e m ­

ployer’s personnel policies affecting the w o r k i n g  conditions of the 

emp l o y e e s ;  but does not m e a n  the general policies describing the 

function a n d  purposes of a public employer. (§ 2 ch 113 S L A  1972)

Sec. 23.10.2G0. Short title. Sections 7 0 — 2 0 0  of this chapter m a y  

be cited a ’ the Public E m p l o y m e n t  Relations Act. (§ 2 c h  113 S L A  

1972)

.250 - Definitions

Regarding H 1 dnd 2 - Appropriate as is.

Regarding H 3 - "t^ibor Relations A g e n c y " shall m e a n  a thrcc-pnrson Board, of  

which at least the Chairperson shall be a full-time vjnploycc of the S t a t e  o f  Alaska.

Rcgaiding H-i - Appropriate as is.

Regarding  #5 - " Public empl o y e e " moans any employee o f  a fuhlic employer, 

whether or not in the classitied service of  t h e  p u b l i c  e m p l o y e r ,  e x c e p t  e l e c t e d  

or apiointcd officials.

Regarding If 6 and 7 - Appropriate as is.

Regarding US - Rcgaiding r.ub-scction 100 - Mediation - "Reasonable Peri Oil" 

means the Labor Relations Board shall consider the acade m i c  year, calendar year, 
fiscal gear, and budget making process m  determining tho appropriateness ot 
intervention by mediation into a potential collective bargaining dispute.

Regarding  S c o p e  o f  Negotiations o r  Nngot iabili ty i

It is our feeling and recommendation that suet determinations arc more

appropriately a r» itt i :r  for the I-il>or Relations Board using criteria,

guidcl ines and case law such as had evolvtxl fron the .Vationjl Labor

Relations Board.



W h a t ’s  N e w  in I n t e r e s t  A r b i t r a t i o n

The quest tor an answer to the nationwide concern (o r ' 
nioro effective and equitable methods ot resolving public 
employee labor relations d'sputes has led employers, 
unions, legislatures and the public to take a new look at 
the conventional impasse solving procedures— media­
tion. factfinding and arbitration While mediation and 
factfinding have been reasonably well accepted in most 
areas of government, mandatory interest arbitration re­
mains controversial.

Some opponents view it with disfavor on the ground 
that it discourages collective bargaining Others, gener­
ally spokesmen for government, maintain that arbitrators 
are too free with the public puree. Union spokesmen 
similarly argue that arbitrators overlook essential 
employee needs From a constitutional point of view, ar- 
bihation is challenged as involving an illegal delegation 
of legislative authority or an interference with constitu­
tional guarantees of home rule
^  Notwithstanding all these ob(ections. the use of man­
dated arbitration to resolve interest disputes *s increas­
ing. There is still a majority who feel that public 
employees should not be allowed to strike. This thinking 
almost teaches unanimity in the case of police and 
firefightr 'S Many observers of collective bargaining in 
Ihe public sector conclude that in lieu of a right to strike, 
only arbitration will provide the finality and objectivity 
that is required oy the process and will be acceptable to 
the parties.

Because ot these varyir g views and the controversy 
swirling around this impasse procedure, the major por­
tion ol this issue of the PERS Inlot mahon Bulletin will be 
devoted to a look at someoi the new laws and tne effect 
of existing laws on the bargaining process Twenty eight 
5ja lcs throe counties. Six mun'cipnlitios enri m^riistricl 
pi Columbia now iMve law: ot varying degrees atlorflino 
.some public employees tne mm' io .imiti.-innr ,ar. mo 
.final step in negotiations, the laws vary widely in tho,r 
approaches wiih a number providing this step for all 
I iNic ompioyoos whilo others cover different groups ot 
er. ployees—police and firefighters, teachers, slato 
employees, university cmpioycos. and others.

Man/ governments are experimenting with different 
typos ot arbitration— last best otter, issue by issue, con 
ventional arbitration three-choice arbitration or a com­
bination' ot ihe various metnoos hecentlv passt 1 
legislation in Wisconsin, Massachusetts and New Jersey
1d now dimensions to those approaches Uriel descrip 

lions of those follow

N e w  L a w s  Involving Interest Arbitration

M A S S A C H U S E T T S 1
In Massachusotls, in June 1977. the Legislature pass­

ed, ovor the Governor's velo, a two year oxtonsion of a 
revised version ol tho police-firo arbitration law Tho 
slightly revised law expands the final offer choices as 
follows: (1) the parlies by their own agreemont may 
mutually waive the factfinding provisions. (?) it factfind­
ing is not waived, the arbitrator may select the fact­
finder's recommendations instead ol ouhor odo s final

offer; (3) the parties may choose a'single arbitrator in­
stead ol a ihree person panel, and (4) the scope ol issues 
was reduced by excluding apDOintments. promotions 
CPQSt work assignments, most transters. “and minimum 
manning requuernents on shifts In addition. TTfe~ar- 
bitrators were directed to consider new "ability to pay" 
criteria in analyzing positions of unions and manage­
ment.

Because of opposition lo the idea of compulsory bind­
ing arbitration and the threat to place the Imal-offer 
question on the ballot, an addendum to the binding ar­
bitration statute was signed by the Governor on 
November 16 establishing a joint labor management 
committee within the Department ol tabor and In­
dustries, but not subject to the Depa7tment s jurisdic­
tion. whicn is "to have oversight responsibility lor all col­
lective bargaining negotiations involving municipal 
police officers _n firelighters."

The committee consists ot 12 members, mcludirg the 
chairman— six municipal employei representative s. six 
public safety employee representatives and an impartial 
chairman, all appointed by the Governor. The law 
specilies that the Committee "shall, at its discretion, 
have jurisdiction in any dispute over the negotiation ot 
the terms ot a collective bargaining agreement involving 
municipal firelighters or police ollicers The committee 
or its representatives may meet with the parties to a 
dispute, conduct lormal or informal conferences, and 
take other steps to encourage the parties to agree on the 
terms ot a collective bargaining agreement or the pro­
cedures to resolve the dispute. The committee shall 
make every effort to encourage the parties to engage in 
good faith negotiations to reach settlement.'

The committee, under the chairmanship ol John T 
Dunlop, (ormer U S. Secretary of Labor and now a pro­
lessor at Harvuid University, began operation on 
Januaty 1. 1978. An assessment ol tho ellecliveness ol 
this procedure will have to wait until a body ot ex­
perience has been established.
N E W  JERSEY2

In 1977. New- Jorsoy joined tho growing ranks ot 
statos which enae'ed interest arbitration tor police and 
firefighters.

Although legislation had been proposed tor scvoral 
years to provide interest arbitration tor policemen and 
firefighters, as well as for other public employees, the 
Imootus tor tho enactment ol the law was the recom­
mendation ol a legislativ »Study Commission Ttial Study 
Commission had recommended in Fobruary 19/6 that 
the Legislature enact a law that would provide tor the 
submission ol ail public employee contract disputes to a 
form ol binding arbitration known as ""final otter arbitra­
tion". It was recommended that, unless the parties 
mutually agreed upon an alternative procedure, any 
unresolved dispute would be submitted to an arbitrator 
or a panel ol arbitrators who would make an award bind­
ing on both partios by choosing betwuon tho lihai oilers 
of tho two pai ios a) qn economic <-,sues as a single 
combined package and mi r.n in<> ncn■ocanhm.c issulte 
on an issue-by-issue oasis, fhe bill which was ultimately

'Oevo loped liom stale law and Irom Government t'mptoyoe heiaten* Oervwt
t o w e d  try Jettrey B 5*-c\ Cr-emaa Hew Jetsey Public Cmp*oir»Tteni hetationt Commission
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U p d a t e d  E x p e r i e n c e  u n d e r  Existing L a w s

With increasing emphasis being placed on arbitration. 
PERS has asked states with arbitration laws to sum­
marize experience lo date with particular attention given 
to such areas as (a) the chilling ellect on collective 
bargaining ol interest arbitration, (b) the addictive ellect.
(c) overuse, and (d) failure to prevent strikes Following 
are comments Irom some ol mo states
HAWAII

fly Mack Homada. Chairman, Public Employment 
Relations Board

Interest arbitration in Hawaii is not mandatory Under 
the statute, public employees have the right to strike and 
arbitration is invoked only upon me mutual rc3u»it or the 
parties Thus il arbitration is rciocted me um cn hat the 
juObLto-titikti-upon compliance witn certain str>ke pre 
requisites

Because o l tho voluntary nature ot the arbitration pro 
cedure, criticisms common to interest arbitration are not 
applicable. Expcucnce with voluntary interest arbitration 
has been quite 'avorabio With the exception ot a 
teachers' strike duri.'g April 1973. ihe seven yean- ». <e 
the inception ol the cotiot. 'ive bargaining «  nave been 
relatively harmonious

The Stato Legislature h>s taken a hard look nt the 
monls ol compulsory m lciesl arp:tration to* employees 
with the legal right to strike but who are m ellect pro 
hibilcd Irom employing lull strike rights due to statutory 
health and salcty requirements During tho 1977 ses 
sion. ihe legislature passed a bin wtucn woutd have p ro 
vidcd mandatory arbitration lor href jhters *n the lorm of 
whole package. Imal oiler arbitration tor any O'-Tite 
which continued alter 15 days Irom the dale o l impaste 
This bill was subsequently vetoed

Police officers and other critical employees were e« 
eluded from coverage since it was leu that the accep 
lance ot the procedure by the parties was critical to its 
success m resolving disputes and only the tuetiQnters 
actively supported this bill The Slate and the Gty were 
not opposed io compulsory arbitration however they * 
Strongly preferred conventional aibilralion to a hole 
package, final oiler arbitration In the lulu e I beMne we 
can expect increasing interest m having mandaiory n  
toresl arbitration tor certain groups of employees

I O W A

By Peter L. J . Pashler. Executive Oiractor.
Public Emplovmen! Relations Board

Bar( lining expenonce under me first two yea - of the 
Iowa Ai f indicates mat the existence of aitmanon does 
not appear to have encouraged use of arbitration and 
discouraged bargaining Arbitration hat not bean a 
substitute tor meaningful h jio  bergmnmg in 1973 76.
7 1 percent and m 1976-77.6 I percent o l a t contracts 
negotiated were settled m arbitration The does not m 
dicate a heavy reliance on arbilraton

A number of bargaining umis have utilized some vn 
passo procedures two years m a row Twenty used feci 
finding and/or arbitration and 6  used arotrakon These 
repealers will be cttfeexy watched in 1977 76 w.m me 
hope that this pattern wot not be repealed

On the issue of over use, research data indicates mat 
the impasse steps have narrowed the number of issues 
disputed

Prior to Mediation 11 19 issues (average)
Pnor to Factfinding 4 6  issues (average)
Prior to Alteration 3 5 issues (average)

This data supports two tentative conclusions— first that 
those procedure*. .i rnf<fyp.r>n ettacl on me 
numoet M issues, vitoc lively rerkjexno ,Ae numcar anmn 
to arbitration Second, mat there has not been cwr-use 
of arbitration 3 5 issues is not too many tor an arbitrator 
to respond to

.>  Positions on the Issues: * be leve the! lecttmmno 
pbrces the parties to posture a position further eparfon a 
|  given issue man they w«re w>i'mg to ta*e during mediation 
I This ts due to anticipation by the bargainers mat the tact 

<hnder wrft "split me difference “  However fn e io f'e f arb* 
R r on does pressure me panic” to make mors meson- 
able offers Consequently me sequence of merka'en. 
lactfndng and arbitration does not uniformly force neqo 
tut tors closer to agreement on any gwen issue Some 
backing off and posiurmg does occur prior to lecttmong 
I do not have any data lo  prove (his. but most medatore I 
have dean with are convinced that tr** happens 

Strikes: We have nor had any straes Perhaps artwira 
in *  has been substituted as an acceptable depute 
resolution process

l would t*e to stress that conclusions baaed on mn data 
ata per Sous A number o l factors not addressed nvgnt 
account lor the a<grshc«mt success of me m oots#  proce- 
rfcires m oc itrd  n  the test two years of barge**ng Two 
should be mentoned rowa's economy has not suttond 
the econonw; problems ten by other fum oc tom  m f i t  
lasi six years Comparatrvefy we have been wee off Sec 
onrfy. whSe p» o r lo  n - ’M ilage o l cooectrve Dergammg 
there was some meet and confer batgauvng. me van 
major tty o l urau negotiated then fust agreements * # * #  
me taw a passage Consequently me cleat betgamng 
agents have learned lo  baigam under lies system

MAINE

By Parker Deneco. Executive Director,Labor Relations Board
The fust Merest a W a k o n  procedure m UU«ne was 

enacted m I960  n  the Mumceai Putwc Cmproywes 
Labor TtaUkom Act Senear p ro*« om  were eruc tad  tor 
tu te  empfpyees n  IB74 and Urevertrty of Mane 
employees n  1975 These three acts, cocactmety. xrv 
ciudo vMtuaey aa putkc ampfoyaas n  me sum  w*m ma 
exception of county employees

The ait* ehon procedure lor S U M  and «m*ert*y 
arvMoyeas has not vet been employed Th# procedures 
o f me imeecrpei ect heve been «i ut# tor tome ten# end 
tmea approxvnawty SO pubic sac** Me Hwang cases 
are processed yearly, a respacUbU parcemage o f maaa 
cases wr*ch are not resolved mbsequent «o lecH no^ ; 
proceed lo  me arbmakon ime*

A concern often expressed is met me ertatraior or an 
M rakon panel may only mas# recommendations wan 
respect to itsuea concerting wages, pensions or m ur-
•nee Recommendakonaonaaomer mailers are bnowv



pfuiricd first called lot conventional a ib -in 'on  bul was 
amended lo  incorporate the *npac»e procedun? recom 
mendations nt ih« Study C om m as**

Tho law ap t*** ’ lo  a y  cementt which Dec any? otlec
'  January I . 1970 A»brtraKin it not available to 

tvo disputes for 1977 or Dr o r  years The taw p ro 
a  that Ihe Pub»< Employment Relations Comm****) 

lake Such steps mc»ud««g the .us^nment 0» a medatot. 
as n may doem npcOant io eMcct a vo»unia*y seme 
rron l o l th« anoess* il the depute t  not resolved try 
mcd»ai»on tho Comm*sson than. at ihe reoueti o l e«»her 
party, mvoke lacilmong with recommenoatons lo* sot 
Itemcnt (V>iv th~o i v r ( ?  w  .»».» » ‘»»n r *  
scopr Q« iMsyi V -ny rwi* he TWfnn tn jjgftvno-rMi 
U ^ 7  l-Jl oaM-r-. rr«,Uj»>» r
HffHT * *r" 1 —  f™)*- ft» unm 3nrt tari
tndng a*e borne Dy the Commission 

In IhQf v t H ^  a r rvxnonf... .eactyw, r/) <?».- c^>n» 
the envoys* s rrgmied t.■.*} *•! su t'T ass^  o r e  a rd  ie  
parOess ot whether o' not medunon and tectimd «q nave 
been comnteted. I ho M ’ )«ws a-o requir'd lo not'ty the 
C«mm<it»oi as to whether I hey hav*» agrnnd upon then 
own term ru t p‘ Oc<KJu<e •o* tosohrmp we issues m » t  
pule Tho purpose o l this prowson u  to encourage the 
parte*, mutuarty lo agree uoen a procedure lor the fevom 
ton ot the«r (Ssputo The taw t*r* <n r»tferent procedures
which the pcuUes nvg lr w»rew upon .»-IN iJlH IIC-t H'ay
a^ rrrloO  *V in - . T rT ' . ' . f -  I -77 cv»OCedu'i*•% 
subject to the » rP * ir .jlo t l’t» C  The*,epioccOur«'nckrOe 

1 Conre«t<onai arbitral**) o l an unsettled item* 
i  The Iasi oIter o* the emptoyer or unpn as a i*N )e 

package
3 Tty* last otter ol the enx*p,e« o* unon on an issue 
L by nsuo h e w

The LU» otter 0«try? prrvyoyer or unon or Mc'totfe* t 
tope/* as a ungte package

5  The last otter o l Ihe empfovei or u n on  or lac tt-ryjer % 
repon on an issue by issue im n

6 On economc e.sue |hn U».! otter o‘ thn amptoyn■ o» 
unon on a to g *  pic* »qo bas s and non ccerywc 
issues on the »esl dter ul l?Mt enxm»n- or urvon on 
• s u e  b y  issue bams

It the parties do not *Q*oe upon *n  approved terminal 
procedure, then the tew n p o t t t  the k tkw eg  p ro  

N h ^ d u r e  (a) on a i  aconomc issues n  (Mpulo the ar 
I  M talot must choose ertne* the last ott#« o l M  amployot 
1 or the last otter ot the employee representative as a 
I package and (bt on eacn non econonac nsue m jrspute 
l  me atbrtrator must choose between the posWons o l the 
f l two parbcs on an issue by issue t o n s

An mleiesteig feature o l mis mechamsm retaiea to the 
•ubmnsronottmatotlersandthetoteotvyeaitktiator Th# 
Staiutr cabs lor me eubrmviron o l fmai otters by the part 
d a  prior to arbitrator) proceedings It a»so authorces the 
w b d r t t o ^  m edd le mroughouttormsiptoceednOB Tha 
ComMaaan’a tude audtoiua Im» a iM ia to r. m n»  or h#r 
msershon. to'ecceptarew sronoi position by edhtr party 
on any rssua unU a heetaig n  dmmed nosed prodded 
dial the Other party ts gwen th* • fy to respond ”  

tcononec « tu N  wtven a ut<j to the ar-
brtr**rw as a package are aehned a- > d ry  wove 
a u m  atech have a  a n d  ietaaon t< ar >ur«e eicome 
•"Hudtng wages salaries, hours et rata* n to aameigs. 

Other torms o l compensataon such as pad  vacaton. 
.  hctdays. headh and meihcal maurance. and other

economic benefits tu emptoyees "  However the ar 
bitrator may not render an award r eta lo g  to any 
Statutory pension or retirement plan nor regarding the 
dubes ot obligations ot an employer who partie«etet«  
the New Jersey Health Denetits Program

II is too early lo  ten how the new procedure wntt work 
it can be anticipated that there ww be disputes over me 
constitutionality o l the law. over whal ate "requited 
subjects o l negotiations, over whet are "econormc 
•ssues and whal are "nonecononac" a tu es and over 
me apf*catdn ot the cmena met the erbrhatofs are to 
toaow The panes may come to rety ucm n arbitration 
rather than * ue good tad) coaectrve negntwtdns

TheCor.aikssiO' la s  dtvetooed rules when, hopeful­
ly. w * nwwnqe some ot these problem * and me Com­
mission has been worMng with me pe^ws end the ar 
bitrators to help lo  eapiam me taw and me rules prior to 
the commencement o l atU^aUon

Smce November 15. 1977 when M-e 60  day no»<e 
perdd began lor many pubkc emptoyers. over 125 pen 
tons o f nonces requestatg aneresl arbMraton have been 
teed end 47 arboraiors have been apponted Several 
ceeee hene been semcd durwg or prior to arM ratdn and 
only a tew awards have been issued to date

W ISCONSIN ?
Equity as provocatyve a procedure has been ai 

noduced at Wisconsin where tor a three year tnai period 
bargaawig laws tor nmmctpat emptoyees and ’eachwrs 
wW p'owdo mcouiton and med arb" procedures to se i­
ne (H pu tr*> and a lywtrd mjnj jp ?n » r ** f.nw . w-» •«? 
both sales a> the o w f e  onci*>«» to g o  m  r*i>ai <*’•i t y  

ji |- !» jto n  or wirr^aBfci^r-ijtfvii u^e*t »» ; * iqPQat
conTiA" i cm W _  '  “ ------------- --------------
, Wjfc-t pfowstons ot me law wtveh went mio ettecl on 
January I. ig78 n c W t

•  Mode  Son by me Waconun fmpioyment n au to ns  
Comnavsfon 4 taquesied by timer sale cr on agency S 
aunaiiw *

•  Either party Of both joatoy may oetiUon ComriasMhi 
to a«t«eie mediahory aibrtratatn

itiwi iu  days o l aopom rnem ne e i i e r  a*t»)»aira 
haarai^Vot bom paitws to e u  ( w - W 1. 

tng  )t> tp I 1 f — .in!! “J3 ;«• • i o n
• rmat otters of partes shea seme as m*rna»a«b*sn 

tor m a k t to i  and coniaued negohataan and dmaig 
Ms bme me medator aitanstor "sh a i endeavor so 
m odule me depute an4  encourage a y c k a u i j vain* 
ment by me pa rt** “  Dunng medanon and c o n to e d  
negohatans either petty « m  consent o l me omet may 
mcdiy its taut otter m wnkng

•  N bom perhee "wahdraw t a  
mutuaay agreed upon m odhcatam  me labor orgarw/a 
u e t  alter grvmg io  days' wraien advance noeca to me 
munHc^ai emptoytr and the t o w n u c n  may s ir*#  
tenets bom partes w«mdrew men i n t  d t t i s  » » In n  
cdier oI n e v e r party (M l  be drenwd w e o i m  The 
medator artatraior man resorves depute by foa i and 
bndng arM raion 

A study o l a a  effects o f me tew wd be made by me 
legataiwe C o ine r a m  a total report to me lagatotore 

N t»y ':tn ie*y  t. (M l

# •



MASSACHUSETTS
By Holaina Knickerbocker. Chnlrporson 
B 4 o l Conciliation and Arbitration

Massachusetts law was amended on July 1 .1974 
to i~ov*)o final offer arb itra l** for police and hrofighters 
on a three year trial basis The three years ended June 
30. iB /7 and tha sparked the debate and eventual ex­
tension o l the poficolrretighter arbitration law (discuss 
ed earlier in the Bulletin)
t ( ipononce with final oiler arbitration under the' thir'a 
year experiment has generally been successful and van 
not be seen as truly ctwimg if mediaiion and medtehon 
during and alter facifmding are counted as part of 
bargaining

Settlements are reached, but at a taler stage and 
tometenes a settlement a  reached without a mediator at 
a later stage in addition, a tew settlements *  tmai otter, 
hitherto unknown *  the state, are being seen B ’tore. 
issues were merely narrowed once me parties we e ac 
tua*y before Ihe l* a l oiler panel It. however, borr arnmg 
without neutrals a  cors*ered . mere nas bee* some 
ChUfcng effect due *  part to the economic sr uahon. 
namely, unemployment and mi talon

With regard to me edocinr* effect mete a  son e con­
cern Certam mun<<vaiii«i go to tmai otter m an u vts on 
every occasion However ot ail jurisdictions. Me* sac** 
setts has me smallest percent ot awards to ictei bargain 
mg umis so ovemse a  not a problem

The Board ot C o n n a te *  and Arbitrate* cooperated 
m a study o l I mat otter arbitration (Steeled by DavO B 
t Associate Prolessor. New York Stale School nt 
rt « l and Labor Aetabom. Cornett Unrvonuty. and 
T li^ .as A Barocci. Assntant Prof* .s o t ot Industrial 
Retabons. Alfred P Stoan School ot Management. 
Massachusetts lr.*t>iute ot Technology Among tmdmgs 
o l the study 4 me researchers found m anaiy/mg the 
chffmg effect o l arbitrate* that

• data d d  not *d c e te  mat tmal otter arbitrate* pro 
moted settiemeni o l poace and lire doputes without use 
01 thud patty neutrals

•  me p<opoite* oi poace and tea m posats mcreoaod 
tiom ?fl percent m last pro tew year to over S3 percent m 
test year under tmai otter arbitrate* and that tha drop 
p e j to 4? percent m second year They cautioned. 
however, ou t a c< *tona te*o i ughtenmg constramts on 
nkjracpei Imancr . unemployment and m tlaw* made 
negotiated letftementt more Off<mt

•  mat tmai offer may have ted to greater refcance on 
anpasse proceaires m potee and tne negotiations 37 
t« si otter awards were nsued m me test two and a M  
years o l me law test man C percent m ig / s  ot tn# 
peaceitee umis m«coved m negotiate*, and less than ? , 
percent m 1976 m other words. 93 percent o l 
t te rv c o tu e t  teg ok iim , >e» pateart*# contracts over 
me test two y e .is  d u  so mtnout relying oo a iU 'ra te*

Another anaeresimg c on ck iU *  ot tte  LmtkyrBatocci 
Study deal won me effect o fa o rtta te *  on teiane* The 

c *  d two omer etudes by Stem ct e f ot me e i 
r t n  V iKom m  M<tegan and Pennsylvania and 
I  .han et at ot me etpenence o l New York (The 
tetu ts o f me Kochan stud* are «~"udcd *  me dscus

nlon o l New York's arbitration exper'ence la te r: < this ar­
ticle ) The Stern study found that the "p/ej&iidcrance ol 
evidence makes tl reasonable to conclude that the insti­
tution ol tmal offer arbitration tended to raise Ihe 
salaries of the police and firelighters ir> Michigan and 
Wt^onsm by more than 1 but less than 5 percent and that 
tb'_ . mI'vo effort was much smallnr, il it was present at 
fllL in lb“  ^ul!l» n irn: yivir The Study ooes on to sriv. 
"trtii t-jlim.ik* rnii'st lru<JLf.l?pied only cautiously because 
there is some evidence that tmal oiler had no ellect even 
in the initial year ”  The Kochan study found no signifi­
cant increase m wages due to existence ol aibilralion

In similar fashion. Hie authors said their study does 
not lend support lo the notion that the addition ol final ot­
ter arbitration to tho array ol impasse procedures 
available to Massachusetts public safety employee:; had
a significantly positive ellect oh their salaries.•
MICHIGAN
By Charles M. Rohmus. Chairman 
Employmonl Relations Commission

Tho Michigan Poticc-Fircfightcr Arbitration Act. effec­
tive onOctober 1 1969 a '*  amended m 1972. specifically 
provnJ.-s tor last otter selection ol economic issues item 
by item The Act was amended furtnor in 1975 to remain 
in effect indefinitely and again amended m 1976 to pro 
VKte lor Commission appointment o l a permanent panel 
ot arbitrators lo  servo in tabor disputes involving public 
safety personnel and was expanded in scope to encom 
pass nmefgency medical service personnel In addition 
•0 the omorgoncy medical servico personnel, the Act 
defines public safety personnel as those employees 
engaged as policemen or in firefighting or sub ject' > the 
hazards thereof

Experience to date with this legislation discloses no 
''chilling' on the bargaining process Si. tistics reveal 
that appropriately two cases aro sofflcd lo every poli­
te *  lor arbitration tiled T so  thuds nt the petitioned lor 
fi?nti .i.ftn_DiCK,h>o nos y> f  M«nied heron* pi dtitiTyfpe 
youfi.- o* *r-̂i .V111. Hi: j.AiJon

Hence, awards represent tne culminating sti-p in 
arbitrate* lor only about one percent ot all muninpal 
police and tue bargaining relationships It is too car y to 
discern whal •I any. “ addictive effect'' the statute might 
be having, though it a  probably present m some large 
citws

The statute has been almost completely effective in 
preventing strikes While Ihe Michigan Municipal League 
and the l a b r  Management Relations Service report that 
there have U  on approximately ten strikes since enact 
ment ot I f  AA only one incident in Marquette can be 
conude'eda lu» blown work stoppage. a r*  trial occurred 
become ot the cdy't telus.il to comply with an award 
Most ot the doputes reported by the leeguo and LMRS 
seem to have amounted lo  slowdowns or non collective 
bargaining doputes

The Institute ot Labor and Industrial Relations, co 
s/iornmed by the University ot Michigan and Wayne 
Su te  University a  conducting a statistical analysis ol 
awards render*] >nder the (mat otter selection pro 
ceozte Protestor Ernest Bcr^a* ' *  ot Wayne State is

• tCWVWivJu»iMyv I?)

Ngw»^eTeowwaNTiaw*wwtw— wwwgw u o i t o u  n k n t n ix auotmww bKwtewte iprr r«wi*n iot»[>ut*iNK)*pio



directing the research, which has been prompted, in 
part, by a report of the Michigan Municipal League that 
arbitration awards produce wage packages 1 or 2 per- 
rent higher than negotiated settlements It is anticipated 

at this project will be completed by the spring ol 1978.

N E B R A S K A  1

By Janet Stewart Arnold. Clerk o f the 
Court of Industrial Relations

The Nebraska statute provides that tho Court ol In- 
dustrial Relations establish or alter the wages, hours or 
conditions ol employment or any one or more ol Ihe 
same. Effective since December 25. 1969, the statute 
covers all public employees including public utility 
employees I  it excludes the National Guaro and Slate 
militia Between June 30. 1970 and July 1. 1977, 85 in 
terest arbitration cases were brought before the Court ol 
Industrial Relations. Fifty f.ve involved public school 
teachers and the remainder were mainly police, fue and 
public utility employees To date, the Court has not had 
an interest arbitration concerning state employes It cur­
rently has its first two cases involving municipal civilian 
units.

Experience to date can be summarized as follows 
There has not been much of a "chilling effect" on collec­
tive bargaining This is because historically there has not 
been much collective bargrming in Nebraska The par­
lies generally are not experienced at bargaining and 
their negotiations are not that effective The employees 
are generally reluctant to bargain, and the public sector 
unions are comparatively weak A Court of Industrial 

lations arbitration generally serves an educational 
action, and prepares the parties for future negotia­

tions.
There is not much problem with an "addictive effect" 

or overuse because the Court process is Quite expensive 
and time-consuming Parties must be represented by at­
torneys and costs may range botweon $4 OC'' 10 000 per 
case per party. The average decision takes six months to 
resolution. In the past lew years we have seen some 
ovoruso problems involving public school teachor units 
Bocause ol an arrangement with tho Nebraska State 
Education Association, local units may bung Ken cases 
to tho Court, subject to Nebraska Stale Education 
Association approval and tho State association pays the 
fee. Due to the use of "in house" personnel, and a re­
tained attorney the cost per case to the state organtza 
lion may bo kept down to aiound S2.000 In somo recent 
cases.- the local associations have brought disputes in­
volving a few thousands dollars to tho Court which pro 
babty should havo been settled 

Tho interest arbitration provision has boon very effec­
tive to date in preventing strikes Thore has been one if 
legal strike, which occurred duo to the employees' con- • 
fusion concerning the covorage of Ihe Act It is feared 
that as the Court caseload increases, it delays tn deter­
minations become longer. 6tnkes may occur Tho Court 
•s attomptmg lo expand its s a ll to roduco the delay in 
adjudication Employers generally resent tho Court's 

's. having become accustomod m the past to 
polishing wager and torms and conditions ot emptoy 

•onl by fiat U uons support the Court arbitration 
framework, but voice strong obtochons to the cost and

[continued horn page 6) delay. Currently legislative amendments are being con­
sidered to speed up the Court ot Industrial Relations pro­
cess such as providing (or lull-time judges; however, the 
legislative session did not convene until January 1078.

N E V A D A

By Sally S. Davis, Commissioner, Local Government 
Employco-Managomont Rotations Board

Interest arbitration lor all local government 
employees, except firelighters, was e s ta b lis h  in 1971 
and provisions tor llielighters were added t*y tho 
Legislature in 1977. In it\o statutes, the terms us<-d are 
not interest arbitration, but. "binding factfinding" and 
"last best otter arbitration "

Prior to tho 1971 amendment, jurisdiction over local 
novernment collective bargaining was vested pritnaiily 
in the Local Government Employee Management Re .v 
lions Board, with the exception ot ’he enforcement of the 
no strike law which was and presently is vested in tho 
Courts The arr'jndmen< brought a third party into the 
process— tho Governor ot Nt /ada

Tho Governor's power is one ol three alternative pro­
cedures parties may utilize in seeking a .©solution ot 
their collective bargaining disputes First, ai the reauost 
o l either party, and without concurrence ot the parties, 
any issue or issues may bo submitted to advisory or non- 
binding lacllmding Second, upon agreement ol tho par­
ties. any issue or issues may be submitted to binding 
factfinding Tho third alternative is complotely unique to 
Nevada, lor it brings the Governor into the collective 
bargaining process by empowering him to submit 
selected issues to binding factfinding based on such 
crnena as ability to pay and tho obligation o l the local 
government to provide facilities and services guarantee­
ing the health, welfare and safety ol its residents 
Although there havo boon some variations m the time 
frame set forth m the statute, the power ol the Governor 
remains substantially the same today as when lust 
established in 1971.

Tho first year in which the now procedures could be 
utilized was 1972 In that year. 11 local government em­
ployee organizations requested tho Governor to order 
binding lactlmdmg One or moro issues in 7 of the re­
quests wcio ordered to binding lacllmding one 
organization sowed its disputo prior to the Governor s 
determination and withdiew tho request In 1973. re­
quests almost doubled, to 21 .32  requested tactfmdmg m 
1974. tn 1975 tho figure roso lo 4 t .a n d  lor the first time, 
requests wore received from local government 
employers In 1976. requests appeared to be leveling otl 
at 42

II Is clear Irom reviewing the year to year statistics 
that this unique procoduro has had o positive mtiuence 
on the collective bargaining process m Nevada The 
most obvious ellect has been the absence of any public 
employoo stntos in the sta'e from 1969 through 197G 
More subtle, however, is tfw. impact the Governor's p ro  
ceduros have upon the process o l collective bargaining 
Throughout the process the Governor urgos the parties 
to continue negotiations in an attempt to narrow the 
•su e s  or resolve somo or ail o l them In each year smce 
1972. a large portion o l the requests for binding lacftmd 
mg I * , , ,  been w ’hd’ own because u« padum nave settl 
ed And. m every year, although they have not settled.



neutral arbitrator.
, most requesting parties have resolved a large portion ol 

the issues at impasse in the time period from the initial 
written request submitted to the Governor to the date ol 
his determination on the request.

(

N E W  Y O R K  STATE

By Martin Barr, Counsel,
P bile Employment Relations Board

Compulsory binding arbitration lor police and 
firefighters was added to the Taylor Law lor the first time 
in 1974 on a limited and experir ital t  isis. The statute 
required mediation and factfinding prior *o arbitration. II 
a lactlinder's recommendations tailed to settle the 
dispute, cither parly could petition PER 1 to rcler the 
dispute lo  a tripartite arbitration panel

With the arbitration procedure due to expire on July 1. 
1977, PERB cooperated in a study conducted under the 
direction ol Thomas A Kochan. Prolessor at the New 
York Stale School ol Industrial and Labor Relations at 
Cornell University The study was based on several hun­
dred interviews with parties, advocate members ot ar­
bitration panels and neutrals Bargaining experiences, in 
over a hundred negotiations under tho prior procedure 
were compared with over a hundred negotiate > »v 
pcnences m the first round under arbitration Some ol 
the maior findings ol the Kochan study were as follows

1. Bargaining was ro  moro "chilled" under arbitration 
than under the prior proccduro.

( '  r^ 2  There was no significant increase in wages duo to 
Qhe existence ol the arbitration statute 
O  Thore was no significant increase or decrease In 
vagos duo to going to aibilralion as opposed to settling 
>nor to the arbitration award The average arbitration 
award closely approximated the average non arbitrated 
sottloment.
'  4 Since no stnko occurred during tho last round ol 
negotiations prior to arbitration and nono occurred dur­
ing tho period ol study under arbitration, no conclusion 
could bo drawn regarding the retativo effectiveness ol 
srbrtralion as a stnko deterrent

5 There was no deviation between lactlmdmg recom­
mendations and arbitration awards in 70 percent ol the 
cases studied

6  Sixty percont ol tho arbitration owaids were 
unanimous

7. The statutory criteria woro not applied by tho ar­
bitration panels in any untlorm or consistent manner

Tho ma|or recommendations of tho Kochan study 
were
?  1. Factfinding should bo eliminated as a mandatory 

- f lo p  m tho tmpasse procedure pnor to arbitration
2  Thero should bo increased lioxibiiity in the ad 

m otslraton of the preliminary steps in the impasse pro 
cedures by P1B0. such as tho ability to dotcrmmo I. at a 
dispute be relened back to the pai tics lor a limited 
penpdof tune

3 Tlio parties should have tr*o o r' on of sending the 
dispute to any variety nl linal oiler ..bdiation thoy wish, 
lo  choose

5. The scope ot judicial review should be specified in 
the statute.

6. The training ol mediators and arbitrators should be 
given greater emphasis.

In early December 1976. PERB sponsored a sym­
posium on police and lire lighter arbitration which used 
Ihe Kochan study as the local point ol the discussion 
Over one hundred union and management represen­
tatives. neutrals, members ol the press and other in­
terested parlies participated.

Thereafter. PERB concluded Mat. because ot delays 
occasioned by court tests. Ihe three years during which 
arbitration had been utilized was not a sufficient period 
of time within which to test Ihe procedures Other con- 
elusions were that the system provided finality aroitra- 
non awatds weie in llh» 'willt riCgciti5rL*a".7(3rbements: 
thero were no police or lire strikes, and the courts had 
upheld the constitutionality ol arbitration and declared 
judicial review to be available Tho Board's recommen­
dation was that the expenmt nt should be permitted to 
continue lor a longer period in order to provide more 
representative experience

On June 7. 1977. the Governor signed into law n bill 
which extended arbitration tor police and lireliqhtcrs lor 
two yoars to Juno 30. 1979, with only the following 
changes

1 Factfinding is eliminated as j required step ot Ihe 
impas&o procedures Either party may. alter 15 days ol 
mediation, petition PERB to reter tho dispute to an ar­
bitration panel

2 The parties are to share equally the cost o l tho 
public member

? Upon request ol either parly, the panel shall i ovide 
that a lull and complete record be kept o l Ihe h anng, 
Ihe cost ol Ihe record lobe share equally by Ihe parlies

4 Tho critona governing ihe panel's consideration are 
mado mandatory In arnvmq at its determination, tho 
panol ts now required to take into consideration the 
statutory criteria and to spocily tho basis lor >ls findings

5 Tho slaluto now specifics that the determination ot 
tho panol shall bo subject to judicial review Tn tho man 
nor proscribed by law **

N E W  Y O R K  CITY

By Arvid Anderson, Chairman 
O fflco o l Collactlvo Bargaining

All employees under the lunsdtchon o l the Ofhce ol 
Cotloctrvo Bargaining (Mayoral Agencies) are coveted by 
the Imaiity provisions o l Ihe City's statute which bccamo 
effective Fobruary 7.-1972 More than 400 contracts 
have been concluded since that time and impasse panol 
awards have been issued in only 32 cases as ot mid 
1976 Tho percentage o l utilization to dale is approx 
mutely 7Vt% ol all contracts negotiated Only one 
stiAo has occurred during this period which can be at 
tnbutoble lor failure lo  reso vo a contract dispute I rotor 

• to the live and one hall hour tne stnkc in the fail o l 1973 
That dispute was ultimately sotlted by arbitration



To dale, some 11 cases have been appealed to Ihe 
Board ol Collective Bargaining. In all instances Ihe 
Board acted unanimously. In 9 cases the Board altirmed 
the irnpasse panel recommendations. In 2 cases the 
"  ’ard acted lo reduce the award to conlorm to the 

lolines ol the Economic Financial Control Board. 
There is no legislation pending to amend the existing 

linahty procedures in New York City. An ellort was made 
last vear to amend the statute to specifically provide that 
ability lo pay must be one ol the cnte ia lo guide Ihe im­
passe pane! The City Council h o w ^ r  declmcu to act 
on ihe legislation requested by the City because it con­
sidered such action unnecessary in view of the consis­
tent determinations by impasse panels and by the Board 
ol Collective Bargaining that the criteria of ability to pay 
was considered within the meaning ol the standard 
"interest and weilare ot the public" and because the 
matter had been thoroughly discussed and considered 
by every impasse panel where the issue ot ability to pay 
was raised by the City 

There was some speculation raised by tho City as a 
result ol the Charter Revision Commission Study last 
year, but such report has nover resulted in submission ol 
legislation relating to arbitration.

The typical union reaction to the legislation has been 
that the finality procedures are acceptable as long as 
there is a legislated prohibition against the right to strike 
This view frequently has been expressed by the Chief, 
the civil service weekly Whether the experience to date 
with interest arbitration which can be categorized at 
least as satisfactory will continue to do so in tho faco ol 
the persistent fiscal crisis, it's hard lo tell.

E G O N

By Melvin M. Cleveland, Chairman 
Employment Relations Board

Oregon's mandatory mtorost arbitration statute 
bocamo effective October 7. 1973 and covers potico. 
firefighters and institutional guards or other employee' 
when a strike is enjoined 

Experience to date indicates that ubitration has not 
been usod to a great extent. Six jurisdictions are the 
most that went to arbitration in any one year Cities in 
Orogon strongly opposo mandatory interest arbitration 
largely on the grounds tm l it gives a third party ihe 
authority to obligato expenditures ol city tunds Most 
cities would rathor permit a stnko 

Primarily because ot the arbitration provisions ir the 
Collective Bargaining Act. tho constitutionality o l the law 
as it applies to Home Rule Cities and Counties has been 
challenged in tho courts Oregon s Court of Appoats 
found tho law unconstitutional, but was rovorsed by the 
Supremo Court on procedural grounds Two new cases 
are in tho Court ot Appeals

. W A S H I N G T O N

By Marvin I .  Schurko, Exocutlve Oiroctor 
Public Employment Rotations Commission

e  law was passed in 1373 and became elteclivo on 
jou t June 7. 1973 Tho covered employees are (1) 

firelighters employed by any :.!y or county. (2) potico of- 
licets employed by any city having a population ol

15.000 or more; and (3) police officers employed by King 
County (the only AA county in the slate— that being 
where Seattle is located)

Although I was not here at the time. Ihe reports which 
I have received indicate that there was the usual "new 
toy effect". Factfinding was included in the statute as a 
compromise (the unions wanted arbitration only. Ihe 
cities wanted factfinding only, and the legislature gave 
•hem a little ol each), and numerous parties marched 
straight through the procedure outlined in Hie statute 
We do not have really good records concerning the 
number ol cases handled prior to January 1, t976. when 
PERC came into existence and t ok over tne mediation 
and administration of the Act P“ RC has placed a very 
heavy emphasis on mediation, and this has combined 
with the end of the new loy effect lo reduce Ihe number 
of cases going to interest arbitration PER I  must pay lor 
the services ol the factfinder and may also have to pay 
for interest arbitration, and we know from financial 
records that we spent in 1976 only about half as much as 
was spent in 1975.

The Commission has submitted a request for legisla­
tion to modify the impasse procedure in a number ol 
significant ways First, we havo proposed to lengthen the 
period for bilateral negotiations from 45 days to 60 days 
Second, we havo proposed to delete the arbitrary 10-day 
period for mediation and to lei the medialor call tho shot 
as lo  when an impasse warrants arbitration Tho third 
significant change is the deletion ol tho facllmriinq pro 
cess ailogether Finally, the p.uhes would be required to 
share the cost ot interest arbitration

There fias been some concern that the present pro 
ceduro undercuts collective bargaining There has been 
serious concern and some ovidence that the presence of 
Iho lacllmding procedure undercuts Iho modi ilion pro­
cess We havo had. and continue to have, cases in which 
Ihe "freo ndc" nature ot the procedure acts as a 
disincentive lo bilateral or mediated settlements Thai 
proposal did not get any attention in tho last session of 
Ihe legislature, but has heen studied by the legislative 
committees between sessions It has drawn Hie predic­
table objections from management about the evils of ar­
bitration and from the unions about the costs which they 
would have lo assume So far. the Governor has not 
taken a strong stand on the legislation and it remains in 
doubl as to whether a legislative session will bo conven 
ed in t978 In the meantime, a number of parlies havo 
stipulated to use our proposed proceduro II is our im 
pression that it has workod well

W I S C O NS I N

By Morris Slavnoy, Chairman 
Employment Relations Commission

Since Iho spring of 1972 Wisconsin has had two final 
and binding mloresl arbitration statutes, one involving 
Iho Polico Department of tho CHy of Milwaukee and one 
covering fircl.ghtor and law enforcement personnel m 
municipalities and counties oxcept lor the City ol 
Milwaukee The Milwaukee police arbitration statute can 
bo descubod as "wide open or conventional atbilration 

* white in ihe other statute tho arbitrator is fimuea to ac­
cepting the total tmal oiler o l one or H>o other party

14 * , •
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DR.M. J. FOX, JR., P.E. 
Associate Professor 
o f Industrial Engineering 
Texas A&M University
DR. L. B. MC CONALD
Human Factors Specialist 
Midwest Research Institute 
Kansas City, Mo.

T o  m a n y  people collective bargaining is the cornerstone of tho 

A m e r i c a n  e c o n o m i c  system. T h e r e  is n o  d o u b t  that collective 

bargainiiig is the best m e a n s  of resolving interest disputes b e t w e e n  

e m p l o y *  a n d  employee. Unfortunately m a n y  of the bargaining 

sessions reach an  impasse even t h o u g h  both parties arc bargaining 

in g o o d  faith. This impasse generally leads to a strike because 

without the strike’s e c o n o m i c  pressure neither side has a n y  

incentive to c o m p r o m i s e .  This contest of e c o n o m i c  p o w e r  w o u l d  

be  fine if only the c o m b a t a n t s  w e r e  involved. H o w e v e r ,  the public 

often suffers because its supply of the organization's products or 

services is curtailed. In certain k e y  organizations this curtailment of 

production or services c a n n o t  he  tolerated d u e  to the impact o n  

society as a \v' ->le. If impasses occur a n d  strikes are intolerable, 

then s o m e  w a y  m u s t  b e  f o u n d  to resolve the disputes. O n e  

proposed m e t h o d  is voluntary arbitration. If the c o m b a t a n t s

3b
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cann o t  agree to arbitrate, then the next step is c o m p u l s o r y  

arbitration. There are different t,pes of c o m p u l s o r y  arbitration, 

a n d  each has its pros a n d  cons. T h e  premise of this paper is that 

c o m p u l s o r y  arbitration is necessary in s o m e  areas a n d  desirable in 

others.

T h e  idcrl m e t h o d  for settling disagreements is for the t w o  

parties to negotiate a settlement. In the f  ond-takc of collective 

bargaining, the t w o  sides c a n  trade off concessions in a n  effort to 

reach a  c o m p r o m i s e  acceptable to b o t h  parties. Culler 1) statcu 

that " . . .  the case for free collective bargaining is unassail­

able ... In the abstract, n o  o n e  is ever against liberty or for 

compulsion.” In discussing r^ssible antistrike legislation, Senator 

W a y n e  M o r s e  [2) stated, ' It is a situation that attacks, in m y  

judgement, s o m e  basic foundations of  e c o n o m i c  f r e e d o m  in this 

Republic.” Senator Barry G o l d w a t c r  [2] stated that " . . .  if this is 

forced u p o n  the A m e r i c a n  people, it ca n  m e a n  price control, w e v,c 

control, quality control, a n d  even place of e m p l o y m e n t  control.” 

B u t  for collective bargaining to be  effective, there m u s t  always be  

the threat of a  strike. This w e a p o n  has bee n  useful in the past, but 

in the highly interdependent society of  today it could be losing its 

effectiveness. G e o r g e  M e a n y  (3] asserted, " W e  are getting to the 

point w h e r e  a strike d o e s n’t m a k e  sense in m a n y  situations.” H e  

w e n t  o n  to state that e m p l o y e r s  a n d  unions are n o w  so strong that 

confrontations b e c o m e  Gar g a n t u a n  struggles that hurt everybody. 

T h e  B r o t h e r h o o d  of Railroad T r a i n m e n  [4] believes that the 

effectiveness of  tho stnke is being lessened. A u t o m a t i  n is curbing 

tho ability of a strike to inflict e c o n o m i c  losses o n  m a n a g e m e n t .  

F o r  these reasons it is believed that strikes will b e  utilized less 

often ia the future than in the present.

T h e  prevalent e c o n o m i c  theory of t o day asserts that industry is 

created b y  c u r  society a n d  I b e  allowed to survive only os long 

os it contributes to the well-being of society. Therefore, w h e n  

there is a threat to cut off society’s supply of  g ^ o d s  a n d  services, 

the public welfare should receive first consk'jration. Cullen [1] 

argued that "in cases of d o u b t  concerning the ultimate length a n d  

impa c t  of a major strike, the d o u b t  should be resolved in favor of 

protecting society os a whole.” T h e  general public s e e m e d  to agree 

with this argument, as s h o w n  b y  a Gallup poll after tho 1 9 5 9  steel 

strike w h i c h  indicated that 6 9 %  of those sur.cycd w e r e  in favor of  

c o m p u l s o r y  arbitration of all labor d  sputos that m i g h t  result in 

nationwide strikes. Critics of  strike controls point to tho fact that 

a very small percentage of  labc’- m a n a g e m e n t  negotiations lead to 

strikes. Raskin (6) pointed o u t  that in 1 9 6 1  a n a  1 9 6 2  less timo
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w n s  lost o n  strike than o n  coffee breaks. T h e  fact that the great 

majority of negotiations are settled w i t hout strikes ignores the fact 

that an o n g  the m a j o r  industries, national strikes occur all too 

often. Therefore, w h e n  the discussion is limited to the m o r e  

critical industries of o u r  nation, the l o w  percentage a r g u m e n t  j ,ses 

m u c h  of its weight. Critics of  strike controls also argue that the 

effects of nutionol strikes o n  th? public welfare are grossly 

exaggerated [1]. T h e y  further argue that governmental Interference 

in collective bargaining will lead to a serious w e a k e n i n g  of the 

process. Cullen [1J rebutted these assertions b y  pointing ou t  that 

"the g o v e r n m e n t  has in fart intervened in m o s t  m a j o r  strikes, 

thereby und e r l i n i n g  the a r g u m e n t  that w e  hav e  s e l d o m  suffered 

e m e r g e n  ics i r o m  strikes in the past a n d  also demonstrating that 

intervention is n o t  a fatal blight u p o n  collective bargaining.” T h e  

arguments against strike controls w e r e  generally formulated during 

a poriod w h e n  m a n a g e m e n t  held the balance of p o w e r  a n d  society 

w a s  m u c h  m o r e  loosely intertwined. In ou r  present society the 

labor unions in the m  ijor industries are at least as powerful as 

m a n a g e m e n t .  O u r  society has b e c o m e  so interdependent that a 

bottleneck at o n e  point m a y  w r e a k  h a v o c  throughout the system. 

Raskin (5) pointed o u t  that " w h a t  has c h a n g e d  the arena of 

industrial conflict— a n d  w h a t  d e m a n d s  a change in the g r o u n d  rules 

governing that conflict— is the extent to w h i c h  the c o m m u n i t y  has 

b e c o m e  the victim in the cri:is striker. T h e  squeeze is m u c h  less 

acute o n  the e c o n o m i c  warriors than it is o n  the public.”

W h e n  considering the public interest, it b e c o m e s  difficult to 

distinguish b e t w e e n  public services a n d  critical industries. While the 

major industries ore probably n ot os critical o n  a short-term basis 

as police a n d  fire protection, the y  arc probably as critical »n  a 

long-term basis os sanitation services. Therefore, m a n y  of the 

arguments for c o m p u l s o r y  arbitration in the public sector apply 

equally well to th • critical industries in the private sector.

There ore m a n y  specific a r g u m e n t s  for u n d  against c o m p u l s o r y  

arbitration. S c h w a r t z  [6] lists four reasons w h y  c o m p u l s o r y  arbi­

tration should n o t  b e  instituted. His first reason w a s  that 

c o m p u l s o r y  orb.tra ion is inconsistent with the democratic f o r m  of 

government. Scinshoimcr (3] disagreed a n d  asked:

. . .  is It democratic to permit a few public employees to subject the rrumy 
citizens of a community or the nation to the perils and chaos of a strike of 
police or firemen, or tho health hazards of a strike of sanitation 
department employees?. . .  In my opii ion, the answer to this should be no 
if the arbitration process is mandatory on both parties lo an interest 
dispute.
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S c h w a r t z’s second reason w a s  that c o m p u s u i y  arbitration will 

minimize a n d  eliminate free collective bargaining. Stevens [7] 

disagreed a n d  c o m m e n t e d  that “... it s e e m s  quite possible that a 

threat to arbitrate, m u c h  like a threat to strike, might invoke the 

ncgotiatory processes of concession n n d  c o m p r o m i s e  w h i c h  are 

characteristic of n o r m a l  collective bargaining.” In addition, Stevens 

proposed an  i m p r o v e m e n t  in the c o m p u l s o r y  arbitration process to 

stimulate bargaining b e t w e e n  parties. This i m p r o v e m e n t  is discussed 

later in this paper. S c h w a r t z’s third reason w a s  that y o u  c a nnot 

force workers to remain o n  an intolerable job. Scinshoimer [3] 

agreed a n d  pointed o ut that laws prohibiting strikes have been 

almost impossible to enforce because authorities cannot jail several thousand people at a time. This a r g u m e n t  against c o m p u l s o r y  

arbitration actually applies to all f o r m s  of strike prohibitions. But 

if the reader accepts the a r g u m e n t  that certain strikes m u s t  be 

prohibited in the public interest, then c o m p u l s o r y  arbitration is 

likely to be  os effective as a n y  other measure. It is the authors’ 

opinion that, while c o m p u l s o r y  arbitration will n o t  bring an  e n d  to 

all strikes, it will lead to fewer strikes than w e  are presently 

experiencing. S c h w a r t z’s fourth a r g u m e n t  w a s  that awards w o u l d  

be  affected b y  prevailing political m o o d s .  This a r g u m e n t  w a s  

supported by  the B r o t h e r h o o d  of Railroad T r a i n m e n  [4] w h o  

a d d e d  that public .V.ations campaigns a n d  lobbying w o u l d  also be 

a factor. However, these arguments apply equally well to the 

current strike controls. It is felt that c o m p u l s o r y  arbitration w o u l d  

lead to greater equity than the current controls. This is I ’cause the 

co m p u l s o r y  arbitration system w o u l d  be b o u n d  b y  rules a n d  

procedures, administcrou b y  professionals instead of politicians, 

a n d  subject to appeal to the courts.

Schwartz w a s  not the only writer to present arguments against 

r o m p u l s  »ry arbitration. Dcniso (8) asserted that both parties in 

negotiations will hold back their final offer to give the arbitrator 

r o o m  to maneuver. This p r o b l e m  w a s  also addressed b y  Stevens 

a n d  wi. discussed later. Cullen (1] discussed three m e t h o d s  b y  

w h i c h  la. r a n d  m a n a g e m e n t  c a n  settle negotiations w t h o u t  

strikes— voluntary arbitration, partial operation, a n d  non-stoppage 

strike. Since n o n e  of the m e t h o d s  is presently experiencing 

widespread use, w e  m u s t  a s s u m e  that labor a n d  m a n a g e m e n t  will 

n ot institute t’’o m  until given an incentive to d o  so. It is felt that 

the introduction of c o m p u l s o r y  arbitration as a last step in 

negotiations m i g h t  pro- ide just such a n  incentive. M a n y  strike 

control critics say thai the public is adequately protected H o r n
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strikes b y  the present u. T h e  Bro t h e r h o o d  of Railroad \

m e n  [41 stated that “the present system of governmental interven­

tion. provides n o  guarantee for the public welfare in the case of a 

national e m e r g e n c y  strike.” A n o t h e r  criticism oi' c o m p u l s o r y  

arbitration is that the negotiators m a y  use arb tration as a

face-saving device. L o w e n b e r g  [9] supported this crni-ention with 

case histories. N o  rebuttal is available fee this a r g u m m t  a n d  

admittedly the case load of arbitrators m a y  b  i increased be cause of 

this problem. A n o t h e r  a r g u m e n t  against c o m p u l s o r y  arbitration, 

co n t e n d e d  the B r o t h e r h o o d  of Railroad T r a i n m e n  [4] is that “the 

arbitrator m a y  or m a y  n o t  have the expert k n o w l e d g e  necessary to 

render an effective a nd equitable award.” O n  this issue Cullen [1] 

c o m m e n t e d  that “to the charge that arbitrators have n o  firm 

guidelines b y  w h i c h  to decide contrac1. issues ‘correctly,' the

response is that this is true b u t  neither .nve the parties, a n d  ar 

experienced neutral can usually spot several clues to a ‘reasonable’ 

sct t l e m m t  (such as ’he  terms cf other current settlements).” T h o  

above arguments clearly s h o w  that the experts are divided o n  tho 

subject of c o m p u l s o r y  arbitration, a n d  n o n e  of t h e m  have an  

answ e r  i m m u n e  f r o m  attack.

S o m o  of the m o r e  eloquent statements in favor of c o m p u l s o r y  

arbitration are q u oted below. In the w a k e  of the W e s t  Coast 

L o n g s h o r e m e n’s strike, Raskin [5] stated:

The unblinkablc lesson... is .hat tho absence of an explicit legal 

foundation for government action to defend the public engenders a 

bargain-basement scramble for solutions that rarely solve anything. The 

frequency with which our national, state, and municipal officials arc turned 

d o w n  or ignored when they plead for reasonableness and restraint to 

advance the c o m m o n  good is not only demeaning for them but destructive 

of respect for democratic government. T o o  often the upshot is capitulation 

lo the stronger and more obstructive of feuding parties, with the public 

paying tho bill for an exhorbitant settlement after the rigors of a llc-up In 

which it has been the prime sufferer.

L o w e n b e r g  [9] studied the c o n t r a u  negotiations of police a n d  

fire fighters u n d e r  a c o m p u l s o r y  ar! :»ral o n  law. H e  f o u n d  that 

"the availability of c o m p u l s o r y  arbitration did n ot terminate 

collective bargaining activity a m o n g  police a n d  firo fighters in 

Pennsylvania." Two-thirds of the municipalities discussed in the 

nrliclo arrived nt a negotiated settlement. Iu addition, h o  f o u n d  

that “cvidenco exists that arbitration w a s  used at times as a tactical 

w e a p o n  b y  both sides, rather than as a court of last resort to 

resolve a deadlock in bargaining.” H e  concluded that “despite

m m

. ’
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e m p l o y e r  objections to arbitration awards m d  s o m e  e m p l o y e e  

unhappiness with pnrticula- awards, c o m p u l s o r y  arbitration s e e m e d  

to fulfill its m a j o r  purpose in 1968, i.e., to provide an alternative 

to strike action as a terminal point in collective bargaining.’’

Hav i n g  listed s o m e  arguments for a n d  ugninst c o m p u l s o r y  

arbitration in general, w e  discuss bc’.o w  the pros a n d  cons of 

different types of  co m p u l s o r y  arbitration, beginning with voluntary 

arbitration. T h e  National Electrical Contractors Association a n d  

T h e  International Brotherhood of Electrical W o r k e r s  have a 

Council o n  Industrial Relations that serves as a court in labor- 

m a n a g e m e n t  disputes [10]. T h e  twelve-man council has been in 

existence since 1920. A b o u t  9 0  per cent of the I B E W  locals have a 

"council clause” in theix contracts. Disputes that c a n n o t  b e solved 

m u s t  be  submitted to the council. Strikes a n d  lockouts arc barred. 

T h e  electrical contracting business has experienced /ucccss with 

this system, but could it be successful in other industries.1 Probably 

n o t  in its exact f orm unless conditions are similar to those in 

construction [10). Bargaining in the construction industry is 

almost always limited to locul contracts. Clashes generally involve 

local issues, personalities, a n d  rnimositics flic council con s m o o t h  

over these difference b y  establishing a c o m m o n  bargain that fits 

precedents (10). "It w o u l d  b e  hard to d o  this in m a s s  production 

industries o r . . the transportation industry. National bargaining 

a n d  national patterns are too p r o n o u n c e d  [ 10]." Since w e  urc 

c o n cerned with public icctor a n d  critical industries, this type of 

voluntary arbitration w o u l d  n o t  servo our purpose.

M a n y  of tho dr a w b a c k s  inherent in c o m p u l s o r y  arbitral ion aro 

circumvented in an  ingenious arbitration procedure p r o posed b y  

Stevens (7). H e  proposed a "one-or-the-other” m e t h o d  b y  w h i c h  

the arbitrator w o u l d  m a k e  his award. T h e  arbitrator is required to 

c h oose the last offer of e n j  or the other parties. This requirement 

w o u l d  force b o t h  parties to c o m p r o m i s e  a n d  c o n c e d e  points before 

m a k i n g  their last offer. This w o u l d  be  for fear that tho arbitrator 

w o u l d  c h oose tho last offer r ' the o p p o n e n t  because it w a s  m o r e  

reasonable. Therefore, the "c ne-or-the-othcr” m e t h o d  of arbitration 

w o u l d  generate the s a m e  uncertainties a n d  fears of costs to tho 

.opponents that an  i m p e n d i n g  strike does. This w o u l d  lead to 

concessions a n d  c o m p r o m i s e  anu, therefore, maintain viable collec­

tive bargainirg even u n d e r  c o m p u u o r y  arbitration. T h e  Stevens 

m e t h o d  should answer the criticism b y  S c h w a r t z  that c o m p u l s o r y  

arbitration w o u l d  e nd all collective bargaining negotiations. A  

related a r g u m e n t  b y  Denise, that tho |>artic w o u l d  hold b ack their

best offer, .a also answered. A n o t h e r  complaint a b o u t  c o m p u l s o r y  

arbitration is that it will leo 1 to bot h  parties m a k i n g  a large 

n u m b e r  of d e m a n d s .  Since the arbitrator is n o t  intimately 

acquainted with the parties, they m a y  present d e m a n d s  that an  

insider w o u l d  consider ludicrous. T h e  extra d e m a n d s  also leave the 

arbitrator with r o o m  to maneuver. This a r g u m e n t  carries n o  weight 

under the "one-or-the-othcr” m e t h o d  because the parties w o u l d  b e  

very reluctant to include superfluous d e m a n d s .  T h e  reason is that 

the superfluous d e m a n d s  m i g h t  weigh d o w n  the final offer package 

ur.d force the arbitrator to c hoose the final offer package f r o m  the 

other party. T h e  "one-or-the-othcr” m e t h o d  p r o posed b y  Stevens is 

u n d o u btedly a m a j o r  step t o w a r d  a w o r k a b l e  comp, ilsory arbitra­

tion m e t h o d .

Foster (11] has reservations a b o u t  the Stevens m e t h o d  a n d  

pointed to several shortcomings. H e  answered the premise that the 

Stevens m e t h o d  introduces the u n  ertainty inherent in a possible 

strike. H e  says that the real danger is that it introduces on  clement 

of g a m e s m a n s h i p  that m a y  hinder the search for a c c o m m o d a t i o n .  

T h e  negotiator m a y  consider the situati >n m o r e  of a chall n g e  than 

a threat. In regard to the uncertainty factor, he  believes that each 

of tho negotiators will m o v e  t o w a r d  a point that they feel the 

arbitrator will upprovc. If they both predict the s a m e  point, they 

m a y  very well ugrcc before arbitration. B u t  if their predictions are 

different, they will probably stop before reaching agreement. T h e  

odcls of this occurrence are greatest with vogue criteria for 

arbitration decisions. Therefo.e, the criteria should b e  os explicit as 

possible. A n o t h e r  p r o b k m ,  he believes, is that strikes m a y  occur 

oven t h ough they ore illegal. If the m a n a g e m e n t  p a c k a g e  is 

accepted as m o s t  reasonable, the arbitrator is b o u n d  b y  l a w  n o t  to 

a d d  a n y  labor "sweeteners.” This could lead to strikes. While the 

inflexibility o f  tho Stevens m e t h o d  is w h a t  invites bargaining, it 

ulso invites defiance if bargaining breaks d o w n .  Foster's arguments 

ucscrvo serious consideration w h e n  searching for a viable c o m p u l­

sory arbitration m e t h o d .

Garber (12] also feels there arc d r a w b a c k s  to the Stevens 

m e t h o d .  D u e  to the total-pockagc concept, tho arbitrator has too 

little flexibility. T h e  arbitrator m a y  be  faced with a situation in 

w h ich the overall package is m o r e  reasonable a n d  yet contains o n e  

d e m a n d  that is totally unreasonable. Garber proposed a five-step 

plan u n d e r  w h i c h  "tho arbitration panel w o u l d  b e  obligated to 

choose the ‘m o s t  reasonable' of tho parties* lost offers for each 

disputed Issue” (12]. T h e  steps arc:
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1. T h e  parties w o u l d  choose an  arbitration panel f r o m  a prescribed 

list, ii unable to agree, a panel w o u l d  be  selected for t h e m  b y  

the appeal board. ‘ *

2. A  preliminary hearing w o u l d  be held to determine the issues to 

be  discussed a n d  the prot 'dures to bo em p l o y e d .

3. T h e  axbitrat!o n  heari. g w o u i d  be held, during which, the parties 

w o u l d  present their last offer for each disputed issue a n d  their 

reasons for stating w h y  the offers are reasonable. T h e  panel 

w o u l d  m a k e  its decision based o n  specified criteria a n d  supply a 

defense of its decision.

4. Either of the parties w o u l d  b e  allowed to appeal the decision to 

the appeal board. A p p e a l  to tho courts w o u l d  be allowed u n der 

spe'.ifiod conditions.

5. 'Iho decisions of the panel, subject to appeals to the appeal 

ooarri, w o u l d  be implemented. Appeals to the courts w o u l d  not 

olock implementation.

Garber called his m e t h o d  "Inst-offer arbitration.” H e  pointed out 

that his m e t h o d  gives the arbitrator m o r e  flexibility than the 

Stevens m e t h o d  while retaining the s a m e  a m o u n t  of risk. H o w e v e r ,  

he  ack n o w l e d g e d  that unlike the Stevens m e t h o d  u n d e r  w h i c h  tho 

parties m i ght forfeit their unimportant d e m a n d s  for fear of 

weighing d o w n  their packages, the last-offor procedure m a y  

encourage these unimportant issues to bo  tacked on. G a r b e r  feels 

that his proposed system will still lead to better results chan the 

Stevens system despite this o n e  drawback.

O n e  criticism of c o m p u l s o r y  arbitration is that it is virtually 

costless. Si 'O tho costs of the process will no t  tax either the 

u n i o n’s or tt.e c o m p a n y ’s treasury, both sides are willing to go  to 

arbiiralion over even m i n o r  t-sues. Neal Chamberlain (1J proposed 

to charge tho parties for the services of the arbitration machinery. 

T h e  parties w o u l d  b o  assessed a cost per d a y  based o n  the n u m b e r  

of m e m b e r s  in the u n ion or the assets of tho c o m p a n y .  This is an 

intriguing idea if a m e t h o d  can be w o r k e d  out for deciding u p o n  n 

fair assessment for the parties. Assessing labor a n d  m a n a g e m e n t  the 

s a m e  costs probably w o u l d  n ot w o r k  because thrco million dollars 

out of the United Steelworkers’ treasury w o u l d  probably d o  m o r e  

d a m a g e  than thrco million dollars o ut of U.S. Steel’s treasury. If the 

cost w e r e  calculated based o n  w h a t  a strike w o u l d  cost, then the 

question arises as to whether y o u  a s s u m e  Use c o m p a n y  has 

adequate inventory to coast through several m o n t h s  of strike 

without loss of  revenue. If an equitable m e t h o d  could be 

dcvclopeu for calculating these costs, then utilization of tho
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Chamberlain m e t h o d  r.iight cut d o w n  o n  the arbitration load a n d  

lead to a m o r e  efficien: system.

S o  far w o  have disiussed tho pros a n d  cons of c o m p u l s o r y  

arbitration a n d  several pirmoser'. methods. Tiro m a j o r t y  of  experts 

in labor relations, at first, dismissed the idea of c o m p u l s o r y  

arbitration without discussion. Stevens [7] presented the current 

status of c o m p u l s o r y  arbitration very well:

In addition to these indications o ’ a need for a thaw in heretofore frozen 

altitudes about compulsory arbitr.tion, the increasing frequency of profes­

sional discussion of tho issue sug: jests that the “Itw of the propagation of 

heretical doctrines’’ m a y  bo at work. If the Initial proponents of su^h a 

doctrine (i.e., that resort to coir pulsory arbitration is not prim facie death 
knell for the free enterprise system) are not forthwith struck d o w n  by 

Jovian bolts, then other investigators m a y  be Inclined to give the matter 

serious attention.

N o w  that different types of c o m p u l s o r y  arbitration have been 

discussed, a re’ r m  will bo m a d e  to the subject of c o m p u l s o r y  

arbitration in general. T h e  case for com p u l s o r y  arbi ration is very 

simple. David Straus, former President of A m e r i c a n  Arbitration said, 

“If labor a n d  m a  a g e m e n t  are incapable of reaching a g r e e m e n t  

through free collective bargaining in major negotiations w h i c h  affect 

our e c o n o m y ,  then in the e n d  s o m e  collective bargaining will be 

called a failure, a n d  s o m e  f o r m  of g o v e r n m e n t  controls will take 

over” (3). E v e n  those w h o  propose m e t h o d s  of c o m p u l s o r y  

arbitration h o p e  that m a n a g e m e n t  a n d  labor will be able to reach 

agreement without governmental controls. A  faint ray of h o p e  in this 

area appeared during the 1 9 6 7  contract negotiations in the steel 

industry. T h e  top u n ion leadership presented the top policy-making 

board of  the United Steelworkers of A m e r i c a  with a voluntary 

arbitration plan. T h e  plan h a d  e m e r g e d  f r o m  a meeting b e t w e e n  the 

u n !o n  officers a n d  the four-man steel industry bargaining team. T h e  

plan called for labor a n d  m a n a g e m e n t  to bargain for approximately 

6 0  days a n d  then decide o n  w h ich remaining issues w o u l d  be  

subn.'ttrd to binding arbitration. If the parties could r ot agree, the 

d o c  m e n t  called for all issues to be arbitrated whil. he parties 

surrendered the right to strike a n d  lockout. T h e  proposal h a d  already 

been approved b y  m a n a g e m e n t  (13). T h e  union leaders w o r e  split 

over the proposal, a n d  they later rejected it; however, I. W .  Abel, 

President of the United Steelworkers said he  did n ot close the d o o r  

to possible future agreements of this kind (14). T1io plan with 

modifications w a s  later a p p roved ' v the steel industry.

O n e  of the p r ime arguments against c o m p u l s o r y  arbitration is that
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the British tried it a n d  later abolished it. M c K e l v e y  [15] studied the 

British system a n d  stated that o n e  of the problems t ith the system 

\vi»* that tho arbitration board did n ot explain its decisions. This led 

to uncertainty os to h o w  future disputes should be treated. This 

p r o b l e m  is eliminated in the last offer m e t h o d  because of the 

requirement that the arbitration board m u s t  explain its decisions. A n  

a r g u m e n t  for c o m p u l s o r y  arbitration is that the Australians use the 

system a n d  their unions are stronger than A m e r i c a n  unions [4].

In conclusion, it is felt that s o m e  f o r m  of  c o m p u l s o r y  arbitration 

should be legislated as a last step in negotiations in the public a n d  

critical sectors. O u r  society can n o  longer tolerate w o r k  stoppages in 

critical industries such as steel a n d  transportation. T h e  losses in 

f r e e d o m  for m a i a g c m e n t  a n d  unions m u s t  be  balanced against the 

increased freedom of o ur society to receive an uninterrupted supply 

of critical goods a n d  services. There are d r a w b a c k s  to every f o r m  of 

c o m p u l s o r y  arbitration thus far proposed. Cullen [1] stated that "it 

m a s t  be clear that or.e of the easiest parlor g a m e s  imaginable is 

puncturing other peoples’ ideas for handling e m e r g e n c y  strikes.” It is 

the authors’ opinion that the m o s t  viable c o m p u l s o r y  arbitration 

procedure is the lait-offcr m e t h o d  of Garber. T h e  procedure could 

possibly b e  improved b y  charging the parties for the arbitration 

process as proposed b y  Chamberlain. First, however, an  equitable 

m e a n s  m u s t  be found for assessing the costs. T h o  m a jor p r o b l e m  with 

a n y  f o r m  of governmental control of strikes is compliance. Cullen 

U ]  asserted that "the evidenc* is perfectly clear that A m e r i c a n  

anions a n d  employers will c o m p ’y with m o s t  strike controls m o s t  of 

the time, bu t  that every control will sooner or later be violated b y  

s o m e o n e .” However, it is b iicved that c o m p u l s o r y  arbitration in the 

public a n d  critical sector will lead to less industrial strife than the 

present system.
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Mediation-arbitration 
can promote settlement 

. .  ■ of contract disputes; 
factfinding can speed 

• - - handling of grievances

S A M  KAGEl A N D  J O H N  KAGEL

T h e  p u s h  to  find seme alternative to strikes, par­
ticularly in major labor-management disputes, still 
continues. Even so staunch a  defender of the right to 
strike as A FL-CIO  President George Meany said in 
■a press interview: “Strikes are expensive. We’d like 
to  see some mechanism that would eliminate strikes 
because we find that strikes are becoming more and 
more expensive not o.ily to industry, but to those we 
represent.’’1 .•

What must be and has been sought is an incentive 
to encourage the parties to negotiate their own settle­
ment in tough situations but with voluntarily agrced- 
to provisions for terminal settlement if they cannot 
reach agreement. The use of orthodox mediation is 
not always successful in such an effort.

Another difficulty for which labor and manage­
ment seek solutions exists in the handling of griev­
ance procedures, the most important failure of which 
is the slowness with which grievances are resolved. 
What is occurring is an increased awareness among 
labor and management of the corrosive effect of pro­
tracted consideration of the individual employee’s 
problem. It is not so much a question of whether or 
not the grievance has merit, blit whether the unions 
are learning that employees with unresolved griev­
ances are dissatisfied members and whether manage­
ment is becoming aware that such dissatisfaction rep­
resents a hidden payroll cost in terms of not achiev­
ing full productivity from that employee.

T ere arc two evolving techniques in collective 
ta rg  lining that have gained increasing acceptance as 
possble remedies for stalemated negotiations and 
protracted grievance procedures. These arc mcdia- 
tion-arbitration, or “med-arb,” as a method for set­
tling the substantive terms of a collective bargaining 
agreement, and a contract provision for a factfinding

Sam Ka>;el and John Kagel are arbitrators and partnert in 
Ihe San Francisco law firm of Kagel and KaRel.

two new  
arbitration 

. techniques
* » . . i

* V. .* ' . - ;• * V •*

step early in the grievance procedure designed to 
make that procedure more effective.

Mediation-arbitration

The primary objective of labo ' and management 
in collective bargaining is to arrive at a  substantive 
agreement on wages, hours, and other conditions of 
employment. To attain this objective, labor and man­
agement have developed and used a number oE tech- 
niqu • which taken together add up to the collective 
bargaining process. Our purpose is briefly to note all 
of the-c techniques, paying particular attention to a 
new one which wc have called mediation-arbitration.

The most frequently used technique is that of ne­
gotiation-direct discussions between the parties 
without outsiders participating— the use of advocacy 
and persuasion by each of the parties seeking to 
convince the other party as to the correctness and 
fairness of its position.

The mediation technique marks the entrance into 
negotiations of an outsider who seeks to aid the 
pauies in reaching an agreement. The mediator has 
no authority to make decisions on disputed matters 
and thus cannot impose an agreement on the parties. 
Mr n n  only seek to guide the parties into an area 
where it may seem likely that the parties can then 
reach an agreement. But, he has no "muscle” by way 
of any grant of authority to make a final and binding 
decision.

In arbitration, on the other hand, a third party 
also enters the collective bargaining process. But, the 
arbitrator’s position is significantly diflerent from 
that of the mediator as he can impose a final and 
binding decision on the issues in disj- e which is 
enforceable at law. His authority i*. a grar.t from the 
parties who agree in advance t ccepl his decision 
as final and binding. This technique has been seldom 
used, but its use is increasing, in arriving at the 
substantive terms of the agreement. ^
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Finally, there i% (He u w  of direct economic puwer

— Ihe strike and lockout. C or'ra ry  io  statements that 
nrc often made, collective bargaining does nol end 
when a strike or lockout begins. The purpose of 
cither o f these techniques it to bring about an agree­
ment by using direct economic power lo  force the 
other party to accept certain terms o f settlement

Thus,.negotiation, mediation, arbitration, and the 
use o f direct economic power arc the orthodox, ac­
cepted techniques which are used to achieve the 
objective o f collective bargaining, namely, the settle­
ment o f the terms o f the collective bargaining agree­
ment. They are used individually o r in combination, 
and one party’s success, o r lack o f it, is determined 
by how well these techniques arc used in the particu­
lar setting then existing, such as economic condi­
tions, relative economic strength o f the parties, the 
interest of government o r the public, and so forth.

Over the years there has been a persistent clamor 
fo r compulsory arbitration in major labor disputes as 
an alternative to strikes or lockouts. This would have 
lo  be accomplished by legislation. Most o f organized 
labor and a substantial portion o f management in Ihe 
private sector is not willing to accept compulsory 
arbitration I ’ublic employers, particularly, have 
voiced objection to compulsory arbitration in the 
public sector.

A combination o f mediation and arbitration, plac­
ing primary emphasis on negotiations, may be the 
type of approach to avoid the r t irm a lly  imposed 
settlement (compulsory arbitration) and heavy eco­
nomic losses atd disruption (strikes and lockouts in 
major Industrie.). It must be agreed lo  vohmtaiily 
by Ihe parties. K ccom v to mcd-arh requires | i n # r  
up the right to strike o r io lockout.

In this process the mediator-arbiter hat a tua l 
rote. When acting at j  mediator hr has in reserve the 
authority of an arbitrator. This gives the used-arb* ter 
“ muscle** which is not asailabte to him if he nets 
solely as a mediator. It places the me*l arbiter in a 
position where he does far more than transmit mes­
sages between labor ami management, l ie , ia rflrc*. 
becomes a p i t y  lo  the nrgntiatmns ia the sense that, 
while negotiating, each U  the cc (Mendmg parties 
must necessarily seek to convince him lb * their posi­
tion is reasonable and acceptable In so tfainy. the 
parties no longer maintain the arm's length attitude 
normally assumed in orthodot mediation not the 
semilegal stance assumed »n an aibilralion.

As one participant in a nwd-arb said, the process 
keep- both panics "honrsi.** l i  st b . each must

really seek a reasonable solution o f the issues on tne /  
table. Ench must disclose all o f its respective posi­
tions ami its reasoning nnd "evidence’4 lo  support 
them. Each party must bee up to the merits o f a 
particular issue urvlcr discussion because if either or 
both do not. the med-arbiter will make Ihe decision.
The incentive is fo r both parties to settle through "  
negotiations rather than have the mcd-aibiier ma'sa 
the decision. The presence o f the mrd-arbiter pro. 
vides this incentive.

In shot . Uie posture o f the parties in the mrd-aih 
process changes from that normally assumed in ei­
ther orthodot mediation or arbi*ration. The p rom s 
encourages direct negotiation between the parties 
with supervision by the med-arbiter who, if be per­
forms his job properly, m il seek to emphasize the 
need for the parties to arrive at their own agreement.
Rut he has available, if necessary, the authority ta 
make a final decision on any points remaining b  
dispute.

Med arb eiperiencvs

W ill panics accept m cdarh knowing that. In r*!cct. 
they arc agreeing lo  the possibility that n thud party 
— ihe med-arbiter— may decide key issues in dis­
pute* ’ ur experience has tne b i r d  the me o f mtd* • 
atb in situations price to s t a in  and ia cases a tm  
s tn l -v bate occurred Here ate some instance*

In 1970, On tp t t m s t s o f the Gdrfornta Hones* 
Association c*j »rd with tht re groups o f Im p i j lk  
Four thousand nurses ar i i )  hospitals were fariotwd 
in this cate- The pauses agtoed la  med-arb £»«mg ap 
the right 10 Mnka ot lockout. O f 1 9  issues so ba 
settled. S t  were agreed lo  through negotiations la  the 
presence o f the med-arbiter. and the Utter had la  
decide only one rssue. a procedural o a r . la  his capac­
ity as Mbkmot.

When ihe 1971-72 f m i t  Coast longshotr strike 
ended. I )  b lu rt  were Ir fi over lo r  medwtb la  turn 
all day M w w i aR 13 were tented ip  w goa taoa*
Thr hsurs were important and compAwatedL Thtre a  
no doubt that the persence o f Ihe med arbfctr wss an J  
U reanur to (hr parties lo  aosmne temensbte perns- *
(mows and settle (he ivwus dune dp.

la  a nwd-arb case involving some 4 0  dhgmid 
issues between the rrstamants and bnrtendrn la 
Oakland. C ah f. (dl bsaws weee scttted M I loag day's 
tfsatew sMthout the need o f an n b i t rm i l i  d r ^ h *  £ 
A n i afsei a wsidr at strike at a major I n  Frn^isoa 
pstehc kosp. si. over 1 0  smttsuiied baarn v e n



v. of Veil out i!iroii;h Mcdnitb.
The medarh technique wa* Wfd in a invok­

ing a n» ‘or commercial printing company and the 
Crewman* Union Thi* resulted in 8 out of <> blue* 
being settled directly between the panic*. Some of 
the tc h u c t involv ed difficult problem* of manning 
on peeve*

R r ently a 6'tnwtth U tile occulted in the San 
FfMKhco r -y Area to ll dtin l industry invoking i i\  
Tcatmv .ocat union*. When the mikei* returned to 
work .nc paitiev agreed to mcdatb Some 17 com* 
Iron kvur* were culled nut o l the oner 1*0 proposal* 
made by Ihe part to  I f  ton  of thow were settled 
through mcd atb They included provider* dealing 
with grievance procedures, s k i  lease. health and 
welfare trvtt, vacation*, Hobday*. merger*. and «o 
on Many local Hum were the* considered and only 
ulna te main foe dtddan by arbitration

The important fact ia mcd atb b  (hat h U solun* 
Uifly accepted, non  though ia thH mo-level 
technique the parties agree lo  be bauod by tb« 
mcd-atbitetT dreHion if a direct tetdetreat H not 
made. Thk technique avoid* kgnlalne compuluoa. 
p a r i  at), abhnctcd by tabor taaaagrmral acfodatoe* 
*lb» y u te i ate not forded by the fa il that they la a n  
Him the med aiMter ha* the aa-horify lo  male thr 
dtebirw if ihr patlio  fad lo  » « l  cue de if cma 
uranpmrw l |t H pe«M*ty thn tnnukd;*. W  ever, 
that H thr lot rathe few the patWi in trtch t o *  cma 
agreement It k  that Iww ifdpr which h thr iacea* 
tne to i r iw a d k w u

Pubhc vac la* t a M  wi’
la t W  p b k  w o n  rned m b  i m m U  Jfpit' pacdt- 

* ulwty tp p tp t t t r  It U frtrt are lo  hr m im ed . aa 
ahrem fite method </ w tto *  l i h n  a o » i * o « t  t o -  
p i n  u n i  b* p m d t i  h M  tub u w M  I a mote 
lidic i r c h o p t  thm that of I n m t  «•
bciiow ii* n*d* • n  vf vtrrtt* In to p M *  tccsoe 

m m m  entrtn tod a* M t* w tht pan <u vector 
I f  aa acecfejMr d u tMffte la  O M  h  ' *  P«Wt 
wtiw h  (A m i . to H IA«K io gam art 'n *

It a  a u  *nf®rv£rd that wad rah it t o  t v m f l i u  
— ft la thane hla Mdtf h w  Ihete hr <n ttotdm 

rod •* all n a n  a  kc loatv Stoah a ««*> M m  **9 
be M h n d  ttywh n  «4 uSje Ufh- 

be p u e J  foe the! p e p w  W u f i m  

W  b m d  b  •«!. had — f*>im  c a r d  W  
lowed la atoe emf hrp w o t  Tcthmyw* ptoeatte la

bofh puttie* which encourage direct negotiation* with 
some form of terminal settlement muvt be developed. 
Med arb it one tuch technique.
The factfinding step

Too often fact* essential to settle a grievance arc 
not obtained until there i« an arbitration hearing. 
Meanwhile, In the ucpv preceding the arbitration, Ihe 
union and employer too often attumc a litigious 
(lance, with each adopting the view, “ my man, right 
or wrong** The retell arc deadlocked grievances 
which thou Id have been rcttlrd ot withdrawn.

The facifinding step H dcvigned to repair some of 
these dcfectv. Thn step’ in the grievance procedure 
mini be tailored to the requirement* of the panic*.

If the employee faik to settle tbc grievance di­
rectly with hh supervisor and then hie* a written 
grievance, thk act trigger* the factfimhng step. The 
following outline* the fact hiding process as con 
tamed in an agreement made in the San F randKo 
Bay Area soft driak Industry between the employer* 
and si* locakof the Teamster Union:

TK> fjctftndm t o *  ha ar*anteed and function a*

I t )  Om  I k i M o  On* be d*w*n»Md by t o  
f t o y n  and nan factfeJaa shall be drsipatad by tha

|b )  The nhfrci nf thn f acthnim k  In ibcwmrgMy 
m n a t d t  thr p m tw c  tn thd  thru repent (« A I  k  
i» , Kmc m m c  nf .dytoMnl fact* ewceening tha
mwvwmc IM n  thr iN t ln lm  w JI wmuilty n m -  
m m  m a A  Ih W w i  tha gawvwd and tha «m 
d n i t  in m n M n *  w w h rf h h i y i i t m r .  «***st 
tah iun  wrdtm imnad*. m l  caary M  suth *hee 
w m a tK m  a* may W  i.fw rr f by »lw * r«A e

m d  an fc lyyMafr l ly  II*
w m m  a* a fariAndra. tha emghnan thdl p r h m  M* 
fwtfndng fwmtma wito a a u n a n  w n n f m d  
•w l  I ucyf In *wrhM«« aad vanpawwan caw*. t o  
Iw i W  -r  A l l  h i p t h m l  an anawm lm g ta n  
wwVKHHtapfm auAhtndnan

|« |1 I *  lara*nfm*hdifwdinwfwnf aM Unfnt* 
ayuM wkmh h y  agma m l ita *  wdl h» * nddamf 

almwn* If *W fw ih tm  aaannl a jn e  n t aviUM
taaH. m *  h d a M l  w .  o f tmh dnpmad fact* 
A M  thn ha aAwnd in A  watmm n faat 

<d» r ^ h w w  nf An f -h W h n *  Im
wa<i wwn am i  umam *yafat»am to y  t W  toan- 
aim  uwhm I wm lw t day m l  in «anda t o  pwvamn 
a ^  t o d  ham t o  amhaa«y m da tn.

(a ) ft t o  ta a to to *  w  
n a * m i .  to y  t o f l  m t o  
and a drw n W l  yaamn aa t o

n w w » t  »* l»n
 _____  amuw a anon d im *
wantan laymt 1M  manifaa tan Mi i«p*«vansaa»an»



anil the union ftpfii.'Hljliic shall ihcn within ? 
working davt thcm licr meet for the purpose of seek­
ing to resolve the grievance.

If Ihe manager mid the union representative fail to 
settle Ihe grievance, the parlies will then refer the 
grievance lo  Ihe next steps provided in the collective 
bargaining agreement, including arbitration.

One value in the factfinding step is that il collects 
immediately the relevant facts. When Ihe parties then 
seek to negotiate a settlement of the grievance, they 
address themselves to Ihe stipulated facts, not to 
what “ my man** said or did not say. The posture of 
the negotiators changes from that of adsocatc* to 
that of jurors.

O f equal importance, a stipulation of the facts 
lessens the political aspects of the grievance by pro­
viding both union and management officials objective 
reasons for advising their respective constituents to 
either drop or settle disputes by pinpointing the oper­
ative facts involved.

Factfinding as a technique for resolving labor- 
managemcnt grievances grew out of a backlog of 
over 1,000 pending grievances Involving Aerojet 
General C orp . a major aerospace company, and its 
employees. The application of Joint factfinding to 
these fi'<vamcs sharply reduced Ihe number eventu­
ally submitted to arbitration 

The factfinding procedure has teen adopted by the 
Space Ditrbkut of thr Nmih American Rockwell Co. 
and the United Autoroo!*Vr Workers Its use has 
>educed dr. stically Ihe time vrithin which gries alters 
ate settled As a result of us use. o ily  unr grievance 
■rot to arbitral too in 1971. Ry contrast, previously 
Many cases went lo  aiMliation ami most of them 
were over 2 years old by the lime they (cached 
arbitrate*! Other induuries that (use adopted the 
prrenfurc include compsmes In the pulp and paper
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industry nnd various public agencies. So far. its 
adoption has led to an improvement in employee 
attitudes and grievance processing.

An additional improvement has resulted Irom rela­
beling a grievance, nt least at the first step, a ‘•mutual 
problem." It docs not become a “ grievance" until the 
union wishes to pursue the matter beyond factfind­
ing. The net effect of this simple transformation has 
been to lessen tensions in the cmployee-supcrvisor 
one-on-one inform::! first step, and to make labor 
and management view employee complaints as a mu­
tual problem lo  be resolved.

Attitudes play a significant role in the early resolu­
tion of grievances. Itccause of the change in name, a 
grievance docs not automatically raise a red flag, 
causing instant'argument regardless of its merits. 
While this is especially true in public employment 
where supervisory decisions are just beginning to be 
questioned, it is of equal effect in the private sector 
and undoubtedly has contributed to North American 
Rocksvcll Company's and the United Automobile 
Workers' success with Ihe new procedures.

The lime, expense, and emotions involved in Ihe 
grievance procedure or their absence h within the 
control of the parties. Warning arbitrators for these 
problems is mbplaccd criticism With a proper ap­
preciation o f the tote of the grievance procedure, the 
effect of unresolved grievances on indo idu. employ­
ees, and with a cessation of Ihe practice of copying 
grievance procedures rather than drafting them lo 
suit local conditions, the adoption of the techniques 
outlined can meaningfrtly reduce Ihe parties' own 
problems in ibis area of collective bargaining. ( ]

•
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Tha negotiation and arbitration oxporlonea o f  t lx  /urlsdle• 
tlont with different f ln a l-o f fo r  systoms are anulyzod and a 
f ln a l-o f fo r  arbitration protoduro doslgnod to Increase Incon- 
tlvet to negotiate Is proposed. In his resoarch, tho author 
soohs to detormlne those conditions undor which (a ) rapid 
tettlomenfs are roacliod by tho partlos using as fow stops as 
possible, (b ) there are more negotiated agrooments over 
time, and (c) thoro are smallo r areas o f disagroomont when 
awards are made. Basod on those findings, a p r o t o d u r o  Is 
dovolopod that combines mediation with f ln a l-o f fo r  a rb itra ­
tion. This protoduro Is Implomontcd immediately a fto r a 
doclaratlon o f Impasso, with the samo person serving as mo- 
d lato r and arb itrator.

F I N A L - O F F E R  A R B I T R A T I O N  A N D  

N E G O T I A T I N G  I N C E N T I V E S

by Peter Fcuille'

In ihe past decade final-offer arbitration hat emerged first as 
an idea* and then as a proms used to resolve bargaining impasses in 
tcs-era! public and pris'ate jurisdictions. Hundreds of negotiations 
have occurred under these final-offer procedures, and dozens of 
impasses have been resolved by arbitration awards. These experi­
ence, when compared to conventional arbitration experiences, have 
shown that final-offer arbitration dors a reasonably good job of pro­
tecting the parties' incentives to negotiate but that it does not operate 
as effectively as iu theoretical rationale suggests it should. The 
purpose of this paper is lo use these final-offer experiences, supple­
mented with experimental bargaining and impasse resolution research, 
to see how more effective final-offer procedures might be designed.
Effectiveness Criteria

Beforr rxainining any data it is necessary to identify some ef- 
feciiveness criteria, and the most useful criteria can be developed
* 7 Sir author is aa associate professor ia thr Institute of Labor and Industrial 

Relations at the Umtvriiiy of Illinois Hr is iratrful lo thr following people 
tor their assistance ia gathering data for this paper: Thomas Kochan, 
Gary Long, Richard regaeitrr, Dean Pruitt and Richard Seryak.

I. Carl VI Stevens, "Is Compulsory Arbitration Compatible with Bar- 
gaining f/adaitrsef Xtlsfirar, Vol. 3, No  2 (February 1066), pp. 36-32.
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from the rationale for final-offer arbitration’s existence. Final-offer 
arbitration has been offered as an antidote to the "chilling effect" 
upon the parties’ incentives to negotiate their own agreements that 
is said to exist under conventional arbitration (which assumes, of 
course, that there is a perceived need for an impasse resolution pro­
cedure which will prevent strikes by imposing bindir', outcomes upon 
the parties).’ This chilling effect allegedly exists ’;ccause of the 
manner in which impasses will be resolved: the conventional arbi­
trator will issue an award which is a compromise or a split of the 
difference 'jetween the parties’ positions, and hence each party has 
an incentive to maintain an extreme position in the hope of getting 
a more favorable split. There is no strike, and the parlies can avoid 
the hard bargaining necessary to reach agreement

In contrast, final-offer arbitration makes such behavior costly 
by eliminating arbitral discretion and requiring the arbitrator to 
select one or the other party’s offer withou* modification. Because 
of the mutual fear that the arbitrator may se ct the other party’s 
offer, both parties should develop ever more reasonable positiens, 
and these mutual attempts to be reasonable should result in the 
parties being so close together they will create their own settlement 
In other words, the possibility that either party may lose everything 
in arbitration will act as an incentive for them to seek security in 
their own agreement.’

As a result of this rationale, the most appropriate criterion used 
to evaluate final-offer procedures is “negotiating effectiveness," or the 
extent to which the procedures induce desired negotiating behavior 
among the parties. There are several specific dimensions along which 
the negotiating effectiveness of •inal-offcr procedures may be meas­
ured. First, the most effective final-offer procedures are the ones 
which are invoked least, for their lack of use indicates that the parties 
are negotiating tl.eir own agreements.

2. Profcttor Roy Adam* uie* the Canadian public lector impute eiperirnce 
to note that this I'rikciare-inappropriate atiumption may be more firmly 
held in the United Statei than in otl.er countries.

S. Thii conceptual rationale ii much more applicable to final-offer arbitra­
tion with entire package iclection rather than iuue-by-ittue selection. 
For more detailed ditcuitioni of the final-offer concept, tee Steveni 
o(>. til.; Peter Ftuille, P i n a l  O H "  A i b i l r a l i o n :  C o n a f t i ,  D i n l o p m i n l i ,  

T t i h n i q u n ,  Public Employee Relat' nt Library No. SO (Chicago: Inter­
national Pcnonnel Management Association, 1975), pp. 12-14; and 
James L. Stern, Charlrs M. Rehmus, J. Joseph Loewenberg, llinchel 
K  at per, and Barbara D. Dennis, Final 0//sr A i b i t i a l i o n  (Lexingtoo, 
M a n  : D. C  Heath, 1975), pp 117-41.
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Second, if a procedure is invoked, an important criurion is the 
extent to which the parties reach their own agreeme its prior to the 
issuance of awards, with a larger proportion of negotiated agree­
ments indicating increased effectiveness. A third and closely-related 
criterion involves the proportion of impasse steps the parties utilize 
before reaching agreement, with increased effectiveness associated 
with agreements reached at early rather than later impasse steps. 
If an award is necessary, a fourth criterion is the extent to which the 
parties narrow thrir area of disagreement, either by reducing the 
number of disputed issues or by reducing the range of disagreement 
on the disputed issues (or both), with smaller areas of disagreement 
indicating increased effectiveness. A fifth criterion involves longi­
tudinal measurements along the above dimensions e.g., an increasing 
proportion of negotiated agreements over time :ndicatcs increased 
effectiveness. These measurements usually are made against some 
comparison data, most frequently the negotiation and arbitration 
experiences under conventional arbitration procedures.* It should be 
emphasized that these negotiating dimensions will be applicable only 
to the extent that their users prefer negotiated agreements over im­
posed awards. If this preference does not exist, the above criteria are 
meaningless.

Three other effectiveness criteria can be specified. One is “com­
pliance effectiveness ” or the extent to which the parties comply with 
the final-offer process and its outcomes. This criterion can be measured 
by the proportion of negotiations which involve refusals to par­
ticipate in the process, refusals to implement awards, court appeals 
of awards, and post-award work stoppages, with the smaller the 
proportion of these kinds of behavior the more effective the final- 
offer process. A second and related criterion is “outcome effective­
ness," or the manner in which final-offer outcomes impact upon the 
parties. This criterion can be measured along sucl dimension, as the 
proportion of union (or management) arbitration victories (or losses), 
or the extent to which agreements negotiated prior to awards more 
closely resemble the unions’ or managements* final positions. The 
more effective final-offer processes arc those which yield the more 
equitable outcomes (which assumes, of course, that equitable out­
comes can be defined and measured in a manner which satNfies the

4. For an excellent discussion of impasse resolution evaluation research, 
see Thomas A. Kochan, "Evaluating thr Effectiveness of Impasse Pro­
cedures: Some Conceptual and Research Design Itssuet," paper pre­
sen ted  at the 1975 annua! meeting of the Sodety of Professionals in 
Dispute Resolution. •
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various negotiating perspectives). Compliance and outcome effective­
ness may be related in that a party’s compliance with the process 
may depend upon its perception of the equitablcness of the outcomes.

A third and more subjective criterion is "political effectiveness,'’ 
or the manner in which the final-offer process resolves competing 
interest group claims upon scarce resources. This criterion can be 
measured by the extent to which the final-offer process reduces bar­
gaining conflict and hostility by providing for a determinate solution 
to these competing claims, by providing a third party who functions 
as a safety valve for the parties’ dissatisfactions with the process or 
its outcomes, and by the establishment of beliefs among members of 
these competing groups that their legitimate interests have been ade­
quately considered in the process. The more politically effective final- 
offer processes arc those which do the best job of achieving these 
objectives, especially the third one.*

In the analysis that follows only the negotiating effectiveness 
criteria will be used, with the focus on longitudinal changes in the 
proportion of negotiated agreements in various jurisdictions. Since 
the primary (some might say only) reason for final-offer arbitration’s 
existence is to induce (or scare) the parties into negotiating their 
own agreements, the effectiveness measures ought to focus on the 
extent to which this is accomplished.

Final-Offer Exporicncos
Three key methods to evaluate the negotiating effectiveness of 

final-offer procedures come readily to mind. One method is to com­
pare final-offer negotiating and arbitration outcomes with pre-strike 
and post-strike negotiated settlements where the employees have the 
right to strike. If final-offer arbitration is an effective "slrikclike" 
impasse resolution mechanism, the proportion of arbitration awards 
in final-offer jurisdictions should he similar to the proportion of 
strike-induced settlements in right-to-strike jurisdictions. Problems 
with these comparisons emerge, though, because it is common for 
different occupational groups to have the right to strike and to 
arbitrate, and because of the small number of jurisdictions with the 
right to strike.

A second evaluation method is to compare final offer with con-

For a more central discussion of the political nature of public sector 
impasse piocedures, tee George T. Suluter, "The Political Functions of 
Impasse Procedures," /ndurlriaf R t U i t a n t ,  forthcoming; and Raymond 
D. Horton, "Arbitration, Arbitrators and list Public Interest," /aduilriai 
and taler /fefalienr K t i i t w ,  Vol. 20, No. 4 (July I97S), pp. 497-107.
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ventional arbitration experiences, either on a cross sectional or 
longitudinal basis, and the analyses that have done this generally 
show that arbitration award rates are proportionately lower in final 
offer than in conventional jurisdictions.* Although most of these 
comparisons are rather primitive and do not control for environ­
mental and situational variables which may affect the use of these 
procedures, and therefore it may be difficult to prove that these 
negotiation and arbitration differences arc directly attributable to the 
different procedural designs, the direction of the differences is con­
sistent with the predictions made on behalf of the final-offer concept. 
As a result, it seems fair to tentatively conclude that on the basis of 
the available evidence (which admittedly is incomplete) final-offer 
arbitration is more effective than conventional arbitration in inducing 
negotiated agreements.

A third evaluation method is to compare the negotiation and 
arbitration experiences under various final-offer systems with each 
other. This method will be used in this section, with special atten­
tion devoted to how the reliance on impasse procedures has changed 
over lime in the six jurisdictions examined—five public and one 
private.

Eugene. The City of Eugene, Oregon and its unions have com­
pleted twelve sets of negotiations under a municipal final offer with 
package selection procedure.* As Table 1 indicates, in nine cases the 
parlies reached their own agreement on all issues, either prior to the 
invocation of the arbitration procedure (six times) or prior to the 
issuance of an award (three times). In two other cases agreement 
of the Eugene experience is the parties' decreasing reliance over lime 
was reached on almost all the items, with only one issue in each 
instance taken to arbitration. Perhaps the most noteworthy aspect 
on arbitration awards, to the point that there have been no awards 
issued in any of the last six negotiations (three in 1974-75, three in 
1975-76).

6. Peter Feuillf, o f .  til., pp 28-33; Peter Fruille “Final Offer Arbitration 
and the Chilling r.ffert," I n d u i l t i a l  H t U h o n i ,  Vol. 14, N o  3 (October 
1973), pp. 302-10; Stern, el «/, o f .  tit.’, and Thomas A. Kochan, Ronald
G. Ehrrnbrrg, Jean Badrrtchneidrr, Todd Jick, and Mordehai Mironi, 
“An F.valuation of Impaste Procedures for Police and Fitrfifhtrrs in 
N ew York; An Interim Report,” unpublished manuscript. Ne w  York 
Sute School of Industrial and Labor Relations, Cornell University, June 
I97t», pp. 34.

7. For a report on ike early esperience under this procedure, see Gary 
Long and Peter Fruille, “Final Offer Arbitration: ‘Sudden Death1 in 
Eugene," /aduitnaf and L o t o *  H i l o  Item firm*, Vol. 27, No. 2 (Janu­
ary 1974), pp. 186-203.



T A B L E  I E u g e n e  N e g c f i e f i o n -A r b i t r a f i o n  E x p e r i e n c e  (1971 -76 )

Employee Croup Arbitration Invoked? Item: Submitted to Arbitrator: Outcome

1971-72 negotiations:
T ire  Fighters 
Police Patrolmen

AFSCN1E
1972-73 negotiations:

Fire Fighters
Police Patrolmen 
AFSCME

1974-75 negotiations:
Fire Fighten 
Police Patrolmen 
AFSCME (salary reopener)

1975-76 negotiations:
Fire Fighters 
(salary reopener)
Police Patrolmen 
(•alary reooener)
AFSCME

Yes
Yes

Yes
(binding fact-finding)' 
Yes

No
Yes

No
No
No

No

No
Yes

Entire contractual package 
Entire contractual package

Union security; all other items 
agreed to in negotiations
Longevity pay; all other items 
agreed to in negotiations

Economic issues; noneconomic 
issues agreed to in negotiations

Entire contractual package

City first offer selected 
Agreement negotiated during 
arbitration proceedings 
Union position 
(agency shop) selected
City alternate offer selected

Negotiated agreement 
Agreement negotiated during 
arbitration proceedings

Negotiated agreement 
Negotiated agreement 
Negotiated agreement

Negotiated agreement

Negotiated agreement
Agreement negotiated during 
arbitration proceedings

So vacs: Peter FeuiHe, Final Ofl*r Arbitration: Concepts, Development, Techniquet, Public Employee Relation! Library, series 
no. SO (Chicafo: International Personnel Mrnag-ment Association, 1975), p. 17; and Gary Long, Personnel Director, City of 
Eocene, telephone conversation, October 11, 1976.
Nora: “The two sides agreed to use the fact-finding services provided free by the state and to be bound by the fact-finder’s decision.
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The Eugene experience suggests that over time the city’s pro­
cedure has become more rather than less effective in preserving the 
parties' incentives to reach their own agiccnicnt: (at 'east prior to 
an award;. It may be difficult to pinpoint the precise reasons for 
this result (and even more difficult to attach weights to them ); they 
apparently include early union losses and a desire to avoid repetitions, 
a speedy arbitration timetable, the package selection requirement, the 
absence of impasse steps between negotiation and arbitration, arbi­
trator encouragement of negotiations after the procedure has been 
invoked, and an early final-offer submission deadline (five days prior 
to the commencement of the arbitration process) .• Whatever the ex­
act reasons, the Eugene experience suggests that unions and manage­
ments operating under a final-offer procedure can reduce their use 
of the procedure as they become more familiar with its operation.

Baseball. The recent major league baseball collective bargaining 
agreement provided for final-offer arbitration to resolve salary dis­
putes between players and club owners.* As Table 2 indicates, the

TABLE 2
Basobatl Salary Arbitration Exporienco

Y e a r Total Eligible
Arbitration
Invoked

Settled Prior 
to Award

Arbitration
Awards

1974
1975 
Totals

500 (approx.) 
500 (approx.) 

1,000 (approx.)

54 (11%)* 
38 (8%)
92 (9f t )

26 (5ft)*  
24 (5%) 
50 (5%)

28 (5%)* 
14 (3%) 
42 (4%)

Source: James B. Dworkin, ‘The Impact of Final Offer Interest Arbitra­
tion on Bargaining: The Case of Major League Baseball," Furdue University, 
Krannrrt Graduate School of Industrial Administration, Working Paper No. 
554, June 197G, p. G (to be published in the Ptoterdings of the Twenty- 
Ninth Annual Winter Meeting of the Industrial Relations Research Assn.). 
N o ti: *AU percentage figures are percent of total eligible.
procedure was used during 1974 and 1975 in about nine percent of 
the salary negotiations. The r.ost noteworthy aspects of baseball’s 
arbitration experience is that over half of the cases taken to arbitra­
tion were settled prior to an award and that the arbitration usage 
rate declined significantly from the first year to the second.

S. For the specific details of the Eugene and the other public sector pro­
cedures, see Bureau of National Affairs, Government Employee Rela­
tions Repost, Refetenee File.9. James H. Dworkin, 'The Impact of Final Offer Interest Arbitration on 
Bargaining: The Case of Major League Baseball," Working Paper No. 
554, Krannrrt Graduate School of Industrial Administration, Pmdue 
University, 1976 (lo be published in the Ptosrrdings of the Twenty-Ninth 
Annual Winter Meeting of tha Industrial Relations Research Association).
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The baseball final-offer procedure is unique—it covers an un­
usual group of workers, is applied on an individual basis to a single 
issue, has a very speedy timetable, and prohibits explanatory opinions 
—and hence it is difficult to compare the negotiating experiences 
under it to those in various public sector jurisdictions. It is worth 
noting, though, that the baseball experience is similar to Eugene’s in 
that over time the use of the procedure has decreased, which suggests 
again that it is possible for the contending parties to decrease their 
recourse to a final-offer procedure as they become more familiar with 
its operation.

Wisconsin. As Table 3 indicates, the Wisconsin experience shows

TABLE 3
Wisconsin Nogotiation-Arbitration Expctionco

Settlement
Method

1968-71• 
Fact-finding

1973-74
Arbitration

July 1974- 
June 1976 
Arbitration

Total Public 
Safety Negotiations 
Settled in Direct 
Negotiations 
Cases Going to 
Impasse 
Settled in 
Mediation 
Settled 'n 
Fact-fiming*
Settled n Arbitration 
Prior tr Award 
Settled by Arbitration 
Award
Cases Pending

No. Percent No. Percent No. Percent

427 100 320 100 260” 100

300 70* 205 64* 107 41*

127 30 115 36 153 59

102 24 79 25 894 34

24 6 — — — —

— — n.a. 3 2

- - - - 36 11 36* 14
--- — — — 25 9

Sovncr.: For 1968-74, from James L. Stern, Charles M. Rehmus, J. Joseph 
Loewcnberg, Ilirschel Kasper, and Barbara D. Dennis, Final Of/er Arbitra­
tion (Lexington, Mass.: D. C. Heath, 1975), pp. 88 and 90; for 1974*76 
from the files of the Wisconsin F.mployment Relations Commission and 
supplied by Profe, 'lomas Kochan, Cornell University.
Notks: *1972 data et been omitted because both the fact-finding and 
arbitration statutes existed in that year; Preliminary estimate of total ne­
gotiations. Final figure may be larger; rAII percent figures are percentages of 
total negotiations during relevant time period; includes 35 cases settled by 
mediation after declaration of impasse, and 54 cases settled by mediation 
after petition for arbitration and prior to appointment of arbitrator; ‘ Prior 
to 1972, fact-finding was the terminal step for public safety negotiations; in 
1972 the fact-finding step was deleted and replaced by arbitration; and 'This 
figure will increase if some of the pending cases are resolved by arbitration 
awards.

i



 ̂ an increasing proportion of public safety negotiations taken to im­
passe over the four year life of that state's final offer with package 
selection procedure (and compared to the previous fact-finding pro­
cedure). In addition, a larger proportion of cases arc culminating in
arbitration awards during the recent two years than during the first •
two years, and the proportion of arbitration awards is larger than
the proportion of fact-finding reports during the years prior to the
passage of the arbitration statute. It is also noteworthy that a majority
of the recent cases taken to impasse are settled via mediation.

The Wisconsin data suggest that the parties are learning how 
to incorporate mediation and arbitration into their bargaining strate­
gies, with the results that third-party intervention is increased. This 
increased use of the impasse procedure may reflect a more difficult 
economic environment for bargaining, or it may result from such 
procedural components as the ability to modify final offers within 
five days of the arbitration hearing (which means that the “final” 
final-offer submission deadline comes rather late in the process).
Whatever the reasons, the Wisconsin impasse procedure has been 
receiving proportionately more use over time.

Massachusetts. The available Massachusetts data do not include 
the total number of public safety negotiations, and therefore it is not 
possible to compute the proportion of police and fire cases going to 
impasse or culminating in an arbitration award. However, Table 4 
does contain some figures describing the number and disposition of 
impasses, and it is apparent that under the final-offer with package 
selection procedure the number (and presumably the proportion) of 
cates going to impasse increased substantially compared to the final 
year under the previous fact-finding procedure. In addition, it also 
is apparent that a smaller proportion o i these cases are being settled 
at tlie formal rr• diaticn step, that a substantial number of cases get 
settled in fact-finding or in arbitration prior to an award, and that 
the arbitrati'.i award rate (19 percent as an outer limit, with the 
actual rate probably somewhat less) is consistent with the final-offer 
award rates in Eugene, Wisconsin, and Michigan.

An analysis of the first year under the Massachusetts procedure 
tentatively suggests that fact-finding may have diluted the negotiating 
pressures that the final-offer process seeks to place upon the parties."
Since the arbitrator must consider the fact-finder’s report as one of the
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10. Lawrence T. Holden, Jr., "Final-Otfcr Arbitration in Massachusetts: 
One Year Later,” 7Ae Arbitration Journal, Vol. SI, No. I (Match 
1976), pp. 2 6».
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TABLE 4
Massachusetts Arbitration Exporienco

Settlement Fact-finding Arbitration Arbitration
Method Flo. Percent Ho. Percent No. Percent

Fiscal 1974: Final 1975: Fiscal 1976:

Number of Impasses 
Settled in Mediation 
Settled in Fact-finding 
Without Report 
Settled in Fact-finding 
With Report 
Settled in Arbitration 
Without Award 
Settled by 
Arbitration Award 
Impasses Pending at 
End of Fiscal Yctir

72 100 131 100 116 100
39 54* 28* 31 27*

1 1 38 23 5 4

2 3 14 9• 1 1

— — 10 6 1 • 1

— — 31 19 0 0

30 42 24 15 78 67
Source: Collected Irom the files of the Massachusetts Isoar’ ** Conciliation 
and Arbitration and supplied by Professor Thomas K r  .tan, Ct University.
Note : ‘All percer.t figures are pericnUges of cases that went to impasse 
during the relevan; time period.

selection criteria, the parties typicany attempt to make their final 
offers conform closely to what the fact-finder recommended. When 
used in this manner, the fact-finding step is similar to a cr nventional 
arbitration proceeding because the fact-finder it net limited to choos­
ing between 'he parties’ final positions, and the fact-finding results 
are reviewed at the binding final-offer step. To the xtent thr parties 
can anticipate such a review, they can use the fact-linder’s report to 
create their own settlement and thus avoid the risk of an all or noth­
ing selection decision.

One of the mote noteworthy features of the Massachusetts' pro­
cedure in ojtcration h  that many impasses apparently drag on for a 
very long time. At the close of each fiscal year many cases are car­
ried over to the neat year, with the most glaring example being the 
two-<hirds of all 1976 impasses listed as pending at the end of the 
fiscal year (though some of these cases may have been settled and not 
reported). This time lag may be attributable to the fa;.t that the 
"final” final-offer submission deadline arrises very late in the process 
(at the end of the arbitration hearing), to the arbitration chairman’s 
authority to remand the dispute bark to the parties for additional bar­
gaining, and to the time required to complete each of nediation, 
fact-finding, and arbitration steps. Whatever the reasons, it is ap­
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parent that there are very few deadline pressures perceived by the 
pa: ties in Massachusetts public safety negotiations, nnd the absence 
of these time pressures may contribute to the use of the impasse 
process.”

Michigan. In contrast to the above procedures, Michigan’s pub­
lic safety final-offer statute provides for issue-by-issue selection on 
economic issues (and conventional arbitration on noneconomic is­
sues), and as a result final-offer arbitration in that state has much 
leu of an all or nothing flavor than in other jurisdictions. The total 
award experience in Michigan seems consistent with the experiences 
in other jurisdictions, as the award rate is estimated at about 16 
percent between early 1973 and early 1976.”  However, the award 
rate appears to be increasing over time, for during the first eighteen 
months under the final-offer procedure the award rate was about 
ten percent.”  Further, Table 5 indicates that a rather large number

TABLE 5
Michigan Nogofiafion-Arbifraiion Exporionc©

1973 Morth 1975 1973-June 1976
No. Ptteenl No. Percent

Cases Submitted to Arbitration 187 100 2% 100
Settled During Arbitration Process 114 61* 147 50*
Awards Issued 37 20 103 35

nding 36 19 46 15
/act: 1973-73 figures from Michigan Employment Relations Commission 

sites supplied by Robert C. Howled, former M ERC Chairman; 1973-76 
figures from M ERC files supplied by Richard Seryak, M ERC Administrative 
Aide.
Nort: *AII percent figures are percentages of cases submitted to arbitration 
during the relevant time period.

11. See Paul C. Somers, An Evaluation of Pinal-OHtt Arbitration in M a t i a -  

thu ttlli (Boston: Massachusetts League of Cities and Towns, 1976) for 
a managrmrnt-orientrd analysis of thr final offer system in the Bay State. 
Somers concludes, among other things, that the impasse declaration rate 
hat increased under arbitration, that proportionately f ...k» rates are set­
tl'd in mediation, that the fact-finding process op rates as a de lotto 
conventional arbitration step, and that impastes which require an award 
take a very long lime (about a year) to get molted He also concludes 
that the arbitration outcomes unduly favor the unions because they have 
won twice at many awards at management.

12. Thit award rate was calculated on the basil of 68 actual awards em:rg- 
ing from an estimated 340 negotiations; Kochan, el at., oft. t i l . p. 3.

13. Charles M. Rrhmai, MLrgitlated Interest Arbitration," Proceedings ol 
the Twenty-Seventh Annual Winter Meeting of the Industrial Rela- 
tio-a Research Association (Madison: IRRA, 1973), p. 310.
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of all negotiations arc submitted to arbitration [i.e ., involve a request 
for the appointment of an arbitrator), and that most of these cases 
are resolved prior to the issuance of an award. The data do not 
indicate precisely how this resolution is achieved, but many of these 
cases arc settled through the mediatory efforts of arbitrators.1* Using 
the estimate of the total number of negotiations that produced the 
arbitration award rate (see fn. 11), the Table 5 data indicate that 
about half of all police and fire cases involve a request for arbitra- 
lion, and the pronn-.ion of these requests has been increasing 
over time.

Michigan seems to be experiencing the same phenomenon ob­
served in Wisconsi . the parties are increasing their use of the arbi­
tration procedur over time. This increr ' -g use has resulted in a 
larger proportion of awards and in increased reliance upon the arbi­
tration procedure as a vehicle for continued negotiations. Tn addi­
tion, there appears to be an increasing amount of mediation per­
formed by arbitrators. This increased use of the • rocedure may resuit 
from a more difficult economic environment for bargaining or from 
procedural reasons: the fin'd-offer submission deadline comes .ate 
in the procedure (usually at or after the hearing, subject to the dis­
cretion of the arbitration panel), and the arb itrtion  chairman hat 
thr authority to remand the dispute back to the parties for additional 
bargaining. Whatever the reasons, the parties in M chigan are be­
coming more willing to incorporate the arbitration procedure into 
their bargaining • ratcgies.

le u a .  The Iowa statute is similar to the Eugene ordinance in 
that it applies to all employees in the jurisdiction (not just police 
and fire), and is similar to the Michigan statute in that it provides 
for issue-by-issue selection. Table 6 describe:, the 1975-7(1 Iowa im­
passe experience. As indicated, most negotiations involved a request 
for mediation, which is not surprising when considering that in most 
of these negotiations the parties were bargaining for the first time. 
Most of the impasses were settled af the mediation step, and rela­
tively small proportions w»re carried to fact-finding or arbit-ntion. 
In fact, the seven percei t final-offer award ran »o date is the lowest 
rate in all the public juri* lictions surveyed.

The Iowa statute is inusual in the extent to which it expressly 
jiermits th** parti's to neg »tiate their own impasse resolution pro­
cedures. As of Msrch 197b, 141 such independent procedures had 
beeo negotiated, and in o3 instances the parties chose lo exclude

14. Rchmus. o f .  t i l . p 313; S«n», t l «/. PP
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TABLE 6
Iowa Nogofiation-Arbifrofion Experience

1975-October 1976 
No. Percent

Recorded number of negotiations 
Requests fo* impasse assistance 
Cases assigned to mediation 
Cases settled in mediation 
Cases assigned to fact-finding 
Cases settled in fact-finding 
Arbitration awards

372* 100

305 82h
255* 69'

185 50'

48 13
26 7

25 7

Source: Figures frum the Iowa Public Employment Relations Board sup­
plied by Professor Richard Pegnrtter, University of Iowa.
Notes: *372 collective bargaining agreements are recorded with the Iowa 
PERB; additional contracts m iy have been negotiated but not recorded; ‘All 
percent figures are percentages of recorded negotiations; and 'Discrepancies 
in these figures arc due to the flexibility given the parties to negotiate modifi­
cations in the impasse procedure. Many such modifications have been im­
plemented.
fact-finding (while rclaining arbitration).1* As a result, it seems fair 
to conclude that the early experience in Iowa has involved a heavy 
use of mediation (in part to educate the parties about bargaining) 
but a fairly low rate of reliance on fact-finding and arbitration.

Procedural Implications
With the caveat that the arbitration data presented in the pre­

ced in g  section represents a very limited and incoinpete description of 
the impasse experiences in those jurisdictions, four conclusions seem 
warranted. First, the Wisconsin, Massachusetts, and Michigan data 
suggest that over time .here appears to be an increasing reliance by 
the parties upon their impasse procedures. This same result has been 
noted under impaste procedures culminating in conventional arbi­
tration1* and in fact-finding." Thus, the final-offer experiences are 
similar to the experiences with other impasse procedures in that the 
parties tend to increase .'heir use of or reliance upon these pro-

15. Iowa Public Employment Relations Board, IPERB- Iowa Public Em­
ployment HeUtiom B'.tlelin, Vol I, No. I (Spring 1976), p 3.

16. Kochan, et al., op eiI., p. 7; Fruille, Final O iler Arbitration . . . , jp . 
cil , pp. 28-33; *ohn C. Anderson and Thomas A. Kochan, "An Ex­
amination ol Dual Impasse Procedures in the Federal Public Service of 
Canada," unpublished manuscript. New York State School of Industrial 
and Labor Relations, Cornell University, April 1976.

17. David B. Ltpsky and John E. Draining, "The Relations Between Teacher 
Salaries and she Use of Impasse Proredures Under New York's Taylor 
Law," paper presented al she 1976 Annual Meeting of the Soc ety of 
Professionals in Dispute Resolution; New York State Public Employ­
ment Relations Board, PERU Newt, Vol. 9, No. 3 (March 1976), p. I.
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ccdur'i over time as they become more familiar with their operation. 
A second conclusion, however, is that the Eugene and baseball ex­
periences indicate that there is no necessary reason why this increased 
reliance must occur. Third, the fact that the declaration of impasse 
rates are much larger than the arbitration award rates indicates that 
the parties arc making increased use of the arbitration procedures 
as forums for continued negotiations. This result is. consistent with the 
lac’i of risk associated with using the pre-arbitration impasse steps. 
Fourth, a substantial portion of these continued negotiations are re­
solved via the mediatory efforts of arbitrators (with Michigan being 
the best example).

Using these four conclusions, it is possible to propose a final-offer 
arbitration procedure that should increase the incentives to negotiate 
and apply these incentives equally to both sides. In those negotiating 
situations where a binding outcome is deemed necessary, the in­
centives to negotiate should be increased under a unified mediation 
and final-offer arbitration procedure with the same person serving as 
mediator and arbitrator and with an early last possible, moment for 
final-offe.” submission. Such a procedure would require the parties 
to submit (to each other and the impasse agency) their final offers 
as soon as the impasse is declared. The intervenor, who will be the 
only person assigned to the impasse, shall attempt to mediate a 
settlement. If his mediatory efforts fail he shall serve as the final-offer 
arbitrator and shall make an entire package selection A crucial re­
quirement is that the selection decision shall be between the two 
final offers originally submitted and shall not be based on any 
movement that occurred during mediation. Once the impasse moves 
to arbitration the arbitrator shall have no authority to remand the 
dispute back to the parties for additional rgaining. The impasse 
timetable should be precise and concise (no more than three months 
from impasse declaration to award) and with the objective of achiev­
ing < speedy resolution of all impasses." There would be no other 
steps in u»> procedure.

Such a procedure sh.uld satisfy two conditions necessary for 
inducing negotiated settlements. First, it should apply in an even- 
handrd manner to both sides. Second, it should ii crease the costs 

itached to the use of the procedure to such an extent that the

18. Bowen* examination of the conventional arbitration experience in Penn­
sylvania suggests thxt itrict time limits wit) achieve a fastee resolution 
of impasses than the more open-ended procedures that exist in most 
states. Mollie Bowen, *‘A Study of Legislated Arbitration and Collective 
Bargaining in the Public Safety Services in Michigan and Pennsylvania," 
unpublished PhD. dissertation, Cornell University, 1974, pp. 2P-I3.
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parties will prefer to negotiate their own agreements to a greater 
extent than is presently happening. This larger proportion of negoti­
ated agreements should result from increases in the costs of remain­
ing in disagreement and from die mediator’s increased ability to 
induce concessions from each side.

Costs o f Dua£ret>ntnt. Final-offer arbitration with package 
selection is premised upon risk: it will be risky to Uke a negotiating 
impasse to a third party process in which each tide stands a fifty per­
cent chance of being branded a loser. However, most final-offer pro­
cedures do not create this risk until reasonably late in the impasse 
chronology (i.e., during or after the arbitration hearing). In con­
trast, the procedure proposed here seeks to create a high degree of 
risk at the moment of impa.se declaration. As a result, thn procedure 
should increase each party's perceptions of th t costs of re n r  ntng in 
disagreement beyond the impasse declaration point, as compared to 
the magnitude of tucit costs in the early wages of most impasse 
processes, because the parties will not be able to modify or amend 
their final offers at a later date. In other words, this procedure is 
riskier because the all or nothing pressures ate created at the point 
of impasse, and hence the p ies should have inc real ed incentives 
to avoid impasses and negotiate their own agree menu.

This requirement of an early tubmissioci of final offers should 
x>ie a meaningful deadline for reaching agreement prior to using 
te impasse process. As Stevens notes, deadline pressures tend to 

reduce the amount of bluffing in the nego.iations and tend to alter 
the least favorable terms each tide is willing to accept.1* These pres­
sures are commonly associated with strike deadlines in many private 
sector negotiations, and several experimental negotiation studies have 
indicated that deadline pressures increase the likelihood of agreement 
by reducing bargaining demands, aspirations, and MuffingM The 
deadline in this final-offer proposal should have a similar ktrd of 
impact because it increases the coats of declaring an in., -isar so a 
manner that most other final-offer proceduret do n o t"

19. Carl M Strwns. e r i  C fCn liM  h > ( i u u i |  AVferlaSiaii (N r*
Yorki McGraw-Hill, 1 9 0 ) .  p  100 

30. For a ninumy of ik ta  Modirs, srr Jeffrey I  R d i t  sad fens I  Im m , 
Tkt S»i*4i h y ik tU g r  of I«*fei«iat  m i  (New Vref t Aca­
demic i i , , , .  1975), pp. 120-24.

21. At noted ratlin , ike T-verar p ra tdw e has a »err u « t , fmeloArt 
submiition deadline (fire da»s M a n  «ke s«ais of ike aik-tisnoa p m a ) ,  
and ike offers tubtm iui skra ate ike u a  from wkotk d *  aiksinaot 
will mat* a stkcitM  antes* ike peinee track i|ir«*wM  aa a l  dw 
dupuud im u  This n s » n w M  mar ke u w . i u d  *ttk ike effwuse- 
mm of skai d t f i  proeedare la ledaciaf argssa iod t p w a m i  a n  stma

%



>11 T M I  A J t l l T tA T ION  JO U IM A l

Maiiig C o n d i t i o n s . Il would be frolith lo iniiit that under 
luch a procedure all bargaining would end ia netotiatcd agreements 
prior io the point of impute. Some cam, for a variety of political 
reasons on bcth tide* of the table, will be taken lo impatse, and this 

procedure thou Id increase tubt’aniiaUy the ability of the mediator 
to induce coocnsiotie from the two tides to that they may create 
their own tettlemcni prior to aibilralion.

Assuming that a preference for nefotiated afrmner.i* ousts 
among both contending panic* and the mediator, the primary func­
tion of a mediator ia to arabi the two tides in fashioning their own 
agreement Assuming that the partita' preferred positions are in ra­
ce*! of their resistance points (U* the union will accept lew than it 
la asking for, management will agree to more than it ia offering), 
the mediator's Job is to persuade each negotiator to make enough 
concceuM* so that an agreement ia pom ble. Therefore, the most 
eff re tne mediator* and mcdutioo procedures are thote which do the 
best job of inducing enough concrwmury brhasior from the nego­
tiators that agreem ent* are negotiated” In twgotsefaoas, k w n « .  

each negotiator usually is under the opposing pciwucei of reachmg 
agreement (which nuans making coMCswom) and ohtairung tha best 
pcwubk terras foe his constituents (which mraoa H anding firm on a 
preferred posstmn, or nuking no conceswoos). Heme, each negotuior 
may he caught between the need to concede in order to reach 
agree w ent and tha need to hr pertened aa a rough bargainer in 
order to induce cooceowooe from tha other ndr to ohtam

Thr mrdutoe's Job ia *  ttuM negotiator* - »<ropiag Iran thn 
di m a  by simitii-— *j making to pronMt for i. • In concede 
ami protect^ mens from tho negatne comequentot of rtncossion sty 
behaew* Three are both espmmmtalw and <fer anonal" dau wtweb 
indaaie that mrduiors can U  effect** b  f— hag nr puling tU 
parurs bgrrhrr t'ndrr m u  medulion prvedum. bow* er. tned*n- 

•ots db nee hare sery powerful Snob to eocwrtge and reward cam 
cwnassary behavior and dmnutago and p a  th noerni rouionary be

»  for on n u h M  mMrv«*«J and ifrrsaiiral tath w  ef w * u e  aad 
- f i—  g w m n u, we Ttswsi A  K m I u  and Tdl Ink. '* 
T V w i  and tnrmil I m m u s m  el de M i r  fcrwr M d r w s  
f miH* M w  nwwsred or Or ItH Aaswd tow n g  a# Or *ww*s 
«l Pidi— u  Ixere I w tisra. CVudet ItH



havior.** Mr<liators may be very aggressive in prtnuring the parties 
lo move together, but if this tonvergent movement ii not forthcoming 
mediator* must eventually withdraw, leaving the dispute unsettled.

A Ley source of mediator effectiveness is the face-saving role 
played by the third party. Such s role increases the ability of negoti­
ators to male onccssiom and then justify these concessions to their 
constituents as required by the mediator.** Under the proposed pro­
cedure the mediator can play a much larger face-saving role dun 
under most mediation procedures because of his substantially in­
creased ability lo reward concessions and punish nonconcestions. The 
fact that the mediate* wid serve as the final-offer arbitrator will 
enable huts to make authoritative suggestions to the parties about 
unacceptable positions and possible arras of agreement which the 
parties know he will he in a position to enforce if an award becomes 
Mcessary. Further, the parlies should be inclined lo use these sug­
gestions to fashion their own agreement because of their inability to 
modify their final offm on a piecemeal basis. As a result, thru 
final-offer mediators should be able to use their authority as potential 
arbitrator* to induce enough concessionary behavior from de panics 
that negotiated agreem ents are reached in most impasses.

54eefeemi«gt end Cttfkimi. There are tome potenti-J pit­
falls in such a procedure First, it would be unrealistic lo expect that 
such a process win always produce negotiated agrmnents, for in some 
negutssticen then* may be mrvapsbte political pmsures on either 
side of the table which requite a third party teiiWment Second, the 
propom on of cases goiag to nt)paw* may increase, rven J  the award 
rase drcrraws, as the negotiators attempt to tne mediator arb.traiatt 
to induct cencenkmt from the other tide. Thud, such a process re­
ins very heavily for its mcrrwful operation on the skids of mdmd'tak 
who m w t  know Imw to be effective mediator* and arbitrators In 
particular, tome arbitrator* may be tmaceustomrd and/ce unwiQmg

n  »*« a wry lew  w a s p  « iw »  «4 lo w  sneval w A u m  u m p  ts 
I mAm  n w a n n .  ■» k iw it k  K n w t . t a la r M N n iw  Aa Ka­
plan* nay torwy ( A l t o .  New t u t  Am o m m  sf l a t a  M N ,u w  
Apta****. 1*11).

K  l a i  m|imi «f m  isptarm l m s f r f u w  <4 A* u p «  «f w i n - 
•to*. m t  I k w  C  h w i  *m  P raH u  F J4*ma, 'M iA iw *  m aa 
Ail to fur lavtsp to Ntuasa.* /»<*••>♦<' r t  h wwiki w t  InhI 
fry r i A r t t .  V«i I t ,  N * 1 (1*10). yp H M t>  Uwe y v A A ,  «U 
weda ae <w  w w i to y m n i  t o  w p U iW  a i h q  a i « « a a  I a n  
> M « t  hat,* a* da wnlaai <1 a w f w w c  p m  -a t o  to to 
m w w m s  M r  «****• w A A w « «  a «sarea*w  i m i M las Am o  onto.

*ket*d  ̂ ^  * As*A *0 , f  ̂ Pit ̂  ( y % «» g '*** 14 *
lame mossed la yteMap W o w  See D*a» U  hwt, 'Istmi 
C liaar mm s e w  sad t o  S*«m A Iu  A |u *m m  Ms Nrpmuw «n," / m t o  
•f dy#tod Jwwfl frystotofy. V a i I ,  h a  *  (1*111, *p  M - N
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to play mediatory role*, and hence may engage in only perfunctory 
attempts to mediate settlement.

Perhaps the strongest criticism of this proposal will be aimed at 
the manner in which the proposed procedure may generate "in­
equitable," "unbalanced," or "low quality" arbitration .-.wards as a 
m u lt of the early final-offer submission deadline, the inability to 
modify submitted final offers, and the lack of arbitral remand au­
thority. Two points may be noted in response. First, it is v e r  dif­
ficult to objectively define what “ineq litablr" outcomes are in a r  
adversarial interaction context. Second and more important, the 
above proposal seeks to increase the parties’ negotiating incentives. 
If this is to be accomplished, the impasse process must be constructed 
in such a manner that the parties will want to avoid it, and the 
only feasible way for this to occur is for the parties to perceive that 
the impair; outcomes will be less desirable than negotiated out­
comes. This is the premise upon which the final-offer arbitration 
concept (and this paper) is constructed, and the proposal outlined 
above seen to apply this premise more forcefully (i.e., in a more 
Mstril like'  manner) than is done in most existing final-offer 
procedures.”

Conclusion
The final-offer procedures seem to be doing a reasonably good 

job of inducing negotiated agreements, either prior to impasse or 
during the impasse process. However, over time there seems to be a 
general tendency for the parties to increase their relume* upon the 
final-offer procedures, 'ither as a forum for continued negotiations or 
as the source of an imposed settlement. This increased usage may be 
related lo the lack of costs attached to declaring impasse and using 
the early steps of the impasse procedure. If so, the proposal made 
Kerr—to implement mediation-firsl-offer arbitration immediately 
after the declaration of impasse, witli the same person serving as the 
ssediator and arbitrator—should provide a procedural mechanism 
which encourage* the parties to reach their own agreements more 
quickly and to a  greater extent than appears to happen under several 
of the existing public sector final-offer procedure* This increased 
incentive to negotiate should happen because of the ir.creaicd all or 
nothing risk of declaring an impasse and because of the mediator’s 
increased ability to manipulate the negotiators’ wiUingi.ru to snake 
concessions if an impasse is declared.
5T  Fee • viewport M i  peoerdorsl proposal bored so a conust? prendre,

ere lloyl N KKreWr. Xlowd Offer i An Alternative »  fins.' Offrr
ft*lenten," fodoiletol Jteiolt’or, fotibconiac.
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M E D IA T IO N -A R B IT R A T IO N  R E D U C E S  M U N IC IP A L  S T R IK E S

The number ol municipal employee strikes in Wisconsin has sharply declined since 
mediation-arbitration techniques were imposed in 1978. The procedure involves many steps 
leading toward impasse resolution with thy object of voluntarily reach'ng settlement along 
the way. Its aim is to avoid arbitration. Only mandatory subjects o l bargaining can be 
resolved by this procedure. It has promoted an equalization of wage schedutes and contract 
terms from one municipality to another.

Wisconsin has had a collective bargaining law for Ihe private senior since the 1930s. The 
Wisconsin Employment Relations Commission (WERC) has operated since the late 1930s under this 
law. In 1959, Wisconsin adopted its first collective bargaining law for public employees. Currently, 
there are five separate laws for Wisconsin’s public employees.

The method of resolving impasses varies Irom one group to another. Under the plan pertaining to 
state employees, impasses are to be resolved by mediation and factfinding if mutually requested by 
both parties. Under a separate law applying only to the City of Milwaukee police force, impasses are 
to be resolved by wide-open interest arbitration. The arbitrator can select either of the party’s offe rs 
or anything in between. Another law pertains only to the City of Milwaukee firefighters. The final step 
for resolving impasses among these f,relighters is lacllmding.

All other police nnd firelighters in the state of Wisconsin not employed by llm City of Milwaukee 
ore covered by final oiler, total package, interest arbitration. This law has been on the books since 
1971.

Strikes Spur Lawmakers

The fifth law covers municipal employees only. It has been in ellect since 1959, but there have 
been many changes in the law over tho last ? 0  years. Several strikes by municipal employees in Ihe 
early and mid-1970s provided tho impetus lor legislators to change tho law to provide mediation- 
arbitration as a technique for resolving impasses

One strike which attracted national attention and emphasized the need lor a new mo do o l 
impasse resolution involved the Hortonvillo School District. Negotiations became de idlockcd. Out 
mediation o l Iho Hortonvillo dispute failed to reach a settlement, and the case went to factlinding 
The teachers struck nnd all ol them were fired. However, the Wisconsin Supreme Court declared 
that tho teachers had been c-.nicd due procoss and ordered them to bo reinstated. Tha school 
board nppoaled Ihe ruling to Iho U.S. Supromo Court which overturned tho Stato Court's ruling and 
doclarcd that tho teachers had not been denied due process.

Controversy over Iho Hortonvillo school strike lod to the formation of a legislative study commit-* 
too which was composod of representatives from the teachers and tho school m. nagernent as well 
as neu ra l individuals. Alter holding statewide hearings on Iho problem, the comm tee proposed the 
prof 'I the present mediation-arbitration (aw.

I c, tho Wisconsin Legislature did not pass the committee's proposa l into law the first time
it w -8  Miu - Jucod in i975. Public soctor strikes continued. Two were school district strikes involving 
major employers in Wisconsin. Ono striko lasted approximately seven weeks, nnd tho other 
continued for 13 weeks. These strikes, along with tho Hortonville controversy, spurred legislators to 
pass  tho amendments to tho municipal employees law providing for mediation-arbitration. Legis­
lators viewed mediation-arbitration as a way to end -trikes nnd give nn nil o l finality to the collective 
bargaining procoss A sunset provision was added which calls for the reinstatement o l the o ld law il 
the new legislation is not reenacted or arnendod by Octobor 31 , 1981. Tho old law provided 
factlinding as tho final step of iinpasso resolution.



Law Includes Public
The 1970 amendments to the municipal employee lav/ require that the parties notify the 

Commission that \hey are going to begin negotiations. They also must notify tl.~ news media that 
negotiations are going to begin. The parties must present the initial proposals and the rationale 
behind these proposals at open public meetings. Alter these initial meetings in public, it is 
presumed that all further negotiations will be conducted in private, unless both parties agree 
otherwise.

If the parties cannot reach agreement after a period of negotiations, the parties or the State 
Commission initiates mediation. WERC sends one o f its staff members or one of the Commissioners 
to mediate the dispute.

Provides Mediation-Arbitration
If the dispute remains unresolved after mediation, one or both of the parties may petition for 

mediation-arbitration. In about 80%  of the cases there usually has been some effort at mediation 
before the parties petition for mediation-arbitration.

After tho petition is received by the State Commission the same person who mediated the 
impasse will investigate the situation. This investigator determines il thero has been a reasonable 
period of negotiation between the parties as required by statute. The investigator tries again to 
mediate the dispute.

Parties Give Final Oilers
II negotiations arc still deadlocked after a reasonable period c f time, each party must submit final 

offers to the investigator, stipulating which issues are not at an impasse. Each party has the right to 
read Ihe other party's offer and. afterwards, to change its own ofler.

^  Tho investigator will continue to accept offers and exchange them in this way as long as at least
one party has indicated a willingness to proce ed. The party which wants to change its oiler submits 
its change to thn other side. II tha! does not p ro/oko the other side to make a change. Iho 
investigation is usually closed and each parly is sluck with those o ile rs as final.

(

Inspires Change
Tho usual result of such a method, however, is to inspire the parties lo  continue making ollara 

a lter tho initial exchange. The parties see more progress than they have seen beforo Perhaps the 
parties rcalizo that ultimately an arbitrator will have to deal with total packages and each side wants 
its package to be 'he most reasonable.

Tho invesligat'. n is not c lo ;o t l until both parties havo seen one another's (mat o flc r and decided 
not to make any more changes. 1 tic statute Is designed to avoid surprises, with the goal o l voluntary 
settlements. Its aim is to avo id arbitration. In addition, tho more each party Imds out about the 
ultimate position that Iho othor party is going to tako, tho more likely it is that people who are holding 
back on cornprom so will be weeded out It is no longer in one's soil interest to Itold back because 
tho object o l mcdiation-arbitraton is to make one's o iler more reasonable than tho other party's 
oiler. There is always a possibility that what has been held back would have been th? stroke 
necessary to create a re< so rab le  package.

Either Party May Object
During this process, either party has tho option o f claiming that a  certain proposal is not a 

mandatory subject of bargaining. Under tho Wisconsin statu*, j . onfy mandatory subjects o l bargain*

0

/j?



i ;«n be submitted to mediation-arbitration. and each party is given the right ot claiming that a 
:.i,t >i* *ct is permissive instead o l mandatory. The challenged parly has the opportunity to amend its 

•iisal to make it a mandatory subject or to drop Ihe item to g e th e r , 
it ti ie parlies disagree over whether the proposal is mandatory or permissive, either may petition 

it,,- Commission lo make a declaratory ruling. On the other hand, no disagreement may arise. It 
n«,ith«:r party raises any objection about the status ot the proposals, il is presumed that every issue 
c im k I is mandatory.

Under the new Wisconsin law the parlies take the lollowing steps: negotiation, mediation, 
petition lor mediation-arbitration. investigation, submitting final oilers with a stipulation o l issues 
.,.in «rd upon, and raising questions over mandatory versus permissive issues, il desired.

pmtios Choose Arbitrator

Once Ihe investigation is c losed , the investigator reports to Ihe Commission that each party is 
oimi llocked. The Commission certifies Ihe deadlock and provides Ihe parties with a list o l live 

'neutral arbitrators. The parties alternately strike names until one neutral is left. This person is 
apiminted os mediation-arbitrator, often called a med-arbilrator. The employer must post a notice 
tlu l a  mod-arb trator has been appointed. Moreover. Ihe statute provides the public with the right to 
petition the Commission for a public hearing before Ihe rned-arbilralor begins mediation. The public 
ku ; only made this dem  ind. however, in about 10% o l the cases in Wisconsin.

Ih e  law requires lhai the med-arbitrator mediate. After the Commission certifies that Ihe parties 
ni,» deadlocked, no final j l le r s  can bo changed without Ihe consent o l both parties. Generally, 
unless both parlies a re ab le to make their positions a little more reasonable, those positions are 
fie .vn .

5;, f,» Varies

During this process, everyone in the dispute is aware that Hie med arbitrator must ultimately 
ct wir.o one o l Ihe Imnt o ile rs i< lire parties do not reach a mediated settlement. Somo arbitrators 
(p-i'i |,ko this because they prefer lo  fashion their own remedy. Erich med-arbitrator has his or her 
own style. Soma meo-urbitralors are noncommittal, concerned about possib ly prejudicing iho case 
il • goes lo  arbitration. This type o f med-arbilrator will osk the pantos il Ihey havo any changes to 
Ou'mj. H they say no. arbitration begins Whereas, other ined arbitrators bulievo that the intent o l Ihe 
s:.\!iito is to encourage voluntary settlements These med arbitrator lirst try to m ed ia te ..

individuals vary in their techniques Some med-arbitrators may even otter their own proposal il 
tlvv feel thoro is a possibility o l settlement. II no one accepts il. -jnc o l Iho final o ile rs will bo chosen. 
I l v  iitcd-arbilrnlor notifies tho parties t lu l a hearing will bo held und that each party should bo 
prepared to present evidence on its final otter. I  ho med-arbitrator no longer acts as a mediator. He 
o: ( tie now becomes an arbitrator And the parties split tho costs ot this med arbitrator.

p.rtios Prosent Evidence

I ;ich party presents its evidence, usually in the form o l briefs The med-arbitrator makes a 
dc.ision on wtiich packago is more reasonable, using ctiloria set forth in tho statute. Tho rned- 
ar:- trator must tako into consideration

\ •  .the lawful authority o l tho municipal omptoycr,
, •  iho stipulations o f tho . ames.
, •  tho financial ability o f Ihe government urvt to meet iho settlement costs.

\ st tho interest and wetlarc o f tho public.



• y/ages. hours and condilions of employment of other municipal employees performing 
similar work in the same community or in private employment in the same or other

• communities.
• •  -the consumer price index.

o overall compensation being received.
r o -changes in the foregoing during the proceedings, and

» pH other fa 'to rs  normally and traditionally laken inlo consideration by factfinders and 
arbitrators

Tho Wisconsin law is intended lo  encourage voluntary settlement, and procedures are built in all 
along Ihe way lo  force the parties to do this. The arbitrator will generally devote one day lo  mediation 
and another day to an arbitration hearing. In many cases, the med-arbitrator will schedule these 
events on consecutive days. If Ihe med-arbitrator (ails at mediation, arbitration will occur on the 
following day.

Parties Can Stop Procoss

The Ming o l a  prohibited practice complaint will not interrupt any med-arbitration procoss or 
delay the arbitration decision. The only way a  party can ston mediation-arbitration is to question the 
status of a proposal. A parly may raise the question whether an issue is mandatory, permissive, or 
illegal.

The Investigation ceases until the Comrnsoion makes a decision about whether the issue is 
mandatory or not. II the subject is deemed mandatory e med-arbitrator proceeds with the case. II 
it is ruled permissive, tho alfectod party may change its proposal into a mandatory subject. This 
may. in turn. pro\ J ;e  Iho other party to mako a change, and the process continues. As slated oarlier. 
the investigation is not c losed until either or both parlies indicate that they are not going to make any 
moro changes.

L a w  Penalises Strikers
•

Under Wisconsin law. strikes arc iflogal except In cases where both unir n and om p foye r. 
withdraw their final o llo rs at Iho litnn the arbitration hearing is set. Tho union may thuri nive a 10-day 
notice, oiler which it may legally strike However, citi/cns may enjoin the striko il thoy can show that 
tho striko is harmful to the public health and salcty.

Tho 19 /8  amended statute sets forth specific penalties tor illegal strikes, and (or Icoal strikes 
which continue alter being enjoined Ttioso penalties are tar more sovoro than thoy were in tho 
previous law. It a striko continues alter an injunction, the union automatically loses its lair share nnd 
chockoll rights lor on entire year

Eech individual who strikes is penalized at the rate ot S10 per day fm being on strike. Tho union is 
chaigod S ?  per day (or each member on strike up lo  a maximum o l *  10,000 Moreover, tho court 
may impose additional penalties beyond the ones specified in the statute il the union is found in 
contempt o l court. Prior to Iho 1 9 /8  amendments there was a S250 limit on contempt lines. Such a 
limit no longer exists. II either o l the parties tails to carry out t arbitration award, it must pay civil . 
liability, attorney's lees , and any other costs that tho couil decides.

C o m m i s s i o n  Interprets L o w

Since Ihe amendments wont into c lloct in 1978, tho Wisconsin Employment Relations Commis­
sion has had to issue several decisions interpreting the law. One interesting case  involved an



employer who wanted the rned-arb;tra!or to rl;»’.»••• • from three alternative wage proposals instead of 
only on j  final offer After hearing arguments f v n  both sides, the Commission ordered the employer 
to make one single final offer as provided h\ th-* statute. The employer had argued that offering 
altorniativeswould allow greater innovation m 'vgotiations. He claimed lhat innovative approaches 
to solulions are not possib le under the conservative arbitration p'ocess.

In another case, an employer said he would dot participate in mediation-arbitration until the' 
union showed its final offer to its membership Ih e  Wisconsin Employment Relations Commission 
ruled that the union was under no obligation tn do this as a condition tor mediation-arbitration.

The Commission recently ruled that mediation*arbitration must be used when there are impas­
ses over successor agreements, initial agreements, reopener provisions, and multiple-year ag ree­
ments with wage reopeners. However, the Commission ruled that mediation-arbitration does not 
apply to disputes over the interpretation of contract language during a contract period. Rather a 
grievance arbitrator should decide on such oisputes.

Declaratory Rulings Increase

One of the most notable differences in public sector labor relations since the 1970 amendments 
is an increase in requests for declaratory rulings. Declaratory rulings indicate which subjects o f . 
bargaining are mandatory, an important d irec tion  because only impasses over mandatory sub ­
jects can ba submitted to mediation-arbitrat.cn.

In 1977 before Ihe law v/as amended, there were six declaratory rulings; since 1973 there have 
been 29 such rulings. Each case may involve decisions on 'he status of many issues. An extreme 
example is a case  in which a party request?e .»declaratory ruling on 126 different issues before it 
would continue to negotiate

Law Discourages /\rbitration

What have been the results of mediation-.vbitration in resolving impasses in Wisconsin? From 
January 1 .1978 , to September 23 .1979 . WERC* has received 517 petitions for mediation-arbitration. 
O l these. 162 a re  still pending and 355  have bre .i settled.

Of the 355 settlements, 61%  were dismiss-:.' prior to certification of ‘mpasse; that is. a  petition for 
mediation-arbitration was filed, b jt  one o! WrRC's investigators was ab le to resolve Ihe dispute 
through mediation Four cases were dism iss:.’  nl’ or iho certification o l an impasse but prior to 
appointment ot a mnd arbitrator. Torty cos i f  "e re  dismissed after Ihe appointment o f a med- 
arbitrator but prior to an award.

Therefore, an analysis of those 355  settle-vnts shows that in only 93 cases was it necessary lo  
carry out the entire p rocess of mediation a rb : .'VC*'1 in order to reach a settlement. And of these 93  
awards, 24 were consent or split awards, Tf * means that Ihe parties to the dispute read ied  an 
agreement on the contract themselvos but wa ".fii it in the form o l an award It a lso might mean that 
tho panics accepted Ihe m ed -a rb itra to rp rop .'i.’ l instead of either one o f their own final oilers The 
romaining 69 awards wero decided ns follow? ?5 for the union and 31 lor tho employer. Seventy 

. percent of It-a modiation arbitration cases hA**' dealt with school employees.
ExtcnsK i  mediation has been earned c. by W E R C  without any petitioning for mediation- 

arbitration. Ttiero wero 2 3 0  mediation requ«*i * during this same limo period which resulted in 
settlement.

In summary, tho Wisconsin Employment - / .d o n s  Conimission has been involved with 747  ' 
cases since January 1978. Only 93 required a ~i\1;3!ion*erbitration award, about 1a%. Twenty-four 
o f those decisions wero consent or split d cc is :  i  Therefore. Ihe number o f awards has been small 
in relation to the number oi bargaining units ' '*•0 s'.fiio end to tho number of petitions filed



This does not mean, however, that mediation-arbitration with the threat ot binding arbitration has 
had no effect on collective bargaining in the public sector.

One apparent effect o f the mediation-arbitration lav/ has been to benefit weak unions and weak 
employers. Unions that have not had enough power to win certain provisions that may be standard 
in other contracts, such as a fair share or just cause clause, are winning these provisions now 
because many employers feel that they will be awarded anyway through arbitration.

Weak employers confronted with a strong union also benefit. Because only mandatory subjects 
may go to binding arbitration, these employers will not give in on permissive issues since there is a 
process to remove these issues from Hie arbitration process. Thus, the rnediation-aribitration 
procedure provides a balancing of powr r.

Eliminates Extremes

In the long run. mediation-arbitration also may tend to equalize v/age schedules so that extremes 
do not exist. It appears that one contr-.ct will look like all the others after a period of time. Obviously, 
the people who are on Ihe top wo> ’’J  not be compared to the people who are on the bottom during 
negotiations; the tendency is for people at the bottom to move up. It is difficult for employers to justify 
that their employees are at the bottom of the wage scale.

Mediation-arbitration a lso works against unique contracts. If a union has ifems in its contract that 
no other union in the .tate has. it is going to encounter difficulty in trying to retain those items when 
the employer argue., that there is nothing comparable in ihe stale.

Issues Remain the Same

The most common irsues reaching mediation-arbitration have not changed. Wages are number 
one. followed by fair share provisions, and health insurance. The number ol 'terns going to 
arbitration has decreased, however. Approximately three-fourths ot thn arbitration decisions deal 
with live cr lower issues. This reduction in issues at impasse may be related to the desire o l each 
party to present a more reasonable lin.il otter than tho other side. In coming up with a reasonable 
package, the more issues there are. the greater the chance of jeopardizing the whole package.

Another result of tho newly amended law has been an increase in professional negotiators at the 
table, especially on the employer's side. Because Ihe law requires many procedural stops nnd 
ultimately may result in arbitration, the parties are seeking more professional assistance. To a 
degree, this reliance on professionals has helped the parties avoid mediation-arbitration. If com pe­
tent professionals who do their homework are negotiating on both sides of the table, thoy will have a 
good Idea of the positions which can legitimately be maintained. This makes the parties gravitate 
towards a realistic position and alter going through all tho steps of mediation, a  settlement is usually 
roachod.

Takes Seven Months

Under tho mediation-arbitration pru/ision. it averager, about seven months from tho lime a 
petition has boon tiled to tho time an arbitration award is made. Unfortunately, this seven-month lag 
time has had two results. It has caused somo parties to sottlc voluntarily because they dread taking 
so long to get to arbitration. On ttio other hand, it has censed other parties to Mo their petitions lor 
mediation-arbitration prematurely in Iho hope that by the lime they roatly reach an impasse they will 
havo an invostigator all ready lo work on their case Such a roaction may have a chilling elfect on the 
other party which may have been willing to make some progress in negotiations. T his desire rapidly 
disappears once a petition lor mocjiation-nrbitrcf'oo has been Med by the other party Tho party

Med-Arbitration Alters Bargaining



decides instead to develop a position for arbitration, dropping any strategy for a voluntary settle­
ment.

. • *-

Law Meets Goal

However, one of the primary goafs of the msd'ation-arbitration system in Wisconsin is to 
eliminate strike's. In the two years since enactment Wisconsin has had three municipal employee 
strikes. One lasted only two hours, the time in between mediation sessions. Another strike by a 
group of six custodians lasted one day. The tni'd strike involves a sewage commission in Milwaukee 
and has been going for about a month. It is apparent that the new law has met this goal. Strikes have 
been sharply reduced.
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M E M O R A N D U M  O F  S U P P O R T

T h i s  m e m o r a n d u m  is p r e s e n t e d  by  N E A - A l a s k a  as a g e n eral 
o v e r v i e w  o f  s o m e  Oi. the b a s i c  r e a s o n s  r e l a t i v e  to t h e  
n e e d  to  c h a n g e  a n d  i m p r o v e  t h e  t e a c h e r  n e g o t i a t i o n s  law:
A S  1 4 . 2 0 . 5 5 0  - 1 4 . 2 0 . 6 1 0 .  It is i n t e n d e d  to p r o v i d e  the 
r e a d e r  w i t h  s o m e  o f  the b a s i c  d ata, r a t i o n a l e ,  a n d  a r g u­
m e n t s  for s a ^ i  c h a n g e .  N E A - A l a s k a  w e l c o m e s  t h e  o p p o r t u n i t y  
t o  p r o v i d e  a d d i t i o n a l  s u p p o r t i v e  i n f o r m a t i o n ,  e s p e c i a l l y  as 
i t  m a y  p e r t a i n  to t h e  v a r i o u s  p r o b l e m s  a t t e n d a n t  t o  t e a c h e r  
n e g o t i a t i o n s  t h r o u g h o u t  the Sta t e .

1. G e n e r a l  R e a s o n s  to C h a n g e  the S t a t u t e :

T h e  b a r g a i n i n g  p r o c e s s  h a s  l e n g t h e n e d  s i g n i f i c a n t l y  in r e c e n t  
ye a r s .  T h i s  is d u e  p r i m a r i l y  to the f a c t  t h a t  the b a r g a i n i n g  
l a w  a s  it is p r e s e n t l y  w r i t t e n  d o e s  n o t  p r o v i d e  f o r  f i n a l i t y  
o f  t h e  p r o c e s s  a n d  io a m b i g u o u s  at b e s t  r e l a t i v e  to i m p a s s e  
p r o c e d u r e s .  T h e  r e s u l t  has b e e n  s i g n i f i c a n t l y  i n c r e a s e d  f r u s­
t r a t i o n  o n  b o t h  s i d e s  o f  the b a r g a i n i n g  t a b l e  w h i c h  c r e a t e s  
h i g h  p o t e n t i a l  for c o n f l i c t  a n d  c o n f r o n t a t i o n .  T h e r e  is no  
i n c e n t i v e  f o r  e a r l y  r e s o l u t i o n  o f  n e g o t i a t i o n s .  W h e r e  t h e r e  
is l e q i s l a t i o n  p r o v i d i n g  p u b l i c  e m p l o y e e s  a n d  t e a c h e r s  w i t h  
t h e  r i g h t  t o  n e g o t i a t e  t h e i r  t e r m s  a n d  c o n d i t i o n s  o f  e m p l o y­
ment, i t  is e s s e n t i a l  t h a t  t h i s  l e g i s l a t i o n  d e f i n e  a p r o c e s s  
w h i c h  e n h a n c e s  the p o t e n t i a l  for a g r e e m e n t  b e t w e e n  the p a r t i e s .

P o s i t i v e  E f f e c t  of  t h e  P r o p o s e d  C h a n g e s :

In a n y  n e g o t i a t i o n s  p r o c e s s  the b e s t  a g r e e m e n t  is t h e  o n e  w h i c h  
is r e a c h e d  b e t w e e n  the p a r t i e s .  T h e  p r e s e n c e  o f  a m e d i a t i o n /  
a r b i t r a t i o n  p r o v i s i o n  w i t h i n  tho i m p a s s e  p r o c e d u r e s  i n c r e a s e s  
t h e  p o t e n t i a l  for a v o l u n t a r y  b i l a t e r a l  a g r e e m e n t  b e t w e e n  the 
p a r t i e s .  It p r o v i d e s  an  o r d e r l y  p r o c e s s  w i t h  a p p r o p r i a t e  t i m e  
f r a m e s  w h i c h  l ^ a d  t o  c l e a r  f i n a l i t y ;  a n  A g r e e m e n t .  W h e n  f i n a l  
a n d  b i n d i n g  a r b i t r a t i o n  is the l a s t  s t e p  in i m p a s s e  p r o c e d u r e s ,

I
I



b o t h  p a r t i e s  a r e  f o r c e d  to c o n s t a n t l y  r e - e x a m i n e  t h e  r e a s o n a b l e n e s s  
o f  t h e i r  p o s i t i o n s  o n  t h e  i s s u e s .  W i t h  t h e  m e d i a t o r  a l s o  h a v i n g  
s t a t u t o r y  a u t h o r i t y  to f u n c t i o n  a s  an a r b i t r a t o r ,  t h u s  m a k i n g  f i n a l  
d e t e r m i n a t i o n s  if n e c e s s a r y ,  t h e  m e d i a t o r  c a n  c a u s e  the p a r t i e s  to 
c o n s t a n t l y  e x a m i n e  t h e i r  p o s i t i o n s  o n  t h e  i s s u e s  a n d  m o r e  e f f e c t i v e l y  
m a k e  r e c o m m e n d a t i o n s  w h i c h  w o u l d  le a d  to t h e i r  r e s o l u t i o n  s h o r t  of  
i m p o s i n g  a n  a r b i t r a t i o n  a w a r d .  U s e  o f  t h e  " l a s t  b e s t  o f f e r "  t e c h­
n i q u e  on a n  i t e m  b y  i t e m  b a s i s  is of s i g n i f i c a n t  v a l u e  to the 
m e d i a t i o n / a r b i t r a t i o n  p r o c e s s  in t h a t  it f o r c e s  t h e  p a r t i e s  to c o n­
s t a n t l y  e x a m i n e  t h e  r e a s o n a b l e n e s s  a n d  v a l i d i t y  o f  t h e i r  p o s i t i o n s  
a g a i n s t  t h e  p o s s i b i l i t y  t h a t  t h e y  m a y  h a v e  to s t a n d  t h e  t e s t s  a n d  
s c r u t i n y  o f  o b j e c t i v e  t h i r d  p a r t y  a n a l y s i s .  A d d i t i o n a l l y ,  l a s t  b e s t  
o f f e r  o n  a n  i t e m  b y  i t e m  b a s i s  c l e a r l y  r e s t r i c t s  t h e  l a t i t u d e  o f  the 
m e d i a t o r / a r b i t r a t o r  a n d  i n s u r e s  t h a t  a n y  a w a r d  w i l l  be  w i t h i n  the 
p a r a m e t e r s  set b y  t h e  p a r t i e s  t h e m s e l v e s .

3. A r b i t r a t i o n  in the T e a c h e r  B a r g a i n i n g  L a w  B e n e f i t s  the P u b l i c ;

T h e  m e r e  p r e s e n c e  o f  a r b i t r a t i o n  as t h e  f i n a l  s t e p  in t h e  i m p a s s e  n 
p r o c e d u r e s  in t h e  t e a c h e r  b a r g a i n i n g  l a w  s i g n i f i c a n t l y  d i m i n i s h e s ,  
i f  n o t  e l i m i n a t i n g  e n t i r e l y ,  t h e  c o n f l i c t  p o t e n t i a l  w h i c h  e x i s t s  in 
t h e  n e g o t i a t i o n s  p r o c e s s .  I t  is a fair, e q u i t a b l e ,  a n d  o b j e c t i v e  
m e c h a n i s m  f o r  d i s p u t e  r e s o l u t i o n  a n d  c l e a r l y  i n c r e a s e s  the p o t e n t i a l  
for a b i l a t e r a l  a g r e e m e n t  r e a c h e d  s h o r t  o f  i m p l e m e n t a t i o n  o f  the 
a r b i t r a t i o n  p r o c e s s  B y  s o  d o i n g ,  t h e  c o n t i n u i t y  o f  t h e  i n s t r u c­
t i o n a l  p r o g r a m  is a s s u r e d .  N e g o t i a t i o n s  s e t t l e m e n t s  r e a c h e d  b y  t h e  
e n d  o f  a g i v e n  s c h c o l  y e a r  a l s o  f a v o r a b l y  i n s u r e  t h e  s t a b i l i t y  o f  the 
t e a c h i n g  s t a f f  a n d  p r o v i d e  t h e  e m p l o y e r  m o r e  r e l i a b l e  i n f o r m a t i o n  to 
u s e  in t h e  r e c r u i t m e n t  p r o c e s s .  T h e  s t a t u t o r y  c h a n g e s  w h i c h  h a v e  
b e e n  p r o p o s e d  p r o v i d e  t h e  p a r t i e s  w i t h  a c c - s s  t o  t h e  m e d i a t i o n / a r b i t r a­
t i o n  p r o c e s s  a t  a n y  t i m e  o n  a v o l u n t a r y  b a s i s  w h i l e  a s s u r i n g  s t a t u t o r y  
a c c e s s  to e i t h e r  p a r t y  a f t e r  M a r c h  1. T h i s  i n s u r e s  a f i n a l  a g r e e m e n t  
b y  t h e  e n d  o f  the s c h o o l  y e a r .  It  f u r t h e r  p r o t e c t s  t h e  p u b l i c  i n t e r e s t  
b y  r e s t r i c t i n g  t h o  a r b i t r r t o r  to a n  a w a r d  w h i c h  d o e s  n o t  r e q u i r e  a tax 
r a t e  i n c r e a s e  o r  a d d i t i o n a l  f u n d i n g  f r o m  a n y  s o u r c e .  F i n a l l y ,  t h e  
c h a n g e s  p r o v i d e  an  e q u i t y  w h i c h  h a s  b e e n  m i s s i n g .  S i n c e  1 972, c e r t a i n  
C a t e g o r i e s  o f  p u b l i c  e m p l o y e e s  in  e s s e n t i a l  s e r v i c e s  i n  A l a s k a ,  n e g o t i a  
t i n g  ^ n d o r  t h e  P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t ,  h a v e  h a d  a c c e s s  t o  fina. 
a ' d  b i n a * n g  a r b i t r a t i o n .  If w e  a r e  t o  s u g g e s t  t h a t  t e a c h i n g  a n d  e d u c a­
tio n  is s o  i m D o r t a n t  t h a t  d i s r u p t i o n  o f  t h e  p r o g r a m  is to be m i n i m i z e d ,  
a r b i t r a t i o n  as the f i n a l  s t e p  in t h e  b a r g a i n i n g  p r o c e s s  i 3  e s s e n t i a l .

4. C r i t i c i s m s  f r o m  ( w o n c n t s :

S o m e  s u g g e s t  t h a t  a r b i t r a t i o n  m a y  u s u r p  t h e  l o c a l  c o n t r o l  o f  a s c h o o l  
b o a r d .  T h i s  a t t i t u d e  r e p r e s e n t s  a c o n f l i c t  in t h i n k i n g  in t h a t  s c h o o l  
bo a r d r  h a v e  a s t a t u t o r y  o b l i g a t i o n  to a l s o  n e g o t i a t e  w i t h  c e r t i f i c a t e d  
e m p l o y e e s  o n  m a t t o r s  p e r t a i n i n g  t o  t h o ^ r  e m p l o y m e n t  a n d  f u l f i l l m e n t  
of t h e i r  p r o f e s s i o n a l  d u t i e s  a n d  e n t e r  i n t o  A g r e e m e n t s  r e g a r d i n g  t h o  
same. F u r t h e r ,  it s u g g e s t s  a p o s s i b l e  a d m i s s i o n  b y  s o m e  t h a t  t h e  p o s i­
t i o n s  t a k e n  o n  s o m e  o f  t h e  b a r g a i n i n g  i s s u e s  ar  ' n o t  r e a s o n a b l e  o r  
d e f e n s i b l e .  T h i r d  p a r t y  i n t e r v e n t i o n  a s  a d i s p u t e  s e t t l e m e n t  p r o c e d u r e  
h a s  l o n g  b e e n  e s t a b l i s h e d  aa e f f e c t i v e  in A l a s k a ,  a r o u n d  t h e  c o u n t r y  
a n d  in tho p r i v a t e  s e c t o r  for m a n y  y e a r s .  T h e  s t a t u t o r y  p r o c e d u r e s ,  
w h i c h  p r o v i d e  lor b i n d i n g  a r b i t r a t i o n ,  h a v e  b e e n  in p l a c e  a n d  w o r k i n g  
for a n u m b e r  o f  y e a r s  a n d  h a v e  b e e n  a c c o p t c d  a s  o m e a n s  o f  d i s p u t e  
r e s o l u t i o n .  T h o  r e a l i t y  o f  t h i s  p r o c e s s  s h o w s  u s  t h a t  t h o  p a r t i e s  
r e a c h  a g r o u m o n t  o n  t h e i r  d i f f e r e n c e s  in  t h e  v a s t  m a j o r i t y  o f  c a s e s



----
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w i t h o u t  t h e  n e e d  for a r b i t r a t i o n .  A n o t h e r  a r g u m e n t  p u t  f o r w a r d  
is t h a t  o f  r e s i s t i n g  ' o u t s i d e '  i n t e r v e n t i o n  in t h e  d i s p u t e .  H o w­
ever, a s  w a s  p r e v i o u s l y  s t a t e d ,  " o u t s i d e r s "  a c t i n g  as  a r b i t r a t o r s  
a r e  t h e  v e r y  p e o p l e  w h o  a r e  e f f e c t i v e  in the g r i e v a n c e  d i s p u t e  
s e t t l e m e n t  p r o c e s s .  F u r t h e r ,  s c h o o l  b o a r d s  a r e  i n c r e a s i n g l y  h i r i n g  
" o u t s i d e r s "  to r e p r e s e n t  t h e m  in n e g o t i a t i o n s  a n d  to a c t  o n  t h e i r  
b e h a l f  in the p r o c e s s .  In  a g r e e i n g  t h a t  t h e  c u r r e n t  t e a c h e r  b a r g a i n­
ing l a w  is in n e e d  o f  i m p r o v e m e n t ,  o p p o n e n t s  m u s t  r e c o g n i z e  t h a t  the 
b a r g a i n i n g  p r o c e s s  is c o m p a t i b l e  w i t h  t h e  s t a t u t o r y  r e s p o n s i b i l i t y  
to m a k e  d e c i s i o n s  a t t e n d a n t  to e d u c a t i o n a l  p o l i c i e s .  C o l l e c t i v e  
n e g o t i a t i o n s  is a p r o c e s s  b y  w h i c h  t h e  p a r t i e s  m a y  reach, a g r e e m e n t  
on m a t t e r s  w h i c h  a r e  o f  m u t u a l  c o n c e r n .

5. O t h e r  S u p p o r t i v e  D a t a  a n d  I n f o r m a t i o n :

T w o  m a j o r  s t u d i e s  e c e n t l y  c o n d u c t e d  w i t h i n  t h e  S t a t e  o f  A l a s k a  h a v e  
c o n c l u d e d  t h a t  A r b i t r a t i o n  is a v i a b l e  m e a n s  f o r  the d e f i n i t i o n  of 
f i n a l i t y  t o  t h e  t e a c h e r  n e g o t i a t i o n s  p r o c e s s .  T h e  G o v e r n o r ' s  B l u e  
R i b b o n  C o m m i s s i o n  o n  t h e  T e a c h e r  B a r g a i n i n a  L a w  a n d  t h e  T a s k  F o r c e  on  
L a b o r  R e l a t i o n s  e s t a b l i s h e d  b y  the A n c h o r a g e  S c h o o l  B o a r d  o f  E d u c a t i o n  
e s s e n t i a l l y  c a m e  to t h e  s a m e  c o n c l u s i o n s  in s u p p o r t  o f  a r b i t r a t i o n .
F.eccnt s u r v e y s  b y  v a r i o u s  L e g i s l a t o r s  f o u n d  s i g n i f i c a n t  p u b l i c  s u p p o r t  
f o r  a r b i t r a t i o n ,  o n e  o f  t h e m  a t  a l e v e l  in e x c e s s  o f  75%. S t a t e s  
a r o u n d  t h e  n a t i o n  a r e  m o v i n g  t o w a r d  a r b i t r a t i o n  a s  t h e  e f f e c t i v e ,  fair, 
a n d  e q u i t a b l e  m e a n s  o f  r e s o l u t i o n  o f  n e g o t i a t i o n s  d i s p u t e s  as  d e m o n­
s t r a t e d  b y  t h e  d a t a  w h i c h  is a t t a c h e d .  In  s p e a k i n g  b e f o r e  t h e  B l u e  
R i b b o n  C o m m i s s i o n  t h e  r e p r e s e n t a t i v e  o f  the F e d e r a l  M e d i a t i o n  and 

C o n c i l i a t i o n  S e r v i c e  a d v o c a t e d  c o n s i d e r a t i o n  o f  t h e  m e d i a t i o n / a r b i t r a­
ti o n  o p t i o n .  D a t a  f r o m  a r o u n d  the n a t i o n  s h o w s  a n  i n c r e a s i n g  f r e q u e n c y  
o f  a r b i t r a t i o n  b e i n g  p r o v i d e d  for i n  b a r g a i n i n g  laws. T h i s  s a m e  d a t a  
r e v e a l s  n o  n o t i c e a b l e  c h a n g e  in the s u b s t a n c e  in a r b i t r a t e d  s e t t l e m e n t s  
and; w h e r e  t h e  l a w  i s b e e n  in p l a c e  for a  n u m b e r  o f  y e a r s ,  f e w e r  s i t u a­
t i o n s  w h e r e  t h e  p a r t _ e s  h a v e  t h e  n e e d  to a v a i l  t h e m s e l v e s  of  the a r b i t r a­
ti o n  p r o c e s s .  I n  o t h e r  w o r d s ,  th e y  a r e  s u c c e s f u l l y  r e a c h i n g  b i l a t e r a l  
a g r e e m e n t s  s h o r t  o f  i n t e r v e n t i o n  b y  t h e  a r b i t r a t o r .  F u r t h e r ,  it s h o u l d  
be  n o t e d  t h a t  t h e  u s e  o f  a r b i t r a t i o n  is i n c r e a s i n g  in p r i v a t e  s e c t o r  
b a r g a i n i n g  a n d  in t h o  j u d i c i a l  a r e n a  in c i v i l  d i s p u t e s .

W i t h  a n  i n c r e a s i n g  n u m b e r  o f  t e a c h e r  b a r g a i n i n g  d i s p u t e s  g o i n g  into 
the i m p a s s e  p r o c e s s  a n d  n o t  c o m i n g  t o  r e s o l u t i o n  u n t i l  a f t e r  the s c h o o l  
y e a r  c o m m e n c e s ,  i t  is e s s e n t i a l  t h a t  w e  p r o v i d e  f o r  f i n a l  a n d  b i n d i n q  
a r b i t r a t i o n  now. *

R e s p e c t f u l l y  s u b m i t t e d :

R o b e r t  M a n n e r s  
E x e c u t i v e  S e c r e t a r y
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SENATE

FURTHER: F i n a n c e

D a t e :Mr.  P r e s i d e n t :The C o m m it t e e  on COMMUNITY f, REG.  AFFAIRS has had S B .127.
2 / 2 / 8 1

m a k i n g  a s p e c A i l  a p p r o p r i a t i o n  for a g r a n t  t o  the I n t e r i o r  V i l l a g e s  Assoc.

un der c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :
[ VI 
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I ]

do p a s s  [ ] do n o t  p a s sdo p a s s  w i t h  a t t a c h e d  am e n d m en ts (s)r e p l a c e  w i t h  CS f o r  _____________________________________________and recommends
] same t i t l e  [ j new t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  Noter e p o r t s  1t b a ck  w i t h o u t  r eco m m en d a tio nr e f e r r e d  to  t h e  __________________________________________ C o m m itt e eMEMBERS SIG N IN G  DO PASS MEMBERj  HAVING OTHER RECOMMENDATIONS:
u — c-L-

t  r x
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IN T E R IO R  V IL L A G E  A S S O C IA T IO N  
D EVELO P M ENT A L T E R N A T IV E !  PROGRAM

O R J I C T IV E  t  AMO PROGRAM BUDGET

P R IO R IT Y
UJ

PRIOR!
(b)

o t J t C T I V E  I i  T o  * R ( i f *  t h o  o U l a y e  c o r p o r a *  
t t o n e  O f  a  • •  l a c  t a d  r a t i o n  l a  c o l l e c t l o i  
o f  o l l l e y e  m m m r U U i I I n t o  a  d a v a l  
p la n n in g  p r o c a a a .

T I M IN G i  I I  a n o lh e

A .  T A S S S i
I .  A d a p t  y  s o a r  a I  t r a i n i n g  o a t a r l a l a  a n d  
d a v e ln p  p la n n l n y  a a a a lo n  t f a a f a i  t o  b o
« i d  f o r  o i l  o l l l e y e e .  I I S / I S  n e n -d a y a l•
I .  C o n d u c t  0 J - t  d a p  p la n n in g  a a a a lo n  
a l i k  e a c h  p a r t i c i p a t i n g  o l l l e y e  c o r p o *  
r a t  l o o .
I t  o l l l e y e e ,  I  d a y  a a a a lo n  l o  P o l r b o o t a  
I I  v l I l e y e e ,  I  d a y  a a a a lo n  l a  e l l l e y e  
O th e r  a a p o n a o a

I .  D o c « n e a t  t o a o l t a  o f  o o o h  p la n n l n y  
a a a a lo n  I n t o  a  M a t t e r  P la n  b o o h  f o r  
e a c h  c o r p o r a t i o n .
I t  o l l l a y e e  t  I  d a p *
I I  o i l t a y e a  t  4 d a y a

4 . C o o d o a t  o n o  i * a c  l * d a y  e w b -r e y  I n n a l  
• o r t a h o p  l o  w r l o M  o r o o a  o f  t o o  l o i o r l o r .  
l o  o o a t  c o n c u r r e n c e  b y  p o t l l o l p o t l o p  
a l i l o o o  c o r p o r a t l o n e  i o  f l o d l o y o  e n d  
r c c o o m a o d a t to o e  o f  i h o  p r o y r e a ,  a o d  b o  
o e p l o r a  p o a a l b l o  J o i n t  v n a i e t e e  o f  * 
e a l y h b n t I h  a l l  l e y e e .  
a  o o b - r o y l e e e l  o o a t i * a a  I I  d a y a l  
I  o a L - t e y l o n e l  e e e t l n y e  I I  d a y a l  
O th e r  a a p o o a a a

f t . t t t  P 

I I . 000 p

i . t a o  t  

t . t t t  p

H .  t

lt.«
I I . *

I.M

I .  P I t o o  l e y  a a a a lo o  t r e l o l a y  o a t a r l a l a

J .  A w l l e * e l a e a l  t r e m i n y  o a t a r l a l a  
l a l l d a / t a p o  p r a a a o t a t l o o a l

I .  t o f p a a t o d  p o t  I d e a  a o d  p a n t  s t a r  a s  
T  b o a r d / a t a f f

M M M M  
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IN T E R IO R  V IL L A G E  A S S O C IA T IO N  
D EVELO PM ENT A L T E R N A T IV E S  PROGRAM

0 E JC C T 1 V E  I I  AMO PROGRAM BUDGET

P R IO R IT Y  P R IO R IT Y

(a )  <b>

O b J E C T IV K  l i t  T o  a y a t a o a t i c a l l y  s t u d y  t h a  
b t o l o t t c a l  a n d  s o c i a l  a u r r o u n d ln y a  o f  
a a c h  c o o o u n l t y  a o  a a  t o  r a v a a l  t h a  
o o o p l a o a n t a r l t l a s  ( f a o t - f I n d l n y  and  
d a t a  y a t h e r l n y ) .

T IM IN G !  • •  o o n th s  l o o n th a  I I  U ir o u p h  I I I  

A .  T A IR S  I

I .  T O  r a a a a r c h  a n d  p r o v i d e  a o c lo a c o o o o io  
r a a o u r c a  in f o r m a t io n  t o  a a c h  p a r t i c i p a t i n g  
c o r p o r a t i o n .  M a t a r l a l a  w i l l  b o  p r e p a r e d  
l o  a d v a n c e  o f  a a c h  p la n n in g  a a a a lo n  
c o n d u c te d  u n d e r  O b j e c t i v e  I .

M l

t .  r t o s v c T t i

I .  E c o o o n lc  r a a o u r c a  o a t o r l a l  f o r  a a c h  partlclpat l a y  c o r p o r a t i o n  I . t t t  C  I . l e t  C

I .  A  p t e l l e l r a r y  o l l l e y e  p t o f l l o  ( o a p t  
a  o v e r  l a y s l  e h e w ln y  I a M  r a a o u r c a
l o f o r o a t l a o  f r o n  Ta a R  • >  a U t v a . i o o a t  o f- i *----fr o m  T e a t  • >  a b o v e . l o o e i  o f  
f i n a l  p r l o t l o y  o i l !  b e  t a y u e a t e d  fr o m  ' .  I M  -
o t h e r  e o n r c e a l  l . t t t  C  j . o o o  ‘

W O -T O T A L  I 4 ) , l t t  l i t . 100
O T P  1 C *  O V E R M A O  I t . M l  I T . I l l

T O T A L  I I .  ) U  • I I . M l

O b j e c t i v e  f .  I t

I t  v l l l a y a e  f  I  o a n -d a y a  I I I . 100 P
I t  o l l l a y o a  f  S  m a n -d a y a  M l . t o o  P

I .  I d e n t i f y  r a a o u r c a *  o n  v l l l a y e  
ao p o t a t l o o - o w n e d  l a n d .
I t  o l l l a y o a  t  10 o a n -d a y a  T l . t t t  P
I t  o l t t a y a a  t  I t  n a o -d a y a  I T . 100 P
T r a v e l  a o a t a  t  I  t r i p  ) , t t t  T  l . t t t  T



INTERIOR VILLAGE ASSOCIATION 
DEVELOPMENT ALTERNATIVES PROGRAM

OBJECTIVE III AMO PROGRAM BUDGET

PRIORITY
(a)

OBJECTIVE XIZi To daacribo and analyze th*
option* that exlat (or import aubatltutlon 
component* to th* Integrated Village 

.Induatry atructura.

TIMING! • month* (montha IS through 112)

A. TASRSt

1. Inventory altarnativa technology and 
amatt Induatry atudiaa performed by 
exietlng development aganclaa.
20/20 man-daya 
Travel aapanaaa

2. Review eaieting model* for village 
development attempted in other location* 
with comparable raaourca*.
20/20 aun-daya

2. Adapt reaaarch date to village coata 
and raaourca potential.
10 village* 9 2 man-daya 
IS vl11 age a I 4 man-daya 
Conaultant fee*

4. rurther development of Integrated 
village induatry model to apeclflo data. 
10/20 man-daya

i. prow srti
a

1. Village economic opportunity atudy 
completed end auitabl* for publication
_  _  _* ____a  a  a  — a *  -  « -------end public dlatribution.

2 . A lte rn a tiv e  development end appropriatetechnology reeource pub lica tion *  accumulatedand av a ilab le  fo r fu rth e r raeearch 1 ,0 .0  C
I .  inventory o f  a ta te  and fedara l reeource people fo r  te chn ica l aaaletance 1 ,000 C

WB-TOTAL
o rric t ovtRNEAO
TOTAL

120,000
- L 1 S 8

I I ,  soo

PRIOt
(II

IS,000 P 
1,000 T

s.ooo p

7,500 P

2,SOO P

2,000 C

11,1
2.1

1,1

11.1
10.1

».l

0.B

1.1

•40,BiIS .91
75,b

INTERIOR VILLACE ASSOCIATION 
DEVELOPMENT ALTERNATIVES PROGRAM

OBJECTIVE IV AND PROGRAM BUDGET
PRIORITY(a)

PRIORITY
(b)

SOO P

OBJECTIVE IVi To begin Implementation of 
tha I n t e g r a t e d  Village Induatry model.

TIMING! 4 month* (montha 17 through 112)

A. TASKS!
1. rormulata Integrated Vlllago tnduatriaa 
mouel for application to development project* 
propoaed by participating village*.
10 corporation* 9 2 man-daya if,000 p
IS corporation* 9 4 man-daya
Traval expenaac 2,000 T

2. Select ono development project from 
each of one/two village*

2. Oevelop and complete feaetblllty and 
financing propoaala for eelected develop­
ment project* and aecura funding. (Cover*
1VA ataff only-other funding will be 
aecured for actual feaaiblllty atudy work 
by conaultant*)
4. Develop intenaiv* training and technical 
aaaletance program for village corporation*' 
dealgnated development manager*.
10/20 aun-daya 
Traval expenaaa

5. Prepare a final report and evaluation 
of program. 0/12 man-Oaye

t. PRODUCTS i

1. Technical paper eultabl* for journal 
publication on tht I.V.t. model

2. Publication of a emall-acale economic 
development alternative* handbook.

2. Training and technical aaaletance 
tMteriele developed into a foimat auitabl* 
for publication and/or dlatribution.

2.SOO P 
SOO T

2,000 P

N

4; Pinal rapott and evaluation

SOB-TOTAL 
orPICE OVERHEAD

$13,000 P 
4.000 T

1,000 P

S.OOO P 10.000 P

5.000 P

3.000 C

5.000 c
1.000 C 

• 2 2 .SOO
. . t i l l *

5.000 P
1.000 T

2,000 P

0,000 P 

0,000 c

0,000 c
2,000 C 

$43,000
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•AUTHORITY TO CUTER CONTRACT NEGOTIATIONS
This  form must bo executed p r i o r  to enterin g  n e g o t i a t i o n s  regard ing  PROFES S I ORAL SERVICE CONTRACTS when the c o n t r a c t  amount is  in excess o f  $2,000 in an annual p e r io d .  T t n T "  in c lu d e s - the PROFESSIONAL SERVICES CONTRACTUAL RELATIONSHIP QUESTIONNAIRE on the back s i d e  o f  t h i s  form? Refer to Purchasing R egulat ions  Manual, Chapter b,  f o r  f u r t h e r  i n s t r u c t i o n s .DEPARTMENT: Community & Regional A f f a ir s  DATE: . inly loanDIVISION: Community Planning AMOUNT 0 F C 0 N T R A C T r _PREPARED DY: L.  H. Kimball ,  dr.TELEPHONE: 279-8636_________________ .$322,500PERIOD COVERED FROM: 7/1/80

T0:_,SZ3P2aiPurpose(s) o f  c o n t r a c t :
____________ To .administer _a_legislative appropriation. designed. to^nvgntory».aha.l.yze,-e v a lu a t e ,  and Implement economic development al term atlves  for  i n t e r i o r communities o f  Alaska .We intend to  n e g o t i a t e  with the f o l low in g  persons or  f irm s.  Agencies SHOULD l i s t  a t  l e a s t  th r e e  ch o ice s  or e x p l a i n  why i t  i s  not p o s s i b l e .

NAME AODRESS I n t e r i o r  V i l l a g e s  Asso ciat io n (nonpro f i t ) ALASKA BUSINESS LICENSEYES m .YES HOYES • HOBudgetary Data:BRU NAME COMPONENT_________________________________________0 DIGIT CODE_______________________________________The concurrence o f  the Department o f  Adm in is trat io n  i s  sought so t h a t  we may proceed to n e g o t i a t e  the above c o n t r a c t .FOR THE DEPARTMENT:
' O ^ l ^ r E N M I t ^ ^ A u T M O R l Z E D  REPRCSlNIATTv E

The proposed c o n t r a c t  a u s t  be forwarded to the Department o f  A d m in is tra t io n  a f t e r  c o n t r a c t o r  and Departmental s ig n a tu re s  havo been a f f i x e d  but p r i o r  to e x e c u t io n  o r  e f f e c t i v e  d a t e ,  f o r  f i n a l  approval .
(REV. 12-76)



PftCFESSIOtW. SERVICES CONTRACTUAL r.SLATIC'.SMIP Qv€ ST I Of .'WIRE
/ •

Pso?c:.iD contractor; i n t e r i o r  V i l l a g e s  A s s o c i a t e--------

• .
4

WILI. THE CONTRACTOR flE SU3UECT TO SUPERVISION OT AGCNTS, CTPICIAIS, OR EMPLOYEES OF THE STATE?

WILL THE STATE SE INVOLVED IN TRAIf*NG THE CONTRACTOR AS TO The KETKJOS ATO/CR TECHNIQUES THAT ARE TO DE 
USED TO ACCCV-°L)SH THE WORK THAT IS TO BE DONE?

WILL IT r.E NECESSARY FCR THE CONTRACTOR TO RENDER THE SERVICES PERSONALLY?

WILL THE CONTRACTOR DE HIP.IUC/FIRI;^, SUP£RVISU« AND FINANCING PAYMENT OF NGM-STATE EF'PlOYEES IN 
CONJUNCTION WITH 1h£ lU LFILU  LNT OF TmE PROPOSED CONTRACT? ---

WILL THE STATE RETAIN THE RIGHT TO SPECIFY THE K3URS (E .G ., START/STOP TIKES, M |f ! l« M  OR PMXtPW FOURS, 
CAYS CF WEEK, ETC.) CURING VMICH THE CONTRACTOR IS TO ACCOMPLISH THE WORK REQUIRED BY THE ASREE.rS.NT?
IF SO, WMAT WILL BE THE NATURE OF THE SPECIFICATION?_______________________

WILL THE STATE RETAIN THE RIGHT TO SPECIFY TlC LOCATION AT WHICH THE CONTRACTOR WILL PERFCfW THE 
REQUIRED SERVICES?

WILL THE STATE RETAIN Th* RIGHT TO SPECIFY T K  OR OCR OR SEQUENCE IN WHICH T K  TASKS INVOLVEO KILL BE 
ACCCKPllSKD?

KILL the CONTRACTOR DE PAIC CASED UPON TIKE WORKED (E.G ., MOl*S, DAYS, MONTHS) ( IN  CONTRAST TO PAYMENT 
FCR CCH>lETION CF A PRODUCT OR, IN THE CASE OF PROGRESS PAYMENTS, A SPECIFIED PORTION OF THE TOTAL
PROOUCT)?

WILL THE CONTRACTOR PE REII*3’JRS£0 FCR HISCEllttCOUS EXPENSES, SUCH AS TRAVEL, OVER AND A90VF TIC 
CCTTPENSATICN ACREEO UPON FOR THE SERVICES 10 bC RENDER'D? (CHECK "NOT APPLICABLE" IF 1.0 MISCELLANEOUS 
EXPENSES, 5CCM AS 1RAVEL, WILL U  INVOLVED IN ACC Of'PUSHING Tl€ WORK TO OF DONE).

WILL TIC STATC SURPlY TOOLS H O  KATCRIALS WftSSARY FW THE COfTRACTOR TO ACCO'ALISM T i*  WOK TO BE 
M »  ( O C lK *YOT APPLICABLE" CC1U N  IF 110 TOOLS FAD/M T'ATERIAlS ARE INVOLVED IN TlC WORK TO BC DC**).

k i l l  T ic  CONTRACTOR bl EXPOSED 10 TIC RISK OF A F lU L X U l LOSS IPOER T K  TERMS OF TIC rRO"CSlO
ASWfKUIT?
WILL THE CftETTACTC* BE /FT CPU 0 LIABILITY PROTECTION l?J«R STATE rLRCHRSeD H/UAV.CC POLICIES?
IF  SO, »H\T TYPE OF COVtPAU?______________________________________________
IS THE CONTRACTOR CuJW'ill » A PARTY TO ASAtCKNTS FOR TfC PROVISION OF SIMILAR SERVICES TO IWi-STATE ('.71 TILS?  ‘

DOES Tl<S CCYTR/eTOR r u t  MIS/iCR SERVICES AVAILAClE to  TIC c e > :r a l t x b l ic  ( I . e . ,  MAINTAIN AM OFFICE IN A 
FUJLIC r t / « ,  AOFERTISE i i ;  U U C J  FVOES, TRADE JDU1NUS, ETC.)?

WILL T ic  STATE U  SURPLVIfr. O f  ICE OR OTiCR »M K SPACE FOR I K  USE OF TIC CONTRACTOR? (CHICK TOT  
AFP. lO t lE "  IF UUK W ICC IS CT4.Y INCIDENTAL IN PAOVIOIX TfC K Q J IH D  S’ RvlCtS).
W i l l  > C  STATE 1C  /RLE TO D llO W W C TIC CONTRACTOR FRICR TO CO P U T  I OR CF CONTRACT 10% KTASO.S OTKR 
TrvVI FAILURE TO FCRfCTM AS W*ICH ICD Of THE CR H C  U AVAILABILITY V  APPRO* | AT (O TIROS?
W i l l  TlC •V.*Cf.'7W  IUKT TlC r/l/KATUS PARTY I TABLE fCR FAYT«T(T OF OVACfS RISING O Jt OF TIC 
FAIIUTC TO Fl*lCRH?

W IU  TIC STA1C M*.V? TIC kIGMt OF FIRST CALL O l TIC SfR.KCS OF 1l «  C0NTVKIC1T
WILL T lC  C fN I.A C IW  BC VXTO 10 CUVLY WITH TK  CTUALl POLICIES H O  PttCt.XTCS Ct/.tK’H lf. H C  COWVIOR 
CF STATE U VU fftrS  Or TK  FtO O M O  ACAtl.MLHT?I
%Hi IS IT U I IC O  PRfIIRABU TO COIIRACT FOR I K  Afgui«lO S*R/ICTS IMSTC/O OF MIR|*£ l i t  n c lO fP E  10 
PRC/1 DC TKHT
 T h l l  s h o r t  t t r a  P r o j e c t  d o t  n o t  w a r r a n t  d t v t l o p — n t  o f  now  s t i f f  w l t M n
 A S t t t t  * q » n c y .  I t  was n o t  U w  l a g l s l a t u r ^ s  I n t e n t  t o  do s o .___________

Tit MOVE SIAtUVMTS TRUE H O  <CT*C» TO 1iC M i l  C* Ilf  IH U U O C I,
o 5 C ^ r   7/2S/80

s ic /A iun  ^  n n c  o u i
. m i s  u<  n i t  t r  i k  t m K  / /bu tm  m r  u  A r n ir r o .



UACN 7SS Tue Aug 03 1980 13:18 Channel 4410 36 Users

Userid 7JGCRA-LGAD 
Passwd 7
■ m i l i u m
1 Hail nessage waiting.

'♦MAIL 
hail
Ml AGCRA-LGAD 
»P
Ml AGCRA-LGAD

%

TO LYNN UEGENER, DIRECTOR, DIV. ADMIN SVCES 
AUGUST 5, *.9̂ 0 FROM LAURENCE H. KIMBALL, JR.V 
DIRECTOR, DIV. COMMUNITY PLANNING 
SUBJECT: JUSTIFICATION FOR CONTRACTING UITH
INTERIOR VILLAGES ASSOCIATION 
AS A FOLLOU UP TO MATERIALS ALREADY SUBMITTED ON THIS 
ISSUE I OFFER THIS ADDITIONAL INFORMATION.
The project envisioned in FCCHB-60 IS REFERRED TO AS 
"developnent alternatives progran of the interior villages 
association.' the original concept for such a project de­
veloped fron previous progran experience of iva working 
jointly with the Alaska Renewable Resource Corporation 
fAKRC). THE PROGRAM IS DESIGNED TO SUPPLEMENT THE EXISTING 
FUNCTION OF IVA AN D TO PROVIDE MANAGERIAL SUPPORT TO RURAL 
ENTITIES HAVING ECONOMIC DEVELOPMENT POTENTIAL.
IVA IS IN A UNIQUE SITUATION IN THAT NO OTHER REGUN OF RURAL 
ALASKA HAS AN ORGANIZATION ESTABLISHED AS A NONPROFIT TO PROVIDE 
LAND MANAGEMENT AND ECONOMIC DEVELOPMENT ASSISTANCE TO RURAL 
COMMUNITIES AND VILLAGE CORPORATIONS. IN THIS PARTICULAR CASE 
IVA REPRESENTS THE VEHICLE UHICH ACTS AS MANAGEMENT STAFF AND 
LIAISON IETUEEN POTENTIAL ECONOMIC DEVELOPMENT GROUPS (VILLAGE 
CORPORATIONS) AND SUPPORT GROUPS SUCK AS ARRC.
AIRC HAS WORKED UITH IVA ON THIS PROGRAM AND HAS PROPOSED TO 
CONTINUE ITS INVOLVEMENT AS PARTY TO A MANAGEMENT TEAM THAT URL 
PROVIDE DIRECTION AND MANAGEMENT LEADERSHIP TO THE PROJECT. THE 
MANAGEMENT TEAM URL CONSIST OF REPRESENTATIVES FROM JCRA, ARRC, AND 
IVA. THE MANAGEMENT GROUP URL REVIEU AND APPROVE UORK PROGRAR(S) 
ASSOCIATED UITH THE CONTRACT, ADVISE AND APRPROVE ON STAFF QUALIFICATIONS 
FOR THE PROJECT AND STAFF HIRED, AND URL MONITOR AND ADVISE ON THE 
PROGRESS OF UORK INROUGH REGULARLY SCHEDULED MEETINGS.
IVA UAS ESTABLISHED |N 197* UNDER A SET OF BASIC GOALS DESIGNED TO 
CONTRIBUTE TO THE IMPIIMENIAI.ON OF TNE ALASKA NATIVE CLAIMS SC1REHCNT 
AC! THROUGH THE PROVISION or SUPPORT SERVICES. A ORET DEAL OF EMPHASIS 
HAS BEEN PLACED ON THE DEVELOPMENT OT ECONOMIC STABULITY WITHIN THE 
VILLAGE CORPORATIONS CREATED BY ANCTA. Th u  eamrrr rnoi urwfc i m a m

Tue Aug 05 13:01 (53) U 

Tue Aug 05 13:01 (S3) U



J u s t i f i c a t i o n  for Contracting with I n t e r i o r  V i l l a g e s  A s socia t io n
The Eleventh L e g is la t u r e  -  Second Session -  appropriated,  v ia  FCCSHB 60, the sum o f  $372,500.00 to be used to fu rt h e r  enhance ongoing economic development a c t i v i t i e s  1n In t e r io r  Alaska .  The Intended r e c ip ie n t  o f  said funds i s  I n t e r i o r  V i l l a g e s  A s s o c ia t io n ,  I n c . ,  a nonprofit  organiza­tion serving communities o f  the In t e r io r  Region.In 1979 I n t e r i o r  V i l l a g e s  A s s o c ia t io n ,  with a s s ist a n ce  from the Alaska Renewable Resources Corporation,  developed the framework f o r  a p i l o t  p r o j e c t  t h a t  1s designed to Inventory,  an a lyze ,  and evaluate economic development p o t e n t i a ls  f o r  predominantly rural  communities within the i n t e r i o r .  The p r o j e c t  addresses new techniques 1n p r o j e c t  f inancing f o r  rural business ventures and recogniz es ,  to a g re a t  e x t e n t ,  the potentia l  role o f  v i l l a g e  corporations formed under the Alaska Native Claims Settlement A c t .P u b l i c a t i o n s ,  t r a in in g  m a t e r i a l s ,  and economic models produced by th is  p r o j e c t  w i l l  be a v a i l a b l e  and ap pl ic able  to  communities and economic development I n t e r e s t s  throughout the S t a t e .I n t e r i o r  V i l l a g e s  A s so ciat io n  1s best q u a l i f i e d  to ca»*ry out the program for the followin g reasons:1.  I n i t i a l  development o f  the program o rig in a te d  1n In t e r io r  V i l l a g e s  A s so cia t io n  and a working r e l a t i o n s h i p  has already been es ta bl is hed between the A s socia t io n  and the Alaska Renewable Resources Corporation.2. The proposed program complements e x i s t i n g  funct io ns currently  carr ied  out by I n t e r i o r  V i l l a g e s  A s so ciat io n  and basic  s t a f f  requirements along with the a dm in istra t iv e  structure f o r  such a program are already
1n p l a c e .3.  Success o f  the p r o j e c t  r e l i e s  on the continued a v a i l a b i l i t y  c f  technical  a s s i s t a n c e .  I n t e r i o r  V i l la g e s  A s socia t io n  1s the recognized organ iz at io n  that  provides such planning and management technical  a s s is t a n c e  to coRinunltles and v i l l a g e  corporations o f  I n t e r i o r  Alaska .  Coordinationo f  t r a v e l ,  t r a in in g  s e s s i o n s ,  and s t a f f  a v a i l a b i l i t y  connected with the adm inistra tion o f  e x i s t i n g  programs w i l l  enhance t h i s  p r o j e c t  and undoubtedly decrease o v e r a l l  c o s t s .
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C O R P O R A T E  D E V E L O P M E N T  A N D  

T E C H N I C A L  S E R V I C E S  F O R  

V I L L A G E  B U S I N E S S  C O R P O R A T I O N S127V4 MINNIE STREET FAIRBANKS. ALASKA 99701 TELEPHONE: (907) 452*1601
THE DEVELOPMENT ALTERNATIVES PROGRAM 

MANAGEMENT, STAFFING, BUDGET, AND CONTRACT

I INAL DRAFT 

Introduction

The Development Alternatives P.ogram of the Interior Villcge Association 
(IVA) is designed as an intensive 15 month program to provide managerial 
support, "hands on" technical assistance, and a system of economic 
development methodology, investment evaluation, and project financing 
techniques to participating ANCSA village corporations in the Doyon 
Region of interior Alaska.

The program was developed on the basis of years of experience by 
IVA and others with the unique village corporation structure, and the 
fundamental problems which afflict the economic base of Alaska's very 
small rural communities. The program recognizes the unique role of the 
individual village corporation assigned by ANCSA as both a privately 
held profit making corporation and a major force for social improvement 
in its community.

This recognition is fundamental. In an rffort to resolve these 
often confusing, though basically complementary functions of the village 
corporations, a major feature of the Development Alternatives Program is 
the concept of Integrated Village Industry (I.V.I.). The concept, 
rooted in regional economic development theories of the economic base 
and export and Import substitution, will, during the course of the 
program, be adapted and refined for use by each village corporation in 
judging both the community value and profit-making potential of Individual
investment opportunities available to them.

%

Because of the public funds in the program, the requirement that 
the several products of the program be useful in dealing with a variety 
of statewide rural economic development problems and issues is well 
recognized and is of priority concern to Interior Village Association.These products w i l l  In clu d e :

1. Publication of an Economic Development Handbook for ANCSA
village corporations.



2. A standardized policy and procedures manual for use by village 
corporations suitable for publication.

3. An inventc ry of local and regional development programs, case 
studies, and projects in rural areas.

4. A resource and economic opportunity study for interior village 
corporations, suitable for publication.

5. A series of economic resource information packets for participating 
village corporations.

6. Training and technical assistance materials compiled into a 
manual suitable for public use.

7. A technical paper suitable for publication in a professional 
journal describing the development and application by means of a 
case study of the Integrated Village Industry model.

Management

The program will be intensive and fast paced in order to achieve 
its objectives within the 15 month time frame. IVA personnel, the 
program staff, and associated technical consultants must be fully alert 
to the ever changing economic, social and political dynamics of the 
Interior, and ready at all times to provide support and assistance to 
village corporation boards and management as they deal with increasingly 
complex and numerous investment opportunities.

"he management structure for the program will be rigorous in its 
imposition of timely performance requirements on its staff and associated 
consultants, tight fiscal controls, and monthly reports on expenditures 
of the publi funds which finance the program. Such rigor is essential 
in order to provide the flexibility necessary for response to unanticipated 
development opportunities as they emerge in participating rural communities,

The program will be under way during the period August 1, 1980, 
through November 1, 1981. Management oversight and control of program 
performance will be accomplished through a management by objectives 
process based on the four primary objectives presented in IVA's proposal 
for financing.

Interior Village Association anticipates that the following interior 
village corporations are most likely, possible, and not likely to agree 
to participate in the program:

Most Likely Possible Not Likely

Beaver Anvlk Arctic Village
Chalkyltslk Birch Creek Minto
Circle Dot Lake Nenana
Evansville Fagle Venetlc
Fort Yukon Healy Lake Tetlin
Grayling Holy Cross
Manley Rampart
Northvay Ruby
Shageluk Tanacross
Stevens Village MTNT
Tan ana Gnnn-a'Yoo
K'oyltl'ots'ina



In erder to manage the Development Alternatives program, IVA has 
created the following temporary staff positions. When filled, personnel 
in these positions will be assigned full-time for 15 months to the 
program, and will be answerable directly to the IVA President:

1. Program Director
2. Research and Information Officer
3. Publications Assistant and Program Secretary

Current IVA personnel will be invited and encouraged to apply for 
these positions. Regular IVA staff members may be assigned direct 
program responsibilities at the request of the Program Director with the 
concurrence of the IVA President, or on assignment by the President.
Time spent by IVA staff on the program will be charged as appropriate to 
the program on the basis of standard IVA billing procedures, fees and 
rates.

IVA will seek tht concurrence of the State of Alaska in the selection 
of a Program Director. Because of the pioneering and irnovative nature 
of the Development Alternatives Program, and because IVA has cormitted 
itself to finding the ’'state of the art" in small scale development 
methods and techniques, technical experts will be solicited world-wide 
and will be used extensively to work on certain program tasks. Areas of 
such expertise will likely include:

1. Small and cottage Industry development
2. Entrepreneurial development
3. Regional economic development
4. Regional and community planning
5. Renewable resource processing and development
6. International marketing
7. Development financing
8. Management methods and training

Advertisement and solicitation for technical expert > in these areas 
will begin, following the development by IVA of a standard procedure for 
developing R.F.P.'s, advertising, evaluating, nnd selecting bids.

Overall budget for the program is as follows:

Personnell:
Contract Serices: 
Travel per diem: 
Space & Equipment: 
Other direct costs:

$144,726 (38Z of total)
76,518 (21Z of total)
55,374 (15Z of total)
58,394 (16Z of total)
37.502 (10Z of total)

$372,514 *(100Z of total)

•error due to rounding



Program performance will be judged on the extent to which the fo r
general objectives are achieved. These are presented on the following
pages and constitute ihe scope of work for the Development Alternatives 
Program.

OBJECTIVE I : To engage the citizens of a selected region (a collective
of village communities) into a development planning process.

Timing: 12 months - Aug. 1, 1980 to Aug. 1, 1981

Task 1: To conduct a 3-5 day planning session with each participating
village corporation. Depending on the number of participating 
village corporations, as many as four sessions may be required 
in certain months.

Task 2: To conduct one 2 or 3 day sub-rejional workshop in each of the
Interior's seven sub-regions to seek concurrence by participating 
village corporations in findings and recommendations of the 
program, and to explore possible joint ventures.

Products: 1. Sample planning session materials.

2. Audio-visurl training materials.

3. Standard policy and procedure manual for village corporations. 

Tentative budget allocation: $90,6)2.00

Objective II: To systematically study the biological and social surroundings
of each community so as to reveal the complementarities. (Fact-finding 
and data gathering.)

Timing: 5 months - Aug. 1, 1980 to January 1, 1981.

Tasks: To develop and provide economic resource materials to each
participating village corporation. Materials will be prepared 
in advance of each planning session conducted under Objective I.

Products: 1. Economic resource materials for each participating village.

2. Land resource materials for each participating village.

3. Social characteristics for each participating village.

Tentative budget allocation: $37,756.00

OBJECTIVE III: To describe and analyte the options that cxis; for
Import substitution components to the Integrated Village Industry 
structure.

Timing: 8 months - Aug. 1, 1980 to March 31, 1981.



Task 1: 

Task 2:

Products:

Tentative

OBJECTIVE
model.

Timing:

Tasks:

Task:

Task:

Task:

Ta s k : 

Products:

Tentative

Develop an economic study, resource study and village
corporation economic opportunity study by March 31, 1981.

1. Economic data base study suitable for publl ition and public 
distribution.

2. Economic study suitable for publication and public 
distribution.

3. Resource study suitable for publication and public 
distribution.

4. Village corporation economic opportunity study suitable 
for publication and public distribution.

budget allocation: $60,408.00

Deve lop  e conom ic  d a ta  ba se  by November 30, 1980.

IV: To begin implementation of the Integrated Village Industry

12 months - Nuv. 1, 1980 to Nov. 1, 1981.

Formulate Integrated Village Industries model for application 
to development projects proposed by participating village 
corporations.

Select one development project in each of two villages.

Develop and complete feasibility and financing proposals for 
selected development projects, nnd secure development financing.

Develop intensive training and technical assistance program for 
village corporations' designated project development managers.

To prepare a final report and evaluation of the program.
1. Technical paper suitable for journal publication on the 

Integrated Village Industry model.

2. Publication of economic development handbook.

3. Sample training and technical assistance materials compiled 
into a manual suitable for publication.

4. Final report and evaluation, 

budget allocation: $90,612.00

* 9
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THE PUBLIC NATURE OF ANCSA VILLAGE CORPORATIONS

There appears to be a question of legality, of whether public 
monies can be spent to provide assistance to private, for-profit corporations, 
such as the ANCSA village corporations in the Interior, as proposed by 
Interior Village Association. The following are questions being asked of 
IVA:

How does this proposal serve the public interest?
How does technical assistance to private profit 

corporations serve the public interest?

Prior to answering these questions, there are several terms which 
need to be defined, and some current trends in public policy to be 
examined. First, the nature of ANCSA village corporations needs to be 
examined, from the perspective of ANCSA, the State of Alaska, and from 
the articles of incorporation of the village corporations themselves.
Second, the current attitude of public agencies toward private development 
activities needs to be examined in light of new legislation and current 
programs as well as recent recommendations of the Joint Federal-State 
Land Use Planning Commission. Third, the program of Interior Village 
Association should be examined as an effort by the village corporations 
themselves to unify their efforts in implementing a very complex piece 
of Indian Legislation.

I. Village Corporations. What are they and how are they different from 
other for-profit business corporations?

In the past, the Federal land settlem. .ts with American Indians 
generally have been administered by tribal governments. Very often these 
tribal governments have had the dual responsibility of managing the 
monetary and/or land assets of the tribe and also of providing government 
services. The tribal governments have a special trust relationship with 
the Federal govermcnt, who oversees the activities of the tribe. ]

ANCSA provides a totally new structure for Native claims settlements.
To carry out the purposes of the Act, ANCSA called for the creation of 
Regional Corporations and Village Corporations. The Regional Corporations, 
of which there were twelve, must be incorporated as Alaska business for 
profit corporations, and the shareholders of a particular Regional 
Corporation are the Natives of that region. Hie corporate form was 
apparently chosen because of its permanency and its utility in encouraging 
economic growtn. 2

Each Native enrollee had tin choice of also enrolling to a village 
corporation, or becoming an "At-Large" regional corporations shareholder. ( 
Host eligible Natives enrolled to both the Regional Corporation and to a 
village corporation, but a sizeable nunber of Natives felt they no 
longer had ties to a village and chose the "At-Large" status which 
Increased their direct monetary benefits from the Act, but left them 
owning stock in Just a regional corporation.

Village corporations had the option (under Section 8 of ANCSA) to 
become either profit corporations or non-profit corporations (an option 
not given to the regions). Every "lllage corporation in the State chos 
to be profit-making in nature, because profit-making corporations can 
make individual cash distributions to shareholders whereas, non-profit 

corporations cannot make such distribute to members. Thus, although



it is the opinion of many that many of the village corporation'- may not 
be able to make profit because of their limited capital base, it was 
beneficial to those corporations to retain a profit-making structure so 
that they can distribute payment to individual village members if they 
so desire. 3

ANCSA places certain restrictions on village corporations that are 
not usually found on other for-profit corporations. Sections 3(b) and 
(c) define who shall be the shareholders of these corporations. Section 
5(b) determines how these shareholders will be enrolled and to which 
corporation (although this was not always followed). Section 7(1) 
limits the use of Village Corporation funds received under ANCSA until 
a satisfactory plan for its use is submitted to the regional corporation. 
Section 8 deals fully with village corporations, subjects their budgets 
to review and approval by the regions for the first five years, and 
applies the same stock alienation, stock transfer and annual audit 
provisions as required of the Regional Corporations under Section 7.
Village Corporations shares of stock cannot be sold until 1991, and 
can only be voted if owned by Alaska Natives as defined in the Act.
There are many other generic problems with ANCSA, coo numerous to 
enumerate here, that further limit the ability of thi village corporations 
to achieve the intent of ANCSA, that [Section 2(b)] "the settlement should 
be accomplished rapidly, with certainty, in conformity with the real 
economic and social needs of Natives, without litigation, with maximum 
participation by N tives in decisions affecting their rights and property..."

Although the Settlement Act does not state a reason for having 
two levels of corporate entities, the obvious function of the Village 
Corporations is to insure that a portion of the settlement funds reaches 
the local level. Assuming this to the goal of the Village Corporations, 
there is practically no guidance in the Settlement Act .as to how the 
Village Corporations are to fulfill it. A

"The final feature of the Ce. Corporations distinguishing them from 
other Alaska business corporations will be their lack of business background 
or purpose. Host corporations arc formed either after the business is 
a going concern or when there is at least a contemplation of particular 
business ventures. The ... Corporations, by contrast, will have to develop 
their business orientation after the fact. A posr „ effect of this is 
that a great deal of money may be wasted in the early life of the ... 
Corporations throuji poor management and hastily conceived endeavors." ^
The foregoing was actually written about Regional Corporations, who have 
all the benefits of size. The problems of smaller village corporations 
can make the negative factors increase exponentially.

The Articles of Incorporation of every village corporation in the 
Doyon Region contain the following statements of purpose:

1. To act as a Village Corporation under the provisions of ANCSA
for the village of ___  , as defined in sections 3(c) and 8 of ANCSA.

2. To engage in any activity lawful to a business corporation under
the Act,...so long as such activity is not prohibited by, or 
inconsistent with, the provisions of ANCSA relating to the powers 
functions and operations c J Village Corporations.

3. To promote the economic. social, cultural, and personal wcll-bclnR
of all Natives ... enrolled to the Native Village of ______...,
and to engage in any and all lawful activities in furtherance of 
such purpose. (Emphasis added.)


