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NcA/AFT Recommendations to Effect Resolution of Certified Teacher Bargaining Law
Problems Through Revision of Alaska Statutos 23.40, tht Alaska Public Employment
Act (P.E.P.A))

The Alaska Federation of Teachers and NEA-Alaska do concur with other members Of
the Blue Ribbon Commission in their identification of the major issues confronting
labor and management in school district collective bargaining, and we eonmend our
fellow members for their serious efforts to find a solution to the complex problems
facing this Commission. There i1s a mutually recognized need to address the matters
of a policy statement on collective bargaining; employee/employer rights, authority
of a labor relations agency; scope of bargaining; right to strike; and finality
through binding arbitration.

NEA-Alaska and AFT, however, regard the most viable solution to these issues to

be the inclusion of teachers under the present Alaska Public Employee Relations
Act (P.E.R.A.) as anended (sec attached). It Is our conclusion that such an
Inclusion would meet the concerns expressed by studen®;, parents, teachers, and
administrators and insure the constitutional rights of teachers as school district
employees.

Our response is basic and striaghtforward. Ue question the need to establish new
agencies, new procedures, and expend additional state funds when In fact an
existing state agency charged with those responsibilities already exists. Me
believe that interjecting such a random and sweeping approach as proposed In other
commission " wber proposals will not lead to an orderly timely or final resolu—
tion of labur management problems. Ue believe that such complicated mechanisms
as proposed would likely exacerbate the situation. Ue strongly support and
endorse the findings calling for the establishment of a viable labor relations
agency, however, we submit that a strengthened existing agency with public sector
experl nee, the State Labor Relations Agency (S.L.R.A.), can accomplish this
mutual objective.

Ihe need for a clearly defined state policy regarding teacher collective bargaining
IS unquestioned. In the absence of such a policy, only chaotic, unbalanced power

by either labor or management can prevail. Ue are in agreement that a policy

?t%tem%pg gﬁAessential. Me find It to be consistent with, and already Incorporated
nto, P.E.R.A.

Me are In agreement that there needs to be an Employee Rights statement; however,

we disagree™ that this Commission has the expertise to define them. It was evident

that the leather, administration, board and parent members could only agree to

disagree on what those rights were. Me find the dearest deliniatlon of these

rights to be Incorporated In P.E.R.A. Ue believe that the correct interpretation

%E tQOfeRrgghts shouid rest with a professional disinterested agency, specifically
e S.1.R.A.

Me support findings relative to the role of a labor relations agency adjudicating
unfair labor practice charges. The Ari and NEA-Alaska representatives believe,
however, that the Agency®s authority should extend to enforcement of the provisions
I->cludeJ In any statute on collective bargaining for school employees. Resolution
of grievances and Interpretations of the terms of a collectively hargjincl agree—
ment should only be subject to a negotiated grievance procedure.
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The teacher representatives are in full agreement that the best agreement is one
reached without outside interference or assistance. He do find, however, that
availability of external .ources (labor relations agency, mediators, arbitrators,
legislators and judges) serve in various ways, as catalysts to promote resolution
and finality. When their roles, as defined in P.E.R.A., are understood they
enhance the likelihood of internal resolution. Their power to issue cease and
desist orders, determine findings of bad faith, finalize terms and conditions,
enjoin, or refuse to fund are reasons enough for the parties to reach agreement
without outside intervention.

He believe that the right to strike is essential to a "good faith" bargaining
process. He recommend, however, that the parties be provided an option to waive
their right to strike and proceed directly to binding arbitration. W emphasize
the workers' right to legal and limited economic sanction. It should be clear

to all Commission members, as evidenced in Anchorage last Fall, that tea hers have
the power to strike and will exercise, or may be forced to exercise, tha" preroga-
tive. Our intent is to legitimize, through P.E.R.A., the legality of Uking such
action only after all other avenues have failed. He believe that the P.E.R.A. act
has sufficient safeguards to assure that such measures would not occur for
unrealistic or transient reasons. An agency empowered with the right to deny
such a request, conduct hearings and monitor an election on this matter are
guaranteed means to that end. He therefore believe that teachers should be incor-
porated in the category of class 2 employees with the right to a legal, limited
strike.



RECOMMENDATIONS TO THE GOVERNORS
TASK FORCE

ON AS 14.20.550—-14.20.610

Teacher Bargaining Law

As representatives of IIEA and AFT on the Blue Ribbon Commission our recommendations
arc that the best options for constructive and positive revision to the current
teacher bargaining law lie within tho current Alaska Statute known as the Public
Employment Relations Act (PERA). This Act most effectively addresses the issues and
problems attendant to teacher bargaining.

In its eight years of existenco this law /as proven to be an effective ve" cle or
public employees and employers to negotiate on hours, wages, and terms and conditions
Slight modifications and :ovisions can ho made to effectively handle
in public school bargaining.

ot employment.
the somewhat unigue differences

Therefore, our approach is to comment, where appropriate, on each of tho Sections of

PERA.

b Alaska Statutes § 23.40.070

Article 2. I'ublic Employment Relations Act.

Section Section

10. Declaration of policy 190. Mediation

80. ngfhts of publie e Iokjee 200. Arbitration

90. Collective rgamlg nit 2lo Agreement

100. Itepreirntative™ and “electiona ﬁn ding

110, Unfair labor practices . . 220 Labor or employee orgamsatlon
120 Investleatlon nd conciliation of dues and emp gnafils, de-

comr) aints

130. Complaint and accusation

140. Orders and deC|S|ons

160. Enforcement %/ ctlnn

160. | owrr to invettigat and ompel
testimony

170. Regulation’s

180. Penalty for violation of order or

Jrtision

Editor's note.—Section 4. ch, 113,
SLA 1972, provides: *This Act It ap-
plicable fo organircd boroughs and
political tulHIvitiont of the state.

duction and aLYt%onratlon ,
230. ABS|stance by Department of Ij.

240. KITect oan acneétaynreuer}rl]tesmrsepresen.
260, pelitipe” %

20 Stiort title

me rule oy otherw ise, unless the leg.
tWatlve %OJ Fthe political suL I-
vision, b\y ordlnance or rraolut|0n re-
ject* having its provisions apply.*



See. 23.40.070. Declaration of policy. The legislature finds fiat
joint decision-making is the modem way of administering govern-
ment. If public employees have been granted the right to share in
the decision-making process affecting wages and working condi-
tions, they have become mere responsive and hetter able to ex-
change ideas and information on operations with their adminis-
trators. Accordingly, government is made more cfFcctive. The legis-
lature further finds that the enactment of positive legislation
establishing guidelines for public employment relations is the best
way to harness and direct the energies of public employees eager
to have a voice in determining their conditions of work, to provide
a rational method for dealing with disputes and work stoppages, to
strengthen the merit principle where civil service is in elfcct and
to maintain a favorable politi -al and social environment. The legis-
lature declares that it is the public policy of the state to promote
harmonious and cooperative relations between government and its
employees and to protect the public by assuring effective nnd
otrddergy operations of government. These policies arc to be effectu-
ated by

(1) recognizing the right of public employees to organize for
the purpose of collective bargaining;

(2) requiring public employers to negotiate with and enter into
written agreements with employee organizations on matters of
wages, hours, and other terms and conditions of employment;

(3) maintaining mcrit-systcm principles among public employ-
ees. (8 2 <h 113 SLA 1972)

It is essential that there be a logis~itive statement ot" commitment to tho principles
ol collective bargaining and this section 1is appropriate lor same.

Sec. 23.40.059. flights of public employees. Public employees
may sclf-organizc and form, join or assist an organization to bar-
gain collectively through representatives of their own choosing,
and engage in concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection. (§2ch 113 SLA 1972)

Appropriate as 1ia.

Sec. 23.10000. Collective bargaining unit. Tho labor reliu'ons
agency shall decide in each case, in order to assure to employees
the fullest freedom in exercising the rights guaranteed by 8§ 70—
2Go of this chapter, the unit appropriate for the purposes of col-
lective bargaining, based on such factors as community of interest,
wages, hours ard other working conditions of the employees in-
volved. the history of collective bargaining, and the desires of the
wmployeei. Bargaining units shall be as largo as is reasonable, and
unnecessary fragmenting shall be avoided. (5 2 ch 113 SLA 1972)

2



It is appropriate for a labor relations agency to make determinations relative to the
appropriateness of a bargaining unit. This section accommodates that need.

Sec 23.10.100. Representatives and elections, (a) The labor re-
lations agency shall investigate a petition if it is submitted in a
manner prescribed by the labor relations agency and is

(1) by an employee or group of employee, or an organization
acting in their behalf alleging that 30 per cent of the employees of
a proposed hargaining unit

(A) want to be represented for collective bargaining by a labor
or employee organization as exclusive representative, or

(E) assert that the organization which has Deen certified or is
currently being recognized by the public employer as bargaining
representative is no longer the representative of the majority of
employees In the bargaining unit; or

(2) by the public employer alleging that one or more organiza-
tions have presented to it a claim to be recognized a? a representa-
tive of a majority cf employees in in appropriate unit.

(b) If the labor relations agency has reasonable cause to believe
that a question of representation exists, it ahall provide for an
appropriate hearing upon due notice. If the labor relations agency
finds that there is a question of r‘presentation, it shall direct an
election by secret ballot to determine whether or by which organi-
zation the employees desire to be icpresented and shall certify the
results of the elect.on. Nothing in this section prohibits the waiving
of hearings by stipulation for the purpose of a consent election in
conformity with the regulations of the labor relations agency or
an election in a bargaining unit agreed upon by the parties. The
labor relations agency shall determine who is eligible to vote in an
election and shall establish rules governing the election. In an
election in which none of the choices on the ballot receives a ma-
jority of the votes cast, a runoff election shall be conducted, the
ballot providing for selection between the two choices receiving the
largest ar.d the second largest number of valid votes cast in the
election. If an organization receives the majority of the votes cast
in the election it shall be certified by the labor relations agency as
exclusive representative of all the employees in the bargaining unit.

(c) An election may not be hcll in a bargaining unit or in a
subdivision of a bargaining unit if a valid election has been held
within the preceding 12 months.

(d) Nothing in this chapter prohibits recognition of an organiza-
tion as the exclusive representative by a public agency by mutual
consent.

(e) No election may be directed by the labor relations agency
in u bargaining unit in which there is in force a valid collective
bargaining agreement, except during a 90-day period preceding the
expiration date. However, no collective bargaining agreement may
bar an election upon petition of po-sons in the bargaining unit but
not parties to the agreement if inoic than three years have elapsed
since the execution of the agreement or the last timely renewal,
whichever was later. (§ 2 ch 1I'7 SNA 1972)



100 - Representatives and Elections

This section is most appropriate since it relieves local school boards from respon
sibility for decisions outside their experience and which may have a high potential
for litigation. The Presence of a Labor Relations Board havm% responsibility in
their area insurea a logical and orderly process in assuming the opportunity for
fair representation.

See. 23 10.110. Unfair labor practices, (a) A public employer or
his agent may not

(1) interfere, restrain or coerce an employee in the exercise of
his rights guaranteed in § 80 of this chapter;

(2) dominate or interfere with the formalin, existence or ad-
ministration of an organization;

(3) discriminate in regard to hire or tenure of employment or
a term or condition bf employment to encourage or discourage mem-
bership in an organization;

(4) discharge or discriminate against an employee because he
has signed or filed an affidavit, petition or complaint or given testi-
mony under 88 70— 260 of this chapter;

(5) refuse to bargain collectively in good fait'i with an organiza-
tion which is the exclusive representative of employees in an appro-
priate unit, including but not limited to the discussing of grievances
with the exclusive representative.

(b) Nothing in this chapter prohibits a pul,ic employer from
making an agreement with an organization to require as a condition
of employment

(1) membership in the organization which represent* the unit
on or after the 30th day following the beginning of employment or
on the effective date of the agreement, whichever is later; or

(2) payment by the employee to the exclusive bargaining agent
of a service fee to reimburse tho exclusive bargaining agent for the
expense of representing the members of the bargaining unit.

c) A labor or employee organization or its agents may not

1) restrain or coerce

(A) an employee in the exercise of the rights guaranteed in § 80
of this chapter, or

(I11) a public employer in the selection of his representative for
the purposes of collective bargaining or the adjustment of griev-
ances;

(2) refuse to bargain collectively in good faith with a public
employer, if it has been designated in accordance with the pro-
visions of 8§ 70—2C0 of this chapter as the exclusive representative
of employees in an appropriate unit. (8 2 ch 113 SLA 1072)

110

This section is extremely important in that it ofines tho concept of fair/unfair labor
practices, the rights of both parties regarding same, obligations of both parties, and
again, most importantly an orderly procedure relative to resolution ot sanme. This can
only help in removing some ot tho personal attitudinal conflicts as well as reducing
unnecessary time frames and costly court procedures.



See. 23.40.120. Investigation and conciliation of complaints. If a
verified written complaint by or for a person claiming to be ag-
grieved by a practice prohibited by § 110 of this chapter, or a
written accusation that a person subject to 8§ 70— 2G0 of this chap-
ter has engaged in a prohibited practice, is filed with the labor
relations agency, it shall investigate the complaint or accusation.
If it determines after the preliminary investigation that probable
cause exists in support of the complaint or accusation, it shall try
to eliminate the prohibited practice by informal methods of con-
ference, conciliation, and persuasion. Nothing said or done during
this endeavor may be iscd as evidence in a subsequent proceeding.
(8 2 ch 113 SLA 1972)

Sec. 23.40.130. Complaint and accusation. If the labor relations
agency fails to eliminate the prohib;ted practice by conciliation and
to obtain voluntary compliance with 8§ 70—260 of this chapter,
or, before it attempts conciliation, it may serve a copy of the com-
plaint or accusation upon the respondent. The complaint or accusa-
tion and the subsequent procedures shall be handled in accordance
with the administrative adjudication portion of the Administrative
Procedure Act (AS -14.62). (8 2 ch 113 SLA 1972)

See. 23.40.140. Orders and decisions. If the labor relations
agency finds that a person named in the written comptaint or
accusation has engaged in a prohibited practice, the labor relations
agency shall issue and serve on the person an order or decision
requiring him to cease and desist from the prohibited practice and
to take affirmative action which wifi carry out the prov'-uons of 8§
70—260 of this chapter. If the labor relations agency ,inds that a
person named in the complaint or accusation has not engaged or is
not engaging in a prohibited practice, the labor relations agency
shall state its findings of fact and issue an order dismissing the
complaint or accusation. (§ 2 ch 113 SLA 1972)

St.. 23.40.150. Enforcement by injunction. The labor relations
agency may apply to the superior court in the judicial district in
which the prohibited practice occurred for an order enjoining the
proh:bitcd acts specified in the order or decision of the labor rcla-
tions agency. Upon a st owing by the labor relations agency that
the jcrson has engaged or is about to engage in the practice, an
injunction, restraining order, or other order which is appropriate
may L granted by the court and shall be without bond. (8 2 ch 113
SLA .972)



Sec. 2340.160. Power to investigate and compel testimony, (a)
For the purpose of the investigations, proceedings, or hearings
which the labor relations agency co.n3|ders necessary to carry out
the provisions of & TO—260 of this chapter, the fabor relations

agency mag Issue subpoenas requiring the attendance and testi-
N

mony of witnesses and the p duction of relevant evidence. .
_(b) The lahor relations agency may administer oaths, examine
witnesses, and receive evidence. . .

(c) The attendance of witnesses and the production of evidence
may be required from any place in the state at any designated
plaCe of hearing. _

d) If a person refuses to obey a subpoena issued under § 70—
260 of this chapter, the superior court in the district in which the

Person resides or is found may, upon application by the labor rela-

jons agency, issue an order  requiring him to comply with the
subpoena. (g 2ch 113 SLA 1972)

Sec. 2340.170. Regulations. The labor relations agency mag
ado(?t regulations under the Administrative Procedure Act ﬂA
4462) to carry out the provisions of 8 70—260 of this chap
(8 2¢h 113SLA 1972

Sec. 23401S0. Penally for violation of order or decision. A per-
son who violates a provision of an order or decision of the labor
relations a([;ency 13 guilty of a misdemeanor and is punishable by
a fine of not more than $500. (§ 2ch 113SLA 1972)

er.

This is one of the more critical areas of considerations.

.120 - Investigation and Conciliaticn of Complaints
.130 - Complaint- and Accusations
.140 - Orders and Decision
.150 - Enforcement by Injucti”aa
.J60 - Power to Investigate and Compel Testimony
.J70 - Regulation
.m o - Penalty for Violation of Order or Decision
These sections all outline the duties and rcsponsibilities of the Labor Relations

Agc.cy to enforce effective collective bargaining and all are essential
implementation of any harg tm.ny Jaw.
both parties to collective bargaining can participate as egual partners

process.

to effective

Tho presence of these sections insures that

in the



See. 2310.190. Mediation. If, after a reasonable period of nego-
tiation over the terms of a collective bargaining: agreement, a dead-
lock exists between a public employer and an organization the
labor relations agency may appoint a competent, impartial, disin-
terested person to act as mediator in any dispute either on its own
initiative or on the request of one of tht parties to the dlsFute. The
Par_tles may also select a mediator by agreement or mutual consent.
t is the function of the mediator to bring the parties together
voluntarily under such favorable auspices as will tend to effectuate
settlement cf the dispute, but neither the mediator nor the labor
relations agenc has any power of compulsion iu mediation pro-
ceedings. (§2ch 113SLA 1972

.190 - Mediation

Intervention by a competent. impartial, disinterested professional serves as a
catalyst 1in assisting both parties to clarify and resolve differences.

Sec. 2310.200. Arbitration, (a) For purposes of this section,
public employees are employed to perform services in one of the
three following classes:

(1) those services which may not be given up for even the
shortest period of time: _ .

(2) those services which may be interrupted for a limited
period but not for an indefinite period of time; and .

(3) those services in which work stoppages may be sustained for
extended periods without serious effects on"the public. .
~(b) The class in (a) (1) of this section is composed of police and
fire protection employees, jail, prison and other correctional insti-
tute u employees, and hospital employees. Employees in this class
mi ot en?age in strikes. Upon a showing by a public employer or
tin ibor relations agency that employees in this class are engaglng
or about to engage In a strike, an injunction, restraining order, or
other order which may he appropriate shall be granted by the
superior court in the judicial district in which the strike is oc-

# curring or in about to occur. If an impasse or deadlock is reached in
collective hargaining between the public employer and employees
u this class, and mediation has been utilized without resolv_mg the
deadlock, the parties shall submit to arbitration to be carried out
under AS 09-13030 . o .

,$c) The class in fa) (2) of this section is composed of public
utility, snow removal, sanitation and (public school and other cdu-
cntional institution employees! Employees in this class may engage
In a strike after mediation, subject to the voting requirement of



d) of tliia section, for a limited time. The limit is determined by
the interests of the health, safct] or welfare of the public. The
public employer or the labor relations agency may apply to the
superior court in the judicial district in which the strike 15 0'-ur-
rinc for an order emommg the strike. A strike may not be enjoined
unless it can be shov.n that it has begun to threaten the health,
safety or welfare of the public. A court, in deciding whether or not
to enjoin the strike, shall consider the total equities in the par-
ticular class. "Total e(%umes" includes not oan the impact of a
strike on the public but also the extent to which employee organi-
zations and public employers have met their statutory obligations.
If ar. impasse or deadlock stiil exists after the issuance of an
injunction, the parties shall submit to arbitration to be carried out
under AS 0943 030.

(d)  The class in (a) f3) of this section includes all other public
employees who are not included in the classes in (a)(1) or (a)(z,?
of this section. Emploree— in this class may engage In a strike |
a majontI)( of the employees in a collective bargaining unit vote by
secret ballot to do so.

¢ﬁc.) Notwithstanding the provisions of (h), (c% and ﬂd) of this
section, the employees with the concurrence of the employer may
agree in writing to submit a dispute arising from interpretation or
applu. tion of a collective bargaining agreement to arbitration.

~(f). T.>parties to a collective bargaining agreement may pro-
vide in the igreement a contract lor arbitration to be conducted
solely accord.ng to the Uniform Arbitration Act (AS 09.43? if the

Act Is incorpt rated ir.to the agreement or contract by reference.
(§2ch 113SLA 1972

.200 - Arbitration

Public school teacher n.itur.illy fit into tho (a) (2) "limited period" category.

Add 1 note subsect ion:
;205 - Nodiation/Arbitration

Jn that tl - Commission has received evidence and testimony that ncdiation/arbitrat ion
has proven to bo an et"fectivo means ot" negotiations dispute settlement, it 1ia our
rvcoirjncndation that such a process bo provided as an al tornativo to cither party, to
be determined .it the outset ot negotiations.

fa) The fartiea to a collectivo batyaininy agreement may provide in tho agreement a
contract (or mediation/atbitratlon to be conducted according to procedures set forth
therein.



(b) In the initial round of negotiations under this Act, nithcr party may request the
other party to enter into a mediation/arbitration agreement as an alternative to
the dispute settlement procedures contained herein. If either party declines such

an agreement the party making the request for mediation/arbitration may petition the
Labor Relations Board for a final and binding determination on the issue.

See. 23.-10.210. Agreement. Upon the completion of negotiations
between an organization and a public employer, if a settlement is
reached, the employer shall reduce it to writing in the form of an
agreement. The agreement may induce a term for which it will
remain in effect, not to exceed three years. The agreement shall
include a grievance procedure which shall have binding arbitration
as its final stop. Either party to the agreement has a right of action
to enforce the agreement by petition to the labor relations age cy.
(81lch 113 SLA 1072)

Appropriate as is.

Sec. 23.40.215. Funding. The monetary terms of any agreement
entered into under the rdblic Employment Relations Act arc sub—

ject to funding through legislative appropriation. (82 ch 113 SLA
1972)

Appropriate as is.

Sec. 23.40.220. Labor or employee organization dues and em —
ployee benefits, deduction and authorization. Upon written authori—
zation of n public employee within a bargaining uni:, the public
employer shall deduct in n the payroll of the public employee the
monthly amount of dues, fees ar.d other employee benefits as certi—
fied by the secretary of the exclusive bargaining representative anti

Appropriate aa is.



See. 23.10.225. Exemption from Public Employment Eolations A "Il.
Notwithstanding the provisions of &220 of this chapter, a collective
bargaining settlement reached, or agreement entered into, under 5 210
of this chapter that incorporates union security provisions, including but
not limited loa union shop or agency shop provision or agreement, shall
safeguard tin rights of nonassocialion of employees having bona fide
religious convictions based on tenets or teachings of a church or
religious body of which an employee isa member. Upon submission of
proper proof of religious conviction to the labor relations agency, the

agency shall declare the employee exempt from becoming a member of
a labor organization or employee association. The employee shall pay an
amount of money equivalent to regular union or association dues,
initiation fees, and assessments to the union or association. Nonpayment
of this money subjects the employee to the same penalty as if itwere
nonpayment of dues. The receiving union or association shall contribute
an equivalent amount of money to a charity of its choice not affiliated
with a religious, labor or employee organization. The union or
association shall submit proof of contribution to the labor relations
agency. (9 1cb S5 SLA 1976)

CroM*«rfarmrc. — As to applicability of any portion of AS 23-J0225 ia declared
this article to ferry personnel, ace note unConstitutional or void by a court of
following article 2analysis. competent jurisdiction, the-, thai entire

F.ffeetit t date. — Section 3 eh. 85 SLA  section is void."

1076. makes this section effective May 21 Applied in Hafling v. Inlnndboatrr.cn’s
1976. in accordance with S 0110.07(3/(0). Union.Sup.Cl.Op No. 1743(File No. 3133),

Cditor? note. — Settle 2. ch. Hi. SLA aSo P.2d S70 (197S).

197G, effective May 27, 197G. provides; "If

Appropriate as is.



employees are involved, the Depar:m~nt of Labor shall, if requested
by the personnel board, and if there is no objection by the organi—
zation involved, assist the personnel board or. matters such as, but
not limited to. conducting elections and investigating unfair labor
practices. (82 ch 113 SLA 1972)

I ".itorial change is needed on line H2. Insert after employees, ar.d public school
employees.

Sec. 23.40.240. Effect on certain units, representatives and
agreements. Nothing in this chapter terminates or modifies a col—
lective bargaining unit, recognition of exclusive bargaining repre—
sentative, or collective bargaining agreement i: the unit, recogni—
tion, or agreement is in etfec* or. September 5, 1972. /8 2 ch 113
SLA 1972)

Appropriate as is,

Sec. 23.40.250. Definitions. In |j 70- 260 of this chapter, uniesa
the context otherwise requires.

(1) “tollective bargaining”™ means the performance of the mu —
tual obligation of the public employer or his designated repre-
scn"ativcs and the representative of the employees to meet at
reasonable times, including meetings in advance of the budget-
making process and negotiate :n good faith with respect to wages,
hour*- nnu )thcr terms and conditions of employment, or the ncgo-
IIn~.on of an agreement, or negotiation of u question arising under
an agreement and the execution of a written contract incorporating
an agreement reached if requested by cither party, but these obliga—
tions do not compel either party to agree to a proposal or require
the making of a concession;

(2) “®lection *means a proceeding conducted by the labor rela—
tions agency in which the employees in a collective bargaining unit
cast n secret ballot for collective bargaining representatives, or
for any other purpose specified in 870~ 200 of this chapter;

(3) "labor relations agency™ means the state personnel board
with regard to the state and employees of th* state, and means
the Department of Labor with regard to all other public employees
nnd all other public employers;

11



(-J) "organization®>means a labor or employee organization of
any kind in which employees participate and which exists for the
primary purpose of dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of employment and con—
ditions of employment;

(G) "public employee”means any employee of a public employer,
whether or not in the classified service of the public employer, ex—
cept elected or appointed officials or teachers or noncertificated em —
ployees of schopl districts;

(G) "public employer®”means the state or a political subdivision
Of the stat®, including without limitation, a town, city, borough, dis—
trict, board of icgents, public and quasi-public corporation, housing
authority or other authority estatlished by law, and a person
designated by the public employer t;act in its interest in dealing
with public employees;

(7) "terms and conditions of employment” means the hours of
employment, the compensation and fringe benefits, and the em —
ployer 3 personnel policies affecting the working conditions of the
employees; but does not mean the general policies describing the
function and purposes of a public employer. (82 ch 113 SLA 1972)

Sec. 23.10.2G0. Short title. Sections 70— 200 of this chapter may
be cited a “the Public Employment Relations Act. (82 ch 113 SLA
1972)

.250 - Definitions
Regarding H 1 dnd 2 - Appropriate as is.

Regarding H3 - "t*ibor Relations Agency™ shall mean a thrcc-pnrson Board, of
which at least the Chairperson shall be a full-time vjnploycc of the State of Alaska.

Rcgaiding Hi1 - Appropriate as Iis.

Regarding #5 - "public employee" moans any employee of a fuhlic employer,
whether or not in the classitied service of the public employer, except elected
or apiointcd officials.

Regarding If 6 and 7 - Appropriate as is.

Regarding US - Rcgaiding r.ub-scction 100 - Mediation - "Reasonable PeriQil"
means the Labor Relations Board shall consider the academic year, calendar year,
fiscal gear, and budget making process m determining tho appropriateness ot
intervention by mediation into a potential collective bargaining dispute.

Regarding Scope of Negotiations or Nngot iabili tyi

It is our feeling and recommendation that suet determinations arc more
appropriately a II{I)I for the 1-il>or Relations Board using criteria,
guidcl ines and case law such as had evolvtxl fron the .Vationjl Labor
Relations Board.



What 3 New 1in

The quest tor an answer to the nationwide concern QOr
nioro ef ectrve and edurtable methods ot resolving public
employ ee labor relations d'sputes has led employers
unrons le rsIatures and the ublrc to take a new ook at
the conve Aona im as% ovrng procedures— media-
tion, factfinding an Itration ~While mediation and
factfinding have been reasonably well accepted in most
areas of government, mandatory Interest arbitration re-
mains controversial.

Some. opponents view it with disfavor on the ground
that rtdrscoura es collective bargaining Others, gener-
ally spok esmen org}overnment marntarn that arbr rators
ar too free with ublic puree. Union spokesmen
srmrla argue that arbrtrators overlqok " essential
erﬂg ee need T Fro aconstrtutronal ﬂornto vrew ar-
I n I challenged as nvolving an illegal ee%atron
rTns lative autho Ith/ or an rnte erence with constitu-
trona uarantees of home rule
A Notwr%hstandrnrtr all these obéeotrons the use of man-
dated roitration 1o resolve int resthdrsP ﬁes srncr as-
rn[% ere 1S sr a_majority who Jee lic
Iovees should not be a Ioweﬂ to strike. Thrs thrnkrng
amos teaches unanimity In t e case of Polrce an
refightr 'S Many observers of collective ha rrrarnrn In
he publrc sectorconclude that in lieu of a right to strike,
Iv arbitration will provide the finality an objectrvrty
tﬂa IS requrred oy the process and will e acceptable o
e parties
Because ot th se varyir g views and the] controvers
swrrrn around this impasse procedure, the major pof-
tron ol hrs rssue of the PERS Inlotmahon Bulletin will be
devoted to a look at someoi the new laws and tne effect
of exrstrng laws on the bargaining process Twenty eight
5al c? throe counties. Six un chnIrtro enr mArlistricl
1 Colum |a now |Mve law.: ot varying edrees atlorflino
.ome public employees tne mm 10" .Imiti-Innr ,ar. mo
rnaI steﬁ In ne otr trons the | aws vary widely rn thos
pproaches wiih a an er providin fhrs step for all
I r rc omproyoos whilo other cover different roups ot
ees—ﬁo ice. and fire ghters te}achers slato
em oyees, university cmpioycos. and others
Man/ governments are experimenting with different
ypos ota l)tratron last best otter, rBsueb ISSUg, con
entrona arbitration three-choice arbitration or a com-
bination" of Ine various metnoos hecentlv passt 1
qursIatron In Wisconsin, Massachusetts and NewJerseg

ow dimensjons to those approaches Uriel descri
lions thHoseq | PP

New Laws Involving Interest Arbitration

MASSACHUSETTS
|n Massachusotls, rnJune 1977. the Legislature rPa? -
vgr the Governorsveo atwo ear xtonsro
revrs versron o tho police-firo abrtr tion law Tho
g v aw ex nds the final of er choices as
ow ar e their own agreemont ma
L e
tnqders recommendations Instead o?youhor odo s final

*Oevoloped liom stale law and Irom Government t'mptoyoe heiaten* Oervt

Interest Arbitration

offer: 83) the parties may choose asrngle arbitrator in-
stead |'a 1Nree persop Hane andg {the scope ol 1ssues
was_reduced by excluding apDOintments. promotions

work assignments, mos transters. ‘and minimum
mahning requugments on shifts Tn addition. TTte~ar-
bitrators were directed to consider new “ability to pay
rI;nntetna In analyzing positions of unions and “manage-

Becar%setof oppr()jsrtron {o the idea of com uIsory brrfrd-
ing arbitration and the thr ace the Imal-offer
L?ESIIOH on the ballot, an adadenduen to the binding ar-
rtratrortr) statute was signed v the Governor on
November 16 estab shrn§ a joint labor management
committee within the Départment ol tabor nd In-
dustries, but not subéect fo the Depa’t e ﬂurhs (t
tron whicn 1s "tq have oversight res ons -
ectrve % grarnrng ne tiations Involving” municipal
police offi firelighters.”

T e committee cansists ot 12 members, mcludir g the

glrman SIX mdnrcrga emgloyer regresentatrve >i

IC safety emp og rgpre entatrve and an rmgartra

c arrman all % int g e] Governor. Th
}s] pecilies éhat the Commrtt e "shall at its discretion
ave jurisdiction In any dispute over the negotjation, ot
the terms of a collective bargarnrn agreement involving
municipal frreIrrIrhters or police ollicers The committed
or It representatives ma meet with the parties to a
dispute, ‘conduct lormal or in ormal conterences, and
take other sterfs to encouraqe the parties to agree on the
terms ot a collective hargaining agreement Qr the pro-
cedures to resolve the dispute. The committee shall
make ev%ry effort to encour ge]the artres to engage In
good faith negotiations to reach settlement.

The ¢ mmrttee under the charrmanshrp ol John T
Dunlop, ormer U's, Secretar|¥ Labor and now a pro-
lessor Harvur Univers egan operation  on
Januat 1978, An ssessme to toeIIecIrveness ol
this, procedure will ? wart until @ body ot ex-
perience has been establishe

NEW JERSEY2

In 1977, New- Jorsoy joined tho growing ranks of
sltr%tosh\tr\éhéch enae'ed interest arbitration tor police and

Although Iegrslatron had been proposed tor scvoral
ears to provide Interest arbitration for polrcemen and
irefighters, as well as for other ublrc emp%yees the
Imoo us tor tho enactment o(] the law was the reco
mendation ol a legislativ »Study Commission Ttial Stu y
Commission had“recommend d In Fobruary, 19/6 that
th Legrslature enact a Iaw that would grovrde tor the
?u mrssrono ail pyblic, em’o vﬂee contraﬁ utes foa
orm ol binding arbitration known as ™"final otter arbitra-
tion". It was r[ecommended that _unless the gartres
mutuaz agreed upon %n alternative procedure, any
unresolved drs ute woul be submrtted to an arbrtrator
ora a el ol arbrtrators who wo dma ea}r]ta
n oth artros ohoosrn etwuon 0 linai orlers
otvvo a ros n eco omrc <sues as a single
ombrne mi rn IK> ncnmocanhm.C. iss ‘e
on an rssu yrs ue oasis, fne bill wnich was ultimately

towed tryJettrey B 5*-c\ Cr-emaa Hew Jetsey Public Cmp*airsTteni hetationt Commission

«



Updated Experience under Existing Laws

With increasing emphasis berng Placed on arbitration.

PERS has asked” states with arDitratjon laws.to sum-

marize experience lo date wrt partrcu ar attention given

Bo such are s as g tbe chillin Lect N collectrve
argaining o rntere tar Itration, ddictive ellect

gr) overuse, and tn allure to revent strikes Following
e comments Irom some ol mo states

HAWATI

H y Mack
elations oar

Interest arbrtratron rn Hawali is not mandatory Under

the statute,. public e ees have the ri strike and
arbrtratronr rnvo eH] o)n?yu on Me mutu Frc u»itor tpt

Bartres Th o(s Il arbrtratron rs reiocted me ymen hat the
ObLto -titikti-upon compliance witn certain str>ke pre
requisites

ecause 0 tho voluntary nature ot the arbitration pro
cedore ?rrtrcrsms common to interest. arbrtratron are not
ﬂ g %%t%re Echucnce With volunta %rnterest arbitration

dda Chairman, Public Employment

(ﬂ e avora ro § e exception ot a
teachers strl e url. g P“ r esevenyean », <@
the rnce ption ol the cotiot. ‘Ive bargarnrng « nave been
relatively harmonious

The tato Leqrslature h>s taken a hard look nt the
monls ol co pu ]s]or}/ mcLes arp:tration to em onees
with the legal ri ostrr e hut'w oarte P
hibilcd Irom employing lull strike rights ue to statu ory
health and saIcZ requirements  DUrin to 977 ses
sion. the legislatdre passedabrnwtucn outd have |%ro
vided mandatory arbrtratron lor href jhters *nthe |or
whole package. Imal oiler arbitration tor any O'-Tite
whrcn) ontrnue alter 15da 5 1ro dn the dale ol'impaste
This wass sequently vetoe

PoIrce officers and other critical em 'OrY were e«
eluded from coverage since it was leu that the accep
lance ot the procedure by the paréres wa?]crrtrcal to rts
success m resolving dis utes and only A tugtionters
activel é)é)ortedt rslf The Slate and the Gty were
not o 10 com uson{ arbitration however they
Stro conventional arnlralron to ahole
rna orerar rtratron In tl’tq ue [beMnewe
ane ect Increasing Interest m avrng man aiory n
tores| arbrtratron tor Certain groups of employees

I10WA

Peter L. J. Pashler. Executive Oiractor.
PMblrc Emp[]ovmen ReFatreons BoarJ

r&lrnrnag expenonce under me first tworR/ea of the
lowa Ai fIn cates mat the existence ofart anon does
not aBPear to have encouraged use of arbitration and
disco g bar arnrn?u Ar rtrgtron at not bean_a
substitute tor m anrn9 er mnmq in 1973 76.
7 Lpercent and m 1976- 76 ercent of at contracts
Qegotrated were settled m ar rt ation The does not m
Icate a heavy reliance on arbilraton

A number of bargaining umis have utilized some VN
P aso procedurets] fwo years dnarow Twenty used feci
In 6 used

ng and/or ar rtratr n an arotra on These
[]epeaﬁrs be_cttfeexy watched in t977 76 w.m me
ope that t rs pattern et not tbe repealed

<hnder

On the issue of over use, research data indicates mat
the rmgdasse steps have narrowed the number of issues

Brror to Mediation 11 19 issues (average
Pnor to Factfinding 46 |ssues (average
Prior to Alteration 35 Issues avera%e

This data sup, Borts two tentativ conclusrons—[rrst that
those Proce 1 Miiyp.r>n ettacl on me
numoe M. issues, vitoclively rerkjexno ,Ae numcar anmn
to arpjtratjon Second, mat there has not been cwr-use
of arbitration 3 5 Issues is not too many tor an arbitrator
to respond to

> Positions on the Issues: *beleve the! Iecttmmno
brces the partres]to osture a position érrthere 3rona
%uvenrssuemant eyw«rew>' mgtota*e duringmediation
histsd etoantrcrpatronbytheba V\oarners attetact
'splitmedifterence * Ho ever fneiof'ef arb*
Rr on oes ressure me anic” to make mors meson-
able offers Consequently me sequence of merka'en.
Iactfndng and arbrtratron does not uniformly force neqo
fUttors closer to agreement on any gwen ssue Some
backrn? off and posrurmg does oceur prior tolecttmong
t] onot have a]ny data lo Prov th s, but rHostmedatorel
ave dean withare convinced that tr happens
strikes, We hav nor had any straes Perna]ps grtwrra
in* has heen su strtute as an acceptable depute
resolution process

Iwougdt*e ostresbsthaﬁc nclusronsba(rja(edon ndata
ata persous A numper ol factors not addresse nvgnt
account lor the a<grshc«mt success of me moots# pro
rcires mocitrd n the test two years of barge**ng Two
should be mentoned rowa’ %e onomfy has ot suttond
teecononw robemsten other umoctom m fit
lasi srxyesars om aratrve wehave een weg off Sec
onrfy. whSe por | Mrageo ooectrveDen%;a
there was some meet ana confer batgauvng. me v
majortty ol urau negotrated then fust agreements *#*#
me taw a passage ~Consequently me Cleat betgamng
agents have learned lo baigam under lies system

MAINE o
E b%arrrherla[gl%n]escgb EExdecutrve Director,

The fust Merest aW akon nProcedure m UU«ne was
enacted m 1960 n the Mumceai Putwc Cmproywes
Labor TtaUkom Act Senear pro*«om were eru tad tor
tute empfpy ees n_|B74 and Urevertrt Mane
%;ees n 1975 These three acts, co actmet
cru 0 YMtu aa utke m og/aasn me sum w* ma
exception 0 counyemp ee
The ait* ehon procedure lor sum and «m*ert*y
ajvMoyeas has. not\r]et been em Iolyed Th# proc gure
0f me meecreerect eveb en « #tortometen
tmea ag roxvnawty SO pubic sg MeH wanroq cases
are ssed year arespacU Uparcemaﬁre fmaaa
cases rcha eB ﬁsolrre _Mmbsequent «olecHno™;
proceed lo me arbomakon ime*
A concern often expressed is met me ertatraior or an
Mrakon panel may only mas# recommendations wan
respect to Itsuea concerting wages, pensions or mur-

'nee Recommendakonaonaaomer mailersarebnowv



um J irst.called lot co ventlonal aib- |n 'on bul Was economic benefits tu emptoyees " However the ar

men 0 mcorporaet nqac»eproce un? recom pitrator may not render ‘an” award retalog to any
mendations ne I« Study C Statutort( pension or retirement plan nor regardln% the
Tho law apt*** lo aycementt which Decany? otlec dubes ot obligations ot an em oner who partie«elet«
tt/%n %ﬁutes tlogr709 »brtr t(olrrt |t§ arpgt veallg\t)vle to the New Jersey Health Denetits Program
I1'is too early lo ten how the new procedure witt work
a Ihat Ihe Pub»< t)[/]ment Re atlon%)Comm* ** it can be ant|c¥pated that there ww be disputes over me
lake Such steps mougg e Us, nment b a medatot constitutionality ol the law. over whal ate "requited
as mf"i{ m npeo i f]'oe Cet & voouniay, SeMme subjects oI N otiations, over whet are “econorme
rronl 0\ i anoess It the depute. T not resolved iy sgijes and whal are "nonecononac” atues and over
mcd»a|»on thoCo m*sson, than. at ihe reoueti o ew me anfcatdn ot the cmena met the erbrhatofs are o
hd Cnmv(%e ac'%“% g With recommenaatons lo* sot P e panes may come o rety uonn arbitration
sco [ <|t\/| r\/ rvt/ TWinn' tn iicftvno-rMi rather than *ue good tad) coaectrve negntwtdns
IO Jlg
I, rr«U»>» TheCor.aikssiO' |as dt%etooed rt1les when, hopeful-
** " 6 M* fyynm 3nrt tari ly. w* nwwnae some ot these pro em *an me om-
tn *e bwne y the Commission ission has beeP worMng with me rP(fAWS end the ar
a'rrvxnont. eacTtyw 1) <M= c">n» Itrators to help lo eapia me faw and me rules prior to
the nvo s*srrgmledt %ol syt’ dss"or ard ie thecommence ent ol atUaUon
@geneggmn\t,\ett]eeé [0 notm dunornearltJ Irtectlmn(;{clnave Sgtdc% Novelmber 15, 1&27 when Me 60da¥2 no»<e
«MM<Iit»0l as tOW el\/‘agrw?te av*»a rnna upon then P(%SO ﬁgﬁgeﬂe@ge t '[u ar?eerglsqto ?\ﬁia?gﬁkavg eeenn
owln rmru utT]e o* to oh rmpt e Issues m )tht teed eHd AT arboralorg fﬁave been. alp onted Severa
Ear& e s b rngS(ggcgd 0 Eeolia ?/ome ceeee hene been semed durwg or prior to arMratdn an
06t tﬂe«rL@ guto a1 4proced centon &e only a tew awards have been’isstied to date
ich the pcules nvg r WHTEW upon » |
a"rrrIoO*VlnP— TertIt' B Y cv»OCedul*-% W|SCONS|N7
subfecttothe»r *Ir.lotlt» ¢ The*,epioccour« nckroe
Conrect<onai artntral**)ol an Unsettled item* Equity as provocatyve a procedure has been ai
' T s ofter o reempoerorunpn 5.2 N tadf’aa.attatatmeaat T
3 T IaStottr ol the enx*p,e« 0* Unon on an issue Wzﬂo‘ﬁtro g min; “5‘ n»rroce W W
L %nSUOheW % bO'[ |esa>t eOer OC|*>«>> |>al<*zl
eLU»otterO«try7prrvyoyerorunon or Mc'totfe* t Ji-Dyjton orwwr"aB CIN-Ijt vnu"e*t »y) ¥ |cf61
tope/* as a unFte package CNTiA | emW
5 The last otter ¢ IheBmpfove| orunon or lac tt-ryjer % Wijfc-t pfowstons ot me law wtveh went mio ettecl on
repon on an Issue ISsue Imn jan ary I |g78 ncWt
6 gnoencgplognt%e ?%e ”éj»l:{%tgra% hnno%rr(t:%tg i » MadeSon by me Waconun fmpioyment nautons
|ssues on the gesl dter IOI enxm»n- or urvon on acgrﬁnanl?v\\ts on 4 taquesied by timer sale cr on agency S
*sue hyissue hams
%O * « Either party Of both joatoy may oetiUon ComriasMhi
rtlttceh% ear teser(%I Otﬂgt tSWO%Upootnttnt %protv eﬁéeém'”a' to acteele rﬁedlghoryalmrataYn y .
dure %al} on ai aconome |ssues n (Mpulo e itiwi |u days ol aopommem neeiier g*»paira
Mt lot myst choose rtne*the astott#«ol faeplo%/ot aar| Ptb mpaltwstoeu .Sw -W1
e Lagt] Ottetroﬁte Ce] %r(r)t eocoeneo rqecrﬁsenetam vr k tng Jt> Pl 1 — !l <33%esi0 N
sue m Jrspu . * *
! ackage anc mustcﬁoose betiteent 2 Dostonb ol the r rﬁmaattot%?rgﬁdpég}ﬁgugé‘eﬁesgeo”ﬂg%Saﬂ‘ rgﬁgaé(r%a?n
i two parbcson an Issueby issue tons s bme me medator aifanstor "shai endeavor s
G‘\n mIelestelr% feature ol mechamsmr taiea tO module me depute and encourage a vckauij vain
supmnsronott atot ersan t et GOtV galt t|a or ment Dunna me ano%and CJntoed
Salutrcabs lor me eUbrmV|r0n0 mal tterS the art neg Ohaytans eﬂﬁer petty «nt consent ol me omet may
aprlor toarbltrator) procee caings It apsoaut orcest e mcdly ts taut otter m winkng
%/ dreto™ megemr 9 P nmsgtocee nOBL N b h hdraw t
omMaaan a tude audtorua Im»aiMiator mn»or ar t om edr Wadhrawt a b /
msers on.to'ec edptarewsron |p05|é|on rtd mutuaﬁya rce ca amd me lahor orgarwa
H/ras aun eetawn mme uet alter rvm? ays wraien advance noecd to me
dlate ther party ts gwer tn* J yorson munHc" alem Xtrandtetownucn may Sirt#
tcononec «tul>| wiven a ut<;t0 the ar- tenets om partes w«mdrew men mé dttis” » » Inn
brtr W as a ckage are aehned a dry .wove cdier ol never ICH%/ renwd w e oim
m atech aveaan ietaaon t< ar >Ur«e eicome edator artatraior man resorves depute by foai and
ugtﬁg wages faanes hours et rata* ntg aamelgs. nang arMraion
ther toris o % Jasat on ?uc aspad vacaton Astudyol aa effects of me tew wd be made by me
- hetdays. head Incal maurance. ana ot er Iegatalwe Comerlam a total report to me lagatdtore

N t»y"tnie*y t. (M



MASSACHUSETTS

By Holajna Knickerbocker. Irporson
y |Conc=ﬁat|ron an Arglntr t?on

to i~ ov"\*/)la?|Snalaclholf?eertta?rEl}’tvra\f§§ orp er(t)de:g grqd] H%fl h%e?rls
onat ree ar trial b SIS he ree years ended June

edte e devendtual ex-
ttatswno t

thas Bate an
e no |c$|rre ighter arbitration law (discuss
earlier in the Bulletin

t glpononce with final oiler arbitration under the' Jhlr a
year experiment has generally been successful and van
ot be ee Ftrul twi ﬁ f mediaiion aétd medtehon
unn? ter faciimding are counted as part of
argaining

Settlements are reached, hut at a taler stage and
tometenes a sett gment a reached W|thout a mediator at
ﬁ ter stage ina |t|% a tew settlements * tmay otter,

itherto unknown * the state, are being seen B’ tore.
ISSUes were merely harfowed once me parties we e ac
tua*y before Ihe [*al oiler panel It. however, borrammg
wit out neutral a gors *ared. mere nas bee* s ﬁme

effect = part fo. the economic sr uahon
namel unemp oyment and mitalon

With re%ard to me edocmr* effect . mete a son e con-
cern Certam mun<<vaii«l totma ottermanuvtson
every occasion However otail jurisaictions. Me* sac**
setts has me smallest gercent ot a)wards to ictei bargain
Mg umis S0 ovemse a not a proble

The Board ot Connate* and Arbitrate* cooperated
m a study ol Imat otter arbitration (Steeled by av0 B
t Associate Prolessor. New York Stale”School nA
o« and Labor Aetabom. Cornett Unrvonut

TIi™as A Baroccl. Assntant Prof* sot ot In ustnal
Retabons Alfred P. Stoan School ot Management.
Massachusetts Ir.*t>iute ot Technolo Amon mdm

0l the st%tdy4 me researc s oun m anai /mgt
cht mg effect ol arbitrate* that

» data dd not *dcete mat tmal otter arbitrate* pro
moted settiemeni ol ance and lire doputes without use
01 thud patty neutral

. me p<opoite* oi noace and tea mgosats mcreoaod
tiom ?1l percent m last pro tew year to over S3 percentm
test year under tmai otter arbitrate* andt at'tha d rog
Rej to 4?7 percent m second year They cautione

Wever, out a c<*tonate*oi ughtenmg constramts on

raegel Imancr unemp%m nt and” mtlaw* made
negot| ed letftementt more Off<mt
* mat tmai offer may have ted to %reater refcance on
anpasse rocealres otee and tne ne otlatlons 37
t« S otte awar s were nsued.m me test two
years ol me law test man C percent m |? s ot tn#

eaceitee umjs m«coved m negotiate*, and fess than ?,

ercent m 1976 m other “words, ‘93 percent ol
tervcotuet te%o 1m, >e» patez]art*# contragts over
me test two ye.is du so minout relying 00 ail rate*

Anoéher anaeresim conck|U* ot tte Lmt g/rBatocm
Stuay aeal. won me ffect ofaorttate* onte|

* d two omer etudes by Stem ctefot meel
r tn ViKomm M<tegan “and Pennsylvania and
| han et at ot me e(sgenence ol New" York ghe
tetuts of me Kochan stud* are «~"udcd * me ascus

Ngw»"eTeowwaNTiaw*wwtw—

nlon ol New York's arbitration exper'ence later: <this ar-
ticle) The Stern study found that the " /e &lidcrance of
evidence makes t reasonable to conc that the |nst|
tution ol tmaI offer arbitrafion tended to raise
salaries of t e police an% firelighters i> MIChI%
,t"onsm y{p re than 1but les thanFE)ercent ndt at
' . ml'voefiort was much smallnr, il it was present at
fllCIn Itf d(lll»nnn |V}r The %tud 00€S on to sriv.
trtin t-[lim.ik* mi'st Iru<JLT.?pied only ¢ utloush(because
there | |s some evidenge that tmal oil r had no ellect even

in the Initial year " The Kochan study found no 5|?n|f|
cant increasé mwages due to existence ol aibilralion

In similar fashion. Hie authﬁ aid their stud[y does
not lend support lo the notion t att e addition ol final ot-
ter arbitration to tho array ol impasse procedures
avallabde t0 Massachuse ts |c safety employee:; had
a significantly posltlvee ec oh their salaries,

MICHIGAN

E harles\\fl Rohmus. Chairman
ploymon Relations Commission

Tho Michigan Pogcc F|rC| hter rbltratlgn Act. fff
tiveonOctober 1 1969a " amended m 1972. specifically
groan -S tﬂr last otter selecélon ol economic_issues Itefh
item The Act was amended furtnor in 1975 to remain
e fect |nde Initel 3/ and again amended m 1976 to ro
te or Commissidn a h) mtment ol a germanent
ot arbltrators lo servo'in tanor dlspute Involving pu |c
sa ety personnel and was expanded In scope to'encom
nmefgenc medlcal serV|ce personnel naﬂdltlon
the om r? Zme Ical servn:o ersonnel the Act
de |nes pub c safety gersonn? as t 0se empogees
engaged as po jcemen Or In firefighting or subject">the
hazards thereof

. Experience to date with this legislation discloses no
ch|II|n on th ba rgaining proces Si. tistics |
that ro nate ocases ro sofflcd lo ever g
e orartr otud nt the et Itiored Jor
nt| 1ftn D| >onosy> Mcnied heron® pr dtitiTyfpe
youfi. —Ho* Ty d ‘' id]l.Hlt J- Atl.]on
ence, awards represent tne culminaing sti-p |
arbitrate* lor oVY abouP one percent ot a? n?unlnIO aq
police ang tde argalnlng relatlonshl s [t is t0o car?/
discernwhal o any, “aadictive effect'" the statutemIg
bet aving, though'it a probably present m some la
Citws
The statute has been almost completely effective in
preventing strikes W teﬁt Michig ar? Munt[mpa? League
andthelahr Mangﬁement ReIatlonsS rvice report that

—h,

there have U on approximately ten strikes since ena t
ment ot IT AA only one Incident In Marquette can
conude'eda Ju» b(! Wnwork stogpa e.ar* tnaI occurre
become ot the ¢ tte us.l % (h Ff y with an awar
Most ot edo rtedv\)/t Eequo and LMRS
seem 10 ave mounte downs or'non collective
bargaining doputes

e Institute ot Labor and Industrial Relations, co
s/|ornmed by the University ot MIChI%an and Wa ne
Sute University a conductln a statistical analysis o
awards render*] >nder the [mat otter selection pro
ceozte Protestor Ernest Ber'a* '* ot Wayne State is
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gcontlrued hom page 6)
rrectrng the research which has been prompted, i
art va rep ort of the Mrchrgan Municipa LeaBue that
ar itrafion awards produce waqe packages 1or 2 per-
rent hrgher than negotrated settlements Tt is antrcrp ted

at this project will'be completed by the spring ol 1978.
NEBRASKA 1
E&Janet Stewart [r{n Id Clerk of the

urt of In ustrial Relations

The Neqraska stat rovrdes that tho Co toI In-
dustrial Re trons esta |s oratertewages ours or
conditions ol employment or any one or ‘more ol Ine

same. Effectrve since December 25. 1969, the statute
covers all pub ic_employees including public utility
employees | it excludes the N atronal uaro and SIate
militia” Between June 30. 1970 and] ey
terest arbrtratron cases were brought before the Court
Industnal Rel trons Fift dv ve rnvoIved pl]rblrc schooI
teachers_and the remarn er were mainly police, fue and
gublrc utility employees To date, the Court has not had
n Interest ar rt ation concernrn% state employes It?ur
[renrr]tsy has its first two cases Involving munrcrpaI civilian
rience to date can be summarized as foll ws
ther ﬁas notbeTen muc(h e‘cj]a ”:(I)I Z ha? t
Ive bargaining, This Is pecause histor re sno
een m% H gectrve Bar rming rn eabryasp
lies generally are not expenence at barg arnmp and
their negota oqs are not that effective Theé %mcpo ees
are genérally reluctant to bargarn and the pu sector
unions are comparativel rv weak A Court of Industrial
lations arbitration generally serves an educational
tIOancstron and prepares the parties for future negotia-

There is not much problem with an "addictive effect”
or overuse hecause the Court proc%ss is Quite expensrve
and time-consuming Parties must erepresente
tornesandcost ayrangeeJ)otweons4oc 000
case rartv e aver crsrontahessrxmont to
resolutio the ast ears we have seen some
QVOruso prqblems mvoIvrng ublic school teachor units
Bgcause 0l an arrange nt with tho Nebras a State
Education Association local units may bun% en cases
to tho Court, su ‘Let to Nebraska Stale Education
Assocratron arp roval and tho State assocratron pays the
fee. Due to the yse of “In house" Hsonne and a re-
tarned attorq@y e cost per caa the state organtza
lion ma t down toalound S2.000 In somo’recent

Cases.- he Iocgl associations have brought drsRutes In-

voh)nn%houe y thou%ands dol\a ds to tho Court which pro

babty havo been sett

Tho interest arbitration provision has b]oon very effec-
tive to date In reventrn? trikes Thore has beer one If
Ie al strike, which occu red duo to the emplo vees con-
Hsron c?] cemmg the covorage of Ihe Act It s feared

that as the Court caseload InCreases, it aelays tndeter-
minations become onger, btnkes may occur: Tho Court
s attomptmg o expand its s all [o roduco the deIay In
adJudr%atron Emp 0yers genera resent_tho Court's

avm ome accusto m. the past to
pr% rnﬁ gber and torms and ﬁondrtrons ot empto
0N uons support the Court arbitration
framework but voice strong obtochons to the cost and

%} errect” on collec-

(H Currentey legislative amend ents are being con-
ed tq]sp du the 0 tot In naI elations pro-
cess such as providing or |-time Ju owever, the
legislative session did not convene unti I January 1078

NEVADA

S lly S. Davis, Commissioner, Local Government
Eht tyco Managomont Rotation's E?oard

Interest arbrtratron Ior all local ?overnment

oyees, .except f rr r ﬁrs was estab J in1
rovisions tor Ighters were added

e rs ature in 977 In rt\o sta%uteg the terms us dare

not’ Interest ar rtratron but. “bindin

"last best otter arbitration "

Prior to tho 1971 amendment jurisdiction over local

novernment collective b arEarnrng was vested pritnaiily
In the Local Government Employee ana ement Re v

g factfinding" and

lions Board, with the exception ot 'he en orcement of the
no strike_law whrch was and present I¥ IS vested in tho
Courts The arr'jndmen< rouq a third party Into the
process—tho Governor ot Nt 7ada

ho Governor's power IS one ol tlhree aItematrve rpro
cedures parties may utilize, in see
therr coIIectrve bar mrn disputes Frrst al the reaujost
ol either party, and with outc ncurrence ot the parties,

Ny ISSue or ISsues may bo submitted to advisory or non-
Ertdrn Iacllmd @e ond, up yp]

rn? nagreemené It} al-
fles, an ISSye Of _issues ma to

v e submitte Indin
factmdn Tho thrrd alternative Is com Iote unr ue t

evada, or It brings t e Governoy rn col e tive
ar arnmq Broces V. em owennrq rm to su mrt
selected 1ss e[s to brndrn% a trng g based p]nf
crnena as ability to v d.tho obligation ol the local
government to provr aciliti (es and servrces guarantee-
q the health, welfare and safety ol Its “residents

hough there havo boon some vanatrons m the time
frame Set f orth m the statute, the power ol the Governor
rem%rns s&r stantraIIy the same today as when lust
established In

Tho first yegr mw ich the now ropedures could be
utrIrzed was 1972 In that year. 11 local government em-
go ee or anrzatrons requested tho Governgr fo order
Inding lactimdmg Ong or oro Issues In 7 of the re-
quests wcio ordered fo bindin IacIImdrn one
organization sowe Its grs uq] ror to th e Governor s
determination and wrt le request In 1973 re-
uests almost ou led, t021.32 req uested tact mdm%

974, tn 1975 tho %ure rosoIoItand orthe Irst time
requests wore _ received from (p gpverpment
emLp oyers In 1976. requests appeared to be leveling ot

Il Is clear Irom revrewm% the year to year statistics
that thrs u“qegr codurg has had o positive mtruence
the collectlv argarnrng process m Nevada
most obvious ellect has been is e of anv] %%c

employoo stntos mtestae om throu
Mare sultle, however, Is tiw. rmpqct ﬁhe oV norspro
ceduros have upon the process of collective ar aining
Throughout the process the Governor urqoste artres
to continue ne otiations In an attem t*to narrow the
osuesor resolve somo or ail ol them | neach a ?mce
19 72 a lar eportf] ol the requests orbandr ac tmq
mug béen'w 'hd’own because U« padum rave sett
And. m every year, although they have not settled.



Qhe existence 0

terssu s at Impasse In the time_period from the initial
written request submitted to the Governor to the date ol
his determination on the request.

most re uestrnr% Sartres have resolved a I?rge portion ol

NEW YORK STATE

artin Barr, Cou seI

E bN’e Employment elations Board

Compulsory brndrn? arbrtratron lor oIrce and
frre ers was added fo the Taylor Law lor he Irst time

4 on a [imjted and expen ital t isis. The statute
re urred mediation and factfinding prior *o arbitration,
g actIrnders rec?mmengatrons talled to settle the
Ispute, cither parly could petition PER 1 to rcler the
dispute’lo a tripartite arbitration panel

Wrth the arbitration procedure due to expire on July L

PE Bc%o erated mastud conducted under ‘the

rrec lon ol Thomas A Kochan. ProIessor at the New
York Sta e School ol Industrial and Labor Rel atrons at
omnell Unrversrttllv The studg/ as based on S

red intervi d artre

Itration Banesan neutrals Bar arnrng experiences, in
over a hundred negotratrons under t o prr I procedure
were compare] %rvrt over a hundred gotrate >»v
Pcnences m the first round under arbitration Some ol
he maior findings ol the Kochan study were as follows

1 Barc{rarnrng was ro moro “chil
than under the prior proccduro
("2 There was n%srgnr ficant increase in wages duo to
| the arbitration statute

0 Thore was Nno srgnr |cant increase or decrease In
vagos duo to rgoorng toaibilralion asopeposed to settrn%
>nor to the afbitration award The average arbifratio

% mc rr])sely approximated the average non arbitrated
' 4 Since no stnko o%curred durrn% tho last round ol
ne otratrons 8ndr to arbitration gnd

eriod ol stuay under ar |trat|on 0 concl usron

co Id drawn regarding the retativo effectiveness o
srbrtralion as a stnko deterrent

5 There was no deviation between lactimdmg recom-
mendations and arbitration awards in 70 percent ol the
cases studied

6 Sixty percont ol tho arbitration owaids were
unanimous

1. The statutowycntena woro not applied by tho ar-

bitration panels In-arfy untlorm or consistent manrier

weTrgo major recommendations of tho Kochan study

? 1 Factfinding should ho eliminated as a mandatory

-flop m tho tmpasse procedure pnor to arbitration

hero sh Hld bo. increased ligxibiiity in the ad
mots raton of the preliminary steps In the Impasse pro
ce ures gPlBO sdu%h as tho ability to. dotcrmmolata
rslﬁ)uteob 1 nreeene ack to the paitics lor a limite

3 TIro parties should have tr¥o or' on of sending the
|sgu(t)%stg any variety nl linal oiler ..bdiation thoy wish,

veral hun-
vocate members ot aJ-

ed" under arbitration

0no occurred dur-

neutral arbitrator.

" eSSTahﬁtgcope ot judicial review should be specified in

6. The trainin r%ol mediators and arbitrators should be
given greater emphasis.

In early December 1976. PERB sponsored a sym-
bosrum on police and ljre Jighter arbitration which used
he Kochan study as the local point ol the discussion
Over one hundred union and management represen-
tatives. neutrals members ol the press and other in-
terested par les participated.

Thereaft r PERB conclugded Mat. hecause ot delaz
occasione by court tests | ethree years unn? which
rhitration had been utilized was not'a sufficient period
time wrthrn which to test Ine procedures Other ¢on-
usions were that the system provided finality aroitra-
h)n awatds were| in 1Ihs ‘willt LIC crtr5(er’ttﬁ N rbetmeﬁts
olice or lire sfrikes, and the coyrts na

el the conFs)trtutronaht of |trat|on and djeciareg
rcraI review to be available Tho Board's recommen-
dation was that the expenmt nt should be permitted to
continue lor a longer period in order to provide more

representatrve experience

rF]JuneY & Lthe Governo signe th' W n brll
which extended arbitration tor po eand lire qftcrs or
(t:vrr]rgnyggrs to Juno 30. 1979, with only the following

Eactfrndrng IS elrmrnated as j requrred step ot lhe
impas&o procedures Either part ag/ alter 15'days ol
mediation, mrtron PERB to retér tho dispute to an ar-
bitration pane

2 The parties are to share equally the cost ol tho
public meﬁr quaty

? Upon e uestolerther a dy e(ganel shaIIr ovide
that a 1ull and complete record be anng
Ihe cost ol lhe record lobe share equally by Ihe parlies

4 Thocri dtona overning ihe anelsconsrderatron are
mad o manaatory” In amvmq t Its determination, tho
gano ts nqw re uired to take m%r consrderatron the
tatutory criteria nd to spocrly tho basis lor >is findings

5 Thoslﬁ li'[% gecr ¢S that the determrq]atron ot
tho panol sha osub] ct tojudicial review Tntho man
nor proscribed by law *
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NEW YORK CITY
hairman

8 fArVIdl%nﬂgrcstvo argaining

All employees under the Iunsdtchon ol the thce 0l
Cotloctryo Bar arnrngg i?/ora encresgare coveted bg
the Imailty provision City's statute which bccam
effective obruM 1. 1972 More than 400 contractﬁ
ave e n concluded since thattrmeand Impasse pano
awards_nave been |ssue inonly 32 cases as ot mid

1976 Tho ercentage ol utilization to dale |s ap prox
mute¥] t% ol aﬂ contrﬁcts neg é)tliﬁ one
stIA0 Nas ocgurred during this perio can e at

tnbutoble lor Jarlur oreso voaco tract Hrs? ‘e |1 tor
to the [Ive and one hall hour tne stnkc Inthe Tail ol 197
That dispute was ultimately sotlted by arbitration



To dale, some 11 cases have been appealed to Ihe
Board ol Collective Bar aining. In ﬁ instances |he
Board acted unanrmous InY cases t e Board aItrrm%d
the irpasse pane rec mmen dations. In 2 cases t

ar acted 0 reduce the awarg to conlprm to the

olines ol the Economic Financial Control Board.

There i no Iegrslatron pending, to amend the exrstrng
linahty procedurgs in New York City. An ellort was mad
Iast vear toamend the statute to specifically provide that

ability lo pay must be one ol the cnte ia lo"guide Ihe im-

passe pane! The City Council how ™ deCimcu to act
on e Iegrslatron requested by the City because it con-
sidered such action unnecessary in view of the consis-
tent determinations by | |mﬁasse anels and bﬁ the Board
ol Collective Bargarnrn% at the criteria of |I|t¥ to pa
was considered”within the me ning o the stand ar
"Interest and werlﬁre ot t,a Irc dbecaus
matter had been t orou h scusse consl er
Dy every impasse pane where the Issue ot abr ity to pay
was raised Dy the City

There was some speculation raised by tho City as a
result oI the Charter’ Revision Comm dssron Study las t
Year but such report ha%nover resulted in submission o
egislation relating to arbitration.

he ty |caI union reaction to the legislation has been
that the martY [prdocedures are acceptable as IoncT; as
there isa egrsa e prohrbrtron against the rght to strike
This view frequently has been expressed by the Chief,
the civil service weekly Whether the experiénce to date
with interest ar rtratron which can be cateqorized at
least as satisf actor will continue to do s0 In tho faco ol
the persistent fiscal crisis, it's hard lo tell,

EGON
elvin M. Cleveland, Chajrman
EWoyment &e ations Board
Oregon's mandator mtorost arbitration statute
bocamo effectjve Qctaber 7. 1973 and covers potrco
fire r%rhters ang mstrtutronal guards or other employee'
a strike Is enjoined
Experrence to date indicates that ubitration has not
been ysod to a gre t_extent. Six jurisdictions are the
most that wentt arbitration in any one year Cities In
QOrogon strongly opposo mangatqry inter st arbrtratron
Iar el}/ on the drounds tml it gives a third dasrty ihe

0 ob[igato expenditures ol city tunds “Most
crtres ou‘d rathor erm?tastnko )

Prrmanhé because ot the arbitration provisions ir the
Col Iectrve ar arnrng Act, thpconstréutronalrt ol the law
as It ﬁ lies to Home Rule Cities and Counties has been

d in tho courts. Oregon s Court of Appoats
oundt o law unconstitutjonal, but was rovorsed by the
Supremo Court on procedural ‘grounds  Two new cases
are in tho Court ot Appeals

WASHINGTON

arvin |, Schurkg, Exocutive Oiroctar
E b’Y‘c Employment %otatrons Commission

e Iaw was assed in 1373 and became elteclivo on

iout une 731) Tho covered em ges are
ueIghtersem foyed h/ang yorcounyi otico of-
licets employed by any City "having a " population ol

14

15.000 o more: and (3) police officers employed by Kin
County ithe only )cpunty ?n the slafe— ythat ybe’ng
where Seattle is’located

AIthough Iwas not here at the time. Ihe reports which
received rndclcatetatterg \gas tne usual "new

Oy effect”. Fa tfinding was included in t estatute asa

compromise t e unjons wanted arbrtratron on 3/
crtre wanted actfinding only, and the legislature gave
‘nem a little ol each), and numerous pajties marched
straight through the procedure outlined n Hie statute
We do not have really good records concerning the
number ol cases handled prior to January 1, t976. When

RC came It existence and t ok over tne mediation
and administration of the Act P*RC has placed a verg
heavr( emphasis on mediation, and this has combine
with the end of the new loy effect lo reduce The number
of cases going to Interest rbrtratron PERI must pay lor
the services 0l the factfrnder and magaso have to'p ""X
or Interest arbitration, and we know from financl
records that We sgent in 1976 only about half as much as
was spent in 197

The Com (mrssrpn has submitted 3 request for | %rsla
tion to modity the |mpass]e procedure 'In a] num
signi |cantwa¥s First, we havo proposed to engthen the
Ll Lo
S et ol e el o :

wh [ Itrati hird
slg nrfrcant changFeRs th Edetron ol thoetaclnmrnn
cess ailogether “Finally theg {uhes would be requrred to
share the cost ot intefest arbitration

There fias been some concern that the present pro
ceduro undercuts collective bargainin % There has b een
serrpus concern and some ovidence that the resenceo
Iho laclimding procedure undercuts Iho mo I 1ljon pro-
cess We havj had. and contrnue to have, cases Inwhich
Ihe "freq ndc" nature ot the procedure acts as a
drsrncentr(ye 0 hilateral or megliated fs]ettements Th a’
pro osal did not get any attention In tho last session. 0
he legislature, bit has heen studied by the legislatve
committees between sessions It has drawn Hig predic-
table objections from mana%ement about the evils of ar-
brtratron and from the unigns about the costs which they

have o assume So far. the Governor has not
ta en a strong stand on the legislation and_t remains in
doubl as_to whether a Iedrslatrve session will bp conven
ed in t978 In the meantime, a number of parlies havo
strpulated to use our proposed proceduro 'Il'is our Im
pression that it has workod well

WISCONSIN
Chairman .
tmns ommission

E}{nw’orrrs Slayn
oyment
ince [ho s 1972 Wisconsin has had two final
3 bind rnB rm g?arbrtratron statutes one involving
IoPolrco epartment thoC ;/ of Milwaukee and pne
covering fircl.ghtor and law enforcement personnel m
unrc L,p{ahtres1 and cou(ntres oxcel%t lor the Cit
The |wau ee police arbitration statut can
% escupod aﬁ "wid eopen or conventrona | atbilration
white in the ot er statute tho arbitrator is imuea to ac-
cepting the total tmal oiler ol one or Hoother party
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DR.M. J. FOX, JR., P.E.
Associate Professor
of Industrial Engineering
Texas A&M University

DR. L. B. MC CONALD
Human Factors Specialist
Micwest Research Institute
Kansas City, Mo.

To many people collective bargaining is the cornerstone of tho
American economic system. There is no doubt that collective
bargainiiig is the best means of resolving interest disputes between
employ* and employee. Unfortunately many of the bargaining
sessions reach an impasse even though both parties arc bargaining
in good faith. This 1impasse generally leads to a strike because
without the strike3 economic pressure neither side has any
incentive to compromise. This contest of economic power would
be fine if only the combatants were involved. However, the public
often suffers because its supply of the organization®s products or
services is curtailed. In certain key organizations this curtailment of
production or services cannot he tolerated due to the impact on
society as a W' -le. If impasses occur and strikes are intolerable,
then some way must be found to resolve the disputes. One
proposed method 1is voluntary arbitration. |If the combatants

3b
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cannot agree to arbitrate, then the next step is compulsory
arbitration. There are different t,pes of compulsory arbitration,
and each has its pros and cons. The premise of this paper is that
compulsory arbitration is necessary in some areas and desirable in
others.

The 1idcrl method for settling disagreements is for the two
parties to negotiate a settlement. In the f ond-takc of collective
bargaining, the two sides can trade off concessions in an effort to
reach a compromise acceptable to both parties. Culler 1) statcu
that " ... the case for free collective bargaining 1is unassail—
able ... In the abstract, no one 1is ever against liberty or for
compulsion.”” In discussing r”ssible antistrike legislation, Senator
Wayne Morse [2) stated, "It is a situation that attacks, in my
judgement, some basic foundations of economic freedom in this
Republic.”” Senator Barry Goldwatcr [2] stated that " ... if this is
forced upon the American people, itcan mean price control, wevc
control, quality control, and even place of employment control.””
But for collective bargaining to be effective, there must always be
the threat of a strike. This weapon has been useful in the past, but
in the highly interdependent society of today itcould be losing its
effectiveness. George Meany (3] asserted, "We are getting to the
point where a strike doesn® make sense in many situations.”” He
went on to state that employers and unions are now so strong that
confrontations become Gargantuan struggles that hurt everybody.
The Brotherhood of Railroad Trainmen [4] believes that the
effectiveness of tho stnke is being lessened. Automati n iscurbing
tho ability of a strike to inflict economic losses on management.
For these reasons it is believed that strikes will be utilized less
often ia the future than in the present.

The prevalent economic theory of today asserts that industry is
created by cur society and I be allowed to survive only os long
os it contributes to the well-being of society. Therefore, when
there is a threat to cut off society3 supply of g”ods and services,
the public welfare should receive first consk"jration. Cullen [1]
argued that "in cases of doubt concerning the ultimate length and
impact of a major strike, the doubt should be resolved in favor of
protecting society os a whole.””The general public seemed to agree
with this argument, as shown by a Gallup poll after tho 1959 steel
strike which indicated that 69% of those sur.cycd were in favor of
compulsory arbitration of all labor d sputos that might result in
nationwide strikes. Critics of strike controls point to tho fact that

very small percentage of labc “management negotiations lead to
strikes. Raskin (6) pointed out that in 1961 ana 1962 less timo
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wns lost on strike than on coffee breaks. The fact that the great
majority of negotiations are settled without strikes ignores the fact
that an ong the major industries, national strikes occur all too
often. Therefore, when the discussion is limited to the more
critical industries of our nation, the low percentage argument j,ses
much of its weight. Critics of strike controls also argue that the
effects of nutionol strikes on th? public welfare are grossly
exaggerated [1]. They further argue that governmental Interference
in collective bargaining will lead to a serious weakening of the
process. Cullen [1J rebutted these assertions by pointing out that
"the government has in fart intervened in most major strikes,
thereby underlining the argument that we have seldom suffered
emergen 1ics irom strikes in the past and also demonstrating that
intervention is not a fatal blight upon collective bargaining.””The
arguments against strike controls were generally formulated during
a poriod when management held the balance of power and society
was much more loosely intertwined. In our present society the
labor wunions in the m ijor industries are at least as powerful as
management. Our society has become so interdependent that a
bottleneck at one point may wreak havoc throughout the system.
Raskin (5) pointed out that "what has changed the arena of
industrial conflict-and what demands a change in the ground rules
governing that conflict- is the extent to which the community has
become the victim in the cri:is striker. The squeeze is much less
acute on the economic warriors than it ison the public.””

When considering the public interest, it becomes difficult to
distinguish between public services and critical industries. While the
major industries ore probably not os critical on a short-term basis
as police and fire protection, they arc probably as critical »n a
long-term basis os sanitation services. Therefore, many of the
arguments for compulsory arbitration in the public sector apply
equally well to th ecritical industries in the private sector.

There ore many specific arguments for und against compulsory
arbitration. Schwartz [6] lists four reasons why compulsory arbi—
tration should not be instituted. His first reason was that
compulsory orb.tra ion is inconsistent with the democratic form of
government. Scinshoimcr (3] disagreed and asked:

. is It democratic to permit a few public employees to subject the rrumy
citizens of a community or the nation to the perils and chaos of a strike of
police or firemen, or tho health hazards of a strike of sanitation
department employees?... In my opii ion, the answer to this should be no
if the arbitration process is mandatory on both parties lo an interest
dispute.
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Schwartz 3 second reason was that compusuiy arbitration will
minimize and eliminate free collective bargaining. Stevens [7]
disagreed and commented that ““... it seems quite possible that a
threat to arbitrate, much like a threat to strike, might invoke the
ncgotiatory processes of concession nnd compromise which are
characteristic of normal collective bargaining.””In addition, Stevens
proposed an improvement in the compulsory arbitration process to
stimulate bargaining between parties. This improvement is discussed
later in this paper. Schwartz 3 third reason was that you cannot
force workers to remain on an intolerable job. Scinshoimer [3]
agreed and pointed out that laws prohibiting strikes have been
almost impossible to enforce because authorities cannot jail several
thousand people at a time. This argument against compulsory
arbitration actually applies to all forms of strike prohibitions. But
if the reader accepts the argument that certain strikes must be
prohibited in the public interest, then compulsory arbitration is
likely 1O be os effective as any other measure. It is the authors~
opinion that, while compulsory arbitration will not bring an end to
all strikes, it will lead to fewer strikes than we are presently
experiencing. Schwartz 3 fourth argument was that awards would
be affected by prevailing political moods. This argument was
supported by the Brotherhood of Railroad Trainmen [4] who
added that public .V.ations campaigns and lobbying would also be
a factor. However, these arguments apply equally well to the
current strike controls. It is felt that compulsory arbitration would
lead to greater equity than the current controls. This is I Tause the
compulsory arbitration system would be bound by rules and
procedures, administcrou by professionals instead of politicians,
and subject to appeal to the courts.

Schwartz was not the only writer to present arguments against
rompuls »ry arbitration. Dcniso (8) asserted that both parties in
negotiations will hold back their final offer to give the arbitrator
room to maneuver. This problem was also addressed by Stevens
and wi. discussed later. Cullen (1] discussed three methods by
which la. r and management can settle negotiations wthout
strikes— voluntary arbitration, partial operation, and non-stoppage
strike. Since none of the methods is presently experiencing
widespread use, we must assume that labor and management will
not institute t™m until given an incentive to do so. It is felt that
the introduction of compulsory arbitration as a last step in
negotiations might pro- ide just such an 1incentive. Many strike
control critics say thai the public is adequately protected Horn
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strikes by the present u. The Brotherhood of Railroad \

men [41 stated that “the present system of governmental interven—
tion. provides no guarantee for the public welfare in the case of a
national emergency strike.”” Another criticism oi* compulsory
arbitration 1is that thenegotiators may use arb tration as a
face-saving device. Lowenberg [9] supported this crni-ention with

case histories. No rebuttal is available fee this argummt and
admittedly the case load of arbitrators may b i increased be cause of
this problem. Another argument against compulsory arbitration,
contended the Brotherhood of Railroad Trainmen [4] is that ““the
arbitrator may or may not have the expert knowledge necessary to
render an effective and equitable award.””0n this issue Cullen [1]
commented that “to the charge that arbitrators have no firm
guidelines by which to decide contracl issues ‘correctly,' the
response is that this is true but neither .nve the parties, and ar
experienced neutral can usually spot several clues to a feasonable ™
scttlemmt (such as ™he terms cf other current settlements).””Tho
above arguments clearly show that the experts are divided on tho
subject of compulsory arbitration, and none of them have an
answer immune from attack.

Somo of the more eloquent statements in favor of compulsory
arbitration are quoted below. 1In the wake of the West Coast
Longshoremen 3 strike, Raskin [5] stated:

The unblinkablc lesson... is .hat tho absence of an explicit legal
foundation for government action to defend the public engenders a
bargain-basement scramble for solutions that rarely solve anything. The
frequency with which our national, state, and municipal officials arc turned
down or ignored when they plead for reasonableness and restraint to
advance the common good is not only demeaning for them but destructive
of respect for democratic government. Too often the upshot is capitulation
lo the stronger and more obstructive of feuding parties, with the public
paying tho bill for an exhorbitant settlement after the rigors of a llc-up In
which it has been the prime sufferer.

Lowenberg [9] studied the contrau negotiations of police and
fire fighters under a compulsory ar! »ral on law. He found that
"the availability of compulsory arbitration did not terminate
collective bargaining activity among police and firo fighters in
Pennsylvania.”" Two-thirds of the municipalities discussed in the
nrliclo arrived nt a negotiated settlement. lu addition, ho found
that “tvidenco exists that arbitration was used at times as a tactical
weapon by both sides, rather than as a court of last resort to
resolve a deadlock in bargaining.”” He concluded that “despite

Wo-.
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employer objections to arbitration awards md some employee
unhappiness with pnrticula- awards, compulsory arbitration seemed
to fulfill its major purpose in 1968, i.e., to provide an alternative
to strike action as a terminal point in collective bargaining. ™
Having listed some arguments for and ugninst compulsory
arbitration in general, we discuss bc”ow the pros and cons of
different types of compulsory arbitration, beginning with voluntary
arbitration. The National Electrical Contractors Association and
The International Brotherhood of Electrical Workers have a
Council on Industrial Relations that serves as a court in labor-
management disputes [10]. The twelve-man council has been in
existence since 1920. About 90 per cent of the IBEW locals have a
"council clause”” in theix contracts. Disputes that cannot be solved
must be submitted to the council. Strikes and lockouts arc barred.
The electrical contracting business has experienced /ucccss with
this system, but could it be successful in other industries.l Probably
not in its exact form unless conditions are similar to those in
construction [10). Bargaining in the construction industry is
almost always limited to locul contracts. Clashes generally involve
local issues, personalities, and rnimositics flic council con smooth
over these difference by establishing a common bargain that fits
precedents (10). "It would be hard to do this in mass production
industries or. . the transportation industry. National bargaining

and national patterns are too pronounced [10]." Since we urc
concerned with public icctor and critical industries, this type of
voluntary arbitration would not servo our purpose.

Many of tho drawbacks inherent in compulsory arbitral ion aro
circumvented 1in an ingenious arbitration procedure proposed by
Stevens (7). He proposed a "one-or-the-other”> method by which
the arbitrator would make his award. The arbitrator is required to
choose the last offer of enj or the other parties. This requirement
would force both parties to compromise and concede points before
making their last offer. This would be for fear that tho arbitrator
would choose tho last offer r " the opponent because it was more
reasonable. Therefore, the "c ne-or-the-othcr’>method of arbitration
would generate the same uncertainties and fears of costs to tho
.opponents that an 1impending strike does. This would lead to
concessions and compromise anu, therefore, maintain viable collec—
tive bargainirg even under compuuory arbitration. The Stevens
method should answer the criticism by Schwartz that compulsory
arbitration would end all collective bargaining negotiations. A
related argument by Denise, that tho |>artic would hold back their
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best offer, .a also answered. Another complaint about compulsory

arbitration 1is that it will leol to both parties making a large

number of demands. Since the arbitrator 1is not intimately

acquainted with the parties, they may present demands that an

insider would consider ludicrous. The extra demands also leave the

arbitrator with room to maneuver. This argument carries no weight

under the "one-or-the-othcr®”method because the parties would be

very reluctant to include superfluous demands. The reason is that
the superfluous demands might weigh down the final offer package

ur.d force the arbitrator to choose the final offer package from the

other party. The "one-or-the-othcr’>method proposed by Stevens is
undoubtedly a major step toward a workable comp, ilsory arbitra—
tion method.

Foster (11] has reservations about the Stevens method and
pointed to several shortcomings. He answered the premise that the
Stevens method introduces the un ertainty inherent in a possible
strike. He says that the real danger is that it introduces on clement
of gamesmanship that may hinder the search for accommodation.
The negotiator may consider the situati >n more of a chall nge than
a threat. In regard to the uncertainty factor, he believes that each
of tho negotiators will move toward a point that they fGEl the
arbitrator will upprovc. If they both predict the same point, they
may very well ugrcc before arbitration. But if their predictions are
different, they will probably stop before reaching agreement. The
odcls of this occurrence are greatest with vogue criteria for
arbitration decisions. Therefo.e, the criteria should be os explicit as
possible. Another probkm, he believes, is that strikes may occur
oven though they ore illegal. If the management package 1is
accepted as most reasonable, the arbitrator is bound by law not to
add any labor "sweeteners.””This could lead to strikes. While the
inflexibility of tho Stevens method 1is what invites bargaining, it
ulso invites defiance if bargaining breaks down. Foster"s arguments
ucscrvo serious consideration when searching for a viable compul —
sory arbitration method.

Garber (12] also feels there arc drawbacks to the Stevens
method. Due to the total-pockagc concept, tho arbitrator has too
little flexibility. The arbitrator may be faced with a situation in
which the overall package is more reasonable and yet contains one
demand that is totally unreasonable. Garber proposed a five-step
plan under which "tho arbitration panel would be obligated to
choose the Most reasonable® of tho parties* lost offers for each
disputed Issue®”(12]. The steps arc:
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1. The parties would choose an arbitration panel from a prescribed
list, ii unable to agree, a panel would be selected for them by
the appeal board. “*

2. A preliminary hearing would be held to determine the issues to
be discussed and the prot "dures to bo employed.

3. The axbitratlon heari. g wouid be held, during which, the parties
would present their last offer for each disputed issue and their
reasons for stating why the offers are reasonable. The panel
would make its decision based on specified criteria and supply a
defense of its decision.

4. Either of the parties would be allowed to appeal the decision to
the appeal board. Appeal to tho courts would be allowed under
spe”.ifiod conditions.

5. "lho decisions of the panel, subject to appeals to the appeal
ooarri, would be implemented. Appeals to the courts would not
olock implementation.

Garber called his method "Inst-offer arbitration.””He pointed out
that his method gives the arbitrator more flexibility than the
Stevens method while retaining the same amount of risk. However,
he acknowledged that unlike the Stevens method under which tho
parties might forfeit their unimportant demands for fear of
weighing down their packages, the last-offor procedure may
encourage these unimportant issues to bo tacked on. Garber feels
that his proposed system will still lead to better results chan the
Stevens system despite this one drawback.

One criticism of compulsory arbitration is that it is virtually
costless. Si "0 tho costs of the process will not tax either the
union3d or tt.e company 3 treasury, both sides are willing to go to
arbiiralion over even minor t-sues. Neal Chamberlain (1J proposed
to charge tho parties for the services of the arbitration machinery.
The parties would bo assessed a cost per day based on the number
of members in the union or the assets of tho company. This is an
intriguing idea if a method can be worked out for deciding upon n
fair assessment for the parties. Assessing labor and management the
same costs probably would not work because thrco million dollars
out of the United Steelworkers treasury would probably do more
damage than thrco million dollars out of U.S. Steel 3 treasury. If the
cost were calculated based on what a strike would cost, then the
question arises as to whether you assume Use company has
adequate inventory to coast through several months of strike
without loss of vrevenue. |If an -equitable method could be
dcvclopeu for calculating these costs, then utilization of tho
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Chamberlain method r.iight cut down on the arbitration load and
lead to a more efficien: system.

So far wo have disiussed tho pros and cons of compulsory
arbitration and several pirmoser®. methods. Tiro majorty of experts
in labor relations, at first, dismissed the idea of compulsory
arbitration without discussion. Stevens [7] presented the current
status of compulsory arbitration very well:

In addition to these indications o 7a need for a thaw in heretofore frozen

altitudes about compulsory arbitr.tion, the increasing frequency of profes—
sional discussion of tho issue sug: jests that the “1tw of the propagation of

heretical doctrines ™may bo at work. If the Initial proponents of su™h a

doctrine (i.e., that resort to coir pulsory arbitration is not prim facie death

knell for the free enterprise system) are not forthwith struck down by

Jovian bolts, then other investigators may be Inclined to give the matter

serious attention.

Now that different types of compulsory arbitration have been
discussed, a re” m will bo made to the subject of compulsory
arbitration in general. The case for compulsory arbi ration is very
simple. David Straus, former President of American Arbitration said,
““If labor and ma agement are incapable of reaching agreement
through free collective bargaining in major negotiations which affect
our economy, then in the end some collective bargaining will be
called a failure, and some form of government controls will take
over®” (3). Even those who propose methods of compulsory
arbitration hope that management and labor will be able to reach
agreement without governmental controls. A faint ray of hope in this
area appeared during the 1967 contract negotiations in the steel
industry. The top union leadership presented the top policy-making
board of the United Steelworkers of America with a voluntary
arbitration plan. The plan had emerged from a meeting between the
unlon officers and the four-man steel industry bargaining team. The
plan called for labor and management to bargain for approximately
60 days and then decide on which remaining issues would be
subn."ttrd to binding arbitration. If the parties could rot agree, the
doc ment called for all issues to be arbitrated whil. he parties
surrendered the right to strike and lockout. The proposal had already
been approved by management (13). The union leaders wore split
over the proposal, and they later rejected it; however, 1. W. Abel,
President of the United Steelworkers said he did not close the door
to possible future agreements of this kind (14). Tlio plan with
modifications was later approved "v the steel industry.

One of the prime arguments against compulsory arbitration is that
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the British tried it and later abolished it. McKelvey [15] studied the
British system and stated that one of the problems t ith the system
\vi»* that tho arbitration board did not explain itsdecisions. This led
to uncertainty os to how future disputes should be treated. This
problem is eliminated in the last offer method because of the
requirement that the arbitration board must explain itsdecisions. An
argument for compulsory arbitration is that the Australians use the
system and their unions are stronger than American unions [4].

In conclusion, it is felt that some form of compulsory arbitration
should be legislated as a last step in negotiations in the public and
critical sectors. Our society can no longer tolerate work stoppages in
critical industries such as steel and transportation. The losses in
freedom for maiagcment and unions must be balanced against the
increased freedom of our society to receive an uninterrupted supply
of critical goods and services. There are drawbacks to every form of
compulsory arbitration thus far proposed. Cullen [1] stated that "it
mast be clear that or.e of the easiest parlor games imaginable is
puncturing other peoples "ideas for handling emergency strikes.””It is
the authors Zopinion that the most viable compulsory arbitration
procedure is the lait-offcr method of Garber. The procedure could
possibly be improved by charging the parties for the arbitration
process as proposed by Chamberlain. First, however, an equitable
means must be found for assessing the costs. Tho major problem with
any form of governmental control of strikes is compliance. Cullen
U] asserted that "the evidenc* is perfectly clear that American
anions and employers will comp ¥ with most strike controls most of
the time, but that every control will sooner or later be violated by
someone.””However, itisb iicved that compulsory arbitration in the
public and critical sector will lead to less industrial strife than the
present system.
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Mediation-arbitration
can promote settlement
m of contract disputes;
factfinding can speed

handling of grievances

SAM KAGEI AND JOHN KAGEL

The push to find seme alternative to strikes, par-
ticularly in major labor-management disputes, still
continues. Even so staunch a defender of the right to
strike as AFL-CIO President George Meany said in
m press interview: “Strikes are expensive. We’d like
to see some mechanism that would eliminate strikes
because we find that strikes are becoming more and
more expensive not o.ily to industry, but to those we
represent.”1 K

What must be and has been sought is an incentive
to encourage the parties to negotiate their own settle-
ment in tough situations but with voluntarily agrced-
to provisions for terminal settlement if they cannot
reach agreement. The use of orthodox mediation is
not always successful in such an effort.

Another difficulty for which labor and manage-
ment seek solutions exists in the handling of griev-
ance procedures, the most important failure of which
is the slowness with which grievances are resolved.
What is occurring is an increased awareness among
labor and management of the corrosive effect of pro-
tracted consideration of the individual employee’s
problem. It is not so much a question of whether or
not the grievance has merit, blit whether the unions
are learning that employees with unresolved griev-
ances are dissatisfied members and whether manage-
ment is becoming aware that such dissatisfaction rep-
resents a hidden payroll cost in terms of not achiev-
ing full productivity from that employee.

T ere arc two evolving techniques in collective
targ lining that have gained increasing acceptance as
possble remedies for stalemated negotiations and
protracted grievance procedures. These arc mcdia-
tion-arbitration, or “med-arb,” as a method for set-
tling the substantive terms of a collective bargaining
agreement, and a contract provision for a factfinding

Sam Ka>el and John Kagel are arbitrators and partnert in
lhe San Francisco law firm of Kagel and KaRel.

two new

arbitration

., techniques
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step early in the grievance procedure designed to
make that procedure more effective.

Mediation-arbitration

The primary objective of labo' and management
in collective bargaining is to arrive at a substantive
agreement on wages, hours, and other conditions of
employment. To attain this objective, labor and man-
agement have developed and used a number oE tech-
niqu ¢ which taken together add up to the collective
bargaining process. Our purpose is briefly to note all
of the-c techniques, paying particular attention to a
new one which wc have called mediation-arbitration.

The most frequently used technique is that of ne-
gotiation-direct discussions between the parties
without outsiders participating—the use of advocacy
and persuasion by each of the parties seeking to
convince the other party as to the correctness and
fairness of its position.

The mediation technique marks the entrance into
negotiations of an outsider who seeks to aid the
pauies in reaching an agreement. The mediator has
no authority to make decisions on disputed matters
and thus cannot impose an agreement on the parties.
Mr nn only seek to guide the parties into an area
where it may seem likely that the parties can then
reach an agreement. But, he has no "muscle” by way
of any grant of authority to make a final and binding
decision.

In arbitration, on the other hand, a third party
also enters the collective bargaining process. But, the
arbitrator’s position is significantly diflerent from
that of the mediator as he can impose a final and
binding decision on the issues in disj- e which is
enforceable at law. His authority i* a grar.t from the
parties who agree in advance t  ccepl his decision
as final and binding. This technique has been seldom
used, but its use is increasing, in arriving at the
substantive terms of the agreement. n



Finally, there % (He uw of direct economic puwer

— Ihe strike and lockout. Cor'rary io statements that
nrc often made, collective bargaining does nol end
when a strike or lockout begins. The purpose of
cither of these techniques it to bring about an agree-
ment by using direct economic power lo force the
other party to accept certain terms of settlement

Thus,.negotiation, mediation, arbitration, and the
use of direct economic Eower arc the orthodox, ac-
cepted techniques which are used to achieve the
objective of collective bargaining, namely, the settle-
ment of the terms of the collective bargaining agree-
ment. They are used individually or in combination,
and one party's success, or lack of it, is determined
by how well these techniques arc used in the particu-
lar setting then existing, such as economic_condi-
tions, relative economic strength of the parties, the
interest of government or the public, and so forth.

Over the years there has been a persistent clamor
for compulsory arbitration in major labor disputes as
an alternative to strikes or lockouts. This would have
lo be accomplished by legislation. Most of organized
labor and a substantial portion of management in Ihe
private sector is not willing to accept compulsory
arbitration  'ublic employers, particularly, have
voiced objection to compulsory arbitration in the
public sector. o o
~ A combination of mediation and arbitration, plac-
ing primary emphasis on negotiations, may he the
type of approach to avoid the rtirm aIIK imposed
settlement Fcom(j)ul_sory arbitration) and heavy eco-
nomic losses atd disruption (strikes and lockouts in
major Industrie.). It must be agreed lo vohmtaiily
by Ihe parties. Kccomv to med-arh requires |in#r
up the right to strike or io lockout.

In this process the mediator-arbiter hat a tual
rote. When acting at | mediator hr has in reserve the
authority of an arbitrator. This gives the used-arb*ter
“muscle™ which is not asailabte to him if he nets
solely as a mediator. It places the me*| arbiter in a
position where he does far more than transmit mes-
sages between labor ami management, lie, ia rflrc*,
becomes a pity lo the nrgntiatmns ia the sense that,
while negotiating, each U the cc(Mendmg parties
must necessarily seek to convince him |b *their posi-
tion is reasonable and acceptable In so tfainy. the
parties no longer maintain the arm's length attitude
normally assumed in orthodot mediation not the
semilegal stance assumed »an aibilralion.

As one participant in a nwd-arb said, the ﬁrocess
keep- both panics "honrsi** [i st b. each must
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really seek a reasonable solution of the issues on tne
table. Ench must disclose all of its respective posi-
tions ami its reasoning nnd "evidence'4 lo support
them. Each party must bee up to the merits of a
Bartlcular issue urvlcr discussion because if either or
oth do not. the med-arbiter will make Ihe decision.
The incentive is for both parties to settle through
negotiations rather than have the mcd-aibiier ma'sa
the decision. The presence of the mrd-arbiter pro.
vides this incentive, o _

In shot . Uie posture of the parties in the mrd-aih
Process changes from that normally assumed in ei-
her orthodot mediation or arbi*ration. The proms
encourages direct negotiation between the parties
with supervision by the med-arbiter who, if be per-
forms his job properly, mil seek to emphasize the
need for the parties to arrive at their own agreement.
Rut he has available, if necessary, the authority ta
make a final decision on any points remaining b
dispute.

Med arb eiperiencvs

Will panics accept mcdarh knowing that. In r*lect.
the}K arc agreemg lo the possibility that n thud party
—ine med-arbiter—may decide ke{ issues in- dis-
pute* "ur experience has tnebird the me of mtd*
atb in situations price to stain and ia cases atm
stnl-vbate occurred Here ate some instance*

In 1970, On tp ttm stsof the Gdrfornta Hones*
Association c*j »rd with thtre gr_our)s of Im pijlk
Four thousand nurses ar i i) hospitals were fariotwd
in this cate- The pauses agtoed la med-arb £xmg ap
the right 10 Mnka ot lockout. Of 19 issues so ba
settled. St were agreed lo through negotiations la the
presence of the med-arbiter. and the Utter had la
decide only one rssue. a procedural oar. la his capac-
ity as Mbkmot, _ _

When ihe 1971-72 fm it Coast longshotr strike
ended. |) blurt were Irfi over lor medwtb la tun
allday Mwwi aR 13 were tented ip wgoataoa*
Thr hsurs were important and compAwatedL Thtre a
no doubt that the persence of the med arbfctr wss an
Ureanur to (hr parties lo aosmne temenshte pems-
(mwsand settle gwe ivwus dune dp. .
~la a nwd-arb case involving some 40 dhgmid
issues between the rrstamants and bnrtendm la
Oakland. Cahf. (dl bsaws weee scttted M | loag day's
tfsatew sMthout the need of an nbitrmili dr™ h*
Ani afsei a wsidrat strike at a major I n Frn”isoa
pstehc kosp. si. over 10 smttsutied baarn ven

J

*
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_ The medarh technique wa* Wfd ina ~ invok-
ing a n»‘or commercial printing company and the
Crewman* Union Thi* resulted in 8 out of <blue*
being settled directly between the panic*, Some  of
thetC huct involved difficult problem* of manning

on peeve* . :

RDr ently a 6'tnwith Utile occulted in the San
FIMKhcoT -y Area toll dtinl industry invoking ii\
Tcatmv .ocat union*. When the mikéi* returned to
work .nc paitiev aﬁreed to mcdatb Some 17 com*
Iron kvur* were culled nut ol the oner 1*0 proposal*
made by Ihe partto |fton of thow were settled
through_ med ath  They included Prowder* dealmg
with Qrievance procedures, ski lease. health an
welfare trvtt, vacation*, Hobday*. merger*. and «o
on Many local Hum were the* considered and only
ulna temiain foe dtddan by arbitration

The important fact ia med atb b (hat h U solun*
Uifly | acce;%ted, non though ia thH mo-level
technique the parties agree To be bauod by th
med-athitetT dreHion ifa direct tetdetreat H not
made. Thk technique avoid* kgnlalne compuluoa.
pariat), abhncted by tabor taaaagrmral acfodatoe*
*lo» yu'tei ate not forded by the fail that they laan
Him the med aiMter_ha* the aa-horify lo male thr
dtebirw if ihr patlio fad lo » « | cue deif cma
uranpmrwl |t H pe«M*tythn tnnukd;*. W ever,
that H thr lotrathe faw the patWi in trtch to* cma
agreement It k that Iwwifdpr which h thr iacea*
tne toiriwadkwu

Pubhc vacla* tam wi=

latWpbk won rnedmb inmU Jfpit" pacdt-

*ulwty tpptptttr It Ufrtrt are lo hr mimed. aa

ahremfite method </ wtto* lihn ao»i*o«t to-

pinuni b*pmdti hM tubuwM I d mote

lidic ITChOPT thm that of Inmt «e

bciiow 1i* n*d*en vfvtrrtt*Into p M* tcesoe

mmm entrtntod & Mt*w tht pan <u vector

If aa acecfe)Mr dutMffte la O M "h "* P«Wt
wtiw h (Ami. ©H IA«K io gam art 'n*

It a au *nf®rvErd that wad rah it to tvm fliu

— ftlathane hla Mdtf hw Ilhete hr <n ttotdm

rod «*allnan a kcloatv Stoah a «@>Mm **9

be Mhnd ttywh n «4 uSje Ufh-

be pueJ foe thel pepw Wufim

W bmd b e«!. had - f*>im card W

lowed laatoe emfhmpwot Tcthmyw* ptoeatte la

bofh puttie* which ,encourape direct negotiation* with
some form of terminal settlement muvt e developed.
Med arb it one tuch technique.

The factfinding step

T00 often fact* essential to settle a ?nevance_arc
not obtained until there i« an arbitration hearing.
Meanwhile, In the ucpv preceding the arbitration, Ihe
union and employer too often attumc a litigious
(lance, with each adopting the view, “my man, Tight
or wrong** The retell arc deadlocked grievances
which thould have been rcttlrd ot withdrawn.

The facifinding step H dcvigned to repair some of
these dcfectv. Thn step'in_the grievance procedure
mini be tailored to the requirement* of the panic*.

|f the employee faik to settle thc grievance di-
rectly with hh “supervisor and then hie* a written
?neva_nce, thk act trigger* the factfimhng step. The
Ollowing outline* the facthiding process as con
tamed in an agreement made in the San FrandKo
Bay Area soft driak Industry between the employer*
and si* locakof the Teamster Union:

TK> fictftndm to* ha ar*anteed and function &*

[t) Om 1w o On* e d*wnsMd by t
noyg and nan factfeJaa sRaII be d?sipatgd By tha

\bg The thrci nf thn facthnim k In ibcwmr? y
mnatdt t rpm}w tnt { rure ent&«A

1», Km¢ mmc nf, yt]oMn act* ewcee |n%t a
mwvwmc Irxn ttht_nIm wJl wmudll m-
mm. .M aA [hWwi tha gawvwd and tha «m
gart%'ltnmmré]tM nn?n\évwhr hcgalry II\I/Itm g “:E?et

lun w | . u
wmatkm gl mayd\/\/ r[ll.lwrrfyby »fw I]‘r«Ae

hfc I){P{Mafrlhly ™
N w hn fhn
vangavwvan Faw*. to
hm | ananawmimg tan

ndnan
e a * ||W%ﬁrlwf\évlnhf aNUgJ”t’}
ayuM. WKm agma m1 I1ta » * nadam
d W &lhtm aE}ann ajne ntavjUM
tAa&I{/I 'th ha aAwnd | |AW 'a(t) nﬁ”%'% gnpmad fact

Wi
<Oy r'uhww nf An af-I%Whn* Im
wa<i Wwn am i umam * afzii».am togl tW toan-
aim uw H] lwm wtd?ym in«@nddto pwvamn
a” tod ham to amhad«y mdatn.

(q) ft to ta }oto* W
na~mi. toy to Mto nww»t »* bn, .
andadﬁwn ’\)//laamna to amuw a anon dim
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anil the union ftpfii.'Hijliic shall ihcn within 7
working davt thcmlicr meet for the purpose of seek-
INJ to resolve the grievance.

If Ihe manager mid the union representative fail to
settle Ihe Ignevance, the parlies will then refer the
%neva,nce 0 Ihe next steps provided in the collective

ar ammq agreement, including arbitration.

. One value'in the factfinding step is that il collects
immediately the relevant facts. When Ihe parties then
seek to negotiate a settlement of the grievance, they
address themselves to Ihe stipulated facts, not to
what “my man*™ said or did not say. The posture of
the negotiators changes from that of adsocatc* to
that of jurors, o

Of equal importance, a st|PuIat|qn of the facts
lessens the political aspects of the grievance by pro-
viding both union and management officials objective
reasons for advising their respective constituents to
either drop or settle disputes by pinpointing the oper-
ative facts involved. _ _

Factfinding as a technique for resolving labor-
management grievances grew out of a backlog of
over 1,000 pending. grievances Involving Aerojet
General Coer. a major aerospace company, and its
employ_ees. he application of Joint factfinding to
these fi'<vamcs sharPIy reduced Ihe number eventu-
aIIyr submitted to arbitration

he factfmdm? Procedu_re has teen adopted by the
Space Ditrbkut of thr Nmih American Rockwell Co.
and the United Autoroo™Vr Workers Its use has
>educed dr. stically Ihe time vrithin which griesalters
ate settled As a result of us use. 0|I¥ unr grievance
mrot to arbitraltoo in 1971, Ry confrast, Prewously
Many cases went lo aiMliation ami most of them
Were over 2 ¥1ears, old by the lime the Qcached
arbitrate*! Other induuries that (use adopted the
prrenfurc include compsmes In the pulp and paper

industry nnd various public agencies. So far. its
adoptmn has led to an improvement in employee
attitudes and grievance processing.

An additional improvement has resulted Irom rela-
beImP a grievance, nt least at the first step, a ‘smutual
problem.” It docs not become a*“ grievance" until the
union wishes to pursue the matter be¥ond factfind-
ing. The net effect of this simple transformation has
been to lessen tensions in the cmployee-supcrvisor
one-on-one inform;:! first step, and to make labor
and management view employee complaints as a mu-
tual problem lo be resolved”

. Attitudes play a significant role in the early resolu-
tion of grievances. Itccause of the change in'name, a
grievance docs not automatically raise a red flag,
causing instant'argument regardless of its merits.
While this is_especially true in_public employment
where supervisory decisions are just beginning to be
questioned, it is of equal effect in the private sector
and undoubtedly has contributed to North American
Rocksvell Company's and the United Automobile
Workers' success with Ihe new procedures,

The lime, expense, and emotions involved in Ihe
grievance procedure or their absence h within the
control of the parties. Warning arbitrators for these
problems is mbplaced criticism With a proper ap-
preciation of the tote of the grievance procedure, the
effect of unresolved grievances on indoidu. employ-
ees, and with a cessation of Ihe practice of copying
grievance procedures rather than draftlngg them 10
suit local conditions, the adoption of the Techniques
outlined can_meaningfrtly reduce Ilhe parties’ own
problems in ibis area of Collective bargaining. (]

rootson:——-
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{Ionf ?t |L.eren,t final-oftor sy(ft s are anulyzod and a
Inal-offor ar ltratl?nrf?rotodu 0°do Pnod to Increase Incon-

tivet to n otlaﬁe s proposed . In hIs resoarch, tho autho
soohs to detormine f 83 condltlon? undor w |<%h (a) rapl
tettlonfen are roaclio tho Rart 0S Usjng as fow stops as
P,ossme, there are 0(6 egotlatF ,agrooments over
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d s Implomontcd 1mmediately aftor a

ion, ﬂwls rﬁo uro )[/]
Pclaraton 0 .mgasso, with"the samo person serving as mo-
ator and arbitrator.

FINAL-OFFER ARBITRATION AND
NEGOTIATING INCENTIVES

by Peter Fcuille®

_In ihe past decade final-offer arbitration hat emerged first as
an idea* and then as a_proms used to resolve bargaining Tmpasses in
tcs-eral public and prisiate jurisdictions. Hundreds of” negotiations
have occurred under these final-offer procedures, and dozens of
impasses have been resolved by arbitration awards. These exRerl-
ence, when compared to_conventional arbitration experiences, have
shown that final-offer aritration dors a reasonably good job of pro-
tecting the parties" incentives to negotiate but that It does not operate
a e ectwelK, & iu theoretical rationale suggests it should. The
purpose of this paper is lo use these final-offer experiences, supple-
mented with experimental bargaining and impasse resolution research,
to see how more effective final-offer procedures might be designed.

Effectiveness Criteria

. Beforr rxainining any data it is necessary to identify some ef-
feciiveness criteria, and the most useful critéria can be’ developed

* 7 Sir author is aa associate professor ia thr Institute of Labor and Industrial
Relations at the Umtvriiiy of Illinois Hr is iratrful lo thr following people
tor their assistance ia gathering data for this paper: Thomas Kochan,
Gary Long, Richard regaeitrr, Dean Pruitt and Richard Seryak.

I. Carl VI Stevens, "Is Compulsory Arbitration Compatible with Bar-
gaining f/adaitrsef Xtlsfirar, Vol. 3, No 2 (February 1066), pp. 36-32.
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from the rationale for final-offer arbitration’s existence. Final-offer
arbitration has been offered as an antidote to the "chilling effect"
upon the parties’ incentives to negotiate their own agreements that
is said to exist under conventional arbitration (which assumes, of
course, that there is a perceived need for an impasse resolution pro-
cedure which will prevent strikes by imposing bindir', outcomes upon
the parties).” This chilling effect allegedly exists ’ccause of the
manner in which impasses will be resolved: the conventional arbi-
trator will issue an award which is a compromise or a split of the
difference 'jetween the parties’ positions, and hence each party has
an incentive to maintain an extreme position in the hope of getting
a more favorable split. There is no strike, and the parlies can avoid
the hard bargaining necessary to reach agreement

In contrast, final-offer arbitration makes such behavior costly
by eliminating arbitral discretion and requiring the arbitrator to
select one or the other party’s offer withou* modification. Because
of the mutual fear that the arbitrator may se ct the other party’s
offer, both parties should develop ever more reasonable positiens,
and these mutual attempts to be reasonable should result in the
parties being so close together they will create their own settlement
In other words, the possibility that either party may lose everything
in arbitration will act as an incentive for them to seek security in
their own agreement.’

As a result of this rationale, the most appropriate criterion used
to evaluate final-offer procedures is “negotiating effectiveness,” or the
extent to which the procedures induce desired negotiating behavior
among the parties. There are several specific dimensions along which
the negotiating effectiveness of einal-offcr procedures may be meas-
ured. First, the most effective final-offer procedures are the ones
which are invoked least, for their lack of use indicates that the parties
are negotiating tl.eir own agreements.

2. Profcttor Roy Adam* uie* the Canadian public lector impute eiperirnce
to note that this I"rikciare-inappropriate atiumption may be more firmly
held in the United Statei than in otl_er countries.

S. Thii conceptual rationale ii much more applicable to final-offer arbitra—
tion with entire package iclection rather than iuue-by-ittue selection.
For more detailed ditcuitioni of the final-offer concept, tee Steveni
o¢>. til.; Peter Ftuille, pinar o v * Aibilralion: Conafti, Dinlopminli,
Ttinniqun, Public Employee Relat® nt Library No. SO (Chicago: Inter—
national Pcnonnel Management Association, 1975), pp. 12-14; and
James L. Stern, Charlrs M. Rehmus, J. Joseph Loewenberg, Ilinchel
K atper, and Barbara D. Dennis, Final 0//sr aibvitiation (Lexingtoo,
Man :D. C Heath, 1975), pp 117-41.
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Second, if a procedure is invoked, an important criurion is the
extent to which the parties reach their own agreeme its prior to the
issuance of awards, with a larger proportion of negotiated agree-
ments indicating increased effectiveness. A third and closely-related
criterion involves the proportion of impasse steps the parties utilize
before reaching agreement, with increased effectiveness associated
with agreements reached at early rather than later impasse steps.
If an award is necessary, a fourth criterion is the extent to which the
parties narrow thrir area of disagreement, either by reducing the
number of disputed issues or by reducing the range of disagreement
on the disputed issues (or both), with smaller areas of disagreement
indicating increased effectiveness. A fifth criterion involves longi-
tudinal measurements along the above dimensions €.0., an increasing
proportion of negotiated agreements over time :ndicatcs increased
effectiveness. These measurements usually are made against some
comparison data, most frequently the negotiation and arbitration
experiences under conventional arbitration procedures.* It should be
emphasized that these negotiating dimensions will be applicable only
to the extent that their users prefer negotiated agreements over im-
posed awards. If this preference does not exist, the above criteria are
meaningless.

Three other effectiveness criteria can be specified. One is “com-
pliance effectiveness ” or the extent to which the parties comply with
the final-offer process and its outcomes. This criterion can be measured
by the proportion of negotiations which involve refusals to par-
ticipate in the process, refusals to implement awards, court appeals
of awards, and post-award work stoppages, with the smaller the
proportion of these kinds of behavior the more effective the final-
offer process. A second and related criterion is “outcome effective-
ness," or the manner in which final-offer outcomes impact upon the
parties. This criterion can be measured along sucl dimension, as the
proportion of union (or management) arbitration victories (or losses),
or the extent to which agreements negotiated prior to awards more
closely resemble the unions’ or managements* final positions. The
more effective final-offer processes arc those which yield the more
equitable outcomes (which assumes, of course, that equitable out-
comes can be defined and measured in a manner which satNfies the

4. For an excellent discussion of impasse resolution evaluation research,
see Thomas A. Kochan, "Evaluating thr Effectiveness of Impasse Pro—
cedures: Some Conceptual and Research Design Itssuet,” paper pre—
sented at the 1975 annua! meeting of the Sodety of Professionals in
Dispute Resolution. .
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various negotiating perspectives). Compliance and outcome effective-
ness may be related in that a party’s compliance with the process
may depend upon its perception of the equitablcness of the outcomes.

A third and more subjective criterion is "political effectiveness,”
or the manner in which the final-offer process resolves competing
interest group claims upon scarce resources. This criterion can be
measured by the extent to which the final-offer process reduces bar-
gaining conflict and hostility by providing for a determinate solution
to these competing claims, by providing a third party who functions
as a safety valve for the parties’ dissatisfactions with the process or
its outcomes, and by the establishment of beliefs among members of
these competing groups that their legitimate interests have been ade-
quately considered in the process. The more politically effective final-
offer processes arc those which do the best job of achieving these
objectives, especially the third one.*

In the analysis that follows only the negotiating effectiveness
criteria will be used, with the focus on longitudinal changes in the
proportion of negotiated agreements in various jurisdictions. Since
the primary (some might say only) reason for final-offer arbitration’s
existence is to induce (or scare) the parties into negotiating their
own agreements, the effectiveness measures ought to focus on the
extent to which this is accomplished.

Final-Offer Exporicncos

Three key methods to evaluate the negotiating effectiveness of
final-offer procedures come readily to mind. One method is to com-
pare final-offer negotiating and arbitration outcomes with pre-strike
and post-strike negotiated settlements where the employees have the
right to strike. If final-offer arbitration is an effective "slrikclike"
impasse resolution mechanism, the proportion of arbitration awards
in final-offer jurisdictions should he similar to the proportion of
strike-induced settlements in right-to-strike jurisdictions. Problems
with these comparisons emerge, though, because it is common for
different occupational groups to have the right to strike and to
arbitrate, and because of the small number of jurisdictions with the
right to strike.

A second evaluation method is to compare final offer with con-

For a more central discussion of the political nature of public sector
impasse piocedures, tee George T. Suluter, "The Political Functions of
Impasse Procedures,"” /ndurlriaf rtvitant, Fforthcoming; and Raymond
D. Horton, "Arbitration, Arbitrators and list Public Interest,” /aduilriai
and taler /fefalienr xtiitw, Vol. 20, No. 4 (July 197S), pp. 497-107.
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ventional arbitration experiences, either on a cross sectional or
longitudinal basis, and the analyses that have done this generally
show that arbitration award rates are proportionately lower in final
offer than in conventional jurisdictions.* Although most of these
comparisons are rather primitive and do not control for environ-
mental and situational variables which may affect the use of these
procedures, and therefore it may be difficult to prove that these
negotiation and arbitration differences arc directly attributable to the
different procedural designs, the direction of the differences is con-
sistent with the predictions made on behalf of the final-offer concept.
As a result, it seems fair to tentatively conclude that on the basis of
the available evidence (which admittedly is incomplete) final-offer
arbitration is more effective than conventional arbitration in inducing
negotiated agreements.

A third evaluation method is to compare the negotiation and
arbitration experiences under various final-offer systems with each
other. This method will be used in this section, with special atten-
tion devoted to how the reliance on impasse procedures has changed
over lime in the six jurisdictions examined—five public and one
private.

Eugene. The City of Eugene, Oregon and its unions have com-
pleted twelve sets of negotiations under a municipal final offer with
package selection procedure.* As Table 1 indicates, in nine cases the
parlies reached their own agreement on all issues, either prior to the
invocation of the arbitration procedure (six times) or prior to the
issuance of an award (three times). In two other cases agreement
of the Eugene experience is the parties' decreasing reliance over lime
was reached on almost all the items, with only one issue in each
instance taken to arbitration. Perhaps the most noteworthy aspect
on arbitration awards, to the point that there have been no awards
issued in any of the last six negotiations (three in 1974-75, three in
1975-76).

6. Peter Feuillf, of. 1., pp 28-33; Peter Fruille “Final Offer Arbitration
and the Chilling r.ffert,” induittiar wtunoni, Vol. 14, No 3 (October
1973), pp- 302-10; Stern, el «/, of. tit.-and Thomas A. Kochan, Ronald
G. Ehrrnbrrg, Jean Badrrtchneidrr, Todd Jick, and Mordehai Mironi,
“An F.valuation of Impaste Procedures for Police and Fitrfithtrrs in
New York; An Interim Report,”” unpublished manuscript. New York
Sute School of Industrial and Labor Relations, Cornell University, June
197t», pp. 34.

7. For @ report on ike early esperience under this procedure, see Gary
Long and Peter Fruille, “Final Offer Arbitration: Sudden Deathl in
Eugene,” /aduitnaf and toto wito ltem Firm*, Vol. 27, No. 2 (Janu—
ary 1974), pp. 186-203.
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Employee Croup

1971-72 negotiations:
Tire Fighters
Police Patrolmen

AFSCN1E

1972-73 negotiations:
Fire Fighters

Police Patrolmen
AFSCME

1974-75 negotiations:

Fire Fighten

Police Patrolmen

AFSCME (salary reopener)
1975-76 negotiations:

Fire Fighters

(salary reopener)

Police Patrolmen

(alary reooener)

AFSCME

Arbitration Invoked?

Yes
Yes

Yes
(binding fact-finding)

Yes

No
Yes

No
No
No

No

No
Yes

Eugene Negcfiefion-Arbitrafion Experience (1971-76)

Item: Submitted to Arbitrator:

Entire contractual package
Entire contractual package

Union security; all other items
agreed to in negotiations

Longevity pay; all other items
agreed to in negotiations

Economic issues; noneconomic
issues agreed to in negotiations

Entire contractual package

Outcome

City first offer selected
Agreement negotiated during
arbitration proceedings
Union position

(agency shop) selected

City alternate offer selected
Negotiated agreement

Agreement negotiated during
arbitration proceedings

Negotiated agreement
Negotiated agreement
Negotiated agreement

Negotiated agreement

Negotiated agreement

Agreement negotiated during
arbitration proceedings

Sovacs: Peter FeuiHe, Final Ofl*r Arbitration: Concepts, Development Techniguet, Public Employee Relatjon! Libraryc_series
; |

no. SO (Chicafo: International Personnel Mrnag-ment ‘Association, 1975), p. 1

Eocene, telephone copversation, October 11, 1976~ , _ _ .
Nora: “Thep two sides agreed to use the fact-?mdmg services provided free by the state and to be bound by the fact-finder’s decision.

and Gary Long,” Personnel Director,

ty of
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The Eugene experience suggests that over time the city’s pro-
cedure has become more rather than less effective in preserving the
parties’ incentives to reach their own agiccnicnt: (at 'east prior to
an award;. It may be difficult to pinpoint the precise reasons for
this result (and even more difficult to attach weights to them); they
apparently include early union losses and a desire to avoid repetitions,
a speedy arbitration timetable, the package selection requirement, the
absence of impasse steps between negotiation and arbitration, arbi-
trator encouragement of negotiations after the procedure has been
invoked, and an early final-offer submission deadline (five days prior
to the commencement of the arbitration process) .» Whatever the ex-
act reasons, the Eugene experience suggests that unions and manage-
ments operating under a final-offer procedure can reduce their use
of the procedure as they become more familiar with its operation.

Baseball. The recent major league baseball collective bargaining
agreement provided for final-offer arbitration to resolve salary dis-
putes between players and club owners.* As Table 2 indicates, the

TABLE 2

Basobatl Salary Arbitration Exporienco

.y bitration ~ SettledPrior  Arpitration
Total Eligible Afnvoke(? ?o ward warés

1974 500 (approx.) 54 (11%)* 26 (5ft)* 28 (5%)*
1975 500 (approx.) 38 (8%) 24 (5%) 14 (3%)
Totals 1,000 (approx.) 92 (9ft) 50 (5%) 42 (4%)

Source:_James B. Dworkin, ‘The Impact of Final Offer Interest Arbitra-
tion on Bargaining: The Case of Major League Baseball," Furdue University,
Krannrrt Graduate School of Industrial Adminis atmn.Workmq Paper No.
554, June 197G, p. G (to be published in the Ptoterdings of the Twenty-
Ninth Annual Winter leeting of the Industrial RelationS Research Assn.).
Noti: *AU percentage figures are percent of total eligible.

procedure was used during 1974 and 1975 in about nine percent of
the salary negotiations. The r.ost noteworthy aspects of baseball’s
arbitration experience is that over half of the cases taken to arbitra-
tion were settled prior to an award and that the arbitration usage
rate declined significantly from the first year to the second.

S. For the specific details of the Eugene and the other tpUEb“C sector _pro-
ceduris, e &utreau of .|\lat|onal Affairs, Government” Employee Rela-
tions Repost, Reretenee File. , o

9. James H Dworkin, "The Impact of Final Offer Interest Arbitration on
Bargaining: The Case of Major League Baseball." Working Paper No.
554, Krannrrt Graduate School of Industrial Administration, 'Pmdue
Unlvers%, 1976 (lo be published in the Ptosrrdings of the Twenty-Ninth
Annual Winter Meeting of tha Industrial Relations” Research AssoCiation).
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The baseball final-offer procedure is unique—it covers an un-
usual group of workers, is applied on an individual basis to a single
issue, has a very speedy timetable, and prohibits explanatory opinions
—and hence it is difficult to compare the negotiating experiences
under it to those in various public sector jurisdictions. It is worth
noting, though, that the baseball experience is similar to Eugene’s in
that over time the use of the procedure has decreased, which suggests
again that it is possible for the contending parties to decrease their
recourse to a final-offer procedure as they become more familiar with
its operation.

Wisconsin.  As Table 3 indicates, the Wisconsin experience shows

TABLE 3
Wisconsin Nogotiation-Arbitration Expctionco
ul
~(]o (A “16
Settlement Fact—?delm Arbitration H)I ation
Meﬁw(y No. Perce No. Percent 0. Hercent

Total Public
Safety Negotiations 427 100 320 100 260” 100
Settled in Direct

Negotiations 300 70* 205 64* 107 41*
Cases Going to

Impasse 127 30 115 36 153 59
Settled in

Mediation 102 24 79 25 894 34
Settled 'n

Fact-fiming* 24 6 — — — —
Settled n Arbitration

Prior tr Award — — n.a. 3 2
Settled by Arbitration

Award - - - 36 u 36* 14
Cases Pending — - - 25 9

Sovncr.. For 1968-74, from James L. Stern, Charles M. ,Rehmgfs J. Joseph
Loewcnberg, Ilirschel Kasper, and Barbara D. Dennis, Final Of/er Arbitra-
fion (Lexington, Mass.. D. C. Heath, 1975), pp. 83 and 90; for 197476
from "the files of the Wisconsin F.mployment Relations Commission and
supplied by Profe,  ‘lomas Kochan, Cornell University.

Notks: *1972 data = €t heen omitted because both the fact-finding and
arbitration statutes existed in that year; Preliminary estimate of total ne-
(t;otlatlons. Final flgure may be Iarg%_er; rAll percent f|gures are percentaPes of
otal negotiations during. relevant time period; includes 3b cases settled by
mediation after declaration of impasse, and ™4 cases settled by mediation
after petition for arbitration and prior to appointment of arbitrator; ‘Prior
to fact-finding was the terminal step for public safety negotiations; in
1972 the_fact-finding step was deleted and replaced by arbitration; and ‘This
flgurg will increase If some of the pending cases are resolved by arbitration
awards.

[
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an increasing proportion of public safety negotiations taken to im-
passe over the four year life of that state's final offer with package
selection procedure (and compared to the previous fact-finding pro-
cedure). In addition, a larger proportion of cases arc culminating in
arbitration awards during the recent two years than during the first
two years, and the proportion of arbitration awards is larger than
the proportion of fact-finding reports during the years prior to the
passage of the arbitration statute. It is also noteworthy that a majority
of the recent cases taken to impasse are settled via mediation.

The Wisconsin data suggest that the parties are learning how
to incorporate mediation and arbitration into their bargaining strate-
gies, with the results that third-party intervention is increased. This
increased use of the impasse procedure may reflect a more difficult
economic environment for bargaining, or it may result from such
procedural components as the ability to modify final offers within
five days of the arbitration hearing (which means that the “final”
final-offer submission deadline comes rather late in the process).
Whatever the reasons, the Wisconsin impasse procedure has been
receiving proportionately more use over time.

Massachusetts. The available Massachusetts data do not include
the total number of public safety negotiations, and therefore it is not
possible to compute the proportion of police and fire cases going to
impasse or culminating in an arbitration award. However, Table 4
does contain some figures describing the number and disposition of
impasses, and it is apparent that under the final-offer with package
selection procedure the number (and presumably the proportion) of
cates going to impasse increased substantially compared to the final
year under the previous fact-finding procedure. In addition, it also
is apparent that a smaller proportion 0i these cases are being settled
at tlie formal rrediaticn step, that a substantial number of cases get
settled in fact-finding or in arbitration prior to an award, and that
the arbitrati'.i award rate (19 percent as an outer limit, with the
actual rate probably somewhat less) is consistent with the final-offer
award rates in Eugene, Wisconsin, and Michigan.

An analysis of the first year under the Massachusetts procedure
tentatively suggests that fact-finding may have diluted the negotiating
pressures that the final-offer process seeks to place upon the parties.”
Since the arbitrator must consider the fact-finder’s report as one of the

10 Lawrence T. Holden, Jr. '.'Final—OtEcr Arbitv\tion in Massachusetts:
One Year Later” 7Ae Arbitration Journal, VOI. SI, No. | (Match
1976), pp. 26».
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TABLE 4
Massachusetts Arbitration Exporienco
inal 1975: 1976

Sﬁtl%m%‘t |Eact th(f r| ation NL\ Hanon

etho | erce ercent ercent
Number of Impasses 72 100 131 100 116 100
Settled in Mediation 39 54* 28* 31 27*
Settled in Fact-finding
Without Report 1 1 38 23 5 4
Settled in Fact-finding
With Report 2 3 14 49 1 1
Settled in Arbitration
Without Award — — 10 6 1« 1
Settled by
Arbitration Award — — K1 19 0 0
Impasses Pending at
End of Fiscal Yctir 30 42 24 15 78 67

Source:, Collected Irom the files of the Massachusetts Isoar’ ™ Congiliation
and Arbitration and supplied by Professor Thomas KT .tan, Ct University.

Note: ‘All lpercert figures are pericnUges of cases that went to impasse
during the relevan; time period.

selection criteria, the parties typicany attempt to make their final
offers conform closely to what the fact-finder recommended. When
used in this manner, the fact-finding step is similar to a cr nventional
arbitration proceeding because the fact-finder it net limited to choos-
ing between 'he parties’ final positions, and the fact-finding results
are reviewed at the binding final-offer step. To the xtent thr parties
can anticipate such a review, they can use the fact-linder’s report to
create their own settlement and thus avoid the risk of an all or noth-
ing selection decision.

One of the mote noteworthy features of the Massachusetts' pro-
cedure in ojtcration h that many impasses apparently drag on for a
very long time. At the close of each fiscal year many cases are car-
ried over to the neat year, with the most glaring example being the
two-<hirds of all 1976 impasses listed as pending at the end of the
fiscal year (though some of these cases may have been settled and not
reported). This time lag may be attributable to the fa;.t that the
"final” final-offer submission deadline arrises very late in the process
(at the end of the arbitration hearing), to the arbitration chairman’s
authority to remand the dispute bark to the parties for additional bar-
gaining, and to the time required to complete each of nediation,
fact-finding, and arbitration steps. Whatever the reasons, it is ap-
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parent that there are very few deadline pressures perceived by the
pa:ties in Massachusetts public safety negotiations, nnd the absence
of these time pressures may contribute to the use of the impasse
process.”

Michigan. In contrast to the above procedures, Michigan’s pub-
lic safety final-offer statute provides for issue-by-issue selection on
economic issues (and conventional arbitration on noneconomic is-
sues), and as a result final-offer arbitration in that state has much
leu of an all or nothing flavor than in other jurisdictions. The total
award experience in Michigan seems consistent with the experiences
in other jurisdictions, as the award rate is estimated at about 16
percent between early 1973 and early 1976.” However, the award
rate appears to be increasing over time, for during the first eighteen
months under the final-offer procedure the award rate was about
ten percent.” Further, Table 5 indicates that a rather large number

TABLE 5

Michigan Nogofiafion-Arbifraiion Exporionc©

]QﬁS NLg)rth 1973-June 1976
0. Ptteen NO. Percent

Cases Submitted to Arbitration 187 100 2% 100
Settled During Arbitration Process 114 61* 147 S0*
Awards Issued 37 20 103 35

nding 36 19 46 15

_Jact: 1973-73 figures from Michigan Employment_Relations Commission

sites supplied by Robert C. Howled, former MERC Chairman; 1973

Rg(ljjres rom MERC files supplied by Richard Seryak, MERC Administrative
ide.

Nort: *All percent figures are percentages of cases submitted to arbitration

during the relevant time period.

11 See Paul C. Somers, An Evaluation of Pinal-OHtt Arbitration in ei.-
thuttlli (Boston: Massachusetts League of Cities and Towns, 1976) for
a managrmrnt-orientrd anal¥3|s of thr final offer system in the Bay State.
Somers “concludes, among other thlntgs, that the impasse declaration rate
hat increased under arbitration, that proportionately f...k» rates are set-
tlI'd in mediation, that the fact-finding process op rates as a de lotto
conventional arbitration step, and that impastes which require an award
take a very _Ion%_ lime (about a year) to get molted He also concludes
that the arbitration outcomes unduly favor the unions because they have
won twice at many awards at manag%ement.,

12 Thit award rate was calculated on the basil of 68 actual awards em:rg-
ing from an estimated 340_neft;ot|atlons; Kochan, el at, oft til. p. 3

13 Charles M. Rrhmai, Mrgitlated Interest Arbitration,” Proceedings o
the Twenty-Seventh Annual Winter Meeting of the Industrial Rela-
tio-a Research Association (Madison: IRRA, "1973), p. 310.
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of all negotiations arc submitted to arbitration [i.e., involve a request
for the appointment of an arbitrator), and that most of these cases
are resolved prior to the issuance of an award. The data do not
indicate precisely how this resolution is achieved, but many of these
cases arc settled through the mediatory efforts of arbitrators.T* Using
the estimate of the total number of negotiations that produced the
arbitration award rate (see fn. 11), the Table 5 data indicate that
about half of all police and fire cases involve a request for arbitra-
lion, and the pronn-.ion of these requests has been increasing
over time.

Michigan seems to be experiencing the same phenomenon ob-
served in Wisconsi . the parties are increasing their use of the arbi-
tration procedur over time. This increr '-g use has resulted in a
larger proportion of awards and in increased reliance upon the arbi-
tration procedure as a vehicle for continued negotiations. Tn addi-
tion, there appears to be an increasing amount of mediation per-
formed by arbitrators. This increased use of the ¢rocedure may resuit
from a more difficult economic environment for bargaining or from
procedural reasons: the fin'd-offer submission deadline comes .ate
in the procedure (usually at or after the hearing, subject to the dis-
cretion of the arbitration panel), and the arbitrtion chairman hat
thr authority to remand the dispute back to the parties for additional
bargaining. Whatever the reasons, the parties in M chigan are be-
coming more willing to incorporate the arbitration procedure into
their bargaining e ratcgies.

leua. The lowa statute is similar to the Eugene ordinance in
that it applies to all employees in the jurisdiction (not just police
and fire), and is similar to the Michigan statute in that it provides
for issue-by-issue selection. Table 6 describe:, the 1975-7(1 lowa im-
passe experience. As indicated, most negotiations involved a request
for mediation, which is not surprising when considering that in most
of these negotiations the parties were bargaining for the first time.
Most of the impasses were settled af the mediation step, and rela-
tively small proportions w»re carried to fact-finding or arbit-ntion.
In fact, the seven percei t final-offer award ran »o date is the lowest
rate in all the public juri* lictions surveyed.

The lowa statute is inusual in the extent to which it expressly
jiermits th** parti's to neg »tiate their own impasse resolution pro-
cedures. As of Msrch 197b, 141 such independent procedures had
beeo negotiated, and in 03 instances the parties chose lo exclude

14. Rchmus. of. ti1.p 313; S«n», w1 «/. PP

a lailmiww i - -—-



.NAL-OFFER ARBITRATION 218

TABLE 6
lowa Nogofiation-Arbifrofion Experience
197&—O%ober 1976

0. Percent
Recorded number of negotiations 372* 100
Requests fo* impasse assistance 305 82h
Cases assigned to mediation 255* 69"
Cases settled in mediation 185 50"
Cases assigned to fact-finding 48 13
Cases settled in fact-finding 26 7
Arbitration awards 25 7

thed by Professor Richard Pegnrtter, University of lowa. _

otes: *372 collective bargaining agreemerits are recorded with the lowa
PERB; additional contracts miy have been negotiated but not recorded; ‘All
percent figures are percentages of recorded negotiations; and 'Discrepancies
In these figures arc due to the flexibility given the parties to negotiate modifi-
C?thﬂSt |g the impasse procedure. Many such modifications have been im-
plemented.

fact-finding (while rclaining arbitration).1* As a result, it seems fair
to conclude that the early experience in lowa has involved a heavy
use of mediation (in part to educate the parties about bargaining)
but a fairly low rate of reliance on fact-finding and arbitration.

Source: Figures frum the lowa Public Emplofyment Relations Board sup-

Procedural Implications
With the caveat that the arbitration data presented in the pre-
ceding section represents a very limited and incoinpete description of
the impasse experiences in those jurisdictions, four conclusions seem
warranted. First, the Wisconsin, Massachusetts, and Michigan data
suggest that over time .here appears to be an increasing reliance by
the parties upon their impasse procedures. This same result has been
noted under impaste procedures culminating in conventional arbi-
tration®* and in fact-finding." Thus, the final-offer experiences are
similar to the experiences with other impasse procedures in that the
parties tend to increase .‘'heir use of or reliance upon these pro-

15 Irfwa Public mploxémeinf Relations Board, IPERB- lowa Public Em-
ployment ReUtiom B’ flelin, Vol 1, No._ | 88r_|ntT; 1976), p 3 ,
16 Kochan, et al. op eil, p. 7; Fruille, Final Oiler Arbitration . . . ,ép.
oil, pp. 28-33 *ohn C. Anderson and Thomas A. Kochan, "An’ Ex-
amination ol Dual Impasse Procedures in the Federal Public Service of
Canada," unpublished” manuscript. New York State School of Industrial

and Labor Relations, Cornell_University, April 1976. .

17. David B. Ltpsky and John E. Draining, ""The Relations Between Teacher
Salaries and she Use of Impasse Proredures Under New York's Taylor
Law," paper presented al_she 1976 Annual Meeting of the Socety of
Professionals in Dlsput% Rfjsolutlon; New York State Public_Employ-
ment Relations Board, PERU Newt, Vol. 9, No. 3 (March 1976), p. 1.
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ccdur'i over time as they become more familiar with their operation.
A second conclusion, however, is that the Eugene and baseball ex-
periences indicate that there is no necessary reason why this increased
reliance must occur. Third, the fact that the declaration of impasse
rates are much larger than the arbitration award rates indicates that
the parties arc making increased use of the arbitration procedures
as forums for continued negotiations. This result is.consistent with the
laci of risk associated with using the pre-arbitration impasse steps.
Fourth, a substantial portion of these continued negotiations are re-
solved via the mediatory efforts of arbitrators (with Michigan being
the best example).

Using these four conclusions, it is possible to propose a final-offer
arbitration procedure that should increase the incentives to negotiate
and apply these incentives equally to both sides. In those negotiating
situations where a binding outcome is deemed necessary, the in-
centives to negotiate should be increased under a unified mediation
and final-offer arbitration procedure with the same person serving as
mediator and arbitrator and with an early last possible, moment for
final-offe.” submission. Such a procedure would require the parties
to submit (to each other and the impasse agency) their final offers
as soon as the impasse is declared. The intervenor, who will be the
only person assigned to the impasse, shall attempt to mediate a
settlement. If his mediatory efforts fail he shall serve as the final-offer
arbitrator and shall make an entire package selection A crucial re-
quirement is that the selection decision shall be between the two
final offers originally submitted and shall not be based on any
movement that occurred during mediation. Once the impasse moves
to arbitration the arbitrator shall have no authority to remand the
dispute back to the parties for additional rgaining. The impasse
timetable should be precise and concise (no more than three months
from impasse declaration to award) and with the objective of achiev-
ing < speedy resolution of all impasses.” There would be no other
steps in u»> procedure.

Such a procedure sh.uld satisfy two conditions necessary for
inducing negotiated settlements. First, it should apply in an even-
handrd manner to both sides. Second, it should ii crease the costs

itached to the use of the procedure to such an extent that the

18 Bowen* examination of the conventional arbitration experience in Penn-
s¥lvan|a suggests thxt itrict time limits wit) achieve a fastee resolution
of impasses than the more open-ended procedures that exist in most
states. Mollie Bowen, *A Study of Legislated Arbitration and Collective
Bargaining in_the Public Safety Servicés in Michigan and Pennsylvania,”
unptblished PhD. dissertation, Cornell University, 1974, pp. Z2P-I3.
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parties will prefer to negotiate their own agreements to a greater
extent than is presently happening. This larger proportion of negoti-
ated agreements should result from increases in the costs of remain-
ing in disagreement and from die mediator’s increased ability to
induce concessions from each side.

Costs of Duafret>ntnt. Final-offer arbitration with package
selection is premised upon risk: it will be risky to Uke @ negotiating
impasse to a third party process in which each tide stands a fifty per-
cent chance of being branded @ loser. However, most final-offer pro-
cedures do not create this risk until reasonably late in the impasse
chronology (i.e., during or after the arbitration hearing). In con-
trast, the procedure proposed here seeks to create @ high degree of
risk at the moment of impa.se declaration. As Aresult, thn procedure
should increase each party's perceptions of tht costs of renr ntng in
disagreement beyond the impasse declaration point, & compared to
the magnitude of tucit costs in the early wages of most impasse
processes, because the parties will not be able to modify or amend
their final offers at a later date. In other words, this procedure is
riskier because the all or nothing pressures ate created at the point
of impasse, and hence the p ies should have increaled incentives
to avoid impasses and negotiate their own agreemenu.

This requirement of an early tubmissioci of final offers should
x>ie a meaningful deadline for reaching agreement prior to using

te impasse process. As Stevens notes, deadline pressures tend to
reduce the amount of bluffing in the nego.iations and tend to alter
the least favorable terms each tide is willing to accept. These pres-
sures are commonly associated with strike deadlines in many private
sector negotiations, and several experimental negotiation studies have
indicated that deadline pressures increase the likelihood of agreement
by reducing bargaining demands, aspirations, and MuffingM The
deadline in this final-offer proposal should have a similar ktrd of
impact because it increases the coats of declaring an in., -isar so a
manner that most other final-offer proceduret do not"

19, Carl M Strwns. eri CfCnliM h>(iuui| AVferlaSiaii (Nr*
Yorki McGraw-Hill, 190). p 100 _

30. Foraninumy. of ikta Modirs, srr Jeffrey | Rdit sad fens | Imm,

Kt. Syl h}é% Ugr ?E [¢*feiciat m | (New Vreft Aca-
emic 11,,,. 197%), pp. 120-24.

21. At noted ratlip, tke T-verar pratdwe has a »ery u«t, fmeloArt
submijtion deadlin g_:_re,da»s Man e sais ?f ike aik-tisnoa p.m a%
and ike offers tubtmiui skra_ate ike ua from wkotk d* aiksinaot
will mat* a stkcitM antes* ike peinee track Ifir«*wM. aa al dw
dupuud imu This ns»nwM mar ke uw ,iyd *ttk ike effwuse-
mm of skai d tfi proeedare la ledaciaf argssa fod tpwamian stma

%



>1]_ TM1 AJtIITtATION JOUIMALI

Maiiig conaditions. Il would be frolith lo iniiit that under
luch a procedure all bargaining would end ia netotiatcd agreements
prior io the point of impute. Some cam, for a variety of political
reasons on bcth tide* of the table, will be taken lo impatse, and this
procedure thould increase tubtaniialy the adility of the mediator
to induce coocnsiotie from the two tides to that they may create
their own tettlemcni prior to aibilralion.

Assuming that a preference for nefotiated afrmner.i* ousts
among both contending panic* and the mediator, the primary func—
tion of a mediator ia to arabi the two tides in fashioning their own
agreement Assuming that the partita® preferred positions are in ra—
ce*1 of their resistance points (U* the union will accept lew than it
la asking for, management will agree to more than it ia offering),
the mediator®s Job is to persuade each negotiator to make enough
concceuM* so that an agreement ia pom ble. Therefore, the most
effretne mediator* and mcdutioo procedures are thote which do the
best job of inducing enough concrwmury brhasior from the nego—
tiators that agreement* are negotiated”” In twgotsefaces, kwn« .
each negotiator usually is under the oppasing pciwucei of reachmg
agreement (which nuans making coMCswom) and ohtairung tha best
pcwubk {EITAS foe his constituents (which mraoa Handing firm on a
preferred posstmn, or nuking no conceswoos). Heme, each negotuior
may he caught between the need to concede in order to reach
agreew ent and tha need to hr pertened aa a rough bargainer in
order to induce cooceowooe from tha other ndr to ohtam

Thr mrdutoes Job ia* ttuM negotiator* - »<ropiag lran thn
di  ma by simitii— *§ making to pronMt for i. < In concede
ami protect” mens from tho negatne comequentot of rtncossion sty
behaew* Three are both espmmmtalw and <feranonal" dau wtweb
indaaie that mrduiors can U effect™> b ¥ hag nr puling tU
parurs bgrrhrr t°ndrr m u medulbn prvedum. bow* er. thed*n-
«ots db nee hare sery powerful Snob to eocwrtge and reward cam
cwnassary behavior and dmnutago and pa th noerni rouionary be

» Tor onnuhM mMrv«*«J and ifrrsaiiral tathw efw * u e aad
- wmnu, we Ttswsi A Kmlu and Tdl Ink. **
TVwi and tnrmil Immusm el de Mir fcrwr Mdrws
fmiH* Mw nwwsred or Or ItH Aaswd towng a# Or *ww*s
«l Pidi- u Ixere I w tbra. CVudet ItH
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havior.** Mr<liators ma be VEry aggressive In prtn_urlng the par_tles
lo move together, but if this tonvergent movement ii not forthcoming
mediator* must eventually withdraw, leaving the dispute unsettled.

A Ley source of mediator effectiveress is the face-saving role
played by the third party. Such s role increases the ability of negoti—
ators to male onccssiom and then justify these concessions to their
constituents as required by the mediator.** Under the proposed pro—
cedure the mediator can play a much larger face-saving role dun
under most mediation procedures because of his substantially in—
creased ability lo reward concessions and punish nonconcestions. The
fact that the mediate* wid serve as the final-offer arbitrator will
enable huts to make authoritative suggestions to the parties about
unacceptable positions and possible arras of agreement which the
parties know he will he in a position to enforce if an award becomes
Mcessary. Further, the parlies should be inclined lo use these sug—
gestions to fashion their own agreement because of their inability to
modify their firal offm on a piecemeal hesis. As a result, thru
final-offer mediators should be able to use their authority as potential
arbitrator* to induce enough concessionary behavior from de panics
that negotiated agreem entsare reached inmost impasses.

S54eefeemi«gt end Cttfkimi. There are tome potenti-J pit—
falls in such a procedure First, itwould be unrealistic lo expect that
such a process win always produce negotiated agrmnents, for in some
negutsstien then* may be mrvapsbte political pmsures on either
side of the table which requite a third party teiiWment Second, the
propom on of cases goiag to nbpaw* may increase, rven ; the award
rase drcrraws, as the negotiators attempt to tne mediatorarb.traiatt
to induct cencenkmt from the other tide. Thud, such a process re—
ins very heavily for itsmcrrwful operation on the skids of mdmd " tak
who mwt know Imw to be effective mediator* and arbitrators In
particular, tome arbitrator* may be tmaceustomrd and/ce unwiQmg
N o»% a wry lewwasp «iw» « low sneval wAum ump fts

ImMAm nwann, ® kiwitk Knwt. talar MNniw Aa Ka-
plamnay torwy (Alto. New tut Amomm sflata MN,uw

K Lai mlimi «Fm isptarm Imsfrfuw <4A* up« «fwin-
ot0* mt [kw C hwi *m PraHu F J4*ma, '"MIAiw* m aa
Ail to fur | to Ntuasa.* A<e=«< .« hwwiki wt Inhl
fryriartt. Vel [T, N 1

* 1 (1410), g ne Uie'y A A,
wedaae <w WWItoymnI
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to play mediatory role*, and hence may engage in only perfunctory
attempts to mediate settlement.

Perhaps the strongest criticism of this proposal will be aimed at
the manner in which the proposed procedure may generate "in-
equitable,"” "unbalanced," or "low quality" arbitration .-wards as a
mult of the early final-offer submission deadline, the inability to
modify submitted final offers, and the lack of arbitral remand au-
thority. Two points may be noted in response. First, it is V€I dif-
ficult to objectively define what “ineq litablr" outcomes are in ar
adversarial interaction context. Second and more important, the
above proposal seeks to increase the parties’ negotiating incentives.
If this is to be accomplished, the impasse process must be constructed
in such a manner that the parties will want to avoid it, and the
only feasible way for this to occur is for the parties to perceive that
the impair; outcomes will be less desirable than negotiated out-
comes. This is the premise upon which the final-offer arbitration
concept (and this paper) is constructed, and the proposal outlined
above seen to apply this premise more forcefully (i.e., in a more
Mtril like' manner) than is done in most existing final-offer
procedures.”

Conclusion

The final-offer procedures seem to be doing a reasonably good
job of inducing negotiated agreements, either prior to impasse or
during the impasse process. However, over time there seems to be a
general tendency for the parties to increase their relume* upon the
final-offer procedures, ‘ither as a forum for continued negotiations or
as the source of an imposed settlement. This increased usage may be
related lo the lack of costs attached to declaring impasse and using
the early steps of the impasse procedure. If so, the proposal made
Kerr—to implement mediation-firsl-offer arbitration immediately
after the declaration of impasse, witli the same person serving as the
ssediator and arbitrator—should provide a procedural mechanism
which encourage* the parties to reach their own agreements more
quickly and to a greater extent than appears to happen under several
of the existing public sector final-offer procedure* This increased
incentive to negotiate should happen because of the ir.creaicd all or
nothing risk of declaring an impasse and because of the mediator’s
increased ability to manipulate the negotiators’ wilingi.ru to snake
concessions if an impasse is declared.
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MEDIATION-ARBITRATION REDUCES MUNICIPAL STRIKES

The number ol municipal employee_strikes in Wisconsin has sharply declined since
mediation-arbitration techniques were |mﬂosed, in 1978, The procedure involves man}/ steps
leading toward impasse resolution with t g object of voluntarily reach'ng settlement along
the way. Its aim is to avoid arbitration. Only mandatory subjects ol bar?alnm can be
resolved by this procedure. Ithas lﬁ)romoted aN equalization of wage schedu

, es and contract
terms front one municipality to another.

~Wisconsin has had a collective bargaining law for Ine private senior since the 1930s. The
Wisconsin Employment Relations Commission (WERC) has operated since the late 1930s under this
law. In 1959, Wisconsin adopted its first collective bargaining law for public employees. Currently,
there are five separate laws for Wisconsin's public employees. .

The method of resolving impasses varies Irom one group to another. Under the plan pertaining to
state employees, impasses are to be resolved by mediation and factfinding if mutually requested by
both parties. Under a separate law applg!ng only tothe City of Milwaukee police force, impasses are
to be resolved hywide-open interest arbitration. The arbitrator can select either of the art?[soffers
or anything in between. Another law pertains only to the City of Milwaukee firefighters. The final step
for resolving impasses among these frelighters is laclimding. _ _

All other police nnd flrell?hters in the state of Wisconsin not _emploKed by lIm Clt%/OT Milwaukee
%e7<1:overed by final oiler, total package, interest arbitration. This law has been on the hooks since

Strikes Spur Lawmakers

The fifth law covers municipal employees only. It has been in ellect since 1959, but there have
been many changes inthe law over tho last 70 years. Several strikes b%munlupal employees in Ihe
ear_IY and mid-1970s provided tho impetus lor legislators to change tho law to provide mediation-
arbitration as a technique for resolving impasses .
~ One strike which attracted national attention and emphasized the need lor a new modo ol
impasse resolution involved the Hortonvillo School District. Negotiations became de idlockcd. Out
mediation ol Iho Hortonvillo dispute failed to reach a settlement, and the case went to factlinding
The teachers struck nnd all ol them were fired. However, the Wisconsin Supreme Court declared
that tho teachers had been c-.nicd due procoss and ordered them to bo reinstated. Tha school
board nppoaled Ihe ruling to Iho U.S. Supromo Court which overturned tho Stato Court's ruling and
doclarcd that tho teachers had not been denied due process. o .

Controversy over Iho Hortonvillo school strike lod to the formation of a legislative study commit-*
too which was composod of representatives from the teachers and tho school m. nagernentas well
as neuralindividuals. Alter holding statewide hearings on [ho problem, the comm tee proposed the
prof ' the present mediation-arbitration (aw. . _ o
o ¢, tho Wisconsin Legislature did not pass the committee's proposal into law the first time
itw -8 Mu- Jucod in 1975. Public soctor strikes continued. Two were school district strikes involving
major employers in Wisconsin. Ono striko lasted approximately seven weeks, nnd tho other
continued for 13 weeks. These strikes, along with tho Hortonville controversy, spurred legislators to
Pass tho amendments to tho municipal employees law providing for mediation-arbitration. LE?_IS-
ators viewed mediation-arbitration as a way to end -trikes nnd ?IVG nn nil ol finality to the collective
bargaining procoss A sunset provision was added which calls for the reinstatement ol the old law il
the new legislation is not reenacted or arnendod by Octobor 31, 1981. Tho old law provided
factlinding as tho final step of iinpasso resolution.



Law Includes Public

The 1970 amendments to the municipal employee lav/ require that the parties notify the
Commission that \hey are gomg to begin negotiations. They also must notify tl.~ news media that
neﬁotlatlons are going to begin. The parties must present the initial proposals and the rationale
behind these proposals at open public meetings. Alter these initial meetings in public, it is
prﬁsumed that all further negotiations will be conducted in private, unless hoth parties agree
otherwise.

If the parties cannot reach agreement after a period of negotiations, the parties or the State
Commission initiates mediation. WERC sends one of its staff members or one of the Commissioners
to mediate the dispute.

Provides Mediation-Arbitration

If the disBute remains unresolved after mediation, one or both of the parties may petition for
mediation-arbitration. In about 80% of the cases there usually has been some effort at mediation
before the parties petition for mediation-arbitration. _
~After tho petition is received by the State Commission the same person who mediated the
impasse will investigate the situation. This investigator determines il thero has been a reasonable
period of negotiation between the parties as required by statute. The investigator tries again to
mediate the dispute.

Parties Give Final Oilers

lInegotiations arc still deadlocked after a reasonable period cftime, each ﬁarty must submit final
offers to the investigator, stlpulatln% which issues are not at an impasse. Each party has the right to
read Ihe other party's offer and. afterwards, to change its own ofler.

Tho investigator will continue to accept offers and exchange them in thisway as long as at least
one party has indicated avylllm%ness to proce ed. The party which wants to change itsorler submits
its change to thn other side. 1l tha! does not pro/oko the other side to make a change. Iho
investigation is usually closed and each parly is sluck with those oilers as final.

Inspires Change

Tho usual result of such a method, however, is to inspire the parties lo continue making ollara
alter tho initial exchange. The parties see more progress than they have seen beforo Perhaps the
parties rcalizo that ultimately an arbitrator will have to deal with total packages and each side wants
Its package to be ‘he most reasonable. _ _

Thoinvesligat’. nisnotclo;otl until both parties havo seen one another's (matoflcr and decided
not to make any more changes. 1tic statute Is demgned to avoid surprises, withthe goal ol voluntary
settlements. Ifs aim is to avoid arbitration. In addition, tho more each party Imds out about the
ultimate position that Iho othor party is going to tako, tho more likely itis that peo?le whoare holding
back on cornprom so will be weeded out Itis nolongerinone's soil interest to Itold back because
tho object ol mcdiation-arbitraton is to make one's oiler more reasonable than tho other party's
oiler. There is always a possibility that what has been held back would have been th? stroke
necessary to create a re<sorable package.

EﬂHParty MyO]&I

During this process, either party has tho option of claiming that a certain Eroposal is not a
mandatory subject of bargaining. Under tho Wisconsin statu*,j . onfy mandatory subjects ol bargain*

Vits



1« be submitted to mediation-arbitration. and each party is g?]iven the right ot claiming that a
LLE¥ectis permissive instead ol mandatory. The challenged parly has the opportunity to amend its
jisal to make it a mandatorK subject’or to drop Ihe item together, N
~ittiie parlies disagree over whether the proposal is mandatory or permissive, either may petition
it,- Commission lo make a declaratory ruling. On the other hand, no disagreement may arise. It
n«ithr party raises any objection about the status ot the proposals, il is presumed that every issue

cimkl is mandatory. = _ _ . N

Under the new Wisconsin law the parlies take the lollowing steps: negotiation, mediation,
petition lor mediation-arbitration, investigation, submitting final oilers with a stipulation ol issues
.In «d upon, and raising questions over mandatory versus permissive issues, il desired.

pmtios Choose Arbitrator

Once Ihe investigation is closed, the investigator reports to lhe Commission that each part?{ IS
oimillocked. The Commission certifies Ihe deadlock and provides Ihe parties with a list ol five
'neutral arbitrators. The parties alternately strike names until one neutral is left. This person is
apiminted os mediation-arbitrator, often called a med-arbilrator. The employer must post a notice
tlul @ mod-arb trator has been aB’Qomted. Moreover. lhe statute provides the public with the right to
Eetltlon the Commission for a public hearing before lhe rned-arbilralor begins mediation. The public
u; only made this dem ind. however, in about 10% ol the cases in Wisconsin. _
_Ihe law requires Ihai the med-arbitrator mediate. After the Commission certifies that Ihe parties
ni» deadlocked, no final jllers can bo changed without Ihe consent ol both ﬂartles. Generally,
}J.nless both parlies are able to make their positions a little more reasonable, those positions are
ie.vn,

5:. f» Varies

During this /orocess, everyone in the dispute is aware that Hie med arbitrator must ultimately
ctwir.0 one ol [he Imnt oilers Klire parties do not reach a mediated settlement. Somo arbitrators
(p-1'i l,ko this because they prefer lo fashion their own remedy. Erich med-arbitrator has his or her
own style. Soma meo-urbitralors are noncommittal, concerned about possibly prejudicing iho case
il *goes lo arbitration. This type of med-arbilrator will osk the pantos il Ihey havo any changes to
Ou'ml. Hthey say no. arbitration begins Whereas, other ined arbitrators bulievo that the intentol lhe
s.\liito is to encourage voluntary settlements These med arbitrator lirst try to mediate.. _

individuals vary in'their techniques Some med-arbitrators may even otter their own proposal il
tlvv feel thoro isa possibility ol settlement. lIno one acce_Fts il.-jnc ol lho final oilers will bo chosen.
v iitcd-arbilrnlor notifies tho parties tlul a hearing will bo held und that each party should bo
prepared to present evidence on its final otter. Iho med-arbitrator no longer acts as a mediator. He
0: (tie now becomes an arbitrator And the parties split tho costs ot this med arbitrator.

p.rtios Prosent Evidence

| ;ich party presents its evidence, usually in the form ol briefs The med-arbitrator makes a
dc.ision on wtiich packago is more reasonable, using ctiloria set forth in tho statute. Tho rmed-
ar- trator must tako into consideration

\ « the lawful authority ol tho municipal omptoycr,
, * iho stipulations of tho . ames.
« tho financial ability of Ihe government urvt to meet iho settlement costs.
\  sttho interest and wetlarc of tho public.



* y/ages. hours and condilions of employment of other municipal employees performing
similar work in the same community or in private employment in the same or other
* communities.

» «-the consumer price index.
0 overall compensation being received.
[0 -changes in the foregoing during the proceedings, and

» pHother fa'tors normally and traditionally laken inlo consideration by factfinders and
arbitrators

Tho Wisconsin law is intended lo encourage voluntary settlement, and procedures are built in all
along Ihe way lo force the parties to do this. The arbitrator will ﬁenerally devote one day lo mediation
and another day to an arbitration hearing. In many cases, the med-arbitrator will schedule these
events on consecutive days. If he med-arbitrator (ails at mediation, arbitration will occur on the
following day.

Parties Can Stop Procoss

The Ming_ol a prohibited practice complaint will not interrupt any med-arbitration procoss or
delay the arbitration decision. The only way a party can ston mediation-arbitration is to question the
gﬁatusI of a proposal. A parly may raise the question whether an issue is mandatory, permissive, or
illegal.

he Investigation ceases until the Comrnsoion makes a decision about whether the issue is
mandatory or not. Il the subject is deemed mandatory e med-arbitrator proceeds with the case. |l
it is ruled permissive, tho alfectod party may change its proposal into a mandatory subject. This
may. inturn. pro\J;e [ho other party to mako a chanq_e, and the process continues. As slated oarlier.
the mvehstlgatlon is not closed until either or both parlies indicate that they are not going to make any
moro changes.

L.w Penalises Strikers

~Under Wisconsin law. strikes arc iflogal except In cases where both unirn and ompfoyer.

withdraw their final ollors at Iho litnn the arbitration hearing is set. Tho union may thurinive a 10-day
notice, oiler which it may legally strike However, citi/cns may enjoin the striko il thoy can show that
tho striko is harmful to the public health and salcty. _ _ _

Tho 19/8 amended statute sets forth specific |o_enalt|es tor illegal strikes, and (or Icoal strikes
which continue alter being enjoined Ttioso penalties are tar more sovoro than thoy were in tho
previous law. Ita striko continues alter an injunction, the union automatically loses its
chockoll rights lor on entire year _ _ o

Eech individual who strikes is penalized at the rate ot S10 per day fm being on strike. Tho union is
chaigod S? per day (or each member on strike up lo a maximum ol * 10,000 Moreover, tho court
may Impose additional penalties beyond the ones specified in the statute il the union is found in
contempt ol court. Prior to Iho 19/8 amendments there was a S250 limit on contempt lines. Such a
limit no longer exists. Il either ol the parties tails to carry out t ~ arbitration award, it must pay civil .
liability, attorney's lees, and any other costs that tho couil decides.

airshare nnd

Com mission Interprets Low

~ Since lhe amendments wont into clloct in 1978, tho Wisconsin Employment Relations Commis-
sion has had to issue several decisions interpreting the law. One interesting case involved an



employer whowanted the rned-arb;tralor torl;»"»mefrom three alternative wage proposals instead of
only onj final offer After hearing arguments fvn both sides, the Commission ordered the employer
to make one smP|e final offer as provided h\ th* statute. The employer had argued that offering
altorniativeswould allow greater innovation m ‘vgotiations. He claimed Ihat innovative approaches
to solulions are not possible under the conservative arbitration p'ocess. o _

“In another case, an emPlo_yer said he would dot participate in mediation-arbitration until the'
union showed its final offer to its membership The Wisconsin Employment Relations Commission
ruled that the union was under no obligation tn do this as a condition tor mediation-arbitration.

The Commission recently ruled that mediation*arbitration must be used when there are impas-
Ses over successor agreements, initial agreements, reopener provisions, and multiple-year agree-
ments with wage reopeners. However, the Commission ruled that mediation-arbitration does not
apply to disputes over the interpretation of contract language during a contract period. Rather a
grievance arbitrator should decide on such oisputes.

Declaratory Rulings Increase
One of the most notable differences inpublic sector labor relations since the 1970 amendments

IS an increase in requests for declaratory rulings. Declaratory rulings indicate which subjects of.

bargaining are mandatory, an important direction because only impasses over mandatory sub-
jects can ba submitted to mediation-arbitratcn. o

In 1977 before Ihe law v/as amended, there were six declaratory rulings; since 1973 there have
been 29 such rulings. Each case may involve decisions on 'he status of many issues. An extreme
example is a case Inwhich a party request?e »declaratory ruling on 126 different issues before it
would continue to negotiate

Law Discourages /\rbitration

What have been the results of mediation-.vbitration in resolving impasses in Wisconsin? From
January 1.1978, toSef)temb.er 23.1979. WERC* has received 517 petitions for mediation-arbitration.
Ol these. 162 are still pending and 355 have bre.i settled. _ N

Of the 355 settlements, 61% were dismiss-.." prior to certification of‘mBasse; that is. a petition for
mediation-arbitration was filed, bjt one o! WrRC's investigators was able to resolve Ihe dispute
through mediation Four cases were dismiss:.’ nl'or iho certification ol an impasse but prior to
appointment ot a mnd arbitrator. Torty cosif "ere dismissed after Ihe appointment of a med-
arbitrator but prior to an award. _ _

Therefore, an analysis of those 355 settle-vnts shows that inonly 93 cases was it necessary lo
carry out the entire process of mediation arb: \CLin order to reach a settlement. And of these 93
awards, 24 were consent or split awards, Tf * means that Ihe parties to the dispute readied an
agreementon the contract themselvos but wa " fii itin the form ol an award Italso might mean that
tho panicsaccepted Ihe med-arbitratorprop.'i.' linstead of either one of their own final oilers The
romaining 69 awards wero decided ns follow? ?5 for the union and 31 lor tho employer. Seventy
.percent of It-a modiation arbitration cases hA™ dealt with school employees. o

ExtensK i mediation has been earned ¢. by werc without any petltllomn%_for mediation-
arblltratlon. Ttiero wero 230 mediation requ«*i * during this same limo period which resulted in
settlement.

In summary, tho Wisconsin Employment -/.dons Conimission has been involved with 747
cases since January 1978. Only 93 required a ~iI\1;3!ion*erbitration award, about 1a%. Twenty-four
of those decisions wero consent or splitdccis: i Therefore. Ine number of awards has been small
in relation to the number oi bargaining units ' "0 s'fiio end to tho number of petitions filed



Med-Arbitration Alters Bargaining

This does not mean, however, that mediation-arbitration with the threat ot binding arbitration has
had no effect on collective hargaining in the public sector. . .

One apparent effect of the mediation-arbitration lav/ has been to benefit weak unions and weak
employers. Unions that have not had enough power to win certain provisions that may he standard
in other contracts, such as a fair share or just cause clause, are winning these provisions now
because manY employers feel that they will be awarded anyway through arbitration, .

Weak employers confronted with a strong union also benefit. Because only mandatory subjects
may go to binding arbitration, these employers will not give inon permissive issues since there is a
process to remove these issues from Hie arbitration process. Thus, the rnediation-aribitration
procedure provides a balancing of powrr.

Eliminates Extremes

In the,lon? run. mediation-arbitration also ma&/ tend to equalize v/age schedules so that extremes
do not exist. It appears that one contr-.ct will look like all the others after a period of time. Obviously,
the people who are on Ihe top wo>"J not be compared to the peoP!e who are on the bottom durin
ne%otlat_lons; the tendency is for people at the bottom to move up. Itis difficult for employers to justify
that their employees are at the hottom of the wage scale. _ o

Mediation-arbitration also works against unique contracts. Ifa union has ifemsin its contract that
no other union inthe tate has. it is going to encounter difficulty in trying to retain those items when
the employer argue., that there is nothing comparable in ihestale.

Issues Remain the Same

The most common irsues reaching mediation-arbitration have not changed. Wages are number
one. followed by fair share provisions, and health insurance. The number ol “terns .gomg to
arbitration has decreased, however. Approximately three-fourths ot thn arbitration decisions deal
with live cr lower issues. This reduction in issues at impasse may be related to the desire ol each
part% to present a more reasonable lin.il otter than tho other side. In coming up with a reasonable
package, the more issues there are, the greater the chance of jeopardizing the whole acka?e.

Another result of tho newly amended law has been an increase inprofessional negotiators at the
table, especially on the employer's side. Because Ihe law requires many procedural stops nnd
uItlmateI¥ may result in arbitration, the parties are seeking more professional assistance. To a
de%ree, his reliance on professionals has helped the parties avoid mediation-arbitration. If com pe-
tent professionals who do their homework are neﬁotlatmg_on both sides of the table, thoy will have a
?ood |dea of the positions which can legitimately be maintained. This makes the Fartles gravitate
owahrda arealistic position and alter going through all tho steps of mediation, a settlement is usually
roachod.

Takes Seven Months

Under tho mediation-arbitration pru/ision. it averager, about seven months from tho lime a
P_etltlon has boon tiled to tho time an arbitration award is made. Unfortunately, this seven-month lag
ime has had two results. It has caused somo parties to sottlc voluntarily because they dread taking
50 Io.n% to get to arbitration. On ttio other hand, it has censed other parties to Mo their petitions lor
mediation-arbitration Erematurely in Iho hope that by the lime they roatly reach an impasse they wil
havo an invostigator all ready lo work on their case Such a roaction may have a chilling elfect on the
other party which may have been willing to make some progress in negotlatlons. This desire rapidly
disappears once a petition lor mocjiation-nrbitrcf'oo has been Med by the other party Tho party



decitdes instead to develop a position for arbitration, dropping any strategy for a voluntary settle-
ment.

*

Law Meets Goal

~However, one of the primary goafs of the msd'ation-arbitration system in Wisconsin is to
eliminate strike's. In the two years since enactment Wisconsin has had three municipal employee
strikes. One lasted only two hours, the time in between mediation sessions. Another strike bZ a
group of six custodians fasted one day. The tni'd strike involves a sewage commission in Milwaukee
and has been going for about a month. Itis apparent that the new law has met this goal. Strikes have
been sharply reduced.



JUNEAU OFFICE
207 SEWARO eUHOING
JUNEAU. ALASKA 99801
PHONE: (007) 584 3090

NEA-ALASKA

AFFILIATED WITH THE NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE
1411 WEST 33R0

ANCHORAGE, ALASKA 99503
PHONK (607) 274-0538

FAIRBANKS REGIONAL OFFICE
954 COWLES. SUITE 143

. SUITE 14
FAIRBANKS. ALASKA 99701
PI-NE 1907) 452 2297

Roberl Manners
Ei*cull<t Sfertlary

Juneau Office

Robed C. Cooksex
Dtpuly Eitcullvk SACr{ltfy
Juneau Oflice

Charles L O'Connell
Otputy Eitcutiv* Sccitltry

Anchorage Office

Dianne Anderson
Fidd StA

Anchorage Oflice
SB 126 James D. Alter
F.«id Start .
SUBJECT: Arbitration as ti.-= final step iii the Anchorage Ollice

impasse procedure 1ii. teacher negotiations.  Mary Ann Einlnger
Deputy eikuio* StrtlAty

PROM: NEA-Alaska Fairbanks C ‘ice

MEMORANDUM OF SUPPORT

This memorandum 1is presented by NEA-Alaska as a general
overview of some 0Oi. the basic reasons relative to the

need to change and improve the teacher negotiations law:

AS 14.20.550 - 14.20.610. It is intended to provide the
reader with some of the basic data, rationale, and argu—
ments for sa”i change. NEA-Alaska welcomes the opportunity
to provide additional supportive information, especially as
it may pertain to the various problems attendant to teacher
negotiations throughout the State.

1. General Reasons to Change the Statute:

The bargaining process has lengthened significantly in recent
years. This 1is due primarily to the fact that the bargaining
law as it is presently written does not provide for finality

of the process and 1o ambiguous at best relative to impasse

procedures. The result has been significantly increased frus-—
tration on both sides of the bargaining table which creates
high potential for conflict and confrontation. There is no
incentive for early resolution of negotiations. Where there

is leqgislation providing public employees and teachers with
the right to negotiate their terms and conditions of employ—
ment, it is essential that this legislation define a process
which enhances the potential for agreement between the parties.

Positive Effect of the Proposed Changes:

In any negotiations process the best agreement is the one which
is reached between the parties. The presence of a mediation/
arbitration provision within tho impasse procedures increases
the potential for a voluntary bilateral agreement between the
parties. It provides an orderly process with appropriate time
frames which I”ad to clear finality; an Agreement. When final
and binding arbitration is the last step in impasse procedures,



both parties are forced to constantly re-examine the reasonableness
of their positions on the issues. With the mediator also having
statutory authority to function as an arbitrator, thus making Tfinal
determinations if necessary, the mediator can cause the parties to
constantly examine their positions on the issues and more effectively
make recommendations which would lead to their resolution short of
imposing an arbitration award. Use of the "last best offer"™ tech-—
nigue on an item by item basis is of significant value to the
mediation/arbitration process in that it forces the parties to con-—
stantly examine the reasonableness and validity of their positions
against the possibility that they may have to stand the tests and
scrutiny of objective third party analysis. Additionally, last best
offer on an item by 1item basis clearly restricts the latitude of the
mediator/arbitrator and insures that any award will be within the
parameters set by the parties themselves.

3. Arbitration in the Teacher Bargaining Law Benefits the Public;

The mere presence of arbitration as the final step in the impasse n
procedures in the teacher bargaining law significantly diminishes,

if not eliminating entirely, the conflict potential which exists in

the negotiations process. It is a fair, equitable, and objective
mechanism for dispute resolution and clearly increases the potential

for a bilateral agreement reached short of implementation of the
arbitration process By so doing, the continuity of the instruc—
tional program 1is assured. Negotiations settlements reached by the

end of a given schcol year also favorably insure the stability of the
teaching staff and provide the employer more reliable information to
use in the recruitment process. The statutory changes which have

been proposed provide the parties with acc-ss to the mediation/arbitra—
tion process at any time on a voluntary basis while assuring statutory
access to either party after March 1. This insures a final agreement

by the end of the school year. It further protects the public interest
by restricting tho arbitrrtor to an award which does not require a tax
rate increase or additional funding from any source. Finally, the
changes provide an equity which has been missing. Since 1972, certain
Categories of public employees in essential services in Alaska, negotia
ting “ndor the Public Employment Relations Act, have had access to fina.
a"d bina*ng arbitration. If we are to suggest that teaching and educa-—
tion is so imDortant that disruption of the program is to be minimized,
arbitration as the final step in the bargaining process i3 essential.

4. Criticisms from (woncnts:

Some suggest that arbitration may usurp the local control of a school
board. This attitude represents a conflict in thinking in that school
boardr have a statutory obligation to also negotiate with certificated
employees on mattors pertaining to tho”r employment and fulfillment

of their professional duties and enter into Agreements regarding tho
same. Further, it suggests a possible admission by some that the posi—
tions taken on some of the bargaining issues ar " not reasonable or
defensible. Third party intervention as a dispute settlement procedure
has long been established aa effective in Alaska, around the country
and in tho private sector for many years. The statutory procedures,
which provide lor binding arbitration, have been in place and working
for a number of years and have been accoptcd as o means of dispute
resolution. Tho reality of this process shows us that tho parties
reach agroumont on their differences in the vast majority of cases
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without the need for arbitration. Another argument put forward
is that of resisting "outside®™ 1intervention in the dispute. How —
ever, as was previously stated, "outsiders" acting as arbitrators
are the very people who are effective iIn the grievance dispute

settlement process. Further, school boards are increasingly hiring
"outsiders" to represent them in negotiations and to act on their
behalf in the process. In agreeing that the current teacher bargain—

ing law is in need of 1improvement, opponents must recognize that the
bargaining process is compatible with the statutory responsibility
to make decisions attendant to educational policies. Collective
negotiations 1is a process by which the parties may reach, agreement
on matters which are of mutual concern.

5. Other Supportive Data and Information:

Two major studies ecently conducted within the State of Alaska have
concluded that Arbitration is a viable means for the definition of
finality to the teacher negotiations process. The Governor®"s Blue
Ribbon Commission on the Teacher Bargainina Law and the Task Force on
Labor Relations established by the Anchorage School Board of Education
essentially came to the same conclusions in support of arbitration.
F.eccnt surveys by various Legislators found significant public support
for arbitration, one of them at a level 1in excess of 75%. States
around the nation are moving toward arbitration as the effective, Tfair,
and equitable means of resolution of negotiations disputes as demon—
strated by the data which 1is attached. In speaking before the Blue
Ribbon Commission the representative of the Federal Mediation and
Conciliation Service advocated consideration of the mediation/arbitra—
tion option. Data from around the nation shows an increasing frequency
of arbitration being provided for in bargaining laws. This same data
reveals no noticeable change in the substance in arbitrated settlements
and; where the law i s been in place for a number of years, fewer situa-—
tions where the part_es have the need to avail themselves of the arbitra-—
tion process. In other words, they are succesfully reaching bilateral
agreements short of intervention by the arbitrator. Further, it should
be noted that the use of arbitration 1is increasing in private sector
bargaining and in tho judicial arena in civil disputes.

With an increasing number of teacher bargaining disputes going into
the impasse process and not coming to resolution until after the school

year commences, it is essential that we provide for final and binding
arbitration now. *

Respectfully submitted:

Robert Manners
Executive Secretary






SENATE

FURTHER: Finance

2/2/81

Date:

Mr. President:

The Committee on COMMUNITY f, REG. AFFAIRS has had SB.127.

making a specAil appropriation for a grant to the Interior Villages Assoc.

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ VI do pass [ 1] do not pass

[ ] do pass with attached amendments(s)

] same title
[ ) replace with CS for [ ] new title

and recommends
( 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note

[ 1 reports 1t back without recommendation

1] referred to the Committee
MEMBERS SIGNING MEMBERj HAVING
DO PASS OTHER RECOMMENDATIONS:
uU—c-L-
T r X
CHAIRMAN

S 60 (Rev. 12/78)
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TIMINGi Il

A.

INTERIOR VILLAGE ASSOCIATION
DEVELOPMENT ALTERNATIVE! PROGRAM
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INTERIOR VILLAGE ASSOCIATION
DEVELOPMENT ALTERNATIVES PROGRAM

OBJECTIVE 111 AMO PROGRAM BUDGET

OBJECTIVE XI1Zi To daacribo and anal
option* that exlat (or im
component* to th* Integrate
- Induatry atructura.

TIMING!
A. TASRSt

yze th*
ed Village

« month* (montha IS through 112)

1. Inventory altarnativa technology and
amatt Induatry atudiaa performed by
exieting deve opment aganclaa.

0 man-daya
Travel aapanaaa

2. Review eaieting model* for village
development attempted in other location*
with comparable raaourca*

20/20 aun-daya

2. Adapt reaaarch date to village coata
and raaourca _potential .

10 village* 9 2 man-daya

IS vI]_’Lageaﬁlae4 man-daya

Conaultant
4. rurther development of Integrated
village induatry model to apeclflo data.

10/20" man-daya

i. prow srti
1. Village economic opportunity atudy
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T I R AR
aral reeource
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INTERIOR VILLACE ASSOCIATION
DEVELOPMENT ALTERNATIVES PROGRAM

OBJECTIVE IV AND PROGRAM BUDGET
PRzgs%ITY

in_Implementation of

OBJECTIVE IVi To b
tha illage Induatry model.

Integrated

TIMING! 4 month* (montha 17 through 112)

A. TASKS!

1. romulata Integrated Vlllago tnduatriaa
mouel for appllcatlon to development project*

5)_ part|C|pat|ng village*.
0 corpora ion* 9

aya if,000 p
IS corporation* 9 4 man-daya
Traval pexpenaac 4 2,000 T
2. Select ono development project from 0 P
each of one/two village*
2. Oevelop and complete feaetblllty and
financing propoaala for eelected develop-
ment project* and aecura funding. (Cover*
WA ataff only-other funding will
aecured for actual feaaiblllty atudy work S.000 P

by conaultant*)

4. Develop intenaiv* training and technical
aaaletance program for village corporation**

dealgnated development manager™. 2 .S00 P

10/20 aun-daya SO0 T

Traval expenaaa

5. Prepare a final report and evaluation 2.000 P

of progran. 0/12 man-Oaye ’

t PRODUCTS i

1. Technical paper eultabl* for journal 5.000 P

publication on tht 1.V_.t. model

2. Publication of a emall-acale economic 3.000 C

development alternative* handbook.

2. Training and technical aaaletance

tiiteriele developed into a foimat auitabl* 5 (00 ¢

for publication and/or dlatribution.

4 Pinal rapott and evaluation 1.000

’ *22.500

SOB-TOTAL till*
orPICE OVERHEAD "

PR?gS%ITY

$13,000 P
4.000 T

1,000 P

10.000 P

5.000 P
1.000 T

2,000 P

0,000 P
0,000 ¢
0,000 c

2,000 C
$43,000
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gf et no. 8 1-HI
*AUTHORITY TO CUTER CONTRACT NEGOTIATIONS

This form must bo executed prior to entering negotiations regarding PROFESSIORAL SERVICE
CONTRACTS when the contract amount is in excess of $2,000 in an annual period. TtnT"
includes- the PROFESSIONAL SERVICES CONTRACTUAL RELATIONSHIP QUESTIONNAIRE on the back
side of this form? Refer to Purchasing Regulations Manual, Chapter b, for further
instructions.

DEPARTMENT: Community & Regional Affairs DATE: Ainly loan

DIVISION: Community Planning AMOUNT OFCONTRACTYr_ _$322,500
PREPARED DY: L. H. Kimball, dr. PERIOD COVERED FROM: 7/1/80
TELEPHONE: 279-8636 T0: ,SZ3P2ai

Purpose(s) of contract:
To .administer _a_legislative appropriation. designed. to*nvgntory».aha.l.yze,-

evaluate, and Implement economic development altermatlves for interior

communities of Alaska.

We intend to negotiate with the following persons or firms. Agencies SHOULD list at
least three choices or explain why it is not possible.

NAME AODRESS ALASKA BUSINESS LICENSE
Interior Villages Association (nonprofit) YES m
YES HO
YES - HO

Budgetary Data:

BRU NAME COMPONENT

0 DIGIT CODE

The concurrence of the Department of Administration is sought so that we may proceed
to negotiate the above contract.

FOR THE DEPARTMENT:

OMIArENMItAMAUTMORIZED REPRCSINIATTVE

The proposed contract aust be forwarded to the Department of Administration after
contractor and Departmental signatures havo been affixed but prior to execution or
effective date, for final approval.

(REV. 12-76)



PftCFESSIOtW. SERVICES CONTRACTUAL r.SLATIC'.SMIP QvESTIOf."WIRE

Pso?c..iD contractor; interior Villages Associate

4
WILI. THE CONTRACTOR flE SUSUECT TO SUPERVISION OT AGCNTS, CTPICIAIS, OR EMPLOYEES OF THE STATE?

WILL THE STATE SE INVOLVED IN TRAIf*NG THE CONTRACTOR AS TO The KETKJOS ATO/CR TECHNIQUES THAT ARE TO DE
USED TO ACCCV-°L)SH THE WORK THAT IS TO BE DONE?

WILL IT rE NECESSARY FCR THE CONTRACTOR TO RENDER THE SERVICES PERSONALLY?

WILL THE CONTRACTOR DE HIP.IUC/EIRI;*, SUPERVISU« AND FINANCING PAYMENT OF NGM-STATE EFPIOYEES IN
CONJUNCTION WITH 1n£ TULFILU LNT OF TmE PROPOSED CONTRACT? -—

WILL THE STATE RETAIN THE RIGHT TO SPECIFY THE K3URS (E.G., START/STOP TIKES MFF”«M OR PMXtPW_FOURS,
CAYS CF WEEK, ETC.) CURING VMICH THE CONTRACTOR IS TO ACCOMPLISH THE WORK REQUIRED BY THE ASREESNT?

IF SO, WMAT WILL BE THE NATURE OF THE SPECIFICATION?

WILL THE STATE RETAIN THE RIGHT TO SPECIFY TIC LOCATION AT WHICH THE CONTRACTOR WILL PERFCfW THE
REQUIRED SERVICES?
WILL THE STATE RETAIN Th* RIGHT TO SPECIFY TK OROCR OR SEQUENCE IN WHICH TK TASKS INVOLVEO KILL BE
ACCCKPIISKD?
K

ILL the CONTRACTOR DE PAIC CASED UPON TIKE WORKED &E.G., MOI*S, DAYS, MONTHS) (IN CONTRAST TO PAYMENT
E%%O%%%’IPETION CF A PRODUCT OR, IN THE CASE OF PROGRESS PAYMENTS, A SPECIFIED PORTION OF THE TOTAL

WILL THE CONTRACTOR PE REII*3JRSEO FCR HISCEIIttCOUS EXPENSES, SUCH AS TRAVEL, OVER AND AodVF TIC
CCTTPENSATICN ACREEO UPON FOR THE SERVICES 10 bC RENDER'D? éCHECK "NOT _APPLICABLE" IF 10 MISCELLANEOUS
EXPENSES, 5CCM AS 1RAVEL, WILL U INVOLVED IN ACCOf'PUSHING TIE WORK TO OF DONE).

WILL TIC STATC SURPIY TOOLS HO KATCRIALS WftSSARY FW THE COfTRACTOR TO ACCO'ALISM Ti* WOK TO BE
M » (OCIK *YOT APPLICABLE" CCLUN IF 10 TOOLS FAD/M T'ATERIAIS ARE INVOLVED IN TIC WORK TO BC DC**).

k i]l_Tic_CONTRACTOR bl EXPOSED 10 TIC RISK OF A FIULXUI LOSS IPOER TK TERMS OF TIC rRO"CSI
ASIWfKLIJ?T’gO 0 S C RISK O ULXUI LOSS IPO MS OF TIC rRO"CSIO

WILL THE CftETTACTC* BE /FTCPUO LIABILITY PROTECTION I?J«R STATE rLRCHRSeD H/UAV.CC POLICIES?
IF SO, »H\T TYPE OF COVtPAU?

(|,571T¥[|5L SCQNTRACTOR CuJW!ill'» A PARTY TO ASAtCKNTS FOR TfC PROVISION OF SIMILAR SERVICES TO IWi-STATE

DOES TS CCYTR/ETOR ru t MIS/iCR SERVICES AVAILACIE to TIC ce>:ral txblic (I.e., MAINTAIN AM OFFICE IN A
FUJLIC rt/«, AOFERTISE ii; uucJ FVOES, TRADE JDUINUS, ETC.)?

WILL Tic STATE U SURPLVIfr. 0 fICE OR OTICR »MK SPACE FOR IK USE OF TIC CONTRACTOR? (CHICK TOT
AFP. 10 tIE™ IF UUK WICC IS CT4.Y INCIDENTAL IN PAOVIOIX TfC KQJIHD S RvICtS).

Will >C STATE € /RLE TO DIIOWWC TIC CONTRACTOR FRICR TO COPUT IOR CF_CONTRACT 10% KTASO.S OTKR
Trw FAILURE TO FCRfCTM AS W*ICH ICD Of THE CR HC UAVAILABILITY v APPRO*|AT(O TIROS?

Will TIC eV*Cf'7W IUKT TIC r/I/KATUS PARTY | TABLE fCR FAYT«T(T OF OVACFS RISING oJt OF TIC
FAIIUTC TO FI*ICRH?
WIU TIC STAIC M-V? TIC kIGMt OF FIRST CALL oI TIC SfR.KCS OF 1« CONTVKIC1T

WILL_TIC CENI.ACIW BC_vXTO 10 CUVLY WITH TK CTUALI POLICIES HO PttCt.XTCS Ct/.tK’HIf. HC COWVIOR
|CF STATE UVUfftrS Or TK FtOOMO ACAt.MLHT?

%Hi 1S IT UIICO PRfIIRABU TO COIIRACT FOR IK Afgui«l0 S*R/ICTS IMSTC/O OF MIRJ*E lit nclOfPE 10
PRC/1DC TKHT

Thill short ttra Project dot not warrant dtvtlop— nt of now stiff wltMn
A Stttt *g»ncy. It was not Uw laglslatur®s Intent to do so.

Tit MOVE SIAtUVMTS TRUE HO <CT*C» TO 1iC M il C* IIf IHUUOCI,

A [ 1125/80

sic/Alun A nnc oul
mis u<nittr ik tmK //butmmr u Arnirro.



UACN 7SS Tue Aug 03 1980 13:18 Channel 4410 36 Users

Userid 7JGCRA-LGAD
Passwd 7

mmnilium

1 Hail nessage waiting.

"@HAIL
hail
MI AGCRA-LGAD Tue Aug 05 13:01 (53) U
»P
MI AGCRA-LGAD Tue Aug 05 13:01 (S3) U

%
TO LYNN UEGENER, DIRECTOR, DIV. ADMIN SVCES
AUGUST 5, *.90 FROM LAURENCE H. KIMBALL, R.V
DIRECTOR, DIV. COMMUNITY PLANNING
SUBJECT:  JUSTIFICATION FOR CONTRACTING UITH
INTERIOR VILLAGES ASSOCIATION
AS A FOLLOU UP TO MATERIALS ALREADY SUBMITTED ON THIS
ISSUE I OFFER THIS ADDITIONAL INFORMATION.
The project envisioned in FCCHB-60 IS REFERRED TO AS
"developnent alternatives progran of the interior villages
association.”™ the original concept for such a project de—
veloped fron previous progran experience of iva working
jointly with the Alaska Renewable Resource Corporation
TAKRC). THE PROGRAM IS DESIGNED TO SUPPLEMENT THE EXISTING
FUNCTION OF IVA AN D TO PROVIDE MANAGERIAL SUPPORT TO RURAL
ENTITIES HAVING ECONOMIC DEVELOPMENT POTENTIAL.
IVA IS IN A UNIQUE SITUATION IN THAT NO OTHER REGUN OF RURAL
ALASKA HAS AN ORGANIZATION ESTABLISHED AS A NONPROFIT TO PROVIDE
LAND MANAGEMENT AND ECONOMIC DEVELOPMENT ASSISTANCE TO RURAL
COMMUNITIES AND VILLAGE CORPORATIONS. IN THIS PARTICULAR CASE
IVA REPRESENTS THE VEHICLE UHICH ACTS AS MANAGEMENT STAFF AND
LIAISON IETUEEN POTENTIAL ECONOMIC DEVELOPMENT GROUPS (VILLAGE
CORPORATIONS) AND SUPPORT GROUPS SUCK AS ARRC.
AIRC HAS WORKED UITH IVA ON THIS PROGRAM AND HAS PROPOSED TO
CONTINUE ITS INVOLVEMENT AS PARTY TO A MANAGEMENT TEAM THAT URL
PROVIDE DIRECTION AND MANAGEMENT LEADERSHIP TO THE PROJECT. THE
MANAGEMENT TEAM URL CONSIST OF REPRESENTATIVES FROM JCRA, ARRC, AND
IVA. THE MANAGEMENT GROUP URL REVIEU AND APPROVE UORK PROGRAR(S)
ASSOCIATED UITH THE CONTRACT, ADVISE AND APRPROVE ON STAFF QUALIFICATIONS
FOR THE PROJECT AND STAFF HIRED, AND URL MONITOR AND ADVISE ON THE
PROGRESS OF UORK INROUGH REGULARLY SCHEDULED MEETINGS.
IVA UAS ESTABLISHED [N 197* UNDER A SET OF BASIC GOALS DESIGNED TO
CONTRIBUTE TO THE IMPIIMENIAI.ON OF TNE ALASKA NATIVE CLAIMS SC1REHCNT
AC! THROUGH THE PROVISION or SUPPORT SERVICES. A ORET DEAL OF EMPHASIS
HAS BEEN PLACED ON THE DEVELOPMENT OT ECONOMIC STABULITY WITHIN THE
VILLAGE CORPORATIONS CREATED BY ANCTA. Thu eamrrr rnoi urwfc imam



Justification for Contracting with

Interior Villages Association

The Eleventh Legislature - Second Session - appropriated, via FCCSHB 60,
the sum of $372,500.00 to be used to further enhance ongoing economic
development activities 1n Interior Alaska. The Intended recipient of
said funds is Interior Villages Association, Inc., a nonprofit organiza-
tion serving communities of the Interior Region.

In 1979 Interior Villages Association, with assistance from the Alaska
Renewable Resources Corporation, developed the framework for a pilot
project that 1s designed to Inventory, analyze, and evaluate economic
development potentials for predominantly rural communities within the
interior. The project addresses new techniques 1n project financing for
rural business ventures and recognizes, to a great extent, the potential
role of village corporations formed under the Alaska Native Claims
Settlement Act.

Publications, training materials, and economic models produced by this
project will be available and applicable to communities and economic
development Interests throughout the State.

Interior Villages Association 1s best qualified to ca»*ry out the program
for the following reasons:

1. Initial development of the program originated 1n Interior
Villages Association and a working relationship has already been established
between the Association and the Alaska Renewable Resources Corporation.

2. The proposed program complements existing functions currently
carried out by Interior Villages Association and basic staff requirements
along with the administrative structure for such a program are already
1n place.

3. Success of the project relies on the continued availability cf
technical assistance. Interior Villages Association 1s the recognized
organization that provides such planning and management technical assistance
to coRinunltles and village corporations of Interior Alaska. Coordination
of travel, training sessions, and staff availability connected with the

administration of existing programs will enhance this project and undoubtedly
decrease overall costs.



CORPORATE DEVELOPMENT AND
TECHNICAL SERVICES FOR

| V illag e VILLAGE BUSINESS CORPORATIONS

m L

[Association 124 MINNIE STREET
FAIRBANKS. ALASKA 99701

ool TELEPHONE: (907) 4521601

THE DEVELOPMENT ALTERNATIVES PROGRAM

MANAGEMENT, STAFFING, BUDGET, AND CONTRACT

I INAL DRAFT
Introduction

The Development Alternatives P.ogram of the Interior Villcge Association
(IVA) is designed as an intensive 15 month program to provide managerial
support, "hands on" technical assistance, and a system of economic
development methodology, investment evaluation, and project financing
techniques to participating ANCSA village corporations in the Doyon
Region of interior Alaska.

The program was developed on the basis of years of experience by
IVA and others with the unique village corporation structure, and the
fundamental problems which afflict the economic base of Alaska®s very
small rural communities. The program recognizes the unique role of the
individual village corporation assigned by ANCSA as both a privately
held profit making corporation and a major force for social improvement
in its community.

This recognition is fundamental. In an rffort to resolve these
often confusing, though basically complementary functions of the village
corporations, a major feature of the Development Alternatives Program is
the concept of Integrated Village Industry (1.V.l1.). The concept,
rooted in regional economic development theories of the economic base
and export and Import substitution, will, during the course of the
program, be adapted and refined for use by each village corporation in
judging both the community value and profit-making potential of Individual
investment opportu%ities available to them.

Because of the public funds in the program, the requirement that
the several products of the program be useful in dealing with a variety
of statewide rural economic development problems and issues is well
recognized and is of priority concern to Interior Village Association.

These products will Include:

1. Publication of an Economic Development Handbook for ANCSA
village corporations.



2. A standardized policy and procedures manual for use by village
corporations suitable for publication.

3. An inventc ry of local and regional development programs, case
studies, and projects in rural areas.

4. A resource and economic opportunity study for interior village
corporations, suitable for publication.

5. A series of economic resource information packets for participating
village corporations.

6. Training and technical assistance materials compiled into a
manual suitable for public use.

7. A technical paper suitable for publication in a professional
journal describing the development and application by means of a
case study of the Integrated Village Industry model.

Management

The program will be intensive and fast paced in order to achieve
its objectives within the 15 month time frame. [IVA personnel, the
program staff, and associated technical consultants must be fully alert
to the ever changing economic, social and political dynamics of the
Interior, and ready at all times to provide support and assistance to
village corporation boards and management as they deal with increasingly
complex and numerous investment opportunities.

"he management structure for the program will be rigorous in its
imposition of timely performance requirements on its staff and associated
consultants, tight fiscal controls, and monthly reports on expenditures
of the publi funds which finance the program. Such rigor is essential
in order to provide the flexibility necessary for response to unanticipated
development opportunities as they emerge in participating rural communities,

The program will be under way during the period August 1, 1980,
through November 1, 1981. Management oversight and control of program
performance will be accomplished through a management by objectives
process based on the four primary objectives presented in IVA"s proposal
for financing.

Interior Village Association anticipates that the following interior
village corporations are most likely, possible, and not likely to agree
to participate in the program:

Most Likely Possible Not Likely
Beaver AnvIk Arctic Village
Chalkyltslk Birch Creek Minto
Circle Dot Lake Nenana
Evansville Fagle Venetlc
Fort Yukon Healy Lake Tetlin
Grayling Holy Cross

Manley Rampart

Northvay Ruby

Shageluk Tanacross

Stevens Village MTNT

Tanana Gnnn-a“Yoo

K*oyltl"ots"ina



In erder to manage the Development Alternatives program, IVA has
created the following temporary staff positions. When filled, personnel
in these positions will be assigned full-time for 15 months to the
program, and will be answerable directly to the IVA President:

1. Program Director
2. Research and Information Officer
3. Publications Assistant and Program Secretary

Current IVA personnel will be invited and encouraged to apply for
these positions. Regular IVA staff members may be assigned direct
program responsibilities at the request of the Program Director with the
concurrence of the IVA President, or on assignment by the President.
Time spent by IVA staff on the program will be charged as appropriate to
the program on the basis of standard IVA billing procedures, fees and
rates.

IVA will seek tht concurrence of the State of Alaska in the selection
of a Program Director. Because of the pioneering and irnovative nature
of the Development Alternatives Program, and because IVA has cormitted
itself to finding the ~state of the art" in small scale development
methods and techniques, technical experts will be solicited world-wide
and will be used extensively to work on certain program tasks. Areas of
such expertise will likely include:

Small and cottage Industry development
Entrepreneurial development

Regional economic development

Regional and community planning

Renewable resource processing and development
International marketing

Development financing

Management methods and training

EI)\IO')U'IPOONI—‘

Advertisement and solicitation for technical expert > in these areas
will begin, following the development by IVA of a standard procedure for
developing R.F.P."s, advertising, evaluating, nnd selecting bids.

Overall budget for the program is as follows:

Personnell: $144,726  (38Z of total)
Contract Serices: 76,518 (21Z of total)
Travel per diem: 55,374  (15Z of total)
Space & Equipment: 58,394 (16Z of total)

Other direct costs: 37.502  (10Z of total)
$372,514 *(100Z of total)

eerror due to rounding



Program performance will be judgedon the extent to which the fo r
general objectives are achieved. These are presented on the following
pages and constitute ihe scope of work for the Development Alternatives
Program.

OBJECTIVE 1: To engage the citizens of a selected region (a collective
of village communities) into a development planning process.

Timing: 12 months - Aug. 1, 1980 to Aug. 1, 1981
Task 1: To conduct a 3-5 day planningsession with each participating
village corporation. Depending on the number of participating

village corporations, as many as four sessions may be required
in certain months.

Task 2: To conduct one 2 or 3 day sub-rejional workshop in each of the
Interior"s seven sub-regions to seek concurrence by participating
village corporations in findings and recommendations of the
program, and to explore possible joint ventures.

Products: 1. Sample planning session materials.

2. Audio-visurl training materials.
3. Standard policy and procedure manual for village corporations.

Tentative budget allocation: $90,6)2.00

Objective 11: To systematically study the biological and social surroundings

of each community so as to reveal the complementarities. (Fact-finding

and data gathering.)

Timing: 5 months - Aug. 1, 1980 to January 1, 1981.

Tasks: To develop and provide economic resource materials to each
participating village corporation. Materials will be prepared
in advance of each planning session conducted under Objective |I.

Products: 1. Economic resource materials for each participating village.

2. Land resource materials for each participating village.
3. Social characteristics for each participating village.

Tentative budget allocation: $37,756.00

OBJECTIVE 111: To describe and analyte the options that cxis; for

Import substitution components to the Integrated Village Industry

structure.

Timing: 8 months - Aug. 1, 1980 to March 31, 1981.



Task 1:

Task 2:

Products:

Tentative
OBJECTIVE
model .
Timing:

Tasks:

Task:

Task:

Task:

Task:

Products:

Tentative

Develop economic data base by November 30, 1980.

Develop an economic study, resource study and village
corporation economic opportunity study by March 31, 1981.

1. Economic data base study suitable for publl ition and public
distribution.

2. Economic study suitable for publication and public
distribution.

3. Resource study suitable for publication and public
distribution.

4. Village corporation economic opportunity study suitable
for publication and public distribution.

budget allocation: $60,408.00

IV: To begin implementation of the Integrated Village Industry

12 months - Nuv. 1, 1980 to Nov. 1, 1981.

Formulate Integrated Village Industries model for application
to development projects proposed by participating village
corporations.

Select one development project in each of two villages.

Develop and complete feasibility and financing proposals for
selected development projects, nnd secure development financing.

Develop intensive training and technical assistance program for
village corporations®™ designated project development managers.

To prepare d final report and evaluation of the program.

1. Technical paper suitable for journal publication on the
Integrated Village Industry model.

2. Publication of economic development handbook.

3. Sample training and technical assistance materials compiled
into a manual suitable for publication.

4. Final report and evaluation,

budget allocation: $90,612.00

*9
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THE PUBLIC NATURE OF ANCSA VILLAGE CORPORATIONS

There appears to be a question of legality, of whether public
monies can be spent to provide assistance to private, for-profit corporations,
such as the ANCSA village corporations in the Interior, as proposed by
Interior Village Association. The following are questions being asked of
1VA:

How does this proposal serve the public interest?
How does technical assistance to private profit
corporations serve the public interest?

Prior to answering these questions, there are several terms which
need to be defined, and some current trends in public policy to be
examined. First, the nature of ANCSA village corporations needs to be
examined, from the perspective of ANCSA, the State of Alaska, and from
the articles of incorporation of the village corporations themselves.
Second, the current attitude of public agencies toward private development
activities needs to be examined in light of new legislation and current
programs as well as recent recommendations of the Joint Federal-State
Land Use Planning Commission. Third, the program of Interior Village
Association should be examined as an effort by the village corporations
themselves to unify their efforts in implementing a very complex piece
of Indian Legislation.

I. Village Corporations. What are they and how are they different from
other for-profit business corporations?

In the past, the Federal land settlem. .ts with American Indians
generally have been administered by tribal governments. Very often these
tribal governments have had the dual responsibility of managing the
monetary and/or land assets of the tribe and also of providing government
services. The tribal governments have a.special trust relationship with
the Federal govermcnt, who oversees the activities of the tribe. ]

ANCSA provides a totally new structure for Native claims settlements.
To carry out the purposes of the Act, ANCSA called for the creation of
Regional Corporations and Village Corporations. The Regional Corporations,
of which there were twelve, must be incorporated as Alaska business for
profit corporations, and the shareholders of a particular Regional
Corporation are the Natives of that region. Hie corporate form was
apparently chosen because of its permanency and its utility in encouraging
economic growtn. 2

Each Native enrollee had tin choice of also enrolling to a village
corporation, or becoming an "At-Large"™ regional corporations shareholder. (
Host eligible Natives enrolled to both the Regional Corporation and to a
village corporation, but a sizeable nunber of Natives felt they no
longer had ties to a village and chose the "At-Large" status which
Increased their direct monetary benefits from the Act, but left them
owning stock in Just a regional corporation.

Village corporations had the option (under Section 8 of ANCSA) to
become either profit corporations or non-profit corporations (an option
not given to the regions). Every "lllage corporation in the State chos
to be profit-making in nature, because profit-making corporations can
make individual cash distributions to shareholders whereas, non-profit
corporations cannot make such distribute to members. Thus, although



it is the opinion of many that many of the village corporation®- may not
be able to make profit because of their limited capital base, it was
beneficial to those corporations to retain a profit-making structure so
that they can distribute payment to individual village members if they
so desire. 3

ANCSA places certain restrictions on village corporations that are
not usually found on other for-profit corporations. Sections 3(b) and
(c) define who shall be the shareholders of these corporations. Section
5(b) determines how these shareholders will be enrolled and to which
corporation (although this was not always followed). Section 7(1)
limits the use of Village Corporation funds received under ANCSA until
a satisfactory plan for its use is submitted to the regional corporation.
Section 8 deals fully with village corporations, subjects their budgets
to review and approval by the regions for the first five years, and
applies the same stock alienation, stock transfer and annual audit
provisions as required of the Regional Corporations under Section 7.
Village Corporations shares of stock cannot be sold until 1991, and
can only be voted if owned by Alaska Natives as defined in the Act.
There are many other generic problems with ANCSA, coo numerous to
enumerate here, that further limit the ability of thi village corporations
to achieve the intent of ANCSA, that [Section 2(b)] "the settlement should
be accomplished rapidly, with certainty, in conformity with the real
economic and social needs of Natives, without litigation, with maximum
participation by N tives in decisions affecting their rights and property..."
Although the Settlement Act does not state a reason for having
two levels of corporate entities, the obvious function of the Village
Corporations 1is to insure that a portion of the settlement funds reaches
the local level. Assuming this to the goal of the Village Corporations,
there is practically no guidance in the Settlement Act .as to how the
Village Corporations are to fulfill it. A

"The final feature of the Ce. Corporations distinguishing them from
other Alaska business corporations will be their lack of business background
or purpose. Host corporations arc formed either after the business 1is
a going concern or when there is at least a contemplation of particular
business ventures. The ... Corporations, by contrast, will have to develop
their business orientation after the fact. A posr ,, effect of this is
that a.great deal of money may be wasted in the early life of the
Corporations throuji poor management and hastily conceived endeavors."”

The foregoing was actually written about Regional Corporations, who have
all the benefits of size. The problems of smaller village corporations
can make the negative factors increase exponentially.

The Articles of Incorporation of every village corporation in the
Doyon Region contain the following statements of purpose:

1. To act as a Village Corporation under the provisions of ANCSA

for the village of __ , as defined in sections 3(c) and 8 of ANCSA.
2. To engage 1in any activity lawful to a business corporation under
the Act,...so long as such activity is not prohibited by, or

inconsistent with, the provisions of ANCSA relating to the powers
functions and operations cJ Village Corporations.

3. To promote the economic. social, cultural, and personal wcll-bclInR
of all Natives ... enrolled to the Native Village of eees
and to engage in any and all lawful activities in furtherance of
such purpose. (Emphasis added.)



