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"Sec. 14.20. 6 1 0 .  L e g a l  r e s p o n s i b i l i t i e s  
o f  b o a r d s . N o t h i n g  in §S 5 5 0 - 6 0 0  of thi s 
c h a p t e r  m a y  b e  c o n s t r u e d  as a n  a b r o g a t i o n  
o r  d e l e g a t i o n  of the l e gal r e s p o n s i b i l i t i e s ,  
p o w e r s ,  a n d  d u t i e s  o f  the s c h o o l  b o a r d  i n­
c l u d i n g  i t s  r i g h t  to m a k e  f i n a l  d e c i s i o n s  
o n  p o l i c i e s .  (i, 1 c h  18 S L A  1970)."

9
T h e  b o a r d s  contend, u s i n g  l a b o r  c a s e s  f r o m  t h e  

. • 
p r i v a t e  sector, t h a t  t h e  r e q u i r e m e n t  o f  c o l l e c t i v e  b a r g a i n -  .

• . 
i n g  in g o o d  f a i t h  is a  term o f  a r t  in l a b o r  law. U n l i k e  a

s i m p l e  " m e e t  a n d  c o n f e r "  r e q u i r e m e n t ,  to n e g o t i a t e  in " g o o d

f a i t h” e n t a i l s  a d u t y  to m a k e  c o n c e s s i o n s .  Thus, m a n a g e m e n t

d o e s  not- h a v e  the f i n a l  d e c i s i o n s  o n  m a t t e r s  s u b j e c t  t o  g o o d

f a i t h  c o l l e c t i v e  b a r g a i n i n g ,  s i n c e  if m a n a g e m e n t  a d h e r e s  t o
• • i

i t c  d e t e r m i n e d  p o l i c i e s ,  it v i o l a t e s  the law.

T h e  s c h o o l  b o a r d s  c o n t e n d  tha t the s E m i s s i o n  o f
I

e d u c a t i o n a l  p o l i c i e s  to a g o o d  f a i t h  c o l l e c t i v e  b a r g a i n i n g
• •

r e q u i r e m e n t  w o u l d  r e m o v e  the f i n a l  d e c i s i o n s  o n  s u c h  m a t t e r s
•

f r o m  t h e  b o ards, c o n t r a r y  to t h e  i n t e n t  o f  the l e g i s l a t u r e

e x p r e s s e d  in A S  14.20. 610. T h e  b o a r d s  c o n t e n d  t h a t  t o

r e q u i r e  b a r g a i n i n g  o n  q u e s t i o n s  o f  e d u c a t i o n a l  p o l i c y  w o u l d  
$ 0 • 

a l s o  c o n t r a v e n e  the A l a s k a  C o n s t i t u t i o n ,  art. V I I ,  $ 1 ,  ' '

w h i c h  m a k e s  e d u c a t i o n  the e x c l u s i v o  d o m a i n  of the l e g i s l a t u r e .

4/ A l a s k a  C o n s t i t u t i o n ,  art. VII, S 1 states:

”Th e  l e g i s l a t u r e  s h a l l  by g e n e r a l  law 
e s t a b l i s h  a n d  m a i n t a i n  a s y s t e m  of 
p u b l i c  s c h o o l s  o p e n  to a ll c h i l d r e n  of



S e e  M a c a u l e y  v. H i l d e b r a n d ,  491 P . 2d 120 (Alaska 1971).

ends, a n d  is u n d e r  n o  d u t y  to f o s t e r  e d u c a t i o n a l  p o l i c i e s

p r o p e r ,  a n d  t h a t  t h e r e  is n o  d e l e g a t i o n  o f  d e c i s i o n - m a k i n g  

p o w e r  i n h e r e n t  in a l a b o r  n e g o t i a t i o n s  r e q u i r e m e n t .  T h e y

to p r o v i d e  profeca.io ,al a d v i c e  to s c h o o l  b o a r d s  o n  the 

m a n a g e m e n t  o f  th^ schools. T h e y  a s s e r t  t h a t  t h i s  is a 

l e g i s l a t i v e  p o l i c y  j u d g m e n t ,  in no w a y  i n i m i c a l  to t h e  

A l a s k a  C o n s t i t u t i o n .  A l s o  r e l y i n g  o n  l a b o r  cases, t h e y  

d i s c o u n t  the i m p o r t a n c e  o f  a n y  " m a n a g e m e n t  p r e r o g a t i v e "  to 

d e t e r m i n e  e d u c a t i o n a l  p o l i c y  u n d e r  A S  1 4 . 2 0 . 6 1 0 ,  a n d  a s s e r t

4/ Co nt'd.

t h e  State, a n d  m a y  p r o v i d e  f o r  o t h e r  
p u b l i c  e d u c a t i o n a l  insti t u t i o n s .  S c h o o l s  
a n d  i n s t i t u t i o n s  so e s t a b l i s h e d  s h a l l  
be f r o e  f r o m  s e c t a r i a n  control. Ho m o n e y  
■hall b e  p a i d  f r o m  p u b l i c  funds f o r  the 
d i r e c t  b o n o f i t  o f  «*.ny r e l i g i o u s  o r  o t h e r  
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n . "

©
D e l e g a t i o n  o f  p a r t  o f  the d e c i s i o n - m a k i n g  p o w e r  o n  e d u c a -  

t i o n a l  p o l i c y  t o  l a b o r  u n i o n s  .is u n c o n s t i t u t i o n a l ,  t h e y  

urge, b e c a u s e  the u n i o n  is a  p r i v a t e  o r g a n i z a t i o n ,  u n a c c o u n t  

a b l e  to the p u b l i c .  T h e  u n i o n  c a n  u se the p o w e r  f o r  its o w n

■ w h i c h  a r e  i n  t h e  g e n e r a l  p u b l i c  interest.

T h e  u n i o n s  a r g u e  t h a t  s u c h  d e l e g a t i o n  is p e r f e c t l y

p  f u r t h e r  a r g u e  t h a t  t h e y  r e p r e s e n t  p r o f e s s i o n a l  e m p l o y e e s ,
I

^  4  \  I. a n d  t h a t  t h e i r  p a r t i c i p a t i o n  in g o o d  f a i t h  c o l l e c t i v e  b a r -

\  f ,  v  \
\  \  L  g a i n i n g  l a b o r  n e g o t i a t i o n s  is a n  a t t e m p t  b y  t h e  l e g i s l a t u r e

5-

o



t h a t  l a b o r ' s  c o n c e r n s  w i t h  w o r k i n g  c o n d i t i o n s  6verrifte a n y  

m a n a g e m e n t  p r e r o g a t i v e  as to b a s i c  p o l i c y .  ^

T h e  u n i o n s  a r g u e  t h a t  t h e  A l a s k a  t eachers' c o l l e c­

tiv e  b a r g a i n i n g  s t a t u t e s  a r e  m o r e  c o m p r e h e n s i v e  than c hose 

f o u n d  e l s e w h e r e ,  a n d  h e n c e  t h e  s c o p e  of b a r g a i n i n g  s h o u l d  b e

i n t e r p r e t e d  b r o a d l y .  T h e  s c h o o l  b o a r d s  a s s e r t  tha t the

A l a s k a  C o n s t i t u t i o n  a s  i n t e r p r e t e d  in H a c a u l e y  v. H i l d e b r a n d , 

s u p r a , is m o r e  a d a m a n t  t h a n  p r o v i s i o n s  in o t h e r  s t a t e s  in 

p l a c i n g  e d u c a t i o n  f i r m l y  w i t h i n  t h e  l e g i s l a t i v e  p r e r o g a t i v e .  

T h e r e f o r e ,  c o l l e c t i v e  b a r g a i n i n g  m u s t  y i e l d  a c r o s s  a w i d e  

r a n g e  o f  i s s u e s  a f f e c t i n g  e d u c a t i o n a l  polic y.

II. S c o p e  o f  the D u t y  to B a r g a i n

If w e  w e r e  t o  look to the l a w  c o n c e r n i n g  b a r g a i n­

ing b e t w e e n  l a b o r  u n i o n s  a n d  p r i v a t e  e m p l o y e r s ,  w e  w o u l d  

c o n c l u d e  t h a t  the s c o p e  of n e g o t i a b l e  i s s u e s  is broad. T h e  

law r e l a t i n g  to the p r i v a t e  s e c t o r  h a s  a l w a y s  c o n t a i n e d ,  a n d  

s t i l l  d o e s  c o n t a i n ,  u n c e r t a i n t i e s .  B u t  the g e n e r a l  t r e n d  

h a s  b e e n  to r e q u i r e  t h a t  e m p l o y e r s  b a r g a i n  in g o o d  f a i t h  on 

a w i d e  r a n g e  o f  i tems w i t h  r e s p e c t  to w a ges, hours, a n d  

o t h e r  c o n d i t i o n s  of e m p l o y m e n t ,  w i t h o u t  r e g a r d  to w h e t h e r  

the e m p l o y e r s  c o n s i d e r  the i t e m s  b a r g a i n e d  for to b e  w i t h i n



u n i o n s  a r c  p e r m i t t e d  to b a r g a i n  o n  m a t t e r s  o f  e d u c a t i o n a l  

p o l i c y , i t  is c o n c e i v a b l e  t h a t  through' s u c c e s s i v e  c o n t r a c t s  

t he a u t o n o m y  of the s c h o o l  b o a r d s  c o u l d  b e  s e v e r e l y  e r o d e d , 

a n d  t h e  e f f e c t i v e  c o n t r o l  o f  e d u c a t i o n a l  p o l i c y  s h i f t e d  

f r o m  the s c h o o l  b o a r d s  t o  t h e  teacher*’1 unions. S u c h  a 

r e s u l t  c o u l d  t h r e a t e n  t h e  a b i l i t y  o f  e l e c t i v e  g o v e r n m e n t  

o f f i c i a l s  a n d  a p p o i n t i v e  o f f i c e r s  s u b j e c t  to t h e i r  a u t h o r­

ity  , in t h i s  r a s e  the s c h o o l  b o a r d s  a n d  a d m i n i s t r a t o r s /  to

y
p e r f o r m  t h e i r  f u n c t i o n s  in t h e  b r o a d  p u b l i c  interest.

• ,
R e c e n t l y  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a d

o c c a s i o n  to comi.«ent u p o n  t h e  d i f f e r e n c e s  b e t w e e n  c o l l e c t i v e
• * 

b a r g a i n i n g  in the p u b l i c  a n d  p r i v a t e  sectors. In A b o o d  v.
• #

D e t r o i t B o a r d  o f  E d u c a t i o n / ____  U.S.  , 52 L . E d . 2 d  261/

2 7 9 - 8 0  (1977)/ the C o u r t /  s p e a k i n g  t h r o u g h  Mr. J u s t i c e

Stewart / o b s e r v e d :

"A p u b l i c  e m p l o y e r /  u n l i k e  his p r i v a t e  c o u n t e r­
part/ is n o t  g u i d e d  b y  the p r o f i t  m o t i v e  a n d  
c o n s t r a i n e d  b y  the n o r m a l  o p e r a t i o n  of the 
ma r k e t .  M u n i c i p a l  s e r v i c e s  a r e  t y p i c a l l y  n o t  
pr i c e d ,  a n d  w h e r e  t h e y  a r e  the y tend to be 
r e g a r d e d  a s  in s o m e  s e n s e  'essential* and 
t h e r e f o r e  a r e  o f t e n  p r i c e  inelastic. A l t h o u g h  
a p u b l i c  e m p l o y e r ,  like a p r i v a t e  one, w i l l  
w i s h  to k e e p  c o s t s  down, h o  lacks an i m p o r t a n t  
d i s c i p l i n e  a g a i n s t  a g r e e i n g  to i n c r e a s e s  in 
l a b o r  c o s t s  t h a t  in a m a r k e t  s y s t e m  w o u l d  r e­
q u i r e  p r i c e  i n c r e a s e s .  A  p u b l i c  s e c t o r  u n i o n

7/ A s  o n e  c o m m e n t a t o r  h a s  noted, " w h a t  is in the b e s t  i n t e r­
es t  o f  the s t u d e n t s  a n d  the c o m m u n i t y  is not a l w a y s  in the 
b e s t  i n t e r e s t s  o f  t e a c h e r s . "  Rund, S y m p o s i u m  b n  T e a c h e r  
Bargai n i n g :  C o m m e n t a r y ,  50 Ind. L.J. 344, 350 (1975).



i.s c o r r e s p o n d e n t ^  loss c o n c e r n e d  that h i g h  
p r i c e s  d u e  to c o s t l y  w a g e  d e m a n d s  w i l l  d e c r e a s e  
o u t p u t  a n d  h e n c e  e m p l o y m e n t .

T h e  g o v e r n m e n t  o f f i c i a l s  m a k i n g  d e c i s i o n ?  as the 
p u b l i c  'employer' a r e  less l i k e l y  to a c t  as a 
c o h e s i v e  u n i t  t h a n  a r e  m a n a g e r s  in p r i v a t e  i n­
dus t r y ,  in p a r t  b e c a u s e  d i f f e r e n t  levels o f  
p u b l i c  a u t h o r i t y  —  d e p a r t m e n t  managers, b u d g e­
ta r y  o f f i c i a l s ,  a n d  l e g i s l a t i v e  b o d i e s  —  are 
i n v o lved, a n d  in p a r t  b e c a u s e  e a c h  o f f i c i a l  m a y  
r e s p o n d  to a d i s t i n c t i v e  p o l i t i c a l  c o n s t i t u e n c y .  
A n d  the e a s e  o f  n e g o t i a t i n g  a final a g r e e m e n t  
w i t h  tl ’ u n i o n  m a y  b e  s e v e r e l y  l i mited by s t a t u­
to r y  r e s t r i c t i o n s ,  b y  t h e  n e e d  for the a p p r o v a l  
o f  a h i g h e r  e x e c u t i v e  a u t h o r i t y  o r  a l e g i s l a t i v e  
body, o r  b y  the c o m m i t m e n t  of b u d g e t a r y  d e c i s i o n s  
o f  c r i t i c a l  i m p o r t a n c e  to others.

F i n a l l y ,  d e c i s i o n m a k i n g  b y  a p u b l i c  e m p l o y e r  is 
a b o v e  all a p o l i t i c a l  p r o c e s s .  T h e  o f f i c i a l s  
w h o  r e p r e s e n t  the p u b l i c  e m p l o y e r  are u l t i m a t e l y  
r e s p o n s i b l e  to t h e  e l e c t o r a t e ,  w h i c h  for this 
p u r p o s e  c a n  b o  v i e w e d  as c o m p r i s i n g  three o v e r­
la p p i n g  c l a s s e s  o f  v o t e r s  - -  taxpayers, u s e r s  
o f  p a r t i c u l a r  g o v e r n m e n t  services, and g o v e r n­
m e n t  e m p l o y e e s .  T h r o u g h  e x e r c i s e  of their p o l i­
tic a l  i n f l u e n c e  a s  p a r t  o f  the e lectorate, the 
e m p l o y e e s  h a v a  the o p p o r t u n i t y  to a f f e c t  the 
d e c i s i o n s  o f  g o v e r n m e n t  r e p r e s e n t a t i v e s  w h o  sit. 
o n  the o t h e r  s i d e  o f  the b a r g a i n i n g  table.
W h e t h e r  t h ese r e p r e s e n t a t i v e s  a c c e d e  to a 
u n i o n ' s  d e m a n d s  w i l l  d e p e n d  u p o n  a b l e n d  of 
p o l i t i c a l  i n g r e d i e n t s ,  i n c l u d i n g  c o m m u n i t y  
s e n t i m e n t  a b o u t  u n i o n i s m  g e n e r a l l y  a nd the 
i n v o l v e d  u n i o n  in p a r t i c u l a r ,  the d e g r e e  of 
t a x p a y e r  r e s i s t a n c e ,  a n d  the v i e w s  of v o t e r s  
as to the i m p o r t a n c e  o f  the s e r v i c e  i n v o l v e d  
a n d  the : j l a t i o n  b o t w e c n  the d e m a n d s  a n d  the 

.• q u a l i t y  of s e r v i c e . "

»

“ 9 “
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In a c o n c u r r i n g  o p i n i o n  in t h a t  c a s e  Hr. J u s t i c e

P o w e l l  n o t e d  the s i m i l a r i t y  b e t w e e n  a p u b l i c  s e c t o r  u n i o n

a n d  a c o n v e n t i o n a l  p o l i t i c a l  party:

" T h e  u l t i m a t e  o b j e c t i v e  o f  a u n i o n  in the 
p u b l i c  sector, l i k e  t h a t  o f  a p o l i t i c a l  
party, is to i n f l u e n c e  p u b l i c  d e c i s i o n­
m a k i n g  in a c c o r d a n c e  w i t h  the v i e w s  a n d  
p e r c e i v e d  i n t e r e s t s  o f  its m e m b e r s h i p .
W h e t h e r  a t e a c h e r s’ u n i o n  is c o n c e r n e d  
w i t h  s a l a r i e s  a n d  f r i n g e  b e n e f i t s ,  t e a c h e r  
q u a l i f i c a t i o n s  a n d  i n - s e r v i c e  training, 
p u p i l - t e a c h e r  ratio s, l e n g t h  o f  the s c h o o l  
day, s t u d e n t  d i s c i p l i n e ,  o r  the c o n t e n t  o f  
t h e  h i g h  s c h o o l  c u r r i c u l u m ,  its o b j e c t i v e  
is t o  b r i n g  s c h o o l  b o a r d  p o l i c y  a n d  d e c i s i o n s  
i n t o  h a r m o n y  w i t h  its o w n  views. S i m i l a r l y ,  
t o  the e x t e n t  t h a t  s c h o o l  b o a r d  e x p e n d i t u r e s  
a n d  p o l i c y  a r e  g u i d e d  by d e c i s i o n s  m a d e  by 
t h e  m u n i c i p a l ,  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s ,  
the u n i o n ' s  o b j e c t i v e  is to o b t a i n  f a v o r a b l e  
d e c i s i o n s  —  a n d  to p l a c e  p e r s o n s  in p o s i t i o n s  
o f  p o w e r  w h o  w i l l  b e  r e c e p t i v e  to the u n i o n ' s  
v i e w p o i n t .  In t h e s e  respects, the p u b l i c  
s e c t o r  u n i o n  is i n d i s t i n g u i s h a b l e  f r o m  the 
t r a d i t i o n a l  p o l i t i c a l  p a r t y  in this c o u n try. "

y
52 L . E d . 2d a t  298.

8/ T h e  h o l d i n g  o f  the m a j o r i t y  in A b o o d  w a s  that  a u n i o n  
s h o p  o r  a g e n c y  s h o p  a g r e e m e n t  for p u b l i c  e m p l o y e e s ,  r e q u i r i n g  
all e m p l o y e e s  in the b a r g a i n i n g  unit to m a k e  f i n a n c i a l  
c o n t r i b u t i o n s  to the u n i o n /  d i d  n ot v i o l a t e  the first a m e n d­
m e n t  r i g h t s  of e m p l o y e e s  w h o  o b j o c t e d  to the union. T h e  
s a m e  r u l e  o b t a i n s  for u n i o n s  in the p r i v a t e  sector. A l t h o u g h  
J u s t i c e  P o w e l l  c o n c u r r e d  in the m a j o r i t y ' s  d e c i s i o n  to 
r e m a n d  the c a s e  for f u r t h e r  p r o c e e d i n g s ,  he d i s a g r e e d  w i t h  
this c o n s t i t u t i o n a l  h o l d i n g .  U n l i k e  the m a j o r i t y ,  h e  felt 
that the d i f f e r e n c e s  b o t w o c n  p u b l i c  a n d  p r i v a t e  e m p l o y m e n t  
c o m p e l l e d  a h o l d i n g  t h a t  a g e n c y  s h o p  o r  u n i o n  shop a g r e e­
m e n t s  in the p u b l i c  s o c t o r  a r e  f o r b i d d e n  by the first 
a m e n d m e n t .

• • 
S e e  g e n e r a l l y  Hohmus, C o n s t r a i n t s  o n  Local G o v e r n m e n t s  

in PuBTTc E m p l o y e e  B a r g a i n i n g ,  67 M ich. L. Rev. 919 (1969); 
Shaw and C l ark , T h e  P r a c t i c a l  D i f f e r e n c e s  B e t w e e n  P u b l i c  a n d  
Privato S o c t o r  C o l l e c t i v e  B a r g a i n i n g ,  19 U.C.L.A . L. Rev.



a
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T h e  l e g i s l a t u r e  w a s  e v i d e n t l y  c o g n i z a n t  o f  thi s

c o n c e r n  w h e n  it e n a c t e d  A S  1 4 . 2 0 . 5 5 0  a n d  .610, s t a t i n g  t w o

* • • * 
g o a l s  w h i c h  a p p a r e n t l y  c o n f lict. W e  m u s t  n o w  p r o c e e d  to

i n t e r p r e t  w h a t  w e  b e l i e v e  the l e g i s l a t u r e  m e a n t  b y  t h e s e

p r o v i s i o n s .

T h e  s c h o o l  b o a r d s  i n i t i a l l y  a r g u e  t h a t  to m a k e

m a t t e r s  o f  s c h o o l  o p e r a t i o n  a n d  e d u c a t i o n a l  p o l i c y  s u b j e c t

\  t o  c o l l e c t i v e  b a r g a i n i n g  a m o u n t s  t o  a n  u n c o n s t i t u t i o n a l

' ' d e l e g a t i o n  o f  g o v e r n m e n t a l  p o w e r  to the unions.

W h i l e  c o u r t s  in a n  e a r l i e r  e r a  o f t e n  h e l d  l a w s

u n c o n s t i t u t i o n a l  o n  the g r o u n d  t h a t  t h e y  d e l e g a t e d  l e g i s l a -  
• •

t i v e  p o w e r  t o  p r i v a t e  p e r s o n s  o r  g r o u p s ,  e . g . , C a r t e r  v. 

C a r t e r  C o a l  Co., 298 U.S. 238, 311 (1936), the t r e n d  h a sr  *  mmmmm ---- -----------

O
b e e n  to u p h o l d  s u c h  d e l e g a t i o n s ,  e v e n  w h e n  the p o w e r  is 

d e l e g a t e d  to a g r o u p  w i t h  a n  e c o n o m i c  i n t e r e s t  in the d e c i­

si o n s  to b e  made. E . g . , U n i t e d  S t a t e s  v. R o c k  R o y a l  C o o p ­

e r a t i v e , I n c . , 307 U.S. 533, 5 7 7 - 7 8  (1939) (cooperati • 

m a r k e t i n g  p r o g r a m  f r o m  a g r i c u l t u r a l  p r o d u c t s ) ;  A g r i c u l t u r a l  

P r o r a t e  C o m m * n  v ^  S u p e r i o r  C o u r t , 55 P . 2d 495, 5 0 4 - 0 6  (Cal. 

1936) (same); P o t t e r  v. N o w  J e r s e y  S u p r e m e  C o u r t , 403 F.

O

8 /  C o n t ' d .

, •
867 (1972); Summers, P u b l i c  S e c t o r  B a r g a i n i n g :  P r o b l e m s  o f
G o v e r n m e n t  D e c i s i o n m a k i n g ,  44 U ^  C lnn. L. Rev. 669 (1975); 
S u m m e r s ,  P u b l i c  E m p l o y e e  Bargain*' .g: A  ’Po l i t i c a l  P e r s p e c t i v e ,
83 Y a l e  L . J . 1156 (1974); Wclli: ,ton & W i nter,  T h e  L i m i t s  of 
C o l l e c t i v e  B a r g a i n i n g  in P u b l i c  E m p l o y m e n t ,  78 Y a l e  L.J.
1107 (1969); P r o ject, C o l l e c t i v e  B a r g a i n i n g  a n d  P o l i t i c s  in 
P u b l i c  E m p l o y m e n t ,  19 U.C.L.A. L ^  Rev. 887, 1 0 1 0 - 5 1  (1972).
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S upp. 1036, 1 0 3 9 - 4 0  (D.N.J. 1975), a f f ' d , 546 F . 2 d  418 (3d 

CJLr. 1976) ( r e q u i r e m e n t  t h a t  a t t o r n e y s  h a v e  g r a d u a t e d  f r o m  

l a w  s c h o o l s  a c c r e d i t e d  b y  t h e  A m e r i c a n  B a r  A s s o c i a t i o n ) .

S e e  g e n e r a l l y , 1 K. D a v i s ,  A d m i n i s t r a t i v e  Lav/ T r e a t i s e  5 2.14 

(Supp. 1970) ( c o l l e c t i n g  c a u e s ) .  S e e  a l s o  1 Id. S  2.15 

(1958).
i '

F u r t h e r m o r e ,  t h e  s t a t u t e  m e r e l y  r e q u i r e s  t h e

s c h o o l  b o a r d  to n e g o t i a t e  w i t h  the union. It d o e s  n o t
* •

r e q u i r e  the b o a r d  t o  a c c e p t  a n y  p a r t i c u l a r  p r o p o s a l  t he 

u n i o n  m i g h t  offer. It d o e s  n o t  r e q u i r e ,  a n d  p r o b a b l y  d o e s

n o t  p e r m i t ,  the  b o a r d  t o  d e l e g a t e  to t h e  u n i o n  the s o l e
• • •
p o w e r  t o  m a k e  a n y  d e c i s i o n .  T h e r e f o r e ,  c i t e d  c a s e s  i n v a l i d­

a t i n g  o u t r i g h t  g r a n t s  o f  g o v e r n m e n t a l  p o w e r  to p r i v a t e  

g r o u p s ,  e . g . fH e t h e r i n g t o n  v. M c H a l e ,  329 A . 2d 250 (Pa.

1974), a n d  B a y s i d e  T i m b e r  Co. v. Bd. o f  S u p e r v i s o r s , 97 Cal.

Rptr. 431 (App. 1971), a r c  n o t  a p p o s i t e .

T h e  c a s e s  in o t h e r  s t a t e s  r e j e c t i n g  the a r g u m e n t  

t h a t  c o l l e c t i v e  b a r g a i n i n g  w i t h  teach e r s '  u n i o n s  is an u n c o n­

s t i t u t i o n a l  d e l e g a t i o n  o f  p o w e r ,  a l l  i n v o l v e  s t a t u t e s  w h i c h  

f a i r l y  n a r r o w l y  c o n s t r i c t  e i t h e r  the s c o p e  of b a r g a i n a b l e  i s sues, 

o r  the s c h o o l  boards' d u t y  to a c c e d e  to u n i o n  p r o p o s a l s ,  o r  

both. C h i c a g o  Div. of 111. Ed. A s s ' n  v. B o a r d  of E d . , 222 

N . E . 2 d  243, 251 (111. App. 1966)/ J o i n t  S c h o o l  Pi3t. No. 8 •

J L  Wise. Emp. Rel. B d . , 155 N . M . 2d 78, 83 (Wise. 1967); S t a t e  

v /  C i t y  o f  L a r a m i e , 437 P . 2 d  295, 300 (Wyo. 1968) (firemen).



In this o p i nion, w o  s i m i l a r l y  c o n s t r u e  the A l a s k a  s t a tute .i
A  s t a t u t e  d e f i n i n g  the s c o p e  o f  c o l l e c t i v e  b a r g a i n i n g  as 

b r o a d l y  as the u n i o n  w o u l d  h a v e  us do, m i g h t  w e l l  p r e s e n t  

a m o r e  t r o u b l i n g  c o n s t i t u t i o n a l  q u e s t i o n .  B u t  w e  f i n d  n o  

c o n s t i t u t i o n a l  i n f i r m i t y  in A S  1 4 . 2 0 . 5 5 0  a n d  .610. T h e  d e l e­

g a t i o n  of p o w e r  p r o b l e m  s t i l l  b e a r s  u p o n  o u r  'task o f  s t a t­

u t o r y  i n t e r p r e t a t i o n ,  h o w e v e r ,  for i n  i n t e r p r e t i n g  the
H *. •

r e l e v a n t  s t a t u t e s  w e  w i l l  n o t  r e a d i l y  a s s u m e  t h a t  t h e  l e g i s­

l a t u r e  i n t e n d e d  to d i v e s t  t h e  s c h o o l  b o a r d s  o f  t h e i r  p o w e r

t o  d e t e r m i n e  m a t t e r s  o f  e d u c a t i o n a l  p o l i c y  a n d  s c h o o l  s y s t e m«
# • , '

m a n a g e m e n t .
•  •

C o u r t s  in o t h e r  j u r i s d i c t i o n s  h a v e  c o n s i d e r e d
• • .• •

p r o b l e m s  s i m i l a r  t o  t h o s e  w h i c h  w e  c o n f r o n t  here. It is 

i n s t r u c t i v e ,  t h o u g h  n o t  d e t e r m i n a t i v e ,  to l o o k  to the c a s e  

la w  o f  o t h e r  j u r i s d i c t i o n s  as an a i d  to i n t e r p r e t a t i o n .

T h e  c o u r t  in D u n e l l e n  Bd . of  E d u c a t i o n  v. D u n e l l e n 

Ed. A s s ' n , 311 A . 2 d  737 (N.J. 1973), d e a l t  w i t h  a c o n f l i c t  

b e t w e e n  a r e q u i r e m e n t  to b a r g a i n  a b o u t  " t e r m s  a n d  c o n d i t i o n s "  

of e m p l o y m e n t  (without f u r t h e r  d e f i n i t i o n )  a n d  the b r o a d  

m a n a g e r i a l  p o w e r  o v e r  s c h o o l s  e n t r u s t e d  to local s c h o o l  

b o a rds. T h e  c o u r t  n o t e d  t h a t  " t e r m s  a n d  c o n d i t i o n s "  o f  

e m p l o y m e n t  w i t h o u t  f u r t h e r  d e f i n i t i o n  docs n o t  f u r n i s h  a 

d i s p o s i t i v e  g u i d e l i n e .  It h e l d  that the d e c i s i o n  w h e t h e r  to 

c o n s o l i d a t e  c h a i r m a n s h i p s  o f  the s o c i a l  s t u d i e s  d e p a r t m e n t



a n d  E n g l i s h  d e p a r t m e n t  w a s  n o t  a s u b j e c t  o f  m a n d a t o r y  

b a r g a i n i n g .  I t  w a s  a m a t t e r  p r e d o m i n a t e l y  of e d u c a t i o n a l  

p o l i c y  a n d  t h e r e b y  f e l l  w i t h i n  the e x c l u s i v e  p r e r o g a t i v e  of

V
m a n a g e m e n t .

N a t i o n a l  Ed. A s s ' n  of S h a w n e e  M i s s i o n ,  Inc. v.

J o a r d  o f  E d  . , 512 P. 2d 426 (Kansas 1973), is c l o s e l y  

a n a l o g o u s  t o  t h e  c a s e  at bar. T h e r e  the teachers' a s s o c i a­

ti o n  n e g o t i a t e d  u n d e r  a s t a t u t e  w h i c h  p e r m i t t e d  i t  to " p a r­

t i c i p a t e  in p r o f e s s i o n a l  n e g o t i a t i o n  w i t h  b o a r d s  o f  e d u c a t i o n  

• . • f o r  t h e  p u r p o s e  of e s t a b l i s h i n g ,  m a i n t a i n i n g ,  p r o t e c t i n g  

o r  i m p r o v i n g  t e r m s  a n d  c o n d i t i o n s  o f  p r o f e s s i o n a l  s e r v i c e . "

T h e  s t a t e  c o n s t i t u t i o n ,  like A l a s k a ' s ,  g a v e  the l e g i s l a t u r e  

t h e  p o w e r  to p r o v i d e  f or iniblic schools. T h e  n e g o t i a t i o n s  

r e a c h e d  an i m p a s s e  a f t e r  the b o a r d  took the p o s i t i o n  that 

a l l  m a t t e r s /  w h e t h e r  n e g o t i a b l e  u n d e r  the s t a t u t e  o r  not, 

w e r e  o f  a p o l i c y  n a t u r e  s u b j e c t  to u n i l a t e r a l  c h a n g e  b y  the 

b o a r d  a n d  c o u l d  not b e  i n c o r p o r a t e d  i n t o  a -ontract, w h i l e  

t h e  t e a c h e r s  a s s e r t e d  that n e a r l y  e v e r y t h i n g  p e r t a i n i n g  to 

s c h o o l  o p e r a t i o n s  w a s  negoti a b l e .

9/ T h e  t e a c h e r s '  u n i o n s  in the c a s e  a t  b a r  a r g u e  th at 
D u n e l l e n  w a s  o v e r r u l e d  b y  l a t e r  leg islation. The s t a t u t e  in 
q u e s t i o n  d e a l t  w i t h  o n l y  a l i m i t e d  a s p e c t  o f  b a r g a i n i n g ;  a n d  
D u n e l l e n  h a s  b e e n  f o l l o w e d  b y  the c o u r t s  d e s p i t e  the s t a t­
ut o r y  a m e n d m e n t .  S e e , e . g . , G a l l o w a y  Tp. Bd. of Ed. v. 
G a l l o w a y  Tp. Ed. Ass'r., 343 A . 2d 133 (N.J. Super. 1975).
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O n  a p p e a l  t h e  K a n s a s  S u p r e m e  C o u r t  w a s  c o n f r o n t e d

w i t h  the s a m e  p r o b l e m  t h a t  w e  are: h o w  to f r a m e  a t e s t  w h i c h
* •

w o u l d  d e l i m i t  t h o s e  m a t t e r s  w h i c h  a r e  b a r g a i n a b l e  f r o m  thco e 

w h i c h  a r e  not. T h e  K a n s a s  c o u r t  h e l d  that s a l a ries,  v a c a­

tions, a n d  s i c k  l e a v e  a r e  n e g o t i a b l e .  In so d o i n g  it p o i n t e d  

o u t  t h a t  the t e r m  " p o l i c y "  is n o t  h e l pful, b e c a u s e  e v e n  

s a l a r i e s  a r e  a m a t t e r  o f  p o l i c y .  I t  d r e w  the f o l l o w i n g  

d i s t i n c t i o n :
• •

" T h e ^ J y ^ a s  w e  s e e  it, is h o w  d i r e c t  
t h d ^ i m p a c ^ ^ o f  an i s s u e  is o n  the w e l l­
b e i n g  of— the i n d i v i d u a l  teacher, as 
o p p o s e d  to its e f f e c t  o n  the o p e r a t i o n  
o f  the s c h o o l  s y s t e m  as a w h o l e . "  512 
P . 2d a t  435.
•
W h i l e  the S h a w n e e  M i s s i o n  c a s e  r e p r e s e n t s  a c o m m e n d­

abl e  a t t e m p t  to b a l a n c e  c o m p e t i n g  claims, i t  d o e s  n o t  p r o v i d e  

a test w h i c h  is u s e f u l  i n  d e t e r m i n i n g  the n e g o t i a b i l i t y  of 

s p e c i f i c  subjects.---In other" w ords; it d o e s  n o t  p r o v i d e  a ny 

c o m f o r t i n g  g u i d a n c e  in d e t e r m i n i n g  how, in the l a s t  a n a l y s i s ,  

the b a l a n c e  s h o u l d  b e  w e i g h e d  b e t w e e n  the s c h o o l  b o a r d s  and 

the teachers.

P u t  another* way, a m a t t e r  is m o r e  s u s c e p t i b l e  to 

b a r g a i n i n g  h o  m o r e  it d e a l s  w i t h  the e c o n o m i c  i n t e r e s t s  of 

e m p l o y e e s  a n u  the less it c o n c e r n s  p r o f e s s i o n a l  g o a l s  a n d  

m e t h o d s .  B a r g a i n i n g  o v e r  the l a t t e r  topicj p r e s e n t s  p a r t i c u l a r
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p r o b l e m s  b e c a u s e  t h e r e  is less l i k e l y  to b e  a n y  p o l i t i c a l l y  

o r g a n i z e d  i n t e r e s t -g r o u p  o t h e r  t h a n  the u n i o n  c o n c e r n e d  w i t h  

t h e s e  issues. T h e  s a l a r i e s  o f  p u b l i c  e m p l o y e e s  h a v e  a 

d i r e c t  f i n a n c i a l  e f f e c t  o n  t h e  t a x p a y e r s ;  o n  the o t h e r  hand, 

a q u e s t i o n  s u c h  as t e a c h e r  e v a l u a t i o n  o f  a d m i n i s t r a t o r s  is 

u n l i k e l y  to h a v e  a n y  i m p a c t  s u f f i c i e n t l y  d i r e c t  to b e  dircern- 

i b l e  b y  laymen. F u r t h e r m o r e ,  it is s u c h  a n  a b s t r a c t  a n d  

a b s t r u s e  s u b j e c t  t h a t  i t  is u n l i k e l y  t h a t  a n y  a p p r e c i a b l e  

p o r t i o n  o f  t h e  p u b l i c  w i l l  e i t h e r  u n d e r s t a n d  i t  o r  c a r e  

g r e a t l y  a b o u t  it. In s u c h  c i r c u m s t a n c e s ,  the  r i s k  t h a t  

e f f e c t i v e  p o w e r  o v e r  the g o v e r n m e n t a l  d e c i s i o n  w i l l  c o m e  to 

r e s t  w i t h  the u n i o n  is s i g n i f i c a n t l y  g r e a t e r .  M o r e o v e r ,  it 

is m o r e  l i k e l y  t h a t  t h e r e  w i l l  b e  d i s a g r e e m e n t s  a m o n g  u n i o n  

m e m b e r s  o n  q u e s t i o n s  o f  this n a t u r e  t h a n  o n  " b r e a d  a n d  

b u t t e r "  issues; the r i s k  t h a t  m i n o r i t y  v i e w p o i n t s  w i t h i n  the 

u n i o n  w i l l  n o t  b e  m e a n i n g f u l l y  r e p r e s e n t e d  in the b a r g a i n i n g  

is a r e a l  one. S e e  S u m m e r s ,  s u p r a , 83 Y a l e  L.J. at 1 1 8 1 - 8 2 ,  

1194-95 . B u t  see W o l l e t t ,  T h e  C o m i n g  R e v o l u t i o n  in P u b l i c  

S c n o o l  M a n a g e m e n t ,  67 Mich.^ L. Rev. 1017  (1969) (argues t h a t  

t h e s e  s u b j e c t s  s h o u l d  b e  b a r g a i n a b l e ) .

III. S p e c i f i c  I s s u e s  

W e  w i l l  n o w  c o n s i d e r  tho A l a s k a  s i t u a t i o n  in m o r e  

d e tai l. A t  the o u t s e t  it a p p e a r s  to us t h a t  q u e s t i o n s  c o n­

c e r n i n g  sala ries, the n u m b o r  o f  h o u r s  to b o  w o r k e d ,  a n d
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a m o u n t  o f  l e a v e  time a r e  all s o  c l o s e l y  c o n n e c t e d  w i t h  the 

e c o n o m i c  w e l l - b e i n g  o f  the i n d i v i d u a l  t e a c h e r  t h a t  t h e y  m u s t  

b e  h e l d  n e g o t i a b l e  u n d e r  o u r  s t a t u t e s .  T h e  t r o u b l i n g  q u e s -
I •

t i o n  is w h a t  o t h e r  i t e m s  a r e  b a r g a i n a b l e .

T h e  v a r i o u s  t r i a l  c o u r t s  in t h e s e  cases c o n s i d e r e d  

s u c h  i t e m s  as (1) r e l i e f  f r o m  n o n - p r o f e s s i o n a l  c h o res, (2) 

e l e m e n t a r y  p l a n n i n g  time, (3) p a r a - p r o f e s s i o n a l  tutors, (4) 

t e a c h e r  s p e c i a l i s t s ,  (5) t e a c h e r ' s  aides, (6) .class size,

(7) p u p i l - t e a c h e r  ratio, (8) a t e a c h e r  o m b u d s m a n ,  (9) t e a c h e r  

e v a l u a t i o n  o f  a d m i n i s t r a t o r s ,  (10) s c h o o l  calendar, (11) 

s e l e c t i o n  o f  i n s t r u c t i o n a l  m a t e r i a l s ,  (12) the u s e  of 

s e c o n d a r y  d e p a r t m e n t  heads, (13) s e c o n d a r y  t e a c h e r  p r e p a r a­

tio n  a n d  p l a n n i n g  time, a n d  (14) t e a c h e r  r e p r e s e n t a t i o n  on 

s c h o o l  b o a r d  a d v i s o r y  c o m m i t t e e s .

T h e  t e s t i m o n y  a d d u c e d  in the trial c o u r t s  d o e s  not

p r o v i d e  u s  w i t h  m u c h  e n l i g h t e n m e n t  as to w h y  a n y  of t h e s e
• • . 

i t e m s  s h o u l d  fall  o n  o n e  sid e o f  the lino o r  another.

R e a l i s t i c a l l y  the t w o  areas, i.e., (1) e d u c a t i o n a l  p o l icy,

a n d  (2) m a t t e r s  p e r t a i n i n g  to e m p l o y m e n t  a n d  p r o f e s s i o n a l

du ties, m e r g e  into a n d  b l e n d  w i t h  e a c h  o t h e r  a t  m a n y  p o ints.

L o g i c a l l y  a n d  s e m a n t i c a l l y  it is n e a r l y  i m p o s s i b l e  to a s s i g n

s p e c i f i c  i t e m s  to o n e  c a t e g o r y  a n d  n o t  the other. C e r t a i n

e x a m p l e s  m a y  m a k e  this p o i n t  m o r e  c l e a r l y .

• « 

o
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d e m i c  p o r t i o n  o f  t he day." W e r e  this m e r e l y  a r e q u e s t  for 

p l a n n i n g  time, i t  m i g h t  b e  c o n s i d e r e d  n e g o t i a b l e .  The 

d e m a n d  t h a t  i t  b e  d u r i j g  the a c a d e m i c  p o r t i o n  of the day, 

h o w e v e r ,  p r e s e n t s  a n  a d d i t i o n a l  c o m p l i c a t i o n :  w h e t h e r ,  as a

m a t t e r  o f  e d u c a t i o n a l  p o l i c y ,  e l e m e n t a r v  s c h o o l  c h i l d r e n  

s h o u l d  h a v e  o n e  t e a c h e r  w i t h  t h e m  t h r o u g h o u t  the d a y  o r  

w h e t h e r  t h e y  a r e  o l d  e n o u g h  to b e  t a u g h t  b y  d i f f e r e n t  p e o p l e .  

T h i s  p r e s e n t s  a b a s i c  e d u c a t i o n a l  d e c i s i o n .  W h i l e  the 

a m o u n t  of p a i d  t i m e  a v a i l a b l e  t o  a t e a c h e r  f o r  p r e p a r a t i o n  

of  l e s s o n  p l a n s  a f f e c t s  the t e a c h e r  d i r e c t l y ,  the d e m a n d  

t h a t  s u c h  t i m e  b e  a v a i l a b l e  ‘'during the a c a d e m i c  p o r t i o n  of 

the day" p r e s e n t s  a p o l i c y  q u e s t i o n .

S i m i l a r l y ,  the q u e s t i o n  of c l a s s  size a f f e c t s  

d i r e c t l y  the a m o u n t  o f  w o r k  a t e a c h e r  m u s t  p e r f o r m .  B u t  the 

d e t e r m i n a t i o n  o f  o p t i m u m  c l a s s  siz e is q u i t e  b a s i c  to s c h o o l  

p o l i c y  a n d  m a n a g e m e n t ,  a n d  p o t e n t i a l l y  h a s  a s u b s t a n t i a l  i m p a c t  

o n  the s c h o o l  d i s t r i c t ' s  p e r s o n n e l  e x p e n d i t u r e s .  A  n u m b e r
4

of c o u r t s  h a v e  f o u n d  this to b e  c l e a r l y  n o n - n e g o t i a b l e .  S e e  

N a t i o n a l  Ed. A s s 1n. of S h a w n e e  M l s s i o n , Inc. v. B o a r d  of 

E d . , 512 P . 2 d  426, 435 (Kan. 1973); W e s t  I r o n d e q u o i t  T e a c h e r s  

A s s ' n  v. H e l s b y , 315 N . E . 2 d  775, 7 7 7 - 7 8  (N.Y. App. 1974);

-18
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< 0

S c h o o l  Dist. o f  S e w a r d  Ed. A s s ' n  v. S c h o o l  Dist. of "ov/a r d ,
0 • * 0 **

199 N . W . 2 d  752, 759 (Neb. 1972); C i t y  o f  B i d d e f o r d  v.
* * ■ ■ 7 •

B i d d e f o r d  T e a c h e r s  A s s ' n , 304 A . 2d 307, 403 (Maine 1973).
| .. * . , • •

A n  e x a m i n a t i o n  o f  the o t h e r  s p e c i f i c  i t e m s  l i s t e d

a b o v e  y i e l d s  e q u a l l y  i n d e f i n i t e  answers. W e  are c o n f r o n t e d ,

then, w i t h - a — s i t u a t i o n  i i / w h i c h  the l e g i s l a t u r e  h a s  n o t

s p o k e n  tyith c l a r i t y  arnjl c o n c e r n i n g  whi.'ch~we~possess~lU 

e x p e r t i s e .  W e  c a n  o n l y  c o n c l u d e  t h a t  salaries, frir~,e b e n e­

fits, the n u m b e r  o f  h o u r s  w o r k e d ,  a n d  the a m o u n t  of l e a v e  

time are n e g o t i a b l e .  In v i e w  of the c o n c e r n s  e x p r e s s e d  

o n  p a g e s  7 - 1 0  s u p r a , w e  c o n c l u d e  t h a t  the o t h e r  s p e c i f i c
i • - .*

i t e m s  l i s t e d  o n  p a g e  17 are, u n d e r  t h e  e x i s t i n g  s t a t u t o r y

langua ge, n o n - n e g o t i a b l e .
‘ * • * • , • •  , "* 1 •

I t  w o u l d  b e  h e l p f u l  if t h e  legisl ature, t h r o u g h
. * • •

f u t u r e  e n a c t m e n t s ,  p r o v i d e d  m e r e  s p e c i f i c  g u i d a n c e  o n  a
* • •

n u m b e r  of t he i t e m s  w h i c h  the u n i o n s  s e e k  to n e g o t i a t e .

L a c k i n g  t h a t  g u i d a n c e ,  h o w e v e r ,  w e  c a n n o t  c o n f i d e n t l y  say■ « • * #

t h a t  the l e g i j l a t u r e  i n t e n d e d  a n y  o f  t h e s e  items to b e

b a r g a i n a b l e .  W e  cannot, t h e r e f o r e ,  r e a d  the s t a t u t e s  e x p a n -• • • * •  • , • •
s i v e l y  as to the s c o p e  o f  w h a t  is n e g o t i a b l e .

o

10 /  In the l i s t  o f  p r o p o s a l s  s u b m i t t e d  in the K enai case, 
F o r  e x a m p l e ,  it a p p e a r s  that s o m e  38 of the 47 p r o p o s a l s  
w o u l d  c o m e  w i t h i n  the c a t e g o r i e r  o f  i tems w e  h a v e  c o n c l u d e d  
a r e  n e g o t i a b l e .  T h e s e  items a r e  s e t  f o r t h  in the a p p e n d i x  
to this o p i n i o n .

-19-



A s  to m a t t e r s  w h i c h  a f f e c t  e d u c a t i o n a l  p olicy a n d  

are, t h e r e f o r e ,  n o t  n e g o t i a b l e ,  w e  b e l i e v e  t h a t  t h e r e  is

n e v e r t h e l e s s  i m p l i c i t  i n  o c r  s t a t u t e s  t h e  i n t e n t i o n  t h a t  the

I
s c h o o l  b o a r d s  m e e t  a n d  c o n f e r  w i t h  t h e  u n ion s. It is d e s i r­

a b l e  t h a t  the b o a r d s  coneic'.or t e a c h e r  p r o p o s a l s  o n  such 

q u e s t i o n s ,  fhis w i l l  e n c o u r a g e  t e a c h e r s  to g i v e  the b o a r d s  

t h e  b e n e f i t  of t h e i r  e x p e r t i ; e ,  a n d  to m a k e  t h e i r  p o s i t i o n s  

k n o w n  f o r  t h e  b o a r d ' s  u s e  in e s t a b l i s h i n g  e d u c a t i o n a l  policy.

O n e  m i n o r  q u e s t i o n  remains. In the K e n a i  c a s e  t h e  

t r i a l  court, in c o n s t r u i n g  t h e  s t a t u t e s ,  r e l i e d  u p o n  the 

p r i v a t e l y  e x p r e s s e d  o p i n i o n ,  b y  m e a n s  o f  a  letter, o f  a 

f o r m e r  l e g i s l a t o r .  T h e  l e g i s l a t o r ' s  o p i n i o n  w a s  n o t  a 

m a t t e r  o f  p u b l i c  r e c o r d ,  s u b j e c t  to j u d i c i a l  notice, n o r  w a s  

i t  i n t r o d u c e d  in e v i d e n c e .  E v e n  if it w o r e  p l a c e d  in e v i­

den c e ,  r e l i a n c e  u p o n  i t  w o u l d  b e  i m p e r m i s s i b l e  u n d e r  A l a s k a  

P u b l i c  E m p l o y e e s  A s s ' n  v. S t a t e , 525 P . 2d 12, 16 (Alaska 

1 974). R e s o r t  to t h e  l e t t e r  a s  a m e a n s  o f  l e g a l  i n t e r p r e t a­

ti o n  was , t h e r e f o r e ,  error.

A F F I R M E D  IN PART/ R E V E R S E D  IN PART.
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. APPENDIX

o L I S T  O F  N E G O T I A B L E  A N D  N O N - N E G O T I A B L E  ITEMS

T h o s e  i t e m s  w h i c h  a r e  n o n - n e g o t i a b l e  a r e  a s  follows:

1. R e l i e f  f r o m  N o n - P r o f e s s i o n a l  C h o r e s
2. C l a s s  S i z e  a n d  T e a c h e r  L o a d
3. O m b u d s m a n
4. E v a l u a t i o n  o f  A d m i n i s t r a t o r s
5. T e a c h e r  A i d e s
6. P a r a - P r o f e s s i o n a l s
7. P T R  F o r m u l a
8. S p e c i a l i s t s
9. C a l e n d a r  .

• . •    • '_____________

1 1 /  In t h e  K e n a i  c a s e  this i t e m  w a s  d e s c r i b e d  in the n e g o -  
tial

O

o

t i a t i n g  d o c u m e n t  as follows:

. " R E L I E F  F R O M  N O N - P R O F E S S I O N A L  C H O R E S

T h e  B o a r d  a n d  A s s o c i a t i o n  a c k n o w l e d g e  
t h a t  a t e a c h e r ' s  p r i m a r y  r e s p o n s i b i l i t y  
is t o  t e a c h  a n d  t h a t  his e n e r g i e s  s h o u l d  
b e  u t i l i z e d  to this end, therefore, t h e y  
a g r e e  as follows:

T e a c h e r s  s h a l l  n o t  b e  r e q u i r e d  to p e r­
f o r m  the f o l l o w i n g  d u t ies :

A. N o n - i n s t r u c t i o n a l  a s s i g n m e n t s ,  i n­
c l u d i n g  b u t  n o t  l i m i t e d  to, s u p e r­
v i s i n g  o f  c a f e t e r i a s ,  s ide walks, 
b u s  loading, o r  u n l o a d i n g ,  o r  p l a y­
g r o u n d s  of m o r e  than f i f t e e n  (15) 
m i n u t e s  daily.

B. C o l l e c t i n g  m o n e y  f r o m  students.

C. C u m u l a t i v e  r e c o r d  c a - d s  a n d  o t h e r  
c l e r i c a l  a n d / o r  c u s t o d i a l  functi o n s . "

T h e s e  m a t t e r s  s e e m  so c l o j o l y  r e l a t e d  to schoo l 
b o a r d  p o l i c y  as to b e  w o n - n e g o t i a b l e .  Wc d o  n o t  p a s s  u p o n  
o t h e r  c o n c o L v a b l o  n o n - p r o f e s s i o n a l  functions. W e  a l s o  do 
n o t  k n o w  w h a t  is s p e c i f i c a l l y  m e a n t  b y  " c u s t o d i a l "  f u n c­
tions, a n d  do not, thorefore, p a s s  u p o n  that a s p o c t  o f  this 
item.
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-------------



T h o s o  items w h i c h  a r e  n e g o t i a b l e  ore:

1. R e c o g n i t i o n
2. N e g o t i a t i o n  P r o c e d u r e s  i1 1 .
3. G r i e v a n c e  P r o c e d u r e s
4. S a l a r y  S c h e d u l e  C o n d i t i o n s
5. S a l a r y  S c h e d u l e
6. A u t o m a t i c  C o s t  o f  L i v i n g
7. E x t r a  C u r r i c u l a r  a n d  E x t r a  D u t y
8. E x t e n d e d  C o n t r a c t
9. A d d i t i o n a l  E d u c a t i o n a l  E m p l o y m e n t

10. L i f e  I n s u r a n c e
11. H e a l t h  I n s u r a n c e
12. L i a b i l i t y  I n s u r a n c e
13. A u t o m o b i l e  A l l o w a n c e
14. T u i t i o n / I n - S e r v i c e  W o r k s h o p s
15. R e i m b u r s e m e n t  for P h y s i c a l  E x a m i n a t i o n s
16. S a b b a t i c a l  L e a v e
17. D e v e l o p m e n t  
18- A d m i n i s t r a t i v e  L e a v e  
Ji. P e r s o n a l  L e a v o
20. S i c k  L e a v e  a n d  B e r e a v e m e n t
21. P e r s o n a l  a n d  S i c k  L e a v e  for H a l f - T i m e  E m p l o y e e s
22. U n p a i d  L e a v e  o f  A b s e n c e
23. M a t e r n i t y  L e a v e
24. P o l i t i c a l  L e a v e
25. D u t y - F r e e  L u n c h
26. T e a c h e r  P r e p a r a t i o n  P e r i o d s
27. M o n t h l y  P l a n n i n g  T i m e
28. I n - S e r v i c e  Days
29. D i s c r e t i o n a l  M a t e r i a l s
30. P e r s o n n e l  F i l e s
31. T e a c h e r  T r a n s f e r
32. T e a c h e r  R e t e n t i o n
33. J o b  ' p c n i n g s
34. R e d u c t i o n  o f  S t a f f
35. T e a c h e r  C o n t r a c t s
36. A s s o c i a t i o n  R i g h t s  a n d  P r i v i l e g e s

(a) I n f o r m a t i o n
(b) R o l c a o o  T i m o  for M e e t i n g s
(c) U s o  of S c h o o l  B u i l d i n g s
(d) U s e  of S c h o o l  E q u i p m e n t
(e) S u p p l i e s
(f) M a i l  F a c i l i t i e s
( g )  S u b c o n t r a c t i n g
(h) N o n  j e o p a r d y  •*
(i) E x c l u s i v o  R i g h t s
(j) K P E A  P r o f e s s i o n a l  L e a v e
(k) D u e s  D e d u c t i o n / C o n t i n u i n g  M e m b e r s h i p
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February 20, 1981

Dear Senator:

This is the Attorney 
General's o p inion  we 
d i s c ussed  this morning.ymr-zsmtis- '< £ 8^  "

Robert C. Greene



MEMORANDUM State of Alaska
t o  Marshall L. Lind 

C ommissioner 
Department of E d u c a t i o n

' R O M  W I L S O N  L. C ONDON 
A T T O RNEY G E NERAL

Thoifta^ H . Rober t s o n  
A ssistant Attorney  General

d a t e  J a n u a r y  30, 1981 

f i l e  n o  J - 6 6 - 3 8 8 - 8 1  

TELEPHONE n o  465-3603

s u b je c t  D i s m issal of T e a c h e r s

You have asked w h e t h e r  a teacher m a y  be d i s m i s s e d  on 
account of a d e c r e a s e  in school attendance.

In a c c o r d a n c e  w i t h  4 A A C  18.010(9) e m p l o y m e n t  c o n t r a c t s  
of public school t e a c hers m u s t  c o ntain a p r o v i s i o n  providi ng, in 
substance, that the c o n t r a c t  may be "terminated w i t h o u t  penalty 
to the employing board" if there is a decrease in school a t t e n­
dance. AS 14.20.170 provides, on the other hand, that a teacher 
may be dismissed o n l y  for c e r t a i n  reasons. A  d e c r e a s e  in school 
attendance does not number among the reasons s p e c ified in AS 14.- 
20.170. It is, however, a valid grou nd for t e ach er n o n - r e t e n t i o n  
under AS 14.20.175.

In light o /  the foregoing, it appears that 4 A A C  18.010(9) 
is invalid to the e x t e n t  it requires that e m p l o y m e n t  c o n t r a c t s  of 
public school teachers sanction dismi s s a l s  which are p r o h i b i t e d  
under AS 14.20.170. We suggest that it be a m ended o r  repealed.

T H R / j f



c . J

REMARKS OF ROBERT D. HELSBY,
DIRECTOR, PUBLIC EMPLOYMENT RELATIONS SERVICES

at

AAA/FMCS INTEREST ARBITRATION SEMINARS 
Mayflower M o t e l , Washington, DC

January 15, 1980'

In the decade of the sixties whr states begain experimenting with 

collective bargaining in public employment, a primary concern was whether 

some form of the right to strike should be permitted. Entire conferences, 

heated debates and a flood of papers and articles were devoted to :he subject. 

Many practitioners and students were concerned, as a result of private sector 

collective bargaining experience that without the so-called strike "equalizer" 

there could not be real collective bargaining. Without the right to strike, 

at least in some limited form, they contended there could only be substitute 

collective negotiations such as met and confer, honest discussion or sotr.c similar 

process where the government employer would still make the final unilateral 

decisions.

Now with almost two decades of experimentation and varied experience 

behind us, most would agree that this argument has been largely dissipated. 

Although differences of opinion still persist, experience has shown that 

collective bargaining is not a singular or single-track system composed of 

negotiations, mediation and strikes or lockouts as tie ultimate pressure 

devices. Instead, one of the major strengths of collectiv< bargaining lias 

proven to be its versatility and flexibility to adapt to the wide varieties 

of public employment.

The strike issue has now been largely supplanted by an almost equally 

heated discussion concerning interest arbitration - that is mandatory binding 

arbitration of contract terms where all other efforts to achieve agreement 

have failed and where the strike is banned.



There is one overriding principle in dispute resolution on which J

almost universal agreement exists - and I hasten to add that such agreements are

few and far between: the best agreement is one which the parties fashion them­

selves and only when every conceivable effort to reach agreement has been 

exhausted should final decisions be made by so-called "outsiders" who u q  not have 

to live with the results of those decisions.
r

Where parties are unable to reach agreement in their contract negotiations,

the following systems are generally those used in various jurisdictions in an

attempt to achieve finality:

1. Mediation with right of final decision-making left in.the hands of 
the government's legislative body;

2. Mediation and factfinding with no finality indicated in case 
factfinder's recoimnendations are rejected. In some cases 
additional procedures such as various types of public hearings 
are added.* After these procedures are exhausted, there is

a) continued negotiations until agreement is reached, or

b) the opportunity for the legislative body to make a final decision, or

c) continual bitterness and acrimony with various types of job actiois.
3 . V'-jblic referendum.

4 . ''. .no form of a limited right to strike, lockout, slowdown, work
to rule or other types of job actions.

5. Some type of interest arbitration.

Some quick comments concerning the first four *>f these systems before 

dealing with the main thrust of this paper - interest arbitration. The 

procedures outlined above should always be considered as procedures, tools 

or aids to assist the parties to reach agreement - in short, an extension of the 

collective bargaining process. Even where other systems of finality arc 

possible, there should be a continued effort to realize the optimum - an 

agreement. * |



Mediation is the "old faithful" of the dispute resolution aids. In the 

early days of public sector bargaining, many felt that mediation should be kept

separate and distinct from factfinding, arbitration or other resolution tools.
• ,

This has now turned around almost completely, to the point where med-factfinding, 

med-arb, med-hoaring are accepted ways of life Dispute resolution does 

-ot follow nice, neat compartments! lines. It cannot and should not.

Experiments with tri-partite mediation are being utilized and as neutrals become 

more competent and sophisticated they couple their skills with many other procedure 

and mix them in ways which would have caused practitioners to shudder ten years ag'

2. F a c t f i n d i n g .

Many jurisdictions continue to find factfinding useful. When parties reach

impasse, some practitioners utilize factfinding first, then mediate on the basis o

a formal or information factfinding report. Single factfinders or_factfinding boa

are employed. Tri-partite factfinding is also being utilized as a statu.ory
Kansas even utilizes "last offer factfinding", 

procedure in the new law for higher education in California./ If either party rejet

the recommendations of the factfinder or factfinding board, some jurisdictions

utilize public h e arings of various kinds, continue to negotiate until agreement

is reached, permit finality by the legislative body, or permit so.nc type of

job action.

3. The Strike Slow d o w n , Work to Rule and Oth e r Types of Job A c t i o n s .

This is an area where the past fifteen years have witnessed dramatic change. 

Where unions and employees called for the right to strike in the early days, . 

many public employers and employer organizations now favor the right to strike -- 

at least as the preferred alternative to interest arbitration. Where governments 

previously went into panic and shock at the threat of a trike, they have now 

learned to substitute services, manage the slrihe and in many cases win strikes.



The more than seven-week recent St. Louis school teacher st ike will now require 

a school year lasting well into July. If the newspaper accounts of the New 

Orleans police strike arc accurate, the city went a long way toward breaking 

the union.

Unions and union leaders are now beginning to question whether the strike 

provides the necessary pressure for . a reasonable degree of equity.
I

Increasingly, when all else fails, some kind of required arbitration is being 

sought as a substitute for the right to strike. In New York State the CSEA- 

AFSCME union representing about 125,000 state employees and the Now York State 

Office of Employee Relations agreed to utilize LOBA (last offer binding 

arbitration) in the event a settlement could not be reached and then proceeded to• • s#
reach agreement on a precedent-setting three-year agreement.

Employees have also become increasingly innovative in the use of various job 

actions aside from the traditional strike or slowdown. Work to rule, blue flu, 

specialized enforcements of various kinds and a host of other devices are
/

being used to bring pressure on the employer for settlement.

Regardless of the dispute resolution system or systems employed, or 

what preventive measures are taken, when blood becomes bad enough between the 

parties, some strikes arc likely to occur unless a reasonable substitute is 

employed. When the public feels that they cannot tolerate or are unwilling to 

tolerate a disruption in various kinds of public serv’cec - particularly in the 

essential services such as police, firefighters, prison guards, hospital 

services • they seem increasingly willing to tolerate a delegation 

to some kind of interest arbitration.
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I4 . Publ ic referendum.

A few practitioners, paiticularly management representatives, have advocated 

the use of a public referendum to make the final decision when all else fails.

While this device has been utilized in a few disputes, it has been used very little. 

It is slow, cumbersome and in the event of a strike or job action, makes the 

question of who represents management most uncertain. Frankly, I see little 

future in the use of this rystcm in public sector collective bargaining.

5. Interest A r b i t r a t i o n .

The increasing use of intenst arbitration and the controversy which su r ro u nd s  

it, is the major thrust of tliis . presentation.

to
First, there is the philosophical dilemma. Opponents claim that required interest 

arbitration distorts and chills the collective bargaining process. Many 

management representatives and government officials feel that it is an improper del 

gation of governmental authority and gives to so-called "outsiders" the right 

to make fiscal and < /cn policy decisions. They have also claimed, on occasion, 

that it violates the one man, one vote conce pt.

Those favoring the process insist that just the opposite is true. The 

fact that, when the parties fail to resolve their own problems, an outside 

arbitrator or arbitration panel will be called on to make a final decision, 

serves as a pressure on the parties, much like the possibility of a job action, 

and thus enhances the bargaining process.
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standards and Criter a

In the beginning experiments with interct arbitration, some s t t e s  had 

difficulty with insufficient standards and criteria to guide their arbitration. 

Recent laws are not usually relatively specific in what must be considered 

in the awards. A quick look at a few of the lists of state criteria will 

show the similarity which exists:

STATE

IOWA

MAINE

MASSACHUSETTS

CRITERIA

Past collective bargaining agreements. 
Comparison to other public employees, 
doing compaiable work, with considera­
tion to factors peculiar to the area or job. 
Interest & welfare of public.
Emploj'r's ability to pay.
Effect of award on service. ■
Employer's power to levy taxes or ap­
propriate funds to finance award.

Interest & welfare of public.
Ability to pay.
Comparison with public and private em­
ployees performing similar work.
Overall compensation.
Cost of living.
Need for qualified employees.
Conditions of employment for similar 
positions outside of state government. 
Relationships between groups of 
employees.
Need for fair and reasonable conditions 
in relation to job qualifications and 
responsibilities.
Similar to state employees.

Ability to pay.
Public interest and welfare.
Hazards of employment and skills in­
volved .
Comparison with other employees in 
public and private sectors doing similar 
work.
Factfinder's recommendations, if ony.
Cost of living. . .
Overall compensation.
Changes in circumstances during ar­
bitration.
Otter factors normally considered. 
Stipulation of parties.
May not consider inherent managerial 
policy such as appointment, promotion, 
assignment and transfer of employees, 
and minimum manning of shift coverage.

)
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STATE 

MICHIGAN

CRITERIA

H e l s b y 7.

NEW JERSEY

I

NEW YORK

Lawful authority of employer. 
Stipulation of parties.
Interest & welfare of public.
Ability to pay.
Comparison with public and private sec­
tor workers doing similar work.
Cost of living.
Overall compensation.
Changes in circumstances during arbi­
tration.
Other factors normally considered.

Public interest & welfare.
Comparison with other public emjloyees 
in similar jurisdictions and with compar­
able private employment and public and 
private employment in general.
Overall compensation.

Stipulations of parties.
Lawful authority of employer.
Financial impact on residents and tax­
payers.
Cost of living.

Continuity and stability of employment.

Comparison with other public and private 
sector employees doing similar work in 
comparable communities.
Public interest & welfare.
Ability to pay.
Comparison of skills, hazards and 
qualifications to other trades or profes­
sions .
Other factors normally considered.
Comparison with other public and private 
sector employees.
Overall compensation.
Cost of living.
Other factors normally considered.
Public interest and welfare.

The major problem with these criteria remains - what do they mean and how a»-c

they used by arbitrators? For exsnplc, what docs "ability to pay"moan? What
• f

documentation is needed to prove ability or inability to pay? Which of these criteria 

is most important? What are the relative weights to ca.n?

Vi PERS Information Bulletin, Vol. I, No. 1, Febru.1 ry-M.1 rch 1978.



In virtual1y every state and jurisdiction where some kind of interest

arbitration statute or ordinance has bien enacted, litigation has been initiate Jf

to challenge its constitutionality. Where proper standards and criteria have

been established, the highest courts have generally held that such laws are

constitutional - Michigan, New York, Pennsylvania, Massachusetts, Washington,
• ( 

Wyoming, Rhode sland and Nebraska. In Sruth Dakota, Colorado and Utah,

laws have been struck down, but in all three of these states there was no stai? 

law in question - rather one in a local government. Generally speaking, the laws wei 

struck down on the ground that they violated the home-rule guarantees of the 

constitution.
to

Recently in Connecticut the appellate court declared the state law 

unconstitutional and introduced a new ground of challenge,namely that the 

arbitrator or arbitration panel is not responsible ti the duly elected 

legislative body. This has been appealed to Connecticut's top court and the

outcome will be of major interest.

A rather typical wording of such decisions appears in the New York 

Court of Appeals decision upholding the ronstitutionality of New York's 

police and fire interest aihitrati>u statute. The Court said:

I t l h c r o  is n o  c o n s t i t u t i o n a l  p r o h i b i t i o n  
a g a i n s t  t h e  l e g i s l a t i v e  d e l e g a t i o n  o f  p o w e r ,  
w i t h  r e a s o n a b l e  s a f e g u a r d s  a n d  s t a n d a r d s ,  
t o  a n  a g e n c y  o r  c o m m i s s i o n  e s t a b l i s h  *d t o  

a d m i n i s t e r  a n  e n a c t m e n t . . . .  H e r e ,  t h e  
L e g i s l a t u r e  h a s  d e l e g a t e d  t o  P E R B ,  a n d  : 
t h r o u g h  P E R B  t o  a d  h o c  a r b i t r a t i o n  p a n e l s ,  
i t s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  r e g u l a t e  
t h e  h o u r s  o f  w o r k ,  c o m p e n s a t i o n ,  a n d  s o  
6 n ,  f o r  p o l i c e m e n  a n d  f i r e m e n  i n  t h e  
l i m i t e d  s i t u a t i o n  w h e r e  a n  i m p a s s e  o c c u r s .
I t  h a s  a l s o  e s t a b l i s h e d  s p e c i f i c  s t a n d a r d s  
w h i c h  m u s t  b e  f o l l o w e d  b y  s u c h  a p a n e l  .... 
W e  c o n c l u d e  t h a t  t h e  d e l e g a t i o n  h e r e  is b o t h  
p r o p e r  a n d  r e a s o n a b l e 3

2.
37 N.Y. 2d at 27, S9 1.RRM at 2872.
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in a eoinprcncnsive concurring opinion, Judge uacob E. Fuchsberg

said:

I d o  n o t  f i n d  t h e  a r b i t r a t o r s '  p o w e r  t o  
d e c i d e  d i s p u t e d  l a b o r  d e m a n d s  c o n s t i t u t e s  
a  d e l e g a t i o n  o f  p o w e r  t o  i m p o s e  t a x e s ,  
w h e t h e r  b y  w a y  o f  i n v a s i o n  o f  l o c a l  g o v e r n ­
m e n t s '  a u t h o r i t y  t o  d o  s o  o r  o t h e r w i s e .  T h e  
p a n e l s '  d e c i s i o n s  n o  d o u b t  m a y  a f f e c t  t h e  
c o s t  o f  p o l i c e  a n d  f i r e f i g h t e r s ’ s e r v i c e s  
t o  t h e i r  l o c a l  g o v e r n m e n t s ,  b u t  t h e  c i t i e s  
o r  t o w n s  f o r  w h o m  t h e y  w o r k  r e m a i n  f ) e e  t o  
m a k e  t h e i r  o w n  d e c i s i o n s  a s  t o  h o w  t h e y  w i l l  

. m e e t  s u c h  c o s t ,  w h e t h e r  b y  t a x a t i o n ,  c u t b a c k s  
. i n  s p e n d i n g  o r  o t h e r  m e a n s . 3

Professor June Wcisberger of the University of Wisconsin in a speech 

before the Labor L a w  Section of the American Bar Association considered the 

various theories affecting the constitutionality of 

arbitration statutes. After a thorough discussion, she concludes:

l T ] h e  c o n s t i t u t i o n a l  o u t c o m e  [of f u t u r e  
c h a l l e n g e s  t o  c o m p u l s o r y  a r b i t r a t i o n  
s t a t u t e s ]  w i l l  p r o b a b l y  b e  h e a v i l y  
i n f l u e n c e d  b y  t h e  p r a c t i c a l i t y  a n d  
e f f e c t i v e n e s s  o f  l e g i s l a t e d  d i s p u t e  
r e s o l u t i o n  t c c h n i q u e s . 6  -

This would introduce a note of caution since critics often point to
»

arbitration experiences in New Zealand and Australia where its use has 

failed to prevent strikes. Likewise, they cite the Montr- al Police 

strike of a few years ago where police struck after an atbitration award 

which they did not like.

The U.S. experience to date has shown that where intcre t arbitration 

was available, there have been almost no strikes after arbitration awards. 

If this changes and strikes occur ifter awards the employees do not likej * 

public, legislative and court attitudes may very well change.

3 .  37 N.Y. 2d at 61, 89 L R R M  at 2879.

• •• •
6 « June Wcisberger, "Constitutionality of Compulsory Public Sector Interest 

arbitration Legislation: A  1976 Perspective," L abor Relations Law in
the Public S o c t o r (Chicago: American Bar Association). 1976. n. W -



Recent D ev el opm en ts.

adoption of interest arbitration statutes.

Twenty-one states have now adopted required and binding arbitration for some

of their employees - usually firefighters and police officers with some extending

it to prison guards, health and hospital service employees and in one state (Iowa)

a^l public employees. The latest addition has occurred in Hawaii where firefighters 
. * * - • * 

now have access to the process. It is interesting to ncte that only firefighters

are covered and not police and that Hawaiian public employees previously had

the right to strike.'  / * •,

It was but a few years ago that arbitration was a singular system. If two

parties had a grievance and could not resolve it themselves, a respected, impartial

arbitrator was called in and after hearing the arguments, made a decision or a w a r d .
• #

The public sector has changed all of that. There are at least a score or .

more different systems now under experimentation —  last offer arbitration;

last offer issue by issue; last offer on a total package; 3 -choice arbitration

(last offer of the parties or the factfinder's recommendations); tri-partite

arbitration; panel arbitral ion by three neutrals —  all of these and various combina- •

tions of them arc now in use. If there is one single method which seems to be

more popular than the others it is probably last offer on an

issue by issue hauis using a tri-pailitfe panel.

The issues which arc arbitrablc-or pu: another way, what is or should be 

the scope* of arbitrability- is a key question which remains unanswered. .

Recent Unique Experiments. *
A few of the more unique experiments underway in the various states include 

the following: * x

1. Iowa utilises 3-choice arbitration on an issue-by-iasuc basis for al 1 

public employees. It has boon in use for four years.

R e g a r d l e s s  o f  the p h i l o s o p h i c a l  m e r i t s ,  s t a t e s  c o n t i n u e  to e x p a n d  their '



2. Wisconsin is utilizing a thrce-ycar experiment with a med-arb system

'
where if mediation is unsuccessful, last-offer arbitration is employed. If 

both sides withdraw their final offers and decline to go to arbitration, the 

employees may strike. Last offers are on a total package basis and the system 

applies to all municipal employees and teachers. The law went into effect

about two years ago. To date, the lav: ' *?*• developed into a med-arb law which

• I
has largely met the expectation of providing an alternate to the strike.

3. Mew Jersey adopted an arbitration law for its firefighters and

police effective two years ago, which approves six different types of arbitration:

1 . conventional
2 . last best offer on a package basis
3 . last best offer on an issue-by-issue basis
4 . thrce-choi.ce arbitration on a package basis
5 . tliree-choice arbitration on an issue-by-issue basis and
6 . last offer with economic issues as a package and non-cconomic 

issues on an issuc-by-issue basis.

Additionally, the parties may d'.sign any other system of their choosing as long

as they agree to it. Those sys.oms may utilize a single arbitrator, a tripartite

panel or a panel, the size and composition of which they agree to.

h t  Hassachusetts has adiptcd a screening mechanism which utilizes a 13-

meinber labor-managemcnt committee - 6 municipal employer representative**, 6 public

safety representatives and one neutral who is the chairperson. It applies to their

police and firefighters. If the parties cannot agree, the dispute is referred

to the labor-managemcnt committee and they may refer it to arbitration, remand

it to the parties for further bargaining, mcdiation/actfinding or other actions

which they consider appropriate and helpful.

5. Nebraska utilizes a Commission of Industrial Relations composed of 5 ad hoc 

judges who do interest arbitration in cases involving any public employees in 

Nebraska who cannot reach agreement and who appeal to the Court.

6 . C-.nada _ has utilized a two-track system for the federal employees 

for more than ten years. In this system the employees must decide at the
M

outset of negotiations whether they will use the strike track or the arbitration 

track. They cannot change tracks during the course of negotiations.

-    . . _______________



)
>

Still another system currently being considered but not as yet adopted, 

is one in which the employee organization may request arbitration and if 

the employer refuses to participate, the employees would then be free to str'ke. 

The Reoort Card

Generally speaking, in most interest arbitration experiences to date, 

r e s e a r c h  has indicated that*

1. The availability of the process has not markedly chilled the bargainii.. 

process*

2. The process tends to be used more in the first years of a law, then 

tapers off and is not overused.

3. Almost no strikes occur where interest arbitration is available.

A. There appears to be very little difference in the levels of

negotiated settlements as compared to the arbitration awards.

A few of the more recent studies seem to bear out these findings including

From Michigan. Dr. Charles M. Rohnus, Chairman of the Michigan Employment 

Relations Commission reports:

Experience to date with this legislation discloses no 
'chil1ing# 'on the bargaining process. Statistics reveal 
that apj*.oximately two cases are settled for every peti­
tion for arbitration filed. Two-thirds of the petitionod- 
for arbitration proceedings are settled before or during the 
course of the arbitration proceeding without a written award.
Hence, awards represent the culminating step in arbitration for 
only about ten percent of all municipal police and fire bargain­
ing relationships. It is too cat'y to discern what, if any, 
'addictive effect' the statute might be having, though it is 
p.obably present in some large cities.

The statute has beta almost completely effective in prevent­
ing strikes. While the Michigan Municipal League and the Labor 
Management Relations Service report that there have been 
approximately ten strikes si^cc enactment of PFAA, only one 
incident in Marquette can be considered a full-blown work 
stoppage, and that occurred because of the city's refusal to 
comply with an award. Most of the disputes reported by the 
League and 1.MRS seem to have amounted to slowdowns or non- 
collective bargaining disputes.

5 .  ICRS Information Bulletin, Vol. 1, No. 1, February-March 1978.



From N o w  Yorks Professor Thomas Kochan of Cornell University made au 

exhaustive study ot the first three years of the police/fire arbitration 

experience and concluded:

1. Bargaining was no more 'chilled' under arbitration 
than under the prior procedure.

2. There was no significant increase in wages due to 
the existence of the arbitration statute.

3. There was no significant increase or decrease in 
wages due to going to arbitration as opposed to settling 
prior to the arbitration award. The average arbitration 
award closely approximated the average non-arbitrated 
settlement.
•.4. Since no strike occurred during the last round of 
ncogitations prior to arbitration and none occurred dur­
ing the period of study under arbitration, no conclusion 
could be Jrcwn regarding the relative effectiveness of 
arbitration as a strike deterrent.

5. There was no deviation between factfinding recom­
mendations and arbitration awards in 70 percent of the 
cases studied.

6 . Sixty percent of the arbitration awards were 
unanimous.

7. The statutory criteria were not applied by the at* 
bitration panels in any uniform or consistent manner?.

The major rccommcndations of the Kochan study were:

1. F a c t . i d  ing should be eliminated as a mandatory 
step in *’c impasse procedure prior to arbitration.

2. T h e 4 e should be increased flexibility in the ad­
ministration of the preliminary steps in the impasse pro­
cedures by PERB, such as the ability to determine that a 
dispute be referred back to the parties for a limited 
period of time.

3. The parties should have the option of sending the 
dispute to any variety of final offer arbitration they wish 
to choose.

4. The parties should share equally the cost of the 
neutral ibitrator.

5. The scope of judicial review should be specified in 
the statute.

6 . The training of mediators and arbitrators should be
given greater emphasis.

6. Thomas A. Kochan, Ronald C. Ehrenbcrg, Jean Bedcrschncidcr, Todd Jick, 
Mordchal Miioni, An E v aluation of Impasse P rocedures for Police and 
Fi refighters in New i*ork State ilthara. NY: New York Stale School of
Industrial and I.abor Relations, Cornell University, January 1977).

I
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by Professors Doherty and Gallo of Cornell University 
In a fpllow-up study /just released, findings of the subsequent two

years' experience in New York arc summarized as follows:

"1. A decline in the percentage of police and fire fighter negotiations 
going to impasse- 71.1% police, 60.5% fire fighters in 1975; 42 and 32% 
respectively in ly78;

2. A decline in the percentage of postpetition settlements - in 1975, 23.7 
for police and 18.4 for fire fighters; 13.9 and 14.3 for 1978;

7

3. Relatively constant awards issued as a percentage of impasse— 33 for 
police, 31 for fire fighters in 1975; 32 and 28.6 in 1978;

4. 42% of awards were from jurisdictions which had previously gone to 
arbitration, four for the third time;

5. No substantial difference ii percentage of unanimous awards and dissenting 
opinions and between arbitrated salary awaids and negotiated salary awards;

4. Imposition of costs on parties did not deter parties from taking disputes 
to arbitration;

•

7. Elimination of the fact-finding step did not cause an increase in 
the number of issues brought to arbitration but probably contributed to a decline 
in number of days between declaration of impasse and filing of petition and an 
increase in days between appointment of the arbitration panel and issuance of 

an award;

8 . Where criteria were specified, comparability was most frequently cited;

9. Only one arbitration award was appealed to the court for review on 
the grout.ds that the panel did not specify the basis for its finding.

While the study i iicatcs that with two or three exceptions the process 
seems not to have unouly advantaged locals of uniformed services nor did 
it do substantial mischief to the fiscal arrangements of the affected 
municipalities, it offered the following suggestions if the Legislature decided 
to continue the arbitration provision of the l.aw:

o Elimination of raini-PERBs from administration of the police/fire 
fighter amendments and centralization of all administration in the 
New York State Public Employment Relations Board;

o Consideration of a variety of options including

a) The current arrangement —  tripartite conventional arbitration.
b) Conventional arbitration with a  single arbitrator.
e) Conventional arbitration with fact-finding - the parties asked to 

show cause before a single arbitrator why the fret-finding report 
ought not to be adopted.

d) Final offer arbitration —  single arbitrator to select between
union or management proposals or fact-findcr's recommendation.

h )  Final offer without fact-finding by package. I
f) Final offer without fact-finding by issue."7 '

7. Robert E. Doherty, Mary E. Gallo, C o m p ulsory Interest Arbitrat ion in New 
York State -- E x p e r ience under the 1977 Amendments “(lthaca, N Y : New York 
State School of Industrial and Labor Relations, C o r n e l l  University, February 
1 9 7 9 ) .



In a study recently concluded by Professor Ernst Benjamin of Wayne State 

University in Detroit, be summarizes the Michigan experience as follows:

"Michigan has developed an unusually flexible final-offer arbitration 
procedure to provide impasse resolution in public safety negotiations. 
While the Michigan Employment Relations Commission (MERC) provides 
mediation and encourages serious bargaining prior to arbitration, 
there is no preliminary fact-finding, the statute permits 
arbitrators to consider any facto -s 'normally or traditionally' 
employed in collective bargaining and arbitrators have broad 
procedural discretion. Arbitrators may defer final-offer submission 
to the final stages of the procedure, they may attempt mediation, they 
may designate an issue as non-economic and thereby not subject to the 
final-offer procedure, and they may fashion an economic compromise „ . 
through issuc-by-issuc selection.

This flexibility has not 'chilled' bargaining. Reliance 
on arbitration declined substantially following the adoption of 
final-offer procedures in 1973 and arbitrated settlements composed 
only 10-15Z of all settlements during the years 1973-7....

Since the Michigan procedure has notcncouragcd excessive 
reliance on arbitration and has resulted in awards reasonably c o n­
sistent with negotiated settlements, the variation among arbitrators 
docs not suggest the need for fundamental chances in final-offer proce­
dure.'^ *

Finally, in a paper presented to the Colorado Bar Association last

November, Arvid AnJcrson stated hia findings most succinctly when he said:

"The record shows that interest arbitration is a realistic 
alternative to the strike as a means of impasse resolution 
which neither impairs the effectiveness of collective b a r­
gaining, nor distorts the democratic process."9

®. Ernst Benjamin, Flnal-Offer Arbitration Awards in Mich i g a n , 1973-77,
Institute of Labor and Industrial Relations, the University of Mictiigan- 
Waync State University, 19/8.

Arvid Anderson, Arbilrat ion and tho Law: A  Isttst W a y , remarks to
Colorado Bar Association, Labor Law Section and Rocky Mountain Region. . 
of the National Academy of Aibitrators, Denver, Colorado, November 14, 1978
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E x panding Use of Arbitration

\
The use of arbitration is being expanded to many other types of disputes. |

One of the major reasons for this is because of the heavy caseload in the courts 

rnd fv : long delays encountered by the backlog.

. T
Arbitr tion is proving to be a viable substitute in many fields of 

controversy - one which results in reasonably prompt resolution. One of the most 

recent areas of use is in environmental disputes. Community disputes c £ various 

kinds, disputes in prisons, consumer affairs, marital relations,'insurance, medical

and dental malpractice, are burgeoning areas of use.
*

Remaining Problems

•  •
•.No one has yet claimed that interest arbitration constitutes a panacea or an 

entrance to the promised land. Neither is it without its problems. A quick look 

at a laundry list of just a  few of the questions and problems will illustrate the

x  point. They include:

D  ''i
1- Lack of acceptance and expertise by many of the parties. /1. Lack of acceptance and expertise by many of the parties.

2. The selection of arbitrators creates all kinds of acccptability problems.

Parties arc keeping book on arbitrators as never before.

✓
3. What constitutes an "issue" in issue-by-issue arbitration?

• •
4. Interest arbitration emphasizes scope of bargaining problems - particularly

%
the possibility of arbitrating the policy issues of government.% •

•>
5. How do various arbitrators use and comparatively weigh the various 

statutory criteria?

6 . Can an incompetent arbitrator do violence to government?• • •• •
7. Where economic issues are treated one way and non-economic another —  what's

the separation line? *. ..i  » »* 0
8 . What is the appropriate role of the legislative body in funding an award?

e

9. How should new arbitrators be properly developed and continually updated

and trainri in order to arh{eve a high level of competence?

IQ What do the statutory cri ̂ i*ia really mean? For example, how is a 

government's "ability to pay" properly assessed?

>



Current indications are that Courts are slowly expanding their review of interest 

arbitration awards - some involving the substance of the awards.

These are but a few of th<~ roblems which the various interest arbitration 

systems have created. Considerably more experience will have to be developed 

and analyzed before good answers to these problems and questions are in hand.

In spite of these faults and problems, the track record would indicate 

that more and more state and local governments are willing to utilize some form 

of the process as a substitute for the trauma often occasioned when some such 

form of dispute resolution is not available.

2
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B ARGAINING IMPASSES IN PUBLIC EDUCATION*
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Dean o f  Graduate Studies 
Westfield State College 
Westfield, Massachusetts

ABSTRACT
The luthor review i the various forms of revolving collective bargaining impastes In 
education, lie describes mediation, fact finding, and arbitration, concluding that 
none lus prevented teacher strikes, binding aibilration it called for as a legislative 
remedy.

The Impasse
“ There is no point to any further talk. This is an impasse. We’re leaving". The 
speaker was the chief negotiator fo r the teachers’ association. He and his 
associates picked up their papers and walked away from  the bargaining table. 
The next day, the press carried a statement by the association negotiators 
accusing the board o f  education o f not bargaining in good faith.

It was indeed an impasse. When either o r both parties announce that it is 
impossible to reach agiccmcnt at the bargaining table and refuse to  continue 
bargaining, an impasse exists.

An impasse is a crisis. It amounts to  an announcement that the process o f 
collective bargaining is not an effective means to reach agreement on whatever 
the issues are.

In theory, an impasse may be triggered by either party. In practice, the 
impasse is a lactic o f  the employee organization. The employer has nothing to

* Presented al the American Association of School Administrators Convention, Atlantic 
City. I rbroary 21. 1976.
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gain from  the breakdown o f  the collective bargaining process. Tire employer 
can a fford to  talk on and on. On the other hand, the employee organization 
wants and needs an agreement as soon as possible. I f  it requires an additional 
month or an additional year to  reach agreement, it is like ly  to mean that wage 
increases and benefits w ill be lost fo r an additional month or an additional 
year.

An impasse may be the inevitable consequence o f  endless hours o f  bargain­
ing without reaching agreement. Day after day, the negotiators began 
bargaining as the sun was setting and continued through the night until the 
sun was high In the heavens. But agreement could not be reached on issues 
believed to be vital. The time arrived when the spokesman fo r the employee 
organization announced, "There is no point to any further talk. This is an 
impasse".

On the other hand, she impasse may be a matter o f  strategy. The employee 
ncgotiatots may believe that they have gotten as much as they can through 
the process o f  collective bargaining, but that what they got is not enough. 
They may believe that by creating an impasse, pressure can be applied that 
will produce additional concessions.

No generalization can be made os to whether an impane is an unavoidable 
breakdown in the bargaining process or whether the impasse is a matter o f  
strategy. The fact is that it may be either. A judgement on this matter era  be 
made on ly by careful analysis on a case-by-case basis.

One has on ly to review the hundreds o f  impasses that have octui red in 
bargaining ir the Held o f  education to realize that an impasse can occur 
whether o r not mechanisms arc provided fo r resolving an impasse and reaching 
a settlement. The impasse Is a fact o f  collective bargaining life . The inevitable 
conclusion Is that i f  a due process fo r settling the impasse has not been 
provided, both legal and illegal actions will take place in the attempt to  force 
a more favorable settlement.

In education, the im pavrs that have occurred in collective bargaining for a 
contract have been resolved sooner o r la te r- in  one way or another. Dleg-d 
methods, including the job  action and the strike, have usually, though nut 
always, been effective in winning concessions that had been refused at the 
bargaining table.

Mechanisms fo r resolving impasses ncccssanly utilize the services o f  third 
parties. Mediation, fact finding, and aibitration are the major mechanisms. 
The.e Is no panacea, but there b convincing evidence that third parlies can be 
effective in reaching agreements. Let us analyze the third-party mechanisms 
most frequently advocated or utilized.

Mediation
Mediation is the me .hanism where a third party tries to  negotiate an agree­

ment between the two srindpal patties. The mediator meets in Kissinger style
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with each party separately. The mediator’s object is to move the two parties 
closer together, to close the gap between the positions taken at the time that 
the impasse occurred. The mediator goes back and forth between the two 
parties. I f  there is more than one mediator, they may separate and work with 
both parties simultaneously.

The mediator tries to reason with each party add tries to be persuasive and 
convincing. He tries to show how the available conditions o f  agreement are 
advantageous to  whichever pa *v he is working with. I f  he succeeds in bringing 
the parties close together he wilr have a jo in t meeting with both parties. At 
that meeting, i f  an agreement can b ' hammered ou t, the mediation has been 
successful.

The mediator is try h g  to find a formula fo r settlement that both sides will 
accept. The mediator is not seeking primarily to  determine what settlement 
would be right and fair. The mediator must be pragmatic. Mediation succeeds 
on ly when and i f  both parties are willing to agree. One mediator said, “ I f  
both parties will agree that the moon is made o f  green cheese, that is O .K . 
with me” .

Mediation is usually provided as a conciliation service by a state agency in 
accordance with state law. In Massachusetts, mediation service is provided by 
the State Board o f  Mediation and Arbitration. There is usually little or no 
choice as to the persons who will mediate or whether there is one mediator or 
more than one.

Mediators have no authority . They do their best to negotiate a settlement. 
Mediation succeeds i f  both parties believe that the available settlement b  as 
good as they can get.

Fact Finding
Fact finding is a widely used third-party mechanism. Fact finding is also 

often a service provided by a state agency in accordance with state law.
While mediation tries to negotiate a settlement that each party believes b 

to its advantage, fact finding tries to  appeal to both parties to be reasonable 
and to be m indful o f  the welfare o f  the children and the public interest.

The fact finder will request that all pertinent information be submitted. He 
will make such investigation as he secs fit. A hearing is held at which both 
parties and also other persons can present the facts as they see them. The fact 
finder deliberates and evaluates all o f  the facts that have been obtained. A 
fact-finding report is usucd. This report includes recommendations fo r settling 
the dispute o r impasse.

The fact-finding report is public information, but b  not binding on the 
parlies. I f  fact finding succeed In getting the parlies to agree on a settlement, 
it b  because both parties have been convinced that the fact finder’s recom­
mendations oiTer as favorable a settlement as they are like ly  to get and that 
the consequences o f  prolonging the impasse will be unfavorable. I f  public
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opinion has been crystallized in support o f  the fact finder’s recommendations, 
the prospects o f  a settlement are enhanced.

As can be expected fact finding does not always succeed in bringing about 
a settlement. F o r example, the Colorado Springs teachers overwhelmingly 
rejected a fact finder’s recommendations to settle a dispute on the provisions 
o f  the new contract. Two days later, on December 4 , 1975 , the teachers voted 
to strike fo r the first time in the city ’s hundred-year history. The strike that 
began on December 4  lasted fo r twelve days.

Arbitration
Arbitration is potentially the most valuable third-party mechanism fo r 

settling disputes. Arbitration is essentially a judicial proceeding. The arbitrator 
or arbitrators hold hearings at which each party to the dispute or impasse 
submits evidence. The arbitrators render a decision that is called an award.
This decision is similar to  the verdict o f  the court in a civil lawsuit. The award 
spells out what action is to be taken with regard to each o f  the issues in the 
dispute.

There are two kinds o f  arbitration: binding arbitration a .d nonbinding 
arbitration. Compliance with the award is compulsory in jlnding arbitration.
In nonbinding arbitration, compliance is optional. Bach party considers the 
award and makes a decision as to  whether o r not to accept it.

In the public school sector, school boards and state legislatures have been 
wrestling with the problem o f  what to do about rrb itration since the famous 
Norwalk, Connecticut case in 1 95 1 .1 This case arose as part o f  the aftermath 
o f the 1946 Norwalk teacher strike, which was one o f  the first teacher strikes 
In the United States. Along with the animosity engendered by the strike, the 
board o f  education and teachers’ association quarreled bitterly about their 
respective rij^ ts and their correct relationships. The teuchers’ association 
claimed both the right to negotiate a group cont act and to employ arbitration 
to settle disputes. Legal counsel fo r the teachers’ association encouraged the 
lawsuit in the belief that the court would mandate binding arbitration as the 
mechanism to  use in settling disputes. In the Norwalk case, the Connecticut 
Supreme Court o f  E rrors rendered a declaratory judgment that was intended 
to provide guidelines fo r the relationships and rights o f  both the teachers' 
association and the board o f  education.

With regard to  arbitration, the declaratory judgment o f  the Connecticut 
Supreme Court o f  Errors in the Norwalk case limited the use o f  arbitration 
“ to certain, specific, arbitrable disputes". The Court declared

. . .  I f  it is borne in mind that arbitration it the result o f  mutusl 
agreement, there is no reason to deny the power o f the defendant (the

1 The tuthot was Superintendent of School* in Norwalk, 1933-1970.
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board o f education) to enter voluntarily into a contract to arbitrate a 
specific dispute. On a proposal fo r  a submission, the defendant would 
have the opportunity o f  deciding whether it would arbitrate as to any 
qurstion within its power . Its power to submit to  arbitration would not 
extend to questions o f policy but might extend to questions o f  liability. 
Arbitration as a method o f  settling disputes is growing in importance 
and, in a proper case, “ deserves the enthusiastic support o f  the courts".
. . . Agreements to  submit a ll disputes to  arbitration, commonly found 
in ordinary union contracts, are in a different category. I f  the defendant 
entered into a general agreement o f  that kind, it might find itself 
committed to surrender the broad discretion and responsibility reposed 
in it by law. . . .

The best answer we can give . . .  is, “ Yes, arbitration may be a 
permissible method as to  certain specific, arbitrable disputes".

Twenty-five years later, this decision still prevails with regard to  binding 
arbitration.

Available Mechanisms are Ineffective
In grievance procedures, it has become common practice to have some 

type o f  third-party procedure as the final step. Some grievance procedures 
even provide fo r binding arbitration.

We must keep in mind that grievances usually deal with issues o f  liability. 
An individual or a group claim that under the contract o r established policies 
they are entitled to  some benefit o r privilege such as more pay or more time 
o ff . The issues are certainly important to the individuals concerned, but in a 
relative sense, the stakes arc small to the board o f  education.

On the other hand, in negotiating a collective bargaining agreement, the 
stakes arc liigh. It makes a big difference wha new fringe benefits and salary 
schedules arc established. These and other policy decisions can commit very 
large amounts o f  money. In the Norwalk case, the Connecticut Supreme Court 
o f  Errors declared that under existing Connecticut law, it would not be legal 
to delegate policy decisions to a third party.

In the twenty-five years since the Norwalk case, the Connecticut legislature 
has enacted several laws that establish and regulate collective bargaining in  ̂
public education. There has not been legislation, however, to  require or 
empower Connecticut school boards to use the mechanism o f  binding arbitra­
tion to settle collective bargaining impasses. The situation is similar in most o f  
the other states. Only u few states provide fo r some form  o f  binding 
arbitration. Wisconsin, fo r example, permits binding arbitration, but only if 
both parties enter in to it voluntarily .

What conclusions can be drawn as to  the effectiveness o f  available 
mechanisms for settling collective bargaining impasses? In most situations, i f
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binding arbitration is available at a ll, it is available on ly Tor grievance actions. 
The mechanisms available in collective bargaining impasses are just not 
effective.

Teacher strikes have become more and more common. In the 1969-70 school 
year, there were 181 teacher strikes. By 1970 , an NEA survey reported that 
three out o f  fou r teachers believed that at least in some circumstances, teachers 
should strike. In the fa ll o f  1975 , 170 teacher strikes kept an estimated 
2 ,0 00 ,000  children from  attending classes. Teacher strikes are occurring in all 
parts o f  the country and in school districts o f  all sizes.

Impasses and Strikes are Costly for A ll Concerned
Many teacher associations are ready to accept binding arbitration, but 

school boards and legislatures arc not. Why is this so? Judging from  the state­
ments made by those who arc opposed to teacher strikes, it is a carry-over 
from  the past when school boards could dictate salaries and working 
conditions and it was not necessary to reach a bilateral agreement.

A retired, teacher who opposes teacher strikes said,
. . .  No one should be permitted to  shut down a government operation 

fo r which taxes have been levied.
. . . public employees arc a part o f government, and strikes by govern­

ment are intolerable and undemocratic too.
Strikes by government employees are a step on the road to  chaos and 

anarchy, as well as a defiance o f the voters and elected offic ia ls ( 1 1.
Another educator who opposes teacher strikes declared:

, . . Teachers who violate the taw should be dealt with severely. They 
should know better. Law-breaking teachers cannot possibly instill in 
their students a respect fo r the law. In states with no-strike laws, 
contracts should include the stipulation that any teacher who violates 
the law is automatically fired [ 2 1.

Some who are opposed to legislation to provide binding arbitration believe 
that binding arbitration would give teachers greater benefits than they could 
otherwise obtain. These people prefer a weaker mechanism such as nonbinding 
arbitration. Nonbinding arbitration can be accepted or rejected by the board 
o f  education.

O f course, this is true. What these people overlook is that nonbinding 
arbitration can also be accepted or rejected by the teacher association. Under 
present conditions, it is actually possible fo r the teacher association to reject 
the nonbinding arbitration award, po on strike, and obtain a settlement that 
is greater than the arbitration award.

This is just what happened in Norwalk, Connecticut in 1969 . Contract 
negotiations were stalemated and an impasse was declared. After mediation

v ’r
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I
e ffo rts failed, the dispute was submitted to nonbinding arbitration. At issue 
were wage and fringe benefits with an estimated cost o f  approximately 
$400 ,000 .

The arbitrators’ award provided wage and fringe benefits with an cstin atcd 
cost o f  S 100 .000 . The Board o f  Education voted to accept the arbitrators’ 
award, but the Teachers’ Association rejected the nonbinding award and voted 
to strike. An injunction forbidding the strike was ineffective. A fter a four-day 
strike, the board o f  education and ihe teachers’ association reached a settle­
ment with wage and fringe benefits having an estimated cost o f  $ 300 ,000 .
This settlement was duly ratified by the Norwalk Common Council.

Had there been binding arbitration, the settlement would have been in 
accordance with the arbitrators’ award. The cost to the city would have been 
appr ximately $200 ,000  less. Even more important, everyone would have been 
spared the turm oil, disruption, and animosity engendered by a strike.

Tom James, Associate Director o f  Communication, Education Commission 
o f  the States, reached the conclusion that “ the record o f  state action promises 
that teacher power has little chance o f  becoming the ogre that many people 
expect”  [ 3 ] .  The alarmists are unrealistic because it is contrary to  the “ public 
w ill” .

Teachers Are No Longer Docile
Times have changed. Increasingly, teachers arc unwilling to accept wages 

and conditions that they believe to be unsatisfactory. Terrel H. Bell. U.S. 
Commissioner o f  Education, recalled how it used to be:

. . . Each year, we simply drew up a new salary schedule and 
presented it to the teachers as a gift from  the benevolent father. And 
the teachers, hat in hand, said, “ Thank y ou " ( 4 ) .

As Paul Friggens wrote, this is no longer true [ 4 ] .  Ronald Corwin said 
that what seems to be new about teaching “ is the scope and intensity o f  
teacher m ilitancy" | 5 ) .

Public school teachers are determined to have an active role in the decision­
making process. To achieve this they arc well organized. When they believe it 
is necessary, teachers will violate antistrikc laws.

The dissatisfaction and disillusionment o f  many teachers with present 
collective bargaining legislation is expressed by one teacher in the follow ing:

. . .  The collective bargaining law does not work as it is now written. 
School committers still hold all the ca* Is and can sit back and say No, 
No and No.

This year we have exhausted what is available to us in bargaining in 
Massachusetts law. . . .

What other alternative is le ft fo r the teachers to  receive an equitable 
settlem ent-a strike, which is illegal.
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Until the “ collective hedging" law is changed and teachers are given 
the right to strike, 1 am afraid ih^re will be more and more teacher 
unrest, slowdown, sickouts and s tr ik e s .. . .  ( 6 ) .

The thousands o f  teachers who arc willing to strike arc not ordinary 
criminals. Many o f  them strike reluctantly and with the conviction that there 
is no alternative. As one teacher exp-:ssed it:

. . .  As a teacher and current member o f  a negotiating team, I fu lly  
support the right o f  public employees, including teachers, to strike. The 
decision, however, is an extremely painful and personal one fo r the 
individual involved. O ften this decision takes place in agonizing circum­
stances because there is no other way o u t . . . .

Teachers who have exhausted the legal remedies available (labor 
boards, mediation, fact finding, etc.' and are still faced with no possi­
bility o f  settlement a fter long, weary months o f attempting to be 
reasonable may be left with on ly two choices: strike or crawl back on 
their knees. In such a case, there is really on ly  one choice to make. I f  
legislators, school boards, et at. deplore strikes, then it behooves them to 
provide strong alternatives through which public employees may seek 
redress fo r unresolved disputes. . . .  ( 7 ) .

Here is a teacher who prefers binding arbitration. Under present legislation, 
however, the strike is the on ly available action that is effective. "Tiis is how 
he expressed his views:

. . .  Strikes are disruptive, costly, and technicJly illegal; tl.ey are also 
effective when all else fails. W ithout them we are reduced to h imbly 
petitioning the elected school officials fo r whatever they are d inosed  to 
o ffe r u s -takc It o r leave it.

A system o f binding arbitration would be a major improvement and 
an acceptable substitute, but until a fair, workable plan is o ffe red , we’ re 
stuck with the strike. . . .

The strike is unwieldy and it hurts to use it, but it works and it’ s all 
we've got. The fact o f Its being illegal is unfair but has to  be disregarded 
until a viable alternative presents itself. We may not yet have the right 
to strike, but we certainly have a moral and a professional obligation to 
be willing to strike when no other recourse is available ( 8 ) .

More and more people believe that under existing circumstances, teacher 
strikes are justifiable. The widespread sympathy fo r striking teachers is 
illustrated in the New Haven teacher strike in the fa ll o f  197S. The judge 
jailed ninety teachers fo r violation o f  a no strike injunction. A thousand non­
teaching school employees staged a sympathy walkout over the jailing o f  the 
teachers. Labor leaders, angry over the judge's refusal to release the ninety 
jailed striking teachers, called a one-day citywide walkout by 30 ,000  union 
workers. The walkout was approved by all 146 leaders o f  the ninety-two 
unions comprising the Greater New Haven Central Labor Council. The
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President o f  the Greater New Haven Central Labor Council called the jailings 
“ a miscarriage o f  justice. These people are not criminals. They are not law­
breakers, no matte; what the Judge says’ ’  ( 9 j .

Court Imposed Penalties Are Ineffective
Penalties imposed by the courts are not effective deterrents to teacher 

strikes. When teacher strikers are sent to ja i l, they receive admiration, 
sympathy, and increased support.

In the New Bedford, Massachusetts strike, twenty-seven teachers were 
jailed and the teacher association had to pay a fine o f  more than $337 ,000  by 
June 1, 1976. As a result, teachers association* throughout Massachusetts have 
launched a campaign to support the New Bedford Teachers by contributions 
to  pay the fine As has been noted, in the New Haven strike, jailing ninety 
teachers on ly produced a sympathy walkout by 30 ,000  union workers.

Fining and jailing teacher strikers have been counterproductive. Such 
judicial sanctions have increased the bitterness and determination o f  the 
strikers.

No Reprisal Provisions
Striking teachers have learned to insist on so-called “ no reprisal" or 

“ amnesty" clauses in a settlement. The purpose o f  these clauses is to prevent 
the Hoard o f  education and administration from  punishing or discriminating 
against the strikers.

Colorado Springs suffered a twelve-day strike In December, 1975 . The 
teachers rejei 'cd a settlement solely because it contained insufficient amnesty 
provisions fo r the 1 ,200 strikers. When the amnesty provisions were improved, 
the Colorado Springs Teachers Association (CSTA ) accepted the settlement.
The amnesty provisions obtained by the Colorado Springs strikers include:

1. striking teachers return to the same positions they occupied prior to the 
strike;

2. there will be no board retaliation against members o f  the CSTA negotia­
tions unit, nor any teacher who participated in the walkout;

3. there will be no retaliation against CSTA members fo r picket activities;
4 . there will be no strike-related entries made in teachers’ personnel files;
5. teachers close to retirement who participated in the strike retain full- 

service credit 11 0 ].

Teacher Strikes Have Been Legaliied in Three States

In three states, Hawaii. Oregon, and IVnnsylvanla, teacher strikes arc 
permitted under these conditions:



The strike is being called by the exclusive bargaining agent;
A ll impasse procedures have been exhausted;
A specified number o f  days has elapsed since the fact-finding board made 

its recommendations public;
The exclusive bargaining agent has given notice o f  its intent to strike;
The employer has had an opportunity to petition the public employee 

relations board o r a court o f  law in the event o f  danger to the public’s 
health and safety [1 1 ] .

What Legislation is Needed?
There is no doubt that legislation is needed, but there is confusion as to 

what that legislation should provide. What is needed is legislation that will 
provide an effective mechanism fo r resolving collective bargaining impasses in 
an equitable manner. Binding arbitration as the final step fo r icsolving impasses 
is an effective mechanism. Possibly, it is not the on ly effective mechanism.

Legalizing strikes in public education, however, docs not provide an effec­
tive due process fo r settling impasses. The strike is an extreme form  o f 
protest. Legal o r not. there have been hundreds o f  strikes in public education 
every year. Unless an effective mechanism is provided, there arc like ly  to be 
hundreds o f  teacher strikes in the years ahead. Legalizing teacher strikes 
docs not solve the problem . For all conccrned-tcachcrs, children, taxpaycrs- 
the strike is a disruptive, disturbing, wasteful, and expensive action. Moreover, 
strike action does not necessarily lead to the equitable settlement o f  on 
impasse. The solution that is forged in the heat o f  a strike may be based on 
pressure and emotion. Moreover, the animosity that thrives in a strike and the 
recrimination that fo llow s it, provide a poor climate fo r harmony and 
cooperation in the day-to-day administration o f  whatever settlement is made.

What is needed is a wise legislative solution rather than the legislative 
endorsement o f  an extreme form  o f  protest. After twenty-five years and more 
than a thousand teacher strikes, there should be no doubt that there is urgent 
need fo r an effective mechanism. In the spirit r  Thomas Edison, "There is a 
better way and we have found it” . Legislation ‘.hould be enacted to provide 
binding arbitration as the final step in settling collective bargaining impasses.
It is time fo r the responsible, sensible people in all communities to call for 
constructive, effective legislation.
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C i r c u i t  c o u r t  may e n j o i n  s t r i k e  i f  h e a l t h  and  s a f e t y  
e n d a n g e red . S t r ik e s  p r o h i b i t e d  f o r  60 days a f t e r  
f a c t f i n d i n g  r e p o r t ,  10 day  n o t i c e  r e q u i r e d .

Case la w :  I n j u n c t i o n  w i l l  n o t  b e  is s u e d  a g a in s t  s t r i k e
u n lo s s  a c l e a r  and p r e s e n t  d a n g e r  t o  p u b l i c  h e a l t h ,  
s a f e t y  and w e l f a r e  has b e e n  show n . H o l l a n d  S c h o o l  
D i s t r i c t  b .  H o l l a n d  E d u c a t io n  A s s o c i a t i o n ,  3^0 M ic h
31ii, 157 N .V .  2d 206 (196f)
S t r i k e s  p r o h i b i t e d  by s t a t u t e .
P u b l i c  e m p lo y e e s ,  o t h e r  t h a n  e s s e n t i a l  e m p lo y e e s ,  a r c  
g r a n t e d  t h e  r ! g h t  t o  a  l i m i t e d  d e f e n s e  a g a i n s t  t h e  p e n a l t i e s  
a s s o c i a t e d  w i t h  v ' o l a t i o n s  o f  P E L R A 's  b a h  a g a i n s t  s t r i k e s  
V a l i d  d e f e n s e s  u n d e r  t h i s  s e c t i o n  i n c l u d e  a n  e m p l o y e r ' s  
r e f u s a l  t o  c o m p ly  w i t h  t h e  p r o v i s i o n s  o f  a  v a l i d  a r b i t r a l * 3 n  
d e c i s i o n ,  a n d  a n  e m p lo y e r ' s  r e f u s a l  t o  r e q u e s t  b i n d i n g  a r b i *  
t r a t i o n  w hen  r e q u e s t e d  b y  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  
u n d e r  S e c  1 7 9 . 6 4 ( 3 )  o r  ( 5 ) .

P e rm i t t e d  t o  cngago  i n  c o n c e r t e d  a c t i v i t y .
Caso Lav;: R ig h t  t o  c t i  ^k e  i s  r e c o g n iz e d  as c o n c e r t e d
a c t i v i t y .  Montana v .  P u b l i c  Em p loyees  C r a f t  C o u n c i l  
o f  M on tana , 80 LRRM 2012, Mont Sup C t ,  November 18,

P e rm it t e d  f o r  p u b l i c  cm p lo y o es  i n c l u d e d  i n  an 
a p p r o p r ia t e  b a r g a i n i n g  u n i t  c e r t i f i e d  by  PERB f o r  
w h ic h  f i n a l  and b i n d i n g  a r b i t r a t i o n  i s  n o t  p r o v id e d .  
M o d la t i e n  and f a c t f i n d i n g  p r o c e d u r e s  and o t h e r  
s t a t u t o r y  p r o c e d u r e *  must ha vo  been  e x h a u s t e d .  I f  
a t r i k o  p r e s e n t s  c l e a r  d a ng o r  t o  p u b l i c  h e a l t h ,  s a f o t y  
and w e l f a r e ,  i n j u n c t i v e  r o l i c f  n a y  be g r a n t e d .

P o rm i l t c d  a f t e r  o x ! n u s t i o n  o f  im passo  p ro c e d u re s  
u n le s s  s t r i k e  c r e a t e s  c l o a r  and p r e s e n t  d a n g e r  t o  
p u b l i c ' s  h e a l t h ,  s a f e t y  o r  w o l f a r t .

Coso taw : P r o h ib i t e d  w i t h  q u a l i f i c a t i o n  t h a t  c o u r t s  
may n o t  o n j o i n  s t r i k e  u n l e s s  i t  co  3o ; i  i r r e p a r a b l e  
i n j u r y ;  f a i l u r e  t o  b e g in  s c h o o l  y e a r  on s c h o d u l o d  
day  c a n n o t  be c l a s s i f i e d  as i r r e p a n b l c  i n j u r y .  S c h o o l  
C om m it te e  o f  th o  Town o f  W e s t e r ly  v .  W e s t e r ly  T e a c h e rs  
A s s o c i a t i o n ,  S .  C l .  1973# 299 A . 2d M l .

D o rm i t l c d  u n le s s  n c t i  * i s  r u l e d  a c l e a r  and p r e s e n t  
d a npo r  t o  o sound p rogram  o f  s c h o o l  e d u c a t io n  b y  
c o u r t  o f  com p c to n t  j u r i s d i c t i o n .
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Strike Policy 

barred Barred Permitted 
by by by

statute decision statute

Employees permitted Employees barred from
to strike by statute strike by statute

Penalties or Sanction Against Strikers 
Individual ’ . OrganlzatTon

Alabama .......
Alaska

Arizona .......
Arkansas .••••* 
California •••• 
Colorado ..•••• 
Connecticut ... 
Delaware ......

Dist. of Col. • 
Florida •••••••

X X
X

No provision 

X
X
No provision
X

X
X

"Non-essential,"
"Seal-essential"

Fire

Police, fire, hospital, 
and correctional empl.

Education, state, fire

Local( Teachers 
Local) Teachers .

Local
Publlo

Loss of employment **

Teacher lawi Loss of Recognition—  
2 ye«.rs; Loss pf dues deduction—

1 year

No wage increase for 1 year Tines up to $20,000 each day, loss*
Tines, loss of employment, of dues deduction ( certification
6 months probation and liable for damages

Ceorgla * X State, fire Statet Loss of civil ser­ •e vice status. Discharge) baa •

on re-employment-3 years e•
Hawaii ........ * X X Employee not endan- Endanger health S

goring health S safety safety
X

e * •

Illinoi........ X '
I n d i a n a ...... . X X Teachers Ban on make-up days Loss of dues deduction — 1  year

Iowa . X * Public Tines, imprisonment, loss Tines, loss of certification S
• • of employment— 1 year dues deduction— 1 year

Kansas X Public) Teachers •
K e n t u c k y  . . .  . . . X X Police, fire •
Louisiana ..... No provision ,  •
M a i n e ...... X Publlo •
M a r y l a n d ..... ... ' X Teachers 0 Loss of certification— 2 years t

• dues deduction— 1 year

Massachusetts •’ X Public Ban on make-up days

• • •
discharge or discipline e

Michigan ••••• x  . V  . •

e e
•) Court established Local Discharge or discipline

e
• ee 
. \ "clean hands doctrine" . " *  1

m 0 •

e

* • e 

e * * ... • •  «

e

• m '• * « s V I . S .  • 1
ee

e »
•  e ' < * .  *

e •

• e • * *

• e e •  • S • .. • e

’  l' \

•
s

e •e • e

e
• '— •1

•
o • * •

• . * .  .  .
• e

, •  .  * .  "  »
e

• e *e
e

e
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(2)

Strike Policy

Barred Barred Permitted 
by by by

statute decision etatute

Employees permitted 
to strike by statute

Employees barred from Penalties or Sanction Against Strikers 
strike by statute Individual • Organization

Minnesota .....  * X

Mississippi ... No provision

X  Employer must re- 
* . ' * fuse to arbitrate

Missouri
Montana

Nebraska ......

Nevada ••»....*

New Hampshire.* 
Hew Jersey ...rf 
New Mexico ..*•

X
X

North Carolina* 
North Dakota .* 
Ohio ••••••••••

No provision
X
X

Oklahoma 

Oregon ••

X

X

Pennsylvania..

Rhode Island.••

So. Carolina... Xo  provision ...
So. Dakota .*.* X

Te&nesnee ..... X 
• T a m a   ......   • X

Essential

Nurses (court recog* 
nized public employee 
right to strike)

Public

Publlo

Public

Publlo

State regulations '

Public

T ea ch e ra
Public

riro/Pollce *

If initiated 
the law

ae per Police, fire 
C guards

No danger to healthy 
safety g welfare a..d 

follow impasse pro* 
cedure "

Public (no proviaioo 
in teacher law)

Publlo

Teachera 
Publie* polios g 
fire

o .

Discharge* 2-year proba* 
tion ia re-employed .

Loss of certification 6  dues 
deduction— 2 yeara

Tines I  imprisonment;^tesch* 
ing certificate suspended 
Dismissal, discipline, fines* . 

Imprisonment, withhold accrued 
salary ,

i •

■ D isc ip lin a ry  a c t io n Revoke dues deduction S decorti­
cation

Loss of salary at 2 tinea • No strike pledge required 
daily rate while on etrlke* *. . Loas of duoa deduction 
probation for 1 year (

Probation 2 years, discharge, 
salary fresse— 1 year
Tire/Policei discharge, fines Teachers* loss of recognition

Tines Tines

Cuarda C court employ* 
eee

• •

T in e a  up to  $1,000, Im p r iso n *  
mcnt o f  1 y e a r ,  d i s m i s s a l ,  
lo s s  o f  t e n u r e i  p r o b a t io n  ( 
f o r  )  y e a r s

Tinea up t< $50,000

Police t firei probation 
2 yre, waga freese-1 yr.
PubI lose of rights benefit* 

and privileges of eivil aer* 
• v ie s  . •

Lots o f  du4i 4#4uctto>*■ 
Tinea

1 » 1



Employeos permitted Employees barred froa
Strike Policy to strike by statute atrlke by statute

tarred Earrod Permitted" 
by by by

statute dccieion statute

Penalties or Sanction A^alr.st Strikera ~  
Individual Or.?anlzatTcn

U t a h  .
Varment X

AGO, publlo 

No danger to health, State 
'safety or welfare 
and follow ispasae' 
procedure

Virginia •••••• X  •
e

Washington •••• X

Publlo.

State, local, police, 

fire

.Diecharge, ro-esployaent 
after 1 year

Police and first Tinea

V. Virginia ••• 
Wisconsin *••«, X * Localt Follow .jspaaee State, 

.process

Statei Tine, discharge,
suspension
Locali Tinas

Statei Tins,.liable 
for dosages ~  .

Vyoclng No provielon
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CHAPTER 20 

PUBLIC EMPLOYMENT RELATIONS 
(COLLECTIVE BARGAINING)

A t Am tndtd by 8F499 Ensrted by th# 6 8th Q tn trtl Assembly, 1979

Thlt chapter shall become effective on July 1,1974, but the provisions of this chapter relative to the 
duty to bargain shall not become effective until July 1, 1975. However, public employees of the state, its 
boards, commissions, departments, and agencies may not bargain collectively until June 1, 1976.

20.1 Public policy.
20.2 Title.
20.3 Definitions.
20.4 Exclusions.
20.5 Public employment relations board.
20.6 General po wers and duties of the board.
20.7 Public employer rights.
20.8 Public employee rights
20.9 Scope of negotiations.
20.10 Prohibited practices.
20.11 Prohibited practice violations.
20.12 Strikes prohibited.
20.13 Bargaining unit determination.

20.1 Public policy. The general - 'sembiy 
declares that it is the public policy of the state to 
promote harmonious and co-operative relation­
ships between government and its employees by 
permitting public employees to organize and 
bargain collectively; to protect the citizens of this 
state by assuring effective and orderly operations 
of government in providing for their health, safety, 
and welfaro: to prohibit and prevent all strikes by 
public employee?; and to protect the rights of 
public employees to torn or refuse to |oin, and to 
participate m or refuse to participate in. employee 
organizations.

20.2 Title. This jhapter shall be known as the 
"Public Employment Relations Act."

20.3 Definitions. When used in this chapter, un­
less the context otherwise requires

1. ‘'Public e m p l o y  or means the state of Iowa, 
its boards, comm.ssions, agencies, departments, 
and its political subdivisions including school dis­
tricts and other special purpose districts

2. " Gowning body" means the board, council, 
or commission, whether elected or appointed, of a 
political suodivision of this slate, including school 
districts ard other specie' purpose districts, 
which determines the policies for the operation of 
the political subdivision

3 "Public amployaa" means any individual 
employed by a public « npioyer, except in­
dividuals exempted under ihe provisions of sec­
tion 20 4

4 ‘ E m p lo y  organiration' means an organ­
ization of any kind in which public employees par­
ticipate and which exists for the primary purpose 
of representing public employees in their employ­
ment relations

20.14 Bargaining representatives determination.
20.15 Elections.
20.16 Duty to bargain.
20.17 Procedures.
20.18 Grievance procedures.
20.19 Impasse procedures —  agreement of 

parties.
20 20 Mediation.
20.21 Fact-finding.
20.22 Binding arbitration.
20 23 Legal actions
20.24 Notice and service
20.25 Internal conduct of employee 

organizations.
20.26 Employee organizations —  political 

contributions.
20.27 Conflict with federal aid
20.28 Inconsistent statutes —  effect.
20 29 Filing agreement —  public access.

5. "Board" means the public employment rela­
tions board established under section 20.5.

6 "Strlka" means s public employee s refusal, 
in concerted action with others, to report to duty, 
or his willful absence from his position, or his 
stoppage of work, or his abstinence in whole or in 
part from the full, faithful, and proper perfor­
mance of the duties of employment, for the pur­
pose of inducing, influencing or coercing a 
change in the conditions, compensation, rights, 
privileges or obligations of public employment.

7 "Confidential amployoa" means any public 
employee who work* in the personnel office of a 
public employer or who has access to information 
subiect to use by the public employer in 
negotiating or who works in a close continuing 
working relationship with public officers or 
representatives associated with negotiating on 
behalf of the public employer.

"Conhdantial amployoa" also includes the per­
sonal secretary of any of the following: Any 
elected official or person appointed to fill a 
vacancy in an elective office, member of any 
board or commission, the administrative officer, 
director, or chief executive officer of a public 
employer or maior division thereof, or the deputy 
or first assistant of any of the foregoing

8 Mediation" means assistance by an 
impartial third party to reconcile an impasse 
between the public employer and tha employee 
organization through interpretation, suggestion, 
and advtce



9 .MArbitration" means the procedure whereby 
the parties involved in an impasse submit their 
differences to a tnird party for a final and binding 
decision or as provided in this chapter.

10. "Impasse" means the failure of a public 
employer and the employee organization to reach 
agreement in the course of negotiations

11. "Professional employee" means any one of 
the following:

a. Any employee engaged in work:
(1) Predominantly intellectual and varied in 

character as opposed to routine mental, manual, 
mechanical or physical work;

(2) Involving the consistent exercise of discre­
tion and judgment in its performance;

(3) Of suer, a character that the output 
produced or the result accomplished cannot be 
standardized in relation to a given period of time; 
and

(4) Requiring knowledge of an advanced type in 
a field of science or learning customarily 
acquired by a prolonged course of specialized 
intellectual instruction and study in an institution 
of higher learning or a hospital, as distinguished 
from a general academic education or from an 
apprenticeship or from training in the perform­
ance of routine mental, manual, or physical 
processes

t>. Any employee who:
(1)Has completed the courses of specialized 

intellectual instruction and study described in 
paragraph "a“ . subparagraph 4, of this subsec­
tion. and

(2) Is performing related work under the super­
vision of a professional porson to qualify himself 
or herself to become a professional employee as 
defined in paragraph “a" of this subsection

12. '•Fact-finding" means the procedure by 
which a quaiit ed person shall make written 
findinas oi fact and recommendations for resolu­
tion of an impasse.

10.4 Exclusions. The following public 
employees shall be excluded from the provisions 
of this cnapter

1. Elected officials and persons appointed to fill 
vacancies m elective offices, and members of any 
board or commission

2. Representatives of public employer. In­
cluding tne administrative officer director or chief 
executive o*ficer of a public employer or maior 
division theroof as wen as his oeputy. first assis­
tant. and any supervisory employees

Supervisory employee means any individual 
having authority n the interest of the public 
employer to hire, transfer, suspend layofl. recall, 
promote, discharge, assign, reward or discipline 
other public employ ees. or the responsibility to 
direct them, or to adjust their grievances, or effec­
tively to recommend such action, if in connection 
with the foregoing exercise of such authority is not 
of a merely routine or clerical nature but requ*ea 
the use of independent judgment Alt school 
superintendents, assistant superintendent*, prin­
cipals and assistant principals shad be deemed to 
be supervisory employees

3. Confidential employees.
4. Students work'ng as part-time public 

employees twenty hours per week or less except 
graduate or other postgraduate students in 
preparation for a profession who are engaged in 
academically related employment as a teaching, 
research, or service assistant.

5. Temporary public employees employed for a 
period of four months or less.

6. Commissioned and enlisted personnel of the 
Iowa national guard.

7. Judges of the supreme court, district judges, 
district associate judges and judicial magistrates, 
and the employees of such judges and courts.

8. Patients and inmates employed, jentenced 
or committed to any state or local institution.

9. Persons employed by the state department 
of justice

10. Persons employed by the commission for 
the blind.

R«tor«0 tOMMC 20 3(3)

20.9 Public employment relations board.
1. There is established a board to be known as 

the "Public Employment Relations Board.'" The 
board shall consist of three members appointed 
by the governor, with approval of two-thirds of the 
senate No more than two members shall be of the 
same political affiliation and no member shall 
•n M M  In any political activity while holding office 
and the members shall devote full time to their 
duties

Each member shall be appointed for a term of 
four years, except that of the members first ap­
pointed. two members shall be appointed for a 
term of two years commencing July 1. 1974 and 
ending June 30. 1976, and one member shall be 
appointed for a term of four years commencing 
July 1. 1974 and ending June 30. 1978

The member first appointed for a term of four 
years shall serve as chairman and eacn of his suc­
cessors shall also serve as chairman.

2. Any vacancy on the commission which may 
occur when the general assembly is not in session 
shall be filled by appointment by the governor, 
which appo ntment shall expire at the end of thirty 
oays (->iiowmg the convening of the next session 
of the general assembly Prior to the expiration of 
the thirty-day period, the governor shall transmit 
to the senate for its approval the name of the ap 
pomtee for the unexpired portion of the regular 
term Any vacancy occurring when the general as- 
sembh- <s in session shall be fined in the same 
manner as regular appointments are made, and 
before the end of such session, and for the unea- 
pued portion of thr regular term

3 in selecting the members of the board, con­
sideration shall be given to their knowledge, 
ability, and experience in the field of labor- 
management relations The chairperson and the 
rr— eininn :wo members shall each receive an an­
nual sau : here.' assembly.

4 The board may e m p t . , « u ^ i persons as are 
necessary for the performance of its functions

M



Personnel of the board shall be employed pur­
suant to the provisions of chapter 19A.

5. Members of the board and other employees 
of the board shall be allowed their actual and 
necessary expenses incurred in the performance 
of their duties. All expenses and salaries shall be 
paid from appropriations for such purposes and 
the board shall be subject to the budget require­
ments of chapter 8.

Referred to in m c . 20 3(5)
20.6 General powers and dutiea of the board. 

The board shall:
1. Administer the provisions of this chapter.
2. Collect, for public employers other than the 

state and its boards, commissions, departments, 
and agencies, data ano conduct studies relating 
to wages, hours, benefits and other terms and 
conditions of public employment and make the 
same available to any interested person or 
organization.

3. Maintain, after consulting with employee 
organizations and public employers, a list of 
qualified persons representative of the public to 
be available to serve as mediators and arbitrators 
and establish their compensation rates.

4. Hold hearings and administer oaths, ex­
amine witnesses and documents, take testimony 
and receive evidence, issue subpoenas to compel 
the attendance of witnesses and the production of 
records, and delegate such power to a member of 
the board, or persons appointed or employed by 
the board, including hearing officers for the per­
formance of its functions. The board may petition 
tne district court at the seat of government or of 
the county wherein any hearing is held to enforce 
a board order compelling tne attendance of 
witnesser "id production of records

5. Adop rules in accordance with the provi­
sions of chapter 17A as it may deem necessary to 
carry out the purposes of this chapter.

20.7 Public employer right*. Public employers 
shall have, in addition to all powers, duties, and 
rights established by constitutional provision, 
statute, ordinance, charter, or spocicl act. the 
exclusive power, duty and tho right to:

1. Direct the work of its public employees.
2. Hire, promote, demote, transfer, assign and 

retain public employoes in positions within the 
public agency.

3. Suspend or discharge public employees for 
proper cause

4 Maintain me efficiency of governmental 
operations.

S. Relieve public employees from duties 
because of lack of work or for otner legitimate 
reasons

6 Determine and implement methods, means, 
assignments and personnel by which the public 
ompioyir s operations are to be conducted

7. Take such actions as may be necessary to 
carry out the mission of tne public employer

6 Initiate, prepare certify and administer its 
budget

9 Exercise all powers and duties granted to the 
public employer oy law

20.8 Public employee rights. Public employees 
shall have the right to:

1. Organize, or form, join, or assist any 
employee organization.

2. Negotiate collectively through represen­
tatives of their own choosing.

3. Engage in other concerted activites for the 
purpose of collective bargaining or other mutual 
aid or protection insofar as any such activity Is not 
prohibited by this chapter or any other law of the 
state.

4. Refuse to join or participate in the a c t iv e : 
of employee organizations, including the payment 
of any dues, fees or assessments or service fees
of any type.

Reftrrcd to in sec 20 10
20.6 Scope of negotiations. The public 

employer and the employee organization shall 
meet at reasonable times, including meetings 
reasonably in advance of the public employer's 
budget-making process, to negotiate in good faith 
with respect to wages, hours, vacations, in­
surance. holidays, leaves of absence, shift dif­
ferentials. overtime compensation, supplemental 
pay. seniority, transfer procedures, job classifica­
tions. health and safety matters, evaluation 
procedures, procedures for staff reductions. In- 
service training and other matters mutually 
agreed upon. Negotiations shall also include 
terms authorizing dues checkoff for members of 
the employee organization and grievance 
procedures for resolving any questions arising 
under the agreement, which shall be embodied In 
a written agreement and signed by the artiaa. If 
in  agreement provlues for dues checkot., a mem- 
b e . '*  dues may be checked off only upon the 
memuer's written request and the member may 
terminate the dues checkoff at any time by giving 
thirty days' written notice. Such obligation to 
negotiate in good faith does not compel either 
party to agree to a proposal or make a conces­
sion.

Nothing in this section shall diminish the 
authority and power of the merit employment 
department, board of regents' merit system, 
educational radio and television facility board's 
merit system, or any civil service commission 
established by constitutional provision, statute, 
charter or special act to recruit employees, 
prepare conduct and grade examinations, rate 
candidates in order of their relative scores for cer­
tification for appointment or promotion or for 
other matters of classification, reclassification, or 
appeal rights in the classified service of the public 
employer served

All retirement systems shall be exduu J from 
the scope of negotiations.
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20.10 Prohibited practice*, 
t it shall be a pronibited practice for any public 

employer oubiic employee or employee organ­
ization to willfully refuse to negotiate m good faith 
with respect to the scope of negotiations as 
defined in section 20 9



2. It shall be a prohibited practice for a public 
employer or his designated representative willful­
ly to:

a. Interfere with, restrain or coerce public 
employees in the exercise of rights granted by this 
chapter.

b. Dominate or interfere in the administration of 
any employee organization.

c. Encourage or discourage membership in any 
employee organization, committee or association 
by discrimination in hiring, tenure, or other terms 
or conditions of employment.

d. Discharge or discriminate against a public 
employee because he has filed an affidavit, peti­
tion or complaint or given any information or 
testimony under this chapter, or because he has 
formed, joined or chosen to be represented by 
any employ?* organization.

e. Refuse to negotiate collectively with repre­
sentatives of certified employee organizations as 
required in this chapter.

f. Deny the rights accompanying certification 
or exclusive recognition granted in this chapter.

g. Refuse to participate in good faith in any 
agreed upon impasse procedures or those set 
forth in this chapter.

h. Engage in a lockout.
i. Picket for any unlawful purpose.
3. It shall be a prohibited practic e for puh'ir 

employees or an employee organization cr for „ 
person, union or organization or their agents wil­
lfully to:

a. Interfere with, restrain, coerce or harass any 
public employee with respect to any of his rights 
under this chapter or in order to prevent or dis­
courage his exercise of any such right. Including, 
without limitation, all rights under section 20.8.

b. Interfere, restrain, or coerce a public 
employer with respect to nghts granted in this 
chapter or with respect to selecting a represen­
tative for tne purposes of negotiating collectively 
on the adjustment of grievances.

l. Refuse to bargain collectively with a public 
employer as required in this chapter

d. Refuse to participate in good faith in any 
agrceo upon imoasse procedures or those set 
forth in this chapter.

e. Violate section 20 12.
f Violate the provisions of sections 736B 1 to 

736B 3. which are hereby made applicable to 
public employers, public employees and public 
employee organizations.

g. Picket in a manner which interferes with 
ingress and egress to the facilities of the public 
employer.

h. Engage in, ins' ite, sponsor or support any 
picket'ng mat is performed in support of a strike, 
work stoppage, boycott or slowdown against a 
public employer.

4. The expressing of any views, argumont or 
opinion, or the dissemination thereof, whetner n 
written, printed, graphic, or visual form, shall not 
constitute or oe evidence of any jnfair labor prac­
tice under any of the provisions of this chapter, if 
such expression contains no threat of reprisal or 
lores or promise of benefit
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20.11 Prohibited practice violations.
1. Proceedings against a party alleging a viola­

tion of section 20.10, shall be commenced by fil­
ing a complaint with the board within ninety days 
of the alleged violation causing a copy of the com­
plaint to be served upon the accused party in the 
manner of an original notice as provided in this 
chapter. The accused party shall have ten days 
within which to file a written answer to the com­
plaint. However, the board may conduct a 
preliminary investigation of the alleged violatlo.i, 
and if the board determines that he complaint 
has no basis in fact, the board may discuss the 
complaint. The board shall promptly thereafter 
set a time and piace for hearing in the county 
where the alleged violation occurred. The parties 
shall be permitted to be represented by counsel, 
summon witnesses, and request the board to 
subpoena witnesses on the requestor's behalf. 
Compliance with the technical rules of pleading 
and evidence shall not be required.

2 The board may designate a hearing officer to 
conduct the hearing. The hearing officer shall 
have such powers as may be exercised by the 
board for conducting the hearing and shall follow 
the procedures adopted by the board for con­
ducting the hearing. The decision or the hearing 
officer may be appealed to the board and the 
board may hear the case de novo or upon the 
record as submitted before the hearing officer, 
utilizing procedures governing appeals to the dis­
trict court in this section so far as applicable.

а. irie board shall appoint a certified short- 
•iand reporter to report the proceedings and the 
board shall fix the reasonable amount of compen­
sation for such service, which amount shall be 
u-xeo as other costs.

t. The board ‘ hall file its findings of fact and 
contusions of law. If the board finds that the 
party accused has committed a prohibited prac­
tice. »'ie board may. within thirty day? of Its deci­
sion. enter into a consent order with (he party to 
discontinue the practice, or petitior the district 
court for injunctive relief pursuant to rules of civil 
procedure 320 to 330.

5. Any party aggrieved by any decision or order 
of the board may within ten days from the date 
such decision or ordor is filed, appeal therefrom 
to the district court of the county in which the 
hearing was held, by filing with the board a written 
notice of appeal setting forth in general terms the 
decision appealed from and the grounds of the 
appeal. The board shall forthwith give notice to 
the other parties in interest.

б. Within thirty days after a notice of appeal is 
filed with the board, it shall make, certify, and file 
in the office of tne clerk of court to which the ap­
peal is taken, a full and complete transcript of all 
documents m the case, including any depositions 
and a transcript or certificate of the evidence 
together with the notice o' appeal

7. The appeal snail be triable at any time after 
the expiration of twenty days from the date of fil­
ing the transcript by the oo iro and after twenty 
days' notice m writing by inther party and the 
board upon the other.



8. The transcript as certified and filed by the 
board shall be the* record on which the appeal 
shall be heard, and no additional evidence shall 
be heard. In the absence of fraud, the find .igs of 
fact made by the board shall be conclusive if sup­
ported by a substantial evidence on the record 
considered as a whole.

9. Any order or decision of the board may be 
modified, reversed, or set aside on one or more of 
the following grounds and on no other:

a. If the board acts without or In excess of Its 
powers.

b. If the order was procured by fraud or is con­
trary to law.

c. If the facts found by the board do not support 
the order.

d. If the order is not supported by a prepon­
derance of the competent evidence on 'he record 
considered as a whole.

10. When the district court, on appeal, reverses 
or sets aside an order or decision of the board. It 
may remand the case to the boaro for further 
proceedings In harmony with the holdings of the 
court, or it may enter the proper judgment, as the 
case may be. Such judgment or decree shall have 
the same for.'e and effect as if action had been 
originally brought and tried In said court. The 
assessment of costs In such appeals shall be In 
the discretion of the court.

11. An appeal may be taken to the supreme 
court from any final order, judgment, or decree ot 
the district court.

Referred to in soc 20 13.20 14.

20.12 Strikes prohibited
1. It shall be unlawful for any public employee 

or any employee organization, directly or indi­
rectly. to induce, instigate, encourage, authorize, 
ratify or participate In a strike against any public 
employer.

k It snail be unlawful for any public emplovv 
to au'horize, consent to. or condone a strike* or to 
pay r r  agree to pay any public empl ,ee f jr  any 
day m wbich tne omployee participates in r. strike; 
or to pay or agree to pay any increase in compen­
sation or benefits to any public employee in 
response to or as a result of any strike or any act 
whicn violates suosecti n 1. It shall be unlawful 
for any official, director, or rep estintatlve of any 
public employer to authorize, 'atify or participate 
in any violation of this subsenion. Nothing in this 
subsection shall prevent new or reneweo 
bargaining and agreement within the scope of 
negotiations as dofmed by this chapter, at any 
time after such violation jf  subsection 1 has 
ceased: but it shall be unlawful for any public em­
ployer )t employee organization to bargain at any 
tim« egarding suspension or modification of any 
penalty provided in tnts section or regarding any 
request by tne public employer to a court for such 
* ispension or modification

3 In tno event of any violation or imminently 
threatened violation of subsection t or 2. any 
citizen domicilod within the junsdictionoi boun­
daries of the public employer may petition the 
district court for tne county in whicn he violation 
occurs or the district court for Polk co wty for an

injunction restraining such violation or Imminently 
threatened violation. Rules of civil procedure 320 
to 330 regarding injunctions shall apply. However, 
the court shall grant a temporary injunction If it 
appears to the court that a violation has occurred 
or Is imminently threatened: the plaintiff need not 
show that the violation or threatened violation 
would greatly or irreparably injure him: and no 
bond shall be required of the plaintiff unless the 
court determines that a bond is necessary m the 
public interest. Failure to comply with any tem­
porary or permanent injunction granted pursuant 
to this section shall constitute a contempt 
punishable pursuant to chapter 665. The punish­
ment shall not exceed five hundred dollars for an 
individual, or ten thousand dollars for an em­
ployee organization or public employer, for each 
day during which the failure to comply continues, 
or imprisonment In a county jail not exceeding six 
months, or both such fine and imprisonment. An 
individual or an employee organization which 
makes an active good faith effort to comply fully 
with the injunction shall not be deemed to be in 
contempt.

4. If a public employee is held to be in con­
tempt of court for failure to comply with an injunc­
tion pursuant to this section, or is convicted of 
violating this section, he shall be Ineligible for any 
employment by the same public employer for a 
period of twelve months. His public employer 
shall Immediately discharge him, but upon his re­
quest the court shall stay his discharge to permit 
further judicial proceedings.

5. If an employee organization or any of Its 
officers is held to be in contempt ot court for 
failure to comply with an injunction pursuant to 
this section, or is convicted of violating this 
section, the employee organization shall be 
immediately decertified, shall cease to represent 
the bargaining unit, shall cease to receive any 
dies by checkoff, and may again be certified only 
after twelve months have elapsed from the 
effective date of decertification and only after a 
new compliance with section 20.14 The penalties 
provided in this section may be suspended or 
modified by the court, but only upon request c* 
the public employer and only if the coui» 
determines the suspension or modification is In 
the public interest.

6 Each of the remedies and penalties provided 
by this section is separate and several, and is in 
addition to any other legal or equitable remedy or 
penalty.
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20.13 Bargaining unit determination.
1 Board determination of an appropriate 

bargaining unit shall be upon petition filed by a 
public employer, public employee, or employee 
organization

2 Within thirty days of receipt of a petition or 
notice to all mterosted parties if on its own 
initiative, the board shall conduct a public 
hearing, receive written or oral testimony, and 
promptly thereafter file an order defining the 
appropriate bargaining unit In defining the unit, 
the board snail take into consideration, along with



other relevant factors, the principles of efficient 
administration of government, the existence of a 
community of Interest among public employees, 
the history and extent of a public employee 
organization, geographical location, and the 
recommendations of the parties involved.

3. Appeals from such order shall be governed 
by appeal provisions provided in section 20.11.

4. P rofessional and nonprofessiona l 
employees shall not be included in the same 
bargaining unit unless a majority of both agree.

Referred to In m c . 20.14.
20.14 Bargaining representative determina­

tion.
1. Board certification of an employee organ­

ization as the exclusive bargaining representa­
tive of a bargaining unit shall be upon a petition 
filed with the board by a public employer, public 
employee, or an employee organization and an 
elect'on conducted pursuant to section 20.15.

2. The petition of an employee organization 
shall allege that:

a. The employee organization has submitted a 
request to a public employer to bargain 
collectively with a designated group of public 
employees.

b. The petition is accompanied by written 
evidence that thirty percent of such public 
employees are members of the employee 
organization or have authorized it to represent 
them for the purposes of collective bargaining.

3. The petition of a public employee shall allege 
tnat an employee organization which has been 
certified as the bargaining representative does 
not represent a majority of such public 
employees and that tne petitioners do not want to 
be represented by an employee organization or 
seek certification of an employee organization.

4. The petition of a public employer shall allege 
tha, it has received a request to bargain from an 
employee orgunizat on which hai  not been 
certified as the bargaining representative of the 
public employees in an appropriate bargaining 
unit.

5. The board snail investigate the allegation of 
any petition and snail give reasonable notice of 
tne receipt of such a petition to all public 
employees, employee organizations and public 
employers named or described in such petitions 
or interested in the ro irosentat'C”  t<u*stioned 
The board shall thereafter call an election under 
section 20 15. unless:

a. It finds that less than thirty percont of the 
public employoes in the unit appropriate for 
collective bargaining support the petition for 
decertification or for cortific&tton

b Tne aporopnate bargaining unit has not 
been determined pursuant to section 20.13.

6. The hearing and appoal procedures snail bo 
tho same as provded in section 20.11.

Referred to in M e t 20 12.20 IS
20.15 Elections.
1. Upon tne filing of a petition for certification of 

an employee organization, the board snail submit 
a question to the public employees at an election 
in an appropriate bargaining unit. The question

on the ballot shall permit the public employees to 
vote for no bargaining representation or for any 
employee organization which has petitioned for 
certification or which has presented proof 
satisfactory to the board of support of ten percent 
or more of the public employees in the 
appropriate unit.

2. If a majority of votes cast on the question are 
for no bargaining representation, the public 
employees shall not be represented by an 
employee organization. If a majority of the votes 
cast on the question is for a listed employee 
organization, then the employee organization 
snail represent the public employees In an 
appropriate bargaining unit.

3. If none of the choices on the ballot receive 
the vote of a majority of the public employees 
voting, the board shall conduct a runoff election 
among tne two choices receiving the greatest 
number of votes.

4. Upon written objections filed by any party to 
the election within ten days after notice of the 
results of the election, if the board finds that 
misconduct or other circumstances prevented the 
public employees eligible to vote from freely 
expressing their preferences, the board may 
invalidate tne election and hold a second election 
for the public employees.

5. Upon completion of a valid election in which 
the majority choice of the employees voting is 
determined, tne board shall certify the results of 
the election and snail give reasonable notice of 
the order to all employee organizations listed on 
tne ballot, the public employers, and the public 
employees in the appropriate bargaining unit.

6. A petition for certification as an exclusive 
bargaining representative shall not be considered 
by the board for a period of one year from the 
date of the certification or noncertification of an 
exclusive bargaining representative or during the 
duration of a collective bargaining agreement 
which shall not exceed two years A collective 
bargaining agreement with the state, its boards, 
commissions, departments, and agencies shall 
be for two ears and the provisions of a collective 
bargaining agreement except agreements agreed 
to or tentatively agreed to prior to July 1. 1977. or 
arbitrators' award affecting state employees shall 
not provide tor renegotiations which would 
require the 'ofinancing of salary and fringe 
benefits for the second year of the term of the 
agreemont. except as provided in section twenty 
point seventeen (20 17). subsection six (6) of the 
Code and the effective date of any such 
agreement shall be July first of odd-numbered 
years, provided that if an exclusive bargaining 
representative is certified on a date which will 
prevent the negotiation of a collective bargaining 
agreement prior to July first of odd-numbered 
years for a period of two years, the certified 
collective bargaining representative may negoti­
ate a one-year contract with a public employer 
which shall be effective from July first of the even- 
numbered year to July first of the succeeding 
odd-numbered year when new contracts shall 
bocome effective. However, if a petition for 
decertification is filed during tne duration of a



collective bargaining agreement, the board shall 
award an election under this section not more 
than one hundred eighty days nor less than one 
hundred fifty days prior to the expiration of the 
collective bargaining agreement. If an employee 
organization is decertified, the board may receive 
petitions under section 20.14, provided that no 
such petition and no election conducted pursuant 
to such pe tition  w ith in  one year from 
decertification shall include as a party the decerti­
fied employee organization.

20.16 Duty to bargain. Upon the receipt by a 
public employer of a request from an employee 
organization to bargain on behalf of public em­
ployees. the duty to engage in collective bargain­
ing shall arise If the employee organization has 
been certified by the board as the exclusive 
bargaining representative for the public 
employees in that bargaining unit.

20.17 Procedures.
1. The employee organization certified as the 

bargaining representative shall be the exclusive 
representative of all public employees in the 
bargaining unit and shall represent all public 
employees fairly. However, any public employee 
may meet and adjust Individual complaints with a 
public employer.

2. The employee organization and the public 
employer may designate any individual as its 
representative to engage in collective bargaining 
negotiations.

3. Negotiating sessions, including strategy 
meetings of public emoioyers. or employee 
organizations, mediation and the deliberative 
process of arbitrators shall be exempt from the 
provision* of chapter 28A. However, the 
employee organization shall present Its initial 
bargaining position to the public employer at the 
first bargaining session. The public employer 
shall presen* its initial bargaining position to the 
employee organization at the second bargaining 
session, which shall be held no later than two 
weeks following the first bargaining session. Both 
sessions shall be open to the public and subject 
to the provisions of cnapter 28A. Hearings 
conducted by arbitrators shall be open to the 
public.

4. The terms of a proposed collective 
bargaining agreement shall be made public and 
reasonable notice shall be given to the public 
employees prior to a ratification election. The 
colloctivo bargaining agreement shall become 
effective only if ratiTieu by a majority of those 
votina by secret ballot

5 Terms o* any collective bargaining agree­
ment may be enforced by a civil action in the 
district court of the county in which the agree­
ment was made upon the initiative of either party

6 No collective bargaining agreemont or 
arbitrators' decision shall be valid or enforceable 
il its implementation would be inconsistent with 
any statutory limitation on the public employer s 
funds. spending or budget or would substantially 
impair or limit the performance of any statutory 
duty by the public employer. A collective

bargaining agreement or arbitrators' nward may 
provide benefits conditional upon specified funds 
to be obtained by the public employer, but the 
agreement shall provldo either for automatic 
reduction of such conditional benefits or for 
additional bargaining if the funds are not obtained 
or if a lesser amount Is obtained.

7. If agreed to by the parties nothing in this 
chapter shall be construed to prohibit supple­
mentary bargaining in behalf of public em­
ployees in a part of the bargaining unit concern­
ing matters uniquely affecting those public 
employees in a part of the bargaining unit 
concerning matters uniquely affecting those 
public employees or co-operation and co­
ordination of bargaining between two or more 
units.

8. The salaries of all public employees of the 
state under a merit system and all other fringe 
benefits which are granted to all public 
employees of the state shall be negotiated with 
the governor or his designee on a state-wide 
basis, except those benefits which are not subject 
to negotiations pursuant to the provisions of 
section 20.9.

9. A public employee or any employee 
organization shall not negotiate or attempt to 
negotiate directly with a member of the governing 
board of a public employer if the public employer 
has appointed or authorized a bargaining 
representative for the purpose of bargaining with 
the public employees or their representative, 
unless the member of the governing board is the 
designated bargaining representative for the 
public employer.

10. The negotiation of a proposed collective 
bargaining agreement by representatives of a 
state public employer and a state employee 
organization shall be complete not later than 
Marct fifteenth of the year when the agreement is 
to become effective. The board shall provide, by 
rule, a date on which any impasse item m jst be 
submitted to binding arbitration and for such 
other procedures as deemed neceisary to 
provide for the completion of negotiations of 
proposed state collective bargaining agreements 
not later than March fifteenth The date selected 
for the mandatory submission of impasse I* ms to 
binding arbitration shall be sufficiently in a .nee 
of March fifteenth to insure that the arbitrators' 
decision can be reasonab'y made before March 
fifteenth

Helefrsd lo  in MC 20 22
20.11 Grievance procedures. An agreement 

with an employee organization which is the 
exclusive representative of public employees In 
an appropriate unit may provide procedures for 
the consideration of public employee grievances 
and of disputes over the interpretation and 
application of agreements. Negotiated pro­
cedures may provide for binding arbitration of 
public employee grievances and of disputes over 
the interpretation and application of existing 
agreements. An arbitrators decision on a 
grievance may not change or amend the terms, 
conditions or applications of the collective



bargaining agreement. Such procedure shall 
provide tor the invoking of arbitration only with 
the approval of the employee organization, and In 
the case of an employee grievance, only with the 
approval of the public employee. The costs of 
arbitration shall be shared equally by the parties.

Public employees of the state shall follow either 
the grievance procedures provided in a collective 
bargaining agreement, or in the event that no 
such procedures are so provided, shall follow 
grievance procedures established pursuant to 
chapter 19 A.

20.19 Impasse procedure* —  agreement of 
parties. As the first step in the perfoi -nance of 
their duty to bargain, the public employe' and the 
employee organization shall endeavor to agree 
upon impasse procedures. Such agreement shall 
provide for implementation of these impasse 
procedures not later than one hundred twenty 
days prior to the certified budget submission date 
of the public employer. If the parties fall to agree 
upon impasse procedures under the provisions of 
this section, the impasse procedures provided in 
sections 20.20 to 20.22 shall apply.

20.20 Mediation. In the absence of an Impasse 
agreement between the parties or the failure of 
either party to utilize its procedures, one hundred 
twenty days prior to the certified budget submis­
sion date, the board shall, upon the request of 
either party, appoint an Impartial and disinter­
ested person to act as mediator. It shall be the 
function of the mediator to bring the parties 
together to effectuate a settlement of the dispute, 
but the mediator may not compel the parties to 
agree,
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20.21 Fact-finding. If the impasse persists ten 

days after the mediator has been appointed, the 
board shall appoint a fact-fmder representative of 
the public, from o list ot qualified persons 
maintained by the board. The fsct-finder shall 
conduct a hearing, may administer oaths, and 
may request the board to issue subpoenas. The 
fact-fmder shall make written findings of facts and 
recommendations for resolution of the dispute 
and. not later than fifteen days from the day of 
appointment, shall serve such findings on the 
public employer and tho certified employee 
organization.

The public e nployer and the certified 
employee orrjanzation shall immediately accept 
the fact-fmder's recommendation or shall within 
five days s-bmit tho fact-fmder's recommenda­
tions to the governing body and members of the 
certified employee organization for acceptance or 
reiection. If the dispute continues ten days after 
the report Is submitted, the report shall be made 
public by the board
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20.22 Binding arbitration.
1 If an impasse persists after the findings ot 

fact and recommendations ere made public by 
the fact-tmoer. the parties may continue to 
negotiate or, tne board shall have the power, upon

request of either party, to arrange for arbitration, 
which shall be binding. The request for arbitration 
shall be in writing and a copy of the request shall 
be served upon the other party.

2. Each party shall submit to the board within 
four days of request a final offer on the impasse 
items with proof of service of a copy upon the 
other party. Each party shall also submit a copy of 
a draft of the proposed collective bargaining 
agreement to the extent to which agreement has 
been reached and the name of its selected 
arbitrator. The parties may continue to negotiate 
all offers until an agreement is reached or a 
decision rendered by the panel of arbitrators.

As an alternative procedure, the two parties 
may agree to submit the dispute to a single 
arbitrator. If the parties cannot agree on the 
arbitrator within four r s, the selection shall be 
made pursuant to subsection 5. The full costs of 
arbitration under this provision shall be shared 
equally by the parties to the dispute.

3. The submission of the impasse items to the 
arbitrators shall be limited to those issues that 
had been considered by the fact-finder and upon 
which the parties have not reached agreement. 
With respect to each such Item, the arbitration 
board award shall be restricted to the final offers 
on each impasse item submitted by the parties to 
the arbitration board or to fie  recommendation of 
the fact-finder on each Impasse item.

4. The panel ot arbitrators shall consist of three 
members appointed in the following manner:

a. One member shall be appointed by the 
public employer.

b. One member shall be appointed by the 
employee organization.

c. One member shall be appointed mutually by 
the members appointed by the public employer 
and the employee organization The last member 
appointed shall be the chairman of the panel of 
arbitrators. No member appointed shall be an 
employee of the parties.

d. The public employer and employee organ­
ization shall each pay the fees and expenses 
Incurred by the arbitrator each selected. The fee 
and expenses of the chairman of the panel and all 
other costs of arbitration shall be shared equally.

5. If the third nembor iss not been selected 
within four days of notification as provided In 
subsection 2. a list of three arbitrators shall be 
submitted to the parties by the board The two 
arbitrators selected by the public employer and 
the employee organization shall determine by lot 
which arbitrator shall remove the first name from 
the list submitted by the board Tne arbitrator 
having the right to remove the first name shall do 
so within two days and the second arbitrator shall 
have one additional day to remove one of the two 
remaining names. The person whose name 
remains shall become the chairman of the panel 
of arbitrators and shall cull a meeting within ten 
days at a location designated by him

6. If a vacancy should occur on the panel of 
arbitrators, the selection far replacement of such 
member shall be m tne same manner and within 
the same time limits as the original member was 
chosen. No final selection under subsection 9



shall be made by the board until the vacancy has 
been filled.

7. The panel of arbitrators shall at no time 
engage in an effort to mediate or otherwise settle 
the dispute In any manner other than prescribed 
in this section.

8. From the time of appointment until such time 
as the panel of arbitrators makes Its final deter­
mination, there shall be no discussion concern­
ing recommendations for settlement of the 
dispute by the members of the panel of arbi­
trators with parties other than those who are 
direct parties to the dispute. The panel of arbi­
trators may conduct formal or informal hearings 
to discuss offers submitted by both oarties.

9. The panel of arbitrators shall consider, in 
addition to any other relevant factors, the 
following factors:

a. Past collective bargaining contracts between 
the parties including the bargaining that led up to 
such contracts.

b. Comparison of wages, hours and conditions 
of employment of the Involved public employees 
with those of other public employees doing 
c jmparabie work, giving consideration to factors 
peculiar to the area and the classifications 
Involved.

c. The Interests and welfare of the public, the 
ability of the public employer to finance economic 
adjustments and the effect of such adjustments 
on the normal standard of services.

d. The power of the public employer to levy 
taxes and appropriate funds for the conduct of its 
operations.

10. The chairman of the panel of arbitrators 
may hold hearings and administer oaths, examine 
witnesses and documents, take testimony and 
receive evidence, issue subpoenas to compel the 
attendance of witnesses and the production of 
records, and doiegat' such powers to other mem­
bers of the panel of .rbltrators The chairman of 
the panel ot arbitrators may petition the d trict 
court at the seat of government or of the county in 
which any hearing is neld to enforce the order of 
the chairman compelling the attanr nee of 
witnesses ind the production of records.

11. A majority ol the panel of arbitrators shall 
select within fifteen days after its first meeting the 
most reasonable offer, in its judgment, of the final 
offers on each impasse item submitted by the 
parties, or the recommendations of the fact-finder 
on each impasse item.

12. Tno selections by the panel of arbitrators 
and items ngroed upon oy the public employer 
and the emp yee organization, shall be deemed 
to be the collective bargaining agreement 
between the parti* s.

13 The determl. stion of the panol of arbitra­
tors shall be by majority vote and shall be final 
and binding subiect to the provisions of section 
20.17, subsection 6. The panel of arbitrators shall 
give written explanation for its selection anu 
inform the panos of its docision.
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20.23 Legal actions. Any employee organiza­
tion and public ompioyer may sue or be sued as

an entity under the provisions of this chapter. 
Service upon the public employer shall be in 
accordance with law or the rules of civil proce­
dure. Nothing in this chapter shall be construed to 
make any Individual or his assets liable for any 
judgment against a public employer or an 
employee organization.

20.24 Notice and service. Any notice required 
under the provisions of this chapter shall be In 
writing, but service thereof shall be sufficient if 
mailed by restricted certified mall, return recc pt 
requested addressed to the last known address of 
the parties, unless otherwise provided in this 
chapter. Refusal of restricted certified mail by any 
party shall be considered service. Prescribed time 
periods shall commence from the date of the 

' receipt of the notice. Any party may at any time 
execute and deliver an acceptance of service in 
lieu of mailed notice.

20.28 Internal conduct of employee organisa­
tions.

1. Every employee organization which Is 
certified as a representative of public employees 
under the provisions of this chapter shall Me with 
the board a registration report, signeu by Its 
president or other appropriate officer The report 
shall be in a form prescribed by the board and 
shall he accompanied by two copies of the 
employee organization's constitution and bylaws. 
A filing hy a national or international employee 
organize on of Its constitution and bylaws shall be 
accepted In lieu of a filing of such documents by 
each subordinate organization. All changes nr 
amendments to such constitutions and bylaws 
shall be promptly reported to the board.

2 Every employee organization shall file with 
the board an annual report and an amended 
report whenever changes are made. The reports 
shall be in a form prescribed by the board, and 
shall provide the following information:

a. The names and addresses of the organiza­
tion, any parent organization or organizations with 
which it is affiliated, the principal officers, and all 
representatives

b. The name and address of its local agent for 
servtco of process.

c. A general description of the public 
employees the organization represents or seeks 
to represent

d. The amounts of the initiation fee and monthly 
dues members must pay.

e A pledge. In a form prescribed by the board, 
that the organization will comply with the laws of 
the state and that it wilt accept members without 
regard to age, race, sex. religion, national origin 
o: physical disability as provided by law

f. A financial report and audit
3. The constitution or bylaws of every employee 

organization shall provide that:
a Accurate accounts of all income and 

expenses shall be kept, and annual financial 
report and audit shall be prepared, such accounts 
shall be op jn  for inspection by any member of the 
organization, and loans to officers and agents 
shall be made only on terms and conditions 
available to ail members.



b. Business or financial interests of its officers 
and agents, their spouses, minor children, 
parents or otherwise, that conflict with the 
fiduciary obligation of such parsons to the 
organization shall be prohibited.

c. Every official or employee of an employee 
organization who handles funds or other property 
of the organization, or trust in which an organiza­
tion is interested, or a subsidiary organization. 
shaJI be bonded. The amount, scope, and form of 
the bond shall be determined by the board.

4. The governing rules of every employee 
organization snail provide for periodic elections 
by secret ballot subject to recognized safeguards 
concerning the equal right of all members to 
nominate, seek office, and vote in such elections, 
the right of individual members to participate in 
the affairs of the organization, and fair and 
equitable procedures in disciplinary actions.

5. The board shall prescribe rules necessary 
to govern the establishment and reporting of 
trusteeships over employee organizations. 
Establishment of such trusteeships snail be 
permitted only if the constitution or bylaws of the 
organization set forth reasonable procedures.

6. An employee orgsnization thst has not 
registered or filed an annual report, or that has 
failed to comply with other provisions of this 
chapter, shail not be certified. Certified employee 
organizations falling to comply with this chapter 
may have such certification revoked by the board. 
Prohibitions msy be enforced by injunction upon 
the petition of the board to the district court of the 
vounty in which the violstion occurs. Complaints 
of violation of this section shail be filed with the 
board.

7. Upon the written request of any member of a 
certified employee organization, the auditor of 
state may audit the financial records of the 
certified employee organization.

20.2t Employee organizations —  political 
contributions. Any employee organization shall 
not make any direct or indirect contribution out of 
the funds of the employee orgrmzatton to any 
political party or organization or in support of any 
candidate for elective public office.

Any employee organization which violates the 
provisions of this section or fails to file any 
required report or affidavit or files s false report or

affidavit shall, upon conviction, be subject to a 
fine of not more than two thousand dollars.

Any person who willfully violates this section, or 
who makes a false statement knowing It to be 
false, or who knowingly fails to disclose a material 
fact shall, upon conviction, be subject to a fine of 
not more than one thousand dollars or 
imprisoned for not more than thirty days or shall 
be subject to both such fine and Imprisonment. 
Each individual required to sign affidavits or 
reports under this section shall be personally 
responsible for filing such report or affidavit and 
for any statement contained therein he knows to 
be false.

Nothing in this section shall be construed to 
prohibit voluntary contributions by individuals to 
political parties or candidates.

Nothing in this section shail be construed to 
limit or deny any civil remedy which may exist as a 
result of action which may violate this section.

20.27 Conflict with federal aid. It any provision 
of this chapter jeopardizes the receipt by the ate 
or any of its political subdivisions of any federal 
grant-in-aid funds or other federal allotment of 
money, the provisions of this chapter shall, insofar 
as the fund is jeopardized, be deemed to be 
inoperative.

20.21 Inconsistent statutes —  effect. .
provision of the Code which is Inconsistent with 
any term or condition of a collective bargaining 
agreement which is made final under this chapter 
shall supersede the term or condition of the 
collective bargaining agreement unless otherwise 
provided by the general assembly. A provision of 
a proposed collective bargaining agreement 
negotiated according to this chapter which 
conflicts with the Code shall not become a 
provision of the final collective bargaining 
agreement until the general assembly has 
amended the Code to remove the conflict

20.29 Filing agreement —  public access.
Copies of collective bsrgainlng agreements 
entered into between the state and state 
employees' bargaining representatives and made 
final under this chapter shall be filed with the 
secretary of state and be made available to the 
public at cost.
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Senate H.E.S.S. Meeting, February 18 

Considering SB 126 - Binding Arbitration

Committee Members Present:
Parr, Stimson, Fischer, Colletta, Kelly

Testimony: Bob Green) as stated
Bob Manners) (Brief)
Steve Hole, Dept. Ed. - Stated: No position

The Committee as a whole obviously favored the bill. This 
meeting had only brief testimony followed by approximately 
45 mins. discussion in t»pecific provisions. Atmosphere very 
informal, directed at working out differences to pass out 
as soon as possible.

Two main issues discussed:

(1) HESS intention to include new Sec. 5: No right
to strike; No lock out provision.

(2) HESS change of 14.20.57 Sec. 2b of current bill. 
Existing provision allows only for choice of
U.S. Fed. Mediations & Conciliation Service (USFMC) 
to mediate dispute or choose arbitor.

The inserted provision would include 3 options:

(1) Mediator or arbitor chosen by employee agency 
and school board locally or selected by 
agreed-upon local choices

(2) USFMC -

(3) American Arbitration Assoc. (AAA) who have 
provision to select a mediator or arbitor if 
their entities cannot agree.

The intention re above inclusion is to provide for local solution 
which HESS, NEA, Sch. Bd. Assoc, feels would be the best solution 
Also, Rocky found information saying USFMC may not be the best 
choice, as they have their hands full with U.S. National Labor 
Relations Act and can't or d o n’t want to cover all teacher, Sch. 
Bd. mediation problems.



Background

S. Fischer: Q. Could we discuss legislative background of 
Binding Arbitration?

S. Colletta: A. Question of right to strike/B. Arb. has been 
issue long time. First remember from Fr. Conf. Committee 
around 72-73. Then feeling strongly against right to strike 
also very negative about collective bargaining. Sentiments 
have changed much both in Leg. and Public Sector. Public 
not so negative in Col. Bargaining, b u t  don't want teachers 
to have rt. to strike. Now teachers/Jwant to give^rt./Strike# 
Advisory Bds., Sch. Bdsf^want to give up B. Arb.

S. K e l l y : My impression that teachers want either B.Arb.
or rt./strike. They would give up rt./strike for good B.Arb. 
proposal. Asks Bob Manners.

M a n n e r s : Yes, would give up rt./strike, but would insist on 
NO LOCK OUT if did.

S. S t i m s o n : I'd rather not address Q. of rt./strike. I
see this bill as bottom line on B.Arb. Can live with as is 
nowy but if other committee cuts out or pencils in I might not 
buy the package. Hate to put in No. strike clause and see 
bill watered down re B.Arb. later. If̂  we put in No Strike 
I'd like tc attf.ch letter of intent to next committee and 
floor saying want strong B. Arb. fair both sides.

K e l l y : Q. Isn't it that you want to go on record as
objecting to inclusion of no rt./strike?

St i m s o n : A. Yes, but I would like HESS and Senate on record
same.

C o l l e t t a : *t's best to send bill on its way with a No Strike
clause. I hate to see it torn apart or changed at first step.

St i m s o n : I prefer not to address the no strike position.

C o l l e t t a : I'd like to sign a do pass but if there isn't a
no strike provision, I'll have to go No Pass. Before and 
during my last election, I got 1285 responses on questions 
to this issue. 87% favored Binding Arb. but were against 
strike by teachers.

K e l l v : Better to put in no strike and send it on its way.
It'll relieve pressure the bill will meet.

Stimson to C o l l e t t a : You'll support bill if no strike included?

Colletta: Yes.



Stim s o n : How about letter of intent-----(Then Questions Parr
about recalling bill to HESS if later Committee drastically 
changes bill.)

P a r r : "Yes, could do..." (Stimson concedes.)

Discuss on providing 3 options (as outlined previously) 
for choosing mediator/arbitor. Colletta, Parr, Stimson, 
Manners, Green general agreement on 3 choices. All 
desire procedure which will result in final agreement of 
choice in mediator.

Discuss Sec. 14.20 582 Arbitration Award. Provisions for 
court vacating award which^cause municipality to raise local 
tax rate.

Satisfied as written.

Parr leaves. Stimson takes chair. Adjourns.

■ V .  -



Can Compulsory Arbitration Work in 
Education Collective Bargaining? A 
Second Look
T h e  Teacher Organization Perspective

C H A R L E S  N. LENT*'

Impasse arbitration ia a creature peculiar to public sector negotiations. The 
quid pro quo for the private sector's right of strike and lockout, impasse 
arbitration presumably is a procedure for motivating good faith bargaining 
behavior and for insuring at least minimum equity and fairness when the 
parties become mired in impasse.

How well doe* arbitration work as a device to motivate good faith bargain­
ing? How well has it performed in determining the equities of matters at 
impasse? Obviously, the answers would depend on the employer or employee 
perspective of the person responding to the questions. But more significantly, 
the answers would reflect the experience resulting from the particular impasse 

v ’tration system or model in effect: advisory arbitration (fact-finding), con- 
ional arbitration, final offer arbitration (issue by issue), final offer arbitr*- 

M*n (total package). The spectrum of these models can be further broadened 
by the inclusion or exclusion of non-economic employment terms from the 
coverage of arbitration.

The differences among the models are substantive. Their respective impact 
on the negotiations process can be negligible, as in the case of advisory 
arbitration where the decision of the arbitrator has the status of a non-binding 
recommendation, or profound, as in the case of final offer arbitration by total 
package, which limits the arbitrator to a binding selection of one party's 
position in toto. The higher the risk to the parties, the greater is the model's 
influence on bargaining.

The contiguous slates of Iowa, Minnesota, and Wisconsin offer an interesting 
profile of several arbitration models operating under distinctly different stat­
utory frameworks for public sector bargaining. An analysts of how these models 
appear to influence the negot**tions process may provide an indication of the 
best direction of the public po..cy for public sector employment relations. The 
analysis attempted in this paper is limited to the focus of teacher-school board 
negotiations and the experiences and perspective of the teacher organizations 
in Iowa, Minnesota, and Wisconsin Though the analysis and resulting conclu-

* Mr LmU. k former public •rhool uwkw . I* (he Amount Kaocvtivo Director for NrfotutwM
for Uie Mmimoou Kduralion Aanonotion
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sions are admittedly derived from the union/employee view, they are nonethe­
less intended to suggest how to best accomplish the harmony and public 
benefit avowed in the policy statements of the collective bargaining statutes.

The Minnesota Public Employment Labor Relations Act (PELRA), passed 
in 1971, is the oldest of the three statutes, it  provides for a conventional 
arbitration i odel, which allows an arbitrator full freedom to determine the 
outcome of issues certified by the director of the Bureau of Mediation Services 
to be at impasse. The arbitrator can adopt either party’s position on a disputed 
issue, or could fashion a position between those of the parties, or even go 
beyond the parameters of difference between the positions and award above 
the union’s demand or below the employer's offer. In the first contract period 
(1972-74), the arbitration was binding on the union, but advisory to the 
employer. Consequently, there were only three arbitrations among all public 
employee units, one of which was a teacher unit. In 1973, the PELRA was 
amended to make arbitration binding on both parties. However, under the 
amendment, the employer is provided with the option of refusing to submit to 
arbitration if requested hv the union, in which case employees have the right 

"To at rite. I
Iowa's Public Employment Relations Act was passed in 1974. Unlike the 

Minnesota PELRA, the Iowa statute does not provide for strike in the event 
the employer refuses to arbitrate. Instead, it compels the parties to arbitrate 
on a final offer, issue by issue basis, lie  negotiations proceed to conclusion 
through mediation, fact-finding, and, if necessary, arbitration. While the fact­
finder's recommendations are only advisory to the parties, they do have the 
status of a position in arbitration. The arbitrator selects either the position of 
the fact-finder, the union, or the employer on each issue in dispute.

Though the Wisconsin statute covering local government employees, includ­
ing teachers, has been in effect since 1959, it was substantially amended in 
1978 to provide for a sophisticated and complex lystei,. of final offer arbitration 
on a total package basis.' Bargaining proceeds through the normal bilateral 
discussions and, if necessary, into the resolution pha«es of mediation and 
arbitration. The arbitrator selected is empowered to continue the mediation 
function. Armed with the "final" positions of both parties and authorized to 
ultimately adopt one or the other's total package, the arbitrator is able to 
effectively suggest changes in the final positions which may result in a mediated 
agreement. However, both pariit-* must agree to any change in the submitted 
final positions. Further, both JMtftiea can agiee to withdraw their reaper ive 
final positions. fat wfcKfi case the right to strike ma t u r e  _ * “

The Minneaotn Experience
The union view of arbitral,'*' under the Minnesota PELRA has been stated 

in considerable detail in an earlier article1 printed in this journal. The article 
emphasized that, while developing case law was favorable to the unions’ 
positions on scope of negotiations and arbitrability, the procedures of the 

, PELRA advantaged the employer by pennltlipg y n th S S a B C T T n i C K r
1 Wtaceoaw* (tote employe e and police ami firemen art covered wider aepa/ate lr|ulation
* CHARLES N LENTZ. ArbtirmHon o fh M k  F.mptoymtnl Ctmlrmd Uupultt Thr Muiartota 

Fxpm tnrt. 1973- 75 A Vntom Pecprrin<r. Journal of La* and Education. Vo! 4. Number 4, 
October. I STS.
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negotiations to conclusion. In the case of teachers, the majority of the 439 
contracts have not been settled until approxim atelyjujnonthajiter contract 
expiration and a dozen or more continue unsettled for almost a year. Further, 
the disposition of arbitrators under the conventional model has had a disturb­
ingly consistent adherence to the status quo, if not to the employer’s position 
entirely. Though some arbitration decisions have strongly favored the union’s 
position, the opinion of the involved parties has been that, in most instances, 
such was the result of arbitrator confusion rather than knowledgeable delib­
eration.

PELRA case law has continued to move toward the union position as the 
PELRA unfolds slowly into a meanu g.ul process. However, the problems 
previously articulated in the earlier article have only been exacerbated by a 
general failure jo provide reasonable remedies. The 1979 legislature failed to 
adopt the recommendations of the Minnesota Education Association fMEAl 

jvbich would h«v> marie timely settlements more likely But much more 
importantly, the performance of the arbitration process has been all but 
universally dismal from the union view.

The effectiveness of the arbitration process is key to the bargaining behavior 
of the parties and ultimately to a reasoned determination on the questions of 
equity. MEA is a member of an alliance1 of nineteen public employee unions 
which represent approximately five thousand professional employees of the 
State. The almost universal opiniop .of the union leaders participating in the 
alliance is that conventional arbitration under the PELRA certainly weighted 
in favor of the employer and consequently should be avoicied if at all possible. 
However, avoiding arbitration can be a futile effort' employers can petition for 
arbitration and, unlike the employer, the employee organization has no option 
but to submit.

The attitude of MEA toward arbitration appears to be typical of Minnesota's 
public employee unions. The MEA has consistently encouraged its affiliated 
local associations to engage in vigorous bilateral negotietions with their re­
spective school boards, at all times seeking areas of agreement and avoiding 
impasse if possible. Further, the MEA has flatly warned against reliance on 
arbitration as either a threat to school boards or a forum for equity

The 1979-81 contract bargaining shows a dramatic shift away from arbitra­
tion by teachers and toward arbitration by school boards.

Arbitration request*
Petition by teachers' Assoc 
Petition by Boards 

Artual l i u |t
Hoannt held. award uwosd 
Settled prior to hearing 
Sinks*

1177-7* Cww/ael

46
3
16
U
6

l*7*-«l Can -art'

* The Minnesota Alliance ef United Labor a  a confederation of independent public employee 
union* whose membership are professional state employees pharmanata, dentist*. nurses, state 
university faculty, community roller* facultp. stale institution* teaching staff, slats patrol officer*, 
hearing stammers. and forensic scientists Currently, the president of MEA ta the president of the 
AUiancr. the vice prMdent la a Teamater* local I. unesa agent

* This data la aa of 10/15/79 Over two hundred school district* has* yet to settle for the 1979- 
61 contract period. In all likelihood there will be additional request* for arbitration, but the trend
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The Iowa Experience

The issue by issue final offer arbitration model utilized under Iowa’s Public 
Employment Relations Act provides a reportedly much better bargaining 
experience than Minnesota’s conventional arbitration approach. In the opinion 
of staff of the Iowa State Education Association, the Iowa svitcrn h~n  
very successful.* Fewer than 5% of the contractu have boon submitted to 
arbitration. And more importantly, the Tnal offer model has a “warming" 
effect on the bargaining behavior of the parties, causing them to move their 
positions closer to each other, thereby creating a healthier environment in 
which to reach eventual agreement

The 1979 contract data support the ISEA opinion. Of approximately 370 
school districts: ,

300 utilized mediation 
53 utilized fact-finding 
14 utilized final offer arbitration

The fact that thirty-nine of fifty-three districts settled by adopting the fact­
finder’s recommendations is indicative of the deference that the parties must 
practically give to those recommendations because the equal status they will 
have with the positions of the parties before an arbitrator. In the majority of 
fourteen arbitrations, ths arbitrator selected the position of the fact-finder on 
a disputed item.

The Wisconsin Experience
Wisconsin’s final offer by total package model is farther along the spectrum 

of alternative arbitration systems than either the Minnesota or Iowa models. 
Of the three, it imposes the greater level of risk on the parties, and consequently 
it has the greater degree of influence on the bargaining positions and behavior 
of ihe parties during the negotiations process.

In addition to the risk inherent in the final offer, total package approach is 
the influence of the mediation-arbitration activity on the parties. Following 
conventional mediation, either party may move the negotiations into the 
mediation-arbitration phase in which the arbitrator empowered with the 
decision of choice between total packages, may mediate the differences between 
the parties, which can result in a consent agreement modifying the final 
positions of the parties.

The Wisconsin Education Association Council (WEAC) reports that media• 
tion-arbitrstion has worked well from the organuation’s perspectiveTIBince' 
the law was amended in 1978. the WEAC has had 66 teacher contracts 
submitted to arbitration. Of that number, twenty-one awarded the WEAC

of inrreaaod arhool board u u |t  »  riperted to mrreaae Of Ihe eleven dispute* certified to 
arbitration, only I wo have been heard and decided aa of I0/IS/7V.

* The information on the Iowa tear her-arhool board e iptnanrm under Anal offer. Mate by wane 
arbitration waa gathered by the author in an interview with Mr. P e t  haw. director of negotiations 
for the 'owe S u u  Education AaaociaUan The statements , -* i.t the opuwom of Ihe ISEA 
nagotiatsona ataff

* The information on the opiniona of the Wiaronam Educalir Association Council la laltan 
from tha author * interview with Mr. Hobart Taylor of ihe WEA< negouauona ataff
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position, sixteen awarded the school board position, and twenty-four resulted 
in a consent agreement through the mediation efforts of the arbitrator. Assum­
ing that the consent agreement is, in part, a credit or advantage to each party 
because it precludes the possibility of the other party’s final package from 
being adopted, the mediation-arbitration experience is equally favorable to 
teachers and school boards. The WEAC was successful in avoiding the em- 
ployer’s position forty-five of sixty-one times (twenty-one position swards plus 
twenty-four consent agreements) and the school districts succeeded in avoiding 
the WEAC position forty of sixty-one times.

This pattern of an essentially even split between employer and employee 
positions is borne out by the general statistics on all public employee bargaining 
under the statute since 1978 through June 30,1979.’

Won 30
26

a
74

25
n
a
74

While it is notable that the results of mediation-arbitration und r Wiscon­
sin's final offer by total package model have, in practical effect, been evenly 
split between union and employer positions, it is important to bear in mind 
that arbitration is the exception to the normal bargaining condition, and the 
great majority of agreements are reached without use of impasse resolution 
procedures. TTie evenness of the arbitration decisions may well be a reflection 
of the balance of bargaining power accruing to the employer and union from 
the final offer arbitration model. Iu  influence is felt at the commencement of 
negotiations and continually builds pressure upon the parties to move toward 
each other during negotiations so that the risks of losing a total package of 
positions can be avoided.

Conclusions

In the opinion of Minnesou's public employee unions, and particularly the 
Minnesota Education Association, conventional arbitration of impasse disputes 
fails to adequately motivate good faith bargaining and. when utilized to resolve 
impasse, fails to provide a consistently fair result.

There are several observations which have led the unions to these conclu­
sions. First, and most obvious, is the element of potential artntratoi meptness 
Simply put, some arbitrators can perform better than others. Those who pay 
careful attention, who seek clarification on complex issues, who comprehend 
ramifications and consequences and who separate rhetoric from fact are more 
apt to render a decision which responds to the issues in a reasoned and fair 
manner than tl oae who are inattentive, easily confused, and lacking in neces­
sary courage. Though the concern for arbitrator quality applies to all arbitra­
tion models, the conventional arbitration model, which allows the arbitrator

* liUenm Report to the Legulolue Council Special Commutet. prepared by Ihe Wtaconatn 
Center fee Public Policy. October I t  It?*
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the highest degree of freedom in decision-making, depends most heavily on 
the arbitrator's ability.

Secondly, there is the matter of political pressure generated by the parties 
and the arbitrator’s personal view of the public good. Few arbitrators in 
Minnesota depend upon arbitration service for a living, but many view the 
work as a substantial supplemental income which they understandably wish to 
protect. Consequently, the desire to remain competitive through the arbitrator 
selection process can create a cc n pulsion to remain cautiously attached to the 
status quo. The status quo generally conforms more comfortably with the 
employer’s position than with the union's, since it is the union which has bean 
seeking change (improvement) through its bargaining demands. In addition, 
arbitrators seem to view ti*e public employer as a universal entity rather than 
as an individual county, municipality, or school district Consequently, the 
arbitrator is inclined, perhaps subconsiously. to grant deference to the em­
ployer.

Of course such conclusions may be spawned from suspicions which cannot 
be borne out by obeervable or measurable data. Nonetheless, they do help to 
explain, at least to the unions, why the conventional arbitration process fails 
to provide unions with an adequate forum for equity.

But a more reliable explanation can be found by analysing the dilemma 
inherent in the conventional arbitration process. Arbitrator ability, integrity, 
and objectivity must necessarily be assumed when analyzing and comparing 
alternative models, and the value of the models must be measured by how 
adequately the arbitration system flows from, and relates to, the negotiations 
process. Conventional arbitration has only minimal relevancy to the bargaining 
which has preceded. It does not influence bargaining behavior to any significant 
degree, compelling the parties to move the positions closer together toward 
agreement; nor, when used, does it pick up where the parties left off.

When an arbitrator operating under the conventional model convenes the 
hearing, he/ahe will be confronted by position vastly different from those held 
by the parties when they were closest to agreement. Instead, the parties will 
revert to their respective original positions, or something close to them, and 
the arbitrator will be deprived of the wisdom of compromise the parties had 
bilaterally developed in their negotiations.

The advantages of months of bargaining is voided, and the arbitrator is 
placed in a vacuum and charged with determining equity from positions the 
parties have themselves not seriously held whtk they were attempting to reach 
agreement The arbitrator will be confronted with data, evidence, and rationale 
which the parties have not necessarily shared between themselves. In a matter 
of one or taro hearing days, an arbitrator is expected to mentally uigeat a mass 
of facta generated over the full bargaining period and come to some rational 
conclusion that determines equity on issue# of sifiui > ant importance to the 
parties In such circumstances, the arbitrator is as much a victim as the partm  
of the flaws inherent in the process.
finjj nffar nrKilr̂ ion. lUm bv Item Ot PMj— fc fhllf WtlhoJt

some disadvantage*, b  a better system for serving as a substitute for the stiikeT" 
T ^ r ,  .^uT-H,n prevslrni .n collect^f h-ugiitung. Its influence
on the parties during bargaining is directly measurable, and the evidence
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indicates that the parties seek bilateral agreement in order to avoid the risk of
final offer arbitration.

In an assessment of the Wisconsin model, Craig Olson concluded in an IRRA
position paper that final ofTer arbitration does not "chill" bargaining as does
conventional arbitration:

If there is a significant chilling effect, we would expect that s large number of iaues
have been decided by arbitrators during the five year period. Through the 1976
negotiations, 32 percent of the final offer awards involve only one issue, and 76
percent of the total number of arbitrations involved three or fewer issues. Evidence
supporting the absence of the chilling effect was also found in reading each of the
awards. In over half a dozen instances, the case was resolved at the arbitration
1 : •M B w |i

In the event arbitration becomes necessary, the parties extend to the 
arbitrator their very bast thinking, which is embodied in their respective Anal 
offers, and from that point the arbitrator reviews relevant evidence and 
argument and determines the most equitable choice. In all likelihood the 
positions of the parties are a direct consequence of their full, good faith 
bargaining efforts, and therefore the selected offer in some degress contains
c om p ro m is e  which responds to the other party's position.

Many public employee unions maintain the belief that the best bargaining 
can only ba carried out under the right to strike/lockout tenet of the private 
sector. A major debate on that issue will continue for some time; but until 

~  ~ ' *ie only rational substitute for the rieht of strike/
>ckout is anwrawun u.. -  . mal offer basis.

'  Craif A  Olson, Don 'fin a l offer' allou the Bargauung that Conienlutnol Arbitration C h ilL I 
MormtLT Labor Rsvigw. May. 197*. page 38 Mr. OUon reviews thr Wisconsin statute covering 
other than rauiucipsJ smptoysss such as teachers T h t Ansi offsr arbitration modal was fleet used 
with thaw unite before K was later attended to murucipsl employees in 1978

ile not without 
• r  for the stnke/ 
ng. Its influence 
>1 the evidence
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MEMORANDUM OF SUPPORT

This memorandum is p esented by NEA-Alaska as a general 
overview of some of the basic reasons relative to the 
need to change and improve the teacher negotiations law:
AS 14.20.550 - 14.20.610. It is intended tc provide the 
readei with some of the basic data, rationale, and a r g u­
ments for said change. NEA-Alaska welcomes the opportunity 
to provide additional supportive information, especially as 
it may pertain to the various problems attendant to teacher 
negotiations throughout the State.

1. General Reasons to Change the Statute:

The bargaining process has lengthened significantly in recent 
years. This is due primarily to the fact that the bargaining 
law as it is presently written does not provide for finality 
of the process and is ambiguous at best relative to impasse 
procedures. The result has been significantly increased frus­
tration on both sidos of the bargaining table which creates 
high potential for conflict and confrontation. There is no 
incentive for early resolution of negotiations. Where there 
is legislation prov'ding public employees and teachets with 
the right to negotiate their terms and conditions of employ­
ment, it is essential that this legislation define a process 
which enhances the potential for agreement between the parties.

2• Positive tffect of the Propose d Changes:

In any negotiations process the b* st agreement is the one which 
is reached between the parties. The prosence of a mediation/ 
Arbitrition provision within the impasse procedures increases 
the potential for a voluntary bilateral agreement between the 
pwrtim** provides an orderly prccess with Appropriate time 
frames which lead to cle r finality; an Agreement. When final 
and b?t.ding arbitration is the last step in impasse procedures.



both parties arc forced to constantly re-examine the reasonableness I
of their positions on the issues. With the mediator also having |
statutory authority to function as an arbitrator, thus making final J
determinations if necessary, the mediator can cause the parties to V 
constantly examine their positions on the issues and more effectively H 
make recommendations which would lead to their resolution short of | 
imposing an arbitration award. Use of the "last best offer" tech- I
niquc on an item by item basis is of significant value to the 1
mediation/arbitration process in that it forces the parties to con- |
stantly examine the reasonableness and validity of their positions I
against the possibility that they may have to stand the tests and j
scrutiny of objective third party analysis. Additionally, last best |
offer on an item by item basis clearly restricts the latitude of the |
mediator/arbitrator and insures that any award will be within the |
parameters set by the parties themselves. |

I
3. Arbitration in the Teacher Bargaining Law Benefits the P u b l i c : I

The mere presence of arbitration as the final step in the impasse ** |
procedures in the teacher bargaining law significantly diminishes, 1
if not eliminating entirely, the conflict potential wh i c h  exists in |
the negotiations process. It is a fair, equitable, and objective |
m e c hanism for dispute resolution and clearly increases the potential J
for a bilateral agreement reached short of implementation of the I
arbitration process. By so doing, the continuity of the instruc- J
tional program is assured. Ni jotiations settlements reached by the I
end of a given school year also favorably insure the stability of the 
teaching staff and provide the employer more reliable information to 
use in the recruitment process. The statutory changes which have 
been proposed provide the parties with access to the mediati o n / a r b i t r a­
tion process at any time on a voluntary basis while assuring statutory 
access to either party after Mai oh 1. This insures a final agreement 
by the end of the school yoir. It further protects the public interest 
by restricting the arbitrator to an award which does pot require a tax 
rate increase or additional funding from any source. Finally, the 
changes provide an equity which has been missing. Since 1972, certain 
categories of public employees in essential services in Alaska, negotia 
ting under the Public Employment Relations Act, have had access to fina 
and binding arbitration. If we are to suggest that teaching and educa- I 
tion is so important that disruption of the program is to be minimized, 
arbitration as the final step in the bargaining process is essential.

4. Criticisms from O p p o n e n t s :

Some suggest that arbitration may usurp the local control of a school 
board. This attitude represents a conflict in thinkinq in that school 
boards have a statutory obligation to also nogotiate with certificated 
employees on matters pertaining to their employment and fulfillment 
of their professional duties and enter into Agreements regarding tho 
same. Further, it suggests a possible admission by some that tho tx>si- 
tions taken on some of tho bargaining issues are not reasonable or 
defensible. Third party intervention as a dispute settlement procedure 
has long bocn established as effectivo in Alaska, around tho country 
and in the private sector for many years. Tho statutory procedures, 
which provide for binding arbitration, have boon in place and working 
for a number of years and have been accepted as a moans of disputo 
resolution. The reality of this process shows us that the partios 
reach agreement on their differences in the vast majority of cases



w i t h o u t  the need for arbitration. Another argument put forward 
is that of resisting 'outside' intervention in the dispute. H o w­
ever# as was previously stated# "outsiders" acting as arbitrators 
are the very people w h o  are effective in the grievance dispute 
settlement process. Further, school boards are increasingly hiring 
"outsiders" to represent them in negotiations and to act on their 
behalf in the process. In agreeing that the current teacher bargain­
ing law is in need of improvement, opponents must recognize that the 
bargaining process is compatible with the statutory responsibility 
to m a k e  decisions attendant to educational policies. Collective 
negotiations is a process by which the parties may reach, agreement 
on m a t ters which are of mutual concern.

5. Other Supportive Data and I n f ormation:

Two m a j o r  studies recently conducted within the State of Alaska have 
concluded that Arbitration is a viable means for the definition of 
finality to the teacher negotiations procesr. The Governor's Bine 
Ribbon Commission on the Teacher Bargaining Law and the Task Fo:. :e on 
Labor Relations established by the Anchorage School Board of Education 
e s sentially came to the same conclusions in support of arbitration. 
Recent surveys by various Legislators found significant public support 
for arbitration# one of them at a level in excess of 75%. States 
around the nation are moving toward arbitration as *he effective# fair# 
and equitable means of resolution of negotiations disputes as d e m o n­
strated by the data which is attached. In speaking before the Blue 
Ribbon Commission the representative of the Federal Mediation and 
Conciliation Service advocated consideration of the med i a t i o n / a r b i t r a­
tion option. Data from around the nation shows an increasing frequency 
of arbitration being provided for in bargaining laws. This same data 
reveals no noticeable change in the substance in arbitrated settlements 
and# where the law has been in place for a number of years, fewer situa­
tions where the parties have the need to avail themselves of the a r b itra­
tion process. In other words# they are succesfully reaching bilateral 
agreements short of intervention by the arbitrator. Further, it should 
be noted that the use of arbitration is increasing in private sector 
bargaining and in the judicial arena in civil disputes.

With an increasing number of teacher bargaining disputes going into 
the impasse process and not coming to resolution until after the school 
year commences# it is essential that wo provide for final and bindinq 
arbitration now. *

Respectfully submitted * 

[M
Robert Manners 
Executive Secretary



INTEREST ARBITRATION-VOLUNTARY AND MANDATORY—IN PUBLIC SECTOR LABOR RELATIONS5
•TATE EMPLOYEES COVERED INTEREST ARBITRATION 

PROCEDURES PANEL SELECTION CRITERIA TYPE OF AWARD

ALASKA

CALIFORNIA

« . CONNECTICUT

Pol tee. lire. jail, prison 
and other correctional 
employees and hospital 
employees
Los Angeles County em­
ployees
San Francisco City and 
County employees

Stale employees 
Municipal employees

• f
Teachers

DELAWARE

DISTRICT OF
cqlUmbm^

AS public employees 
escept education
An pupae employees

HAWAII

Police Iirelighter i

AM pub* emoto.ua-

INOlAfiA Putuc employees eicapt 
teachers poke twe 
•qhtert prolestional m yw eis  unrvemty •Kuny c o n v p w  er ptoysasandmumcoai 
or county h ea rth  cert

These employees may not strike. must resort to arbitration
Requited alter inunction against limited 
slnkes optional m other cases
Permitted only by written request ot the
partita
Parties may submit to arbitration
Arbitration required tor vital public ser­
vices (health, hospitals, courts, deten­
tion personnel, sanitation)

a

Permitted
It no agreement 90 days atler expiration 
ot current agreement. Stale Toard ot 
Media lion & Arbitration imposes arbilra 
Hon by registered or certified mail to 
parties Hearing to be concluded m 20 
ays

t  ju i  days following mediation session or 
on 90lh day prior lo budget submission 
da le Secretary o> Stale Education De­
partment notified ot situation Heanng m 
10 days ot appointment ot panel award 
m 20 days Awaid advisory only

Any matter except wegea and salaries 
may be submitted to arbitration
Boaaj or lat>o> R » w w  has auBmrtv 
JO MM- wn.iipytn jcnon it imds apS B  K  D M  MRIIEBR .114*i I IV I. ■ ■ ■rrr^ 1

On requesl ot either parly Director ot 
Federal Mediaiion and Conciliation Set 
wee who also se lects mediator Shan 
appomi impartial Board ot Arbitration 
Awaid to be issued wtnm 20 days alter 
appointment or Board
Paiiars may agree to a>b|Hai.oo 3Q davs 
alter impasse bego* it drspuie u n it 
solved SO days alter vnpasse panel Imd 
mgs ere bmdwg

Pariws may ag ite  to arbitration A 
agreement alter la c tio do g%
Artntiaioit may not mediate

Costs shared equally by parties.

Parties to select arbitrator with at least 
100 cases in previous live years, if 
unabe lo agree. State Conciliation Ser­
vice supplies 10 names: costs shared 
equaly. Decision withm 20 days alter 
proceedings commence

Each party se lects 1 member theyseiect 
neutral chairman II parlies laii lo select 
memoer or Ihe two members tail lo 
select a chairman. S late Board ot Med* 
alion & Arbitration appoints members 
neeced to complete panel Third 
member must not be the factlmde' 
Each parly pays own members and 
shares cost of chairman
Partias select single arbitrator or own 
member ot panel They se lect third 
member Secretary shaN designate trom 
permanent arbitration panel individual 
members or chairman rt parlies tail lodo  
so Each pays own member there coat 
of chairman

Each party selects one
select neutral chairmanAPPWRI "to rvw ll HVrD P I Of
man a parties lad to do so Costa shared

P an« s select 3 member penei rt unable 
lo agree moon# CIR8 tupmus i t  
names Compensator* tned by ECRB 
aubfsct to sta te budget agency

aiate uwa and summwwa prowded by Oovemmam impioyw W M M U
■ m

Subject to hmrtatona sat 
tortn in xvrittan request 
Onty issues praaantad

Pravaitmg labor markat wages, salaries. 
Irmot benefits and wofktna conditions 
Abrlrty to pay 
tntereet and weNarg ot

Fo a l otter arbitration on 
rssut-by rsaua b a ta

/ ,
A

Past agreements
Comparison writ* Other employees doog
   -- —^

Foal 0»’e« 0*
pa« hr

Comoarison with private sectorA ax i ■- *-— — . . w — — - —t  »»#<_! O l iPCnfKMxJgit S I  <
Pubac o ie r ta i •opay■ »   ̂_OtRe* licHvi notmeBy conidBM

>Rb Ow m * of Pvt* CfRpftoyee le t*  US Oooo**** ef lob*



STATE EMPLOYEES COVERED INTEREST ARBITRATION PROCEDURES_____ PANEL SELECTION CRITERIA TYPE OF AWARD
} IOWA

MAINE

*• I i" • •

r  •
■ *■—-* .a. nlyOfVv̂ SiTy O* MEniv

•' •«

(  MARYLAND

*  U. MASSACHUSETTS

Municipal

PmeeOewgee County

A' oubac
Poaco and FnatqlMam

• •

r

. i  
•  •• •

1 n * ' .
•  “•  a  •  a

*

•  a a

Either parly may request 4 impasse i
reso lved in 45 days
Award 30 days Irom and ot hearing

At any lima after mediation and lacttmd 
mg. either party may request arbitration 
Award in 60 days altar selection ot 
neutral arbitrator.
Either party may request 4 impasse not 
reso lved m 45 deys Award m 30 days 
attar selection of neutral arbitrator

fer o s ' iW 0
Arbitrator may mediate
P-1 H - . maw w n t.nL .,A. iesn.1 In  x . t v l f .
J K LParties may pefden tor arbrtraten 4 no 
agreement reached 30 deys alter tact 
tinders report, or 4 they mutuaHy wawe 
f jc t i ‘nq.ng Hearing to  days ane» ep 
poniment ot chairman -utlen award 
wtthm 40 days alter heat* J Starts

E ffective U ltr a  kXMSOOrrg i )  member
oversees coasctnre bergammg and at 
b i 'a to n  Three each nommaled by 
poKertue imena. • by tocai govemmem 
ad rso ry  comma lee chaaman norm 
naiad by LM  Commmee Commit## 
may (Veel pa rtes 10 negotew  further 
on e su e s  not speeded tor em ersion

May ba tripartita or single arbitrator. 
Each party se lects own member; they 
select chairman; Iowa PERB submits t«t 
It they fail to eg re t Costa shared equally 
by parties
Arbttralor may not mediate.

May be trparlite or single arbilrator 
Each party se lects one member, they 
select neutral chairr.an Maine Labor 
Relations Board submits Nat Partes pay 

Share coat ot chairman

Sam# as sta le empfoyeea

Each party se lects own member They 
select neutral chairman American Art* 
nation A sso ce ien  supp les hal 4 no 
agreement on thud member P anes pay 

ah a it c o .’ ot neutral

May ba trpsrtne or tm ge  arbitrator It 
panel, each party se lects tw o member 
they select chairman it partes Ia4 to 
select member or the chairmen the 
Board or Cone tenon  and Arbrtraten sp

C orrveeee provides panel Ot erbrtrskxi
4 « i a . ri * ------ i | , a .  m — * — — a  d  M j A ^ eIfCFfl W fiCn p i f l l l  N B C I. ■ P P W I  C in
not agree wttten tune speeded by Conv

Past collective barge 
Comparison to other 
domg comparable 
lion to lectors peculiar to the area or fob 
Interest & welfare of public.
Employer's ability lo pay 
Effect of award on service 
Employer's power io levy la ia a  or ap­
propriate funds lo finance award.
M erest & welfare of public 
Ability to pay
Comparison with public and private em­
ployees performing similar work 
Overall compensation 
Coal of Irving
Need lor quahfied employees 
Conditions of employment tor 

to of s ta le  v ,positrons outside 
Re la tionsh ip s be tw een ' groups of 
emp'oyaea
Need lor fan and reasonable conditions 
m relation to tab qualifications and rMDonfttMkliM• v# 'enmrime
Simitar lo s t i l t  amptoyees

Abddy to pay
P ub*  interest end welfare 
Hazards of employment and ekdie to wWvgd _ _
Comparison with other employees n  
p u b *  and private sectors domg nmrfar
Eactt-nder a rocommandatens 4 any
Coat ol kvmg
Over an compensation
Changes m cvcum# lance t durmg atbdrahon
other lectors normaby contested 
Stputahon of panes 
May not ConsOer inherent managerial 
po*y such as apooMtweni promotion 
aasqnrrenl and tranafar of employees. 
#nd nvrvmum momng of shdt coverage

eSTCSTToTS tB to i, a nc- 
on each

Award advisory lor 
•conrmrc matters: bind­
ing for non-economic 
mailers

Same aa afato 
amproyaes

Saiine aa s u e

Arb-trator may s tfac t 
aimer party a tmat offer 
or lacitmoer a racorn.̂ êAaâ e d - — — — *w<xJI'tOn it ffQOn

form ot a'tri'Shon— 
asueby'ssue oner o such oner form 
me Cor -'•nee appraprev
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A» p u b *  empioyeea 
P o * e  and I k i f g h b f i

Stale employees

t / m m r
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New York CMyempioyoee

Either party may pe liilo r MERC H dispute 
not resolved within 30 days o( submis­
sion to mediation and lacllmding or with. 
m additional perloda to which parties
Sf

irea Award 30 da a  a lter conclusion 
ring, or auc.i additional time 
toby parlies Hearings must be

hearir
concluded withm 30 days un less parties 
otherwise agree.

request aibitraiion u f TOWBStBTroTnear-.Either parly may 
7»*aro iJoa>;i in i 
mg. or by last da le employer is required 
to submit its lax levy or budget or certify 
its taxes, or by Nov t. whichever da le is 
earlier
Pariioa may votunlarUy use  arbitratlpo
Court ot Industrial Relations holds hear­
ing io determine wages nours and con 
dilions of employment
Parties mav aa iee  In advance lo be

p u b *  interest. INCH ilhoacl and p u b*  
safety
II parties do not ngree to binding tact 
finding 10 days alter rapo't. dispute w 
submitted to arbitrator Hearing held 
withm to days, parties may have nddi 
honal 30 days lor negotiationa prior to 
lubm illing final otter Effective 7/1/77 
•xp 7/1/81
Vojun ia jfjiiM ira lion on non cost Hums
It parlies lad to agree on terminal procc 
dura lor impasse 50 days prior lo budget 
submission dale, arbitration is imposed 
Arbitration tented to required sccp-i ot 
coiieclrve negotiations except pn 'w s 
may agree to submit one or more per 
massive sub*ects Prior lo  alert or pro­
ceeding. parties submit I mat otter m two 
separate p e ril single package on alt 
eennomtc issuer, and individual issues 
nut includes, m economic package set 
lorth separately by issue
ProhOiled except by d»ectron ot State 
Personnel Board Costs shared *qua*y 
by pariws
YflfciOUanyone -be
H mediator does not eotft# dwpule withm 
15 day* alter appomttnent either party 

arntralion

Board Ot CoN ctrve Bargaining may so 
poml vnpesse panel lo do lacllmrkng 
tithe* party may iswct any pen Ot report 
and appeal toBC8 tor remew BCBhoide 
hear mgs and may ahem or modrty report 
ttoan] l  dec a on a  bmdma Oh parlies. 
Board may net e a t  bate salary and n  c im m  iifucki# PiMm n u f M fN  loil«» vN -Vwt H IM  tfTJir

Each party aatacts ona mambar (hay 
select neutral chairman. Commission 
submits Nat. Parties share coata equally. 
Permanent panel maintained by Com- 
nVasion.

tfM B S I Iria  8  f ' T ,m u u '
share costa

names Parties

Partita aeiect imperUal factfinder. N un­
able to agree. American Arbitration 
Association submits Mat. Parties share 
costa equally.

If parties unable to agree on arbitrator. 
American Arbitration Aaaoclation su b  
m ilt kat C r *  shared equally

Mav ba tripartita or afngto arbitrator ** 
•acted from special * 
maintained by Cc
share coata

oanet or arbitratorspmwmx sm v-xiviTwwwa
Parties

rf unable to 
sstoct neutral chairmen. PCR6 aubmrfa 
■at. Parties pay own mambar and after* 
cost of

fe e  pay
neutral i

«

' 4.

Lawful authority ot employer.
Stipulation ot pontes, 
interest & welfare of public.
Ability to pay.
Comparison with p u b *  and private sac* 
tor workers doing simitar work.
Coat of living 
Overall compensation.
Changes in circumstance* during arbi­
tration.
Other lactors normally considered.

Each party subm its flnat 
cxftrontconom ioff9uw. 
Panel se lects a final , 
otter by laaua.

.

Comparison with employees having 
similar skills and working condrttona 
Overall compensation.
AbMty to pay must ba eetabMahed Brel; th to  nofffi l  lU n d ird s  m ad  In i n lT t tsx v x x x y r x i w  e x s r w i s i x a o  x ^ a s x a  e r  w v x s x w s x

(tiaputaa applied.

Pubic miarasl S we Hare 
c,omoar«on with other pub*  employees 
In similar jurisdictions and with compar-
w ls lw  n r  lx i a  t a  A x u x I w u M A i a  — — a J xI I a  — — --•DHj p i> viif •mpKTymtni ano puunc in o  
pnvaia amptoymanl In general 
OvwraB compensation
siipui.uione of gertBe.I awiui authority ot *mp*oy«r 
financia l impact on raakianta and tax
Soa* ottering
Continuity and stability o l amploymant

Comparison with other pub ic  and pramte 
sector employees no»f>g similar work w 
comparable commurvliea 
Pubic mterest 4 weMere 
Ab*Wy to pay
Comparison ol akfts. hazard* and 
quaMcationa to other trade* or profas
other lectors normally conaxtered 
Comparison won orher pub* and pr mate
Overaa < ompenaekon 
Cost ol tenng
Other factors normaSy cone dared 
Pub* Merest and we*ere

^ e a i s a i arbitration

I -

Arbitrator se lectsX." m  X1A Wr« v̂xwx/xe
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(b) If • teacher who has not acquired tenure rights is not to be retained for the following 
school year the employer shall notify the teacher of the nonretention by writing delivered on or 
before the last day of the school term or by registered mail postmarked on or before the last day of 
the school term. (Sec. 1 ch 92 SLA 1960; am Sec. 15 ch 98 SLA 1966)

Sec. 14.20.145. Automatic reemployment. If notification of nonretention is not given 
according to sec. 140 of this chapter i  teacher is entitled to be reemployed in the same district for 
the fo llow ing school year on the co n trx t terms the teacher and the employer may agree upon, or if 
no terms are agreed upon, the provisions of the previous contract are continued for the following 
school year, subject to sec. 158 of this ch ipter. The right to be reomployed according to this section 
expires if the teacher does not accept >eemployment w ith in 30 days after the date on which the 
teacher receives his contract for reemployment. (Sec. 16 ch 98 SLA 1966)

Sec. 14.20.147. Attendance area transfer, absorption. W ien an attendance area is transferred
from a currently operating district to, or absorbed into, a new or existing school district, the 
teachers for the attendance area also shall be transferred unless otherwise mutually agreed by the 
teacher or teachers and the chief school administrator of the new district. Accumulated or earned 
benefits, including but not lim ited to, seniority, salary level, tenure, leave, and retirement, 
accompany the teacher who is transferred.

(b) When a school operated by a federal agency is transferred to or absorbed into a new or 
existing school district the teachers shall also be transferred If mutually agreed by the teacher or 
teachers and the school board of the new or rjxisting district. A teacher transferred from a federal 
agency school, which does not have an official salary schedule or teacher tenure in the same manner 
as u public school district in the state, shall be placed on a position on the salary schedule of the 
absorbing district, the salary may not be less than the teacher would have received in the federal 
agency school. If the teacher taught two or more years in the federal agency school and, at the time 
of transfer, had a valid Alaska teaching Certificate, that teacher shall be placed on tenure in the 
absorbing district

(c) On the first day of service in the absorbing school district, a teacher transferred from a 
federal agency school shall be allowed the actual number of days of accumulated sick leave that the 
teacher has earned while teaching in Alaska. Consistent w ith the established district po licy the 
absorbing district may allow credit for any other type of leave. Credit for retirement si «'l be 
allowed in accordance with AS 14.25.060.

(Sec. 1 ch 53 SLA 1972; am Secs. I ,  2 ch !50 SLA 1975)

Sac. 14.20.148. Intradistrict teacher reassignments. W ien a teacher is involuntarily 
transferred or reassigned to a position for which he is qualified, w ith in  th« district, his moving 
expenses shall be paid unless the one-way driving distance is 20 miles or less from the teacher’s 
present place of residence, or unless otherwise mutually speed by the teacher and chief school 
administrator of the d istrict (Sec. 1 ch 136 SLA 1972)

Sec. 14.20.160. Acquisition of tenure rights, (a) A teacher acquire* tenure rights in a district 
when he

(1) possesses a standard teaching certificate;

(2) has been employed s ■ a teacher in the same * '-.trict co-’muously for two full school 
years and is reem ployed for the school yesi immediately follow ing thu two full school years.

(b) The tenure rights acquired under (a) of this section become effective on the first day the 
teacher performs teaching services in the district during the school year immediately follow ing the 
two fu ll school years. (Sec I ch 92 SLA I960; o n  Set. 17 ch 98 SLA 1966)

le e . 14.20.156. Effect of senure r i^ its . (a) A teacher who has acquired tenure n#sts has the 
r i^ it  to employment w ithm the district during continuous service

(b) A  teacher who has acquired tenure ngnts may agree to a new contract at any time. 
However, If the teacher lath to agree to a new contract, the provisions of the previous contract are 
continued subject to sec. 158 of this chapter. (Sec. 18 ch 98 SLA 1966)



40
•• - 7 "

Sec. 14.20.158. Continued contract provisions. Continuation of the provisions of a teacher's 
contract according to secs. 145 or 155 of this chapter does not

(1) affect the alteration of the teacher's salary in accordance with the sal*. -y schedule 
prescribed by state law. or in accordance with a local salary schedule applicable to all teachers in the 
district and adopted by bylaws;

(2) lim it the right of the employer to assign the teacher to any teaching, administrative, 
or counseling position for which the teacher is qualified; or

(3) lim it the right of the employer to assign the teacher, as is reasonably necessary, to 
any school in the district. (Sec. 19 ch 98 SLA 1966)

See. 14.20.160. Lost of tenure r i^ ttt . Tenure rights are lost when the teacher's employment 
in the district is in te rnrted  or terminated, or when the teacher reaches the age of 65. (Sec. 1 ch 92
SLA 1960; am Sec. 1 ch 134 SLA 1965; am Sec. 20 ch 98 SLA 1966)

Sec. 14.20.165. Reiteration of tenure rights. A teacher who held tenure rights and who was 
retired due to disability urder AS 14.25.130, but whose d isability (1) has been removed, and the 
removal of that disabi'itv is certified by a competent physician fo llow ing a physical or mental 
examination, or (2) has been compensated for by rehabilitation or other appropriate restorative 
education or training, and that rehabilitation or restoration to health has been cortified by the 
division of vocational rehabilitation of the Department of Education, shall be restored to fu ll tenure 
rights in the district from which he was retired, at such time as an opening for which he is qualified 
becomes available. (Sec 1 ch 71 SLA 1975)

Sec 14^0.170. Dismissal, (a) A teacher, including a teacher who has acquired tenure rights, 
may be dismissed at any time only for the fo llow ing causes:

(1) incc mpetency, which is defined as the inab ility or tha unintentional or ir.tentional 
failure to perform the teacher's customary teaching duties in a satisfactory manner.

(2) immorality, which is defined as the commission of an act which, under the laws of 
the state, constitutes a crime involving moral turpitude; or

(3) substantial noncompliance with the school laws of the state, the regulations o ' 
bylaws of the department, the bylaws of the district, or the written rules of the superintendent.

(b) A teacher may »  suspended temporarily w ith regular compensation during a period of 
investigation to determine whether or not cause exists for the issuance of a notification of dism .sal 
according to sec. 180 of this chaptai. (Sac. 2 ch 92 SLA 1960; am Sac. 21 ch 98 SLA 1966; am Sec.
1. 2 ch 104 SLA 1966)

1

Sec. 14.20.176. Nometwitfon. (a) A teacher who he* not acquired tenure rights is subject to 
nonretention for the school year following the expiration of his contract for any cause whicn the 
employer determines to be adequate. However, at his request, the teacher is entitled to a written 
statement of the cause lo t his nonretention The boards of city and borough school districts and 
regional educational attendance . as shall provide by regulation or bylaw a procedure under which 
a nonretamed teacher may. at his request, be heard informally by the board.

(b) A teacher who hat acquired tenure rights is subject to nonretention for the follow ing 
school year only for the follow ing causes;

(1) mcompetency. which it defined as th t m ab lity  or the unintentional or intentional 
failure to perform the teacher's customary teaching duties in a satisfactory manner.

(2) imnso aiity, which is defined as the commission of an act which, under the laws of 
the state, constitutes < crime involving moral turpitude,

(3) substantial noncompliance w ith the school lews of th* state, the regulations or 
bylaws of the department, the bylaws of the district, or the written r u k .o f  the superintendent; or

(4) e necessary reduction of staff occasioned by a decrease m school attendance.

(Sec. 22 ch 98 SLA 1966; am Sec 1 th  U  SLA 1968; am Sac 13ch 46 SLA 1970. am Sec. IS c h  
124 SLA 197S)
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MEMORANDUM OF SUPPORT

This m e m o r a n d u m  is presented by NEA-Alaska as a general 
o v e r v i e w  of rorae of the basic reasons relative to the 
need to change and improve the teacher negotiations law:
AS 14.20.550 - 14.20.610. It is intended to provide the 
reader w i t h  some of the basic data, rationale, and argue- 
ments for said change. NEA-Alaska welcomes the opportunity 
to provide Jditional supportive information, especially as 
it m a y  pertain to the various problems attendant to teacher 
negotiations throughout the State.

1• General Reasons to Change the S trtuta?

The bargaining process has lengthened significantly in recent 
years. This is due primarily to the fact that the bargaining 
law as it is presently written does not provide for finality 
of the process and is ambiguous at best relative to impasse 
procedures. The result has been significantly increased frus­
tration on both sides of the bargaining table which creates 
high potential for conflict and confrontation. There is no 
incentive for early resolution of negotiations. Where there 
is legislation providing public employees and toachcrs with 
the right to negotiate their terms and conditions of employ­
ment, it is essential that this legislation define a process 
w h i c h  enhances the potential for agreement between the parties.

2. Positive Effect of the Proposed Changes?

In any negotiations process the best agreement is the one which 
is reached between the parties. The presence of a mediation/ 
arbitration provision within tho impasse procedures increases 
the potential for a voluntary bilateral agreement between tho 
parties. It provides an orderly process with appropriate time 
frames wh i c h  lead to clear finality; an Agreement. When final 
and binding arbitration is the last step in impasse procedures.



both parties are forced to constantly re-examine the reasonableness (
of their positions on the issues. W i t h  the mediator also having I
statutory authority to function as an arbitrator, thus making final 
determinations if necessary, the mediator can cause the parties to 
constantly examine their positions on the issues and more effectively 
make recommendations which would lead to their resolution short of ! 
imposing an arbitration award. Use of the "last best offer" tech­
nique on an item by item basis is of significant value to the 
mediation/arbitration process in that it forces the parties to c o n­
stantly examine the reasonableness and validity of their positions 
against the possibility that they may have to stand the tests and 
scrutiny of objective third party analysis. Additionally, last best 
offer on an item by item basis clearly restricts the latitude of the 
mediator/arbitrator and insures that any award will be within the 
parameters set by the parties themselves.

3. Arbitration in the Teacher Bargaining Law Benefits the P u b l i c :

The mere presence of arbitration as the final step in the impasse n 
procedures in the teacher bargaining law significantly diminishes, 
if not eliminating entirely, the conflict potential which exists in 
the negotiations process. It is a fair, equitable, and objective 
m e c hanism for dispute resolution and clearly increases the potential 
for a bilateral agreement reached short of implementation of the 
arbitration process. By so doing, the continuity of the instruc­
tional program is assured. Negotiations settlements reached by the 
end of a given school year also favorably insure the stability of the 
teaching staff and provide the employer more reliable information to 
use in the recruitment process. The statutory changes which have 
been proposed provide the parties with access to the m ediation/arbitra­
tion process at any time on a voluntary basis while assuring statutory 
access to either party after March 1. This insures a final agreement 
by the end of the school year. It further protects the public intere 
by restricting the arbitrator to an award which does not require a tax 
rate increase or additional funding from any source. Finally, th 
changes provide an equity which has been missing. Since 1972, certain 
categories of public employees in essential services in Alaska, ncgotia 
ting under the Public Employment Rolations Act, have had access to fina 
and binding arbitration. If we are to suggest that teaching and e d u c a­
tion is so important that disruption of the program is to be minimized, 
arbitration as the final step in the bargaining process is essential.

4. Criticisms from O p p o n e n t s :

Some suggest that arbitration may usurp the local control of a school 
board. This attitude represents a conflict in thinking in that school 
boards have a statutory obligation to also negotiate with certificated 
employees on matters pertaining to their employment and fulfillment 
of their professional dutios and enter into Agreements regarding tho 
same. Further, it suggests a possible admission by som- that the posi­
tions taken on some of tho bargaining issues aro not reasonable or 
defensible. Third party intervention as a dispute settlement t-'ocoduro 
has long been established as effective in Alaska, around t*e country 
and in the private sector for many years. Tho statutory procedures, 
which provide for binding arbitration, have been in place and working 
for a number of years and have been accepted as a means of dispute 
rtiolution, Tho reality of this nrocoss shows us that tho partios 
reach agreement on tho<r differences in the vast majority of cases
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without the need for arbitration. Another argument put forward 
is that of resisting 'out3ide' intervention in the dispute. H o w­
ever, as was previously stated, "outsiders" acting as arbitrators 
are the very people who are effective in the grievance dispute 
settlement process. Further, school boards are increasingly hiring 
"outsiders" to represent them in negotiations and to act on cheir 
behalf in the process. In agreeing that the current teacher bargain­
ing law is in reed of improvement, opponents must recognize that the 
bargaining process is compatible with the statutory responsibility 
to make decisions attendant to educational policies. Collective 
negotiations is a process by which the parties may reach, agreement 
on matters which are of mutual concern.

5. Other Supportive Data and I n formation:

Two major studies recently conducted within the State of Alaska have 
concluded that Arbitration is a viable means for the definition of 
finality to the teacher negotiations process. The Governor's Blue 
Ribbon Commission on the Teacher Bargaining Law and the Task Force on 
Labor Relations established by the Anchorage School Board of Education 
essentially came to the same conclusions in support of arbitration. 
Recent surveys by various Legislators found significant public support 
for arbitration, one of them at a level in excess of 75fc. States 
around the nation are moving toward arbitration as the effective, fair, 
and equitable means of resolution of negotiations disputes as d e m o n­
strated by the data which ,'s attached. In speaking before the Blue 
Ribbon Conuni-sion the representative of the Federal Mediation and 
Conciliation Service advocated consideration of the mediation/arbitra­
tion option. Data from around the nation shows an increasing frequency 
of arbitration being provided for in bargaining laws. This same data 
reveals no noticeable change in the substance in arbitrated settlements 
and; where the law has been in place for a number of years, fewer situa­
tions where the parties have the need to avail themselves of the arbitra 
tion process. In other words, they are succcsfully reaching bilateral 
agreements short of intervention by the arbitrator. Further, it should 
be noted that the uso of arbitration is increasing in private sector 
bargaining and in tho judicial arena in civil disputes.

With an increasing number of teacher bargaining disputes going into 
the impasse process and not coming to re- lution until after the school 
year commences, it is essential that wc *.ovide for final and bindinq 
arbitration now.

Respectfully submittedt 

Robert Manners 
Executive Secretary


