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As p r e l i m i n a r y  i n f o r m a t i o n  for c o n s i d e r a t i o n  of legislation, 
you have asked for a brief r e v i e w  of laws applic a b l e  to o v e r­
sight r e s p o n s i b i l i t y  for e ducat ional programs in the state's 
u norga n i z e d  borough.

Until July of this yeur, state support for the costs of 
op e r a t i n g  the state's regional educational a t t e n d a n c e  areas 
is provided under AS 14.08.121, a version of the general 
founda tion p r o g r a m  support formula suppl e m e n t e d  by an 
additional amount r e p r e s e n t i n g  a state c o n t r i b u t i o n  in lieu 
of local tax effort. In July, as the r equi rement that a 
city or borough  contri b u t e  a "local e f f ort" is deleted, 
m oney for the support of operational costs of the state's 
regional ed ucational atten d a n c e  areas shifts to p r o g r a m  
support payable d i r ectl y under the fou ndation p r o g r a m  
support formula, without significant differen ce from the 
f o r m u l a ' 8 a p p l i c a t i o n  to city and borough districts.

In the course of this calendar year, p r o g r a m  support for the 
rural schools will b e g i n  more c l osely to a p p r o x i m a t e  p r o g r a m  
support payable to municipal districts. Accordingly, p r o­
visions of \aw by w h i c h  the leg islative and e x e c u t i v e  b r a nch es 
m o nit or the calculation, payment and use of the funds payable  
to municipal school districts will come to apply to regional 
educatio nal a t t e n d a n c e  areas.
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The f o l l o wing three p rovis i o n s  of law g e n e r a l l y  serve as the 
basis of the Depar t m e n t  of Educ ation's a u t h o r i t y  with respect  
to d e t e r m i n a t i o n  and r e v i e w  of use of p u b l i c  school f o u n d a t i o n  
pr o g r a m  receipts:

"Sec. 14.17.080. C O M P U T A T I O N  BY DISRICT. By O c t o b e r  30 
of the prefiscal yea* each d i s t r i c t  shall submit to the 
c o m m i s s i o n e r  a pre lim i n a r y  r e p o r t  of c o mputation s for 
the f o l l o w i n g  fiscal year of the d istrict's  b asic need  
as defi ned in AS 14.17.021; the a m ount w h i c h  it expects  
to match under the provisions  of AS 14.17.071; and the 
amount  for supp lemental programs w h i c h  has b e e n  a p p r o v e d  
for funding c o n s i d e r a t i o n  by the commissioner. Each 
di s tr ict shall ma ke the c o m p u t a t i o n s  in the m a n n e r  p r e­
scribed by AS 14. 17.080 - 14.17.150. The c o m p u t a t i o n s  
are the basis for r e q u e s t i n g  l e g islative a p p r o p r i a t i o n s  
and for m a k i n g  prelim i n a r y  pay ments under tne p ublic  
school f o u n d a t i o n  p r o g r a m .

"Sec. 14.17.150. D U ’Y O F  C O M M I S S I O N E R  TO E X AMINE A N D  
T A B U L A T E  COMPUTATIONS, (a) The comm i s s i o n e r  shall e x amine  
the p r e l i m i n a r y  reports s u b m i t t e d  by each dis trict to 
determine that they are c o r r e ctly computed. If the 
a llotments are incorr e c t l y  computed, the c o m m i s s i o n e r  
shall either ( 1 ) o btain a correct c o m p u t a t i o n  from the 
district, or (2 ) make a c o * rect c o m p u t a t i o n  based on 
I nformation  available to him, and give notice of the 
c o r r e c t e d  c o m p u t a t i o n  to the district. The c o m m i s s i o n e r 
shall r e v i e w  supplements, p r o g r a m  a p p lic ations an<r n o t l T y  
tTio d i s t r i c t  w h e t h e r  its supplemental p r o g r a m  is a p p r o v e d  
T o r  inclusion In Its foundation p r o g r a m  c o m p u t a t i o n s .

"Sec. 14.17.190. R E S T R I C T I O N S  G O V E R N I N G  R E C E I P T  AND 
E XPENDITURE  O F  M O N E Y  FROM PUBLIC S C H O O L  FOUNDAT ION  
ACCOUNT, (a) The public school f o u n d a t i o n  money  
distr i b u t e d  to a district during a year si ill be 
received, held, and e x p e n d e d  b y  the d i s trict  subject to 
the provisions  of law and regulations p r o m u l g a t e d  hy' 
the d e p a r t m e n t .

"(b) Each d i e trlct shall m a i n t a i n  fin a n cial records 
of tho receipt ancP^lslnirsement of public school foundation  
m o n e y  and money a c q u ired from local effort. The r e cords 
m ust. i>t? in the form j r c nulred by the c o m m 1 ssloner andHare  
subject to aiTHITTiry the c o m m T s H l o n e r  o r ~ t h e  b o a r d  at: any tTi»e." (kaphasIs added)



In additional, some few substa n t i v e  r e q u i r e m e n t s  h a v e  b e e n  
e s t a b l i s h e d  and imposed on school districts b y  law:

"Sec. 14.17.081. M I N I M U M  E X P E N D I T U R E  FOR INSTRUCTION.
(a) Each district shall b udget for and spend a m i n i m u m  
of 55 p e r c e n t  of its school o p e r a t i n g  e x p e n d i t u r e s  in 
each fiscal year on the instructi onal c o m p onent  of the 
d i s t r i c t  budget.

"(b) T h e  c o m m i s s i o n e r  shall r e j e c t  a d i s t r i c t  b u d g e t  
w h i c h  does not comply with (a) of this s e ct ion and, 
unless  a w a i v e r  has b e e n  g r anted b y  the state B oard  of 
E d u c a t i o n  und er (d) of this section, shall w i t h h o l d  
p a y ments of state aid trom that district, b e g i n n i n g  
with the p a y m e n t  for the second full m o n t h  after 
r e j e c t i o n  a n d  c o n t i n u i n g  until the school b o a r d  o f  the 
district revises the district budget to c o m p l y  with (a) 
o f  this section.

"(c) T h e  c o m m i s s i o n e r  shall r e v i e w  the annual 
audit of each district for complianc e with the e x p e n d i­
ture r e q u i r e m e n t s  of (a) of this section. If he 
determines that a district does not meet those 
requirements,  the c o m m i s s i o n e r  shall advise the 
district of his d e t e r m i n a t i o n  and c a l c ulat e the 
perce n t a g e  of defici e n c y  in r e q uired e x p e n d i t u r e  and 
deduct that perce n t a g e  from state aid paid to the 
d i s trict for the current fiscal year, b e g i n n i n g  w i t h  
the payment for the second full month after his 
determinatio n, unless a w a i v e r  has b e e n  g r a nted by the 
state Board of E d u c a t i o n  under (d) of this section.

"(d) A d i s t r i c t  which has b e e n  determ i n e d  '>y the 
c o m m i s s i o n e r  to be out of complia nce with the requirements  
of this s e c t i o n  may, w i t h i n  2 0  days of the c o m m i s s i o n e r ' s  
d etermination, request a waiver by the state Board of 
E d u c a t i o n  of the imposi t i o n  by the c o m m i s s i o n e r  of any 
reduction in state aid payments under (b) or (c) of 
this section. The request must be s u b m i t t e d  to the 
L e g i s l a t i v e  Budget and Audit C o m m itt ee and must be in 
w r i t i n g  and include an analysis of the reasons and 
causes for the distric t's inability to c o mpl y with the 
r e q u i r e m e n t s  of this section. The L e g i s l a t i v e  Budget 
and Audit C o m m i t t e e  shall r e v i e w  the distri c t ' s  request 
and forward it, a l o n g  w i t h  the c o mmittee' s r e c o m m e n d a t i o n s

_
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o n  it, to the state Boa rd of E d u c a t i o n  w h i c h  s ha ll either  
grant or den y the waiver.

"(e) T h e  c o m m i s s i o n e r  shall submit an annual 
report on actions taken b y  h i m  or the state Board of 
E d u c a t i o n  unde r this s e c t i o n  to the L e g i s l a t i v e  B udget  
and Audit C o m m i t t e e  by A pril 15 of each year.

"Sec. 14.17.082. FUND B A L ANCE C H A N G E S  IN S C H O O L  
O P E R A T I N G  FUND, (a) Each district h a y i n g  at least 
400 i n s t r u c t i o n a l  units under AS 14.17.031(a) m a y  
accumu l a t e  a fund balance in the sch(ol o p e r a t i n g  fund 
of s e ven p e r c e n t  of its expendit ures. Each d i s tri ct 
h a v i n g  less than 400 i n s t ructi onal units m a y  a c c u m u l a t e  
a fund b a l a n c e  of 1 0  p e r c e n t  of its expenditures.

"(b) The commi s s i o n e r  shall r e v i e w  the annual audit 
o f  each d i s t r i c t  to a s c e r t a i n  changes in the y e a r - e n d  
op e r a t i n g  fund b a l a n c e  of the districts, and n o t i f y  
districts and the state Board of Education, t h rough a 
w r i t t e n  report, of any fund b a l a n c e  a c c u m u l a t i o n  g r eater  
than that p e r m i t t e d  u n d e r  (a) of this section.

"(c) The state Board of Educati on shall r e v i e w  the 
reports  s u b m i t t e d  to it under (b) of this s e c t i o n  and 
submit a report m a k i n g  r ecom m e n d a t i o n s  w i t h  r e s p e c t  to 
the l egi slative treatment of the fund b a l a n c e s  of those 
districts to the L e g i s l a t i v e  Budget and A udit  C o m m i t t e e  
b y  April 15 o f  ea ch year."

T h e s e  are a lmost the on ly s u bstanti ve p r o g r a m  re quir e m e n t s  
imposed on school d i s tr ict operations by law. Other o v e r­
sight is p r o v i d e d  by r e g u l a t i o n  of the Depa rt m e n t  of 
Education. See, generally, 4 AAC 05 and 4 AAC 06. The 
r e g u l a t i o n s  r e l a t i n g  to school distr i c t  o p e r a t i o n  r e v i e w  are 
adopted  for the most part on the v e r y  general s t a t u t o r y  
a u t h o r i t y  d e f i n i n g  the powers and duties of the department. 
Specific p r o v i s i o n  may be found for a c c o u n t i n g  and a u d i t i n g  
functions in 4 A A C  06.120.

From this b r i e f  review, it is readily apparent that, w i t h  
the sole e x c e p t i o n  of the specific requiremen ts set out in 
AS  14.17.081 and 14.17.082 r e l a t i n g  to m i n i m u m  expenditure s, 
r e v i e w  of school district functions by the d e p a r t m e n t  is 
left to the d i s c r e t i o n  of officials of the dep artment. As a
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statutory matter, the d e g r e e  of legi sl a t i v e  i n v o l v e m e n t  has 
b e e n  even more removed: the l e g i s l a t u r e  has g e n e r a l l y  p r o­
vid e d  financial s u pport as d e t e r m i n e d  by a p p l i c a t i o n  of 
public school f o u n d a t i o n  p r o g r a m  formulas, added to p r o grams  
b y  a u t h o r i z i n g  s u p p l e m e n t a r y  p r o grams (or b y  direct a p p r o­
priation), and d e l e g a t e d  to the L e g i s l a t i v e  Budget and Audit 
Committee the o p p o r t u n i t y  to r e v i e w  and c o n s i d e r  any r e p orts  
w h i c h  are p r o v i d e d  that discuss complian ce w i t h  m i n i m u m  
i n s t r u c t -’ m  u n d e r  AS 14.17. 081 a n d  1A.17.082. E x c e p t  for 
particula audits that m a y  h a v e  b e e n  d i r e c t e d  by the 
L e g i s l a t i v e  Budget and Audit Committee, there appears very 
little that suggests that the legislat ure has co ncerned  
itself w i t h  the d a i l y  o p e r a t i o n  of school d i s t ricts in the 
p r o v i s i o n  of e d u c a t i o n a l  services.

II

The exercise of " o v e r s i g h t "  b y  the e x e c u t i v e  and l e g i s­
lature w i t h  r e s p e c t  to school imp rov e m e n t s  is e q u a l l y  as 
cogenL. Historic ally, city and b o r o u g h  school districts 
have g e n e rally be r e s p o n s i b l e  for planning, d e s i g n  and 
constru ction of school facilities, w i t h  guidance and 
limitations i m p osed  by local voters through the d ev ice of 
approval or r e j e c t i o n  of general o b l i g a t i o n  bonds. The 
state reimb urses the m u n i c i p a l  d i s t ricts for their debt 
service costs i n c urred under a rather e l a b orate  p a yment 
p r o g r a m  (AS 43.18.100). Moreover, the state has corne to the 
aid of these m u n i c i p a l  d i s t ricts by a number of ad hoc 
devices i n c l u d i n g  "1) b o n d  g u a r a n t e e  funds (AS 2 9 . 5 8 . 3 2 0  - 
29.85.345), (2) c o n s t r u c t i o n  adva nce accounts (AS 4 3 . 1 8.105 - 
43.18.135), and (3) oirect cash appropriation. More  recently, 
a lair^r role in school c o n s t r u c t i o n  o v e r s ight has been 
assumed hj D e p a r t m e n t  of Education. A rather i m p osing  
set of '. g u 1 <vc ions has been a d opt ed (4 AAC 31, copy enclosed) 
by which t’ -• approval of the c o m m i s s i o n e r  is p r e r e q u i s i t e  
for the payment ot a v a i lable Gahool support.

“u w e v e r , rural s p Ii o a I —  *■« virtual ly e x c l u d e d
from t h -  ~“cl n purview. The applicab le regional
~ju«-rtUonnl a t t e n d a n c e  area c o n s t r u c t i o n  statutes tie act 
school c o n s t r u c t i o n  in rural areas to the D epar tment of 
T r a n s p o r t a t i o n  and Public Facilities:

actual

"Sec. 14.08.101. POWERS. A r e g l - m l  school b o a r d  may



I

* * *

"(7) r e c o m m e n d  to the c o mmis sioner [of education] 
a school c o n s t r u c t i o n  and r e h a b i l i t a t i o n  p r o g r a m  b a s e d  
on an e v a l u a t i o n  of the c o n d i t i o n  of existing school 
f a c i l i t i e s  and a d e t e r m i n a t i o n  of the requir e m e n t s  for 
n e w  school construction, r e h a b i l i t a t i o n  or other u p­
gra d i n g  of school facilities, and provide for the 
c o n s t r u c t i o n  and r e h a b i l i t a t i o n  or other u p g r a d i n g  of 
school faciliti es w h e n  grants are m a d e  to it b y  the 
Depart m e n t  of Public Works under AS 1 4 . 0 8 . 1 6 1 j and

* * *

"(9) by r e s o l u t i o n  a d o p t e d  b y  a m a j o r i t y  of all 
the m e m b e r s  of the b o a r d  a nd p r o v i d e d  to the c o m m i s s i o n e r  
of the department, assume o w n e rship  of all land and 
bu i l d i n g s  u s e d  in r e l a t i o n  to the schools in the regional  
ed u c a t i o n a l  a t t e nanc e area.

"Sec. 14.08.151. L A N D  A N D  BUILDINGS, (a) E x c e p t  as 
p r o v i d e d  in (b) of this s e ction and AS 14.08.161(g), 
the o w n e r s h i p  of land and bui ldings used in r e l a t i o n  to 
regio n a l  e d u c a t i o n a l  a ttend a n c e  area schools shall r emain  
ve s t e d  in the state, and use permits shall be g i v e n  to 
the r e g i onal school boards.

"(b) A r e g ion al school b o a r d  may, b y  resolution, 
request, and the c o m m i s s i o n e r  of the department h a v i n g  
r e s p o n s i b i l i t y  shall convey, title to land and b u i l ding s 
used in r e l a t i o n  to regional ed ucational a t t e n d a n c e  
area schools. If the state holds less than fee title 
to the land, the c o m m i s s i o n e r  of the department h a v i n g  
r e s p o n s i b i l i t y  shall c onvey  the entir e interest of the 
state in the land to the r egional school board.

"Sec. 14.08.161. S C H O O L  CONSTRUC TION, REPAIR, A N D  I M P R O V E­
MENT. (a) The d e partment [of education] shall

" ( 1 ) b a s e d  on r e q uest s cor funding of projects 
m a d e  by the regional school boards to the D e p a r t­
men t  of E d u c a t i o n  u n d e r  AS 14.08.101(7), select  
n e c e s s a r y  pr ojects for the construction, repair, 
o x  improv e m e n t  of schoolsi

i
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" ( 2 ) r e c o m m e n d  to the governor  an a p p r o p r i a t i o n  of 
funds for the d e s i g n a t e d  projects on the basis of 
its d e t e r m i n a t i o n  of funds n e c e s s a r y  for ea ch p r o­
ject and the prioriti es e s t a b l i s h e d  by it among  
the p r o jects and include a r epor t of the p r oject  
reques ts made b y  the regional school boards; and

"(3) submit to the l e g i s l a t u r e  w i t h i n  the first 
1 0  days of s e ssion a report of the p r o j e c t  requests 
m a d e  by the regional school boards.

••
"(b) In e s t a b l i s h i n g  its r e c o m m e n d e d  priori t i e s  

a mong projects r e q u e s t e d  b y  the regional school boards, 
the Department of E d u c a t i o n  shall evaluate, among others, 
the f o l l o w i n g  factors:

" ( 1 ) priorities a s s i g n e d  b y  the regional school 
boards to the p r o je cts r e q u e s t e d  by them;

" ( 2 ) em erg e n c y  requirements;

"(3) number of u n h oused students;

"(4) new local e l e m e n t a r y  or secondary programs;

"(5) existing  c o m m u n i t y  and school faciliti es and 
their condition;

" ( 6 ) e c o nomic  and social sta bi l i t y  of tl community; 
and

"(7) p u b l i c  facilities p r o c u r e m e n t  policies d e v e lo ped  
by the Department of Public Works under AS 35.10.160  
35.10.200.

u (c) School construction, repair, and impr ovement  
projects shall be carried out by the De artment of 
Public W orks unless funds for a project are g r a nted to 
a regional school b o a r d  under (d) of this section.

"(d) Regional school boards m a y  apply to the D e p a r t­
ment of T r a n s p o r t a t i o n  and P u b’ic Facilities for a grant 
of all or part of the fo ids a l l o c a t e d  for their school 
construction, repair, d improveme nt projects. W h e n  a 
r egional school b oa rd .pplics for a grant of funds, the
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depart m e n t  shall grant funds to a regional school b oard  
for a school construction, repair, or i mprove ment project, 
and, if the request is for all funds allocated, shall 
provide for the a s s u m p t i o n  by the regional school b o a r d  
of all of the d e p artment' s r e s p o n s i b i l i t i e s  r e l a t i n g  to 
the planning, design and c o n s t r u c t i o n  of an edu cat i o n a l  
facility. Thereafter, the b o a r d  shall

" ( 1 ) select the a p p r o p r i a t e  professiona l p e r s onnel  
to develop the designs;

■

" ( 2 ) approve or disap p r o v e  the a ppropriate  designs 
or r e v ised designs; and

"(3) u n d e r t a k e  construction,  re pair or improv e m e n t  
of the educat i o n a l  facility.

"(e) To carry out the p u rpose cf this section, the 
Department of T r a n s p o r t a t i o n  and Public Facil ities sHaTl 
a d opt r e gulati ons r e l a t i n g  to the a p p l i c a t i o n  for and 
the m a k i n g  and the m a n n e r  of a d m i n istration of grants 
w h e r e i n  tne r e s p o n s i b i l i t y  for school constructioriT 
repair and improvement is assumed b y ^ r e g l o n a f  s c h o o l 
boards under (d) of this s e c t i o n . The depar t m e n t  shall 
include in grant cont racts terms and conditions r e q u iring  
a regional school b oard and its contractors to adhere 
to the p rovisio ns of AS 36.05.010 with respect to the 
p a yment of wage rates on c o n s t r u c t i o n  projects, and 
AS 36.10.010 with respect to employment prefe r e n c e  and 
m a y  rquire  Jlffercnt terms in grant contracts for dif ferent  
projects to meet local conditions and uniqua requirem ents 
and to assure compli a n c e  w i t h  the public facilities 
procurement policies d e v e l oped by the dep artment under 
AS 3 5 . 1 0.160 - 35.10.200.

"(f) O w n e r s h i p  of supplies and equipm ent p u r c h a s e d  
with funds a p p r o p r i a t e d  for school construction, repair, 
or i m pro vement vests in the regional school b o a r d  r e c e i v i n g  
them.

"(g) Title or suffic ient interest d e t e r m i n e d  a c c e p t a b l e  
by the d epar tment to an approved site for a school b u i l d i n g  
to be constructed, r e p a i r e d  or improved by a regional 
school boa rd shall be v este d in tne state or in the 
respective regional school board."
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Ihe locus of r e s p o n s i b i l i t y  for i n i t i a t i n g  and s u s t a i n i n g  a 
public school c o n s t r u c t i o n  projec t in the u n o r g a n i z e d  b o r o u g h  
rests w i t h  the regional e ducation al attend a n c e  a r e a  school 
board. While the Department  of T r a n s p o r t a t i o n  and Public 
Facilities shall, under AS 14.08.161(e), adopt r e gulations 
"relating to the a p p l i c a t i o n  for and the m a k i n g  and the 
m a n n e r  of a d m i n i s t r a t i o n  of grants w h e r e i n  the r e s p o n s i b i l i t y  
for school construction, repair and improvement is assumed 
b y  the regional school boards", in a quick r e v i e w  of the 
state's Admini s t r a t i v e  Code, I was unable to locate those 
regulations. (The school c o n s t r u c t i o n  r e g ulations of the 
Department of E d u c ation (4 AAC 31) apply, by their terms, to 
"new school construction, additions or r e h a b i l i t a t i o n  with 
funds granted to the m under AS 14.08.1 61(d)." But those 
regula t i o n s  are part of a plan b y  w h i c h  the c o m m i s s i o n e r  of 
e d u c a t i o n  shall m o nitor m o n e y  p r o v i d e d  to his d e p a r t m e n t  for 
a l l o c a t i o n  for school c o n s t r u c t i o n  and it is clear that rural 
school constr u c t i o n  mo ney is a p p r o p r i a t e d  to the Depart m e n t 
of T r a n s p o r t a t i o n  and Public Facilities.) Weie the r egula tions 
in effect —  and I cannot say that they are not —  p r e s u m a b l y  
that body of r egula t i o n s  m ight serve as some a u t h o r i t y  by 
w hich to control the manner of c o n t r a c t i n g  for and d i s b u r s i n g  
m o n e y  a p p r o p r i a t e d  for c o n s t r u c t i o n  of parti c u l a r  rural schools.

The legislature's oversight role with r eference to planned  
rural school c o n s t r u c t i o n  is no greater, in effect, than the 
role p resently p l a y e d  by the legislature in receiving, reviewing, 
and a p p r o p r i a t i n g  for c o n s t r u c t i o n  of design a t e d  rural school 
facilities, w h e t h e r  plans for c o n s t r u c t i o n  are b r o u g h t  forward 
w i t h i n  the public facility p r o c u r e m e n t  p r o gram of the D e p a r t m e n t  
of T r a n s p o r t a t i o n  and Public Facilities (AS 35.10.180) or 
s ubmitted by individual legislators on behalf of constltutents.
As to com pleted rural school c o n s t r u c t i o n  projects, or projects 
in completion, there is no systematic  review p r o cess outlin ed 
for the legislature (except for spec ific audits w h i c h  may be 
requested by one or another legislator).

Ill

In an earlier o p i n i o n  request, you asked

( 1 ) w h e t h e r  service areas of the u n o r g a n i z e d  b o rough
arc agencies of the statei



(2 ) w h e t h e r  t h 2 e x e c u t i v e  or the l e gislat ive b r a n c h  
has a fiscal o v e r s i g h t  r e s p o n s i b i l i t y  for the service 
areas in the u n o r g a n i z e d  borough;

(3) w h e t h e r  this o v e r si ght r e s p o n s i b i l i t y  should be 
d e f ined b y  statute; and

(4) w h a t  m e c h a n i s m  s h o u l d  be e m p l o y e d  b y  the l e g i s­
lature if it is to retain p r i n cipal r e s p o n s i b i l i t y  for 
o v e r s i g h t  of services areas of the u n o r g a n i z e d  borough.

IV

Th e r e  is no clear answer as to w h e t h e r  a regional e ducat i o n a l  
attendance area is a state agency. In a p r e l i m i n a r y  draft 
r esponse to your e a r lier questions, V a l e r i e  T e h a n  p r o v i d e d  a 
little of the b a c k g r o u n d  by which  "service a r e a ^ "  were first 
c onsid e r e d  for use w i t h i n  the state's " u n o r g a n i : e d  borough":

"The rati o n a l e  for the e s t a b l i s h m e n t  of s e rvice areas 
in the u n o r g a n i z e d  b o r o u g h  was derived from A r tic le X, 
sections 4 through 6  of the Alaska Constitution.
Section  4 e s t a b l i s h e d  the a s s e m b l y  u s  the g o v e r n i n g  
body of the o r g a n i z e d  borough. S e c tion 5 gave the 
as s em bly the power to e s t a b l i s h  'service areas' to 
provide special services w i t h i n  the o r g a n i z e d  borough. 
Section 6  gave the state legislat ure the a u t h o r i t y  to

Erovide for the perfo r m a n c e  cf services in the u n o r g a n i z e d  
orough that it deems 'necessary or advisable'. It 

also grante d the legislature  the a u t h ori ty to e x e rcise  
any power or function in the u n o r g a n i z e d  b o r o u g h  that 
the assembl y m a y  e x e rci se in the o r g a n i z e d  borough. 
Consequently, in 1972, the legislature enact ed AS 29.- 
03.020 a u t h o r i z i n g  the legislature  to e s t a b l i s h  
'service areas' w i t h i n  the u n o r g a n i z e d  b o r o u g h  to 
provide  special services.

"There does not appear to be any indi ca t i o n  that the 
delegates intended to create state 'agencies' when they 
p r o v i d e d  for the creation of 'service areas'.
Victor Fischer refe rred to a discus s i o n  on the c r e ation 
of an a g ency in A laska's C o n s t itutional  C o n v e n t i o n . 
Ac c o rding to Fischer', "the del egates belie v e d  that 'no 
agency, d e p a r t m e n t  or commiision' sh ould be c r e a t e d  by 
the c o n s t i t u t i o n  unless 'a gr ave need existed'. In



light of the fact that other 'agencies' w e r e  c r e a t e d  in 
the cons titution, but the t e r m  service areas' was u s e d  
for the p u r p o s e s  of A r ti cle X, s e c t i o n  5, it could not 
h a v e  b e e n  the i n t e n t i o n  of the c o n v e n t i o n  to create an 
' a g e n c y '."

To the c o n tr ary is the d e c i s i o n  of the A lask a S u preme  Court 
in A l a s k a  S t a t e - O p e r a t e d  School S y s t e m  v. Mueller, 536 P . 2d 
99 T1975V:

"Article VII, s e c t i o n  1 of the A l a s k a . C o n s t i t u t i o n  provides 
in part:

'PUBLIC EDUCATION. The le gisl a t u r e  shall b y  genera . 
law e s t a b l i s h  and m a i n t a i n  a s y s t e m  of p u b l i c  schools 
o p e n  to all c h i l d r e n  of the State, and may p r o v i d e  
for other p u b l i c  educat i o n a l  institutions.'

" Pursuant to this c o n s t itutional mandate, the l e gislatu re  
e n acted a g e neral and c o m p r e h e n s i v e  body of laws p r o v i d i n g  
for the e s t a b l i s h m e n t  and m a i n t e n a n c e  of p u b l i c  shcools 
throug h o u t  the state. Subject to statutes r e l a t i n g  to 
p u b l i c  schools and the super v i s o r y  a u t h o r i t y  of the 
state D e p a r t m e n t  of Education, the m a n a g e m e n t  and 
control of schools in o r g a n i z e d  b o r o u g h s  and home rule 
and first class cities outside b orou g h s  is v e s t e d  in 
the b o r o u g h  or city  school district. Th e area outside 
o r g a n i z e d  b o r o u g h s  and cities is r e f e r r e d  to as the 
'state-operat ed school district,' and this d i s trict is 
under the m a n a g e m e n t  of the Board of Directors of 
s t a t e - o p e r a t e d  schools. The p u rpose of the latter 
school system, as e s t a b l i s h e d  by statute, is to provide 
p u b l i c  e d u c a t i o n  in the u n o r g a n i z e d  borough. It is 
these schools, refer r e d  to as the Alaska S t a t e - O p e r a t e d  
Sr iool System, w i t h  which we are h e r e  concerned.

"A. »S enjoys a c e r t a i n  amount of a u t o n o m y  and independence. 
T h e  l e g i s l a t u r e  has e s t a b l i s h e d  it as a 'state c o r p o r a t i o n . ' 
In its c o r p o r a t e  name it has the power to sue and to be 
sued, to r e c e i v e  and h o l d  real and personal property, 
to contr act and be c o n t r a c t e d  with, to adopt by-laws 
and a d m i n i s t r a t i v e  rules for the m a n a g e m e n t  and o p e r a t i o n  
of s t a t e - o p e r a t e d  schools, and to accept grants or loans 
from and c o n t r a c t  w i t h  the federal government, the state, 
or Its p o l i t i c a l  subdivisions. The Board of Directors
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of ASOS, c o n s i s t i n g  of nine members, has e x t e n s i v e  p ow ers 
in the m a n a g e m e n t  and control of s t a t e - o p e r a t e d  schools.

"On the o t h e r  hand, A S O S  is s u b j e c t  to c o n s i d e r a b l e  
l e gislativ e and e x e c u t i v e  control. ASOS is e n t i r e l y  a 
c r e a t u r e  of the legis l a t u r e  a n d  derives all of its 
powers f r o m  that b r a n c h  of our state government.
M e m b e r s  of the Boar d of D i r e ctors of ASOS, a p p o i n t e d  b y  
the Governor, are subject to c o n f i r m a t i o n  by the l e g i s­
lature. T h e  legisl a t u r e  p r o vides the state funds 
n e c e s s a r y  to operate  and m a i n t a i n  the s t a t e - o p e r a t e d  
s c h o o l s .

"The n i n e  m e mbers  of the Board of Directors of ASOS are 
a p p o i n t e d  b y  the G o v ernor and serve at his pleasure, 
n o t w i t h s t a n d i n g  the terms for w h i c h  they are appointed. 
The 'exclusive' a u t h o r i t y  of the Board to m a n a g e  and 
control all s t a t e - o p e r a t e d  school m a tt ers is 'subject 
to the state laws and the r e g u l a t i o n s  p r o m u l g a t e d  by 
the s tate Board of Education'. The salary of the 
director of ASOS is subject to the approval of the 
Governor. T he n o n c e r t i f i c a t e d  emp lo y e e s  of ASOS are 
subject to the pr ovi s i o n s  of the State Personnel Act.
The Board of Directors  m u s t  cause the school acco unts  
to be a u d i t i e d  each year and must file a c e r t i f i e d  copy 
of the audit report w i t h  the C o m m i s s i o n e r  of Education. 
The Board mu st submit to the Depar t m e n t  of E d u c a t i o n  
for approval all plans r e l a t i n g  to the establishme nt, 
discon tinuance, or c o m b i n i n g  of its schools, and m a y  
not e x e c u t e  such plans until they are approved. Finally, 
the law provides that the o w n e r s h i p  of real p r o p e r t y  
u s e d  in r e l a t i o n  to s t a t e - o p e r a t e d  schools 'shall r e m a i n  
v ested in the state,' with use permits to be given to 
ASOS, and that any c o n s t r u c t i o n  r e q u i r e d  b y  ASOS is to 
be p e r f o r m e d  by the De part m e n t  of Public Works.

"In b a l a n c i n g  the a u t o n o m y  of A S O S  again st its 
functional and organi z a t i o n a l  co nnec t i o n s  w i t h  the 
l e gis lative and e x e c u t i v e  b r a n c h e s  of government, we 
be lieve the scales w e i g h  h e a v i l y  in favor of the 
c o n c l u s i o n  that for the purposes of the a p p l i c a b i l i t y  
of Civil Rule 4(d)(7) and (8 ) ASOS is an instrument ility 
or agency of the state, as o p p o s e d  to b e i n g  an e ntiiy  
w h i c h  is 'independent' of it. In the e x e r c i s e  of the 
powers c o n f e r r e d  u p o n  it b y  the legislature., ASOS is
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p e r f o r m i n g  the c l e arly g o v ernmental f u n ct ion of f u r n i s h i n g  
e d u c a t i o n  to the c h i ldren of A laska in the u n o r g a n i z e d  
b o r o u g h  (for w h i c h  the legisl a t u r e  is required to p r o v i d e  
by articl e VII, sectio n 1 of the constitution). Mo reover, 
u n lik e local p u b l i c  school systems, ASOS o p e r a t e s  d i r e c t l y  
on b e h a l f  of and under the auspices of the state; its 
services act to the b e n e f i t  of the state and the p u b l i c 
g e n e rally  as it performs those e duca tional functions 
which, in o r g a n i z e d  b o r o u g h s  and cities, h a v e  b e e n  
assumed by p olit i c a l  subd ivisions of the state. In 
v i e w  of these considerations, ASOS' r.ole as an a r m  of 
the state seems manifest. The fact that it was c o n s t i­
tuted as a b o d y  c o r p orate w i t h  the power to sue and be 
sued does not m i l i t a t e  against this c o n c l u s i o n . "

536 P . 2d 99, 100 - 102.

S ince 1975, however, the m e t h o d  of delivery of e d u c a t i o n  
services in the u n o r g a n i z e d  borougl c h a nged dramatically.
Some, though not all, of the cha rac t e r i s t i c s  found b y  the 
court in Alaska S t a t e - O p e r a t e d  School S y s t e m  v. M u eller as 
e v i d e n c e  of the status of ASOS as a state agency have been  
carried forward to the present s y s t e m  of regional e ducat ional 
a t t e n d a r c e  areas. Regional educational a tt endance areas 
r e mai n dependent on the le gislature not only for school 
o p e r a t i n g  expenses but also for c o n s t r u c t i o n  and m a j o r  i m p r o v e­
ment projects. A mendme nts to AS 14.08 a p p r o v e d  by the l e g i s­
lature since the initial enactment of the regional edu cat i o n a l 
atten d a n c e  area d e c e n t r a l i z a t i o n  l egisl ation have e l i m i n a t e d  
d istinctions b e t w e e n  m unicipal school d istricts and their 
c o untry cousins, to the point that re gional educat i o n a l 
a t t e n d a n c e  areas will have, at \ ast as of July 1, 1981, 
v i r t u a l l y  all of the respo n s i b i l i t i e s  of municipal school 
d i s t r i c t s .

A m o r e  recent p r o n o u n c e m e n t  of the state Supreme Court 
suggests that regional e ducat i o n a l  at ten d a n c e  areas are not 
state agencies but rather the e quiva l e n t s  of m u n i cipal school 
districts. In N o r t h w est Arctic Regional Educational A t t e n d a n c e  
A r e a  v. Alaska T u b T f c " S e r v i c e  Kmployces, Local 7 1 , 591 P . 2d 
1 2 9 2  (Alaska 1979), a case e x a m i n i n g  the r e s p o n s i b i l i t y  and 
duty of a regional educa t i o n a l  a t t e n d a n c e  area to n e g o t i a t e  
w i t h  its n o n c e r t i f i c a t e d  emp loyees under then current 
collec t i v e  b a r g a i n i n g  laws, the f o l l o w i n g  appears:
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"Local 71 contends  that the State O p e r a t e d  School S y s t e m  
(ASOS), the R E A A s ' predecessor, could have a s s e r t e d  

; that it h a d  no dut y to b a r g a i n  w i t h  its n o n c e r t i f i c a t e d
employees under AS 23.40.250^5). It further argues  
that ASOS, however, e l e c t e d  to enter into the March,
1974, c o llective b a r g a i n i n g  agree m e n t  w i t h  these 
employees. Becaus e the ASOS e l e c t e d  to b a r g a i n  w h e n  
not required to do so under the PERA, Local 71 concludes 
that the REAAs ha ve w a i v e d  their right to a s sert the 
exemption.

"The first p r o b l e m  w i t h  Local 71's argument is that it 
is not clear w h e t h e r  ASOS could h a v e  claimed  the exemption. 
ASOS m a y  not h a v e  b e e n  a 'school district' u n d e r  AS 23.40.- 
250(5). If ASOS was not a school district, the n o n c e r t i f­
icated e m p l o y e e s  w o u l d  have b e e n  public e m p l o y e e s  cover ed 
by PERA.

"In Beglch v. J e f f e r s o n , 441 P . 2d 27 (Alaska 1968), we 
h e l d  tnat employees of the state o p e r a t e d  school district  
w e r e  emp loyees of the State cf Alaska. At that time 
the school s y s t e m  for the u n o r g a n i z e d  b o r o u g h  was run 
b y  the D e p a r t m e n t  of Education; the ASOS took over as 
the g o v e r n i n g  b o d y  two years later. Thereafter, in 
Alaska S t a t e - O p e r a t e d  Schools S y s t e m  v. M u e l l e r, 536 P . 2d 
99 (Alaska 1975), we held that the ASOS was an a g e n c y  
of the state w i t h i n  the m e a n i n g  of the Civil Rules 
govern ing service of process and pleadings. A l t h o u g h  
n e ither of these cases determine s the status of the 
ASOS under the PERA, they imply that the ASOS was a 
state a gency for p u r p o s e s  other than the Civil Rules, 
and that its em ployees were still employees of the 
state despite the transfer of a u t h o r i t y  f r o m  the 
Department of E d u c a t i o n  to the ASOS. From this it 
follows that the ASOS was a state agency s u b ject to the 
PERA and not a 'school district' wh ose n o n c e r t i f i c a t e d  
e mployees are exempt under AS 23.40.250(5).

* * *

"The doctrine of w a i v e r  is also inapp r o p r i a t e  in the 
present situation. In the first place, it scorns h i g h l y  
doubtful that the concept of w a i v e r  of c o n d i t i o n s  or 
rights found in private  contract cases could or s houl d 
be a p plied in a case invol v i n g  imp ortant p u b l i c  questions.

/
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Moreove r, e v e n  if A S O S  h a d  w a i v e d  its right to c l aim 
e x e m p t i o n  under the PERA, it does not f o l l o w  that the 
REAAs also h a v e  w a i v e d  their right to asse rt the statutor y 
exemption. The REAAs are not simp ly successor s to the ASOS; 
they are i n d e p e n d e n t  e n t itles w h i c h  1 ive b e e n  giv en b road

fowers to run their individual scnool districts as they see 
Tt~ AS 14.08.021; 14.08. 1 0 1 . "  (Emphasis added)

591 P . 2d 1292, 1297 - 1298.

Implici t in the state m e n t  is the s u g g e s t i o n  that, as regional 
e d uca tional a t t e n d a n c e  areas a ssume  responsi bili ies equivalent  
to those assigj&nd or a u t h o r i z e d  to city and b o r o u g h  school 
districts, these u n o r g a n i z e d  b o r o u g h  school districts cannot 
and should not be r e g a r d e d  as state agencies, but should be 
ac c or ded the legal stag's of entities responsible to the 
p u b l i c  for the decisions w h i c h  the school b oard m e m bers and 
school district officials make.

Th e  s u g g e s t i o n  in N o r t h w e s t  A r ctic R E A A v . P S E  Local 71 m a y  
well ignore a critical c o n s t i t u t i o n a l  distinction. The one 
p r o v i s i o n  of the c o n s t i t u t i o n  by w h i c h  the legislature is 
direc t e d  to p r o v i d e  services in the u n o r g a n i z e d  b o ro ugh 
specif i c a l l y  retains r e s p o n s i b i l i t y  for the p e r f o r m a n c e  of 
services to the state g o v e r n m e n t  rather than r e c o g n i z i n g  a 
delegation:

U N O R G A N I Z E D  BOROUGHS. T h e  l e gisl ature shall provide 
for the p e r f o r m a n c e  of services it deems n e c e ssar y or 
a d v i s a b l e  in u n o r g a n i z e d  boroughs, a l l owing for m a x l m u n  
local p a r t i c i p a t i o n  and respon sibility. It may exercis e  
any p  wcr or f u n c t i o n  in an u n o r g a n i z e d  b o rough which 
the a s s e m b l y  may e x e r c i s e  in an organ i z e d  borough.
(Emphasis added)

Article  X, s e c t i o n  6 , A l a s k a  Con stitution. While  the 
regional e duc ational a t t e n d a n c e  areas have been granted  a 
g r e ater m e a s u r e  of a u t h o r i t y  and a u t o n o m y  as to manage m e n t  
of the affairs of district schools than was ever co ntem p l a t e d  
for S t a t e - O p e r a t e d  Schools, the e n t i t i e s  still do not share 
all of the c h a r a c t e r i s t i c s  of city and borough governments,  
and nay not now be r e g a r d e d  as the latters' equivalents.
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For that reason, 1 a m  p e r s u a d e d  that a court c ould find, 
w i t h  respect to a r e g i o n a l  e d u c a t i o n a l  a t t e n d a n c e  area, that 
e a c h  is an " i n s t r u m e n t a l i t y  or a g e n c y  of the state, as opposed 
to b eing an e n t i t y  w h i c h  is i n d e p e n d e n t  of it". I n d e e c , it 
w o u l d  be d i f f i cult for the Court to f ormally r e c o g n i z e  the 
regio n a l  e d u c a t i o n a l  a t t e n d a n c e  areas as the legal equiva l e n t  
of m u n i c i p a l  school d i s t ricts for a v a r i e t y  of func tions and 
services. To do so w o u l d  raise the collateral issue of whether  
powers  w h i c h  a t t e n d  o p e r a t i o n  of a school distric t a r ising  
out of a u t h o r i t y  g r a r’-ed to m u n i c i p a l i t i e s ,  if e x t e n d e d  by 
court d e c i s i o n  to rural service areas, violates A r ticl e X, 
s e c t i o n  2 , l i m iting the exercise of local govern m e n t  powers 
to cities and boroughs. N o t h i n g  in the ”*ne s e n t e n c e  u n d e r­
scored in N o r t h w e s t  Arctic suggests that the Court intended 
to dispose of the m a t t e r  of the status of regional educational 
a tten dance areas. Until a final d e c i s i o n  is entered, I am 
sa t i sfied that the legisl a t u r e  may c o n tinue to treat with 
the rural school districts as agenciii of the state for the 
p r o v i s i o n  of e d u c a t i o n  1 services.

T h e  l e gislature enjoys pr incipal r e s p o n s i b i l i t y  for the audit 
of state programs and other program? for wh ich m o n e y  is p r o vided  
b y  the state. By A r t i c l e  IX, s e c t i o n  14,

L E G I S L A T I V E  POST-AUDIT. The legislature shall appoint 
an auditor to serve at its pleasure, lie shall be a 
ce r t i f i e d  p u b l i c  accountant. The auditor shall conduct 
post- a u d i t a  as p r e s c r i b e d  by law and shall report to 
the l e g i s l a t u r e  and to the governor.

Th e  p a r t i c u l a r  s t a t u t o r y  p r o v i s i o n  b y  w hich the auditor 
a c com plishes his w o r k  are set out, as you know, in AS 24.- 
20.24.1 - 24.20.311.

By law, the I e p a r t m e n t  of A d m i n i s t r a t i o n  is r e s p o n s i b l e  for 
the e x n m i n a t  .on and audit of all claims, refunds, ann demands 
o n  funds in .he state treasury a r i s i n g  frcm a c t i v i t i e s  carried  
on by state agencies  b e fore  p a yment of the claim, refund or 
demand. AS 37.05.190. Audit  functions are also a s s i g n e d  by 
statute for p a r t i c u l a r  purposes or p artic u l a r  prog rams w i t h i n  
departments. No financial audit s p e c i f i c a l l y  identif ied and 
a s s igned is as e x t e n s i v e  as the audit requir e m e n t s  spec ially  
imposed  under AS 1 4 . 1 4.050 on the Ltate's school districts?
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"Sec. 14.14.050. A N N U A L  AUDIT, (a) The school b o a r d  in 
each school di str i c t  shall, b e f o r e  October 1, of each 
year, p r o v i d e  fcr an audit of all school a c c ount s for 
the school year e nd ing the p r e c e d i n g  June 30. To make  
the audit the school b o a r d  shall contract w i t h  a p u blic 
accountant who has no p e r sonal interest, direct or 
indirect, in the fiscal a f fair s of the district. One 
c e r t i f i e d  copy of the audit shall be filed wi th the 
co m m i s s i o n e r  and one c e r t i f i e d  copy shall be p o s t e d  in 
a public p l a c e  at the p r i n cipal a d m i n i s t r a t i v e  o ffic e 
of the district.

"(b) The audit shall c o n f o r m  in form to r e q u i r e m e n t s  
e s t a b l i s h e d  by the commissioner. The c o m m i s s i o n e r  shall 
w i t h h o l d  all p a y ments of state funds after N o v e m b e r  15 
to a school d istrict w h i c h  fails to file a c e r t i f i e d  
c o p y  of the audi t w i t h  the department.

"(c) H i 2 comm is s i o n e r  m a y  p r o v i d e  for a reaudi t or 
an audit check in a school d i s t r i c t  if in his j u d g m e n t 
it is n e c e s s a r y  to s u b s t a n t i a t e  the reported expenditures.
•

"(d) T h » scho.l boar d shall not make the audit if 
an audit w h i c h  satisifi es the require ments of this section 
a n d  w h i c h  is filed m d  p o s t e d  as r equi r e d  b y  this section, 
is made a c c o r d i n g  co AS 2 9 .48.220."

And, as noted earlier, the s i g n i f i c a n c e  of the annual school 
d istrict audit has increased, for the legis lature has d i r ec ted 
school districts :<> a ssur e that not less than 55 p e r c e n t  of 
school district o p e r a t i n g  e x p e n d i t u r e s  be dir ected at school 
instruction, and seems to be r e l y i n g  o n  the annual audit to 
provide that information. Thus, the legislature has identi f i e d 
the operatio ns of school distri cts as so important as to 
impose by law an audit require-icnt. After June 30th of this 
year it is clear that the district audit requi rement falls 
eq ually on both m u n i cipal school d i s t r i c t s  and regional 
ed ucational  a t t e n d a n c e  areas. T h e  commi ssioner of e d u c a t i o n  
has r e s p ond ed by a d o p t i n g  regulations applic able to the 
conduct of audits and p r e s e n t a t i o n  of information. Ironically, 
with the potent ial for s e c uring m o r e  I nformat ion about e d u c a t i o n a l  
o p e r a t i n g  e x p e n d i t u r e s  through audits of educational programs, 
the legislature appears not to have followe d through with  
any requ ir e m e n t  that the i n f o r m a t i o n  be s y s t e m a t i c a l l y  
reviewe d and p r e s e n t e d  for the g u i dance of the legislature.

________ ------



se nator Ariiaa s c u r g u i e w s K i  
Page 18 

** M a r c h  25, 1981

Except as r e q u i r e d  b y  AS 14.17.081 w i t h  respect to m i n i m u m  
expendi tures for i n s t r u c t i o n  b y  school districts, no 
statut ory m e c h a n i s m  requires or e x p e di tes the tran sm i t t a l  of 
audit i n f o r m a t i o n  from the D e p a r t m e n t  of E d u c a t i o n  to the 
legislature. For all the legisl a t u r e ' s  efforts to a ssure 
the audit of the affairs of school districts, n o t h i n g  
assures that the i n f o r m a t i o n  o f  the programs and finances 
which are a u d i t e d  are b r o ught to the atten t i o n  of even those 
leelalatora who are interested. It is, as I percieve, 
"business as u s u a l "  for the l egis lators w h o  desire the 
i n formatio n —  a r e qu est must be f o r t h c o m i n g  through the 
Budget and Audit C o m m i t t e e  for a s s i s t a n c e  in s e c u r i n g  
a n a l y z i n g  and p r e s e n t i n g  the i n f o r m a t i o n  secu red through the 
audit process to w h i c h  all school distri cts are subject.

P r o g r a m  audits are, as noted, a m a t t e r  of c o n c e r n  to the 
legislative branch. E s p e c i a l l y  w h e n  those p r o g r a m  audits 
a re dire cted to e d ucational  s e r v i c e  areas of the state's 
u n o r g a n i z e d  borough, I see no o v e r r i d i n g  p o l i c y  reason's) by 
w h i c h  the r e s p o i s i b i l i t y  for p r o g r a m  audits cannot be 
retained by the legislative branch. Yet it is also clear 
that,.by AS 14.14.050, the l e g i s l a t u r e  expects the 
Department of E d u c a t i o n  to p e r f o r m  a sign if i c a n t  overs ight 
a n d  r e view role w i t h  respect to financial audits. The 
a 8 signrac of r esponsibili ty, then, is less a legal c o ncer n 
than one of policy.

The legislature is not b a r r e d  from a s s e r t i n g  its a u t h o r i t y  
w i t h  respect to the review of the e d ucatio nal p rograms 
supported with p u b l i c  funds,.but the legislature must 
u n d e r s t a n d  the limits on the m a n n e r  of exercise  of the 
r c s p o n s l b l l t y  if it opts to assert  a larger role. However, 
established, it is v i r t u a l l y  c e r t a i n  that the l e g i s l a t u r e  
m a y  not retain a " d a y - t o - d a y "  o v e r s i g h t  with respect to the 
develo p m e n t  of regional e d u c a t i o n a l  a t t e n d a n c e  areas of 
budgets and progr a m s  in a m a n n e r  that w o u l d  in terfere with 
the executi ve's b u d g e t  r c s p o n s l b l l t y  set out in A r t i c l e  IX, 
section 12 of the state c o n s t i t u t i o n  and in AS 37.07, or 
w i t h  the e x e c u t i v e ' s  r e s p o n s i b i l i t y  for i m p l e m e n t i n g  the 
law. Where one of your collea g u e s  had suggested, for 
example, that a l e gi slative c o m m i t t e e  review and appr ove in 
advance specif ic requests from regional uducatlon al 
a tten dance areas for c e r t a i n  d i s c r e t i o n a r y  funding, I noted:

VI



In my opinion, the b i l l  la f lawed b y  an e rror of 
c o n s t i t u t i o n a l  m a g n i t u d e  in that y o u  require a 
legisl a t i v e  c o m m i t t e e  to a p p r o v e  payments from the fund 
on an a p p l i c a t i o n  basis b e f o r e  p a y ment is mad e by :he 
c o m m i s s i o n e r  of education. T h e  a p p l i c a b i l i t y  of 
s e p a r a t i o n  of powers a r g u m e n t s  has been upheld, 
g e n e r a l l y  in Bradner v. H a m m o n d , 553 P.2d 1 (1976), and 
other cases, a n d  the leg isl a t u r e ' s  abili ty to p r ovide  
for prior a p p roval of d i s b u r s e m e n t  of grants b y  t ie 
e x e c utive  was set aside by the S u p erior C o u r t  in 
Egan v. S p e cial L e g i s l a t i v e  Oil - D e v e l o p m e n t  Impact 
R e v i e w  C o m m i t t e e , m o t i o n  for s u m m a r y  judgment granted, 
S u p e rior Court, First J u d i c i a l  D i s t r i c t  (November 30, 
1975), appeal d i s m i s s e d  (November 7, 1975). The 
l e g i s l a t u r e  has tried b e f o r e  to do what y o u  suggest, 
and failed, and the p r e c e d e n t s  since the 1974 effort 
are even  m o r e  c l e a r l y  a g a i n s t  a n o t h e r  l egislati ve 
effort.

"Oversight", then, is not a m a t t e r  of the legislature's 
m a k i n g  d i s c r e t i o n a r y  grants.

W h e t h e r  " o v e r s i g h t "  s h o u l d  a p p r o x i m a t e  the s u ggestion s 
e m b odied in SB 55 is a m atter  w h i c h  the legislature itself 
m u s t  decide. I see no real legal or const i t u t i o n a l  i m p e d i­
ments, though I a m  a little t r o u b l e d  by AS 24.20.615(a)(4) 
only insofar as I w o n d e r  w h e t h e r  the standard there set out 
("to assure that amounts  a p p r o p r i a t e d  for regional 
educatio nal a t t e n d a n c e  areas are e q u i t a b l e  and c o n s i s t e n t  
v i t h  amounts a p p r o p r i a t e d  for city and borou gh school 
districts") is e i t h e r  meanin gful, in light of the shift 
towards acc' raraodaring school o p e r a t i o n  support and school 
c o n s t r u c t i o n  financial s u p port on the basis of formulas 
which apply to b o t h  munic i p a l  and u n o r g a n i z e d  b o r o u g h  school 
districts, or f o  d e f i n i t e  as to p r o v i d e  a standard b y  which 
the committee' s m e mbe rs m a y  a t t e m p t  tw assure that amounts 
a v a i lable  are e q u i t a b l y  a l l o c a t e d  a m o n g  all districts. As 
drafted, it is also not clear to me w h e t h e r  the com mittee 
that is e s t a b l i s h e d  may e x p e c t  to have access to b u d g e t  and 
a p p r o p r i a t i o n  re quests in the fall or early w i n t e r  each year 
(as the school d i s t r i c t  a p p r o p r i a t i o n  requests are b e i n g  
p r e p ared by the d e p a r t m e n t  and s u b m i t t e d  to the g o v e r n o r  for 
h is attention) or d u r i n g  the late w i n t e r  and s p r i n g  of each 
year (when, pre sumably, the c o m m i t t e e  w o u l d  be w o r k i n g  in
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c lose a s s o c i a t i o n  w i t h  the s t a n d i n g  l egislati ve comm ittees  
on e d u c a t i o n  and finance d uring a r e g u l a r  le gislative 
s e s s i o n ) .

VII

T h e r e  remains for c o n s i d e r a t i o n  one r e lated matter. One or 
m o r e  regional e d u c a t i o n a l  a t t e n d a n c e  areas, a c t i n g  und^r 
a u t h o r i t y  g r a nted in AS 14.08.161(d), has r e q u ested  and 
r e c e i v e d  the right to assume r e s p o n s i b i l i t y  for school 
c o n s t r u c t i o n  pro jects w i t h i n  the s e rvice area. Disputes 
co n c e r n i n g  a m ounts payable  to contractors,  f o l l o w e d  based, I 
am advised, on coat overruns. The d e g r e e  of liabi lity of 
the state for the errors of the r e g ion al educational  
attendan ce area has b e e n  questioned. In a recent opinion, 
this office suggested:

"Since r e s o l u t i o n  in a s p e cifi c incident w o u l d  depend 
on a careful analysis of the facts, no d e f i n i t i v e  
answer that w o u l d  apply to a s p e c i f i c  case can be given 
in general terras.

"In my o p i n i o n  the general rule w o u l d  be that the state 
does not have liability for an amount over the amount 
of the grant of a l lotcd funds w h e r e  the regional school 
b oard has a s s u m e d  a c o n s t r u c t i o n  project under AS 14.- 
08.161(d).

"Regional educat i o n a l  a t t e n d a n c e  areas are c r e a t e d  as 
e d uca tional service areas under AS 14.08.031. T h e y  are 
o p e r a t e d  \ nder the m a n a g e m e n t  and control of a regional 
school b o a r d  (AS 14.08.041). A l t h o u g h  the R E A A  is 
d e n o m i n a t e d  'an e ducat i o n a l  s e rvice  area', the b oard is 
given e x t e n s i v e  powers in AS 14.08.101 n o r m a l l y  
a p p r o p r i a t e  to a separate legal entity I n c l u d i n g  the 
right to sue and be .ued. The funding for oper at i o n s  
is s p e c ified in AS 14.08.021 and the state docs not 
retain control over the s p e n d i n g  of these funds.

■■ "Ass u m p t i o n  of c o n s t r u c t i o n  p r o j e c t s  is au thor i z e d  
under AS 14.08.161(d) w h i c h  provides:

"(d) Regional school boards m a y  apply to the 
D epartment ot t r a n s portation  and Public Facilities 
for a g v.nt of all or part of the funds a l l o cated
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for their school construction , repair, and 
i m p r o v e m e n t  projects. W h e n  a r egional 3 chool 
b o a r d  a p p l i e s  for a g r a n t  of funds, the department  
shall grant funds to a r e g ional  school b o a r d  for a 
school construction, repair, or i mpr ovement  
project, and, if the r e q u e s t  is for all funds 
a llocated, shall p r o vi de for the a s s u m p t i o n  by the 
r e g i o n a l  school b o a r d  of all of the d e p artment's  
r e s p o n s i b i l i t i e s  r e l a t i n g  to the planning, d esign  
and c o n s t r u c t i o n  of an e d u c a t i o n a l  facility. 
T h e r e a f t e r ,  the b o a r d  shall

" ( 1 ) select the a p p r o p r i a t e  p r o f e s s i o n a l  
p e r s o n n e l  to develop the designs;

" ( 2 ) approve or d i s a p p r o v e  the app rop r i a t e 
designs  or r e vis ed designs; and

"(3) u n d e r take construction, repair or 
i m p r o v e m e n t  of the educ at i o n a l  facility.

"Certa i n l y  one of the r e s p o n s i b i l i t i e s  e n c o m p a s s e d  in 
the p h rase 'the a s s u m p t i o n  of all the d epart m e n t ' s  
r espon s i b i l i t y '  where the funds~~Kave been g r a n t e d  to 
the regional school b o a r d  is the r e s p o n s i b i l i t y  for 
payment of c o n s t r u c t i o n  costs. The REAA has in my 
o p i n i o n  s u f f i c i e n t  attri b u t e s  of an independent e ntity  
tnat the state w o u l d  not be liable for costs of a 
project w h i c h  are in excess  of the grant."

T h e  c o n c l u s i o n  g e n e r a l l y  follows the line of r e a s o n i n g  
f ollowed by the Court in c o n s i d e r i n g  a rel ated q u e s t i o n  in 
Kenai Pen in s u l a  Borough v. S t a t e , 532 P . 2d 1019 (Alaska 
1975). The case there c o n c e r n e d  r e s p o n s i b i l i t y  for pupil 
transpor tation, a n d  the q u e s t i o n  was one of w h e t h e r  the 
borough  acted as an agent of the state in fu rnis h i n g  
t r a n s p o r t a t i o n  services;

"The Alaska  C o n s t i t u t i o n  p r o v i d e s  that '(t)he 
legislature shall by general law e s t a blish and m a i n t a i n  
a system  of p u b l i c  schools o p e n  to all c h i l d r e n  of the 
State.' T h e  leg islature has s p e c ified that '(elach 
bo r o u g h  c o n s t i t u t e s  a b o r o u g h  school d i s t r i c t  and 
establishes, maintains, and o p e rates a s y s t e m  of public 
schools on an n r c a w l d c  basis . . T h e  b o r o u g h  .



&

admits that in the general o p e r a t i o n  of the school 
system, it is e xercising a d e l e g a t e d  a u t h o r i t y  from the 
legislature, so that in the a b s enc e of facts not here 
involved, the state w o u l d  not incur liability for 
p e r s o n a l  injuries. W i t h  r e f e r e n c e  to the t r a n s­
por t a t i o n  function, however, it is the b o r o u g h ' s  
c o n t e n t i o n  that it was a cting as a c o m p elled agent of 
the state so as to e n title the b o ro ugh to i n d e m n i t y  for 
any l i a b i l i t y  incurred.

* ★ *

"[T]he b o r o u g h  rests its appeal on an attempt to draw a 
d i s t i n c t i o n  b e t w e e n  the d e l e g a t i o n  of the legislative 
func Dn of furnis h i n g  school t r a n s p o r t a t i o n  and the 
c r e a t i o n  of a relati o n s h i p  w h e r e b y  the borough acts on 
behalf of the state as its agent in f urnis hing the 
service. T h e  use of the words 'may provide' i 3 said to 
indicate that the t r a n s p o r t a t i o n  power is in the state, 
and the words 'may require' a re c l a i m e d  to show that 
the state can compel the local school d istricts to act 
as state agents in e x e r c i s i n g  the pupil t r a n s p o r t a t i o n  
function. However, a d m i t t i n g  that ♦'he t r a n s p o r t a t i o n  
power is in the state and that the state has compelled  
the school district to h a n d l e  that functior . s not 
tantam o u n t  to a g r eeing that the district i "f.ting as 
the state's agent in p r o v i d i n g  school tran ; s t a t i o n  so 
as to impose liability on the state.

"It is thus on the s l i ppery d i s t i n c t i o n  b e t w e e n  a power 
de l e g a t e d  to a political s u b d i v i s i o n  and an a gency  
r e l a t i o n s h i p  that the case turns. The b o r o u g h  points 
to the case of Pantess v. S a r at oga Springs A u t h o r i t y  
[225 App. niv. T I 5 7 T N . Y . S . 2 d  1 8 3 , lOTTTTJ'ff))' 
di s c usses aspects of the d i s t i n c t i o n  as follows;

'Where the State assumes to act d i r e c t l y  in the 
c a r r y i n g  out of its govern mental function, even 
though it create and use a corpor a t i o n  for that 
purpose, it assumes r e s p o n s i b i l i t y  for the conduct 
of its agent. Thus the State m a y  c ho ose to create 
and m a i n t a i n  a state s y s t e m  of parks, and thereby  
subject itself to liability for the n e g l i g e n c e  of 
its o f f icer s and e m p l oyees . . . or, w i t h  like 
liability, it may p r ovide for the i m prisonment  of
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y o u n g  delinquents, and commit their c u s t o d y  to an 
a u t h o r i z e d  i n s t i t u t i o n  for the purpose . . .But 
w h e n  the S t a t e  delegates the governmental pow er 
for the p e r f o r m a n c e  of a state function, the 
a gency e x e r ci ses its indepe n d e n t  a u t h o r i t y  as 
delegated, as does a city, and its r e s p o n s i b l i t y  
for its acts must be d e t e r m i n e d  b y  the general  law 
w h i c h  has to do w i t h  that class of agent and 
co r p o r a t e  activity, apart from liability on the 
part of the State. That is the case w h e r e  the 
State dele g a t e s  it state function of e d u c a t i o n  to 
a school board, its p u b l i c  healt h funct i o n  to a 
local b o a r d  of health, w h e n  it delegates b r o a d e r  
govern m e n t a l  functions to a county, city or 
village. In such instances, there is no a u t h o r i t y  
fox* m a k i n g  clai m agains t the State, but the agency 
e x e / c i s i n g  the d e l e g a t e d  authority must r e s p o n d  
for i*s own a c t i o n a b l e  c o n d u c t .’

"The Pantess case, however, deals only wi th the results 
flowing from a d e t e r m i n a t i o n  of an agency r e l a t i o n s h i p  
or a d e l e gated function, not the distin ction b e t w e e n  
them. We f ind great d i f f i c u l t y  with elucidat ion of 
the d i s t i n c t i o n  b e t w e e n  a f u n c t i o n  delegated to a 
p o l I t l c a T  sulKfivision so as to insulate the state from 
liability'and' t h e ' e x e r c i s i n g  of a function by a 
political s u b d i v i s i o n  of the s t a t e . The b a s i s o f  
action b y  any agent is the a u t h o r i t y  d elegated b y  his 
principal, so that a d e l e g a t i o n  is involved in both  
relationships. T h e  d i s t i n c t i o n  w o u l d  appear to be 
one of degrte of control. If a political s u b d i v i s i o n  
acts w i t h  a s u bstantial  d e g r e e  o f  'Independence unflo'r" 
authority 'delegator! by the state as a result o l  sucTT 
activity. I f .“on the o t h e r  liand, ah executive' 'depart- 
ment s p ecificall y makes a political s ubdiv ision its 
control, it m a y  no'subjectetT to liability b a s e d  o n  
acts of the s u b d i v i s i o n .

"Our e x a m i n a t i o n  of the sparse aut hority on this 
subject indicates that a u t h o r i z e d  activities of such 
subdivisions  arc m u n i c i p a l i t i e s  and school di stricts 
are almost u n i v e r s a l l y  c o n s i d e r e d  to be independe nt 
actions not s u b j e c t i n g  the state to liability, w h e reas  
when a stato functions through use of someotner type of 
agency o r  a p r i v a t e  co rporation, liability is m o r e  
likely to ensue. • •



"We h a v e  h a d  no case cited to us w h e r e  l i a b i l i t y  w as  
imposed u p o n  the state for actions of a p o l i t i c a l  
s u b d i v i s i o n  such as a m u n i c i p a l i t y  or a school 
district. Polit ical s u b divi sions of a state are 
creat u r e s  of the legisl a t u r e  w h i c h  p r e s c r i b e s  and 
curtails their authority. T h e y  m a y  be s u b j e c t e d  to 
de t a i l e d  r e q u i r e m e n t s  in the e x e r c i s e  of their 
statuto ry functions. Yet such legisl ative r e g u l a t i o n  
h a s  not b e e n  h e l d  to make the s u b d i v i s i o n  an agent of 
the state so as to impose liability. 'Nevertheless, we 
c a n  e n v i s i o n  situat ions w h i c h  m i g h t  arise w h e r e  1 is 
clear that the s u b d i v i s i o n  is a ct ing on b e h a l f  of the 
state as its agent and u n d e r  its control to such an 
extent as to impose liability. W h e r e  p o l i t i c a l  s u b­
divisions are involved, however, we shall apply a much  
stricte r test than w h e n  other forms of entites are 
u t i l i z e d  as to the type of control r e q u i r e d  to c r e a t e  
liabil ty on the part of the 3 tate."

532 P . 2d 10:.9, 1021 - 1023.

T h e  Court c o n c l u d e d  that the B o r o u g h  was not a c t i n g  as an 
agent of the state in p r o v i d i n g  pupil t r a n s p o r t a t i o n  

• services, for it found ample e v i d e n c e  that

W h i l e  the state did s u p e r v i s e  the t r a n s p o r t a t i o n  
se rvice insofar as it r e l a t e d  to the funding p r o v i d e d  
b y  it and also had c e r t a i n  regula t i o n s  in e ff ect p e r­
taining to the o v e r-all s afety of the t r a n s p o r t a t i o n  
system, the actual control of the t r a n s p o r t a t i o n  
services was u n d e r t a k e n  by the b o r o u g h  which, on its 
own behalf, e n t e r e d  into the contract.

532 P . 2d 1019, at 1024.

AS  14.08.161(d), the m a n n e r  of h a n d l i n g  of m o n e y  
a p p r o p r i a t e d  for c o n s t r u c t i o n  of s p e cif ic regional 
educatio nal a t t e n d a n c e  area schools, and the a b s e n c e  of 
direct state control on use or e x p e n d i t u r e  of c o n s t r u c t i o n  
m o n e y  b y  the rural school d i s t r i c t  combine to s u g g e s t  that, 
w h e n  a regional educat i o n a l  a t t e n d a n c e  area opts to a ssume  
r e s p o n s i b i l i t y  for school constr uction, it acts w i t h  a 
substantial degree of i n d e p e n d e n c e  such that the liability  
of the district ma y not be imputed  to the s t a t e . •



('
Senator Arliss S t u r g u l e w s k i  
Page 25
M a r c h  25, 1981

Again, however, two n otes of c a u ^ 5 m u s t  be struck.
Kenai Penisula Borough is a case i n v o lving  liability in 
tortj it is likely, t hough not certain, that the test 
su g g ested by the Court in the case w o u l d  be applied to a 
contract situation, w h e r e  claims a nd damages arise out o f  an 
agreement for c o n s t r u c t i o n  of a school. Moreover, r e g i o n a l 
e d ucationa l a t t e n d a n c e  areas are u n a b l e  to levy and c o l l e c t  
taxes or secure revenu es e xcept as those revenues are 
p r o v i d e d  b y  the state. As a p r a c t i c a l  matter, then, on ly 
the state is in a p o s i t i o n  to e x t e n d  assistance for c o n t r a c t  
cost overruns or, for that matter, damages w h e t h e r  a r i s i n g  
out of contract or tort. The rural school board's o n l y  
appare nt alternative, d i v e r s i o n  of m o n e y  from o t h e r  p r o j e c t s  
or from o p e r ating  budgets, is p o l i t i c a l l y  u n a c c e p t a b l e  and, 
to the extent a d i v e r s i o n  r e d uces the o p p ortu nities of 
students to secure m i n i m a l  e d u c a t i o n a l  skills, the d i v e r s i o n  
m a y  conflict w i t h  the d u t y  of the state to " m a i n t a i n  a 
system  of public schools o p e n  to all children of the S t a t e . "

If the legislature is, in the a b s ence of any other entity, 
do facto an assem b l y  for the u n o r g a n i z e d  borough, and if it 
is the desire of the l e g i s l a t u r e  to r educ e the l i k e l i h o o d  of 
subsequent major cost o v e r r u n s  w i t h  respect to school 
c o n s t r u c t i o n  or school o per ations, the legislature needs to 
develop a better means of r e v i e w i n g  the o p e r a t i o n  of school 
districts as they set out to c o n s t r u c t  or operate 
educational facilities and programs. Hie means to do this 
h a v e  b e e n  m e n t i o n e d  e a r l i e r  in this paper; they include, 
most cer tainly in some combination,

•

( 1 ) b e tter st andards -- c o uched  in statutes rather  
than regulations  -- a g a i n s t  w h i c h  a state a g e n c y  and a 
school distric * m a y  m e a s u r e  p r o p o s e d  c o n s t r u c t i o n  or 
operations p l a n t ;

( 2 ) regular rcvic ; and r e p o r t i n g  hetween the a ge ncy 
s elected to m o n i t o r  and the legislature or one of its 
committees; and

(3) a better d e f i n i t i o n  of the r o s p o n s i b l i t y  a s s u m e d  
by school offic i a l s  w h o  opt to u nder t a k e  r e s p o n s i b i l i t y  
for school construction.

T o  the extent these or any o t h e r  s uggestions require l e g i s­
lation, please contact me if you r e quire  assistance.

JBCiljb

Enclos ure

VI. I
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4 A A C  31 .010 . E D U C A T IO N A L  
S P E C I F I C A T IO N S .  T h e  ch ie f  . school 
administrator. \ der the direction ol the school 
board, is responsible for the preparation of
educational specifications ror all new public
elementary and secondary schools, additions, 
and major rehabilitation of existing facilities. 
These educational specifications must include, as 
a m in im um , the following:

(1) the current and four-year projected
elementary and secondary enrollments to be 
served by the attendance center;

•

(2) a statement of educational philosophy 
and goals for the proposed facility;

(3) the curriculum to be housed by the
facil ity;

(4) the activities that w ill be conducted in 
the facil ity;

(5) the anticipated community uses o f  the 
facility;

(6) the specific architectural characteristics 
desired;

(7) the spaces needed, their equipment 
requirements, and their space relationship to 
other facil ity elements; and ,

(8) the size, use, and condit ion o f  existing 
school spaces in  the attendance center. (Eff. 
3/1/78, Reg. 65)

Authority: AS 14.07.020(1) and (7) 
AS 14.07.060 
AS 43.18.100(b)

4 AAC  31.020. G U ID ES  FOR  PLANN ING  
ED U CA T IO N A L  FA C IL IT IES . The fo llow ing 
arc the basic guides for state educational facility 
planning:

(1) The Guide for Planning Educational 
facilities as published by the Council o f 
Educational Facilities Planners, International, 
19'«*, Edit ion;

(2) A Guide to the Development o f Program 
Statements and Educaiional Specifications for 
Small Secondary Schools as published by the 
Alaska State Department of Education, 1977 
Ed it ion;

(3) Alaska Small High School Program and 
Space Guidelines as published by the Alaska 
State Department of Education, 1977 Edit ion;

(4) Alaska Small Elementary School Program 
and Space Guidelines as published by the Alaska 
State Department of Education, 1977 Edit ion;

(5) Department o f Education Guidelines for 
School Equipment Purchases as published by the 
Alaska Department of Education, 1977 Ed it ion; 
and

(6) Alaska's Program Planning and Facilities 
Procurement l*roccss: Educational Facilities as 
published by the Alaska Department of 
Transportation and Public Facilities, 1977 
Ed it ion . (Eff. 3/1/78, Reg. 65)

Authority: AS I4.07.0'*n(l) and (7) 
AS 14.07.06C 
AS 43.18.100(b)

4 AAC 31.030. REV IEW  O F  SCHOOL 
CONSTRUCT ION  PLANS, (a) The elements of 
a plan for new school construction, additions, or 
rehabilitation to be undertaken by a school 
district must be submitted to the commissioner 
for his review and recommendations as they are 
developed and before any construction activity 
is in itiated.

(b) The commissioner shall waive, upon prior 
request, submission of those ocmcnts o f a plan 
wh ich arc not applicable, as determined by h im , 
to a proposed addition or rehabilitation project.

(c) For purposes o f  this section, “plan" 
includes the following:

4 AA C  31.010
4 A A C  31.030

EDUCATION
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(1) educational specifications;
* s

(2) schematic design documents;

(3) final construction contract documents;

(4) estimated cost and proposed means of 
financing the project;

(5) proposed method of construction; and

(6) estimated completion date o f  the project. 
(Eff. 3/1/78. Reg. 65)

Authority: AS 14.07.020(1) and (7) 
AS 14.07.060 
AS 14.08.101(6) and (7) 
AS 43.18.100(b)

4 AAC 31.040. APPROVAL O F  SCHOOL
CONSTRUCT ION  PL\NS. (a) Before they may
commence construc'ion activity, regional
educational attendance areas undertaking new
school construction, auditions, or rehabilitation
w ith funds granted to them under AS
14.08.161(d) and cities or boroughs which are
school districts undertaking uch construction
projects for which state aid w ill be sought under
AS 43.18.100 must secure the approval o f the
commissioner o f the final working documents
for the p-ojcct as follows:
•

(1) i f  construction contract bids are to be 
invited for the project, the final working 
documents must be submitted to the 
commissioner at least 15 working days before 
the bid invitation is made; and

(2) if  the project w ill not be advertised for 
bids, the final working documents must be 
submitted to the commissioner no later than 10 
working days after the final working documents 
for each construction phase ar.- available.

(b) The commissioner's approval under (a) o f 
this section is void after two years unless 
construction on the project has been init iated 
w ith in that time. (Eff. 3/1/78, Reg. 65)

Authority: AS 14.07.020(1) and (7) 
* AS 14.07.060 

AS 14.08.101(6) and (7) 
AS 43.18.100(b)

4 AAC 31.050. APPROVAL O F  PURCHASE 
O F  NONSCHOOL FAC IL IT IES . Regional

educaiional attendance areas proposing to 
purchase an existing facil ity lor use as an 
elementary or secondary school w ith fur.ds 
granted to them under AS 14.08.161 and cities 
and boroughs which are school districts 
proposing to make such a purchase for which 
state aid under AS 43.18.100 w il l be sought 
must secure the approval of the commissioner 
before acquisition of the facility. 'Eff. 3/1/78, 
Reg. 65)

Authority: AS 14.07.020(1) and (7) 
AS 14.07.060 
AS 14.08.101(6) and (7) 
AS 43.18.100(b)

4 AAC 31.060. STATE A ID  FOR  SCHOOL  
CONSTRUCT ION , (a) This section applies to 
claims by cities and boroughs which are school 
districts for state aid for school construction 
costs under AS 43.18.100.

(b) Cla ims must be made on forms prescribed 
by the commissioner and, with respect to 
construction proje ts commenced or existing 
facilities purchased after July 1, 1978, must 
have been approved by the commissioner under 
see. 40 or sec. 50 of this chapter, respectively.

(c) All claims for expenditures must be 
supported by a certified audit report o f the 
school district prepared in accordance w ith the 
requirements of 4 AAC 06.120 and by a 
certified audit report of all school construction 
accounts or funds used by the city or boiough. 
I f  the audit reports are not prepared in sufficient 
detail to clearly identify school construction 
costs as oppos to o . l ic r construction and 
maintenance • a, or debt service .osts of 
school construction as opposed to other debt 
service costs, detailed expenditure schedules that 
reconcile to audit report figures must be 
prepared and submitted w ith the claims.

(d) On ly actual disbursements may be 
included as expenditures. Transfers it to bond 
redemption funds or capital project funds arc 
not eligible for rcimbuiscinent under AS 
43.I8.IC0.

(c) On ly  cash disbursements from locally 
g ene ra ted  revenues arc e l ig ib le  for 
reimbursement under AS 43.18.100(a)(1) and
(3).

4-22.7
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(0 Unless a claim is supported by financial 
schedules and prior year audit reports 
identifying the original source of revenue, only 
disbursements from revenues generated in the 
year for which the claim 'S made arc eligible for 
reimbursement. (Eff. 3/1/78, Reg. 65)

Authority: AS 14.07.020(1) and (7) 
AS 14.07.060 
AS 43.18.100(b)

4 AAC  31.090. D EF IN IT IONS . As used in this 
c iap ter and AS 43.18.100, unless the context 
require* otherwise

(1) “additions” means providing space for 
expanded educational programs, new program 
spaces or replacement o f substandard or 
destroyed spaces by connection to an existing 
school facil ity and includes capital equipment;

(2) “capital equipment” means built-in and 
movable equipment used to furnish a newly 
constructed or rehabilitated space; it includes 
first-time purchase of library books, reference 
material and media to furnish a new or 
renovated library; it does not include supply 
items such as textbooks and expendable 
commodities; the term is further defined in the 
Department o f Education Guidelines for School 
Equipment Purchases, 1977 Edition;

(3) “commissioner” means the commissioner 
o f  the department of education;

(4) “elementary and secondary schools” 
means buildings which have been built or 
converted predominently for instruction of 
elementary and secondary students as defined in 
Alaska Small Elementary frogram and Space 
Guidelines, 1977 Edition, and Alaska Small High 
School fragrant and Space Guidelines, 1977 
Edition, or, for schools designed to house in 
excess o f  100 students, not more than 100 gross 
square feet per student in kindergarten through 
the eighth grade and not more than 150 grc..s 
square feet per student in the ninth through 
twelfth grade, and buildings for the support of 
that instruction;

(5) “ locally generated revenues” mc-ms 
revenue derived from sales or property taxes 
levied by the city or borough, revenue in-licu-of 
taxes received by the school district under 
PL 81-874 and AS 14.17.215, and funds

4 AAC 31.090

received under AS 43.18.100 and AS 43.50.140;

(6) “new school construction” means 
providing space for educational programs which 
have not been previously offered, replacing a 
substandard or destroyed school bu ild ing or 
providing space for an expanded enrollment in 
the attendance center by construction or 
reconstruction j f  a detached school facility of 
any size, w ith related capital equipment;

(7) “rehabilitation” means adapting an 
existing facility to improve the opportunity to 
provide a contemporary educational program. It 
includes major remodeling, repair, renovation 
and modernization, w ith related capital 
equipment; these projects generally exceed 25 
percent o f the current cost of replacement of 
the facil ity or S I00,000, whichever is less;

(8) “school construction costs” means the 
costs o f construction, as well as consultant 
serv ices re la t ing to planning, design, 
a d m in is t r a t io n ,  r e v ie w ,  cost control, 
construction inspection, and legal services, along 
w ith the direct costs of site acquisition, capital 
equipment purchase, and related expenses of 
district employees whose main function is to 
work on the construction project; projects 
eligible for state aid under AS 43.18.100 include 
public elementary and secondary school new 
construction, additions, and rehabil itation, and 
may include other site improvements and 
facilitic* as approved by the commissioner, but 
do not include employee or student housing; 
munic ipal and state offices, health clinics, 
community libraries, and other spaces may be 
built jo in t ly  with a school if  approved by the 
commissioner as to compatib il ity and separation 
o f funds; the commissioner has final authority 
to determine the proration of space and costs 
between school space and other space in such a 
jo in t ly  built project. (Eff. 3/1/78. Keg. 65)

Authority: AS 14.07.020(1) and (7) 
AS 14.07.060 
AS 43.18.100(b)
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ST. GEORGE SCHOOL • ST. PAUL SCHOOL 
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PR1BILOF ISLANDS 
SCHOOL DISTRICT

A p r i l  15, 1981
JOHN R. MERCULIPF
BOARD PRESIDENT

DR. STANLEY L. BIPPUS
SUPERINTENDENT

T h e  H o n o r a b l e  Don G i llma n
A l a s k a  Senate
Pouch V
S tate Capitol
Juneau, A l a s k a  99811

Dear S e n a t o r  Gillman:

I w o u l d  like to share a c o u p l e  t h o ughts o n  SB 126 - B i n d i n g  
Arbitration. It's very easy to b e c o m e  v e r y  e m o t ional o v e r  
this issue. W e  are talking  a b o u t  power and w h o  should have

W e  are all being naive if we think for a m i n u t e  that N E A  is 
d oing w h a t  is best for kids. T h e y  are d o i n g  w hats b e s t  for 
their m e m b e r s h i p  and power, M a n a g e m e n t  is accused by labor 
o f  being to insensitive to their needs. B i n d i n g  A r b i t r a t i o n  
is suppose to facilitate c o m m u n i c a t i o n s  and negotiations. 
Ilogwash! 1 i

T h e  single m o s t  des tru c t i v e  force to a f f e c t  public e d u c a t i o n  
today in collective barganing. B i l l ' s  like SB 126 only  v e r­
ify the fact that mone y a nd power prevai l over c o m m o n  sense. 
The teachers union is m o t i v a t e d  by less time w i t h  c h i l d r e n  
for m o r e  money. School b o a r d  members, as a whole, are m o t i­
vat e d  by serving the public  by p r o v i d i n g  improved e d uca tional  
op p o rtunit ies to children. SB 12f wants to g i v e  m o r e  power  
and control  to the union. T h e  w h o l e  situatio n just d o e s n ' t  
make sense.

B i ndi ng A r b i t r a t i o n  is a n oth er i t e m  that our s o c ie ty can 
look upon as a human failure. It's telling the w o r l d  we 
are unable to coo perate and communicate. W h y  m u s t  w e  a l­
ways look for solutions to deal w i t h  an evil instead of 

ways to c o rrect a problem. SB 126 m e r e l y  p erpetuates  and

it

H t f M w r  gU>0 u p  trying to M p  our moa t  p n c l o u a  natural resource —  our children."
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e n c o u r a g e s  conflict. If SB 126 p a s s e s  w e  should all ha ng 
o u r  heads in shame for we have a d m i t t e d  w e  are n o t  c a pable  
of  r e s o l v i n g  our own problems.

cc: S e n a t o r  Don G i l l m a n
Se n a t o r  M i k e  C o l l e t t a  
S e n a t o r  F r a n k  F e r g u s o n  
S e n a t o r  Bob Ziegler 
S e n a t o r  A r l i s s  S t u r g u l e w s k i  
S e n a t o r  Jay K e r t t u l a
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Glen Chowning, Superintendent 
P.O. Box 527
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April 14, 1981

The Honorable Don Gillman 
The A l a c k a  State Senate 
Pouch V
Juneau, AK 99811 

Dear Senator Gillman:

I am writing in o p p o s i t i o n  to Senate Bill 126, Binding  
Arbitration. Of course, my m a j o r  point is that the Bill would 
u s u r p  the authority g r anted  to e l e cted local officials, and  
w o u l d  t r a nsfer  this decision m a k i n g  a u t h or ity from elected  
o f f i cials to a third party. I sin cerely believe that Boards 
should have the legal a u t h o r i t y  to prioritize e x pend itures within 
a School District. Boards have manv c o n cerns o ther than just 
salaries of employees in the o p e r a t i o n  of a School District.
They must provide a sufficient amount of supplies, equipment, 
facilities, and many o t h e r  items with •* the school budget.
T h i s  budget must reflect the d esire  of the local c o m m u n i t y  
re g a rding the p r i o r itiz ation of expenditures. If Boards do 
not reflect the desires of the local community, then it is 
concei v a b l e  that these Board M e m b e r s  would not be r e - e l e c t e d  
to the School Board. I believe that the necessit y of reflectin g 
local desires when a llocating school funds is enough  to insure 
that employees are treat ed fairly by elected School Boards.

One major q u e stion that c o n cerns me, especia-', in the 
REAA's, is that REAA's are funded by a finite amount of money. 
It's the Board's job to de termine h o w  to divide these funds 
in the best interest of e d u c a t i o n a l  programs. The q u e s t i o n  is, 
what is the Board's option when the third party a w a r d s  an 
amount that would cause the D i s trict to have to cut programs?
It w o u l d  seem to me that if the Legislature passed a Binding 
A r b i . r a t i o n  Bill, there should be an o p tion  for School D i s t r icts  
to request supplemental funds f r o m  the Legislature.

A n o t h e r  major c o nc ern that I have is that, to my knowledge, 
the Legislature has not as yet proposed any legislatio n for 
ad v a n c e d  funding of the F ounda tion Program. The implicat ion 
is that no advanced funding w o u l d  be extre m e l y  serious for 
School Districts. The lack of k n o w l e d g e  of advanced funding



S e n a t o r  Don Gillman
Page 2
April 14, 1981

will impact negotations, budget planning, and so forth.
School Districts w o u l d  be n e g o t i a t i n g  //ith teache rs next ye ar 
w i t hout the knowledge of the f u n d i n g  level for t h e  f ollowing 
year.

I urge you t o  vote no on Senate Bill 126, B i n ding 
Arbitra tion, and t o  pass le gisl a t i o n  thi*.» year p r o v i d i n g  for 
a one y e a r  forward f u nd ing of the F ounda t i o n  Program. Yo ur 
thoro u g h  c o n s i d e r a t i o n  of the m a j o r  items a f f e cting the education 
of students in the state of A l a s k a  w o u l d  be appreciated.

S i n c e r e l y ,

l/A
Glen C h o wning  
Superinte ndent

G C :11a

cc: Robert Greene, Executive S e c r eta ry
Association of A l a s k a  School Boards
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Senator Nike C o lle t ta
Pouch V
Juneau
Alaska 99811 

Dear Senator C o l le t ta :

I am sorry that more compromise cou ldn 't  take place regarding the binding 
a rb itra t ion  Issue. In the f ina l ana lys is . I t  appears necessary that school 
boards and administrators remain opposed toCE1ndlno a r b l t r a t lo y . There must 
be other ways to reach f i n a l i t y  without g iv ing  up the legal rights and 
respon s ib i l i t ie s  o f  e lected school boards.

Perhaps I f  there were time for new minds and personalities  to examine the 
Issue some acceptable solutions could be found. I have been on both sides 
o f  th is  Issue, f i r s t  as a teacher and NEA member, then as an administrator.
I have observed that the union 1s In the enviable position o f  being the 
rece lvor , w ith  the boards being the g iver . Any form o f  binding a rb itra t ion  
simply d i lu tes  further the powers and prerogatives o f  lo c a l ly  e lected school 
boards.

Obviously, the NEA has considerable support 1n th is Leg is la ture . A binding 
arb itra tion  b i l l  may be In ev itab le ;  however, boards and school administrators 
who know the Implications o f  th is  le g is la t io n  must remain opposed and must 
l e t  everyone affected know that we have that concern.

Certa in ly  I understand your pos it ion . I want to thank you for your e f fo r ts  
1n th is  matter. Please be assured that I w i l l  convey to administrators that 
you fought a very hard b a tt le  against tremendous odds In behalf o f  our 
pos it ion .

Although I c a n 't  support binding a rb itra t ion ,  I would recommend some points 
for your consideration. These points, 1f you could get them Into the b i l l ,  
would help soften the adverse Impact a great deal.

1. A delayed e f f e c t i v e  date would be extremely helpful In allowing 
additional c nslderatlon to th is  matter. An e f fe c t i v e  date o f  
Ju ly  1982 Is  recommended.

2. A sunset provision o f  three years, which could cause everyone to  
become more serious about examining the Issue further.



3. Local boards should have the r igh t to opt out o f  binding a rb itra t ion .
I t  1s understood that to gain such position 1t might be necessary to
give the r igh t to s tr ik e .

4. There should be some lim ita t ion  on what 1s a rb itrab le .  I would
suggest that only salary schedules and money re la ted Items a ffec t in g
the Individual teacher would be a rb itrab le .

5. There should be a statement o f  management r igh ts . Management should
have the r igh t to  assign, dismiss, h ire ,  trans fer , e tc .

6 . There should be some provision to pay for a rb itra tion  awards. I t  
Is  easy to conceive that an a rb itra t ion  award could be detrimental
to the to ta l educational program provided to students In a particu lar 
school d i s t r i c t .  I t  would be unfortunate for students to  su ffer  the 
loss o f  programs, courses, or other student re lated serv ices , because 
o f  an unreasonable arb itra tion  award.

7. There should be some provision to make I l le g a l  s tr ikes  co s t ly  to the
Individual and to  the union. I would suggest a $200 per day f in e  per 
teacher, a $5000 per day f in e  to the NEA, and a lo ts  o f  tenure for 
a l l  participants in  I l le g a l  s tr ik e s .

Again, please be assured that I appreciate your concern and e f fo r ts  regarding 
th is  Issue. I f  I can be o f  further help to you In explaining the position  o f 
the Association , please g ive  me a c a l l .

S incerely

Darroll Hargraves

/skb
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R E P R E S E N T A T I V E  J O E  C H U C K U U K

t0 H S E j 5 J ? R N E L M S !  P R E S E N T ,  D I L L I N G H A M  C I T Y  S C H O O L  D I S T R I C T

U S  I S  T O  U R G E  T H A T  C S 1 2 6 .  A N  A C T  E L A T I N G  T O  L A B O R  R A T I O N S  I N V O L V I N G
: h o o l  t e a c h e r s  A N D  s r  ? 0 L  d i s t r i c t s , b e  d e f e a t e d  i n  c o m m i t t e e .

I M E  T O  L I S T E N  T O  O U R  O P I N I O N  O N  T H E  B I L L .  T H A N K S .



NENANA CITY PUBLIC SCHOOLS
P.O. BOX 127 

N E N A N A , ALASK A  99760

April 17, 1981

S e n a t o r  Don G ilman 
P o u c h  V
Juneau, AK 99811 

Dear S e n a t o r  Gilman:

The N e n a n a  Cit y P u b l i c  School Board at its m e e t i n g  of February 
19, 1981 passed a motion to o p pose SB 126 - B i nding  Arbitration.
The board feels they are the elected rep re s e n t a t i v e s  of N enan a to 
guide and direct the s c h o o l s  in Nenana based upon local needs. The 
N enana City P u b l i c  School Board is totally o p p o s e d  to h aving an o u t­
side third party come into the district and m a k e  financial, policy 
and m a n a g e m e n t  decisions, which should te d o n e  by the local school 
board. T hey feel it is an infringement upon the rights of the local 
c i t izens to run their schools w ithin the guidelines est abl i s h e d  by 
the St ate of Alaska.

T hank you for your time.

S i n c e r e l y ,

Superi ntendent

W E T :bjw

“S i wnut. .U iJb t -  l lo n u  of ih r  too C la n k  "



P . O . B o x  1 6 9 *  B a r r o w , A l a s k a  9 9 7 2 3  •  8 5 2 - 5 3 1 1

April 16, 1981

The H o n o r a b l e  Don G i l l m a n  
U n i t e d  St ates Senate 
P o u c h  V
Juneau, A las ka 99811

Dear Senator Gillman:

Please be a d v i s e d  that the School Board of the Njrt h Slope 
Borough School Dis trict is on r eco rd o p p o sing b i ndin g 
arbitration. As a superi n t e n d e n t  I am committed to the 
basic premise that school districts must be gover n e d  by 
local boards. To approve l eg islation wh ich would put final 
decisions r e g a rding m o n e y  m a t t e r s  into the hands of outside 
a r b i t r a t o r s  w ould at the very least violate the principals  
u p o n  wh ich public e d u c a t i o n  was founded. 1 urge you to vote 
against  all bills w h i c h  would transfer authority from the 
local boards.

Most especially, I urg e you to not support Senate Bill 126.

S i n c e r e l y  yours,

Don Kenfroe 
Super i n t e n d e n t

D R : Jk
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CS FOR S ENA TE BILL NO. 126 (C&RA)
»

IN THE L E G I S L A T U R E  OF THE  STATE OF A LASK A  

T W E L F T H  L E G I S L A T U R E  - F I R S T  SESSION 

A BILL

6 ||For an Act entitled: "An Act r e l a t i n g  to labor relations i n v o l v i n g  teachers

and school districts; and pr oviding for an e f f e c t i v e  

date."

BE IT E N A C T E D  BY THE LEGISL A T U R E  OF THE STAT E OF ALASKA:

* S e c t i o n  1. MEDIATION. (a) M e d i a t i o n  between an e m p l o y e e  b a r g a i n i n g  

agency  and a school board in accordanc e with the provisions of this s e ction

( 1 ) shall begin if the parties have failed to n e g o t i a t e  a c o l l e c­

tive b a r g a i n i n g  agreement before F e b r u a r y  1;

(2) m ay begin at any time before February 1

(A) if the employee b a r g a i n i n g  agency and the school board 

m u t u a l l y  agree; or

(B) if the emplo yee b a r g a i n i n g  agency or the school board 

ce r t i f i e s  to the other p arty that, in its opinion, good faith n e g o t i a­

tions b e t w e e n  the parties are at an impasse and the s e r vice s of a 

m e d i a t o r  are necessary to resolve  the dispute.

(b) W h e n  m e d i a t i o n  is required or req uested under (a) of this section, 

the e m p l o y e e  b a r g a i n i n g  agency and the school board shall c hoose a mediator. 

If the e m p l o y e e  bargaining  agency and the school board are unable to a gre e 

upon a m e d i a t o r  within seven days of the date medi ation is r e q u i r e d  or 

requested under (a) of this section, they ahall J o intly request the U nitea  

States Federal M e d i atio n and C o n c i l i a t i o n  Service to provide m e d i a t i o n  

services. If the United States Federal M e d i a t i o n  and C o n c i l i a t i o n  S e r v i c e  

Ls u n a b l e  to provide medi ation services, the employee b a r g a i n i n g  a g e n c y  and  

he school board shall Jointly  request the American A r b i t r a t i o n  A s s o c i a t i o n
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1 or another recognized a r b i t r a t i o n  a s s o c i a t i o n  to name a mediator.

2 (c) A mediator d e s i g n a t e d  under (b) of this section shall

3 (1 ) chair all m e e tings b e t w e e n  the emplo yee b a r g a i n i n g  a g e n c y  and

4 II the school board; and

5 (2 ) attempt to resolve the differenc es b e t w e e n  the d i s p u t i n g

6 parties and reach c ommon accepta nce of terms and conditions or other items

7 in dispute whenever possible.

8 (d) The m e d iator has 30 days from the first m e e t i n g  w i t h  the d i s p u t i n g

9 parties to secure agreement b e t w e e n  the parties. The e mployee b a r g a i n i n g  

4kjo a g e n c y  and the school board m a y  agree to extend the period d u r i n g  w h i c h  the

me d ia tor may secure agreement and reduce the agreed terms, conditions, and 

o ther items to a w r i t t e n  contract.

(e) If, at the end of the period set out in (d) of this section, the

14 m e d i a t o r  has not secured agreement between the parties, and the m e d i a t o r

15 does not serve as the arbitrator as provi ded by sec. 3 of this Act, the 

15 m e d i a t o r  shall prep.ire a list of items remai ning at impasse.

17 (f) If me dia t i o n  meetings are held during a school day, teachers who

io represent the employee b argaining agency shall be released from c l a s s r o o m  or

other assigned duties without penalty or loss of pay.

(g) The expenses of mediation, if any, under this section shall be 

2, shared equally by the employee b a r g a i n i n g  agency and the school board.

22 * Sec. 2. ARBITRATION. Items at impasse shall be submitted to an arbl*

23 trator under this section if an employee b a r g a i n i n g  a gency and a school 

board are unable to reach agreement by the 30th day f o l l o w i n g  the first

25 m e e t i n g  between the employee bargai n i n g  ag ency and the school board w i t h  a 

2fj mediator appointed under sec. 1(b) of this Act, except that, If the parties 

2/ m u t u a l l y  agree to extend the period d u ri ng which the mediator may s ec ure  

78 agreement as provided by sec. 1(d) of this Act, the extensio n date a g r e e d  to 

2SL by the parties shall be the date applic a b l e  un der' t h i s  section to d e t e r m i n e

-2- CSSB 126(C&RA)
LA-L 20A
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u  w h e t h e r  a r b i t r a t i o n  is required.

* * Sec. 3. A P P O I N T M E N T  OF ARBITRATOR. The mediator a p p o i n t e d  u n d e r

3 sec. 1 of this Act shall servn as arbitrator. However, if the m e d i a t o r  is

4 u nable to serve as a rbitrator  or if one of the parties objects to the 

5 1 mediat or s e r v i n g  as arbitrator, the employee barg aining a gency and the

school board shall, w i t h i n  two days of the expir ation of the p e r i o d  s p e c i­

fied in sec. 2 of this Act, e x c l usive of Saturdays, Sundays and holidays, 

agree on a p e r s o n  to serve as a r b i t r a t o r  or ask the A m e r i c a n  A r b i t r a t i o n  

A s s o c i a t i o n  or other m u t u ally a c c e p t a b l e  a rbitr ation a s s o c i a t i o n  to n a m e  an 

arbitrator.

* Sec. 4. AR BITR A T I O N  AWARD. (a) After ac cepting items s u b m i t t e d  at 

impasse by an employee b a r g a i n i n g  agency and a school board to d e t e r m i n e  an 

a r b i t r a t i o n  award, an arbitrator shall make at least one go od faith ef fort 

to secure a n e g o t i a t e d  agreement b e t w e e n  the parties. The a r b i t r a t o r  shall 

have at least one m e e t i n g  j o in tly with the employee b a r g a i n i n g  a g e n c y  and 

the school board. Submission of items to the arbitrator shall be by each 

party separately. Each s u b m i s s i o n  shall state the final offer o n  eac h of 

the items at impasse, and only on those items, and shall be c e r t i f i e d  by the 

a u t h o r i z e d  rep res e n t a t i v e  of the e m p l o y e e  barga i n i n g  agency or of the school

28

28.

board. W v  ^

(b) The arbitrator' s a w n r d f m a y  J.nclude — itema— s u b m i t t e d  to the

arbitrat or by the employee b a r g a i n i n g  agency, a l b  items- s u b m i t t e d  to the 

a r b i t r a t o r  by the school board, or items submitted by each of the parties.  

The a rbitrator shall advise each of the parties as to the m eth od he will use

\ 75 to d e t e r m i n e  the award after the parties submit their final offers and 

27

3 * ^ *7/*' I
before a n n o u n c i n g  his awardj

(c) As to items at impasse, the arbitrator shal 1 select the tnoro 

reasonable and equit able offer",- after c o n s i d e r i n g

I.A-L 20A

(1 ) applicable state and federal lawsi

-3- CSSB 126(CARA)
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(2 ) stipu lations of the parties;

(3) the interest and welfare of the parties and public;

(4) the school board's financial ability; and

(5) the s ubmissions of the parties.

(d) The a rbitr a t o r  shall issue an award in corp o r a t i n g  the offers which  

he selects, shall prepare a w r i t t e n  statement of the reasons for the award, 

and shall submit a copy to the employee bargai n i n g  a g e n c y  and the school 

board. The award of the arb itrator is final and b i n d i n g  on both parties.

(e) The expenses of arbi tr a t i o n  shall be shared equally by both 

p a r t i e s .

* Sec. 5. R E V I E W  OK A R B I T R A T O R ' S  AWARD. (a) The award of an arbitr ator

under secs. 2 - 4 of this Act may be vacated by a court only on grounds

s p e c i f i e d  in AS 09.43 .120(a)(1) - (3).

(b) The award of the arbitrator  may be c o r r ected or m o d i f i e d  by a 

court only on grounds specified in AS 09.43.130.

* Sec. 6 . STRIKES. (a) Except as permitted in (b) of this section, a

t e a c h e r  may not engage in a strike. Upon a showing by a school board that

teachers are e n g a g i n g  or about to engage in an Illegal strike, an i n j u n c­

tion, rest ra i n i n g  order, or other order which may be a p p r o p r i a t e  shall be 

g r a n t e d  by the superior court in the judicial district in which the strike 

is o c c u r r i n g  or is about to occur.

(b) The certi f i c a t e d  e mployees of a school district in which the

school board has rejected the applic a b i l i t y  of the provisions of this Act 

may engage in a strike. A strike is authorized under this subs ec t i o n  only 

if a m a j o r i t y  of the members vote to strike by secret ballot.

* .Sec. 7. LOCKOUTS. A school hoard may not engage in a lockout of its

teachers. Upon a showing by an employee b a r g a i n i n g  agency that a school

*

b oard is e n g aging or about to engage in a lockout, an injunction, r e s t r a i n­

ing order, or other order which may be a p propr iate shall be granted by the

-4- CSSH 126(C4RA)
L 20A
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s u p erior court in the judicial d i s t r i c t  in w hich the lockou t is o c c u r r i n g  o 

is about to occur.

* Sec. 8 . AS 14.20.570 and 1 4 . 2 0 . 5 8 0  are repealed.

* Sec. 9. A P P L I C A B I L I T Y  OF ACT. (a) The provisions of this Act a pply 

to each school district of the state unless the school b o a r d  of fhe school 

district, by resolution, rejects the a p p l i c a b i l i t y  of the p r o v i s i o n s  of thii

Act b y  O c t o ber 31, 1981. >

(b) The pr ovisions of this Act do not apply in a school d i s t r i c t  for

the d u r ation of an agree m e n t  ent-ered into--between the school d i s t r i c t  and an

employe e b a r g a i n i n g  agency of the c e r t i f i c a t e d  employees cf the school

district to r e p l a c e  an agreement w h i c h  expires by June 30, 1981.

* Sec. 10. This Act terminates J u l y  1, 1985.

* Sec. 11. This Act takes e f f e c t  July I, 1981.

L 20A CSSB 126(C&RA)



Tffld ILITOflJTO
LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITO l 
JUNEAU ALASKA 99811 

907 465.3800

M E M O R A N D U M  April 23, 1981

SUBJECT: CSSB 126 (C&RA)

TO: Senator Donald E. G ilman
Chairman, Senate C o m m unity and 
Regional Affairs Committee 
Attn: David Dye

FROM: John B. Chenowj
Legislative C^unJel

Following a quick r eview  of the cases involving i n t e r­
pret ation  of federal and state con stitutional provisions 
relating to p r o h i b i t i n g  legislatures from a cting to impair 
contracts, one of the externs advises that the decisions 
suggest that legislatures have latitude to enact laws wh ich 
effect contracts where public p olicy  con siderations outweigh 
private intc^^sts. The principal decisions, H o m e Building 
and Loan Associ ation v. B l a i s d e l l , 290 U.S. 39U, 78 L.Ed.
413 (1933), City of El Paso v. S i m m o n s , 379 U.S. 497,
13 L . Ed.2 d 446 (1965), and Allied Structural Steel Co. v. 
S p a n n a u s , 438 U.S. 234, 57 L.Ed.2d 727 (1978), suggest that 
a prov ision comparable to that set out b e l o w  could be validly 
enacted w i t h  the a b o v e - captio ned bill:

[* Sec. 9 J

(c) The provisions of this Act apply «.o the provisions 
or clauses of an agreement in effect on the effective 
date of this Act which, by the terms of the agreement, 
are subject to re negotiation  at specified intervals.

As a policy matter  (not a legal matter), are you sure yea 
want to Include a provision, b i nding  the provisions of this 
Act to cer tain clauses w i t h i n  e x i s t i n g  agreements, w h e n  you 
exempt not-yet-ne g o t l a t e d  contracts (which are the successors 
to e x i sting agreements) from o p e r ation of the Act? It seems 
somewhat inconsistent to me.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 22, 1981

SUBJECT:

TO:

FROM:

CSSB 126 (C&RA)

Senator D onald E. G i l m a n  
Chairman, Senate C o m m unity and 
Regional Affairs Committee 
Attn: David Dye

John B . Che noweth 
Legislative C^hp.sal!

A draft is enclosed. I have not h a d  an o p port unity to 
r evie w and reach a decision with respect to the c o n s t i­
tutional questior posed by i m p o s i t i o n  of the provisions of 
this legislation on elements of contracts which  are 
"reopened for n e gctiat ion" after the e ffective date of this 
Act.

Note that the bill is drafted in u n c o d i f i e d  form for, by its 
terms, it is temporary.

In the third line of * Sec. 2, w h e r e  you had prop osed to 
insert "after" for "by", I kept "by"; "after" did not make 
sense to me when used in context.

Please review carefully the provisions of subsection (b) 
under * Sec. 4 to ascertain w h e t h e r  this meets the tenor of 
our discus sion by telephone.

In * Sec. 5(a), I do not u n d e : s t a n d  h o w  AS 09.43.120(b) - (e) 
are "grounds" for vacating at: award. I would have cut it 
off after the AS 0 9 . 4 3 . 120(/*) references.

Please review carefully both parts of * Sec. 9 to see If 
these provisions express the sense of the committee's 
position. I found the prov ision which is now encompassed  in 
* Sec 9(b) p a r t i c u l a r l y  difficult to express.



Note the effective dates. W i t h  this bill, I a m  of t.ie firm 
o p i n i o n  that an immediate effective date w o u l d  cause more 
problems th an it w o u l d  resolve. I see little h a r m  in setting 
a date certain as 'a effective date that is not so different 
from the effective date w h i c h  the bill w o u l d  carry w i t h  an 
immediate effective date clause.

JBCtljb

Enclosure
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Chenoweth'

Original sponsors: Parr, Fischer, Rodey
and Stimson

BY THE COMMUNITY AND REGIONAL 
IN THE SENATE AFFAIRS CO MMITTEE

CS FOR SENATE BILL NO. 126 (C&RA)

IN THE L E GISLATURE OF THE STATE OF ALASKA

TWELFTH L E G I S L A T U R E  - F I R S T  SESSION

A BILL

For an Act entitled: "An Act relating to labor relations involving teachers

and school districts; and providing for an effecti ve 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MEDIATION. (a) M e d i a t i o n  between an employee b a r g a i n i n g 

agency and a school board in accordance with the provisions of this sectio n

( 1 ) shall begin if the parties have failed to negotiate a c o l l e c­

tive bargaining igrecment before Febru a r y  1;

(2) may begin at any time before February 1

(A) if the employee b argaining  agency and the school board  

mutuall y agree; or

(B) if the employee bargaining  agency or the school board 

certifies to the other party that, in its opinion, good faith n e g o t i a­

tions between the parties are at an Impasse and the services of a 

mediator are necessary to resolve the dispute.

(b) When mediation is required or requested under (a) of this section, 

the employee bargaining agency ana the school board shall choose a mediator. 

If the employee bargaining agency and the school board are unable to agree 

upon a mediator within seven days of the date m edia t i o n  is required or 

requested under (a) of this section, they shall Jointly request the United  

States Federal Medi ation and Conc il i a t i o n  Service to provide m e d i a t i o n  

services. If the United States Federal M e d i a t i o n  and C o n c i l i a t i o n  S e rvice  

is unabl e to provide mediation services, the employee bargain ing agency and 

the school board shall J o in tly request the American A r b i t r a t i o n  A s s o c i a t i o n

L  2 q a  m l " CSSB 1 2 6 <C i R A >
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1 | or anothtr recognized arbitration associ a t i o n  to name a mediator.

(c) A mediator designated under (b) of this section s h a 1]

(1 ) chair all meetings b e t ween the employee bargai ning a g e n c y  and 

the school board- and

(2 ) attempt to resolve the differences between the d i s p uting 

parties and reach common acceptance of terms and conditions or other items 

in dispute whenever possible.

(d) The mediator has 30 days from the first meeting with the d i s p u t i n g  

parties to secure agreement betv/een the parties. The employee b a r g a i n i n g  

agency and the school board may agree to extend the period during w h i c h  the 

mediator may secure agreement and reduce the agreed terms, conditions, and 

other items to a written contract.

(e) If, at the end of the period set out in (d) of this section, the 

mediator has not secured agreement between the parties, and the m e d i a t o r  

does not serve as the arbitrator as provide^ by sec. 3 of this Act, the 

mediator shall prepare a list of items remaining at impasse.

(f) If mediation meetings are held during a school day, teachers who

represent the employee bargaining agency shall be released from c l a s s r o o m  or 

ocher assigned duties without penalty or loss of pay.

(g) The expenses of mediation, if any, under this section shall be

shared equally by the employee bar gai n i n g  agency and the school board.

* Sec. 2. ARBITRATION. Items at impasse shall be submitted to an atil- 

trator under this section if an employee bargaining agency and a school 

board are unable to reach agreement by the 30th day following the first 

meeting between the employee bargaining agency and the school board w i t h  a 

mediator appointed under sec. 1(b) of this Act, except that, If the parties 

mutually agree to extend the period during which the mediator may secure 

agreement as provided by sec. 1(d) of this Act, the extension date a g r e e d  to 

by the parties shall be the date applicable under this section to d e t e r m i n e

-2- CSSB 126(C&RA)
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w h e t h e r  arbitration is required.

* Sec. 3. APPOINTMENT  OF ARBITRATOR. The mediator ap pointed under 

sec. 1 of this Act shall serve as arbitrator. However, if the me diator is

unable to serve as arbitrator or if one of the parties objects to the

mediator serving as arbitrator, the employee bargaining agency and the

school board s h a l 1 , within two days of the expirati on of the period s p e c i­

fied in sec. 2 of this Act, exclusive of Saturdays, Sundays and holidays, 

agree on a person to serve as arbitrator or ask the American A r b i t r a t i o n  

Association or other mutually acceptable ar bitration a ss ociation to name an 

arbitrator.

* Sec. 4. ARBITRATION AWARD. (a) After accepting items submitted at 

impasse by an employee bargaining agency and a school board to determine an 

arbitration award, an arbitrator shall make at least one good faith effort 

to secure a n egotiated agreement between the parties. The arbitrato r shall 

have at least one meeting  Jointly with the employee bargaining agency and 

the school board. Submission of items to the arbitrator shall be by each 

party separately. Each submission shall state the final offer on each of 

the items at impasse, and only on those items, and shall be certified by the 

authorized representative of the employee b ar gaining agency or of the school 

board.

(b) The arbitrator's award may include all items submitted to the 

arbitrator by tne employee bargaining agency, all items s ubmitted to the 

arbitrator by the school board, or items submitted by each of the parties. 

The arbitrator shall advise each of the parties as to the method he will use 

to determine the award after the parties submit their final offers and 

before announcing his award.

(c) As to items at impasse, the arbitrator shall select the mo re  

reasonable and equitable offer, after consid e r i n g

(1 ) applicable state and federal lawsi

-3- CSSB 126(C&RA)
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(?) stipulations of the parties;

(3) the interest and welfare of the parties and public;

(4) the school board's financial ability; and

(5) the submissions of the parties.

(d) The arbitrauor shall issue an award incorporating the offers which 

he selects, shall prepare a w r itte n statement of the reasons for the award, 

and shall submit a copy to the employee b argaining agency and the school 

board. The award of the arbitrato r is final and binding on both parties.

(e) The expenses of a rbitrat ion shall be shared equall y by both 

p a r t i e s .

* Sec. 5. REVIEW OF A RBITRATOR'S AWARD. (a) The award of an arbitrator 

under secs. 2 - 4 of this Act may be vacated by a court only on grounds 

specified in AS 09.43.120(a)(1) - (3) and 09.43.120(b) - (e).

(b) The award of the arbitrator may be corrected or m o d ified by a

court only on grounds specified in /.S 09.43.130.

* Sec. 6 . STRIKES. (a) Except as permitted  in C  ) of this section a 

teacher may not engage in a strike Upon a showing by a school board that 

teachers arc engaging or about to engage in an illegal strike, an i n j u n c­

tion, restraining order, or other order which may be appropriate shall be 

granted by the superior court in the judicial district in which the strike 

is occurring or is about to occur.

(b) The certificated employees of a school district in which the

school board han rejected the a p p licabil ity of the provisions of this Act 

may engage in a strike. A strike Is author ized under this subsection only  

if a majority of the membe*s vote to strike by secret ballot.

* Sec. 7. LOCKOUTS. A school board may not engage in a lockout of its

teachers. Upon a showing by an umployoe bargaini ng agency that a school 

board is engaging or about to engage in a lockout, an injunction, r e s t r a i n­

ing order, or other order which may be a ppro priate shall be granted by the

-4- CSSB 126(C&RA)
L 20A
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superior court in the judicial district in which the lockout is o c c u r r i n g  or 

is about to occur.

* Sec. 8 . AS 14.20.570 and 14.20.580 are repealed.

* Sec. 9. APPLIC A B I L I T Y  OF ACT. (a) The provisio ns of this Act apply 

to each school district of the state unlees the school board of the school 

district, by resolution, rejects the appl i c a b i l i t y  of the provisions of this 

Act by October 31, 1981.

(b) The provisions of this Act do not apply in a school district for 

the duration of an agreement entered into between the school district and an 

employee barg aining agency of the certificated employees of the school 

district to replace an agreement which expires by June 30, 1981.

12 * Sec. 10. This Act terminates July 1, 1985.

* Sec. 11. This Act takes effect July  1, 1981.13
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C -  Chenoweth-

Original sponsors: Parr, Fischer, Rodey
and Stimson

B Y  T H E  C O M M U N I T Y  A N D  k E G I O N A L  
IN THE S E N A T E  A F F A I R S  C O M M I T T E E

CS FOR S E NATE BI LL NO. 126 (C&RA)

IN T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A BILL

?or an Act entitled: "An Act r e l ati ng to labor relat i o n s  i n v o lving  teacher s

and school districts: and p r o v i d i n g  for an e f f e c t i v e  

d ate."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. MEDIATION. (a) M . s t a t i o n  b e t w e e n  an e m p l o y e e  b a r g a i n i n g  

agency at a school b o a r d  in a c c o r d a n c e  w i t h  the p r o v i s i o n s  of this s e c t i o n

( 1 ) shall b e g i n  if the parties have failed to n e g o t i a t e  a c o l l e c­

tive b a r g a i n i n g  a g r e e m e n t  before F e b r u a r y  1|

(2) m a y  begin at any time b e f o r e  F e b r u a r y  1

(A) if the employee b a r g a i n i n g  agency and the school b o a r d  

m u t u a l l y  a g r e e » or

(B) if the employee b a r g a i n i n g  a genc y or the school b o a r d  

c e r t i f i e s  to the other party that, in its opinion, good faith n e g o t i a­

tions b e t w e e n  the parties are at an Impasse and the services of a 

m e d i a t o r  are n e c e s s a r y  to resolve the dispute.

(b) W h e n  m e d i a t i o n  is required or r e q u e s t e d  u n d e r  (a) of this section, 

:he e m p l o y e e  b a r g a i n i n g  agency and the school board shall choose a m e d i a t o r ,  

[f the e m p l o y e e  b a r g a i n i n g  agency and the school b o a r d  are unable to a g r e e 

ipon a m e d i a t o r  w i t h i n  seven days of the date m e d i a t i o n  is required or 

requested u n d e r  (a) of this section, they shall J o i n t l y  request the U n i t e d  

States F e d e r a l  M e d i a t i o n  and C o n c i l i a t i o n  Service to p r o vide m e d i a t i o n  

lervlces. If the U nited States Federal M e d i a t i o n  and C o n c i l i a t i o n  S e r v i c e  

Ls u n a b l e  to provide  m e d i a t i o n  services, the employee b a r g a i n i n g  a g e n c y  a n d  

:he school board shall J o intl y request the A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n  

L  2 qa CSSB 126(C4RA)
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1 or a n o t h e r  r e c o g n i z e d  a r b i t r a t i o n  a s s o c i a t i o n  to name a mediator.

2 (c) A  m e d i a t o r  d e s i g n a t e d  under (b) of this s e c t i o n  shall

3 (1 ) chair all m e e t i n g s  b e t w e e n  the e m p l o y e e  b a r g a i n i n g  a g e n c y  and

4 the school board} and

s (2 ) a t t e m p t  to r e s o l v e  the d iffer ences b e t w e e n  the d i s p u t i n g

6 I par ties and r e a c h  c o m m o n  a c c e p t a n c e  of terms and c o n d i t i o n s  or other items

7 in d i s p u t e  w h e n e v e r  possible.

8 (d) T h e  m e d i a t o r  hai 30 d~"s from the first m e e t i n g  w i t h  the d i s p u t i n g

g parties to s e cure agre ement b e t w e e n  the parties. The emplo y e e  b a r g a i n i n g  

1 0 1 a g e n c y  and the school board m a y  agrte to e x t e n d  the p e r i o d  d u r i n g  w h i c h  the 

u  | m e d i a t o r  m a y  secure ag ree m e n t  and reduce the agreed t e r m s , conditions, and

other items to a w r i t t e n  contract.

(e) If, at the end of the period set out in (d) of this section, the 

m e d i a t o r  has not secured agree ment b e tween the parties, ard the m e d i a t o r  

is does not serve as the a r b i t r a t o r  as p r o v i d e d  by sec. 3 of this Act, the

16 m e d i a t o r  shall prepare a list of items r e m a i n i n g  at impasse.

17 j (f) If m e d i a t i o n  meetings are h e l d  d u r i n g  a school day, teachers who

is represent the employee b a r g a i n i n g  agency shall be r e l e a s e d  from c l a s s r o o m  or 

ig j o th er a s s igned duties w i th out penal ty or loss of pay.
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(g) T h e  expenses of mediation, if any, under this sectio n shall be 

s hared e q u a l l y  by the employee bargai n i n g  agency and the school board.

* Sec. 2. ARBITRATION. Items at impasse shall be s u b m i t t e d  to an a r b i­

trator under this s e c t i o n  if an employee b a r g a i n i n g  a g e n c y  and a school 

board are u n a b l e  to reach agreement by the 30th day f o l l o w i n g  the first 

m e e t i n g  b e t w e e n  the empl oyee b a r g a i n i n g  a g e n c y  and the school board w i t h  a 

m e d i a t o r  a p p o i n t e d  under sec. 1(b) of this Act, except that, if the p a r t i e s  

m u t u a l l y  agree to e xtend the period during w hi ch the m e d i a t o r  m a y  s a c u r a  

a greement as provided by sec. 1(d) of this Act, the e x t e n s i o n  date a g r e e d  to 

by the parties shall be the date applicable under this s e c t i o n  to d e t e r m i n e

-2- CSSB 126(C&RA)
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1 w h e t h e r  a r b i t r a t i o n  is required.

2 * Sec. 3. A P P O I N T M E N T  O F  ARBITRATOR. T h e  m e d i a t o r  a p p o inte d u n d e r

3 sec. 1 of this Act shall s e r v e  as arbitrator. However, if the m e d i a t o r  is

* u n a b l e  to serve as a r b i t r a t o r  or if one o f  the p a r t i e s  objects to the

5 m e d i a t o r  s e r v i n g  as arbitrator, the e m p l o y e e  b a r g a i n i n g  a gency and the

6 school b o a r d  shall, w i t h i n  two days of the e x p i r a t i o n  of the p eri od specl-

7 fied in sec. 2 of this Act, exclusive of Saturdays, Sundays and holidays,

8 || agree o n  a p e r s o n  to serve as arbitrator or ask the A m e r i c a n  A r b i t r a t i o n

9 A s s o c i a t i o n  or other m u t u a l l y  acceptable a r b i t r a t i o n  associ a t i o n  to name an

10 arbitrator.

it * Sec. 4. A R B I T R A T I O N  AWARD. (a) A f ter a c c e p t i n g  items submitted at

inpisse by an e m p l o y e e  barg ai n i n g  agency and a school b oard to determine an 

a r b i t r a t i o n  award, an a rbitrator shall make at least one good faith effort 

to secure a n e g o t i a t e d  agreement between the parties. The arbitrator shall 

have at least o m  m e e t i n g  j o i n t l y  with the emplo yee b a r g a i n i n g  agducy and 

the school board. S u b m i s s i o n  of items to the arbit r a t o r  shall be by each 

p arty separately. E ach submission  shall sta te the final offer on ea ch of 

the items at Impasse, and o n l y  on those items, and shall be certified by the 

a u t h o r i z e d  r e p r e s e n t a t i v e  of the employee b a r g a i n i n g  a g ency or of the school 

boax d . Oc\\^ -VV.S. ay,***
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(b) The arbitrato r's award may Include f a l - i tems] s ubmitted to the 

a r b i t r a t o r  by the employee bar gai n i n g  agency, |aj4 Items] submitted to the

a r b i t r a t o r  by the school board, or Items s u b m i t t e d  by each of the parties. 

The a r b i t r a t o r  shall advise each of the parties as to the m e t h o d  he will use 

to d e t e r m i n e  the award after the parties n u b m l t  their final offers and 

before a n n o u n c i n g  his award. IX t „
i C ^ t O n  .

(c) As to items at impasse, the a r b i t r a t o r  shall select the m o r e  

r e a s o n a b l e  and e q u i t a b l e  offer, aft^r c o n s i d e r i n g

(1 ) a p p l i c a b l e  ?tate and federal lawsi

-3- CSSB 126(C&RA)
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i

(2) stipulations of the parties;
4

(3) the interest and welfare of the parties and public;

(4) the school board's financial ability; and

(5) the submissions of the parties.

(d) The arbitrator shall issue an award incorporating the offers which 

he selects, shall prepare a written statement of the reasons for the award, 

and shall submit a copy to the employee bargaining agency and the school 

board. The award of the arbitrator is final and binding on both parties.

(e) The expenses of arbitration shall be shared equally by both 

parties.

* Sec. 5. REVIEW OF ARBITRATOR'S AWARD. (a) The award of an arbitrator 

under secs. 2 - 4 of this Act may be vacated by a court only on grounds 

specified in A: 09.43.120(a)(1) - i 3 ) f i d 09.43-. 120 W  - (e ) J

(b) The award of the arbitrator may be corrected or modified by * 

court only on grounds specified in AS 09.43.130.

* Sec. 6. STRIKES. (a) Except as permitted in (b) of this section, a

teacher may not engage ±n a strike. Upon a showing by a school board that

teachers are engaging or about to engage in an Illegal strike, an injunc­

tion, restraining order, or other order which may be appropriate shall be 

granted by the superior court in the Judicial district in which the strike 

is occurring or is about to occur.

(b) The certificated employees of a school district in which the 

school board has rejected the applicability of the provisions of this Act 

may engage in a strike. A strike is authorized under this subsection only 

if a majority of the members vote to strike by recret ballot.

* Sec. 7. LOCKOUTS. A school board may not engage in a 1 •'"kout of Its 

teachers. Upon a showing by an employee ba rge ln lng  egency that a school 

board is engaging or about to engage in a lockout, an injunction, restrain­

ing order, or other order which may be appropriate shall be granted by the

-4 -  CSSB 126(CiRA)
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s u p e r i o r  c ourt in the judicial district in w h i c h  the lockout is o c c u r r i n g  or 

is a b o u t  to o ccu r.

* Sec. 8 . AS 1 4 . 2 0 . 5 7 0  and 14.20 .580 are repealed.

* Sec. 9. A P P L I C A B I L I T Y  OF ACT. (a) Th e pr ovisions of this A c t  a pply  

to e a c h  school d i s trict of the state u n l e s s  the school b o a r d  of the school 

district, by r e s o l u t i o n ,  rejects the a p p l i c a b i l i t y  of the pr ovis i o n s  of this 

Act b y  O c t o b e r  31, 1981.

(b) The p r o v i s i o n s  of this Act do not a p ply in a school d i s t r i c t  lie*

the Jw ro t ien oj g an. antsy* q ^ n r ^ h *£w*<>n] the school d i s t r i c t  and an

e m p l o y e e  b a r g a i n i n g  a g e n c y  of the c e r t i f i c a t e d  employees of the school 

district to r e p l a c e  an agreement which expi res by J u n e  30, 1981.

Sec. 10. This Act terminates J u l y  1, 1985.

* Sec. 11. This Act takes effec t J u l y  1, 1981.

T V \ C  ^?ro\lisi*oiA£ -VV*.
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April 27, 1981

MEMORANDUM

TO: Senator Jay Karttula
Senate President

FROM: Senator Don Gilman
Chairman
Community and Regional Affairs 
Committee

SUBJECTS Senate Bill No. 126

Committee Substitute for Senate Bill 126 (C6RA) 
will be reported out of committee tomorrow,
April 28.

As you know, this is a very controversial subject 
statewide and has received a great deal of press 
over the last month. The State Board of Education 
has voted to recommend to the Governor that he veto 
any bill allowing binding arbitration, and at the 
same time have directed the Commissioner of Educa­
tion to introduce legislation which would provide 
a finality to teacher negotiations.

My head count on SB 126 shows a very close vote 
and at this point would indicate that the chances 
of success on the Senate floor are very slim.

We have provided for an option for local school 
districts to exercise, and if they exercise the opt 
out provision, then they are giving the local teachers 
the right to strike.

We have also sunsetted the legislation— this provision 
to go into effect in 1985.

I am not sure that any of the groups involved like 
the bill.



V Vv Ff V^V- 2m':* *V ■' ' ■' V- , ; .1̂;-

Alaska Jltate |GegtsIat«re
Senate

O ffic e o f  td e  President

April 23, 1981

Pooch V 
State Capitol 

Juneau, Alaaka 90611

M E M O R A N D U M

TO:

F R O M :

Senator Dor. G i l m a n  
Ch a ir man
Co m m u n i t y  & R e g ional  A f f a i r s  C o m m it tee

Senator J a l m a r  K e r t uula 
Senate P r e s ident

SUBJECT: Looking toward a late M a y  AdjjcNrnment

I nave an individual p r i o r i t y  request that the following 
bill, now in the C & R A  Committee, be consid e r e d  for c o m m i t­
tee action:

SB 126



O ffic e o f  (Re President State Capital 
Janata, Alaaka 90811

Pooch V

Official Boaiaaaa
A p r i l  27, 1981

Ms. B a r b a r a  Ann Block 
P r e s i d e n t 
T h e  A l a s k a  P T A 
P.O. Box 680
Anchor a g e ,  A l a s k a  99510 

D e a r  Ms. Block:

T h a n k  y ou for y o u r  r e c e n t  l e t t e r  and copy of the 

R e s o l u t i o n  a p p r o v e d  by the B oar d of M a n a g e r s „of 

ACPT.

I a p p r e c i a t e  y o u r  l e tting m e  know the Board s c o n c e r n s  

a nd w i l l  review the c o m m i s s i o n ' s  report

I w i l l  forward a c o p y  of y o u r  reso lution to all m e m b e r s 

of the Senate for their r e v i e w  as requested.

Sincerely.

Sena t o *  Velina r K e r ttu la 
Presi d e n t  of the S e n a t e

J K / s r h



M a r c h  21, 1981

P r e s i d e n t  J a l m a r  M. K e r t t u l a  
S t a t e  of A l a s k a  S e n a t e  
P o u c h  V (MS 3100)
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Mr. P r e s i d e n t :

T h e  b o a r d  of m a n a g e r s  of the A L A S K A  P T A  a p p r o v e d  the a t t a t c h e d  
r e s o l u t i o n  a f t e r  h e a r i n g  the r e p o r t  of Sue L i n f o r d ,  P T A  a p p o i n t e d  
m e m b e r  of C o v e r n o r  H a m m o n d ' s  B l u e  R i b b o n  C o m m i s s i o n  to Fi n d  
A l t e r n a t i v e s  to I m p a s s e  b e t w e e n  T e a c h e r s  and S c h o o l  Boards.

Ue  are c o n c e r n e d  that the m e m b e r s  of the l e g i s l a t u r e  t h o r o u g h l y  
e x a m i n e  an d  a d h e r e  to the p a r e n t / l a y  m e m b e r  m i n o r i t y  r e p o r t  of 
the c o m m i s s i o n  b e f o r e  t a k i n g  any a c t i o n  on this issue.

U e  are a l s o  s e n d i n g  a r e s o l u t i o n  to N a t i o n a l  P T A  r e c o m m e n d i n g  that 
the  N a t i o n a l  C o n g r e s s  s u p p o r t  i n c l u s i o n  in all p u b l i c  s e c t o r  
c o l l e c t i v e  b a r g a i n i n g  l e g i s l a t i o n  d e a l i n g  w i t h  t e a c h e r s  of e l e m e n t a r y  
a n d  s e c o n d a r y  s t u d e n t s ,  a P u b l i c  R i g h t s  S t a t e m e n t  wh i ch :

A. d e f i n e s  " p u b l i c "  as:
S t u d e n t s  w h o  are r e q u i r e d  by law to a t t e n d  s ch o o l  and 

the c i t i s e n s  w h o  are r e q u i r e d  to m o n e t a r i l y  s u , p o r t  
the p u b l i c  s c h oo l s.

B. s t a t e s  that the " p u b l i c "  has  the r i gh t to o r d e r l y  and 
u n i n t e r r u p t e d  o p e r a t i o n  and f u n c t i o n i n g  of pu b li c s c h o o l s .

C. to p r o t e c t  this ri ght , w o r k  s t o p p a g e s  and lock ou ts  shall 
be p r o h i b i t e d  by law.

T h a n k  y o u  for y o u r  h e l p  in this m a t t e r ,  1 w o u l d  a p p r e c i a t e  it if 
y o u  w o u l d  m a k e  c o p i e s  of the r e s o l u t i o n  a v a i l a b l e  to all m e m b e r s  

of the senate.



P e r t a i n i n g  to the R e p o r t  to G o v e r n o r  H a m m o n d  
from h i s  Blue R i b b o n  C o m m i s s i o n  to Find 
A l t e r n a t i v e s  to I m p a s s e  between Teachers 
and School B o a r d s  - d a t e d  N o v e m b e r  1930

V/hereas, the G o v e r n o r  o f  A l a s k a  in 1930 appointed a Blue Ribbon 
C o m m i s s i o n  to find a l t e r n a t i v e s  to impa sse in Teacher/ 
School B o a r d  n e g o t i a t i o n s ,  and

V/hereas, the make up o f  this C o m m i s s i o n  was d i v ided into three
general c a t e g o r i e s  of r e p r e s e n t a t i o n  - parent/lay, 
t e a c h e r  o r g a n i z a t i o n s ,  a n d  school b o a r d / s c h o o l  a d m i n­
istration, and /

V/hereas, this C o m m i s s i o n  a f t e r  e i g h t  months of intensiv e re­
search, and study r e a c h e d  some conce nsus points, but 
in its final r eport to the G o v e r n o r  p r e s e n t e d  three 
separat e and sometimes, but not always, confli c t i n g  
reports, arjd

V/hereas, the p a r e n t / l a y  report m o s t  c l osely r e f l e c t s  the c o n­
cer n s  and n e e d s  e s p e c i a l l y  the Statemen t on the 
P u b l i c  Rights,

T h e r e f o r e  be it r e s o l v e d  by the Board of Managers of the A l a s k a
P T A  (ACPT) to i nform the G o v e r n o r  and instruct the 
'-'gislature o f  the State o f  A l a s k a  to thorou ghly 
examine a nd adhere to the conc erns e x p r essed by and 
in the p a r e n t / l a y  r e port BEFORE adopting A N Y  either 
c h a n g e s  in e x i s t i n g  l e g i s l a t i o n  or n e w  legislation 
de a l i n g  w i t h  t e a c h e r / s c h o o l  board nego tiations.

A p p r o v e d  by the B oard of M a n a g e r s  of ACPT 
M a r c h  27, 1981



S'.'

Mil lett  Kel ler C o m p a n y
1667 Crescent Street 

Anchorage, Alaska 99504 
(9 07 ) 277-87 67 or 279-8441

M a y  2, 1981

H onorable Don Gilman 
A l a s k a  State Senate 
P o u c h  V  
Juneau, Al aska

Dear Don:

Just a short note to say thanks for the time spent talking 
w i t h  me about your stand on binding arbitration. I apprecia te 
your honesty anc1 courage in w a n ting to deal w i t h  this important 
issue in forthright manner.

I was encouraged to hear that you do not favor the use of
binding arbitration in the p u b l i c  sector. Should the issue
come before the Senate, I will fully support your stand in 
opposition. As we discussed, the issue of binding a rbitration 
goes to the central p illar of our repres entative democracy. The
gover n m e n t  e mployees d e rive their benefits from the consent of
the governed through our elected officials.

Thanks again for your stand on this issue. I enjoyed seeing you 
while you were in A n c h orage and hope to see you again in the 
near future.

Sincerely,

< M i llett Keller

*



CHARLES A. LOWRY
Assistant Superintendent

May 8, 1981

The Honorable Donald Gi lman
Senate
Pouch V
Juneau, Alaska 99811 

Dear Senator Gi lman:

The Fairbanks North S tar  Borough Board o f  Educat ion  wou ld l i k e  
to go on record 1n o p po s i t i o n  to the committee s u b s t i t u t e  fo r  
Senate B i l l  No. 126, (C and RA). We fee l  the b i l l  i s  r e s t r i c t i v e  
and we do not support the t ime p ro v i s i o n s  1n the med ia t ion  process . 
We are opposed to b i n d i n g  a r b i t r a t i o n  as de s c r ib ed .

Thank you f o r  any c o n s id e r a t i o n  or a s s i s ta n c e  you can g i v e  us 
I n  t h i s .

S i n c e r e l y

FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT

Margue r(«  Stetson' avs 
Pres iden t
Board o f  Educat ion 

MS/EK/plh



A ME N D ME N  .

Offered in the HOUSE:  By:________________________

T o : ------------------------------------------HOUSE B I L L  No, c s h b  487 fjudiciarvi

SENATE B I L L  No. ____________________
Page: _ _ J __________________  Line: 2 1_______________

Insert the following new material:

(e) The provisions of this section apply

(1) in a school district of a home rule or general law municipality only if

(A) the governing body of the municipality approves an ordinance providing 

for the arbitration of items at impasse between the school board and its certified 

employees and submits the ordinance to tL i voters of the municipality at a regular 

or special election called for the purpose: and

(B ) the ordinance is approved by a majority of the voters voting on the 

ordinance at the election:

(2) in a regional educational attendance area only if

(A) the school board of the regional educationa attendance area directs the 

lieutenant governor to include on the ballot, at the regular election held under A S  

14.08.071, a referendum question which asks the voters in the regional educational 

attendance area whether the provisions of A S  14.20.582 - 14.20.585 snail apply

to govern the disposition of items at impasse between the school board and its 

certified employees: and

(B) the question is approved by a majority of the voters voting on it at 

the election.

Page 3. line 25:

Delete all material and Insert in its place:

* Sec.2. A S  14.20.580(c) is amended to read:

(c) If , in a city or borough or a regional educational attendance area in whii

9

H 70



Offered in the HOUSE: By :
T o : _________________________ HOUSE B I L L  No, C S H B  487 (Judiciary)

SENATE B I L L  No.  ____________________
Page: 3_______________ Line:  25___________

. (continued)

the voters have not approved an ordinance providing for arbitration of items at 

impasse under A S  14.20.582 (e). the final report of the mediator is rejected by 

either side, the governor m a y  appoint an advisory arbitrator to review the issues 

and make recommendations for solution.
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CHAPTER 7
THE ROLE OF FACT-FINDING IN AN 

ARBITRATION STATUTE

The fact-finding process involves the submission o' a dispute to one 
or more neutrals who issue a report containing nonbinding recommen­
dations for settling of the dispute. The arbitration amendment passed 
in 1974 continued fact-finding as an intermediate step in the impasse 
procedure. The sequence of steps envisioned by the amendment was 
mediation followed by fact-finding followed by arbitration.

It is somewhat uncommon to have fact-finding as an intermediary 
stage between mediation and arbitration. It exists in only 9 of the 19 
states that have enacted provisions for inteiest arbitration in public 
safety employee disputes.1 The primary objective of this chapter is 
therefore to assess the costs and benefits of including fact-finding as a 
preliminary step to arbitration.

Fact-finding as an Impasse Procedure
Although its roots can be traced to legislation that attempted to pre­

vent strikes in essential services in the private sector, i.e., the Railway 
Labor Act. the National lubor Relations Art, and various states' strike 
control legislation.* fact-finding lias gained its widespread popularity 
in the public sector.* This lias been so because the services provided by 
the public sector have, by definition, been deemed essential.*

Most of those wlio write on the subject agree that the term "fact­
finding" is actually a misnomer since finding the facts is not the central 
function of the fact finder. Rather, the central core of the fact-finding 
process is the issuing of recommendations that the (act finder hopes the 
panics w ill voluntarily accept or use as a basis (or resolving the dispute.*

In addition, fact-finding has alto been widely rerognind as a valu 
able face-saving device or as a means of providing a political scapegoat 
for the panics to blame for an unpleasant, but perhaps inevitable, 
solution to a dispute. Fact finders may be called upon to write recom­
mendations that the panic* have already tacitly agreed to but (or po liti­
cal reasons are unable to present to their constituents or super tort 
without outtidr endorsement.

The Especicd Role under the Arbitration Amendment
The 1974 arbitration amendment to the Taylor Law made only one 

reference to the fact-finding icport. So non 209.4(c)<v) of the amended

statute stipulated that: "In arriving at such determination, the panel 
may. but shall not be bound to adopt any recommendation made by the 
fact finder.”*

Since vague statutory construction could not be left in iu  abstract 
form, PERB announced iu  perception of the relationship between the 
fact-finding and the arbitration proceedings shortly after the enact­
ment of the amended impasse procrdure. PERB's thesis was summarized 
in an article written by its legal counsel.7 He suggested that the arbi­
tration panels take the following approach.

1. During the arbitration hearing the parties should be required to 
address themselves to the report and recommendations of the 
fact finder and to provide additional evidence only with regard to 
the ponion of the report with which they disagreed.

2. The parties should have the burden of persuasion as to why and 
how the fact-finding report needs to be revised. In other words, 
a “show-causr," as distinguished from a "de novo" hearing should 
be held. ImhIi wills regard to the burden of presentation and the
admissibility of evidence.

S. During the d c i is io i i- n u k in g  pnxess. the arbitration panel should 
treat llie fact-finding report as the basis for its ronsideiations'

The PERB legal counsel pointed out the utility of such an appioach. 
both for the instant disputants and the overall effectiveness of the im ­
passe procrdme. slating dial:

(I) ii will sasr nmr. (2) H will reducr d-f labors of the aibiuaiion |u»el In 
limiting ihc numlier of issues in br ronsnlned in drprh; (3) ii w ill irinfmrr 
the pr-suasrve im|Mct of die fact findet's report: (4) i l may enroui.ige the 
parties to reach aguvmeni based upon the fact finder's repon or on m u tu a l­
ly agreed modification* thereof, (3) it may discourage use of compulsory 
arbitration, since die panics w ill mognue dial u w ill not bring ilu-m any 
significant advantage*

PERB's view regarding the appropriate role of rise fact-finding teport 
in the arbitration proceedings was premised on three assumptions (I) 
if left to the discretion of the parties, the arbitration junc l would be 
confronted with practically the same evidence and dau that v» re sub­
mitted to the (act finder. (2) the legislature intended to give the fact­
finding report a siaius of primus infer pare os com fund  with dir other 
criteria for dcriuon making**; and (S) the (act-finuing and aibiu.iiiori 
procrdure* were inhnm ily  similar in naturr.

The Actual Role under the Arbitration Amendment
The remaining p a r ts  uf this sect Mm empirical'y cvsmine thrcsietit t o  

which the arbitration panel* embraced this "show-cause appnKM .li in



both the way they conducted the arbitration hearing and in their ded- 
»ion making. In addition, the three assumptions upon which this ap- 
proach was constructed are tested.

The data used in this analysis, as well as in the following chapter, 
were obtained in personal interview with the presiding officers of the 
first SO arbitration cases completed under the statute. In  addition, 
interviews were held with the partisan arbitrators in 15 of these cases. 
The scmistruciured interview forms used in these interviews are in* 
eluded in the Appendix of the book.

PERB's plea to the arbitration panels to adopt a show-cause posture 
in the conduct of the arbitration hearing met with little success. Less 
than a third of the arbitration panels followed this route. Out of 30 
cases in the sample, only 8 (27%) conducted a show-cause hearing on 
tire basis of the fact-finding report. Ten panels (33%) administered a 
strict de novo hearing, and 12 panels (40%) found a middle way. In this 
latter group, the hearing was de novo; yet the panel advised tire parties 
at the outset of the hearing that regardless of the evidence and argu­
ments that were presented during the hearing, the panel would adopt a 
show-cause posture during the executive sessions.

When the panel members were asked whether they or the parties had 
any a priori preference regarding the conduct of the hearing and 
whether this question was raised as an issue, the majority of panelists 
answered negatively. In only seven cases did the chairmen suggest and 
insist upon a show-cause approach, and in four other cases the show* 
cause/de novo question emerged as an issue between the parties. In 
the remainder of the cases no point was raised as to the type of hearing.

Members of the arbitration panels and representatives of the parties 
woe asked whether they would prefer to change the statute to require 
a show-cause approach to the arbitration hearing (assuming both fact­
finding and arbitration remained in the statute). The responses (which 
are shown in Table 7*1) show no clear consensus on this issue. The 
differences in preference are not. however, clearly divided across union 
and management lines. Instead, we find that the representatives of the 
parties—usually those individuals who presented the cases of the parties 
at the arbitration hearing—were evenly divided qn this issue; the presid­
ing officer of the arbitration panels endorsed the show-cau « approach 
Ly a slight majority and the partisan arbitrators rejected this approach 
by a two-to-one margin.

The comments that accompanied these responses indicated that those 
who preferred the show-cause route jterceived it as the only way to 
give meaning, validity, and credibility to the fact-finding, procedure 
and as disincentive from going to arbitration. On the other hand, those 
who objected to a show-cause approach (eared that i l would ruin the

TABLE 7*1
Preferences for Show-Cause Arbitration Hearing

For a strict show-cause 
arbitration hearing on I he 
basis of (art-finding report

Agairut a stria  show-rausc 
arbitration hearing on the 
basis of fan-finding report T ou l

Union
rrprem iutivr 12 13 2)

Employer
rrpmmutivi- 14 12 26

Public chairman 17 13 30
Union •

panisan manlier 6 10 16
Employer

parti in  member _5 10 J S
Tou l M M 112

informal nature of fact-finding and would thereby make it more sterile 
and legalistic. This group viewed fact-finding as jsart of the conciliation 
machinery and. therefore, wanted to keep it completely divorced from 
the adjudicatory arbitration stage. They thus contended that these two 
stages have different functions.

l ir e  arbitrators’ main concent, however, was with their ability to 
fulfill their rrsjxmsibiliiy w ithin a show-cause framework. 1 hose who 
opjxssed the show-cause approach held that they needed a full evidenti­
ary hearing in order to understand the issues and to make a reasoned 
judgment based on the statutory criteria. They further argued that 
fact finding rqmns are not written in a way that would enable the 
arbitrator to grasp the dispute in order to make an indejiendcni judg­
ment, as required by law.

Iltc  comments that accomnamed niast of the answers to this question 
also revealed iliat show-cause it an elusive concept that ntav mean 
different things to different jxople. It may refer to four different upnts 
in the arbitration jirocredings: (I) admissibility of evidence; (2 ) burden 
of jsenuasron; (3) admissibility of arguments; ind (4) the treatment of 
the fact-finding rejsort during the decision-making process. Hence, it 
came as no surprise that several respondents who forcefully rejected a 
strict show-cause concept still suggested that, as in c iv il litigation, the 
burden of demonstrating why the rejiort was inadequate be placed on 
the party who rejected the (aci-finding report.

In addition, those who disapjiroved of the show-cause concrpr, as 
well as those who endorsed it. emjshasiied that any altetnjn to instiiu- 
tiunalur a thow-cau*c jsolicy would be contingent upon several modi­
fications in the framework and design of the imjsasse ptncrdurr. rheir 
major suggestions centered on improving the qualiis of ifse fart-

m



D is p u i t  Rttolvikm u n d t r  Ftet-flnding and Arbitration

finding report awd ensuring that a show-cause approach would not run 
afoul of the procedural due-process standards. Among the suggestions, 
made in the interviews were the following:

(1) Fact-finding should be performed by a tripartite body.
(2) The presiding officer of the fact-finding board should be selected 

by the parties.
(S) The statutory criteria should be applied to the fact-finding stage 

as well.
(4) The parlies should not be allowed to raise new issues in  arbitration.
(5) The fact-finding hearings should be on record.

The Impact of the Fact-finding Report on the Arbitration Decision
Although the statute was silent about the role of Use fact-finding 

report in the arbitration hearing, section 209.4(c)(v), as interpreted by 
PERB, encouraged the arbitration panels to use the fact-finding report 
as a basis for their awards. If, indeed, the arbitration panels adhered to 
this policy, then one would expect a high rate of congruency between 
the resulu of the fact-finding report and the substantive terms of the 
respective arbitration awarvs.

In order to .'•ssess the ex .ent of congruency in outcomes between the 
fact-finding reports and the arbitration awards, a comparative analysis 
of these two documents in each of the cases in the sample was devised." 
An examination indicated that a to il of 53 different issues were con­
sidered in these cases. These 53 iuues were classified into the following 
six categories (or the purposes of analysis: (1) salary. (2) wage supple­
ments, (3) fringe benefits, (4) work load, (5) personnel management 
and contract administration, and (6) union institutional benefits.1* 
Only those issues that were disposed of by both fact-finding and arbi­
tration were included in  'he analysis.

G>mparit»ns were made of both the direction and magnitude of the 
deviations on salary iuues. The remaining iuues were analysed only 
for the presence (or absence) and direction of deviation. The magnitude 
of deviations on salaries was tnaly/ed by using police and fire fighter's 
base and maximum salaries. Deviations were computed by comparing 
three salary figures—salaries in the expired contract, salaries at the end 
of the first year of the new contract as recommended by the fact finder, 
and the salaries awarded in arbitration. Lump sum "bonuses" (a polite 
name (or interest payments for time delays) that did not affect the base 
salaries were ignored in tltcse comparisons.

A three-point coding scheme was used (or the analysis of the presence 
or absence of deviation and iu  direction. The scheme consisted of these 
alternative codings: (I) union is worse-off in arbitration than in fact­
finding; (2 ) union is in the same position in arbitration at in fact-finding;
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(3) ur. ion is better-off in arbitration than in fact-finding. In cases where 
the direction of change was unclear, a separate coding was assigned.

The positions of the parties during negotiation, fact-finding, and 
arbitration were used to ascertain the direction of change from the 
standpoint of the union. Where the arbitration panel remanded an issue 
to the parties for further negotiations, the iuue was traced back to the 
fact-finding stage in order to learn who was the moving party. In this 
way ve  could sec whether the a’-.ard was more favorable to the union 
or less.

The arbitration panels awarded the salaries recommended by the 
fact finder in 19 out of 27 cases (70%) where salaries were an issue. In 
four cases (15%) the panel granted increases above the fact-finding 
recommendations, and in two cases (7.5%) the panel awarded less than 
die fact finder. In two cases we could not asseu the direction of the 
deviation based on the information available in the arbitration awards. 
The magnitude of the changes awarded by the arbitrators (as summarized 
in Table 7-2) is rather small; the median difference was about 1.25% 
for the m inimum and maximum salaries. (The big difference between 
the median and the mean reflecu the effect of one decision in which 
the deviation was rather large.)

TABLE 7-2
Differences between Salary Increases in Arbitration and 

Fact-finding
Numbrr 
of cu rs Mran Median Minimum Maximum

Diffrrmrrs in batr salary 
in dollars 7 203 109 -92 600

D ilfn rstm  ur Itusr salary 
in pm rougrs 7 2.61 1.21 1.23 7.91

lli l t r r ram  in m a a a n u m  salary 
in dollars •» 112 ISO -171 2310

DilirrmiTs in nusimum salary 
in |*f(mtagrs S' M I 26 •I.SS 1717

■In law  CA tm  M OianRriuwn Polur. the arbitration panel sustained the fact-finding 
-reommmdai am on ihr haw salary but modified the rrtommeiwlaitoti mi the salary in- 
draws lor ihc top ttradr

The frequency and direction of changes between tlic arbitration 
awards and faci-finding recommendations on all issues ate summarized 
in Table 7*3. Here i l ran be seen that the arbitration panrW adopted the 
fact-finding resommendations on 74% of the iuues dealt with in both 
proceedings. Arbitrators were least likely to deviate on work conditions 
issues. When they deviated on salary and wage supplement issues, ihey



Bwertwere twice as likely u> improve the union's position as they were to 
worsen it. The reverse is true, however, for fringe benefits. Overall, the 
major conclusion from these data is that arbitration panels were very 
reluctant to deviate from the fact-finding recommendations. Where they 
did deviate, the magnitude of the changes was generally quite small.

TABLE 7-S
Reasons for Diverting from the Fact-finding Report

Presiding Union Employer 
 Reasons officer delegare delegate T o u l
Inadequate* of fact-finding 

report1
Unarcepubility of the solution 

recommended by the fact finder 
Change* in the situation due 

to the time lag1 
Other reason*1

Tou l

9 2 1 12

15 7 6 28

15 6 I I S3
_3 — _4
IS IS 19 77

NOTE: Number of responses is larger than number of cases because respondents pointed 
to more than one reason.
'Inadequacies include: The report didn't dispose of a ll issues, was not well reasoned or 
documented, and made improper use of criteria.
'Among the frequently cited changes: The rite in cost of living, new information about 
recent settlements and arbitration awards, and new studies published by PERB.

•Other reasons include: Inability to award three-year agreement because of statutory pro­
hibition. a hint from the parties as to a mutually denied deviation, and misu tdersur dings 
of the report.

In order to explore why and under what circumstances deviations 
were most likely to occur, panel members were asked in their interview 
to record the reasons that induced the panel to divert from the fact- 
finding recommendations. Their responses are summarized in Table 7-3. 
The data clearly demonstrate that in the majority of cases the panel 
departed from the fact-finding recommendations either because it dis­
agreed with the (act finder's judgment or because the time lag between 
the issuance of the report and the commencement of arbitration 
brought about a change in the parameters of thf dispute. Although the 
former reason may be attributed o the design of the impasse procedure, 
the latter generally stemmed from changes in the economic environment

Since arbitration is invoked after the fact-finding is deemed unaccept­
able to one or both parties, and since in interest disputes there are 
many equally plausible and sound solutions, a sensitive panel may 
implicitly perceive its charge to be that of modifying or reshaping the 
recommendations somewhat (tegardlcss of their quality) in order to 
come up with a more workable and acceptable award. For example,

P P I f f P I
one panel, which seemed to find the fact-finding report flawless, ex­
pressly stated:

We have by agreement of the panel members reshuffled liencfits pro­
posed by the fact finder for both sides within the same cost structure to 
improve the impact of die settlement on both management and labor.11

In addition, the tripartite structure and the majority rule may generate 
pressures by the partisan arbitrators for a compromise somewhere 
around the fact-finding recommendations. A neutral chairman, espe­
cially one who seeks a unanimous award, must judge the fact-finding 
report unacceptable and deviate from it in order to formulate a solution 
that either one or preferably both of the partisan arbitrators w ill embrace.

The time lag has emerged as a salient cause of deviation primarily 
because of changes in die rate of inflation that occurred between the 
time of the fact-finding hearing and the arbitration award. In addition, 
because of the time lag between hearings, the arbitration panel often 
had new data on comparable settlements that were reached since the 
time of the fact-finding report Usually one of the parties argued that 
these new settlements should be considered and the other argued that 
they should be ignored. Some panels did consider these "new" data 
and some did not.

The policy espoused by PERB as to the role of the fact-finding recom­
mendations in the arbitration proceedings is pat ra lly based on the 
assumption that the parties w ill present practically the same evidence 
and arguments in fact-finding and in a.bitralion. In order to test this 
assumption, the public employer and union representatives were asked 
(in the mailed questionnaires) whether their presentations in the arbitra­
tion hearing were substantially different from their presentations in the 
fact-finding hearing. Although 83% of the public employers reported 
that tliery presented about the same evidence and arguments at the ar­
bitration hearing and the fact-finding hearing, the union representatives 
reported that they’ followed this practice in only 65% of the cases.

Thus, while the majority of the parties conformed to PERB's assump­
tion, the conformity was not universal. There were cases, for example, 
where one of the parties complained that the other had not presented 
its "best case" in fact-finding but rather held back information and 
arguments in anticipation of going to arbitration. One management 
negotiator defended this strategy as follows:

Why should I lay out all of my arguments at fact-finding? It only give* the 
union three months to figure out how to counter them.

Another said:
The insuni replay ol arbitration simply help* die party Icatt prepared ai 
fact-finding.
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Perhaps the most extreme illustration of this problem and iu  conse­
quences for the fact-finding process is described in the following quote 
from a fact-finding report. It speaks for itself eloquently.

The city has also argued that the association’s wage demands be denied 
because it (the association) has failed to prove that the city has the ability 
to pay requested salary increases. Since the association has not made such 
a demonstration, the city has maintained (hat there is no need for it to take 
a position on the ability to pay question. In the opinion of the fact finder, 
this entire line of argumentation lias been merely a concocted device on 
the part of the city to temporarily abdicate iu  responsibility relative to the 
ability to pay issue. This regrettable behavior has seemingly occurred in 
anticipation of interest arbitration, at which point the city w ill no longer 
withhold its position on ability to pay. In the mind of the fact finder such 
procedure can only lie viewed as an inappropriate and subversive use of 
the fact-finding process in the resolution of interest disputes.

Cost/Effectivcnesa Analysis of the Fact-finding Step 
The two most visible cost items in the fact-finding step are the time 

delay and monetary expenses incurred both by PERB and the parties. 
When compared with procedures in Wisco-.sin or Connecticut, the fact­
finding procedure in New York was completed in a relatively shorter 
period, but it did consume about three months. A summary of the New 
York performance record is provided in TaLre 7-4.

TABLE 7-4
Time Required for Fact-finding

Number of 
observations

Average
days

Median Minimum 
days days

Masimum
days

Faci finder appointment 
to first heating 23 S3 S3 6 71

Fact finder appoinune-it to 
report and terummetiiUuon 

Fan-finding without 
prior medial « 19 91 HI 21 230
Fact finding with 
prior mediation 19 a? M  17 171

An interesting conclusion that tan be drawn from the data in Table 
7-4 is that the compression of mediation and fact-finding into a single 
step did not have a significant effect on the time span under fact-finding. 
It might attest to the fact that, even before the merger of the two func­
tions, the fact findrrs attempted mediation before assuming their formal 
fart finder tole. .

Data from Wisconsin and Connecticut indicate that their median fact­
finding cases consumed I6S.5 days and 98 days, respectively." Both
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the Wisconsin and Connecticut impasse procedures provided for medi- 
adon prior to the petition for fact-finding. In  comparison, the New York 
record is quite encouraging. The fact-finding step, however, still claimed 
about one-third of the period between the declaration of an impasse 
and the issuance of an arbitration award.

A second visible cost item is the fact finder’s fee. As stated previously, 
in almost a ll the cases studied PERB appointed the fact finder and paid 
his fee. A separate cost figure for fact finders in public safely employee 
cases was not available; the average cost of a fact-finding case for PERB 
during the fiscal year 1975-1976 was $576."

Rate of Settlement in Fact-finding
It is assumed that an effective fact-finding procedure w ill facilitate 

settlements on its own. It is further assumed that even if it fails to bring 
about a settlement, it w ill reduce the numbci of issues submitted to 
arbitration, w ill narrow the gap between the parties' positions, and w ill 
cut down the length of the arbitration hearing.

Data from the impasse history for police and fire fighter negotiations 
reveal that during the fiscal years 1974 and 1975. 19% and 11%, re­
spectively, of police impasses were settled during the fact-lituling stage. 
For fire fighters these figures are slightly higher—23% and 22%." Thus, 
about 20% of the police and fire fighters' negotiation impasses were 
settled in fact-finding under the arbitration amendments.

In case the parties fail to resolve their differmcrs in line with the 
fact finder letommendations, one may expect that at least some of the 
issues w ill be withdrawn and the parties w ill adjust their position in 
the spirit of the recommendations. In order to ascertain the extent to 
which fact-finding affected the number of issues submitted to arbitra­
tion. die issues that were disposed of by flic fact finder ami the arbitra­
tion panel svrre compaied.

The range, mean, and median number of issues submitted to lari- 
finding and arbitration are summarized in Table 7-5. As ian lie seen in 
this table, on ihe average, only one or two iuues were drop|>rd in 
moving from fact-finding to arbitration. The median number of issues 
introduced into fact-finding and arbitration were IS and I I .  resjieclively.

Since the data in Table 7-5 focus on the toul number o( iuues, they 
fail to capture some of the dynamics of the impasse procedure. A fur- 
dirt analysis was designed that Ionised on the history of *|>rcific issues 
while the cases were traveling through the impasse proirduic. Ttir 
analysis employed the same categorization of iuues that was used in 
the study ol deviation. U ., iuues that w ar submitted to either fact­
finding or arbitration were dautfied into six categories—salats, wagr 
supplement, fringe benefits, work load, (irrsonnrl management and
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T A B L E  7-3
Number of Issues in Fact-finding and Arbitration

Number oi issues Ah Minimum Maximum Mean Median
Fact-finding 27 1 29 12 IS
Arbitration 27 2 28 11 11
•Number of issues for thr four cam  that arc excluded:

Cate No. 12 Fact-finding 17 Arbitraiion 42
Care No. 54 Kact-finding 4 Arbitration 2
Cate No. 39 Fact-finding S Arbitration S
Cate No. 42 Fact-finding 1 Arbitration I

Thr New Rodirlle cate wat excluded bccautc it deviated greatly (17 fact-finding ittuet 
and 42 arbitration ittuet) from the remainde, of the caret. If it were included, it would 
dittort the pattern found in the other cater. The other cater were excluded because they 
were wage rcopenm rather than complete contract negotiation*.

contract administration, and union institutional benefits. An inflow and 
outflow of issues as the rases moved from fact-finding to arbitration is 
presented in Table 7-6. The data in this table indicate that, although 
many iuues were eliminated after fact-finding, the number of issues 
involved in arbitration did not change substantially because many new 
issues were introduced for the first lime in arbitration. Since some of 
the iuues were withdrawn during arbitration, thr total number of iuues 
in arbitration was still smaller than in fact-finding.

T A B L E  7-6
Types of Issues Submitted to Fact-finding and Arbitration

C jM gory o f issues
Involved only 
in Uct-ftndmg

Withdrawn dur- 
mg arbitration

Involved only 
in arbiirauon

Salary
Wage supplement*
Ftingr brndu*
Wuik load
Prrvmnrt management and 

contract adminittranun 
I'nuat mvtiiuitonal benciiit

Toul

0 1 1
22 3 13
28 I I IS
7 1 3
« 4 «
1 0 2

M . 20 47

To find out whether following fact-finding the parties revised their 
positions for arbitration, their rquesentativrs were asked in the ques­
tionnaire to compare iheu overall position in fact-finding with their 
overall pouuon at the arbitration hearing. Both parties reported that 
in the majority of cases—81% lor the union and 83% for the public cm- 
pi ryer—the position at the arbitration hearing was virtually the tame as 
i t fact-finding

Feet-finding in art Arbilretion Slelule

It was also ex,*cted that the fact-finding proceu would save time 
and labor for the arbitration panel since, after a full fact-finding hearing, 
the arbitration hearing would be relatively short. Data from 27 arbi­
tration cases reveal that hearing days ranged from 1 to 5 with an average 
of 1.7 days and meuian of 2. Comparable data from police and fire 
fighters* arbitra'ion in Michigan that were not preceded by fact-finding 
revealed that heanngs were slightly longer. Bowers reported that in 
Michigan, hearing days in police cases ranged from 1 to 10 days with a 
median of 2, and ranged from 1 to 17 in fire fighters’ cases with a 
median of 3.” In Pennsylvania, hou.ver, Loewenbcrg reported that 
hearing days in police and fire canes ranged 1 to 5 days with a 
median of I day.11 As the data indicate, the existence of fact-finding 
had very little effect in reducing the time required for the arbitration 
h*iring.

The focal policy question addressed in this chapter is whether the 
fact-finding stage should be reu incd in or removed from the impasse 
procedure. Th is question was posed to the members of the arbitration 
panels as well as to the public employer and union representatives. 
Their responses are summarized ir  Table 7-7. In  short, a majority of 
the neutral arbitrators and the employer respondents prefer to keep 
fact-iinding while a majority of union respondents prefer to eliminate it.

T A B L E  7-7
Ptcferenres for (against) Retaining Fact-finding

Public I'mon Fni| loyci Union tmployrr
piruding partisan [w in an rrtwrw-n- teprt'scn-
oilier! arbitrator artmraor b tiv t u tiv r
(\-30) <AM3> <*•14) (Af«27) t,v *26)

Frr- Per- Fie- Per- Frr- P r Fir- Pei- Fit* Per
i|urmy cent quenrv cent <|uetwy cent quenry rent quenry m il

F lim uu ir the U i-
lindmg pmm lurr 10 33J 10 066 1 7 16 393 3 19

Rrum  the lact-
lind.ng pmefdurr 20 66 6 S 33 3 13 93 I I  41 21 Rl

Respondents provided a whole host of reasons to explain their posi­
tions on this issue. Those who expressed preference for the preservation 
of fact-finding stipulated that it provides additional opixutunity for 
srtilemrnt with an active third party's auistance; that the repot* e.- 
labilities the magnitude of th. probable award, thr benchmark, and 
the (ramrwotk for arbitration ’t was also argued that Let-finding 
serves important (unctions (or the constituency and for imra trganua-
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tional bargaining. Several presiding officers stated that elim inating 
fact-finding w ill put too heavy a responsibility or the arbitration panel 
and w ill reinforce the need for judicial review. In order to increase the 
effectiveness of fact-finding, however, several arbitrators suggested 
that (1) a strict show-cause policy stipulating that the report w ill carry 
presumptive value should be included in the statute or in PERB's rules,
(2) fact finders should be carefully selected, and (3) PERB should insist 
on a complete fact-finding report with detailed rationale and reasoning. 
Those who espoused these views pointed out that the effectiveness of 
fact-finding as part of an arbitration model must ' measured in the 
long run, especially if thi arbitration awards rarely deviate from the 
fact-finding -ecommcndatio.is.

Those who argued for the elimination of the fact-finding stage 
rr^oned that to have fact-finding and arbitration in one impasse pro­
cedure u  a wasteful duplication, which adds delay and cost with little 
or no conribution. They proposed that people in general like to delay 
making cruc al decisions and lact-finding gives them a legitimate excuse. 
It was suggested that for some disputes the mandated fact-finding step 
is completely wasteful since parties who previously "needed" a fact­
finding report for pr .aical consumption w ill also need an arbitration 
award. Several respondents expressed the fear illustrated above that 
fact-finding w ill bring about withholding of information. Finally, if 
fact-finding becomes a rehearsal for arbitration, then disputants who 
are not well prepared in fact-finding w ill get extra time and the bene­
fit of their opponent's presentation.

Summary and Conclusions
The data presented in this chapter suggest that there ate at least two 

alternative ways to proceed in dealing with the fact-finding procedure 
in a dispute resolution system ending in arbitration.

The first would be simply to eliminate fact-finding as a mandatory 
step in the impasse resolution process. Instead, under this approach, 
fact-finding could be available as part of the mediator's "arsenal of 
weapons" and would therefore be used only if the mediator Ic ll i l could 
contribute to the resolution of the dispute. A host of arguments can be 
derived from our analyses to advocate the elimination of fact-finding 
as a mandatory intermediate step. Among the more important reasons 
are the following: (1) Fact-finding added additional costs to the impasse 
procedures. (2) It increased the amount of time required to complete 
the impasse procedures by about one-thinl. (3) The parties reverted 
bark to positions in fact-finding more extreme than those they were 
w illing to accept in mediation. (“I) It was successful in resolving only 
a minor number of disputes reaching this stage. (5) It did not reduce
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the number of issues going to arbitration. (6) The parties seldom modi­
fied their positions on the issues between fact-finding and arbitration. 
(7) It is logically inconsistent to design a tripartite arbitration procedure 
and instruct the panel to consider statutory criteria (which the fact 
finder is not bound to consider) when the fact finder's recommenda­
tions are arrived at in solo. (8) The arbitration awards deviated little 
from the fact finder's recommendations, and thus much of the time and 
money spent preparing for, presenting, hearing, and deciding the ar­
bitration cases proved to be a redundant waste or resources. (9) The 
show-cause approach preferred by PERB did not work and probably 
cannot work in the absence of specific statutory authorization. (10) 
The existence of fact-finding as an additional step at and after which 
mediation can occur probably reduces the incentive to bargain and to 
settle in  mediation before the recommendations are issued. (11) Where 
the arbitrators did deviate from the fact finder's recommendations, 
they most frequently did so because lime had passed siin.c the recom­
mendations and economic conditions had changed, inevitable facts of 
life that parlies must endure any time they sign a contract for a fixed 
period of time. (12) Finally, and perhaps most important, some im ­
passes are inevitably destined tc go the complete route through what­
ever procedures are available; in such cases, having to go throuy, * 'act- 
finding is a total waste of ti e.

This approach would argue that fact-finding can make few contribu­
tions that could not be just as, or even more, effectively performed in a 
dispute resolution procedure that provides one in itia l and flexible in ­
tervention effort prior to certifying a case to arbitration. In this first 
step the emphasis could be on mediation, or if the neutral feels it would 
be helpful, a combination of mediation and fact-finding. If it is clear to 
die neutral, however, that neither mediation nor fact-finding is likely 
to be successful, then the dispute should be transferred directly to 
arbitration in order to allow the tripartite structure to play out its role.

A second alternative would b*- to keep the fact-finding piocedure as 
an intermediate step between mediation and arbitration. The basic 
premise underlying this alternative is that the major objections against 
compulsory arbitration center on the unlim ited (rower it rntiusts in the 
hands of the arbitration panel. One may assume that fact-finding, by 
virtue of being advisory in nature, may set the stage and shape the 
attitudes of the parties for the succeeding arbitration stagr. Further­
more, the fact-finding report together with the statutory ctiteria and 
the tripartite structure produce a check-and- ulance system that limits 
thr arbitration panel's range of discretion. These constdeMiions may 
be important during the in itia l period under new compulsory arbitration 
statutes when a high premium is placed on structuring the piocedure,



nurturing its acceptability and credibility, and insulating the procedure 
from the court In  addition, designing the statute in  a way that strength­
ens the fact-finding step mav increase its effectiveness as an indepen­
dent technique for dispute resolution. This might be done by extending 
the criteria to the fact-finding process, allow ing the parties to select 
the fact finder (rather than having a fact finder assigned), stipulating 
that the fact-finding repou w ill have a presumptive value in arbitration 
and that the arbitration hearing w ill follow strict "show-cause" norms 
on the basis of the decision and record from fact-finding, and finally by 
prohibiting the parties from introducing new issues at the arbitration 
stage.

As is quite obvious from the above discussion, we found little reason 
to recommend that fact-finding remain as an intcrm< Jiate step in the 
New York State arbitration procedure. Consequently /e recommended 
that it be dropped as a mandatory step. Further resca ch would be use­
ful in determining whether die contributions of fact-finding as an 
intermediate step in other aibitration statutes are great enough to 
outweigh the limitations of this approach found in  New York State.
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S C H O O L  D I S T R I C T  a n d  K E N A I  
P E N I N S U L A  B O R O U G H ,

A p p e l l a n t s ,

K E N A I  P E N I N S U L A  E D U C A T I O N
A S S O C I A T I O N , •

* • • *
A p p e l l e e . •

A N C H O R A G E  B O R O U G H  
A S S O C I A T I O N ,

E D U C A T I O N
•

A p p e l l a n t ,
, %•• • •

V. F i l e

G R E A T E R  A N C H O R A G E  
A N C H O R A G E  BCR O U G H  
DISTRI CT,

A R E A  BOROUGH, 
S C H O O L

•• .
Appellee.' * - •

M A T A N U S K A - S U S I T N A
DISTRICT,

S C H O O L •

•
A p p e l l a n t ,

•

•
•

V. •
•

F i l e

M A T A N U S K A - S  U S I T N A  
A S S O C I A T I O N ,

E D U C A T I O N

• A p p e l l e e . [No. 1537 -

F i l e  No. 2 4 7 0

O



A p p e a l s  f r o m  the S u p e r i o r  C o u r t  o f  the State 
o f  A l a s k a ,  T h i r d  J u d i c i a l  District, 
a t  Kenai , No. 2470, J a m e s  A. Hanson, 
J u d g e ;  a t  An c h o r a g e ,  No. 249.., Victor 

. D. C a r l s o n ,  Judge; a t  A n c h o r a g e ,  Ko.
2563, C. J. O c c h i p i n t i ,  Ju dge.

•
A p p e a r a n c e s :  A l l e n  M c G r a t h  a n d  J o h n  R.

S n o d g r a s s ,  Jr., o f  G r a h a m  i  James, 
A n c h o ^ i g e ,  for S c h o o l  Distri c t s .
J o h n  i.. Strachan, A n c h o r a g e ,  for 
E d u c a t i o n  A s s o c i a t i o n s .

•

B e f o r e :  B o o c h e v e r ,  C h i e f  Justice', RabLnowitz,
C o n n o r ,  Erwin, a n d  Burke, J u s t ices.

C O N NOR, J u s t i c e .
•

T h e s e  c a s e s  p r e s e n t  i m p o r t a n t  q u e s t i o n s  o f  labor 

l a w  a n d  c o n s t i t u t i o n a l  l a w  c o n c e r n i n g  the c o l l e c t i v e  b a r­

g a i n i n g  r e q u i r e m e n t s  for t e a c h e r s  in the p u b l i c  schools.

T w o  o f  t h e s e  c a s e s  a r e  b e f o r e  us b e c a u s e  the teachers' associ- 

a t i o n s  (the unio ns) h a v e  sued s cho ol d i s t r i c t s  a n d  boroughs 

(the s c h o o l  boards) to c o m p e l  c o l l e c t i v e  b a r g a i n i n g  is good 

f a i t h  u n d e r  A S  14.2 0.550. In the third, a s c h o o l  board 

s e e k s  a d e c l a r a t o r y  j u d g m e n t  that c o r t a i n  i ssue s a r e  not 

b a r g a i n a b l e .  T h e  s c h o o l  boards, w h i l e  r ot d i s p u t i n g  tho 

un i o n s '  r i g h t  to c o l l o c t i v o  b a r g a i n i n g  o n  a n u m b e r  o f  employ- 

m o n t - r c l a t o d  irsues, c o n t o n d  that thoy s h o u l d  n o t  bo forced 

to  b a r g a i n  c o l l o c t i v o l y  o n  v a r i o u s  i t e m s  w h i c h  they regard 

as a f f e c t i n g  e d u c a t i o n a l  p o licy. E d u c a t i o n a l  p o l i c y ,  the
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1/ A n c h o r a g e  B o r o u g h  Ed. Ass'*, v. GAAB, A n c h o r a g e  B o r o u g h  
S c h o o l  Dist., No. 2 4 9 2  ( h e r e i n a f t e r  A n c h o r a g e ) .

2/ Kenai Pen. B o r o u g h  Sch. Diat. a n d  K e n a i  Pen. B o r o u g h  
v. Krv.ai Pen. Ed. A s s ' n ,  No. 2 4 7 0  (herein after K e n a i ) .

V  M a t a n u s k a - S u s i t n a  Sch. Dist. v. M a t a n u s k a - S u s i t n a  Ed. 
Ass'n, No. 2 5 6 3  ( h e r e i n a f t e r  M a t - S u ) .

-3-

P

s c h o o l  b o a r d s  c o n t e n d ,  m u s t  b e  d e t e r m i n e d  '"■nly b y  the
a ' •  • •

p u b l i c  t h r o u g h  the l e g i s l a t u r e  and, b y  d e l e g  tion, t h r o u g h  
. * • • . 

t h e  s c h o o l  b o ards. W e  w i l l  e x a m i n e  the m o r e  s p e c i f i c  i s s u e s

l a t e r  in t h i s  o p i n i o n .  T h e y  i n c l u d e  s u c h  i t e m s  a s  c l a s s• • •• • . •
s i z e  a n d  t h e  u s e  o f  t e a c h e r  s p e c i a l i s t s  a n d  p a r a - p r o f e s s i o n a l s .

• • • « W •
O f  the t h r e e  t r i a l  c o u r t s  w h i c h  p a s s e d  o n  the m a t t e r ,  o n e

r u l e d  in f a v o r  o f  t h e  s c h o o l  b o a r d s ,  o n e  r u l e d  i n  f a v o r  o f
». \  • * .  2 /  •’ • - . • 

t h e  te achers' u nion, a n d  o n e  s p l i t  t h e  v a r i o u s  items,
i • . • ‘ “•*. • * 3/ * '

r u l i n g  f o r  the b o a r d  o n  s o m e  a n d  the u n i o n s  o n  o t h e r s .
■ . % * . .  • • • . . i * .

I. I n t r o d u c t i o n  *
a

•To f a c i l i t a t e  the u n d e r s t a n d i n g  of o u r  m o r e  d e t a i l e d  

l e g a l  d i s c u s s i o n  l a t e r  in t h i s  opinion, w e  w i l l  s u m m a r i z e  a t  

t h e  o u t s e t  the  c o n t e n t i o n s  o f  the p a r t i e s .  T h e  s t a t u t e s  a t  

i s s u e  in t h i s’l i t i g a t i o n  a r e  A S  1 4 . 2 0 . 5 5 0  "and .6107 w h i c h *  

p r o v i d e :

"Sec. 1 4 . 2 0 . 5 5 0 .  N e g o t i a t i o n  w i t h  c e r t i f i c a t e d  
e m p l o y e e s . E a c h  city, b o r o u g h  a n d  r e g i o n a l  
s c h o o l  board, s h a l l  n e g o t i a t e  w i t h  its c e r t i f i­
c a t e d  e m p l o y e e s  in g o o d  f aith o n  m a t t e r s  p e r­
t a i n i n g  tw t h o i r  e m p l o y m e n t  «,nd the f u l f i l l m e n t  
o f  t h e i r  p r o f e s s i o n a l  duties. (S 1 c h  39 S L A  
1970; a m  S 3 c h  71 S L A  1972; a m  S 21 c h  124 S L A  
1975).*'

r


