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MEMORANDUM March 25, 1981

SUBJECT: Oversight responsibility for educational
services in the unorganized borough

TO: Senator Arliss S

FROM: John B. Chenoweth

Legislative i”oun

As preliminary information for consideration of legislation,
you have asked for a brief review of laws applicable to over—
sight responsibility for educational programs in the state®s
unorganized borough.

Until July of this yeur, state support for the costs of
operating the state"s regional educational attendance areas
is provided under AS 14.08.121, a version of the general
foundation program support formula supplemented by an
additional amount representing a state contribution in lieu
of local tax effort. In July, as the requirement that a
city or borough contribute a "local effort” is deleted,
money for the support of operational costs of the state’s
regional educational attendance areas shifts to program
support payable directly under the foundation program
support formula, without significant difference from the
formula's application to city and borough districts.

In the course of this calendar year, program support for the
rural schools will begin more closely to approximate program
support payable to municipal districts. Accordingly, pro-—
visions of \aw by which the legislative and executive branches
monitor the calculation, payment and use of the funds payable
to municipal school districts will come to apply to regional
educational attendance areas.
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The following three provisions of law generally serve as the
basis of the Department of Education®s authority with respect
to determination and review of use of public school foundation
program receipts:

"Sec. 14.17.080. COMPUTATION BY DISRICT. By October 30
of the prefiscal yea* each district shall submit to the
commissioner a preliminary report of computations for
the following fiscal year of the district"s basic need
as defined in AS 14.17.021; the amount which it expects
to match under the provisions of AS 14.17.071; and the
amount for supplemental programs which has been approved
for funding consideration by the commissioner. Each
district shall make the computations 1in the manner pre—
scribed by AS 14.17.080 - 14.17.150. The computations
are the basis for requesting legislative appropriations
and for making preliminary payments under tne public
school foundation program.

"Sec. 14.17.150. DUY OF COMMISSIONER TO EXAMINE AND
TABULATE COMPUTATIONS, (a) The commissioner shall examine
the preliminary reports submitted by each district to
determine that they are correctly computed. If the
allotments are incorrectly computed, the commissioner
shall either (1) obtain a correct computation from the
district, or (2) make a co*rect computation based on
Information available to him, and give notice of the
corrected computation to the district. The commissioner
shall review supplements, program applications an<r notlTy
tTio district whether its supplemental program 1is approved
Tor inclusion In Its foundation program computations.

"Sec. 14.17.190. RESTRICTIONS GOVERNING RECEIPT AND
EXPENDITURE OF MONEY FROM PUBLIC SCHOOL FOUNDATION
ACCOUNT, (a) The public school foundation money
distributed to a district during a year si ill be
received, held, and expended by the district subject to
the provisions of law and regulations promulgated hy*"
the department.

"(b) Each dietrlct shall maintain financial records
of tho receipt ancP”Islnirsement of public school foundation
money and money acquired from local effort. The records
must. B2 in the formjrcnulred by the commlssloner andHare

ﬂ'r)geelnt KkaﬁﬁéISTITsirgd;QS) commTsHloner or~the board at: any



In additional, some few substantive requirements have been
established and imposed on school districts by law:

"Sec. 14.17.081. MINIMUM EXPENDITURE FOR INSTRUCTION.
(a) Each district shall budget for and spend a minimum
of 55 percent of its school operating expenditures 1in

each fiscal year on the instructional component of the
district budget.

"(b) The commissioner shall reject a district budget
which does not comply with (@) of this section and,
unless a waiver has been granted by the state Board of
Education under (d) of this section, shall withhold
payments of state aid trom that district, beginning
with the payment for the second full month after
rejection and continuing until the school board of the
district revises the district budget to comply with (a)
of this section.

"(c) The commissioner shall review the annual
audit of each district for compliance with the expendi—
ture requirements of (a) of this section. If he
determines that a district does not meet those
requirements, the commissioner shall advise the
district of his determination and calculate the
percentage of deficiency in required expenditure and
deduct that percentage from state aid paid to the
district for the current fiscal year, beginning with
the payment for the second full month after his
determination, unless a waiver has been granted by the
state Board of Education under (d) of this section.

"(d) A district which has been determined <>y the
commissioner to be out of compliance with the requirements
of this section may, within 20 days of the commissioner®s
determination, request a waiver by the state Board of
Education of the imposition by the commissioner of any
reduction in state aid payments under (b) or (c) of
this section. The request must be submitted to the
Legislative Budget and Audit Committee and must be 1in
writing and include an analysis of the reasons and
causes for the district"s inability to comply with the
requirements of this section. The Legislative Budget
and Audit Committee shall review the district®s request
and forward it, along with the committee®s recommendations
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on it, to the state Board of Education which shall either
grant or deny the waiver.

"(e) The commissioner shall submit an annual
report on actions taken by him or the state Board of
Education under this section to the Legislative Budget
and Audit Committee by April 15 of each year.

"Sec. 14.17.082. FUND BALANCE CHANGES IN SCHOOL
OPERATING FUND, (a) Each district haying at least

400 instructional units under AS 14.17.031(a) may
accumulate a fund balance in the sch(ol operating fund
of seven percent of its expenditures. Each district
having less than 400 instructional units may accumulate
a fund balance of 10 percent of its expenditures.

"(b) The commissioner shall review the annual audit
of each district to ascertain changes in the year-end
operating fund balance of the districts, and notify
districts and the state Board of Education, through a
written report, of any fund balance accumulation greater
than that permitted under (a) of this section.

"(c) The state Board of Education shall review the
reports submitted to it under (b) of this section and
submit a report making recommendations with respect to
the legislative treatment of the fund balances of those
districts to the Legislative Budget and Audit Committee
by April 15 of each year.™

These are almost the only substantive program requirements
imposed on school district operations by law. Other over —
sight 1is provided by regulation of the Department of
Education. See, generally, 4 AAC 05 and 4 AAC 06. The
regulations relating to school district operation review are
adopted for the most part on the very general statutory
authority defining the powers and duties of the department.
Specific provision may be found for accounting and auditing
functions in 4 AAC 06.120.

From this brief review, it is readily apparent that, with
the sole exception of the specific requirements set out in
AS 14.17.081 and 14.17.082 relating to minimum expenditures,
review of school district functions by the department 1is
left to the discretion of officials of the department. As a
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statutory matter, the degree of legislative involvement has
been even more removed: the legislature has generally pro—
vided financial support as determined by application of
public school foundation program formulas, added to programs
by authorizing supplementary programs (or by direct appro—
priation), and delegated to the Legislative Budget and Audit
Committee the opportunity to review and consider any reports
which are provided that discuss compliance with minimum
instruct-"m under AS 14.17.081 and 1A.17.082. Except for
particula audits that may have been directed by the
Legislative Budget and Audit Committee, there appears very
little that suggests that the legislature has concerned
itself with the daily operation of school districts in the
provision of educational services.

The exercise of "oversight™ by the executive and legis—
lature with respect to school improvements 1is equally as
cogenlL. Historically, city and borough school districts

have generally be responsible for planning, design and
construction of school facilities, with guidance and
limitations imposed by local voters through the device of
approval or rejection of general obligation bonds. The

state reimburses the municipal districts for their debt
service costs incurred under a rather elaborate payment
program (AS 43.18.100). Moreover, the state has corne to the
aid of these municipal districts by a number of ad hoc
devices including "1) bond guarantee funds (AS 29.58.320 -
29.85.345), (2) construction advance accounts (AS 43.18.105 -
43.18.135), and (3) oirect cash appropriation. More recently,
a lair™r role in school construction oversight has been
assumed hj Department of Education. A rather imposing
set of ".gulacions has been adopted (4 AAC 31, copy enclosed)
by which t == approval of the commissioner is prerequisite

for the payment ot available Gahool support.

“wever, rural splioal - “*m virtual ly excluded
from th - ~“tl n purview. The applicable regional
~ju«-rtUonnl attendance area construction statutes tie ggef,al
school construction in rural areas to the Department of
Transportation and Public Facilities:

"Sec. 14.08.101. POWERS. A regl-ml school board may



"(7) recommend to the commissioner [of education]
a school construction and rehabilitation program based
on an evaluation of the condition of existing school
facilities and a determination of the requirements for
new school construction, rehabilitation or other up—
grading of school facilities, and provide for the
construction and rehabilitation or other upgrading of
school facilities when grants are made to it by the
Department of Public Works under AS 14.08.161j and

* * *

"(9) by resolution adopted by a majority of all
the members of the board and provided to the commissioner
of the department, assume ownership of all land and
buildings used in relation to the schools in the regional
educational attenance area.

"Sec. 14.08.151. LAND AND BUILDINGS, (a) Except as
provided in (b) of this section and AS 14.08.161(g),

the ownership of land and buildings used in relation to
regional educational attendance area schools shall remain
vested in the state, and use permits shall be given to
the regional school boards.

"(b) A regional school board may, by resolution,
request, and the commissioner of the department having
responsibility shall convey, title to land and buildings
used in relation to regional educational attendance
area schools. IT the state holds less than fee title
to the land, the commissioner of the department having
responsibility shall convey the entire interest of the
state in the land to the regional school board.

"Sec. 14.08.161. SCHOOL CONSTRUCTION, REPAIR, AND IMPROVE—
MENT. (a) The department [of education] shall

"(1) based on requests cor funding of projects
made by the regional school boards to the Depart—
ment of Education under AS 14.08.101(7), select
necessary projects for the construction, repair,
ox improvement of schoolsi
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"(2) recommend to the governor an appropriation of
funds for the designated projects on the basis of
its determination of funds necessary for each pro—
ject and the priorities established by it among

the projects and include a report of the project
requests made by the regional school boards; and

"(3) submit to the legislature within the first
10 days of session a report of the project requests
made by the regional school boards.

"(b) In establishing its recommended priorities
among projects requested by the regional school boards,
the Department of Education shall evaluate, among others,
the following factors:

"(1) priorities assigned by the regional school
boards to the projects requested by them;

"(2) emergency requirements;
"(3) number of unhoused students;
"(4) new local elementary or secondary programs;

"(5) existing community and school facilities and
their condition;

"(6) economic and social stability of tl community;
and

"(7) public facilities procurement policies developed
by the Department of Public Works under AS 35.10.160
35.10.200.

u(c) School construction, repair, and improvement
projects shall be carried out by the De artment of
Public Works unless funds for a project are granted to
a regional school board under (d) of this section.

"(d) Regional school boards may apply to the Depart-—
ment of Transportation and Pub 7ic Facilities for a grant
of all or part of the fo ids allocated for their school
construction, repair, d improvement projects. When a
regional school board .pplics for a grant of funds, the
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department shall grant funds to a regional school board
for a school construction, repair, or improvement project,
and, i1f the request is for all funds allocated, shall
provide for the assumption by the regional school board

of all of the department®s responsibilities relating to
the planning, design and construction of an educational
facility. Thereafter, the board shall

"(1) select the appropriate professional personnel
to develop the designs;
"(2) approve or disapprove the appropriate designs
or revised designs; and

"(3) undertake construction, repair or improvement
of the educational facility.

"(e) To carry out the purpose cf this section, the
Department of Transportation and Public Facilities sHaTl
adopt regulations relating to the application for and
the making and the manner of administration of grants
wherein tne responsibility for school constructioriT
repair and improvement is assumed by~reglonaf school
boards under (d) of this section. The department shall
include in grant contracts terms and conditions requiring
a regional school board and its contractors to adhere
to the provisions of AS 36.05.010 with respect to the
payment of wage rates on construction projects, and
AS 36.10.010 with respect to employment preference and
may rquire JlIffercnt terms 1in grant contracts for different
projects to meet local conditions and uniqua requirements
and to assure compliance with the public facilities
procurement policies developed by the department under
AS 35.10.160 - 35.10.200.

"(f) Ownership of supplies and equipment purchased
with funds appropriated for school construction, repair,
or improvement vests in the regional school board receiving
them.

"(g) Title or sufficient interest determined acceptable
by the department to an approved site for a school building
to be constructed, repaired or improved by a regional
school board shall be vested in tne state or in the
respective regional school board."
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lhe locus of responsibility for initiating and sustaining a
public school construction project in the unorganized borough
rests with the regional educational attendance area school
board. While the Department of Transportation and Public
Facilities shall, under AS 14.08.161(e), adopt regulations
"relating to the application for and the making and the
manner of administration of grants wherein the responsibility
for school construction, repair and improvement 1is assumed

by the regional school boards™, 1in a quick review of the
state"s Administrative Code, | was unable to locate those
regulations. (The school construction regulations of the

Department of Education (4 AAC 31) apply, by their terms, to
"new school construction, additions or rehabilitation with
funds granted to them under AS 14.08.161(d)." But those
regulations are part of a plan by which the commissioner of
education shall monitor money provided to his department for
allocation for school construction and it is clear that rural
school construction money is appropriated to the Department

of Transportation and Public Facilities.) Weie the regulations
in effect - and 1 cannot say that they are not - presumably
that body of regulations might serve as some authority by

which to control the manner of contracting for and disbursing
money appropriated for construction of particular rural schools.

The 1legislature®s oversight role with reference to planned

rural school construction is no greater, in effect, than the
role presently played by the legislature in receiving, reviewing,
and appropriating for construction of designated rural school
facilities, whether plans for construction are brought forward
within the public facility procurement program of the Department
of Transportation and Public Facilities (AS 35.10.180) or
submitted by individual legislators on behalf of constltutents.
As to completed rural school construction projects, or projects
in completion, there 1is no systematic review process outlined
for the legislature (except for specific audits which may be
requested by one or another legislator).

11
In an earlier opinion request, you asked

(1) whether service areas of the unorganized borough
arc agencies of the statei



(2) whether th2 executive or the legislative branch
has a fiscal oversight responsibility for the service
areas 1in the unorganized borough;

(3) whether this oversight responsibility should be
defined by statute; and

(4) what mechanism should be employed by the legis—
lature if it is to retain principal responsibility for
oversight of services areas of the unorganized borough.

v

There 1is no clear answer as to whether a regional educational
attendance area is a state agency. In a preliminary draft
response to your earlier questions, Valerie Tehan provided a
little of the background by which "service area”" were fTirst
considered for use within the state®s "unorgani:ed borough":

"The rationale for the establishment of service areas
in the unorganized borough was derived from Article X,
sections 4 through 6 of the Alaska Constitution.
Section 4 established the assembly us the governing
body of the organized borough. Section 5 gave the
assembly the power to establish “service areas”™ to
provide special services within the organized borough.
Section 6 gave the state legislature the authority to

vide for the performance cf services 1in the unorganized
EE?ough that it deems “necessary or advisable®. It
also granted the legislature the authority to exercise
any power or function in the unorganized borough that
the assembly may exercise in the organized borough.
Consequently, in 1972, the legislature enacted AS 29.-
03.020 authorizing the legislature to establish
"service areas”™ within the unorganized borough to
provide special services.

"There does not appear to be any indication that the
delegates intended to create state “agencies”™ when they
provided for the creation of "service areas”.

Victor Fischer referred to a discussion on the creation
of an agency in Alaska®s Constitutional Convention.
According to Fischer®, "the delegates believed that "no
agency, department or commiision® should be created by
the constitution unless "a grave need existed". In



light of the fact that other "agencies® were created 1in
the constitution, but the term service areas"™ was used
for the purposes of Article X, section 5, it could not
have been the intention of the convention to create an

"agency".

To the contrary is the decision of the Alaska Supreme Court
in Alaska State-Operated School System v. Mueller, 536 P.2d
99 T1975V:

"Article VII, section 1 of the Alaska.Constitution provides
in part:

"PUBLIC EDUCATION. The legislature shall by genera .
law establish and maintain a system of public schools
open to all children of the State, and may provide
for other public educational institutions.”

"Pursuant to this constitutional mandate, the legislature
enacted a general and comprehensive body of laws providing
for the establishment and maintenance of public shcools
throughout the state. Subject to statutes relating to
public schools and the supervisory authority of the

state Department of Education, the management and

control of schools in organized boroughs and home rule
and first class cities outside boroughs 1is vested in

the borough or city school district. The area outside
organized boroughs and cities is referred to as the
"state-operated school district,” and this district 1is
under the management of the Board of Directors of

state-operated schools. The purpose of the latter
school system, as established by statute, 1is to provide
public education in the unorganized borough. It is

these schools, referred to as the Alaska State-Operated
Sr iool System, with which we are here concerned.

"A. »S enjoys a certain amount of autonomy and independence.
The legislature has established it as a "state corporation.”
In its corporate name it has the power to sue and to be

sued, to receive and hold real and personal property,

to contract and be contracted with, to adopt by-laws

and administrative rules for the management and operation

of state-operated schools, and to accept grants or loans
from and contract with the federal government, the state,

or Its political subdivisions. The Board of Directors



of ASOS, consisting of nine members, has extensive powers
in the management and control of state-operated schools.

"On the other hand, ASOS is subject to considerable
legislative and executive control. ASOS 1is entirely a
creature of the legislature and derives all of its
powers from that branch of our state government.

Members of the Board of Directors of ASOS, appointed by
the Governor, are subject to confirmation by the legis—
lature. The legislature provides the state funds
necessary to operate and maintain the state-operated
schools.

"The nine members of the Board of Directors of ASOS are
appointed by the Governor and serve at his pleasure,
notwithstanding the terms for which they are appointed.
The “exclusive®™ authority of the Board to manage and
control all state-operated school matters 1is “subject
to the state laws and the regulations promulgated by
the state Board of Education-”. The salary of the
director of ASOS is subject to the approval of the
Governor. The noncertificated employees of ASOS are
subject to the provisions of the State Personnel Act.
The Board of Directors must cause the school accounts
to be auditied each year and must file a certified copy
of the audit report with the Commissioner of Education.
The Board must submit to the Department of Education
for approval all plans relating to the establishment,
discontinuance, or combining of its schools, and may
not execute such plans until they are approved. Finally,
the law provides that the ownership of real property
used in relation to state-operated schools “shall remain
vested in the state," with use permits to be given to
ASOS, and that any construction required by ASOS is to
be performed by the Department of Public Works.

"In balancing the autonomy of ASOS against its
functional and organizational connections with the
legislative and executive branches of government, we
believe the scales weigh heavily in favor of the
conclusion that for the purposes of the applicability

of Civil Rule 4(d)(7) and (8) ASOS 1is an instrument ility
or agency of the state, as opposed to being an entiiy
which is “independent® of 1it. In the exercise of the
powers conferred upon it by the legislature., ASOS is
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performing the clearly governmental function of furnishing
education to the children of Alaska in the unorganized
borough (for which the legislature is required to provide
by article VII, section 1 of the constitution). Moreover,
unlike 1local public school systems, ASOS operates directly
on behalf of and under the auspices of the state; 1its
services act to the benefit of the state and the public
generally as it performs those educational functions
which, 1in organized boroughs and cities, have been

assumed by political subdivisions of the state. In
view of these considerations, ASOS®" r.ole as an arm of
the state seems manifest. The fact that it was consti—

tuted as a body corporate with the power to sue and be
sued does not militate against this conclusion.”

536 P.2d 99, 100 - 102.

Since 1975, however, the method of delivery of education
services 1in the unorganized borougl changed dramatically.

Some, though not all, of the characteristics found by the
court in Alaska State-Operated School System v. Mueller as
evidence of the status of ASOS as a state agency have been
carried forward to the present system of regional educational
attendarce areas. Regional educational attendance areas
remain dependent on the legislature not only for school
operating expenses but also for construction and major improve—
ment projects. Amendments to AS 14.08 approved by the legis—
lature since the initial enactment of the regional educational
attendance area decentralization legislation have eliminated
distinctions between municipal school districts and their
country cousins, to the point that regional educational
attendance areas will have, at \ ast as of July 1, 1981,
virtually all of the responsibilities of municipal school
districts.

A more recent pronouncement of the state Supreme Court

suggests that regional educational attendance areas are not
state agencies but rather the equivalents of municipal school
districts. In Northwest Arctic Regional Educational Attendance
Area v. Alaska TubTfc"Service Kmployces, Local 71, 591 P.2d
1292 (Alaska 1979), a case examining the responsibility and
duty of a regional educational attendance area to negotiate
with its noncertificated employees under then current
collective bargaining laws, the following appears:
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"Local 71 contends that the State Operated School Systen
(ASOS), the REAAs"® predecessor, could have asserted

that it had no duty to bargain with its noncertificated
employees under AS 23.40.25075). It further argues

that ASOS, however, elected to enter into the March,
1974, collective bargaining agreement with these
employees. Because the ASOS elected to bargain when

not required to do so under the PERA, Local 71 concludes
that the REAAs have waived their right to assert the
exemption.

"The first problem with Local 71%s argument 1is that it
is not clear whether ASOS could have claimed the exemption.
ASOS may not have been a "school district® under AS 23.40.-

250(5). IT ASOS was not a school district, the noncertif—
icated employees would have been public employees covered
by PERA.

"In Beglch v. Jefferson, 441 P.2d 27 (Alaska 1968), we
held tnat employees of the state operated school district
were employees of the State cf Alaska. At that time

the school system for the unorganized borough was run

by the Department of Education; the ASOS took over as

the governing body two years later. Thereafter, in
Alaska State-Operated Schools System v. Mueller, 536 P.2d
99 (Alaska 1975), we held that the ASOS was an agency

of the state within the meaning of the Civil Rules
governing service of process and pleadings. Although
neither of these cases determines the status of the

ASOS under the PERA, they imply that the ASOS was a

state agency for purposes other than the Civil Rules,

and that its employees were still employees of the

state despite the transfer of authority from the
Department of Education to the ASOS. From this it
follows that the ASOS was a state agency subject to the
PERA and not a "school district®™ whose noncertificated
employees are exempt under AS 23.40.250(5).

* * %

"The doctrine of waiver 1is also inappropriate in the
present situation. In the first place, it scorns highly
doubtful that the concept of waiver of conditions or
rights found 1in private contract cases could or should

be applied in a case involving important public questions.
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Moreover, even if ASOS had waived 1its right to claim

exemption under the PERA, it does not follow that the

REAAs also have waived their right to assert the statutory

exemption. The REAAs are not simply successors to the ASOS;

they are independent entitles which 1 ive been given broad
ers to run their individual scnool districts as they see

-EM~ AS 14.08.021; 14.08.101." (Emphasis added)

591 P.2d 1292, 1297 - 1298.

Implicit in the statement is the suggestion that, as regional
educational attendance areas assume responsibili ies equivalent
to those assigjé&nd or authorized to city and borough school
districts, these unorganized borough school districts cannot
and should not be regarded as state agencies, but should be
accorded the legal stag®"s of entities responsible to the

public for the decisions which the school board members and
school district officials make.

The suggestion in Northwest Arctic REAAvV.PSE Local 71 may
well 1ignore a critical constitutional distinction. The one
provision of the constitution by which the legislature is
directed to provide services 1in the unorganized borough
specifically retains responsibility for the performance of
services to the state government rather than recognizing a
delegation:

UNORGANIZED BOROUGHS. The legislature shall provide

for the performance of services 1t deems necessary or
advisable in unorganized boroughs, allowing for maxlmun
local participation and responsibility. It may exercise
any p wcr or function in an unorganized borough which
the assembly may exercise in an organized borough.
(Emphasis added)

Article X, section 6, Alaska Constitution. While the
regional educational attendance areas have been granted a
greater measure of authority and autonomy as to management

of the affairs of district schools than was ever contemplated
for State-Operated Schools, the entities still do not share
all of the characteristics of city and borough governments,
and nay not now be regarded as the latters®™ equivalents.
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For that reason, 1 am persuaded that a court could find,

with respect to a regional educational attendance area, that
each 1s an "instrumentality or agency of the state, as opposed
to being an entity which 1is independent of it". Indeec, it
would be difficult for the Court to formally recognize the
regional educational attendance areas as the legal equivalent
of municipal school districts for a variety of functions and
services. To do so would raise the collateral 1issue of whether
powers which attend operation of a school district arising

out of authority grar Zed to municipalities, if extended by
court decision to rural service areas, violates Article X,
section 2, limiting the exercise of local government powers

to cities and boroughs. Nothing in the ™he sentence under—
scored in Northwest Arctic suggests that the Court intended

to dispose of the matter of the status of regional educational
attendance areas. Until a final decision is entered, | am
satisfied that the legislature may continue to treat with

the rural school districts as agenciii of the state for the
provision of education 1 services.

The legislature enjoys principal responsibility for the audit
of state programs and other program? for which money 1is provided
by the state. By Article 11X, section 14,

LEGISLATIVE POST-AUDIT. The 1legislature shall appoint
an auditor to serve at its pleasure, lie shall be a
certified public accountant. The auditor shall conduct
post-audita as prescribed by law and shall report to
the legislature and to the governor.

The particular statutory provision by which the auditor
accomplishes his work are set out, as you know, 1in AS 24.-
20.24.1 - 24.20.311.

By law, the lepartment of Administration 1is responsible for
the exnminat .on and audit of all claims, refunds, ann demands
on funds in .he state treasury arising frcm activities carried
on by state agencies before payment of the claim, refund or
demand. AS 37.05.190. Audit functions are also assigned by
statute for particular purposes or particular programs within
departments. No financial audit specifically identified and
assigned 1is as extensive as the audit requirements specially
imposed under AS 14.14.050 on the Ltate"s school districts?
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"Sec. 14.14.050. ANNUAL AUDIT, (a) The school board 1in
each school district shall, before October 1, of each
year, provide fcr an audit of all school accounts for
the school year ending the preceding June 30. To make
the audit the school board shall contract with a public
accountant who has no personal interest, direct or
indirect, in the fiscal affairs of the district. One
certified copy of the audit shall be filed with the
commissioner and one certified copy shall be posted in
a public place at the principal administrative office
of the district.

"(b) The audit shall conform in form to requirements
established by the commissioner. The commissioner shall
withhold all payments of state funds after November 15
to a school district which fails to file a certified
copy of the audit with the department.

"(c) Hi2 commissioner may provide for a reaudit or
an audit check in a school district if in his judgment
it iIs necessary to substantiate the reported expenditures.
"(d) Th» scho.l board shall not make the audit if
an audit which satisifies the requirements of this section
and which is filed md posted as required by this section,
is made according co AS 29.48.220."

And, as noted earlier, the significance of the annual school
district audit has increased, for the legislature has directed
school districts :< assure that not less than 55 percent of
school district operating expenditures be directed at school
instruction, and seems to be relying on the annual audit to
provide that information. Thus, the legislature has 1identified
the operations of school districts as so important as to

impose by law an audit require-icnt. After June 30th of this
year it is clear that the district audit requirement falls
equally on both municipal school districts and regional

educational attendance areas. The commissioner of education
has responded by adopting regulations applicable to the
conduct of audits and presentation of information. Ironically,

with the potential for securing more Information about educational
operating expenditures through audits of educational programs,

the legislature appears not to have followed through with

any requirement that the information be systematically

reviewed and presented for the guidance of the legislature.
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Except as required by AS 14.17.081 with respect to minimum
expenditures for instruction by school districts, no
statutory mechanism requires or expedites the transmittal of
audit information from the Department of Education to the
legislature. For all the legislature"s efforts to assure
the audit of the affairs of school districts, nothing
assures that the information of the programs and finances
which are audited are brought to the attention of even those

leelalatora who are interested. It is, as | percieve,
"business as usual™ for the legislators who desire the
information - a request must be forthcoming through the

Budget and Audit Committee for assistance 1In securing
analyzing and presenting the information secured through the
audit process to which all school districts are subject.

Program audits are, as noted, a matter of concern to the
legislative branch. Especially when those program audits
are directed to educational service areas of the state"s
unorganized borough, 1 see no overriding policy reason®s) by
which the respoisibility for program audits cannot be
retained by the legislative branch. Yet it is also clear
that,.by AS 14.14.050, the legislature expects the
Department of Education to perform a significant oversight
and review role with respect to financial audits. The
agsignrac of responsibility, then, 1is less a legal concern
than one of policy.

Vi

The legislature is not barred from asserting its authority
with respect to the review of the educational programs
supported with public funds,.but the legislature must
understand the limits on the manner of exercise of the
rcsponslbllty if it opts to assert a larger role. However,
established, it is virtually certain that the legislature
may not retain a "day-to-day" oversight with respect to the
development of regional educational attendance areas of
budgets and programs 1in a manner that would interfere with
the executive®s budget rcsponslbllty set out in Article IX,
section 12 of the state constitution and in AS 37.07, or
with the executive®™s responsibility for implementing the
law. Where one of your colleagues had suggested, for
example, that a legislative committee review and approve in
advance specific requests from regional uducatlonal
attendance areas for certain discretionary funding, |1 noted:



In my opinion, the bill la flawed by an error of
constitutional magnitude 1in that you require a
legislative committee to approve payments from the fund
on an application basis before payment is made by :he
commissioner of education. The applicability of
separation of powers arguments has been upheld,
generally in Bradner v. Hammond, 553 P.2d 1 (1976), and
other cases, and the legislature®s ability to provide
for prior approval of disbursement of grants by t ie
executive was set aside by the Superior Court in

Egan v. Special Legislative Oil - Development Impact
Review Committee, motion for summary judgment granted,
Superior Court, First Judicial District (November 30,
1975), appeal dismissed (November 7, 1975). The
legislature has tried before to do what you suggest,
and failed, and the precedents since the 1974 effort
are even more clearly against another legislative
effort.

"Oversight™, then, 1is not a matter of the legislature®s
making discretionary grants.

Whether "oversight™ should approximate the suggestions
embodied in SB 55 is a matter which the legislature itself
must decide. I see no real legal or constitutional 1impedi—
ments, though I am a little troubled by AS 24.20.615(Ca)(4)
only insofar as | wonder whether the standard there set out
("to assure that amounts appropriated for regional
educational attendance areas are equitable and consistent
vith amounts appropriated for city and borough school
districts™) 1is either meaningful, 1in light of the shift
towards acc"® raraodaring school operation support and school
construction financial support on the basis of formulas
which apply to both municipal and unorganized borough school
districts, or fo definite as to provide a standard by which
the committee"s members may attempt tw assure that amounts
available are equitably allocated among all districts. As
drafted, i1t is also not clear to me whether the committee
that is established may expect to have access to budget and
appropriation requests in the fall or early winter each year
(as the school district appropriation requests are being
prepared by the department and submitted to the governor for
his attention) or during the late winter and spring of each
year (when, presumably, the committee would be working 1in
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close association with the standing legislative committees
on education and finance during a regular legislative
session).

Vil

There remains for consideration one related matter. One or
more regional educational attendance areas, acting und”"r
authority granted in AS 14.08.161(d), has requested and
received the right to assume responsibility for school
construction projects within the service area. Disputes
concerning amounts payable to contractors, followed based, |
am advised, on coat overruns. The degree of liability of
the state for the errors of the regional educational
attendance area has been questioned. In a recent opinion,
this office suggested:

"Since resolution in a specific incident would depend
on a careful analysis of the facts, no definitive
answer that would apply to a specific case can be given
in general terras.

"In my opinion the general rule would be that the state
does not have liability for an amount over the amount
of the grant of allotcd funds where the regional school
board has assumed a construction project under AS 14.-
08.161(d).

"Regional educational attendance areas are created as
educational service areas under AS 14.08.031. They are
operated \nder the management and control of a regional
school board (AS 14.08.041). Although the REAA is
denominated "an educational service area", the board 1is
given extensive powers in AS 14.08.101 normally
appropriate to a separate legal entity Including the
right to sue and be .ued. The funding for operations
is specified in AS 14.08.021 and the state docs not
retain control over the spending of these funds.

"Assumption of construction projects is authorized
under AS 14.08.161(d) which provides:

"(d) Regional school boards may apply to the
Department ot transportation and Public Facilities
for a gv.nt of all or part of the funds allocated
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for their school construction, repair, and
improvement projects. When a regional 3chool
board applies for a grant of funds, the department
shall grant funds to a regional school board for a
school construction, repair, or improvement
project, and, if the request 1is for all funds
allocated, shall provide for the assumption by the
regional school board of all of the department®"s
responsibilities relating to the planning, design
and construction of an educational facility.
Thereafter, the board shall

"(1) select the appropriate professional
personnel to develop the designs;

"(2) approve or disapprove the appropriate
designs or revised designs; and

"(3) undertake construction, repair or
improvement of the educational facility.

"Certainly one of the responsibilities encompassed 1in
the phrase “the assumption of all the department®s
responsibility” where the funds~~Kave been granted to
the regional school board is the responsibility for
payment of construction costs. The REAA has in my
opinion sufficient attributes of an independent entity
tnat the state would not be liable for costs of a
project which are in excess of the grant."”

The conclusion generally follows the line of reasoning
followed by the Court in considering a related question 1in
Kenai Peninsula Borough v. State, 532 P.2d 1019 (Alaska
1975). The case there concerned responsibility for pupil
transportation, and the question was one of whether the
borough acted as an agent of the state in furnishing
transportation services;

"The Alaska Constitution provides that "(t)he
legislature shall by general law establish and maintain
a system of public schools open to all children of the
State.”™ The [legislature has specified that ~(elach
borough constitutes a borough school district and
establishes, maintains, and operates a system of public
schools on an nrcawldc basis . . The borough



admits that in the general operation of the school
system, it is exercising a delegated authority from the
legislature, so that in the absence of facts not here
involved, the state would not incur liability for
personal injuries. With reference to the trans—
portation function, however, 1t is the borough®s
contention that it was acting as a compelled agent of
the state so as to entitle the borough to indemnity for
any liability incurred.

"[T]lhe borough rests 1its appeal on an attempt to draw a
distinction between the delegation of the legislative
func Dn of furnishing school transportation and the
creation of a relationship whereby the borough acts on
behalf of the state as its agent in furnishing the
service. The use of the words "may provide®™ i3 said to
indicate that the transportation power 1is in the state,
and the words "may require® are claimed to show that
the state can compel the local school districts to act
as state agents 1in exercising the pupil transportation
function. However, admitting that e"he transportation
power 1is in the state and that the state has compelled
the school district to handle that functior .s not
tantamount to agreeing that the district 1 "f.ting as
the state"s agent in providing school tran ; station so
as to impose liability on the state.

"It is thus on the slippery distinction between a power
delegated to a political subdivision and an agency
relationship that the case turns. The borough points
to the case of Pantess v. Saratoga Spki ehhority
[225 App. niv. TI57TN.Y.S.2d 183, WOWTij?
discusses aspects of the distinction as follows;

"Where the State assumes to act directly in the
carrying out of its governmental function, even
though 1t create and use a corporation for that
purpose, it assumes responsibility for the conduct
of its agent. Thus the State may choose to create
and maintain a state system of parks, and thereby
subject itself to liability for the negligence of
its officers and employees . . . or, with like
liability, 1t may provide for the imprisonment of
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young delinquents, and commit their custody to an
authorized institution for the purpose . . .But
when the State delegates the governmental power
for the performance of a state function, the
agency exercises its independent authority as
delegated, as does a city, and its responsiblity
for its acts must be determined by the general law
which has to do with that class of agent and
corporate activity, apart from liability on the
part of the State. That 1is the case where the
State delegates it state function of education to
a school board, its public health function to a
local board of health, when it delegates broader
governmental functions to a county, city or
village. In such instances, there is no authority
fox* making claim against the State, but the agency
exe/cising the delegated authority must respond
for i*s own actionable conduct. ~

"The Pantess case, however, deals only with the results
flowing from a determination of an agency relationship
or a delegated function, not the distinction between
them. We find great difficulty with elucidation of
the distinction between a function delegated to a
polltlcaT sulKfivision so as to insulate the state fronm
liability"and® the"exercising of a function by a
political subdivision of the state. The basisof
action by any agent is the authority delegated by his
principal, so that a delegation 1is involved in both
relationships. The distinction would appear to be

one of degrte of control. IT a political subdivision
acts with a substantial degree of "Independence unflo"r"
authority "delegator! by the state as a result ol sucTT
activity. If.“on the other liand, ah executive®™ "depart-
ment specifically makes a political subdivision its
control, it may no"subjectetT to liability based on
acts of the subdivision.

"Our examination of the sparse authority on this
subject indicates that authorized activities of such
subdivisions arc municipalities and school districts
are almost universally considered to be independent
actions not subjecting the state to liability, whereas
when a stato functions through use of someotner type of
agency or a private corporation, liability 1is more
likely to ensue. o e«



"We have had no case cited to us where liability was
imposed upon the state for actions of a political
subdivision such as a municipality or a school
district. Political subdivisions of a state are
creatures of the legislature which prescribes and
curtails their authority. They may be subjected to
detailed requirements in the exercise of their
statutory functions. Yet such legislative regulation
has not been held to make the subdivision an agent of
the state so as to impose liability. “Nevertheless, we
can envision situations which might arise where 1 is
clear that the subdivision is acting on behalf of the
state as its agent and under 1its control to such an
extent as to impose liability. Where political sub-—
divisions are involved, however, we shall apply a much
stricter test than when other forms of entites are
utilized as to the type of control required to create
liabil ty on the part of the 3tate.”

532 P.2d 10:.9, 1021 - 1023.

The Court concluded that the Borough was not acting as an
agent of the state in providing pupil transportation
services, for it found ample evidence that

While the state did supervise the transportation
service insofar as it related to the funding provided
by it and also had certain regulations in effect per—
taining to the over-all safety of the transportation
system, the actual control of the transportation
services was undertaken by the borough which, on 1its
own behalf, entered into the contract.

532 P.2d 1019, at 1024.

AS 14.08.161(d), the manner of handling of money
appropriated for construction of specific regional
educational attendance area schools, and the absence of
direct state control on use or expenditure of construction
money by the rural school district combine to suggest that,
when a regional educational attendance area opts to assume
responsibility for school construction, it acts with a
substantial degree of independence such that the liability
of the district may not be imputed to the state.-e
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Again, however, two notes of cau”5s must be struck.

Kenai Penisula Borough is a case involving liability in
tortj it is likely, though not certain, that the test
suggested by the Court in the case would be applied to a
contract situation, where claims and damages arise out of an
agreement for construction of a school. Moreover, regional
educational attendance areas are unable to levy and collect
taxes or secure revenues except as those revenues are
provided by the state. As a practical matter, then, only
the state is in a position to extend assistance for contract
cost overruns or, for that matter, damages whether arising
out of contract or tort. The rural school board"s only
apparent alternative, diversion of money from other projects
or from operating budgets, 1is politically unacceptable and,
to the extent a diversion reduces the opportunities of
students to secure minimal educational skills, the diversion
may conflict with the duty of the state to "maintain a
system of public schools open to all children of the State."

Vi. 1

IT the legislature is, in the absence of any other entity,
do facto an assembly for the unorganized borough, and if it
is the desire of the legislature to reduce the likelihood of
subsequent major cost overruns with respect to school
construction or school operations, the legislature needs to
develop a better means of reviewing the operation of school
districts as they set out to construct or operate
educational facilities and programs. Hie means to do this
have been mentioned earlier in this paper; they include,
most certainly in some combination,
(1) Dbetter standards -- couched in statutes rather
than regulations -- against which a state agency and a
school distric * may measure proposed construction or
operations plant;

(2) regular rcvic ; and reporting hetween the agency

selected to monitor and the legislature or one of 1its
committees; and

(3) a better definition of the rosponsiblity assumed
by school officials who opt to undertake responsibility
for school construction.

To the extent these or any other suggestions require legis—
lation, please contact me if you require assistance.

JBCiljb

Enclosure
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* CHAPTER 31
SCHOOL FACILITY PLANNING
AND CONSTRUCTION
Section , o
10.  Educational specifications
20, Guides for planning educational
facilities ,
30.  Review of «rhool construction plans
40.  Approval ot school construction plans
50.  Appioval of purchase of nonschool
facilities ,
60.  State aid for school construction
90.  Definitions

4 AAC 31.010. EDUCATIONAL
SPECIFICATIONS. The chief . school
administrator. \ der the direction ol the school
board, isresponsible for the preparation of
educational ~ specificationsror all new public
elementary and secondary schools, additions,
and maAor rehabilitation “of existing_ facilities.
These educational specifications must'include, as
aminimum, the following:

(1) the  current and four-year projected
elementary and secondary enrollments to be
served by the attendance center;

52) a statement of educational philosophy
and goals for the proposed facility;

(3) the curriculum tobe housed by the
facllity;

(4) the activities that will be conducted in
the facility;

(5) the anticipated community uses of the
facility;

(6) the specific architectural characteristics
desired;

(7) the spaces needed, their equiﬁment
requirements, and their space relationship to
other facility elements; and |,

(8) the size, use, and condition of existin
school spaces in the attendance center. (Eff.
3/1/78, Reg. 65R .

Authority: AS 14.07.020(1) and (7)
As 14.07.060

As 43.18.100(b)

EDUCATION

4 AAC 31.010
4 AAC 31.030

4 AAC 31.020. GUIDES FOR PLANNING
EDUCATIONAL FACILITIES. The following
aTc the basic guides for state educational facility
planning:

(l) The Guide for Planning Educational
facilities as _published by the Council of
Educational Facilities Planners, International,
19« Edition;

(2) A Guide to the Development of Program
Statements and Educaiional Specifications for
Small Secondary Schools aS publlshed by the
/Exga%_ka State Department of Education, 1977

iton;

(3) Alaska Small High School Program and
Space Guidelines aS Eubhsh,ed by the Alaska
State Department of Education, 1977 Edition;

(4) Alaska Small Elementary School Program
and Space Guidelines as published by the Alaska
State Department of Education, 1977 Edition;

(5) Department of Education Guidelines for
School Equipment Purchases as published by the
Alzaska Department of Education, 1977 Edition;
an

(6) Alaska's Program Planning and Facilities
Procurement I*roccss: Educational Facilities aS
;%ubhshed by the Alaska Department of

ransportation and Public Facilities, 1977
Edition. (Eff. 3/1/78, Reg. 65)

Authority: AS 14.07.0*n(1) and (7)
AS 14.07.06C
AS 43.18.100(b)

4 AAC 31030. REVIEW OF SCHOOL
CONSTRUCTION PLANS, (a) The elements of
a plan for new school construction, additions, or
rehabilitation to be undertaken by a school
district must be submitted to the commissioner
for his review and recommendations as they are
de,ve_ltoptec(ij and before any construction activity
is initiated.

(b) The commissioner shall waive, upon prior
request, submission of those ocments of a plan
which arc not applicable, as determined by him,
to a proposed addition or rehabilitation project.

¢) For purposes of this section, “plan"
in(c!>udes thep foﬁlowing: :

4-22.6
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1
2

3) final construction contract documents;

(1) educational specifications;

(2) schematic design documents;

(
~(4) estimated cost and proposed means of
financing the project;

(5) proposed method of construction; and

ng) estimated completion date of the project.
(Eff."3/1/78. Reg. 65)
Authority: AS 14.07.020(1) and (7)
AS 14.07.060
AS 14.08.101(6) and (7)
AS 43.18.100(b

4 AAC 31040. APPROVAL OF SCHOOL
CONSTRUCTION PL\NS. (a) Before they may
commence construc'ion  activity, regional
educational attendance areas undertaking new
school construction, auditions, or rehabilitation
with funds granted to them under AS
14.08.161(d) and cities or boroughs which are
school districts undertaking uch® construction
projects for which state aid will be sought under
AS 43.18.100 must secure the approval of the
commissioner of the final working documents
for the p-ojcct as follows:

(1) if construction contract bids are to be
invited for the project, the final working
documents must Dbe submitted to the
commissioner at least 15 working days before
the bid invitation is made; and

(2) if the project will not be advertised for
bids, the final ‘working documents must be
submitted to the commissioner no later than 10
workm(ﬁq days after the final Worka documents
for each construction phase a.- available.

(b) The commissioner's approval under ?a) of

this section is void after fwo years uniess
construction on the project has been initiated
within that time. (Eff. 3/1/78, Regd 65)
Authority: AS 14.07.020(1) and (7)
* AS 14.07.060

AS 14'.08'.101E63 and (7)
AS 43.18.100(h

31.050. APPROVAL OF PURCHASE
NSCHOOL FACILITIES. Regional

4 AAC
OF NO

educaiional attendance areas proposing to
purchase an existing facility lor use as an
elementary or secondarg school with fur.ds
granted to them under AS 14.08.161 and cities
and hboroughs which are school districts
proposing to make such a purchase for which
state aid” under AS 43.18.100 will be sought
must secure the approval of the commissioner
before acquisition of the facility. "Eff. 3/1/78,

Reg. 65 .
Authority: AS 14.07.020(1) and (7)
AS 14.07.060
AS 14.08.101(6) and (7)
AS 43.18.100(b

4 AAC 31.060. STATE AID FOR SCHOOL
CONSTRUCTION, (a) This section applies to
claims by cities and boroughs which are school
districts “for state aid for school construction
costs under AS 43.18.100.

(b) Claims must be made on forms prescribed

by “the commissioner and, with respect to
construction proje ts commenced or emstmg%
facilities purchased after July 1, 1978, mus
have been approved by the commissioner under
see. 40 or sec. 50 of this chapter, respectively.

(c) All claims for expenditures must be
suRported by a certified audit report of the
school district prepared in accordance with the
requirements of 4 AAC 06120 and by a
certified audit report of all school construction
accounts or funds used by the city or boiough.
If the audit reports are no preﬁared in sufficient
detail to clearly identify school construction
coSts as oppos  to o.licr construction and
maintenance e a or debt service .0sts of
school construction as opposed to other debt
service costs, detailed expenditure schedules that
reconcile to audit report figures must be
prepared and submitted with the claims.

(d) Only actual disbursements may he
included “as expenditures. Transfers it to” bond
redemption funds or capital project funds arc
not eligible for rcimbuiscinent under AS

43.18.1C0.
(c) Only cash disbursements from locally
generated revenues arc eligible  for

Egi)mbursement under AS 43.18.100(a)(1) and

4-22.7
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(O Unless a claim is supported by financial
schedules and prior year audit reports
identifying the original source of revenue, only
disbursements from revenues generate_d.m the
year for which the claim 'S made arc eligible for
reimbursement. (Eff. 3/1/78 Re%. 6&8

Authority: AS 14.07.020(1) and (7)
AS 14.07.060
AS 43.18.100(h)

4 AAC 31.090. DEFINITIONS. As used in this
ciapter and AS 43.18.100, unless the context
require* otherwise

(1) “additions” means providing space for
expanded educational programs, new program
spaces or replacement of substandard or
destroyed spaces by connection to an existing
school” facility and “includes capital equipment;

(2) “capital equipment” means built-in and
movable equipment used to furnish a newly
constructed or rehabilitated space; it includes
first-time purchase of library hooks, reference
material and media to furnish a new or
renovated library; it does not include supBIy
items such as textbooks and expendable
commodities; the term is further defined in the
Department of Education Guidelines for School
Equipment Purchases, 1977 Edition;

ES) “commissioner” means the commissioner
of the department of education;

(4) “elementary and secondary schools”
means buildings “which have been built or
converted predominently for instruction of
elementary and secondary students as defined in
Alaska Small Elementary frogram and Space
Guidelines, 1977 Edition, and Alaska Small High
School fragrant and Space Guidelines, 1977
Edition, or, for schools designed to house in
excess of 100 students, not more than 100 gross
square feet per student in kindergarten through
the eighth grade and not more than 150 grc..s
square feet per student in the ninth through
twelfth grade, and buildings for the support of
that instruction;

(5) “locally generated revenues” mc-ms
revenue derived from sales or property taxes

levied by the city or borough, revenue in-licu-of

taxes received by the school district under
PL 81-874 and "AS 1417215 and funds

EDUCATION

4 AAC 31.060
4 AAC 31.090

received under AS 43.18.100 and AS 43.50.140;
(6) “new school construction” means

Rrowdln% space for educational programs which
ave not been previously offered, replacing a
substandard or destroyed school building “or
Prowdlng space for an ‘expanded enrollment in
he attendance center by construction or
reconstruction jf a detached school facility of
any size, with related capital equipment;

(7) “rehabilitation” means adapting an
existing facility to improve the opFortumty to
provide a contemporary educational program. It
Includes major remodelln_% repair, renovation
and modernization, with related capital
equipment; these projects generally exceed 25
{)ercent_ of the current cost of replacement of
he facility or S100,000, whichever is less;

([8) “school construction costs” means the
costs of construction, as well as consultant
services  relating to pIanmn?, design,
administration, ~review, cost control,
construction inspection, and legal services, alongi
with the direct costs of site acquisition, capita
equipment purchase, and related expenses of
district employees whose main function is to
work on the construction LPFOJEC'[; projects
eligible for state aid under AS 43.18.100 include
public elementary and secondary school new
construction, additions, and rehabilitation, and
may include other site improvements and
facilitic* as approved by the commissioner, but
do not include employee or student housing;
municipal and state " offices, health clinics,
community libraries, and other spaces may be
built jointly with a school if approved by the
commissioner as to compatibility and separation
of funds; the commissioner has final authority
to determine the proration of space and costs
between school space and other space in such a
jointly built project. (Eff. 3/1/78, Keg, 65)

Authority: AS 14.07.020(1) and (7)

AS 14.07.060
AS 43.18.100(b)
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The Honorable Don Gillman
Alaska Senate
Pouch V

State Capitol
Juneau, Alaska 99811
Dear Senator Gillman:

I would like to share a couple thoughts on SB 126 - Binding

Arbitration. It"s very easy to become very emotional over
this issue. We are talking about power and who should have
it

We are all being naive if we think for a minute that NEA is
doing what is best for Kkids. They are doing whats best for
their membership and power, Management is accused by labor
of being to insensitive to their needs. Binding Arbitration
is suppose to facilitate communications and negotiations.
Ilogwash! 1i

The single most destructive force to affect public education
today 1in collective barganing. Bill"s like SB 126 only ver—
ify the fact that money and power prevail over common sense.
The teachers union is motivated by less time with children
for more money. School board members, as a whole, are moti—
vated by serving the public by providing improved educational
opportunities to children. SB 12f wants to give more power
and control to the union. The whole situation just doesn"t
make sense.

Binding Arbitration is another item that our society can
look upon as a human failure. It"s telling the world we
are unable to cooperate and communicate. Why must we al —
ways look for solutions to deal with an evil instead of

ways to correct a problem. SB 126 merely perpetuates and

HtfMwr gU>up tryingtoM p ourmoatpncloua natural resource - our children.”
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encourages conflict. If SB 126 passes we should all hang
our heads in shame for we have admitted we are not capable
of resolving our own problems.

cc: Senator Don Gillman
Senator Mike Colletta
Senator Frank Ferguson
Senator Bob Ziegler
Senator Arliss Sturgulewski
Senator Jay Kerttula
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The Honorable Don Gillman
The Alacka State Senate
Pouch V

Juneau, AK 99811

Dear Senator Gillman:

I am writing in opposition to Senate Bill 126, Binding
Arbitration. Of course, my major point 1is that the Bill would
usurp the authority granted to elected local officials, and
would transfer this decision making authority from elected
officials to a third party. I sincerely believe that Boards
should have the legal authority to prioritize expenditures within
a School District. Boards have manv concerns other than just
salaries of employees in the operation of a School District.
They must provide a sufficient amount of supplies, equipment,
facilities, and many other 1items with & the school budget.

This budget must reflect the desire of the local community
regarding the prioritization of expenditures. IT Boards do

not reflect the desires of the local community, then it is
conceivable that these Board Members would not be re-elected

to the School Board. I believe that the necessity of reflecting
local desires when allocating school funds is enough to insure
that employees are treated fairly by elected School Boards.

One major question that concerns me, especia-", 1in the
REAA"s, is that REAA®"s are funded by a finite amount of money.
It"s the Board"s job to determine how to divide these funds
in the best interest of educational programs. The question 1is,
what 1is the Board"s option when the third party awards an
amount that would cause the District to have to cut programs?

It would seem to me that if the Legislature passed a Binding
Arbi.ration Bill, there should be an option for School Districts
to request supplemental funds from the Legislature.

Another major concern that 1| have is that, to my knowledge,
the Legislature has not as yet proposed any legislation for
advanced funding of the Foundation Program. The implication
is that no advanced funding would be extremely serious for
School Districts. The lack of knowledge of advanced funding



Senator Don Gillman
Page 2
April 14, 1981

will impact negotations, budget planning, and so forth.

School Districts would be negotiating //ith teachers next year
without the knowledge of the funding level for the following
year.

I urge you to vote no on Senate Bill 126, Binding
Arbitration, and to pass legislation thi*.» year providing for
a one year forward funding of the Foundation Program. Your
thorough consideration of the major items affecting the education
of students in the state of Alaska would be appreciated.

Sincerely,

1/A

Glen Chowning
Superintendent

GC:1l1la

cc: Robert Greene, Executive Secretary
Association of Alaska School Boards



Senator Nike Colletta
Pouch V

Juneau

Alaska 99811

Dear Senator Colletta:

| am sorry that more compromise couldn't take place regarding the binding
arbitration Issue. In the final analysis. It appears necessary that school
boards and administrators remain opposed toCElndlno arbltratloy. There must
be other ways to reach finality without giving up the legal rights and
responsibilities of elected school boards.

Perhaps If there were time for new minds and personalities to examine the
Issue some acceptable solutions could be found. | have been on both sides
of this Issue, first as a teacher and NEA member, then as an administrator.
I have observed that the union 1s In the enviable position of being the
recelvor, with the boards being the giver. Any form of binding arbitration
simply dilutes further the powers and prerogatives of locally elected school
boards.

Obviously, the NEA has considerable support 1n this Legislature. A binding
arbitration bill may be Inevitable; however, boards and school administrators
who know the Implications of this legislation must remain opposed and must
let everyone affected know that we have that concern.

Certainly | understand your position. | want to thank you for your efforts
1n this matter. Please be assured that | will convey to administrators that
you fought a very hard battle against tremendous odds In behalf of our
position.

Although 1 can't support binding arbitration, | would recommend some points
for your consideration. These points, 1f you could get them Into the bill,
would help soften the adverse Impact a great deal.

1. A delayed effective date would be extremely helpful In allowing
additional c nslderatlon to this matter. An effective date of
July 1982 Is recommended.

2. A sunset provision of three years, which could cause everyone to
become more serious about examining the lIssue further.



3. Local boards should have the rightto opt out of binding arbitration.
It 1s understood that to gain such position 1t might be necessary to
give the right to strike.

4. There should be some limitation on what 1s arbitrable. | would
suggest that only salary schedules and money related Items affecting
the Individual teacher would be arbitrable.

5. There should be a statement of management rights. Management should
have the right to assign, dismiss, hire, transfer, etc.

6. There should be some provision to pay for arbitration awards. It
Is easy to conceive that an arbitration award could be detrimental
to the total educational program provided to students In a particular
school district. It would be unfortunate for students to suffer the
loss of programs, courses, or other student related services, because
of an unreasonable arbitration award.

7. There should be some provision to make lllegal strikes costly to the
Individual and to the union. | would suggest a $200 per day fine per
teacher, a $5000 per day fine to the NEA, and a lots of tenure for
all participants in Illegal strikes.

Again, please be assured that | appreciate your concern and efforts regarding
this Issue. |If | can be of further help to you In explaining the position of
the Association, please give me a call.

Sincerely

Darroll Hargraves

/skb
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NENANA CITY PUBLIC SCHOOLS

P.O. BOX 127
NENANA, ALASKA 99760

April 17, 1981

Senator Don Gilman
Pouch V
Juneau, AK 99811

Dear Senator Gilman:

The Nenana City Public School Board at its meeting of February
19, 1981 passed a motion to oppose SB 126 - Binding Arbitration.
The board feels they are the elected representatives of Nenana to
guide and direct the schools in Nenana based upon local needs. The
Nenana City Public School Board is totally opposed to having an out—
side third party come into the district and make financial, policy
and management decisions, which should te done by the local school
board. They feel it is an infringement upon the rights of the local
citizens to run their schools within the guidelines established by
the State of Alaska.

Thank you for your time.

Sincerely,

Superi ntendent

WET :bjw

“Siwnut. .uisbt - llonu of ihr too Clank -



P.O.Box 169* Barrow,Alaska 99723 + 852-5311

April 16, 1981

The Honorable Don Gillman
United States Senate
Pouch V

Juneau, Alaska 99811

Dear Senator Gillman:

Please be advised that the School Board of the Njrth Slope
Borough School District is on record opposing binding
arbitration. As a superintendent 1 am committed to the
basic premise that school districts must be governed by
local boards. To approve legislation which would put final
decisions regarding money matters into the hands of outside
arbitrators would at the very least violate the principals
upon which public education was founded. 1 urge you to vote
against all Dbills which would transfer authority from the
local boards.

Most especially, || urge you to not support Senate Bill 126.

Sincerely yours,

Don Kenfroe
Superintendent

DR :Jk
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X -, Chenoweth®*

Original sponsors: Parr, Fischer, Rodey
and Stimson

BY THE COMMUNITY AND REGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 126 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

6 ||JFor an Act entitled: "An Act relating to labor relations involving teachers

7 and school districts; and providing for an effective

8 date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. MEDIATION. (a) Mediation between an employee bargaining

agency and a school board in accordance with the provisions of this section

/a\ (1) shall begin if the parties have failed to negotiate a collec—
7,3 tive bargaining agreement before February 1;

14 (2) may begin at any time before February 1

15 (A) if the employee bargaining agency and the school board

16 mutually agree; or

o (B) if the employee bargaining agency or the school board

18 certifies to the other party that, in its opinion, good faith negotia—

19 tions between the parties are at an impasse and the services of a

70 mediator are necessary to resolve the dispute.

21 (b) When mediation is required or requested under (a) of this section,

2 the employee bargaining agency and the school board shall choose a mediator.

B 1f the employee bargaining agency and the school board are unable to agree

24upon a mediator within seven days of the date mediation 1is required or

S requested under (a) of this section, they ahall Jointly request the Unitea

20 States Federal Mediation and Conciliation Service to provide mediation

T services. IT the United States Federal Mediation and Conciliation Service

78Ls unable to provide mediation services, the employee bargaining agency and

XL

he school board shall Jointly request the American Arbitration Association

LA-L 20A CSSB »«<««™)
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or another recognized arbitration association to name a mediator.
(c) A mediator designated under (b) of this section shall
(1) chair all meetings between the employee bargaining agency and
the school board; and
(2) attempt to resolve the differences between the disputing
parties and reach common acceptance of terms and conditions or other items
in dispute whenever possible.

(d) The mediator has 30 days from the first meeting with the disputing
parties to secure agreement between the parties. The employee bargaining
agency and the school board may agree to extend the period during which the
mediator may secure agreement and reduce the agreed terms, conditions, and
other 1i1tems to a written contract.

(e) If, at the end of the period set out in (d) of this section, the
mediator has not secured agreement between the parties, and the mediator
does not serve as the arbitrator as provided by sec. 3 of this Act, the
mediator shall prep.ire a list of items remaining at impasse.

@) IT mediation meetings are held during a school day, teachers who
represent the employee bargaining agency shall be released from classroom or
other assigned duties without penalty or loss of pay.

() The expenses of mediation, 1if any, under this section shall be
shared equally by the employee bargaining agency and the school board.

* Sec. 2. ARBITRATION. Items at impasse shall be submitted to an arbl*
trator under this section 1if an employee bargaining agency and a school
board are unable to reach agreement by the 30th day following the first
meeting between the employee bargaining agency and the school board with a
mediator appointed under sec. 1(b) of this Act, except that, If the parties
mutually agree to extend the period during which the mediator may secure
agreement as provided by sec. 1(d) of this Act, the extension date agreed to
by the parties shall be the date applicable under®"this section to determine

-2- CSSB 126(C&RA)

LA-L 20A
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whether arbitration 1is required.

* Sec. 3. APPOINTMENT OF ARBITRATOR. The mediator appointed under
sec. 1 of this Act shall servn as arbitrator. However, if the mediator is
unable to serve as arbitrator or if one of the parties objects to the
mediator serving as arbitrator, the employee bargaining agency and the
school board shall, within two days of the expiration of the period speci—
fied in sec. 2 of this Act, exclusive of Saturdays, Sundays and holidays,
agree on a person to serve as arbitrator or ask the American Arbitration
Association or other mutually acceptable arbitration association to name an
arbitrator.

* Sec. 4. ARBITRATION AWARD. (a) After accepting items submitted at
impasse by an employee bargaining agency and a school board to determine an
arbitration award, an arbitrator shall make at least one good faith effort
to secure a negotiated agreement between the parties. The arbitrator shall
have at Ileast one meeting jointly with the employee bargaining agency and
the school board. Submission of 1items to the arbitrator shall be by each
party separately. Each submission shall state the final offer on each of
the 1tems at impasse, and only on those items, and shall be certified by the
authorized representative of the employee bargaining agency or of the school
board. Wv n

(b) The arbitrator®s awnrdfmay J.nclude — itema- submitted to the
arbitrator by the employee bargaining agency, alb items- submitted to the
arbitrator by the school board, or items submitted by each of the parties.
The arbitrator shall advise each of the parties as to the method he will use
to determine the award after the parties submit their final offers and
before announcing his awardj 3 e '

(o) As to items at 1impasse, the arbitrator shal 1 select the tnoro
reasonable and equitable offer”,-after considering

(1) applicable state and federal lawsi

-3- CSSB 126 (CARA)
L 20A
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(2) stipulations of the parties;

3) the interest and welfare of the parties and public;
4 the school board®"s financial ability; and

(5) the submissions of the parties.

(d) The arbitrator shall issue an award incorporating the offers which
he selects, shall prepare a written statement of the reasons for the award,
and shall submit a copy to the employee bargaining agency and the school
board. The award of the arbitrator 1is final and binding on both parties.

(e) The expenses of arbitration shall be shared equally by both
parties.

* Sec. 5. REVIEW OK ARBITRATOR®™S AWARD. (a) The award of an arbitrator
under secs. 2- 4 of this Act may be vacated by a court only on grounds
specified in AS 09.43.120(a)(1) - (3.

(b) The award of the arbitrator may be corrected or modified by
court only on grounds specified in AS 09.43.130.

* Sec. 6. STRIKES. (a) Except as permitted 1in(b) of this section, a
teachermay not engage 1in a strike. Upon a showing by aschool board that
teachers are engaging or about to engage 1in an |Illegal strike, an injunc—
tion, restraining order, or other order which may be appropriate shall be
granted by the superior court in the judicial district in which the strike
is occurring or is about to occur.

(b) The certificated employees of a school district 1in which the
school board has rejected the applicability of the provisions of this Act
may engage 1in a strike. A strike 1is authorized under this subsection only
if a majority of the members vote to strike by secret ballot.

* _Sec. 7. LOCKOUTS. A school hoard may not engage 1in a lockout of its
teachers. Upon a showing by an employee bargaining agency that a school
board 1is engaging or about to engage 1in a Iockou;, an injunction, restrain-—
ing order, or other order which may be appropriate shall be granted by the

-4- CSSH 126(C4RA)
L 20A
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superior court in the judicial district in which the lockout is occurring o
is about to occur.

* Sec. 8. AS 14.20.570 and 14.20.580 are repealed.

* Sec. 0. APPLICABILITY OF ACT. (a) The provisions of this Act apply
to each school district of the state unless the school board of fhe school
district, by resolution, rejects the applicability of the provisions of thii
Act by October 31, 1981. >

(b) The provisions of thisAct do not apply ina school district for
the duration of an agreement ent-eredinto--between the school district and an
employee bargaining agency of the certificated employees cf the school
district to replace an agreement which expires by June 30, 1981.

* Sec. 10. This Act terminates July 1, 1985.

* Sec. 11. This Act takes effect July I, 1981.

L 20A CSSB 126(C&RA)
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 23, 1981
SUBJECT: CSSB 126 (C&RA)
TO: Senator Donald E. Gilman

Chairman, Senate Community and
Regional Affairs Committee
Attn: David Dye

FROM: John B. Chenowj
Legislative C*unlJel

Following a quick review of the cases involving inter—
pretation of federal and state constitutional provisions
relating to prohibiting legislatures from acting to impair
contracts, one of the externs advises that the decisions
suggest that legislatures have latitude to enact laws which
effect contracts where public policy considerations outweigh
private intc””sts. The principal decisions, Home Building
and Loan Association v. Blaisdell, 290 U.S. 39U, 78 L.Ed.
413 (1933), City of EI Paso v. Simmons, 379 U.S. 497,

13 L.Ed.2d 446 (1965), and Allied Structural Steel Co. .
Spannaus, 438 U.S. 234, 57 L.Ed.2d 727 (1978), suggest that
a provision comparable to that set out below could be validly
enacted with the above-captioned bill:

[* Sec. 9J

(c) The provisions of this Act apply «o the provisions
or clauses of an agreement 1in effect on the effective
date of this Act which, by the terms of the agreement,
are subject to renegotiation at specified intervals.

As a policy matter (not a legal matter), are you sure yea
want to Include a provision, binding the provisions of this
Act to certain clauses within existing agreements, when you
exempt not-yet-negotlated contracts (which are the successors
to existing agreements) from operation of the Act? It seems
somewhat 1inconsistent to me.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM April 22, 1981
SUBJECT: CSSB 126 (C&RA)
TO: Senator Donald E. Gilman

Chairman, Senate Community and
Regional Affairs Committee
Attn: David Dye

FROM: John B . Chenoweth
Legislative C*hp.sal!

A draft is enclosed. I have not had an opportunity to
review and reach a decision with respect to the consti—
tutional questior posed by imposition of the provisions of
this legislation on elements of contracts which are
"reopened for negctiation” after the effective date of this
Act.

Note that the bill is drafted in uncodified form for, by its
terms, it is temporary.

In the third line of * Sec. 2, where you had proposed to
insert "after”™ for "by", 1 kept "by"; "after” did not make
sense to me when used 1in context.

Please review carefully the provisions of subsection (b)
under * Sec. 4 to ascertain whether this meets the tenor of
our discussion by telephone.

In * Sec. 5(a), I do not unde:stand how AS 09.43.120(b) - (e)
are '"grounds"™ for vacating at: award. I would have cut it
off after the AS 09.43.120(/*) references.

Please review carefully both parts of * Sec. 9 to see If
these provisions express the sense of the committee”s
position. I found the provision which is now encompassed 1in
* Sec 9(b) particularly difficult to express.



Note the effective dates. With this bill, 1 am of t.ie firm
opinion that an immediate effective date would cause more
problems than it would resolve. I see little harm in setting
a date certain as "a effective date that is not so different
from the effective date which the bill would carry with an
immediate effective date clause.

JBCtljb

Enclosure
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Parr, Fischer, Rodey

and Stimson

IN THE SENATE

For an Act entitled:

BY THE COMMUNITY AND REGIONAL
AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 126 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

"An Act relating to labor relations involving teachers

and school districts; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MEDIATION. (a) Mediation between an employee bargaining

agency and a school

tive bargaining

board in accordance with the provisions of this section

(1) shall begin if the parties have failed to negotiate a collec—

igrecment before February 1;

(2) may begin at any time before February 1

(A if

mutually agree; or

@ if

the employee bargaining agency and the school board

the employee bargaining agency or the school board

certifies to the other party that, 1in its opinion, good faith negotia—

tions

between the

parties are at an Impasse and the services of a

mediator are necessary to resolve the dispute.

()

When mediation is required or requested under (a) of this section

the employee bargaining agency ana the school board shall choose a mediator.

IT the employee bargaining agency and the school board are unable to agree

upon a mediator within

requested

States Federal

services.

under (@) of

seven days of the date mediation 1is required or

this section, they shall Jointly request the United

Mediation and Conciliation Service to provide mediation

IT the United States Federal Mediation and Conciliation Service

is unable to provide mediation services, the employee bargaining agency and

the school

L 2qa

board shall

Jointly request the American Arbitration Association

mi" CSSB 126<CiRA>
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1] or anothtr recognized arbitration association to name a mediator.

(c) A mediator designated under (b) of this section shal]

(1) ~chair all meetings between the employee bargaining agency and
the school board- and

(2) attempt to resolve the differences between the disputing
parties and reach common acceptance of terms and conditions or other items
in dispute whenever possible.

(d) The mediator has 30 days from the first meeting with the disputing
parties to secure agreement betv/een the parties. The employee bargaining
agency and the school board may agree to extend the period during which the
mediator may secure agreement and reduce the agreed terms, conditions, and
other 1i1tems to a written contract.

(e) If, at the end of the period set out in (d) of this section, the
mediator has not secured agreement between the parties, and the mediator
does not serve as the arbitrator as provide® by sec. 3 of this Act, the
mediator shall prepare a list of items remaining at impasse.

™ If mediation meetings are held during a school day,teachers who
represent the employee bargaining agency shall be released from classroom or
ocher assigned duties without penalty or loss of pay.

() The expenses of mediation, 1if any, under this section shall be
shared equally by the employee bargaining agency and the school board.

* Sec. 2. ARBITRATION. Items at impasse shall be submitted to an atil-
trator under this section if an employee bargaining agency and a school
board are unable to reach agreement by the 30th day following the first
meeting between the employee bargaining agency and the school board with a
mediator appointed under sec. 1(b) of this Act, except that, If the parties
mutually agree to extend the period during which the mediator may secure
agreement as provided by sec. 1(d) of this Act, the extension date agreed to
by the parties shall be the date applicable under this section to determine

-2- CSSB 126 (C&RA)
LA-L 20A
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whether arbitration 1is required.

* Sec. 3. APPOINTMENT OF ARBITRATOR. The mediator appointed under
sec. lof this Act shall serveas arbitrator. However, if the mediator is
unable to serve as arbitrator or if one of the parties objects to the
mediator serving as arbitrator, the employee bargaining agency and the
school board shall,within two days of the expiration of the period speci—
fied in sec. 2 of this Act, exclusive of Saturdays, Sundays and holidays,
agree on a person to serve as arbitrator or ask the American Arbitration
Association or other mutually acceptable arbitration association to name an
arbitrator.

* Sec. 4. ARBITRATION AWARD. (a) After accepting items submitted at
impasse by an employee bargaining agency and a school board to determine an
arbitration award, an arbitrator shall make at least one good Tfaith effort
to secure a negotiated agreement between the parties. The arbitrator shall
have at least one meeting Jointly with the employee bargaining agency and
the school board. Submission of 1items to the arbitrator shall be by each
party separately. Each submission shall state the final offer on each of
the 1items at impasse, and only on those items, and shall be certified by the
authorized representative of the employee bargaining agency or of the school
board.

(b) The arbitrator®s award may include all 1items submitted to the
arbitrator by tne employee bargaining agency, all items submitted to the
arbitrator by the school board, or items submitted by each of the parties.
The arbitrator shall advise each of the parties as to the method he will use
to determine the award after the parties submit their final offers and
before announcing his award.

(c) As to items at 1impasse, the arbitrator shall select the more
reasonable and equitable offer, after considering

(1) applicable state and federal lawsi

-3- CSSB  126(C&RA)
L 20A
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(?) stipulations of the parties;

(3) the interest andwelfare of the parties and public;
(4) the school board"s financial ability; and

(5) the submissions of the parties.

(d) The arbitrauor shall 1issue an award incorporating the offers which
he selects, shall prepare a written statement of the reasons for the award,
and shall submit a copy to the employee bargaining agency and the school
board. The award of the arbitrator is final and binding on both parties.

(e) The expenses of arbitration shall be shared equally by both
parties.

* Sec. 5. REVIEW OF ARBITRATOR®"S AWARD. (a) The award of an arbitrator
under secs. 2 - 4 of this Act may be vacated by a court only on grounds
specified in AS 09.43.120(a)(1) - (3) and 09.43.120(b) - (e)-

(b) Theaward of the arbitrator may be corrected or modified by a
court only on grounds specified in /.S 09.43.130.

* Sec. 6. STRIKES. (a) Except as permitted in C ) of this section a
teacher may not engage 1in a strike Upon a showing by a school board that
teachers arc engaging or about to engage 1in an 1illegal strike, an injunc—
tion, vrestraining order, or other order which may be appropriate shall be
granted by the superior court in the judicial district in which the strike
is occurring or is about to occur.

(b) Thecertificated employees of a school district 1in which the
school board han rejected the applicability of the provisions of this Act
may engage in a strike. A strike Is authorized under this subsection only
if a majority of the membe*s vote to strike by secret ballot.

* Sec. 7. LOCKOUTS. A school board may not engage in a lockout of its
teachers. Upon a showing by an umployoe bargaining agency that a school
board 1is engaging or about to engage 1in a lockout, an injunction, restrain—
ing order, or other order which may be appropriate shall be granted by the

4~ CSSB 126(C&RA)
L 20A
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superior court in the judicial district in which the lockout 1is occurring or
is about to occur.

* Sec. 8. AS 14.20.570 and 14.20.580 are repealed.

* Sec. 9. APPLICABILITY OF ACT. (a) The provisions of this Act apply
to each school district of the state unlees the school board of the school
district, by resolution, rejects the applicability of the provisions of this
Act by October 31, 1981.

(b) The provisions of this Act do not apply in a school district for
the duration of an agreement entered into between the school district and an
employee bargaining agency of the certificated employees of the school
district to replace an agreement which expires by June 30, 1981.

* Sec. 10. This Act terminates July 1, 1985.

* Sec. 11. This Act takes effect July 1, 1981.

LA-L 20A -5- CSSB  126(C4RA)



©

10

12

13

14

16

17

18

19

20

21

1H&K DRAFT PAPER WORK DRAFT PAPER WORK DRAFT PAPER

c - Chenoweth-

Original sponsors: Parr, Fischer, Rodey
and Stimson

BY THE COMMUNITY AND kEGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 126 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
?0r an Act entitled: "An Act relating to labor relations involving teachers
and school districts: and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. MEDIATION. (a) M.station between an employee bargaining
agency at a school board in accordance with the provisions of this section
(1) shall begin if the parties have failed to negotiate a collec—
tive bargaining agreement before February 1]
(2) may begin at any time before February 1
(A) if the employee bargaining agency and the school board
mutually agree» or
(B) if the employee bargaining agency or the school board
certifies to the other party that, in its opinion, good faith negotia—

tions between the parties are at an Impasse and the services of a

mediator are necessary to resolve the dispute.

(b) When mediation 1is required or requested under (a) of this sectio
he employee bargaining agency and the school board shall choose a mediator,
[f the employee bargaining agency and the school board are unable to agree
ipon a mediator within seven days of the date mediation is required or
requested under (@) of this section, they shall Jointly request the United
States Federal Mediation and Conciliation Service to provide mediation
lervices. IT the United States Federal Mediation and Conciliation Service
Ls unable to provide mediation services, the employee bargaining agency and
he school board shall Jointly request the American Arbitration Association

L 2qa CSSB 126(C4RA)
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1 or another recognized arbitration association to name a mediator.

(c) A mediator designated under (b) of this section shall

N

3 (1) «chair all meetings between the employee bargaining agency and
4 the school board} and
S (2) attempt to resolve the differences between the disputing

6 Iparties and reach common acceptance of terms and conditions or other items

—

in dispute whenever possible.

8 (d) The mediator hai 30 d~"s from the first meeting with thedisputing

g parties to secure agreement between the parties. The employee bargaining

101 agency and the school board may agrte to extend the period during which the

u | mediator may secure agreement and reduce the agreed terms, conditions, and

1o other items to a written contract.

13 (e) If, at the end of the period set out in (d) of this section,
mediator has not secured agreement between the parties, ard the mediator

ts does not serve as the arbitrator as provided by sec. 3 of this Act, the

16 mediator shall prepare a list of items remaining at impasse.

17 j (f) If mediation meetings are held during a school day,teachers who

is represent the employee bargaining agency shall be released from classroom or

ig Jother assigned duties without penalty or loss of pay.

20 (9) The expenses of mediation, 1if any, under this section shall [
>y Shared equally by the employee bargaining agency and the school board.
22 * Sec. 2. ARBITRATION. Items at impasse shall be submitted to an arbi—

22 trator under this section if an employee bargaining agency and a school
-4 board are unable to reach agreement by the 30th day following the first

- Meeting between the employee bargaining agency and the school board with a

26 mediator appointed under sec. 1(b) of this Act, except that, 1if the parties

27 mutually agree to extend the period during which the mediator may sacura
28 agreement as provided by sec. 1(d) of this Act, the extension date agreed to
by the parties shall be the date applicable under this section to determine

-2- CSSB 126 (C&RA)
LA-L 20A



10
it
12
13
14
16
16
17
18
19
20
21
72
73
74

26

27

28

2L

WORK DRAFT PAPER WORK DRAFT PAPER WORK DRAFT PAPER

whether arbitration is required.

* Sec. 3. APPOINTMENT OF ARBITRATOR. The mediator appointed under
sec. 1 of this Act shall serveas arbitrator. However, 1if the mediator 1is
unable to serve as arbitrator or if one of the parties objects to the
mediator serving asarbitrator, the employee bargaining agency and the
school board shall, within two days of the expiration of the period specl-
fied in sec. 2 of this Act, exclusive of Saturdays, Sundays and holidays,

l agree on a person to serve as arbitratoror ask theAmerican Arbitration
Association or other mutually acceptable arbitrationassociation to name an
arbitrator.

* Sec. 4. ARBITRATION AWARD. (a) After accepting items submitted at
inpisse by an employee bargaining agency and a school board to determine an
arbitration award, an arbitrator shall make at least one good faith effort
to secure a negotiated agreement between the parties. The arbitrator shall
have at least om meeting jointly with the employee bargaining agducy and
the school board. Submission of items to the arbitrator shall be by each
party separately. Each submission shall state the final offer on each of
the items at Impasse, and only on those items, and shall be certified by the
authorized representative of the employee bargaining agency or of the school
boax d . Oc\\" -W.S. ay,***

(b) The arbitrator®s award may Include fal - items] submitted to the
arbitrator by the employee bargaining agency, |aj4 Items] submitted to the
arbitrator by the school board, or Items submitted by each of the parties.
The arbitrator shall advise each of the parties as to the method he will use

to determine the award after the parties nubmlt their final offers and

before announcing his award. IXt,,
iCcrtOn
(c) As to items at 1impasse, the arbitrator shall select the more

reasonable and equitable offer, aft”r considering
(1) applicable ?tate and federal lawsi

-3- CSSB 126 (C&RA)
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(2) stipulations of the parties;

€)) the 1interest and welfare of the parties and public;
(4) the school board®s financial ability; and

(5) the submissions of the parties.

(d) The arbitrator shall 1issue an award incorporating the offers which
he selects, shall prepare a written statement of the reasons for the award,
and shall submit a copy to the employee bargaining agency and the school

. board. The award of the arbitrator is final and binding on both parties.

(e) The expenses of arbitration shall be shared equally by both
parties.

* Sec. 5. REVIEW OF ARBITRATOR®"S AWARD. (@) The award of an arbitrator
under secs. 2 - 4 of this Act may be vacated by a court only on grounds
specified in A: 09.43.120(a)(1) - 13)fid 09.43-.120W - ()

(b) The award of the arbitrator may be corrected or modified by *
court only on grounds specified in AS 09.43.130.

* Sec. 6. STRIKES. (a) Except as permitted in (b) of thissection, a
teachermay not engage =n a strike. Upon a showing by aschool board that
teachers are engaging or about to engage 1in an lllegal strike, an injunc—
tion, restraining order, or other order which may be appropriate shall be
granted by the superior court 1in the Judicial district in which the strike
IS occurring or is about to occur.

(b) The certificated employees of a school district in which the
school board has rejected the applicability of the provisions of this Act
may engage 1iIn a strike. A strike is authorized under this subsection only
if a majority of the members vote to strike by recret ballot.

* Sec. 7. LOCKOUTS. A school board may not engage in a le""kout of Its
teachers. Upon a Showing by an employee bargelning egency that a school
board is engaging or about to engage in a lockout, an injunction, restrain—
ing order, or other order which may be appropriate shall be granted by the

-4- CSSB 126(CiRA)
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superior court in the judicial district in which the lockout is occurring or
is about to occur.

* Sec. 8. AS 14.20.570 and 14.20.580 are repealed.

* Sec. 0O. APPLICABILITY OF ACT. (a) The provisions of this Act apply
to each school district of the state unless the school board of the school
district, by resolution, rejects the applicability of the provisions of this
Act by October 31, 1981.

(b) The provisions of this Act do not apply inaschooldistrict lie*
the Jwrotien 0jg an. antsSy*q~ nr~h*twr<>n] the schooldistrict and an
employee bargaining agency of the certificated employees of the school
district to replace an agreement which expires by June 30, 1981.

Sec. 10. This Act terminates July 1, 1985.

* Sec. 11. This Act takes effect July 1, 1981.
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April 27, 1981

MEMORANDUM
TO: Senator Jay Karttula
Senate President
FROM: Senator Don Gilman
Chairman
Community and Regional Affairs
Committee

SUBJECTS Senate Bill No. 126

Committee Substitute for Senate Bill 126 (C6RA)
will be reported out of committee tomorrow,
April 28.

As you know, this is a very controversial subject
statewide and has received a great deal of press
over the last month. The State Board of Education
has voted to recommend to the Governor that he veto
any bill allowing binding arbitration, and at the
same time have directed the Commissioner of Educa—
tion to introduce legislation which would provide

a finality to teacher negotiations.

My head count on SB 126 shows a very close vote
and at this point would indicate that the chances
of success on the Senate floor are very slim.

We have provided for an option for local school
districts to exercise, and if they exercise the opt
out provision, then they are giving the local teachers
the right to strike.

We have also sunsetted the legislation- this provision
to go into effect in 1985.

I am not sure that any of the groups involved like
the bill.
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Alaska Jiate [Gtslatee

Senate

) . Pooch V
Office of tde President State Caitol

Juneau, Alaaka 90611
April 23, 1981

MEMORANDUM

TO: Senator Dor. Gilman
Chairman
Community & Regional Affairs Committee

FROM: Senator Jalmar Kertuula
Senate President

SUBJECT: Looking toward a late May AdjcNrnment

I nave an individual priority request that the following
bill, now in the C&RA Committee, be considered for commit—
tee action:

SB 126



) i Pooch V
Office of (Re President State Caﬁital

Official Boaiaaaa Janata, Alaaka 90811
April 27, 1981

Ms. Barbara Ann Block
President

The Alaska PTA

P.0O. Box 680

Anchorage, Alaska 99510

Dear Ms. Block:

Thank you for your recent letter and copy of the
Resolution approved by the Board of Managers,of
ACPT.

| appreciate your letting me know the Boards concerns

and will review the commission®s report

I will forward a copy of your resolution to all members
of the Senate for their review as requested.

Sincerely.

Senato* Velinar Kerttula
President of the Senate

JK/srh



March 21, 1981

President Jalmar M.

Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Mr. President:

The board of managers
resolution

Alternatives to

Ue are concerned that
examine and adhere to
the commission before

Ue are also sending a
the National Congress
collective bargaining

and secondary students,

A. defines

after hearing the
member of Covernor Hammond®s
Impasse between Teachers and School

"public"
Students who are
the citisens who are

Kerttula
State of Alaska Senate

of the ALASKA PTA approved the attatched
report of Sue Linford, PTA appointed
Blue Ribbon Commission to Find

Boards.

the members of the legislature thoroughly
the parent/lay member minority report of
taking any action on this issue.

resolution to National PTA recommending that

support inclusion in all public sector

legislation dealing with teachers of elementary
a Public Rights Statement which:

as:
required by law to attend school and

required to monetarily su,port

the public schools.

B. states that the
uninterrupted operation

C. to protect this

prohibited by

be

Thank you
you would make
of the senate.

copies

for your help

"public" has the right to orderly and
and functioning of public schools.
right, work stoppages and lock outs shall

law.

in this matter, 1 would appreciate it if
of the resolution available to all members



V/hereas,

V/hereas,

V/hereas,

V/hereas,

Pertaining to the Report to Governor Hammond
from his Blue Ribbon Commission to Find
Alternatives to Impasse between Teachers
and School Boards - dated November 1930

the Governor of Alaska in 1930 appointed a Blue Ribbon
Commission to find alternatives to impasse in Teacher/
School Board negotiations, and

the make up of this Commission was divided into three

general categories of representation - parent/lay,
teacher organizations, and school board/school admin—
istration, and /

this Commission after eight months of intensive re—
search, and study reached some concensus points, but
in its final report to the Governor presented three
separate and sometimes, but not always, conflicting
reports, arjd

the parent/lay report most closely reflects the con—
cerns and needs especially the Statement on the
Public Rights,

Therefore be it resolved by the Board of Managers of the Alaska

PTA (ACPT) to inform the Governor and instruct the
"-"gislature of the State of Alaska to thoroughly
examine and adhere to the concerns expressed by and
in the parent/lay report BEFORE adopting ANY either
changes in existing legislation or new legislation
dealing with teacher/school board negotiations.

Approved by the Board of Managers of ACPT
March 27, 1981
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Millett Keller Company

1667 Cresoent Street
Anchorage, Alasa 99504
(907) 277'8767 or 279-8441

May 2, 1981

Honorable Don Gilman
Alaska State Senate
Pouch V

Juneau, Alaska

Dear Don:

Just a short note to say thanks for the time spent talking

with me about your stand on binding arbitration. I appreciate
your honesty ancl courage 1in wanting to deal with this important
issue in forthright manner.

I was encouraged to hear that you do not favor the use of
binding arbitration in the public sector. Should the issue
come before the Senate, 1 will fully support your stand in
opposition. As we discussed, the issue of binding arbitration
goes to the central pillar of our representative democracy. The
government employees derive their benefits from the consent of
the governed through our elected officials.

Thanks again for your stand on this 1issue. I enjoyed seeing you
while you were in Anchorage and hope to see you again in the
near future.

Sincerely,

Millett Keller



CHARLES A, LOWRY

Assistant Superintendent
May 8, 1961

The Honorable Donald Gilman
Senate

Pouch V

Juneau, Alaska 00811

Dear Senator Gilman:

The Fairbanks North Star Borough Board of Education would like

to go on record 1In opposition to the committee substitute for
Senate Bill No. 126, FC and RA). We feel the bill is, restrictive
and we do not support ‘the time "provisions 1n the mediation process.
We are opposed to binding arbitration as described.

|Tharglﬁ_you for any consideration or assistance you can give us
n this.

Sincerely
FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT

Marg,uerg« Stetson' avs
Presiden

Board of Education
MS/EK/plh



AMENDMEN .

offered in the HOUSE: By:
To: HOUSE BILL NO, <cshb 487 fjudiciarvi
SENATE BILL No.
Page: _ J Line: 21

Insert the following new material:
(e) The provisions of this section apply
(1) in a school district of a home rule or general law municipality only if
(A) the governing body of the municipality approves an ordinance providing
for the arbitration of items at impasse between the school board and its certified
employees and submits the ordinance to tL i voters of the municipality at a regular
or special election called for the purpose: and
(B) the ordinance is approved by a majority of the voters voting on the
ordinance at the election:
(2) in a regional educational attendance area only if
(A) the school board of the regional educationa attendance area directs the
lieutenant governor to include on the ballot, at the regular election held under AS
14.08.071, a referendum question which asks the voters in the regional educational
attendance area whether the provisions of AS 14.20.582 - 14.20.585 snail apply
to govern the disposition of items at impasse between the school board and its
certified employees: and
(B) the question is approved by a majority of the voters voting on it at

the election.

Page 3. line 25:
Delete all material and Insert in its place:
* Sec.2. AS 14.20.580(c) is amended to read:

(c) If , in acity or borough or a regional educational attendance area in whii



offered in the HOUSE: By

To: HOUSE BILL No, csHB 487 (Judiciary)
SENATE BILL No.
page: 3 Line: 25
. (continued)

the voters have not approved an ordinance providing for arbitration of items at
impasse under AS 14.20.582 (e). the final report of the mediator is rejected by
either side, the governor may appoint an advisory arbitrator to review the issues

and make recommendations for solution.
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CHAPTER 7

THE ROLE OF FACT-FINDING IN AN
ARBITRATION STATUTE

The fact-finding process involves the submission o' a dispute to one
or more neutrals Who issue a report containing nonbinding recommen-
dations for settliing of the dispute. The arbitration amendment passed
in 1974 continued fact-finding as an intermediate step in the |mFasse
progedure. The sequence of Steps envisioned by the amendment was
mediation followed by fact-find %followed by arbitration. ,

It is somewhat yncommon to have fact-finding as an intermediar
sta?e between mediation and arbitration. It exists in only 9 of the
states that have enacted provisions for inteiest. arbitration in public
Safety emPloyee disputes.1 The primary objective of this chapter is

e , .
therefare 1o assess the costs and benefits of including fact-finding as a
preliminary step to arbitration.

Fact-finding as an Impasse Procedure

Although its roots can be traced to legislation that attempted to pre-
vent strikes in essential services in the Private sector, i.e., the Railway
Labor Act. the National lupor Relations Art, and, various states' strike
contthrol Iel%[slatmn.**farcrt],—f||r]d|n% lias g%med |tstW|despread pop(tjjladnéy
in the public sector.* This lias been s0 because the services provide
tﬂe put?hc sectoerc}wa\(e, by_de?mltlon, %ee_n (?eemeg essent|al§.’p y
. Most of those wlio write on the subject a%ree that, the term "“fact-
finding™ is actually a misnomer since fmdmtg he facts is not the central
function of the fact finder. Rather, the central core of the fact-finding
process is the issuing of recommendations that the (act finder hopes the
panics will voluntarily accept or use asa basis (or resolving the dispute.*

In addition, fact-finding has alto been widely rerognind as a valu
able face-saving device or as a means of providing a political scapegoat
for the panics, to blame for an un Iegsant, bit perhaps inevitable,
solution to a dispute. Fact finders m g e called upon to write recom-
mendations that the Bamc* have already tacitly agreed to but (or politi-

cal reasons, are uHa le to [present to"their ConStituents or ‘supertort
without outtidr endorsement.

The Especicd Role under the Arhitration Amendment

The 1974 arbitration amendment to the T%or Law made onlg one
reference to the fact-finding icport. Sonon 2094(c)v) of the aménded

statute stipulated that: "In arriving at such determination, the panel
may. but shall not be bound to adopt any recommendation made Dy the

fact finder, ™ . .

@mced va%ue statutory construction could not be left in iu abstract
form, PERB announced iu perception of the relationship between the
fact-finding and the arbitration proceedings shortly after the enact-
ment of the amended impasse procrdure. PERB's thesis was summarized
in an article written by its legal counsel.7 He suggested that the arbi-
tration panels take the Tollowing approach.

1 During the arhitration hearing the parties should be required to
address themselves to the report and recommendations of the
fact finder and to provide additional evidence only with regard to
the ponion of the reﬁort with which they disagreed.

The parties should nave the burden of persyasion as to why and
how ‘the fact-finding report needs to be revised. In other words
a “show-causr," as distinguished from a "de novo™ hearing should
be held. Imhli wills regard to the burden of presentation-and the

dmissibiity of evidence. -
S. %urmg t‘]eydciisioii—nuking pnxess. the arbitration panel should

treat llie fact-finding report as the basis for its ronsideiations'
The PERB |egal counsel pointed out the utility of such an appioach.
both for the instant disputants and the overall effectiveness of the im-
passe procrdme. slating dial:

1) i will sasr nmr. (2) Hwill reducr d-f labors of the ajbiuaiion. |uxel In
iting Inc numijer o 1sstes |n br ronsnined in drprty; (311 Wil irinfmyr
the pr-Suasrve imMct of dje fact findet’s report: (4) Il may enroul.ige the
arties tq reach aguvmen, based upon the fact finder’s repon or on mutual-
reed mogification® thereor (3 it may gliscourage Use ot compulso
ognue dial U will not bring fiu-man

a )

XrbL ation, since die panics wil

significant advantage
PERB's view regarding the appropriate role of rise fact-finding teport
In the arbitration proceedings was premised on three assumptions' (1)
if left to the discretion of the parties, the arbitration juncl would be
confronted with practically the same_ evidence and dau that w re sub-
mitted to the (act finder. (2) the legislature intended to give the fact-
finding report a siaius of primus infér pare oscomfund with dir gther
criterid for deriuon making**; and (S) the (act-finuing and aibiu.iiiori
procrdure* were inhnmily similar in naturr,

The Actual Role under the Arbitration Amendment o
The remaining parts uf this sectMm emﬁmcal'y cvsmine thresietit to
which the arb|tra§|on panel* embraced this "show-cause appnkM.li in



both the way they conducted the arbitration hearing and in their ded-
»ion making. In addition, the three assumptions upon which this ap-
proach was constructed are tested. , ,

The data used in this an,alyss,, as well as in the following cha?ter,

were obtained in_personal interview with the presiding officers of the
first SO arbitratjon cases completed under the statute. In addition,
interviews were held with the partisan arbitrators in. 150f these cases.
The scmistruciured interview forms used in these interviews are in*
eluded in the Appendix of the, book.
. PERB's plea 10 the arbitration panels to adopt a show-cause posture
in the conduct of the arbitration heanntg met with little success. Less
than a third of the arbitration panels followed this route. Out of 3
cases in, the sample, only 8 (2 conducted a show-cause hearing on
tire basis of the fact-finding report. Ten panels (33%) administered a
strict de novo hearing, and 12 panels (40%) found a middle way. In this
latter group, the heafing was de novo; yet the fpanel aglvised tire parties
at the“outset of the hearing that regartless of the evidence and argu-
ments that were presented during thé hearing, the panel would adopt a
show-cause posture during the eXecutive sessions. ,

When the panel membeérs were asked whether they or the parties had
any a priori preference regarding the_conduct of the hearing and
whether this question was raised as an issue, the majority of panelists
answered negatively. In only seven cases did the chairmen suggest ang
Insist upon @ show-cause approach, and jn four other cases tfie show*
cause/de novo question emerged as an issue hetween the parties, In
the remainder of the cases no point was raised as to the type of hearing.

Members of the arbitration panels and representatives of the partiés
woe asked whether they would Erefer, to change the statute to require
3 Show-cause ap,Eroach to the arbjtration hearin %assummg both fact-
finding and arbitration remained in the statute). The resR_ons,es (which
are shown jn Table 71) show no clear consensus on this issue. The
differences in preference are not. however, clearly divided across union
and management lines, Instead, we find that the representatives of the
parties—uSually those individuals who presented the cases of the parties
at the arbitration hearing—were evenly divided gn this issue; the presig-
ing officer of the arhitration panels endorsed the show-cau « approach
Ly a slight majority and the partisan arbitrators rejected this approach
by a two-to-one margin, _ o

The comments that accompanied these responses indicated that those
who preferred the Show-cause route. Htercewed it as the only way to
give meaning, validity, and credibility to the 1‘act—f|nd|nqh procedure
and as disincentive from going to arbitration. On the other hand,, those
who objected to a show-causé approach (eared that il would ruin the

TABLE7L = _
Preferences for Show-Cause Arbitration Hearing

For a strict show-cause  Agairut a Stria show-rausc
arbjtration hearing on Ihe  arbitration hearing on the
basis of (art-finding report  basis of fan-finding report ~ Toul

Union .

rrpremiutivr 2 B
Employer
rermu_nw- Y
Public chairman 7
Union. ,

panisan manlier 6
Employer

parti in member 5

Toul M

B 88 &

JS
1w

=B b BS

informal nature of fact-finding and would thereby make it more sterile
and legalistic. This group viewed fact-finding as jSart of the conciliation
machinery and. thefefore, wanted to keeg it completely divorced from
the adw icatory arbitration stage. They thus contended that these two
stages nave different functions. , o

lire arbitrators’ main concent, however, was with their ability to
fulfill their rrsjxmsibilily within a show-cause framework., 1 hose Who
opjxssed the show-cause approach held that they needed a full evidenti-
ary hearing in order to understand the issues and to make a reasoned
qudgmen,t ased on the statuto,rY criteria. They further arqued that
act flndm% rqmns are not written in a way that would enable the
arbitrator 10 ?raé%the dispute in order to make an indejiendcni judg-
ment, as required by law. . . ,

[ltc comments tfiat accomnamed niast of the answers to this question
also revealed iliat show-cause it an elusive concept that ntav mean
different things to different jxople. It may.refer to four different upnts
in the arbitration jlrocr_ed[nqs: (1) admissibility of evidence; (2% burden
of jsenuasron; (3) admissibility of arguments:” ind (4) the treatment of
the fact-finding rejsort during the dec|3|on—mak|ngf process. Hence, it
came as no surprise that sevéral respondents who Torcefully rejected a
strict show-cause concept still suggested that, as in civil litigation, the
burden of demonstratmg why thé"rejiort was inadequate bé placed on
the party who re%ected the (a |-f|,nd|ng; report.

In" addition, those who disapjiroved of the show-cause concrpr, as
well as those who endorsed it. emjshasiied that any altetnjn to jnstiu-
tiunalur a thow-cau*c jsolicy would be contingent upon Several modi-
fications in the framework and design of the imjsasse ptncrdury. rheir
major suggestions centered on imiproving the qualiis of ifse fart-



pispuit RttoVikm vnatr Ftet-finding ana Arbitration

finding reﬁort awd ensuring that a show-cause aRproach would not run
afoul of the procedural due-process standards. Among the suggestions,
made in the interviews were the following:

1) Fact-finding should be Performed by a triBartite body.
Ehethgreasrlgégg officer of the fact-finding board should be selected

© T}rqe si}gtutory' criteria should be applied to the fact-finding stage

aswell.

g}The parlies should not be allowed to raise new issues in arbitration.
The fact-finding hearings should be on record.

The Impact of the Fact-finding Report on the Arbitration Decision

Although the statute was silent about the role of Use fact-finding
regort in"the arbitration hearing, section 209.4(0%(v), as interpreted bty
PERB, encouraged the arbitration panels to use the fact—fmdmﬁ report
as.a bagjs for their awards, If, indeed, the arbitration panels adfered to
this policy, then one would expect a high rate of con%ruency between
the resul of the fact-finding report and the substantive terms of the
respective arbitration awarvs, |

In qrder to .'esxss the ex.ent of congruency in outcomes between the
fact-finding reports and. the arbitration awards, a comparative analysis
of these two documents in each of the cases in the sample was devised.
An examination indicated that a to il of 53 different issues were con-
sidered in these cases. These 53 iuues were classified int the following
six categories. (or the purposes of analysis: (1) salary. (2) wage supple-
ments, {3) fringe benefits, (4) work load, (5 personnel management
and contract administration, and 56) union Institutional benefits. ¥
Only those issues that were disposed of by both fact-finding and arbi-
tration were included in ‘he analysis. ~ * ,

G>mparit»ns were made of both the direction and magnitude of the
deviations on salary juues, The remaining iuues were analysed only
for the presence (or absence) and direction of deviation. The magnitude
of deviations on salaries was tnaly/ed by using police and fire fighter's
base and maximum  salaries. Deviations’ were computed by comRanng
three salary figures—salaries in the expired contract, salaries at the en
of the first year of the new contract as recommended by the fact finder,
and the salaries awarded in arbitration, Lump sum "bonuses" ﬂa polite
name (or interest pzéyments for time gelays) that did not affect the base
salaries were jgnored in titcse comparisons. ,

A three-paint coding scheme was used (cr>r the analysis of the presence
or absence of deviation and iu direction. The scheme consisted of these
alternative codings: (1) union is worse-off in arbitration than in fact-
finding; (2)union isin’the same position in arbitration atin fact-finding;

yaNnBN Uy ralnos™

&3) ur. ion is better-off in arbitration than in fact-finding. In cases where
he direction of chang{e was unclear, a separate coding was assigned.
The positions of the parties during negotjation,” fact-finding, and
arbitration were used to ascertan the direction of change from the
standpoint of the union. Where the arbitratjon panel remanded an issue
to the parties for further negotiations, the iuug was traced back to the
fact-finding stage in order t0 learn who was the movm% party. In this
way ve could sec whether the a-ard was more favorable to the union

or %ss. - .

The arbitration panels_awarded the salaries recommended by the
fact finder in 19out of 27 cases (70%) where salaries were an isste. In
four cases (19%) the panel granted “increases above the fact-finging
recommendations, and in two cases (7.3%) the panel awarded less than
die fact finder, In two cases we could not asseu the direction of the
deviation based on the information available in the arbitration awards.
The magnitude of the changes awarded by the arbitrators (as summarized
in Table 72 is rather small; the median difference was about 125k
for the minimum and maximuym  salaries, qhe big difference, between
the median and the mean reflecu the effect of oné decision in which
the deviation was rather large.)

, TABLE =2 . .
Differences between Salary Increases in Arbitration and

Fact-finding
Numbrr , o ,
ofcurs  Mran  Median Minimum Maximum
Diffrrmrrs in batr salary
in dollars 7 28 1 -92 60
Dilfnrstm ur ltusr salary
||'|Itn pmrougrs | 7 261 12 123 791
iltrrram in salar
ndolas | oo, m s I &
ilirrmiTs in nusimum salar
i [*(mtagrs Y R L v

mnlaw CA tm w OjanRriuwn Polur. the arbitration panel sustained the fact-finding
-reommmdaiam on ihr haw saiary but modified the rrtommeiwlaitoti Mi the salary in=
draws lor ihc top ttradr

The frequency and direction of changes between tlic arbitration
awards and faci~finding recommendations on all issues ate summarized
in Table 73 Here il ran be seen that the arbitration panrW adopted the
fact-finding resommendations on 74% of the iuues dealt with in_both
proceedmgs. Arbitrators were least likely to deviate on work conditions
Issues. When they deviated on salary arid wage supplement issues, ihey
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were twice_as likely > improve the union's position as they were to
worsen it. The. reverse is true, however, for fringe benefits. Overall, the
major conclusion from these data Is that arbitfation panels were very
reluctant to deviate from the fact-finding recommendations, Where they
did deviate, the magnitude of the changes was generally quite small.

T i
Reasons for Diverting from the Fact-finding Report

Presiding ~ Union  Employer
Reasons officer™  delegare  delegate  Toul

Inadequate* of fact-finding

reportl , 9 2 1 »r
Unarcepubility of the solution
recommended by the fact finder 5 7 6 3
Change* in the sifuation due
to the time lag1 5 6 Il 3
Other reason*1 3 - 4
Toul IS IS 9 I

NOTE: Number of resaonses is larger than number of cases because respondents pointed

more than one reaso e .
t? adpequam s Include; The report didn't dispose of all issues, was not well reasoned or

ocumen eg, and mage im oﬁer use of criteria.. . . .
'‘Amon tHe fre uentdv cté) anges: The née in cost of ||V|n?, negv mformgtlon about
recent ettemensag ar |re1t|on wards, aH new studies pubfishe bzP RB.

-Oﬁher reas%ns n}clu e: Inability to award t r?e-gear.a reement ecags of st tutor{y Pro-
Q{ tHmn.a Int from the partie$ as to a mutually denied deviation, and misu tdersurdings

e report.
In order to exPIore why and under what circumstances deviations
were most likely to occur, panel members were asked in their interview
to record the reasons, that_induced the panel to divert from_the fact-
finding recommendations, Their responses are summarized in Table 7-3
The data clearly demonstrate that in the majority of cases the ,Eanel
departed from the fact-finding recommendations &ither hecause it dis-
a%ree,d with the (act finder's judgment or hecause the time lag hetween
the issuance of the report” and the commencement of arbitration
brought about a change in the parameters of thf dispute. Although the
former reason may be attributed o the deSJ%n of the impasse procedure,
the latter generally stemmed from changes in the economic environment

Since arbitration s invoked after the fact-finding is deemed unaccept-
able to one or hoth parties, and since in interést disputes there are
manY equally plausible and sound solutions, a sensitive panel may
implicitly perceive its charge to be that of modifying or reshaping the
recomméndations somewhat %tegardlcss of their” quality) in ordér to
come up with a more workable" and acceptable award: For example,

one panel, which seemed to find the fact-finding reporFt> T%wllefsg,Pexl-
pressly stated:

We have by a r?ement of the panel members reshuffied liencfits Horo—
Posed oy the'f m?e, for QOth Sides within the same cost ?t ucture to
mprove' the Impact of die Settiement on both management and labor.u

In addition, the tripartite structure and the majority rule may generate
pressures by the partisan arbitrators. for a compromise, somewhere
around the “fact-finding recommendations. A neutral chairman, espe-
cially one who seeks a unanimous award, must judge the fact-finding
report unacceptable and deviate from it in order to formulate a solution
that either one or preferably hoth of the partisan arbitrators will embrace.

The time lag has emerded as a salient cause of deviation primarily
because of changes in dié rate of Inflation that occurred between trie
time of the fact-finding hearing and the arbitration award. In addition,
because of the time [dg between hearm%s, the arbitration panel often
had new data on comparable settlements that were reached since the
time of the fact-finding report Usually one of the parties arqued that
these new settlements Should be consicered and the other argued that
they should be ignored. Some panels did consider these “new" data
and some did not: .

The policy espoused b%/ PERB as to the role of the fact-finding recom-
mendations”in the arbitration,_ proceedings is. patrally based on the
assumption that the parties will' present practically the same evidence
and arguments in fact-finding and in a.pitralion. In order to test this
assumption, the public employer and union representatives were asked
in the mailed questmnnawe,s? Wwhether their presentations in the arpitra-
lon hearing were substantially different from their presentations in the
fact-finding” hearing. Although 83% of the public employers reported
that tliery presented about thé same evidence and arguments at the, ar-
bitration hearing and the fact,—fmdm%_hearmg, the union representatives
reported that they' followed this practice in only 65% of the cases.
_Thus, while the majority of the parties conformed to PERB's assump-
tion, the conformity was not universal. There were cases, for example
where one of the parties complained that the other had not presented
its "best case” m_fact—_fmdmtg byt rather held hack information and
arguments in anUuPatlon 0 gom? fo arhitration. One management
negotiator defended this strategy as follows:

Why should | I% out a#l of my arguments at fact-finding® It only give* the
union three morfths to figure out How to counter them.

Another said:

Iaré?_ {i]nsiJlJnngl. replay ol arbitration simply help* die party Icatt prepared a
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Perhaps the most extreme illustration of this problem and ju conse-
guences for the ,fact—fmdm? process is described in the following quote
rom a fact-finding report. Tt SReaks for itself eloguently. ,

The city has also argu d that tl]e ssomatlon’ﬁ wat%e (emands Red%r.\led
because It (the associafion) has failed to prove that | ecg as the anilit

0 p%%/ requested i]alal}/ |%reases,. Since

a demonstration, t Efty as maintained
Posmon (rn the anility to pa qunon. In the opinion of the %ct Inder
this entire |He of argumentatign lias, been merel aconcocte? evIce On
te,(tJart of the city to temporari dﬁem responsibility refative to the
AL e G IS S e e P
wﬁﬁwp?é Its Rosn{on.ona ﬁ|t to’é)ay. In the mind o? lgfact fmger sﬁcl}

rocedure can only lie Viewed as an.inappropriate and subversive use o
%e%%ct—?m Ing prgcess in the resolution &p mtgrest disputes.
Cost/Effectivcnesa Analysis of the Fact-finding Step

The two most visible cost items in the fact—f|nd|rF1(ngtep are the time
delay and monetary expenses incurred both by PERB and the Rarues.
When compared with procedures in Wisco-.sin"or Connecticut, the fact-
finding procedure in New York was completed in a relatively shorter

eriod; but it did consume about three months. A summary of the New

ork performance record is provided in TaLre 7-4

_ TABLEH™
Time Required for Fact-finding

Number of  Average Median Minimum Masimum
observations  days  days days days

Faci finder appointment
to first heating A} 3 3 6 7
Fact finder appoinune-it to
report and terummetiiUuon
Fan-finding without

Enor medial « i¢) a H 2 2
act finding with
prior mediation 19 a? M 7 m

An interesting conclusion that tan e drawn from the data in Table
-4 is that the compression of mediation and fact-finding into a single
step did not have a significant effect on the time span und@r fact-finding.
It might attest to the fact that, even hefore the merger of the two func-
Forrgsf, tge f%c} findrrs attempted mediation hefore assuming their formal
art finder tole, .

“Data from Wisconsin and Connecticut indicate that their median fact-
finding cases consumed 1655 days and 98 days, respectively.” Both

ey

Fut-jiHUng in an AtHtniion Suiul &

the Wisconsin and Connegticut impasse procedures provided for medi-
adon cP,nor fo the petition for fact-finding. In comparison, the New York
recora is quite encauraging. The fact-finding step, however, still claimed
ahout one-third of the périod between the’ declaration of an impasse
and the issuance of an arbitration awar. ,

. A second visible cost item is the fact finder’s fee. As stated previously
in almost all the cases studied PERB a?,pomted the fact finder and paid
his fee. A seParat,e cost figure for fact finders in public safely emplc%)ﬁee
cases was not available; the average cost of a fact-finding case for PERB

during the fiscal year 1975-1976 was $576.

Rate of Settlement in Fact-finding

It is assumed that an effective 1‘act—f|nd|ngn procedure will facilitate
settlements op its own. It s further assumed tnat even if it fails to brin
about a settlement, it will reduce the numbci of issues submitted f
arbitration, will narrow the gap between the parties” positions, and will
cut down the length of the arhitration h_earlng. o .

Data from the Tmpasse history for police and fire f%er negotiations
reveal that during the fiscal years 1974 and. 197 19 an ,]_W% re-
spect,lvel¥,, of police impasses viere settled during the fact-lituling Stage.
For fire Tighters these figures are shghtly higher—23y and 22u. " Thus,
about 20% of the police and fire fighters™ negotiation impasses were
settled in fact-finding under the arbitration amendments. =~

In case the partieS fail to resolve their differmers in line with the
fact finder letommendations, one may expect that at least some of the
issues will be withdrawn and the parties will adjust their position in
the spirit of the recommendations. |n order to ascertan the extent to
which fact-finding affected the number of issues submitted to arbjtra-
tion. die issues that were disposed of by flic fact finder ami the arbitra-
tion panel svrre compaied. , , ,
“The range, mean, and median number of issues submitted to lari-
flndmg and arhjtration are summarized in Table 75 Asian lie seen in
this table, on ihe average, only one or_two iuues were drop[>rd in
moving from fact-finding to arbitration, The median number of iSSues
Introduced into fact-fin |ng7and arbitration were IS and 1. resjieclively.

Since the data in Table -5 focus on the toul number of jutes, they
fail to capture some of the dynamics of the Impasse procedure. A fur-
dirt analysis was designed that lonised on the history of *[>rcific issues
while the cases were™traveling through the impasse proirduic. Ttir
analysis emPone,d the same categorization of iuues that was used in
the study ol deviation. U., juue§ that war submitted to either fact-
finding or arbitration were dautfied info Six categories—salats, wagr
supplement, fringe benefits, work load, (irrsonnfl management and
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TABLE 7-3 o
Number of Issues in Fact-finding and Arbitration

Number 0i issues Ah  Minimum Maximum Mean  Median
Fact-findin 27 1 2 ©
Arb|trat|ong 2 2 B n |]?L
*Number of issues for thr four cam that arc excluded: = .
Cate No. 12 Fact-finding 1/ Arpitraiion 42
are No.% Kact-fingng 4 Arpitration 2
ate No. Fact-finding S Arpitration S
That?\le\/\(;'Rodirlle cate gvactté%ulgdt} o oy _|ttraé|on tll 17 fact-finding itt
. . ccaute it deviated grea fact-finding ittu
L remainde o} t%e caret.glf It gvege ngluégéj, r}? wouﬁ

3n 4 arbitration Httueé). rOWet u

Ittort t ePattern ound'in the other cater. The other cater were exclu
Were wage rcopenm rather than complete contract negotiation*.

ecause they
contract administration, and union institutional benefits. An inflow and
outflow of issues as the rases moved from fact—,fmdm% to arbitration is
presented in Table 7-6 The data in_this table indicate that, although
many iuues were eliminated after fact-finding, the number of isstes
Involved in arbitration did not c_han?e substantially hecause many new
issues were introduced for the first fime in arbitration. Since some of
the iyyes were withdrawn ﬁiurm arpitration, thr total number of iuues
in arbitration was still smaller than in fact-finding.

_TABLE 76 o
Types of Issues Submitted to Fact-finding and Arbitration

Involved only - Withdrawn dur-  Involved only

CiMgory of issues in Uct-ftndmig  mg arbitration ~ in arbiirauon

Salar 0
Wagey supplement* 2 éL ]31,
Ftlnig(;r brndu* B I iS
Wuik load 7 1 3
Prrvmnrt management and
contract adminittranun__ « 4 «
I'nuat mvtiiuitonal benciiit 0 2
Toul M (| a4

To. find out whether following fact-finding the parties revised their
P,osnm,ns for arbitration, their r%uesenta,nvr, were asked In the ques-
jonnaire to compare iheu overall position in fact-finding with their
overall pouuon at the arbitration hearing. Both parties reported that
in the majority of cases—81% lor the union and 83 for the Pubhc cm-
lpit a%ri—tilﬂgiﬁgsmn at the arbitration hearing was virtually the tame as

Feet-finding in art Arbilretion Slelule

It was also ex,*cted that the fact-finding proceu would save time
and labor for the arbitration panel since, after a full fact-finding hearing,
the arhitration hearln% would be relatively short. Data from 27 arbi-
tration cases reveal thal hearing days ranged from 1 to Swith an average
of 17 days and meuian of 2" Comparable data from police and fire
fighters* arbitra'ion in Michigan that were not preceded by fact-finding
révegled that heanngs were slightly longer. Bowers reported that i
Michigan, hearing days in ?ollce cases ranged from 1to 10days with a
median of 2 and ranged from 1to I7in fire fighters’ casés with a
median of 3” In Pefinsylvania, hou.ver, Loewenhcrg reported that
hearing days in police and fire canes ranged 110 5days with a
median of | day.u As the data indicate, the existence of fact-finding
had very little éffect in reducing the time required for the arbitration

h*rin . . — .

1Ihe,gcha| policy question addressed in this chapter is whether the
fact-finding_stage “should be reuincd in or removed from the impasse
procedure."This question was posed to the members of the arhitration
[ﬁanels as well as to the public employer and union representatives.
heir responses are summarized ir Table 7-7 In short, a maJont% of
the neutral arbitrators, and the employer respondents prefer to kee
fact-iinding while a majority of union respondents prefer to eliminate it.

TABLE 7-7. o
Ptcferenres for (against) Retaining Fact-finding

Public I'mon  Fni] loyci Union  tmployrr
piruding  partisan gwm an - mww-n- teprt'scn-
oillier!”  arbitrator ~ drtmraor btivt utivr

(\-3 <AM3> <rel4) (M27) tv*20)
Fr- Pe- Fe- Pe- Fr- Pr o Fi- Pei- Fit* Per
iJurmy cent quenrv cent <|uetwy cent quenry rent quenry mil

Flimuuir the Uj-
RIindmtﬁplmtmlurr 0 33 0 066 1 7 B 33 3 B
rum the lact-
nd.ng pmefdur 20 666 S B3 B B I 4 A R

. Respondents provided a whole host of reasons to explain their posi-
tions on this issue, Those who expressed preference for the preservation
of _fact—fmdmg1 stipulated that It provides additional opixutunity for
srtilemrnt with an active third party's auistance; that the repot* e-
labilities the magnitude of th. probable award, thr benchmark, and
the (ramrwotk for arbitration 't was also argued that Let-finding
serves important (unctions (or the constituency and for imra trganua-
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tional bargaining. Several presiding officers stated that ehmmatmq
fact-finding will put too heavy a responsibility or the arbitration pane
and will réinforce the need for Audmal review. In order to increase the
effectiveness of fact-finding, nhowever, several arbitrators su,?Pested
that (1) a strict show-cause policy stipulating that the report will"carry
presumptive value should be included in the statute or in PERB'S rules,
2) fact finders should be carefully selected, and SB) PERB should insist
on a complete fact-finding report with detailed rationale and reasoning.
Those who espoused theSe views pointed out that the effectiveness of
fact-finding as part of an. arbitration model must ' measured in the
Ionp run, especially if thi arbitration awards rarely deviate from the
fact-finding -ecommendatiods. o

Those who argued for the elimination of the fact-finding stage
rr*oned that to have fact-finding and arbitration in one impasse pro-
cedure u a wasteful_duplication, which adds defay and cost with little
or no conribution, They proposed that people in"general like to delay
making cruc al decisions and lact-finding %IVES thent a legitimate excuse,
[t was su%gested that for some disputes the mandated fact-finding ste
IS completely wasteful since parties who previously "needed" & fact-
finding repart for pr.aical consumption will also need an arbitration
award, Several respondents expressed the fear illustrated above that
fact-finding will bring about withholding of information. Finally, if
fact—fmqu becomes & rehearsal for arbitration, then disputants who
are not well prepared in fact-finding will get extra time and the bene-
fit of their opponent's presentation.

Summarﬁ and Conclusions

The data presented in this chapter suggest that there ate at least two
alternative ways to proceed in dealing with. the fact-finding procedure
In_a dispute résolution system ending in arhitration,

The first would be simply to eliminate fact-finding as a mandatory
step in the impasse resolution process, Instead, under this approach
fact-finding could” be available ‘as part of the mediator's “arsenal of
weapons™ and would therefore be used only if the mediator Icll il could
contribute to the resolution of the dispute: A host of arguments can be
derived from our analyses to advocate the elimination of fact-finding
as a mandatory intermediate step. Among the more important reasons
are the foIIowmq: (1) Fact-finding added additional costs to the impasse
Frocedures. (21t Increased the amount of time required to complete
he impasse_ procedures by ahout one-thinl. (3 The parties reverted
bark to positions in fact-finding more extreme” than those they were
willing to accept in mediation. 2 It was successful in resolving only
a minor number of disputes reaching this stage. (5) It did not Feduce

Fact-finding in an Arbitration Statute 0s

the number of issues going to arbitration. (6) The parties seldom modi-
fied their positions on the issues between fact-finding and arbitration.
(7 It.is logically inconsistent to design a tripartite arbitration procedure
and instruct the panel to consider statutor¥ criteria (which the fact
finder is not bound to consider) when the Tact finder's recommenda-
tions are arrived at in solo. (8) The arbitration awards deviated little
from the fact finder's recommendations, and thus much of the time and
money spent preparing for, presenting, hearing, and deciding the ar-
bitrafion cases proved to be a redundant waste or resources.” (9 The
show-cause approach preferred by PERB did not work and probapl
cannot work in the absence of specific_statutory authorization. (
The existence of fact—fmqu as an additional step at and after which
mediation can accur probably reduces the incentive to bargain and to
settle in_ mediation before the recommendations are issued. (11) Where
the arbitrators did deviate from the fact finder's recommendations,
they most freﬂuently did so because lime had passed siin.c the recom-
mendations and economic conditions had changed, inevitable facts of
life that Pa_rhes must endure any time they sign a contract for a fixed
period of time, (%2) Finally, and perhaps mgst important, some im-
passes are nevitably destined tc go the complete route through what-
ever procedures are"available; in such cases, having to go thrody, * ‘at-
fin msg S a tot Iwast? of ti e - ,
Thi a?proac WO d,art[;ue that fact-finding can make few contribu-
tions that could not be just as, or even more, effectively performed in a
dispute. resolution procédure that provides one mitial and flexible in-
tervention effort prior to certifying a case to arbitration. In this first
steR the emphasis could be on mediation, or if the neutral feels it would
be helpful, a combination of mediation and fact-finding, If it is clear to
die neutral, however, that neither mediatjon nor fact-finding is likely
to be successful, then the dispute should he transferred directly fo
arbitration in order to allow the tripartite structure to play out its fole.
A second alternative would - to keep the fact-finding piocedure as
an intermediate step between mediation and arbitration. The basic
premise underlying this alternative is that the major obgecu_ons against
compulsory arbitration center on the unlimited (rower It rntiusts in the
hands of the arbitration panel. One may assume that fact-finding, by
virtue of being advisory in nature, may set the stage and shapé the
attitudes of the parties” for the succeeding arbitration stagr, Further-
more, . the fact-finding report together with the statutory Ctiteria and
the trlgartlte structur® produce & check-and- ulance system that limits
thr arbitration panel's range of discretion. These constdeMiions may
be important during, the inifjal period under new compulsory arbitration
statutes when a high premium'is placed on structuring tfie piocedure,
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nurturing its acceptability and credibility, and insulating the procedure
from the'court In addition, designing the statute in a way that strength-
ens the fact-finding step mav increase its effectiveness as an indepen-
dent technique for dispute resolution. This might be done by extendm%
the criteria to the fact-finding process, allowing the parties to selec
the fact finder (rather than having a fact finder assigned), stipulating
that the fact-finding repou will have a presumptive value In arbitration
and that the arbitration hearing will follow strict "show-cayse” norms
on the basis of the decision and record from fac,t-fmdm%, and finally by
prohibiting the parties from introducing new issues at the arbitration

stage.

Aqs i quite obvious from the above discussion, we found little reason
to recommend that fact-finding remain as an intcrm< Jjate step in the
New York State arbitration procedure. Consequently /e recommended
that it be dropped as a mandatory step. Further resca ch would be use-
ful in determining whether die” contributions of fact-finding as an
intermediate step ‘In other aibitration statutes are great enou?h to
outweigh the limitations of this approach found in New York State.
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Appeals from the Superior Court of the State
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2563, C. J. Occhipinti, Judge.

Appearances: Allen McGrath and John R.
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Connor, Erwin, and Burke, Justices.

CONNOR, Justice.

These cases present important questions of labor
law and constitutional law concerning the collective bar—
gaining requirements for teachers 1in the public schools.

Two of these cases are before us because the teachers®™ associ-
ations (the unions) have sued school districts and boroughs
(the school boards) to compel collective bargaining 1is good
faith under AS 14.20.550. In the third, a school board

seeks a declaratory judgment that cortain issues are not
bargainable. The school boards, while rot disputing tho
unions® right to colloctivo bargaining on a number of employ-
mont-rclatod irsues, contond that thoy should not bo forced

to bargain colloctivoly on various items which they regard

as affecting educational policy. Educational policy, the



school boards contend, must be determined "mmly by the
ad ! " .

public through the legislature and, by deleg tion, through
*

the school boards. We will examine the more specific issues
later in this opinion. They include such items as class
(] (N ]

size and the use of teacher specialists and para-professionals.
. f . « W .

Of the three trial courts which passed on the matter, one

ruled in favor of the school boards, one ruled in favor of
)). \ 0*. 2/ ‘ . - \ .
the teachers® union, and one split the various items,
i . o segk . * 73/ * 0
ruling for the board on some and the unions on others. .
[ | . % *” ) ) ) , . | *
l. Introduction *
d

To facilitate the understanding of our more detailed
legal discussion later in this opinion, we will summarize at
the outset the contentions of the parties. The statutes at
issue in this litigation are AS 14.20.550 "and .6107 which*
provide:

"Sec. 14.20.550. Negotiation with certificated
employees. Each city, borough and regional
school board, shall negotiate with its certifi—

cated employees in good faith on matters per —
taining tw thoir employment «,nd the fulfillment

of their professional duties. (S 1 ch 39 SLA
1970; am S 3 ch 71 SLA 1972; am S 21 ch 124 SLA
1975) .*"

1/ Anchorage Borough Ed. Ass"*, v. GAAB, Anchorage Borough
School Dist., No. 2492 (hereinafter Anchorage).

2/ Kenai Pen. Borough Sch. Diat. and Kenai Pen. Borough
v. Krv.ai Pen. Ed. Ass®n, No. 2470 (hereinafter Kenai).

V Matanuska-Susitna Sch. Dist. v. Matanuska-Susitna Ed.
Ass"n, No. 2563 (hereinafter Mat-Su).
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