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S '1
tAAC SO.050. 3E0FHYSICAL HAZARD AREAS.D is t r ic t s  ana state  agencies s h a ll  Id e n t ify  kncwr geophysical hazard areas arc a-eas o f  high davclopxent p o te n tia l  ir. which the’** *s a su b sta n tia l p o s si­b i l i t y  th at geophysical hazards nay occur.'b) Development in areas id e n t i f i e d  under (a) o f  th is  section r.?y net be aoo-ovod by the aooropriate s ta te  or local a u th o rity  u n til  s i t i n g ,  d esig n ,••■c con struction  treasures for  minimizing c^ooerty damage and protecting ag a in st  loss  o f  U f a  have been orovided.

(a)Ex. Z displays rraos ce lin e a tin g  various hazards id e n tif ie d  in Ex. 4.
(b)1. Ex. 1, Ch. V, p .76 establishes a Hazard­ous Lands resource p o licy  unit ,'RPU) which l im its  development o f  lands c l a s s i f ie d  into t h is  u n it .2. Ex. 5 , Ex. 6 , Ex. 7 , 6  Ex. 8 are l i s t e n  in Ex.2 as e x ist in g  local controls to implC' men’,  the p o lic ie s  c f  the Hazardous 'and RPU.
3. Ex. 1, Ch. VIII, p. 114 redotnr.enda the development o f  a hazardous lards ordinance cr  other tools for further managing development in hazardous areas.

OCM concludes that the d i s t r i c t  program has not adequately addres­sed 6 AAC :0 .0 5 0. Any inconsis­tency may be resolved by d is t r ic t  adoption o f  the •■eco.Tnendatlon l is te d  in finding (b) 3 .
REVISED CONCLUSIONS 1/4/80

• ' &' .~r'OCl-i con1 uder th at the d i s t r i c t  pro­gram is  s u b s t a r t ia l ly  c o n s is te n t  with 
6 AAC A».y in co n sisten cy c ite (1n the 11/20/79 Conclusions are now olscussed In the revised Conclusions concerning 6 AAC 85.100 Implementator pa^e 26.



ACMP REQUIREMENTS FINDINGS CONCLUSIONS
6 AAC 80.050. RECREATION. (2 } D is t r ic t s  shall designate areas for recreational use. C r i t e r ia  fo r  designation of areas o f recreational use are'(1 ) the area receives s ig n if ic a n t  use by Dersons encaging in recreational Pursuits cr  is  a major to u rist  destin ation  

0** (2 ) tne area has potential for high e u a l it y  recreational use because c f  ' p lji'S ical, b i o l o g ic a l ,  0** cultural fe a tu re s .(b) D is t r ic t s  -.rd state  agencies shall give high p r ic r ; ty to maintaining and, where appropriate, 1nc'*easinq public access to coastal \atc-r.
i

(a)1. Ex. 1, Ch. V, p. 72 esta b lish e s  the following RFJs: Class I I I  Waters; Rocrea-, t i ? n - Scenic Corrioors, Areas and V/stas; ana Parks and Recreation Areas. Lands in ­cluded in these RPus are displayed in E x .22. Ex. 1, Ch. V II designates AMSAs *1 ,2 , 3 ,4 ,5 ,  & 7 for recreational use.(b)1. P o lic ies  fnr the three RPL's l is t e d  in ;(a) (2 ) above a r e t e  maintain and where possible i'.crease opportunities (Ex. 1,Ch. V , p. 771.
2. Allowable uses for tho sir. AMSAs re­ferenced abo'-e include various forms of 
recrofti'*.. (Ex. 1, Ch. V I I ) .3. Ex. 1, Ch. V I I I ,  p. 114, recommends inat s ccr 'c  protection and coastal access elements be prepired to become components j o f  Ex. 9 and that the MOA should dcsicp.atcj and adopt management plans fnr the AMSA3 ! contained in Ch. V II .

OCM concl..d-'s th at the d i s t r i c t  pro­gram has not adequately addressed 
6 AAC 80.0G0. Any inconsistency may be resolved by d i s t r i c t  adoption o f  the recommendation described in finding (b) 3.

REVISED CONCLUSIONS 1/4/80iCCfl concludes that the d i s t r i c t  program is  's u b s t a n t ia l ly  c o n sis te n t with 6 AAC 80.050. I Any in consistency c ite d  in the 11/20/79 Conclus.or.s are now issued in the revised Conclusions concerning 6  AAC 85.100 Imple­mentation, page 2E.



FINDINGS AND CONCLUSIONS Distric ^rogirem! jncfiora

ACM? REQUIREMENTS
I5^AAC 8 0 .OSu. TRANSPORTATION AND JU T IL IU tS . (a) Transportation and u t i l i t y  routes and f a c i l i t i e s  in the coast h i  area must be s i t e d ,  designed, and constructed so a s .t o  be compatible with d is t r ic t  programs.(b) Transportation ard u t i l i t y  routes and f a c i l i t i e s  must ta s i t e c  inland from reaches and shorelines unless the route 131- f a c i l i t y  is  water-dependent or no fe a s ib le  ar.d prudent inland altern ative  e x ists  to meet the pub’ ic  need for the ro u te  or f a c i l i t > .6 AAC BO.DSC. FISH AND SEAFOOD PROCESSING. D is t r ic t s  shaT! id e r .t if^ ir id  aay designate areas c f  the coast su ita b le  I *or the locaticr . or development c f  a  \ ’a c u i t i e s  related  t :  commercial f ish ijtg  ;r.d seafood processing.

. • ...
— —

FINDINGS CONCLUSIONS
(a) Ex. 1, Ch. 2 , p .29 describes th is  requirement.(b) Ex. 1 , Ch. V I I I ,  p . 114 recomer.ds th a t  Ex. 11 be in conformance with the provisions o f  the Anchorage Coas­ta l  Management Program and the ACMP.

J
1. Ex. 1 , C h . .  2 . p . 29 describes th is  requirement.2. Ex. 1 , Ch. V, p .73 estab lish es  Urba-U Development and Urban Wator Front R?Us.| Lands included in these resource p o lic y  units arc displayed in Ex. 2 , p .38-41. j3. Tha purpose o f  these P.PUs is  to oro4 vide for e f f i c i e n t  u t i l i z a t i o n  o f  such > areas fo r  water dependent commerceend industry consistent with the stan - i dards crd guidelines o f  the ACMP (Ex. V  Ch. V , o .7 9 ,8 0 ). Special emphasis is  placed on p a rticu la r  c h a r a c te r is t ic s  required for water front uses and t c t i v  i t i e s  ir, the Urban Water Front RPU c l a s s i f i c a t i o n  (Ex. 1, Ch. V, p.CO).4. The Port o f  Anchorage is  included 'n the Urban Water Front (Ex. 2, o, ) and is  designated an AMSA In 

•Ex.  1. Ch. V I I I ,  p . 100,101.

GCM concludes that the d i s t r i c t  program has not adequately addressed 5 AAC £0.030. Any inconsistency may ba re so l­ved by d i s t r i c t  adoption o f  the recom­mendation described in finding (b).REVISED CONCLUSIONS 1/4/80OCM concludes uhat the d i s t r i c t  program is  s u b s ta n t ia l ly  co n sisten t with 6 AAC 80.0BC. Any inconsistency c ite d  in the 11/20/79 Conclusions are now discussed in the revised| Conclusions concern-' g 6 AAC 85.100 Imple­m entation, page 25.By virtu re  of the fa c t  that f is h  ar.d seaf ood processing is  ? water depend­ent use, OCM concludes i.V.t tha d is ­t r i c t  program is  su b sta n tia l7y con­s is te n t  with 6 AAC 80.G90.



ACMP REQUIREMENTS
5 AAC 3 C .n O .  MINING AND MINERAL PROCESSING, (a) Mining and mineral Processing in the coastal area must be- regulated, designed, ar.d conducted so as to be compatible with the standards cen- .ainec in th is  c h a tte r ,  adjacent uses ar.d a c t i v i t i e s ,  statewide ano national needs, and d i s t r i c t  programs.

':• * -  ̂ ib) Se-d and gravel tray be extracted f**' i cd* 'tal waters, in te r t id a l  a~eas, ba rrier  is la n d s , and s p i t s ,  v.hsn there is  r . fe a s ib le  ard prjdent a lte r n a t iv e  tc coastal extraction  which w ill  meet the p u blic  need for  the sand and g ravel.

FINDINGS
(a)~x. 1, Ch. 2 , p .29 describes th is  requirenent. prior to i t s  revision c.n 5/29/79.(b)Ex.. i ,  Ch. V I I I ,  p. 114 recommends that Ex. 3, AMC 21.50.070, Standard fo r  Nat­ural Resource E xtra ctio n , be amended to comply with th is  requirement.

OCM concludes that the d i s t r i c t  program has not adequately addressed 6 AAC 
80.110. Any neons i storey nay be re­solved by d i s t r i c t  adoption of the rccomrnendotio.'i described in ndin<} (b).

REVISED CONCLUSIONS 1/4/3°OCM concludes th at the d i s t r i c t  progr is  s u b s t a n t ia l ly  co n s is te n t  with 6 AAC 89.110. Any in co n sisten cy c i t e  in the 11/20/79 Conclusions are now discussed in the revised Conclusions concerning 6 AAC 8 0 .ICC Implemantatio race 26.



T T  /?nFINDINGS AND CONCLUSIONS P r o c r ? * : _ _ laze. latei a
ACM? REQUIREMENTS FINDINGS CONCLUSIONS

6 AAC 8C.130. HABITATS, (a) Habitats in ' (a)the coast?.7 area which are subject to the ; I .  Ex. 1, Ch. I I ,  p. 30 describes th is  Alaska coasts) management program include ! requirement.(1} o ffsn cre  arees;(2) e stu a rie s;(3) wet)arcs ar.d t i c e f l a t s ;(4) rocky Islands an<' s c a d  i f f s ; *,:) t a l l e r  -s .a rcs  and lagoons;

I

Is are c l a s s i f i e d  into thd Rations listed  ir Mndings: (b) & [z. PU (Ex. 1. Ch. V, p. 73)?! 0 )  2; (b) S 'c )  (2) Z; (b) & (c) W  is RPU is  to m aintain, ' y j ‘ •*» (k) * (c ' (5) ’' n  ̂ (b) A \c

. b ; exporoc ■" :~, energy co a sts ;
A

! (b) & (c) (1)| 1. Offshore areas Class IV Waters P.PUThe purpose c f  th is  . . . .   ---------    , .improve and r o r ito r  these waters and the j ('/ 2.uses and a c t i v i t i e s  (including commercial ; fish in yjon  and adjacent to them to prevent;:  reduction in water q u a lity  (Ex. 1, Ch.' .. p . 7 8 ,7 9 ;.2. Ex. 1 , Ch. V I I I ,  p. 113,114 recommend th at the MOA undertake continuing review of Federal and State actions for cor,si s-

OCM concludes that the d is t r ic t  program has not adequately addressed 6 AAC 80. 130. Any inconsistency may be resolved by d is t r ic t  adoption of the reco-mmen-
P -VISED CONCLUSIONS 1/4/30OCM concludes th at the d i s t r i c t  prog^a is s u b s ta n t ia l ly  co n sisten t with 6 AAC 80.130. Any inconsisten cy c ite d  in the 11/20/79 Conclusions are new d is -

[') r i . e r s ,  streams, and lak es; a.-\d ter.cy wi :h the Anchorage Coastal Manage- * cussed in the revised Conclusions 1 rent PT-jVon. * ' t concprninn fi AAr 3 8 . inn(3) ir '- q r t a - 1. a'ar.d h a b ita t . 1 concerning 6 AAC 35.100 Implementation r".ce 26.
1 /I,' »( fr] / M\ .) / dl » *• |

(c; >  addition to the standard con-ta*>e-d J r (a) c* th is  sectio n , the 
-z'.'.c :*rc - t in -  <ipoly t ;  the mange- r-.-.t o' t ™  ‘V  a -q r a o it c t s :c f f <.— -* : oa: must oe managed cs;Ujw\ v. 5 i
’! m:r:or :r*on ? r ?  *c as tc :

p. i t , .2. ax. 1, Ch. V I I I ,  p. 113,114 recommend tr.at tne MCA undo'-tak: co n tm u ’ nn review o r F ed e n l and S';.,,-e i i r 'o n  fo r  consiitpr.ci wit-, the Arrunrag.' l a v  '•'••’ • acanent urov. Tu r ‘ V r , r e  MOA -.ho .*d adrct tha I re:orm»r.ut.‘ sn» o* Ex. ? • . continue 
/•or u;i 'Ct i.-n  c r  t-n.-i-co t'-o s t a t e ' s  s p o r t ,  ccsstjer-

. a * , I'd IjOS*‘tc.-.ce fishery;

.w&vj w-d



ACMP REQUIREMENTS

5 AAC S O .160. AREAS WHICH MERIT SPECIAL ATTENTION, (a) Any person nay reccr.mend to a d i s t r i c t  or to the council areas to ba designated as areas which merit spe­c ia l  a t te n t io n . D is t r ic t s  shall  designate in d i s t r i c t  programs areas which mer*t special a tte n tio n . Areas which are not in d i s t r i c t s  arc which merit special attentio n  snail be designated by the counci1 inch the concurrence o f  appropri­ate s ta te  ;* * n c ie s ,  m u n ic ip a lit ie s ,  ar.d v i l l .  as affected  by the designation. Designations must include the following information:

FINDINGS

{* ;  the basis or bases for designationunder AS <C.40.210 'l   ̂ cr (b) c f  t U s  sectio n ;( ')  a map slowing the geographicj.i) lo c a t io n , surface are: and, where appro­p r ia t e ,  bathymetry o f  the area;(3) a description o f  the area which includes dominant physical and b io lo g i­cal featu re s;(A) thp e x is t in g  ownership, j u r is d ic ­t io n , and management s t i l u s  o f  the area, i r . i ’ vding e x is t in g  uses end a c t i v i t i e s ;’ 5) tr.e e x is t in g  ownership, ju r i s d lc -  j t 'o n , and rartgercr.t status of adjacent shoroland end set arra s , inclt-dlr.w e x ist in g  uses arc a c t i v i t i e s ;(5) erescnt and an tic ip a ted  c o n f ' ic t s  :~ong uses rr(0 a c t i v i t i e s  within or ad­jacent co the area, i f  any; and

1. Ex. 1, Ch. V I I ,  designates 10 AMSAs: i?l—Seward Highvray/Turnagcin Arm (p.DO- 
91).#2—Old Girdwood Townsita South o f  Seward Highway (p. 32-93).#3—Bird Creek Regional Park (p. 94-95).-Fish Cree’c (p. 35-97)../b—Point Campbell--Point V/oronzof Coast­al Wetlands (p. 98-95). i»6--Port o f  Anchorage Area (p.l0C-101). #7—Eagle River Drainage (p. 102-103). £8—F t .  Wordnzof B lu ffs  (p. 104-105).,?9—P t. Campbell Dunes and Delta (o. 105- 103).»no--A n desitic  Dike a t  Potte; Marsh cn Old Seward Highway (p. 108-109).2. Each AMSA designation in Ex. 1, Ch. VI! inaiades the following in fo r r .it ic n :Nana o f  Area Value C la s s i f ic a t io n  LocationSeaward Distance fot Protection E x istin g  Ownership and Management Ad jo  i n i r.g Ov.r.e rs h 1 p/Manzgcmen t Area Description (including dominant ph ysica l/ b io lo g ical f ca tu rcs )Proposed Management Allowable Uses* AMSA Categorical C le s s i f ic :  on (theb a -is  or bases for designation)
* Prison*, rod Anticipated Conflict* .* i\ Topographic Mao of the A**ca3. Eich proporcc manager-on1: scheme for tre AMSAs recommends p reserv-tio n , pro­t e c t io n , e n h r -n c ^ n t ,  o’* r«*r,Lara tion of the v ; i  im' s ) for whic’- the area was desig n a ;c -  1, Ch. V I I ; .

OCM concludes i - a t  the d i s t r i c t  pro­gram has not ad; q ta lely  addressed 5 AAC 80.160. A . ;  inconsistency may be resolved by the d i s t r i c t  adoption o f  the recommendation l i s t ­ed in finding I  4 which should in­clude an id e n t i f ic a t io n  o f  the author­i t y  which will be used to implement the management plans.
REVISED CONCLUSIONS l/d/80•OCM concludes that -he d i s t r i c t  program is  {su b stan tia lly  co n sisten t with 3 AAC 80.160. jAr.y in consistency c ite d  in the 11/20/79 •Conclusions are n >w discussed in the re­v ise d  Conclusions concern!nr 6 AAC 8 5 .ICO jlmplementation. uaee 26.



ACM- REQUIREMENTS FINDINGS CONCLUSIONS
o t-jiC oc.O'tC. (a^ Eachd i s t r i c t  must include a .nap c-f the bound- j ar-'ss o f the coasts) area within tha d is -  ; t r i c t  su b ject to the d i s t r i c t  program. Bcundsri.es must enclose those lands which ; would reasonably be included in the coast­al area su b ject to ths d i s t r i c t  program i f  they were r.ot subject to the exclu sive  ju r is d ic t io n  pf to* f cderal government.( S  3?fore c c .  . v  approvel’ c f  the c i s  ' t r i c t  orocrem, i . i i t i a l  boundaric: must be ! based c* kLcv'w<itc.l  EcundzrUzA o&Acrosku'i Ccr.o-Lv’. Io a z  (published by the Of* ice ot* Coastal Management :*.nd the Alaska Deparx.cna of  Fish and Game, 1573, , u c'.-rv c *  which, is cn f i l e  with tho Office) or the Lieutenant Governor, end wirich is  | a / j l l a t l c  ; rox to? O ffice  of CoasV^l Management) a*d ru st include the cane of d ire ct  i r o r r j e f o *  end the zone cn d ir e c t  1 •‘ nflucr’cp. ,(c' " in s! t r - v ^ r i o s  o f  tha coasta'J area , subject to ih-. a s t r i c t  progra .a may d i -  ! '.croc from th: i n i t i a l  boundaries i f  the , * ‘ine* boundaries(*) extend ir la r d  ar.d seaward to the ; extent necessary to r-r.age uses and a c t i -  i v ' t i e s  th at have cr a*-e H k e ly  to have a d irect and • icn .if le a n t impact on marirc co a s t :!  water; and(2) include c l !  tra n sitio n a l and in ter- v 'dcl arc>s. r g l t  marches, saltw ater wot- ! lan d * , I : 1 nt: , a - . beaches.(d) I f  f . ?  c r i t e r ia  in (c) o f  this

^cc r r ' - a l  boundaries o f  *-t'*coastal a'or s . b j f c t  to t ;■*.<* d i s t r i c t  o’- iir .T , may be based on p o l i t i c a l  J u r i s ­d ic t io n ,  cu ltu ra l fo t tu r e s , planning area*', waters reds, topographic fe a tu re s , uniform 1

( a )1. Ex. 2, p .42,31,111, display maps o f  ; the boundaries o f  the coastal area v/ithin the d i s t r i c t  su b jest to the c i s -  i t r i c t  p-ocrain.2. Ex 1, C h .V I , p. 81 acknowledges that fe d e ra lly  owned lands are excluded from the coastal zcna. •3. Ex. 1, Ch. V I ,  P -83 describes the | inland and seaward extent of the coastal :zone boundaries for the MCA d i s t r i c t  p^o-j gram. . • *
i

fh! iEx. 1, Ch. V I ,  p .82 describes th is  re- I quicement.(c)1. ThaAfinal boundaries c f  the coastal arc subject tc  the MOA d i s t r i c t  pro­gram diverge from the i n i t i a l  boundarios ] described in 6 AAC 85.040 (b) (Ex. 1,Ch. V I ,  a. £3).2. As a re s u lt  of an analysis  c f  lend and water uses and a c t i v i t i e s  or each o f  the RPUs (ux. 1, Ch.’ V) i t  was cetermired trad the in*'ti*l planning boundary c f  1,000 f t .  could diverge c lo se r  to the shore l in e  arid that no d ir e c t  ar.d s ig n i f ic a n t  « impacts were l i k e l y  tc occur w lthir the- i area caleted from the i n i t i a l  boundary a-ea \l\. 1, Ch. V I ,  p .84).7. *>.<? Meal boundaries include a l l  tran s­it io n a l aro In te r t id a l  areas, s a lt  marr;* ,s ,  s u ltv r te ’* w ctl.*-‘.v , a"<t bea",' ,: i  j 
J . : .  1, Ch. V I, p.83). •

OCM ccncluous that the d i s t r i c t  pro­gram is not su b s ta n tia lly  consistent with 6 AAC '.' .CIO  because a l l  o f  f i r e  Island must fcs included in the f in a l  boundaries pursuant to 5 AAC 35.040(c)(2 ) . I t  is rccorrr.cnded that the MOA 3mend the description o f  the seaward extent o f  the boundaries f.c include th-. anti re upland portion o" Fire Island (or a l l  i s la n d s ' .
REVISED CONCLUSIONS 1/4/80JCM concludes th a t  the d i s t r i c t  program is  s u b s t a n t ia l ly  c o n sis te n t with 6 AAC 85.G‘”-0. Accord!no to OCZM (sec OCZ’ ’ commment summary, page 1) 6 AAC 25.040 was based on an e a r l i e r  version o f  NCAA r e g u la t io n . Current NCAA regu lation  allows ex 1 us ion from a s ta te s  coestal zone those in t e r io r  co rtio n s  o f  islands the use o f  which w ill  not have d ir e c t  and s i g n i f i c a n t  impacts or, coasta l war ten s. Fxnitr't 2 in d ica te s  few i f  any resource un its  in the uoland portions of Fire Is lan d .



5 AAC 35.109. IMPLEMENTATION. Eachd i s t r i c t  program must include a descrip­tion o f  the methods ar.d authority which w ill fee used to implement the d i s t r i c t  program. Methods and authority must be adequate to insure program implementation, and any a d d it ic n a 1 methods or authority which are required must be s p e cif ie d . Methods and au th ority  include land and voter use plans, municipal ordinances and r e s o lu tio n s , (including shoreline, zoning, and su b d v rs ic n  ordinances and building codes), state and federal statutes arc reg u la tio n s , capital improve­ment programs, the purchase, s a le ,  le a s e ,  or exchange o f  cc :sta! land and water ’•esQurces, cooperative agreements, fux exemptions ri r  nondevelopment purchase c f  cevsl • ment r ig h t s ,  memoranda o r ’ urd^star. l in e , a-- , coordinated oroj'ikt ur o. r^i t review procedures. j

FINDINGS
1. Ex. 1, Ch. V I I I ,  p. I l l ,  describes tin e x is t in g  federal and state controls which w ill  be used tc implement the d i s t r i c t  program. These include:Federal* National Pollution Discharge Elim inate System* Corps o f  Engineers Permit fo r  the Dis­

c h a r g e  o f  Dredged or F i l l  Material* Corps o f  Engineers Permit for Work or Structuresx Executive Order 11938, Floodplain Man­agementw Executive Order 11990, I . o tectio * of 
Wetlands* H isto ric  PreservationState

; Water Q uality  Standards'* Wastewater Disaosi.1 Permit* Vi'ace'* Appropriation Permit *■ Game Refuges* Anadromous Fish Protection *■ Tidelands Lease and Permit* Land C la s s i f ic a t io n- Miring and Oil ar.d Gas gulatlon* H isto ric  Preservation* Sc lid  Waste Disposal* C e r c .f ic a t lo n  of A c t iv i t ie s  under Sec­tion 401 of the Clean Water ActF.x. 1, Appendix \ s u w a iize s  the controls l is t e d  above. Ir add'tion federal consis­tency requirements i r* b u s s e d  in Ex. 1, h Nr’ f

CONCLUSIONS
OCM concludes that the d i s t r i c t  pro­gram has not adequately addressed 5 AAC 85.100, but the d i s t r i c t  pro­gram and the ex istin g  ACM? standards when used together, w ill  provide an acceptable level o f  management for the interim . Any inconsistency may be resolved by d i s t r i c t  adoption of the th irteen  reconuendations des­cribed in finding # 3.
REVISED CONCLUSIONS 1/4/80OCM concludes th a t  the d i s t r i c t  program has not adequately addressed 6 AAC "'5. ICO, tu t  the d i s t r i c t  program and t i t  e x is t in g  ACMP standards when used to ­g eth er , w il l  nrovide an acceptable leVel o f  management for tho in terim . Incon­s is te n c ie s  w ill  be resolved when tne d i s t r i c t  implements the twelve recommen­dations described in fin d ing  *3 11/20/79 OCM i n i t i a l l y  found th at the d i s t r i c t  had f a i l e d  to adeouately address several ACMP Standards. Reconmer jo t  ions for add itio n al actio ns necessary to imple­ment these standard, are addressed by MCA in the twelve recommendations des­crib ee in f in d in g  ^3. Consequently, these sta • -ds which include: G AAC80.040, .050, .060, .080, -.110, .130.
I, .160, are now found to be c o n s is te n t .



JAY S. HAMMOND, Governor

DIVISION OF POLICY DEVELOPMENT AND PLANNING

OFFICE OF THE GOVERNOR POUCH AP
JUNEAU, ALASKA 99811 
(9071465-3541 OR 465-3516

A ll  L e g is la t o r s :
November 19, 19

This l e t t e r  is  w ritten  to  inform you th at the O f f ic e  o f  Coastal Management has released i t s  f in d in g s  and conclusions on four d i s t r i c t  coastal inar.agement programs submitted to the ,'oastal P o licy  Council fo r  th e ir  a c t io n .  This a c t io n  is  in accordance with the Alaska Coastal Management Act (AS 46.40) and 6 AAC 85.150. As you w il l  be reviewing any d i s t r i c t  program approved by the Council fo r  incorporation in to  the Alaska Coastal Management Program during the 1980 L e g is la tu r e  s e s s io n , i t  is  important th at you be apprised o f  p oten tia l Council a c t io n s .The four programs under review are the Municip a l i t y  o f  Anchorag e , the C i t y - o f  -Haines, the North Slope BoroujghJjid-BeaufQrtLSgflnientr and Annette Islands Indian R eserve TopTes o f  these plans together with s t a f f  recommendations w il l  be sent to members o f  the House and Senate Community and Regional A f f a i r s  Committees. In a d d it io n ,  the members o f  the L e g is la tu re  representing Anchorage, Haines, North Slope Borough and Ketchikan w ill  rece iv e  copies o f  the program fo r  th e ir  resp e ctiv e  area. Anyone e ls e  wishing to review these programs and the s t a f f  recommendations can obtain copies by con tactin g th is  o f f i c e .Attacned is  a copy o f  the schedule fo r  actio n  on these programs. Those programs re c e iv in g  Council approval on January 16,17,18, 1980 wi l l  be submitted to the L e g is la tu re  on January 23, 1980 pursuant to AS 44.19.893(4 ). ---------------------------I f  can provide you with addition , information or i f  we can he o f  any a s s is t a n c e ,  please do not h e s ita te  i ~ontact. us.
I )vMuri „ Coordinator
S in c e r e ly ,  ^  i
*1 .

€€m*'K MKMiut ••
O I . A I  n  M



Schedule
November t

November J

November i
December ! December !

January 4

January 1 
January 1 
January 1
January ?.

!0, 1979 *Copies o f  a l l  four programs, plus OCM’ sPrelim inary Recommendation on a l l  four programs are sent to  Council and reviewers who have requested them. D i s t r i c t s  are sent OCM's Preliminary Recommendation on t h e ir  re sp e ctiv e  programs. (This i s  the F i r s t  m ailing to the Courcil and d i s t r i c t s ) .!5, 1979 *Begin 30 day review period f o r  a l l  p a r t i c i ­pants to  comment on bc'h the co n cep tu a lly  approved d i s t r i c t  programs and OCM's Pre­lim in ary  Recommendations. (F ive  days allowed f o r  m a i l in g .)}0, 1979 *C oastal P o licy  Council workshop on fourd i s t r i c t  programs in Anchorage.>5, 1979 *End 30 day review perio d .>6, 1979 *Begin OCM's f in a l  review and response tocomments. A ll  comments on a l l  four programs and OCM Prelim inary Recommendations w il l  be sent only to the Council and the appropriate d i s t r i c t .  (This is  the Second m ailin g  to the Council and d i s t r i c t s ] k  Comments w ill  be a v a i la b le  to the p u b lic  in the d i s t r i c t .  Anchorage, and Juneau., 1980 *End OCM's f in a l  review. On t h is  day , OCM'sf in a l  recommendations, in clu d in g  a summary o f  comments and OCM's response to the com­ments, w il l  be sent to the C o u n c i l ,  d i s t r i c t s ,  and a l l  review ers. Also sent w il l  be the re g ­u la r  Council Packet and agcuida fo r  the January m eeting. (This is  the Third Council and d i s ­t r i c t  M a i l i n g .)fit ]980 ^Council meets in Anchorage, a c ts  in Haines,Anchorage, and Annette Is lan d s programs.
f t ]980  *Cotinc11 meets in Harrow, a c t s  on North SlopeHorough Program.
3 t 1980 ^Council continues meeting in Barrow i f  needed,and takes up other Council business in Barrow. O therw ise, Council meets again  in u»aye to complete other b u siness.
3 , igao I *0CM submits C o u n c il 's  a c t io n s  to l e g i s l a t u r e .
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( A l a s k a  j E I e g t s I c t t u r e

Senate
O f f i c e  o f  t h e  S e c r e ta r y
J a n u a r y  24, 1980

Pouch V  
State Capitol 

Juneau, Alaaka 99611

M E M O R A N D U M  TO: C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

From: S e c r e t a r y  of  the S e n a t e

S ub je c t :  C o a s t a l  M a n a g e m e n t  P r o g r a m  for the M u n i c i p a l i t y
o f  A n c h o r a g e ,  C i t y  o f  H a i n e s  an d A n n e t t e  
Is l a n d s  I n d i a n  R e s e r v e

T h e P r e s i d e n t  this da te  r e f e r r e d  the f o l l o w i n g  re p o r t s  to 
y o u r  c o m m i t t e e  in a c c o r d a n c e  w i t h  the e n c l o s e d  letter:

M u n i c i p a l i t y  of  A n c h o r a g e  C o a s t a l  M a n a g e m e n t  P r o g r a m  
(Fi 1 r e p o r t  A p r i l  1979 V o l u m e  II, O f f i c e  of  C o a s t a l  
M a n a g e m e n t  S u m m a r y  o f  R e v i s e d  F i n d i n g s  an d C o n c l u s i o n s ,  
a n d  the F i n al  R e p o r t  S e p t e m b e r  1979 of  the C o a s t a l  
M a n a g e m e n t  P r o g r a m

H a i n e s  C o a s t a l  M a n a g e m e n t  Plan  and O f f i c e  of  C o a s t a l  
M a n a g e m e n t  S u m m a r y  of R e v i s e d  F i n d i n g s  and C o n c l u s i o n s  

J a n u a r y  4, 1980

A n n e t t e  I s l a n d s  C o a s t a l  M a n a g e m e n t  P r o g r a m  and the 
O f f i c e  o f  C o a s t a l  M a n a g e m e n t  S u m m a r y  of  F i n d i n g s  and 
C o n c l u s i o n s  of J a n u a r y  4, 1980

E n d s :  L e t t e r
3 R e p o r t s  w/ attach.

Official Business
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM F e b r u a r y  26, 1980

t ' O U C H Y  i T A T t C A P l T O l  

J U N I A U  A l A l d . A  «?«S8 i I

>07 465 .1800

SUBJE CT :

TO.

FROM:

L e g i s l a t i v e  r o l e  in a p p r o v i n g  c o a s t a l  
m a n a g e m e n t  p r o g r a m s .

S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r m a n
S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e
At tn: M a r g o  W a r i n g ,  A.A.

T a m a r a  B r a n d t  C o o k  7 'JBC~
L e g i s l a t i v e  C o u n s e l

AS  4 6 . 4 0 . 0 8 0  s i m p l y  p r o v i d e s  fo r a d o p t i o n  by  the l e g i s l a t u r e  
of  c o a s t a l  m a n a g e m e n t  p r o g r a m s  w h i c h  h a v e  a i i e a d y  b e e n  
r e v i e w e d  a n d  a p p r o v e d  by  the c o u n c i l .  C l e a r l y  u n d e r  the 
t er ms o f  this s t a t u t e  the l e g i s l a t u r e  m a y  a p p r o v e  the p r o g r a m  
or  d i s a p p r o v e  the pro gr am . A l t h o u g h  the s t a t u t e  doe s not  
p r o v i d e  for the s i t u a t i o n  i n v o l v  n g  l e g i s l a t i v e  a p p r o v a l  o f 
o n l y  p a r t  o f  a pr og ra m,  t he re  is a l s o  n o c l e a r  r e q u i r e m e n t  
that the l e g i s l a t u r e  a p p r o v e  o r  d i s a p p r o v e  the e n t i r e  p r o g ra m.  
In fact, the l e g i s l a t u r e  ha s d o n e  j u s t  that on  p r e v i o u s  
o c c a s i o n s ,  so there is s o m e  p r e c e d e n t  for the p r e p o s i t i o n  
that u n d e r  the terms o f  AS  4 6 . 4 0 . 0 8 0  the l e g i s l a t u r e  m a y  
a p p r o v e  a p r o g r a m  in pa rt  an d  d i s a p p r o v e  it in part. SLA  1978, 
L e g i s l a t i v e  R e s o l v e  N u m b e r  41.

U n d e r  A S  4 6 . 4 0 . 0 6 0  all  d i s t r i c t  c o a s t a l  m a n a g e m e n t  p r o g r a m s  
are  s u b m i t t e d  to the A l a s k a  C o a s t a l  P o l i c y  C o u n c i l  for 
r e v i e w  a n d a p p r o v a l .  S t a n d a r d s  for c o u n c i l  r e v i e w  ar e 
i t e m i z e d  in AS  46 . 4 0 . 0 7 0 .  In v i e w  of  t h es e p r o v i s i o n s ,  an 
a r g u m e n t  c o u l d  be m a d e  that the l e g i s l a t u r e  s h o u l d  no t  d i s­
a p p r o v e  a p r o g r a m  or  pa rt  of  a p r o g r a m  that has o c e n  a d o p t e d  
by the c o u n c i l  u n l e s s  it finds that the c o u n c i l  f a i l e d  to 
p r o p e r l y  a p p l y  the s t a n d a r d s  set  out.

S i n c e  th ere is no  c a s e  law on  p o i n t  and  the l a n g u a g e  o f  the 
s t a t u t e  does  not s p e c • r a l l y  r e s t r i c t  the l e g i s l a t i v e  role, 
the l e g i s l a t u r e  a p p e a r s  to be free to a p p r o v e  a m a n a g e m e n t  
p r o gr am , d i s a p p r o v e  a p r o g ra m,  or a p p r o v e  it in pa r t and  
d i s a p p r o v e  it in part. N o t e  th at  the r e c e n t  case, S t a t e  
of A l as ka , a n d  D e p a r t m e n t  of R e v e n u e  v. A . L . I . V . E .  V o l u n t a r y  
No. 2022, F e b r u a r y  19, 1980 c a s t s  c o n s i d e r a b l e  do ubt  up o n 
the u l t i m a t e  e f f e c t  o f l e g i s l a t i v e  r e s o l u t i o n s .

T B C : ljb
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  February 26, 1980

Legislative role In approving coastal 
management programs.

Senator Arliss Sturgulewskl, Chairman
Senate Community and Regional Affairs Committee
Attn: Margo Waring, A.A.

Tamara Brandt Cook 72£~
Legislative Counsel

simply provides for adoption by the legislature 
of coastal management programs which have already been 
reviewed and approved by the council. Clearly under the 
terms of this statute the legislature may approve the program 
or disapprove the program. Although the statute does not 
provide for the situation involv .ng legislative approval of 
only part of a program, there is also no clear requirement 
that the legislature approve or disapprove the entire program. 
In fact, the legislature has done just that on previous 
occasions, so there is some precedent for the proposition 
that under the terms of AS 46.40.080 the legislature may 
approve a program in part and disapprove it in part. SLA 1978, 
Legislative Resolve Number 41.

Under AS 46.40.060 all district coastal management programs 
are submitted to the Alaska Coastal Policy Councxl for 
review and approval. Standards for council review are 
itemized in AS 46.40.070. In view of these provisions, an 
argument could be made that the legislature should not dis­
approve a program or part of a program that has been adopted 
by the council unless it finds that the council filled to 
properly apply the standards set out.

Since there is no case law on point and the language of the 
statute does not s p e c f1cally restrict the legislative role, 
the legislature appears to be free to approve a management 
program, disapprove a program, or approve it in part and 
disapprove it in part. Note that the recent case, State 
of Alaska, and Department of Revenue v. A.L.I.V.E. Voluntary. 
No. 2022, February 19, 1980 casts considerable doubt upon 
the ultimate effect of legislative resolutions.

SUBJECT:

TO;

FROM:

AS 46.40.080

POUCH Y STATE C A P l i a  
JUNEAU. ALASKA 9481 I 

907 465 3800
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LEGISLATIVE AFFAIRS AGENCY

POUCH v  STATE CAPiTO l 
JUNEAU A lA SK A  Q96' '  

<?07 A&5-38GC

M E M 0 R a N D U M F e b r u a r y  26, 1980

S U B J E C T : C o n s t i t u t i o n a l i t y  o f  l e g i s l a t i v e  a p p r o v a l  
o r  d i s a p p r o v a l  b y  r e s o l u t i o n  o f  a g e n c y  
r e g u l a t i o n s .
(Work O r d e r s  No. 819G, 8191, 8192, and  8193)

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k l ,  Cha i rm an  
S e n a t e  Commun i ty  and  R e g i o n a l  A f f a i r s  
Comm i t t e e

FROM: Tamara  B r a n d t  Cook 
L e g i s l a t i v e  C o u n s e l

AS 44.62.320(a) w h i c h  p r o v i d e s  t h a t  t h e  l e g i s l a t u r e ,  b y  a 
c o n c u r r e n t  r e s o l u t i o n ,  may a n n u l  a r e g u l a t i o n  o f  an a g e n c y  
o r  d e p a r tm e n t ,  w a s  r e c e n t l y  h e l d  t o  b e  u n c o n s t i t u t i o n a l .
S t a t e  o f  A l a s k a  and  D e p a r tm e n t  o f  R evenue  v .  A . L . I . V . E .  
V o l u n t a r y , No. 2022, F e b r u a r y  19, 1980'. E s s e n t i a l l y , t K a t  
c a s e  h e l d  t h a t  s p e c i f i c  p r o v i s i o n s  o f  t u e  A l a s k a  C o n s t i t u t i o n  
s e t  o u t  i n  A r t i c l e  I I ,  s e c t i o n s  13, 14, and  18 m u s t  b e  
c o m p l i e d  w i t h  b e f o r e  t h e  l e g i s l a t u r e  can  make new l a w .  
A d d i t i o n a l l y ,  t h e  g o v e r n o r  m u s t  h a v e  t h e  o p p o r t u n i t y  t o  v e t o  
an y  new l a w .  I n  v i e w  o f  t h e s e  m e c h a n i c s ,  t h e  Supreme C o u r t  
h a s  c o n c l u d e d  t h a t  t h e  l e g i s l a t u r e  may n o t  c r e a t e  new l aw  
t h r o u g h  r e s o l u t i o n .  The p r o p o s i t i o n  t h a t  a d m i n i s t r a t i v e  
r e g u l a t i o n s  a r e  n o t  t h e  same a s  b i l l s  and  c u g h t  n o t  t o  be 
s u b j e c t  t o  t h e  same r e q u i r e m e n t s  w a s  s p e c i f i c a l l y  p r e s e n t e d  
and  r e j e c t e d  b y  t h e  C o u r t .  " S u c h  r e g u l a t i o n s  a r e  l a w s  i n  
e v e r y  m e a n i n g f u l  s e n s e ,  and  a n n u l l i n g  any  one o f  them e f f e c t s  
a c h a n g e  i n  t h e  l a w . "  S t a t e  o f  A l a s k a ,  and D ep a r tm en t  o f  
R evenue  v .  A . L . I . V . E .  V o l u n t a r y , s i iT ra , Z l .
The C o u r t  r e c o g n i z e d  t h a t  t h e  l e g i s l a t u r e  may d e l e g a t e  law- 

s k i n g  powe r  t o  an a d m i n i s t r a t i v e  a.’ t n c y ,  and  t h a t  t h e  
d e l e g a t i o n  c o u l d  be  made s u b j e c t  t o  « c o n d i t i o n .  Bu t  t h e  
c o n d i t i o n  m u s t  b e  l a w f u l .  M a k in g  a u e l e g a t i o n  s u b j e c t  t o  
l a t e r  c h a n g e  b y  t h e  l e g i s l a t u r e  t h r o u g h  i n f o r m a l  a c t i o n  
( r e s o l u t i o n )  was h e l d  t o  be  an u n l a w f u l  c o n d i t i o n .  The 
C o u r t  r e a s o n e d  t h a t  w h e n e v e r  t h e  l e g i s l a t u r e  e x e r c i s e s  i t s  
l a w - m a k in g  p ow e r ,  i t  m u s t  do s o  p u r s u a n t  t o  t h e  m e c h a n i c s



S e n a t o r  A r l i s s  S t u r g u l e w s k i  
Page 2
F e b r u a r y  26, 1980

s e t  o u t  i n  t h e  c o n s t i t u t i o n .  W h i l e  an  a g e n c y  may a d o p t  
r e g u l a t i o n s  w i t h o u t  f o l l o w i n g  a n y  o f  t h e  same m e c h a n i c s ,  t h e  
l e g i s l a t u r e  may n o t  a c t  a s  an  a g e n c y  i t s e l f .
I n  v i e w  o f  t h i s  b r o a d  h o l d i n g ,  AS 46.40.080, r e q u i r i n g  
a p p r o v a l  o f  amendmen ts  t o  t h e  s t a t e  c o a s t a l  management 
p r o g r am  b y  a d o p t i o n  o f  c o n c u r r e n t  r e s o l u t i o n  o r  b y  m a j o r i t y  
v o t e  w h i l e  b o t h  h o u s e s  a r e  c o n v e n e d  t o  c o n f i r m  e x e c u t i v e  
a p p o i n tm e n t s ,  i s  q u e s t i o n a b l e  c o n s t i t u t i o n a l l y  s i n c e  b o t h  
t h e s e  m e th o d s  c o n s t i t u t e  i n f o r m a l  l a w - m a k in g  on t h e  p a r t  o f  
t h e  l e g i s l a t u r e .  A l t h o u g h  t h i s  c a s e  d i d  n o t  d e a l  w i t h  
AS 46.40.000 s p e c i f i c a l l y ,  i t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  
AS 46.40.080 was  i d e n t i f i e d  i n  t h e  d i s s e n t i n g  o p i n i o n  a s  
a n o t h e r  e x am p le  o f  a s t a t u t e  s i m i l a r  t o  t h e  one h e l d  t o  be  
u n c o n s t i t u t i o n a l .  S t a t e  o f  A l a s k a ,  and  D ep a r tm en t  o f  R e v enu e  v .  
A . L . I . V . E .  V o l u n t a r y , s u p r a ,
T B C : lj b

E n c l o s u r e



THE SUPREME COURT OF THE STATE OF ALASKA
S T A T E  O F  A L A S K A ,  A N D  

D E P A R T M E N T  O F  R E V E N U E ,

A p p e l l a n t s ,

v.

A . L . I . V . E .  V O L U N T A R Y ,

A p p e l l e e .

F i l e  No. 3 6 7 0  

O P I N I O N  

I N o . 2 0 2 2  -- F e b r u a r y  19, 1960]

A p p e a l  f r o m  the  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
of  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

P e t e r  J. K a l a m a r i d e s ,  J u d g e .

A p p e a r a n c e s :  J o s e p h  K. D o n o h u e ,  A s s i s t a n t
A t t o r n e y  G e n e r a l ,  A v r u n  M. G r o s s ,  A t t o r n e y  
G e n e r a l ,  J u n e a u ,  for A p p e l l a n t s  J o e  P. 
J o s e j h s o n ,  J o s e p h s o n  & T r i c k e y ,  inc., 
A n c h o r a g e ,  for  A p p e l l e e .  S t e p h e n  M. E l l i s ,  
D e l a n e y ,  W i l e s ,  M o o r e ,  H a y e s  & R e i t m a n ,  
Inc., A n n h o r a g c ,  for A m i c i  r iriae A l a s k a  
L e g i s l a t i v e  C o u n c i l  a n d  A d m i n i s t r a t i v e  
R e g u l a t i o n  R e v i e w  C o m m i t t e e .

B e f o r e :  B o o c h e v e r ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
C o n n o r ,  B u r k e  a n d  M a t t h e w s  J u s t i c e s .

M A T T H E W S , J u s t i c e .
B O O C H E V E F . C h i e f  J u s t i c e ,  w i t h  whorr. C O N N O R ,  J u s t i c e ,  
joi ns,  cist-anting.

AS  4-i. 62. 320 (a) p r o v i d e s :

T h e  l e g i s l a t u r e ,  by a c o n c u r r e n t  r e s o l u t i o n  
a d o p t e d  by  a v o t e  of b o t h  h o u s e s ,  m a y  a n n u l  
a r e g u l a t i o n  of an a g e n c y  or d e p a r t m e n t .



T h i s  s t a t u t e  e n c o m p a s s e s  a v a r i a r t  o f  w h a t  ha s  c o m e  to be
1

c a l l e d  t h e  l e g i s l a t i v e  v eto . " h e  q u e s t i o n  in t h i s  c a s e  is 

w h e t h e r  t h i s  d e v i c e  v i o l a t e s  a r t i c l e  II of  t h e  A l a s k a  

C o n s t i t u t i o n .  W e  h o l d  t h a t  it d oe s .

I

C h a p t e r  15 o f T i t l e  5 o f  the  A l a s k a  S t a t u t e s

a u t h o r i z e s  g a m e s  of  c h a n c e  a n d  s k i l l  to  be o p e r a t e d  b y

p e r m i t  h o l d e r s .  O n l y  c e r t a i n  k i n d s  o f  g a m e s ,  ("bingo,

r a f f l e s  a n d  l o t t e r i e s ,  i c e  c l a s s i c s ,  d o g  m u s h e r s '  c o n t e s t s ,
2

f i s h  d e r b i e s  a n d  c o n t e s t s  of  s k i l l " )  a r e  a l l o w e d ,  o n l y
3

n o n p r o f i t  o r g a n i z a t i o n s  m a y  b e  i s s u e d  a p e r m i t ,  a n d  a ll

r e v e n u e s  m u s t  b e  d e v o t e d  to " t h e  a w a r d i n g  c f  p r i z e s  to

c o n t e s t a n t s  o r  p a r t i c i p a n t s  a n d  to e d u c a t i o n a l ,  ci v i c ,
4

p u b l i c ,  c h a r i t a b l e ,  p a t r i o t i c  o r  r e l i g i o u s  u s e s .” T h e

C o m m i s s i o n e r  o f  R e v e n u e  h a s  b e e n  d e l e g a t e d  the a u t h o r i t y  to

a d o p t  r u l e s  a n d  r e g u l a t i o n s  " n e c e s s a r y  to c a r r y  o u t  t hi s
5

c h a p t e r  o r  p r o t e c t  the  b e s t  i n t e r e s t  o f  the p u b l i c . "

1. F o r  e x c e l l e n t  h i s t o r i e s  o f  t h e  l e g i s l a t i v e  
v e t o ,  s e e  G i n n a n e ,  T h e  Cc-.crol of F e d e r a l  n d m i n i g t r a t  ion by 
C o n g r e s s i o n a l  R e s o l u t i o n s  a n d  ComnTIttees, *rarv. L. Rev. 569 
( 1 9 b 3) ; N e w m a n  fc K e a t o n ,  C o n g r e s s  a n d  t he F a i t h f u l  E x e c u t i o n  
of  L a w s  - S h o u l d  L e g i s l a t o r s  S u p e r v i s e  A d m i n i s t r a t o r s ?  •!!

L o o k at Cone j rc s s i o n a l C o n t r o l o f  t h e  E x e c u t i v e ,  6Ij C a i :  L.
Rev. 9 8 3 (1^>75) .

4 • AS 05. 1 5. 100 .

3. AS 05. 1 5 .1 20 , . 2 1 0 ( 1 5 ) .

4. A S 05. 1 5 . 1 5 0 .

5. AS 05. 1 5 . 0 6 0 ( 1 1).
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F r o m  1 9 6 0  u n t i l  1 9 7 6  o n e  o f  t he  C o m m i s s i o n e r ' s

r i g u l a t i o n s  p r o h i b i t e d  l o t t e r y  o p e r a t o r s  f r o m  g i v i n g  p r i z e s

e x c e e d i n g  $ 1 5 , 0 0 0  in p e r s o n a l  p r o p e r t y  o r  $ 3 0 , 0 0 0  in r e a l

6
p r o p e r t y  a n n u a l l y .  In N o v e m b e r  o f  1 9 7 6  t h e  r e g u l a t i o n  w a s

a m e n d e d  b y  i n c r e a s i n g  the a n n u a l  p e r s o n a l  p r o p e r t y  l i m i t  to

$ 3 0 , 0 0 0  a n d  t h e  a n n u a l  r e a l  p r o p e r t y  l i m i t  to  $ 5 0 , 0 0 0  a n d  b y

s t a t i n g  t h a t  p e r s o n a l  p r o p e r t y  i n c l u d e d  r a s h  an d  n e g o t i a b l e  

7
i n s t r u m e n t s .

6. T h e  r e g u l a t i o n  w a s  d e s i g n a t e d  15 A A C  05.

4 1 0 ( 4 ) .  It p r o v i d e d :

In h o l d i n g ,  o p e r a t i n g ,  a n d  c o n d u c t i n g  
r a f f l e s  or  l o t t e r i e s ,  n o  p e r m i t t e e  
s h a l l  r a f f l e  p r i z e s  o f  p e r s o n a l  p r o p e r t y  

in e x c e s s  of  t h e  s u m  o r  v a l u e  of 
$ 1 5 , 0 0 0 . 0 0  in a n y  o n e  c a l e n d a r  y e a r  one 
r e a x  p r o p e r t y  in e x c e s s  o f  the  s u m  or 
v a l u e  o f  $ 3 0 , 0 0 0 . 0 0  in a n y  o n e  c a l e n d a r  

y e a r .

7. A s  a m e n d e d  the r e g u l a t i o n  reads:

(4) In h o l d i n g ,  o p e r a t i n g  a n d  
c o n d u c t i n g  r a f f l e s  o r  l o t t e r i e s ,  a 
p e r m i t t e e  m a y  n o t  r a f f l e  p r i z e s  of 
p e r s o n a l  p r o p e r t y ,  i n c l u d i n g  c a s n  
o r  a n e g o t i a b l e  i n s t r u m e n t ,  the 
a g g r e g a t e  t o t a l  of  w h i c h  is in 
e x c e s s  o f  the s u m  o r  v a l u e  of  
$ 3 0 , 0 0 0  in a ny  o n e  c a l e n d a r  y e a r  
a n d  r e a l  p r o p e r t y  in e x c e s s  o f  the 
s u m  o r  v a l u e  o f $ 5 0 , 0 0 0  in a n y  on e  

c a l e n d a r  ye ar.



A . L . I . V . E .  V o l u n t a r y  is a n  u n i n c o r p o r a t e d  a s s o c i a­

ti o n  w h i c h  a c t s  a s  th e  p o l i t i c a l  a c t i o n  c o m m i t t e e  fo r  the 

T e a m s t e r ' s  U n i o n  L o c a l  No. 959. a n d  a f f i l i a t e d  u n i o n s .  Fr*- 

t h r e e  y e a r s  it h a s  o p e r a t e d  f u n d  r a i s i n g  l o t t e r i e s  u n d e r  a 

p e r m i t  i s s u e d  b y  the D e p a r t m e n t  of R e v e n u e .  It a p p l i e d  for 

a p e r m i t  f o r  1 9 7 7  an d  r e p o r t e d  t h a t  d u r i n g  1 9 7 6  it h a d  

d i s t r i b u t e d  $ 8 0 , 0 0 0  in c a s h  p r i z e s .  T h e  D e p a r t m e n t  d e n i e d  

A . L . I . V . E .  a p e r m i t  for 1 9 7 7  <n th e g r o u n d  t h a t  it s p r i z e  

d i s t r i b u t i o n  ir. 1 9 7 6  h a d  e x c e e d e d  t h e  a l l o w a b l e  limit.

A . L . I . V . E .  t h e n  b r o u g h t  s u i t  a g a i n s t  t h e  D e p a r t­

m e n t  a l l e g i n g  t h a t  the  d e n i a l  o f  t h e  p e r m i t  w a s  w r o n g f u l ,  

c l a i m i n g  t h a t  u n d e r  the  f i r s t  v e r s i o n  o f  the r e g u l a t i o n  

w h i c h  w a s  in e f f e c t  for m o s t  o f  1 9 7 6  c a s h  p r i z e s  w e r e  no t 

i n c l u d e d  w i t h i n  th e  p e r s o n a l  p r o p e r t y  l i m i t a t i o n  o f $ 1 5 , 0 0 0 .  

W h i l e  t h e  c a s e  w a s  p e n d i n g  b e f o r e  t h e  s u p e r i o r  c o u r t ,  the 

l e g i s l a t u r e ,  a c t i n g  u n d e r  A S  4 4 . 6 2 . 3 2 0 ( a ) ,  a n n u l l e d ,  by



8
c o n c u r r e n t  r e s o l u t i o n ,  15 A A C  0 5 . 4 1 0 ( 4 ) .

8. L e g i s l a t i v e  R e s o l v e  No. 79, in  fu ll, s t a t e s :

A n n u l l i n g  a r e g u l a t i o n  of  t h e  D e p a r t m e n t  
o f  R e v e n u e  p e r t a i n i n g  to  t h e  v a l u e  of  
p r i z e s  a w a r d e d  i n r a f f l e s  a n d  l o t t e r i e s .

BE I T  R E S O L V E D  B Y  THi' L E G I S L A T U R E  O F  T H E  
S T A T E  O F  A L A S K A :

W H E R E A S  u n d e r  A S  44 . 62. 3 2 0  th e  l e g i s­
l a t u r e  b y  c o n c u r r e n t  r e s o l u t i o n  a d o p t e d  by 
a v o t e  o f  b o t h  h o u s e s  m a y  a n n u l  a r e g u l a t i o n  
o f a n  a g e n c y  o r  d e p a r t m e n t :  a n d

W H E R E A S  15 A A C  0 5 . 4 1 0 ( 4 ) ,  a d o p t e d  by 
t h e D e p a r t m e n t  o f  R e v e n u e ,  r e s t r i c t s  th e  
v a l u e  o f  p r i z e s  w h i c h  m a y  b^  a w a r d e d  in a 
s i n g l e  y e a r  by a q u a l i f i e d  g a n i z a t i o n  in 
a r a f f l e  or  l o t t e r y  to  $ 3 0 , 0 0 0  in p e r s o n a l  
p r o p e r t y  a n d  $ 5 0 , 0 0 0  in r e a l  p r o p e r t y ;  

a n d

W H E R E A S  th e  p r e v e n t i o n  o f  h i g h - s t a k e s  
g a m b l i n g  s o u g h t  b y  t h i s  r e g u l a t i o n  c o u l d  
b e a c h i e v e d  m o r e  e f f e c t i v e l y  t h r o u g h  les s 
r e s t r i c t i v e  m e a n s ;  s p e c i f i c a l l y ,  t h e  v a l u e  
o f  p r i z e s  a w a r d e d  in i n d i v i d u a l  r a f f l e s  or 
l o t t e r i e s  c o u l d  be  l i m i t e d  o r  th e  p r i z e  
l i m i t  c o u l d  be  r e l a t e d  to t h e  a m o u n t  r e­
q u i r e d  t o  p a r t i c i p a t e  in th e  r a f f l e  or 
l o t t e r y ;  a n d

W H E R i A S  t h i s  r e g u l a t i o n  w o u l d  f r u s­
t r a t e  t h e  i n t e n t  of A S  0 5 . 1 5 . 1 5 0 ,  w h i c h  
s p e c i f i e s  p e r m i s s i b l e  u s e s  f o r n e t  p r o­
c e e d s  o f  r a f f l e s  a n d  l o t t e r i e s ,  b y p r e ­
v e n t i n g  q u a l i f i e d  o r g a n i z a t i o n s  f r o m  
g a r n e r i n g  n e t  p r o c e e d s  in s u f f i c i e n t  
a m o u n t s  for  u s e s  s p e c i f i c a l l y  m e n t i o n e d  
in A S  0 5 . 1 5 . 1 5 0 ,  s u c h  as e r e c t i n g  o r  
m a i n t a i n i n g  p u b l i c  b u i l d i n g s  o r  w o r k s ,  
o r  l e s s e n i n g  t h e  b u r d e n  o n  g o v e r n m e n t ;

BE  IT  R E S O L V E D  b y  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  t h a t  a d m i n i s t r a t i v e  r e g u l a­
ti o n  15 A A C  0 5 . 4 1 0 ( 4 )  is a n n u l l e d .
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m  '
A s  a r e s u i t  o f the l e g i s l a t i v e  a n n u l m e n t  A . L . I . V . E .  

a d d e d  a n o t h e r  c o u n t  to it s c o m p l a i n t  u n d e r  w h i c h  i t  c l a i m e d  

t h a t  t n e  d e n i a l  o f  its p e r m i t  w a s  w r o n g f u l  b e c a u s e  it w a s  

b a s e d  c n  c o n t i n u i n g  e n f o r c e m e n t  o f  t h e  r e g u l a t i o n  d e s p i t e  i t s  

n u l l i f i c a t i o n  b y  t h e  l e g i s l a t u r e .  I n r e s p o n s e ,  th e  s t a t e  

c l a i m e d  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  c o n s t i t u t i o n a l l y  

a n n u l  an a d m i n i s t r a t i v e  r e g u l a t i o n  b y  c o n c u r r e n t  r e s o l u t i o n  

a n d  t h e r e f o r e  th e  r e g u l a t i o n  h a d  n o t  b e e n  a n n u l l e d .  L o t h  

k a r t i e s  m o v e d  fo r s u m r a r y  j u d g m e n t  o n  this i s s u e .  T h e  c o u r t  

g r a n t e d  p a r t i a l  s u m m a r y  j u d g m e n t  in f a v o r  of  A . L . I . V . E . ,  

h o l d i n g  t h a t  t h e  l e g i s l a t i v e  a n n u l m e n t  p o w e r  w a s  c o n s t i­

t u t i o n a l  a n d  t h a t  th e r e g u l a t i o n  in q u e s t ’'on w a s  v o i d  a b

. . .  9
m i t i o .

9. T h a t  is, j.ince 1960. L e g i s l a t i v e  R e s o l v e  
No. 79 p u r p o r t e d  to a n n u l  n o t  m e r e l y  t te 1 9 7 6  timendnents 
to the r e g u l a t i o n ,  b u t  th e r e g u l a t i o n  in i ts  e n t i r e t y .  S e e  
n o t e  8, s u p r a .
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T h e  A l a s k a  C o n s t i t u t i o n  d e f i n e s  w i t h  s p e c i f i c i t y
10the mechanics of legislation. Each provision has a purpose 

"designed to engender a responsible legislative process 
worthy of the public trust." Plumley v. Hale/ 594 ?.2d 497, 
500 (Alaska 1979).

Article II, section 13 requires that every bill be 
confined to one subject and that there be a descriptive

I I

10. Art. II, § 13 provides:
Form of Bills. Every bill shall be confined to one subject unless it is an appropriation bill or one codifv.ng, revising, or rearrangina exist.'ng laws.Bills for appropriations shall be con­fined to appropriations. The subject of each bill shall be expres ?ed ir. the title. The enacting clause sh2.ll be:"Be it enacted by the Ler.islature of the State of Alaska."

Art. II, S 14 provides:
Passage of Bills. Th« legislature shall establish the procedure for enact­ment of bills into law. No bill may become law Mnles3 it has pcissecl three reacincs in each house on three separate days, except that any bill may be ad­vanced from second to third reeding on the same day by concurrence of three- fourths of the house considering it.No bil’ may become law without an affirma­tive vote of a majority of the membership of each house. The yeas and nays on final passage shall Le entered in the journal.
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title. T h e s e  r e q u i r e m e n t s  a r e  d e s i g n e d  "to p r e v e n t  the

i n c l u s i o n  o f  i n c o n g r u o u s  a n d  u n r e l a t e d  m a t t e r s  in t h e  s a m e

b i l l  in  o r d e r  to g e t  s u p p o r t  f o r  it w h i c h  t h e  s e v e r a l

s u b j e c t s  m i g h t  n o t  s e p a r a t e l y  c o m m a n d ,  a n d  to g u a r d  a g a i n s t

i n a d v e r t e n c e ,  s t e a l t h  a n d  f r a u d  in l e g i s l a t i o n . "  S u b e r

v. A l a s k a  S t a t e  B o n d  C o m m i t t e e, 414 P . 2d 546, 557 ( A l a s k a

1 9 6 6 ) .  T h e  s a m e  s e c t i o n  a l s o  r e q u i r e s  a s p e c i f i c  f o r m  of

e n a c t m e n t  c l a u s e  t o a v o i d  c o n f u s i o n  as to w h e n  t h e  l e g i s l a t u r e

is s n e a k i n g  w i t h  t h e  f o r c e  an d  e f f e c t  o f law, as d i s t i n g u i s h e d11
f r o m  t h e  m e r e  e x p r e s s i o n  o f  its  v i e w s  a n d  d e s i r e s .

Article II, section 14 requires three readings of
a b i l l ,  o n  t h r e e  s e p a r a t e  d a y s  in o r d e r  " t o  e n s u r e  t h a t  t h e

legislature knows what it is passing," North Slope Borough
v. Sohio Petroleum Corp., 535 P.2d 534, 543 n.ll \laska
1978), and to ensure an opportunity for the expression of

12public opinion and due deliberation. Section 14 also 
requires that the vote of each legislator on final passage 
of a bill be recorded and that no bill may pass without an 
affirmative vote if a majority of the membership of each 
house. These provisions are meant "to ensure deliberation 
prior to passage, to ensure that the requisite majority of 
each house affirmatively votes to enact a bill into law, and

11. See 3 Proceedings of the Alaska Constitutional Convention 1746-48 (January 11, 1956).
12. See 3 Proceedings of the Alaska Constitutional Contention 1751-54 (January 11, 1956).

/ • '  ’  ■ "  '  r  ■ ■ T  - ^ -  ^  •
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to p r o v i d e  a p u b l i c  r e c o r d  o f th e  v o t e  c a s t  by e a c h  l e g i s­

lat or . " P l u m l e y  v. H a l e , 594 P . 2d 497, 500 (Al ask a 1979).

In  a d d i t i o n  to t h e s e  f o r m a l  s a f e g u a r d s  t h e r e  is

t h e  cor.aitio.i t h a t  n o  b i l l  s h a l l  b e c o m e  l a w  u n l e s s  the

13
g o v e r n o r  h a s  t h e  o p p o r t u n i t y  to  v e t o  it. T h i s  p o w e r  is 

g r a n t e d  " ' t o  p r e s e r v e  t h e  .integrity or . . . [the e x e c u t i v e ]  

b r a n c h  o f  g o v e r n m e n t  . . . a n d  t h u s  m a i n t a i n  an e q u i l i b r i u m  

o f  g o v e r n m e n t a l  p o w e r s  . . . [and] to a c t  as a c h e c k  u p o n  

h a s t y  a n d  i l l - c o n s i d e r e d  l e g i s l a t i o n . ' "  T h o m a s  v. R o s e n ,

569 P. 2d 793, 7 9 5  n . 5  (P '.aska 1977) ( c i t a t i o n  o m i t t e d ) .  

F i n a l l y ,  t h e r e  is t h e  c l a u s e  t h a t  laws  d o  n o t  b e c o m e  e f f e c t­

ive, u n l e s s  a t w o - t h i r d s  v o t e  o f  th e  m e m b e r s h i p  o f  e a c h  

h o u s e  p r o v i d e s  o t h e r w i s e ,  u n t i l  n i n e t y  d a y s  a f t e r  t h e y  ar e 

e n a c t e d .  A rt . II, § 18. T h i s  is d e s i g n e d  *o p r o v i d e  a fair

o p p o r t u n i t y  t o t h o s e  p e o p l e  a f f e c t e d  b v l e g i s l a t i o n  to  l e a r n
14

o f  t h e  l a w s  t h e y  m u s t  l i v e  b ^ .

T h e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e  is w h e t h e r  the 

l e g i s l a t u r e  c a n  e x e r c i s e  i t s l e g i s l a t i v e  p o w e r  w i t h o u t  

f o l l o w i n g  t h e s e  e n a c t m e n t  p r o v i s i o n s .  In o u r  v i e w  th'* a n s w e r  

m u s t  b e  in t h e  n e g a t i v e ,  fo r o t h e r w i s e  t h e y  w o u l d  s e r v e  no  

p u r p o s e .  In P l u m l c y  v. H a l e , 594 P . 2d 497, 502 ( A la sk a

13. A r t .  II, SS 15, 16 a n d  17.

14. S e e  4 P r o c e e d i n g s  of th e A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  3 1 1 0  ( J a n u a r y  25, 19 56) .
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/
i a 79) w e  h e l d  t h a t  t h e  recr. i r e m e n t s  o f  Art.  II § 14 a r e

*15
m a n d a t o r y ,  n o t  p e r m i s s i v e .  T h e  m i n u t e s  o f  th e p r o c e e d i n g s

o f  o u r  c o n s t i t u t i o n a l  c o n v e n t i o n  i n d i c a t e  t h a t  t h e  d e l e g a t e s

w e r e  f- 1 ly a w a r e  t h a t  o n l y  b y  f o l l o w i n g  t h e  e n a c t m e n t

p r o c e d u r e s  c o u l d  t h e  l e g i s l a t u r e  m a k e  law. T h u s ,  D e l e g a t e

S u n d b o r g  s t a t e d ;

Now,  a m a j o r i t y  v o t e  in e a c h  h o u s e  o f  
th e l e g i s l a t u r e  is n o t  e q u i v a l e n t  to 
p a s s i n g  a law, b e c a u s e  it d o e s  n o t  r e­
q u i r e  t h e  s i g n a t u r e  o f  the g o v e r n o r ,  a n d  
it d o e s  n o t  r e q u i r e  c o n f o r m a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h i s  c o n s t i t u t i o n  a n d  the 
p r o v i s i o n s  o f  s u c h  l a w s  as w i l l  b e  p a s s e d  
u n d e r  it w i t h  r e s p e c t  to t h e  p r o c e d u r e  
in e n a c t i n g  a law. So, w h e n  w e  s a y  in 
t h e  s e c o n d  s e n t e n c e ,  " T h e  s t a t e  m a y  by 
law," w e  a r e  s a y i n g  t h a t  t h a t  l a w  m u s t  
be p a s s e d  b y  t h e  l e g i s l a t u r e  in the  
m a n n e r  t h a t  is r e q u i r e d  by the  c o n s t i­
t u t i o n  a n d  th e s t a t u t e s ,  a n d  e i t h e r  
s i g n e d  b y  th e  g o v e r n o r  or p a s s e d  o v e r  
h i s  v e t o  o r  b e c o m e  1,-w w i t h o u t  his 
s i g n a t u r e  in th e  m a n n e r  p r o v i d e d  in 
the c o n s t i t u t i o n ,  w h i c h  we  f e l t  w a r  
the r e a l  i n t e n t i o n  of the b o d y  r a t h e r  
th a n m e r e l y  r e q u i r i n g  t h a t  the  l e g i s­
l a t u r e  b y  a m a j o r i t y  in e a c h  h o u s e  and 
w i t h o u t  a d h e r i n g  to a n y  of t h o s e  o t h e r  
r e s t r i c t i o n s  a n d  w i t h o u t  a n y  r e f e r e n c e  
to t h e  g o v e r n o r  c o u l d  c o n t r a c t  d e b t  on 
b e h a l f  o f  th e state.

5 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  at

3 4 0 5  ( J a n u a r y  28, 1 9 5 6 ) .  O f  c o u r s e ,  w h e n  th e l e g i s l a t u r e

15. W e  a l s o  r e f e r r e d  to the  Art.  II SS 14 a n d  15 
s a f e g u a r d s  in N o r t h  S l o p e  B o r o u g h  v. S o h i o  Pet. C o r p . ,  585 
P . 2d 534, 543 n. 11 ( A l a s k a  197 8) , s t a t i n g :  " O u r  c o n s t i t u­
t i o n  i m p o s e s  c e r t a i n  r e q u i r e m e n t s  of f o r m a l i t y  o n  l e g i s­
l a t i v e  a c t i o n  . . . .  T h e  l e g i s l a t u r e  e n a c t s  l a w s  bv the 

p a s s a g e  o f b i l l s  m e e t i n g  th e  f o r e g o i n g  f o r m a l i t i e s .  It m a y  
n o t  e n a c t  a l a w  o r  c h a n g e  o n e  by c o m m i t t e e  r e p o r t . "
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w i s h e s  to act in an advisory caoacity it nay act by resolution.
H o w e v e r ,  when it m e a n s  to take action having a binding
effect on .̂hose outside the legislature it may do so only by
following the enactment procedures. Other state courts have16so held with virtual unanimity.

Thus in Peopie ex rel. Burritt v. Commissioners of 
State Contracts, 11 N.L. IPO (111. 1887) a joint resolution 
directed state officials to rake a contract for the pub­
lication and distribution of certain municipal laws and 
provided an appropriation for that purpose. The Illinois 
Supreme Court held that the joint resolution was invalid 
because the enactment procedures prescribed by the Illinois 
Constitution had not been followed. Speaking of them, the 
court stated:

16. W a t r o u s  v. G o l d e n  C h a m b e r  o f  C o m m e r  218 P.2d 49 8 (Colo. 1950) is p e ^ n a p s  an e x c e p t i o n .  A t  i s s u e  
t h e r e  w a s  a s t a t u t e  a l l o w i n g  c e r t a i n  tax p r o c e e d s  to be 
p l e d g e d  as s e c u r i t y  for b o n d s  to p a y  for c o n s t r u c t i o n  of 
s t a t e  t u r n p i k e s  u n d e r  t h e  c o n d i t i o n  " t h a t  a n y  s u c h  p l e d g e  
s h a l l  f i r s t  be  a p p r o v e d  b y  j o i n t  r e s o l u t i o n  o f  t h e  S e n a t e  
a n d  H o u s e  o f  R e p r e s e n t a t i v e s . "  Id. at 502. T h e  c o u r t  upr.eld 
t h e  s t a t u t e ,  f i n d i n g  t h a t  s u c h  a r e s o l u t i o n  w a s  n o t  
l e g i s l a t i v e  in c h a r a c t e r ,  b u t  " r e l ' t f e d ]  s o l e l y  tc the  
t r a n s a c t i o n  o f  t h e  b u s i n e s s  of t h e  t w o  h o u s e s . "  Id. at 510. 
O n e  p r o p o n e n t  o f  t h e  l e g i s l a t i v e  v e t o  ha s  r e m a r k e d - t h a t  
the  r e a s o n i n g  o f  t h i s  c a s e  is " .o u n s a t i s f a c t o r y  as  to 
d e s t r o y  i t s  v a l u e  as a p r e c e d e n t . "  S c h w a r t z ,  L e g i s l a t i v e  
C o n t r o l  o f  A d m i n i s t r a t i v e  P u l e s  (. R e g u l a t i o n s , " T O  N . Y . U .  L. 
R.v. 1031, 1 0 4 $  n . 5 6  (1955).
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//
T h a t  t h e s e  v a r i o u s  p r o v i s i o n s ,  g i v i n g  the 
f o r m  a n d  m o d e  b y  w h i c h ,  t h r o u g h  th e 
c o n c u r r e n t  a c t i o n  o f  th e  l e g i s l a t i v e  a n d  
e x e c u t i v e  d e p a r t m e n t s ,  v a l i d  a n d  b i n d i n g  

l a w s  a r e  e n a c t e d ,  ar e,  in t he  h i g h e s t  

s en s e ,  m a n d a t o r y ,  c a n n o t  be d o u b t e d .

1? r. E.  a t  185. T h e  c o u r t  w e n t  on  to n o t e  t h a t

n o t h i n g  become:; l a w  s i m p l y  a n d  s o l e l y  
b e c a u s e  m e n  w h o  p o s s e s s  the  l e g i s l a t i v e  
p o w e r  w i l l  t h a t  it  s h a l l  be, u n l e s s  t h e y  
e x p r e s s  t h e i r  d e t e r m i n a t i o n  to  t h a t  e f f e c t  
in t h e  m o d e  p o i n t e d  o u t  b y t h e  i n s t r u m e n t  
w h i c 1' i n v e s t s  t h e m  w i t h  the p o w e r ,  a n d  u n d e r  
a l l t h e  f o r m s  w h i c h  t h a t  i n s t r u m e n t  h a s  
r e n d e r e d  e s s e n t i a l .  [ C i t a t i o n  o m i t t e d ] .

Id.

I n MulJan v. State, 46 P. 670 (Cal. 1896) th e

California legislature had passed a resolution r e q u i r i n g

compensation of a private individual. In rejecting the
argument that the resolution had the effect of law, the
court stated:

A mere resolution . . .  is not a competent method of expressing the legislative will, where that expression is to have the force of law, and bind others than the members of the house or houses adopting it.
46 P. at 672.

Morar. v. L a  G u a r d i a , 1 N . E . 2 d  961 (N.Y. 1936)

involved statutory provisions reducing public employees'
salaries during an economic emergency "until the legislature
shall find their further operation unnecessary." The
legislature first attempted to repeal this law by passing a
bill, but it was vetoed by the Governor. The sane result
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was t h e n  s o u g h t  b y  t h e  p a s s a g e  o f  a j o i n t  r e s o l u t i o n .  In an

a l t e r n a t i v e  h o l d i n g  t he  c o u r t  h e l d  t h a t  the l e g i s l a t u r e

c o u l d  n o t  c o n s t i t u t i o n a l l y  t e r m i n a t e  the  o p e r a t i o n  of t h e

1 /
s t a t u t e  b y  r e s o l u t i o n :

A  c o n c u r r e n t  r e s o l u t i o n  o f  the 
L e g i s l a t u r e  is n o t  e f f e c t i v e  t o  m o d i f y  
o r  r e p e a l  a s t a t u t o r y  e n a c t m e n t .  . . T o  
r e p e a l  o r  m o d i f y  a s t a t u t e  r e q u i r e s  a 
l e g i s l a t i v e  a c t  o f  e q u a l  d i g n i t y  a n d  
i m p o r t .  N o t h i n g  l e s s  t h a n  a n o t h e r  
s t a t u t e  w i l l  s u f f i c e .  A  c o n c u r r e n t  
r e s o l u t i o n  o f  t h e t w o  H o u s e s  is n o t  a 
s t a t u t e .  . . A  c o n c u r r e n t  r e s o l u t i o n ,  
u n l i k e  a s t a t u t e ,  is b i n d i n g  o n l y  o n  
t h e  m e m b e r s  a n d  o f f i c e r s  o f  t h e  l e g i s­
l a t i v e  b o d y .  It r e s e m b l e s  a s t a t u t e  
n e i t h e r  in it s  m o d e  o f  p a s s a g e  n o r  in 
it s  c o n s e q u e n c e s .  T h e  f o r m  of  a b i l l  
is l a c k i n g ,  a n d  r e a d i n g s  a r e  n o t  
r e q u i r e d .  It d o e s  n o t  h a v e  to lie  o n  
t h e  d e s k s  o f  m e m b e r s  o f  t h e  L e g i s l a t u r e  
fo r t h r e e  l e g i s l a t i v e  d a y s  . . B u t  m o r e  
i m p o r t a n t ,  i t s  a d o p t i o n  is c o m p l e t e  
w i t h o u t  t h e  c o n c u r r e n t  a c t i o n  o f  t h e  
G o v e r n o r ,  or, l a c k i n g  this, p a s s a g e  b y 
a t w o - t h i r d s  v o t e  o f  e a c h  H o u s e  of  th e  
L e g i s l a t u r e  o v e r  hi s  v et o.  T h u s  a 
j o i n t  r e s o l u t i o n  m a y  b e  a d o p t e d  b y a 
m e r e  m a j o r i t y  o f  t h e  L e g i s l a t u r e  w i t h o u t  
a c t i o n  b y  t h e  G o v e r n o r  or n o t i c e  to th e 
p u b l i c ,  w h e r e a s  t h e  e n a c t m e n t  o f a 
s t a t u t e  r e q u i r e s  a c t i o n  by  t h r e e  d i s t i n c t  
bor'ies a n d  a t  l e a s t  t h r e e  d a y s '  n o t i c e  to 
t h  : p u b l i c .  A s  h a s  b e e n  w e l l  said: "I n
th* e x e r c i s e  o f  t h i s  v a s t  p o w e r  [of the 
T e g i s l a t u r e ]  a c c o r d i n g  to t h e  f u n d a m e n t a l  
idei a n d  c o n s t i t u t i o n  o f  p a r l i a m e n t  t h e  
c o n e  ir r e n c e  o f  t h e  t h r e e  d i s t i n c t  b o d i e s  
o f  w h ^ ' h  it is c o m p o s e d ,  e a c h  a c t i n g  by

17. T h e  o t h e r  a l t e r n a t i v e  h o l d i n g  w a s  t h a t  t h e  
s t a t u t e  h a d  n o t  a u t h o r i z e d  t e r m i n a t i o n  b y  r e s o l u t i o n .
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i t s e l f  a n d  i n d e p e n d e n t  of  the  o t h e r s ,  is 
n e c e s s a r y .  N o  t w o  o f  t h e m  a c t i n g  t o g e t h e r ,  
m u c h  l e s s . a l o n e ,  c a n  m a k e  a l a w . " [ C i t a t i o n s  
o m i t t e d ] .

1 N . E .2d a t  962.

T h e  e x p r e s s  p r o v i s i o n  in t h e  A l a s k a  C o n s t i t u t i o n  

o f  t w o  s p e c i f i c  l e g i s l a t i v e  v e t o  m e c h a n i s m s  s u p p o r t s  o u r  

v i e w  t h a t  n o  i m p l i e d  g e n e r a l  p o w e r  to v e t o  a g e n c y  r e g u l a­

t i o n s  b y  i n f o r m a l  l e g i s l a t i v e  a c t i o n  e x i s t s .  O n  t h e  s u b j e c t  

of t h e  o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  d e p a r t m e n t  t h e  g o v e r n o r

38. T o  t h e  s a m e  e f f e c t  a r e :  B e c k e r  v. D e t r o i t
Sa v . B a n k ,  257  N. W . 853  (Mich. 19 34 );  C l e v e l a n d  T e r m i n a l  
& V . R .  Co. v. S t a t e  e x  rel. A t t o r n e y  G e n e r a l ,  97 N . E .  967,

973 (Ohio 1 9 1 2 ) ("[A] j o i n t  r e s o l u t i o n  is n o t  a n a c t  o f 
l e g i s l a t i o n  a n d  . . .  it c a n n o t  be e f f e c t i v e  fo r  a n y  p u r p o s e  
f o r  w h i c h  a n  e x e r c i s e  o f  l e g i s l a t i v e  p o w e r  is n e c e s s a r y  . . .); 
S c u d d e r  v. S m i t h ,  2 0 0  A. 601, 604 (Pa. 1938) (''The s u b j e c t  
m a t t e r  o f  t h i s  j o i n t  r e s o l u t i o n  is l e g i s l a t i v e  in  it s  na t u r e .
It is n o t  a m e r e  f o r m a l  e x p r e s s i o n  o f  l e g i s l a t i v e  o p i n i o n  [and 
is t h e r e f o r e  i n v a l i d ] ) ;  S t a t e  ex rel. T o d d  v. Y e l l e ,  110 
P . 2d 162, 16 5 (Wash. 1941) ("It is . . . c l e a r  t h a t  a h o u s e  
r e s o l u t i o n  is n o t  a law. A  l a w  m u s t  b e  e n a c t e d  e i t h e r  by 
p o p u l a r  i n i t i a t i v e  o r  b y  th e l e g i s l a t u r e ,  an d,  w h e n  by the 
l e g i s l a t u r e ,  m u s t  b e  b y  bi ll. . ."); R o w l e y  v. C i t y  of 
M e d f o r d ,  2 8 5  P. 1 31 1,  1 1 1 4  (Or. 1 9 3 0 ) ( "  e p o w e r  o f  th e 
L e - i s l a t u r e  to e f f e c t i v e l y  l e g i s l a t e  b y  * j s o l u t i o n  is 
c o n f i n e d  w i t h i n  v e r y  n a r r o w  l i mi ts .  It m a y  p r o v i d e  for 
e x p e n s e s  i n c i d e n t  to  it s s e s s i o n s ,  s u c h  as e m p l o y i n g  c l e r k s  
a n d  s t e n o g r a p h e r s  a n d  p r o c u r i n g  s u p p l i e s ,  a n d  o t h e r  m a t t e r s  
i n c i d e n t  t o t h e  c a r r y i n g  o n  o f  its o w n  b u s i n e s s ,  b u t  it 
c a n n o t  g o  o u t s i d e  a n d  l e g i s l a t e  g e n e r a l l y  o n  m a t t e r s  i n v o l v i n g  
p r o p e r t y  o r  o t h e r  r i g h t s ,  .a s  to s u c h  m a t t e r s ,  it s r e s o l u t i o n s  
h a v e  o n l y  t h e  e f f e c t  o f  a n  e x p r e s s i o n  of  o p i n i o n  a n d  no  
m o r e . " ) ;  H a w k s  v. B l a n d ,  9 *r.*2d 720, 72 1 (Okla. 1932) ("[a] 
r e s o l u t i o n  is t h e  m e r e  e x p r e s s i o n  of an  o p i n i o n  a n d  n o t  an 
e n a c t m e n t  o f  l a w . " ) ;  N e w p o r t  N e w s  F i r e  F i g h t e r s  A s s ' n ,
L o c a l  794 v. C i t y  o f  N e w p o r t  N e w s ,  30 7 F . S u p p .  1 1 1 3 ,  1 1 1 5  
( E.D .Va . 19 63) ( " [ T ] h e  r e s o l u t i o n  e x p r e s s e s  o n l y  t h e  o p i n i o n
o f t h a t  l e g i s l a t i v e  b o d y . " ) .
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m a y  p r o p o s e  c h a n g e s  in th e l a w  b y  e x e c u t i v e  o r d e r .  U n l e s s

t h e y  a r e  d i s a p p r o v e d  b y the  l e g i s l a t u r e  w i t h i n  s i x t y  d a y s  by

" r e s o l u t i o n  c o n c u r r e d  in  b y  a m a j o r i t y  o f  the  m e m b e r s  in

j o i n t  s e s s i o n .  . . .", s u c h  c h a n g e s  s h a l l  " b e c o m e  e f f e c t i v e19
a t  a d a t e  t h e r e a f t e r  to b e  d e s i g n a t e d  b y  th e g o v e r n o r . "

O n  t h e  s u b j e c t  o f m u n i c i p a l  b o u n d a r y  c h a n g e s ,  t h e  s t a t e

l o c a l  b o u n d a r y  c o m m i s s i o n  m a y  m a k e  r e c o m m e n d a t i o n s .  T h e y

b e c o m e  e f f e c t i v e  f o r t y - f i v e  d a y s  a f t e r  p r e s e n t a t i o n  to the

l e g i s l a t u r e  u n l e s s  v e t o e d  b y  a " r e s o l u t i o n  c o r c u r r e d  in by a20
m a j o r i t y  o f  t h e  m e m b e r s  o f  e a c h  h o u s e . "

T h e r e  a r e  s e v e r a l  n o t e w o r t h y  a s p e c t s  o f t h e s e  

e x p r e s s e d  p o w e r s .  F i r s t ,  t h e y  a r e  a c c o m p a n i e d  by s p e c i f i c  

t i m e  d e a d l i n e s .  S e c o n d ,  the d e a d l i n e s  a r e  d i f f e r e n t ,  s i x t y  

d a y s  in o n e  c a s e  a n d  f o r t y - f i v e  d a y s  in t h e  o t h e r .  O n e  m a y  

q u e s t i o n ,  if t h e r e  is an  i m p l i e d  l e g i s l a t i v e  v e ; o  p o w e r  in 

t h e c o n s t i t u t i o n ,  w h e t h e r  it is a c c o m p a n i e d  b y  a t i m e  limit, 

a n d  if so, w h a t  t h e  l i m i t  is. T h i r d ,  t h e  e x p r e s s e d  l e g i s­

l a t i v e  v e t o e s  a n n u l  p r o p o s e d  e x e c u t i v e  a c t i o n ,  t h e y  do not

19. Ar t . Ill S 23.

20. Ar t.  X § 12. W e  d o  n o t  a g r e e  w i t h  the 
d i s s e n t ' s  c h a r a c t e r i z a t i o n  o f  the p o w e r  g r a n t e d  in t h e s e  
t w o  p r o v i s i o n s  as  r u l e - m a k i n g  p o w e r ,  w h i c h  w e  s e e  as the 
p o w e r  t o  i n t e r p r e t  a n d  i m p l e m e n t  s t a t u t e s .  R a t h e r ,  t h e  
p o w e r  c o n t a i n e d  in t h e s e  p r o v i s i o n s  is t h e  p o w e r  t o c h a n g e 
s t a t u t e s ;  ‘-he r e f o r e ,  h e e x p r e s s i o n  o f  t h e s e  e x t r a o r d i n a r y  
p o w e r s  in t h e  c o n s t i t u t i o n  c a n n o t  be r e g a r d e d  as c a r r y i n g  
an  i m p l i c a t i o n  t h a t  g e n e r a l  a d m i n i s t r a t i v e  r u l e  m a k i n g  w a s  

m e a n t  t o  b e  f o r b i d d e n .
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-hange  e x i s  n g  law. T h e y  t h e r e f o r e  d o n o t  h a v e  t h e  s a m e  

p o t e n t i a l  f o r  t h e  d i s r u p t i o n  of  p u b l i c  e x p e c t a t i o n s  and  o n ­

g o i n g  e x e c u t i v e  p r o g r a m s  t h a t  the b l a n k e t  v e t o  in q u e s t i o n  

ha s . F o u r t h ,  t h e  l e g i s l a t i v e  v o t e  r e q u i r e d  f o r  t h e  e x e r c i s e  

o f  e a c h  o f  t h e  e x p r e s s e d  v e t o e s  is d i f f e r e n t .  R e - o r g a n i z a t i o n  

o r d e r s  m a y  b e  b l o c k e d  b y  a r e s o l u t i o n  o f  d i s a p p r o v a l  c o n ­

c u r r e d  in b y  a m a j o r i t y  o f  t h e  m e m b e r s  o f  the  l e g i s l a t u r e  in 
21

j o i n t  s e s s i o n ,  w h i l e  b o u n d a r y  c h a n g e  v e t o e s  r e q u i r e

d i s a p p r o v a l  b y  a r e s o l u t i o n  c o n c u r r e d  in b y  a m a j o r i t y  of
22

t h e  m e m b e r s  o f  e a c h  ho us e . S i n c e  t h e  S e n a t e  h a s  t w e n t y
23

m e m b e r s  a n d  th e  H o u s e  ha s forty, t h e s e  d i f f e r e n c e s  c a n  be 

q u i t e  i m p o r t a n t .  T h e  v o t e s  of t h i r t y  l e g i s l a t o r s  a re  

r e q u i r e d  to  f o r e s t a l l  a v e t o  t a k e n  in j o i n t  s e s s i o n ,  w h i l e  

t e n  s e n a t o r s  c a n  p r e v e n t  a v e t o  if t h e  v o t e  is to be by a 

m a j o r i t y  o f  t he  m e m b e r s  o f  e a c h  h o u s e .  H e r e ,  as  w i t h  t he  

d i f f e r i n g  t i m e  d e a d l i n e s  m e n t i o n e d  a b o v e ,  o n e  m a y  i n q u i r e  as 

to w h i c h  v o t i n g  m e t h o d  t h e  c o n s t i t u t i o n  w o u l d  i m p o s e  as p a r t  

of  an  i m p l i e d  g e n e r a l  l e g i s l a t i v e  v e t o  p o w e r .  T h e  a n s w e r ,  

o f  c o u r s e ,  is t h a t  th e  c o n s t i t u t i o n  c o n t a i n s  n o  c l u e.  In 

o u r  v i e w ,  t h e  s p e c i f i c i t y  w i t h  w h i c h  thi c o n s t i t u t i o n  d e a l s  

w i t h  t h e  l e g i s l a t i v e  v e t o  p o w e r s  it d o e s  g r a n t  l e a d s  

l o g i c a l l y  to t h e  c o n c l u s i o n  th at  n o  o t h e r  v e t o  p o w e r  is 

i m p l i e d .

21. Art. Ill 5 23.

22. Art.  X 5 12.

23. Art . II, 5 1.

/
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//

W e  a r e  a w a’-e o f  o n l y  t h r e e  c a s e s  w h i c h  h a v e

d e c i d e d  t h e  q u e s t i o n  w h e t h e r  a l e g i s l a t i v e  v e t o  is c o n -  
24

s t i t u t i o n a l .  T h e y  a r e  A t k i n s  v. U n i t e d  S t a t e s , 556 F . 2 d  

1 0 2 8  (Ct. Cl. 1 9 7 7 ) ,  c er t,  d e n i e d ,  434 U.S. 1 00 9,  54 L . E d . 2 d

/
III

75 1  (1978); O p i n i o n  of  t h e  J u s t i c e s , 83 A . 2d 738  (N.H.

19 50) ; a n d  R e i t h  v. S o u t h  C a r o l i n a  S*-ate H o u s i n g  A u t h o r i t y ,

(Ct. C . P . ,  i l t h  Jud. D i s t . ,  A u g .  28, 1 97 5 ) ,  r e v ' d  o n  o t h e r

25
g r o u n d s , 2 2 5  S . E . 2 d  847, 848 (S.C. 19 76).

24. T h e  d i s s e n t  s u g g e s t s  t h a t  o u r  c o m m e n t  in 
B o e h l  v. S a b r e  J e t  R oo m, Inc., 345 P . 2d 585 ( A l a s k a  1960), 
s u p p o r t s  an  a f f i r m a t i v e  a n s w e r  to t h i s  q u e s t i o n .  W e  s t a t e d  
t h a t  " (the l e g i s l a t u r e )  ha s  th e p o w e r  by r e s o l u t i o n  to a n n u l  
a n y  a g e n c y  o r  d e p a r t m e n t  r u l e  or r e g u l a t i o n . "  H o w e v e r ,  th e 
c o n s t i t u t i o n a l i t y  of  a n n u l m e n t  w a s  n o t  a r g u e d  in t h a t  ca se, 
a n d  o u r  s t a t e m e n t  o b v i o u s l y  w a s  n o t  a j u d g m e n t  o n  t h i s  
iss u e.

25. T h e  A m i c i  w o u l d  a d d  S i b b a c h  v. W i l s o n ,  312 
U.S. 1, 85 I..Ed. 479 (1940) to t h i s  list; h o w e v e r ,  the t y p e  
o f  v e t o  d i s c u s s e d  t h e r e  a p p a r e n t l y  e n t a i l e d  f o r m a l  la w  
e n a c t m e n t  an d,  t h e r e f o r e ,  the c a s e  h as  n o  r e l e v a n c e  to the 
q u e s t i o n  b e f o r e  us. S e e  A t k i n s  v. U n i t e d  S t a t e s ,  556 F . 2 d  
a t  1 06 0  a n d  n. 21. In B u c k l e y  v. V a l e o ,  424 U.S. 1, 140 r:. 
176, 46 L . E d .2d 659, 75 7  n. 176 (1976), th e  U n i t e d  S t a t e s  
S u p r e m e  C o u r t  f o u n d  it u n n e c e s s a r y  to p a s s  on the v a l i d i t y  
o f  a l e g i s l a t i v e  v et o,  b u t  J u s t i c e  W h i t e  in a c o n c u r r i n g  
o p i n i o n  i n d i c a t e d  he t h o u g h t  it w a s  c o n s t i t u t i o n a l .  424 
U.S.  at 2 8 4 - 8 5 ,  46 L . E d . 2 d  a t 8 3 8- 39 . S u b s e q u e n t l y ,  the 
C o u r t  o f  A p p e a l s  for th e  D i s t r i c t  o f  C o l u m b i a  a v o i d e d  t h e  
s a n e  i ? s u e ,  C l a r k  v. V a l e o ,  559 F.2d 642  (D.C. C i r . ) ( e n  
b a nc ) a f f 'd rem. sub. non. C l a r k  v. K i m m i t t ,  431 U.S. 950,
53 L .F d. 2< T ~2 bT ~(15*77) , ~ b u t  C i r c u i t  J u d g e  M a c K i n n c n  r e a c h e d  
t h e  t.erits in a v i g o r o u s  d i s s e n t  c r i t i c i z i n g  J u s t i c e  W h i t e ' s  
c o n c l u s i o n  in 3u cV. ley . 559 F . 2 d  at 685.
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/ T h e  N e w  H a n p s n i r e  c as e,  O p i n i o n  of  the J u s t i c e s ,

83 A . 2d 738 (N.H. 19 50 ) ,  i n v o l v e d  the  q u e s t i o n  w h e t h e r  a

r e o r g a n i z a t i o n  s t a t u t e  v i o l a t e d  the s t a t e  c o n s t i t u t i o n .  T h e

s t a t u t e  p r o v i d e d  t h a t  t h e  r e o r g a n i z a t i o n  p l a n  p r o p o s e d  by

the g o v e r n o r  w o u l d  b e c c m e  law if th e  two  l e g i s l a t i v e  h o u s e s

d i d  n o t  d i s a p p r o v e  it by  c o n c u r r e n t  r e s o l u t i o n .  T h e  c o u r t

c o n c l u d e d  t h a t  t h e  s t a t u t e  v i o l a t e d  the e n a c t m e n t  p r o v i s i o n s

of  th e  N e w  H a m p s h i r e  C o n s t i t u t i o n :

T h e  p r o c e d u r e  w h i c h  [the r e o r g a n l r a t o n  
s t a t u t e )  pro' id es  is in d i s t i n c t  c o n t r a s t  
to t h a t  c o n t e m p l a t e d  b y t h e C o n s t i t u t i o n .
C o n s e n t  is to b e  m a n i f e s t e d  by  s i l e n c e  
o r  a d j o u r n m e n t ,  ar.d d i s a p p r o v a l  by  
" c o n c u r r e n t  r e s o l u t i o n "  . . . (7)he c o n ­
t e m p l a t e d  p r o c e d u r e  v i o l a t e s  the c o n ­
s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  
s e p a r a t e  a c t i o n  by e a c h  h o u s e  of the  
L e g i s l a t u r e  . . . [T]he set w o u l d  d i s ­
p e n s e  w i t h  the  " p a s s a g e "  o f  a n y  m e a s u r e ,  
as th a t w o r d  is c o m m o n l y  us ed, a n d  w i t h  
the r e q u i r e m e n t  of p r e s e n t a t i o n  to the 
G o v e r n o r .  In a s e n s e  the  act p r o v i d e s  
for a r e v e r s a l  of th e  d e m o c r a t i c  p r o c e s s e s  
r e q u i r e d  b y  t h e  C o n s t i t u t i o n ,  for u n d e r  it 
the  G o v e r n o r  w o u l d  p r o p o s e  the  l e g i s l a t i v e  
■*ction, r a t h e r  t ha n a p p r o v e  or d i s a p p r o v e  of 
a c t i o n  t a k e n .  83 A . 2d at 741.

In F o u r ,  v. S o u t h  T a r o l l n a  S t a t o  H o u s i n g  A u t h o r i t y , 

(Ct. C . P . ,  1 1 t h  Jud. Di s t . ,  A u g .  28, 1975), r e v * d  on  o t h er 

g r o u n d s , 2 2 5  S . E . 2 d  847, 848 (S.C. 19 76) . the  S o u t h  C a r o l i n a  

C o u r t  of  C o m m o n  P l e a s  c o n s i d e r e d ,  i n ter a l i a , the v a l i d i t y  

of a s t a t u t o r y  p r o v i s i o n  s t a t i n g  tha t r e g u l a t i o n s  p r o m u l­

g a t e d  by t ho  H o u s i n g  A u t h o r i t y  sh all  be " n u l l  a n d v o i d  

u n l e s s  a p p r o v e d  by a c o n c u r r e n t  r e s o l u t i o n  of  t h e G e n e r a l



/
A s s e m b l y  at i t s  s e s s i o n  f o l l o w i n g  s u c h  p r o m u l g a t i o n . "  Th e

c o u r t  h e l d  t h a t  t h i s  p r o v i s i o n  v i o l a t e d  th e  c o n s t i t u t i o n a l

e n a c t m e n t  r e q u i r e m e n t s  b e c a u s e  " t h e  G e n e r a l  A s s e m b l y  m a y  n o t

p e r f o r m  a l e g i s l a t i v e  f u n c t i o n  b y  m e a n s  o f  a c o n c u r r e n t  
26

r e s o l u t i o n . "  T h e  co'* u a l s o  c o n c l u d e d  t n a t  t h e  p r o v i s i o n

i m p e r m i s s i b l y  i n f r i n g e d  o n  t h e  e x e c u t i v e ' s  p o w e r  to  a d -
27

m i n i s t c  a n d  e n f o r c e  t h e  laws. C n  a p p e a l ,  n e i t h e r  r u l i n g

w a s  c h a l l e n g e d ,  b u t  t h e  s t a t e  s u p r e m e  c o u r t  r e v e r s e d  on  th e

g r o u n d s  t h a t  the  l e g i s l a t i v e  v e t o  p r o v i s i o n  w a s  n o t  s e v e r -

28
a b l e  and , t h e x e f o r e ,  t he  w h o l e  a c t  w a s  u n c o n s t i t u t i o n a l .

T h e  a p p e l l a t e  c o u r t  a c c e p t e d  t h e  l o w e r  c o u r t ' s  r u l i n g  on  the

v e t o  p r o v i s i o n  a s t h e  l a w  o f t h e  c a s e  a n d  di d  n o t  p a s s  on 
29

t h e  is s ue .

Atkir.s v. U n i t e d  S t a t e s , 556 F . 2 d  10 28  (Ct. Cl.

1 9“*7) , c e r t ,  d e n i e d , <34 U.S. 1009, 54 L . E d . 2 d  751 (1978) 

i n v o l v e d  a s t a t u t e  e m p o w e r i n g  th e  P r e s i d e n t  to m a k e  

r e c o m n r n d a t i o n . s  for  j u d i c i a l  s a l a r y  i n c r e a s e s  a n d  t r a n s m i t  

t h e m  to C o n g r e s s ;  t h e  r o c o r m e n d a t . o n s  w o u l d  b e c o m e  e f f e c t i v e  

a f t e r  t h i r t y  d a y s  u n l e s s  d i s a p p t o v e d  by  e i t h e r  H o u s e .  It 

w a s  c l a i m e d  t h a t  t h i s  m e c h a n i s m  w a s  u n c o n s t i t u t i o n a l  b e c a u s e

/

26. R c i t h  v. S o u t h  C a r o l i n a  S t a t e  H o u s i n g
A u t h o r i t y ,  Op. at 9.

27. I_d. at  10.

28. 225  S .E .2d at 84 8 - 4 9 .

29. 22 5 S .E . 2d at 848.
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/
£*a t n o  c h a n g e  in t h e  l a w  w a s  a c c o m p l i s h e d  b y the  o n e - H o u s e

v e t o ,  b e c a u s e  t h e  P r e s i d e n t ' s  r e c o m m e n d a t i o n s  n e v e r  had  t h e

e f f e c t  o f  law. Id. a t  10 63. T h e  c o u r t  i m p l i e d  t h a t  for  o n e

H o u s e  t o  h a v e  t h e  a u t h o r i t y  to  m a k e  s u c h  a c h a n g e  w o u l d  be

u n c o n s t i t u t i o n a l :  " N o r  c o u l d  o n e  H o u s e  d o  a n y k .ng m o r e

t h a n  p r e s e r v e  e x i s t i n g  law. . ." Id. a t  1 06 4. In c o n t r a s t ,

t h e  a n n u l l m e n t  p r o v i s i o n s  of A S  4 4 . 6 2 . 3 2 0 ( a )  p e r m i t  th e

l e g i s l a t u r e  to  v o i d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h i c h  a r e  in

e f f e c t .  S u c h  r e g u l a t i o n s  a r e  l a w s  ir. e v e r y  m e a n i n g f u l  
31

s e n s e ,  a n d  a n n u l l i n g  a n y  c n e  o f  t h e m  e f f e c t s  a c h a n g e  in 

t h e  law.

IV

K e  t u r n  n o w  to a d i s c u s s i o n  o f  t h e  m a j o r  a r g u m e n t s  

of  s^ppeilee a n d  t h e  A m i c i .

T h e  f i r s t  is t h a t  s i n c e  A S  44 2 . 3 2 0 ( a )  w a s  p a s s e d

by  t h e  f i r s t  s t a t e  l e g i s l a t u r e ,  s e v e r a l  m e m b e r s  o f  w h i c h  h a d  

s e r v e d  in t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  a n d  w a s

31. 1 Mezir.es, S t e i n  & G r u f f ,  A d m i n i s t r a t i v e  L a w
S 1 . 0 2 [ 2 ]  a t 1 - 4 5  (197 7) ; 2A S u t h e r l a n d ,  S t a t u t e s  an d  
S t a t u t o r y  C o n s t r u c t i o n  S 4 9 . 0 5  at 2 4 0  (4th e d . S a n d s  19 73) , 
w h i c h  s t a t e s :

A n  a d m i n i s t r a t i v e  a g e n c y  n a y  be v e s t e d  
w i t h  th e  p o w e r  to p r o m u l g a t e  l e g i s l a t i v e  
i r t e r p r c t i v c  r u l e s  w h i c h  h a v e  t h e f o r c e  
a n d  e f f e c t  o f  law. S u c h  p o w e r s  m u s t  be 
l i m i t e d  b y  a s t a n d a r d ,  and,  w h e n  e x e r c i s e d ,  
t h e  e n s u i n g  r e g u l a t i o n s ,  if w i t h i n  the 
s t a n d a r d s ,  h a v e  t he  s a m e  e f f i c a c y  as an 
o r i g i n a l  s t a t u t e  e n a c t e d  by th e  l e g i s l a­

ture . ( F o o t n o t e  e m i t t e d ) .
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y'pproved b y  G o v e r n o r  E g an , w h o  h a d  b e e n  c h a i r m a n  o f  the

c o n v e n t i o n ,  a s t r o n g e r  t h a n  u s u a l  p r e s u m p t i o n  of  c o n s t i -
32

t u t i o n a l i t y  s h o u l d  b e  a p p l i e d .  W e  n e e d  n o t  p a u s e  to 

d e b a t e  t h a t  p o i n t .  W h a t e v e r  t h e  s t r e n g t h  o f  t h e p r e s u m p t i o n  

m i g h t  be, it w i l l  be  o v e r c o m e  if t h e  s t a t u t e  c a n n o t  be  

s q u a r e d  w i t h  a r e a s o n a b l e  r e a d i n g  o f  t h e  c o n s t i t u t i o n .

T h a t ,  in o u r  o p i n i o n  is the s i t u a t i o n  he re.

T h e  A m i c i  a r g u e  t h a t  s i n c e  th e  l e g i s l a t u r e  m a y  

d e l e g a t e  l a w - m a k i n g  p o w e r  to a n  a d m i n i s t r a t i v e  a g e n c y ,  it 

f o l l o w s  t h a t  it m a y  r e s e r v e  to  i t s e l f  a p a i t  o f t h e  d e l e ­

g a b l e  p o w e r ,  a n d  t h a t  a d e l e g a t i o n  c a n  be m a d e  s u b j e c t  to a 

c o n d i t i o n  t h a t  th e  l e g i s l a t u r e  m a y  l a t e r  c h a n g e  t h »  t e r m s  of  

th e  d e l e g a t i o n  b y  i n f o r m a l  a c t i o n .  T h e  a n s w e r  to t h i s  

a r g u m e n t ,  in o u r  o p i n i o n ,  is t h a t  w h i l e  t h e  l e g i s l a t u r e  c a n  

d e l e g a t e  t h e  p o w e r  to  m a k e  l a w s  c o n d i t i o n a l l y ,  th e  c o n d i t i o n  

m u s t  be  l a w f u l  a n d  m a y  n o t  c o n t a i n  a g r a n t  o f p o w e r  to a n y  

b r a n c h  o f  g o v e r n m e n t  to f u n c t i o n  in a m a n n e r  p r o h i b i t e d  b y  

th e  c o n s t i t u t i o n .  T h e  l e g i s l a t u r e  is b o u n d  to a c t  in 

a c c o r d a n c e  w i t h  t h o c o n s t r a i n t s  p r o v i d e d  in a r t i c l e  II of  

t h e c o n s t i t u t i o n .  T h e  f a c t  t h a t  it ca n  d e l e g a t e  l e g i s l a t i v e  

p o w e r  t o  o t h e r s  w h o  a r e  n o t  b o u n d  b y  a r t i c l e  II d o e s  no*.

32. T h e  s a m e  a r g u m e n t  w a s  u n s u c c e s s f u l l y  m a d e  
in B r a d n e r  v. H a m m o n d ,  55 3 P . 2d 1, 4 nn. 4 & 5 ( A l a s k a  

1976) .
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/ . a n  t h a t  it c a n  d e l e g a t e  t h e  s a m e  p o w e r  to i t s e l f  and, in

the p r o c e s s ,  e s c a p e  f r o m  t h e  c o n s t r a i n t s  u n d e r  w h i c h  it m u s t  
33

o p e r a t e .

T o  i l l u s t r a t e  t h i s  p o i n t  w e  m a y  a s s u m e  t h a t  t h e  

l e g i s l a t u r e  h a s  the  p o w e r  to e s t a b l i s h  an i n d e p e n d e n t  a g e n c y  

w h i c h  w o u l d  h a v e  t h e  p o w e x  to d i s a p p r o v e  of a g e n c y  r e g u l a­

ti o n s .  S i n c e  t h e  a g e n c y  v o u l d  be a p a r t  of  t h e  e x e c u t i v e  

d e p a r t m e n t  t h e  a r t i c l e  II c o n s t r a i n t s  o n  l e g i s l a t i v e  a c t i o n  

w o u l d  n o t  g o v e r n  i t s  f u n c t i o n s .  C o u l d  t h e  l e g i s l a t u r e  

i n s t e a d  c o n v e y  to i t s  o w n  m e m b e r s  t h e  p o w e r  to a ct  as s u c h  

an a g e n c y  f r e e  f r o m  t h e s e  c o n s t r a i n t s ?  T h e  a n s w e r ,  w e

t h i n k ,  is c l e a r l y  n o  f o r  t h a t  w o u l d  a m o u n t  to d u a l  o f f i c e -
34

h o l d i n g ,  p r o h i b i t e d  by  a r t i c l e  II, s e c t i o n  l>, a n d  w o u l d  

i n f r i n g e  on  th e  e x e c u t i v e  a p p o i n t m e n t  p o w e r  s e t  o u t  in

33. "A d e l e g a t i o n  w h i c h  d i s p e r s e s  p o w e r  is n ot  
n e c e s s a r i l y  c o n s t i t u t i o n a l l y  e q u i v a l e n t  to o n e  w h i c h  c o n­
c e n t r a t e s  p o w e r  in th e  h a n d s  o f  the d e l e g a t i n g  a g e n c y . "
W a t s o n , C o n g r e s s  S t e p s  Out: A Lo o k at C o n g r e s s i o n a l  C o n t r o l
of  th e  E x e c u t i v e , 63 C a l . L. Rev! T fT , fOb/ n. 4 30 (T9TFT!

34. Art. II, S 5 p r o v i d e s  in r e l e v a n t  pa rt:

D i s q u a l i f i c a t i o n s . N o  l e g i s l a t o r  
m a y  h o l d  a n y  o t h e r  o f f i c e  o r p o s i t i o n  
of p r o f i t  u n d e r  t h e  U n i t e d  S t a t e s  o r  t h e  
S ta t e .



y

article III, section 26. While the power to void agency 

regulations could be exercised by either the l e g i s l a t u r e , or 

by an agency, when the legislature exercises such power it 

must do so while acting as a legislature. It may not grant 

itself the power to act as an agency.

It might be supposed that if the legislature could 

condition the val idity of a regulation upon the subsequent 

disapproval by both of its houses by concurrent resolution, 

it co uld condition the same upon disapproval by a com-

35

35. Art. Ill, S 26 p r o v i d e s :

B o a r d s  a n d C o m m i s s i o n s . W h e n  a 
b o a r d ' o r  c o m m i s s i o n  is at t h e  h e a d  of  
a p r i n c i p a l  d e p a r t m e n t  o r  a r e g u l a t o r y  
o r  q u a s i - j u d i c i a l  a g e n c y ,  its m e m b e r s  
s h a l l  be a p p o i n t e d  b y  the g o v e r n o r ,  
s u b j e c t  to c o n f i r m a t i o n  by  a m a j o r i t y  
of  t h e  m e m b e r s  o f t h e  l e g i s l a t u r e  in 
j o i n t  s e s s i o n ,  an d  m a y  be r e m o v e d  
as p r o v i d e d  by  law. T h e y  s h a l l  be 
c i t i z e n s  o f the  U n i t e d  S t a t e s .  T h e  
b o a r d  o r  c o m m i s s i o n  m a y  a p p o i n t  a 
p r i n c i p a l  e x e c u t i v e  o f f i c e r  w h e n  
a u t h o r i z e d  by  law, b ut  t h e  a p p o i n t­
m e n t  s h a ll  be s u b j e c t  to th o a p p r o v a l  

of  t h e  g o v e r n o r .

See,  e . g . , B u c k l e y  v. V a l e o ,  424 U . 1. 1, 1 1 8 - 4 3 ,
46 L .E d.  2d <5^9, “74 4- 58  h o l d i n g  t h a t  F e d e r a l  E l e c t i o n s  
C o m m i s s i o n  m e m b e r s  w e r e  n e c e s s a r i l y  " O f f i c e r s  of t h e U n i t e d  
S t a t e s "  b e c a u s e ,  a m o n g  o t h e r  r e a s o n s ,  o f  t h e i r  a d m i n i s t r a t i v e  
r u l e - m a k i n g  p o w e r ,  a n d  t h e r e f o r e  c o u l d  n o t  be a p p o i n t e d  by  
C o n g r e s s ;  P e o p l e  v. T r e m a i n e ,  168 N.E.  817 (N.Y. 1929) 

d i s c u s s e d  i n f r a ,  pp. 25- 26 .
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’ appeals struck down a statute granting certain legislative 
committee chairmen the power to disapprove of the allocation 
of lump sum appropriations to an executive agency. The 
court acknowledged that the legislature might itself legis­
late the allocation, or it could delegate the responsibility 
to an executive agency. It could not, however, delegate the 
responsibility to one, or more than one, of its members:
"The Legislature might make the segregation itself, but it 
may not confer administrative powers upon its members 
without giving them, unconstitutionally, civil appointments 
to administrative offices. It might by general law confer 
the power of segregation or approval of segregation upon any 
one but its own nemDers . . . but the Constitution . . . 
makes its own members ineligible to such an appointment."
I d . at  822. S e e  a l s o , S t o c k m a n  v. l.eddy, 129 P. 220, 223 

(Colo. 19 12 ) ; Brar.lrtte v. S t r i n g e r , 195 S.E. 257, 264 (S.C. 

1 9 3 8 ) .  C o n t r a , O p i n i o n  of th e J u s t i c e s , 266 A . 2d 823 (N.H. 

19 7 0 ) .

T h e  A p p e l l e e  a l s o  a r g u e s  t h a t  l e g i s l a t i v e  o v e r ­

s i g h t  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s  is d e s i r a b l e  a n d  th at  

s u c h  o v e r s i g h t  c a n  n o t  t a k e  p l a c e  e f f e c t i v e l y  if it m u s t  

f o l l o w  t h e  p a t h  o f  l e g i s l a t i o n  p r e s c r i b e d  by  a r t i c l e  II. 

T h e r e  a r e  t w o  a n s w e r s  to t h i s  a r g u m e n t .  F ir s t ,  and m o s t  

i m p o r t a n t ,  the q u e s t i o n  of  w h e t h e r  th e  l e g i s l a t u r e  m i g h t



/
/ perform a task more efficiently if it did not have to follow 

article II is essentially irrelevant. Since article II 
applies, the question of whether efficiency take primacy 
over other goals must be taken to have been answered by our 
constitutional framers. Second, at least according to a 
recent case study, the legislative veto has been unimpres­
sive in practice. See Bruff e> Gellhorn, Congressional 
Control of Administrative Regulation: A Study of Legis­
lative Vetoes, 90 Harv. L. Rev., 1369 (1977). That study 
concludes, essentially, that the legislative veto encourages 
secretive, poorly informed, and politically unaccountable 
legislative action. Id. at 1409-20. It is consequences 
such as these that the enactment provisions of our con­
stitution are designed to guard against. See discussion, 
s u p r a , pp. 7-10.

?\ppellee a l s o  m a k e s  an a r g u m e n t  b a s e d  on t h e  

d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s .  K u l e - m a k i n g  is e s s e n­

t i a l l y  a l e g i s l a t i v e  r a t h e r  t h a n  e x e c u t i v e  f u n c t i o n  a n d  so, 

the a r g u m e n t  g o e s ,  b r o a d  l a t i t u d e  m u s t  b e  a f f o r d e d  the 

l e g i s l a t u r e  to a c t  a s it s e e s  f i t  in t h i s,  th e  c o r e  a r e a  

o f  i t s  c u t i e s .  T h i s  a r g u m e n t  is e s s e n t i a l l y  i n c o n s i s t e n t  

w i t h  t h e  r e q u i r e m e n t s  p r e s c r i b e d  in a r t i c l e  II of t h e  

c o n s t i t u t i o n  w h i c h  m u s t  b e  o b s e r v e d  in t h e  p r o c e s s  of 
l e g i s l a t i o n .  T h e  l e g i s l a t u r e  is n o t  f r e e  to i g n o r e  t h e s e  

r e q u i r e m e n t s .  See, d i s c u s s i o n  s u p r a , pp. 7-10.
- 2 7 -



A p p e l l e e  f i n d s  it s i g n i f i c a n t  t h a t  t h e A l a s k a

/  C o n s t i t u t i o n  c o n t a i n s  n o  p r o v i s i o n  l i k e  t n a t  in s e c t i o n  7,
/  38

c l a u s e  3 o f  a r t i c l e  I o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n

w h i c h  a u t h o r i z e s  t h e  e x e c u t i v e  to v e t o  l e g i s l a t i v e  r e s o l u t i o n s ,

a n d  t h a t  e x e c u t i v e  i n v o l v e m e n t  in th e  e n a c t m e n t  o f  r e s o l u t i o n s

w a s  n o t  d e e m e d  n e c e s s a r y  b y  t h e  f r a m e r s  of  t h e  s t a t e

c o n s t i t u t i o n .  T h i s  p o i n t ,  h o w e v e r ,  d o e s  n o t  a d v a n c e

A p p e l l e e ' s  c a se . U n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  j o i n t
39

r e s o l u t i o n s  a r e  o n e  m e a n s  b y w h i c h  l a w s  a r e  e n a c t e d ;  t h e y  

a r e  t h e r e f o r e  n a t u r a l l y  i n c l u d e d  a m o n g  t h o s e  l e g i s l a t i v e  

a c t s  s u b j e c t  to P r e s i d e n t i a l  veto. H o w e v e r ,  u n d e r  th e  s t a t e  

c o n s t i t u t i o n  r e s o l u t i o n s  a r c  n o t  an  a l t e r n a t i v e  lav  e n a c t m e n t  

p r o c e s s ,  a n d  t h e r e f o r e  t h e r e  is no  n e e d  to  m a k e  t h e m  s u b j e c t  

to an  e x e c u t i v e  ve to .

38. T h i s  c l a u s e  p r o v i d e s :

E v e r y  O r d e r ,  R e s o l u t i o n ,  or  V o t e  to  w h i c h  
th e C o n c u r r e n c e  of t h e  S e n a t e  an d  H o u s e  
of  R e p r e s e n t a t i v e s  m a y  be n e c e s s a r y  
( e x c e p t  on  a q u e s t i o n  of  a d j o u r n m e n t )  
s h a l l  be p r e s e n t e d  to the  P r e s i d e n t  of 
the  U n i t e d  S t a t e s ;  a n d  b e f o r e  th e S a m e  
s h a l l  t a k e  E f f e c t ,  s h a l l  be a p p r o v e d  by 
him, o r  b e i n g  d i s a p p r o v e d  b y  hin, s h al l  
be r c p a s s e d  b y  t v o  t h i r d s  of  th e  S e n a t e  
a n d  H o u s e  o f  R e p r e s e n t a t i v e s ,  a c c o r d i n g  
to t h e  R u l e s  a n d  L i m i t a t i o n s  p r e s c r i b e d  
in t h e  C a s e  o f a B i l l .  ( E m p h a s i s  a d d e d ] .

39. U n i t e d  S t a t e s  e x  rel. L e v e y  v. S t o c k s l a g e r ,  

129 U.S. 470, 32 L .E d.  7 8 5  (1389).
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T h e  A n i c i  c o n t e n d  t n a t  s i n c e  A S  4 4 . 6 2 . 3 2 0 ( a )  w a s

i t s e l f  p a s s e d  in a c c o r d a n c e  w i t h  a l l  c o n s t i t u t i o n a l  m a n d a t e s

a n d  s i n c e  t h e  g o v e r n o r  h a d  t h e  o p p o r t u n i t y  to v e t o  t h e

s t a t u t e ,  c o n s t i t u t i o n a l  r e q u i r e m e n t s  h a v e  b e e n  s a t i s f i e d

w i t h  r e s p e c t  t o  s u b s e q u e n t  a c t s  o f  t h e  l e g i s l a t u r e  t a k e n

p u r s u a n t  t o t h e  s t a t u t e .  In o t h e r  w o r d s ,  b y  v i r t u e  o f  o n e

e n a c t m e n t  a p p r o v e d  b y  t h e  g o v e r n o r ,  t h e l e g i s l a t u r e  c a n

f r e e  i t s e l f ,  in c e r t a i n  i n s t a n c e s ,  o f  the  c o n s t i t u t i o n a l

c o n s t r a i n t s  t h a t  w o u l d  o t h e r w i s e  g o v e r n  its a c t i o n s .  S u c h

a n  e n a c t m e n t  w o u l d  i m p e r m i s s i b l y  p r e s e r v e  l e g i s l a t i v e  p o w e r

p o s s e s s e d  a t  o n e  i n s t a n t  in t i m e  fo r  f u t u r e  p e r i o d s  w h e n  t h e

l e g i s l a t u r e  m i g h t  o t h e r w i s e  b e  i n c a p a b l e  of a c t i n g  b e c a u s e
40

o f  t h e  e x e c u t i v e  v et o.  It w o u l d  a l s o  d o a w a y  w i t h  t h e  

f o r m a l  s a f e g u a r d s  o f  a r t i c l e  II w h i c h  a r e  m e a n t  to  a c c o m p a n y  

l a w - m a k i n g .  T h e  r e q u i r e m e n t s  o f  t h e  c o n s t i t u t i o n  m a y  n o t  be 

e l i m i n a t e d  in t h i s  f a s h i o n .

R E V E R S E D  A N D  R E M A N D E D  w i t h  d i r e c t i o n s  to e n t e r  

p a r t i a l  s u m m a r y  j u d g m e n t  in f a v o r  o f  th e s t a t e  as to t h e  

e f f e c t  of th e  co. c u r r e n t  r e s o l u t i o n  a n d  fo r f u r t h e r  p r o ­

c e e d i n g s  .

40. S e e  W a t s o r , C o n g r e s s  S t e p s  Ou t : A  L o o k  at
C o n g r e s s i o n a l  C o n t r o l  o f  t h e  E x e c u t i v e ,  < 1  C a l Y  L. R e v . §83
at  i 067  ( 1 9 7 5 H
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,’£VER, C h i e f  J u s t i c e ,  w i t h  w h o m  C O N N O R ,  J u s t i c e ,  joins,
r e n t i n g .

I

I b e l i e v e  t h a t  t h e  l e g i s l a t i v e  p o w e r  to a n n u l  

a d m i n i s t r a t i v e  r e g u l a t i o n s  b y  c o n c u r r e n t  r e s o l u t i o n  is c o n s t i­

t u t i o n a l .  In m y  o p i n i o n ,  t h e  m a j o r i t y  r e a s o n i n g  is f a l l a c i o u s  

in e q u a t i n g  r e g u l a t i o n s  w i t h  l a w s  p a s s e d  b y  t h e  l e g i s l a t u r e .  

T h e  l i t a n y  o f c o n s t i t u t i o n a l  r e q u i r e m e n t s  o u t l i n e d  in t h e  

m a j o r i t y  o p i n i o n  is i n d e e d  m a n d a t e d  fo r  t h e  p a s s a g e  of a 

b i l l  i n t o  law. T h e  c o n s t i t u t i o n ,  h o w e v e r ,  m a k e s  n o n e  of 

t h o s e  r e q u i r e m e n t s  applicable to r e g u l a t i o n s .  In fact, th e  

c o n s t i t u t i o n  is silent as to t h e  p r a c t i c e  of  d e l e r a t i n g

authority by the legisl ature to the executive or administra-
1

tive agencies for p r omulgation of regulations. Regulations 

may be promulgated w i t h o u t  having each regulation confined 

to one subject, a descriptive title, a specific form of 

enactment clause, three readings on three separate days, the 

vote of each member adopting the regulation recorded, a 

majority vote of each house of the legislature, a public 

record of the vote cast, being subject to veto by the governor,

1. The c o nstitution does puthorize " [r'eguiatcry, 
quasi-ju d i c i a l  and temporary agencies" to be established by 
law. Art. Ill, § 22. There are no constitutional requirements
for p r o m u l g a t i o n  of regulations.



/*.

3 9 0 -day waiting period befcre becoming effective. N e v e r­

theless, the majority does rot question the authority of the 

legislature to delegate the power to promulgate regulations 

without these safeguards. It seems to me that if the legis­

lature, in authorizing regulations, cannot condition that 

r-uthoritv with a reasonable provision for oversight bec-jse 

the annulment of a regulation is equated with repeal of a 

statute, then the regulation itself mus t be considered 

invalid as nor having been passed w’ith the requirements 

necessary for enacting a bill into law.

T h i s  i s s u e  w a s  c o n s i d e r e d  b y  t h i s  c o u r t  s h o r t l y  

a f t e r  s t a t e h o o d  in B o e h l  v. S a b r e  J e t  Room, I n c . , 319 P . 2d 

585, 588 ( A l a s k a  1 96 0 ) ,  w h e r e  w e s t a t e d :

T h e  l e g i s l a t i v e  p o w e r  of  t h e  s t a t e  "is 
v e s t e d  in a l e g i s l a t u r e . "  It is .’r g u e d  
t h a t  b e c a u s e  of  t h i s  c o n s t i t u t i o n a l  p r o­
v i s i o n  t h e  p o w e r  m a y  n o t  b e d e l e g a t e d .

B u t  s u c h  a s t r i c t  t h e o r y  of s e p a r a t i o n  
of •«”>*• g i g n o r e s  r e a l i t i e s  a n d  th e
p r a c t i c a l  n e c e s s i t i e s  of  g o v e r n m e n t .  T h e  
U n i t e d  S t a : e s  S u p r e m e  C o u r t  h a s  s a i d  th a t  
d e l e g a t i o n  by  C o n g r e s s  h a s  l o n g  b e e n  
r e c o g n i z e d  as n e c e s s a r y  in o r d e r  t h a t  tho 
e x e r t i o n  of l e g i s l a t i v e  p o w o r  d o e s  n^ t 
b e c o m e  a f u t i l i t y ,  a n d  t h a t  n e c e s s i t y  
f i x e s  a p o i n t  b e y o n d  w h i c h  it is u n r e a­
s o n a b l e  a n d  i m p r a c t i c a b l e  to c o m p e l  tho  
l e g i s l a t u r e  to p r e s c r i b e  d e t a i l e d  ru le s.
[ F o o t n o t e s  o m i t t e d . )

2

2. AS <14.62.180 d o e s  s p e c i f y  that, w i t h  z o r t a i n  
e x c e p t i o n : ,  r e g u l a t i o n s  b e c o m e  e f f e c t i v e  or. the 3 0 t h  d a y  a f t e r  
f i l i n g  b y the liouter-ir.t g o v e r n o r .



one of the  b a s e s  s p e c i f i e d  in B o e h l  f o r  u p h o l d i n g  th i s p o w e r

of  th _ l e g i s l a t u r e  to d e l e g a t e  r e g u l a t o r y  a u t h o r i t y  w a s  the 

i d e n t i c a l  r i g h t  to a n n u l  r e g u l a t i o n s  w h i c h  t h e  m a j o r i t y  n o w  

f i n d s  to b e  u n c o n s t i t u t i o n a l .  In B o e h l  w e  st a t e d :

It a l s o  is n o t  e s s e n t i a l ,  in orde.. to 
s u s t a i n  t h e  g r a n t  o f  a u t h o r i t y ,  t h a t  the 
l e g i s l a t u r e  c i r c u m s c r i b e  ad m in is tr at i ve * 
d i s c r e t i o n  b y  e x p r e s s  s t a n d a r d s  of  a c t i o n  
in o r d e r  t h a t  t h e  o p p o r t u n i t y  f o r  c a p r i­
c i o u s  ex r c i s e  o f  p o w e r  w i l l  n o t  e xi s t .
T h e r e  is s l i g h t  d a n c e r  of  th at. T h e  e x­
e r c i s e  o f  the  b o a r d ' s  p o w e r s  is h e d g e d  
a b o u t  b y  s u b s t a n t i a l  s a f e g u a r d s .  B e f o r e  
the  b o a r d  m a y  a c t  it m u s t  c o n d u c t  a 
p u b l i c  h e a r i n g  a n d  a f f o r d  a n y  i n t e r e s t e d  
p e r s o n  t h e  o p p o r t u n i t y  to b e h e a r d ,  an d 
it m u s t  t h e n  " c o n s i d e r  all r e l e v a n t  
m a t t e r  p r e s e n t e d  to it." T h e r e  is a m p l e  
o p p o r t u r J  t y for j u d i c i a l  r e v i e w ;  for  "an y 
i n t e r e s t e d  p e r s o n  m a y  o b t a i n  a j u d i c i a l  
d e c l a r a t i o n  as to t h e v a l i d i t y  c f  a n y  
r e g u l a t i o n  * * ". F i n a l l y ,  t h e r e  is 
l e g i s l a t i v e  s u p e r v i s i o n .  T h e  l e g i s l a t u r e ,  
w h i c h  m e e t s  a n n u a l l y ,  m a y  r e v i s e  t h o  s t a­
tu t e  a n d  th us  r e s t r i c t  th e b o u n d s  o f  a d ­
m i n i s t r a t i v e  a c t i o n ;  it h a s  the p o w e r  by 
r e s o l u t i o n  to a n n u l  a n y  a g e n c y  or  d e p a r t­
m e n t  r u l e  or r e g u l a t i o n : a n d  th e  L e g i s -  
l a t i v e  C o u n c i l ,  a n i n t e r i m  l e g i s l a t i v e  
c o m m i t t e e  c h a r g e d  w i t h  th e d u t y  o f  m a k ­
ing r e c o m m e n d a t i o n s  tc t h e  l e g i s l a t u r e ,  
m u s t  a n n u a l l y  r e v i e w  all a g e n c y  r e g u l a­
t i o n s  to d e t e r m i n e  if the  l e g i s l a t i v e  
i n t e n t  is b e i n g  c o r r o c t l y  f o l l o w e d .

349 P . 2d at 5 90  ( e m p h a s i s  a d d e d ) (f o o t n o t e s  o m i t t e d ) .

In m y  o p i n i o n ,  th e m a j o r i t y  m i s s t a t e s  tho  q u e s t i o n

p r e s e n t e d  as bi .ng w h e t h e r  th o l e g i s l a t u r e  c a n  e x e r c i s o  its

l e g i s l a t i v e  p o w e r  w i t h o u t  t h e  u s u a l  c o n s t i t u t i o n a l  s a f e g u a r d s .

T h e  r e a l  q u e s t i o n  is w h e t h e r ,  h a v i n g  e x e r c i s e d  its l e g i s l a t i v e

p o w e r ,  s u b j e c t  to all t h o s e  s a f o g u a r d s ,  it n a y  c o n d i t i o n  tho
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...«jiegation of regulatory power to an executive agency upon a 

provision for legislative oversight. I agree with our state- 

r.ent in B o e h l that the legislature has that power.

II

The advent of the industrial revolution vastly 

increased and complicated the tasks of legislatures. Due to 

limits of time and specialized expertise, legislatures have 

fc \nd it impossible to prescribe laws adequately covering 

the tremendously varied and intricate forms of social r e l a­

tionships arising out of the proliferation of business,

m a n u f a c t u r i n g ,  t r a d e ,  t r a n s p o r t a t i o n ,  c o m m u n i c a t i o n  and
3

c o m m e r c i a l  e n t e r p r i s e s .  Of n e c e s s i t y ,  l e g i s l a t i v e  a u t h o r i t y  

h a d  to b e d e l e g a t e d  to a d m i n i s t r a t i v e  a g e n c i e s .  N e v e r t h e l e s s ,  

b o t h  in E n g l a n d  a n d  in t h e  U n i t e d  S t a t e s ,  e f f o r t s  w e r e  

i n i t i a t e d  to m a i n t a i n  s o m e  c o n t r o l s  o v e r  b r o a d  d e l e g a t i o n s

o f  a u t h o r i t y .

3. S e e  g e n e r a l l y  S t o n e ,  T h e  T w e n t i e t h  C e n t u r y
A d m i n i s t r a t i v e  E x p l o s i o n  a n a  A f t e r ,  52 C a l i f .  kev. 513 ~   .-----------------------
U ? 5 l J  .

4. S e e  B o i s v o r t ,  A  L e g i s l a t i v e  T o o l  for S u p e r - 
v i j ii n of A d m i n i s t r a t i v e  A g e n c i e s :  T h e  L a y i n g  S y s t e m , 25
For dr.am L~ R e v . 6 3 6  (1957) ; S c h w a r t z , L e g i s l a t  iv e C o n t r o l  
c f A d m i n i s t r a t i v e  R u l e s  a n d  R e g u l a t i o n s :  T h e  A m e r i c a n
E x p e r i e n c e , 30 N .Y .U . Li RoVi 1 0 3 9  (1955) ( h e r e i n a f t e r  c i t e d  
as S c h w a r t z ) ; C a r r ,  L e g i s l a t i v e  C o n t r o l  of A d m i n i s t r a t i v e 
R u l e s  ar.d R e g u l a t i o n s  : P a r l i a m e n t a r y  S u p e r v i s i o n  m  Bri  : c i n ,
30 N .Y .U . L. Rev. 1 0 4 5  (1955/. '

f
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w h e r e b y  an  a d m i n i s t r a t i v e  o r d e r  or r e g u l a t i o n  m u s t  be  l a i d

b e f o r e  P a r l i a m e n t  f or  a s p e c i f i e d  p e r i o d  o f t i m e  b e f o r e

b e c o m i n g  e f f e c t i v e .

P a r l i a m  sntary c o n t r o l  o v e r  a d m i n­
i s t r a t i v e  r u l a s  a n d  r e g u l a t i o n s  
. . .  is a s s e r t e d  p r i n c i p a l l y  
t h r o u g h  p r o v i s i o n s  i n e n a b l i n g  s t a t­
u t e s  t h a t  r u l e s  m a d e  - n d e r  t h e m  
s h a l l  b e  l a i d  b e f o r e  P a r l i a m e n t .
T h i s  is c u s t o m a r i l y  c o m b i n e d  w i t h  a 
p r o v i s i o n  in t h e  stc ute, e i t h e r  
t h a t  t h e  r u l e  s h a l l  .iOt be o p e r a­
t i v e  u n t i l  it is a p p r o v e d  b y  r e s o l u­
tion,  e i t h e r  of b o t h  H o u s e s  or  of 
the H o u s e  o f  C o m m o n s  a l o n e  . . . , 
or t hat , if w i t h i n  f o r t y  d a y s  a r e s o­
l u t i o n  is p a s s e d  b y  e i t h e r  H o u s e  fo r  
a n n u l l i n g  t h e  r u l e ,  t h e  r u l e  is to be 

v o i d  . . . . 3

In t h e  U n i t e d  S t a t e s ,  t h e  i s s u e  o f  w h e t h e r  a

l e g i s l a t u r e  c a n  ”e s e r v e  to i t s e l f  t h e  p o w t r  to d i s a p p r o v e

a d m i n i s t r a t i v e  r e g u l a t i o n s  h a s  b e e n  b r e w i n g  for m o r e  t h a n  

6
f o r t y  y e a r s .  T h e  e a r l y  s t a g e s  of t h e  d i s p u t e  i n v o l v e d  the  

R e o r g a n i z a t i o n  A c t s  o f  t h o  1 9 3 0 ' s a n d  1 9 4 0 ' s  w h i c h  p r o v i d e d  

th a t e x e c u t i v e  r e o r g a n i z a t i o n  p l a n s  b e c a m e  e f f e c t i v e  s i x t y  

d a y s  a f t e r  t r a n s m i s s i o n  to C o n g r e s s ,  u n l e s s  withi* t h a t

E n g l a n d  has long u t i l i z e d  the layi n g system,

3. S c h w a r t z ,  s u p r a  n o t e  4, a t 1 0 3 2 - 3 3 .

6. C l a r k  v. V a l e o ,  559  F . 2 d  642, 6 4 9 - 5 0  (D.C. 
C ir .) (on ba nc) (:;cr c u r i a m ) ,  a f f ' d  me n . s u b  n o n . ,  C l a r k  v. 
P.-mm i t , 4 i T T T s .  950, 43 L. Ed'.' i'd" 2 S’/ ~ ( 1 5 T 7 )  .
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p e r i o d  C o n g r e s s  d i s a p p r o v e d  b y  r e s o l u t i o n .  F e d e r a l  a c t s

i n c o r p o r a t i n g  s i m i l a r  p r o v i s i o n s  h a v e  p r o l i f e r a t e d  in r e c e n t  

‘ 8
y e a r s .  V e t  n o  f e d e r a l  c o u r t  h a s  s c u a r e l y  e v a l u a t e d  the

v a l i d i t y  o f  p r o v i s i o n s  r e s e r v i n g  to C o n g r e s s  th e  p o w e r  to
&

d i s a p p r o v e  a d m i n i s t r a t i v e  r e g u l a t i o n s .

7

Ill

I a g r e e  w i t h  t h e  m a j o r i t y  t h a t  t h e r e  is s c a n t  c a s e

I
a u t h o r i t y  o n  t h e  s p e c i f i c  i s s u e  in th e  U n i t e d  S t a t e s .  O u r  

c o u r t ,  h o w e v e r ,  h a s  f a v o r a b l y  d i s c u s s e d  th e  l e g i s l a t i v e  v e t o  

in 3 o e h l .

T h e  h o l d i n g  in A t k i n s  v. U n i t e d  S t a t e s , 556 F . 2 d  

1023  (Ct. Cl. 1977) (en b a n c ) (p e r  c u r i a m ) , c e r t . d e n i e d ,  434 

U.S. 10 09, 54 L. Ed. 2d 7 5 1  (1978), s u p p o r t s  t h e  p o s i t i o n

7. G i n n a n e ,  T h e  C o n t r o l  of F e d e r a l  A d m i n i s t r a t i o n  
b y  C o n g r e s s i o n a l  R e s o l u t i o n s  a n d  C o m m i t t e e s , 66 Ha rv.  L.
R e 7! 569 , 5 7 6 - 8 2  ( 1953) . T.ne 193 9 a n d  1945 R e o r g a n i z a t i o n  
A c t s  p r o v i d e d  for  d i s a p p r o v a l  b y  a c o n c u r r e n t  r e s o l u t i o n ;  
t h e 1 9 4 9  A c t  a l l o w e d  d i s a p p r o v a l  b y  e i t h e r  H o u s e .  Id. at 
579, 531.

8. W a t s o n ,  C o n g r e s s  S t e p s  Ou t : A L o o k  a t  C o n­
g r e s s i o n a l  C o n t r o l  o f  t h e  E x e c u t i v e , 63 C a l i f .  L. R e v . 583, 
989 (15 75 ). A n  a p p e n d i x  to t h i s  a r t i c l e  l i s t s  m a n y  s t a t u t e s  
g i v i n g  s p e c i a l  e f f e c t  to c o n g r e s s i o n a l  r e s o l u t i o n s .  M a n y  

h a v e  b e e n  p a s s e d  in t h e  1 9 7 0 ' s and i n v o l v e  v e t o  p o w e r  o v e r  
a c t i o n s  of e x e c u t i v e  a g e n c i e s  o r  t h o  P r e s i d e n t .  Sec  i d . at 

1 0 8 9 - 9 2  app.  A.

9. S t e w a r t ,  C o n s t i t u t i o n a l i t y  of  the L e g i s l a t i v e  
V e t o ,  13 H a r v .  J. L e g i 3 .  f>93, 595 (T5*7b ') .
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taken in t h i s  d i s s e n t .  A t k i n s  u p h e l d  a s t a t u t e  a l l o w i n g  

e i t h e r  H o u s e  of C o n g r e s s  to  v e t o  j u d i c i a l  s a l a r y  i n c r e a s e s  

r e c o m m e n d e d  b y  a p r e s i d e n t i a l  c o m m i s s i o n .

In B u c k l e y  v. V a l e o , 424 U.S. 1, 46 L. Ed. 2d 659

(1976), th e m a j o r i t y  of t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d i d

n e t  r e a c h  t h e  i s s u e  o f w h e t h e r  r e g u l a t i o n s  p r o m u l g a t e d  b y 

the  F e d e r a l  E l e c t i o n  C o m m i s s i o n  w o u l d  b e c o m e  e f f e c t i v e  

w i t h i n  t h i r t y  d a y s  o f  f i l i n g  if e i t h e r  H o u s e  of  C o n g r e s s  d i d  

n o t  d i s a p p r o v e  th em. In h i s  c o n c u r r e n c e ,  J u s t i c e  W h i t e  d i d

a p p r o v e  t h e o v e r s i g h t  p r o v i s i o n ,  s t a t i n g :

I a m  a l s o  of  t h e  v i e w  t h a t  th e  o t h e r­
w i s e  v a l i d  r e g u l a t o r y  p o w e r  of a p r o­
p e r l y  c r e a t e d  i n d e p e n d e n t  a g e n c y  is n o t  
r e n d e r e d  c o n s t i t u t i o n a l l y  i n f i r m ,  as 
v i o l a t i v e  of  t h e  P r e s i d e n t ' s  v e t o  p o w e r ,  
b y  a s t a t u t o r y  p r o v i s i o n  s u b j e c t i n g  
a g e n c y  r e g u l a t i o n s  to  d i s a p p r o v a l  b y  
e i t h e r  H o u s e  o f  C o n g r e s s .  F o r  a b i l l  to 
b e c o m e  l a w  it m u s t  p a s s  b o t h  H o u s e s  and 
be s i g n e d  b y  t h e  P r e s i d e n t  or be p a s s e d  
o v e r  h i s  v eto . A l s o ,  " E v e r y  O r d e r ,
R e s o l u t i o n ,  or  V o t e  to w h i c h  the C o n c u r­
r e n c e  o f  t h e  S e n a t e  a n d  H o u s e  of Rep e- 
sor.tatives r a y  b e  n e c e s s a r y "  is l i k e w i s e  

s u b j e c t  to the  v e t o  p o w  r. U n d e r  5 438(c) 
t h e  F E C ' s  r e g u l a t i o n s  ar e s u b j e c t  to 
d i s a p p r o v a l :  b u t  f o r  a r e g u l a t i o n  to b e ­
c o m e  e f f e c t i v e ,  n e i t h e r  H o u s e  n e e d  a p p r o v e  
it, p a s s  it, or t a k e  a n y  a c t i o n  at all 
w i t h  r e s p e c t  to it. T h e  r e g u l a t i o n  b e ­
c o m e s  e f f e c t i v e  b y  n o n a c t i o n .  T h i s  no 
m o r e  i n v a d e s  th e  P r e s i d e n t ’s p o w e r s  tha.. 
d o e s  a r e g u l a t i o n  n o t  r e q u i r e d  to bo l a i d  
b e f o r e  C o n g r e s s .  C o n g r e s s i o n a l  i n f l u e n c e  
o v e r  the s u b s t a n t i v e  c o n t o n t  o f a g e n c y  
r e g u l a t i o n  m a y  b e  or.hanced, b u t  I w o u l d  
n o t  v i o w  t h e  p o w e r  of  e i t h e r  H o u s e  to 
d i s a p p r o v e  a s e q u i v a l e n t  t o  l e g i s l a t i o n  
or to an o r d e r , r e s o l u t i o n  o r  v o t e  r e­
q u i r i n g  t h e  c o n c u r r e n c e  o f  b o t h  H o u s e s .
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4 24 U.S. at 2 8 4 - 8 5 ,  46 L. Ed. 2d at 8 3 8 - 3 9  ( e m p h a s i s  added) 

( f o o t n o t e s  o m i t t e d ) .

T h e  m a j o r i t y  c i t e s  R o i t h  v. S o u t h  C a r o l i n a  S t a t e  

H o u s i n g  A u t h o r i t y , (Ct. C . P . ,  1 1 t h  Jud.  D i s t . , Aug. 28, 19 7 5) , 

r e v ' d  o n  o t h e r  g r o u n d s , 225 S . E . 2 d  847, 848 (S.C. 1 9 7 6 ) ,  b u t  

a p p r o p r i a t e l y  c o n c e d e s  t h a t  th e S u p r e m e  C o u r t  of S o u t h  C a r o l i n a  

d i d  n o t  r e a c h  t h e  i s s u e  w i t h  w h i c h  w e  are c o n c e r n e d .

A l s o  c i t e d  i3 t h o  N o w  H a m p s h i r e  c a s e ,  O p i n i o n  of 

th e  J u s t i c e s , 83 A . 2d 738 (N.H. 1 9 5 0 ) ,  an a d v i s o r y  o p i n i o n  on  

w h e t h e r  a r e c r g a n i z a t i o n  s t a t u t e  v i o l a t e d  th e s t a t e  c o n s t i­

tu t i o n .  T h e  s t a t u t e  p r o v i d e d  t h a t  t h o  r e o r g a n i z a t i o n  p l a n  

p r o p o s e d  b y  t h e  g o v e r n o r  w o u l d  b e c o m e  la w  if the  tw o  l e g i s­

l a t i v e  h o u s e s  d i d  n o t  d i s a p p r o v e  it b y  c c n c u r r o n t  r e s o l u t i o n .  

T h e  c o u r t  c o n c l u d e d  t h a t  tho  s t a t u t o  v i o l a t e d  the s t a t e  

c o n s t i t u t i o n .  ^d. at 741. T h r e e  of t he  f i v e  j u s t i c e s  felt 

t h e  p r o c e d u r e  v i o l a t e d  t h e  p r i n c i p l e  of b i c a m e r a l i s m  b o c a u s o  

e a c h  n o u s e  " h a s  u n d e r t a k e n  m  . Iv a n c e  to s u r r e n d e r  to the 

e t h e r  its c o n s t i t u t i o n a l  a u t h o r i t y  to v e t o  or r e f u s e  a s s e n t  

to a c t i o n  t a k e n  or a p p r o v e d  by  th o  e t h e r . *  J_d. at 7 41 -42 .

It is a l s o  sior.ificant tha t t w e n t y  y e a r s  

l a t e r  the N e w  H a m p s h i r e  S u p r o m e  C o u r t  e x a m i n e d  a s t a t u t e  

r e q u i r i n g  c e r t a i n  s a l a r y  lr.croasos to  be a p p r o v e d  by a 

l e g i s l a t i v e  c o m m i t t e e  p r i o r  to s u b m i s s i o n  to t h e  g o v e r n o r  

for f i n a l  a p p r o v a l .  O p i n i o n  of the J u s t i c e s , 266 A . 2d 823 

(*.\H. 1 9 7 0 .  T h e  c o u r t ,  w i t h o u t  a n a l y s i s  of Its e a r l i e r
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o p i n i o n ,  f o u n d  no v i o l a t i o n  o f  s e p a r a t i o n  of p o w e r s ,  r e a s o n i n g  

t h a t  s i n c e  th e l e g i s l a t u r e  c o u l d  d e l e g a t e  its p o w e r  to fi x  

s a l a r i e s ,  it c o u l d  i m p o s e  c o n d i t i o n s  u p o n  t h e  e x e r c i s e  of  

s u c h  d e l e g a t e d  a u t h o r i t y .  Id_. at 826. In c o n c l u s i o n ,  it 

s e e m s  to m e  t h a t  w h a t  c a s e  a u t h o r i t y  e x i s t s  is m o r e  s u p p o r t­

ive t h a n  n o t  of  th e c o n c e p t  of  l e g i s l a t i v e  a n n u l m e n t .

IV

T h e  l e g i s l a t u r e ' s  p a r t i c i p a t i o n  in t h e  p r o m u l g a t i o n

of  r e g u l a t i o n s  is w i t h i n  th e c o r e  a r e a  o f l e g i s l a t i v e  p o w e r ,

f o r m u l a t i o n  of p o l i c y .  A c c o r d i n g l y ,  t h e  l e g i s l a t u r e ' s

p o w e r  to  s e l e c t  the m e a n s  of p a r t i c i p a t i o n  s h o u l d  be
10

g e n e r o u s l y  c o n s t r u e d .

T h e  d e l e g a t i o n  of r u l e - m a k i n g  a u t h o r i t y  t o  e x e c u t i v e  

a g e n c i e s  d o e s  n o t  a l t a r  t h o  b a s i c  l e g i s l a t i v e  n a t u r e  of 

the f u n c t i o n .  C o n d i t i o n i n g  t h a t  d e l e g a t i o n  o n  the r i g h t  of 

t < .ture to r e v i e w  and a n n u l  r e g u l a t i o n s  d o e s  not

i n f r i n g e  o n  t h o p o w e r  cf tho e x e c u t i v e ,  w h e r e ,  as h ^ r e,  tho

10. W o h a v e  h e l d  t h a t  w h e n  t h e  l e g i s l a t u r e  e x o r­
c i s e s  p o w e r  w i t h  r e f e r e n c o  to an o s s o n t i a l l y  e x e c u t i v e  
f u n c t i o n  t h o s o  p o w e r s  s h o u l d  b o  c o n s t r u e d  n a r r o w l y .  S r a d n e r  
v. H a m n o n d ,  553 P . 2d 1, 7 ( A l a s k a  1 9 7 6 ) .  C o n v e r s e l y ,  w h e n ,  
as h e r e ,  a b a s i c a l l y  l e g i s l a t i v e  f u n c t i o n  is i n v o l v e d ,  the 
p o w o r s  of the l e g i s l a t u r e  s h o u l d  ba  c o n s t r u e d  b r o a d l y .
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Veiling action is taken at the first session of the legislature11
>ollo. g p r o m u l g a t i o n  o f  t h e  r e g u l a t i o n .

t
I b e l i e v e  t h a t  a s t a t u t e  c a n  v a l i d l y  c o n d i t i o n  t h e

d e l e g a t e d  p o w e r  to e n a c t  r e g u l a t i o n s  b y  r e q u i r i n g  t h a t  th e

r e g u l a t i o n s  b e  s u b j e c t  to a n n u l m e n t  b y  r e s o l u t i o n ,  j u s t  as

it c o u l d  l i m i t  the e f f e c t i v e  d a t e  o f  the  n e w  r e g u l a t i o n s  o r

t h e  l e n g t h  of t i m e  d u r i n g  w h i c h  t h e y  w o u l d  be in for ce . I

f i n d  n o  m a t e r i a l  d i f f e r e n c e  b e t w e e n  A S  4 4 . 6 2 . 3 2 0  a n d  o t h e r

s t a t u t e s ,  u p h e l d  b y  th e U n i t e d  S t a t e s  S u p r e m e  C ou r t ,  t h a t

c o n d i t i o n  th e  e x e r c i s e  o f  r u l e - m a k i n g  a u t h o r i t y  by  a p p r o v a l
12

o f  p r i v a t e  c i t i z e n s .  if p r i v a t e  c i t i z e n s  c a n  e x e r c i s e  

s u c h  p o w e r ,  t h e n  c e r t a i n l y  zh o l e g i s l a t u r e  s h o u l d  be  a b l e  

to  e x e r c i s e  t h e  s a m e  p o w e r .

11. A l o n g - t e r m  s c r u t i n y  of  e x e c u t i v e  a c t i o n  t a k e n  
p u r s u a n t  to  r e g u l a t i o n s  l e a d i n g  t o d e l a y e d  a n n u l m e n t  m i g h t  
i n v o l v e  l e g i s l a t i v e  i n f r i n g e m e n t  o n  t h e  e x e c u t i v e  p o w e -  to 
e n f o r c e  la ws.  W e  a r e  n o t  c o n f r o n t e d  w i t h  s u c h  a q u e s t i o n  
a n d  n e e d  n o t  p a s s  on  it b e c a u s e  t h e  r e g u l a t i o n  h e r e  in 
q u e s t i o n  w a s  a n n u l l e d  at the f i r s t  l e g i s l a t i v e  s e s s i o n  
f o l l o w i n g  i ts  p r o m u l g a t i o n .  W e  a r e  s i m i l a r l y  n-jt c o n f r o n t e d  
w i t h  a n  a n n u l m e n t  by  a s i n g l e  l e g i s l a t o r ,  a c o m m i t t e e  of
th e  l e g i s l a t u r e ,  o r  b y  o n e  h o u s e .

12. U n i t e d  S t a t e s  v. R o c k  R o y a l  C o - O p e r a t i v o ,
Inc., 307  U . S .  533, 5 7 4 - 7 8 ,  83 L. Ed. 14 46, 1 4 7 0 - 7 2  (1939) 
( u p f o l d m g  f e d e r a l  s t a t u t e  d e l e g a t i n g  to  S e c r e t a r y  of 
A g r i c u l t u r e  a u t h o r i t y  to i s s u e  m a r k e t i n g  o r d e r s  for s p e c i­
fie d  c o m m o d i t i e s ,  if a p p r o v a l  of  p r o d u c e r s  w a s  s e c u r e d ) ;  
C u m n  V. W a l l a c e ,  306 U.S. 1, 1 5 - 1 8 ,  83 L. Ed. 441, 4 5 1 - 5 2  
(1939) ( u p h o l d i n g  s t a t u t o  a u t h o r i z i n g  S e c r e t a r y  of A g r i ­
c u l t u r e  to r e g u l a t e  m a r k o t i n g  o f  t o b a c c o  if t w o - t h i r d s  of 
g r o w e r s  in a m a r k e t  r e q u e s t e d ,  b y  r e f e r e n d u m ,  s u c h  a c t i o n ) .

-39-



As the majority corr ectly notes, there are two

pr ovisions in our constitution which deal specifically with

the legislative veto. These are article III, section 23,

c o n cerning executive reorganization, which provides that

the l e cislature may veto a reorganization plan by a reso-
13

lution "in joint session," and article >', section 12, 

conc e r n i n g  local boundaries, which provides that the legis-

V

13. T h e  f u l l  t e x t  o f  a r t i c l e  III, s e c t i o n  23,
p r o v i d e s :

T h o  t;-. 'ernor m a y  m a k e  c h a n g e s  in the 
o r g a n i z a t i o n  o f t h e  e x e c u t i v e  b r a n c h  
or  in  t h e  a s s i g n m e n t  o f f u n c t i o n s  
a m o n g  its u n i t s  w h i c h  he  c o n s i d e r s  
n e c e s s a r y  fcr e f f i c i e n t  a d m i n i s t r a t i o n .
W h e r e  t h e s e  c h a n g e s  r e q u i r e  t h o  f o r c e  
of law, t h e y  s h a l l  b o  *et f o r t h  in 
e x e c u t i v e  o r d e r s .  T h e  l e g i s l a t u r e  
s h a l l  h a v e  s i x t y  d a y s  of a r e g u l a r  
s e s s i o n , or a f u l l  s e s s i o n  if of  
s h o r t e r  d u r a t i o n ,  to  d i s a p p r o v e  t h e s e  
e x e c u t i v e  o r d e r s .  U n l e s s  d i s a p p r o v e d  
b y  r e s o l u t i o n  c o n c u r r e d  in by a m a j o r ­
ity of t h e  m m b e r s  in  j o i n t  s e s s i o n ,  
t h e s e  o r d e . s  b o c o n o  e f f e c t i v e  at a 
d a t e  t h e r e a f t e r  t o  b o  d e s i g n a t e d  by 

t h e  g o v e r n o r *
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l a t u r e  m a y  v e t o  b y  r e s o l u t i o n  l oc al  b o u n d a r y  c h a n g e s  p r o p o s e d
14

b y  a n  e x e c u t i v e  b r a n c h  c o m m i s s i o n .

T h e  m a j o r i t y  c o n c l u d e s  t h a t  t h e s e  t w o  e x p r e s s

p r o v i s i o n s  c r e a t i n g  a l e g i s l a t i v e  v e t o  b y  r e s o l u t i o n  e x c l u d e

th e p o s s i b i l i t y  of a n  i m p l i e d  l e g i s l a t i v e  v e t o .  T h e y  s ta t e :

In o u r  v ie w,  t h e  s p e c i f i c i t y  w i t h  w h i c h  
t h e c o n s t i t u t i o n  d e a l s  w i t h  t h e  l e g i s­
l a t i v e  v e t o  p o w e r s  it  d o e s  g r a n t  l e a d s  
l o g i c a l l y  to t h e  c o n c l u s i o n  t h a t  no  
o t h e r  v e t o  p o w e r  is i m p l i e d .

A d o p t i n g  t h e  m a j o r i t y ' s  l o g i c ,  h o w e v e r ,  it m i g h t  be s a i d  

w i t h  e q u a l  f o r c e  t h a t  th e  d e l e g a t i o n  o f  a n y  r u l e - m a k i n g  

p o w e r s  to t h e  e x e c u t i v e  b y  t h e  l e g i s l a t u r e  w o u l d  a l s o  be  

u n c o n s t i t u t i o n a l .  It m i g h t  b e  a r g u e d  t h a t  w h e r e  t h e  c o n s t i­

t u t i o n a l  d r a f t e r s  i n t e n d e d  to c r e a t e  r u l e - m a k i n g  p o w e r  in 

th e e x e c u t i v e  b r a n c h  t h e y  c r e a t e d  it e x p r e s s l y ,  w i t h

14. A r t i c l e  X, s e c t i o n  12, p r o v i d e s :

A  l o c a l  b o u n d a r y  c -nnission or b o a r d  
s h a l l  bo e s t a b l i s h e d  b y  l a w  in t h e  
e x e c u t i v e  b r a n c h  of t h e  s t a t e  g o v e r n­
men t .  T h e  c o m m i s s i o n  o r  b o a r d  m a y  
c o n s i d e r  a n y  p r o p o s e d  l o c a l  g o v e r n m e n t  
b o u n d a r y  c h a n g e .  It r a y  p r e s e n t  p r o ­
p o s e d  c h a n g e s  to t h e  l e g i s l a t u r e  d u r i n g  
t h e  f i r s t  ten d a y s  c f  a n y  r e g u l a r  s e s­
sion. T h e  c h a n g e  s h a . 1 b o c o m  . e f f e c t i v e  
f o r t y - f i v e  d a y s  a f t e r  p r e s e n t a t i o n  or  
at  t h e  e n d  of  t h o  s e s s i o n ,  w h i c h e v e r  . i 
e a r l i e r ,  u n l e s s  d i s a p p r o v e d  by  a r e s o­
l u t i o n  c o n c u r r e d  in b y  a m a j o r i t y  of 
the  m e m b e r s  of  e a c h  h o u s e .  T h e  c o m m i s­
si o n  or b o a r d ,  s u b j e c t  to law, m a y  
e s t a b l i s h  p r o c e d u r e s  u n e r e b y  b o u n d a r i e s  

m a y  b e  a d j u s t e d  b y  l o c a l  a c t i o n .



^ e c i f i c i t y , as t h e y  d i d  i n  t h e s e  t w o  p r o v i s i o n s ,  a n d  t h a t  

o t h e r  r u l e - m a k i n g  p o w e r s  c r e a t e d  b y  s t a t u t e  c a n n o t  b e  i m p l i e d

In m y  v iew , th e e x p r e s s i o n  of  s o m e  p o w e r s  i n t h e s e  

p r o v i s i o n s  d o e s  n o t  l e a d  to t h e  c o n c l u s i o n  t h a t  t h e  c o n s t i­

t u t i o n  f o r b i d s  e i t h e r  a n e x p a n s i o n  of r u l e - m a k i n g  p o w e r s  in  

the  e x e c u t i v e  o r  a d e n i a l  of  t h e  l e g i s l a t i v e  v e to . T h e  

A l a s k a  C o n s t i t u t i o n  is s i l e n t  o n  t h e  q u e s t i o n  of a d m i n i s­

t r a t i v e  r e g u l a t i o n s . It d o e s  n o t  s a y  w h a t  p o w e r s  m a y  be 

d e l e g a t e d ,  h o w  r u l e s  m a y  b e  p r o m u l g a t e d ,  o r  w h e t h e r  the  

l e g i s l a t u r e  m a y  r e t a i n  a v e t o  p o w e r  b y  r e s o l u t i o n .  P r e­

s u m a b l y ,  t h e s e  w e r e  q u e s t i o n s  t h a t  th e  c o n s t i t u t i o n a l  

d r a f t e r s  t h o u g h t  c o u l d  b e s t  b e  r e s o l v e d  b y  t h e  l e g i s l a t u r e .

T h e r e  is a n  a s p e c t  o f  t h e s e  two p r o v i s i o n s ,  h o w e v e r  

t h a t  is w o r t h y  o f  s o m a  n o t i c e .  It s e e m s  s i g n i f i c a n t  t h a t  in 

t h e  o n l y  t w o  i n s t a n c e s  w h e r e  t h e  c o n s t i t u t i o n  d o e s  m a k e  a 

s p e c i f i c  g r a n t  cf  r u l e - m a k i n g  p o w e r  d i r e c t l y  to t h e  e x e c u t i v e  

it d o e s  so w i t h  a p o w e r  r e s e r v e d  in t h e  l e g i s l a t u r e  t o v e t o  

t h e r u l e  b y  r e s o l u t i o n .  T h e r e  s e e m s  t o be l i t t l e  l o ; i c  to 

a p o s i t i o n  t h a t  m a i n t a i n s  t h a t  the c o n s t i t u t i o n a l  d r a f t e r s  

w o u l d  h a v e  s a n c t i o n e d  the  u s e  of t h e  r e s o l u t i o n  her**, y e t  

d e m a n d e d  t h e  h i g h e r  e n a c t m e n t  s t a n d a r d  w h e n  th e  l e g i s l a t u r e  

d e l e g a t e d  p o ^ e r  cr. its own .

F i n a l l y ,  t h e  m a j o r i t y  a r g u e s  t h a t  w h e r e  a v e t o  

p o w e r  b y  re solution, e x i s t s ,  it m u s t  a l s o  s p e c i f y  t i m e  l i m i t s ,  

t h e  m e t h o d  of v o t i n g  a n d  so fo rt h.  T h i s  a r g u m e n t  is



u n c o n v i n c i n g .  H a v i n g  a l l o c a t e d  a s p e c i f i c  r u l e - m a k i n g  pov/er 

to t h e  e x e c u t i v e  b r a n c h ,  it w a s  a p p r o p r i a t e  fo r  t h e  c o n s t i t u­

t i o n a l  d r a f t e r s  to d e f i n e  in t h e  c o n s t i t u t i o n  a s p e c i f i c  

l e g i s l a t i v e  c h e c k  to  t h a t  p o w e r .  T h i s  w o u l d  s e e m  t o  be  a 

v i r t u a l  n e c e s s i t y ,  b e c a u s e  a n y  s t a t u t e  t h a t  t h e  l e g i s l a t u r e  

m i g h t  p a s s  to c i r c u m s c r i b e  t h e s e  e x e c u t i v e  p o w e r s  o t h e r w i s e  

w o u l d  in a l l  l i k e l i h o o d  b e  u n c o n s t i t u t i o n a l .  B u t  w h e r e  t h e  

l e g i s l a t u r e  d e l e g a t e s  r u l e - m a k i n g  p o w e r  b y  s t a t u t e ,  the  

c o n s t i t u t i o n a l  d r a f t e r s  m i g h t  w e l l  p r e s u m e  t h a t  t h e  l e g i s­

l a t u r e  c o u l d  also d e s i g n  an a p p r o p r i a t e  s y s t e m  of c h e c k s  a n d  

balances by statute law, as they have d o n e  h e r e  in A S  44.62.320( a ) .

V I

It is also of significance that the Administrative 
Procedure Act, chapter 143, SLA 1959, containing an annulment 
prevision, was passed shortly after the drafting of the 
constitution at the first sess:.on of the Alaska State Legis­
lature. Many of the delecates to the Constitutional Co.n-15venticn were among the members of the legislature. In 
fact, two cf the more active delegates, Hellenthal and 
Taylor, introduced House B II 13 which was enacted as

15. Thirteen delegates and Contention Secre­tary (now Judge) Thomas B. Stewart were legislators in the first session of the Alaska State Legislature.



c na t e r  143, S L A  1 959 . T h e  b i l l  w a s  p a s s e d  b y  a H o u s e
17 18

v o t e  o f  37 to 1, a n d  b y  a u n a n i m o u s  S e n a t e  vote.

A t  t h a t  time, t h e  g o v e r n o r  o f  A l a s k a  w a s  W i l l i a m

A. E g a n ,  w h o  h a d  p r e s i d e d  as P r e s i d e n t  o v e r  t h e  C o n s t i t u t i o n a l

C o n v e n t i o n .  In s i g n i n g  H o u s e  B i l l  13 i n t o  law, G o v e r n o r

E g a n  d e l i v e r e d  th e  f o l l o w i n g  m e s s a g e  tc t h e  l e g i s l a t u r e :

I a m  s i g n i n g  i n t o  l a w  H O U S E  B I L L  NO.
13, t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  b i ll .
I w i s h  to c a l l  a t t e n t i o n  to th e  A t t o r n e y  
G e n e r a l ' s  s t a t e m e n t  t h a t  S e c t i o n  1,
A r t i c l e  V I  of C h a p t e r  1 t h e r e o f  m a y  b e 
u n c o n s t i t u t i o n a l  in its s e e k i n g  to i m p o s e  
n e w  d u t i e s  on  l o c a l  g o v e r n i n g  b o d i e s .

B e c a u s e  of t h e  b i l l ' s  s e p a r a b i l i t y  
c l a u s e ,  h o w e v e r ,  I d o  no t  c o n s i d e r  th is  
f l a w  of  s u c h  s e r i o u s n e s s  t h a t  th e b i l l  
s h o u l d  n o t  be s i g n e d  a n d  u t i l i z e d . 19

A l t h o u g h  t h e  g o v e r n o r  s a w  fit to p o i n t  o u t  a p o s s i b l u

c o n s t i t u t i o n a l  p r o b l e m  w i t h  a r t i c l e  V I  b e c a u s e  it r e q u i r e d

l o c a l  g o v e r n i n g  b o d i e s  to h o l d  p u b l i c  h e a r i n g s ,  no q u e s t i o n

w a s  r a i s e d  a b o u t  who l e g i s  a t u r e ' s  p o w e r  t o  a n n u l  r e g u l a t i o n s

20
b y  j o i n t  r e s o l u t i o n .

W h a t  w a s  c ^ i d  b y  t h o  U n i t e d  - t a t e s  S u p r e m e  C o u r t  

a b o u t  l e g i s l a t i o n  p a s s e d  b y  C o n g r e s s  s h o r t l y  a f t o r  t he

16

16. 1959 H o u s e  J o u r n a l  52.

17. 1959 H o u s e  J o u r n a l  427.

IS. 19 59  S e n a t e  Jov:rnal 708.

19. 1959  S o n a t e  J o u r n a l  1092.

20. See ch. 143  (ch. I, art . V I I ,  5 1), S L A  1959.



e n a c t m e n t  of the  U n i t e d  S t a t e s  C o n s t i t u t i o n  is a p r o p o s

W h a t ,  t hen , a r e  t h e  e l e m e n t s  t h a t  e n t e r  
i n t o  o u r  d e c i s i o n  of  this  c a s e ?  W e  h a v e  
f i r s t  a c o n s t r u c t i o n  of t h e  C o n s t i t u t i o n  
m a d e  b y  a C o n g r e s s  w h i c h  w a s to p r o v i d e  
by  l e g i s l a t i o n  for t h e  o r g a n i z a t i o n  of 
th e  G o v e r n m e n t  in a c c o r d  w i t h  the C o n s t i ­
t u t i o n  w h i c h  h a d  j u s t  t h e n  b e e n  a d o p t e d ,  
a n d  in w h i c h  t h e r e  w er e,  as r e p r e s e n t a­
ti v e s  a n d  s e n a t o r s ,  a c o n s i d e r a b l e  n u m b e r  
of t h o s e  w h o  h a d  b e e n  m e m b e r s  of t h e  C o n­
v e n t i o n  t h a t  f r a m e d  the C o n s t i t u t i o n  a n d  
p r e s e n t e d  it f o r  r a t i f i c a t i o n .  It w a s  
the C o n g r e s s  t h a t  l a u n c h e d  t h e  G o v e r n m e n t .
It w a s  th e  C o n g r e s s  t h a t  r o u n d e d  o u t  the 
C o n s t i t u t i o n  i t s e l f  by the  p r o p o s i n g  of 
t h e  f i r s t  t e n  a m e n d m e n t s  w h i c h  h a d  in 
e f f e c t  b e e n  p r o m i s e d  to the p e o p l e  as a 
c o n s i d e r a t i o n  for th e  r a t i f i c a t i o n .  It 
w a s  t h e  C o n g r j s s  in w h i c n  Mr. M a d i s o n ,  
c n e  of t h e  f i r s t  in the f r a m i n g  of  t h e  
C o n s t i t u t i o n ,  le d a l s o  in the  o r g a n i z a t i o n  
of  th e  G o v e r n m e n t  u n d e r  it. It w a s  a 
C o n g r e s s  w h o s e  c o n s t i t u t i o n a l  d e c i s i o n s  
h n v e  a l w a y s  b e e n  r e g a r d e d  as t h e y  s h o u l d  
b e  r e g a r d e d  as of t h e  g r e a t e s t  w e i g h t  in 
t h e i n t e r p r e t a t i o n  of t h a t  f u n d a m e n t a l  
i n s t r u m e n t .  . . . T h i s  c o u r t  ha s r e p e a t­
e d l y  l a i d  d o w n  tho p r i n c i p l e  t h a t  a 
c o n t e m p o r a n e o u s  l e g i s l a t i v e  e x p o s i t i o n  o f 
th e  C o n s t i t u t i o n  w h e n  the f o u n d e r s  o f  o u r  
G o v e r n m e n t  an d  f r a m e r s  of o u r  C o n s t i t u­
t i o n  w e r e  a c t i v e l y  p a r t i c i p a t i n g  in p u b l i c  
a f f a i r s  a c q u i e s c e d  in for a lo ng  t e r m  of 
y e a r s  f i x e s  th e  c o n s t r u c t i o n  to bo g i v e n  
its  p r o v i s i o n s .

M y e r s  v. U n  ted S t a t e s , 272 U.S.  52, 1 7 4 - 7 5 ,  71 L. Ed. 160,

1 6 9 - 9 C  ( 1 9 2 1 } ( c i t a t i o n  o m i t t e d ) .

F i n a l l y ,  I n o t o  t h a t  t he  p o l i c y  o f  a u t h o r i z i n g

l e g i s l a t i v e  a n n u l m e n t  o f  r e g u l a t i o n s  is b e c o m i n g  i n c r e a s i n g l y  

w i d e s p r e a d  in A l a s k a ,  in o t h e r  s t a t e s ,  ar.d in the f e d e r a l



government. Such a practice, affording a practical means21

21. N u m e r o u s  o t h e r  statut es  e n a c t e d  in r e c e n t  
l e g i s l a t i v e  s e s s i o n s  in A l a s k a  p r o v i d e  for some s p e c i f i c  
l e g i s l a t i v e  r e v i e w  fu nction. See A S  4 6 . 0 3 . 7 5 8 ( c ) ( r e g u l a t i o n s  
r e l a t i n g  to oi l  spi lls): AS 4 6 . 4 0 . 0 8 0  (r egulati on s r e l a t i n g  
to c o a s t a l  zone m a n a g e m e n t ) ;  A S  3 8 . 5 0 . 1 4 0  (r e gu l at io n s 
p e r t a i n i n g  to land e x ch a n g e s ) ;  AS 39 . 23 .0 80(c) ( r e gu l at i on s  
r e l a t i n g  to s a l a r y  i nc re a se s );  AS 38 .0 6. 0 55 ( a)  (o_l and gas 
d i s p o s i t i o n s ) . Some r e g u l a t i o n s  a n n u l l e d  by r e s o l u t i o n  are 
the f o l l o w i n g :  r e g u l a t i o n s  r e l a t i n g  to n u r s i n g  h o m e  a d m i n­
istrator s , a n n u l l e d  by S e na te  C o n c u r r e n t  R e s o l u t i o n  No. 94 
in 1976; m o t o r  v e h i c l e  i n s p e c t i o n  r e g u l a t i o n s ,  a n n u l l e d  by 
S e n a t e  C o n c u r r e n t  R e s o l u t i o n  No. 62 (HCS C S S C R ) , in 1976; 
the p r i z e  l i m i t  r e g u l a t i o n ,  a n n u l l e d  by L e g i s l a t i v e  R e s o l v e  
No. 79 (House C o n c u r r e n t  R e s o l u t i o n  No. 60) in 1977; s ch o ol  
loa n r e g u l a t i o n s ,  a n n u l l e d  by L e g i s l a t i v e  R e s o l v e  No. 87 
(Senate C o n c u r r e n t  R e s o l u t i o n  No. 32) in 1977; and c e r t a i n  
r e g u l a t i o n s  a d o p t e d  by the D e p a r t m e n t  of C o m m u n i t y  and 
R e g i o n a l  A f f a i r s ,  a n n u l l e d  by L e g i s l a t i v e  R e s o l v e  No. 95 
(Senate C o n c u r r e n t  R e s o l u t i o n  No. 12) in 1977.

For a review of laws from other states relating to annulment of rerulations, see Jackson, Legislative Review of Administrative xules and Regulations 1 (July 1977)(papers prepared for Southern Legislative Conference). A chart at the er.d of Professor Jackson's paper indicates that the following states allow regulations to be annulled by means of resolution: Alaska, Connecticut, Idaho, Michigan, Montana,Oklahoma, Tennessee, and Vermont. A New York report gives slightly different figures, stating that fourteen of the twenty-two states with legislative revie mechanisms have procedures which can "cause an agency rule to be promulgated, approved, amended, modified, or annulled." Task Force on Critical Problems, Senate Research Service, New York State Legls 1 ature, Admii.istntivo Rulo3 . . . V.’nat is tho Legis­lature ' s Rol o f , 1 (J ur.e 1976) . Appellant states that ei'gh t states allow nonstatutory legislative annulment -- six by concurrent resolution, two by one-House vetoes.
The states whicn do not allow’ annulment of the regulation generally provide that a legislative committee may review regulations to determine if they are consistent with legislative intent, hold hearings on questionable regulations, notify the agencies cf its doubts, and some­times, recommend statutory action by the legislature.
For a discussion of federal laws on the subject, see note 8 supra.



s u p e r v i s i o n  o f  the broad delegation of legislative powers 
required by the complexities of modern society, should not 
be hastily voided.

I conclude that the legislature's annulment of the 
cash prize regulation, pursuant to AS 44.62.320(a), does 
not violate the principle of separation of powers, does not
provide a means by which the legislature can enact laws
without passage of a bill, and does not unconstitutionally
encroach on the power of the executive.

- 4 7 -
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S K
O.C.M.

You h a v e  r e q u e s t e d  o u j  a d v i c e  r e g a r d i n g  t h e  b r e a d t h  o f  
m a t t e r s  w h i c h  may be  r e v i e w e d  b y  s t a t e  a g e n c i e s  i n  t h e i r  c o a s t a l  
managemen t  c o n s i s t e n c y  d e t e r m i n a t i o n s  on d e v e l o p m e n t  p r o j e c t s  i n  
t h e  c o a s t a l  z o n e .  The A l a s k a  C o a s t a l  Managemen t  A c t  ( t h e  A c t " ) ,  
d o c s  n o t  e n c o u r a g e  t h e  e s t a b l i s h m e n t  o f  a new p e r m i t  o r  l i c e n s e  
s y s t e m  f o r  a c t i v i t i e s  o c c u r r i n g  i n  t h e  c o a s t a l  z one  o f  t h e  s t a t e .  
Ch. 84, s e c .  2(5) ,  SLA 197/. R a t h e r ,  i m p l e m e n t a t i o n  o f  t h e  
c o a s t a l  p r o g r am  i s  a c h i e v e d  i n  l a r g e  m e a s u r e  t h r o u g h  i n t e g r a t i o n  
o f  s u b s t a n t i v e  c o a s t a l  d e v e l o p m e n t  s t a n d a r d s  i n t o  e a c h  s t a t e  
a g e n c y ' s  p r o j e c t  r e v i e w  and a c t i o n  on e x i s t i n g  p e r m i t s ,  l i c e n s e s  
and p r o p r i e t a r y  a u t h o r i z a t i o n s .  Your  q u e s t i o n  i n v o l v e s  a d e t e r ­
m i n a t i o n  o f  t h e  e x t e n t  t o  w h i c h  c o n s i s t e n c y  r e v i e w  o f  a p a r t i c u ­
l a r  a c t i v i t y  b y  a s t a t e  a g e n c y  may en compa s s  a s p e c t s  o f  t h e  p r o j ­
e c t  w h i c h  m i g h t  n o t  h a v e  b e en  c o n s i d e r e d  a s  p a r t  o f  t h e  ag en< . y ' s  
a p p r o v a l  p r o c e s s  b e f o r e  e n a c tm e n t  o f  t h e  c o a j s t a l  p r o g r am .  P u t  
a n o t h e r  wa , t h e  i s s u e  i s  t h e  e x t e n t  t o  w h i c h  a g e n c y  j u r i s d i c t i o n  
o v e r  a r e g u l a t e d  p r o j e c t  i s  e x p a n d e d  o r  e x t e n d e d  b y  t h e  r e q u i r e ­
m en t s  o f  t h e  C o a s t a l  Management  A c t .

I t  i s  d i f f i c u l t  i n  t h e  a b s t r a c t  t o  d r aw  c o n c l u s i o n s  
r e g a r d i n g  t h e  a p p r o p r i a t e  s c ope  o f  c o n s i s t e n c y  r e v i e w s  f o r  e v e r y ,  
s p e c i f i c  example o f  a d e v e l o p m e n t  a c t i v i t y  w i t h  c o a s t a l  z o ne  im ­
p l i c a t i o n s .  S t a t e  a g e n c i e s  h a v e  c o n s i d e r a b l e  d i s c r e t i o n  i n  e n ­
f o r c i n g  t h e i r  r e g u l a t o r y  a u t h o r i t i e s  on a c a s e - b y - c a s e  b a s i s  so 
a s  t o  b e s t  mee t  t h e  o b j e c t i v e s  o f  t h e  C o a s t a l  Managemen t  A c t .  
N e v e r t h e l e s s ,  t h e  p o l i c i e s  and p u r p o s e s  o f  t h e  Ac t  p r o v i d e  s i g n i ­
f i c a n t  g u i d a n c e  c o n c e r n i n g  t h e  c o v e r a g e  i n t e n d e d  b y  t h e  l e g i s ­
l a t u r e  i n  d e v i s i n g  a s t a t u t o r y  s cheme f o r  management  o f  t h e
c o a * t a l  r e s o u r c e s  o f  t h e  s t a t e .  F i r s t ,  t h e  A c t  e m p h a s i z e s  a com­
p r e h e n s i v e  a p p r o a c h  t o  r e g u l a t i n g  u s e s  o f  t h e  c o a s t a l  z o n e .  I t  
r e q u i r e s  c o n s i d e r a t i o n  o f  t h e  Im p a c t s  o f  e a c h  new p r o p o s e d  u s e ,  
b o t h  a s  t h e y  m i g h t  a d v e r s e l y  a f f e c t  o t h e r  r e s o u r c e s  o f  t h e
c o a s t a l  a r e a ,  and a s  t h e y  m i g h t  l i m i t  t h e  r a n g e  o f  r e m a i n i n g  a l ­
t e r n a t i v e  p o s s i b l e  u s e s .  S e c o n d ,  t h e  A c t  r e q u i r e s  c o n s i d e r a t i o n  
o f  c u m u l a t i v e  im p a c t s  o f  d e v e l o p m e n t .  As a r e s u l t ,  i n  some
c a s e s ,  a t  l e a s t ,  m a t t e r s  t o  be  c o n s i d e r e d  b y  t h e  a g e n c y  b e f o r e  
g r a n t i n g  i t s  a p p r o v a l  m i g h t  be  s u b s t a n t i a l l y  b r o a d e n e d  b y  c o n s i d ­
e r a t i o n  o f  c o a s t a l  p r o g r am  s t a n d a r d s ,  i t ,  f o r  i n s t a n c e ,  t h e
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agency's authorizing permit involves only very limited criteria 
by itself. The general discussion of the scope of consistency 
determinations which follows is amplified by a tew examples which 
may ajsist you in your review of specific projects.

In enacting the state-wide coastal management program, 
the legislature expressly recognized the need for the e s t a b l i s h­
ment of a comprehensive planning process for the coastal r e­
sources of the state and for a means of addressing and resolving 
conflicts among competing uses in the coastal area. Ch. 84, sec. 
1, SLA 1977. In the legislative findings accompanying the Act, 
the legislature criticized the overly narrow scope of the p l a n­
n i n g  and governmental decisionmaking which had occurred with r e­
spect to the state's coastal zone:

The d e g r e e  of p l a n n i n g  and r e s o u r c e  a l l o c a t i o n  
w h i c h  h a s  o c c u r r e d  i n  t h e  c o a s t a l  a r e a  h a s  o f t e n  
b e e n  m o t i v a t e d  by  s h o r t - t e r m  c o n s i d e r a t i o n s ,  u n r e ­
l a t e d  t o  so und  p l a n n i n g  p r i n c i p l e s .

Ch. 84, s e c .  1(5) ,  SLA 1977 ( em p h a s i s  a d d e d ) .  T h i s  s t a t e  o f  
a f f a i r s  was  t h e  im p e t u s  f o r  t h e  c o m p r e h e n s i v e  p l a n n i n g  and  r e g u ­
l a t o r y  a p p r o a c h  em bo d i e d  i n  t h e  ACMP:

t h e r e  i s  a c r i t i c a l  n e e d  t o  e n g a g e  i n  c o m p r e h e n ­
s i v e  l a n d  and  w a t e r  u s e  p l a n n i n g  I n  c o a s t al  a~r e a s  
and  t o  e s t a b l i s h  t h e mean s  b y  wh i c h  a pTTnn { n g  
p r o c e s s  and managemen t  p r o g r a m I n v o l v i n g  t h e  s e v ­
e r a l  g o v e r n m e n t s  an d  a r e a s  oF  t h e  u n o r g a n i z e d  b o r ­
o ugh  h a v i n g  I n t e r e s t  I n  t h e  c o a s t a l  a r e a  c a y  be  
e f f e c t i v e l y  im p l e m e n t e d .

I d . , s e c .  1(6) ( em p h a s i s  a d d e d ) .

I n  t h e  s t a t e m e n t  o f  p o l i c y  e n a c t e d  a s  p a r t  o f  t h e  A c t ,  
t h e  l e g i s l a t u r e  a r t i c u l a t e d  t h e  b r o a d  s c op e  o f  c o v e r a g e  i n t e n d e d  
I n  t h e  A c t .  S e c t i o n  2(3) o f  c h a p t e r  84, SLA 1977 p r o v i d e s

I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t o  . . . d e v e l o p  a 
managemen t  p r o g r am  w h i c h  s e t s  o u t  p o l i c i e s ,  o b j e c ­
t i v e s ,  s t a n d a r d s  and p r o c e d u r e s  t o  p u l d e  and  r e ­
s o l v e  c o n f l i c t s  among p u b l i c  s n d  p r i v a t e  act 1v i » 
t i e s  l n v o l v t h e  ^*se^ o f  r e s o u r c e s  w h i c h  h i v e  a 
d i r e c t  and  s i g n i f i c a n t  Im p a c t  on t h e  c o a s t a T T a n d  
ar.d w a t e r  o f  t h e  »FaFe~ ( c e p h s i l l  add#<D
A k e y  q u a l i f y i n g  t  tb i n  t h i s  s t a t e m e n t  o f  p o l i c y  
I s  ' u s e  o f  d i r e c t  and  s i g n i f i c a n t  I m p a c t ’ . I t
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I d e n t i f i e s  the s c o p e  o f  c o n c e r n s  w h i c h  a r e  to be  
a d d r e s s e d  t h r o u g h  the c o a s t a l  p r o g r a m .  AS  46. 
4 0 . 2 1 0 ( 5 )  d e f i n e s  t h a t  t e r m  as f o l l o w s :

%

'Use o f  d i r e c t  a n d  s i g n i f i c a n t  i mp ac t'  m e a n s  a 
use,  o r  a n  a c t i v i t y  a s s o c i a t e d  w i t h  the  u s e ,  w h i c h  
p r o x l o a t e l y  c o n t r i b u t e s  to a m a t e r i a l  c h a n g e  o r
a l t e r a t i o n  in a n a t u r a l  o r  s o c i a l  c h a r a c t e r i s t i c
of a p a r t  of  the s t a t e ' s  c o a s t a l  a r e a  a n d  in w h i c h

(A) the use,  o r a c t i v i t y  a s s o c i a t e d
w i t h  it, w o u l d  h a v e  an a d v e r s e  e f f e c t  on 
the q u a l i t y  of  the r e s o u r c e  s r es ,

(B) the use , o r  a c t i v i t y  a s s o c i a t e d
w i t h  it, w o u l d  limit the r a n g e  o f  a l t e r ­
n a t i v e  u s e s  o f  the r e s o u r c e s  of the ,
c o a s t a l  ar eas  or

(C) the u s e  w o u l d ,  of  It s e l f ,  c o n s t i­
tute s t o l e r a b l e  c h a n g e  or a l t e r a t i o n  of 
the r e s o u r c e s  w i t h i n  the c o a s t a l  a r e a  
b u t  w h i c h ,  c u m u l a t i v e l y ,  w o u l d  h a v e  an 
a d v e r s e  e f f e c t .

T h i s  d e f i n i t i o n  g i \ : s  the c l e a r e s t  l e g i s l a t i v e  i n­
d i c a t i o n  of the I n t e n d e d  s c o p e  o f a p p l i c a t i o n  of  t h e  A c t  to  la n d 
a n d  w a t e r  u s e s  an d  a c t i v i t i e s .  It d e f i n e s  th e  u s e s  a n d  a c t l v  
it let s u b j e c t  to r e g u l a t l r n  u n d e r  th a c o a a t a l  p r o g r a m  b a s e d  on a 
b r o a d  n o t i o n  of p o t e n t i a l  i m p a c ts o n  the r e s o u r c e s  o f  th e c o a s t s l  
a r e a ,  or the d e g r e e  to w h ich a p r o p o s e d  c o a s t a l m e  or  a s s o c  l e t e d  
a c t l v l t y  w o u l d  m a t e r i a l l y  a l tar  a n y  n a t u r a l  or s o c I a T  c h a r a c ­
t e r i s t ics o f a p a rt o f  T n e ~  c o s a t . A S  1 6 . 4 0 . 7 1 0 1  T h e  T o c u s  o n  
th e eTfelTts' or I m p a c t  • of  p i ^ p o s e d  u s e s  a n d  t h e i r  a s s o c i a t e d  a c ­
t i v i t i e s  f u r t h e r s  the l e g i s l a t i v e  p o l i c y  o f  a c c o m p l 1 s h i n g  c o m p r e ­
h e n s i v e  l a n d  a n d  w a t e r  us e m a n a g e m e n t  of  the c o a s t a l  r o n e  by  
r e q u i r i n g  e f f e c t i v e  c o n s i d e r a t i o n  of the  full r a n g e  o f  I m p a c t s  of 
an y  g i v e n  p r o p o s e d  d e v e l o p m e n t  p r o j e c t  In o r d e r  to d e t e r m i n e  
w h e t h e r  It s a t i s f i e s  the s t a n d a r d s  of th e c o a s t a l  p r o g r a m .  By 
e n s u r i n g  full c o n s i d e r a t i o n  of t h e  e f f e c t s  of  a n t i c i p a t e d  u s e s  
a n d  a c t i v i t i e s  w h i c h  a r e  part of or a s s o c i a t e d  w i t h  the p r o j e c t ,  
this a p p r o a c h  a l s o  e f f e c t u a t e s  the o b j e c t i v e  of  t h e  Act o f  p r o ­
t e c t i n g  I d e n t i f i e d  p r ' o r l t y  u s e s  e n d  a c t i v i t i e s  in the c o a s t a l  
r o n e  w h e r e  the p o t e n t i a l  for c o n f l i c t  e x i s t s .  See g e r e r e l l y  A S 
<•6.40.020.

S u b p a r e g r  aphs  ' R ) a n d  (C) of A S  46 . 4 0 . 2 1 0 ( 5 )  A r e  c * 
p a r t i c u l a r  I m p o r t a n c e  as they e f f e c t i v e l y  e s t a b l i s h  the s c o p e  of
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an a g e n c y ’ s p e r m i t  r e v i e w  f o r  c o n s i s t e n c y  p u r p o s e s .  S u b s e c t i o n
(B) i n v i t e s  a g e n c y  c o n s i d e r a t i o n  o f  t h e  r a n g e  o f  a l t e r n a t i v e  u s e s  
o f  c o a s t a l  r e s o u r c e s  w h i c h  c o u l d  b e  p r e em p t e d  o r  d i m i n i s h e d  by  
a l l o w i n g  t h e  p r o p o s e d  u s e  t o  o c c u r .  S u b s e c t i o n  (C) b r o a d e n s  Che 
f o c u s  o f  a g e n c y  a t t e n t i o n  b v  r e q u i r i n g  c o n s i d e r a t i o n  o f  c u m u l a ­
t i v e  i m p a c t s ,  w h i c h  w o u l d  i n c l u d e  i m p a c t s  o f  t h e  p r o l e c t  a s  a 
w h o l e , a s  w e l l  a s  s u b s e q u e n t  a s s o c i a t e d  o r  s i m i l a r  d e v e l o p m e n t s .

T o g e t h e r ,  t h e s e  s u b s e c t i o n s  e v i d e n c e  an i n t e n t  t o  d e a l  
w i t h  t h e  p r o b l e m s  o f  p i e c e m e a l  r e v i e w  o f  d e v e l o p m e n t .  Two m a j o r  
p r o b l e m s  i n  t h i s  r e s p e c t  a r e  t h e  t e n d e n c y  o f  p e r m i t  r e v i e w s  t o  
f o c u s  on I s o l a t e d  a s p e c t s  o f  p r o j e c t s ,  and  t h u s  t o  f a l l  t o  see 
t h e  f o r e s t  f o r  t h e  t r e e s  j and  t h e  i n c r e m e n t a l  a p p r o v a l  o f  m i no r  
p r o j e c t s  w h i c h  c u m u l a t i v e l y  r e s u l t  i n  m a j o r  i m p a c t s .  The A c t ' s  
s o l u t i o n  i s  t o  s u b s t i t u t e  c o m p r e h e n s i v e  r e v i e w  f o r  p i e c e m e a l  r e ­
v i e w  b y  r e q u i r i n g  a g e n c i e s  t o  l o o k  a t  p r o p o s e d  u s e s  and a s s o c i ­
a t e d  a c t i v i t i e s ,  a t  p o t e n t i a l  a l t e r n a t i v e  u s e s ,  an d  a t  t h e  e f ­
f e c t s  o f  c u m u l a t i v e  d e v e l o p m e n t .  As d i s c u s s e d  f u r t h e r  b e l o w ,  
t h i s  c h a r .^ j  i s  a c c o m p l i s h e d  b v  e x p a n d i n g  t h e  s c op e  o f  e x i s t i n g  
s t a t e  a u t h o r i z a t i o n s , r a t h e r  t h a n  b y  c r e a t i n g  a new c o a s f  i l  *, e r-  
m l t .

Ano t h e r  I n d i c a t o r  o f  l e g i s l a t i v e  i n t e n t  t h a t  c o n ­
s i s t e n c y  d e t e r m i n a t i o n s  u n d e r  t h e  ACMP may be  b r o a d e r  i n  s cope  
t h a n  t h e  p e r m i t  o r  o t h e r  a p p r o . a l  t o  w h i c h  t h e y  a r e  a t t a c h e d  i s  
t h e  l e g i s l a t u r e ' s  d e s i r e  t o  c b t a i n  f e d e r a l  a p p r o v a l  o f  t h e  A ^ ?  
f o r  e x a m p l e .  AS 44. 19.893 r e q u i r e s  t h a t  t h e  ACMP be  d e v e l o p e d  I n  
c o n f o r m i t y  w i t h  t h e  C o a s t a l  Zone Management  A c t  o f  1972 ( 16
U . S . C .  I  i45l  e_t s r q . ) .  By h a v i n g  an a p p r o v e d  c o a s t a l  management  
p r o g r a m ,  A l a s k a  r e c e i v e s  l e d e r a l  f u n d s  t o  h e l p  r u n  t h e  p r o a r a o .  
See 1978 Opn. A t t .  C e n . , " S t a t e  Agen cy  I m p l e m e n t a t i o n  o l  A l a s k a  
C o a s t a l  Management  P l a n  S t a n d a r d s , '  O c t o b e r  26, 1978. I n  a d d i ­
t i o n ,  t h e  power  o f  f e d e r a l  c o n s i s t e n c y ,  w h i c h  i n c r e a s e s  t h e  d e ­
g r e e  o f  s t a t e  c o n t r o l  o v e r  f e d e r a l  a c t i v i t i e s  a f f e c t i n g  t h e  
a t a t e ' a  c o a s t a l  z o n e ,  i s  o n l y  a v a i l a b l e  t o  s t a t e s  w i t h  a p p r o v e d  
managemen t  p r o g r a m s .  16 U . S . C .  i  1456(c) .

To o b t a i n  f e d e r a l  a p p r o v a l  u n d e r  t h e  C c a a t a l  Zo r . j  Man­
ag emen t  A c t .  16 U . S . C .  ( 1*51 e t  s e q . . a s t a t e  mus t  d e m o n a t r a t e  
t h a t  i t s  p r o g r am  c o n t a l n a  t h e  a u t h o r i t i e s  n e c e s s a r y  t o  imp l emen t  
t h e  p r o g r am ,  i n c l u d i n g  t h e  power  t o :

a d m i n i s t e r  l a n d  and w a t e r  u s e  r e g u ! a : i o n s . c o n t r o l  
d e v e l o pm e n t  i n  o r d e r  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  
management  p r o g r am ,  and t o  r e s o l v e  c o n f l i c t s  aoong 
c o m p e t i n g  u s e s .

16 U . S . C .  | 1 0 5 ( d ) ( 1 ) .  The f e d e r a l  O f f i c e  o f  C o a a t a l  Zone Man- 
ag s e n t  (OCZM), within t h e  D ep a r tm en t  o f  Cc r s oe r c e ,  review e a c h
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s t a t e  p r o g r am  on b e h a l f  o f  t h e  S e c r e t a r y  o f  Commerce t o  e n s u r e  
t h a t  t h i s  f e d e r a l  r e q u i r e m e n t  i s  m e t .  16 U . S . C .  $ 1455. T h a t  
s u c h  r e g u l a t o r y  powe r  m u s t  i n c l u d e  c o m p r e h e n s i v e  management  o f  
s t a t e  c o a s t a l  r e s o u r c e s  was  r e f l e c t e d  i n  t h e  OCZM's r e v i e w  o f  
A l a s k a ' s  c o a s t a l  p r o g r am  f o r  p u r p o s e s  o f  f e d e r a l  a p p r o v a l  o f  t h e  
p r o g r am .  OCZM n o t e d  t h a t  t h e  a d e q u i c y  o f  A l a s k a ' s  w e t l a n d s  man­
ag emen t  s y s t e m  was  " a  m A t t e r  o f  g r e a t  c o n c e r n "  t o  t hem d u r i n g  t h e  
d e v e l o p m e n t  an d  r e v i e w  o f  t h e  ACMP. F i n a l  E n v i r o n m e n t a l  S t a t e ­
ment  on t h e  ACMP, p.  508 (1979). T h i s  c o n c e r n  a r o s e  l a r g e l y  due 
t o  t h e  manne r  i n  w h i c h  t h e  A l a s k a  l e g i s l a t u r e  s o u g h t  t o  c a r r y  o u t  
t h e  g o a l s  o f  c o m p r e h e n s i v e  c o a s t a l  z o ne  p l a n t i n g  and  management .  
The l e g i s l a t u r e  s o u g h t  t o  a v o i d  t h e  c ~ e a t i o r  o f  a new s t a t e  b u ­
r e a u c r a c y  w i t h  t h e  g e n e r a l  a u t h o r i t y  t o  r e g u l a t e  c o a s t a l  z one  
d e v e l o p m e n t  t h r o u g h  a new c o a s t a l  p e r m i t .  T h i s  g o a l  was  e x ­
p r e s s e d  i n  t h e  p o l i c y  o f  u t i l i z i n g  " e x i s t i n g  g o v e r  u t e n t a l  s t r u c ­
t u r e s  ar.d a u t h o r i t i e s  t o  t h e  maximum e x t e n t  f e a s i b l e  t o  a c h i e v e  
t h e  p o l i c i e s  s e t  o u t  i n  t h i s  s e c t i o n  . . . . "  Ch.  84, s e c .
2(5) ,  SLA 1977. To t h i s  e n d ,  p r i m a r y  • e s p o n s i b i l i t y  f o r  i m p l e ­
m e n t a t i o n  o f  t h e  c o a s t a l  p r o g r am  was a s s i g n e d  t o  s t a t e  a g e n c i e s  
w h i c h  a p p r o v e  and  a u t h o r i z e  u s e e  and  a c t i v i t i e s  I n  t h e  c o a s t a l  
a r e a  u n d e r  e x i s t i n g  s t a t u t o r y  a u t h o r i z a t i o n s  an d  t o  c o a s t a l  r e ­
s o u r c e  d i s t r i c t s  w h i c h  h a v e  and  ex- r c i s e  z o n i n g  and o t h e r  l a n d  
u s e  c o n t r o l s  on t h e  u s e  o f  r e s o u r c e s  w i t h i n  t h e  ea ch  d i s t r i c t .  
AS 46.40.100(a) ,  6 AAC 80.010(b) .

I t  wa s  t h e  a b s e n c e  o f  a c o a s t a l  p e r m i t ,  and t h e  u n l i k e ­
l i h o o d  t h a t  a s p e c i f i c  w e t l a n d s  p e r m i t  w o u l d  b e  a d o p t e d  by  t h e  
s t a t e ,  w h i c h  g a v e  r i s e  t o  OCZM'a c o n c e r n  o v e r  t h e  a b i l i t y  o f  
A l a s k a  t o  c o m p r e h e n s i v e l y  p l a n  f o r  an d  manage f .« c o a s t a l  w e t ­
l a n d s  a s  t h e  f e d e r a l  CZMA r e a u i r e d .  To e n s u r e  t h a t  t h i s  a b i l i t y  
i n d e e d  e x i s t e d .  OCZM c a r e f u l l y  s c r u t i n i z e d  t h e  r e l a t i o n  o f  t he .  
s t a t e ' s  I m p l e m e n t a t i o n  me ch a n i sm  t o  t h e  e x i s t i n g  s t a t e  r e g u l a t o r y  
a u t h o r i t i e s  g o v e r n i n g  l a n d  and w a t e r  u s e  and  d e v e l o p m e n t .  T h i s  
r e l a t i o n s h i p  I n v o l v e s  wha t  i s  e s s e n t i a l l y  a " p i g g y - b a c k "  a r r a n g e ­
ment  f o r  e n f o r c e m e n t  o f  r h e  c o a s t a l  managemen t  s t a n d a r d s .  I t  r e ­
q u i r e s  t h a t  e a c h  s t a t e  a d m i n i s t r a t i v e  a g e n c y ' s  r e g u l a t o r y  and 
p r o p r i e t a r y  J u r i s d i c t i o n  o v e r  u s e s  and  a c t i v i t i e s  i n  t h e  c o a s t a l  
z on e  i s  e x p a n d e d  t o  i n c l u d e  t h e  s t a n d a r d s  and  g u i d e l i n e s  i n  6 AAC 
80 and AAC 85 w h i c h  w e r e  a d o p t e d  b y  t h e  C o a s t a l  P o l i c y  C o u n c i l  
and  e a c h  d l  t r i c t  p r o g r am  s u b s e q u e n t l y  a p p r o v e d  by  t h e  c o u n c P .  
I n  e s s e n c e ,  t h e  C o a s t a l  Management  A c t  im po s e s  new o b l i g a t i o n s  
s t a t e  a g e n c i e s  t o  r e v i e w  p r o p o s e d  u s e s  an d  a c t i v i t i e s  l r  t i e  
c o a s t a l  a r e a  i j t  c o n s i s t e n c y  w i t h  t h e  c o a s t a l  p i o g ' a s ,  a s  w e l l  a s  
f o r  c o m p l i a n c e  w i t h  t h e i r  o v r  s t a t u t e s  and  r e g u l a t i o n s .  T h i s  
r e v i e w  a u t h o r i t y  I n c l u d e s  t h e  r e s p o n s i b i l i t y  t o  de ny  r e g u l a t o r )  
o r  p r o p r i e t a r y  p e r m i t s  a n d  l i c e n s e s  w h e n e v e r  t h e  a c t  v l t y  t o  be  
a u t h o r i z e d  d o e s  n o t  compor t  w i t h  t h e  c o a s t a l  p r o g r am .  See 1978
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Opn. Att. Gen., "State Agency Implementation of Alaska Coastal Management Plan Standards," October 26, 1978.
As a result, in order to include consideration of the elements of the state's coastal program, the review which state agencies are mandated to undertake may, in many cases, be sub­stantially more comprehensive than what was underta' en under pre-existing authorities. In performing a consistency review, state agencies are expected to expand their review of permit ap­plications to consider impacts on coastal resources arising from the uses of, and activities associated with the uses of, a proposed facility or project. Ch. 84, $ 2(3), SLA 1977» AS46.40.210(5).
OCZM relied on this expanded scope of existing permit review afforded by the ACMP in finding that state authorities were adequate to manage wetlands. Specifically, it noted that Alaska's Department of Environmental Conservation could iŝ ue a "certificate of reasonable assurance" under $ 401 of the Clean Water Act for an Army Corps of Engineers 5 404 permit "only if it contained such conditions as were necessary to assure compliance with the ACMP." FEtS to the ACMP, p. 508.
Other examples of the scope of expect -d consistency review are discussed further In the Final Environmental Statement on the Alaska Program:

The capacity of these (existing regulatory] pro­cedures for ensuring roopllance with the ACMP pol­icies is derived from the obligation of the agencies administe ing them to deny approval where issuance would be inconsistent with those pol­icies. This is true even with permits that have in the past been granted or denied on the basis of fairly specialized criteria. For example, it is nc longer sufficient for the Department of Nat­ural Resources in its consideration of an applica­tion for a water use permit, to take account only of such factors as the capacity of the water source to accomodate the proposed appropriation and the effect it would have on the rights of pri­or approprlators. The Department of Natural Re­sources must now, in addition, con s [ de~r ~ sû h cui t - ters ai whether the use depending upon the appro­pr 1 at [on fs water dependent̂  or water related"* and uht fher~lt would"eliclnile opporlunlfIes Tor suT£ sis tenet usage of resources . UlmTlarTy,fhe PubTlc TTtlTrtles Commission oust now
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incorporate the ACMP policies into its concept of the 'public convenience and necessity,' the touch­stone for the authorization of public utilities. Thus, if the only prospective user of a proposed electric line would be~ a planned major non-water-dependent development ou the shorelines that could readily be located elsewhere, the Pub­lic Utilities Commission would be obliged to deny a certificate of public convenience and necessity, even ii the applicant was willing ar.d able to pro­vide the proposed service, and the service would be fully utilized by the proposed development.
FEIS Id. at 143-44 (emphasis added). See also 6 AAC 80.010(b).

Thus, federal requirements for approval of the state'scoastal management program reveal the need for a comprehensive approach in state review of projects. In the case of Alaska," federal approval required that the scope of existing state permit reviews for consistency purposes be expanded to ensure that all coastal zone impacts of a given project be considered. Because the Alaska legislature clearly intended that thu ACMP receive federal approval, the Act should be construed, if possible, so that the above requirement is met.
• •Some additional hypothetical examples may further elu- cidatf the nature of the expanded scope of review required by the Act. Under $ 401 of the Clean \ ater Act, the Army Corps of. Engi neers is required to obtain the state's cons int befor it may issue a permit to place fill in navigable waters of the state. 33 U.S.C. $ 13*• 1. This consent takes the form of .the Department, of Environmental Conservation's "certificate of reasonable assur- * ice" that the state's vate: quality standards will not be vi­olated. AS 46 .03.020 (9 ).  If DEC, as a condition of this certif­icate, requests *-hat cert’ir m.tigatlon measures be taken to pre­vent excessive water quality degradation, the Corps of Engineers must include these measures as stipulations on their $ 404 permit (should thev decide to issue one). Thus, absent the \CKP, DEC's review of tne Corps S 404 permit is limited to watei quality con­siderations. For example, if the Corps received an application to place gravel fill in state waters for use as a d-ilHng pad for oil and gas exploration, absent the ACMP, DEC w .Id rrvicw the project for its water quality impacts only, and wj Id cither gra.it or deny certification based on those considerations.

Under tie ACMP however, PIC is reauircd to consider not only water quality impacts, but also whetncr the drill pad is consistent with other standards of the ACKP. This consideration
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would involve an analysis of the proposed use of coastal re­sources (i.e., exploratory drilling) , the activities associated with the use (e.g. , transportation of materials and workers to and from the site, construction of support .facilities), and the impacts of both the use and its associated activities (e.g. , dis­turbance of nearby wildlife). If DEC were to find that explor­atory drilling in a particular area would only be consistent with the ACMP under certain mitigating conditions, it would condition its certificate of reasonable assurance appropriately, and the Corps would in turn be required to include those conditions should it issue a permit. Similarly, if DEC were to find the proposed exploratory drilling inconsistent with the standards of the ACMP, it would deny the $ 401 certificate, ven if the spe­cific ACMP concerns requiring denial did not relate to water quality.
Another example illustrates how the ACMP may in some cases expand the scope of a agency's permit review even further. Suppose the Department of Fish and Game receives an application under AS 16.05.870 for a Title 16 permit to build a bri ge for au. mobile traffic across an anadronous fish stream in the state's coastal zone. Having determined that the construction and use of the bridge can be conditioned adequately to protect the stream's salmon, DF&G must also consider whether construction of the bridge is consistent with the ether standards of the ACMP. 

6 AAC 80.040 requires DF&G to determine whether the bridge is a water-dependent or water-related use or activity and, if neither, whether there is a feasible and prudent inland alternative. The determination required by this section cannot be made by review­ing the bridge in the abstract, however. The bridge cay or may not be water-dependent or water-related depending, on the nature of its use. Obviously, autontbile traffic is the direct use to be made of he bridge, but this brings us no closer to accomo­dation of the standard contained 6 AAC 80.040. We need to ask "automobile traffic for what purpose?", since it is the ultimate purpose of installing the ’Bridge "which determines whether the bridge in this example is water-related, water-dependent, or nei­ther. Thus. <n order to determine the consistency of the bridge with ACMP, DFiC must have information about the ultimate use as­sociated with th«. permitted facility.
To take the example further, then, suppose that the proposed bridge is part of a proposed road leading to a proposed wat*"'front coolie home park, and that there la a feasible and prudent inland alternative site for the raobile hone park. In this case, the use associated with the bridge would be providing access to a mobile home pa.k -- a non-̂ atcr-relared or water- dependent use for which feasible and prudt it inland alternative
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site exist. If the mobile home park site were suitable fordevelopment as some higher priority use, the bridge would prob­ably be inconsistent under the ACMP because it would fail to meet the criteria set out in 6 AAC 80.040. If,, on the other hand, there \ ere no feasible and prudent inland alteri atives, such that the mo'lie home park fit within 6 AAC 80.040(a)(3), and the sitepossessed little potential for a higher priority use, it wouldsatisfy this standard of the ACMP.

As these examples reveal, determining the scope of a particular consistency determination may, ?n some instances, be a highly factual process. However, as far as general guidance ispossible, administrative agencies are mandated, as part of theirdeterminations on permits, licenses or other authorizations, to review the uses for which a particular authorization is issued, the ultimate activities associated with those uses, and the im­pacts of both~the uses and the associated activities on the state's coastal area. "The uses and associated activities for which resources within the coastal zone are to be committed must be compatible with the coastal management program before the per­mit may be granted. \/

If you have any further questions regarding this mat­ter, please contact me at your convenience.
L J A / J b

W  O n e  o b v i o u s  c o n s e q u e n c e  of the x p a n s l v e  s c o p e  of  c o n s i s t e n c y  
r e v i e w s  n e c e s s a r y  in s o m e  c a s e s  to e n s u r e  c o m p l i a n c e  w i t h  the 
s t a n d a r d s  of th e c o a s t a l  p r o g r a m  is that m o r e  t h a n  o n e  a g e n c y  
w i t h  J u r i s d i c t i o n  o v e r  the s a m e  p r o j e c t ,  or p a r t i c u l a r  a s p e c t s  of 
a p r o j e c t ,  m a y  be r e q u i r e d  to p e r f o r m  d u p l i c a t i v e  r e v i e w s  for 
c o n s i s t e n c y  w i t h  the A CM P . T h i s  a i t u a t l o n  c o u l d  be  r e m e d i e d  b y 
the a l l o c a t i o n  of  r e s p o n s i b i l i t y  for A C M P  c o n s i s t e n c y  r e v i e w s  to 
s p e c i f i c  lea d a g e n c i e s  a s s i g n e d  o n  a p r o ^ c c T ,  r a t h e r  t h a n  an i n­
di v i d u a l  p e r m i t ,  b a s i s .  V a r i o u s  r e g u l a t o r y  r e f o r m  p r o p o s a l s  w i t h  
this as o n e  o b j e c t I v e  h a v e  b e e n  c o n s i d e r e d  b y  the l e g i s l a t u r e  and 
the A d r l n i  st rat ion o v e r  the past  t h r e e  ye ars . As o f this da te, 
h o w e v e r ,  n o n e  o f  t h e s e  p r o p o s a l s  h a v e  b e e n  put in to  e f f e c t .  In 
the a b s e n c e  of an e s t a b l i s h e d  d i v i s i o n  of r e s p o n s i b i l i t y  for c o n ­
s i s t e n c y  r e v i e w s  a m o n g  a g e n c i e s ,  t h e r e  is an o b v i o u t  n e e d  for 
c o o r d i n a t e d  i n t e r a g e n c y  r e v i e w  of d e v e l o p m e n t  p r o j e c t s  in the 
c o a s t a l  zon e to e n s u r e  c o n s i s t e n t  a p p l i c a t i o n  of c o a s t a l  m a n a g e ­
me n t  s t a n d a r d s .
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OFFICE OF THE GOVERNOR
DIVISION OF POLICY DEVELOPMENT AND Pl/N N IN G
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JAY S. HAMMOND, Governor

PO UCH  AP
JUNE A U, A LA SKA  99611 
1907) 465 .354) O P  46S3574

April 28, i980

The Honorable Arliss Sturgulewskl Alaska State Senate Pouch VJur..au, AK 99811
Dear Senator Sturgulewskl:
We have received the attached letter from Representative Gardiner In response to our i/*tt;r of March 28, 1980, regardi g the Issue of offsetting a portion of the local match for coastal managementgrants. Our letter, as you will recall, was triggered Dy your letterof March 8, 1980, asking the Coastal Policy Council to look Into the matter. I >ave attached *H relevant correspondence for your convenience. i>\ his letter epresentative Gardiner says that our rr ,uest airived too late for active consideration by the legislature this year. We do understand Representative Gardiner's point and regret thit the Council was unable to take action at a more convenient time for consideration during the legislature's current activity on The budget. However, tnc Speaker does indicate that alternative solutions could be found In the state revenue sharing program. Thus far, we have had no response from the Senate on this Issue.
Currently, the coastal resource service areas (CRSA) agulre a part, if not aM, of their match from monies contributed by the villages located within th*- service area. Some of this money Itself may be a result of the state revenue shailog program. This males sense, in that the villages arc the primary recipients of the benefit of CRSA planning, and have a fair airnunt of voice In how th planning Is conducted anC whethc* to form a CRSA at all.
Representative Gardiner also suggested that the siars we have requested *»gnt be accommodated If mc could cut some other BRU. Of course th** only PRU that we have any control over is the CZM BRU, which .urrenlly provides only S200.000 of general fund money. This money is us.d to match the share of federal funds that OCM uses for itself and for direct contractors to DPOP. To allocate that aoney for use in off­setting local oatch requirements would male It Impossible for OCM
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to operate. The revenue sharing idea is interesting in a number of respects, one of which is that the villages which receive revenue sharing funds would have the opportunity to exerc.se even greater control over the development of their program through financial means.I would appreciate any thoughts you may have regarding the revenue sharing idea, and whether it might become a part of the revenue sharing bill which recently passed the House. Thank you very much for your continued Interest in the program.

Sincerely,

Coordinator
cc: The Honorable Terry GardinerThe Honorable Sarah Smith Frances A. Ulmer The Honorable Donald Gilman



(Alaska j^tate legislature <y,'1 V

P O U C H  V  
J U N E n U ,  A L A S K A  O0SI I  

O F F I C IA L  BU S INESS April 7, 19.0

Donald G ilman 
Frances Ulmer 
Co-Chairmen
Alaska C oas ta l P o lic y  C oun c il 
O f f ic e  o f the Governor, DPDP 
Pouch AP
Juneau, AK 99811

Dear Mr. G ibran and Ms. Ulmer:

I  am aware o f the problems o u t lin e d  in  your le t t e r  o f March 28, 
regard ing the d i f f i c u l t i e s  o f many c a n ru n it ie s  in  meeting the lo c a l 
match requ ired  fo r r e c e iv in g  federa l CZM funds.

U n fo rtuna te ly , your request o f s u ^ lom e n ta l fund ing to  d e a l w ith  
t h is  problem is  a l i t t l e  la t e  to  be d e a lt  w ith  du r ing  the cu rre n t le g is la t iv e  
sess ion . The F inance Oorm ittees o f both houses arc new w re s t lin g  w ith  
the d i f f i c u l t i e s  o f paring  the budget requests to  the m oun t o f  noney 
a v a ila b le  under the  Governor's opera ting  budget b id . « o s s ib ly  the sims you request can 1*.* noccmdated for FV 81 i f  we cu t seme o t lw r  HRU.

The L e g is la tu re  would cons ider itny proposa ls you m ight be a b le  to  
deve lop  to  r e a llo c a te  muney a lready  budgeted to  t lie  CZM UHU. The o n ly  
other .a lte rn a t iv e  I m ight suggest vnu ld  have to  do w ith  t lie  s ta te  revenue 
sharing  program, wliereby o o n n in it ie s  cou ld  a l lo c a t e  p a rt o f tliose funds 
tr> pay for t lie  matching nuncy requ ired . As you knew I'm  push ing for incrivirrd revenue shni in ij «»guin th is  year.

Sincerely

Tl'v'rh
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♦ s-mThe Honorab>e Clan T l l l l o nAlaska SUM Senite .   S .IS-, ././
Pouch Y •—  V  .Juneau, Alaska 99311
Dear Senator T l l l i o n :    _'■ '* •» .In response to-the attached letter from Sentor A)11ss Sturgulewskl, the Alaska Coastal Policy Council net on March 18 and 19 to discuss the Issue of local matching shares for fedenl grants available under the federal Coastal Tonu Management program.. .. . . .
As a result of this discussion, the council passed a notion to retjuest additional funds from the legislature for the purpose of offsetting a portion of the local natch requirement.„ As you may know, there has been some difficulty at the local level In neetlrg the twenty percent local natch which Is requ'red for local use of federal Coastal Zone Management lunds. (In fact, all ACMP participants, Including the Office of Coastal Management and the other state agencies, provide a twenty percent natch.) This difficulty has been more acute for the Coastal Resource Service Areas which are now forming In the unorganized borough.
After considerable discussion, which Included clarification that the districts, both regular and service area, could generate at least 10$ of the total costs of developing local coastal management programs, the council voted to request the legislature to allocate monies from the general fund to pay for one-half of the local matching share, or ten percent of the total costs of the local development effort. The council further requests that monies be allocated In a supplemental to the Flsc.l Year 1980 budget to offset hilf the local match for current work programs as well as for subsequent fiscal years.
The total local program effort for Fiscal years 1980 and 19dl Is e*p*cted to be S2.5C0.000 per year. Thus, a supplemental of $250,000 would b* needed for the current fiscal year and a program Increase of $750,000 would needed for Fiscal Y **r Rl.
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March 24, 1930

TO: Senator John SackettChairman, Senate Finance
FROM: Senator Arliss Sturgulewski\Ĵ
RE: Coastal Management Local Match
Attached is a copy of my March 8 letter to the Co-chair of the Coastal Policy Council. In this letter I brought to the attention of the Coastal Policy Council, concerns that have been raised over requiring local coastal resource -istricts to provide 20 percent mâh for planning assistance funds. As a result of this lette-, the Alaska Coastal Policy Council scneduled discussion of the issue at their March 19 meeting.
On ’-'.arc*- 19, Margo Waring, a member of my staff, attended the meeting in Anchorage and gave a presentation on the 20 percent match requirement for local programs. She requested *ne council to discuss and make reconnendations regarding this subject. 1 am told ti.at council discussion on this topic was lively and broad ranging. A number of related policy issues were discussed in terms of their relationship with tne 20 percent ivtch requirement, including questions of equity Vftween organized and unorganized areas and between those who have already palu at the 20 percent rate and those who might not. if changes were nade to the match requirement. Based on these considerations and C/RA’s data indicating that there would be no difficulty among coastal resource service dis­tricts in meeting a 10 percent nstch r e q u i r e m e n t  (part cash, part tn- Mnd), the Coastal Poilcy Council passed a resolution supporting such a policy change. As son* as a ropy of tne resolution is received it will ie forwarded to vou Apparently Implementation of the resolution would • *qu*re approximately S18..SO0 for FT 1980 and S317,5oO for fT 1981.
I would appreciate your consideration of illusion of local matcn funds as outlined In tnls memo. At yiur convenience, I would be v e r y  happ, to discuss tKis ratter In further letafl.
c c :  Jo hn  Pal  terrain

Lee KcAnerre)

M u r r a y  Walsh jcnator Hohr«anSenator fequson



March 7, 1980

Don 611nan, Co-Chair 
Alaska Coastal Policy Council 

c/o Kenal Peninsula Borough 
Soldotna, Alaska 99669

Dear Don:

As Chair of the Senate Community and Regional Affairs Conrlttee, I would 
like to thank you and the other members of th* Coastal Policy Council 
for sharing your perceptions and Insights on coastal management concerns 
wl tit the coamlttee on February 21, 1980.

Of particular Interest to us were your observations on the problems of 
Insuring consistency, who Is to be consistent with whom and how that 
consistency will be achieved. I also recognize the significance of the 
Issues for which you have requested an Attorney General's opinion.

During the hearing, It was clear that council members are aware of pro­
blems Involved with the development and full Implementation of district 
programs In the unorganized areas of the state. Regarding this matter.
I an sending you a copy of a letter expressing the Alaska Municipal 
League's concern for exchange of Infoimatlon and coordination between 
districts. Perhaps regulations could be drafted which wool* provide a 
mechanism for formal notification by districts and concerned pertles of 
their coastal management concerns at some early point In the program 
development process. The final program could then contain a formal 
Identification of how the concerns were addressed In the development of 
the district coastal program.

#

Another Issue that was clearly defined during our h e e n n o  was the Impor­
tance of assuring that state agencies fully participate In t*e district 
program planning process. All our efforts are needed to make district 
programs end the Aleske Coastal Manag ament Program a success.

Please be assured of my continuing Interest 1n coastal management and my 
ppreclatlon of all yocr efforts.

Sincerely,

Arliss Sturgulewskl 
Senator, District 10-H



April 10, 1980
f.

Don Gilman, Co-cha1r 
Alaska Coastal Policy Council 
Soldotna, Alaska 

and
John MaHermann, Co-cha1r 
Alaska Coastal Policy Council 
Juneau, Alaska

Dear Messrs. Gilman and Ha Herman:

Recently Representative Osterback sponsored, through the House Resources 
Coronlttee, HB 992, An / t relating to the formation of coastal resource 
service areas; and providing for an effective date. This bill, as I 
understand It, seeks to solve problems encountered 1n the Alaska P nlnsula/ 
Aleutian chain 1n establishing viable coastal resource service districts.

* similar bill may be Introduced on the Senate side, by Senator Mulcahy.
A. Chair of the Senate Cownunlty and Regional Affairs Committee, I would 
appreciate hearing from you regarding this bill— your and the Council’s 
view both of the rroblem and of this particular solution to that problem.

Thank you for your cooperation.

Sincerely,

Arliss Sturgulewskl 
Senator, District 10-H



March 24, 1980

TO: Senator John Sackett
Chairman, Senate Finance

FROM: Senator Arliss Sturgulewskl

RE: Coastal Manar.enent Local Match

Attached 1s a cop> of my March 8 letter to the Co-cha1r of the Coastal 
Policy Council. In this letter T brought to the attention of the Coastal 
Policy Council, concerns that h* e been raised over requiring local 
coastal resource districts to provide 20 percent match for planning 
assistance funds. As a result ot* this letter, the Alaska Coastal Policy 
Council scheduled discussion of the Issue at their March 19 meeting.

# e

On March 19, Margo Wa.'ing, a member if my staff, attended the meeting In 
Anchorage and gave a presentation on the 20 percent match requirement 
for local programs. She requested council to discuss a,vl nake 
recocmendatlons regarding this subject. I am told that council discussion 
on this topic was lively and broad ranging. A number of related policy 
Issues were discussed In terms of their relationship M t h  the 20 percent 
match requirement. Including questions of equity between organized *nd 
unorganized areas and between those who have already paid at the 20 
percent rate and those who might not, 1f changes were made to the match 
requ1r«ent. Based on these considerations and C/RA's data Indicating 
that there would be no difficulty on, coastal resource service dis­
tricts In meeting a 10 percent matin requirement (part cash, part In- 
kind) , the Coastal Policy Cot til passed a resolution supporting such a 
policy change. As soon as a copy of the resolution Is received It will 
be forwarded to you. Appa» ntly implementation of the resolution would 
require r.pproxlmately $187,500 for FY 1980 and $312,500 for FY 1981.

I would appreciate your conslir-atlon of Inclusion of local match funds 
as outlined In this nemo. At ur convenience, I would be ver> happy to 
discuss this matter in further detail.

Enclosure
cc: John Ha It* m a n

Lee McAnemey 
Murray Walsh


