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ACM? REQUIREMENTS

tAAC SO.050. 3EOFHYSICAL HAZARD AREAS.
5'1 Districts ana state agencies shall
Identify kncwr geophysical hazard areas
arc a-eas of high davclopxent potential
ir. which the™ *s a substantial possi-

bility that geophysical hazards nay occur.

'b) Development in areas identified
under (a) of this section r.?y net be
aoo-ovod by the aooropriate state or
local authority until siting, design,
em construction treasures for minimizing
c™ooerty damage and protecting against
loss of Ufa have been orovided.

MRS?

MINDIN3S

(@)

Ex. Z displays rraos celineating various
hazards identified in Ex. 4.

(b)
1. Ex. 1, Ch. V, p.76 establishes a Hazard—

ous Lands resource policy unit 'RPU) which
limits development of lands classified into
this unit.

2. Ex. 5, Ex. 6, Ex. 7, 6 Ex. 8 are listen
in Ex.2 as existing local controls to implC
men, the policies cf the Hazardous ‘and RPU.
3. Ex. 1, Ch. VIII, p.114 redotnrenda the
development of a hazardous lards ordinance
cr other tools for further managing
development in hazardous areas.

- m MU& -

CONCLUSIONS

OOM concludes that the district
program has not adequately addres-
sed 6 AAC :0.050. Any inconsis-
tency may be resolved by district
adoption of the emeco.Tnendatlon
listed in finding (b) 3.

REVISED CONCLUSIONS 1/4/80

.l &I l~r'
Q0+ conluder that the district pro-
gram is substartially consistent with
6 AAC A»y inconsistency cite(
In the 11/20/79 Conclusions are now
olscussed In the revised Conclusions
concerning 6 AAC 85.100 Implementator
pae 26.



ACMP REQUIREMENTS

6 AAC 80.050. RECREATION. (2} Districts
shall designate areas for recreational
use. Criteria for designation of areas
of recreational use are’

(1) the area receives significant use
by Dersons encaging in recreational
Pursuits cr is a major tourist destination
o

(2) tne area has potential for high
euality recreational use because cf '
plji'Sical, biological, 0* cultural
features.

(b) Districts -Istate agencies shall
give high pricr;ty to maintaining and,
where appropriate, 1nc'*easing public
access to coastal \atc-r.

FINDINGS CONCLUSIONS

(a) ) OM concl..d-'s that the district pro-
1. Ex. 1, Ch. V, p. 72 establishes the gram has not adequately addressed
fO”OWIng RFJs: Class |11 Waters; Rocrea-, 6 AAC 80.0GO. Any inconsistency
ti?n- Scenic Corrioors, Areas and V/stas; may be resolved by district adoption
ana Parks and Recreation Areas. Lands in- of the recommendation described in

cluded in these RPus are displayed in Ex.2 finding (b) 3.
2. Ex. 1, Ch. VIl designates AMSAs *1,2,
3,4,5, & 7 for recreational use.

(b)

1. Policies fnr the three RPL's listed in; REVISED CONCLUSIONS 1/4/80

(?))ssi(tz)l)eali)'ot\:lfe:sreet)e n;a;\{ﬂtnailtr?e:n%;\)/(vhe{e iCCfl concludes that the district program is

gh V. p 771 PP " 7' 'substantially consistent with 6 AAC 80.050.

2. Allowable uses for tho sir. AMSAs re- lAny Inconsistency C't.ed n Fhe 11/20/.79
Conclus.or.s are now issued in the revised

fri(r:?:fi?i ab%éi mchuC?]e \\;&;T;ous forns of Conclusions concerning 6 AAC 85.100 Imple-
3. Ex. 1, Ch. VIII, p. 114, recommends Mentation, page 2E.

inat sccr'c protection and coastal access
elements be prepired to become components j
of Ex. 9 and that the MOA should dcsicp.atcj
and adopt management plans fnr the AMSA3 !
contained in Ch. VII.



FINDINGS AND CONCLUSIONS Distric

ACM? REQUIREMENTS

5MAAC 80.0Su.  TRANSPORTATION AND
JUTILIUtS. (a) Transportation and
utility routes and facilities in the coast
hi area must be sited, designed, and
constructed so as.to be compatible with
district programs.

(b) Transportation ard utility routes
and facilities must ta sitec inland from
reaches and shorelines unless the route
13t facility is water-dependent or no
feasible ard prudent inland alternative
exists to meet the pub’ic need for the
route or facilit>.

6 AAC BO.DSC. FISH AND SEAFOOD
PROCESSING. Districts shaT! ider.tif irid
aay designate areas cf the coast suitable
I*or the locaticr. or development cf a \
‘acuities related t: commercial fishijtg
;r.d seafood processing.

rogirem! jncfiora

FINDINGS

(a) Ex. 1, Ch. 2, p.29 describes this
requirement.

(b) Ex. 1, Ch. VIII, p.114 recomer.ds
that Ex. 11 be in conformance with

the provisions of the Anchorage Coas-
tal Management Program and the ACMP.

1. Ex. 1, Ch.. 2. p.29 describes this
requirement.

2. Ex. 1, Ch. V, p.73 establishes Urbag
Development and Urban Wator Front R?Us.|
Lands included in these resource policy
units arc displayed in Ex. 2, p.38-41. |
3. Tha purpose of these PPUs is to oro4
vide for efficient utilization of such >
areas for water dependent commerce

end industry consistent with the stan- i
dards crd guidelines of the ACVMP (Ex. Vv
Ch. V, 0.79,80). Special emphasis is
placed on particular characteristics
required for water front uses and tctiv
ities ir, the Urban Water Front RPU
classification (Ex. 1, Ch. V, p.CO).

4. The Port of Anchorage is included
'n the Urban Water Front (Ex. 2,
0, ) and is designated an AMSA In

«Ex. 1. Ch. VIII, p.100,101.

CONCLUSIONS

GCM concludes that the district program
has not adequately addressed 5 AAC £0.
030. Any inconsistency may ba resol-
ved by district adoption of the recom-
mendation described in finding (b).

REVISED CONCLUSIONS 1/4/80

OCM concludes uhat the district program is
substantially consistent with 6 AAC 80.0BC.
Any inconsistency cited in the 11/20/79
Conclusions are now discussed in the revised|
Conclusions concern: g 6 AAC 85.100 Imple-
mentation, page 25.

By virture of the fact that fish ard
seafood processing is ? water depend-
ent use, OCM concludes i.V.t tha dis-
trict program is substantial?d con-
sistent with 6 AAC 80.G90.



ACMP REQUIREMENTS

5 AAC 3C.n0O. MINING AND MINERAL
PROCESSING, (a) Mining and mineral
Processing in the coastal area must be-
regulated, designed, ard conducted so as
to be compatible with the standards cen-
.ainec in this chatter, adjacent uses ard
activities, statewide ano national needs,
and district programs.

o,

b) Se-d and gravel tray be extracted
i cd* "tal waters, intertidal a—eas,
barrier islands, and spits, vhsn there is
r. feasible ard prjdent alternative tc
coastal extraction which will meet the
public need for the sand and gravel.

FINDINGS

@
~X. 1, Ch. 2,p.29 describes this require

nent. prior to its revision cn 5/29/79.

(b)
Ex. i, Ch. VIII, p. 114 recommends that

Ex. 3, AMC 21.50.070, Standard for Nat-
ural Resource Extraction, be amended
to comply with this requirement.

OOM concludes that the district program
has not adequately addressed 6 AAC
80.110. Any neonsistorey nay be re-
solved by district adoption of the
rccomrnendotio.'i described in  ndin< (b).

REVISED CONCLUSIONS 1/4/3°

OCM concludes that the district progr
is substantially consistent with

6 AAC 89.110. Any inconsistency cite
in the 11/20/79 Conclusions are now

discussed in the revised Conclusions

concerning 6 AAC 80.ICC Implemantatio
race 26.



TT
FINDINGS AND CONCLUSIONS

ACM? REQUIREMENTS

6 AAC 8C.130. HABITATS, (@) Habitats in
the coast?.7 area which are subject to the
Alaska coasts) management program include

(1} offsncre arees;

2
(3)
(4)

*) taller

estuaries;

wet)arcs ard ticeflats;
rocky Islands an< scad iffs;
-s.arcs and lagoons;
.b; exporoc ®':~ energy coasts;
[') ri.ers, streams, and Iakes;Aa-\d
(3) ir'-grta-1 a'ar.d habitat. 1

> addition to the standard con-
the

(c;

ta*>e-d Jr (a) c* this section,

-z".".c :*rc -tin- <ipoly t; the mange-
r--t o" t™ VvV a -q raoitcts:
cff<— *: oa: must oe managgeN ¢S i
A m:r:or Ir*on ?r? *c as tc

ti.-n cr t-n.-i-co t'-o state's sport, ccsstjer-

.a*, 1'd 1j0S* tc.-.ce fishery;

W&vjw-d

Procr?*: _ _ latei

FINDINGS CONCLUSIONS

" (a)
1. Ex. 1, Ch.
! requirement.

I
i (b) & (c) (1)

OOM concludes that the district program
has not adequately addressed 6 AAC 80.
130. Any inconsistency may be resolved
by district adoption of the reco-mmen-

I, p. 30 describes this

1. Offshore areas are classified into thd Rations listed ir Mndings: (b) & [z.
Class IV Waters PRU (Ex. 1. Ch. V, p. 73)?1 0) 2; (b) S 'c) (2) z; (b) & (c) w
The purpose cf this RPU is--te--maintain, yi < (kK * (¢c' (5 n™ (b) A \c

7 2.

improve and roritor these waters and the j
’ P-VISED CONCLUSIONS 1/4/30

uses and activities (including commercial

fishinyjon and adjacent to them to prevent;
. reduction in water quality (Ex. 1, Ch." .
p. 78,79;.

2. Ex. 1, Ch. VIII, p. 113,114 recommend

that the MOA undertake continuing review

OCM concludes that the district prog™a
is substantially consistent with 6 AAC
80.130. Any inconsistency cited in

the 11/20/79 Conclusions are new dis-

of Federal and State actions for cor,sis-
ter.cy wi :h the Anchorage Coastal Manage- cussed in the revised Conclusions
1 rent PT-jVon. * ' concprning 6 AA€ 3B.100 Implementation

r'.ce 26.
1 ;(I_)'/ f frl 4>M|

p. IT,.

2. ax. 1, Ch. VIII, p. 113,114 recommend
tr.at tne MCA undo'-tak: contmu’'nn review
or Fedenl and S';.,,-e iir'on for consiitpr.ci
wit-, the Arrunrag." lav ‘s eacanent

urov. Tur'Vr, re MA -ho.*d adrct tha |
re;:orm»r.ut.'sn» o* Ex. ? e . continue

/eor Ui *C



ACMP REQUIREMENTS

5 AAC SO.160. AREAS WHICH MERIT SPECIAL
ATTENTION, (a) Any person nay reccr.mend
to a district or to the council areas to
ba designated as areas which merit spe-
cial attention. Districts shall designate
in district programs areas which mer*t
special attention. Areas which are not
in districts arc which merit special
attention snail be designated by the
council inch the concurrence of appropri-
ate state ;**ncies, municipalities, ard
vill. as affected by the designation.
Designations must include the following
information:

{*; the basis or bases for designation
under AS <C.40.210'I ~cr (b) cf tUs
section;

(") a map slowing the geographicj.i)
location, surface are: and, where appro-
priate, bathymetry of the area;

(3) a description of the area which

includes dominant physical and biologi-
cal features;

(A) thp existing ownership, jurisdic-
tion, and management stilus of the area,
ir.i’vding existing uses end activities;

'5) tr.e existing ownership, jurisdlc-
t'on, and rartgercr.t status of adjacent
shoroland end set arras, inclt-dir.w
existing uses arc activities;

(5) erescnt and anticipated conf'icts
:~ong uses rr(0 activities within or ad-
jacent co the area, if any; and

FINDINGS

1. Ex. 1, Ch. VII, designates 10 AMSAs:
i?l—Seward Highvray/Turnagcin Arm (p.DO-
91).
#2)—Old Girdwood Townsita South of Seward
Highway (p. 32-93).
#3—Bird Creek Regional Park (p. 94-95).
-Fish Creec (p. 35-97).
/b—Point Campbell--Point V/oronzof Coast-
al Wetlands (p. 98-95).
i»6--Port of Anchorage Area (p.l0C-101).
#7—Eagle River Drainage (p. 102-103).
£8—Ft. Wordnzof Bluffs (p. 104-105).
,79—Pt. Campbell Dunes and Delta (o. 105-
103).
»no--Andesitic Dike at Potte; Marsh cn
Old Seward Highway (p. 108-109).
2. Each AMSA designation in Ex. 1, Ch.
VI! inaiades the following inforr.iticn:
Nana of Area
Value Classification
Location
Seaward Distance fot Protection
Existing Ownership and Management
Adjo inirg Ovrershlp/Manzgcment
Area Description (including dominant
physical/biological fcaturcs)
Proposed Management
Allowable Uses
* AMSA Categorical Clessific: on (the
ba-is or bases for designation)
*  Prison*, rod Anticipated Conflict*.
* N Topographic Mao of the A**ca
3. Eich proporcc manager-oni scheme for
tre AMSAs recommends preserv-tion, pro-

tection, enhr-nc”™nt, o™ r«*rLaration of
the v;i ims) for whic’- the area was desig
na;c- 1, Ch. VII;.

OCM concludes i-at the district pro-
gram has not ad; q talely addressed

5 AAC 80.160. A.; inconsistency

may be resolved by the district
adoption of the recommendation list-
ed in finding | 4 which should in-
clude an identification of the author-
ity which will be used to implement
the management plans.

REVISED CONCLUSIONS 1/d/80

«00M concludes that -he district program is
{substantially consistent with 3 AAC 80.160.
JAry inconsistency cited in the 11/20/79
eConclusions are n>wdiscussed in the re-
vised Conclusions concernlnr 6 AAC 85.ICO
jlmplementation. uaee 26.



ACM- REQUIREMENTS FINDINGS CONCLUSIONS

0 tjic oc.0'tC. (@ Each (a)

district must include a .nap c-f the bound- j 1 Ex 2, p.42,31,111, display maps of ; OOM ccncluous that the district pro-
ar-'ss of the coasts) area within tha dis- ; the boundaries of the coastal area gram is not substantially consistent
trict subject to the district program. v/ithin the district subjest to the cis- i with 6 AAC '.".CIO because all of fire
Bcundsri.es must enclose those lands which ;  trict p-ocrain. Island must fcs included in the final
would reasonably be included in the coast- 2. Ex 1, Ch.VI, p. 81 acknowledges that  boundaries pursuant to 5 AAC 35.040

al area subject to ths district program federally owned lands are excluded from  (¢)(2). It is rccorrr.cnded that the

if they were rot subject to the exclusive the coastal zcna. o MOA 3mend the description of the
jurisdiction pf to* fcderal government. 3. Ex. 1, Ch. VI, P-83 describes the | seaward extent of the boundaries fc

(S 32?fore cc. .v approvel'cf the cis ' inland and seaward extent of the coastal : include th-. antire upland portion o"
trict orocrem, i.iitial boundaric: must be ! zone boundaries for the MCA district pro-j Fire Island (or all islands’.

based c* kLcv'w<itc.l EcundzrUzA oé& gram. . %

Acrosku'i Ccr.o-LV. loaz (published by the ' i

Of* ice ot* Coastal Management *rd the fth! i

Alaska Deparx.cna of Fish and Game, 1573, , Ex. 1, Ch. VI, p.82 describes this re- | REVISED CONCLUSIONS 1/4/80

u c.-rv c¢* which, is cn file with tho Office) guicement.

or the Lieutenant Governor, end wirich is | JCM concludes that the district program
a/jllatlc ;rox to? Office of CoasVAI c) is substantially consistent with 6 AAC
Management) a*d rust include the cane of 1. ThaAfinal boundaries cf the coastal 85.60. Accord!no to OCZM (sec 0OCzZ"
direct irorrjefo* end the zone cn direct 1 arc subject tc the MOA district pro- commment summary, page 1) 6 AAC 25.040
snflucr’cp. , gram diverge from the initial boundarios ] was based on an earlier version of

(c' "ins! tr-v~rios of tha coasta'l area , described in 6 AAC 85.040 (b) (Ex. 1, NCAA regulation. Current NCAA regulation
subject to ih-. a strict progra.a may di- I Ch. VI, a. £3). allows ex 1lusion from a states coestal
‘croc from th: initial boundaries if the 2. As a result of an analysis cf lend and zone those interior cortions of islands
*ine* boundaries water uses and activities or each of the the use of which will not have direct

(*) extend irlard ard seaward to the ; RPUs (ux. 1, Ch.’V) it was cetermired trad and significant impacts or, coastal war

extent necessary to r-r.age uses and acti- i  the in*'ti*l planning boundary cf 1,000 tens. Fxnitr't 2 indicates few if any
v'ties that have cr a*e Hkely to have a ft. could diverge closer to the shore resource units in the uoland portions of
direct and eicn.ifleant impact on marirc line arid that no direct ard significant «Fire Island.

coast:! water; and impacts were likely tc occur wlthir the i

(2) include cl! transitional and inter- area caleted from the initial boundary

v'dcl arc>s. rglt marches, saltwater wot- ! a-ea \I\. 1, Ch. VI, p.84).

land*, 1:1 nt: , a-. beaches. 7. *>< Meal boundaries include all trans-

(d) If f.?2 criteria in (c) of this itional aro Intertidal areas, salt

nee r r'-al boundaries of *t* marr;* s, sultvrte™ wctl.*-v, a<t bea" ;i j

coastal a'or s.bjfct to tm& district J.i. 1, Ch. VI, p.83). .

0-iir.T, may be based on political Juris-
diction, cultural fottures, planning area*',
watersreds, topographic features, uniform 1



5 AAC 35.109. IMPLEMENTATION. Each
district program must include a descrip-
tion of the methods ard authority which
will fee used to implement the district
program. Methods and authority must be
adequate to insure program implementation,
and any additicnal methods or authority
which are required must be specified.
Methods and authority include land and
voter use plans, municipal ordinances
and resolutions, (including shoreline,
zoning, and subdvrsicn ordinances and
building codes), state and federal
statutes arc regulations, capital improve-
ment programs, the purchase, sale, lease,
or exchange of cc :sta! land and water
'sesQurces, cooperative agreements, fux
exemptions rir nondevelopment purchase
cf cevsl « ment rights, memoranda o r’
urd”star. line, a-, coordinated oroj'ikt
ur o.r”it review procedures. J

FINDINGS

1. Ex. 1, Ch. VIII, p. Ill, describes tin
existing federal and state controls which

will be used tc implement the district
program. These include:
Federal

* National Pollution Discharge Eliminate
System

* Corps of Engineers Permit for the Dis-
charge of Dredged or Fill Material

* Corps of Engineers Permit for Work or

Structures

X Executive Order 11938, Floodplain Man-
agement

w Executive Order 11990, |.otectio* of
Wetlands

* Historic Preservation

State

;  Water Quality Standards'

*  Wastewater Disaosi.l Permit
*  Wace™ Appropriation Permit
m Game Refuges

* Anadromous Fish Protection
m Tidelands Lease and Permit
* Land Classification

- Miring and Oil ard Gas gulatlon
* Historic Preservation

* Sclid Waste Disposal

*

Cerc.ficatlon of Activities under Sec-
tion 401 of the Clean Water Act

Fx. 1, Appendix \ suwaiizes the controls

listed above. Ir add'tion federal consis-

t%nCKl r?quirements ir bussed in Ex. 1,
rl

CONCLUSIONS

OCM concludes that the district pro-
gram has not adequately addressed

5 AAC 85.100, but the district pro-
gram and the existing ACM? standards
when used together, will provide an
acceptable level of management for
the interim. Any inconsistency may
be resolved by district adoption of
the thirteen reconuendations des-
cribed in finding # 3.

REVISED CONCLUSIONS 1/4/80

OCM concludes that the district program
has not adequately addressed 6 AAC ™b.
ICO, tut the district program and tit
existing ACMP standards when used to-
gether, will nrovide an acceptable leVel
of management for tho interim. Incon-
sistencies will be resolved when tne
district implements the twelve recommen-
dations described in finding *3 11/20/79
OCM initially found that the district
had failed to adeouately address several
ACMP Standards. Reconmer jotions for
additional actions necessary to imple-
ment these standard, are addressed by
MCA in the twelve recommendations des-
cribee in finding ~3. Consequently,
these sta < -ds which include: G AAC
80.040, .050, .060, .080, -.110, .130.

I, .160, are now found to be consistent.



JAY S. HAMMOND, Governor

OFFICE OF THE GOVERNOR Mﬁ%{%%ﬂ
DIVISION OF POLICY DEVELOPMENT AND PLANNING 465-3516

November 19, 19

All Legislators:

This letter is written to inform you that the Office of Coastal Management
has released its findings and conclusions on four district coastal
inar.agement programs submitted to the ,'oastal Policy Council for their
action. This action is in accordance with the Alaska Coastal Management
Act (AS 46.40) and 6 AAC 85.150. As you will be reviewing any district
program approved by the Council for incorporation into the Alaska Coastal
Management Program during the 1980 Legislature session, it is important
that you be apprised of potential Council actions.

The four programs under review are the Municipality of Anchorage, the
City-of -Haines, the North Slope Boroujghljid-BeaufQrtLSgflnientr and Annette
Islands Indian Reserve TopTes of these plans together with staff
recommendations will be sent to members of the House and Senate Community
and Regional Affairs Committees. In addition, the members of the Legislature
representing Anchorage, Haines, North Slope Borough and Ketchikan will
receive copies of the program for their respective area. Anyone else

wishing to review these programs and the staff recommendations can

obtain copies by contacting this office.

Attacned is a copy of the schedule for action on these programs. Those
programs receiving Council approval on January 16,17,18, 1980 will be
submitted to the Legislature on January 23, 1980 pursuant to AS 44.19.893

(4).

If can provide you with addition, information or if we can he of any
assistance, please do not hesitate i ~ontact. us.

Sincerely, ™ i

v
Muri
Coordinator

K MKMiut =

Ol.Al n M
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January

January
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1980

1980

1980

igao

Schedule

*Copies of all four programs, plus OCM's
Preliminary Recommendation on all four
programs are sent to Council and reviewers
who have requested them. Districts are
sent OCM's Preliminary Recommendation on
their respective programs. (This is the
First mailing to the Courcil and districts).

*Begin 30 day review period for all partici-
pants to comment on bc'h the conceptually
approved district programs and OCM's Pre-
liminary Recommendations. (Five days allowed
for mailing.)

*Coastal Policy Council workshop on four
district programs in Anchorage.

*End 30 day review period.

*Begin OCM's final review and response to
comments. All comments on all four programs
and OCM Preliminary Recommendations will be
sent only to the Council and the appropriate
district. (This is the Second mailing to
the Council and districts]k Comments will
be available to the public in the district.
Anchorage, and Juneau.

*End OCM's final review. On this day, OCM's
final recommendations, including a summary

of comments and OCM's response to the com-
ments, will be sent to the Council, districts,
and all reviewers. Also sent will be the reg-
ular Council Packet and agcuida for the January
meeting. (This is the Third Council and dis-
trict Mailing.)

~Council meets in Anchorage, acts in Haines,
Anchorage, and Annette Islands programs.

*Cotincll meets in Harrow, acts on North Slope
Horough Program.

~Council continues meeting in Barrow if needed,
and takes up other Council business in Barrow.
Otherwise, Council meets again in u»aye
to complete other business.

*OCM submits Council's actions to legislature.



(Alaska JElegtslctture

Senate
Office of the Secretary

Pouch V
January 24, 1980 State Capitol
Official Business Juneau, Alaaka 99611
MEMORANDUM TO: Community and Regional Affairs Committee
From: Secretary of the Senate
Subject: Coastal Management Program for the Municipality

of Anchorage, City of Haines and Annette
Islands Indian Reserve

The President this date referred the following reports to
your committee in accordance with the enclosed letter:

Municipality of Anchorage Coastal Management Program
(Fi 1 report April 1979 Volume 11, Office of Coastal
Management Summary of Revised Findings and Conclusions,
and the Final Report September 1979 of the Coastal
Management Program

Haines Coastal Management Plan and Office of Coastal
Management Summary of Revised Findings and Conclusions
January 4, 1980

Annette Islands Coastal Management Program and the
Office of Coastal Management Summary of Findings and
Conclusions of January 4, 1980

Ends: Letter
3 Reports w/ attach.



t'OUCHY iTATtCAPITOI

TK IIHDAATIODCB Mo m

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 26, 1980

SUBJECT: Legislative role in approving coastal
management programs.

TO. Senator Arliss Sturgulewski, Chairman
Senate Community and Regional Affairs Committee
Attn: Margo Waring, A.A.

]
FROM: Tamara Brandt Cook '7JI}
Legislative Counsel

AS 46.40.080 simply provides for adoption by the legislature
of coastal management programs which have aiieady been

reviewed and approved by the council. Clearly under the
terms of this statute the legislature may approve the progranm
or disapprove the program. Although the statute does not

provide for the situation involv ng legislative approval of
only part of a program, there is also no clear requirement

that the legislature approve or disapprove the entire progranm.
In fact, the legislature has done just that on previous
occasions, so there is some precedent for the preposition

that under the terms of AS 46.40.080 the legislature may
approve a program in part and disapprove it 1in part. SLA 1978,
Legislative Resolve Number 41.

Under AS 46.40.060 all district coastal management programs
are submitted to the Alaska Coastal Policy Council for
review and approval. Standards for council review are
itemized in AS 46.40.070. In view of these provisions, an
argument could be made that the legislature should not dis—
approve a program or part of a program that has ocen adopted
by the council unless it finds that the council failed to
properly apply the standards set out.

Since there 1is no case law on point and the language of the
statute does not spece rally restrict the legislative role,
the legislature appears to be free to approve a management
program, disapprove a program, or approve it in part and
disapprove it in part. Note that the recent case, State

of Alaska, and Department of Revenue v. A.L.I.V.E. Voluntary
No. 2022, February 19, 1980 casts considerable doubt upon
the ultimate effect of legislative resolutions.

TBC:1jb
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POUCHY STATECAPIia

Tcal R
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 26, 1980

SUBJECT: Legislative role In approving coastal
management programs.

TO; Senator Arliss Sturgulewskl, Chairman
Senate Community and Regional Affairs Committee
Attn: Margo Waring, A.A.

FROM: Tamara Brandt Cook 72f£~
Legislative Counsel

AS 46.40.080 simply provides for adoption by the legislature
of coastal management programs which have already been
reviewed and approved by the council. Clearly under the

terms of this statute the legislature may approve the program
or disapprove the program. Although the statute does not
provide for the situation involv .ng legislative approval of
only part of a program, there 1is also no clear requirement
that the legislature approve or disapprove the entire program.
In fact, the legislature has done just that on previous
occasions, so there is some precedent for the proposition

that under the terms of AS 46.40.080 the legislature may
approve a program in part and disapprove it in part. SLA 1978,
Legislative Resolve Number 41.

Under AS 46.40.060 all district coastal management programs
are submitted to the Alaska Coastal Policy Councxl for
review and approval. Standards for council review are
itemized in AS 46.40.070. In view of these provisions, an
argument could be made that the legislature should not dis—
approve a program or part of a program that has been adopted
by the council unless it finds that the council filled to
properly apply the standards set out.

Since there is no case law on point and the language of the
statute does not specflcally restrict the legislative role,
the legislature appears to be free to approve a management
program, disapprove a program, or approve it in part and
disapprove it in part. Note that the recent case, State

of Alaska, and Department of Revenue v. A.L.1.V.E. Voluntary.
No. 2022, February 19, 1980 casts considerable doubt upon

the ultimate effect of legislative resolutions.
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POUCH v STATE CAPITOI

IKIOgGITMg e
LEGISLATIVE AFFAIRS AGENCY
MEMORaNDUM February 26, 1980
SUBJECT: Constitutionality of Iegrslatrve agrﬁtroval
0r drsapgro | bé resollition of
reNqulatr nes.
(Work Orders No. 819G, 8191, 8192 and 8193)
TO0: Senator Arliss Sturgulewskl Chairman
Senate Community and Regional Affairs
Committee
FROM: Tamara Brandt Cook

Legislative Counsel

AS 44.62.320(a) which provides that the legi
concurrent resolution, mar( annul a r%g ulatio
Qr epartment was recently held tro unco
State of Alaska and Department of Revenue v. A
Voluntary, No. 2022, February 19, 1980, Essenp
case held ‘that s,oecrfrc rovisions of tue Alaska Consti
set out In Artic ,sections 13, 14, and 18 must be
compl ed with before the [egisfature can make new law.
Additionally, the governor must have the P tunrt to veto
any new law. Ip view of these mechanrcs u reme Court
has concluded that the |e Islature mau not create new. faw
rougat resolution. roposition that admrnrstratrve
| U
|

re ons are not the same as bills and cught not to he
ubject to Ah% same requirements was s?eerf cally ;l)resented
an rejected by the Court. "Such regulations are laws in
every meaningful sense, and annullrn% any ne of them effects
a change In the law." State of Alaska, n Depa rtment of
Revenué v. A.L.I.V.E. Voluntary, siiTra, ZI.
The Court recognized that the |egislature may delegate law-
sking power t0 ap administrativé a’tncy, and that' the
delegation could be made subject to «condrton. But the
fatermc %nme“sd thea\ive B atuarkem% raouue e(t]r?l dorrr]ta?ugd?icotn 0
resolutrong) w)as held (IJ Le an unqawrguq condrtron., The .
ourt reasonhed that whenevgr the grslature exercises .its
law-making power, It must do so purSuant to the mechanics



Senator Arliss Sturgulewski
Fe%ruary 26, 1980

set out. in the constitution. While an agency may adopt
ulations without following any of the same mechanics, the
8|s|ature may not act as anh agency itself.

In view of this broad holding, AS 46.40.080, requiring
approval of amendments to thé state coastal management
program g tion of concurrent resolution or By majority
voté whil bot houses are convened to confirm executive
p0|ntments B questtona e constttuttonally smce both
se methods const %r law - maktncI; t Part of

t|s c se did no

|
|

a
s significant to note that
n the dissenting opinion as
5|m||ar to the one held to be
Alaska, and Department of Revenue v.
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THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA, AND
DEPARTMENT OF REVENUE,

Appellants, File No. 3670
V. OPI1 NTON
A_L.1.V.E. VOLUNTARY, INo. 2022 -- February 19, 1960]
Appellee.

Appeal from the Superior Court of the State
of Alaska, Third Judicial District, Anchorage,
Peter J. Kalamarides, Judge.

Appearances: Joseph K. Donohue, Assistant
Attorney General, Avrun M. Gross, Attorney
General, Juneau, for Appellants Joe P.

Josejhson, Josephson & Trickey, 1inc.,
Anchorage, for Appellee. Stephen M. Ellis,
Delaney, Wiles, Moore, Hayes & Reitman,
Inc., Annhoragc, for Amici [ iriae Alaska
Legislative Council and Administrative
Regulation Review Committee.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Burke and Matthews Justices.

MATTHEWS, Justice.
BOOCHEVEF. Chief Justice, with whorr. CONNOR, Justice,
joins, cist-anting.

AS 4-i.62. 320 (a) provides:
The legislature, by a concurrent resolution

adopted by a vote of both houses, may annul
a regulation of an agency or department.



This statute encompasses a variart of what has come to be
1
called the legislative veto. "he question in this case 1is

whether this device violates article Il of the Alaska
Constitution. We hold that it does.
|
Chapter 15 of Title 5 of the Alaska Statutes
authorizes games of chance and skill to be operated by
permit holders. Only certain kinds of games, ("bingo,

raffles and lotteries, 1ice classics, dog mushers®™ contests,
2

fish derbies and contests of skill") are allowed, only
3

nonprofit organizations may be issued a permit, and all
revenues must be devoted to "the awarding cf prizes to

contestants or participants and to educational, civic,
4

public, charitable, patriotic or religious uses.”” The
Commissioner of Revenue has been delegated the authority to

adopt rules and regulations "necessary to carry out this
5

chapter or protect the best interest of the public.”

1. For excellent histories of the legislative
veto, see Ginnane, The Cc-.crol éﬁé-ndminigtration by
Congressional Resolutions and | A0, *arv. L. Rev. 569
(19b3) ; Newman £ Keaton, Congress and the Faithful Execution
of Laws - Should Legislators Supervise Administrators? ell

Look at Conejrcssional Control of the Executive, ©6lj Cai: L.
Rev. 983 (17™>75) .

4 AS 05. 15.100.

3. AS 05. 15.120, .210(15).
4. AS 05. 15.150.
5. AS 05. 15.060(1 1).

-2-



From 1960 until 1976 one of the Commissioner®"s
rigulations prohibited lottery operators from giving prizes
exceeding $15,000 1in personal property or $30,000 in real
property annually. In November of 1976 the regulation was
amended by increasing the annual personal property limit to
$30,000 and the annual real property limit to $50,000 and by

stating that personal property included rash and negotiable

7
instruments.
6. The regulation was designated 15 AAC 05.
410(4). It provided:

In holding, operating, and conducting
raffles or lotteries, no permittee

shall raffle prizes of personal property
in excess of the sum or value of
$15,000.00 in any one calendar year one
reax property in excess of the sum or
value of $30,000.00 in any one calendar

year.
7. As amended the regulation reads:
4) In holding, operating and

conducting raffles or lotteries, a
permittee may not raffle prizes of
personal property, 1including casn
or a negotiable instrument, the
aggregate total of which is in
excess of the sum or value of
$30,000 in any one calendar year
and real property in excess of the
sum or value of $50,000 in any one
calendar year.



A.L.1.V_E. Voluntary 1is an unincorporated associa—
tion which acts as the political action committee for the
Teamster®s Union Local No. 959. and affiliated unions. Fr*-
three years it has operated fund raising lotteries under a
permit issued by the Department of Revenue. It applied for
a permit for 1977 and reported that during 1976 it had
distributed $80,000 in cash prizes. The Department denied
A.L.I.V.E. a permit for 1977 <n the ground that its prize
distribution ir. 1976 had exceeded the allowable limit.

A.L.1.V.E. then brought suit against the Depart—
ment alleging that the denial of the permit was wrongful,
claiming that under the first version of the regulation
which was in effect for most of 1976 cash prizes were not
included within the personal property limitation of $15,000.
While the case was pending before the superior court, the

legislature, acting under AS 44.62.320(a), annulled, by



8
concurrent resolution, 15 AAC 05.410(4).

8. Legislative Resolve No. 79, in full, states:

Annulling a regulation of the Department
of Revenue pertaining to the value of
prizes awarded in raffles and lotteries.

BE IT RESOLVED BY THi* LEGISLATURE OF THE
STATE OF ALASKA:

WHEREAS under AS 44 .62. 320 the legis—
lature by concurrent resolution adopted by
a vote of both houses may annul a regulation
of an agency or department: and

WHEREAS 15 AAC 05.410(4), adopted by
the Department of Revenue, restricts the
value of prizes which may b~ awarded 1in a
single year by a qualified ganization 1in
a raffle or lottery to $30,000 1in personal
property and $50,000 1in real property;
and

WHEREAS the prevention of high-stakes
gambling sought by this regulation could
be achieved more effectively through less
restrictive means; specifically, the value
of prizes awarded 1in individual raffles or
lotteries could be limited or the prize
limit could be related to the amount re—
quired to participate in the raffle or
lottery; and

WHER1TAS this regulation would frus—
trate the intent of AS 05.15.150, which
specifies permissible uses for net pro-—
ceeds of raffles and lotteries, by pre—
venting qualified organizations fronm
garnering net proceeds in sufficient
amounts for uses specifically mentioned
in AS 05.15.150, such as erecting or
maintaining public buildings or works,
or lessening the burden on government;

BE IT RESOLVED by the Alaska State
Legislature that administrative regula—
tion 15 AAC 05.410(4) is annulled.

-5-



As a resuit of the legislative annulment A.L.I.V.E.
added another count to its complaint under which it claimed
that tne denial of its permit was wrongful because it was
based cn continuing enforcement of the regulation despite 1its
nullification by the legislature. In response, the state
claimed that the legislature could not constitutionally
annul an administrative regulation by concurrent resolution
and therefore the regulation had not been annulled. Loth
karties moved for sumrary judgment on this issue. The court
granted partial summary judgment in favor of A_L.I1.V.E.,
holding that the legislative annulment power was consti—

tutional and that the regulation in quest ®on was void ab

nﬁi'tio.9
9. That 1is, J-ince 1960. Legislative Resolve
No. 79 purported to annul not merely t te 1976 timendnents
to the regulation, but the regulation in 1its entirety. See

note 8, supra.
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the mechanics of Ieglslatlon v Each prov|3|on has a puracse
"tesigned

to

enee a respon3|ble legislative process

worthy of the public trust."” Plurey v. Hale/ 3124 4
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Article II, section 13 requires that every bill ke
confined to are subject and that there ke a descriptive

10 At Il §]3prov|des

—

(d




/ o' ’ - " ' r [ ] mT -N - N

title. These requirements are designed "to prevent the
inclusion of incongruous and unrelated matters 1in the same
bill in order to get support for it which the several

subjects might not separately command, and to guard against
inadvertence, stealth and fraud in legislation."” Suber

v. Alaska State Bond Committee, 414 P.2d 546, 557 (Alaska
1966). The same section also requires a specific form of
enactment clause to avoid confusion as to when the legislature
is sneaking with the force and effect of law, as distinguished

11
from the mere expression of 1its views and desires.

Article 11, section X requires three readings of
legislature knons Wt it Is passing,” North Sope Boraun
V. Stho Petroleum Comp,, SHP.21 531 9Bn.ll \aska
19/8), and to ensure an opportunity for the expression of
public opinion and cle deliberation. ©  Section 14 also
requires that the vote of each legislator o final pessae
of a il be recorded ad that o bill nay pess without an
affirmative vote If amgjority of the merbership of each
house.  These provisions are neat "to ensure deliberation
prior to passae, to ensure that the requisite mgjority of
each house affirmatively votes to enact a bill into law, ad

onvertion 2638 CHTERHES e Arska Constitutiona
ontertion F5h SREERIS e Aese Constitutiond




to provide a public record of the vote cast by each legis—
lator. ™ Plumley v. Hale, 594 P.2d 497, 500 (Alaska 1979).
In addition to these formal safeguards there is

the cor.aitio.i that no bill shall become law unless the

13
governor has the opportunity to veto it. This power 1is
granted ""to preserve the .integrity or . . . [the executive]
branch of government . . . and thus maintain an equilibrium

of governmental powers [and] to act as a check upon

hasty and ill-considered legislation."™" Thomas v. Rosen,
569 P.2d 793, 795 n.5 (P ".aska 1977) (citation omitted).
Finally, there 1is the clause that laws do not become effect—

ive, unless a two-thirds vote of the membership of each

house provides otherwise, until ninety days after they are
enacted. Art. 11, 8 18. This 1is designed *o provide a fair

opportunity to those people affected bv legislation to learn

14
of the laws they must live b~.
The question presented by this case is whether the
legislature can exercise 1its legislative power without

following these enactment provisions. In our view th"™* answer

must be in the negative, for otherwise they would serve no

purpose. In Plumlcy v. Hale, 594 P.2d 497, 502 (Alaska

13. Art. 1I, SS 15, 16 and 17.

14. See 4 Proceedings of the Alaska Constitutional
Convention 3110 (January 25, 1956).



/

|a79) we held that the recr. irements of Art. Il § 14 are
*15
mandatory, not permissive. The minutes of the proceedings

of our constitutional convention indicate that the delegates
were T 1ly aware that only by following the enactment
procedures could the legislature make law. Thus, Delegate
Sundborg stated;

Now, a majority vote in each house of

the legislature 1is not equivalent to
passing a law, because it does not re—
quire the signature of the governor, and
it does not require conformance with the
provisions of this constitution and the
provisions of such laws as will be passed
under it with respect to the procedure

in enacting a law. So, when we say in
the second sentence, "The state may by
law,” we are saying that that law must

be passed by the legislature in the
manner that 1is required by the consti—
tution and the statutes, and either
signed by the governor or passed over
his veto or become 1,-w without his
signature 1in the manner provided 1in
the constitution, which we felt war
the real intention of the body rather
than merely requiring that the legis—
lature by a majority in each house and
without adhering to any of those other
restrictions and without any reference
to the governor could contract debt on
behalf of the state.

5 Proceedings of the Alaska Constitutional Convention at

3405 (January 28, 1956). Of course, when the legislature

15. We also referred to the Art. Il SS 14 and
safeguards in North Slope Borough v. Sohio Pet. Corp., 585
P.2d 534, 543 n. 11 (Alaska 1978), stating: "Our constitu—
tion imposes certain requirements of formality on legis—
lative action . . . . The legislature enacts laws bv the
passage of bills meeting the foregoing formalities. It may
not enact a law or change one by committee report."”

-10-
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enee 108CL In 80 OMSOry caoacity It ey act by resolution.

sovever, WEN [T neans 10 k@ aCtion havng a binding
effect o "heee outsice the legislature 1t nay do o only by
following the enactivent pr ocedu%s Other state courts hae

0 held with virtual unanimty.
Thus in Peapie ex rel. Burritt v. Conmissioners of

Sate Contracts, ILNL [FO (111 188) a joint resolution
directed state officials to rake a contract for the puo
ication and distribution of certain municipal lans ad

oroviced an appropriation for that pupose.  Tre Illinols
Jprane Court held that the joint resolution vies invalid

necalse the enectment procecures prescribed by the [llinois
Constitution hed not been folloned.  Soesking of them the
court stated:

16. Watrous v. Golden Chamber of Commer

2d 498 (Colo. 1950) 1is pe”naps an exception. At issue
there was a statute allowing certain tax proceeds to be
pledged as security for bonds to pay for construction of
state turnpikes under the condition "that any such pledge
shall first be approved by joint resolution of the Senate
and House of Representatives.”"™ 1I1d. at 502. The court upr.eld
the statute, finding that such a resolution was not
legislative 1in character, but "rel"tfed] solely tc the
transaction of the business of the two houses." Id. at 510.
One proponent of the legislative veto has remarked-that
the reasoning of this case 1is " .0 unsatisfactory as to
destroy its value as a precedent.’ Schwartz, Legislative
Control of Administrative Pules ( Regulations, 1o N.Y.U. L.
R.v. 1031, 104% n.56 (1955).

-11-
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That these various provisions, giving the
form and mode by which, through the
concurrent action of the legislative and
executive departments, valid and binding
laws are enacted, are, in the highest
sense, mandatory, cannot be doubted.

1? r.E. at 185. The court went on to note that
nothing become:; law simply and solely
because men who possess the legislative
power will that it shall be, unless they
express their determination to that effect
in the mode pointed out by the instrument
whicl invests them with the power, and under

all the forms which that instrument has
rendered essential. [Citation omitted].

w Midan v, State, .. 60 (Cd. 18 -
California legislature hed passed . resolution requiring
jon of a private individual. In rejecting the
arguent that the resolution hed the effect of 1... the

court stated: | |
A -y

R

HP o 672

Morar. v. La Guardia, 1 N.E.2d 961 (N.Y. 1936)

involved statutory provisions reducmg publlc enployess'
salaries curing an econamc emergenty Ut the legislature
shall find their further operation unnecessary.”" The
legislature first attenpted to repeal this law by passing a
bill, but it ves vetoed by the Govemor.  The sae result

-12-
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was then sought by the passage of a joint resolution. In an
alternative holding the court held that the legislature

could not constitutionally terminate the operation of the
1/
statute by resolution:

A concurrent resolution of the
Legislature is not effective to modify
or repeal a statutory enactment. . . To
repeal or modify a statute requires a
legislative act of equal dignity and
import. Nothing less than another
statute will suffice. A concurrent
resolution of the two Houses is not a
statute. . . A concurrent resolution,
unlike a statute, 1is binding only on
the members and officers of the legis—

lative body. It resembles a statute
neither 1in its mode of passage nor in

its consequences. The form of a bill

is lacking, and readings are not
required. It does not have to lie on

the desks of members of the Legislature
for three legislative days . . But more
important, its adoption is complete

without the concurrent action of the
Governor, or, Jlacking this, passage by

a two-thirds vote of each House of the
Legislature over his veto. Thus a

joint resolution may be adopted by a

mere majority of the Legislature without
action by the Governor or notice to the
public, whereas the enactment of a
statute requires action by three distinct
bor*ies and at least three days®™ notice to
th : public. As has been well said: "In
th* exercise of this vast power [of the
Tegislature] according to the fundamental
idei and constitution of parliament the
cone irrence of the three distinct bodies
of wh”"h it is composed, each acting by

17. The other alternative holding was that the
statute had not authorized termination by resolution.

-13-



itself and independent of the others, 1is

necessary. No two of them acting together,
much less.alone, can make a law." [Citations
omitted].

1 N.E.2d at 962.

The express provision in the Alaska Constitution
of two specific legislative veto mechanisms supports our
view that no implied general power to veto agency regula—
tions by informal legislative action exists. On the subject

of the organization of the executive department the governor

38. To the same effect are: Becker v. Detroit
Sav. Bank, 257 N.W. 853 (Mich. 1934); Cleveland Terminal
& V.R. Co. v. State ex rel. Attorney General, 97 N.E. 967,
973 (Ohio 1912) ("[A] joint resolution 1is not an act of
legislation and . . . it cannot be effective for any purpose
for which an exercise of legislative power 1is necessary . . .);
Scudder v. Smith, 200 A. 601, 604 (Pa. 1938) (""The subject
matter of this joint resolution is legislative in 1its nature.
It is not a mere formal expression of legislative opinion [and
is therefore invalid]); State ex rel. Todd v. Yelle, 110

P.2d 162, 165 (Wash. 1941) ("It is . . . clear that a house
resolution is not a law. A law must be enacted either by
popular 1initiative or by the legislature, and, when by the
legislature, must be by bill. . ."™); Rowley v. City of

Medford, 285 P. 1311, 1114 (Or. 1930)(" e power of the
Le-islature to effectively legislate by *jsolution is

confined within very narrow limits. It may provide for
expenses incident to its sessions, such as employing clerks
and stenographers and procuring supplies, and other matters
incident to the carrying on of its own business, but it

cannot go outside and legislate generally on matters 1involving
property or other rights, as to such matters, its resolutions
have only the effect of an expression of opinion and no
more."); Hawks v. Bland, 9 *r.*2d 720, 721 (Okla. 1932) ("[al]
resolution is the mere expression of an opinion and not an
enactment of law."); Newport News Fire Fighters Ass™n,

Local 794 v. City of Newport News, 307 F.Supp. 1113, 1115
(E.D.Va. 1963) ("[T]he resolution expresses only the opinion
of that legislative body.").

-14-



may propose changes in the law by executive order. Unless
they are disapproved by the legislature within sixty days by
"resolution concurred in by a majority of the members in
joint session. . . .", such changes shall "become effecfE;e
at a date thereafter to be designated by the governor."
On the subject of municipal boundary changes, the state
local boundary commission may make recommendations. They
become effective forty-five days after presentation to the
legislature unless vetoed by a "resolution corcurred in by a
20
majority of the members of each house."

There are several noteworthy aspects of these

expressed powers. First, they are accompanied by specific
time deadlines. Second, the deadlines are different, sixty
days 1in one case and forty-five days 1in the other. One may

question, if there 1is an implied legislative ve;o power 1in
the constitution, whether it is accompanied by a time limit,
and if so, what the limit 1is. Third, the expressed legis—

lative vetoes annul proposed executive action, they do not

19. Art. 111 S 23.

20. Art. X 8 12. We do not agree with the
dissent®"s characterization of the power granted 1in these
two provisions as rule-making power, which we see as the
power to interpret and implement statutes. Rather, the
power contained in these provisions 1is the power to change
statutes; <=herefore, he expression of these extraordinary
powers 1in the constitution cannot be regarded as carrying
an implication that general administrative rule making was

meant to be forbidden.

-15-
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-hange exis ng law. They therefore do not have the same
potential for the disruption of public expectations and on—
going executive programs that the blanket veto in question
has. Fourth, the legislative vote required for the exercise
of each of the expressed vetoes is different. Re-organization
orders may be blocked by a resolution of disapproval con—
curred in by a majority of the members of the legislature 1in
21

joint session, while boundary change vetoes require

disapproval by a resolution concurred in by a majority of

22
the members of each house. Since the Senate has twenty
23
members and the House has forty, these differences can be
quite 1iImportant. The votes of thirty legislators are

required to forestall a veto taken 1in joint session, while
ten senators can prevent a veto if the vote is to be by a
majority of the members of each house. Here, as with the
differing time deadlines mentioned above, one may 1inquire as
to which voting method the constitution would 1impose as part
of an implied general legislative veto power. The answer,
of course, 1is that the constitution contains no clue. In
our view, the specificity with which thi constitution deals
with the legislative veto powers it does grant leads
logically to the conclusion that no other veto power 1is
implied.

21. Art. 115 23.

22. Art. X 512.

23. Art. I, 5 1.
-16-
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We are awa Ze of only three cases which have
decided the question whether a legislative veto is con-
stitutional.24 They are Atkins v. United States, 556 F.2d
1028 (Ct. CI. 1977), cert, denied, 434 U.S. 1009, 54 L.Ed.2d
751 (1978); Opinion of the Justices, 83 A.2d 738 (N.H.

1950) ; and Reith v. South Carolina S*-ate Housing Authority,

(Ct. C.P., 1ilth Jud. Dist., Aug. 28, 1975), rev"d on other

25
grounds, 225 S.E.2d 847, 848 (S.C. 1976).
24 The dissent suggests that our comment in
Boehl v. Sabre Jet Room, 1Inc., 345 P.2d 585 (Alaska 1960),
supports an affirmative answer to this question. We stated
that " (the legislature) has the power by resolution to annul
any agency or department rule or regulation.” However, the

constitutionality of annulment was not argued in that case,
and our statement obviously was not a judgment on this
issue.

25. The Amici would add Sibbach v. Wilson, 312
Uu.Ss. 1, 85 1..Ed. 479 (1940) to this list; however, the type
of veto discussed there apparently entailed formal law
enactment and, therefore, the case has no relevance to the
guestion before us. See Atkins v. United States, 556 F.2d
at 1060 and n. 21. In Buckley v. Valeo, 424 U.S. 1, 140 r:.
176, 46 L.Ed.2d 659, 757 n. 176 (1976), the United States
Supreme Court found it unnecessary to pass on the validity
of a legislative veto, but Justice White 1in a concurring

opinion indicated he thought it was constitutional. 424
U.S. at 284-85, 46 L.Ed.2d at 838-39. Subsequently, the
Court of Appeals for the Distric Columbia avoided the
sane i?sue, Clark v. Valeo, 559 ' 642 (D.C. Cir.)(en

banc) aff"d rem. sub. non. Clark v. Kimmitt, 431 U.S. 950,
53 L.Fd. 2<T~2bT~(15*77) ,~but Circuit Judge MacKinncn reached
the t.erits in a vigorous dissent criticizing Justice White"s
conclusion in 3ucV.ley. 559 F.2d at 685.

-17-



The New Hanpsnire case, Opinion of the Justices,
83 A.2d 738 (N.H. 1950), 1involved the question whether a
reorganization statute violated the state constitution. The
statute provided that the reorganization plan proposed by
the governor would beccme law if the two legislative houses
did not disapprove it by concurrent resolution. The court
concluded that the statute violated the enactment provisions

of the New Hampshire Constitution:

The procedure which [the reorganlraton
statute) pro" ides is 1in distinct contrast
to that contemplated by the Constitution.
Consent is to be manifested by silence

or adjournment, ar.d disapproval by
"concurrent resolution™ . . . (7)he con-—
templated procedure violates the con—
stitutional provisions requiring

separate action by each house of the
Legislature . . . [T]he set would dis—
pense with the "passage" of any measure,

as that word is commonly used, and with
the requirement of presentation to the
Governor. In a sense the act provides

for a reversal of the democratic processes
required by the Constitution, for under it
the Governor would propose the legislative
m*ction, rather than approve or disapprove of
action taken. 83 A.2d at 741.

In Four, v. South Tarollna Stato Housing Authority,
(Ct. C.P., 11th Jud. Dist., Aug. 28, 1975), rev*d on other
grounds, 225 S_E.2d 847, 848 (S.C. 1976). the South Carolina
Court of Common Pleas considered, 1inter alia, the validity
of a statutory provision stating that regulations promul —
gated by tho Housing Authority shall be "null and void

unless approved by a concurrent resolution of the General



//
Assembly at its session following such promulgation.” The
court held that this provision violated the constitutional
enactment requirements because "the General Assembly may not
perform a legislative function by means of a concurrent

26
resolution."” The co"* u also concluded tnat the provision
impermissibly infringed on the executive®s power to ad-
ministc and enforce the Iaws.27 Cn appeal, neither ruling
was challenged, but the state supreme court reversed on the
grounds that the legislative veto provision was not sever-
able and, thexefore, the whole act was unconstitutional.28

The appellate court accepted the lower court®s ruling on the

veto provision as the law of the case and did not pass on

29
the 1issue.

Atkir.s v. United States, 556 F.2d 1028 (Ct. CI.
19%7) , cert, denied, <34 U.S. 1009, 54 L.Ed.2d 751 (1978)
involved a statute empowering the President to make
recomnrndation.s for judicial salary increases and transmit
them to Congress; the rocormendat.ons would become effective
after thirty days unless disapptoved by either House. It

was claimed that this mechanism was unconstitutional because

26. Rcith v. South Carolina State Housing
Authority, Op. at 9.

27. Ld. at 10.
28. 225 S .E.2d at 848-49.
29. 225 S.E.2d at 848.
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£*at no change 1in the law was accomplished by the one-House
veto, because the President®s recommendations never had the
effect of law. Id. at 1063. The court implied that for one
House to have the authority to make such a change would be
unconstitutional: "Nor could one House do anyk .ng more
than preserve existing law. . ." Id. at 1064. In contrast,
the annullment provisions of AS 44.62.320(a) permit the

legislature to void administrative regulations which are 1in

effect. Such regulations are laws ir. every meaningful
31
sense, and annulling any cne of them effects a change 1in
the law.
v

Ke turn now to a discussion of the major arguments

of s”ppeilee and the Amici.
The first 1is that since AS 44 2.320(a) was passed
by the first state legislature, several members of which had

served in the Alaska Constitutional Convention, and was

31. 1 Mezir.es, Stein & Gruff, Administrative Law
S 1.02[2] at 1-45 (1977); 2A Sutherland, Statutes and
Statutory Construction S 49.05 at 240 (4th ed. Sands 1973),
which states:

An administrative agency nay be vested

with the power to promulgate legislative
irterprctivc rules which have the force

and effect of law. Such powers must be
limited by a standard, and, when exercised,
the ensuing regulations, if within the
standards, have the same efficacy as an
original statute enacted by the legisla—

ture. (Footnote emitted).
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y'pproved by Governor Egan, who had been chairman of the
convention, a stronger than usual presumption of consti-
tutionality should be applied.32 We need not pause to
debate that point. Whatever the strength of the presumption
might be, it will be overcome if the statute cannot be
squared with a reasonable reading of the constitution.

That, 1in our opinion is the situation here.

The Amici argue that since the legislature may
delegate law-making power to an administrative agency, it
follows that it may reserve to itself a pait of the dele—
gable power, and that a delegation can be made subject to a
condition that the legislature may later change th» terms of
the delegation by informal action. The answer to this
argument, in our opinion, is that while the legislature can
delegate the power to make laws conditionally, the condition
must be lawful and may not contain a grant of power to any
branch of government to function in a manner prohibited by
the constitution. The legislature 1is bound to act 1in
accordance with tho constraints provided in article Il of
the constitution. The fact that it can delegate legislative
power to others who are not bound by article Il does no*.

32. The same argument was unsuccessfully made

in Bradner v. Hammond, 553 P.2d 1, 4 nn. 4 & 5 (Alaska
1976) .
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an that it can delegate the same power to itself and, in

the process, escape from the constraints under which it must
33
operate.

To illustrate this point we may assume that the
legislature has the power to establish an independent agency

which would have the powex to disapprove of agency regula—

tions. Since the agency vould be a part of the executive
department the article Il constraints on legislative action
would not govern its functions. Could the legislature

instead convey to its own members the power to act as such
an agency free from these constraints? The answer, we

think, 1is clearly no for that would amount to dual office-
34

holding, prohibited by article Il, section |Z and would

infringe on the executive appointment power set out 1in

33. "A delegation which disperses power is not
necessarily constitutionally equivalent to one which con—
centrates power in the hands of the delegating agency."
Watson, Congress Steps Out: A Loo% t Congressional Control
of the Executive, 63 Cal. L. Rev! fT fOb/ n. 430 (TOTFT!

34. Art. Il, S 5 provides in relevant part:

Disqualifications. No legislator
may hold any other office or position
of profit under the United States or the

State.



35
article 111, section 26. While the power to void agency

regulations could be exercised by either the legislature, or
by an agency, when the legislature exercises such power it
must do so while acting as a legislature. It may not grant

itself the power to act as an agency.

It might be supposed that if the legislature could
condition the val idity of a regulation upon the subsequent
disapproval by both of its houses by concurrent resolution,

it could condition the same upon disapproval by a com-

35. Art. 111, S 26 provides:

Boards and Commissions. When a
board®"or commission is at the head of
a principal department or a regulatory
or quasi-judicial agency, its members
shall be appointed by the governor,
subject to confirmation by a majority
of the members of the legislature 1in
joint session, and may be removed
as provided by law. They shall be
citizens of the United States. The
board or commission may appoint a
principal executive officer when
authorized by law, but the appoint—
ment shall be subject to tho approval

of the governor.

See, e.g., Buckley v. Valeo, 424 U.1l. 1, 118-43,
46 L.Ed. 2d <579, “744-58 holding that Federal Elections
Commission members were necessarily "Officers of the United
States"” because, among other reasons, of their administrative
rule-making power, and therefore could not be appointed by
Congress; People v. Tremaine, 168 N.E. 817 (N.Y. 1929)

discussed infra, pp. 25-26.
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appeals struck comn a statute granting certain legislative
committee chainen the poser to disapprove of the allocation
of luvp emappropriations to an executive agengy.  Tre
court acknonlecoed that the legislature mghnt itself legis-
late the allocation, or it could telegate the responsibility
o an executive agecy. It could ot hosever, delegate the
respon3|b|I|ty to ore, or nore then ag, of ItS mentars
"Tre Legislature mght nake the segregation itself, out it
mey not confer administrative poAers Lpn ItS NeTbars
without giving them unconstitutionally, civil appointments
to administrative offices. It mght by general law confer
the poner of segregation or approval of segregation U ay
ae ut its om renDers . . . but the Constitution . . .
Makes ItS omn menters |neI|g|bIe to such an appaintent.”

Id. at 822. See also, Stockman V. I.eddy, 129 P. 220, 223

(Colo. 1912); Brar.lrtte v. Stringer, 195 S.E. 257, 264 (S.C.
1938). Contra, Opinion of the Justices, 266 A.2d 823 (N.H.
1970).

The Appellee also argues that legislative over —
sight of administrative regulations is desirable and that
such oversight can not take place effectively if it must
follow the path of legislation prescribed by article II.
There are two answers to this argument. First, aﬂmost

important, the question of whether the legislature might



/ perfom

/
a task nore efficiently If it did not have to follow

article 11 Is essentially irrelevant. Since article ||
applies, the question of whether efficiency take prmecy
over other goals must e taken to have been amsnered by aur
constitutional framers.  Seood, at least acoording to a
recent case study, the legislative veto hes been ninpres:
sive In practice. S Bruff eCellhom, Congressional
Control of Administrative Regulation: A Stdy of Legis-
lative Vetoes, DHav. L Rev,, 13D (1977). Thet stuuy
concluces, essentlally thet the legislative Veto enoourages
secretive, poorly informed, and politically neccountable
Ieg|slat|ve action. Id. at J4B-A It IS oonseouences
sch &s these that the enectment provisions of our cont
stitution are designed to quard against. S discussion,

supra, PO <10

?\ppellee also makes an argument based on the

doctrine of separation of powers. Kule-making 1is essen—
tially a legislative rather than executive function and so,
the argument goes, broad latitude must be afforded the
legislature to act as it sees fit in this, the core area

of its cuties. This argument is essentially inconsistent
with the requirements prescribed 1in article || Ofime
constitution which must be observed in the process Cﬂ
legislation. The legislature is not free to ignore these
requirements. See, discussion supra, pp. 7LJ()
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Appellee finds it significant that the Alaska
Constitution contains no provision like tnat in section 7,
clause 3 of article | of the United States Constitution38
which authorizes the executive to veto legislative resolutions,

and that executive involvement in the enactment of resolutions

was not deemed necessary by the framers of the state

constitution. This point, however, does not advance

Appellee™s case. Under the United States Constitution joint
39

resolutions are one means by which laws are enacted; they

are therefore naturally included among those legislative

acts subject to Presidential veto. However, under the state

constitution resolutions arc not an alternative lav enactment
process, and therefore there 1is no need to make them subject

to an executive veto.

38. This clause provides:

Every Order, Resolution, or Vote to which
the Concurrence of the Senate and House
of Representatives may be necessary
(except on a question of adjournment)
shall be presented to the President of
the United States; and before the Same
shall take Effect, shall be approved by
him, or being disapproved by hin, shall
be rcpassed by tvo thirds of the Senate
and House of Representatives, according
to the Rules and Limitations prescribed
in the Case of a Bill. (Emphasis added].

39. United States ex rel. Levey v. Stockslager,
129 U.S. 470, 32 L.Ed. 785 (1389).
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The Anici contend tnat since AS 44.62.320(a) was
itself passed in accordance with all constitutional mandates
and since the governor had the opportunity to veto the
statute, constitutional requirements have been satisfied
with respect to subsequent acts of the legislature taken
pursuant to the statute. In other words, by virtue of one
enactment approved by the governor, the legislature can
free itself, in certain instances, of the constitutional
constraints that would otherwise govern its actions. Such
an enactment would impermissibly preserve legislative power
possessed at one 1instant in time for future periods when the
legislature might otherwise be incapable of acting because

4
of the executive veto. ° It would also do away with the
formal safeguards of article Il which are meant to accompany

law-making. The requirements of the constitution may not be

eliminated in this fashion.

REVERSED AND REMANDED with directions to enter
partial summary judgment 1in favor of the state as to the

effect of the co. current resolution and for further pro-—

ceedings .

40. See Watsor, Congress Steps Out: A Look at
Congressional Control of the Executive, <1 CalY L. Rev. 883

at 1067 (1975H
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,£VER, Chief Justice, with whom CONNOR, Justice, joins,
renting.

1

I believe that the legislative power to annul
administrative regulations by concurrent resolution is consti—
tutional. In my opinion, the majority reasoning is fallacious
in equating regulations with laws passed by the legislature.
The litany of constitutional requirements outlined in the
majority opinion 1is indeed mandated for the passage of a
bill into law. The constitution, however, makes none of
those requirements applicable to regulations. In fact, the
constitution is silent as to the practice of delerating
authority by the legislature to the executive or administra-

1

tive agencies for promulgation of regulations. Regulations
may be promulgated without having each regulation confined
to one subject, a descriptive title, a specific form of
enactment clause, three readings on three separate days, the
vote of each member adopting the regulation recorded, a

majority vote of each house of the legislature, a public

record of the vote cast, being subject to veto by the governor,

1. The constitution does puthorize "[r"eguiatcry
quasi-judicial and temporary agencies”™ to be established by
law. Art. 111, & 22. There are no constitutional requirements
for promulgation of regulations.



*l/
2

3 90-day waiting period befcre becoming effective. Never —
theless, the majority does rot question the authority of the
legislature to delegate the power to promulgate regulations

without these safeguards. It seems to me that if the legis—

lature, 1in authorizing regulations, cannot condition that

r-uthoritv with a reasonable provision for oversight bec-jse

the annulment of a regulation is equated with repeal of a
statute, then the regulation itself must be considered
invalid as nor having been passed with the requirements
necessary for enacting a bill into law.

This 1issue was considered by this court shortly
after statehood in Boehl v. Sabre Jet Room, Inc., 319 P.2d
585, 588 (Alaska 1960), where we stated:

The legislative power of the state "is
vested in a legislature.” It is .Tgued
that because of this constitutional pro—
vision the power may not be delegated.

But such a strict theory of separation
of «fqg ignores realities and the
practical necessities of government. The
United Sta:es Supreme Court has said that
delegation by Congress has long been
recognized as necessary in order that tho
exertion of legislative powor does n”t
become a futility, and that necessity
fixes a point beyond which it iIs unrea—
sonable and impracticable to compel tho
legislature to prescribe detailed rules.
[Footnotes omitted.)

2. AS <14.62.180 does specify that, with
exception:, regulations become effective or. the 30th day after

filing by the liouter-ir.t governor.

zortain



one of the bases specified in Boehl for upholding this power
of th_ legislature to delegate regulatory authority was the
identical right to annul regulations which the majority now
finds to be unconstitutional. In Boehl we stated:

It also is not essential, 1in orde.. to
sustain the grant of authority, that the
legislature circumscribe administrative*
discretion by express standards of action
in order that the opportunity for capri—
cious ex rcise of power will not exist.
There is slight dancer of that. The ex—
ercise of the board®"s powers 1is hedged
about by substantial safeguards. Before
the board may act it must conduct a
public hearing and afford any interested
person the opportunity to be heard, and
it must then "consider all relevant
matter presented to it." There 1is ample
opporturJ ty for judicial review; for "any
interested person may obtain a judicial
declaration as to the validity cf any
regulation * * ", Finally, there 1is
legislative supervision. The legislature,
which meets annually, may revise tho sta-—
tute and thus restrict the bounds of ad-—
ministrative action; it has the power by
resolution to annul any agency or depart—
ment rule or regulation: and the Legis-
lative Council, an interim legislative
committee charged with the duty of mak—
ing recommendations tc the legislature,
must annually review all agency regula—
tions to determine if the legislative
intent is being corroctly followed.

349 P.2d at 590 (emphasis added) (footnotes omitted).

In my opinion, the majority misstates tho question
presented as bi .ng whether tho legislature can exerciso its
legislative power without the usual constitutional safeguards.
The real question is whether, having exercised its legislative

power, subject to all those safoguards, it nay condition tho
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...«jiegation of regulatory power to an executive agency upon a
provision for legislative oversight. I agree with our state-

r.ent in Boehl that the legislature has that power.

I

The advent of the industrial revolution vastly
increased and complicated the tasks of legislatures. Due to
limits of time and specialized expertise, legislatures have
fc \nd it impossible to prescribe laws adequately covering
the tremendously varied and intricate forms of social rela—
tionships arising out of the proliferation of business,
manufacturing, trade, transportation, communication and
commercial enterprises.3 Of necessity, legislative authority
had to be delegated to administrative agencies. Nevertheless,
both in England and in the United States, efforts were

initiated to maintain some controls over broad delegations

of authority.

3. See generally Stone, The Twentieth Century
Administrative Explosion__ana_ After, 52 Calif. kev. 513
U251 )

4. See Boisvort, A Legislative Tool for Super-
vijiin of Administrative Agencies: The Laying System, 25
Fqr dr.am L~ Rev. 636 (1957) ; Schwartz, Legislative Control
C% Administrative Rules and Regulations: The American

Experience, 30 N.Y.U. Li RoVi 1039 (1955) (hereinafter cited
as Schwartz); Carr, Legislative Control of Administrative
Rules ar.d Regulations : Parliamentary Supervision m Bri :cin,
30 N.Y.U. L. Rev. 1045 (1955/. )
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England has long utilized the laying system,
whereby an administrative order or regulation must be laid
before Parliament for a specified period of time before

becoming effective.

Parliam sntary control over admin—
istrative rulas and regulations
; is asserted principally
through provisions 1in enabling stat—
utes that rules made -nder them
shall be laid before Parliament.
This 1is customarily combined with a
provision 1in the stc ute, either
that the rule shall .i0Ot be opera—
tive until it is approved by resolu—
tion, either of both Houses or of
the House of Commons alone . . . ,
or that, if within forty days a reso—
lution 1is passed by either House for
annulling the rule, the rule 1is to be
void . . . .3

In the United States, the issue of whether a
legislature can “®serve to itself the powtr to disapprove
administrative regulations has been brewing for more than
forty years. The early stages of the dispute involved the
Reorganization Acts of tho 1930°"s and 1940°"s which provided
that executive reorganization plans became effective sixty

days after transmission to Congress, unless withi* that

3. Schwartz, supra note 4, at 1032-33.

6. Clark v. Valeo, 559 F.2d 642, 649-50 (D.C.
Cir.) (on banc) (:;cr curiam), aff"d men. sub non., Clark v.
P.-mmit, 4iTTTs. 950, 43 L. Ed"." i"d"2S7~(15T7) .
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7
period Congress disapproved by resolution. Federal acts

incorporating similar provisions have proliferated in recent
“8
years. Vet no federal court has scuarely evaluated the

validity of provisions reserving to Congress the power to
&

disapprove administrative regulations.

I agree with the majority that there 1is scant case

|
authority on the specific issue in the United States. Our

court, however, has favorably discussed the legislative veto

in 3o0ehl.

The holding in Atkins v. United States, 556 F.2d
1023 (Ct. Cl. 1977) (en banc) (per curiam), cert. denied, 434

Uu.S. 1009, 54 L. Ed. 2d 751 (1978), supports the position

7. Ginnane, The Control of Federal Administration
by Congressional Resolutions and Committees, 66 Harv. L.
Re7! 569, 576-82 (1953) . T.ne 1939 and 1945 Reorganization
Acts provided for disapproval by a concurrent resolution;
the 1949 Act allowed disapproval by either House. Id. at
579, b531.

8. Watson, Congress Steps Out: A Look at Con-—
gressional Control of the Executive, 63 Calif. L. Rev. 583,
989 (1575). An appendix to this article lists many statutes
giving special effect to congressional resolutions. Many
have been passed in the 1970"s and involve veto power over
actions of executive agencies or tho President. Sec id. at

1089-92 app. A.

Veto, 13 Harv. J. Legi3. %93, 595

9. Stewart, Constituti%j?ﬁiiy of the Legislative
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taken in this dissent. Atkins upheld a statute allowing
either House of Congress to veto judicial salary increases
recommended by a presidential commission.

In Buckley v. Valeo, 424 U.S. 1,46 L. Ed. 2d 659
(1976), the majority of the United StatesSupreme Court did
net reach the issue of whether regulations promulgated by
the Federal Election Commission would become effective
within thirty days of filing if either House of Congress did

not disapprove them. In his concurrence,Justice White did

approve the oversight provision, stating:

I am also of the view that the other —
wise valid regulatory power of a pro-—
perly created independent agency is not
rendered constitutionally infirm, as
violative of the President"s veto power,
by a statutory provision subjecting
agency regulations to disapproval by
either House of Congress. For a bill to
become law it must pass both Houses and
be signed by the President or be passed
over his veto. Also, "Every Order,
Resolution, or Vote to which the Concur —
rence of the Senate and House of Rep e-
sor.tatives ray be necessary" is likewise
subject to the veto pow r. Under 5 438(c)
the FEC"s regulations are subject to
disapproval: but for a regulation to be—
come effective, neither House need approve
it, pass 1it, or take any action at all
with respect to it. The regulation be—
comes effective by nonaction. This no
more invades the President ™ powers tha..
does a regulation not required to bo laid
before Congress. Congressional influence
over the substantive contont of agency
regulation may be or.hanced, but 1 would
not viow the power of either House to
disapprove as equivalent to legislation
or to an order, resolution or vote re—
quiring the concurrence of both Houses.
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424 U.S. at 284-85, 46 L. Ed. 2d at 838-39 (emphasis added)
(footnotes omitted).

The majority cites Roith v. South Carolina State
Housing Authority, (Ct. C.P., 11th Jud. Dist., Aug. 28, 1975),
rev"d on other grounds, 225 S.E.2d 847, 848 (S.C. 1976), but
appropriately concedes that the Supreme Court of South Carolina
did not reach the issue with which we are concerned.

Also cited i3 tho Now Hampshire case, Opinion of
the Justices, 83 A.2d 738 (N.H. 1950), an advisory opinion on
whether a recrganization statute violated the state consti—
tution. The statute provided that tho reorganization plan
proposed by the governor would become law if the two legis—
lative houses did not disapprove it by ccncurront resolution.
The court concluded that tho statuto violated the state
constitution. Nd. at 741. Three of the five jJustices felt
the procedure violated the principle of bicameralism bocauso
each nouse "has undertaken m . lvance to surrender to the
ether its constitutional authority to veto or refuse assent
to action taken or approved by tho ether.* Jd. at 741-42.

It is also sior.ificant that twenty years
later the New Hampshire Suprome Court examined a statute
requiring certain salary Ir.croasos to be approved by a
legislative committee prior to submission to the governor
for final approval. Opinion of the Justices, 266 A.2d 823

(*.\H. 1970. The court, without analysis of Its earlier

37



opinion, found no violation of separation of powers, reasoning
that since the legislature could delegate its power to fix
salaries, it could impose conditions upon the exercise of

such delegated authority. Id. at 826. In conclusion, it
seems to me that what case authority exists is more support—

ive than not of the concept of legislative annulment.

v

The legislature®s participation in the promulgation
of regulations is within the core area of legislative power,
formulation of policy. Accordingly, the legislature®s
power to select the means of participation should be
generously construed.

The delegation of rule-making authority to executive
agencies does not altar tho basic legislative nature of
the function. Conditioning that delegation on the right of
t < .ture to review and annul regulations does not

infringe on tho power cf tho executive, where, as h”re, tho

10. Wo have held that when the legislature
cises power with referenco to an ossontially executive
function thoso powers should bo construed narrowly. Sradner

v. Hamnond, 553 P.2d 1, 7 (Alaska 1976). Conversely, when,
as here, a basically legislative function 1is involved, the
powors of the legislature should ba construed broadly.

-31-
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Veiling action is taken at the first session of the legislature
11

>ollo. g promulgation of the regulation.

t
I believe that a statute can validly condition the

delegated power to enact regulations by requiring that the
regulations be subject to annulment by resolution, jJust as
it could limit the effective date of the new regulations or
the length of time during which they would be 1in force. |
find no material difference between AS 44.62.320 and other
statutes, upheld by the United States Supreme Court, that

condition the exercise of rule-making authority by approval
12
of private citizens. if private citizens can exercise

such power, then certainly zho legislature should be able

to exercise the same power.

11. A long-term scrutiny of executive action taken
pursuant to regulations leading to delayed annulment might
involve legislative infringement on the executive powe- to
enforce laws. We are not confronted with such a question
and need not pass on it because the regulation here in
question was annulled at the Tfirst legislative session
following 1its promulgation. We are similarly n-jt confronted
with an annulment by a single legislator, a committee of
the legislature, or by one house.

12. United States v. Rock Royal Co-Operativo,
Inc., 307 U.S. 533, 574-78, 83 L. Ed. 1446, 1470-72 (1939)
(upfoldmg federal statute delegating to Secretary of
Agriculture authority to issue marketing orders for speci—
fied commodities, if approval of producers was secured);
Cumn V. Wallace, 306 U.S. 1, 15-18, 83 L. Ed. 441, 451-52
(1939) (upholding statuto authorizing Secretary of Agri—
culture to regulate markoting of tobacco if two-thirds of
growers in a market requested, by referendum, such action).
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Vv
As the majority correctly notes, there are two
provisions 1in our constitution which deal specifically with
the legislative veto. These are article 111, section 23,
concerning executive reorganization, which provides that

the lecislature may veto a reorganization plan by a reso-
13
lution "in joint session,” and article >, section 12,

concerning local boundaries, which provides that the legis-

13. The full text of article 111, section 23,
provides:

Tho t-. "ernor may make changes 1in the
organization of the executive branch
or in the assignment of functions
among 1its units which he considers
necessary fcr efficient administration.
Where these changes require tho force
of law, they shall bo *et forth 1in
executive orders. The legislature
shall have sixty days of a regular
session, or a full session if of
shorter duration, to disapprove these
executive orders. Unless disapproved
by resolution concurred in by a major —
ity of the mmbers in joint session,
these orde.s bocono effective at a
date thereafter to bo designated by
the governor*
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lature may veto by resolution local boundary changes proposed
14

by an executive branch commission.

The majority concludes that these two express
provisions creating a legislative veto by resolution exclude
the possibility of an implied legislative veto. They state:

In our view, the specificity with which
the constitution deals with the legis—
lative veto powers it does grant leads
logically to the conclusion that no
other veto power 1is implied.

Adopting the majority"s logic, however, it might be said

with equal force that the delegation of any rule-making
powers to the executive by the legislature would also be
unconstitutional. It might be argued that where the consti—
tutional drafters intended to create rule-making power in

the executive branch they created it expressly, with

14. Article X, section 12, provides:

A local boundary c¢c -nnission or board
shall bo established by law in the
executive branch of the state govern-—
ment. The commission or board may
consider any proposed local government
boundary change. It ray present pro—
posed changes to the legislature during
the first ten days cf any regular ses—
sion. The change sha.l bocom . effective
forty-five days after presentation or
at the end of tho session, whichever . i
earlier, unless disapproved by a reso—
lution concurred in by a majority of
the members of each house. The commis—
sion or board, subject to law, may
establish procedures unereby boundaries
may be adjusted by local action.



necificity, as they did in these two provisions, and that
other rule-making powers created by statute cannot be implied

In my view, the expression of some powers 1in these
provisions does not lead to the conclusion that the consti—
tution forbids either an expansion of rule-making powers in
the executive or a denial of the legislative veto. The
Alaska Constitution is silent on the question of adminis—
trative regulations. It does not say what powers may be
delegated, how rules may be promulgated, or whether the
legislature may retain a veto power by resolution. Pre —
sumably, these were questions that the constitutional
drafters thought could best be resolved by the legislature.

There is an aspect of these two provisions, however
that is worthy of soma notice. It seems significant that in
the only two instances where the constitution does make a
specific grant cf rule-making power directly to the executive
it does so with a power reserved 1in the legislature to veto
the rule by resolution. There seems to be little lo;ic to
a position that maintains that the constitutional drafters
would have sanctioned the use of the resolution her**, yet
demanded the higher enactment standard when the legislature
delegated po”er cr. its own.

Finally, the majority argues that where a veto
power by resolution, exists, it must also specify time limits,

the method of voting and so forth. This argument 1is



unconvincing. Having allocated a specific rule-making pov/er
to the executive branch, it was appropriate for the constitu—
tional drafters to define in the constitution a specific
legislative check to that power. This would seem to be a
virtual necessity, because any statute that the legislature
might pass to circumscribe these executive powers otherwise
would in all likelihood be unconstitutional. But where the
legislature delegates rule-making power by statute, the
constitutional drafters might well presume that the legis—

lature could EﬂS[)design an appropriate system of checks and

balances by statute law, .. they MR wone nere in 15 AR, .

It Is aso of significance that the Aoministrative
Procecure Act, danter 143 SA 198 containing an amulment
prevision, wes pessed shortly after the draft ng of the
constitution a the first sss.on of the Alaska State Legis-
lature. My of the celecates to the COﬂS’[ItU’[IOﬂ%
venticn were avory the nentrs of the legislature.
fact, o cf the nore active delegates, Hellenthal aml
Taylor, Introouced Huse BII B3which wes enacted &

e Qi) B S RO T 8




16
cna ter 143, SLA 1959. The bill was passed by a House
17 18

vote of 37 to 1, and by a unanimous Senate vote.

At that time, the governor of Alaska was William
A. Egan, who had presided as President over the Constitutional
Convention. In signing House Bill 13 into law, Governor
Egan delivered the following message tc the legislature:

I am signing into law HOUSE BILL NO.

13, the administrative procedures bill.

I wish to call attention to the Attorney

General"s statement that Section 1,

Article VI of Chapter 1 thereof may be

unconstitutional 1in its seeking to impose

new duties on local governing bodies.

Because of the bill"s separability

clause, however, 1 do not consider this

flaw of such seriousness that the bill

should not be signed and utilized.19
Although the governor saw fit to point out a possiblu
constitutional problem with article VI because it required
local governing bodies to hold public hearings, no question
was raised about who legis ature®s power to annul regulations

20

by joint resolution.

What was c”id by tho United -tates Supreme Court

about legislation passed by Congress shortly aftor the

16. 1959 House Journal 52.
17. 1959 House Journal 427.
IS. 1959 Senate Jov:rnal 708.
19. 1959 Sonate Journal 1092.

20. See ch. 143 (ch. I, art. VII, 5 1), SLA 1959.



enactment of the United States Constitution

is apropos

What, then, are the elements that enter

into our decision of this case?

We have

first a construction of the Constitution
made by a Congress which was to provide

by legislation for the organization of

the Government in accord with the Consti —
tution which had just then been adopted,
and in which there were, as representa—

tives and senators, a considerable

number

of those who had been members of the Con-—
vention that framed the Constitution and
presented it for ratification. It was

the Congress that launched the Government.
It was the Congress that rounded out the
Constitution itself by the proposing of

the first ten amendments which had

in

effect been promised to the people as a
consideration for the ratification.
was the Congrjss in whicn Mr. Madison,

cne of the first in the framing of the
Constitution, led also in the organization
of the Government under it. It was a
Congress whose constitutional decisions
hnve always been regarded as they should
be regarded as of the greatest weight 1in
the interpretation of that fundamental

instrument. . . . This court has

edly laid down tho principle that a
contemporaneous legislative exposition of
the Constitution when the founders of our
Government and framers of our Constitu-—

tion were actively participating

It

repeat —

in public

affairs acquiesced In for a long term of
years fixes the construction to bo given

its provisions.

Myers v. Un ted States, 272 U.S. 52, 174-75,

169-9C (1921} (citation omitted).

71 L. Ed. 160,

Finally, 1 noto that the policy of authorizing

legislative annulment of regulations is becoming increasingly

widespread in Alaska, 1in other states, ar.d

in

the federal



govemment. " Sch a practice, affording a practical neas

21. Numerous other statutes enacted 1in recent
legislative sessions in Alaska provide for some specific
legislative review function. See AS 46.03.758(c)(regulations
relating to oil spills): AS 46.40.080 (regulations relating
to coastal zone management); AS 38.50.140 (regulations
pertaining to land exchanges); AS 39.23.080(c) (regulations
relating to salary increases); AS 38.06.055(a) (o_l and gas
dispositions). Some regulations annulled by resolution are
the following: regulations relating to nursing home admin-—
istrators, annulled by Senate Concurrent Resolution No. 94
in 1976; motor vehicle inspection regulations, annulled by
Senate Concurrent Resolution No. 62 (HCS CSSCR), in 1976;
the prize limit regulation, annulled by Legislative Resolve
No. 79 (House Concurrent Resolution No. 60) in 1977; school
loan regulations, annulled by Legislative Resolve No. 87
(Senate Concurrent Resolution No. 32) 1in 1977; and certain
regulations adopted by the Department of Community and
Regional Affairs, annulled by Legislative Resolve No. 95
(Senate Concurrent Resolution No. 12) in 1977.

. iy

ih Sldl

» |
Satllo aftire’™
% i 8Fg[1p?6{j|scu55|on of federdl lans on the subject,




sssss ien or tE broad delegation of legislative poners
requwed by the complexities of modem society, shauld not

e hastily voiced.
| concluce that the legislature’s annunent of the

cash prize requlation, purstart to A 4462.3X03), d0es
nat violate the principle of separationaf poners, does ot
provice a NS by which the legislature can enactlans
without pessage of a bill, and does not unconstitutionally

encroech an the poner of the executive.

-47-
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REQUESTED FOR Senate C&RA Coaalttie BY Tvyla EXT.
MD Senate C&RA Cocmlttee TAKENB Y Chenoveth
INSTRUCTIONS, EXPLANATIONS Approve City of Halcaa (not Municipality 0f Ulnar ee

w Itter.) cua&twl ganaftfcnent [ lau.

OBTAIN SPECIAL DRAFTING INSTRUCTIONS ATTACHED 7/ 7

AUTHORIZED TO CONFER WITH

RETURN
TO REQUESTER
APPROVED:  BCt, Director, legal Services
Director, Research
REVIEWED SPECIAL [INSTRUCTIONS TO TYPIST/PROOFREADER
IN 2/21 JUE for Intro. 2/27
TYPED- Draft DATE

Hm DATE

PROOFED DELIVERED DRAFT 7/ 7 FINAL / 7



WORK ORDER REQUEST FORM

H ? 3191
KEYWORDS: Coastal ManagaaoDt ASSIQfED TO
Regulations
REQUEST FOR: BILL / 7 RESOLUTION £ X J RESEARCH [/ 7 OTHER [/ 7
SUBJECT ;c-: Aiiood coaatal policy council standards
REQUESTED FOR Senate C&RA BY Tvyla EXT
MD Senate C&RA Gotalttce TAKEN BY I streeth

INSTRUCTIONS, EXPLANATIONS

co foreet practices provision.

OBTAIN
REVIEWED
IN DUE
TYPED - Draft DATE
Final DATE
PROOFEO DELIVERED

LA-L 10

SCE attending coastal

polK/ ct .tacll regulations relative

»PECIAL DRAFTING INSTRUCTIONS ATTACHED / 7

AUTHORIZED TO CONFER WITH

RETURN
TO REQUESTER

APpROVED: n Director, Legal Services

Director, Research

special instructions to typist/proofreader

DRAFT / 7 FINAL / 7



WORK ORDER REQUEST FORM o 82

KEYWORDS: CrifliLfcl aaaMft- Ht \SSIGNED TO

REQUEST FOR: BILL /7 7 RESOLUTION /£7 RESEA CH ! 7 OTHER /

SUBJECT;'Drove  Kuhiclaalltr .i /nrjirvi<p» rnanf. e rjir.«dfir jll«H Lg- -, - —

REQUt TED FOR —.tmtt ¢l.a r.n» lira* BY - [EXT. e
HEIMRTD S BA ¢ men e RUNME,
INSTRUCTIONS, EXPLANATIONS 1(J. aODrovliiE tiie coaat, . gori.

FRiulegality vf Aachornz*.

obtain SPECIAL 1FAFTING INSTRUCTIONS ATTACHED £ 7

AUTHOR I<ED TO CONFER WITH

RETURN
TO REQUESTER
APPROVID R/a Director, Leqal Service*
Director, Research
REVIEWED SPEC 1A . INSTRUCTIONS TO TYP1ST/PROCFREADEA
IH 2/21 pm for Intro. 2/21
TYPED * Draft DATE
Final CATE
PROOFED DELIVERED DRAFT / 7 FINA. f~]

LA-L 10




WORK ORDER REQUEST FOf M Va  gio7

KEYWORDS : cai *ny oor* L ASSIGNED TO Cook

REQUEST FOR: BILL / 7 RESOLUTION m RESEARCH / 7 OTHER / 7

SUBJECT cv: A roT« :oaatnl - aaas- .[ pu"i for |g MtM 1itanda rtwivi
: i ™
REQUESTED FOR  .~.ci.ate f-RA CfPiltt— BY EXT.
*THMRTO  semca i comoltt— TAKEN BY Cheooveth
INSTRUCTIONS, EXPLANATIONS scr: Approve tho coaiul aanag— nt plan outaalttaJ by counc
tit - 1™ Annette liilondw jiitem. -
OBTAIN SPECIAL DRAFTINC INSTRUCTIONS ATTACHED /J7

AUTHORIZED TO CONFER WITH

RETURN
TO REQUESTER
APPROVED: Director. Leqgal Services
Director, Research
REVIEWED SPECIAL INSTRUCTIONS TO TYPIST/PROOFREADER
IN / DUE for Intro
TYPED - Oraft DATE
Final DATE
PROOFED DEL IVERED DRAFT / 7 FINAL N

LA-L 10






MEMORANDUM State of Alaska -

to Murray Walsh, Coordinator pate: July 16, 1982
Office of Coastal Management
Office of the Governor FILE vo J66-502-81

TELEPHONE NO  465-3600 x 53
|

By: Lauri J. Adacffs

Assistant Attorney General OCM

You have requested ouj advice regarding the hreadth of

matters which mag/ be revrewe by state agencies in their coasta
management consi tencz determinations on develoP ent projects |n
the Coastal zone. Alaska Coastal Management Act (the ,Actg,
docs nof encourage the establish ment of a new permit or license
Ctr]stem for actrvrtr s 0CC urr|n7g |n coastal zone of the state.
. Sec. ), SLA her, plement]atron of the
coastal pro?ram | a chieved In Iarg measure throuP Integration
substanfive coastal development standards In each’ state
rr‘lr(encys rerct review. ang action_on exrstrnrg Permrts ||c ses

proprietary authorizations, Your question [nvol ves a
mrnatron of the extent to which consrstencg review of h)
lar activity by a state agD ncy may encompas aspects o the
ect which might not have been considered art of the age
aﬁproval protess before enactment of the caAstal program

other wa , the issue 1is the extent to which agency Ht]rrs Ic
over a requlated project is expanded or extended by the regq
ments of the Coastal ‘Management Act.

It is difficult in the abstract to draw conclusions
@proprrate scope of consistency reviews for every,
development actrvrtu with coastal zope Im-

s] tate agencies have considerable discretion In en-
their reguaorg authorrtres on a case-bhy-case hasis S0
e the Coastal Management Act.

D_G-—n-fb
'u<o
| e —
— D

Cr—l-

n
C
on

o« ——

best meet “the objectives o
evertheless the pol rcres and purposes of the Act provide signi
Ctiurr]et guidance cncernrng the” coverage intended by the 0Ieggrs

In devrsrng statutory _scheme for management the

fl

I

coa*tal resources Of the state First, the Act em hasrzes a com
Prehensrve approach regu}atrng USes of the coastal zong
equires co nsrderatron f ot Impacts of each new propose us
both as they mrgh dverse}/ ffe ther resources “of the
coastal area; anol they mr% mt te range. of remajn ng al-
ternative [possr e Uses. on te Act requrres cons eration
of cumula \ve Impacts  of eve ment. resut n? me
cases, at least, matters o ontsr r|| 5 d ency ero e
ranting its approval mi antia roa ons
gratrong ot dpapstal program dsarrps, y or stancve he
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agency®"s authorizing permit 1involves only very limited criteria
by itself. The general discussion of the scope of consistency
determinations which follows is amplified by a tew examples which
may ajsist you 1in your review of specific projects.

In enacting the state-wide coastal management program,
the legislature expressly recognized the need for the establish—
ment of a comprehensive planning process for the coastal re—
sources of the state and for a means of addressing and resolving
conflicts_among competing uses in the coastal area. Ch. 84, sec.
1 SLA 1977. In the legislative findings accompanying the Act,
the legislature criticized the overly narrow scope of the plan—
NINJ and governmental decisionmaking which had occurred with re—
spect to the state®"s coastal zone:

The degree of pl nnrnq and resource all
which has occurred In the coastal area ha
been motivated b){ short-term considerations
lated to sound planning principles.

Ch, 84, sec. ?n) SLA 1977 (emphasis added). This state of
affairs was the etus for the comprehensrve planning and regqu-
latory approach em odred in the ACMP

there is a critical need to engaq in comprehen-
sive land and w ﬁtr use planning In coastal _ateas
and to establrs the means by  which a pTTnn{ng
rocess and management program Involving SeV-
era overnments and areas oF the unor%anrzed 0f-
? aving Interest In the coastal area cay be
ef ectrvely implemented.

ld., sec. 1(6) (emphasis added).

tion
ten

0C
s of
cunre-

d
0
U

In the statement of policy enacted as part of the Act,
the legisla ture articulated the broad scope of coverage intended
In the "Act.  Section 2(33 f ch apter 84, 'SLA 1977 pro rdes

[t is the olrcly of the state to . . . develop a
management roga hich seés out olicies, objec-
tives, stapdards and proce ures pulde "and re-
solve conflicts amon*q uplic snd private act vi»
(tjres tInvodlv anil s{e |ot retsourctehs whrcht hT|¥e §
irect an |n||c mpact on the coastaTTan
ar.d water o 9he » aEe~ cephsill addtﬁD
A

qualifying t tb in this statemeht of policy
e

|
of “direct and significant Impact”. It

W
key
Is U

S
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Identifies the scope of concerns which

addressed through the <coastal progranm
40.210(5) defines that term as follows:
%

3

are to be

"Use of direct and significant impact®
use, or an activity associated with the use, which
change or
alteration in a natural or socialcharacteristic

of a part of the state"s coastal area and

proxloately contributes to a material

AS 46.

means a

in which

(A) the use, or activity associated
with it, would have an adverse effect on

the quality of the resource sres,

(B) the use, or activity associated
with 1it, would limit the range of alter—
native uses of the resources of

coastal areas or

the ,

© the use would, of Itself, consti—
tute s tolerable change or alteration of

the resources within the coastal

a

but which, cumulatively, would have

adverse effect.

This definition gi\:s the clearest

leg

rea
an

islative in—

dication of the Intended scope of application of the Act to Iland

and water uses and activities. It defines the

use

s and actlv

itlet subject to regulatlrn under tha coaatal program based on a
broad notion of potential 1impacts on the resources of the coastsl
area, or the degree to which a proposed coastal me

actlvlty would materially altar any natural or

or assoc leted

soclaT charac—

teristics of apart of The~cosat. AS 16.40.7101

the eTfelTts" or Impact e of pi”~posed uses and thei

hensive Jland and water use management of the

ensuring Tfull consideration of the effects of

tecting Ildentified pr orlty uses end activities
rone where the potential for conflict exists.
<*6.40.020.

The Tocus on

r associated ac—
tivities furthers the legislative policy of accompllshing compre—
coastal rone by
requiring effective consideration of the full range of Impacts of
any given proposed development project In order
whether It satisfies the standards of the coastal

to determine
program. By

anticipated uses
and activities which are part of or associated with the project,
this approach also effectuates the objective of the Act of pro—

in
See

the coastal
gererelly AS

Subparegr aphs "R) and (C) of AS 46 .40.210(5) Are c*
particular Importance as they effectively establish the scope of
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n a eng ermit review for congistency purposes. Supsection
?B nvi tes genc 00h5|derat|0h of the rngfe (Pf alternative uses
of oasta resources which could be greem pted or_ diminished b
a||o wing proposed use to occur, . Subsection (C) broadens he
focus of aqency attention by regumn con3|der |0h of cumula-
tive imp which would include Impacts of groect as a
whole, as wel as subsequent associated or 5|m||ar developments.

, Together, these subsections evidence an intent to deal
with the problems of piecemeal review of development. Two major
Problems In this respect are the tendency of permit rffwews to
ocus on Isolate% asEects of projects, and thus to fall to see
the forest for the tfeesj and the incremental approval _of minor
projects which cumulatively result in major |mPacts The Act's
olution Is to substitute Tomprehensive review for piecemeal re-
by equmng agencies to look at proposed uses and associ-
ivities,” at” potential alternative uses, and at the ef-
cumulative 'development. As d|sc ssed further helow,
rN)Is accomplished bv expand |ng scope of eX|st|ng
thorizations, rather than by cre ttng a new coasf il *er-
Another Indtcator of Iethve |ntent that con-
determinations under h ?] broader (fope
permit, or other a oa tP whic e are atta]c e
atures desire o cbta ederal aRé) oval 0
mple. AS 44 19.893 requwes that the ACMP eveo e In
|ty \I\{Ith the Coastal Zone Management Act (t g
145 P/ having an ap roved coasta mana em nt
m |aska recetves ederal funds help run_ the ,or arao.
OR tt. Cen., "State Agency mplementatton ol Alaska
stal Maaement Plan 'Standar d, October 26, 1978. In addi-
e E)ower of federal consistency, which, increases the de-
ate control over federal activities affectin the
coastal zone, is only available to states with ap%roved
ent programs. 16 U.S.C. | 1456

To obtain federal approval under the Ccaatal Zor.j Man-
rg];ement Act. 16 U.S.C. ( 1*b1 ‘et seq., a state must demonatrate
that its program contalna the authorities necessary to implement
the program, “including the power to:

administer land and water use regu'a ions. control
development in order to ensure comp|anﬁe with the

management program, and to resolve conflicts aoong
competing uses

16 U.S.C. ].105(d)(1). The federal Offjce of Coaatal Zone Man-
ag Sent (OCZM), witnin the Department of Ccrsoerce, review each
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ate rr])rogram on hehalf of the Secretary of Commerce to ensure
at federal requirement is met. 16 U.S.C. $ 1455  That
ch reguatory power must include comprehensive management of
ate coastal resources was reflected rn the OCZM's revrew ot
Alaska's coasta pggram for purposes of ederallapﬁroval

program OCZM noted " that the adequi y of Alaska's etan S man-
%ement system was “"a m tter of reat oncern to them during the
development and revrew ACMP, ~ Final Environmental State-
ment on the ACMP 'p % ) This concern argse largely due
to the manner in which the Alaska I egislatyre sought to carry out
the goals of comprehensive coasta| Zone planting “and management.

The Tegislature sought to avold h c eatror of a new state bu-
reaucracy with the “general th regulate coastal zone
development through a new coastl ermrt goal was ex-
pressed in the pqlicy of utilizing exrstrn[g fgover utental struc-
ures ard authorities to the maximum extent feasible to_achieve
the policies _set out in this section . Ch 84,, Sec.
2%5) SLA 1977, To thrﬁ end, primary -esrponsrbrlrty imple-
ntation of the coa tal program was’ assigned

to state agen e
which approve and authorize ‘usee and actrvrtres In the Coastal
area unger exrstrng tat utory authorizations and to coastal re-
source districts whrch have “and ex- rcise zoning and other Jand
use controls on the use of resources within the each district.
AS 46.40.100(a), 6 AAC 80.010(h).

_ It was the absence of a coastal permit, and the unlike-
lihood that a specrfrc wetlands permit would be adopted by the
state, which ave to OCZMa concern over the ability of
Alaska to com re en H’ and manage f .« cgastal wet

deral CZM eaurred To ensure that t |

lands as the IS ability
indeed exrsed OCM carefully scrutinized the relation of the.
sta e s Implementation mechanism to the exrstrng state reg ulatory
aut ties goverping land and water. pse and developmen This
relatro hp Involves what is essentially a pggY—back arrange-
ment for enforcement of rhe cogstal management Standards, It Te-
uires that each state administrative gencys reg uatorg and
roprietary Jurrsdrctron over uses anpd aclivities in” the ¢ a stal
one is expanded to |ncIude the standards and guidelines in 6 AAC
80 and ~ AAC 85 which were adopted bg the Coastal Policy Counci
and each dI trrct rgram subsequently approved by the councP
In essence, the Coasta anagement Act” imposes new opli atro _
state agencres to revrew pg}se uses and activiti tie
coastal area ijt n rs en the coastal pog 'as, as well as
comp ﬁnce er ovr statutes . and regularons This
revrew aut orrty Inc des t] res on ibility to denY ulator))
ipro rretay rmrts and eﬂ f] eneve[ the ac v|
aut orized does not comport wit e coastal program. See 1978
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W One obvious consequence of the xpanslve scope of consistency

reviews necessary 1iIn some cases to ensure compliance with the

standards of the coastal program is that more than one agency

with Jurisdiction over the same project, or particular aspects of
a project, may be required to perform duplicative reviews for
consistency with the ACMP. This aituatlon could be remedied by
the allocation of responsibility fop ACMP consistency reviews to
specific lead agencies assigned on épro’\ccT, rather than an in-—
dividual permit, basis. Various regulatory reform proposals with

this as one objectlve have been considered by the legislature and

the AdrlIni stration over the past three years. As of this date,

however, none of these proposals have been put into effect. In
the absence of an established division of responsibility for con-—
sistency reviews among agencies, there 1is an obviout need for
coordinated 1interagency review of development projects 1in the

coastal zone to ensure consistent application of coastal manage —
ment standards.
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JAY S. HAMMOND, Governor
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DIVISION OF POLICY DEVELOPMENT AND PI/NNING 1907) 465 .354) OP 46S3574

Avil B i

1T )
e o intie Ieawe 1 Tefa, w
I Rt Sy W@IFIQEI“I

if ra d\VIid tar redhioymaes | \l
Tr sue asa ed ths rogy edfr

nitat te\Jvllags ac tepray ragpa s lorafit
adlae afar arut d \ae Infavih

s aQ/iate OionadE3 et dl.

R N O s P ey e e
lefaatwlfae%/ccrid oax s te <0 AR
e e e e e e Ay e

e MR



Honorable Arliss Sturgulewski -2- April 28, 1980
goce Te icdais iINaetirg inaruriar
d egets crecfvhh ﬂ’e\AII:EQB Irera\eleﬂrnﬂa
shmr tmd;vuﬂraeﬂ’eagmm_rlybeecmemgeaer
g tte chdgpat d tar

Slcll%ln%h [Escite Talmj\cgymhb’ :
ctrnad I@/ Nite paam

Srady,

Gndar



(Alaska |tate legislature g1,

POUCH V

JUNENU, ALASKA 00SII -
OFFICIAL BUSINESS April 7, 19.0

Donald Gilman
Frances Ulmer

~(Chairmen
A?as a Coastal Policy Council
Office of the Governor, DPDP

Pouch AP
Juneau, AK 99811

Dear Mr. Gibran and Ms. Ulmer:

awarg ?f the problems outlined in é/our letter of March 28,
re ardrng the difficulties of many canruniti€s in meeting the local
match required for receiving federal CZM funds.

. Unfortunately, your request of su*lomental fundrng to deal with
this problem is a’ little late to be dealt wrth uring the current Iegrslatrve
Session, The Frnance Oormrttees of both houses arc ew wrestling
the drffrcu tres of Earrnlg the budget. requests to the mount of noney

ilable under the overnor's qperatin v%et bid. «ossrbly the sims
request can I*noccmdated for FV |f e cut seme otlwr HRU.

The Legrslature would consrder tny progosals you_mi ht be_able to
develop to reallocate munegua read bud eted to tlie CZM The only

other alternative | g est vnuld gve to do with t||e state revenue
sharing pro ram where y oonnrnrtres cou allocate part of tlose funds

tiPthtﬂ lie matching puncy required. As you knew I'm pushing for
revenue shnr ni| «»gurn this year.

Sincerely

TVh
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March 7, 1980

Don 611lnan, Co-Chair

Alaska Coastal Policy Council
c/o Kenal Peninsula Borough
Soldotna, Alaska 99669

Dear Don:

As Chair of the Senate Community and Regional Affairs Conrlttee, 1 would
like to thank you and the other members of th* Coastal Policy Council
for_sharing your perceptions and Insights on coastal management concerns
wl WEthe coamlttee on February 21, 1980.

Of particular Interest to us were your observations on the problems of
Insuring consistency, who Is to be consistent with whom and how that
consistency will be achieved. | also recognize the significance of the
Issues for which you have requested an Attorney General®s opinion.

During the hearing, It was clear that council members are aware of pro—
blems Involved with the development and full Implementation of district
programs In the unorganized areas of the state. Regarding this matter.
I an sending you a copy of a letter expressing the Alaska Municipal
League®s concern for exchange of Infoimatlon and coordination between
districts. Perhaps regulations could be drafted which wool* provide a
mechanism for formal notification by districts and concerned pertles of
their coastal management concerns at some early point In the program
development process. The final program could then contain a formal
Identification of how the concerns were addressed In the development of
the district coastal program.

#
Another Issue that was clearly defined during our heenno was the Impor—
tance of assuring that state agencies fully participate In t*e district
program planning process. All our efforts are needed to make district
programs end the Aleske Coastal Managament Program a success.

Please be assured of My continuing Interest 1n coastal management and My
ppreclatlon of all yocr efforts.

Sincerely,

Arliss Sturgulewskl
Senator, District 10-H



Avil 10 1B

Don Gilman, Co-chalr
Alaska Coastal Policy Council
Soldotna, Alaska

and
John MaHermann, Co-chalr
Alaska Coastal Policy Council
Juneau, Alaska

Dear Messrs. Gilman and HaHerman:

Recently Representative Osterback sponsored, through the House Resources
Coronlttee, HB 992, An / t relating to the formation of coastal resource
service areas; and providing for an effective date. This bill, as I
understand It, seeks to solve problems encountered 1n the Alaska P nlnsula/
Aleutian chain 1n establishing viable coastal resource service districts.

* similar bill may be Introduced on the Senate side, by Senator Mulcahy.

A. Chair of the Senate Cownunlty and Regional Affairs Committee, | would
appreciate hearing from you regarding this bill- your and the Council 3

view both of the rroblem and of this particular solution to that problem.
Thank you for your cooperation.

Sincerely,

Arliss Sturgulewskl
Senator, District 10-H



March 24, 1980

T0: Senator John Sackett
Chairman, Senate Finance

FROM:  Senator Arliss Sturgulewskl
RE: Coastal Manar.enent Local Match

Attached 1s a cop> of my March 8 letter to the Co-chalr of the Coastal
Policy Council. In this letter T brought to the attention of the Coastal
Policy Council, concerns that h* e been raised over requiring local
coastal resource districts to provide 20 percent match for planning
assistance funds. As a result ot* this letter, the Alaska Coastal Policy
Council scheduled discussion of the Issue at their March 19 meeting.

# e
On March 19, Margo Wa."ing, a member if my staff, attended the meeting In
Anchorage and gave a presentation on the 20 percent match requirement
for local programs. She requested council to discuss a,vl nake
recocmendatlons regarding this subject. | am told that council discussion
on this topic was lively and broad ranging. A number of related policy
Issues were discussed In terms of their relationship Mth the 20 percent
match requirement. Including questions of equity between organized *nd
unorganized areas and between those who have already paid at the 20
percent rate and those who might not, 1f changes were made to the match
requlr«ent. Based on these considerations and C/RA"s data Indicating
that there would be no difficulty on, coastal resource service dis—
tricts In meeting a 10 percent matin requirement (part cash, part In-
kind) , the Coastal Policy Cot til passed a resolution supporting such a
policy change. As soon as a copy of the resolution Is received It will
be forwarded to you. Appa» ntly implementation of the resolution would
require r._pproxImately $187,500 for FY 1980 and $312,500 for FY 1981.

I would appreciate your conslir-atlon of Inclusion of local match funds
as outlined In this nemo. At ur convenience, | would be ver> happy to
discuss this matter in further detail.

Enclosure

cc: John Halt*man
Lee McAnemey
Murray Walsh



