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JAY S. HAMMOND

State ov Alaska
OFFIf OF TMC GOVERNOR
JUSRAC
July 17, 1981

The Honorable Joe L. Hayes

Speaker of the House

Alaska State Legislature

Pouch V vvV\
Juneau, AK 99811

Dear Mr. Speaker:

Under art. 11, sec. 15, of the Alaska Constitution, 1 have
vetoed HCS CSSS SB 5 (RIs) am H, relating to administrative
regulations. As a policy matter, 1 have no quarrel with the

bill"s assignment to the legislature®™s standing committees
the initial responsibility for reviewing administrative
regulations. However, the entire bill 1is founded upon an
unconstitutional existing statute - AS 24.20.445, which
provides for the "suspension™ of an administrative regulation
by the legislature®s Administration Regulation Review
Committee. While this bill does nothing to increase or
decrease the unconstitutionality of that statute, the bill"s
reliance on that statute is unwise.

Moreover, there 1is substantial question wnether this assign—
ment of duties to the standing committees during the legis—
lative interim is valid. Article 11, sec. 11, of the Alaska
Constitutuion, provides for the Legislative Council as an
"interim committee”™ and authorizes the legislature to create
additional interim committees. Rule 21(c), Uniform Rules of
the Alaska State Legislature, adopted June 1, 1981, says that
a "standing committee may meet between sessions.”™ But various
authorities and the wording of art. 11, sec. 11, suggest that
enactm nt of a statute 1is required in order to create an
interim committee, which, 1in fact, has been tho practice of
the Alaska Legislature. See AS 24.20.010, 24.20.151, and
24.20.400.

Finally, the new paragraphs bcin® added to AS 44.62.190(a)
appear to require wasteful duplication. Tho existing

AS 44.62.190(a)(6) requires that a copy of tho notice of
proposed regulations adoption bo furnished to cvory incumbent
Alaska legislator and to the Legislative Affairs Agency.

To require additional cop es to bo furnished to tho standing
committees (to tha chair, to tho staff? to tho Legislative
Affairs Agoncy?) and to the Administrative Regulation

Review Committee staff a:pears unnecessary.



I share your interest in administrative regulations. My

staff and 1, along with the Department of Law, stand ready

to assist you in developing legislation which addresses any
particular problems in the process for adopting and reviewing
administrative regulations. To do so, we must identify and
analyze the specific problem and carefully consider alternative
solutions, making certain to stay within the bc»mds of the
constitution and the realm of feasibility.
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824.30.060 Alaska Statutes 5.24.30.CSQ v*
o St Hee oy
Sec. 24.30.060. Introduction ofbills, (@A member of the legislate
or a comn.itL 1chairman, with the concurrence of a majority of th*
active members of the committee and on behalf of the committee, may
introduce a bill or resolution. Billsand resolutions shall be prepared aod
introduced in the manner and form prescribed in the uniform rulesand *
the legislative style manual . -VJ, *£>
fb) Bills introduced by the Legislative Council shall be delivered with
€tter of explanation to the rules committee of either house and bear
e inscription "Rules Committee by Request of the Legislative
Council”3 bills introduced by the Administrative Regulation.Rerigy
Committegjshall be delivered withTTetter of explanation to the rui«
committee of either house and bear tHelnscriptipn J*Rules CormnjtkJ® *
hyRequest of the Ad mImstrati”Regiilation Review CommittcelLfbillj
Introduced by the Legislative Budget and Audit Committee shall be
delivered with a letter of explanation to the rule* committee of either
House and bear the inscription "Rules Committee by Request of the
Le.pslalive Budget and Audit Comn ttce.”” Bills presented by the
governor shall be delivered with a lettev to the rules committee ofeither
house and bear the inscription "Rules Committee by Request of the
Go\emor ~7 bills so presented and inscribed shall be received as bills
carrying the approval of the governor as to policy and budget impact -
The governor may submit a statement of purpose and effectwith each <
bill and appear personally «r through a representative before »ny
committee considering legislation. (834 ch 157 SLA 1959; am $ 10ch
47 SLA 1961; am 81ch 2 SLA 1971; am S 38 ch 32 SLA 1971; am f 27
chV SLA 1972; am 5 1ch 2 SLA 1977)

e

Ktfrct of emrndmrnL — The 1977 LtgliUUve commltltt ftporta, — Far
amendment  inserted the langugj reportonch.92. SLA 1971 (HB 111 ami,***
beginning  “bills introduced by 1971 House Journal, P. 138. For report m
Adminiatnliv* Regulation Review ch. 71. SLA 1972 (HCSSB 3?3 am H). V |
Committee* and ending "the inarriptioii 1972 Houie Journal, p. £98. '
Rule* Committee by Request of the Quoted in Homer Klee. Aia'n v. City of
Administrative Regulation Review Kenai, Sup. CL Op. No. 390 (File No. 8131
Committee’ * near the middle of the fint 423 P.2d 285 (1967). ~oa.

sentence of aubaection (b).

Sec. 24.30.070. Numbering » dlls. The chief clerk of tho house iIn
which the bill is introduced shall number itintho order of its introduction "
and thereafter the bill shall be designated by the number given to it
(535ch 157 S U 1959; am t 11 ch 47 S U 1961) n

Sec. 24.30.080. Readings. No bill may become law unless ithu
passed three readings in each house on three separate days, except that
a bill may be advanced from second to third reading on the same dsy
by concurrence of three-fourths of the house considering it (5 36 ch 157
S U 1959)
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of m

34

'-Z.t e - ’ - » tSi t



Part 4. Administrative Procedure.

Chapter

62. Administrative Procedure rict 68 44.62.010 — 44.62.650)

Chapter 62. Administrative Procedure Act.

Article

. Judicial Review (F 44 62.300)

©ONDUAWNR

Revisor's note. — In this chapter
secretary of state” has been changed to
'lieutenant governor"” in conformity with

Establishment of quotas by the
Board of Game on the taking of game
must be in accordance with this chap-
ter. Suite v. Tanana Valley Spoilsmen's
Ass’n, Sup Ct Op. No 1716 iFile No
34331. 581 P.2d 854 (1978)

As must be regulation* promulgated
under AS 16.05257. — See Slate wv.
Tanana Valiev Sportsmen's Ass n. Sup Ct
Op No 1716 (File No. 343th 583 P 2d 854
(197*1

While AS 160*257, which authorises
the Board of Game to adopt reputations
providing for subsistence hunting, dries
not specifically refer to this chapter, It
appears clear that i% merely set* forth art
additional purpose I0I' which regulations
may be promulgated. Stale v. Tanana
Valley Sportsmen™ Asa’n, Sup Cl Op No
1716 (File No 34331, 583 P 2d 854 UPItU

Issuance of permits for killing of
caribou based on verbal instructions

Application end Effort (ft 44.62. 110 — 44.62.030)

Submission, riling and Publication of Regulations (If 44.62 040 — 44 62.126)
. The Alaska Administrative Register and Code (ff 44.62.130 — 44.62.170)
Procedure for Adapting Regulations (ff 44 62 1£0 — 44 62.290)

Agency Meetings Public (ft 44.61 310— 44.62.312)

. Legitlativ* Review of Rules (| 4' 62.320)
Administrative Adjudication (ff 44 62.330 — 44 62 630(
. General Provisions *fl 44 62.640 — 44 62 650)

constitutional
changing the

the 1970 Alaska
amendment *SJR 2)
designation of that office.

to agents held improper. — The
istuance of permits for the Kkilling of
caribou in certain specified areas of the

suit based on verbal instructiot u> the
permit agents as to the need of im  (dual
applicants  does  riot conf< to
requirements Of this chapter c V.
Tanana Valle) Sportsmen's Aas'n up Ct.

Op No 1716 iTilt No 34331. 563 P 2d 854
119761.

mWrung in ihis chapter aulhorite* the
boari «fGame to impose trquiiemrnl* not
coniained in written u filiations by means
of oral instruction* to agent* Suth verbal
addition* to regulations involving
requirement* of substance are unautho-
rised and unenforceable Slate v Tanana
Valiev Sportsmen's As* n, Sup Ct Op No
1716 iFile No 3433*. 583 P 2d 854 <19701.

Cited in Hammnnd v Michel. Sup CI.
Order *Fil* Nos 4281. 4262. 4263. 4284,
4265, 42911 588 P 2d 256 *11*79*

Article 1. Application and Effect.

Section

10 Application to Slate Organuatton Act
of 1959

20 Authority to adopt,
enforce regulations

administer or

Section
10 Consistency between regulation and
statute



Alaska Statutes

Sec. 44.62.010. Application to State Organization Act of 1959.
Rule-making power conferred by ch 64 SLA 1959 is subject to this
chapter. (82(4) art I (ch 1) ch 143 SLA 1959)

Revisor'* note. — It Is not possible to
eliminate the reference to ch 64 SLA 1959
in the above section. The rule-making
power* referred to are scattered
throughout this revision. However, most of
'h 64 SLA 1959 is found in part 2 of this
tula.

Legislative history report. — F
legislative history report on original bill,
see House Journal (1959), pp. 394-397.

This chapter applies to the Alaska
State Housing Authority. Alaska Stale
Heut Auth. v. Dixon, Sup. Ct. Op. No. 793
(File No. 1529), 496 P.2d 649 <1972>.

And its provisions must be dlu-n-d
to. — There being no express exclusion of
Alaska State Housing Authority from the
Administrative Procedure Act, ASHA is

Sec. 44.62.020. Authority to adopt,

bound to adhere to the provisions of this
chapter. ASH.Vs separate corporate
nature does not detract from this
conclusion. The legislature may have had
a special reason for choosing the corporate
vehicle; eg., to insulate the state from
potential liabilitie.. Alaska State Housing
Auth. v. Dixon, Sup. Ct- Op. No. 793 (Fila
No. 1529i, 496 P.2d 649 <19721.

Cit»-d in Pan American Petroleum Corp.
v. Shell Oil Co., Sup. Ct. Op. No. 553 (File
No. 916). 455 P 2d 12 (1969); Cogh.ll v.
Boucher, Sup Ct. Op No. 900 (File No.
17961,511 P 2d 1297 H973); In re Applica-
tion of Sullivan, Sup. Ct. Op. No. 1274
(Flit No. 27631, 561 P.2d 531 <1976).

Am. Jur. 2d reference. — 1and 2 Am.
Jur. 2d. Administrative Law, | 1 et seq.

administer, or enforce

regulations. Except for the authority conferred upon the lieutenant
governor in AS 44.52.130 — 44.62.170, AS 44.62 010 — 44.C2.320 uo
not crnfer authority upon or augment the authority of a state agency
to adopt, administer, or enforce a regulafii n. To be effective, each

regulation adopted must be within the

,—€ ofauthority conferred and

in accordance with standards prescribed by other provisions of law.

4 art 1 (ch ) ch 143 SLA 1959)

Meaning nf “in accordance with

standards prescribed by other
provisions of taw." — The word* of this
section, “ii accordsN€® with standards

preSCfled by other provisions of law,"
ineAn nothlng more than if standards are
Prescnbed by PrOViSiONS of law other than
hose contained in this chapter, then they
must I« I'eCOQHIZEd and adhered to. This
language does not mean that regulations
cannot be validly adopted by an
administrative agency "unless™ standards
have been prescribed Boehl v. Sabre Jet
Room. Inc, Sup. Ct Op No 17 iFile S0.
171,349 P 2d 565 0 960)

Statute prevail* over conflicting
regulation. — The statute delegetinr it*
lawmaking power to govtrnm-ni

agencies to make law through regulations

defines the agency's authority to

promulgate regulations and thus if Iht.r is

a conflict between the statute and a regu-

lation, the statute prevails. Chevron

11S A, Inc « Hammond »A77-19S Civil ,
F Supp iD A’ '7TT7TH

Attorney general could not save
provision* of former AS 30.25 from
unconstitutional!!) under Alas. Const,
art. IX, | 7, by directing promulgation
of regulation* Inconsistent with stat-
ute. — See Chevron USA, Inc. w.
Hammond (A77-195 Civill, F Supp.

iD Alas 1976b

Judicial review of administrative
regulation. — Where sn administrative
regulation has i»tn adopted in accordance
with the procedures set forth in lh«
Admin.strative Procedure Act. aril it
appears that the legislature has intended
to commit to the agency discretion at to
the particular matter that form* the sub-
ject of the regulation, the supreme court
will rrvirw the regulation in the following
manner First, It will ascertain whether
the regulation is consistent with and
reasonably nrr*-M*r> to carry out the
purposes of the statutory provisions
conferring rule making authority on the
agency This aspect of review insures that
the agency has not evreeded the power

-r+ TTrrz:
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g 44.62.030

delegated by the legislature. Second, the
supreme court will determine whether the.
regulation is reasonable and not arbitrary.
This latter inquiry is proper in the review
of any legislative enactment. Kelly w.
Zamarello, Sup. Ct. Op. No. 705 'File Nos.
1255. 1256). 466 ®.2d 906 (1971).
Standard of review. — Thia section

State Government

' 44.62.030

and AS 44.62 030 provide guidance a- to
the standard of review for regulations
adopted pursuant to sn administrative
agency's quasi-legislrtive rule-making
function. Kellv v. Zamarello. Sup. Ct. Op.
No. 705 'File Nos. 1255. 1056*. 466 P.2d
996119*11.

Sec 44.62.030. f onsistency between regul._»tipn and statute. If;

by express or implu
to adopt regulations to

terms of a statute, a state agency has authority
implement,

internet, make specific or

otherwise carry out the provisions of the statute, no regulation adopted”
is valid or effective unless consistent with the statute and reasonably
necessary" to carry out the purpose ofthe &-lute (6 5 art 1<ch 1) ch 143

SLA 1959)

Statute prevail* over conflicting
regulation. — The statute delegating it*
law-making power to  government

agencies to make lew through regulation*

define* the agency* authority to

promulgate regulation* and thua fthereii

a conflict between the »tatutc ana a regu-

lation, the statute prevail* C hevron

U S A.. Inc. v Hammond fA77-195 Civil),
p. Supp. iD. Ala*. 1978).

-vitnrney general could not save
provision* of former AS 30.25 from
unconstltulionnlity under Ala*. Conat,
art I1X. ( 7, by directing promulgation
of regulation* inconsistent vjth stat-
ute. — Se* Chevron U S \, Inc
Hammond (A77-195 Civil), F. Supp

(D Ala* 1978).

Regulation accorded preemption of
validity. — An admini»traiive regulation
mutt he accorded a preemption of
validity, and the challenger of the regu-
lation mutt demonstrate It* Invalidity.
Union Oil Co v State. Sup. Ct. Op No
15631File No 2650).574 P 2d 126611978).

Judicial review of admini»lrative
regulation. — Whet* an admin.straitv*
regulation ha* been adapted in accordance
with the procedures let forth in the

Administrative Procedure Art, and it
apt-ear* that the legislature ha* intended
to commit to the agency discretion a* to
the particular matter that forma the sub-
ject of the regulation, the supreme court
will review th# regulation in the follow ing
manner; Fir»t, it will ascertain whether
th# regulation it continent with and
reasonably necessary to catTv out the
purposes of the statutory prcvisi""*
conferring rule making authority on the
agency Thi* aspect of review inture* that
the agency ha* not exceeded the power
delegated by the leg;»lature Second, the
court will determine whether the regu-
lation i* reasonable and not arbitrary.
Thi» latter inquiry ii proper in the review
of any legislative enactment Kelly v.
Zamarello, Sup. Ct Op No. 705 'Filr No*
1255, 12561.466 P 2d 506 *1971]

Standard of review. — Thu section
and AS It 62 020 provide guidance a* to
the standard of review for regulations
adopted pursuant to an administrative
agency's quasi-legislative rule-making
function Kcllv v. Zanr.urtllo. Sup Ct Op
No 705 'File Nos 1255. 1256>. 466 P.2d
906 H971)

Article 2 Submission, Filin)* and Publication of Rej»uli.tions.

Section

40. Submitting regulation*
50 Style and form*

60 Preparation and filing
70 Fee*

60 indorsement and file
90 (Repealed)

Section

100 Presumption* from filing

110 Presumption* from .ublicalton
120 Voluntary submitting
publication

Regulations attc ney

and

125
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§ 44.62.040 Alaska Statutes § 44.62.060

Sec. 44.62.040. Submitting regulations, (a) Every state agency
which by statute possesses regulation-making authority shall submit
to the lieutenant governor for filing a certified original and one dupli—
cate copy ofevery regulation or order ofrepeal adopted by it, except one
which

(D establishes or fixes rates, prices or tariffs;

(@ relates to the us™ of public works, including streets and
highways, under the jurisdiction of a state agency ifthe effect of the
order 1is indicated to the public by means of signs or signals; or

és) isdirected ta specn‘lcaIIK named person or toa group of persons
and does not erpry generally throughout the stPte.

() Citation of the general statutory authority under which a regu—
lation isadopted, as well as citation of specific statutory sections being
implemented, interpreted or made clear, shall follow the text of each
regulation submitted under (@) of this section. ($ 1art Il (ch ) ch 143
SLA 1959; am S1lch 40 SLA 1969)

Legislative history report. — For dure Art (AS 44.62* by operation of thi*
rep rt on ch. 40, SLA 1969 (HB 21 am S). section and AS 44.62640. Coghill w.
tee 1S69 House Journal, p. 415. Boucher, Sup Ct. Op. No. 9 0 (File No.

Regulation* adopted by the Commit- 17981.511 P2d 1297 09731.

eloner of Natural Resource* are subject
to the rule-making provision* of the
Administrative Procedure Act and mutt
be adopted according to the proeedu c# set
lorth therein. Among »5w ivquii<J
procedure* for adoption of regulation* are
notice of the proposed adoption, a public
hearing in which any interested perron
may submit statement* to the agency,
filing of the regulation, if adopted, with
the recretjry of state, and publication
Kelly v. Zamarello, Sup Ct Op No 705
(File No* 1255. 1256), 466 P2d 906
(1971).

Regulation* promulgated under AS
15.15.530, dealing with the early counting
of election vote*, .ire not exempt from the
requirement* ofthe Administrative Proce-

The Heitenant governor'* ». oervirion of
personnel and activities rel* ing to the
conduct of a statewide electir i t» not the
same a* the management of«n >lo>ees and
uileroa! iffairt of a »taje agency. Exec-
utive organization 0T the election
mail nery gne* well beyond the
lieutenant governor* control of hit own
ttalTand their action* Coghill v Boucher.
Sup ClI Op No. 90(1ifil* No 1798* 511
P 2d 1297 D973*.

Failure to specify in regulation
incorporating building code where
copie* of rode eould be obtained did
not invalidate regulation Northern Ligl
Motel. Inc v. Sweane-% <up Ct Op N
13861File No 24761.561 P 2d 1176 «1977*

Sec. 44.62.050. Style and forms. The Department of Law shall
prepare and shall revise when necessary 5 drafting manual*"for
administrative regulations which prescribes the style and forms for
submitting regulations under AS 44 62X40. @ 2 art 1l ich 1) ch 143
SLA 1959; am ( 3ch 70 SLA 1966; am ki 1ch 57 SLA 1969; am & 1ch
64 SLA 1978)

Effect of amendment. — Th* 1978 Law" for Legislative AfTairt Agency’
amendment »ub*titutrd "Department of near the beginning of the section

Sec. 4462060. preparation and fiMnE: lal Every Hate agencz
which by statute possesses regulation-making authority shall wor

164
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State Government

e« jih the Department of Law, under AS 44.62.1°', in the preparation
and revision ofits regulations and shall adhere to the drafting manual
for administrative regulations prepar.d by the Department of Law
un ler AS 44.62.050.

(b) In the performance of duties under AS 44.62.125, the Depart-
ment of Law shall 3dvise the agencies on legal matters relevant to the
promulgation of regulations and may adv'se the agencies on the need
for and the policy involved in particular legulations. In addition, the
department shall prepare a written statement of approval or
disapproval after each regulation has been reviewed in order to deter-
mine

(1) its legality,
regulation-

(2) the existence of statutory authority and the correctness of the
required citation of statutory authority following each section;

(3) its clarity, simplicity of«xpression, and absence of possibility of
misapplication;

(4) compliance with
legulations.

(c) The lieutenant governor nay not cept for filing a regulation,
amendment or order of repeal required by AS 44.62 040 unless it is
accompanied by the written statement specified in (b) of this section
and the statement approves the regulation, amendment or order of
repeal. <€ 3art Il (ch I>ch 143SLA 1959; am § 1ch 149 SLA 1962; am
8 4ch 70 SLA 1966; am 8 1ch 58 SLA 1969; am 5 2 ch 64 SLA 1978)

constitutionality and consistency with other

the drifting manual for administrative

Effect o' amendment. — Th* 1976 notice of, or have an opportunity to
amendment substituted "Department of comment on or criticize, the amendments,
Law™ for lad Illlivi Affairs Agency" aa it dries when they are adopted by the
near the end of subsection la). legislature or promulgated under this

Agency cannot adopt future chapter. Northern Lights Motel, Inc. v.
amendment* to code, etc., by refer- Sweaney. Sop Ct Op No. 1366<File No
ence. — According to the Legislative 24761, 561 P.2d 1176, afTd on rehearing.

563 P 2d 256(1977).
Clause of regulation incorporating

Affairs Agency |[now Department of Law)
dr«*-ng manual, an administrative

agency may not adopt by reference a code
or set of standards from another state, the
federal government  or a private
organization and provide that future
amendments as they become efTec’iv* are
being adopted also. North*rn L'ghte
Motel, Inc.. v. Sweaney, Sup Ct *p No
1386 (Kile No 2476). 561 I*id 1176. afTd
on i(hearing, 563 P 2d 256 11977

One reason for the prohibition against
del* gallon ofthe future law-making power
of the state to private groups is that when
amendment* are adopted by these group*
the public does not neceesarily receive

future amendment* held severable. —
Claus; of an administrative regulation
incorporating 1955 Uniform Building
Code which also incorporated all future
amendment* of the cod* was separable
from the rest of th* sdminiitrativ* regu-
lation leaving the 1955 Unit >rm Building
Cod* provn ions applicable in a negligence
action based on the death of d guest in
motel fire Northern Light* Motel. Inc v.
Sweaney, Sup. Ct. Op No 1386 (File No.
24761. 56) P 2d 1176, afTd nn rehearing,
563 P 2d 256(1977)

Sec. 44.62.070. Foe*. |\bstate officer or public official may charge
afee to perform an official act in connection with the certification,



§ 44.62.060 Alaska Statutes 544.62.100

submission or filing of regulations under AS 44.62.040 — 44.62.120.
(f 4 art Il (ch 1) ch 143 SLA 1959; am § 2 ch 40 SLA 1969)

Sec. 44.62.080. Endorsement and file. The lieutenant govt nor
shall (1) endorse on the certified copy of each regulation or order of
repeal fil'd by him, the time and date of filing, and (2) maintain a
permanent file of tho certified copies of regulations and orders of repeal
for public inspection. (8 5art Il (ch 1) ch 143 SLA 1959; am § 3 ch 40

SLA 1969)

This chapter does not require that a
clause be inserted in each regulation
stating where a text incorporated by
reference can be found. Northern
Lights Motel, Inc.v. Sweaney, Sup Ct Op.
S0. 1366 .File No. 24761. 561 P.2d >176,
afTd on rehearing, 563 P.2d 256 (1977).

This appear* to be unnecessary,
since by law a copy of the text must be

Sweaney. Sup. Ct. Op. No, 1366 (File No.
24761. 561 P.2d 1176, a.Td on rehearing,
563 P.2d 256(1977).

And failure to so specify does not
invalidate regulation. — Failure to spec-
ify in regulation incorporating b:ilding
code where copies ofcode could be obtained
did not invalidate regulation Northern
Light* Motel. Inc. v. Sweaney. Sup. Ct Op

available at the lieutenant governor's No. 1366 -File No. 2476>. 561 P2d 1176.
office. Northern Light* Motel, Inc V, afTd on rehearing, 563 P 2d 256 (1977)

Sec. 41.62.090. Filing with local government unit clerks.
Repealed by 52 ch 57 SLa 1969.

Editor's note. — The repealed section
dtnvrd from t 6. art. Il (ch. 1), ch. 143,
SLA 1959.

Sec. 44.62.100. Presumptions from filing, (a) The filing of a
certified copy of a regulation or an order of repeal 1v the lieutcn\nt
governor raises the rebuttable presumptions that

(1) it was duly adopted;

<2 it was duly filed and made available for public in*pe:tion at the
day and hour endorsed on it;

<3 all requirements of this chapter and the regulations relative to
the regulation have been complied with;

(4) the text of the certified copy of a regulation or order uf repeal is
the text of the regulation or order of repeal as adopted.

<) The courts shall take judicial notice of the contents of the
certified copy of each regulation and of each order of repeal duly filed.
(5 7art I' (ch 1) ch 143 SLA 1959; am H ch 40 SL/» 19691

This section establish** a rebuttable No b58 'File No 1554-. 504 P2d 631
presumption that th* procedural U972
requirement* for th* promulgation of Slated in State v. Tanana VaDev
adminiitreliv* regulations have been Spertxmsn* As»'n Sup Ct. Op No, 1716
satinfied Kingery v Chappie. Sup Ct Op »ile SO 3433' 363 P 2d 654 '1976i
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§44P2110 State Government §44.62.125

Sec. 44.62.110 Presumptions from publication, (a) The
publication of a regulation in the Alaska Administrative Code or
register raises a rebuttable presumption that the text of the regulation
as so published is the text of the regulation adopted.

(b) The courts shall take judicial notice of the contents of each regu-
lation or notice of the repeal of a regulation printed in the Alaska
Administrative Code cr Alaska Administrative Register. (8 8art Il (ch
1) ch 143 SLA 1959)

Sec. 4-1.62.120. Voluntary submitting and publication. With
the approval of the lieutenant governor, a state agency may submit tr
the lieutenant governor for filing a regulation or order of repeal of a
regulation not required by AS 44.62.040 to be submitted. If he accepts
the regulation or order of repeal, the lieutenant governor shall endorse
and file it as required in AS 44 2.080, and may publish the regulation
or order of repeal in the manner he considers proper. (5 9 art Il (ch 1)
ch 143 SLA 1959; am 8 5¢ch 40 SLA 1969)

Sec. 44.62.125. Regulations attorney, fa) In the Department of
Law a particular attorney, cal >d the regulations attorney, shall be
assigned, as his prir ary respoi sibility, the functions relating to the
handling of administrative regulations.

(b) The department shall

(1) advise all state administrative agencies of the nature and use of
administrative regulations;

(2) alert the agencies to statutes that need to I*e implemented,
interpreted or made ciear by regulation;

(3) continually review the regulations, make recommendations to
the respective agencies concerning deficiencies, conflicts and obsolete
provisions in and the need for reorganization or revision of the
regulations, and prepare regulations to be promulgated by the
agencies, cor recting or removing the deficiencies, conflicts and obsolete
provisions;

(4) work  with all administrative  agencies  possessing
regulation-making power in drafting .ill new regulations, advising the
agencies of legal problems encountered and ensuring compliance with
the drafting manual for administrative regulations prepared by the
Department of Law under AS 44 62 050;

(5) assist the agencies in holding public hearings under AS
44 62.210;

»6) U>the extent necessary after regulations have been filed by the
lieutenant governor, edit and revise them for consolidation into ihe
Alaska Administrative Code in the manner provided for the revisor of
statutes in \S 01.05.031;

(7) draft bills for consideration by the governor to transfer matter
which should be statutory law fiom the Alaska Administrative Code to
the Alaska Statutes and to clarify agency regulatory power when
clarification is needed. 2ch 58 SLA 1969; am i 3 ¢ch 64 SLA 19781

167



§4462.130 Alaska Statutes §44.62.150

Effect of amtndmenL — The 197S Law"™ for 'Legislative Affair* Agency"” in
amendment substituted 'Department of paragraph <4i of subsection <b).

Article 3. The Alaska Administrative Re gister and Code

Section Section
130. Codification and publication 160. Date and content of register
140. Distribution of code and register 170. 1Repealer’

150. IRepcaled]

Sec. 44.62.130. Codification and publication, (a) The lieutenant
governor shall provide for the continuing compilation, codification and
publication, with periodic supplements, of all regulations filed by his
office, or of appropriate -eferences to any -"‘gulations the printing of
which he finds to be impractical, such as detailed schedules or forms
otherwise available to the public, or which are of limited or particular
application. The publication of compiled regulation*  the Alaska
Administrative Code. The periodic supplements to 't are the Alaska
Administrative Register. The code and register shall contain appropri-
ate annotations to judicial decisions °nd opinions of the Alaska
attorney general.

(b) The legislative council shall prescribe a uniform system of
indexing, numbering, arrangement of text and citation of authority
and history notes for the Alaska Administrative Code. (8 lart 111 (ch
1) ch 143 SLA 1959;am 8§ 1ch 70 SLA 1966; am § 6 -h 40 SLA 1969)

. Regulations adopted by the Commit- adopted, with the secretary of state, and
sioner of Natural Resources are subject publication Kelly v Zan ».ello. Sup. Ct
to the rule making provisions of the Op No 705 ifile Not. 1255, 1256), 466
Administrative Procedure Act iAS 44 62) P 2d 906 119711
and mutt be adopted according to the Failure to specify In regulation
procedures »et forth therein. Among the incorporating building code where
required procedures for adoption of copies of code could he obtained did
regulations are notice of the proposed notinvalidate regulation Northern_Light*
adoption, a public hearing in which any Motel. Inc v. Sweanrv, Sup. Ct. p No.
interested person may submit statemrnls 1366 (File No 2476i 561 P 2d 117$, afTd
to the agency, filing of the regulation, if on rehearing. 563 P 2d 256 110771.

,'cc. 44.62.140. Distribution ofcode and register. The lieutenant
g-Jvornor shall supply a complete set of ihc Alaska Administrative
Code, and of tho Alaska Administrative Register, and of each
supplement to the code or register to the clerk ofeach local government
unit, or if the authority to accept filings on his behalf is delegated, to
the person to whom this authority is delegated 2art Mich 1lch 143
SLA 1959)

Sec. 44.62.150. Price.
Repealed by 8§ 49 ch 127 SLA 1974.

Editor's note. — The repealed section
dented from 1 3. art Il (ch 31ch. 143,
SLA 1959



§54.62.160 State Government § 4462180

Sec. 4462160. Date and content of register, (a) The Alaska
Administrative Register shall be pubhshed,quarterfy on the first day
ofthe month, beginning in @ month to be designated by the Department
of Law, but not later than October 1969. Ah requlations required to be
submitted under AS 44.62.040 which are filed by the first day of the
month preceding publication shall be published in the register for that
t uarter,

(b) Ifduring a quarter no requlation, amendment or order of repeal
has been filed tht regular quarterly register shall be published
geLfkectlm )that fact. (§ 4art Il (ch J)c* 143 SLA 1959 am & 3ch 58

Sec. 44.C2170. Form of publication.
Repealed by § 2¢h 57 SLA 1969

Article 4 Procedure for Adopting Regulations.

Section Section

180. Effective dele 250. Emergency regulation™

1V0. Notice of prupoted action 26u. Limitation on effective period of
195. Fitcal ncte» on regulations emergency regulation*

200 Contents of notice 270. Slate policy

210. Public proceedings 280. Purpose of AS 44 62.180 — 44 62 290
220. Right to petition 290. Limit* of the application of AS
2M  Procedure uft petition 44.62 150 — 44 62 290

240. Limitation on retrosctive sctio&]

Sec. 44.G2160. Effective date. A regulation or an order of repeal
filed by the lieutenant governor becomes effective on the 30th day after
the date of filing unless _ o F _

(+) otherwise specifically provided by the sti.tutc under which the
regulation or order of repeal is adopted, in which event it becomes
effective on the day prescribed by the statute;

() itisa regula jon prescribing the or?anlzanon or procedure of Hn
agency, in which event it becomes effective upon flllngz by the
lieutenant governor or upon a later date specified by the state aPency
in a written instrument submitted with, or as part'of, the regulation
or order of repeal; , . A

(%) itisan emergency requlation or order ofrepeal adopted under AS
4462250, in which case the fmdln% and the statement of the facts
constituting the emergency shall be submitted to the lieutenant
governor, together with the emergency regulation or order of repeal,
which, in that event only, becomes effective upon f|||n? by tie
lieutenant governor or upon a later date npcrified by the state aPency,
in a written instrument submitted with, or os p»rt of, the regulation
or order of repeal; _ _ _ _
(4 a later date is prescribed by the suite agency in a written
instrument subn, ~ *with, or as part of, the regulation or order of
repeal. (§ 3art IV (ch il ch 143 SLA 1959 am H7c¢ch 40 SLA 19691



84452.190

Cited in Mukluk
Nabors Alas. Drilling, Inc., Sup. Ct. Op.

Sec. 44.62190. Noticeof pro'ﬁosed action., (a? Atleast
before the adoption, amendment, or repeal ofa regu

proposed action shall be

Alaska Statutes

Freight Lines v.

8§44.62.190

No. 967 (File No.1670), 516 P.2d 408

(1973).
30ca¥s

ation, notice ofthe

. 31) published in the newspaper of general circulation, or trade or
industry publication, which the state agency prescribes; ,

() mailed to every person who has filed a,request for notice of
proposed action with the state agency;

() ifthe agenc%

commissioner of the department;

is within a deparfment, mailed or delivered to the

(4) when appropriate in thejudgment ofthe a%ency, (A) mailed to a

Person or group of persons whom the agency be
he proposed action, and (B) publishe

leves is Interested in
in"the additional form and

manner the state agency prescribes; ,
(5) furnished the Department of Law together with a cop?/ of the
0

proposed requlation, amendrent, or order of repeal

r the

department’s use in preé)arin ne opinion required after adoption and
2068;

betore filing by AS 44

() furnished to all incumbent State uf Alaska legislators and the

Legislative Affairs Agency.

) If the fum or manner of notice is prescribed by statute

in addi-

tion to the requirements of filing and mailing notice unde/ this chap-

ter, the notice shall be published, posted, mailed, filed or otherwise

publicized as prescribed by the statute S
(c' The failure to mail notice to a person as provided in this section

docs not invalidate an action taken by an agency under AS 4462180
— 4462290. S Sart IV (ch .)ch 143SLA 1959 am * 2¢ch 149 SLA
1962, am M ch 3SLA 1968, am if 16¢ch 143SLA 1968, am t 4ch 64

SLA 1979)

Effect iit amendment. — The 1978
amendment sunstituted “state of Alaska
legnla'u. and the Legislative Affair*
Agency"™ for “state legislator*” in par*-
graph fG'of subsection <ai.

The rule nniking (unction of an
administrative agency frequently
resemble* the legislative process of
pasting statute. Each entity
determiner the need for a particular
enactment in light of choien policier; each
has procedures for the expression of vie*»
upon the merits of the proposal; and each,
after nmiideraiK-n of the relevant policies
and arguments, d*rides whether to adopt
the proposed enactment When
administrative rule n.uking is based upon

]qei.n .,as.fthority from the legislature to
Urlltlae lailiry in the adoption of

regul*' if. t'ie rulemaking activity
tales on a quafi-leg.slative aspect. | ‘ndrr
proper standards, *uth delegation* uf
legislative po*«r to administer agencies
are constitutional. Kelly v Zamarrllo,
Sup Ct Op No 705 ‘'File No*. 1255.
1256<, 486 1*2d 906 «19711

Ht-gulaUiin* adapted hytheCommis-
stuner of Natural Hrsources »ie subject
to the rule-making provisions of the
Administrative Procedure Act ‘AS 44 62i
and must be adopted according to the
procedures set forth therein Among the
required procedures for adoption of
regulation* arg,. notire t-f the prop<--«d
adoption, d pUBhC hearing in which any
interested [>*r>on may »ulm t -tut.-n.rnts
to the agency (ilir-g <t lh» ‘W uUticn if
adopted with the »ECretart [t *icte. «nd
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f 44.62.190 State Government 844.62.190

publication. Kelly v. Zi marello, Sup. Ct.
Op. No. 705 (File No*. 1255, 12561. 466
P.2d 906 (1971).

Requirements and sufficiency mof
notice. — There are few cases and
text discussion of the requirements
notice and the sufficiency of notice in
proceedings for adoption of rules and
regulations. 1959 Op. Att'y Gen., No 26.

Lengthy regulation to be
summarized. — Where * lengthy regu-
lation on one subject is to be oroposed the
best policy would be to briefly summarize
the content and purpose ufthe regulation.
1959 Op. Att'y Gen.. No. 26.

But «hort regulation to be set forth in
full. <only a very' short regulation is
p: tposed then ordinari' *it would be most
practicable to set forth .ne regulation in
fuil. 1959 Op. Att'y Gen., No. 26

Procedure upun promulgation of
m aty regulations of varied na‘ure. —
Where a great many regulations a*e to be
promulgated which are ofa varied lature,
such «s fish and gi.me regulations or oil
Irasiig regulations, then the c>1ly prac-
tical thing to dowould be to give a gireral
listing ufthe subjects to be cove: rd. a refer-
ence to any other existing body of
regulations which are being adopted,
amended or superseded which mighi be
informa rie to the particular public or
industry concerned 'such as a referemt to
existing regulations of a state agency or
department or to existing federal
regulations) and a brief listing of any sig-
nificant changes which are proposed if an
existing tody uf regulations is to be
effe-ted In such case it would be well to
indicate that copies of the proposed
regulations can be obtained from the
agency in order to indicate the agency has
done everything reasonably possible to
give the public affected by its regulations
an opportunity to familiarite itself with
the regulations and to prepare itself to
submit it* view* at the hearing This
should constitute substantial compliance
with the Administrative Procedure Act
and would serve the purpose of she act
1959 Op Ati'v ilen.. No 26.

And when a summary of a large
numbrr of proposed 'meguli.tlons Is to
be wused it would be safe for the
departments and igrnciesofthe state gov-
ernment to follow the Ohio and federal
practice and f givr notice of the areas in
which regulations may or may not be
promulgated by listing the subject nutter
to which the proposed rules would relate
1959 Op Att'y Gen . No 26.

Public notice referring only to regu-
lation numbers and subject headings.
— See 1959 Op. Atty Gen., No. 26,

For illustrations of the notice
required by this section, see 1959 Op.
Att'y Gen.,No. 26. Exhibits A, B.C and D.

Failure to specify in regulation
incorporating building code where
copies of code could be obtained did
not invalidate regulation. Northern Lights
Motel. Inc. v. Sweanev. Sup. Ct. Op. No.
1366 (File No. 2476). 561 P.2d 1176. afTd
on rehearing, 563 P.2d 256 (1977).

Agency cannot adopt future
amendments to code, etc., by refer-

ence. — According to the Legislative
Affairs Agency |[now Department of Law)
drafting manual, an administraliv

agency may not adopt by reference a code
or set of standards from another state, the
federal government or a prr ate
organization and provide that fu ure
amendments as they become effective are
being adopted also. Northern Lishis
Motel. Inc v. Sweanev, Sup. Ct Op. No.
1366 iFile No 2476). 561 P "’ '176, afTd
on rehearing. 563 P.2d 256 « 71

One reason for the piohibnion against
delegation ofthe future law-making power
of the state to private groups is that when
amendments are adopt*d by then: groups
th* public due* not necessarily receive
notice of. or have an opportunity to
comment on or criticize, he amendments,
as it dews when they arc adopted by the
legislature or promulgated wunder the
Alarka Administrative Procedure Act
Northern Lights Motel. Inc. v. Sweaney.
Sup Ct. Op No 1366 iFile No 24761, 561
P.2d 1176. afTd on leheatmg. 563 P 2d 256
(1977)

Clause of regulation incorporating
future amendment* held severable. —
Clause of an administrative regulation
intoijKrating 1955 Uniform Building
Code which also incorporated all future
amendments of ihe rode was sepatablc
from the rest of ihe administrative regu-
alien, leaving the 1955 Uniform Building
("ode piovisions applicable in a neg|jgrnre
action oa»d on the death of a guest in a
n otel file Northern Light* Motel. Inc e
S*eanev. Sup. Ct. Op No 1366 ‘File No
2476*. 561 P 2d 1176. afTd on leheanng
561 P 2d 266 «19771

Applied in hingery v ChappV.Sup ft
Op No 655 'File N 16541504 F 2d 831
*1972i.

Cited in B**ehl v Sabre Jet Roum. Inc .
Sup CI, Op No 3 'File No. 171 34« P.?d
BM «1260i

le
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§ 4462195 Alaska Statutes « 4452210

Sec. 4462195 Fiscal notes on regulationsl If the adoption
amendment, or repeal of a requi&Mon would require increased
appropriations by the state, the department or agency affected shall
Prepar_e an estimate of the appropriation increase for the fiscal year
ollowing adoption, amendment, or i.'peal of the regulation and for at
least two succeeding fiscal years. (§ 1ch 16 SLA 1980)

Sec. 4462200. Contents of not ce. (a) The notice of proposed
adoption, amendment, or repeal of a regulation shall include

(+) a statement of the time, place, and nature of proceedings for
adoption, amendment ur repeal of the regulation;

() reference * the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law
which are being implemented, interpreted, or made ‘ececific;

(3) an informative summary ofthe proposed subject ofagency action;

(4) other matters prescribed by a stati 'e aPplicable_ to the specific
agency or to the specific regulation or class of regulations;

(s) a sum? ry of the fiscal information required to be prepared
under AS 4462195 ,

(b) A regulation which is adopted, amended or repealed may var> in
confent from the summary specified in (a? (3) of this section if the
subject matter of the regulation remains the same and the original
notice was written so as to assure that members of the public are
reasonably notified ofthe proRosed subject ofa?ency action in order for
them to determine whether their interests could be affected by agencg
action on that subject. (5 art IV (ch I)ch "43SLA 1959 am S 1r
185 Si-A 1970, *m &2ch 16 SLA 1930

Effect of amendment — The 1980 Staled In Siato v. Tanana Valley
»mrndm<nt added paragraph (5) in Sport»men'» Au'n, Sup ClI Op No 1716
fuWw rtion (a). iFile No 34331. 583 P 2d 854 U978).

..pplird in Kingrry v. Chappie, Sup Ct CUcd in Bo«hl v. Sabre Jet Room. Inc .
Gp. No. 858 iKite No. 15541, 604 P 2d 631 Sup Ct Op No 3 (Kile No ?7l. 349 P.2d
(1972) 585 1)9601

Sec. 4462210, .‘jblic proceedings, Ea) On the date and at the
time and place designated in the notice the agency shall give each
interested person o his authorized representative, or both, the oppor-
tunity to present statements, arguments, or contentions in writing,
with or without opportunity to present them orally. The state agency
shall consider all relevanf matter ircsenlod to ‘it before adopting,
amending or repealing a requlation. , _

<) At a hearing under this section the agency or its authorized
representative may admin, .er oaths or affirmations, and may
continue or postpone the hearing to the time and place which I*
determines. (gYart "V (ch »)ch 143 SLA 1959)
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§ 4462220

Difference between hearings under
this sectior and AS 44.62.450. — See
1960 Op. Atty Gen.. No. 7.

And distinction between
"adjudicative facts” and “leirislHtivc
facts.” - See 1960 Op. Att’'y Gen.. No. 7.

Article applicable to exercise of
quasi-legM ative power. — This article
sets forth the procedure which must be
followed when an agency exercises its
quasi legislative power. 1960 Op. Att'y
Gen., No. 7.

Rut not to qunsi-judiciti
proceedings. — See 196" Op. Att'v Gen.,
No. 7.

Article 8 ofthis chapter was intended to

be applicable to quasi-judicial proceedings.
1960 Op. Att'y Gen.. No. 7.
. Regulations adopted by the Commiis-
sioner of Natural Resources are subject
to the rule making provisions of the
Administrative Procedu e« Act 'AS 44 621
and must be adopted * cording to the
procedures set forth therein. Among the
required procedures for adoption of
regulations are notice cf the proposed
adoption, a public hearing in which any
interested person may submit statement*
to the agency, fib" » of the regulation, if
adopted, with the secretary of state, and
publication. Kelly v Zamarrllo, Sup. Ct.
Op. No. 705 :File Nos. 1255, 1256», 486
P.2d 906 11971).

Agency cannot adopt future
amendments to c«de, etc.. b refer-
ence. — Actu ding to the Legislative
Affairs Agene ¢ drafting manual, an
administrative ,'"gency may not adopt by
reference o cede i set of standards from
another state, the Vdrro) government or a
private organisation and provide that

Stai*® Government

s 44.62.230

future amem ..tents as they become
e.T*ctive are being adopted also. No/them
Ligh.« Motel, Inc. v. Sweaney, Sup. Ct. Op.
No. 130" (File No. 2476). 561 P.2d 1176,
afTd on re taring. 563 P.2d 256 (1977)

One rea or. for the prohibition against
delegation >fth* future law-making pow»r
of the st.il* to private groups is that when
amendments ere ..Copied by these groups
the public doe- r.ot necessarily receive
notice of, or have an opportunity to
comment on or criticize, the amendments,
as it doe* when thry are adopted by the
legislature or promulgated under the.
Alaska Administrative Procedure Act.
Northern Lights Motel, Inc. v. cwean*v.
Sup Ct. Op No. 1356 (File No. 2476). 561
P 2d 1176. afTd on rehearing. 563 P.2d 256
(1977).

Clause of regulation incorporating
future amendments held separable. —
Claus* of *n administrative regulation
incorporating 1955 Uniform Bui.di.ig
Code which al«o incorporated all future
amendment* of the cod* was separable
from the rest of the administrative egu-
Ulion, leaving th* 1955 Uniform Building
Code provisions applicable in a negligence
action ba<ed on the death of a guest in a
mote) fir*. Northrrn Lights Motel. Inc v.
Swenney, Sup. Ct Op No. 138C File No.
2476), 561 P.2d 1176, alTd on rehearing,
563 P 2d 256 (1977)

Staled in State v. Tanana Valley
Sportsmens Ass'n, Sup. Ct. Op. No. 17)6
iFile No 34331, 583 P 2d 854 (1978).

cited in BO*M V sabre Jet Room. Inc,
Sup. Ct Op No 3 iKile No 17), 349 P 2d
585 11960),

Am. Jur. 2d reference, — 2 Am Jur.
20. Administrative lj»w. it '281. 232.

See. 44.62220. Right to petition. Unless the right to petition for
adoption of a requlation is restricted by statute .to a designated group
or the procedure for the petition is prescribed by statute, an interested
person may petition an aG%elnSc for the adoption or repeal ofa regulation

as provided in AS a1
clearly and concisely

- 44.62.290. The petition ‘hall state

(1) the substance or nature of the regulation, amendment, or repeal

requested;
?2) the reasons for the request;

(3) reference to the authority of the agency to take the a-.iion
requested, (t . art IV (ch 1)ch 143 SLA 1959)

Sec. 4462230, Procedure on petition. Upon receipt of a petition’
requestln%the adoption, amendment or repeal of a requlation under

AS 44,62

80 — 4462 290. a state agency shall, within"30 days, deny.



$ 44 62.240 A laska Statutes 544 62.260

the petition in writing or schedule the matter for public hearing under
AS 44.62.190— 44.62.210. However, if the petition is for an emergency
requlation/ and the a eng% finds that an emergency exists, the
requirements ofAS 44.62.190— 44 62210 do not apply, and theagericyi
may submit the regulation to the lieutenant governor |mme_d|at_elty'
aftér making the finding ofemergency and putting the regulation info
pigof)pggr form. (5 9art IV (ch li ch 143 SLA 1959 am $. ch 45 SLA

Sec. 4462240. Limitation on retroactive action. If a requlation
adopt*\ by an agency under this chapter is primarily legislative, the
regulation has prospective eiTect only. A regulation adopted under this
chapter, which is" primarily an ™interpretative regulation,” has
retroactive effect only if the agency adopting it has adopted no earlier
inconsistent re_?ulatlon and has followed no earlier course of conduct
inconsistent with the regulation. F.>ence or failure to  Mow any course
of conduct is considered earlier inconsistent conduct. S 10art IV (ch
1lch 143SLA 19%9)

Sec. 4462250, Emergency regulations. A regulation or order of
repeal may be adopted as an emergency regulation or order of repeal
ifa <tnte agency makes a written flndln?, including a statement orthe
facts which constitute the emergency, hat the adoption of the regu-
lation or order of repeal is necessary for the irimediiite preservation of ’
the public peace, health, safety, or general welfare, The requirements
of AS 4462060 and >4.62190 — 44.G2.210 do nut ttoply to the irsitis!
adoption of emer?,ency regulations; however,  adoption of an
emergency requlation the adopting agenc¥_shall immediately submit
a copy of it to the lieutenant governor for tiling and fur publication in
the Alaska Administrative Register, and within five days after
adoption the a%enc shall give notice of the adoption in accordance
with »S 44 62 90(a5§! 1)—(6(); Fuiluie to g \c the required notice by the
end ofthe 10th day automatically repeals the rleggGLgatlon. (5 2<2tart IV
(1c§t)172 ch 143 SLA 1959 am H2ch 45 SLA ram 5 1ch 46 SLA

Quoted In State v. Tanana Valley
?rort*rn*n™ A»»n. Sup Ct Op No 1716
*Kile No 3433'. 563 r 2d R54 itSTSi

Sec. 4462260, Limitation on effective period of emerqency
regulations, ((a) No regulation adopted as an emergency requlation
remains in viTect more toon ... days unless the adopting agency
complies with AS 4462060 and 4462 |10 — 44 62 210 either before
submitting ‘he regulation to the lieutenant governor or during the
120 =Ny perrrd.

< Before the expiration of the 120-day period, the a_gencK shall
transmit to the lieutenant goMinor for filing u certification that AS

174
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44.62.060 and 44.62.190 — 44 6”~..  were complied with before
submitting the regulation to the lieutenant governor, or that the
agency complied with those sections within the 1CO-day period. Failure
to so certify repeals the emergency regulation; it may r.ot be renewed
or refiled as an emergency regula‘ion. (L 4 art IV (ch 1) ch 143 SLA
1959; am 5 3 ch 45 SLA 1969)

Slated in Stale e. Tanana Valley
Sportsmen’'s Au‘n. Sup Ct Op. No. 1716
*Filt No 34331. &S3 P 2d 654 >19761

a
Sec. 44.62.270. State policy. It is the state policy that emergencies
are held toa minimum and are rarely found to exist, (ft 2(2) art 1V (ch
[)ch 143 SLA 1959) i _
I I

QunU-d in State ». Tanana Valley
Sportsmen's Assn. Sup. Ct Op No. 1716
iFilo No 34331. S83 P 2d 854 +19781.

a °

Sec. 44.62.280. Purpose of AS 4 .02 180 — 44 62.290. It is the
purpose of AS 44 62.180 — 44.62 290 to establish basic minimum
procedural requirements for the adoption, amendment or repeal of
administrative regulations. Except as prm ided in AS 44 62 250, AS
44.62.180 — 44 62.290 apply to the exercise of quasi-lr™.*'elite pv««vr
conferred by a statute, but nothing in AS 44 »2 180 — 44 62.290
repeals or diminishes additional requirements imposed by the statute.
AS 4462 180 — 4462 290 are not superseded or modified by
subsequent legislation except to 'he extent that the legislation does so
expressly. (I lart IV (ch Dch 143 SLA 19591

Sec. 44.62.290. Limits of the application of AS 44.ba.lI80 —
44.62.290. (@) AS 44 62.180 — 44 62 290 do not apply to d regulation
not required to o# submitted to tne lieutrn.mt governor under AS
44 62 010 — 44 62 320.

(b) Only this section and AS 44 62 180 apply to

(D a regulation which prescribes the organisation or procedure of >n
agency, or

(2) Repealed byl 4ch 45SLA 1969 (I 2(D art IV (ch Dch 143S U
1959, nm | 17 ch 143 SLA 1968, am | 8ch 40 SLA 1969.am | 4ch 45
SIA 1969)

Am Jue. Id ref. rent™* — | Am
Jur. 14, AammHtnllit (-** 11 42 46. N
gt o<
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July 28, 1982

Dear Reader:

A8 a pare of Che Legislative Budget and Audit Committee"s review of the
State of Alaska®"s debt and debt management policies, we requested

Mr. Robert Terrell to prepare an overview of bonding oversight issues
and to relate the experiences of other states to our situation. This
report presents Mr. Terrell®s findings.

This report is the first of several which will be available prior to
February, 1983, as a part of the Legislative Budget and Audit
Committee®"s work on debt management Issues. This report is being made
available at this time as it is thought provoking and should assist in
future discussions of policy options for debt management.

Sincerely,

Legislative Budget and Audit Committee
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EXECUTIVE SUMMARY

The levels of debt being assumed by the state of Alaska, 1its municipalities
and public corporations are of increasing concern to individuals both in and
out of the state government. One important question is whether Alaska has ade—
quate mechanisms for overseeing the assumption of debt by its agencies, munici—
palities and public corporations. The assumption of public debt for capital
improvements has implications for both the financial situation of the state,
and its future development. Both asrects should oe addressed by ie . oversight
mechanisms. "onsiderations of whether the state and its residents can afford
to go further <nto debt, as well as technical issues relating to the terms and
timing of bond issues, are extremely important. Equally important, though, is
the need to consider the long"term impact borrowing and construction decisions
can have on the shape and direction of development. Public corporations in
Alaska, wit., their autonomy and high level of borrowing, have the potential for
making de facto development decisions which are more properly political decisions.

Argisnents against active state bo."d oversight commonly state that the bond
market plays the necessary role in weeding out unsound projects. However, the
bond market does not judge the desirability of projects, and 1is not very
efficient at spotting unsound projects. The financial Interests of the state
and of bond max”~t participants often diverge) states wish to borrow for
needed projects, while the bond market has an Interest in selling as many
bonds as the state can support.

Alaska, by improving its advising and oversight of municipal borrowing
activities, could improve the terms on which local governments borrow. The
Municipal Bond Bank already plays an important role, but so far its activities

cover only a small fraction of municipal borrowing. The stats also has an



interest in seeing that tha borrowing decisions of local governments will not
entail future large commitments of state resources. This could happen if boom
areas build facilities that they will be unable to maintain after the boom.

Alasxa™s public corporations have more than $1.4 billion dollars of debt
outstanding, more than twice the total state debt. The fact that the bond
market views the credit of legally autonomous public corporation. to be linked
to the credit of the state is a strong reason for the state to have a means
of controlling the assumption of debt by its public authorities. State credit
can be adversely affected by the default of a *ublic corporation, even when
the debts of the corporation are not legal liabilities of the state.

Borrowing decisions of public authorities shape development, can compete
with state bond issues, and are often more expensive to state residents than
if tne state borrowed the money; these are additional reasons for state over —
sight of public corporation borrowing.

The bond oversight mechanisms o( other states take on a wide variety of
forms. Michigan employs a Municipal Pinance Commission to oversee the borrowing
activities of municipalities and public authorities. North Carolina®s Local
Government Commission plays a similar role .nd actually markets all state,
municipal, and public corporation bonds. N«?w York instituted a Public Authorities
Control B<>ard, art r the default of its Urb in Development Corporation, with the
authority to _pprovo bond issues of some pu ilic corporations. Vermont recently
institute™! 4 celilng on the Issuance of new state debt which is having a
detrimental impact on state capital improver jnts. Vermont®s State Planning
Office carries out a detailed capital plannlrg effort designed to provide a
ten-year picture of capital needs and priorities. New Jersey"s Conmlssion of
Capital Bu“geting and Planning reviews and mak*s recommendations on all

legislation that has a capital impact, as well a» all state bond proposals.



Pennsylvania has a system of over 2300 municipal authorities spawned, in peirt,
by overly restrictive local government debt limits. The Department of
Community Affairs can review the activities of some of these authorities,

but actual oversight 1i.? minimal.



The purpose of this report is to providr a discussion of the purposes,
rationale, and major issues involved in state oversight of the issuance of
debt by state agencies, m nicipalities and public corporations, to examine
Alaska®"s current ability to oversee and/or control the debt activities of
these subdivisions, and to provide an overview of the debt oversight raechan-
isms used by other states as examples which may be relevant to Alaska.

The question of whether the state of Alaska has adequate mechanisms for
overseeing and regulating the assumption of debt by its agencies, public
corporations and municipalities can be reasonably answered only once we know
the goals and purposes oversight mechanisms can serve, and the problems that
can arise if no such mechanisms exist. Borrowing for capital improvements
raises concerns in two distinct areasi financial management, and development
strategy. Inadequate controls over th* assumption of debt may lead tc
financial difficulties, and/or to a course of development which is not in

the public interest. Good oversight procedures will address both issues.

X. Framing the Problem

Fi-_.anclal Aspects of Debt, roremost among the financial 1issues relating
to buitied debt is the basic question whether the amount of debt anticipated
is unwise, that is, whether the debt service that will result from issuing
bonds will place too heavy a burden on tha state and its residents. This 1is
not sclely » queition of determining whether the strain on resources will be
so great as to threaten default on the bonds. Xt is also a question of
recognising the tradeoffs between the use of limited financial resources for
current operations and thsir use for capital improvements. To the extent that

the state saddles itself with long-term commitments to repay debt, in times of



financial stress it may become necessary to foregj expenditures for desirable
current programs in order to meet debt repayment commitments. In i idition,
given that ability to assume debt is not limitless, any decision to incur debt
now necessarily restricts the flexibility to incur debt later for other projects

Linked to the question of the financial wisdom of incurring debt are a
series of related technical issues. Are the bond issues being arranged in
such a manner as to ensure the best possible deal for the state? Are bond
issues competing with one another and resulting in higher tnan necessary costs?
In an effort to make the issues more marketable are restrictive coven, nts
being included which limit the ability of the state or its subdivisions to
carry out the functions for which the money was raised?

Financial questions are raised also by the fact that debt issued inde—
pendently by various levels of the state - state agencies, municipalities,
and public corporations — are not Independent in their effects on the credit—
worthiness of the different levels of government. In assigning credit ratings
the rating agencies take into account the total debt burden of an area in
relation to its resc rces to repay additional debt. If, for example, a puolic
power authoritiy issues large amounts of debt to be repaid from user charges,
this may limit tha ability of aunicipal governments which draw on the resources
of the same residents to issue debt on favorable terms. This fact, that the
decisions of some units of government to assume debt generate externalities,
or spillover effects, for other units of government argues for state over —
sight mechanisms which at minimum coordinate the activities of the various
levels of government assuming debt.

In the worst case, history has shown that the inability of autonomous

public corporations to meat their debt service cona"cments can .wve a negative



impact on the ability of state and municipal governments to borrow money,

even when the chartering state government is not legally responsible for

the debts of its creations. When the Urban Development Corporation, a New
York public corporation, defaulted on its revenue bond paynent"i (which were
not leg«.l responsibilities of the state) the bond market responded by avoiding
all New York State and New York City bond issues. The fact that the bond
market expects that state governments will make good on the cormnitmei.ts of
their independent authorities, and does not clearly separate the credit—
worthiness of the state from the credit-worthiness of its independent public
authorities, 1is a strong reason for states to maintain controls over the
financial activities of their public corporations. The lack of strong over—
sight and control mechanisms over public authorities can lead to a deterioration

ii state credit, regardless of the financial soundness of its own undertakings.

Development Aspects of Debt. Apart from the financial considerations
surrounding the assumption of debt, borrowing to finance capital improvements
has a number of development consequences which ought to be considered. Decisions
to invest in infrastructure such as roads, port and power facilities, and
buildings shape the course of development activities for years to come. The
existence of transportation and other infrastructure determine where develop—
ment can most easily take place. Theoe facilities shape as well as respond to
patterns of larJ uso. The fast pace of development in Alaska, the relative
paucity of infrastructure, and the interactive effects of providing facilities
and the demand for facilities make it extremely important for Alaska to have
a long-run development planning and predicting capability which influences

decisions on public investment.



Given the large resources available from oil and gas revenues, without
planning there is a great potential for money to be invested in ways that do
not contribute to long-term stable growth. A great deal of capital could be
invested in facilities which serve the relatively immediate needs of powerful
or vocal constituencies without providing a sensible base for sustained growth.
The existence of a number of autonomous public corporations, each responsible
for carrying out decisions in its area (power, renewable resouces, housing)
makes a coordinated pattern of development less likely, but no less imperative.

it
The fragmented authority to decide on capital investment issues may increase
the ability of special interests to influence decisions and secure state and
authority actions which may not reflect the best use of public capital and
borrowing capacity.

At the 1ioual level, ability to support large capital projects now trom
oil and gas revenues may not provide sufficient rationale for pursuing those
projects. Capital projects are expensive to maintain and operate. If the tax
bi )e remaining after depletion of oil and gas reserves is insufficient to sup—
port the operation and maintenance costs of the improvements, local governments
may find that they are left with monisnents that they are unable to operate.
The result could well be pressure for state subsidies to support the facilities,
or the deterioration of the facilities. These considerations should encourage
the state to take an active role in advising local governments on the broadar
issues of local investment such as life-cycle costs of capital facilities,
long-term impact, of capital improvements and how they relate to predictions
of population and induttrial growth.

While the choice of a development strategy is a political one, it is

clear that the existence of such a strategy will have little impact on actual



development unless the state has means for monitoring and directing the pace
and direction of capital investment. Bond oversight procedures should be
designed with the goals of providing information relevant to long-range
planning, and giving advance warning of important decisions to ensure that
capital investments to be fjianced by be .id issues fit into overall state

development plans.

1. Is State Bond Oversight Necessary?

One argument that is made against expanding state oversight of the bond
activities of its agencies, public corporations, and municipalities 1is that
the bond market provides the necessary and sufficient analysis of the financial
viability of the projects to be financed through bonds. Several points need
to be made in response to this claim. The bond market does not assess the
wisdom of the projects brought to it in the form of general obligation bonds
backed by the full faith and credit of the issuing state or local government.
The bond market makes a determination of the relevant government®s ability to
meet the debt service requirements of the issue, not a determination of the
worth of the project itself. The interests of underwriters, bond counsel,
and banks 1is to promote borrowing up to the point of the government®s ability
to support debt payments. This 1is not always in keeping with the public®s
interest in balanced, planned investment. Even when the bond market®s willing—
ness to buy bonds is an adequate reflection of the credit-worthiness of the
issuing unit, state oversight can be useful as a checkpoint in the political
process of deciding which capital projects, what type of development, to

invest in.



In the case of revenue bonds, backed by the revenues of the proposed
project, the bond market does try to assess the likelihood that the revenues
eraised will be sufficient to support the debt service. It does not judge
tht appropriateness of the project, except insofar as any financially viable
project is considereo to be desirable. Nor does it help choose between dif—
ferent projects. However, the bond market has not been particularly good even
at predicting those projects that would run into trouble, such as the Urban
Development Corporation. In addition, it is in the interests of the financial
community to continue funding projects to which a large initial commitment
has been made in order to ensure that revenues will be generated to pay off
the bonds. Bonds of the Washington Public Power Supply System were still
receiving AA and AAA ratings long after legislators and citizens®™ groups began
to question the financial viability uf the projects. However, those who were
heavily invested in the projects had a strong interest in seeing them com—
pleted. The judgements made by the financial coimnunity on whether to Invest
or continue to invest 1in revenue-backed projects are not always the same as
those that would be made by state analysts concerned with limiting state
liability.

Given the bond market®"s tendency to view the credit of public corporations
as ultimately backed by the state (regardless of the present* or essence of
"moral obligation™ language in the chartering statutes), and the fact of a
continuing large surplus in the general fund which could be tapped in case of
financial difficultie*, investors are likely to apply less critical analysis
of financial viability" to proposed projects of public corporations than
would state officials genuinely concerned with potential drains o.. state

resources by proposed "self-supporting”™ enterprises. The bond market can be



relied on to provide neither a useful judgement on how capital projects will
affect development, nor, in many cases, a reliable judgement on the viability
of self-supporting projects. As it is the state that ult Jnately bears the
costs and benefits of borrowing decisions, it is only proper that it should
have an independent capability to assess what the impact of those decisions
will be on its interests.

From the foregoing discussion we can define several purposes that bond

oversight and regulating mechanisms could be designed to serve:

1) To protect the financial health and credit-worthiness
of the state by ensuring that the state and its sub—
divisions do not assume levels of debt that are beyond
their ability to support, or which adversely affect
the ability of other units of government to borrow
on favorable terms.

2) To gather information and provide advice so that the
borrowing of the state, public corporations, and munici—
palities ir'y be arranged on terms most advantageous to
the state and its residents.

3) To provide a means of coordinating the capital improve—
ments activities of various levels of government by
incorporating them into state development plans, or by
providing input into other state agencies charged with
this responsibility.

Alaska currently has no single point where information on state agency,
public corporation, and municipal debt is collected and analyzed. The state
exerts little influence on municipal decisions to borrow, and has only limited
information on and control over the ca. .tal borrowing of its public corpora—
tions. The state does control the technical aspects of general obligation
bond issues of its state agencies through the State Bond Committee. However,
as municipal and corporation debt are c irrently more than three times state

general obligation debt, and as projected public corporation borrowing in 1982



will be five times state borrowing, it is clear that the State Bond Committee
has jurisdiction over only a anall part of Alaska®s public borrowing.

There is both a need and room to improve Alaska®"s oversight and control
of the bond activities of its agencies, public corporations, and municipal
governments. Improving Alaska®s bond oversight and control procedures should
be viewed as an investment in preventive medicine. Even though the state®s
credit is now good and glaring financial problems do not exist, 1if regulatory
action is postponed until problems become obvious the damage will already have

been done.

Municipal Borrowing. Total municipal debt in Alaska is 81,091 million,
larger than the state®"s total general obligation debt. Municipal governments
are likely tn continue to need to borrow substantial sums in the future. Al —
though the Alaska Department of Community and Regional Affairs collects and
publishes information yearly on local government general obligation debt, this
information is not uti 1ized for planning purposes or as a means of limiting
municipal debt.

Municipal governments face a number of problems 1in issuing debt. They
are at a disadvantage when they enter the bond market to issue relatively small
amounts of bonds. Few local governments have the capabilities to desig and
carry out bond issues most advantageously. Many end up paying too much for
financial and legal advice. Local governments generally do not have sophis—
ticated accounting systems, nor capacities for projecting future needs or the
costs of capital investments accurately. The state, by improving its over—
sight and advisory capacity over municipal borrowing activities, could reduce
the effective cost of borrowing for municipal governments and improve their

borrowing decisions.



The Alaska Municipal Bond Bank is already playing an important role in
improving the ability of small municipal governments to borrow cheaply. The
Bond Bank sells bonds oi» the national market and uses &® proceeds to buy the
bond issues of municipalities. It has received appropriations to reduce the
rate of interest it charges local governments below the rate at which it
borrows. However, Bond Bank indebtedness of roughly S83 million is a small
fraction of total municipal debt of $1,091 million. A large amount of municipal
borrowing thus goes on without the advice and coordination of the Municipal
Bond Bank.

Although it is unlikely that the default of a small municipal government
would have a large impact on state credit, the state has an interest in ensuring
the soundness of local investment decisions. Local governments, overcome by
the sudden riches of oil revenues, may be tempted into investing in capital
projects for which there is no significant need, or which, even if needed, will
require large operation and maintenance appropriations which the governments
may not be able to support after the booms. The burden will then fall to the
state to maintain the facilities with state funds. It is advisable for the
state to have financial and planning advisors available to local governments
who can help them make capital borrowing decisions with these factors in mind.
One way of increasing state oversight would be to require local governments
to submit all planned bond issues to the ntate “or approval or, at least, for
comment. A logical home far the/e functions would b* "he State Bond Committee.
Its role could be expand®d to prov.de advice to localities, approve their
bond Issues, coordinate the timing of issues, and ke«p records of municipal

debt.



Public Corporation Borrowing. The report of the Institute of Public
Administration entitled Alaska®"s Public Corporations: A Framework for Assessment
discusses in seme detail many of the issues that need to be considered with
regard to the activities of these bedies and the state"s role in overseeing
their actions. Without repeating a_l the findings it may be useful to poin%
out some of the issues relating to the debt and state oversight of public
it."oora ions. Alaska®"s public corporations, as of June 30, 1981, had debt,
principal outstanding of more than $1,400 million, more them twice the state’s
general obligation debt. New borrowing by these corporations is expected to
exceed $1,000 million this year, while new general obligation borrowing by the
state was $200 million. In addition, public corporations cannot borrow on as
favorable terms as the state. Differences in the rating i and terms of state
general obligation bonds, and those of public corporation bonds in general
make the cost of borrowing for public corporations significantly higher than
for the state. Since the state and its residents ultimately pay the higher
coats of public corporation borrowing, it is important fot the state to have
a means of evaluating, coordinating, and controlling the issuance of debt by
its public corporations.

The levels of debt being accrued by public corporations should be a matter
of concern, particularly given tho impact such borrowing can have on state
credit. Although Alaska®"s public corporations are legally separate from the
state, a number of factors would make it practically impossible for the state
to avoid cosnirtlng its resources to bailing out public corporations should
they run into dIfl .cuity meeting their debt services. The fact that Alaska
has provided capital appropriations and/or subsidies to each of its public

corporations, and is involved in lease-back arrangements with several, makes



the separation of state and public authority responsibility for debt of the
authorities problematic. A failure of one of these corporations would
probably have, at minimum, a short-term negative impact on the state®s credit
rating, just as New York"s credit was affected by the failure of the Urban
Development. Corporation. If the state refused to take part in refinancing
lo.ins and providing subsidies the adverse reaction of investors would probably
be more drastic and longiasting.

Another reason for the state to take a more active role in overseeing the
activities of its corporations is that if the high level of authority borrowing
is not properly coordinated, state and public authority bond Issues may compete
with one another, to ¢ detriment of both, rinelly, the large amount of
borrowing for capital improvements being carried out by Alaska"s public
authorities necessarily means that a large fraction of the decisions relating
to the speed and direction of development in the state is being carried on by
these authorities. It is in the public interest to ensure that Alaska maintains
mechanisms for reviewing and Influencing the decisions of its public authorities.
Ideally, all important development decisions of public authorities would be
subject to prior public debate and would be required to fit into the state"s

development strategy.

I11. Debt Oversight Mechanisms Used by Other States

Although Alaska®"s current situation of financial health is unparalleled
among the other 41 states, It is hoped that the foregoing discussion has
pointed to reasons why Alaska oould benefit from developing more forms1l and
extensive methods of debt oversight than presently exist. Obviously, Alaska"s

vast resources and mall copulation make its situation unique, and any new



debt oversight mechanisms must be tailored to meet its specific ne».ds. However,
other states with longer histories have been concerned with levels of state,
municipal, and public corporation debt, and have implemented a variety of
mechanisms to deal with the problem which may serve as useful examples — both
positive and negative — for Alaska. The mechanisms used range from almost
nonexistent, to legislative or executive department responsibility for auditing
oooks and reviewing budgets of political subdivisions, to i variety of insti—
tutional boards charged with reviewing or approving issuance of debt b\ public
corporations and/or municipalities, to statutory or constitutional limitations
on debt, to even absolute constitutional prohibition on state debt (Nebraska).
Tne following states have been chosen to illustrate the range of bond
oversight mechanisms currently in use. Those examples have been selected
from references in the literature and do not represent a comprehensive search
of the mechanisms of all states. Although statutory or constitutional debt
ceilings are ccsmeon, because they are rather blunt Instrwents more emphasis
has been placed on examining other institutional methods of overseeing debt
activities. It is worth noting that "bond oversight””is a brwsd "-erm that
falls under the Jurisdiction of different agencies and boards in different
states. The variety of constitutional and statutory limits on tha issuai.ee
of debt by state agencies, municipalities, and public corporations, and the
differing extent to which corporations and siunicipalities are used to finance
capital improvements in different states, makes generalisations difficult.
However, certain common concerns emerge, as well as some examples which may

be useful as models for Alaska.

Michigan. Michigan has a relatively forceful mechanism for regulating

the acciaeulation of debt by its agencies, municipalities, and public authorities



in its Municipal Finance Commission. The mission of the Commission is to
protect the credit of the state and its municipalities. To carry out this
responsibility the Commission 1is given the power to approve or disapprove all
bond issues (short and long-term, general obligation and revenue) of state
agencies, municipal governments, and public corporations. Any of these units
wishing to issue bonds must submit a plan to the Commission"s staff which,
after reviewing the proposed project and its financing, makes a recommendation
to the Cosmission. The staff considers such questions as the need for the
facility, revenue projections, cost estimates, and the amount of debt already
outstanding in order to make a judgement on the financial viability of the
project. If they have objections to parts of the proposal they inform the
issuing agency and try to work out satisfactory arrangements. The Commission,
consisting ot the Attorney General, State Treasurer, and Superintendent of
Public Construction, meets each week to vote on proposed bond issues.

The Coonission takes a strict view of the types of financing that are
allowable. Methods not specifically approved in the statutes are considered
suspect. Once projects have been approved there is some monitoring of agency
compliance. Each agency is required to submit yearly audit reports. Compliance
with this rule is good, in part because the penalty for non-compliance can be
withdrawal of state funds. However, due to staff limitations and inadequate
enforcement mechanimns the Commission haa little ability to monitor whether
agendas comply with the terms of the approval orders. The staff will provide
technical and planning assistance to local governments if asked, but is not
often asked to do so.

The biggest complaint of the Commission staff is that the Commission has

insufficient legal power (and insufficient staff) to enforcs the terms of its



approval orders. They would like to be able to better monitor such things

as whether rate structures are. being set which are sufficient to generate
revenues to cover debt service. Where they find that the local agency is not
complying they would like the power to take enforcemen. action. One proposed
mechanism would be to give the State Treasurer, upon recommendation of the
Consnission, the power to withhold state revenues from agencies or municipalities
which are not complying with the terms under which they received approval to
issue bonds.

In general, the Commission is viewed as successful in performing its
task, and effective in weeding out unwise or financially unsound borrowing
projects. It is one of the most comprehensive oversight mechanisms in the
country, since all local, state agency, and most authority debt comes under

its scrutiny.

New York. In the wake of the adverse effoct on state and city credit
that resulted from the financial difficulties of the Urban Development
Corporation in 1975-76, it 1is not surprising that New York has taken a nisnber
of steps to gain greater control over the activities of its public corpora—
tions. The most important step was the creation in 1976 of the Public .«ithori-
ties Control Board (PACB). The Board consists of a chairman appointed by the
governor who has always been the Budget Director, along with the chairmen of
the Assembly Ways and Means Committee and the Senate Finance Committee. Some,
but not all, of the largest public authorities fall under the jurisdiction of
the Board and must submit applications to Ismie bonds to the PACB for approval.
The Board"s primary interest is in evaluating the financial viability of the
projects, and in determining that the bonds will be properly secured and will

not result In future claims on state resources.



Although this mechanism provides some check on public authority borrowing
that could affect stato credit, there is some criticism that the PACB does not
consider all the relevant factors in evaluating proposed projects. One reason
is that staff resources cure too limited to perform in-depth analyses of all
proposals. Another criticism has been that the PACB does not have power over
all public authorities, and that some of the larger ones are outside its con—
trol. Ir. .Ily only a few authorities thought to be in trouble were included.
Others have been added, but many have used their influence to maintain their
autonomy.

All authorities under the Public Authorities Act (which includes most,
but not all, state authorities) are required to submit annual budgets to the
Division of Budget and to the legislative fiscal committees. In fact, com—
pliance with chis regulation is uneven. The Comptroller can audit the books
of eacn authority and ask for relevant financial data. Some authorities are
reluctant to provide all the information requested by the Comptroller. Those
authorities which receive appropriations from the state must have new projects
added to a list of approved projects by legislative acion. Thus a final
means of d railing undrsired projects is for the governor to veto additions
to the list.

Another mechanisu of New York is designed to improve the terms on which
state agencies and public authorities borrow. In 1977 the state established
the New York State Securities Coordinating Committee. The Committee is
composed of the heads of ter. uf the state"s largest authorities along with
tha Budget Director and State Comptroller. Thu purpose of the Committee is
to coordinate the scheduling of bond issues of the state and authorltias in
order to minimise competition, enhance the marketability of tha obligations

and raisa capital more efficiently. Although the Committee has eliminated



the worse inefficiencies, some believe that it should be expanded to include
all authorities and a me ns devised for coordinating the scheduling of state
and authority debt with municipal borrowing plans.

The oversight mechanisms employed in New York emphasize the financial
integrity of authorities. Overall development direction embodied in authority
decisions are not a major concern. The budget and audit procedures are viewet
as ways of ensuring sound management and keeping the state informed of plans
so that problems such as those which arose from UDC debt do not occur again.
Although the lenal requirements for reporting budgets and providing financial
infomation are clear, there is less than full compliance. Moreover, it is
dou ™ ~ul that th" agencies receiving the data have sufficient staff resources

to evaluate it effectively.

Vermont. Vermont has very few public authorities. It has a Municipal
Bond Bank similar to Alaska®"s which helps package small municipal bond issues
to obtain better terms. Most of the state®s debt, howev.r, 1is in the form of
general obligation bonds. In 1975, as a result of the state losing its AAA
bond rating, the legislature passed a statute which limits the amount of new
state debt that can Lc issued to 90% of the amount to be retired <n that year.
The effect of this statute is progressively to reduce the amount the state can
borrow in any year (eventually to 0). Inflation has exacorbated the effects
of this rule. While the law was intended to slow the growth of debt, it is
beginning to have undesired consequences: 1) Needed capital improvements are
beino put off. The resulting backlog will be difficult to finance once the
law is modified, and will result in uneven debt service reo Irements. 2) Capi—

tal improvements which should be paid for over a number of years are competing

with current programs for limited appropriations. Many in Vermont now believe



that the debt limit is far too restrictive and is distorting investment
decisions. It is likely that it will be repealed before long. Such conse—
quences demonstrate the need for careful consideration of the forms oversight
and limitations of debt should take. Poorly designed statutes may create
problems as severe as those they were intended to alleviate.

The restrictive borrowing policy outlined above contrasts sharply with
the capital planning effort being carried out in the Vermont State Planning
Office. Since 1977, every two years each state agency is required to submit
a 10-year capital facilities plan in which “hey list by order of priority their
projected capital needs. A detailed two-year plan is also required. According
to those in the Planning Office this information enables t.em to devise a
capital investment itrategy which is Li keeping with the development goals of
the executive branch. It facilitates the examination of projects to see if
they meet identifiable needs, the identification of deferred maintenance prob—
lems, and consideration of long-term operation uvi r.intenance requirements.
Finally, by bringing together projected capital requirements in one place it
provides a basis for legislative discussions on appropriations and the need
for bond issues. It is noped that this planning will provide some of the

impetus to liberalize the state"s debt limitation.

New Jersey. In 1975, due to the failure of five bond proposals at the
polls, the Governor of New Jersey created the New Jersey Coamiission of Capital
Budgeting and Planning. The Commission is composed of four private citizens,
four members from the Executive and four members frost the Legislature. The
mandate of the Commission is to review tha capitel plana of all state agencies

and all legislation that has a capital Impact in order to create an annual



capital plan for the state which evaluates the state®"s needs for capital
investments and recommends ways of financing needed investments. The Com—
mission has evidently brought some coherence to the process of capital planning.
Commission recommendation has become a near prerequisite for legislative con—
sideration of capital legislation. In addition, 11 of 12 bond proposals

recamr nded by the Commission have passed at the polls.

Although the Comnission technicallj nas the power to review and make
recommendations on the capital plans of state authorities, as a practical
matter man - authorities do not supply requested financial plans. As a result,
the Commission has little impact on the decisions of public authorities. The
Comnission Director cited inadequate staff and the political power of the
authorities as reasons why authorities are not coming under the watch of the
Commission. Thus, while the Commission has improved New Jersey®s ability to
develop priorities for state capital expenditures, aid to evaluate state bond
proposals, It has not been a mechanism for bringing the debt of municipalities

or public authorities under state scrutiny.

Pennsylvania. One unique feature of Pennsylvania®s debt structure is tho
role played by the more than 2300 municipal authorities.Most of these
authorities are created to build schools, sewers, or water facilities for
municipal governments. Most of them are "lease-back™ authorities in which
the revenue bonds issued by the authority are guaranteed by rental agreements
with the local government. After the debt is repaid title to the facility
passes from the authority to the local government.

After enactment of the Municipal Authorities Act of 1935 authorities

became a popular way of circumventing tho constitutional debt limit on local



governments. The courts held that contractual agreements to rent facilities

did not count as debt for pvrposes of the debt ceilings and vZ>ve not subject

to requirements for voter approval, even though taxpayer- were just as obligated
to pay for facilities so financed as they were for facilities financed by
municipal general obligation debt. This convenient legal fiction led to the
creation of hundreds of municipal authorities and generated a booming business
for local bond lawyers and underwriters.

A constitutional amendment in 1968 and the Local Government Unit Debt Act
of 1982 significantly reduced the incentive to create municipal authorities
by changing the debt ceiling from a percentage of assessed property values to
a percentage of total municipal revenues, removing the debt ceiling entirely
for debt approved by voters, and counting authority debt that is guaranteed
by municipal rents or subsidies as municipal debt. These changes increased
the flexibility of municipal financing options and decreased the advantages
of creating municipal authorities. Nonetheless, municipal authorities are
still flourishing despite financing costs that are higher than those munici —
palities themselves incur for similar purposes. This is probably due 1in part
to greater legal and financial flexibility of municipal authorities, and in
part to the continuing financial interests local bond lawyers, underwriters
and bankers have 1in promoting municipal authorities.

For years the activities of municipal authorities were beyond the juris-—
diction of any state agency. With the statutory changes the Department of
Community Affairs was givun review power over borrowing of local governments
and municipal authorities which draw their revenues from rent payments of
municipal governments. In practice, because of tha large number of municipal

governments and municipal authorities, review is minimal. The Department of



Community Affairs tends to become involved only when a local government gets
into difficulty in meeting its debt service payments.
The Pennsylvania example illustrates how an arbitrary debt ceiling,
designed to limit local debt, led to efforts to circumvent the ceiling which,
aided by judicial approval and local business financial 1incentives, fostered
a system of local debt that was less controlled than the one it replaced. Recent
changes in the law have served to re-establish some state control, but the
bond activities of statewide and regional authorities remain beyond the juris—

diction of state agencies.

North Carolina. Of the states surveyed, North Carolina maintains the most
stringent controls over the borrowing activities of its municipalities and
public authorities. Since 1931 cities, counties, and public authorities have
had to submit proposed bond issues to the Local Government Commission for
approval. The Local Government Commission, in addition to evaluating the
proposals, puts together the necessary dociments, sells the bonds (as well as
all state bonds), and monitors repayment. In evaluating the proposals the
Commission looks at financial criteria, such as whether the costs are reasonable
and whether the unit issuing the debt can afford it, but they also look at
factors such as the need and demand for the facilities. In the case of
revenue-backed projects they require that feasibility studies be submitted.

In monitor ing d<bt repayment the Commission requires that each unit
submit a yearly independent audit. Each unit must report regularly that it
is meeting its debt service payments. If problems in meeting debt payments
develop, the Commission is empowered to issue mandatory tax orders (for

general obligation bonds) and, if necessary, to take over the management of



the local unit. In its history the Commission has issued only one tax order
and has never taken over local management. In general, 1its monitoring is good
enough to allow it to identify potential difficulties in advance and to work
with local officials to rectify any problems. Although most local units retain
their own bond counsel to work on bond issues, the Local Government Commission
provides free advising and auditing services to any unit that requests Iit.
Having bond approval, sale and monitoring functions located in one agency
allows North Carolina to coordinate and control the borrowing of its sub-

I
divisions more readily than many other states. Such centralization limits the
authority of local governments and public authorities, but thr degree to which
municipalities and public authorities the controls and reporting require—
ments excessive 1is not known. Although having the state sell all bonds may
provide some of the benefits to small units that a bond bank provides in other

states, the financial advantages and desirability of having the state market

all bond issues are debatable.



Recommendations

Oversight of Public corporations

1. Alaska should create a formal mechanism for overseeing and regulating
the financing and development activities of all public corporations in the
state. This mechanism could take the form of a new committee, with representa—
tion from the Executive and Legislative branches, similar to the Public
Authorities Control Board in New York. Or, the role and powers of the State

Bond Committee could be expanded to include oversight of public authorities.

2. Tie board or committee designated to oversee public authorities
should have the authority:
a. To disapprove or alter the terms, covenants, and timing or~

bonds to be issued by public corporations.

b. To set rules and issue orders, including rules governing
the disclosure of financial information to the rating agencies

and investors.

c. To receive and review audits, financial reports, and

capital budgets already required under existing statutes.

d. Tr impose appropriate sanctions for failure to comply
with reporting requests or the terms of orders approving

the sale of bonds.

3. If the State Bond Comnittee is chosen as the appropriate vehicle,
consideration should be given to expanding its membership to include members

0o the legislature. Since “he Committee, to be most effective, must have



significant power to approve or disapprove bond issues, participation by both
the executive and legislative branches is desirable in order to make the

Committee®s actions credible and to help prevent charges of abuse of authority.

4. The effective functioning of this oversight mochanism depends on the
provision of teennical staff sufficient to evaluate the financial viability
and desirability of proposed capital projects. Whatever structure is chosen
additional resources will need to be provided as current staff of the Bond

Committee is .nsufficient to take on these additional duties.

Oversight of Municipal Governments

1. The state"s interests in overseeing the borrowing a-rtivities of

municipalities are:
a. To reduce the cost of borrowing for local governments.

b. To prevent borrowing decisions that may result in deteriora—
tion of municipal or state credit, or which may laid to future

claims on state .esources.

c. To collect information which can provide the basis for
coordinating the issuance of debt at all levels of government

in the state, and which can be used for long-rang** planning.

2. The Alaska Municipal Bond Bank is carrying on a number of activities
designed to facilitate borrowing by small municipalities. The Bond Bank
handles only a fraction of municipal borrowing. There is room to expand J-s

activities so that they cover more municipal borrowing.

3. The state"s interest in protecting its credit and tha credit of its

municipalities, as well as limiting demands for future subsidies are reasons



to consider making proposed local bond issues subject to approval of an ex—
panded State Bond Committee described above. Although the need for such
oversight is not as pressing as for ovirsight of public corporations, 1i: could
prove beneficial to both the state and municipalities. North Carolina and
Michigan have used similar mechanisms for many years. They have proved useful
in identifying ill-conceived borrowing projects, and by providing monitoring
of debt repayment have helped give advance warning of impending problems which

the state can take action on.

Long-range Planning

The role of an expanded State Bond Committee, or Authorities Control board,
should not be viewed simply as that of ensuring the financial soundness of incur—
ring debt. Decisions to borrow for capital improvements which affect not only
the financial situation of the state and its residents, butalso the shape of
development for years to come should bo subject to public debate and control.

It would be desirable for the State Bond Committee to work closely with the
Division of Policy Development and Planning to ensure that capital borrowing and
expenditure activities of statu agencies, municipal governments, and public
corporations fit into a coherent plan for state development. Consideration
should be given to petiodically compiling a statewide S-year or 10-year capital

investment plan similar to the ones utilized in Vermont.

The recommendations above vest quite a lot of power inan expanded State
Bond Committee, or Public Authorities Control Board. However, if T1 .ska is to
develop a sound debt policy It must have the authority to gather relevant infor—
mation. Moreover, it must have the authority to act on that information when
analysis indicates that assuming addlt®-mal debt is either financially unsound,

or does not serve a desired public ourpose.



APPENDIX

Mechanisms for Influencing the Activities of Public Authorities*

Ways that the state can exert influence over its chartered entities
include powers of appointment, legislative action, executive supervision,

court review, local approval, and voter control.

Powe-.s of Appointment. The statutes which create public corporations
usually specify the composition of their board of directors, their terms, and
which officials are rer~~msible for appointing them. Although theoretically
government officials can influence the orientation of public authorities by
judicious appointments, as a practical matter these appointments art -*ften
made as political rewards or trades. Th.s limits the influence an appointing
official can have over tie decisions made by the corporation. Staggered terms
make it difficult for newly elected officials to change the direction of the
boards they inherit. Occasionally elected officials have the power to veto
decisions of authority bc*rds. T*o usual mechanism is for board decision* to
take effect unless vetoed yj the official. Effective uje of the veto povch
depends on up-to-date review of authority board minutes - no small task.
Authority boards can often shield important decisions from review by simply

making them off the official record or administratively.

Legislative Action. The legislative bodies which create authorities by
statute have the power to amend the enabling statutes. This power is often
limited by difficulties inherent in changing the rules of authorities with
bonds outstanding. However, if tho interests of bondholders are protected
there 1is no reason why legislatures should not alter the form or mandates of

This section is in large part summarised from A.H. Walsh, The Public*s
Business, pp. 278-113.



their public authorities. Such flexibility is needed to ensure that authori—
ties do not become ossified and outlive their usefulness. The power of
appropriation, which legislatures wield over state agencies, 1is more limited
when corporations are largely self-supporting. One way of increasing such
control is to require all agencies which receive subsidies or loams from the
state to submit their budgets for approved, and be" subject to audits. However,
legislative oversight of corporation decisions is probably even more difficult
to carry out effectively than supervision by executive agencies.

The legislature®s greatest influence over the activities of public corpora—
tions comes at the time they are established. Clearly detlned missions and
powers, as well as rules for reporting financial plans and budgets, and being
audited can make control after establishment of public authorities far easier,
since many important authority decisions are made Incrementally. Keeping watch
over the day-to-day operations, and predicting actions is probably handled much
more easily by state agencies responsible fox the authority®"s activltiss than

by Isgislative coonittses which are following currant legislation.

Supervision by Exocutive Agencies. Statutes cresting public authorities
often specify types of supervision over them by exocutive agencies. Th* oust
common arei requirements for submission of budgets to budget offices and
legislative cummittees, powers of audit granted to comptrollers, review of
bond prospectuses by the attorney general®s office, and power to approve or
limit bond issues and coordinate activities vested in special commissions or
line departments.

Requiring public authorities to submit their budgets for prior approval
to tha stats®"s budget office and appropriate Lsgislative committees is s

potentially powerful means of gaining information and influencing authority



decisions. Requiring capital budgets to be submitted is one way to coordinate
the long-run capital plans of public authorities with state goals.

Requirements that authorities be subject to financial and performance
audits is another way for the state to keep itself appraised of the financial
health and efficiency of organizations whose decisions can significantly
affect state credit.

Placing authorities within the jurisdiction of regular state departments
(as Alaska has done) is still another way for the state to keep informed on
authority activities and exert control. However, to be effective the regulatory
power of the department, especially the relationship between decisions made by
the authority"s board of directors and the department®s review and/or veto
power, need to be clearly defined.

Although legislators may see little need to review the budgets of
authorities which do not utilise large state appropriations, the ability of
these corporations to take actions which place an implicit lisn on state funds,
and which can profoundly affsct the state"s ability to borrow, given sufficient

reason to scrutinize their activities carefully.

Court Review. So far the courts have failed to provide unambiguous
guidelines in their reviews of public authority powers. In judicial decisions
authorities enjoy the best of both worlds, buing considered arms of government
for »he purposes of issuing tax-exempt, bonds, but being held to be independent
agents not subject to administrative control statutes. This duality of inter—
pretation 1is evidtnce of the Importance in creating authorities of clearly
defining tie objectives of public corporations, limitations on their powers,
and types of “eg”slative or executive control that may be exercised over them.

The quasi-independent nature of public corporations has made It difficult for



taxpayers and citizens® groups to legally challenge the expend! rire plans
of public corporations. This too argues for creating mechanisms whereby such

input can be incorporated into authority decisions.

Local Government Controls. In general, public corporations reduce the
power of local governments. Regional authorities often skim off revenue-
producing projects and leave local governments with the tasks of providing
tax-supported services. Local governments often can exert some control over
autnority decisions if they control zoning issues. They can sometimes use this

power over land to stop projects, or to bargain for payments in lieu of taxes.

Voter Control. Because the decisions of public authorities can place a
direct burden on taxpayers through lease-back arrangements or an indirect burden
in the form of “fioral obligation” language, and the fact that states can ill
afford to let public authorities default on their loan payments, many people
have argued that the borrowing of all government subdivisions should be subject
to voter approval. While this proposal appeals to popular democraric notions,
It would be likely to have tome serious negative consequences. It was the
existence of unrealistic debt limits in many states that prompted tie growth
of public authorities. By the time a bond issue comes before the voters many
of the important decisions have already been madei choice of options, site
decisions, type of development. Zt is therefore an open question whether voter
ratification of cosg>licated bond issues, themselves the result of political
haggling, represent the type of public input the proponents are striving for.
Finally, although making all government borrowing subject to voter approval-
given that voters on average have approved about half of the borrowing asked
for- would eliminate some projects that ere not wise, It would also tend to

eliminate a large amount of capital investment that ie productive and



necessary. If the level of investment in public capital goods declines the
result would be a deteriorating infrastructure, and a corresponding decline

in the productivity and services that infrastructure supports. Voter
preference is for projects that are revenue-producing such as bridges and
tunnels, rather than education and low-income bousing. The result of shifting
to voter approval of all bond issues will be a decline in capital investment
and a shift in type of public investment.

A less disruptive means of achieving more accountable debt policies may
be to loosen the restrictions that have led to the overuse of public
authorities, and at the same time make the investment and borrowing decisions
of fublic authorities mo*e subject to control by elected officials, and

formalize mechanisms for citizen input into the decisions of public authorities.
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ORGANIZATION AND FUNCTION

The Legislative Budget and Audit Committee 1is a permanent

interim committee of the Legislature. It was established in
1955 as the Legislative Audit Committee. The Committee is
composed of ten members and two alternates: the chair—

persons of the Senate and House finance committees; one
member selected from each of the Senate and House finance
committees and appointed by the President of the Senate and
the Speaker of the House, respectively; and three members
and an alternate appointed from each house by the respective
presiding ofLicer. IT the chairperson of a finance com—
mittee chooser not to serve, the presiding officer appoints
a replacement from the finance committee.

The Committee has the responsibility for providing the
Legislature with fiscal analysis, budget reviews, and ai dits
of State government agencies, and for approving request!

from the Governor to revise the appropriations act. As a
result of the passage of Chapter 18, SLA 1980, the Committee
has authority to monitor lending and investment activities
of the State.

To provide the necessary technical assistance to accomplish
the purposes, two permanent staff agencies have been created:
the Legislative Finance Division and the Legislative Audit
Division. These divisions report directly to the Legislative
Budget and Audit Committee and are 1independent of Executive
and Judicial agencies. The Committee also has some tempo—
rary employees to assist with Committee activities.

Legislative Finance Division

One of the primary responsibilities of a State legislative
body 1is to research, draft and enact revenue and appropri—
ation measures. The Legislative Finance Division was
created 1in 1971 and assigned the following duties:

1. Analyze the budget and appropriation requests of each
department, institution, bureau, board, commission or
other agency of State jovernment.

2. Analyze the revenue requirements of the State.

3. Provide the finance committees of the Legislature with
comprehensive budget review and fiscal analysis services.

A. Cooperate with the Division of Budget and Management 1in
establishing a comprehensive system for State program
budgeting and financial management as set out 1in the
Executive Budget Act (AS 37.07).
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5. Complete studies and prepare reports, memoranda or other
materials as directed by the Legislative Budget and
Audit Committee.

The Finance Division reviews proposed changes to the oper—
ating budget for the Budget and Audit Committee and prepares
necessary backup information for Committee decisions on
proposed "revised programs™.

During the interim, the Finance Division functions with a
staff of seven fiscal analysts, one EDP Coordinator, one Data
Control Clerk, one Administrative Assistant and one clerical
position. The Division also houses the staff asrigned to the
two finance committee chairpersons. During Legislative
sessions, the Division increases staff to meet the additional
needs of the two standing finance committees.

Legislative Audit Division

In accordance with the Constitution of the State of Alaska
and Title 24 of the Alaska Statutes, the Legislative Auditor
and his staff conduct the post-audit function in the budget
cycle. The Division was created 1in 1955.

All audits performed by the Division are external audits,
that 1is, they are pel formed by an auditor who 1is independent
of the executive head of the government unit ol agency being
audited. The three major types of audits performed by the
Division are financial-compliance audits, performance audits,
and special audits or reviews.

1. FInanclal-Cotnpliancc Audit

A financial-coinpliance audit determines (a) whether
financial operations are properly conducted; (b) whether
the financial reports of an agency are presented fairly;
and (c) whether the entity has complied with applicable
laws, regulations, administrative policies, and legis—
lative intent.

2. Performance An Lt

A performance audit 1is conducted o provide the Legis—
lature with an evaluation and report on the manner in
which administrators of an agency have faithfully,
efficiently, and effectively administered a progranm.
Faithfulness refers to whether or not programs have been
administered 1in accordance with promises made to the
Legislature and the expression of legislative intent.
Effectiveness refers to whether or not planned pro—
gram objectives have been nehioved. Efficiency refers
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to whether or not program accomplishment has been
achieved by using the least-cost combination of re—
sources and with a minimum of waste.

The 1971 Legislature gave the Legislative Audit Division
the authority to conduct performance audits of any

agency of State government at the direction of the

Budget and Audit Committee. The Committee has instruct—
ed the Legislative Auditor to review all audit assignh—
ments and conduct performance audits whenever considered
practical and beneficial to the State.

The 1977 Legislature passed a "Sunset Law" which requires
the Division to conduct performance audits of boards,
commissions, and agency programs subject to termination
under AS 44.66. The audit report, along with other
reports and testimony, 1is considered when determining

if there is a public need r a board, commission, or
program.

Special Audit or Report

All special reports or special audits are conducted at
the request of the Committee. Any member of the Legis—
lature may request, through the Committee, a special
audit or report. A special audit can cover many

things. It can be an audit that 1is restricted to one
part of an agency®"s operations or it can be an audit
reviewing financial transactions for a period of time
shorter or longer than a fiscal year. The special
report is often an information type report.
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STAFF ORGANIZATION
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DIVISION OF LEGISLATIVE AUrIT
STAFF DUTIES
Legislative Auditor

Acts as liaison between the Budget and Audit Committee
and the audit staff.

Makes the final review of all audit reports and issues

the opinion on the financial statements presented in

the report.

Serves as Fiscal Officer for the Division.

Prepares the budget for the Division.

Provides day-to-day supervision for the Division.
Deputy Legislative Auditor

Directs recruitment of new personnel.

Acts as EEO Officer.

Makes audit assignments.

Coordinates audit schedule.

Approves preliminary and revised audit budgets.

Performs special projects as assigned by Legislative
Auditor.

Performs all duties of Legislative Auditor when required.
Audi t Manager

Supervises multiple audit teams 1in t”e daily conduct of
field work.

Approves audit programs and selection of <udit pro—
cedures during planning stage of audit assignments.

Reviews preliminary audit budget request and subsequent
revisions prior to submission to Deputy Legislative
Auditor.

Confers frequently with in-charge auditor to assist 1in

problem areas and assures proper coverage within audit
scope.
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Reviews all work papers and audit reports and presents
the completed audit to th** Legislative Auditor.

Evaluates 1in-charge auditors.

Assists the Deputy Legislative Auditor and the Legis—
lative Auditor in selecting audit assignments, scheduling
of audit staff and promotion decision for subordinate
staff.

Makes recommendations for audit manual revisions.

Performs special projects as assigned by Legislative
Auditor.

Anchorage Office Manager
Performs duties listed above under "Audit Manager™.

Performs the necessary administrative functions to
oversee the branch office.

Computer Audit Manager

Directs and supervises the Division"s computer audit
t**am in all computer audits.

Establishes and presents computer related training
programs.

Supervises the F.DP section in day-to-day support
operations.

Performs due a listed above under "Audit Manager™.
In-Charge Supervisor
Supervises multiple concurrent audit assignments.

Performs 1in-charge functions for the most complex audit
assignments.

Performs the preliminary review of all workpapers and
audit reports.

Works closely with audit manager during all stages of
the audit assignment.

Performs all other duties of In-charge auditor in the
absence of an in-charge.
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In-Charge Auditor

Seni

Plans audit work including preparation of budget,
selection of audit procedures, and detailing of audit
programs.

Performs auditing procedures and techniques 1in the more
difficult sections of the audit assignment.

Prepares audit workpapers for work performed and has
overall responsibility for quality and content of work—
ing papers prepared by subordinate auditors.

Prepares written explanations of all major audit find—
ings for presentation to the auditee.

Has overall responsibility for the preparation of
financial statements, notes to financial statements, and
all narrative included in the audit report. Supervises
field work of subordinate auditors aligned to job,
including the review of all work performed on the job.

Prepares evaluations of subordinate auditors.
Makes recommendations Tfor audit manual revisims.

Recommends to the Deputy Legis stive Auditor future
audits and special reports based on results of and
observations during current audits.

Communicates frequently with audit manager to discuss
audit findings, progression of work within budget con—
straints, and performance of subordinate auditors.

or Auditor

Under direct supervision of In-charge auditor, performs

auditing procedures and techniques on major sections of

audit assignment. Responsible for workpaner preparation
covering all criteria of audit findings revealed during

test ing.

Under supervision of in-charge auditor, assists 1in
preparation of audit reports, financial statements, and
notes to financial statements.

Performs entire audits of limited scope under diroct
sTpervision of audit manager. Responsibilities Include
planning, testing, and preparing workpapers, financial
statements, and audit reports.
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Junior Auditor

Performs routine audit steps under the supervision of
an in-charge or senior auditor.

Responsible for workpaper preparation and summarization
of results of testing performed.

Performs small, simple audits under the direct supervision
of an audit manager.

EDP Auditor

Works under direct supervision of the Computer Audit
Manager.

Designs and writes data processing programs used 1in
conduct of audits.

Processes data processing work through the Department
of Administration.

Provides support to in-charge auditors 1in determining
specialized areas where data processing applications
can be used.

Administrative Assistant

Manages functional and service operations 1in preparing
audit reports.

Maintains accounting and payroll records for the
Division of Legislative Audit and the Legislative
Budget and Audit Committee.

Plans, assigns, supervises, and evaluates the work of
the clerical staff.

Execut ive Secretary

Works under direction and supervision of Administrative
Assistant (Anchorage Secretary under supervision of
Office Manager).

Performs general office duties and prepares audit
reports.
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LEGISLATIVE AUDIT DIVISION
POLICIES AND PKO"CEbUKES™

The following policies and procedures for the Legislative
Audit Division have been adopted by the Committee.

Legislative Auditor and His Staff

1.

The auditor shall be strictly non-partisan in conduct
of his business.

The auditor shall not belong to any association or
union of State employees that might create a conflict
of interest with staff work.

The auditor shall maintain a confidential relationship
between himself and the agency being examined. No
reports or information gained during the course of an
examination shall become public information until
approved for release by the Committee.

The auditor shall provide security over information

that has been established by law to be confidential and
shall restrict access to such information to members of
his staff with a need to know.

The auditor shall advise the Budget and Audit Committee
when an audit is expected to include examination of
information classified by law to be confidential. Upon
receipt of such notification, the Committee will take
whatever action it deems appropriate to allow the
auditor to withhold such information from the Com—
mittee.

IT it is considered desirable for the Committee to have
access to the confidential information, it will estab—
lish reccusary restrictions to prevent Committee
member.: from publicizing the Information.

Release of Reports

1.

When an audit report is complete and has been reviewed
and signed by the Legislative Auditor, 15 copies of the
report will be prepared and marked PRELIMINARY REPORT.
In addition to the report, 15 copies of a digest of
report highlights will also be prepared and marked
PRELIMINARY REPORT (1975).

The PRELIMINARY REPORi will be approved or disapproved
for release to the Governor, Department of Administration,
and audltce by a majority vote of :he Committee (1975).
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3. Upon approval, th» auditee will be requested to respond
to the report within 20 days. The Department of Adminis—
tration will be invited to respond if they wish (1979).

4. Upon receipt of the agency response, the audit report
will be compiled (including Legislative Audit"s re—
buttal if needed) as the FINAL REPORT(1979).

5. The FINAL REPORT will be submitted to each member of
the Legislative Budget and Audit Committee approxi—
mately 10 days prior to the next scheduled Committee
meeting after the 20-day response period (1979).

b. The FINAL REPORT will be either approved or disapproved
for public release by a majority (six members) of the
Committee (1975).

7. One copy of the approved FINAL REPORT will be mailed to
the Governor, Department of Administration and the
auditee (1975).

8. When approved for public release, a copy of the digests
will be mailed to each member of the Legislature with a
letter stating the complete report may be obtained upon
request (1975).

9. Twenty copies of each report are filed with the Alaska
State Library 1in Juneau for further distribution to
other libraries in the State.

10. All reports that are approved for public release will
be included in the Annual Report of the Division of
Legislative Audit to the Legislature.

Special Reports

1. Special reports will be presented to the Committee for
approval before they are released to the Governor,
Department "of Administration and affected agency. The
agency will then be requested ti respond to the report
within 20 days. After the reap «ie 1is received, tne
Committee will cither approve or disapprove the report
for public release (1979).

2. Special reports classified as "confidential”™ or "for
Committee information” shall be kept on file in the
Division of Legislative Audit for use of the Committee
only, unless the Committee wishes them distributed to
Interested parties (1971).

3. All requests for audits or special reports will be
directed to the Cunmlttcc.
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Workpapers

1.

Workpapers prepared by the auditor during the course of
his work shall remain confidential. However, the work—
papers may be reviewed by outside auditors if considered
appropriate by the Legislative Auditor and he has in—
structed them to treat the workpapers as confidential.

T auditor shall, upon direction from the Budget and
Audit Committee, make workpapers available to members of
the Committee.

Workpapers containing information classified by law to
be confidential will bi separated from the regular
workpapers and filed in the Legislative Auditor®s
office. Access will be limited to only those auditors
in the Division of Legislative Audit directly connected
with the examination or members of the Budget and Audit
Committee if the Committee has so directed.

General

1.

When requested, by either party, the auditor shall serve
as an arbitrator between an agency and the Division of
Finance 1in connection with differences of opinion on the
accounting treatment of transactions (1937).

The auditor shall render assistance, when appropriate,

In connection with accounting matters, to an) agency, or
he may act in an advisory capacity with rosjet to an
agency®"s accounting problems - subject to tne provisions
of the Fiscal Procedures Act and amendments thereto
(1957).

The auditor and his staff should not stake any attempt to
direct the procedures of any agency with regard to
accounting practices (1959).

The Committee considered the request of the Internal
Auditor to uao Audit Division reports and workpapers.
The Committee unanimously approved a motion that the
reports be roleased ®" him and that He be 1instructed to
treat them as confidential 1information (196b).

The Committee reviewed the audit of the Division of
Lcglalat!"« Audit for the period July 1, 1957 to June 30,
1959. The Audit was released to the Office of the
Covcrnoi. Some discussion followed regarding the
practice of having the Audit Division audit their own
records, and it was agreed that this was a practice that
should be corrected. A motion pissed that the Audit
Division he audited by an independent auditing firm and
that monies for this fie included 1in the budget request
(1939).



The Legislative Auditor will pay all travel expenses
connected with Committee meetings and travel directed
by the Committee Chairman during Budget and Audit
meetings. |If a Committee members travels on Budget and
Audit business that wasn't covered during a regular or
special Budget and Audit meeting, the Legislative
Auditor will pay all expenses incurred upon written
direction from the Chairman or Vice-Chairman.

The Legislative Auditor w ill, when requested, offer
testimony to any House or Senate Standing Committee
when he or a member of his staff has knowledge that
could be helpful to the Committee as a result of:

a. Having conducted an auric in an area of Committee
interest.
b. Their general background and experience as auditors.

Information which Is confidential under Budget and
Audit Committee procedures will not be related to the
Standing Committees by the Legislative Auditor or his
staff.

This assistance to Standing Committees w ill be in the
form of testimony only. Requests for studies or addi-
tional fact-finding work must be approved by the Budget
and Audit Committee.

Extracts of routine information in the State's account-
ing records will be furnished to Standing Committees
upon request provided t st now data processing programs
need not be developed t»> produce the information
requested (1979).

UfcUlaH ve Budget and Audit Cocsalttec Contracting Procedures

The following contracting procedures were adopted by the
Legislative Budget and Audit Committee on April 10, 1981.

A.

Intent

These contracting procedures apply only to contracts
administered directly by the Legislative Budget and
Audit (kiamittee. No contracts shall be let and no

funds shall be expended by the Budget and Audit Com-
mittee for purposes that are outside the statutorily
prescribed duties and responsibilities of the legis-
lative Budget and Audit Committee.

Thrte procedures apply u *11 contracts with a total
value of $10,000 o" more. Including contract amendownis,
phased contracts and individual contracta which arw
components of a single work element.



Contracts are to he used for independent consulting
services. Contracts are not to be used to provide day-
to-day staff services or to maintain Committee staff
during the interim between sessions.

The contracting process w ill be open to the public upon
the initial direction by the Committee that a contract
be developed to complete a specific project. (Step 2 of
the proposed procedures.)

Procedural Steps

1. Staff or Committee Identify subject area that might
require contract work.

2. Committee directs staff to proceed with contract
process for the specific subject area identified.
Committee approves request for sole source contract
at this time. Contract process becomes public
information upon Committee approval.

3. Staff develops work program.

A. Staff develops KFP list, based on master contractor
flic, open solicitation, etc. Master contract
file, KFP list and solicitation results arc open to
the Coiiudittec and the public.

5. Request proposals from consultants. Proposals are
to be submitted seal'd. The request for proposals
will include a deadline for receipt of proposals

and date for the public opening of proposals.
A. Prepare method of evaluating proposals.
7. Evaluate consultant proposals.

8. Draft final contract, Including detailed work
program and performance requirements.

9. Final contract document and evaluation of all con-
sultant proposals forwarded to the Comult'co by the
chair. Committee approval of both contract docu-
ment and consultanr selection.

10. Signing of contract.

11. Monitor contract performance.

12. Present status reports products and completion
reports to Committee.



LEGISLATIVE BUDGET AND AUDIT
RELATED LEGAL PROVISIONS

Applicable to

Page Citation IBE7C Audit Finance
19 AS 14.17.081 X

19 AS 14.17.082 X

19 AS 14.40. 296 X

19 AS 14.40.903(a)(7) X

20 AS 18.55.996 (i) X

20 AS 18.56. 045 X X X
20 AS 24.05.087 X

20 AS 24.05. 200 X

21 AS 24.20. 151 X

21 AS 24.20. 156 X

22 AS 24.20. 161 X

22 AS 24.20. 165 X

23 AS 24.20. 171 A

23 AS 24.20. 181 X

23 AS 24.20. 191 X

23 AS 24.20. 201 X

24 AS 24.20. 206 X

25 AS 24.20. 209 X

25 As 24.20.211 X
26 AS 24.20. 221 X
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LEGISLATIVE BUDGET AND AUDIT
““ RELATED LEG/JTTPTO7ISIOfIi>"""

Applicable to

Page Citation LB&A Audit Finance
26 AS 24.20.231 X
26 AS 24.20.241 X

26 AS 24.20.251 X

27 AS 24.20.261 X

27 AS 24.20.271 X

29 AS 24.20.281 X X

29 AS 24.20.291 X X
29 AS 24.20.301 X X
29 AS 24.20.311 X X

29 AS 24.30.060(b) X

30 AS 24.40.031 X

30 AS 29.18.590 X

32 AS 37.05.210(2) X

32 AS 37.07.020 X

32 AS 37.07.040 X
32 AS 37.07.050 X
32 AS 37.07.080 X

32 AS 37.07.090(a) X
33 AS 37.10.087 X

33 AS 37.10.088(c) X

33 AS 37.12.100 X

33 AS 37.13.120(d) X
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LEGISLATIVE BUDGET AND AUDIT
RELATED LEGAL PROVISIONS

Applicable to

Pape Citation LBctA It Finance
33 AS 37.13.120(k) X

34 AS 37.13.160 X X
34 AS 39.20.245(b) X
34 AS 43.08.035(b) X

34 AS 43.21.110(b) X
34 AS 44.07.200 X X
34 AS 44.07.2/0(5) X

35 AS 44.07.280 X
35 AS 44.07.320 X

35 AS 44.08.020(b) X

35 AS 44.08.040(b) X

35 AS 44.46.090(a) X
35 AS 44.66.020(6) X

36 AS 44.66.030 X

36 AS 44.66.050(a) X
36 AS 44.81.260(b)(1) X
36 \S 44.81.2.°0 X
37 AS 44.81.2U0 X
37 AS 44.82.1f0 X
37 AS 44.87.190 X
37 AS 44.83.191 X

37 AS 44.88.200 X
37 AS 47.30.370 X

37 AS 47.40.030 X
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AS 14.17.081 relates to the minimum amount of school operat-
ing expenditures (55Z) that a school district must spend on
the instructional component of the district budget. Sub-
section (d) and (e) state:

(d) A district which has been determined by the
commissioner to be cut of compliance with the require-
ments of this sectiOi may, within 20 days of the com-
missioner's determinition, request a waiver by the
state board of Education of the imposition by the
commissioner of any reduction in stale aid payments
under (b) or (c) of this section. The request must be
submitted to the Legislative Budget and Audit Committee
and imst be In writing and include an analysis of the
reasons and causes for the district's Inability to
comply with the recuirements of this section. The
Legislative Budget and Audit Committee shall review the
district'8 request and forward it, along with the
committee's recoram>ndations on it, to the state Board
of Education which shall either grant or deny the
waiver.

(e) The comnissioner shall submit an annual
report on actions taken by him or the state Board of
Education under this section to the Legislative Budget
and Audit Committee bv April 15 of each year. (Sec 15,
Ch 26, SLA 1980)

AS 14.17.082 relates to school district fund balances.
Districts that have at least 400 Instructional units may
accumulate a fund balance in the school operating fund of
seven percent of its expenditures. Districts having less
than 400 instruction il units may accumulate a fund balance
of 10 percent of its expenditures. The commissioner of
Education io required to ascertain compliance and report
non-compliance, thrrugh means of a written report, to the
districts and the state Board of Education. The Board of
Education shall au*nit a report making recommendations with
respect to the lcgi lative treatment of the fund balances of
those districts to «e Legislative Budget and Audit Com-
mittee by April 15 jf each year. (Sec 15 ch 26 SLA 1980)

AS 14.40.296 relates to the c¢ tabllohmcnt of a working
capital reserve furd at the University of Alaska. It states,
in part, that a quirtcrly rept t of the activity of the
working capital rc<*rvo fund shall be submitted by the
University of Alasla to the Legislative Budget and Audit
Committee. (Sec 1 ch 117 SLA 1980) %
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AS 14.40.903(a)(7) mandates that the Alaska Commission on
Postsecondary Education, within the Department of Education,
consists of two members from the legislature, one of whom
shall be designated by the Legislative Budget and Audit
Committee. (Ch 78 SLA 1974)

AS 18.55.996(1) states in part, that the Legislative Auditor
may prescribe the form and content of the financial records
of the regional housing authority and fnall have access to
these records at any time. (Ch 86 SLA i981)

AS 18.56.045 states in part, that the Board (of the Alaska
Housing Finance Corporation) shall keep minutes of each

meeting and send a certified copy to the governor and the
Legislative Budget and Audit Committee. (Ch 115 SLA 1981)

AS 24.05.087 requires a member of the legislature who serves
on the Legislative Budget and Audit Committee (or any other
interim committee) who files a declaration of candidacy for
an elective office other than that of a member of either
house of the legislature and that person has not resigned
from membership on the interim committee, that person 8
membership terminates on the date of filing. (Ch 11 SLA
1975)

AS 24.05.200 states in part, that except for fiscal and
personnel services for the Legislative Budget and Audit
Committee, the Legislative Council will provide the adninls*
trative services necessary to the operation of the legislature.
(Sec 23 ch 157 SLA 1951) am sec 6 ch 47 SLA 1961! am sec 35
ch 53 SLA 1973)

Note: Line 25 Ch 120 SLA 1980 included a provision that

up ice occupied by legislative agencies on the fifth floors

of the tapitol and state office buildings is under the
control of and subject to assignment by the Legislative

Budget and Audit Committee. As ti.ls provision is somewhat

In conflict with AS 24.05.190 which gives the Legislative
Affairs Agency control over subject spaces, it appears this
provision may be considered Intent only. As it is also

com .lined In the appropriation act, it may also be interpreted
as having a one year existence.

n.",*le 2. Legislative Budget and Audit Committee.
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Section

151. L«gislative Budget and Audit Committee established
161. Membership

165. Alternate members

171. Term of meniDership

181. Vacancies

191. Meetings

201 . Powers
211. Legislative Finance Division
221. Staff

231. Duties

241. Legislative Audit Division

251. Qualifications and appointment of legislative auditor
261. Staff

271. Powers and duties

281. Special audit

291. Conflict of Interest

301. Records

311. Reports

Repca"! oi former article. - Section 1, ch 95, SLA 1971,
repealed former Article 2, entitled "Legislative Post Audit".
The former art'cle consisted of Sec 24.20.150-24.20.370, and
derived from ch 86, SLA 1959.

Legislative committee report. - For report on ch 95, SLA
197? (FCCS SCS CSHB 14 am 2d FCC), see 1971 House Journal,
p. 121.

AS 24.20.151. Legislative Budget and Audit Committee estab-
lished. ‘flic Legislative Budget and Audit Committee is established
as a permanent interim committee of the legislature. The
establishment of the committee recognizes the need of the
legislature for full time technical assis'ance in accomplishing
the fiscal analysis, budget review and post-audit functions.

(Sec 2 ch 95 SU 1971)

AS 24.20.156. Purposes. The nurposes of the Legislative
Budget and Audit Committee Include:

(1) monitoring and reporting

(A) the performance of the ng«ncles of the state which
perform lending or investment functions,

(B) the extent to whlct the performance of these
agencies has contributed to the fiscal, financial, economic
and social Improvement of the state and its citizens,

(C) the extent to which these agencies and the executive
hav' orepared and coordinated short-term and long-term
eci tomlc, fiscal, investment and financial planndng

(2) holding theao agencies accountable to statutory
Intent in their performance by .ecommending, where appropri-
ate, changes in policy to the agencies nr changes in legis-
lation to the legisla irci
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(3) annually reviewing the extent of capitalization of
the investment funds, of the state and alternative investment
policy for the general fund surplus and recommending needed
legislation. (Sec 2 ch 18 SLA 1980)

Effective date. - Section |li, ch 18 SLA 1980, makes the
section effective April 9, 1980, in accordance with
AS 01.10.070(c).

Editor's note. - Section 1, ch 18 SLA 1980, effective

April 9, 1980, provides "FINDINGS. The legislature finds
that there is a substantial need for oversight of the
performance of those agencies of the state which perform
lending or investment functions since those functions do not
receive the detailed review to which other expenditures of
public money are subject, and therefore the knowledge neces-
sarv for sound legislation in this area is not tead'ly
available. There is a need for legislative oversight which
w *Il provide information on the policy and performance of
these agencies, the extent to which the agencies conform to
statutory intent, and the impact of their performance on the
economy rnd the state treasury."”

AS 24.20.161. Membership. The Legislative Budget and Audit
Committee Is composed of 10 members: the chairmen of the
senate and house finance committees; one member selected
from each of the senate and house finance committees and
appointed by the president of the senate and the speaker of
the house, respectivelyj and three members appointed from
each house by the respective presiding officer. The chair-
man of the finance committee ma® choose not to serve on the
committee. If this occurs, the presiding officer of the
appropriate house shall appoint a replacement from the
finance committee. The membership from each house shall
include ai least one member from each of the two major
political parties. The committee shall select its own
chairman. (Sec 2 ch 95 SLA 1971)

AS 24.20.165. Alternate Members. The Legislative Budget
and Audit Committee shall have two alternate members in
addition to the members designated in AS 2A.20.161. The
president of the scnnLe shall appoint one alternate member
from the senate finance committee and the speaker of the
house shall appoint one alternate member from the house
finance committee. The alternate members shall serve on the
committee when a meeting of the committee has heen celled
and the chairman determines that there will not be enough
members In attendance at the mooting to provide a quorum.
While serving as alternates, the alternate members have the
same duties and responsibilities as committee members appointed
under AS 24.20.161, and they are entitled to the same travol
and per diem allowances. (Sec 1 ch 57 SLA 1979)
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AS 24.20.171. Terra of membership. va) The committee shall
be organized within 15 days after the organization of eacn
legislature. Members serve for the duration of the legis-
lature during which they are appointed. |If they are re-
elected or their term of office extends into the next suc-
ceeding legislature, they continue to serve until reappoint-
ed or the appointment of their successor.

(b) When a member of the committee file;? a declai tion
of candicacy for an elective office other thsn that oi
member of either house of the legislature, and he has not
resigned from membership on the committee, hit? committee
membership terminates on the date of filing. (Sec 2 ch 95
SLA 1971; am Sec 3 ch 11 SLA 1975)

Effect o' amendment. - The 1975 amendment added subsection

(u).

AS 24.20.181. Vacancies. When a vacancy occurs in the
statutory or appointive membership of the committee, the
presiding officer ot the house incurring the vacancy shall
choose a successor. |If the offii. of the president of the
senate or speaker of the hou-c of representatives becomes
vacant and a vacancy from the affected house occurs among
the membership of the committee, the remaining committee
members from the house incurring the vacancy shall appoint a
new member. (Sec 2 ch 95 SLA 1971; am Sec 4 ch 11 SLA 1975)

Effect of amendment. - The 1975 amendment inserted "statutory
or appointive" in the first sentence.

AS 24.20.191. Meetings. The nudgot and audit committee may
meet during sessions of the legislature and during the
Interim between sessions at such times and places In the
state au the chairman may determine. Members may receive,
for the minimum time required to get to and from meetings
and for the period while attending meetings the same travel
and per diem allowances provided by law for members of the
Legislature when attending sessions, except that members of
the commit ee receive no rcr lorn during legislative sessions
jther than the per diem allowance paid to other members of
the legislature. (Sec 2 ch =5 SLA 1971)

AS 24.20.201. Powers, (a) The Legislative Rudgct and
AulJft "Commft tee has the power toi

(1) organize, adopt rules for the conduct of its
business and prescribe procedures for the comprehensive
fiscal analysis, budget review and post-audit functionsi

(2) hold public hearings, administer oaths, issue
subpoenas, compel the attendance of witnesses and production
of papers, hooks, accounts, documents and testimony, and
have the deposition of wltncasus taken in a manner proscribed
by court rule or law for taking depositions in civil actionst
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(3) require all state officials and agencies of state
government to give full cooperation to the committee or its
staff in assembling and furnishing requested information;

(4) review revenue projections, state agency appropri-
ation requests, the expenditure of state funds, including
the relationship between state agency program accomplishments
and legislative intent, and the fiscal policies and procedures
of state government;

(5) review and approve proposed changes to agency
authorized budgets as provided in the Executive Budget Act
(AS 37.07);

(6) make recommendations concerniug appropriations,
their expenditure and the fiscal policies and procedures of
state government to the governor when appropriate, and to
the legislature;

(7) prepare and distribute reports, memoranda or other
necessary materials;

(8) sue in the name of the legislature during the
interim between sessions if authorized by majority vote of
the full members of the committee;

(9) hold public hearings on the confirmatf m of the
members of the Board of Trustees of the Alaska .ermanent
Fund Corporation, and the members of the Board of Trustees
of the Alaska Renewable Resources Corporation;

(10) make recommendations to the legislature and to
agencies of the state which perform lending or Investment
functions concerning the structure and operating practices
of the agencies;

(11) enter into and enforce all contracts necessary or
desirable for the functions of the committee;

(12) provide for annual post-audits of the Alaska
Housing Finance Corporation and the Alaska Industrial Develop-
ment Authority.

(b) Nothing in this chapter authorizes the referral by
thu presiding officer of legislation to the tnmmlttee at
regular or special sessions of the legislature. (Sec 2 ch
95 SLA 1971; am Sec 1 ch 74 SLA 1977; am Sec 2 ch 57 JLA
1979; am Sec 3 ch 18 SLA 1980; am Sec 32 ch 106 SLA 1980)

Effect of amendments. - The 1979 amendment added paragraph
(8) of subsection (a). The first 1980 amendment, effective
April 9, 1980 added paragraphs (9) through (!’) in sub*
section (a). The second 1980 amendment, effective June 21,
19U0 added paragraph (12).

AS 24.20.206. Duties. The Legislative Budget and Audit
Cbmnittco shall

(1) report to the legislature its recommendations
relating to the confirmation of appointees to the Board of
Trustees of the Alaska Permanent Fund Corporation and thu
Board of Trustees of the Alaska Rcnewablo Resources Corpo-
ration;

(2) annually review the long-range operating plans of
all agencies of the state which perform lending or Investment
functlons;
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(-. review periodic reports from all agencies of the
state which perform lending or investment functions;

4) present a complete report of investment programs,
plans, performance, and policies of all agencies of the
state which perform lending or investment functions to the
legislature within 30 days after the convening of each
regular session;

3) present to the legislature within 30 days after
the convening of each regular session a review of the report
of the governor under AS 37.07.020(d) with recommendations
for needed legislation;

(6) in conjunction with the finance committee of each
house recommend annually to the legislature the investment
policy for the general fund surplus and for the income from
the permanent fund;

(7) provide for an annual post audit and annual
operational and performance evaluation of the Alaska Perma—
nent Fund Corporation investments and Investment programs;

(8) provide for an annual operational and performance
"valuation of the Alaska Housing Finance Corporation and the
Alaska Industrial Development Authority; the performance
evaluation shall include, but is not limited to, a com—
parison of the impact on various sectors of the economy by
public and private lending, the Impact on resident and
nonresident employment, the Impact on real wages, and the
impact on state and local operating and capital budgets of
the programs of the Alaska Housing Finance Corporation and
the Alaska Industrial Development Authority. (Sec 2 ch 18
SLA 1980; air sec 33 ch 106 SLA 1980)

Effect of amendment. - The 1980 amendment, effective May 1,
1980, added paragraph (9). Effective date. - Section 11, ch
18 S1.A 1983, makes this soctlon effective April 9, 1**80 in
accordance with AS 01.10.070(c).

AS 24.20.209. Records. The Legislative Budget and Audit
ComiaiTtee"slial | keep a complete file of all reports presented
to it and all reports presented by it t) the legislature or
to a legislative committee. (Sec 2 ch 1A SLA 1980)

Effective date. - Section 11, ch 18 SLA 1980, makes this
section cffertive April 9, 1980, 1in accordance with
AS 01.10.070(c).

AS 24.20,211. legislative finance division. The legislative
TTnancc tTfvTalon is established as a permanent staff agency
responsible to the legislative Budget and Audit Committee

for performance of fiscal analysis and budget review functions.
(Sec 2 ch 93 SLA 1971)
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AS 24.20.221. Staff. (@ Thicomnittee shall hire and
determine the salary of the legislative fiscal analyst who
shall serve both at the direction and pleasure of the com—
mittee. The fiscal analyst shall serve as head of the

finance division and, within the limits of the budget ap—
proved by the committee, shall employ and determine the
compensation of the professional and clerical staff of the
division, (b) The fiscal analyst and members of the profes—
sional and clerical staff shall not join or support a parti—
san political organization. This prohibition does not
prevent the fiscal analyst or members of the staff from
joining social organizations, expressing private opinion,
registering as to party or voting. (Sec 2 ch 95 SLA 1971)

AS 24.20.231. Duties. The Legislative Finance Division

(1) analyze the budget and appropriation requests of
each department, institution, bureau, board, commission or
other agency of state government]j

(2) analyze the revenue requirements of the statei

(3) provide the finance committees of the legislature
with comprehensive budget review and fiscal analysis services!

(4) cooperate with the division of budget and manage—
ment in establishing a comprehensive system for state program
budgeting and financial management as set out in the Execu—
tive Budget Act (AS 37.07)]

(5) complete studies a*«d prepare reports, memoranda or
other materials as directed by the Legislative Budget and
Audit Committee!

(6) with the governor®s permission, designate the
legislative fiscal analyst to serve ex officio on the governor®s
budget review committee. (Sec 2 ch 95 SLA 1971)

AS 24.20.241. Legislative Audit Division. The legislative
audit division is established as a permanent staff agency
responsible to the Legislative Budget and Arllt Committee
for completion of the post-audit function. (Sec 2 ch 95 SLA
1971)

AS 24.20.251. Qualifications and appointment of legislative
nucTTtorTA fa) the legislative auditor shall be a certified
public accountant of this state, or of another state having
requirements equivalent to those of this state, with at
least five years of practice in the profession, or the
equlva Tnt, before his appointment.

(b) The Legislative Budget and Audit Committee shall
examine persons to sorve as legislative auditor and, upon
Tmpletlon of the examination, place the name of the person
selected In nomination before the legislature. IT the
legislature 1is not In session, the person nominated shall
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carry out the duties of the office until the next session of
the legislature at which time the name of the person nomi-
nated shall be presented to the legislature for appointment.

(©) The legislative auditor serves at the pleasure of
the legislature. However, when the legislature is not in
session, the auditor may be removed for cause by a majority
vote of the Legislative Budget and Audit Committee after
notice by, and a hearing before, the committee. (Sec 2 ch
95 SLA 1971)

AS 24.20.261. Staff. (a) The legislative auditor shall
serve as head of the audit division and, within the limits
of the budget approved by thd committee, shall employ and
determine the compensation of the professional and clerical
staff of the division.

(b) The auditor and members of the professional and
clerical staff may not join or support any partisan politi—
cal organization. This prohibition does not prevent the

auditor or members of the staff from Joining social organi—
zations, expressing private opinion, registering as to party
or voting. (Sec 2 ch 95 LI.A 1971)

AS 24.20.271. Powers and duties. The legislative audit
division shall (1) conduct a performance post-audit of
boards and commissions designated in AS 44.66.010 and of
those programs and activities of agencies subject to tetmi-
nation as determined in the manner set out in AS 44.66.020-
44.66.040, and submit the audit, together with a written
report, not later than the first day of the regular session
of the legislature convening in each year set out with
reference to boards, commissions or agency programs whose
activities aie subject to termination as prescribed 1in

AS 44.66)

(2) audit at least once every three years the books
and accounts of all custodians of public funds and all
disbursing officers of the state;

(3) at the direction of the Legislative Budget and
Audit Committee, conduct performance post-audits on any
agency of state govcr.unent;

(4) cooperate with state agencies by offering ulvlce
and assistance as requested 1in establishing or improving the
accounting systems used by state agencies)

(5) require the assistance and cooperation of all
state officials and other state employees in the Inspcctl n,
examination and audit of state agency books and accounts;

(6) have access at all times to the books, accounts,
reports or other records, whether confidential or not, of
every state agency)

(7) ascertain, as necessary foi audit verification,
the amount of agency funds on deposit in any bank as shown
on the books of the hank; no bank may he held liable for
making information required under this paragraph available
¢0 the legislative audit division)
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(8) <complete studies and prepare reports, memoranda or
other materials asdirected bythe Legislative Budget and
Audit Committee;

(9) have direct access to any informati® n related to
the management of the University of Alaska and have the same
right of access asexists with respect to every other State
agency. (Sec 2 ch95 SLA 1971; am Sec 4 ch 46 SLA 1977; am
sec 4 ch 149 SLA 1977)

Effect of amendments. - The first 1977 amendment added
paragraph (9). The second 1977 amendment rewrote paragraph

(D).

Editor"s note. - Section 1, Ch. 149 SLA 1977, provides;

"The legislature finds that the substantial Increase in the
number of state agencies, boards and commissions, and the
proliferation of rules and regulations which each has
adopted have contributed to a public disenchantment with the
operation of state government, and that there is need for an
effective and regular system of scrutiny of the programs and
activities of all agencies, board"t and commissions. The
legislature further finds that tne establishment of a system
for periodic review by the public and the executive and
legislative branches of certain state agencies, boards and
commissions will help the governor and the legislature to
determine the need for the continued existence of each of
the agencies, boards and commissions.™

Legislative committee report. For a report on ch 46 SLA
1977 (HCSSR 261), see 1977 House Journal, p. 1019.

Subjection (6) gives audit division access to state agency
records. - Although AS 23.3.110(a) and 43.20.190(a) guarantee
confidentiality of records in the Department of Labor and
Revenue, nubHuction (6) of this section enables the Division
of Audit to have access to the records of every state

agency whether confidential or not. 1972 Op. Att"y Con.

But confidential tax and wage records held protect u lv
Alaska Cons., art 1, sec 22. - A legislative auditor nuy not
examine conridentlal records on file for state income tax
returns and wage Information submitted by employees and
employers to the Department of Labor 1in connection with the
administration of the State Employment Security Act to
detctinino if persons receiving assistance from the Depart—
ment of Hcaltli and Social Services under their Adult Public
Assistance and Aid to families with dependent chlldron were
eligible. Such data is within the ambit of protection
intended to be afforded the right of privacy under Alaska
Const., art |1, sec 22. 1972 Op. Att"y Gen.
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AS 24.20.281. Special Audit. A member of the legislature
may, In writing and with at least six days notice, request
that the Budget and Audit Committee direct a special audit

of any state agency or determine the propriety of any expendi
ture of state funds received by any political subdivision or
other entity obtaining state funds. Should a majority of

the committee vote to approve the request, the legislative
audit division shall make the audit. (Sec 2 ch 95 SLA 1971)

AS 24.20.291. Conflict of interest. The legislative auditor
the supervisor of audit, the legislative fiscal analyst and
members of the staff of the legislative finance and audit
divisions may not serve in ex officio or other capacity on
any board (except as authorized in Sec 231 (6) of this
chapter), commission or other administrative agency of state
governmentj nor may they have a financial interest in trans—
actions involving any agency of state government. (Sec 2 ch
95 SLA 1971)

AS 24.20.301. Records. (a) The legislative audit division
sEaTTTeep a complete file of all audit reports and other
reports or relcaser issued by the division, and a complete
file of audit work papers and other related supportive

material. The division shall also keep *» complete and
accurate record of ull fiscal tronsactions involving the
division.

(b) The legislative finance division shall keep a

complete file of all budget reports and other reports or
releases |Issued by the division and a complete and accurate
record of all fiscal transactions involving the division.
(Sec 2 ch 95 SLA 1971)

AS 24.70.311. Reports. The committee shall file copies of
Its""approveJd audit reports Including any committee rer 1i-
moml.itlions with the governor, the agency concerned a».u whe
Legislature. An annual vreport summarizing the audit reports
an." committee recommendations made during the yi.ir shall be
filed with the governor and with the legislature within the
first five days of each regular session of the legislature.
Reports shall be approved by a majority of the committee
before their release and shall he open to public inspection
after their release to the legislature. (Sec 2 ch 95 SLA
1971)

AS 24.30.060(b) "... bills introduced by the legislative
Iludgot amT"AucTTt Committee shall be delivered with a letter
of explanation to the rules committee of cither house and
bear the inscrip”. lon "Rules Committee bv Request of the
Legislative Budget end Audit Committee.
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