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Alaska jitafe legislature
House of Representatives

Pouch V
State CaE|t0|

o Juneau, Alaaka 9B8l1
BuilDe“ M E M O R A ND UM

T0: Rep. Jack Fuller
FROM: Cheryl Frasca

DATE: February 5, 1981

ADMINISTRATIVE REGULATION REVIEW COMMITTEE(According to

the Statut”s)

The Administrative Regulation Review Committee is established
by statute as opposed to most Cuher committees which are
established in the Uniform Rules. Other committees

similarly established are Legislative Budget and Audit and
Legislative Council. Regulation Review 1is a permanent interinm
committee established "to provide prompt legislative reviev

of administrative regulations and to determine if annulment

is appropriate”.

From its six members, the committee elects a chair. It
has the power o:
1) organize and adopt rules for conducting business;
2) hold public hearings;
3) require state officials, agencies to cooperate;
4) examine regulations to determine if they comply

with legislative intent; and



5) . recommend legislative annulment of administrative

regulation.

In addition, the committee has the power during the inte

rim

to suspend, by a two-thirds vote, the effectiveness of any

regulation adopted or amended after adjournment of the
regular session. Suspension is effective until 30 days
after the legislature reconvenes. Before the committee
take such jJjction, a hearing must be held within 15 days

notice.

This power does not apply to emergency regulations.

Chapter 7 of Title UU provides that the legislature can

annul a regulation by concurrert resolution. This 1is

the provision which was struck down by the Supreme Court

can

in State of Alaska vs. A.L.I.V.E. Voluntary. As a result,

regulations can only be annuled through a bill.



Alaska J&ate JHegislaturB
House of Representatives

Pouch V

SUM Capitol
Official ButmeM Juneau, AUcka 99411
MEMORANDUWM

TC: Rep. Jack Fuller
FROM: Cheryl Frasca(Jt

DATE: February 5, 1981

HOW REGULATIONS ARE ADOPTED (According to theStatutes)

The Administrative Procedures Act (Chapter 62) establishes
the procedures for adopting regulations. The process is
basically ua follows with a few exceptions spelled out in

the statutes.

An agendy submits its proposed regulations to the Lt. Governor.
At that time, he sends a copy to the regulation Review
Committee. The regulations will become effective within 30
days after filing with the Lt. Governor unless another time
is specified. Thirty day* put*tHe nori«u-Qf«iu/jnded action
must be given. The agency shall provide for a public hearing
on the proposed regulations.

|f the adoption, amendment or repeal of the proposed regualtlons
will result in an Increased approptiation. the department

shall prepare a fiscal note for that fiscal yeai as well as

for af least the next two 'lscal years This InfoimatUn shall
also be sent to tho rorsr.ittee  (1:*s interesting to note

that if the regulations will result In a decreased approprlatioo,
the department does not have to establish that fact).



IfT an individual, as opposed to an agency, wants to adopt,
amend or repeal a regulation, he or she has the right to
petition the agency (except in specified instances). Upon
receipt of a petition, the agency shall, within 30 days,

either deny the petition or schedule a hearing.

Emergency regulations are adopted when the agency submits
in writing that the action "is necessary for the immediate
preservation of the public peace, health, safety or general
welfare". Emergency regulations cannot remain in effect
more than 120 days unless the agency meets the same minimum
procedureal requirements as o.her regulations eithei before

submission to the.Lt. Governor or during tne 120 days.

Section 44.62.030 requires that no regulation is valid

unless it is consistent with the statute.



ADMINISTRATIVE REGULATION REVIEW COMMITTEE

COMU'TTIC UIHUm ALASKA STATE LEGISLATURE
a». DICK RANDOLPH. CHAIRMAN PCJCH V. STATE CAPITOL
EGLER. SR.. . iCE-CHAIRM AN JUNEAU. AK 89811
CR. MITCHELL AROOD. JR. («07) 463-3073
REP. M. PAPPY MOSS
SEN. GEORGE H. HOHMAN. JR.
SEN. MIKE COLLCTTA

State Representative Randy Phillips
Box 142
Eagle River, Alaska 995/7

Dear Randy:

Enclosed is a copy of a packet of information which the house
leadership asked me to prepare for new members of the committee.
I replaced Gail Thibedeau as secretary/aide for the committee in
September of 1982.

Since the committee was only minimally funded duxlng the interinm,
and since this was an election year, their has been minimum
activity by the committee since adjournment of the legislature.
The iunction of my present position has been to .review mail and
regulations proposed during the interim and report appropriate
matters to the chairman of the committee. Funding was only
allowed the committee during the interim to allow at least some
presence of the committee function.

The only expenses of the committee during the interim has been
for the rungo 15A salary and minimum telephone expenses.

Incidentally, your 1inquiry regarding the division of motor
vehicles prompted a request to the division which has not been
anawored co this point in time.

Please let me know if you wish any further information.

Yours truly

KUEK Wru arilri

Secretary/Alde
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Sec. 21.20.400. Administrative Regulation Review Committee

nubli*hcd. The Administrative Regulation Review Committee 1is
atablished as a permanent interim committee of the legislature. The
aublishment of the committee recognizes the necu for prompt
legislative review of administrative regulations filed by the lieutenant
petuui to determine whether annulment under AS 44.C2.520 is
Kpropriate. (S 1 :h 27 SLA 1975)

E6ta. » not*. — Section 4, th 84, SLA
X | provides: "Tb# Administrative
trtbtt n Review Committee ratal Itshed
SAS34» 400 - 24 20.460 shall rerietv
at ifaiaistrstne regulation* adopted by
U esewtiva departments of the state
r*wvw nt whirh affect the resources and
«* F(ft resources of the state's coattal
’;'»*IT>e committee shall, not later than

L4 1 50, 1979, male formal reeom
mi»«iee with respect to annulment of

or carry out tho policies, objectives and
standards of the Alaska coastal
management program. . Tho
recommendations of the committee shall be
Transmitted to the first regular session of
the Eleventh A'aalta legislature.” As to
the Alaska mesial management program,
see AS 4140010 et seq As to the Alaska

.Coastal Policy Council, see AS 44 19 891

seq At to planning assistance for
development and maintenance of district

adopted which, la the opinionof  coastal management programs, see AC
btmu-*Ue, fail to mplemetit. Interpret 44 IT 09S

21.20.410. Membership Tho Administrative Regulation Review
vtenittet iscomposed of three members of the housr appointed by the
SnlfrofOm house, and three members of the senate appointed b. the
FAdc.it of the aenate. The membership from each house shall include
**»»t one member from each of the two major political partita. The
Maittce electa a chairman from among itsmembers, (i 1ch 27 SLA

2(20.420. Term of membership. The committee shall be
n~ixed within 15 daya after the organization of each legislature.
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M50 Legislature §24.20.510

N 24.20.450. Staff. The Leg slative Affairs Agency shall provide
“.""mittee with professional and clerical assistance under the
of the Legislative Council. (81 ch 27 SLA Itf/5)

ift, 24.20.460. Powers. The Administrative Regulation Review
'-i;tee has the following powers:
s*u>organize and adopt rules for the conduct of its business;
a hold public hearings;
~ ™ jequire ail state officials and agencies of state government to
v tfull cooperation to the committee or its staff in assembling and
“ "_-jhing requested information;
A\ "o twexamine all administrative regulations to determine if they
* -x<ri> mplement legislative intent;
t make recommendations for legislative annulment of
..e.-jtrative regulations under AS 44.62.320;
< tdprepare and distribute report” mpemaramda, or other materials.
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Am . The legislative B/ird ofjuyrcment Bewfits isestablished
/rmanent advisory boardy n toe legisj>diV. Th*lcrfslatur*
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AN ACT
J(Utln] to adalnlatratlva rogulatlonai and ptowldinf

for an iffietlta data.

= taction 1. TtKTIMIT OF 1KTUT CcoifCERKING AS 24.20.443(b). It la tha
tat nt of iKa Tvalfth AlaaVva laglalatura that tha power to auapand tha
-flrvttvanaaa of a reputation pranted to tha Adninlat atlva Rapulatlon
Pevtrw Coaati taa bp AS 24.20.443(b) aa auandad In »ac, 2 of tbla Act la to
! nt tha public awffarlng Kara bafora .ua full laplalatura haa tha oppor-
lunitp to annul tha ragulatloa bp law.
* Sac. 2. AS 24.20.443(b) la awandad to taadi
(b) Tha affactlvanaaa of an adoption at aaandnant of a copulation
la euapanAad an tha eata a taaolutlon »f tha AdwInlittaia«t ltgjatlaa
At»lau O-nnlttaa ffolwl.a, thal IN rmlIxIm tt (CMOOTTtt
MI-ENTT rASITINC IN PAVON Of SUSPOSION) 1la fllad with tha Illautanant
i.naatnat. If an adoption of at aaandnant to a copulation la not affae*
tlva on tha datd a taaolutlon (ttPOtTI la fllad with tha Illautanant
«naarnor, tha affactlvanaa* of (ha adoption at aaandnant which la tha
subject of tha coanlttaa®a taaolutlon 1ilfORT) la auapandad fren tha
oat tha adoptlaa ot aaandw t would otharwlaa hacona affactlva undat
At 44 _A2_1t0.
* *a«, 1. AS 24.10.440 la aaandad hp adding now paiaprapb* ta roadi
(2) ta prooota naadad taalaloa or tapaal af tagulallana that

*"eee haaa adoptad bp atata da truanta and aganclaa and. whan lha

meaalitat deteralnaa a reputation ahould ha tapaalad nt aaandad,

-1- net csssso 3(Rla)oa |
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Chapter 1

to Introduce <« bill that would enact a atatuta that wool! avnaraada nf
nullify tha regulatloni
() to

comlttaa by «

Investigate flvtUg* that are trananltted to tha

(tending conaltt an In accordance with AS 24.99.001 am

aa appropriate, to either Introduce a bill annulling tha ragulatloa m

eiarclee tha uoMIttee"e power to auafand tha affectlvenaaa of the f

regulation In accordance with AS 24.20.443.
Sac. 4. a- 24 la aaandad by adding a new chapter to raadt

sums 99. KISCtUAMOUS PROT1510HS.

Sac. 24.S50.001. iniiv or AtCULATIOKS 1T STAND1KC OUSMIirill,

(@) 4 atandIng coaalttaa of tha laglalaturo furnlahad notleo of a

prapoaad action undar AS 44.42.100 ehall rawtaw tha prcpaaad ragula

tten, aoandaant of a regulation, nr repeal af a ragulatloa hafore th

data tha ragulatloa la achadulad by tha dapartoaat or agency ta be ,

adopted, aaandad. or rapaalad. a

(b) A etandIng (oaalttaa conducting a tavlau af a ragulatloa (

undar (a) of tbla aactlan ahall determine uhathar tba ragulatloa ptify

arly hgittttti laglalatltro Intant, p

(c) A atandlng canal ttee ahall conduct preliminary raulaua undrp

thla aactlan whtla tha laglalaturo la In eeaelon and during tba tntefp

between .aglalatlva aaeelena. p

(d) If a (tending ceaalttaa determine* that a regulation.

laplaaant legislative Intant, tha atandtng caaalttaa®a finding* ahal >

ha tranaalttad ta tha Adalnlatratlva Regulation Review Coanltta*. r

Oaa. 3. AS 44.41.10*"a) la aaandad by adding new paragraph# ta road »

17) futnlahad ta tha(landing roaalttaa al aach houaa of gj.

laglalaturo hawing legislative lurladlcttan owet the tubjoct nattai ,

tvaaiad by tba logulattan undat tba Untfaratula* of tba Alaska 1lig.”

ol* IKS CSSSIl 3(lla)aa H

Chapter 1

laglalature, together with a copy of tha propoaad regulation, inend-

oant, or ordat of repeal for tha cooalttea"e uaa In conducting tha

review authorlxad by AS 24.99.001i
(S) furnlahad to tha staff of tha Adalnlatratlva Regulation
Review Cooalttae.

* Sac. 9.

Thla Act take# affect July 1, 1981.



§14.62.320 Alaska Statutes

Sec. 4-1.62.320. Legislative annulment
review, (a) TNe legislature, by a concurrent resolution ad0pts -
vote of both NOUSE* may annul a regulation of an agency ori-~ .

mcnlL

(b) At the same time" regulation isfiled by the lieutenant got,- f
the lieutenant governor shall submit the regulation to the cha.r- .

and all members of the Administrative Regulation Review Corr.r-
24.20.460 together with the
information required to be prepared under AS 44.62.195. 3 1

(ch ) ch 143 SLA 1959; am 83 ch 149 SLA 1962; am 5 2 ch 7* »*,
1963; am &2 ch 27 SLA 1975; am 55 ch 64 SLA 1978; am 33d"

for review under AS 24.20.100 —

SLA 1980)

Effect of ament'mcnts. — Th. 978
amendment substituted "At the a. nr
time" far "Within 45 day* after' at the
beginning of subsection <b>.

The 1980 . mcndmei.l inserted 'and all
memben” following "chairman™ near the
middle of aubsection ibl, and added
"together with the fiscal information
required to be prepared under AS
44 62.195" a*, the end of subsectiun <bi.

f“*Consl»lutioniiHty of legiilativc veto.
— The legislative veto contained in
subsection (a), which provides t) | the
"legislature, by a concurrent resolution
adopted by a vote of both houses, may

Article 8. Administrative Adjudication.

Section

330. A%gﬁ%n of AS 1462 330 —

310. Dtirkdttln of powvr b.]t ;>ru i
330 Appiintilrnt of hearing fT'utr*
300. f ccbMtiin | o

370 S'tjltmcin of Dtuvs /

00. SipIn u ertuiaiiw/

Joo, Ni'tic* ofjtMrnu /| ,
400 bfirndf) or suppi>>incatd! acci

See. MA2MEI(§/ Applic ation of

procedureoi thcAtntc boards, cutmmuion™. ana
lubjccl™0 or Af their successop by ut»ia
constipation shall bt*conducted ui/ler AS-44.62 3i

of regulations

annul a regulation ofan agrncy «
violates art.

Voluntary, Sup. Ct. Op No. 29** r «v.
36701,606 P 2d 769 <1950). But -*
Const., art Il. f 22. which»a»pr>-
the 11th legislature's Ltgiilainr
No 5 and will be voted on at th* t»i
eral election in November.

No implied general power tvw
by informal legi.lj
m u* Stale v. AL.ILV.E Volu-'"—»
Cl. Op. No 2022 (File No 3670.-a * §

490. Amendment of sasula

400. Decision in a jonteN* | c*«*
a ,d effect <f d«i». a

State Government

id but rot limited to, accusations an
ice rrd timeand place of heari
Qi. idence and decisii
review apa sco/e of judicial review
reinstafement or reduction of penalty,
_oaths ity, and sjmilar matters shall be g
owit. Ending siifiilar provisions in the s
RS| boards, commissions, and officers
"Jested, the procedure that shall be conducted under,
Uil630 is limited to/amed functions of the agency
(11 Repealed by 85ch 159 SLA 1980.
ft Board of ChiyOpractic Ex"iners
Jj Bca*d of Dghta! Exprfiino
<[) State Be>/rd of IjejpstratyJn for Architects, Engii
Joejort
Ji Repea™yLby 3 13 ch 2(8 SLA 1976.
jfi Board of Examineryfn Optometry
,»Repealed by 85 dr 159 SLA 1980.
J) State MedicHI ffimrd
1 Division of Liyfas under Alaska Lind Act when
ili Board of Nursing
ill) Board ofimnrmacy
12» Board oi Public AocCuntarrty
i3> Dvjuieimentj~T.abor as fo functions relating
acuity ordy asjrt ovided in Ic/of this section
"ID ReauK<iate Commission
0S) Alaska Workers®" Compensation Board, where
it otherwise expressly provided by the AU
r-=;vn ation Act

K Njure

W Department Transportation and Public
Vfiont relating isand communicat ors
I*e Repealed SLA 1980.
ID Repeal SLA 1980.
Rep 169 SI*A 1978.
JhDep cnue, under Cigarette Tax t
«1* Reported by 1 ch 169 SLA 1978.
/ ™ Repealed 1976.
1*31 Departmo [y, n» to suspension
«=fihty gua MS 18 35.400 - 186
’[J%JDepa ftiMlthyhd Social Services, unit

. JHing and fostri homes ft

2* Deleted by 1 60 ch”*)8 SLA 19

J*" Repeals by I VA 120 S1.A

eportment oLHvalth antLKocyfl Services und
CosmeDc Act tA~rWtD, and in conn*

ofembajmers uiuJ”rAS 0811 010
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i -®j FOUCHY .MATE CAHTOI

LEGISLATIVE AFFAIRS AGENCY

M EMORANTDUWM February 28, 1980
SUBJECT: State of Alaska v. A.L.1_.V_.E. Voluntary
T0: Representative Nels A. Anderson, Jr.

House Majority Leader

FROM: * Billy 1. Berrier
Director
Division of Legal Services

You have asked my comments on the decision of the Supreme
Court 1in the case of State of Alaska v. A.L.I1.V.E. Voluntary, -
(File No. 3670). A copy of the decision 1is attached.

The case concerns a regulation relating to games of skill
and chance annulled by the legislature. The authority for
annulment was AS 44.62.320(a) which provides: =«

The legislature, by a concurrent resolution adopted by
a vote of both houses, may annul a regulation of an
agency or department.

The Administrative Procedure Act was adopted by the First

State Legislature in 1959. This Act provided, among other
things, for the procedure by which regulations of agencies
or departments are promulgated and “he section was enacted
as part of that procedure.

The Court held, with a majority opinion of ihree justices
and a strong dissent by two Ilustlces, that ic;Luia.tXonS-COiilJ
not constitutionally be annulled by concurrent resolution
since a resolution la not enacted_In accordance.with.the
requirements fn Atlicle I1T~oT ..he Constitution for adoption
of law. The result7 of course, 1is a non sequltor since the
majority opinion avoided addressing the difference between
regulation and law and finding that despite the difference,

tne enactment procedu. 2s applied. They, therefore, assumed
the middle term of the syllogism and rambled widely to provide
1 substitute for the missing logic. Various cases were cited,

only one e*f which was relevant and that one 1is no longer
food law In its own jurisdi-tion. *



For this reason, it is very difficult to determine the effect
of the decision.

Tb> holding 1is explicit that regulations may not be annulled
b; concurrent resolution. Although it 1is not explicitly
stated, there 1is a clear implication that annulment by bill

is constitutional.

Beyond that, the Court made several statements which do not
appear, necessrry to the holding in this case. Much of this
dicta is in s\ eping terms. It casts doubt over substantial
areas and, since the reasoning 1is essentially stream of con—
sciousness rather than coherent, gives only minimal clues
concerning the legal status of these areas.

Essentiallv the areas affected fall into two classes

(@) regulations and legislative oversight of regulations;
and

(2) other areas of law where concurrent resolutions
are used to provide legislative oversight.
*

On regulations the majority opinion states broadly;

"The express provision in the Alaska Constitution of
two specific legislative veto mechanisms supports our
view that no implied general power to veto agency
regulations by informal legislative action exists.

"In our view, the specificity with which the consti—
tution deals with the legislative veto powers it does
grant leads logically t”” the conclusion that no other
veto power 1is implied."

The case law on regulations which the majority opinion cited
is not helpful. One of (be cases is on point but Is no longer
ood law in its own Jurisdiction, tha second is a trial court
cclslon and the last is a federal case whore the question

of a" ore-house veto wjs present but not reached. Tha dis—
cussion of this last case 1i1llustrates the difficulty in
following the reasoning in the majority opinion. The Court

referring to the United States Circuit Court decision *n
Atkins v. United States. 356 F2d 1028 (1977) said:



The court implied that for one House to have the au-
thority to make such a change would be unconstitutional:
"Nor could one House do anything more than preserve
exist?ng law. . Id. at 1064. In contrast, the
annullment provisions of AS 44.62.320(a) permit the
legislature to void administrative regulations which
are in effect. Such regulations are laws in every
meaningful sense, and annulling any one of them effects

a change in the law.
The connection and logic totally escape me.

In its discussion of delegation of power to ..inul regulations,
an issue injected into the opinion since no delegation is
involved in the case before the Court, the opinion is even
less helpful. The majority opinion observes:

"While the power to void agency regulations could be
exercised by either the legislature, or by an agency,
when the legislature exercises 3uch power it must do so
while acting as a legislature. It may not grant itself

the po”“er to act as an agency.

"It might be supposed that if the legislature could
condition the validity of a regulation upon the subse-
guent disapproval by both of its houses by concurrent
resolution, it could condition the same upon disapproval
by a coimiittee, or a single legislator. Using the
tneory, propounded by the Amici, that a veto is merely
a condition th«?re is no principled distinction between
these cases. It i* therefore worth observing that most
authorities have rejected the validity of laws conferring
either affirmative or negatory legislative powers on
Individual legislators or legislative committee*."

Perhaps the accord point made by the .majority opinion in
discussing the desirability of legislative oversight of
administrative regulations gives the best clue. The opinion

stated:

Second, at least according to a recent case study, the
legis'atlve veto has baen unimpressive in practice. Seen
Bruff & Cellhorn, Congressional Control of Administrative
Regulation: A _Study of legislative vetoes, 9d Harv. L.
fcevT, 1369 (1977). That study concludes.”essentially,
that the legislative veto encourages secretive, poorly



informed, and politically unaccountable legislative
action. Id. at 1409-20. It is consequences such as
these that the enactiaent provisions of our constitution
are designed to guard against.

It should be pointed out that the facts concerning the annul-
ment which was the subject matter of the case do not support
a c-mclusion that the annulment resulted from "secretive,
poorly informed and politically unaccountable legislative
action" but that, of course, is not material.

It is my conclusion that any annulment of regulation other
than by law would be unconstitutional under this case.
Although the question is not discussed since it is not
relevant to the case, it is very clear that regulations which
have the effect of law require statutory authorization and
the legislature can withdraw the authorization or establish
standards in whatever degree of specificity the legislature
desired. Since In case of conflict between statute and
regulation the statute controls, It is also clearly per-
missible to make the substantive statutes detailed thereby
leaving less or no areas which must be dealt with by
regulations. This latter course, however, involves a loss
of flexibility and administrative expertise.

It appears that any form of legislative oversight of adralnit-
trative vegulations would be regarded with suspicion by the
court. However, devices such as providing that no regulation
can become effective until it has been before the legislature
in session for a set time or even a provision that no regu-
lation may become effective unless approved by law are not
clearly precluded.

In Plumley y. Halo, 594 P.?d 497 (Alaska 1979), our Court
discussed the question of non-retroactive treatment in civil
cases. The Court in that case stated:

In accord with United States Supreme Court procedcnt,
we have previously identified four conditions indicating
the propriety of non-rctoiactlve treatrnt in civil
cases: 1) the holding is one of first impression, or
overrules prior law, and was not foreshadowed in earlier
decisions: 2) there has been Justifiable reliance on an
alternative interpretation of the law: 3) undue hardship
would result from retroactive application: and 4) the



purpose and intended effect of the holding is best
accomplished by prospective implication.

The case concerned approval of free conference committee

reports without a recorded roll call vote. The Court held
the criteria to be satisfied and the decision to be pro-
spective only. In my opinion the facts here, while not as

compelling as the facts in Plumley, would lead to a con-
clusion that annulment of regulations which occurred prior
to this case are not affected by the case.

The second major problem area is legislative oversight
exercised by concurrent resolution in other areas than
regulation oversight. The majority opinion made a very

broad statement sayingt

The question presented by this case is whether the
legislature can exercise its legislative power without
following these enactment provisions. In our view the
answer must be in the negative, for otherwise they would

serve nOo purpose.

(The dissenting opinion quite correctly pointed out this is
not the question at all. Justice Boocnever said

In my opinion, the majority misstates the question
presented as bring wtether the legislature can exercise
its legislative power without the usual constitutional
safeguards. The real question is whether, having exer-
cised its legislative power, subject to all those safe-
guards, it may condition the delegation of regulatory
power to an executive agency upon a provision for
legislative oversight. | agree with our statement in
Bochl that the legislature has that power.

This view will be significant In subsequent cases which
concern tho use of concurrent resolutions in context other
than annulment of regulations placing as it does the issue
before the Court in Focus.)

The.majority opinion went on tha sayi
Of course, when the legislature wishes to act In an

advisory capacity if may act by resolution. However,
when It means to take action having a binding effect on
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those outside the legislature it may do so only by
following the enactment procedures.

While the dissent roted that numerous other statutes provide
some specific legislative review function by concurrent reso-
lution, the majority opinion does not specifically address
this. The sweeping generality of the majority opinion clouds,
and on its face forbids, these other functions.

These includes

1. AS 18.45.025 -- Approval of facilities siting permit
for nuclear facilities.

2. AS 18.65.060 -- Disapproval of regulations relating -
to compilation of criminal justice information and release

of this information.

3. AS 23.05.021 -- Approval of compacts with other
states relating to motor vehicle registration and driving
licenses. . ..

4., AS 28.15.141 -- Approval of regulations relating to
classification of drivers licenses.

5. AS 28.15.081 -- Approval of regulations relating to
drivers license examination.

6. AS 35.10.080 -- Approval of physical facility procure-
ment and planning policy.

7. AS 37.05.280 -- Approval of leases by the state

with a rental in excess of $12,000. nhile this has
general application, it was adopted a part of and

specifically relates to construction of public buildings
by ASHA for lease to the state and is necessary for the
validity of the revenue bonds Issued by ASHA.)

8. AS 37.12.080 -- Approval of investments in a single
project or to a single applicant by Alaska Renewable
Resources Corporation if the investment exceeds $1,500,000
oi five percent of the resources of the corporation.

9. AS 38.05.037 -- Disapproval of zoning by the division
of Unds in the wunorganized borough.
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10. «AS 38.05.182 - Disapproval of a determination by
the Commissioner of the Department of Natural Resources
that the taking of royalty on natural resources 1in money
rather than in kind is in the best interests of the

state.

11. AS 33.05.065 -- Approval of disposition of oji1 and
gas and contracts for sale of state owned royalty gas

or oil.

12. AS 39.23.080 -- Approval of salary commission recom—
mendations. (This is now repealed but until the pay

bill this year went into ef cct, it was the basis on
which higher government officials, including the governor,
legislators and judges, v:ere paid.)

13. AS 44.55.110 - Approval of Alaska Power Authority
plans. "Hits approval 1is a specific condition on bonding.
14. AS 44.57.210 -- Approv-1 of projects of the Alaska

Toll Bridge Authority. Thi. approval 1is required before
bonds may be issued

15. AS 46.03.758 -- Dias :proval of regulations establish—
ing civil penalties for uischarge of oil.

16. AS 46.40.080 -- Approval of Alaska coastal management
programs.

While all of these are clouded by the language in the majority
opinion, that language is clearly dicta except on the point

of annulment of regulations. In my opinion, an attempt to
determine whether 1in later cases the court would follow the
broad sweep 1in the 1instant case, narrow that sweep depending
on the 1issue before it, or even confine the case to its facts
would be ourc speculation. Courts have frequently done all
three. The majority opinion with its conclusionnry approach
unsupported by a coherent rationale is of little assistance

in doterming the scope of the opinion.

Earlier 1in the opinion, | discussed rctro-accivity as it
applied to regulations annuled by concurrent resolution
before the opinion. There 1is ar even stronger case for

holding that retroactive application cannot be given to a
decision in tho ar”as where annulment of regulations |Is not

in question.
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I am, however, very distrubed by the possibility that a
future decision in this area could be retroactive to the
date of this decision based on a finding by the Court that
this decision "clearly foreshadowed" a subsequent decision
that resolutions could not be used as prescribed in these

statutes. I do not think this would be the decision since
certainly at the tine of enactment of the laws referred to
there was no foreshadowing and bringing all legislat. vtt

action to a halt in areas of major concern to the stale
while the legislature re-wrote the law in these areas is

certainly not reasonable.

Since the alternative would be to halt, among other things,
power development, coastal zone management, and oil and gas

sales based on a possibility that the Court will look on
legislative oversight in these areas as unfavorably as it
does on legislative oversight of regulations, | recommend

continuing to operate within the statutory framework now
established until the Court, by a subsequent decision,
clarifies its position.

I would also recommend that the legislature consider the
gquestion of what options are open to it to meet the serious
problems created by the case.

BGB:jdn



