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* i&  l-e/Uĵ  dLprej dj / A ? / -
p > X ?  (I#rrt/pisirt/jAi-; l i s i i  2̂  c L  i S + i f L s t y

j 3 > 7  t /) JtjpdZtdL s<-A nc * y
O ’ (j   / r

> 1 ' 1  p u d C  Lt-f S  6t J  £ S / ) d U -  J & u f t f r  C J

W b tf- p rfic fa  c*7 <h4-s rA-itd-' ar<m ifrf-iL.
^c\xiniNoV>jr

^\° \j x ^ T \

~ \<\ ^-cAfyV "

-

W * n V * w ^ t  - ^ J ? v ^  ^ j u v r A  -  ^ V .

V^hOC ̂  v v ^ D > ^ \

^ N S W c  -  ~ V C ^ ^

£ r 7 < ^  €J? kI^ J â tvk̂
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(2S~tf ~ (Cyc^o ~f& end*.** -  (<i6><P
(\&^tA*airyiouJv " vTu/pt^j^ig^) 1 9 7 3

1272 ~ ,97‘7 -  WmJ |ZA£̂ io/mJ < ^ W e S  ~ ̂ *»wn&)nievOfc* Xt> l^as^,

J c e o J V L ^  Ct<^jc»i^C A a J e y  c»^ J ^ w < M Q a u a ^  j  a ~ > ^ c a O
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<câ  a*j*&»*4a*2 J  SS-^ ttfO sC /. ^  yr\t̂ -f\ejt<ki*Ar *Q

Q ^ l 4 » 0 a i h « v v  ( C u A . f ' ^ ^ X T  

i y y -  r n r  c / \ « ^ A j b  ^  / v v ^ ^ y v o ^ i ~ ^

&o^jtu>*xA£ki / U  s j^ o ^ a J  +  S i, < * * >

< X O Q ^ j A o J i A ^  C l f l c u A ^ O  

l*-(C)1- Xo-f-
/ ^  -Xu b»Jor«£oi£jL> /)^>/cvu/\c«u

1̂ 20 - cu d - , ^ , +o(-6e. 5 P
■'yv u f 6 *S ̂  trtci- 0 6 J

k, 0  " ^ 3" ' ^ ><l * T o f * v e A ^  -r -S<xV€l

ifajU-e. rKn&wle^ J|<JV dtVdOrpfi , So,coo»r.
/ O C ^ C f c O  s & c *  

jt^cfO  Q  O y d ^ + ^ L .  , \ o u d r  & W i  C O a l u c x A ^  ?

A- 6^-W^^IA- *Vo c*4s>,rs !»~^0<*vS
f t a a u - c o l ^  ^j o c



Alaska jitafe legislatureHouse of Representatives

Pouch V 
State Capitol

_ . Juneau, Alaaka 99811
BuilDe“ M E M O R A N D U M

TO: Rep. J a c k  F u l l e r

F R OM: C h e r y l  F r a s c a
a

DATE: F e b r u a r y  5, 1 9 8 1

A D M I N I S T R A T I V E  R E G U L A T I O N  R E V I E W  C O M M I T T E E (A c c o r d i n g  to 

the S t a t u t ^s)

T h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  is e s t a b l i s h e d  

by  s t a t u t e  as o p p o s e d  to m o s t  C u h e r  c o m m i t t e e s  w h i c h  are 

e s t a b l i s h e d  in the  U n i f o r m  Ru les. O t h e r  c o m m i t t e e s  

s i m i l a r l y  e s t a b l i s h e d  ar e L e g i s l a t i v e  B u d g e t  a n d  A u d i t  a n d  

L e g i s l a t i v e  C o u n c i l .  R e g u l a t i o n  R e v i e w  is a p e r m a n e n t  i n t e r i m  

c o m m i t t e e  e s t a b l i s h e d  " t o p r o v i d e  p r o m p t  l e g i s l a t i v e  r e v i e v  

of  a d m i n i s t r a t i v e  r e g u l a t i o n s  a n d  to d e t e r m i n e  if a n n u l m e n t  

is a p p r o p r i a t e ' .

F r o m  its s i x  m e m b e r s ,  the c o m m i t t e e  e l e c t s  a ch a ir . It 

h a s  the p o w e r  o:

1) o r g a n i z e  a n d  a d o p t  r u l e s  for c o n d u c t i n g  b u s i n e s s ;

2 ) h o l d  p u b l i c  h e a r i n g s ;

3) r e q u i r e  s t a t e  o f f i c i a l s ,  a g e n c i e s  to c o o p e r a t e ;

4 ) e x a m i n e  r e g u l a t i o n s  to d e t e r m i n e  if t h e y  c o m p l y  

w i t h  l e g i s l a t i v e  intent; and



5) . r e c o m m e n d  l e g i s l a t i v e  a n n u l m e n t  of a d m i n i s t r a t i v e

r e g u l a t i o n .

In a d d i t i o n ,  the c o m m i t t e e  h a s  the p o w e r  d u r i n g  the i n t e r i m  

to s u s p e n d ,  b y  a t w o - t h i r d s  vo te, the e f f e c t i v e n e s s  of  any  

r e g u l a t i o n  a d o p t e d  or  a m e n d e d  a f t e r  a d j o u r n m e n t  o f  the 

r e g u l a r  s e s s i o n .  S u s p e n s i o n  is e f f e c t i v e  u n t i l  30 days 

a f t e r  the l e g i s l a t u r e  r e c o n v e n e s .  B e f o r e  the c o m m i t t e e  ca n  

t a k e  s u c h  jction, a h e a r i n g  m u s t  b e  h e l d  w i t h i n  15 d a y s  

n o t i c e .

T h i s  p o w e r  do e s n o t  a p p l y  to e m e r g e n c y  r e g u l a t i o n s .

C h a p t e r  7 of  T i t l e  U U  p r o v i d e s  that the l e g i s l a t u r e  c a n  

a n n u l  a r e g u l a t i o n  b y  c o n c u r r e r t  r e s o l u t i o n .  T h i s  is 

the p r o v i s i o n  w h i c h  w a s  s t r u c k  d o w n  b y the S u p r e m e  C o u r t  

in S t a t e  of A l a s k a  vs. A . L . I . V . E .  V o l u n t a r y . As a r e s u l t ,  

r e g u l a t i o n s  can  o n l y  b e  a n n u l e d  t h r o u g h  a bill.



Official ButmeM

• .

A l a s k a  J & a t e  J H e g is I a t u r B

House of Representatives
Pouch V 

S U M  Capitol 

Juneau, A U c k a  99411

M E M O R A N D U M

TC: Rep. Jack F ulle r

FROM: C heryl  Frasca(Jt

DATE: F e b r u a r y  5, 1981

HOW R E G U L A T I O N S  ARE A D O P T E D  ( According to t h e S t a t u t e s )

The A d m in i s t r a t i v e  Procedures Act (Chapter 62) e s t a b l i s h e s  
the procedures  f o r  adop t ing  r e g u l a t i o n s .  The p rocess  i s  
b a s i c a l l y  ua fo l low s  w i t h  a few e x c ep t io n s  s p e l l e d  ou t  i n  
the s t a t u t e s .
An agendy submits i t s  proposed r e g u l a t i o n s  to  the L t . Governor.
At th a t  t ime, he sends a copy to the r e g u l a t i o n  Review 
Committee. The r e g u l a t i o n s  w i l l  become e f f e c t i v e  w i t h i n  30 
days a f t e r  f i l i n g  w i th  the L t . Governor u n le s s  ano ther  t ime 
i s  s p e c i f i e d .  T h i r t y  day* put* H e  nor i«u-Q f« iu/ jnded  a c t i o n  
must be g i v e n .  The agency s h a l l  p rov id e  fo r  a p u b l i c  h e a r in g  
on the proposed r e g u l a t i o n s .

I f  the adop t ion ,  amendment or repea l  o f  the proposed r e g u a l t l o n s  
w i l l  r e s u l t  in  an In c re a sed  a p p r o p t i a t i o n . the department  
s h a l l  p repare a f i s c a l  note fo r  th a t  f i s c a l  yea i  as w e l l  as 
f o r  af l e a s t  the next  two ' l s c a l  y ea r s  Th is  l n f o im a t U n  s h a l l  
a l s o  be sent  to tho rorsr. it tee (1 1 *s i n t e r e s t i n g  to  note  
t h a t  i f  the r e g u l a t i o n s  w i l l  r e s u l t  In  a decreased  a p p r o p r l a t i o o , 
the department does not have to e s t a b l i s h  t h a t  f a c t ) .



If a n  i n d i v i d u a l ,  as o p p o s e d  to an a g e n c y ,  w a n t s  to ado pt ,

' a m e n d  or r e p e a l  a r e g u l a t i o n ,  h e  or she h a s  th e  r i g h t  to

p e t i t i o n  th e a g e n c y  ( e x c e p t  in s p e c i f i e d  i n s t a n c e s ) .  U p o n  

r e c e i p t  o f  a p e t i t i o n ,  the a g e n c y  sha ll,  w i t h i n  30 da ys, 

e i t h e r  d e n y  the p e t i t i o n  o r  s c h e d u l e  a h e a r i n g .

E m e r g e n c y  r e g u l a t i o n s  ar e a d o p t e d  w h e n  the a g e n c y  s u b m i t s  

in w r i t i n g  t h a t  the a c t i o n  "is n e c e s s a r y  for  the i m m e d i a t e  

p r e s e r v a t i o n  of the p u b l i c  p e ac e ,  h e a l t h ,  s a f e t y  o r g e n e r a l  

w e l f a r e " .  E m e r g e n c y  r e g u l a t i o n s  c a n n o t  r e m a i n  in e f f e c t  

m o r e  t h a n  120 d a y s  u n l e s s  the a g e n c y  m e e t s  the  s a m e  m i n i m u m  

p r o c e d u r e a l  r e q u i r e m e n t s  as o . h e r  r e g u l a t i o n s  e i t h e i  b e f o r e  

s u b m i s s i o n  to t he .Lt . G o v e r n o r  o r  d u r i n g  tn e 12 0 days.

S e c t i o n  4 4 . 6 2 . 0 3 0  r e q u i r e s  that n o  r e g u l a t i o n  is v a l i d  

u n l e s s  it is c o n s i s t e n t  w i t h  the st at ut e.



A D M I N I S T R A T I V E  R E G U L A T I O N  R E V I E W  C O M M I T T E E
C O M U 'T T IC  U IH U m

K a». D IC K  RANDOLPH . CHA IRM AN 
8SN. R O IE R T  H. Z IE G L E R . S R .. . iCE-CHAIRM  AN 

RCR. M ITC H ELL  AROOD. JR .
R EP . M. PAPPY  MOSS 

S E N . GEO RGE H. HOHMAN. JR .
S E N . M IK E  COLLCTTA

A L A S K A  S TATE L E G IS L A T U R E  
PC JCH V . STATE CAP ITOL 

JU NEAU . AK 89811 
(•07) 463-3073

S t a t e  R e p r e s e n t a t i v e  Randy Phillips 
B o x  142
E a g l e  River, A l a s k a  995/7 

D e a r  Randy:

E n c l o s e d  is a c o p y  of a p a c k e t  of i n f o r m a t i o n  w h i c h  the house 
l e a d e r s h i p  asked m e  to p r e p a r e  for n e w  m e mbers  of the committee.
I r e p l a c e d  Gail T h i b e d e a u  as s e c r e t a r y / a i d e  for the c o m m ittee in 
S e p t e m b e r  o f  1982.

S i n c e  the c o m m i t t e e  w a s  only m i n i m a l l y  funded d u xIng the interim, 
a n d  since this was an e l e c t i o n  year, their has been  m i n i m u m  
a c t i v i t y  by the c o m m i t t e e  since a d j o u r n m e n t  of the legislature. 
T h e  i u n c t i o n  of m y  p r e se nt p o s i t i o n  has b e e n  to .review mail and 
r e g u l a t i o n s  p r o p o s e d  d u r i n g  the i n t e r i m  and report a ppr opriate 
m a t t e r s  to the c h a i r m a n  of the committee. F u n d i n g  was only 
a l l o w e d  the c o m m i t t e e  d u r i n g  the i n t e r i m  to a l l o w  at least some 
p r e s e n c e  of the c o m m i t t e e  function.

T h e  o n l y  e x p enses  o f  the c o m m i t t e e  d u ring the interi m has been 
for the rungo 15A salary and m i n i m u m  telephone expenses.

Incide ntally, your inquir y r e g a r d i n g  the d i v i s i o n  of m otor 
v e h i c l e s  p r o m p t e d  a r e q uest to the d i v i s i o n  w h i c h  has not been 
a n a w o r e d  co this p o i n t  in time.

P l e a s e  let me k n o w  if y o u  w i s h  any further information.

Yours truly

KUOE.K1 w.r.u anr.i.Lr.i 
S e c r e t a r y / A ! d e
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Review
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440. Meetings 
445. Power o f suspension 
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460. Powers

Sec. 21.20.400. Administrative 

nubli'hcd. The Administrative

Regulation Review Committee

Regulation Review Committee is 

atablished as a permanent interim committee of the legislature. The 
aublishment of the committee recognizes the necu for prompt 

legislative review of administrative regulations filed by the lieutenant 

petuui to determine whether annulment under A S  44.C2.S20 is 
Kpropriate. (S 1 :h 27 S L A  1975)

E6ta. » not*. — Section 4, th  84, SLA 
X I  provides: "Tb# Administrative
tr tb t t  n Review Committee ra ta l Its hed 
s AS 3 4 »  400 -  24 20.460 shall rerietv 
at i fa iaistrstne regulation* adopted by 
U esewtiva departments of the state 
r*w vw nt whirh affect the resources and 
• * f (f t resources of the state's coattal 
* '»  T>e committee shall, not later than 
*•*'1 50, 1979, m ale formal reeom 
■**i»«iee with respect to annulment of 

adopted which, la the opinion of 
b tm u-*U e, fail to mplemetit. Interpret

or carry out tho policies, objectives and 
standards of the Alaska coastal 
management program. .  Tho 
recommendations o f the committee shall be 
Transmitted to the f ir s t  regular session of 
the Eleventh A'aalta legislature." As to
the Alaska mesial management program, 
see AS 41 40 010 et seq As to the Alaska
.Coastal Policy Council, see AS 44 19 891 
seq A t to planning assistance for 
development and maintenance o f district 
coastal management programs, see AC 
44 IT 09S

21.20.410. Membership Tho Administrative Regulation Review 
vtcnittet is composed of three members of the housr appointed by the 

Snlfr of O m  house, and three members of the senate appointed b. the 

F^dc.it of the aenate. The membership from each house shall include 

**»»t one member from each of the two major political partita. The

^aittce electa a chairman from among its members, (i 1 ch 27 S L A

2( 20.420. Te r m  of membership. The committee shall be 

n^ixed within 15 daya after the organization of each legislature.
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f»*ur«ment swAem (A S  99.?^);
(0  an cmwoyee of the>  4to or or 
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/J/0.500. l.er/slatlve y iU m r^rT M s Retlmftcnt Hc^K-Hts 
A m .  The legislative B/ird ofjuyrcment Bewfits is established 

/rmanent advisory boardy n toe legisj >diV. Th^lcrfslatur* 

ihes thebo/rd in recognition orita ncejnor^tailety^fert oOcal 

f» otdhedetfremcLit svjtemP'of tho'itate ahd rcc^nfrnenddtions 
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(♦ conrfffsstoftier of'idm innU 'ation or bi* ^esigneOf /
'^ ■ ( a i ^ f t h w i v | » l o n  01 retirem ent. /  /

pmnBloyOe/Or t h /  sta te  c /n p lo y e /u n d er th e  public em ployees’ 
f"W*fey(AM9.95); L /  /  /
ym pjpyoe o f^h e  sta te  or o f  •  school district wji6 is employed 
W tflch trsV te tircm erit e y s t e m A s  14 25); /  /
B ^ llorm cm beeyio t em p loyer by the e ta t^ w h o  

flsniLfn ccdrgJpiCs or publir/inance; ^
reWred m em oir from tl • e  lie em p to^eee^c tu fm en t syftem ;

,^450 L e g i s la t u r e  § 24.20.510

^  24.20.450. Staff. The Leg;slative Affairs Agency shall provide 

‘ .'^mittee with professional and clerical assistance under the 

of the Legislative Council. (§ 1 ch 27 S L A  ltf75)

ift, 24.20.460. Powers. The Administrative Regulation Review 

’,-i;tee has the following powers:
•* u> organize and adopt rules for the conduct of its business; 

a hold public hearings;
~ ^  jequire ail state officials and agencies of state government to 

v  t full cooperation to the committee or its staff in assembling and 

‘ '.-jhing requested information;
^ \  "o to examine all administrative regulations to determine if they 

'• -:<ri> mplement legislative intent;
annulment ofto make recommendations for legislative 

..•.-jtrative regulations under A S  44.62.320;
•j to prepare and distribute report^ ipemoranda, or other materials.

11 ch
i prepare and distribute report^ memoranda, or other materials. »
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AN ACT

|(Utln| to adalnlatratlva rogulatlonai and ptowldinf 

for an iffietlta data.

* taction 1. r tk T tm rt or IKTUT COifCERKtNC AS 24.20.443(b). It la tha 

tat nt of iKa Tvalfth AlaaVa laglalatura that tha power to auapand tha 

.flrvttvanaaa of a reputation pranted to tha Adninlat atlva Rapulatlon 

Pevtrw Coaati taa bp AS 24.20.443(b) aa auandad In »ac, 2 of tbla Act la to 

! nt tha public awffarlng Kara bafora .ua full laplalatura haa tha oppor- 

I unit p to annul tha ragulatloa bp law.

* Sac. 2. AS 24.20.443(b) la awandad to taadi

(b) Tha affactlvanaaa of an adoption at aaandnant of a copulation

la euapanAad an tha •’ata a taaolutlon »f tha Adwlnlittaia«t I t g j a t l a a  

At»lau O-nnlttaa ffolwl.a, tbal I N  r m l x l m  tt ( C M O O T T t t

MI-tNTT r  AS I INC IN PA VON Of S U S P O S I O N )  la fllad with tha llautanant 

i.naatnat. If an adoption of at aaandnant to a copulation la not affae* 

tlva on tha datd a taaolutlon (ttPOtTl la fllad with tha llautanant 

«naarnor, tha affactlvanaa* of (ha adoption at aaandnant which la tha 

subject of tha coanlttaa'a taaolutlon lilfORT) la auapandad fren tha 

oat tha adoptlaa ot a a a n d w  t would otharwlaa hacona affactlva undat 

At 44.A2.ltO.

* *a«, I. AS 24.10.440 la aaandad hp adding now paiaprapb* ta roadi 

(2) ta prooota naadad taalaloa or tapaal af tagulallana that

*'••• haaa adoptad bp atata da truant a and aganclaa and. whan lha 

■•aalitat deteralnaa a reputation ahould ha tapaalad nt aaandad,

- I -  net CSSSSO 3(R la)oa I
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Chapter I

to Introduce • bill that would enact a atatuta that wool! avnaraada n f 

nullify tha regulatloni ,

(I) to Investigate f l v t U g *  that are trananltted to tha 

c o m l t t a a  by « (tending conaltt an In accordance with AS 24.99.001 a m  

aa appropriate, to either Introduce a bill annulling tha ragulatloa ■ 

eiarclee tha u o M l t t e e ' e  power to auafand tha affectlvenaaa of the f 

regulation In accordance with AS 24.20.443.

• Sac. 4. a- 24 la aaandad by adding a new chapter to raadt 

s u m s  99. K I S C t U A M O U S  PR0T15I0HS.

Sac. 24.S0.001. i n i i v  or AtCULATIOKS IT STAND 1KC OUSMlirill, 

(a) 4 atandlng coaalttaa of tha laglalaturo furnlahad notleo of a 

prapoaad action undar AS 44.42.100 ehall rawtaw tha prcpaaad ragula 

tten, aoandaant of a regulation, nr repeal af a ragulatloa hafore th 

data tha ragulatloa la achadulad by tha dapartoaat or agency ta be , 

adopted, a a andad. or rapaalad. a

(b) A etandlng (oaalttaa conducting a tavlau af a ragulatloa ( 

undar (a) of tbla aactlan ahall determine uhathar tba ragulatloa ptify 

arly h g i t t t t t i  laglalatltro lntant, p

(c) A atandlng canal ttee ahall conduct preliminary raulaua undrp 

tbla aactlan whtla tha laglalaturo la In eeaelon and during tba tntefp 

between .aglalatlva aaeelena. p

(d) If a (tending ceaalttaa determine* that a regulation.

laplaaant legislative lntant, tha atandtng caaalttaa'a finding* ahal > 

ha tranaalttad ta tha Adalnlatratlva Regulation Review Coanltta*. r 

• Oaa. 3. AS 4 4 . 4 1 . 1 0 * 'a) la aaandad by adding new paragraph# ta road » 

17) futnlahad ta tha (landing roaalttaa al aach houaa of gj.

laglalaturo hawing legislative lurladlcttan owet the tubjoct nattai ,

tvaaiad by tba logulattan undat tba Untfara tula* of tba Alaska l ig.^

•I* IKS CSSSII 3(1 1 a ) aa H

}  
ea

Chapter 1

laglalature, together with a copy of tha propoaad regulation, inend- 

oant, or ordat of repeal for tha cooalttea'e uaa In conducting tha 

review authorlxad by AS 24.99.001i

(S) furnlahad to tha staff of tha Adalnlatratlva Regulation

Review Cooalttae.

* Sac. 9. Thla Act take# affect July 1, 1981.



330. Application of AS 44 02 330 
<4 e/tVo I

310. D tlrkdttln  of powvr b J t  ;>ru i*r» 
330 A p p iin tilrn t of hearing fT'utr* 
300. f  ccbMtiin I  •
370 S 't jltm c in  o f D tuvs /
00. Sipln u •rtuiaiiu/

J90, N i'tic* o f jtM rn u  /
400 bf irn d fJ  or suppi>>inc4td l acci

See. 44A>2^ffl(j/ Applic ation of 44.(12.330 

procedureoi thcAtntc boards, cutmmuion". ana 

lubjccl^O or Af their successop by ut»ia 
constipation shall bt* conducted ui/ler AS-44.62 3i

§ 44.62.320 A l a s k a  S t a t u t e s

Effect o f am ent'm cnts. — Th. 978 
amendment substituted "At the a . nr 
time" far "W ithin 45 day* a fte r' at the 
beginning of subsection <b>.

The 1980 . mcndmei.l inserted ' and all 
memben” following "chairman" near the 
middle of aubsection ibl, and added 
"together with the fiscal information 
required to be prepared under AS 
44 62.195" a*, the end of subsectiun <bi. 

f “*Consl»lutioniiHty of leg iila tivc  veto. 
— The legislative veto contained in 
subsection (a), which provides t) l the 
"legislature, by a concurrent resolution 
adopted by a vote of both houses, may

annul a regulation of an agrncy «  
ment,” violates art. I I  of t>« 
constitution. State v, A L I i |  
Voluntary, Sup. Ct. Op No. 29*.* r  « v. 
36701,606 P 2d 769 < 1950). But - *  
Const., art I I.  f  22. which » a » p r> -  
the 11 th legislature's Ltgiilainr 
No 5 and will be voted on at th* t» i 
eral election in November.

No implied general power tv w , 
rvgulutiot by informal legi.lj . 
m u *  Stale v. A L.I.V.E Volu-'.—-»
Cl. Op. No 2022 (File No 3670.- a  • s 
769(19801.

Article 8. Administrative Adjudication.

Section
62 330 — of s a s u L a

Section
490. Amendment 

submission 
400. Decision in a jonteN* I c*«* 

a ,d effect < f d«i». a 
decioen

r s i c w u ' *  *

ear.*

s •*

lir tid  •»
ur.V *  

* 2 * *  “W

St.

Sec. 4-1.62.320. Legislative annulment of regulations 

review, (a) The legislature, by a concurrent resolution adopts • 
vote of both house* m a y  annul a regulation of an agency or i-~ . 
mc n L  r‘"

(b) At the same time' regulation is filed by the lieutenant got,-  f
the lieutenant governor shall submit the regulation to the cha.r- . 
and all members of the Administrative Regulation Review Corr.r- 

for review under A S  24.20.100 —  24.20.460 together with the *

information required to be prepared under A S  44.62.195. (3 1 

(ch 1) ch 143 S L A  1959; a m  § 3 ch 149 S L A  1962; a m  5 2 ch 7* »*, 
1963; a m  § 2 ch 27 S L A  1975; a m  5 5 ch 64 S L A  1978; a m  3 3 d "  
S L A  1980)

icljureK N

.oaths
otwit.

RSI

S t a t e  G o v e r n m e n t

but rot limited to, accusations an 

ice rrd timeand place of heari 

COi. idence and decisii
review apa sco/e of judicial review 

reinstafement or reduction of penalty, 

ity, and sjmilar matters shall be g 

Ending siifiilar provisions in the s 

boards, commissions, and officers 

"Jested, the procedure that shall be conducted under, 

Uil630 is limited to/amed functions of the agency 
(II Repealed by § 5ch 159 S L A  1980. 
ft Board of ChiyOpractic Ex^iners 
Jj Bca*d of Dghta! Exprfiino 

•I) State Be>/rd of IjejpstratyJn for Architects, Engii 
Joejort
Ji Repea^yLby 3 13 ch 2(8 S L A  1976. 

jfi Board of Examineryfn Optometry 
,T» Repealed by § 5 d r 159 S L A  1980.

J) State MedicHl ffimrd
1 Division of Liyfas under Alaska Lind Act when 

ili)i Board of Nursing 

ill) Board ofimnrmacy 

12» Board oi Public AocCuntarrty 

il3» Dvjuieimcntj^T.abor as fo functions relating 
acuity ordy asjrt'ovided in Ic /o f this section 
'ID ReauK<iate Commission 

OS) Alaska Workers' Compensation Board, where 

it otherwise expressly provided by the A U  
r-=;vn ation Act

W  Department 
Vfiont relating 

!*• Repealed 

ID Repeal 
Rep 

JhDep

•1* Reported by I 

/ ’**' Repealed 
1 *31 Depart m o  
« •fihty gua 
^D Depa 
•U3J

Transportation and Public
is and communicat ors 

S L A  1980.

S L A  1980.

169 SI*A 1978.

•cnue, under Cigarette Tax t 
ch 169 S L A  1978.

1976.
[y, n» to suspension 

rA S  18 35.400 -  18 6 

ftiMlthyhd Social Services, unit

 „  J H i n g  and fostri homes ft
2 *  Deleted by I 60 ch^)8 S L A  196 
J*' Repeals by I \ A  120 SI.A

•portment oLHvalth antLKocyfl Services und 

CosmeDc Act t A ^ r W t D ,  and in conn* 

of embajmers uiuJ^rAS 0811 010
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  28, 1 9 8 0

FOUCH Y . MATE CAHTOl 
.••JNsAU. ALASKA V9SI1 

907.i6S-3?v0

S U B J E C T :  S t a t e  o f  A l a s k a  v. A . L . I . V . E .  V o l u n t a r y

TO: R e p r e s e n t a t i v e  N e l s  A. A n d e r s o n ,  Jr.
H o u s e  M a j o r i t y  L e a d e r

FROM: * B i l l y  i . B e r r i e r
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  m y  c o m m e n t s  o n  the d e c i s i o n  o f  the S u p r e m e  
C o u r t  in t h e  c a s e  o f  S t a t e  o f  A l a s k a  v. A . L . I . V . E .  V o l u n t a r y , • 
(File No. 3 6 7 0 ) .  A  c o p y  of the d e c i s i o n  is a t t a c h e d .

T h e  c a s e  c o n c e r n s  a r e g u l a t i o n  r e l a t i n g  to g a m e s  o f  skill 
a n d  c h a n c e  a n n u l l e d  b y  the l e g i s l a t u r e .  T h e  a u t h o r i t y  f o r  
a n n u l m e n t  w a s  A S  4 4 . 6 2 . 3 2 0 ( a )  w h i c h  p r o v i d e s :  •

T h e  l e g i s l a t u r e ,  b y  a c o n c u r r e n t  r e s o l u t i o n  a d o p t e d  b y  
a v o t e  o f  b o t h  h o u s e s ,  m a y  a n n u l  a r e g u l a t i o n  of an 
a g e n c y  o r  d e p a r t m e n t .

«

T h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act w a s  a d o p t e d  b y  t h e  First 
S t a t e  L e g i s l a t u r e  i n  1959. This  A c t  p r o v i d e d ,  a m o n g  o t h e r  
things, f o r  t h e  p r o c e d u r e  b y  w h i c h  r e g u l a t i o n s  of a g e n c i e s  
or d e p a r t m e n t s  a r e  p r o m u l g a t e d  a n d  “he  s e c t i o n  w a s  e n a c t e d  
as p a r t  o f  t h a t  p r o c e d u r e .

T h e  C o u r t  h e l d ,  w i t h  a m a j o r i t y  o p i n i o n  o f ihree j u s t i c e s 
a n d  a s t r o n g  d i s s e n t  b y  two lustlces, t h a t_ic;Luia.tXonS-COiil J 
not c o n s t i t u t i o n a l l y  b e  a n n u l l e d  b y  c o n c u r r e n t r e s o l u t i o n  
s ince a r e s o l u t i o n  la n o t  e n a c t e d _ l n  a c c o r d a n c e . w i t h . t h e  
r e q u i r e m e n t s  f n  A t l i c l e  l T ~ o T  ..he C o n s t i t u t i o n  for a d o p t i o n  
of law. T h e  r e s u l t 7 o f  c o u r s e ,  is a n o n  s e q u l t o r  s i n c e  the 
m a j o r i t y  o p i n i o n  a v o i d e d  a d d r e s s i n g  the d i f f e r e n c e b e t w e e n  
r e g u l a t i o n  a n d  law  a n d  f i n d i n g  t h a t  d e s p i t e  the d i f f e r e n c e ,  
tne e n a c t m e n t  p r o c e d u .  2s a p p l i e d .  T h e y ,  t h e r e f o r e ,  a s s u m e d  
the m i d d l e  t e r m  of the s y l l o g i s m  a n d  r a m b l e d  w i d e l y  to p r o v i d e  
.1 s u b s t i t u t e  f o r  the m i s s i n g  logic. V a r i o u s  cases w e r e  cited, 
o n l y  o n e  e*f w h i c h  w a s  r e l e v a n t  a n d  th at one is no l o n g e r  
f o o d  l a w  In its o w n  j u r i s d i - t i o n .  *



For this r e a s o n ,  it is v e r y  d i f f i c u l t  to d e t e r m i n e  the e f f e c t  
of the d e c i s i o n .

T b > h o l d i n g  is e x p l i c i t  t h a t  r e g u l a t i o n s  m a y  n o t  b e  a n n u l l e d  
b; c o n c u r r e n t  r e s o l u t i o n .  A l t h o u g h  it is not e x p l i c i t l y  
s t a t e d ,  t h e r e  is a c l e a r  i m p l i c a t i o n  that a n n u l m e n t  b y  b i l l  
is c o n s t i t u t i o n a l .

B e y o n d  that, t h e  C o u r t  m a d e  s e v e r a l  s t a t e m e n t s  w h i c h  d o  not 
appear, n e c e s s r r y  to the h o l d i n g  in this case. M u c h  of this 
d i c t a  is i n  s\ e p i n g  t erms. It c asts d o u b t  o v e r  s u b s t a n t i a l  
a r e a s  and, s i n c e  the r e a s o n i n g  is e s s e n t i a l l y  s t r e a m  o f  c o n­
s c i o u s n e s s  r a t h e r  t h a n  c o h e r e n t ,  gives  o n l y  m i n i m a l  clues 
c o n c e r n i n g  the l e g a l  s t a t u s  of these a r e a s .

E s s e n t i a l l v  t h e  a r e a s  a f f e c t e d  fall i n t o  t w o  c l a s s e s

(1) r e g u l a t i o n s  a n d  l e g i s l a t i v e  o v e r s i g h t  o f  r e g u l a t i o n s ;  
a n d

(2) o t h e r  a r e a s  of l a w  w h e r e  c o n c u r r e n t  r e s o l u t i o n s
a r e  u s e d  to p r o v i d e  l e g i s l a t i v e  o v e r s i g h t .

* ♦

On r e g u l a t i o n s  the m a j o r i t y  o p i n i o n  s t a t e s  b r o a d l y ;

"The e x p r e s s  p r o v i s i o n  in the A l a s k a  C o n s t i t u t i o n  of 
t w o  s p e c i f i c  l e g i s l a t i v e  v e t o  m e c h a n i s m s  s u p p o r t s  our 
v i e w  t h a t  n o  i m p l i e d  g e n e r a l  p o w e r  to v e t o  a g e n c y  
r e g u l a t i o n s  b y  i n f o r m a l  l e g i s l a t i v e  a c t i o n  e x i s t s .

★ ★ ★

"In o u r  v i e w ,  the s p e c i f i c i t y  w i t h  w h i c h  t h e  c o n s t i­
t u t i o n  d e a l s  w i t h  the l e g i s l a t i v e  v e t o  p o w e r s  it does 
g r a n t  l e a d s  l o g i c a l l y  t” the c o n c l u s i o n  t h a t  n o  o t h e r  
v e t o  p o w e r  is i m p l i e d . "

The case law o n  r e g u l a t i o n s  w h i c h  the m a j o r i t y  o p i n i o n  cited 
is not h e l p f u l .  One of (be cases i s  o n  po i n t  b u t  I s  no longer

So o d  law in its o w n  Ju r i s d i c t i o n ,  tha s e c o n d  is a trial court 
c c l s l o n  and the last is a federal case w h o r e  the question 

of a' o r e - h o u s e  v e t o  w j s  present but not reac hed. Tha d i s­
cu s s i o n  of this last case illustrates the d i f f i c u l t y  in 
f o l l o w i n g  the r e a s o n i n g  in the m a j o r i t y  opin ion. The Court 
r e f e r r i n g  to the U n i t e d  States Circuit Court d e c i s i o n  *n 
Atkins v. U n i t e d  States. 356 F2d 1028 (1977) said:



The c o u r t  i m p l i e d  t h a t  f o r  one House t o  have  t h e  a u ­
t h o r i t y  t o  make s u c h  a change  w o u ld  be u n c o n s t i t u t i o n a l :  
"N o r  c o u l d  one House do a n y t h i n g  more th a n  p r e s e r v e  
e x i s t ? n g  l a w .  . I d .  a t  1064.  I n  c o n t r a s t ,  t h e
a n n u l l m e n t  p r o v i s i o n s  o f  AS 4 4 . 6 2 . 3 2 0 ( a )  p e r m i t  t h e  
l e g i s l a t u r e  t o  v o i d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h ic h  
a r e  i n  e f f e c t .  Such r e g u l a t i o n s  a r e  law s  i n  e v e r y  
m e a n i n g f u l  s e n s e ,  and a n n u l l i n g  any one o f  them e f f e c t s  
a change  i n  t h e  l a w .

The c o n n e c t i o n  and l o g i c  t o t a l l y  escape  me.

I n  i t s  d i s c u s s i o n  o f  d e l e g a t i o n  o f  power  t o  . . i n u l  r e g u l a t i o n s ,  
an i s s u e  i n j e c t e d  i n t o  t h e  o p i n i o n  s i n c e  no d e l e g a t i o n  i s  
i n v o l v e d  i n  t h e  ca se  b e f o r e  t h e  C o u r t ,  t h e  o p i n i o n  i s  even 
l e s s  h e l p f u l .  The m a j o r i t y  o p i n i o n  o b s e r v e s :

" W h i l e  t h e  pow er  t o  v o i d  agency  r e g u l a t i o n s  c o u l d  be 
e x e r c i s e d  by e i t h e r  t h e  l e g i s l a t u r e ,  o r  by  an a g e n c y ,  
when t h e  l e g i s l a t u r e  e x e r c i s e s  3uch  power  i t  m us t  do so 
w h i l e  a c t i n g  as a l e g i s l a t u r e .  I t  may n o t  g r a n t  i t s e l f  
t h e  p o ^ e r  t o  a c t  as an a g e n c y .

" I t  m i g h t  be s u p p o s e d  t h a t  i f  t h e  l e g i s l a t u r e  c o u l d  
c o n d i t i o n  t h e  v a l i d i t y  o f  a r e g u l a t i o n  upon  t h e  s u b s e ­
q u e n t  d i s a p p r o v a l  b y  b o t h  o f  i t s  h o u s e s  by c o n c u r r e n t  
r e s o l u t i o n ,  i t  c o u l d  c o n d i t i o n  t h e  same upon d i s a p p r o v a l  
by  a c o i m i i t t e e ,  o r  a s i n g l e  l e g i s l a t o r .  U s in g  t h e  
t n e o r y , p r o p o u n d e d  b y  t h e  A m i c i ,  t h a t  a v e t o  i s  m e r e l y  
a c o n d i t i o n  th«?re i s  no p r i n c i p l e d  d i s t i n c t i o n  b e tw ee n  
t h e s e  c a s e s .  I t  i *  t h e r e f o r e  w o r t h  o b s e r v i n g  t h a t  mos t  
a u t h o r i t i e s  h a ve  r e j e c t e d  t h e  v a l i d i t y  o f  la w s  c o n f e r r i n g  
e i t h e r  a f f i r m a t i v e  o r  n e g a t o r y  l e g i s l a t i v e  pow ers  on 
I n d i v i d u a l  l e g i s l a t o r s  o r  l e g i s l a t i v e  c o m m i t t e e * . "

P e rh a ps  t h e  a c c o r d  p o i n t  made b y  t h e  . m a j o r i t y  o p i n i o n  i n  
d i s c u s s i n g  t h e  d e s i r a b i l i t y  o f  l e g i s l a t i v e  o v e r s i g h t  o f  
a d m i n i s t r a t i v e  r e g u l a t i o n s  g i v e s  t h e  b e s t  c l u e .  The o p i n i o n  
s t a t e d :

. S e c o n d ,  a t  l e a s t  a c c o r d i n g  t o  a r e c e n t  case  s t u d y ,  t h e  
l e g i s ' a t l v e  v e t o  has  b a e n  u n i m p r e s s i v e  i n  p r a c t i c e .  See^ 
B r u f f  & C e l l h o r n ,  C o n g r e s s i o n a l  C o n t r o l  o f  A d m i n i s t r a t i v e  
R e g u l a t i o n :  A St u d y  o f  l e g i s l a t i v e  v e t o e s , 9d  H a r v .  L .
fcevT, 1369 (1977). T h a t  s t u d y  c o n c l u d e s . ^ e s s e n t i a l l y , 
t h a t  t h e  l e g i s l a t i v e  v e t o  e n c o u ra g e s  s e c r e t i v e ,  p o o r l y
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i n f o r m e d ,  and p o l i t i c a l l y  u n a c c o u n t a b le  l e g i s l a t i v e  
a c t i o n .  I d .  a t  1 4 0 9 - 2 0 .  I t  i s  consequence s  such as 
t h e s e  t h a t  t h e  e n a c t ia e n t  p r o v i s i o n s  o f  o u r  c o n s t i t u t i o n  
a r e  d e s ig n e d  t o  g u a r d  a g a i n s t .

I t  s h o u l d  be p o i n t e d  o u t  t h a t  t h e  f a c t s  c o n c e r n i n g  t h e  a n n u l ­
m e n t  w h i c h  was t h e  s u b j e c t  m a t t e r  o f  t h e  case  do n o t  s u p p o r t  
a c - m c l u s i o n  t h a t  t h e  a n n u lm e n t  r e s u l t e d  f r o m  " s e c r e t i v e ,  
p o o r l y  i n f o r m e d  and p o l i t i c a l l y  u n a c c o u n t a b l e  l e g i s l a t i v e  
a c t i o n "  b u t  t h a t ,  o f  c o u r s e ,  i s  n o t  m a t e r i a l .

I t  i s  my c o n c l u s i o n  t h a t  any  a n n u lm e n t  o f  r e g u l a t i o n  o t h e r  
t h a n  b y  la w  w o u ld  be u n c o n s t i t u t i o n a l  u n d e r  t h i s  c a s e .  
A l t h o u g h  t h e  q u e s t i o n  i s  n o t  d i s c u s s e d  s i n c e  i t  i s  n o t  
r e l e v a n t  t o  t h e  c a s e ,  i t  i s  v e r y  c l e a r  t h a t  r e g u l a t i o n s  w h ic h  
h a v e  t h e  e f f e c t  o f  l a w  r e q u i r e  s t a t u t o r y  a u t h o r i z a t i o n  and 
t h e  l e g i s l a t u r e  can  w i t h d r a w  t h e  a u t h o r i z a t i o n  o r  e s t a b l i s h  
s t a n d a r d s  i n  w h a t e v e r  d e g re e  o f  s p e c i f i c i t y  t h e  l e g i s l a t u r e  
d e s i r e d .  S in c e  I n  c a s e  o f  c o n f l i c t  be tw e en  s t a t u t e  and 
r e g u l a t i o n  t h e  s t a t u t e  c o n t r o l s ,  l t  i s  a l s o  c l e a r l y  p e r ­
m i s s i b l e  t o  make t h e  s u b s t a n t i v e  s t a t u t e s  d e t a i l e d  t h e r e b y  
l e a v i n g  l e s s  o r  no a r e a s  w h i c h  must  be d e a l t  w i t h  b y  
r e g u l a t i o n s .  T h i s  l a t t e r  c o u r s e ,  h o w e v e r ,  i n v o l v e s  a l o s s  
o f  f l e x i b i l i t y  and a d m i n i s t r a t i v e  e x p e r t i s e .

I t  a p p e a rs  t h a t  a n y  f o r m  o f  l e g i s l a t i v e  o v e r s i g h t  o f  a d r a l n i t -  
t r a t i v e  v* e g u l a t i o n s  w o u ld  be r e g a r d e d  w i t h  s u s p i c i o n  by  t h e  
c o u r t .  H o w e ve r ,  d e v i c e s  s u c h  as p r o v i d i n g  t h a t  no r e g u l a t i o n  
can  become e f f e c t i v e  u n t i l  i t  has been  b e f o r e  t h e  l e g i s l a t u r e  
i n  s e s s i o n  f o r  a s e t  t i m e  o r  even  a p r o v i s i o n  t h a t  no r e g u ­
l a t i o n  may become e f f e c t i v e  u n l e s s  a p p ro v e d  by  l a w  a r e  n o t  
c l e a r l y  p r e c l u d e d .

I n  P l u m le y  y .  Ha l o ,  594 P .? d  497 ( A la s k a  1 9 7 9 ) ,  o u r  C o u r t  
d i s c u s s e d  t h e  q u e s t i o n  o f  n o n - r e t r o a c t i v e  t r e a t m e n t  i n  c i v i l  
c a s e s .  The C o u r t  i n  t h a t  case  s t a t e d :

I n  a c c o r d  w i t h  U n i t e d  S t a t e s  Supreme C o u r t  p r o c e d c n t ,  
we h a v e  p r e v i o u s l y  i d e n t i f i e d  f o u r  c o n d i t i o n s  i n d i c a t i n g  
t h e  p r o p r i e t y  o f  n o n - r c t o i a c t l v e  t r e a t r ‘• n t  i n  c i v i l  
c a s e s :  1) t h e  h o l d i n g  i s  one o f  f i r s t  i m p r e s s i o n ,  o r
o v e r r u l e s  p r i o r  l a w ,  and was n o t  f o r e s h a d o w e d  i n  e a r l i e r  
d e c i s i o n s :  2) t h e r e  has been  J u s t i f i a b l e  r e l i a n c e  on an 
a l t e r n a t i v e  i n t e r p r e t a t i o n  o f  t h e  la w :  3)  undue h a r d s h i p  
w o u ld  r e s u l t  f r o m  r e t r o a c t i v e  a p p l i c a t i o n :  and 4 )  t h e



p u rp o s e  and  i n t e n d e d  e f f e c t  o f  t h e  h o l d i n g  i s  b e s t  
a c c o m p l i s h e d  b y  p r o s p e c t i v e  i m p l i c a t i o n .

The case c o n c e r n e d  a p p r o v a l  o f  f r e e  c o n f e r e n c e  c o m m i t te e  
r e p o r t s  w i t h o u t  a r e c o r d e d  r o l l  c a l l  v o t e .  The C o u r t  h e l d  
t h e  c r i t e r i a  t o  be s a t i s f i e d  and t h e  d e c i s i o n  t o  be p r o ­
s p e c t i v e  o n l y .  I n  my o p i n i o n  t h e  f a c t s  h e r e ,  w h i l e  n o t  as 
c o m p e l l i n g  as t h e  f a c t s  i n  P l u m l e y , w o u ld  l e a d  t o  a c o n ­
c l u s i o n  t h a t  a n n u lm e n t  o f  r e g u l a t i o n s  w h i c h  o c c u r r e d  p r i o r  
t o  t h i s  case  a r e  n o t  a f f e c t e d  by  t h e  c a s e .

The second  m a j o r  p r o b l e m  a r e a  i s  l e g i s l a t i v e  o v e r s i g h t  
e x e r c i s e d  b y  c o n c u r r e n t  r e s o l u t i o n  i n  o t h e r  a r e a s  t h a n  
r e g u l a t i o n  o v e r s i g h t .  The m a j o r i t y  o p i n i o n  made a v e r y  
b r o a d  s t a t e m e n t  s a y i n g t

The q u e s t i o n  p r e s e n t e d  b y  t h i s  case  i s  w h e t h e r  t h e  
l e g i s l a t u r e  c a n  e x e r c i s e  i t s  l e g i s l a t i v e  power  w i t h o u t  
f o l l o w i n g  t h e s e  e n a c tm e n t  p r o v i s i o n s .  I n  o u r  v i e w  th e  
answer  m u s t  be i n  t h e  n e g a t i v e ,  f o r  o t h e r w i s e  t h e y  w o u ld  
s e r v e  no p u r p o s e .

(The d i s s e n t i n g  o p i n i o n  q u i t e  c o r r e c t l y  p o i n t e d  o u t  t h i s  i s  
n o t  t h e  q u e s t i o n  a t  a l l .  J u s t i c e  B oo c n e v e r  s a i d

I n  my o p i n i o n ,  t h e  m a j o r i t y  m i s s t a t e s  t h e  q u e s t i o n  
p r e s e n t e d  as b r i n g  w t e t h e r  t h e  l e g i s l a t u r e  can  e x e r c i s e  
i t s  l e g i s l a t i v e  power  w i t h o u t  t h e  u s u a l  c o n s t i t u t i o n a l  
s a f e g u a r d s .  The r e a l  q u e s t i o n  i s  w h e t h e r ,  h a v i n g  e x e r ­
c i s e d  i t s  l e g i s l a t i v e  p o w e r ,  s u b j e c t  t o  a l l  t h o s e  s a f e ­
g u a r d s ,  i t  may c o n d i t i o n  t h e  d e l e g a t i o n  o f  r e g u l a t o r y  
power t o  an  e x e c u t i v e  ag e n c y  upon  a p r o v i s i o n  f o r  
l e g i s l a t i v e  o v e r s i g h t .  I  a g re e  w i t h  o u r  s t a t e m e n t  i n  
B o c h l  t h a t  t h e  l e g i s l a t u r e  has  t h a t  p o w e r .

T h i s  v i e w  w i l l  be s i g n i f i c a n t  I n  s u b s e q u e n t  c a s e s  w h ic h  
c o n c e r n  t h o  u s e  o f  c o n c u r r e n t  r e s o l u t i o n s  i n  c o n t e x t  o t h e r  
t h a n  a n n u lm e n t  o f  r e g u l a t i o n s  p l a c i n g  as i t  does  t h e  i s s u e  
b e f o r e  t h e  C o u r t  i n  F o c u s . )

•

T h e . m a j o r i t y  o p i n i o n  w e n t  on t h a  s a y i

O f  c o u r s e ,  when t h e  l e g i s l a t u r e  w i s h e s  t o  a c t  I n  an 
a d v i s o r y  c a p a c i t y  i f  may a c t  by  r e s o l u t i o n .  H ow eve r ,  
when I t  means t o  t a k e  a c t i o n  h a v i n g  a b i n d i n g  e f f e c t  on
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t h o s e  o u t s i d e  t h e  l e g i s l a t u r e  i t  may do so  o n l y  by  
f o l l o w i n g  t h e  e n a c tm e n t  p r o c e d u r e s .

W h i l e  t h e  d i s s e n t  r o t e d  t h a t  numerous o t h e r  s t a t u t e s  p r o v i d e  
some s p e c i f i c  l e g i s l a t i v e  r e v i e w  f u n c t i o n  by  c o n c u r r e n t  r e s o ­
l u t i o n ,  t h e  m a j o r i t y  o p i n i o n  does n o t  s p e c i f i c a l l y  a d d re s s  
t h i s .  The s w e e p in g  g e n e r a l i t y  o f  t h e  m a j o r i t y  o p i n i o n  c l o u d s ,  
and on i t s  f a c e  f o r b i d s ,  t h e s e  o t h e r  f u n c t i o n s .

These i n c l u d e s

1. AS 1 8 . 4 5 . 0 2 5  - -  A p p r o v a l  o f  f a c i l i t i e s  s i t i n g  p e r m i t  
f o r  n u c l e a r  f a c i l i t i e s .

2. AS 1 8 . 6 5 . 0 6 0  - -  D i s a p p r o v a l  o f  r e g u l a t i o n s  r e l a t i n g  • 
t o  c o m p i l a t i o n  o f  c r i m i n a l  j u s t i c e  i n f o r m a t i o n  and r e l e a s e
o f  t h i s  i n f o r m a t i o n .  . ✓

3. AS 2 3 . 0 5 . 0 2 1  - -  A p p r o v a l  o f  c o m p a c ts  w i t h  o t h e r  
s t a t e s  r e l a t i n g  t o  m o to r  v e h i c l e  r e g i s t r a t i o n  and d r i v i n g  
l i c e n s e s . • • •

4. AS 2 8 . 1 5 . 1 4 1  - -  A p p r o v a l  o f  r e g u l a t i o n s  r e l a t i n g  t o  . 
c l a s s i f i c a t i o n  o f  d r i v e r s  l i c e n s e s .

5. AS 2 8 . 1 5 . 0 8 1  - -  A p p r o v a l  o f  r e g u l a t i o n s  r e l a t i n g  t o  
d r i v e r s  l i c e n s e  e x a m i n a t i o n .

6. AS 3 5 . 1 0 . 0 8 0  - -  A p p r o v a l  o f  p h y s i c a l  f a c i l i t y  p r o c u r e ­
ment and p l a n n i n g  p o l i c y .

•

7. AS 3 7 . 0 5 . 2 8 0  - -  A p p r o v a l  o f  l e a s e s  b y  t h e  s t a t e  
w i t h  a r e n t a l  i n  e x c e s s  o f  $ 1 2 ,0 0 0 .  n h i l e  t h i s  has 
g e n e r a l  a p p l i c a t i o n ,  i t  was a d o p t e d  a p a r t  o f  and 
s p e c i f i c a l l y  r e l a t e s  t o  c o n s t r u c t i o n  o f  p u b l i c  b u i l d i n g s  
by  ASHA f o r  l e a s e  t o  t h e  s t a t e  and i s  n e c e s s a r y  f o r  t h e  
v a l i d i t y  o f  t h e  r e v e n u e  bonds I s s u e d  b y  ASHA.)

•
8. AS 3 7 . 1 2 . 0 8 0  - -  A p p r o v a l  o f  i n v e s t m e n t s  i n  a s i n g l e  
p r o j e c t  o r  t o  a s i n g l e  a p p l i c a n t  by  A l a s k a  R enewab le  
R e s o u rc e s  C o r p o r a t i o n  i f  t h e  i n v e s t m e n t  e x c e e d s  $ 1 , 5 0 0 , 0 0 0  
o i  f i v e  p e r c e n t  o f  t h e  r e s o u r c e s  o f  t h e  c o r p o r a t i o n .

9 .  AS 3 8 . 0 5 . 0 3 7  - -  D i s a p p r o v a l  o f  z o n i n g  by t h e  d i v i s i o n  
o f  U n d s  i n  t h e  u n o r g a n i z e d  b o r o u g h .
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10. • AS 3 8 . 0 5 . 1 8 2  —  D i s a p p r o v a l  o f  a d e t e r m i n a t i o n  b y  
the C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
t h a t  the t a k i n g  o f  r o y a l t y  o n  n a t u r a l  r e s o u r c e s  in m o n e y  
r a t h e r  t h a n  in k i n d  is in the b e s t  i n t e r e s t s  o f  the 

state.

11. AS 3 3 . 0 5 . 0 6 5  -- A p p r o v a l  of d i s p o s i t i o n  o f  o j l I  and 
gas a n d  c o n t r a c t s  for sale o f  s t a t e  o w n e d  r o y a l t y  gas 

or oil.

12. AS 3 9 . 2 3 . 0 8 0  -- A p p r o v a l  of s a l a r y  c o m m i s s i o n  r e c o m­
m e n d a t i o n s .  (This is n o w  r e p e a l e d  b u t  u n t i l  the p a y  
b i l l  t h i s  y e a r  w e n t  i n t o  ef cct, it w a s  the b a s i s  o n  
w h i c h  h i g h e r  g o v e r n m e n t  o f f i c i a l s ,  i n c l u d i n g  the g o v e r n o r ,  
l e g i s l a t o r s  a n d  j u d g e s ,  v:ere p a i d . )

13. AS 4 4 . 5 5 . 1 1 0  —  A p p r o v a l  o f  A l a s k a  P o w e r  A u t h o r i t y  
pl a n s .  'Hits a p p r o v a l  is a s p e c i f i c  c o n d i t i o n  o n  b o n d i n g .

14. AS 4 4 . 5 7 . 2 1 0  -- A p p r o v - l  of  p r o j e c t s  of the A l a s k a  
T o l l  B r i d g e  A u t h o r i t y .  Thi. a p p r o v a l  is r e q u i r e d  b e f o r e  
b o n d s  m a y  b e  i s s u e d

15. AS 4 6 . 0 3 . 7 5 8  -- D i a s  :proval o f  r e g u l a t i o n s  e s t a b l i s h­
ing c i v i l  p e n a l t i e s  for u i s c h a r g e  of oil.

t-

16. AS 4 6 . 4 0 . 0 8 0  -- A p p r o v a l  o f  A l a s k a  c o a s t a l  m a n a g e m e n t  

p r o g r a m s .
•

W h i l e  a l l  o f  t h e s e  a r e  c l o u d e d  b y  the l a n g u a g e  in the m a j o r i t y  
o p i n i o n ,  t h a t  l a n g u a g e  is c l e a r l y  d i c t a  e x c e p t  o n  the p o i n t  
of a n n u l m e n t  o f  r e g u l a t i o n s .  In my o p i n i o n ,  a n  a t t e m p t  to 
d e t e r m i n e  w h e t h e r  in l a t e r  c a s e s  the c o u r t  w o u l d  f o l l o w  the 
b r o a d  s w e e p  i n  the i n s t a n t  case, n a r r o w  t h a t  s w e e p  d e p e n d i n g  
o n  the i s s u e  b e f o r e  it, or e v e n  c o n f i n e  the c a s e  to its facts 
w o u l d  be o u r c  s p e c u l a t i o n .  C o u r t s  h a v e  f r e q u e n t l y  d o n e  all 
t h r e e .  T h e  m a j o r i t y  o p i n i o n  w i t h  its c o n c l u s i o n n r y  a p p r o a c h  
u n s u p p o r t e d  b y  a c o h e r e n t  r a t i o n a l e  is of l i t t l e  a s s i s t a n c e  
in d o t e r m i n g  the s c o p e  of the o p i n i o n .

E a r l i e r  in t h e  o p i n i o n ,  I d i s c u s s e d  r c t r o - a c c i v i t y  as it 
a p p l i e d  to r e g u l a t i o n s  a n n u l e d  b y  c o n c u r r e n t  r e s o l u t i o n  
b e f o r e  the o p i n i o n .  T h e r e  is ar e v e n  s t r o n g e r  c a s e  for 
h o l d i n g  that r e t r o a c t i v e  a p p l i c a t i o n  c a n n o t  be g i v e n  to a 
d e c i s i o n  in t h o  a r ^ a s  w h e r e  a n n u l m e n t  o f  r e g u l a t i o n s  Is not 
in q u e s t i o n .
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I  am, h o w e v e r ,  v e r y  d i s t r u b e d  by  t h e  p o s s i b i l i t y  t h a t  a 
f u t u r e  d e c i s i o n  i n  t h i s  a r e a  c o u l d  be r e t r o a c t i v e  t o  t h e  
d a t e  o f  t h i s  d e c i s i o n  b a s e d  on  a f i n d i n g  b y  t h e  C o u r t  t h a t  
t h i s  d e c i s i o n  " c l e a r l y  f o r e s h a d o w e d "  a s u b s e q u e n t  d e c i s i o n  
t h a t  r e s o l u t i o n s  c o u l d  n o t  be  used as p r e s c r i b e d  i n  t h e s e  
s t a t u t e s .  I  do n o t  t h i n k  t h i s  w o u ld  be th e  d e c i s i o n  s i n c e  
c e r t a i n l y  a t  t h e  t i n e  o f  e n a c tm e n t  o f  t h e  laws  r e f e r r e d  t o  
t h e r e  was no f o r e s h a d o w i n g  and b r i n g i n g  a l l  l e g i s l a t .  vtt 
a c t i o n  t o  a h a l t  i n  a r e a s  o f  m a jo r  c o n c e r n  t o  th e  s t a l e  
w h i l e  t h e  l e g i s l a t u r e  r e - w r o t e  t h e  la w  i n  t h e s e  a r e a s  i s  
c e r t a i n l y  n o t  r e a s o n a b l e .

S in c e  th e  a l t e r n a t i v e  w o u ld  be  t o  h a l t ,  among o t h e r  t h i n g s ,  
po w er  d e v e lo p m e n t ,  c o a s t a l  zone management,  and o i l  and gas • 
s a l e s  ba sed  on  a p o s s i b i l i t y  t h a t  t h e  C o u r t  w i l l  l o o k  on 
l e g i s l a t i v e  o v e r s i g h t  i n  t h e s e  a r e a s  as u n f a v o r a b l y  as i t  
does on l e g i s l a t i v e  o v e r s i g h t  o f  r e g u l a t i o n s ,  I  recommend 
c o n t i n u i n g  t o  o p e r a t e  w i t h i n  t h e  s t a t u t o r y  f r a m e w o r k  now 
e s t a b l i s h e d  u n t i l  t h e  C o u r t ,  b y  a s u b s e q u e n t  d e c i s i o n ,  
c l a r i f i e s  i t s  p o s i t i o n .

I  w o u ld  a l s o  recommend t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  
q u e s t i o n  o f  w h a t  o p t i o n s  a r e  open t o  i t  t o  meet  t h e  s e r i o u s  
p r o b le m s  c r e a t e d  b y  t h e  c a s e .

B G B : jd n


