
1  1 9 6  B S A  , HB 1 9 5  o  : : ' { 1 %



c h a r g e  wo ul d lead to c on v ic ti o n plus an active sentence.

This co nc er n  also di ct at e d that we start w i t h  the smallest 

a v a i l a b l e  "atom" of information. Initially we had no basis 

for grouping multi, le charges together. In the analysis, we 

took pains to find out how the handling of a case was a f­

fect ed  by the numb er and type of its "companion c a s es "

(other cases involving the same defendant). Should the 

o c c a s i o n  arise for future research, we now have a basis for 

g r o up in g  m ul ti pl e charges together and analyzing the p r o c­

essing of felonies or. a d ef e nd an t as well as a case basis.

The use of the case as a unit of com pu ta tion has not 

p r e v e n t e d  our sentencing analysis from being mea ningful.

Wh en  we reach the c o nc l us i on  that, for example, be in g b l a c k  

is a s s o c i a t e d  with more severe sentencing in drug cases, it 

sho uld be remembered that this means that a person ch a rg e d with 

a drug felony and co n vi ct ed tends to get a more seve re 

sen te nc e on that charge if he is black. If he was c h a rg e d 

w it h  cr co nvicted of more than one offense, this fact will 

also tend to e x a c erbate the sentence, as our analysis shows, 

but the con t ri bu t io n  of race and other factors is e s t i m a t e d  

s e pa r at e ly  from the co n tr i b u t i o n  of co mpanion cases.

II. Findings of Plea Bargaining Study Re ga rding 
ftace and Sentencing

I would like to summarize here the m e t h o d o l o g y  and 

fin di ng s of the Judicial C o u n c i l’s study with rega rd to the 

r el a t i o n s h i p  between race and sentencing. In d oi ng  this, I 

wi ll be mak ing reference to the preliminary draft o: the 

report by Cary Koch and a y self on the felony s tati st ic al 

s tudy ("The effect of the Prohibition o : Plea B a r g a i n i n g  on



the D i s po s it io n  of Fel ony Cases in Ala sk a Cri mi na l C o u r t s”, 

S e p t e m be r 1978), e s p e c i a l l y  Section VII and Tables V I I - 1  

th rough VII -10, and also to my memo to you of J u l y  30, 1978 , 

e n t i t l e d  " Re l at i o n s h i p  of Race to S e n t e n c i n g .”

In an al yzing sentencing, our main ob j e ct i ve  was to 

c o m p a r e  sentences in Year One and Ye ar  Two, before an d af te r 

the p l e 3 b a r g a i n i n g  ban went into effect. We i d e n t i f i e d  

factor s that had an important relat io ns hip to s e n t e n c i n g  in 

b ot h  years (other than the new poli cy against plea b ar g ai ni n g)  

and took these factors into account s t a t is t ic a ll y in e s t i m a t i n g  

the impact of the ple a bargai ni n g ban. In other words, we 

sought to es ti mate the effect of the plea b a r g a i n i n g  ban on 

se ntencing i n d e p e n d e n t l y  of the effects of  other facto::.

In doing this, we used two very different stat i st ic a l 

t e c h n i q u e s • -not one, as Merle Martin says. Each technique 

had its strengths and weaknesses, but because, the strengths 

and w e ak n es s es  we re  different, each technique could be us e d 

as a c h e c k  on the other. In general, the results o b t a i n e d  

from the two te c hn i qu es  agreed wi th  each other; this gave us 

mo re c o n f i d e n c e  in the results of each. (Compare Ta bl e V H -  

3 of the draft repo rt  w i th  Tables VII-3, -4, 6 , and -7.) We 

c o n c l u d e d  that our findings on sentencing were not an  " a r t i f a c t” 

(accidental result) of using a single st atistical technique.

All cases we r e  included in our sentencing st u dy  where- 

the or ig inal cha rg e  was a felony and the de f e nd an t  was 

e v e n t u a l l y  convi cted, even though the char ge m a y  have been 

r educed to a m i s de m ea no r . The reduction would, of course, 

have a f f e ct ed  the sentence. We took into accoun t not only 

the nature of the original *eleny charge but also the actual
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o f f e ns e  of w hi c h the defen da nt  was f i na ll y  c on vi ct ed, so 

that the intact of re d uc ti on  would be measured.

A. M ul ti ple Re gression fSentencs L e n g t h -)

1. M e t ho do l og y

Our m u l t i p l e  regre ssion analysis estimated rhe effects 

of a number of factors on the length of the acti ve  sentence 

re c ei v ed  in a case. A p ro b at io nary sentence w i t h  no active 

im prisonment was treated as a sentence of length zero. In 

o r d e r  to reduce the possible distort io n of our a n a l ys i s by a 

few e x tr e me l y long sentences, we pe rf or med the m u l t i p l e  

r e gr e ss i on  c a lc u la ti on s on the logarithm of the sentence.

3ecause the type or "class" of the -riginal f e l o n y  

c harged was str ongly related to va ri at ions in se n te nc e  

length, and because we believ ed  that ot h er  factors mi gh t 

affect the sentence quite d i f f e r e n t l y  depending on the class 

o f  the o rigi na l f e l o n y  charge, we per fo rmed the m u l t i p l e  

r eg r es s io n separately wi rh in  the four m a j o r  classes of 

cases: Class I (violent felonies other than m u r d e r  and

kidn apping); Class 3 (burglary, larceny, receiving, etc.); 

Class -i (fraud, forger/, embezzlement, w o r t hl e ss  checks), 

and Class 5 (crug felonies). We left out Class 1 (mu rd e r 

and kidnapping) and Class 6 (morals felonies) b e c a u s e  they  

co n ta i ne d  too few cases for deta iled analysis.

The m u l t i p l e  regre ss ion approach offered the a d v a n t a g e  

cf e st im a t i n g  the simultar.eous effects on sentence l e n g t h  of 

i r.uruer of factors, tfa included as factors such thin gs as 

the specific offense of conviction, c o m p a n i o n  c h a r g e s  and 

c o nv i ct i on *  (if any), record of convictions , w h e t h e r  the 

de fe n da n t was on pr o batio n or parole, the d o f e n d . u t’s age,



sex, race, income, employment, occupation, m a r i t a l  status, 

a nd f a m i l y  ties, and others. Some of these fa ct or s w e r e  

" s c r e e n e d  out" in a p r e l i m i n a r y  o n e - w a y  analysis  o f  v a r i a n c e  

that p r e c ed e d our m u l t i p l e  r e g r e s s i o n  co mp ut a ti o ns ,  b e c a us e  

the y d i s p l a y e d  no clear r e l a t i o n s h i p  to sentence length.

O t h e r  fa ctors wer e shown by the m u l t i p l e  r e g r e s s i o n  to have 

no i m p o r t an t r e l a t i o n s h i p  to se nt ence length. T a b l e s  V I I - 3  

t h r o u g h  VI I -7  in the d aft report s.iow the e s t i m a t e d  c o n­

t r i b u t i o n  to sentence l engt h on ly  of those fa ct or s that 

s u r v i v e d  the initial s c re en i ng  and were shown to be s i g­

n i f i c a n t l y  related to s e nt en ce  length by the m u l t i p l e  r e­

gr e s s i o n  runs.

I wan t to em ph as iz e that we had to examine all these 

f a c t o r s  in the m u l t i p l e  r e g r e s s i o n  in order to p r o p e r l y  

c o m p a r e  sentence lengths b ef o re  and after the p l e a  b a r g a i n i n g  

ban. If a ny  turned out to Ve s ig n if i c a n t l y  r e l a t - d  to 

s e n t e n c e  length, the m u l t i p l e  r e gr e s s i o n  com p u te r p r o g r a m  

a d j u s t e d  for them in e s t i m a t i n g  the effect of a c a s e  b ei n g 

£ i J rd in Year Two (after the plea b a r g a in  .ng ban) r a t h e r  

than in Year One. The same C3 n be said of the m u l t i p l e  

r e g r e s s i o n  estimate of ea c h f a ct or 's  importance: the c o n­

t r i b u t i o n  of each factor was e s ti m at e d i n d e p e n d e n t l y  of the 

c o n t r i b u t i o n  of all other im po r ta n t f a c t o r s .

2. Mu l ti p le  r e gr e s s i o n  results

T he m u l t i p l e  r e g r e s s i o n  a n a l y s i s  showed that, al on g 

w i t h  a n u m b e r  or o th er  factors, race was s i g n i f i c a n t l y  

r e l a t e d  to sentence l e ng t h in Class 3 (burglary, l a r c e n y ,  

and re ce iv in g ),  Class i (fraud, f c r g * . r y ,  e m b e zz l em e nt , 

etc.), and Class 5 (drug) cases. Spec ifically, b e i n g  b l a c k



or n a t i v e  rather than "other" (i.e. white) was e s t i m a t e d  to 

inc rease sentence length by the following per centages, 

ex cl u si v e of the effects of other factors, in the fo l lo wi n g 

cl asses: Class 2 - -no race effect; Class 3-- bl a ck  277 per

cent, n a t i v e  34 per cent; Class 4 - -b la ck  452 per cent, 

na ti v e 441 per cent; Class 5 -- black 467 per cent, n a t i v e  no 

effect. (See Tables VII-3 throug h VII-7 of draft s t at i st i ca l  

report. ) .

W h y  was no race effect found in Class 2 c as e s- - t h o s e  

w here the initial char ge was a viol en t felony o t h e r  than 

m u r d e r  or kidnapping? We do not know, but can s pe c ul at e 

that the inherent seriousness of a violent crime o v e r s h a d o w e d  

the effect of the d e f e nd a nt 's  race.

How  co mp lete vis the d e s cr i pt io n  of va r i at io n  in s e n­

tence leng th  provided by the mu l ti p le  regression? The 

r e gr e s s i o n  "explained" 51 per cent of the v a r i a n c e  in the 

loga rithr of  sentence length in Class 2 cases, 27 pe r cent 

in Class 5 cases, 53 per cent in Class 4 cases, and 49 per 

cent in Class 5 cases. (These figures are i ncorrec tl y 

stated on p. 11 of Merle M arti n' s report.) These e st im ates 

of pe rc en t of va ri a nc e ex pl ai ned ("R*-") indicate that we 

have not explained all the v a r i a ti on  in sentence l e ng th  in 

o ur  study; however, they are fairly typicil of r e s e a r c h  of  

this kind. The fact that we have not s t a t is ti c al l y ex pl a in e d 

all of the va r i an c e in sentence length indicates that we 

have left out factors that a ffected  sentence length. T h e s e  

m a y  have been subjecti ve  factors that ve could not have  

in cluded in our studv data, such as the d e f en d an t 's  d e m e a n o r  

or ph ys i c a l  a pp e ar a n c e  in court, or his attitude t o w a r d

-3-



court personnel. Note that these miss in g factors cou ld 

have " e x o l a i n e d "  the aD D ar e nt  r e l a t i o n s h i o  of race to

s e n t en c e l e n g t h . In other woi. 3 , i n fo rm a t i o n  that we did 

not or c o ul d not ca pture in the s en tencing study mi ght 

e x p l a i n  w h y  blacks and nat iv e s received longer sentences.

3. M ed i an  sentences for no nw hi tes if they had been w h i t e

The m u l t i p l e  r e g r e s s i o n  resul ts  p r o v i d e d  a w a y  of 

e s t i m a t i n g  what the n o n w h i t e  defeidants' se ntences w o u l d  

have been if they had been w h i t e , as e x p l ai n ed  in m y  J u l y  30 

memo to you. In c o mp u ti ng  these, we inc luded all relev an t 

factors in each n o n w h i t e  d e f e n d a n t ' s  cases except that we 

c h a n g e d  his race to "other". We then co m pa r ed  the e s t i m a t e d  

"white" m e d i a ns  wi t h  the actual medians, as shown below.

Act ual M e d i a n  
Sentence

Es ti m at e d M e d i a n  
S e nt ence if W h i t e

Class 5 (burglary, B U c k 3.0 m o n t h s 0.3
larceny, e t c . )

Nat ive 0.4 0.2

Cl ass 4 ( f r a u d , Black 0.0 0.0
forgery, e t c .)

Native 14.0 0.6

Class S (drug s) Black 24.0 1.0

Nat ive 1.0 0.2

This c o m p a r i s o n  shows media ns  higher for blacks than 

w hi t es  in Classes 3 and 5, and me di an s  h i g h e r  tor n a t i ve s 

than white s in Clas se s 3, 4, and 5. (The c o m p a r i s o n  of 

m e d i a n s  is somewhat di f f er en t  that tha m u l t i p l e  r e g r e s s i o n  

r e su l ts  stated in the prev ious subsection. This is be ca us e 

the es ti ma te of c o n t r i b u t i o n  to sentence length in m u l t i p l e  

r e g r e s s i o n  was based not on the m e di an  but on the m e a n  of
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the log of  the sentence length co ns idering the full d i s­

tribution  of sentence lengths, including those a b o v e  and 

bel ow the m e d i a n . )

II. Cluster Analysis (Probability of Active Se n t en ce  of 50
lays or More)

1. Met ho dology

We regard the cluster analysis m ethod as m o r e  rigorous, 

given the purpose it was used for, than multipl e regression. 

M u l t i p l e  regression has ce rt ai n weaknesses, including the 

problems that r- y  be cajsed by m u l ti co l li n ea r it y and i n t e r­

action effects. Cl will not explain these in d e t a i l  here.) 

Cluster analysis is p r a c t i c a l l y  immune to both or these 

p ossibl e problems (mul ticollin ea ri ty and i nt er action effects) 

because it involves looking at the effect of a g i v e n  f a ct or  

(such as race) over a num ber of discrete groups ("clusters'*) 

of  cases defin ed  in terms of other factors identified as 

i m p o r t a n t .

The cluster technique invol/ed several steps. First, 

sentence had to be defined in terms of discrete  c at eg ories.

We chose co divide sentences into two groups: (a) a c t i v e

sentences of 30 days or more, and (b) activ e sentences of 

less than 30 days plus pr o bation sentences not i nv o lv i ng  aiy 

active imprisonment. Our task then became one of a n a l y s i n g  

the p r ob a bi li t y that a c on v ic te d case w ou l d result in an 

active sentence of 30 days o* more.

The next step was to select the factors mos t i m p o r t a n t l y  

related to the p r o b ab i li t y that the sentence w o u l d  be 30 

days or mere. We first chose the class of the initial 

(felcnv) charge, which  proved to have a ve ry strong re ia ti on-
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I

ship to the p r o b a b i l i t y  of 30 days or more. As in m u l t i p l e  

reg ressio n,  the c l u s te r  analysis was done s e p a r a t e l y  in each 

of the four m a j o r  cl asses of cases (Classes 2, 3, 4, and 5). 

W i t h i n  each of these four classes, factors of m a j o r  i mp or t an c e 

wer e selected: (a) the seriousness of the s p e ci fi c  of f en s e

of co nv iction; (b) the de fe nd a nt 's  felony c o n v i c t i o n  record; 

and (c) whet h e r there were c o mpani on  felony cases. (The 

c o m p an i on  case factor was not important in Class 4 cases.)

This selecti on  was do n e  by selecting the most importan t 

factor based on c h i - s q u a r e  per degrees of ft j ed o m a nd then 

by selecting the oth er ? by using our M a n t e l - H a e n s c e l  s t at i st ic  

(explai ned below) ove r su cc e ss i ve ly  de fined groups. The 

s e le c ti o n was also influe nc e d by the fact that these three 

ractors had been re sp on s ib l e for much of the v a r i a t i o n  in 

se ntence length ex pl a in e d in the mul t i pl e r e g r e s s i o n  analysis.

The last step was to group cases, w i t h i n  ea c h class, 

into cl us ters based on all combinations of  the m o s t  impor tant 

s e n t e n c e- r el a te d  factors, and to look for the e f f e c t s  of all 

r em a in in g  f a c t o r s - - including race--over all the cl us ters.

2. Results of cluster  analysis

The results of the cluster  analysis re ga rd in g race are 

g i ve n  in Tables A, 3, C, and D at the end of this memo. I 

w o ul d  like to r e - e m p h a s i z e  that the factors i de n ti f ie d  as 

important c o r r e l a t e s  of a sentence of 30 da ys  or  more-- 

incl uding ra c e- - w e r e  just about the same as those identified 

a  important -correlates of sentence length in the m u l t i p l e  

r e g r’ssion analysis. This gives us added c o n f i d e n c e  in all 

the sentence findings, including these r e g a r d in g race.
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In each table, the proportion or cases in w h i c h  sentences 

of 30 days or more were received are shown within a specific 

class, for each of six or eight clusters of cases, broken 

down by race. Figures for cases involving black or n ative  

d ef en dants are shown separately and also combined; the 

figures for " o t h e r” are of course p r i m a ri l y for w h it e  d e ­

fendants . At the bottom of each table, the value of the 

M a n t e l - H a e n s r e l  statistic 'which has a chi-squ ar e d i s t r i­

bution) is given. The value of the statistic for " D F - 2” is 

the value for the three-way comparison  of black, native, and 

white; the value for "DF-1" is for the two-day c o m p a r i s o n  of 

n o n wh it e  (black and native combined w i t h  white).

In Class 2 convicted cases (Table A), we can see that 

race did not have an overall relationship to the p ro b ab il i ty  

or an active sentence of 30 days or more. The Mantel- 

Haen st el  statistic is not significant. Looking at the 

separate cluster s of Class 2 cases (the top eight rows of 

Table A), we can see that the perc entages re ce iving 30 days 

or more are not m a r k e d l y  iiiferert for n o nw hites (blacks 

plus natives) and whites ("ocher”) in four clusters; in two 

clusters, no n w hi t es  have higher rates, and in twc other 

clusters, nc nv h it e s have lower rates. Also, the total rates 

(bottom row) are net very different. Thus, our common sense 

here tells us what the statistic is telling us: there is no

co ns is t en t  race r e l a t i o n s h i p .

In Class 3 convicted cases (Table 3), we find s i g­

nifica nt  overall race differences, both in terms of the 

three-way  compa ri so n (black-native-white) and the tw o- wa y  

co mp ar i so n  ( n o n w h i t e - w h i t t ) . This can be seen by inspection.



In seven of eight c l u s t e r s  (rows of  Table B ) , n on w hi t es  have 

a hi gh e r  rate than whites; so metimes  blacks have a higher 

rate than whites, sometimes n a ti v es  have a higher rate th an 

whites, and sometimes both do. The total rates (bottom row) 

are m u c h  higher for black s and na t iv e s than for whites. The 

M a n t e l - H a e n s z e l  st a ti st i c indicates that these obser ved 

d i f f i r e n c e s  are v e r y  u n l i k e l y  to have been accidental.

In Class 4 c o n v i c t e d  cases (Table C ) , sig ni ficant race 

d i f f e r e n c e s  also appear. The n o n w h i t e  rate is n o t i c e a b l y  

larger than the w hi t e rate in four of six clusters, smaller 

in one cluster, and about the same in one cluster. The 

total r ates (bottom row) are hig he r for blacks and natives.

In Class S c o n v i c t e d  cases, involving drug felonies as 

the initial charge (Table D ) , a si gn ificant race d i f f e r e n c e  

was also found. The n o n w h i t e  rate is higher than the w hi te  

rate in five of eight clusters. The data are ve ry  "thin" in 

the first four c l us te rs (top four rows of Table D ) , and our  

c o n c l u s i o n s  about Class 5 are thus mor e influenced by the 

last four c ’usters, w he r e mor e ca s es  are concentr ated. The 

total rates (bottom row) are m u c h  higher for blacks and 

n a t i ve s  than for whites.

III. Co m me nt s  on M e r l e  Martin's Report 

I want to reply to M e rl e Ma r ti n' s  cr it i ci sm  of the 

J u d i c i a l  Council' s se nte nc i ng  study and comment  on his own 

s en t en c i n g  a n al ys is  based on a r es tr u c t u r i n g  of our data. 

Page refer en ce s are to ".in A n a l y si s  o: the Alaska  Jud ic ia l 

C ou n ci l' s  Interim Report cn S e n t e n c i n g  Disparity", M er le  P. 

Martin, Oc tober 1973.
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A. Mart in  (p. 2): The Jud icial Council's plea ba r ga i n i n g  was
not In itially d esigned  to analyte dis parities in s e n t e n c i n g

R e o l v : Wrong. We had to analyze var ia t io n  in s e n­

tencing in order to estimate p roperly  the inpact of the plea 

bargaining ban. In particular, we had to chec k for p o s s i b l e  

race effects. The plea ba rgaining study was not so le ly a 

sentencing study, but sentencing was an inportant part of 

it.

3. Mar ti n (p. 2): The Judicial Council's study is invalid
because it n ix ed mi sd e m e a n o r  sentences w i t h  felony 
s e n t e n c e s .

R e n l y : Wrong. We did Include cases where the o r i g i n a l

felony charge was reduced to a misd em e an o r before conviction. 

Realistically, one must acknowledge that such m i s d e m e a n o r  

con victio ns  are treated d i f fe r en tl y  han those w he r e the 

original charge was a mis demeanor. The Jud icial Council 

took the final off en se  of convict io n into ac cou nt by c o n­

trolling for it statistically. This was done in m u l t i p l e  

regression  by treating a number cf specific co nv i ct i on  

off en se s as "dummy variables", and in the separate c l u s t e r  

anal ysis by c o ntrolli ng  for a t w o- c at eg or y seriousness of 

c o nv i c t i o n  offense, w h ic h d i st in gu ished m i s d e m e a n o r s  from 

felonies. Thus, race effects were measured in d ep e n d e n t l y  of 

the effect of the specific offense of conviction, and o ve r  

' 1 1  categ or ie s of such offenses.

C. M a rt in  (p.2): The Judicial Council 5tudy is d e f e c t i v e
Decause It did not d is t in gu i sh  between c o n s e c u t i v e  and 
co ncurrent sentences where multi ple charges w er e  .involved.

Retlv: Wrong. It is true that we did not a t t e mp t to

a n a ly te  the total sen tence length where the d e f e n d a n t  was 

con victed  of m u l t ip le  charges, n o r  did we attempt to an al yz e



the d e c i s i o n  to m a k e  se nt en ce s run c on se c ut i ve l y.  (Neither 

did Marti n.) However, this does not mal e our a n a l y s i s  

defective.  Our a n a l ys is  dealt w i t h  the effect of  r a c e  (and 

o th e r factors) on the sentence r e c e i v e d  for indi vi d ua l  c r i m e s . 

We did not have the time to m a k e  a separate study o f  the 

total senten ce  or the d e c i s i o n  to impose c o n s e c u t i v e  se nt ences. 

This m a y  be a good subject for fu rther research.

D. Mart in (p. 2): The J u d i c i a l  Council left: v a r i a b l e s  out 
or its study.

R e p l y : We could not in clude dat a on every p o s s i b l e

factor; th ere w e r e  l i m it a ti on s  on our time and resources.

We d id  include a n u m b e r  of d e m o g r a p h i c  factors, such as 

income, sex, m a r i t a l  status, le ng th  of r e s i de n ce  in Alaska, 

fa mily ties, oc cu pation , em pl oyment, etc., along w i t h  v a r i a b l e s  

such as offe ns e, record, and the like. It is w o r t h  n ot i ng  

that M a r t i n  included v e r y  few of these in his ow n analysis. 

C o n t r a r y  to what M a r t i n  says (p. 9), we found a numb er  of 

c o r r e l a t i o n s  bet we en  d e m o g r a p h i c  factors and se nte n ci ng .  We 

did not include p r e - s e n t e n c e  report data in our study, 

b e c a us e  we knew it wo u ld  be a v a i l a b l e  r o u t i n e l y  o n l y  for 

c ases where  felony c o n v i c t i o n s  occurre d,  and also b e c a u s e  r 

re g ar d ed  p r e - s e n t e n c e  report i n f o rm a ti o n as m o r e  a resul t 

than a c a us e  and as somewhat u n r e l i a b l e  b e c a us e  of its 

s u b j e c t i v e  nature.

E. Mart in (p. 2): The J u d i c i a l  Co uncil study r e l i e d  p r i m a r i l y  
on m u l t i p l e  regressi on, and “there ap pe a re d  to be some 
q u e s t i o n 7' as to its validity.

R e e l v : M a r t i n  seems to have been u n a w a r e  of o u r  se pa rate

c l u st er  analy si s,  d e s c ri b ed  above, w h i c h  c o n f i r m e d  w h a t  the 

m u l t i p l e  r e g r e s s i o n  showed and is not subject to the same 

w e a k n e s s e s  as that method. His s t at ement (p. 9) that "the
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p r i m a r y  technique used was Stepwise Multiple R eg re s s i o n "  is 

false. M a rt in  c o r r e c t l y  notes that m u l t i c o l l i n e a r i t y  can 

disto rt mu l ti pl e  r eg r es si o n results; however, our clus te r 

ana lysis strengthens our conclusion that it was not any 

d i st o r t i o n  due to raulticollinearity that caused race to show 

up as a factor related  to sentencing.

F. .Martin (p. 7): The Judicial Council's ana ly si s of the
race effect is invalid because blacks and n a t i ve s  had 
somewhat more convi :ted charges than whites.

R e p l y : Wrong. We considered each sentence for each

co nvi c ti o n of an of fe ns e separately, and the effect on that 

sentence of the de f en da nt 's race. We controlled st a ti s t i c a l l y  

for (a) the number o f  com panion felony charges filed initially, 

and (b) in mu l ti p le  regression, the numb er  of c o m p a n i o n  

charges resulting in conviction. (We .ound that the exi stence  

of co mpanion conv ic ti ons meant a higher sentence for each 

conviction, but o n l y  in Class 5 (drug) cases; see Table VII- 

7 of draft r e p o r t .)

G. Martin's Own A n al ys is  of Sentencing

1. Unit.

M ar t in  (p. 7) chose the defendant rather than the 

charge as his unit of analysis. We do no* d i s ag r ee  that it 

is w or th w hi l e doing a sentencing study on a d e f e n d a n t  leveL; 

this m a y  bring out facts that a ch ar g e-foc us se d ana ly si s 

misses. However, there is a proble m with Martin 's  approach.

In a m u l t i p l e - c h a r g e  situation, Ma rt in  simply selects the 

charge receiving the highest active sentence and ignores the 

others. In so doing, he throws away the data cn all but one 

charge; this may have the effect c: obscuring the re la t i on s hi p  

of race to sentencing.
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2. S e p a r a t i o n  of felony from m i s d e m e a n o r  sentences Co. ?~)

I see n o t h in g w r on g  w i t h  this. 3ear in mi nd  that the 

Ju di c ia l  Co un c il 's  analy si s looked for in de p en de n t effects 

of race e n t i r e l y  apart from whe t he r the initial fe lo n y was 

r e du c ed  to a mi s de m ea n or .

5. G ro uping of all of fense cl ass es togethe r (P. 13)

Rather than an al y si n g se nt e nc in g  s e p a r a t e l y  ac co rd ing 

to the type of the f e lo ny  o r i g i n a l l y  charged, as the Ju d ic ia l  

Cou ncil's  study did, M a r t i n  groups all types of of f en s es  

together, and d i s t i n g u i s h e s  only b e tw e en  felo ny c on vi ct ions 

and m i s d e m e a n o r  co n vi ct io ns. His r e a s o n  for this is that 

the three race gro up s di ff er little (p. 15) in the pr o po rt i on  

of their cases in the v a r io us  o f f e ns e  classes. He say ;at 

race disparity, if it exists, "s ho uld be a rather c on sistent 

p h e n o m e n o n  .ather than being isolated to specific offense 

c l a s s e s ."

The ob vi ou s  reply to this is that there m ay  be good 

re asons why race will have an effect o j . s entenc in g in one 

type of o f f e n s e  and not in another. We fo un d  no race effect 

wh ere the initial c ha rg e  was a vi ol ent felony; the r e as on  

may be that such charges are so serious that whites c-.ase to 

re c ei v e p r e f e r e n t i a l  treat me nt  in s e nt en cing. Our findings 

w er e  net "i s ol a te d  to specific off e n se  cla ss es", as M a r t i n  

implies; we found race effects in three out of four majo r 

of f en s e classes.

4. M a r t i n ' s  data ( v . 14)

M a r t i n  has den e his study based on a re a rr a n g e m e n t  of 

the Jud i ci a l C ou ncil 's  data. I can not v o u c h  for this be cause 

I do not kno w how it was done. Cn p. 14, his counts of
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felony and misdenr inor c on vi cted charges add up to 1,445.

There is an error here; the correct count is 1,435.

5. Choice of rpntrol variables foo. 14, 15)

M a r t in  selected, without justification, prior felony

co nv ic ti ons and co m pa ni on  felony charges as control variables.

I do not disagree wi th  this choice, but I do believe it is 

important to co ns id e r the type of offense to a greater 

extent than he does. r
t

6 . Martin' s results with  retard to felony convictions 
foo. 24, 25)

Co ntrolling for companion felony charges and prior 

fel ony convictions, and looking at all defendants convict-_d 

of felonies without di s tinguis hi ng  between types of felonies, 

M a rt i n finds that m e an  sentence iengths for natives were not 

high er than those for whites, and that black sentences were 

hig her but that the black-white differences were more p ro n ou n c e d  

among defendants with no co mp anion felonies and prior c o nv i ct io n s 

This of course di sagrees with our multiple regression analysis 

of sentence length. “ have more confidence in our analysis, 

for two reasons; (a) it took into con si der ation a number of 

important factors simultaneously, which Martin did not, 

including the type o f  of fe nse ch arged and the type of which 

the defendan t was convicted; and (b) it was based on more 

data than Martin's, including ill the d s e s  he in effect 

threw away when a def en d an t  was convicted or more than one 

offense.

Mar tin conclude* blacks and natives had lower overall 

p r o b at i on  rates. Here he agrees wit h the Judicial Council



M a r t i n  atte mp ts to explain away the lower p r o b a t i o n  

rate for nati v e s by showing that na tives ha v e a h i g h e r  u n­

employment rate. Here his logic is flawed. He p r e s e n t s  

tables on pp. 20 and 2 1  showing that w h e t h e r  or not they 

receive d probation, natives had hig he * u n e m p l o y m e n t  rates 

than whit es (which is no doubt true). This does not, however, 

pr ove that the high e r u n e m p lo y me nt  caused the less frequent 

probation; to prove this, M a r t i n  w o u l d  do b e t t e r  to co mp ar e 

t.ie p r o b at i on  rates of emp loyed natives and e m p l o y e d  whites.

In our mu lt i pl e r e g r e s s i o n  analysis of s e nt en ce  length we 

c o n t r o l l e d  for u n e m p l o y m e n t  and a great m a n y  o t h e r  factor.- 

and still found rhat na tives re c ei v ed  longer sentences.

M a rt i n c on cl u d e s  that .he lower p r o b a t io n rate for 

blacks and nati v es  w i t h  no felony record and no c o m p a n i o n  

felony ch arges is "largely isolated to F a i r b a n k s "  (p. 25).

This m a y  be rrue but I do not think he h 3 S pr oven it. He 

does not compare p r o b a t i o n  r a“es in A n c h o r a g e  a nd  Fa ir b an ks  

for the other d e f e n d a n t s --these who had p r io r  c o n v i c t i o n s  or 

c o m p a n io n fel onies or both. Also, of course, he do es  not 

take into ac count a great many other factors that c.3y explain 

the a pp ar ent d i f f e r e n c e s  betwe m the two cities.

Ma rt in  also co n cl u d e s  that the highe r a c t i v e  s e n te n ce  

length for blacks is more p r on o un ce d  in A n c h o r a g e  t h a n  in 

Fairbanks. Again, this may be true, but for the reasons 

just mentioned, I do not think he has p r o v e n  ft.

7. M a rt in 's results with regard to misdet/ennor c o n v i c t i o n s 

': 0 ' ■:S’

Martin finds di s pa r. ti es in m i s d e m e a n o r  s e nt ences 

be tw ee n no nw h it e s and whites, both in terns of the pe rcent 

receiving "no jail time" (probation?) and m e a n  a c t i v e  sentences.
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Even though his concl usions agree wi t h ours here, I th in k 

his conclusions are not well supported, for reasons m e n t i o n e d  

in c on ne c t i o n  wi t h his felony analysis.



Table A . Relationship of Race to Probability of Receiving Active Sentence
of 30 Days or More: Class 2 Convicted Cases (Ns in Parentheses)

Companion Offense Prior 
Felonies Seriousness Convictions

Percent Receiving 30 Davs or More
3 lack Native Black Other Total

Plus Native
0 Low** 0 33.3% 20.0% 23.1% 19.5% 20.4%

(3) (10) (13) (41) (54)

0 L ow 1*- 0.0 36.4 32.4 12.9 23.5
(4) (33) (37) (31) (68)

0 High 0 90.9 66.7 62.4 58.8 66.7
(1 1 ) (8) (17) (34) (51)

0 High 1- 100.0 70.6 78.3 Cl.5 30.0
(6) (17) T3) (27) (50)

1* Low 0 0.0 33.3 14.3 14.3 14.3
(4) (3) (7) (14) (2 1 )

t m* Low 1* 73.0 0.0 33.3 41.7 38.1
(4) (5) (9) (1 2 ) (2 1 )

1* High 0 44.4 30.0 57.1 80.0 74.1
(9) (5) (14) (40) (54)

> High I* 33.3 31.0 81.5 83.3 36.2
(6 ) (21) (27) (60) (87)

Tttal 61.7 52.0 55.1 55.3 54.8
(47) (100) (147) (287) (414)'

Mantel'-Haenstel Statistic a 0.31  (DF a 2) (Not Jig ) e

a 0.22 (DF a 1) (Not »lg.)

“Sue Jet missing in this table due to 
unclassified specific offenses of convicucn.

•‘Offense seriousness: "low" includes felony hit fi n n ,  a n d .  assault, 
r.iid. careless use of firearms, and aiad. disorderly ccnduct; "high" 
includes nog. hoaicido* rape, robber/, sraed robber/, attempted robber/, 
assault with intent to kill, aaaault with deadly weapon, and felonious escape.
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A . S um m ary  a n d  C o n c lu s io n s

1. Obj e c t i v e s  of this S t u d y : At  the d i r e c t i o n  o f  the Alaska 

S u p r e m e  Court, we a n a l y s e d  the findings of poten t i a l  race 

d i s p a r i t y  in s e n t e n c i n g  i n c l u d e d  in the A l a s k a  J udicial 

C o u n c i l’s- inte r i m  re p o r t  on tne abolition of pl e a  b a r g a i n i n g  in 

Alaska. The s p ecific pages o f  t h a t  report p e r t a i n i n g  to the 

ra c e / s e n t e n c e  issue are i n c l u d e d  in A p p e n d i x  one. The 

o b j e c t i v e s  of our analysis w e r e  to:

a. assess the a p p r o p r i a t e n e s s  of the r e s e a r c h  

m e t h o d o l o g y  us e d  to r e p o r t  potential racial d i s p a r i t y  

in sentencing;

b. assess the v a l i d i t y  of su c h  findings;

c. if such racial d i s p a r i t y  appeared to exist, 

determi ;e in more detail ju s t  where in the judicial 

process it was prevalent; and

d. increase our u n d e r s t a n d i n g  of the s t udy in o r der 

to b e t t e r  e x p l a i n  it to those less c o n v e r s a n t  w i t h  

stati s t i c a l  methodology.

2. /.oproach: We o b t a i n e d  a c o p y  of  the Judicial C o u n c i l ' 3 data

in a m e d i u m  c o m p a t i b l e  w i t h  c o m p u t e r  processing. We put the data 

cn the State o f  Ala s k a ' s  IBM 370 c o m p u t e r  in Anchorage, and using 

m - h o u s e  p r o g r a m m i n g  resources, pro d u c e d  a series of c o m p u t e r  

listings w i t h  w h i c h  to p e r f o r m  the ensuing analysis. We r e c e i v e d  

c o n s i d e r a b l e  ass i s t a n c e  from Jud i c i a l  Council p e r s o n n e l  in 

l e a r n i n g  just wh a t  the St.. ay was a b out and how it wa designed.

3. Summary of  F i n d i n g s :

a. Study D e s i g n  ( S ection 3). Our m o s t  p e r t i n e n t  

finding was that the plea bar g a i n i n g  study was n o t  

initially des i g n e d  to a n a l y t e  disparity in sentencing.

It looks at charges rather than defendants. G i v e n



this, it is n o t  surprising that we d i s covered several 

problems in the design o f  the study to include:

(1) M i s d e m e a n o r  sentences were nixed w i t h  

felony sentences. This caused apparent 

sentence disparities to be e xaggerated for 

Blacks and u n d e r s t a t e d  for Natives.

(2) No data was c o l l e c t e d  as to whether 

sentences or. multiple charges were to be
I

served consec u t i v e l y  cr concurrently. Thus 

'real' pri s o n  tine ca n n o t  be determined. The 

Judicial Council's study was e q u ivalent to 

assuming that all sentences on multiple 

charges were served consecutively.

(3) Variables intui t i v e l y  related to 

sentence length (and p a r t i c u l a r l y  to the 

pr o b a t i o n  decision) lacked specificity.

(4) There appeared to be scne question as to 

the i n terpretation of the statistical 

techniques used in the Judicial Council study.

We a d justed the data base so as to minimira the above 

design problems and subs e q u e n t l y  arrived at the 

remainder of the findings.

b. Felony Convictions (Section C).

(1) In no instance is the sentence for 

Natives greater than in the Other 

(predominately Caucasian) race group.

(2) In ever/ instance, the 3iack sentence is 

h i g h e r  than Cther, b u t  it is the 31ack 

de f e n d a n t  with no c o m p a n i o n  felony charges and 

no p r ior felony convictions that receiver the 

a o s t  s i gnificant d i s p a r i t y  in sentence 

lar.gun.



(3) The B l a c k  and Native race groups have 

s i g n i f i c a n t l y  lower p r o b a t i o n  rattis.

(4) For those d e f e ndants in the Native and 

O t h e r  race groups, there is a significant 

rela t i o n s h i p  b e t w e e n  emp l o y m e n t  status and 

the p r o b a t i o n  decision. For those receiving 

p r o b a t i o n  there is a signif i c a n t l y  lower 

u n e m p l o y m e n t  rate than for those not receiving 

probation.

(5) For the group receiving probation 

N a t i v e s  have signif i c a n t l y  higher 

u n e m p l o y m e n t  rates than those in the Other 

race group. Thus the lower Native probation 

rate can be at least p a r t l y  explained by 

h i g h e r  u n e m p l o y m e n t  rates.

(5) T h ere are so few defendants in Juneau 

that we can summa r i l y  exclude that location 

from any s i g n i f i c a n t  contribution to 

s e n t e n c i n g  disparity.

(7) The s i g n i f i c a n t l y  lower probation rate 

for Blacks and Natives wi t h  no ccmpan or. 

felony charges and no prior felony convictions 

seems largely isolated to Fairbanks.

(3) For those defendants w i t h  no companion 

felony charges and no p rior felony conviction, 

Fairbanks Native d e f endants receive a 

s i g n i f i c a n t l y  lower sentence length than do 

those i a  the O t her group.

(9) T here is d i s p a r i t y  in sentence length 

b e t w e e n  Black and O t h e r  race groups for those 

d e f endants w i t h  no c o m p a n i o n  felony charges 

and no prior convictions for both Anchorage 

and Fairbanks. However, the disparity is 

s i g n i f i c a n t l y  g r e ater in Anchorage.
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c. Sentences for Defendants W h o s e  Felony Charges Were 

R e d u c e d  to a M i s d e m e a n o r  (Section D).

(a) T h ere appears to be some disparity in 

m i s d e m e a n o r  sentences b e t w e e n  race groups.

N a t ives receive higher sentences across the 

b o a r d  while the hi her sentences 'for 3lacks 

are r e s t ricted to those defendants with no 

c o m p a n i o n  felony charges and no p r ior felony 

convictions.

(b) Natives have a lower percent of 

defendants sentenced to no jail time in almost 

e v e r y  category, b u t  the difference is only 

s t a t i s t i c a l l y  significant for those d efen­

dants with no companion felony charges and no 

p r i o r  felony convictions.

(c) 3 lacks have a s i g r’ ficantiy lower 

p e r c e n t  sentenced to no jail time for n o s e  

d e f endants w i t h  no compa n i o n  feior.y charges 

and no prior felony convictions.

(d) Even when those receiving no jail time 

are eli m i n a t e d  from the calculation, the 

s e n t e n c i n g  disparity d e s c r i b e d  above remains.

4. C oncl u s i o n s :

a. D e s p i t e  problems in tne design of the Judicial 

C o u n c i l’s (as pertains to sentencing) the finding of 

p o t e n t i a l  racial disparity appears probable for Natives on 

m i s d e m e a n o r  sentences or for 31acks on both m i s d e m e a n o r  and 

f elony sentences. However, this d i s p arity may be due to 

o t h e r  factors that acco par.y the fact that The d e f e n d a n t  ir 

3 la c k  or Native. As State U n i v e r s i t y  of New fork's 

P r o f e s s o r  Leslie Wilkins points out in his ’jtter included 

as A p p e n d i x  2, "it is probable that •race* is a p roxy 

v a r i a b l e  for others w h i c h  are not i n cluded in the analysis. 

: can think of r.o proxies which w o u l d  not reveal an equally

4



un d e s i r a b l e  state of affairs w i t h  regard to the 

d i s p o s i t i o n s  o f  o f f e n d e r s . 1'

b. G i v e n  our ensuing analysis, we ca n n o t  accept the 

f i n ding o f  felorv s e n tencing d i s p a r i t y  b e t w e e n  Natives and 

C a u c a s i a n s  (Other) w i t h o u t  a more careful study. Indeed 

our da t a  indicates that, if d i s p a r i t y  does e xist in 

felonies, it is to the b e n e f i t  of Natives, 

c T h e  p r o b a t i o n  d e cision keeps s u r f a c i n g  as a major 

c o n t r i b u t o r  to any racial d i s p a r i t y  -n  s e n tencing that may 

appear. We suggest that u n q u e s t i o n i n g  acceptance of racial 

d i s p a r i t y  in the p r o b a t i o n  d e c i s i o n  is p r e m a t u r e  until 

f u r ther study is condu c t e d  on the p r o b a t i o n  decision,

d. If racial d i s p a r i t y  in s e n t e n c i n g  does indeed exist in 

Alaska, the Judicial Council s t udy has not proven it to wnat 

we w o u l d  c o n s i d e r  an acceptable degree. Nor has cur study 

r e j e c t e d  its existence. This appears too crucial an area to 

be e v a l u a t e d  b y  anything b u t  the m o s t  c o m p r e h e n s i v e  and 

c a r e f u l l y  p l a n n e d  study.

5. R e c o m m e n d a t i o n : We sugg e s t  th a t  the i n t erested parties to

this issue me e t  to determine w h a t  more c o m p r e h e n s i v e  study w o u l a

be r e q u i r e d  to a s c e r t a i n  w h e t h e r  or n o t  there is racial disparity 

m  s e n t e n c i n g  in Alaska, w here such d i s p a r i t y  may exist, and, if 

found, h o w  to c o r r e c t  it. 'While the d e l a y  inherent in such an 

approach m a y  be  bothersome, we b e l i e v e  it to be absolutely 

n e c e s s a r y  g i v e n  the aesicn problems o f  the J u dicial Council 

study and the i m p ortance o f  the potential problems.
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3. M e t h o d o l o g y  <..

1. Problems w i t h  Judicial Council S t u d y ; The study was not 

o ri g i n a l l y  i n t e n d e d  to be used as a s e n t e n c i n g  study. As a 

result, it has numerous problems to include the following:

a. Mix o f  felonies and misdemeanors. Sentences for

felonies reduced to misd e m e a n o r s  were averaged wi t h

s entences for felony c o n v i c t i o n s . This o n l y  w o u l d  have 

be e n  p r o p e r  had the p e r c e n t  o f  felonies reduced to

m i s d e m e a n o r  charges b e e n  r e l atively even b e t w e e n  race 

clisses. As we can see in Table 1, the p e r cent of

reduced charges /aried c o n s i d e r a b l y  among races.

Table 1

P e r c e n t  Defendants Whose Cases Were R e d uced to 
Misdemeanors - All Offense Categories

C a t e g o r y  a lack Native other

1. No C o m p a n i o n  Charges and
no P rior Felony Convictions 53% 53% 46%

2. No C o m p a n i o n  Felony Charges 
and Cne or More Prior Felony
Convi c t i o n s  0% (1) 55% (2) 25%

2. Cne or More Companion Felony 
Charges and No Prior Felony
C o n v i c t i o n s  17% 26% 21%

4. Cne or Mo r e  C o m p anion Felony 
Charges and Cne or More P rior
Fe l o n y  Convic t i o n s  5% .3% 16%

) 3 l a c k  s i g n i f i c a n t l y  lewer than Native or O t h e r  
) N a t i v e  s i g n i f i c a n t l y  higher than 3 iack or Other

Overall, Natives had a h i g h e r  p e r centage of felony 

charges reduced to m i s d e m e a n o r s . Blacks had a lower 

percentage. M i x i n g  felony and m i s d e m e a n o r  sentences
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te n d e d  to und e r s t a t e  any sentence d i s p a r i t y  b e t w e e n  the 

N a t i v e  and O t her categories and to overs t a t e  any 

sen t e n c e  d i s p a r i t y  b e t w e e n  the 3 1 a c k  and O t h e r  

c a t e g o r i e s .

b. C o n c u r r e n t  or c o n s e c u t i v e  c h a n e s .  The Judicial 

C o u n s e l  s t u d y  e v a l u a t e d  charges rather than defendants. 

S e n t e n c i n g  data was ga-Jiered on ea c h  c o n v i c t e d  charge, 

b u t  da t a  was n o t  g a t h e r e d  as to w h e t h e r  the sentence 

was to b e  served c o n c u r r e n t l y  or c o n s e c u t i v e l y  w i t h  

o t her charges. C o m p u t i n g  sentences on all charges was 

e q u i v a l e n t  to a s suming that a defend a n t ' s  sentences on 

m u l t i p l e  charges were all to be se r v e d  consecutively. 

I shall cite two o f  numerous examples where this lack 

of d i s t i n c t i o n  appears.

O f f e n s e  c a t e g o r y  two (violent crimes), 'Other' 

d e f e n d a n t  n u m b e r  1110; nine c o n v i c t e d  charges for w h i c h  

he was s e n t e n c e d  to 120 months on e i g h t  of the charges 

and 60 mon t h s  on the other. If these were to be served 

c o n c u r r e n t l y  the d e f e n d a n t  w o u l d  have spent 120 months 

in p r i s o n  (a lit*rle over 13 months per charge). If 

tiese w e r e  to be served consecutively, the defen d a n t  

w o u l d  have spent 1020 months (95 years) ir. prison (a 

little o v e r  111 months per charge.

O f f e n s e  c a t e g o r y  four (burglary), ’O t h e r 1 

d e f e n d a n t  num b e r  888; 14 charges to w h i c h  the d e f e n d a n t  

was s e n t e n c e d  to zero months (probation) on each 

charge. All fourtetn ' z e r o e s 1 were u s e d  to compute 

average s e ntence length for ca t e g o r y  four, 'Other' race 

category.

Thas d e s i g n  o m i s s i o n  w o u l d  not have b e e n  fatal had the 

ratio o f  charges to defendants be e n  i n s i g nificantly 

different. However, as seen in Table 2, this ratio is 

d i f f e r e n t  b e t w e e n  the race groups.



T a b le  2

Ratio of Convicted Charges to 
Convicted Defendants

Race
GrouD Rati

31ac)c 1.49
Na t i v e 1.37
O t h e r 1.29

The result of  this fault is that any sentence disparity 

b e t w e e n  '3 l a c k ' and 'Other' or 'Native' and 'Other' was 

exagge r a t e d  because sentences were counted nore t i n e s .

c. M i s s i n g  Variables: There does not appear to have

be e n  en o u g h  detailed demographic variables collected to 

effect i v e l y  correlate such variables to sentence length 

(particularly the proba t i o n  decision). For example, 

the J udicial Council study collected two variables: 

Marital Status in w h i c h  the categories ^ere single, 

divorced and married; and F.mily Ties, in w h i c h  the 

categories were parents, other relatives, and none. 

App e n d i x  2 contains sentencing r e commendation 

guidelines p u b l i s h e d  by the Vera Institute of Justice 

3ronx S e n t e n c i n g  Project. The section dealing with 

family ties is reproduced below:
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F AMILY TIES

Lives w i t h  spouse

Lives w i t h  children, wi t h  or w i t h o u t  another family memb r.

Supports s p o u s e  or children, w i t h  or w i t h o u t  supporting 
a n o ther fa m i l y  member.

Supports one or more family members voluntarily.

Supports a n o n - f a m i l y  person voluntarily.

Has b e e n  l i v i n g  with ? family m e m b e r  other than spouse or 
children.

Has be e n  l i v i n g  w i t h  a n o n - f a m i l y  person for the past six 
m o n t h s .

None o f  the above.

NCTE: ’Spouse" includes a legal spouse, or any pe r s o n  of
the opp o s i t e  sex with wh o m  the d e f e n d a n t  has lived in 
a c o n j u g a l  relationship c o n t i n u o u s l y  for at least 3ix 
m o n t h s .

" F a m i l y  member" includes any person related to the 
d e f e n d a n t  by b lood or adoption, including half and 
step relatives.

Note that the Vera Variables related to s e n tencing are 

m u c h  mo r e  d e t a i l e d  than those in the J u dicial Council 

study. In addition, note chat Vera g u i d elines rely 

up o n  c o m b i n a t i o n s  of factors. A defend a n t ' s  marital 

status taker, alone m a y  not show a signif i c a n t  

r e l a t i o n s h i p  to sen t e n c i n g  length and w h e t h e r  or net he 

receives probation. But that status taken in 

c o m b i n a t i o n  w i t h  e m p l o y m e n t  status and other 

de m o g r a p h i c  v a r i a b l e s  m a y  well be h i g h l y  correlated.

Thus, the g e n eral lack o f  correl a t i o n  o f  d e m o g r a p h i c  

variables in tne Judicial Council study m a y  well result 

from a lack of s p ecificity of these variables. This is 

e x t r e m e l y  important point. As State U n i v e r s i t y  of 

New York's P r o f e s s o r  Leslie Wilkins points cut in his

s e n t e n c i n g  g u i d e l i n e s
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letter inc l u d e d  as A p pendix 2, "it is probable that 

'r a c e ' is a proxy variable for others which are not 

included in the analysis. I can think of no proxies 

w h i c h  w o u l d  rot reveal an ecually undesirable stats of 

affairs with r e g a r d  to the dispositions of offenders."

d. Statistical Interpretation: Aside from the above

problems, there are c e r t a i n  statistical points to be 

made about the Judicial Council study. To b e g i n  with, 

the p r i m a r y  technique used was Stepwise Multiple 

Regression. There are ma n y  doc u m e n t e d  problems with 

this technique, but the most bothersome is called 

m u l t i c o l i n e a n t y .  This occurs w h e n  one or more 

variables us e d  to explain the dependent variable (e.g., 

sentence length), are highly cor r e l a t e d  w i t h  each 

other. Thus if there is a strong relationship between 

race and, for example, prior felony convictions or 

number o f  com p a r i s o n  felor.y charges, multicoli n e a r i t y  

problems may occur. (Table 2 above suggests just such 

a positive relationship b e t w e e n  race and the number of 

c o m p a n i o n  c h a r g e s . )

M u l t i c o l i n e a r i t y  will not only affect the variable 

c o e f f icients (in this case, for example, the percent 

* enter, .e increase associated with b e ing Slack) but may 

well c .ange the s; of the variable. In other weeds, a 

v a n a b  may re :wn to be pos i t i v e l y  c o r r e l a t e d  to 

sentenc le n g t h  ( .g., being 31ack increases sentence 

length) when it a in fact neg a t i v e l y  correlated.

The mo a t  common met h o d  for addressing 

m u l t i c o l i n e a r i t’ prcclems is to eliminate one of the 

related variable from the study. For example, if 

c o m p a n i o n  felony trges are highly c o r r e l a t e d  to race, 

then one o f  the o  variables should be eliminated. 

The d i l emma is m  t o i d n c  w h i c h  ore should go.

Multi col m e a n  y c o nsiderations aside, the 

Judicial C o u ncil data reveals a statistic w h i c h  has not 

ceen s u f f i c i e n t l y  emphasized. This statistic is called

10



the C o e f f i c i e n t  o f  D e t e r m i n a t i o n  (often r e f e r r e d  to as 

r squared). This stati s t i c  states w h a t  p e r c e n t  of the 

v a r i a t i o n  in the d e p e n d e n t  v a r i a b l e  (in this case 

sentence length) C 3 n  be e x p l a i n e d  b y  v a r i a t i o n  of  the 

i ndependent v a r i a b l e s  (prior felony convictions, race, 

n umber of c o m p a n i o n  felonies, etc.). Table 3 shows 

coefficients o f  d e t e r m i n a t i o n  from the Jud i c i a l  Council 

study.

T able 3

C o e f f i c i e n t s  of  D e t e r m i n a t i o n

Of f ense Pro p o r t i o n  o f  Total V a r i a n c e  in Sentencing
Class Length E x p l a i n e d  by Study

3 51%

4 27%

5 ‘ 49%

1,2 and 6 less than 27%

For ca t e g o r y  two, for example, 27 p e r c e n t  of the 

variations in s e n t e n c i n g  length could be e x p l a i n e d  b y  

variations a mong the variables i n c l u d e d  in the study. 

Seventy-three p e r c e n t  of  the var i a t i o n s  in s e n tencing 

length were the r e s u l t  of factors not i n cluded rn the 

study. One m a y  well q uestion w h e t h e r  the p e r c e n t  

varia t i o n  e x p l a i n e d  by the study is s u f f i c i e n t l y  high 

tc co n c l u d e  w i t h  c o m f o r t  the existence of racial 

dispa r i t y  in sentencing.

We do not b e l i e v e  that all o f  the d e s i g n  p roblems 

discu s s e d  above t a k e n  in c o m b i n a t i o n  'disprove' study 

results. However, these problems do s u g g e s t  that no 

prima facie e v i d e n c e  of  racial d i s p a r i t y  s e n tencing 

has yet been shown.
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2. O u r  M e t h o d o l o g y : G i v e n  any less v o l a t i l e  conclusions

p rese n t e d  'r the J u dicial Council study, we w o u l d  be t e m p t e d  to 

halt here. However, we c o n sidered the s u b j e c t  of such importance 

that we attem p t e d  to alleviate the design flaws and seek patterns 

in the data. Our m e t h o d o l o g y  for doing so includes:

a. S e p a r a t i n g  misdemeanors from felony sentences.

b. For d e f endants w i t h  multiple charges, including 

on l y  the one charge w i t h  the h i g hest sentence. This is 

e q u i v a l e n t  to assuming that sentences o n  multiple 

charges were to be served concurrently, w hile this, 

a s s u m p t i o n  may be bothersome to seme, it seems 

in t u i t i v e l y  c l o s e r  to reality than as s u m i n g  ail 

sentences w .re to be served consecutively. Those 

b o t h e r e d  b y  our approach m a y  well wish to gather 

additional data to ascer t a i n  "real pr i s o n  time".

c. R a t h e r  t h a n  looking at individual offense 

categories, c o m p u t i n g  statistics on total defendants.

This w o u l d  seem to be mi n i n g  apples ar.d oranges, but it 

is no less so than the study's mix of specific offenses 

wi t h i n  offense category. For example, in the Fraud 

c a t e g o r y  sentences for Issuing a C h e c k  wi t h  

I n s u f ficient Funds (10 year m a x i m u m  sentence) were 

a v eraged w i t h  sentences for Forgery (20 year m a x i m u m  

sentence)./! In addition, it appeals to our intuition 

that racial d i s p a r i t y  in sentencing, if if exists, 

sho u l d  be a rather c o n sistent p h e n o m e n o n  rather than 

b e i n g  isolated to specific offense classes. Let us 

test our c o n s o l i d a t i o n  with the d ata in Table 4.

1 we s u g g e s t  in future studies that each sentence be 
Z T v i d e d  by  the m a x i m u m  sentence, thereby p r o d u c i n g  a 
'normalised' var i a b l e  (percent of maximum sentence served?) 
In this way. all offenses (including m i s d e m e a n o r s ) c ould be 
studied as* a group. Since 'maximum sentence' is one of the 
variables i n c l u d e d  in the Judicial Council data case, this 
may have b e e n  done b u t  we have r.o knowledge that it was.



P e r c e n t  F e l o n y  D e f e n d a n t s  b y  O f f e n s e  C a t e g o r y

Table 4

O f f e n s e  C l a s s  B l a c k  N a t i v e  O t h e r

1 4 4 3

2 34 43 (1) 23

3 29 31 33

4 12 9 11

5 2 (1) 3 (2) 22

6 1 ___ 5 2

T o t a l  100 100 ICO

(1) s i g n i f i c a n t l y  h i g h e r  t h a n  O t h e r
(2) s i g n i f i c a n t l y  l o w e r  t h a n  B l a c k  or O t h e r

T h e r e  is no s t a t i s t i c a l l y  s i g n i f i c a n t  d i f f e r e n c e  

in the p e r c e n t  o f  t h ose in the B l a c k  and O t h e r  

c a t e g o r i e s  r e c e i v i n g  s e n t e n c e s  in the six o f f e n s e

c a t e g o r i e s .  T h u s  c o m b i n i n g  t hese c a t e g o r i e s  w o u l d  n o t  

b i a s  any s e n t e n c e  d i s p a r i t i e s  t h a t  m a y  e x i s t  b e t w e e n  

t h e s e  two g r o u p s .  T h e  N a t i v e  c a t e g o r y  has a

s i g n i f i c a n t l y  h i g h e r  p e r c e n t a g e  of  d e f e n d a n t s  s e n t e n c e d  

in o f f e n s e  c a t e g o r y  2 ( v i o l e n t  c r i m e s )  a n d  a

s i g n i f i c a n t l y  l o w e r  p e r c e n t a g e  of d e f e n d a n t s  s e n t e n c e d  

in o f f e n s e  c a t e g o r y  5 (drugs). S i n c e  v i o l e n t  c r i m e  

s e n t e n c e s  are g e n e r a l l y  h i g h e r  th a n  d r j g  c rime 

s e n t e n c e s ,  this m e a n s  t h a t  N a t i v e  s e n t e n c e s  in o u r

c o m b i n e d  c o m p u t a t i o n s  w i l l  t e n d  to b e  o v e r s t a t e d .  3ut 

it w i l l  be s e e n  t h a t  th's b i a s  w i l l  n o t  a f f e c t  the 

e n s u i n g  a n a l y s i s .

d. D i f f e r e n c e s  in the figures sr.own m  the e n s u i n g  

c h a r t s  w e r e  t e s t e d  for s t a t i s t i c a l  s i g n i f i c a n c e  u s i n g
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the C h i  S q u a r e  sta t i s t i c .  T h e  use of  the haras 

'sigtiiicar.ce' o r  'significant' a p p l i e s  to the results 

o f  those tasts .,/2

2. S t u c v  N u m b e r s : S i n c e  there has b e e n  so m e  c o n f u s i o n  as to

the r e l e v a n t  n u m b e r s  i n v o l v e d  in the J u d i c i a l  C o u n c i l  study, we 

h a v e  p r e p a r e d  T a b l e  5 to c l a r i f y  this issue:

Table 5

Fallout of Feloay Defendants (Charges)

Race

Category

Original 
Charges *(l) 

lefts Charges
Indictments 

Deft* Charges

Felony 

Coavictioas 
Defts Charges

Misdemeanors

Convictions (2) 
Defts Charges

Black 333 220 2 0 2 334 94 140 35 37

Native 466 623 271
•

362 123 147 127 129

Cther 1665 2433 1055 1613
•

513 691 234 301

Total 2469 3536 1523 2209 735 973 446 467

(1) Arrest, Complaint, or Indictment with Arrest or C o o p l e ^ t
(2 ) Including some with no indictments

T h u s  w h i l e  t h e r e  w e r e  3556 o r i g i n a l  c h a r g e s  in the study, we 

w i l l  on l y  be l o o k i n g  at 725 (20%) c o n v i c t e d  fe l o n y

d e f e n d a n t s  in S e c t i o n  C and 446 (12%) c o n v i c t e d  m i s d e m e a n o r  

d e f e n d a n t s  in S e c t i o n  D  o f  o u r  analy s i s .  F i nally, m o s t  of 

the d a t a  we s u b s e q u e n t l y  a n a l y t e  w i l l  be s t r a t i f i e d  into 

the f o l l o w i n g  d e f e n d a n t  c o n t r o l  groups.

In tasts of s t a t i s t i c a l  s i g n i f i c a n c e ,  the r e l a t i v e  a m o u n t  of 
tr.e d i f f e r e n c e  b e t w e e n  two v a l u e s  is t a s t e d  to see if it is large 
e n o u g h  to be s i g n i f i c a n t .  F o r  example, i n  T a n i a  4 m  o f f e n s e  
c a t e g o r y  2. there w e r e  34 p e r c e n t  o f  3i*c;<s and 29 p e r c e n t  of the 
'Cther' category. The d i f f e r e n c e  of 5 p e r c e n t  is r.ct s i g n i f i c a n t  
giver, the m a g n i t u d e  : :  in a t u r n e r s  ’-i' inc. •;» .



a. T h o s e  w i t h  no c o m p a n i o n  f e l o n y  c h a r g e s  

and no p r i o r  f e l o n y  c o n v i c t i o n s .

b. T h o s e  w i t h  no c o m p a n i o n  f e l o n y  c h a r g e s  

and o n e  o r  m o r e  p r i o r  f e l o n y  c o n v i c t i o n s .

c. T h o s e  w i t h  o n e  or m o r e  c o m p a n i o n  f e l o n y  

c h a r g e s  a n d  no p r i o r  f e l o n y  c o n v i c t i o n s .

i. T h o s e  w i t h  o n e  or m o r e  c o m p a n u i o n  f e l o n y  

c h a r g e s  and one or m o r e  p r i o r  f e l o n y  

c o n v i c t i o n s .

Y o u  w i l l  r e m e m b e r  from the J u d i c i a l  C o u n c i l  s t u d y  that the 

n u m b e r  o f  c o m p a n i o n  f e l o n y  c h a r g e s  a n d  n u m b e r  o f  p r i o r  

f e l o n y  c o n v i c t i o n s  w e r e  b o t h  s i g n i f i c a n t l y  c o r r e l a t e d  to 

s e n t e n c e  length. T h e  a b o v e  four c a t e g o r i e s  r e p r e s e n t  the 

four p o s s i b l e  c o m b i n a t i o n s  o f  these two factors.
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C. F e l o n y  S e n t e n c e

1. S e n t e n c e  L e n c t h

A v e r a g e  f e l o n y  s e n t e n c e  lengths, c o n t r o l l e d  b y  c o m p a n i o n  

f e l o n y  c h a r g e s  and p r i o r  f e l o n y  convic t i o n ,  are s h e w n  in T a b l e  6.

Table 6

Average Feioay Sentence Length - All Offense Categories 

(in months)

Category Black ('*) Native (»?) Other (»*)

L. No Companion Felony Charges

and No Prior Feiony Convictions 10.5 (23) 13.7 (13) 13.7 (229)

2. No Companion Felony Charges and 

Cne or More Prior Felcnv Convic­

tions 56.3 (a) 22.7 (17) 31.7 (50)

3. One or More Companion Felony 
Charges and No Prior Felonv

Convictions 17.7 (41) 13.9 (15) 17.2 (165)

1. One or More Companion relooy 

Charges and One or More Prior
Felony Convictions 51.7 (13) l*.7 (16) 52.5 (71)

Total 31.9 (91) 19.6 (123) 22.1 (513)

In nc c a t e g o r y  is the s e n t e n c e  l e n g t h  fcr N a t i v e  h i g h e r  th a n  that 

for Other. In e v e r y  c a s e  the 3 i a c k  s e n t e n c e  is h i g h e r  than 

Other, b u t  the d i s p a r i t y  is q u i t e  small w h e n  the d e f e n d a n t  has 

on e  o r  m o r e  c o m p a n i o n  f e l o n y  cha r g e s .  It is the BifcJc d e f e n d a n t  

w i t h  no c o m p a n i o n  c h a r g e s  w h o  a p p e a r s  to r e c e i v e  h i g h e r  

s e n t e n c e s / p a r t i c u l a r l y  t h o s e  w i t h  no p r i o r  f e l o n y  con v i c t i o n s .

D i s p a r i t y  in  s e n t e n c e  l e n g t h  c a n  o c c u r  in b o t h  the 

p r o c a t i o n  d e c i s i o n  or, for t hose n o t  r e c e i v i n g  p r o b a t i o n ,  m  the 

s e n t e n c e  l e n g t h  d e c i s i o n .  T a b l e  7 shews that, i n  it l e a s t  two 

ca t e g o r i e s ,  the 3iacic a n d  N a t i v e  race groups h a v e  s i g n i f i c a n t l y  

l o w e r  p r o b a t i o n  rates t h a n  the C t h e r  group.

•  Q



P e r c e n t  p r o b a t i o n  - A l l  O f f e n s e  C a t e g o r i e s

Table 7

C a t e g o r y  B l a c k  N a t i v e  O t h e r

1. N o  C o m p a n i o n  F e l o n y  C h a r g e s
a n d  N o  P r i o r  F e l o n y  C o n v i c t i o n s  2 2 %  (1) 3 4 %  (1) 57%

2. No C o m p a n i o n  F e l o n y  C h a r g e s  a n d  
C n e  or  M o r e  P r i o r  F e l o n y
C o n v i c t i o n s  11% (2) 4 1 %  24%

3. O n e  or  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  and No P r i o r  F e l o n y
C o n v i c t i o n s  2 7 %  (1) 3 1 %  (1) 4 5 %

4. O n e  or M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  and O n e  or M o r e  P r i o r
F e l o n y  C o n v i c t i o n s  17% 1 3 %  15%

(1) s i g n i f i c a n t l y  l o w e r  t h a n  O t h e r
(2) n o t  e n o u g h  n u m b e r s  to c o m p u t e  s i g n i f i c a n c e

O n l y  in the st c a s e s  (w h e r e  the d e f e n d a n t  has o n e  or mo r e  

c o m p a n i o n  felt / c h a r g e s  a n d  o n e  or m e r e  p r i o r  c o n v i c t i o n s )  is 

the p r o b a t i o n  ra t e  e q u i v a l e n t .  T h e  l a r g e s t  d i s p a r i t y  ( f r o m  a 

s t a t i s t i c a l  p o i n t  c f  v i e w )  is for t h e s e  d e f e n d a n t s  w i t h  no 

c o m p a n i o n  f e l o n y  c h a r g e s  a n d  no p r i o r  f e l o n y  c o n v i c t i o n s .  You 

w i l l  r e c a l l  from T a b l e  7 a b o v e  t h a t  it w a s  i n  this c a t e g o r y  th a t  

the g r e a t e s t  s e n t e n c i n g  d i s p a r i t y  o c c u r r e d  b e t w e e n  B l a c k  and 

Other.

T h e  q u e s t i o n  t h e n  is, i f  w e  e l i m i n a t e  t h ose d e f e n d a n t s  who 

r e c e i v e d  p r o b a t i o n ,  w h a t  is the r e s u l t i n g  s e n t e n c e  l e n g t h  for 

t h o s e  w h o  w e r e  s e n t e n c e d ?  Cr, m o r e  p e r t i n e n t l y ,  does d i s p a r i t y  

i n  p r o b a t i o n  r a tes a c c o u n t  for all the d i s p a r i t y  in s e n t e n c i n g  

l e n g t h .  T a o l e  3 ( d e r i v e d  f r o m  o n l y  those d e f e n d a n t s  w h o  d i d  n o t  

r e c e i v e  p r o b a t i o n )  s h ows t h a t  the d i s p a r i t y  does n o t  e n t i r e l y  

d i s a p p e a r .
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Table 3

A v e r a g e  S e n t e n c e  L e n g t h  for T h o s e  who We r e  S e n t e n c e d  
(T h o s e  G i v e n  P r o b a t i o n  E x c l u d e d )  - A l l  O f f e n s e  C a t e g o r i e s

(in m o n t h s )

C a t e g o r y  31acJc N a t i v e  O t h e

No C o m p a n i o n  F e l o n y  C h a r g e s  
a n d  N o  P r i o r  F e l o n y  C o n v i c t i o n s  51.7 2 0 . 7  32.

2. No C o m p a n i o n  F e l o n y  C h a r g e s  and 
O n e  or  M o r e  P r i o r  F e l o n y
C o n v i c t i o n s  63.4 33.5 52.

3. O n e  or M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  No P r i o r  F e l o n y
C o n v i c t i o n s  24.3 23 . 1  31.

4. O n e  o r  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  and O n e  or M o r e  P r i o r
F e l o n y  C o n v i c t i o n s  65.6 51.1 61.

T w o  p o i n t s  surface. N a t i v e s  r e c e i v e  s i g n i f i c a n t l y  s m a l l e r  

s e n t e n c e s  t h a n  t h ose in the O t h e r  g r o u p  in e v e r y  c a t e gory. T h U 3 

the d i s p a r i t y  s h o w n  in the J u d i c i a l  C o u n c i l  s t u d y  is r e v e r s e d  

here. T h e  s e c o n d  p o i n t  is that, a f t e r  e l i m i n a t i n g  the p r o b a t i o n  

decision, s e n t e n c i n g  d i s p a r i t y  b e t w e e n  the 3 i a c k  a n d  O t h e r  

c a t e g o r i e s  s t i l l  exists, b u t  it is g e n e r a l l y  i s o l a t e d  to t hose 

d e f e n d a n t s  w i t h  no c o m p a n i o n  f e l o n y  c h a r g e s  and no p r i o r  felony 

c o n v i c t i o n s .

A  f. i  i l l u s t r a t i o n  o f  this f i n d i n g  is s h o w n  in T a b l e  9.



Table 9

P e r c e n t  o f  D e f e n d a n t s  w i t h  S e n t e n c e s  M o r e  T h a n  O n e  Y e a r  F o r  
T h o s e  W h o  W w e r e  S e n t e n c e d  - A l l  O f f e n s e  C a t e g o r i e s

C a t e g o r y  B l a c k  N a t i v e  O t h e r

1. N o  C o m p a n i o n  F e l o n y  C h a r g e s
a n d  N o  P r i o r  F e l o n y  C o n v i c t i o n s  6 1 %  (1) 24% 36%

2. N o  C o m p a n i o n  F e l o n y  C h a r g e s  a n d  
O n e  o r  M o r e  P r i o r  F e l o n y
C o n v i c t i o n s  6 3 %  6 0 %  73%

3. O n e  o r  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  No P r i o r  F e l o n y
C o n v i c t i o n s  50% 39% 3 8 %

4. C n e  o r  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  O n e  or M o r e  P r i o r
F e l o n y  C o n v i c t i o n s  8 7 %  79% 63%

(1) s i g n i f i c a n t l y  h i g h e r  t h a n  N a t i v e  and O t h e r

H e r e  again, the o n l y  r e l a t i o n s h i p  o f  s t a t i s t i c a l  s i g n i f i c a n c e  is 

t h a t  B l a c k s  w i t h  no c o m p a n i o n  f e l o n i e s  ar.i no p r i o r  f e l o n y  

c o n v i c t i o n s  h a v e  a h i g h e r  p e r c e n t  o f  s e n t e n c e s  o v e r  one year. 

T h i s  is the s a m e  p a t t e r n  as s e e n  i n  T a b l e s  7 a n d  3.

2. T h e  P r o b a t i o n  D e c i s i o n : We saw fr o m  T a b l e  7 th a t  3 1 a c k s

and N a t i v e s  h a d  s i g n i f i c a n t l y  l o w e r  p r o b a t i o n  rates t h a n  did 

t h o s e  m  the O t h e r  c a t e g o r y .  We  f o u n d  a r e l a t i o n s h i p  . j t w e e n  

u n e m p l o y m e n t  a n d  p r o b a t i o n  t h a t  p a r t i a l l y  e x p l a i n e d  this 

d i s p a r i t y  for N a t i v e s ,  b u t  n o t  for B l a c Y i .  T A b l e s  10 and 11 s h o w  

that, for s o m e  o f  the c a t e g o r i e s  o f  c o m p a n s i o n  f e l o n y  c h a r g e s  and 

p r i o r  f e l o n y  c o n v i c t i o n s ,  t h o s e  g i v e n  p r o b a t i c n  in the N a t i v e ' 

and O t h e r  c l a s s e s  h a d  s i g n i f i c a n t l y  l o w e r  u n e m p l o y m e n t  rates 

t h a n  t h ose n o t  r e c e i v i n g  p r o b a t i o n .



Percent of Natives Who Were Unemployed (1)

Table 10

Category Given Not Given
Probation Probation

No Companion Felony Charges
and No Prior Felony Convictions 30% 79%

No Companion Felony Charges and

Cne or More Prior Felony Convictions 29% (2) 100%

Cne or More Companion Felony Charges

and No Prior Felony Convictions 57% (2) 77 *

One or More Companion Felony Charges
and One or More Prior Felony Convictions 50%*(2) 79%

* only tuo defendants

(1) Native significantly higner probation rate than Other for 

those receiving and those not receiving probation

(2) Significantly lower unemployment rate for those given 

probation for categories two through four combined
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Table 11

Percent of Other Category Defendants Who Were Unemployed

Category Given Not Given

Probation Probation

1 . No Companion Felony Charges 

and No Prior Felony Convictions 34% (1 ) 53%

0 *■ • No Companion Felony Charges and 

One or More Prior Felony Con ’ictions 13% 42%

3. One or More Companion Felony Charges 

and No Prior Felony Convictions 31% (1 ) 53%

4. One or More Companion Felony Charges 
and One or More Prior Felony 

Convictions 55% 59 i

( 1 ) significantly lower unemployment rate for chose given probation

In a d d i t i o n ,  for b o t h  t h o s e  r e c e i v i n g  a n d  t h o s e  n o t  r e c e i v i n g  

p r o b a t i o n ,  N a t i v e s  h a d  a s i g n i f i c a n t l y  h i g h e r  u n e m p l o y m e n t  rata 

t h a n  d i d  t h o s e  in the O t h e r  group. We d i s c o v e r e d  a b o v e  that, 

p r o b a t i o n  aside, N a t i v e s  r e c e i v e d  l o w e r  s e n t e n c e s  -han t h o s e  in 

the O t h e r  group. O n l y  in the p r o b a t i o n  d e c i s i o n  d i d  t h e r e  a p p e a r  

to be r a c i a l  d i s p a r i t y .  N o w  we find o n e  p l a u s i b l e  r e a s o n  for 

t h a t  d i s p a r i t y  - u n e m p l o y m e n t .  O n e  m a y  a r gue t h a t  d i s p a r i t y  

b a s e d  u p o n  u n e m p l o y m e n t  is ju s t  a n o t h e r  form o f  bias, b u t  we ha v e  

o n l y  to l o o k  a t  the V e r a  s e n t e n c i n g  g u i d e l i n e s  ( A p p e n d i x  1) to 

see t h a t  e m p l o y m e n t  s t a t u s  is a n a t i o n a l l y  a c c e p t e d  c r i t e r i o n  

for s e n t e n c i n g .  T h e r e f o r e  we s u g g e s t  that, g i v e n  the above 

f i n d ings, the J u d i c i a l  C o u n c i l ' s  f i n d i n g s  o f  a l l e g i n g  d i s p a r i t y  

in s e n t e n c i n g  in favor o f  w h i t e s  o v e r  N a t i v e s  c a n n o t  be s u p p o r t e d  

w i t h  the e v i d e n c e  o f  this study. T h i s  same e v i d e n c e  does s u p p o r t  

the J u d i c i a l  C o u n c i l ' s  f i n d i n g s  t h a t  d i s p a r i t y  in s e n t e n c i n g  m a y  

e x i a t  m  d i s f a v o r  o f  3 1 a c k s



3. A n a l y s i s  bv  L o c a t i o n : V e  h a v e  seen, a b o v e  t h a t  Bl a c k s  and

N a t i v e s  r e c e i v e  a s i g n i f i c a n t l y  l o w e r  p r o b a t i o n  ra t a  t h a n  those 

i n  the O t h e r  r a c e  c a t e g o r y .  Th i s  is p a r t i c u l a r l y  so for those 

d e f e n d a n t s  w i t h  no p r i o r  f e l o n y  c o n v i c t i o n s  a n d  no c o m p a n i o n  

f e l o n y  ch a r g e s .  In addition, 3 1 a c k s  in this same c a t e g o r y  

r e c e i v e  s i g n i f i c a n t l y  h i g h e r  s e n t e n c e s  t h a n  t h o s e  in the O t h e r  

ra c e  group. L e t  us f o cus o u r  a t t e n t i o n  o n  t hose d e f e n d a n t s  w i t h  

no c o m p a n i o n  f e l o n y  c h a r g e s  and no p r i o r  f e l o n y  c o n v i c t i o n s  to 

see if we c a n  fi n d  d i f f e r e n c e s  b e t w e e n  the c o u r t  l o c a t i o n s  

i n c l u d e d  in tie study.

To b e g i n  with, t h e r e  are so few d e f e n d a n t s  in J u n e a u  t h a t  we 

c a n  s u m m a r i l y  e x c l u d e  t h a t  l o c a t i o n  fr o m  any s i g n i f i c a n t  

c o n t r i b u t i o n  to s e n t e n c i n g  d i s p a r i t y .  T a b l e  12 c o m p a r e s  average 

s e n t e n c e  l e n g t h  for A n c h o r a g e  and F a i rbanks.

T a b l e  12

A v e r a g e  S e n t e n c e  L e n g t h  (in m o n ths)

T h o s e  D e f e n d a n t s  w i t h  No C o m p a n i o n  F e l o n y  C h a r g e s  
and No P r i o r  F e l o n y  C o n v i c t i o n s *

L o c a t i o n B l a c k N a t i v e O t h e r

A n c h o r a g e 3 9 . S 19.5 14.6

F a i r b a n k s 41.2 11.7 14.2

E x c e p t  for s o m e w h a t  h i g h e r  s e n t e n c e  l e n g t h  for N a t i v e s  in 

Anhcrage, the f i g u r e s  are r e m a r k a b l y  s i m i l a r  for b o t h  locations. 

H o wever, this s i m i l a r i t y  d i s a p p e a r s  w h e n  we lo o k  at the p e r c e n t  

o f  d e f e n d a n t s  r e c e i v i n g  p r o b a t i o n  (Table 13).



P e r c e n t  o f  D e f e n d a n t s  R e c e i v i n g  P r o b a t i o n

(T h o s e  D e f e n d a n t s  w i t h  No C o m p a n i o n  F e l o n y  C h a r g e s  
a n d  No P r i o r  F e l o n y  C o n v i c t i o n s )

T a b l e  13

L o c a t i o n 3 1 a c k N a t i v e O t h e r

A n c h o r a g e 40 35 54

F a i r b a n k s a 17 64

T h e  d i s p a r i t y  in A n c h o r a g e  is n o t  s i g n i f i c a n t ;  t h a t  in F a i r­

ba n k s  is. Thus, the s i g n i f i c a n t l y  l o w e r  p r o b a t i o n  rate for 

3 1 a c k s  a n d  N a t i v e s  w i t h  no corapansion f e l o n y  c h a r g e s  and no p r i o r  

felony c o n v i c t i o n s  s e ems l a r g e l y  i s o l a t e d  to Fai r b a n k s .

N o w  let us e l i m i n a t e  t h o s e  r e c e i v i n g  p r o b a t i o n  and see w h a t  

the a v e r a g e  s e n t e n c e  l e n g t h  is cor t h ese r e c e i v i n g  some s e n t e n c e  

( T a b l e  14).

T a b l e  14

A v e r a g e  S e n t e n c e  L e n g t h  for T h o s e  D e f e n d a n t s  
N o t  R e c e i v i n g  P r o b a t i o n

(T h o s e  D e f e n d a n t s  W i t h  No C o m p a n i o n  F e l o n y  C h a r g e s  
and No p r i o r  F e l o n y  C o n v i c t i o n s )

L o c a t i o n  B l a c k  N a t i v e  O t h e r

A n c h o r a g e  65.8 30.0 31.5

F a i r b a n k s  4 4 . 7  14.1 38.8

In A n c h o r a g e ,  N a t i v e s  r e c e i v e  a b o u t  the same l e n g t h  o f  s e n t­

enc e  as t h o s e  in the O t h e r  group. H o wever, in F a i r b a n k s  N a t i v e s  

r e c e i v e  a s i g n i f i c a n t l y  l o w e r  s e n t e n c e  l e n g t h  t h a n  do t h o s e  in 

the O t h e r  gr o u p .  T h e r e  is d i s p a r i t y  in s e n t e n c e  length b e t w e e n  

31 a c k 3  a n d  "Other", b u t  this d i s p a r i t y  is g r e a t e r  in A n c h o r a g e  

th a n  i n  F a i r b a n k s .

23



S u m m a r y . T h e  m a j o r  f i n d i n g s  o f  the s e c t i o n  follows:

a. In no c a t e g o r y  o f  c o m p a n i o n  f e l o n y  c h a r g e s  and 

p r i o r  f e l o n y  c o n v i c t i o n s  is the s e n t e n c e  for N a t i v e s  

g r e a t e r  t h a n  for t h ose in the O t h e r  race group.

b. In e v e r y  category, the 3 1 a c k  s e n t e n c e  is h i g h e r  

t h a n  Other, b u t  it is the 3 1 a c k  d e f e n d a n t  w i t h  no 

c o m p a n i o n  f e l o n y  c h a r g e  and no p r i o r  f e l o n y  c o n v i c t i o n s  

t h a t  r e c e i v e s  the m o s t  s i g n i f i c a n t  d i s p a r i t y  in 

s e n t e n c e  length.

c. T h e  3 l a c k  and N a t i v e  race g r o u p s  have 

s i g n i f i c a n t l y  l o wer p r o b a t i o n  rates.

d. A  s i g n i f i c a n t l y  g r e a t e r  p r o p o r t i o n  o f  t h ose 

d e f e n d a n t s  n o t  g i v e n  p r o b a t i o n  w e r e  u n e m p l o y e d .  This 

was o n l y  t r u e  for the N a t i v e  and O t h e r  ra c e  groups.

e. F o r  the g r o u p  r e c e . / i n g  p r o b a t i o n  N a t i v e s  h a v e  a 

s i g n i f i c a n t l y  h i g h e r  u n e m p l o y m e n t  rate th a n  those in 

the O t h e r  race group. Thus, the l o w e r  N a t i v e  p r o b a t i o n  

rate c a n  be at l e a s t  p a r t l y  e x p l a i n e d  b y  t h e i r  h i g h e r  

u n e m p l o y m e n t  rate.

f. T h e r e  are so few d e f e n d a n t s  in J u n e a u  th a t  we  c a n  

s u m m a r i l y  e x c l u d e  that l o c a t i o n  fr o m  a n y  s i g n i f i c a n t  

c o n t r i b u t i o n s  to s e n t e n c i n g  d i s p a r i t y .

g. T h e  s i g n i f i c a n t l y  l o w e r  p r o b a t i o n  ra t e  for 3 lacks 

and N a t i v e s  w i t h  no c o m p a n i o n  f e l o n y  c h a r g e s  and nc 

p r i o r  f e l o n y  c o n v i c t i o n s  seems l a r g e l y  i s o l a t e d  to 

F a i r b a n k s .

h. F a i r b a n k s  N a t i v e  d e f e n d a n t s  r e c e i v e  a 

s i g n i f i c a n t l y  l o w e r  s e n t e n c e  l e n g t h  th a n  do t h ose i n  

the O t h e r  g r o u p  for t h ese d e f e n d a n t s  w i t h  no c o m p a n i o n  

f e l o n y  c h a r g e s  and no p r i o r  f e l o n y  c o n v i c t i o n s .

i. T h e r e  i3 d i s p a r i t y  i n  s e n t e n c e  l e n g t h  b e t w e e n  

3 1 a c k  a n d  O t h e r  race gr o u p s  for t h o s e  d e f e n d a n t s  w i t h  

r.o c o m p a n i o n  f e l o n y  c h a r g e s  and no p r i o r  f e l o n y  

c o n v i c t i o n s  for b o t h  A n c h o r a g e  and F a i r b a n k s .  H o wever, 

the d i s p a r i t y  is s i g n i f i c a n t l y  g r e a t e r  in A n c h o r a g e .



D. M i s d e m e a n o r s

1. S e n t e n c e  L e n g t h : T h e r e  a p p e a r s  to be so m e  d i s p a r i t y  in

s e n t e n c i n g  b e t w e e n  r a c e  g r o u p s  for t h o s e  c o n v i c t e d  d e f e n d a n t s  

w h o s e  o r i g i n a l  f e l o n y  was r e d u c e d  to a m i s d e m e a n o r s  (Table 15).

T a b l e  15

A v e r a g e  M i s d e m e a n o r  S e n t e n c e  L e n g t h  
Al l  O f f e n s e  C a t e g o r i e s  (In M o n t h s )

C a t e g o r y  B l a c k  N a t i v e  Othe:

1. N o  C o m p a n i o n  F e l o n y  C h a r g e s
a n d  No  P r i o r  F e l o n y  C o n v i c t i o n s  O.o 0.3 0.2

2. N o  C o m p a n i o n  F e l o n y  C h a r g e s  and 
O n e  o r  M o r e  P r i o r  F e i o n y
C o n v i c t i o n s  - 1.4 0.3

3. O n e  o r  m o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  No P r i o r  F e l o n y
C o n v i c t i o n s  0.9 2.5 0.9

4. O n e  o r  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  O n e  o r  M o r e
F e l o n y  C o n v i c t i o n s  0.2* 2.7 1.7

* O n l y  o n e  d e f e n d a n t .

T h e  d i s p a r i t y  b e t w e e n  B l a c k s  a n d  O t h e r  is r e s t r i c t e d  to 

t h o s e  d e f e n d a n t s  w i t h  no c o m p a n i o n  felony c h a r g e s  a n d  no p r i o r  

f e l o n y  c o n v i c t i o n s .  T h e  d i s p a r i t y  b e t w e e n  N a t i v e  a n d  O t h e r  is 

a c r o s s  all c a t e g o r i e s .  T a b l e  16 s hews the p e r c e n t  o f  d e f e n d a n t s  

s e n t e n c e d  to no jail.
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Table- 16

P e r e s n t  o f  M i s d e m e a n o r  D e f e n d a n t s  S e n t e n c e d  
to No J a i l  T i m e

C a t e g o r y

A l l  O f f e n s e  C a t e g o r i e s

3 1 a c k

1. No C o m p a n i o n  F e l o n y  C h a r g e s  and 
No P r i o r  F e l o n y  C o n v i c t i o n s

2. No C o m p a n i o n  F e l o n y  C h a r g e s  
and Cr.e o r  M o r e  P r i o r  F e l o n y  
C o n v i c t i o n s

2. C n e  o r  M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  N o  P r i o r  Felony" 
C o n v i c t i o n s

4. One or M o r e  C o m p a n i o n  F e l o n y  
C h a r g e s  a n d  C n e  or M o r e  P r i o r  
F e l o n y  C o n v i c t i o n s

* O n l y  one d e f e n d a n t

(1) S i g n i f i c a n t l y  l o w e r  t h a n  Other.

SO"/o

57%

N a t i v e

39%(1)

22%

2 cv~ /Q

- a«'- «/«

O t h e r

72%

50%

49%

29%

N a t i v e s  s h o w  a l o w e r  rate in t hree o f  the four c a t e g o r i e s ,  

b u t  in o n l y  the f i r s t  c a t e g o r y  is this l o w e r  rate s t a t i s t i c a l l y  

s i g n i f i c a n t .  W h i l e  d i f f e r e n c e s  s h o w  up in o t h e r  c a t e g o r i e s ,  the 

Chi S q u a r e  s t a t i s t i c  s hows t h a t  t h e r e  is n o t  e n o u g h  da t a  to label 

t h o s e  d i f f e r e n c e s  s t a t i s t i c a l l y  s i g n i f i c a n t .  In the same 

category, the p e r c e n t  of  31acJcs r e c e i v i n g  r.c jail ti m e  is also 

s i g n i f i c a n t l y  l o w e r  th a n  for those d e f e n d a n t s  in the O t h e r  race 

c a t e g o r y .  B u t  e v e n  if we e l i m i n a t e  t h ose d e f e n d a n t s  w h o  r e c e i v e d  

no jail ti m e  and c o m p u t e  s e n t e n c e s  for t h ese s e n t e n c e d  to jail 

time, the d i s p a r i t y  in s e n t e n c e  l e n g t h  s h e w n  in T a b l e  15 r e m a i n s  

(Table 17).
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A v e r a g e  M i s d e m e a n o r  S e n t e n c e  L e n g t h  for 
T h o s e  D e f e n d a n t s  S e n t e n c e d  to Se m e  J a i l  T i m e

A l l  O f f e n s e  C a t e g o r i e s

C a t e g o r y  B l a c k  N a t i v e

1. No C o m p a n i o n  F e l o n y  C h a r g e s
and No P r i o r  F e l o n y  C o n v i c t i o n s  1.2 1.3

2. No C o m p a n i o n  F e l o n y  C h a r g e s  and 
One or M o r e  P r i o r  F e l o n y
C o n v i c t i o n s  - 1.7

2. O n e  or M o r e  C o m p a n i o n  F e l o n y
C h a r g e s  and No P r i o r  F e l o n y
C o n v i c t i o n s  2.0 3.3

4 C n e  or M o r e  C o m p a n i o n  F e l o n y
C h a r g e s - a n d  O n e  o r  M o r e  P r i o r
C o n v i c t i o n s  2.0* 4.2

Cr.ly o n e  d e f e n d a n t .

Table 17

Summary:

a. T h e r e  a p p e a r s  to be some d i s p a r i t y  in m i s d e m e a n o r  

s e n t e n c e s  b e t w e e n  r a c e  groups. N a t i v e s  r e c e i v e  h i g h e r  

s e n t e n c e s  a - r o s s  the b o a r d  w h i l e  the h i g h e r  s e n t e n c e s  

for B l a c k s  was r e s t r i c t e d  to t h o s e  d e f e n d a n t s  w i t h  no 

c o m p a n i o n  f e l o n y  c h a r g e s  a n d  no p r i o r  f e l o n y  

c o n v i c t i o n s .

b. N a t i v e s  h a v e  a l o w e r  p r e c a n t  o f  d e f e n d a n t s  

s e n t e n c e d  to no jail ti m e  ir a l m o s t  e v e r y  c a t e g o r y ,  b u t  

the d i f f e r e n c e  is o n l y  s t a t i s t i c a l l y  s i g n i f i c a n t  for 

t h o s e  d e f e n d a n t s  w i t h  no c o m p a n i o n  f e l o n y  c h a r g e s  and 

r.o p r i o r  f e l o n y  c o n v i c t i o n s .

c. B l a c k s  h a v e  a s i g n i f i c a n t l y  l o w e r  p e r c e n t  of 

d e f e n d a n t s  s e n t e n c e d  to ro jail time for t h ose 

d e f e n d a n t s  w i t h  r.o compar.io. f e l o n y  c h a r g e s  and no 

p r i o r  f e l o n y  c o n v i c t i o n s .

O t h e r

0.5

1.7

1.8 

2.7
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d. E v e n  w h e n  t h o s e  r e c e i v i n g  no jail ti m e  are 

e l i m i n a t e d  from the c a l c u l a t i o n ,  the s e n t e n c i n g  

d i s p a r i t y  d e s c r i b e d  in D 2 a  a b o v e  remains.
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A P P E N D I X  I

E X T R A C T E D  C H A R T S  F R O M  J U D I C I A L  

C O U N S E L ' S  I N T E R I M  R E P O R T



c- t

Ta b l e  V I Z - : . Class 2 Polonies 1  (Violant “M o n i e s  Other T h a n  M u r d e r  and 

s:wtuipplr.s): Zitiuated affect an Prison Sur.ter.ee Lar.;:h -

of V a r ious Factors

Iffect: Presence o£ Fcctar

Isciuatfcd rc Increase (-) or 

Reduce ( - )  Sentence Len jth  by 
Percent::;* S'.-.evr._________________

1. S ; arii *.t ::: »r.s t si C o n v iction - 

Faro
Robbery *573

Assault vich intent to kill, etc. fI3S9
Use of f i r a a m s  to ccnuit robbery, *1569

etc.
Atter.ptei robbery* *431
Careless use of firearms (nisd.) -39
Disorderly conduct (nisi.) -96
Assault I battery (nisd.) -75
Felony hit and run -39

. Ccfar.cant's Irlr. ir.il P.tcsrd

Far each prior ielany conviction *1S

I . C*::r.i.nr.c' s •‘.harstteristlts

A j i : if i ;t is 17 to 20 -65
Marital status: if divorced -115
ar separated
l a ti.uated tenthly income: for -5.3
each additional ’3200 per month Number :! cesee: 42C

. *. — „« * 4 mmA *• o .•»• <  ̂*» Procort.cn of total

If offender is spcuse, relative, -5- variance re. • .  5..«

atcuair.tar.ee, cr esployec or 
arplayer sf via tin

5. Tvne of Counsel
If private cr p r e p a i d  -52

4. N f  ?'. «a 3 * r z a m i n i  Polity
_jTi-73 cctpared witn 13*5-76) (None)

Cases ir.vr.ith d e f e n d a n t  Inltiill" thertcd v i t h  Class 2 felony; offers* of 

nave been aisdtseanor.

li.-.jth tf prarstior. sentence treated as tero if r.o active prison ia-eicc.

lr.tresse :r totreasc far o-'tnees 1 
: t.ner Class 2 tffer.sce not 1. ted, 

ar.d n*;l:;:r.t her:tide; the csshine- - x .  ? .«■
* •  • •  • •  , •  *

upcris. \ vith se

iul: with deadly '

;« of the ur.listc

3C



M

Tnble VII-4. Class 3 Felonies ^ (Burglary, Larceny, and Receiving):

Estimated Effect on Prison Sentence Length - of Various

Factors

ractor

1 Specific Cffer.se of Conviction -

Burglary in occupied dwelling 
Unauthorized entry (nisd.)

2. Companion Felonv Case 

For each companion case

3. Cefendant's Criminal Record

For each prior felony conviction 
If an probation or parole a: tine 
of offense

- • Ceicr. cent's Characteristics

If unemployed 
If black 
If native *

5. Tvoe of C o un s e l

If private or pre-pa.d

6. Sentencing Jude a 

If "lenient"

7. Plea Bargaining Policy 

(1971-73 compared with 1973-76)

Effect: Presence of Factor
Estimated to Increase (+) or 
Reduce (-) Sentence Length by 
Percentage Shawn_______________

+5232 * 
- 3 2

+31

t57

*169

+ 53- 
+277 * 

+91

-39

(Nona)

Nam'cer c :  cases (N) • 19_9_

Fronortiop. af total 
variance enalalned (R-):

I
Cases in v.iich defendant initially charred with Class 3 felony; offense of 
conviction may have been misdemeanor.

Probation treat ad as zero if no active imprisons*.-. t imposed.

Increase or decrease is in comparison with sentence fcr othar Clnsc 2 of far.se s r.o: 
lu t e d ,  including other burglary, larceny, retsivlr.g stolon property, and malicious 
m.scn.ef, whose combined mean sentence was 3.7 months.

Sf.’.ccs arc os to-parad with "white" (ror.-rttivt, nar.-birz'i.) dtfendar.ts.

2.
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«»»
 

»»
•

Lilac c :  Presence o£ Paccar
Is cisaecd ca Increase. (-) or 
Reduce (-) Ser .car.ce Ler.gch by 

Pcccar Perccr.: a ce  Sr.avr._________________

1. S p e c i f i c  C f f a r . s a  a: C r r . v i c t i a r .  - 

P t l a r i c u s  and c h e c k  t -63%

2. Car.aar.ion Car.vic cion■

Par  e a c h  c o s p a n i a t i  c a r . v i c  c i o n  -11

2. Car en d c r c *  s C r i r c c r . a l  P.acard

D e f e r . ia r . c ’ s C h a r t e r e r  i s c i c s

female
.C age 2. 
older and vourjer) 

If b l a c k  
If r.a civ t *

26 (as crr.pared v i c h

-75

+133

*432

Y .r.bar of cases (3i): 194
Praac:
variar.ee >salalr.»I ‘(R-;: s ; *•sC >*

• * e cf C o u n s e l

* .* asaoir.csd -333

s ccr.cir.c Cidra

• / • • "ler.iftnc" -90
T J • • "...4m mm «W m t !326

::>••• P i ta  Sarra ir . i rc  Po l icy
(1974-73 car.? a red wi:h 1975-76) *117

Cases in vhieh :cf cr.dar.c - - . l c r a r r . e d  wish Class i felany; l i f i c u  of 
crr.viciian nay r.ave a«er. disc meaner.
?ra:r.:iar. creacftd as :sra if na accive i3.yri*ora«p.c irpascd.

Increase ar d : : r : u «  is ir. ccnpcrisor. vich s«r.:cr.ca far ochcr Class i offenses 
lisisf. ir.clcdir; f?r;cry. falsa ?r teens os. tnbaccle-u.-.c.crcdi: card fraud, r.r.d 

r«l.i:ad r*..scene .era. -«••• *••• ••• "•

•  ̂7 t  •  • l • ■ •  • ■ k*#t
•  » • • •  * J  m  •  S  *» J  * # « ■ » • •  We '  • daf end ar.ta.



Table V I I - o . Class 5 Felonies ^ (Drug Offenses): Estinncetl Effet:

on Prison Sentence Length - of Various Factors

ractor

1. Specific Of fansa of Conviction 3

Effect: Praser.ce of Factor
Estimated to Increase (+) or 
Reduce (-) Sentence Length by
Pcrcentaze Shown

Sale of narcotics to person age 
21 or older

+13 or:

2. Ccm.oar.ion Felony Cases

For each companion felony case +51
For each companion conviction +76
For each companion conviction of +57
a co-defendant

3. Defendant's Criminal Record

Number of cases (N): 255

Proportion of :o:cl 
variance enrlai.-.et (R-) : 492

i . Defer.dor.t's Characteristics

If black +167

For each prior falor.y conviction +134
If on probation or parole at time +133
of offense

5 . Cl tv ".There Court Loccted

If Fairbanks (as c o m p a r e d  w i t h  -49

A n c h o r a g e  and June-i)

5. New Plea 3araalr.inc Policy

(1374-73 compared with 1975-76) *233

Cases in which defendant initially chr.read with Class 5 felony: offonio of 
ccr.viction ray have been misdemeanor.

Probation t.catod cs zero if no active impriscmor.t Imposed.

Introtse is ir comparison v:ith icr.ter.to for orl.sr Cl.-.sr 5 iff ansae *.o; li*ctJ, 
including possession cf narcotics, sale and pcjx«»*ion of "H2S" uvtj'. or.i 
related misdemeanors, whose combined maun sentence "Ci 3.9 months.
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taoic "actors Having Significant x Association " with 
Likelihood of Active Sentence of Thirty Days or 
More, in Off ansa Classes 2, 3, A, and S.

Class 2 Casas (Violent Felonies Other Thar. Murder and Kldr.anoir.g)

Companion felony case (-)
Specific offense of car.vic cion was ra-i, P.obbary, Assault with Intent
to Kill, Assault with Dangerous weapon, or Felonious escape (+)
Prior convictions (f)
Controilir.c for -actors 1. 2. and 3:
Car.par.ion ccnvic tiers (*)
Defendant unemployed (■*•)
Defendant and victim had family, acquaintance, or employment relation­
ship (-)
Defendant's counsel was appointed (+) or privately paid (-)

less 3 Cases C3urtlarv. larceny, and P.ecaivir.gl

lompanion felony rase (-)
Specific offense of conviction was burglary or felonious larceny (-) 
Prior convictions (-)
co o H i n t  tor .-notors-■5 ! I. and 3:

[5.

D e f e n d . n t  w a s  cr. p r o b a t i o n  or parole (-r)

Defendant was black. or native (+)
Defendant was unemployed (+)
Defendant’s counsel was appointed (+), public defender (+), or private (-); 
defendant had no counsel (-)
Sentencing Judge was "strict" (*) or "lenient" C-)
New plea bargaining policy (+) - only ir. "low risk." case's; soe :t>:t of

raport]

H a s s  - Cases ~:aub. "ortar" Iree teliue:.:. Cue Chet'.-.s '.1

Prior convictions (**■)
Specific offense was forgery of deb: »  
Controlling for rectors 1 ir.d 2: 
Defendant was black or native («*•) 
Defendant was female (-)

3. Defendant had no counsel (-)
3. Sentencing Judge wes "strict" (*) or
7. New plea bargaining policy («•)

Lenient" (-)

y •  • All factors shewn have association slgr.ifLear.t a : .33 or less, unless other'isa 

indicated.

If fmotrr is assooiatal with L ’.or. sed likelihood of active scr.ter.oe. it Ls 
narked » ;  association with i oorcosao likelir.rod is f r.owr. by (-5.

3 4



T a b l e  7 I I-7 .  (Page 2)

D. Class 5 Cases (Drug Offenses)

1. C o m p a n i o n  felony case (+)

2. S p e c i f i c  offense was sale or possession of narcotics (+)

3. P r i o r  convictions (■;■)

C o n t r o l l i n g  far Factors 1. 2, and 3 :

1. D e f e n d a n t  w a s . o n  p r obation or parole (-)

3. D e f e n d a n t  w as black or native (+) [Significant at .07]

6 . M e w  ple a  bargaining policy (-r) [Significant at .17.1
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A P P E N D I X  II

N C I N G  R E C O M M E N D A T I O N  G U I D E L I N E  

T H E  V E R A  I N S T I T U T E  O F  J U S T I C E

b r o n x  s e n t e n c i n g  p r o j e c t



A P P E N D I X  H .  S E N T E N C I N G  R E C O M M E N D A T I O N

G U I D E L I N E S

V Z R ' I N S T I T U T E  O F  J U S T I C E

3 R 0 N X S E N T E N C I N G  P R O J E C T  

SENTENCING GUIDELINES 

FAMILY TIES

■♦■3 Lives with spouse.

+2 Lives with children, with or without another family member.

+2 Supports spouse or children, with or without supporting 
another family member.

+2 Supports one or more family members voluntarily.

+1 Supports a non-family person voluntarily.

+1 Has been living with a family member other than spouse cr 
children.

+1 Has been living with a non-family person fcr the pasc six months, 

0 Hone of the above.

N O T E : " S p ouse" includes a legal spouse, or any person of the 
opposite sex with when the defendant has lived in a 
conjugal relationship continuously -or at least six 
months.

"Family member" includes any person related to the 
defendant by blood or adoption, including half and 
step relatives.

EMPLOYMENT 

*4 Present job three months or more.

•♦■3 Present and prior jobs six months or more.

+3 Person at heme caring for children.

♦2 Present and prior jobs three months or more.

•♦•2 Present job less than three months.

*2 Attending school, or receiving a pension or social security, 
or unemployed due to a medical disability.
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-r2 P r i o r  job t h r e e  m o n t h s  or m o r e  w h i c h  t e r m i n a t e d  u p o n  arrest.

+i R e c e i v i n g  u n e m p l o y m e n t ,  or w o m a n  s u p p o r t e d  b y  h u s b a n d .

-1 J o b  c o m m i t m e n t .

0 N o n e  of the above.

N C T E :  In o r d e r  to b e * a b l e  to a d d  p r e s e n t  and p r i o r  jobs,

t h e r e  m u s t  b e  no m o r e  t h a n  a t w o - w e e k  h i a t u s  b e t w e e n  

e a c h  job.

"Present, job" m e a n s  one to w h i c h  the d e f e n d a n t ' s  e m p l o y e r  

h a s  s t a t e d  h e  c a n  r e t u r n  if h e  is in c u s t o d y  d u r i n g  the 

p e n d e n c y  o f  the case.

P R I O R  R E C O R D

-4 No a r r e s t s  ever.

*2 No c o n v i c t i o n s  w i t h i n  3 years.

If at least o n e  f e l o n y  or m i s d e m e a n o r  c o n v i c t i o n  o c c u r r e d  

w i t h i n  the la s t  e i g h t  years, u s e  the f o l l o w i n g  c h a r t :

N u m b e r  of m i s d e m e a n o r s  in total t r i e r  r e c o r d

N u m b e r  of 

f e l o n i e s  in 

t o t a l  p r i o r  

r e c o r d 0 1 3

4 r—

m e r e

A t  l e a s t  4, 

all w i t h i n  

12 v e a r s

0
1

0 -L _ 2 -3 A

1— •  I • -1 -2 -3 -4 ••f

2 or m o r e

1

1 -3 -3 -4 -4 -4 -4

A c  l e a s t  2, 
b o t h  w i t h i n  

12 v e a r s - 4 -4 -4 -4 -4 . .  — 4 . . . .

N O T E :  If the a r r e s t  d a t e  of the l a s t  p r i o r  c a s e  o c c u r r e d

w i t h i n  6 m o n t h s  o f  the c o n v i c t i o n  d a t a  of the p r e s e n t  

case, d e d u c t  1 p o i n t  fr o m  w h a t e v e r  score a p p e a r s  in 

the cha r t .  0

+3
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l8th September 1973

Dr. Mel Martin, 
Alaska Court System, 

3031 K S t . ,
^1*01*072^ 0 f
Alaska 995^1

Sear Mr. Mar^is,

As I remarked is cur telephone discussion of this afternoon, I 

see no reason why I sr.cuid non advise you ox* the views which I 

have expressed to the U.C.L.'J. (Prison Project).

In ay first letter to than I suggested that any attempt to 

seek '’redress” in the court3 sight be ill-advised. While it 

seened to me that the research was conducted quite carefully by 

people who knew what they were about, there were nany difficulties. 

Per t h e m  ere, I noted that whoever had conducted the study seen ad 

to be very honest and that they too were clearly seeking the sane 

reals as the U.C.L.U. (cr nearly sc), thus the best neve night be 

to 3 a e k  cooperation rather than 50 for a court battle.

I ncved further in this direction in ay letter of the l;th September 

(copy enclosed). In this I specifically suggest negotiation 

between the "interested parties” and volunteer ny services if 

this would seen helpful.

feu will appreciate that this dees r.ot near that under certain 

circumstances I would refuse to give "expert tastinony" —  I ic 

not reject litigaticn in principle. It is tot usually ny preferred

strategy*

May I a«suae that you nave disclosed to the V.C.1.1*. the results 

of any further findings, m d  that t.ter* is "disclosure” cr. all tain, 

issues ?

sincerely yours
• • 

sr>-cc- c» .v.s“'ca • 1 • sj- :-| v . * " S . “v  ;> m .v 'X*- i '  > .J- :*■ . ,va1* v3”T“  a* S' .?  • - .? a\ - ' S • *;»« ' CCCC
«i0"



MTH6 uniMeSlTY^ME^nv
15th 9 ep te - t e r  1978

Dr. Ra lph  I .  t n o w l e s  J r . ,
N a t i o n a l  P r i s o n  P r o j e c t ,
1346, C o n n e c t i c u t  A v e . ,  
s u i t e  1031,
' . ' a sh in c to n , D.C 20C36 

r e a r  N r .  Know le s ,  <

r e :  A l a s k a  S e n t e n c in g  S tu d y
Th i s  i s  a f o l l o w - u p  o f  my l e t t e r  o f  th e  4th September and 
r e l a t e s  t o  d i s c u s s i o n s  w i t h  you s i n c e  t h a t  d a t e  and f u r t h e r  
i n f o rm a t i o n  from v c u r  A la s k a  o f f i c e .
I  was r e q u e s t e d  t o  c o n s i d e r  f u r t h e r  i n f o rm a t i o n  wh ich  I  
m ich t  r e q u i r e  i n  o r d e r  to  re  a b l e  t o  t e s t i f y  to  th e  v a l i d i t y  
o f  th e  f i n d i n g s  o f  th e  " s t u d y " ,  and to  s u c q e s t  k i n d s  c f  
a n a l y s e s  w h ich  m ic h t  be u s e f u l  i n  c o u r t .
I t  wou ld  be h e l p f u l  to  see th e  c o r r e l a t i o n  m a t r i x ,  and to  
knew the  p r e c i s e  (n) v a l u e s  f o r  th e  s e v e r a l  a n a l y s e s ,  as 
w e l l  as th e  l e v e l s  o f  s i g n i f i c a n c e  (o r  p r e f e r a v l y  " e s t im a t i o n " ) 
and th e  t e s t s  u s e d .
In  r a r t i c u l a r  i t  wou ld  be h e l p f u l  t o  k n e w  n r e c i s e i y  what 
en de a vo u r s  were  mace to  t e s t  th e  power o f  t h e  e q u a t i o n s  w i t h  
" r a c e "  f a c t o r s  removed .  I s  i t  r c s ' i b l e  t o  t a k e  " r a c e "
( r a t h e r  than  s e n t e n c e )  as th e  " c r :  s r i o n " ,  and t o  see 
what k i n d s  o f  e q u a t i o n s  and what w e i c h t s  a r e  r e q u i r e d  to  
c r e d i c t  " r a c e "  o f  th e  a c c u s e d  ?
I t  i s  p r o b a b l e  t h a t  " r a c e "  i s  a p ro xy  v a r i a b l e  f o r  e t h e r s  
wh ich  a r e  n e t  i n c l u d e d  in  th e  a n a l y s i s .  I  can t h i n k  o f  no 
p r o x i e s  w h ich  wou ld  no t  r e v e a l  an e q u a l l y  u n d e s i r a b l e  s t a t e  
c f  a f f a i r s  v-ith r e c a r d  to  d i s p o s i t i o n s  o f  o f f e n d e r s .  however ,  
th e  p o in t  w i l l  have t o  be c o n s i d e r e d  and m a g i c s  a r g u e d .
* : r  examp le ,  th e  Judge r i c h t  w e l l  t a k e  i n t o  a c c o u n t  th e
demeanour o f  t h e  a c c u s e d ,  p a r t i c u l a r l y  i f  he were to  go
i n t o  th e  w i t n e s s  box on h i s  own b e h a l f .  I f  th e  Judge th o u g h t
t h a t  t h e  a c c u s e d  was n e t  a c r e d i b l e  w i t n e s s ,  he m igh t
g i v e  an added p e n a l t y  f o r  t h i s  — r a t h e r  l i k e  a c c r . s i d e r a t i c n
c f  ce r1u-v .  c f  c o u r s e ,  I  a c r e e  t h a t  a p e n a l t y  s h o u ld  no t  be
g i v e n  in ur .proven o f f e n c e ,  b u t  t h i s  i s ,  I  b e l i e v e ,  o f t e n
done, o f t e n  J u s t i f i e d  as a r e a s o n a b l e  s e n t e n c i n g
s r a c t i u - .

e-
There a r e  -any o t h e r  ways in  wh ic h  c u l t u . e l  baokcrour .d car. 
I n f l u e n c e  b e h a v i o u r  i n  c o u r t , and i t  i s ,  r e r h a r s ,  th e  
b e h a v io u r  i n  c o u r t  w h ich  i s  t a k e n  i n t o  c o n s i d e r a t i o n ,  n e t

school c* csivinal ju s r i c i  • s ’e^er-as'e
i ‘ 5 J . \ iV8*StTV Q P  NSvV YOSK AT A 1. S A N V  .  *4 C C ’.VASHINQTCN  A v e N U i  .  A C l A N V  S S . V  » C " *  13003
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the s e c i a l  b a c k g r o u n d .  H o wever, n o  lees an o rrar izaticr. 
than the V I S A  r e c a r d  it as r e a e c n a b l e  to t a k e  s o c i a l  
f a c t o r s  into a c c o u n t  in the c r a n t i n c  cf hail. J o b  and 
r e s i d e n c e  « t a b i i i t v  a r e  a r o u s e  as r e l e v a n t  f a c t o r s .  ‘..'e 
k n o w  t h a t  d e t e n t i o n  n a v  p r e j u d i c e  the o'rtaini.nc cf e v i d e n c e  
hy  the a c c u s e d ,  hut this 1« not the- •’t i n t  in this case.
I w c u i d  o n l y  n o t e  t;.at b e i n g  cf a p a r t i c u l a r  r a c i a l  
c r o u p  is n o t  ir.d^rendant c *  s o c i a l  c l a « s # i.-.core, e d u c a t i o n  
job s t a b i l i t y  and -'any o t h e r  «cciai, e c o n o m i c  and c u l t u r a l  
f a c t o r s .  T h u s  " r a c e "  (as such) r a y  net be the f a c t o r  
w h i c h  i n f l u e n c e d  the d e c i s i o n s  w h i c h  s e e r  b i a s s e d  w h e n  w e  
take n o t e  cf  "race". r.acs is a c o e d  p r o x y  for rar.y 
i * c t c r s .  ,

As an e x a r p l e  f r o m  a n o t h e r  field of  s t a t i s t i c a l  a n a l y s i s .
It is weil-V.ncwn in r e d i c a l  researc.-, ( p a r t i c u l a r l y  in 
e p i d e m i o l o g i c a l  r e s e a r c h )  th a t  the i-fan.t - o r t a l i t v  rate 
is cr.e c f  the b e t t e r ,  if .net the best, p r o x y  for a w h o l e  
c o l l e c t i o n  of  s o c i a l  clas« and c u l t u r a l  f a c t o r s .  For 
p u r r c s e e  of e p i der.iolocical r e s e a r c h ,  this is a u s e f u l  
fact. yc cr.e w c u l d  c l a i m  t h a t  the i n f o r m a t i o n  was 
c o l l e c t e d  u n e t h i c a l l y ,  n o r  that i n f a n t  m o r t a l i t y  rates 
w e r e  i n f l u e n c i n g  d e a t h  f r o m  lunc c a n c e r  —  b u t  the rates 
c o r r e l a t e  h i g h l y  (cr used to w h e n  I w a s  w o r k i n g  in this 
field). It is r.ot p o s s i b l e  to d i s e n t a n c l e  t h e  d i f f e r e n t  
factors in m u c h  e r i d e r i c l c c i c a i  r e s e a r c h ,  and for s i T i l a r  
s t a t i s t i c a l  m c t h c d o l c c i c a 1 r easons, it is e q u a l l y  d i f f i c u l t  
in this k i n d  cf r e s e a r c h  a lso.

Ho w e v e r ,  this u n c e r t a i n t y  dees net, I think, - r a n  that 
a case c a n n o t  be - a d e  cut alor.c the lines y o u  h a v e  in - ind.
If it is c l a i m e d  t h a t  the o p e r a t i v e  f a c t o r  was r.ot "race"
but " s o m e t h i n g  e l s e " ,  is it net up to t h e s e  w h o  c l ain 
that it is " s o m e t h i n g  e l s e "  at least to c o - e  f o r w a r d  w i t h  
h a l f  an idea as to w h a t  it m i c h t  be ? As I say, I c a n n o t  
t h i n k  of a n y  f a c t o r  w h i . h  w c u l d  be d e f e n s i b l e  a n d  yet w h i c h  
could a c c o u n t  for the o b s e r v e d  c o r r e l a t i o n s .

It w o u l d  be n e c e s s a r y  to t r y  to m e e t  o c s s i b l e  s u g g e s t i o n s  
as to f a c t o r s  f o r  w h i c h  " r a c e "  was a c t i n g  as a p r o x y  in 
o r d e r  to be ab l e  to r e s c c n d  t o  s u c h  s u g g e s t i o n s .  F u r t h e r­
more, it w o u l d  s e e n  e s s e n t i a l  for s u c h  a n a l y s e s  t o  be
m a d e  f r o m  t h e  s t a t i s t i c a l  crofessior.al v i e w p o i n t .

If the a d d i t i o n a l  a n a l y s e s  c o n e  uc w i t h  the sa n e  patterns, 
then it s h o u l d  be p o s s i b l e  to p r o v i d e  a derenstrstior. for 
r.cn-statisticiar.s of the n a t u r e  cf the e f f e c t s  invol v e d .
A ca s e  d i s p o s e d  o f  b y  j u d g e  (a) s h o u l d  be c a r e f u l l y  
" o r o f i l e d "  a n d  n a p p e d  a g a i n s t  a case w h i c h  r o d # 1 led the 
same p r o f i l e  w i t h  J u d c e  (b)s this s h o u l d  le d o n e  for a 
r.u-ber o f  ca s e s .  The " r a t i o n a l "  s e n t e n c e  e a c h  o f f e n d e r  
w o u l d  h a v e  r e c e i v e d  or. the a s s u m p t i o n  t h a t  a - c t h e r  Judge 
ha d  d i » o c « e d  of his css* c o u l d  be c a l c u l a t e d .  (In 
s t a t i s t i c a l  t e r n s ,  tr.ii v c u . c  re toe • e x o e c t e o  va.ue- 
cf the s e n t e n c e ) .



It is t v  u n d e r s t a n d i n g  h o w e v e r ,  t h a t  m a n y  o f f e n d e r s  
s e n t e n c e d  in A l a s k a  a r e  p a s s e d  e v e r  to t h e  F e d e r a l  s y s t e m  
a f t e r  t h e  h e a r i n g s .  if this is so, t h e n  the s e n t e n c e s  
g i v e n  w o u l d  be o f  r.o c o n s e q u e n c e ,  s i n c e  t h s  F e d e r a l  
P a r o l e  H o a r d  w o u l d  use the g u i d e l i n e s  ( w h i c h  w e r e  
d e v e l o p e d  b y  a p r o j e c t  u n d e r  m y  d i r e c t i o n ) ,  a n d  a n y  
d i s p a r i t i e s  w o u l d  ba i r o n e d  out. C e r t a i n l y  " r a c e "
(nor a n y  s u r r o g a t e  f a c t o r s  for race) w o u l d  not w e i g h  
in t h e  t w o  f a c t o r s  w h i c h  are the b a s i s  c f  the g u i d e l i n e  
t a b l e s .  (The two d i m e n s i o n s  are " s e r i o u s n e s s  c f  o f f e n c e "  
a n d  " s a l i e n t  f a c t o r  score", w h i c h  is m a i n l y  p r i o r  rec o r d ) .
It w o u l d  be d i f f i c u l t  to  s u s t a i n  the a r g u m e n t  t h a t  
p r i o r  c r i m i n a l  r e c o r d  is a " p r o x y "  v a r i a b l e  f c r  "race", 
and t h a t  it s h o u l d  t h e r e f o r e  be i g n o r e d .  Th i s  is, of 
cour s e ,  t h e  e x t r e m e  r a d i c a l  v i e w p o i n t ,  b u t  the c o u r t s  
a r e  u n l i k e l y  t o  find t h i s  c o n v i n c i n g .

It w o u l d  s e e m  u n s a t i s f a c t o r y  to a t t a c k  " s e n t e n c e "  if 
it w e r e  p u r e l y  n o t i o n a l ,  h a v i n c  n o  e f f e c t  u p o n  the 
p u n i s h m e n t  a c t u a l l y  s u f f e r e d .  I a m  n o t  a w a r e  c f  the 
p r o p o r t i o n s  of  o f f e n d e r s  w h o  are p a s s e d  e v e r  to the 
F e d e r a l  s y s t e m .  Hut if t h e r e  a r e  any, p a r t i c u l a r l y ,  
a n y  a m o n g  the c a ses w h i c h  form t h e  - a i n  s t e m  c f  the c u r r e n t  
a r g u m e n t ,  t h e n  t h e s e  s h o u l d  be e x a m i n e d  s e p a r a t e l y .

A n o t h e r  f a c t o r  m a y  be t h e  olea n e c o t i a t i c n  p r a c t i c e .
J u d g e s  m a y  be r e f l e c t i n g  t h e  p r o s e c u t o r i a l  r e t t e r n s  t h r o u g h  
plea b a r g a i n i n g  r a t h e r  t h a n  t h e m s e l v e s  t h e  b i a s s  ir.c agents.
It w o u l d  be i n t e r e s t i n g  t o  e x a m i n e  t h e  P . 3 . I .  p r e p a r e d  
b y  the p r o c a t i o n  o f f i c e r s ,  w i t h  s p e c i a l  r e g a r d  to t h e i r  
r e c o m m e n d a t i o n s  for d i s p o s i t i o n .  W e  k n o w  f r o m  p r i o r  
r e s e a r c h  ( C a r t e r  a n d  W i l k i n s )  t h a t  j u d g e s  t e n d  to 
r a t i f y  t h e  p r o b a t i o n  o f f i c e r ' s  r e c o m m e n d a t i o n s  for 
s e n t e n c e .  P e r h a p s  it is the p r o b a t i o n  o f f i c e r s  w h o  d o  
n o t  w i s h  t o  h a v e  c e r t a i n  " c l i e n t s "  a l l o c a t e d  to t h e m  w h i c h  
is a m a j o r  f a c t o r  in the a p p a r e n t  b i a s  of the judges.
T h i s  t h o u g h t  c a n n o t  be d i s m i s s e d  —  s o c i a l  c a s e  w o r k e r s  
h a v e  t h e i r  p r e j u d i c e s  t o o  I So, w h o  s h o u l d  be "in the 
d o c k ? "  —  t h e  judoej the p r o s e c u t o r ?  t h e  p r o b a t i o n  
o f f i c e r ?  o r  w h o  e l s e  ? cf c o u r s e ,  t h e  J u d g e  is " r e s p o n s i b l e "
f o r  the d e t e r m i n a t i o n  o f  d i s p o s i t i o n ,  b u t  t h e  a l l o c a t i o n  
j f  b l a m e  w i l l  n o t  s o l v e  the p r o b l e m ,  e s p e  i a l l y  if ths 
p r o b l e m  lies e l s e w h e r e  I

I an  m u c h  m o r e  i n t e r e s t e d  in d e v e l o c i n c  r e m e d i a l  m e a s u r e s  
f m r  the d i s p a r i t y  w h i c h  I can a c c e n t  as "a g i v e n " ,  t h a n  
I a n  at t r y i n g  to p l a c e  b i a n e  on a n y  o f  the a c t o r s  in 
t h e  s y s t e n .

P e r h a p s  r a t h e r  t h a n  act as " e x p e r t  w i t n e s s "  for the 
p r o s e c u t i o n  (or e t h e r )  I m i g h t  be - o r e  u s e f u l  as a 
m e d i a t o r  b e t w e e n  the i n t e r e s t e d  p a r t i e s  7 C l e a r l y  
s o m e t h i n g  has t o  be done, b u t  it m a y  ce t h a t  n e g o t i a t i o n  
r a t h e r  t h a n  l i t i g a t i o n  w c u i d  cay o f f  b e t t e r  7
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M a r c h  20, 1 9 7 9

S e n a t o r  J o h n  S a c k e t t  
A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  S a c k e t t :

A  m e m b e r  o f  y o u r  s t a f f  r e c e n t l y  r e q u e s t e d  i n f o r m a t i o n  c o n­
c e r n i n g  a v a i l a b l e  f u n d s  f o r  a p r o j e c t  s u b m i t t e d  b y  tjhe 
A l a s k a  J u d i c i a l  C o u n c i l  t o  e x a m i n e  r a c i a l  b i a s  a n d  d i s c n m i  
n a t i o n  in t h e  j u s t i c e  s y s t e m .  T h e  G o v e r n o r  s C o m m i s s i o n  
t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  h a s  t e n a t x v c l y  a l l o c a t e d  
$ 5 5 , 0 0 0  f r o m  s u p p l e m e n t a l  f u n d s  t o  s u c h  a p r o j e c t .  It 'il 
b e  n e c e s s a r y ,  h o w e v e r ,  f o r  t h e  J u d i c i a l  C o u n c i l  to  p r e s e n t  
t h e  a p p l i c a t i o n  in the p r o p e r  f o r m  b e f o r e  i t  c a n  b e  c o n s i d e r e d .

I t  is m y  u n d e r s t a n d i n g  f r o m  t h e  p r o p o s a l  s u b m i t t e d  t o  o u r  
a g e n c y  t h c t  m o r e  t h a n  $ 5 5 , 0 0 0  w o u l d  b e  n e c e s s a r y  in o r d e r  t o  
c a r r y  o u t  t h e  p r o j e c t .  If t h e  G o v e r n o r ' s  C o m m i s s i o n  w e r e  t o  
m a k e  a d d i t i o n a l  m o n i e s  a v a i l a b l e  f o r  t h e  J u d i c i a l  C o u n c i l  
S t u d y , s u c h  f u n d s  w o u l d  h a v e  to c o m e  f r o m  o t h e r  p r o j e c t s  a n d  

p r o g r a m s  w h i c h  h a v e  bc€;n i d e n t i f i e d  f o r  lunding.

S i n c e r e l y ,

\\
C h a r l e s  C. A d a m s ,  Jr. 
E x e c u t i v e  D i r e c t o r .
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Introduced: 2/14/79
R e f e n e d :  Judiciary and
Finance

BY ANDERSON, FULLER, 
HURLBERT, MARTIN, MILLER, 
MUNSON, OSTERBACK, PARR 

' IN THE HOUSE AND SCHAEFFER

2 HOUSE BILL NO. 195 am

3 IN T HE LEGISLATURE O F  THE STATE OF ALASKA

« ELEVENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act providing for an advisory committee on Judicial

i sentencing practices: and providing for an effective

8 date."

9 BE IT ENACTED BY T HE LEGISLATURE O F  THE STATE OF ALASKA:

10 * Section 1. ADVISORY COMMITTEE ON JUDICIAL S E N T ENCING PRACTICES. There 

n  is established the Advisory Committee on Judicial Sen t e n c i n g  Practices as a 

I? temporary committee to assist the Judicial Council in its review, investiga- 

13 tion, and formulation of responses to problems and concerns a r i sing out of 

u  the Judicial Council's findings of apparent d iscrimination in the sentencing 

is I of minority persons convicted of crimes in the courts of the state.

is * Sec. 2. MEMBERSHIP, (a) The Advisory Committee on Judicial S e n t encing 

1/ | Practices is composed of nine members, selected as follows:

is (1) three members, appointed by the Judicial Council, w h» shall be

broadly representative of criminal Justice agencies:

70 (2) three Alaska Natives, one appointed by the governor, and one

3i by the presiding officer of each houae of the legislature:

77 (3) two Blacks, one appointed by the presiding officer of each

73 house of the legislature: and

7 4 i (*) one m e m b e r  from another minority, appointed hy the governor.

76 | (^) Appointments shall be made with due consideration to the avalla-

blllty and wllllngnesa of an appointee to devote the lime and efforts neces- 

7/ * * ry 1° permit the committee to function effectively, and with regard to the 

76 jdegree of commitment of an appointee to the principle of equal justice under 

2 ^| law for all people. Appointments shall be without regard to political a f f i l­
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iation, and shall be made, If possible, within 2 0 days of the effective date 

of this Act, or of the effective date of any vacancy In the membership of the

c o m m i t t e e .

(c) Vacancies In office shall be appointed In the manner provided In 

(a) of this section.

* Sec. 3. COMPENSATION. The members of the Advisory Committee on J u d i­

cial S e n t encing Practices do not receive compensation for their services, but 

they are entitled to the same travel pay and per diem as state officials and 

e m p l o y e e s .

* Sec. A. CHAIRMAN AND VICE-CHAIRMAN. The members of the Advisory C o m­

mittee on Judicial Sentencing Practices shall elect a chairman and vice- 

chairman from the members of the committee.

* Sec. 5. MEETINGS, The Advisory Committee on Judicial S e n tencing P r a c­

tices slial 1 meet at least once e v e r y _two months to carry out its duties under 

this Act. The first meeting of the committee shall he convened at the call 

ot the chairman of the Alaska Judicial Council not later than 20 days

foltowing appointment of the nine members of the committee.

* Sec. 6 . DUTIES. The Advisory r-ramitteo on Judicial Sen t e n c i n g  I’rac- 

ticca shall

(1) receive and review reports concerning sentencing, correction, 

probation, and parole practices and procedures, with particular regard to the 

treatment of Individuals who are members of racial or cultural minorities!

(2 ) hold public hearings and meetings to determine whether racial 

or cultur ' minorities are being unfairly disadvantaged in their Involvement 

with the criminal Justice system! and

( 1 ) complete a report with recommendations for the correction of 

abuses and violations of the civil rights of racial or cultural minorities 

that may Ik* found to exist In the criminal justice system, furnishing copies 

to the Judicial Council, the governor and the presiding officer of each house

-2- HR 19} am



1 of the legislature not later than February x, 1980.

2 * Sec. 7. TERMINATION. The Advisory Committee on Judicial Sentencing

3 Practices terminates February 29, 1980.

4 * Sec. 8 . EFFECTIVE DATE. This Act takes effect immediately in accor

5 dance with AS 01.10.070(c).
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STATE AFFAIRS COMMITTEE 

April 2, 1979

SUMMARY

This legislation establishes a temporary advisory committee on the 

Judicial Council to review apparent discrimination in minority sentencing. 

It terminates February 29, 1980.

RELATED LEGISLATION

HB 195 is one of three bills submitted as a package by Representative 

Anderson. The status of the other bills is: HCU J> has passed the House

and Senate; HB 19b is in the Senate Rules Committee.



S T A T E  AFFAIRS COMMITTEE 

April 2, 1979

SUMMARY

This legislation establishes a temporary advisory committee on the 

J u d i c i a l  Council to review apparent discrimination in minority sentencing. 

It terminates February 29, 1980.

R E L ATED LEGISLATION

HB 195 is one of three bills submitted as a package by Representative

Anderson. T h e  status of the other bills is: HCR 5 has passed the House

and Senate; HB 196 is in the Senate Rules Committee.

(r o *  A /  &

? t^ood <4* ^  'Trteujii y4i4.-\c ' J



- yjju flp.-y
f i t  -  Z

Introduced: 2/1A /79 
Referred: Judiciary and
Finance

Funding Information
General Fund $90,000 
Other Funds -0-

590,000 BY ANDERSON.FULLER,HURLBERT, 
M A R T I N ,M I L L E R . M U N S O N .OSTERBACK, 
PARR A ND S CHAEFFERIN THE HOUSE

HOUSE BILL NO. 196

IN THE LEGISLATURE OF THE STATE OF ALASKA

ELEVENTH LEGISIATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act making a special appropriation to the Judicial

BE IT ENACTED SY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $05,000 is appropriated from the general fund to 

the Judicial Council to provide for the expenses of persons temporarily 

employed as statisticians and investigators in conjunction with r eview and 

lysis of Judicial sentencing practices.

* Sec. 2. The sum of $5,000 is appropriated from the general fund to the 

Judicial Council for transportation of the members of the Committee 

on Judicial Sentencing Practices.

* Sec. J. The unexpended and unobligated portion of the appropriations 

made in this Act lapses into the general fund March 31, 1980.

* Sec. A. This Act takes effect immediately in accordance with AS 01.10.-

Jouncilj and providing for an effective date."



----------------------

sliyST: Alaska Judicial Council, Investigation of Judicial Sentencing Practices

i. Investigator:

February 13. 1979

a) Coders: a t  $937.50/nonth + 91  b e n e f its ,
x  6 .4  months = $32,703

b) E va lu a tio n  M e thodo log is t, p a rt- tu n a ,
$95S.40/mo. x  9 u m th s  +  b e n e fits  = 9,108 *

c) S t a t is t ic a l  A d v iso r, 50 hours a t  $16.8S /hr. = 844

d) Computer Programmer, $500/month x  8 m onths = 4,000

e) Data A n a ly s t, 5 .5  months = 8,053

S ub to ta l, In v e s tig a to rs  = $56,955

I I . S ta f f  T rave l

5 Coders, coding sup erv iso r and e va lu a tio n  
m e thodo log is t based in  Anchorage. T rave l 
costs and per d ien  to  Barrow, B e th e l, Fa irbanks,
Juneau, K cna i, Ketch ikan, Kociak, ’Jane, and
S itk a . = $15,850

I I I .  O .r.rr a c tu a l and Other

a) Kevpinch charges, estim ated, fo r  1700 defendants,
3-4 cards pe r defendant “  $ 1,500

b) Computer charges, average per ment.., $1166.67 = 10,500

c) S upp lies • “  195

S u b to ta l, C on trac tu a l « $12,195

T o ta l, In v e s t ig a t iv e  Expenses a $85,000

A f.t c . Beard T ra ve l — |WS I-1 fT ”

TVsr.sporta tion o f  rv  fibers c f  the A dv isor,• C o x d tte e  on
J u d ic ia l Sentencing P rac tices  t<* m eetings: n $ 5,000

Toral, State General Funds -  $90,000



THE LEGISLATURE OF THE STATE OF ALASKA 
ELEVENTH LEGISLATURE

JdB_LSfL

FISCAL N O TE.

HPREQUEST
H ill/R esolution N o .__________________________________________
T it le . Sppr . ia l  Ap p r o p r ia t io n  In  t.hp J u d ic ia l  C o u n c il 
Requested bv Hnt i r p J u d ic ia r y  r.nmmitt.pp Date ?/?•>,//o

II . F ISC AL D E T A IL  
Agency Affected J u d i c i a l  Counc i l
Program Category A ffected Arfmi n i s t r a t i n n  Q f_.Ju<tt.ifp
BRU, Program, or Subprogram ^) A ffected J u d i c i a l f n u n r i l ____________________________ _
(N ote : I f  more than one budg component is affected, separate linc-itcm  amounts and fu n d h g  fo r each 

• component in  the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 79 FY 00 FY81 FY 82 FY 83 FY 04
]0Q PERSONAL SERVICES 57
210 TRAVEL 21i?
400 COMMODITIES
500 EOUIPMENT *
600 ! AND k  STR I CTURES
700 GRANTS. CLAIMS. ETC.

T O TA L 90,0u0

FU N D IN G  (T li ids o f Dollars)

GENER\L FUND 90,000
FEDERAL FUNDS
OTHER (Specify Fund Sourcel

POSITION'S 
FULL TIME _ -n.

•

JWK.T JLM.t -0-
t e m p o r a r y 9

I I I .  AN A LY SIS  (See Fiscal Note Preparation Instructions, Section I I I )

IV . D ATE 2/23/79

O riginal Legislative Finance 
cc t tu th f l  and Management

Prime Spunsor si usl Legislator Named)

lEPAREDABY ■■ ■ ■--------
3ENCY
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Introduced: 2/14/79
Referred. Jud i c i a r y  and 
Finance

IN THE HOUSE

BY ANDERSON,FULLER,HURLBERT, 
M A R I I N ,M I L L E R ,M U N S O N ,O S T E R B A C K , 
PARR AND SCHAEFFER

HOUSE CONCURRENT RESOLUTION NO. 5 am

IN THE LEGISLATURE OF THE STATE OF ALASKA

ELEVENTH LEGISLATURE - FIRST SESSION

Urging the Judicial Council to c o m­

plete its review and ma k e  recommends 

tions in the matter of judicial 

sentencing practices.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the / laska Judicial Council conducted a study including 1,433 

sentences in felony cases rendered in the Superior Courts at Anchorage, 

Fairbanks and Juneau between 1974 and 1976; and

WHEREAS it was the conclusion of that report that Alaska Natives and 

Blacks apparently received longer sentences and were den'ed probation me e 

often than other defendants who had been convicted of the same crimes under 

similar circumstances, and who had substantially similar criminal records;

BF. IT RESOLVED by the Alaska State Legislature that It respectfully 

requests the Alaska Judicial Council to extend and complete its report on the 

sentencing practices of A l aska courts by

ll) compiling and analyzing data on all felony sentence* rendered 

between August, 1976 and the present date, including sentences for c o n v i c­

tions in the superior courts sitting in cotrmunities which were not covered in 

the earlier study, including rural Alaska, to determine w h e ther the present 

findings of apparent racial disparity of sentencing also obtain in other 

locations and in the years since August, 1976;

(2 ) expanding tho data collocted and analyzed to include s e n t e n c­

ing practices of the district courts;

(3 ) examining sentencing records of the superior and district 

courts to determine w h e ther there Is a pattern to sentencing based on race;

-1 HCR 5 am
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1

» ♦

(4) m o d i f y i n g  and expanding upon the research methods, when n e c e s­

4

•

•

) sary, in order to determine whether the apparent disadvantages suffered by

.1 Alaska Natives and Blacks as evidenced in the Judicial Council's findings may

• 1 be attributable, w h o l l y  or partially, to decisions of other criminal justice

agencies which advise or inform the courts and w h i c h  m ay help shape the

f. ultimate sentence;

; (5) identifying all points within the criminal justi. •* system at

H wh< h a defendant may be disadvantaged on account of his race; ard

0 (6 ) w o r k i n g  closely wit h  representatives of the minorities

t i ) affected as well as wi t h  criminal Justice agency representatives and p e r­

1 1
sonnel, making recommendations for positive remedias to correct inequities

Vi

1.1

w h i c h  may be suffered by Alaska Natives, Blacks and minority members in 

the administration of criminal justice.

1 4

I S

I I I

1 /

I I I

t'»

/ii

J1

11

1

•'4
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. ’ I I
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HB 195 a m  - P r o v i d i n g  for an A d v i s o r y  C o m m i ttee on J u d i c i a l  
S e n t e n c i n g  Practices.

Sec. 1 - A D V I S O R Y  C O M M I T T E E  ON J U D I C I A L  S E N T E N C I N G  P R A C T I C E S

This sectio n es tabl i s h e s  an A d v i s o r y  C o m m i t t e e  on J u d i c i a l  

S e n t e n c i n g  P r a c ti ces as a t emporary committee to a s s i s t  

the J u d i c i a l  Council in its review, i n v e s t i g a t i o n  and 

fo r m u l a t i o n  of responses  to the alleged  prob lems of 

s e n t e n c i n g  d i s c r i m i n a t i o n  of m i n o r i t y  persons in the 

courts o f  the state.

Sec. 2 - M E M B E R S H I P

(a) P r o vi des that the com mittee be composed  of nine

members: three repres e n t a t i v e s  of crimina l j u s t i c e  

agencies, three A l a s k a  Natives, 2 Blacks and one 

m e m b e r  of a n o ther minority.

(b> P r o vi des that m e m b e r s  be chosen w i t h  c o n s i d e r a t i o n  

of their w i l l i n g n e s s  to put in the time and effort 

n e c e s s a r y  for the committee to function ef fect i v e l y .  

Provides m e m b e r s  be a p p o inted wlthj ut regard to 

political a f f i l i a t i o n  and that they be a p p o i n t e d  

w i t h i n  2D days of the e f f e ctive  date of this act or 

w i t h i n  20 days of any v a cancy on the committee.

(c) Provides vacancies be filled in a c c o r d a n c e  w i t h  ( a ) .

Sec. 3 - C O M P E N S A T I O N

Pr o v i d e s  that member s receive no c o m p e n s a t i o n  but m ay 

r e c e i v e  per d i e m  and travel c o m p e n s a t i o n  at the state rate.

Sec. A - C H A I RMAN A N D  V I C E - C HAIRMAN

P r o v i d e s  that m e m bers elect a c h a irman and v i c e - c h a i r m a u .

Sec. 5 - M E E T I N G S

T h i s  section provides that the commi t t e e  meet at least 

o n c e  every two months. The first m e e t i n g  shall be c o n v e n e d  

at a call of the chair of the A l a s k a  Judicial Council not 

later than 20 days after a ppointmen t of c o m m i t t e e  members.



Sec. 6 - D U T I E S

T h i s  s e c t i o n  o u t l ines the duties of the cc m i t t e e .  T h e y  

m a y  r e v i e w  r e p orts c o n c e r n i n g  sentencing, p r o b a t i o n  and 

p a r o l e  p r a c t i c e s  w i t h  r egard to t reatment of m e m b e r s  of 

m o n o r i t i e s ;  hold p u blic h e a rings to d e t e r m i n e  w h e t h e r  

inonorities are u n f a i r l y  d i s a d v a n t a g e d  w h e n  invol v e d  w i t h  

the c r i m i n a l  j u s t i c e  system; c o m p l e t e  a r eport w i t h  r e c o m­

me n d a t i o n s  for c o r r e c t i o n  of m i n o r i t y  civil rights v i o l a t i o n s  

that m a y  be found to e x i s t . R e p o r t  m u s t  be s u b m i t t e d  to the 

J u d i c i a l  Council, G o v e r n o r  and l e g i s l a t u r e  no later than 

F e b r u a r y  1, 1980.

Sac. 7 - T E R M I N A T I O N

This s e c t i o n  p r o vides for t e rmin ation of the c o m m i t t e e  

on F e n r u a r y  29, 1980.

Sec. 8 - E F F E C T I V E  DATE

P r o v i d e s  for an i m m e diat e e f f e ctive date.

H B  195 a m  is one of three bills s u b m i t t e d  as a p a c k a g e  by 

R e p r e s e n t a t i v e  A n d e r s o n  et. al. T h e  others are H C R  5 u r g i n g  the 

J u d i c i a l  C o u n c i l  to c o m p l e t e  its r e v i e w  and m a k e  r e c o m m e n d a t i o n s  

in the m a t t e r  of judici. I s e n t e n c i n g  practices; and H B  196 w h i c h  

is a s p e cial a p p r o p r i a t i o n  to finance the i m p l e m e n t a t i o n  of H C R  5.



H B  195 a m  A n  act- p r o v i d i n g  for an a d v i s o r y  c o m m i t t e e  A n d e r s o n ,
on j u d icial s e n t e n c i n g  practices; and pro- F u l l e r  
v i d i n g  for an e f f e c t i v e  date. H u r l b e r t

M a r t i n ,  e

S U M M A R Y

E s t a b l i s h e s  the A d v i s o r y  C o m m i t t e e  on J u d i c i a l  S e n t e n c i n g  P r a c t i c e s  

as a t e m p o r a r y  c o m m i t t e e  to a ssi st the J u d i c i a l  C o u n c i l  in its 

review, i n v e s t i g a t i o n  and f o r m u l a t i o n  of r e s p o n s e s  to p r o b l e m s  

and c o n c e r n s  a r i s i n g  out of the J u d u c i a l  C o u n c i l ' s  findings of 

a p p a r e n t  d i s c r i m i n a t i o n  in the s e n t e n c i n g  of m i n o r i t y  p e r s o n s  

c o n v i c t e d  of crimes in the courts of the state. M e m b e r s h i p  c o n s i s t s  

o f  n i n e  persons, i n c l uding six m i n o r i t y  members. Bill p r o v i d e s  for 

c o m p e n s a t i o n ,  e l e c t i o n  of c h a i r m a n  and v i c e - c h a i r m a n , m e e t ings.

O u t l i n e s  duties of the A d v i s o r y  Committee. P r o v i d e s  r e c o m m e n d a t i o n  

r e p o r t  be s u b m i t t e d  no later than 2/1/80. P r o v i d e s  C o m m i t t e e  t e r m i­

nat e s  2/29/80.



,... „  r ...., • I j i j,pj i m w j h i  m

S TATE AFFAIRS COMMITTEE 

April 2, 1979

SUMMARY

This legislation establishes a temporary advisory committee on tne 

Judicial Council to review apparent discrimination in minority sentencing. 

It terminates February 29, 1980.

RELATED L E G I SLATION

HB 195 is one of thr«e bills submitted as a package by Representative 

Anderson. The status of the other bills is: HCR 5 has passed the House

and Senate; HB 196 is in tne Senate Rules Committee.


