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IN THE DISTRICT COURT
IN AND FOR THE
CITY AND COUNTY OF DENVER
AND THE
STATE OF COLORADO
CIVIL ACTION NO, C-24520

DONALD H, MACMANUS AND
CLARENCE A, DECKER,

PLAINTIFFS,

FIND INOS, CONCLUSIONS,

VS- IM

JOHN A. LOVE, GOVERNOR OF THE
STATE OF COLORADO, AND
HILBERT SCHAUER, EXECUTIVE
DIRECTOR OF THE DEPARTMENT

OF INSTITUTIONS OF THE STATE
OF COLORADO,

DEFENDANTS,

THIS MATTER HAVING COME ON FOR TRIAL ON THE 20TH DAY OF
OCTOBER, 1971, AND THE COURT, HAVING HEAPD THE TESTIMONY AND THE
STIPULATIONS, STATEMENTS, AND ARGUEMENTS OF COUNSEL, AND NOW BEING
FULLY ADVISED IN THE PREMISES, FINDS AND CONCLUDES AS FOLLOWS:

1, IN ORDER TO AVOID UNDUE COMPLICATION, THE COURT WILL
SET FORTH ITS RULINGS UPON EACH OF THE CONTESTED VETOES TO SENATE
BILL 436 IN SERIATIM, MAKING SUCH FINDINGS OF FACT AND CONCLUSIONS
OF LAW AS NECESSARY TO SUPPORT THE COURT'S CONCLUSIONS, HEREAFTER,
THE VETOES WILL BE REFERRED TO IN ACCORDANCE WITH THEIR APPEARANCE

IN, AND APPLICATION To, SENATE BiLL 430,

Sec. 7?.(a) Except as otherwise specifically provided
in this act, wherever appropriations are from both

cash funds and the general fund to the same agency,
unexpended balances of the appropriation, existing at
the close of the fiscal period covered hereunder, shall
revert to the general fund. In the event any ongoing
program currently finances in whole or 1in part from
federal funds and the appropriation thereof 1Is inad—
vertently omitted from this act, the controller, with



the approval of the governor, may approve the expendi—
ture of said funds to continue such programs; but
no such funds shall be used to initiate new programs;

2. THE COURT FUNDS THAT THE VETO TO SUBSECTION 2(a) WAS A
PROPER VETO, THE COURT FINDS THAT ALL THE PROVISIONS CONTAINED IN
THIS SUBSECTION, WITH THE EXCEPTION OF THAT CONTAINED IN THE LAST
CLAUSE THEREOF, ARE GOVERNED BY EXISTING LAW, THE LAST CLAUSE
SEEKS TO PROHIBIT EXECUTIVE DEPARTMENT AGENCIES FROM USING FEDERAL
FUNDS "INADVERTENTLY OMITTED FROM THIS ACT" TO INITIATE NEW PRO-
GRAMS, THE COURT FINDS THAT THIS LAST CLAUSE IS SUBSTANTIVE LEGIS-
LATION CONTRARY TO ARTICLE V, SECTION 33, CONSTITUTION OF COLORADO,
AS IT PURPORTS TO GRANT TO THE GENERAL ASSEMBLY A POWER TO APPRO-
PRIATE FEDERAL MONEYS CONTRARY TO THE LIMITATIONS OF 3-6-15 CRS

]963, AS AMENDED BY SECTION 1, CHAPTER 23, SESSION LAWS OF COLORADO

1971,

Sec. 2.(b) Wherever, In the Judgment of the con-—
troller, good Tfiscal order may be f stered, the con—
troller may order the payment of ank of the expenses
authorized by appropriation hereunder from either

ca:."i or general funds when appropriations are made

hen. inder from both general and cash funds for the
ugernv; except that In no case shall the total expendi—
ture for each agency exceed the aggregate amount appro-—
priated from both funds as hereinafter set forth; and
except that If expenditures are made from the general
fund under this authority, controller shall make
transfers from cash funds to the general fund as
necessary to keep the ultimate burden on the general
fund within the appropriation therefrom for the fiscal
year;

Sec. 2.(0 Appropriations made herein to organiza—
tional units of state government which subsequently

are reorganized and reconstituted by statutory

authority may be reallocated for like functions to

the new organizational units by the controller, with

approval of t*"e governor and advice to the Joint
budget committee;

3. THE COURT RULES THAT THE VETOES OF SUBSECTIONS 2(b)
AND 2(c) WERE PROPER VETOES BECAUSE THE Pf -VISIONS CONTAINED IN EACH
OF THESE SUBSECTIONS ARE SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE
V, SECTION 33, CONSTITUTION OF COLORADO, AND FOR THAT REASON ARE

VOID AND UNENFORCEABLE,

Sec. 2.(d) The figures In the column headed "cash
funds”” are from both federal and elate each accounts.



The letters in parentheses after each figure shall
designate which Aund is to be used. An "(F)" shall
designate federal funds and a "(C)" shall designate
cash funds. Any federal or cash funds received by
any agency in excess of the appropriation shall not
be expended without additional legislative appropri—

ation;

L, THE COURT FINDS THAT THE VETO OF SUBSECTION 2(d) WAS

IMPROPER DECAUSE THE MATTERS CONTAINED THEREIN DO NOT REPRESENT ITI'MS

SUBJECT TO VETO; AND, MOREOVER, BECAUSE THE PURPOSE OF THIS SUB-

SECTION IS MERELY TO EXPLAIN THE MEANING OF CERTAIN PORTIONS OF

THE BILL ITSELF AND THEREFORE CONSTITUTES A CONDITION INSEPARABLY

CONNECTED TO ALL THE APPROPRIATIONS TO WHICH IT APPLIES. THE

COURT FURTHER FINDS THAT "HE GENERAL ASSEMBLY HAS THE AUTHORITY

TO APPROPRIATE THE

FEDERAL FUNDS TO WHICH THIS SUBSECTION APPLIES.

Sec. ?.(e) Of the separate amounts from the general

fund and
Part 1,

from cash funds appropriated ferein, excepting
fifteen percent of each amount set forth for

capital outlay and ten percent of each other amount
set forth, other than amounts designated for personal
services, 1is intended to be, and is hereby declared to
be, set aside in a reserve and no part thereof shall
be expended or encumbered during the fiscal year 1971-
1972 except on the written prior approval of the
governo.", pursuant to section 3-3-7, C.R.S. 1963;

5. THE VETO TO SUBSECTION 2(e) WAS CONFESSED BY THE PLAIN-

TIFFS TO HAVE BEEN

A PROPER VETO ON THE r 'OUNDS THAT THE CONTENTS OF

THIS SUBSECTION ARE SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE V,

SECTION 33, CONSTITUTION OF COLORADO,* THEREFORE, THE COURT FINDS

THAT SAID VETO WAS

PROPER, AND THAT THE PROVISIONS OF f 3SECTION

2(E) ARE VOID AND UNENFORCEABLE.

Sec. ?.(f) No moneys appropriated by this act shall
knowingly be paid to any organization, business firm,
person, agency, or club which places restrictions on
employment or membership based on sex, race, creed,
color, religion, national origin, or ancestry.

6. THE COURT FINDS THAT THE VETO TO SUBSECTION 2 (f) WAS

IMPROPER AS THIS SUBSECTION IS NOT AN ITEM SUBJECT TO VETO BECAU.'E

THE PROVISIONS OF THIS SUBSECTION CONSTITUTE A VALID LIMITATION ON

THE EXPENDITURE OF

ALL APPROPRIATIONS.

APPROPRIATIONS AND ARE INSEPARABLY CONNECTED TO



LEGISLATIVE INTENT - The following expressions of
legislative appropriations intent are referenced to
numbered footnotes throughout Section 2.

eAExecutive Aircraft - Any state agency utilizing this
aircraft shall reimburse the general fund for all

cost incurred in such use, from their appropriated
operating accounts.

{, THE COURT FINDS THE VETO TO FOOTNOTE 1 or SEcTion 2
WAS A PROPER VETO. THE COURT FINDS THAT THE CONTENTS OF THIS FOOT-
NOTE ARE NEITHER A LIMITATION NOR A CONDITION INSEPARABLY CONNECTED
1o THE APPROPRIATION OF $56,433,00 FOR THE EXECUTIVE A1P.RAFT IN
THE OFFICE OF THE EXECUTIVE DIRECTOR OF THE DEPARTMENT OF INSTITU-
TIONS, BY ITS OWN LANGUAGE, THE FOOTNOTE CLEARLY 1S INTENDED TO
APPLY TO APPROPRIATIONS OTHER THAN THE ONE TO WHICH IT IS ATTACHED
THEREFORE, THE FOOTNOTE IS AN ITEM SUBJECT TO SPECIFIC DISAPPROVAL
BY THE GOVERNOR PURSUANT TO POWERS GRANTED HIM BY ARTICLE 1V,
secTiON 12, CONSTITUION OF COLORADO,

JGroup Health Insurance - These funds shall not be

allocated tr individial agencies. The Controller

shall make payments directly to the insurance carriers
on a quarterly or less frequent basis.

8, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO OF FOOT-
NOTE D OoF SECTION 2 WAS A PROPER VETO ON THE GROUNDS THAT THIS FOOT-
NOTE CONSTITUTES SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE V,
SECTION 33, CONSTITUTION OF COLORADO, AND FURTHER CONSITUTES AN
INVASION OF THE SEPARATION OF POWERS REQUIRED BY ARTICLE 111 OF THE
CONSTITUTION OF COLORADO, ACCORDINGLY, THE COURT FINDS THAT THE
VETO OF FOOTNOTE D OF SECTION 2 WAS PROPER, AND THAT THE PROVISIONS
OF FOOTNOTE D ARE VOID AND UNENFORCEABLE,

"Department of Administration and Department of

Higher Education - The funds in these aDP appro—

priations are the total amount to be expended for

ADI *services. The appropriation shall not be

increased by transfer from other funds, except as

may be allocated from the central appropriations

for Salary Survey, Group Health Insurance, and
Workmen®3 Compensation.

9, THE COURT FINDS THAT THE VETO OF FOOTNOTE 6 IN SECTION

2 WAS A PROPER VETO. THIS FOOTNOTE CONSTITUTES SUBSTANTIVE LEG IS-



LATION IN VIOLATION OF ARTICLE V, SECTION 33, CONSTITUTION OF
COLORADO INASMUCH AS THE SECOND SENTENCE CLEARLY CONFLICTS WITH THE
EXISTING rjOWERS GRANTED TO THE CONTROLLER PURSUANT TO SECTION
3-3-1(10), crs 1963,

NAutomated Data Processing Division - The Department of
Administration appropriation contains $53,100 for the
statewide Co-Tie project. The Department of Higher
Education shall assign a high priority to Co-Tie

and shall allocate funds appropriated for Higher
Education ADP so as to insure timely implementation

of this program.

10. ~HE COURT FINDS THAT THE VETO OF FOOTNOTE 7 IN SECTION
2 WAS NOT A PROPER VETO AS THE FOOTNOTE CONSTITUTES A LIMITATION OF
$53,000.00 ON THE SPENDING AUTHORITY FOR ThE STATE-WIDE CO-TIE
PROJECT, THE COH.TT FINDS THIS TU BE A VALID LIMITATION ON THE
EXPENDITURE OF THESE FUNDS IN ACCORDANCE WITH THE GENERAL ASSEMBLY'S

POWER TO APPROPRIATE MONEYS FOR THE OPERATION OF STATE GOVERNMENT.

0

ADP Division - In order to continue centralized ADP
appropriations the Department of Administration
shall develop an output-oriented ADP performance
evaluation system applicable to all ADP installa—
tions and services of the State. This system shall
be installed by July 1, 1971, and 3hall include,

but not be limited to, a turnaround time, utiliza—
tion rates, unit costs, and error rates. There also
shall be developed a procedure for comparing the
production potential of each State installation.
This procedure shall include, but not be limited to,
current market value of equipment, original cost,
staffing, and maximum potential utilization.
Further, the Executive Director shall undertake a
comparative study cf state operated ADP versus
outside contractual services. The Executive
Director shall select an ADP application which can
be split for comparative purposes or two com-—
parable applications. The criteria for evalu—
ation shall be the same criteria used in the state—
wide ADP performance ovale .tlori system.

11, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO TO FOOT-
NOTE 8OF SECTION 2 WAS A PROPER VETO ON THE GROUNDS THAT SAID
FOOTNOTE CONSTITUTES SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE V,
SECTION 33, CONSTITUTION OF COLORADO. ACCORDINGLY, THE COURT FINDS
THAT HE VETO OF FOOTNOTE 8 OF SECTION 2 WAS PROPER, AND THAT THE
PROVISIONS OF FOOTNOTE 8 ARE VOID AND UNENFORCEABLE.

AADP Division - "ho approprlatlon provides $87,500

for feasibility :dlea relative t;0 a cental
accounting ay * nd $170,500 for Social Services



systems work. The Department of Administration shall
contract for these studies with outside ADP consul —
ting firms for an amount not to exceed $208,000.

12. THE PLAINTIFFS HAVE CONFESSED THAT THE CONTENTS OF
FOOTNOTE 9 OF SECTION 2 CONSTITUTE ITEMS SUBJECT TO VETO AND THAT,
THEREFORE, THE VETO WAS PROPER, ACCORDINGLY, THE COURT FINDS THAT
THE VETO OF FOOTNOTE 9 OF SECTION 2 WAS A PROPER EXERCISE OF THE
POWERS CONFERRED UPON THE GOVERNOR BY ARTICLE 1V, SECTION 12,

CONSTITUTION OF COIORADO.

I <Archives and Public Records - The general fund
portion is the maximum general fund authorization.
Total expenditures shall be reduced by any amount
failed to be achieved by the cash fund. Any

excess generate” in the cash fund above the $38,085
appropriated shall be deposited to the general fund.

13. FOOTNOTE 10, SECTION 2 CONTAINS THREE SENTENCES. THE
COURT FINDS THAT THE VETO OF THE FIRST TWO SENTENCES WAS |IMPROPER,
BUT THE VETO OF THE THIRD SENTENCE WAS PROPER, THE COURT FINDS THE
FIRST SENTENCE IS A PROPER LIMITATION ON THE APPROPRIATION, AND THAT
THE SECOND SENTENCE CONSTITUTES A REITERATION OF THE EFFECT OF THE
CURRENT LAW. THE THIRD SENTENCE CONSTITUES SUBSTANTIVE LEGISLATION
CONTRARY TO ARTICLE V.SECTION 33 OF THE CONSTITUTION OF COLORADO,
AND ON THAT GROUND THEVETO OF THE TH'RD SENTENCE WAS PROPER, THERE-

FORE, THE SENTENCE IS VOID AND UNENFORCEABLE,

"Department of Administration - All federal reim—
bursements under the State of Colorado Statewide
Cost Allocation Plan, dated February , 1971, or

later revisions, shall be deposited to the
general fund.

1*1.  THE PLAINTIFFS HAVE CONFESSED THAT FOOTNOTE 11 OF
SECTION 2 CONSTITUTES SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE
V, SECTION 33, CONSTITUTION OF COLORADO, AND THAT THEREFORE THE
VETO WAS PROPER. ACCORDINGLY, THE COURT FINDS THAT THE VETO OF
FUOTNOTE 11 OF SECTION2 WAS PROPER, AND THAT THE PROVISIONS OF

FOOTNOTE 11 ARE VOID AND UNENFORCEABLE.

"Department of Higher Education - Appropriations
in Part VIl for colleges, universities, and
community colleges Include all operating cash
receipts except for nonappropriated auxiliary
enterprises, provided tint oy cash or federal



receipts in excess of those appropriated herein
shall not be expended without additional legis—

lative appropriation action. Cash receipts are
appropriated on the basis of the following academic:
year tuition rates. Each student shall be pre—

sented with an invoice at thi time of registration

indicating the total tuition cost and the amount

of that cost covered by his tuition payment.

*** Table Deleted ***

None of the appropriated funds in Part VIl shall be

used to implement public broadcast educational

television. Expenditure of these appropriations

lor television operations shall be for existing

closed-circuit teaching and vocational-technical

operations only.

15, FOOTNOTE V\J SECTION 2 CONTAINS FIVE SEPARATE SENTENCES
AND A TABLE RELATING TO COLLEGES AND UNIVERSITIES, OF THESE, THE
GOVERNOR VETOED THE FIRST AND THIRD SENTENCES, AND THE TWO SENTENCES
IMMEDIATELY FOLLOWING THE TABLE. THE PLAINTIFFS HAVE CONFESSED THAT
THE THIRD SENTENCE CONTAINS SUBSTANTIVE LEGISLATION CONTRARY TO
ARTICLE V, SECTION 33 OF THE CONSTITUTION OF COLORADO, THE DEFEN-
DANTSHAVE CONFESSED THAT THE LAST TWO SENTENCES WERE IMPROPERLY
VETOED, AS A MATTER OF LAW, THE COURT FINDS THAT THE FIRST SENTENCE
CONSTITUTES AN [INVASION OF THE SEPARATION OF POWERS AS REQUIRED
BY ARTICLE 111 OF THE CONSTITUTION OF COLORADO, ACCORDINGLY, THE
COURT FURTHER FINDS THAT THE VETO OF THE FIRST AND THIRD SENTENCES
OF FOOTNOTE 1*1 WAS PROPER, AND THAT THOSE PROVISIONS ARE VOID AND
UNENFORCEABLE. THE COURT FURTHER FINDS THAT THE VETO OF THE LAST

TWO SENTENCES OF FOOTNOTE 1*1 WAS IMPROPER

"Department or Higher Education - The following
is intended to be the maximum expenditure level

for extension courses at each institution. No.
additional funds may be used to expand these
programs.

University of Colorado....ccceeunneee. $1 ,159,76*1
Colorado State University............ 4,103 131
Adams State College ..o 70,000
Southern Colorado State College.. 1**0Q,*100
University of Northern Colorado.. 150,000
Western State College..iiiieinnnnnen. 60,000
Fort Lewis College..iiiiniiiiiiniiinnnnns 5,000
Arapahoe Community College........... 23,10*4

16, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO OF FOOT-

NOTE 16 WAS PROPER INASMUCH AS THE FOOTNOTE WAS LOCATED AT LINE (1)



BY ITS TERMS THE FOOTNOTE APPLIES TO THE COLLEGES AND UNIVERSITIES

OF THE STATE AND NOT TO THE COMMISSION ON HIGHER EDUCATION, ACCORD-
INGLY, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO WAS PROPER BECAUSE
THE FOOTNC7b APPEARS TO BE AN ERROR IN DRAFTING, ACCORDINGLY, THE

COURT FINDS THAT FOOTNOTE 16 IS MEANINGLESS AND UNENFORCEABLE,

~ncolorado General Hospital - Additional positions
of 73.3 PTE nursing and 36.2 FTE support over the
current year®"s approved level of staff are contin—
gent upon realizing an increase to 1*10,*100 in—
patient days .nd 207,000 out-patient visits.

17, THE COURT FINDS THAT THE VETO OF FOOTNOTE 18, SECTION
2 WAS A PROPER EXERCISE OF THE POWERS CONFERRED UPON THE GOVERNOR BY
ARTICLE 1V, SECTION 12, CONSTITUTION OF COLORADO, INASMUCH AS THE
FOOTNOTE CONSTITUTES A SEPARATE ITEM BECAUSE THE CONTENTS OF THE
FOOTNOTE ARE SEPARABLE FROM THE APPROPRIATION AND BECAUSE ITS C
TENTS ARE NOT INSEPARABLY CONNECTED TO THE APPROPRIATION MADE TO
COLORADO GENERAL HOSPITAL.

20Northeastern Community College - This appropriation

is contingent upon the dissolution of the exiatl- ¢

Northeastern Junior College School pursuant to

article 7?6 of chapter 121 CRS 1963, with the

transfer of all assets and applicable liabilities
effective July 1, 1971.

18, THE DEFENDANTS HAVE CONFESSED THAT AS A MATTER OF LAW
THE VETO OF FOOTNOTE 20, SECTION 2 WAS IMPROPER BECAUSE THIS FOOTNOTE
CONSTITUTES A LAWFUL CONDITION ON THE APPROPRIATION TO NORTHEASTERN
COMMUNITY COLLEGE, EVEN THOUuH THE APPROPRIATION ITSELF FAILED
BECAUSE THE NORTHEASTERN JUNIOR COLLEGE DISTRICT WAS NOT DISSOLVED.
IF THE NORTHEASTERN COMMUNITY COLLEGE HAD BEEN ESTABLISHED, DEFEN-
DANTS CONFESS THAT FOOTNOTE 20 WOULD HAVE BEEN A VALID CONDITION
ON THE APPROPRIATION TO NORTHEASTERN COMMUNITY COLLEGE, ACCORDINGLY,
THE COURT FINDS THAT THE VETO OF FOOTNOTE 20 WAS IMPROPER EVEN

THOUGH THE APPROPRIATION FAILED.

,niArea Schools, Guidance and Adv.sory Workshops -
The appropriation Includes the funding of San Juan
Baa In Area School and the San Lula Area School
baaed upon 105 state funds, not to exceed $17,720,
105 local funds and 805 federal funds of each
school®s approved budget less tuitions at current



rates and other 1income. Prior to the establish—
ment of any additional Area Schools the state
authority shall submit to the Joint Budget Com—
mittee, for approval, any applications which will
require either state or local matching.

19, FOOTNOTE 21, SECTION 2 CONTAINS TWO SENTENCES, THE
SECOND OF WHICH WAS VETOED BY THE GOVERNOR, THE PLAINTIFFS HAVE CON-
FESSED THAT THE SECOND SENTENCE CONSTITUTES SUBSTANTIVE LEGISLATION
CONTRARY TO ARTICLE V, SECTION 33, CONSTITUTION OF COLORADO. ACCORD-
INGLY, THE COURT FINDS THAT THE VETO OF THE SECOND SENTENCE OF FOOT-
NOTE 21, SECTION 2 WAS PROPER, AND THATTHIS SENTENCE IS VOID AND
UNENFORCEABLE,

2IaThese moneys are tobe used only for contract

services and no single recipient Is to receive

more than $5,000.

20, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO OF FOOT-
NOTE 21(A), SECTION 2 WAS PROPER, THE COURT FINDS THAT THIS FOOT-
NOTE INVADES THE SEPARATION OF POWERS REQUIRED BY ARTICIF N1 or
THE CONSTITUTION OF COLORADO IN THAT IT ATTEMPTS TO CONTROL THE
SALARIES OF THE STAFF OF THE COUNCIL ONARTS AND HUMANITIES CONTRARY
TO THE PROVISIONS OF EXISTING LAW IN WHICH SALARIES OF PERSONS
WITHIN THE CLASSIFIED PERSONNEL SYSTEM OF THE STATE DEPEND UPON
THEIRGRADE AS DETERMINED BY THE STATE PERSONNEL BOARD. ACCORDINGLY,
THE COURTFINDS THAT THE VETO OF FOOTNOTE 21(a), SECTION 2 WAS PROPER,

AND THAT FOOTNOTE 21(a) IS VOID AND UNENFORCEABLE,

pnDepartment of Institutions - Division of Mental
Health - This appropriation la Intended to provide
up to 90% of the eligible cost under the existing
federal Mental Health staffing grants to continue
the present level of services established through
Community Center Programs. Prior to the establish—
ment of additional Community Mental Health Centers
the 3tate authority shall submit to the Joint
Budget Committed, for approval, any federal appli—
cations which shall require either state matching
or state replacement of federal funds. No Tfunds
are appropriated in this Act for any other Com—
munity Mental Health Center.

21, FOOTNOTE 24, SECTION 2 CONTAINS THREE SENTENCES, THE
SECOND OF WHICH WAS VETOED RY THE GOVERNOR, THE PLAINTIFFS HAVE
CONFESSED THAT THIS VETO WAS PROPER INASMUCH AS THIS SENTENCE CON-

TAINS SUBSTANTIVE LEGISLAT '» AND CONSTITUTES A VIOLATION OF THE



SEPARATION OF POWERS REQUIRED BY ARTICLE III OF THE CONSTITUTION
OF COLORADO, ACCORDINGLY, THE COURT FINDS THAT THE VETO OF THE
SECOND SENTENCc OF FOOTNOTE 24 WAS PROPER, AND THAT THIS SENTENCE IS

VOID AND UNENFORCEABLE.

m~Department Of Local Affairs - Law Enforce'lent
Training Academy - The appropriation includes
an estimate of $25,000 in tuition receipts. No

less than this amount shall be deposited to the

general fund by the end of the fiscal year from

tuition charges.

22. FOOTNOTE 26, SECTION 2 CONTAINS TWO SENTENCES, THE LAST
OF WHICH WAS VETOED BY THE GOVERNOR, THE PLAINTIFFS HAVE CONFESSED
THAT THIS VETO WAS PROPER ON THE GROUNDS THAT THIS SENTENCE CON-
TAINS SUBSTANTIiVE LEGISL'.TION CONTRARY TO ARTICLE V, SECTION 33 OF
THE CONSTITUTION OF COLORADO, AND IS UNENFORCEABLE, ACCORDINGLY,
THE COURT FINDS THAT THE VETO OF THE LAST SENTENCE OF FOOTNOTE 26
WAS PROPER, AND THAT THIS SENTENCE IS VOID AND UNENFORCEABLE,

?7 Lo

Department of Natural Resources - Division of
Game, Fish, and Parks - The Division shall give

highest priority to conducting, with existing
staff, a Metropolitan Area Fish Study.

23. THE COURT \INDS THAT THE VETO OF FOOTNOTE 27, SECTION
2 WAS IMPROPER BECAUSE THIS FOOTNOTE CONSTITUTES A CONDITION UPON
THE APPROPRIATION NECESSARY TO CARRY OUT THE PURPOSES OF THE AGENCY,
AND, THEREFORE, THIS FOOTNOTE IS NOT A SEPARATE ITEM SUBJECT TO

VETO BY THE GOVERNOR,

?
'8Department of Natural Resources - Division of
Game, Fish, and Parks - Parks Operations -
Summer Work Program - For part-time help to

clean and maintain state recreation areas and

park3 during the summer tourist season. These

funds may not be expended on salaries exceeding

$300 per month and may not be used for full-

time positions.

24. FOOTNOTE 28, SECTION 2 CONTAINS TWO SENTENCES, BOTH OF
WHICH WERE VETOED BY THE GOVERNOR. THE COURT FINDS THAT THE VETO OF
THE FIRST SENTENCE PERTAINING TO PART TIME HFLP WAS NOT PROPER BECAUSE
THIS SENTENCE CONSTITUTES A PROPER LIMITATION UPON THE APPROPRIATION,

AND, THEREFORE, THIS SENTENCE IS NOT A SEPARATE ITEM SUBJECT TO VETO,

THE COURT FURTHER FINDS THAT THE VETO OF THE SECOND SENTENCE WAS

10-



PROPER INASMUCH AS THIS SENTENCE PURPORTS TO LIMIT THE EXPENDITURE OF
SALARIES FOR PERSONS EMPLOYED WITH Ti.E FUNDS APPROPRIATED, THE COURT
FINDS THAT THIS LIMITATION CONSTITUTES AN INVASION OF THE SEPARATION
oF POWERs PROVIDED BY ARTICLE Ill, anp oF ArTicLe XIl, secTtion 13, l
AND 15 OF THE CONSTITUTION OF COLORADO, ACCORDINGLY, THE COURT FINDS
THAT THE VETO WAS PROPER, AND THAT THE SECOND SENTENCE OF FOOTNOTE

28 IS VOID AND UNENFORCEABLE,

ACivil Rights Division - This appropriation is only
for the "Colorado Investigations, Conciliations
Coordination Pilot Program”™ to coordinate efforts
betwee * the state and federal commission Investi—
gating the same complaints in employment.

25, THE COURT FINDS THAT THE VETO OF FOOTNOTE 29, SECTION
2 WAS IMPROPER BECAUSE THIS FOOTNOTE CONSTITUTES A PROPER LIMITATION
ON THE APPROPRIATION FOR CONTRACTUAL oERVICES IN THE CIVIL RIGHTS
DIVISION OF THE DEPARTMENT OF REGULATORY AGENCIES," THEREFORE,THIS
FOOTNOTE IS NOT A SEPARATE ITEMS SUBJECT TO VETO,

3<Medlcal Care Title XIX - The Title XIX appro—

priation is based on ai. estimate of 156,301

welfare clients in 1971-Y2. A supplemental

regr 3t will only be considered at the next

session of the General Assembly for the reason
of having exceeded that caseload estimate.

26, THE PLAINTIFFS CONFESS THAT THE VETO OF THE SECOND
SENTENCE OF FOOTNOTE 30, SECTION 2 WAS PROPER ON THE GROUNDS THAT
THIS SENTENCE CONSTITUTES SUBSTANTIVE LEGISLATION CONTRARY TO
ARTICLE V, SECTION 33 OF THE CONSTITUTION OF COLORADO, ACCORDINGLY,
THE COURT FINDS THAT THE VETO OF THE SECOND SENTENCE OF FOOTNOTE
30 was PROPER, AND THAT THIS SENTENCE IS VOID AND UNENFORCEABLE,

ANursing Homes - This appropriation provides

$11.77 average total cost per day for the pro—

jected caseload of 9,055 with an anticipated

$2.26 per day 1in patient Income. The Depart—

ment of Social Services will establish payment

ceilings so as to remain at or below the total

per day average.

27, THE PLAINTIFFS HAVE CONFESSED THAT THE VFTO OF THE
SECOND SENTENCE OF FOOTNOTE 31, SECTION 2 WAS PROPER ON THE GROUNDS
THAT THIS SENTENCE CONSTITUTES SUBSTANTIVE LEGISLATION CONTRARY TO

ARTICLE V, SECTION 33 OF THE CONSTITUTION OF COLORADO, ACCORDINGLY,



THE COURT FINDS THAT THE VETO OF THE SECOND SENTENCE OF FOOTNOTE 31,

SECTION 2 WAS PROPER, AND THAT THIS SENTENCE IS VOID AND UNENFORCEABLE,

ADivision of Rehabilitation

A. The General Assembly desires that the Department
of Social Services establish the following
priority order regarding clients serred:

State and community institutional populations.

Present welfare caseload.

Potential v/elfare caseload.

Disadvantaged and minority persons.

. General population.

The Department of Social Services shall not add
any additional clients in four-year academic
degree or graduate degree programs.

B. The Department of Social Services shall implement
a uniform means test to insure that only those
clients who are unable to provide all or a part of
Rehabilitation service? for themselves are sup-
ported by the state program.

C. The Department of Sooial Services shall use the
services of the Division of Employment to the
fullest extent possible, for Job counseling,
job seeking, Job placement, and follow-up.

G XWwWN -

D. The Model Cities program isviewed as having a
high priority. The Department of Social Services
shall insure that the program is fully supported.
28, THE PLAINTIFFS HAVE CONFESSED THAT THE V»~,0 OF THE

SECOND SENTENCE OF PART A AND THE VETO OF PARTS B AND C OF FOOTNOTE
32, SECTION 2 WERE PROPER ON THE GROUNDS THAT THESE PARTS OF SAID
FOOTNOTE CONTAIN SUBSTANTIVE LEGISLATION CONTRARY TO. THE .ROVISIONS
OF PARTICLE VvV, SECTION 33 OF THE CONSTITUTION OF COLORADO, THE COURT
FURTHER FINDS THAT THE VETO OF PART D OF FOOTNOTE 32, SECTION 2 WAS

A PROPER VETO ON THE GROUNDS THAT PART D CONSTITUTES A SEPARATE ITEM
BECAUSE IT IMPOSES NEITHER A LIMITATION NOR A CONDITION INSEPARABLY
CONNECTED TO THE APPROPRIATION, AND THAT PART D IS SUBSTANTIVE LEGIS-
LATION CONTRARY TO ARTICLE V, SECTION 33 OF THE CONSTITUTION OF
COLCRADO, ACCORDINGLY, THE COURT FINDS THAT THE VETOES OF PARTS

A, B, C, AND D OF FOO'NOTE 32, SECTION 2 WtRE PROPER, AND THAT SAID

PARTS ARE VOID AND UNENFORCEABLE,

ANColorado Bureau of Investigation - Seven of these
personnel shall be used for narcotics cases.

29, THE COURT FINDS THAT THE VETO OF FOOTNOTE 35, SECTION

2 WAS PROPER ON THE GROUNDS THAT THIS FOOTNOTE CONSTITUTES AND IN-

VASION OF THE SEPARATION OF POWERS PROVIDED IN ARTICLE 111 OF THE

-12-



CONSTITUTION OF COLORADO, AND THAT FOOTNOTE 35 IS VOID AND UNENFORCE-

ABLE,

The® total expenditure for these two projects 1is
not to exceed the $20,000 appropriated.

30, THE PLAINTIFFS HAVE CONFESSED THAT THE VETO OF FOOT-
NOTE 36, SECTION 2 WAS A PROPER VETO ON THE GROUNDS THAT THIS FOOT-
NOTE IS DUPLICATIVE OF THF APPROPRIATION AND MEANINGLESS SURPLUSAGE,
AND NOT INSEPARABLY CONNECTED TO THE APPROPRIATION TO WHICH IT REFERS,
AND THEREFORE IS AN ITEM SUBJECT TO VETO, ACCORDINGLY, THE COURT
FINDS THE VETO OF FOOTNOTE 36, SECTION 2 WAS PROPER, AND THAT FOOT-

NOTE 36 IS VOID AND UNENFORCEABLE.

Department of Institutions - Division of Mental
Retardation - No les3 than sixty percent of personnel
employed shall be used for direct care 0" patients.

31, THE COURT FINDS THAT THE VETO OF FO3TNOTE 40, SECTION
2 WAS APROPER VETO ON THE GROUNDS THAT THIS FOO.NOTE VIOLA,LS THE
SEPARATION OF POWERS REQUIRED BY ARTICLE 111 OF THE CONSTITUTION OF

COLORADO, AND THE FOOTNOTE 40 IS VOID AND UNENFORCEABLE.

CAPIIAL_COfI$T.RUC.T I0il

(2) Appropriations from state funds shall be reduced
by any amounts received from federal, local, or
private sources not appropriated herein.

32, THE DEFENDANTS HAVE CONFESSED THAT AS A MATTER OF LAW
THi VETO OF SUBSECTION (2) OF SECTION 3 WAS |IMPROPER ON THE GROUNDS
THAT THE GENERAL ASSEMBLY MAY APPROPRIATE STATE MONEYS CONDITIONED
UPON THE RECEIPTS OF FEDERAL MONEYS, AND MAY FURTHER REDUCE THE
APPROPRIATION OF STATE FUNDS BY ANY AMOUNTS RECEIVED FROM FEDERAL
SOURCES, ACCORDINGLY, THE COURT FINDS THAT THE VETO OF SUBSECTION
(2) OF SECTION 3 WAS IMPROPER BECAUSE THIS SUBSECTtON IS A PROPER
LIMITATION UPON APPROPRIATIONS AND DOES NOT CONSTITUTE AN ITEM
SUBJECT TO VETO.

(3) Allotment of appropriatlons for cmstruction of

higher education facilities shall be m do only upon
certlificat!or by the Commission on Higher KJucntion



that program planning has been completed and is
approved by the Commission.

(*4) Allotment of progai and master planning appro—
priations made to the C emission on Higher Edu-—
cation shall be made only upo.. certification of

specific planning request, with advice to the
Joint Budget Committee.

33, THE COURT FINDS THAT THE VETOES OF SUBSECTIONS (3) AND
(4) OF SECTION 3 WERE PROPER ON THE GROUNDS THAT THESE SUBSECTIONS
CONTAIN SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE V, SECTION 33
OF THE CONSTITUTION OF COLORADO, AND THAT SUBSECTIONS (3) AND (4)
OF SECTION 3 ARE VOID AND UNENFORCEABLE,

14

Department of Natural Resources - Parks - Of

th"s amount $500,000 shall be used to hire part-

time help at a salary not to exceed $300 a month

to assist in the development and construction of

recreational areas, with priority being given to

summer projects so as to provide summer jobs for

youth.

34, THE COURT FINDS THAT THE VETO OF FOOTNOTE 14 OF SECTION
3 WAS m PROPER VETO ON THf GROUNDS THAT THIS FOOTNOTE PURPORTS TO
CONTROL THE EXPENDITURE OF $500,000 OF FEDERAL MONEYS BY LOCAL GOVERN-
MENTS FOR PART TIME HELP TO ASSIST IN THE DEVELOPMENT AND CONSTRUC-
TION OFPECREATIONAL AREAS, THE GENERAL ASSEMBLY HAS NEITHER THE
POWER NOR THE AUTHORITY TO APPROPRIATE OR CONTROL SUCH MONEYS AS
A MATTER OF LAW, THL COURT FINDS SPECIFICALLY THAT THE GENERAL
ASSEMBLY DOES NOT HAVE THE POWER TO APPROPRIATE FEDERAL FUNDS
RECEIVED TY AN AGENCY OF THE EXECUTIVE BRANCH OF STATE GOVERNMENT
As A CONDUIT FOR THE DISTRIBUTION OF FEDERAL MONEYS TO ELEMENTS OF
LOCAL GOVERNMENT ON THE GROUNDS THAT SUCH FUNDS ARE NOT PROPERTY OF
THE STATE SUBJECT Tu APPROPRIATION.

1%The General Fund moneys herein appropriated ahall
be reduced by any federal funds received by the
state for mental health construction above the
amount herein appropriated. The federal fund3
appropriated for t*is purpose shall not be

expended until the Jefferson County Mental

Health Center shall receive $105,000 of federal
construction funds.

35, THE DEFENDANTS HAVE CONFESSED AS A MATTER OF LAW THE

VETO OF FOOTNOTE 1°, SECTION 3 WAS IMPROPER BECAUSE THE GENERAL



ASSEMBLY MAY REDUCE THE APPROPRIATION OF STATE FJNDS BY ANY AMOUNTS
RECEIVED FROM FEDERAL SOURCES, ACCORDINGLY, THE COURT FINDS THAT THE
VETO OF THE FIRST SENTENCE OF FOOTNOTE 19  ISMOT AN ITEM SUBJECT TO
VETO.

36, IN FINDING PROPER THE VETOES TO FOOTNOTES WHICH VIO-
LATE EITHER ARTICLE 111 OR ARTICLE V, SECTION 33 OF THE COLORADO
CONSTITUTION, THE COURT HAS NOT HELD THE FOOTNOTES TO BE SEPARATE
ITEMS UNLESS SPECIFICALLY INDICATED. THE COURT CONCLUDES, HOWEVER
THAT SINCE ANY FOOTNOTE VIOLATING EITHER ARTICLE 111 or ART cLe V,
SECTiON 33 IS VOID AND UNENFORCEABLE, THE GOVERNOR'S ACT OF DISAP-
PROVAL IS AN APPROPRIATE ACT CALLING ATTENTION TO THE INVALID ACT.
THE COURT ALSO CONCLUDES THAT THE GOVERNOR'S DISAPPROVAL IS NOT
NECESSARY TO INVALIDATE ANY PROVISION VIOLATING EITHER ARrRTicLE Il
orR ARTICLE V, secTion 33.

ON THE BASIS OF THE FINDINGS AND CONCLUSION HEREINABOVE
EXPRESSED, THE COURT ORDERS AS FOLLOWS!

1. THAT JUDGMENT BE ENTERED ONBEHALF OF THE PLAINTIFFS
AND AGAINST THE DEFENDANTS DECLARING THAT THE VETOES OF: PARAGRAPHS
(0) AND(F) ofF sussecTioN (1) orFsecTioN 2 oF FOOTNOTE 7 OFSECTION
2, OF THE FIRST Two SENTENCES oF FoOTNOTE 10 oF SECTION2) LAST Two
SENTENCES oF FooTNoTE 19, section 2; rooTrnoTe 20 oF secTion 2] oF
FOOTNOTE 27 OF SECTION 2 OF THE FIRST SENTENCE OF FOOTNOTE 28,,
SECTION 2; OoF FOOTNOTE 29, SECTION 2 OF SUBSECTION 2 OF SECTION 3
AND OF THE FIRST SENTENCE OF FOOTNOTE 19, secTioN 3 ARE ILLEGAL,
VOID, AND WITHOUT EFFECT;

2. THAT JUDGMENT BE ENTERED IN FAVOR OF THE DEFENDANTS AND
AGAINST THE PLAINTIFFS DECLARING THAT THE FOLLOWING PARTS OF SENATE
BiLL 936 ARE VOID AND OF NO EFFECT ON THE GROUNDS THAT THE CONTENTS
THEREOF VIOLATE ARTICLE 111 OF THE CONSTITUTION OF COLORADO:

FOOTNOTES 21(a), ~5, OF SECTION 2;

THE FIRST SENTENCE OF FOOTNOTE ]9,'

THE SECOND SENTENCE OF FOOTNOTE 29;

THE SECOND SENTENCE OF FOOTNOTE 28, OF SECTION 2;
AND FOOTNOTE 19 OF SECTION 3;



3. THAT JUDGMENT BE ENTERED IN FAVOL OF THE DEFENDANTS AND
AGAINST THE PLAINTIFFS DECLARING THAT THE FOLLOWING PARTS OF SENATE
BILL 436 ARE VOID ON THE GROUNDS THAT THE CONTENTS THEREOF CONTAIN
SUBSTANTIVE LEGISLATION CONTRARY TO ARTICLE V, SECTION 33 OF THE
CONSTITUTION OF COLORADO:

PARAGRAPHS (a), (B), (c), (e) OF SUBSECTION

(@D oF seciton 2;
footnotes D, 6, 8, 11, 32, 36 of section 2;

THE THIRD SENTENCE OF FOOTNOTE 10;

THE THIRD AND THE LAST TWO SENTENCES OF

FooTnoTE 14;
THE SECOND SENTENCE OF FOOTNOTE 21;

THE LAST SENTENCE OF FOOTNOTE 26;

THE SECOND SENTENCE OF FOOTNOTE 30;
sussecTions (3) ano (@) oF secTion 3;

4. THAT JUDGMENT BE ENTERED ONBEHALF OF THE DEFENDANTS AND
AGAINST THE PLAINTIFFS DECLARING THAT THE VETOES OFTHE FOOTNOTES
HEREINABOVE DESCRIBED AS VIOLATING ARTICLE "I AND ARTICLE V, SECTION
33 OF THE CONSTITUTION OF COLORADO WERE PROPER AND IN ACCORDANCE WITH
THE POWERS CONFERRED UPON THE GOVERNOR BY ARTICLE Iv, SECTION 12 OF
THE CONSTITUTION OF COLORADO;

5. THAT JUDuMENT BE ENTERED ON BEHALF OF THE DEFENDANTS AND
AGAINST THE PLAINTIFFS DECLARING THAT THE VETOES OFTHE FOLLOWING FOOT-
NOTES WERE PROPER INASMUCH AS THOSE FOOTNOTES, AS A MATTER OF LAW,
CONSTITUTE SEPARATE ITEMS SUBJECT TO VETO BY THE GOVERNOR IN ACCORD-
ANCE WITH THE POWERS CONFERRED UPON HIM BY ARTICLE IV, SECTION 12

OF THE CONSTITUTION OF COLORADO:

FooTnoTEs 1, 9, 16, 18, 40 oF section 2;

PART D OF FOOTNOTE 32 OF SECTION 2;

6. THAT THE PLAINTIFFS' SECOND CLAIM FOR RELIEF BE DIS-
MISSED, AND THAT JUDGMENT BE ENTERED THEREON IN FAVOR OF THE DE-
FENDANTS AND AGAINST THE PLAINTIFFS.

7. THE COURT FURTHER ORDERS THAT EACH PARTY SHALL PAY

HI? OWN COSTS.



DONE IN OPEN COURT THIS DAY OF NOVEMBER, 1971.

BY THF COURT:

HENRY E. SANTO

DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENTS:

C. THOMAS BASTIEN

COUNSEL FOR PLAINTIFFS

-17-
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DURING SESSION

Alaska £tntr “rualr PouCH v

JUNEAU. ALASKA 998 11
JUNEAU. ALASKA 99811

March 19, 1979

MEMORANDUM

TO : Senator Bob Mulcahy, Chairman, Senate State Affairs

FROM: Senator Patrick Rodey

RE : Proposed Amendment to House Bill 45, "An act relating to
powers of Legislative Council”

I would like to propose an amendment to House Bill 45 when it is
considered 1in Senate State Affairs. The amendment would establish a
student legislative internship program. Enclosed is a summary of the
proposed amendment®"s effects. I hope you will be able to support it.
Please let me know if you have any questions. Thanks.

Attachment



STATE AFFAIRS

March 19, 1979

HB_45 An Act PelUing to powers of the legislative council and the

legislative budget and audit committee and providing for an
effective date

SUMMARY

This legislation would give the legislative budget and audit committee
and legislative council the power to sue in the name of the legislature
during interim if authorized by a majority vote of the full membership of

FISCAL

None

RELATED LEGISLATION

by thehgovernorWaS HCSSB4J2 last y?ar which Pa-rtd b<th houses but was vetoed



This amendment to AS 24 would establish a legislative internship program de—
signed to serve students who have at least reached their jun"or year in an accredited
postsecondary institution.

As interns, students would earn both salary and credit, a concept which already
has precedence 1in programs presently operating at the University of Alaska such as
Cooperative Education and the University Year in Action (UYA). As the prc?ram is
envisioned at this time, the credits (three for the internship and th.ee for an
independent study course taken at to same time) would be provided through and under
the auspices of the University of Alaska, Juneau. The salary, which would be at least
minimum wage, would come from the Legislative Council.

Interns would be assigned to standing committees of the legislature, and their
period of service would last throughout the session. In addition to meeting the above-
mentioned criteria, interns would be chosen on the-basis of experience and Interest in
subjects which are likely to be addressed during any particular session.

This legislation would not require a set number of interns per yerr, nor would
it restrict the number of interns who could participate in any given year. Interns
would be chosen by the Legislative Council in cooperation with representatives from

the cooperating pnstsecondary institution.



HOME ADDRESS
RR 4 COX 4310
JUNEAU, ALASKA 99003

709 9792
M EMORANTDUM
TO: Senator Bob Mulcahy
An~NChaidirman, State Affairs Committee
FROM: ~VARep. Jim Duncan
M) Chairman, Budget 5 Audit Committee
SUBJECT: House Bill No. 45 DATE: March 27, 1979

Attached 1is a copy of a proposed amendment to House Bill No.
45.

The amendment would allow for the appointment of alternate

members to the Legislative Budget ft Audit Committee. Often
during the interim, the Legislative Budget 5 Audit Committee
has difficulty establishing a quorum. The appointment of

alternate member? would allow the committee cl.c flexibility
to establish a quorum on n regular basis.

I do strongly support the amendment. Jay Hogan of Legislative
Finance will be 1in attendance at your meeting to testify on
the amendment.

If I can provide further information, please feel free to
contact me.

JD:jp

[Htotricl %

HAINES JUNEAU DOUGLAS KLUKWAM SKAGWAY
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state urbanization anil procrdure v ere generally not very
significant in 1B78. o o .

hile there was miin activity in legislative review of
agency applications for federal funds and in "sunset" qum-
[ation. m only one area wav there an event of considerable
impact to intergovernmental relations during 1078, In a.
lanrlui.ark case, the Pennsylvania Supreme Court ruled in
Shape r, Slumi that the state legislature had the right to
appropriate federal funds.

legist = »» Oversight of Federal Fund*

In a July derision, Pennsylvania's highest court upheld
a lower court's ruling in Shapp v. Sloan that there was "no
legal b-asis” for the assumption that federal funds ore nut
su ]ne,ct to the General Assembly's agj/)rop_rlanon power

Shipp v. Sloan was in iated’in 19/0with passage of
legir. Ja;iun re(iumn federal funds to be deposited “a the
state's irnrral fund and thus subject lo appropriation b?/
the Ieg1|slature. A second bill spe0|f|call¥ appropriated till
federal funds mining into the state for that fiscal year. The
court rhalhnge arose when lire state's treasurer refused to
release Ivdcral funds for a special prosecutor's office be
cause there was no legislative appropriation for that officp.

The state supreme court, in upholdlngI the validity of the
two acta noted: "The framers &of the stale constitution)
gave to tire General Assembly the delusive power to pay
money nut of the state treasury without regard to the
sourcé rrf tire funds. In contrast, nowhere in nur constitu-
tion is r.he esecutivo branch given any right nr authority lo

appropriate public moneYs for any purpose... Tin- constitu-

tion says 'no money" shall he paid without an appropria
lion 'a't think the constitution means what it s_aYs.,‘

The plaintiffs in the case had argued that legislative
opprreprration of federal funds violated the separation of
E’-OW«'”‘ £<cllinr and encroached nn_the duties of the execu-
ive. Yhe court disagreed, saym%, "it is the General As-
sembly. not the csecutivr branch, which lias been given
the cuwslitulion.il power to determine what programs will
he adupled in our Commonwealth and how they will he
finnnctrd The executive's function ix to carryout thrse
programs authorized by legislation.*

To the plaintiff's charge that the law violated the supre
niucy clause of the U.S. Constitution, the court responded
that there was "no clear and direst conflict" between state
and federal law.

The cuurt considered at some length the nature of the
frdertsl grant Plaintiffs argued that the legirlislUe dClION
siulated a contract between the federal grantor ugrncy and
state nan lee agency. The i*ort, however, deter mined that
"the federal funding system is. in essence, one of uvolun,
lary r*«>peratiif effort between two rovrtnincnls lo provide
neede | services tor their citizens, The federal gnvt rnmei .
surn-.ﬁ.e* the funding while the state government plans and
Bilmiaivters the program* This cooperative srnturr is not
hascsl U]»>n those rights and duties of an ohlig.itoiy natuie,
enforceable in a court of law. whirh rliaractrrirr acon-
tractual relationship.” )

The case b « been appealed ‘0 the s Kuprrine Court.
The cosail will decide in'early 107911 it will accept the case
(nuyf called Shapp % Coiey).” . _

A-tet-ted issue of concern hi atle.ot two slates sit
J||7Wv.-«‘ terivlsiise suitlioimity to appropriate tediral funids

Ig InETohwds when the ItcitUjuir i'snol in li, Wit 'While
sevrr.it states use up interitn mininittre to in ciiitudi-di
1IN thte <edei) s VIL1o T Ll < tfnzhip Imli an

uo'1-lituTwnill mirlrmtion id ITgi»l?ilive authority-

In Als.ska. acourt ease, AXIryr. Hammond, was par

tizsjly decided by the superior court when it held, that all
federal receipts'must he appropriated by the legislature,
powever. tlie court refused lo allow the state's ud%,et utnl
audit committee to perform the appropriating function in
cuncerl with the thin nor iluniii; [lic interim A pi silion~hy
tfie Governor fur n icvi-w of Ihe first part of the dcci ion
wasdenicil. An ngreemi nt by tlie parties Hint l)ic ser'>m

-r«rt sfmiild he~ilrcrdesl Ly ih. r oide in n constitutiona

amendment vote in Novémber *d to dismissal or llic_c.isc.
In November, the voters rejected flic ameiiilmciit wliTrJi"1
would have provided the interim authority of a legislative
committee, working with the Governor, to deal with hiTd-et
ntiienilinetils when“tin Ici-Mature was out of tewinj
TA November vote on interim Ic%Tfa.t|vr'|rppropr|aI||,|P
during the interim wo* also defeated in MoiitannrThi

: progosal would have authorized a joint interim committee

of the legislature to approve or re(]iect bud%et amendments
to spend funds not appropriated urmg the preceding res-
c'on. Likc Alaska, tlie Montana amendment was precipi-
tated b)r_a court decision f,Montana ex. rcl. ./rniiv p.
I.reiilaliie Finance Committfr. 1975). Unlike the Alaska
proposal, the Montana men >ure did not include a state
gubernatorial role. o

Several states attempted to come lo grips with state
agencies' applications for federal aid during 1978 Vermont
instituted urequirement thnt approval for all federal
grants must he obtained from ajoint legislative fiscal com
miller. Smith Carolina enacted a requirement that state
arenrict must pel prior aPprovaI for seeking federal funds.
ancfdeh iMIrJ authority In a permanent joint appropria-
tions FPs-trtTchiunutlrr to approve fit disapprove n grant
regorsfwhenThelegislature is not in session. LouiSiana
Passed a law providing for review of grants by the Guscrnor,

he bud7q8et committee, and legislative fiscal office.

A 1978 Illinois law requires oil agencies under the cover-
not to Mihmit all applications for fcderul nid lo the bureau
of the hudget for approval. A Missouri enactment rrquirrs
all stati agencies to suRpIy the fiscal affairs and appropria-
tions committer of hath houses of the Ie?|-datur. with monthly
reports o:. rtpendifures of federal and state matching funds.

legislative Omsighl ol the f >etulle* IWsnch

At tivily in legislative oversut;ht was tint limited lo federal
lumls dufing 197K Several state t provided for legislative
review of administrative rules and regulations prior lo their
promulgation Idaho enacted provisions for |egislative
review of rule* and regulations when the legislature is out
of session An Alaska measure, pnssrd user the Governor's
veto, empowers the Administrative Hrgutatipji llt-virw
Committer toauvpend regTil Tons~aclop|cil wnett tlie latis-
lalure isout of sr>sioti . . N
_Implementation of» 1978 South Carolina law requiring
li-girlill .e ap{)roval of rules of practice and procedure is-
sued by the stale suptrine court has been delayer* until

. March” 197.The eitrnsion gives the legislature and the

stale supreme court limr lo come In an agreement on the
cnnirosetsial issue. o .

lowa eased requirements for legislative oversight of ad-
ministrative rules and established a legislative oversight
bureau with subpoena power and access to all records.
Wisconsin etparoled the membership of njoint committee
to review administrative rules Kentucky created a legisla-
tive piogiain irview and investigations committee i

In"Pennsylvania, the Governui must present budget in-
formation to the legi |llise leader <hip prior lo formal sub
tmssinn, and the legislature therr is now lo be given peri-
odic revenue estimates.



November 16, 197b

M H 110 R A N D U 11

TO: Chairman and Members
budget & Audit Committee

FROM: J. He Hogan, Director
Legislative Finance Division

The enclosed measure granting the Legislative Budget
and Audit Committee and the Legislative Council power to
sue in the name of the Legislature was passed during the 197b
session and vetoed by the Governor. I would suggest that
the Cornuittee officially request that the Legislative Counci]
profile for introduction a new bill incorporating the act
as passe*.” last year, and that the legislative leadership be
requested to expedite passage of thin measure early in the
1979 legislative session.

JHLi :pv;

Attachments



LAWS OF ALASKA
1978

Source Chapter No.

HCSSB 432 (Rules)

AN ACT

Relating to powers of the Legislative Budget and Audit Committee
and of the Legislative Council; and providing for an effective
date.

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 24.20.211(a) is amended by adding a new
paragraph to read:

(8 sue in the name of the legislature during the
interim if authorized by majority vote of the full member—
ship of the committee.

* Sec. 2. AS 24.20.060(4) is amended by adding a new sub—
paragraph to read:

(G) sue in the name of the legislature
during the interim if authorized by majority vote of
the full membership of the council.

* Sec. 3. This Act takes effect immediately in accordance
with AS 01.10.070(c).

ACTION BY GOVKRNOR

by the Governor 197 P
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Stat k 0i' Alaska -

OFFICE OF THE GOVERNOR
iTUNKATI

July 3, 1978

Tlie Honorable John Rader
President of the Senate
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Mr. President:

After due consideration, | have decided that | must veto
HCSSB 432 (Rules) which would empower both the Legislative
Council and Budget and Audit Committee to bring suit in the
name of the legislature.

Legislation authorizing legislative agents to bring civil
actions in the name of the legislature in support of its

orders and subpoenas is constitutional, and their doing so Y-
would be quite proper were the executive to fail todoso a\t .cfJ
the legislature s request. It would also be proper to -

authorize legislative agents to appear us amipi,curiae 1in*»
cases challenging the validity of legislative acts, parti—
cularly as, for instance, 1in cases such as A.L.I.V_.E. Voluntary,
where the executive 1is challenging their validity. No one

could possibly question the legislature®s empowering its

interim committee to act on these matters.

But bringing civil actions to compel the executive to act 1in
accordance with the constitution and laws of jhe state
exceeds the power vested in the legislative branch. Buckley
v. Valeo, 424 U.S. 1 (1976). Circumstances compel me to
Infer tKat the legislature intends this bill to serve that
pjrpose, that in..aa-Lt-haa-in Croft v. Thomas CcrLlorccX
<lection laws) k Kelley v. Hamynpm) Cenforce finance lawsjJi 60"

itradncr v. Hammond (enforce personnel laws); Hammond® V. mm */
Chunco (er.forctTconstitution); and SCR 112 (enforce land ~ r
T55SJ7 /-.->».> A

At the present time, the Legislative Council has apparent
authority to file amicus briefs in suits brought by others
in which the legislature®s laws or acts arc challenged and



Th. Honorable John Rader . 2. t "3, 1978

the executive®s position is not in support of the legislature’s,
for example, as in A_L.I1.V.E. Voluntary. So that 1is no

..problem. There has never been so much as a hint that Che

executive would fail to support the legislature®s 1issuance
of a subpoena or order. So that 1is no problem either.
Accordingly, there is no pressing need for any authorizing
legislation such as this bill at this particular time.

There is time in which to develop legislation on the subject
which will include standards and guidelines to steer the
interim committees away from the shoals of the separation-
of-powers doctrine.

Given the recent -- and continuing -- examples of the liti—
giousness of the interim committees, this bill, which 1is
absolutely devoid of any standards or guidelines for bringing
suit, is an open invitation to usurp executive power. As

the United States Supreme Court said in Bucxley:

The enforcement power, exemplified by [the]
discretionary power to seek judicial relief,

is authority that cannot possibly be regarded

as merely in aid of the legislative function

of Congress. A lawsuit is the ultimate rem—

edy for a breach of the law and it is to the
president, and not to the Congress, that the
Constitution entrusts the responsibility to

"take carc that the laws be faithfully executed.”

The Constitution of Alaska dictates the same result. Public
Defender Agency v. Superior Court. 3rd Jud. Dist. , 534* I"./IcT"

9T r (m AT 9T 5

Accordingly, | have vetoed HCSSB 432 (Rules).
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STATE OF ALASKA
General Election November 7, 1978

BALLOT PROPOSITION NO. 1

Advtaory Vota on legislative Snssion
5hil! (hr legivietuie adopt a resolution pladng btloia tha
total! an amendment lo th» itjta constitution ta provide
lor o iratimum length lor reguar sessions ol tha legislature
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by a itiolution cuncoirad in by a mejority ol Ihn membership
ol rech house? Tha vote on (hit proposition does not amend
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RAiioi proposition no. ?
Constitutional Amandmant
Fhiners o! legislative Intarim Committnsi

This it * ptopottd rumtitolional amendmernt to Article Il. sac
lion Il (menm ltgivialive committees)Jg aHiw I>> InllG
lw, im to >wt wo »t Il Intiim Momftltw with wijt*
auihority to Thaia wiHNntu Gaeeeeee fii IutlionTiTto epproet
QL dmppiova revfsions lo ttii M g»t The emilniFnenTwould
alio peiiniiTTieTeg'Viatuit to ritlagat* to Ih* tarmMitee it
power to appropriate ladeadl QL Cther mentis received from
non stile snuiiet

A vote "1011" tdnplt lhoe «midnant
A wile ' AGAINSI' ujtrli the amendment

PI ACE YOUR BALLOT CAROS IN
THE 10P AND HAND If TO THE ELECT
VOTER. REMOVE THE NUMBERED STUf
PERSONALLY DEPOSIT THE VOTED BA
FICIAL TO DO SO IN THE VOTER'S PRE

SIDE 1

TOP

OFFICIAL GENERA!
ELECTION BALLOT

GENERAL ELECTION NOVEMBER 7,

1HIS STUB TO Uf REMOVED OV ELECTION ROAM)

STATE OF ALASKA
General Election Notember 7,

BALLOT PROPOSITION NO. 3

Initiation No. G

Full Oondnble Costs ol llalucnting Capital
I'his proposal would ranuiir that all cosis ol t*» tipila
cation ha drt>rmirtd dll emit tnduae moving parse i
cilices lo thr lalocalion silr. planning, building, luini
using and Imancing a new capital having facilities eiutl ; j
al Iht cuiianl capital and Ihost requited by tha 1974 ¢
muat initiative anil tha sodial, econonric and mviranmant
pad to tha piesenr and itlacalian tiles. In addition. it i
requite 1hil a bond itaua Including all bondahlo casls ol
lal irlocalion ta approved by a majoiity ol voltts prior |
rapandituro ol stale money la relocate the capital.

A vela ' 1011* epprovat tha Initiative. FOR
A vote "AGAINSI" triads the inilietivo. AGAINST

BALLOT PROPOSITION NO. 5

Initiative No. 11
Italiinitabla Deposits on Certain
Davaraga Containers
this p'opos il would piovida that all bear and eaihmsled t
aga f>'iliinets sold iv ciilaroaiaai ol AlatV. allar July I. |
have ralunil value ul al least lan canlt Araas without it
tn Anchoraga. luubmVi. Jonaio and Ktlchihan by lojd u
meinhna slala tury sarvict would not ba atlrdad An u»if
»] aaa could elatl to pnticipete by volt ol ill local gat
tig budy Csntamtri would havalo bamailed Ahilr Hat
. 10c' or ‘Huial Alasha - W& Halond". Dedlers cowd ra
tu etrpl  nstempad. dameged, at oniiniiny tM rinlil
tabs u« malal bavaraga co'tbxaxe> wtoU ha banned stalau

aula *fUH" - «<- »» Ih* imtiifive I FOR
wvula 'AGAINhi  arieils tha Imloha# | AGAINST



GARY PESCA - Legislative Finance- This bill has been introduced

to give the legislature the power to sue the Governor. The LB&A

Committee and the Legislative Council tried to sue Hammond for

transferring money between appropriations (revising programs)

during the interim without the approval of the Leg. B&A Committee.
-.(Kelly vs. Hammond). The 1issue of the right to sue came up after
e the preliminary judgement. Governor said it was unconstitutional,

/ Ramona Kelly was on the LB&A Committee at the time.® They tried to make
it a personal suit but it didn"t work. Hammond has pressed this point
to a much further extent than other governors. But it is a problem
that has been and will be faced with any governor. There will always
be a difference of opinion between the Legislative and F.xecutive
branches as to their powers as equal but separate branches and how
far beyond their powers each can step. LB&A was trying to get the
3rd branch (Judicial) involved as a referee. But without the power
to sue the leg. branch has no power to ask for 3rd party involvement.
7Then the leg. 1is in session the law is clear and the gov. has the

pwer to transfer between appropriations by going thru the bedget

nrocess (supp. or special appropriations). During the interim he

does not have this vehicle and just does it on his own. At this point \
he cannot legally be stopped during an interim. So unless the leg.

is physically here, the gov. can do anything he wants with bills U?
and appropriations. iCourts say the issue doesn"t matter. The 2

leg. does not have the authority to bring a suit against the Gov.

A fj, VO "VW*TC i v iy > 13 M

Rob C . for Hohman

This bill 1S to insure that legislative Intent Is Implemented.

When the Rovernor circumvent, the intent of legislation the only alter—
native is to sue him. LaSt election Prop. 2 (which would hove
Riven the leg. the power to sue) was voted down by the people.



]
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Bill Barrier-Legislative Affairs, Legal Services

Although he feels that this is a separation of powers issue, Mr.

Barrier does not believe that this bill is xn violation of the
separation of powers concept of American Democracy. In some
instances the legislature must be allowed to sue the executive
in order to defend their powers. IT the legislature wants to
give the Legislative Council the power to sue it should be made
specific, by statute, if they do or 1lo not have this power.
Best example of this type of situation. A few years ago there
was aballot proposition on exchange of lands. The legislature
said that the ballot title was misleading and couldn®"t wait
for the next session to do something about it as the election
would be over by then. So the Legislative Council sued the

executive through the Legislative Affairs Division of Legal

Services. The court ruled that constitutionally the legislature

cannot sue and that the Legislative Council does not have statutory

authority to bring suit

/IV Op Oz r _
Ne/Sr i
/a*/* KUXJLcIh™ XA\ /+ CH=ER y0 o-%4 & o4l F* +
/At
c//3S0/0°" /0cw/ J/Mnj jjp*
A0 A jO fifo p AJIC U a *tP

y / tm s7urr>-4



« qpiYil0ny CRif, >1 Qofz

ROD PEGUES - DEPT. OF LAW

This bill is unconstitutional and violates the separation of powers.
The legislative branch snacts laws, the executive branch executes

the law and the judicial branch adjudicates. It is clearcut. This
bill would in effect usurp, by the legislative branch, the powers

of the executive branch. The governor®s first obligation is to

uphold the constitution. There are cases when the legislature

could litigate when exercise of legislative powers 1is being thwarted
(via amicus briefs) He feels that the legislature should have certain
powers of sueing (see attached bill draft from Law) but cannot and
should not have the power to sue the governor. Please see attached

article which gives the Dept, of Law"s basic position.



For an Act entitled:
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.20.060 is amended by adding a new paragraph to read:
(8 to litigate in behalf of the legislature during the
interim between sessions, if authorized by a majority vote of the full
membership of the council, as follows:

(A) initiate livil action to enforce legislative sub—
poenas ;

(B) intervene or appear as amicus curiae 1In any case
in which the power or responsibility of the legislature 1is placed
in issue;

(C) defend legislators, legislative officers or
employees, and legislative agencies in actions brought against
them in which the validity of their official acts or proceedings

arc placed 1in issue.



Congress now depends nn the executive branch’s Justice Department
for its legal services. Both branches would be better served
if Congress had its own legal counsel.

Ily Dorothy Sellers

HE NEED OK Congress for legal services is beyond
question, it is evident from both the volume and

gortentous clash between tho executive and legislative
ranches," remanded without decision in December of

substance of present-day litigatjon involvir}% mem-1976in the hope that the parties might settle the case,
e

bers, officers, end committees of Congress. T]
Committee on Congressional Operations In its final
report for tho Ninety-fourth Congress d(,December 3L
976) identified more than forty pen mP cases “of
vital interest to the Congress." The report [ists ninety-
eight senators and representatives who had assumed
litigative as well as Ieglslat_lve responsibilities.

hese cases frequently raise core governmental and
constitutional issues. Three from the United States
Court of Aﬁpeal_s for the District of Columbia Circuit
illustrate the 'taint:

1 |u united Stales V. American Telephone and

Telegraph Company, 61 F. 2d 34 %976), ncongres-
sional subcommittee mvestlﬁatmdq the scope of war-
rantless wwetappmg for a e?e national security
reasons subpoenaed from AT ftT. nil wire-tap re%uest
letters iitut to It or its subsidiaries by the Federal
Bureau of Investigation, because the ‘White House
foared Publlc disclosure of the subpoenaed docu-
ments, | J | :

ment ot Justicu, sued AT.RIT. to enjoin compliance
with the subpoena. Rep. John Moss, throuHh private
counsel ititnrvened for himself nnd on behalf of the
committee and ;h* Hnu»a of Representatives, On ip-
eel ‘m.m. Utrtct court decision largely favorable to
he plaintitf, the court, characterizing tha action .is “a

1728 American Bar Association Journal

he United States, represented by the Depart-

Jointbut those negotiations failed, and the court reheard the

case in June of 1977,

2.in (dark v. Valeo. 559F. 2d 642 (1977), Ramsey
Clark, on unsuccessful candidate for the Democratic
Party’s senatorial nomination in New York, challenged
lie constitutionality of the provisions of the Fedéral
Election Campaign Act under which asingle house of
Congress may disapprove regulations proimdosted by
tho Federal Election Commission. The seen  of the
Senate nnd the clerk of the House of Representatives
wore named defendants Each was represented by pri-
vate counsel. Over their objection, the United Status
represented by the Department nf Justice, intervened
on the side of plaintiff on behalt of the president nnd
executive branch. Five constitutional que ons woro
certified to the court of appeals an banc pursuant to the
unique judicial review provisions of the act. In January
ol 1977 the court dismissed the case for lack ofa ripe
case or controversy within the meaning of Article Il of
the Constitution. The Supreme Court affirmed the
judgment in crark v. Kimmett in June 197 S.Ct. 2667).

3 Heliums v. Poivell. 561 K. 2d 242 (1977), arose
from the 1971May Week demonstrations in the District
of Columbia. On May Sapproximately twelve hundred
people assembled ol Ihe steps ut the Capitol ta bear
speeches by members of the House ot Represent*-



tives and to present them with a "peoples' peace treaty."
The District of Columbia police and the Capitol police
dissolved the assemblage by arresting the i)artml ants. A
district court jury awarded Rep. Ronald Dellums, a
scheduled speaker at the disrupted meeting, $7,500 for

the invasion of his First Amendment rights. Representa-

tive Heliums had private counsel. The Capitol police
chief, who was found jointly and severally liable for the
award with the District of Columbia police chief, was
represented by the justice Department, The court of ap-
peals affirmed the jury's findings of liability but re-
manded for a reduction of damages.

Congress Depends on the Justice Department
At present Ie?al services for Congress are provided
rid hoc. primarily by the Department of Justice and toa
lesser extent by private counsel. During the period
1971-75the Department of Justice defended members,
officers, em’oloyees, or agencies ofCon,?ress in aPprqx-
imately nixlv cases. The cases ahove illustrate the in-
expedience of congressional reliance ou: the Depart-
ment of Justice. In each the department not only f'iled
to represent a recognizable congressional interest but
upgeared in opposition toit. ,
he department’s representation of Congress is
founded more in custom than statute. 2 U.S.C. §116
empowers the dei)artment to defend the officers of
Congress against claims relating to their official duties.
There is no comparable statutory authority for thH de-
partment's representation of congressional members
end committees. Former Attorney General Edward H,
Levi characterized that ropr* " »tion us a matter of
comity rather than as an nbsi ~ obligation.
Tim"department may have o.*cretion to represent
Con?ress under 28 U.S.C. 88517 and 5id. which ou-
thorlzo the atto_rnedv general to conduct litigation in
which the "United States" has an interest, but the
definition of "United States" ha* proved elusive. In
[/nifedStates v.A.T.frT. undCfark v. Voleo the depart-
ment appeared as plaintiff or intervenor-plaintiff
"United States" solely on behalf of the executive
branch in opposition to tha legislative. Yet, in defend-
ing the executive branch. Justice has argued with per-
fect inconsistency that an action which PI'[S the leglsla-
tive brnnch against the executive cannot present d case
nr controvers?/ because tie "United Stales" apBears on
both sides of (he issue, (Stotts v. Lvnn, II'D C.No,
750551 dismissed by stipulation November 26.1975)
Tho occasions on"which tlie department does not
reFrese_nt or actively opp< ses con%resslonal Interests
reflect ihu indisputable fact that its primary respon-
sibilities and loyalties run to tha executive branch.
This raises a question as to the approBrlateness of he
present [Uorney-clitnl inlationnhip between the de-
Partment and Congress under the doctrine of separa-
lon ofPowers. The effective o iralinn of tho doctrine
require* if not eternal vigilance, nt least continuing
mon on on itte par* of each branch toward the other*,

The present system of providing Ie(I],aI services for
Con%ress primarily through the execulive branch can-
not be reconciled with the doctrine of separation of
Pow_ers: it leaves Congress perpetually unPrepared for
he increasingly frequent and inestimably important
occasions when it must Jud|Q|a|IyJ3rotect its preroga-
tives from executive branch inroads.

The situation is equallr uncommendable from the
department’s viewpoint. Its sometimes congressional
client is assured a second-class status in relation to its
principal client, the executive branch.

Congress Needs Us Own Counsel .

The objective should be to assure the uninterrupted
availahility of legal services forConqress, regardless of
the nature’ of the case. To expand the role of private
counsel is to perpetuate a makeshift solution to on
unremitting problem. In addition, private counsel ore
expensive and, when retained case by case, necessarily
lack a comprehensw_e perspective of the problems and
policies of congressional litigation.

Recent Congresses hove considered proposals for
establishing asource of representation within the Con-
gress. The principal measures have been S. 273L
which would have established nn Office of Congrcs
sional Legal Counsel and was passed in the Nmet%—
fourth Congress by tho Senate but not acted on by tho
House, and, in the Ninety-fifth Congress, Title f".C.on
?ressmnal Legal Counsel") of S. Ssithe Public Orficials
ntegrity Act of 1977, which passed the Senate on June 27
nnd 1s now under consideration in the House.

These proposals would establish within Congress a
Permanent ffice of Congressional Legal Counsel. Tho
egal counsel would bn appointed”jointly by the
Speaker of the House and the president pro tempore of
the Senate without re?,ard to political affiliation and
solely on the hasis of fitness to perform the duties of
officp. The counsel, in turn, would appoint necessary
assistants on the same merit basis. .

A professional law office serving the entire Congress
would have benefits beyond prowdmﬂ needed rep-
resentation Tor litigation purposes. Ideally, litigation is
the last step in the ?rocess of providing legal Services,
The earlier part of the prmes*—giving advice and
counsp*—is aimed at uvoidit | litigation and formulat-
ing positions that are legally as well as politically
sound. Tlie sources of advisory nnd litigativn sendees
to Congress now are bifurcated: the advisory function
IS distributed among the various committee counsel
(with a consequent unevenness of ?uallty from com-
mittee lo committee); the iitigative function is jointly
discharged by the Department of lustice and private
counsel” The establishment of an Office of Congres-
sional Legal Counsel would pro 'idea unltari/, nonpar-
tisan source for advisory and litigative legal service*.
Hut the congressional legal counsel would nut displace
existing committee counsel Rather he would he au-
thorized to advise 0O*Ult. ilid tO-ijii-rile With any

December. 1977 « Volume 63 1729



coinipittftH or subcommittee regarding the use of con-
gressional investigative powers.

In litigation the proposals would empower the con-
?relssllonal legal counsel on direction from Congress (1)
0 initiate civil actions to enforce congressional sub-
poenas, (2) to defend congressional individuals or en-
tities in pending nctiuns in which the validity of their
official acts or proceedings was placed in issug, and (3)
to intervene or appear as amicus curine in any case in
which the powers and responsibilities of Congress are
placed in issue. In addition, S. 555 authorizes the
counsel to represent Gongre s in proceedings involv-
ing use immunity for j ar* >ns who testify before Con-
gress pursuant to 18 U.S.C. §? 6002 and' 6005

The primary substantive dirference between S. 555
and S. 2731 is that the former would not allow the
congressional legal counsel to commence legal
actions—other than those against nongovernmental
,oarnes to enforce congressional subpoenas—while the
atter would authorize him to bring suit to "require an
ufticer or employee of the executive branch of the gov-
ernment to act in accordance with the Constitution‘an
laws of the United States.”

Supreme Court Draws Distinction

In Buckley v. Voleo.424 U.S. 1(1976),the Court held
that the Federal Election Commission could not con-
stitutionally exercise the enforcement Rowers_con-
ferred on it because of the exclusion of the president
from participation in the appointment of a ma{orlty of
its members. Tho Court drew a distinction hetween a
power "essentially of an investigative and informative
nature, falling in"lhe same category ns those powers
which Congress might delegate to one of its own com-
mittees” and Ihe power to seek judicial enforcement
alaw of the United States, Tin* former maY_ lie exorcised?
by persons appointed without presidential participa-
tion: the Intt»r may not. . A

Tlie Court slated’ "The commission's enforcement'
power, exemplified by its discretionary power to seek
judicial relier, is authority that cannot possibly he re-
%arded ns merely in aid of the legislative function of

ongress. A lawsuit istheM" ~ >teremedy lor breach
of the law and it is to the | ..dent, and not to th.i]

Congress, that the Constitution entrusts the respons'-'\ seeking judicial relief.

hility to 'take Care that the laws ho faithfully u\o-

uled "" .
~ This distinction affects the proposals for establish-
ingal ||||gresnou._|| Ie%al counsel. Both S. 2731 and S.
would .mtbfirize the counsel to bring civil actions
to enforce con%ressmnal subpoenas and order* Con-
ress now has two methods for handlin cqntemPt of
ongress coses It may relnr them to the United States
n'torney ioi criminal prosecution as a misdemeanor
pursuant to 2U.S.C 8§ 192 194 nr it may bring the
conteinnor to trial heiore Congress, although this pro-
endure h«* not h*en Used since 1945

The HINIgFiM* iwil >ril|PME[jl | >% <ievi»,»nlv Il e

1730 American Bar Association Journal

from the use of the congressional investigative power.
For this reason it appears that a congressionaliy ap-
pointed legal officer may constltutlonallr bring a civil
action in support of that power, and this could be
"regarded as merely in aid of the legislative functions
of Congress." ,
The proposals would empower the congressional
legal counsel to undertake the defense of congressional
committees and personnel in cases in which the valid-
ity of their official actions was placed in issue. As this
would be in a prewo,usly filed action, the counsel \
would not be involved in tho discretionary decision to
institute Iegzal proceedings. o ,
_ Because the counsel's responsibility would he [im -
ited to the defense of pending challenges to official
congressional actions, it may be construed as suppor-
tive of the legislative function of Congress rather than
asjui.invasion of the presidential power, Thu conclu-
sion is fortified by the practicalities of the situation—
exemplified by ctark v. Valeo—in which the Depart-
ment of Justice declined to represent a congressional
defendant. Su.reIY Congress may appoint a replace-
ment counsel in that situation.

Counsel Also May Be Friend of the Court

Both proposals would allow (ho congressional legal
counsel to interveno or apFeat ns amicus curine “in
cases challenging the constitutionality of any law of
the United Stales in which tlie United Slatesisa partY.
Intervening and appearing nsamicus curiae are totally
different undertakings. Anamicus curiae isnota ?arty
to the I|t|g1: lion and independently cannot request any.
form of relief. Thus an upponranceomicuscuiiao could,
nolt_ |fnfr|nge on tho executive's power to seek judicial C
relief.

In contrast, an intorvonnr is a party to the action and
able lo request any appropriate reliéf and to he bound
hy the ultimate judgment. There is no waY of predict-
ing whether a constitutional challenge fo an act of
Congress will come from a plaintiff seeking declara-
tory relief or from a defendant charged with violating
the net. The right to intervene in supsoort of the con-
stitutionality of n Inw of the United States may carr
with it the discretionalv power to appear is plamtif

The ‘provisions hy which the congressional legal °
counsel may be direclod to intervene ar appear 0S
umiais curiae are dear attempt* to protect Congress »
against the exceedingly rare situation when the execu-
tive branch chooses not to defend nil or part of tho
constitutionality of a statute. This situation in fact oc- J
currnd in Hockley v Valeo. Tha Department of justice
filed two briefs in the Supreme (xmrt. one on beh If of
the defendant attorney ?unned and a second cindcu*
brief lliat argued against the conshtuhonahtE of the

rant of onforcemrnl powers to th" Federal Election
ommission. The congressional interest in that case
ooy Nay* tin.u protect'd without infringing nn



executive responsibilities if counsel had appeared as
amicus cuiiae rather than as an intervenor.
But provisions like that in S. 2731 (hat would au-

thorize the congressional Ie%al counsel to institute ac- /

tions against the executive branch to compel it to act
in accordance with the Constitution and laws of the j
United States would appear to be unsalvageable in
light of Buckley v. valeo.

Challenges by Individual Members of Congress

Buckley V. Valeo does not foreclose the possibility
that an individual member of Congress ma¥ bring suit
a?amst the executive branch. Members of Congress,
although officers of the United States, are outside the
scope ofthe appointments clause because the Constitu-
tion oxpressly provides the method for their selection.
The Supreme Court has never addressed the question
ofthe standing of individual members of the legislative
hranch to seek judicial relief from actions taken hy
members of the executive branch. Circuit court deci-
sions, however, huid the member-plaintitf to the stand-
ing requirements applicable to ull other plaintiffs—the
inomber must demonstrate a specific nonspeculative
personal injury in fact, ffnrrington v. Bush, 553 F. 2d
101D C. Cir. 1979; Harrington v. Schlesinger, 528 F,
2 §4th Cir. 19 ?);Holtzmaii v.Schiesinger. 484F.
2d 1307 (2d Cir, 1974).

The narrow area In which members of Congress do
h.tve standing to challenge executive branch action is
illustrated by two cases, again from the District of Co-
lumbia Circuit. In Kennedy v. Sampson, 511 F. 2d 430
(1974), Sen. Edward Kennedy sou%ﬂ a declaratory
Judgment that the Family Practice of Medicine Act was
vaI|d|¥ unacted despite a purported pocket veto. Tlie
court found the requisite injury—and therefore stead-
mq to sue—in the nullification of Kennedy's specific
vote and of the congressional power to overfido U veto.

tnPressfer v. Simon, 428 F.Supp. 30210).U.C. 19761,
the three-judge court, although finding for (he defend
ant* on the merits, upheld the standing of the plaintiff,
Rep. hurry Pressler, to challenge the Postal Revenue
mi’ Salary Act of 1067 and the Executive Salary Cost*
oM.iving ‘Adjustment Act of 1075us violative of Arti-
cle I, Section 6, of the Constitution. Citing Kennedy v.
Sampson, the Court stated, "a Congre.ssin.in has stand-
ing tosue by reason of his office where executive action
has impaired the efficacy of Ills vote. ..

liligatiun Must Be Directed by Cangre**
~The ornpnsals for establishing mi Office of Congres-
sional Legal Counsel would not allow litigation other
than as directed or consented to by Congress Bemuse
the individual members of Congress are beyond tho
pale ol the appointments clause, the question is why
cannot tlie actual lawyering nn behalf of Congress o
dolegated without violating Ihe appointments clause.
The nuxwer Is twofold. o

' noted earlier. Congress cannot ippoint any

Dorothy Sellers practices as a
partner in a Washington, D.C,,
law firm. She holds a B.A. from
Stanford University, attended
Stan'ird Law School, and
earned her J.D. at George
Washington University in 196a.

one to perform duties other than in aid of those func-
tions Congress may itself carry out. A nonlegislativu
function—for example, enforcement of the laws—
cannot properly be delegated because it is not a proper
congressional function. Second, even if nn individual
member of Congress demonstrates standing to sue on
his own behalf, that showing is not automatically
transferable to Congress as an institution. And a practi-
cal. problem with assigning a congressjotially ap-
gomted legal officer to reﬁresent. un individual mem-

er of Congress is that the decision on standing is
frequently—os in Kennedy v. sampson— inseparable
from the decision on the merits and, therefore, simply
comes too late for assignment to a congressionally ap-
pointed legal officer. = .

At present the legislative branch is dependent on the
executive hranch for legal services. The arrangement is
inexpedient for both, particularly Congress. It has no
roliahlesourco of representation for judicial confronta-
tions with the executive brunch. Proposals for estab-
Igshm% an Office of Congressional Legal Counsel ate
likely o recur as the quantity and importance of litiga-
tion involving congressional interests continue to In-
crease,

While it is probable that a statute conferring on a
congressionally appointed legal officer the uuthority to
sun an executive brunch member for allege 1errors nf
omission or commission in enforcing 'he laws would
hestruck down under the uppointrnents clause, there is
nevertheless a large area In which the litigative re-
xponsibilf? js o1 a con?ressmnallcou_nsel could be re-
garded ns incidental fo the legislative function und
outside the oppointments clause

An_additional benefit to Co o?ress would be that of
merging the advisory and lith.ative aides nf the legal
services available to it end of rov,ldm%_ a central
source for analysing court an | administrative rulings
and recommending legislative responses. o

While a proposal for establishing a legal office in
Congress, where more than half the members are
lawyers, may have the superficial appearance ol carry-
ing “coals to Newcastle, in reality it could provide
necessary and now unavailable legal services to Cou-
grens. x
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February 22, 1977

Richard V. Prcer . e " o—o _*>
Deputy Commissioner
Department®of Administration

Pouch C * * e -l | * o *
Juneau, Alaska 59301.°* /
1 - “c . i
Dear Mr. Freer: e “v \ 7. e o, \
e __ o * *V < oe _VI

v.V: You have asked If the atato Is governed by the prop- ="
posed regulations developed by the Department of labor on the.l =
provisions of "AS 23-10.375-300, Transportation or Employees. *7j"
It Is a uniform and veil established rule that In statutory /X e,
construction, tho government, as sovereign, In not bound b7
the restrictive terns of statutes unless expressly mentioned, Vv
Alaska Rural Rehabilitation Coro v. Obort, 10 Alaska Reports
903, 517 (1975) "and cases cited therein.

* -

Eiarples of"Alaska Statutes In w3a1ch the state la In—
cluded are AS 23.30.265(12) vhich relates to worfcaan®a corpen- .
nation, and AS 18.60 *30(6) which relates to occupational safety
and health standards. o W

Therefore, Jt Is the opinion of the department that.1l
the state lo not -governed by the proposed regulations developed
by thbe Departnent of Labor on the provisions of AS 23-10.375- -
*100, Transportation of Employees.

Sincerely,
KOFOtAlt C. OOR3UCU 1%
ATTOR-iEY GENERAL

Iy : Vo *Z

Jercs K. Douglas
Assistant Attorney General

1-#e
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robmsry 22, wvyfl\

iTLchard W. Freer

Deputy Coesaissloner
L*epartaont*of Administration
Pouch C

Juneau, Alaska. 59301° -

VVYV me .

Tear 7'r. Freer:

You have caked If thrr ntato lo f.ovemad by the prop-
posed regulations developed by the L"epartncnt of Labor on the
provisions of AS 2j.10.37>-TCO, Trnnsportatlon of ILvployneo.

It Is a usiforr. and well established rule that In atabntoiy -

construction, the r.ovemrsent, as sevcrslr.n, I:i nob hound by o*e

tho restrictive terns of statute:! aniens expressly ncntlor.ed.

Alaska Rural :k:ba>1lltatlon Com v. Id".ert, 1'J Alaska 1ilcports
517 (li?4p) anti cases cited~tacrelit. .

Exiurplea of Alaska statutes 1la which tho state la In—
cluded art* Ad 2,1.30.265(12) which relate:: to v.or»*n;lrill cnupen-
ratton, and /* .12.60*030(6) vb “ck relates ta occupational safety
rnd health standards.

Therefore, It ,Is L: e opinion of tho depart/rent that
the state Is not erovcrr.ct! by the preuonod revfilatlons developed -
by the Department of Labor on tha provisions ot* AIJ 23.10.375-
*100, Transportation of Drplcycus. * oL .ee e

t;i.zcers.ly,

;;0H*IA?r ¢, goiltjch
AYTOi1disY Gr.:;i:zibn,

Ny
Jarcp J. r ."aa
A:nlstnr.b Attorney (Jrnerrl
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HB 45 An act relating to powers of the Alaska By Rules by
Legislative Council and the Legislative request of t
Budget and Audit Committee; and providing Leg. Council
for an effective date. For LB&A Comi
SUMMARY

This bill amends statutes concerning powers of the Legislative
Budget and Audit Committee bv adding a new paraeraoh enabling
them to sue in the name of the legislature during the interim
between sessions if authorized by a majority vote of the full
membership of the committee. HB 45 also amends statutes con-—
cerning the powers of fhe Legislative Council enabling them to

do the same by a majority vote of the full membership of the
council.

SUPPORTING INFORMATION

Check with Judiciary

FISCAL NOTE: Check with Judiciary

RELATED LEGISLATION: None

INTERESTED PARTIES: Legislative Budget & Audit

Legislative Council
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Alaska JState ~legislature

JUNKAU ALASKA

MEMORANDUM

TO: Senator Bob Mulcahy, Chairman
ftate Affairs Committee
FROM. J . Atf.ftfiogan, Director
/ mlegislative Finance Division
/

SUBJAP: HB 45 - Arguments in Favor

At your request | have prepared the following arguments
in support of HB 45. HB 45 grants the Legislative Council
and the Legislative Budg* * & Audit Committee statutory authority
to bring suit in the name of the Legislature during the interin.
As the bill came to your committee, it was the same bill
approved by the Legislature last year and vetoed by the Governor
(SB 432 - since SB 432 was enacted by the last legislature
this legislature could not override the veto this January, and
a new bill had to be introduced, 1i.e., HB 45).

In the veto message for SB 432 the Governor stressed that
the Legislature could always Tfile an amicus brief in suits
brought by others. The problem with this of course is that

if "others" don"t file suit against some executive action/inaction,
then the Legislature has no case in which to file an amicus
brief. Using the Budget & Audit Committee"s Kelley v. Hammond
case as an example, the 1976 legislature enacted Cn. 26, SLA 1976
which prohibited transfers between appropriations. Then 1in
the General Appropriations Act (Ch. 279, SLA 1976) the Legis—
lature modified the prohibition to allow transfers when ap—
proved by the Governor and the Legislative Budget & Audit
Committee. The Attorney General advised the Governor to
proceed with transfers but not to submit them to the Budget &
Audit Committee Tfor their approval. A list of transfers so
approved 1is contained in LR 67, SLA 1977, attached.

Putting yourself in the place of the then Budget & Audit
Chairman, the time 1is August 1976,the beginning of the 1977
fiscal year, and the Governor 1is transferring between appro—
priations against the expressed will of the Legislature.

The Budget & Audit Committee votes tobring suit to stop the
transfers, but has to search for fourmonths to find a
"private citizen" to file the suit. By the time the suit is



filed in January, the fiscal year 1is one-half over, and
$2,637,385 has been transferred outside the approval mechanism
set up by the Legislature. In brief, the real argument in
favor of this bill is as follows:

IT the Legislature creates interim committees, as the
Constitution allows, to look after its interests during
the interim, then it must grant those committees the
power to act- in this case bring suit- against the
executive branch when the expressed interests of the
Legislature are ignored. Otherwise, the interim com—
mittees can only anguish, publicly and/or privately,

The amendment added by your committee would authorize
the presiding officer of each house to appoint one alternate
member to the Budget & Audit Committee. The sole purpose of
this amendment is to make it easier to obtain the necessary
six-member quorum to accomplish Budget & Audit Committee 1in—
terim business (normally a full day®"s agenda at least
once a month). The extreme travel distances and divergent
interests of our legislators has made it very difficult to
obtain a comfortable quorum throughout the history of the
Budget & Audit Committee"s existence (established 1971).

JHH pw
Attachment
cc: Jim Duncan, Chairman

Budget & Audit Committee
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Airports

Flood Control Facilities 4 sn. Boat Harhors
Water Supply and Sewerage Systems

Port Facilities Development

Library Facilities

Trunk ard Secondary Airports

Health Care Facilities

Regional Fire Fighter Training Center
School Construction

Fish Management 4 Development Facilities

Senior Citizen Housing Development

Highways, Ferries 1 local Svc. toads

Airports

Water Supply 4 Sewerage Systems .
Flood Control, tort Facilities 4 sn. Boot Landlng

Parks and Recreational Facilities

Health Facilities, Sr. Citizen Ctrs/Pioneer» tinea
Voc. Educational Facilities 4 U of A

Highway, Ferry, Airport 4 Local Svc. Roads
Correctional 4 Public Safety Facilities

WSher'es nt. 4 Development Fsciliti*"
ater Simp )}’ and Sewerage Systens

AtrntORizm
Birr
UNISSUED

1,000,000
1,000,000
6.900.000
4.500.000
2.900.000

2,100,000
2,000,000
3,800,000
11.840.000
13.805.000

1.400.000
12.785.000
2.396.000
24,000,000
33.290.000

5,850,000
25,000,000
33.656.000
88.450.000
30.504.000

26.965.000
27.640.000

$361,781,000

ORIGINAL
APRIL
OFFERING

e.

500,000

3,000,000

500,000
1,000,000
1,600,000

700,000
1.500.000
9.400.000

20,000,000

4.100.000
1.200.000

f 143,500,000

REVISED
APRIL
OFFERING

6

500,000
3,000,000

500,000
1.400.000
2.600.000

1.500.000
4.500.000
10,900,000
29,000,000

4,100,000
2,000,000

/$60,000,000 /

REMAINING

M ffinasmcN
UNISSUED

1,000,000
1,000,000
6.900.000
4.500.000
2.900.000

2,100,000
2,000,000
3.800,000
11.340.000
10.805.000

1,400,000

1,896,000
22,600,000
30,690,000

4,350,000
20.500.000
22.756.000
59.450.000
30.504.000

22.865.000
25.640.000

$301,781,000



November 16, 197b

M L MORAWTDUM

TO; Chairman and Members
budget & Audit Committee

FROM: J. H. Hogan, Director
Legislative Finance Division

The enclosed measure granting the Legislative Budget
and Auuit Committee and the Legislative Council power to
sue in the name of the Legislature wa . passed during the 1978
session and vetoed by the Governor. I would suggest that
the Corouittee officially request that the Legislative Council
prefile for introduction a new bill incorporating the act
us passed last year, and that the legislative leadership be
requested to expedite passage of this measure early 1in the
1979 legislative session.

JUli:pw

Attachments



OPINIONS OF HB 45 Bob Mulcahy

ROD PEGUES - DEPARTMENT OF *".AW

This bill 1is unconstitutional and violates the separation of powers.
The legislative branch enacts laws, the executive branch executes the law
and the judicial branch adjudicates. It is dearcut. This bill would in
effect usurp, by the legislative branch, the powers of the executive branch.
The governor®s first obligation is to uphold the constitution. There are
cases when the legislature could litigate when exercise of legislative powers
is being thwarted (via amicus briefs). He feels that the legislature should
have certain powers of sueing (see attache"4 bill draft from law) but can—
not and should not have the power to sue the governor. Please see attached

article which gives the Dept, of Law"s basic position.

BILL BARR11ER - LEGISLATIVE AFFAIRS, LEGAL SEN.CCS

Although he feels that this 1is a separation of powers 1issue, Mr. Barrier
does not believe that this bill 1is in violation of the separation of powers
concept of American Democracy. In some instances the legislature must be
allowed to sue the executive In order to defend their powers. If the legis—
lature wants to give the Legislative Council the power to sue it should be
made specific, by statute. If they do or do not have this power. Best ex—
ample of this type of situation. A few years ago there was a ballot propo—
sition on exchange of lands. The legislature said that the ballot title was
misleading and couldn®t wait for the next session to do something about 1t
as the election would be over by then. So the Legislative Council sued the
executive through the Legislative Affairs Division of Legal Services. The
court ruled that constitutionally the legislature cannot sue and that the

Legislative Council does not have statutory authority to bring suit.



PROPOSITION #2, A CONSTITUTIONAL AMENDMENT

In last election to voters failed to pass proposition &2 This pro—
posed amendment would have given the legislature the ability to vest one of
its interim committees the authority to approve or disapprove revisions to
the budget. The amendment would also permit the legislature to delegate to
the interim committee its power to appropriate federal or other monies
received from non-state sources.

GARY PESCA SACKETT®S A.A.

Legislative Finance- This bill has been introduced to give the legis—
lature the power to sue the Governor. lhe LB&A Comnittee and the Legislative
Council tried to sue Hammond for transferring money between appropriations
(revising programs) during the interim without the approval of the LB&A
Committee. (Kelly vs. Hammond). The issue of the right to sue came up after
the preliminary judgement. Governor said 1t was unconstitutional. Ramona
Kelly was on the LB&A Committee at the time.* They tried to make it a person—
al suit but 1t didn"t work. Hammond has pressed this point to a mucn further
extent than other governors. But 1t is a problem that has been and will be
faced with any governor. There will always be a difference of opinion between
the Legislative and Executive branches as to their powers as equal but separate
branches and how far beyond their powers each can step. LB&A was trying to
get the 3rd branch (Judicial) Involved as a referee. Buth without the power to
sue the legislative branch has no power to ask for 3rd party involvement. When
the legislature Is in session the law Is clear and the governor has the power
to transfer between appropriations by going thru the budget process (supp. or
special appropriations). During the interim he does not have this vehicle and

just does it on his own. At this point he cannot legally be stopped during the



interim. So unless the legislature is physically here, the governor can
do anything he wants with bills and appropriations Courts say the issue
doesn®"t matter. The legislature does not have the authority to bring a
suit against the Governor so even though she was a private party (who can

sue) it was considered a suit by LB&A.

ROB C FOR HOHMAN

This bill 1is to insure that legislative intent is implemented. When fie
governor circumvents the Intent of legislation the only alternative is to
sue him. Last election Prop. 2 (shich would have given the legislature the

power to sue) was voted down by the people.



FINANCE DIVISION

Till! LKGISUTIRE POUCH WF-STATE CAPITOL
. ) JUNEAU. ALASKA 99911
[uocirm Mir coumrm PHONE: 19071 465-3795

March 19, 1979

MEMORANDUM

T0: Senator John Sac Zett, Chairman
"Finance Committee

FROM: fiAJllogan, Director
[islative Finance Division

SUBJECt/ HB 45

HB 45 (current copy of Bill History attached) would grant
the Legislative Council and the Legislative Budget and Audit
Committee statutory authority to sue on behalf of the Legislature.
The bill, as it currently stands, is the same bill that was
vetoed by the Governor last year. Should it pass this year, |
would assume it would suffer the same fate, thus an override
of the Governor®"s veto appears to be necessary to put this law
on the books.

If it is the intention of the legislative leadership to
pass this measure and to have it effective this interim, |
would suggest that the bill be moved quickly to a vote 1in the
Senate in anticipation of a veto and subsequent need for a vote
to override.

J1IH:pw

Attachment



STATE AFFAIRS COMMITTEE

March 28, 1979

The meeting was brought to order by the Chairman, Bob Mulcahy.

Rick Lauber of the Pacific Seafood Processors testified first on
HB 207. He said the bill does what "we"™ think the original act
would do.

"We have no objection to the bill whatsoever, it seems it does
only what it should do anyway."

Ziegler asked if anyone had received the letter from the Univer —
sity. He pointed out that the question had been raised that the
university does not want to pay for return trips.

Lauber said that processors had had similar situtations where
romeone did not want to complete their contracts but that was covered
1>y the department of labor. He said the only exceptions would be if
the contract was realty unreasonable.

Kelly said the president wants to bexcluded from the bill.

As there were questions and Sen. Ziegler"s office was looking for
a copy of the letter to share with the committee the chairman addressed
the next bill on the agenda.

Jay Hogan, Director of Legislative Finance testified on behalf of
HB 45.

Hcgan passed out a document compiled by Budget & Audit. Tho first
page contained tho act passed in 1977. The second page contained the
Governor"8 vetoe message. The bill was vetoed then overruled by a
unanimous vote of the legislature and put on the books.

The Attorney General®"s office advised that governor that the act
was unconstitutional nnd the Governor failed to comply with the act.

In January the Governor ceased making transfers but at that time
the value of the transfers was about $2.5 million.

The up shoot is that Budget & Audit found themselves wishing to
nave no transfers or to have them in accordance to the law passed by

the legislature. The legislature went to court knowing they had no
power to sue. Without the power to sue the legislature has no power at
all during the interim. IT the legislature came in after Budget and

Audit had filed a suit and said go ahead made Budget & Audit feel that
tho legal problems on power had been solved.

The committee realized the governor was ignoring the law 1in
August and tried to Vet a private suit or formor legislator but without
success. Finally Ramona Kelly sued as a private citizen.



Kelly wanted tPknow how the legislature about suing - if it
must be done during the session.

Hogan said there are limited rights. He said the legislature was
trying to enforce the law and Budget & Audit was trying to get the law
adhered to. It appears that a legislative resolve is necessary to
continue the suit. The only other vehicle the legislature would have
would be to anticipate problems ahead of time and instruct Budget &

Audit what to do before they adjourn and that vould be nearly impossible
to do.

Rodger Pegues from the Attorney General®s office testified next. He
said that the AG"s office opposei the legislation but does not oppose
legislation on the subject. Conjress resorts to resolution of the
house or both houses and gets counsol to present their feelings. The
U.S. Attorney General ruled it unconstitutional to bring actions to
court. The United States Supreme Court ruled 9-0 that it was un-—
constitutional.

Surely the legislature could h..ve representation when there 1is no
legal interest at stake. Having house counsol with standing authority
would bring in another body of expertise. I don"t see a reason for
both bodies to have counsol since most issues would be based on consti—
tutional law. He said the bill brobably violates the constitution
since ours 1is not that different from the United States Constitution.

He also said that the law that the Governor 1is not complying with is
not the transfer law. He described contests where this had been tested.

He said this program would allow any suit. "I think it is a bad
idea - I would rather get issues resolved before committees like this.
There 1is more sophistication than in the Supreme Court. I think the
bill is an invitation to trouble."

Billy Berrier, Director of Legal Services testified next.
I1? again passed out copies of the Governor"s vetoe.

He said that it 1is true that many of the questions that would be
involved in this bill such as questions of ballot propositions, ques—
tions on a mandate to spend, etc. are resolved in other ways.

The ballot proposition for the constitutional amendment was
worded such that the legislature felt it would change the outcomeof
the election. After the legislature adjourned they didn"t want a
special session to so the Legislative Council brought a suit. THo
judge did not decide the constitutionality question. In Pennsylvania
tho legislature does have the power. The Attorney General has asked
for tho decision to be dismissed but thore hasn"t been a decision yet.
Berrier said ho hadn"t attended the Budget and Audit meeting but both
bodies felt it was an important piece of legislation.

Rodey said it was a complex legal problem. The question is when the
Governor refuses to comply with the law who will carry it out - the
legislature or the public.. Because of the checks and balances set up
within our government he feels the legislature should. To require a

private citizen seems undesirable.The Legislature being able to sue
carries out the intent of tho constitution.



Most cases wuld deal with constitutional issues and the court 1is
the proper place to deal with constitutional issues.

Berrier said the type of questions that come up are constitutional,
not dealing with something easy that can be solved politically.

Ziegler said he has great reservations but is inclined to vote
"do pass™.

Kelly wanted to know if the legislature could sue during session.

Berrier said if a resolution 1is passed.

There was discussion on the reapportionment case.

Ziegler received the letter from the University and said the
statutes state that the University is exempt so that should solve
his question.

Hogan requested an alternative membership to call on to make
up a quorum during the interim for meetings and explained past prob=
lems.

Ziegler said it was a worthwhile amendment.

Bradley made a motion it be accepted

Rodey made a motion the bill be moved out of commitee.

Representative Randolph testified on I1I1JR 12. He said it was a
very simple resolution making a request on Congress. He said it would
be hard to pass in Washington but he felt it was worthwhile for the
people of Alaska to ask. He said it would have no affect on the state

income tax.

Muicahy asked for a motion to move the bill out of committee.
Bradley made the motion.

Muicahy asked if SB 207 was resolved to everyones satisfaction.
Kelly made a motion to move the bill with individual recommendations.

Muicahy said as a matter of housekeeping he would ask for acceptance
of tho substitute for HB 147.

Kelly made a motion to accept the substitute.

Vorn Roberts from the Dept, of Motor Vehicles was present to answer
questions.

Ziegler asked if the $20.00 fee was reasonable.

Roberts said tho fee was best to be left in the hands of the
legislature.

Rodey said the cost of plates today is $60.00 - he wasn"t ad-—
vocating an incroasc but said down the road tho costrould create
a problem.



Rodey sais he didn"t know if we should try to make money with
the plates since there was other sources of state revenue.

Roberts said it didn"t matter to him that it doesn"t cost
anymore to try to collect $50 or $150. He said the cost for
plates hadn®"t risen for a number of years.

Muicahy said an increase would touch most families these days
two 01 three times.

Rodey said 01EC touches them a lot more.
MOre discussion arose concerning legislative license plates.
The chairman asked for a motion to move the ..ill.

Rodey moved that it be passed out for individual recommendation.



HOUSE JUDICIARY COMMITTEE MINUTES

February

%, 1979

Chairman PARR called the meeting to order at 3:09 and
asked the Committee™s indulgence 1in entertaining busi—
ness on HJR 17, regarding ice fog research. He explained
that, as this legislation is not likely to promote any
controversy, it would be nice to get it out of Committee.
ANDERSON
Representative BARNES mcved to consider HJR 17, there
was no OBJECTION and so the motion passed unanimously.

Representative BARNES moved that the commitee report out
HJR 17 and there being NO OBJECTION, the motion passed
unanimously, and the Committee reported out HJR 17.

Chr rman PARR then opened the meeting to testimony on
KB 45, the bill of calendar, regarding the powers of
the Legislative Council.

BILLY BERRIER, the Director of Legal Services, Legislative
Affairs Agency, appeared to testify. He stated that this
legislation passed both legislative houses last year and

was vetoed by the Governor. He believes that this bill

is not in violation of the separation of powers concept

of American Democracy, and in some instances the Legislature
must be allowed to sue the Executive in order to defend
their powers.

ROD PEGUESE testified on behalf of the department of Law.
The opinion expressed by Peguese 1is that this legislation
is unconctitutional and violates the separation of powers.
He feels that the legislature 1is ursurping the Executive
Powers, but cannot answer how the legislature can compel
the Executive the enforce their laws.

BILLY BERRIER appeared briefly again before the committee,
explaining briefly that this legislation does not violate
any separation of powers concenpts and that it only in—
sures that the Legislature will, under this law, have the
power to protect their authority.

Representative NELS ANDERSON moved that the Committee report
out HB 45, there being NO 01 TECTION, the motion passed
unanimously and HB 45 was reported out of committee.

Chairman Parr adjourned the meeting at 4:30 p.m.



COMMITTEE REPORT

HOUSE,
FURTHER
1-24-79 Date:
Mr. Speaker:
The Committee on JUDICIARY has had HB 45

"An Act relating to powers of the Alaska Legislative Council and the
Legislative Budget and Audit Committee; eff. date."

under consideration and (a majority of the committee) (the committee)
reports 1t back with the following recommendations:
1

do pass [ ] do not pass

do pass with attached amendments(s)

[ ) same title
replace with CS for [ 1 new title

and recommends

1] AND attaches a "Letter of Intent” [ ) New Fiscal Note
1 ) reports it back without recommendation
[ 1 referred to the ) Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

( c . nG
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————————————————— ChamTdd n

H 60 (Rav. 12/7B1



Gary Pesca-Legislative Finance

This bill has been introduced to give the legislature the power
to sue the Governor. The only time the Leg. Council & Leg. B&A
Committee have tried to sue was when Hammond was transferring
money between apporpriations without authority, during the-
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PATRICK RODEY 601 W. STH AVE. SUITE 620
»a SPENARD ANCHORAGE. ALASKA 99501

DURING SESSION

Alaska S&>tatr Srnatl :

OUCH V
JUNEAU. ALASK

A 99SI11
JUNEAU, ALASKA 99811

March 19, 1979

HEHOR ANDUM

TO : Senator Bob Muicahy, Chairman, Senate State Affairs

FROM: Senator Patrick Rodey

RE : Proposed Amendment to House Bill 45, "An act renting to
powers of Legislative Council”

I would like to propose an amendment to House Bill 45 when it is
considered in Senate State Affairs. The amendment would establish a
student legislative internship program. Enclosed is a summary of the
proposed amendment®s effects. I hope you will be able to support it.
Please let me know if you have any questions. Thanks.

Attachment



SUMMARY OF AMENDMENT TO ESTABLISH STUDENT LEGISLATIVE INTERNSHIP PROGRAM

This amendment to AS 24 would establish a legislative internship program de—
signed to se. ve students who have at least reached their junior year in an accredited
postsecondary institution.

As interns, students would earn both salary and credit, a concept which already
has precedence in programs presently operating at the University of Alaska such as
Cooperative Education and the University Year in Action (UYA). As the program is
envisioned at this time, the credits (three for the internship and three for an
independent study course taken at the same time) would be provided through and under
the auspices of the University of Alaska, Juneau. The salary, which would be at least
minimum wage, would come from the Legislative Council.

Interns would be assigned to standing committees of the legislature, and their
period of service would last throughout the session. In addition to meeting the above
mentioned criteria, interns would be chosen on the-basis of experience and interest in
subjects which are likely to be addressed during any particular session.

This legislation would not require a set number of interns per year, nor would
it restrict the number of interns who could participate in any given year. Interns
would be chosen by the Legislative Council in cooperation with representatives from

the cooperating postsecondary institution.






HB 84 An act relating to the refund of the unused McKinnon
balance of personal leave upon termination
from staue employment.

SUMMARY

This b ill amends existing statutes to allow state employees

to receive unused personal leave payment upon termination of
state employment in the form of a lump sum or in installments
as he chooses.



FLOOR REPORT HB 84

This bill can be implemented at no measurable cost to
the state and would allow state employees upon termination
of employemnt, the option of receiving his unused personal
leave payment in a lump sum or in installments over a period
of time. Many employees would prefer to receive their accrued
unused leave in installments rather than in one lump sum for
financial reasons. The Department of Administration, Divi—
sion of Finance forsees no implementation problems nor cost to

their department.
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THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



J. FISCAL DETAIL
Agency Affected _ A1l Agencies
Program Category Affected.,
8RU, Program, or Subprogram(s) Affected,
(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 81
M PERSONAL SERVICES
200 TRAVEL
2QQ CONTRACTUAL
4.0 XQMMDDUILS
m EQUIPMENT
600 LAND & STRUCTURES

700 .ORANTILCI.AIMS?-EXC.

TOTAL

FUNDING  (Thousands of Dollars)

CENHRAL.EIML _fL
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FUJ L.TIMI;. _
PART TIME
TEMPORARY

I1I. ANALYSIS (See Fiscal Note Prcpa”iion Instructions, Section 111)

Thin bill enn be Implemented at no mensurable cost to the State, This, however,
is based on the assumption that "Installments over a ported of time"™ means the
compensation that the employee would have received If he bad remained 1in service
for the normal pay period covered by each installment.



Chairman®s Report State Affairs

HB 84

During the consideration of this legislation, the
Department of Administration indicated that its
interpretation of the phrase "or in installments

over a period of time"™ would not mean that an employee
has the option of mandating the amounts or installment
schedule for the payment of personal leave over a
period of time. It would mean instead that, at the option
of the employee, the lump sum payment would be waived
and instead the employee would receive monthly payments
equivalent to his normal pay schedule. The consensus of
the committee was that this interpretation would ‘¢
recognized as consistent with legislative intent
regarding this proposed statute.



P. 0. i3>c 1260
Anchorage, AK 99510
November 12, 1973

P.eo Jce McKinnon
3071 Lois Drive
Anchorage, AK 99503

Dear Mr. McKinnon:

Congratulations on your reelection. District 9 can certainly use your
help. | hope ycu w ill lend your assistance in ch:-ngir.g a provision
of Chapter 136 SLA 1973. No significant cost is involved.

Chapter 136 affects only State employees outside of the various bar-
gaining units. It caused AGE of their accrued sick leave to be added
to their annual (how "personal") leave ard the other 60;S to be put in
a sick leave bank. There is now no lic it to the accrual of personal
leave for these employees. The problem which |I hope can be corrected
is that the unused personal leave must be paid for in one payment at
the time of termination or retirement. The Administration has follov:ed
up with regulations which include the same language, "....a Iu..p sum
payment upcn oeparatiin....".

With the addition of the former sick leave and no accrual lim it, soma

of us oldcr-tiners arc likely to have a lot of loave (like 6 r. months)
accrued. Consider the huge loss in income taxes wc w ill suffer if it
should be necessary to cuit or retire late in the year. >or example,

we might have to terminate in the 10th month and have 6 months of leave
accrued. This would force us to pay taxes an [6 months' pay in one year.
We would hive to pay out % to 605 of the lump sum in federal and state
tuxes, compared to perhaps half that much in 1.ter years if we could
collect it when cn retirement pay only.

Wh&t 1 am asking you to do, please, is introduce and/or help pass a b ill
to allow for the lump sum terminal leave payment to be delayed or mdo
in installments at the employee's discretion tc allow maximum tax sav-
ings. This will regdro some extra bookkeeping by the state, of course,
but it should cost very littlo considering tho few employees affected.
And, too, a precedent is cot by tho Stoto's institution seme years ago
of a program of deferred compensation to allow employees to save on
taxes.

An amendment as follows to the first sentence of See. V of Chapter 136
would probably accomplish the needed change: "Terminal leave for unused
personal loave shall be allo-.md as / lump sun payment upon separation
from sorvico cr in one or nore later ppyrcnts agreed unon by the
c.-.nloyoo ar.d tl.«? Dcr.irtrrr.nt of Administration."

'cy | hear frrm you on this? Thanks v ry much.

Sincerely,



SENATE STATE AFFAIRS

March 21, 1979

The meeting was brought to order by chairman. Bob Mulcahy.

The first person to testify was Jay Hogan, Director of the
Legislative Finance on SB 120.

He said several years ago the leadership of the legislature
went to Denver to see the joint budget structure of the General
Assembly 1in that state. The delegation was quite impressed with
the concept.

Basically, what the bill would do is to create a joint sub-—
committee of the joint budget committee. Many legislatures have
a similarly-fashioned structure.

This year the House finance committee 1is using the members-
as-a-whole approach and the Senate Finance Committee 1is using the

subcommittee approach. There are different methods at arriving
at the budget figures and those figures differ depending on the
approach. This bill would .-ndardize the approach of creating
the budget.

Acording to Hogan there are many advantages to the joint bud=
get subcommittee.

1 It gets rid of duplicated effort

2) The budget would be better researched

3) Legislative budget would be more coherent aince the
legislature would follow certain guidelines

4) whe staff would have more direction and more time to
prepare recommendations for review

5) Because there wo Zld be more interest on the part of the

members working with the budget there would be a greater

possibility of adhering to the legislative intent. As
the committee would be closely watched by a group of
legislators they would comply more with the intent

6) The legislative budget currently produced is produced
by six people - although they incorporate a great deal
of input and numbers, the also put in a lot of new programs
that were not included in either budget - expocially in
the capital budget

Hogan said with the subcommittee there would be a streamlined
approach throughout the budget process not just in the last few
days.

Mulcahy said with an ongoing committee wouldn™t it become
a lather powerful arm.

Hogan said that was true and that that was the most strenuously
objected aspect of the committee.



The thing has to be looked at in a trade off manner. If <-he body
selects people with care they must .keep tabs on what it 1is doing.
My expertise with the free conference committee is that the members
bend over backwards to select a wide legislative body.

Better members on the committee are are able to defend and
hold against vetoe if they have have a better knowledge of the bud-—
get.

Because the committee would be ongoing and would have better
equipment a better job would be done than if the budget goes to
a large committee. That is what was found in Colorado.

Mulcahy wanted to know as far as detail how the budget- could
be better than now with the red-lining - what are the advantages.

Hogan said there were two advantages.

1) Budget and Audit could argure over the use of line-item vetoe.
Since the budget and audit committe is not composed of the majority
of the finance committee they haven®t been involved in the thinking
of the finance members. Under the existing system people haven-"t
followed the budget all the way through so they don"t h”ve the same
concerns for the items.

2) The other concern 1is the small committee. IT the governor
feels subjected to a tremendous amount of hassle over a vetoe he won-"t
vetoe. In Colorado the committee has had a more persuasive force over

vetoe.

Kelly wanted to know what happen to the rest of the members of
the house and senate finance committees if they should even bother
to go to the finance meetings.

Hogan said this concept only deals with the budget and supplc-
m-ntals. AlIl other bills would still be heard by the finance committee.
It"s not apparent but that"s what is said on page 2, line 4 - so the
authoirty of the committee i, limited. The full-standing finance

ommittee would hear the bulk of the bills, bond bills, special appro—
priations and bills with fiscal impact. The division of labor would
mean that those on the finance coiimittoe would have more time t-0
devote to the different bills assigned to them.

There would be a difference at the way the house and senate would
look at this since the chairman on the senate siue 1is often on other
committees at present and thore are often new members in the house on
the finance commitee.

Kelly said it appears that the 7oint budget committee would lighten
the load for three finance committee members on each side but double it
for the other thice members.

Hogan said yes, there is no doubt abo\ t it - it does take a good
deal of time.

Kelly wanted to Know what the status was of the house version.

Hogan said it was an identical bill, currently in tho House finance
committee.



Mulcahy said he wanted more time to look at the bill.

Bert Wagnon with the Department of Commerce and Economic
Development testified first on SB 139.

He said he had reviewed the bill with the commissioner and they
felt good with the bill - no problems with it.

They would prefer the original working on Page 1, line 19 after
the word "facilities".

"The rest of the bill is in fine form. No problems."
The Alaska Industrial Development Authority is used primarily for
tax exempt financing. I would not want to build false hopes. Section

103-C allows tax exempt financing for convention facilities.

No credit of the state is involved and there is no ficel note.
Each applicant comes through with his own rinancing.

Kelly said he wanted to see if he understood - does the private
outfit come in to ask to borrow money.

Yes, said Wagnon, but if they have no credit they get not money.
WE say we will 1issue bonds « they have to provide the people to pur—

chase the honds. The successful financing so far has been for larger
firsm. Wr have not been successful with smaller firms. Py smaller
firms 1 mean the smallest project we"ve dealt with is $3 million. We

will be doing one with Alaska Airlines but overall the authority do”s
not lend itself to smaller firms.

Kelly asked if contention facilities arc better if indirect or
built directly as a convention center.

Wagnon said direclty - the IRS 1is very specific iIn saying "conven-—
tion facility” - such as, if a hotel with a convention room were to
build they must allocate the costs.

KElly asked if the amendment on page 3 was major.

Wagnon said no - it was suggested by council for clarification.
IT he would like he could get the written reason but it was just a
minor oversight in drafting.

Bradley made a motion to m)vc the bill out of committee for
individual recommendations.

Representative Joe McKinnon testified on HB 84.

Ho said it was introduced at the request of a constituent. Since
the leave for state employees had been changed there was now only one
category of leave called "personal Ileave"” rather than sick leave and
vacation leave. Under the new leave system a person could accumulate
an unlimited amount of leave with a largo income upon leaving the
govornmcnt which is taxed as a whole. This would allow the leave to
jo paid in installments.



Mulcahy said he understood some departments were already dis—
tributing the leave income in installments.

McKinnon said yes this would just give all departments the free-
om.

Mulcahy asked if there was d fiscal note.

McKinnon said no since all of the information was already on
the computer.

1

i * ?fadJey made a ~tion

| > ! to move the bill
individual recommendation.

out of committee with

Mr. Mullin from the Dept, of Administration said the department
had no problems with the bill.

The meeting was adjourned.



THE PRECEDING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



STATE AFFAIRS COMMITTEE
March 21, 1979

HB 84 An Act Relating to the refund of the unused balance of
personal leave upon termination from state employment.

By Representative McKinnon

SUMMARY

This legislation amends existing statutes to allow a state em—
ployee upon termination of employment the option of receiving his
unused personal leave payment in the form of a lump sum or in

installments over a period of time.

FISCAL

This bill can be implemented at no measurable cost to the state.

See attached fiscal.



STATE AFFAIRS COMMITTEE
March 21, 1979

HB 84 An Act Relating to the refund of the unused balance of
personal leave upon termination from state employment.

By Representative McKinnon

SUMMARY

This legislation amends existing statutes to allow a state em—
ployee upon termination of emplov ont the option of receiving his
unused personal leave payment in the form of a lump sum or in

installments over a period of time.

FISCAL
This bill can be implemented at no measurable cost to the state.

See attached fiscal.

NOTE; Bill Mullin, Department of Administration. Division of Finance
said that they support this bill. Sune agencies already pay personal
leave In Installments. Mr. Mullin said he foresees no administrative

problems in implementing its intent.



STATE AFFAIRS

March 21, 1979

=B 139 An Act \ lating to the Alaska Industrial Development Authority

By Ray
SUMMARY

This bill amends Chapter 61, Alaska Industrial Development Authority
to include development of facilities for tourism or the tourist industry,
industrial parks and parking facilities. It also includes tourism or
the tourist industry, industrial parks and parking facilities in the
group of projects for which the local governing body in which a project
is to be located, cannot appoint members to the Alaska Industrial

Development Authority.



