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w i t h  w i d e l y  s p r e a d  o w n e r s h i p ,  s u c h  as c o o p e r a t i v e s ,  c r e d i t  

u n i o n s ,  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s ,  a n d  m u t u a l  i n s u r a n c e  

c o m p a n i e s .

B y  l i m i t i n g  a n y  p e r s o n ' s  i n t e r e s t  to ten s h a r e s  o f  

G S O C  s t o c k ,  t h e  p r o p o s e d  l e g i s l a t i o n  a s s u r e s  t h a t  s h a r e­

h o l d e r s  g e n e r a l l y  w i l l  n o t  h a v e  a l a r g e  e n o u g h  s t a k e  t o  

w a r r a n t  t h e i r  t a k i n g  an a c t i v e  p a r t  in the c o r p o r a t i o n ' s  

a f f a i r s  on t h e  b a s i s  o f  e c o n o m i c  s e l f - i n t e r e s t .  T h i s  

l i m i t a t i o n  on  i n d i / i d u a l  s h a r e  o w n e r s h i p ,  the a b s e n c e  of 

c u m u l a t i v e  v o t i n g  a n d  the s t a g g e r e d  t e r m s  of o f f i c e  for 

d i r e c t o r s ,  a l m o s t  g u a r a n t e e  a s e l f - p e r p e t u a t i n g  m a n a g e m e n t .

In t h i s  s e t t i n g ,  the a l t e r n a t i v e  of v i g o r o u s  c o n t r o­

v e r s y  a m o n g  the s h a r e h o l d e r s  is h a r d l y  m o r e  a t t r a c t i v e ,  

h o w e v e r .  A n y  a c t i v i s t s ,  a p a r t  f r o m  t h e  i n s i d e r  g r o u p  

i t s e l f ,  a r c  l i k e l y  to b e  m o r e  c o n c e r n e d  w i t h  p e r s o n a l i t i e s  

a n d  p o l i t i c s  th e n  w i t h  p r u d e n t  b u s i n e s s  m a n a g e m e n t .  A l a s k a  

c a n  a l r e a d y  o f f e r  a f e w  p r o m i n e n t  e x a m p l e s  of b r o a d  ly-base.. 

c o r p o r a t i o n s  w i t h  s u c h  a m a l a d y .

4. M o t i v a t i o n s of the D i r e c t o r s . S i n c e  t h e  o f f i c e r s  

a n d  d i r e c t o r s  of  a G S O C  w i l l  not b e  s e l e c t e d  o n  the b a s i s  o f  

a s u b s t a n t i a l  o w n e r s h i p  p o s i t i o n ,  a n d  m a y  not o b t a i n  s u c h  a 

p o s i t i o n ,  the l e g i s l a t u r e  s h o u l d  c o n s i d e r  in a d v a n c e  j u 3 t  

w h a t  k i n d  of p e o p l e  w i l l  c o n s t i t u t e  t h i s  s e l f - p e r p c t u a t i n g  

i n s i d e r  g r o u p ,  n n d  w h a t  t h e i r  m o t i v a t i o n s  a r e  l i k e l y  to  be. 

S u c h  a g r o u p  is m o r e  l i k e l y  t o  b e  m o v e d  by c o n s i d e r a t i o n s
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o t h e r  t h a n  p r o f i t a b i l i t y  t h a n  a b o a r d  a n d  m a n a g e m e n t  r e p r e­

s e n t i n g  l a r g e  s h a r e h o l d e r s ,  f o r  e x a m p l e :

T h e i r  o u t s i d e  b u s i n e s s  i n t e r e s t s ;

O f f i c e r s '  s a l a r i e s ,  d i r e c t o r s '  fees, a n d  

o t h e r  p e r q u i s i t e s ;

S i z e  a n d  p r e s t i g e  of t h e  o r g a n i z a t i o n ;

T h e i r  s o c i a l  a n d  b u s i n e s s  p h i l o s o p h i e s ,  i d e a l s  

a n d  i d e o l o g i e s ;  a n d

T h e  a p p r o v a l  of o t h e r  b u s i n e s s m e n ,  t h e  m e d i a ,  

o r  t h o  c o m m u n i t y  at  la r g e .

T h e s e  a r e  on  t h e  w h o l e  t h e  c o n s i d e r a t i o n s  t h a t  m o t i v a t e  

t he b o a r d s  o f  m a n y  "charitable'' e n t e r p r i s e s :  " n o n - p r o f i t "

h o s p i t a l s ,  f o r  e x a m p l e ,  a r e  n o t o r i o u s  f o r  b a d  m a n a g e m e n t ,  

i n e f f i c i e n c y ,  a n d  p e t t y  c o r r u p t i o n .  N o n e  of t h e  f o r e g o i n g  

m o t i v e s  is n e c e s s a r i l y  r e p r e h e n s i b l e ,  a n d  they a r e  n o t  a l w a y s  

at o d d s  w i t h  t h e  i n t e r e s t  o f  t h e  s h a r e h o l d e r s  in m a x i m i z i n g  

p r o f i t s  or c a p i t a l  g a i n s .  B u t  a s  a s m a l l  s h a r e h o l d e r  I 

w o u l d  p r e f e r  t o  h a v e  a f e w  l a r g e  s h a r e h o l d e r s  on t h e  b o a r d  

l o o k i n g  at t h e  b o t t o m  line, and, in t h e i r  o w n  s e l f - i n t e r e s t  

l o o k i n g  a s k a n c e  at  i n e f f i c i e n c y ,  e m p i r e - b u i l d i n g  or  g o l d -
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p l a t i n g .

5. V u l n e r a b i l i t y  t o  s p e c u l a t i v e  p r o m o t i o n s . A l a s k a  

is a f e r t i l e  f i e l d  for p r o m o t i o n a l  s c h e m e s ,  a n d  G S O C s  m a y  b o  

j u s t  m a d e  to  o r d e r  f o r  them. T h e  b i g  p r i v a t e  g a i n s  in 

i n d u s t r i a l  d e v e l o p m e n t  p r o j e c t s  a r e  n o t  m a d e  o n  the o p e r a t i n g  

p r o f i t s  of  o w n e r s h i p  ( K e l s o ' s  t h e o r i e s  n o t w i t h s t a n d i n g ) ,  b u t  

f r o m  p r o m o t i o n a l  a n d  o r g a n i z a t i o n a l  e x p e n s e s :  l a n d  s p e c u­

l a t i o n  a n d  s a l e s ;  e n g i n e e r i n g ,  c o n s u l t i n g ,  l e g a l  a n a  u n d e r­

w r i t i n g  fees; a n d  t h e  p u r c h a s e  a n d  s a l e  of c o r p o r a t e  a s s e t s  —  

all o f  w h i c h  c a n  b e  c a p i t a l i z e d  i n t o  a G S O C ' s  i n i t i a l  

" i n v e s t m e n t ."

T h e  B o a r d  of D i r e c t o r s  of G S O C s  w i l l  a l m o s t  i n e v i t a b l y  

be m a d e  u p  o f  p e o p l e  w h o  m a k e  t h e i r  l i v i n g ,  o r  at l e a s t  m a n y  

o f  w h o s e  f r i e n d s  m a k e  t h e i r  l i v i n g ,  by  ..uch p u r s u i t s .  T h o s e  

w h o  w e r e  s t r a n g e r s  t o  t h a t  w a y  o f  life w h e n  t h e y  w e r e  

a p p o i n t e d  o r  e l e c t e d  as D i r e c t o r s  w o u l d  n o t  r e m a i n  s o  for 

long. It is l i k e l y  t h a t  an A l c ^ k a  G S O C  of the k i n d  p r e­

s e n t l y  coi.tomplated w o u l d  be t e m p t e d  to invest in p r o j e c t s  

that s o p h i s t i c a t e d  p r o f i t - m o t i v a t e d  c a p i t a l i s t s  w o u l d  shun, 

a n d  for w h i c h  the l e g i s l a t u r e  w o u l d  n o t  ha v e  b e e n  w i l l i n g  t o  

a p p r o p r i a t e  p u b l i c  funds.

6. S t a t e  l.oa n G u a r a n t e e s . O n e  s e e m i n g  a d v a n t a g e  of 

the G S O C  c o n c e p t  is t h a t  t h e  s t a t e  m o n e y  b a c k i n g  G S O C  - r c d i t

w o u l d  b r i n g  a d o u b l e  r e t u r n  to A l a s k a  ---  o n c e  f r o m  t)

i n v e s t m e n t  e a r n i n g s  t h e  g o v e r n m e n t  e a r n s  on m o n e y  in tno



g u a r a n t e e  fund, a n d  o n c e  a g a i n  f r o m  the citizens' GSOC 

d i v i d e n d s .  But s t a t e  fu n ds  n e e d e d  to back GSOC de b t  w o u l d  

be  c o n s i d e r a b l e  (in the c a s e  of the p r o p o s e d  BP Pi pe li n e

p u r c h a s e ,  o v e r  $1 b i l l i o n ) ,  t h e y  w o u l d  be immobilized for
¥

a n y  o t h e r  p u r po s e,  and t h e y  w o u l d  t r u l y  be at risk —
I

p a r t i c u l a r l y  if G S O C s  w e r e  c a p i t a l i z e d  w i t h  100 p e r ce nt  

debt, as s e em s  t o  be n e c e s s a r y  if the c or p orati on s are to be 

c r e a t e d  w i t h o u t  an a p p r o p r i a t i o n  of e q u i t y  capital from thu 

g e n e r a l  fund.

T h e  p r o p o s e d  l e g i s l a t i o n  is not c l e a r  who  is to p r o p o s e  

a n d  a p p r ov e  st at e  loan g u a r a n t e e s  ior the purchase of CSOC 

assets. T h e r e  s ee ms  to be a C o n s t i t u t i o n a l  q u e st i on  w h e t h e r  

s u c h  a g u a r a n t e e  c o u l d  be a u t h o r i z e d  by  the Legislature, or 

e v e n  by a p o p u l a r  r e fe r en d um , but that is an issue o u ts i de  

’y area  of co m pe t e n c e .

7. I n v e s t m e n t  in T A P S . A s h a r e  in TAPS is one of the 

w o r s t  i n v e s t m e n t s  an A l a s k a  G S O C  c o u l d  possibly make. If 

s o m e t h i n g  w e n t  w r o n g  at the P r u d h o c  Bay field, wi t h the

p i p e l i n e  o r  te rminal, or in the w o r l d  pe t ro l e u m  m ar ke t  ---

the s t a t e  c o u l d  s i m u l t a n e o u s l y  be faced with (1) a d r as ti c  

d e c l i n e  in the o il  r e v e n u e s  that s u p p o r t  state g o ve r n m e n t  

a n d  u n d e r p i n  the A l a s k a  economy , (2) an ob li gation to ma ke  

g o o d  on d e f a u l t e d  p i p e l i n e  bo n ds  (either out of a g u a r a n t e e  

fu nd  or o u t  of r e d u c e d  genera l fund r e v e n u e s ) , and (3) loss 

o f  the v a l u e  of G S O C  st oc k in the h a n ds  of individual Alaska!.s



T h e  f a c t  t h a t  s u c h  a s c e n a r i o  is e v e n  i m a g i n a b l e  m a k e s  

i t  v e r y  u n l i k e l y  t h a t  t h e  p r e s e n t  h o l d e r s  of p i p e l i n e  b o n d s  

w o u l d  a g r e e  t o  t h e i r  a s s u m p t i o n  b y  an A l a s k a  GSOC, o r  t h a t  

t h e y  t a k e  a n y  s t a t e  l o a n  g u a r a n t e e  s e r i o u s l y .  As s o m e  b i g
& f

l e n d e r s  h a v e  s t a t e d  a b o u t  s t a t e  b a c k i n g  for g a s  p i p e l i n e
I

d e b t ,  t h e y  w o u l d  j u s t i f i a b l y  e x p e c t  A l a s k a  to t r y  to r e c o v e r  

a n y  l o s s  b y  m e a n s  o f  h i g h e r  t a x e s  on o i l  and g a s  p r o d u c t i o n ,  

t h e r e b y  f u r t h e r  u n d e r m i n i n g  t h e  s o u n d n e s s  of the l e n d e r s ' 

o t h e r  l o a n s  to tb o w n e r s  of T A P S .  T h e  same c o n s i d e r a t i o n s  

a p p l y ,  w i t h  o n l y  s l i g h t l y  l e s s  force, to GSOC i n v e s t m e n t s  in 

o t h e r  f a c i l i t i e s  f o r  t r a n s p o r t i n g  N o r t h  S l o p e  h y d r o c a r b o n s .

If the L e g i s l a t u r e  w e r e  to a u t h o r i z e  c r e a t i o n  of a 

G S O C ,  h o w e v e r ,  t h e r e  w i l l  s u r e l y  be a c l a m o r  (which m a y  w e l l  

b e c o m e  i r r e s i s t i b l e )  for it t o  f i n a n c e  o r  buy into the 

A l a s k a  H i g h w a y  g a s  p i p e l i n e ,  a N o r t h  S l o p e  g a s  c o n d i t i o n i n g  

p l a n t ,  the A l p c L c o  r e f i n e r y ,  a F a i r b a n k s  p e t r o c h e m i c a l  

p l a n t ,  o r  a n a t u r a l  g a s  l i q u i d s  p i p e l i n e  on t e r m s  t h a t  n o  

r a t i o n a l  p r i v a t e  i n v e s t o r  w o u l d  a c c e p t .  This is my o w n  

r ^ i n  c o n c e r n  a b o u t  G S O C s  today. But, for some A l a s k a n s ,  it 

m a y  w e l l  b o  a p o i n t  in t h e i r  favor.



House of Representatives
Ray Metcalfe

Pouch v  
State Capitol 

Juneau, Alaska 99611

A p r i l  6 ,  1979

The H on o rab le  Avrum M. Gross 
Pouch K
J u n e a u ,  A laska  99811 

Dear Mr. G ross:

’P-ank  yc f o r  you. t im e ly  r e s p o n s e  to  my e a r l i e r  p r o p o s a l .

I have  rev iew ed  th e  prob lem s t h a t  you have o u t l i n e d  w i th  th e  
o r i g i n a l  d r a f t  o f  my p ro p o s a l  A tta ch ed  h e r e t o  i s  a r e d r a f t  
o f  t h a t  same p ro p o s a l  b e a r in g  two minor c h an g e s .  The changes  
t h e r e i n  a r e  f o r  th e  p u rpose  o f  a d d r e s s in g  eac h  o f  th o s e  problem s 
t h a t  you found w i th  my p r o p o s a l .  As you had in d i c a t e d  in  your 
l e t t e r  to  me in  th e  t h i r d  p a ra g ra p h  of th e  f i r s t  p ag e ,  f o r  a 
com m ittee  o f  th e  L e g i s l a t u r e  t o  n e g o t i a t e  ag ree m en ts  w i th  th e  
M a ta n u s k a /S u s i tn a  Borough i s  n o t  a l e g i s l a t i v e  f u n c t i o n ,  i s  
o u t s i d e  th e  pu rv iew  o f  th e  L e g i s l a t u r e  and i s  a r e s p o n s i b i l i t y  
o f  t h e  e x e c u t iv e  b ra n c h .  T h e r e f o r e ,  I have r e v i s e d  p a ra g ra p h  
f o u r  o f  th e  f i r s t  page o f  my p r o p o s a l ,  t o  b r i n g  th e  recommended 
d u t i e s  o f  th e  p ro p o sed  '■ommittee w i th i n  a p ro p e r  l e g i s l a t i v e  
f u n c t i o n .

In  t h e  f o u r t h  p a ra g ra p h  o f  your r e s p o n se  to  my p r o p o s a l ,  you 
have i n d i c a t e d  a p o t e n t i a l  c o n f l i c t  w i th  A.S. 4 4 .0 6 .1 6 0 .  and 
A.S. 4 4 . 0 6 . 200-A .S . 4 4 .0 6 .2 6 0 . .  T h e re fo re  i n  p a ra g ra p h  t h r e e  
o f  my p r o ,o s e d  method o f  moving th e  c a p i t a l ,  I have added one 
more s u b p a ra g rp h  o f  p a ra g ra p h  t h r e e  w hich you w i l l  n o te  as  
I tem  ( d ) .  I tem  (d) c a l l s  f o r  th e  r e p e a l  of th o s e  s t a t u t e s  
f o r  t h e  p u rp o se  o f  e l i m i n a t i n g  th e  p o t e n t i a l  c o n f l i c t  o f  th e

I t  would a p p e a r  from your r e s p o n s e  t o  my o r i g i n a l  p r o p o s a l ,  
t h a t  such  a c t i o n  o f  r e p e a l i n g  th e  above m entioned  s t a t u t e s  
would a l l e v i a t e  any p o t e n t i a l  c o n f l i c t  betw een th e  FRANK 
I n i t i a t i v e  and t h i s  p r o p o s a l .  In a d d i t i o n  to  th e  removal o f  
th e  c o n f l i c t  o f  th e  FRANK I n i t i a t i v e  and th e  above m entioned  
s t a t u t e s ,  you m ight a l s o  n o t i c e  t h a t  th e  p ro p o s a l  goes one 
s t e p  f u r t h e r  i n  rem oving any re q u ire m e n t  to  b u i l d  a c i t y  as  
o u t l i n e d  by th e  c o m m is s io n 's  e x i s t i n g  p l a n ,  On th e  f i r s t

law.
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p a g e ,  p a r a g ra p h  t h r e e ,  i te m  (c )  r e q u i r e s  t h a t  t h e  L e g i s l a t u r e  
must f i n d  th e  p roposed  c a p i t a l  im provem ents to  be s u f f i c i e n t  
t o  accom odate  th e  G o v e rn o r’ s O f f i c e ,  th e  L e g i s l a t u r e ,  th e  
L e g i s l a t i v e  s t a f f ,  and any o t h e r  s t a t e  p e r s o n n e l  t h a t  th e  
L e g i s l a t u r e  f e e l s  must be  n e a r  o r  w i t h i n  th e  new c a p i t o l  b u i l d i n g .

C o n s id e r in g  t h a t  t h i s  s u b j e c t  i s  coming b e f o r e  t h e  S t a t e  A f f a i r s  
Comm ittee m e e t in g  on F r id a y ,  A p r i l  6 th ,  b e in g  t h e  day o f  d e l i v e r y  
o f  t h i s  l e t t e r ,  i t  would be most s i n c e r e l y  a p p r e c i a t e d  i f  your 
o f f i c e  c o u ld  e x p e d i t i o u s l y  r e v ie w  th e  m inor changes  in  my p r o p o s a l ,  
i n  o r d e r  t o  a l lo w  t h i s  m a t t e r  to  be d i s c u s s e d  in  th e  S ta  .e A f f a i r s  
Committee m e e tin g  b e g in n in g  a t  1 :1 5  p.m. on th e  6 th .



1) A c a p i t a l  move p r o p o s a l  o f f e r e d  by Rep. Ray M e tc a l f e  f o r  
t h e  p u rp o s e  o f  a t t e m p t i n g  t o  f i n d  an  e c o n o m ic a l ly  sound method 
o f  moving th e  c a p i t a l  t h a t  w i l l  h o p e f u l l y ,

A) Meet w i th  th e  s c r u t i n y  o f  t h e  A t to rn e y  G e n e r a l ' s  o f f i c e ,

B) S a t i s f y  t h e  p r o v i s i o n s  o f  t h e  1978 FRANK I n i t i a t i v e ,

C) S a t i s f y  t h e  1974 m andate  t o  move t h e  c a p i t a l ,  •

D) Meet w i th  t h e  s a t i s f a c t i o n  o f  t h e  p e o p le  o f  t h e  
M a ta n u s k a /S u s i tn a  Borough.

2) T h is  p r o p o s a l  i s  f o r  t h e  p u rp o s e  o f  o u t l i n i n g  a s t e p - b y - s t e p  
method o f  moving t h e  c a p i t a l  t o  W illow , A la s k a ,  v i a  an  avenue  
t h a t ,  i f  a g re e d  t o  and p u r s u e d ,  w i^ l  n o t  e n c o u n te r  any  i n s u r ­
m oun tab le  o b s t a c l e s  t h a t  m igh t o th e z w lse  p r e v e n t  th e  co n c e p t  
e x p re s s e d  h e r e i n ,  from b e in g  f u l l y  im plem ented .

3) T h is  o u t l i n e  w i l l  be s u b j e c t  t o  th e  p a s sa g e  o f  th e  f o l lo w in g  
l e g i s l a t i o n :

A) E n a b l in g  l e g i s l a t i o n  t o  a l lo w  th e  M a ta n u s k a /S u s i tn a  
Borough u n l i m i t e d  s e l e c t i o n  r i g h t s  to  th o s e  la n d s  
c u r r e n t l y  r e s e r v e d  f o r  th e  developm ent o f  a new 
c a p i t a l  c i t y .

B) The p a s s a g e  o f  a  c o n c u r r e n t  r e s o l u t i o n  r e q u e s t i n g
th e  s t a t e  to  e n t e r  i n t o  n e g o t i a t i o n s  w i th  th e  M atanuska / 
S u s l t n a  Borough f o r  th e  p u rp o se  o f  moving th e  c a p i t a l .

C) An e v e n t u a l  a p p ro v a l  by th e  L e g i s l a t u r e  o f  a l l  p l a n s ,  
a l l  n e g o t i a t e d  a g re e m e n ts ,  and a d e c i s i o n  by th e  L e g i s l a ­
t u r e  t h a t  *he S t a t e  o f  A laska f i n d s  th e  p ro p o sed  c a p i t a l  
Im provem ents t o  be o f  s u f f i c i e n t  m agn itude  to  accom odate  
th e  G o v e r n o r 's  o f f i c e ,  t h e  L e g i s l a t u r e ,  th e  L e g i s l a t i v e  
s t a f f ,  and any o t h e r  s t a t e  p e r s o n n e l  t h a t  th e  L e g i s l a t u r e  
f e e l s  must be n e a r  o r  w i t h i n  th e  new c a p i t a l  b u i l d i n g .

D) L e g i s l a t i o n  r e p e a l i n g  A lask a  S t a t e  S t a t u t e ,  A .S . 4 4 .0 6 .1 6 0 .  
and A.S. 4 4 .0 6 .2 0 0  -  A .S. 4 4 .0 6 .2 6 0 .

4) Im m ed ia te ly  f o l l o w in g  th e  p a s s a g e  of l e g i s l a t i o n  a s  o u t l i n e d  
in  i t e m  (D) ab o v e ,  th e  L e g i s l a t u r e  s h a l l  a p p o in t  a C a p i t a l  Movw 
S t e e r i n g  Comm ittee. I t  s h a l l  be th e  r e s p o n s i b i l i t y  o f  th e  
C a p i t a l  hove S t e e r i n g  Com m ittee, t o  a d v i s e  th e  M a ta n u s k a /S u s i tn i  
Borough a s  t o  what t h a t  com m ittee  f e e l s  th e  L e g i s l a t u r e  a6 a 
whole w i l l  c o n s i d e r  t o  be n e c e s s a r y  f o r  th e  c o m p le t io n  o f  th e  
p r o j e c t  a s  o u t l i n e d  h e r e i n .

5) To th e  e x t e n t  t h e  A t to rn e y  G e n e ra l  f i n d s  n e c e s s a r y ,  f o r  th e  
p u rp o se  o f  m e e t in g  th e  r e q u i r e m e n t s  o f  th e  F<*AKK I n i t i a t i v e ,  th e  
M a tan u sV a /S u s l tn a  Borough s h a l l  a g r e e  to  pay f o r  a l l  s a l a r y ,  per 
diem and t r a v e l  o f  th o s e  in v o lv e d  in  th e  n e g o t i a t i o n s  t o  be 
c o n d u c ted  betw een th e  S t a t e  o f  A laska  and th e  M a ta n u s k a /S u s i tn a  
Borough.



6 ) The Matanuska-Susitna Borough shall, in cooperation with the cormrittee 
of the Legislature, prepare a basic site plan which shall consist of

A) All future major thoroughfares throughout the capital 
city,

B) All major corridors for future utility trunk line 
development,

C) All sites for major public facilities of the future,

D) Planting and zoning of major tracks of land to be 
made available to private industry for further sub­

division and development of business, industrial 
and residential facilities, and

E) To the extent the committee and Borough find necessary, 
v • prepare a planned unit zoning plan for business and

-*■’ other industry immediately surrounding that site which
is selected for the development of the new capital 
building.

7) In addition to the general site plan, the Matanuska-Susitna Borough 
shall, in consultation with the committee, develop detailed plans for a 
building that the committee determines to be of sufficient size to 

accomodate the Governor's office, the Legislature, and all state personnel 
determined by the committee to be necessary for the first meeting of
the Legislature. Additionally, the Borough, in consultation with the 
committee, shall also determine what other facilities will be required in 
terms of capital improvements through the year 1992, as well as determine 
within what time frame the additional state facilities shall be constructed.

8 ) As a part of those negotiations,

A) The state shall agree to provide all rights-of-way to 
the Borough for construction of necessary access roads 
and other infrastructure items to be built by the 
Borough and others as described herein.

B) The Borough shall agree to construct all state facilities 
and other necessary infrastructure within a time fram
to be outlined in those negotiations, and hand over to 
the State of Alaska in fee simple title, and with no 
inc'imberments, all those state facilities determined 
to be needed through the year 1992.



C) The State shall agree to occupy each facility constructed 
immediately following completion of said facility.

D) Upon completion of each facility the Matanuska- 
Susitna Borough shall be required to pay all costs 
involved in the moving of personnel, records and 
equipment from the capital city of Ouneau to the new 
capital city of Willow.

9) Should the costs of maintenance and operation be determined by the 
At+orney General to be a cost;that cannot be paid by the State cf Alaska 

throug.. the year 1992, because of the provisions of the FRANK Initiative, 
the Borcugh shall assume those responsibilities, unless or until, the 
Borough has secured a decision by a court of the State of Alaska determining 
such cost to be costs which the State would not be precluded from paying 
because of the provisions of the FRANK Initiative.

1G) The entire agreement negotiated between the Matanuska-Susitna Borough 

and the committee of the Legislature shall be subject to the passage of 
legislation allowing the Natarvska-Susitna Borough unlimited rights to 
select lands from within the 6^,000 acre proposed capital site, that in 
the Borough's opinion, will be necessary for the purpose of securing as 
well as paying for

A) All bonded indebted s incurred by the Matanuska-
Susitna Borough as »asult of the capital city development, *

B) All debts incurred from private financial sources as 
a result of the development of the new capital city,

C) All costs otherwise incurred by the Matanuska-Susitna 

Borough as a result of the development of the new 
capital city

D) Sufficient cash to equal a reasonable return for the 
risk the Matanuska-Susitna Borough has taken, which 

shall equal not more than 18* of all combined total 
costs and indebtedness incurred by the Matanuska- 
Susitna Borough.

11) All revenues produced from the sale of lands from the Matanuska-Susitna 
Borough to private industries shall be applied to the existing bonded 
indebtedness that has resulted from the construction of a new capital in 
Willow, or shall be escrowed for the payment of future bonds or bond payments

at are anticipated to be incurred by the Matanuska-Susitna Borough as a result 
of the capital city development.

12) Once sufficient cash revenues have been generated by the Matanuska- 
Susitna Borough from the sale of lands, to cover all the costs and profits 
as outlined herein, the unlimited selection rights of the Borough shall 
cease, and all land that has not yet been sold by the Borough shall be 

returned to the State of Alaska.



13) In summary, it is to be understood that within this proposal it is 
understood that the Matanuska-Susitna Borough shall be required to pay for 
any and all costs of the capital move that are determined by the Attorney 
General to be a cost that the State is precluded from paying throughout 
the year 1992 as a result of the FRANK Initiative, as well as assume full 
responsibility for all bonded indebtedness incurred for capital improve­

ments through that same period of time.

14) All costs shall be outlined in detail prior to any final agreement 
between the State of Alaska and the Matanuska-Susitna Borough. Should 

there be any dispute between the Attorney General's office and the 
Matanuska-Susitna Borough with regard to what costs the State is precluded 
from paying as a result of the provisions of the FRANK initiative, or
for any other reason, the Matanuska-Susitna Borough shall pursue an 
expeditious settlement of the disputed matter via a decision of the courts 

of the State of Alaska.

15) Once final agreement is reached between the Matanuska-Susitna Borough and 

the committee of the Legislature, that agreement shall be submitted to
the Legislature for its final approval, and the move shall be completed 
:.s expeditiously as possible thereafter.



T a i l  I  IF I h l l k i  

TTG3I1 0J®0§ LOTUS
p o u c h y  S !A Tfc*p iro i

JUNEAU AIASKA998M 

«07 < 6J 3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  9, 1979

S U B J E C T :  C a p i t a l  M o v e  C o n c e p t
( W o r k  O r d e r  No. 6821)

TO: R e p r e s e n t a t i v e  M i k e  M i l l e r

FROM: K e n n e t h  E. V a s s a r
L e g i s l a t i v e  C o u n s e

/-b*

\ - S L '

Y o u  h a v e  r e q u e s t e d  a l e gal o p i n i o n  r e l a t i n g  to t h e  " C a p i t a l  
M o v e  C o n c e p t "  o u t l i n e d  in the r o u g h  d r a f t  o f  a n  a g r e e m e n t  

b e t w e e n  the M a t a n u s K a - S u s i t n a  B o r o u g h  a n d  the s t a t e  w h i c h  
y o u  h a v e  f u r n i s h e d  us. At the o u t s e t ,  I t h i n k  it is 

a p p r o p r i a t e  to d i s c u s s  the F R A N K  i n i t i a t i v e  a n d  the e f f e c t  
of  a n y  a t t e m p t  to a v o i d  it.

I w o u l d  h a v e  to a p p r o a c h  a n y  p l a n  w h i c h  w o u l d  a t t e m p t  to 
p r o v i d e  for the r e l o c a t i o n  o f  the c a p i t a l  ». t hout the e x ­
p e n d i t u r e  o f  s t a t e  m o n e y  w i t h  a s k e p t i c a l  a t t i t u d e  as to its 
v i a b i l i t y  in the c o u r t s .  S u c h  a p l a n  m u s t  a v o i d  a n y  e x p e n d i­

tur e  o f  s t a t e  m o n e y  for the p h y s i c a l  r e l o c a t i o n  o f  the p r e s e n t  
f u n c t i o n s  of  s t a t e  g o v e r n m e n t  a n d  m u s t  a l s o  a v o i d  i n c u r r i n g  

a n y  o b l i g a t i o n  o n  the p a r t  of the s t a t e  to p a y  a n y  s t a t e  
m o n e y  at a n y  t i m e  in tne f u t u r e  for s u c h  p h y s i c a l  r e l o c a t i o n .  

E v e n  a s s u m i n g  t h a t  s u c h  a p l a n  does e x i s t ,  a n y  p r o g n o s i s  as 
to the vi b i l i t y  o f  the p l a n  c o m e s  w i t h  a v e r y  l a r g e  c a v e a t ,  

w h i c h  w i l l  b e  e x p l a i n e d  in the f o l l o w i n g  p a r a g r a p h .

In the o r d i n a r y  r e v i e w  of  s t a t u t e s ,  a c o u r t  w i l l  a p p l y  the 
law in a c c o r d a n c e  w i t h  the l i t e r a l  m e a n i n g  of  the w o r d s  u s e d  
in t h e  s t a t u t e s  u n l e s s  t h e r e  is s o m e  a m b i g u i t y  w h i c h  r e q u i r e s  
it t o  g o  b e h i n d  t h e  • o r d s  o f  the s t a t u t e s  a n d  l o o k  at the 
l e g i s l a t i v e  i n t e n t .  T h e  p h r a s e  " S t a t e  m o n e y  m a y  b e  e x p e n d e d , "  

as it is u s e d  in t h e  F R A N K  i n i t i a t i v e ,  a p p e a r s  to b e  u n a m ­
b i g u o u s ,  a n d  s o  it w o u l d  b e  fa i r  to a s s u m e  t h a t  a c o u r t  w o u l d  
a p p l y  t h e  l a w  s t r i c t l y  in a c c o r d a n c e  w i t h  the l a n g u a g e  in 
tn e  I n i t i a t i v e  u n d e r  n o r m a l  c i r c u m s t a n c e s .  T h u s ,  a p l a n  
w h i c h  d o e s  n o t  i n v o l v e  the e x p e n d i t u r e  o f  a n y  s t a t e  m o n e y ,  
n o w  or  in t h e  f u t u r e ,  for the p h y s i c a l  r e l o c a t i o n  o f  the
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p r e s e n t  f u nc t io n s of the st at e g o v e r n m e n t  m i g h t  be e x p e c t e d  
to surviv e a F R A N K  i n i t i a t i v e  attack. However , the m a g n i t u d e  
of the issue and the fact that this is an i n i t i a t i v e  r a th er  
than a le g is l a t i v e  e n a c t m e n t  w o u l d  ta' > the i n t e r p r e t a t i o n  
of this l an guage far fr o m  n o rm al  c i rc u m s t a n c e s ,  and a court 
m i gh t  go b e y o n d  the literal i n t e r p r e t a t i o n  of the w or ds  use d 
in the i n i t i a t i v e  a nd e x am i ne  the p u r p o s e  b e h i n d  the words.

If this we r e  the case, the court w o u l d  s u r e l y  give some w e i g h t
to the " P u r p o s e s "  s e c t i o n  of the initiative. That s e c t i o n
i n cl udes the f o l l o w i n g  language:

It is the p u r p o s e  of this act to insu re that the p e op l e 
of A l a s k a  wi ll  h a v e  the o p p o r t u n i t y  to mak e an i n t e l l i­
gent and o b j e c t i v e  d e c i s i o n  on r e l o c a t i n g  the ca pital 
wi th  all p e r t i n e n t  data a v a i l a b l e  to t h e m  c o n c e r n i n g  
the costs to the State. . . .

Since it w o u l d  be only of r e l a t i v e l y  m i l d  i n t er e st  to the
people to k n o w  the costs of the mov e after the move h a d  begun, 
ana since it w o u l d  leave little r o o m  for d e c i s i o n  m a k i n g  by 
the peop e at that point, I w o u l d  assum. that a court w o u l d  
view this p u r p o s e  as a p p l y i n g  b e f or e  any move began. It 
w o u l d  fo ll ow that a court coul d in t er p r e t  the language of 
the i n i t i a t i v e  to a c t u a l l y  m o a n  that no m o v e m e n t  of the 
pre se n t f u nctio ns  of state g ov e rn m e n t  may b e g i n  b e f o r e  the 
r e q u i r e d  b o n d  issue election.

T u r n i n g  n ow  to the "Capital Mo ve  C o n c e p t , "  I w o u l d  like to 
b e g i n  w i t h  a s u m m a r y  of my p e r c e p t i o n  of the plan. Since 
the co n ce p t does not appea r to p r es e nt  all the details of 
the plan, this su mm ar y and the f o l l o w i n g  an al y si s  may i n­
clude some a s s u m p t i o n s  on my part r e l a t i n g  to those detail3. 
Under the pla n tne b o r o u g h  w o u l d  select from, or trade b o r o u g h  
land for, a m i n i m u m  of 6,240 acres of state land at the r e­
location  site. The e x i s t i n g  p r o v i s i o n s  of law r e l a t i n g  to 
b o r o u g h  se l ec t i o n s  a r»d e x c h a n g e s  of land are found in 
AS 29.18.205 a n d  0 0 .18.209. In return, for the s e l e c t i o n  
or trade, the b o r o u g h  w o u l d  p r e p a r e  a b a s i c  site p l a n  for 
the capital cit y ana fi na nce and c o n s t r u c t  a b u i l d i n g  for 
use as a part of  the total state o f f i c e  complex. W h e n  tie 
b u i l d i n g  is completed, it w o u l d  be t u r n e d  over to the state 
for o c cu pa n cv ,  and the b o r o u g h  w o u l d  be a l l o w e d  to ch ar ge 
rent on the b u i l d i n g  in an a m ou n t s u f f i c i e n t  to c over debt 
service on a p o r t i o n  of the b o n d s  i s s u e d  by the b o r o u g h  for
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the p roject.  The st at e w o u l d  p r o v i d e  r i gh ts  of w a y  to the 
b o r o u g h  for the c o n s t r u c t i o n  and w o u l d  e s t a b l i s h  an a p p r o­
pria t e  b o d y  to c o n s ul t w i t h  the borough. T h e  b o r o u g h  w o u l d  
r e t u r n  ti tl e to lands it re ce i ve s  u nder the a g r e e m e n t  to the 
st ate if (1) tie b o r o u g h  is r e p a i d  for all its e xp e nd i t u r e s ;  
(2) any b o n d s  i s su ed  b y  the b o r o u g h  are r e t i r e d  or a s s u m e d  
b y  the state; a nd  (3) the b o r o u g h  regains e n t i t l e m e n t  to 
s e l e c t i o n  of an eq ua l am ou nt of land.

B e fo r e g e t t i n g  into an an a ly s is  of the c o n c e pt  in r e l a t i o n  
to the F R A N K  i ni ti at ive, I h a v e  some co mm ents a b o u t  the 
s e l e c t i o n  a nd  t r a n s f e r  of land un d er  AS 29.18.205. Th a t  law 
a llows b o r o u g h s  to select vacant, u n a p p r o p r i a t e d  and u n ­
r e s e r v e d  s t a t e  land w i t h i n  their b ou nd aries. U n de r  the 
terms of the 1974 in i ti a t i v e  (AS 44.06.130), the land f r o m  
w h i c h  s e l e c t i o n s  w o u l d  be made unde r the c o nc e pt  s u b m i t t e d  
is c l a s s i f i e d  as r e s e r v e d  use lands. Th e re f or e , it is i n­
eli g i b l e  for s e l e c t i o n  unde r AS 29 . 18 .2 0 5 a b se n t some l e g i s­
lative action. It appears, however, that the land w o u l d  be 
e l i g i b l e  for a land e x c h a n g e  unde r t1 e a u t h o r i t y  of  AS 29.- 
18.209. T he  e x c h a n g e  w o u l d  ha v e  to be f r land o w n e d  by the 
b o r o u g h  of equal va l ue  to the state ..and. The d e t e r m i n a t i o n  
of eq ua l  v a l u e  w o u l d  be inc um be nt upo n the d i r e c t o r  of the 
d i v i s i o n  of lands and the c o m m i s s i o n e r  of n a t u r a l  resour ce s.

T he  f o l l o w i n g  p a r a g r a p h s  rela te  to the "Capital Move C o n c e p t "  
on a p a r a g r a p h - b y - p a r a g r a p h  b asis w it h s p e c i f i c  a t t e n t i o n  to 
the r e l a t i o n s h i p  of the co nc ep t to the F R A N K  ii Itiative.

1. As n o t e d  before, this p a r a g r a p h  will r e q u i r e  a land e x­
change r a t he r than a m u n i c i p a l  selection. In o r de r  to fulfill 
his s t a t u t o r y  duti es  M i i c h  cannot be c o n t r a c t e d  away), the 
d i r e c t o r  will be r e q u i r e d  to d e t e r m i n e  w h e t h e r  there is a 
p u b l i c  i n t e r e s t  to sup po r t the e x ch a n g e  and w h e t h e r  the land 
o f f e r e d  b y  the b o r o u g h  is of a p p r o x i m a t e l y  equal v al u e to 
the land o f f e r e d  b y  the state (inc lu d in g  the n o n - m o n e t a r y  
v a l u e  of p u b l i c  b e n e f i t s ) .  In addition, the d i r e c t o r  m us t

f ive n o t i c e  of the e x c h a n g e  to the g o v e r n i n g  b o d y  of the 
o r o u g h  u n d e r  AS 3 8 . 0 5 . 3 0 5  a nd to tne p u b l i c  u n d e r  AS 38.- 
05.345. Finally, w h i l e  AS 29.18 requires j s u r v e y  to be 

c o n d u c t e d  or pa id  for by the m u n i c i p a l i t y  for m u n i c i p a l  
s e l e c t i o n s  u nd e r that chapter, it doe9 not e x p r e s s l y  r e q ui re  
the m u n i c i p a l i t y  to s u r v e y  or pay for the cost of a s u rv e y 
of land p r o p o s e d  to be excha ng ed.
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Th e d i r e c t o r ' s  duties, p a r t i c u l a r l y  those r e l a t i n g  to the 
g i v i n g  of notice , a p p e ar  to re qu i re  the e x p e n d i t u r e  of some 
state mon ey .  Thus, the FR A NK  i n it i a t i v e  p r o h i b i t i o n  coul d 
a p p l y  to this section. In the a b s e nc e  of s t a t u t o r y  r e q u i r e­
ments r e l a t i n g  to surveys, the state m a y  be r e q u i r e d  to pay 
for the s u r v e y  of the land s u b je c t to the ex change; this 
w o u l d  be p r o h i b i t e d  by the F R A N K  init iative.

2. Since this p a r a g r a p h  relates s olely to p l a n n i n g  by the 
bor ough, there w o u l d  appear to b e  no FRAtfX initiative^ 
q u e s t i o n s .

3. Since this p a r a g r a p h  rel. tes s olely  to f i n a n c i n g  and 
c o n s t r u c t i o n  of a b u i l d i n g  b y  the b o ro ug h, there Wv_ 11 d 
a p p e a r  to be n o  F R AN K i n i t i a t i v e  questions.

4. This p a r a g r a p h  requires the state to p r o v i d e  r ights  of 
w a y  to the b o r j u g h  for c o n s t r u c t i o n  of n e c e s s a r y  accest 
roads and oth; r i n f r a s t r u c t u r e  items to be b u i l t  by the 
borough. Thi j is a p o w e r  g r a n t e d  to the d i r e c t o r  u n d e r
AS 38.05.330. If the a p p l i c a t i o n  is made in a c c o r d a n c e  wit h 
r e g u l a t i o n s  p r o m u l g a t e d  u nd er  AS 38.05.330, it a p p e a r s  that 
there w o u l d  v e no r e q u i r e d  e x p e n d i t u r e  of m o n e y  for the 
g r a n t i n g  of the rights of way.

5. Under this paragr ap h,  the state w o u l d  be r e q u i r e d  to 
e s t a b l i s h  a n  a p p r o p r i a t e  b o d y  to co nsult w i t h  a nd  c o o r d i n a t e  
the w o r k  of the b o r o u g h  to e n s u r e  c o m p l i a n c e  with the a gr e ed  
plans. I a m  not sure h o w  this bo dy  w o ’Id be e s t a b l i s h e d ;  
ho w ev e r,  it ap pe ar s that its duties w o u l d  r e q u i r e  tr av el and 
per d i e m  a l l o w a n c e s  and p o s s i b l y  salaries. T h e s e  o b v i o u s l y  
wi l l r e q u i r e  the e x p e n d i t u r e  of st ate money. Again, the 
FR AN K  i n i t i a t i v e  ma y p r o h i b i t  this e x p en d it u re .

6. A f t e r  the c o m p l e t i o n  of the building , the b o r o u g h  will 
tu rn  it ov e r to the st a te  to p e r mi t  m e e t i n g s  of the l e g i s­
lature in the bui ld in g. The borough, six m o n t h s  a ft e r 
c o m p l e t i o n  of the b ui l di ng , wi ll  c harge the s ta t e rent b a s e d  
u p o n  the p r o p o r t i o n a t e  a m o un t  of r e v en u e r a i s e d  b y  the sale 
of b o nd s for the c o n s t r u c t i o n  of the b u il di ng.

T h e r e  are two q u e s t i o n s  w it h  r eg a rd  to this p a r a g r a p h .  First, 
the o b l i g a t i o n  to pay rent w o u l d  r e q u i re  an e x p e n d i t u r e  of 
state money. The o b l i g a t i o n  to m a i n t a i n  and o p e r a t e  a m u n i c i­
pal b u i l d i n g  lease d to the state for state p u r p o s e s  w o u l d
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al s o r e qu ir e  an e x p e n d i t u r e  of st ate money. E i th er  of these 
e x p e n d i t u r e s  c ould be v i o l a t i v e  of the F R A N K  initiati ve .
The u l t i m a t e  q u e s t i o n  w o u l d  be w h e t h e r  they are e x p e n d i t u r e s  
for the p h y s i c a l  r e l o c a t i o n  of the p r e s e n t  fu n c ti on s  of s ta te 
g o v e r n m e n t  or w h e t h e r  the y are e x p e n d i t u r e s  for some other 
purpose. This c o ul d  be the a m b i g u i t y  that w o u l d  j u s t i f y  a 
court's d e c i s i o n  to look at the p u r p o s e  of the i n i t i a t i v e  
ra th er  than r e l y i n g  on  a literal i n t e r p r e t a t i o n  of the w o r ds  
u s e d  in the in itiative.

The s e co n d q u e s t i o n  al so rel at es  to the F R A N K  in it i at i ve .
It seems that t y in g  renta'' p a y m e nt s  to an a m o un t  s u f f i c i e n t  
to cover debt s e r v i c e  on a p o r t i o n  of  the bo nd s  equal to the 
r a ti o  of b o r o u g h  e x p e n d i t u r e s  on  the b u i l d i n g  to total b o r o u g h  
e x p e n d i t u r e s  r aises a s t r o n g  a r g u m e n t  that the b o r o u g h  is 
a c t i n g  as a "s tr aw  m a n "  for the p u r p o s e  of the b o n d  is su ance.
It c ou l d be a r g u e d  that there is ver y little d i f f e r e n c e  b e t w e e n  
the state i s s ui n g the bo nds itse lf  a nd  the st ate c o n t r a c t i n g  
to pay the debt s e r v i c e  o n  the bo nd s us ed  to c o n s t r u c t  the 
b ui lding. A court, ev e n if it fo u nd  the p a y me n t of rent 
p e r m i s s i b l e  under the FRANK ini tiative, c o u l d  d e t e r m i n e  that 
t ying the rent to p a y m e n t  of the bonds is i mp e rm i s s i b l e .

7. This p a r a g r a p h  p r o v i d e s  that, if the b o r o u g h  is r e p ai d  
for its e x p e n d i t u r e s  and if the b on ds i s s ue d  by  the b o r o u g h  
arc retired, the b o r o u g h  will r e t u r n  the land it r e c ei ve s  
u n de r  the a g r e e m e n t  to the state.

In o rd er  to a c c o m p l i s h  this, the s ta te  c ou ld a s su m e or pay 
off any amo u n ts  o u t s t a n d i n g  on the b e n d  issuancej and I 
a ss u me  it w o u l d  be the state that w o u l d  r e i m b u r s e  the 
b o r o u g h  for its ex p en d i t u r e s .  Of course, no n e  of this can 
h a p p e n  until  the F R A N K  i n i t i a t i v e  r e q u i r e m e n t s  are s atisfied , 
a m e n d e d  or repealed.

8. Th is  p a r a g r a p h  ap pe ar s to h a v e  no F R A N K  i n i t i a t i v e  
r e pe icuss i o n s .

In c o n cl u si o n,  it w o u l d  a p pe ar  that, if I h a v e  u n d e r s t o o d  
the p l a n  y o u  h a v e  p r e s e n t e d  to us corre ct ly , the p l a n  cou ld  
not be i m p l e m e n t e d  w i t h o u t  v i o l a t i n g  the p r o v i s i o n s  of the 
F R A N K  initiat iv e.

K E V t j d n



c a p i t a l  m o v e  c o n c e p t

T h e  o b j e c t i v e  of this c o n c e p t  is to p r o v i d e  a r e a s o n a b l e  

a l t e r n a t i v e  p l a n  for f u l f i l l i n g  the m a n d a t e  o f  the p e o p l e  of  

A l a s k a  to c o m m e n c e  r e l o c a t i o n  of the c a p i t a l  to  W i l l o w  by 

O c t o b e r  1, 1930.

1. O n c e  t h e  .concept o u t l i n e d  h e r e i n  is a g r e e d  upon,' the 

M a t a n u s k a - S u s i t n a  B o r o u g h  w i l l  be e n t i t l e d  to r e c e i v e  u n d e r  

B o r o u g h  s e l e c t i o n  (or trade) a m i n i m u m  of ,240 n e t  a c r e s  w i t h­

in the W i l l o w  c a p i t a l  si t e area. T h o s e  6 , 2 4 0  a c r e s  w i l l  be

n e t  o f  the a r e a s  d e s i g n a t e d  in the s i t e  p l a n  for s t a t e  f a c i l i t i e s ,  

for s t r e e t s ,  a c c e s s  r oa ds  and o t h e r  i n f r a s t r u c t u r e  and  for p u b l i c  

use i t e m s .  In r e t u r n ,  the B o r o u g h  a g r e e s  to c a r r y  o u t  the u n d e r­

t a k i n g s  o u t l i n e d  below.

2. T h e  B o r o u g h ,  in c o n s u l t a t i o n  w i t h  the state, w i l l  

p r e p a r e  a b a s i c  s i t e  p l a n  for the c a p i t a l  city. T h i s  p l a n  w i l l  

s h o w  t he  l o c a t i o n  o f  the s t a t e  o f f i c e  c o m p l e x ,  and the s i t i n g  

of i n f r a s t r u c t u r e  it em s to be b u i l t  b y  the B o r c j c h  h e r e u n d e r .

The B o r o u g h ,  w i t h  a p p r o p r i a t e  s t a t e  i n p u t ,  w i l l  a l s o  p r e p a r e  

d e t a i l e d  p l a n s  f o r  a ll  the f a c i l i t i e s  it is t o  c o n s t r u c t ,  i n­

c l u d i n g  p r o v i s i o n  for t h e i r  f u t ur e  e x p a n s i o n .

3. In a c c o r d a n c e  w i t h  the d e t a i l e d  p l a n s ,  the B o r o u g h  w i l l  

f i n a n c e  a n d  c o n s t r u c t  a b u i l d i n g  o f  n o t  le s s t h a n  7 5 , 0 0 0  sq ua r e  

f e e t  s u i t a b l e  f o r  use as a p a r t  of  the to ta l  s t a t e  o f f i c e  c o m­

plex, to be c o m p l e t e d  b y  J a n u a r y  1, 1981.
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4. T h e  s t a t e  w i l l  p r o v i d e  r i g h t s  o f  w a y  to the B o r o u g h  for 

c o n s t r u c t i o n  o f  n e c e s s a r y  a c c e s s  r o a d s  a n c  o t h e r  i n f r a s t r u c t u r e  

i t e m s  to b e  b u i l t  by the B o r o u g h  or by  o t h e r s  h e r e u n d e r .

5. T h e  s t a t e  v;ill e s t a b l i s h  a n  a p p r o p r i a t e  b o d y  to c o n s u l t  

w i t h  a n d  c o o r d i n a t e  the w o r k  of the E c r o u c h  to e n s u r e  c o m p l i a n c e  

w i t h  th e a g r e e d  plans.

6. W h e n  the b u i l d i n g  r e f e r r e d  to in p a r a g r a p h  3 is c o m­

pl e t e d ,  it u 11 be t u r n e d  o v e r  to t h e  s t a t e  for o c c u p a n c y ,  to 

p e r m i t  m e e t i n g s  of the l e g i s l a t u r e  to b e  h e l d  at the site no

 la ter_ than.. 19.81.. C o s t s  of. m a i n t e n a n c e ,  o p e r a t i o n  .and d e s i r e d .....

a l t e r a t i o n s ,  i f . a n y ,  o f  this b u i l d i n g  a n d  a t t e n d a n t  i n f r a s t r u c -  

tjr e w i l l  b e  d e f r a y e d  b y  the st a te  c o m m e n c i n g  w i t h  the da te  of  

a v a i l a b i l i t y  for o c c u p a n c y .  If r e v e n u e  or  o t h e r  b o n d s  to f i n a nc e  

c o n s t r u c t i o n  h e r e u n d e r  by t he  B o r o u g h  r e m a i n  o u t s t a n d i n g ,  the 

B o r o u g h  s h a l l  be e n t i t l e d ,  c o m m e n c i n g  s i x  m o n t h s  a f t e r  the ca t e 

c f  a v a i l a b i l i t y  for o c c u p a n c y ,  t o  r e c e i v e  r e n t a l  p a y m e n t s  for the 

s t r u c t u r e  n ot  to e x c e e d  an a m o u n t  s u f f i c i e n t  to c o v e r  d e b t  s e r v i c e  

cr. a oorticr. o f  the b o n d s  e q u a l  to t h e  r a t i o  w h i c h  total  e x o e n -•  * a

d i r u r e s  bv  the B o r o u c h  on  a c c o u n t  of the b u i l c i n c  a nd  a t t e n d a n t
v

i n f r a s t r u c t u r e  b e a r s  to total e x p e n d i t u r e s  b y  the B o r o u g h  u n d e r  

this a g r e e m e n t .

7. T h e  B o r o u g h  w i l l  r e t u r n  to t he s t a t e  t i t l e  to lands 

t r a n s f e r r e d  to it b y  the state h e r e u n d e r  a nd  w h i c h  h a v e  n ot  

p r e v i o u s l y  b e e n  d i s p o s e d  of by the B o r o u g h  o r  d e s i g n a t e d  for



p u b l i c  ( o t h e r  tha n state) use, p r o v i d e d  the f o l l o w i n g  shall 

h a v e  o c c u r r e d :

(a) The E o r o u c h  s h a l l  h a v e  b e e n  r e p a i d  for the total 

a m o u n t  o f  its e x p e n d i t u r e s .

(b) The r e v e n u e  o r  o t h e r  b o n d s  (if any) i s s u e d  for 

c a r r y i n g  o u t  t h i s  a g r e e m e n t  h a v e  b e e n  r etired . (To 

a c c o m p l i s h  this, the s t a t e  may, at its op ti on, at  

any time a s s u m e  o r  pa y  o f f  a n y  a m o u n t s  o u t s t a n d i n g . )

(c) T he  B o r o u g h  s h e l l  h a ve  r e g a i n e d  e n t i t l e m e n t  to 

s e l e c t i o n  of l ands e q u a l  to  the n u m b e r  of acres 

o r i c i h a l l y  s e l e c t e d  o r  t r a c e d  ur.cer t hi s a gr e em e nt .

S. I m p l e m e n t a t i o n  of this c o n c e p t  is s u b j e c t  tc c b t a i n i n  

ar.y n e c e s s a r y  a p p r o v a l s  by a p p r o p r i a t e  autho ri ti  es, t j g e t h e r  

w i t h  c o n f i r m a t i o n  of  the p o w e r s  of the p a r t i e s  h e r e t o  to ca rr y  

o u t  t h e  o b l i g a t i o n s  o u t l i n e d .
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A p r i l  4 ,  1979

The H onorable Mike M i l l e r  
Chairman
S t a t e  A f f a i r s  Committee 
A laska S t a t e  House o f  R e p r e s e n ta t i v e s  
Pouch "V" S t a t e  C a p i to l  B u i ld in g  
Juneau ,  A laska  99811

Dear Chairman M i l l e r :

I am e n c lo s in g  th e  prom ised  s p e c i f i c ,  su g g e s te d  amendments t o  SSHB 240 
which a r e  a d d re s s e d  to  th e  q u e s t io n s  of a c c o u n t a b i l i t y  o f  th e  Board, th e  
r i g h t s  o f  s h a r e h o ld e r s ,  and p ro c e d u re s  f o r  Board and Board Committee m e e t in g s .
In  each in s t a n c e  1 have a t te m p te d  t o  d e s c r ib e  th e  c o n te n t  o f  th e  proposed 
amendment and t o  o f f e r  an  e x p la n a t io n  of why I  h o ld  th e  view  t h a t  such an 
amendment would be d e s i r a b l e .  1 have th e n  a t te m p te d  to  b re a k  th e  amendment 
down in t o  i t s  component id e a s  and to  g iv e  th e  Committee an o p p o r tu n i ty  to  v o te  
them up o r  down. My f u r t h e r  f u n c t io n  in  t h i s  r e g a rd  is  th e n  to  d r a f t  s t a t u t o r y  
language w Mch c a r r i e s  i n t o  e f f e c t  th e  d e r i s i o n s  of your Committee.

A number o f  c r i t i c a l  q u e s t io n s  c o n ce rn in g  SSHB 240 a r e  not a d d re s s e d  i n  
t h i s  t r a n s m is s io n .  We have y e t  to  d i s c u s s  th e  r e g u l a t i o n  o f  p r o x i e s ,  t h e i r  
c o n te n t  and th e  vex ing  i s s u e  o f  how they  w i l l  be f in a n c e d .  I f  th e  l e g i s l a t u r e  
a s s i r e a  t o  I n f lu e n c e  th e s e  th o rn y  p rob lem s, now i s  th e  o n ly  o p p o r tu n i ty .
A i. i the r  u n f in i s h e d  i tem  i s  th e  f u t u r e  p o l i t i c a l  a c t i v i t i e s  o f  th e  GSOC. We 
ca i a n t i c i p a t e  s u b s t a n t i a l  f i r s t  amendment problem s i f  we embark on a  p r o j e c t  
t o  muzzle th e  d i r e c t o r s  i n  t h e i r  in d i v id u a l  c a p a c i t i e s .  I f  th e  d i r e c t o r s  can 
speak  to  th e  p u b l i c ,  th e  l i m i t a t i o n  on th e  " c o r p o r a t i o n ' s  p o l i t i c a l  a c t i v i t i e s "  
i s ,  a t  b e s t ,  t h e o r e t i c a l .  Working on t h i s  problem  shou ld  p r e s e n t  q u i t e  a c h a l le n g e  I

• I

F i n a l l y ,  t h e r e  a r e  th e  p ro p o s a ls  1 adv meed on th e  f i r s t  even ing  o f  my 
te s t im o n y  r e g a rd in g  c r im in a l  l i a b i l i t y  o f  d i r e c t o r s  i n  c e r t a i n  I n s t a n c e s .  I  
w i l l  work on th e s e  i n  th e  c o u rse  o f  th e  n e x t  week.

I f  I  may o f f e r  a . p g e s t l o n :  As I spend more and more time w ith  SSHB 240
and th e  A laska  B u s in ess  C o rp o ra t io n s  Act th e  more I her >me convinced  t h a t  th e  
b e t t e r  courua  I s  no t  to  amend th e  e x i s t i n g  c o r p o r a t io n s  code to  make room f o r  
th e  CSOC, b u t  to  b e g in  anew and d e s ig n  s  f u l l y  d s v t lo p e d  Code to  r s g u l a t e  th e  
CSOC, a s e t  o f  laws d es ig n ed  w i th  th e  s p e c i a l  a t t r i b u t s s  o f  a g e n e r a l  s to c k  
ow narsh lp  c o r p o r a t io n  in  mind and n o t  as  an a f t e r t h o u g h t .  T h is  p r o j e c t  sounds 
b ig g e r  th a n  i t  w i l l  t u r n  ou t  t o  be .  I s i n c e r e l y  b e l i e v e  t h a t  w o rk lrg  w ith  your 
s t a f f  peop le  i t  c o u ld  he accom plished  In a m a t te r  o f  w eeks, a l th o u g h  I would 
p r e f e r  t o  have th e  summer months to  f i n e - t u n e  th e  s t a t u t e  b u t ,  i n  th e  f i n a l  
a n a l y s i s ,  h av in g  come t h i s  f a r  w i th  y o u ,I  am th e  s e r v a n t  o f  th e  Committee.

1 hope t h a t  t h i s  m a te r i a l  p ro v es  o f  u se  to  th e  Committee. When you have 
reached  your d e c i s i o n s  s im ply  m a ll  them back to  n  and I w i l l  s i t  down and 
d r a f t  th e  c o n te n t  o f  su g g e s te d  l e g i s l a t i o n .



The H onorable  Mike M i l l e r  
Chairman
S t a t e  A f f a i r s  Committee

A p r i l  4 , 1979

May 1 ta k e  t h i s  o p p o r tu n i ty  to  thank  you , th e  o t h e r  members o f  th e  
Committee, the  v a r io u s  nonmrmbers who s a t  i n  on o u r  d i s c u s s io n s  and th e  
s t a f f  p eo p le  f o r  a s p le n d id  e x p e r ie n c e .  P eo p le  h e r e  have rem arked t h a t  
th ey  have n eve r  se e n  me so e n e r g e t i c .  One s tu d e n t  commented t h a t  I  seem 
to  be  fo l lo w in g  th e  "N orth  S t a r . "  I n  a n v  e v e n t ,  i t  h a s  been  an experie r> 'u  
beyond th e  im a g in a t io n  o f  th e  s c r i p t w r i t e r s  f o r  th e  "P aper  C h a se ."  I  
t l a n k  you a l l .

Best p e r s o n a l  r e g a r d s ,

u a m e i  wm. r e s s i e r  
P r o f e s s o r  of Law

DWF:hf
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TO: THE STATE AFFAIRS COMMITTEE OF THE ALASKA HOUSE OF 
REPRESENTATIVES

3
FROM: Professor Daniel Wm. Fessler, King Hall, the Law School of the 

University of California at Davis
4

5

SUBJECT: Suggested Amendments to Sponsor Substitute for House Bill 240:
"An Act Creating the Alaska General Stock Ownership Corporation; 
and providing for an effective date."

6

7

DATE: April 4, 1979

8 P re l im in a ry  s ta t e m e n t :  At th e  c o n c lu s io n  o f  my ap p ea ran ce  b e f o r e  th e

9
Committee l a s t  we< V. I ag reed  w i th  t h e  members to  p r e p a re  a  s e r i e s  o f  w r i t t e n

1 0
p r o p o s a ls  f o r  your c o n s i d e r a t i o n .  Depending upon th e  s e n t im e n t  o f  t h i s  body 1

11 w i l l  be d i r e c t e d  in  th e  d r a f t i n g  o f  amendmen s to  th e  S p o n s o r 's  St > s t i t u t e  fo r

12 House B i l l  No. 240. As w i l l  q u ic k ly  become e v i d e n t ,  i t  i s  tim e f o r  th e

13 Committee to  make some b a s i c  c h o ic e s  co n ce rn in g  th e  n a tu r e  o f  th e  G en era l  S tock

14 Ownership C o rp o ra t io n  which i t  may w ish  t o  p a ss  to  th e  f l o o r  f o r  c o n s id e r a t io n

15 in  th e  whole House. The s u g g e s t io n s  which fo l lo w  r e p r e s e n t  n o th in g  beyond th e

16 scope o f  ou r  d i s c u s s io n  l a s t  week u n le s s  s p e c i f i c a l l y  I n d ic a te d  a s  "NEW." In

17 each i n s t a n c e  I  w i l l  s e t  f o r t h  th e  p ro p o s a l  and a b r i e f  s t a t e m e n t  i l l u s t r a t i n g

18 s p e c i f i c a l l y  what i t  i s  ch a t  I am s u g g e s t in g  be accom plished  i f  you e l e c t  to

19 fo llo w  my recommendation.

20

' 21 T. SUGGESTIONS DESIGNED TO MAKE THE BOARD OF DIRECTORS MORE RESPONSIVE TO THE

22 DESIRES OF SHAREHOLDERS OF THE GENERAL STOCK OWNERSHIP CORPORATION:

23
* ■ • | A  ’ ' « .  fj) imx' I '1 /  ,  1 |  ' - V

24 My p e rc e p t io n  o f  th e  need fo r  r e v i s i o n :  The pending  p ro p o s a l  Is  t h a t  th o

25 l e g i s l a t u r e  c r e a t e  th e  AGSOC a s  a " p r i v a t e "  c o r p o r a t io n  e s s e n t i a l l y  r e g u la t e d

26 under th e  te rm s o f  C hupte t 09 o f  th e  A laska S t a t u t e s  (The A laska B u s in ess

27 C o rp o ra t io n  A c t ) .  As 1 I n d ic a te d  in  my te s t im o n y ,  t h i s  g e n e ra l  s t a t u t e  i s  a

28 b a re  bones v e r s io n  o f  th e  "Model A ct"  which I s ,  in  t u r n ,  f a s h io n e d  a f t e r  th e  
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I l l i n o i s  B u s in e s s  C o rp o ra t io n  A c t .  I t s  e s s e n t i a l  f e a t u r e  i s  to  g iv e  a c o rp o ra ­

:iî H 9

t i o n  a l i c e n s e  to  c r e a t e  a very  s t r o n g  board  o f  d i r e c t o r s ,  a board  which i s  

e f f e c t i v e l y  i n s u l a t e d  from s h a r e h o ld e r  p r e s s u r e  d u r in g  i t s  t e n u re  i n  o f f i c e .

T h is  i s  a c r u c i a l  a s s e r t i o n .  Once t h i s  c o r p o r a t io n  i s  c r e a te d  and 

deemed " p r i v a t e "  the  l e g i s l a t u r e  w i l l  p a r t  w i th  i t s  m ajo r chance to  have an 

e f f e c t i v e  v o ic e  i n  th e  behav^ot o f  such  an i n s t r u m e n t a l i t y .  I f  th e  GSOC i s  a 

s u c c e s s f u l  economic v e n tu re  th e  power o f  t h a t  unchecked body w i l l  r i s e  

d r a m a t i c a l ly  and i t s  a b i l i t y  to  p u rsu e  conduct which su b seq u en t l e g i s l a t u r e s

may d e p lo r e  i s  a  r e a l  danger  which ough t to  conce rn  t h i s  p r e s e n t  body.

Why i s  th e  board  o f  d i r e c t o r s  o f  a c o r p o r a t io n  o rg a n iz e d  under a 

s t a t u t o r y  framework such a s  the  Model Act v i r t u a l l y  unchecked in  th e s e  c ircum ­

s ta n c e s ?  To b e g in  o u r  a ssessm en t we shou ld  th in k  in  te rm s o f  th e  c o n te n t  o f  

t h r e e  documents: th e  s t a t u t o r y  framework, th e  a r t i c l e s  o f  i n c o r p o r a t i o n ,  and

th e  b y law s .  I t  i s  no a c c id e n t  t h a t  t  Kelso P '-nort p r e s e n t s  t h i s  l e g i s l a t u r e

15 w ith  a  package c o n ta in in g  a recommended c o n te n t  f o r  each  o f  th e s e  e s s e n t i a l

16 docum ents. Here i s  a p o in t  th e  K elso  Report does not s t r e s s :  th e  l e g i s l a t u r e

17 has c o n t r o l  o n ly  over  th e  s t a t u t o r y  framework ( th e  e n a b l in g  l e g i s l a t i o n  now

b e f o r e  th e  Com m ittee). Once th e  GSOP i s  formed by t h i s  l e g i s l a t i o n ,  th e  

In c o rp o ra t o r s  (S ee ,  Sec . 1 0 .5 0 .0 1 0 ( a ) ,  p . 1 SSHB 240) w i l l  adop t th e  a r t i c l e s

18

19

20 o f  in c o r p o r a t i o n  and i t  w i l l  th en  be beyond th e  powers o f  t h i s  o r  subsequen t

21 |  l e g i s l a t u r e s  to  I n t e r f e r e  w ith  th e  c o n te n t  o f  t h a t  fundam ental document. Once

22 I th e  in c o r p o r a to r s  have e l e c t e d  th e m se lv es  a s  the  i n i t i a l  board  o f  d i r e c t o r s

23 (S ee ,  Sec. 10.50 0 3 0 (b ) ,  p .  3 SSHB 2 4 0 ) ,  th e y  w i l l  a c t  in  th a t  c a p a c i ty  to

24 adop t th e  c o n te n t  o f  th e  bylaws .  A gain , I t  w i l l  be to o  l a t e  fo r  th e  l e g i s l e -

25

26

27

28

t u r e  to  e x e r t  I t s  f i l l .  Thus u n le s s  changes  a re  made you w i l l  have s u r r e n d e re d  

to  th e s e  n in e  a p p o in te d  i n d i v i d u a l s  s o l e  d e te r m in a t io n  over th e  c o n te n t  o f  th e  

documents which w i l l  become th e  framework In  whl.*h th e  c o r p o r a t io n  w i l l  

a c t u a l l y  be  s t r u c t u r e d  and f u n c t i o n .  Your o n ly  chance fo r  e f f e c t i v e  i n f l u e n c e
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I s  w i th  r e s p e c t  t o  th e  c o n te n t  o f  th e  s t a t u t e .  I f  you adop t th e  c u r r e n t  

c o n te n t  o f  House B i l l  240, ycu w i l l  hand th e s e  a p p o in te d  i n d i v i d u a l s  (o n ly  a 

m a jo r i t y  o f  whom need be  M a sk a n s )  a b la n k  check to  narrow  t h e i r  a c c o u n t a b i l i t y  

t o  a l l  o f  th e  c i t i z e n s  o f  t h i s  s t a t e  i n  t h e i r  c a p a c i t i e s  as  s h a r e h o ld e r s  i n  th e  

GSOC. The e x p re s s  te rm s o f  SSHB 240 a l r e a d y  g iv e  to  t h i s  Board th e  s t r o n g  

power p o s i t i o n  o f  " c l a s s i f i c a t i o n "  meaning t h a t  th e  d i r e c t o r s  w i l l  s e rv e  t h r e e  

re a r  te rm s w i th  th e  n in e  members s e g r e g a te d  i n t o  t h / e e  c l a s s e s  so t h a t  o n ly  one 

t h i r d  o f  th e  membership i s  up f o r  e l e c t i o n  by th e  s h a r e h o ld e r s  a t  each  annua l 

m e e t in g .  (S e e ,  1 0 . 5 0 .0 3 0 ( a ) ( b ) , pp . 2 -3  SSHB 240).  T here  i s  a  p rag m a tic  

a d v an tag e  i n  t h i s  proposed  c l a s s i f i c a t i o n  in  t h a t  I n s u r e s  to  th e  Incumbent 

board  th e  c o n t i n u i t y  In h e re n t  in  th e  f a c t  t h a t  a w orking m a jo r i ty  o f  th e  Board 

w i l l  n o t  be f a c in g  e l e c t i o n .  There  i s  a l s o  a g rav e  d an g e r .  Such a Board 

cou ld  ig n o re  th e  w ishes  o f  a m a jo r i t y  o f  th e  s h a r e h o ld e r s  and y e t  m a in ta in  

e f f e c t i v e  c o n t r o l  and management o v e r  th e  c o r p o r a t io n  f o r  two y e a r s .  The 

p eo p le  in  t h e i r  r j l e  a s  s h a r e h o ld e r s  would be  p o w e r le s s .  T h is  body in  i t s  

r „ l e  a s  r e p r j s c . t t a t i v e  o f  th e  p eo p le  would be e q u a l ly  p o w e r le s s .  T ru e ,  i t  

cou ld  deny th e  GSOC c o o p e ra t io n  t o  th e  e x t e n t  t h a t  i t  was r e q u e s t i n g  th e  

l e g i s l a t u r e  to  c a l l  fo r  an  e l e c t i o n  to  a u t h o r i z e  a s t a t e  g u a ra n te e  o f  GSOC d e b t  

in s t ru m e n ts  (a l th o u g h  se e  th e  Memorandum o f  A t to rn e y  G eneral Gross under d a t e  

o f  March 20, 1979, r a in i n g  a q u e s t i o n  a s  to  w he ther  r e c o u rs e  t o  thv  peop le  

would a c t u a l l y  be r e q u i r e d ) .  Yet t h i s  i s  a v ery  i n d i r e c t  way o f  a t t e m p t in g  to  

d i s c i p l i n e  th e  Board o r  c o r r e c t  th e  e x c e s s e s  o f  t h a t  body a s  viewed from th e  

p e r s p e c t iv e  o f  th e  l e g i s l a t u r e .  I  do n o t  w ish  to  b e la b o r  th e  p o in t :  i f  th e

members o f  t h i s  House f e e l  t h a t  a d i f f e r e n t  d i s t r i b u t i o n  o f  power a s  between 

th e  s h a r e h o ld e r s  and th e  b o a rd ,  and a s  betw een th e  CSOC and th e  government o f  

A laska  i s  d e s i r e d  . . . now i s  th e  tim e to  a c t  and ih e  c o n te n t  o f  th e  e n a b l in g  

l e g i s l a t i o n  i s  th e  p ro p e r  forum *or t h a t  a c t i o n .

///////
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PROPOSALS DESIGNED TO INCREASE THE ACCOUNTABILITY OF INDIVIDUAL DIRECTORS AND 

THE BOARD AS AN ENTITY:

PROPOSAL NUMBER ONE: THAT DIRECTORS BE SUBJECT TO REMOVAL BY ORDER OF A

SUPERIOR COURT UPON SUIT BY 1U0 OR MORE SHAREHQLDEiy> OF THE GENERAL STOCK 

OWNERSHIP CORPORATION.

I propose ttot the enabling legislation be amended to 

provide that a -uperior court may, at the suit of 100 share­

holders or mere or upon petition of the attorney general, 

remove from office any director 1n case of fraudulent or 

dishonest acts or gross abuse of authority or discretion 

with reference to the corporation and may bar from reelection 

any director so removed for a period prescribed by the court.

In any such proceeding the corporation should be made a 

party to the action.

E x p la n a t io n : T h is  p ro p o s a l  I s  b ased  upon S e c t io n  304 o f  th e  1977

C a l i f o r n i a  Act w ith  two Im p o r tan t  m o d i f i c a t io n s :  f i r s t ,  I p ropose  t h a t

you a l t e r  th e  " s t a n d in g  r e q u ire m e n t"  from C a l i f o r n i a ' s  ( " .  . . s h a r e ­

h o ld e r s  h o ld in g  a t  l e a s t  10 p e rc e n t  o f  th e  number o f  o u ts ta n d in g  

s h a r e s .  . . . " )  to  one hundred s h a r e h o ld e r s .  To fo l lo v '  th e  C a l i f o r n i a  

p e rc e n ta g e  would be most u n r e a l  g iv e n  th e  t o t a l  d i f f u s i o n  o f  s h a r e ­

h o ld in g s  in  th e  GSOC (one s h a r e  p e r  r e s i d e n t ) .  I t  would r e q u i r e  a 

p e t i t i o n  o f  40 ,000 A laskans  o r  more! tn  any o t n e r  p r i v a t e  c o r p o r a t io n  i t  

i s  p e r f e c t l y  p o s s i b l e  fo r  a s i n g l e  s h a r e h o ld e r  t o  own 10Z o r  more o f  th e  

o u t s t a n d in g  s h a r e s  and th u s  have s ta n d in g  under th e  C a l i f o r n i a  A c t.  

R eq u ir in g  one hund ied  A laskans t o  J o in  in  t h i s  s u i t  shou ld  e n s u re  t h a t  a 

s i n g l e  ungry s h a r e h o ld e r  cou ld  no t in a u g u ra te  a v e x a t io u s  c o m p la in t .  The 

second m o d i f ic a t io n  i s  to  s p e c i a l l y  g r a n t  to  th e  A tto rn e y  G en era l  s ta n d in g

-4 -
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t o  i n i t i a t e  t h i s  r e m o v a l  l i t i g a t i o n .  I  d o  t h i s  b e c a u s e  w h i l e  t h e  a t t o r n e y

g e n e r a l  may w e l l  h a v e  p e r s o n a l  s t a n d i n g  a s  a  r e s i d e n t  o f  A l a s k a  t o  j o i n  i n
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s u c h  a  s u i t  we m u s t  r e c o g n i z e  t h a t  l i t i g a t i o n  may b e  c o s t l y  a n d  t h a t
. • 'kr*Vj' v 'wA -x. • :

f r e q u e n t l y  o n l y  t h e  o f f i c e  o f  t h e  a t t o r n e y  g e n e r a l  may h a v e  t h e  human a n d

f i n a n c i a l  r e s o u r c e s  t o  p r o s e c u t e  a  r e m o v a l  s u i t  u p o n  w h i c h  may d e p e n d  t h e
v  .. i. ■ 4  ' ‘.'jr. J  * ' • '  , '

w e l f a r e  o f  t h e  c o r p o r a t i o n  ( a n d  w i t h  t h a t ,  w e l f a r e  a n d  i n t e r e s t s  o f  

A l a s k a n s ) .

Wow i t  m u s t  b e  i m m e d i a t e l y  e v i d e n t  t h a t  t h i s  t y p e  o f  r e m o v a l  c a n  o n l y

b e  f o r  t h e  m e a t  g r o s s  v i o l a t i o n s  o f  t h e  f i d u c i a r y  r e s p o n s i b i l i t i e s  a s s u m e d  

b y  a  d i r e c t o r  a n d  t h a t  t h o  s t a t u t e  o n l y  g r a n t s  s t a n d i n g  t o  p o t e n t i a l  

l i t i g a n t s  a n d  s u b j e c t  m a t t e r  j u r i s d i c t i o n  t o  t h e  s u p e r i o r  c o u r t s .  

N a t u r a l l y ,  t h e  p l a i n t i f f s  w o u l d  h a v e  t o  p r o v e  t h e  a l l e g a t i o n s  o f  t h e i r  

c o m p l a i n t  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  b e f o r e  t h e  s u p e r i o r  c o u r t

w o u l d  b e  w a r r a n t e d  i n  e x e r c i s i n g  t h e  p o w e r  v e s t e d  i n  i t  b y  t h i s  s t a t u t e .
* ' V «; % * \  .

1 s h o u l d  a d d  t h a t  i t  i s  q u i t e  p o s s i b l e  t h a t  i f  t h e  l e g i s l a t u r e  d o e s  n o t  

a c t  t o  p r o v i d e  f o r  r e m o v a l  o f  d i r e c t o r s  i n  c i r c u m s t a n c e s  s u c h  a s  a r efT' ru£? »# ■ ( M  ^  , v i * *
c o v e r e d  b y  t h i n  p r o p o s a l ,  a  s u p e r i o r  c o u r t  m i g h t  e n t e r t a i n  s u c h  s u i t s  o n

a  t h e o r y  t h a t  s u c h  a  g r a v e  m a t t e r  l a  w i t h i n  t h e  c o u r t ' s  . i n h e r e n t  j u r i s -
• J  • T Tlif ! I J T \  . ’ 4a k C •, v *W  «  > •'“Jr ^v> * f 7 T  * ’ f  ̂  1  ?  » T* ^  > S i 3 < •  i l l ]

d i c t i o n .  T h e r e  i s  p r e c e d e n t .  S e e ,  C a l i f o r n i a  F r u i t  G r o w e r s '  A s s n . v .

4
S u p e r i o r  C o u r t . 8  C a l . A p p .  7 1 1 ,  97  P a c .  769 ( 1 9 0 8 ) .  I n  my o p i n i o n ,  t h i s

I s  n o t  a  d e s i r a b l e  a l t e r n a t i v e  b e c a u s e  t h e  l e g i s l a t u r e  w o u l d  b e  w i t h o u t

c o n t r o l  o v e r  t h e  v i t a l  q u e s t i o n s  o f  w ho  h a d  s t a n d i n g  t o  i n i t i a t e  t h e

1 £«.%-V »•’ fS J".1'tV • ! & * ? »  V
l i t i g a t i o n  a n d  w h a t  w o u l d  b e  d e e m e d  s u f f i c i e n t  g r o u n d s  f o r  t h i s  g r a v e  

r e m e d y .

DIRECTIONS TO YOUR DRAFTING A' .DES: D o e s  t h e  C o m m i t t e e  f a v o r

i n  p r i n c i p l e  t h e  c o n c e p t  o f  h a v i n g  d i r e c t o r s  s u b j e c t  t o

r e m o v a l  by  o r d e r  o f  a  s u p e r i o r  c o u r t ?  YES ______ NO  , I f

" y e a , "  i s  t h o  C o m m i t t e e  i n  f o v o r  o f  ^ h e  p r o p o s e d  f o r m u l a

•i 'Hk.

- 5 -



g r a n t i n g  s t a n d i n g  o n l y  t o  m e  h u n d r e d  o r  m o r e  s h a r e h o l d e r s ?
.* \ - • . - A F T '  .

YES _____  NO _____ . D o e s  t h ~  C o m m i t t e e  f a v o r  g r a n t i n g  s t a n d i n g

t o  t h e  A t t o r n e y  G e n e r a l  o f  A l a s k a  t o  i n i t i a t e  a  r e m o v a l  s u i t ?

YES NO" — ——

»

PROPOSAL NUMBER TWO: THAT ANY DIRECTOR OR THE ENTIRE BOARD MAY BE
» i * % • > v?1' ' | ?• , • X' ' j m« * y j " *4 1 '  ̂  *  . j j f  I / .fc » • . ,

REMOVED BY THE SHAREHOLDERS WITHOUT CAUSE.

I propose that at any annual meeting or a special 
meeting properly noticed for the purpose at which a 
quorum is present, a majority of the shares voting In 
person or by proxy may remove the entire board and elect 
replacement directors. I further propose that the share­
holders have power to remove less than the entire board 
provided there are appropriate safeguards to minimize 
the chance that an angry faction of shareholders could

si . BfPoust a single director.
E x p l a n a t i o n : B o t h  C a l i f o r n i a  a n d  D e l a w a r e  h a v e  f o u n d  i t  e x p e d i e n t  t o

 ̂A* K'xjl r\*
p a s s  r e c e n t  l e g i s l a t l  >n e n a b l i n g  s h a r e h o l d e r s  who h a v e  l o s t  c o n f i d e n c e  i n  

t h e  B o a r d  o f  D i r e c t o r s  t o  r e m o v e  e i t h e r  t h e  e n t i r e  B o a r d  o r  i n d i v i d u a l  

m e m b e r s  a t  a  m e e t i n g  e s p e c i a l l y  c a l l e d  a n d  n o t i c e d  t o  e n t e r t a i n  s u c h  a 

m o t i o n ,  a n d  t h a t  s u c h  r e m o v a l  may b e  f o r  a n y  c a u s e  d e e m e d  s u f f i c i e n t  by a 

m a j o r i t y  o f  t h e  s h a r e s .  I n  b o t h  C a l i f o r n i a  a n d  D e l a w a r e ,  t h e  s t a t u t e s  

g r a n t  t h e  r l g n t  o f  r e m o v a l  t o  a n  a b s o l u t e  m a j o r i t y  o f  t h e  s h a r e s  ( 5 0 2  p l u s  

1 s h a r e ) .  A g a i n ,  we  m u s t  r e c o g n i z e  t h a t  t h e r e  may b e  i n d i v i d u a l s  o r  

i n s t i t u t i o n a l  s h a r e h o l d e r s  w h o ,  t h o u g h  a  h a n d f u l  i n  n u m b e r ,  w o u l d  command 

a n  a b s o l u t e  m a j o r i t y  o f  t h e  o u t s t a n d i n g  s h a r e s .  S u c h  a  p o t e n t i a l  

c o a l i t i o n  o f  l a r g e  s h a r e h o l d e r s  I s  a  s t r o n g  c h e c k  u p o n  t h e  B o a r d  o f  

D i r e c t o r s .  U n f o r t u n a t e l y ,  t h e r e  w i l l  b e  no  s u c h  p o t e n t i a l  s h a r e h o l d e r



■»v»
c o a l i t i o n  I n  t h e  GSOC. We m u s t  d e a l  w i t h  t h e  f u n d a m e n t a l  c h & f a c t e r i s t l c

o f  a  c o r p o r a t e  e n t i t y ,  t h e  s h a r e s  o f  w h i c h  a r e  h e l d  i n  l o t s  o f  o n e  ; . .
a

a n d  b y  m e r e  t h a n  4 0 0 , 0 0 0  i n d i v i d u a l s .

The  K e l s o  R e p o r t  r e c o g n i z e s  t h e  p r o b l e m  o f  hu m an i n e r t i a  i n h e r e n t  i n  

s u c h  d i f f u s e  s h a r e h o l d i n g s  w hen  i t  p r o p o s e s  t o  <et  a  q u o r u m  f o r  s h a r e ­

h o l d e r  a t t e n d a n c e  a t  a n n u a l  a n d  s p e c i a l  m e e t i n g s  a t  on<- t h i r d  o f  t h e  

s h a r e s  v o t i n g  e i t h e r  i n  p e r * o n  o r  b y  p r o x y  ( a n  a b s e n f *e b a l l o t ) .  A t  a n y  

m e e t i n g  a t  w h i c h  s u c h  a  q u o r u m  i s  a s c e r t a i n e d  t o  b e  p r e s e n t ,  a  v o t e  o f  a 

m a j o r i t y  o f  t h a t  q u o r u m  i s  s u f f i c i e n t  t o  e l e c t  d i r e c t o r s .  S i m p l e  a r i t h ­

m e t i c  w i l l  r e v e a l  t h a t  a  s i m p l e  m a j o r i t y  o f  o n e - t h i r d  i s  o n e - s i x t h  o f  t h e  

s h a r e s  p l u s  o n e .  S u c h  a  s c h e m e  i s  p e r m i t t e d  b y  S e c .  1 0 . 0 i . 1 5 3  o f  t h e  

A l a s k a  B u s i n e s s  C o r p o r a t i o n  A c t  lf^ t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  a r e  s o  

d r a f t e d .  I  f a v o r  t h i s  a s p e c t  o f  t h e  p r o p o s e d  a r t i c l e s  c o n t a i n e d  i n  t h e  

K e l s o  R e p o r t  b e c a u s e  1 f e a r  t h a t  s e t t i n g  a  h i g h e r  q u o r u m  r e q u i r e m e n t  m i g h t  

p r e c l u d e  t h e  s h a r e h o l d e r s  f r o m  e f f e c t i v e l y  m e e t i n g .  How t h e n  d o e s  t h i s  

g u i d e  u s  a s  t o  t h e  m a c h i n e r y  f o r  r e m o v a l  o f  d i r e c t o r s  b y  s h a r e h o l d e r  v o t e ?

I p r o p o s e  t h a t  t h e  e n t i r e  b o a r d  m i g h t  b e  r e m o v e d  f o r  a n y  r e a s o n  e i t h e r  a t  

a n  a n n u a l  o r  s p e c i a l  m e e t i n g  o f  s h a r e h o l d e r s  f o r  w h i c h  n o t i c e  o f  s u c h  a  

p r o p o s a l  h a d  b ^ e n  g i v e n  ( a s  p r o v i d e d  i n  S e c .  1 0 . 0 5 . 1 4 1 )  u p o n  t h e  v o t e  o f  a  

m a j o r i t y  o f  a  q u o r u m  o f  t h e  s h a r e s  p r e s e n t  i n  p e r s o n  o r  b y  p r o x y .

I f  t h e  s h a r e h o l d e r s  ^ e s l r e  t o  r e m o v e  l e s s  t h a n  t h e  e n t i r e  b o a r d ,  we 

h a v e  n d i f f e r e n t  p r o b l e m .  H e r e  i s  a  d a n g e r  t h a t  a  s p e c i a l  I n t e r e s t  g r o u p  

o r  o t h e r  f a c t i o n  m i g h t  a t t e m p t  t o  g a n g  up  o n  a  s i n g l e  d i r e c t o r  f o r  h i s  o r  

h e r  p o l i c i e s  a n d  s e e k  t o  a c c o m p l i s h  t h i s  a t  a  s p e c i a l  m e e t i n g  w h i c h  may 

w e l l  b e  a t t e n d e d  b y  f e w e r  s h a r e s  t h a n  w e r e  p r e s e n t  a t  t h e  a n n u a l  m e e t i n g  

w h i c h  e l e c t e d  t h e  t a r g e t e d  d i r e c t o r .  We c a n  g u a r d  a g a i n s t  t h i s  p o s s i b i l i t y  

b y  d r a f t i n g  t h e  s t a t u t e  t o  p r o v i d e  t h a t  I n  t h e  e v e n t  t h a t  t h e r e  i s  a n  

a t t e m p t  t o  r e m o v e  l e s s  t h a n  t h e  e n t i r e  b o a r d ,  t h e  r e s o l u t i o n  s h a l l  f a l l



u n l e s s  t h e  n u m b e r  o f  s h a r e s  c a s t  f o r  r e m .  e x c e e d s  t h e  nu m be~  o f  s h a r e s  

w h i c h  o r i g i n a l l y  e l e c t e d  t h e  d i r e c t o r .  T h u s  I f  h e  w a s  e l e c t e d  b y  a  

m a j o r i t y  o f  2 6 1 , 0 0 0  s h a r e s  a t  a n  a n n u a l  m e e t i n g ,  a  s p e c i a l  m e e t i n g  n o t i c e d  

t o  e n t e r t a i n  a  r e m o v a l  r e s o l u t i o n  w o u l d  n o t  a c c o m p l i s h  t h a t  o b j e c t i v e  

u n l e s s  2 6 1 , 0 0 1  s h a r e s  v o t e d  " y e s "  ( i n  p e r s o n  o r  b y  p r o x y )  o n  t h a t  q u e s t i o n .  

I f  t h e  d i r e c t o r  w a s  a p p o i n t e d  ( a s  i n  t h e  c a s e  o f  t h e  i n i t i a l  B o a r d ) ,  o r  

e l e c t e d  b y  t h e  B o a r d  t o  f i l l  a  v a c a n c y  a i i s i n g  b y  d e a t h ,  i n c a p a c i t y ,  o r  

r e s i g n a t i o n  m i d - t e r m ,  I  w o u l d  p r o p o s e  t h a t  a  s i m p l e  m a j o r i t y  o f  a  q u o r u m  

w o u l d  b e  s u f f i c i e n t  t o  r e m o v e  t h a t  d i r e c t o r .

DIRECTIONS TO YOUR DRAFTING AIDES:  D o e s  t h e  C o m m i t t e e  f a v o r

i n  p r i n c i p l e  t h e  c o n c e p t  o f  h a \ m g  d i r e c t o r s  s u s c e p t i b l e  o f

r e m o v a l  b y  v o t e  o f  t h e  s h a r e h o l d e r s ?  YES _____  NO  . I f

s o ,  i s  t h e  C o s j n l t t e e  c o n t e n t  w i t h  t h e  s u g g e s t e d  f o r m u l a  f o r  

t h a t  r e m o v a l ?  Y E S  N O  .

PROPOSAL NUMBER THREE: THAT THE ENABLINC ACT REGULATE THE STANDING OF

SHAREHOLDERS TO INAUGUR/TE ACTIONS AGAINST DIRECTORS OR OFFICERS BROUGHT 

FOR THE BENEFIT OF THE CORPORATION (SHAREHOLDER'S DERIVATIVE ACTIONS).

I propose that the enabling act be amended to regulate 
the standing of shareholders to Inaugurate actions seeking

* '  ‘ ■ . 'Wfri V a .  , \ f  ^  ■■ . ML& t'. jHSdeclaratory relief or money damages as against officers and
•‘j * J ' ! /r* rdirectors of the GSOC for the benefit of the corporation 

(shareho er's derivative actions); lodge discretion In the
■ ;i ' V . L  • «superior court respecting whether and In what amount a security 

bond for expenses of litigation should be required of such a 
plaintiff; preclude non-judlclally approved out-of-court 
settlerAnts of such actions; and, provide for an accounting 
to the corporation of any proceeds received by the litigating



shareholder(s) whether by judgment, settlement, or compromise. 
E x p l a n a t i o n : One  o f  t h e  m o s t  i m p o r t a n t  d e v e l o p m e n t s  i n  t h e  p a s t  h a l f

c e n t u r y  i n  s e e k i n g  t o  h o l d  d i r e c t o r s  a n d  o f f i c e r s  a c c o u n t a b l e  f o r  h a r m  

t h e y  b r i n g  u p o n  t h e  c o r p o r a t i o n  i s  t h e  c o n c e p t  o f  t h e  s h a r e h o l d e r s '  a c t i o n  

o r  d e r i v a t i v e  s u i t .  I f  y o u  a d o p t  t h e  h y p o t h e s i s  t h a t  t h e  B o a r d  o r  c e r t a i n  

o f  i t s  m e m b e r s  i s  g u i l t y  o f  a c t i o n  o r  i n a c t i o n  w h i c h  h a s  b r o u g h t  g r e a t  

h a r m  t o  t h e  GSOC a n d  w h i c h  v i o l a t e s  t h e  d u t i e s  o f  c a r e  o r  l o y a l t y  t o  t h e  

c o r p o r a t i o n ,  i t  i s  u n r e a l i s t i c  t o  a s s u m e  t h a t  t h o s e  v e r y  d i r e c t o r s  w i l l  

a u t h o r i z e  o r  e n c o u r a g e  c o r p o r a t e  c o u n s e l  t o  b r i n g  a n  a c t i o n  n a m i n g  t h e m  a s  

d e f e n d a n t s !  F o r  t h i s  r e a s o n  i t  i s  n e c e s s a r y  t o  g i v e  i n d i v i d u a l  s h a r e ­

h o l d e r s  t h e  r i g h t  t o  b r i n g  t h e  l i t i g a t i o n  i n  t h e  name o f  t h e  c o r p o r a t i o n .  

Any r e c o v e r y  o f  m o n e y  d a m a g e s  g o e s  t o  ‘t h e  c o r p o r a t e  t r e a s u r y ,  n o t  t o  t h e  

l i t i g a t i n g  s h a r e h o l d e r  ( s a v e  f o r  r e i m b u r s i n g  h i m / h e r  f o r  t h e  c o s t s  o f  t h e  

l i t i g a t i o n ) .

N e a r l y  e v e r y  j u r i s d i c t i o n  p e r m i t s  s u c h  a c t i o n s  a n d  m o s t  r e g u l a t e  t h e  

c o n d u c t  o f  s u c h  l i t i g a t i o n  b y  s t a t u t e .  A l a s k a  i s  o n e  o f  t h e  f e w  j u r i s ­

d i c t i o n s  w h i c h  p e r m i t s  b u t  d o e s  n o t  r e g u l a t e  b y  s t a t u t e .  F o r t u n a t e l y ,  t h e  

S u p r e m e  C o u r t  h a s  a c t e d  t o  f i l l  t h i s  v o i d  b y  p r o v i d i n g  i n  R u l e  2 3 . 1  o f  t h e  

C i v i l  R u l e s  c e r t a i n  r e g u l a t i o n s  f o r  d e r i v a t i v e  e c r . i o n s  b y  s h a r e h o l d e r s .  

( A d d e d  b y  S u p r e m e  C o u r t  O r d e r  2 5 8 ,  N o v e m b e r  1 6 ,  1 9 7 6 . )  T h e  A l a s k a  r u l e  i s  

p r e d i c a t e d  u p o n  a n d  n e a r l y  i d e n t i c a l  t o  R u l e  2 3 . 1  o f  t h e  F e d e r a l  R u l e s  o f  

C i v i l  P r o c e d u r e .  I n  my o p i n i o n ,  i t  d o e s  n o t  g o  f a r  e n o u g h  i n  p o l i c i n g  

d e r i v a t i v e  a c t i o n s  b y  s h a r e h o l d e r s  i n  t h e  c o n t e x t  o f  t h e  G e n e r a l  S t o c k  

O w n e r s h i p  C o r p o r a t i o n .

T h e  m a t t e r s  w h i c h  s h o u l d  b e  c o v e r e d  b y  s t a t u t e  I n c l u d e :

* Who amon g  t h e  s h a r e h p  . e r a  may b r i n g  s u c h  a n  a c t i o n ?

I  s u g g e s t  t h a t  s t a n d i n g  b e  l i m i t e d  t o  a  s h a r e h o l d e r  who h e l d  h i s  o r  

h e r  s h a r e  a t  t h e  t i m e  o f  t h e  t r a n s a c t i o n  o f  w h i c h  c o m p l a i n t  i s  rnmle
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1 e l s e  a n  u n s c r u p u l o u s  s h a r e h o l d e r  m i g h t  m e r e l y  " b u y  a  l a w s u i t . "  And 

s t a n d i n g  s h o u l d  b e  l i m i t e d  t o  a  s h a r e h o l d e r  o r  s h a r e h o l d e r s  w i t h  

s u f f i c i e n t  r e s o u r c e s  t o  b e  a b l e  t o  v i g o r o u s l y  p r o s e c u t e  t h e  a c t i o n  

s i n c e  a  j u d g m e n t  w i l l  b i n d  a l l  o f  t h e  o t h e r  s h a r e h o l d e r s  by  i t s  

r e s u l t .

* S h o u l d  t h e  s h a r e h o l d e r  b e  r e q u i r e d  t o  e x h a u s t  i n t r a - c o r p o r a t e  

r e m e d i e s  ( e . g . ,  m a k e  a  d e m a n d  u p o n  t h e  B o a r d  t h a t  i t  b r i n g  t h e  

a c t i o n )  a s  a  p r e c o n d i t i o n  t o  c o m m e n c i n g t h e  a c t i o n ?

M o d e r n  s t a t u t e s  d o  n o t  r e q u i r e  t h e  s h a r e h o l d e r  t o  make  d e m a n d s  u p o n  

t h e  B o a r d  i f  t h a t  w o u l d  b e  a  f u t i l e  a c t  ( e . g . ,  i f  t h e  d i r e c t o r s  a r e  

name d a s  t h e  d e f e n d a n t s  i t  i s  u n l i k e l y  t h a t  t h e y  w o u l d  r e s p o n d  t o  t h e  

de m an d  b y  d i r e c t i n g  s u i t  a g a i n s t  t h e m s e l v e s ) .  T h u s  I  w o u l d  p r o p o s e  

t h a t  t h e  s h a r e h o l d e r  b e  r e q u i r e d  t o  m ake  d e m a n d  u p o n  t h e  B o a r d  f o r  

c o r r e c t i v e  s e c t i o n  o r  t o  a l l e g e  I n  h i s  c o m p l a i n t  b e f o r e  t h e  s u p e r i o r  

c o u r t  t h e  r e a s o n s  why h e  d e e m s  s u c h  a  d e m a n d  t o  b e  a  f u t i l e  g e s t u r e .

* S h o u l d  t h e  s h a r e h o l d e r  b e  r e q u i r e d  t o  p o s t  a  b o n d  a s  a  

p r e c o n d i t i o n  t o  m a i n t a i n i n g  a n y  d e r i v a t i v e  a c t i o n ?

D e f e n d i n g  a  d e r i v a t i v e  a c t i o n  i s  t i m e  c o n s u m i n g  a n d  e x p e n s i v e  a n d  

t h e r e  i s  a l w a y s  a  d a n g e r  t h a t  a  s h a r e h o l d e r  w i l l  b r i n g  a n  i l l -  

f o u n d e d  o r  v e x a t i o u s  a c t i o n  s i m p l y  t o  h a r a s s  m a n a g  -cent  o r  i n  t h e  

h o p e  t h a t  h e  w i l l  b e  " b o u g h t  o f f "  w i t h  a n  o u t - o f - c o u r t  s e t t l e m e n t .

To m i n i m i z e  t h e  i n s t a n c e  o f  o u c h  " s t r i k e  s u i t s , "  many s t a t e s  i n  t h e  

1 9 4 0 ' s  a d o p t e d  t h e  p r a c t i c e  o f  r e q u i r i n g  a  l i t i g a t i n g  s h a r e h o l d e r  t o  

p o s t  n b o n d  a s  a  p r e c o n d i t i o n  t o  m a i n t a i n i n g  t h o  a c t i o n ,  a  b o n d  w h i c h  

w o u l d  h o l d  t h e  d e f e n d a n t s  h a r m l e s s  a g a i n s t  t h e i r  c o s t s  o f  l i t i g a t i o n  

( i n c l u d i n g  a t t o r n e y ' s  f e e s )  i n  t h e  e v e n t  t h e  s h a r e h o l u e r  s h o u l d  f a l l  

t o  p r e v a i l .  T h e r e  i s  n o  c u r r e n t  A l a s k a  l a w  o n  t h i s  p i  i n t .  R u l e  2 <>. l  

i s  s i l e n t .  My s u g g e s t i o n  i s  t h a t  t h e  C o m m i t t e e  b o r r o w  t h e  b e s t

-1 0 -
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f e a t u r e s  o f  m o d e r n  C a l i f o r n i a  a n d  New Y o r k  s t a t u t e s  o n  s t r i k i n g  a  

b a l a n c e  o n  t h i s  v i t a l  q u e s t i o n .  S e c t i o n  80 0  o f  t h e  C a l i f o r n i a  A c t  

l e a v e s  t h e  t r i a l  c o u r t  w i t h  s u b s t a n t i a l  d i s c r e t i o n  t o  e n t e r t a i n  a  

t i m e l y  m o t i o n  f r o m  d e f e n d a n t s  f o r  t h e  p o s t i n g  o f  s u c h  s e c u r i t y .  T h u s  

t h e  c o u r t  c o u l d  c o n s i d e r  t h e  n a t u r e  o f  t h e  p l a i n t i f f ' s  a l l e g a t i o n s  

a n d  p r o j e c t  t h e  l i k e l i h o o d  o f  s u c c e s s .  I t  w o u l d  t h e n  e x e r c i s e  s o u n d  

d i s c r e t i o n  i n  r t j u i r l n g  t h a t  a  b o n d  b e  p o s t e d  o r  i n  d e n y i n g  t h e

r e q u e s t  o f  t h e  d e f e n d a n t s .  I f  a  b o n d  i s  r e q u i r e d  t h e  c o u r t  h a s

f u r t h e r  d i s c r e t i o n  t o  d e t e r m i n e  t h e  a m o u n t . o f  t h e  b o n d .  C a l i f o r n i a
' I V  4 *  i  . ! |  ' V '  l C / i  f t /  I f L .  . h

p r e s e n t l y  l i m i t s  t h e  b o n d  t o  a  sum n o t  m o r e  t h a n  $ 5 0 , 0 0 0 .  T h i s

'1 • i 4 'c e l l i n g  i s  v i e w e d  a s  p o s i n g  some p r o t e c t i o n  a g a i n s t  a  j u d g e  w h o  w o u l d

s i m p l y  p r i c e  t h e  p l a i n t i f f  o u t  o f  c o u r t  w i t h  a  b o n d  r e q u i r e m e n t  

s u b s t a n t i a l l y  b e y o n d  r e a s o n a b l e  m e a n s .  A g a i n ,  t h e  C a l i f o r n i a  A c t  

p r o v i d e s  t h a t  t h e  a m o u n t  o f  t h e  b o n d  may b e  r a i s e d  o r  l o w e r e d  ( s u b j e c t  

t o  t h e  $ 5 0 , 0 0 0  c e l l i n g )  a t  a n y  t i m e  d u r i n g  t h e  c o u r s e  o f  t h e  l i t i g a ­

t i o n  u p o n  t h e  m o t i o n  o f  e i t h e r  p a r t y  o r  u p o n  t h e  c o u r t ' s  own 

i n i t i a t i v e  a s  i t  s e e m s  t h e  i n t e r e s t s  o f  f a i r n e s s  ?o  r e q u i r e .

*  S h o u l d  t h e  t h a r e h o l d e r  who h a s  commenced  a  d e r i v a t i v e  a c t i o n  b e  

a l l o w e d  t o  c o m p r o m i s e  o r  " s e t t l e  o u t  o f  c o u r t " ?

No ,  n o t  i n  my o p i n i o n .  T h i s  I s  v e r y  d a n g e r o u s  a n d  t o l e r a t e s  " s t r i k e  

s u i t s " — a c t i o n s  co m m en ced  w i t h  no  s o l i d  g r o u n d  b u t  w i t h  t h e  h o p e  t h a t  

m a n a g e m e n t  w i l l  t i r e  o f  t h e  t i m e  a n d  e x p e n s e  o f  d e f e n d i n g  t h e  l i t i g a ­

t i o n  a n d  " b u y  p l a i n t i f f  o f f . "  New Y o r k  I s  f a r  a h e a d  o f  o t h e r  j u r i s ­

d i c t i o n s  i n  w a r d i n g  o f f  t h i s  d a n g e r .  No a c t i o n  I n  t h e  n a t u r e  o f  a  

d e r i v a t i v e  s u i t  may b e  s e t t l e d  o r  c o m p r o m i s e d  w i t h o u t  t h e  a p p r o v a l  o f  

t h e  c o u r t  I n  w h i c h  I t  w a s  c om m enc ed  a n d  w i t h o u t  n o t i c e  t o  t h e  o t h e r  

s h a r e h o l d e r s .  T h i s  l a s t  f e a t u r e  i s  e s s e n t i a l  t o  p r o t e c t  t h e  I n t e r e s t !  

o f  b o t h  t h e  c o u r t  a n d  t h e  o t h e r  s h a r e h o l d e r s .  Th e  c o u r t  i s  p r o t e c t e d

- 1 1 -
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f o r  a  j u d i c i a l l y  a p p r o v e d  s e t t l e m e n t  p r e c l u d e s  a n y  s h a r e h o l d e r  f r o m  

a t t e m p t i n g  t o  r e l i t i g a t e  t h e  s am e  q u e s t i o n s .  T h e  n o t i c e  r e q u i r e m e n t  

p e r m i t s  o t h e r  s h a r e h o l d e r s  t o  come f o r w a r d  a n d  o b j e c t  e i t h e r  t o  t h e  

t e r m s  o f  t h e  p r o p o s e d  s e t t l e m e n t  o r  t o  o f f e r  t o  t a k e  up t h e  s u i t  a n d  

c a r r y  i t  f o r w a r d  i n  t h e  e v e n t  o f  a n  a f t e r a r i s i n g  u n w i l l i n g n e s s  o f  t h e  

o r i g i n a l  l i t i g a n t .

* S h o u l d  t h e  l i t i g a t i n g  s h a r e h o l d e r  i n  a l l  c i r c u m s t a n c e s  b e  f o r c e d  

t o  a c c o u n t  t o  t h e  c o r p o r a t i o n  f o r  a n y  p r o c e e d s  r e a l i z e d  f r o m s u c h

a n  a c t i o n ?

Y e s .  I n  a l l  j u r i s d i c t i o n s  t h i s  i s  m a n d a t o r y  i f  t h e  c o u r t  r e t u r n s  a 

j u d g m e n t  a g a i n s t  t h e  d e f e n d a n t  o f f i c e r s  o r  d i r e c t o r s .  A l l  p r o c e e d s  

o f  t h e  J u d g m e n t  a r e  p a i d  i n t o  t h e  c o r p o r a t e  t r e a s u r y  o n  t h e  t h e o r y  

t h a t  t h e  a c t i o n  h a s  v i n d i c a t e d  h a r m  d o n e  t o  t h e  c o r p o r a t i o n  a n d  n o t  

t h e  l i t i g a t i n g  s h a r e h o l d e r .  T h e  s h a r e h o l d e r  r e c e i v e s  a n  a l l o w a n c e  

f r o m  t h e H e  f u n d s  s u f f i c i e n t  t o  c o v e r  t h e  c o s t s  o f  t h e  l i t i g a t i o n .

But  w h a t  i f  t h e  r e s o l u t i o n  i s  b y  way o f  a n  i n f o '  mal s e t t l e m e n t ?  T h i s  

i s  t h e  d a r k  s i d e  o f  t h i s  t y p e  o f  l i t i g a t i o n .  F r e q u e n t l y  s h n e h o l d e r s  

a r e  o f f e r e d  a  t i d y  sum ( e . g . ,  $ 2 0 , 0 0 0 ) i f  t h e y  w i l l  d i s m i s s  t h e i r  

s u i t .  T h e y  k e e p  t h e  money  a n d  n o n e  o f  t h e  o t h e r  s h a r e h o l d e r s  a r e  t h e  

w i s e r .  Now Yo*-k s i m p l y  p r e v e n t s  t h i s .  T h e r e  c a n  h e  no  I n f o r m a l  

s e t t l e m e n t .  Any d i s m i s s a l  p r e d i c a t e d  u p o n  a  c o m p r o m i s e  m u s t  b e  p r e ­

s e n t e d  t o  t h o  c o u r t ,  I t s  t e r m s  n o t i c e d  t o  t h e  o t h e r  s h a r e h o l d e r s ,  a n d  

a n y  p r o c e e d s  p a i d  i n t o  t h e  c o r p o r a t e  t r e a s u r y .

I f  a l l  o f  t h o s e  f e a t u r e s  n r u  I n c o r p o r a t e d  i n t o  t h e  e n a b l i n g  l e t ,  I am 

o f  t h e  v i e w  ( h a t  A l a s k a  w i l l  h a v e  t h e  b e s t  o f  a l l  p o a a l b l e  p o s i t i o n s  w i t h  

t h e  v l r t u r  o f  d e r i v a t i v e  a c t  t u n s  a n d  n o n e  o f  t h o  v i c e s  i n h e r e n t  i n  s t r i k e  

1 1 1 I g a t  i o n .

/ / / / /
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DIRECTIONS TO YOUR DRAFTING AIDES:  D o e s  t h e  C o m m i t t e e  f a v o r  i n

p r i n c i p l e  t h e  c o n c e p t  o f  p e r m i t t i n g  d e r i v a t i v e  l o t i o n s  b y  s h a r e ­

h o l d e r s  i n  t h e  G e n e r a l  S t o c k  O w n e r s h i p  C o r p o r a t i o n ?  YES ____  NO  .

I f  " y e s , "  d o e s  t h e  C o m m i t t e e  f a v o r  r e g u l a t i n g  t h e  d e r i v a t i v e  a c t i o n

b y  s p e c i a l  p r o v i s i o n s  i n  t h e  e n a b l i n g  a c t ?  YES _____  NO  , I f

" y e s , "  d o e s  t h e  C o m m i t t e e  f a v o r :

* T h e  s u g g e s t e d  s t a n d i n g  r u l e s ?  YES ____  NO _____.

* T h e  s u g g e s t e d  p r o v i s i o n  o n  e x h a u s t i o n  o f  i n t r a  c o r p o r a t e  

r e m e d i e s ?  Y E S  N O  .

* T h e  s u g g e s t e d  p r o v i s i o n  o n  t h e  p o s t i n g  o f  a  s e c u r i t y  b o n d  

f o r  t h e  d e f e n d a n t s '  c o s t s  o f  l i t i g a t i o n ?  YES   NO  .

* T h e  s u g g e s t i o n  t h a t  t h e r e  b e  no  c o m p r o m i s e  o r  d i s m i s s a l  o f

Huch a n  a c t i o n  w i t h o u t  c o u r t  a p p r o v a l ?  YES NO

* T h e  s u g g e s t e d  p r o v i s i o n  t h a t  t h e  l i t i g a t i n g  s h a r e h o l d e r  i n

a l l  c i r c u m s t a n c e s  b e  f o r c e d  t o  a c c o u n t  t o  t h e  c o r p o r a t i o n  

f o r  a n y  p r o c e e d s  r e a l i z e d  f r o m  s u c h  a d e r i v a t i v e  a c t i o n ?

YES _ _  NO .

I I .  PROPOSALS DESIGNED TO INCREASE THE INFORMATION AVAILABLE TO AND THE

POTENTIAL ROLE OF SHAREHOLDERS IN THE GENERAL STOCK OWNERSHIP CORPORATION,

PROPOSAL NUMBER FOUR: THAT THE ENABLING ACT BE AMENDED TO PROVIDE

LIABILITY FOR AN OPFICER Ok AGENT WHO WRONGFULLY REFUSES TO ALLOW A SHARE­

HOLDER, OR A SHAREHOLDER'S AGENT OR ATTORNEY, TO EXAMINE AND M*KE 

EXTRACTS PROM CORPORATE BOOKS AND RECORDS.

I propose that an officer or agent who refuses to allow 
a shareholder or the agent or attorney of a shareholder to 
examine and make extracts from corporate books and records

-13-



of account, minutes, and record of shateholders, for a 

proper purpose be made liable to the aggrieved shareholder 

for the penal sum of $1,000 in addition to other damages or 

remedy given such shareholder by law.

E x p l a n a t I o n : C u r r e n t l y  S e c .  1 0 . 0 5 . 2 4 0  u f  t h e  A l a s k a  B u s i n e s s

C o r p o r a t i o n s  A c t  c o n f e r s  u p o n  s h a r e h o l d e r s  a  r i g h t  t o  e x a m i n e  b o o k s  a n d  

r e c o r d s .  S e c t i o n  1 0 . 0 5 . 2 4 3  p r o v i d e s  a  p e n a l t y  f o r  a n y  o f f i c e r  o r  a g e n t  

o f  t h e  c o r p o r a t i o n  who r e f u s e s  t o  p e r m i t  t h i s  I n s p e c t i o n .  U n f o r t u n a t e l y ,  

t h e  p e n a l t y  t h e r e  p r o v i d e d  ( 1 0 % o f  t h e  v a l u e  o f  t h e  s h a r e s  ow ne d b y  t h e  

a g g r i e v e d  s h a r e h o l d e r ) ,  i s  n o t  much o f  a  s a n c t i o n  i n  t h e  c o n t e x t  o f  t h e  

GSOC. I n  o t h e r  c o n t e x t s  i t  may b e  v e r y  e f f e c t i v e  f o r  i t  I s  o b v i o u s  t h a t  

t h e  l a r g e r  t h e  n u m b e r  o f  s h a r e s  ow ned b y  t h e  a g g r i e v e d  s h a r e h o l d e r  t h e  

m o r e  s u b s t a n t i a l  a r e  t h e  c o n s e q u e n c e s  o f  d e n y i n g  t h e  r i g h t  o f  i n s p e c t i o n .  

But  a  s h a r e h o l d e r  i n  t h e  GSOC c a n  n e v e r  own m o r e  t h a n  1 0  s h a r e s .  T h u s  I 

p r o p o s e  t o  f o l l o w  t h e  c u r r e n t  c o n t e n t  o f  A l a s k a  l a w  i n  a l l  p a r t i c u l a r s  

s a v e  f o r  s u g g e s t i n g  t h a t  a f l a t  p e n a l  sum o f  $ 1 ,0 0 0  b e  e s t a b l i s h e d  a s  t h e  

s u n c t  i o n .

T h e  e f f e c t i v e  u s e  o f  a n y  o f  t h e  s h a r e h o l d e r  c h e c k s  u p o n  m a n a g e m e n t  

w h i c h  a r e  s e t  f o r t h  i n  S u g g e s t i o n s  O n e ,  Two a n d  T h r e e  d e p e n d  u p o n  a n  

e f f e c t i v e  a b i l i t y  t o  g a i n  i n f o r m a t i o n  a s  t o  t h e  c o n d u c t  o f  c o r p o r a t e  

a f f a i r s  b y  t h e  o f f i c e r s  a n d  t h e  B o a r d .  T h u s  a n  e f f e c t i v e  r i g h t  o f  

i n s p e c t i o n  l a  e s s e n t i a l .  I n d e e d ,  t h e  C o m m i t t e e  m i g h t  d e s i r e  t o  a e e  t h e

p e n a l  sum i m p o s e d  f o r  e a c h  d a y  t h e r e  i s  a  w r o n g f u l  d e n i a l  o f  t h e  s t a t u t o r y
)

r i g h t  o f  i n s p e c t i o n  c o n f e r r e d  b y  S e c .  1 0 . 0 5 .  2 4 0 .

DIRECTIONS TO YOUR DRAFTING AIDES:  D oes  t h e  C o n w . i t t e e  fu\jt t h e

c o n c e p t  o f  a  s t a t u t o r y  r i g h t  o f  s h a r e h o l d e r s  i n  t h e  G e n u r a l  S t o c k  

O w n e r s h i p  C o r p o r a t i o n  t o  i n s p e c t  c o r p o r a t e  b o o k s  a n d  r e c o r d s ?

YES NO  . S h o u l d  t h i s  sum b e  l e w , e d :  ( a )  p e r
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refusal ; or, for each day of a refusal ?

PROPOSAL NUMBER F IV E : THAT THE SHAREHOLDERS BE GIVEN THE POWER TO

I N IT '.A T E  AMENDMENTS TO THE BYLAWS.

The current statutes in Alaska provide that the articles 

may restrict the power to adopt, amend, and repeal bylaws to 

the Board of Directors. The Kelso Report recommends articles 

i do so restrict the power to the Board and it is likely 

that this is what a Board would do. I propose that the 

enabling act be amended to reserve a power of adoption, 

amendment or repeal of the bylaws to the vote or written 

assent of shareholders entitled to exercise a majority of the 

voting power of the GSOC. I would also propose that the act 

permit the Board to enjoy this power save for the fact that 

the Board could not, on its own motion, repeal or amend a 

bylaw which had been adopted by vote of the shareholders.

Ex p l a n a t I o n : Ah w a s  d r a m a t i c a l l y  I l l u s t r a t e d  by t h e  c o n t e n t  o f  t h e

K e l s o  R e p o r t ,  t h e  d o c u m e n t  w h i c h  i s  m o s t  l i k e l y  t o  c o n t a i n  t h p  c r u c i a l  

p r o v i s i o n s  w h i c h  g o v e r n  t h e  s t r u c t u r e  a n d  o p e r a t i o n  o f  t h e  G e n e r a l  S t o c k  

O w n e r s h i p  C o r p o r a t i o n  i s  t h e  b y l a w s . A s i g n i f i c a n t  f e a t u r e  i n  w h a t  i s ,  i n  

ray o p i n i o n ,  t h e  e x c e s s i v e  g r a n t  o f  p o w e r  t o  t h e  B o a r d  i n  SSHB 2 4 0  i s  t h e  

p o t e n t i a l  f o r  v e s t i n g  t h i s  p o w e r  e x c l u s i v e l y  i t h e  B o a r d .  T h e  b a l a n c e  

c a n  a e  r e d r e s s e d  b y  s i m p l y  a m e n d i n g  t h e  e n a b l i n g  n e t  t o  p r o v i d e  f o r  a 

s h a r i n g  o f  t h i s  p o w e r  i n  ‘. h e  c a s e  o f  a G e n e r a l  S t o c k  O w n e r s h i p  C o r p o r a t i o n .
J ♦ | !*

DIRECTIONS TO YOUR DRAFTING AIDES: D o es  t h e  C o m m i t t e e  f a v o r

t h e  c o n c e p t  o i  p e r m i t t i n g  t h e  s h a r e h o l d e r s  t o  a d o p t ,  amend o r  

r e p e a l  b y l a w s  i n  t h e  G e n e r a l  S t o c k  O w n e r s h i p  C o r p o r a t i o n ?

YES NO . I f  " y e s , "  d o e s  t h e  C o m m i t t e e  f a v o r  t h e
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s u g g e s t i o n  t h a t  t h i s  p o w e r  b e  v e s t e d  b y  s t a t u t e  i n  b o t h  t h e  

s h a r e h o l d e r s  a n d  t h e  B o a r d ?  YES NO

I I I .  PROPOSALS DESIGNED TO IMPROVE THE QUALITY OF BOARD DECISION MAKING.

PROPOSAL S I X : THAT THE BOARD BE ENABLED TO TRANSACT BUSINESS BY USE OF

A CONFERENCE TELEPHONE OR SIMILAR COMMUNICATIONS EQUIPMENT.

Given the significant distances as barriers to travel within the 

State of Alaska plus the strong likelihood that a minority of the 

directors will be non-Alaskans, I propose that the enabling act be 

amended to authorize the board to transact business by use of a 

conference tele^ or similar communications equipment so long as 

all members participating in such a meeting can hear one another.

E x p l a n a t  i o n : One  o f  t h e  d i f f i c u l t i e s  i n h e r e n t  i n  a  b o d y  o f  n i n e  m e m b e r s

i s  t o  p h y s i c a l l y  g a t h e r  t h e m  i n  t h e  sa m e  p l a c e  a t  t h e  s am e  t i m e  f o r  t h e  t r a n s ­

a c t i o n  o f  B o a r d  b u s i n e s s .  I n  l a r g e  c o r p o r a t e  e n t i t i e s  t h i s  i s  f r e q u e n t l y  

d i f f i c u l t .  T h e  r e s u l t  h a s  b e e n  a  t e n d e n c y  t o  p e r m i t  t h e  B o a r d  t o  d i v i d e  

i t s e l f  i n t o  s m a l l e r  w o r k i n g  c o m m i t t e e s  o r  a n  " e x e c u t i v e  c o m m i t t e e "  t o  w h i c h  l a

d e l e g a t e d  m o s t  o f  t h e  B o a r d ' s  f u n c t i o n  a n d  a u t h o r i t y .  T h e r e  i s  a  p r i c e  p a i d

v' ! » I jJKXI
f o r  s u c h  a  s o l u t i o n .  D e c i s i o n s  a r e  ma de  w i t h o u t  t h e  p a r t i c i p a t i o n  o f  t h e  f u l l  

m ' ' e r s h i p .  Y e t  a  n o n - c l a s s i c a l  s o l u t i o n  i s  a t  h a n d ,  -and  f r o m  my p e r s o n a l  

o b s e r v a t i o n ,  a  v e r y  r ami  l i a r  a s p e c t  o f  l i f e  i n  A l a s k a - - t h e  u s e  o f  m o d e r n  

c o m m u n i c a t i o n s  e q u i p m e n t  t o  h o l d  b o a r d  m e e t i n g s  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  

t h e  m e m b e r s  a r e  n o t  i n  t h e  s a m e  p l a c e  a t  t h e  s am e L im e .  B o t h  C a l i f o r n i a  a n d  

D e l a w a r e  now p e r m i t  t h i s  a n d  t h e  r e p o r t e d  e x p e r i e n c e  i s  v_<ry s a t i s f a c t o r y .  I

w o u l d  s u g g e s t  t h a t  s u c h  a  p r o v i s i o n  b e  made  a  p e r m a n e n t  amenr  .nent  t o  S e c .  

1 0 . 0 5 . 1 9 8  f o r  a l l  c o r p o r a t i o n s ,  f o r m e d  i n  A l a s k a .  I t  c e r t a i n l y  m e r i t s  a d o p t i o n  

i n  t h e  s p e c i a l  c a s e  o f  t h e  GSOC.

-1 6 -



fPv. . © r

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

DIRECTIONS TO YOUR DRAFTING AIDES:  D o e s  t h e  C o m m i t t e e  f a v o r  t h e

c o n c e p t  o f  p e r m i t t i n g  t h e  d i r e c t o r s  t o  h o l d  m e e t i n g s  v i a  t h e  u s e  

o f  c o n f e r e n c e  t e l e p h o n e s  o r  s i m i l a r  c o m m u n i c a t i o n s  e q u i p m e n t  w i t h  

p r  i c i p a t i o n  i n  3 u c h  a  m e e t i n g  c o n s t i t u t i n g  p r e s e n c e  i n  p e r s o n ?

YES _____  NO  .

PROPOSAL NUMBER SEVEN: THAT REGARDLESS OF COMMITTEE ASSIGNMENTS EVERY DIRECTOR

HAVE A RIGHT TO ATTEND THE MEETINGS OF ANY COMMITTEE AND BE PRIVY TO ALL BOOKS 

AND RECORDS.

Current Alaska law permits the Board to divide itself into 

committees including an executive committee and to delegate bo^rd 

functions and authority. 1 have no quarrel with this concept but 

do suggest that the enabling act be amended to make it clear tha* 

regardless of committee assignments any director shall have the 

right to attend (but not participate in) any meeting of any 

committee and to have access to books and records pertaining to 

the activities or responsibilities of such committees as may, 

from time to time, be created.

Ex p l a n a t i o n : A g a i n  we  I l l u s t r a t e  w h a t  o n e  J u r i s t  h a s  t e r m e d  t h e

" l a w  o f  l a w s "  . . . t h a t  e v e r y  a d v a n t a g e  I s  p u r c h a s e d  a t  a p r i c e .  T h e  d e s i r e  

t o  s t r e a m l i n e  a n d  s p e c i a l i z e  t h e  f u n c t i o n s  o f  d i r e c t o r s  i s  u n d e r s t a n d a b l e  b u t  

t h e  p r i c e  i s  t h e  e x c l u s i o n  o f  t h o s e  d i r e c t o r s  who a r e  n o t  a p p o i n t e d  t o  k e y  

c o n m l t t e e s .  S o m e t i m e s  t h i s  p r o b l e m  a s s u m e s  s e r i o u s  d i m e n s i o n  a s  t h o s e  

d i r e c t o r s  who a r e  p e r c e i v e d  by  t h e  m a j o r i t y  a s  r a i s i n g  v e x i n g  q u e s t i o n s  a n d  

a i r i n g  d 1s c e n t i n g  v i e w s  a r e  s i m p l y  s h u n t e d  a s i d e  b y  e x c l u s i o n  f r o m  c o m m i t t e e  

a s s i g n m e n t s .  T h e  l e g i s l a t u r e  c a n  go  so m e  d i s t a n c e  t o w a r d  m i n i m i z i n g  t h i s  h a r m  

b y  p r o v i d i n g  b y  s t a t u t e  a  r i g h t  o f  e a c h  d i r e c t o r  t o  a t t e n d  t h e  m e e t i n g  o f  a n y
I • * | ) ' 1 * 1• • * N ' *•# - o' F * ■ *

c o m m i t t e e  a n d  t o  hav„* a c c e s s  t o  h o o k s  a n d  r e c o r d s .
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• * *
T h e  danger in this lack of understanding of the corporation by 

most Natives is that the Native communi ty  in Alaska is becoming 
corporatised. As with most economically disadvantaged minorities, 
the Native leadership pool is limited. And the action has switched 
from the political to the economic front. Former political leaders, 
many of whom were instrumental :n getting the Claims Act passed, 
were naturally attracted by the economic clout of the corporations 
— as well as the $40,000 to $ 50,000 salaries many top officers arc 
paid. Because of their former political status and because of the cor­
porations'  overwhelming importance to the Native communi ty ,  the 
firms’ officers arc frequently still looked upon by their shareholders 
as broad-based communi ty leaders, even though their perspectives 
and interest-, have narrowed somewhat.

With a few exceptions, the Native firms arc corporations just 
like IBM and A T & T .  And,  while most of  the corporate leaders say 
they realize that part of their mission is to help preserve the tiadi- 
tional Native life-styles, the ult imate success of  a corporation is, as 
Koniag's Karl Armstrong noted, determined by that one quantifia­
ble measure—profits and hwscs. And as corporations were designed 
more for stability than for democracy,  they were also designed more 
to protect proprietary interests than to require disclosure and open­
ness. It is not surprising that some of the Native corporations decline 
to disclose the salaries of officers, for example, or that some arc 
reluctant to discuss negotiations with oil companies,  even with 
their own shareholders.

(i iven the limitations and potential pitfalls involved in the mod­
ern corporate structure,  it is somewhat surprising that,  dur ing the 
years of debate preceding the Alaska Native Claims Settlement Act,  
the focus was almost solely on the corporation as the vehicle for a 
settlement. Remarkably,  the pre-settlement debate gave no serious 
consideration to developing a more democratic entity tbat would 
more nearly meet the economic and cultural needs of the Native 
peoples. As established, the Native corporations leave important 
decision-making power in the hands of a few corporate leaders. I he 
individual shareholder's side check on the corporation is a limited 
trite: he or she can cast a vote at the annual stockholders'  meeting for 
memlrers of  the Iroard of dirrr tors.  As the book Alaska Natwt Im h J 
Claims, the Alaska Native Foundation's detailed analysis of the 
(Haims Act, puts it:

Q G S d O w  *    -
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A lthough a corporation’s stockholders are  its ow ners, th e  role trf stock­
holders in the life of a typical corporation is a very lim ited one. . . . W hat 
the  corporation sets out to  do, and how  effectively it accom plishes it, is 
dependent upon the qualities of judgm ent b rought to  th e  en terprise  by cor­
porate leaders.

Although directors arc elected c.» the  basis o f  one person, one 
vote, it is difficult for stockholders in most of the Native corpora­
tions to mount  effective challenges to the group  in power.  This  is 
due  partly to a lack t f political sophistication; part ly to geographical 
factors which make it difficult for dissidents to get together to  orga­
nize their opposition; and largely to the power of  corporate incum­
bents to use the proxy.

The  level o f  democracy in the corporations could be improved 
considerably,  however,  if the Native firms were organized in a dif­
ferent corporate form— along the lines of  cooperatives. Such changes 
could be achieved through revisions in corporate bylaws rather than 
through amendments  to the Native Claims Act.  A key to the 
cooperative structure is maximum decision-making power  by the 
stockholders, rather than by a few directors and corporate managers. 
Because the regional corporations all base more  than 1,000 stock­
holders, it probably would be unwieldy for them to call full meet­
ings every t ime there is a policy, or  major investment,  decision to 
be made. Instead, a representative assembly of, say, too, could 
be established (his would not only democrat ize the corporate 
decision-making process, but al.»o would involve more deeply a 
greater number of individual stockholders, thereby reinforcing 
the feeling that the corporation is really theirs. Art Danlnrth,  
aecrttary-trcasurvr of the Cooperative League of the  United States, 
told us that cooperatives at their l>cst “can be kind of like New Eng­
land tow n meetings," in that they involve the nearest thing possible 
to direct democracy under the corporate structure.  In a situation 
where the corporate structure is an unfamiliar one, such as is the 
case with many Alaska Natives, and where there are even language 
barriers, the cooperative system would l»c far preferable,  because 
important decisions affecting the future of the culture would be 
made by a representative group of  Natives rather than just by a 
small number of corporate managers.

During the battle leading up  to passage of the Claims Act,  the 
Native lobbyists stressed the need for a sett lement that would enable 
the Native cultures to survive and would dso allow the Natives to
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prosper financially. A per capita disbursement  wouldn' t  have made a 
lot of sense, since the Natives treat h n d  used to sustain their suhsis- 
tcncc way of  life as communi ty  property.  Certainly,  the paternalistic 
Indian policies of  the past— a federal agency protecting the interests 
of  its wards— have been discredited.

But there are problems with the Claims Act. Some Native lead­
ers told us that one troubling aspect o f  the act is that Natives born 
af 'cr 1971 cannot obtain stock in any of  the corporation.; except 
through inheritance. Even more worrisome is the provision that 
allows Natives to sell their stock after 1 9 91 , which raises the specter 
o f  ev entual non-Native control. For example,  in the case of Doyon,  
the largest of  the regions , ' 7 the value of  its land alone could make a 
stockholder's 100 shares worth more than $ 130,000 in 1992. With 
such value, many individual stockholders may be tempted to sell. 
Finally, there is an obvious built-in conflict between the goals of 
protecting a way of life and making profits. And some Natives have 
expressed the worry that the end result of corporatizing Alaska’s 
Native people could be the same thing that happened when the 
Menominee Indians of the Midwest had their tribal status termi­
nated and had land from their former reservation in the Menominee 
Forest turned over to them and corporatized. As the Native Ameri­
can Rights Fund described the aftermath of  the Menominee Termi­
nation Act signed into law on June  17 , 1954 :

I he tribal assets were tu rned  over to  a new corporation , M enom inee En­
terprises, Inc. (M EI), and suddenly  M enom inee survival was based on 
knowledge of a rom pliea 'cd  corporate style of living including: par value 
stocks, voting trusts , incom e lionds and shareholders ' rights. . .

I lie effects of term ination ami corporate-style m anagem ent of M enom inee 
assets p itted  b ro ther against b ro ther and parents against their children. It 
increased the poverty  ol most individual M rttom ineea, created political tu r ­
moil, and brought on economic chaos. . . .

"  I he approxim ate am .nun of land d u e In rach o f the region s (including villages 

within the regions) u n d o  the Alaska N ative C laim s Settlem ent Act is: Ih iy n n , u  

m ilium  acrra ; C alisia , A .i  m illio n ; A rctic  S lo p e , j . i  m illion . B ristol lla y . <  v  m illion ; 

N A N A , a .1 m illion ; (asok Inlet, a a m illio n ; A h in a . 1.7 m illion ; A leu t, i t m illion ; 

K on iag, 1 m illio n ; C h o g a ih , yao .n on ; tiering Strait*, a . i  m illion . Sealask a, aon.ooo

I he * |.p n n im a lr  amount ol fed eral am i m ineral lo y a lly  m on ey thal will go  to 

each region under the H a im s A rt is Sealask a, ) jo n  m illion , E alw ta. l i A <  m illion ; 

Ih iy n n , ) i i )  m illion. Iletm g Straits, t * }  m illion . O m k  Inlet. $7 J m illion . Ilrislol 

lla y , JA < m illion ; N A N A , }Ao m illion , A rctic  S lo p e , I 4X m illion , A lesn , V40 m illion; 

K o n iag, $40 m illion, ( .I tu ^ a ih , tag  m illion; A lim a , ) i a  m illion

Greening of the Natives / 121
M E I, as well as individual M cnom inccs, w ere forces! to  sell co rpora te  shares 
and land in order 10 pay coun ty  and state taxes. As a resu lt, acres and acres 
of the heartland of the magnificent M enom inee forest w ere sold to  non- 
Indians and M enom inee reservation lands fell in to  the hands of non-Indian  
developers w ho destroyed religious sites and the cultural character of the 
com m unity .

T h e  report went on to note that unlike the Alaskan Natives,  the 
Mcnominccs did not have actual control of the corporation; this in­
stead was handled by  ‘ non-Indian businessmen and so-called ex­
perts . . .  to insure its success." Also, the Mcnominccs faced imme­
diate taxation of their lands,  while the Alaska Native corporations 
have no such problem on undeveloped lands until  1992. Eventually,  
the Mcnominccs asked restoration of their tribal status so that they 
cou’ 1 hold on to some of their financial assets, land, and tribal cul­
ture.

Although there arc differences in the Menominee and Alaska 
settlements, there arc enough similarities to make the  future uncer ­
tain for some of the corporations and the Native cultures. Yet, de­
spite all the legal snafus and internal conflicts within the corpora­
tions, there still is no question that the I .and Claims Act has given 
the Alaska Natives more political and economic clout than any mi­
nority g oup  in the  U.S.  has ever commanded in one state. An ori­
entation speech that was given by management for workers on the 
trans-Alaska oil pipeline illustrates this:

Now, th en , you may com e u p o n  a small Indian village of tw elve o r  fifteen 
families som ew here u p  along the Yukon, You arc to  treat these people w ith 
respect. W hen you see them  you may w onder w hy you arc to  treat them  
w ith respect. Well, we can give you th ree very good reasons. F irst, because 
they are people. Second. Iiecausc they w ere here  first and they  owned the 
land In-fore we did . T h ird , because their N ative I.and C laim s corporations 
have got the m oney to  hire th e  Inst legal talent in the U nited  S tales.

There is an old Native saying that,  “ The way tn heal the white 
man is with the white man's tools." As N A N A ' s  Hensley put it: 
"Anyth ing that came along that helped us survive, we  took ahold of 
it ." The corporation, he told us, is just another of the white man's

'• In ilir  event the Alaska N ative corporation* ran in to  financial d iffic u lty , what 
would tin  federal governm ent'*  responsibility I n .  if  a n y ?  l a w  (rrofrvvor M onroe fc 

1‘i u e ,  o f ih e  U n iversity  o f  C alifo rn ia , law  A n g eles , noted thal the n o ta tio n  i« unclear. 

“ N o  one know* w h o  continue* to  I *  the relationship  In tw etn  the Ala*k* N a t o e  and 

the U nited Stale* after the im plem entation o f the A laska N ative H aim * Settlem ent 

A c t ."



K E L S O  &  C O .
INCORPORATED

INVESTMENT BANKERS

GREENSBOK O, N.C SAN FRANCISCO LOS ANGELES

March 30, 1979

Frances A. Ulmer 
Director
Division of Policy Development 

and Planning 
Pouch AD
Juneau, Alaska 99811 

Dear Fran:

We want to correct a statement made recently to you in a memo­
randum from Avrom M. Gross, Attorney General, by Joseph K. Donohue, 
Assistant Attorney General. The date of the memorandum is March 19, 
1979, and the subject is "Policy and Legal Issues Surrounding AGSOC 
Legislation". On Page Three, at the end of the first paragraph, 
there is the following statement:

"The investment opportunity presently recommended by 
Kelso's group is that the new AGSOC purchase BP's 
share of TAPS."

This statement is not accurate.

Our contract with the Alaskan Legislature specifically prohi­
bited investigation int-o potential investments. See Pace Two of 
the attached proposal whi^h became part of the final contract.

Subsequently, Amendment 1 cO the contract provided for:

"(F) The contractor shall provide an analysis demon­
strating how a direct investment in a pipeline would 
be made by an Alaskan General Stock Ownership Corpo­
ration."

We arc quite sure that our oral testimony before various legis­
lative committees has never indicated a recommendation for purchase 
of BP's interest in TAPS or any other investment opportunir.y.

In commenting on the urgency, as we see it, of getting the 
legislation enacted in the present legislative year, we have noted 
only that rapidly shifting world politics could affect tho avail- 
a b i l i f  of an investment like the BP interest in TAPS, should the 
Board of AGSOC and the legislature conclude that particular acqui­
sition to be of interest. That comment not intended to be a 
recommendation, nor were recommendations requested of U 3 .

l i t  P I N E  S T R E E T .  S A N  P R t N C I S C O ,  C AL I P O  R NI A ( M i l l  [ 4 I »]  7 * 8 * 7 4 4 4



Frances A. Ulmer 
March 30, 1979 
Page Two

We have not yet seen the text of the memorandum by Mr. Donohue, 
and we may well have other comments when we do.

We hope that this will help to clarify our interest.

With best regards,

John A. Miskimen

LOK/JAM:ch 
E n d s .



K E L S O  &. C O .
INCORPORATED

INVESTMENT BANKERS

GREENSBORO, N.C. SAN FRANCISCO LOS ANGELES

CONTRACT BETWEEN

STATE OF ALASKA 
LEGISLATIVE FINANCE DIVISION

AND

KELSO & CO., INCORPORATED 
111 Pine Street 

San Francisco, California 94111

The parties to this agreement are (1) the LEGISLATIVE 
FINANCE DIVISION, hereinafter referred to as the "State", and
(2) KELSO & CO., INCORPORATED, hereinafter referred to as the 
"Contractor".

THE PURPOSE OF THIS AGREEMENT is to provide the con­
sulting services described herein to the Alaska State 
Legislature.

IT IS THEREFORE MUTUALLY AGREED THAT:

CLAUSE I - STATEMENT OF WORK

(A) The Contractor shall provide a design study
for a General Stock Ownership Plan in the
manner described in the Contractor's proposal 
to the State of Alaska, dated July 10, 1978, 
as amended by the deletions indicated on the 
attached copy of said pioposal.

(B) The Contractor shall provide draft proposals 
of the State and Federal legislation necessary 
to implement the General Stock Ownership Plan 
developed in the design study.

(C) The Contractor shall provide an analysis of
the possible adverse effect upon the flow of
Federal aid due to the successful establishment 
of an Alaskan General Ownership Plan and 
recommendations for dealing with this potential 
problem.

Page 1 of 3 pages
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(D) The Contractor may purchase the services 
and provide for the expenses of other con­
sultants or professionals selected with
the written approval of the Project Director.

(E) In the event of any conflict between the 
amended proposal a m  this agreement, this 
agreement shall govern.

CLAUSE II - PERIOD AND DATES OF PERFORMANCE

(A) The Contractor shall submit the study and 
proposed legislation on or before February 1, 
1979. The report shall be submitted in 
duplicate in a form suitable for offset print­
ing to the Project Director.

(B) The period of this contract shall begin on 
the date it is executed by all parties and 
terminated on February 1, 1979 u.'less extended 
or terminated by written agreement.

CLAUSE III - PROJECT DIRECTOR

The Project Director shall be _____________________________
c/o Legislative Finance Division, Pouch WF, Juneau, Alaska 99811.

CLAUSE IV - COMPENSATION AND METHOD OF PAYMENT

(A) Contractor's total compensation, including all 
expenses for the work described in Clause I, 
shall be $180,000, and shall be payable to the 
Contractor as follows:

(1) On the date this contract is executed,
August 25, 1978: - $30,000.

(2) The payment of the balance in monthly 
installments of $30,000 each, the first 
to bo paid on the last day of the first 
full month subsequent to the acceptance 
of this proposal and the remaining 
installments in consecutive monthly payments.

(3) Out-of-pocket expenditures approved in 
advance by the State of Alaska will be 
billed monthly and due within 15 days of 
billing therefor by Kelso & Co.

Pago 2 o f  3 ’ages



CLAUSE V - PROGRESS REPORTS

The Contractor shall keep the Project Director 
informed as to the progress of the work performed under this 
agreement.

CLAUSE VI - RECORDS, DOCUMENTS, AUDIT

All documents, reports and writings produced in the 
course of the work performed under this contract are, upon 
delivery to the Agency or at the termination of this agreement, 
whichever occurs first, the property of the Agency.

CLAUSE VII - ALL WRITINGS CONTAINED HEREIN

This agreement contains all the terms and conditions 
agreed upon by the parties. No other understandings, oral or 
otherwise, regarding the subject matter of this agreement 
shall be deemed to exist or to bind either of the parties to 
this agreement. Contractor understands that State shall have 
an unlimited license, without further compensation, to re­
produce and use all materials containing any claims of copy­
right by Contractor.

IN WITNESS WHEREOF, the parties have execute.* this 
agreement on the dates indicated below.

KELSO & CO., INCORPORATED
111 Pine Street
San Francisco, CA 94111

THE STATE OF ALASKA

Louis 0. Keleo 
President & Chief 
Executive Officer

Sen. Mike Colletta 
Chairman, Legislative 
Budget & Audit Committee

Date

Date

Sen. John Sackett 
Chairman, Senate 
Finance Committee

Date

Rep. Steve Cowpor Date
Chairman, House 
Finance Committee
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K E L S O  &  C O .
INCORPORATED

INVESTMENT BANKERS

GREENSBORO, N.C. SAN FRANCISCO LOS ANGELES

PROPOSAL TO THE STATE OF ALASKA 
TO PROVIDE A DESIGN STUDY FOR A 

GENERAL STOCK OWNERSHIP PIAN FOR USE IN  
FINANCING THE ACQU ISITIO N  AND/OR DEVELOPMENT 

OF SELECTED ENTERPRISES INVOLVED IN  THE 
DEVELOPMENT OR EXPLOITATION OF THE RESOURCES 

OF THE STATE OF ALASKA IN  SU H MANNER AS TO 
M INIM IZE THE COSTS THEREOF AND TO BUILD THE 

OWNERSHIP OF SUCH ENTERPRISE, OR SIG N IFICA N T 
INTERESTS THEREIN, INTO EVERY ALASKAN C IT IZ E N

July 10, 1978

INTRODUCTION

This p \ posal is a revision of our proposal of May 10, 1978 to 
the State of Alaska, forwarded in its original form under a cover letter 
addressed to The Hon. Steve Cowper, Chairman of the House Finance 
Cormittoe of the State of Alaska. By this reference, our cover letter 
to Mr. Cowper of May 10, 1978, our proposal included therein and its 
enclosures (collectively referred to herein as the "May 10, 1978 Proposal") 
are incorporated herein for background purposes only, and without any 
intent thereby to enlarge the scope or proposed condensation aontcnplated 
by this proposal.

After conferences between representatives of the State of Alaska 
and officers of our firm, it has been concluded that the initial step 
in the overall project oontenplated by the May 10, 1978 proposal should 
be the development of the economic and financial design characteristics, 
together with an analysis of the legislative, legal and economic re­
quirements for enabling the State of Alaska and its citizens to take 
advantage of the resulting device, which we refer to in our proposal of 
May 10, 1978, and refer to in this propcsal as "Alaska General Stock 
Ownership Corporation", or "AGSOC" for short. We understand that the 
State of Alaska will bo under no obligation to inplement the plan thus 
developed, or any variation of it that may, in the future, recce mend itself.

I l l  F IN E  STRUCT, SAN F R A N C IS C O .  C A L IFO R N IA  U4 II I  [4 IS»] THS- 7454
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The thrust of the vrork proposed to be undertaken pursuant hereto 
is the development of the design characteristics of an institution 
capable of being used by the State of Alaska to build into its citizens 
individually the equity ownership of sane predetermined portion of the 
capital facilities developed or constructed from time to time to exploit 
and to realize the economic value of the resources of the State of Alaska. 
In this initial phase, we are not to concern ourselves with particular. 
potential investments nor with specific activities designed to educate 
or test the opinion of particular groups of people on any of the aspects 
of the design which it is the purpose of our study to develop and recom­
mend to the State of Alaska. The focus is to be upon design, and upon the 
identification and solution of legislative (state and federal), legal, 
accounting, tax, business, economic and finance problems foreseeably 
incidental to the inplementation of the design so to be recommended.

In our work, we are to rake the fullest feasible use of the 
facilities and talents that ray be available to us oirough the Legislative 
Research Division and its staff of technicians, presently under the 
directorship of Mr. Greg Erickson.

PROPOSED FEE FOR OUR SERVICES IN THE ACOOMPLISllMENr OF THIS PROPOSAL

We propose as a fee for our services in developing and perfecting 
the do3ign of an Alaskan General Stock Ownership Corporation, the sum 
of $180,000. This sun would cover not only our services and all of our 
out-of-pocket expenditures, but the services and expenses of consultants, 
selected with advance approval by the State's representatives, to par­
ticipate in the project.

We propose that tlx? fee would be payable as follows:

1. An initial retainer of $30,000 upon ‘he execution 
on behalf of the State of Alaska of this proposal memorandum, 
thus establishing an agreement between our firm and the 
State of Alaska.

2. The payment of the balance in monthly installments 
of $30,000 each, the first to be paid on the last day of 
the first full month subsequent to the acceptance of thi3 
proposal anJ tho rcraining installments in consecutive month­
ly payments.
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An increase in a particular monthly fee (thus shortening 
the overall payment period) will be considered by the State 
of Alaska in the event approved out-of-pocket expenditures, 
oorrbined with condensation for the ongoing efforts of our 
firm, for a particular month are rraterially higher than the 
average contemplated over the performance period.

COMPLETION OF THE DESIGN STLTY

Completion of our design study contemplated by this proposal and 
the delivery of a final report embodying the results thereof and our 
recommendations thereon to you will be made on or before February 1, 1979, 
assuming this proposal or any variation of it that we nay negotiate is 
accepted by August 1, 1978. Otherwise, our capleted report and reconmenda- 
tions would be delivered to you on or before 180 days from the date of 
acceptance of this proposal or of some variation of it.

Specialized consultants and subcontractors employed with the 
approval of whomever the State of Alaska may designate as the proper person 
or agency to s'ipervise the project, would be paid by us from monies re­
ceived from the State of Alaska hereunder. We anticipate that these 
consultants would include persons or organizations having the highest 
qualifications in their fields, and that, among others, these would include 
legal counsel skilled in tlie interpretation of the Alaskan and U. S. 
Constitutions, municipal bond counsel (who in this case would be entering 
a new field of counseling with respect to the use of a State agency to 
facilitate the distribution of stodc representing private capital), State 
tax counsel, Federal tax counsel, accountants and lawyers skilled in tlie 
particular disciplines pertaining to problems developed by the design 
analysis (sane of which may well be available within the State government), 
and other specialized talents. We assuno that in every case, where the 
necessary talents can be found within the State government, that these 
would be used to minimize costs.

LEGAL PnOBLKtt>

A nixiber of critic I legal problem will require at least pre­
liminary examination by tho most highly qualified available experts. These 
will include the design characteristics of AGSOC os an agency of the State 
of Alaska, though intended for use to build the private and individual



The Hon. Mike Colletta, Senator 
The Hon. John Sackett, Senator
The Hon. Steve Cowper, Menber of the House of Representatives 
State of Alaska 
July 10, 1978 
Page 4

ownership of productive capital into every Alaskan citizen. While the 
Legislature of the State can, and doubtless will for reasons of efficiency, 
confer exenption from State corporate income taxes and all State property 
and excise taxes upon AGSOC, and exenption from income taxes upon stock­
holders on account of dividends used to pay for stock subscribed to, 
careful attention in the legal and financial design of AGSOC and its 
relationship to its stockholders and stock subscribers will be required 
in order to bring such dividends within the mantle of protection of the 
State itself from federally inposed taxes. The theory behind the pre­
liminary plan itself is the universally accepted financing strategy of 
business corporations that a sound and feasible investment is one that will 
pay for itself within a reasonable period of time and then, protected by 
good management, a sound research and development program to keep ico pro­
ducts and services relevant to the available markets, and depreciation 
adequate to restore its capital instruments as they wear out, the invest­
ments will go on throwing off income virtually indefinitely. Obviously, 
however, capital will pay for itself much more efficiently if the buyer of 
capital receives the entire yield, after depreciation and operating 
reserves (including liquidity reserves, if necessary), than if a govern­
mental body or bodies carve out, through corporate or personal income 
taxation or otherwise, income that could be used to enable the stock sub­
scriber to pay for his stock. While it is both fair and equitable that 
Alaskan citizens who receive income from AGSOC stock that has already paid 
its acquisition costs should be taxed upon dividends they receive as spend­
able income, it is both rational and desirable that the rate of amortiza­
tion of their non-reoourse stock subscriptions not be delayed or retarded 
either by State or Federal income taxation. Opinions of qualified legal 
counsel on any relevant aspect of the Constitution of the State of Alaska 
or the U. S. Constitution, so far as such provisions may affect the legal 
or financial design of AGSOC would be obtained. Similarly, opinions of 
qualified tax experts on the steps needed to create a temporary immunity 
from Federal personal income taxation on dividends declared by AGSOC but 
applied by it to the payment of the subscription price on each subscriber's 
stock will be obtained.

It seems at the outset reasonably clear that at the most, exenption 
from Federal personal income taxation on dividends declared by ACSX on 
its shock can be achieved only so long as neither the stock nor tho divi­
dend income itself is available for personal disposition by the subscriber 
or stockholder. Beyond that point, Federal legislation will bo required, 
but it is siixnitted, on excellent foundation has been made for such 
Federal cxunption. It is necessary to effectively broaden the capital 
ownership base of the American economy, and the Joint Economic Committee
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has already officially reoormended, in its 1976 /.nnual Report to Congress, 
that the rate of new capital formation be accelerated and that the base 
of ownership be broadened. It should be pointed out that the availability 
or non-availability of the Federal personal income tax exenption would not 
necessarily affect the feasibility of the plan itself, but rather, the 
length of time required for each stockholder's stock to pay its purchase 
price out of its dividends.

fCANS OF IMPROVING TOE PROBABILITY OF FAVORABLE FEDERAL PERSONAL 
INCOME TAX EXEMPTION ON DIVIDENDS USED TO PAY THE PURCHASE 
PR IC E  OF STOCK

The likelihood of obtaining Federal legislation within a period of 
four or five years, at most, during which, it is our preliminary opinion, 
such exenption can be achieved through the design of AGSOC as an agency 
of the State of Alaska, will be significantly increased if circumstances 
are such that similar legislation would be needed by and beneficial to the 
citizens of the other 49 states. Ideally, this requisite would be acaonp- 
lished by the enactment by Congress of S.3223, introduced into the 95th 
Congress, Second Session, by the Hon. Mike Gravel, United States Senator 
from Alaska, on June 22, 1978 (see Congressional Record, volume 124, number 
96).

SPECIFIC ADDITIONAL FEATURES TO BE ANALYZED 1J TOE DESIC7J STUDY,
WITH KDOOErayDKflCrE THEREON IN THE FINAL REPORT

Hie definitive structure of AGSOC and the design of its trust 
division, within which the escrow accounts of all subscribers to its stock 
would be established, should be planned and analyzed. On the assumption 
that the General Stock Ownership Plan Trust of AGSOC would function as the 
exclusive, or perhaps primary market for tho stock of AGSOC as it nay be 
transferred because of the succession of generations, or for whatever 
reasons, then careful consultation with the best available expert on stock­
holder relations would be held in order to foresee and, so far as possible, 
to avoid functional problems. Advice of counsel on the implications of 
Alaskan inheritance laws and inheritance tax laws would be sought.

All steps necessary to acquaint the blue sky ocmnission of the 
State of Alaska with the details of operation of AGSX and to arrange in 
advance for acmplianre with the applicable requirements of that agency 
should be made.
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The Securities and Exchange Comnission would be brought into 
consultation to acquaint all interested divisions fully with the nature 
of AGSOC and its proposed operations to obtain, so far as possible, under­
standings as to the applicability of the securities laws under its 
jurisdiction to the activities of AGSOC and its stockholders. While 
there is not nuch precedent for ascertaining in advance the questions 
which nay arise, the general interest of the Securities and Exchange 
Comnission in investors, as distinguished from speculators, and its 
interest in broad-based capital ownership, provide assurances that these 
problems will be satisfactorily solved.

The fall details of the GSOP itself must be delineated. These 
would include the drafting of a body of regulations acctjtable to the 
representatives of the State with respect to the definition of "eligible 
citizens" under varying circumstances of residence, time of birth, change 
of residence, period of years of eligibility to bring about full vesting, 
the conditions of forfeiture of vested interests, the provisions for 
transfer of ownership through sale, gift, descent and distribution, or 
otherwise, must be included in such regulations, and their legal soundness 
tested from every standpoint. The question of whether such stock, until 
released from the GSOP trust, would be subject to "spend-thrift" restric­
tions must also be covered by regulations. Rights of first refusal, or 
provisions for calls or puts with respect to the stock by tho GSOP trust 
under various circumstances, should be considered, and tho resulting 
decisions crtxxiiod in regulations duly adopted by tlir Board of Directors 
of AGSOC.

The design study would include an analysis of any special rights 
or privibxjt that may be necessary or appropriate between AGSOC and the 
native tribes or their corporations.

We will, of course, be pleased to respond to any and all questions. 
If you decide to proceed with the Economic Design Study as outlined in 
this proposal, please provide authorization for Kelso & Co., Incorporated's 
services by execution of the acceptance hereof through signature by 
officers authorized to obligate the State hereunder and returning a copy 
of this memorandum to us with a check payable to our firm as our retainer 
hereunder for the sum of $30,000.

KLLSO fc C O . ,  INCOKPORATED

uy_______________________,_________
Louis O. Kelso, President and 
Chief Executive Officer

LOX :rta



THE LEGISLATURE
tuocuMO mu cotminn

FINANCE DIVISION 
F O U C H  W F - S T A T E  CAPITOL 
JUNEAU. A L A S K A  99811 
PHONE: 19071 465-3795

AMENDMENT I

to the

CONTRACT BETWEEN

STATE OF ALASKA 
LEGISLATIVE FINANCE DIVISION

KELSO & CO., INCORPORATED

The Legislative Finance Division and Kelso & Co., Incorporated 
hereby amend the contract to which they are parties as follows:

1. CLAUSE I - STATEMENT OF WORK is amenued by adding 
the following paragraph:

"(F) The contractor shall provide an analysis
demonstrating how a direct investment in a 
pipeline would be made by an Alaskan General 
Stock Ownership Corporation."

2. CLAUSE II - PERIOD AND DATES OF PERFORMANCE is amended
b y :

(a) deleting "February 1, 1979": and

AND

(b) inserting "February 15, 1979" in both paragraphs 
(A) and (B) ..



3. CLAUSE IV - COMPENSATION AND METHOD OF PAYMENT is amended

(a) deleting "$180,000" and inserting "205,000"; and

(b) adding the following sentence to subparagraph (1):

"On the date that Amendment I is executed - $25,000.

IN WITNESS WHEREOF, the parties have executed this amendment 
on the dates indicated below.

KELSO & CO., INCORPORATED STATE OF ALASKA

by:

Senator Mike Colletta 
Project DirectorPresident & Chief Executive 

Officer

Project Director



PAGE TWO— Southeast Alaska Empire, Janeau, Alaska. Tuesday, April II, 1171

AGSOC Plan Overhaul Advised
By NANCt .JARRIS 

Empire Staff Reporter
The House State Affairs Committee, wary of the power which 

might be vested in the board of directors of the proposed Alaska 
General Sto. Ownershi. Corp. (AGSOC), has agreed that a new set 
of laws should be drafted to govern the corporation 

The committee is responding to a warning from a University of 
California law professor that the Alaska Business Corporations Act 
is not designed to control a corporation such as AGSOC and that its 
board members could become the nine most powerful persons in 
Alaska.

Professor Daniel Kessler last week sent the committee proposed 
amemknents to legislation setting up AGSOC which he says are 
designed to make the board ol directors more responsive to cor­
poration shareholders 

In addition, the panel agreed that a new chapter under Alaska's 
corporations laws should be drafted to deal specifically with general 
stock ownership plans 

The committee has held a series of hearings on the AGSOC 
proposal since early March, but just last week starled addressing 
specific changes in the legislation Identical bills introduced in the

House and Senate (HB240 and SB170) were drafted horn a plan 
produced for the Legislature by Louis Kelso, an economist who 
fathered the idea of general stock ownership plans.

The measures, as introduced, only set up the framework for the 
corporation, which would be a private business in which all Alaskan 
residents would be shareholders 

Under the AGSOC proposal, the state would loan the corporation 
several million dollars to finance start-up costs. The initial board of 
directors would b < appointed by the governor and would adopt arti­
cles of incorporation and bylaws.

Fessler cautioned the committee that once the corporation was 
launched, the legist, ture would have no further say in how it is run 
and (hat AGSOC's citizen shareholders would have life  power to 
affect corporate dect. ion-making.

The committee deci ted to build restrictions on the AGSOC board 
into the enabling legislation, while at the same time working to keep 
It an entirely private ci rporation.

Amendments tentatively agreed to by the committee Include: 
-Giving shareholders |>ower to initiate amendments to the cor­

poration's bylaws Under current law, a corporation can restrict 
(ontiated on Page 2

A G S O C ...
Continued from Page | 

that power to its board of directors Kessler said the AGSOC hoard 
would be likely to adopt that restriction, but that could be 
prevented by giving the power to shareholders, alio, in the enabling 
legislation

-Requiring legislative approval of the articles of Incorporation 
and bylaws adopted by the first board 

-Restricting AGSOC's ability to lobby and campaign Represen 
utivaa of the administration, and oUmts. have expressed fear that 
AM 0C could create a powerful lobby by the eitiaen shareholders to

repeal taxes and restrictions on industries the corporation invested 
in.

—Limiting the initial loan guarantee fund to strictly "start up" 
expenses not to exceed |& mill'on The legislation currently does not 
spell out what the initial appropriation a ul» be used for. Some 
lawmakers are concerned (hat the corporation would have to keep 
coming Lack to the state foi more money and that there were no 
safeguards to prevent a drain on the state's treasury

-Requiring a voter referendum for later appropriations and loan 
guarantees
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A pril 10, 1979

The Honorable Mike Miller 
Chairman, State Affaire Committee 
Alaska State House of Representatives 
Pouch V
State Capitol Bid?*
Juneau, Alaska 99811

Dear Representative Millers

Me are writing you to consent txpon the principal items covered 
by the memorandum from The Honorable Avrum K. Gross, Attorney General 
(by Mr. Joseph K. Donohue, Assistant Attorney General), to The 
Honorable Frances Ulmer, Director of the Division of Policy Develop­
ment A Planning, under date of March 19, 1979. We understand this 
memorandum has been considered by both State Senate and State Assembly 
Committees, but is presently before the State Affairs Committee. The 
subject of the memorandum is "Policy & Legal Issues Surrounding AGSOC 
Legislation (SSSB 170 and SSHB 240)". The memorandum states that it 
is in response to a request from The Honorable Frances Ulmer for a 
brief outline of the various issues which the Administration should 
review in the context of the analysis of the AGSOC legislation pre­
sently pending before the legislature.

The memorandum itself^ the care and astuteness used in its pre­
paration, and the wisdom of Miss Ulmer in requesting it, all attest 
the high degree of responsibility and thoroughness with which the 
legislature is studying the AGSOC legislation. We hope that our 
comments on certain of the provisions of the memorandum will prove of 
use to your Committee, and to others to whom you may wish to distri­
bute copies.

For simplicity of reference, we will initiate 4 ich of our comments 
with a reference to the paragraph or paragraphs and to the page number 
in the memorandum of March 19th or 20th (March 20th being the date 
used on its separate pages). We will also number our paragraphs for 
easy reference in case you wish to ask questions or comment on this 
letter. - .

1. THE FIRST FULL PARAGRAPH ON PAGE 3

The question of whether the State should follow the policy of 
the federal legislation and exempt AGSOC from State corporate income 
tax and from certain other State level taxes which might otherwise be 
imposed on the corporation are, of course, precisely the kinds of 
questions that only the legislature can answer. There is one errone­
ous statement at the end of the paragraph, however, and that is that

in pi cisco, c I I I  [ 4 1 * ]  r i | > M I 4



The Honorable MJJce Miller 
Chairman, State Affaire Committee 
April \Q, 1979 
Page Two

our firm, as investment bankers, is presently recommending "the new 
AGSOC purchase BP's share of TAPS." We, in our instructions from 
the legislature, were expressly requested to avoid recommendations as 
to AGSOC's investments, although, basically to illustrate feasibility, 
we believe, we were asked to do a feasibility study of that particular 
purchase.

In general, it will be obvious to your Committee that the taxes 
imposed on AGSOC at the corporate level would simply slowdown the rate 
at which AGSOC could amortize its debt incurred in acquiring produc­
tive investments from time to time, and thus slowdown the rate at 
which AGSOC is effective in building capital ownership into each 
Alaskan resident.

2. THE LAST FULL PARAGRAPH ON PAGE 3

In the last paragraph at the bottom of Page 3 (erroneously repro­
duced in our copy at the top of Page 4), it is post' *ated that by 
purporting to give each resident of the State a direct interest in 
the development of the State's natural resources, AGSOC would become 
an independent voice for more rapid exploitation of those resources, 
and that because the AGSOC is required to pay out substantially all 
of its net income to residents of the State, it "would likely" become 
a lobbying force for lower State taxes. We do not believe that these 
conclusions are by any means obvious or sound. It apparently has been 
overlooked that while AGSOC, as a corporation in whioh every resident 
owns an interest, is intended to build capital ownership in each such 
resident each resident also has other and independent interests. Be 
has an interest in the over & 11 tax impact on him. Thus if reducing** 
the taxes on AGSOC raised hi.» personal income tax, or his property 
tax, he would certainly take both into consideration and either of 
these events would undoubtedly have a far greater individual effect 
than lowering State taxes of the corporation of which he is a share­
holder. It is inconceivable that AGSOC would become a lobbying force 
contrary to othsr basic interests of the residents of Alaska, simply 
because its stockholders would have ultimate control over AGSOC.

To be sure, as independent and privately owned capital is built 
into Alaskan residents, there will be less need for welfare and redis­
tribution of income within the State of Alaska. The very theory 
upon which AGSOC is. structured asserts that by enabling each resident 
to become, to whatever degree possible, economically autonomous and 
independent, such resident will be freed from the indignity of seeking 
welfare and other taxpayers will be freed from the unpleasant task of 
being forced to suppozt strangers through taxation used for welfare 
purposes. These are "trade-offs" of a political and economic nature, 
but the underlying theory of AGSOC is that economic self-sufficiency 
through the ownership of income producing capital is preferable to 
welfare for some and redistributive taxes for others. We believe 
that this point should be clearly and thoroughly debated by the legis­
lature and the question of whether the legislature prefers the prin-
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ciple of capital .sm or the principle of socialism should be determined.

3. THE SEVERAL PARAGRAPHS BEGINNING AT THE BOTTOM OP PAGE 4 
UNDER SECTION XI. FINANCING

It is represented in the memorandum that Louis Kelso testified 
before the Joint Committee and has stated to various Administration 
officials that AGSOC will be able to obtain financing on the private 
market without recourse to State guarantees or State credit. This 
is not, we believe, an accurate summary of my personal testimony and 
statements to various committees and to various individuals in the 
legislature.

Z have pointed out that in addition to start-up funding in order 
to make AGSOC an operating reality, it should then seek the best 
sources of funding available. Some investments, it is possible, can 
be acquired through collateral financing, or other conventional types 
of corporate finance. On the other hand, some investments may require 
support by the State or by some appropriate or appropriately created 
State agency. The important point to be focused upon in this area is 
that conventional corporate and business finance tends specifically 
to make the rich richer and to fail to make the poor richer. We do 
not see how it cam be considered objectionable for the people of the 
State to use their collective power to assist the individual resi­
dents —  all residents at the outset and new residents as these grow 
in significant numbers —  by amendments to the State and federal legis­
lation, or by the Alaskan State Legislature's specifically incorpo­
rating future AGSOCs —  AGSOC-I, AGSOC-II, etc.

The points made in the remainder of Section II should of course, 
be considered by the legislature in the light of the existing Consti­
tutional provisions and the existing State machinery for backing up 
an enterprise —  AGSOC —  that is a private corporation but whose acti­
vities will address themselves to the solution of a public problem. 
AGSOC is a device to carry into practice preventative economic measures 
to avoid future poverty and to improve future affluence for Alaskan 
residents as a whole. We submit that these are noble public purposes 
and that in considering the use of the power of the State to support 
investments made by AGSOC, all of the income of which is commanded 
to be distributed to the stockholders of AGSOC, the legislature should 
not impose administrative barriers that would prevent AGSOC from com­
peting effectively with giant corporations for Investments. Invest­
ments of AGSOC will benefit all the residents of Alaska whereas in­
vestments of the traditional giant corporations primarily benefit the 
pinnacle wealth owners, a few of ..horn may be Alaskan residents, but 
most of whom will be non-residents and perhaps even non-U.S. citizens.

For our part, it would seem that the wisdom of the legislature 
in appropriating particular funds, that can be used as guaranty funds 
is adequate assurance of careful review by the legislature on behalf 
of the people as a whole.
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4. SECTION III. PEPOLITICIZ1NG TUB AGSOC BEGINNING ON PAGE 7

In general, it appears to us that the discussion here is made-up 
not of legal analysis primiarly, but rather of political concerns.

In the first paragraph under this item is the statement that "it 
should he noted that there is nothing in the federal legislation which 
would preclude the AGSOC's establishment as a state agency or public 
corporation." He believe this is a misinterpretation of the federal 
law, which requires that a General Stock Ownership Plan be a private 
corporation even though its shareholders must include, at the outset, 
all residents of the State as of a date selected by the legislature 
and as of the date of the issuance of its stock.

He disagree with the unwarranted conclusion drawn in the para­
graphs at the bottom of Paqe 7 and on Page 8, at seq. that, if success­
ful, AGSOC would quickly become highly politicized and an extremely 
powerful force —  in fact a Fourth Branch of Government. If AGSOC 
were permitted to accumulate its net income and thus develop a vast 
reservoir of funds which it could spend as its Board of Directors saw 
fit, then these comments might be justified. But that is precisely 
what AGSOC is designed to avoid. Its income is promptly translated 
into the income of its broad base of stockholders. It is not designed 
to be a powerful entity for anyone except the people of the State as 
a whole. As the shareholders gain power, their power to control AGSOC, 
through election of directors and through the power, under general 
law, to initiate a suit to have questioned in court a misuse of funds 
by AGSOC, is, it would seem to us, an ironclad guaranty that AGSOC 
would never become a branch of government in any form.

Because of its very size, and its potential economic importance 
to the enormously broad base of Alaska resident*, wa do not believe 
the speculation that ultimately one-tenth of the residents could 
wind-up owning all of AGSOC. One very simple reason for this belief 
is that if the residents do not tenaciously hold on to their AGSOC 
stock, the legislature is free to incorporate successive new AGSOCs 
and to add assurances that they do keep their individual economic 
power and independence.

Thus we regard it as simply improbable and unfounded speculation 
that any "power blocks” of residenta could be established or that, if 
established, they could not be controlled quite easily by stockholders' 
derivative litigation.

With the absolute necessity that for many if not moat of its 
investments AGSOC will look to the economic power of the State, as 
determined by the legislature, to give it access to federal or private 
credit, we think that there is no basis for imagining that AGSOC could 
develop a constitutency over which it has no control whatsoever. We 
also believe that since AGSOC must pay its income to its stockholders, 
and has no duty except to develop and produce wealth and to distribute
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it to those citizens, that the Board o£ Directors or the management 
of AGSOC could not become a political center or political leader of 
any kind whatsoever*

The last paragraph on Page 8 speculates that "Although one could 
argue that AGSOC violates the fundamental political theory of the 
State Constitution which established only three branches of govern­
ment***". As noted above, AGSOC is not, and could never be under the 
proposed legislation, a branch of government of any kind whatsoever*
Zt is an instrumentality created by the State, just as the State 
creates the laws under which business corporations in general can be 
established, but upon which the governments. State and Federal, have 
imposed limitations to assure that it will work for all residents —  
all stockholders —  rather than for one, or a few, as present corporate 
g .ants do. Having made a false assumption that AGSOC could be a 
"Fourth Branch of Government", it is natural to speculate on all the 
dangers that would flow from this impossible situation. The recom­
mendation for bureaucratic regulation appears to us to be totally 'un­
warranted and would Impede the potential efficiency of AGSOC to im­
prove the economic status —  legitimately -- of all residents of Alaska. 
There is no virtue in bureaucratic regulation as such. The stock­
holders would annually vote on directors and upon all issues put to 
them by the Board or by stockholder initiative. A broader and more 
diversified base for AGSOC could hardly be conceived. The power of 
AGSOC is in its stockholders, not in its Board of Directors or its 
management.

Sight seems to have been lost of the fact that AGSOC is meticu­
lously designed as the new method of financing economic growth and 
development for the purposes of attacking the cause rather than merely 
the effects of poverty. This is precisely what it is designed to do 
and precisely what it must do under i*.« itructural regulation#. That 
is its purpose. Since AGSOC must pay out substantially all of its 
earnings to its shareholders, its sole function is to connect each 
resident with capital ownership and income. Could a more desirable 
goal be conceived?

5. EEGINNINC AT THE BOTTOM OF PAGE B AND CONTINUING ONTO PAGE 
9 OF THE MEMORANDUM

The problem is.raised that members of the Board of Directors of 
AGSOC could use their position as a forum for criticising the Admini­
stration's economic policies and ultimately as a launching pad for 
State elective office.

This is not a very real concern because the only official obliga­
tion of th* bars of the Board of Directors of AGSOC is to develop
and produc skan wealth for ownership by every Alaskan resident.
When skmbe. it the Board of Directors periodically run for election
as such, if they are Incumbents, they do so on their performance 
record, as does any elected official, public or private.

i
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The freedom of particular directors and/or officers of AGSOC *o 
criticize the State's economic policies is nothing but the Constitu­
tional right of all U.S. citizens to free speech. Precisely the . 
reverse exists as well. The Governor, or any Committee of the legis­
lature, is free to criticize the investments of AGSOC. It would appear 
to us that the absolute dependence from time to time of AGSOC upon 
specific legislative provision of economic support for its investments 
assures that any free speech that passes between the Board of Directors 
of AGSOC and any branch of the State Government will be tempered with 
these realities in mind.

Any activity within or without the State of Alaska could theoreti­
cally :->e a "launch ing pad" for public office. But AGSOC as an entity 
that makes every resident more affluent will increase the possible 
opportunities of every resident to run for State office, and to parti­
cipate in local State and community affaxrs. This is a more democra­
tic basis for the State than where only a few people can afford to run 
for office. Does Alaska want more or less democracy? .

In the first full paragraph on Page 9 of the memorandum, it is
suggested that AGSOC be prohibited from lobbying and from making poli­
tical contributions to candidates for State offices. We would think 
it entirely proper that AGSOC be prevented from making political 
contributions out of its funds to candidates for State office. Indeed, 
since it must periodically come under the scrutiny of the entire 
legislature and the Governor, we find it difficult to imagine that 
such prohibition would not be voluntarily imposed upon itself. But 
nothing would be lost by including such limitations in the legislation.

However, we have grave reservations about "strict proxy review 
mechanisms" that would cause the directors to act in "a politically 
neutral fashion". AGSOC is not designed to act in a politically 
biased fashion, nor does its design so permit. It has one function: 
to make each resident wealthier and to deliver that wealth to him 
periodically and dependably. Nothing more. What the residents of 
Alaska do with their wealth would seem to us to be their business.

Oh general legal principles, it would appear to us that any
stockholder of AGSOC could institute legal action to restrain AGSOC's
Board from using the potential income belonging to the residents as 
stockholders for the benefit —  any benefit —  of the Board of Direc­
tors. " <

Only totalitarian states adopt edicts to shield bureaucrats from 
speaking freely, but AGSOC's single purpose assures the ease of its 
stockholders in holding it to the performance of its sole purpose.

6. CAN AGSOC BECOME A CENTER OP CONCENTRATED ECONOMIC POWER?

Thie question is raised at the bottom of Page 9 and on Page 10 
of the memorandum. We believe that this is random and unrealistic

« •*i-
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speculation.

It is quite true that because of the vastness of its stockholder 
constituency, AGSOC should seek to invest in massive and highly pro­
ductive economic developments and activities. But it is not true 
that this can lead to its becoming a "major force for concentration 
of economic power in the State***”. The design of AGSOC specifically 
makes this impossible for the very simple reason that it is required 
to pay out all of its income to its shareholders. That its share­
holders will become more affluent, less dependent on redistribution 
of wealth, less dependent on welfare, and more powerful, is elementary. 
Put this is the same as saying that its shareholders are the ones who 
have the power to scrutinize, correct, and contain any potential con­
centration of economic power in AGSOC.

Th same is true of the risk that AGSOC may violate the Federal 
anti-trust laws. We have seen no lack of ability on the part of vhe 
Federal Anti-Trust Division to watch over this area of business acti­
vity. The periodic supervision by the legislature at the time it 
grants added support for any further Investment by AGSOC assures that 
the State legislature itself can consider the question of whether any 
anti-trust monopoly action is involved. Certainly the absolute in­
ability of AGSOC to accumulate internal funds defeats its power of 
ever exercising the main means by which business corporations violate 
anti-trust laws, namely by withholding the- "wages of capital" from 
the owners of capital (the stockholders) and accumulating those funds 
to buy monopolistic power. Again, AGSOC is designed to make this 
impossible. We cannot conceive of the slightest need for any added 
limitations in this area.

We submit that the last sentence in the last paragraph on Page
10 of the memoranduu, in itself, recognizes the improbability of the 
speculation involved in the preceding paragraphs. The fact that the 
stockholders of AGSOC and the people of the State are, and at all 
times will be identical, merely shows that AGSOC is, by its design, 
constrained through its broad ownership, and through the right of the 
legislature to launch any number of additional AGSOCs and to dry up 
its source of funding, designed to avoid any of the conflicts thus 
imagined.

Since the type of conflicts imagined in Pages 9 and 10 of the
memorandum are unrealistic and cannot occur, the remedies proposed
on Page 11 for this non-existent danger would seem to be entirely 
unnecessary. AGSOC's designed trust obligation —  to develop and 
produce wealth for all Alaskans —  assures that any wasteful or impro­
per us* of its resources could be enjoined by any of its stockholders 
under general principles of corporate law. The imagined problems 
•imply do not and cannot exist, and if they did, they could be quickly 
restrained under these generally applicable legal principles.
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7. PAGE 11, SECTION IV. CORPORATE DEMOCRACY

That the existence of classification of directors would limit 
the ability of minorities within the State to obtain representation 
on the Board of Directors of AGSOC is, in our opinion, vithout foun­
dation in fact. Board classification is desirable to promote stable 
policies in corporate matters. The possibility of an entirely new 
Board being elected each year would be highly undesirable. Board 
membership will be in a corporation charged with a trust to represent 
all the people of the State of Alaska.

On the question of cumulative voting, we do not see, in a corpo­
ration with a stockholder base as vaBt as that proposed for AGSOC, 
that there wculd be any advantage in insuring cumulative voting. On 
the other hand, we see no disadvantage in assuring that cumulative 
voting must exist.

On the question of limiting the duration of any voting trusts, 
made in the paragraph at the bottom of Page 12, it would appear to us 
that this suggestion is a good one.

Similarly, providing for shareholders to initiate amendments to 
the Articles of Incorporation would be desirable where a substantial 
shareholder initiative, say 10%, or even 5%, of the registered share­
holders' signatures would be required. It would not be desirable to 
permit a tiny handful of stockholders to upset the efficiency of the 
corporation in making its day-to-day decisions.

8. DESIRABILITY OF A HIGH FORDM REQUIREMENT

This would seem to us to simply impose clumsy procedures on the 
State's prime weapon in building preventative economic power into its 
citizens, i.e., measures to prevent future poverty from arising.
AGSOC will be under a constant obligation to educate its stockholder 
constituency about the economics of capitalism and will, of necessity 
become a source of economic education because it will enable, for the 
first time in history, every Alaskan to become a capital owner. To 
go further then this would seem to be probably wasteful in terms of 
paperwork and a pointless waste of time.

9. LESIGLATXON ASSURING ADEQUATE NOTICE OP MEETINGS

In the second paragraph on Page 14 of the memorandum, suggestioi 
with respect to this are made. He would think this entirely proper 
if the restriction does not obstruct reasonably efficient governance 
of the corporation.

10. THE CORPORATE BY-LAWS

'  v *  .. .
The memorandum suggests that the power to amend the By-Laws ' 4  

should be reserved to the shareholders "in order to ensure adequate 
public review." He believe that such a provision would Jae too expen-
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sive and too restrictive in terms of efficient governance of the cor­
poration, and excessively wasteful of time*

11. AGSOC'S FINANCING OF PROXY FIGHTS, ACCESS TO VOTING LISTS 
AND VOTING MACHINERY

We believe that the suggestion made in Paragraph 8 on Page 14 
would be salutary if the signatures of 10% or mo-*e of shareholders 
were required. Otherwise, the corporation could waste time dealing 
with mere adventurers.

12. SECTION V. PRIVATE CORPORATION: CLOSED CLASS OF SHAREHOLDERS

In this matter, covered on Pages 15 and 16 of the memorandum, 
we believe that the first paragraph on Page 15 is in error in stating 
that federal legislation mandates that the shareholder group in AGSOC 
be made up of a "closed class? in any realistic sense, for the simple 
reason that it imposes no limitation upon the number of AGSOCs which 
the Alaskan Legislature could authorize. Thus a longtime resident 
might well wind-up holding shares in ten or fifteen different AGSOCs, 
while those who depart the State would only own shares in those AGSOCs 
whose stock ownership qualifications they had previously met.

The "scenario" imagined by the author of the memorandum in the 
second paragraph on Page 15 is simply unrealistic. The preventative 
economic measures involved in establishing AGSOC that strike at the 
cause of poverty rather than merely at the effects of poverty hold 
more promise for eliminating poverty than all past measures. State 
and Pederal, dealing with this subject, for those measures- merely 
apply band-aids to the effects of poverty.

The problems imagined here are under year-to-year control by the 
legislature since AGSOC must be created by a separate act of the 
legislature. Other AGSOCs can be created at will by the legislature. 
Changes in the law concerning transferability of its stock can be 
made by the legislature if experience proves that such changes are 
warranted. It is contemplated that the full thrust of AGSOC's educa­
tional stockholder relations program will induce most stockholders to 
hold onto their shares as their dearest economic possessions.

r

<>
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We hope that the foregoing comments will be of use to your Com* 
mittee in its deliberations. We would be pleased to respond to any 
requests for elaboration or to any questions.

Sincerely,

K5LS0 & CO., INCORPORATED

LOK/JAMsch
ccz The Honorable John G. Puller,

Vice Chairman, State Affairs Committee 
The Honorable Terry Gardiner,

State Affairs Committee 
The Honorable Bill Parker 

State Affairs Committee 
The Honorable Terry Martin,

State Affairs Committee 
The Honorable Ray H. Metcalfe,

State AffaiPs Committee 
The Honorable Richard Ellason, 

state Affairs Cocmittee
Frances Ulmer, Director, Division 

of Policy Development A Planning
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April 19, 1979

The Honorable M1ke Miller 
Chairman
House State Affairs Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Mike:

Attached 1s a briefing memo prepared for the Governor's conference 
call with Senator Gravel last Friday. We offer It to your committee 
as a source of Ideas for additional amendments to HB 240. In par­
ticular, the Items on pages two through four Include a number of points 
raised by Professor Fessler and others which have not yet been In­
corporated Into the committee substitute. The most Important of these 
are circled. If your committee decides to pursue any of these Items, 
Administration staff will be available to provide assltance upon your 
request. One point not discussed 1n the memo which should be mentioned 
Is the level of state financial assistance to AGSOC. The Governor 
recommended and and Senator Gravel agreed that the AGSOC should not 
be allowed to request or receive any state financial assistance (by 
appropriation, guarantee, or any other method).

While the Governor has not yet resolved all of the "First Level" 
questions for himself, he wants to share the Ideas 1n this memo with 
your committee and to provide staff assistance, so that the best possible 
AGSOC bill might be developed.

Sincerely,

Fran Ulmer— r/>'
Director

Enclosures
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datl A p r i l  1 2 ,  1 9 7 9
G o v e r n o r  J a y  S .  Hammond

FllE NO:

TELEPHONE NO

F r a n c e s  A.  U l m e r  s u s j e c i  AGSOC
D i r e c t o r

T h e  f o l l o w i n g  q u e s t i o n s  s t i l l  r e m a i n  c o n c e r n i n g  SB 1 7 0 / E B  2 4 0 ,  t h e  
A l a s k a  G e n e r a l  S t o c k  O w n e r s h i p  C o r p o r a t i o n  b i l l .  T h e r e  a r e  r e a l l y  t w o  
l e v e l s  o f  q u e s t i o n s .  T h e  f i r s t  a r e  t h e  m o r e  b a s i c  p h i l o s o p h i c a l  q u e s t i o n s  
w h i c h  d e f y  t e c h n i c a l  r e s o l u t i o n .  T h e y  o u s t  b e  a n s w e r e d  i n t u i t i v e l y .
T h e  s e c o n d  l e v e l  i n v o l v e  o o r e  t a n g i b l e  q u e s t i o n s  w h i c h  c a n ,  t o  a g r e a t e r  
o r  l e s s e r  d e g r e e ,  b e  r e s o l v e d  v i a  a m e n d m e n t  t o  t h e  b i l l .  H o w e v e r ,  
c o n s i d e r a t i o n  o f  s e c o n d  l e v e l  q u e s t i o n s  a s s u m e s  t h a t  t h e  f i r s t  l e v e l  
q u e s t i o n s  a r e  r e s o l v e d  i n  f a v o r  o f  t h e  b a s i c  AGSOC c o n c e p t  a n d  a  d e c i ­
s i o n  i s  m a d e  t o  d e v e l o p  t h e  b e s t  p o s s i b l e  b i l l .

F i r s t  L e v e l

1 .  What  a r e  t h e  b a s i c  g o a l s  o f  AGSOC? I s  AGSOC t h e  b e s t  m e c h a n i s m  f o r  
a c h i e v i n g  t h o s e  g o a l s ?

B a s i c  g o a l s :  t o  p r o v i d e  b r o a d  c a p i t a l  o w n e r s h i p  b y  A l a s k a n s  o f
e i t h e r  e x i s t i n g  a s s e t s  o r . n e w  a s s e t s  i n v o l v e d  i n  
r e s o u r c e  d e v e l o p m e n t

t o  p r o v i d e  d i v i d e n d s  t o  s u p p l e m e n t  p e r s o n a l  i n c o m e .

2 . I s  t h e r e  a n y  way t o  a v o i d  o r  r e s o l v e  t h e  b a s i c  c o n f l i c t  o f  i n t e r e s t
b e t w e e n  r e s i d e n t s  a s  t a x p a y e r s  a n d  c i t i z e n s ,  a n d  r e s i d e n t s  a s  
s h a r e h o l d e r s ?

E x a m p l e s ;  p u r c v s e  o f  o i l  l i n e  s h a r e  -  t a r r i f  q u e s t i o n

d e v e l o p m e n t  o f  p e t r o c h e m i c a l s  -  r o y a l t y  p r i c e s  

c o n s t r u c t i o n  o f  g a s l i n e  -  o i l  r e c o v e r y  

v i r t u a l l y  a n y  b u s i n e s s  -  a n y  r e g u l a t i o n .

3 .  W i t h  r e s p e c t  t o  t h e  a b o v e  q u e s t i o n s ,  c a n  we e x p e c t  ACSOC t o  b e c o m e
a n  i m p o r t a n t  p o l i t i c a l  f o r c e ?  I s  i t  a p p r o p r i a t e  o r  p o s s i b l e  ( f i r s t
a m e n d m e n t  r i g h t s  q u e s t i o n )  t o  p r e v e n t  t h i s ?

4 .  E v e n  w i t h  t h e  a m e n d m e n t s  c o n t e m p l a t e d  by  c i t h e r  t h e  H o u s e  S t a t e
A f f a i r s  C o m m i t t e e  o r  t h e  A d m i n i s t r a t i o n  r e g a r d i n g  c o r p o r a t e  g o v e r n ­
a n c e ,  how l i k e l y  i s  d e m o c r a t i c  c o n t r o l  o f  ACSOC?

5 .  Wha t  i s  t h e  l i k e l y  e x t e n t  o f  s t a t e  s u b s i d i e s  t o  ACSOC? Wha t  w i l l
b e  t h e  i m p a c t  o n  t h e  a t a t e ’ a c r e d i t  t i l i n g  f r o m  p a s s a g e  o f  t h e
b i l l ?  From a c t u a l  e x t e n s i o n  o f  s t a t e  f i n a n c i a l  a i d ?



S h o u l d  p r o c e d u r e s  a n d / o r  c o n d i t i o n s  f o r  e x t e n d i n g  s u c h  a i d  b e  
i n c l u d e d  i n  t h e  b i l l ?

NOTE: T n e  H o u s e  S t a t e  A f f a i r s  C o m g . i t t e e  h a s  r e q u e s t e d  d r a f t i n g  o f
a m e n d m e n t s  t o  p r o v i d e  f o r  a  r e f e r e n d u m  f o r  a n y  s t a t e  f i n a n c i a l  
a s s i s t a n c e  t o  AGSOC. No l e g i s l a t i v e  a p p r o v a l  w o u l d  b e  r e q u i r e d  f o r  
AGSOC i n v e s t m e n t  n o t  r e q u i r i n g  s . a t e  f i n a n c i a l  a s s i s t a n c e .

6 . I s  i t  p o s s i b l e  t o  r e s o l v e / a v o i d  t h e  " c l o s e d  c l a s s "  p r o b l e m  c r e a t e d  
b y  " o l d "  r e s i d e n t s  b e i n g  s h a r e h o l d e r s  w h i l e  " n e w "  r e s i d e n t s  a r e  
n o t ?

7 .  How w i l l  t h e  G o v e r n o r  m ake  d e c i s i o n s  a s  t o  who s h a l l  c o n s t i t u t e  t h e  
f i r s t  B o a r d  o f  D i r e c t o r s ?

8 . D o e s  t h e  A l a s k a n  p u b l i c  w a n t  a n  AGSOC?

S e c o n d  L e v e l

1 .  Wha t  s h o u l d  b e  t h e  p r o c e d u r e s  f o r  e l e c t i n g  t h e  B o a r d  o f  D i r e c t o r s ?

2 .  S h o u l d  t h e  s t a t e  a l l o w  t h e  f e d e r a l  c o r p o r a t e  i n c o m e  t a x  e x e m p t i o n  
t o  p a s s  t h r o u g h  t o  s t a t e  c o r p o r a t e  i n c o m e  t a x e s ?

NOTE: T h e  H o u s e  S t a t e  A i f a i r s  C o m m i t t e e  h a s  a g r e e d  t o  p a s s  t h r o u g h
t h e  t a x  e x e m p t i o n .

3 .  S h o u l d  t h e r e  b e  o n e  AC: p e r  i n v e s t m e n t  o r  p r o j e c t ,  o r  s h o u l d
t h e r e  b e  o n l y  o n e  AGSOt w h i c h  c o u l c  i n v e s t  i n  a v a r i e t y  o f  p r o j e c t s ?

NOTE: S e n a t o r  C o l l e t t a  s u p p o r t s  t h e  f o r m e r  a p p r o a c h ;  H o u s e  l e a d e r s
s u p p o r t  t h e  l a t t e r .

4 . S h o u l d  p e o p l e  who l e a v e  t h e  s t a t e  be a b l e  t o  t a k e  t h e i r  s h a r e s  w i t h  
t h e m ?

•
NOTE: T h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  h a s  d e c i d e d  t o  m a n d a t e
t h a t  p e o p l e  who c e a s e  t o  b e  r e s i d e n t s  t r a n s f e r  t h e i r  s h a r e s  e i t h e r  
t o  a  r e s i d e n t  o r  t o  t h e  c o r p o r a t i o n .

5 .  I s  AS 1 0 . 0 5  o f  t h e  A l a s k a  B u 6 i n e « s  C o r p o r a t i o n  A c t  t h e  a p p r o p r i a t e  
" r e g u l a t o r y  u m b r e l l a "  f o r  AGSOC, o.* d o  we n e e d  a  new c h a p t e r  s p e c i ­
f i c a l l y  d e a i g n e o  f o r  AGSOC?

NOTE: T h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  h a s  r e q u e s t e d  c r a f t i n g  o f
a ne w "GSOC" c h a p t e r .

S h o u l d  t h e r e  b e  a  l i m i t a t i o n  o n ,  o r  i n c e n t i v e s  a g a i n s t ,  l i t i g a t i o n  
b e t w e e n  ACSOC a n d  . h e  s t a t e  ( b e c a u s e  t h e  s am e  p e o p l e  b e a r  t h e  

c o s t a ) ?

D o e s  ACSOC p o s s e s s  u n f a i r  c o m p e t i t i v e  a d v a n t a g e s  w h l . h  c o u l d  l e a d  

t o  a n t i - t r u s t  p r o b l e m s ?

What  a r e  t h e  i m p l i c a t i o n s  f o r  AGSOC o f  SEC r e g u l a t i o n s ' ’

-2-



V h a t  o t h e r  c h a n g e s  t o  t h e  b i l l ,  A r t i c l e s  o f  I n c o r p o r a t i o n ,  o r  
B y la w s  a r e  d e s i r e d  b y  t h e  G o v e r n o r  o r  t h e  l e g i s l a t u r e ?

t

H o u s e  S t a t e  A f f a i r s  C o m m it te e  ( t e n t a t i v e )  d e s i r e d  a m e n d m e n ts :

f - J  C h a ir m a n  o f  t h e  B o a rd  m u s t  b e  A la s k a  r e s i d e n t .

-  N in e  m em b er b o a r d ,  s e v e n  r e s i d e n t s ,  tw o  o u t s i d e r s .

-  No c l a s s i f i e d  b o a r d ;  a l l  d i r e c t o r s  e l e c t e e  e v e r y  tw o  y e a r s  
( m e c h a n i c s ,  i . e . ,  p r o x y  i s s u e s ,  u n d e c i d e d ) .

-  D i r e c t o r s  r e m o v a b l e  b y  s h a r e h o l d e r s  w i t h o u t  c a u s e .

-  S t a t u t o r y  p r o v i s i o n  f o r  d e r i v a t i v e  s u i t s .

-  R e q u i r e  l e g i s l a t i v e  a p p r o v a l  b y  r e s o l u t i o n  o f  a r t i c l e s  a n d  
b y l a w s .

-  G iv e  s h a r e h o l d e r  t h e  a b i l i t y  t o  am end  b y l a w s .

-  A l lo w  b o a r d  b u s i n e s s  t o  b e  c o n d u c t e d  v i a  t e l e c o m m u n i c a t i o n s .

-  E v e r y  d i r e c t o r  h a s  r i g h t  t o  a t t e n d  a l l  b o a r d  c o m m i t t e e  m e e t i n g s .

-  L i a b i l i t y  f o r  o f f i c e r s ’ r e f u s a l ’ t o  a l l o w  s h a r e h o l d e r  a c c e s s  t o  
c o r p o r a t i o n  b o o k s  a n d  r e c o r d s .

-  L o a n  g u a r a n t e e  f u n d  l i m i t e d  t o  s t a r t - u p  c o s t s  n o t  t o  e x c e e d  $5  
m i l  l i o n .

D e l e t e  S e c t i o n s  2 a n c  3 r e g a r d i n g  i n v e s t m e n t s  o f  GF s u r p l u s  o r  
p e r m a n e n t  f u n d  i n  AGSOC s e c u r i t i e s .  C o n s i d e r  a m en d m en t t o  AS 
37 . 10.070  t o  p r o h i b i t  u s e  o f  s u b s e c t i o n  t> f o r  i n v e s t m e n t  o f  GF 
s u r p l u s  i n  AGSOC. A ls o  d e l e t e  S e c .  9 w h ic h  w o u ld  e x e m p t AGSOC 
s e c u r i t i e s  f ro m  r e g i s t r a t i o n  u n d e r  t h e  A la s k a  S e c u r i t i e s  A c t 
o f  1959 a n d  f ro m  f i l i n g  o f  s a l e s  a n d  a d v e r t i s i n g  l i t e r a t u r e .

^ ^ P r o h i b i t  o f f i c e . s  a n d  e m p lo y e e s  c f  c o r p o r a t i o n  f ro m  s e r v i n g  o n  
b o a r d .

A d m i n i s t r a t i o n  w o r k in g  G ro u p  d e s i r e d  a c t i o n s  o r  a m e n d m e n ts :

G  S t a t u t o r y  r e s e r v a t i o n  b y  t n e  l e g i s l a t u r e  o f  t h e  r i g h t  t o  am end  
t h e  s t a t u t e  -  im p a i r m e n t  o f  c o n t r a c t s  i s s u e .

-  D e v e lo p m e n t  o f  e l e c t i o n  p r o c e d u r e s  f o r  t h e  B o a r d ,  i n c l u d i n g  
f i n a n c i n g  o f  p r o x y  f i g h t s ,  a c c e s s  t o  v o t i n g  l i s t s  a n d  m a i l i n g  
m a c h i n e r y ,  a n d  c o n s i d e r a t i o n  o f  a  r e g i o n a l i z e d  b o a r d .

-  S o l u t i o n  o f  " s i n g l e  c l a s s  o f  s t o c k "  i s s u e  c r e a t e d  b y  t h e  
v o t i n g  r i g h t s  o f  s h a r e s  h e l d  by  m i n o r s .



-  A s s e s s m e n t  o f  t h e  d e f i n i t i o n  o f  " r e s i d e n t "  p r o v i d e d  i n  t h e  
b i l l .

0
 A s s e s s m e n t  o f  p o t e n t i a l  f o r  t a x  l i a b i l i t y  o n  i n i t i a l  i s s u e  o r  
o t h e r w i s e  t o  b e  g r e a t e r  t h a n  d i v i d e n d .

-  C r i m i n a l  l i a b i l i t v  o f  d i r e c t o r s  i n  c e r t a i n  i n s t a n c e s .

P r o v i s i o n  f o r  c u m u l a t i v e  v o t i n g .  

TiC
- ^ ■ f T - i r i t a t i o n  o n  v o t i n g  t r u s t s ,

/ - R e q u i r e m e n t  t h a t  f e a s i b i l i t y  a n a l y s i s  a n d  o t h e r  i n f o r m a t i o n  b e  
^ - / p r o v i d e d  t o  t h e  G o v e r n o r  a n d  t h e  l e g i s l a t u r e  i n  s u f f i c i e n t  

t i m e  b e f o r e  a d e c i s i o n  i s  n e c e s s a r y  on  f i n a n c i a l  c r  o t h e r  
s t a t e  a i c .

-  D e t a i l s  o f  s h a r e h o l d e r  m e e t i n g s ,  i . e . ,  n o t i c e ,  l o c a t i o n ,  
q u o r u m .

^ ) L i m i t a t i o r .  c r  a s s i g n e m e r t  o f  d i v i d e n d  r i g h t s .

/ ^ L i m i t a t i o n  or. a b i l i t y  o f  c o r p o r a t i o n  t c  a c q u i r e  t r e a s u r y  
^  s h a r e s .

-  S h a r e h o l d e r s '  a b i l i t y  t o  am end  t h e  n u m b e r  a n c  t e r m s  o f  o f f i c e  
o f  t h e  B o a r d  o f  D i r e c t o r s .

-  D i r e c t o r s  s u b j e c t  t o  r e m o v a l  b y  S u p e r i o r  C o u r t  a t  s u i t  o f  100 
o r  m o re  s h a r e h o l d e r s  c r  A t t o r n e y  G e n e r a l  f o r  f r a u d u l e n t  o r  
d i s h o n e s t  a c t s  o r  g r o s s  a b u s e .

(~) L i m i t a t i o n  o f  o w n e r s h i p  t o  o n e  s h a r e .



MEMORANDUM

T o :  M6
F r o m : J e r r y  G a u c h e

R e : M a r k u p  Is s u e s  f o r  S t a t e  A f f a i r s

D a t e : A / 2 3 / 7 9

1, Q u e s t i o n  o f  w h e t h e r  p e t i t i o n  s i g n e d  b y  1 0 0  s h a r e h o l d e r s

IS TOO OPEN TO ABUSE AND WHETHER THE NUMBER OF SIGNATURES 

REQUIRED FOR SHAREHOLDER NOMINATIONS OR BALLOT ISSUES 

SHOULD BE SOME HIGHER NUMBER LIKE 5 0 0  OR 1, 0 0 0 ,

2, D i r e c t o r s  s h o u l d  b e  a b l e  t o  s u g g e s t  c h a n g e s  i n  b y l a w s  

T O  b e  v o t e d  o n  b y  t h e  s h a r e h o l d e r s  e v e n  t h o u g h  t h e  

s h a r e h o l d e r s  p r p o s e d  t h e  b y l a w , l u r k c v t l y  t h e  b i l l ,

AT FACE 18, LINE 2, RESTRICTS THE BOARD FROM MAKING SUCH 

PROPOSALS FOR ONE YEAR AFTER THE MEETING AT WHICH A 

SHAREHOLDER BYLAW WAS PROPOSED.

3, C o u l d  a l l o w  m o r e  o u t s i d e  d i r e c t o r s  a n d  s t i l l  a s s u r e  

A l a s k a n  c o n t r o l  b y  p r o v i d i n g  t h a t  a  q u o r u m  o f  t h e  b o a r d

MAY NOT BE CONSTITUTED WITHOUT A MAJORITY OF ALASKAN 

DIRECTORS (INSTEAD OF THE CURRENT TREATMENT OF REQUIRING 

THAT ONLY 1/A OF THE BOARD BE FROM OUTSIDE). BlLL AT 

PAGE 18 LINE 12.

A. A d d  c l a u s e  w h i c h  i n s u r e s  t h a t  l e g i s l a t i v e  d i s a p p r o v a l



Page 2

IF ARTICLES OR BYLAWS AND ANY LEGISLATIVE CHANGES 

TO THE GSOC CHAPTER WILL NOT AFFECT FINANCIAL 

COMMITMENTS OF THE CORPORATION. BILL SECTIONS 330

(p a g e  32) a n d  635 (p a g e  57).

Su g g e s t  t h a t  t o l i m i t  s h a r e  o w n e r s h i p  t o A l a s k a n s

PROVIDE DURING FIRST YEAR ANYONE CAN GET SHARES FREE 

OF CHARGE, AFTER FIRST YEAR AND UP TO YEAR SIX MUST 

PAY BOOK VALUE. BILL SECTION 7, PAGE 60/61.

N e w p r o v i s i o n s  o n a p p o i n t m e n t  of i n c o r p o r a t o r s ,

D i s c u s s r e m o v i n g  t h e l o b b i ^ st s e c t i o n  f r o m  t h e

COMMITTEE AMENDMENT REGARDING POLITICAL ACTI V i r  l S ,



Jam es \!!vn w ere able t»- create and  fund ihe Economic and D rs r  
opm cnt C orporation , a separate Swiss com pany, and pay S rjo .t 
to  D r. H ubert U ci*brnd . a Swiss a tto rney , to  stim ulate W ist ( ,c r 
man jet sales w ithout the knowledge o f  the hoard or, apparentlv. 
o ther senior executives

At j.M, chairm an Bert Cross and finances vice president Irwin 
H ansen ordered the com pany insurance departm ent to  pay out 
$509,000 for im aginary insurance and the bookkeeper to  fraudu­
len tly  record the paym ents as a “necessary and proper" business 
expense for tax purposes. A lthough the transactions lacked 
required  docum entation, they  were approved by both departm ents 
and later “verified" by I I 's k in s  and Sells, the ou tside auditor.

A shland O il C orporation’s chief executive officer, Orsvin E. 
A tk ins, involved at least eight executives in illegally generating and 
d istribu ting  $801,165 in dom estic political contribu tions, also w ith­
out question. N ot only was the board not inform ed until the  Spec­
ial Prosecutor’s Office and Internal R evenue Service com pelled 
A tkins to  d ribb le  out details of the  m isappropriation of funds, but 
E rnst and E rnst, A shland 's accountants, did not effectively inves­
tigate any  of half a dozen separate accounts it discovered that sug­
gested A shland 's illegal course o f action.

The Legal Basis of Management Power
T h e  legal basis for such a consolidation of pow er in the  hands of 
th e  corporation 's chief executive is the proxy election. A nnually the 
shareholders 1 ’"h publicly held corporation  arc given the oppor­
tun ity  of either attending a m eeting to  nom inate and elect directors 
or re tu rn ing  proxy cards to  m anagem ent o r its challengers signing 
over their right to  vote. Few shareholders personally attend meet­
ings. Sylvan Silver, a Reuters correspondent who covers over 100 
W ilm ington annual, m eetings each year, describes! representative 
1974 m eetings in an interview : A t C ities Service C om pany, the 
7“th largest industrial corporation w ith some 135,000 shareholders. 
25 shareholders actually attended the m eeting; El Paso N atural (•*» 
w ith 125,000 shareholders had 50 shareholders; at Coca Cola, the 
69th largest corporation w ith  70,000 shareholders, a j  sharchtJJer*
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*r<tuicii the  annual m eeting; at Bristol M eyers w ith 60,000 sharc- 
t>C!vr\ a like 25 shareholders appeared. Even “C am paign G M ,"  
the most publicized shareholder challenge of the  past tw o  decades, 
attracted no more than 3,000 o f  G eneral M otors’ 1,400,000 share­
holders, or roughly tw o-tenths of one percent.

T h u s , corporate d irectors are almost invariably chosen by 
written proxies. Act m anagem ent so totally dom inates the proxy 
m achinery that corporate elections have com e to  resem ble the So­
viet U nion 's euphem istic "C om m unist ballot"— that is, a ballot 
w hich lists only one slate o f candidates. A lthough federal and state 
laws require the annual perform ance of an elaborate scries of rituals 
p retending there is "corporate dem ocracy ," in 1973, 99.7 percent o f 
the directorial elections in our largest corporations w ere uncon- 
tested.

O f the 6,744 corporations required to  file data w ith the Securi­
ties and Exchange C om m ission, incum bent m anagem ent retained 
control in at least 6,734 com panies, o r 99.9 percent. In the 500 
largest industrial corporations—corporations w hich account for 
some 66 percent of the  sales of all industrial corporations in the 
U nited S tates— no incum bent m anagem ent was even challenged in 
1973. O ne-sided as these results arc, they arc entirely  typical for 
the largest business corporations. D uring  the t8 years for w hich 
data are available, 1956-73, m anagem ent has won 99.9 percent of 
all proxy solicitations in 10 out o f 18 years.

THE IIF.ST DEMOCRACY MONEY CAN BUY
T h e  key to  m anagem ent's hegem ony is m oney. Effectively, 

only incum bent m anagem ent can nom inate directors— because it 
has a nearly unlim ited pow er to  use corporate funds to  win board 
elections while opponents m ust p repare separate proxies and cam ­
paign literature entirely  at their ow n expense.

T here  is first m anagem ent's pow er tea prin t and post w ritten 
com m unications to  shareholders. In a typical proxy contest, m an­
agement will “follow up" its initial proxy solicitatior w ith a bom ­
bardment o f five to  ten  subsequent mailings. As attorneys Edw ard 
Aranow and H erb  E inhorn explain in the ir treatise, Proxy Contests 

fsr Corporate Control:
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Perhaps the most important aspect of the follow-up letter is its role in 
the all-important efforts of a soliciting group to secure \\\c latest dated proxy 
from a stockholder. It is iharactcristic of every proxy contest that a large 
number of stockholders will sign and return proxies to one faction and 
then change their minds and want to have their stock used for the opposing 
faction.

T h e  techniques o f  the  N o rth ern  States Pow er C om pany in 
1973 are illustrative. A t that tim e. N o rth ern  States Pow er C om ­
pany voluntarily  em ployed cum ulative voting, w hich m eant that 
onlv 7.2 percent o f outstanding shares was necessary to  elect one 
d irector to  N o rth e rn ’s 14-pcrson board. T roub led  by N o rth e rn ’s 
record on environm ental and consum er issues, a broadly based co­
alition of public interest groups called the C itizens’ Advocate for 
Public U tility  Responsibility (C A PU R ) nom inated M s. A oha 
Snaby, a form er M innesota state legislator, to  run  for director. 
T hese groups then successfully solicited the votes of over 14 per­
cent of all shareholders, or m ore than  tw ice the  votes necessary to 
elect her to  the board.

N o rth ern  States then bought back the  election. By soliciting 
proxies a second, and then a th ird  tim e, the  Pow er C om pany was 
able to  persuade (or confuse) the  shareholders of 71 percent o f the 
2.8 million shares cast for M s. Snaby to change their votes.

Larger, m ore experienced corporations arc usually less heavy- 
handed. T y p ica l!) , they  will begin a proxy cam paign w ith  a series 
of "build-up" letters prelim inary to  the  first proxy solicitation. In 
C am paign G M , G eneral M otors elevated this strategy to  a new pla­
teau by encasing the Project on C orporate R esponsibility’s single 
too-w ord proxy solicitation w ith in  a 21-page booklet specifically 
rebutting  each of the Project's charges. I he Project, of course, 
could never afford to  respond to G M ’s can,) aign. 1 he postage 
costs o f soliciting G M ’s 1,400,000 sharcholdc alone would have 
exceeded $100,000. T h e  cost of prin ting a docu lent com parable to 
G M ’s 21-page booklet, mailing it ou t, accom panied b y  a proxv 
statem ent, a proxy card, and a stam ped re tu rn  envelope to ca b 
shareholder m ight have tu n  as high as $500,000.

N o r is it likely that the  Project or any o ther outside vhao* 
holder could m atch G M ’s ability to  hire "professional” proxy
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tors such as G corgcson & C om pany, which can deploy u p  to  too 
vtlicitors th roughout the  coun try  to personally contact share­
holders, give them  a cam paign speech, and urge them  to  retu rn  
their proxies. By daily tabulation of returned  proxies, p r fcssional 
solicitors are able to  identify  on a day-by-day basis the largest 
blocks o f stock outstanding w hich have yet to  re tu rn  a favorable 
vote.

M anagem ent's "arm y" in a proxy contest s ill also include at­
torneys to  prepare necessary docum ents for the  SE C  and distract 
the opposition w ith costly litigation; accountants and statisticians 
to  prepare the most self-serving financial analysis allowable; and 
public relations adv:sors to  p repare advertisem ents for trade jour­
nals and the financial section of m ajor new spapers. In the past 25 
years there have been no m ore than a dozen instances in w hich in­
surgents have been able to  m atch m anagem ent expenses in a major 
proxy fight. O ver the past decade, only  the M G M  proxy contest of 
1967 has seen insurgents m atch m anagem ent expenses in a large 
corporation’s proxy contest for control.

A second advantage— and one that no outsider can m atch— is 
m anagem ent’s ability to  use corporate personnel on its ow n behalf. 
Clerical help and clerical facilities including prin ting  presses, pho­
tocopying m achines, and addressing m achines are invariably em ­
ployed. Salespersons skilled in talking to  custom ers arc frequently  
assigned to  the  telephones to  answ er inquiries and to  supplem ent 
the professional proxy solicitors by  making direct calls to  share­
holders. M oreover, senior executives can lie assigned to  telephone 
particularly im portant shareholders w ho may f  ;  im pressed by the 
personal call o f a top  executive.

S tate corporations law has done nothing to  correct this in­
equality o f corporate resources. A lthough leading cases in Dela­
ware and N ew  York have engaged in m uch gnashing o f  teeth about 
limiting m anagem ent expenditures to: (a) proxy contests involving a 
policy" issue, (b) expenditures necessary to  inform  shareholders 

d»out the "policy" issue, and/or (c) "reasonable” expenses—n o  dcci- 
»**i sn c c  1907 in cither jurisdiction has denied m anagem ent the 
p, o»cr to  cvprrvl corporate funds or use corporate personnel cx- 
•« ly  a t management chooses. Even such seem ingly "unreasonable"
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expenditures as public relations counsel, “en terta inm ents," char­
tered airlines, lim ousines, and th e  inu 'rec t cost to  the corporation 
o f using officers and cm ph • »es on behalf o f an incum bent director 
slate have survived j ’dicial uuny . By contrast, state courts have 
firm ly established the rule m surgents, unlike m anagem ent, arc 
not entitled  to  reim bursem ent of any cam paign expenses as a m at­
ter of right. Challengers m ust defray all the ir ow n expenses, w ith 
the  single slim hope of later l>cing reim bursed i f  they arc successful 
and the stockholders approve.

MANAGEMENT CONTROL OK INFORMATION
M anagem ent's grip on corporate pow er is tightened by its au­

thority  to  prin t and d istribu te  annual, quarterly , and other reports 
to  shareholders. Besides the  formal proxy statem ent, these reports 
usually em body the only detailed inform ation shareholders receive 
about the ir corporation.

N either state nor federal law places any m eaningful restric­
tions on the am ount of m oney m anagem ent may spcnu reporting  to 
shareholders. SE C  Proxy Rules do require certification of financial 
statem ents. I'hc report, how ever, "m ay l»e in any form deem ed 
suitable by the  m anagem ent" and is not subject to  the same stan­
dards of tru thfulness that the text o f a proxy solicitation is sub­
jected to. C onsequently , though every word o f an insurgent share­
holder's com m unications w ith o ther shareholders m ay lie 
challenged if it is arguably “I; »c or m isleading,” most management 
reports arc subject to  no textual regulation whatever.

U nfortunately , m anagem ent reports are frequently  “fal.e and 
m isleading." T h ey  a i e  often  w ritten  in an upbeat public relations 
jargon w hich em phasizes “positive" aspects o f the past business 
year while rationalizing or ignoring m anagem ent mistakes, financial 
losses, co tporatc  or cxceutiv«* crim inal violations, o r civil actions 
successfully prosecuted against the  corporation. F requently , a 
m uch as half of the text of : ,1 annual report is represented by over­
sized c h a n ',  colored illus’.a tions, and kindred public relations pm- 
m ickry.

T h ere  is often little difference betw een the text of a failing cr# 
poration 's annual report and a healthy co rpo ra tions report !•< rs
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ample, although subsequent congressional testim ony m ade clear 
that Lockheed would have gone bankrupt unless it received an 
em ergency loan guarantee from  the federal governm ent, I^ock- 
hccd’s ir/>9 annual report managed to  ignore the prom inent debate 
in Congress over w hether the federal governm ent should “bail ou t” 
the firm. Instead shareholders read the folio* ,.ig:

It is disappointing to have to record a net loss for the year. Yet set­
backs like this arc singularly possible in an industry so dependent cpon 
government polic) and the ebb and flow of domestic and international de­
velopments.

We have experienced them before and in each ease have emerged 
stronger than ever. vVc arc confident this will be so again. We say this not 
out of easy optimism bur from the knowledge that we have many broadly 
based defense and commercial programs with high business potential and 
that we arc expending much technical effort to meet the nation's future 
needs

T h e  report then spent six pages suggesting that Lockheed's finan­
cial difficulties were primarily the result o f contractual m isunder­
standings w ith the federal governm ent. It strongly suggested that 
the federal governm ent would com prom ise in these disputes. It was 
only after the  Senate voted an Em ergency Loan G uarantee by  the 
razor-thin m argin of 49-48 in August 1971 that Ijockhccd reported 
to its sh. ' alders that w ithout this congressional subsidy the cor­
poration would have collapsed.

A sim ilar lack of veracity appeared in the 1973 A nnual Report 
of the Franklin N ew  York C orporation, whose principal subsidiary 
was the Franklin N ational Hank, the largest state hank ever to  fail 
in the U nited States. Just a few m onths liefore the C om ptroller 
declared the Franklin N ational Bank insolvent, the corporation 's 
management reported to its shareholders that “ In 1973 Franklin 
crossed an im portant threshold so that it is now in a position to  
•nose f< rw ard  in establishing itself as a major w orldwide financial 
■nttitution and a leading money center banking operation .” N o ­
where in the report was any m ention made of the foreign currency 

or im provident real estate loans which four m onths 
4'<t caused the bank's dem ise. T h is was a serious om ission, for the 
>"T»^ !fr»nce id financial loss caused by Franklin’s collapse was



absorbed by the sharcholdcr-rcadcrs o f this report, not the manage­
m ent o r the public relations firm w hich w rote it. T hese share - 
holdcr-rcadcrs were given absolutely no w arning of w hat was com­
ing. no opportunity  to  even their prerogative to change 
m anagem ent or to vote a m ore tinu  dissolution.

N o r can insurgent sh a reh o ld e r btain much additional infor­
mation from their ow n corporation w hen they prepare tor a proxy 
challenge. T hey  lack the legal tools to  gain access to  live interview s 
w ith corporate executives, board m eetings, or m em oranda which 
could docum ent internal debate, m anagem ent error, derogations of 
law . sloppy execution of policy, o r even the content of m anage­
m ent's policy formulations.

All o f which is a bizarre com m entary on the Securities and 
Exchange Com m ission. T h e  federal security laws em phasize disclo­
sure. 1 he Com m ission has claimed that its Proxy Rules “represent 
an effective contribution to  corporate dem ocracy" because disclo­
sure enables individual investors to  exercise some m easure of con­
trol over the management of their corporation. A lthough the Se­
curities and Exchange Act of i<)j^ autltoriz.es the SEC  to require 
annual and quarterly  reports, including the au thority  to  prescribe 
“the item s or details to  lie show n in the balance sheet and the earn­
ings statem ent . . . shareholders can not compel their corpora­
tion to give a product line or division accounting so as to  uncover 
unprofitable operations. Specific m anagem ent mistakes may thus 
lie subm erged in consolidated financial reports. Shareholders may 
wish to  know w hether executives arc using expense accounts im ­
properly or arc being indemnified for certain  civil or crim inal liabil­
ities. T h ey  cannot find out. T h ey  may w ish to  read m inutes of the 
m eetings of corporate directors— whom  they elect—or repotts '<f 
decisions by executives respecting corporate p roperty— which 
shareholders ow n. U nder federal securities laws, they have no legal 
rights to  do so.

U nder state statutory law, shareholders theoretically ha*r 
b n u d  rights to  examine corporate records. State statutes typical-* 
authorize inspection of shareholder lists— w ithout which a sh*ft* 
holder could n«4 cscn begin a proxy solicitation—and “other 
and records." Hut th o  access is n rrum w rribn l by legal t*S' **
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mcnts o f "good faith ,” "proper purpose." and m inim um  share ow n­
ership. as well as ample opportunities for m anagem ent to  delay 
compliance with legitimate shareholder dem ands by  forcing expen­
sive court tests.

Almost invariably shareholders presail in court battles to  se­
cure a shareholder list, for, as a leading Pennsylvania decision pu t 
it, “ . . . the  right to  exam ine the stockholders' list is a basic privi­
lege o f every stockholder of a corporation and should t*c given the 
widest recognition as fundam ental to  corporate dem ocracy.” But 
the courts are reluctant tc enforce shareholder dem ands for o ther 
inform ation. D octrinally , this has been rationalized as deterring  ex­
cessive “stockholder agitation.” T h e  Suprem e C ourt o f M innesota 
ra ther m elodram atically explained w hy in the leading case o f State 
Ex rtl. Pillsbury v. Honeywell:

In terms of the corporate norm, inspection is merely the act of the 
concerned owner checking on what i? in pan his property. In the context 
of the large firm, inqxetion can lie more akin to a weapon in corporate 
warfare. The effectiveness of the weapon is considerable: “considering the 
huge size of many modern corporations and the necessarily complicated 
nature of their h<x>kkccping, it is plain that to permit thousands of share- 

I holders to roam at will through their records will render impossible not 
only any attempt to keep their records efficiently, but the proper carry ing 
on of their business.” . . . Because the power to inspect may l*c the power 
to destroy, it is imporunt that only those with a bona fide interest in the 
corporation enjoy the power. . . .

A larm ing as the  specter o f “thousands of shareholders roam ing 
at will" through once efficient corporations may lie, it can only be 
c injured up by courts so cunning as to  overlook their inherent 
judicial pow er to  restrict any shareholder access to  corporate data 
to reasonable num bers o f  shareholders at reasonable tim es and rca- 
finable places. Yet phantom  or not, this rationale has been em ­
ployed  in recent decisions to deny one A& P shareholder access to 
,h-c m inutes of lioard meetings and inform ation relevant to  store 
th in g s ;  to  deny  Ralston Purina shareholders access to  m onthly 
k* tn analyses em ployed by m anagement- and to  deny  share- 

'et\ o f  c .u lf  Sulphur Corporation inform ation concerning a firm 
•  'S  * fitch Ciulf proposed to  merge.
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MANAGEMENT CONTROL OK THE LAW
M anagem ent pow er is fu rther entrenched by three significant 

legal advantages.
F irst, in approxim ately 90 percent ol all It. ge industrial cor­

porations, cum ulative voting is not required. In these corporations, 
a mini.. ..y  o f shareholders—even a m inority as substantial as 49.9 
percent— may be precluded from  electing even one director to  the 
board.

U nder cum ulative voting, each shareholder is entitled to 
votes equal to  the num ber of his or her shares m ultiplied by the 
num ber o f directors to  be elected. T h e  shareholder may cast all 
his or her votes for a single candidate or d istribu te  them  among 
tw o or m ore candidates as he o r she secs fit. C um ulative voting, 
therefore, helps to  protect the financial interest o f  m inority  share­
holders by  assuring them  voice on the board o f d irectors. A nd it 
protects th c political interest if m inority shareholders. For w ithout 
cum ulative voting, the tendency o f large industrial corporations 
to  perpetuate  one-party  rule is pow erfully enhanced. As Pro­
fessor C hjrlcx  M. W illiams dem onstrated after analyzing proxy 
contests for the years 1043-1948, corporations w ith cum ulative 
voting w ere more than f" ice as likely to  have proxy contests as 
those w ithout.

Because of these benefits, cum ulative voting has enjoyed con­
siderable popularity . From  1870, when Illinois became the first 
state to  require cum ulative voting, until 1955. 23 states had es­
tablished absolute- requirem ents for cum ulative voting. A ddi­
tionally , federal law requires cum ulative voting for over 5,000 
banks subject to  the Federal H jnking Act of 1933 (although the in­
tent of this law has often tx-cn frustrated  by bank holding company 
structures); and the Securities and Exchange Com m ission has con­
sistently required cum ulative voting for corporations subject to the 
Public U tility  Molding Net of 1935 and corporations undergoing 
reorganization under C hapter X of the  B ankruptcy '  t. As an at­
torney snapped in 1950 in frustration at Wise*- isin's refusal 
enact cum ulative voting, “C um ulative voting is -o  ohsiousls in ac* 
cord w ith «Hir basic political philosophy « /  group represents*** 
and the party  system  that it is difficult to  understand the »

tore 's repeated rejection of it, except in term s of a response to  the 
pressure of corporate m anagem ent’s in terest."

U nfortunately , "the pressure of corporate m anagem ent’s in ter­
est” often dix-s prevail in state corporation law. Between 1955 and 
1972, li c states dropped m andatory cum ulative voting. In 1973, 
M ichigan changed from  m andatory  to  perm issive cum ulative vot­
ing; in 1974 both California and O h io  considered -b u t d id  not 
enact— sim ilar legislation. T o d ay , in D elaw are, as well as 32 o ther 
states, cum ulative voting is not required . T ru e , in most o f  these 
states, cum ulative voting is perm itted . In practice, how ever, per­
missive cum ulative voting offers little bu t an illusory right. S tudies 
by Professor W il'iam s in 1951 and the C onference Board in 1973 
indicate that only about 15 percent of the  corporations in states 
w ith perm issive cum ulative voting have provided for this right.

A nd even in those few corporations sshich voluntarilv  institu te  
cum ulative voting, most states provide am ple devices to  subvert it. 
A lthough cum ulative voting aims to  prevent a sim ple m ajority from  
m aintaining absolute corporate control, D elaw are perm its a sim ple 
m ajority to  am end the corporate charter to  repeal cum ulative vot­
ing A nu Delaware and some 42 other jurisdictions allow the “clas­
sification of the Imard o f d irectors. This device reduces to  one 
(hire! or one half the num ber of directors required  to  stand for elec­
tion anually and thus increases the m inim um  vote necessary to 
elect a director.

M anagem ent's second legal edge is its pow er to  issue nonvot­
ing stix'k or classes of stix‘k w ith unequal voting rights. For ex­
am ple, prior to  D ecem ber 1, 1955, there w ere three classes o f stock 
in Ford M otor G im pany : com m on, Class A , and Class B. O nly  the 
Class B shares (4 .9 4  percent o f  total equ ity ), all of w hich w ere 
owned by Ford family interests, were en titled  to  vote.

O n ly  Illinois and a few other states forbid the issuance of 
classes or series of stock w ithout voting rights. But the refusal of 
b a h  the N ew  York Stock Exchange and the Am erican Stock Ex­
change to  list corporations w ith nonvilting stock has substantially  
reduced the num ber of corporations w hich may totally eviscerate 
shareholder suffrage, although neither exchange actively enforces 
«qual soring rights.

Ih e  third sta tu tory  device for im pairing shareholder suffrage
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righ ts is a provision com m on t«» the law o f Delaware a rd  ip. 
paren tlv  every o ther jurisdiction requiring  the suhm bsinn of prow  
m aterials only to  shareholders of record. T h is innocent sounding 
requirem ent effectively disenfranchises approxim ately 50 percent 
of the beneficial ow ners o f corporate stock in the largest industrial 
corporations. For approxim ately 50 percent of the stock in the 
1,800 com panies traded on the N ew  York Stock Exchange is held 
bv m utual funds, life insurance or property  and casualty insurance 
com panies, private pension funds (usually adm inistered through 
com m ercial bank t r u r  departm ents), state and local pension funds, 
foundations, university endow m ent funds or o ther institutional in­
vestors. I he result is a m ockery of shareholder dem ocracy: Approx­
imately <0 percent of the votes in our largest industrial corporations are 
cast t>y financial intermediaries—not the real owners.

T hese  institu tional shareholders provide virtually no check to 
co rporate  m anagem ent. Most financial institutions, according to  the 
S E C ’s 1971 Institutional Investor Study, follow w hat is know n as 
“T h e  Wall Street Rule”: A n investm ent in a business corporation is 
considered an investm ent in that corporation’s m anagem ent; if the 
financial institu tion  ceases to  like what m anagem ent is doing, the 
institu tion  sells the stock. By exam ining the voting practices of 215 
large institu tions betw een January  I. io*7 and Septem ber 30, 
1969, the  SE C  determ ined that approxim ately 30 percent of these 
institu tions always voted for managem ent (in elections o ther than 
votes for directors). For the rcn fining institutions, both voting 
against m anagem ent and abstention were fo md "to be a relatively 
infrequent phenom enon." For example . only instances did 
anv of the 215 institu tions vote against an acquisition favored by 
m anagem ent, "a m iniscule fraction o f such transactions."

T h e  SF.C co lucted its study  before the proliferation of share­
holder proposals directed at social issues and precipitated by C am ­
paign C M . In the past five years, some financial institutions have 
established formal procedures to consider shareholder public policy 
or ethical proposals. A ccording to  new sletters published by the 
Council on Economic Priorities and the Investor Responsibility 
Research C en ter, a small num ber of church-related funds, founda­
tions, and universities have supported shareholder proposals re­
specting disclosure of political contributions; w ithdraw al from
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s. «i*h Sfrica. Rhodesia, or N am ibia; opposition to  m ilitary  p ro ­
d u c tio n ; o r review of corporate safety, environm ent, occupational 
discrim ination, or com m unity program s. Since most institutional 
sh a res  are voted by banks, insurance com panies, and m utual funds, 
and these financial institutions have show n only a negligibly greater 
willingness to  oppose m anagem ent, the  overall pa ttern  o f institu ­
tional voting has changed little in the past five years.

m a n a g e m e n t  c o n t r o l  ok  OTHER FUNDAMENTAL 
DECISION-MAKING

I listorically , shareholders controlled the  business corporation 
r ot only through the election of d irectors bu t ’ Iso th rough share­
holders’ pow er to initiate and vote upon all tunc ncntal changes in 
the character of the  corporation. M anagem ent's ability  to  initiate 
change was carefully circum scribed by requiring tw o-th irds or 
th ree-fourths affirmative votes for charter am endm ents, bylaw  
changes, m ergers, sales of assets, stock issuance, recapitalization, or 
dissolution and was fu rther lim ited by shareholder appraisal and 
prcei ptivc rights.

L’ndcr D elaw are's G eneral C orporation Law , shareholders 
have lost nearly all pow er to  initiate corporate change. O n ly  the 
board o f directors may propose charter am endm ents, a m erger, or a 
sale of assets. T h e  SEC  Proxy Rules com plem ent D elaw are's cor- 
p u r .u io n  law by denying  shareholders opportun ity  to  com m unicate 
opposition to  m anagem ent proposals or to  suggest m odifications in 
m anagem ent's formal proxy proposals.

T h is rout has Ik-co substantially replicated in all o ther leading 
chartering states. Indeed, the  trend  of recent revisions to  state cor­
poration law has been to  attem pt to  deny the shareholder any vote 
at all! M odern corporate draftsm en invariably w rite sho rt, purely 
formal cc.tificatcs of incorporation and then place most of a cor­
poration 's actual governing rules in its bylaw s, which the certificate 
establishes can lie revised by the corporation’s directors w ithout 
any shareholder vote. F» exam ple, w hen I T T  rcincorporated in 
Delaware in 1967, it d id  so by creating a D elaw are corporation 
called the “ D cL itt C orporation" and by then  m erging IT T , pre­
viously a M aryland corporation, in to  D cLitt. T h e  certificate o f  in­
corporation o f D cCitt was only iVi pages long. It reads in toto:


