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J a nua ry 30, 1979

The Honorable Ted Stevens 
United States Senate 
260 Russell Building 
Washin gto . 20510

Dear Sena S e v e n s :

On behalf of the State of Alaska, I strongly urge your 
support for favorable a c t i o n  on a bill similar to S. 291, 
w h i c h  you introduced on J a n u a r y  18, 1977. S. 291 
w ould amend the Shipping Act  of 1616 (46 U.S.C. 801) 
in order to provide that a state, the District of Columbia, 
the C o m m o n w e a l t h  of Puerto Rico, and a territory of the 
United States shall be consid e r e d  to be a c i t i z e n  of the 
United States for the purposes of such act.

The bill, if it had passed, would have allowed any state, 
Alaska included, to proceed to create and hold preferred 
ship mortgages.

The amendment of 46 U.S.C. 801 would c o m p l e t e l y  c o v e r  our 
needs since 46 U.S.C. 9 2 2 ( a ) (5) refers back to 46 U.S.C. 
888, w h i c h  in turn refers back to 46 U.S.C. 801-803 for 
the d efini t i o n  of a citizen. Moreover, the amendment 
of 46 U.S.C. 801 would cover a state's o w n e r s h i p  interest 
as well as m o r t g a g e  interest in a vessel in the event 
a preferred ship's m o r t g a g e  had to be foreclosed.

I sincerely a p p r e c i a t e  this o p p o r t u n i t y  to present my 
views on S. 291, and urge your support for similar 
legislation during the c u r r e n t  s e s s t n  of Congress.
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To  amend the Sh ipp ing Act, 1916, in  order to provide that a .State, the D istric t of 
Co lum b ia , the Commonwealth of Puerto R ico , and a tei ritory or possession 
of the United States shall be considered a c itizen of the Un ited States for the 
purposes of such Act.

IN THE SENATE OF THE UNITED STATES
J a n u a r y  29 (legislative day, J a n u a r y  15), 1979

Mr. S t f v e n h  introduced the fo llow ing bill; wh ich was read tw ice and referred to 
the Comm ittee on Commerce, Science, and Transportation

1

A BILLTo amend the Shipping A ct, 1916, in order to provide that a State, the District of Columbia, the Commonwealth of Puerto Rico, and a territory or possession of the United States shall be considered a citizen of the United States for the purposes of such Act.
1 l ie  i l enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,3 That section 1 of the Shipping Act, 1916 (46 U .S .C . 801), is4 uim nded by adding the following definition: "T he term ‘citi-5 zen of the I'nitcd States' also includes a State, the District of6 Colum bia, the Commonwealth of Puerto Rico, and n territory
7 or j»o'i*u'>*ion of the I'nitcd States".
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Attorneys at Law

-AY H ZVAAC* gMM Of CAl*OPWA CENTER
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h£N«* HCWAK3 "APPEI,:« SEATTLE WASHINGTON 9*!<M

March 17, 1978 *•«*»*
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Pete Jeans, Director 
Division of Business Loans 
Depart ment o f  C o m m e r c e  and

Econo m i c  D e v e l o p m e n t  D E P A R R m  OF C D ' U W P

P o u c h  E E  D i v i s io n  OF e u s iN M o
Juneau, A l as ka 99811 Lo a n s  S

Re: C o m m e r c i a l  Fishing Loan Program,
A laska Statutes §§ 16.10.30 0-.370

Dear Mr. Jeans:

Yo u  have asked us to d e t e rmin e w h e t h e r  vessel 
mortgages held by the A l a s k a  State Devel o p m e n t  Corporation,
(the "Corporation"), w o u l d  be valid p r e f err ed ship m ortgages .
We have reviewed the State enabling legislation d e s c r i b i n g  
the o p e r a t i o n  of the Corporation, the Shipp ing Act of 1916, 
as amended, the Ship M o r t g a g e  Act of 1920, as amended, (both 
codif i e d  in Title 46 of the U.S. Code), and the legisla tive 
histories and federal court interpretat ions of the two 
federal statuter. For the reasons set forth below, w e  are 
not able to assure you w i t h  c e r t ainty that vessel m o r t g a g e s  
held by the C o r p o r a t i o n  will be valid p r e f erred ship mortgages.

We began by consi d e r i n g  w h e t h e r  ship m o r t gages 
held by the Corpo r a t i o n  w o u l d  be "/alid" in the first in? ance. 
We next cons id e r e d  w h e t h e r  the mortgages, if valid, w o u l d  be 
entitled to the "preferred" status set out in the Ship 
M o r tgage Act. S e ction  1 of this letter d i s c u s s e s  the v a l i d i t y  
of the propo s e d  mortgages, Section 2 relates to their p r e f e r r e d  
status, and Section 3 contains our recommendations.

S e c tion it V a l idit y

T w o  sections of the S h i pping A c t  discu ss the 
v a l i d i t y  of ship mortgages. Both sections p r o h i b i t  m o r t g a g e s  
of U.S. flag vessels to non-citizens. Each of the two 
statutory sections renders prohib ited mort gages invalid and 
provides substantial criminal penalties for violators. The 
two sections are 46 USC SS 808 and 835.
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Section 808 of Title 46 of the U.S. Code (§ 9 of 
the Shipping Act) provides in part that:

"...it shall be unlawful, w i t h o u t  the approval of 
the Sec retary of Commerce, to sell, mortgage, 
lease, charter, deliver, or in any m a n n e r  transfer...
to any person not a c i t izen of the U nited States...
any vessel or any interest therein owned in whole 
or in par t by a citizen  of the U nited States and 
d o c u m e n t e d  under the laws of the United States..."

Section 835 of Title 46 (§37 of the Shipping Act) 
provides in part that:

"...during any national emergenjy, the ex istence 
of w h i c h  is c iclared by p r o c l a m a t i o n  of the 
President, it shall be unlawful, w i t h o u t  first 
o b t a ining  the approval of the S e c r etary of C o m m e r c e . . .to 
sell, mortgage, lease, charter, deliver, or in any 
m a n n e r  transfer, or agree to sell, mortgage, 
lease, charter, deliver, or in any m anner  transfer,
to any p e rson not a citizen of the United S t a t e s . . . a n y
vessel d o c u m e n t e d  under the laws of the United 
States, or any interest therein..."

At the present time a P r e s i d e n t i a l l y  proclaimed state of 
national emergen cy is in effect.

uoth of the statutes referred to above prohibit 
the granting of vessel m o r t gage s to any p e rson who is not a 
"citizen of the United States." 46 USC § T)2 (§ 2 of the'
Shipping Act) is the s t a t u t o r y  section w h i c  . defin es the 
"citizenship" of a c o r p o r a t e  m o r t g a g e e  for both 46 USC §§
8C8 and 835. Section 802 provides, in p e r t i n e n t  part, that:

"(a) W i t h i n  the m e aning of this chapter no 
c o r p o r a t i o n . . .shall be d e e m e d  a citizen of the 
United States unless the c ontrolling  interest 
therein is o w n e d  by citizens of the United States, 
and...u nless its president or other chief execu tive 
officer  and the chairman of its board of d i r e ctor! 
are citizens of the United States and unless no 
more of its d i r e c t o r s  than a m i n o r i t y  of the 
number n e c e s s a r y  to const itute a q u o r u m  are n o n­
citizens and the c orpor a t i o n  itself is organized 
under the laws of the United States or of a S a t e , 
Territory, Dist ict, or possession thereof...
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(b) The c o n t r o l l i n g  interest in a corporation  
shall not be d eemed to be owned by citizens of the 
United States (a) if the title to a m a j o r i t y  of 
the stock thereof is not vested in such citizens 
free from any trust or fiduciary oblig a t i o n  in 
favor of any p er son not a citizen of the United 
States; or (b) if the m a j o r i t y  of the v o ting power 
in such c o r p o r a t i o n  is not v ested in citizens of 
the U n i t e d  States; or (c) if through any contract 
or u n d e r s t a n d i n g  it is so arrange d that the 
m a j o r i t y  of the v o ting  power m a y  be exercised, 
di r e c t l y  or indirectly, in behalf of any person 
w h o  is not a c i t i z e n  of the United States; or, (d) 
if by any ot her m e a n s  w h a t s o e v e r  control of the 
c o r p o r a t i o n  is confe r r e d  upon or perm i t t e d  to be 
exerc i s e d  by any person w h o  is not a citizen of 
the United States.**

The quest i o n  become s w h e t h e r  the C o r p o r a t i o n  meets 
the requi rements of S e ction 802. In order to do so, the 
C o r p o r a t i o n  would have to show, pursuant to § 802(a), th?t 
(1) its P r e s i d e n t  is a c i t i z e n  of the United States, (2) its 
Ch a ir man of the Board of Director s is a citizen of the 
Unitsd States, (3) the number of n o n-citiz en3 on the Board 
are less than the n u m b e r  neces sary to constitute a quorum, 
and (4) the C o r p o r a t i o n  is o r g a n i z e d  under the laws of a 
State. It appears to us that the Corpor a t i o n  can comply 
w i t h  these requirements.

S e c tion 802, however, contains an additional 
"controlling interest" test defined p r i m a rily in S 802(b) 
w hich requires the C o r p o r a t i o n  to shov what the C o r p orati on's 
voting power is not e x e r c i s e d  in behalf of a non-citizen. 
Since the voting power of the Corpor a t i o n  is exerc ised in 
behalf of the State itself, w e  are faced w i t h  the problem 
posed o r i g i n a l l y  by the A l ask a Attorney General in that it 
is not clear that the State is a citizen.

The rather spe ci f i c  provisions of Section 802 
together w i t h  o t h e r  relevant sections of the Shipping Act, 
lend little support to the argument that a State should be 
considered a c i t i z e n  of the United States. If anything, the 
language and the l egisl a t i v e  history indicate that the 
C o n g r e s s  was simply not thinking of States when it enacted 
the statute.
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Additionally, we have found no reported court 
cases w h i c h  discuss whether a State is a citizen of the 
United States for purposes of Section 302. The only federal 
cases on the general question of State citize n s h i p  involve 
o ther sections of federal law unrelated to the Shipping Act.
In those unrelated cases, however, the courts have c o n s i s­
tently held that a State is not a "citizen," Illinois vs.
City of M i l w a u k e e , W i s c o n s i n , 406 U.S. 91 (1972).

We conclude that the C o rporat ion does not c l early 
q u a l i f y  as a U.S. citizen and thus ship mortgages held by 
the Corpo r a t i o n  m a y  be invalid. To summarize:

1. The citiz e n s h i p  of the C orporatio n turns on 
the citize n s h i p  of the party in whose favor the corporate 
v oting power is exercised, i.e., the State;

2. It is not clear that the State is a citizen;
and

.3. Therefore, it is not clear that the C o r p o r a­
tion is a citizen.

The Secretary of Commerce can, however, apprc 'e an 
o t h e r w i s e  p rohibited mortg a g e  to a non-citizen. The a u t h or ity 
for this approval is found in both 46 USC §§ 808 and 835.
That special approval could be sought and possibly o b t a i n e d  
on a blanket basis from the Secretary. Since the policy 
b ehin d Sections 808 and 835 was to insure that aliens not 
o b t a i n  significant o w n e r s h i p  interests in v e ssels docume nted 
under U.S. laws, w e  are confident that the Se cretary w ould 
look favorably upon a request for approval because  the 
propose d mortgages c e r t a i n l y  are not contrary to che p olicy 
of the Act. If the request w e r e  made and approval obtained, 
the mortgages w o u l d  thereafter be valid.

S e ction 2: Preferred Status

While the Corpor a t i o n ' s  mortg ages w o u l d  be valid 
if the approval of the Secretary of Commerce were obtained, 
they w o u l d  not be e n t itled to first-lien pref erred status 
unless the provisions of the Ship M ortgage Act were satisfied. 
46 USC S 922 (5 30 of the Ship Mo rtgage Act) provides in 
perti n e n t  part:
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"A valid m o r tga ge w h i c h . ..includes the whole of 
any vessel of the United S t a t e s ... shall have... 
preferr ed s tatus...if -

(t]he m o r t g agee is a c i tizen of the United 
States and for the purposes of this section 
the Reconstr uction Fina nce Corpo r a t i o n  shall, 
in additio n to those d e s i g n a t e d  in sections
888 and 802 of this title, be deemed a
citizen of the United States."

The preferred status of the C o r porat ion's mor tgages 
thus depends again on the c itize n s h i p  def ini t i o n  in 46 USC §
802 (§ 888 merely refers to § 802). As we set out in the
first part of this letter, it is not clea r that the C o r p o r a­
tion is a citizen for purposes of Secti on 802 and therefore 
we are not able to assure you that the mortgages will enjoy 
preferred status even if made "valid" by approval by the 
Secretary of Commerce. As you can see by comparing the text 
of § 922 to the texts of §§ 808 an 1 835, the Secretary of 
C o m m erce does not have statutory a ithority to grant preferred 
status to mo rtgages (5 922) in the -ame fashion as she can 
validate o t h e rwi se unlawful m ortg a g e s  (§5 808 and 835).

Section  3: R e c o m m e n d a t i o n s

Several avenues are open to the State. The avenues 
(which are not m u t ually exclusive) are: administrative,
judicial, legislative, and contractual.

Administratively, an appl ic a t i o n  to the Secretary 
of Co mmerce could be made asking for approval of the mortg a g e s  
themselves pursuant to 46 USC S§ 308 and/or 835. Simultaneously, 
the S e c r et ary could be asked to grant p referred status to 
the m o r t gage s as a m atter of general a d m i n ist rative discretion.
As we indicated above, w e  3uapect that the Sec retary would 
approve the mortgages pursu ant to 46 USC SS 808 and/or 835.
We have no w a y  of predicting w h e t h e r  the Sec retary would 
also grant preferred status to the m o r t g a g e s  although we are 
not confident  that she w o u l d  react favorably. The defe ct in 
the approach is that even if the Secretar y did d esignate the 
mortga ges as preferred, the de sign a t i o n  m ight not survive 
subsequent cha llenge because the S e c r etary has no statutory 
authority to grant preferred status to otherwis e non-pref erred 
mortgages. Such a d e s i g n a t i o n  would have little or no 
effect. We do not recommend the a d m i n i s t r a t i v e  approach.
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Judicially, an effort could be made to o b tain  a 1
declara tory judgment from a federal court c lar ifying the :
status of the Cor poration (or the State) as a citizen. It 
is d ifficult to predict wh at the outcome of such a lawsuit 
would be. This appro ach suffers from a similar defect as 
the administrative approach in that, even if successful, a 
subsequent challenge to a m ortg a g e  might reach a d i f f eren t 
result because the declar a t o r y  judgment w o u l d  serve as 
precedent b ut would  not n e cessarily be binding. In addition, 
the judicial avenue w o u l d  be time consuming; we do not 
recommend it.

The legislative approach is more simple, and w ould 
be entirely satisfactory if successful. The appro ach involves 
seeking a legislative change in Title 46 of the U.S. Code 
such that the States of the United States w ere clearly 
included w i t hin the citizen category. Changes in federal 
law are, of course, not achieved w i t h o u t  some difficulty, 
and we are mindful that the avenue has already been tried 
without success. Nevertheless, the change should be non- 
controversial and many Senators and Con gr e s s m e n  interested 
in maritime and fisheries m a tter s w o u l d  likely be interested 
in offering their srpport. If the am endment wer e obtained, 
t1 e State itself could freely take valid preferred ship 
mortgages and could operate its commercial fishing loan 
program Jree from constraints. We recommend that you attempt 
to obtain the amendment because it would provide a comple te 
solution and because we think the Congress w o u l d  react 
favorably. We es timate that the legislative approac h would 
entail an expenditure of $5,000 - $10,000 in legal fees.

The last avenue is one w h i c h  is d e s ig ned to improve 
the present situation and eliminate as many of the cur rent 
difficulties as possible w i t h o u t  o b t a ining any action by the 
government. The contract under w hi ch the trust p r ogram is 
being currently o p e rated cou^d be refined such that your 
State agency took additi onal responsibility for servicing 
the loans. The Trustee's role would become nominal only to 
conform to the requirements of the Shipping Act. If you 
should decide not to pursue the legislative remedy we w ould 
then recommend that you attempt to alter your contractual 
arrangement with the Trustee.

If you should have any ques tions c o n c e r n i n g  the 
foregoing, please feel free to call. Kindest regards.

Sincer ely yours,

MUNDT, MacGRECOR, HAPPEL,
FALCONER 4 ZULAUF

M r -

J. Carl Mundt
JC.M.:dlr





( 9 ) COMMITTEE REPORT 
HOUSE

3/26/80
FURTHER:
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RE S O URCES

Mr. Speaker :

The Committer o n _________________________________________________________________________________

"Relatinp to m a r i n e  san itation r e q ui rements imposed b v  U. S. Coast 
Guard r e g u l a t i o n s ."

has had 54

under c o n s i d e r a t i o n  and (a m a j o r i t y  o f  the comm ittee )  ( t he  comm1*tee) 
r e p o r t s  1t back w i t h  the f o l l o w i n g  recommendat ions :

I ] do pass I ] do not pass

[ ]

do pass w i t h  a t tached  amendments( s ) 

r e p la c e  w i t h  CS f o r  

and recommends

[ ] same t i t l e  
[ ] new t i t l e

[ 1

AND at taches  a "Le t te r  o f  I n t e n t"  ( 1 New F i s c a l  Note

re p o r t s  I t  back w i t h o u t  recommendation

r e f e r r e d  to the Committee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

•-----

H 60 (Rev . 12/78)
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