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Re: House Bill #705 March 11, 1980

No. 1935, 1979). In all but miner cases this is essentially a 10% fee.
Under the current Board practice the minimum fee is usually awarded.

This allows the claimant to receive his full compensation and not have to 
pay for an attorney out of his pocket. If the Board denies the claim of 
the injured employee, it awards no attorney's fee to the claimant's 
attorney. The principal benefit of the 10% fee is that it provides a 
measure of predictability of the fee he will receive if he is successful on 
behalf of the claimant. Even with this "guaranteed" fee, few lawyers are 
attracted to workmen's compensation.

The proposed amendment to section 145(a) would require the Board in each 
case to make an award of attorney's fees taking into consideration the 
nature, length and complexity of the services performed, etc. One main 
problem with this proposed amendment is that it does not account for cases 
in which contingent fee attorneys may lose. In order to attract qualified 
attorneys to the workmen's compensation area, they must be able to make a 
living commensurate with the practice of law in other areas. If they are 
only going to get what their services are worth in the cases that they w'in 
and they are not going to get anything in the cases that they lose, then 
one of two things will happen. Either attorneys will drop out of the 
system or they will begin charging claimants directly and claimants will be 
paying attorney's fees out of their own pocket.

Whichever happens, in m a n y  arguable cases, claimants with a bona fide 
need for and right to compensation will be left unrepresented. Neither of 
us is so naive as to believe that the claimants can represent, themselves 
adequately against trained insurance adjusters and the attorneys who 
invariably appear on behalf of the carriers. I currently read virtually ali 
decisions written by the Alaska Workmen's Compensation Board, I am aware 
of a number of cases which I felt could have and should have been won 
had the claimant been represented by an attorney.

Also, the contingent fee allows most i  torneys 10 talk to injured employees 
without charging for the time. This is the practice in our office. 1 
estimate that in the past 1 have counseled at least 500 people for w h o m  i 
eventually did not take a workmen's compensation case. However, I was 
able to take an hour or an hour and a half and explain to them now the 
workmen's compensation system works and what they can expect.

This has a substantial benefit to the Workmen's Compensation Division in 
that, it does not have to counsel these people. It also eliminates numerous 
unjustified claims which otherwise would have at least been initiated with 
the Board.

B y  providing cost free initial consultations, we consider we are performing 
a service to workmen's compensation claimants generally The cost, of that
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service is borne to a certain extent by claimants w h o m  we eventually repre­
sent and for w h o m  we are successful. This is justified by the fact that 
many of those would never get legal advice if it were not available without 
cost.

Based upon the above, I respectfully request that you vote in favor of the 
amendment to 23.30.095(a) [medical] and against the amendment to section 
A S  23.30.145(a) [attorney's fees]. I h"<ve talked to almost eve.'y lawyer 
in the Fairbanks area who practices workmen's compensation from the claim­
ant's side. I believe all of them agree with the thoughts I've expressed 
above. By voting in favor of the amendment to §95(a) the Board's proce­
dure regarding medijal will b° streamlined. B y  voting against the a m e n d­
ment to §145(a), the already difficult task lor a claimant in finding 
representation will not become hopeless.

LCP:m gs
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March 20, 1980

Mr. Lance C. P a r r i s h ,  Esq.n ■ <. . . . . .  I ' m c i ;
536 Atn Avenue 
F a i r b a n k s , A l aska  99701

Dear  Lance:

ihank you fo r  your  t h o u g h t f u l  U t t e r  abou t  House h i l l  705 which 

propose s  c ha nc e s  t o  the Worke r ' s  ( V . u-.at ion law.

I ' v e  l.k.-n the* l i b e r t y  of  s end i ng  a r opy  of your  l e t t e r  t o  

Lcpres t  tit a t  i ve  Vein Mur l h e i t  who c h a i r s  t h e  Labor and Management 

Commi t t ee,  s i n c e  h i s  commi t t e e  i s  h e a r i n g  t h i s  l e g i s l a t i o n  and w i l l  be 

d c i ng  t h e  p r ima ry  work on i t .  Labor  and Management ha s  not ye t  s ch e du l ed  

h e a r i n g s  and canno t  s ay whe t he r  t h e  h i l l  w i l l  com, up t h i s  s e s s i o n .  In 

any c a s e  your  l e t t e r  i s  v a l u a b l e  t e s t imony .

We've n o t e d  your  c on c e r n s  in our  f i  and w i l l  have t h i s  b e f o r e  us 

i f  t he  h i l l  comes out  o f  c n w i i f e e .  l a n c e ,  t hanks  f o r  t a k i n g  t h e  t i n e  

to w r i r t  such n d e t a i l e d  l e t t e r .  Concern such a s  y o u r s  h e l p s  us t ov u t d
}one ] i g i s ] a t  ion.

Sincerely,

S a l l y  SmiLh>
A1 n f ka S t a t £r !* i p i c s t  nt «i t 1 v t

( c . p « \ r n *Iu r 1 • t * j * t.
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March 11, 1980

The Honorable Clem V. Tillion 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811 

RE: House Bill #705 

Dear Senator Tillion:

I cm writing to you concerning the proposed House Bill N u m b e r  705 which 
was introduced by the Rules Committee at the request of the Governor.

There are a number of comments I would likq to make with respect to this 
bill. Before doing so, I will briefly explain to you m y  background in w o r k­
men's compensation so that you may better evaluate m y  comments.

The firm of which 1 am a member has practiced workmen's compensation law 
for m* ny years. Prior to myself and m y  brothers graduating from law school, 
m y  father practiced law, including workmen's compensation law, in the Interior. 
He handled many cases in the territorial days and many under State Law.
N o w  myself and m y  brothers practice together with dad as a semi-retired 
associate.

Since graduating from law schoo. and starting practice in Alaska in 1975. 1 
have handled well over a hundrea workmen's compensation claims. I have 
handled these claims only from the claimant's side. In addition, I estimate 
that I have spoken with in excess of 7b0 people who have workmen's compen­
sation claims in the last 5 years.

There are t wo provisions in House Bill 705 which concern me me re than any 
others. One change I a m  in favor of; the other I am opposed to.

Th e  proposed amendments of 23.30.095(a) eliminate the necessity to obtain 
board approval for medical care after two years. This change is long over­
due. B y  removing the language which is proposed to be removed, the entire 
process of providing nv Jical care is streamlined.

Under both the present -ction 23.30.095(a) and the proposed amendment, 
the single issue is whet jr or not the nature of the injury or the process 
of recovery requires medical treatment. However, under the current enact­
ment of 23.30.095(a), an injured workman is entitled to such medical treat­
ment, automatically, only for two years from the dale of injury. Subsequent
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to the two-year period, he must obtain Board authorization for that 
continued treatment or care. This usually requires a hearing.

B y  eliminating the two-year period, it will be up to the carrier, initially, 
to determine whether the process of recovery requires treatment, and, I 
believe in most instances it will pay medical bills. There are instances n ow 
where an employee, w h o  suffered a serious industrial injury and obviously 
requires treatment, has to make application to the Board even though the 
requirement for treatment is unarguable. Under the amendment, the 
number of hearings required before the Board will be reduced; yet, the 
standard by which treatment is awarded would not be changed. This 
amendment should be adopted.

1 would next like to address the proposed imendment to 23.30.145(a).
That amendment would eliminate the present provision for minimum 
attorney's fees.

The vast majority of injured workmen do not have the funds to pay for 
attorneys. As a result, the majority of attorneys with which I a m  familiar 
work on a contingent fee basis of between 10% and 20%. Thus, if the 
attorney is able to obtain additional compensation for the injured employee, 
the attorney gets paid. In the event the attorney is not able to obtain 
additional compensation, the attorney does not get paid.

The contingent fee system has very substantial benefits in the workmen's 
compensation field. Most importantly, it allows claimants w h o  could not 
otherwise pay attorneys to obtain representation. B y  the nature of the 
system, claimants do not seek repre station until payments are withheld.
At that point they rarely can afford to pay by the hour. Also, since the 
attorneys are working on a percentage of recovery, they are less likely to 
take cases which are not meritorious. If attorneys were required to work 
by the hour, and were paid by the hour, some would be more inclined to 
take cases that had more marginal chances of recovery.

It is important to point out that under both the current and proposed 
statute, al] fees for legal services rendered with respect to a claim are not 
valid unless approved by the board. In addition, it is a misdemeanor to 
collect fees from a workmen's compensation claimant unless that fee has 
been approved by the Board. Therefore, the fee an attorney earns in a 
particular case is only that amount which is approved by the Board.

Under the current attorney's fee provision, the Alaska Supreme Court has 
ruled that when  an injured workman successfully prosecutes a claim, which 
has been disputed and controverted by the workmen's compensation carrier, 
then, in addition to compensation, the Board awards a fee of not less than 
25% of the first $1,000.00 of compensation or part of the first $1,000.00 of 
compensation and 10% of all sums in excess of $1,000.00 of compensation. 
Alaska Interstate v . Houston, 586 P.2d 618 ( AK 1978), Wien v. Arant, 592 
P.2d 362 (AK 1979) and State of Alaska v. Charles B r o w n , (Sup. Ct. Op.
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No. 1935, 1979). In all but minor cases this is essentially a 10% fee.
Under the current Board practice the minimum fee is usually awarded.

This allows the claimant to receive his full compensation and not have to 
pay for an attorney out of his pocket. If the Board denies the claim of 
the injured employee, it awards no attorney's fee to the claimant's attorney. 
The principal benefit of tne 10% fee is that it provides a measure of predicta­
bility of the fee he will receive if he is successful on behalf of the claimant. 
Even with this "guaranteed" fee, few lawyers are attracted to workmen's 
compensation.

The proposed amendment to section 145(a) would require the Board in tuch 
case to make an award of attorney's fees taking into consideration the nature, 
length and complexity of the services performed, etc. O n e  main problem 
with this proposed amendment is that it does not account for cases in which 
contingent fee attorneys may lose. In order to attract qualified attorneys 
to the workmen's compensation are:, they must be able to make a living 
commensurate with the practice of law in other areas. If they are only 
going to get what their services are worth in. the cases That they win and 
they are not going to get anything in the cases that they lose, then one of 
two things will happen. Either attorneys will drop out of the system or 
they will begin charging claimants directly and claimants will be paying 
attorney's fees out of their own pocket.

Whichever happens, in many arguable cases, claimants with a bona fide need 
for and right to compensation will be left unrepresented. Neither of us is 
so naive as to believe that the claimants can represent themselves adequately 
against trained insurance adjusters and the attorneys who invariably appear 
on behalf of the carriers. I currently read vir *ally all decisions written 
by the Alaska Workmen's Compensation Board, I am aware of a number of 
cases which I felt coulo have and should have been won had the claimant 
been represented by an attorney.

Also, the contingent fee allows most attorneys to talk to injured employees 
without charging for the time. This is the practice in our office. I estimate 
that in the past I have counseled at least 500 people for w h o m  I eventually 
did not take a workmen's compensation case. However, I was able To take 
an hour or an hour and a half and explain to them how the workmen's com­
pensation system works and what they can expect.

This has a substantial benefit to the Workmen's Compensation Division in 
that it does not have to counsel these people. It also eliminates numerous 
unjustified claims which otherwise would have at least been initiated with 
the Board.

By providing cost free initial consultations, we consider we are performing 
a service to workmen's compensation claimants generally. The cost of that

i
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service is borne to a certain extent by claimants w h o m  we eventually repre­
sent and for w h o m  we are successful. This is justified by the fact that 
m a n y  of those would never get legal advice if it were not available without 
cost.

Based upon the above, I respectfully request that you vote in favor of the 
amendment to 23.30.095(a) [medical] and against the amendment to section 
A S  23.30.145(a) [attorney's fees]. I have talked to almost every lawyer 
in the Fairbanks area w h o  practices workmen's compensation from the claim­
ant's side. I believe all of them agree with the thoughts I've expressed 
above. B y  voting in favor of the amendment to §95(a) the Board's proce­
dure regarding medical will be streamlined. B y  voting against the a m e n d­
ment to §145(a), the already difTicult task for a claimant in finding 
representation will not become hopeless.

LCP:mgs
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Re: H o u s e  B i l l  No. 705

D e a r  R e p r e s e n t a t i v e s  H u l b e r t ,  R o g e r s ,  M c K i n n o i  , M i l l e r  
B e t t i s w o r t h ,  B r a n s o n  a n d  H a y e s :

H o u s e  B i l l  No. 7 05  r e l a t i n g  t o  w o r k m e n ' s  c o m p e n s a t i o n  
h a s  b e e n  r e f e r r e d  to t h e  L a b o r  a n d  M a n a g e m e n t  C o m m i t t e e .  A l t h o u g h  
p a r t s  o f  t h e  p r o p o s e d  b i l l  a r e  comme, dab ! o a n d  s h o u l d  b e  a c t e d  
u p o n ,  o t h e r  s e c t i o n s  o f  t h e  b i l l  a r e  L j  i n l y  o b j e c t i o n a b l e .  As 
a n  e x a m p l e ,  S e c t i o n  4 of  t h e  A c t  a m e n d s  A. S.  2 3 . 3 0 . 0 9 5 ( c )  to 
p e r m i t  an e m p l o y e r  o r  c a r r i e r  to  s u s p e n d  m e d i c a l  p a y m e n t s ,  an d  
in p r a c t i c e  c o m p .n s a t i o n  p a y m e n t s ,  to i n j u r e d  e m p l o y e e s  b e c a u s e ,  
w i t h o u t  a n y  f a u l t  o f  t h e  e m p l o y e e ,  hi s  p h y s i c i a n  f a i l s  to f i l e  
a r e p o r t  w i t h i n  20 d a y s  f o l l o w i n g  e a c h  v i s i t . L o s t  m a i l ,  u n d e r­
s t a f f i n g ,  o r  a n y  n u m b e r  o f  o t h e r  C a t c h  2 2 s  c o u l d  d e n y  a n  i n j u r e d  
e m p l o y e e  h i s  s t a t u t o r y  b e n e f i t s  w i t h o u t  a h e a r i n g  o r  d u e  p r o c o s s  
s a f e g u a r d s .  F o r  t h e s e  o r  o t h e r  r e a s o n s  t h e  c o m m i t t e e  s h o u l d  
not a c t  u p o n  H o u s e  B i l l  7 05  w i t h o u t  p u b l i c  h e a r i n g s  h e l d  p r e ­
f e r a b l y  in A n c h o r a g e  w h e r e  t h e  g r e a t  m a j o r i t y  of  w o r k m e n ' s  

c o m p e n s a t i o n  c a s e s  a r i s e  a n d  a r e  d e c i d e d  a n d  w h e r e  t h e  c o m m i t t e e  
w o u l d  b e  m o s t  a c c e s s i b l e  t o  e m p l o y e e s .  A g a i n ,  1 s t r o n g l y  u r g e  
y o u  t h a t  p a r t s  o f  H o u s e  B i l l  No. 7 05  r e p r e s e n t  an u n w a r r a n t e d  
r e t r e a t  f r o m  the  p o s i t i o n  o f  A l a s k a  as  a l e a d i n g  s t a t e  p r o t e c t ­
i n g  t h e  r i g h t s  o f  i n j u r e d  e m p l o y e e s .  P u b l i c i t y  o f  t h e  b i l l  
a n d  p u b l i c  h e a r i n g s  a c c e s s i b l e  to w o r k m e n ' s  c o m p e n s a t i o n  c l a i m a n t s  
a r e  a m u s t .

W i t h  b e s t  r e g a r d s ,

C G E / m  C h a r l e s  G. E v a n s
cc: J a c k i e  M c C i n t o c k

C h a i r m a n

A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  B o a r d
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S U B J E C T :  H o u s e  B i l l  No. 70 5

D e a r  R e p r e s e n t a t i v e  H u r l b e r t :

A s  o u r  l a w  f i r m  h a n d l e s  m a n y  w o r k e r s '  c o m p e n s a t i o n  c a s e s ,  w e  

w e r e  i n t e r e s t e d  to  r e c e i v e  a c o p y  o f  H B  705, w h i c h  p r o p o s e s  
c e r t a . n  a m e n d m e n t s  t o  t h e  W o r k m e n ' s  C o m p e n s a t i o n  A c t .  On  
r e v i e w i n g  t h e  b i l l ,  h o w e v e r ,  w e  b e c a m e  d i s t u r b e d  b e c a u s e  in 

o u r  v i e w  t h e  a m e n d m e n t s  w o u l d  f u r t h e r  t e n d  to ti p th e b a l a n c e  
in f a v o r  o f  i n s u r a n c e  c o m p a n . ^ s  a t  t h e  e x p e n s e  o f  i n j u r e d  
w o r k e r s .  O u r  o b j e c t i o n s  f o l l o w .

A S  2 3 . 3 0 . 0 9 5 ( a )  w o u l d  b e  a m e n d e d  to d e l e t e  l a n g u a g e  a l l o w i n g  
w o r k e r s  to c h a n g e  p h y s i c i a n s  f o r  a n y  r e a s o n  d u r i n g  t h e  p e r i o d  
w h e n  m e d i c a l  c a r e  is r e q u i r e d .  W e  b e l i e v e  t h a t  a l l  p e o p l e  a r e  
e n t i t l e d  to  m e d i c a l  t r e a t m e n t  b y  a p h y s i c i a n  o f  t h e i r  o w n  

c h o o s i n g .  A  p e r s o n  s h o u l d  n o t  b e  d e p r i v e d  o f  the p h y s i c i a n  
o r  t r e a t m e n t  o f  c h o i c e  m e r e l y  b e c a u s e  h e  o r  s h e  w a s  i n j u r e d  on 
t h e  j o b  s i te . T o  p r e s e r v e  t h e  r i q h t  t o  a p h y s i c i a n  o f  c h o i c e ,  
it is i m p o r t a n t  t h a t  a w o r k e r  b e  p e r m i t t e d  to c h a n g e  p h y s i c i a n s  
a n y  t i m e  d u r i n g  th e  p e r i o d  w h e n  m e d i c a l  t r e a t m e n t  is r e q u i r e d .  
T h e  f i r s t  p h y s i c i a n  s e e n  by  a w o r k e r  is f r e q u e n t l y  a c o m p a n y  
d o c t o r  o r  a p h y s i c i a n  r e c o m m e n d e d  o r  s e l e c t e d  b y  th e e m D l o y e r .  
W h e n  th e i n j u r e d  w o r k e r  l e a r n s  t h a t  e x t e n d e d  t r e a t m e n t  m a y  
b e c o m e  n e c e s s a r y ,  he  o r  s h e  m a y  w i s h  to be  a t t e n d e d  b y  hi s 
o r  h e r  f a m i l y  p h y s i c i a n  o r  s o m e r n e  w h o  h a s  b e e n  r e c o m m e n d e d .
It is o u r  p o s i t i o n  that  t he l a n g u a g e  w h i c h  a l l o w s  a n  e m p l o y e e  
to  c h a n g e  p n y s i c i a n s  for a n y  r e a s o n  d u r i n g  t h e  p e r i o d  w h e n  
m e d i c a l  t r e a t m e n t  .s r e q u i r e d  s h o u l d  b e  r e t a i n e d  in 
AS  2 3 . 3 0 . 0 9 5 ( a ) .

T h e  b i l l  p r o p o s e s  to a m e n d  A S  2 3 . 3 0 . 0 9 5 ( c )  to r e q u i r e  a 
p h y s i c i a n  to r e p o r t  to t h e  e m p l o y e r  a n d  the  B o a r d  w i t h i n  t w e n t y  
(20) d a y s  f o l l o w i n g  e a c h  v i s i t  for t r e a t m e n t .  If t h e  p h y s i c i a n  
o r  h o s p i t a l  f a c i l i t y  is d e l i n q u e n t ,  t h e  c l a i m  f o r  m e d i c a l  or 
s u r g i c a l  t r e a t m e n t  w o u l d  be  i n v a l i d  o r  u n e n f o r c e a b l e .  F i r s t ,



w e  b e l i e v e  t h a t  t w e n t y  (20) d a y s  i s  a n  u n r e a s o n a b l y  s h o r t  p e r i o d  
o f  t i m e  in w h i c h  to a l l o w  t h e s e  r e p o r t s  t o  b e  f i l e d .  B u t  m o r e  
i m p o r t a n t ,  t h e  c h a n g e  w o u l d  p e n a l i z e  a n  i n j u r e d  w o r k e r  f o r  t h e  
d e l i n q u e n c y  o f  a p h y s i c i a n  o r  m e d i c a l  f a c i l i t y .  It is u n c o n s c i o n  
a b l e  to d e n y  a w o r k e r  i n j u r e d  o n  t h e  j o b  s i t e  l e g i t i m a t e  a n d  

n e c e s s a r y  m e d i c a l  e x p e n s e s  b e c a u s e  o f  t h e  t a r d y  f i l i n g  o f  r e p o r t s

A l s o  a f f e c t i n g  t h e  w o r k e r ' s  r i g h t  t o  a p h y s i c i a n  o f  c h o i c e  is 
t h e  p r o p o s e d  a m e n d m e n t  t o  A S  23..30.095 (e). T h e  p r o p o s e d  a m e n d­
m e n t  w o u l d  d e l e t e  t h e  e m p l o y e e ' s  r i g h t  a t  a m e d i c a l  e x a m i n a t i o n  

r e q u e s t e d  b y  a n  i n s u r a n c e  c a r r i e r  o: o r d e r e d  b y  t h e  B o a r d  to 

h a v e  h i s  p e r s o n a l  t r e a t i n g  p h y s i c i a n  p r e s e n t  at th e  i n s u r a n c e  
c a r r i e r ' s  e x p e n s e .  T h e  c u r r e n t  l a w  is n e c e s s a r y  b e c a u s e  it is 
a v e h i c l e  f o r  a w i t n e s s  a t  th e e x a m i n a t i o n  a n d  it o p e r a t e s  as  
a d e t e r r a n t  t o  t h e  a l l  to c o m m o n  p r a c t i c e  o f  i n s u r a n c e  c o m p a n i e s  
to s e n d  c l a i m a n t s  to d o c t o r  a f t e r  d o c t o r  u n t i l  t h e  c a r r i e r  
r e c e i v e s  a r e p o r t  f a v o r a b l e  to  i t s  i n t e r e s t .

T h e  p r o p o s e d  a m e n d m e n t  t o  A S  2 3 . 3 0 . 1 1 0 ( c )  w o u l d  e x t e n d  t h e  t i m e  
o f  n o t i c e  fo r  h e a r i n g  f r o m  te n  (10) to t w e n t y  (20) d a y s .  T h i s  
r e v i s i o n  is i n o f f e n s i v e  o n  i t s  face,  b u t  in o p e r a t i o n  it w i l l  

p r e j u d i c e  i n j u r e d  w o r k e r s .  A s  a p r a c t i c a l  m a t t e r ,  h e a r i n g s  
a r e  a l m o s t  a l w a y s  r e q u e s t e d  b y  t h e  e m p l o y e e .  T h e  c a r r i e r  as 
t h e  s o u r c e  o f  f u n d s  is i n  t h e  p o s i t i o n  o f  c o n t r o l .  It 
f r e q u e n t l y  a c t s  u n i l a t e r a l l y  w i t h o u t  i n i t i a l  B o a r d  a p p r o v a l ,  a n d  
th e  w o r k e r  m u s t  f i l e  a c o m p l a i n t  w i t h  t h e  B o a r d  if t h e  w o r k e r  
is d i s s a t i s f i e d .  O f t e n ,  a w o r k e r  f a c e s  r e d u c e d  o r  t e r m i n a t e d  
c o m p e n s a t i o n  o r  l i m i t a t i o n s  o n  h i s  m e d i c a l  b e n e f i t s .  T i m e  is 
u s u a l l y  o f  t h e  e s s e n c e  in t h e s e  c a s e s  a n d  the w o r k e r  c a n n o t  
t o l e r a t e  a n y  d e l a y .  O n  t h e  o t h e r  h a n d ,  th e  c a r r i e r  ha s  no 
n e e d  o f  a t w e n t y - d a y  n o t i c e .  It a l r e a d y  w i l l  h a v e  a c o m p l e t e  
f i l e  o n  t h e  w o r k e r  a n d  w i l l  h a v e  r e c e i v e d  a c o p y  o f  t h e  a p p l i c a ­
t i o n  for a d j u s t m e n t  o f  c l a i m ,  w h i c h  is f i l e d  p r i o r  to t he 

r e q u e s t  f o r  h e a r i n g  a n d  w h i c h  n o t i f i e s  t h e  c a r r i e r  o f  t he  

c o n t r o v e r s y .  In a d d i t i o n ,  th e  B o a r d ' s  t i m e  to i s s u e  a d e c i s i o n  
is e x t e n d e d  f r o m  t w e n t y  (20) d a y s  to t h i r t y  (30) d a y s .  T h e  
a m e n d m e n t s  w o u l d  a l l o w  t w e n t y  (20) a d d i t i o n a l  d a y s  to t h e  

p r e s e n t  p r o c e d u r e .  F o r  i n j u r e d  w o r k e r s  w i t h o u t  c o m p e n s a t i o n  o r  
m e d i c a l  b e n e f i t s ,  s u c h  a d e l a y  c a n n o t  b e  t o l e r a t e d .

S e c t i o n  7 o f  H B  70 5  w o u l d  r e p e a l  p r o v i s i o n s  in e x i s t i n g  l a w  

t h a t  e s t a b l i s h  m i n i m u m  a t t o r n e y  f e e s  f or  l e g a l  s e r v i c e s  
r e n d e r e d  in r e s p e c t  to a c o m p e n s a t i o n  c l a i m .

F i r s t ,  it is n o t e d  t h a t  t h e  e x i s t i n g  s t a t u t o r y  m i n i m u m  is not 
g e n e r o u s .  A S  2 3 . 3 0 . 1 4 5 ,  at  p r e s e n t ,  a l l o w s  2 5 %  o f  t h e  f i r s t  
$ 1 , 0 0 0  a w a r d e d  a n d  10% o f a m o u n t s  a w a r d e d  in e x c e s s  o f  $ 1 , 0 0 0  

a s  t h e  a t t o r n e y ' s  m i n i m u m  c n t i t l e n r . t . In c o n t r a s t ,  in a 
n o r m a l  t o r t  c a s e  (or if  t h e  e m p l o y e r  c o u l d  b e  s u e d  b y t h e  
w o r k e r ) , t h e  n o r m a l  c o n t i n g e n t  f e e  r e c o v e r y  w o u l d  b e  33% of 
t h e  t o t a l  d a m a g e s  a w a r d e d .

P a g e  T w o
M a r c h  11, 1 9 8 0
H o u s e  B i l L  No. 7 0 5
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S e c o n d ,  t h e  e x i s t i n g  m i n i m u m s  s e r v e  a v a l u a b l e  p u b l i c  p u r p o s e .  
T h e y  p e r m i t  i n j u r e d  w o r k e r s ,  e s p e c i a l l y  in t h e  i m p o r t a n t  b u t  
n o n - c a t o s t r o p h i c  i n j u r y  c a s e s ,  t o  o b t a i n  c o u n s e l  w i l l i n g  to  
a s s i s t  i n  t h e  p r e s e n t a t i o n  o f  t h e i r  c l a i m s .  T h e  e f f e c t  of  
d e l e t i n g  t h e  e x i s t i n g  m i n i m u m s  w o u l d  b e  t o  d e n y  a t t o r n e y s  o f  
a n y  a s s u r a n c e  o f  e v e n  t h e  p r e s e n t  m i n i m u m  p e r c e n t a g e  f ee  

if t h e  i n j u r e d  w o r k e r  p r e v a i l s  i n  t h e  c a s e .  W i t h o u t  s u c h  
a s s u r a n c e ,  c o m p e t e n t  a t t o r n e y s  w i l l  p e r  f o r c e  b e  i n c r e a s i n g l y  
r e l u c t a n t  to s e r v e  a s  c o u n s e l  in  t h e s e  c a s e s .  U l t i m a t e l y ,  
t h e  p e n a l t y  f or  t h i s  m u s t  b e  b o r n e  b y  i n j u r e d  w o r k e r s ,  

w h o s e  c l a i m s  w i l l  h a v e  to b e  p r e s e n t e d  w i t h o u t  l e g a l  c o u n s e l ,  
o r  p r e s e n t e d  m u c h  l e s s  a d e q u a t e l y  t h a n  a r e  t h e  d e f e n s e s  o f  
i n s u r a n c e  c a r r i e r s  a p p e a r i n g  b e f o r e  t h e  W o r k m e n ' s  C o m p e n s a ­
t i o n  B o a r d .  H e a r i n g s  b e f o r e  t h e  B o a r d  a r e  e s s e n t i a l l y  

a d v e r s a r y  in n a t u r e ;  i t  is i m p e r a t i v e ,  e v e n  i n  t h e  o r d i n a r y  
a n d  n o n - c a t o s t r o p h i c  c a s e ,  t h a t  e a c h  s i d e  b e  r e p r e s e n t e d  by  
c o m p e t e n t  c o u n s e l  t h o r o u g h l y  p r e p a r e d .  O t h e r w i s e ,  t h e  B o a r d  
as t h e  a d j u d i c a t o r ,  c a n n o t  b e  e x p e c t e d  to r e a c h  f a i r  a n d  
i m p a r t i a l  j u d g m e n t s .

T h e  p r o p o s e d  r e v i s i o n  t o  A S 2 3 . 3 0 . 1 5 5 ( c )  w o u L d  a l s o  o p e r a t e  
to l i m i t  a w o r k e r ' s  r i g h t  t o  t h e  p h y s i c i a n  o f  c h o i c e .  U n d e r  
c u r r e n t  law, if a w o r k e r  is o u t s i d e  o f  A l a s k a  t o  r e c e i v e  

m e d i c a l  o r  r e h a b i l i t a t i o n  s e r v i c e s ,  t h e  r e b u t t a b l e  p r e ­
s u m p t i o n  o f  n o n - r e s i d e n t  s t a t u s  d o e s  n o t  a p p l y .  T h e  p r o p o s e d  
a m e n d m e n t  w o u l d  r e q u i r e  t h a t  t h o s e  m e d i c a l  o r  r e h a b i l i t a t i o n  
s e r v i c e s  n o t  r e a s o n a b l y  b e  a v a i l a b l e  in  A l a s k a .  In o t h e r  
w o r d s ,  a w o r k e r  d e s i r o u s  o f  m e d i c a l  t r e a t m e n t  o u t s i d e  o f  A l a s k a  
is s u b j e c t  to t h e  r i s k  o f  h a v i n g  h i s  c o m p e n s a t i o n  r e d u c e d ,  
e v e n  if h e  o r  s h e  f u l l y  i n t e n d s  to r e t u r n  t o  t h e  s t a t e .

T h e  p r o p o s e d  e p e a l  o f  AS 2 3 . 3 0 . 0 9 5 ( g )  w o u l d  a l s o  h a v e  an 
i m p a c t  o n  t h e  w o r k e r ' s  p h y s i c i a n  o f  c h o i c e .  T h e  p r o p o s e d  

r e p e a l  w o u l d  d e l e t e  t h e  a s s u r a n c e  in t h a t  s e c t i o n  t h a t  a 
w o r k e r  is e n t i t l e d  to p r o v i d e  at h i s  o r  h e r  o w n  e x p e n s e  a n y  
c o n s u l t i n g  p h y s i c i a n ,  c h i r o p r a c t o r  o r  o s t e o p a t h .

In s u m m a r y ,  H B  705, if e n a c t e d ,  w o u l d  b e  d e t r i m e n t a l  to 
i n j u r e d  w o r k e r s .  First., the p r o p o s e d  a m e n d m e n t s  w o u l d  

s e v e r e l y  u n d e r m i n e  t h e  r i g h t  o f  w o r k e r s  to s e l e c t  t h e i r  
t r e a t i n g  p h y s i c i a n s .  W e  b e l i e v e  t h e  b i l l ' s  p a s s a g e  w o u l d  
r e d u c e  t h e  q u a l i t y  o f  m e d i c a l  t r e a t m e n t  n o w  r e c e i v e d  by 

i n j u r e d  w o r k e r s  in A l a s k a  b y  l i m i t i n g  t h e  e m p l o y e e ' s  c h o i c e  
o f  t h o s e  s e r v i c e s .  S e c o n d ,  t h e  a m e n d m e n t s  m a y  j e o p a r d i s e  
t h e  r i g h t  to r e p r e s e n t a t i o n  b y  c o u n s e l  b e f o r e  t h e  B o a r d .
T h i r d ,  t h e y  w i l l  p r o l o n g  t h e  t i m e  in w h i c h  a w o r k e r  c a n  
o b t a i n  a B o a r d  h e a r i n g  a n d  d e c i s i o n .  F o u r t h ,  t h e  a m e n d m e n t s  

w i l l  p e n a l i z e  the w o r k e r  i f t h e  p h y s i c i a n  o r  m e d i c a l  f a c i l i t y  
is d e l i n q u e n t  in f i l i n g  r e p o r t s .  T h e  b i l l  e r e c t s  t e c h n i c a l  
p r o c e d u r e s  w h i c h  m u s t  b e  f o l l o w e d  a t  t h e  e x p e n s e  o f  l o s i n g  
b e n e f i t s  w h i l e  a t  t h e  s a m e  t i m e  m a k i n g  It m o r e  d i f f i c u l t  
to o b t a i n  c o u n s e l  w h o  c a n  a d v i s e  o f  t h e s e  t e c h n i c a l  r u l e s  
a n d  t h e  n e e d  f o r  c o m p l i a n c e .
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W e  a r e  d o u b t f u l  t h a t  t h e  L e g i s l a t u r e  w i l l  w i s h  t o  t a k e  t h e  

s t e p  b a c k w a  is w h i c h  H B  7 05  r e p r e s e n t s .  A  c o n s e q u e n c e  o f  
e n a c t m e n t  w o u l d  b e  t o  i n c r e a s e  t h e  r e l i a n c e  o f  i n j u r e d  
w o r k e r s  a n d  t h e i r  d e p e n d e n t s  o n  p u b l i c  a s s i s t a n c e ,  t h r o u g h  
p u b l i c  w e l f a r e  a n d  r e l a t e d  p r o g r a m s ,  a t  t a x p a y e r s '  e x p e n s e .  
W e  b e l i e v e  t h a t  t h e  c o m p e n s a t i o n  i n s u r a n c e  m e c h a n i s m  s h o u l d  
b e a r  t h e  p r i m a r y  r e s p o n s i b l i t y  f o r  t h e  p l i g h t  o f  t h e  
i n j u r e d  w o r k e r  a n d  t h o s e  w h o  r e l y  o n  t h e  w o r k e r  f o r  
s u p p o r t  a n d  c a r e .  W e  r e s p e c t f u l l y  u r g e  t h e  d e f e a t  o r  
t a b l i n g  o f  H B  705.

S i n c e r e l y ,

J O S E P H S O H ,  T R I C K E Y  & L O R E N S E N

B y :
J o e  P. J o s e p h s o n

J P J :J H D e Y :b m



WILL IAM M. ERWIN
ATTORNEY AT LAW

632 CHRISTENSEN DRIVE 
ANCHORAGE. ALASKA 99501 

907/279 6405

February 22, 1980

State of Alaska 

Department of Labor 

Box 11A 9
Juneau, AK 99811

Attn: Jacquelyn L. McClintock, Director

Workmen's Compensation Division

Re: House Bill No. 705

Dear Ms. McClintock:

I have today reviewed the bill. Several practical problems with the 

amendments have come to my mind. (1) The amendment as to A.S.

23.30.095 (a) is long overdue and should make medical service a g r e e­

ments in front of the Board simple. Insurance companies tell the 

claimants that medical treatment terminates at two years and many 

are under the impression that they cannot get treatment at all. This 

amendment will make medical treatment lifelong without the necessity 

to file for another hearing since the Board approaches it that way 

anyway. This amendment is cons'" tent with the present practices. The 

extra harrassinent of seeking a Board hearing after two years is simply 

unjustifiable in reality. It should have been removed years ago.

Section 6 - A.S. 23.30.110(c) seeks to clarify a portion of the act 

that no one uses or pays attention to. The extra n o t ’̂ e provision 

makes its tougher to get a fast hearing. Recent improvements in the 

Fairbanks and Anchorage area with local boards and hearing officers 

have allowed monthly calendars with weekly hearings. This longer service 

time should therefore not affect the speed up of hearings. Should 

the agency return to the two month calendar system, this provision 

will substantially increase the time for notice and slow the p r o­

cedure. I would not favor it in that event.
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One Superior Court ruling in 1969 that a failure to order a hearing or 

make a ruling after hearing within the time limits set mandated a d i s­

missal of the case. This decision prevented the adjudication of the

claim and claimant started over again. This section doesn't mean that,

but it is confusing and has never been used in the press of the Board's

litigation. Such requirements invite litigation and provide ammunition 

for lawsuits to force action on a case. Because these requirements have 

been impossible they have been ignored. Rather than lengthen the time, 

all matters after the comma on line two should be stricken. No one 

knows how to use the limits set herein, and they serve only as guides 

to the agency and Board. No claimant would in ist upon the limit if 

his case needed longer and no carrier or employer would want any adjudi­

cation. This amendment perpetuates confusion and is largely superfulous 

all should be stricken.

Section 7 - A.S. 23.30.145(a) is amended to broaden the discretion of 

the Board on granting fees. No explanation of the agency policy or 

intent on this section explains why the m i n i m u m  fee requ rements are 

stricken. Either the agency believes that the fees charged are too 

high and unconciousable and need to be lowered, or they believe the 

minimum approval guidelines are too restrictive and low and they need to 

be upgraded. Recent Supreme Court decisions have recently and finally 

given full "nterpretation to thir section. An attempt is made to incorp­

orate those decisions' language into the Act, but at the expense of taking 

out minimum fee guidelines. This guideline provides the practioner with 

some idea of his m i n i m u m  and protects the Board from claims of at' .trary 

awards. This section should remain intact and if the Board and legis­

lature believe fees are inadequate, the m i n i m u m  floor may be raised.

To remove it and replace it wit discretion is to cause uncertainty in 

a field that is not now ovet-populated with lawyers. Fees are partly the 

reason for such problems.

Section 9 - A.S. 23.31.155(c) is a need -d reporting incentive to control 

the arbitrary action c he carriers and employer and long over-due. These 

are especially necessai^, for those companies outside of Alaska who adjust 

by mail and telephone and have no contact here at all. Penalities may 

wake them up.

Sections 11 and 12 - Seem technical and merely broadens the authority of 

sections of labor and makes the determination of average weekly wage 

easier and less technical.

A.S. 23.30.191 is needed to prevent reduction below $65.00 a week. This is 

consistent with the present TTl) minimums. The minimum here is, however, 

unrealistic and makes retraining impossible in most ai as except Central 

America where it would provide a bare living. This section should read 

that the TTD rate shall prevail during retraining attendance at the rate 

proper for the locale in which the retraining is give:.. The minimum and
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the one-half provision should be stricken and after the line on 22, 

shtuld read "at the temporary total disability rate determined under 

A.S. 23.30.185.' Rehabilitation and the claimant's failure to participate 

in it to minimize the amounts paid to h i m  is being used as a defense to 

paying the compensation ordered. If the claimant has a duty to p a r t i­

cipate in rehabilitation to lessen his damages and the carrier's liability 

then he must be given an allowance with full maintenance to him. Cutting 

it to one-half is neither fair nor rational. TTD is already level for 

most injured claimants, and the unrealistic cut to one-half to retrain 

him is u n s u p p o r t a b l e . It merely forces the claimant to go back to work 

and provides the employer and carrier vith the non-cooperative defense. 

Economics should not defeat the purpose of this section.

Section A.S. 23.30.215(h) is the interpretation needeo to give pro-rata 

benefits to the children. Ii the case I appealed the granting of the 

child support benefits according to the Court order forced a reduction in 

the benefits available to the widow. The children got the lion's share 

by virtue of a court order which never envisioned a death or other 

dependents. All benefits should be pro-rated so that all beneficiaries 

are equally and equitably treated according to the statute. No one 

should be inequitably treated. This amendment should be retroactive to 

the previous enactment to correcl the inequities already in the system.

W M E :1kw 

cc: file

I’residenL of the Senate

Chairman of the Committee of Labor/ li use and Senate 

Speaker of the Douse



Pr nosed Amendment to House Bill 705, ADD as Section 1 and renumber subsequent 

sections as necessary:

Sec. 23.30.005. Alaska Workmen's Compensation Board. (a) The Alaska Workmen' 

^Compensation Board shall consist of seven members, and six alternates, Includin
(j

a southern panel of three members and two a l t e rnates sitting for the first 

judicial district, a northern panel of t h r’e membes and two alternates sitting 

for the seconi and fourth judicial districts, and southcentral panel of throe 

members and tv*o alternates sitting for the third judicial district. Each
h

panel shall Include the commissioner of labor or his designated representative, 

a representative of Industry and a representative of lobor. The latter two 

members and the two a l t e r n a t e  of each panel shall he appointed by the governor 

All panel members and alternates are nub.feet to confirmation by » majority of 

the members of the legislature in Joint session.

(b) The commissioner shall act as chairman and executive officer of the 

board and chairman of each panel. If he dot ignates a representative to act for 

him his representntiv« shall serve in the rapacity on the board and on each 

p a n e l .

(c) The governor s h a l 1 appoint the members and alternates of i ie panel j. 

Each member and a l terna t e , except the commissioner of labor, serves a term >f 

three years. The term of a management member and a management alternate and 

the term o! a labor member and a labor a l t c  m t e  of each panel may not expire 

in the same year. The management and labor members and alternates are entitled 

to compensation In lhe amount of $50 n day f o r  each day or portion o* a day 

spent In actual meeting or on authorized business Incidental to thrir duties 

and to all other transportation and per d ’om as provided by law.

ADD the following: Sec. 23.30.040(b)(1), line 23, after "disability”.

The liability of an employer or an insurance carrier for payments to the fund 

18 determined by provisions of 73.10.040 In effect on the date of injury, 

Including the percentage in effect on tlie date ot injury as determined by 

23.30.040(d).

DEPARTMENT OF LABOR

COMMITTEE SUBSTITUTE



Proposed .Amendment to Houee Bill 705, ADD as Section 1 and renumber subsequent 

i sections as necessary:

Sec. 23.30.005. Alaska Workmen's Compensation Board. (a) The Alaska Workmen's 

Compensation Board shall consist of seven members, and six a l t e r n a t e s , Including 

a southern panel of three members and two alternates sitting for the first 

judicial district, n northern panel of three membes and two a lternates sitting 

for the second and fourth Judlcl.il districts, and southcentral panel of three 

members and two a l ternates sitting for the third judicial district. Each 

panel shall Include the commissioner of luhor or his designated representative, 

a repreaentat1ve of Industry a id a representative of labor. The latter two 

m e m b e r 1* and t be two alternates of each panel shall he appointed by the governor. 

All panel member* and alternates are subject to confirmation by a majority of
II

the members of the legislature In joint session.

(b) The ommI as 1onpr shall act an chairman and c x e c u t’/e officer of the 

hoard and chairman of each panel. I f  he designates a representative to act for 

him his representative shall serve In the capacity on the board and on each 

panel.

(c) The governor shall appoint the members and a l t ernates of the panels. 

Each member and alte rn a t e , except the commissioner of labor, serves a term of 

three years. The rerm of a management member and a ma nagement alternate and 

the term of a labor member and a labor alternate of each panel may not expire 

In the same year. The management and labor members and a lternates are entitled 

to compenaatlon In the amount of §50 a day for each day or portion of a day 

apent In actual meeting nr on authorized business Incidental to their dut i«*»i 

and to all other transportation and p,*r diem as provided by law,

ADD the following: Sec. 21.30.04P(b)( 1), line 7.3, after "disability".

The liability of an employer > r an Insurance carrier for payments to the fund 

Is determined by provisions of 23.3D.dAO In .‘fleet on the date of Injury, 

Including the percentage in effect on the date ni In Wiry nn determined bv 

i'23. 30.040(d).

DEPARTMENT OF LABOR

COMMITTEE SUBSTITUTE



T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

W I E N  A I R  A L A S K A  a n d  U N D E R W R I T E R S  

A D J U S T I N G  C O M P A N Y ,

;■/

A p p e l l a n t s ,

v.

J O Y C E  A R A N T ,  S u r v i v i n g  W i f e ,  a n d  

J A C K  a n d  J A Y  A R A N T ,  M i n o r  C h i l d r e n  
o f  W I L L I A M  A R A N T ,  ( d e c e a s e d ) ,

A p p e l l e e s .

J O Y C E  A R A N T ,  S u r v i v i n g  W i f e ,  a n d  
J A C K  a n d  J A Y  A R A N T ,  M i n o r  C h i l d r e n  
o f  W I L L I \ M  A R A N T ,  ( d e c e a s e d ) ,

C r o s f e - A p p e l l a n t s ,

v.

W I E N  A I R  A L A S K A  a n d  U N D E R W R I T E R S  
A D J U S T I N G  C O M P A N Y ,

C r o s s - A p p e l l e e s .

F i l e  No.  3 6 2 0

'  /  71 y  -
"  s  y  ■ ‘ - y  y

{ fc / < r<  7  ' y y y ' i  

O P I N I O N

(No. 1 7 9 6  - F e b r u a r y  9, 1979]

F i l e  No. 3 7 1 7

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  

A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,
S. J. B u c k a l e w ,  J r . , J u d g e .

A p p e a r a n c e s :  A l a n  S h e r r y ,  M e r d e s ,  S c h a i b l e ,
S t a l e y  & D e L i s i o ,  I n c . , A n c h o r a g e ,  f or  

A p p e l l a n t s  a n d  C r o s s - A p p e l l e e s .  A r d e n  E.
Pa g e ,  B u r r ,  P e a s e  fc. K u r t z ,  In c . ,  A n c h o r a g e ,  

fo r A p p e l l e e s  a n d  C r o s s - A p p e l l a n t s .  R a n d a l l  J. 

W e d d l e ,  F a u l k n e r ,  B a n f i e l d ,  D o o g a n  k. H o l m e s ,  
J u n e a u ,  f o r  A m i c u s  C u r i a e ,  A l a s k a  T r u c k i n g  
A s s o c i a t i o n ,  Inc.

B e f o r e :  B o o c h e v e r ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
C o n n o r ,  B u r k e  a n d  M a t t h e w s ,  J u s t i c e s .

B O O C H E V E R ,  C h i e f  J u s t i c e .



II. A T T O R N E Y ' S  F E E S

W e  w i l l  c o n s i d e r  in  t u r n  th e fe e  a w a r d  f o r  t h e  

B o a r d  p r o c e e d i n g  a n d  f o r  t h e  S u p e r i o r  C o u r t  a p p e a l .

A S  2 3 . 3 0 . 1 4 5  p r o v i d e s  for a w a r d  o f  a t t o r n e y ' s  fees  

in w o r k e r s '  c o m p e n s a t i o n  c a s e s .  A S  2 3 . 3 0 . 1 4 5 ( a )  s p e c i f i e s  a 

f o r m u l a :

F e e s  f o r  l e g a l  s e r v i c e s  r e n d e r e d  in 

r e s p e c t  t o  a c l a i m  a r e  n o t  v a l i d  u n l e s s  
a p p r o v e d  by  t h e  b o a r d ,  a nd  t h e  f e e s  m a y  

n o t  b e  l e s s  t h a n  25 p e r  c e n t  o n  t h e  

f i r s t  $ 1 , 0 U 0  o f  c o m p e n s a t i o n  o r  p a r t  o f  

t h e f i r s t  $ 1 , 0 0 0  o f  c o m p e n s a t i o n ,  a n d  10 
p'er c e n t  o f  a l l  s u m s  in e x c e s s  o f  $ 1 7 ^ W  

o f c o m p e n s a t i o T n  W h e n  t h e  b o a r d  a d v i s e s  

t h a t  a c l a i m  H a s  b e e n  c o n t r o v e r t e d , In 
w h o l e  o r  in p a r t ,  t h e  b o a r d  m a y  d i r e c t  

t h a t  t h e  f e e s  fo r l e g a l  s e r v i c e s  b e  p a i d  

b y  t h e  e m p l o y e r  o r  c a r r i e r  in a d d i t i o n  
t o  c o m p e n s a t i o n  a w a r d e d ;  t h e  f e e s  m a y  be 
a l l o w e d  o n l y  o n  t h e  a m o u n t  o f  c o m p e n s a ­

t i o n  c o n t r o v e r t e d  a n d  a w a r d e d . [ e m p h a­
s i s  a d d e d ]

A S  2 3 . 3 0 . 1 4 5 ( b )  g r a n t s  a r e a s o n a b l e  a t t o r n e y  fee:

If a n  e m p l o y e r  f a i l s  to f i l e  t i m e l y  

n o t i c e  o f  c o n t r o v e r s y  o r  f a i l s  to p a y  

c o m p e n s a t i o n  o r  m e d i c a l  a n d  r e l a t e d  
b e n e f i t s  w i u i i n  15 d a y s  a f t e r  it b e ­
c o m e s  d u e  o r  o t h e r w i s e  r e s i s t s  t h e  
p a y m e n t  of c o m p e n s a t i o n  . ] ~  th e 
b o a r d  s h a l l  m a k e  an  a w a r d  to reirn^  
b u r s e  t h e  c l a i m a n t  f o r ~ h i s  c o s t s  in 
the p r o c e e d i n g s ,  i n c l u d i n g  a r e a s o n - 
a b l e  a t t o r n e y  f e e . [ e m p h a s i s  ad de d]

In H a i l e  v. P a n  A m e r i c a n  W o r l d  A i r w a y s ,  I n c . , 505

l'.2d 83 8 ( A l a s k a  1973), w e  h e l d  t h a t  t he  s e c t i o n  14 5(a) 

f o r m u l a  o n l y  a p p l i e s  to " c o n t r o v e r t e d "  c l a i m s  a n d  t he  s e c ­

t i o n  145(b) g r a n t  of  r e a s o n a b l e  a t t o r n e y  f e e s  a p p l i e s  to a n



e m p l o y e r  w h o  o t h e r w i s e  f a i l s  t o  m a k e  p a y m e n t  o f  c o m p e n s a -  
49

tion . T h e  A r a n t s  m a i n t a i n  t h a t  W i e n  c o n t r o v e r t e d  t h e

c l a i m .  W i e n  m a i n t a i n s  t h a t  w h i l e  it " r e s i s t e d "  p a y m e n t  o f  

t h e  i n c r e a s e d  a m o u n t ,  it d i d  n o t  " c o n t r o v e r t "  t h e  cl a i m .

T h e  B o a r d ' s  d e c i s i o n  m a k e s  n o  m e n t i o n  o f  th e
i

c o n t r o v e r s i o n  i s s r e .  It s i m p l y  c o n c l u d e s :

49 F o u r  j u s t i c e s  p a r t i c i p a t e d  in Ha i l e .  T h e  p l u r a l i t y

o p i n i o n  of t h e  c o u r t  f o u n d  t h a t  t h e  e m p l o y e r ' s  d e l a y  in 
m a k i n g  p a y m e n t s  d u e  t o  c i r c u m s t a n c e s  b e y o n d  th e  e m p l o y ­

er s c o n t r o l  d i d  n o t  c o n s t i t u t e  " c o n t r o v e r s i o n  o f  t h e  

c l a i m "  a n d  t h e r e f o r e  a f e e  a w a r d  u n d e r  A S  2 3 . 3 0 . 1 4 5 ( a )  
w a s  n o t  p r o p e r .  5 05 r .2d at 8 3 9 - 4 1 .  C h i e f  J u s t i c e  

R a b i n o w i t z  w - m l d  h a v e  h e l d  t h a t  A S  2 3 . 3 0 . 1 4 5 ( a )  p r e ­
s c r i b e s  a m i n i m u m  f e e  a w a r d  a p p l i c a b l e  t o  a l l  c o m p e n ­
s a t i o n  c a s e s ,  r e g a r d l e s s  o f  w h e t h e r  t h e  c l a i m  is c o n t r o ­

v e r t e d ;  the  f a c t  o f  c o n t r o v e r s i o n  p e r m i t s  t h e  W o r k m e n ' s  
C o m p e n s a t i o n  B o a r d  t o  r e q u i r e  t h e  e m p l o y e r  to p a y  
a t t o r n e y 's fees. ldL at 8 4 1 - 4 2  ( c o n c u r r i n g  a n d  d i s ­

s e n t i n g  o p i n i o n ) .  J u s t i c e  E r w i n  a g r e e d  t h a t  AS  

2 3 . 3 0 . 1 4 5 ( a )  r e q u i r e d  a f .n d i n g  o f  c o n t r o v e r s i o n  b y  the 
e m p l o y e r  b u t  w o u l d  h a v e  f o u n d  it o n  th e f a c t s  in H a i l e .  

I d . at 8 4 2 - 4 4  ( c o n c u r r i n g  a n d  d i s s e n t i n g  o p i n i o n ) .  S e e  
n o t e  52 infra.

- 3 5 -



W e  f i n d  t h a t  t h e  d e f e n d a n t  r e s i s t e d  
p a y m e n t  o f  c o m p e n s a t i o n  in e x c e s s  o f  

$ 1 9 8 . 4 0  a w e e k ,  a n d  a p p l i c a n t  r e t a i n e d  

an  a t t o r n e y  i n  t h e  s u c c e s s f u l  p r o s e c u ­

ti o n  o f  t h i s  case . A t t o r n e y  f e e s  i n  

the a m o u n t  o f  $ 5 0 0  a r e  a w a r d e d  to  a p p l i ­

c a n t ' s  a t t o r n e y  t o  b e  p a i d  b y  t h e  
d e f e n d a n t . ^0

We  h o l d  t h a t  W i e n  c o n t r o v e r t e d  t h e  A r a n t s '  c l a i m  a n d  r e m a n d  

the  c a s e  t o  t h e  B o a r d  t o  c o m p u t e  a t t o r n e y ' s  f e e s  a c c o r d i n g  

to t he  s t a t u t o r y  f o r m u l a  in A S  2 3 . 3 0 . 1 4 5 ( a ) .

W i e n ' s  r e l i a n c e  o n  H a i l e  is m i s p l a c e d .  T h e r e ,  the 

e m p l o y e r  n e v e r  d e n i e d  i t s  o b l i g a t i o n  to  p a y  c o m p e n s a t i o n ,

50 It is n o t  c l e a r  w h e t h e r  t h e  A r a n t s  r a i s e d  t h i s  i s s u e  in 
t h e  p r o c e e d i n g  b e f o r e  t h e  B o a r d .  T h e  s o l e  r e f e r e n c e  at 
the B o a r d  h e a r i n g  to a t t o r n e y ' s  fe s w a s  a t  t h e  b e g i n ­
n i n g  o f  t h e  h e a r i n g  b y  W i e n ' s  a t t o r n e y :

iM r .  P a g e :  T h e r e  a r e  tw o q u e s t i o n s  t h a t

a r e  r a i s e d  a s i d e  f r o m  t h e  q u e s t i o n  of

p e n a l t i e s  a n d  a t t o r n e y  f e e s  w h i c h  w i l l  

b e  t a k e n  c a r e  o f  n o r m a l l y ( ? ) . [as in 

t h e  o r i g i n a l ]

T h e  l a s t  w o r d  c o u l d  b e  " o r a l l y . "  In a n y  e v e n t ,  W i e n  d o e s  

n o t  a r g u e  t h a  t h e  A r a n t s '  r e q u e s t  for a t t o r n e y ' s  f e e s  

w a s  n o t  t i m e l y  r a i s e d  in t h e  p r o c e e d i n g s  b e l o w .

If r e a s o n a b l e  a t t o r n e y ' s  f e e s  u n d e r  A S  2 3 . 3 0 . 1 4 5 ( b )  

w e r e  p r o p e r  in t h i s  c a s e ,  th e  B o a r d  s t i l l  s h o u l d  h a v e  
c o n d u c t e d  a h e a r i n g  o n  t h e  q u e s t i o n ,  r e q u e s t e d  e v i d e n c e  
f r o m  t h e  p a r t i e s ,  or a t  l e a s t  i n d i c a t e d  in i t s  o r d e r  
h o w  it a r r i v e d  at t h e  $ 5 0 0 . 0 0  d e t e r m i n a t i o n .  S e e  H a i l e
v. P a n  A m e r i c a n  W o r l d  A i r w a y s ,  Inc., 5 05  P . 2 d  81 8,  841
( A l a s k a  1(„ /3) ( r e m a n d i n g  f o r  a h e a r i n g  o n  a t t o r n e y ' s  

f e e s  a n d  c o s t s ) .  T h e  c o u r t  in R e e v e s  v. S i e r r a  H o m e s ,
563 P . 2d 1242, 1 2 4 2  (Or. A p p ,  19 77 ),  r e m a n d e d  a c a s e  
w h e r e  t h e  r e c o r d  s i m p l y  r e v e a l e d  t he  d o l l a r  a m o u n t  
g r a n t e d  b y  t h e  W o r k m e n ' s  C o m p e n s a t i o n  B o a r d :  " W i t h o u t

e v i d e n c e  o r  a s t i p u l a t i o n  t h e r e  is n o  w a y  w e  c a n  m e a ­
s u r e  th e d i s c r e t i o n  e x e r c i s e d . "



it s i m p l y  d e l a y e d  p a y m e n t s ,  a n d  p r i o r  to  t h e  h e a r i n g ,  th e

e m p l o y e r  i n f o r m e d  t h e  B o a r d  t h a t  it w a s  n o t  c o n t e s t i n g  the

c l a i m s .  W e  h e l d  t h a t  t h e  d e l a y  i n  p a y m e n t s  d i d  n o t  c o n s t i -
51

t u t e  a c o n t r o v e r s i o n .  W i e n ,  h o w e v e r ,  h a s  c o n s i s t e n t l y

d e n i e d  a n d  l i t i g a t e d  i ts  o b l i r : t i o n  to p a y  t he i n c r e a s e

52
s o v j h t ,  a n d  e v e n t u a l x y  r e c e i v e d  by, t h e  A r a n t s .

W i e n ' s  f a i l u r e  to l i l e  a n o t i c e  o f  c o n t r o v e r s i o n  

is n o t  d i s p o s i t i v e  o n  t h e  q u e s t i o n  of a t t o r n e y ' s  fe es.  A S  

2 3 . 3 0 . 1 4 5 ( a )  r e q u i r e s  a f i n d i n g  b y  the B o a r d  o f  w h e t h e r  

t h e r e  h a s  b e e n  c o n t r o v e r s i o n  in fact. If f a i l u r e  to f i l e  a 

n o t i c e  o f  c o n t r o v e r s i o n  m a d e  t h e  e m p l o y e r  l i a b l e  for l o w e r  

a t t o r n e y ' s  fees, th e e m p l o y e r  w o u l d  b e n e f i t  f r o m  n o n -  

c o m p l i a n c e  w i t h  t h e  s t a t u t e  a n d  f e w  n o t i c e s  w o u l d  b e  filed. 

T h i s  b a c k w a r d  i n c e n t i v e  c o n t r a s t s  w i t h  t h e  w o r k i n g  o f  AS

51 In H a i l e , t h e  W o r k m e n ' s  C o m p e n s a t i o n  B o a r d  found as a 
m a t t e r  o f  f a c t  t h a t  t h e  e m p l o y e r ' s  d e l a y  w a s  d u e  to 

c o n d i t i o n s  o v e r  w h i c h  it ha d  n o  c o n t r o l ;  t h e  e m p l o y e e  
d i d  no t a p p e a l  that r u l i n g  a n d  s o t h e  c o u r t  d i d  not 

e x a m i n e  th e B o a r d ' s  c o n c l u s i o n  t h a t  t h e  d e l a y  w a s  

i n v o l u n t a r y .  50 5 P . 2d a t  8 4 0 - 4 1 .  J u s t i c e  K r w i n  w o u l d  
h a v e  f o u n d  t h a t  t h e  e m p l o y e r ' s  d e l a y ,  d u e  to a si x-  
m o n t h  i n v e s t i g a t i o n  o f  t h e  w o r k e r ' s  l e ga l r i g h t  to 

c o m p e n s a t i o n ,  c o n s t i t u t e d  c o n t r o v e r s i o n  as  a m a t t e r  o! 
law. 5 0 5  P . 2d a t  8 4 2 - 4 3  ( c o n c u r r i n g  a n d  d i s s e n t i n g  
o p i n i o n ) .

52 T h e  f a c t  t h a t  W i e n  a g r e e d  to p a y  c o m p e n s a t i o n  a n d  o n l y  
d i s p u t e d  t h e  a m o u n t  d o e s  n o t  p r e c l u d e  a f i n d i n g  o f  c o n ­
t r o v e r s i o n  a n d  a n  a w a r d  o f  a t t o r n e y ' s  fees u n d e r  AS 
2 3 . 3 0 . 1 4 5 ( a ) .  A l a s k a  I n t e r s t a t e  v. H o u s t o n ,  580 P . 2d 
018, 6 2 0  ( A l a s k a  19 78) . S e e  J. B. W a c r a c k  Co. v. B o n n , 

418  P . 2d 980, 9 9 0  ( A l a s k a  1366); A S  2 3 . 3 0 . 1 4 5 ( a )  ( r e f e r­

r i n g  t o  c o n t r o v e r t i n g  a c l a i m  "in w h o l e  o r  in p a r t " ) .



2 3 . 3 0 . 1 5 5 ,  w m c h  r e q u i r e s  t h e  e m p l o y e r  to f i l e  a r. tice of

c o n t r o v e r s i o n  a n d  p e n a l i z e s  t h e  e m p l o y e r  w h o  d o e s  n o t  
53

c o m p l y .  T o  h o l d  t h a t  t h e r e  is n o  c o n t r o v e r s i o n  d u e  s o l e l y

53 A S  2 3 . 3 0 . 1 5 5 ,  " P a y m e n t  o f  C o m p e n s a t i o n , "  p r o v i d e s ,  in 
p a r t :

(a) C o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r  
s h a l l  be p a i d  p e r i o d i c a l l y ,  p r o m p t l y ,  

a n d  d i r e c t l y  to t h e  p e r s o n  e n t i t l e d  
to it, w i t h o u t  a n  a w a r d ,  e x c e p t  w h e r e  

l i a b i l i t y  to  p a y  c o m p e n s a t i o n  is c o n ­
t r o v e r t e d  b y  t h e  e m p l o y e r .

(b) T h e  f i r s t  i n s t a l l m e n t  o f  c o m p e n ­
s a t i o n  b e c o m e s  d u e  o n  t h e  1 4 t h  d a y  

a f t e r  t h e  e m p l o y e r  h a s  k n o w l e d g e  o f  

th e i n j u r y  cc d e a t h .  O n  t h i s  d a t e  all 
c o m p e n s a t i o n  t h e n  d u e  s h a l l  b e  pa id.

• • •

• • • •

(d) If t h e  e m p l o y e r  c o n t r o v e r t s  t h e  

r i g h t  to c o m p e n s a t i o n  lie s h a l l  f i l e  

w i t h  t h e  b o a r d  o n  o r  b e f o r e  the 1 4 t h  
d a y  a f t e r  h e  lias k n o w l e d g e  o f  the 

a l l e g e d  i n j u r y  o r  d e a t h ,  a n o t i c e  
. . . s t a t i n g  t h a t  t h e  r i g h t  to c o m ­
p e n s a t i o n  is c o n t r o v e r t e d  . . . .

(c) If a n y  i n s t a l l m e n t  o f  c o m p e n s a ­
t i o n  p a y a b l e  w i t h o u t  an a w a r d  is n o t  

p a i d  w i t h i n  14 d a y s  a f t e r  it b e c o m e s  
d u e ,  as p r o v i d e d  in (b) o f  t h i s  s e c ­

tion, t h e r e  s h a l l  be  a d d e d  to the 
u n p a i d  i ns ta l l .  2n t a n a m o u n t  e q u a l  to 
20 p e r  c e n t  o. t, w h i c h  s h a l l  be 
p a i d  at the  s a m e  t i m e  as, a n d  in 
a d d i t i o n  to, the i n s t a l l m e n t ,  u n l e s s 
n o t i c e  is f i l e d  u n d e r  (d) o f  t h i s  s e c -  
tJLon o r  u n l e s s  t h e  n o n p a y m e n t  is 
excusutT~by the" b o a r d  a f t e r  a sliowiitjcj 
b y  the e m p l o y e r  t h a t  o w j n g  to c o n d i - 

t i o n s  o v e r  wTiTcIThe h a d  n o  c o n t rol

the TTistal lnient c o ulT l n o t  b e paTc T" 

w i t h i n  the' p e r i o d  p r e s c r i b e d  for the 
p a y m e n t ~  [ernphasis a d d e d ]



to th e f a i l u r e  to f i l e  t he  n o t i c e  w o u l d  b e  to p l a c e  f o r m

a b o v e  s u b s t a n c e .  W e  h o l d  t h a t  a n o t i c e  o f  c o n t r o v e r s i o n  b y

th e  e m p l o y e r  is n o t  r e q u i r e d  f o r  a n  a w a r d  o f  a t t o r n e y ' s  f e e s
54

u n d e r  A S  2 3 . 3 0 . 1 4 5 ( a ) .

A S  2 3 . 3 0 . 1 4 5  s e e k s  to i n s u r e  t h a t  a t t o r n e y ' s  fee 

a w a r d s  i n  c o m p e n s a t i o n  c a s e s  a r e  s u f f i c i e n t  t o  c o m p e n s a t e  

c o u n s e l  f o r  w o r k  p e r f o r m e d .  O t h e r w i s e ,  w o r k e r s  w i l l  h a v e
55

d i f f i c u l t y  f i n d i n g  c o u n s e l  w i l l i n g  to  a r g u e  t h e i r  c l a i m s .  

A l so , h i g h  a w a r d s  for s u c c e s s f u l  c l a i m s  m a y  b e  n e c e s s a r y  f or  

a n a d e q u a t e  o v e r a l l  r a t e  o f  c o m p e n s a t i o n ,  w h e  i c o u n s e l ' s  

w o r k  o n  u n s u c c e s s f u l  c l a i m s  is c o n s i d e r e d .  T a k i n g  i n t o

53 (C on t i n u e d )

Thui an e m p l o y e r  m u s t  s t a r t  c o m p e n s a t i o n  p a y m e n t s  
w i t h i n  14 d a y s  of  i n j u r y ;  a n o t i c e  o f  c o n t r o v e r s i o n  
p e r m i t s  th e e m p l o y e r ,  ' e g a l l y  a n d  w i t h o u t  l a t e  p e n a l t y ,  

n o t  to b e g i n  p a y m e n t s .  A l t h o u g h  t h e  o p i n i o n  in H a i l o 
is s o m e w h a t  u n c l e a r  o n  t h i s  p o i n t ,  th e r e f e r e n c e  to th e 

e m p l o y e r ' s  f a i l u r e  to f i l e  a n o t i c e  o f  c o n t r o v e r s i o n  
w a s  d i s c u s s e d  in the c o n t e x t  o f  A S  23. 3 0 . 1 5 5 ( d ) .  505
P. 2d a t  8 39. In H a i l e , t h e  B o a r d  d i d  n o t  l e v y  t he  l a t e  
p e n a l t y  b e c a u s e  it f o u n d  t h e  e m p l o y e r ' s  d e l a y  " o w i n g  to 
c o n d i t i o n s  o v e r  w h i c h  he h a d  n o  c o n t r o l . "  A S  

2 3 . 3 0 . 1 5 5 ( e ) .  S e e  n o t e  51 s u p r a .

54 A l a s k a  I n t e r s t a t e  v. H o u s t o n ,  500 P . 2d 610, 0 2 0  (Alask* 
19/0). T h e  d i f f i c u l t y  w i t h  i n t e r p r e t i n g  A S  2 3 . 3 0 , 1 4 5 (u ) 
m a y  a r i s e  f r om  th e s o m e w h a t  a w k w a r d  l a n g u a g e ,  " W h e n  th e 
b o a r d  a d v i s e s  t h a t  a c l a i m  h a s  b e e n  c o n t r o v e r t e d  . . . "  
( e m p h a s i s  a d d e d ) .  O u r  o p i n i o n  in A 1 a s k a Jn t c r s t a t o  is 
to the  e f f e c t  t h a t  t h e  w o r d  " a d v i s e r "  c a n  b e  r e a d  as 
" f i n d s . "

55 llaile v. P a n  A m e r i c a n  W o r l d  A i r w a y s ,  Inc., 505 I’.2d 

030, 044 ( A l a s k a  1973) (Er wi n,  J . , c o n c u r r i n g  an d  
d i s s e n t i n g ) .
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a c c o u n t  t h e s e  f a c t o r s ,  h o w e v e r ,  w e  a r e  s t i l l  c o n c e r n e d  that  

in s o m e  c a s e s ,  a p p l i c a t i o n  o f  A S  2 3 . 3 0 . 1 4 5 ( a )  r e s u l t s  in a 

f e e  a w a r d  t h a t  is " o u t  o f  a l l  p r o p o r t i o n  to  th e  s e r v i c e s  

p e r f o r m e d . "  H a i l e  v. P a n  A m e r i c a n  W o r l d  A i r w a y s ,  I n c . , 505 

P. 2d 838, 840  ( A l a s k a  1973). T h e  r e m e d y  f o r  t h i s  is s t a t u­

t o r y  c h a n g e  b y th e  l e g i s l a t u r e ,  n o t  " i n t e r p r e t a t i o n "  b y  the  

c o u r t s .  T h e  l e g i s l a t u r e  m a y  w i s h  to e x a m i n e  w h e t h e r  th e  

f o r m u l a  in A S  2 3 . 0 3 0 . 1 4 5 ( a )  s o m e t i m e s  r e s u l t s  in e x c e s s i v e  

fe e  a w a r d s ,  a w a r d s  h i g h e r  t h a n  a r e  n e c e s s a r y  to a t t r a c t  

c o u n s e l  i n t o  t h e  c o m p e n s a t i o n  area.

F o r  t h e  a p p e a l  o f  the  H o a r d ' s  d e c i s i o n ,  t h e  S u p e r  

i o r  C o u r t  g r a n t e d  th e A r a n t s  $ 7 5 0 . 0 0  i n  a t t o r n e y ' s  fees. 

B e f o r e  m a k i n g  t h i s  a w a r d ,  t h e  c o u r t  r e c e i v e d  a m o t i o n  for 

$ 6 , 0 3 3 . 7 5  in a t t o r n e y ' s  fees  f r o m  th e A r a n t s  a n d  a s u p p o r t ­

ing  m e m o r a n d u m ,  s t a t i n g  tha t c o u n s e l  h a d  w o r k e d  80 p l u s  

h o u r s  a t  a n  h o u r l y  b i l l i n g  r a t e  o f  $ 7 5 . 0 0 .  T h e  A r a n t s  

a p p e a l  t h e  $ 7 5 0 . 0 0  a w a r d  as an a b u s e  o f  d i s c r e t i o n .

An a w a r d  o f  a t t o r n e y ' s  f e e s  is s u b j e c t  t o  the

56
b r o a d  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  "An a b u s e  o f  d i s ­

c r e t i o n  is e s t a b l i s h e d  w h e r e  it a p p e a r s  t h a t  t h e  t r i a l

56 S t a t e  v. A l a s k a  I n t ' l  A i r ,  Inc., 562 P . 2d 1064, 1067 

( A l a s k a  1 9 77 ); C i t y  of V a l d e z  v. V a l d e z  Dev. C o . ,  523 

P . 2d 177, 184 ( A l a s k a  1974); C o o p e r  v. C a r l s o n ,  511 

P . 2d 1305, 1 3 0 9 ( A l as ka  19 73 );  b t a t e  v. A b b o t t ,  498 
P . 2d 712, 731 ( A l a s k a  1 9 7 2 ) ;  P a l f y  v. R i c e ,  4 7 3  P . 2d 

606, 6 13  ( A l a s k a  1970).



c o u r t ' s  d e t e r m i n a t i o n  as  to a t t o r n e y ' s  f e e s  w a s  m a n i f e s t l y  

u n r e a s u n a t l . e ." P a l f y  v. R i c e , 4 73  P. 2d 606, 6 1 3  (A l a s k a  

19 7 0 ) .  T h e  S u p e r i o r  C o u r t ' s  fee  a w a r d  f o r  t h e  a p p e a l  s h o u l d  

p r o v i d e  f o r  r e a l i s t i c  c o m p e n s a t i o n ,  t a k i n g  i n t o  a c c o u n t  the 

s a m e  f a c t o r s  t h a t  t h e  W o r k m e n ' s  C o m p e n s r t i o n  B o a r d  c o n s i d e r s  

w h e n  it g r a n t s  a t t o r n e y ' s  f e e s  f o r  n o n - c o n t r o v e r t e d  c l a i m s :  

" t h e  n a t u r e ,  l e n g t h  a n d  c o m p l e x i t y  o f  t h e  s e r v i c e s  p e r ­

f o r m e d ,  t r a n s p o r t a t i o n  c h a r g e s ,  a n d  t h e  b e n e f i t s  r e s u l t i n g

57
f r o m  th e s e r v i c e s  to t h e  c o m p e n s a t i o n  b e n e f i c i a r i e s . "

A d d i t i o n a l l y ,  t h o u g h ,  t h e  S u p e r i o r  C o u r t  s h o u l d  c o n s i d e r  th e

B o a r d ' s  fee a w a r d .  T h i s  is r e l e v a n t  w h e r e  a p p l i c a t i o n  of

t he  f o r m u l a  in A S  2 3 . 3 0 . 1 4 5 ( a )  h a s  p r o d u c e d  a d i s p r o p o r t i o n -

58
a t e l y  l a r g e  a w a r d  f o r  t h e  B o a r d  p r o c e e d i n g .

W e  r e m a n d  to t h e  S u p e r i o r  C o u r t  w i t h  d i i e c t i o n s  

t h a t  it r e m a n d  to t h e  B o a r d  for a d e t e r m i n a t i o n  o f  a t t o r­

n e y ' s  f e e s .  T h e  S u p e r i o r  C o u r t  s h a l l  m a k e  i t s  d e t e r m i n a t i o n  

of t h e  f e e s  to b e  g r a n t e d  b e c a u s e  o f  t h e  a p p e a l  a f t e r  tne 

W o r k m e n ' s  C o m p e n s a t i o n  B o a r d  m a k e s  i t s  f e e  av/ard.

57  A S  2 3 . 3 0 . 1 4 5 ( a ) . T h e  B o a r d  t a k e s  t h e s e  f a c t o r s  i n t o  
a c c o u n t  w h e n  "a c l a i m  lias n o t  b e e n  c o n t r o v e r t e d ,  b u t  

. . . b o n a  f i d e  l e g a l  s e r v i c e s  h a v e  b e e n  r e n d e r e d  in 
r e s p e c t  to t h e  c l a i m  . . . ." Icl. In t h e s e  c i r c u m ­

s t a n c e s ,  .he B o a r d  d i r e c t s  " p a y m e n t  o f  t h e  f e e s  o u t  of 
th e c o m p e n s a t i o n  a w a r d e d . "  I d .

58 A S  2 3 . 3 0 . 1 4 5 ( a )  p r o v i d e s  for a m i n i m u m  fee. If a p p l i ­

c a t i o n  o f  t h e  m i n i m u m  f e e  f o r m u l a  y i e l d s  a fee i n a d e­

q u a t e  t o  c o m p e n s a t e  the a t t o r n e y s ,  t h e r e  is t h e  r i g h t  
t o  a p p e a l  to t h e  S u p e r i o r  C o u r t .

- 4 1 -



P a r r i s h  L a w  O f f i c e
O  N E L S O N  P A R R I S H  

J A M E S  A.  P A R R I S H  

L A N C E  C .  P A R R I S H

A T T O R N E Y S  AT LAW 
5 3 6  F O U R T H  A V E N U E  

F A IR B A N K S ,  A L A S K A  997 01

T E L E P H O N E  

( 9 0 7 )  A S S  - 4 0 7 0

R O B E R T  A.  P A R R I S H  

O F  C O U N S E L

M a r c h  5, 1 9 8 0

Mr . F r e d  B r o w n

6 0 0  3 r d  S t . ,  S u i t e  2, G r a e h l
F a i r b a n k s ,  A l a s k a  9 9 7 0 1

D e a r  Mr. B r o w n ,

I a m  e n c l o s i n g  a c o p y  o f  H o u s e  B i l l  N u m b e r  7 0 5  w h i c h  I r e c e n t l y  

r e c e i v e d  a c o p y  of. I w o u l d  a p p r e c i a t e  it if y o u  w o u l d  t a k e  a 

l o o k  a t  t h e  p r o p o s e d  a m e n d m e n t s  to s e c t i o n  1 4 5  c o n c e r n i n g  a t t o r n e y ' s  
f e e s  a n d  s e e  i f  y o u  a g r e e  w i t h  t h e  p r o p o s e d  c h a n g e s .

I p r a c t i c e  w o r k m e n ' s  c o m p e n s a t i o n  s o l e l y  f r o m  t h e  c l a i m a n t ' s  
s i d e .  I d o  n o t  b e l i e v e  t h a t  t h e  a m e n d m e n t s  w o u l d  b e  c o n d u c i v e  t o  

f i n d i n g  a d e q u a t e  r e p r e s e n t a t i o n  f o r  c l a i m a n t s .  T h e  w a y  I r e * d  

t h e  a m e n d m e n t s  c o n t i n g e n t  f e e  c o n t r a c t  w o u l d  b e  v i r t u a l l y  o u t  t h e  

w i n d o w .  I f  y o u  h a v e  s o m e  c o m m e n t s  I w o u l d  a p p r e c i a t e  k n o w i n g  

t h e m ,  a n d ,  i f  y o u  o p p o s e  t h e  c h a n g e ,  I w o u l d  a p p r e c i a t e  y o u r  

e f f o r t s  in c o n t a c t i n g  m e m b e r s  o f  th e  l e g i s l a t u r e  a n d  t h e  G o v e r n o r ' s  

s t a f f  a n d  e x p r e s s i n g  t h e m .  P l e a s e  d o  n o t  h e s i t a t e  to c o n t a c t  m e  
o n  t h i s .

L C P i m a k
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/ JAY S. HAMMOND, GOVERNOR

D El'A ltTM EXT OF LAW
OFFIC E  O F  THE ATTORNEY 5.EhERAL

F e b r u a r y  27, 1 9 8 0

POUCH K -STA TE  CAPITOL 
JUNEAU, ALASKA 99811

Hon.  V e r n o n  H u r l b e r t  
C h a i r m a n
H o u s e  L a b o r  & M a n a g e m e n t  C o m m i t t e e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: J - 7 7 - 0 0 4 - 8 0

D e a r  Mr. H u r l b e r t :

R e g a r d i n g  H B  705 , " an  A c t  r e l a t i n g  t o  W o r k m e n ' s  

C o m p e n s a t i o n ;  a n d  p r o v i d i n g  fo r an e f f e c t i v e  d a t e , "  w e  

h a v e  d i s c o v e r e d  t lat a s h o r t  p h r a s e  w a s  i n a d v e r t e n t l y  
o m i t t e d .  T h i s  b i l l  w a s  i n t r o d u c e d  F e b r u a r y  11, 1 9 8 0  by 
t h e  R u l e s  C o m m i t t e e  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r  a n d  

p r e s e n t l y  r e s i d e s  in y o u r  c o m m i t t e e .

O n  p a g e  1, l i n e  27, t h e  w o r d s  " ... e a c h  
e m p l o y e r  o r  i n s u r a n c e  c a r r i e r  s h a l l  p a y  to  t h e  fu nd  
<t_Q ( n n n >  n m \ t-tF»d. T h e  a d d i t i o n  of  t h i s  p n r a s c  to

t h e  s t a t u t e  § 2 3 . 3 0 . 0 4 0 ( b ) ( 2 )  w o u l d  r e q u i r e  t h a t  th e 
p e r i o d  a f t e r  " AS 2 3 . 3 0 . 2 1 5 . "  b e  c h a n g e d  to a c o m m a .

I a p o l o g i z e  f o r  t h i s  o v e r s i g h t .

S i n c e r e l y ,

A V R U M  M. G R O S S  

A T T O R N E Y  G E N E R A L

B y :

K a t h r y n  K o l k h o r s t  

A s s i s t a n t  A t t o r n e y  G e n e r a l

K K : c b

cc: C o m m i s s i o n e r  O r b e c k

03-C6LH



,___________________________________c  ; c ____
As an in t e g r a l  p a r t  o f  the W o r km en ' s  Compensa t ion  Act the Second  I n j u r y  Fund  has the r e s p o n s i b ' h t y  o f p r o v i d i n g  the 
means to r eh ab i l i t a t e  and r e t r a i n  d i s a b l e d  w o r k e r s  who as the r e s u l t  o f  an occupa t iona l  i n ju r y  . r e  in need o f  new s k i l l s  
w h e r e b y  they may r e t u r n  to g a in fu l  emp lo ymen t  w i th in  the l im i ta t ions o f  t h e i r  d i s a b i l i t i e s  and :on t inue  to func t ion  as 
p r o d u c t i v e  m embe r s  o f  s o c i e t y .  F rom  o f f ices  located in J un e au  and A n c h o r a g e ,  th is  BRU p r o v i d e s  not o n l y  f inanc ia l  
a s s i s t ance  f o r  r e t r a i n i n g  bu t  sup [  o r t  and encou ragemen t  to the d i s a b l e d  w o r k e r  and his fam i ly  by  p e r s o n a l  contact 
d u r i n g  the c ru c i a l  p e r i o d  o f  p h y s i c a l  and emotiona l r e a d ju s tm en t .

T h e  Second  I n j u r y  Fund  is a l s o  r e s  ons ib le  f o r  paymen t  o f  compensa t ion  and r e im bu r s em en t  to e m p l o y e r / c a r r i e r s  in cases 
w'here the emp lo y e e  has  a p r e - e x i s t i n g  d i s a b i l i t y  f r om  any cause  and i n c u r s  a second i n j u r y  wh ich  causes  g r e a t e r  d i s ­
a b i l i t y  b ecause  or the comb ined  e f fec ts  o f  the two.  T h e  fund e n c o u r a g e s  em p l o y e r s  to h i r e  the d i s a b le d  w o r k e r  by 
r e l i e v i n g  them o f  some o f  the f in anc ia l  b u r o e n  that c ou ld  d e v e l o p  s h ou ld  It suffe** f u r t h e r  i n j u r y  as a r e s u l t  o f  his 
d i s a b i l i t y .

H i s t o r i c a l l y  each y e a r  a c c o rd in g  to D iv i s i o n  r e c o r d s ,  one  out  o f  e v e r y  25 p e r s o n s  emp lo y ed  in A la s k a  w i l l  e x p e r i e n c e  
w o r k  i n j u r y  that w i l l  c au s e  o v e r  th r e e  d a y s  lo se  o f  w o r k .  Due to the s e v e r i t y  o f  i n j u r y  a p p r o x im a t e l y  3 p e r c en t  o f  these 
cases  w i l l  r e s u l t  in p e rm an en t  p a r t i a l  d i s a b i l i t y  wh ich  w i l l  c au se  a h i n d e r a n c e  o r  ob s t ac l e  to emp lo ymen t .  T h e  Second  
I n j u r y  Fund ' s  goa l  a d d r e s s e s  the p r o b l em  o f  r e t u r n i n g  these  d i s a b l e d  w o r k e r s  to a p r o d u c t i v e  r o l l  in so c ie t y .

• *

The  v a l u e s ' o f  r e t r a i n i n g  and r eh a b i l i t a t i o n  In te rms o f  econom ics  a r e  bo th t ang ib le  and id en t i f f b l e .  R e s t o r a t i o n  o '  an 
i n d i v id u a l  to g a in fu l  emp loymen t  then is not o n l y  bene f i c i a l  to the w o r k e r ,  but  to a l l  s o c ie t y ,  fu r  r eh ab i l i t a t ed  p e r s o n s  
pay  on taxes  many  t imes m o re  than cos t  o f  the n e c e s s a r y  t r a in i n g  s e r v i c e s .  A l s o  e n o rm ou s  sums in w e l f a r e  paymen ts  
and  soc ia l  s e c u r i t y  b e n e f i t s ,  wh ich  o t h e rw i s e  wou ld  be  n e c e s s a r y  f o r  t h e i r  m a in tenance ,  a r e  s a v e d .

In FY 79 o v e r  2 0 , 0 0 0  w o r k  r e l a t ed  i n j u r i e s  w e r e  r e p o r t e d  to the W o r km en ' s  Compensa t ion  D i v i s i o n .  A pp ro x im a t e l y  750 
o f  them r e s u l t e d  in p e rm an en t  p a r t i a l  d i s a b i l i t y  and w e r e  a d v i s e d  o f  ben e f i t s  a v a i l a b l e  f r om  the F u nd .  T w o - h u n d r e d  and 
f o r t y - o n e  o f  the i n j u r e d  w o r k e r s  r e c e i v e d  s e r v i c e s  f r om  the Fi nd and one  h u n d r e d  and f i f teen w e r e  r e t u r n e d  to g a in fu l  
emp loymen t  with n ew ly  a cq u i r e d  s k i l l s .  Tw en ty  new c la im s  f o r  compensa t ion  paymen ts  to emp lo y ee s  and r e im bu r s em en t  
to e m p l o y e r / c a r r i e r s  was  aw a rd e d  by  the Wo rkmen 's  C ompensa t i on  B o a r d  in FY 79 mak ing  a total o f  s ix ty  one  c la im s  
c u r r e n t l y  b e in g  p a id .
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Based  on the n um be r  o f  i n d u s t r i a l  i n j u r i e s  r e p o r t e d  in FY 7 8 - 7 9 ,  o n l y  a sma l l  i n c r e a s e  in the num be r  o f in d i v id u a l s  
e l i g i b l e  f o r  v oca t i ona l  r e t r a i n i n g  b en e f i t s  is an t ic ipa ted ,  h o w e v e r ,  cos t s  o f  tu i t i on ,  b o o k s ,  supp l i e s  and t r a n sp o r t a t i o n  is 
expec ted  to r i s e  b y  at l ea s t  10 p e r c e n t  b y  FY 81.  We est imate  that the n um be r  o f  c la ims  f o r  compensat ion and r e im bu r sem en t  
w i l l  i n c r e a s e  to 75 .

P r o j e c t i o n s  f o r  the S econd  I n j u r y  Fund  ind ica te  that a s e r i o u s  fund b a l a n c e  p r o b l em  w i l l  ex i s t  at the end o f  FY 80 .  As the 
r e s u l t  o f  amendments  made to the W o r km en ' s  Compensa t ion  Act o v e r  the pa s t  f i v e  y e a r s ,  the cost o f  compensa t ion  paymen ts  
to i n j u r e d  w o r k e r s  and r e im b u r s em en t  to e m p l o y e r / c a r r i e r s  has i n c r e a s ed  by  a pp r o x im a t e l y  400 p e r c en t .  Cost of 
v oca t i ona l  r e t r a i n i n g  has  a l s o  d o u b l e d  o v e r  th is  same p e r i o d ,  p r im a r i l y  due  to in f l a t i on ,  (see attached)

T h e  g e n e r a l  t r e nd  has been  to i n c r e a s e  b e n e f i t s ,  thus e x p e n d i t u r e s ,  w ith  no  p r o v i s i o n s  fo r  an in c re ase  in r e v e n u e .  The  
p r e s e n t  method o f  o b t a in in g  r e v e n u e  f o r  th is  BRU  has  not been upda ted  s in c e  1970 and does  not g en e ra te  adequa te  fund ing  
to meet c u r r e n t  e x p e n d i t u r e s .  A p r o p o s a l  o u t l i n i n g  an a l t e rn a t e  method o f  g e n e r a t i n g  r e v e n u e  has been p r e p a r e d  f o r  the 
1980 L e g i s l a t i v e  S e s s i o n .  T h e  p r o p o s e d  method w i l l  p r o v i d e  su f f i c i en t  f u nd ing  f o r  this BRU to meet c u r r e n t  and f u tu r e  
s t a t u t o r y  o b l i g a t i o n s .
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SECOND IN JURY  FUND 

COMPARISON OF FUND BALANCES ,  RECb lPT S  AND D ISBURSEM ENTS

Page 3 of 3

F i sca l
Y e a r

J u l y  1 
B eg in n in g  
B a lan ce

Ad ju s tmen t s Rece ip ts
1

D isb u r s em en t s
J u n e  30 
E n d i n g  

Ba lance

1974 5 4 , 3 7 6 1 6 3 , 4 4 8 1 84 , 6 0 8 2 3 6 , 8 4 2 1 65 , 5 8 9

1975 1 65 , 5 8 9 ( 1 7 , 0 5 0 ) 2 3 9 ,4 81 2 7 1 , 5 5 0 116 , 4 6 9

1976 1 1 6 , 4 6 9 4 3 0 , 3 1 8 3 2 9 , 0 1 0 2 1 7 , 7 7 7

1977 2 1 7 , 7 7 7
•

• 4 4 5 , 4 1 0 3 3 4 , 1 3 3 329,054

1978 3 2 9 , 0 5 4 »
6 5 2 , 9 9 8 785,200 196,852

1979 1 9 6 , 8 5 2 1 , 0 8 5 , 6 0 0 9 9 0 , 5 0 0 291,952

1980 2 9 1 , 9 5 2 9 0 0 , 0 0 0 * 1 , 2 3 6 , 3 0 0 (44,348)

* Est imated r e v e n u e  1980

**  Est imated b a l a nce  f o r  J u n e  30 ,  1980
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^Mrl jo rngt ,  ^ i a s t a  99501 (907) 276-3037
t e n n i s  P a t r i c k  J a m e s  (907) 276-6200

A t to rn ru  at t a b

M a r c h  7, 1 9 8 0

S t a t e  o f  A l a s k a  

D e p a r t m e n t  o f  L a b o r  

P O  B o x  1 1 4 9  
J u n e a u ,  A K  9 9 8 1 1

A t t e n t i o n :  J a c q u e l y n  L. M c C l i n t o c k ,  D i r e c t o r

W o r k m a n ' s  C o m p e n s a t i o n  D i v i s i o n  
RE: H o u s e  B i l l  No. 705

D e a r  Ms . M c C l i n t o c k :

1 h a v e  had an o p p o r t u n i t y  to r e v i e w  H o u s e  Bill No. 705 
and w o u l d  submit the following co mme n t s  to that bill for 
y o u r  information.

A.S. 23.30.215. The c e i ling for m o n t h l y  and total 
p a y m e n t s  should be raised h i g h e r  than the c u r r e n t l y  proposed 
Two H u n d r e d  Dollars per month, with a Ten T h o u s a n d  Dollar 
total expenditure. The r e a s o n i n g  for this is that it is 
h i g h l y  unrea l i s t i c  that a c l a i m a n t  in v o c a t i o n a l  r e h a bilitaion 
w o u l d  b e  able to survive by paying him Two H u n d r e d  Dollars a 
m o n t h  plus his 191 funds, w h i l e  he is in v o c a t i o n a l  rehabilita tion.

A.S. 23.30.095(a) The removal of the two y e a r  b a rrier 
as far as c o n t i n u i n g  medical treatment is logical and just.
The d e l e t i o n  of the right of the e m p l o y e e  to c h a n g e  p hysicia ns 
is going to cause a ldition al litigation. The insurance 
c a r r i e r s  resist paynent for c h i r o p r a c t i c  c a r e  at this time, 
even though A.J. 27 .30.095 (a), allows a c h a n g e  of physicians,
(See A.S. 23.30.265). The d e l e t i o n  of this c l a u s e  will 
p r o v i d e  the carrier s with the right to l i t i g a t e  an employee' s 
right to seek c h i r o p r a c t i c  help, a fter h a v i n g  been seen b y  a 
d o c t o r  of medicine.

A.S. 23.30.095(c) The r equ irement o f  s u b m i t t i n g  an ADL 
210, or e quivalent  form will fall d i r e c t l y  on the c laimant 
by the insertion of "each visit for" and d e l e t i o n  of "the 
first" visit. C u r r e n t l y  some a d j u s t o r s  are s t o p p i n g  c o m p e n s a t i o n  
b e n e f i t s  to the e m p loyee w h e n  they don't receive the t r e a t­
ing p h y s i c i a n ' s  reports. This is true w h e t h e r  the treating 
p h y s i c i a n  is a d oct or of med icine, or a c h i r o p r a c t o r .  While 
it m i g h t  be agreed that the r e s p o n s i b i l i t y  u l t i m a t e l y  rests 
with the employee to insure medical reports are timely 
s ubmitted, the act should not p i o v i d e  a vehicle, a l l owing 
c a r r i e r s  to harrass e m p l oyee s by p l a y i n g  games with the 
e m p l o y e e s  c o m p ensation, under the guise of "the treating 
p h y s i c i a n  has failed to timely submit h i s / h e r  medical r e p o r‘". 
O v e r c o m i n g  p s y c h o l o g i c a 1 trauma, r e l a t i n g  to a w o r k - r e l a t e d  injury, 
is an important part of recovery. A l l o w i n g  the c a r r i e r  this 
p s y c h o l o g i c a l  tool will act to the d e t r i m e n t  of the injured 
employee.



A . S .  2 3 . 3 0 . 0 9 5 ( e )  T h e  i n d e p e n d e n t  m e d i c a l  e x a m i n a t i o n  
b y  t h e  e m p l o y e r / c a r r i e r  is n o t  a n  e f f o r t  to a s c e r t a i n  w h e t h e r  

an e m p l o y e e  h a s  b e e n  i n j u r e d ,  b u t  is u s e d ,  h o p e f u l l y  to 

d e c r e a s e  t h e  p e r m a n e n t - p a r t i a l  d i s a b i l i t y  r a t i n g  o r  to d i s c r e d i t  
c h i r o p r a c t i c  t r e a t m e n t .  T h e  r i g h t  o f  t h e  i n j u r e d  e m p l o y e e  to 
h a v e  h i s  p h y s i c i a n  p r e s e n t ,  s h o u l d  n o t  b e  d e l e t e d ,  t h u s  
a l l o w i n g  t h e  i n j u r e d  e m p l o y e e  to  b e  at t h e  m e r c y  o f  t h e  
c a r r i e r .  It s h o u l d  b e  r e m e m b e r e d  t h a t  m o s t  c l a i m a n t s  h a v e  
n o t  h a d  p r i o r  e x p o s u r e  to t h e  c o m p e n s a t i o n  s y s t e m ,  n o r  d o  

t h e y  s e e k  l e g a l  c o u n s e l  u n t i l  p r o b l e m s  b e t w e e n  t h e  c l a i m a n t  

a n d  c a r r i e r  d e v e l o p .  T h e  a d j u s t o r  is i n t i m a t e l y  f a m i l i a r  

w i t h  t h e  w o r k i n g s  o f  t h e  s y s t e m .  T h u s ,  I b e l i e v e  t h e  r i g h t  

o f  t h e  c l a i m a n t  to h a v e  h i s  o r  h e r  p h y s i c i a n  p r e s e n t ,  p a i d  
for  b y  t h e  e m p l o y e r ,  a ^ t s  as a b a l a n c i n g  f o r c e  in b e h a l f  o f  

th e  e m p l o y e e .  T h e  e m p l o y e r  m u s t  a d d r e s s  t h i s  f a c t  w h e n  it 
w a n t s  to c o n v i n c e  t h e  e m p l o y e e  t h a t  a f r e e  t r i p  o u t s i d e  to 
v i s i t  a n  " i m p a r t i a l "  d o c t o r ,  w o u l d  b e  a n i c e  v a c a t i o n .

A . S .  2 3 . 3 0 . 1 1 0 ( c )  T h e  i n c r e a s e d  t i m e  r e q u i r e m e n t  f o r  
n o t i c e  o f  a h e a r i n g  a p p e a r s  to w o r k  to t h e  b e n e f i t  f t h e  

c a r r i e r .  As a r u l e ,  t h e  c l a i m a n t  r e q u e s t s  a h e a r i n g  b e c a u s e  
t h e  c a r r i e r  h a s  c o n t r o v e r t e d  t h e  e m p l o y e e ' s  c l a i m  o r  s t o p p e d  
the  c l a i m a n t ' s  c o m p e n s a t i o n  p a y m e n t s .  T h e  p r o p o s e d  c h a n g e  
a l l o w s  t h e  c a r r i e r  to u s e  t h e  t e c h n i c a l  d e f e n s e  of l a c k  o f  
t w e n t y  d a y  n o t i c e  to a v o i d  a h e a r i n g .

Increasing the time a l l o w e d  the Board to render a 
d e c i s i o n  is e q u ally u n f air to the claimant. Some cases have 
been p e n d i n g  w r itten d e c i s i o n s  for m o n t h s  after the hearing.
The c a r r i e r  is not required to pay interest, much less principle, 
on an award until due. It is not due until a w r i t t e n  d e c i s i o n  
has been r e n d e r e d  by the Board. The c l a i m a n t  suffers economic 
ha r ds hip d u r i n g  this period, in some cases, having to seek 
help from Welfare. If the Board d enies a claim, then quick 
notice of that denial, is e q u a l l y  important. The issue is
put to rest, or appealed, while the facts are still fresh.

The twenty day requir e m e n t  t h e o r e t i c a l l y  forces the 
Board to take some action, once the h e a r i n g  is requested.
Deletio n of this r e q u i r e m e n t  will requ ire court a c t i o n  on 
the part of the m o ving party, to force the Board to act.
This seems to be an u n r e a s o n a b l e  r e q u i r e m e n t  on the m o v i n g
party, who is genera lly the claimant.

C o n sequent ly, I w o u l d  suggest that the curr ent ten day 
h e ari ng n o tice and twenty day d e c i s i o n  r e q u i r e m e n t s  remain 
i n t a c t .

A . S . 2 3 . 3 0 . 1 4 5 (a) The removal of the m i n i m u m  fee schedu le 
will c r e a t e  a p andor ia's box situation. It allows the Board 
to set any standard as to what the attorn*"' can recover as 
a t t o r n e y  fees. Claiman t's counsel do not recover on every 
case. Cons equently, the a t t o r n e y  must r e c o v e r  suffic i e n t  
fees on successful cases to o ffset the uns uc c e s s f u l  cases. 
Contingent fees should a l s o  be allowed, since some c l a i m a n t s  
prefer this arrangement. To allow the Board to reject this 
type of fee arrangement, will create u n c e r t a i n t y  w i t h i n  the 
claimant bar. This will wor k to the a d v a n t a g e  of the carrier,



s i n c e ,  if t h e  c l a i m a n t  c a n n o t  s e c u r e  q u a l i f i e d  l e g a l  c o u n s e l ,  

t h e  c l a i m a n t  w i l l  b e  l e f t  to t h e  m e r c y  o f  t h e  c a r r i e r .

It s h o u l d  b e  p o i n t e d  o u t  t h a t  t h e  c a r r i e r s  a r e  in

d i r e c t  v i o l a t i o n  o f  t h i s  s e c t i o n ,  s i n c e  t h e y  d o  n o t  s u b m i t  

a t t o r n e y s  f e e s  f o r  a p p r o v a l  b y  t h e  B o a r d .  E q u a l l y  r e l e v a n t  
is t h e  f a c t  t h a t  t h e  c a r r i e r s  a t t o r n e y s  g e t  p a i d ,  w h e t h e r  or  
n o t  t h e y  p r e v a i l  o n  a p a r t i c u l a r  c a s e .

A . S .  2 3 . 3 0 .  14 5 (b) T h e  p r o p o s e d  c h a n g e s ,  c o u p l e d  w i t h  t h e
p r o p o s e d  A , S . 2 3 . 3 0 . 1 4 5 (a) w i l l  a l l o w  t h e  c a r r i e r  to l i t i g a t e

w h a t  is " r e a s o n a b l e "  w i t h  o u t  a m i n i m u m  f e e  b a s e .  B e  a s s u r e d  

t h e  c a r r i e r s  w i l l  l i t i g a t e  t h i s  i s s u e  s i n c e  t h e y  a r e  g o i n g  
to h a v e  to p a y  t h e  fe e s.

T h e  d e l e t i o n  o f  t h e  m i n i m u m  f e e  s c h e d u l e  a p p e a r s  to b e  

in d i r e c t  r e s p o n s e  to A l a s k a  I n t e r s t a t e  v  H o u s t o n  5 8 6 p . 2 d  
618, ( A l a s k a ,  1 9 7 8 ) .  It w o u l d  h a v e  b e e n  p r e T e r r a b l e  t h a t  

the S u p r e m e  C o u r t  h a v e  g r a n t e d  Mr. H o u s t o n  C i v i l  R u l e  82 

a t t o r n e y  f ee s.  It m u s t  b e  r e m e m b e r e d  t h a t  n o t  e v e r y  c l a i m a n t  
is s u c c e s s f u l .  T h e  n o n s u c c e s s f u l  c l a i m a n t  is g e n e r a l l y  

d e s t i t u t e ,  so t h e  c l a i m a n t ' s  a t t o r n e y  r e c e i v e s  n o t h i n g  fo r 

h i s  t i m e  a n d  e f f o r t s .  T h e  a t t o r n e y  m u s t  r e l y  u p o n  the 
s u c c e s s f u l  c a s e s  to f i n a n c e  t h e  u n s u c c e s s f u l  c a s e s .  V e r y  

f e w  a t t o r n e y s  r e p r e s e n t  c l a i m a n t s  in w o r k m a n  c o m p e n s a t i o n  
c a s e s .  R e c o v e r y  o f  a d e q u a t e  f e e s  m a y  w e l l  b e  t he  r e a s o n  f o r  
t h i s  l a c k  o f  i n t e r e s t .  F u r t h e r  r e d u c t i o n  o f  f e e s  a n d / o r  

h a v i n g  to l i t i g a t e  " r e a s o n a b l e  a t t o r n e y  f e e s "  o n  e v e r y  
s u c c e s s f u l  c a s e  m a y  c a u s e  a t t o r n e y s  p r e s e r  1y p r a c t i c i n g  in 
t h i s  f i e l d  to w i t h d r a w  f r o m  t h i s  s p e c i a l i z  I a r e a  o f  t he  

law. I w o u l d  s u g g e s t  t h a t  th e  B o a r d  b e  rcqui^"-* t o  h o n o r  

c o n t r a c t u a l  a r r a n g e m e n t s  b e t w e e n  c l a i m a n t s  a n d  c o u n s e l .  

F u r t h e r  t h a t  the c a r r i e r s  c o u n s e l  be  r e q u i r e d  to s u b m i t  
l e g a l  fe es for B o a r d  a p p r o v a l ,  p u r s u a n t  to  A . S . 2 3 . 3 0 . 1 4 5 ( a ) . 
A d d i t o n a l l y ,  in c o n t r o v e r t e d  c a s e s ,  t h a t  C i v i l  R u l e  82 
a t t o r n e y  f e e s  p l u s  c o s t s ,  b e  a p p l i c a b l e .

A . S . 2 3 . 3 0 . 1 7 5 (b) I f a i l  to s e c  w h a t  is w r o n g  w i t h  the 

m e t h o d  c u r r e n t l y  b e i n g  u t i l i z e d  to c a l c u l a t e  th e r a t e  o f  
c o m p e n s a t i o n .

A . S . 2 3 . 3 0 . 1 7 5 (c) T h e  r e a s o n i n g  b e h i n d  t h i s  s e c t i o n  
d o e s  n o t  s e e m  to b e  v a l i d  a n y m o r e .  T h e  " s n o w b i r d "  w o r k e r  
m u s t  a d d r e s s  s i m i l a r  c o s t  o f  l i v i n g  t h r o u g h - o u t  t he  U n i t e d  
S t a t e s .  I w o u l d  s u g g e s t  r e p e a l  o f  t M s  s e c t i o n ,  w i t h o u t  
s u b s t i t u t i o n .

A . S . 2 3 . 3 0 . 1 9 1  T h e  c o s t  o f  l i v i n g ,  d u r i n g  v o c a t i o n a l  
r e h a b i l i t a t i o n ,  d o c s  n o t  d e c r e a s e ,  c o n s e q u e n t l y ,  a c l a i m a n t ' s  
c o m p e n s a t i o n  r a t e  s h o u l d  n o t  d e c r e a s e .

F i n a l  c o m m e n t s :  A  r e a d i n g  o f  t he  p r o p o s e d  l e g i s l a t i o n
l e a v e s  m e  w i t h  t h e  i m p r e s s i o n  th at  it w a s  w r i t t e n  b y  a



repi e s e n t a t i v e  o f  the i n s u r a n c e  i n d u s t r y .  T h e r e  is v e r y  
l i t t l e  i n c r e a s e d  p r o t e c t i o n  to t h e  c l a i m a n t .  A l m o s t  all 
p r o p o s e d  c h a n g e s  to t h e  a c t  w i l l  b e  o f  b e n e f i t  to t h e  

e m p l o y e r / c a r r i e r .  I w o u l d  s u g g e s t  t h a t  t h e  e n t i r e  A c t  

b e  r e p e a l e d  a n d  a l l o w  c l a i m a n t s  to s u e  u n d e r  a t o r t  t h e o r y .
T h i s  w o u l d  p r e c l u d e  s o m e  c l a i m a n t ' s  r e c o v e r y ,  b u t  w o u l d  

b e n e f i t  t h e  v a s t  m a j o r i t y  o f  c l a i m a n t s .  A l t e r n a t i v e l y ,  t h e  

e n t i r e  A c t  s h o u l d  b e  r e d o n e  to b r i n g  it c u r r e n t  to 1 9 80 , 
t h u s  p a y i n g  c l a i m a n t s  r e a l i z t i c  s u m s  f o r  w o r k  i n j u r i e s /  T h e  

c u r r e n t  c e i l i n g s  o n  s c h e d u l e d  a n d  n o n s c h e d u l e d  i n j u r i e s ,  as 
w e l l  as u n r e a s o n a b l y  l i m i t i n g  t h e  c l a s s  o f  i n d i v i d u a l s /  
c o v e r e d  b y  d e a t h  b e n e f i t s  is u n j u s t .

I h a n k  y o u  for g i v i n g  m e  t h e  o p p o r t u n i t y  to e x p r e s s  m y  c o n c e r n s  
r e g a r d i n g  t h i s  p r o p o s e d  l e g i s l a t i o n .

c c : G o v c n o r  H nnond

P r e s i d e n t  o f  th e S e n a t e

C h a i r m a n  o f  the C o m m i t t e e  o f  L a b o r / H o u s e  a n d  S e n a t e
S p e a k e r  o f  the H o u s e

M e m b e r s  o f  the L a b o r  C o m m i t t e e

S i n c e r e l y  y o u r s ,

D P J :C J
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OF C O U N S E L

March 11, 1980

T he Honorable Charles H. Parr 
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99811 

RE: House Bill #705 

Dear Representative Parr:

I am writing to you concerning the proposed House Bill N u m b e r  705 which 
was introduced by the Rules Committee at the request of the Governor.

There are a number of comments I would like- to make with respect to this 
bill. Before doing so, I will briefly explain to you m y  background in w o r k­
men's compensation so that you may better evaluate m y  comments.

The firm of which I am a member has practiced workmen's compensation law 
for m a n y  years. Prior to myself and m y  brothers graduating from law school, 
m y  father practiced law, including workmen's compensation law, in the Interior. 
He handled many  cases in the territorial days and m a n y  under State Law.
N o w  myself and m y  brothers practice together with dad as a senv-retired 
associate.

Since graduating from law school and starting practice in Alaska in 1975, I 
have handled well over a hundred workmen's compensation claims. I have 
handled these claims only from the claimant's side. In addition, I estimate 
that I have spoken with in excess of 750 people who have workmen's compen­
sation claims in the last 5 years.

There are two provisions in House Bill 705 which concern me more than an^ 
others. One change 1 am in favor of; the other 1 am opposed to.

The proposed amendments of 23.30.095(a) eliminate the necessity to obtain 
board approval for medical care after two years. This change is long over­
due. B y  removing the language which is proposed to be removed, the entire 
process of providing medical care is streamlined.

Under both the present section 23.30.095(a) and the proposed amendment, 
the single issue is whether or not the nature of the injury or the process 
of recovery requires medical treatment. However, under the current enact­
ment of 23.30.095(a), an injured workman is entitled to such medical treat­
ment, automatica ly, only for two years from the date of injury. Subsequent
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to the two-year period, he must obtain Board authorization for that 
continued treatment or care. This usually requires a hearing.

B y  eliminating the two-year period, it will be up to the carrier, initially, 
to determine whether the process of recovery requires treatment, and, I 
believe in most instances it will pay medical bills. There are instances n o w  
where an employee, w h o  suffered a serious industrial injury and obviously 
requires treatment, has to make application to the Board even though the 
requirement for treatment is unarguable. Under the amendment, the 
number of hearings required before the Board will be reduced; yet, the 
standard by which treatment is awarded would not be changed. This 
amendment should be adopted.

I would next like to address the proposed amendment to 23.30.145(a).
That amendment would eliminate the present provision for minimum 
attorney's fees.

The vast majority of injured worionen do not have the funds to pay for 
attorneys. As a result, the m a j o r i t y  of attorneys with which I a m  familiar 
work on a contingent fee basis of between 10% and 20%. Thus, if the 
attorney is able to obtain additional compensation for the injured employee, 
the attorney gets paid. In the event the attorney is not able to obtain 
additional compensation, the attorney does not get paid.

The contingent fee system has very substantial benefits in the workmen's 
compensation field. Most importantly, it allows claimants w h o  could not 
otherwise pay attorneys to obtain representation. B y  the nature of the 
system, claimants do not seek representation until payments are withheld.
At that point they rarely can afford to pay by the hour. Also, since the 
attorneys are working on a percentage of recovery, they are less likely to 
take cases which are not meritorious. If attorneys were required to work 
by the hour, and were paid by the hour, some would be more inclined to 
take cases that had more marginal chances of recovery.

It is important to point out that under both the current and proposed 
statute, all fees for legal services rendered with respect to a claim are not 
valid unless approved by the Board. In addition, it is a misdemeanor to 
collect fees from a workmen's compensation claimant unless that fee has 
been approved by the Board. Therefore, the fee an attorney earns in a 
particuiai case is only that amount which is approved by the Board.

Under the cu rren t attorney's fee provision, the Alaska Supreme Court has 
ruled that when an injured workman successfully prosecutes a claim, which 
has been disputed and controverted by the workmen's compensation carrier, 
then, in addition to compensation, the Board awards a fee of not less than 
25% of the firs t $1,000.00 of compensation or part of the J r s t  $1,000 00 of 
compensation and 10% of all sums in excess of $1,000.00 of compensat on. 
Alaska Interstate: v . Houston, 586 P.2d 618 ( A K  1978), Wien v. A ran t, 592 
P.2d 352 (AK 1979) and Stite of Alaska v. Charles Brown, (Sup. Ct. Op.

t
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No. 1935, 1979). In all but minor cases this is essentially a 10% fee.
Under the current Board practice the minimum fee is usually awarded.

This allows the claimant to receive his full compensation and not have to 
pay for an attorney out of his pocket. If the Board denies the claim of 
the injured employee, it awards no attorney's fee to the claimant's attorney. 
The principal benefit of the 10% fee is that it provides a measure of predicta­
bility of the fee he will receive if he is successful on behalf of the claimant. 
Even with this "guaranteed" fee, few lawyers are attracted to workmen's 
compensation.

The proposed amendment to section 14..* e) would 'equire the Board in each 
case to make an award of attorney's fees taking into consideration the nature, 
length and complexity of the services perioime^, etc. One main problem 
with this proposed amendment is that it does not account for cases in which 
contingent fee attorneys may lose. In order to attract qualified attorneys 
to the workmen's compensation area, they must oe able to make a living 
commensurate with the practice of law in other areas. If they are only 
going to get what their services are worth in the cases that they win and 
they are not going to get anything in the cases that they lose, then one of 
two things will happen. Either attorneys will drop out of the system or 
they will begin charging claimants directly and claimants will be paying 
attorney's fees out of their own pocket.

Whichever happens, in m a n y  arguable cases, claimants with a bona fide need 
for and right to compensation will be left unrepresented. Neither of us is 
so naive as to believe that the claimants can represent themselves adequately 
against trained insurance adjusters and the attorneys w h o  invariably appear 
on behalf of the carriers. 1 currently read virtually all decisions written 
by the Alaska Workmen's Compensation Board, I a m  aware of a number of 
cases which I felt could have and should have been won had the claimant 
been represented by an attorney.

Also, the contingent fee allows most attorneys to talk to injured employees 
without charging for the time. This is the practice in our office. I estimate 
that in the past I have counseled at least 500 people for w h o m  I eventually 
did not take a workmen's compensation case. However, I was able to take 
an hour or an hour and a half and explain to them now the workmen's com­
pensation system works and what they can expect.

This has a substantial benefit to the Workmen's Compensation Division in 
that it does not have to counsel these people. It also elimina s n u m e r o u s  
unjustified claims which otherwise would have at least been initiated with * 
the Board.

By providing cost free initial consultations, we consider we are perform j 
a service to workmen's compensation claimants generally. The cost of tl t
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service is borne to a certair extent by claimants w h o m  we eventually repre­
sent and for w h o m  we are successful. This is justified by the fact that 
m a n y  of those would never get legal ad dee if it were not available without 
cost.

Based upon the above, I respectfully request that you vote in favor of the 
amendment to 23.30.095(a) (medical] and against the amendment to section 
A S  23.30.145(a) [attorney's fees]. I have talked to almost every lawyer 
in the Fairbanks area who practices workmen's compensation from the claim­
ant's side. I believe all of them agree with the thoughts I've expressed 
above. B y  voting in favor of the amendment to §95(a) the Board's proce­
dure regarding medical will be streamlined. B y  voting against the am end­
ment to §145(a), the already difficult task for a claimant in finding 
representation will not become hopeless.

LCP:mgs
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H o n o r a b l e  V e r n o n  H u r l b e r t  
C h a i r m a n ,  L a b o r  a n d  M a n a g e m e n t  

C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99811
(Mail Stop 3100)

RE: H o u s e  Bill No. 705

D e a r  R e p r e s e n t a t i v e  H u r l b e r t :

T h i s  l e t t e r  is d i r e c t e d  to y o u  as C h a i r m a n  of the 
L a b o r  and M a n a g e m e n t  C o m m i t t e e  a n d  to the o t h e r  m e m b e r s  of 
this C o m m i t t e e  in g e n e r a l  c o n c e r n i n g  c o n s i d e r a t i o n  of the 
a b o v e - r e f e r e n c e d  H o u s e  Bill No. 705 r e l a t i n g  to a m e n d m e n t  of 
the A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  Act. A l t h o u g h  e f f o r t s  to 
a m e n d  the A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  A c t  t h r o u g h  this 
Bill in o r d e r  to c l a r i f y  p o r t i o n s  of the Act a n d  to a c h i e v e  
the A c t ' s  u n d e r l y i n g  p o l i c y  are c e r t a i n l y  c o m m e n d a b l e ,  there 
a r c  s e v e r a l  s e c t i o n s  of the Bill w h i c h  I find o b j e c t i o n a b l e .
I h a v e  s u b m i t t e d  u n d e r  s e p a r a t e  c o v e r  a le t t e r  to the 
C o m m i t t e e  o u t l i n i n g  and s p e c i f y i n g  s e v e r a l  of the p o i n t s  
w h i c h  I find o b j e c t i o n a b l e  in p r o p o s e d  H o u s e  Bill 705.

However, m o s t  i m p o r t a n t l y ,  b e f o r e  any Bill such as 
HB 705 i& a c t e d  upon, it is i n c u m b e n t  that the leg i s l a t u r e ,  
and in th i s  c a s e  the L a b o r  and M a n a g e m e n t  C o m m i t t e e ,  o b t a i n  
as m u c h  p u b l i c  input as p o s s i b l e .  Of p r i m a l y  c o n c e r n ,  
of c o u r s e ,  w o u l d  be the i n d i v i d u a l s  and o r g a n i s a t i o n s  w h o  
ar e  m o s t  d i r e c t l y  i m p a c t e d  by the Act a n d  w h o  m u s t  deal o n  a 
r e g u l a r  b a s i s  w i t h  the p r o v i s i o n s  of the A c t  a n d  the A l a s k a  
W o r k m e n ' s  C o m p e n s a t i o n  Board. C o n s e q u e n t l y ,  I t hink it is 
i n c u m b e n t  upon the C o m m i t t e e  to h o l d  p u b l i c  h e a r i n g s  p a r­
ti c u l a r l y  in A n c h o r a g e ,  A l a s k a ,  at w h i c h  time any p r e s e n t  
c l a i m a n t s  u n d e r  the Act can add t heir input, as w e l l  as any 
a t t o r n e y s  r e p r e s o n t a t i n q  c l a i m a n t s ,  such as myself and our 
o r g a n i z a t i o n ,  t h e  C l a i m a n t s  C o u n s e l  A s s o c i a t i o n ;  the i n s u r a n c e  
c a r r i e r s  and t h e i r  a t t o r n e y s ;  e m p l o y e r s ,  u n i o n s  and o t h e r  

i n t e r e s t e d  part i e s .
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I n s o f a r  as the b u l k  of the c l a i m s  f i led w i t h  the 
W o r k m e n ' s  C o m p e n s a t i o n  B o a r d  are f i l e d  in A n c h o r a g e ,  A l a s k a  
an d  i n s o f a r  as the g r e a t e s t  c r o s s - s e c t i o n  o f  p o p u l a t i o n  w h o  
w o u l d  be  i n t e r e s t e d  in t e s t i f y i n g  l i k e l y  r e s i d e s  in A n c h o r a g e ,  
A l a s k a ,  I w o u l d  s t r o n g l y  u r g e  the c o m m i t t e e  to p r o c e e d  w i t h  
p u b l i c  h e a r i n g s  on  this B i l l  o r  any o t h e r  B i l l s  c o n s i d e r e d  
by the C o m m i t t e e  r e l a t i n g  to the A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  
A c t  h e r e  in A n c h o r a g e ,  A l a ska.

I c o m m e n d  this m a t t e r  to y o u r  a t t e n t i o n  and 
s t u d i e d  c o n s i d e r a t i o n .  If I can a s s i s t  in any w a v  o r  if I 
c an p r o v i d e  any f u r t h e r  i n f o r m a t i o n  w i t h  r e g a r d  to such 
h e a r i n g s ,  p l e a s e  do  not h e s i t a t e  to c o n t a c t  me at y o u r  
c o n v e n i e n c e .

Very truly yours,

JERMAIN, DUNNAGAN & OWENS

S t a
Brae ley

B D O :eg
cc: Representatives Brian Rogers,

Joe McKinnon, Mike Miller,
Robert Bettisworth, Margaret Branson 
and Joe Hayes 
Senators Frank F-. 'uson,
Bill Ray, Brad Bradley,
Mike Colletta and Jay Korttula 
Jackie McClintock, Director

Alaska Workmen's Compensation Board 
Kathy Kolkhorst, Attorney General 

Juneau, Alaska
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A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s  
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Re: H o u s e  B i l l  No. 705

D e a r  R e p r e s e n t a t i v e s  H u l b e r t ,  R o g ers, M c K i n n o n ,  M i l l e r  
B e t t i s w o r t h ,  B r a n s o n  and Hayes:

H o u s e  Bill No. /05 r e l a t i n g  to w o r k m e n ' s  c o m p e n s a t i o n  
h a s  b e e n  r e f e r r e d  to the L a b o r  and M a n a g e m e n t  C o m m i t t e e .  A l t h o u g h  
p a r t s  of  the p r o p o s e d  b i l l  a r e  c o m m e n d a b l e  a n d  s h o u l d  be a c t e d  
upon, o t h e r  s e c t i o n s  o f  the b i l l  a r e  h i g h l y _ ob j e c t i o n a b l e . A s 
a n  e x a m p l e ,  S e c t i o n  4 of t h e  A c t  a m e n d s  A.S. 2 3 . 3 0 . 0 9 5 ( c )  to 
p e r m i t  an e m p l o y e r  or c a r r i e r  to s u s p e n d  m e d i c a l  p a y m e n t s ,  and 
in p r a c t i c e  c o m p e n s a t i o n  p a y m e n t s ,  to i n j u r e d  e m p l o y e e s  b e c a u s e ,  
w i t h o u t  a n y  f a u l t  of the e m p l o y e e ,  his p h y s i c i a n  fail > to file  
a r e p o r t  w i t h i n  20 d a y s  f o l l o w i n g  f a c h  v i s i t . L o s t  m a i l ,  u n d e r -  
s t a f f i n g ,  o r  a n y  n u m b e r  of o t h e r  C a t c h  22s c o u l d  d e n y  an i n j u r e d  
e m p l o y e e  h i s  s t a t u t o r y  b e n e f i t s  w i t h o u t  a h e a r i n g  o r  d u e  p r o c e s s  
s a f e g u a r d s .  For t h e s e  o r  o t h e r  r e a s o n s  t h e  c o m m i t t e e  s h o u l d  
n o t  net u p o n  H o u s e  Bill /05 w i t h o u t  p u b l i c  h e a r i n g s  h e l d  p r e­
fe r a b l y  in Anc h o r a g e  w h e r e  the g r e a t m a j o r i t y  o f  w o r k m e n ' s  
compost s a r i s e  and a r e  d e c i d e d  and w h e r e  tin.’ commit ti e
w o u l d  be m o s t  a c c e s s i b l e  to employees.. A g a i n ,  I s t r o n g l y  u r g e  
y o u  t h a t  p a r t s  of H o u s e  B i l l  No. 705 r e p r e s e n t  an u n w a r r a n t e d  
r e t r e a t  fiom the p o s i t i o n  of A l a s k a  as a l e a d i n g  s t a t e  p r o t e c t­
in g  the r i g h t s  of i n j u r e d  e m p l o y e e s .  P u b l i c i t y  o f  t h e  bill
a n d
a r e

p u b lic 
a m u s t

a c c e s s i b l e  to w o r k m e n ' s  c o m p e n s a t i o n  c l a i m a n t s

W i t h  b e s t  r e g a r d s ,

C h a r l e s  C. K v a n sC G E / m
c c : J a c k i e  MeCiritock

C h a i r m a n

A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  B o a r d
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LAW OFFICES

D e a r  R e p r e s e n t a t i v e  Ilurlbert:

A s  o u r  l a w  f i r m  h a n d l e s  m a n y  w o r k e r s '  c o m p e n s a t i o n  cases, w e  
w e r e  i n t e r e s t e d  to  r e c e i v e  a c o p y  o f  H B  705, w h i c h  p r o p o s e s  
c e r t a i n  a m e n d m e n t s  t o  t h e  W o r k m e n ' s  C o m p e n s a t i o n  A c t .  0:. 
r e v i e w i n g  t h e  b i ll, h o w e v e r ,  w e  b e c a m e  d i s t u r b e d  b e c a u s e  in 
o u r  v i e w  t h e  a m e n d m e n t s  w o u l d  f u r t h e r  t e n d  to tip t h e  b a l a n c e  
in f a v o r  o f  i n s u r a n c e  c o m p a n i e s  a t  t h e  e x p e n s e  o f  i n j u r e d  
w o r k e r s .  O u r  o b j e c t i o n s  f o l l o w .

AS  2 3 . 3 0 . 0 9 5 ( a )  w o u l d  b e  a m e n d e d  t o  d e l e t e  l a n g u a g e  a l l o w i n g  
w o r k e r s  to c h a n g e  p h y s i c i a n s  f o r  a n y  r e a s o n  d u r i n g  the p e r i o d  
w h e n  m e d i c a l  c a r e  is r e q u i r e d .  W e  b e l i e v e  t h a t  a l l  p e o p l e  a r e "  
e n t i t l e d  t o  m e d i c a l  t r e a t m e n t  b y  a  p h y s i c i a n  o f  t h e i r  own 
c h o o s i n g .  A  p e r s o n  s h o u l d  n o t  be " S e p r i v e d  .of t h e  p h y s i c i a n  
o r  t r e a t m e n t  o f  c h o i c e  m e r e l y  b e c a u s e  h e  o r  s h e  w a s  i n j u r e d  ori 
t h e  j o b  s i te. T o  p r e s e r v e  t h e  r i g h t  to  a p h y s i c i a n  o f  c h o i c e ,  
it is ijnportant t h a t  a  w o r k e r  b e  p e r m i t t e d  t o  c h a n g e  p h y s i c i a n s 
a n y  t i m e  d u r i n g  t h e  p e r i o d  w h e n  medical, t r e a t m e n t  i s  r e q u i r e d .  
T h e  f i r s t  p h y s i c i a n  s e e n  b y  a w o r k e r  is f r e q u e n t l y  a c o m p a n y  
d o c t o r  o r  a p h y s i c i a n  r e c o m m e n d e d  or  s e l e c t e d  b y  t h e  e m p l o y e r .  
W h e n  the i n j u r e d  w o r k e r  l e a r n s  th a t  e x t e n d e d  t r e a t m e n t  m a y  
b e c o m e  n e c e s s a r y ,  h e  o r  s h e  m a y  w i s h  to b e  a t t e n d e d  b y  his 
o r  h e r  f a m i l y  p h y s i c i a n  o r  s o m e o n e  w h o  h a s  b e e n  r e c o m m e n d e d .
It. is o u r  p o s i t i o n  t h a t  t h e  l a n g u a g e  w h i c h  aj l o w s  a n  e m p l o y e e  
to c h a n g e  p h y s i c i a n s  f o r  a n y  r e a s o n  d u r i n g  t h e  p e r i o d  w h e n  
m e d i c a l  t r e a t m e n t  is r e q u i r e d  s h o u l d  b e  r e t a i n e d  i n  
A H  2 3 . 3 0 . 0 9 5 ( a ) .

T h e  b i l l  p r o p o s e s  to a m e n d  A S  2 3 . 3 0 . 0 9 5 ( c )  to r e q u i r e  a 
p h y s i c i a n  to r e p o r t  to t h e  e m p l o y e r  a n d  the B o a r d  w i t h i n  t w e n t y  
(20) d a y s  f o l l o w i n g  e a c h  v i s i t  f o r  t r e a t m e n t .  If t h e  p h y s i c i a n  
o r  h o s p i t a l  f a c i l i t y  i s  d e l i n q u e n t ,  t h e  c l a i m  for m e d i c a l  o r  
s u r g i c a l  t r e a t m e n t  w o u l d  b e  i n v a l i d  o r  u n e n f o r c e a b l e .  F i r s t ,
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we b e l i e v e  t h a t  t w e n t y  (20) d a y s  is an u n r e a s o n a b l y  s h o r t  p e r i o d  
o f  t i m e  in w h i c h  to a l l o w  t h e s e  r e p o r t s  to be  filed. B u t  m o r e  
i m p o r t a n t ,  t h e  c h a n g e  w o u l d  p e n a l i z e  a n  i n j u r e d  w o r k e r  for t h e  
d e l i n q u e n c y  o f  a p h y s i c i a n  o r  m e d i c a l  f a c i l i t y .  It is u n c o n s c i o n  
a b l e  to  d e n y  a w o r k e r  i n j u r e d  o n  the j o b  s i t e  l e g i t i m a t e  a n d  
n e c e s s a r y  m e d i c a l  e x p e n s e s  b e c a u s e  of the t i r d y  f i l i n g  o f  r e p o r t s

A l s o  a f f e c t i n g  t h e  w o r k e r ’s r i g h t  to a p h y s i c i a n  o f  c h o i c e  is 
t h e  p r o p o s e d  a m e n d m e n t  to AS  2 3 . 3 0 . 0 9 5 ( e ) .  T h e  p r o p o s e d  a m e n d­
m e n t  w o u l d  d e l e t e  t h e  e m p l o y e e ' s  r i g h t  at  a m e d i c a l  e x a m i n a t i o n  
r e q u e s t e d  b y  an  i n s u r a n c e  c a r r i e r  o r  o r d e r e d  b y  the B o a r d  to 
h a v e  h i s  p e r s o n a l  t r e a t i n g  p h y s i c i a n  p r e s e n t  a t  the i n s u r a n c e  
a r r i e r ' s  e x p e n s e .  T h e  c u r r e n t  l a w  is n e c e s s a r y  b e c a u s e  it is 

a v e h i c l e  f o r  a w i t n e s s  a t  t h e  e x a m i n a t i o n  a n d  it o p e r a t e s  as 
a d e t e r r a n t  to t h e  a l l  to c o m m o n  p r a c t i c e  o f  i n s u r a n c e  c o m p a n i e s  
to  s e n d  c l a i m a n t s  t o  d o c t o r  a f t e r  d o c t o r  u n t i l  the c a r r i e r  
r e c e i v e s  a r e p o r t  f a v o r a b l e  to its i n t e r e s t .

T h e  p r o p o s e d  a m e n d m e n t  to AS 2 3 . 3 0 . 1 1 0 ( c )  w o u l d  e x t e n d  the t i m e  
o f  n o t i c e  f o r  h e a r i n g  f r o m  t e n  ^10) to t w e n t y  (20) d a y s .  T h i s  
r e v i s i o n  is i n o f f e n s i v e  o n  its face, b u t  in o p e r a t i o n  it w i l l  
p r e j u d i c e  i n j u r e d  w o r k e r s .  A s  a p r a c t i c a l  m a t t e r ,  h e a r i n g s  
a r e  a l m o s t  a l w a y s  r e q u e s t e d  b y  the e m p l o y e e .  T h e  c a r r i e r  as 
the s o u r c e  o f  f u n d s  is i n  t h e  p o s i t i o n  of c o n t r o l .  It 
f r e q u e n t l y  a c t s  u n i l a t e r a l l y  w i t h o u t  i n i t i a l  B o a r d  a p p r o v a l ,  and 
t h e  w o r k e r  m u s t  f i l e  a c o m p l a i n t  w i t h  the B o a r d  if t h e  w o r k e r  
is d i s s a t i s f i e d .  O f t e n ,  a w o r k e r  f a c e s  r e d u c e d  o r  t e r m i n a t e d  
c o m p e n s a t i o n  o r  l i m i t a t i o n s  o n  h i s  m e d i c a l  b e n e f i t s .  T i me is 
usualXy_oJ: Jthe e s s e n c e  in t h e s e  c a s e s  a n d  tht w o r k e r  c a n n o t  
t o l e r a t e  a n y  delay,. On the o t h e r  h a n d , th e  c a t  t i e r  has no 
n e e d  o f  a t w e n t y - d a y  n o t i c e .  It a l r e a d y  w i l l  h a v e  a c o m p l e t e  
f i l e  o n  t h e  w o r k e r  a n d  w i l l  h a v e  r e c e i v e d  a c o p y  of  the a p p l i c a­
tion f o r  a d j u s t m e n t  o f  c l a i m ,  w h i c h  is f i l e d  p r i o r  to the 
r e q u e s t  f o r  h e a r i n g  a n d  w h i c h  n o t i f i e s  the c a r r i e r  o f  the 
c o n t r o v e r s y .  In a d d i t i o n ,  t h e  B o a r d ' s  t i m e  to i s s u e  a d e c i s i o n  
is e x t e n d e d  f r o m  t w e n t y  (20) d a y s  to t h i r t y  (30) d a y s .  T h e  
a m e n d m e n t s  w o u l d  a l l o w  t w e n t y  (20) a d d i t i o n a l  d a y s  to the 
p r e s e n t  p r o c e d u r e .  F o r  i n j u r e d  w o r k e r s  w i t h o u t  c o m p e n s a t i o n  o r  
m e d i c a l  b e n e f i t s ,  s u c h  a d e l a y  c a n n o t  be  t o l e r a t e d .

S e c t i o n  7 o f  HB 705 w o u l d  r e p e a l  p r o v i s i o n s  in e x i s t i n g  law 
t h a t  e s t a o l i s h  m i n i m u m  a t t o r n e y  fees f o r  l e g a l  s e r v i c e s  
r e n d e r e d  in r e s p e c t  to a c o m p e n s a t i o n  claim.

F i r s t ,  it is n o t e d  t h a t  the exis*-ing s t a t u t o r y  m i n i m u m  is n o t  
gene'-ou3. A S  23. 30.145, a t  p r e s e n t ,  a l l o w s  2 5 %  o f  the f i r s t 
$ 1 , 0 0 0  a w a r d e d  a n d  10% of a m o u n t s  a w a r d e d  in e x c e s s  o f  $ 1 , 0 0 0  
a s  the a t t o r n e y ' s  m i n i m u m  e n t i t l e m e n t ,  in c o n t r a s t ,  in a 
n o r m a l  t o r t  c a s e  (or if t h e  e m p l o y e r  c o u l d  be  s u e d  b y  the 
w o r k e r ) , t h e  n o r m a l  c o n t i n g e n t  fee r e c o v e r y  w o u l d  be  33% of 
t h e  t o t a l  d a m a g e s  a w a r d e d .

P a g e  T w o
M a r c h  11, 19 8 0
H o u s e  B i l l  No. 705
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S e c o n d ,  t h e  e x i s t i n g  m i n i m u m s  s e r v e  a v a l u a b l e  p u b l i c  p u r p o s e .  
T h e y  p e r m i t  i n j u r e d  w o r k e r s ,  e s p e c i a l l y  in the i m p o r t a n t  b u t  
n o n - c a t o s t r o p h i c  i n j u r y  ca s e s ,  to o b t a i n  c o u n s e l  w i l l i n g  to 
a s s i s t  in  t h e  p r e s e n t a t i o n  o f  t h e i r  c l a i m s .  T h e  e f f e c t  of 
d e l e t i n g  t h e  e x i s t i n g  m i n i m u m s  w o u l d  be  to d e n y  a t t o r n e y s  of 
a n y  a s s u r a n c e  o f  e v e n  the p r e s e n t  m i n i m u m  p e r c e n t a g e  fee 
if t h e  i n j u r e d  w o r k e r  p r e v a i l s  in the case. W i t h o u t  s u c h  
a s s u r a n c e ,  c o m p e t e n t  a t t o r n e y s  w i l l  p e r  f o r c e  be i n c r e a s i n g l y  
r e l u c t a n t  to s e r v e  as c o u n s e l  in t h e s e  cases. U l t i m a t e l y ,  
t h e  p e n a l t y  for t h i s  m u s t  be  b o r n e  by  i n j u r e d  w o r k e r s ,  
w h o s e  c l a i m s  w i l l  h a v e  to b e  p r e s e n t e d  w i t h o u t  legal c o u n s e l ,  
o r  p r e s e n t e d  m u c h  l e s s  a d e q u a t e l y  t h a n  a r e  the d e f e i s e s  of 
i n s u r a n c e  c a r r i e r s  a p p e a r i n g  b e f o r e  the W o r k m e n ' s  C o m p e n s a­
tio n  B o a r d .  H e a r i n g s  b e f o r e  the B o a r d  are essential''y 
a d v e r s a r y  in n a t u r e ;  it is i m p e r a t i v e ,  e v e n  i n  the o r d i n a r y  
a n d  n o n - c a t o s t r o p h i c  case, t h a t  e a c h  s i d e  b e  r e p r e s e n t e d  by 
c o m p e t e n t  c o u n s e l  t h o r o u g h l y  p r e p a r e d .  O t h e r w i s e ,  t h e  B o a r d  
as the a d j u d i c a t o r ,  c a n n o t  b e  e x p e c t e d  to r e a c h  f a i r  a n d  
i m p a r t i a l  j u d g m e n t s .

T h e  p r o p o s e d  r e v i s i o n  to AS 2 3 . 3 0 . 1 5 5 ( c )  w o u l d  a l s o  o p e r a t e  
t o  l i m i t  a w o r k e r ' s  r i g h t  to the p h y s i c i a n  of  c h o i c e .  U n d e r  
c u r r e n t  law, if a w o r k e r  is o u t s i d e  o f  A l a s k a  to r e c e i v e  
m e d i c a l  o r  r e h a b i l i t a t i o n  s e r v i c e s ,  the r e b u t t a b l e  p r e­
s u m p t i o n  o f  n o n - r e s i d e n t  s t a t u s  d o e s  n o t  app l y .  T h e  p r o p o s e d  
a m e n d m e n t  w o u l d  r e q u i r e  th a t  t h o s e  m e d i c a l  or  r e h a b i l i t a t i o n  
s e r v i c e s  n o t  r e a s o n a b l y  b e  a v a i l a b l e  in A l a s k a .  In o t h e r  
w o r d s ,  a w o r k e r  d e s i r o u s  o f  m e d i c a l  t r e a t m e n t  o u t s i d e  o f  Alaska 
is s u b j e c t  to t h e  r i s x  o f  h a v i n g  h i s  c o m p e n s a t i o n  r e d u c e d ,  
e v e n  if h e  o r  s h e  f u l l y  i n t e n d s  to r e t u r n  to t h e  s t a t e .

T h e  p r o p o s e d  r e p e a l  o f  A S  2 3 . 3 0 . 0 9 5 ( g )  w o u l d  a l s o  h a v e  an 
i m p a c t  o n  the w o r k e r ' s  p h y s i c i a n  o f  c h o i c e .  T h e  p r o p o s e d  
r e p e a l  w o u l d  d e l e c e  the a s s u r a n c e  in t h a t  s e c t i o n  t h a t  a 
w o r k e r  is e n t i t l e d  to p r o v i d e  at h i s  o r  her o w n  e x p e n s e  any 
c o n s u l t i n g  p h y s i c i a n ,  c h i r o p r a c t o r  o r  o s t e o p a t h .

In s u m m a r y ,  HB  705, if e n a c t e d ,  w o u l d bo d e t r i m e n t a l  to 
i n j u r e d  w o r k e r s .  First, the p r o p o s e d  a m e n d m e n t s  w o u l d  
s e v e r e l y  u n d e r m i n e  the r i g h t  o f  w o r k e r s  td^feeleci t h e i r  
t r e a t i n g  p h y s i c i a n s ^  W e  b e l i e v e  the b i l l ' s  p a s s a g e  w o u l d  
re d u c e  the q u a l i t y  o± m e d i c a l  t r e a t m e n t  n<jw r e c e i v e d  b y  
I n j u r e d  w o r k e r s  in A l a s k a ^ b y  l i m i t i n g  the employe' 's c h o i c e  
o f  t h o s e  s e r v i c e s -, s e c o n d .  thiufrmendmentB m a v  l e o p a r d i a e  
the r i g h t  to  r e p r e s e n t a t i o n  b y  co u n s e l ^ b e f o r e  the B o a r d .
T h i r d ,  t h e y  w i l i /;p r o l o n g  tilt. time in w h i c h  a w o r k e r  c a n  
o b t a i n  a B o a r d  h e a r i n g  a n d  d e c i ,’’~ ri. F o u r t h ,  the a m e n d m e n t s  
w i l l ' p e n a l i z e  t h e  w o r k e r  if the p h y s i c i a n  o r  m e d i c a l  f a c i l i t y  
is d e l i n q u e n t  in  f i l i n g  r e p o r t s .  rhe bi l l  e r e c t s  t e c h n i c a l '  
p r o c e d u r e s  w h i c h  m u s t  b o  f o l l o w e d  a t  the e x p e n s e  o f  l o s i n g  
b e n e f i t s  w h i l e  at  the s a m e  ti m e  m a k i n g  it m o r e  d i f f i c u l t  
to o b t a i n  c o u n s e l  w h o  c a n  a d v i s e  of  t h o s e  t e c h n i c a l  r u l e s  
a n d  t h e  n e e d  f o r  c o m p l i a n c e .



P a g e  F o u r
M a r c h  12, 1980
H o u s e  B i l l  flo. 705

W e  are d o u b t f u l  t h a t  the L e g i s l a t u r e  w i l l  w i s h  to t a k e  the 
s t e p  b a c k w a r d s  w h i c h  H B  705 r e p r e s e n t s ^ .  A  c o n s e q u e n c e  of 
e n a c t m e n t  w o u l d  b e  to i n c r e a s e  the r e l i a n c e  o f  i n j u r e d  
w o r k e r s  a n d  t h e i r  d e p e n d e n t s  o n  p u b l i c  a s s i s t a n c e ,  t h r o u g h  
p u b l i c  w e l f a r e  a n d  r e l a t e d  p r o g r a m s ,  at  t a x p a y e r s '  e x p e n s e .  
W e  b e l i e v e  t h a t  t h e  c o m p e n s a t i o n  i n s u r a n c e  m e c h a n i s m  s h o u l d  
b e a r  t h e  p r i m a r y  r e s p o n s i b l i t y  for t h e  p l i g h t  of the 
i n j u r e d  w o r k e r  a n d  t h o s  w h o  r e l y  o n  the w o r k e r  for 
s u p p o r t  a n d  care. W e  r e s p e c t f u l l y  u r g e  the d e f e a t  o r  

t a b l i n g  o f  H B  705.

S i n c e r e l y ,

J O S E P H S O N ,  T R I C K E Y  & L O R E N S E N

B y :
J o e  P. J o s e p h s o n

J P J :JHDeY:bm
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INTRODUCTION:

Native American Gardening in Alaska

Gardening was introduced into Alaska over a century ago by the Russians, 

the Hudson Bay Company people, gold seekers, traders, missionaries, and 

homesteaders. It was not practiced traditionally by the aboriginal people 

before the coming of Europeans. Some Native people adopted this culture 

trait and practiced it from the time of its introduction. However, those 

who did were few in numbers and widely scattered. Some locations became 

centers of intensive garden production, such as the Jesuit mission at Holy 

C r o s s .

In the past two decades, gardening has waxed and waned as villagers sought 

ways to ensure a dependable food supply. Today, however, a number of 

independent factors have combined to create an interest in village gar­

dening which is likely to be enduring. Since the passage of the Alaska 

Native Claims Settlement Act, the villages are much more permanent than 

ever before. The traditionally mobile Athabascans now own land and have a 

strong desire to remain in the villages to earn their livelihoods. Due to 

rapidly growing population pressures and the encroachments of urban society, 

the subsistence hunting and gathering life-style is becoming less and less 

viable. Without an indigenous economic base, jobs are virtually nonexistent. 

Above all, the era ot inexpensive energy (and therefore inexpensive food 

imported to the villages) has ended for the foreseeable future.

Recent increases in petroleum prices have impacted theBe remote villages in 

an alarming way. (See chart, next page.) Since the villages are at the 

end of a precarious supply line, prices have risen dramatically and supplies 

are short for both fuels and food. Interruptions in a widespread supply 

network are frequent. Energy shortages are an annual occurrence and years 

of emergency measures have not provided a solution.

Much fuel is wasted in hauling food these long distances - food that for 

the most part can be produced, preserved, and stored locally. This is a 

national problem, but one that is particularly penurious when its conscqueuccs 

impact remote regions and low income groups. The villagers' current high 

level of interest in gardening stems directly from his awareness of the 

indissoluble li'*s between high energy costs and exorbitant food prices.

The small adaptation of tending a garden sput and preserving its produce 

will prevent the more drastic disruption of having to leave the village and 

seek a job in order to buy groceries.

The Alaskan Natives in the areas of the state where it is possible to 

garden have asked for help to relieve these intolerable conditions. Up to 

this point, the help they have received has been minimal, with this provided 

under the Snyder Act of 1921 and administered by the Bureau of Indian 

Affairs. There has been some support from the Community Services 

Administration, the Cooperative Extension Service and some nongovernment 

agency help. The Tanana Chiefs Conference will continue to make use of 

this available funding to further it# Agriculture Program, even while we 

seek support from the Legislature oi the State of Alaska to produce the 

needed training materials.
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BACKGROUND:

Agriculture Program 

Of The

Tatiana Chiefs Conference

The Tanana Chiefs Conference has an agricultural program in which local 

food production rather than large-scale commercial production is the 

main thrust. It is a comprehensive program involving all facets of 

garden vegetable production and preservation.

This Agricultural Program evolved from a mandate of the Executive Board 

in 1972. It was identified, along with Forestry, as one of the options

available to villages that could relate quickly to the basic needs and

result in an economic advantage. Local food production was recognized

as an aid in reducing food bills and more importantly in making avail­

able better foods. The result is not only reduced costs, but also 

better nutrition.

Gardening has existed in many rural Native villages for well over a 

century. However, it has been practiced by only a few and with some 

notable exceptions, gardening and local food production have not con­

tributed appreciably to diets until recently.

In the past few years, there has evolved at the village level a strong 

interest in local food production. This interest indicates the validity 

of the concern of the Tanana Chiefs Executive Board as indicated in the 

mandate mentioned earlier.

Any successful food production program for the remote communities of 

Interior Alaska must address the full range of cultural as well as 

technical factors in order to insure success. The short growing season 

and ephemeral harvest of fresh vegetables are not by themselves important 

enough to make the program become a part of the annual cycle of budgeted 

time, and any efforts to "sell" the p r o gram on that attenuated blessing
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are bound to fail. Nor would it be fair to evaluate it on that short 

season's fresh produce.

The Agricultural Program that can succeed, and which is needed, is a 

comprehensive plan based on 1) food production in sufficient quantities,

2) food preservation for long-term use, and 3) food preparation consistent 

with fhe most nutritional methods of cooking. We have formulated a training 

p r o g r a m  that will address all phases of the these steps above. Ideally, 

the three components would evolve in parallel, but from our past experience, 

we have seen that the order in which we have listed them above is the 

sequence in which they evolve in most villages. We are now at the point 

where "surplus" produce - vegetables in large enough amounts to be 

preserved - are being produced, and we are receiving many requests for 

food preservation training. We have prioritized our needs from the 

requests of rural people and from the appaient progression of the 

program.

Our regional agricultural efforts up to this Lime have been piimarily in 

food production. We have made available to the villages: seeds, fer­

tilizer. and basic gardening tools, including rototillers and irrigation 

pumps. During this past summe* s growing season, seven agricultural 

assistants worked in the various Tanana Chiefs subregicns to coor.inate 

the Agriculture Program's activities. Their efforts were directed 

primarily toward providing technical assistance and acting as conduits 

of gardening information on everything from seedbed preparation to root 

crop storage. Due to the generally enthusiastic response their work 

elicited, the Tanana Chiefs intends to continue this aspect of the 

program next summer.
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HSF.UPt.l) TOTAL FAMILY 1NC0MP. kwh COST Oil. DltllMS O H I O CAS

-• L u n e v a * !

DRUMS IJSFf) COSTS • Z OF 1NC0MF.

1975 1979 197 5 1979 1975 1979 1975 1979 1975 197? 1975 1979

1. $2,/. 50 $5,400 $249 $735 18 21 4 6 $1,292 $2,997 52.7 55.5

2. • $3,000 $4,560 $130 $340 20 18 6 7 $1,426 $2,446 47.5 53.6

3. $3,650 $4,800 $160 $420 19 18 4 5 $1,296 $2,346 35.5 48.8

4. $2,560 $3,100 $180 $260 • 16 18 4 7 $1,172 $1,366 45.8 44.1

5. $4,060 $4,600 $210 $310 l 5 17 5 8 $1,210 $2,424 29.8 52.6

6. $2,760 $3,800 $130 $380 16 18 4 4 $1,120 $2,216 40.6 58.3

7. $2,800 $4,200 $130 $680 14 14 5 3 $1,082 $2,098 38.6 49.9

8. $3,340 $5,670 $130 $540 20 20 5 9 $1,370 $2,990 41.0 52.9

9. $2,800 $4,600 $145 .$400 14 16 4 5 $1,041 $2,162 37.2 47.0

10. $2,360 $6,840 $130 $620 11 17 2
1\6 \ $ 770 $2,554 32.6 37.3

11. $4,000 $6,300 $210 $530 19 22 6 6 $1,458 $2,874 36.5 45.6

12. $3,560 $4,600 $180 $380 • 17 20 4 5 $1,220 $2,490 34.2 53.7
13. $3,110 $5,180 $100 $450 10 14 3 4 $ 828 $1,958 26.6 37.8

1/.. $2,760 $8,210 $130 $610 12 16 4 8 $ 930 $2,642 33.7 32.2

15. $3,340 $5,600 $130 $620 16 18 5 7 $1,178 $2,726 35.3 48.7

16. $2,380 $4,800 $230 $600 14 17 5 7 $1,182 $2,524 50.0 52.6

17. $2,900 $5,850 $200 $440 15 19 6 9 $1,256 $2,008 43.3 48.0

18. $2,460 $5,660 $130 $520 14 17 4 8 $1,042 $2,388 42.4 42.2

19. $3,500 $6,020 $160 $800 18 18 5 8 $1,304 $3,096 37.2 51.4

20. $2,670 $6,960 $130 $640 18 16 6 10 $1,330 $2,852 49.8 41.0

Added fuel costs tire also reflected in higher food |irices at the village stores.



PROJECT NARRATIVE:

Community Food Processing Center

At this stage in the program's evolution, we feel it is critical to 

promote the preservation of the garden vegetables now being produced.

We are in the process of developing educational aids to assist in d i s­

seminating techniques for food preservation. Yet, a certain amount of 

fairly expensive equipment is required, whether for canning, freezing, 

dehydration or cold storage. In addition, the space required for such 

equipment is generally scarce in rural communities. Particularly, for 

the holding of instructional workshops and in order to promote the 

sharing of food preservation skills between members of the community, a 

central structure designed specifically for preservation activities 

would be a substantial asset to the village. Here a single set of 

equipment could be made available to everyone, preventing the need for 

extensive duplication of purchases. At the same time, the structure 

would serve during the winter months as a storage facility for the 

substantial investment made by various funding sources in gardening 

equipment, which otherwise might sit outside all winter.

how energy use and maintenance costs are integral to the design of the 

building. All too often in the past, rural communities have been saddled 

with expensive structures and municipal facilities, the maintenance of 

which requires a much greater tax base than the villages have. As oil 

prices continue their steep climb, both fuel oil for heat and the electri 

city produced by diesel generators are becoming prohibitively expensive 

in the villages.

Thir building is designed to operate with neither heating oil nor electri 

city. Heat for the building will be provided by a combination of the 

wood furnace in the basement and the solar connection provided by the 

greenhouse/solarium on the structure's south wall. The greenhouse/ 

solarium will also provide a place both to start early plants for trans­

planting to the gardens and to grow greenhouse crops, (such as tomatoes, 

peppers, melons, and cucumbers) throughout the summer and fall. The 

dehydrators will utilize hot air from the building's wood heat stove. 

Separate wood stoves will be used for canning, as well ::s for blanching



during the freezing process. The freezer itself will employ a unique 

eutonic salt solution system, which requires no electricity, but draws 

on winter cold stored in an underground brine tank. Also located under­

ground will be a root cellar where canned goods can be stored, as well 

as potatoes, carrots, turnips, and other popular root crops can be kept 

fresh for use throughout the winter.

By providing facilities for the diverse methods of preserving garden 

produce under a single roof, the community food preservation center can 

tremendously facilitate the move toward economic s«. 1 f-sufficiency inherent 

in producing the entire year's supply of vegetables locally. The building 

which we are proposing here for this purpose will be small, efficiently 

designed, relatively inexpensive in materials to operate and maintain.

While g a rd e n in g  e n th u s i a sm  and a c t i v i t y  i s  s u f f i c i e n t  i n  s e v e r a l  v i l l a g e s  
w i t h i n  t h e  Tanana C h i e f s  Con fe r ence  r e g i o n  t o  j u s t i f y  t h : c o n s t r u c t i o n  
o f  s e v e r a l  o f  t h e s e  c e n t e r s ,  we w i l l  t h i s  summer be b u i l d i n g  one p r o t o t y p e  
in  a s e l e c t e d  v i l l a g e  w i th  funds a p p r o p r i a t e d  by the  L e g i s l a t u r e  l a s t  
s e s s i o n .  Here we can c l o s e l y  a n a l y z e  use p a t t e r n s  and d e t e rm in e  p o s s i b l e  
improvements in  the  d e s i g n  b e f o r e  c o n s t r u c t i n g  a d d i t i o n a l  s t r u c t u r e s .
We a r e ,  t h e r e f o r e ,  r e q u e s t i n g  o f  th e  L e g i s l a t u r e  of t h e  S t a t e  o f  Alaska 
funds  to  c o n s t r u c t  f o u r  such Community Food P r o c e s s i n g  C en t e r s  as  d e s c r i b e d  
in more d e t a i l  in  t h e  f o l l ow in g  p ag e s .
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TECHNICAL DESCRIPTION

Thi6 energy efficient Community Food Processing Center was designed to 

be heated primarily with solar heat through the attached solar green­

house. This is accomplished through: 1) orientation of the structure

along an east-west axis so that the greenhouse is facing south; 2) heavy 

insulation of the north wall; 3) use of double clear fiberglas panels 

for glazing; 4) placement of ventilation at bottom and top of greenhouse 

to stimulate natural convection flow around building; and 5) use of 

double wall, envelope-style building construction to take fullest 

advantage of the heat generated. During the colder winter months or 

when needed, this system will be augmented with heat from the wood stove 

in the basement.

The Community Food Processing Center is a 26' x 28' wood frame structure 

built over a 13' x 18' root cellar and an 11' x 26' partial basement.

Four feet of dirt fill will be left between the root cellar and the 

basement to help maintain an evenly cool temperature in the root cellar. 

The structure is supported by nine 10" x 10" x 13' treated wood columns 

with 6" x 14" x 14' girders. The building is heavily insulated with 

three layers of 2" rigid foam insulation in the walls maintaining an (R) 

value of 45+ and two layers of 2" rigid foam insulation in the ceiling, 

maintaining an (R) value of 30+. This design utilizes a:i attached 12' x 

18' eutectic salt solution freezer, and a wood heat food dehydrator.

Greenhouse

The 7 V  x 28' greenhouse area is to be built using double clear fiberglas 

panels for glazing, supported by wood framing. Bedding plant trays line 

the greenhouse on three sides, with additional shelving continuing up 

the north wall. Five windows between the greenhouse jnd main structure 

emit light into the kitchen, storage room, and loft without losing heat 

to the outside.

Rainwater Collector

A shallow washing vat, 2' x 5 V  x 8" is positioned outside the building 

and is fed by rainwater from a roof collector. This vat is to be used 

for washing large amounts of soil from vegetables prior to taking them 

indoors. The collection drum supported over the vat is made from two 55 

gallon drums welded end to end.

Food Preparation Island

Final preparation for canning, freezing, or dehydrating, takes place 

indoors, utilizing the food preparation island. The food preparation 

island consists of a 2' x 10' x 3' shelving unit on casters, covered by 

a chopping block top. Since the kitchen is designed to be used as both 

a food preparation center and a training center, the food preparation 

island is portable to enable it to be moved aside for slide shows and 

instruction. The use of two large wood ranges in the kitchen is intended 

to enable several people to can and/or blanch vegetables at once.
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Dehydration

The food dehydrator is located on the west side of the building under a 

hip roof. The dehydrator measures 2' x 9' x 8' and consists of six 

sections of 18" x 24" racks spaced 3" apart. Heat for drying the ve g e­

tables is fuuneled from the wood stove in the basement through a removable

hood, and enters at the bottom rear of the dehydrator unit.

Root Cellar

The root cellar measures 13' x 18' and is eight feet deep, with 6 inches 

of rigid foam insulation in the ceiling and west wall. The three outer 

valis contpin 6 inches of rigid foam insulation on the upper 4 feet of 

the wall only. The walls are of exterior plywood with a dirt or sand

floor overlaid with duckboards. There are three rows of 2' deep bins

and shelving for storage of vegetables and canned goods. A pulley- 

actuated vegetable lift from the back porch down to the root cellar 

facilitates the transfer of numerous heavy vegetables and canned goods 

into the root cellar.

Freezer

The freezer, which is underground on the north side of the building, is 

a eutectic salt-brine solution freezer. The frozen food storage room is 

encircled by the brine tank. The brine is of sufficient mass and is 

sufficiently well-insulated to maintain temperatures appropriate for 

frozen food throughout the summer and fall. During the winter, hear, is 

pumped out of the brine solution by thermopile radiators, of a design 

similar to those utilized on the pipeline's permafrost footings.

Inside the thermopile, a liquid with a very low boiling point vaporizes 

within the brine tauk, rises, and then recondenses in the upper segment 

of the thermopile exposed to ambient winter air temperatures. During 

war m  weather, the liquid does not circulate, since no condensation takes 

place in the upper end of the thermopile. The entire system operates 

without any pumps or electricity, and maintenance is n ’l.

Since the freezer is underground, the brine tank is extremely well- 

insulated by the surrounding earth. The top of the tank and storage 

room are insulated with foam insulation to R45, and then covered with 

earth. The tark itself will be constructed from welded sheet metal with 

a corrosion-resistant liner. The supports are 8" x 8" x 12' treated 

wood. Lockable storage compartments line the walls.
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BUDGET:

Food Preservation Center

1 Supervisor Carpenter 8 $20/hr for 480 hrs
2 Carpenter helpers 8 $14/hr for 480 hrs
2 Laborers 8 $10/hr for 160 hrs

Carpenter helpers and Laborers -- local hire 
Per diem for supervisor carpenter 8 $50/day

II. Building Materials:

Includes: Building foundation, locally-purchased logs,
windows, doors, loft, etc.

Building accessories:

Includes: 2 cook stoves 6 1 heating stove, cabinets,
portable food preparation island (chopping block), 
canning equipment, freezer, food dehydrator, root- 
cellar, vegetable lift, greenhouse, solar collectors
(pipes etc), wood chute, rain water storage tank, etc.

III. Contractual Services:
5 days 8 $100/day

Contractual Direct Costs

IV. Administrative Indirect 8 4.7*
Contractual Total

I. Labor Costs:

Program

V. Equipment lease:
Carpenter tools, heavy duty equip, (back hoe), cement 
mixer, electric generator, chain saw, etc.i

VI. Shipping:

Shipping building materials to village (by barge or air) 
Transportation from dock to building site.

VII. Training workshop:

To explain the functions of the canning center to the 
village people. Also frequent inspection of construction 
by TCC staff. Travel {j Per diem.

VIII. Visual Aid Materials:
Film and printing costs.

Program Direct Costs 

IX. Administrative Indirect 8 34*

4 Buildings:

Total Per Building 

TOTAL FUNDS REQUESTED

9,600
15,440
3,200

3.000

26.000

8,500

500

64,240

5,019
67,259

1 , 200

4.000

3.000

200

87400

2,856

78751?
$314,060



To: Bart Watson

From:

U n i v e r s i t y  o f  A l a s k a
F A IR B A N K S . A LAS KA  99701

Tanana Chiefs

John P. Zarling Ph.D.,P.E.
Assoc. Professor of Mechinacal Engineering 
University of Alaska 
Fairbanks, Alaska

Subject: Passive Freezer Concept

The passive refrigeration system as a means of provid­
ing a low cost long term food storage facility is a 
valid concept. As you know, we have performed some 
preliminary calculations that demonstrate the work­
ability of the passive freezer. Optimum design of 
the system depends on insulation thickness, tank 
volume, brine concentration, and number of heat tubes.
If your project is funded we would certainly be in­
terested in assisting you with the design of the freezer 
system.

p i c a s e  r e p l y  r y  a i r m a i l
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D a t e : •/ 'l6

Mr. Speaker:

h a s  h a dThe C o m m i t t e e  o n ______________________________________ ______________________________________

"An Act: extending certain benefits to the p e r m a n e n t l y  and totally disabled.

u nd er c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  
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March 19, 1980

The Honorable Vernon Hurlbert 

Chai rman

House Labor and Management Committee 

Roo m  306 - Assembly Building 

Juneau, Alaska 99811

Dear M r . H u r l b e r t : 

he: House uill No. 859

House Bill No. 859, an Act extending certain benefits to the permanently 

and totally disabled, was introduced in the House on February 10, 19O0 
and was referred to the House Labor and Management Committee.

For the consideration of the House Labor and Management Committee, I am 

enclosing copies of Fiseul Notes prepared b y  Gary Jenkins, Director, 

Audit Division and Barbara Sorensen, Research Section of the Department 

of Revenue concerning the proposed legislation.

S i n c e r e l y ,

R. D. Gteverison 

Special Assistant

cc: Joseph K. Donohue 

Deputy Commissioner 

Department of Revenue

Gar.' Jenkins, Director 

An lit Division 

1 upartment of Revenue

Vincent Wright 

Research Beetion 
Department of Revenue
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FISCAL N O T E

R E Q U E S T
Hill/Resolution N o  Ho u s e  B i l l  Mo- 8 5 9 _________________________________________________________
Title An A c t  e x b e n d im t  c e r t a i n  b e n e f i t s  t o  t h e  p e r m a n e n t l y  ancl t o t a l l y
Requested by House Labor & Management Committee Date 3/19/30 ( d i s a b l e d .

II. FISCAL DETAIL 
Agency Affected _ Revenue
Program Category Affected______________
BRU, Program, o. Subprograin(s) Affected,

F i s c a l  S e r v i c e s
Audit Division

(Note: If more than one budget component is affected, separate line-item amounts  and funding for each 
component in the analysis section.)

EXPENDITURES (Thousands o f  Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 81
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL '
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL -0- -0- -0- -0- -0-

FUNDING (Thousands of  Dol 

GENERAL EUND

la rs)

-0- -0- -0- -0- -0-
FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS None

FDLL TIME *
PART TIME
TEMPORARY

III. ANAI YSIS (See Fiscal Note Prer non Instructions, Section III)

S e e  a t t a c h e d  m e m o r a n d u m  to R. D. S t e v e n s o n  d a t e d  3 / 1 9 / 8 0 .

IV. DA'I E 3/19/80 ’REPARED BY" ____I ? " . ' ___ k _____T~ J ____________ “N

Oiiginal l egislative Emance 
cc: Budget and Management

Prime Sponsor (First Legislator Named)

. i _______________ ________________________ i  , w m
A G E N C Y  |)lS ,a t~tmont o f- R o v o n n o ,  Audit D i v i s i o n___
PHO N E  "4 69-2320__________ '■

33 001 (Rev. 12/78)



n
THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVENTH LEGISLATURE

‘ F fSCAI, NOTE

REQUEST
Bill "*‘‘solution No._______ FB 859_________________________________________________________
Title ,ict, e x t e n d i n g  c e r t a i n  b e n e f i t s  t o  t h e  p e rm anen t l y  and t o t a l l y  d i s a b l e d
Requested by_________________________________________________  Date___________

II. FISCAL DETAIL
Agency A ffec ted______________________________________________________________ __________________
Program Category Affected________________________________________________________________________
BRU, Program, or Subprogram(s) Affected__________________________________________________________
(Note: If more than one budget component is affected, separate line-item amounts  and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 79 FY no FY 81 FY 82 FY 83 FY 84
100 PERSONAL SERVICES
700 TRAVEL
300 CONTRACTUAL

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. FTC.

TOTAL

F UNDING (Thousands o f  Dollars)

GENERAL LUND -0- -----  ur known but- ver.v mine r -------
FEDERAL FUNDS
OTHER (Specify Fund Source)

P O S I T I O N S

Fill  L TIME
PART 4 IMF.
TEMPORARY

111. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)
A m o n g  other prop o s e d  b e n e f i t s t the t>i.l.l would ex .end t he benefits of non- 

r ecognition of gain on the sale or exchange of a personal residence regard less 

o f  location to persons who have been certified an p e r m a n e n t l y  and totally 

d i s a b l e d .

Due to t he luck o f  data v/e are unable to determine the p  *tential revenue 

impact o f  theirs measure, but it in likely to be very minor.

]V . DATE .. j i l  r7  ______________ PREPARED BY
' AGENCY_____________ I ------

Original: Legislative Finance PHONE    if. J  *yjL________
cc: Budget and Management

Prime Sponsor ^First Legislator Named)

33 001 (Rev. 1 ?//8)



DiLi, ANALYSIS

ASSIGNMENT DATE. 

UNASSIGNED______

DEPARTMENT

Public Safety

SPONSOR (PRINCIPAL) BILL NO.

MB 859

DEPARTMFNT POSITION

Neutral

DIVISION DIRECTOR

Robert Rowan

DATE COMMISSIONER DATE 

3/13/80 V̂ W i l l i a m  R. Nix 3/13/80

GOVERNOR'S OFFICE USE

□ POSITION NOTED 

BY:

------r  .......

13 POSITION APPROVED □ 

DATE:

1

POSI. ION DISAPPROVED

S U M M A R Y

(1) RELATED BILLS (SIMILAR OR CONFLICTING)

(2) O T H E R  AGENCIES AFFECTED BY BIEL

(2) y. ORGANIZATIONAL SUPPORT FOR BILL (2) l>. ORGANIZATIONAL OPPOSITION TO BILL

(3) PROGRAM EFFECTS OF BILL

(4) FISCAL IMPACT: (0 NONE □ FISCAL ANALYSIS AT TACHED

(S) AMENDMENTS PROPOSED:

(ft) COMMENTS

Hand icapped  o r  d i s a b l e d  p e r s o n s  o f  any age  a r e  a l r e a d y  g iv e n  f r e e  p l a t e s  
u n d e r  AS 28.10.181 (d) .
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BILL ANALYSIS

ASSIGNMENT DATE

UNASSIGNED.

(ft) COMMENTS:

Handicapped or disabled persons of any aye arc already given free plates 
under AS 28.10.181 (d).
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POSITION PAPER

ON

HOUSE BILL NO 859

"An act extending certain benefits to the permanently and totally disabled."

A. Section 1 of this measure woild amend the Aid to the Disabled (AD) 
statutes by adding to the Department's duties a new task: that of determining 
and certifying that applicants who are not financially needy by AD standards 
are permanently and totally disabled. Cert'ficotions of disability woulJ be 
used by the persons 50 to 65 years of age who are disabled to qualify for 
various benefits previously available only to certain persons over 65.

Because of the range and value of these potent:al benefits, the department
feels any such certifications would have to be done <n a timely fashion, with a
high degree of accuracy. The Department's experience with both its own disability
determinations and with those of sitni'ar systems, such as those done for the
Social Security Administration programs, shows that to reach even a minimally 
reasonable degree of accuracy is a time-consuming process, involving a deter­
mination by highly-trained staff appl/ing very complex measurements to labori­
ously-gathered medical, social, and psychological data.

Currently, approximately 85% of all Aid to the Disabled disability deter­
minations are being done by a special unit within the Department of Education, 
Division of Vocational Rehabilitation. This unit operates under exclusive 
contract with the Social Security Administration; it determines disabi ity for 
both Social Security disability insu"ance applicants and disabled applicants 
for federal welfare payments under tie Supplemental Security Income (SSI) 
program. The Department follows this unit's determination in qualifying its 
clients for the AD Program.

We believe that t.he logical way to accomplish the new determinations re­
quired by HB 859 would be to expa id the existing disability operation within 
locational Rehabilitation, utilizing one new Health and Social Service employee 
to gather and prescreen applications and to provide certificates und notices 
of denial. This would assure accuracy, consistancy, and a reasonable level of 
client service.

However, this expansion would be possible only with approval from the 
Social Service Administration. Approval would not be likely to be granted, 
in which case we would recommend establishing a totally separate unit within 
Vocational Rehabilitation, to which existing Health and Social Services employees 
would simply refer potential applicants.



He recommend this econd alternative, which would logically require

House B i l l  #859
Page Two

amending Section 
Rehabi1itation. 
become available 
to provide for a 
require less det

1 to assign all certification duties directly to Vocational 
However, there are other operational alternatives which would 
if more consideration were given to amending existing statutes 
definition of "permanently and totally disabled" which would 
■iled determination methods.

There is no definition of permanently and tota ly disabled in existing Alaska 
AD statutes. AS 47.25.960 only defines a "permanently and totally disabled 
person" as one who is a "needy resident of the state who is not eligible for 
assistance from another public agency or department providing similar services 
in the state". Lacking clearer statutory guidance, the Department employs the 
definition of disability used by the Social Security Administration from Titles 
II arid XVI of the Social Security Act.

This Social Security definition may not be satisfactory to meet the intent 
of the new program proposed by HB 859, either in definitional duration of 
"permanent" or in the number, types, and degrees of qualifying physical or mental 
conditions. We recommend consideration be given to changing HB 859 to provide 
a more complete definition of "permanently and totally disabled". We further 
recommend that this consideration be done with a view toward making disability 
determinations for this new class of persons both simple and inexpensive.

B. Sections 2 through 10 of IIB 859 would provide certain tax and other 
benefits to the disabled between 50 and 65. The Department does ’ot oppose 
the concept behind this expansion of benefits previously provided only to 
qualified elderly persons. However, it wishes to note that measures which 
decrease the amounts paid for housing may have a negative effect on some A^d 
to the Disabled recipients, whose maximum payment level is based in part on 
fheir shelter costs. Changing the applicable provision of the AD program to 
protect current payment levels for persons negatively affected by HB 859 
would require additional AD program funding.

C. Section B would amend AS 47.25.170 to add certain disabled persons 
between 50 and 65 years of age to those who are eligible to receive Alaska 
Longevity Bonus (ALB) monthly payments. The Department neither supports nor 
opposes this amendment. However, it does wish to note that this amendment., if 
passed, may not result in any i n c r e a s e  in the total monthly income available 
to needy older disabled persons who might be qualified for many public a sn s- 
tance programs, and it might render some of them ineligible for various t„vpes 
of public assistance.

Alaska's congressional delegation successfully obtained an exemption of 
longevity Bonus income from consideration as income in the federal Supplemental 
Security Income program. This Alaska-specifi amendment, to the federal Social 
Security Act is limited to those persons receiving payments based "solely on
attainment of age 65 and dur.it ion of residence.
could successfully attain 
Longevity Bonus exemption

a second such amendment of
to include persons between 50 and 65.

We do not. believe Alaska 
the Act to expand the


