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" COMMITTEE REPORT
SENATE

FURTHER: Hone
2/28/79

Date: '514_P_|

Mr. President:

The Committee on JUDICIARY has had HCR 3 an
enforcement of the Antiquities Act

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

do pass [ 1 dc not pass

do pass with attached amendments(s)

] same

[ 1 replace with CS for [ J new title

and recommends

AND attaches a "Letter of |Intent" [ 1 New Fiscal Note
reports it back without recommendation

referred to the Commi ttee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS
CHATRMAN

S 60 (Rev. 12/78)



T 1 h I M

POUCH V' STATE CAPITOI
T K I U d M T M JUNEAU AtASKA 9901 |
907 465 3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 6, 1979
SUBJECT: HCR 3 am - Enforcement of Antiquities Act
TO: Senator Robert H. Ziegler, Sr.

Chairman, Senate Judiciary Committee
FROM: Billy G. Berrier

Director

Division of Legal Services

You have asked whether HCR 3 am which requests the governor
to direct that no state personnel, time, facilities or funds
be used to enforce or aid the federal government in enforcing
the Antiquities Act or implementing regulations poses
constitutional difficulties.

It is clea.: that under the Supremacy Clause of the United
States Constitution, federal law is applicable within each
state as if it were also the law of the state. It is equally
clear that states have no power of interposition, they may
not declare federal law not applicable within the state.

Roth statements are firmly recognized in the case law.

Although the first recital seems to suggest the State of
Alaska 1is declaring federal action illegal, the operative
provisions of the resolution do not go this far. They
simply request that the state not provide activ assistance
In enforcement.

There 1Is authority that Congress can constitutionally 1impose
upon state officers the power and duty to enforce federal
criminal law (e.g. Testa v. Katt (1947) 330 U.S. 386, 67 S.
Ct. 810, 91 L. ed. ~67) and there ure cases holding that it
is entirely proper and permissable for state officers to
cooperate 1in enforcement of criminal law even though no
federal requirement for that cooperation exists.



Senator Robert Ziegler, Sr.
Page 2
March 6, 7979

I have, 1in the time available, found no authority on the
guestion directly involved which 1is, absent specific
requirements for cooperation, 1is there an affirmative duty

on the state to use 1its resources to enforce federal criminal
law. The courts of a state are required to recognize and
enforce federal 1law but the resolution is directed solely to
the executive branch.

In logic, the authorities suggest that there is no requirement

that a state take affirmative action through its executive
branch to enforce federal law absent a mandate to dj so.
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Act of 1978

under consideration and
reports it back with the

[ 1] do pass

[ 1 do pass with attached
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CENTRAL COUNCIL .

tLingitano haiOa Infci&ns of alaska
One Sealaska Plaza -Suite 200
Juneau, Alaska 99801

(907) 536-1432 or 536-3%613

April 25, 1980

The Honorable Robert H. Ziegler, Sr.
Chairman, Senate Judiciary Committee
Pouch

Juneau, AK 99801

Dear Senator Ziegler:

We are writing to you to express our support for the Committee Substitute for
House Concurrent Resolution No. A3, "a resolution endorsing the concept and re—
questing implementation of the Indian Child Welfare Act of 1978".

We are pleased that this resolution was passed by the House so quickly, and it is
our hope that the Senate action on the resolution will indicate the same svpport

and commitment to the act. We understand that the Senate Judiciary Committee will
soon consider the resolution, and we therefore wish to share our support with you.

As re iresentatives of the Native community, we firmly believe that the Indian Child
Welfare Act is necessary and desirable legislation, and we want to see it implemented
as smoothly and quickly in Alaska as possible. To implement the act, informed and
enthusiastic cooperation must exist between the Department of Health & Social Ser—
vices, the court system and the various Native organizations that will be funded to
provide services under the act. We believe that the resolution before you will pro—
vide the impetus for the needed cooperation.

It is our hope that the Judiciary Committee and the Senate as a whole will show sup—
port for the interest of Alaskan Natives by passing HCR //A3.

Thank you for giving this matter your consideration.
Sincerely,

CENTRAL COUNCIL OF TLINGIT AND
HAIDA INDIAN TRIBES OF ALASKA

President
CC.  Bill Ray April 30, 1980
Don Bennett
Pete Meland
Ed Dankworth

Dear Ray:

HCR A3 passed Che Senate on April 29.



May 1, 1980

Rep. E. J. Kaugen

Alaska State House of Representatives
Pouch V State Capitol Building
Juneau, Alaska 99811

Dear Mr . Haugen;

As president of the Local A.N.B. Camp 41 it has been
ermghr attention that shortly, you will be reviewing
Bill HCR A37pertaini™g to the Indian Child Welfare Act of
We in Angoon have a population of 530, 90Z are native
and therefore support and request that you support the

passage of HCR A3.

Bincerely,

r,5a_

I"an Gamble

Presidert

Angoon A_N.B. Local Camp 41

cc} Rep. Jim Duncan

Rep. Richard Eliason
Rep. Oral Freeman
Rep. Terry Gardiner
Rep.*Mike Miller
Senator H.D. Meland
Senator Bill Ray
Senator Robert Ziegler
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| WODbLD LIKE TO REFLECT MY ENDORSEMENT OF HOUSE CONCURRENT
RESOLUTION 43. IT IS MY HOPE THAT THIS BILL PASSES. THANK
YOU FOR THIS CONSIDERATION.

JOHN HINCHMAN JR PRESIDENT HUNA TOTEM CORPORATION
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WE URGE YOU TO SUPPORT PASSAGE OF HCR43.
HENRY BENSON, PRESIDENT
SITKA COMMUNITY ASSOCIATION

TRIBAL COUNCIL



CALL. HAYCRAFT & FENTON

AN ASSOCIATION OF
OAVIO H, CALL ano THOMAS E. FENTON

PROFESSIONAL corporations
le le LATHROP -SUITE 206
FAIRBANKS. ALASKA 0B701

OAVIO H. CALL Telephone
THOMAS E. FENTON 907 -A32.2211
JAMES 0. DEWITT 452-2298
PAUL A. BARRFTT MaTCh 13, 1960

Representative Charles H. Parr
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Charlie:

I am writing to state my opposition to House Concurrent Resolution
No. 43, "a resolution endorsing the concept and requesting implementation
of the Indian Child Welfare Act of 1978."

As background, 1 have never represented any parent whose parental
rights were being terminated or involuntarily relinquished or otlierwise
being surrendered by force. 7 have never represented the State of
Alaska in an action to take away parental rights. I have, however, on
nunarous occasions, represented the children in these proceedings for
termination. My official title has always been "guardian ad litem"™ but
my duties have frequently involved reconciliation, peacemaking and
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests
of the child” in the proceeding; not necessarily what the child wants
and not necessarily what the parents or the State of Alaska want. It is
a difficult assignment and I confess | am uncomfortable with it in many
situations. However, | accept appointments as guardian ad litem because
all too frequently the children themselves are not otherwise a concern
in a parental rights termination proceeding. It is very easy for the
other parties involved to lose sight of the fact that while their lives
may be impacted by whatever decision a court may reach, the children
will live with the results and be affected by the results for the rest
of their lives. The Alaska Supreme Court has begun to recognize that
the children are a party in interest, tliat they have constitutional
rights in custody and termination proceedings and that those rights
deserve to be represented. The Indian Child VJelfare Act, as to the
class of children who happen to be of fractional Native blood, removes
those rights and removes the right of the children to be represented in
a meaningful sense in those kinds of proceedings.



March 13, 1980
Page Two

My first dispute is vdth the underlying premise for the Act, that
"a highly disproportionate number of Native American children in Alaska
are from families broken up by the removal of children. . .", with the
inference that that statistical fact is scmehcw evidence of wrongdoing
by the State of Alaska. Tie hard truth, however politically unpopular
it may be, is that Native iAmerican families have the highest rate of
alcoholism, the highest rate of brolcen, unstable homes, and the highest
rate of child abuse in Alaska and that that, not any wrongdoing or
excess of zeal by the Department of Health and Social Services or the
State of Alaska, is the reason why Native American hemes are broken up
most frequently. I will leave it to sociologists, psycholrgists and
anthropologists to describe why these statistical facts exist, but they
do. Those problems may or may not be susceptible of solution, but you
are treating a symptom when you remove the right of*the cliildren to be
removed from abusive hones. If the Alaska Legislature wants to solve
the problem of abused Native children and their statistically anomalous
frequency, it should create programs to treat the underlying problems,
not endorse a statute which forces the children to continue to live in
those hemes, regardless of consequences.

And it is effectively impossible to terminate the parental rights
of a parent whose child is an Alaska Native. Tb terminate those parental
rights, someone must prove oeyond a reasonable doubt (1) that there is a
clear and present physical danger to the children; (2) that the danger
has caused harm or imminently will cause harm to the children; and (3)
that that conduct constituting a clear and present danger is likely to
continue. Check with your Legislative counsel, but in my view It is
effectively impossible to prove beyond a reasonable doubt that a pattern
of conduct is likely to continue. It is hard enough to establish beyond
a reasonable doubt that something has happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will
continue to have contact with their children, no matter how abusive they
have been in the past and no natter how harmful that conduct may be to
the children themselves.

In my view, the Irriian Child Welfare Act of 1978 1is unconstitutional
since 1t unfairly imbalances the constitutional rights of the children
as against the constitutional rights of their parents. I emphasize that
is my opinion alone, and has not been endorsed by any court of wb*"h 1

am aware.

Another serious problon with the Act is its application in Alaska.
Assuming the Act exists to preserve a Native culture, its avowed purpose,
then it operates without regard to that avowed purpose. An Alaska
Native family, regardless of its ties to its culture, is entitled to the
protections of the Indian Child Welfare Act. If I may, 1 would like to
analyze a specific hypothetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused
their five year old daughters. One family is Caucasian, the otl*er is
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian
father, the State of Alaska must establish by clear and convincing evidence
that the child has suffered emotional harm and that it is likely that
the conduct leading to the emotional harm will continue. That is not an
easy matter, and is not likely to be proven by one specific bad act, in
the absence of other conduct. Obviously, it is not going to be possible
to terminate the parental rights of the Native father for a single act.

Now let us assume that eacn father again sexually abuses the five
year old daughter. Probably, it will ,low be possible to terminate the
parental rights of the Caucasian father. In the view of most of the
courts of Alaska, two specific, identical instances give rise to an
inference that conduct is likely to continue and reach the burden of
proof: <clear and convincing evidence. While the matter has not beci
ruled upon, it is reasonably pertain that it is not qoing to be possible
to terminate the Native father®s rights, even though the conduct takes
place in the same caimunity, even though the children are harmed in
precisely the same way and to precisely the same degree. In fact, as
long as there is even a slight doubt that the Native father will contirue
to sexually abuse his daughter, his parental rights may not be terminated.

Qbviousl} 1 oppose House Concurrent Resolution No. 43. While 1
cannot pretend to make up your minds for you, | urge you to give the
Act, its implications and the points | have raised in this letter serious
consideration before proceeding further with this Resolution. The State
of Alaska and the Department of Health and Social Services have not
attempted to force all of tte diverse cultures of Alaska into one white,
suburoan, middle class mold. Whatever the rationale for the Indian
Child Welfare Act in other jurisdictions, Alaska has acted in every way
to protect the cultural identities of its peoples. The Act is unnecessary,
harmful to the children it is intended to protect and possibly unconstitutional.
I urge you to resist adoption and passage of the Resolution.

Thank you for your time and patience in reviewing the points that 1
have set out. Please feel free to a zact me if you have questions re—
garding my position.

Sincerely yours,

CALL, HAYCRAFT & FEMON

JDD:90
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ESTABLISHING STANDARDS FOR THE PLACEMENT OF INDIAN
CHILDREN IN FOSTER OR ADOPTIVE HOMES, TO PREVENT HIE
BREAKUP OF INDIAN FAMILIES, AND FOR OTHER PURPOSES

Jily 24, 1978- -Committcd to the Committee of the Whole House on the Stnto of
the Onion nnd ordered to he printed

Mr, UJVLh, from the Committee on Interior and Insular Affairs,
submitted the followin":

REPORT

together with
DISSENTING VIEWS
[To accompany I1.1t. 12533
[Including the cost estimie of the Congressional Budget Office)
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Th equestrﬁn occurs, arsed bsy the Department .of Jystice in rlt
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rson vv are scend f suc er

w re o resr |n wrt grese t ou anes
anr va ion, an shaII urt r include all other
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tho court, which entered the finul decree shall inform such individual
of the tribal alliliation. if anv. of tlie individual’s biological purents
and provide such other information as may lie necessary to protect
an§BrC'g flowing from the individual's tribal relationship.

*a) Any Indian tribe which became subject to Sla JArjss
diction pursuant to the provisions of the. Act of August
Stat. s amended by title IV of the A<t of April

8
Stat. %,7 y Or pursuant to any other l'edeial law, may renssume
jurisdiction over child custody proceedings, llefoi” any Indian tribe
may renssume jurisdiction over Indian child custody proceedings,such
trilxt shall present to the Secretary for approval a potition to renssume
such jurisdiction which in<hides a suitable plan to exercise such
jurisdiction.

(b)(1) In considering the petition and feasibility of the plan of a
trilie iimler subsection (a), the Secretary may consider, among other
things:

(i) whether or not the tribe maintains m membership roll or
alternative provision for clearly identifying the iicrsnns who
will he atTecied I)y the rcassuniption of jurisdiction by the trilie:

(ii) the size of the reser\ation or former reservation area which
will lie afleeted by retns'ession and ivassiimplion of jurisdiction
by the trilie;

(iii) the imputation base of the trilie, or distribution of the
population in homogeneous communities or geographic areas;
and

(i\') the feasibility of the plan in cases of uniltitt'ibal occupa-
lion of a ingle eierval ion or geographic area.

(2) In those cases where the Secretary determines that the jurisdi

tional provisions of section lol(n) of this Act are not feasible, lie is
authorized to accept partial retroee.s-ion which will ennl e tribes
to exercise referral jurisdiction as provided in sectio i lu|(b) of this
Ad. or, where appropriate, w .1l allow them to exerei* exclusive juris-
diction as provided in section 101(a) over limbed community or geo-
graphic areas without regard for the reservation status of the area
nfTected.

(c) If the Secretary approves any petition under subsection (a),
the Secretary shall publish notice of such approval in the Federal
Register and shall notify the aHeeled Slate or Stales of such approval.
The Indian trilie concerned shall leassuuie jurisdiction sixty days after
publication in the Federal Register of notice of approval. If Ihe Score*
lary disapproves any petition under siibserlion (a), the Secretary shall
provide such technical assistance as mav be necessary to enable the
Irilm to correct any deficiency which the Secretary identified as a cause
for disapprov ill.

(d) Assumption of jurisdiction under this »erlion shall not a fleet,
any action or proceeding o\ er \\ hich a court luis already uasunie ' juris-
diction, except as may Is- provided puisuan’ to any agreement under
section 1090f this Act.

SkC. 109 (a) Stales and Indian |riU's are ai'thorized to enter into
agreements with each other resneeling care ami custody of Indian
cliildreii and jurisdiction over child ciislihlv proceeding*, including
agreements which may provide for orderly transfer 0 jurisdiction on
a ease by ease basis and agreements which prnvide lor concurrent
jurisdiction between Slates and Indinn tribes.

(b) Such agreemenlH may In>revoked by cither party upon one
hundred anil eighty days’ written notice to the other party. Such
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(bg Funds for the purposes of this Act may be appropriated pur-
suan todthde provisions of the Act of November 2, 1921 (42 Stat. 208), 25 USC 13.
as amended.

Sec. 204, For the purposes of sections 202 nnd 203 of this title, the 25 USC 1934.
term “Indian” shall include persons defined in section 430()) of the 25 USC 1603.
Indian Health Care Improvement Act of If«7G (90 Stat. 1400, 1401).

TITLE 11l- RECORDKEEPING, INFORMATION
AVAILABILITY 7AND TIMETABLES

Sec. 301, Ja) Any State court entering a final decree or order in any Kind decree,
Indian child adopfive g)lacement after the date of enactment of this information to lie
Act shall provide the Secretary with a copy of such decree or order '2"50%%63-1951
together with such other information as may he necessary to show— :

ft) the name nnd tribal aflilintion of the child;
2) the names an "addresses of the biological parents;
3) the names and n<Idresses of the aqutlve parents; nnd
~(4) the identity of any agency having files or information relat-
ing to such adoptive placement.”  ~ o
Where, the court records contain nn affidavit of the biological parent
0r Purents that their identity remain confidential, tho court shnll
include such affidavit with the"other information. The Secretary shall
insu i that the confidentiality of such information is maintained and
sucl. information shall not lie subject to tho Freedom of Information
Act (bU.S.C.552), asamended. . .

, (Ib) Upon the request of the i ‘opted Indian child over the ago of
cigliteen, the adoptive or foster parents of nn Indinn child, or nn
Indinn tribe, the Secretary shall disclose such information as mav
he necessary for the enroliment of nn Indinn child in the tribe in which
tho child may be eligible for enrollment or for determining any rights
or benefits nssocinted with that membership. Where the documents
relating to such child contain nn affidavit from the biologicnl patent
or pnients requesting anonymity, the Secretary shall certify to the
Indian child’s trilie, where the information warrants, that the child’s
parentage and other circumstances of hirth entitle tho child to enroll-
mept undsr the criteria established by such tribe.

Sec. 302, Within one hundred nnd eighty days after tho enactment 0f Effective date.
this Act, the Secretary shall promulgate such rules nnd regulations Rule* and

isi i regulation*,
as may bo necessary to carry out the provisions of this Act. 2§USC .
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TITLE IV—MLSCELIANEOI\S
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Approved November 8. 1978

[.M.ISLATIVK HISTORY:

HOUSK HKPOKI rl FS 1386, anompalying Il.1t. 12533 (Comm. mi Inlrrmr ami
lar Affair*
STENATK KKIOHT Nn 95-597 ((.umm. on Indian Attain*)
CONMIKSSIO.NA! HI (OKI):
Vol. 123 197ﬁ N|n 4, I"linderrd ami pa**rd Sma*».
V.l 124 {190) Oil. 14. II'lt 12533 imiudrird anil fa**rd Hmi*r; pa**agr
varatrd, and S. 1214. amrndrd, pa»*rd in lieu.
Oct. 15. Scnatr ronrurred in llouae amrndmrnta.
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1979 ANNUAL CONVENTION

Resolution 79-39

WHEREAS, the Congress of the United States has adopted
the Indian Child Welfare Act of 1978 (P.L. 95-608) declaring
"that it is the policy of this nation to protect the best
interests of Indian children and to promote the stability and
security of Indian tribes and families by the establishment of
minimum Federal standards for the removal of Indian children
from their families and the placement of such children in foster
or adoptive homes which will reflect the unique values of Indian

culture...”, and

WHEREAS, it is State policy to promote the stability
and security of Native American families, and

WHEREAS, historically a highly disproportionate
number of Native American children in Alaska are from families
broken up by the removal of children with an alarmingly high
percentage of these children being placed in non-native foster
homes, adoptive homes or institutions, and

WHEREAS, the primary intent of the Act 1is to prevent
the break up of Native American families and to preserve the
cultural and social standards prevailing in Native culture, and

WHEREAS, the 1intent and policy of the Act accords
with, and is a strong tool for implementation of, State policy,

THEREFORE BE IT RESOLVED, by the Alaska Federation
of Natives that it supports and endorses the concept and policy
of the Indian Child Welfare Act of 1978 (P.L. 95-608).
RESOLUTION COM. ITTEE RECOMMENDATION Do Pass

CONVENTION RECOMMENDATION < VA

Integrity .Pride inHeritage .Progress



March 24, 1980

The Honorable Charles H. Parr,
Alaska State Representative
Room 124 Capitol Building
Juneau, Alaska

Dear Charlie:

I am already well aware of the imperfections and drawbacks
in the Child Indian Welfare Act of 1979.

Mr. Dewittis concerns and apprehensions are right on target
and 1t was lousy legislation at the federal level.

Thanks,

Robert H. Ziegler, Sr.
RHZr Ik

cc: Senator Hackney



CHARLIE PARR

ALASKA LEGISLATURE

S. R. Box 50599 Po ichV
Fairbanks, Alaska 99701 Juneau, Alaska 99811
456-5029 465-3797

March 19, 1980

M EMORANDUM

TO: Senator Glenn Hackney, Chairman
Health, Education and Social Services Committee

Senator Robert Ziegler, Chairman
Judiciary Committee

FROM: Representative Charles H. Parr

SUBJECT: House Concurrent Resolution No. 43

Enclosed is a letter from Mr. James DeWitt expressing what
appear to be some valid concerns about HCR 43. I believe

Mr. DeWitt"s comments will be of interest to you as you
consider the resolution.

CHP :vc
Enel.



CALL. HAVCRAFT 8t FENTON

AN ASSOCIATION OF
OAVIO M. CALL ano THOMAS E. FENTON

1919 LATMROP -SUITE 200
FAIRBANKS. | LASKA 99701

OAVIO H. CALL Telephone
THOMAS E. FENTON 907 «452-2211
JAMES 0. DEWITT «*52-2296
PAUL A BARRETT March 13, 1980

Representative Sarah J. Smith
louch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Sally:

I am writing to state my opposition to House Concurrent Resolution
No. 43, "a resolution endorsing the concept and requesting implementation
of the Indian Child Welfare Act of 1978."

As background, |1 have never represented any parent whose parental
rights were being terminated or involuntarily relinquished or otherwise
being surrendered by force. I have never represented the State of
Alaska in an action to take away parental rights. I have, however, on
numerous occasions, represented the children in these proceedings for
termination. My official title has always been ™"guardian ad litem” but
my duties ha”“e frequently involved reconciliation, peacemaking and
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests
of the child™ in the proceeding; not necessarily what the child wants
and not necessarily what the parents or the State of Alaska want. It is
a difficult assignment aid 1 confess | am uncomfortable with it in many
situations. Hov”~ver, 1 accept appointments as guardian ad litem because
all too frequently the children themselves are not otherwise a concern
in a parental rights termination proceeding. It is very easy for the
other parties involved to lose sight of the fact that while their lives
may be impacted by whatever decision a court may reach, the children
will live with the results and be affected by the results for the rest
of their lives. Hie Alaska Supreme Court has begun to recognize that
the children are a party in interest, that they liavo constitutional
rights in custody and termination proceedings and that those rights
deserve to be represented. The Indian Child Welfare Act, as to the
class of children who happen to be of fractional Native blood, removes
those rights and re oves the right of the children to represented in
a meaningful sense in those kinds of proceedings.
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My first dispute is with the underlying premise for the Act, that

"a highly disproportionate number of Native American children in Alaska
are from families broken up by the removal of children. . with the
inference fiat that statistical fact is somehow evidence of wrongdoing
by the State of Alaska. The hard truth, however politically unpopular
it may be, is that Native American families have the highest rate of
alcoholism, the highest rate of broken, unstable homes, and the highest
rate of child abuse in Alaska and that that, not any wrongdoing or
excess of zeal by the Department of Health and Social Services or the
State of Alaska, is the reason why Native American hemes are broken up
most frequently. I will leave it to sociologists, psychologists and
anthropologists to describe why these statistical facts exist, but they
do. Those problems may or may not be susceptible of solution, but you

e treating a synptom when you remove the right of the children to be

moved from abusive hemes. If the Alaska Legislature wants to solve
the problem of abused Native children and their statistically anomalous
frequency, it should create programs to treat the underlying problems,
not endorse a statute which forces the childnsn to continue to live in
those ha.es, regardless of consequences.

And it is effectively impossible to terminate the parental rights
of a parent whose child is an Alaska Native. TO terminate those parental
rights, someone must prove beyond a reasonable doubt (1) that there is a
clear and present physical danger to the children; (2) that the danger
has caused harm or irminently will cause harm to the children; and (3)
that that conduct constituting a clear and present danger is likely to
continue. Check with your legislative counsel, but in my view it is
effectively impossible to prove beyond a reasonable doubt that a pattern
of conduct is likely to continue. It is hard enough to establish beyond
a reasonable doubt that something has happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will
continue to have contact with their children, no matter how abusive they
have been in the past and no nutter how harmful that conduct may be to
the children thanselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional
since it unfairly imbalances the constitutional rights of the children
as against the constitutional rights of their parents. | emphasize that
is my opinion alone, and has not been endorsed by any court of which 1
am aware.

Another serious problem with the Act is its application in Alaska.
Assuming the Act exists to preserve a Native culture, its avowed purpose,
then it operates without regard to that avowed purpose. An Alaska
Native family, regardless of its ties to its culture, is entitled to the
protections of the Indian Child Welfare Act. If 1 may, 1 would like to
analyze a specific hypothetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused
their five year old daughters. One family is Caucasian, the other is
one-quarter Eskimo, Ib terminate the parental rights of the Caucasian
father, the State of Alaska must establish by clear and convincing evidence
that the child has suffered emotional harm and that it is likely that
the conduct leading to the emotional harm will continue. That is not an
easy matter, and is not likely to be proven by one specific bad act, in
the absence of other conduct. Obviously, it is not going to be possible
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five
year old daughter. Probably, it will now be possible to terminate the
parental rights of the Caucasian father. In the view of most of the
courts of Alaska, two specific, identical instances give rise to an
inference that conduct is likely to oontinue and reach the burden of
proof: clear and convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible
to terminate the Native fatherls rights, even though the conduct takes
place in the same carmunity, even though the children are harmed in
precisely the same way and to precisely the same degree. In fact, as
long as the™ = "%*en a slight doubt that the Native father will continue
to sexually a. lis daughter, his parental rights may not be terminated.

Obviously, | oppose House Concurrent Resolution No. 43. While 1
cannot pretend to make up your minds for you, I urge you to give the
Act, 1its implications and the points | have raised in this letter serious
consideration before proceeding further with this Resolution. The State
of Alaska and the Department of Health and Social Services have not
attempted to force all of the diverse cultures of Alaska into one white,
suburban, middle class mold. Whatever the rationile for the Indian
Child Welfare Act in other jurisdictions, Alaska has acted iIn every way
to protect the cultural identities of its peoples. The Act is unnecessary,
harmful to the children it is intended to protect and possibly unconstitutional.
I urge you to resist adoption and passage of the Resolution.

Thank you for your time and patience in reviewing the points that I
have set out. Please feel free to contact me if you have questions re—
garding my position.

Sincerely yours,

CALL, HAYCRAFT & FENTON

JDD:so
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CS FOR HOUSE CONCURRENT RESOLUTION NO. 43

"A resolution endorsing the concept and requesting implementation of the
Indian Child Welfare Act of 1978."

Committee Substitute for House Concurrent Resolution No. 43 resolves
that: 1) the legislature endorse and support the concept and policy of
the Indian Chiid Welfare Act of 1978 (P.L. 95-608); 2) urgently requests
the Governor to direct the Department of Health and Social Services to
promptly take the steps necessary for implementation of the Act in
Alaska and provide the financing necessary for this implementation; and
3) requests the Chief Justice of the Alaska Supreme Court to direct the
court system to promptly take steps necessary to cooperate in the imple—
mentation of the Act.

The Department strongly supports the concepts and policies embodied in
the Indian Child Welfare Act of 1978 and, therefore, supports the legis—
lature®s endorsement and support of the Act. The Department has been
actively involved in implementing the Art since its passage in November,
1978. During calendar year 1979, the Department has taken numerous
steps towards full 1implementation of the Act (report attached). The
Department plans to increase its efforts during 1980 through close
coordination with the various Indian Child Welfare programs established
under T\tle Il of P.L. 95-608 and recently funded by the Bureau of
Indian Affairs, and through close monitoring and evaluation of its own
programs to ensure compliance with the Act.

Attar.hmpnt

Art Holmberg®, Director)
Division of Social Services

APPROVED

Department of Health and Social Services



REPORT ON IMPLEMENTATION OF THE INDIAN
CHILD WELFARE ACT

The Department of Health and Social Services has been quite active since
the passage of the Indian Child Welfare Act in working towards full
implenantation. As early as February 13, 1979 Department representatives
met with the Area Director of BIA and representatives from various

native non-profit corporations to begin mapping out strategies and
procedures necessary for implementation. In early March Department
Representatives met with the BIA contractors to further discuss imple—
mentation. On March 7, 1979 the Department testified at hearings held

in Juneau regarding the first draft of federal regulations (testimony
attached). These regulations were finally published as proposed regulations
on April 23, 1979 and were not finalized until July of 1979.

During this interim period before finalization of the implementing
regulations the Department®"s Regional Social Services Managers met with
representatives of the native non-profit organizations ?s well as
various village and IRA council leaders to discuss thp ate ."d to begin
informal working procedures. The Managers also met vith cour* personnel
and the attorney general®"s offices to establish app"opriate cour*
procedures. The Social Service"s Field Director met with Art Snowden,
the Court Administrator, his staff, the BIA Social Services Director,
and the BIA Counsel to further work toward state-wide development of
court procedures.As a result of this meeting the Court Administrator
agreed to include a lettersummarizing the Act in the next mailing to
the Alaska Bar members.

Since the finalization of regulations the Department has not only attempted
to comply with the formai procedures established by the “egulations but
has developed many cooperative projects for furthering the implementation
of the Act. For example, the Division of Social Services has been
working with Tanana Chiefs and United Crow Band on locating, studying,
and licensing native foster homes. Similar projects have also been
operating in Fairbanks (Fairbanks Native Association) and in Southeast
Alaska (flingit-Haida). The Division also held a two day training session
in Anchorage on Oct 8 & 9, 1979 on the Indian Child Welfare Act. The
trainer was Bert Hirsh, one of the original drafters of the law. All

the native non-profit organizations as well as state and private agencies
were invited to attend. Finally, the Division"s training director by
request of the native non-profit in the Bethel area provided a training
session in Bethel.

These are just some of the examples of the cooperative efforts that have

been initiated state-wide. It should be noted however that the Department
has supported the concepts embodied in the Indian Child Welfare Act
before its passage in 1978. In fact the Department supported a change

in 47.10.230 (Powers and duties of Department over care of child) which
made placement with blood relatives mandatory if they requested custody.



The intent of this statute was to provide for placement of children in
surroundings which meet their social and cultural needs.

The Department has attempted to implement this statute to the fullest
extent possible. It has been very successful 1in areas such as Nome and
Bethel but less successful 1in larger cities such as Anchorage, Fairbanks,
and Juneau. For example, 10 years ago 92% of all native children Dlaced
for adoption were placed in non-native homes. This has been completely
reversed. nresently 75% of the native children placed for adoption are
placed in native homes. The only exceptions being some severely handicacped
children who have special medical needs and some native children who

have been in long term foster care with a non-native family. In addition,
in the Nome Region in 1969 all but two Eskimo children were in non—
native foster homes. Today in Nome the figures are: 32 native children
in native homes and 7 in non-native homes. In the Bethel Region there
are 42 native children placed in foster homes. All are placed in native
foster homes. However, the placements of native children in native
foster homes are significantly lower in the larger cities with Anchorage
having the lowest percentage (20 out of 127 native children are in

native foster homes). The Department has been working diligently to
improve the situation. As noted earlier Tlingit-Haida and Fairbanks
Native Association have had foster home finding projects in Junt.au and
Fairbanks respectively. The Department has supported and worked closely
with the staff of these projects. However, the success has been limited.

In summary the Department has been supporting the concepts of the Indian
Child Welfare Act for a number of years. It n I implemented certain
policies consistent with the Act prior to its passage. In addition the
Department, has v/orked diligently to develop formal procedures to imple—
ment the Act as well as numerous cooperative projects. The Department
realizes there is stil much to be accomplished and certainly agrees to
continue its present efforts of implementation and to increase its
efforts wherever necessary.
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FISCAL NOTE

I Eﬁ?#EST.
l/Resolution No._ cs FOR HOUSE CONCURRENT RESOLUTION NO. 43
Title endorsing concept/requesting implementation nf-thp__Inriian Child UelfarP Art nf-_io.7h
Requested by Date February 26, 1980_

I FISCAL DETAIL

Annc Affected Department of Health and Social Sevices

Proaram Category Affected All" Program Categorles

BRU, Program, or Subprogram(s) Affected = All RRll'c _

(Note: If more than one bud%et.component Is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85
100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400  COMMODITIES

500 HOUIPMENT

600  LAND & STRUCTURED
700 GRANTS. CLAIMS. ETC.

TOTAL -0- -0- -0- -0- -0- -0-

FUNDING  (Thousands of Dollars)

GENERAL FUND 0 -0- 0 -0- -0- -0-
FEDERAL FUNDS 0 -0- 0 -0- -0- -0-
OTHER (Specify Fund Source) 0 -0- 0 -0- -0- -0-

0 0- 0 “U- rUr -

0 -0- 0 -0- -0- -0-

POSITIONS

full time: 0 -0- -0- 0 -0- -o-
art time; -0- mm -o0- U -U- -0-
EMPORARY _u- -0- -0- —CLI Qr - Q-

11 ANALYSIS (See Fiscal Note Preparation Instructions, Section 1)

This Resolution has no fiscal impact on the Department of Health and Social Services.

Original: Legislative Finance Prepared b;r: xC V ~ Date: "v\v| A
cC: Budget and Management Division/B1flftM : Social Services  PH: 465-3170
Prime Sponsor (First Legislator Named) Department of HeaTTK~S* Social Servi ces
3-001 (Rev 12/70 Approval DHSS Mgt. h1 k i gt D ate: ”
vodity by ok’ #3879 PP UL IR . m
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DEPARTMENT OF LAW

POUCH K-STATE CAPITOL
OFFICE OF THE ATTORHET CEHERAL JUNEAU. ALASKA 99811

465-3666
April 4, 1980

The Honorable Robert Ziegler
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: HCR 62 am, relating
to the federal census
Our file: J-66-587-80

Dear Senator Ziegler:

We enclose a copy of our letter of March 28 to
Senator Fahrenkamp on the subject of census questions in
which we concluded that, given the express legal authority
of the census takers to ask their questions, the express
legal duty to answer them, and the repeated judicial affir—
mation of both, it would be most inadvisable to counsel any—
one to refuse to answer any of the questions asked by the
census takers.

In our view, the final resolve of HCR 62 am could
have the effect of making some persons believe that it would
be safe to refuse to answer some census questions in the be—
lief that the state will defend those who do so "responsi—
bly.”” There 1is, however, absolutely no authority for the
attorney general to defend persons w.tb refuse to comply with
the census laws, and even if there were, there appears to be
no legal basis for refusing to answer the questions on which
a defense could rely.

In short, passage of the resolution as it is now
written could lull persons into violation of federal laws
and resulting punishment.

We recommend that the resolution be amended to
strike the final resolve and substitute the following:

FURTHER RESOLVED that the Alaska congressional
delegation take prompt, vigorous, and effective steps to en—
sure the enactment of amendments to the census laws to pre—
vent unnecessary intrusions into the privacy of the citizens

03-C5LH
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of this state and nation.

We appreciate this opportunity to comment on the
resolution.

Sincerely yours,

AVRUM M. GROSS

Assistant Attorney General

RWP/pjg
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DEPARTMENT OF LAW /

/ POUCH K-STATE CAPITOL
OFHCE OF THE ATTORHEY CEHERAL  / JUNEAU. A KASKA 99811

March 28, 1980

The Honorable Bettye Fahrenkamp
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Re: Census questions
Our file: J-66-587-80

Dear Senator Fahrenkamp:

You have asked whether persons must answer the
questions on the so-called long form used for the census.

The answer 1is that it is a violation of federal
law, punishable by a fine of $100, for a person to refuse to
answer the questions asked on any questionnaire submitted to
him in connection with the census. United States v. Little,
321 F. Supp-. 388 (D. Del. 1971).

The census administrators have express statutory
authority to determine the questions to be asked, 13 U.S.C.S.
85 (1978), and to determine the "form and content” of the
census survey. 13 U.S.C.S. &141 (1978). They are also em—
powered to use sampling techniques, i.e., long forms for
some and short forms for others. 13 IT.S.C.S. 8195 (1978).
The federal constitution itself requires that the census be
taken every ten years and that it be done in the manner pro—
vided by Congrecs by law. U.S. Const., art. 1, 82, cl. 3.
Accordingly, the*e can be no question that under the Suprem—
acy Clause, U.3. Const., art. VI, cl. 2, the feae-cl census
laws are controlling, and to the extent -- if any -- that
their requirements come into conflict with the Privacy Clause
of the state constitution, Alaska Const., art. I, 822, the ~
latter is supei "seded and must give way. If there 1is any bar
to the census requirements, it must be found in the federal
constitution.

Federal courts have already ruled that the ques—
tions asked by the census of households, i1.e., by the long
form do not violate the right to privacy under the rederal
constitution. United States v. Rickcnbacker, 309 F.?d 462
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(2d Cir. 1962), cert, denied, 371 U.S. 962 (1963), cited
with approval In Wyman v. James, 400 U.S. 309 (1971); United
States v. Little, 321 F.SuppV 388 (D. Del. 1971). We have
no reason to believe that the questions on the 1980 census
so far depart from those asked in the 1960 and 1970 censuses
that the courts will arrive at a different result now.

In Rickenbacker, it was urged that the questions
asked by the 1960 "supplementary household questionnaire"”
were 1invasive of privacy. The court responded:

The questions . . . related to important fed-—
eral concerns, such as, housing, labor, and
health, and were not unduly broad or sweeping
in their scope . . .. [T]hat some . . . ex—
perts might regard the . . . "sample®™ [one-
in- four households] as larger than necessary
does not support a conclusion that the census
was arbitrary

309 F.2d at 463-464.

In Little, the court relied expressly on Ricken—
backer and also on the provisions of the census law" 13
U.S.C.S. 89 (1978), which make the data collected on indi—
viduals strictly confidential in holding that the constitu—
tional right of privacy 1is not invaded by the census ques—
tions. There 1is no question of confidentiality of these
data in the hands of the census takers. St. Regis Paper Co.
v. United States, 368 U.S. 208 (1961), reh. denied, 368 J75~.
972 (1961); motion to recall and amend or correct denied,
369 U.S. 809"H75Zr;"Op."U."S." AttyCerT.- m 1 71930".

In view of the express legal authority for the
census takers to ask their questions, the express legal duty
to answer them, and the judicial affirmation of both, it
would be most inadvisable to counsel anyone to refuse or

willfully neglect to answer the questions requested by the
federal census takers.

Sincerely yours,

AVRUM ML* GROSS
ATTORNEY) GENERAL

By:
Rodget-U. Pegue
Assistant Attorney General

RWP/pjg






COMMITTEE REPORT
SENATE

FURTHER: Finance
3/24/780
Da te: / m J f
/] -
Mr. President:
The Committee on Judiciary has had hJil Jr

Proposing an amendment to the Constitution of the State of Alaska relating to

joint budget revision power of interim committees

under consideration and (a majority of the committee) (the committee)
reports it oack with the following recommendations:

[ 1 do pass [ ] do not pass

[ 1 do pass with attached amendments(s)

vv ] same title

C 1 replace with CS for - f | new title
and recommends |

[ ] AND attaches a "Letter of Intent™ C 1 New Fiscal Note

[ ] reports it back without recommendation

C 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS :
-« t
CHATRMAN

S 60 (Rev. 12//8)
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM May 7, -1980
SUBJECT: Senate Judiciary CS for HJR 80
TO: Senator Robert H. Ziegler, Sr.
FROM: Billy G. Berrier
Director

Division of Legal Services

The draft of the committee substitute for HJR 80 omits
reference in the title to joint budget revision power of the
interim committees.

In Section 11 of Article Il of the Constitution of the State
of Alaska, the requirement appears that

The subject, of each bill shall be expressed in the
title.

While the requirement does not explicitly include resolutions,
in my opinion it is highly probable that it would be held
applicable to resolutions proposing constitutional amendments.

The power to jointly revise budgets is a substantive pro—
vision that "goes beyond merely creating committees since it
is intended to lay to rest the argument that such revisions
violate the separation of powers doctrine. Therefore,
omitting to mention this in the title would seriously cloud
the constitutionality of the amendment.

BGB: jdn

Enclosure






COMMITTEE REPORT
SENATE

FURTHER: None
5/27/80
Date
/
Mr. President:
The Committee on JUDICIARY has had CSHJR 20 am

Fropoaing an amendment to the Constitution of the State of Alaska relating
to appointment and confirmation of members of state boards and commissions

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)

] same title
[ 1 replace with CS for [ ] new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note

[ 1 reports it back without recommendation

[ 1] referred to the Committee

MEMBERS SIGNING MEMBERS HAVING

DO PASS OTHER RECOMMENDATIONS:
CHAIRMAN

S 60 (Rev. 12//8)
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