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COMMITTEE REPORT
SENATE

FINANCE
FURTHER: MgKKX

2/21/80

Date 1j' ffoO

Mr. President:

JUDICIARY

The Committee on has had CSHB 392 8@.

relating to domestic violence; and changing Rules 3, 65, and 76, Rules of
Civil Procedure

under consideration and majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass
1] do pass with attached amendments(s)
- . I ] same title

| I reolace with CS for rll; Hﬁ> ( 1 new title

ana recommends ¢ H”. cr J
t i AND attaches a "Letter of Intent” [ 1 New 17lscal Note
> i reports it back without recommendation
t i referred to the Committee
MEMK.RS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

CHAIRMAN

S 60 (Rev. 12/78)
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DEPARTMENT OF LAW
POUCH KC - STATE CAPITOL
CRIMINAL DIVISION JUNEAU, ALASKA 99811

May 20, 1980

The Honorable Robert H. Ziegler, Sr.
Alaska State Legislature

Pouch V

Juneau, Alaska 9981]

Dear Senator Ziegler:

I have enclosed a short section analysis of the
domestic violence bill that may be of some assistance
to you should the bill be discussed on the floor. I
will be in Anchorage this Wednesday and Thursday, but
will be back Friday afternoon should you need to con—

tact me on

this, or any other matter.

Hopefully this is the last time we will hear the
phrase "domestic violence™ (well, at least to next
session anyway).

BJS :gm

Enclosure

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

Assistant Attorney General



SECTION ANALYSIS OF

SENATE COMMITTEE SUBSTITUTE FOR CSHB 392 am

Section 1

Sec. 09.55.600. Injunctive Relief in Cases Involving
Domestic Violence

This section allows a victim of domestic violence to
obtain injunctive relief in superior court restraining the
infliction of further domestic violence. The court may
grant any order necessary to protect the health, safety or
welfare of the victim, including restraining the respondent
from contacting the victim and requiring the respondent to
pay temporary support. Relief may only be granted after at
least 10 days notice to the respondent and after a hearing
before the court. The restraining order may last for a
maximum of 45 days, but certain provisions may be extended
for an additional 45 day period after the required notice

and hearing.

Sec. 09.55.610 Emergency Injunctive Relief in Cases
Involving Domestic Violence

This section is similar to Sec. 09.55.600 but provides
for the issuance of a temporary order providing for emergency
injunctive relief without notice to the respondent if the
victim is in immediate danger of further harm. To obtain an
emergency order without notice, the victim or the victim"s

attorney must inform the court of the efforts, if any, which



have been undertaken to provide notice to the respondent,
and the reasons why the order should be issued without re—
quiring notice. Notice should not be required if requiring
this procedure would further endanger the applicant.

It should be noted that while the emergency order can
be issued by a district court judge and magistrate as well
as by a superior court judge, the applicant is required to
apply to a superior court judge if one is located within the

specified distance from the applicant®s residence.

Sec. 09.55.620. Forms For Injunctive Relief and Emergency
Injunctive Relief.

This section requires the court system to prepare forms
for applicants seeking relief under Secs. 09.55.600 and 09.-
55.610. Allowing petitions for injunctive relief to be
handwritten recognizes that in some 1instances the victim may
choose to proceed without the assistance of an attorney.
False statements made 1in the form that the petitioner has
been subjected to domestic violence constitutes tie crime of

unsworn falsification.

Sec. 09.55.630. Notification to Law Enforcement Authorities
This section requires a court that issues injunctive

relief to notify the appropriate law enforcement agency of

the terms of the order. Police officers are required to use

reasonable means to enforce the order.



Sec. 09.55.640. Definitions

This section defines the term "domestic violence." The
definition is derived from the section of the new criminal
code allowing peace officers to make probable cause misdemeanor
arrests for assaults committed against members of the name

household. AS 12.25. 030 (b),(c) .

Section 2

Sec. 12.55.135. Sentu ces of Imprisonment for Misdemeanors

This section amends the new criminal code to require a
court to impose a mandatory minimum sentence of 10 days when
a defendant commits assault in th_ v lird degree 1in violation
of an order issued under secs. 09.55.600 or 09.55.610 restraining
further domestic violence. The fact that the crime occurred
in violation of a specific court order restraining such con—
duct warrants imposition of ut least this mandatory term of
imprisonment.

In cases covered by this section the committee expects
that a defendant will simply be charged wiJi the crime of
assault in the third degree. At sentencing the prosecution
will be required to establish by cLear and convincinn evidence
that the assault was committed 1in violation of a court
order. This approach to pleading and proof requirements is
identical to the manner 1in which aggravating and mitigating
factors are established for purposes of presumptive sentencing

under the new criminal code. AS 12.55.155(f).



Section 3.
Sec. 18.65.510. Domestic Violence Training

This section requires police training programs to
provide training on the subject of domestic violence, in-—
cluding applicable crimes, the techniques 1ior handling
incidents of domestic violence and the various programs that
offer assistance to victims of domestic violence. In devising
the program, police training programs are required to consult
with organizations providing assistance to victims of domestic

violence.

Sec. 18.65.526. Notification to Victims of Domestic Violence
This section specifies a notification that should be

provided in substantially similar form, orally or 1in writing,

by police officers to victims of domestic violence. The

intent of this section is to inform victims of the various

options that are available to them at the point of their

first contact with the criminal jJustice system.

Section 4

Sec. 22.15.100 Functions and Powers of District Judge
and Magistrate”
This section adds to the list of functions of district
judges and magistrates the ability to issue an order for in-—
junctive or emergency relief under secs. 09.55.600 and

09.55.610.



Section 5
This section amends various court rules to allow for an
alternative procedure in obtaining injunctive relief 1in

cases involving domestic violence.
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ALASKA LECAL SERVICES CORPORATION

A19 SIXTH STREET, suiTc 322
JUNUAU. ALASKA 9001

Telephone 5B6 6475

MEMORANDUM

Senate Jud:" " ry Committee
: Don Clocksxn and Bruce Horowitz
ECT: CSHB 392 am H - Domestic Violence

April 1, 1980

The Problem

Victims of physical attacks by household members or spouses

are in an unique position. Police often refuse to view these
attacks as criminal conduct. The victim is often unaware of
what options he or she has and continues to accept beatings
as unavoidable. The economic and psychological dependence

of baltered wives and the fear of injury create a loss of
self-respect. The social acceptance of wife-beating and the
irrationality of most attacks make the woman feel she 1is to
blame. It is this syndrome which makes spousal abuse an
unique and particularly serious problem.

According to the preliminary stun, on The Status of Women |In
Alaska, Anchorage had an estimated 3.3 reported wife beatings

each day, Alaska Legal Services Corporation reports that
70 to 75 percent of women secking legal assistance have been
beaten by their husbands. Another study indicates inter-

spousal murders accounted for 12 percent of all murders in
the United States 1in 1975.

Testimony 1in the House last session, during the interinm
is session established that domestic violence is a substantial
problem in Alaska and tnat criminal solutions are not adequate.

The Solution

There 1is no immediate solution to the problem until people
learn to solve their problems without the use of violence.
Particularly, society must recognize spousal attacks as
unacceptable conduct, and courts and prosecutors must treat
them just like other crimes.

This bill seeks to inform the victim of the available options

and to protect the victim from attack. It is an "intervention”
bill which does not try to solve the social problem but only
to protect the victim from serious injury. It establishes a

new easy-to-got injunction and provides for police training on



Senate Judiciary Committee

April
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1980

domestic violence,

Section By Section Analysis

Section 1:

Sec. 09.55.650: A police officer called to the scene
of a domestic attack is to advise the victim of his
or her rights and provide assistance as the circum—
stances require.

Sec. 09.55.660: Allows the victim to obtain an
emergency Order for Relief from a judge or magistrate
for up to ten days. After a hearing, such an Order may
be issued for 45 days. The Order is to protect the
victim from future attacks.

Sec. Jy.55.665: Requires the court system to prepare
forms and instructions so the victim may file
for this Order for Relief without the need for a lawyer.

Sec. 09.55.670: The Order for Relief must be provided
to"tire~police, and procedures must be established to
assure all peace officers know of the Order.

Sec.09.55.680: Law enforcement agencies must include
in their training programs information on how to handle
violence.

Sec. 09.55.690: Intentional violation of the Order for
Relief is a class B misdemeanor. A second violation
(i.e. the third attack) means 72 hours in jail,

Sec. 09.55.700: "Domestic violence"” 1is defined. It
includes assault or battery on the victim or the victim"s
child, and includes sexual abuse. The term is limited

to such acts against relatives, household members and
present or form.r spouses. Programs providing alternative,
temporary shelter to victims of domestic violence are
defined.

Section 2:

Amends the Criminal Code to allow arrest without a warrant for
a violation of an Order for Relief committed outside the
presence of a peace officer.

Section 3:

Provides alternative housing for victims of domestic violence



Senate Judiciary Committee
April 1, 1980

Page 3
by granting a preference for ASHA housing, 1if otherwise
eligible.

4. Section 4:

Allows magistrates and district judges to issue emergency
ten-day Orders for Relief.

5. Section 5:

Amends certain Court Rules relating to filing of legal
papers and issuance of injunctions.

DC/mlIm



April 3, 1980

The Honorable Mike Gravel,

United States Senator

3121 Dirksen Senate Office Building
Washington, D. C. 20510

Good Senator:

Domestic violence is a problem. The concept behind HB 392
and HB 532 is excellent. However, the bills are in atrocious
form and I am not sure that we have the time and the talent
within which to do a proper Job this year.

11l give it a go, but no promises.

Best regards,
> O &AL

Robert H. Ziegler, Sr.



MIKE GRAVEL
ALASKA

QICnilch A&ictie* J&enctie

WASHINGTON. D C 10SI0O

March 26, 1980

The Honorable Robert H. Ziegler, Sr.
Pouch V
Juneau, Alaska 99811

Dear Bob:

Recently I met with representatives of Alaskan programs
designed to aid victims of domestic abuse; they were 1in
Washington attending the First National Conference on Domestic
Violence. We talked at some length about the incidence of
domestic abuse in Alaska and 1 indicated my strong support
for Federal legislation to assist state and local groups
combating domestic violence.

During the course of our conversation, Caren Robinson,
Staff Director of A.W.A.R.E., mentioned that two pertinent
House bills, HB 392 and HB 532, were pending in your committee.
I have read both bills and am encouraged that Alaska 1is moving
in the right direction. Knowing the demands on your committee,
I want to respectfully urge you to give expeditous consideration
to these bills; | know you are concerned about this problem and
will give eve*y consideration to means of reducing and hopefully
eliminating domestic violence 1in Alaska.

With warm personal regards.

Mike Gravel

MG:njm
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\CM\ Abused Women's Aid in Crisisy Inc

March 19, 1980

Senator Robert H. Zeigler
Pouch V
Juneau, Alaska 99811

Dear Senator Zeigler:

I am writing regarding two bills that 1 understand are now 1in your

committee, House Bill 392 and House Bill 532. I would like to urge
your support for both of these bills. While they seem different
in nature, 1 feel they speak to very similar issues. There have

always been certain classes of persons who have found it difficult
or intimidatingly painful to use the criminal jJustice system when
they are victims of crimes. I feel strongly that it is time for
the system to assist them, rather than increasing their sense of
shock and powerlessness.

House Bill 392 adequately addresses serious barriers for victims

of violence 1in their own h”mes. I find it specifically important
the sections that: 1) provide victims specific information on
action they may take to procure a temporary restraining order (TRO)
and information on other steps they may take to insure the physical
safety of themselves and their children; 2) establish that the
violation of a TRO is a misdemeanor not just a civil contempt of
cou™t; provide for a mandatory sentence for repeated violations of
TRO"s

House Bill 532 speaks directly to some attempt, to alleviate further
traumatizing of the child victim of sexual assault. As a mother, |
have long been terrified of the damage that could he done to one

of my children by such an assault and have struggled with how 1
could ever ask my child to face prosecuting in such a crime. Yet,

I have always been deeply aware that families who do not carry out
such prosecution bear some responsibility for the violation of the
next child victim. Anything that our Jlegislature can do to make
conviction of those who violate our children swifter, surer, and
somehow Jless painful for the victim must be viewed as a top priority.
Please give both these bills your attention and support. I would
appreciate hearing from you regarding them.

Sincerely,

Kit Evans

Community Oificr Women'* Shelter Male Awarrneiu
417 W. 8th Avenue POB 4-819 417 W 8th Avenue
Anchorage. AK 99501 Anchorage, AK 99509 Anchorage, AK 99501

(907)279 9581 (907)274-4561 (907) 279-9581



Senator Robert Ziegler
Pouch V
Juneau, Alaska

Dear Senator zieylei,

The Alaska Women®s Resource Center wishes to be recorded in favor of HR 411. In
our position paper we state, "Although the \laska Wcmen®"s Resource Center was
founded to meet the needs of women in a changing society, we see men"s needs to be
intricately interwoven with those of women; therefore, we extend to men the opport—
unity to become cliange agents with us.” With this in mind, we would ask you to
vote for the passage of HR 411.

The Center did a needs assessnent in October of 1979 and found the highest number n
of requests for service were in the employment program with many of these as dis- * =
placed homemakers. 9=n

Since the beginning of the 1979 Fall reporting period the number of women deserted”
by their husbands has increased with about five or ten cases beirxg logged per week.

In many cases the husband has also taken the family assets with him leaving the t
woman with pressing financial problems as well as the obvious psychological ones.
These women are forced into an economically independent role and for many of than

it is instant poverty.

Homemakers are an unrecognized and un aid part of the national work force who
make an invaluable contribution to the welfare and economic stability of the nation
but receive no health, retirement, or unanployment benefits in their own name as
a result of their labor.

The traditional role of wife, nether or homaiakcr does not provide wc.ien with
recognized job market skills. She often does not know hew to translate her hame-
making skills into rarketable ones, to job hunt, or to fill out an application
or to write a resume. The displaced homemaker is often subject to discrimination
because of age, fear, health problems, and lack of re-"ent work experience outside
the heme. Tiie emotional trama is increased by lack of confidence and self-esteem.

A partial solution to the displaced homemaker®s probJons would be to encourage
in the schools, at the earliest age possible, the necessity of everyone, boys and
girls, to loam those skills that will enable them to became responsible for their
own lives, their own health, their own marketable skills, and the wise use of
leisure time. This would enable a weman to have a fair chance rather than oeing
someone who becomes more help]ess to survive as the years pass.

We hope that you will consider these things as you decide the bill.

Thank you.

/)

Helen Fisher
Executive Director

cata™ka. womens Kescnmce centenJ



JAY S. HAMMOND, GOVERNOR

DEPAIITMEXT OF LAW
POUCH KC - STATE CAPITOL

CRIMINA1 DIVISION JUNEAU. ALASKA 99811
March 14, 1980

The Honorable Robert H. Ziegler, Sr.
Chairman, Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: CSHB 392 am H

Dear Senator Ziegler:

Mr. Van Doreri reruested on behalf of your committee
that we review CSHB 372 am H, ™"an Act relating to domestic
violence". Representative Hugh Malone, a.i original sponsor
of the bill, also requested sometime ago that | review the
bill and reduce to writing che substantive concerns we have
with it as we .1 as outline some general ideas for legislation
that would adcress the problem of domestic violence.

Rather then simply repeat our concerns and suggestions

in a separate letter to you, 1 thought that it would be
satisfactory to also send you a copy of my letter to Repre—
sentative Malone. Some of the suggestions we have made

involve possible am_-ndments to provisions contained 1in the
revised criminal code particularly 1in the area of sentencing.
SB 511 which proposes a series of amendments to the code and
which 1is presently under consideration by your committee
would be an approprate vehicle for addressing the need for
an increased emphasis on crimes .volving domestic violence.

IfTf you have any questions concerning the enclosed
letter or if we can be of further assistance to your committee
on this matter, please let us know.

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

Chief
DWH:gm

03-C71.1
it Enclosure



JAf S. HAMMOND, GOVERNOR

I>SFI»AItTMF.\NT OF L AW
POUCH KC - STATE CAPITOL

CRIMINAL DIVISION JUNEAU, ALASKA 99811

March 14, 1980

The Honorable Hugh Malone

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

Re: CSHB 392 am H
Dear Representative Malone:
Please excuse the delay 1in sending you a letter out—
lining the concerns we have with respect to the referenced
bill and some of the general 1ideas | briefly mentioned pre—

viously on the subject of domestic violence.

I share the concern which has been expressed throughout
consideration of this bill that domestic violence 1is one of

the most serious criminal jJustice probiems in Alaska. It
effects literally every community 1in the state and represents
a significant percentage of criminal cases. The problem is

one which also accounts for many divorce cases and touches
literally every segment of the state®s population.

As 1 indicated, however, in the brief discussion which
we previously had, I don"t think that the bill as presently
drafted will substantially address the problem or result 1in
meaningful 1improvement. In some instances certain provisions
of the bill may be counterproductive and others will make a
law enforcement officer®s job more difficult and cumbersome
to the detriment of other citizens in need of assistance in
both domestic violence cases and others.

Proposed AS 09.55.650(a) largely restates current law
enforcement practices 1in cases involving domestic violence.
To the extent these practices are not being followed, there
is no question that they should be. However, 1 don"t believe
that it would be good public policy to attempt to specify
through statute the precise manner in which police officers
should proceed when responding to a particular crime. Each
incident requires the careful exercise of judgment by an
individual officer based on his training and experience.
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Additionally, specification of procedures in a statute could
conceivably give rise to uncontemplated instances of civil
liability for both the state and municipalities.

The procedures which aie set out in proposed section
650(a) should be formulated by those agencies responsible
for police training and individual officers should receive
training consistent with those procedures. It would be
entirely appropriate for the legislature to enact specific
provisions that require police officers to receive training
in the techniques of properly handling domestic disputes.
This training could include, for example, requirements that
officers become familiarized with the various organizations
and resources available for providing assistance to victims
of domestic violence. This 1legislation could be developed
as amendments to AS 18.65.130 - 18.65.290 which establishes
the Alaska Police Standards Council and provides for basic
standards for certification as a police officer. I don"t
think, however, that it is a good idea for the legislature
to attempt to specify with considerable particularity the
procedure for handling a specific crime or category of
crime.

Proposed AS 09.55.560(b) requires an officer to recite
a one page notice of rights to a victim of domestic violence
or in the alternative to deliver a written copy to the

victim. There 1is, of course, nothing wrong with this approach
on its face. However, it is likely to result in a mechanistic
and formal "reading of rights” similar to Miranda warnings
given to suspects 1in criminal cases. I am somewhat afraid

that the mechanistic recitation of rights required by the
bill may create an impression with individual victims that
the officer 1is not sympathetic to her situation as an indi—
vidual with a problem unique to her. Properly trained
police officers do not do this now and there 1is a potential
for a procedure like this to interfere with the genuine
cooperation between a victim and an officer that is very
important in cases 1involving domestic violence.

This criticism is not intended to imply that the officer
should not be encouraged to “nform a victim of the various
criminal and civil remedies she has and of the various
alternative programs that may offer her assistance. It just
seems that human nature being what it 1is, that once something
like this becomes reduced to a mandatory and precise formula
it is likely to be applied in a very non-personal manner.
Aoain, | think that this 1issue is one which 1involves the
adequacy of law enforcement training. In order to do his

job properly, an officer should receive necessary training
in the area of domestic violence so that he will be sensitive
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to the individual needs of victims and will be prepared to
inform a victim of information relevant to her specific
situation.

While the above comments relate to specific concerns
with provisions set out in propos-d AS 09.55.650, there is a
more general observation to be made about this section 1in
terms of whether this approach will result in any meaningful
improvement in the handling of domestic violence cases. The
difficulty in the approach taken by the bill 1is that it
assumes that these situations occur in a reasonably rational
setting once the police arrive and sort everything out. It
assumes, for example, that things are happening much the way
they do in taking a confession from a cooperative suspect
back at the police station. Unfortunately, that is not the
case. More often than not, police officers responding to a
domestic violence scene are confronted with a highly emotional
situation where a great deal of discretion and good judgment
is required. It is generally not the sort of situation that
is going to be helped by a neatly packaged and legislatively
required set of procedures.

The concept embodied in proposed AS <9.55.660 of an
expedited and streamlined process for obtaining appr-~ riate
civil orders 1in cases 1involving domestic violence 1is an
excellent 1idea. There are, however, a few technical pro-—
blems with individual provisions 1in this section which
should be addressed. For example, subsection (d) doesn"t
specify whether the time period specified applies to a
regular order issued by a superior court under subsection
(&) or to a temporary order 1issued under subsection (c) if
issued by a superior court or to both. If the time period
contained in subsection (d) does apply to temporary orders
then the bill fails to indicate how long such an order may
remain in effect if issued by a district judge or magistrate
as opposed to a superior court. If, on the other hand,
subsection (d) does not apply to temporary orders then the
bill fails to indicate how long temporary orders may remain
in effect. Additionally, the expedited hearing provided for
under subsection (c) for temporary orders raises potential
constitutional problems because it would appear that a
temporary order could be as bro? I as a subsection (a) order
and thus would effci fundamental rights such as custody of
children and access to one"s home without notice and other
procedural due process guarantees. Lastly, proposed AS
09.55.660(4) dealing with an order by a court that an
assailant pay support for a petitioner and/or minor children
appears to be unrelated to the objectives of an expedited
hearing process 1in these cases.
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Proposed AS 09.55.690(a) creates a separate criminal
offense for intentional violations of orders issued under
section 660(a)(1l), (2) and (3). The difficulty with this
approach is that it attempts in its language to make some
very narrow distinctions between conduct encompassed by a
section 660 order that will be a crime and conduct encom—
passed by an order that will not. Additionally, what this
section does 1is to create a crime out of what would other —
wise be civil contempt for conduct that is not defined 1in
the statute and may fluctuate from case to case. In other
words, what could be a crime in one case may not be in
another case that may involve identical underlying circum—
stances other than the fact that different orders have been

issued by different courts. The elments of a crime will
vary 1in each instance without a precise definition of the
crime set out in th* statute. Consequently, it would be my

suggestion that violations of section 660 orders be treated
under the contempt statutes.

Correspondingly, AS 09.55.690(b) and AS 12.25.030(b),
authorizing peace officers to make probable cause -71sde-
meanor arrests for the offense of "failure to comply with a
court order involving domestic violence™ should be deleted.
In most cases a probable cause determination will not in—
volve physical evidence but rather, the competing claims of
two parties and a legal interpretation of a court order. A
police officer called to sort out the conflicting claims of
two parties 1is frequently not going to be in a very good
position to make a determination whether probable cause
exists to believe that a possibly nebulous court order has
been violated. Instead, the case should be taken before a
district judge or magistrate if an arrest 1is necessary and
appropriate.

Lastly, the definition ot "domestic violence" set out
in propored AS 09.55.700(1) 1is very broad. The use of the
term blood relative would include a fifth cousin who a
defendant has never seen in his entire life while at the
same time, the definition would not include a mother-in-law
who 1is not a household member who the defendant may see every
day. In any event, it would be our suggestion that if the
statutory scheme embodied in the bill 1is retained, the
definition of "domestic violence"” be limited to included
acts between household members and that the term "household
member”™ be defined.

The real difficulty with cases involving domestic
violence 1is that they involve highly emotional, interper—
sonal situations to which the criminal law does not easily
apply. At the time of an incident, a victim is frequently
more than willing to cooperate with law enforcement authorities
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and to proceed with the arrest, prosecution and imprisonment

of the other party. All too frequently, however, and sometimes
as quickly as the next day, the victim has had a complete
change of heart. If we insist on going forward, the victinm

at times is not only uncooperative but actually hostile and
fully supportive of the defendant even though he or she may
have been seriously injured on a number of occasions.

The problem we are confronted with 1is one of priorities
and this 1is the real 1issue which needs to be addressed in
these cases. Given our present system, it is very difficult
if not impossible to proceed with an uncooperative victim.
Courts and juries react negatively and wonder why time 1is
being taken up with such cases when there are other cases

which need to be addressed. The one thing in particular
which law enforcement officers and prosecutors have 1in
common xs that they are "result oriented". It is very

difficult to proceed with cases when the chances for success
are minimal or non-existent and once a victim has become
uncooperative iIn one case there is a tendency to assume that
the same thing will happen in future cases.

Some specific suggestions that | can offer which
address this problem are as follows:

First, it would be helpful for there to be a clear
expression of legislative intent on the subject of domestic
vioxence and enforcement policies. If the legislature
believes that cases should be vigorously prosecuted however
uncooperative a victim 1is, it would be helpful for this
intent to be set out in the form of a mandatory jJury 1in-—
struction that must be given 1in cases involving domestic
violence with uncooperative victims. The 1instruction 1in
essence should state that the legislature is of the view
that those cases should be prosecuted and that the unwillingness
of a victim to cooperate should not be held against the
state.

Second, the bail statute should be amended to require
the imposition of specific conditions of release in any case
involving domestic violence. These conditions should inc.ade
items now included under propored AS 09.55.660(a) of the
referenced bill.

Third, "domestic violence"™ should be adopted as a
factor that will require the imposition of a presumptive
sentence for bcth felonies and misdemeanors. Presumptive

sentencing now only applies in felony cases where there has
been a previous felony conviction or 1in the cose of a class
A felony where a firearm has been used or serious physical
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injury has resulted. This proposal could be accomplished
through the addition of "domestic violence™ to the use of a
firearm and serious physical injury for class A felonies and
through establishing presumptive sentences .jr all felony
and misdemeanor assaults involving domestic violence. An
alternative and somewhat less effective approach would be to
add "domestic violence"” to the list of aggravating factors
set out in AS 12.55.155(c).

Fourth, with respect to the problem posed by the unco—
operative victim, 1in addition to the mandatory jury instruc—
tion previously mentioned, it would be helpful to: ¢
authorize the issuance of a court order for a mandatory
medical examination of the victim the results of which would
be admissible at trial; (2) eliminate the paysician-patient
and psychotherapist patient privilege 1in cases involving
domestic violence 1in order that evidence of both the present
offense and any past unreported acts of domestic violence
can be obtained; and (3) provide specifically that an un-—
cooperative victim can be declared a hostile witness and may
be impeaced with prior inconsistent statements.

Fifth, specific provisions should be considered which
would provide that a defendant in a domestic violence case
can be 1impeached with prior convictions for offenses 1involving
domestic violence and prior unprosecuted acts of domestic
violence directed against the same victim.

Sixth, crimes involving domestic violence should be
addrd to the crimes 1included in AS 12.30.040(b) for which
bail may not; be granted after conviction.

"_astly, consideration should also be given to an amendment
to the sentencing statutes requiring that any suspended
sentence in a case involving domestic violence must include
as a condition of the suspended portion a requirement that
the defendant have no contact wi*-h the victim for a legislatively
prescribed minimum period. Such a provision should also
mandate the 1imposition of the full suspended portion upon a
violation of the condition.

These provisions would put some real teeth into the law
as applied to domestic violence cases. They should serve to
provide for a meaningful deterrent effect 1in future cases
and will provide us with effective enforcement tools to deal
with the problem.

The Senate Judiciary Committee has recently requested
that we also provide them with comments on this bill nd
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I"ve enclosed for your information a copy of the letter we
are sending to Senator Ziegler. If you feel that any of the
ideas I"ve set out are worth pursuing, | would be happy to
work with you or someone you designate in an effort to
develop necessary legislative language.

Very truly yours

Daniel W. Hickey
Chief Prosecutor

DWH :gm

Enclosure



From: Bruce Horowitz

To: Hugh Malone
Date: May 20, 1980
Re: HB 392/Proposed amendment by Sen. Ray

Sen. Ray has proposed an amendment to HB 392
requiring that a notice be included in the form of
petition that a false statement made therein that the
respondent has subjected the petitioner to domestic
violence constitutes the crime of unsworn falsification,
(a class A misdemeanor) puni -_hable by a maximum sentence
of one year and a fine of $5000. See Appendix A for
copy of the amendment. Appendix B, copy of AS 11.56.210.

The following comments may be made about the
proposed amendment:

1. It has always been understood that the
form of petition would contain an affidavit
under oath that the contents were true and
correct to the best of petitioner”s
knowledge. Therefore, the amendment would
not apply to such a form of petition.

2. From our reading of AS 11.56.210, the
unsworn TfTalsification statute, the statute
concerns public officers other than judges,
because the judges are there for the
specific purpose of deciding whetner people
are telling the truth. This is a less
important criticism of the amendment.

3. This amendment would criminally punish a
person who was mistaken as to the law. For
instance, since it was decided to broaden the
definition of "domestic violence™ to include
all offences under AS 11.41, a person could
incorrectly claim that someone had coerced
them or had committed the offence of "custodi
interference”, or had committed extortion.

In each case, whether or not the act was
extortion, or custodial interference or
coercion is a legal 1issue to be decided

by a judge, and yet if the judge decides
that the crime was not committed, the
petitioner®s claim is false, and therefore
punishable.

4. This amendment will obviously discourage some
good faith petitioner®s who are the victims
of assault from filing the petition.
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ALASKA |LEGAL SERVICES CORPORATION
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PROPOSED AMENDMENTS TO CSHB 392 am H

April 1, 1980

On p. 4, line 12, delete the last sentence down through
line 19 and 1insert:

Every temporary order issued under this sub-—
section shall be endorsed with the date and
hour of issuance, shall forthwith be filed

and entered of record,-and shall state why the
temporary order 1is being issued. If the temp-—
orary order is 1issued by a superior court, it.
shall include a notice of hearing on the oraer

for relief and shall be served on the defendant.

IT a temporary order 1is issued by a district
court or a magistrate, the superior court

shall forthwith schedule a hearing on the order
for_relief and not Lfy the respondent of the
temporary order and of the hearing on the

order tor relief. A temporary order shall
expire by its terms 1in ten days unless extend-
ed_by the court or magistrate for good cause ™
shown.

On p. 4, line 19, delete "by a superior court under
this section”™ and insert "under (b) of this section”

On p. 6, line 14, delete ",or blood relative of the
person”™ and insert "or"™ before the words "former spouse"

On p. 1, 1line 11, 1insert a new section to read:

Sec. 09.55 .600. STATEMENT OFJPURPOSEThe
legislature finds that assaults and har"ass-
ment by household members or ex-spouses are
a growing problem in Alaska and that special
so ljotions_ to the problem are needed. The cr"i-
inal justice_systcm is often unable to—pro -

v ide an adequate remedy because of the eco—

nomic and psychological dependence of victims
of domestic violence on their attacEers~The-~
purpose of this legislaTion Ts to iissHrc tTTat
victim of-domestic violence wTil be advTsetT-*
of all avalTatSTe"~alternatives,l1tfiaF they wlT1



have immediate access to the judicial systenm
to obtain an injunction without excessive
costs or the requirement of legal represent-
ation, that people who commit domestic viol —
ence will be dealt with fairly and firmly,
and that peace officers will be trained to
respond properly to domestic violence situa-
tions.

On p. 7, line 5, 1insert a new section and renumber
accordingly:

Sec. 3. AS 12.25.020 (c) 1is amended by
adding a new subsection to read:

(11) whether the offense charged is domestic

violence as defined in AS 09.55.700.

On p.6, line 10, delete "AS 09.55.650" and 1insert
."AS 09.55.600"

On p. 7, line 27, delete "AS 09.55.650" and insert
"AS 09.55.600"



ir.al sponsors: I"alone, Anderson,
Cotten, et al

Kii HOUSE EY THE JUDICIARY COKKITTEC
SHUATE CS FOE CS FCE HOUSE FILL wvo. 392
IK THE LEGISLATURE OF THE STATE OF ALASKA
LLEVFtn!® LEGISLATURE - SECCtT SESSION
A BILL
an /.ct entitled! "An Act relating to donestic violence*; and ché&nrir.r
Rules 3, 65, and 76, Pules of Civil Procedure,™
T EY/CTCr EY TIT. LRCISLATLTF OF TilE STATE OF ALASKA:
Section 1. AS CS.55 1ib ar.ended by adding new sections to read:
ARTICLE 9. LOHFSTIC VTOLFUCF..

Sec. 09.55.600. 1" JUKCTIVE HELIEF Ib CASES INVOLVING DOMESTIC
VIOL1 .TCL. (a) A person who ic subjected to dcrcstic violence ray
petition a superior court for injunctive relief restraining the inflic—
tion of further clorcstic violence against the petitioner by the respon-—
dent.

(b) Upon receiving d petition under (a) of this section, the
superior court shall schedule a hearing and shall provide at least 10
clays notice to Lnc respondent of the hearing and of the respondent
right to appear and to br heard cither 1ir. person or by attorney. If, at
the hearing, the superior court finds that the petitioner has been
subjected to domestic violence by the respondent, the cupcrior court r.ay
issue anv order it cctcrrines to be necessary for the protection of the
he;1t*, safeCtU;\;//elfare of the petitioner cr cf c¢ tincr child in the
cart of the petitiorer. Ms order utuicr this subsection ray ir.cludc
provisions which

(1) restrain tue respondent fror subjecting the petitioner to
corertic violence;

(2) direct the respondent to vacate- tlic lior.c of tno peti—
tioner i

1. ir r<rl. 10)



(3) restrain the respondent, from communicating*. direct
indirectly with the petitioner!

(A) direct the respondent to pay support for the petitioner
or for d rinor child in the care of the petitioner if there is an inde—
pendent lepal obligation of the respondent to support the petitioner or
the child!

(5 avard ter.pcrary custody of a twiner child to the p
tioner i

0 direct the respondent to pay for medical expenses
by the petitioner ar c result of the dorcstic violence.

(©) An order ie< .ed under this c ctior. shall remain in effect f
a period of tir.c not to exceed A5 days. However, the petitioner r.ay
petition the superior court for extensions of a provision of the o.der
if the provision 1is described ir. (b)(1), (b)(2) or (b)(3) of thic sec—
tion. IT the superior court, after notice to the respondent of and a
hearing- on the petition for the extension in accordance with the proce—
dures described in (b) of this section, finds that an extension of Che
provision of the order ia necessary to protect the petiticrcr from
domestic violence, the superior court nay extend those provisions of the
order for a period of tirtc not f.0o exceed 45 days.

(<) Trocccdinps under this section do not preclude any other
available civil or criminal remedies.

Eec. 0S*.55.61C. DTi.CCNCY 1lirJUrCIIVF hEbIEF It: CASTE IKVCLVIKC
DOIXETIC VICLunCF.. (a) A person who hac beer, ru "jeeted to dor-cstic
violence way petition the superior court for c temporary order providing
for emergency injunctive relief rertrtininp the infliction of further

dorcstic violence apainst the petitioner by the respondent. IT there 1is
no superior court within 50 road r.ilts of the residence of the person

subjected to domestic "dole-nee, the person ray petition the nearest
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district court fcr a temporary crerper.cy injunctive relief order. If
there 1is no district court within 5C road rrilts of the residence of the
person subjected to domestic violence, the person raj" petition the
nearest papistrate for C temporary ercrpency injunctive relief order.
The district court or ruiristratc shall notify the superior court Iir.cic-
ciately upon 1isr.uence of an order prartinn emergency injunctive relief
under thin section.

(b) An order under this section cay be r,ranted without written or
oral notice to the respondent if the court finds that the petitioner has
been subjected to domestic violence ard

¢H) it clearly appears that there is a substantial lihclihood
of irrediate cancer free the respondent to the health, safety, or welfare
of the petitioner or ef a rinor child in the care of the petitioner* and
(2) the petitioner or the petitioner®s attorney certifies to
the court in writlnr the efforts, if any, which have been nade to provide
notice to the respondent and the reasons supporting the clair that
notice tlould not be required.

(c) /n order isr.ucd under this section nay include a provision
described 1ir. AS 09.55.v0C(b). The order shall be endorsed with the date
am. lour cf issuance, shall be filed in the clcrV"s cfficc and entered
in the reccrde of the court, and shall state the reason that it wuc
prcrtcd without notice. The order shall remain in effect for a period
not to exceed 10 days, unless extended by the court for pood cause. Thi
reasons for the extension shall he entered in the records of the court.

(d) If ar orucr under tr.io section ir pranted without notice, a
btcrinp before the superior court for injunctive relief under ﬂt 09.55.-

(LO shall be scheduled by the superior court at the earliest possible
tire com latent with tbe notice provisions of AS 09.55.CCC. If at tr.c

hcrrirp the petitioner uoes not proceed with, the petition for injunctive
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relief, the superior court shall dissolve the emergency injunctive
relief order.

(c) Cn two days notice to the petitioner, or or: shorter
tl.e ruperior court rcy prescribe, the respondent x*rv r.akc a motion
the superior court fox tiie dissolution or modification of on order
emergency ir.Junctivc relief under thic section. The superior court
shall hear and rule on the motion in ax* expeditious manner.

(1) 2roccedir.f c under this section do not preclude other avai
civil or criminal remedies.

See. 0S.55.62C. FORhS FCli FILIhu PFTITIOh®". (@) Tl.e Alaska c
tystcr, 1in cooperation vith interested persons and organizations, ¢

prepare feres and instructions for the use of persons seeking, an or

notice a

to

for

lable

ourt

hall

der

for relief urider Af C9.5b.COC c- 0S.55.610, 1including forms for waiving

filing fees on the basic of indigency. The fcrr.s shall conform to

requirements of AC 09.55.600 and 05.55.61C end the Alaska kulcs cf

Iroccdure, except that information on the forns ray be filled in by

the

Civil

legible handwriting. The office of the clerk of each cupcrior and
dictrict court shell calc the forme end instructions available to the
rut 11c.

(b) The fort lor a petition prepared under (e) of thic section

shall include a notice that d false staterent rade in it stating th

at

the respondent hat subjected the petitioner to dorcstic violence corsti-

tutexi the crii t of unsworn falsification utnirr AO 11.56.210, which

punishable by rc:;it-ur term cf imprisonment of one year nnri a $5,0

fine.

bee. 69.55.630. hOTIFICATIO! 7C LAW EKFORCCI"EIT ACLhCICT. It

cupcrior court, district ccurt, or r.spicrratc issues cn ordc * under
Af. 09.55.6CC or 09.55.610 restrcir;ing a respondent from subjecting

petitioner to domestic vio*"ncc, the superior court, district ccurt
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magistrate shall trancrit a copy of the order to the appropriate local
lew enforcement agency. Finch lav enforcement agency shall establish
procedures tc inform their peace officers of copies of the orders re—
ceived by the lav enforcement apcncy under this section, recce officers
shall use every reasonable rear.c to enforce an order issued under AS 09.
55.6C0 or CS.55.C10.

Ccc. CS.55.64C. I-CFIMTIOrS. Ter the purpotes of AS 09.55.60C -
Ci?.55.64C, "domestic violence” means a crirc tinder AS 11.41 committed
against a spouse, a former spouse, or a member of the social ur.it cor-
prised cr those living together in the same dwelling as the respondent.
Sec. 2. AS 12.55.135 1is amended by ecdinp, n nev subsection to read:

(©) A defendant convicted of assault 1ir the third decree. commit
in violation of the nrovisionc of an order 1issued under AS O0f.55.6C0 or
0S.55.61C shall be sentenced to a niniruw tern of imprisonment of 10
tia>c. The execution of sentence ray not he suspended and probation or
parole say not be prcntccl until the r.ininur,. term of imprisonment ha3
Le« t. curved. Imposition of sentence nay not I> suspended, cj ccpt upon
condition that the defendant do Imprisoned fcr no less than the minimum
ter: of imprisonment provided 1ir. thic section, and the minimum sentence
provides for in tlis section iay not tc otr.crwicc reduced.

Sec. 3. AS 1t.65 is amended, by adding rev sections to read:
AITICLr 6. DC’IICSTIC V1CLE1l.CL.

Sot. 1C.65.51C. HOIXSTIC VICLITCL THAIM! T. (a) Haci: established
police trainin™* pro;:rat 1in the- state shall provide- training that ac—
quaints polici officers vith

(D levs relating to nubstentivc crime? and rules cf criminal

procedure applicable 1ir cases 1involving dorcrtic violence:
(2) techniques fcr handling incidents of dorcstic violence

-..ich promote the* safety of the victir. cm! the officer and which reduce

-5- 5CL Cflril 352
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the likelihood of recurrencel!l

(3 organizations 1in the state that offer aid or shelf

vietins of dorestic vicl< c 1

(A) procedures applicable in the prosecution of cases involv—
ing domestic violencej

(5) orders that c.ay he issued by a court under AS 0QV.55.CCC
end 09.55.610j and

(6) the notification that shall be given to victims cf domes—
tic violence under AS 1C.65.520.

() In providing a training program under this section, each
aror.cy or institution offering an established police training, program
shall consult with interested individuals and organizations providing
assistance to victims of dorcstic violence.

See. 16.05.520. NOTIFICATICF TC VICTIMS CF DOMESTIC VIOLENCE. (@)
During the ccursc of responding to ar offense involving domestic vio—
lence, a police officer chall orally or in writing inform the victim of
services available to the victim and the rights of the vi-.-ir., substan—
tially as follows:

Ac a victim of domestic violence you should
be aware of the following:

(D Ip sonc places in Alaska there are
organizations that provide aid and shelter to
victims cf dorcstic violence. The nearest

such organization 1is located at

(2) IT you feel that there 1is a continuing
danger to your safety, please let cc know and
I will rake all possible efforts to insure your

safety.

(3) Alaska lav provider that you ruy file an

- b- res csrs 392
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application vith the nearest court fcr a court
order protecting you and your children fro:?,
further ham. The fcrrs to obtain the order arc
available at the court. It is not necessary ftc*
have ar. attorney to obtain a court order but one
ray be of l.clp to you you cannot afford to
hire ar. attorney, you should contact the nearest

Alesha Le"al fervicee office vhich is located at

(A) Additionally, the victir./fitness assist—
ance program: of the Lopartrent cf Lav r.cy be able
tc help yen. The nearest district attorney"s
office it, located at .

%

(b) If tlic victim of dorcstic violence does not understand English,

the police officer shall rake reasonable efforts tc inforr, the victim of
the services and rights specified in (a) of this section in a language
tiit viclir. understands.

(c) Ac used in this section "dorcstic violence" renne a crire
under AS 11.41 corr.itted against a spouce, a former spouse, or a rerber
cf the social unit comprised of those living together 1ir. the sare
dwelling as the person who committed the crime.

* bee. A. A 22.15.1C0 is attended by adding a new paragraphto read:
([) to issue [, temporary order for emergency injunctive
relief 1ir. cuser, 1ir.vclvir.t dorcstic violence as provided in Ad 0i.Si.Old.
* bhee. 5. Section 1 cf thic Act has the effect of chancing Kule 3, rules
cf Civil Tctcriure, by enacting a provision that allows a court to proceed
upor. the filing of a petition rather than a complaint, and hule 7c, hulcc o:
Civil 1"roceduro, by enactin®- a provision that allot/s [ court toaccept fcr
filing petitions which arc handwritten in part. Section 1 of thicAct also

-7- LCFf CSIlt 372



jhas the effect of changing Ktilc 65, Rules of Civil Procedure, by enacting a
provision that establishes an alternate procedure for obtaining orders for

relief fror. dor.eetic violence.
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Ho.

HOUSE BILL 546: PRE. AND POST JUDGEMENT INTEREST RATES

PRO

\

CON

\/.

10.
11.

\/12.

PROS AND CONS

Eliminate Court congestion . \
Current law does not encourage settlement ( v- 1*/.)
Remedy the backlog of cases.

Reduction in number of cases pending

Expeditious resolution of claims

Inducement to settle

0.K. if around 10 %

No incentive to settle now..Expedite claims and clear court
calendars.

P-otect the rights of economicaly damaged persons in the state

Time for interest should begin a reasonable period after
the claim has been filed rather than time of injury.

Plaintiff shoud pay expenses of defendant if there 1is zero award,

Defendent should pay interest only on Offer of Judgement, even
if the jury awards a higher amount.

High settlement cost equal higher 1insurance rates.
Allows build-up of plaintiffs claim.
Increase 1in insurance premiums for liability insurance.

Plaintiff"s attorneys will delay to maximize return and
attorney will be rewarded by increased contingency fees

Malpractice insurance carriers have expressed the possibility
of leaving the state if this bill passes.

Rate increase of up to 30 Lir origional CS passes, for
malpractice 1insurance.

Disincenti\* for plaintiff to settle.

Ignores fair judicial procedure and due process for those
being sued. n

Settling cases should result fronrfaith the people who are
are being sued. This bill 1is coercion.



PROPOSED RULES COMMITTEE SUBSTITUTE FOR HB 546

"eSection 1. AS 09.30.070 is amended to read:

Sec. 09.30.070. INTEREST ON JUDGMENTS. The rate
of interest on judgments and decrees for the payment of
money is 10.5 I1EIGHT] percent a year except that a
judgment or decree founded on a contract in writing,
providing for the payment of interest until paid at a
specified rate not exceeding the legal rate of interest
for that type of contract, bears interest at the rate
specified in the contract if the interest rate 1is set
out in the judgment or decree [, BUT IN NO EVENT MAY IT
BE MORE THAN 10 PERCFNT A YEAR].

*Sec. 2. AS 45.45.010(a) 1is amended to read:

(a) The rate of interest in the state 1is 10.5
[EIGHT] percent a year and no more on money after 1t 1is
due except as provided in (b) of this section. [THE
RATE OF INTERLST IN THE STATE IS SIX PERCENT A YEAR AND
NO MORE ON (1) MONEY RECEIVED TO THE USE OF ANOTHER AND
RETAINED BEYOND A REASONABLE TIME WITHOUT THE OWNER®™S
EXPRESS OR IMPLIED CONSENT; (2) MONEY DUE UPON THE
SETTLEMENT OF MATURED ACCOUNTS FROM THE DAY THE BALANCE
IS ASCERTAINED; OR (3) MONEY DUE OR TO BECOME DUE WHEN
THERE 1S A CONTRACT TO PAY INTEREST AND NO RATE IS

SPECIFIED.]



*Sec. 3. AS 45.45.010 is amended by adding a new sub-—
section to read:

(1) On or before the 60th day following the
filing of an answer in a civil action, and on the day
discovery closes as ordered by the court, either the
party making a claim or the party defending against a
claim may serve upon the adverse party an offer to
allow judgment to be entered in complete satisfaction
of the claim for the money or property or to the effect
specified in his offer, w.".th costs then accrued. If
within 10 days after the service of the offer the
adverse party serves written nu”ice that the offer 1is
accepted, either party may then file the offer and
notice of acceptance together with proof of service
thereof, and thereupon the clerk shall enter judgment.
An offer not accepted within ten days is considered
withdrawn and evidence of that offer is not admissible
except in a proceeding to determine the form of judgment
after verdict. IT the judgment finally entered on the
claim as to which an offer has been made under this
section is more favorable to the offeree than the
offer, the interest awarded under (a) of this section
and accrued up to the date judgment 1is entered shall
be adjusted as follows: if the offeree 1is the party
making the claim, the interest rate shall be increased
by two percent per annum; if the offeree 1is the party
defunding against the claim, the interest rate shall be

reduced by two percent per annum.



*Sec. 4. The interest rate provided in Sec. 1 of this
Act applies only to judgments entered after the ef—
fective date of this Act. The interest rate provided
in j :c. 2 of this Act applies only to cases filed after
the effective date of this Act.

*Sec. 5. This Act takes effect July 1, 1980.



POUCH Y . STATE CAPITOL

1220® i

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM December 13, 1979

SUBJECT: Post-Judgment Interest Rates
(Work Order Number 7547)

TO: Charles H. Parr, Chairman
House Judiciary Committee
Attn: Peggy Berck
Administrative Assistant

FROM: Thomas A. Sofo
Legislative Counsel

At present post- and pre-judgment interest rates are both at
eight percent. By amending the post-judgment interest rate
in a manner which will undoubtedly make it higher than the
eight percent pre-judgment rate of AS 45.45.010(a) we are
creating a situation in which the big corporate defendant
has financial incentive to delay litigation. It is only
removed in degree from the earlier situation in which there
was apparently post-judgment interest but no recognition of
pre-judgment interest until the courts made it clear that
such was necessary to counter certain abuses. A review of
the case law indicates that we may be recreating a situation
subject to the very misuses which the post-judgment and
pre-judgment interests statutes and cases were designed to
alleviate. Possibly we should consider amending or adding a
section 45_.45.010 in such a manner as to reflect a
calculation ot the pre-judgment interest rate by the same
manner post-judgment interest ralLes are calculated. Please
let me know of your desires with regard to the above.

TAB: Ijb

Enclosure
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 14, 1980

SUBJECT: Post-Judgment Interest Rates
(Work Order Number 7547)

TO: Representative Charles H. Parr, Chairman
House Judiciary Committee
Attn: Peggy Berck
Administrative Assistant

FROM: Thomas A. Sofo $
Legislative Counsel™® ~

AS 45.45.010, the Alaska statute dealing with the legal rate
of interest generally within the state, already requires the
Department of Commerce and Economic Development to compile
the 12th Federal Reserve District figure on a quarterly
basis. IfT the intent behin” the current amendment is to
make the post-judgment interest rate more responsive to
market conditions, this can be done on a quarterly basis
(rather than semiannuallA as you have requested) without
imposing any additional administrative burden on the bu-—
reaucracy .

TAS:1jb



flasks Jitate ~legislature

House of Representatives

Committee on Judiciary Pouch
. . State Capitol
Official Buiine** Juneau, Alaaka 99811

TO: Legislative Affairs
FROM: Margaret W. Berck, Staff
DATE: Jan. 30, 1980

RE: Request for (H) Judiciary Committee CS for HB 546.

Please furnish a CS by the House Judiciary Committee for HB 546 that

would accomplish the following:

1. Quarterly determinations of interest rates for both prejudgment and post-

judgment interest(said interest, 1in both cases shall be two points above the

prime 1interest rate);

2. The ‘interest 1in the prejudgment situation should begin to run from
the date of injury, 1ie, date cause of action accrues--apparently the
Alaska Supreme Court 1in Guln v. Ha. 591 P. 2d 1281, interpreted the
language currently in AS 45.45.010 ("on money after it is due") to
require such calculation.

3. Do not change the usury provisions in AS 45.45.010.

For your assistance 1in this matter | have attached a marked up bill, that

1 believe would accomplish the desires of the Committee.

Call me at 3718, 1 do have one question.



*Sec. 3. AS 45.45.010(a) 1is amended to read:

(a) The rate of interest in the state (IS EIGHT PER CENT A YEAR
AND NO MORE) on money after it 1is due 1is two percentage points (EIGHT
PER CENT A YEAR) above the annual rate charged member banks for advances
the 12th Federal Reserve District that prevailed on the 25th day of
the month seeding the commencement of the calendar quarter during
which the day the obligation to pay occurs.except as provided in (b)
of this section. (DELETE ALL REMAINING LANGUAGE IN THIS SUBSECTION,

IE, SUBSECTION (a) ).

*Sec. 4. AS 34.34.010 (d) 1is amended to read:

(d) Notice of the annual rate charged member banks for advances
by the 12th Federal Reserve District prevailing on the 25th day of the
month preceeding the commencement of each calendar quarter required for
the (MAXIMUM INTEREST PATE COMPUTATION UNDER (b) OF THIS SECTION SHALL
BE PROVIDED BY THE DEPARTMENT OF COMMERCE.) interest rate computation
under (a) of this section and for the maximum interest rate computation

under (b) of this section shall be provided by the Department of



WALTER M. OARRETSON
KENNETH 0. JARVI
JACOB H. ALLMARAI

t. *T7;Tch

GARRETSDN & JARVI

750 WEST SECOND AVENUE

SUITE SOl
ANCHORAGE, ALASKA 99501

October 22, 1979

Honorable Joe L. Hayes
District 12
625 West 5th Avenue, Suite 1

Anchorage,

Dear Joe:

of a bill
concern

AK 99501

TELEPHONE
(ROT| 178~ K I

I would be greatly honored by your sponorship
in the legislature which would address the

There was a minor error 1in the transcription of the
wording suggested in my letter. I will restate the
proposed addition to AS 15.45.010(a).

In the event an action is filed 1in
any court in this state, 1including
any federal court, on a claim for
money due on an express or implied
contract for the payment of money,
prejudgment interest shall accrue
irom the date the action is filed
on any principal amount unpaid as
of the date the action is filed at
the highest rate allowed from time
to time under (b) of this section
until jJjudgment, notwithstanding any
agreement of the parties.

IfT 1 can be of any assistance, please do

hesitate to call upon me.

WHG/ 1w

Very truly yours,

GARRETSON & JARVI

Walter H. Garretson

expressed in my letter of September 17, 1979.

not
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“Cc 0OM M E R CE

MAIN OFFICE POOCH 7012. ANCHORAGE. ALASKA 99510

April 29, 1980

Kelly & Luce Attorneys at Law
Mr. Greg Grebe

1015 West 7th Ave.

Anchorage, Alaska 99501

Re: Request for information on correlation of the Prime rate
to the Federal discount rate.

Dear Greg:

At your request, we have compiled from sources available and
to the best of our knowledge, the attached discount/prime rate
comparison and comparative graph. The graph and numeric com—
parison shows the “spread® from 1942 to the present. As you
will note, without sophisticated statistical analysis, there
isn"t a general statement that can readily be made as to the
average "spread® between the two rates.

Since we complied these figures from several sources, including
some of our officers own personal records, we are unable to
certify 100% accuracy of the figures, however, we do believe
then to be the most accurate and complete set obtainable with—
out investing substantial time and funds in research.

I hope this information will assist you in your presentation.
ITf we may be of further assistance, please let us know.

Sincerely,

Richard J. Veale
Commercial Loan Officer

RJV/sl
Knc.



(Prime 10/30/42 -

DATE

05/10/59
05/29/59
09/01/59
09/11/59
01/10/60
087/12/60
08723760
07/17/63
11/24/64
12/06/65
12/07/65
03/10/66
06/29/66
00/16/66
01/27/67
03/23/67
03727/67

04/07/67

11/11/71/NY)
DISCOUNT PRIME
% %
3.00 4.50
3.50 4.50
3.50 5.00
4.00 5.00
3.50 5.00
3.00 5.00
3.00 4. 50
3.50 4.50
4.00 4.50
4.50 4.50
4.50 5.00
4.50 5.50
4.50 5.75
4.50 6.00
4.50 5.75
4.50 5.50 - 5.
4.50 5.50
4.00 5.50

(Prime 12/31/71

75

COMPARISON DISCOUNT/PRIME RATES

SPREAD

%

1.50

1.00

1.50

1.00

1.50

2.00

1.50

1.00

.50

.50

1.00

1.25

1.00 -

1.00

1.50

1.25

S-FNB)

DATE

11/20/67
11/21/67
03/22/68
04/19/68
00/30/68
09/25/68
11/13/68
12/02/68
12/17/68
12/18/68
01/07/69
04/04/69
06/09/69
03725770
09/721/70
11/10/70
11/12/70

11/20/70

DISCOUNT
%

4.50

4.50

5.00

5.50

5.25

5.25

5.25

5.25

5.50

5.50

5.50

6.00

6.00

6.00

6.00

5.75

5.75

5.75

April 17, 1900
PRIME SPREAD
% %
5.50 1.00
6.00 1.50
6.00 1.00
6.50 1.00
6.50 1.25

6.00 - 6.25 ,75 - 1.00
6.25 1.00
6.50 1.25
6.50 1.00
6.75 1.25
7.00 1.50
7.00 1.00
8.50 2.50
8.00 2.00
7.50 1.50
7.50 1.75
7.25 1.50
7.00 1.25



COMPARISON DISCOUNT/PRIME RATES April 17, 1980

(Prime 10/30/42 - 11/11/71/NY) (Prime 12/31/71 - S-FNB)

DATE DISCOUNT PRIME SPREAD DATE DISCOUNT PRIME SPREAD

% % % % % %

10/30/42 .50 1.50 1.00 08/05/55 2.00 3,25 1.25
04/25/46 1.00 1.50 .50 09/09/55 2.25 3.25 1.00
12/07/47 1.00 1.75 .75 10/14/55 2.25 3.50 1.25
01/12/48 1.25 1.75 -50 11/18/55 2.50 3.50 1.00
08/12/48 1.25 2.00 .75 04/13/56 2.75 3.75 1.00
08/13/48 1.50 2.00 .50 00/22/56 2.75 4.00 1.25
08/21/50 1.75 2.00 -25 08/24/56 3.00 4.00 1.00
09/22/50 1.75 2.25 .50 08/07/57 3.00 4.50 1.50
01/08/51 1.75 2.50 .75 08/23/57 3.50 4.50 1.00
10/16/51 1.75 2.75 1.00 11/15/57 3.00 4.50 1.50
12/19/51 1.75 3.00 1.25 01/22/58 3.00 4.00 1.00
01/16/53 2.00 3.00 1.00 01/24/58 2.75 4.00 1.25
04/27/73 2.00 3.25 1.25 03/07/58 2.25 4.00 1.75
02/05/54 1.75 3.25 1.50 04/18/58 1.75 4.00 2.25
03/17/54 1.75 3.00 1.75 04/22/58 1.75 3.50 1.75
04/16/54 1.50 3.00 1.50 09/12/58 2.00 4.00 2.00
04/15/55 1.75 3.00 1.25 11/07/58 2.50 4.00 1.50

08/04/55 1.75 3.25 1.50 03/06/59 3.00 4.00 1.00



(Prime 10/30/42 - 11/11/71/NY)

DATE

11/30/70

12/03/70

01/07/71

01/08/71

01/10/71

01/18/71

02/17/71

02/718/71

03/7/11/71

04/26/71

06/14/71

07/07/71

07/16/71

08/04/71

10/20/71

11/05/71

11/11/71

DISCOUNT
%

PRIME
%

7.00

6.75

6.50

6.50

6.25

6.00

5.75

5.75

5.25

5.50

5.75

6.00

6.00

6.50

5.75

5.50

5.50

COMPARISON DISCOUNT/PRIME RATES
(Prime 12/31/71

SPREAD

%

1.

50

.25

.00

.25

.00

.00

.00

.00

.50

.75

.00

.00

.00

.50

.75

.50

.75

S-FNB)

DATE

12/31/71
01/10/72
01/26/72
04/05/72
06/27/72
08/29/72
10/03/72
12/28/72
02/26/73
03/26/73
04/19/73
05/07/73
05/25/73
06/07/73
06/22/73
07/02/73

07/06/73

DISCOUNT
%

4.75

5.00

5.00

5.00

5.00

5.00

5.00

5.25

5.25

5.25

5.25

5.25

5,25

5.25

5.25

April

PRIME
%

5.25
5.00
4.75
5.00
5.25
5.50
5.75
6.00
6.25
6.50
6.75
7.00
7.25
7.50
7.75
8.00

8.25

17, 198C
£

SPREAD
%

.50

.25

.25

.50

.75



COMPARISON DISCOUNT/PR:ME RATES April 17, 1980

(Prime 10/30/42 - 11/11/71/NY) (Prime 12/31/71 - S-FNB)
DATE DISCOUNT PRIME SPREAD DATE DISCOUNT PRIME SPREAD
% % % % % %

07/1S/773 5.25 8.50 3.25 04724774 5.50 10.50 5.00
07/30/73 5.25 8.75 3.50 i04(29/74 5.50 10.75 5.25
08/06/73 5.25 9.00 3.75 05/03/74 5.50 11.00 5.50
08/13/73 5.25 9.25 4.00 05/10/74 5.50 11.25 5.75
08/21/73 5.25 9.50 4.25 05/17/74 5.50 11.50 6.00
00/27/73 5.25 9.75 4.50 06/25/74 5.50 11.75 6.25
09/14/73 5.25 ) 10.00 4.75 07/03/74 5.50 12.00 6.50
10/23/73 5.25 9.75 4.50 10/08/74 5.50 11.75 6.75
01/25/74 5.50 9.50 Yelo) 10/22/74 5.50 11.50 6.00
02/11/74 5.50 9.25 3.75 10/30/74 5.50 11.25 5.75
02/19/74 5.50 9.00 3.50 11/08/74 5.50 11.00 5.50
02/25/74 5.50 8.75 3.25 11/715/74 5.50 10.75 5.25
03/22/74 5.50 9.00 3.50 11/25/74 5.50 10.50 5.00
03/29/74 5.50 9.25 3 75 01/13/75 6.00 10.25 4.25
04/03/74 5.50 9.50 4.00 01/20/75 6.00 10.00 4.00
04/05/74 5.50 9.75 4.25 01/27/75 6.00 9.75 3.75
04/11/74 5.50 10.00 4.50 01/30/75 6.00 9.50 3.50
04/19/74 5.50 10.25 4.75 02/04/75 6.00 9.25 3.25



(Prime 10/30/42 - 11/11/71/NY)

nrvmp

02/11/75

02/18/75

02/26/75

03/10/75

03/12/75

03/19/75

04/01/75

05/20/75

06/09/75

07/18/75

07/25/75

08711775

09/15/75

10/27/75

11/05/75

12/01/75

01/12/76

01/22/76

DISCOUNT
%

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6.00

6,25

PRIME

9

S

.00

.75

.50

.25

.00

.75

.50

.25

.00

.25

.50

.75

.00

.75

.50

.25

.00

.75

COMPARISON DISCOUNT/PRIME RATES

(Prime 12/31/7

SPREAD
%

.75

.50

S-FNB)

HATE

05/28/76
06/07/76
08/02/76
10/04/76
11/02/76
12/13/76
05713777
05731777
m/22/11
09716777
10/07/77
10/24/77
01/10/78
05/03/78
05726778
06/16/78
06/30/78

00/31/70

discount

%

6.25

7.0c

7.00

April

PRIME

w.25

17, 1960

SPREAD
%

.75
1.00
.75
.50

.25

.25
.50

.75

2.25,



(Prime 10/30/42

DATE

09/15/78

09/28/78

10/13/78

10/27/78

11/01/78

11/03/78

11/17/78

11/24/78

12/26/78

06/19/79

07/27/79

08/16/79

08728779

09/07/79

09/14/7r

09/21/79

09728779

10/09/79

- 11/11/71/NY)
DISCOUNT PR
%

7.50
7.50 9
7.50 10
7.50 10
7.50 10.
7.50 10.
7.50 11.
7.50 11.
7.50 11.
7.50 11.
7.50 11.
10.25 12.
10.25 12.
10.25 12.
10.25 13.
10.25 13.
11.00 13.
12.00 14.

9.

IME
%

50

.75

,00

.25

50

75

00

50

75

50

75

00

25

75

00

25

50

50

COMPARBON discount/prime rates

(Prime 12/31/71

SPREAD
%

2.00

S-FNB)

DATE

10/23/79
10/31/79
11/09/79
11/16/79
12/03/79
12/07/79
02719780
02/22/80
02/29/80
03/04/80
03/07/80
03/14/BC
03719780
03728780
04/02/00

04/16/80

04/10/80

DISCOUNT
%

12.00

12.00

12.00

12.00

12.00

12.00

13.00

13.00

13.00

13.00

13.00

13.00

13.00

13.00

13.00

13.00

13.00

April

PRIME

15.00
15.25
15.50
15.75
15.50
15.25
15.75
16.50
16.75
17.25
17.75
18.50
19.00
19.50
20.00

19.75

19.50

17, 1980

SPREAD
%



April 17, 1980
COMPARISON DISCOUNT/PRIME RATES

(Prime 10/30/42 - 11/11/71/NY)  (Prime 12/31/71 - S-FNB)
PRIME SPREAD DATE DISCOUNT PR:ME %FTEAD
DATE DISCOUNT ! w ; m m
- 0 f






May 1, 1980

Mr. Foper F. Holmes,

Attorney at Law

Biss and Holmes

618 Christensen Drive

Anchorape, Alaska 99501

Dear Mr. Holmes:

Thanks for your letter of April 21.

Comments noted and your proposals made sense.

I have no idea as to in what form the bill will be in final
passape, but I'm sure that it will entail a compromise.

Very truly yours,

Robert H. Ziepler, Sr.

FH7:1k



BISS ana HOLMES

ATTORNEYS AT LAW
AN ASSOCIATION OF PROFESSIONAL CORPORATIONS

BURTON C.BISS WAS ILLA OFFICE
ROGER F. HOLMES SR BOX Sill
1B CHRISTENSEN DRIVE WASILLA.ALASKA 99607
ANCHORAGE. ALASKA '9501 TELEPHONE (907) 376-5318

TELEPHONE (907) 277-8564

April 21, 1980

Senator Robert Ziegler
State Judiciary Committee
Pouch V

Juneau, Alaska 99811

Re: House Bill 546
Dear Senator Ziegler:

1 enclose a re-draft of your committee substitute bill in-—
cluding a new sub-paragraph (h) under AS 45.45.010(2) which
is Section 2 of your Bill. Basically section (h) states
that 1in a tort or negligence situation interest does not
become due until the defendant is notified that a claim 1is
being made against him.

This section eliminates the burdensome 1interest rate during
those years in which a medical malpractice claim or products
liability claim goes undetected by both the claimant and the
manufacturer, doctor or hospital. As you are aware, some of
these cases are 1in excess of twenty years old when finally
brought to the attention of the defendant.

This change ..ould allow the claimants to obtain interest from
the date the defendant 1is on notice of the claim. Thus, it
would seem to retain the desired affect of prompting defendants
to settle claims as soon as they receiv? notice that the claim
was pending.

I doubt that this change would prejudice any claimants. In the
simple negligence case the plaintiff is aware of the injury

at the outset and the 1identity of the defendant. Automobile
insurance companies traditionally have 1investigators contact the
plaintiff witfin a matter of days of the accident. In the
ordinary negligence situation a claimant would probably not be
deprived under this Bill of more than a month®"s interest. The

interest rate 1in the Bill appears high enough such that the
loss of interest over a 3hort period of time should not work
a hardship on plaintiffs generally.
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April 21, 1980

In the situation where the claim 1is

the verdict or
Thus,

the claimant will

settlement will

not be deprived of a just

not discovered for years
reflect present day economics
result.

Thanks much for your consideration.

Very truly

RFH/gd

Enclosures

cc: Charles Rigaen
Ove Arvidson
William G. Bro”k
Michael Thomas, Esq.

Douglas Smith,

M.D.

Gerhart Haas
Jeff Landry



Original sponsor: Judiciary Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 546

IN THE LEGISLATURE OF THE STATE OF ALASKA

ELEVENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act increasing prejudgment and post—

BE

judgment interest rates; and providing
for an effective date."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.30.070 1is amended to read:

Sec. 09.30.070. INTEREST ON JUDGMENTS. The rate of
interest on judgments and decrees for the payment of money
is 12 [EIGHTI percent a year {, EXCEPT THAT A JUDGMENT OR
DECREE FOUNDED ON A CONTRACT IN WRITING, PROVIDING FOR
THE PAYMENT OF INTEREST UNTIL PAID AT A SPECIFIED RATE NOT
EXCEEDING THE LEGAL RATE OFINTEREST FOR THAT PYPE OF
CONTRACT, BEARS [INTEREST ATTHE RATE SPECIFIED INTHE

I o iff% *ftAVE*\ £ bl Too* > «~.
CONTR T JF THE INTEREST RATE IS SET OUT IN THE JUDGMENT
OR DEcKEE, BUT IN NO EVENT MAY IT BE MORE THAN 10 PERCENT
A YEAR]. * o )
% rr ,? jpf; c ?fit ] :
* Sec. 2. AS 45.45.010(a) isamended to read:

(a) The rate of interest in the state is 12 (EIGHT]
percent a year and no more on money after it is due except
as provided in (b) and (h) of this section, [THE RATE

OF INTEREST IN THE STATE IS SIX PERCENT A YEAR AND NO MOiF

-1- SCS CSHB 546



ON (1) MONEY RECEIVED TO THE USE 0~ ANOTHER AND RETAINED
BEYOND A REASONABLE TIME WITHOUT THE OWNER®"S EXPRESS OR
IMPLIED CONSENT; (2) MONEY DUE UPON THE SETTLEMENT OR
MATURED ACCOUNTS FROM THE DAY THE BALANCE 1S ASCERTAINED;
OR (3) MONEY DUE OR TO BECOME DUE WHEN THERE IS A CONTRACT
TO PAY INTEREST AND NO RATE IS SPECIFIED.]

(h) Money does not become due as defined in Sec. (d)
of this section in a tort or negligence case until written
demand is made upon the person or entity from whom the money
is claimed. Written demand may be made by any means per —
missible for service of process. Interest commences running

only from at the time written demand is made.

* Sec. 3. The interest rate provided in Sec. 1of this Act
applies only to those judgments rendered after theeffective date
of this Act. The 1interest rate provided in Sec. 2o0f this Act
applies only to those causes of action which accrue after the

effective date of this Act.

* Sec. 4. This Act takes effect July 1, 1980.

-2- SCS SCGH 546



May 9, 1980

r sV 3~
Mr. William H. Fuld,

Attorney at Law

Kay, Christie, Fuld,
Seville and Coffey

2600 Denali, Suite 503

Anchorage, Alaska 99503

Dear Mr. Fuld:

CSHB 546 1is now in the Senate Rules Committee. It is chaired
by Senator Mike Colletta. It is he to whom you should offer
your suggestions.

However, because time 1is rapidly running out, 1 have delivered
a copy of your May 1st letter, together with a copy of this
letter, to the Cood Senator.

Very truly yours,

\\ V |
V o\

Robert H. Ziegler, Sr.
RHZ: 1k

cc: Senator Colletta w/enc.
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May 1, 198C

Hon. Robert H. Ziegler
Pouch V
Juneau, Ak. 99811

Dear Sen. Ziegler Re: CS HB 546

This bill relates to pre-judgment and post-judgment
rates. It is my understanding that prime opDosition to
the bill has come from insurance companies. The present
situation 1is somewhat of a disgrace since just by stalling
litigation, insurance companies and other defendants who
owe money to injured parties, as well as businessmen and
contractors, can make money by stalling. The reason for
this 1is court congestion. There is a windfall by delaying
litigation. The small loan companies have contractual
agreements whereby they can get 15-18% interest, at least
pre-judgment pursuant to terms of contracts. The person
who 1is hit by a drunk driver and loses a leg is presently
Limited to 8% pre-judgment interest, as well as post-judg-—
ment, while attempts at collection or appeals are exhausted.

Meanwhile, the person who owes the money can easily
make 15-20% on the other person®s money. This 1is outrageous
and that 1is why, as an attorney and citizen aware of the
problem, 1 urge that this legislation relating to pre-judg—
ment and post-judgment interest be passed by the legislature.

As a result of higher interest rates, there 1is bound
to be greater interest 1in settlements, and court congestion
should be eliminated. To the extent people who owe money
are going to have to pay nore, it"s only fair since they're
not really losing anything, they"re just getting a windfall
from present high interest rates and are legally required

to pay low interest rates. If interest rates fall, the bill
has a sliding scale so that the legal 1interest rates would
fall also. This 1is certainly constructive legislation.

WHF :fIf



April 25, 1980

Mr. Robert E. Collins,

Branch Manager

The Continental Insurance Companies
P. 0. Box 1850

Seattle, Washington 98111

Dear Mr. Collins:

| essentially agree with the comments you made 1in your well-
written, well-reasoned letter of April 16.

As the Chairman of the Senate Judiciary Committee, 1| am used
to having been placed between to warring factions of the
same profession. CSHB 546 is an excellent example.

Eelieve me, 1 know the pros and cons of the argument and I
have endeavored to find a compromise position as you can

see by the enclosure.

Very truly yours,

Robert N, Ziegler, Sr.
RHZ -1k

Enclosure



The Continental Insurance Companies

THF CONTINENTAL INSURANCE COMPANY e FIREMEN'S INSURANCE COMPANY e PACIFIC INSURANCE COMPANY

THE FIDELITY AND CASUALTY COMPANY «COMMERCIAL INSURANCE COMPANY «BUCKEYE UNION INSURANCE COMPANY

NIAGARA FIRE INSURANCE COMPANY «THE GLENS FALLS INSURANCE COMPANY mNATIONAL BEN FRANKLIN COMPANIES
KANSAS CITY FIRE & MARINE INSURANCE COMPANY . BOSTON OLD COLONY INSURANCE COMPANY

Fourth ana Battery Ruilding, P 0. Bo* 1850, Smtt’e, Viashington 98111
April 16, 1980

Mr. Robert H. Ziegler, Sr., Esquire
Chairman, State Senate Judiciary Committee
510 Kennedy Street

Juneau, Alaska

Pre and Post Judgment Interest Legislation
Dear Senator Ziegler:

In simple terms, the above legislation represents a deceptively popular
effort that promises to be a major thrust towards killing the goose that
laid the golden egg. The welfare of the people of Alaska Is threatened

by Irresponsible efforts that will undermine either reasonable insurance
rates or the survival of responsible companies within the State of Alaska.

Defeat of efforts to raise pre and post judgment interest beyond reason—
able rates Is in the best interest of the people of the State of Alaska,
and of course, to you for numerous reasons:

1. Inflationary trends

This statutory built-in guarantee of excessive inflation will render
Alaska underwriting beyond any reasonable figures. Responsible under—
writing companies will be forced to leave the State of Alaska. Alaska
judgments already greatly exceed the national average. To permanently
inscribe as a matter of law the current or any post prime rate factor

in a pre and post judgment Interest would require, under any sound actu—
arial computation, insurance rates that not only would become prohibitive,
and thus create a real problem for the public welfare, but exceedingly
Inflationary themselves.

2. Interference with the right to litigate

While we realize that you are faced with the frenzied demands of the
plaintiff*s bar, the very right to litigate and the very future of the
Alaskan bar Is threatened by such a measure. As responsible underwriters
are driven out of the State of Alaska, the essential compensatory nature
of litigation as a substitute for the club and stick become threatened.
The Judiciary Committee, 1In our opinion, should take an overview of the
entire judicial process; any threat of pre and post judgment Interest
impedes the very fundamentals of procedural due process of law and a
party"s right to litigate, In fact, whether or not the court so holds.



Mr.

Robert H. Ziegler, Sr. -2- Aprll 16, 1980

Any legislation must apply both to Insured claims and uninsured claims,
and the citizens of Alaska must necessarily be short-changed In th® Ju—
dicial process If they are faced with excessive additional cost affect—
ing their right to litigate. We respectfully suggest that any study

by your committee will show that Alaska already has the highest per—
centage cost of litigation cost In the country.

Bread and circuses

At this time when governmental officials the nation over are being faced
with a difficult decision of apparently popular action vs. the exercise
of leadership and restraint, we emphathize with your difficult position.
However, as a matter of national Interest, this measure will only lead
In the short or long run to socialization of the Insurance industry and
a deprivation to the citizens of Alaska of the benefits of perhaps one
of the more efficient industries in our country. We have seen such
governmental Interference affecting the railroad industry, the coal In—
dustry, the fuel Industry, the steel industry, the airline industry, and
most recently the automobile industry. This legislation would not aid
the people 1in Alaska by crippling the available Insurance funds to the
litigants of Alaska.

Insurance in Alaska 1is funded by Alaskan citizens. The expense arid risks
of this fund are decidedly controlled by your committee, and by each ac—
tion you take you determine the availability of responsible Insurers to
your citizens. Recent Alaskan judgments indicate that there 1is no evil
or harm that need be served by the proposed legislation, save a desire
for even greater funds that have been awarded. You are really determin—
ing for the citizens of Alaska whether or not they will have financially
solvent and responsible insurance available to them, and at what cost.

Examples:

Just as the donosaur encountered nonsurvival problems, industries In our
country have been weakened and destroyed, at tremendous expense to the
citizens, and at tremendous loss of efficiency on the part of our country
to foreign nations, through harsh regulatory legislation. Time and again
voters Indicate, when true leadership emerges to point out such harshness,
that we, as a peopl e, are still In favor of the free enterprise system.

May we point to the states of New York, New Jersey, and North Carolina
where there has been a great withdrawal of insurance funds from citizens,
and exceedingly high rates resulting. This, as ycu know, not only In—
creasesthe overall cost of litigation to all parties, butenhances the
risk of uninsured exposure, problems with less responsible companies, and
outright business failures.

We wish  to point, as recent examples, to the leadership Inthe countries
of Japan and West Germany, where the leaders have taken Itupon themselves



Mr. Robert H. Ziegler, Sr. -3- April 16, 1980

to expose to the public the need for restraint and fiscal responsibility.
In those countries the current Inflation rate Is less than half of what
It Is we are faced with. In those countries, the responsible people

have received the support of their electorate.

Lastly, we would like to point out that The Continental Insurance Com—
panies have championed remaining 1in Alaska, confident of the economic
health of that state, despite withdrawals from the state by many large
peer group companies. It is our estimate that this legislation would
increase gross premiums by 17$% to 18%. The very existence of this
legislation threatens our continued ability to do business in Alaska.

We call upon you to assist in any way possible to defeat this legislation.
We ask, for the continued economic success of the State of Alaska, the clti-
rans of Alaska, and our continued ability to do business in Alaska that such
harsh legislation interferring with the right to litigate, be defeated.

Sincerely,

Robert E. Col 11lns
Branch Manager

cc Mr. John W. O"Connor
cc Mr. Patrick C. Leahy



Honorable Robert H.
Pouch V

Juneau, Alaska 99811

Ziegler,

April 7, 1980

Sr.

RF: CSHB 546 - Regarding
Pre and Post Judgment
Interest Rates
Dear Senator Ziegler:

Thank you for requesting medical society input on this bill. The
position of the Fairbanks Medical Association is th".w there already
exists a significant imbalance in tort law, such that it is easier and
often cheaper to sue than it is to defend. This encourages a settle—

ment of non-merltorious suits
if passed,

defense. This bill,

increasing the advantage to plantiff of prolonged

increasing the motivation
meritorious cases.
rate geared to eco
we believe that this

Please write or call

Again, thank you for your
DET:mb
cc: Douglas Smith, M.D.,

Alaska State Medical

Winthrop Fish, M.D.,
Alaska State Medical

Martha MacDermald,
Alaska State Medical

mic conditions may appear
is a bad proposed

in preference to bearing the cost of
would worsen this imbalance by further

litigation, and
of defendants to settle prematurely in non-
Although the "fairness"™ of an "appropriate”™ interest

logical on the surface,
law - for this reason.

if you would like to discuss this matter.

interest.
Sincerely,
Donald E. Thleman, M.fF.
President
Fairbanks Medical Association
1001 Noble Street
Fairbanks, Alaska 99701
President

Association

Chairman
Association Legislative Committee

Executive Secretary

Association



MEMORANDUM APRIL 12, 1980

TO: SENATOR BOB ZIEGLER
CHAIRMAN, SENATE JUDICIARY COMMITTEE

FROM:  SENATOR MIKE COLLETTA

I am forwarding for your review several letters regarding
CSHB 546 relating to increasing pre and post-judgement
interest rates, which | understand will be heard in Ju-—

diciary Committee on Tt jsday.

Your consideration of the attached comments 1is appreciated.
Thanks.

IMA, VOX IIM R, ANCHOMAO!I tt*01 . POUCH V |



1JP-V  "_pP-Lf "11.7M-
v.VA_ ANV TS

laska State M edical A ssociation
lica”x5ja " Att6QM So«c*adSibd”pobiXX»Qeoadtk»hoc£S6M>at (907) 277-6891

4107 Laurel St. //1, Anchorage, AK 99504
March 24, 1980

AR 71930

Senator Mike Colletta

Chaiman, Senate Rules Committee
Pouch Vv, M/S 3100

Juneau, AK 99811

Dear Senator Colletta:

CSHB 546, increasing pre and post-judgment, passed the House unanimously.
Its apparent purpose is to prevent laggardly judgment payments or timely
settlement in times of high interest investment return. The Alaska

State Medical Association is opposed to this legis ation for the following
reasons:

1) Our insurance companies have stated that it will cause an
immediate increased piemium for liability insurance. This
will have two (2) effects.

a) The insurance companies will have discounted the interest
penalties up front and will have created immediate investment
funds from the increased premium before the fact of any
legal action or judgment against their insured. It thus
rewards the insurance companies directly.

b) Increased liability insurance premiums will be borne by
the entire insured public, c-.itributing to the general
inflation.

2) High pre-judgment interest will directly encourage plaintiff's
attorneys to max.uaize the return by dexaying valid actions.
The plaintiff will be penalized by the delay, and the attorney
rewarded by increased contingency fees.

3) The interest rates effectively and automatically increase the
actual eventual award. The successful plaintiff could not
hope to Invest privately at these rates.

4) Malpractice insurance carriers serving Alaska have expressed
the possibility of withdrawal from the state, which, of course,
would simply reopen the old sore.

Thus, this legislation will penalize the insured public, and, potentially,
the plaintiff, while rewarding the plaintiff"s attorney and insurance
companies. We do not consider thir to be in the public interest. It

can potentially disrupt or destroy the current well-functioning malpractice
coverage in Alaska, achieved with great sffort.



Senator Colletta
March 24, 1980
Page 2

We therefore urge the Senate to act unfavorably on this legislation,
and, further, to document the invalidi.y of its apparent purpose.

Sincerely,

Winthrop Fish, M.D., Chairman
Legislative Committee

WF/sel

cc: Alaska State Medical Association Council Members
Alaska State Medical Association Legislative Committee Members



James M. Morgan

ATTORNEY AT LAW

931 CLAY COURT PHONI
ANCHORAGE, ALASKA 99503 (107) 272-5261

March 26, 1980

% .
\
The Honorable MiKe Colletta
Pouch V &
Juneau, Alaska 99811 v

Re* House Bill 546
Dear Senator Colletta:

I am writing in support of House Bill 546 (an act
increasing pre-judgment and post judgment interest rates)
which I understand you will be considering very shortly. As
an attorney, 1 have been heavily involved in litigation and
have thus been exposed to the effect that the present 8%
interest rate has on the litigation process.

My experience has shown that the bargain 8% rate
encourages defendants to drag their feet and prolong the
litigation process as long as possible even when the defendant
has no realistic expectation of winning. OQur Supreme “ourt
has said that failure to award pre-judgment interes creates
a substantial financial 1incentive for defendants to litigate
even where liability is so dear and the jJjury award so
predictable that they should settle, State v. Phillips, 470
P.2d 266 (Alaska 1970). That same philosophy would seem to
apply when defendants are required to pay interest which 1is
substantially below the market rate. The objective of House
Bill 546 is to remove this disparity between the pre- and
post-judgment interest rate and the prevailing market rate.
This proposed floating interest rate would also have the
advantage of keeping pace with future market fluctuations
and would thus avoid the necessity of repeated legislative
reviews.

It should be remembered that an aggrieved party is
supposed to be compensated for his loss through the payment
of interest until his loss 1is repaid by the responsible
party and as long as the interest rates allowed under AS
09.30.070 and 45.45.010 remain unrealisticalli low, those
Alaska citizens these statutes were meant to protect are
being shor .changed.



The Honorable Mike Colletta
March 26, 1980
Page 2

Finally, the present interest situation is a major
factor in creating the massive backlog of civil cases in our
courts (particularly the superior courts). If House Bill
546 1is passed into law, I feel we will see a substantial
reduction in the number of pending cases 1in our court system
at all levels which will continue into the future, thus
reducing the pressure on the system and in the long run
helping to keep down the rapidly expanding costs of the
burgeoning court system.

Thank you for your support in this matter. If
there is anything | can do to further support this effort,
please let me know.

Sincerely,

/ James M. Morgan



730 Iflrst 2u> Auntnr, Emtr 10 (Erlrpbonr
Anrhorngr, Alaska 99501 (907)276-3037

Vo (907) 276-62110
/

March 26, 1980

Senator Colletta
Pouch V
Juneau, Alaska 99811

Dear Senator:

I wish to solicit your support for House Bill 456 which
deals with pre-judgment and post-judgment interest. The
current law does not encourage settlement in that the tort—
feasor who is generally insured, has no incentive to settle
the case with his 1innocent victim. The p.imary reason for
this 1is that money can be invested during the pendency of
litigation at a much higher rate than the current interest
rate that the court will assess against the Defendant.

Please support this Bill so that innocent victims may get
the full protection of our laws.

Sincerely,

DPJ/sdw



Alaska . .

New Y 0K o .
Wyoming...... . .

California

Mass' chusotts. ..

Vermont ...

Arzona .. . .

Minnesota .
Wisconsin .
Hawail..
Montana...
D.C

Maine . .

Now Mexico .. .

Nevada ... .
Maryland....... .
0regon .. .

Tlg?owle_stlk!lx ate

According to the latest Census Bureau figures (as printed in
U.S. Governmental Finances Report 1977-1978) Qhio has the
lowest state and local taxes as a share of personal income.
Here's the list of all the states:

Inaddition t low taxi's, Ohio is the finest location for manufac-
turing In Amenca. Nearly two thirds of the population of tho U.S.
and Canada combined live within 600 miles of Ohio's borders.

Ohio also has: _ .

» The best transportation network in the country.

* The best skilled workers in the world.

* A higher education facility within 25 miles of every boy and
%IH in the state. , ,

he nation's most complete vocational and technical program.

« Abundant supplies of electricity, naturrl gas and coal.

] V|rtua|,|2/ unlimited supplies of water. _

* Anattitude of cooperation and assistance to industry by state
and local communities. ,

+ The fewest state employees per capita of any state.

There are even more reasons why you will like Ohio. We'd like to
tell you about them.

hsreo, aﬁ . éhare 0’ a>h . I§hared ax
Fnonx Ollections Frsona ollections Frsonal ol?actlons
ncome Per Perion ncome Per Person ncome Per Perion
17.5% S1.870.71 Wa'hington 12.7% $929.01 West Virginia .. . 11.3% $675.32
17.2% $1,308.28 Michigan . S 12.7%  $958.84 Kansas. ... J113%  $797.74
15.9% $1,155.66  Utahio . J12.71%  $727.69 Kentucky .. .11, 661.89
158% $1,227.46  Colorado . 12.6% $381.72 Georgian . C11.3%  $672.40
15.1% $1,098.06  Rhode Island ... 12.5% $848.13 South”Carolina .. 11.1% $615.25
836.75 New Jersey 12.4% $993.05 Virginia . . 11.0% $756.52
143% $ 906.54  Delaware o 12.3%  $943.22 Nofth Carolina .. 10.9% $642 60
14.2% $1,001.37 Louisiana . .. 12.3% $716.31 Tennessee .. 10.7% $613.26
969.99  Pennsylvania ... 12.2% $861.25 Oklahoma .7 .. 10.7% $660.00
14.0% $1,058.97  NebraSka 12.1% $814.31 Florida.. 10.6% $699.48
138% § 816.94 ldaho.. 12.0% $700.91 TEXAS e . 105% $707.37
1256.08  lingis..., . 11.8%  $916.98 New Hampshire  10.5% $669.46
13.3% % 157.74 MISSISSIP_pI 11.8% $588.52 Indlann 0.3% $706.66
. 133% § 76278 Connecticut . 11.6% $940.88 Alabama . $565.93
.. 13.3% $1,004.09  North Dakota . . 11.6% $721.31 Arkansas....... 10.2% $552.97
. 13.0% %984.36 [N S— . 116% $794.30 Missouri ... 9.9% $653.06
. 128% § 87504  South Dakota . 11.5% $682.75 OHIO 5700.52
US average 12.8*.$ 088.00






