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p r i o r  offenses, w a s  c o n s i s t e n t l y  m i n o r  and i n c o n s i s t e n t  w i t h  

a s u b s t a n t i a l  p e r i o d  or i m p r i s o n m e n t .  One s i t u a t i o n  w h e r e  

this factor m i g h t  be a p p l i c a b l e  is w'.en the d e f e n d a n t  has 

c o m m i t t e d  a n u m b e r  of  felony p r o p e r t y  offen s e s ,  such as 

c h e c k  forgeries, b u t  t h e y  all i n v o l v e  r e l a t i v e l y  small 

a m o u n t s  of money. T h i s  a m e n d m e n t  is al s o  p r o p o s e d  in r e s p o n s e  

to the s u g g e s t i o n s  and r e c o m m e n d a t i o n s  of the A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s .

S e c t i o n  37. AS 12.80.040. V i o l a t i r n s  and I n f r a c t i o n s .

Th i s  a m e n d m e n t  s h o u l d  be c o n s i d e r e d  in c o n j u n c t i o n  

w i t h  s e c t i o n  30 of the bill d i s c u s s e d  s u p r a . It a l l o w s  

p e a c e  o f f i c e r s  to a r r e s t  a p e r s o n  for a v i o l a t i o n  or an 

i n f r a c t i o n  if the p e r s o’ r e f u s e s  to i d e n t i f y  h i m s e l f  or to 

a c c e p t  a citation.

S e c t i o n  38. A S  2 8 . 3 5 . 1 3 5 ( a ) .  C o n f o r m i n g  A m e n d m e n t  to M o t o r

V e h i c l e  L a w .

AS 28 35.135(a) d e a l s  w i t h  false s t a t e m e n t s  on 

forms r e q u i r e d  u n d e r  T i t l e  28. T h e  p e n a l t y  for this c o n d u c t  

h as been c l a s s i f i e d  as u n s w o r n  fals i f i c a t i o n ,  r a t h e r  than 

perjury, s i n c e  the s t a t e m e n t s  r e f e r r e d  to u n der AS 28.35.135(a) 

w i l l  i n c l u d e  s t a t e m e n t s  not m a d e  u nder oath.
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S e c t i o n  39. Re p e a l  of AS 1 1 . 4 1 . 1 1 5 ( d ) ,  and 1 1 . 8 1 . 6 1 0 ( a ) .

T h i s  a m e n d m e n t  r e p e a l s  two p r o v i s :ons in the 

c r i m i n a l  code. T h e  f irst is AS 11. 4 1 . 1 1 5 ( d )  w h i c h  p r o v i d e s  

that an u n r e a s o n a b l e  b u t  h o n e s t  b e l i e f  as to the c i r c u m s t a n c e s  

g i v i n g  r i s e  to a d e f e n s e  of j u s t i f i c a t i o n  (e.g., s e lf- 

defense) w i l l  m i t i g a t e  w h a t  w o u l d  o t h e r w i s e  be m u r d e r  to 

m a n s l a u g h t e r .  Th i s  s e c t i o n  w a s  n o t  r e c o m m e n d e d  by  the 

C r i m i n a l  C o d e  R e v i s i o n  C o m m i s s i o n  but was a d d e d  by the 

l e g i s l a t u r e  s u b s e q u e n t  to a d i s c u s s i o n  d u r i n g  c o m m i t t e e  

c o n s i d e r a t i o n  that it c o r r e c t l y  s t a t e d  the a p p l i c a b l e  law in 

Alaska.

In a r e c e n t  d e c i s i o n ,  H o u s t o n  v. S t a t e , ______  P . 2d

 , Op. No. 1970 (Nov. 16, 1979) the A l a s k a  S u p r e m e  C o u r t

n o t e d  that the law in e f f e c t  in A l a s k a  at the time did not 

r e c o g n i z e  the d e f e n s e  of u n r e a s o n a b l e  b e l i e f  as to j u s t i f i c a t i o n .  

T h e  e f f e c t  of the r e p e a l  of AS 1 1 . 4 1 .115(d) is to m a k e  the 

C o d e  c o n s i s t e n t  w i t h  the law th a t  e x i s t e d  p r i o r  to J a n u a r y  

1, 1980 and to p r o v i d e  that o n l y  r e a s o n a b l e  b e l i e f s  as to 

the r i gnt of j u s t i f i c a t i o n  w i l l  e x c u s e  w h a t  w o u l d  o t h e r w i s e  

be a murder. No t e  al s o  that a c o n f o r m i n g  a m e n d m e n t  has a l s o  

b e e n  m a d e  in sec. 3 of the bill r e f l e c t i n g  the e l i m i n a t i o n  

of AS 1 1 . 4 1 . 1 1 5  (d).

The s e c o n d  a m e n d m e n t  r e p e a l s  AS 1 1 . 8 1 . 6 1 0  (a) 

w h i c h  p r o v i d e s  that the use of  one c u l p a b l e  m e n t a l  s t ate in 

a s t a t u t e  r e b u t a b l y  p r e s u m e s  that the m e n t a l  s t ate a p p l i e s
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t o  a l l  e l e m e n t s  o f  t h e  c r im e .  T h i s  r u l e  i s  i n a p p r o p r i a t e l y  
b r o a d  and i g n o r e s  t h e  f a c t  t h a t ,  b y  d e f i n i t i o n ,  p a r t i c u l a r  
m e n t a l  s t a t e s  o n l y  a p p l y  t o  p a r t i c u l a r  e l e m e n t s  o f  a c r im e .  
F o r  e x am p le ,  " i n t e n t i o n a l l y "  o n l y  a p p l i e s  t o  e l e m e n t s  o f  
c r im e s  t h a t  can  be c l a s s i f i e d  a s  " r e s u l t s "  a s  opposed  to  
" c i r c u m s t a n c e s "  o r  " c o n d u c t "  t o  w h ic h  t h e  c u l p a b l e  m e n t a l  
" k n o w in g l y "  a p p l i e s .  P e c a u s e  o f  t h e  r e q u i r e m e n t  s e t  f o r t h  
i n  S e c t i o n  24 t h a t  o r d i n a r i l y  o n l y  one c u l p a b l e  m e n t a l  s t a t e  
i s  r e q u i r e d  t o  be e s t a b l i s h e d  f o r  e a ch  c r im e ,  t h i s  s e c t i o n  
i s  s u p e r f l u o u s  and m i s l e a d i n g .

-27-



'  ■*
A p r i l  17 , 1980

To: A l l  Members o f  th e  S ena te

From : S e na te  J u d ic ia r y  C om m ittee

Re: CSSB 511.

A t ta c h e d  a re  th e  e x p la n a to r y  comments r e l a t i n g  to  CSSB 511 
w h ic h  w i l l  p ro b a b ly  be s c h e d u le d  f o r  f l o o r  a c t io n  n e x t  w eek.

As y o u  r e c a l l ,  th e  new c r im in a l  code p a ssed  th e  l e g i s l a t u r e  
in  1978 , and became e f f e c t i v e  J a n u a ry  1 , 198C.

The c o m m itte e  s u b s t i t u t e  f o r  SB 511 r e f l e c t s  t i . - e e  c a te g o r ie s  
o f  changes to  th e  c r im in a l  co d e :

1 . C la r i f y in g  p r o v is io n s  t o  r e f l e c t  m ore a d e q u a te ly  
l e g i s l a t i v e  i n t e n t  and c o r r e c t in g  d r a f t i n g  e r r o r s  and
o v e r s ig h t s ;

2 . C o n fo rm in g  t h i  code to  d e c is io n s  o f  th e  Supreme 
C o u r t  o f  A la s k a  announced s im u lta n e o u s ly  w i t h  o r  s in c e  
a d o p t io n  o f  th e  co de ; and

3 . S u b s ta n t iv e ly  c h a n g in g  th e  la w . These amendments 
have  been k e p t  t o  a m inim um .

The b i l l  has been a p p ro ve d  b y  v a r io u s  o r g a n iz a t io n s  o f  th e  
c r im in a l  j u s t i c e  sys tem  and I  s u g g e s t,  i f  you  have  any q u e s t io n s  
p r i o r  to  f l o o r  a c t io n ,  you  c o n ta c t  Dan H ic k e y ,  C h ie f  P ro s e c u to r ,  
D e p a rtm e n t o f  Law, B a r r y  S te m ,  A s s is t a n t  A t to r n e y  G e n e ra l,  
C r im in a l  D iv is io n ,  S e n a to r  B i l l  Ray o r  r r y s e l f ,  and we w i l l  
t r y  t o  answ er them .

R o b e rt 11. l i e g l e r ,  S r .  , 
C ha irm an



* I
I f  I I il I

JAY S. HAMMOND, SOVtMOH

I>E1»AIKTMF>T OF LAW

CRIMINAL DIVISION
POUCH KC - STATE CAPITOL 

JUNEAU. ALASKA 99811

A p r i l  16 , 1980

T h e  H o n o r a b l e  T h o m a s  E. S c h u l z  
S u p e r i o r  C o u r t  J u d g e  
F i r s t  J u d i c i a l  D i s t r i c t  
415 M a i n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9901

D e a r  J u d g e  S c h ulz:

S e n a t o r  Z i e g l e r  r e c e n t l y  p r o v i d e d  me w i t h  a c o p y  o f  the 
le t t e r  y o u  sent t o  h i m  c o m m e n t i n g  o n  S B  511. B e c a u s e  the 
D e p a r t m e n t  o l  L a w  has w o r k e d  c l o s e l y  w i t h  S e n a t o r  Z i e g l e r  on 
t h i s  bill, I w a n t e d  t o  t a k e  t h e  l i b e r t y  of b r i e f l y  r e s p o n d i n g  
to t h e  four p o i n t s  r a i s e d  in y o u r  letter.

Y o u r  f i r s t  c o m m e n t  c o n c e r n e d  t h e  s t a t u t e  o n  M i s a p p l i­
c a t i o n  o f  P r o p e r t y .  As y o u  p o i n t e d  out, the p r o p o s e d  a m e n d­
m e n t  r a i s e s  the p e n a l t y  for the c r i m e  f r o m  a c l a s s  A m i s d e­
m e a n o r  t o  a c l a s s  C f e l o n y  w h e n  m o r e  t h a n  $500 is invol v e d .  
T h i s  a m e n d m e n t  h a s  b e e n  r e c o m m e n d e d  for two rea s o n s .
First, so m e  o f  the c o n d u c t  c o v e r e d  by t h e  o f f e n s e  w a s  
p r e v i o u s l y  t r e a t e d  as e m b e z z l e m e n t  and w a s  c l a s s i f i e d  as a 
f e l o n y  w h e n  the a m o u n t  i n v o l v e d  w a s  in e x c e s s  of $100.
Seco n d ,  the c o n d u c t  c o v e r e d  by the s t a t u t e  w i l l  m o s t  f r e­
q u e n t l y  i n v o l v e  t h e  m i s a p p l i c a t i o n  of  s i g n i f i c a n t  s u m s  of 
m o n e y  by f i d u c i a r i e s  s u c h  as a c c o u n t a n t s  and l a w y e r s  w h o  a r e  
r e q u i r e d  to e x e r c i s e  a h i g h  d e g r e e  o f  c a r e  in t h e i r  h a n d l i n g  
of p r o p e r t y  e n t r u s t e d  to t h e m  by o t h e r s .  In r e v i e w i n g  this 
p r o v i s i o n  s i n ^ e  initial a d o p t i o n  of t h e  code, I h a v e  c o m e  to 
b e l i e v e  th a t  it w a s  m i s c l a s s i f i e d .  G i v e n  t h e  fact t h a t  t h e  
s t a t u t e  i n v o l v e s  f i d u c i a r y  r e l a t i o n s h i p s  and p o t e n t i a l  
d e f e n d a n t s  in w h o m  s o c i e t y  p l a c e s  c o n s i d e r a b l e  trust, it 
s e e m s  a p p r o p r i a t e  for it t o  c o r r e s p o n d  w i t h  the o v e r a l l  
a p p r o a c h  t o  t h e f t  t a k e n  in t h e  code.

Y o u r  s e c o n d  c o m m e n t  c o n c e r n e d  p o t e n t i a l  o v e r l a p p i n g  
c o v e r a g e  b e t w e e n  the " C o n t r i b u t i n g "  s t a t u t e  and the s t a t u t e  
p e r t a i n i n g  to S e x u a l  A b u s e  o f  a Minor. W h i l e  t h e  m i s d e m e a n o r  
c o n t r i b u t i n g  s t a t u t e  p r o h i b i t s  s e x u a l  c o n t a c t  by a d e f e n d a n t

Re: SB 511 (Crim i n a l  C o d e  A m e n d m e n t s )

03-C7LH
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19 o r  o l d e r  w i t h  c h i l d r e n  b e t w e e n  t h e  a g e s  of 13 a n d  16, the 
sexual, a b u s e  o f  a m i n o r  p r o v i s i o n  p r o h i b i t s  s e x u a l  p e n e t r a­
ti o n  w i t h  c h i l d r e n  b e t w e e n  the a g e s  o f  13 a n d  16 a n d  s e x u a l  
c o n t a c t  w i t h  c h i l d r e n  u n d e r  13. T h us, t h e  s t a t u t e s  a r e  not 
i n c o n s i s t e n t  s i n c e  c o n t r i b u t i n g  c o v e r s  o n l y  s e x u a l  c o n t a c t  
w i t h  c h i l d r e n  b e t w e e n  t h e  a g e s  o f  13 and 16 w h i l e  t h e  s e x u a l  
a b u s e  s t a t u t e  a p p l i e s  to  p e n e t r a t i o n  w i t h  c h i l d r e n  w i t h i n  
t h a t  a g e  g r o u p .  T h e  o v e r a l l  s t a t u t o r y  sche m e ,  h o w e v e r ,  d o e s  
t e n d  t o  be c o n f u s i n g  s i n c e  t h e  s e x u a l  a b u s e  s t a t u t e  a l s o  
a p p l i e s  to  a c t s  of  s e x u a l  c o n t a c t  —  but o n l y  w i t h  r e s p e c t  
t o  c h i l d r e n  u n d e r  13.

W i t h  r e s p e c t  to t h e  p r o p o s e d  d e l e t i o n  of  the r e q u i r e m e n t  
in t h e  T i t l e  12 p r o v i s i o n  p e r t a i n i n g  to r e s t i t u t i o n  th a t  the 
c o u r t  n o t i f y  a v i c t i m  b e f o r e  r e s t i t u t i o n  c o u l d  be o r d e r e d ,  I 
s h a r e  y o u r  v i e w  that o r d i n a r i l y  r e s t i t u t i o n  s h o u l d  not be 
s e t t l e d  a b s e n t  c o n s u l t a t i o n  w i t h  the v i c t i m .  H o w e v e r ,  as 
p r e s e n t l y  d r a f t e d ,  the c o d e  r e q u i r e s  that b e f o r e  a c o u r t  m a y  
o r d e r  r e s t i t u t i o n  the v i c t i m  m u s t  be n o t i f i e d .  T h e  a m e n d m e n t  
w a s  i n c l u d e d  in the oill at the s p e c i f i c  r e q u e s t  o f  a n u m b e r  
o f  A n c h o r a g e  j u d g e s  w h o  w e r e  a f r a i d  t h a t  the f a i l u r e  to 
n o t i f y  a v i c t i m  c o u l d  e x p o s e  a s e n t e n c e  of  r e s t i t u t i o n  to 
a t t a c k  on  a p p eal. F o r  e x a m p l e ,  a s s u m e  t h a t  w h e n  a d e f e n d a n t  
c h a r g e d  w i t h  c r i m i n a l  m i s c h i e f  is s e n t e n c e d  t h e  o w n e r  o f  the 
p r o p e r t y  is o u t  of the state, c a n n o t  be r e a c h e d  a n d  t h e r e  is 
n o  i n d i c a t i o n  in t h e  r e c o r d  that he w a s  c o n s u l t e d  c o n c e r n i n g  
w h e t h e r  he w i s h e d  r e s t i t u t i o n  be o r d e r e d .  W h i l e  n o t i f i c a t i o n  
w i l l  o c c u r  as a m a t t e r  of c o u r s e  in m o s t  cases, a f a i l u r e  or 
i n a b i l i t y  to c o n t a c t  the v i c t i m  s h o u l d  not p r e v e n t  t h e  c o u r t  
f r o m  i m p o s i n g  a s e n t e n c e  i n v o l v i n g  r e s t i t u t i o n .

Y o u r  final c o n c e r n  i n v o l v e d  t h e  p r o p o s e d  a d d i t i o n  as an 
a g g r a v a t i n g  f a c t o r  the fact th a t  a d e f e n d a n t  has " t h r e e  or 
m o r e "  p r i o r  f e l o n y  c o n v i c t i o n s  s i n c e  t h r e e  f e l o n y  c o n v i c t i o n s  
w e r e  r e q u i r e d  to t r i g g e r  a p r e s u m p t i v e  s e n t e n c e .  A c t u a l l y ,  
t h e  m o s t  s e r i o u s  fo r m  o f  p r e s u m p t i v e  s e n t e n c e  a p p l i e s  w h e n  a 
d e f e n d a n t  has two or  m o r e  p r i o r  f e l o n y  c o n v i c t i o n s  and so 
t h i s  c h a n g e  is a p p r o p r i a t e .

As y o u  p o i n t e d  out in y o u r  letter, m o s t  of  the c h a n g e s  
in t h e  bill i n v o l v e d  m i n o r  h o u s e k e e p i n g  m a t t e r s .  M a n y  of 
t h e s e  a r e  t e c h n i c a l  p o i n t s  t h a t  w e  i d e n t i f i e d  in p u t t i n g  
t o g e t h e r  t h e  law e n f o r c e m e n t  t r a i n i n g  p r o g r a m  on t h e  code.
I a p p r e c i a t e  y o u r  t a k i n g  the t i m e  to r e v i e w  t h e  bill and



T h e  H o n o r a b l e  T h o m a s  E. S c h u l z  

P a g e  3

f o r w a r d  y o u r  c o m m e n t s  t o  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .
If y o u  h a v e  a n y  a d d i t i o n a l  q u e s t i o n s  a b o u t  t h e  bill, p l e a s e  
let m e  know.

V e r y  t r u l y  yours,

A V R U M  M. G R O S S  
A T T O R N E Y  G E N E R A L

By: ______ ____________________________
D a n i e l  W. H i c k e y  
C h i e f  P r o s e c u t o r

D W H :g m

cc: T h e  H o n o r a b l e  R o b e r t  H. Z i e g l e r ,  Sr.
C h a i r m a n ,
S e n a t e  J u d i c i a r y  C o m m i t t e e
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J U N E A U .  A L A S K A

\ A l a s I w  j s f t a t c  l e g i s l a t u r e  

J H o u s e

MESSAG.' VC 11.12 SENATE DATE  May. .28 . 198G

MR. PRESIDENT:

The House has p a s s e d (cSSB 5 l l a t n ) ( c r i m i n a l  la w s  o f  th e  s t a t e  

e f f  d a te )  w i t h th e  f o l lo w in g  am endm ent:

( h cT  CSSB J j j )  (same t i t l e )  

and  i t  i s  t r a n s m i t te d  h e r e w ith  f o r  c o n s id e r a t io n .

A -• «•J •

w ^?. * -» > ■ J '  A ' r

C h ie f  C le r k  o f  th e  l l o u s e

• •
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T'*'crpI JAY S. HAMMOND, GOVERNOR

IM IILII IIEEEHDEH A ( .E \(  Y 716 W. 4lh Avenue. S u ite  500 
Anchorage, A laska 99501 
Phone: (907) 279-7541

A p r i l  14, 1980

S e n a t o r  R o b e r t  H. Zi e g l e r ,  Sr.
P o u c h  V 
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9811

Re: SB 511

D e a r  S e n a t o r  Zie g l e r :

I r e c e i v e d  a c o p y  of SB  511 w i t h  a c o v e r  l e t t e r  fr o m  D a n i e l  
H i c k e y ,  C h i e f  P r o s e c u t o r ,  d u r i n g  the m o n t h  of  Ma r c h .  I 
h a v e  l o o k e d  o v e r  the m o d i f i c a t i o n s  to the new C r i m i n a l  
C o d e  and h a v e  s o m e  c o m m e n t s  to m a k e  a b o u t  them. I ho p e  
y o u  w i l l  n o t  t h i n k  t h a t  I h a v e  e x a m i n e d  t h e s e  p r o v i s i o n s  
e x h a u s t i v e l y ,  b u t  I h a v e  c i r c u l a t e d  t h e m  to the v a r i o u s  
p u b l i c  d e f e n d e r  o f f i c e s  a r o u n d  the s t a t e  a n d  a s k e d  for 
c o m m e n t s .  W h e n  I r e c e i v e  them, I w i l l  c e r t a i n l y  p a s s  any 
r e l e v a n t  c r i t i c i s m  o r  s u g g e s t i o n s  on to you.

F or m y  o w n  part, I w o u l d  d i r e c t  y o u r  a t t e n t i o n  to S e c t i o n  
1 1 . 4 6 . 2 2 0 ,  w h i c h  m a k e s  it a f e l o n y  to s h o p l i f t  a firearm.
It s e e m s  to m e  t h a t  this s t a t u t e  w i l l  n o t  do  m u c h  to 
p r o t e c t  the p u b l i c ,  and it t h r e a t e n s  to m a k e  f e l o n s  out 
o f  a c l a s s  w h o  do n o t  n e e d  this k i n d  o f  s t i gma. P r e s u m a b l y ,  
the i n t e n t  of the s t a t u t o r y  m o d i f i c a t i o n  is to p r o v i d e  
p r o t e c t i o n  for the p u b l i c  by m a k i n g  the p e n a l t i e s  for t h e f t  
of d a n g e r o u s  w e a p o n s  so s t r i n g e n t  that the c l a s s  o f  p e o p l e  
w h o  m i g h t  o r d i n a r i l y  s h o p l i f t  t h e m  w o u l d  be d e t e r r e d .  H o w­
ever, it is m y  e x p e r i e n c e  t h a t  m o s t  s h o p l i f t e r s  a r e  y o u n g  
a n d  a r e  n o t  the ty p e  o f  p e o p l e  w h o  w i l l  p u r s u e  a li f e  of  
crime. T h e y  a r e  a l s o  f r e q u e n t l y  f a s c i n a t e d  w i t h  firearms, 
not b e c a u s e  t h e y  w a n t  to s h o o t  s o m e o n e ,  b u t  b e c a u s e  they, 
l i k e  im :y o t h e r  A l a s k a n s ,  a r e  h u n t i n g  o r  t a r g e t  p r a c t i c e  
e n t h u s i a s t s .  Thus, if the s t a t u t e  is m o d i f i e d  to m a k e  a 
f e l o n y  of w h a t  has t r a d i t i o n a l l y  b e e n  a m i s d e m e a n o r ,  the 
c l a s s  o f  p e o p l e  the l e g i s l a t u r e  w i l l  be pc ializing is not 
o n e  w e  t r a d i t i o n a l l y  t h i n k  o f  p u n i s h i n g  as felons.
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I h a v e  s o m e  o t h e r  p r o b l e m s  w i t h  the c o n c e a l m e n t  o f  m e r c h a n d i s e  
s t a t u t e  as it w o u l d  b e  m o d i f i e d  by S e c t i o n  1 1 . 4 6 . 2 2 0 .
A d d i t i o n  o f  the v a g u e  p h r a s e ,  "or w i t h  i n t e n t  to a p p r o p r i a t e  
the m e r c h a n d i s e "  m e r e l y  d i l u t e s  t r a d i t i o n a l  l a r c e n y  r e q u i r e m e n t .

W i t h  r e g a r d  to A S  1 1 . 4 1 . 4 4 0 ( a ) ,  I w o u l d  a s k  t h a t  the l e g i s l a t u r e  
c o n s i d e r  c a r e f u l l y  the r e a s o n s  w h y  it w o u l d  w a n t  to a d d  the 
b r o a d ,  "aids, i n d u c e s ,  c a u s e s ,  or  e n c o u r a g e s "  l a n g u a g e  to 
a s t a t u t e  w h i c h  d e a l s  w i t h  the p r o b l e m  o f  s e x u a l  a b u s e  of 
m i n o r s  in a c o n c i s e  way. I a m  p a r t i c u a r l y  b o t h e r e d  by 
the w o r d s  "aids" .nd " e n c o u r a g e s " ,  w h i c h  e n c o m p a s s  a w h o l e  
l o t  o f  b e h a v i o r  the l e g i s l a t u r e  m a y  n o t  r e a l l y  w a n t  to p u n i s h  
by a t e r m  o f  i m p r i s o n m e n t  of  u p  to five (5) years.

I w o u l d  a l s o  irge d e l e t i o n  of the m o d i f i c a t i o n s  to AS
1 1 . 5 1 . 1 3 0 ( b ) (j ) a n d  (5). I t h i n k  the r e a s o n s  are o b v i o u s  —  
t h e s e  s t a t u t o r y  m o d i f i c a t i o n s  are o v e r b r o a d  and r e a l l y  
r e a c h  b e y o n d  the l i m i t s  o f  r e a s o n a b l e  c r i m i n a l  s t a t u t e s .

T h e  s a m e  type of c r i t i c i s m  as has b e e n  m a d e  a b c c e  in r e g a r d  
to o t h e r  s t a t u t e s  m a y  be a p p l i e d  to the p r o p o s e d  m o d i f i c a t i o n s  
in A S  1 1 . 8 1 . 6 2 0 ( b ) .  T h e  d e f i n i t i o n  o f  f a c t u a l  m i s t a k e ,  I 
submit, d o e s  n o t  n e e d  th^ l a n g u a g e  of r e a s o n a b l e n e s s  a t t a c h e d  
to it. Of c o u r s e ,  t h i s  m o d i f i c a t i o n  w o u l d  g i v e  p r o s e c u t e s  
m o r e  r o o m  to argue, b u t  that d o e s  n o t  n e c e s s a r i l y  m a k e  
d e s i r e a b l e .

My final c o m m e n t  is d i r e c t e d  at the p r o p o s e d  c h a n g e  to 
AS 11.81. 900 (b) (12). It d o e s  s e e m  to be o v e r k i l l  to d e f i n e  
the t e r m  " d e a d l y  force" as e n c o m p a s s i n g  the p o i n t i n g  o f  a 
f i r e a r m  a n d  i n t e n t i o n a l l y  p l a c i n g  a n o t h e r  p e r s o n  in fear of 
i m m i n e n t  s e r i o u s  p h y s i c a l  injury. I w o u l d  u r g e  t h a t  the 
d e f i n i t i o n  n o t  be e x p a n d e d .

I h o p e  y o u  w i l l  not t a k e  t h ese c o m m e n t s  as a n  e x h a u s t i v e  
a n a l y s i s  o f  the p r o p o s e d  m o d i f i c a t i o n s  to the c r i m i n a l  code. 
H o w e v e r ,  I h o p e  y o u  and the J u d i c i a r y  C o m m i t t e e  w i l l  take them 
into c o n s i d e r a t i o n  w h e n  y o u  d e c i d e  w h e t h e r  or not SD 511 s h o u l d  
pa s s  in its c u r r e n t  form.

V e r y  t r u l y  yours,

P u b l i c  D e f e n d e r

BS :mb
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C R IM IN A L  C O D E  B IL L

Heavy Lobbying Is Anticipated 

14-year Effort to Rewrite Law 

Enters Yet Another Phase

By ROBERTPEAR
Special lo The New Yort TlfTjta

W A S H I N G T O N ,  April 20 —  A  14-year | 

effort to rewrite Federal criminal laws 
will enter a  n e w  phase this w e e k  as the 

H o u s e  Judiciary C o m m i t t e e  begins to de- ] 

bate a n d  a m e n d  the legislation.
W h e n  the panel meets W e d n e s d a y ,  

m e m b e r s  will h a v e  before t h e m  a 461- 

p age bill k n o w n  as the Criminal C o d e  

Revision Act of 1980, which w a s  a iproved 

last m o n t h  by  the s u b c o m m i t t e e  on criml-1 

nal justice. B  siness and labor groups, 
prosecutors, defense attorneys and civil 

libertarians will all be lobbying for or 

against particular features of the bill, 

w hich attempts to rearrange the present 

hodgepodge of criminal laws into a coher­

ent format.
Parallel legislation, sponsored hy 

Senator E d w a r d  M .  Kennedy, w a s  a p­

proved in D e c e m b e r  by the Senate Judici­

ary Comm i t t e e ,  of which Mr. K e n n e d y  is 

chairman.
T h e  Justice Department, having 

cloaely followed the evolution of the S e n­

ate bill, strongly prefers it over the H o u s e  
vi rslon. T h e  A m e r i c a n  Civil Liberties 
Union, o n  the other hand, opposes the 

Senate bill a n d  prefers the proposal de-1 

w  I oped b y  the H o u s e  s u b c o m m i t t e e , ' 

w h o s e  c h a i r m a n  is Representative Rob-1 

err F. Drtnan, like Mr. K e n n e d y  a Massa- 

chusetts Democrat.

C o m m i s s i o n  Created In I M t  

Congress created a  c o m m i s s i o n  to pro­

pose changes in the criminal laws In 1966, 

a n d  legislators s ay m a t  the c o d e  appears 

to ha v e  a  better c h u n c e  of passage this 

year than ut a n y  time since then. Other 

recent efforts to revise the code h ave| 
(ailed, in part because of concern about 
t V  effect o n  civil liberties.

T h e  Senate, having approved one ver­

sion of the criminal code by a vote of 72 to 
IS In J a nuary 1978, would probably e n­

dorse a similar bill this year, according 

to Senate aides 
Mr. K e n n e d y  has an agre e m e n t  with 

Senator S t r o m  T h u r m o n d ,  the ranking 

Republican o n  the Judiciary Committee, 
to k e e p  the bill free of controversial 
a m e n d m e n t s  w h e n  it c o m e s  u p  for debate 
Iry the full Senate. So loboylsu Intend to 
focus their efforts u n  the H o u s e  bill, 
which differs f r o m  the Senate verslrai in 

several important raaprcts.

Ira :

The House bill, in a departure from 
longstanding Federal practice, would 
permit lawyers to accompany witnesses 
appearing before a Federal grand jury. 
The American Bar Association and the 
Civil Liberties Union favor such a 
change; the ju l/.ic c  Department vehe­
mently opposes it, saying that lawyers 
could transform the grand jury sessions 
into adversary proceedings.

The Senate b ill would continue current 
practice. At  present, witnesses appearing 
before a grand ju ry may consult their at­
torneys, but counsel must remain outside the grand jury room.

The House bill would permit a defend­
ant to appeal a sentence on the ground 
that it is too severe or "dearly unreason­
able." The Justice Department wants to 
have a sim ilar right of appeal when it 
considers a sentence too lenient. The Sen­
ate b ill would give both the Government 
and defendants the right of appeal. Under 
present law, neither side can appeal ex­cept in rare cases.

The Senate bill would abolishe parole. 
The House bill would retain parole for 
study and evaluation (or five years, after 
which Congress would decide on changes 
in the sentencing system. The Justic * De-
Krtment favors the Senate approach, be- 

ving that parole adds to Inequities and 
disparities In sentencing.

Supporters of the Senate bill maintain 
that it w o u l d  be tougher o n  white-collar 

c rime than the H o u s e  version. T h e  Senate 
m e a s u r e  w o u l d  create a n e w  c rime 

k n o w n  as " e n d a n g e r m e n t "  a n d  increase 

the penalties for violations of health, 
safety a n d  environmental laws c o m m i t­

ted in a particularly egregious w a y  —  

w h e n  s o m e o n e  knowingly places another 

person In " I m m i n e n t  d anger of death or 

s e n o u s  odlly Injury." liie Justice D e ­
partment »  auld like to see this feature of 

the Senate bill accepted in the House.

Business Objects
Business representatives v i e w  this sec­

tion as the m ost objectionable In the code. 

J a m e s  P. Carty, vice president of the N a ­
tional Association of Manufacturers, said 

the " e n d a n g e r m e n t "  section “goes w a y  

brytmd anything w e  think Is necessary." 

H e  said that the language w a s  so broad 

a n d  a m b i g u o u s  that a corporate officer 

often w o u l d  not k n o w n  whether he w a s  
violating It.

A  m a j o r  unresolved question facing the 
H o u s e  Judiciary C o m m i t t e e  is the extent 

to w hich the Federal extortion law should 

apply to conduct arising f r o m  a lohor dis­

pute. Unions strongly favor the current 

situation: A s  interpreted by  the S u p r e m e  

Court, the law docs not apply to the c o n­

duct of persons e n g a g e d  in txma fide 

strikes that lead to property d a m a g e  or 
personal Injury.

T h e  Senate hill w o u l d  allow unions, e m ­

ployees a n d  e m ployers to be prosecuted 

for extortion in limited circumstances, 

when, for example, there Is "clear proof" 

that certain acts w e r e  Intended to cause 
death or "severe bodily Injury."

Massachusetts Townspeople Use 

A  H u m a n  C h a m  to Mov e  Library
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A M E N D M E N T S  M A D E  BY  S E N A T E  J U D I C I A R Y  C O M M I T T E E  T O  SB 511 

(All p a g e  r e f e r e n c e s  a r e  to  C S S B  511)

t i m i n a l  M i s c h i e f  in t h e  S e c o n d  D e g r e e

P a g e  4, l i n e  10: W o r d s  "or a n y  o t h e r  p r o p e r t y  of  a n o t h e r "
add e d .  D a m a g e  to a n y  p r o p e r t y  o f  a n o t h e r  (not o n l y  the 
v e h i c l e )  in a n  a m o u n t  o f  $500 o r  m o r e  as a r e s u l t  o f  the 
t a k i n g  c f  the v e h i c l e  r a i s e s  the o f f e n s e  to a c l a s s  C felony.

C o n t r i b u t i n g  t o  t h e  D e l i n q u e n c y  of a M i n o r

P a g e  5, lines 10-11: P a r a g r a p h  (2) d e l e t e d  s i n c e  c o n d u c t
d e s c r i b e d  is a l r e a d y  i n c l u d e d  in p a r a g r a p h  (1).

P a g e  5, li n e  18: W o r d s  "a p a r e n t "  r e p l a c e s  "his p a r e n t s "  to
m a k e  t h e  s t a t u t e  s e x - n e u t r a l .

M i s c o n d u c t  I n v o l v i n g  W e a p o n s  in the S e c o n d  D e g r e e

P a g e  6, l ines 19-24: D e f i n i t i o n  of " u n d e r  the i n f l u e n c e "
a d d e d  to s t a t u t e  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m  w h i l e  
u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r  o r  drug.

D e f i n i t i o n  o f  " D a n g e r o u s  I n s t r u m e n t "

P a g e  8, li n e  5: W o r d  "or" s u b s t i t u t e d  for w o r d  "and" in
d e f i n i t i o n  of d a n g e r o u s  i n s t r u m e n t  t o  c o r r e c t  d r a f t i n g  
e r r o r .

R e l e a s e  B e f o r e  T r i a l  in C a s e s  I n v o l v i n g  D o m e s t i c  V i o l e n c e

Pa g e  9, li n e  23 - p a g e  10, line 8: N e w  s e c t i o n  a d d e d  to
p r o v i d e  c o u r t  q u i d a n c e  in i m p o s i n g  c o n d i t i o n s  for r e l e a s e  on 
bail in c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e .

A g g r a v a t i n g  F a c t o r s

P a g e  11, lines 10-13: Fact that o f f e n s e  w a s  a c r i m e  i n­
v o l v i n g  d o m e s t i c  v i o l e n c e  a d d e d  to list of a g g r a v a t i n g  
f a c t o r s .
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C O M M E N T A R Y  A N D  S E C T I O N A L  A N A L Y S I S  

F O R  T H E  . J 8 0  A M E N D M E N T S  T O  

A L A S K A ' S  R E V I S E D  C R I M I N A L  C O D E

H o u s e  C o m m i t t e e  S u b s t i t u t e  f or 

C o m m  i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  511

S E N A T E  J U D I C I A R Y  C O M M I T T E E

S e n a t o r  R o b e r t  H. Z i e g l e r ,  S r . ,  C h a i r m a n  

S e n a t o r  M. E. D a n k w o r t h ,  V i c e  C h a i r m a n  

S e n a t o r  D o n  B e n n e t t  

S e n a t o r  II. D. M e  l an d  

S e n a t o r  B i l l  R a y
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C H A P T E R  16. P A R T I E S  T O  C R I M E  

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  31. A T T E M P T  A N D  S O L I C I T A T I O N

S e c t i o n  1. A S  1 1 . 3 1 . 1 0 0 .  A t t e m p t .

S e c t i o n  2. A S  1 1 . 3 1 . 1 1 0 .  S o l i c i t a t i o n .

S e c t i o n  i a n d  s e c t i o n  2 o f  t h e  b i l l  c o n t a i n  i d e n t i c a l  

a m e n d m e n t s  w h i c h  p r o v i d e  t h a t  t h e  C o d e ’s g e n e r a l  a t t e m p t  a n d  

s o l i c i t a t i o n  s t a t u t e s  a r e  t o  a p p l y  t o  u n c l a s s i f i e d  c r i m e s  

d e f i n e d  o u t s i d e  T i t l e  11. T h r o u g h  a n  o v e r s i g h t ,  t h e  C o d e ' s  

p r e s e n t  a t t e m p t  a n d  s o l i c i t a t i o n  s t a t u t e s  n o w  o n l y  a p p l y  t o  

c r i m e s  d e f i n e d  in T i t l e  11 a n d  c l a s s i f i e d  c r i m e s  d e f i n e d  

o u t s i d e  T i t l e  11.

T h e  a m e n d m e n t s  p r o v i d e  t h a t  t h e  m a x i m u m  p e n a l t y  

f o r  a n  a t t e m p t  oi s o l i r  a t i o n  t o  c o m m i t  a c r i m e  o u t s i d e  

T i t l e  11 w i l '  o r d i n a r i l y  b e  o n e - h a l f  t h e  m a x i m u m  p u n i s h m e n t  

for  * h o  c r i m e  t h a t  is a t t e m p t e d  o r  s o l i c i t e d .  T h i s  p e n a l t y  

s t r u c t u r e  in i d e n t i c a l  t o  t h e  p u n i s h m e n t  p r o v i d e d  f or a t t e m p t s  

u n d e r  t h e  r - v o a l e d  a t t e m p t  s t a t u t e ,  A S  1 1 . 0 5 . 0 2 0 .

C H A P T E R  4 1 ■ O F F E N S E S (1A1NST T H E  P E R S O N

A R T I C L E  1. H O M I C I D E  

S e c t i o n  1. A S  1 1 . 4 1 . 1 1 5 .  D e f e n s e s  t o  M u r d e r .

2
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T h i s  s e c t i o n  c o n s t i t u t e s  a c o n f o r m i n g  a m e n d m e n t  t o

s u b s e c t i o n  (e) o f  A S  1 1 . 4 1 . 1 1 5  a n d  is d i s c u s s e d  i n c o n j u n c t i o n

w i t h  S e c t i o n  44 o f  t h e  b i l l  w h i c h  r e p e a l s  A S  1 1 . 4 1 . 1 1 5 ( d l .

A R T I C L E  2. A S S A U L T  A N D  R E C K L E S S  E N D A N G E R M E N T .

S e c t i o n  4. A S  1 1 . 4 1 . 2 1 0 .  A s s a u l t  1 t h e  S e c o n d  D e g r e e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  A s s a u l t  in

t h e  S e c o n d  D e g r e e  s t a t u t e  t o c o n f o r m  t h e  s e c t i o n s  p e r t a i n i n g  

t o  a s s a u l t s  w i t h  a d a n g e r o u s  i n s t r u m e n t  t o  c o n d u c t  i n c l u d e d  

u n d e r  t h e  f o r m e r  law.

A m e n d e d  p a r a g r a p h  (1) c o v e r s  t h e  s i t u a t i o n  w h e n  a 

p e r s o n  i n t e n t i o n a l l y  c a u s e s  p h y s i c a l  i n j u r v  b y  me.-,.s o f  a 

d a n g e r o u s  i n s t r u m e n t .  U n d e r  t h e  o l d  l a w  t h i s  c o n d u c t  w a s  

t h e  f e l o n y  c r i m e  o f  A s s a u l t  w i t h  a D a n g e r o u s  W e j p o n ,  a  

f e l o n y .  U n d e r  t h e  n e w  c o d e ,  h o w e v e r ,  t h i s  c o n d u c t  w  ild 

o n l y  b e  i n c l u d e d  u n d e r  A s s a u l t  in t h e  F o u r t h  D e g r e e ,  a 

m i s d e m e a n o r ,  abBent. t h e  p r e s e n c e  o f  a n  i n t e n t  t o  c a u s e  

s e r i o u s  p h y s i c a l  i n j u r y .  T h e  a m e n d m e n t  c l o s e s  t h i s  o b v i o u s  

v, p  in c o v e r a g e  b y  r e q u i r i n g  t h a t  t h e  d e f e n d a n t  o n l y  i n t e n d  

t o  c a u s e  p h y s i c a l  i n j u r y .

T h e  s e c o n d  c h a n g e  m a d e  b y  t h e  a m e n d m e n t  i s to 

e l i m i n a t e  f o r m e r  p a r a g r a p h  (2) w h i c h  c o v e r e d  i n t e n t i o n a l l y  

p l a c i n g  a n o t h e r  p e r s o i  j f e a r  o f  i m m i n e n t  s e r i o u s  p h y s i c a l

1
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i n j u r y  b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .  T h i s  c o n d u c t  is 

n o w  i n c l u d e d  w i t h i n  t h e  n e w  c r i m e  o f  A s s a u l t  i n  t h e  T h i r d  

D e g r e e ,  d i s c u s s e d  b e l o w .

S e c t io n  5. A S  1 1 . 4 1 . 2 2 0 .  A s s a u l t  i n  t h e  T h i r d  D e g r e e .

T h i s  a m e n d m e n t  a d d s  a  n e w  d e g r e e  o f  a s s a u l t  t o  t h e  

c r i m i n a l  c o d e .  T h e  c o n d u c t  i s c l a s s i f i e d  a s  a C  f e l o n y ,  a n d  

c o v e r s  r e c k l e s s l y  p l a c i n g  a n o t h e .  p e r s o n  in f e a r  o f  i m m i n e n t  

s e r i o u s  p h y s i c a l  i n j u r y  b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .

By u s i n g  t h e  c u l p a b l e  m e n t a l  s t a t e  o f  " r e c k l e s s l y "  t h e  

s t a t u t e  a l l o w s  p r o o f  o f  t h e  c r i m e  i f  t h e  sta'-e c a n  e s t a b l i s h  

t h a t  t h e  c o n d u c t  w a s  c o m m i t t e d  e i t h e r  " r e c k l e s s l y " ,  “k n o w i n g l y "  

o r  " i n t e n t i o n a l l y " .  (See A S  1 1 . 8 1 . 6 1 0 ( c )  p r o o f  o f  a h i g h e r  

* o r m  o f  c u l p a b i l i t y  t h e n  r e q u i r e d  in t h e  s t a t u t e  e s t a b l i s h e s  

t h e  c r i m e ) .  T h e  e f f e c t  o f  t h i s  a m e n d m e n t  i s t o  r e s t o r e  w h a t  

is c o m m o n l y  r e f e r r e d  t o  a s  " A D W "  ( A s s a u l t  w i t h  a D a n g e r o u s  

W e a p o n )  t o  a g e n e r a l  i n t e n t  c r i m e  f r o m  a s p e c i f i c  I n t e n t  

c r i m e .

P r o v i d i n g  s p e c i f i c a l l y  t h a t  a n  a s s a u l t  w i t h  a  

d a n g e r o u s  i n s t r u m e n t  i s a g e n e r a l  i n t e n t  c r i m e  is c o n s i s t e n t  

w i t h  M e n a r d  v. S t a t e , 5 7 8  P . 7\ 9 9 6  ( A l a s k a  1 9 7 8 ) ,  a d e c i s i o n  

p u b l i s h e d  b y  t h e  S u p r e m e  C o u r t  d u r i n g  t h e  f i n a l  d a y s  o f  t h e  

l e g i s l a t u r e ' s  c o n s i d e r a t i o n  o f  t h e  C o d e .  I n  M e n a r d ,  t h e  

c o u r t  h o l d  t h a t  a " J u r y  d i d  n o t  h a v e  t o  f i n d  a n y  s p e c i f i c  

i n t e n t  t o d o  a n y  p a r t i c u l a r  ..ind o r  d e g r e e  o f  h a r m  t o  t h e  

v i c t i m  in o r d e r  t o f i n d  ( t he  d e f e n d a n t )  g u i l t y  o f  a s s a u l t
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w i t h  a d a n g e r o u s  w e a p o n . "  Id. a t  9 70 .  W i t h  t h e  a d d i t i o n  o f  

t h e  w o r d  “r e c k l e s s l y ” th e  C o d e  p r o v i s i o n  is c o n s i s t e n t  wi'.h 

t h e  c o u r t -s p r i o r  i n t e r p r e t a t i o n  o f  t h e  r e p e a l e d  “A D W ” 

s t a t u t e  i n  M e n a r d  a n d  w o u l d  r e s t o r e  " A D W "  t o  r g e n e r a l  

i n t e n t  c r i m e .

S e c t i o n  6. A S 1 1 . 4 1 . 2 3 0 .  A s s a u l t  i n  t h e  F o u r t h  D e g r e e .

B e c a u s e  o f  t h e  g e n e r a l  r u l e  r e g a r d i n g  p r o o f  o f  

h i g h e r  ‘"orms o f  c u l p a b l e  m e n t a l  s t a t e s  i n  A S  1 1 . 8 1 . 6 1 0 ( c )

( p r o o f  o f  a h i g h e r  f o r m  o f  c u l p a b i l i t y  e s t a b l i s h e s  a l o w e r  

f or m)  t h i s  a m e n d m e n t  d e l e t i n g  t h e  u n n e c e s s a r y  w o r d s  " i n t e n t i o n a l l y  

o r "  f r o m  p a r a g r a p h  -’l h a s  b e e n  m a d e .  T h e  n a m e  o f  t h e  c r i m e  

h a s  b e e n  c h a n g e d  t o A s s a . l t  in t h e  F o u r t h  D e g r e e  t o  r e f l e c t  

t h e  a d d i t i o n  o f  t h e  n e w  • rii.e o f  A s s a u l t  i n t h e  T h i r d  D a g  o e  

d i s c u s s e d  in s e c t i o n  5.

A R T I C L E  3. K I D N A P P I N G  A N D  R E L A T E D  O F F E H S E S .

S e c t i o n  7. A S  1 1 . 4 1 . 1 0 0  (a) (i ). K i d n a p p i n g

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  “r e s t r a i n t "  ( d e f i n e d  

in A S  1 1 . 4 1 . 3 7 0 ( 3 ) )  o f  a v i c t i m  w i t h  i n t e n t  t o  c o m m i t  a 

s e x u a l  a s s a u l t  i s k i d n a p p i n g .  W h i l e  s u c h  c o n d u c t  is a l r e a d y  

e n e r a l l y  c o v e r e d  u n d e r  A S  1 1 . 4 1 . 3 0 0 ( a ) ( 1 ) ( E ) ,  it is p r e f e r a b l e  

t o  s p e c i f i c a l l y  p r o h i b i t  t h i n  p a r t i c u l a r l y  s . r i o u a  f o r m  o f 

c o n d u c t  in t h e  k i d n a p p i n g  s t a t u t u .

5
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It s h o u l d  b e  n o t e d  t h a t  t h i s  a m e n d m e n t  w o u l d  n o t  

t u r n  a r e s t r a i n t  t h a t  w a s  m e r e l y  i n c i d e n t a l  t o  a s e x u a l  

a s s a u l t  i n t o  k i d n a p p i n g .  F o r  e x a m p l e ,  a d e f e n d a n t  w h o  

f o r c e s  a v i c t i m  w h o  is j o g g i n g  a l o n g  a b i k e  p a t h  i n t o  w o o d s  

a f e w  f e e t  f r o m  t h e  b i k e  p a t h  in o r d e r  t o  c o m m i t  a s e x u a l  

a s s a u l t  h a s  n o t  c o m m i t t e d  k i d n a p p i n g .  T h e  “r e s t r a i n t "  o f  

t h e  v i c t i m  w a s  t o o  c ' o s e l y  r e l a t e d  t o  t h e  s e x u a l  a s s a u l t ,  

b o t h  i n  t i m e  a n d  t h e  d e g r e e  o f  m o v e m e n t ,  t o q u a l i f y  a s  a 

s e p a r a t e  c r i m e .  H o w e v e r ,  if t h e  v i c t i m  w a s  f o r c e d  i n t o  t he 

d e f e n d a n t ' s  c a r  a n d  t h e n  d r i v e n  a b l o c k  t o  a n e a r b y  d e s e r t e d  

h o u s e  a n d  s e x u a l l y  a s s a u l t e d ,  o r  s e x u a l l y  a s s a u l t e d  w h i l e  

h i s  a c c o m p l i c e  w a s  d r i v i n g  t h e  c a r ,  k i d n a p p i n g  h a s  o c c u r r e d .

In t h i s  s i t u a t i o n  t h e  r e s t r a i n t  w a s  s p e c i f i c a l l y  d o n e  t o  

f a c i l i t a t e  t h e  c o m m i s s i o n  o f  t h e  f e l o n y  a n d  t h e r e  w a s  s i g n i­

f i c a n t  c o n f i n e m e n t  or m o v e m e n t  of t h e  v i c t i m  b e y o n d  t h a t  

n e c e s s a r y  t o  c o m m i t  t h e  s e x u a l  a s s a u l t .  (See g e n e r a l l y 

L e v s h a k o f f  v. S t a t e , 5 6 5  P . 2d 5 0 4  ( A l a s k a  1 9 7 7 1 ) .

S e c t  i on  B_. A S  1 1 . 4 1 . 4 1 0 .  S o x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e .

S e c t i o n  9. A S  1 1 . 4 1 . 4 4 0 .  S e x u a l  A b u s e  o f  a M i n o r .

S e c t i o n  H a m e n d s  t h e  S e x u a l  A s s a u l t  In t h e  F i r s t  

D e g r e e  s t a t u t e  t o  p r o v i d e  t h a t  c a u s i n g ,  a i d i n g ,  i n d u c i n g  or 

e n c o u r a g i n g  a c h i l d  u n d e r  11 t o  e n g a g e  In s e x u a l  p e n e t r a t i o n  

w i t h  a n o t h e r  p e r s o n  ( r e g a r d l e s s  o f ago ) is p r o h i b i t e d  in t h e  

n a m e  m a n n e r  an a c t u a l l y  e n g a g i n g  in s e x u a l  p e n e t r a t i o n  w i t h  

t h e  c h i l d .

f>
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S i m i l a r l y ,  s e c t i o n  9 a m e n d s  t h e  s t a t u t e  o n  S e x u a l  

A b u s e  o f  a M i n o r  t o  c o v e r  c a u s i n g ,  e n c o u r a g i n g  o r  i n d u c i n g  

c h i l d r e n  u n d e r  16 a n d  13 t o  e n g a g e  i n a c t s  o f  s e x u a l  p e n e t r a­

t i o n  a n d  c o n t a c t ,  r e s p e c t i v e l y .  A l s o  p r o h i b i t e d  is a i d i n g ,  

c a u s i n g ,  e n c o u r a g i n g  o r  i n d u c i n g  a c h i l d  t o  e n g a g e  in c o n d u c t  

d e s c r i b e d  i n  p a r a g r a p h s  (2 )- ( 6)  o f  t h e  U n l a w f u l  E x p l o i t a t i o n  

o f  a M i n o r  s t a t u t e  (AS 1 1 . 4 1 . 4 5 5 ( a ) ) ,  e v e n  t h o u g h  n o  c o m m e r c i a l  

p u r p o s e  c a n  b e  e s t a b l i s h e d .  P a r a g r a p h  (1) o f  A S  1 1 . 4 1 . 4 5 5 ( a ) ,  

c o v e r i n g  s e x u a l  p e n e t r a t i o n ,  is n o t  i n c l u d e d  s i n c e  t h i s  

c o n d u c t  h a s  a l r e a d y  b e e n  c o v e r e d  e i t h e r  in s e c t i o n  8 if t h e  

c h i l d  is u n d e r  13, o r  u n d e r  p a r a g r a p h s  (1) a n d  (2) o f  s e c t i o n  

9.

In d e s c r i b i n g  t h e  a c t s  s u f f i c i e n t  t o  s u s t a i n  n 

c o n v i c t i o n  u n d e r  t h e s e  s e c t i o n s  (aids, I n d u c e s ,  c a u s e s ,  o r  

e n c o u r a g e s )  t h e  s o c t i o n  p a r a l l e l s  i d e n t i c a l  l a n g u a g e  u s e d  in 

t h e  c o n t r i b u t i n g  s t a t u t e .  T  igh b r o a d l y  d e s c r i b e d ,  . lie 

p r o h i b i t e d  c o n d u c t  is n o t  i n t e n d e d  t o  c o v o r  s p e e c h  or 

c o n d u c t  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .

A R T I C L E  5. R O B B E R Y  

N o  A m e n d m e n t  p r o p o s e d .

C H A R T f.lt 4 4 . O F FE N S E S  A G A IN S T  P R O P t lt T f  

A R T IC L E  1 . T H EFT  AND R ELATED  O FFE N S E S

7
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S e c t i o n  10. A S  1 1 . 4 6 . 2 1 0 .  T h e f t  B y  F a i l u r e  to M a k e  R e q u i r e d

D i s p o s i t i o n  o f  F u n d s  R e c e i v e d  o r  H e l d .

T h i s  a m e n d m e n t  m a k e s  n o  s u b s t a n t i v e  c h a n g e  in t h i s  

s t a t u t e  b u t  c o n f o r m s  l a n g u a g e  in s u b s e c t i o n  (b) t o  t he  

C o d e ' s  c o n s o l i d a t e d  t h e f t  s t a t u t e .  T h e  a m e n d m e n t  c l a r i f i e s  

t h a t  a p e r s o n  w h o  e n g a g e s  i n  c o n d u c t  d e s c r i b e d  in A S  1 1 . 4 6 . 2 1 0  

is p r o s e c u t e d  f o r  " T h e f t "  u n d e r  A S  1 1 . 4 6 . 1 2 0 - 1 5 0  a n d  n o t  for 

" T h e f t  b y  F a i l u r e  t o  M a k e  R e q u i r e d  D i s p o s i t i o n  o f  F u n d s  

R e c e i v e d  o r  H e l d "  (S e e  A S  1 1 . 4 6 . 1 1 0 ) .

S e c t i o n  11. A S  1 1 . 4 6 . 2 2 0 .  C o n c e a l m e n t  o f  M e r c h a n d i s e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  C o n c e a l m e n t  

of M e r c h a n d i s e  s t a t u t e .  T h e  f i r s t  is a t e c h n i c a l  o n e  a n d  

c l a r i f i e s  t h e  i n t e n t  e l e m e n t  in l a n g u a g e  t h a t  m o r e  c l o s e l y  

p a r a l l e l *  t h e  g e n e r a l  t h e f t  p t o v i s i o n s .  S e e  A S  1 1 . 4 6 , 1 0 0 ( 1 ) .

W h i l e  t h e  d e f i n i t i o n  o f " I n t e n t  t o  d e p r i v e "  (AS 1 1 . 4 6 . 9 9 0 ( 2 ) )  

is b r o a d  e n o u g h  t o  i n c l u d e  c o n d u c t  i n c l u d e d  w i t h i n  the 

d e f i n i t i o n  o f  " i n t e n t  t o a p p r o p r i a t e *  (AS 1 1 . 4 6 . 9 9 0 ( 1 ) 1 ,  It 

Is p r e f e r a b l e  t o  c l o s e l y  p a r a l l e l  t h e  g e n e r a l  l a n g u a g e  o f  

t h e  t h e f t  s t a t u t e s  In th e C o n c e a l m e n t  o f  M e r c h a n d i s e  s t a t u t e .

T h e  s e c o n d  c h a n g e  is t o p r o v i d e  that t h e  c o n c e a l m e n t  

o f a n y  f i r e a r m ,  r e q a r d l e s a  o f  v a l u e ,  Is a c l a s s  C  f e l o n y .

T h i s  a m e n d m e n t  Is i n t e n d e d  t o  c o n f o r m  t h e  C o n c e a l m e n t  o f  

M e r c h a n d i s e  s t a t u t e  w i t h  t h e  g e n e r a l  t h e f t  s t a t u t e s  w h i c h  

p r o v i d e  that t h e  t h e f t  of a n y  f i r e a r m  is a c l a s s  C  f e l o n y .  

flee. A S  1 1.4 6. 1 1 0 ( a ) (2).
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A R T I C L E  2. B U R G L A R Y  A N D  C R I M I N A L  T R E S P A S S  

S e c t i o n  12. A S  1 1 . 4 6 . 3 2 0 .  C r i m i n a l  T r e s p a s s  in t h e  F i r s t  D e g r e e .

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a t r e s p a s s  o n  l an d 

w i t h  i n t e n t  t o c o m m i t  a c r i m e  is c o v e r e d  s p e c i f i c a l l y  as a 

c l a s s  A m i s d e m e a n o r .  W h i l e  t h i s  s e c t i o n  o f t h e  t r e s p a s s  

s t a t u t e  w a s  i n t e n d e d  b y  t h e  l e g i s l a t u r e  t o  o n l y  a p p l y  to 

t r e s p a s s e s  o n  l a n d ,  t h e  t e r m  " r e a l  p r o p e r t y "  h a s  tra^' i o n a l l y  

i n c l u d e d  b o t h  l a n d  a n d  b u i l d i n g s .  ( H o w e v e r ,  n o t e  t h e  d e f i n i t i o n  

o f  " p r e m i s e s "  i n  A S  1 1 . 8 1 . 9 0 0 ( b ) (42) w h i c h  t r e a t s  " b u i l d i n g "  

a n d  " r e a l  p r o p e r t y *  a s  d i s t i n c t  c a t e g o r i e s ) .  T o  a v o i d  

p o t e n t i a l  o v e r l a p p i n g  c o v e r a g e  w i t h  t h e  B u r g l a r y  in t h e  

S e c o n d  D e g r e e  s t a t u t e ,  w h i c h  s p e c i f i c a l l y  c o v e r s  a n  u n l a w f u l  

e n t r y  i n t o  a b u i l d i n g  w i t h  I n t e n t  to c o m m i t  a c r i m e ,  t h i s  

t e c h n i c a l  a m e n d m e n t  is t e g u l r e d .

A R T I C L E  3. A R S O N , C R I M I N A L  

M I S C H I E F , A N D  R E L A T E D  O F P K N S E S

S e c t i o n  1). A S l l . « t . « 8 2 .  C r i m i n al  M i s c h i e f  in " h e  S e c o n d

De g r e e .

T h e  l e g i s l a t u r e  a d o p t e d  a n a p p r o a c h  t o  " J o y r i d i n g *  

t h a t  a g g r a v a t e s  t h e  m i s d e m e a n o r  c r i m e  t o  a f e l o n y  w h e n  t he  

v e h i c l e  t a k e n  w a s  d a m a g e d  o r  t h e  o w n e r  i n c u t r e d  c.<pennee in 

a n  a m o u n t  o f  $ 5 0 0  o r suite. A s  d r a f t e d ,  t h e  a t a t u t e  s e e m s  t o  

( • q u i t e  t h a t  e i t h e r  $ 5 0 0  in d a m a g e  o r  $ 5 0 0  in oxpein ae a

5 /2 9 /8 0  SENATE JOURNAL No ^
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• os ul t. T h e  s i t u a t i o n ,  f o r  e x a m p l e ,  w h e r e  t h e  v e h i c l e  is 

d a m a g e d  i n  a n a m o u n t  o f  $ 3 0 0  a n d  t h e  o w n e r  i n c u r s  $ 3 0 0  i n 

r e n t a l  e x p e n s e  w o u l d  n o t  a p p e a r  t o  b e  a f e l o n y  s i n c e  e v e n  

t h o u g h  t h e  t o t a l  l o s s  w a s  i n  e x c e s s  o f  $ 5 0 0 ,  n e i t h e r  t h e  

d a m a g e s  o r  •■ht e x p e n s e s  e x c e e d e d  $ 5 0 0 .  A l t h o u g h  t h i s  p a r t i c u l a r  

q u e s t i o n  w a s  n o t  s p e c i f i c a l l y  c o n s i d e r e d  b y  t he  l e g i s l a t u r e  

in 1 9 7 8 ,  it w o u l d  s e e m  c o n s i s t e n t  w i t h  t h e  o v e r a l l  s t a t u t o r y  

s c h e m e  t o  i m p o s e  f e l o n y  p e n a l t i e s  u n d e r  t h e s e  c i r c u m s t a n c e s .  

A d d i t i o n a l l y ,  t h i s  a m e n d m e n t  c l a r i f i e s  t h a t  s t r i c t  l i a b i l i t y  

is i m p o s e d  o n  t h e  d e f e n d a n t  a s  t o t h e  e l e m e n t  of c a u s i n g  

d a m a g e  t o  t h e  c a r  o r  e x p e n s e s  for t h e  o w n e r  a n d  a l l o w s  t h e  

e l e m e n t  o f  d a m a g e  t o  b e  s a t i s f i e d  b y  a n y  d a m a g e  t o p r o p e r t y  

o f  a n o t h e r  a n d  n o t  o n l y  d a m a g e  t o  t h e  p r o p e l l e d  v e h i c l e .

Th' s, t h e  d o f e n d a n t  w h o  t a k e s  a p r o p e l l e d  v e h i c l e  o f  a n o t h e r  

a n d  d a m a g e s  p r o p e r t y  o f  a n o t h e r  in a n  a m o u n t  e x c e e d i n g  $ 5 0 0  

w i t h  t h e  v e h i c l e  c o m m i t s  a c l a n s  C  f e l o n y .

A R T I C L E  4. F O R G E R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. B U S I N E S S  A N D  C O M M E R C I A L  O F F E N S E S  

S e c t  Ion 14. A S  II .4 4 . 4 0 0. S c h e m e  t o  D e f r a u d .

b e c a u s e  o f  a  d r a f t i n g  e r r o r ,  n s c h e m e  t o  o b t a i n  

$ 1 0 , 0 0 0  f r o m  o n e  o r  m o r e  p e r s o n s  w a s  m a d e  a c l a n s  11 f e l o n y  

r e g a r d l a a s  o f  w h e t h e r  c r i m i n a l  I n t e n t  w a a  p r e s e n t .  T h i s

Ho. 44 SENATE JOURNAL 5 /2 9 /8 0
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a m e n d m e n t  c o r r e c t s  t h i s  p r o b l e m  b y  s p e c i f y i n g  t h e  a p p l i c a b l e  

i n t e n t  r e q u i r e m e n t .

S e c t i o n  15. A S  1 1 . 4 6 . 6 2 0 .  M i s a p p l i c a t i o n  o f  P r o p e r t y .

T h i s  a m e n d m e n t  a l l o w s  f or t h e  p o s s i b i l i t y  o f  

f e l o n y  p r o s e c u t i o n  w h e n  t h e  v a l u e  of t h e  p r o p e r t y  m i s a p p l i e d  

is S 5 0 0  o r  m o r e .  C u r r e n t l y ,  a l l  c a s e s  i n v o l v i n g  t h e  m i s a p p l i c a ­

t i o n  o f  p r o p e r t y  ( u s u a l l y  b y  a f i d u c i a r y )  ire c l a s s i f i e d  as 

c l a s s  A  m i s d e m e a n o r s  r e g a r d l e s s  c f  w h e t h e r  t h e  v a l u e  o f  t he 

p r o p e r t y  m i s a p p l i e d  w a s  $ 2 5  c r  $ 2 5 , 0 0 0 .  B e c a u s e  o f  t h e  

p o s s i b i l i t y  o f s i g n i f i c a n t  p e c u n i a r y  l o s s e s  c a u s e d  b y  m i s a p p l i­

c a t i o n  o f  p r o p e r t y ,  h i g h e r  p e n a l t i e s  s h o u l d  b e  a u t h o r i z e d .

In p r o v i d i n g  f o r  f e l o n y  p e n a l t i e s  w h e n  t h e  p r o p e r t y  i n v o l v e d  

is $ 5 0 0  o r  m o r e ,  t h e  s t a t u t o r y  s c h e m e  in c o n s i s t e n t  w i t h  t he  

p e n a l t y  s t r u c t u r e  a p p l i c a b l e  t o  t h e f t  o f f e n s e s .

C H A P T E R  51. OFFEi.SEa A C A IN ST  T H E  F A M I L Y

S e c t i o n 16. A S 1 1 . 5 1 . 1 3 0 .  C o n t r ib u t i n g  t o t h e  D e l i n q u e n c y

o f  a M i n o r .

T h e  A l a s k a  Bar A s s o c i a t i o n  C r i m i n a l  C o m m i t t e e  

h a s  n o t e d  t h a t  t h e  c o d e ' s  c o n t r i b u t i n g  s t a t u t e  i n o v e r b r o a d  

b e c a u s e  o f t h e  I n c l u s i o n  o f  t h e  w o r d  " p e r m i t s " .  T h i n  a m u n d m e n t  

s t r i k e s  t h e  w o r d  " p e r m i t s "  f r o m  p a r a g r a p h s  (1) -( 4) o f  t h e  

s t a t u t e  a n d  u s e s  t h e  u n i f o r m  l a n g u a g e  " a i d s ,  i n d u c e s ,  c a u s e s  

o r e n c o u r a g e s "  in  d e s c r i b i n g  t h e  a c t s  s u f f i c i e n t  t o  c o n s t i t u t e

5 /2 9 /8 0  SENATE JOURNAL H o .44
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►.he c i i m e .  F o r m e r  p a r a g r a p h  (2) h a s  b e e n  d e l e t e d  s i n c e  t h e  

c o n d u c t  d e s c r i b e d  is a l r e a d y  c o v e r e d  u n d e i  p a r a g r a p h  (1). 

P a r a g r a p h  (3) h a s  b e e n  a m e n d e d  t o  r e q u i r e  t h a t  t h e  M i n o r  b e  in 

t h e  s a m e  r o o m  i n  a b u i l d i n g  w h e r e  a d r u g  s a l e  o c c u r s .  T h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  p o s s i b i l i t y  t h a t  a p e r s o n  c o u l d  b e  

c h a r g e d  u n d e r  t h e  s t a t u t e  w h e n  h e h a s  n o  k n o w l e d g e  t h a t  t h e  s a l e  

Is o c c u r r i n g .  A d d i t i o n a l l y ,  a n e w  p a r a g r a p h  (4) h a s  b e e n  

a d d e d  whi''h c o v e r s  a i d i n g ,  i n d u c i n g ,  c a u s i n g  o r  e n c o u r a g i n g  

a c h i l d  u n d e r  16 t o a b s e n t  h i m s e l f  f r o m  t h e  l a w f u l  c u s t o d y  

o f  a p a r e n t  o r  t o  b e  p e r s i s t e n t l y  a b s e n t  f r o m  s c h o o l .  T h i s  

c o n d u c t  w a s  i n c l u d e d  u n d e r  t h e  f o r m e r  c o n t r i b u t i n g  s t a t u t e .

S e e ,  A S  1 1 . 4 0 . 1 3 0  a n d  A S  1 1 . 4 0 . 1 5 0 ( 4 ) ,  It s h o u l d  b e  n o t e d ,  

h o w e v e r ,  t h a t  t h o  o f f e n s e  d o e s  n o t  o c c u r  w h e n  t h e  c h i l d  h a s  

' j u s t  c a u s o "  t o  b e  a b s e n t  f r o m  c u s t o d y .  In r e q u i r i n g  t h a t  t he 

C h i l d  b e  “r e p e a t e d l y  a b s e n t "  f r o m  s c h o o l  t he s t a t u t e  e l i m i n a t e s  

t h e  p o s s i b i l i t y  t h a t  a p e r s o n  c o u l d  b e  c h a r g e d  w h e n  h e  e r c o u r a g e s  

a m i n o r  t o  ''O a b s e n t  f r o m  s c h o o l  o n  a s i n g l e  o c c a s i o n ,  o r  o n  

s e v e r a l  o c c a s i o n s  o v e r  a n  e x t e n d e d  p e r i o d  o f  t im e.

C HA PT E R  56 .  O F F E N S E S  A G A I N S T  P U B L I C  A D I N I S T R A T I O K  

A R T I C L E  1. B R I B E R Y  A N D  R E L A T E D  OFPK 1 S E S  

N o  a m o n d m c n t  p r o p o s e d .

A R T I C L E  2. P E R J U R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .
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A R T I C L E  3. E S C A P E  A N D  R E L A T E D  O F F E N S E S

S e c t i o n 17. A S 1 1 . 5 6 . 3 1 0 . E s c a p e  in the S e c o n d  D e q r e e

S e c t i o n 18. A S 1 1 . 5 6 . 3 2 0 . E s c a p e  in the T h i r d  D e g r e e .

S e c t i o n 19. A S 1 1 . 5 6 . 3 3 0 . E s c a p e  in the F o u r t h  D e q r e e

S e c t i o n 20. A S 1 1 . 5 6 . 3 7 0 . P e r m i t t i n g a n E s c a p e .

S e c t i o n s  18 a n d  19 p r o v i d e  t h a t  i f  a p e r s o n  

c o m m i t s  a n  U n l a w f u l  E v a s i o n  ( f a i l u r e  t o  r e t u r n  t o  a c o r r e c t i o n a l  

f a c i l i t y  f o l l o w i n g  t e m p o r a r y  l e a v e )  a n d  l e a v e s  o r  a t t e m p t s  

t o  l e a v e  t h e  s t a t e  t h e  c r i m e  i s  E s c a p e  in t h e  T h i r d  D e g r e e ,  

a c l a s s  C  f e l o n y  a n d  n o t  E s c a p e  in t h e  F o u r t h  D e g r e e ,  a 

c l a s s  A  m i s d e m e a n o r .  T h e  p e n a l t i e s  for e s c a p e  u n d e r  t h e  n e w  

c o d e  w e r e  i n t e n d e d  t o  c l o s e l y  p a r a l l e l  t h e  p e n a l t i e s  f o r  

e s c a p e  p r o v i d e d  in f o r m e r  A S  1 1 . 3 0 . 0 9 5 ,  t h e  e s c a p e  s t a t u t e  

e n a c t e d  in 1 9 7 6 .  B e c a u s e  o f  a n  o v e r s i g h t  i n u r a f t i n g ,  t h e  

p e n a l t y  for t h e  c o n d u c t  d e s c r i b e d  in A S 1 1 . 5 6 .  1 2 0 ( a ) ( 2 )  w a s  

r e d u c e d  f r o m  a f e l o n y  t o a m i s d e m e a n o r .  T h i s  c h a n g e  is 

i n c o n s i s t e n t  w i t h  t h e  r e m a i n d e r  o f t h e  s t a t u t o r y  s c h e m e  o n  

e s c a p e  w h i c h  p r o v i d e s  t h a t  a n  u n l a w f u l  e v a s i o n  w  t h o u t  

i e a v i n g  t h e  s t a t e  is i t s e l t  a c l a s s  A  m i s d e m e a n o r .

Ai d l t i o n a l l y ,  s e c t i o n s  1 7 - 2 0  r e p l a c e  t h e  w o r d s  o n  

" n  c h a r g e  o f "  w i t h  t h e  w o r d  " f o r”. T h i s  r m e n d m e n t  is 

r e q u i r e d  to m a k e  c l e a r  t h a t  a s c a p <  a n d  p e r m i t t i n g  a n  e s c a p e  

c a n  o c c u r  v m o n  a p e r s o n  h a s  b e e n  a r . o s t e d  f o r  a c r i m e ,  

t h o u g h  n o t  n o c e s s a r l l y  f o r m o l l y  c h a r g e d  w l t n  a c r i m e  b y  w a y  

o f  c o m p l a i n t ,  i n d i c t m e n t  ot i n f o r m a t i o n .
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A R T I C L E  4. O F F E N S E S  R E L A T I N G  

T O  J U D I C I A L  A N D  O T H E R  P R O C E E D I N G S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. O B S T R U C T I O N  O F  P U B L I C  A D M I N I S T R A T I O N

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  61. O F F E N S E S  A G A I N S T  P U B L I C  O R D E R

A R T I C L E  1. R I O T ,  D I S O R D E R L Y  

C O N D U C T .  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  2. W E A P O N S  A N D  E X P L O S I V E S

S e c t i o n s  21 a n d  22. A S  l l . o l . 2 1 0 .  M i s c o n d u c t  I n v o l v i n g

W e a p o n s  i n t h e  S e c o n d  D e g r e e .

S e c t  to- 21 a m e n d m e n t  p r o v i d o s  t h a t  t h e  s t a n d a r d  for 

d e t e r m i n i n g  w h e t h e r  a p e r r o n ' s  p o s s e s s i o n  o f  o f i r e a r m  w h i l e  

i n t o x i c a t e d  is u n l a w f u l  is w h e t h e r  t h e  d e f e n d a n t  w a n  " u n d e r  

t h e  i n f l u e n c e "  a n d  n o t  w h e t h e r  h o  w a s  " s u b s t a n t i a l l y  i m p a i r e d " .  

S e c t i o n  2 2  d e f i n e n  t he  t e r n  " s u b s t a n t i a l l y  i m p a i r e d "  c o n s i s t e n t  

w i t h  e x i s t i n g  J u r y  i n s t r u c t i o n s .  T h e  " s u b s t a n t i a l l y  i m p a ' r e d "  

l a n g u a g e  w a s  i n c l u d e d  in t h e  C o m m i s s i o n ' s  d r a f t  of t h e  c o d e
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b e c a u s e  t h e  s t a t u t e  a p p l i e d  t o  a l l  d e a d l y  w e a p o n s  ( s u c h  a s  

k n i f e s  a n d  e x p l o s i v e s )  a n d  r o t  o n l y  t o  f i r e a r m s .  B e c a u s e  o f  

t h e  e x p a n d e d  r a n g e  o f  i n s t r u m e n t s  c o v e r e d  b y  t h e  s t a t u t e ,  i t  

w a s  f e l t  t h a t  t h e  t e s t  f o r  d e t e r m i n i n g  i m p a i r m e n t  s h o u l d  b e  

m a d e  m o r e  r e s t r i c t i v e .  In t h e  l e g i s l a t u r e  t h e  s t a t u t e  w a s  

a m e n d e d  t o  a p p l y  o n l y  t o  f i r e a r m s .  H o w e v e r ,  t h e  s t a n d a r d  

f r r  d e t e r m i n i n g  i m p a i r m e n t  w a s  n o t  s p e c i f i c a l l y  a d d r e s s e d .

S e c t i o n  23. A.c 1 1 . 6 1 . 2 2 0 ( b ) ( 1 ) .  M i s c o n d u c t  I n v o l v i n g  W e a p o n s

i n t h e  T h i r d  D e q r e e .

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a d e f e n d a n t  h a s  a n 

a f f i r m a t i v e  d e f e n s e  t o  t h e  c a r r y i n g  a c o n c e a l e d  w e a p o n  

p r o h i b i t i o n  o f t h e  w e a p o n s  s t a t u t e  I f h o  is i n h i s  d w e l l i n g  

o r  o n  l a n d  o w n e d  o r  l e a s e d  b y  h i m  w h i c h  is a p p u r t e n a n t  t o  

h i s  d w e l l i n g .  A s  d r a f t e d ,  t h e  d e f e n s e  a p p l i e d  w h e n  t he 

d e f e n d a n t  w a s  i n h i s  d w e l l i n g  o r  o.i " p r o p e r t y "  a p p u r t e n a n t  

t o  h i s  d w e l l i n g .  T h i s  a m e n d m e n t  c l a r i f i e s  t h e  p r o v i s i o n  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  e x p r e s s e d  a t t h e  t i m e  

t h e  C o d e  w a s  e n a c t e d .

T h e  p r o p o s e d  a m e n d m e n t  m a k c u  it c l e a r  t u «t t he 

d e f e n s e  s h o u l d  o n l y  a p p l y  t o  s i t u a t i o n s  w h e r e  t h e  p e r s o n  is 

i n  h i s  b a c k  y a r d  o r  o n  a n y  o t h e r  l a n d  o w n e d  o r  l e a s e d  b y  h i m  

d i r e c t l y  a t t a c h e d  t o  h i s  d w e l l i n g .  A d d i t i o n a l l y ,  it a v o i d s  

t h e  p o s s i b i l i t y  t h a t  a  b a r  o w n e r  o r o t h e r  m e r c h a n t  w i l l  

c l a i m  t h a t  p o s s e s s i o n  o f  a c o n c e a l e d  w e ar  o n  w h i l e  o n  b u s ' n n a u

15



No. 44 SENATE JOURNAL 5 /2 9 /8 0

HCS 
CSSB 
511

pro. j s e s  a t t a c h e d  t o  h i s  d w e l l i n g  w a s  a u t h o r i z e d  b y  t h i s  

p r o v i s i o n .

S e c t i o n  24. A S  1 1 . 6 6 . 2 3 0 ( a ) .  P o s s e s s i o n  o f  G a m b l i n g  R e c o r d s

in t h e  F i r s t  D e q r e e .

B y  r e q u i r i n g  t h a t  t h e  g a m b l i n g  r e c o r d  a c t u a l l y  b e  u s e d  

o r  i n t e n d e d  f o r  u s e  in a n u n l a w f u l  g a m b l i n g  e n t e r p r i s e ,  t h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  p o s s i b i l i t y  o f  a p r o s e c u t i o n  w h e n  a 

d o c u m e n t  is n o t  u s e d  o r  i n t e n d e d  f o r  u s e  in p r o h i b i t e d  a c t i v i t y .

C H A P T E R  66. O F F E N S E S  A G A I N S T  

P U B L I C  H E A L T H  A N O  D E C E N C Y

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  76. M I S C E L L A N E O U S  O F F E N S E S

N o  a m e n d m e n t s  p r o p o s e d ,

C H A P T E R  81. G E N E R A L  P R O V I S I O N S

A R T I C L E  1. G E N E R A L  P U R P O S E S

N o  a m e n d m e n t s  p r o p o s e d .

A R T I C L E  2. APP1.IC  U  ITY O F  C R I M I N A L S T A T U T E S  

N o  a m e n d m e n t s  p r o p o s e d .
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A R T I C L E  3. C L A S S I F I C A T I O N  O F  O F F E N S E S

N o  a m e n d m e r  cs p r o p o s e d .

A R T I C L E  4. G E N E R A L  P R I N C I P L E S  O F  J U S T I F I C A T I O N  

S e c t i o n  25. A S  1 1 . 8 1 . 300. J u s t i f i c a t i o n :  D e f e n s e .

B e c a u s e  o f  t h e  s p e c i f i c a t i o n  o f  A S  1 1 . 8 1 . 4 0 0 ( a ) ( 2 )  

a s  a n a f f i r m a t i v e  d e f e n s e  ( d i s c u s s e d  in c o n j u n c t i o n  w i t h  

s e c.  26, i n f r a ) t h i s  c o n f o r m i n g  a m e n d m e n t  i s  r e q u i r e d .

S e c t i o n  26. A S  1 1 . 8 1 . 4 0 0 .  J u s t i f i c a t i o n !  U s e  o f  F o r c e  in

R e s i s t i n g  A r r e s t .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  s t a t u t e  

d e s c r i b i n g  w h e n  a  p e r s o n  m a y  r e n l s t  ar. u n l a w f u l  '• St. 

S u h s e c t l o n  (c) m a k e s  t h e  d e f e n s e  a n  a f f i r m a t i v e  o n e  w h i c h  

t h e  d e f e n d a n t  m u s t  p r o v e  h y  a p r e p o n d e r a n c e  o f  t h e  c v i d o n c e .

T h e  d e f e n s e  p r o v i d e d  f or  is o n e  t h a t  s h o u l d  b e  a p p r o p r i a t e l y  

m a d e  a n  a f f i r m a t i v e  d e f e n s e  c o n s i s t e n t  w i t h  o t h e r  p r o v i s i o n s  

o f  t h e  c o d e  b e c a u s e  it e x i s t s  o n l y  a s  a m a t t e r  o f  l e g i s l a t i v e  

p o l i c y  a n d  I n v o l v e a  a m a t t e r  t h a t  in s u b j e c t i v e l y  in t h e  

p o s s e s s i o n  o f  t h e  d e f e n d a n t .  A d d i t i o n a l l y ,  b e c a u s e  t h i s  

d o f o n n e  e x p a n d s  t h e  c u r r e n t  r u l e  o f  l a w  w i t h  r e s p o c t  t o  t h e  

c l r c u m a t a n c o n  w h e n  r e s i s t a n c e  is a l l o w e d ,  s h i f t i n g  t h e  

b u r d e n  o f p r o o f  o n  t h e  l n s u e  is c l e a r l y  p e r m i s s i b l e .
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S u b s e c t i o n  (d) p r o v i d e s  t h a t  t h e  i s s u e  o f  w h e t h e r  

t h e r e  w a s  p r o b a b l e  c a u s e  t o a r r e s t  is a q u e s t i o n  o f  l a w  t h a t  

is to b e  d e t e r m i n e d  b y  t h e  c o u r  . W h i l e  t h e  c u r r e n t  p r o v i s i o n  

w o u l d  u n d o u b t e d l y  b e  i n t e r p r e t e d  t o  i n c l u d e  t h i s  p r o v i s i o n  

c o n s i s t e n t  w i t h  o t h e r  s i m i l a r  p r o v i s i o n s  in t h e  c r i m i n a l  

law, i t  is p r e f e r a b l e  t o  s p e c i f i c a l l y  s et o u t  t h i s  p r o c e d u r e .

A R T I C L E  5. G E N E R A L  P R I N C I P L E S  O F  C R I M I N A L  L I A B I L I T Y 

S e c t i o n  27. A S  1 1 . 8 1 . 6 0 0 .  G e n e r a l  R e q u i r e m e n t s  o f  C u l p a b i l i t y .

T h i s  r.ien dme nt  m a k e s  t w o  c h a n g e s  r e g a r d i n g  t he  

c o d e ' s  g e n e r a l  r u l e s  o n  c u l p a b i l i t y .  T h e  f i r s t  i s t o c l a r i f y  

t h e  g e n e r a l -  r u l e  c o n c e r n i n g  c u l p a b i l i t y  a n d  t o  m a k e  c l u a r  

t h a t , w i t h  c e r t a i n  s p e c i f i e d  e x c e p t i o n s ,  a c u l p a b l e  m e n t a l  

s t a t e  m u s t  b e  p r o v e n  f or  e v e r y  c r i m e .  F or e x a m p l e ,  t o  

c o m m i t  B u r g l a r y  in tl » S e c o n d  D e g r e e  t h e  s t a t e  m u s t  e s t a b l i s h  

t h a t  t h e  d e f e n d a n t  e n t e r e d  o r  r e m a i n e d  u n l a w f u l l y  in a 

b u i l d i n g  w i t h  i n t e n t  t o  c o m m i t  a c r i m e .  T h e  c u l p a b l e  m e n t a l  

s t a t e  in t h i s  c a s e  I n  t h e  i n t e n t  t o  c o m m i t  a c r i m e .  If t h o  

s t a t e  eiiLnb! inhuii a v o l u n t a r y  act. b y  t h o  d o f o n o a n t  in 

e n t e r i n g  o r  r e m a i n i n g  in a b u i l d i n g ,  a n d  i n  a d d i t i o n  s h o w s  

h e  a c t e d  w i t h  t h e  i n t e n t  t o  c o m m i t  a c r i m e ,  t h e  c r i m e  of 

B u r g l a r y  in t h e  S e c o n d  D e g r e e  h a a  b e e n  e s t a b l i s h e d .

T h e  s e c o n d  c h a n g e  p r o v i u e s  that c u l p a b i l i t y  n e e d  

n o t  b e  e s t a b l i s h e d  If a l e g i s l a t i v e  Intel.t t o  d i s p e n s e  w i t h  

t h e  c u l p a b i l i t y  r e q u i r e m e n t  a p p e a l s .  W h i l e  t h e  d e c i s i o n  t o
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e l i m i n a t e  t h e  c u l p a b l e  m e n t a l  s t a t e  r e q u i r e m e n t  m u s t  c o m p o r t  

w i t h  c o n s t i t u t i o n a l  d u e  p r o c e s s  g u a r a n t e e s ,  t h e  c o u r t s  

s h o u l d  h e  s p e c i f i c a l l y  a u t h o r i z e d  to c o n s i d e r  t h e  l e g i s l a t u r e ' s  

i n t e n t  (and m o s t  i m p o r t a n t l y ,  t h e  c o m m e n t a r y  a c c o m p a n y i n g  

p a s s a g e  o f  •'he c o d e )  in d e t e r m i n i n g  whett.er t h e  l e g i s l a t u r e  

i n t e n d e d  t o d i s p e n s e  w i t h  t h e  c u l p a b i l i t y  r e q u i r e m e n t  in a 

p a r t i c u l a r  s t a t u t e .

S e c t i o n  18. A S  1 1 . S I . 6 2 0.  E f f e c t  o f  I g n o r a n c e  o r  M i s t a k e

U p o n  L i a b i l i t y .

T h i s  a m e n d m e n t  e m p h a s i z e s  t h a t  in o r d e r  f o r  a 

d e f e n d a n t ' s  m i s t  i ke o f  f a c t  t o  c o n s t i t u t e  a d e f e n s e  t o  a 

c r i m e  t h e  m i s t a k e  m u s t  b e  a  r e a s o n a b l e  o n e .  W h i l e  t h e  

r e a s o n a b l e n e s s  r e q u i r e m e n t  is p r o b a b l y  a l r e a d y  i n c l u d e d  in 

t h i s  s t a t u t e ,  t h i s  a m e n d m e n t  is d c u i u b l e  t o  a v o i d  p o t e n t i a l  

l i t i g a t i o n  i n t n o  a r e a.

A R T I C L E  6. D E F I N I T IO N ?-

S e c t i o n  29. A S  1. 8 1 . 9 0 0 ( b ) (11). D e f i n i t i o n  o f  " d a n g e r o u s

i n s t r u m e n t .

T h i s  a m e n d m o n t  i s  r e q u i r e d  in o r d e r  t o  m a k e  it 

s p e c i f i c a l l y  c l e a r  t h a t  a l l  " d e a d l y  w e a p o n s "  ( i n c l u d i n g  

u n l n a d o d  f i r e a r m s )  a r e  " d a n g e r o u s  i n s t r u m e n t s "  c o n s i s t e n t  

w i t h  t h e  l e g i s l a t i v e  i n t u n t  e x p r e s s e d  w i t h  e n a c t m e n t  o f  t he  

c o d o .
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S e c t i o n  30. A S  1 1 . 8 1 . 9 0 0  (b' <12), D e f i n i t i o n  o f  " d e a d l y  f o r c e " .

D u r i n g  t h e  l e g i s l a t u r e ' s  c o n s i d e r a t i o n  o f  t h e  

j u s t i f i a b l e  u*^e o f  f o r c e ,  t h e  i s s u e  w h e t h e r  e a d l y  f o r c e  

c o u l d  b e  t h r e a t e n e d  in s i t u a t i o n s  w h e n  i ts a c t u a l  u s e  w o u l d  

b e  i m p r o p e r  w a s  f r e q u e n t l y  d i s c u s s e d .  B e c a u s e  o f  t h e  p o s s i b i l i t y  

t h a t  s u c h  t h r e a t s  c o u i d  t r a g i c - l l y  e s c a l a t e  a c o n f l i c t ,  t h e  

l e g i s l a t u r e  c o n c l u d e d  t h a t  o n l y  p e a c e  o f f i c e r s  m a k i n g  an 

a r r e s t  s h o u l d  h a v e  t h e  a u t h o r i t y  t o  t h r e a t e n  d e a d l y  f o r c e  in 

s i t u a t i o n s  w h e r e  the a c t u a l  u s e  o f  d e a d l y  f o r c e  w a s  n o t  

j u s t i f i e d .  S e c  A S  1 1 . 8 1 . 3 7 0 .

W h i l e  m a k i n g  t h i s  s p e c i f i c  c h a n g e  in A S  1 1 . 8 1 . 3 7 0  

n o  c o r r e s p o n d i n g  c h a n g e  w a s  m a d e  in t h e  d e f i n i t i o n  o f " d e a d l y  

f o r c e " .  W h i l e  it c a n  b e  a r g u e d  t h a t  b e c a u s e  o f  t h e  e x p r e s s  

i n c l u s i o n  in A S  1 1 . 8 1 . 3 7 0  o f t h e  p h r a s e  " a  p e a c e  o f f i c e r  m a y  

u s e  n o n d o a d l y  f o r c e  a n d  m a y  t h r e a t e n  t o u s e  d e a d l y  f o r c e "  

n o n d c a d l y  f o r c e  d o e s  n o t  i n c l u d e  a t h r e a t  o f  d e a d l y  f o r c e ,  

t h e  d e f i n i t i o n  o f  d e a d l y  f o r c e  a p p e a r s  t o  p r o v i d e  o t h e r w i s e .

T h i s  a m e n d m e n t  p r o v i d e s  t ha t  p o i n t i n g  a f i r e a r m  in t h e  

d i r e c t i o n  o f  a n o t h e r  p e r s o n  a s  w e l l  a s i n t e n t i o n a l l y  p l a c i n g  

a n o t h e r  p e r s o n  In f e ar  o f  i m m i n e n t  s e r i o u s  p h y s i c a l  i n j u r y  

b y m e a n s  o f  a d a n g e r o u s  I n s t r u m e n t  c o n s t i t u t e s  d e a d l y  

f o rc e.

S e c t i o n  31. A S  1 1 . 8 1■ 9 0 0 ( b > ( 21) . D e f i n i t i o n  o f  " f i r e a r m " .

T h i o  a m e n d m e n t  in i n c l u d e d  t o  c o r r e c t  a p o t e n t i a l

20



d r a f t i n g  o v e r s i g h t  a n d  c l a r i f i e s  t h a t  a n  i n o p e r a b l e  f i r e a r m  

is i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f  f i r e a r m .  W h i l e  it 

w o u l d  s e e m  t o b e  t h e  c a s e  t h a t  i n o p e r a b l e  f i r e a r m s  a r e  

a l r e a d y  i n c l u d e d  w i t h i n  p a r a g r a p h  (a) o f  t h e  c u r r e n t  d e f i n i t i o n  

o f  f i r e a r m  ( " a n y  w e a p o n ,  w h e t h e r  l o a d e d  o r  u n l o a d e d ,  d e s i g n e d  

f o r  d i s c h a r g i n g  a s h o t  c a p a b l e  o f  c a u s i n g  d e a t h  o r  s e r i o u s  

p h y s i c a l  i n j u r y " ) ,  i t  is p r e f e r a b l e  t o  s p e c i f i c a l l y  s t a t e  

t h a t  i n o p e r a b l e  f i r e a r m s  a r e  i n c l u d e d  in o r d e r  t o  a v o i d  

u n n e c e s s a r y  i s s u e s  b e i n g  r a i s e d  d u r i n g  t r i a l s .

S e c t i o n  32. A S  1 1 . 8 1 . 9 0 0 ( b ) (49). D e f i n i t i o n  o f  " S e r i o u s

P h y s i c a l  I n j u r y " .

T h i s  a m e n d m e n t  p r o v i d e s  t h a t  s e r i o u s  i n j u r y  t o  a 

b o d y  m e m b e r  a s  w e l l  a s a b o d y  o r g a n  w i l l  s p e c i f i c a l l y  q u a l i f y  

a s  s e r i o u s  p h y s i c a l  i n j u r y  T h i s  a m e n d m e n t  Is i d e n t i c a l  to 

t h e  d e f i n i t i o n  o f  " g r e a t  b o d i l y  i n j u r y "  a p p e a r i n g  in t h e  

f o r m e r  a g g r a v a t e d  a s s a u l t  s t a t u t e ,  A S  1 1 . 1 5 . 2 2 5 ,  w h i c h  w a s  

e n a c t e d  in 1 9 76  a n d  w h i c h  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p a r a l l e l  

in t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  I n j u r y " .  Ilrv;ever, 

b e c a u s e  o f  a d r a f t i n g  o v e r s i g h t ,  t h e  w o r d  b o d y  m e m b e r  d i d  

n o t  a p p e a r  In t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  I n j u r y " .

S e c t i o n  33. A S  1 2 . 2 5 . 0 3 0 ( b ) .  A r r e s t  A u t h o r i t y .

T h i s  t e c h n i c a l  a m e n d m e n t  in n o c e s e n r y  in l i g h t  o f  t h e  

a m e n d m e n t  m a d e  in s e c t i o n  6.

5 /2 9 /8 0  SENATE JOURNAL h o . 44
SUPPLEMENT

HCS
CSSB

511

21



No. 44
« r

5/?<)/80

HCS
CSSB
511

S e c t i o n  34. A S  1 2 . 2 5 . 1 8 0 .  W h e n  P e a c e  O f f i c e r  h a s  O p t i o n  Lo T a k e

P e r s o n  B e f o r e  J u d g e  o r  M a g i s t r r t e .

o f f u n s o s  o a l l e d  v i o l a t i o n s  ( e. g. , l i t t e r i n g )  i t  d i d  n o t  

p r o v i d e  a s p e c i f i c  e n f o r c e m e n t  m e c h a n i s m  fo r d e a l i n g  w i t h  a 

s u s p e c t  w h o  h a s  c o m m i t t e d  a v i o l a t i o n .  T h i s  a m e n d m e n t  

a u t h o r i z e s  t h e  u s e  o f  c i t a t i o n s  a n d  p r o v i d e s  t h a t  a  p e a c e  

o f f i c e r  w i l l  o r d i n a r i l y  i s s u e  a s u s p e c t  a c i t a t i o n  f o r  a 

v i o l a t i o n  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  i n  e x i s t i n g  A S  12. 

2 5 . 1 9 0  —  A S  1 2 . 2 5 . 2 2 0 .  H o w e v e r ,  if t h e  s u s p e c t  r e f u s e s  t o  

i d e n t i f y  h i m s e l f  o r  r e f u s e s  t o a c c e p t  t h e  c i t a t i o n ,  a u t h o r i t y  

is g i v e n  t o  t h e  o f f i c e r  t o  b r i n g  t h e  s u s p e c t  d i r e c t l y  h e f o r e  

o j u d g e  o r  m a g i s t r a t e .

S e c t i o n  35. A S  12. 3 0 . 0 2 5 .  R e l e a s e  i n C a s e s  I n v o l v i n g  D o m e s t i c

V i o l e n c e .

T h i s  s e c t i o n  o f  t h e  b i l l  a d d s  n n e w  p r o v i s i o n  t o  

t h e  b a l l  s t a t u t e s  a p p l i c a b l e  t o  c a s e s  i n v o l v i n g  d o m e s t i c  

V i o l e n c e .  It is i n t e n d e d  t o  e m p h a s i z e  t o  t h e  c o u r t  t h a t  in 

c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c o  c e r t a i n  c o n d i t i o n s  f or 

r e l e a s e  o n  a p e r s o n ' s  o w n  r e c o g n i z a n c e ,  o r  c o n d i t i o n s  f or 

r e l e a s e  o n  b a l l ,  s h o u l d  b e  c o n s i d e r e d  a n d  a p p l i e d  n o  t h e  

c o u r t  c o n s i d e r s  a p p r o p r i a t e .

T h o u g h  t h e  c r i m i n a l  c o d e  p r o v i d e d  f o r  n o n c r i m i n a l
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Sect-.ion 36. A S  12. 3 0 . 0 4 0 .  R e l e a s e  A f t e r  C o n v i c t i o n .

T h i s  a m e n d m e n t  m a k e s  c o n f o r m i n g  a m e n d m e n t s  in t h e  

s t a t u t e  p r o h i b i t i n g  b a i l  u p o n  c o n v i c t i o n  f o r  f o u r  s p e c i f i e d  

c r i m e s .  T h e  n a m e s  o f  t h e  f o u r  c r i m e s  h a v e  b e e n  c h a n g e d  t o  

r e f l e c t  t h e  c o r r e s p o n d i n g  n e w  n a m e s  f o r  t h e  c r i m e s  u n d e r  t h e  

C o d e .

S e c t i o n  37. A S  1 2 . 5 5 . 0 1 5 .  A u t h o r i z e d  S e n t e n c e s .

A S  1 2 . 5 5 . 0 1 5 ( b )  l i s t s  t h r e e  c i r c u m s t a n c e s  w h e n  a 

j u d g e  i s  r e q u i r e d  t o  i m p o s e  i m p r i s o n m e n t  i n s i t u a t i o n s  w h e r e  

a n o n i n c a r c e r a t i v e  a l t e r n a t i v e  is n o t  o t h e r w i s e  p r e c l u d e d .

B e c a u s e  t h e  p r e s u m p t i v e  s e n t e n c i n g  s c h e m e  w i l l  u s u a l l y  

r e q u i r e  t h e  i m p o s i t i o n  o f  s o m e  p e r i o d  o f  i m p r i s o n m e n t  f o r  

r e p e a t  f e l o n s ,  a b s e n t  m i t i g a t i n g  f a c t o r s  o r  e x t r a o r d i n a r y  

c i r c u m s t a n c e s ,  t h i s  s e c t i o n  is o f  p a r t i c u l a r  i m p o r t a n c e  in 

t h e  s e n t e n c i n g  o f  m i s d e m e a n a n t s  a n d  f i r s t  ti a f e l o n s .

T h o  a m e n d m e n t  c h a n g e s  p a r a g r a p h  (3) t o  m o r o  n a r r o w l y  

d e f i n e  t h e  c i r c u m a t a n c e s  w h e n  i m p r i a o n m e n t  in r e q u i r e d .  T h e  

a m e n d m e n t  a d d r e s s e s  t h e  s p e c i f i c  c o n c e r n s  e x p r e s s e d  b y  t h e  

A d v i n o r y  C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s  

a n d  o l i m i n a » " B  t h e  p o s s i b i l i t y  t h a t  i m p r i s o n m e n t  w i l l  b e  

r e q u i r e d  w h e n e v e r  a c o u r t  o n  a s i n g l e  o c c a s i o n  in the  p a s t  

h a s  i m p o s e d  a s e n t e n c e  o f  l e s s e r  s e v e r i t y  o n  t h e  d e f e n d a n t .

T h e  a m e n d m e n t  a d d i t i o n a l l y  c o n f o r m s  t h i s  p r o v i s i o n  t o t h e  

u n d e r l y i n g  l e g i s l a t i v e  i n t e n t  t h a t  a c c o m p a n i e d  e n a c t m e n t  o f 

p r e s u m p t i v e  sentencin-i.
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S e c t i o n  38. A S  1 2 . 5 5 . 0 4 5 .  R e s t i t u t i o n .

A s  p r e s e n t l y  d r a f t e d ,  t h e  c o d e  r e q u i r e s  t h a t  

b e f o r e  a c o u r t  m a y  o r d e r  r e s t i t u t i o n  t h e  v i c t i m  o f  t h e  c r i m e  

m u s t  b e  n o t i f i e d .  S e v e r a l  j u d g e s  h a v e  c r i t i c i z e d  t h i s  

p r o v i s i o n  a s  u n d u l y  b u r d e n s o m e  s i n c e  i n  m a n y  c a s e s  t h e  

l o c a t i o n  o f  t h e  v i c t i m  w i l l  n o t  b e  k n o w n  b y  t h e  c o u r t .  T h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  n e c e s s i t y  o f  n o t i f y i n g  t h a  v i c t i m  

e v e r y  t i m e  r e s t i t u t i o n  i s o r d e r e d .  W h i l e  n o t i f i c a t i o n  w i l l  

o c c u r  a s  a m a t t e r  o f  c o u r s e  i n m o s t  c a s e s ,  t h e  f a i l u r e  t o  

p r o v i d e  n o t i f i c a t i o n  s h o u l d  n o t  p r e v e n t  t h e  c o u r t  f r o m  

i m p o s i n g  a  s e n t e n c e  o f  r e s t i t u t i o n .

S e c t i o n  39.- A S  1 2 . 5 5 . 1 5 5 ( c ) ( 8 ) .  M o d i f i c a t i o n  o f  A g g r a v a t i n g

l a c t o r .

In r e s p o n s e  t o  a f u r t h e r  s u g g e s t i o n  b y  t h e  A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  t r a c t i c e s ,  t h i s  

a m e n d m e n t  m o r o  n a r r o w l y  d e s c r i b e s  t h e  a g g r a v a t i n g  f a c t o r  

t h a t  t h e  d e f e n d a n t  h a s  a p r i o r  c r  m l n a l  h i s t o . • o f  a s s a u l t i v e  

b e h a v i o r .  I n c l u d i n g  m i s d o m i  a n o r  c o n v i c t i o n s .

S e c t i o n  40. A S  1 2 . 5 5 . 1 5 5 ( c ) .  A g g r a v a t i n g  F a c t o r s  A d d e d .

T h i s  a m e n d m e n t  a d d s  f o u r  a g g r a v a t i n g  f a c t o r s  t h a t  

a j u d g e  m a v  c o n s i d e r  in i m p o a i n g  a p r e s u m p t i v e  s e n t e n c o .

T h o  f i r s t  t r e a t s  t h e  p r e s e n c e  O f  t h r e e  o r  m o r e  p r i o r  f e l o n y  

c o n v i c t i o n s  u a  a n  a g g r a v a t i n g  f a c t o r .  T h i n  a m e n d m e n t  jn 

r e q u i r e d  s i n c e  t h e  C o d e  r e c o g n i z e s  t h at  t w o  o r  m o r o  p r i o r
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f e l o n y  c o n v i c t i o n s  w i l l  p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  

s e r i o u s  c a t e g o r y  f o r  p u r p o s e s  o f  p r e s u m p t i v e  s e n t e n c i n g .

H o w e v e r ,  n o  p r o v i s i o n  s p e c i f i c a l l y  a l l o w s  t h o  j u d g e  to 

c o n s i d e r  t h e  f a c t  t h a t  t h e  d e f e n d a n t  m a y  h a v e ,  f o r  e x a m p l e ,  

si p r i o r  f e l o n i e s  a s  o p p o s e d  t o  o n l y  t wo.  T h i s  a m e n d m e - t  

a l l o w s  t h e  j u d g e  t o  c o n s i d e r  p r i o r  f e l o n i e s  b e y o n d  t h o s e  

n e c e s s a r y  tr p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  s e r i o u s  c a t e g o r y  

o f  p r e s u m p t i v e  s e n t e n c i n g  a s  a n  a g g r a v a t i n g  f a c t o r .

T h e  s e c o n d  a n d  t h i r d  a d d i t i o n a l  f a c t o r s  a r e  i n t e n d e d  

t o  b e  a p p l i c a b l e  in t h e  s e n t e n c i n g  o f  " w h i t e - c o l l a r "  c r i m i n a l s .  

T h e s e  i n c l u d e  t h -  f a c t  t h a t  t h e  d e f e n d a n t  i n t e n d e d  t o  o b t a i n  

s u b s t a n t i a l  g a i n  u n d e r  c i r c u m s t a n c e s  w h e r e  t h e  r i s k  o f  

p r o s e c u t i o n  a n d  s u b s e q u e n t  p u n i s h m e n t  w e r e  m i n i m a l  a n d  t h e  

f a c t  t h a t  a d e f e n d a n t ' s  c r i m e  w a s  p a r t  o f  a c o n t i n u i n g  

s e r i e s  o f  offense:, in f u t h e r a n c e  o f  a n  i l l e g a l  b u s i n e s s  f r o m  

w h i c h  t h e  d e f e n d a n t  d e r i v e s  s u b s t a n t i a l  i n c o m e .

T h e  f o u r t h  a d d i t i o n a l  a g g r a v a t i n g  f a c t o r  is a p p l i­

c a b l e  t o  c r i m e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e .  I t s  s c o p e  is 

r e s t r i c t e d  t o  c r i m e s  a g a i n s t  t h e  p e r s o n  (AS 1 1 .4 1 ) d i r e c t e d  

a g a i n s t  a s p o u s e ,  a f o r m e r  s p o u s e  o r  a m e m b e r  o f  t h a  s o c i a l  

u n i t  c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  in t h e  n a m e  d w e l l i n g  

a s  t h e  i' f o n d a n t .  I t s  a d d i t i o n  r e f l e c t s  a l e g i s l a t i v e  

d e t e r m i n a t i o n  t h a t  c r i m e s  a g a i n s t  t h e  p e r s o n  i n v o l v i n q  

d o m e s t i c  v i o l e n c e  r e p r e s e n t  o n e  o f  t h o  m o r e  s e r i o u s  c r i m i n a l  

J u s t i c e  p r o b l e m s  in A l a s k a .
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S e c t i o n  41. A S  1 2 . 5 5 . 1 5 5  ( d ! . M i t i g a t i n g  F a c t o r  A d d e d .

T h i s  s e c t i o n  a d d s  a n  a d d i t i o n a l  f a c t o r  t h a t  c a n  b e  

u s e d  t o  r e d u c e  a p r e s u m p t i v e  s e n t e n c e .  T h i s  m i t i g a t i n g  

f a c t o r  a l l o w s  t h e  j u d g e  t o  c o n s i d e r  t h a t  t h e  a g q r e g a t e  haj.m 

c a u s e d  b y  t h e  d e f e n d a n t ' s  c r i m i n a l  c o n d u c t ,  i n c l u d i n g  h i s  

p r i o r  o f f e n s e s ,  w a s  c o n s i s t e n t l y  m i n o r  a n d  i n c o n s i s t e n t  w i t h  

a s u b s t a n t i a l  p e r i o d  o r  i m p r i s o n m e n t .  O n e  s i t u a t i o n  w h e r e  

t h i s  f a c t o r  m i g h t  b e  a p p l i c a b l e  is w h e n  t h e  d e f e n d a n t  h a s  

c o m m i t t e d  a n u m b e r  o f  f e l o n y  p r o p e r t y  o f f e n s e s ,  s u c h  a s  

c h e c k  f o r g e r i e s ,  b u t  t h e y  a l l  i n v o l v e  r e l a t i v e l y  s m a l l  

a m o u n t s  o f  m o n e y .  T h i s  a m e n d m e n t  is a l s o  p r o p o s e d  in r e s p o n s e  

t o  t h e  s u g g e s t i o n s  a n d  r e c o m m e n d a t i o n s  o f  t h e  A d ”i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t . c e s .

S e c t i o n  42. A S  1 2 . 8 0 . 0 4 0 .  V i o l a t i o n s  a n d  I n f r a c t i o n s .

T h i n  a m e n d m e n t  s h o u l d  b e  c o n s i d e r e d  i n  c o n j u n c t i o n  

w i t h  s e c t i o n  34 o f  t h e  b i l l  d i s c u s s e d  s u p r a . It a l l o w s  

p e a c e  o f f i c e r s  t o  a r r e s t  i p e r s o n  f o r  a v i o l a t i o n  o r  a n  

i n f r a c t i o n  if t h e  p e r s o n  r t f u s e s  t o  i d e n t i f y  h i m s e l f  o r  to 

a c c e p t  a c i t a t i o n .

S e c t i o n  43. A S  2 8 . 3 5 . 1 3 5 ( a )■ C o n f o r m i n g  A m e n d m e n t  t o  M o t o r

V e h i c l e  Law.

A S  2 8 . 3 ' j .  1 35(a ) d e a l s  w i t h  f a l s e  s t a t e m e n t s  o n  

f o r m s  r e q u i r e d  u n d e r  T i t l e  28. T h e  p e n a l t y  f o r  t h i s  c o n d u c t
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h a s  b e e n  c l a s s i f i e d  a s  u n s w o r n  f a l s i f i c a t i o n ,  r a t h e r  t h a n  

p e r j u r y ,  s i n c e  t h e  s t a t e m e n t s  r e f e r r e d  t o  u n d e r  A S  2 8 . 3 5 . 1 3 5 ( a )  

w i l l  i n c l u d e  s t a t e m e n t s  n o t  m a d e  u n d e r  o a t h .

S e c t i o n  <4. R e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( d ) ,  a n d  1 1 . 8 1 . 6 1 0 ( a ) .

T h i s  a m e n d m e n t  r e p e a l s  t w o  p r o v i s i o n s  i n  t h e  

c r i m i n a l  c o d e .  T h e  f i r s t  is A S  1 1 . 4 1 . 1 1 5 ( d )  w h i c h  p r o v i d e s  

t h a t  a n  u n r e a s o n a b l e  b u t  h o n e s t  b e l i e f  a s  to t h e  c i r c u m s t a n c e s  

g i v i n g  r i s e  t o  a d e f e n s e  o f  j u s t i f i c a t i o n  (e.g. , s e l f -  

d e f e n s e )  w i l l  m i t i g a t e  w h a t  w o u l d  o t h e r w i s e  b e  m u r d e r  to 

m a n s l a u g h t e r .  T h i s  s e c t i o n  w a s  n o t  rec > m m e n d o d  b y  t h e  

C r i m i n a l  C e d e  R e v i s i o n  C o m m i s s i o n  b u t  w a s  a d d e d  b y  t he 

l e g i s l a t u r e  s u b s e q u e n t  t o  a d i s c u s s i o n  d u r i n g  c o m m i t t e e  

c o n s i d e r a t i > n  t h a t  it c o r r e c t l y  s t a t e d  t h e  a p p l i c a b l e  l a w  in 

A l a s k a .

In a r e c e n t  d e c i s i o n ,  H o u s t o n  v. S t - t o , ______  P . 2d

 , Op. N o. 1 9 7 0  (Nov. 16, 197 9) t lie A l a s k a  S u p r e m e  C o u r t

n o t e d  t h a t  t h e  l a w  in e f f e c t  in A l a s k a  a t  t ho t i m e  d i d  n o t  

r e c o g n i z e  t h e  d e f e n s e  of u n r e a s o n a b l e  b e l i e f  a s t o  J u s t i f i c a t i o n .  

T h e  e f f e c t  o f  t h e  r e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( d )  is t o  m a k e  t h o  

C o d e  c o n s i s t e n t  w i t h  t h e  l a w  t h a t  e x i a t e d  p r i o r  t o  J a n u a r y  

1, ‘''0 a n d  t o  p r o v i d e  t h a t  o n l y  r e a s o n a b l e  b o l i e f s  a n t o

t he r i g h t  o f  j u s t i f i c a t i o n  w i l l  e x c u s e  w h at  w o u l d  o t h e r w i s e  

b e  a  m u r d e r .  N o t o  a l s o  t h a t  a c o n f o r m i n g  a m o n d m o n t  lias a l s o  

lioun m a d e  in sec . 1 o f  t h o  b i l l  r e f l e c t i n g  t h e  e l i m i n a t i o n  

o f  A S  1 1 . 4 1 . 1 1 5 ( d ) .
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T h e  s e c o n d  a m e n d m e n t  r e p e a l s  A S  1 1 . 8 1 . 6 1 0  (a) 

w h i c h  p r o v i d e s  t h a t  t h e  u s e  o f  o n e  c u l p a b l e  m e n t a l  s t a t e  in 

a s t a t u t e  r e b u t a b l y  p r e s u m e s  t h a t  t h e  m e n t a l  s t a t e  a p p l i e s  

t o  a l l  e l e m e n t s  o f  t h e  c r i m e .  T h i s  r u l e  is i n a p p r o p r i a t e l y  

b r o a d  a n d  i g n o r e s  t he f a c t  t h a t ,  b y  d e f i n i t i o n ,  p a r t i c u l a r  

m e n t a l  s t a t e s  o n l y  a p p l y  t o  p a r t i c u l a r  e l e m e n t s  o f  a c r i m e .  

P o r  e x a m p l e ,  " i n t e n t i o n a l l y” o n l y  a p p l i e s  t o  e l e m e n t s  o f 

c r i m e s  t h a t  c a n  b e  c l a s s i f i e d  a s  " r e s u l t s "  a s  o p p o s e d  to 

" c i r c u m s t a n c e s "  o r  " c o n d u c t "  t o  w h i c h  t h e  c u l p a b l e  m e n t a l  

" k n o w i n g l y "  a p p l i e s .  B e c a u s e  o f  t h e  r e q u i r e m e n t  s e t  f o r t h  

in A S  1 1 . 8 1 . 6 0 0 ( b )  ( S e c t i o n  27) t h a t  o r d i n a r i l y  o n l y  o n e  

c u l p a b l e  m e n t a l  s t a t e  is r e q u i r e d  to b e  e s t a b l i s h e d  f or e a c h  

c r i m e ,  t h i s  s e c t i o n  is s u p e r f l u o u s  a n d  m i s l e a d i n g .
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r epor t s  1 t back w i t h  the f o l l o w i n g  recommendat i ons:

[ ] do pass [ ] do not pass

[ ] ao pass w i t h  a t t ached amendments(s )
] same t i t l e

[ ) r ep l a c e  w i t h  CS for  _________ / ______________________ [ j new t i t l e

and recommends

[ ] AND a t t aches  a "Le t t e r  of  I n t e n t "  ( ] New F i s c a l  Note

[ ] repor t s  i t  back w i t h ou t  recommendat i on

[ ] r e f e r r ed  to t h e ____________________________________ Commi t tee

MEMBERS SIGNING • MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

—

— >— *

CHAIRMAN
S 60 ( R e v .  12/78)



BILL ANALYSIS

ASSIGNMENT DATE. 

U N  ASSIGNED______

D E P A R T M E N T SPONSOR (PRINCIPAL) BILL NO.

Public Safety Sen.' Sumner SB 514
D E P A R T M E N T  POSITION

Support
DIVISION DIRECTOR

Col. Fred Woldstad $ 0  DATE
E U l  3/11/80

G O V E R N O R’S OFFICE USE

□ POSITION N O T E D  

BY:

□ POSITION APPROVED 

DATE:

□ POSITION DISAPPROVED

SUMMARY

(1) R E L A T E D  BILLS (SIMILAR O R  CONFLICTING)

(2) O T H E R  AGENCIES A F F E C T E D  B Y  BILL

(2) b. ORGANIZATIONAL OPPOSITION T O  BILL 

 

(2) a. ORGANIZATIONAL SUPPORT F O R  BILL

(3) P R O G R A M  EFFEC1SOF BILL

(4) FISCAL IMPACT: O  N O N E □ FISCAL ANALYSIS ATTACHED

(S) A M E N D M E N T S  PROPOSED:

(6) C O M M E N T S

In add ition  to  the penalty p rovdcd, on cl *v ic tion  o f an act defined in  (a)(2) or
(a)(3) o f th is  section, there should be a fo r fe itu re  clause. "Upon conviction  or 
upon judgement o f the court having ju r is d ic t io n , dogs, equipment, veh ic les, money, 
and paraphenalia used in  or possessed fo r tra in in g , staging, or promoting c ru e lty  
to  animals under (a )(2 ), (a)(3) o f th is  section sha ll be fo rfe ite d  to the S ta te".



JAY 5. HAMMOND, GOVERNOR

P O U C H  K C  -  S T A T E  C A P I T O L  

CRIMINAL DIVISION J U N E A U ,  A L A S K A  9 9 8 1 1

D E P A I I T M E X T  O F  L A W

M arch  1 8 , 1980

The H o n o ra b le  R o b e rt H. Z ie g le r ,  S r .
A la s k a  S ta te  S e na te  
P o u c h  V
Ju n e a u , A la s k a  99811

Re: SB 514

Dear S e n a to r  Z ie g le r :

A t a r e r e n t  h e a r in g  b e fo r e  th e  S e na te  J u d ic ia r y  Com­
m it t e e  you  re q u e s te d  th e  D e p a rtm e n t o f  Law t o  d r a f t  a 
p ro p o se d  c o m m itte e  s u b s t i t u t e  f o r  SB 514 , an a c t  am end ing  
th e  p e n a l ty  p r o v is io n s  f o r  c r u e l t y  t o  a n im a ls .

To a d d re s s  th e  c o m m it te e 's  c o n c e rn s ,  i t  was n e c e s s a ry  
t o  s e p a ra te  th e  c o n d u c t o f  c r u e l t y  t o  a n im a ls  fro m  th e  
c o n d u c t o f  p ro m o t in g  an e x h ib i t i o n  o f  f i g h t i n g  a n im a ls .  Two 
s e p a ra te  c r im e s  t h e r e fo r e  a p p e a r in  th e  e n c lo s e d  p ro p o se d  
c o m m itte e  s u b s t i t u t e .  The p ro p o s e d  c o m m itte e  s u b s t i t u t e  
makes th e  f o l lo w in g  tw o  changes re g a r d in g  th e  p e n a l t y  s t r u c ­
t u r e  o f  th e  b i l l :

1 . The p e n a l ty  f o r  P ro m o tin g  an E x h ib i t i o n  
o f  F ig h t in g  A n im a ls  i s  made a c la s s  C 
f e lo r . v .  T h is  d i f f e r s  fro m  th e  c u r r e n t  
c l a s s i f i c a t i o n  o f  t h i s  c o n d u c t as a c la s s  
A m isdem eanor and th e  c l a s s i f i c a t i o n  in  
th e  o r i g i n a l  v e r s io n  o f  th e  b i l l  as a 
c la s s  B f e lo n y .

2 . W h ile  a p e rs o n  who a t te n d s  an e x h ib i t i o n  
o f  f i g h t i n g  a n im a ls  i s  g u i l t y  o f  th e  
o f fe n s e  o f  P ro m o tin g  an E x h ib i t io n  o f  
F ig h t in g  A n im a ls ,  th e  p e n a l ty  f o r  t h i s  
c o n d u c t i s  a v i o l a t i o n ,  p u n is h a b le  by a 
maximum $300 f i n e  f o r  th e  f i r s t  o f fe n s e  i  
and a c la s s  B m isdem eanor f o r  second
and s u b s e q u e n t o f f e n s e s .  T h is  p e n a l ty  
s t r u c t u r e  d i f f e r s  fro m  th e  c u r r e n t



The Honorable Robert H. Ziegler, Sr.
Page 2

c l a s s i f i c a t i o n  o f  th e  c o n d u c t as a c la s s  
A m isdem eanor and th e  o r i g i n a l  v e r s io n  o f  
th e  b i l l  w h ic h  c l a s s i f i e d  th e  c o n d u c t as 
a c la s s  B f e lo n y .

I n  a d d i t io n  t o  th e s e  tw o  c h a n g e s , a s e p a ra te  p r o v is io n  
has been added t o  AS 1 1 .6 1 .1 4 5  w h ic h  a u th o r iz e s  f o r f e i t u r e  
o f  ite m s  t h a t  a re  used  t o  f a c i l i t a t e  u.he c r im e  o f  P ro m o tin g  
an E x h ib i t i o n  o f  F ig h t in g  A n im a ls .  T h is  p r o v is io n  was added 
p u rs u a n t t o  a re q u e s te d  by th e  D e p a rtm e n t o f  P u b l ic  S a fe ty  
t h a t  was fo rw a rd e d  t o  y o u r  c o m m itte e .

If w e  can be of further a s s i s t a n c e  to y o u  on this 
matter, p l e a s e  let us k n o w  at y o u r  e a r l i e s t  convenience.

V e ry  t r u l y  y o u rs

A V R U M  M. GROSS 
AT T O R N E Y  G E N E R A L

DANIEL  W. H I C K E Y

A s s i s t a n t  A t t o r n e y  General

BJS:gm



AS 1 1 .6 1 .1 4 0  

CRUELTY TO ANIMALS

N E W  C R I M I N A L  C O D E

S ec. 1 1 .6 1 .1 4 0 .  CRUELTY TO ANIMALS. (a ) A p e rs o n  

co m m its  th e  c r im e  o f  c r u e l t y  to  a n im a ls  i f ,  e x c e p t  as 

a u th o r iz e d  by la w ,  he

(1 ) i n t e n t i o n a l l y  i n f l i c t s  s e v e re  and p ro lo n g e d  

p h y s ic a l  p a in  o r  s u f f e r in g  on an tm a l;

(2 ) ow ns, p o s s e s s e s , k e e p s , o r  t r a in s  an 

a n im a l w i t h  i n t e n t  t h a t  i t  be engaged in  an e x h ib i t i o n  o f  

f i g h t i n g  a n im a ls ;  o r

(3 ) i n s t i g a t e s ,  p ro m o te s , a t te n d s  o r  has a 

p e c u n ia ry  i n t e r e s t  i n  an e x h ib i t i o n  o f  f i g h t i n g  a n im a ls .

(b ) I t  i s  a d e fe n s e  to  a p ro s e c u t io n  u n d e r t h i s

s e c t io n  t h a t  th e  c o n d u c t o f  th e  d e fe n d a n *

(1 ) co n fo rm e d  to  a c c e p te d  v e t e r in a r y  p r a c t i c e ;

(2 ) was p a r t  o f  s c i e n t i f i c  re s e a rc h  g o v e rn e d  

by  a c c e p te d  s ta n d a rd s ;  o r

(3 ) was n e c e s s a r i ly  in c id e n t  t o  la w f u l  h u n t in g  

o r  t r a p p in g  a c t i v i t i e s .

(c ) As used in  t h i s  s e c t io n ,  " a n im a l"  means a v e r t e ­

b r a te  l i v i n g  c r e a tu r e  n o t  a human b e in g ,  b u t  does i o t  in c lu d e

f i s h .

(d) C r u e l t y  to animals is a class A misdemeanor.

P R I O R  C R I M I N A L  CODE

S ec. 1 1 .4 0 .4 8 0 .  CRUELTY TO ANIMALS. A p e rs o n  who 
c r u e l l y  b e a ts  o r  t o r t u r e s  o r  o th e rw is e  m a l t r e a t s  o r  n e g le c ts
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an a n im a l,  w h e th e r  i t  b e lo n g s  t o  h im s e l f  o r  t o  a n o th e r ,  upon 
c o n v ic t io n ,  i s  p u n is h a b le  by im p r is o n m e n t i n  a j a i l  f o r  n o t  
le s s  th a n  10 d a ys  n o r  m ore th a n  30 d a y s , o r  b y  a f i n e  
o f  n o t  le s s  th a n  $5 n o r  m ore th a n  $50 .

See a ls o  fo rm e r  AS 1 1 .4 0 .4 9 0 ,  P e n a l t ie s  f o r  c r u e l t y  t o  
d o m e s tic  a n im a ls ;  AS 1 1 .4 0 .5 0 0 ,  A b a n d o n in g  d is a b le d  
a n im a ls  t o  d ie ;  AS 1 1 .4 0 .5 1 0 ,  Use o f  l i v e  b i r d s  as t a r g e t s ;
AS 1 1 .4 0 .5 2 0 ,  F ig h t in g  o r  b a i t i n g  a n im a ls  o r  c r e a tu r e s  and 
r e la t e d  o f fe n s e s ;  AS 1 1 .4 0 .5 3 0 ,  M a in ta in in g  k e n n e l o r  p e t  
shop  i n  u n s a n i ta r y  o r  inhum ane m an ne r.

COMMENTARY

From  S e n a te  J o u r n a l ,  9 8 -9 9 ;

The Code c l a s s i f i e s  as an A m isdem eanor th e  i n t e n t i o n a l  
i n f l i c t i o n  o f  " s e v e re  and p ro lo n g e d  p h y s ic a l  p a in  o r  s u f f e r in g  
on an a n im a l . "  "A n im a l"  i s  d e f in e d  in  s u b s e c t io n  (c ) t o  
e x c lu d e  human b e in g s ,  f i s h  and n o n v e r te b r a te s .  I f  th e  a n im a l 
i s  s im p ly  k i l l e d  w i t h o u t  th e  c o n s e n t o f  th e  ow ner ^nd  w i t h o u t  
th e  d e fe n d a n t  i n f l i c t i n g  s e v e re  p a in ,  th e  c o n d u c t con ­
s t i t u t e  c r im in a l  m is c h ie f  u n d e r AS 1 1 .4 6 .4 8 2 -4 8 6 .

S u b s e c t io n  (b ) p r o v id e s  t h a t  i t  i s  a d e fe n s e  t h a t  th e  
c o n d u c t c o n fo rm e d  t o  a c c e p te d  v e t e r in a r y  p r a c t ic e  o r  was 
p a r t  o f  s c i e n t i f i c  re s e a rc h  g o ve rn e d  by a c c e p te d  s ta n d a rd s .
The a d d i t i o n a l  g r a n t in g  o f  th e  d e fe n s e  when th e  c o n d u c t i s  
n e c e s s a r i ly  in c id e n t  t o  la w f u l  h u n t in g  o r  t r a p p in g  
a c t i v i t i e s  a v o id s  u n n e c e s s a ry  o v e r la p  and p o t e n t i a l  c o n f l i c t  
w i t h  r u ie s  and r e g u la t io n s  e s ta b l is h e d  by th e  B o a rd  o f  
F is h  and Game.

S u b s e c t io n s  ( a ) (2)  & (3)  s u b s t a n t i a l l y  r e s t a t e  e x i s t i n g  
AS 1 1 .4 0 .5 2 0 .  U nder s u b s e c t io n  ( 3 ) ,  as u n d e r e x i s t i n g  la w , 
p e rs o n s  who a t te n d  e x h ib i t i o n s  o f  f i g h t i n g  a n im a ls  a re  h e ld  
t o  be e q u a l ly  c u lp a b le  as p e rs o n s  who o rg a n iz e  su ch  c o n d u c t .

See a ls o  TD V , 9 0 -9 1 .

CROSS REFERENCES

D e f i n i t i o n  o f  " la w " ,  " d e fe n s e " ,  "p o s s e s s ” -  
AS 1 1 .8 1 .9 0 0 (b )

D e f i n i t i o n  o f  " i n t e n t i o n a l l y "  -  AS 1 1 .8 1 .9 0 0 (a )
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J U N E A U .  A LA SKA

MESSAGE TO THE SENATE DATE May 1 9 » 1980

MR. PRESIDENT:

The House has passed CSSB 514 (amending the  c r im in a l  p ro v is io n s  

r e la t in g  to  c r u e l t y  to  a n im a ls  and e s ta b l is h in g  the  c rim e  o f 

p rom o tin g  an e x h ib i t io n  o f  f ig h t in g  a n im a ls ; e f f  d a te ) w ith  

the  fo l lo w in g  amendment:

HCS CSSB 514amH
(amending the  c r im in a l  p ro v is io n s  r e la t in g  to  c r u e l t y  
to  an im a ls  and e s ta b l is h in g  the  c rim es o f  p ro m o tin g  
an e x h ib i t io n  o f  f ig h t in g  a n im a ls , and fo r  th e  d e s tru c ­
t io n  o f  an im a ls  by the  use o f  a decom pression chamber; 
e f f  d a te )

and i t  is  t ra n s m it te d  h e re w ith  f o r  c o n s id e ra t io n .

 I  A t
C h ie f  C le rk  o f  th e  House



O r i g i n a l  s p o r s o r :  R e s o u r c e s  C o m m i t t e e  O f f e r e d :  5/15/80
b y  R e q u e s t  R e f e r r e d :  R u l e s

I N  THE SENATE  BY THE J U D I C I A R Y  COMMITTEE

HOUSE CS FOR CS FOR SENATE  B I L L  NO.  514 am  H 

I N  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA  

ELEVENTH  L E G I S L A T U R E  - SECOND S E S S IO N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a m e n d i n g  t h e  c r i m i n a l  p r o v i s i o n s  r e l a t i n g  t o

c r u e l t y  t o  a n i m a l s  a n d  e s t a b l i s h i n g  t h e  c r i m e s  o f  p r o -
I1

m o t i n g  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s ,  a n d  f o r  t h e  

d e s t r u c t i o n  o f  a n i m a l s  b y  t h e  u s e  o f  a  d e c o m p r e s s i o n  

c h a m b e r ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE L E G I S L A T U R E  OF THE STATE  OF  ALASKA :

*  S e c t i o n  I .  AS 1 1 .61 .1 4 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  1 1 . t i l .  140. CRUELTY  TO A N IM A L S .  ( a )  A p e r s o n  c o m m i t s  t n e  

c r i m e  o f  c r u e l t y  t o  a n i m a l s  i f  h e

(1 )  i n t e n t i o n a l l y  i n f l i c t s  s e v e r e  a n d  p r o l o n g e d  p h y s i c a l  p a i n  

o r  s u f f e r i n g  o n  a n  a n i m a l ;

(2 )  r e c k l e s s l y  n e g l e c t s  a n  a n i m a l  a n d ,  a s  ^ a j r ^ s u l t  o f  t h a t  

n e g l e c t ,  t h e  p e r s o n  c a u s e s  s e v e r e  p a i n  o r  s u f f e r i n g  t o  t h e  a n i m a l ;  o r

^ ( 3) k i l l s  a n  a n i m a l  b y  t h e  u s e  o f  a  d e c o m p r e s s i o n  c h a m b e r .  ^  

J 1  ' ( b )  I t  i s  a  d e f e n s e  t o  a  p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n  t h a t  t h e  

c o n d u c t  o f  t h e  d e f e n d a n t

(1 )  c o n f o r m e d  t o  a c c e p t e d  v e t e r i n a r y  p r a c t i c e ;

(2 )  w a s  p a r t  o f  s c i e n t i f i c  r e s e a r c h  g o v e r n e d  b y  a c c e p t e d  

s t a n d a r d s ;  o r

(3 )  w a s  n e c e s s a r i l y  i n c i d e n t  t o  l a w f u l  h u n t i n g  o r  t r a p p i n g  

a c t l v l t i e s .

( c )  I n  t h  s  s e c t i o n ,  " a n i m a l "  m e a n s  a  v e r t e b r a t e  l i v i n g  c r e a t u r e  

n o t  a  h u m a n  b e i n g ,  b u t  d o e s  n o t  i n c l u d e  f i s h .

( d )  C r u e l t y  t o  a n i m a l s  i s  a  c l a s s  A m i s d e m e a n o r .

- I -  I ICS CSSB  514 am  H
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*  S e c .  2 .  AS 11 .61  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 1 .6 1 .1 4 5 .  PROMOTING AN E X H I B I T I O N  OF  F I G H T I N G  A N IM A L S .  ( a )  

A p e r s o n  c o m m i t s  t h e  c r i m e  o f  p r o m o t i n g  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i ­

m a l s  i f  h e

(1 )  o w n s , p o s s e s s e s ,  k e e p s ,  o r  t r a i n s  a n  a n i m a l  w i t h  i n t e n t

t h a t  i t  b e  e n g a g e d  i n  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s ;

(2 )  i n s t i g a t e s ,  p r o m o t e s  o r  h a s  a  p e c u n i a r y  i n t e r e s t  i n  a n

e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s ;  o r

(3 )  a t t e n d s  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s .  ^  >—n

( b )  T h e  a n i m a l s ,  e q u i p m e n t ,  v e h i c l e s ,  m o n e y  a n d  o t h e r  i t e m s  u s e d
*

b y  a  p e r s o n  i n  a  v i o l a t i o n  o f  ( a ) ( 1 )  o r  (2 )  o f  t h i s  s e c t i o n  s h a l l  b e  

f o r f e i t e d  t o  t h e  s t a t e  i f  t h e  p e r s o n  i s  c o n v i c t e d  o f  a n  o f f e n s e  u n d e r  

t h i s  s e c t i o n .

( c )  I n  t h i s  s e c t i o n ,  " a n i m a l "  m e a n s  a  v e r t e b r a t e  l i v i n g  c r e a t u r e  

n o t  a  h u m a n  b e i n g ,  b u t  d o e s  n o t  i n c l u d e  f i s h .

( d )  P r o m o t i n g  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s

(1 )  u n d e r  ( a ) ( 1 )  o r  (2 )  o f  t h i s  s e c t i o n  i s  a  c l a s s  C f e l o n y ;

(2 )  u n d e r  ( a ) ( 3 )  o f  t h i s  s e c t i o n  i s  a  v i o l a t i o n  f o r  t h e  f i r s t

o f f e n s e  a n d  a c l a s s  B m i s d e m e a n o r  f o r  t h e  s e c o n d  a n d  e a c h  s u b s e q u e n t  

o f f e n s e .

*  S e c .  3. AS 03 .60  I s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  0 3 .6 0 .0 0 5 .  USE OF DECOMPRESS ION  CHAMBER P R O H IB I T E D .

L l i s  u n l a w f u l  f o r  a  v e t e r i n a r i a n  o r  o t h e r  p e r s o n  t o  d e s t r o y  a n  a n i m a l

b y  L h e  u s e  o f  a  d e c o m p r e s s i o n  c h a m b e r .

* S e c .  4 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  I n  a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . -  

0 7 0 ( c )  .

-2- HCS CSSB 514 am H



T r a n  © if m m &  
icon m i o p i a ™

POUCH Y STATE CAPITOL
JUNEAU. ALASKA 998II

907 465-3800

LEGISLATIVE AFFAIRS AGENCY

M E M O  R A N D U M M arch 24, 1980

SUBJECT: CSSB 514, r e la t in g  to  c r u e l t y  to  a n im a ls  
and d e f in in g  th e  c rim e  o f  p ro m o tin g  f ig h t in g  
a n im a ls

TO:

FROM:

S e n a to r R o b e rt H. Z ie g le r ,  S r. 
C hairm an, Senate J u d ic ia r y  Com m ittee 
A t tn :  Guy Van D oren,

John B. Chenow^th 
L e g is la t iv e  Cdunse

I  w ou ld  l i k e  to  e l im in a te  th e  two re fe re n c e s  to  "e x c e p t as 
a u th o r iz e d  by la w " a t  l in e s  12 and 27 o f  page I . "  W h ile  th e  
pFfrase in 'c u r r e n t  la w , th e  c r im in a l  code r e v is io n
commentary does n o t  in d ic a te  th e  e x c e p tio n s  th e  phrase  was 
in te n d e d  to  c o v e r, and I  can no t t h in k  o f  any, e i t h e r .  I f  
th e re  a re  a p p lic a b le  e x c e p tio n s ,  th e  b i l l  w ou ld  be b e t te r  
d ra f te d  i f  those  c o u ld  be s p e c i f i c a l l y  c i t e d  as re fe re n c e s ,  
i f  n e c e s s a ry , r a th e r  th a n  p ro v id in g  i n d e f in i t e  e x c e p tio n s  as 
in  th e  p re s e n t s ta tu te  and as p roposed  in  t h is  d r a f t .

As o u r c o n v e rs a t io n  co n c lu d e d , Guy, th e  f o r f e i t u r e  o f  a n im a ls  
and p ro p e r ty  c la u s e , AS 1 1 .6 1 .1 4 5 (b )  i s  l im i t e d  to  p o s t ­
c o n v ic t io n  s i t u a t io n s .

JBC: l j b

E n c l o s u r e
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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 514 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
ELEVENTH LEGISLATURE - SECOND SESSION

A BIT'
For an Act e n t i t le d :  "An Act amending the crim inal provisions re la t in g  to

c ru e lty  to animals and es tab lish ing  the crime c f 
promoting an exh ib it ion  of f igh t in g  animals\ and
providing fo r an e f fe c t iv e  date.*'

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.61.140 i s  repealed and re-enacted to read:

Sec. 11.61.140. CRUELTY TO ANIMALS. (a) A person commits the 
crime of c ru e lty  to animals i f  he in ten t io n a l ly  I n f l i c t s  severe and 
prolonged physical pain or su ffe r in g  on an animal.

(b) I t  i s  a defense to a prosecution under th is  section that the
conduct of the defendant

(1) conformed to accepted ve terinary p rac t ice j
(2) was part of s c ie n t i f i c  research governed by accepted 

standards) or
(3) was necessa r i ly  incident to lawful hunting or trapping 

a c t i v i t i e s .  .
A )(c) In th is  section , "animal" means a vertebrate l iv in g  *reature 

not a human being, but does not include f i s h .  m \ I
*  S . o t o(d) Cruelty to animals i s  a c lacs A misdemeanor. '  f

* Sec. 2. AS 11.61 is  amended by adding a new section to read: ,
Sec. 11.61.145. FROMOTIRG ‘AN EXHIBITION OF FIGHTING ANIMA I. (a)

A person commits the crime of promoting an exh ib it ion of f igh t in g  ani-
v.aI s  i f  he

i
(1) owns, possesses, keens, or tra in s an animal with in ten t

-1- CSSB 514



t h a t  i t  be engaged in  an e x h ib i t io n  o f  f ig h t in g  a n im a ls »

(2 ) in s t ig a te s ,  prom otes o r  has a p e c u n ia ry  in t e r e s t  in  an 

e x h ib i t io n  o f  f i g h t in g  a n im a ls j o r

(3 ) a tte n d s  an e x h ib i t io n  o f  f ig h t in g  a n im a ls .

(b ) Ths a n im a ls , equ ipm en t, v e h ic le s ,  money and o th e r  ite m s  used 

by a pe rson  in  a v io la t io n  o f  ( a ) ( 1 )  o r  (2 ) o f  t h is  s e c t io n  s h a l l  be 

f o r f e i t e d  to  th e  s ta te  i f  th e  person  is  c o n v ic te d  o f  an o ffe n s e  under 

t h is  s e c t io n .

(c )  In  t h is  s e c t io n ,  "a n im a l"  means a v e r te b ra te  l i v i n g  c re a tu re  

n o t a human b e in g , b u t does n o t in c lu d e  f i s h .  * *4  _

( r )  P rom o ting  an e x h ib i t io n  o f  f i g h t in g  an im a ls  ^

(1 ) under ( a ) ( 1 )  o r  (2 ) o f  t h is  s e c t io n  is  a c la s s  C fe lo n y j

(2 ) under ( a ) ( 3 )  o f  t h is  s e c t io n  is  a v io la t io n  f o r  th e  f i r s t

o ffe n s e  and a c la s s  £ m isdemeanor f o r  the  second and cuch subsequent
V  Jf /  ooo r 

o f fe n s e .  '

*  Sec, 3 . T h is  A c t ta ke s  e f f e c t  im m e d ia te ly  in  accordance  w ith  AS 0 1 .1 0 .-  

0 7 0 (c ) .

* *!

I I
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i  m  am fob i  prevention of chit io mm. i
ANIMAL CONTROL SHELTER 
3600 E. TUDOR ROAD 
ANCHORAGE, ALASKA 99507 
PHONE: 279 0578

SPCA STATE HEADQUARTERS 
P.O. BOX 776 

ANCHORAGE, ALASKA 99510 
PHONE: 279-9853

A p r i l  22, 1980

Sen. R o b e r t  H. Z iegler, Sr.
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Sen. Ziegler,

T h a n k  y o u  for y o u r  s u p p o r t  of the dog f i g h t i n g  b i l l  a n d  
p a s s a g e  of SB 514.

We n o w  u r g e  y o u  to p l e a s e ,  p l e a s e ,  h e l p  to g e t  the bill 
o u t  of the H o u s e  J u d i c i a r y  C o m m i t t e e  a n d  o n  to the H o u s e  
f l o o r  for a vote.

We h a v e  e n c l o s e d  a b r o c h u r e  th a t  m a y  be of i n t e r e s t  to 
y o u  a n d  as y o u  m a y  n o t e  in r e a d i n g  it, S B  514 is c o m p a r a b l e  
to the e f f e c t i v e  C a l i f o r n i a  law.

A q a i n  t h a n k  y o u  for youi fine sup p o r t .

S i n c e r e l y ,

J e n i h e  B r o w n  
A l a s k a  S . P . C . A .

A p r i l  30, 1980

I  sh o t my b o l t  when I  pushed the  b i l l  th ro u g h  the  Senate. 
C h a rle s  P a r r ,  Chairman o f  the  House J u d ic ia r y  Com m ittee, 
and I  d o n 't  a lw ays see eye to  eye. I  suggest you have 
members o f  yo u r s o c ie ty  who l i v e  in  the  F a irb a n ks  a rea  g e t 
in  touch  w ith  R e p re s e n ta tiv e  P a r r ;  he p ro b a b ly  w o u ld n 't  pay 
to o  much a t te n t io n  to  my re q u e s t.

"Kindness Uplifts The World"
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907 16S 3800

SUBJECT: CSSB 514, r e la t in g  to  c r u e l t y  to  an im a ls  
and d e f in in g  th e  c rim e  o f  p ro m o tin g  f ig h t in g  
an im a ls

TO:

FROM:

S ena to r R o be rt H. Z ie g le r ,  S r. 
Chairm an, Senate J u d ic ia r y  Com m ittee 
A t tn :  Guy Van D oren,

John B. Chenow<_ 
L e g i r la t iv e

I  w ould  l i k e  to  e lim in a te  th e  two re fe re n c e s  to  "e x c e p t as 
a u th o r iz e d  by la w " a t  l in e s  12 and 27 o f  page I T  W h ile  th e  
phrase i i T ’c u r re n t  la w , th e  c r im in a l  code r e v is io n
coramenta'-y does n o t in d ic a te  th e  e x c e p tio n s  the  phrase  was 
in te n d e d  to  c o v e r, and I  can no t t h in k  o f  any, e i t h e r .  I f  
th e re  a re  a p p lic a b le  e x c e p tio n s , th e  b i l l  w ou ld  be b e t te r  
d ra f te d  i f  those  c o u ld  be s p e c i f i c a l l y  c i t e d  as re fe re n c e s ,  
i f  n e c e s sa ry , r a th e r  than  p r o v id in g  in d e f in i t e  e x c e p tio n s  as 
in  the  p re s e n t s ta tu te  and as p roposed  in  t h is  d r a f t .

As o u r c o n v e rs a tio n  co n c lu d e d , Guy, th e  f o r f e i t u r e  o f  a n im a ls  
and p ro p e r ty  c la u s e , AS 1 1 .6 1 .1 4 5 (b ) is  l im i te d  to  p o s t ­
c o n v ic t io n  s i t u a t io n s .

JBC: l j b

E n c l o s e  . e



AS 1 1 . 6 1 . 1 4 0  

C RUELTY  TO AN IM ALS

NEW C R I M I N A L  CODE

S e c .  1 1 . 6 1 . 1 4 0 .  CRUELTY TO A N I M A L S .  ( a )  A p e r s o n  

c o m m i t s  t h e  c r i m e  o f  c r u e l t y  t o  a n i m a l s  i f ,  e x c e p t  a s  

a u t h o r i z e d  b y  l a w ,  h e

(1) i n t e n t i o n a l l y  i n f l i c t s  s e v e r e  a n d  p r o l o n g e d  

p h y s i c a l  p a i n  o r  s u f f e r i n g  o n  a n  a n i m a l ;

(2) o w n s ,  p o s s e s s e s ,  k e e p s ,  o r  t r a i n s  a n  

a n i m a l  w i t h  i n t e n t  t h a t  i t  b e  e n g a g e d  i n  a n  e x h i b i t i o n  o f  

f i g h t i n g  a n i m a l s ;  o r

(3) i n s t i g a t e s ,  p r o m o t e s ,  a t t e n d s  o r  h a s  a  

p e c u n i a r y  i n t e r e s t  i n  a n  e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s .

(b)  I t  i s  a  d e f e n s e  t o  a  p r o s e c u t i o n  u n d e r  t h i s  

s e c t i o n  t h a t  t h e  c o n d u c t  o f  t h e  d e f e n d a n t

(1) c o n f o r m e d  t o  a c c e p t e d  v e t e r i n a r y  p r a c t i c e ;

(2) w a s  p a r t  o f  s c i e n t i f i c  r e s e a r c h  g o v e r n e d  

b y  a c c e p t e d  s t a n d a r d s ;  o r

(3) w a s  n e c e s s a r i l y  i n c i d e n t  t o  l a w f u l  h u n t i n g  

o r  t r a p p i n g  a c t i v i t i e s .

( c )  A s  u s e d  i n  t h i s  s e c t i o n ,  " a n i m a l "  m e a n s  a  v e r t e ­

b r a t e  l i v i n g  c r e a t u r e  n o t  a  h u m a n  b e i n g ,  b u t  d o c s  n o t  i n c l u d e  

f i s h .

(d)  C r u e l t y  t o  a n i m a l s  i s  a  c l a s s  A m i s d e m e a n o r .

P R I O R  C R I M I N A L  CODE

S e c .  1 1 . 4 0 . 4 8 0 .  C RUELTY  TO A N IM A L S .  A p e r s o n  w h o  
c r u e l l y  b e a t s  o r  t o r t u r e s  o r  o t h e r w i s e  m a l t r e a t s  o r  n e g l e c t B
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an a n im a l, w h e th e r i t  b e lo n g s  to  h im s e lf  o r  to  a n o th e r , upon 
c o n v ic t io n ,  i s  p u n is h a b le  by im p riso n m e n t in  a j a i l  f o r  n o t 
le s s  th a n  10 days n o r more th a n  30 d ays , o r  by a f in e  
o f  n o t le s s  th a n  $5 n o r more th a n  $50.

See a ls o  fo rm e r AS 1 1 .4 0 .4 9 0 , P e n a lt ie s  f o r  c r u e l t y  to  
d o m e s tic  a n im a ls ; AS 1 1 .4 0 .5 0 0 , Abandoning d is a b le d  
a n im a ls  to  d ie ;  AS 1 1 .4 0 .5 1 0 , Use o f  l i v e  b ir d s  as ta r g e ts ;
AS 1 1 .4 0 .5 2 0 , F ig h t in g  o r  b a i t in g  a n im a ls  o r  c re a tu re s  and 
r e la te d  o f fe n s e s ;  AS 1 1 .4 0 .5 3 0 , M a in ta in in g  ke n n e l o r  p e t  
shop in  u n s a n ita ry  o r  inhumane manner.

COMMENTARY

From Senate  J o u rn a l,  9 8 -9 9 :

The Code c la s s i f i e s  as an A m isdemeanor th e  in t e n t io n a l  
i n f l i c t i o n  o f  "s e v e re  and p ro lo n g e d  p h y s ic a l p a in  o r  s u f fe r in g  
on an a n im a l. "  "A n im a l"  i s  d e f in e d  in  s u b s e c tio n  (c) to  
e x c lu d e  human b e in g s , f i s h  and n o n v e r te b ra te s . I f  th e  a n im a l 
i s  s im p ly  k i l l e d  w ith o u t  th e  con se n t o f  th e  owner and w ith o u t  
th e  d e fe n d a n t i n f l i c t i n g  seve re  p a in ,  the  conduct w i l l  con­
s t i t u t e  c r im in a l  m is c h ie f  under AS 1 1 .4 6 .4 8 2 -4 8 6 .

S u b s e c tio n  (b) p ro v id e s  th a t  i t  i s  a de fense  th a t  th e  
c o n d u c t con form ed to  accep ted  v e te r in a r y  p r a c t ic e  o r  was 
p a r t  o f  s c i e n t i f i c  re s e a rc h  governed  by accep ted  s ta n d a rd s .
The a d d i t io n a l  g ra n t in g  o f  th e  d e fen se  when th e  con du c t is  
n e c e s s a r i ly  in c id e n t  to  la w fu l  h u n tin g  o r  t ra p p in g  
a c t i v i t i e s  a v o id s  unnecessa ry  o v e r la p  and p o t e n t ia l  c o n f l i c t  
w i th  r u le s  and r e g u la t io n s  e s ta b lis h e d  by th e  Board o f  
F is h  and Game.

S u b s e c tio n s  ( a ) (2) & (3) s u b s ta n t ia l ly  r e s ta te  e x is t in g  
AS 1 1 .4 0 .5 2 0 . Under s u b s e c tio n  (3 ) ,  as under e x is t in g  la w , 
p e rson s  who a tte n d  e x h ib i t io n s  o f  f ig h t in g  a n im a ls  a re  h e ld  
to  be e q u a l ly  c u lp a b le  as pe rsons who o rg a n iz e  such c o n d u c t.

See a ls o  TD V, 9 0 -91 .

CROSS REFERENCES

D e f in i t io n  o f  " la w " ,  "d e fe n s e " ,  "p osse ss" -  
AS 1 1 .8 1 .9 0 0 (b )

D e f in i t io n  o f  " i n t e n t io n a l l y "  -  AS 1 1 .8 1 .9 0 0 (a )
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SUBJECT:

TO:

FROM:

CSSB 514, r e la t in g  to  c r u e l t y  to  an im a ls  
and d e f in in g  th e  c rim e  o f  p rom o tin g  f ig h t in g  
an im a ls

S ena to r R obe rt H. Z ie g le r ,  S r.
Chairm an, Senate J u d ic ia r y  Committee 
A t tn :  Guy Van Doren,

John B. Chenoweth 
L e g is la t iv e  Counsel,

I  w ould  l i k e  to  e lim in a te  the  two re fe re n c e s  to  "e x c e p t as_ 
a u th o r iz e d  by la w " a t  l in e s  12 and 27 o f  page l . _ W h ile  the  
pFTr'ase dpp&SPs in  'c u r re n t  la w , th e  c r im in a l code r e v is io n  
commentary does n o t in d ic a te  the  e x c e p tio n s  the  phrase was 
in te n d e d  to  c o v e r, and I  canno t th in k  o f  any, e i t h e r .  I f  
th e re  a re  a p p lic a b le  e x c e p tio n s , the  b i l l  would be b e t te r  
d ra f te d  i f  those  c o u ld  be s p e c i f i c a l ly  c i te d  as re fe re n c e s , 
i f  n e ce ssa ry , r a th e r  than  p ro v id in g  in d e f in i t e  e x c e p tio n s  as 
in  th e  p re s e n t s ta tu te  and as proposed in  t h is  d r a f t .

As o u r c o n v e rs a tio n  co n c lu d e d , Guy, the  f o r f e i t u r e  o f  an im a ls  
and p ro p e r ty  c la u s e , AS 1 1 .6 1 .1 4 5 (b ) is  l im i te d  t r  p o s t­
c o n v ic t io n  s i t u a t io n s .

JBC:1 j  b

E n c l o s u r e
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JAY S. HAMMOND, GOVERNOR

P O U C H  K C  -  S T A T E  C A P I T O L  

CRIMINAL DIVISION J U N E A U .  A L A S K A  998t i

D E P A R T M E N T  O F  L A W

March 18, 1980

T h e  H o n o r a b l e  R o b e r t  H. Z i e g l e r ,  Sr.
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 2 1

Re: SB 514

D e a r  S e n a t o r  Z i e g l e r :

At  a r e c e n t  h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m­
m i t t e e  y o u  r e q u e s t e d  t h e  D e p a r t m e n t  of L a w  to d r a f t  a 
p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  for S B  514, a n  act a m e n d i n g  
t h e  p e n a l t y  p r o v i s i o n s  for c r u e l t y  to a n i m a l s .

T o  a d d r e s s  the c o m m i t t e e ' s  c o n c e r n s ,  it w a s  n e c e s s a r y  
to s e p a r a t e  the c o n d u c t  o f  c r u e l t y  to a n i m a l s  f r o m  the 
c o n d u c t  of p r o m o t i n g  an e x h i b i t i o n  o f  f i g h t i n g  a n i m a l s .  T w o  
s e p a r a t e  c r i m e s  t h e r e f o r e  a p p e a r  in t h e  e n c l o s e d  p r o p o s e d  
c o m m i t t e e  s u b s t i t u t e .  T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
m a k e s  the f o l l o w i n g  t w o  c h a n g e s  r e g a r d i n g  t h e  p e n a l t y  s t r u c­
tur e  o f  the bill:

1. T h e  p e n a l t y  for P r o m o t i n g  an E x h i b i t i o n  
o f  F i g h t i n g  A n i m a l s  is m a d e  a c l a s s  C 
felony. T h i s  d i f f e r s  f r o m  t h e  c u r r e n t  
c l a s s i f i c a t i o n  of  t h i s  c o n d u c t  as a c l a s s  
A m i s d e m e a n o r  a n d  t h e  c l a s s i f i c a t i o n  in 
the o r i g i n a l  v e r s i o n  of t h e  bill as a 
c l a s s  B felony.

2. W h i l e  a p e r s o n  w h o  a t t e n d s  an  e x h i b i t i o n  
of  f i g h t i n g  a n i m a l s  is g u i l t y  of the 
o f f e n s e  of  P r o m o t i n g  an E x h i b i t i o n  of 
F i g h t i n g  A n i m a l s ,  t h e  p e n a l t y  for th i s  
c o n d u c t  is a v i o l a t i o n ,  p u n i s h a b l e  by a 
m a x i m u m  $ 3 0 0  fine for t h e  first o f f e n s e  
and a c l a s s  B m i s d e m e a n o r  for se c o n d  
and s u b s e q u e n t  o f f e n s e s .  T h i s  p e n a l t y  
s t r u c t u r e  d i f f e r s  f r o m  t h e  c u r r e n t

OJ-C/LM



The Honorable Robert H. Ziegler, Sr.
Page 2

c l a s s i f i c a t i o n  o f  t h e  c o n d u c t  as a c l a s s  
A m i s d e m e a n o r  a n d  t h e  o r i g i n a l  v e r s i o n  of 
t h e  b i l l  w h i c h  c l a s s i f i e d  t h e  c o n d u c t  as 
a c l a s s  B felony.

I n  a d d i t io n  t o  th e s e  tw o  ch a n g e s , a s e p a ra te  p r o v is io n  
has been added t o  AS 1 1 .6 1 .1 4 5  w h ic h  a u th o r iz e s  f o r f e i t u r e  
o f  ite m s  t h a t  a re  used to  f a c i l i t a t e  th e  c r im e  o f  P ro m o tin g  
an E x h ib i t io n  o f  F ig h t in g  A n im a ls .  T h is  p r o v is io n  was added 
p u rs u a n t t o  a re q u e s te d  by th e  D e p a rtm e n t o f  P u b l ic  S a fe ty  
t h a t  was fo rw a rd e d  t o  y o u r  c o m m itte e .

I f  we can be o f  f u r t h e r  a s s is ta n c e  t o  you  on t h i s  
m a t te r ,  p le a s e  l e t  us know a t  y o u r  e a r l i e s t  c o n v e n ie n c e .

V e ry  t r u l y  y o u rs

A V R U M  M. G R O S S  
A T T O R N E Y  G E N E R A L

D A N I E L  W. H I C K E Y  
C H I E

By
flarrfcyJ. S t e r n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

BJS:gm





S E N A T E

H  ' ? d

FURTHER: N on e

3/18/80
Dat e :

Mr .  P r e s i d e n t :  I

The Commi t t ee on -IUDICIARY___________________has had SB 51 (j
use of limJ.ted entry permits as collat eral for loans

under  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t he  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  back w i t h  t he f o l l o w i n g  r ecommenda t i ons :

[ ] do pass [ J do no t  pass

[ ] do pass w i t h  a t t a c h e d  amendment s( s )
[ ] same t i t l e

[ ] r e p l a c e  w i t h  CS f o r  _________________________________ _ _ _ _ _ [  j new t i t l e

and recommends

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  Note

[ ] r e p o r t s  i t  back w i t h o u t  r ecommendat i on

( ] r e f e r r e d  t o  t h e _________________________________________ Commi t t ee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

S 60 ( R e v .  12/78)

CHAIRMAN



SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  By S ta te  A f f a i r s  
p e rm its  as c o l l a t e r a l  f o r  lo a n s

Summary
Amends s ta tu te s  c o n c e rn in g  " F is h  and Game, R e g u la t io n  o f  E n try  

in t o  A la s k a  C om m ercia l F is h e r ie s ,  Terms and c o n d it io n s  o f  e n t r y  p e r ­
m i t ;  ann ua l re n e w a l"  to  p ro v id e  f o r  the  use o f  e n t r y  p e rm its  as c o l -  
l a t e r a l  f o r  lo a n s 'u n d e r  e x is t in g  s ta tu te s  AS 4 4 .5 4 .2 3 0 -4 4 .5 4 .2 5 0 .

The s e c t io n  d e a lin g  w i th  "T r a n s fe r  o f  e n t r y  p e rm its "  under th e  
same c h a p te r  is  a ls o  amended to  p ro v id e  f o r  th e  t r a n s fe r  o f  e n t r y•A provUct
pe rm it.?  in  th e  e ve n t o f  fo re c lo s u re  o f  a lo a n *u n d e r AS 4 4 .5 4 .2 3 0 -
4 4 .5 4 .2 5 0 .

B ackground
T h is  b i l l  appears to  be s im p ly  a h o u s e -c le a n in g  measure to  

b r i r .g  s ta tu te s  u n d e r AS 16 .43  in t o  com p liance  w i th  e x is t in g  s ta tu te s  
u n d e r AS 4 4 .5 4  ( " S ta te  G overnm ent, Com m ercial F is h in g  and A g r ic u l tu r e  
P a n k ").

S ta iu te s  u nd e r AS 4 4 .5 4 .2 3 0 -4 4 .5 4 .2 5 0  d is c u s s  s ta te  lo a n s  th ro u g h  
th e  Com m ercia l F is h in g  and A g r ic u l t u r e  Bank f o r  purchase o f  l im i te d  
e n t r y  p e rm its .  They in c lu d e  p ro v is io n s  f o r  u s in g  p e rm its  as c o l l a t e r a l  
f o r  such lo a n s . T h is  b i l l  w ou ld  make t h i s  use o f  p e rm its  as c o l l a t e r a l  
c o n s is te n u  w ith  s ta tu te s  under AS 1 6 .4 3 .1 5 0  and AS 1 6 .4 3 .1 7 0 .



Official BuiincM

^ l a e k a  J & a ie  ^ l e g i s l a t e

Senate
C o m m i t t e e  o n  St Ate A ffa irs Poach V 

State Capitol 
Juneau, Alaska 99811

SB 519 - An A c t r e la t in g  to  th e  use o f  l im i te d  e n t r y  
p e rm its  as c o l l a t e r a l  f o r  lo a n s ,

BY: S ta te  A f f a i r s  Com m ittee

E x is t in g  s ta tu te s  under th e  Com m ercia l F is h in g  and 
A g r ic u l tu r e  Bank (AS 4 4 .5 4 / a tta c h e d ) a llo w  th e  use 
o f  e n t r y  p e rm its  as c o l l a t e r a l  f o r  s ta te  lo a n s . How­
e v e r , t h i s  i s  n o t p re s e n t ly  a llo w e d  under AS 16.4  C 
TERMS AND CONDITIONS OF ENTRY PERMIT. T h e re fo re , a 
c o n f l i c t  e x is ts  between th e  s ta tu te s .  S e c tio n  1 o f  
t h is  b i l l  would amend AS 16.43 to  a llo w  th e  use o f  
e n t r y  p e rm its  as c o l l a t e r a l  f o r  lo a n s  from  th e  Com­
m e rc ia l F is h in g  and A g r ic u l t u r e  Bank and w ould  re s o lv e  
th e  s ta tu to r y  c o n f l i c t .

S im i la r ly ,  e x is t in g  s ta tu te s  under th e  Com m ercial F is h in g  
and A g r ic u l t u r e  Bank a llo w  th e  t r a n s fe r  o f  a p e rm it  by 
th e  bank, in  th e  e ve n t o f  fo re c lo s u re  o f  a lo a n . T h is  
i s  n o t a llo w e d  under AS 1 6 .4 3 . S e c tio n  2 w ould  amend 
AS 16.43 to  a llo w  t h i s ,  th u s  r e s o lv in g  th e  s ta tu to r y  
c o n f l i c t .



SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  By S ta te
e n t r y  p e rm its  as c o l l a t e r a l  f o r  lo a n s  A f f a i r s

Summary
E x is t in g  s ta tu te s  unde r th e  Com m ercia l F is h in g  and A g r ic u l t u r e  

Bank a l lo w  th e  use o f  e n t r y  p e rm its  as c o l l a t e r a l  f o r  s ta te  lo a n s .
However, t h i s  i s  n o t  p r e s e n t ly  a llo w e d  u n d e r AS 1 6 .4 3 , "Term s 

and c o n d it io n s  o f  e n t r y  p e r m it " — so c c o n f l i c t  e x is t s  betw een th e  
s ta tu te s .  T h is  D i l l  w ou ld  amend AS 16 .43  to  a l lo w  th e  use o f  p e rm its  
as c o l l a t e r a l  f o r  lo n a s  fro m  th * ' Com m ercia l F is h in g  and A g r ic u l t u r e  
Bank, so th e  s ta tu te s  w ou ld  n o t c o n f l i c t .

S&C-r-voiA L  LOOu.ld <xt (OuJ 4 ^  V' aan&Gt*' o- by
yr\ eueA/vV q C  -fo re c lo s ^e . o- loa -o , t o k ic k  toouJd

H-kj*. CCri41i_£V b e W ^ tiA  4-Wx A.S I(j.4 j  o.r\3
AS 44.S<»

44 54 250 T n  'l-kc. tots-v-V c4 ■tocecloi.i^rt. 4-Ua B o-^k . .sW lll cfCt*" 4Uj Er\Vfy
C o 4 k *  r » a k +  •krs.V r e C o ^ L  I - C  h k i  C o ^ w .<,*,1010

d o e s n ' t  e x e r c i s e  c i a U t .  d e b t o r  m < w  a  x *<S on

q u a U 6 « J  * ,  < x s s i—  ^  w o * .  X T  ^  < S .W w  • *  * >
rw vuaaW . a. ouo.l.Cu<4 tM io n .  E n U j  s h a l l
p r s o . - k  + U  u . U ,  a  l .4 <  o f  < , a a l . f i r A

bcwvb S h a lt  a llo w  •Ua f ir s t  O f f l .c a ^ t  fiW
c a h o r r s  t o  o s s u v w  H fir w o * .



M arch 13 , 1980
SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  e n t r y  p e rm its  

as c o l l a t e r a l  f o r  io a n s .

SUMMARY:

S ta tu te s  under AS 16.43  s ta te  t h a t  an e n t r y  p e rm it  may 
n o t  be p le d g e d , m ortgaged , le a s e d , o r  in  any way encumbered and 
may n o t  be t r a n s fe r r e d  w i th  any r i g h t  o f  re p o s s e s s io n  o r  f o r e ­
c lo s u re .  S ta tu te s  under AS 4 4 .5 4 .2 3 0  -  4 4 .5 4 .2 5 0  a l lo w  th e  use 
o f  an e n t r y  p e rm it  as c o l l a t e r a l  f o r  a s ta te  lo a n  fro m  th e  Com­
m e r c ia l F is h in g  and A g r ic u l t u r e  Bank, and p ro v id e  f o r  th e  t r a n s ­
f e r  o f  th e  p e rm it  in  th e  e ve n t o f  fo r e c lo s u r e .  T h is  b i l l  w ou ld  
amend th e  s ta tu te s  under AS 16.43 to  com ply w i th  th e  e x is t in g  
s ta tu te s  under AS 44.54



§ 44.54.220 State G o v e r n m e n t § 44.54.230

(16) provide technical services to shareholders; for the purposes of 

this paragraph, “technical services" includes services that will enhance 

the ability of the shareholder to obtain financial assistance from the 

bank;

(17) make loans, as provided in (1) of this section, secured by liens 

subordinate to valid first liens and security agreements granted to 

private lending institution;

(18) participate with state departments and agencies in formulating 

policy and in planning for the development of commercial fishing and 

agriculture in the state;

(19) do what is necessary or desirable to carry out the corporate 

purposes and powers expressed or implied in this chapter.

(20) make loans to individual commercial fishermen for limited entry 

permits; a lean under this paragraph m a y  be made only to an individual 

commercial fisherman w h o  has been a state resident for a continuous 

period of five years immediately preceding the date of application for the 

loan and w h o  has had a crewmember or commercial fishing license under 

Af. 16.05.480 or a permit under A S  16.43 for any one of the past five 

years, and who has actively participated in the fishery during that 

period; loans made under this paragraph are subject to the provisions of 

A S  44.54.230. (§ 3 ch 159 S L A  1978, a m  § 4 ch 53 S L A  1979)

Effect of amendment. — The 1979 
amendment added paragraph (20).

Sec. 44.54.220. Transition. Upon the repurchase of all the nonvoting, 

preferred shures initially issued by the bank and purchased by agencies 

of the state, the provisions of this chapter lapse and the bank may 

proceed to operate as a private cooperative corporation under the terms 

of its bylaws and subject to the provisions of A S  10.15.005 — 10.15.600. 

(§ 3 ch 159 S L A  1978)

Sec. 44.54.230. Loans for purchase of Alaska limited entry permits.

(a) A  loan under *AS 44.54.210(20) for the purchase of a limited entry 

permit m ay be made only upon certification by the Alaska Commercial 

Fisheries Entry Commission (AS 16.43.020) that the fisherman is a 

person who qualifies as u transferee for the permit under A S  16.43 and 

the regulations adopted by the commission.

(b) Upon approval by the bank, the permit to be purchased may be 

pledged as security for a loan under (a) of this section, if •*

(1) the certificate for the pledged permit lists the executive director 

of the bank as the legal owner of the permit;

(2) the certificate for the pledged permit lists the debtor as the 

equitable owner of the permit;

(3) all annual permit cards issued under the pledged permit list Uie 

name of the debtor;

275



§ 44.54.240 1 l a s k a St a t u t e s Su p p l e m e n t § 44.54.240 § 44.54.250
(4 ) a l l  o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  o f  a  p e r m i t  o w n e r  a r e  i s s u m e d  

b y  t h e  d e b t o r ,

(5 ) c o - s i g n e r s  o r  o t h e r  s u r e t i e s  f o r  p e r f o r m a n c e  u n d e r  t h e  n o t e  a r e  n o t  

v e s t e d  w i t h  a n y  r i g h t s  in  t h e  p l e d g e d  p e r m i t  a n d  t h e i r  o b l i g a t i o n  i s  

l im i t e d  t o  s a t i s f a c t i o n  o f  t h e  n o t e  a n d  p a y m e n t  o f  c o s t s  d i r e c t l y  i n c u r r e d  

b y  t h e  b a n k  i n  a d m i n i s t e r i n g  t h e  l o a n .

( c )  U p o n  s a t i s f a c t i o n  o f  t h e  n o t e  b y  t h e  d e b t o r ,  t h e  e x e c u t i v e  d i r e c t o r  

s h a l l  c e r t i f y  t o  t h e  c o m m i s s i o n  t h a t  t h e  n o t e  h a s  b e e n  s a t i s f i e d .

( d )  U p o n  c e r t i f i c a t i o n  a s  p r o v i d e d  in  ( c )  o f  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  

s h a l l  a m e n d  t h e  p e r m i t  c e r t i f i c a t e  t o  l i s t  t h e  d e b t o r  a s  t h e  l e g a l  o w n e r .  

(§  5  c h  5 3  S L A  1 979 )

S e c .  4 4 .5 4 .2 4 0 .  D e f a u l t  a n d  f o r e c l o s u r e  o f  l o a n s  f o r  l i m i t e d  e n t r y  

p e r m i t s ,  ( a )  I f  t h e  d e b t o r  d e f a u l t s  u p o n  a  n o t e  f o r  w h i c h  a  l im i t e d  e n t r y  

p e r m i t  h a s  b e e n  p l e d g e d  a s  s e c u r i t y  u n d e r  A S  4 4 .5 4 .2 3 0 , t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b a n k  s h a l l  p r o v i d e  t h e  d e b t o r ,  b y  r e g i s t e r e d  o r  c e r t i f i e d  

m a i l  s e n t  t o  h i s  l a s t  k n o w n  a d d r e s s  o n  f i l e  w i t h  t h o  b a n k ,  w i t h  a  n o t i c e  

o f  d e f a u l t  w h i c h  i n c l u d e s

( 1 ) a  d e s c r i p t i o n  o f  t h e  s e c u r i t y  g i v e n  f o r  t h e  n o t e  i n c l u d i n g  t h e  

n u m b e r  a s s i g n e d  t o  t h e  p l e d g e d  p e r m i t  b y  t h e  A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n ;

(2 ) t h e  d a t e  u p o n  w h i c h  t h e  d e f a u l t  o c c u r r e d ; a
(3 )  t h e  a m o u n t  o f  a r r e a r a g e s  a s  o f  t h e  d a t e  o f  t h e  n o t i c e ,  t h e  t o t a l  

a m o u n t  r e m a i n i n g  o n  t h e  n o t e  l e s s  u n e a r n e d  i n t e r e s t ,  a n d  t h e  a m o u n t  

o f  d a i l y  i n t e r e s t ;

(4 )  a  s t a t e m e n t  t h a t  t h e  d e b t o r  m a y ,  w i t h i n  15  d a y s  o f  t h e  p o s t m a r k  

d a t e  o f  t h e  n o t i c e ,  r e q u e s t  a  h e a r i n g  a t  w h i c h  h e  m a y  s u b m i t  e v i d e n c e  

s h o w i n g  h e  h a s  n o t  d e f a u l t e d ;

(5 )  a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  r e i n s t a t e d  i f  b r o u g h t  c u r r e n t  

w i t h i n  6 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(6 ) a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  p a i d  in  f u l l  l e s s  u n e a r n e d  i n t e r e s t  

w i t h i n  9 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(7 ) t h e  p l a c e  w h e r e  r e i n s t a t e m e n t  o r  p a y m e n t  in  f u l l  m a y  b e  m a d e ;  

a n d

(8 ) a  n o t i c e  in  a t  l e a s t  1 0 -p o i n t  b o l d  t y p e  s t a t i n g :  " I M P O R T A N T :  

Y O U R  F A I L U R E  T O  R E I N S T A T E  O R  P A Y  T H I S  N O T E  I N  F U L L  B Y  

T H E  D A T E  S P E C I F I E D  W I L L  R E S U L T  I N  A  F O R F E I T U R E  O F  A L L  

R I G H T S  T O  T H E  P E R M I T  A N D  T H E  P O S S I B I L I T Y  O F  L E G A L  

A C T I O N  B E I N G  I N S T I T U T E D  A G A I N S T  Y O U . "

( b )  U p o n  t h e  d e b t o r ’s  f a i l u r e  t o  r e i n s t a t e  o r  s a t i s f y  t h e  n o t e  w i t h i n  t h e  

t im e  s p e c i f i e d  in  ( a )  o f  t h i s  s e c t i o n ,  h i s  e q u i t a b l e  i n t e r e s t  i s  t e r m i n a t e d  

b y  o p e r a t i o n  o f  l a w  w i t h o u t  f u r t h e r  n o t i c e .  A n y  e n t r y  p e r m i t  c a r d s  

i s s u e d  t o  h im  u n d e r  t h e  p e r m i t  s h a l l  b e  c a n c e l l e d  im m e d i a t e l y  u p o n  

r e c e i p t  b y  t h e  c o m m i s s i o n  o f  a  c e r t i f i c a t e  o f  t e r m i n a t i o n  c o n t a i n i n g  a  

c o p y  o f  t h e  n o t i c e  r e q u i r e d  b y  ( a )  o f  t h i s  s e c t i o n  i s s u e d  b y  t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b u n k .  (§  5  c h  5 3  S L A  1979)

i \

)

S e c .  4 4 .5 4 .2 5 i 

f o r e c l o s u r e ,  ( a )  

4 4 .5 4 .2 4 0 , t h e  t  

C o m m e r c i a l  F i s  

p e r m i t  i s  s u b j e c i  

a t  a  p r i c e  e q u a l  

t h e  b a n k  d i r e c t l

( b )  I f  t h e  c o m  

3 0  d a y s  a f t e r  i t  

b u y - b a c k  p r o g n  

p r o m p t l y  n o t i f y  

p o s t m a r k  d a t e  o l  

n o t e .  T h e  p e r s o n  

4 4 .5 4 .2 3 0 ( a ) .  I f  q  

o r i g i n a l  d e b t o r .

( c )  I f  t h e  d e b t  

t h e  n o t e  u n d e r  ( I 

a  q u a l i f i e d  p e r s o  

t h e  n o t e  s u b j e c t  

A l a s k a  C o m m e r c  

w i t h  a  l i s t  o f  p e i  

e n t r y  p e r m i t s  \ 

c o m m i s s i o n  a n d  

p a r t i c i p a t i o n  r e q i  

t h e  b a n k  s h a l l  th  

q u a l i f i c a t i o n s .  T1 

m e e t i n g  a l l  q u a l i

( d )  N o t h i n g  in  

o f  t h e  b a n k  t o  in  

d e f a u l t  o n  a  n o t e ;  

t h e  d e b t o r  i s  l i a b i  
a n d  a t t o r n e y  f e e :

Chapter 55. /
SeeUon
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S e c .  4 4 .5 4 .2 5 0 .  D e f i c i e n c i e s  a n d  t r a n s f e r  o f  e n t r y  p e r m i t s  a f t e r  

f o r e c l o s u r e ,  ( a )  U p o n  a  f o r e c l o s u r e  o n  a n  e n t r y  p e r m i t  a s  p r o v i d e d  in  A S

4 4 .5 4 .2 4 0 ,  t h e  e x e c u t i v e  d i r e c t o r  o f  t h e  b a n k  s h a l l  o f f e r  t h e  A l a s k a  

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  a  r i g h t  o f  f i r s t  r e f u s a l  i f  t h e  

p e r m i t  i s  s u b j e c t  t o  a  b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 .4 3 .2 9 0  — 1 6 .4 3 .3 3 0  

a t  a  p r i c e  e q u a l  t o  t h e  a m o u n t  o u t s t a n d i n g  o n  t h e  n o t e  p l u s  a n y  c o s t s  

t h e  b a n k  d i r e c t l y  i n c u r r e d  in  a d m i n i s t e r i n g  t h e  l o a n .

( b )  I f  t h e  c o m m i s s i o n  d o e s  n o t  e x e r c i s e  i t s  r i g h t  o f  f i r s t  r e f u s a l  w i t h i n  

3 0  d a y s  a f t e r  i t  r e c e i v e s  t h e  o f f e r ,  o r  i f  t h e  p e r m i t  i s  n o t  s u b j e c t  t o  a  

b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 .4 3 .2 9 0  —  1 6 .4 3 .3 3 0 , t h e  b a n k  s h a l l  

p r o m p t l y  n o t i f y  t h e  d e b t o r  o f  t h i s  f a c t .  T h e  d e b t o r  h a s  3 0  d a y s  f r o m  t h e  

p o s t m a r k  d a t e  o f  t h e  n o t i c e  t o  n o m i n a t e  a  p e r s o n  q u a l i f i e d  t o  a s s u m e  t h e  

n o t e .  T h e  p e r s o n  n o m i n a t e d  m u s t  q u a l i f y  u n d e r  t h e  r e q u i r e m e n t s  o f  A S  

4 4 .5 4 .2 3 0 ( a ) .  I f  q u a l i f i e d ,  h e  m a y  a s s u m e  a l l  r i g h t s  a n d  l i a b i l i t i e s  o f  t h e  

o r i g i n a l  d e b t o r .

( c )  I f  t h e  d e b t o r  i s  u n a b l e  t o  n o m i n a t e  a  q u a l i f i e d  p e r s o n  t o  a s s u . a e  

i h e  n o fe  u n d e r  (b )  o f  t h i s  s e c t i o n ,  t h e  p e r m i t  m u s t  b e  m a d e  a v a i l a b l e  t o  

a  q 'K  i i f i e d  p e r s o n ,  c h o s e n  a s  p r o v i d e d  in  t h i s  s e c t i o n ,  w h o  s h a l l  a s s u m e  

t h e  n o t e  s u b j e c t  t o  a l l  r i g h t s  a n d  l i a b i l i t i e s  o f  t h e  o r i g i n a l  d e b t o r .  T h e  

A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  s h a l l  p r o v i d e  t h e  b a n k  

w i t h  a  l i s t  o f  p e r s o n s  c h o s e n  b y  l o t t e r y  w h o  q u a l i f y  a s  t r a n s f e r e e s  o f  

e n t r y  p e r m i t s  u n d e r  A S  1 6 .4 3  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  

c o m m i s s i o n  a n d  w h o  h a v e  m e t  t h e  r e s i d e n c y  a n d  c o m m e r c i a l  f i s h i n g  

p a r t i c i p a t i o n  r e q u i r e m e n t s  o f  A S  4 4 .5 4 .2 1 0 (2 0 ) .  T h e  e x e c u t i v e  d i r e c t o r  o f  

t h e  b a n k  s h a l l  t h e n  d e t e r m i n e ,  in  o r d e r  o f  p r e s e n t a t i o n ,  a n y  r e m a i n i n g  

q u a l i f i c a t i o n s .  T h e  e x e c u t i v e  d i r e c t o r  s h a l l  a l l o w  t h e  f i r s t  a p p l i c a n t  

m e e t i n g  a l l  q u a l i f i c a t i o n s  t o  a s s u m e  t h e  n o t e .

(d )  N o t h i n g  in  t h i s  s e c t i o n  a f f e c t s  t h e  r i g h t  o f  t h e  e x e c u t i v e  d i r e c t o r  

o f  t h e  b a n k  t o  i n s t i t u t e  l e g a l  a c t i o n  f o r  a  d e f i c i e n c y  r e s u l t i n g  f r o m  a  

d e f a u l t  o n  a  n o t e  g i v e n  u n d e r  A S  4 4 .5 4 .2 3 0 . I n  a d d i t i o n  t o  a n y  d e f i c i e n c y ,  

t h e  d e b t o r  i s  l i a b l e  f o r  t h e  c o s t s  o f  a d m i n i s t e r i n g  t h e  not*.* a n d  f o r  c o s t s  
a n d  a t t o r n e y  f e e s .  (§  5  c h  5 3  S L A  1 9 7 9 )

Chapter 55. Alaska Gas Pipeline Financing Authority.
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(1 6 ) p r o v i d e  t e c h n i c a l  s e r v i c e s  t o  s h a r e h o l d e r s ;  f o r  t h e  p u r p o s e s  o f  

t h i s  p a r a g r a p h ,  " t e c h n i c a l  s e r v i c e s ”  i n c l u d e s  s e r v i c e s  t h a t  w i l l  e n h a n c e  

t h e  a b i l i t y  o f  t h e  s h a r e h o l d e r  t o  o b t a i n  f i n a n c i a l  a s s i s t a n c e  f r o m  t h e  

b a n k ;

(1 7 ) m a k e  l o a n s ,  a s  p r o v i d e d  i n  (1 )  o f  t h i s  s e c t i o n ,  s e c u r e d  b y  l i e n s  

s u b o r d i n a t e  t o  v a l i d  f i r s t  l i e n s  a n d  s e c u r i t y  a g r e e m e n t s  g r a n t e d  t o  a  

p r i v a t e  l e n d i n g  i n s t i t u t i o n ;

(1 8 ) p a r t i c i p a t e  w i t h  s t a t e  d e p a r t m e n t s  a n d  a g e n c i e s  i n  f o r m u l a t i n g  

p o l i c y  a n d  in  p l a n n i n g  f o r  t h e  d e v e l o p m e n t  o f  c o m m e r c i a l  f i s h i n g  a n d  

a g r i c u l t i  r e  i n  t h e  s t a t e ;

(1 9 )  d o  w h a t  i s  n e c e s s a r y  o r  d e s i r a b b  t o  c a r r y  o u t  t h e  c o r p o r a t e  

p u r p o s e s  a n d  p o w e r s  e x p r e s s e d  o r  im p l i e d  ; n  t h i s  c h a p t e r .

( 2 0 ) m a k e  l o a n s  t o  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  f o r  l im i t e d  e n t r y  

p e r m i t s ;  a  l o a n  u n d e r  t h i s  p a r a g r a p h  m a y  b e  m a d e  o n l y  t o  a n  i n d i v i d u a l  

c o m m e r c i a l  f i s h e r m a n  w h o  h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  a  c o n t i n u o u s  

p e r i o d  o f  f i v e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  t h e  

l o a n  a n d  w h o  h a s  h a d  a  c r e w m e m b e r  o r  c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  

A S  1 6 .0 5 .4 8 0  o r  a  p e r m i t  u n d e r  A S  1 6 .4 3  f o r  a n y  o n e  o f  t h e  p a s t  f i v e  

y e a r s ,  a n d  w h o  h a s  a c t i v e l y  p a r t i c i p a t e d  in  t h e  f i f ’- e r y  d u r i n g  t h a t  

p e r i o d ;  l o a n s  m a d e  u n d e r  t h i s  p a r a g r a p h  a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  

A S  4 4 .5 4 .2 3 0 . (§  3  c h  1 5 9  S L A  1 9 7 8 ; a m  §  4 c h  5 3  S L A  1 9 7 9 )
• V.

E f f e c t  o f  a m e n d m e n t .  —  T h e  1979 
a m e n d m e n t  a d d e d  p a r a g r a p h  (20).

S e c .  4 4 .5 4 .2 2 0 . T r a n s i t i o n .  U p o n  t h e  r e p u r c h a s e  o f  a l l  t h e  n o n v o t i n g ,  

p r e f e r r e d  s h a r e s  i n i t i a l l y  i s s u e d  b y  t h e  b a n k  a n d  p u r c h a s e d  b y  a g e n c i e s  

o f  t h e  s t a t e ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  l a p s e  a n d  t h e  b a n k  m a y  

p r o c e e d  t o  o p e r a t e  a s  a  p r i v a t e  c o o p e r a t i v e  c o r p o r a t i o n  u n d e r  t h e  t e r m s  

o f  i t s  b y l a w s  a n d  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A S  1 0 .1 5 .0 0 5  —  1 0 .1 5 .6 0 0 . 

(§  3  c h  1 59  S L A  1 978 )

S e c .  4 4 .5 4 .2 3 0 . L o a n s  f o r  p u r c h a s e  o f  A l a s k a  l i m i t e d  e n t r y  p e r m i t s .

( a )  A  l o a n  u n d e r  A S  4 4 .5 4 .2 1 0 (2 0 )  f o r  t h e  p u r c h a s e  o f  a  l im i t e d  e n t r y  

p e r m i t  m a y  b e  m a d e  o n l y  u p o n  c e r t i f i c a t i o n  b y  t h e  A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n  ( A S  1 6 .4 3 .0 2 0 )  t h a t  t h e  f i s h e r m a n  i s  a  

p e r s o n  w h o  q u a l i f i e s  a s  a  t r a n s f e r e e  f o r  t h e  p e r m i t  u n d e r  A S  1 6 .4 3  a n d  

t h e  r e g u l a t i o n s  a d o p t e d  b y  t h e  c o m m i s s i o n .

( b )  U p o n  a p p r o v a l  b y  t h e  b a n k ,  t h e  p e r m i t  t o  b e  p u r c h a s e d  m a y  b e  

p l e d g e d  a s  s e c u r i t y  f o r  a  l o a n  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  i f

( 1 ) t h e  c e r t i f i c a t e  f o r  t h e  p l e d g e d  p e r m i t  l i s t s  t h e  e x e c u t i v e  d i r e c t o r  

o f  t h e  b a n k  a s  t h e  l e g a l  o w m e r  o f  t h e  p e r m i t ;

(2 ) t h e  c e r t i f i c a t e  f o r  t h e  p l e d g e d  p e r m i t  l i s t s  t h e  d e b t o r  a s  t h e  

e q u i t a b l e  o w n e r  o f  t h e  p e r m i t ;

(3 )  a l l  a n n u a )  p e r m i t  c a r d s  i s s u e d  u n d e r  t h e  p l e d g e d  p e r m i t  l i s t  t h e  

n a m e  o f  t h e  d e b t o r ;
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(4 )  a l l  o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  o f  a  p e r m i t  o w n e r  a r e  a s s u m e d  

b y  t h e  d e b t o r ;

(5) c o - s i g n e r s  o r  o t h e r  s u r e t i e s  f o r  p e r f o r m a n c e  u n d e r  t h e  n o t e  a r e  n o t  

v e s t e d  w i t h  a n y  r i g h t s  in  t h e  p l e d g e d  p e r m i t  a n d  t h e i r  o b l i g a t i o n  i s  

l im i t e d  t o  s a t i s f a c t i o n  o f  t h e  n o t e  a n d  p a y m e n t  o f  c o s t s  d i r e c t l y  i n c u r r e d  

b y  t h e  b a n k  in  a d m i n i s t e r i n g  t h e  l o a n .

( c )  U p o n  s a t i s f a c t i o n  o f  t h e  n o t e  b y  t h e  d e b t o r ,  t h e  e x e c u t i v e  d i r e c t o r  

s h a l l  c e r t i f y  t o  t h e  c o m m i s s i o n  t h a t  t h e  n o t e  h a s  b e e n  s a t i s f i e d .

(d )  U p o n  c e r t i f i c a t i o n  a s  p r o v i d e d  in  (c )  o f  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  

s h a l l  a m e n d  t h e  p e r m i t  c e r t i f i c a t e  t o  l i s t  t h e  d e b t o r  a s  t h e  l e g a l  o w n e r .  

(§  5  c h  5 3  S L A  1 9 7 9 )

S e c .  4 4 .5 4 .2 4 0 . D e f a u l t  a n d  f o r e c l o s u r e  o f  l o a n s  f o r  l i m i t e d  e n t r y  

p e r m i t s ,  ( a )  I f  t h e  d e b t o r  d e f a u l t s  u p o n  a  n o t .  f o r  w h i c h  a  l im i t e d  e n t r y  

p e r m i t  h a s  b e e n  p l e d g e d  a s  s e c u r i t y  u n d e r  A S  4 4 .5 4 .2 3 0 ,  t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b a n k  s h a l l  p r o v i d e  t h e  d e b t o r ,  b y  r e g i s t e r e d  o r  c e r t i f i e d  

m a i l  s e n t  t o  h i s  l a s t  k n o w n  a d d r e s s  o n  f i l e  w i t h  t h e  b a n k ,  w i t h  a  n o t i c e  

o f  d e f a u l t  w h i c h  i n c l u d e s

( 1 ) a  d e s c r i p t i o n  o f  t h e  s e c u r i t y  g i v e n  f o r  t h e  n o t e  i n c l u d i n g  t h e  

n u m b e r  a s s i g n e d  t o  t h e  p l e d g e d  p e r m i t  b y  t h e  A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n ;

(2 ) t h e  d a t e  u p o n  w h i c h  t h e  d e f a u l t  o c c u r r e d ;

(3 )  t h e  a m o u n t  o f  a r r e a r a g e s  a s  o f  t h e  d a t e  o f  t h e  n o t i c e ,  t h e  t o t a l  

a m o u n t  r e m a i n i n g  o n  t h e  n o t e  l e s s  u n e a r n e d  i n t e r e s t ,  a n d  t h e  a m o u n t  

o f  d a i l y  i n t e r e s t ;

(4 )  a  s t a t e m e n t  t h a t  t h e  d e b t o r  m a y ,  w i t h i n  15  d a y s  o f  t h e  p o s t m a r k  

d a t e  o f  t h e  n o t i c e ,  r e q u e s t  a  h e a r i n g  a t  w h i c h  h e  m a y  s u b m i t  e v i d e n c e  

B h o w i n g  h e  h a s  n o t  d e f a u l t e d ;

(5 )  a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  r e i n s t a t e d  i f  b r o u g h t  c u r r e n t  

w i t h i n  6 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(6 ) a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  p a i d  in  f u l l  l e s s  u n e a r n e d  i n t e r e s t  

w i t h i n  9 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(7 ) t h e  p l a c e  w h e r e  r e i n s t a t e m e n t  o r  p a y m e n t  in  f u l l  m a y  b e  m a d e ;  

a n d

(8 ) a  n o t i c e  in  a t  l e a s t  1 0 -p o in t  b o l d  t y p e  s t a t i n g :  " I M P O R T A N T :  

Y O U R  F A I L U R E  T O  R E I N S T A T E  O R  P A Y  T H I S  N O T E  I N  F U L L  B Y  

T I  . D A T E  S P E C I F I E D  W I L L  R E S U L T  I N  A  F O R F E I T U R E  O F  A L L  

R I G H T S  T O  T H E  P E R M I T  A N D  T H E  P O S S I B I L I T Y  O F  L E G A L  

A C T I O N  B E I N G  I N S T I T U T E D  A G A I N S T  Y O U . "

(b )  U p o n  t h e  d e b t o r ’s  f a i l u r e  t o  r e i n s t a t e  o r  s a t i s f y  t h e  n o t e  w i t h i n  t h e  

t im e  s p e c i f i e d  in  ( a )  o f  t h i s  s e c t i o n ,  h i s  e q u i t a o l e  i n t e r e s t  i s  t e r m i n a t e d  

b y  o p e r a t i o n  o f  l a w  w i t h o u t  f u r t h e r  n o t i c e .  A n y  e n t r y  p e r m i t  c a r d s  

i s s u e d  t o  h im  u n d e r  t h e  f i e r m it  s h a l l  b e  c a n c e l l e d  i m m e d i a t e l y  u p o n  

r e c e i p t  b y  t h e  c o m m i s s i o n  o f  a  c e r t i f i c a t e  o f  t e r m i n a t i o n  c o n t a i n i n g  a  

c o p y  o f  t h e  n o t i c e  r e q u i r e d  b y  ( a )  o f  t h i s  s e c t i o n  i s s u e d  b y  t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b a n k .  (*» 5  c h  5 3  S L A  1 979 )

/

S e c .  4 4 .5 4 .2 5 0  

f o r e c l o s u r e ,  ( a )  

4 4 .5 4 .2 4 0 ,  t h e  e :  

C o m m e r c i a l  F i s h  

p e r m i t  i s  s u b j e c t  

a t  a  p r i c e  e q u a l  

t h e  b a n k  d i r e c t ! )

( b )  I f t h e c o m n  

3 0  d a y s  a f t e r  i t  

b u y - b a c k  p r o g r a  

p r o m p t l y  n o t i f y  

p o s t m a r k  d a t e  o f  

n o t e .  T h e  p e r s o n  

4 4 .5 4 .2 3 0 ( a ) .  I f  q i  

o r i g i n a l  d e b t o r .

( c )  I f  t h e  d e b u  

t h e  n o t e  u n d e r  (b  

a  q u a l i f i e d  p e r s o r  

t h e  n o t e  s u b j e c t  

A l a s k a  C o m m e r c  

w i t h  a  l i s t  o f  p e r  

e n t r y  p e r m i t s  i 

c o m m i s s i o n  a n d  

p a r t i c i p a t i o n  r e q u  

t h e  b a n k  s h a l l  t h i  

q u a l i f i c a t i o n s .  T I  

m e e t i n g  a l l  q u a l i

( d )  N o t h i n g  in  

o f  t h e  b a n k  t o  in  

d e f a u l t  o n  a  n o t e  f 

t h e  d < b t o r  i s  l i a b l  
a n d  a t t o r n e y  f e e s

Chapter 55. P
S e c t io n
10.
20.
30.
40.
SO.
GO.
70.
80.
90.
100

C r e a t io n  o f  a u lh i  
M e m b e r s h ip  
O f f i c e r s  a n d  q u o  
C o m f ie n s a t in n  
S t a f f
L e g a l  c o u n s e l 
P u r « o s e  o f  a u lh o  
G e n e r a l  p o w e r s  
Bonds o f  t h e  a u t l  
S u b m is s io n  o f  f i  

im p a c t  p la n  
110. L e g i s l a t i v e  a p p r o  
116. N o m in a t io n  o f  a  i
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Sec. 44.54.250. Deficiencies and transfer of entry permits after 

rorecIosure. (a) Upon a foreclosure on an entry permit as provided in A S

44.54.240, the executive director of the bank shall offer the Alaska 

Commercial Fisheries Entry Commission a right of first refusal if the 

permit is subject to a buy-back program under A S  16.43.290 — 16.43.330 

at a price equal to the amount outstanding on the note plus any costs 

the bank directly incurred in administering the loan.

(b) If the commission does not exercise its right of first refusal within 

30 days after it receives the offer, or if the permit is not subject to a 

buy-back program under A S  16.43.290 — 16.43.330, the bank shall 

promptly notify the debtor of this fact. The debtor has 30 days from the 

postmark date of the notice to nominate a person qualified to assume the 

note. The person nominated must qualify under the requirements of A S  

44.54.230(a). If qualified, he m a y  assume all rights and liabilities of the 

original debtor.

(c) If the debtor is unable to nominate a qualified person to assume 

the note under (b) of this section, the permit must be made available to 

a qualified person, chosen as provided in this section, w ho shall assume 

the note subject to all rights and liabilities of the original debtor. The 

Alaska Commercial Fisheries Entry Commission shall provide the bank 

with a list of persons chosen by lottery who qualify as transferees of 

entry permits under A S  16.43 and regulations adopted by the 

commission and who have met the residency and commercial fishing 

participation requirements of A S  44.54.210(20). The executive director of 

♦he bank shall then determine, in order of presentation, any remaining 

qualifications. The executive director shall allow the first applicant 

meeting all qualifications to assume the note.

(d) Nothing in this section affects the right of the executive director 

of the bank to institute legal action for a deficiency resulting from a 

default on a note given under A S  44.54.230. In addition to any deficiency, 

the debtor is liable for the costs of administering the note and for cost 
and attorney fees. (§ 5 ch 53 S L A  1979)

Chapter 55. AL.ska (las Pipeline Financing Authority.
S e c t io n
10. C r e a t io n  o f  a u t h o r i t y
20 M e m b e r s h ip
30 O f f i c e r *  a n d  q u o r u m
40 C o n q ie n a a l io n
60 S t a f f
60. L e i  a l  c o i m u d
70 P u r p o a e  o f  a u t h o r i t y
MO. G e n e r a l p o w e r*
90. B o n d *  o f  t h e  a u t h o r i t y
100. S u b m ia i i o n  o f  f i n a n c i a l  a n d  A la s k a

im p a c t  p la n
110. L e g i s l a t i v e  a p p r o v a l
115 N o m in a t io n  o f  a m e m b e r  o f  th e  b o a r d

Section

1120. T r u s t  in d e n t u r e *  a n d  t r u s t  
agreements 

ISO. N o n l i a b i l i t y  o n  b o n d *
140. P l e d g e  o f  t h e  s t a t e  
150, E x e m p t io n  f r o m  lu x a t io n  
160 B o n d *  le g a l  in v e x tm e r r s -  f o r  

f i d u c ia r i e s  
170. R e g u la t i o n s  
1H0. A n n u a l  a u d i t  
190 A n n u a l  r e jH ir t  
200. I t e f i n i t i o n *
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(1 6 ) p r o v i d e  t e c h n i c a l  s e r v i c e s  t o  s h a r e h o l d e r s ;  f o r  t h e  p u r p o s e s  o f  

t h i s  p a r a g r a p h ,  " t e c h n i c a l  s e r v i c e s "  i n c l u d e s  s e r v i c e s  t h a t  w i l l  e n h a n c e  

l i e  a b i l i t y  o f  t h e  s h a r e h o l d e r  t o  o b t a i n  f i n a n c i a l  a s s i s t a n c e  f r o m  t h e  

> a n k ;

(1 7 )  m a k e  l o a n s ,  a s  p r o v i d e d  in  (1 )  o f  t h i s  s e c t i o n ,  s e c u r e d  b y  l i e n s  

i b o r d i n a t e  t o  v a l i d  f i r s t  l i e n s  a n d  s e c u r i t y  a g r e e m e n t s  g r a n t e d  t o  a

v a t e  l e n d i n g  i n s t i t u t i o n ;

1 8 ) p a r t i c i p a t e  w i t h  s t a t e  d e p a r t m e n t s  a n d  a g e n c i e s  in  f o r m u l a t i n g  

i c y  a n d  in  p l a n n i n g  f o r  t h e  d e v e l o p m e n t  o f  c o m m e r c i a l  f i s h i n g  a n d  

i c u l t u r e  i n  t h e  s t a t e ;

,1 9 )  d o  w h a t  i s  n e c e s s a r y  o r  d e s i r a b l e  t o  c a r r y  o u t  t h e  c o r p o r a t e  

p u r p o s e s  a n d  p o w e r s  e x p r e s s e d  o r  im p l i e d  i n  t h i s  c h a p t e r .

(2 0 ) m a k e  l o a n s  t o  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  f  r  l im i t e d  e n t r y  

p e r m i t s ;  a  l o a n  u n d e r  t h i s  p a r a g r a p h  m a y  b e  m a d e  o n l y  t o  a n  i n d i v i d u a l  

c o m m e r c i a l  f i s h e r m a n  w h o  h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  a  c o n t i n u o u s  

p e r i o d  o f  f i v e  y e a r s  im m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  t h e  

l o a n  a n d  w h o  h a s  h a d  a  c r e w m e m b e r  o r  c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  

A S  1 6 .0 5 .4 8 0  o r  a  p e r m i t  u n d e r  A S  1 6 .4 3  f o r  a n y  o n e  o f  t h e  p a s t  f i v e  

y e a r s ,  a n d  w h o  h a s  a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  

p e r i o d ;  l o a n s  m a d e  u n d e r  t h i s  p a r a g r a p h  a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  

A S  4 4 .5 4 .2 3 0 . (§  3  c h  1 59  S L A  1 9 7 8 ; a m  §  4 c h  5 3  S L A  1 97 9 )

S e c .  4 4 .5 4 .2 2 0 . T r a n s i t i o n .  U p o n  t h e  r e p u r c h a s e  o f  a l l  t h e  n o n v o t i n g ,  

p r e f e r r e d  s h a r e s  i n i t i a l l y  i s s u e d  b y  t h e  b a n k  a n d  p u r c h a s e d  b y  a g e n c i e s  

o f  t h e  u t a t e ,  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  l a p s e  a n d  t h e  b a n k  m a y  

p r o c e e d  t o  o p e r a t e  a s  a  p r i v a t e  c o o p e r a t i v e  c o r p o r a t i o n  u n d e r  t h e  t e r m s  

o f  i t s  b y l a w s  a n d  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A S  1 0 .1 5 .0 0 5  —  1 0 .1 5 .6 0 0  

(§  3  c h  1 59  S L A  1 978 )

S e c .  4 4 .5 4 .2 3 0 . L o a n s  f o r  p u r c h a s e  o f  A '  t s k a  l i m i t e d  e n t r y  p e r m i t s .

( a )  A  l o a n  u n d e r  A S  4 4 .5 4 .2 1 0 (2 0 )  f o r  t h e  p u r c h a s e  o f  a  l im i t e d  e n t r y  

p e r m i t  m a y  b e  m a d e  o n l y  u p o n  c e r t i f i c a t i o n  b y  t h e  A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n  ( A S  1 6 .4 3 .0 2 0 )  t h a t  t h e  f i s h e r m a n  i s  a  

p e r s o n  w h o  q u a l i f i e s  a s  u  t r a n s f e r e e  f o r  t h e  p e r m i t  u n d e r  A S  1 6 .4 3  a n d  

t h e  r e g u l a t i o n s  a d o p t e d  b y  t h e  c o m m i s s i o n .

( b )  U p o n  a p p r o v a l  b y  t h e  b a n k ,  t h e  p e r m i t  t o  b e  p u r c h a s e d  m a y  b e  

p l e d g e d  a s  s e c u r i t y  f o r  a  l o a n  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  i f

( 1 ) t h e  c e r t i f i c a t e  f o r  t h e  p l e d g e d  p e r m i t  l i s t s  t h e  e x e c u t i v e  d i r e c t o r  

o f  t h e  b a n k  a s  t h e  l e g a l  o w n e r  o f  t h e  p e r m i t ;

(2 ) t h e  c e r t i f i c a t e  f o r  t h e  p l e d g e d  p e r m i t  l i s t s  t h e  d e b t o r  a s  t h e  

e q u i t a b l e  o w n e r  o f  t h e  p e r m i t ;

(3 )  a l l  a n n u a l  p e r m i t  c a r d s  i s s u e d  u n d e r  t h e  p l e d g e d  p e r m i t  l i s t  t h e  

n a m e  o f  t h e  d e b t o r ;
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(4 ) a l l  o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  o f  a  p e r m i t  o w n e r  a r e  a s s u m e d  

b y  t h e  d e b t o r ;

(5 ) c o - s i g n e r s  o r  o t h e r  s u r e t i e s  f o r  p e r f o r m a n c e  u n d e r  t h e  n o t e  a r e  n o t  

v e s t e d  w i t h  a n y  r i g h t s  in  t h e  p l e d g e d  p e r m i t  a n d  t h e i r  o b l i g a t i o n  i s  

l im i t e d  t o  s a t i s f a c t i o n  o f  t h e  n o t e  a n d  p a y m e n t  o f  c o s t s  d i r e c t l y  i n c u r r e d  

b y  t h e  b a n k  in  a d m i n i s t e r i n g  t h e  l o a n .

( c )  U p o n  s a t i s f a c t i o n  o f  t h e  n o t e  b y  t h e  d e b t o r ,  t h e  e x e c u t i v e  d i r e c t o r  

s h a l l  c e r t i f y  t o  t h e  c o m m i s s i o n  t h a t  t h e  n o t e  h a s  b e e n  s a t i s f i e d .

(d )  U p o n  c e r t i f i c a t i o n  a s  p r o v i d e d  in  ( c )  o f  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  

s h a l l  a m e n d  t h e  p e r m i t  c e r t i f i c a t e  t o  l i s t  t h e  d e b t o r  a s  t h e  l e g a l  o w n e r .  

(§  5  c h  5 3  S L A  1 9 7 9 )

S e c .  4 4 .5 4 .2 4 0 . D e f a u l t  a n d  f o r e c l o s u r e  o f  l o a n s  f o r  l i m i t e d  e n t r y  

p e r m i t s ,  ( a )  I f  t h e  d e b t o r  d e f a u l t s  u p o n  a  n o t e  f o r  w h i c h  a  l im i t e d  e n t r y  

p e r m i t  h a s  b e e n  p l e d g e d  a s  s e c u r i t y  u n d e r  A S  4 4 .5 4 .2 3 0 , t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b a n k  s h a l l  p r o v i d e  t h e  d e b t o r ,  b y  r e g i s t e r e d  o r  c e r t i f i e d  

m a i l  s e n t  t o  h i s  l a s t  k n o w n  a d d r e s s  o n  f i l e  w i t h  t h e  b a n k ,  w i t h  a  n o t i c e  

o f  d e f a u l t  w h i c h  i n c l u d e s

(1 )  a  d e s c r i p t i o n  o f  t h e  s e c u r i t y  g i v e n  f o r  t h e  n o t e  i n c l u d i n g  t h e  

n u m b e r  a s s i g n e d  t o  t h e  p l e d g e d  p e r m i t  b y  t h e  A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n ;

(2 ) t h e  d a t e  u p o n  w h i c h  t h e  d e f a u l t  o c c  - r e d ;

(3 )  t h e  a m o u n t  o f  a r r e a r a g e s  a s  o f  t h e  d a t e  o f  t h e  n o t i c e ,  t h e  t o t a l  

a m o u n t  r e m a i n i n g  o n  t h e  n o t e  l e s s  u n e a r n e d  i n t e r e s t ,  a n d  t h e  a m o u n t  

o f  d a i l y  i n t e r e s t ;

(4 ) a  s t a t e m e n t  t h a t  t h e  d e b t o r  m a y ,  w i t h i n  15 d a y s  o f  t h e  p o s t m a r k  

d a t e  o f  t h e  n o t i c e ,  r e q u e s t  a  h e a r i n g  u t  w h i c h  h e  m a y  s u b m i t  e v i d e n c e  

s h o w i n g  h e  h a s  n o t  d e f a u l t e d ;

(5 ) a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  r e i n s t a t e d  i f  b r o u g h t  c u r r e n t  

w i t h i n  6 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(6 )  a  s t a t e m e n t  t h a t  t h e  n o t e  m a y  la* p a i d  in  f u l l  l e s s  u n e a r n e d  i n t e r e s t  

w i t h i n  9 0  d a y s  f r o m  t h e  p o s t m a r k  d a t e  o f  t h e  n o t i c e ;

(7 )  t h e  p l a c e  w h e r e  r e i n s t a t e m e n t  o r  p a y m e n t  in  f u l l  m a y  b e  m a d e ;  

a n d

(8 )  a  n o t i c e  in  a t  l e a s t  1 0 -p o in t  b o l d  t y p e  s t a l i n g :  " I M P O R T A N T :  

Y O U R  F A I L U R E  T O  R E I N S T A T E  O R  P A Y  T H I S  N O T E  I N  F U L L  B Y  

T H E  D A T E  S P E C I F I E D  W I L L  R E S U L T  I N  A  F O R F E I T U R E  O F  A L L  

R I G H T S  T O  T H E  P E R M I T  A N D  T H E  P O S S I B I L I T Y  O F  L E G A L  

A C T I O N  B E I N G  I N S T I T U T E D  A G A I N S T  Y O U . "

( b )  U p o n  t h e  d e b t o r ' s  f a i l u r e  t o  r e i n s t a t e  o r  s a t i s f y  t h e  n o t e  w i t h i n  t h e  

t im e  s p e c i f i e d  in  ( a )  o f  t h i s  s e c t i o n .  I d s  e q u i t a b l e  i n t e r e s t  is  t e r m i n a t e d  

b y  o | > e r a t i o n  o f  l a w  w i t h o u t  f u r t h e r  n o t i c e  A n y  e n t r y  p e r m i t  c a r d s  

i s s u e d  t o  h im  u n d e r  t h e  p e r m i t  s h a l l  i>e  c a n c e l l e d  im m e d i a t e l y  u |H in  

r e c e i p t  b y  t h e  c o m m i s s i o n  o f  a  c e r t i f i c a t e  o f  t e r m i n a t i o n  c o n t a i n i n g  a  

c o p y  o f  t h e  n o t i c e  r e q u i r e d  b y  ( a )  o f  t h i s  s e c t i o n  i s s u e d  b y  t h e  e x e c u t i v e  

d i r e c t o r  o f  t h e  b a n k .  (A 5  c h  5 3  S L A  1 979 )

I
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S e c .  4 4 .5 4 .2 5  

f o r e c l o s u r e ,  ( a i  

4 4 .5 4 .2 4 0 , t h e  t 

C o m m e r c i a l  F i : - .  

p e r m i t  i s  s u b j e r  

a t  a  p r i c e  e c u a l  

t h e  b a n k  d i r e c t !

( b )  I f  t h e  c o m .  

3 0  d a y s  a f t e r  it 

b u y - b a c k  p r o g r  

p r o m p t l y  n o t i f y  

p o s t m a r k  d a t e  o  

n o t e .  T h e  p e r s o i  

4 4 .5 4 .2 3 0 ( a ) .  I f .  

o r i g i n a l  d e b t o r .

( c )  I f  t h e  d e b ;  

t h e  n o t e  u n d e r  (1 

a  q u a l i f i e d  p e r s e  j 

t h e  n o t e  s u b j e c t  

A l a s k a  C o m m e r  

w i t h  a  l i s t  o f  p e i  

e n t r y  p e r m i t s  

c o m m i s s i o n  a n d

p a r t i c i p a t i o n  re t ; 

t h e  b a n k  s h a l l  th  

q u a l i f i c a t i o n s .  T  

m e e t i n g  a l l  q u a l i  

( d )  N o t h i n g  in  

o f  t h e  b a n k  t o  it 

d e f a u l t  o n  a  n o t e  

t h e  d e b t o r  i s  H u b  

a n d  a t t o r n e y  f e e

Chapter 55. .
S e c t io n
10.
H)
30.
40
50
CO
70.
SO
so
100
110
US

C r e a t io n  o f  n u t t  
M e m b e r s h ip  
O f f i c e r *  a n d  t|< 
C om |H -nM ti« ii 
s u it
L e f a l  c o u n u - l 
P u r p o a e  o f  a u t i  
G e n e r a l p o w e r  
B o n d *  o f  th e  a n  
S u b m u u io n  of i 

im p a c t  p la n  
l * f  m U uv« a p p r  
N o m in a t io n  o f  u

►



§ 44.54.250 Sta t e G o v e r n m e n t § 44.54.250

S e c .  4 4 .5 4 .2 5 0 . D e f i c i e n c i e s  a n d  t r a n s f e r  o f  e n t r y  n e r m i t s  a f t e r  

f o r e c l o s u r e ,  ( a )  U p o n  a  f o r e c l o s u r e  o n  a n  e n t r y  p e r m i t  a s  p r o v i d e d  in  A S

4 4 .5 4 .2 4 0 ,  t h e  e x e c u t i v e  d i r e c t o r  o f  t h e  b a n k  s h a l l  o f f e r  t h e  A l a s k a  

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  a  r i g h t  o f  f i r s t  r e f u s a l  i f  t h e  

p e r m i t  i s  s u b j e c t  t o  a  b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 .4 3 .2 9 0  — 1 6 .4 3 .3 3 0  

a t  a  p r i c e  e q u a l  t o  t h e  a m o u n t  o u t s t a n d i n g  o n  t h e  n o t e  p l u s  a n y  c o s t s  

t h e  b a n k  d i r e c t l y  i n c u r r e d  in  a d m i n i s t e r i n g  t h e  l o a n .

( b )  I f  t h e  c o m m i s s i o n  d o e s  n o t  e x e r c i s e  i t s  r i g h t  o f  f i r s t  r e f u s a l  w i t h i n  

3 0  d a y s  a f t e r  i t  r e c e i v e s  t h e  o f f e r ,  o r  i f  t h e  p e r m i t  i s  n o t  s u b j e c t  t o  a  

b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 .4 3 .2 9 0  —  1 6 .4 3 .3 3 0 , t h e  b a n k  s h a l l  

p r o m p t l y  n o t i f y  t h e  d e b t o r  o f  t h i s  f a c t .  T h e  d e b t o r  h a s  3 0  d a y s  f r o m  t h e  

p o s t m a r k  d a t e  o f  t h e  n o t i c e  t o  n o m i n a t e  a  p e r s o n  q u a l i f i e d  t o  a s s u m e  t h e  

n o t e .  T h e  p e r s o n  n o m i n a t e d  m u s t  q u a l i f y  u n d e r  t h e  r e q u i r e m e n t s  o f  A S  

4 4 .5 4 .2 3 0 ( a ) .  I f  q u a l i f i e d ,  h e  m a y  a s s u m e  a l l  r i g h t s  a n d  l i a b i l i t i e s  o f  t h e  

o r i g i n a l  d e b t o r .

( c )  I f  t h e  d e b t o r  i s  u n a b l e  t o  n o m i n a t e  a  q u a l i f i e d  p e r s o n  t o  a s s u m e  

t h e  n o t e  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  t h e  p e r m i t  m u s t  b e  m a d e  a v a i l a b l e  t o  

a  q u a l i f i e d  p e r s o n ,  c h o s e n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  w h o  s h a l l  a s s u m e  

t h e  n o t e  s u b j e c t  t o  a l l  r i g h t s  a n d  l i a b i l i t i e s  o f  t h e  o r i g i n a l  d e b t o r .  T h e  

A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  s h a l l  p r o v i d e  t h e  b a n k  

w i t h  a  l i s t  o f  p e r s o n s  c h o s e n  b y  l o t t e r y  w h o  q u a l i f y  a s  t r a n s f e r e e s  o f  

e n t r y  p e r m i t s  u n d e r  A S  1 6 .4 3  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  

c o m m i s s i o n  a n d  w h o  h a v e  m e t  t h e  r e s i d e n c y  a n d  c o m m e r c i a l  f i s h i n g  

p a r t i c i p a t i o n  r e q u i r e m e n t s  o f  A S  4 4 .5 4 .2 1 0 (2 0 ) . T h e  e x e c u t i v e  d i r e c t o r  o f  

t h e  b a n k  s h a l l  t h e n  d e t e r m i n e ,  in  o r d e r  o f  p r e s e n t a t i o n ,  a n y  r e m a i n i n g  

q u a l i f i c a t i o n s .  T h e  e x e c u t i v e  d i r e c t o r  s h a l l  a l l o w  t h e  f i r s t  a p p l i c a n t  

m e e t i n g  a l l  q u a l i f i c a t i o n s  t o  a s s u m e  t h e  n o t e .

( d )  N o t h i n g  in  t h i s  s e c t i o n  a f f e c t s  t h e  r i g h t  o f  t h e  e x e c u t i v e  d i r e c t o r  

o f  t h e  b a n k  t o  i n s t i t u t e  l e g a l  a c t i o n  f o r  a  d e f i c i e n c y  r e s u l t i n g  f r o m  a  

d e f a u l t  o n  a  n o t e  g i v e n  u n d e r  A S  4 4 .5 4 .2 3 0 . I n  a d d i t i o n  t o  a n y  d e f i c i e n c y ,  

t h e  d e b t o r  i s  l i a b l e  f o r  t h e  c o s t s  o f  a d m i n i s t e r i n g  t h e  n o t e  a n d  f o r  c o s t s  
a n d  a t t o r n e y  f e e s .  t§  5  c h  5 3  S L A  1 979 )

Chapter 55. Alaska Gas Pipeline Financing Authority.
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^ k s k a  j l t a i e  l e g i s l a t u r e

Senate
C o m m i t t e e  on St»te A ffa irs  Poach v

State Capitol 
Juneaa, Alaaka 99811

SB 519 -  An A c t r e la t in g  to  th e  use o f  l im i t e d  e n t r y  
p e rm its  as c o l l a t e r a l  f o r  lo a n s .

BY: S ta te  A f f a i r s  Com m ittee

E x is t in g  s ta tu te s  under th e  Com m ercial F is h in g  and 
A g r ic u l tu r e  Bank (AS 44.54# a tta c h e d ) a llo w  th e  use 
o f  e n t r y  p e rm its  as c o l l a t e r a l  f o r  s ta te  lo a n s . How­
e v e r ,  t h i s  i s  n o t  p re s e n t ly  a llo w e d  under AS 16,43 
TERMS AND CONDITIONS OF ENTRY PERMIT. T h e re fo re ,  a 
c o n f l i c t  e x is ts  between th e  s ta tu te s .  S e c tio n  1 o f  
t h is  b i l l  w ould  amend AS 16.43 to  a llo w  th e  use o f  
e n t r y  p e rm its  as c o l l a t e r a l  f o r  loa ns  from  th e  Com­
m e rc ia l F is h in g  and A g r ic u l tu r e  Bank and w ould  re s o lv e  
th e  s ta tu to r y  c o n f l i c t .  ,

S im i la r ly ,  e x is t in g  s ta tu te s  under th e  Com m ercial F is h in g  
and A g r ic u l tu r e  Bank a llo w  th e  t r a n s fe r  o f  a p e rm it  by 
th e  bank, in  th e  e ve n t o f  fo re c lo s u re  o f  a lo a n .  T h is  
i s  n o t a llo w e d  under AS 1 6 .4 3 . S e c tio n  2 would amend 
AS 16.43 to  a llo w  t h i s ,  th u s  re s o lv in g  th e  s ta tu to r y  
c o n f l i c t .



SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  By S ta te  A f f a i r s  
p e rm its  as c o l l a t e r a l  f o r  lo a n s

Summary
Amends s ta tu te s  c o n c e rn in g  " F is h  and Game, R e g u la t io n  o f  E n try  

in t o  A la s k a  Com m ercia l F is h e r ie s ,  Terms and c o n d it io n s  o f  e n t r y  p e r ­
m i t ;  a n n u a l re n e w a l"  to  p ro v id e  f o r  th e  use o f  e n t r y  p e rm its  as c o l -

o- p(ojy*c6
l a t e r a l  f o r  lo a n s *u n d e r e x is t in g  s ta tu te s  AS 4 4 .5 4 .2 3 0 -4 4 .5 4 .2 5 0 .

The s e c t io n  d e a lin g  w i th  "T ra n s fe r  o f  e n t r y  p e rm its "  under the  
same c h a p te r  i s  a ls o  amended to  p ro v id e  f o r  th e  t r a n s fe r  o f  e n t r y•ir«o4/ product
p e rm its  in  th e  e ve n t o f  fo re c lo s u re  o f  a lo a n 1u nde r AS 4 4 .5 4 .2 3 0 -
4 4 .5 4 .2 5 0 .

Background
T h is  b i l l  appears to  be s im p ly  a h o u s e -c le a n in g  measure to  

b r in g  s ta tu te s  u nd e r AS 16 .43  in t o  com p liance  w ith  e x is t in g  s ta tu te s  
u nd e r AS 4 4 .5 4  ( " S ta te  G overnm ent. Com m ercial F is h in g  and A g r ic u ltu r e  
B a n k " ) .

S ta tu te s  under AS 4 4 .5 4 .2 3 0 -4 4 .5 4 .2 5 0  d is c u s s  s ta te  loa ns  th ro u g h  
th e  Com m ercia l F is h in g  and A g r ic u l t u r e  Bank f o r  purchase  o f  l im i te d  
e n t r y  p e rm its .  They in c lu d e  p ro v is io n s  f o r  u s in g  p e rm its  as c o l l a t e r a l  
f o r  such lo a n s . T h is  b i l l  w ou ld  make t h is  use o f  p e rm its  as c o l l a t e r a l  
c o n s is te n t  w i th  s c a tu te s  u nd e r AS 1 6 .4 3 .1 5 0  and AS 1 6 .4 3 .1 7 0 .



SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  By S ta te
e n t r y  p e rm its  as c o l l a t e r a l  f o r  lo a n s  A f f a i r s

Summary
E x is t in g  s ta tu te s  under th e  Com m ercia l F is h in g  and A g r ic u l t u r e  

Bank a l lo w  th e  use o f  e n t r y  p e rm its  as c o l l a t e r a l  f o r  s ta te  lo a n s .
However, t h i s  is  n o t  p re s e n t ly  a llo w e d  u nd e r AS 1 6 .4 3 , "Term s 

and c o n d it io n s  o f  e n t r y  p e r m it " - - s o  a c o n f l i c t  e x is t s  betw een th e
V>? t Cf-"

s ta tu te s .  T h is  b i l l  w ou ld  amend AS 1 6 .43  to  a llo w  th e  use o f  p e rm its  
as c o l l a t e r a l  f o r  lo n a s  fro m  th e  Com m ercia l F is h in g  and A g r ic u l t u r e  
Bank, so th e  s ta tu te s  w ou ld  n o t c o n f l i c t .

2- u ?o i a *<A <x I I c h o  4 -k , k o f  <x b y  H-kx B o - ^ b

i n  'Um . e o e v t k  o f  cf o- *oo .«o , u > k ic k v  to o  a . *6 a ^ c x m

CG*"\f (i j .  f  b  4 k t  st2v.kA.ki ix.vv.dtY A.S lb A t  c x r \ ( \

A S  ^ 4 .5 4 .

44.54 2 5 0  T r >  'V W  e.<j4 v \f  o f  f o c e c lo s u L K  i k x  .•sV-c.U o(Ctr “Hva E o V r y
I f  4 k t  C o m m ,« , s i o v >

d o e r^ - t e ^ e r c i r « M ,  ^  defcfor may a  narso^
q u t U & c *  < = , s s u w  4  ^  ^  ^

cx q a a . u C a 4  k ~ < S c ^ .  4 k ,  C « k y  C o ^ w t . i K o ^  

p n w ,< U . w i U .  a  U S4  o f  « , u a h ^  a P f * W s ,
i k x  b o ^ v k .  < J h a U  a l lo t * .  'W u  k r s t  o p p W « M * >  k k ,  q u a l i h -

CB .k o«n S  t-O a i i ^ M  S k c  tncfe .



'  • • M arch 13 , 1980
SB 519 An A c t r e la t in g  to  th e  use o f  l im i t e d  e n t r y  p e rm its  

as c o l l a t e r a l  f o r  lo a n s .

SUMMARY;

S ta tu te s  under AS 16 .43  s ta te  t h a t  an e n t r y  p e rm it  may 
n o t  be p le d g e d , m ortgaged , le a s e d , o r  in  any way encumbered and 
may n o t  be t r a n s fe r r e d  w i th  any r i g h t  o f  re p o s s e s s io n  o r  f o r e ­
c lo s u re .  S ta tu te s  under AS 4 4 .5 4 .2 3 0  -  4 4 ,5 4 .2 5 0  a l lo w  th e  use 
o f  an e n t r y  p e rm it  as c o l l a t e r a l  f o r  a s ta te  lo a n  fro m  th e  Com­
m e rc ia l F is h in g  and A g r ic u l t u r e  Bank, and p ro v id e  f o r  th e  t r a n s ­
f e r  o f  th e  p e rm it  in  th e  e v e n t o f  fo r e c lo s u r e .  T h is  b i l l  w ou ld  
amend th e  s ta tu te s  under AS 16.43  to  com ply w ith  th e  e x is t in g  
s ta tu te s  under AS 44.54
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C O M M I T T E E  R E P O R T  

S E N A T E

FURTHER: F inance

3 /1 8 /6 0

Mr. Pr es i d en t :  

The Commi t tee on

Da t e :

JUDICIARY has had SB 524
a llo w in g  c r e d i ts  a g a in s t f is h e r ie s  ta *e o

under c o n s i d e r a t i o n  and (a m a j o r i t y  of  the commi t tee) (the commi t tee) 
r epor t s  i t  back w i t h  the f o l l o w i n g  recommendat i ons:

[ ) 

[ 1 

t ]

( ) 

[ ]

do pass [ ] do not pass

do pass w i t h  a t t ached amendments(s )

r ep l a c e  w i t h  CS for  ___________________________

and recommends ___________________________ __

] same t i t l e  
f ] new t i t l e

AND a t t aches  a "Le t t e r  of  I n t e n t "  

r epor t s  i t  back w i t hou t  recommendat i on

[ ] New F i s c a l  Note

j r e f e r r ed  to the Commi t t e e

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

S 60 (Rev. 12/78)

CHAIRMAN



U E I ’ A I I T M K N T  O F  R K V K I M  E
orncr or m c o m m is s io n s  / men:  -  j u n u u  ssiii

March 25, 1980

The Honorable Robert Z ieg le r, Sr.
Chairman
Senate Jud ic iary Committee 
Room 107 -  Capitol Build ing 
Juneau, ..laska 99811

Dear Senator Z ieg ler:

Re: Senate B i l l  No. 52h

Senate B i l l  No. , an Act allowing c red its  against fish e rie s  taxes, 
was introduced in the Senate on March 18, 1 9 8 0  and was referred to  the 
Senate Jud ic iary and Finance Committees.

For the consideration o f the Senate Jud ic iary Committee, I  am enclosing 
copies o f Fiscal Notes prepared by Gary Jenkins, D irec to r, Audit D ivision 
and Vincent Wright, Research Section, Department o f Revenue concerning 
the proposed le g is la tio n .

jin ce re ly ,

R. D. Stevenson 
Special Assistant

cc: The Honorable John Gackett 
Chairman
Senate Finance Committee

Gary Jenkins, D irector 
A "d it D ivision 
Department o f Revenue

Joseph K. Donohue 
Deputy Commissioner 
Department o f Revenue

Vincent Wright 
Research Cection 
Department o f Revenue
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D e p a r t m e n t  o f  R e v e n u e

FROM: G a r y  L. J e n
D i r e c t o r  
A u d i t  D i v i s i

daie: M a r c h  24, 1 9 8 0

FILE NO.

TELEPHONE NO.

SUBJr T: Senate  B i l l  No. 524

T h i s  b i l l  p r o v i d e s  for t h e  e s t a b l i s h m e n t  o f  f i s h e r i e s  
i n d u s t r y  t r a d e  a s s o c i a t i o n s  w h i c h  w o u l d  be f u n d e d  b y  the 
S t a t e  of  A l a s k a  t h r o u g h  t h e  f o r m  o f  a s p e c i a l  t a x  c r e d i t  
g i v e n  t o  f i s h  p r o c e s s o r s  o n  t h e i r  f i s h  p r o c e s s i n g  t a x  r e t u r n s .  
E a c h  p r o c e s s o r  w o u l d  b e  a l l o w e d  a c r e d i t  on  a d o l l a r  f o r  d o l l a r  
b a s i s  f o r  c o n t r i b u t i o n s  to  the f i s h e r y  a s s o c i a t i o n  in an 
a m o u n t  u p  to 15 p e r c e n t  o f  the fi s h  p r o c e s s o r s '  t a x  due.

T h e r e  w o u l d  a p p e a r  to b e  a l e g i t i m a t e  q u e s t i o n  r e g a r d i n g  
w h e t h e r  t h e r e  is a c l e a r  n e e d  for the S t a t e  o f  A l a s k a  t o  
d i r e c t l y  fund t r a d e  a s s o c i a t i o n s  Cor the f i s h i n g  i n d u s t r y ,  
a n  i n d u s t r y  w h i c h ,  i n c i d e n t a l l y ,  is l a r g e l y  d o m i n a t e d  b y  
J a p a n e s e  i n t e r e s t s .  T h e  f i s h i n g  i n d u s t r y  is  a l r e a d y  p r o v i d e d  
i n c o m e  tax i n c e n t i v e s  to i m p r o v e  t h e i r  p r o c e s s i n g  f a c i l i t i e s  
in the f o r m  of the i n v e s t m e n t  c r e d i t ,  b o t h  a t  t h e  f e d e r a l  
a n d  s t a t e  levels. It s h o u l d  a l s o  b e  n o t e d  t h a t  a n y  e x p e n d i t u r e s  
m a d e  b y  a p r o c e s s o r  w h i c h  a r e  in a n y  w a y  a b u s i n e s s  e x p e n s e  
r e l a t e d  to p r o c e s s i n g  o r  m a r k e t i n g  o f  f i s h  p r o d u c t s ,  a r e  tax 
d e d u c t i b l e  unde-' t h e  c o r p o r a t e  i n c o m e  tax. F u r t h e r ,  it 
w o u l d  s e e m  l o g i c a l  th a t  all p r o c e s s o r s  w o u l d  be  p u t t i n g  
f o r t h  m a x i m u m  e f f o r t  t o  p r o d u c e  a p r o d u c t  w h i c h  h a s  the b e s t  
p o s s i b l e  appeal in t h o  m a r k e t  pla c e .

W i t h  r e g a r d  to e n h a n c i n g  the q u a l i t y  o f  t h e  p r o d u c t  i t s e l f ,  
t h e  S t a t e  of A l a s k a  a l r e a d y  h a s  i n s p e c t o r s  fror t h e  D e p a r t m e n t  
of H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  the D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  w o r k i n g  w i t h  p r o c e s s o r s  in an  e f f o r t  t o  e n s u r e  p r o p e r  
q u a l i t y  of the p r o d u c t  p r o d u c e d .

I n a s m u c h  as e v e r y  p r o c e s s o r  d o i n g  b u s i n e s s  in t h e  S t a t e  of 
A l a s k a  c o u l d  f o r m  a s e a f o o d  a s s o c i a t i o n  a s  d e f i n e d  in the 
p r o p o s e d  law, w e  a r e  r e q u e s t i n g  o n e  p e r m a n e n t  full t i m e  
A u d i t o r  p o s i t i o n  to h a n d l e  the a u d i t i n g  f u n c t i o n s  p r o v i d e d  
for in the p r o p o s e d  F > c t i o n  4 3 . 7 5 . 0 3 5 ( b ) ( 8 ) .



POSITION T IT LE  
Revenue A u d i to r  I I I

TYPr. OF POSITION

PFT J
STAFF MONTHS  

12
RP No. PCN No,

RANGE/STEP  

IS  A
BARG. U N IT .

G
• P F 'O R IT Y

LOCATION

Juneau
FORM 12 PAG E/LINE

TYPE OF EXPENDITURE

PERSONAL. SERVICES  
SALARY

AM O U NT JUSTIFIC ATIO N:

Inasmuch as e ve ry  f i s h  p ro c e s s o r d o in g  b u s in e s s  
in  th e  S ta te  o f  A la s k a  c o u ld  fo rm  a sea fo od  
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THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISC A L  N O T E

I. R E Q U E S T
bill/Resolution No.  Sen a to Bi l l  No. 524  „
Title A n  A c t  a l l o w i n g  c r e d i t s  a g a i n s t  f i s h e r i e s  t a x e s . _________________
Requested by S e n a t e  J u d i c i a r y  & F i n a n c e  Co. nit t e e s  Date 3 / 2 4 / 8 0

II. F I S C A L  D E T A I L
Agency Affected___________________________________R e v e n u e  __________________________________

Program Category Affected F i s c a l  S e r v i c e s _______________________________

B R U ,  Program, or Subprogram(s) Affected_________ A u d i t _D i v i s i o n ______________________________

(Note: If more than one budget component is affected, separate linc-item a m o u n t s  and funding for each 

component in the analysis section.)

E XPK, . P 1 T U R E S  (Thousands of Dollars)

F Y  80 F Y  81 F Y  82 F Y  83 F Y  84 F Y  85

100 P E R S O N A L  S E R V I C E S 3 7 . 5 3 7 . 5 3 7 . 5 37. 5 3 7 . 5

200 T R A V E L 5 . 5 5 . 5 5 . 5 5 . 5 5 . 5

2 0 0 C O N T R A C T U A L 3 . 1 3 . 1 3 . 1 3 . 1 3 . 1

400 C O M M O D I T I E S . 5 .5 . 5 .5 .5

500 E Q U I P M E N T ) .2 1 . 2 1 . 2 1 . 2 1 . 2

600 1 A N D  &  S T R U C T U R E S

700 G R A N T S .  C L A I M S .  ETC.

T O T A L 4 7 . 8 4 7 . 8 4 7 . 8 4 7 . 8 4 7 . 8

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D 4 7 . 8 4 7 . 8 4 7 . 8 4 7. 8 4 7 . 8

F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

P() d I ION'S

F U L L  T I M E 1 1 1 1 1

P A R T  I IMF:

T E M P O R A R Y

III. A N A L Y S I S  (Sec Fiscal Note Preparation Instructions, Section III)

S e e  a t t a c h e d  m e m o r a n d u m  t o  R .  D .  S t e v e n s o n  d a t e d  3 / 2 4 / 8 0 .

IV D A T E  M a r c h  24, 19 80

Original Legislative Finance 

cc: budget and Management

Prime Sponsor (I irst I cgislator N amed)

. P R E P A R E D  B Y  

A G E N C Y _

P H O N E    4 H S--2.32Q

33 001 (Rev. 12/79)



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

F I S C A L  N O T E

R E Q U E S T
lhli'Resolution N . n_JL_5H!L
T i t i e  An a c t  l o v i n r  c r e d i t s  a g a i n s t  F i s h e r i e s  T a x e s
R c q u c s l t d  b y    D a t e  3-25-8.0,

II. F I S C A L  D E T A I L

Agency Affected  _______________________________________________________________________

Program Category Affected______________________________________________________________________________

B R U ,  Program, or Subprogram(s) Affected________________________________________________________ __

(Mole: If more than one budget component is affected, separate line-item a m o u n t s  and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  SO F Y  81 F Y  82 F Y  83 F Y  84 F Y  85

100 P E R S O N A L  S E R V I C E S

700 T R A V E L

300 C O N T R A C T U A L

4QQ C O M M O D I T I E S

500 E Q U I P M E N T

600 L A N D  S. S T R U C T U R E S

700 G R A N T S ,  C L A I M S ,  FTC.

T O T A L

FUNDING (M illion :: o f Dollura)

G E N E R A L  F U N D (1.?)
F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

r o smoNs

Mil 1. T I M E

P A R I  T I M E

T E M P O R A R Y

III A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

Tho above mentioned assumes that :">% o f the taxpayer c red ltu  are ac tua lly  
taken. Th«* bar; i n fo r the Ky 8l data in t he forecast in the Revenue 
Bouroe Rook which incorporater. catch and price projectionn.

The cost to the general fund in  subsequent fiacu l yearn In indeterminate 
but dependant on varying c re d it::, harvests and prices. I t  in  l ik e ly  tha t 
there wi l l  be a a lig h t increuse over time in c red its  taken.

O r i g i n a l  l e g i s l a t i v e  F i n a n c e  P H O N E  i  • ? /____
cc; Budget and Management

Prime Sponsoi (First legislator N amed)

33 001 (Rev. 12/70)
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4/23/80

C O M M I T T E E  R E P O R T  

H O U S E

FURTHER:

Date: _____________________

Mr. Speaker:

The Commi t tee on . - "0 ICIARV_______________ has had CSSB VuS__________

"An A c t r e la t in g  to  th e  p ro c e s s in g  o f  p e rm its  bv s tu te  a ge n c ie s ; 
and p ro v id in g  f o r  an e f f e c t iv e  d a te . "

under c o n s i d e r a t i o n  and (a m a j o r i t y  of  the commi t tee) (the commi t tee) 
r epo r t s  i t  back w i t h  the f o l l o w i n g  recommendat i ons:

( ] do pass [ ] do not pass

[ ] do pass w i t h  a t t ached amendments(s )
\ t '- [ ] same t i t l e

[ V ]  r ep l a c e  w i t h  CS f o r ___________________________________ [ ) new t i t l e

and recommends ________  ■ ____________________________________

[ ] AND a t t aches  a "Le t t e r  of I n t e n t "  [ ] New F i s c a l  Note

[ ) r epor t s  1t back w i t h o u t  recommendat i on

[ ] r e f e r r ed  *.o t h e __________________________________ Commi ttee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

\\ Kk^. L  K j. \

t
___________

O S '*
CHAIRMAN

H 60 (Rev. 12/78)


