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April 5, 1979

W i t h  these thin gs in mind, we submit a d raft of a
bill w h i c h  could be s ubstitute d for the present SB 110 
language. The effect of this bill wou ld be to leave it to 
the driver to ascertain w h o  will have access. It would, 
however, recognize that insurance carriers and others do 
depend on access for d e c i s i o n s  they make, and should not be 
forced to take a p a r t i c u l a r  action - such as issue a 
policy - witho ut the facts d i s c l o s e d  by the record.

I would be p l e ased to provide any other information
you and the commit tee m a y  desire. We k n o w  the deadl i n e  has 
passed fcr action by the full Senate this year, but would 
gr e a t l y  appreciate a hearin g in your c ommittee at your 
ea r li est opportunity.

MTT/pl

cc: Senator Dankw orth
Senatory Meland* 
Senator Bennett 
Senator Ray
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S T A T E M E N T  O F  M I K E  T H O M A S  

( R E P R E S E N T I N G  T H E  A M E R I C A N  I N S U R A N C E  A S S O C I A T I O N )
C O N C E R N I N G  S B  1 1 0

O n  t h e  l a s t  d a y  o f  t h e  T e n t h  L e g i s l a t u r e ,  F C C S  
C S S B  4 7 1  w a s  p a s s e d  b y  b o t h  h o u s e s  o f  t h e  L e g i s l a t u r e .  T h a t  

b i l l  h a d  g o n e  t o  F r e e  C o n f e r e n c e  a s  a 3 - p a g e  b i l l  d e a l i n o  
w i t h  m o t o r  v e h i c l e  f e e s ,  a n d  c a m e  b a c k  as a n  8 4 - p a g e  b i l l  

m a d e  u p  o f  w h a t  h a d  b e e n  S B  47 1 ,  S B  3 2 1  (a r e v i s i o n  o f  t h e  
M o t o r  V e h i c l e  C o d e )  a n d  S B  594 ( e x t e n d i n g  a n  i n d u s t r i a l  

i n c e n t i v e  t a x  c r e d i t ) . S B  3 2 1  h a d  b e e n  r e f e r r e d  t o  S e n a t e  
J u d i c i a r y  a n d  F i n a n c e  C o m m i t t e e s ,  a n d  o. t h e  l a s t  d a y  o f  

t h e  S e s s i o n  i t  w a s  s t i l l  in S e n a t e  J u d i c i a r y .

W i t h i n  S B  321, a n d  t h e r e f o r e  in t h e  v e r s i o n  o f  t 
471 t h a t  p a s s e d ,  w a s  a n e w  A S  1 3 . 1 5 . 1 5 1 ,  a c o p y  o f  w h i c h  is 

a t t a c h e d  a s  E x h i b i t  A. T h a t  s e c t i o n  l i m i t s  a c c e s s  t o  
d r i v e r s '  r e c o r d s  m a i n t a i n e d  b y  D M V ,  t o  c e r t a i n  o t h e r  a g e n c i e s  

a n d  to t h e  d r i v e r  h i m s e l f .  It e x p r e s s l y  f o r b i d s  i n s u r a n c e  

c o m p a n i e s  f r o m  r e q u i r i n g  a c c e s s  t o  t h e  r e c o r d s  a s  a c o n d i t i o n  
o f  s e l l i n g  i n s u r a n c e  t o  t h e  d r i v e r .

I n s u r a n c e  c o m p a n i e s ,  o f  c o u r s e ,  r e l y  h e a v i l y  o n  
t h e  d r i v e r s '  r e c o r d  t o  d e t e r m i n e  w h o m  t o  i n s u r e  a n d  w h a t  

r a t e s  t o  c h a r g e .  A l l  t h e i r  r a t i n g  p l a n s  d e p e n d  o n  a c c e s s  to 
t h o s e  r e c o r d s .  In f a c t ,  in o t h e r  s t a t e s ,  c o m p a n i e s  a r e  

c r i t i c i z e d  h e a v i l y  f o r  u s i n g  f a c t o r s  o t h e r  t h a n  d r i v i n g  

r e c o r d s ,  s u c h  as a g e ,  s e x  o r  n e i g h b o r h o o d ,  a s  u n d e r w r i t i n g  

c r i t e r i a .  If c o m p a n i e s  d o n ' t  k n o w  w h o  a r e  g o o d  d r i v e r s  a n d  
w h o  a r e  n o t ,  t h e y  w i l l  h a v e  t o  s e t  r a t e s  a s s u m i n g  t h a t  s o m e  

u n k n o w n  n u m b e r  o f  a p p l i c a n t s  w i l l  b e  r i s k s  t h a t  a r e  so b a d  
t h e y  w o u l d  n o t  b e  w r i t t e n  v o l u n t a r i l y ,  o r  w o u l d  b e  w r i t t e n  

o n l y  w i t h  a s u b s t a n t i a l  s u r c h a r g e ,  a s  ir. t h e  a s s i g n e d  r i s k  
p o o l .  T h e  r a t e s  t h a t  w o u l d  r e s u l t  w o u l d  o f  c o u r s e  b e  h i g h e r ,  

a n d  v e r y  u n f a i r  t o  t h o s e  w i t h  g o o d  r e c o r d s .  T h e y  c o u l d  l e a d  
in t u r n  to m o r e  u n i n s u r e d  m o t o r i s t s  (now e s t i m a t e d  at 2 5 - 4 0 % ) ,  
a n d  l e s s  c o m p e t i t i o n  b y  i n s u r e r s  in A l a s k a .

T h e  a p p l i c a t i o n  o f  A S  2 8 . 1 5 . 1 5 1  h a s  b e e n  e n j o i n e d  

b y  t h e  S u p e r i o r  C o u r t ,  p e n d i n g  r e c o n s i d e r a t i o n  o f  t h a t  
p r o v i s i o n  b y  t h e  L e g i s l a t u r e .  In e n t e r i n g  t h e  i n j u n c t i o n ,  

t h e  C o u r t  f o u n d  t h a t  t h e r e  w e r e  " s e r i o u s  a n d  s u b s t a n t i a l "  

q u e s t i o n s  c o n c e r n i n g  t h e  m a n n e r  in w h i c h  S B  471 w a s  p a s s e d ,  

a n d  f u r t h e r  f o u n d  t h a t  a n  i n j u n c t i o n  w a s  in t h e  p u b l i c  
i n t e r e s t .  T h e  Cou.-t h a d  b e f o r e  i t  a f f i d a v i t s  o f  R i c h a r d  L. 

B l o c k ,  t h e n  D i r e c t o r  o f  I n s u r a n c e ,  a n d  R o g e r  G r u m m e t t ,  t h e n  

P r e s i d e n t  of t h e  A l a s k a  I n d e p e n d e n t  I n s u r a n c e  A g e n t s  a n d
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B r o k e r s ,  I n c . , a t r a d e  a s s o c i a t i o n  o f  m o s t  o f  t h e  i n d e p e n d e n t  
a g e n t s  a n d  b r o k e r s  in t h e  S t a t e .  P e r t i n e n t  e x c e r p t s  f r o m  

t h o s e  a f f i d a v i t s  a r e  a t t a c h e d  a s  E x h i b i t s  B a n d  C. (Full 

c o p i e s  o f  a l l  p l e a d i n g s  a r e  a v a i l a b l e ) .

N o b o d y  w a n t s  o r  i n t e n d s  t o  g o  f o r w a r d  w i t h  t h e  

l a w s u i t ,  s i n c e  i t  r a i s e s  q u e s t i o n s  t h a t  w o u l d  g o  t o  t h e  
v a l i d i t y  o f  a l l  o f  S B  471, a n d  n o t  j u s t  t h e  s e c t i o n  w e  a r e  

c o n c e r n e d  w i t h  h e r e .

W h a t  w e  a s k  is o n l y  t h a t  i n s u r a n c e  c o m p a n i e s  - 
a n d  p e r h a p s  o t h e r s  w i t h  l e g i t i m a t e  n e e d  - be g i v e n  a c c e s s  t o  

t h e  d r i v e r s '  r e c o r d s .  A s  s e t  o u t  m o r e  f u l l y  in t h e  s t a t e­
m e n t s  o f  Mr. B l o c k  a n d  Mr. G r u m m e t t ,  w e  t h i n k  t h a t  s u c h  

a c c e s s  is e s s e n t i a l  if w e  a r e  t o  t r y  t o  k e e p  i n s u r a n c e  r a t e s  
r a t i o n a l l y  r e l a t e d  t o  t h e  r i s k  i n s u r e d ,  a n d  if w e  a r e  t o  

e n c o u r a g e  c o m p e t i t i o n  in t h e  A l a s k a  i n s u r a n c e  m a r k e t s .
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E X C E R P T  F R O M  A F F I D A V I T  O F  R I C H A R D  L. B L O C K
I

T h e  e f f e c t  o f  S e c t i o n  2 8 . 1 5 . 1 5 1  o f  C h a p t e r  178,
S L A  197 8 ,  a n d  p a r t i c u l a r l y  s u b p a r a g r a p h s  (e) a n d  (f) o f  t h a t  

s e c t i o n ,  is t o  d e n y  a c c e s s  b y  i n s u r a n c e  c o m p a n i e s  t o  d r i v e r s '  

r e c c r d s  m a i n t a i n e d  o n  d r i v e r s  l i c e n s e d  in t h e  S t a t e  of 

A l a s k a ,  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y .  T h a t  d e n i a l  o f  
a c c e s s  w o u l d  h a v e  p r e d i c t a b l e  a n d  a d v e r s e  e f f e c t s  u p o n  l a r g e  

n u m b e r s  o f  p e r s o n s  b u y i n g  i n s u r a n c e  in t h e  S t a t e  o f  A l a s k a ,  
a n d  u p o n  t h e  i n s u r a n c e  i n d u s t r y  i t w = l f .

M o s t  r a t i n g  p l a n s  f o r  t h e  s a l e  o f  a u t o m o b i l e  
i n s u r a n c e  w i t h i n  t h e  S t a t e  o f  A l a s k a  w h i c h  a r e  p r e s e n t l y  
a p p r o v e d  b y  m y  D i v i s i o n  a n d  i n  e f f e c t  a s s u m e  a c c e s s  t o  

d r i v i n g  r e c o r d s  a s  a b a s i s  f o r  u n d e r w r i t i n g .  T h e  d r i v i n g  

r a c c r d s  a r e  u s e d  b o t h  t o  s c r e e n  f o r  a c c e p t a b l e  r i s k s  a n d  t o  

s e t  r a t e s .  C o m p a n i e s  s e t  t h e i r  o w n  i n t e r n a l  p o l i c i e s  as t o  
w h a t  r i s k s  t h e y  w i l l  v o l u n t a r i l y  w r i t e ,  a n d  d r i v e r s  w i t h  

r e c o r d s  r e f l e c t i n g  t r a f f i c  v i o l a t i o n s  o r  t r a f f i c  a c c i d e n t s  

a r e  o f t e n  r e q u i r e d  t o  p r o c  re i n s u r a n c e  f r o m  a l t e r n a t e  

i n s u r a n c e  p r o g r a m s  o f f e r e d  b y  t h e  i n s u r e r  o r  p a y  s c h e d u l e d  
s u r c h a r g e s .  M a n y  c o m p a n i e s  a l s o  o f f e r  a r a n g e  o f  r a t e s  

d e p e n d i n g  o n  d r i v i n g  r e c o r d s ,  o f f e r i n g  p r e m i u m  c r e d i t s  f o r  

t h e  s a m e  c o v e r a g e  in t h e  e v e n t  t h e  d r i v e r  h a s  a c l e a n  
d r i v i n g  r e c o r d .

T h e r e  is i n  o p e r a t i o n  in t h e  S t a t e  o f  A l a u k a  an 

" a s s i g n e d  r i s k  p l a n "  f o r  p r i v a t e  p a s s e n g e r  a u t o m o b i l e s  a n d  
a n  " a s s i g n e d  r i s k  p o o l "  f o r  c o m m e r c i a l  a u t o m o b i l e  r i s k s ,  to 

i n s u r e  t h a t  p e r s o n s  t h a t  w a n t  a u t o m o b i l e  i n s u r a n c e  b u t  d o  
n o t  m e e t  u n d e r w r i t i n g  c r i t e r i a  of t h e  c a r r i e r s  a r e  a b l e  to 

b u y  i n s u r a n t . .  R i s k s  a r e  a l l o c a t e d  t o  t h e  c o m p a n i e s  w h o  
w r i t e  a u t o m o b i l e  i n s u r a n c e  in t h e  S t a t e ,  a n d  t h o s e  c o m p a n i e s  

a r e  a l l o w e d  tc c h a r g e  a s u b s t a n t i a l l y  h i g h e r  r a t e ,  r e c o g n i z i n g  
t n e  i n c r e a s e d  r i s k  t h a t  p e r s o n s  w h o  d o  n o t  m e e t  c o m p a n y  
u n c  jrwritir.g s t a n d a r d s  p r e s e n t .

T h e  e f f e c t  o f  Secti< n 1 5 1 w o u l d  b e  t o  p r o h i b i t  t h e  
use c f  d r i v i n g  r e c o r d s  a s  a c r i t e r i a  for u n d e r w r i t i n g  a n d  
t h e r e b y  to i n v a l i d a t e  t h e  u n d e r l y i n g  a s s u m p t i o n s  in t h e  

r a t i n g  p l a n s  p r e s e n t l y  a p p r o v e d .  T h e  i n d i r e c t  e f f e c t  w o u l d  
b e  t o  f o r c e  t h e  c o m p a n i e s  t o  w r i t e  i n s u r a n c e  f o r  a n  u n k n o w n  
n u m b e r  c f  p e r s o n s  w h o  d i d  p o t  m e e t  t h e i r  u n d e r w r i t i n g  

c r i t e r i a ,  p e r s o n s  w h o  w o u l d  n o r m a l l y  b e  p l a c e d  in t h e  a s s i g n e d  
r i s k  p o o l .  S o m e  c o m p a n i e s ,  e s p e c i a l l y  t h o s e  w h o  n o w  a s  a 

m a t t e r  o f  c o m p a n y  u n d e r w r i t i n g  p o l i c y ,  w r i t e  o n l y  b e t t e r  

r i s k s ,  w o u l d  h a v e  t o  c o n s i d e r  w h e t h e r  t h e y  c o u l d  o r  w o u l d  

w r i t e  or. t h i s  c o m p l e t e l y  d i f f e r e n t  b a s i s  in t h e  S t a t e  of 
A l a s k a .  A l l  c o m p a n i e s  w o u l d  b e  f o r c e d  t o  f i l e  n e w  r a t i n g  

p l a n s  t a k i n g  i n t o  c o n s i d e i  ition t h e  l a c k  o f  a c c e s s  to 
d r i v i n g  r e c o r d s .

E X H I B I T  B 
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P r e d i c t a b l y ,  c o m p a n i e s  w o u l d  s e e k  a p p r o v a l  o f  

r a t e s  w h i c h  w o u l d  b e  h i g h  e n o u g h  t o  p r o v i d e  f o r  t h e  i n c l u s i o n  
of r i s k s  w h i c h  t h e  c o m p a n i e s  h a v e  f o u n d  b y  e x p e r i a n c e  t o  b e  

u n p r o f i t a b l e  at a n y  r a t e  l o w e r  t h a n  t h e  a s s i g n e d  r i s k  p o o l  
r a t e s .  S h o u l d  t h e  D i v i s i o n  a p p r o v e  t h e s e  r a t e  f i l i n g s ,  

s u b s t a n t i a l  n u m b e r s  o f  i n s u r e d s  w o u l d  b e  f o r c e d  t o  p a y  
s u b s t a n t i a l l y  in e x c e s s  o f  c u r r e n t  r a t e s  a n d  s u b s t a n t i a l l y  

in e x c e s s  o f  w h a t  t h e  e x p e r i e n c e  o f  t h e i r  h a z a r d  c l a s s  
d i c t a t e s ,  t h u s  m a k i n g  t h e  r a t e  u n f a i r l y  d i s c r i m i n a t o r y  a n d  

v i o l a t i v e  of A S  21. 36. 080. If t h e  D i v i s i o n  disaprov«->s, m a n y  
i n s u r e r s  c o u l d  b e  e x p e c t e d  t o  w i t h d r a w  f r o m  w r i t i n g  i n  t h i s  

S t a t e  f u r t h e r  e x a c e r b a t i n g  t h e  n o w  t e n u o u s  a u t o m o b i l e  
i n s u r a n c e  m a r k e t  in t h i s  S t a t e .

T h e  e n f o r c e m e n t  o f  S e c t i o n  1 5 1  w o u l d  h a v e  a d e f i n i t e  

t e n d e n c y  t o  m a k e  a u t o m o b i l e  i n s u r a n c e  l e s s  c o m p e t i t i v e  a n d  
m o r e  e x p e n s i v e  w i t h i n  t h e  S t a t e  o f  A l a s k a ,  p a r t i c u l a r l y  f o r  

t h o s e  p e r s o n s  w h o  h a v e  a v e r a g e  o r  b e t c e r  t h a n  a v e r a g e  
d r i v i n g  r e c o r d s .
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E X C E R P T S  F R O M  A F F I D A V I T  O F  R O G E R  G R U M M E T T

T h e  p r i n c i p a l s  o f  m y  c o m p a n y ,  a n d  i n d e e d  a l l  
i n s u r a n c e  a g e n t s  a c t i v e l y  e n g a g e d  in t h e  b u s i n e s s  in t h i s  
S t a t e ,  a r e  q u i t e  c o n c e r n e d  a b  ->ut t h e  i m p a c t  o f  S e c t i o n  

2 * . 1 3 . 1 5 1  cf C h a p t e r  1"8, S L A  1 9 7 8 .  If i t  g o e s  i n t o  e f f e c t
or. O c t o b e r  15 , 1 9 7 8 ,  i t  w i l l  h a v e  a s e v e r e  i m p a c t  o n  a l l

f a c e t s  o f  a u t o m o b i l e  i n s u r a n c e  in t h e  S t a t e .

T h e r e  w i l l  u n d o u b t e d l y  b e  a s e v e r e  r e s t r i c t i o n  in
a v a i l a b l e  m a r k e t ,  s i n c e  v i r t u a l l y  a l l  c o m p a n i e s  w r i t i n g  

p r i v a t e  p a s s e n g e r  a u t o m o b i l e  i n s u r a n c e  b a s e  t h e i r  u n d e r w r i t i n g  
ar.d r a t i n g  o n  p a s t  d r i v i n g  e x p e r i e n c e  a n d  m o t o r  v e h i c l e  

r e p o r t s .  D e n i a l  o f  a c c e s s  to t h o s e  r e p o r t s  w i l l  r e s u l t  in 
a s u b s t a n t i a l  l o s s  o f  b u s i n e s s  t o  t h e  c o m p a n i e s  p r e s e n t l y  in 

t h e  m a r k e t ,  a n d  t h e r e f o r e  w i l l  r e s u l t  in v e r y  r e s t r i c t e d  
m a r k e t s  f c r  t h e  c o n s u m e r .  It is l i k e l y  t h a t  t h e  r e s t r i c t e d  

m a r k e t  w i l l  m e a n  o v e r a l l  h i g h e r  r a t e s  f o r  t h o s e  c o n s u m e r s  
t h a t  a r e  s t i l l  a b l e  t o  o b t a i n  a u t o m o b i l e  i n s u r a n c e  t h r o u g h  

s t a n d a r d  c o m p a n i e s .  A s  a m a t t e r  o f  f a c t ,  w e  h a v e  a l r e a d y  
r e c e i v e d  n o t i c e  f r o m  o n e  o f  o u r  m a j o r  u n d e r w r i t e r s ,  i n d i c a t i n g  

t h a t  b e c a u s e  o f  t h e  p a s s a g e  o f  t h e  s t a t u t e ,  t h e y  w i l l  n o t  
a c c e p t  a n y  n e w  p r i v a t e  p a s s e n g e r  a u t o m o b i l e  b u s i n e s s .  T h e  

r e s t r i c t i o n  in m a r k e t ,  w h i c h  h a s  a l r e a d y  b e g u n ,  w i l l  a l s o  
u n d o u b t e d l y  h a v e  a d v e r s e  i m p a c t  o n  t h o s e  d r i v e r s  w h o  h a v e  

c l e a n  r e c o r d s ,  n o t  o n l y  b e c a u s e  o f  t h e  r e s t r i c t i o n  in 

m a r k e t s  a n d  l e s s e n i n g  o f  c o m p e t i t i o n ,  b u t  a l s o  b e c a u s e  t h e  
c a r r i e r s  w i l l  h a v e  t o  c h a r g e  h i g h e r  r a t e s  to c o v e r  t h e  
u n k n o w n  r i s k s .

T h e r e  w i l l  a l s o  be a s u b s t a n t i a l  a m o u n t  o f  l o s t  
r e v e n u e  tc t h e  b r o k e r s  a n d  a g e n t s  in t h e  Sta'te o f  A l a s k a .  
A t t e m p t i n g  to m a r k e t  a n y  i n d i v i d u a l  p r i v a t e  p a s s e n g e r  
a u t o m o b i l e  r i s k  w i l l  b e c o m e  v e r y  t i m e  c o n s u m i n g  a n d  e x p e n s i v e  

fcr t n e  bro/.ers. F u r t h e r ,  m a n y  a c c o u n t s  t h a t  a r e  n o t  v, i t t e n  

in s t a n d a r d  m a r k e t s  w i l l  u n d o u b t e d l y  w i n d  up in th' a s s i g n e d  

r i s k  p c o l ,  w h i c h  c h a r g e s  a h i g h e r  r a t e  to t h e  i n s u r e d  b e t  
i ~ " e l o p s  a l e v e r  c o m m i s s i o n  r a l e .  It is a l s o  q u i t e  l i k e l y  
t h a t  a n u m b e r  o f  i n d i v i d u a l s  w i l l  c h o o s e  t o  d o  w i t h o u t  

irsurar.ee due to t h e  h i g h e r  r a t e s ,  w h i c h  is n o t  o n l y  a p o o r  

r e s u l t  for t h e  r e m a i n d e r  o f  t h e  d r i v i n g  p u b l i c ,  b u t  w i l l  
r e s u l t  in a d d i t i o n a l  l o s t  r e v e n u e  t o  a g e n t s  a n d  b r o k e r s .

E X H I B I T  C
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TESTIMONY OF THE DIVISION OF INSURANCE

BEFORE THE SENATE JUDICIARY COMMITTEE 

FEBRUARY 12, 1980

The Division of Insurance supports this legislation. AS 28.15.151 was added 

to the statutes with 19 Ch. 178 SLA 1978. That statute bars access to motor 

vehicle records by insurance companies. The effect of the statutes is pre­

sently under a temporary restraining order issued by the court. The proposal 

before you would, again, permit insurers access to motor vehicle records.

Almost all automobile insurance rating plans used in Alaska and, indeed in 

most other states, use motor vehicle data in the rating plan as a means to 

distribute their auto insurance premium needs. The driver with moving 

violations is likely to be paying a higher preriun for his insurance than 

is the driver with no moving violations, and wt view that as appropriate.

If the motor vehicle records are denied insurers, then all of the automobile 

rating structures on file with the Division of Insurance will have to be 

replaced with one that no longer considers that information. The effect of 

this will be to redistribute those surcharge premiums, currently being applied 

to drivers with violations, to all drivers, resulting in an increase of pre­

mium for the driver with no violations on record. Additionally, most carriers 

utilize motor vehicle record informa' o*\ 1n their selection of business, even 

aside from the rating of that selection. This selection has generally re­

sulted in some wide variations in rates amongst insurers. With removal of this 

tool of selectivity, it is expected that the companies with lower rate 

structures will have increases in their rate structures as the experience on 

the new selection is felt. We do not believe that this result Is desirable.

We would urge that the committee act to continue availability of this data 

to insurers.

Failure to pass this or a similar bill will result In a vacation of the 
temporary restraining order already mentioned by the court. The impact 
of that on our program will be substantial since many new rating pro­

posals will have to be reviewed for propriety, compliance with statute 
and waiting of new forms of discrlmatlon for fairness. Further, the 
statistical studies and data aval' ble for previous years in Alaska will 
no longer be usable. This will It.ive Alaska automobile rate levels in 
douot for at least three or four years to come. Passage of this partic­
ular legislation is very important.
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F U R T H E R : h o n e

Mr. P r e s i d e n t :  

T h e  C o m m i t t e e  on

D a t e :

J U D I C I A R Y has had Sli 1 1 5

c i v i l  l i a b i l i t y  o f  g r a t u i t o u s  s e r v e r s  o f  a l c o h o l i c  b e v e r g g e s

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :     — --------

[ ] 

[ ] 

[ ]

[ 1 

[ ] 

( 1

do pa s s  [ ] do not pass

do pa s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  CS f o r  ____

and r e c o m m e n d s  I-1 > \

[ ] s a m e  t i t l e  
[ J n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i s c a l  No t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the  C o m m i t t e e

M E M B E R S  S I G N I N G  
DO PA S S

1' >■ ,

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

\___ ,f

S 6 0  ( R e v .  1 2 / 7 8 )

C H A I R M A N



M a r c h  1 0 ,  1 9 8 0

T h e  H o n o r a b l e  S a m u e l  R. C o t t e n ,

A l a s k a  S t a t e  R e p r e s e n t a t i v e  

R o o m  2 0 8  C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a

D e a r  Sam:

W h a t  y o u  p r o p o s e  t o  d o  t o  g o o d  o l d  S B  1 1 5  m e e t s  w i t h  m y  

a p p r o b a t i o n .

I o n l y  w i s h  y o u  c o u l d  c a r r y  I t  o n e  s t e p  f u r t h e r  a n d  p r o v i d e  
p r o t e c t i o n  f o r  n o n - c o m m e r c i a l  p u r v e y o r s  l i k e  y o u  a n d  m e  

w h e n  v e  p o u r  i n  o u r  h o m e s .

H o w e v e r ,  p r o t e c t i n g  t h e  o w n e r ^ o p e r a t o r  is a  s t e p  i n  t h e  

r i g h t  d i r e c t i o n .

R e g a r d s ,

R o b e r t  F. Z i e g l e r ,  Sr. 

R H Z : I k



Off ic ia l Business

A la s k a  j i t a t e  le g is la t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

Committee on R u les
Pouch V

State Capitol

Juneau, Alaska 99811

DATE: March 6, 1980

TO: Rep. Buchholdt
Rep. Meekins 

Rep. Parr 
Sen. Rodey 

Sen. Ziegler

FROM: Rep. Cotten

RE: House Rules Caimittee Substitute for HCS CSSB 115

The Rules Caimittee is considering a caimittee substitute for

HCS CSSB 115. I would rppreciate your conments on it. The following is
the proposed change:

Sec. LIMITATION ON CIVIL LIABILITY. A  licensee, or 

the employee or agent of a licensee, who furnishes an alcoholic 

beverage to an individual on premises licensed under this title 
may not be held civilly liable for injuries resulting from the 
intoxication of that individual unless the furnishing of 
alcohol beverages occurred in violation of AS 04.15.020(a) and 
(d), 04.15.060(e), or 04.15.080.

The statutes that deal with th exceptions are listed below:

AS 04.15.020. Restrictions on sale or disposition of liquor.

(a) Sale to minors or intoxicated persons. It is unlawful to 

give, barter or sell any intoxicating liquors, including beer and 
wine, to a person under the age of 19 years or to an intoxicated 
person, and it is unlawful for a licensee to permit the giving, 
selling, bartering or driiiking of any intoxicating liquor within 

the premises covered by a license to or by either of the forbidden 
classes, nor shall the licensee permit the drinking of hard or 

distilled liquors by any person upon the premises covered by his 

license, unless it is permitted under the classification of his 
license.

(d) Presence of minors on premises. It is unlawful for a person 
under the age of 19 years to enter or rera in upon licenses premises 

unless he is accompanied by his parent, guardian or spouse who has 

attained the age of 19 years. A person under the age of 19 years 

may enter and remain upon licensed premises which are also recognized 
as a restaurant for the purpose of dining or dancing if accompanied



by his parent, guardian, or spouse who has attained the age of 19 

years, or b y  the parent or guardian of any other minor also present, 

or by any other adult with the consent of the minor's parent or 
guardian. The Alcoholic Beverage Control Bor. ., with the approval 

of the city council if the premises are within the city or with the 
approval of the borough assanbly if the premises are outside the 
city but within a borough, shall designate which premises are 
restaurants for the purposes of this section. Licensed premises 
are premises holding licenses under AS 04.10.020(a)-04.10.020(d).

The Alcoholic Beverage Control Board shall promulgate regulations 
for the des .gnation of restaurants and the continuation or withdrawal 

of the designation. No establishment may be designated as a restaurant 

for the purposes of dining without the consent of the licensee.

AS 04.15.060. Purchases by Minors, (e) A  licensee, or his employee, 

who allows to ranain upon licensed pranises where intoxicating 
liquor is sold, a person under the age of 19 years not in company 

of his parent or legal guardien or spouse who has attained the age 
of 19 years, or sells, gives or serves intoxicating liquor to a 

person under the age of 19 yesirs without having procured the signature 

of the person upon a statement as provided in this section, or who 
knowingly sells, gives, or serves intoxicating liquor tr or allows 
the person to remain on licensed permises where intoxicating liquor 

is sold, is guilty of a misdemeanor.

AS 04.15.080. Giving of intoxi' ating liquor to persons under the 
age of 19 years, (a) A person or firm, company, corporation or an 

anployee thereof who sells, barters, gives or delivers to a person 
under the age of 19 years, iiny intoxicating liquor is guilty of a 

misdemeanor, and upon conviction is punishable by imprisonment of 

not more than one year, or by a fine of not more than $500, or  by 
both.

(b) The term "person" as used in this section does not include 

parent as to his own child, a guardian as to his ward or a licensed 
physician or nurse in giving medical treatment.

Intoxicated person is defined under AS 47.37.270(10) as:

"Intoxicated person" means a person whose mental or physical 

functioning is substantially impaired as a result of the use of 
alcohol.

A definition lor "drunken person" is suggested in SSSB 239 which is:

"Drunken person" means a person exhibiting those plain and easily 
observed or discovered outward manifestations of behavior carmonly 

known to be produced by the use of intoxicating liquor.
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D E l ' A H T M E  N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

A p r i l  2, 1 9 7 9

JAY S. HAMMOND, SOYERNDP

P O U C H  K - S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  99811

T h e  H o n o r a b l e  B i l l  R a y  

T h e  H o n o r a b l e  M i k e  C o l l e t t a  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 0 1

Re: D r a m  S h o p  L i a b i l i t y  Q u e s t i o n  

O u r  F i l e  # J - 6 6 - 5 6 9 - 7 9

D e a r  S e n a t o r s  R a y  a n d  C o l l e t t a :

Y o u  r e q u e s t e d  o u r  o p i n i o n  w h e t h e r  r e m o v a l  o f  t h e

w o r d  " l a w f u l l y ” f r o m  C S S B  1 1 5  ( R u l e s )  w o u l d  s h i e l d  a t a v e r n

k e e p e r  f r o m  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  t a v e r n

k e e p e r  s e r v i n g  l i q u o r  to an i n t o x i c a t e d  a d u l t  o r  a m i n o r  in

v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a ) .  F o r  t h e  r e a s o n s  w h i c h  f o l l o w ,

w e  b e l i e v e  r e m o v i n g  t h e  w o r d  " l a w f u l l y "  f r o m  t h a t  m e a s u r e

w o u l d  h a v e  t h e  e f f e c t  o f  s h i e l d i n g  a t a v e r n  k  .per f r o m

c i v i l  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  t a v e r n

k e e p e r  s e r v i n g  a n  i n t o x i c a t e d  i n d i v i d u a l  o r  a m i n o r  in

v i o l a t i o n  o f  t h e  s t a t u t e .

S e c t i o n  2 o f  C S S B  1 1 5  ( R u l e s )  w o u l d  a d d  a n e w

s e c t i o n  to t h e  A l a s k a  S t a t u t e s  to r e a d :

S e c t i o n  0 9 . 6 5 . 0 9 7 .  L I M I T A T I O N S  O N  T H E  C I V I L  
L I A B I L I T Y  O F  L A W F U L L  B E V E R A G E  P R O V I D E R S .  A  

p e r s o n  w h o  l a w f u l l y  p r o v i d e s  a n  a l c o h o l i c  

b e v e r a g e  to a n  i n d i v i d u a l  m a y  n o t  b e . h e l d

in
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c i v i l l y  l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  f r o m  

t h e  i n t o x i c a t i o n  o f  t h a t  i n d i v i d u a l .

T h i s  S t a t u t e  w o u l d  c o d i f y  t h e  g e n e r a l  c o m m o n  l a w  r u l e :

[ I ] t  is n o t  a t o r t  to e i t h e r  s e l l  o r  

g i v e  i n t o x i c a t i n g  l i q u o r  to o r d i n a r y  

a b l e - b o d i e d  m e n ,  a n d  it h a s  b e e n  f r e q u e n t l y  

h e l d  t h a t  i n  t h e  a b s e n c e  o f  s t a t u t e ,  t h e r e  

c a n  b e  n o  c a u s e  o f  a c t i o n  a g a i n s t  o n e  

f u r n i s h i n g  l i q u o r  in f a v o r  o f  t h o s e  i n j u r e d  

b y  t h e  i n t o x i c a t i o n  o f  t h e  p e r s o n  so f u r n i s h e d .

T h e  r e a s o n  u s u a l l y  g i v e n  f o r  t h i s  r u l e  is 

t h a t  t h e  d r i n k i n g  o f  t h e  l i q u o r ,  n o t  t h e  

f u r n i s h i n g  o f  it, is t h e  p r o x i m a t e  c a u s e  • 

o f  t h e  i n j u r y .  T h e  r u l e  is b a s e d  o n  t h e  

o b v i o u s  f a c t  t h a t  o n e  c a n n o t  b e c o m e  i n t o x i  

c a t e d  b y  r e a s o n  o f  l i q u o r  f u r n i s h e d  if h e  

d o e s  n o t  d r i n k  it.

45 A m .  Jr. 2d, I N T O X I C A T I N G  L I Q U O R S  §553 a t  pp. 

8 5 2 - 8 5 3  ( f o o L n o t e s  o m i t t e d ) .

H o w e v e r ,  s o m e  j u r i s d i c t i o n s  do a f f o r d  a c a u s e  o f  

a c t i o n  agai st a p r o v i d e r  o f  l i q u o r  f o r  i n j u r i e s  r e s u l t i n g  

f r o m  i n t o x i c a t i o n .  T h i s  f r e q u e n t l y  is a c c o m p l i s h e d  b y  

l e g i s l a t i v e  e n a c t m e n t s  k n o w n  as " d r a m  s h o p  a c t s "  wt i c h  p l a c e  

s t a t u t o r y  l i a b i l i t y  o n  t h e  p e r s o n  s e l l i n g  o r  f u r n i s n i n g  t h e  

l i q u o r  w h i c h  c a u s e d  t h e  i n t o x i c a t i o n .  5 Am. J u r .  2d, 

I N T O X I C A T I N G  L I Q U O R S ,  §§561 et seq. O c c a s i o n a l l y ,  l i a b i l i t y  

h a s  t e e n  f o u n d  i n  t h e  a b s e n c e  o f  a d r a m  s h o p  a c t  " w h e r a  t h e  

l i q u o r  w a s  g i v e n  o r  s o l d  to a p e r s o n  w h o  is in s u c h  a c o n d i ­

t i o n  as to b e  d e p r i v e d  o f  h i s  w i l l - p o w e r  o r  r e s p o n s i b i l i t y  

f o r  h i s  b e h a v i o r ,  o r  to a h a b i t u a l  d r u n k a r d ,  o r  in v i o l a t i o n  

o f  a p r o h i b i t o r y  s t a t u t e . "  45 Am. Jr. 2d, I N T O X I C A T I N G  

L I Q U O R S ,  §554 a t  p a g e  8 5 3  ( f o o t n o t e  o m i t t e d ) . '
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In A l a s k a ,  A > 0 4 . 1 5 . 0 2 0 ( a )  p r o h i b i t s  f u r n i s h i n g  

i n t o x i c a t i n g  l i q u o r  t o  m i n o r s  a n d  to i n t o x i c a t e d  p e r s o n s .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  r u l e d  o n  t h e  p r e c i s e  i s s u e  

v h e t t  er f u r n i s h i n g  l i q u o r  to a m i n o r  o r  i n t o x i c a t e d  p e r s o n  

i n  v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  g i v e s  a t h i r d  p e r s o n  i n j u ' e d  

a s  a r e s u l t  o f  i n t o x i c a t i o n  a c a u s e  o f  a c t i o n  a g a i n s t  t h e  

p e r s o n  f u r n i s h i n g  t h e  l i q u o r .  H o w e v e r ,  t h e r e  a r e  s t r o n g  

i n d i c a t i o n s  t h a t  t h e  c o u r t  w o u l d  h o l d  t h a t  a v i o l a t i o n  o f  

A S  0 4 . 1 5 . 0 2 0 ( - )  g i v e s  a n  i n j u r e d  p a r t y  s u c h  a c a u s e  o f  

a c t i o n  a g a i n s t  t h e  p r o v i d e r  o f  t h e  l i q u o r .

T h e  r o d e r a l  D i s t r i c t  C o u r t  f o r  A l a s k a  h a s  h e l d  

t h a t  u n d e r  A l a s k a  law, a v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  is 

n e g l i g e n c e  p e r  se, g i v i n g  t h e  i n j u r e d  p a r ^ y  a c a u s e  o f  

a c t i o n  a g a i n s t  t h e  t a v e r n  k e e p e r .  V a n c e  v. U n i t e d  S t a ' . e s ,

3 5 5  F. S u p p .  756 ( D . A l a s k a  1 9 7 3 ) . * /

In B a r t o n  v. L u n d , 5 6 3  P. 2 d  87 5 ,  S 7 7  n . 6  ( A l a s k a  

1 9 7 7 ) ,  a t h r e e - j u s t i c e  A l a s k a  S u p r e m e  C o u r t  e x p r e s s l y  r e f u s e d  

to r e a c h  t h e  i s s u e  o f  l i a b i l i t y  r e s u l t i n g  f r o m  a v i o l a t i o n  

o f  A.S 0 4 . 1 5 . 0 2 0 ( a )  i n  h o l d i n g  t h a t  s u c h  a v i o l a t i o n  w o u l d  

n o t  s u p p o r t  a c a u s e  o f  a c t i o n  a g a i n s t  a l i q u o r  l i c e n s e e  

u n d e r  A S  0 4 . 1 5 . 1 8 0  w h o  h a d  n o  c o n t r o l  o v e r  t h e  a c t u a l  

o p e r a t i o n  o f  t h e  t a v e r n .  T h e  m a j c r i t \  n o t e d  t h a t  t h e

*/ T h e  C o u r t  in V a n c e  d i d  n o t  d i s c u s s  t h e  p r e - s t a t e h o o d  

c a s e  o f  C h e r b o n n i e r  v. R a f a l o v i c h , 88 F. S u p p .  9 0 0  
(D. A.laska 1 9 5 0 )  , w h i c h  r e a c h e d  a n  o p p o s i t e  r e s u l t  

u n d e r  t h e  T e r r i t o r i a l  p r e d e c e s s o r  to A S  0 4 . 1 5 . 0 2 0 ( a ) .
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F e d e r a l  D i s t r i c t  C o u r t  h a d  f o u n d  s u c h  l i a b i l i t y  u n d e r  A l a s k a  

l a w  in V a n c e , s u p r a , a n d  t h a t  t h e  C a l i f o r n i a  S u p r e m e  C o u r t  

f o u n d  s u c h  l i a b i l i t y  b a s e d  o n  a v i o l a t i o n  o f  a c r i m i n a l  

s t a t u t e  s i m i l a r  to A S  0 4 . 1 5 . 0 2 C ( a ) , V e s e l v  v. S a g e r , 46 ?.

2d 1 5 1  ( C a l i f o r n i a  1 9 7 1 ) ,  a n d  b a s e d  p u r e l y  o n  t h e  c o m m o n  l a w  

w i t h o u t  r e l i a n c e  o n  t h e  s t a t u t e .  B e r n h a r d  v. H a r r s h 1s C l u b , 

5 4 6  P. 2 d  7 1 9  ( C a l i f o r n i a ) ,  C e r t ,  d e n i e d ,  4 2 9  U . S .  859 

( 1 9 7 6 ) . * /  T h e  m a j o r i t y  d i d  c i t e  B a c h n e r  v. R i c h , 5^4 P. 2d 

4 3 0  ( A l a s k a  1 9 7 6 ) ,  a n d  F a r r t 11 v. B a x t e r , 44 P. 2 d  2 5 0  

( A l a s k a  1 9 7 1 ) ,  c a s e s  n o t  i n v o l v i n g  i n t o x i c a t i n g  l i q u o r ,  in 

b o t h  o f  w h i c h  t h e  c o u r t  h e l d  t h a t  a s t a t u t e  e s t a b l i s h e d  a 

s t a n d a r d  o f  c a r e  w h i c h ,  w h e n  v i o l a t e d ,  c o n s t i t u t e d  n e g l i g e n c e  

as a m a t t e r  o f  law. E x t e n d i n g  t h e  h o l d ' n g  o f  t h o s e  c a s e s  to 

t h e  i n t o x i c a t i n g  l i q u o r  s i t u a t i o n  w o u l d  r e s u l t  in a f i n d i n g  

o f  l i a b i l i t y ,  t h e  r e s u l t  r e a c h e d  b y  F e d e r a l  D i s t r i c t  c o u r t  

in V a n c e .

J u s t i c e s  B o o c h e v e r  a n d  R a b i n o w i t z ,  d i s s e n t i n g  in 

B a r t o n , n o t  o n l y  a p p e a r e d  to a p p r o v e  the F e d e r a l  D i s t r i c t  

C o u r t ' s  h o l d i n g  in V a n c e  b u t  w o u l d  h a v e  i m p o s e d  v i c a r i o u s

*/ In r e s p o n s e  to t h e s e  c a s e s ,  the C a l i f o r n i a  l e g i s l a t u r e  

a m e n d e d  Cal. Bus. &  P r o f .  C o d e  §25602 a n d  Cal. Civ. 

C o d e  5 1 7 1 A to a b r o g a t e  the r e s u l t s  o f  t h o s e  d e c i s i o n s  
in f a v o r  o: t h e  t r a d i t i o n a l  c o m m o n  l a w  r u l e  h o l d i n g  
t h a t  t h e  c o n s u m p t i o n ,  n o t  t h e  f u r n i s h i n g ,  o f  i n t o x i ­
c a t i n g  l i q u o r  is t h e  p r o x i m a t e  c a u s e  o f  i n j u r i e s  
r e s u l t i n g  f r o m  i n t o x i c a t i o n .  Ch. 929, 1 9 7 8  Ca l .  Adv. 
L e g i s .  S e r v .  A  c o p y  o f  t h a t  e n a c t m e n t  is a t t a c h e d  

f o r  y o u r  i n f o r m a t i o n .



l i a b i l i t y  f o r  v i o l a t i o n s  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  o n  l i c e n s e e s  

u n d e r  A S  0 4 . 1 5 . 1 8 0  w h o  t a k e  n o  a c t i v e  p a r t  in t h e  c o n d u c t  o f  

t h e  t a v e r n ' s  b u s i n e s s .  T h e y  a p p e a r e d  to a s s u m e  t h a t  a 

v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  g i v e s  r i s e  to a c a u s e  o f  a c t i o n  

a g a i n s t  t h e  p r o v i d e r  o f  l i q u o r ,  t h e  r e s u l t  r e a c h e d  in V a n c e .

E n a c t m e n t  o f  C S S B  1 1 5  ( R u l e s ) ,  a s  it n o w  r e a d s ,  

w o u l d  n o t  a p p e a r  to c h a n g e  t h e  l a w  in A l a s k a  (as it a p p e a r s

i n  t h e  c i t e d  c a s e s )  o n e  w a y  o r  t h e  o t h e r .  It m i g h t  r a i s e  a

q u e s t i o n  r e g a r d i n g  l i a b i l i t y  w h e r e  l i q u o r  w a s  f u r n i s h e d  in a 

m a t t e r  w h i c h  w a s  t e c h n i c a l l y  u n l a w f u l - - e .g ., l i q u o r  s o l d  o n  

e l e c t i o n  d a y  in v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( c )  b u t  l a w f u l l y  

s o l d  in a l l  o t h e r  r e s p e c t s - - b u t  t h a t  q u e s t i o n  c u r r e n t l y  

e x i s t s  in t h e  a b s e n c e  o f  s u c h  a s t a t u t e .  E n a r t . n e n t  o f  C S S B  

1 1 5  ( R u l e s )  w i t h  t h e  w o r d  " l a w f u l l y "  r e m o v e d ,  h o w e v e r ,  w o u l d  

a p p e a r  to a b s o l v e  a n y  p r o v i d e r  o f  an a l c o h o l i c  b e v e r a g e  f r o m  

a n y  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  c o n s u m e r ' s  

i n t o x i c a t i o n .  T h i s  w o u l d  be t r u e  r e g a r d l e s s  o f  w h e t h e r  t h e  

p r o v i d e r  o f  t h e  l i q u o r  v i o l a t e d  A S  0 4 . 1 5 . 0 2 0 ( a )  b y  f u r n i s h i n g  

t h e  l i q u o r  to a m i n o r  o r  a n  i n t o x i c a t e d  p e r s o n  o r  v i o l a t e d  

a n y  o t h e r  s t a t u t e  d e a l i n g  w i t h  t h e  f u r n i s h i n g  o f  l i q u o r .  In

o t h e r  w c r d s , it w o u l d  p r e c l u d e  t h e  c o u r t  f r o m  f i n d i n g  a n y

p r o v i d e r  o f  i n t o x i c a t i n g  l i q u o r  l i a b l e  f o r  i n j u r i e s  s u f f e r e d  

a s  a r e s u l t  o f  i n t o x i c a t i o n ,  e v e n  w h e n  t h e  l i q u o r  w a s  f u r -
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n i s h e d  to a n  i n t o x i c a t e d  p e r s o n  o r  a m i n o r  i n  v i o l a t i o n  o f  

A S  0 4 . 1 5 . 0 2 0 ( a ) .

S i n c e r e l y ,

A V R U M  M. G R O S S  

A T T O R N E Y  G E N E R A L

I •
^ I Is — ^ — >

By; v c -  . i

T h o m a s  G. K o e s t e r  

A s s i s t a n t  A t t o r n e y  G e n e r a l

T G K :b w b  

E n c l o s u r e

\
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A n  act to a m e n d  Section ,25602 of tHe‘ Business'and 

Professions Cod e ,  a n d  to a m e n d  Section 1714 of the Civil, 

Code,  relating to proximate cause'. ’ . ’ ‘ ’ ,

• • '. f ■ i 1
' i.r.cismi' K c:ounsi:i:s DitiiiT

S H  1645, Ayala. Alcoholic, b e v e r a g e  liability: proxi-, 

m a l e  cause. • ' • , , ,• I •» » • / i
T h e  California courts h a v e  recently intr rprcted cxist- 

ing law as imposing civil liability u n o n  persons w h o  sell,, 

furnish, give or cause to b e  given a'toholi: beverages to 

an intoxicated person w h e n  such person inflicts injury,, 
u p o n  a third party.

This bill w o u l d  specifically prohibit the imposition of. 
civil liability in such instance. '

'This bill w o u l d  also state a legislative declaration that 

prior judicial interpretation shall h e  reinstated so that 

such civil liability to a third party is incurred solely b y  the: 

intoxicated person. T h e  bill w o u l d  also provide specifi­

cally that n o  social host w h o  furnishes alcoholic b e v e r a g e s : 

to any person shall b e  held legally accountable for d a m ­

ages suffered b y  such person, or for injury to the person 

or properly of, or death of, any third person, resulting 

f r o m  the c o n s u m p t i o n  of such beverages.

The people of the State, of Californio do enact as follows:
I i • , ■ > •

S E C T I O N  1, S e ction,,25602 of the Business a n d  

Professions C o d e  is a m e n d e d  to read: ,.

,25602. (a) E v e r y  person w h o  sells, I'm nishes, gives,

or causes to b e  sold, furnished, or given away, a n y  

alcoholic b e v e r a g e  to any habitual or c o m m o n ' d r u n k a r d  

or to a n y  obviously intoxicated person is guilty of-a 
misd e m e a n o r .

(l>) N o  person w h o  sells, furnishes, gives; or* causes to 

be sold, furnished, or given away, any alcoholic b e v e r a g e  

pursuant to subdivision (a) of this section shall b e  civilly 

liable to a n y  injured person or the estate of such person 

for injuries iullictcd on that person as a result of

■ • i ■ (• i , i i•
intoxication b y T h e :c o n s u n W r  6f such alcoholic beverage.

(c) T h e  Legislature hereby1 declares that this section 

shall b e  interpreted so that the holdings in cases such as 

Vesely v. Sager (5 Cal. 3d 153), B e r n h a r d  v. Hurrah's C l u b  ,

(16 Cal. 3 d  313) a n d  Coulter v. Superior C o u r t  (----------

Cal. 3d . .,..) he abrogated in favor of prior judicial,

interpretation, finding the c o n s u m p t i o n  of alcoholic 

beverages rather than the serving of alcoholic''beverages 

as the proximate cause of injuries inflicted u p o n  another 

b y  a n  intoxicated person, i '■ 1 > ! '•

S E C .  2. • Section 1714 of the Civil C o d e  is.amended to

read: • • ' ‘

1714. (a) E v e r y  o n e  is responsible, not only for the

result of his willful acts, but also for an injury occasioned

to another b y  his w a n t  of ordinary care or skill in the

m a n a g e m e n t  of his property or person, except so far as

the latter has, willfully or b y . w a n t  of ordinary care,

brought 'lhe injury u p o n  himself. T h e  extent of liability in

such cases is defined b y  the Title o n  C o m p e n s a t o r y

Relief. >
(b) It is the intent of the Legislature to abrogate the

holdings m  cases such as Vesely v. Sager (5 Cal. 3d 153), 

B e r n h a r d  v. Ilarrah's C l u b  (16 Cal. 3d 313), a n d  Coulter

v. Superior C o u r t  (_________  Cal. 3d  ) a n d  to

reinstate the prior judicial interpretation of this section as 

it relates to proximate cause for injuries incurred as a 

result of furnishing alcoholic beverages to an intoxicated 

person, n a m e l y  that the furnishing of alcoholic beverages 

is not the proximate cause of injuries resulting f r o m  

intoxication, hut rather the c o n s u m p t i o n  of alcoholic 

beverages is the proximate cause of injuries indicted 

u p o n  another b y  an intoxicated person.

(c) N o  socal host w h o  furnishes alcoholic beverages to 

a n y  person shall he held legally accountable for d a m a g e s  

suffered b y  such person, er for injury to the person or 

property of, or death of, a n y  third person, resulting fr o m  

the c o n s u m p t i o n  of such beverages.

t
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A n  act to a m e n d  Section,25602 of the* Business an d '  

Professions C o d e ,  a n d  to a m e n d  Section I 7 M  of the Civil, 

Cude, relating to proximate causci ‘ ' ,

* LI*Cl.SI.A 1 1V10 COUNSKI/S DILKST
* i • • ' • i •

Sit 1645, Ayala. . Alcoholic beverage. liability: proxi-, 

|male cause. . (, , ,

T h e  California courts h a v e  recently interpreted exist­

ing law as im p o s i n g  .civil liability u p o n  persons w h o  sell,. 

Inmisii, give or cause to b e  given alcoholic beverages to 

an intoxicated poi >11 w h e n  such poison inllicts injury, 
u p o n  a third part/.

This bill w o u l d  specifically prohibit the imposition of 
jcivil liability in such instance.

This hill w o u l d  also stale a legislative declaration that 

|l>rioi judicial interpretation shall he reinstated so that 

such civil liability to a third party is incurred solely b y  t h e : 

intoxicated person. T h e  bill W o u l d  also provide .specifi­

cally that n o  social host w h o  f m  uislies alcoholic b e v e r a g e s 1 

jo any poison shall b e  held legally accountable for (lain 

j i g e s  suffered b)’ such person, o. lor injury to the person 

hi properly of, or death of, a n y  I bird person, resulting 

Troin the c o n s u m p t i o n  of s u c h  beverage!?.

• - . 1 1 
Hie people at (he. State, at California da enact ,/> follows:

i • • • . ....

S E C T I O N  I. Section ,.25602 of the Business and, 

I’rolcssions C o d e  is a m e n d e d  to read:

251)02. (a) E v e r y  pci son w h o  sells, furnishes, gives,

a causes, lo he sold, furnished, or given away, any 

leoholie b e v e r a g e  lo a n y  habitual or commoii'dVuiikard 

ir lii a n y  obviously intoxicated person is guilty of* a 
nisdi m e a n o r .

(b) N o  person w h o  sells, furnishes, givc‘s,: or' causes lo 

e sold, ( m  nished, oi given away, any alcoholic b e v e r a g e  

iirsuanl lo subdivision (a) of this section shall he civilly 

able to a n y  injured person or I h e  estate ol such pt i sou 

)i injuries iulliclcd on that person as a result of

_ T _ _ .  ̂( |
intoxication by'I h'e: c o n s u m e r  'of such alcoholic beverage.

(c) The'Legislature h e r e b y  declares that this section 

shall b e  interpreted so that the holdings in cases such as 

Vesely v. Sager (5 Cal. 3 d  153), B e r n h a r d  v, I larrah's C l u b

(16 Cal. 3d 313) a n d  Coulter v. Superior C o urt (_________

Cal. 3 d  .rr_) be abrogated in favor of prior judicial

interpretation, finding ,lhe c o n s u m p t i o n  . of alcoholic 

beverages rather than the.serving.of alcoholic'bevciages 

as the proximate cause of injuries inflicted u p o n  another 

b y  a n  intoxicated person. • ■ 1 ' • ! :

S E C .  2. - Section 1714 of the Civil'Code is a m e n d e d  lo

read:
1714. (a) E v e r y  o n e  is responsible, not only for the

result of his willful acts, but also for an injury occasioned 

lo another b y  his w a u l  of ordinary care or skill in the 

m a n a g e m e n t  of his property or person, except so far as 

the latter has, w  ilfully or b y  w a n t  of ordinary care, 

brought 'the injury u p o n  himself. T h e  extent of liability in 

such cases is defined by the Title o n  C o m p e n s a t o r y  

Belief.
(b) It is the intent of the Legislature lo abrogate the 

holdings in eases such as Vesclv v. Sager (5 Cal. 3 d  153), 

lleruhaid v. I larrah's C l u b  (16 Cal. 3 d  313). a n d  Coulter

v. Superior Court (   : Cal. 3(1 __________) a n d  lo

reinstate the prior judicial injerprelalion of this section as 
it relates In proximate cause for injuries incurred as a 
result of lot nisliing alcoholic beverages lo an uiloxicaled 
person, namely that the furnishing of alcoholic beverages 
is not the proximate cause of injuries resulting from 
intoxication, hut rather the consumption ol alcoholic 
beverages is the -proximate cause of injuries iulliclcd
ipon another b y  an intoxicated person.

(c) N o  social host w h o  furnishes alcoholic b everages to 

any person shall b e  held legally accountable for d a m a g e s  

suffered b y  such person, or for injury to the person or 

property of, or death of, a n y  third person, resulting f i o m  

the eoi.sumption of such beverages.
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T h e  H o n o r a b l e  B i l l  R a y  
A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: D r a m  S h o p  L i a b i l i t y  Q u e s t i o n

O u r  F i l e  J-66-.c>69-79

D e a r  S e n a t o r  R a y :

In a p h o n e  c o n v e r s a t i o n  e a r l i e r  t o d a y ,  y o u  i n d i ­

c a t e d  t h a t  o u r  l e t t e r  o f  A p r i l  2, 1 9 7 9  d i d  n o t  c o m p l e t e l y  

a n s w e r  y o u r  q u e s t i o n  r e g a r d i n g  t h e  e f f e c t  of C S S B  1 1 5  ( R u l e s )  

o n  t h i r d - p e r s o n  l i a b i l i t y  f o r  i n j u r i e s  s u f f e r e d  as a r e s u l t  

o f  t h a t  t h i r d  p e r s o n  f u r n i s h i n g  i n t o x i c a t i n g  l i q u o r  to 

a n o t h e r  Y o u  i n d i c a t e d  t h a t  y o u r  q u e s t i o n  w a s  w h e t h e r  
e n a c t m e n t  of C S S B  1 1 5  ( R u l e s )  w o u l d  s h i e l d  t h i r d  p e r s o n s  

f r o m  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  f r o m  a n o t h e r ’s i n ­

t o x i c a t i o n  if t h e  i n t o x i c a t i n g  l i q u o r  w a s  f u r n i s h e d  l a w f u l l y .  

F o r  t h e  r e a s o n s  w h i c h  f o l l o w ,  w<_ b e l i e v e  it w o u l d  p r o v i d e  

s u c h  a s h i e l d .

S e c t i o n  2 o f  C S S B  1 1 5  ( R u l e s )  w o u l d  a d d  a n e w  

s e c t i o n  to t h e  A l a s k a  S t a t u t e s  t o  r e a d :

S e c t i o n  0 9 . 6 5 . 0 9 7 .  L I M I T A T I O N S  O N  T H E  C I V I L  

L I A B I L I T Y  O F  L A W F U L  B E V E R A G E  P R O V I D E R S .  A 

p e r s o n  w h o  l a w f u l l y  p r o v i d e s  a n  a l c o h o l i c  

b e v e r a g e  to an i n d i v i d u a l  m a y  n o t  b e  h e l d  

c i v i l l y  l i a b l e  for i n j u r i e s  r e s u l t i n g  f r o m  

the i n t o x i c a t i o n  o f  t h a t  i n d i v i d u a l .

T h i s  s t a t u t e  w o u l d  c o d i f y  t h e  r u l e  w h i c h  s e e m s  to b e  r a t h e r  

u n i v e r s a l :  A t h i r d  p e r s o n  w h o  l a w f u l l y  f u r n i s h e s  l i q u o r  is

n o t  l i a b l e  f o r  I n j u r i e s  r e s u l t i n g  f r o m  t h e  c o n s u m p t i o n  o f  
t h a t  l i q u o r .  T h i s  a p p e a r s  t o  b e  t h e  r u l e  e v e n  in s t a t e s  
l i k e  C a l i f o r n i a  w h e r e  a t’n i r a  p e r s o n  w i l l  be l i a b l e  f o r  
s u c h  i n j u r i e s  if h e  u n l a w f u l l y  p r o v i d e s  l i q u o r .

W e  h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n .  H o w e v e r ,  it 

p o s s i b l e  t h a t  it d o e s  no t .  It a p p e a r s  t h a t  t h e r e  a r e  t w o
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p o s s i b l e  s o u r c e s  f o r  a n y  c o n f u s i o n  w h i c h  r e m a i n s :  (1)

D i f f e r e n c e s  o f  o p i n i o n  r e g a r d i n g  t h e  e x i s t i n g  l a w  o f  t h i r d -  

p e r s o n  l i a b i l i t y  i n  A l a s k a ;  a n d  (2) d i f f e r e n c e s  o f  o p i n i o n  

r e g a r d i n g  t h e  e f f e c t  o f  t h e  l a n g u a g e  _ n  C S S B  115 ( R u l e s ) .

W e  m u s t  p o i n t  o u t  t h a t  t h i s  is a d e v e l o p i n g  a r e a  o f  law, 

a n d  w e  c a n n o t  p r e d i c t  w i t h  a b s o l u t e  c e r t a i n t y  w h a t  r e s u l t  
o u r  C o u r t  w i l l  r e a c h  u n d e r  a n y  g i v e n  s t a t u t o r y  e n a c t m e n t .  

H o w e v e r ,  w e  b e l i e v e  o u r  C o u r t  w o u l d  h o l d  t h a t  t h e  l a n g u a g e  

of C S S B  1 1 5  ( R u l e s ) ,  as it n o w  a p p e a r s ,  w o u l d  s h i e l d  t h i r d  
p e r s o n s  f u r n i s h i n g  i n t o x i c a t i n g  l i q u o r  f r o m  l i a b i l i t y  f o r  

i n j u r i e s  s u f f e r e d  a s  a r e s u l t  o f  i n t o x i c a t i o n  w h e r e  t h e  

f u r n i s h i n g  o f  t h a t  l i q u o r  wa j n o t  i n  v i o l a t i o n  o f  e x i s t i n g  
law. W e  w i l l  w o r k  w i t h  y o u  a n d / o r  o t h e r  l e g i s l a t o r s  in 

d r a f t i n g  a p p r o p r i a t e  l a n g u a g e  to a c c o m p l i s h  w h a t e v e r  p o l i c y  

t h a t  t h e  l e g i s l a t u r e  d e t e r m i n e s  is a p p r o p r i a t e  in t h i s  a r e a  

if f u r t h e r  a m e n d m e n t  to S B  1 1 5  is d e s i r e d .

In t h e  m e a n t i m e ,  w e  h o p e  y o u  f i n d  t h i s  o f  s o m e  

a s s i s t a n c e .

S i n c e r e l y ,

A V R U M  M. G R O S S  

A T T O R N E Y  G E N E R A L

By:
G. T h o m a s  K o e s t e r  

A s s i s t a n t  A t t o r n e y  G e n e r a l

G T K : d i m

c c : S e n a t o r  M i k e  C o l l e t t a
S e n a t o r  P a t r i c k  R o d e y
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R u n g e  v. W a t t s ,  5 8 9  P . 2 d  1 4 5  ( M o n t .  1 9 7 9 ) :

P l a i n t i f f  w a s  i n j u r e d  i n  c o l l i s i o n  w i t h  c a r  d r i v e n  
b y  i n t o x i c a t e d  m i n o r .  M i n o r  w a s  f u r n i s h e d  a l c o h o l i c  b e v e r a g e s  
b y  d e f e n d a n t ,  a p r i v a t e  i n d i v i d u a l ,  i n  v i o l a t i o n  o f  a  s t a t e  

s t a t u t e .  In h o l d i n g  t h a t  c o m p l a i n t  w a s  p r o p e r l y  d i s m i s s e d ,  
c o u r t  s t a t e s  a t  5 8 9  P . 2 d  147:

T r a d i t i o n a l l y ,  t h e r e  h a s  b e e n  g r e a t e r  
j u s t i f i c a t i o n  f o r  i m p o s i n g  l i a b i l i t y  o n  
a c o m m e r c i a l  p u r v e y o r  t h a n  o n  a s o c i a l  

p u r v e y o r .  T h e r e  is a g r e a t e r  n e e d  f o r  
s o m e  c h e c k  o n  t h e  p e c u n i a r y  m o t i v e s  o f  

t h o s e  e n g a g e d  i n  t h e  b u s i n e s s  o f  s e l l i n g  
a l c o h o l i c  b e v e r a g e s .  In a d d i t i o n  a c o m ­

m e r c i a l  v e n d o r  is i n  a b e t t e r  p o s i t i o n  t o  
o b s e r v e  h i s  c u s t o m e r s  a n d  m o n i t o r  t h e i r  
l e v e l  o f  i n t o x i c a t i o n  b y  v i r t u e  o f  the 
f a c t  t h a t  t h e  s e l l e r  is m o r e  l i k e l y  to 

c o m m u n i c a t e  w i t h  t h e  p a t r o n  e a c h  t i m e  h e  
s e r v e s  a n e w  d r i n k .

T a k i n g  t h i s  i n t o  c o n s i d e r a t i o n ,  w e  a r e  
r e l u c t a n t  t o  e x t e n d  t h e  l i a b i l i t y  o f  p e r ­
s o n s  s e r v i n g  a l c o h o l i c  b e v e r a g e s  t o  a 

s o c i a l  s e t t i n g  w h e n  t h e  l e g i s l a t u r e  h a s  

tc d a t e  f a i l e d  t o  e x t e n d  t h a t  l i a b i l i t y  
tc c o m m e r c i a l  v e n d o r s  b y  v i r t u e  o f  d r a m ­
s h o p  l e g i s l a t i o n .
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S U B J E C T :  C o u r t  c a s e s  i n  C a l i f o r n i a  a n d  A l a s k a  r e g a r d i n g

l i a b i l i t y  o f  p r o v i d e r  o f  i n t o x i c a t i n g  b e v e r a g e s  

f o r  d a m a g e s  c a u s e d  b y  i n t o x i c a t e d  p e r s o n :

( W o r k  O r d e r  No. 6 0 6 0 )

TO: S e n a t o r  R o b e r t  Z i e g l e r  a

F R O M :  J o s e p h  A. G u t h r i e ,  L e g i s l a t i v e  C o u n s e l  I (■

/
A t t a c h e d  y o u  w i l l  f i n d  t h e  C a l i f o r n i a  c a s e s  y o u  r e q u e s t e d .  

A l s o ,  ’o u  w i l l  f i n d  a f e d e r a l  c a s e  c o n s t r u i n g  A l a s k a  law,
V a n c e  sr. U n i t e d  S t a t e s , 3 5 5  F S u p p .  7 5 6  (1973) w h i c h  f i n d s  
(1) t h a t  v i o l a t i o n  o f  A l a s k a ' s  l a w  p r o h i b i t i n g  s e r v i c e  to 
i n t o x i c a t e d  p e r s o n s  is n e g l i g e n c e  p e r  s e; a n d  (2) t h a t ~  

p u b l i c  p o l i c y  r e q u i r e s  t h a t  a p r o v i d e r  o f  a l c o h o l i c  b e v e r a g e s , 
whe^TreTT l i q u o r  l i c e n s e e  o r  s o c i a l  n :>st. b e  h e l d  to be t h e  

~ r o x i m a t e  c a u s e  o f  d a m a g e s  c a u s e d  b y  t h e p e r s o n  h e  s e r v e s  

i q u o r  co_.I

A t t a c h m e n t  

J A G : n e m
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George D. Cary as R eg is te r  o f  Copy­
r ig h t s  is nu l l and vo id ;

2. T h a t  the de fen dan t M um fo rd  is 
en jo ined from  appo in t ing  a R eg is te r  o f 
Copyr igh ts  un le ss and u n t i l  he fo l lows 
the procedures o f  the L ib r a r y  o f Con­
g re s s  govern ing th a t  appo in tm en t ;

3. T ha t  the de fen dan t M um fo rd  be 
requ ired  to implement co rrec t ive  action 
to remedy the f in d in g s  o f  d is c r im ina t ion  
aga in s t  the p la in t i f f ,  in accordance w ith  
the regu la t ions o f the L ib r a r y  o f  Con­
g ress as construed in the Opin ion f i led  
in th is  case ;

4. No th ing  in th is  O rde r  sh a l l  p re­
ven t the de fendan t M um fo rd  f rom  mak­
ing a temporary  or in te r im  appointment 
o f  an A c t in g  R eg is te r  o f Copyr igh ts  
d u r in g  the period in wh ich  the p: >ce- 
dure s o f the L ib r a r y  o f  Congress are 
be ing  complied w i th ,  b u t  an y  such in te r ­
im or temporary  appo in tmen t sha l l be 
w ithou t p re jud ice  to p la in t i f f ' s  r ig h t s  to 
be considered fo r  the posit ion o f R eg is ­
te r  o f C op y r ig h t s ; and

C. Tha t the d e fen dan ts ’ motion fo r 
sum mary  ju d gm en t be and is hereby de­
nied.

■it RtHiii mum

Mrs. .John C. VANCE, Ind iv idua lly and as 
Guardian Ad Litem for John C.

Vance, ct a l , P la in tiffs , 
v.

UNITED STATES of America, 
Defendant.

CIV. No. A-84-71.
United S ta tes D is tr ic t Court,

D. A laska .
March 16, 1973.

Action was b rough t a g a in s t  the 
Un ited S ta te s unde r 'he Federa l To r t 
C la im s Act on theory  th a t p l a in t i f f ’s 
husband w as neg l ig en t ly  se rved  in tox i­
c a t in g  l iq uo rs  a t noncommiss ioned o f f i ­
c e r s ’ c lub  a t  A la skan  a i r  force s ta t ion . 
O i d e fendan t’s motion fo r  sum mary

ju dgm en t , the D i s t r i c t  Court, Plumme*-. 
Ch ie f Judge , held th a t agen t o f  the 
Un ited  S ta te s had a d u ty  to the husband 
to e x . r c is e  reasonable care in d ispens ing  
in tox ican ts , and a breach o f  th a t  du ty  
could be found to have been the prox i­
mate cause of h ;s i n ju r i e s ;  fu r th e r ,  
such a breach occurred i f  d e fen dan t v io ­
la ted A laskan s ta tu te  wh ich  makes i t  a 
cr ime to g iv e  or se ll l iq uo r  to m ino rs or 
in tox ica ted persons, and a b reach coi Id 
also be lu und  i f  defendant fa i le d  to take 
add it iona l reasonab’e p recau t ion s ; anc 
con tr ibu to ry  negligence wou ld be a de­
fense only i f  the s ta tu te  w a s not v io la t ­
ed.

Motion denied.

1. Negligence C=>6
Under A laskan law, an unexcused 

v io la t ion o f  a s ta tu te  o f regu la t ion  is 
negligence in i ' s e l f  i f  cou r t adopts the 
s ta tu te  as d e f in in g  the conduct o f  a rea­
sonable man, and i f  the s t a tu te  is not so 
adopted, a v io la t ion may be considered 
as evidence of neg ligence ; and court 
may and u sua l ly  must adopt the s ta tu te  
as the m in imum s tanda rd  o f  care i f  p u r­
pose thereo f is a t leas t in p a r t  to protect 
c la s s o f persons wh ich inc ludes the one 
whose in te res t is invaded, and to protect 
p a r t ic u la r  in te res t invaded, and to pro­
tec t that in te res t a ga in s t  the k ind  of 
harm  which resu lted , and to protect that 
in te res t aga in s t  p a r t ic u la r  haza rd  from 
which harm resu lted .
2. In tox ica t ing L iquors C=>159(1>, 161

S ta tu te  which makes i t  a c r im e to 
g ive or sell l iq uo r to m ino rs o r in tox ica t­
ed persons applies to p r iv a te  c lubs. AS 
04.15.020(a).

3. In tox ica t ing L iquors C=286
A laskan s ta tu te  mak ing  i t  a cr ime 

to g iv e  or se ll l iquo r to m ino rs or in tox i­
cated persons represented the m in im um  
s tanda rd  o f conduct to be observed by 
agen t o f the Un ited Sta tes , aga in st 
wh ich  Federa l Tort » la im s Act s u i t  was 
b rough t on theory th a t p la in t i f f ' s  hus 
band had been neg l igen t ly  se rved in to x i­
ca t ing  l iq uo rs a t noncommissioned o f f i ­
cers' c lub a t  A laskan a i r  force s ta t ion .



VANCE v. UN ITED  STATES
Cite  as 3.Vi F .Supp . 75rt (1973)

AS 04.15.020(a)- 28 U.S.C.A. §§ 1346 
(b) . 2674.
4. Negligence C=6, 80

Where p la in t i f f ’s c la im  is grounded 
on alleged negligence of de fendan t’s 
agent, con tr ibu to ry  negligence would o r ­
d in a r i ly  be a defense, and th is  is t rue  
even though the negligence may be 
proved by comparing defendant's con­
d uc t to a s ta tu to ry  norm ra the r than to 
the hypothetica l conduct o f a reasonable 
m a n ; however, there are exceptional 
s ta tu te s  which a re  intended to protect 
persons from  th e i r  own misconduct and 
to place the en t ire  re spons ib i l i ty  for the 
harm upon the one who has v io lated the 
s ta tu te .
5. In tox ica ting L iquo rs C=>29ii

C on tr ib u to ry  negligence is not a de­
fense to neg ligence per se based upon a 
v io lat ion o f A laskan s ta tu te  which 
makes i t  a cr ime to g ive  or sell l iquo r to 
m inors or intoxicated persons. AS 04.- 
15.020(a).

6. United States ^=78(8)
Hold ing th a t  c la im  aga in s t  United 

S ta tes on theory that p la in t i f f ’s husband 
was neg l igen t ly  served in tox ica t ing  l i ­
quors a t  noncommissioned o f f i c e r s ’ c lub 
a t  A laskan a i r  force s tat ion was cogn i­
zable under the Federa l To r t C la im s Act 
was not impa ired  by la te r  ho ld ing that 
con tr ibu to ry  neg ligence is not a defense 
to negligence per se based upon a v io la ­
tion by defendant's agent o f  A laskan 
s ta tu te  mak ing  i t  a c r im e  to g ive  or sell 
l iquo r to in tox ica ted persons. \S 04.- 
15.020(a); 28 U.S.C.A. §§ 1346(b),
2674.

7. In tox ica ting L iquors O^Ho, 295
In action b rough t aga in s t  the U n i t ­

ed S ta te s under Federa l To r t  C la ims Act 
on theory th a t p l a in t i f f s  husband was 
neg l igen t ly  served in tox ica t ing  l iq uo rs 
a t noncommissioned o f f ice rs ' c lub  a t 
A laskan a i r  force s ta t ion , A laskan s t a t ­
u te m ak ing  i t  a cr ime to g ive or se ll l i ­
quo r to m inors or in tox ica ted persons 
mere ly set the m in im um  standa rd  of 
care, and compliance therew ith  d .1 not 
r e l i e s  de fendan t from  l ia b i l i t y  i f  i ts

agen t was neg l igen t in f a i l in g  to take 
add i t iona l p recau t ion s ; and i f  the agent 
were found to have been neg l igen t even 
though he d id  not v io la te  the s ta tu te , 
then co n t r ib u to ry  neg ligence wou ld  be­
come a defense . AS 04.15.020(a); 28 
U.S.C.A. §§ 1346(b). 2674.
8. Negligence C=142

Under A la skan  law , i t  is e r ro r  fo r 
t r i a l  cou r t  to d ism is s  a c la im  on the 
ground o f  c o n t r ib u to ry  neg ligence p r io r 
to a de te rm ina t ion  on the issue o f  neg l i ­
gence.
9. In to x ica t ing  L iquo rs C=>29'>

Un less and un t i l  agen t o f  the Un ited  
S ta te s , a g a in s t  wh ich  s u i t  was b rough t 
unde r the Federa l Tort C la im s A c t on 
theory th a t  p la in t i f f ' s  hus. .and was neg­
l ig en t ly  se rved  in to x ica t in g  l iq uo rs  a t 
noncommiss ioned o f f i c e r s ’ c lub a t  A la s ­
kan a i r  force s ta t ion , was found to have 
complied w i th  A laskan s ta tu te  m ak in g  it 
c r im e to g ive  o r se l l l iq uo r  to n . ino rs or 
in tox ica ted  persons, b u t  to have never­
theless fa i led  to take fu r th e r  reasonable 
p recau t ions , a de term ina t ion  on the 
ques t ion  o f con tr ibu to ry  neg ligence by 
p la in t i f f ’s  husband n,ou ld be p remature . 
AS 04.15.020(a); 28 U.S.C.A. §§
1346(b). 2674.
10. Federa l C iv i l P rocedure 0»2155

Both du ty  and p rox imate causa t ion 
are issue s o f law  to be decided by  the 
cou rt .
11. Federa l C iv i l P rocedure C=>709

Un like  con t r ibu to ry  negligence, d u ty  
and p rox im ate  causa t ion a re  e lements o f 
p la in t i f f ' s  cuuse o f  action, in the absence 
o f e i th e r  o f wh ich p la in t i f f  has fa i led  to 
s ta te  a c la im  upon which re l ie f  can 
be g ran ted . Fed .Ru les L iv .P roc . ru le
12(b), 28 U.S.C.A.
12. Neg ligence ^56(1)

P rox im a te  causa t ion  is a m a t te r  o f 
pub l ic  policy and there fo re  su b je c t  to 
the chang ing  a t t i tu d e s  and needs o f soc i­
ety.
13. In tox ica t ing L iquo rs <5=>291

I f  a l iq uo r vendc-’s conduct may, 
unde r  the modern v iew , be the p rox i­
mate cause o f in ju r ie s  to th i r d  persons,
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a fo r t io r i  i t  m ay  be the p rox im ate  cause 
ol in ju r ie s  to the customer h im se l f .  AS 
04.15.02^(a).
14. Intoxicating- L iquors C=>286, 291

Agen t o f  Un ited  S ta te s , a g a in s t  
which action was b rough t unde r  Federa l 
Tort C la ims A ct on theory th a t  p la in ­
t i f f ' s  husband was neg l ig en t ly  se rved in ­
to x ica t ing  l iq uo rs  a t  noncommiss ioned 
o f f i c e r s ’ c lub a t A la skan a i r  fo rce s ta ­
tion, had d u ty  to husband to exerc ise  
reasonable care in d ispen s ing  in to x i­
cants, and a breach o f  th a t d u t y  could be 
found to have been p rox imate  cause of 
h is  in ju r i e s ;  fu r th e r ,  such a b reach oc­
curred i f  de fendan t v io la ted  A la skan  
s ta tu te  m ak ing  it a c r im e to g ive  or sell 
l iquor to in tox ica ted  persons, and a 
breach could a lso be found i f  de fendan t 
fa i led to take add it iona l reasonab le  pre­
caut ions. 28 U .S.C .A . §§ 1346(b), 2674 ; 
AS 04.15.020(a).

Ix>roy J. B arke r , o f Robison, Mc- 
Caskev, S trachan & Hoge, Anchorage , 
Alaska, fo r p la in t i f f s .

A. Lee Petersen , A ss t . U . S. A tty . , 
Anchorage, A laska , fo r  defendant.

M EM O RA NDU M  A ND  O R D ER
PLU M M ER . Ch ie f Judge .
T h is  case comes before the co u r t  on 

de fendan t’s second motion fo r  sum m ary  
judgmen t. P la in t i f f  is seek ing recovery 
in th i s  action fo r in ju r ie s  to John C. 
Vara n and h is dependents r e su l t in g  from 
in ju r ie s  su s ta ined  by Mr. Vance wh i le  
he w a s in tox ica ted. P l a i n t i f f ’s  act ion is 
b rough t a ga in s t  the Un ited S ta te s under 
the Federa l T o r t  C la ims Act, 28 U.S.C. 
A. §§ 1346(b) and 2674, on the theory 
th a t M r. Vance was neg l igen t ly  served 
in tox ica t ing  l iq uo rs a t the Non-Commis­
sioned O ff ic e rs ' C lub a t C lear A i r  Force 
Station, A laska .

I .  I  V t V l l i l l l l I t  11.'IK
ok whether the

l i i l  racier ized thin issue 
sta tu te "extend*" c iv il 

lend

Defendan t ’s f i r s t  motion ft r  summary  
ju d gm en t  was denied on J u r e  21, 1972, 
b u t  de fendan t has renewed i t s  motion in 
l i g h t  o f two recent decis ions f rom  Ca li­
fo rn ia , C ar l is le  v. Kanaver , 24 Cal.App. 
3d 587, 101 Ca l.Rp tr . 246 (1972), and 
S a rgen t v. Goldberg, 25 Cal.App.3d 940, 
102 Cal.Rp tr . 300 (1972). In  these cas­
es the C a l i fo rn ia  Court o f Appeals held 
th a t  con t r ib u to ry  negligence is  a defense 
where the c la im  is based upon in ju r ie s  
to an in tox ica ted  person as i t  is  in the 
presen t case. De fendan t contends tha t 
b y  becoming in tox ica ted  M r. Vance was 
con t r ib u to r i ly  neg l igen t as a m a t te r  of 
law  and th a t a t r ia l  is  there fore  unnec­
e ssary .

In  i t s  o rde r o f June 21, 1972, the 
court held th a t p l a in t i f f ’s c la im  is cogni­
zable under the law o f A la ska  and the 
Federa l To r t  C la ims Act, b u t  the court 
d id  not d iscu ss the e f fec t o f con tr ibu to ­
r y  negligence.

I t  is necessary to beg in w i th  an exam­
ina t ion o f the e f fe c t on th is  case of A.S. 
04.15.020(a), which makes i t  a cr ime to 
g ive  or se ll l iq uo r  to m inors or in tox ica t­
ed persons. P l a i n t i f f  does not contend 
th a t th is  s t a tu te  creates a new c iv i l 
cause o f action. Coviparc, r . g .: Camp­
bel l v. V i l la ge  of S i l v e r  Bay, 315 K.2d 
568 (8th C ir. 1963); Kons le r v. United 
S ta te s . 288 F.Supp. 895 (N .D .111.1968). 
Rather , p la in t i f f  contends tha t th is  s ta t ­
u te se ts u m in imum s tanda rd  o f care for 
purposes o f the common law  cause o f ac­
t ion based upon o rd in a ry  negligence .1 
Tha t is, p la in t i f f  is contend ing th a t a 
v io la t ion  o f th is  s ta tu te  is negligence 
per se.

In  F e r re l l  v. Bax ter , 484 P.2d 250 
(A la ska  1971), the A laska Supreme 
Court approved the ru les o f negligence 
per sc  found in Res ta tement (2d) of 
T o r t s  a t sect ions 286 and 288. Althoup' 
F e r re l l invo lved the v io la t ion of a t r a f ­
f ic  regu la t ion , the court c lea r ly  d id not

nril may or may nut he a<lo|ii«-<l tiy tlx'
court ns <l>-fiiiing t lir  conduct of n rea­
sonable mini, pursuant to t lir  rules net
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intend to l im i t  the doctr ine to t r a f f i c  
cases. See genera lly  Comment, 2 UCLA- 
Alaska Law Review 54, 63-67 (1972).

[1 ] Under the Res ta temen t ru le  fo l­
lowed in A laska , an unexcused v io la t ion  
of a s ta tu te  or regu la t ion  is  negligence 
in i t s e l f  i f  the court adopts the s ta tu te  
as d e f in in g  the conduct o f a reasonable 
man. ( I f  the s ta tu te  is not so adopted, 
a v io la t ion may be cons idered as e v i ­
dence o f negligence.) The cou r t may 
and u sua l ly  must adopt the s ta tu te  as 
the m in imum s tan da rd  o f  care i f  the 
purpose o f the s ta tu te  is a t  le a s t  in 
part: (a) to protect a c la ss  o f  persons 
which includes the one whose in te re s t  is 
invaded, and (b) to protect the p a r t ic u ­
lar in te res t which i s  invaded , and (c) 
to protect th a t in te re s t  a g a in s t  the k ind 
of harm which has re su lted , and (d) to 
protect that in te res t a g a in s t  the p a r t ic u ­
la r hazard from wh ich  the harm re su lt s .

App ly ing th is  te s t  to the stnU ite in 
question, i t  is c lea r tha t requ irem en ts 
(b), (c) and (d) are sa t i s  iod; the s t a t ­
ute unquest ionab ly  is des igned a t least 
in part to protect a g a in s t  personal in ju ­
ries caused by  in tox ica t ion . The p r in c i ­
pal issue is whe ther requ irem en t (a) is 
met: th a t is, whe the r the consumer
h imse lf is w i th in  the protected class.

[2, 3] De fendan t f i r s t  contends tha t 
the s ta tu te  does not apply to a p r iv a te  
club such as the Non-Commissioned O f ­
f ice rs ’ C lub invo lved in th is  case since 
d r in k in g  in such c lu b s  is tan tamoun t to 
d r in k ing  in one’ own home. The sho r t 
answer to th is  onten tion is th a t  the 
s ta tu te  proscr ibes not on ly se l l ing  l iq uo r  
to an in tox ica ted person b u t  also g iv in g  
l iquo r to such a person. The s ta tu te  
d raws no d is t in c t io n s  among the places 
where l i q u o r  m igh t  be served . T u rn in g  
to the nub o f  the issue , i t  is apparent 
that, a lthough the p r inc ipa l purpose o f 
the s ta tu te  may have been to protect in ­
nocent th i r d  p a r t ie s  from the negligence

2- Plaintiff In is  a r g u e d  H int Ninoc it con*
■urner in within thn protected cIiihm his
contributory negligence can not be n de­
fense, Thin simply dues nut follow. For
example, no one would contend tlu it con

o f  an in tox ica ted  consumer, the purpose 
a t  lea s t in p a r t  was a lso to protect the 
consumer h im se l f .  I f  the consumer in ­
vo lved in th is  case were a m ino r ra th e r  
than an a l leged in tox ica ted  person, i t  
wou ld be log ica l to conclude th a t  the 
s t a tu te  was enacted b y  the L eg is la tu re  
to p ro tec t m inors . The s ta tu te  does not 
p urpo rt to d is c r im in a te  between m ino rs 
and in tox ica ted persons and there fo re  i t  
shou ld lo g ica l ly  fo l low  th a t both are pro­
tected. A cco rd ing ly , the cou r t adopts 
A.S . 01.15.020(a) as the m in im um  
s tan da rd  o f  conduct fo r de fendan t ’s 
agen t in the present case.

[4 ] S ince p la in t i f f ’s c la im  is g round ­
ed upon the a l leged negligence o f  de­
fe n dan t ’s agent , con tr ibu to ry  negligence 
would o rd in a r i ly  be a defense. T h is  is 
t ru e  even though the negligence may be 
proved by  compar ing  the de fendan t’s 
conduct to a s t a t u to r y  norm ra the r  than 
to the hypo the t ica l conduct o f  a reason­
able .nun.* See Res ta temen t (2d) of 
T o r t s  sect ion 483. However, as section 
483 a lso points out, there a re  exceptional 
s t a tu te s  wh ich  are in tended to protect 
persons from th e ir  own m isconduct and 
to place the en t i re  re spons ib i l i ty  fo r the 
harm upon the one who has v io la ted  the 
s ta tu te .  The Res ta tement c i te s  the fo l­
low ing  example:

"T h u s  a s ta tu te  wh ich  p roh ib i t s  the 
sa le o f  f i r e a rm s  to m inors may be 
c le a r ly  in tended, among other p u r­
poses, to protect them aga in s t  th e ir  
own inexperience, lack o f  ju dgmen t , 
and tendency toward  negligence, and 
to make the se l le r  so le ly responsib le 
fo r  any harm  to them re su l t in g  from 
the sa le . In  such a case the purpose 
o f  the s t a tu te  would be defeated i f  the 
co n t r ib u to ry  neg ligence o f  the m inor 
were perm it ted  to ba r h is recovery ."
[5 ] A S ,  04.15.020(a) presen ts an 

even more compe ll ing example o f a s t a t ­
ute in tended to place the en t i re  responsi-

trihutory negligence In not u dcfrnxn In 
nn nutoiiiobibt collision enxn where tin' 
defendant violated n tra ffic  regulation, 
nolw itlm tanding that the p la in tiff wiih in 
the protected clam.
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b i l i t y  fo r  r e su l t in g  ha rm  n,.on the v io la ­
tor , fo r  i t  ir v i r tu a l ly  '^poss ib le  fo r  the 
s t a tu te  to be v io la ted  w i th ou t  co n t r ib u ­
to ry  neg ligence on the p a r t  o f  the plain- 
t i f f-consumer. Also, l ik e  the example in 
the Resta tement, the s ta tu te  is c le a r ly  
in tended to protect m ino rs from  th e ir  
own m isconduct. S ince the s ta tu te  does 
not purport to t re a t  sa le s to m ino rs d i f ­
fe re n t ly  from sales to in tox ica ted  per­
sons, i t  should log ica l ly  fo l low  th a t  both 
a re  protected to the same extent . The 
two Ca li fo rn ia  cases c ited  by  de fendan t 
as the ba s is  fo r  renew ing  i t s  motion fo r 
sum mary  ju d gm en t ,  sup ra , d id  not take 
into account sect ion 483 o f the Res ta te ­
ment. In  fa c t , the Res ta temen t ru le s  o f 
negligence per se have not been adopted 
in C a l i fo rn ia  as they  have in A laska . 
See Vese ly v . Sager , 5 Ca l.3d 153, 05 
Ca l.Rp tr . 623, 486 P .2d 151 (1071), 
app ly ing a le g is la t iv e  cod if ica t ion  o f  the 
common law  ru le  o f neg ligence per se. 
No r can i t  be sa id  th a t M r . Vance was 
con t r ibu to r i ly  neg l igen t per se i f  he is 
found to have v io la ted  A S. 11.45.032 
(mak ing  ce r ta in  d runkenness a c r im e) , 
fo r  the purpose of th a t  s t a tu te  is ob­
v iou s ly  to p reven t annoyance and riot to 
protect one who se rve s l iq uo r  to an in ­
tox ica ted person a g a in s t  c iv i l  l i a b i l i t y .  
The court there fo re  holds th a t c o n t r ib u ­
to ry  negligence is not a defense to neg l i ­
gence per se based upon a v io la t ion  of 
A.S. 04.15.020(a).

16j Defendant contends th a t i f  con­
t r ib u to ry  negligence is  not a defense 
then the case becomes one o f " s t r i c t  l i a ­
b i l i t y , "  and th a t s t r i c t  l i a b i l i t y  is not 
consented to in the Federa l T o r t  C la im s 
Act. De fendan t re l ies upon Kons le r v. 
Un ited  S ta tes , 288 F .Supp. 895 (N I) III. 
1968). However, the gove rnmen t’s l i a ­
b i l i t y  in tha t case was pred icated upon a 
D ram  Shop Act wh ich created a new c iv ­
il cause o f action w ithou t rega rd  to 
fa u l t .  Here, p la in t i f f  does not contend 
th a t  the s ta tu te  c rea tes a new cause of 
action bu t tha t the s ta tu te  mere ly  sets 
the m in im um  s tan da rd  of care fo r  p u r ­
poses of o rd in a ry  neg ligence l i a b i l i t y .  
There fo re  remov ing the defense o f  con­
t r ib u to r y  neg ligence does not resu lt in .

s t r i c t  l i a b i l i t y ,  because negligence is s t i l l  
r equ ired . P l a i n t i f f ’s  c la im  is s t i l l  based 
upon an a l leged ly  "neg l ig en t o r w rong fu l 
a c t or om iss ion” o f  a federa l employee 
w i th in  the mean ing  o f 28 U.S.C. § 
1346(b). Compare Da leh ite  v. United 
S ta te s . 346 U.S. 15, 45, 73 S.Ct. 956, 97 
L .E d . 1427 (1953). Thus , the cou r t ’s 
ho ld ing  o f  June  21, 1972, th a t th is  c la im 
i s  cogn izab le  under the Federa l Tort 
C la im s A c t is  not impaired by i ts  hold­
in g  today th a t  con t r ibu to ry  negligence is 
not a defense to negligence per sc based 
upon a v io la t ion o f A.S. 04.15.020(a).

[7 ] I t  is  im po r tan t to remember that 
A.S. 04.15.020(a) mere ly  se ts the mini- 
m uw  s tan da rd  o f care. Compliance w ith 
the s ta tu te  does not re lieve defendant 
from  l i a b i l i t y  i f  de fendan t was negligent 
in fa i l i n g  to take add it iona l precautions. 
Res ta tement (2d) of To r ts  section 
288(c); P ro sse r . L aw  of To r ts  (4th 
Ed .)  a t p. 203. And i f  defendant's 
agent is found to have been negligent 
even though he d id  not v io la te the s ta t ­
ute, then co n t r ib u to ry  negligence be­
comes a defense . S ince the s ta tu to ry  
m in im um  has been met, no longer is i t  
proper to place the en t ire  respons ib i l i ty  
fo r the h a rm  upon he v io la to r pursuant 
to Res ta temen t sect ion 483. To th is ex­
tent , then, c on t r ib u to ry  negligence re­
ma ins a defense .

18,9] D e fendan t seeks to have the 
cou r t hold th a t  M r . Vance s as con tr ibu ­
to r i ly  n eg l igen t us u m a tte r  of law. 
However, the defense of con tr ibu to ry  
neg ligence may not be. ad jud ica ted  at 
th is  s ta te  o f  the proceedings. In Young 
v. S ta te . 491 P.2d 122 (A laska  1971), 
the A la ska  Supreme Court held th a t it is 
e r ro r  fo r the t r ia l  court to d ism iss a 
c la im  on the g round o f con tr ibu to ry  neg­
ligence p r io r  to a de term ina t ion on the 
issue of neg ligence. A lthough th is rule 
m igh t be cha rac te r ized  as one of proce­
du re  and th e re fo re  not b in d ing  upon 
th is  c o u r t  in a d iv e r s i t y  case, the rea­
son ing  o f the A laska  Sup. erne Court 
convinces th is  court t l in t such a rule is 
s a lu ta ry  and shou ld be followed in this 
case. A cco rd ing ly , unless and un ti l de­
fendan t is found to have complied w ith
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the s t a tu te  b u t  neverthe less to have 
fa i led to take fu r th e r  reasonable p recau­
tions, a de te rm ina t ion  on the quest ion of 
con t r ibu to ry  neg ligence wou ld  be prema­
ture .

[10, 11] D ism issa l a t  th is  s ta te  
would be proper, however, i f  de fendan t 
ow&Tho 'dutu to~Mr Vance o r  i f  de fend ­
an t ’s a c ts  were not the prox im ate cause  
o f p l a in t i f f ’s j n j u r i e s .  Both d u ty  and 
proximate causa t ion  a re  issue s o f law  to 
be decided by  the cou r t  and not by the 
t r ie r  o f  fa c t .  P rosse r , Law  o f To r ts  
(4th Ed .) a t  206 n. 7 and 244 nn. 61-62. 
And un like  co n t r ib u to ry  negligence, du ty  
and p rox im ate  causa t ion  a re  e lements o f 
plai t i f f ’s cause o f action, in the absence 
o f e ith e r  o f  wh ich  p la in t i f f  has fa i le d  to 
state  a c la im  upon which r e l i e f  can be 
g ran ted . D ispos it ion on th i s  g round by 
motion p r io r  to t r ia l  is au tho r ized  by 
Rule 12(b) o f  the Federa l Rule o f C iv i l 
Procedure. I t  is there fo re  appropria te 
to exam ine the m e r i t s  o f a contention 
that these e lements o f p l a in t i f f ’s  case 
are absen t.

[ 12,1.11 A t common law , the con sum ­
er o f in tox ican ts  was genera l ly  unab le  to 
recover a g a in s t  the person fu rn ish in g  
the d r in k s  fo r  personal in ju r i e s  to the 
consumer re su l t in g  from in tox ica t ion . 
See Anno ta t ion , 54 A.L.R.2d 1162. The 
ra t iona le  o f  these cases was th a t the de­
fendant's a c ts  were not the p rox imate 
cause o f the p la in t i f f ’s in ju r ie s .  In a 
re lated g roup o f  cases, in vo lv ing  in ju r ie s  
caused by, ra th e r  than to, a consumer of 
in tox ican ts , the same ru le  h is to r ica l ly  
protected the vendor from l ia b i l i t y  to 
such th i rd  persons, aga in  based on the 
absence o f prox imate cause . See Anno­
ta tion , 76 A . I , . I t .2d 833, However, p rox­
imate causa t ion  is a m a t te r  o f p ,nlic 
policy and there fore  su b je c t  to the 
chang ing  a t t i tu d e s  ami needs o f society . 
See P ro sse r , Law o f  To r ts ,  ,.t p. 244 et 
seq. The modern v iew, and probab ly the 
m a jo r i ty  v iew , in cases invo lv ing  a l i ­
q uo r vendor's l i a b i l i t y  to th ird  persons

»»» F Supp 48V»

i s  tha t the fu rn i sh in g  of in tox ican ts 
may be the p rox imate cause~of.th e . ia ju-  
r ies . See Vese ly  v. Sager, 5 Ca l.3d 153, 
96 Ca l.Rp tr . 623, 486 P.2d 151 (1971), 
and a u th o r i t ie s  there c ited . I f  a ven ­
do r ’s conduct may be the p rox imate 
cause o f  in ju r i e s  to th i r d  persons, a fo r ­
t io r i i t  m ay  be the p rox imate  cause of 
in ju r ie s  to the customer h im se l f .  T h is  
conc lusion also r e fu tes the a l te rn a t iv e  
conten tion th a t no d u t y  e x i s t s  in these 
cases, fo r  the two concepts^— dufy~~and 
p rox im ate  causa t ion— invo lve iden t ica l 
q ues t ion s and in cases like th i s  a re rea l­
ly  j u s t  two w ays  o f ph ras ing  the same 
d e te rm in a t io n s  o f  law and pub lic  policy. 
P rosser , Law o f  To r ts  a t p. 244-245. 
The cou r t there fore  holds th a t  d e fend ­
an t owed a du ty  to M r. Vance to exe r­
cise reasonable ca re  in d ispen s ing  in to x i­
ca t in g  l iq uo rs  and th a t a b reach o f th is  
d u ty  may be found to bo the proximate 
cause o f  p l a in t i f f ’s in ju r ie s .

[11] In  sum mary , the cou r t  holds as 
fo l lows. De fendan t had a d u ty  to Mr. 
Vance to exerc ise reasonable ca re  in d is ­
pens ing in tox ican ts , and a breach o f  th is  
du ty  may be found to have been the 
p rox imate cause o f p l a in t i f f ’s  in ju r ie s .  
Such a breach occurred i f  de fendan t v io ­
lated A .S . 04.16.020(a), b u t  a breach 
may a lso be found i f  de fendan t fa i led  to 
take add it iona l reasonable precautions . 
C on t r ib u to ry  neg ligence is a defense 
only i f  the s ta tu te  was not v io la ted .

The cou r t expresses no opinion on 
whe the r M r. Vance was con t r ib u to r i ly  
neg l igen t , fo r to do so wou ld be prema­
tu re  a t  th is  point. Nor does the cou r t 
exp ress an opinion on whe the r  the s t a t ­
ute w a s v io la ted , whe ther de fendan t was 
o therw ise  neg l igen t , o r w he the r  d e fen d ­
a n t ’s conduct was a p rox imate  cause of 
p la in t i f f ' s  in ju r ie s  under the c i r c um ­
stances o f th is  ease.

I t  is  hereby ordered th a t p la in t i f f ’s 
second motion fo r sum m ary  ju d gm en t  is 
denied.
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furnish ing alcoholic beverages to intoxicat­
ed patron who in f l ic ts  in ju r ies on latter.
4. T o rts C=2

Although two involved states may 
have d i i f c ren t laws governing issue 
presented in tort action, there is a problem 
in selecting applicable rule o f law only i f  
both states have interest in having their re- 
-ne.'tivc law applied.
5. Action C=I7 

In to x ica tin g  L iquo rs 0-2HH
Californ ia law would be applied to de­

termine whether Nevada tavern owners 
who active ly solicited California business 
would be liable to California resident for 
in ju r ies which were proximately caused by 
tavern owner’s sel' ing alcoholic beverages 
to intoxicated patrons who subsequently 
caused automobile accident in Ca liforn ia 
result ing in in ju r ies to Ca liforn ia resident. 
West's Ann Hus. & Prof.Code, §25602.

10 C o  1.3d 313
Richard A. BERN H A RD , P la in t if f  

and Appellant,

HARRAH'S CLUB , Defendant and 
Respondent.
S. F . 23242.

Supreme Court of f i i l i fo rn in , 
In Bunk 

Mil ro ll 2, 11)70. 
Rehenring Denied April 22, 11)70

California resident brought action for 
personal in ju r ies against Nevada tavern 
owners alleging that their sale o f in tox icat­
ing beverages to patrons was proximate 
cause of his in ju ry . The Superior Court, 
Sacramento County, Joseph G. Babich, J., 
entered judgment o f dismissa l, and plain- 
titi api '-alcd. The Supreme Court, S u l l i ­
van, J., held that tavern owners who a c ­
tively solicited Californ ia business were 
liable for in ju r ies which were proximately 
caused by sale of alcoholic beverages to in­
toxicated patrons who in f l ic ted in ju r ies 
upon California resident in automobile ac­
cident occurring in California , notwith­
standing fact that Nevada law did not per 
® ' such recovery.

Reversed anil remanded.

6. In to x ica tin g  L iquo rs G=>302
Nevada tavern owners who active ly  

solicited Californ ia business would be liable 
to Californ ia resident for in ju r ie s which 
were proximately caused by tavern owner's 
se ll ing alcoholic beverages to intoxicated 
patrons who subsequently in f l ic ted in ju r ies 
upon Californ ia resident in automobile a c ­
cident occurring in Californ ia , no tw ith­
standing fact that Nevada law did not per­
mit such recovery. West's Atm.Bus. & 
Pro f Code, § 25602.

I. Torts C=>2
Choice of law in tort actions is deter 

mined by analysis o f respective interests o f 
Hates involved in order to decide which 
law is most appropriately applied to issues 
•nvolved.

Ir'-xlcatlng L iquo rs C=»302 
Tavern owner may lie ci^ijly_Jia]tll>-t0 

third person lor*"^n pirics proximately 
ca|ised |)V former by sell ing or fiirnishiiTu 
alcoholic Leverages to in tox icated patron 
*t?)Q infl ic ts in ju r ie s on la tter . West's 
Acn.Bui. 8c Prof.Code, § 25602.

Intoxicating Liquors C=302 
Nevada law denies recovery against 

tavern owner by th ird person for in jur ies 
Pfoximatcly caused by former by sell ing or

7. Courts C=>29
Section of Business and Professions 

Code providing that sale o f alcoholic bev­
erage lo intoxicated person is misdemeanor 
has no extraterr itor ia l effect that would be 
applicable to Nevada tavern owners. 
West's Ann.Bus. Sc Prof.Code, § 25602.

8. In to x ica tin g  L iquo rs 0 3285
Pact that section of Business and P ro ­

fessions Code providing that sale o f alco­
holic beverages to intoxicated persons is 
tnisib meanor was not applicable to Nevada 
tavern owners so as to warrant imposition 
o f c iv i l l iab i l i ty  on basis o f its violation, 
d id not preclude recovery on basis o f ncgli-
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gence apart from the statute. W es t ’s 
Ann.Bus. & Prof.Code, § 25602.

Frederick W . Stephenson, Sacramento, 
for p la in t i f f  and appellant.

Hardy , E r ich  & Brown and Leo H. 
Schucring, Jr. , Sacramento, for defendant 
and respondent.

I S U L L IV A N , Justice.
P la in t i f f  appeals from a judgment of 

dismissa l entered upon an order susta in ing 
without leave to amend the general demur­
rer o f defendant Harrah's Club to p la in­
t i f f ’s f irs t amended complaint.

P la in t i f f 's  complain containing only one 
count, alleged in substance the fo l low ing: 
Defendant Harrah ’s Club, a Nevada corpo­
ration, owned and operated gambling estab­
lishments in the State o f Nevada in which 
intoxicating liquors were sold, furnished to 
the public and given away for consumption 
on the premises. Defendant advertised for 
and solicited in California the business of 
Californ ia residents at such establishments 
knowing and expecting that many C a l i fo r ­
nia residents would use the public h igh­
ways in going to and fri n defendant's 
dr ink ing and gambling establishments.

On Ju ly 2 4, 1971, Fern and Philip 
Myers, in response to defendant's adve r­
tisements and solicitations, drove from 
their Ca liforn ia residence to defendant’s 
gambling and dr ink ing d u b  in Nevada, 
where they stayed until the early morning 
hours o f Ju ly 25, 1971. During their stay, 
the Myers were served numerous alcoholic 
beverages by defendant's employees, pro­
gressive ly reaching a point o f obvious in ­
toxication rendering them incapable of 
sa fe ly  d r iv ing  a car. Nonetheless defend­
ant continued to serve and furnish the 
Myers alcoholic beverages.
I Whi le  st i l l in this intoxicated state, the 
Myers drove their car back to Californ ia . 
Proceeding in a northeasterly direction on 
H ighway 49, near Nevada City, California , 
the Myers' car, d r iven negligently by a sti l l 
intoxicated Fern Myers, d r if ted  across the

center line into the lane of oncoming t r a f ­
f ic and collided head-on with p la in t i f f 
R ichard A. Bernhard, a resident o f Cali­
fornia, who was then d r iv ing  his motorcy­
cle along said h ighway. A s a result o f the 
collision p la in t i f f  su f fe red severe in juries. 
Defendant’s s. le and furn ish ing of alcohol­
ic beverages to t ic Myers, who were intox­
icated to the pon t o f being unable to drive 
safe ly , was negl gent and was the proxi­
mate cause of the p la in t i f f ’s in ju r ies in the 
ensuing automobile accident in California 
for which p la in t i f f  prayed $100,000 in 
damages.

Defendant fi led a general demurrer to 
the f irs t amended complaint. In  essence it 
was grounded on the fo llowing conten­
tions: that Nevada law denies recovery
against a tavern keeper by a third person 
for in ju r ies proximately caused by the 
former by se ll ing or furn ish ing alcoholic 
beverages to an intoxicated patron who in­
f l ic ts the in ju r ies on the la t te r ; that Ne­
vada law governed since the alleged tort 
was committed by defendant in Nevada; 
and that section 25602 of the California 
Business and Professions Code which es­
tablished the duty necessary for liability 
under our decision in Vesely v . Sager 
(1971) 5 C 1.3d 153, 95 <'nl.Rj.tr. 623, 486 
P.2d 151, w s inapplicable to a Nevada 
tavern. The tr ia l court sustained the de­
murrer without leave lo amend and entered 
a judgment o f dismissal. Th is appeal fol­
lowed.

|1 ] We face a problem in the choice of 
law govern ing a tort action. As we have 
made clear on other occasions, we no long­
er adhere to the rule that the law of the 
place of the wrong is applicable in a Cali­
fornia forum regardless o f the issues be- 
fore the court. (H urtado i 1. Su/'eria* 
Court (1974) 11 Cal.3d 574, 579, 111 Cat 
Rptr. 1(16, 522 P.2d 666; Reiclt is I'ureeli 
(1967) 67 Cal.2d 551, 555, 63 Cal.Rptr. 31. 
432 P.2d 727.) Rather we have adopted in 
its place a rule requ ir ing an analysis of the 
respective interests o f the states involved 
—the objective of which is "to dcternus* 
the law that most appropriately applie* 10
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Nuggeti, supra, 85 Nev. 99, 450 P.2d 358, 
359, the Supreme Court o f Nevada clearly 
delineated the policy underly ing denial of 
c iv i l l iab i l i ty  o f tavern keepers who sell to 
obviously intoxicated patrons: “Those op­
posed to extending l iab i l i ty  point out that 
to hold otherwise would subject the tavern 
owner f > ruinous exposure everytime he 
poured a drink and would multiply l i t iga ­
tion endlessly in a claim-conscious society. 
Every liquor vendor vis ited by the patron 
who became intoxicated would be a l ike ly 
defendant in subsequent li t igation flow ing 
from the patron’s w rongfu l conduct 
. . . . Judic ia l restra int is a worth­
while p' ' ‘ ice when the proposed new doc­
trine ; implications fa r beyond the
percept. j i  the court asked to declare it. 
They urge that i f  c iv i l l iab i l i ty  is to be im­
posed, it should be accomplished by leg is la­
tive act a fter appropriate surveys, hear­
ings, and investigations . . . .  We 
prefer this point o f v iew ." According ly 
defendant argues that the Nevada rule of 
decision is the appropriate one for the fo 
rum to apply.

P la in t i f f  on the other hand points out 
that California also has an interest in 
app y ing its own ride of decision lo  the 
ca*e at bench. Ca li forn ia imposes on ta v ­
ern keepers c iv i l  l iab i l i ty  to th ird parties 
in ju red by persons to whom the tavern 
keeper has sold alcoholic beverages when 
they are obviously intoxicated “ for the 
purpose of protecting members o f the gen­
eral public from in ju r ies to person and 
damage to property result ing from the 
excessive use o f intox icating liquor."

I. Maxtor, Chiilrr 111 I,aw anil the h'tderal Syi- 
Irm (l!*0.'t) 115 S ta ll.K ito v . 1 ; Cavers, The 
Choice of I.nw  I ' r ix v u  (1IK55) 111 224; Hor­
ow itz, Th e  I a w  of Choice of I.aw in Cali­

fornia .4 Heitalemrnt (11*71) 21 l' . ( ’.f,.A . 
1, Itov. 711), 748 758; Conflict of l.awi H o u n d  

Tahir: A  H y m p o t i u m  (1!*72> 57 Town l i l l r v .  
1210 1270; Symposium, Conflict of l,awt 

H o u n d  Tallr 11071) 41* Texas I .R e v , 211- 
215; Sedler, lln h  wt'onflicit C o m m e n t a r y  

50 T< xas I,.Rev. Knit 10S8 ; W rintraoh, 
('omti>< tory on the Conflict of f.nw* (11*71). 
We note that tin rase him hern < tilled to our 
attention, nor urn we aware of one, which

(Vesely v . Sager, supra. 5 Cal.3d 153, 165, 
95 Cal.Rptr. 623, 631, 436 P.2d 151, 159.) 
California , it is urged, h i s  a special inter­
est in a ffo rd ing this protection to all Cali­
fornia residents in ju red in C* liforn ia .

[5] Thus, since the case at Lench in­
volves a California resident (p la in t if f)  in­
ju red  in this state by intoxicated drivers 
and a Nevada resident tavern keeper (de­
fendant) which served alcoholic beverages 
to them in Nevada, it is c lear that each 
state has an interest in the application of 
its respective law of l iab i l i ty  and nonliabil­
ity . I t goes|without saying that these in- 
terests conflict. Therefore, unlike Reicli r. 
Purce ll, supra, 67 Cal.2d 551, 63 Cal.Rptr. 
31. 432 P.2d " i l l , and Hurtado v . Superior 
Court, supra, 11 Cal.3d 574, 114 Cal.Rptr. 
106, 522 P.2d 666, where we were faced 
with “ false con' cts,” in the instant case 
for the first time since applying a govern­
mental interest analysis as a choice of law 
doctrine in Reich, we arc confronted with 
a “ true” conflicts case. W e must there­
fore determine the appropriate i ulc of dc 
cision in a controversy where each of the 
states involved has a legit imate but con­
fl ic t ing interest in applying its own law in 
respect to the c iv i l l iab i l i ty  o f tavern keep­
ers.

The search for the proper resolution of 
a true conflicts ca s i ,  whi'e proceeding 
with in orthodox parameters of governmen­
tal in.crest analysis, has generated much 
scholarly cxamina >on and discussion .1 
The father o f the governmental interest 
approach,* Professor Braincrd Currie.

ban iliwtlKM'd tlii* problem ill n context rele­
vant to the case at bench,

2. T rad itiona lly tin- aeurcli for choice of l»« 
rule* formed upon the iutcrcxta of the I® 
mediate p silie* to the action in term* of tbrif 
p rlvntr right*. Thus, t concentrated "upt* 
the Mime factor* that would he dispositive is * 
m 1 iniInr cose wholly in ternal to a single »tsU- 
I cannot encnpe the conclusion that a *'»rrl 
so oriented must prove unrewarding. i-scT 
choice.of.hiw nme involves several portH* 
ciich of whom would prevnil i f  the interx** 
law of one rntlier than i -»tiic-r state were »? 
plied. Much party is ‘righ t,’ 'worthy,' ***
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originally took the position that in a true 
conflicts situation the law o f the forum 
should always be applied. (Currie. Select­
ed Essays on jConfl ic ts o f Laws (1963) p. 
I yd,) However, upon further reflection, 
Currie suggested that when under the gov­
ernmental interest approach a preliminary 
analysis reveals an apparent conflict o f in­
terest upon the forum’s assertion of its 
own rule of decision, the forum should 
reexamine its policy to determine i f  a more 
retrained interpretation o f it is more ap­
propriate. "To assert a conflict between 
the interests of the forum and the foreign 
state is a serious matter; the mere fact 
that a suggested broad conception o f a lo­
cal interest w i l l conflict with that o f a for 
eign state is a sound reason why the con­
ception should !>t . eexamincd, with a view 
to a more moderate and restrained in ter­
pretation both of the policy .nd of the c i r ­
cumstances in which it must be applied to 
effectuate the forum's legit imate purpose 
. . . . An analysis o f this kind
. . . was b r i l l ian t ly  performed by Jus­
tice Traynor in Hernlcrant v. Fow ler 
(1961) 55 Cal.2d 588, 12 Cal.Rptr. 266, 360 
P2d 906." (Currie, The D isinterested  
Third State (1963 ) 28 Law & Contemp 
Prob., pp. 754, 757; sec also Sedler in 
Symposium, C on flic t o f l.atos Round To 
bit, supra, 49 Texas I,.Rev. 211, at pp. 
224-225.) Th is  process o f reexamination 
requires identif ication o f a "real interest as 
opposed to a hypothetical interest" on the

'd e s e r v in g ’ u n d  ‘m i i(h t in  n i l  f a i r n e s s '  to  pro 
▼nil u n d e r  onn o f  th e  c om p e t in g  bod ie s  o f  Inw  
nrnl in  the  v i ew  o f  one  o f  the  ix im pe t in g  
groups of l a w m a k e r s ,  F u e l  s i t u a t i o n s  w ld c l i  
d i f f e r  o n ly  in  th a t  th e y  a r e  in t e rm i t  to  u 
•ingle s t a t e  h a v e  l ieen mine s a rd  b y  the  d i f ­
fe ren t  c r o u p s  o f  l a w m a k e r s ,  a n d  each  bu s  
reached n d i f f e r e n t  v a lu e  j u d g m e n t  on the r u le  
bes t c a l c u l a t e d  to  s e r v e  the  o v r r n l l  in t e r e s t  
o f  i t s  c o m m un i t y .  I f  a t t e n t i o n  i s  co n f in e d  
to th e  c i r i-u tns ta tc  o f  the Im m e d ia t e  p a r t i e s ,  
the c o n f l i c t  b e tw e e n  th e  I n t e r n a l  l a w s  and  b e ­
tw een the v a l u e  j u d ( t u e t i t a  th e y  a re  in te n ded  
to im p lem en t  c a nn o t  Is- re so lv ed  by  the  j u d g e  
un le s s  lie in p r ep a re d  to  im i a is e  s t i l l  a n o th e r  
▼slue j u d g m e n t  u|a>n th e  c o n t r o v e r s y .

|c | T h e s e  d i f f i c u l t i e s  c a n  lie a v o id e d  
I f  n o rm a t i v e  c r i t e r i a  c a n  be fo u n d  w h ic h  r e ­
la te  to the  v e r y  a sp e c t s  o f  a i s i t  l i d s  c a s e

HARRAH ’S CLUB
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part o f the forum (Sedler, Value o f P r in ­
cip led Preferences, 49 Texas L.Rev. 224) 
and can l>c approached under principles 
o f "comparative impairment." (Baxter, 
Choice o f Law  and the Federa l System , su­
pra, 16 Stan.L.Rev. 1-22; Horowitz, The 
Law  o f Choice o f Law  in California- el 
Restatement, supra, 21 U.C.L.A.L.Rev. 719, 
748-758.)

Once this prelim inary analysis has iden­
ti f ied a true conf l ic t o f the governmental 
interests involved as applied to the parties 
under the part icu lar circumstances o f the 
case, the “comparative impairment” ap­
proach to the resolution of such conflict 
seeks to determine which state's interest 
would be more impaired i f  its policy were 
subordinated to the policy o f the other 
state. Th is analys is proceeds on the prtn 
cipic that true conf l ic ts should be resolved 
by applying the law o f the state whose in­
terest would he the more impaired i f  its 
law were not applied. Exponents o f this 
process o f analysis emphasize that it is 
very d if fe ren t from a weighing process. 
The court does not “ 'weigh' the conflicting 
governmental interests in the sense o f de­
termining which conflicting law manifested 
the ’better’ or the ‘worthier’ social policy 
on the specific issue. An attempted bal­
ancing of conf l ic t ing state policies in that 
sense . . .  is d if f icu l t  to ju s t i fy  in 
the context o f a federal system in which, 
with in constitutional limits, states are era 
powered to mold their policies as they wish

( b a t  d i s t i n g u i s h  i t  f r om  an  a n a l  "  •* in  
t e r n u l  ense  T h a t  BUrh c r i t e r i a  i i n  be 
e l a b o r a t e d  in  m a n y ,  i f  uot n i l ,  e o u f l l e t a  eaaea 
tins I tee n demoun t  r a t e d  by  s e v e r a l  w r l t e r n  who  
h a v e  u r g e d  t h a t  c o n f l i c t s  eaaaa tie re so lv ed  
on the  b a s i s  o f  t h e  g o v e rn m en t a l  i n t e r e s t s  
in v o lv e d .  | t l  (T| b e  process  o f  re
s o l v i n g  cho ice  c a s e s  i s  n e c e s s a r i l y  one o f  a l ­
lo c a t i n g  sp h e re s  o f  le g a l  i-oti trol am ong  s ta te s .  
I l l s  | P ro f e s s o r  I ' u r r l e )  t h e s i s ,  l i k e  m in e ,  ia 
t h a t  th e  p roce s s  o f  a l lo c a t io n  sh o u ld  no t be 
l i e r f o r in c d  u n c o n s c i o u s l y ,  t h a t  the  p r i v a t e  i n ­
te r e s t s  in  cho ic e  ca se*  a re  n e c e s s a r i l y  In  bal- 
amsv. un d  l l i n t  th e  c a se s  i n n  he d e c id e d  by 
v i e w i n g  t l ie in  a s  i n s t a n c e s  o f  c o n f l i c t i n g  s t a t e s  
i n t e r e s t s  r a t t i e r  t h a n  o f  c o n f l i c t i n g  p r i v a t e  
in t e r e s t s . "  ( l l u i t e r ,  I ' h m r e  of I,aw  a n d  the 
Federal .V ys lc ia .  su/ ira. 111 t i t a n . L . l l e v .  1, S. 
d ,  .'J . fi t.  o m i t t e d . )
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. . . [The process] can accurately
be described as . accommodation
o f conf l ic t ing state policies, as a problem 
of allocating domains of law-making power 
in multi-state contexts—limitations on the 

£321 reach o f | state policies as distinguished 
from eva luating the wi'dom o f those poli­
cies . . . .  [E jm pha s is  is placed on 
the appropriate scope of conflicting state 
policies rather than on the ‘qua lity of those 
policies . . . (Horowitz, The
L aw  of Choice o f L aw  in Cat./orma—.-I 
Restatement, supra, 21 U.C.I. .A .L.Rev. “19, 
753; see also Baxter, Choice o f Law  ami 
the fe d e ra l System , supra, 16 Stan.L.Rev. 
1, 18—19.) However, the true function of 
this methodology can probably be appre­
ciated only casuistica lly in its application 
to an endless varie ty o f choice of law 
problems. (Sec, e. g., the hypothetical s i t ­
uations set forth in Baxter, op. c it„ pp. 
Id-17.)

Although the concept am! nomenclature 
of this methodology may have received 
fu l ler recognition at a later time, it is note­
worthy that the core of its rationale was 
applied by Justice Traynor in his opinion 
for th is court in People v . One 1V5J fo r d  
V ictoria  (1957) 48 Cal.2d 595, . I I I  P.2d 
48(1. There in a proceeding to forfeit an 
automobile for un law fu l transpoitatmn of 
narcotics we dealt with the question wheth­
er a chattel mortgage of the vehicle given 
in Texas and, admittedly valid both in that 
.state and this, succumbed to the forfe iture 
proceedings. The purchaser o f the car, 
hav ing executed a note and chattel mort 
gage for the unpaid purchase price, without 
the consent of the mortgagee drove the vc 
h id e  to Ca liforn ia where he used it to 
transput, mari juana. Applicable Ca li fo r­
nia statutes made it clear that they did not 
contemplate the forfe iture of the interest 
of an innocent mortgagee, that is a person 
whose "interest was created after a reason 
able investigation o f the moral responsibili­
ty, character, and reputation of the pur 
chaser, and without any knowledge that the 
vehicle was being, or was to be, used for 
the purpose charged . . . Texas

had no sim ilar s ta tu te ; nor had the mort­
gagee, though proving that the mortgage 
wac bona fide, also proved that he had 
made the above reasonable investigation of 
the mortgagor.

I t  was clear that Texas had an interest 
in seeing that valid security interests creat­
ed upon the law fu l purchase of automobiles 
in Texas be enforceable and recognized. 
California had an interest in controlling 
the transportation of narcotics. Each in­
terest w a . at stake in the case, since the 
chattel me rtgage had keen va lid ly  created 
in Texas and the car was used to transport 
narcotics in California . The crucial ques­
tion confronting the court was whether the 
"reasonable investigation” required by stat­
ute of a California mortgagee applied to 
the Texas mortgagee. Employing what 
was in substance a "comparative impair­
ment” approach, the court answered the 
question in the negative. " I t  is contended 
that a holding that the ‘reasonable investi­
gation’ requirement is not [applicable to re- ^  
spondcnt v 'I subvert the enforcement of 
Californ ia .a icotirs laws. We are not 
persuaded .. .t such dire consequences will 
rnsuc. The sta‘ ay st i l l forfeit the in­
terest of the wrongdoer. It has done so in 
this case. Moreover, the I egislature has 
made plain it* purpose not to forfe it the 
interests o f innocent mortgagees. It has not 
made plain that ‘leasonable investigation' 
o f the purchaser is such an essential ele­
ment of innocence that it must be made 
even by an out-of sta ir mortgagee although 
such mortgagee could not reasonably be 
expected lo make such investigation." (Id 
18 Cal,2d at p 5‘« ,  311 l'._>d at p. 482.)

[6 ] .Mindful o f the above principle* 
governing our choice of law, we proceed to 
cexatninc the < alt forma policy underlying 

the imposition o f c iv i l l iab i l i ty upon tavern 
keepers. At its broadest limit* tlii* policy 
would a f fo rd  | roteclion to all person* in‘ 
ju rcd  in Californ ia hj intoxicated persons 
who have been sold or furnished alcoholic 
beverage* while intoxicated regardless <d 
where such beverages were sold or for* 
nished. Such a broad policy would natu­
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%;iv embrace situations where the into.xi- 
,-ited actor had been provided with liquor 

out-of-state tavern keepers. Although 
•‘e State o f Nevada does not impose such 
,::i/ liabili ty on its tavern keepers, never­
theless they are subject to crim ina l penal 

under a statute making it un law fu l to 
tell or give intoxicating liquor to any per­
mit who is drunk or known to he an habit- 
u l  drunkard. (See Nev.Rev.Stats. 20?.- 
JflO, see Hamm t\ ('arson C ity Nuggctt, 
Inc, supra, 85 Nev. 45o I ’.2d 358.)

We need not, and accordingly do not 
here determine the outer lim its to which 
California's policy should be extended, for 
it appears clear to us that it must cncom 
pass defendant, who as alleged in the com­
plaint, " a d v e r t i s e s ]  for and otherwise so­
l ic i ts ]  in California the business o f  Ca li­
fornia residents at defendant MARRAM ’S 
CLUB Nevada dr ink ing and gambling cs 
tablishmcnts, knowing and expecting said 
California residents, in response to said ad 
»*rtiving and solicitation, to use the public 
highways of the State o f Californ ia in 
going and coming from defendant M AR ­
RAM'S CLUB Nevada dr ink ing and gam­
bling estab lishments" Defendant by the 
worse of its cho en cotm rcial practice 
has put itse lf at the heart o f  California's 
regulatory interest, namely to prevent tav­
ern keepers from selling alcoholic licvcr 
ages to obviously intoxicated persons who 
*re likely to act in Californ ia in the intoxi­
cated state. I t seems clear that Californ ia 
cannot reasonably effectuate its policy i f  it 

not extend its regulation to include 
°W of-state tavern keepers such as dcfend-

h IVfrmluiii aaserin ttint Nevada’* Iiiw mum 
h* applied hNiuw It In the luw of the place 
•* "ale nml eitra three eaaea ill nUpport of 
'hat proposition, TVo/i/i t\ J-f(* Investment
r»l>orali„n (1070* H d r . ,  424 K.'.'d 1201; 
‘ •cltrr e. Vogl <I!MI|> D.f.CollO ., 200 K. 
Sut>p. .'140; m ill Xihmtjt v, Itrmcnl lintel 

u!>V* 210 Mum. :i"0. M2 N.W.2M .TUB. It 
h* in ie that nil three roars applied the law 

'he place .*f mile iif the nleuhol, but not 
h’r that reason. In /'ru/i/i nml /.urker a ll 
' "tales involved hml dram shop acts which 
*""hl permit r iv i l linh ility  unil the federal 
”>'irtN deferniinnl that the applicable forum 
"*'» Would give effect to the common policy

HARRAH'S CLUB
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ant who regu lar ly  and purposely sell in tox­
icating beverages to Ca liforn ia residents in 
places ind under conditions in which it is 
[reasonably certa in these residents w i l l re- |]>s 
turn to Ca li forn ia and act therein while 
sti l l itt an intoxicated state. Californ ia 's 
interest would he very s ign if ican t ly  im­
paired i f  its policy were not applied to de ­
fendant.

Since the act o f  se ll ing alcoholic beve r­
ages to obviously intoxicated persons is a l­
ready proscribed in Nevada, the application 
of California's rule o f c iv i l l iab i l i ty  would 
not impose an entire ly new duty requiring 
the abi li ty to d is t ingu ish between C a l i fo r ­
nia residents am, other patrons. Rather 
the imposition o f such liability involves an 
increased economic exposure, which, at 
least for businesses which act ive ly  solicit 
extensive Ca li forn ia  patronage, is a fo re ­
seeable and cuverab lc business expense. 
Moreover, Nevada's interest in protecting 
its tavern keepers from c iv i l l iab i l i ty  o f a 
boundless and unrestr icted nature w i l l not 
he sign if ican t ly  impaired when as in the 
instant case l iab i l i ty  is imposed only on 
those tavern keepers who active ly solicit 
Ca li forn ia  business.*

Therefore, upon reexamining the policy 
underlying Ca liforn ia 's rule o f decision 
and g iv ing such policy a more restrained 
interpretation for the purpose of th is case 
pursuant to the principles o f  the law of 
choice of law discussed above,- we conclude 
that Ca liforn ia has an im|Kjrtant and ab id ­
ing interest in applying its ru le o f decision 
to the case at bench, that the policy o f this 
state would be more s ign if icantly  impaired

uf lia b ility  for mile to io to iicu ted  person* 
legurdlesa of iru ilitio im l tort eonfliet rules. 
Srhmolt  la the only es«« where one Mule, 
W isconsin, d iil not have a dram aho|i act and 
the other Mute, Minnesota, did. However. 
In th ill case even though the in ju ry  occurred 
in W isconsin, ihe alcohol was wild and con- 
mimed in Minnesota and nil the par tie* in ­
volved were from Mlliuexotn. Moreover, none 
of tlicne cHNeN involved n i-u*e of true conflict 
between two Mote lutereMa where the court 
endeavored to resolve the conflict by renort lo 
Ihe principle* of governmental interest anal 
sis. They are therefore inup|x>slte.

I Si*'
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i f  such rule were not applied and that the 
tr ia l court erred in not applying California 
law.

Defendant argues, however, that even i f  
Californ ia law is applied, the demurrer was 
nonetheless properly sustained because the 
tavern keeper’s duty stated in Vesely v. 
Sager supra, 5 Cal.3d 153, 95 Cal.Rptr. 
623, 486 P.2d 151, is based on Business and 
Professions Code section 25602, which is a 
crim ina l statute and thus without extra ter­
r itoria l e ffect. It is quite true, as defend­
ant argues, that in | Vese ly we determined 
"that c iv i l l iab i l i ty  results when a vendor 
furnishes alcoholic beverages to a customer 
in violation o f Business and Professions 
Code section 25602 and each of the condi­
tions set forth in Evidence Code section 
669, subdiv is ion (a) is established." (5 Cal. 
3d at p. 157, 95 Cal.Rptr. at p. 625, 486 P.2d 
at p. 153.)

[7] It is also clear, as defendant’s a r­
gument points out, that since, unlike the 
Ca liforn ia vendor in Vesely, defendant was 
a Nevada resident which furnished the a l ­
coholic beverage to tlie Myers in that state, 
the above Ca li fo rn ia  statute had no extra 
te rr itor ia l e ffect and that c iv i l liabi li ty 
could not he posited on defendant’s v io la­
tion of a Ca li fo rn ia  crim ina l law. We rcc 
ognize, therefore, that we cannot make the 
same determination as quoted above with 
respect to defendant that we made with rc- 
pect to the defendant vendor in Vesely.

However, our decision in Vesely was 
much broader than defendant would have 
it. There, at the very outset o f our opin­
ion, wc declared that the tradit ional com­
mon law rule denying recovery on the 
ground that the furn ish ing of alcoholic 
beverage is not the proximate cause of the 
in ju r ies in f l ic ted on a th ird person by an 
intoxicated ind iv idua l " is patently un­
sound.” (5 l a l . 3d at p. 157, 95 Cal.Rptr. 
623, 486 P.2d 151.) Observ ing that 
" ( t i jn t i l  fa ir ly  recently, it was uniform ly 
held that [ s u ch ]  an action could not he 
maintained at common law" (id. 5 Cal 3d 
at p. 158, 95 Cal.Rptr. at p. 627, 486 P.2d 
at p. 155) and rev iew ing in detail the com­
mon law  rule (id. 5 Cal.3d at pp. 158 164,

95 Cal.Rptr. at p. 631, 486 P.2d at p. 159) 
we concluded that "the fu rn ish ing of an 
alcoholic beverage to an intoxicated per­
son may be a proximate cause o f in ju ­
ries inflicted by that ind iv idua l upon a 
th ird person.” W e reasoned: “ I f  such 
furnish ing is a proximate cause, it is so be­
cause the consumption, resu lt ing intoxica­
tion, and injury-producing conduct are 
foreseeable intervening causes, or at least 
the injury-producing conduct is one of the 
hazards which makes such furn ish ing neg­
ligent." ( Id , 5 Cal.3d at p. 164, 95 Cal. 
Rptr. at p. 627, 486 P.2d at p. 155.)

Proceeding to the question o f the tavern 
keeper's duty in this respect and rejecting 
his contention that c iv i l l iab i l i ty for tavern 
keepers should be left to future legislative 
action, we noted that " l iab i l i ty  has been de­
nied in cases such as the one before us 
solely because of the jud ic ia l ly  created rule 
that the furn ish ing of alcoholic beverages 
is not the proximate cause of in jur ies re­
sulting from intoxication. As demonstrat­
ed, supra, this rule is patently unsound and 
tota l ly inconsistent with the principles of 
proximate cause established in oilier areas 
of negligence law. < )ther common law tort 
rules which were determined to he lacking 
in validity have been abrogated by this 
court (sec Gibson t .  Gibson (1971) 3 Cal 
3d 914, 92 Cal Rptr. 288, 479 P.2d 648, 
Muskopf s. Corning Hospita l H ist. (1961)
55 Cal.2d 211, I I  Cal.Rptr. 89, 359 P.2d 
457), and|itiere is no sound reason for re- j r  
ta ining the common law rule presented in 
this case." (5 Cal,3d at p. 166, 95 Cal. 
Rptr. at p. 632, 486 P.2d at p. 160.)

18] In sum, our opinio.i in Vesely 
struck down the old common law rule ol 
nonliability constructed on the basis that 
the consumption, not the sale, o f ..IcoholiC 
beverages was the proximate cause of the 
in juries infl icted by the intoxicated person 
Although we chose to impose liabili ty 00 
the Vesely defendant on the basis of hi> 
v io lating the applicable statute, the cleat 
import o f our decision was that there wa» 
no bar to c iv i l l iab i l i ty under modern negl*- 
genee law. Certainly, we said nothing *a 
Vesely indicative o f an intention to rttais
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WRIGHT, C. J., and McCOMB, TO  
BRLNKR, MOSK, C LA RK  and M OL I 
N’ARI, J J.*, concur.

Rehearing denied; R ICHARDSON , J. 
did not participate.

1. Court* C=24 
Stipulations C=3

Parties to jud ic ia l proceeding cannot, 
either jo in t ly  or several ly , e ffec t ive ly  stip­
ulate or concede that court either has or 
lacks ju r isd ic t ion to act i:i part icu lar mat­
ter.
2. Constitutional Law C=>I4

Court is obligated to accord reasonable 
meaning to revision of any constitutional 
provisio .
3. Habeas Corpus C=>48

Constitutional revision o f 1966 elim i­
nated te rr i to r ia l l im itat ion on power o f a 
superior court to c r ’erta in petitions for ha-

Th* SUPERIOR COURT OF SAN BERN 
ARDINO COUNTY, Respondent; 

Robert B. HEOBERC et al., Real Parties 
In Interest.
L. A. 30524.

Supreme Court of California,
In Hank 

March 3. 1970.

Superintendent o f the California inst i­
tution for men sought writ o f mandate to

Assigned by the Chnirmnn of the Jud ic ia l CouuwL



VESE L Y  v. SAGER
C i t e n i ,  I5up„ 95 C a l .R p t r .  625

,«s-<h caused the accident had been trans­
ferred to Strong pursuant to a contract 
c f u!c, it is clear that the language ot the 
c-Jorsement specifically excludes Strong 
Iron the class of persons insured under 
,och endorsement.

Fourth: In summary, the insurance con 
met without the Garage Endorsement 
clearly covers the accident and insures 
Strong to its lim its o f $250,0<X) and 
{500,000. The accident fa lls within the 
defined hazards o f the endorsement; but 
Strong is exclu led as a person insured be­
cause he took possession under a contract 
of sale. However, it is not clear what e f ­
fect Strong's exclusion from coverage un­
der the endorsement was intended to have 
upon his coverage under the general policy. 
As discussed in the major ity  opinion (see 
mimcQ opn. pp. 10-1 1 ), the policy is am­
biguous as to whether the exclusion from 
the endorsement is meant to exclude 
Strong only from coverage under the en­
dorsement or to exclude him from cover­
age under both the general policy oml the 
endorsement.

Under settled principles, this ambiguity 
must be resolved in favor o f the insured. 
(Gray v. Zurich Insurance Co. (1966) 65 
Cal2d 26.1, 269, 54 Cal.Rptr. 10-1, 419 
P-2d 168.) Therefore, I am of the view 
that Strong is excluded only from coverage 
under the endorsement; he continues to be 
covered under the general provisions of the 
policy.* Consequently, I agree with the 
majority that the appropriate policy limits 

$250,(XX) per person and $500,(XX) per 
accident, and that the judgment must be 
affirmed.

4*0 P 2d 151 
5 Col.3d 153 

' Y, P la in t i f f  and A ’/pellant, |153

W .Ham A. SAGf-fl, Defendant and 
Respondent.
L. A. 29836.

Supreme C ourt o f C a lifo rn ia  
In Ilnnk.

June 24, 1971.

In ju red  motorist brought action 
iga inst tavern owner and others for in ­
ju r ies sustained when motorist’s automo- 
b Ic was s t r u 'k  by automobile driven by 
allegedly intoxicated tavern patron. The 
Superior Court, San Bernardino County, 
A. D. M itche ll, J., dismissed the complaint 
as to the tavern owner and the motorist 
appetlcd. The Supreme Comt, W right, C. 
J„ lu ld  that motorist was within the class 
o f persons for whose protection statute 
which makes it a misdemeanor to sell l iq ­
uor to an intoxicated person was enacted 
and the in ju r ie s  motorist su f fe red resulted 
from occurrence that statute is designed 
to prevent thereby fastening l iab i l i ty  upon 
tavern owner in event o f adequate proof.

Reversed.
Opinion in 11 Ca!.App.3d 1104, 90 Cal. 

Rptr. 387, vacated.

I. Appeal and Error 3̂ >I02, 103
Order susta in ing demurrer without 

leave to amen 1 and order grant ing motion 
to strike are nonappealable.

2. Appeal and Error C=>422
Although p la in tif f 's notice o f  appeal 

stated that the lame was from nonappcal- 
ablc order susta in ing demurrer without 
leave to amend and grant ing motion to 
strike, where tr ia l court, a fte r notice o ( 
appeal was fi led, entered order dismissing

W R IGHT , C. J., and PETERS , J., con

Since I find (lint Strong wan covered 
under the bimie insuring agreements of 
the policy, 1 find it unnecessary to d is ­
cus* (he app licab ility of the t'omprrlien- 
»ive L iab ility  Policy—General Automo­
bile Endorsement (UU 3050). That en- 
dorsemenr applies only where the jw liey

In c e r t i f i e d  an p roo f  o f  f i n a n c i a l  r e sp o n ­
s i b i l i t y  o r  w h e re  a  pe rson no t in s u r e d  
u n d e r  Ih e  t e rm s  o f  th e  p o l ic y  becomes 
an  i n s u r e d  b y  n|s r a t i o n  o f  u f inanc ia l  
r e s p o n s ib i l i t y  l a w .  N e i t h e r  c o n d i t i o n  
e x i s t *  in  th e  p re sen t  oi»»c; hence , th e  U U  
3050 e n d o r s em en t  i« i n a p p l i c a b le .
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8. In to x ica tin g  L iquors C=283
Motorist on highway whose vehicle 

was struck by an allegedly intoxicated driv­
er to whom defendant tavern owner had 
sold liquor was within the class o f persons 
for whose protection statute which makes 
it a misdemeanor to sell l iquor to an in 
toxicatcd person was enacted and jn. 
ju r ie s  p la in t i f f  d r iver suffered resulted 
from occurrence that statute is designed to 
prevent, thereby fastening liability on tav­
ern owner in event o f proper proof. West's 
Ann.Bus. & Prof.Code, § 25602.

action as to defendant and no prejudice 
would accrue to defendant, Supreme Court 
would treat notice of appeal as applying 
to order dismissing action and would treat 
notice as la v in g  been fi led a fte r entry o f 
order o f Jismissal. W es t ’s Ann.Bus. & 
Prof.Code, § 25602; W es t ’s Ann.Code Civ. 
Proc. § 437c.

3. Negligence 056(1.9), 62(3)
Actor may be liable i f  his negligence 

is a substantial factor in causing in ju ry  
and he is not relieved o f l iab i l i ty  because 
of intervening act o f th ird person i f  such 
act was reasonably foreseeable at time of 
his negligent conduct.
4. In to x ica tin g  L iquo rs 0291

Furnish ing of alcoholic beverage to 
intoxicated person may be proximate cause 
of in juries inflicted by that ind iv idua l upon 
a th ud  ncrson, and i f  furnish ing is a proxi­
mate cause it is because consumption, re­
su lt ing intoxication, and in ju ry  producing 
conduct arc foreseeable intervening causes, 
or at least in ju ry  producing conduct is 
one o f the hazards which makes such fu r ­
nishing negligence.
5. Negligence 0 2

Duty of care and attendant standard of 
conduct required of a reasonable man may 
be found in legis lative enactment which 
does not provide for c iv i l l iability.
6. Negligence 0121(1)

Presumption of negligence arises from 
violation of statute which was enacted to 
protect class o f persons of which p la in t i f f 
is a member against type oi harm which 
p la in t i f f su ffered as a result o f violation 
of statute. West's Ann.Evid.Code, § 669.

9. In to x ica tin g  L iquors 0308
I f  defendant tavern owner sold liquor 

to patron who was in an intoxicated condi­
tion, patron drove from tavern and veered 
across to ot ier lane of highway and struck 
automobile operated by p la in t i f f who was 
in ju red as a result of collision, sale was in 
vio lrt ion of statute making sale of 'iquor 
to intoxicated persons a misdemeanor and 
the violation proximately caused plaintiff's 
in jur ies , a presumption would arise that 
tavern owner was negligent in furnishing 
alcoholic beverages to patron. West’s Ann. 
Bus. & Prof.Code, § 25602; West’s Ann. 
Evid.Codc, § 669(a).

10 I n tox lca tln g  L iquors 0=306
Complaint of motorist asserting that 

defendant tavern owner sold liquor to in­
toxicated patron in violation of statute and 
that such patron then drovt from tavern 
and veered into wrong lane of highway and 
struck p la in t i f f ’s automobile resulting in 
in ju r ies to p la in t i f f was suffic ient to state 
a cause of action against tavern owner. 
West's Ann.Bus. & Prof.Code, § 256*2; 
West's Ann.Evid.Code, § 669(a).

7. In tox ica ting  L iquo rs C = I6 I
Statute making person who sells or 

furnishes alcoholic beverages to any ha­
bitual or common drunkard or to any ob­
viously intoxicated person gu i l ty  o f m is­
demeanor is enacted for the purpose of 
protecting members o f general public from 
in juries to person and danger to property 
result ing from excessive use o f in toxicat­
ing liquor. West's Ann.Bus. & Prof.Code, 
Jj§ 23001,25602.

I I .  In to x ica tin g  L iquors C=308
Statute making it a misdemeanor to 

furnish or sell l iquor to an intoxicated per­
son is a statute to which the statutory pre­
sumption o f a fai lure of a person to e»er- 
cise due care aris ing from violation <>f 
statute, ordinance or regulation of pu!>!< 
entity applies. West’s Ann.Bus. & I ’ro* 
Code, § 25602; West's Ann.Evid.Code, | 
669(a).
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Ij. pleading 0360(1, 3), 365(1)
A “speaking motion" to dismiss or 

iSrke is one which is supported by facts 
outside the pleadings and such facts are 
ordinarily set forth in a f f id a v i t  or declara­
tion.

Sec publication Words nml Phrases 
(or other jud ic ia l constructions and 
definitions.

VESELY v. SAGER 625
C ite  a s .  Sup . ,  05 C a l .R p t r .  025

had no ownership interest or any other in­
terest in vehicle being driven by patron 
failed to discharge burden o f establishing 
evidentiary facts entit l ing him to summary 
judgment with respect to causes o f action 
based on theories o f respondeat superior or 
the imputed negligence provisions o f Veh i­
cle Code. W est’s Ann.Vehicle Code, §§ 
17150 ct scq., 17154.

Ij. Judgment C=>I83
Monstatutory speaking motion to str ike 

or dismiss allegations of complaint would 
be treated as a motion for summary ju d g ­
ment. West’s Ann.Code Civ I roc. § 4.37c.
14. Judgment C=>I85.I(4)

Statements o f defendant tavern own­
er, sued by in jured motorist operating vehi­
cle struck by allegedly intoxicated tavern 
patron, to effect that his codcfcndants were 
not in his employment on the date o f a c ­
cident and that he had no ownership in ­
terest or any other interest in the vehicle 
being driven by defendant were not mere 
conclusions of law as contended by p la in t i f f 
claiming error in granting defendant tavern 
owner’s motion to strike as a sham, treated 
»s a rnotio.i for summary judgment, that 
portion of complaint a lleging that patron 
was driving automobile with the consent 
of the other defendants who were agents 
*nd employee of the others acting within 
scape of agency and employment, and pla in­
t iff could not rely on allegations of his 
complaint to controvert statements in de­
fendant’s declaration,
15. Judgment C=>I85.2(9)

Failure of opposing party to fi le coun­
ter-affidavits or declaration does not re ­
lieve party in ving for summary judgment 
° f  burden o f establishing evidentiary facts 
of every element necessary to entitle him 
*oa judgment.
'6. Judgment 0=185.3(21)

Defendant tavern owner, sued by mo­
torist for in ju r ies sustained when motor- 
•st’s automobile was struck by vehicle bc- 
,nR driven by allegedly intoxicated tavern 
Patron, through the fi l ing of his declaration 
*hat his codefendants were not in his em­
ployment on date of accident and that he

Cal Spo — 40

H a f i f  & Sherno ff and Stephen I.. Od- 
gcrs, Claremont, for p la in t i f f  and appellant.

Murchison, Gumming, Baker & Velpmeit 
and Ronald R. McQuoid, I.os Angeles, for 
defendant and respondent.

|WRIGHT. Chief Justice. _ J j57
In this case wc arc called upon to decide 

whether c iv i l l iab i l i ty may he imposed u|>on 
a vendor of alcoholic beverages for pro­
v id ing alcoholic dr inks to a customer who, 
as a result o f intoxication, in ju res a third 
person. The tradit ional common law rule 
would deny recovery on the ground that 
the furnish ing o f alcoholic beverages is not 
the proximate cause of the in ju r ies s u f ­
fered by the th ird person. W c have deter­
mined that this rule is patently unsound and 
that c iv i l liabi li ty results when a vendor 
furnishes alcoholic beverages to a customer 
in violation o f Business and Professions 
Code section 25602 and each o f the con­
ditions set forth in Evidence Code sec­
tion 669, subdivision (a) is established.
Since neither issue is presented in the 
instant case, wc do not decide whether a 
noncommercial furnisher o f alcoholic bev­
erages may be subject to c iv i l liabi l i ty 
under section 25002 or whether a person 
who. is served alcoholic beverages in v io ­
lation of the statute may recover for in ­
ju r ie s  su f fe red  as a result o f that v io­
lation. Addit ionally , wc rea f f i rm  our de­
cision in Pianka v. State o f Ca liforn ia 
(1956) 46 Cal.2d 208. 293 P.2d 458, and 
hold that a nonstatutory speaking motion 
to strike or dismiss a complaint should 
lie treated as a motion for summary ju d g ­
ment. (Code Civ.Proc., § 437c.)

I
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P la in t i f f  M iles Vesely brought this ac­
tion to recover for personal in ju r ies and 
property damage sustained in an auto­
mobile accident. The only defendant in­
volved on this appeal is W il l iam  A. Sager, 
ind iv idua l ly and doing business as the 
Buckhorn Lodge. Other defendants are 
James G. O ’Connell, the dr iver of the 
vehicle which collided with p la in t i f f ’s au­
tomobile, and Ear l Dirks, the owner of 
the car driven by O ’Connell. The facts 
which arc alleged in the complaint ar.d 
which wc must accept for the purposes of 
this appea l1 arc as fo l lows:

past the normal closing time o f 2 a. n  
unti l 5:15 a. m. on April 9. A fte r leaving 
the lodge, O'Connell drove down the road, 
veered into the opposite lane, and struck 
p la in t i f f ’s vehicle. The complaint also al­
leges that O ’Connell drove the automobile 
with the consent, permission, and knowl­
edge of the remaining defendants, that each 
defendant was the employee and agent of 
the other defendants, and that each of the 
defendants "was at a l l t imes acting within 
the purpose a: d scope o f said agency ant 
employment."

Defendant Sager demurred to the com­
plaint on the ground that a "seller of in- 
toxicating liquors is not liable for injuries 
result ing from intoxication’’ of a buyer 
thereof, and he moved to strike as sham 
those allegations of the complaint which al­
leged that O'Connell drove 'he automobile 
with the permission o f  the other defend­
ants and that each defendant was the em­
ployee and agent of the remaining defend­
ants. In support o f the motion to strike, 
Sager submitted his declaration in which 
he stated that O ’Connell and Dirk "were 
not in [h i s ]  employment on the date of the 
accident" and that he never had any 
ownership interest or any other interest in 
the automobile driven by O’Connell.

[1,2] The tr ia l court sustained the de- 
n irrer without leave to amend, granted the 
motion to strike, and dismissed the com­
plaint as to defendant Sager. Plaintiff ap' 
peals.*

Defendant Sager owned and operated 
the Buckhorn Lodge, a roadhouse located 
near the top of Mount Baldy in San Ber­
nardino County, and was engaged in the 
business o f se ll ing alcoholic beverages to 
the general public. Beginning almut 10 
p. rn. on April 8 , 1968, Sager served or 
permitted defendant O ’Connell to be served 
large quantit ies o f alcoholic beverages. At 
the time the beverages were served, Sagci 
knew that O'Connell was becoming exces 
sivc ly intoxicated and that O ’Connell was 
"incapable o f exercis ing the same degree 
of volit ional control over Ins consumption 
o f intoxicants as the average reasonable 
person." Sager also knew that the only 
route leaving the B ickhorn Lo.'ge was a 
very steep, winding, mu narrow mouu'ain 
road and that O'Connell was going to drive 
down that road. Nevertheless, Sager con­
tinued to serve O ’Connell alcoholic drinks

A Irw in  (1800) 183 Cal.App.2d 70S. 7». 
0 Cal.Kptr. H77; 3 W ilk in , Cal.11* 
redure, Appeal, J 10.) After tlir nottnr 
of upiirnl wa* filed , the tria l court r»- 
trre il mi order di«miH«ing t lir  nctioo a* 
to drfendiint Sager. Since no prejudice 
would accrue to defendant Sager. »» 
treat the lint ire of appeul an applying •• 
the order di*miK*iiig the aetlon. (8** 
Vltiert v. Merger (I1HMI) t i l  Cal.2d 
(IS (ill. 4N Cal.Kp tr. 8X0, lit* l\2d X«: 
Hvola v. Wendt Conatruelion Co. (IMM 
IAS ('al.App.2d HAS, tttSO (Mil. 323 IV3J 
IAS.) I l l  addition we treat the 
a* lu llin g  been tiled nfter tlir entry 
the order of iiimiioooiI in nccurdam* 
ru le 2 (c) of the California Hub* ^  

Court, t .ire  W ind.o r M ill* v. U»rd 
Smith, Inc. (MKIII) ! Cal.App2d XJA

Cruller v. Si liutv.hnnk (1808) (IS Cal.2d 
1(12, 1(15, (15 Cal.Kp tr. 21*7, <30 l ’.2d 2117; 
ItoNenfiehl v. Malcolm (ltHI7) 0A Cal.2d 
AAI), Atilt, 55 C a l.ltp tr. 505. 421 K.2d
01(7; Stanton v. Ih im kr (1800) t i l Cal. 
2d m il. 201, in Cal.Kptr. 380, I I I  P.2d 
ION; S tign ll v. C ity of T a ft (1062) AN 
Cal.2d 505, 507 AOS. 2A Cal.Kptr. 111. 
375 l*.2d 288.
1 ' la l i i l i f f ‘a notice of appeal *tate« that 
Ihe appeal i* from the order niinlaiaing 
the demurrer w ithout leave to amend
mid from the order grunting the motiou
to strike, hotli of which me nonappeal
aide order*. (Duar v. Yellow Cah Co. 
(11N17) 07 Cal.2d 0tl5, 088, 02 Cal.Kptr. 
724, 433 I ’.2d 732; I.m ine v. Je*«np 
( 18A7) IN Cal.2d t i l l .  ( I l l ,  311 I '.2d N; 
Henry v. Law Kirin of I f i l ly r r , Crake,
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I'ntil fa ir ly recently, it was uniform ly 
hflil that an action could net be maintained 
j t  common law against the vendor of alco­
holic beverages for furnish ing such bever­
age s  to a customer who, as a result of 

> heioff I intoxicated, in ju red himself or a 
third person.3 (Coll ier v. Stamatis (1945) 
A3 Ariz. 285, 162 P.2d 125; I low le t t v. 
Poglio (1949) 402 III. 311, 8.1 N.E.2d 708; 
State for L'sc o f Joyce v. Hatfie ld (1951) 
197 Mil. 249, 78 A.2d 754; Sciltel v. l.eacb 
(19.19) 23.1 Wis. 66, 288 N.W. 774; see 45 
Atn.Jur.2d, Intoxicating Liquors, § 553; 48 
C.J.S. Intoxicating Liquors § 4.10; Joyce 
on Intoxicating Liquors, § 421; Comment, 
Dramshop Liability-—A Judic ia l Response 
(I960) 57 Cal.L .Rt/. 995, 1000-1001;
Annot. 1.10 A.L.R. 357.) The rationale for 
the common law rule was that the con­
sumption and not the sale o f liquor was the 
proximate cause o f in ju r ies sustained as a 
result o f intoxication. (See, Pratt v. Daly 

y  (1940 ) 55 Ariz. 535, 5.18, 104 P.2d 147; 45 
Am.Jur.2d, Intoxicating Liquors, tj 553.) 
“The rule was based on the obvious fact 
that one cannot be intoxicated by reason 
of liquor furnished him i f he does not 
drink it." (Nolan v. Morelli ( 1967) 154 
Conn. 432, 226 A.2d 383; 45 Atn.Jur.2d, I n ­
toxicating Liquors, supra, ut p. 853; sec 
King v. I lenk ic  (1886) 80 Ala. 505, 511 ; 
Pratt v. Daly, supra, 55 Ariz . 535, at p. 538, 
104 P.2d 147.) The common law rule has 
been substantially abrogated in many states 
by statutes which specifical ly impose civ i l 
liability upon a furnisher o f intoxicating

liquor under specified circumstances. (Sec 
Comment, 57 Cal.L .Rev. 995, 996, fn. 6, 
listing the 20 states that have such s tat­
utes.) California , however, has not en­
acted sim ilar legislation.

The common law doctrine that the fu r ­
nishing o f alcoholic beverages is not the 
proximate cause o f in ju r ies resu lt ing from 
intoxication was first mentioned in this 
state in hammers v. Pac if ic  E lec tr ic  R a i l­
way Company (1921) 186 Cal. 379, 199 P.
523. In that case the defendant railroad 
ejected the p la in tiff , a passenger who was 
unable to find his fare, from one o f  its 
trains while the p la in t i f f was quite helpless 
from intoxication and mental defic iency.
The p la in t i f f , who apparently had been 
struck by a train, was discovered more than 
six hours later, ly ing badly maimed on an­
other set of ra ilroad tracks some three 
quarters o f a mile from the point where he 
had been ejected from the defendant’s 
train. The court held that thc|defendant's !'.«> 
action in e jecting the p la in t i f f  from its 
train was not the proximate cause o f  t’ c 
in ju r ies sustained thereafter. In dictum 
the court stated that "The sale o f whiskey 
to the p la in t i f f would come nearer lieing a 
proximate cause of the in ju ry  than the 
ejection front the ra i lway train. ♦ • •
IY  Jet it has been un ifo rm ly held, in the 
absence o f statute to the contrary, that the 
sale of intoxicating liquor is not the proxi­
mate cause o f in ju r ie s  subsequently re­
ceived by the purchaser because o f his in­
toxication. Joyce on In tox ica ting Liquors,

330, 77 Cal.Kptr. .‘tl)t>; Levy v. lle llum r 
Enterprise* (ItHiti) ‘J i t  ('ill.App,2 il tiNli, 
•Wn. fn. I . SO t'n l.Itp tr. 842; Kvoln v. 
Wendt ('D im inution Co..  mi pm. IftH Cal. 
App.2.1 ut pp. OOO-Ott, 323 IVJii 158 >

T Several exceptions linve Is-eii created to 
this general rule. T ims, it bus heel, held 
dun n K|Hiuite cun ninintiiin nn ni'tiun for 
loss of consortium against u distributor 
“f n lndio lic beverage* who sells intoxi­
cants to his or tier Npouse, knowing thut 
the hitter lucks control over his o r  her 
consumption of intoxii'iints ( I'r iltt v. 
Daly (1IMOI .Vi Arix. 535, KM P.2d 
H7), or ufter repented warnings Out to 
furnish alcoholic beverages to such spouse

(Swanson v. Hull (11)40) 07 M.l> M 
21X1 N.W. 482). It Inis ulso bee,. ,. , 
t hut un nut ion can be maintained for 
death or in ju rie s Hustnined hy u customer 
who bus been induced to drink alcoholic 
beverages when Ills ‘'mental fa in  I ties 
|were| suspended hy intoxication." (Me 
Cue v. K lein (1HKU) 01) Tex. 108; Ibuch 
v. Jackson (11)114) 148 Or. 02. 3ft !'.2d 
0 i..)  In addition it wus held thnl u 
muster could bring un action against n 
lierson who sold litpior to a slave with 
out the muster's consent. (Skinner v. 
Hughes (!8ftO) 13 Mo. 440; llu rr iso u  
V.  Kerkley ( 1H-I7) 32 8 .C.L. (1 Strob.) 
525.1
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§ 421; Cruse v. Aden. 127 111. 231, 234, 
[20 N .E . 73, 3 L.R .A . 327]." (186 Cal. 
at p. 384, 199 P. at p. 525.)

The dictum in Lammers was relied upon 
in Hitson v. Dwyer (1943) 61 Cal.App2d 
803, 143 P.2d 952. There the p la in t i f f  a l­
leged that while obviously intoxicated and 
sitt ing on a movable stool at the defend­
ant’s bar, he was served alcoholic bever­
ages in violation of section 1 ’  o i the A lco­
holic Beverage Control Act. (Now Bus. 
& Prof.Code, § 25602.) ih e  p la in t i f f  
claimed that as a result o f the wrongfu l 
sale o f intoxicants, he fe l l from the stool; 
that the defendants negligently dragged 
him from his position on the f loor; and 
that the fa l l or the dragg ing or both, 
caused him to su f fe r  var ious liodily in­
juries . The court re jected the p la in tif f 's 
contention that the defendants’ violation of 
the Alcoholic Beverage Control Act con­
stituted negligence per sc. The court rea­
soned that the statute was not enacted for 
the purpose of protecting an obviously in ­
toxicated person who had been served a l ­
coholic beverages tn vio la t ion of its pro­
visions. Moreover, the court stated that 
violation of the act could not result in l ia ­
bil ity since "the proximate cause [o f  in­
ju ry  result ing from in tox ica tion ] is not 
the wrongfu l sale o f the liquor but the 
drinking of the liquor so purchased." (61 
Cal.App.2d at p. 809, 143 P.2d at p. 955.)

Thereafter, in F leckncr v. Dionne (1949) 
94 Cal.App.2d 246, 210 P.2d 530, the court 
a ff irmed a judgment for the defendant 
tavern keeper in an action I y a person who 
had been in ju red in an automobile accident 
caused by a minor who had purchased a l ­
coholic beverages in the defendant's es­
tablishment. The complaint a lleged that the 
defendant knew that the purchaser was a 
minor; that the defendant sold liquor to die 
minor "while be was already under the 
severe influence of in tox icating l iquors;" 
that the defendant knew that the minor had 
an automobile on the premises which lie 
was going to d r ive ; and that defendant 
knew that the d r iv ing  o f  the car by the 
minor while intoxicated would result in

harm to others on the highway. The trial 
court sustained a demurrer and entered 
judgment for the defendant. In  a ff irm ing 
the judgment, the court relied upon the 
dictum in Lammers, the decision in Hitson, 
and various out-of-state decisions.

F ina lly , in Cole v. Rush (1955) 45 Cal.2d 
345, 289 P.2d 450, |this court held that the j
w ife  and children of a customer who died 
as the result of in jur ies sustained in a bar­
room brawl could not maintain a wrongful 
death action against the owners o f a tavern 
for furnish ing intoxicating liquor to the de­
cedent. The complaint alleged that the 
decedent had patronized the defendants'. 1tavern on numerous occasions; that the 
decedent was well-known to the defend- 
a n t s ; and that the defendants knew that the 
decedent was "normally of quiet demeanor 
but that when * * * intoxicated he be­
came belligerent, pugnacious and quarrel­
some." The complaint further alleged that 
the p la in t i f f widow on numerous occasions 
had requested that the defendants not sell 
the decedent su ff ic ient liquor to allow him 
tf become intoxicated; that the defendants 
furnished the decedent with liquor until 
and a fter he became intoxicated; and that 
as a result o f being intoxicated, the decedent 
became belligerent, engaged in a brawl, and 
died from in juries sustained in a fall during ; 
the fight. In ru ling that the complaint 
failed to state a cause o f action, the court 
noted the exist ing common law rule and 
discussed the decisions in l.a imners, Hitson, 
and Fleckner. It concluded that "as to a 
competent person it is the voluntary con­
sumption, not the sale or g if t , of intoxicat- 

g liquor which is the proximate cause ol 
in ju ry  from its use." (Cole v. Rusk, 
supra, 45 Cal 2d at p. 356, 289 I’.2d at b 
457.) The court also held that the plain­
t i f f s  were barred from recovery under the 
wrongfu l death act by the decedent's cwv  ̂
tr ibutory negligence 111 voluntarily cornic­
ing the liquor furnished by the defend**** 
and stated that any change 111 the corns** 
law  rule concerning a tavern keeper s 
b il i ty  under such circumstances shoe-1 ^ 
made 1>) the leg is la tu re .

i
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supra, 269 F.2d 322, and Rappaport v. 
Nichols, supra, 31 N.J. 188, 156 A.2d 1. 
In  W aynick  the p la in t i f fs , residents of 
Michigan, brought an action for personal 
in ju r ies against three I l l ino is tavern keepers 
for se ll ing liquor to two I l l ino is residents 
who drove an automobile into Michigan 
and there collided with a vehicle in which 
the p la in t i f fs  wcr riding. The sale by 
each defendant was alleged to have been 
made in violation o f an I l l ino is cr iminal 
statute prohibit ing the sale of liquor to an 
intoxicated person. Although both M ich i­
gan and I l l ino is had drarn shop acts e x ­
pressly providing for civ i l l iability, the 
com ! concluded that neither applied to 
the case before it because the state courts 
had decided that the statutes did not apnl' 
e x '• i terr itor ia l ly . Nevertheless, the court 
held that the complaint stated a cause of 
action under the common law of Michigan. 
The court determined that the I l l ino is 
statute prohibit ing the sale o f  liquor to an 
intoxicated person was enacted " fo r  the 
protection of any member o f the public who 
might be in jured or damaged as a result o f 
the drunkenness to which the part icu lar sale 
o f alcoholic l iquor contributes" and that 
the statute imposed a duty upon the sellers 
o f alcoholic beverages in favor o f those 
who might be in ju red as a result o f a v io ­
lation of the statute. W ithout analyzing 
at length the question o f proximate cause, 
the court held that "under the facts appear­
ing in the complaint, the tavern keepers 
arc liable in tort for the damages and in­
ju r ies sustained by p la in t i f fs , as a prox­
imate result of the un law fu l acts o f the 
former." (269 F2d at p. 326.)

Rappaport involved a wrongfu l death 
action l>> a w idow against the operators 
o f four taverns for sell ing liquor to an 
r  loxicatcd minor who negligently kil led 
ter husband in an automobile accident. 
Although New Jersey had repealed its 
drain shop act, the New Jersey Supreme 
Court held that the action w; < permissible 
under common law negbgei princ'plcs. 
The court stated that “Where a ’avern 
keeper sells alcoholic brvcrages to a person 
who is v is ib ly  intoxicated or to a person

E Since C lc, var ious courts in other juris-
5 Actions h~ e reevaluated the common law
I ru!< that the vendor of intoxicating liquor
j  cannot be held liable for in ju r ies result ing
» from intoxication, and in particu lar the
i rule that the seller cannot be held liable
/ {or furnishing alcoholic beverages to a

customer who in ju res a th ird person. A 
i substantial number, i f  not a majority , have
1 decided that the sale o f alcoholic beverages

may be the proximate cause of such in­
juries and that liability may be imposed 

| upon the vendor in favor of the in jured
third person. (Wayn ick v. Chicago's I.ast 
Department Store (7th Cir. 1959) 269 F.2d 
122. cert, denied 362 U.S. 903, 80 S.Ct. 611, 
4 L.Fd.2d 554; Deeds v. United States 
(D.Mont.1969) 306 F.Supp. 348; I ’revatt 
v. McClennan (Fla.Dist.Ct.App.1967 ) 201 
So.2d 780; Colligan v. Cousar (1963) 38
lll.App.2d 392, 187 N.F.2d 292; E lder v. 
Fisher (1966) 247 Ind. 598, 217 N.E.2d 
W7; Pike v. George (Ky.1968) 4.14 S.W. 
2d 626; Adamian v. Three Sons, Inc. (1968) 
153 Mass. 498, 233 N.E.2d 18; Rappaport 
v. Nichols (1959) 31 N.J. 188, 156 A.2d 
I; Berkeley v. Park (Sup.Ct.1965) 47 Misc. 
2d .181, 262 N.Y.S.2d 290; Jardine v. Upper 
Darby Ia>dge No. 1973, Inc. (1*40-1) 4l3|Pa. 
626, 198 A.2d 550; Mitchell v. Ketner 
(1965) 54 Tcnn.App. 656. 3<>3 S.W.2d 755; 
cf. Davis v. Shiappacossee (F la .1963) 155 
SoJJd .165; Ramsey v. Anctil (1965) 106 
N.H. 375, 211 A.2u 900. Contra. Carr v. 
Turner (Ark.1965) 385 S.W.2d 656; Hu ll 
v. Ruud (1962) 150 Colo. 425, 374 P.2d 
251; Cowman v. Hansen (1958) 250 Iowa 
358, 92 N.W.2d 682; Meade v. Freeman 
(1969) 93 Idaho .189, 462 P.2d 54; Lee v. 
Peerless Ins. Co. (1966) 248 La. 982, 18.1 
So.2d .128; Hall v. Budaghcr l ia r  (1966) 
"6 N.M. 591, 417 P.2d 71; Hanuu v. Carson 
City Nugget. Inc (1969) 85 Nev. 99. 450 
P.2d 358; Garcia v. Hargrove (1966 ) 46 
Wis.2d 724, 176 NAV 2d 566; Parsons v. 
Jow (Wyo.l971j 480 P.2d 396; cf. No lar 
v. Morelli (1967) 154 Conn. 432, 226 A.2c

The two leading cases abrogating or 
Modifying the common law rule are Way- 
n,ck v. Chicago’s Last Depaitment Store
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he knows or should know|from the circum­
stances to be a minor, he ought to recognize 
and foresee the unreasonable risk o f harm 
to others through action of the intoxicated 
person or the minor." (31 N.J. at p. 201, 
156 A.2d at p. 8.) The court determined 
that a criminal statute and administrative 
regulations forbiddi.ig the sale o f alcoholic 
beverages to a minor or an intoxicated 
person were intended to protect members 
o f the general public and concluded that 
“ I f  the patron is a minor or is intoxicated 
when served, ♦ * * and i f  the c ircum­
stances arc such that the tavern keeper 
knows or should know that the patron is a 
minor or is intoxicated, his service to him 
may * * ♦ constitute common law
negligence.’’ ( I d . at p. 202, 156 A .2d at 
p. 9.) F ina lly , the court re jected the de­
fendants’ contention that their conduct, i f  
negligent, w. not the proximate cause of 
the in ju r ies su ffered . I t stated: “But a 
tortfeasor is generally held answerable for 
the in ju r ies which result in the ordinary 
course of events from his negligence and 
it is gene ally su f f ic ient i f  his negligent 
conduct was a substantia l factor in br ing­
ing about the in juries. [C ita t ions. ] The 
fact that there were also intervening causes 
which were foreseeable or were normal 
incidents of the risk created would not 
re lieve the tortfeasor o f liability . [C i ta ­
t ions .] O rd inar i ly  these questions of prox­
imate and intervening cause are left to the 
ju r y  for its factual d o te . :"at ion.’’ (/</. at 
p. 203, 156 A .2d at p. 9.) It was concluded 
that under the facts alleged in the com­
plaint, a ju r y  could reasonably find that the 
defendants' negligence was a substantial 
factor in hri.iging about the decedent's fatal 
in ju r ies and that the minor’s negligent 
operation of his automobile was a normal 
incident o f the r isk created by the defend­
ants, or an event which they could reason­
ably have foreseen.

[3] To the extent that the common 
law  rule o f nonliability is ba*cU on con­
cepts o f proximate cause, we are persuaded 
by the reasoning of the cases that have 
abandoned that rule. The decisions in 
those ju r isd ic t ions which have abandoned

the common law rule invoke principles of 
proximate cause sim ilar to those estab- 
lished in th is state by cases dealing with 
matters other than the furnishing 0f 
alcoholic beverages. (See Schwartz v 
Helms Bakery Limited (1967) 67 Cal2d 
232, 60 Cal.Rptr. 510, 430 P2d 68 ; Stewan 
v. Cox (1961) 55 Cal.2d 857, 863-864, 13 
Cal.Rptr. 521, 362 P.2d 345; Richardson v. 
Hamm (1955) 44 Cal.2d 772, 777, 285 P2d 
269; McEvoy v American Pool Corp 
(1948) 32 Cal.2d 295, 298-299, 195 P.2d 783 j 
Mosley v. Arden Farms (1945 ) 26 Cal2d 
213, 218, 157 P.2d 372; Stasulat v. Pacific 
Gas & Elec. Co. (1937) 8 Cal.2d 631, 637,67 
P.2d 678; Prosser, Proximate Cause in 
Ca liforn ia (1950) 38 Cal.L.Rev. 369.) 
Under these principles an actor may be 
liable i f  his negligence is a substantial fa,., 
tor in causing an in ju ry , and he is not 
relieved o f liab i l i ty because of the inter­
vening act o f a third person i f  such act 
was reasonably foreseeable at the time of 
his negligent conduct. (Stewart v. Cox, 
supra, 55 Cal.2d at pp. S63-864,|13 Cal.Rptr. J *  
521, 362 P.2d 345; Richardson v Hamm, 
supra, 44 Cal.2d at p. 777, 285 P.2d 269; 
Eads v. Marks (1952) 39 Cal.2d 807, 812,
249 P.2d 257; Benton v. Sloss (1952) 38 
Cal.2d 399, 405, 240 P.2d 575; Mosley v. 
Arden Farms, supra, 26 Cal.2d at p. 218,
157 P.2d 372; Fu lle r v. Standard Stations 
Inc. (1967) 250 Cal.App.2d 687, 691, 58 CaL 
Rptr. 792; Ewert \. Southern Cal. Gas Co. 
(1965) 237 Cal.App.2d 163, 169-173, 46 
Cal.Rptr. 631; Rest.2d Torts , §§ 302, 302A.
431, 447.) Moreover, “ I f  the likelihood 
that a third person may act in a partic­
u lar manner is the hazard or one of the 
hazards which makes the actor negligent, 
such an act whether innocent, negligent, 
intentionally tortious or criminal does not 
prevent the actor from being liable for 
harm caused thereby.” (Rest.2d Torts.
8 449; Schwartz v. Helms Bakery I imited. 
supra, 67 Cal.2d at pp. 241-242, 60 Cal 
Rp 510, 430 P.2d 68; Richardson *• 
Hamm, supra, 44 Cal.2d 772, at p. 777, 3*-' 
l\2d 269; McEvoy v. American M  
Corp., supra, 32 Cal.2U 295 at p. 299. 19?
!».2d 783.)
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|4] Insofar as proximate cause is con­
cerned, we find no basis for a distinction 
f o u n d e d  solely on the fact that the con­
sumption of an alcoholic beverage is a 
voluntary act o f ‘he consumer and is a 
jjnk in the chaii f causation from the 
furnishing of the beverage to the in ju ry 
resulting from intoxication. Under the 
shove principles o f proximate cause, it is 
clear that the .urn ish ing of an alcoholic 
beverage to an intoxicated person may be 
j  proximate cause of in ju r ies infl icted by 
that individual upon a th ird  person. I f  
such furnishing is a proximate cause, it is 
so because the consumption, result ing in ­
toxication, and injury-producing conduct 
are foreseeable intervening causes, or at 
least the injury-producing conduct is one 
of the hazards which makes such furn ish­
ing negligent.

The central question in this case, there­
fore, is not one o f proximate cause, but 
rather one o f du ty : Did defendant Sager 
owe a duty o f care to p la in t i f f or to a 
class of persons of which he is a member?

[5,6] A duty of carc, and the attend­
ant standard o f conduct required of a rea­
sonable man, may of course be found m 
a legis lative enactment which dots not 
provide for c iv i l l iability . (Sec Richards 
v. Stanley (1954) 4.1 Cal.2d 60, 6.1, 271 P.2d 
23, Routb v. Quinn (1942) 20 Cal.2d 488, 
■*°2, 172 P.2d 1; 2 W itk in , Summary of 
Cal. Law (1960) Torts , § 234.) In this 
state a presumption o f negligence arises 
from the violation of a statute which was 
enacted to protect a class o f persons of 
which the p la in t i f f  is a member against the 
type of harm which the p la in t i f f  su ffered 
as a result o f the violation of the statute. 
(Alarid v. V’anicr (1958 ) 50 Cal.2d 617, 
327 P.2d 897; Satterlee v. Orange Glenn 
School D istr ic t (1917) 29 Cal.2d 581. 177 
I’-2d 279.) The Legislature has recently 
codified this presumption with the adoption

J?, °f Evidence Code section 669; |"Thc failure 
° f a person to exercise due carc is pre­
sumed i f :  (1) He violated a statute, o rd i­
nance, or regulation of a public entity;
(2) the violation proximately caused death

or in ju ry  to person or property; (3) the 
death or in ju ry  resulted from an occur­
rence o f the nature which the statute, 
ordinance, or regulation was designed to 
prevent; and (4) the person su f fe r in g  the 
death or the in ju ry  to his person or prop­
erty was one of the c lass o f persons for 
whose protection the statute, ordinance, r 
regulation was adopted." (Subd. (a).)

[7] In the instant case a duty o f care 
is imposed upon defendant Sager hy Busi­
ness and Professions Code section 25602, 
which provides: "E ve ry  person who sells, 
furnishes, g ives, or causes to he sold, fu r ­
nished, or given away, any alcoholic bever­
age to any habitual or common drunkard 
or to any obviously intoxicated person is 
gui l ty o f a misdemeanor." Th is provision 
was enacted as part o f the Alcoholic Bcver- 
ag Control Act o f 1935 (S ta ts .1935, ch. 
3.10, § 62, at p. 1151) and was adopted for 
the purpose o f protecting members o f the 
general public from in ju r ie s to person and 
damage to property resu lt ing from the ex ­
cessive use of in toxicating liquor.

Our conclusion concerning the leg is la­
tive purpose in adopting section 25602 is 
compelled by Business and Professions 
Code section 2.3001, which states that one 
of the purposes o f the Alcoholic Bever­
age Control Act is to protect the safety 
o f the people o f this state. Moreover, our 
interpretation of section 25602 finds sup­
port in 'he decisions o f those jur isd ic t ions 
in which sim ilar statutes, and statutes pro­
hibit ing the sale o f a lcoholic beverages to 
minors, have been found to have been 
enacted for the purpose o f protecting mem­
bers of the general public against in ju r ies 
result ing from intoxication. (Sec Waynick 
v. Chicago's I-ast Department Store, supra, 
269 F.2d 322, at p. 325; Deeds v. United 
States, supra, 306 F.Supp. 348, at p. 359; 
Davis v. Shiappacossee, supra, 155 So.2d 
365, at p. 367; E lder v. I isher, supra, 247 
Ind. 598, at p. 603, 217 N.K.2d 847; Rappa- 
port v. Nichols, supra, 31 N.J. 188, at p. 202, 
156 A .2d 1.)

[*- 10 ] From the facts alleged in the 
complaint it appears that p la in t i f f  is within



the class o f persons for whose protection 
section 25602 was enacted and that the 
in jur ies he su ffered resulted from an oc­
currence that the statute was designed to 
prevent. Accordingly , i f  these two ele­
ments arc proved at tria l, and i f  it is estab­
lished that Sager violated section 25602 
and that the violation proximately caused 
plaint ff's in juries , a presumption w i l l  arise 
that Sager was negligent in furn ish ing 
alcoholic beverages to O'Connell. (Sec 
Evid.Codc, § 669.)

Defendant Sager maintains, however, 
tha’ a change in the common law rule 
governing the In. " l i ty  of a tavern keeper 

isg to an in jured thir I person is|unwarrantcd 
and that i f  there , to he a change in the 
rule, it should be made by the Legis lature , 
not by the courts. As to the f irs t part 
of his argument, defendant contends that 
imposition of c iv i l l iab i l i ty upon tavern 
keepers would not alter the extent to which 
the consumption o f intoxicants contributes 
to automobile accidents and that such l iab i l­
ity would not be an adequate deterrent to 
the un law fu l sale o f alcoholic beverages. 
Moreover, defendant asserts that the in ­
jured third person is a lready assured o f 
compensation for his in ju r ies by Vehic le 
Code sections 16000-160S J and Insura ' '<• 
Code section 11580.2. Concerning the sec­
ond part o f his argument, defendant ma in­
tains the Legislature is better equipped to 
determine whether e iv i l liabi li ty should lie 
imposed for furnish ing alcoholic beverages 
l. i an indiv idual who in ju res h imself or 
third persons. Defendant contends that 
the decision to impose liabi li ty presents 
various questions as to the scope o f  such 
liabili ty, e g ,  whether all intoxicated 
patron ought to recover for in ju r ies su s ­
tained as a result o f bis intoxication and 
whether liabil ity should lie imposed upon a 
package liquor store or a noncommercial 
furmshr. o f intoxicating liquor. Because 
of the existence o f these and other ques­
tions, defendant ;. igues that the entire 
matter o f c iv i l liabi li ty fur fu rn ish ing 
alcoholic I leverages shou ld  !>< left to the 
Legislature.

[11] Defendant’s argument that the 
question of c iv i l liability for tavern keepers 
should be le ft to fu ture legis lative action 
is fau lty in two rcsp' els. F irs t , liability 
has been denied in cases such as the one 
before us solely because of the judicially 
created rule that the furnish ing of alcoholic 
beverages is not the proximate cause of in­
ju r ie s  result ing from intoxication. As 
demonstrated, supra, this rule is patently 
unsound and totally inconsistent with the 
principles o f proximate cause established 
in other areas of negligence law. Other 
common law tort rules which were deter­
mined to he lacking in va ld ii ty  have been 
abrogated hy this court (sec Gibson v. 
Gibson (1971) 3 Ca!.3d 914, 92 Cal.Kptr.
288, 479 !\2d 648; Muskopf v. Corning 
Hospital Dist. (196.) 55 Cal.2d 211. I I  Cal 
Kptr. 89, 359 f\2d 457), and there is no 
sound reason for retaining the common law 
rule presented in th is case. Second, the 
L e i s la t u r c  has expressed its intention in 
this area with the adoption of Evidence 
Code section 669, and Business and Pro­
fessions Code section 25602. The Cali­
fornia Law Revision Commission's recom­
mendation relating to Evidence Code section 
669 states that the presumption contained in 
the section "should Ik1 c lassif ied as a pre­
sumption a ffec t ing  the burden of proof in 
o rd e r lo fu r th e r the public polit ies expressed 
in the various statutes, ord iuam es, anil reg­
u lations to to/ii h it applies," (Emphasis 
added, < a l.Law Revision Com.Rep. p. 109; 
see, Evid.Codc, § 605.) It is clear that 
Business and Professions Code section 
25602 is a statute to which this presump­
tion applies and that the policy expressed 
in the statute is lo promote the safety of 
tlie people of ( a l i fom ia  (see Ibis. A |Pro( J/  
< ode. jj 2.alOI). To accept defendant’s con­
tentious and hold that p la intiff's complaint 
does not state a cause of action would he 
lo thwart the legis la tive policies expressed 
in lioth statutes.

For ihe reasons discussed herein, wc 
ovc m i le  Cole v. Rush (1955) 45 2d 145, 
289 |*.2d 450 and Lammers v. Pacif ic 
E lectr ic Railway Comp my (1921) 186 Cal.
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Cite a*, Sup..
17‘>. 1̂ 9 P- 523 to the extent that they are 
inconsistent with this decision. To the 
jamc extent wc disapprove o f  F lcckner v. 
Dionne (1949) 94 Ca!.App.2d 246, 210 l ’.2d 
JJO and Flitson v. Dwyer (1043) 61 C'al 
App 2d 803. 113 P.2d 952.

.Motion to S trike

Plaintiff contends that the tr ia l court 
crm l in granting defendant Sager's motion 
to strike as sham that portion of the com 
plaint which alleges that O ’Connell was 
driving the automobile with the consent, 
permission, and knowledge of the other de­
fendants, that each o f the defendants was 
the agent and employee of the others, and 
t lu t each defendant was acting w ithin the 
scope o f his agency and employment. As 
mentioned previously, in support o f the mo­
tion to strike, defendant Saget submitted 
his declaration in which he stated that Ear l 
Dirks, the owner of the car dr iven by 
O'Connell, and O'Connell were not in hi 
employment on the date o f  the accident 
and that he had no ownership interest or 
any other interest in the car driven hy 
O'Connell. P la in t i f f  argu s that the 
declaration was insuffic ient to sir port the 
trial court's ru ling because it contained only 
conclusions o f law. In addition, he main­
tains that the allegations in his ver if ied 
complaint ate su f f ic ient to controvert the 
factual allegations in Sager's declaration.

y.i Cal.Kptr. tea
[ 12] From an examination o f the points 

and authorities in support o f the motion 
to strike, it is clear that the motion was 
not one for summary judgment (Code 
Civ.Proc., § 437c), but rather was a "speak­
ing motion , " 4 addressed to the "inherent 
right o f a court to str ike or dismiss a com­
plaint when it is made to appear hy 
extraneous evidence that it is sham and 
based upon false allegations." (I incoln 
v. Didak (1958) 162 Cal.App.2d 625, 631,
328 I ’. id  498, 502.) In Pianka v. State of 
Californ ia (1956) 46 Cal.2d 2118, 211, 29.1 
P.2d 458, 461, wc stated that such "noil- 
statutory speaking motions have * * *
been superseded by the procedure govern­
ing motions for summary judgment con­
tained in section 437c of the Code o f C ivil 
Pr iyedure ." Thereafter , in l.avine v. |im 
Jessup (P>57) 48 Cal.2d 611, 614, footnote 
2, 311 P.2d 8, we voiced our adherence to 
the ruling in 1’iaaka.n

Defendant relies upon Lincoln v Didak, 
supra, 162 Cal.App.2d 625, 328 P.Jil 498, m 
which Ihe court held that the Legislature, 
through the adoption o f ( ode of ( iv i l Pro 
cedure section 435* had reaf f irmed the 
inherent right of a court to strike or d is ­
miss a complaint through the use of non- 
statutory "speaking motions." In so hold­
ing, tin* court placed part icu lar emphasis 
upon the fact that the cause of action in 
P ianka arose prior to the enactment of 
section 435.

4 A N|M-nk i in; mol ion to dismiss nr strike 
Is on* v nidi is *up|M>rled by fncta nut- 
•lit* III* pleading* (l.t rticr v. Khrli. It 
(1063) 222 rol.App.2d His, 171. 36 Col 
Itptr Hal l Much fa<-t* ordinarily nr* 
**l fortli in nil iiffiilnvll nr declaration. 
IS** I.inr..In v. 1*1.Ini. auprn. Iir.’ f ’nl.
vpp.iM (fjr. at p. nan, aw p .lm 4tw,
<’iin l.ii v, Anglo <’nliforniii Nnt llnnk 
t llt tU l .74 r III.App .M 3X7. 3KX-3XM, 03 
l*.2il 372.)

1 l.avin* v. Jessup, supra. 4s  (\il2d H it, 
311 I* ’.M S. ilbl mil Involv* a "speaking 
motion" In sink* . lu  tlin t mis* III* 
tr ia l court g r a n te d  n motion to strik* 
tb* p la in tiff*  complaint as siiani b*. nmo­
lt bad sustained demurrers to four 
Idm ticn l complaints by the p la in tiff.

♦S C«i «»o —*')Vi

t» Section 436 provide*: "The defendaut, 
within tb* time r*<|iiircd In (lie summons 
to answer, either nl the tint* lie demurs 
to the Mimplaint, or without demurring, 
may **rvr mid fit* n notice of motion 
lo strike the whole or any purl of the 
complaint. Tb* notice of motion to 
strike sli.ill specify n hearing dale not 
more Ilian 16 days from tlir filing of 
suld noli*-*, plus ntiy ndditional time Hint 
Hi* defelidiint. a* muting party, is other 
wise required to give tb* plnintiff. If 
defendant serves and file* such n notice 
of motion Without demurring, his time 
lo answer the complaint ahull b* et 
tended nnd no .lefnult mny b* entered 
again*! him. ncept as provided In Sec 
lions 6x6 nnd 6sti, but the filing of 
such a notice of motion shall not ettend 
the time witlun which to demur"
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[13] The conclusions reached by the 
court in L inco ln  lack support.7 The court's 
reliance upon the fact that the cause of 
action in Pionka arose prior to the enact­
ment o f section 435 is misplaced. As men­
tioned previously, in Lavinc, supra, 48 Cal. 
2d 611, 311 P.2d 8, decided nearly two years 
a f te r  the enactment of section 435,* wc 
emphasized the continuing va lid ity o f our 

[tea decision in lP ian ka . More importantly, the 
substantive effect ascribed to section 435 
by the L inco ln  dec sion is inconsistent with 
the section’s legis lative history, which indi­
cates that the sect on was added to the 
Code of C iv il Procedure merely to make 
the motion to strike a pleading and to 
establish procedures governing its use.* 
W c  therefore disapprove of the decision in 
L inco ln  and trv»l the motion to strike in 
the instant case as a motion for summary 
judgment .1*

7. The court'll renaoning him la . . .  rriti- 
eisrd im being of "doubtful vn lid ity" (2 
Chii.lln.orn, (Sroasmnn A vnn A Inly tic. 
f n l ,  I ’lrnding, i  lt<J3 nt |>. #51; cf. 3 
W ith in , Cnl. Procedure (2.1 cd. 11171)
1 856 nt p. 2459 (ilclmtnlilc renaoning).)
The overt* helming innjority of the rr- 
INirted Court of A|I|M'||I deeiaiona follow 
our deriaion in I'iaida nml trcnt n 
apenkil.g motion to diatniaa or atrike n 
eoui|ilnlnt tin n motion (or aiimmnry 
juilKinent. (S e e  lloaking v. S|inrtnn 
I'm pertle . Inc. (11X101 275 Cnl.App 2d 
152. 154 150, 71) Cnl.lt|.lr, *93; Trio- 
dyne, Inc. v. 8 li|ierior Court (1W10) 240 
Cnl A|.i.2il 530, 542 513. 4t) C n lltp tr . 
717; Auberry Union School OUtrict v. 
R a fferty  (1004) 220 C n l.A ppa i 599. 003,
3S Cal.Rptr, 223; la rn a r v. P l rll. h, nu- 
pra, 222 Cal.App.2d 171 172. 35 Cnl Itp tr . 
10(1; Vnllejo V, .Mnnteln-lln Sewer Co. 
(1902) 200 Cnl.App 2.1 721, 720-780, 20 
Cn l.Itp tr. 447; Cnllnhnn v, Chntntiorlh 
Park, Ini'. (IINI2I 204 Cnl App 2d 507.
22 Ca l.R p tr. (KM; hut h e r .  Eat M r of 
Emery (I1KI2) I OH Cal. App 2d 22, IN 
C n lltp tr . NO- l.lucoln v. Iiidnk . auprn.) 
pexp itr our titling in Point it. our reiterii 
lion of the ru ling i ll l.aiinr, nupra. 4N 
Cal 2d nt p. 014. fn 2, 311 I* 2d 8. 
nml the vitrli.ua .lecialoim of the Court* 
of Appeal follow it lg  11, u se  two euaea, 
W ilk in  re|a.rta t hail Ihe ime of non- 
atntutory aprnking motion* |>crrl*t». (3 
W itk in , op cit. «>iprn, | *50, nt p. 2150.)

8. Ing ia lu tlon m ar lin g  arction 435 wa« 
aigncd by the Clovernor on June 20, 1!*56,

[14] Tested by the principles govern­
ing summary judgments, p la in t i f f ’s argu­
ments prove to be without merit. We do 
not find Sager’s statements that his code­
fendants were “not in his employment on 
the date of the accident” and that he had 
no “ownership interest" or “any other 
interest” in the vehicle involved to be mere 
conclusions o f law. In  addition, pla intiff 
cannot rely upon the allegations of his 
ver if ied complaint to controvert the state­
ments in defendant’s declaration. (See 
Coyne v. Krempelo (1950) 36 Cal.2d 257, 
263, 223 P.2d 244; 2 W itk in , Cal. Proce­
dure, § 78, p. 1715.)

[ 1 5 ]  Nevertheless, defendant’s declara­
tion is insu ff ic ient to warrant summary 
judgment. The standards for determining 
when summary judgment should be 
granted were reiterated by this court in 
Stationers Corp. v. Dun & Bradstrect, In c

nnd took effect September 7, 1955,
(S till* .1955, eh. 1452. nt p. 2(139.) 
Lav,nr, nuprn. 4N Cnl.2.1 (111. 311 I».2d 
M. w.m tlet'itlcil Mny 2N, 11X17. Allium*!, 
there in nothin* In imlicnte when the 
CHUM, of netion nn.ae, the or.ler granting 
the motion to atrike wn» entrre.l in the 
cmirt'a m il..ilea November 10. 1955. (48
C*|.2it t i l l ,  nt p. (113, 311 l*.2d 8.)

9. The Semite In terim  Judiciary Committee 
l(e|H.rt dealing with aection 435 atatrn;
"A aecoml chnliKc by the nienmre |S.II. 
NI5) ia to mnke n motion to atrike auf- 
fle ie iit na n pleading nml Ml nt ;>earnnof. 
to preveut defau lt. Such u in .Intl. how 
ever, m in i lie noticril for prompt hearing.
(See J 585, in purticular.) Oden ■ 
complnint nr eroaa complaint nllrgr* 
acnmliili.u* or other irrelevnnt mattrr 
which ahi.iilil la1 e lim iliilte il la'fore the 
litigant ia •nmpi'llcil l>. llltawer. At pre* 
en l. It I* necennnry to file n ilemurrrr 
with the motion to atrike. even though 
the demurrer ia not pres art. Thr 
change*. linuever, do not extend the lime 
lo demur. (| 585.) Only thr t.inr U> 
answer would In* extended. Thu*, a 
litiizr.nt could not firat file a motion to 
atrike, and then, if (hill In* denied, file a 
demurrer." (3d I'to*,Rep. tit |».

10 Since our deelnlon in /’.un i a, ac*tie*
437c »f Ihe Code of C ivil I'rnccdorv 
hna been amended lo  provide for partial 
altli.innry judgment where it i* *!»«»•• 
tl.nt n good cnuae of ncll'U dor* not »»w* 
n« to putt o f n p la in tiff’* claim . (Slat*
1005, eh. 102. p  1120.)
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(1965 ) 6? Ca1.2d 412, 417, 42 Cal.Rptr. 449, 
452. 39S P.?d 785,-788: "Summary ju d g ­
ment is proper only i f  the a f f id a v i t s  in 
support of the moving parly would he s u f f i ­
cient to sustain a judgment in his favor and 
his opponent docs not by a f f id a v i t  show 
such facts as may be deemed by the judge 
hearing the motion su ff ic ien t to present 
j  triable issue.” In the instant case pla in­
tiff did not fi le a countcra f f idav it or 
declaration. Nevertheless, the fa i lure o f an 
opposing party to fi le such documents does 
not relieve the moving party o f the burden 
of establishing the evidentiary facts o f 
every element necessary ta entitle him to a 
judgment. (Brewer v. Reliable Automotive 
Company (1966) 240 Cal.App.2d 17.4, 175, 
49 CajjRptr. 498; American Society of 
Composers, Authors & Publishers v. Su ­
perior Court (1962) 207 Cal.App.2d 676, 
6K7, 24 Cal Rptr. 772; House v. I.a la 
(I960) 180 Cal.App.2d 412, 416, 4 Cal.Rptr. 
366; see, dc F.chcgurcn v. de Echegurcn 
(1962) 210 Cal.App.2<l 141. 148-149, 26 
Cal.Rptr. 562 , 2 W itk in , Cal Procedure 
(1967 Supp.) § 78, p. 626.) [)efendant, 
through the f i l ing o f his declaration, has 
failed to discharge this burden.

(16] P la in t i f f 's allegations that O ’Con­
nell was Sager’s agent and employee at 
the time of the accident and that O'Connell 
was driving the automobile with the con­
sent, permission, and knowledge o f Sagei 
sought to impose liabi li ty upon Sager under 
the doctrine of respondtat superior and 
uridrr the imputed negligence provisions 
of the Vehicle Code. (Veh.Code, !} 17150 
et seq ) Defendant's declaration is in su f f i ­
cient to warrant the grant ing of summary 
judgment as to a cause of action based on 
the former theory since O'Connell might 
have been acting within the scope of .n 
agency relationship at the time of the 
accident even though he was not in Sager's 
employment. (Cf. F lores v. Brown (1952) 
39 Cal,2d 622, 248 P.2d 922; Souza v. Corn 
(1943) 22 Cal.2d 54. 139 P.2d 645.) Nor 
'* the declaration su f f ic ien t to warrant 
nummary judgment under the imputed 
negligence provisions o f the Vehicle Code 
rince a person may be subject to liability

under those provisions even though he has 
no proprietary interest in a vehicle (see 
Veh.Code, § 17154 (negligence o f operator 
imputed to ba i lee) ; F r icdcntha l, Imputed 
Contributory Negligence (1964) 17 Stan.I.. 
Rev. 55, 56.) According ly , defendant’s 
declaration is in su ff ic ien t to support the 
granting o f summary judgment as to a 
cause o f action based upon either of these 
theories of liabil ity.

The judgment of dism issa l is reversed.

McCOMB, P ETER S , TO B K IN E R , 
MOSK. BUKKK and S U L L IV A N , JJ., 
concur.

48tl PAM 111,'t 
5 Cnl.."PI 1!'J9 

JJGENERAL MOTORS CORPORATION, 
Plaintiff and Appellant, 

v.
CITY OF LOS ANGELES, Defendant 

and Respondent.
L. A. 29762, 29763.

Supreme Court of Cnllforiiln,
In Itnnk.

June 2H, 1971.
Keheiirlng Denied July US, 1971

Actions l y  automobile manufacturer 
against city for re fund o f business pr iv i­
lege license taxes paid. The Superior 
Court, Los Angeles County, Roliert W . 
Kenny, J., entered summary judgments in 
favor o f city and manufacturer appealed. 
The Supreme Court, Su l l ivan , J., held that 
imposition o f business priv i lege tax with 
respect to gross receipts from sales o f an 
tomobiles assembled w ith in city and shipped 
to dealers outside city pursuant to orders 
placed at m-city or out-of-city zone off ices 
did not result in taxat ion of sign if icant 
extraterr itor ia l va lues on theory that au ­
tomobiles were not "wholly  manufactured" 
w ithin city, hut the inclusion of unappor- 
turned gross receipts from sales of automo­
biles assembled outside city and shipped to
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(Ferguson v. Keays (1971) 4 Cal.3d 649, 654, 
94 Cal.Rptr. 398, 484 P.2d 70), th is holding 
in the majority opinion and in G ilbert, su ­
pra, should not stand.

I ,

577 P.2d 669 
21 Cal.3d 144 

H « « | James S tewart COULTER  et
al. . Pet it ioners ,

v.
The SUPER IO R  COURT OF SAN 

MATEO COUNTY, Respondent;

SCHWARTZ & REYNOLDS & CO. et 
al., Real Part ies in In te res t .

S.F. 23667.
Supreme Court o f  California,

In Hank.
April 26. 1978.

Passenger who was in ju red in automo­
bile accident brought action against owner 
and manager o f apartment complex in 
which the motorist had consumed intoxicat­
ing liquors prior to the accident. The de­
fendant's demurrers were susta ined and the 
passenger sought mandamus. The Su­
preme Court, Richardson, J., held that: (1) 
under lioth the Business and Professions 
Code and eomrnon-law principles, a siKiial 
host who furnishes a lcoholic_bcvi:raeos to 
an obviously intoxicated liorson. under c ir ­
cumstances w hieh created reasonably fore- 
seeanie risx oi harm to others, may lie held 
legally accountable to those th ird persons 
w lio were in ju red when that harm occurs, 
and (2 ) count or complaint which merely 
alleged that the apartment owners perm it­
ted the motorist to dr ink on the premises 
ami that the apartment manager, in ..orne 
unsjH'cified manner, a ided and encouraged 
the motorist to drink to excess did not set 
forth a basis for imjiosing liabi l i ty .

Writ issued.

Mosk, J., concurred and fi led an opinion 
in which Bird, C. J., concurred.

Newman, J., concurred in part and dis­
sented in part.

Clark, J., dissented in part.

1. Mandamus c=39
Mandamus was available to review or­

ders susta in ing demurrers w ithout leave to 
amend where tr ia l would be required on 
remain ing causes of action and granted 
mandamus might prevent a needless and 
expensive trial followed by reversal and 
retria l . (Per Richardson, J., w ith  two Jus­
tices concurring, two Justices concurring 
specially and one Justice concurring in 
part.)
2. In tox ica t ing  Liquors <̂ >299

A social host who furnishes alcoholic 
(leverages to an obviously intoxicated per­
son under circumstances which create a rea­
sonably foreseeable risk o f harm to others 
may lie held legally accountable to those 
th ird persons who arc injured when that 
harm occurs. (Per Richardson, J., with two 
Justices concurring, two Justices concurring 
sfiecially, and one Justice concurring in 
part.) West's Ann.Bus. & Prof.Code, 
$ 25602.

3. Neg ligence «=59
A person s liable for the foreseeable 

in juries caused by his fa i lure to exercise 
reasonable care. (Per Richardson, J., with 
two Justices concurring, two Justices c. n- 
curring s|iecially, and one Justice concur­
ring in part.)
4. Negligence 136(2)

The existence of a du ty  o f reasonable 
enre is primari ly a question of law and is 
dependent upon a v triety of relevant fac­
tors, of w hich foreset abi l i ty of the risk is a 
primary consideration (Per Richardson, J.. 
w ith two Justices con urring, two Justices 
concurring specially, and one Justice con­
curring in part )
5. In tox ica t ing  Liquors ê -2X8

Service of alcoholic leve rages to an 
obviously intoxicated jierson by one who
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knows that the intoxicated person intends 
to drive a motor vehicle creates a reason­
ably foreseeable risk o f in ju ry to those on 
the highway; one who serves alcoholic bev­
erages under such circumstances fa i ls  to 
exercise reasonable care. (Per Richardson, 
J., with two Justices concurring, two Jus­
tices concurring specially , and one Justice 
concurring in part.)
6. I lox ica t ing L iquors

The term "obviously intoxicated” is not 
too broad or sub jec t ive  to serve as a sa t is­
factory measure for imposition of c iv i l l ia­
bility on one who serves intoxicating liquors 
to a person who is obviously intoxicated and 
who later in jured a th ird party; the use of 
intoxicating liquors by the average person 
in such quant ity  as to produce intoxication 
causes many commonly known outward 
manifestations which are “plain” and "easi­
ly seen or discovered;" i f  those manifesta­
tions exist and the se ller st i l l serves a cus­
tomer, he has violated the law whether 
because o f his fa i lure to observe wha t is 
plain and easily seen or discovered or be­
cause, having observed, he ignored that 
which was apparent. (Per Richardson, J., 
with two Justices concurring, two Justices 
concurring specially, and one Justice con­
curring in part.)

See publication Words and Phrases 
for other judicia l constructions and 
definitions.

7. In tox ica t ing  L iquors <*=>.'106
Complaint which alleged that owners 

of apartment permitted motorist to drink 
on their premises and that the apartment 
manager, in some unspecified manner, "a id ­
ed, abetted, partic ipated and encouraged" 
the motorist to drink to excess d id not 
assert that the owner or manager or their 
agents actua l ly  furnished liquor to the mo­
torist and thus did not provide a basis for 
imposition of l iab i l i ty  on the owner or man­
ager for in juries received by a passenger 
riding with the motorist fo llowing his con­
sumption of liquor on the apartment prem- 
ises, (Per Richardson, J., with two Justices 
concurring, two Justices concurring special­
ly. and one Justice concurring in part.) 
West's Ann.Bus. & Prof.Code, § 25602.

8. In to x ica t in g  L iquo rs <t=306
Complaint which a lleged only that mo­

torist consumed large amounts o f alcoholic 
beverages in recreation room in apartment 
complex and tha t the apartment owners 
permitted the motorist to dr ink on the 
premises and tha t the apartment manager 
somehow aided ami encouraged the motor­
ist to dr ink to excess did not provide any 
basis for f ind ing tha t the owners or the 
manager had any special relationship with 
either the motorist or with a passenger in 
his automobile so that l iab i l i ty  for injuries 
received by the passenger in an automobile 
collision a f te r  the motorist consumed the 
alcohol could not be imposed upon the man­
ager or the owners on the basis o f their 
fa i lu re to control the conduct o f  the motor­
ist. (Per Richardson, J., with two Justices 
concurring, two Justices concurring special­
ly, and one Justice concurring in part.)

Dahl, Hefner, Stark & Murois, C. Afton 
Moore, I I I ,  Sacramento, and Judy  R. Cam­
pos, Davis, for petit ioners.

No appearance for respondent.
Thornton, Taylor & Dow ns and Jerome F. 

Downs, San Francisco, for real parties in 
interest.

JLR ICHARDSON, Justice.
We consider whether the noncommercial 

suppliers o f alcoholic le ve rage s  may be l ia ­
ble to th ird persons in ju red by reason o f the 
intoxication of the consumer o f those bever­
ages. We w i l l conclude that a social host 
who furnishes alcoholic beverages to an ob­
viously intoxicated person, under circum­
stances which create a reasonably foreseea­
ble risk o f harm to others, may be held 
lega l ly  accountable to those th ird persons 
who are in jured when that harm occurs. 
We examine the pleading posture o f the 
case, trace the evolution of c iv i l liability 
imposed on those who furnish intoxicating 
liquors, a. d discuss the reasons for our 
adoption of the foregoing principle.

In the f i r s t cause o f  action o f his com­
plaint, p la in t i f f  James Coulter alleged that
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be was injured when the car in which he 
was rid ing as a passenger collided w ith 
roadway abutments in San Mateo County. 
James’ wife , p la in t i f f  Deborah Coulter, 
jo ined in the action w ith  her husband, 
claiming, as damages, the loss of consortium 
w'ith James, and the va lue of nursing se rv ­
ices furnished to him. I t  is alleged tha t at 

l >it the j t ime of the accident, the car was being 
driven by Janice W il l iams, whose intoxica­
tion caused both the a ccden t and James’ 
injuries.

P la in t i f fs  fu r the r alleged that before the 
accident defendant Schwartz & Reynolds & 
Co., the owner and oj>erator o f an apart­
ment complex in Foster City, San Mateo 
County, and defendant Monte Montgomery, 
the apartment manager, negligent ly and 
carelessly served to Wil l iams, in a recrea­
tion room in the complex, “extremely la rge 
quantit ies" of alcoholic leve rages ; that de­
fendants knew or should have known that 
W il l iams was becoming “excessively in tox i­
cated"; that defendants knew or should 
have known th a t W il l iams “customari ly 
drank to excess” and was "incapable of 
exercising the same degree of volit ional 
control over her consumption o f  alcoholic 
beverages as the average reasonable per­
son"; that defendants knew that W il l iams 
intended to dr ive a motor vehicle fo llowing 
her consumption of the alcoholic I leverages 
furnished by defendants; and tha t defend- ■ 
ants knew or should have known that their 
conduct would eX|>ose th ird |>ersons such as 
p la in t i f fs to "foreseeable serious risk of 
harm."

The second cause of action, substan t ia l ly  
identical to the first, om itted the allegation 
that the defendants ac tua l ly  “ furn ished" 
W il l iams with alcoholic beverages, but 
charged that defendant Schwartz & Reyn­
olds & C<i. "perm it ted" W il l iams to he 
served alcoholic beverages on their premis­
es, anil that defendant Montgomery had 
"aided, a llotted, partic ipated [in) and en­
couraged" W il l iams to dr ink to excess. The 
third and fourth causes o f action are not at 
issue herein.

11 ] Defendants’ demurrers to the f irs t 
and second causes of action were sustained

w ithout leave to amend. P la in t i f fs  seek 
mandate from us to compel the tr ia l court 
to overru le the demurrers and proceed to 
tr ia l on a l l causes of action. While we have 
genera l ly  been re luctant to extend extraor­
d inary re l ie f at the pleading stage (Babb v. 
Suf>erior Court (1971), 3 Cal.3d 841. 851, 92 
Cal.Rptr. 179, 479 P.2d 379; Oceanside Un­
ion School D ist. v. Superior Court (1962), 58 
Cal.2d 180,185, fn. 4, 23 Cal.Rptr. 375, fn. 4,
373 P.2d 439, fn. 4), we have said that 
mandamus w il l lie when i t  appears that the 
tr ia l court has deprived a party of an oppor­
tun i ty  to plead his cause of action or de­
fense, and when that extraord inary relief 
may prevent a needless and expensive trial 
and reversal (Holtz v. Superior Court (1970)
3 Cal.3d 296, 301, fn. 4, 90 Cal.Rptr. 345, fn.
4, 475 P.2d 441, fn. 4). In the matter before 
us mandamus is available as a remedy and 
we inquire into the propriety o f the trial 
court ’s ru ling.
I Before 1971, California case law  had uni- |lo 

fo-mly held that one who furnished alcohol­
ic l ieverages to another person was not lia­
ble for d am ag is  resu lt ing from the la ttc r ’s 
intoxication. (E. g., Cole v. Rush (1955), 45 
Cal.2d 345, 289 P.2d 450.) Our courts rea­
soned th a t " i t  is th' voluntary consumption, 
not the sale or g d i ,  o f intoxicating liquor 
which is the proximate cause of in jury from 
its use . ." (Id., a t p. 356, 289 P.2d
a t p. 457.) I n  Vesely v. Suffer (1971), 5  

Cal.3d 153, 95 Cal.Rptr. 623, 486 P.2d 151, 
however, we reconsidered our earl ier [wsi- 
tion and concluded that, as to commercial 
vendors, l iab i l i ty  would l>e imjaised in ap­
propriate cases for in juries occasioned to 
th ird parties by the consumer of liquor, 
Exam in ing more closely the proximate 
cause issue, we concluded in Vesely that 
" ( IJt is c lear that the furnish ing of an alco­
holic beverage to an intoxicated person may 
Ik? a proximate cause o f isijuHes inflicted by 
that indiv idual upon a third person. I f  such 
furn ish ing is a proximate cause, it is so 
because the consumption, result ing intoxi­
cation, and injury-producing conduct art 
foreseeable intervening causes, or at least 
the injury-producing conduct is one of the 
hazards which makes such furnishing nt gli-
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g nt.” ( Id ., at p. 164, 95 Cal.Rptr. at p. 631, 
486 P.2d a t p 159.)

Moreover, in Vesely we declared that the 
tavcrn-owner defendant owed a duty  of 
reasonable care to members o f the public by 
reason of a provision of the Business and 
Professions Code (all sta tu tory references 
are to tha t code unless otherwise cited). 
We expla ined that because section 25602 
was enacted to protect members o f the gen­
eral public from in juries to person and (lam- 
age to property resu lt ing from the exces­
sive use o f intoxicating liquor, a presump­
tion of negligence arises whenever its provi­
sions are violated. (5 Cal.3d at pp. 164 165, 
95 Cal.Rptr. 623, 486 P.2d 151; see Evid. 
Code, § 669.)

In Vesely, we further expressly reserved 
the question "whether a noncommercial 
furnisher o f alcoholic beverages may In* 
subject to civ i l l iab i l i ty under section 25602 
. . . ." (5 Cal 3d at p. 157, 95 Cal.Rptr.
at p. 625, 486 P.2d a t p. 153.) That question 
is now liefore us and, ulthough defendants 
herein urge us to confine application of the 
Vesely rule to commercial vendors, we set1 
no reasonable or logical basis for doing s. 
As wil l appear, section 25602 is not limited 
by its terms to persons who furnish liquor 
to others for profit. Furthermore, well es­
tablished general negligence principles lead 
us to conclude, independently o f statu te , 
that a social host or other noncommercial 
provider o f alcoholic (leverages owes to the 
general public a du ty  to refuse ti furnish 
such (leverages to an obviously intoxicated 
person if, under the circumstances, such 
person thereby constitutes a reasonably 

JiM _| foreseeable danger or risk of in ju ry to third 
persons. We examine more closely the s ta t­
utory and common law bases for our conclu­
sion.

1. Business nm l Professions Code Sec­
tion 25602

12) Section 25602 provides, that "E ve ry  
person who sells, furnishes, g ives, or causes 
to lie sold, furnished, or given away, any 
alcoholic beverage to any obvi­
ously intoxicated person is gu i l ty  o f a mis­
demeanor " ( ita l ics added.) Referring as

it does to "every person," the section on its 
face appears to apply to both commercial 
and noncommercial suppliers of alcoholic 
beverages. Although it might lie urged 
that the placement o f section 25602 in the 
Business and Professions Code suggests a 
legislat! e intent to confine ihe section’s 
application to the commercial sellers of li­
quor only, thus exc lud ing social hosts, other 
sections o f the same code belie any such 
intent. For example, unlike section 25602, 
the immediately preceding section, 25601, 
contains specified restriction;' imposed u|>on 
activ it ies o f a "licensee" as opposed to any 
"person" Section 23008 defines “person" 
as including "any ind iv idua l, firm, copart­
nership, (etc.| . "  whereas section
23009 def ines "licensee” as “any /icrson 
holding a license issued by the department." 
( Ita l ics added.) Since all commercial ven­
dors of alcoholic le ve rages in thir state 
must be licensed (see § 23300 et seq.), the 
use of the broader term “person" in section 
25602 strong ly suggests that the la tter sec­
tion must have been intended to apply 
whether or not the supplier of such (lever­
ages was engaged in commercial, and there­
fore licensed, activities.

The foregoing conclusion is further con­
firmed by other immediately succeeding 
sections o f the code which, for example, 
make it un law fu l for every or any “person” 
( 1 ) lo br ing  alcoholic lieveragcs onto prison 
grounds (§ 25603), (2) to maintain unli­
censed premises (§ 25604), (3) to trunsport 
alcoholic beverages sub jec t to seizure 
(§ 25606), o r (4) to possess, consume, sell, 
g ive away or del iver any such leverages on 
public school grounds (§ 25608). I t  seems 
very clear tha t the Legislature did not in­
tend that application of these companion 
sections lie restricted to commercial vendors 
or suppliers We hold, accordingly, that the 
term “person" w ithin the meaning of sec­
tion 25602 is not lim ited to those who are 
commercial suppliers, but includes those 
who are social hosts as well.

Recent appellate interpretation of similur 
statu tory language supjMirts the foregoing 
conclusion. Constiu ing section 25602, the 
appellate court in Coffman v. Kenneily
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fll.

(1977), 74 Cal.App.3d 28, 36-37, 141 Cal. 
Rptr. 267, reached a parallel result . The 

l , t l Coffman court reviewed cases from|other 
jur isd ict ions and stated, in dictum, tha t a 
social host would be properly subjected to 
civ i l l iab i l i ty  under e ither section 25602 or 
general negligence principles, on allegations 
that in tox ica ting beverages were " f u r ­
nished to an obviously intoxicat­
ed perso.i with knowledge tha t the intoxi­
cated person was going to be d r iv ing a 
vehicle on the public highways." (P. 37, 141 
Cal.Rptr. p. 272.'

Likewise, in Brocket t v. Kitchen Boyd 
Motor Co. (19'2), 2-1 Cal.App.3d 87, 93, 100 
Cal.Rptr. 752, the api>ellate court held that 
the comparable language of ‘section 25658 
("every person" who gives alcoholic bever­
ages to a minor is gu i l ty  o f a misdemeanor) 
applies to n il persons whether or net they 
are in the business of dispensing alcoholic 
I>ovoragea. (See also, Boss v. Boss (1972), 
294 Minn. 115, 200 N.W.2d 149, I d  153; 
W illiam s v. K lemesrud (Iowa 1971), 197 
N.W 2d 614, 615 616; but see Edgar v. 
Kujet (1975), 84 Misc.2d 100, 375 N.Y.S.2d 
548, 551 562, a f fd . 55 A D 2d 597, 319 N.Y. 
S.2d 631.) Addit ionally , Brockett held that 
violation of section 25658 could fc rm the 
basis for a cause of action by a person 
injured as a proximate resu lt o f the minor's 
intoxication.

Nonetheless, defendants insist that the 
le g is la tu re ,  by enacting section 25602, 
could not have intended to impose civi l l ia ­
bil i ty u|x>n social hosts, g iven the I >ng line 
of ear l ie r cases which had denied liabi li ty 
even against commercial vendors. Such an 
argument, however, underestimates the his­
toric force of our Vesely holding As we 
have explained, in 1971 the la-gisla .ure was 
put on notice by Vesely that (1 section 
25602 could form the basis for imposition of 
c ivi l l iab i l i ty  u|(on social hosts because, 
identify ing the object o f the statu te , we 
recognized that it was "adopted for the 
pur|M>se of protecting members of the gen­
eral public from in juries to person and dam­
age to property resu lt ing from the exces­
sive use of intox icating l iquor" (5 Cal 3d at 
p. 165, 95 Cal.Rptr. at p. 631, 486 I ’.2d at p 
169); and (2) the noncommercial supplier's

c ivi l l iab i l i ty  for a violation of section 25602 
remained an open quest on (id., a t p. 157, 95 
Cal.Rptr. 623, 486 P.2d 151). W e  th ink it o f 
some, bu t not controll ing, significance that, 
fo l low ing Vesely, the Legis lature has fai led 
to amend section 25602 to exclude such 
liabi li ty .

We fu r th e r  note that the Leg is la ture has 
c lear ly expressed its desire tha t the Alco­
holic Beverage Control Act shall be lil)erally 
construed to accomplish its stated purposes 
of “protection of the safety , welfare, health, 
peace, and morals of the people of the 
State , and to promote tem|>er-
ance .” (§ 23001, ita lics added.)
Further , “ I t  is hereby declared that the 
sub jec t matter o f this div is ion [ which in- 
cludes|§ 25602] involves in the h ighest de- |m 
g ree  the economic, social, and moral we l l­
being and the sa fe ty  o f the State and of all 
its people." (Ib id ., ita lics added.) Our in­
terpretation of section 25602 in authorizing 
imposition of civ i l l iab i l i ty  is entire ly con­
sis tent w ith  these broad leg is la tive policies, 
and may well fu r ther induce social hosts to 
take those reasonable preventive measures 
ca lcu lated lo reduce the risk o f alcohol-re­
lated accidents. (See also, Vesely v. Sager, 
supra, a t p. 165, 95 Cal.Rptr. 623, 486 P.2d 
151.)

Fur ell o f the foregoing reasons, we con­
clude tha t section 25602 affo rds a suffic ient 
sta tu to ry  basis upon which civ i l liabi li ty 
may lie imposed upon a noncommercial siqn 
plier who provides alcoholic beverages to an 
obviously intoxicated |ierson, thereby creat­
ing a reasonably foreseeable risk of harm to 
th ird persons.

2 . Common L iw  Principles
Wholly apart from the provisions of sec­

tion 25602, imposition of civi l l iab i l i ty  in the 
present ease is fu l ly  compatible with gener­
al negligence principles. I t  is true that in 
Vesely we based the requisite d u ty  to the 
p la in t i f f  u|H>n the provisions of section 
25602 alone. (5 Cal.3d at pp. 161 165, 95 
Cal Rptr. 623, 486 P.2d 161.) However, as 
we recently explained in Bernhard v. liar- 
rnh's C lub  (1976), 16 Cal 3d 313, 128 Cnl.
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Rptr. 215, 54f> P.?<1 719; "Although we 
chose to impose liability on the Vesely de­
fendant on the basis of his v io lating the 
applicable sta tu te , the clear import o f our 
decision was that there was no bar to civi l 
liability under modern negligence /aw." (P. 
325. 128 Cal.Rptr. at p. 222, 546 P.2d at p. 
726, italics added.)

(3-5] I t  has long been a fundamental 
principle o f California law that a person is 
liable for the foreseeable injuries caused by 
his fa i lure to exercise reasonable care. 
(Rowland v. Christian (1968), 69 Cal.2d 108, 
112, 70 Cal.Rptr. 97, 443 P.2d 561; Dillon v. 
ie g g  (196K) 68 Cal.2d 728, 739, 69 Cal.Rptr. 
72. 441 P.2d 912; see Civ.Code, § 1714.) 
Although we have, on occasion, described 
the foregoing rule as having civi l rather 
than common law origins (Rowland, supra, 
69 Cal 2d a t p. 112, 70 Cal.Rptr. 97, 443 P.2d 
561), the principle has most frequent ly  been 
expressed in the negligence formulation 
that the defendant owes the p la in t i f f a 
"duty” of reasonable care. The existence 
of a duty is primarily a question of law, und 
dependent upon a variety of re levant fac­
tors, of which "foreseeability o f the risk is a 
primary consideration ." ( Wei-
rum v. RKO General, Inc. (1975), 15 Cal.3d 
40, 46. 123 Cal.Rptr. 468, 471, 539 P.2d 36, 
39.) We think it evident that the service of 
alcoholic beverages to an obviously intoxi­
cated jwrson by one toho knows that such 

J i m  intoxicated!person intends to dr ive a motor 
vehicle creates a reasonably foreseeable risk 
of in ju ry to those on the highway. (See 
Vesely, 5 Cal.3d at p. 164, 95 Cal.Rptr. 623, 
486 P.2d 151.) Simply put, one who serves 
alcoholi beverages under such circumstanc­
es fails to exercise reasonable care.

We have previously identif ied certain fac­
tors other than foresi eabi li ty in determin­
ing the u lt imate existence of a “d u ly "  to 
third persons, These factors include: 
" the degree of certa inty that the
p la in tif f su ffered in jury, the closeness of 
the connection between the defendant’s 
conduct and the injury suffered, the moral 
blame attached to the defendant’s conduct, 
the policy of preventing fu ture harm, the 
extent o f the burden to the defendant and

consequences to the community of imposing 
a du ty  to exercise care w ith resu lt ing liabil­
i ty  for breach, and the avai lab il i ty , cost, 
and prevalence of insurance for the risk 
invo lved." (Row land v. Christian, supra, 69 
Cal.2d a t p. 113, 70 Cal.Rptr. a t p. 100, 443 
P.2d a t p. 564)

Application of several of the Rowland 
elements to the circumstances herein a l­
leged fu l ly  sup|>orts a ru le establishing a 
du ty  o f care and imposing civi l liabili ty. 
P la in t i f f s ’ in ju r ies are asserted to lie sub­
s tan t ia l , a fac t we must presume as a “cer­
ta in ty "  for purposes of rev iew ing the su f f i ­
ciency of the complaint under well estab­
lished p leading rules. Where such circum­
stances ex is t , as are herein alleged, it is not 
d i f f ic u l t  to discern a close connection be­
tween defendant's conduct and the injury 
su f fe red  by p la in tif fs . (E. g., Alcorn v. 
Anbro Eng ineering , Inc. (1970), 2 Cal.3d 
493, 496, 86 Cal.Rptr. 88, 468 P.2d 216.) 
Unquestionably , as we amplify below, there 
ex is ts a strong public policy to prevent fu ­
ture in ju r ies o f th is nature, and we may 
assume th a t insurance coverage (doubtless 
increas ingly costly w ill Ih: made available to 
protect the social host from civil l iability in 
this situa tion While, trad it ional ly , no mor­
al blame attaches to the social host who 
enterta ins his guests by serv ing cocktails to 
them, it is not un fa ir  to ascribe such blame 
to anyone who increases the obvious intoxi­
cation o f a gues t under conditions involving 
a reasonably foreseeable risk o f harm to 
others. In  th is connection, we further note 
that it is small comfort to the widow whose 
husband has been kil led in an accident in­
vo lv ing an intoxicated d r ive r to learn that 
the d r ive r received his drinks from a hospi­
table social host ra ther than by purchase at 
a bar. The danger o f u lt imate harm is as 
equa lly  foreseeable to the reasonably per- 
ceptive host as to the bartender. The dan­
ger and r isk to the potential v ictim on the 
highway is equa l ly  as great, regardless of 
the source o f the liquor.
I F ina lly , we do not conclude tha t the bur- j m  

den upon the noncommercial suppliers of 
in tox icating beverages and the conse­
quences to the community of imposing civil
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liabi li ty are so serious as to ju s t i f y  a con­
trary holding. Doubtless, the spectre of 
civi l l iab i l i ty  may temper the spirit o f con­
v iv ia l i ty  a t some social occasions, especially 
when reasonably observant hosts decline to 
serve fu r the r alcoholic beverages to those 
guests who are obviously intoxicated and 
perhaps becoming hostile. Nonetheless, in 
this context, we must sure ly balance any 
resu lt ing moderation of hospital ity w ith  the 
serious hazard to the lives, limbs, and prop­
e rty  of the public a t large, and the g rea t 
jiotential for human su f fe r ing  which a t ­
tends the presence on the highways of in­
toxicated drivers. In doing so we need not 
ignore the appalling, perhaps incalculable, 
cost of torn and broken lives incident to 
alcohol abuse, in the area of automo' ,ie 
accidents alone.

The dimensions of this cost and i t . ca ta ­
strophic personal and economic impact in 
terms of vehicular accidents, are profoundly 
d is tu rb ing social phenomena of our time. 
In the year 1970 there were 2.57,846 adu lt  
misdemeanor arres ts for drunk d r iv ing  re­
ported in California. (Cal.Dept, o f Justice, 
Crim-Justice Profile-1976 (1976) p. 25.) 
Considering the fact that this number, large 
as it is, represents arrests only, and does not 
include the marginal or undetected d r ive rs 
who have imbibed, the figure may well 
represent only the tip o f a s ta t is t ica l ice- 
Iterg. For the year 1976, alcohol was de- 
scri ltcd as the prim ary  collision factor in 
28.3 percent o f all fa ta l motor vehicle acci­
dents, and in 11  percent o f in ju ry  accidents. 
(Dept, of Cal. Highway Patrol (1976) Ann. 
Rep. o f Fata l and In ju ry  Motor Vehicle 
T ra f f ic  Accidents, p. 68.) Nationa lly , “alco­
hol has been associated w ith over h a lf  the 
deaths and major in jur ies su f fe red  in auto­
mobile accidents each year." (Coleman, 
Abnormal Psychology and Modern L ife (5th 
ed 1976) p. 414.) Children are not excluded 
from this numerical avalanche of in tox ica t­
ed drivers. " F IL L  stat ist ics show that 
more than 17,000 young people under 18, 
includ ing 51 children, aged 10 or younger, 
were arrested for d u v in g  under the in f lu ­
ence in 1975. The increase over 1970 is 
estimated at about 160 percent.” ((July 11, 
1977) U.S. News and World Rejwirt, at p.

33.) In  the l igh t of the foregoing statistics, 
it seems readi'y apparent that, drained of 
all humor, the host's well intentioned offer 
of "one more for the road” may frequently 
bear ominous and deadly overtones. We 
think, in short, that the policy o f preventing 
fu tu re  harm identif ied by us in Rowlano is 
served by requir ing the exercise of reasona­
ble restra in t by the social host under the 
circumstances herein presented.

j _ [ 6] Defendants have argued that the p 
term "obviously intoxicated” is too broad 
and sub jective to serve as a satisfactory 
measure fo r imposition of c ivi l l iabili ty. 
However, the phrase is contained in section 
■25602, a crim ina l statute, and the courts 
havi ex* erienced no discernible d if f icu l ty  in 
apply ing it. (See Samaras v. Dept, o f Alco­
holic Bev. Control (1960), 180 Cal.App.2d 
842, 8-14 , 4 Cal.Rptr. 857; People v. Smith 
(1949) 94 Cal App.2d Supp. 975, 210 P.2d 98; 
People v. Johnson (1947), 81 Cal.App.2d 
Supp. 973, 975 976, 185 P.2d 105.) As de- 
scrihed in Johnson, "The use of intoxicating 
liquor by the average person in such quant i- 
ty as to produce intoxication causes many 
commonly known outw ard  manifestations 
which are 'plain' and ‘easily seen or discov­
ered.' I f  such out ward manifestat ions exist 
and the seller st i l l serve the customer so 
affected he has violated the law, whether 
this was because he failed to observe what 
was plain and easily seen or discovered, or 
because, having observed, he ignored that 
which was apparent." (Pp. 975 976, 185 
P.2d a t p 106, italics in original.) We think 
the Johnson observations made in the con­
tex t o f a  sale o f liquor have equal applica­
tion when the liquor is served by a noncom­
mercial social host.

17] We conclude that defendants' de­
murrer was improperly sustained as to 
p la in tif fs ' f irs t cause of action. The second 
cause of action, however, fai ls to surv ive a 
demurrer for that cause alleged only that
(1 ) defendant Schwartz & Reynolds & Co.
(the apartment owners) "perm itted" W il­
liams to drink on their premises, and that
(2 ) defendant Montgomery (the apartment 
manager), in some unspecified manner,
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"aisled, abetted, participated and eneour 
3g td ” Wil liams to drink to excess. Since 
neither of these allegations asserted that 
defendants or their agents actua l ly  fu r ­
nished liquor to Wil liams, no liab i l i ty  is 
imposed under the principles hereinabove 
set forth. (See Bennett v. L e tte r ly  (1977), 
74 Cal App 3d 901, 904 905, 141 Cal.R. tr. 
682 ("furnish” within the meaning of 
§ 25658, subd. (a), implies some a ffirm a tiv e  
action); Weiner v. Gamma Phi Chap. o f 
Alpha T a j Omega Fra t. (1971), 258 Or. 682, 
485 P.2d 18, 22 (no l iab i l i ty  for merely pro­
viding a room where alcoholic beverages 
are served).)

(8) Moreover, we find misplaced pla in­
t i f f s ’ reliance upon section 315 of the Re­
statement of Torts to uphold the second 
cause of action That section imposes upon 
a defendant a du ty  to control the conduct of 
another party only i f  the defendant bears 
some spec/af relationship  e ither to the party 
alleged to be “dangerous” or to the poten­
tial victim. (See Nipi>er v. Californ ia Auto 
Assigned R isk Plan (1977), 19 Cal.3d 35, 
4b 47, 136 Cal.Rptr. 854, 560 P.2d 743.) 
Plaintiffs have alleged no facts which 

_pu | would sup|M>rt a find ing that defendants 
stood in any special relationship with either 
Wil liams or p la intiffs .

Let a peremptory writ o f mandate issue 
directing respondent court to overrule de­
fendants' demurrers to the f irs t cause of 
action of p la in t i f fs ’ complaint.

TOBRINKR and MANUEL . .IJ., concur.
MOSK, Justice, concurring.
I concur.
While I agree with the underl>ing theme 

of the majority opinion—i. e., tha t under 
some circumstances a social host, as well as 
a commercial supplier of alcoholic beverag­
es, may be held legally accountable to those 
injured by the excessively indulged 
guest - I have some problems with that por­
tion of the opinion which approves a rigid 
application of Business and Professions 
Code section 25602.

The code section provides, in re levant 
part, that "E very  person who

furnishes, g ives . any alcoholic
beverage to any obviously  in tox­
icated person is gu i l ty  o f a misdemeanor." 
( I ta l ics added.) The prohibition is against 
providing alcoholic beverages to one who is 
a lready  intoxicated. The law frowns upon 
add ing a st raw  to a camel’s back previously 
broken.

When the inebriate therea fte r causes in­
ju r y  to a third person, it can be argued that 
the negligence which proximately caused 
the in ju ry  resulted from his orig inal intoxi­
cation, not from the additional liquor served 
a f te r  he had already become "obviously in­
toxicated." Thus I suggest th a t in order to 
hold liable the social provider o f liquor, i t is 
not enough to rely upon the provisions of 
section 25602. The p la in t i f f  should be com­
pelled to prove either ( 1 ) that the social host 
furnished the liquor knowing that it was 
l ike ly to, and that it d id , produce the orig i­
na l intoxication, or (2 ) that the additional 
liquor served to one already “obviously in­
toxicated" increased or prolonged the exist­
ing state  of intoxication and to that extent 
was a proximate cruse of the in jury.

Other than the ! 'regoing limitation on 
the application of section 25602, I subscribe 
to the majority opinion.

B IRD , C. J., concurs.
I NEW M AN , Justice, concurring and dis- |i» 

sen ting.
I concur as to the f irs t cause o f action, 

but dissent as to the holding tha t the second 
cause of action fails to su rv ive  a demurrer. 
Business and Professions Code section 25602 
protects people from "E ve ry  person who 

furnishes or causes to
be furnished any alco­
holic beverage to any obviously
intoxicated person . I agree
with the majority that the words " fu rn ish­
es" and " furn ished” imply an a f f irma tive  
act and could include the serv ing of alcohol 
to Wil l iams, as alleged in the f irs t cause of 
action. I do not agree that the encouraging 
of Wil l iams' drinking, as alleged in the 
second cause, should never be included or 
that ind iv iduals who a llegedly “participated
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CLARK, Justice, dissenting.
I am unable to jo in my colleagues in 

charg ing the host for the behavior o f his 
guest. For the reasons so clear ly w r it ten  in 
Borer v. American A irlines, Inc. (1977), 19 
Cal.3d 441, 446-447, 138 Cal Rptr. 302, 563 
P.2d 858, Cole v. Ru.h  (1955), 45 Cal.2d 345, 
289 P.2d 450, and Ew ing  v. C lo verlea f Bow l 
(1978), 20 Cal.3d 389, 408 412, 143 Cal.Rptr. 
13, 572 P.2d 1155 (dis. opn ), the major ity  is 
incorrect in creating its new cause o f ac­
tion .1

I f c

21 Cal.3d 157

577 P 2d 677 
21 Cal.3d 158

|in | The PEOPLE , P la in t i f f  and Respondent,
v.

Henry M. FOC.ELSON, Defendant 
and Appellant.

Cr. 19823.
Supreme Court o f California.

April 26, 1978.

Defendant was convicted in the Munic i­
pal Court, o f Los Angeles, Sidney A. Cher- 
niss, Jr. , J , o f so liciting contributions on 
public projterty w ithout a permit, and he 
appealed. The Supreme Court, Bird, C. J., 
held that the ordinance imposed an imper­
missible restriction on free speech and the 
free exercise of religion, anil was invalid on 
its face, where it gave adm in is tra t ive  o f f i ­
cials unlim ited discretion to prevent or deny

[termission to engage in constitut ionally 
protected forms of solicitation.

Reversed.
Mosk, J., concurred and fi led opinion in 

which Clark, J., joined.

1. Munic ipa l Corporations c=>121
Defendant, convicted of v io la t ing ordi­

nance prohibit ing solicitation of c ntribu- 
tions on c ity property without permit, had 
s tanding to challenge constitu tionality of 
such ordinance despite his fa i lu re to apply 
for permit thereunder. U.S.C.A.Const. 
Amend. 1.
2. Consti tu t iona l I.aw c=47

While individual charged with violating 
law or regulation may attack constitutional­
i ty  thereof only as it applies to facts of his 
or her case, court may consider measure as 
it applies to others when law or regulation 
is challenged on its face as substantial ly 
encroaching ujxin F irs t Amendment pro­
tected activ ity . U.S.C.A.Const. Amend. 1 .
3. Consti tu t ional Law <£=90.1(4)

Ordinance prohibit ing solicitation on 
c ity property was not free from constitu­
tional attack for facial overbreadth on 
ground that it did not on its face purjiort to 
regu late First Amendment ac t iv i ty  where, 
in fact, ordinance attempted to regulate 
v i r tu a l ly  all forms of solicitation, many of 
which constituted First Amendment protec­
tive activ ity . U.S.C.A.Const. Amend. 1.
4. Constitu t ional I-aw c=>84, 90(3)

Test of regulation’s overbreadth turns 
on extent to which it lends itse lf to improp­
er application to protected conduct, not 
whether it exp lic it ly refers to s|ieech or 
religion. U.S.C.A.Const. Amend. 1.
5. Const i tu t iona l I.aw <£<>90.1(1)

Although commercial speech has not 
trad it ional ly  enjoyed constitutional protec­
tion, commercial solic itation or promotion 
of constitutionally-protected written works 
is protected as incident lo First Amendment

t. Yes, Virginia, our bag inay tru ly  have no bottom. (Church, Is I here A  Santa Claus?, 

Editoria l. The New York Sun (21 Sept 1897).)
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TO: S E N A T O R  Z I E G L E R

F R O M :  S E N A T O R  C O L L E T T A • u

A T T A C H E D  P L E A S E  F I N D  C O R R E S P O N D E N C E  

W E  H A V E  R E C E I V E D  R E G A R D I N G  T H E  L I A B I L I T Y  

Q U E S T I O N  R A I S E D  I N  S E N A T E  B I L L  115.

r  o  n o x  t i o a ,  a n c h o r a o o  o o b o i  •  p o u c h  v  j u n k a u  o o o i i
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D E P A R T M E N T  O F  L A W

of net of m  m o m r  c m  mi /

A p r i l  11, 1 9 7 9

1

HAMMOND, GOVERNOR

! P O U C H  K - S T A T E  C A P l T O u  
J U N E A U .  A L A S K A  99811

T h e  H o n o r a b l e  B i l l  R a y  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

Re: D r a m  S h o p  L i a b i l i t y  Q u e s t i o n

O u r  F i l e  J — 6 6 - 5 6 9 - 7 9

D e a r  S e n a t o r  R a y :

In a p h o n e  c o n v e r s a t i o n  e a r l i e r  t o d a y ,  y o u  i n d i ­

c a t e d  t h a t  o u r  l e t t e r  o f  A p r i l  2, 1°79 d i d  n o t  c o m p l e t e l y  

a n s w e r  y o u r  q u e s t i o n  r e g a r d i n g  t h e  e f f e c t  o f  C S S B  115 ( R u l e s )  

o n  t h i r d - p e r s o n  l i a b i l i t y  f o r  i n j u r i e s  s u f f e r e d  a s  a result, 

o f  t h a t  t h i r d  p e r s o n  f u r n i s h i n g  i n t o x i c a t i n g  l i q u o r  to 

a n o t h e r .  Y o u  i n d i c a t e d  t h a t  y o u r  q u e s t i o n  w a s  w h e t h e r  

e n a c t m e n t  o f  C S S B  1 1 5  ( R u l e s )  w o u l d  s h i e l d  t h i r d  p e r s o n s  

f r o m  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  f r o m  a n o t h e r ' s  i n ­

t o x i c a t i o n  i f  t h e  i n t o x i c a t i n g  l i q u o r  w a s  f u r n i s h e d  l a w f u l l *’. 

F o r  t h e  r e a s o n s  w h i c h  f o l l o w ,  v a  b e l i e v e  it w o u l d  p r o v i d e  

s u c h  a s h i e l d .

S e c t i o n  2 o f  C S S B  1 1 5  ( F u l e s )  w o u l d  a d d  a n e w  

s e c t i o n  to t h e  A l a s k a  S t a t u t e s  to r e a d :

S e c t i o n  0 9 . 6 5 . 0 9 7 .  L I M I T A T I O N S  O N  T H E  C I V I L  

L I A B I L I T Y  O F  L A W F U L  B E V E R A G E  P R O V I D E R S .  A 

p e r s o n  w h o  l a w f u l l y  p r o v i d e s  an a l c o h o l i c  

b e v e r a g e  to an i n d i v i d u a l  m a y • n o t •.*,*-yyft 

c i v i l l y  l i a b l e  f o r  -inj-d-ries r e s u l t i n g  f r o m  • ' 

t h e  i n t o x i c a t i o n  o f  t h a t  i n d i v i d u a l .

T h i s  s t a t u t e  w o u l d  c o d i f y  t h e  r u l e  w h i c h  s e e m s  to b e  r a t h e r  

u n i v e r s a l :  A  t h i r d  p e r s o n  w h o  l a w f u l l y  f u r n i s h e s  l i q u o r  is

n o t  l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  c o n s u m p t i o n  of 
t h a t  l i q u o r .  T h i s  a p p e a r s  to b e  t h e  r u l e  e v e n  in s t a g e s  
l i k e  C a l i f o r n i a  w h e r e  a t h i r d  p e r s o n  w i l l  b e  l i a b l e  f o r  
s u c h  i n j u r i e s  i f  h e  u n l a w f u l l y  p r o v i d e s  l i q u o r .

W e  h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n .  H o w e v e r ,  it 

is p o s s i b l e  t h a t  It d o e s  n o t .  It a p p e a r s  t h a t  t h e r e  a r e  t w o



The Honorable Bill Ray - 2 - A p r i l  11, 1 9 7 9

possible sources for any confusion which remains: (1)
Differences of opinion regarding Che existing law of third- 
person liability in Alaska; and (2) differences of opinion 
regarding the effect of the language in CSSB 115 (Rules).
We must point out that this is a developing area of law, 
and we cannot predict with absolute certainty what result 
our Court will reach under any given statutory enactment. 
However, we believe our Court would hold that the language 
of CSSB 115 (Rules), as it now appears, would shield third 
persons furnishing intoxicating liquor from liability for 
injuries suffered as a result of intoxication where the 
furnishing of that liquor was not in violation of existing 
law. We will work with you and/or other legislators in 
drafting appropriate language to accomplish whatever policy 
that the legislature determines is appropriate m  this area 
if further amendment to SB 115 is desired.

In the meantime, we hope you find this of some 
a s s i s t a n c e .

Sincerely,

AVRUM M. GROSS 
ATTORNEY GENERAL

By:
G. Thomas Koester 

Assistant Attorney General

G T K : dlin

cc- Senator Nike Colletta
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The Honorable Bill Ray 
The Honorable Mike Colletta 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99801

Re: D r a m  Shop Liability Question 
Our File #J-66-569-79

Dear Senators Ray and Colletta:

You requested our opinion whether removal of the

word "lawfully" from CSSB 115 (Rules) would shield a tavern

keeper from liability for injuries r e s ulting from the tavern

keeper serving liquor to an intoxicated adult or a minor in

violation of AS 04.15.020(a). For the reaspns which follow,

we believe removing the word "lawfully" from that measure

would have the effect of shielding a tavern keeper from

civil liability for injuries resulting from the tavern

keeper serving an intoxicated individual or a minor in

violation of the statute.

Section 2 of CSSB 115 (Rules) would add a new

section to the Alaska Statutes to read.

Section 09.65.097. LIMITATIONS ON THE CIVIL 
LIABILITY OF LAWF U L L  BEVERAGE PROVIDERS. A 
person who lawfully provides an alcoholic 
beverage to an individual may not be held

CM  H



c ivilly liable for injuries resulting from 
the intoxication of that individual.

This Statute wo u l d  codify the general common law rule:

[X 3 1  is not a tort to either sell or 
give intoxicating liquor to ordinary 
able-bodied men, and it has been frequently 
held that in the absence of statute, there 
can be no cause of action against one 
furnishing liquor in favor of those injured 
by the intoxication of the person so furnished.
The reason usually given for this rule is 

. that the drinking of the liquor, not the 
furnishing of it, is the proximate cause 
of the injury. The rule is based on the 
obvious fact that one cannot become intoxi 
cated by reason of liquor furnished if he 
does not drink it.

45 Am. Jr. 2d, INTOXICATING LIQUORS, §553 at pp. 

852-853 (footnotes o m i t t e d ) .

However, some jurisdictions do afford a cause of 

action against a provider of liquor for injuries r e s u l t i n g  

from intoxication. This frequ' -.tly is accomplished by 

legislative enactments known as "dram shop acts" whi c h  place 

statutory l a b i l i t y  on the person selling or furnishing the 

liquor which caused the intoxication. 45 Am. J u r . 2d, 

INTOXICATING LIQUORS, §§561 et seq. Occasionally, liability 

has been found in the absence of a dram shop act "where the 

liquor was given or sold to a person w h o  is in such a c o n d i­

tion as to be deprived of his will-power or r e s p o n s i b i l i t y  

for his behavior, or to a habitual drunkard, or in v i o lation 

of a prohibitory statute." 45 Am. Jr. 2d, I N TOXICATING 

LIQUORS, §554 at page 853 (footnote omitted).



In Alaska, A S  0 4 . 15.020(a) p r o hibits f u r nishing 

i ntoxicating liquor to tninoi and to i n t o x i c a t e d  persons.

The Alaska Supreme Court has not ru l e d  on the precise issue 

w h e t h e r  furnishing liquor to a m i n o r  or intoxicated p e r s o n 

in v i o l a t i o n  of AS 04.15.020(a) gives a third person injured 

as a result of intoxication a cause of action a g a i n s t  the 

person furnishing the liquor. However, there are strong 

indications that the court w o u l d  h o l d  that a v i o l a t i o n  of 

AS 04.15.020(a) gives an injured pa r t y  such a cause of 

action against the provider of the liquor.

The Federal District Court for Alaska has h e l d  

that under Alaska law, a v i o l a t i o n  of AS 04.15.020(a) is 

n e g l i g e n c e  per se, giving the injured party a cause of 

action against the tavern keeper. V a n c e  v. United S t a t e s ,

355 F. Supp. 756 (D. Alaska 1973).*/

In Barton v. L u n d , 563 P. 2d 875, 877 n.6 (Alaska 

1977), a three-justice Alaska S u p reme Court expressly refu s e d  

to reach the issue of liability r e s u l t i n g  from a v i o lation 

of AS 04.15.020(a) in holding that ;uch a vi o l a t i o n  wo u l d  

not support a cause of action against a liquor licensee 

under AS 04.15.180 who had no control over the actual 

operation of the tavern. Th.> m a j o r i t y  noted that the

*/ The Court in V a n ce did not discuss the p r e - s t a t e h o o d  
case of C h erbo n n T er v. R a f a l o v i c h , 88 F. Supp. 900 
(D. Alaska 1950), which reached an opposite result 
under the Territorial p r e d e c e s s o r  to AS 04.15.020(a).
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Federal District Court had found such liability under A l a s k a  

law in V a n c e , s u p r a , and that the California Supreme Court 

found such liability based on a violation of a criminal 

statute similar to AS O A . 1 5 . 0 2 0 (a), Vesely v. S a g e r , A6 P.

2d 151 (California 1971), and based purely on the comm o n  law 

without reliance on the statute. Bernhard v. H a r r a V  s C l u b , 

5A6 P. 2d 719 (California), Cert, denied, A29 U.S. 859 

(1976).*/ The m a j o r i t y  did cite Bachner v. R i c h , 55A P. 2d 

A30 (Alaska 1976), and Farrell v. B a x t e r , UU P. 2d 250 

(Alaska 1971), cases not involving intoxicating liquor, in 

both of which the court held that a statute e s t ablished a 

standard of care which, when violated, constituted n e g l i g e n c  

as a matter of law. Extending the holding of those cases to 

the intoxicating liquor situation wo u l d  result in a f i n d i n g  

of liability, the result reached by Federal District Court 

in V a n c e .

Justices Boochever and Rabinowitz, d i s s e n t i n g  in 

Barton, not only appeared to approve the Federal District 

Court's holding in V a nce but would have imposed vicarious

S e n a t o r s  R a y  &  C o l l e t t a  - A -  A p r i l  2, 1 9 7 9

*/ In response to these cases, the California l e gislature 
~ amended Cal. Bus. 6 Prof. Code §25602 and Cal. Civ. 

Code §1714 to abrogate the results cf those decisions 
in favor of the traditional common law rule h o l d i n g  
that the consumption, not the furnishing, of i n t o x i­
cating liquor is the proximate cause of injuries 
resulting from intoxication. Ch. 929, 1978 Cal. Adv. 
Legis. Serv. A copy of that enactment is a t t a c h e d  
for your information.
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.

liability for violations of AS 0 4 . 1 5 . 020(a) on licensees 

under AS 04.15.180 w h o  take no active part in the cond u c t  of 

the t a v e r n’s business. They a p p eared to assume tv at a 

vi o l a t i o n  of AS 04.15.020(a) gives rise to a cause of acti o n♦

against the provider of liquor, the result reached in V a n c e .

Enactment of C S S B  115 (Rules), as it n o w  reads, 

w o u l d  not appear to change the law in Alaska (as it appears 

in the cited cases) one w a y  or the other. It might raise a 

question regarding liability where liquor was f u r nished in a 

matter which was t e c hnically u n l a w f u l - - e . g . , liquor sold on 

election day in violation of AS 04.15.020(c) but lawfully 

sold in all other r e s p e c t s - -but that question currently 

exists in the absence of such a statute. Enactment of CSSB 

115 (Rules) with the word "lawfully" removed, however, w o u l d  

appear to absolve any provider of an alcoholic b e v e r a g e  from 

any liability for injuries r e s u l t i n g  from the c o nsumer's 

intoxication. This would be true regardless of w h e t h e r  the 

provider of the liquor v i o l a t e d  AS 04.15.020(a) by f u r n i s h i n g  

the liquor to a minor or an intoxicated person or v i o l a t e d  

any other statute dealing w i t h  the furnishing of liquor. In 

other words, it would precl u d e  the court from finding any 

pioviuei of i n t o x i c a t i n g  liquor liable for i n j u r i e s  su f fered 

as a result of intoxication, even when the liquor was f u r­



n is h e d  to an intoxicated person^ or a minor in vi o l a t i o n  of 

AS 0 4 . 1 5 . 020(a).

S i n c e r e l y ,

A V R U M  M. GROSS 
A T T O R N E Y  GENERAL

B y :
T h o m a s  G. K o e s t e r  

A s s i s t a n t  A t t o r n e y  G e n e r a l

T G K :b u b  

E n c l o s u r e

\
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A n  a c t lo  a m e n d  S e c t io n  ,2 5 6 0 2  o f  th e ' B u s in e s s ' a n d ’ 
P ro fe s s io n s  C o d e ,  a n d  to  a m e n d  S e c t io n  1714  o f  t h e  C i v i l ,  
C o d e ,  r e la t in g  to  p r o x im a t e  c a u s e . ‘ . i

*•*••*,•1 1 1 * 1 I * * ® ^

. L EG IS LA T IV E  COUNSEL’S D IG EST  •
SI3 16-15, A y a la .  . A lc o h o l ic .b e v e r a g e  l ia b i l i t y :  p r o x h ,  

m a t e  c a u s e . "• • ' iy\
T h e  C a l i f o r n ia  c c ’ - ts  h a v e  r e c e n t ly  in t e r p r e t e d  e x is t ­

in g  la w  as im p o s in g  c iv i l  l ia b i l i t y  u p o n  p e rs o n s  w h o  s e l l , ,  
fu r n is h ,  g iv e  o r  c: u s c . lo  b e  g iv e n  a lc o h o lic  b e v e r a g e s  to  
a n  in t o x ic a t e d  p e r s o n  w h e n  s u c h  p e rs o n  in f l ic ts  in ju r y , ,  
u p o n  a t h i r d  p a r ty .

T h is  b i l l  w o u ld  s p e c if ic a l ly  p r o h ib i t  th e  im p o s it io n  o f -  
c iv i l  l ia b i l i t y  in  s u c h  in s ta n c e .  .

T h is  h i l l  w o u ld  a lso  s ta te  a le g is la t iv e  d e c la r a t io n  t h a t  
p r io r  ju d ic ia l  i n t e r p r e t a t i o n  s h a ll b e  r e in s ta te d  so t h a t  
s u ch  c iv i l  l i a b i l i t y  tp  a  t h i r d  p a r t y  is in c u r r e d  s o le ly  b y  t h e :  
in t o x ic a t e d  p e rs o n . T h e  b i l l  w o u ld  a lso p r o v id e  s p e c i f i ­
c a l ly  th a t  n o  s o c ia l h o st w h o  fu rn is h e s  a lc o h o lic  b e v e r a g e s 5 
lo  a n y  p e rs o n  s h a ll b e  h e ld  le g a l ly  a c c o u n ta b le  fo r  d a m ­
a g es  s u f fe r e d  b y  s u ch  p e r s o n , o r fo r  in ju r y  to  th e  p e rs o n  
o r p r o p e r t y  o f, o r  d e a th  o f , a n y  t h i r d  p e rs o n , r e s u l t in g  
f r o m  th e  c o n s u m p t io n  o f  s u c h  b e v e r a g e s .

. ' " I 1 1
T h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  d o  e n a c t  a s  f o l l o w s :  ,. ' ‘.

S E C T I O N  1. S e c t io n . 2 5 6 0 2  o f  th e  b u s in e s s  a n d .  
P ro fe s s io n s  C o d e  is a m e n d e d  to  re n d :

, 2 5 6 0 2 . ( a )  E v e r y  p e rs o n  w h o  sells , fu rn is h e s , g iv e s ,
o r  cau ses  to  h e  s o ld , fu r n is h e d ,  o r  g iv e n  a w a y ,  a n y  
a lc o h o lic  b e v e r a g e  to  a n y  h a b it u a l  o r  c o m m o n 'd V u n k n r d  
o r  to  a n y  o b v io u s ly  in to x ic a te d  p e rs o n  is g u i l t y  o f*  a  
m is d e m e a n o r .

( b )  N o  p e rs o n  w h o  se lls , fu rn is h e s , g iv d s ;  o r ' cau ses  to  
b j  s o ld , f u r n is h e d ,  o r  g iv e n  a w a y ,  a n y  a lc o h o lic  b e v e r a g e  
p u r s u a n t  to  s u b d iv is io n  ( a )  o f  th is  s e c tio n  s h a ll b e  c iv i l ly  
l ia b le  to  a n y  in ju r e d  p e rs o n  o r  th e  e s ta te  o f  s u c h  p e rs o n  
fo r  in ju r ie s  in f l ic t e d  o n  th a t  p e rs o n  ns n r e s u lt  o f

■ ■Hyr. f -i*
in to x ic a t io n  b y  t h e  c o h s u n te r  o f  s t i ih  a lc o h o lic  b e v e r a g e

( c )  T h e  L e g is la t u r e  h e r e b y  d e c la r e s  th a t  th is  s c c lio  
s h a ll b e  i n t e r p r e t e d  so t h a t  th e  h o ld in g s  in  e ases  s o c h  t 
V e s e ly  v . S a g e r  (5  C a l.  3 d  1 5 3 ) ,  D e r n h n r d  v . I  l a r r a h ’s C lu
(1 6  C a l.  3 d  3 1 3 )  a n d  C o u l t e r  v . S u p e r io r  C o u r t  ( ________ .
C a l .  3 d  ) b e  a b r o g a te d  in  fa v o r  o f  p r i o r  ju d ic ir
i n t e r p r e t a t i o n ,  f in d in g  ! th e  . c o n s u m p t io n  • o f  a lc o h o li  
b e v e r a g e s  r a t h e r  th a n  t h e .s e r v in g  o f  a lc o h o lic * b e v e r a g e  
as t h e  p r o x im a t e  c a u s e  o f  in ju r ie s  in f l ic te d  u p o n  a n o th c  
b y  a n  in t o x ic a t e d  p e rs o n . * • ' .  '  ' ’

S E C .  2 . • S e c t io n  1714  o f  th e  C i v i l  C o d e  is a m e n d e d  t
r e a d :  »

171 4 . ( a )  . E v e r y  o n e  is r e s p o n s ib le ,  n o t  o n ly  f o r  t l
r e s u lt  o f  h is  w i l l f u l  a c ts , b u t  a ls o  f o r  a n  in ju r y  o c c a s io n e  
to  a n o t h e r  b y  h is  w a n t  o f  o r d in a r y  c a r e  o r  s k i l l  in  tl 
m a n a g e m e n t  o f  h is  p r o p e r t y  o r  p e r s o n , e x c e p t  so fa r  ; 
th e  la t t e r  h as , w i l l f u l l y  o r  b y  . w a n t  o f  o r d in a r y  c a r  
b r o u g h t  t h e  in ju r y  u p o n  h im s e lf .  T h e  e x t e n t  o f  l i a b i l i t y  i 
s u c h  eases is d e f in e d  b y  th e  T i t l e  o n  C o m p e n s a t e  
R e lie f .

( b )  I t  is th e  in t e n t  o f  t h e  L e g is la t u r e  to  a b r o g a te  tl 
h o ld in g s  in  eases s u c h  as V e s e ly  v . S a g e r  (5  C a l .  3 d  153  
B e r n h a r d  v . H a r r a h 's  C lu b  (1 6  C a l .  3 d  3 1 3 ) ,  a n d  C o u l t
v . S u p e r io r  C o u r t  ( __________  C a l .  3 d  __________) a n d
r e in s ta te  t h e  p r i o r  ju d ic ia l  i n t e r p r e t a t io n  o f  th is  s e c t io n  
i t  r e la te s  to  p r o x im a t e  c a u s e  fo r  in ju r ie s  in c u r r e d  as 
r e s u lt  o f  fu r n is h in g  a lc o h o lic  b e v e r a g e s  to  a n  in to x ic a te  
p c i so n , n a m e ly  t h a t  th e  fu r n is h in g  o f  a lc o h o lic  b e v c r a g  
is n o t  th e  p r o x im a t e  c a u s e  o f  in ju r ie s  r e s u l t in g  f r o  
in to x ic a t io n ,  b u t  r a t h e r  th e  c o n s u m p t io n  o f  a lc o h o  
b e v e r a g e s  is th e  p r o x im a t e  c a u s e  o f  in ju r ie s  in f l ic t *  
u p o n  a n o t h e r  b y  a n  in to x ic a t e d  p e rs o n .

( c )  N o  s o c ia l h o s t w h o  fu r n is h e s  a lc o h o lic  b e v e r a g e s  
a n y  p e rs o n  s h a ll b e  h e ld  le g a l ly  a c c o u n ta b le  fo r  d a m a g  
s u f fe r e d  b y  s u c h  p e r s o n , o r  fo r  in ju r y -  to  t h e  p e rs o n  
p r o p e r t y  o f , o r  d e a t h  o f ,  a n y  t h i r d  p e r s o n , r e s u l t in g  fro  
t h e  c o n s u m p t io n  o f .s u c h  b e v e r a g e s . .





SENATE

, , F U R T H E R :  Finance
2/8/79

D a t e :  . _____________________

Mr. P r e s i d e n t :

T h e  C o m m i t t e e  o n __________JUDICIARY____________________ h a s  h a d  - --1 1 _________________

relating to permanent fund; amending Appellate Rule 45, Alaska Rules of 
Court Procedure

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] d o  p a s s  [ ] do n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )
[ ] s a m e  t i t l e

[ ] r e p l a c e  w i t h  C S  f o r  [ j n e w  t i t l e

a n d  r e c o m m e n d s  ____________________________________________________________________________

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e
i ■* »

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e ______ ___________________________  C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
D O  P A S S  O T H E R  R E C O M E N D A T I O N S  :

■ i . A- - A s s S f a k  I j ,

C H A I R M A N
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D E P A R T M E N T  O F  R E V E N U E  /

orricE or the coMMissmm I  men s-muu ssm 
April 14, 1980

The Honorable Clem Tillion, Co-Chairman 
The Honorable Joe McKinnon, Co-Chairman 
Free Conference Committee on SB 122 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

G e n t l e m e n :

The Department of Revenue has reviewed the tentative 
cgreement reached in your Committee last Saturday and has 
estimated the revenue effects of the amendments to the 
personal income tax for Fiscal Years 1980 and 1981. These 
are $276.1 million total, which when combine ’ /ith the 
$128.5 million estimated for Permanent Fund Dividends, 
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the income 
tax amendment is based on the following:

Tax returns were filed by March 1, 1980 for 1979 
for a total of 91,966 taxpayers, of which 76,166 were residents. 
Of these residents, 7,389 claimed first year "Freeman credits" 
of $100 and 68,777 claimed second year credits; 9.70 percent 
of the 76,166 resident filers were filing for the first 
time.

Assuming that the proportion of first-time filers 
has not materially changed since the end of TAPS construction, 
this means that the 9.7 percent who are now filing for the 
first time would get no refund, another 9.7 percent who 
filed for the first time last year would get a one-third 
refund, another 9.7 .rcent would get a two-thirds refund, 
and the remainder would get full refunds. Thus,

0% refunded 
3.234 refunded 
6.477o refunded 

70.907. refunded 
80.607. refunded

9.77. (lst-time filers) x 0/3 refund
9.74 (2nd-time filers) x 1/3 refund
9.77. (3rd-time filers) x 2/3 refund

70.97. (other filers) x 3/3 refund

04-D2LM



D E P A R T M E N T  O F  R E V E N U E

omct or m  coMwssiom / men s - juhuu mu 
April 14, 1980

The Honorable Clem Tillion, Co-Chairman 
The Honorable Joe McKinnon, Co-Chairman 
Free Conference Committee on SB 122 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

G e n t l e m e n :

The Department of Revenue has reviewed the tentative 
agreement reached in your Committee last Saturday and has 
estimated the revenue effects of the amendments to the 
personal income tax for Fiscal Years 1980 and 1981. These 
are $276.1 million total, which when combined with the 
$128.5 million estimated for Permanent Fund Dividends, 
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the income 
tax amendment is based on the following:

Tax 'eturns were filed by March 1, 1980 for 1979 
for a total of 91,966 taxpayers, of which 76,166 were residents 
Of these residents, 7,389 claimed first y^ar ’’Freeman credits" 
of $100 and 68,777 claimed second year credits; 9.70 percent 
of the 76,166 resident filers were filing for the first 
time.

Assuming that the proportion of first-time fiiers 
has not materially changed since the end of TAPS construction, 
this means that the 9.7 percent who are now filing for the 
first time would get no refund, another 9.7 percent who 
filed for the first time last year would get a one-third 
refund, another 9.7 percent would get a two-thirds refund, 
and the remainder would get full refunds. Thus,

70.9% (other filers) 
lO 'O .DTTffTAL----------------

X 0/3 refund «= 01
3.23%

refunded
X 1/3 refund ■ refunded
X 2/3 refund » 6.47% refunded
X 3/3 refund = 70.90% refunded



--- ------------------------------------------------------------------------------------------------------------

The Honorable Clem Tillion, Co-Chairman April 14, 1980
The Honorable Joe McKinnon, Co-Chairman Page Two
Free Conference Committee on SB 122

During 1979 we collected approximately $125 million 
in withholding and estimated tax oayments. As people now 
file returns for that tax year, we expect refunds to exceed 
additional payments by $15 million. Our current estimate 
of the net tax for 1979 after these adjustments is $110.3 
million. If 80.6 perr.ant of this is refundable, the refund 
would be $88.9 million.

In the first quarter of calendar year 1980, withholding 
and estimated tax payments were $36,164,100. We estimate 
another $35 million for the second quarter, making a total 
of $71.2 million for the half year. The refundable and/or 
uncollected portion (80.67») of this is $57.4 million.

For FY 81, net income tax receipts will be $161.0 
million (12/79 forecast). The uncollected portion, at 80.6 
percent, would be $179.8 million.

The total revenue impact in refunded or uncollected 
income taxes is

$88.9 million (refund of 1979)
57.4 million (refund of 1/1/80-6/30/80 receipts)

129.8 million (uncollected FY 81 tax estimate)
$276.1 million Total

These figures will be incorporated in our Fiscal 
Note for the tax amendment bill, once it is clear which bill 
(SB 122 or SE 3 9 r) will serve as the vehicle.

Thomas K. Williams 
Commissioner



kq-p n  CTP
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« K I » A « T . M K \ T  O F  I K K V K N I ' E

o r n c t  of m  comssmn I m at s - muu $sw 
April 14, 1980

The Honorable Clem Tillion, Co-Chairman 
The Honorable Joe McKinnon, Co-Chairman 
Free Conference Committee on SB 122 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Gentlemen:

The Department of Revenue has reviewed the tentative 
agreement reached in your Committee last Saturday and has 
estimated the revenue effects of the amendments to the 
personal income tax for Fiscal Years 1980 and 1981. Those 
are $276.1 million total, which when combined with the 
$128.5 million estimated for Permanent Fund Dividends, 
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the income 
tax amendment is based on the following:

Tax returns were filed by March 1, 1980 for 1979 
for a total of 91,966 taxpayers, of which 76,166 were residents. 
Of these residents, 7,389 claimed first year "Freeman credits" 
of $100 and 68,777 claimed second year credits; 9.70 percent 
of the 76,166 resident filers were filing for tha first 
time.

Assuming that the proportion of first-time filers 
has not materially changed since the end of TAPS construction, 
this means that the 9.7 percent who are now filing for the 
first time would get no refund, another 9.7 percent who 
filed for the first time last year would get a one-third 
refund, another 9.7 percent would get a two-thirds refund, 
and the remainder would get full refunds. Thus,

9.7% (lst-time filers) x 0/3 refund » 0% refunded
9.7% (2nd-time filers) x 1/3 refund » 3.23% refunded
9.77. (3rd-timc fi?»Tb) x 2/3 refund « 6.477. refunded

70.97. (other filers) x 3/3 refund = 73.907. refunded
l0O.0% TOTAL 80.60% refunded

04-07LH



The Honorable Clem Tillion, Co-Chairman 
The Honorable Joe McKinnon, Co-Chairman 
Free Conference Committee on SB 122

April 14, 1980 
Page Two

During 1979 we collected approximately $125 million
in withholding and estimated tax payments. As people now 
file returns for that tax year, we expect refunds to exceed 
additional payments by $15 million. Our current estimate 
of the net tax for 1979 after these adjustments is $11C.3 
million. If 80.6 percent of this is refundable, the refund 
would be $88.9 million.

In the first quarter of calendar year 1980, withholding
and estimated tax payments were $36,164,100. We estimate 
another $35 million for the second quarter, making a total 
of $71.2 million for the half year. The refundable and/or 
uncollected portion (80.67*) of this is $57.4 million.

For FY 81, net income tax receipts will be $161.0 
million (12/79 forecast). The uncollected portion, at 80.6 
percent, would be $129.8 million.

The total revenue impact in refunded or uncollected 
income taxes is

These figures will be incorporated in our Fiscal 
Note for the tax amendment bill, once it is clear which bill 
(SB 122 or SB 394) will serve as the vehicle.

$88.9 million (refund of 1979)
57.4 million (refund of 1/1/80-6/30/80 receipts)

129.8 million (uncollected FY 81 tax estimate) 
$276.1 million Total

S i n . a r e l y .

Thomas K. Williams 
Commissioner
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COMMITTEE REPORT 

SENATE

F U R T H E R : Hor.G

M r .  P r e s i d e n t :  

T h e  C o m m i t t e e  on

2 / 1 3 / 7 9

D a t e :

JUDICIARY h a s  h a d

relating to sentencing of criminal defendants

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

I 1

d o  p a s s  [ ] do n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r   _________________

e n d  r e c o m m e n d *

'1 s a m e  t i t l e  

( j n e w  t i t l e

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ j r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to t h e  _______________  C o m m i t t e e[ ]

M E M B E R S  S I G N I N G  

DO P A S S

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S

J / 1

S 60 (Rev. 1 2 / 7 8 )

C H A I R M A N



• «*A Tim Dwlricl f

^ S u p e rio r  C o u r t

^ t a t c  of ^ l a a k a

»-|RSl JUDICIAL DISTRICT 
415 MAIN STREET. ROOM 402 
KET 'H IKAN, ALASKA 99901

Chamber ol 
THOMAS E SCHULZ. Judge February 21, 1979

Hon. Robert H. Ziegler, Sr.
Alaska State Senate 
Pouch V
Juneau, Alaska 9981]

Re: An Act Relating to Probation

Dear Bob:

I have reviewed tne proposed legislation that would allow imprisonment 
as a condition of a suspended imposition of senteno"4 and thus, get us out of 
the disaster fomented by the Boyne decision. I thin/, that the proposed legis­
lation covers all the bases. I particularly like the provisions for deductions 
for good conduct but I'm not so sure that I agree with the provisions allowing 
parole. If parole is to be a factor, I think the minimum term of imprisonment 
should be -Tie year rather than 180 days. In my experience, when a judge suspends 
imposition of sentence buc feels that the defendant should serve sore time in 
prison, he usually has a definite period of time in mind ar.d putting parole 
eligibility into the equation just makes it more difficult to arrive at a 
sentence that gets the desired results. I also feel that imprisonment as a con­
dition of a suspended imposition of sentence should never involve more than 
one year's incarceration anyway. If the guy needs to qo to jail longer than a 
year, he probably should not have gotten an SIS anyway. Of course, the same 
argument can be made at the six month level but frequently that young slow 
learner comes along that you want to jive a good sharp jolt to but still leave 
him an opportunity to clear his record of the ornviction and so I would like 
to see the latitude of using up to a year's imprisonment as a condition of an 
SIS and without having to worry' about parole. The good time deduction is fine.
If the guy can get along in the institution and obey all the rules and get his 
good time deduction, he should be able to earn it.

Under Sec. b, the Act is take effect on January 1, 1980. Ihe new Criminal 
Code goes into effect on January 1, 1980, as I understand it at this time, and 
we vnuld not h a w  the Boyne problem under the new Criminal Code because the 
statute specifically authorizes the judge to impose a period of imprisonment 
as a condition of probation. I would much prefer to see this Act rammed through


