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The Honorable Robert Ziegler April 5, 1979
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With these things in mind, we submit a draft of a
bill which could be substituted for the present SB 110
language. The effect of this Dbill would be to leave it to
the driver to ascertain who will have access. It would,
however, recognize that insurance carriers and others do
depend on access for decisions they make, and should not be
forced to take a particular action - such as issue a
policy - without the facts disclosed by the record.

I would be pleased to provide any other information
you and the committee may desire. We know the deadline has
passed fcr action by the full Senate this year, but would
greatly appreciate a hearing in your committee at your
earliest opportunity.

MTT/pl

cc: Senator Dankworth
Senatory Meland*
Senator Bennett
Senator Ray



STATEMENT OF MIKE THOMAS
(REPRESENTING THE AMERICAN INSURANCE ASSOCIATION)
CONCERNING SB 110

On the last day of the Tenth Legislature, FCCS
CSSB 471 was passed by both houses of the Legislature. That
bill had gone to Free Conference as a 3-page bill dealino
with motor vehicle fees, and came back as an 84-page bill
made up of what had been SB 471, SB 321 (a revision of the
Motor Vehicle Code) and SB 594 (extending an industrial
incentive tax credit). SB 321 had been referred to Senate
Judiciary and Finance Committees, and o. the last day of
the Session it was still in Senate Judiciary.

Within SB 321, and therefore in the version of t
471 that passed, was a new AS 13.15.151, a copy of which 1is

attached as Exhibit A. That section limits access to
drivers®™ records maintained by DMV, to certain other agencies
and to the driver himself. It expressly forbids insurance

companies from requiring access to the records as a condition
of selling insurance to the driver.

Insurance companies, of course, rely heavily on
the drivers®™ record to determine whom to insure and what
rates to charge. All their rating plans depend on access to
those records. In fact, in other states, companies are
criticized heavily for using factors other than driving
records, such as age, sex or neighborhood, as underwriting
criteria. If companies don"t know who are good drivers and
who are not, they will have to set rates assuming that some
unknown number of applicants will be risks that are so bad
they would not be written voluntarily, or would be written
only with a substantial surcharge, as ir. the assigned risk
pool. The rates that would result would of course be higher,
and very unfair to those with good records. They could lead
in turn to more uninsured motorists (now estimated at 25-40%),
and less competition by 1insurers 1in Alaska.

The application of AS 28.15.151 has been enjoined
by the Superior Court, pending reconsideration of that
provision by the Legislature. In entering the injunction,
the Court found that there were "serious and substantial”
questions concerning the manner in which SB 471 was passed,
and further found that an injunction was in the public
interest. The Cou.-t had before it affidavits of Richard L.
Block, then Director of Insurance, and Roger Grummett, then
President of the Alaska Independent Insurance Agents and
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Brokers, 1Inc., a trade association of most of the independent
agents and brokers 1in the State. Pertinent excerpts fronm
those affidavits are attached as Exhibits B and C. (Full
copies of all pleadings are available).

Nobody wants or intends to go forward with the
lawsuit, since it raises questions that would go to the
validity of all of SB 471, and not just the section we are
concerned with here.

What we ask is only that insurance companies -
and perhaps others with legitimate need - be given access to
the drivers®™ records. As set out more fully 1in the state—
ments of Mr. Block and Mr. Grummett, we think that such
access is essential if we are to try to keep insurance rates
rationally related to the risk insured, and if we are to
encourage competition in the Alaska 1insurance markets.
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EXCERPT FROM AFFIDAVIT OF RICHARD L. BLOCK

The effect of Section 28.15.151 of Chapter 178,
SLA 1978, and particularly subparagraphs (e) and (f) of that
section, 1is to deny access by 1insurance companies to drivers"
reccrds maintained on drivers licensed in the State of
Alaska, either directly or indirectly. That denial of
access would have predictable and adverse effects upon large
numbers of persons buying insurance in the State of Alaska,
and upon the insurance industry itw=If.

Most rating plans for the sale of automobile
insurance within the State of Alaska which are presently
approved by my Division and in effect assume access to

driving records as a basis for underwriting. The driving
raccrds are used both to screen for acceptable risks and to
set rates. Companies set their own 1internal policies as to

what risks they will voluntarily write, and drivers with
records reflecting traffic violations or traffic accidents
are often required to proc re insurance from alternate
insurance programs offered by the 1insurer or pay scheduled
surcharges. Many companies also offer a range of rates
depending on driving records, offering premium credits for
the same coverage 1in the event the driver has a clean
driving record.

There is in operation in the State of Alauka an
"assigned risk plan” for private passenger automobiles and
an "assigned risk pool™ for commercial automobile risks, to
insure that persons that want automobile 1insurance but do
not meet underwriting criteria of the carriers are able to
buy 1insurant.. Risks are allocated to the companies who
write automobile insurance in the State, and those companies
are allowed tc charge a substantially higher rate, recognizing
tne 1increased risk that persons who do not meet company
unc jrwritir.g standards present.

The effect of Secti<n 151 would be to prohibit the
use cf driving records as a criteria for underwriting and
thereby to invalidate the underlying assumptions in the
rating plans presently approved. The 1indirect effect would
be to force the companies to write 1insurance for an unknown
number cf persons who did pot meet their underwriting
criteria, persons who would normally be placed in the assigned
risk pool. Some companies, especially those who now as a
matter of company underwriting policy, write only better
risks, would have to consider whether they could or would
write or. this completely different basis in the State of
Alaska. All companies would be forced to file new rating
plans taking into considei ition the lack of access to
driving records.

EXHIBIT B
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Predictably, companies would seek approval of
rates which would be high enough to provide for the inclusion
of risks which the companies have found by experiance to be
unprofitable at any rate lower than the assigned risk pool
rates. Should the Division approve these rate filings,
substantial numbers of insureds would be forced to pay
substantially in excess of current rates and substantially
in excess of what the experience of their hazard class
dictates, thus making the rate unfairly discriminatory and
violative of AS 21. 36. 080. If the Division disaprov«->s, many
insurers could be expected to withdraw from writing in this
State further exacerbating the now tenuous automobile
insurance market 1in this State.

The enforcement of Section 151 would have a definite
tendency to make automobile insurance less competitive and
more expensive within the State of Alaska, particularly for
those persons who have average or betcer than average
driving records.

EXHIBIT B
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EXCERPTS FROM AFFIDAVIT OF ROGER GRUMMETT

The principals of my company, and indeed all
insurance agents actively engaged in the business 1in this
State, are quite concerned ab ->ut the impact of Section
2*.13.151 cf Chapter 18, SLA 1978. IT it goes into effect
or. October 15, 1978, it will have a severe impact on all
facets of automobile insurance 1in the State.

There will wundoubtedly bea severe restriction in
available market, since virtually all companies writing
private passenger automobile 1insurance base their underwriting
ar.d rating on past driving experience and motor vehicle
reports. Denial of access to those reports will result 1in
a substantial 1loss of business to the companies presently in
the market, and therefore will result in very restricted
markets fcr the consumer. It is likely that the restricted
market will mean overall higher rates for those consumers
that are still able to obtain automobile insurance through
standard companies. As a matter of fact, we have already
received notice from one of our major underwriters, 1indicating
that because of the passage of the statute, they will not
accept any new private passenger automobile business. The
restriction in market, which has already begun, will also
undoubtedly have adverse impact on those drivers who have
clean records, not only because of the restriction 1in
markets and lessening of competition, but also because the
carriers will have to charge higher rates to cover the
unknown risks.

There will also be a substantial amount of lost
revenue tc the brokers and agents in the Sta"te of Alaska.
Attempting to market any individual private passenger
automobile risk will become very time consuming and expensive
fcr tne bro/.ers. Further, many accounts that are not v, itten
in standard markets will undoubtedly wind up in th® assigned
risk pcol, which charges a higher rate to the insured bet
i~"elops a lever commission rale. It is also quite likely
that a number of individuals will choose to do without
irsurar.ee due to the higher rates, which 1is not only a poor
result for the remainder of the driving public, but will
result in additional lost revenue to agents and brokers.

EXHIBIT C



sb no
TESTIMONY OF THE DIVISION OF INSURANCE
BEFORE THE SENATE JUDICIARY COMMITTEE
FEBRUARY 12, 1980

The Division of Insurance supports this legislation. AS 28.15.151 was added
to the statutes with 19 Ch. 178 SLA 1978. That statute bars access to motor
vehicle records by insurance companies. The effect of the statutes is pre—
sently under a temporary restraining order issued by the court. The proposal

before you would, again, permit insurers access to motor vehicle records.

Almost all automobile insurance rating plans used in Alaska and, indeed in
most other states, use motor vehicle data in the rating plan as a means to
distribute their auto insurance premium needs. The driver with moving
violations is likely to be paying a higher preriun for his insurance than

is the driver with no moving violations, and wt view that as appropriate.

IT the motor vehicle records are denied insurers, then all of the automobile
rating structures on file with the Division of Insurance will have to be
replaced with one that no longer considers that information. The effect of
this will be to redistribute those surcharge premiums, currently being applied
to drivers with violations, to all drivers, resulting in an increase of pre—
mium for the driver with no violations on record. Additionally, most carriers
utilize motor vehicle record informa® o™\ 1n their selection of business, even
aside from the rating of that selection. This selection has generally re—
sulted in some wide variations in rates amongst insurers. With removal of this
tool of selectivity, it is expected that the companies with lower rate
structures will have increases in their rate structures as the experience on
the new selection is felt. We do not believe that this result Is desirable.
We would urge that the committee act to continue availability of this data

to insurers.

Failure to pass this or a similar bill will result In a vacation of the
temporary restraining order already mentioned by the court. The impact
of that on our program will be substantial since many new rating pro—
posals will have to be reviewed for propriety, compliance with statute
and waiting of new forms of discrilmatlon for fairness. Further, the
statistical studies and data aval®™ ble for previous years in Alaska will
no longer be usable. This will It.ive Alaska automobile rate levels in
douot for at least three or four years to come. Passage of this partic—
ular legislation is very important.
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Mr. President:

The Committee on

civil liability of gratuitous servers of alcoholic bevergges

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations: - -
[ 1 do pass [ 1 do not pass

[ 1 do pass with attached amendments(s)

[ 1 same title
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March 10, 1980

The Honorable Samuel R. Cotten,
Alaska State Representative
Room 208 Capitol Building
Juneau, Alaska

Dear Sam:

What you propose to do to good old SB 115 meets with my
approbation.

I only wish you could carry It one step further and provide
protection for non-commercial purveyors like you and me

when ve pour in our homes.

However, protecting the owner”operator is a step in the
right direction.

Regards,

Robert F. Ziegler, Sr.

RHZ:1k



Official Business

DATE:

TO:

FROM:

RE:

Alaska |itate legislature

House of Representatives

Committee 0N Rules
Pouch V

State Capitol
Juneau, Alaska 99811

March 6, 1980

Rep. Buchholdt
Rep. Meekins
Rep. Parr

Sen. Rodey
Sen. Ziegler

Rep. Cotten

House Rules Caimittee Substitute for HCS CSSB 115

The Rules Caimittee is considering a caimittee substitute for

HCS CSSB 115. 1 would rppreciate your conments on it. The following is

the proposed change:

Sec. LIMITATION ON CIVIL LIABILITY. A licensee, or
the employee or agent of a licensee, who furnishes an alcoholic
beverage to an individual on premises licensed under this title
may not be held civilly liable for injuries resulting from the
intoxication of that individual unless the furnishing of
alcohol beverages occurred in violation of AS 04.15.020(a) and
(d), 04.15.060(e), or 04.15.080.

The statutes that deal with th exceptions are listed below:

AS 04.15.020. Restrictions on sale or disposition of liquor.

(a) Sale to minors or intoxicated persons. It is unlawful to
give, barter or sell any intoxicating liquors, including beer and
wine, to a person under the age of 19 years or to an intoxicated
person, and it is unlawful for a licensee to permit the giving,
selling, bartering or driiiking of any intoxicating liquor within
the premises covered by a license to or by either of the forbidden
classes, nor shall the licensee permit the drinking of hard or
distilled liquors by any person upon the premises covered by his

license, unless it is permitted under the classification of his
license.

(d) Presence of minors on premises. It is unlawful for a person
under the age of 19 years to enter or rerain upon licenses premises
unless he is accompanied by his parent, guardian or spouse who has
attained the age of 19 years. A person under the age of 19 years
may enter and remain upon licensed premises which are also recognized
as a restaurant for the purpose of dining or dancing if accompanied



by his parent, guardian, or spouse who has attained the age of 19
years, or by the parent or guardian of any other minor also present,
or by any other adult with the consent of the minor®"s parent or
guardian. The Alcoholic Beverage Control Bor. ., with the approval

of the city council if the premises are within the city or with the
approval of the borough assanbly if the premises are outside the

city but within a borough, shall designate which premises are
restaurants for the purposes of this section. Licensed premises

are premises holding licenses under AS 04.10.020(a)-04.10.020(d).

The Alcoholic Beverage Control Board shall promulgate regulations

for the des .gnation of restaurants and the continuation or withdrawal
of the designation. No establishment may be designated as a restaurant
for the purposes of dining without the consent of the licensee.

AS 04.15.060. Purchases by Minors, (e) A licensee, or his employee,
who allows to ranain upon licensed pranises where intoxicating

liquor is sold, a person under the age of 19 years not in company

of his parent or legal guardien or spouse who has attained the age

of 19 years, or sells, gives or serves intoxicating liquor to a

person under the age of 19 yesirs without having procured the signature
of the person upon a statement as provided in this section, or who
knowingly sells, gives, or serves intoxicating liquor tr or allows

the person to remain on licensed permises where intoxicating liquor

is sold, is guilty of a misdemeanor.

AS 04.15.080. Giving of intoxi® ating liquor to persons under the
age of 19 years, (a) A person or firm, company, corporation or an
anployee thereof who sells, barters, gives or delivers to a person
under the age of 19 years, 1iiny intoxicating liquor is guilty of a
misdemeanor, and upon conviction 1is punishable by imprisonment of

not more than one year, or by a fine of not more than $500, or by
both.

(b) The term "person™ as used in this section does not include
parent as to his own child, a guardian as to his ward or a licensed
physician or nurse in giving medical treatment.

Intoxicated person is defined under AS 47.37.270(10) as:
"Intoxicated person”™ means a person whose mental or physical

functioning is substantially impaired as a result of the use of
alcohol.

A definition lor "drunken person" 1is suggested in SSSB 239 which 1is:

"Drunken person™ means a person exhibiting those plain and easily
observed or discovered outward manifestations of behavior carmonly
known to be produced by the use of intoxicating liquor.
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DEI *"AHTMENT OF
CFACE CF THE ATTCR\EY GENRL

JAY S. HAMMOND, SOYERNDP

LAW

POUCH K-STATE CAPITOL
JUNEAU. ALASKA 99811

April 2, 1979

The Honorable Bill Ray

The Honorable Mike Colletta
Alaska State Legislature
Pouch V

Juneau, Alaska 99801

Re:

Dear Senators Ray and Colletta:

Dram Shop Liability Question
Our File #J-66-569-79

You requested our opinion whether removal of the

word "lawfully” from CSSB 115 (Rules) would shield a tavern

keeper from liability for injuries

resulting from the tavern

keeper serving liquor to an intoxicated adult or a minor 1in

violation of AS 04.15.020(a). For

the reasons which follow,

we believe removing the word "lawfully™ from that measure

would have the effect of shielding a tavern k .per fronm

civil liability for injuries resulting from the tavern

keeper serving an intoxicated individual or a minor in

violation of the statute.

Section 2 of CSSB 115 (Rules) would add a new

section to the Alaska Statutes to

Section 09.65.097.

read:

LIMITATIONS ON THE CIVIL

LIABILITY OF LAWFULL BEVERAGE PROVIDERS. A
person who lawfully provides an alcoholic
beverage to an individual may not be.held



Senators Ray & Colletta -2- April 2, 1979

civilly Iliable for injuries resulting fronm
the intoxication of that individual.

This Statute would codify the general common law rule:

[1]t is not a tort to either sell or

give intoxicating liquor to ordinary
able-bodied men, and it has been frequently
held that 1in the absence of statute, there
can be no cause of action against one
furnishing liquor 1in favor of those injured
by the intoxication of the person so furnished.
The reason usually given for this rule 1is
that the drinking of the liquor, not the
furnishing of 1t, 1is the proximate cause -
of the 1injury. The rule 1is based on the
obvious fact that one cannot become intoxi
cated by reason of liquor furnished 1if he
does not drink it.

45 Am. Jr. 2d, INTOXICATING LIQUORS 8553 at pp.
852-853 (foolLnotes omitted).

However, some jurisdictions do afford a cause of
action agai st a provider of liquor for injuries resulting
from intoxication. This frequently 1is accomplished by
legislative enactments known as "dram shop acts"™ wt ich place
statutory liability on the person selling or furnisning the
liquor which caused the intoxication. 5 Am. Jur. 2d,
INTOXICATING LIQUORS, 88561 et seq- Occasionally, liability
has teen found in the absence of a dram shop act "whera the
liquor was given or sold to a person who 1is in such a condi —
tion as to be deprived of his will-power or responsibility
for his behavior, or to a habitual drunkard, or in violation
of a prohibitory statute.” 45 Am. Jr. 2d, INTOXICATING

LIQUORS, 8554 at page 853 (footnote omitted)."
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In Alaska, A > 04.15.020(a) prohibits furnishing
intoxicating liquor to minors and to intoxicated persons.
The Alaska Supreme Court has not ruled on the precise 1issue
vhett er furnishing liquor to a minor or intoxicated person
in violation of AS 04.15.020(a) gives a third person inju-ed
as a result of intoxication a cause of action against the
person furnishing the liquor. However, there are strong
indications that the court would hold that a violation of
AS 04.15.020(-) gives an injured party such a cause of
action against the provider of the liquor.

The roderal District Court for Alaska has held
that under Alaska law, a violation of AS 04.15.020(a) is
negligence per se, giving the injured par”y a cause of
action against the tavern keeper. Vance v. United Sta“.es,
355 F. Supp. 756 (D. Alaska 1973).*/

In Barton v. Lund, 563 P. 2d 875, S77 n.6 (Alaska
1977), a three-justice Alaska Supreme Court expressly refused
to reach the 1issue of liability resulting from a violation
of AS 04.15.020(Ca) in holding that such a violation would
not support a cause of action against a liquor licensee
under AS 04.15.180 who had no control over the actual

operation of the tavern. The majcrit\ noted that the

*/ The Court 1in Vance did not discuss the pre-statehood
case of Cherbonnier v. Rafalovich, 88 F. Supp. 900
(0. A.laska 1950) , which reached an opposite result
under the Territorial predecessor to AS 04.15.020(a).
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Federal District Court had found such Iliability under Alaska
law in Vance, supra, and that the California Supreme Court
found such liability based on a violation of a criminal
statute similar to AS 04.15.02C(a), Veselv v. Sager, 46 ?.
2d 151 (California 1971), and based purely on the common law
without reliance on the statute. Bernhard v. Harrshls Club,
546 P. 2d 719 (California), Cert, denied, 429 U.S. 859
(1976).*/ The majority did cite Bachner v. Rich, 54 P. 2d
430 (Alaska 1976), and Farrtll v. Baxter, 44 P. 2d 250
(Alaska 1971), cases not 1involving intoxicating Jliquor, in
both of which the court held that a statute established a
standard of care which, when violated, constituted negligence
as a matter of law. Extending the hold"ng of those cases to
the intoxicating liquor situation would result in a finding
of liability, the result reached by Federal District court
in Vance.

Justices Boochever and Rabinowitz, dissenting in
Barton, not only appeared to approve the Federal District

Court®s holding in Vance but would have imposed vicarious

*/ In response to these cases, the California legislature
amended Cal. Bus. & Prof. Code 825602 and Cal. Civ.
Code 5171A to abrogate the results of those decisions
in favor o: the traditional common law rule holding
that the consumption, not the furnishing, of intoxi—
cating liquor 1is the proximate cause of 1injuries
resulting from intoxication. Ch. 929, 1978 Cal. Adv.
Legis. Serv. A copy of that enactment is attached
for your information.



liability for violations of AS 04.15.020(a) on licensees
under AS 04.15.180 who take no active part in the conduct of
the tavern®s business. They appeared to assume that a
violation of AS 04.15.020(a) gives rise to a cause of action
against the provider of liquor, the result reached in Vance.

Enactment of CSSB 115 (Rules), as it now reads,

would not appear to change the law in Alaska (as it appears

in the cited cases) one way or the other. Itmight raisea
question regarding liability where liquor was furnished 1in a
matter which was technically unlawful--e.g ., liquor sold on
election day in violation of AS 04.15.020(c) but lawfully
sold in all other respects--but that question currently
exists 1in the absence of such a statute. Enart.nent of CSSB
115 (Rules) with the word "lawfully™ removed, however, would
appear to absolve any provider of an alcoholic beverage fronm
any liability for injuries resulting from the consumer®s
intoxication. This would be true regardless of whether the
provider of the 1liquor violated AS 04.15.020(a) by furnishing
the liquor to a minor or an 1intoxicated person or violated

any other statute dealing with the furnishingof liquor.In

other wcrds, it would preclude the court from finding any

provider of intoxicating liquor Iliable for injuries suffered

as a result of intoxication, even when the liquor was fur-
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nished to an intoxicated person or a minor in violation of

AS 04.15.020(a).

TGK:bwb

Enclosure

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By; ve- . i

Thomas G. Koester
Assistant Attorney General
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An act to amend Section ,25602 of tHe “Business”and
Professions Code, and toamend Section 1714 of the Civil,
Code, relating to proximate cause-. .7 - =

) . o e’  Tm i1
"1.r.cismi® K c:ounsi:i:s DitiniT

SH 1645, Ayala. Alcoholic, beverage liability: proxi-,
male cause. : - . boy s of |
The California courts have recently intr rprcted cxist-
ing law as imposing civil liability unon persons who sell,,
furnish, give or cause to be given a“toholi: beverages to
an intoxicated person when such person inflicts injury,,

upon a third party.

This bill would specifically prohibit the |mp03|t|on of.
civil liability in such instance.

"This bill would also state a legislative declaration that
prior judicial interpretation shall he reinstated so that
such civil liability to a third party isincurred solely by the:
intoxicated person. The bill would also provide specifi—
cally that no social host who furnishes alcoholic beverages:
to any person shall be held legally accountable for dam —
ages suffered by such person, or for injury to the person

or properly of, or death of, any third person, resulting
from the consumption of such beverages.

Thelpeople iOf the State, of Californio do enact as foIIo%s.:

SECTION 1, Section,,25602 of the Business and
Professions Code isamended to read: -

,25602. (@ Every person who sells, I'mnishes, gives,
or causes to be sold, furnished, or given away, any
alcoholic beverage to any habitual or common*drunkard
or to any obviously intoxicated person is guilty of-a
misdemeanor.

(1> No person who sells, furnishes, gives; or*causes to
be sold, furnished, or given away, any alcoholic beverage
pursuant to subdivision (a) of this section shall be civilly
liable to any injured person or the estate of such person
for injuries iullictcd on that person as a result of

- - i - i, 1i-
intoxication byThe consunWr 6f such alcoholic beverage.

(c) The Legislature herebyldeclares that this section
shall be interpreted so that the holdings in cases such as
Vesely v. Sager (5Cal. 3d 153), Bernhard v. Hurrah*s Club
(16 Cal. 3d 313) and Coulter v. Superior Court (----------
Cal. 3d . -,.-) he abrogated in favor of prior judicial,
interpretation, finding the consumption of alcoholic
beverages rather than the serving of alcoholic”"beverages

as the proximate cause of injuries inflicted upon another

by an intoxicated person, i = 1 > 1 3
SEC. 2. eSection 1714 of the Civil Code is.amended to
read: e o " =

1714. (@) Every one 1is responsible, not only for the
result of his willful acts, but also for an injury occasioned
to another by his want of ordinary care or skill in the
management of his property or person, except so far as
the latter has, willfully or by._.want of ordinary care,
brought "lhe injury upon himself. The extent of liability in
such cases is defined by the Title on Compensatory
Relief. >

(b) It is the intent of the Legislature to abrogate the
holdings m cases such as Vesely v. Sager (5 Cal. 3d 153),
Bernhard v. llarrah®s Club (16 Cal. 3d 313), and Coulter
v. Superior Court ( Cal. ™ ) and to
reinstate the prior judicial interpretation of this section as
it relates to proximate cause for injuries incurred as a
result of furnishing alcoholic beverages to an intoxicated
person, namely that the furnishing of alcoholic beverages
is not the proximate cause of injuries resulting from
intoxication, hut rather the consumption of alcoholic
beverages 1is the proximate cause of injuries indicted
upon another by an intoxicated person.

(c) No socal host who furnishes alcoholic beverages to
any person shall he held legally accountable for damages
suffered by such person, er for injury to the person or
property of, or death of, any third person, resulting from
the consumption of such beverages.
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intoxication by"lh*exconsumer "ofsuch alcoholic beverage.

| i 1l i ©) The"Legislature hereby declares that this section
i ) . shall be interpreted so that the holdings in cases such as
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Sit 1645, Ayala. . Alcoholic beverage. liability: proxi-, as the proximate cause of injuries inflicted upon another
Imale cause. ; G by an intoxicated person. - mi e L R
The California courts have recently interpreted exist— SEC. 2. -Section 1714 of the Civil"Code isamended lo
ing law as imposing .civil liability upon persons who sell,. read-
Inmisii, give or cause to be given alcoholic beverages to 1714. (a) Every one is responsible, not only for the
an intoxicated poi >l when such poison inllicts injury, result of his willful acts, but also for an injury occasioned
upon a third part/. lo another by his waul of ordinary care or skill in the
This bill would specifically prohibit the imposition of management of his property or person, except so far as
jcivil liability in such instance.

the latter has, w ilfully or by want of ordinary care,
brought "the injury upon himself. The extent of liability in
such cases is defined by the Title on Compensatory
Belief.

(b) It is the intent of the Legislature lo abrogate the
holdings in eases such as Vesclv v. Sager (5 Cal. 3d 153),
Ileruhaid v. llarrah®s Club (16 Cal. 3d 313). and Coulter

This hill would also stale a legislative declaration that
|I>rioi judicial interpretation shall he reinstated so that
such civil liability to a third party isincurred solely by the:
intoxicated person. The bill Would also provide .specifi—
cally that no social host who fm uislies alcoholic beveragesl
jo any poison shall be held legally accountable for (lain
jiges suffered b) "such person, o. lor injury to the person

v. Superior Court ¢( : Cal. 31 ) and lo
hi properly of, or death of, any Ibird person, resulting reinstate the prior judicial injerprelalion of this section as
Troin the consumption of such beverage!?. it relates In proximate cause for injuries incurred as a

) . - ) . 11 result of lot nisliing alcoholic beverages lo an uiloxicaled
Hleipeople.at (he. §tate, at.Callfornla da enact ./ follows:

person, namely that the furnishing of alcoholic beverages

iIs not the proximate cause of injuries resulting from
SECTION I Section,.25602 of the Business and, intoxication, hut rather the consumption ol alcoholic
I Tolcssions Code isamended to read: beverages is the -proximate cause of injuries iulliclcd

251)02. (a) Every pcison who sells, furnishes, gives, ipon another by an intoxicated person.

a causes, lo he sold, furnished, or given away, any (©) No social host who furnishes alcoholic beverages to
leoholie beverage lo any habitual or commoii“dVuiikard

any person shall be held legally accountable for damages
ir lit any obviously intoxicated person is guilty of*a suffered by such person, or for injury to the person or
nisdi meanor.

property of, or death of, any third person, resulting fiom

(b) No person who sells, furnishes, givcS,:or® causes lo the eoi.sumption of such beverages.

e sold, (m nished, oi given away, any alcoholic beverage
iirsuanl lo subdivision (a) of this section shall he civilly
able to any injured person or lhe estate ol such pt isou
)i injuries iulliclecd on that person as a result of
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April 11, 1979

The Honorable Bill Ray
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Dram Shop Liability Question
Our File J-66-.¢69-79

Dear Senator Ray:

In a phone conversation earlier today, you indi—
cated that our letter of April 2, 1979 did not completely
answer your question regarding the effect of CSSB 115 (Rules)
on third-person liability for injuries suffered as a result
of that third person furnishing intoxicating liquor to
another You indicated that your question was whether
enactment of CSSB 115 (Rules) would shield third persons
from liability for injuries resulting from another ™ in—
toxication if the intoxicating liquor was furnished lawfully.
For the reasons which follow, w_ believe it would provide
such a shield.

Section 2 of CSSB 115 (Rules) would add a new
section to the Alaska Statutes to read:

Section 09.65.097. LIMITATIONS ON THE CIVIL
LIABILITY OF LAWFUL BEVERAGE PROVIDERS. A
person who lawfully provides an alcoholic
beverage to an individual may not be held
civilly Jliable for injuries resulting fronm
the intoxication of that individual.

This statute would codify the rule which seems to be rather

universal: A third person who lawfully furnishes liquor is
not liable for Injuries resulting from the consumption of
that liquor. This appears to be the rule even in states

like California where a trfira person will be liable for
such injuries 1f he unlawfully provides liquor.

We hope this answers your question. However, it
possible that it does not. It appears that there are two
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possible sources for any confusion which remains: (1)
Differences of opinion regarding the existing law of third-
person liability 1in Alaska; and (2) differences of opinion
regarding the effect of the language _n CSSB 115 (Rules).
We must point out that this is a developing area of law,
and we cannot predict with absolute certainty what result
our Court will reach under any given statutory enactment.
However, we believe our Court would hold that the language
of CSSB 115 (Rules), as it now appears, would shield third
persons furnishing intoxicating liquor from liability for
injuries suffered as a result of intoxication where the
furnishing of that liquor wa j not in violation of existing
law. We will work with you and/or other legislators in
drafting appropriate language to accomplish whatever policy
that the legislature determines 1is appropriate 1in this area
if further amendment to SB 115 1is desired.

In the meantime, we hope you find this of some
assistance.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney General

GTK:dim

cc: Senator Mike Colletta
Senator Patrick Rodey



VIOLATION OF STATUTES
Runge v. Watts, 589 P.2d 145 (Mont. 1979):

Plaintiff was injured in collision with car driven

by intoxicated minor. Minor was Tfurnished alcoholic beverages
by defendant, a private 1individual, 1in violation of a state
statute. In holding that complaint was properly dismissed,

court states at 589 P.2d 147:

Traditionally, there has been greater
justification for imposing liability on

a commercial purveyor than on a social
purveyor. There 1is a greater need for
some check on the pecuniary motives of
those engaged in the business of selling
alcoholic beverages. In addition a com—
mercial vendor 1is in a better position to
observe his customers and monitor their
level of intoxication by virtue of the
fact that the seller 1is more likely to
communicate with the patron each time he
serves a new drink.

Taking this into consideration, we are
reluctant to extend the liability of per—
sons serving alcoholic beverages to a
social setting when the legislature has

tc date failed to extend that liability

tc commercial vendors by virtue of dram-—
shop legislation.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 8, 1979

SUBJECT: Court cases 1in California and Alaska regarding
liability of provider of intoxicating beverages
for damages caused by intoxicated person:

(Work Order No. 6060)

TO: Senator Robert Ziegler a

FROM: Joseph A. Guthrie, Legislative Counsel I @@=

/

Attached you will find the California cases you requested.

Also, Bu will find a federal case construing Alaska law,

Vance . United States, 355 F Supp-. 756 (1973) which finds

(1) that violation of Alaska®™s law prohibiting service to
intoxicated persons 1is negligence per se; and (2) that-~

public policy requires that a provider of alcoholic beverages,

whe~TreTT liquor licensee or social n:>st. be held to be the
~roximate cause of damages caused by theperson he serves
iquor co_.

Attachment

JAG:nenm
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George D. Cary as Register of Copy-
rights is null and void;

2 That the defendant Mumford is
enjoined from appointing a Register of
Copyrights unless and until he follows
the procedures of the Library of Con-
gress governing that appointment;

3. That the defendant Mumford be
required to implement corrective action
to r.emedi(I the findings of discrimination
against the plaintiff, in accordance with
the regulations of the Library of Con-
gress as construed in the Opinion filed
In this case;

4. Nothing in this Order shall pre-
vent the defendant Mumford from mak-
ing a temporary or interim appointment
of an Acting Register of Copyrights
during the period in which the p: >e-
dures of the Library of Congress are
being complied with, but any such inter-
im or temporary appointment shall be
without prejudice to plaintiff's rights to
be considered for the position of Regis-
ter of Copyrights; and

C.  That the defendants’ motion for

surr&mary judgment be and is hereby de-
nied.

mWRHi mum

Mrs. John C. VANCE, Individually and as
Guardian Ad Litem for ,J?hn C.
Vance, ct al , Plaintiffs,

V.
UNITED STATES of America,
Defendant.

CIV. No. A-84-71

United States District Court,
D. Alaska.

March 16, 1973.

~Action was brou%ht against _the
United States under ‘he Federal Tort
Claims Act on theory that plaintiff's
husband was negligently served intoxi-
cating liquors at noncommissioned offi-
cers’ club at Alaskan air force station.
Oi defendant’s motion for summary

judgment, the District Court, Plumme*-.
Chief Judge, held that agent of the
United States had a duty to the husband
to ex.rcise reasonable care in dispensing
intoxicants, and a breach of that duty
could be found to have been the proxi-
mate cause of h;s injuries; further,
such a breach occurred if defendant vio-
lated Alaskan statute which makes it a
crime to give or sell liquor to minors or
intoxicated persons, and a breach coi Id
also be luund if defendant failed to take
additional reasonab’e precautions; anc
contributory negligence would be a de-
fgnse only If the statute was not violat-
ed.

Motion denied.

1 NeLcIJIigence 6

~Under Alaskan law, an unexcused
violation of a statute of regulation is
negligence in i'self if court adopts the
statute as defining the conduct of a rea-
sonable man, and If the statute is not so
adopted, a violation may be considered
as evidence of negligence; and court
may and usually must adopt the statute
as the minimum standard of care if pur-
pose thereof is at least in part to ﬁrotect
class of persons which includes the one
whose interest is invaded, and to protect
particular interest invaded, and to pro-
tect that interest against the kind of
harm which resulted, and to protect that
interest against particular hazard from
which harm resulted.

2 Intoxicating Liguors C=>159(1>, 161

~ Statute which makes it a crime to
give or sell liguor to minors or intoxicat-
ed persons applies to private clubs. AS
04.15.020(a).

3 Intoxicating Liquors C=286 .
‘Alaskan statute making it a crime
to give or sell liquor to minors or intoxi-
cated persons represented the minimum
standard of conduct to be observed by
agent of the United States, against
which Federal Tort »laims Act sult was
brought on theory that plaintiff's hus
band had been negligently served intoxi-
cating liquors at noncommissioned offi-
cers' club at Alaskan air force station.



VANCE v. UNITED STATES
Cite as 3Vi F.Supp. 74t (1973)

AS 0415020)- 28 US.CA. & 1346
(h). 2674

4 N%Aq/ligence C=680

here plaintiff's claim is ?rounded
on alleged negligence of defendant’s
agent, contributory negligence would or-
dinarily be a defense, and this is true
even though the negligence may be
proved by comparing defendant's con-
duct to a statutory norm rather than to
the hypothetical conduct of a reasonable
man; however, there are exceptional
statutes which are intended to protect
persons from their own misconduct and
to place the entire responsibility for the
harm upon the one who has violated the
statute.

5. Intoxicating Liquors C=>29i1

Contributory negligence is not a de-
fense to negligence per se based upon a
violation of ~ Alaskan statute ~which
makes it a crime to give or sell liquor to
minors or intoxicated persons. AS 04-
15.020(a).

6. United States *=78(8) .
Holding that claim against United
States on theory that plaintiff’s hushand
was negligently served intoxicating Ii-
quors at noncommissioned officers’ club
at Alaskan air force station was cogni-
zable under the Federal Tort Claims Act
was not impaired by later holding that
contributory negligence is not a defense
to ne%llgence per se based upon a viola-
tion by defendant's agent of Alaskan
statute making it a crime to give or sell

Ii%uor to intoxicated persons. \S 04-
2167.220(a); 28 US.CA. 8§ 1346(h),

7. Intoxicating Liquors O"Ho, 26
In action brought against the Unit-
ed States under Federal Tort Claims Act
on theory that plaintiffs hushand was
negligently served intoxicating liquors
at noncommissioned officers' club at
Alaskan air force station, Alaskan stat-
ute making it a crime to give or sell li-
quor to minors or intoxicated persons
merely set the minimum standard of
Care, and compliance therewith d 1 not
relies defendant from liability if its

agent_ was negligent in failing to take
additional precautions; and if the agent
were founa to have been negligent even
though he did not violate the statute,
then contributory negligence would be-
come a defense. AS 04.15.020(3); 28
U.S.C.A. 8§ 1346(h). 2674

8. Ne&ligence C-142 o

~ Under Alaskan law, it is error for
trial court to dismiss a claim on the
ground of contributory negligence prior
to a determination on the issue of negli-
gence.

9 Intoxicating Liquors C>29> ,

Unless and until agent of the United
States, against which suit was brought
under the Federal Tort Claims Act on
theory that plaintiff's hus..and was neg-
ligently served intoxicating liquors at
noncommissioned officers’ club at Alas-
kan air force station, was found to have
complied with Alaskan statute making it
crime to give or sell liguor to n.inors or
intoxicated persons, but to have never-
theless failed to take further reasonable
precautions, a determination on the
question of contnbutory negligence by
plaintiff’s husband nould be premature.
AS 0415020(3); 28 US.CA. 88
1346(b). 2674.

10 Federal Civil Procedure 02155

Both duty and proximate causation
are issues of law to be decided by the
court.

11 Federal Civil Procedure C=>709

Unlike contributory negligence, duty
and proximate causation are elements of
plaintiff's cuuse of action, in the absence
of either of which plaintiff has failed to
state a claim upon which relief can
be granted. Fed.Rules Liv.Proc. rule
12(b), 28 U.S.CA.

12 Negligence A56(1)

Proximate causation is a matter of
public policy and therefore subject to
trt1e changing attitudes and needs of soci-
ety.

13 Intoxicating Liquors <21

If a liquor vendc-'s conduct may,
under the modern view, be the proxi-
mate cause of injuries to third persons,
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a fortiori it may be the proximate cause
ol injuries to the customer himself. AS
04.15.02/\(a).

14 Intoxicating- Liquors C=>286 2001

Agent of United States, against
which action was brought under Federal
Tort Claims Act on theory that plain-
tiff's husband was negligently served in-
toxicating liquors at noncommissioned
officers’ club at Alaskan air force sta-
tion, had duty to hushand to exercise
reasonable care in dispensing intoxi-
cants, and a breach of that duty could be
found to have been proximate cause of
his injuries; further, such a breach oc-
curred if defendant violated Alaskan
statute making it a crime to give or sell
liguor to intoxicated persons, and a
breach could also be found if defendant
failed to take additional reasonable pre-
cautions. 28 U.S.C.A. 8§ 1346(h), 2674,
AS 04.15.020(a).

Ix>roy J. Barker, of Robison, Mc-
Caskev, Strachan & Hoge, Anchorage,
Alaska, for plaintiffs.

A. Lee Petersen, Asst. U. S. Atty,,
Anchorage, Alaska, for defendant.

MEMORANDUM AND ORDER

PLUMMER. Chief Judge.

This case comes hefore the court on
defendant’s second motion for summary
judgment. Plaintiff is seeking recover
in this action for injuries to John C.
Varanand his dependents resulting from
injuries sustained by Mr. Vance while
he was intoxicated. Plaintiff's action is
brought against the United States under
the Federal Tort Claims Act, 28 U.S.C.
A. §8 1346(b) and 2674, on the theory
that Mr. Vance was negligently served
intoxicating liquors at the Non-Commis-
sioned Officers' Club at Clear Air Force
Station, Alaska.

Lorveviimne ik liilracierized thin issue
ok whether the statute "extend*" (ltlval
en

SUPPLEMENT

~ Defendant’s first motion ft r summary
‘budgment was denied on Jure 21, 1972
ut defendant has renewed its motion in
light of two recent decisions from Cali-
fornia, Carlisle v. Kanaver, 24 Cal.App.
3d 587, 101 Cal.Rptr. 246 (1972), and
Sargent v. Goldberg, 25 Cal.App.3d 940,
102 Cal.Rptr. 300 81972). In"these cas-
es the California Court of Appeals held
that contributory _ne%hgence is a defense
where the claim is based upon injuries
to an intoxicated person as it is in the
Bresent case. Defendant contends that
y be.comm% intoxicated Mr. Vance was
contributorily neghf;e.nt as a matter of
law and that a trial is therefore unnec-
essary.

In its order of June 21, 1972 the

court held that plaintiff's claim is cogni-
zable under the law of Alaska and the
Federal Tort Claims Act, but the court
did not discuss the effect of contributo-
ry negligence.
It is necessary to begin with an exam-
ination of the effect on this case of A.S.
0.4.15.020@! which makes it a crime to
give or sell liquor to minors or intoxicat-
ed persons. Plaintiff does not contend
that this statute creates a new civil
cause of action. Coviparc, r. g.. Camp-
bell v. Village of Silver Bay, 315 K.2d
568 (8th Cir. 1963); Konsler v. United
States. 283 F.Supp. 8% (N.D.1111968).
Rather, plaintiff contends that this stat-
ute sets u minimum standard of care for
purposes of the common law cause of ac-
tion based upon ordinary negligence.!
That is, plaintiff is contending that a
violation of this statute is negligence
per se.

In Ferrell v. Baxter, 484 P.2d 250
éAIaska 19713, the Alaska Supreme
ourt approved the rules of ne I|gence
per sc found in Restatement ?2) of
Torts at sections 286 and 288 Althoup’
Ferrell involved the violation of a traf-
fic requlation, the court clearly did not

nril_may or may nut he adofied tiy tix'
court ns <>-fiing tlir conduct of n rea-
sonable mini, pursuant to tlir rules net
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intend to limit the doctrine to traffic
cases. See generally Comment, 2UCLA-
Alaska Law Review 54 63-67 (1972).

lowed in Alaska, an unexcused violation
of a statute or regulation is negligence
in itself if the court adopts the statute
as defining the conduct of a reasonable
man. (If the statute is not so adopted,

a violation may be considered as evi-

dence of negligenceg The court may
and usually must adopt the statute as
the minimum standard of care if the
purpose of the statute is at least in
part: (a) to protect a class of persons
which includes the one whose interest is

invaded, and (b) to protect the particu-

lar interest which is invaded, and (c)
to %rotect that interest against the kind
of harm which has resulted, and (d) to

Protect that interest against the particu-

ar hazard from which the harm results.

Applying this test to the stnUite in
(zuesnon, it is clear that requirements

b), (c) and (d) are satis iod; the stat-

ute unquestionably is designed at least
in part to protect against personal inju-

ries caused by intoxication. The princi-

pal issue is whether requirement (a) is
met: that is, whether the consumer
himself is within the protected class.

[2, 3] Defendant first contends that
the statute does not apply to a private

club such as the Non-Commissioned Of-

ficers’ Club involved in this case since
drinking in such clubs is tantamount to
drinking in one” own home. The short
answer to this ontention is that the
statute proscribes not onlz selling liquor
to an intoxicated person but also giving
liguor to such a person. The statute
draws no distinctions among the places
where liquor m|ﬂht be served. Turning
to the nub of the issue, it is apparent
that, although the principal purpose of

the statute may have been to protect in-

nocent third parties from the negligence

2 Plaintiff Injs argued Hint NinoC it con*
mumy In within “thn protected clim his
contributory neghPence can not be n de-
fense, Thin simply dues nut follow, For
example, no one would contend tluit con

[1A Under the Restatement rule fol-

of an intoxicated consumer, the purpose
at least in part was also to protect the
consumer himself. If the consumer in-
volved in this case were a minor rather
than an alleged intoxicated person, it
would be logical to conclude that the
statute was enacted by the Legislature
to protect minors. The statute does not
purport to discriminate between minors
and intoxicated persons and therefore it
should logically follow that both are pro-
tected. Accordingly, the court adopts
A.S. 0115020 as the minimum
standard of conduct for defendant’s
agent in the present case.

[4] Since plaintiff's claim is ground-
ed upon the alleged negligence of de-
fendant's agent, contributory negligence
would ordinarily be a defense. This is
true even though the negtllgence may be
proved by comparing the defendant’s
conduct to a statutory norm rather than
to the hypothetical conduct of a reason-
able .nun* See Restatement (2d) of
Torts section 483  However, as section
433 also points out, there are exceptional
statutes which are intended to protect
persons from their own misconduct and
to place the entire responsibility for the
harm upon the one who has violated the
statute. The Restatement cites the fol-
lowing example:

"Thus a statute which prohibits the
sale of firearms to minors may be
clearly intended, among other ﬁu_r-
poses, to protect them a?a_mst their
own inexperience, lack of judgment,
and tendency toward negligence, and
to make the seller solely responsible
for any harm to them resulting from
the sale. In such a case the purpose
of the statute would be defeated if the
contributory negligence of the minor
were permitted to bar his recovery."

[5] AS, 04.15020(2) presents an
even more compelling example of a stat-
ute intended to place the entire responsi-

tnhutorymne,%hgence In not u dcfrnxn In
nn_nutoiiiobibt™ collision enxn where tin'
defendant violated n traffic rePulat|on,
nolwnlmtanqu that the plaintiff wiih in
the protected clam.
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bility for resulting harm n,.on the viola-
tor, for it ir virtually "*possible for the
statute to be violated without contribu-
tory negligence on the part of the plain-
tiff-consumer.  Also, like the examFIe in
the Restatement, the statute is clearly
intended to protect minors from their
own misconduct. Since the statute does
not purport to treat sales to minors dif-
ferently from sales to intoxicated per-
sons, it should logically follow that hoth
are protected to the same extent. The
two California cases cited by defendant
as the basis for renewing its motion for
summary judgment, supra, did not take
into account section 483 of the Restate-
ment. In fact, the Restatement rules of
negligence per se have not been adopted
in California as they have in Alaska.
See Vesely v. Sager, 5 Cal.3d 153 (5
Cal.Rptr. 623, 486 P.2d 151 (1071),
applying a legislative codification of the
common law rule of negligence per se.
Nor can it be said that Mr. Vance was
contributorily negligent per se if he is
found to have violated A S. 1145032
(making certain drunkenness a cnme%,
for the purpose of that statute is o

viously to prevent annoyance and riot to
protect one who serves liquor to an in-
toxicated person against civil liability.
The court therefore holds that contribu-
tory negligence is not a defense to negli-
gence per se based upon a violation of
A.S. 04.15.020(a).

16 Defendant contends that if con-
tributory negligence is not a defense
then the case becomes one of "strict lia-
bility," and that strict liability is not
consented to in the Federal Tort Claims
Act. Defendant relies upon Konsler v.
United States, 288 F.Supp. 8% (N I III
1968). However, the government’s lia-
bility in that case was predicated upon a
Dram Shop Act which created a new civ-
il cause of action without regard to
fault. Here, plaintiff does not contend
that the statute creates a new cause of
action but that the statute merely sets
the minimum standard of care for .Fur
poses of ordinary negligence liability.
Therefore removing the defense of con-

tributory negligence does not result in .

b federal supflement

strict IiabilitY,_be_cause negligence is still
required. Plaintiff’s claim is still based
upon an allegedly "neghgent or wrongful
act or omission” of a federal employee
within the meaning of 28 US.C. §
1346(h). Compare Dalehite v. United
States. 346 U.S. 15 45 73 S.Ct. 956, 97
L.Ed. 1427 (1953). Thus, the court’s
holding of June 21, 1972, that this claim
is cognizable under the Federal Tort
Claims Act is not impaired by its hold-
ing today that contributory negligence is
not a defense to ne%llgence er sc based
upon a violation of A.S. 04.15.020(a).

L? It is important to remember that
A.S. 04.15.020 a? merely sets the mini-
muw standard of care. Compliance with
the statute does not relieve defendant
from liability if defendant was negligent
in failing to take additional precautions.
Restatement (2d) of Torts section
288(c); Prosser. Law of Torts (4th
Ed) at P 203 And if defendant's
agent is found to have been negligent
even though he did not violate the stat-
ute, then contributory negligence be-
comes a defense. Since the statutory
minimum has been met, no longer is it
proper to place the entire responsibility
for the harm upon he violator pursuant
to Restatement section 483 To this ex-
tent, then, contributory negligence re-
mains a defense.

18,9] Defendant seeks to have the
court hold that Mr. Vance s as contribu-
torily negligent us u matter of law.
However, the defense of contributory
negligence may not be. adjudicated at
this state of the proceedings. In Youn
v. State. 491 P.2d 122 (Alaska 19713,
the Alaska Supreme Court held that it is
error for the trial court to dismiss a
claim on the ground of contributory neg-
ligence prior to a determination on the
issue of negligence. Although this rule
might be characterized as one of proce-
dure and therefore not b|nd|n% upon
this court in a diversity case, the rea-
soning of the Alaska "Sup.erne Court
convinces this court tlint such a rule is
salutary and should be followed in this
case. Agcordmgly, unless and until de-
fendant is found to have complied with
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the statute but nevertheless to have
failed to take further reasonable precau-
tions, a determination on the question of
contributory negligence would be prema-
ture.

[10, 11] Dismissal at this state
would be proper, however, if defendant
ow&Tho 'dutu to~Mr Vance or if defend-
ant’s acts were not the proximate cause
of plaintiff's jnjuries. Both dutr and
Eroxmate causation are issues of law to
e decided by the court and not b); the
trier of fact. Prosser, Law of Torts
4th Edl‘L at 206 n. 7and 244 nn. 61-62
nd unlike contributory negligence, duty
and proximate causation are elements of
plai tiff's cause of action, in the absence
of either of which plaintiff has failed to
state a claim upon which relief can be
granted. Disposition on this ground by
motion prior to trial is authorized hy
Rule 12(b) of the Federal Rule of Civil
Procedure. It is therefore appropriate
to examine the merits of a contention
that these elements of plaintiff’s case
are absent.

[12111 At common law, the consum-

er of intoxicants was generally unable to
recover against the person furnishing
the drinks for personal injuries to the
consumer resulngg from " intoxication.
See Annotation, 4 ALL.R.2d 1162 The
rationale of these cases was that the de-
fendant's acts were not the proximate
cause of the plaintiff's injuries. In a
related group of cases, involving injuries
caused by, rather than to, a consumer of
intoxicants, the same rule historically
protected the vendor from liability to
such third persons, again based on the
absence of proximate cause. See Anno-
tation, 76 A.l,.1t.2d 833 However, prox-
imate causation is a matter of pnlic
policy and therefore subject to the
changmg attitudes ami needs of society.
See Prosser, Law of Torts, ..t B 244 et
seq. The modern view, and probably the
majority view, in cases involving a li-
quor vendor's liability to third persons
»» FSupp 48\

is that the furnishing of intoxicants
may be the proximate cause~of.the.iaju-
ries. See Vesely v. Sager, 5Cal.3d 153
% Cal.Rptr. 623 486 P.2d 151 (1971),
and authorities there cited. If a ven-
dor’s conduct may be the proximate
cause of injuries to third persons, a for-
tiori it may be the proximate cause of
injuries to the customer himself. This
conclusion also refutes the alternative
contention that no duty exists in these
cases, for the two concepts"—dufy~~and
proximate causation—involve identical
questions and in cases like this are real-
y just two ways of phrasing the same
eterminations of law and public pol%
Prosser, Law of Torts at p. 244-245,
The court therefore holds that defend-
ant owed a duty to Mr. Vance to exer-
cise reasonable care in dispensing intoxi-
cating liquors and that a breach of this
duty may be found to bo the proximate
cause of plaintiff's injuries.

11] In summary, the court holds
follows. Defendant had a duty to Mr.
Vance to exercise reasonable care in dis-
pensing intoxicants, and a breach of this
duty may be found to have been the
proximate cause of plaintiff's injuries.
Such a breach occurred if defendant vio-
lated A.S. 04.16.0_20§a), but a breach
may also be found if defendant failed to
take additional reasonable precautions.
Contributory negligence is a defense
only if the statute was not violated.

The court expresses no opinion on
whether Mr. Vance was contributorily
negligent, for to do so would be prema-
ture at this point. Nor does the court
express an opinion on whether the stat-
ute was violated, whether defendant was

otherwise negligent, or whether defend-

ant’s conduct was a proximate cause of

plaintiff's injuries under the circum-

stances of this ease.

It is hereby ordered that plaintiff’s
3ecqng motion” for summary judgment is
enied.

as
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California resident brought action for
personal injuries against Nevada tavern
owners alleging that their sale of intoxicat-
ing beverages to patrons was proximate
cause of his injury. The Superior Court,
Sacramento County, Joseph G. Babich, J.,
entered judgment of dismissal, and plain-
titi api -alcd. The Supreme Court, Sulli-

van, J., held that tavern owners who ac-

tively solicited California business were
liable for injuries which were proximately
caused by sale of alcoholic beverages to in-
toxicated patrons who inflicted injuries
upon California resident in automobile ac-
cident occurring in California, notwith-
standing fact that Nevada law did not per
®" such recovery.

Reversed anil remanded.

. Torts C=2

Choice of law in tort actions is deter
mined by analysis of respective interests of
Hates involved in order to decide which
law is most appropriately applied to issues
envolved.

Ir'-xlcating Liquors C»32

_ Tavern owner may lie ciMjly_Jia]tl>-t0
third person lor*"Anpirics proximately
lised DV former by selling or fiirnishiiTu
dcoholic Leverages to intoxicated patron
*Q inflicts injuries on latter. West's
Acn.Bui. & Prof.Code, § 25602

Intoxicating Liquors C=302
Nevada law denies recovery against
tavern owner by third person for injuries
Pfoximatcly caused by former by selling or

furnishing alcoholic heverages to intoxicat-
ed patron who inflicts injuries on latter.

4 Torts C=2 _
Although two involved states may
have diifcrent laws governing issue

presented in tort action, there is a problem
In selecting applicable rule of law only if
both states have interest in having their re-
-ne.'tivc law applied.

5 Action C=I7
Intoxicating Liquors 0-2HH

California law would be applied to de-
termine whether Nevada tavern owners
who actively solicited California business
would be liable to California resident for
injuries which were proximately caused by
tavern owner’s sel'ing alcoholic beverages
to intoxicated patrons who subsequently
caused automobile accident in California
resulting in injuries to California resident.
West's Ann Hus. & Prof.Code, §25602

6. Intoxicating Liquors G=>302

Nevada tavern owners who actively
solicited California business would be liable
to California resident for injuries which
were proximately caused by tavern owner's
selling alcoholic beverages to intoxicated
patrons who subsequently inflicted injuries
upon California resident in automobile ac-
cident occurring in California, notwith-
standing fact that Nevada law did not per-
mit such recovery. West's Atm.Bus. &
Prof Code, § 25602

7. Courts C=>29 , ,
Section of Business and Professions

Code providing that sale of alcoholic hev-
erage lo intoxicated person is misdemeanor
has no extraterritorial effect that would be
applicable to Nevada tavern owners.
West's Ann.Bus. & Prof.Code, § 25602

8. Intoxicating Liquors 03285

Pact that section of Business and Pro-
fessions Code providing that sale of alco-
holic beverages to intoxicated persons is
tnisib meanor was not applicable to Nevada
tavern owners so as to warrant imposition
of civil liability on basis of its violation,
did not preclude recovery on basis of ncgli-
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gence apart from the statute.
Ann.Bus. & Prof.Code, § 25602

West’s

Frederick W. Stephenson, Sacramento,
for plaintiff and appellant.

Hardy, Erich & Brown and Leo H.
Schucring, Jr., Sacramento, for defendant
and respondent.

| SULLIVAN, Justice.

Plaintiff appeals from a judgment of
dismissal entered upon an order sustaining
without leave to amend the general demur-

rer of defendant Harrah's Club to plain-

tiff’s first amended complaint.

Plaintiff's complain containin? only one
count, alleged in substance the following:

Defendant Harrah’s Club, a Nevada corpo-
ration, owned and operated gambling estab-

lishments in the State of Nevada in which
intoxicating liquors were sold, furnished to
the ﬁublic and given away for consumption
on the premises. Defendant advertised for
and solicited in California the business of
California residents at such establishments
knowing and expecting that man% Califor-
nia residents would use the pu

ways in going to and fri n defendant's
drinking and gambling establishments.

On July 24 1971 Fern and Philip

Myers, in response to defendant's adver-

tisements and solicitations, drove from
their California residence to defendant’s
gambling and drinkin? dub in Nevada,
where they stayed until the early morning
hours of July 25 1971 During their stay,
the Myers were served numerous alcoholic

beverages by defendant's emPIO)t/)ees, pro-
obvious in-

gressively reaching a point of
toxication rendering them incapable of

safely driving a car. Nonetheless defend-

ant continued to serve and furnish the
Myers alcoholic beverages.

| While still in this intoxicated state, the
Myers drove their car back to California.
Proceeding in a northeasterly direction on
Highway 49, near Nevada City, California,
the Myers' car, driven negligently by a still
intoxicated Fern Myers, drifted across the
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lic high-
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center line into the lane of oncoming traf-
fic and collided head-on with plaintiff
Richard A. Bernhard, a resident of Cali-
fornia, who was then driving his motorcy-
cle along said hi?hwar. As a result of the
collision plaintiff sufrered severe injuries.
Defendant’s s. le and furnishing of alcohol-
ic beverages to tic Myers, who were intox-
icated to the pon't of being unable to drive
safely, was negl gent and was the proxi-
mate cause of the plaintiff’s injuries in the
ensuing automobhile accident in California
for which plaintiff prayed $100,000 in
damages.

Defendant filed a general demurrer to
the first amended complaint, In essence it
was grounded on the following conten-
tions: that Nevada law denies recovery
against a tavern keeper by a third person
for injuries proximately caused by the
former by selling or furnishing alcoholic
beverages to an intoxicated patron who in-
flicts the injuries on the latter; that Ne-
vada law governed since the alleged tort
was committed by defendant in Nevada;
and that section 25602 of the California
Business and Professions Code which es-
tablished the duty necessary for liability
under our decision in Vesely v. Sager
(1971) 5C 13 153 % <'nlRjtr. 623 45
P.2d 151, w s inapplicable to a Nevada
tavern. The trial court sustained the de-
murrer without leave lo amend and entered
i’;\juddgment of dismissal. This appeal fol-
owed.

|t] We face a problem in the choice of
law governing a tort action. As we have
made clear on other occasions, we no long-
er adhere to the rule that the law of the
place of the wrong is applicable in a Cali-
fornia forum regardless of the issues te-
fore the court. (Hurtado i1 Su/'eria*
Court (1974) 1 Cal.3d 574 5/ 111 Cat
Rptr. 116 52 P.2d 666; Reiclt is I'ureeli
(1967) 67 Cal.2d 551, 555, 63 Cal.Rptr. 3L
4 P.2d 727) Rather we have adopted in
its place a rule requiring an analysis of the
respective interests of the states involved
—the objective of which is "to dcternus*
the law that most appropriately applie* 10
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Nuggeti, supra, 8 Nev. 99, 450 P.2d 358
39 the Supreme Court of Nevada clearly
delineated the policy underlying denial of
civil liability of tavern keepers who sell to
obviously intoxicated patrons: “Those op-
posed to extending liability point out that
to hold otherwise would subject the tavern
owner f> ruinous exposure everytime he
poured a drink and would multiply litiga-
tion endlessly in a claim-conscious society.
Every liguor vendor visited by the patron
who became intoxicated would be a likely
defendant in subsequent litigation flowing
from the patron’s wrongful conduct
... . Judicial restraint is a worth-
while p' "‘ice when the proposed new doc-
trine ; implications far beyond the
percept.  ji the court asked to declare it.
They urge that if civil liahility is to be im-
posed, it should be accomplished by Ie%isla-
tive act after appropriate surveys, hear-
ings, and investigations . . . . We
prefer this point of view." Accordingly
defendant argues that the Nevada rule of
decision is the appropriate one for the fo
rum to apply.

Plaintiff on the other hand points out
that California also has an interest in
app ying its own ride of decision lo the
ca*e at bench. California imposes on tav-
ern keepers civil liability to third parties
injured by persons to whom the tavern
keeper has sold alcoholic beverages when
they are obviously intoxicated “for the
purFose of protecting members of the gen-
eral public from injuries to person and
damage to property resulting from the
excessive use of intoxicating liquor."

|, Maxtor, chiitrr lli 1,aw anil the h tderal Syi-
en (0) 16 StallKitov. [ Cavers, The
Choice of fnw I'rixvu (U

fornia 4 Heitalemrnt (]_1.*71) ﬂ |'.(’.f,.A.
1, Itov. 7].1), 748 758, conflict of 1.awi Hound
Tahir: A Hympotium (1'*72> 57 Town lillrv.
1210 1270, Symposium, Conflict of 1,awt
Hound Taltr 11071) 4t Texas |.Rev, 211-
215; SE[“GI', IInh wt'onflicit Commentary
50 T<xas I.Rev. Knit 108; Wrintraoh,
Wnn|>< tory on the Conflict of f.nw* (11*71)

e note that tin rase him hern <tilled to our
attention, nor urn we aware of one, which
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KS5) 111 224; Hor-

OWItZ, The t1aw of Choice of I.aw IN cali—

16 C&l.Sd 318

(Vesely v. Sager, supra. 5Cal.3d 153 165
% Cal.Rptr. 623 631 436 P.2d 151, 159)
California, it is urged, his a special inter-
est in affording this protection to all Cali-
fornia residents injured in C*lifornia.

5] Thus, since the case at Lench in-
volves a California resident (plaintiff) in-
jured in this state by intoxicated drivers
and a Nevada resident tavern keeper (de-
fendant) which served alcoholic beverages
to them in Nevada, it is clear that each
state has an interest in the application of
its respective law of liability and nonliabil-
ity. It goes|without saying that these in-
terests conflict. Therefore, unlike Reicli .
Purcell, supra, 67 Cal.2d 551 63 Cal.Rptr.
3L 432 P.2d "ill, and Hurtado v. Superior
Court, supra, 11 Cal.3d 574, 114 Cal.Rptr.
106 52 P.2d 666, where we were faced
with “false con" cts,” in the instant case
for the first time since applying a govern-
mental interest analysis as a choice of law
doctrine in Reich, we arc confronted with
a “true” conflicts case. We must there-
fore determine the appropriate iulc of dc
cision in a controversy where each of the
states involved has a legitimate but con-
flicting interest in applying its own law in
respect to the civil liability of tavern keep-
ers.

The search for the proper resolution of
a true conflicts casi, whi'e proceeding
within orthodox parameters of governmen-
tal in.crest analysis, has generated much
scholarly cxamina >on and discussion.l
The father of the governmental interest
approach,*  Professor  Braincrd  Currie.

ban iliwtlKM'd tlii* problem il n context rele-
vant to the case at bench,

2 Traditionally tin- aeurcli for choice of bx
rule* formed” upon the jutcrexta of the I®
mediate psilie* to the action in term* of torif
Prlvntr right*, Thus, t concentrated "upt*
he Mime factor* that would he dispositive I *
mlinilnr cose wholly internal to a smgle*>,>tsU—
|"cannot encnpe the conclusion that @ *'»rl
S0 oriented must prove unrewardm?. I-scT
choice.ofhiw nme" involves several portH*
ciich of whom would prevnil if the intenc*
law of one rntlier than i i state were »?
plied. Much party is ‘right,” ‘worthy," **
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originally took the position that in a true
conflicts situation the law of the forum
should always be anIied. (Currie. Select-
ed Essazls onjConflicts of Laws (1963) p.
lyd,) However, upon further reflection,
Currie suggested that when under the gov-
ernmental Interest approach a preliminary
analysis reveals an apparent conflict of in-
terest upon the forum’s assertion of its
own rule of decision, the forum should
reexamine its policy to determine if a more
retrained interpretation of it is more ap-
propriate.  "To assert a conflict between
the interests of the forum and the foreign
state is a serious matter; the mere fact
that a suggested broad conception of a lo-
cal interest will conflict with that of a for
eign state is a sound reason why the con-
ception should ™ .eexamincd, with a view
to a more moderate and restrained inter-
pretation both of the policy .nd of the cir-
cumstances in which it must be applied to
effectuate the forum's legitimate purpose

. An analysis of this kind
... was brilliantly performed by Jus-
tice Traynor in Hernlcrant v. Fowler
(1961) o Cal.2d 588 12 Cal.Rptr. 266 360
P2d 906" (Currie, The Disinterested
Third State (1963) 28 Law & Contemp
Prob., pp. 74 757, sec also Sedler in
Symposium, Conflict of l.atos Round To
bit, supra, 49 Texas I.Rev. 211, at pp.
224-225) This process of reexamination
requires identification of a "real interest as
opposed to a hypothetical interest" on the

"deserving’ und ‘mii(ht in nil fairness' to pro
wnil under onn of the competing bodies of Inw
nrnl in the view of one of the iximpeting
groups of lawmakers, Fuel situations wldcli
differ only in that they are intermit to u
eingle state have lieen minesard by the dif-
ferent croups of lawmakers, and each bus
reached n different value judgment on the rule
best calculated to serve the ovrrnll interest
of its community. If attention is confined
to the ciri-utnstatc ~ of the Immediate parties,
the conflict between the Internal laws and be-
tween the value jud(tuetita they are intended
to implement cannot Is- resolved by the judge
unless lie in prepared t0 imiaise Still another
vslue judgment uja>n  the  controversy.

Ic | These difficulties can lie avoided
If normative criteria can be found which re-
late to the very aspects of a isit lids case

part of the forum (Sedler, Value of Prin-

cipled Preferences, 49 Texas L.Rev. 224)
and can ¢ approached under principles
of "comparative impairment."

(Baxter,
Choice of Law and the Federal System, su-
pra, 16 Stan.L.Rev. 1-22 Horowitz, The
Law of Choice of Law in California- el
Restatement, supra, 2L U.C.L.A.L.Rev. 719
748-758)

Once this preliminary analysis has iden-
tified a true conflict of the governmental
interests involved as applied to the parties
under the particular circumstances of the
case, the “comparative impairment” ap-
proach to the resolution of such conflict
seeks to determine which state's interest

would be more imﬁaired if its policy were

subordinated to the policy of the other
state. This analysis proceeds on the prtn
cipic that true conflicts should be resolved
by applyin% the law of the state whose in-
terest would he the more impaired if its
law were not af)plied. Exponents of this
process of analysis emphasize that it is
very different from a weighing process.
The court does not “ 'weigh' the conflicting
governmental interests in the sense of de-
termining which conflicting law manifested
the 'better’ or the ‘worthier’ social olicr
on the specific issue. An attempted bal-
ancing of conflicting state policies in that
sense . . . s difficult to justif%/ in
the context of a federal system in which,
within constitutional limits, states are era
powered to mold their policies as they wish

(bat distinguish it from an anal " ¢ in
ternul ense  That BUrh criteria iin  be
elaborated in many, if uot nil, eouflleta eaaea
tins Iteen demountrated by several wrltern who
have urged that conflicts €dddd tie resolved
on the basis of the ?overnmental interests
involved. [t (T]be process of re

solving choice cases is necessarily one of al-

locating spheres of legal i-otitrol among states.
[lls |Professor I'urrle) thesis, like mine, ia
that the process of allocation should not be

lierforincd unconsciously, that the private in-

terests in choice case* are necessarily In b%—
amsv. und llint the cases inn he decided
viewing tliein as instances of conflicting states
interests rattier than of conflicting private
interests."  (lluiter, 1-nmre of 1,aw and the
Federal .vysicia. su/ira. 1 titan.L.llev. 1 S.
d, 1. fit. omitted.)

It’
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.. . [The process] can accurately
be described as . accommodation
of conflicting state policies, as a problem
of allocating domains of law-making power
in multi-state contexts—limitations on the
reach of |state policies as distinguished
from evaluating the wi'dom of those poli-
cies . . . . [Ejmphasis is placed on
the appropriate scope of conflictingi state
policies rather than on the ‘quality of those
policies . . . (Horowitz, The
Law of Choice of Law in Cat/orma—A
Restatement, supra, 2L U.C.I..A.L.Rev. “19
753, see also Baxter, Choice of Law ami
the federal System, supra, 16 Stan.L.Rev.
1 18—19.% However, the true function of
this methodology can probably be appre-
ciated only casuistically in its application
to an endless variety of choice of law
problems. (Sec, e. g., the hypothetical sit-
uations set forth in Baxter, op. cit, pp.
ld-17.)

Although the concept am! nomenclature
of this methodology may have received
fuller recognition at a later time, it is note-
worthy that the core of its rationale was
applied by Justice Traynor in his opinion
for this court in People v. One 1V5J ford
Victoria (1957) 48 Cal2d 595 .1l P2d
481 There in a proceeding to forfeit an
automobile for unlawful transpoitatmn of
narcotics we dealt with the question wheth-
er a chattel mortgage of the vehicle given
in Texas and, admittedly valid both in that
state and this, succumbed to the forfeiture
ﬁropeedings. The purchaser of the car,
avm? executed a note and chattel mort
gage for the unpaid purchase price, without
the consent of the mortgagee drove the vc
hide to California where he used it to
transput, marijuana. Applicable Califor-
nia statutes made it clear that they did not
contemplate the forfeiture of the interest
of an innocent mortgagee, that is a person
whose “interest was created after a reason

able investigation of the moral responsibili-

ty, character, and reputation of the pur
chaser, and without any knowledge that the
vehicle was being, or was to be, used for
the purpose charged Texas

16 Cal.3d 30

had no similar statute; nor had the mort-
gagee, though proving that the mortgage
wac bona fide, also proved that he had
made the above reasonable investigation of
the mortgagor.

It was clear that Texas had an interest
in seeing that valid security interests creat-
ed upon the lawful purchase of automobiles
in Texas be enforceable and recognized.
California had an interest in controlling
the transportation of narcotics. Each in-
terest wa. at stake in the case, since the
chattel me rt aﬂe had keen validly created
in Texas and the car was used to transport
narcotics in California. The crucial ques-
tion confronting the court was whether the
"reasonable investigation” required by stat-
ute of a California mortgagee applied to
the Texas mortgagee. Employing what
was in substance a “comparative impair-
ment” approach, the court answered the
(westion in the negative. "It is contended
that a holding that the ‘reasonable investi-
gation’ requirement is not[applicable to re-"
spondent v 'l subvert the enforcement of
California .aicotirs laws. We are not
persuaded .. .t such dire consequences wil
rnsuc. The sta'  ay still forfeit the in-
terest of the wrongdoer. It has done so in
this case. Moreover, the | egislature has
made plain it* purpose not to forfeit the
interests of innocent mortgagees. It has not
made plain that ‘leasonable investigation'
of the purchaser is such an essential ele-
ment of innocence that it must be made
even by an out-of stair mortgagee although
such mortgagee could not reasonably be
expected lo make such investigation." (Id
18Cal,2dat p 5«, 311 I' >dat p. 482)

[6]  Mindful of the above principle*
governing our choice of law, we proceed to
cexatninc the <altforma policy underlying
the imposition of civil liability upon tavern
keepers. At its broadest limit* tlii* policy
would afford [roteclion to all person* in'
jurcd in California hj intoxicated persons
who have been sold or furnished alcoholic
beverage* while intoxicated regardless <d
where such beverages were sold or for*
nished. Such a broad policy would natu-

16 Cal.3d 3
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%iv embrace situations where the intoxi-
ted actor had been provided with liquor

out-of-state tavern keepers. Although
¢¢ State of Nevada does not impose such
i/ liability on its tavern keepers, never-
theless they are subject to criminal penal

under a statute making it unlawful to
tell or give intoxicating liquor to any per-
mit who is drunk or known to he an habit-
ul drunkard. (See Nev.Rev.Stats. 207-
JQ see Hamm t\ (‘arson City Nuggctt,
Inc, supra, 8 Nev. 4% 1'.2d 358)

We need not, and accordingly do not
here determine the outer limits to which
California's policy should be extended, for
it appears clear to us that it must cncom
pess defendant, who as alleged in the com-
Plaint, "advertises) for and otherwise so-
icits] in California the business of Cali-
fornia residents at defendant MARRAM'S
CLUB Nevada drinking and gambling cs
tablishments, knowing and expecting said
California residents, in response to said ad
»*rtiving and solicitation, to use the public
highways of the State of California in
going and coming from defendant MAR-
RAM'S CLUB Nevada drinking and gam-
bling establishments" Defendant by the
worse of its cho en cotm rcial practice
has put itself at the heart of California's
regulatory interest, namely to ﬁrevent tav-
e keepers from selling alcoholic licver
ages to obviously intoxicated persons who
*re likely to act in California in the intoxi-
cated state. It seems clear that California
cannot reasonably effectuate its policy if it

not extend its requlation to include
°W of-state tavern keepers such as dcfend-

h IVrmlujii_aaserin teint Neyada™ lijw mum
el Dol
'hat " proposition ?Q""ﬁ-fg Invgstment
r»I>orali,n (100* Hdr., 44 K''d 1201,
“oCltrr e vogr <IM|> D.f.Coll0., 200 K
SUD@ 140 mill Xihmtjt v, ltrmenl lintel
ul>V* 210 Mym, :i"0. M2 NW.2M TUB It
ft inie that nil three roars a'oplled the law

'he place *f mile iif the nleuhol, but not
h'r that reason. In /rA/A nml /.urker all
" "tales involved hml dram shop acts which
*"h| permit_rivil linhility unil the federal
"3inN deferniinnl that the applicable forym
"*'» Would give effect to the common policy

ant who regularly and purposely sell intox-
icating beverages to California residents in
places ind under conditions in which it is
[reasonably certain these residents will re-
turn to California and act therein while
still itt an intoxicated state. California's
interest would he very significantly im-
paired if its policy were not applied to de-
fendant.

Since the act of selling alcoholic bever-
ages to obviously intoxicated persons is al-
ready proscribed in Nevada, the application
of California's rule of civil liability would
not impose an entirely new duty requiring
the ability to distinguish between Califor-
nia residents am, other patrons. Rather
the imposition of such liability involves an
increased economic exposure, which, at
least for businesses which actively solicit

extensive California Patronage, is a fore-
c

seeable and cuverablc business expense.
Moreover, Nevada's interest in protecting
its tavern keepers from civil liability of a
boundless and unrestricted nature will not
he significantly impaired when as in the
instant case liability is imposed only on
those tavern keepers who actively solicit
California husiness.*

Therefore, uFon reexamining the policy
underlying California's rule of decision
and giving such policy a more restrained
interpretation for the purpose of this case
pursuant to the principles of the law of
choice of law discussed above,- we conclude

that California has an im|Kjrtant and abid-

ing interest in applying its rule of decision
to the case at bench, that the policy of this
state would be more significantly impaired

uf liability for mile to iotoiicuted person*
lequrdlesa’ of iruilitioim!| tort eonfliet rules.
srhmott 12 the only eS«« where one Mule
Wisconsin, diil not have a dram aho]i act and
the other Mute, Minnesota, did. However,
In thill case even thou%h the injury occurred
in. Wisconsin, ihe alcohol was wild and con-

mimed in Minnesota and nil the partie* in-

volved were from Mlliuexotn. Moreover, none
of tlicne cH\eN involved n |-t*e of true conflict
between two Mote lutereMa where the court
endeavored to resolve the conflict by renort lo
Ine principle* of governmental interest anal
sis. They are therefore inup|x>site.

1S
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if such rule were not applied and that the
trial court erred in not applying California
law.

Defendant argues, however, that even if
California law is applied, the demurrer was
nonetheless properly sustained because the
tavern keeper's duty stated in Vesely v.
Sager supra, 5 Cal.3d 153 % Cal.Rptr.
623 486 P.2d 151, is based on Business and
Professions Code section 25602 which is a
criminal statute and thus without extrater-
ritorial effect. It is quite true, as defend-
ant argues, that in [Vesely we determined
"that civil liability results when a vendor
furnishes alcoholic beverages to a customer
in violation of Business and Professions
Code section 25602 and each of the condi-
tions set forth in Evidence Code section
609 subdivision (a) is established." (5 Cal.
3d at p. 157 95 Cal Rptr. at p. 625 436 P.2d
at p. 153)

[7] It is also clear, as defendant’s ar-
gument points out, that since, unlike the
California vendor in Vesely, defendant was
a Nevada resident which furnished the al-
coholic heverage to tlie Myers in that state,
the above California statute had no extra
territorial effect and that civil liability
could not he posited on defendant’s viola-
tion of a California criminal law. We rcc
ognize, therefore, that we cannot make the
same determination as quoted above with
respect to defendant that we made with rc-
pect to the defendant vendor in Vesely.

However, our decision in Vesely was
much broader than defendant would have
it. There, at the very outset of our opin-
ion, wc declared that the traditional com-
mon law rule denying recovery on the
%round that the furnishing of alcoholic
everage is not the proximate cause of the
injuries inflicted on a third person by an
intoxicated individual "is patently un-
sound.” (5 1al.3d at p. 157 % Cal.Rptr.
623 486 P2d 151) Observing that
“(tijntil fairly recently, it was uniformly
held that [such] an action could not he
maintained at common law" (id. 5 Cal 3d
at p. 158 9 Cal.Rptr. at p. 627, 486 P.2d
at p. 155 and reviewin% in detail the com-
mon law rule (id. 5Cal.3d at pp. 158 14

16 Cal.3d 323

% CaI.R|otr. at p. 631, 4% P.2d at p. 159
we concluded that "the furnishing of an
alcoholic beverage to an intoxicated per-
son may be a proximate cause of inju-
ries inflicted by that individual upon a
third person.” We reasoned: “If such
furnishing is a proximate cause, it is so be-
cause the consumption, resulting intoxica-
tion, and injury-producing conduct are
foreseeable intervening causes, or at least
the in(jury—producing conduct is one of the
hazards which makes such furnishing neg-
ligent." (Id, 5 Cal.3d at p. 164 % Cal.
Rptr. at p. 627, 486 P.2d at p. 155)

Proceeding to the question of the tavern
keeper's duty in this respect and rejecting
his contention that civil liability for tavern
keepers should be left to future legislative
action, we noted that "liability has been de-
nied in cases such as the one before us
solely because of the judicially created rule
that the furnishing of alcoholic beverages
is not the proximate cause of injuries re-
sulting from intoxication. As demonstrat-
ed, supra, this rule is patently unsound and
totally inconsistent with the principles of
proximate cause established in oilier areas
of negligence law. <)ther common law tort
rules which were determined to he lacking
in validity have been abrogated by this
court (sec Gibson t. Gibson (1971) 3 Cal
3d 914 92 Cal Rptr. 283 479 P.2d 648
Muskopf s. Corning Hospital Hist. (1961)
% Cal.2d 211, Il Cal.Rptr. 89, 359 P.2d
457), and|itiere is no sound reason for re-jr
taining the common law rule presented in
this case." (5 Cal,3d at p. 166 % Ca.
Rptr. at p. 632 486 P.2d at p. 160)

181< In-sum, our opinio.i in Vesely
struck down the old common law rule ol
nonliability constructed on the basis that
the consumption, not the sale, of ..IcohaliC
beverages was the proximate cause of the
injuries inflicted by the intoxicated person
Although we chose to impose |iabi|it¥ 0
the Vesely defendant on the basis of h>
violating the applicable statute, the cleat
import of our decision was that there wa»
no bar to civil liability under modern negi*-
genee law. Certainly, we said nothing "
Vesely indicative of an intention to rttais
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WRIGHT, C. J, and McCOMB, TO
BRLNKR, MOSK, CLARK and MOLI
NARI, JJ.* concur.

Rehearing denied;
did not participate.

RICHARDSON, .

Th* SUPERIOR COURT OF SAN BERN
ARDINO COUNTY, Respondent;
Robert B. HEOBERC ¢t al., Real Parties
In Interest.

L A 34
Supreme Court of California,

In Hank
March 3 190

~Superintendent of the California insti-
tution for men sought writ of mandate to

1 Court* C=24
Stipulations C=3
arties to judicial proceeding cannot,
either jointly or severally, effectively stip-
ulate or concede that court either has or
lacks jurisdiction to act i:i particular mat-
ter,

2 Constitutional Law C=>4

Court is obligated to accord reasonable
meaning to revision of any constitutional
provisio .
3 Habeas Corpus G448

Constitutional revision of 1966 elimi-

nated territorial limitation on power of a
superior court to cr’ertain petitions for ha-

Assigned by the Chnirmnn of the Judicial Couuwl



VESELY v. SAGER
Citeni, 15up, 95 Cal.Rptr. 625

«-<h caused the accident had been trans-
ferred to Strong pursuant to a contract
cf ulc, it is clear that the language ot the
c-Jorsement specifically excludes Strong
Iron the class of persons insured under
.och endorsement.

Fourth: In summary, the insurance con
met without the Garage Endorsement
clearly covers the accident and insures
Strong to its limits of $500X) and
{500000  The accident falls within the
defined hazards of the endorsement; but
Strong is exclu led as a person insured be-
cause he took possession under a contract
of sale. However, it is not clear what ef-
fect Strong's exclusion from coverage un-
der the endorsement was intended to have
upon his coverage under the general policy.
As discussed in the majority o‘)inion (see
mimcQ opn. pp. 10-11), the policy is am-
biguous as to whether the exclusion from
the endorsement is meant to exclude
Strong only from coverage under the en-
dorsement or to exclude him from cover-
age under both the general policy oml the
endorsement.

Under settled principles, this ambiguity
must be resolved in favor of the insured.
(Gray v. Zurich Insurance Co. (1966) 65
Ca2d 261 269 ™ Cal.Rptr. 101 419
P-21 168) Therefore, | am of the view
that Strong is excluded only from coverage
under the endorsement: he continues to be
covered under the general provisions of the
policy.* Consequently, | agree with the
majority that the appropriate policy limits

$250(XX) per person and $B00(XX) per
accident, and that the judgment must be
affirmed.

WRIGHT, C. J,, and PETERS, J., con

Since | find (lint Strong wan covered
under the bimie insuring “agreements of
the policy, L find it unnecessary to dis-
cus* " (he aPicabmty of the t'omprrlien-
»ive Liability Policy—General Automo-
bile Endorsement (UU 3050). That en-
dorsemenr applies only wheré the jwliey

4Q P 24 151
5Col.3d 153
"Y, Plaintiff and A'/pellant,

W .Ham A. SAGf-fl, Defendant and
Respondent.

L. A 28%

Supreme Court of California
In- linnk.

June 24 1971

Injured  motorist  brought  action
igainst tavern owner and others for in-
Luries sustained when motorist’s automo-

Ic was stru'k by automobile driven by
allegedly intoxicated tavern patron. The
Superior Court, San Bernardino County,
A. D. Mitchell, J., dismissed the complaint
as to the tavern owner and the motorist
appeticd. The Supreme Comt, Wright, C.
J, luld that motorist was within the class
of persons for whose protection statute
which makes it a misdemeanor to sell lig-
uor to an intoxicated person was enacted
and the injuries motorist suffered resulted
from occurrence that statute is designed
to prevent thereby fastening liability upon
tavern owner in event of adequate proof.

Reversed.

Opinion in 11 Cal.App.3d 1104 90 Cal.
Rptr. 387, vacated.

|. Appeal and Error 302 18

Order sustaining demurrer without
leave to amen 1 and order granting motion
to strike are nonappealable.

2 Appeal and Error G422

Although plaintiff's notice of appeal
stated that the lame was from nonappcal-
ablc order sustaining demurrer without
leave to amend and granting motion to
strike, where trial court, after notice of
appeal was filed, entered order dismissing

In certified an proof of financial respon-
sibility or where a person not insured
under Ihe terms of the policy becomes
an insured by nJsration of u financ ial
responsibility ~ law.  Neither condition
exist* in the present oi»»c; hence, the UU
3050 endorsement i« inapplicable.

[153
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action as to defendant and no prejudice
would accrue to defendant, Supreme Court
would treat notice of appeal as applying
to order dismissing action and would treat
notice as laving been filed after entry of
order of Jismissal. West's Ann.Bus. &
Prof.Code, § 25602, West's Ann.Code Civ.
Proc. § 43T

3 Negligence 056(1.9), 62(?? _ .

Actor may be liable if his negligence
IS a substantial factor in causing injury
and he is not relieved of liahility because
of intervening act of third Eerson if such
act was reasonably foreseeable at time of
his negligent conduct.

4. Intoxicating Liquors 0291

Furnishing of alcoholic beverage to
intoxicated person may be proximate cause
of injuries inflicted by that individual upon
a thud ncrson, and if furnishing is a proxi-

mate cause it is because consumption, re-

sulting intoxication, and injury producing
conduct arc foreseeable intervening causes,
or at least injury producini conduct s
one of the hazards which makes such fur-
nishing negligence.

5 Negligence 02

Duty of care and attendant standard of
conduct required of a reasonable man maz
be found in Ie?islative enactment  whic
does not provide tor civil liability.

6. Negligence 0121(1)

Presumption of negligence arises from
violation of statute which was enacted to
protect class of persons of which plaintiff
IS @ member against type oi harm which
plaintiff suffered as a result of violation
of statute. West's Ann.Evid.Code, § 669

7. Intoxicating Liquors C=16
Statute making person who sells or

furnishes alcoholic beverages to any ha-
bitual or common drunkard or to any ob-
viously intoxicated J)erson guilty of mis-

demeanor is enacted for the purpose of
protecting members of general public from
Injuries to person and danger to property

resulting from excessive use of intoxicat-

ing liquor. West's Ann.Bus. & Prof.Code,
J8§ 23001,25602

8. Intoxicating Liquors C=283

Motorist on highway whose vehicle
was struck by an allegedly intoxicated driv-
er to whom defendant tavern owner had
sold liquor was within the class of persons
for whose protection statute which makes
it @ misdemeanor to sell liquor to an in
toxicatcd person was enacted and  jn.
juries plaintiff driver suffered resulted
from occurrence that statute is designed to
prevent, thereby fastening liability on tav-
ern owner in event of proper proof. West's
Ann.Bus. & Prof.Code, § 25602

9 Intoxicating Liquors 0308

If defendant tavern owner sold liquor
to patron who was in an intoxicated condi-
tion, patron drove from tavern and veered
across to ot ier lane of highway and struck
automobile operated by Flainnff who was
injured as a result of collision, sale was in
violrtion of statute making sale of ‘iquor
to intoxicated persons a misdemeanor and
the violation proximately caused plaintiff's
injuries, a presumption would arise that
tavern owner was negligent in furnishing
alcoholic beverages to patron. West’s Ann.
Bus. & Prof.Code, § 25602 West’s Ann.
Evid.Codc, § 669(a).

10 Intoxlcating Liquors 0=306

Complaint of motorist asserting that
defendant tavern owner sold liquor to in-
toxicated patron in violation of statute and
that such patron then drovt from tavern
and veered into wrong lane of highway and
struck plaintiff's automobile resulting in
injuries to plaintiff was sufficient to state
a cause of action against tavern owner.
West's Ann.Bus. & Prof.Code, § 2562
West's Ann.Evid.Code, § 669(a).

. Intoxicating Liquors C=308

Statute making it a misdemeanor to
furnish or sell liguor to an intoxicated per-
son is a statute to which the statutory pre-
sumption of a failure of a person to ever-
cise due care arising from violation <f
statute, ordinance or regulation of pu>k
entity applies. West’s Ann.Bus. & I'ro*
Code, § 26602, West's Ann.Evid.Code, |
669(a).
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Cite as. Sup., 05Cal.Rptr. 025

. pleadmg 0360(1, 3) 355(1)

A *“speaking motion" to dismiss or
ISrke is one which s Stgaported by facts
outside the pleadings and such facts are
ordinarily set forth in affidavit or declara-
tion.
Sec ﬁubllcanon Words nml Phrases
éor other judicial constructions and
efinitions.

lj. Judgment G483 . _
Monstatutory speaking motion to strike
or dismiss allegations of complaint would

be treated as a motion for summary judg-

ment.  West’s Ann.Code Civ | roc. § 4317
Y Judgment C:>I85.I(4?

Statements of defendant tavern own-
er, sued by injured motorist operating vehi-

dle struck by allegedly intoxicated tavern
patron, to effect that his codcfendants were

not in his emploKment on the date of ac-
e had no ownership in-

cident and that
terest or any other interest in the vehicle
being driven by defendant were not mere
conclusions of law as contended by plaintiff
claiming error in granting defendant tavern
owner’s motion to strike as a sham, treated
» a rnotio.i for summary judgment, that
portion of complaint alleging that patron
was driving automobile with the consent
of the other defendants who were agents
*nd employee of the others acting within
scape of agency and emplorment, and plain-
tiff could not rely on allegations of his

complaint to controvert statements in de-

fendant’s declaration,

5 Jud%ment 185209 _
Failure of opposing party to file coun-

ter-affidavits or declaration does not re-

lieve party in vin% for summary judgment
°f burden of establishing evidentiary facts
of every element necessary to entitle him
*0a judgment.

'6 Judgment 0=185321)

Defendant tavern owner, sued by mo-

torist for injuries sustained when motor-
«{'s automobile was struck by vehicle be-
R driven by allegedly intoxicated tavern
Patron, through the filing of his declaration

*hat his codefendants were not in his em-

ployment on date of accident and that he
Cal Spo —40

had no ownership interest or any other in-
terest in vehicle being driven by f)atron
failed to discharge burden of establishing
evidentiary facts entitling him to summary
Ludgment with respect to causes of action
ased on theories of respondeat superior or
the imputed neghgence provisions of Vehi-
cle Code. West’s Ann.Vehicle Code, 8§
17150¢t scq., 1714

Hafif & Shernoff and Stephen 1. Od-
gers, Claremont, for plaintiff and appellant.

Murchison, Gumming, Baker & Velpmeit
and Ronald R. McQuoid, .05 Angeles, for
defendant and respondent.

| WRIGHT. Chief Justice.

In this case wc arc called upon to decide
whether civil liability may he imposed uj>on

a vendor of alcoholic beverages for pro-

viding alcoholic drinks to a customer who,
as a result of intoxication, injures a third
person. The traditional common law rule
would deny recovery on the ground that
the furnishing of alcoholic beverages is not
the proximate cause of the injuries suf-
fered b% the third person. Wc have deter-
mined that this rule is patentlﬁ unsound and
that civil liability results when a vendor
furnishes alcoholic beverages to a customer
in violation of Business and Professions

Code section 25002 and each of the con-
ditions set forth in Evidence Code sec-

tion 669 subdivision (a) s established.
Since neither issue is presented in the
instant case, wc do not decide whether a

noncommercial furnisher of alcoholic bev-

era es may be subject to civil liability
nder section 25002 or whether a person

who is served alcoholic beverages in vio-
lation of the statute may recover for in-
juries suffered as a result of that vio-
Additionally, wc reaffirm our de-

lation.
cision in Pianka v. State of California
(1956) 46 Cal.2d 208 293 P.2d 458 and
hold that a nonstatutory speaking motion
to strike or dismiss a complaint should

lie treated as a motion for summary judg-

ment. (Code Civ.Proc., §437c)

g
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Plaintiff Miles Vesely brought this ac-
tion to recover for personal Injuries and
property damage sustained in an auto-
mobile accident. The only defendant in-
volved on this appeal is William A. Sager,
individually and doing business as the
Buckhorn Lodge. Other defendants are
James G. O’Connell, the driver of the
vehicle which collided with plaintiff's au-
tomobile, and Earl Dirks, the owner of
the car driven by O’Connell. The facts
which arc alleged in the complaint ar.d
which wc must accept for the purposes of
this appealt arc as follows:

Defendant Sager owned and operated
the Buckhorn Lodge, a roadhouse located
near the top of Mount Baldy in San Ber-
nardino County, and was engaged in the
business of selling alcoholic beverages to
the general public. Beginning almut 10
p. m. on April 8, 1983 Sa?er served or
Permitted d_efendant O'Connell to be served
arge quantities of alcoholic beverages. At
the time the beverages were served, Sagci
knew that O'Connell was becoming exces
srvcly intoxicated and that O’Connell was
"incapable of exercising the same degree
of volitional control over Ins consumption
of intoxicants as the average reasonable
person." Sager also knew that the only
route leaving the Bickhorn Lo.'ge was a
very steep, winding, mu narrow mouu'ain
road and that O'Connell was going to drive
down that road. Nevertheless, Sager con-
tinued to serve O'Connell alcoholic drinks

Cruller v. Si Irutvhnnkﬁ ﬁIS le:%d

5C
ONerizhl 7. Maldoln (ItH|7) OACaI 2d
AA), Atlt,  55Cal.ltptr.” 505 421 K

Stanton v. |himkr (1800) til CaI.
20 mrI 201 in CalKptr.'380, "Il P.2d
IO\ Stignll v._City of Taft (1062) AN
Cal.2d 507 ACS. 2A CalKptr. " 111
375 24 288

Ulaliiliffg notrce of appeal *tate« that
Ine appeal * from the order niinlaiaing
the demurrer without leaveto amend
mid from theorder (};]runtrng the motiou
to strike, hotli of which me nonappeal
Wi g S
. al.Kptr
(i 43 1°2d 732" L mine v. Je*gn
(18A7) IN Cal.2d till. ‘III 31 1'2d
Henry' v. Law Kirin ot Ifillyrr, Crake

past the normal closing time of 2 a n
until 5:15 a. m. on April 9 After leavin
the lodge, O'Connell drove down the roag,
veered into the opposite lane, and struck
’olaintiff’s vehicle.  The complaint also al-
eges that O’Connell drove the automobile
with the consent, permission, and knowl-
edge of the remaining defendants, that each
defendant was the employee and agent of
the other defendants, and that each of the
defendants "was at all times acting within
the f)urpose a: d scope of said agency ant
employment.”

Defendant Sager demurred to the com-
plaint on the ground that a "seller of in-
toxicating liquors is not liable for injuries
resulting from intoxication” of a buyer
thereof, and he moved to strike as sham
those allegations of the complaint which al—
leged that O'Connell drove ‘he automobile
with the permission of the other defend-
ants and that each defendant was the em-
ployee and agent of the remaining defend-
ants. In support of the motion to strike,
Sager submitted his declaration in which
he stated that O’Connell and Dirk "were
not in [his] employment on the date of the
accident" and that he never had any
ownership interest or any other interest In
the automobile driven by O’Connell.

[1,2] The trial court sustained the -
n irrer without leave to amend, granted the
motion to strike, and dismissed the com-
plaint as to defendant Sager. Plaintiff &'
peals.*

A Trwin (1800) 183 CalA P2d 708 7».
0 CalKptr. H77, 3 Wilkin, Cal11*
redure, Appeal, J 10) After ‘tlir nottr
of upiiml” wa* filed, the trial court »-
trreil mi order di«miHeing tlir nctipo a*
to drfendiint Sager. Since no_prejudice
would accrue to defendant Saqer »
treat the lintire of appeul an appyrn -
the order di*miK*iijg the aetlon
Vitiert v. Merger
IS (ill. 4N CalKptr. 8X0 Irt* I\2d X«
vola v. Wendt Conatruelron Co. (IMM
IAS (‘al.App.2d HAS, iSO (Mil. V3)
IAS,) Il addition we treat the
a* lulling been tiled nfter tlir entry
the order of iiimiioooil in nccurdam*
rule 2(% of the Calrfornra Hub*
court |re or MiIl* v Urd
Smith, ”) I'CalApp2d XJA
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VESELY v. SAGER

Cite as. S»[> .95 Cal.Rptr.

I'ntil fairly recently, it was uniformly
hilil that an action could net be maintained
jt common law against the vendor of alco-
holic beverages for furnishing such bever-
ages 10 a customer who, as a result of

>heioff | intoxicated, injured himself or a
third person.3 (Collier v. Stamatis (1945)
A3 Ariz. 285 182 P.2d 125 llowlett v.
Poglio (1949) 402 Ill. 311, 81 N.E.2d 708;
State for L'sc of Joyce v. Hatfield (1951)
197 Mil. 249 78 A.2d 7%4; Sciltel v. l.each
(1919 231 Wis. 66, 288 N.W. 774, see %6
Atn.Jur.2d, Intoxicating Liquors, § 553, 48
CJ.S. Intoxicating Liquors § 410 Joyce
on Intoxicating Liquors, § 421, Comment,
Dramshop  Liability-—A Judicial Response
(9%0) 57/ Cal.L.Rt/. 995 1000-100L
Annot. 110A.L.R. 357) The rationale for
the common law rule was that the con-
sumption and not the sale of liquor was the
proximate cause of injuries sustained as a
result of intoxication. (See, Pratt v. Daly
(190) B Ariz. 53 518 14 P.2d 147, &
Am.Jur.2d, Intoxicating Liquors, f 553)
“The rule was based on the obvious fact
that one cannot be intoxicated by reason
of liquor furnished him if he does not
drink it." (Nolan v. Morelli (1967) 14

Conn. 432 226 A.2d 383, 45 Atn.Jur.2d, In-
toxicating Liquors, supra, ut p. 853, sec
King v. llenkic (1886) 80 Ala. 506 5l1;
Pratt v. Daly, supra, 5 Ariz. 53 at p. 53

104P.2d 147) The common law rule has
been substantially abrogated in many states
by statutes which specifically impose civil
liability upon a furnisher of intoxicating

30, W,CaI.K?tr,._ M, Levy v. llellumr
Enterprise* (ItHit) "Jit ("il:App.2il tiNIi
M fn. 1. SO t'nlitptr. 842 Kvoln v.
Wendt (‘Diminution Co.. mipm. [ftH Cal.
App21 ut pp. O0O-Ot, IV3ii 158>

T Several exceptions_linve |s-ei created to
this general rule. Tims, it bus heel, held
dun n K|Hute cun nininiiin nn ni'tiun for
loss of consortium against distributor
“f nindiolic beverage™ who sells. intoxi-
cants to his or tier” Npouse, knowing thut
the hitter lucks control over his or her
consumption of intoxit'iints  (I'riltt_ v,
Daly (1IMOI Vi Arix. 535 KM P.2d
H7), or ufter repented warnings Out to
furnish alcoholic beverages to such spouse

liquor under specified circumstances. (Sec
Comment, 57 Cal.L.Rev. 995 99 fn. 6,
listing the 20 states that have such stat-
utes.) California, however, has not en-
acted similar legislation.

The common law doctrine that the fur-
nishing of alcoholic beverages is not the
proximate cause of injuries resulting from
Intoxication was first mentioned In this
state in hammers v. Pacific Electric Rail-
way Company (1921) 1% Cal. 379 19 P.
523 In that case the defendant railroad
ejected the plaintiff, a passenger who was
unable to find his fare, from one of its
trains while the plaintiff was quite helpless
from intoxication and mental deficiency.
The plaintiff, who aJJparently had been
struck by a train, was giscovered more than
six_hours later, lying badly maimed on an-
other set of railroad tracks some three
quarters of a mile from the point where he
had been ejected from the defendant’s
train.  The court held that thc|defendant's
action in ejecting the plaintitf from its
train was not the proximate cause of t'c
injuries sustained thereafter. In dictum
the court stated that "The sale of whiskey
to the plaintiff would come nearer lieing a
proximate cause of the injury than the
ejection front the railway train. & o e
IY Jet it has been uniformly held, in the
absence of statute to the contrary, that the
sale of intoxicating liquor is not the proxi-

mate cause of injuries subsequently re-
ceived hy the purchaser because of his in-

toxication. Joyce on Intoxicating Liquors,

&S}\(/lvanson v, Hull (11400 07 MP> M
N.W. 482). It Inis ulso bee. ..
thut un nution can he maintained for
death or injuries Hustnined hy u customer
who bus been mdu?ed to drink alcoholic
beverages when IS “mental fain Ities
wereJ suspended hy intoxicatign."  (Me
ue v. Klein ]J-IKUX Tex. 108 Ibuch
v, Jackson (10114 148 Or. @2 3t '
0i.) In addition it wus held thnl u
muster could bring un action against n
lierson who sold [itpior to a slave with
out the muster's consent.  (Skinner v.
Hughes (!8ft0 Mo. 440; llurrisou

. Kerkle 32 8.C.L. (1 Strob.
L y (1H7) ( )

I'o
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§ 421: Cruse v. Aden. 127 M 231 2%
[20 N.E. 73 3 LR.A. 327" (186 Cal.
at p. 384 19P. at p. 525)

The dictum in Lammers was relied upon
in Hitson v. Dwyer (1943) 6L Cal.App2d
803 143 P.2d 952 There the plaintiff al-
leged that while obviously intoxicated and
sitting on a movable stool at the defend-
ant’s bar, he was served alcoholic bever-
ages in violation of section 1" oi the Alco-
holic Beverage Control Act. (Now Bus.
& Prof.Code, § 25602) ihe plaintiff
claimed that as a result of the wrongful
sale of intoxicants, he fell from the stool;
that the defendants negligently dragged
him from his position on the floor; and
that the fall or the dragging or hoth,
caused him to suffer various liodily in-
juries.  The court reg’ected the plaintiff's
contention that the defendants’ violation of
the Alcoholic Beverage Control Act con-
stituted negligence per sc. The court rea-
soned that the statute was not enacted for
the purpose of protecting an obviously in-
toxicated person who had been served al-
coholic beverages tn violation of its pro-
visions. Moreover, the court stated that
violation of the act could not result in lia-
bility since "the proximate cause [of in-
jury resulting from intoxication] is not
the wrongful sale of the liquor but the
drinking of the liquor so purchased." (61
Cal.App.2d at p. 809 143 P.2d at p. 955)

Thereafter, in Fleckncr v. Dionne (1949)
A Cal. App.2d 246 210 P.2d 530 the court
affirmed a judgment for the defendant
tavern keeper in an action |y a person who
had been injured in an automobile accident
caused by a minor who had purchased al-
coholic beverages in the defendant's es-
tablishment. The complaint alleged that the
defendant knew that the purchaser was a
minor; that the defendant sold liquor to die
minor "while be was already under the
severe influence of intoxicating liquors;"
that the defendant knew that the minor had
an automobile on the premises which lie
was going to drive; and that defendant
knew that the driving of the car by the
minor while intoxicated would result in

5 Cal.3d 160

harm to others on the highway. The trial
court sustained a demurrer and entered
judgment for the defendant. In affirming
the judgment, the court relied upon the
dictum in Lammers, the decision in Hitson,
and various out-of-state decisions.

Finally, in Cole v. Rush (1955? 45 Cal.2d
345 289 P.2d 450, |this court held that the
wife and children of a customer who died
as the result of injuries sustained in a bar-
room brawl could not maintain a wrongful
death action against the owners of a tavern
for furnishing intoxicating liquor to the de-
cedent. The complaint alleged that the
decedent had patronized the defendants'
tavern on numerous occasions; that the
decedent was well-known to the defend-
ants; and that the defendants knew that the
decedent was "normally of quiet demeanor
but that when * * * intoxicated he be-
came belligerent, pugnacious and quarrel-
some." The complaint further alleged that
the plaintiff widow on numerous occasions
had requested that the defendants not sell
the decedent sufficient liquor to allow him
tf become intoxicated; that the defendants
furnished the decedent with liquor until
and after he became intoxicated: and that
as a result of being intoxicated, the decedent
became belligerent, engaged in a brawl, and
died from injuries sustained in a fall during
the fight. In ruling that the complaint
failed to state a cause of action, the court
noted the existing common law rule and
discussed the decisions in l.aimners, Hitson,
and Fleckner. It concluded that "astoa .
competent person it is the voluntary con-
sumption, not the sale or gift, of intoxicat-
g liquor which is the proximate cause ol
injury from its use." (Cole v. Rusk,
supra, 45 Cal 2d at p. 306 289 ' at b
457) The court also held that the plain-
tiffs were barred from recovery under the
wrongful death act by the decedent's cwv
tributory negligence 1 voluntarily cornic-
ing the liquor furnished by the defend****
and stated that any change Il the corns**
law rule concerning a tavern keeper s
bility under such circumstances shoe-1 A

made 1) the legislature.
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Since C Ic, various courts in other juris-

5 Actions h~ e reevaluated the common law

|
J
»
i
/
i
l

i that the vendor of intoxicating liquor

cannot be held liable for injuries resulting

from intoxication, and in particular the

re that the seller cannot be held liable

{or furnishing alcoholic beverages to a

customer who injures a third person. A
substantial number, if not a majority, have

decided that the sale of alcoholic beverages

mey be the proximate cause of such in-
juries and that liability mar be imposed
upon the vendor in favor or the injured

third person. (Waynick v. Chicago's I.ast
Department Store Z?th Cir. 1959) 269 F.2d
12 cert, denied 362 U.S. 903 80 S.Ct. 611,
4 LFd2d 554 Deeds v. United States
(DMont.1969) 306 F.Supp. 348, [I'revatt
V. McClennan (Fla.Dist.Ct.App.1967) 201
So.2d 780; Colligan v. Cousar (1963) 38
Il App.2d 32 187 N.F.2d 292, Elder v.
Fisher (1966) 247 Ind. 598 217 N.E.2d
W7, Pike v. George (Ky.1968) 414 S.W.
21626, Adamian v. Three Sons, Inc. (1968)
133 Mass. 498 233 N.E.2d 18, Rappaport
v. Nichols (1959) 3L NJ. 18 1% A2d
|; Berkeley v. Park (Sup.Ct.1965) 47 Misc.
A0.181, 262 N.Y.S.2d 290; Jardine v. Upper
Darby la>dge No. 1973 Inc. (40D 4I3]Pa.
68 198 A.2d 550; Mitchell v. Ketner
(1965) 4 Tenn.App. 686 323 S.W.2d 755
cf. Davis v. Shiappacossee (Fla.1963) 1%
SoJJd 165 Ramsey v. Anctil (1965) 106
NH. 375 211 A2u 900 Contra. Carr v.
Turner (Ark.1965) 385 S.W.2d 656, Hull
V. Ruud (1962) 130 Colo. 425 374 P.2d
251 Cowman v. Hansen (1958) 250 lowa
B 2 NW.2d 682 Meade v. Freeman
(1969 93 Idaho 139 462 P.2d 54; Lee v.
Peerless Ins. Co. (1966) 248 La. 982 181
So.2d 128 Hall v. Budaghcr liar (1966)
"6 N.M. 591 417 P.2d 71. Hanuu v. Carson
City Nugget. Inc (1969) 8 Nev. 9. 40
P2d 358, Garcia v. Hargrove (1966) 46
Wis.2d 724 176 NAV 2d 566, Parsons v.
Jow (Wyo.971j 480 P.2d 396; cf. Nolar
v. Morelli (196/) 154 Conn. 432 226 A

The two leading cases abrogating or
Modifying the common law rule are Way-
nck v. Chicago’s Last Depaitment Store

supra, 209 F.2d 32 and Rappaport v.
Nichols, suEra, A NJ. 18 155 A2 1
In- Waynick the plaintiffs, residents of
Michigan, brought an action for personal
injuries against three Illinois tavern keepers
for selling liquor to two Illinois residents
who drove an automobile into Michigan
and there collided with a vehicle in which
the plaintiffs wcr  riding.  The sale by
each defendant was alleged to have been
made in violation of an lllinois criminal
statute prohibiting the sale of liquor to an
intoxicated person. Although both Michi-
gan and lllinois had drarn shop acts ex-
pressly providing for civil liability, the
com! concluded that neither applied to
the case before it because the state courts
had decided that the statutes did not apnl’
ex'eiterritorially.  Nevertheless, the court
held that the complaint stated a cause of
action under the common law of Michigan.
The court determined that the Illinois
statute prohibiting the sale of liquor to an
intoxicated person was enacted "for the
protection of any member of the public who
might be injured or damaged as a result of
the drunkenness to which the particular sale
of alcoholic liquor contributes” and that
the statute imposed a duty upon the sellers
of alcoholic beverages in favor of those
who might be injured as a result of a vio-
lation of the statute. Without analyzing
at length the question of proximate cause,
the court held that "under the facts appear-
ing in the complaint, the tavern keepers
arc liable in tort for the damages and in-
juries sustained by plaintiffs, as a prox-
imate result of the unlawful acts of the
former." (269 F2d at p. 326)

Rappaport involved a wrongful death
action > a widow against the operators
of four taverns for selling liquor to an
r loxicated minor who negligently killed
ter husband in an automobile accident.
Although New Jersey had repealed its
drain shop act, the New Jersey Supreme
Court held that the action w; < permissible
under common law neghgei  princ'plcs.
The court stated that “Where a ’avern
keeper sells alcoholic brvcrages to a person
who is visibly intoxicated or to a person
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he knows or should know|from the circum-
stances to be a minor, he ought to recognize
and foresee the unreasonable risk of harm
to others through action of the intoxicated
person or the minor." (3L N.J. at p. 201,
15% A2d at p. 8.) The court determined
that a criminal statute and administrative
requlations forbiddi.ig the sale of alcoholic
beverages to a minor or an intoxicated
person were intended to protect members
of the general public and concluded that
“If the patron is a minor or is intoxicated
when served, & * * and if the circum-
stances arc such that the tavern keeper
knows or should know that the patron is a
minor or is intoxicated, his service to him
may * * & constitute common law
negligence.” (Id. at p. 22 15 A.2d at
p. 9) Finally, the court rejected the de-
fendants’ contention that their conduct, if
negligent, w.  not the proximate cause of
the injuries suffered. It stated: “But a
tortfeasor is generally held answerable for
the injuries which result in the ordinary
course of events from his negligence and
it is gene ally sufficient if his negligent
conduct was a substantial factor in bring-
ing about the injuries. [Citations.] The
fact that there were also intervening causes
which were foreseeable or were normal
incidents of the risk created would not
relieve the tortfeasor of liability. [Cita-
tions.] Ordinarily these questions of prox-
imate and intervening cause are left to the
jury for its factual dote. :"ation.” (/&/ at
p. 203 155A.2dat p.9) It was concluded
that under the facts alleged in the com-
plaint, a jury could reasonably find that the
defendants' negligence was a substantial
factor in hri.iging about the decedent's fatal
injuries and that the minor's negligent
operation of his automobile was a normal

incident of the risk created by the defend-
ants, or an event which they could reason-

ably have foreseen.
[3] To the extent that the common

law rule of nonliability is ba*cU on con-

cepts of proximate cause, we are persuaded
bg the reasoning of the cases that have
abandoned that rule. The decisions in
those jurisdictions which have abandoned
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the common law rule invoke principles of
Froxim_ate cause similar to those estab-
ished in this state by cases dealing with
matters other than the furnishing Of
alcoholic beverages.  (See Schwartz v
Helms Bakery Limited (1967) 67 Cal2d
232 60 Cal.Rptr. 510 430 P2d 68; Stewan
v. Cox (1961) % Cal.2d 857, 863-84 13
Cal.Rptr, 521, 362 P.2d 345, Richardson v.
Hamm (1955) 44 Cal.2d 772 777, 28 P2d
269, McEvoy v American Pool Corp
(1948) 3 Cal.2d 295 298-299, 1% P.2d 7&?J
Mosley v. Arden Farms (1945) 26 Cal2
213 218 157 P.2d 372 Stasulat v. Pacific
Gas & Elec. Co. (1937) 8 Cal.2d 631, 637,67
P.2d 678, Prosser, Proximate Cause in
California  (1950) 38 Cal.L.Rev. 33)
Under these principles an actor may he
liable if his negligence is a substantial fa,.,
tor in causing an injury, and he is not
relieved of IiabilitK because of the inter-
vening act of a third person if such act
was reasonably foreseeable at the time of
his negligent conduct. (Stewart v. Cox,

supra, 5o Cal.2d at pp. 563-864 |13 Cal.Rptr. J*

521, 32 P.2d 345 Richardson v Hamm,
supra, 44 Cal.2d at p. 777, 28 P.2d 269
Eads v. Marks (1952) 39 Cal.2d 807, &2
249 P.2d 257; Benton v. Sloss (1952) 3B
Cal.2d 399 405 240 P.2d 575; Mosley v.
Arden Farms, supra, 26 Cal.2d at p. 218
157 P.2d 372 Fuller v. Standard Stations
Inc. (1967) 250 Cal.App.2d 687, 691, 58 Cal
Rptr. 792, Ewert \. Southern Cal. Gas Co.
(1965) 237 Cal.App.2d 163 169-173 %6
Cal.Rptr. 631; Rest.2d Torts, §§ 302 302A
431, 447) Moreover, “If the likelihood
that a third person may act in a partic-
ular manner 1 the hazard or one of the
hazards which makes the actor negligent,
such an act whether innocent, negligent,
intentionally tortious or criminal does not
ﬁrevent the actor from being liable for
arm caused thereby.” (Rest.2d Torts.
8 449; Schwartz v. Helms Bakery | imited.
supra, 67 Cal.2d at pp. 241-242 €0 Cal
Rp 510 430 P.2d 68; Richardson %
Hamm, supra, 44 Cal.2d 772 at p. 777, 3~
N2d 269, McEvoy v. American M
Corp., supra, 3 Cal.2U 2% at p. 29 1P
I»2d 783)
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K| Insofar as proximate cause is con-
cerned, we find no basis for a distinction
founded SOlely on the fact that the con-
sumption of an alcoholic beverage is a
voluntary act of ‘he consumer and is a
jH'nk in the chaii f causation from the
urnishing of the beverage to the injury
resulting from intoxication.  Under the
shove ﬁrinciples of proximate cause, it is
clear that the .urnishing of an alcoholic
beverage to an intoxicated person may be
| proximate cause of injuries inflicted by
that individual upon a third person. If
such furnishing is a proximate cause, it is
50 because the consumption, resulting in-
toxication, and injury-producing conduct
are foreseeable intervening causes, or at
least the injury—producinﬂ conduct is one
of the hazards which makes such furnish-
ing negligent.

The central question in this case, there-
fore, is not one of proximate cause, but
rather one of duty: Did defendant Sager
owe a duty of care to plaintiff or to a
class of persons of which he is a member?

[5,6] A duty of carc, and the attend-
ant standard of conduct required of a rea-
sonable man, may of course be found m
a legislative enactment which dots not
provide for civil liability. (Sec Richards
v. Stanley (1954) 41Cal.2d 60, 61 271 P.2d
23 Routh v. Quinn (1942) 20 Cal.2d 483
w2 12 P2d 1 2 Witkin, Summary of
Cal. Law (1960) Torts, § 234) In this
state a presumption of negligence arises
from the violation of a statute which was
enacted to protect a class of persons of
which the plaintiff is a member against the
type of harm which the plaintiff suffered
as a result of the violation of the statute.
(Alarid v. Vanicr (1958) 50 Cal.2d 617,
7 P.2d 897, Satterlee v. Orange Glenn
School District (1917) 29 Cal.2d 581 177
-2 279.% The Legislature has recently
codified this presumption with the adoption
°f Evidence Code section 669; |"Thc failure
°f a person to exercise due carc is pre-
sumed if: (1) He violated a statute, ordi-
nance, or regulation of a public entity;
(2) the violation proximately caused death

VESELY v. SAf - R
Cite as, S'ip., %Cal.Rptr. 83

or injury to person or J)roperty; (3) the
death or injury resulted from an occur-
rence of the nature which the statute,
ordinance, or requlation was designed to
prevent; and (4) the person suffering the
death or the injury to his person or prop-
erty was one of the class of persons for
whose protection the statute, ordinance, r
requlation was adopted." (Subd. (a).)

(7] In the instant case a duty of care
is imposed upon defendant Sager hy Busi-
ness and Professions Code section 25602
which provides: "Every person who sells,
furnishes, gives, or causes to he sold, fur-
nished, or given away, any alcoholic bever-
age to any habitual or common drunkard
or to any obviously intoxicated person is
guilty of a misdemeanor." This provision
was enacted as part of the Alcoholic Bever-
ag  Control Act of 1935 (Stats.1935 ch.
310 § 62 at p. 1151) and was adopted for
the purpose of protecting members of the
general public from injuries to person and
amage to property resulting from the ex-
cessive use of intoxicating liguor.

Our conclusion concerning the legisla-
tive purpose in adopting section 25602 is
compelled by Business and Professions
Code section 23001 which states that one
of the purposes of the Alcoholic Bever-
age Control Act is to protect the safety
of the people of this state. Moreover, our
interpretation of section 25602 finds sup-
port in ‘he decisions of those jurisdictions
In which similar statutes, and statutes pro-
hibiting the sale of alcoholic beverages to
minors, have been found to have been
enacted for the purpose of protecting mem-
bers of the general public against injuries
resulting from intoxication. (Sec Waynick
V. Chicaé;o's l-ast Department Store, supra,
200 F.2d 32 at p. 325; Deeds v. United
States, supra, 306 F.Supp. 348 at p. 359,
Davis v. Shiappacossee, supra, 1% So.2d
X5 at p. 367, Elder v. Iisher, supra, 247
Ind. 598 at p. 603 217 N.K.2d 847; Rappa-
port v. Nichols, supra, 3L N.J. 188 at p. 202
%A 1)

[*-10] From the facts alleged in the
complaint it appears that plaintitf is within
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the class of persons for whose protection
section 25602 was enacted and that the
injuries he suffered resulted from an oc-
currence that the statute was designed to
prevent.  Accordingly, if these two ele-
ments arc proved at trial, and if it is estab-
lished that Sager violated section 25602
and that the violation proximately caused
plaint ff's injuries, a presumption will arise
that Sager was negligent in furnishing
alcoholic beverages to O'Connell.  (Sec
Evid.Codc, § 669)

Defendant Sager maintains, however,
tha’ a change in the common law rule
governing the In. "lity of a tavern keeper
to an injured thir | person islhunwarrantcd
and that if there , to he a change in the
rule, it should be made by the Legislature,
not by the courts. As to the first part
of his argument, defendant contends that
imposition of civil liability upon tavern
keepers would not alter the extent to which
the consumption of intoxicants contributes
to automobile accidents and that such liabil-
ity would not be an adequate deterrent to
the unlawful sale of alcoholic beverages.
Moreover, defendant asserts that the in-
jured third person is already assured of
compensation for his injuries by Vehicle
Code sections 16000-1608) and Insura' ‘e
Code section 115802 Concerning the sec-
ond part of his argument, defendant main-
tains the Legislature is better equipped to
determine whether eivil liability should lie
imposed for furnishing alcoholic beverages
l.i an individual who injures himself or
third persons. Defendant contends that
the decision to impose liability presents
various questions as to the scope of such
liahility, e g, whether all intoxicated
patron ought to recover for injuries sus-
tained as a result of bis intoxication and
whether liability should lie imposed upon a
package liquor store or a noncommercial
furmshr. of intoxicating liquor. Because
of the existence of these and other ques-
tions, defendant igues that the entire
matter of civil liability fur furnishing
alcoholic Ileverages should ' left to the
Legislature.

5 cal.sd 165

[11] Defendant’s argument that the
question of civil liability for tavern keepers
should be left to future legislative action
is faulty in two rcsp' els. First, liability
has been denied in cases such as the one
before us solely because of the judicially
created rule that the furnishing of alcoholic
beverages is not the proximate cause of in-
juries resulting from intoxication. As
demonstrated, supra, this rule is patently
unsound and totally inconsistent with the
principles of proximate cause established
In other areas of negligence law. Other

common law tort rules which were deter-

mined to he lacking in valdiity have been
abrogated hy this court (sec Gibson V.
Gibson (1971) 3 Ca!.3d 914, 92 Cal.Kptr.
288 479 "\2d 648 Muskopf v. Corning
Hospital Dist. ?196.) % Cal.2d 211 11 Cal
Kptr. 89 359 N\2d 457), and there is no
sound reason for retaining the common law
rule presented in this case. Second, the
Leislaturc has expressed its intention in
this area with the adoption of Evidence

Code section 669 and Business and Pro-
fessions Code section 25602 The Cali-

fornia Law Revision Commission's recom-
mendation relating to Evidence Code section
0669 states that the presumption contained in
the section "should Ik! classified as a pre-
sumption affecting the burden of proof in
order lo further the puinCJ)olit ies expressed
in the various statutes, ordi

ulations to to/ii h it applies," (Emphasis
added, <al.Law Revision Com.Rep. p. 109,
see, Evid.Codc, § 606) It is clear that
Business and Professions Code section

25602 is a statute to which this presump-

tion applies and that the policy expressed
in the statute is lo promote the safety of
tlie people of (alifomia (see Ibis. A |Pro(

<ode. j 2.a|OI%. To acce?t defendant’s con-

tentious and hold that plaintiff's complaint
does not state a cause of action would he
lo thwart the legislative policies expressed
in lioth statutes.

For ihe reasons discussed herein, wc
ovc mile Cole v. Rush (1955) &6  2d 145
289 |21 450 and Lammers v. Pacific
Electric Railway Comp my (1921) 186 Cal.
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17> 9 P- 523 to the extent that they are
inconsistent with this decision. To the
jame extent wc disapprove of Flcckner v.
Dionne (1949) 94 Ca!.App.2d 246, 210 |".2d
JO and Flitson v. Dwyer (1043) 61 Cdl
App 20 803 113 P.2d 952

Motion to Strike

Plaintiff contends that the trial court
crml in granting defendant Sager's motion
to strike as sham that ﬁomon of the com
plaint which alleges that O’Connell was
driving the automobile with the consent,

?ermwswn and knowled%e of the other de-

endants, that each of the defendants was
the agent and employee of the others, and
tlut each defendant was acting within the
scope of his agenc* and employment.  As
mentioned previous
tion to strike, defendant Saget submitted
his declaration in which he stated that Earl
Dirks, the owner of the car driven by
0'Connell, and O'Connell were not in hi
J)onment on the date of the accident
nd that he had no ownership interest or
any other interest in the car driven hy
O'Connell.  Plaintiff argu s that the
declaration was insufficient to sir port the
trial court's ruling because it contained only
conclusions of law.
tains that the allegations in his verified
complaint ate sufficient to controvert the
factual allegations in Sager's declaration.

4 A NLMrkun mol ion to? miss nr strlke
I

Is on ncta nut-
II* Ieadmg Itrtlcr v r(ll {t

ﬁ A b bl
t c or mar nr*

fortli |n nil ||ff|||r1vII nrdec| a%\tm
I** Linr..In v 1*1n| auprn lir’
vop.-iM (@ at Im 4tw,
<jinlii v Anﬁlo <nI|forn||| !\Tn lInnk
tittU] 74 r il App M 3X7. 3KX-3M B
*2il 372)

A S VB
| *

motion" lu tlint mis*
trial court granted N motion to stnk*
tb* Bamtn‘f complaint as siianib*. nmo-
ad sustained demurrers to four
Idmtlcnl complaints by the plaintiff.

€ Cd <0 —*)M

y, in support of the mo-

In addition, he main-

[12] From an examination of the points
and authorities in support of the motion
to strike, it is clear that the motion was
not one for summary judgment (Code
Civ.Proc., §437c) but rather was a "speak-
ing motion,"4 addressed to the "inherent
right of a court to strike or dismiss a com-
plaint when it is made to appear hy
extraneous evidence that it is sham and
based upon false allegations." (I incoln
v. Didak (1958) 1& CaI.ApE.Zd 625 631,
328 I'id 498 502) In Pianka v. State of
California (1956) 46 Cal.2d 2118 211, 21
P.2d 458 461, wc stated that such "noil-
statutory speaking motions have * * *
been superseded by the procedure govern-
ing motions for summary judgment con-
tained in section 437c of the Code of Civil
Priyedure."  Thereafter, in lavine v.
Jessup (P>57) 48 Cal.2d 611, 614, footnote
2 311 P.2d 8, we voiced our adherence to
the ruling in Ziaaka.n

Defendant relies upon Lincoln v Didak,
supra, 162 Cal. ApR 20 625 328 P.Jil 498 m
which The court neld that the Legislature,
through the adoption of ( ode of (vl Pro
cedure section 435* had reaffirmed the
inherent right of a court to strike or dis-
miss a complaint through the use of non-
statutory "speaking motions." In so hold-
ing, tin* court ﬁlaced particular emphasis
upon the fact that the cause of action in
Pianka arose prior to the enactment of

section 4%

& Section 436 provide*: "The. defendaut,
Wltﬁln th* t|mg < |||rcd In am summons
awswer e|ther nl the tint Je demurs
the Mimplaint, or without emumn%
Xy m| fi* n notice of moti

o strike the woe or ag purl
complaint, ~ Th* notlc% motlon to
strike sI| il s ]gegﬁ eanng ?zile not
? lian ays from thr filing of
i *dde ehdun? et ut?rgj d|t|%rga| tIlgneotlﬁhenrt
Wl?e required to give (I]b’p B\Kmnff f
defendan servs and file* such n notice

? motion Without dTmumnH h|% time
Io answer  the comBamt a %II et
tended nnd no .lefult mny b* entered

ain*l him. ncept. as pro ded i Sec
Fns 6X6 nnﬂ &tl %u? %e f||nﬂ
such a notice of moton shall not e end
the time witlun which to demur"
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[13]
court in Lincoln lack support.7 The court's
reliance upon the fact that the cause of
action in Pionka arose prior to the enact-
ment of section 435 is misplaced. As men-
tioned previously, in Lavinc, supra, 48 Cal.
24 611, 311 P.2d 8, decided nearly two years
after the enactment of section 435* wc
emphasized the continuing validity of our
decision inlPianka. More importantly, the
substantive effect ascribed to section 43%
by the Lincoln dec sion is inconsistent with
the section’s legislative history, which indi-
cates that the secton was added to the
Code of Civil Procedure merely to make
the motion to strike a pleading and to
establish procedures governing its use.*
W therefore disapprove of the decision in
Lincoln and trv»| the motion to strike in
the instant case as a motion for summary
judgment. ¥

7 The court'll renaoning him Ia,.. rrrtr-

eisrd im being_ of "dotbtful vnlidity”
Chrr lIn.orn, ?Sroasmnn vnn AInYtrc
fnl, I'lmding, I 13 nt b #51; ¢f. 3

Within, CnI Procedure tl cd. 7?
185 fit p (ilclmtnlilc renaonrng)

The overt*helmrn innjority . of the -
INirted Court of Q\II|M| deerarona follow
our deriaion in 1tiaida NMl trent n
apenkrlrrr motion to dratnraa or atrike n
eoHrhlnntt tin n motron (or agmmrtrry
uilKinen (See lloakin inrtnf
2q75 CnA

'mpertle. Inc.

152 154 150, 'ﬂ) CnIIt Ir, *93; rro-

dne Inc v 8I|||er|or Court (1\/\/101 240
nlA]i2 5 513 4) Cnllt tr

717 Aube Unron School oUtric

Raffert 220 Cnl.Appai 599, 003

35S Cal. tr 223 larnar v PI fll. h nu-

ra.222 al, App?d 171 172 35 Cnl Itptr.

Vnllejo V., .Mnnteln-lln _Sewer "Co.

é 2) 200 CnlApp 21 721, 720-780, 20
nl.ltptr.. 447 nIInhnn v, Chntntiorh
Park |n| (||N|2| 204 Cni App2d 507
22 CalRptr. (KM: hut her. atMr of
Emery (|1r<|2) ICH Cal.App2d 22 IN
Cnlltptr. Llucoln v, |||dnk au?rn)
erl|

[pex |tr our trtlrng in Pointit. our rel
ion of the ruling il r.aiinr, nupra
Cal 2d 014 fn 8.
nml the vrt lLua lecialoim” of the Court*
of Appeal followitg 1lsse. two euaea,
Wilkin~ re]arta thal ifie ime of non-
atntutory aprking motion* | >crri*, 563
Witkin, “op ‘cit. «>ipm, | *50, nt p. 2

8. Ingiautlon marling arction 435 wa«
aigned by the Cloverior on June 20, 15

6 Cal.3d 168

The conclusions reached by ti4] Tested by the principles govern-

ing summary judgments, plaintiff's argu-
ments prove to be without merit. We do
not find Sager’s statements that his code-
fendants were “not in his employment on
the date of the accident” and that he had
no “ownership interest" or “any other
interest” in the vehicle involved to be mere
conclusions of law. In addition, plaintiff
cannot rely upon the allegations of his
verified complaint to controvert the state-
ments in defendant’s declaration. (See
Coyne v. Krempelo (1950) 36 Cal.2d 2,
263 223 P.2d 244, 2 Witkin, Cal. Proce-
dure, § 78 p. 1715)

ris1 Nevertheless, defendant’s declara-
tion is insufficient to warrant summary
judgment. The standards for determining
when summary judgment should be
granted were reiterated by this court in
Stationers Corp. v. Dun & Bradstrect, Inc

nnd  took eftect
(Still*, 1955,
Lav,nr, nUpm

September 7, 1955

12 o )
4N Cn21 ]J_’L 31 2
M wm tlet'itlcil Mnr N 7 Allium*!,
there in nothin* In imlicnte when the
CHWM of netion nn.ae, the or.ler Frantrng
the motion to atrike wn» entrre, he
cmirt'a mil..ilea November 10 1955 (48
c*|2|r tll, nt p (13 3 F2d 8)

Semrte Interim Judiciary Committee
deal rn% with aection, atatrn;
aecoml chAliKc by the nienmre |S.I.
N|5) ia to mnke n motion to atrike auf-
fleiéiit na n pleading nml MI nt ;>eamnof.
to preveut default. ~Such u'in .Intl. how
ever, mini lie noticril for prompt hearing.
(See J 585 n purticular.)  Oden m
complnint nr eroaacomPIarnt nIIr([Jr*
acnmliili.u* or other irrelevant mattrr
which ahi.ilil lal eIrmrIrrIterI la'fore the
Irtrpant ia enmpi'llcil . llitawer. At pre*
It I* necennnry to file n ilemurrrr
with the motion_ to atrike. even though
the demurrer ia not presart, r
change*. linuever, do not extend the lime
lo demur. (] 585) Only thr_tinr U
answer would In* ‘extendéd. Thu*, a
litizr.nt could not firat file a motion to
atrike, and then if (Ltrll I denied, file a
demurrer.” f3d I'to* Rep. tit E

10 Since our deelnlon in /.unia, ac*tie*
437c »f Ihe Code of Civil I'cedory
hna been amended lo provide for partial
altli.innry éud%ment where jt * hxowe
tlnt n good chuae of ncll'U dor* not »w*
n« to putt of n plaintiff™* claim. (Slat*
1006, €h. 102 p 1120)
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GENERAL MOTORS CORPORATION v. CITY OF LOS ANGELES

5 Cil.3d 29
(1966) 6? Cal2d 412 417, 42 Cal Rptr. 449,
&2 36 P.2d 785-788. "Summary judg-
ment is Proper only if the affidavits In
support of the moving parly would he suffi-
cient to sustain a judgment in his favor and
his opponent docs not by affidavit show
such facts as may be deemed by the judge
hearin(I] the motion sufficient to present
j triable issue.” In the instant case plain-
tiff did not file a countcraffidavit or
declaration. Nevertheless, the failure of an
opposing party to file such documents does
not relieve the moving party of the burden
of establishing the evidentiary facts of
every element necessary ta entitle him to a
judgment. (Brewer v. Reliable Automotive
Company (1966) 240 Cal.App.2d 174 1A
49 CajjRptr. 498, American Society of
Composers, Authors & Publishers v. Su-
perior Court (1962) 207 Cal.App.2d 676
&7 24 Cal Rptr. 772, House v. lala
(1960) 180 Cal.App.2d 412 416 4 Cal.Rptr.
35 see, dc F.chcguren v. de Echegurcn
(1962) 210 Cal.App.2<I 141 148-149 26
Cal.Rptr. 562, 2 Witkin, Cal Procedure
(197 Supp.) § 78 p. 626) [)efendant,
through the filing of his declaration, has
failed to discharge this burden.

ﬁlﬁ Plaintiff's allegations that O’'Con-
nell was Sager's agent and employee at
the time of the accident and that O'Connell
was driving the automobile with the con-
sent, permission, and knowledge of Sagei
sought to impose liability upon Sager under
the doctrine of respondtat superior and
uridrr the imputed negligence provisions
of the Vehicle Code. ?Veh.Code, } 17150
et seq ) Defendant's declaration is insuffi-
cient to warrant the granting of summary
judgment as to a cause of action hased on
the former theory since O'Connell might
have been acting within the scope of n
agency relationship at the time of the
accident even though he was not in Sager's
employment. (Cf. Flores v. Brown (1952)
P Cal,2d 622 248 P.2d 922, Souza v. Corn
(1943) 22 Cal.2d 54 130 P.2d 645) Nor
* the declaration sufficient to warrant
nummary judgment under the imputed
negligence provisions of the Vehicle Code
rince a person may be subject to liability

Cite as, Sup., BCal.Kptr. 6\

under those provisions even though he has
no proprietary interest in a vehicle (see
Veh.Code, § 17154 (negligence of operator
imputed to bailee); Fricdcnthal, Imputed
Contributory Negligence (1964) 17 Stan.l..
Rev. 55 56) Accordingly, defendant’s
declaration is insufficient to support the
granting of summary judgment as to a
cause of action based upon either of these
theories of liahility.

The judgment of dismissal is reversed.

McCOMB, PETERS, TOBKINER,
MOSK. BUKKK and SULLIVAN, JJ,
concur.

48 PAM
5Cnl."P ]].'%

JJGENERAL MQOTORS CORPORATION,
Plaintiff and Appellant,

V.
CITY OF LOS ANGELES, Defendant
and Respondent.

L. A 2762 963

Supreme Court of Cnllforiiln,
In"ltnnk.

June H 1971
Keheiiring Denied July U§ 1971

Actions |y automobile manufacturer
against city for refund of business privi-
lege license taxes paid. The Superior
Court, Los Angeles County, Roliert W.
Kenny, J., entered summary judgments in
favor of city and manufacturer apFealed.
The Supreme Court, Sullivan, J., held that
imposition of business privilege tax with
respect to gross receipts from sales of an
tomobiles assembled within city and shipped
to dealers outside city pursuant to orders
placed at m-city or out-of-city zone offices
did not result in taxation of significant
extraterritorial values on theory that au-
tomobiles were not "wholly manufactured”
within city, hut the inclusion of unappor-
turned gross receipts from sales of automo-
biles assembled outside city and shipped to
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(Ferguson v. Keays (1971) 4 Cal.3d 649, 64
9 Cal.Rptr. 398 484 P.2d 70), this holding
in the majority opinion and in Gilbert, su-
pra, should not stand.

577 P.2d 669
2 Cal.3d 144

| James Stewart COULTER et
al.. Petitioners,

v

The SUPERIOR COURT OF SAN
MATEO COUNTY, Respondent;

SCHWARTZ & REYNOLDS & CO. et
al., Real Parties in Interest.

S.F. 23667

Supreme Court of California,
In Hank.

April 26. 1978

Passenger who was injured in automo-
bile accident brought action against owner
and manager of apartment complex in
which the motorist had consumed intoxicat-
ing liquors prior to the accident. The de-
fendant's demurrers were sustained and the
passenger sought mandamus. The Su-
preme Court, Richardson, J., held that: (1)
under lioth the Business and Professions
Code and eomrnon-law principles, a siKiial
host who furnishes alcoholic_hcvi:raeos to
an obviously intoxicated liorson. under cir-
cumstances whieh created reasonablr fore-
seeanie risx oi harm to others, may lie held
IeFaIIy accountable to those third persons
wlio were injured when that harm occurs,
and (2) count or complaint which merely
alleged that the apartment owners permit-
ted the motorist to drink on the premises
ami that the apartment manager, in ..ome
unsjH'cified manner, aided and encouraged
the motorist to drink to excess did not set
forth a basis for imjiosing liability.

Writ issued.

21 Cal 3d 143

Mosk, J., concurred and filed an opinion
in which Bird, C. J., concurred.

Newman, J., concurred in part and dis-
sented in part.

Clark, J., dissented in part.

1 Mandamus ¢=39

Mandamus was available to review or-
ders sustaining demurrers without leave to
amend where trial would be required on
remaining causes of action and granted
mandamus might ‘)revent a needless and
expensive trial followed by reversal and
retrial. (Per Richardson, J., with two Jus-
tices concurring, two Justices concurring
specially and one Justice concurring in
part.)

2 Intoxicating Liquors <>299

A social host who furnishes alcoholic
(leverages to an obviously intoxicated per-
son under circumstances which create a rea-
sonably foreseeable risk of harm to others
may lie held Ie%ally accountable to those
third persons who arc inJ'ured when that
harm occurs. (Per Richardson, J., with two
Justices concurring, two Justices concurring
sfiecially, and one Justice concurring in
part)  West's Ann.Bus. & Prof.Code,
$ 25602.

3 Negligence «=59

A person s liable for the foreseeable
injuries caused by his failure to exercise
reasonable care. (Per Richardson, J., with
two Justices concurring, two Justices c. n-
curring sjiecially, and one Justice concur-

ring in part.)
4 Negligence 1362

The existence of a duty of reasonable
enre is primarily a question of law and is
dependent upon a vtriety of relevant fac-
tors, of which foreset ability of the risk is a
primary consideration (Per Richardson, J..
with two Justices con urring, two Justices
concurring specially, and one Justice con-

curring in part )

5 Intoxicating Liquors e-2x8
‘Service of alcoholic leverages to an
obviously intoxicated jierson by one who
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knows that the intoxicated person intends
to drive @ motor vehicle creates a reason-
ably foreseeable risk of injury to those on
the highway; one who serves alcoholic hev-
erages under such circumstances fails to
exercise reasonable care. (Per Richardson,
J., with two Justices concurring, two Jus-
tices concurring specially, and one Justice
concurring in part.)

6. | loxicating Liquors

The term "obviously intoxicated” is not
too broad or subjective to serve as a satis-
factory measure for imposition of civil lia-
bility on one who serves intoxicating |i3uors
to a person who is obviously intoxicated and
who later injured a third party; the use of
intoxicating liquors by the average person
in such quantity as to ‘)roduce intoxication
causes many commonly known outward
manifestations which are “plain” and "easi-
ly seen or discovered;" if those manifesta-
tions exist and the seller still serves a cus-
tomer, he has violated the law whether
because of his failure to observe what i

plain and easily seen or discovered or be-

cause, having observed, he ignored that
which was apparent. (Per Richardson, J.,
with two Justices concurring, two Justices
concurring specially, and one Justice con-
curring in part.)

e

e publication Words and Phraseg
for.other judicial constructions an
definitions.

7. Intoxicating Liquors <='106
Complaint which alleged that owners

of aﬁa_rtment permitted motorist to drink
on their premises and that the apartment

manager, in some unspecified manner, "aid-

ed, abetted, participated and encouraged”
the motorist to drink to excess did not
assert that the owner or manager or their
agents actually furnished liquor to the mo-
torist and thus did not provide a basis for

imposition of liability on the owner or man-

ager for injuries received by a passenger

riding with the motorist following his con-

sumption of liquor on the apartment prem-
ises, (Per Richardson, J., with two Justices
concurring, two Justices concurring special-
ly. and one Justice concurring In part.)
West's Ann.Bus. & Prof.Code, § 25602

Cite as, Sup., 145Cal Rptr. 514

8. Intoxicating Liquors <t=306

Complaint which alleged only that mo-
torist consumed large amounts of alcoholic
beverages in recreation room in apartment
complex and that the apartment owners
permitted the motorist to drink on the
premises and that the apartment manager
somehow aided ami encouraged the motor-
ist to drink to excess did not provide any
basis for finding that the owners or the
manager had any special relationship with
either the motorist or with a passenger in
his automobile so that liability for injuries
received by the ﬁassenger in an automobile
collision after the motorist consumed the
alcohol could not be imposed upon the man-
ager or the owners on the basis of their
failure to control the conduct of the motor-
ist. (Per Richardson, J., with two Justices
concurring, two Justices concurring special-
ly, and one Justice concurring In part)

Dahl, Hefner, Stark & Murois, C. Afton
Moore, [, Sacramento, and Judy R. Cam-
pos, Davis, for petitioners.

No appearance for respondent.

Thornton, Taylor & Dow ns and Jerome F.
Downs, San Francisco, for real parties in
interest.

JLRICHARDSON, Justice.

We consider whether the noncommercial
suppliers of alcoholic leverages may be lia-
ble to third persons injured by reason of the
intoxication of the consumer of those bever-
ages. We will conclude that a social host
who furnishes alcoholic beverages to an ob-
viously intoxicated person, under circum-
stances which create a reasonably foreseea-
ble risk of harm to others, may be held
legally accountable to those third persons
who are injured when that harm occurs.
We examine the pleading Posture of the
case, trace the evolution of civil liability
imposed on those who furnish intoxicating
|i3uors, a. d discuss the reasons for our
adoption of the foregoing principle.

In the first cause of action of his com-
plaint, plaintiff James Coulter alleged that
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be was injured when the car in which he
was riding as a passenger collided with
roadway abutments in San Mateo County.
James’ wife, plaintiff Deborah Coulter,
joined in the action with her husband,
claiming, as damages, the loss of consortium
w'ith James, and the value of nursing serv-
ices furnished to him. It is alleged that at

I>it thejtime of the accident, the car was being
driven by Janice Williams, whose intoxica-
tion caused hoth the accdent and James’
injuries.

Plaintiffs further alleged that before the
accident defendant Schwartz & Reynolds &
Co., the owner and oj>erator of an apart-
ment complex in Foster City, San Mateo
County, and defendant Monte Montgomery,
the apartment manager, negligently and
carelessly served to Williams, in a recrea-
tion room in the complex, “extremelK large
?uantmes" of alcoholic leverages; that de-
endants knew or should have known that
Williams was becoming “excessively intoxi-
cated"; that defendants knew or should
have known that Williams “customarily
drank to excess” and was "incapable of
exercising the same degree of volitional
control over her consumption of alcoholic
beverages as the average reasonable per-
son": that defendants knew that Williams
intended to drive a motor vehicle following
her consumption of the alcoholic lleverages
furnished by defendants; and that defend- m
ants knew or should have known that their
conduct would eX]>ose third [>ersons such as
ﬁlamtn‘fs to "foreseeable serious risk of
arm."

The second cause of action, substantially
identical to the first, omitted the allegation
that the defendants actually “furnished"
Williams with alcoholic beverages, but
charged that defendant Schwartz & Reyn-
olds & Cd. "permitted” Williams to he
served alcoholic heverages on their premis-
es, anil that defendant Montgomery had
"aided, allotted, participated [in) and en-
couraged” Williams to drink to excess. The
third and fourth causes of action are not at
issue herein.

1] Defendants’ demurrers to the first
and second causes of action were sustained

21 Cal.3d 147

without leave to amend. Plaintiffs seek
mandate from us to compel the trial court
to overrule the demurrers and Froceed to
trial on all causes of action. While we have
generally been reluctant to extend extraor-
inary relief at the pleading stage (Babb v.
Suf>erior Court (1971), 3 Cal.3d 841 851, R
Cal.Rptr. 179 4/9 P.2d 379, Oceanside Un-
ion School Dist. v. Superior Court (1962), 58
Cal.2d 180,185, fn. 4, 23 Cal.Rptr. 375, fn. 4
373 P.2d 439 fn. 4), we have said that
mandamus will lie when it appears that the
trial court has deﬁrived a party of an oppor-
tunity to plead his cause of action or de-
fense, and when that extraordinary relief
msay prevent a needless and expensive trial
ana reversal (Holtz v. Superior Court (1970)
3 Cal.3d 296 301, fn. 4, 90 Cal.Rptr. 345 fn.
4 475P.2d 441 . 4). In the matter before
us mandamus is available as a remedy and
we inquire into the propriety of the trial
court’s ruling.

| Before 1971, California case law had uni-
fo-mly held that one who furnished alcohol-
ic lieverages to another person was not lia-
ble for damagis resulting from the lattcr’s
intoxication. (E. g, Cole v. Rush (1955), 46
Cal.2d 345 289 P.2d 450) Our courts rea-
soned that "it is th' voluntary consumi)tion,
not the sale or gdi, of intoxicating liquor
which is the proximate cause of injury from
its use 2 qd., at p. 356 289 P.2d
at p. 457) .. Vesely v. Suffer (197) -
Cal.3d 153 9% Cal.Rptr. 623 48 P.2d 151
however, we reconsidered our earlier [wsi-
tion and concluded that, as to commercial
vendors, liability would P imjaised in ap-
propriate cases for injuries occasioned to
third parties by the consumer of liguor,
Examining more closely the proximate
cause issue, we concluded in Vesely that
"(1Jt is clear that the furnishing of an alco-
holic beverage to an intoxicated person may
Ik?a proximate cause of isijuHes inflicted bz
that individual upon a third person. If suc

furnishing is a proximate cause, it is so
because the consumption, resulting intoxi-
cation, and injury-producing conduct art
foreseeable intervening causes, or at least
the m(Jury-producmg conduct is one of the
hazards which makes such furnishing ntgli-
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g nt.” (Id., at p. 164 % Cal.Rptr. at p. 631
4% P20 at p 159)

Moreover, in Vesely we declared that the
tavern-owner defendant owed a duty of
reasonable care to members of the public by
reason of a provision of the Business and
Professions Code (all statutory references
are to that code unless otherwise cited).
We explained that because section
was enacted to protect members of the ?en-
eral public from injuries to person and (lam-
age to property resultin? from the exces-
sive use of intoxicating liquor, a presump-
tion of negli?ence arises whenever its provi-
sions are violated. (5Cal.3d at pp. 164 165
% Cal.Rptr. 623 43 P.2d 151, see Evid.
Code, § 669)

In Vesely, we further expressly reserved
the question "whether a noncommercial
furnisher of alcoholic beverages may In*
subject to civil liahility under section 25602
.. .." (5Cal 3d at p. 157, % Cal.Rptr.
at p. 625 486 P.2d at p. 153) That question
is now liefore us and, ulthou%h defendants
herein urge us to confine application of the
Vesely rule to commercial vendors, we set!
no reasonable or logical basis for doing s.
As will appear, section 25602 is not limited
by its terms to persons who furnish liquor
to others for profit. Furthermore, well es-
tablished general negligence Frinciples lead
us to conclude, independently of statute,
that a social host or other noncommercial
provider of alcoholic (leverages owes to the
general public a duty to refuse ti furnish
such (leverages to an obviously intoxicated
person if, under the circumstances, such
person thereby constitutes a reasonably

JiM | foreseeable danger or risk of injury to third

persons. We examine more closely the stat-
utory and common law bases for our conclu-
sion,

1 Business nml Professions Code Sec-
tion 25602

1) Section 25602 provides, that "Every
person who sells, furnishes, gives, or causes
to lie sold, furnished, or given away, any
alcoholic beverage to any obvi-
ously intoxicated person is guilty of a mis-
demeanor " (italics added.) Referring as

r'xXiC «4,ir, m

SUPERIOR COURT OF SAN MATFO CTV.
Cifr as, Sup., MS Cal.Rptr. 531

it does to "every person," the section on its
face appears to apply to both commercial
and noncommercial suppliers of alcoholic
beverages. Although it might lie urged
that the placement of section 25602 in the
Business and Professions Code suggests a
legislat! e intent to confine ihe section’s
application to the commercial sellers of i-
quor only, thus excluding social hosts, other
sections of the same code belie any such
intent.  For example, unlike section 25602
the immediately preceding section, 25601,
contains specified restriction;" imposed ujbon
activities of a "licensee” as opposed to any
"person” Section 23008 defines “person”
as including "any individual, firm, copart-
nership, ({etc.| " whereas section
23009 defines "licensee” as “any /icrson
holding a license issued br the department.”
éltalics added.) Since all commercial ven-
ors of alcoholic leverages in thir state
must be licensed (see § 23300 et seq.), the
use of the broader term “person” in section
25002 strongly suggests that the latter sec-
tion must have been intended to apply
whether or not the supplier of such (lever-
ages was engaged in commercial, and there-
fore licensed, activities.

The foregoing conclusion is further con-
firmed by other immediately succeeding
sections of the code which, for example,
make it unlawful for every or any “person”
(1) lo bring alcoholic lieveragcs onto prison
grounds (8 25603, (2) to maintain unli-
censed premises (8 25604), (3) to trunsport
alcoholic  beverages subject to seizure
(§ 25606), or (4? to possess, consume, sell,
give_awaK or deliver any such leverages on
public school grounds (8 25608). It seems
very clear that the Legislature did not in-
tend that application of these companion
sections lie restricted to commercial vendors
or suppliers ~ We hold, accordingly, that the
term “person” within the meaning of sec-
tion is not limited to those who are
commercial suppliers, but includes those
who are social hosts as well.

Recent appellate interpretation of similur
statutory language supjMirts the foregoing
conclusion.  Constiuing section 25602, the
appellate court in Coffman v. Kenneily
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(1977), 74 Cal.App.3d 28 36-37, 141 Cal.
Rptr. 267, reached a parallel result. The

It Coffman court reviewed cases from|other

jurisdictions and stated, in dictum, that a
social host would be properly subjected to
civil liability under either section 25602 or
general negligence principles, on allegations
that intoxicating beverages were “fur-
nished to an obviously intoxicat-
ed perso.i with knowledge that the intoxi-
cated person was going to be driving a
vehicle on the public highways." (P. 37, 141
Cal.Rptr. p. 272"

Likewise, in Brockett v. Kitchen Boyd
Motor Co. (19'2), 21 Cal.App.3d 87, 93, 100
Cal.Rptr. 752 the api>ellate court held that
the comparable language of ‘section 25658
("every person” who gives alcoholic bever-
ages to a minor is guilty of a misdemeanor)
applies to nil persons whether or net they
are in the business of dispensing alcoholic
I>ovoragea. (See also, Boss v. Boss (1972),
294 Minn. 115 200 NW.2d 149 Id 153
Williams v. Klemesrud (lowa 1971), 197
N.W 2d 614 615 616, but see Edgar v.
Kujet (1979), 8 Misc.2d 100 375 N.Y.S.2d
548 561 562 affd. 55 A D 2d 597, 319 N.Y.
S5.20 63L) Additionally, Brockett held that
violation of section 25658 could fcrm the
basis for a cause of action by a person
injured as a proximate result of the minor's
intoxication.

Nonetheless, defendants insist that the
legislature, by enacting section 25602
could not have intended to impose civil lia-
bility u]x>n social hosts, given the 1>ng line
of earlier cases which had denied liability
even against commercial vendors. Such an
argument, however, underestimates the his-
toric force of our Veselg holdin? As we
have explained, in 1971 tne la-gisla .ure was
put on notice by Vesely that (1 section
250602 could form the basis for imposition of
civil liability u](on social hosts because,
identifying the object of the statute, we
recognized that it was "adopted for the
pur'M>se of protecting members of the gen-
eral public from injuries to person and dam-
age to property resulting from the exces-
sive use of intoxicating Igor" 5 Cal 3d at
p. 165 9% Cal.Rptr. at p. 631, 48 1".2d at p
169 and (2) the noncommercial supplier's

21 Cal.3d 150

civil liability for a violation of section 25602
remained an open quest on (id., at p. 157, %
Cal.Rptr. 623 48 P.2d 151). we think it of
some, but not controlling, significance that,
following Vesely, the Legislature has failed
to amend section 25602 to exclude such
liability.

We further note that the Legislature has
clearly expressed its desire that the Alco-
holic Beverage Control Act shall be lil)erally
construed to accomplish its stated purposes
of “protection of the safety, welfare, health,
peace, and morals of the people of the
State, and to promote tem|>er-
ance " (8 23001 italics added.)
Further, “It is hereby declared that the
suty’ect matter of this division [which in-
clu esL§ 25602 involves in the highest de-
%ree the economic, social, and moral well-

eing and the safety of the State and of all
its people." (Ibid., italics added.) Our in-
terpretation of section 25602 in authorizing
imposition of civil liability is entirely con-
sistent with these broad legislative ﬁolicies,
and may well further induce social hosts to
take those reasonahle preventive measures
calculated lo reduce the risk of alcohol-re-
lated accidents. (See also, Vesely v. Sager,
supr)a, at p. 165 95 Cal.Rptr. 623 486 P.2d
151

Fur ell of the foregoing reasons, we con-
clude that section 25602 atfords a sufficient
statutory basis upon which civil liability
may lie imposed upon a noncommercial Siqn
plier who provides alcoholic bevera%es to an
obviously Intoxicated |ierson, there ?/]creat-
ing a reasonably foreseeable risk of harm to
third persons.

2. Common Liw Principles

~Wholly apart from the provisions of sec-
tion 25602, imposition of civil liahility in the
present ease is fully compatible with %ene_r-
al negligence principles. It is true that in
Vesely we based the requisite duty to the
plaintiff uln the provisions of section
25002 alone. (5 Cal.3d at pp. 161 166 %
Cal Rptr. 623 486 P.2d 161) However, as
we recently explained in Bernhard v. liar-
mh's Club (1976), 16 Cal 3d 313 128 Cnl.
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21 Cal.3d 154
Rptr. 215 54> PXL 719 "Although we
chose to impose liability on the Vesely de-
fendant on the basis of his violating the
applicable statute, the clear import of our
decision was that there was no bar to civil
liability under modern negligence /aw." (P.
325 128 Cal.Rptr. at p. 222, 546 P.2d at .
725 italics added.)

(3-5] It has long been a fundamental
Principle of California law that a person is
iable for the foreseeable injuries caused by
his failure to exercise reasonable care.
(Rowland v. Christian (1968), 89 Cal.2d 108
112 70 Cal.Rptr. 97, 443 P.2d 561, Dillon v.
iegg (196K 68 Cal.2d 728 739, @ Cal.Rptr.
72 41 P2d 912 see Civ.Code, § 17143
Although we have, on occasion, describe
the foregoing rule as having civil rather
than common law origins (Rowland, supra,
@ Cal 2d at p. 112 70Cal.Rptr. 97, 443 P.2d
561), the principle has most frequently been
expressed in the negligence formulation
that the defendant owes the plaintiff a
"duty” of reasonable care. The existence
of a duty is primarily a question of law, und
dependent upon a variety of relevant fac-
tors, of which "foreseeability of the risk is a
primary consideration " (Wei-
rum v. RKO General, Inc. (1975), 15 Cal.3d
40 46. 123 Cal.Rptr. 468 471, 539 P.2d 36
39) We think it evident that the service of
alcoholic beverages to an obviousl?; intoxi-
cated jwrson by one toho knows that such
intoxicated!person intends to drive a motor
vehicle creates a reasonably foreseeable risk
of injury to those on the highway. (See
Vesely, 5 Cal.3d at p. 164 % Cal.Rptr. 623
4% P.2d 151) Simply put, one who serves
alcoholi beverages under such circumstanc-
es fails to exercise reasonable care.

We have previously identified certain fac-
tors other than foresi eability in determin-
ing the ultimate existence of a “duly" to
third persons,  These factors include:
" the degree of certainty that the
plaintiff suffered injury, the closeness of
the connection between the defendant’s
conduct and the injury suffered, the moral
hlame attached to the defendant’s conduct,
the policy of Breventing future harm, the
extent of the burden to the defendant and
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consequences to the community of imposing
a duty to exercise care with resulting liabil-
ity for breach, and the availabiliti/], cost,
and prevalence of insurance for the risk
involved." (Rowland v. Christian, supra, 69
Cal.2d at p. 113 70 Cal.Rptr. at p. 100 443
P.2d at p. 564)

Application of several of the Rowland
elements to the circumstances herein al-
leged fully sup]>orts a rule establishing a
duty of care and imposing civil liability.
Plaintiffs’ injuries are asserted to lie sub-
stantial, a fact we must presume as a “cer-
tainty" for purposes of reviewing the suffi-
ciency of the complaint under well estab-
lished pleading rules. Where such circum-
stances exist, as are herein alleged, it is not
difficult to discern a close connection be-
tween defendant's conduct and the injury
suffered by plaintiffs. (E. g., Alcorn v.
Anbro Engineering, Inc. (19/0), 2 Cal.3d
493 49, 86 Cal.Rptr. 88, 468 P.2d 216)
Unquestionably, as we amplify below, there
exists a strong public policy to prevent fu-
ture injuries of this nature, and we may
assume that insurance coverage (doubtless
increasingly costly will Ih: made available to
protect the social host from civil liability in
this situation ~ While, traditionally, no mor-
al blame attaches to the social host who
entertains his guests by serving cocktails to
them, it is not unfair to ascribe such blame
to anyone who increases the obvious intoxi-
cation of a guest under conditions involving
a reasonably foreseeable risk of harm to
others. In this connection, we further note
that it is small comfort to the widow whose
husband has been killed in an accident in-
volving an intoxicated driver to learn that
the driver received his drinks from a hospi-
table social host rather than by purchase at
a bar. The dan%er of ultimate harm is as
equally foreseeable to the reasonably per-
ceptive host as to the bartender. The dan-
%er and risk to the potential victim on the

ighway is equally as great, regardless of
the source of the liquor.

| Finally, we do not conclude that the bur- jm

den upon the noncommercial suppliers of
intoxicating beverages and the conse-
quences to the community of imposing civil
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liahility are so serious as to justify a con-
trary holding. Doubtless, the spectre of
civil liability may temFer the spirit of con-
viviality at some social occasions, especially
when reasonab|¥ observant hosts decline to
serve further alcoholic beverages to those
guests who are obviously intoxicated and
perhaps becoming hostile. Nonetheless, in
this context, we must surely balance any
resultm% moderation of hosrntahty with the
serious hazard to the lives, limbs, and prop-
erty of the public at Iar?e, and the great
jiotential for human suffering which at-
tends the presence on the highways of in-
toxicated drivers. In doing so we need not
ignore the appalling, perhaps incalculable,
cost of torn and broken lives incident to
alcohol abuse, in the area of automo' e
accidents alone.

The dimensions of this cost and it. cata-
strophic personal and economic imPact in
terms of vehicular accidents, are protoundly
disturbing social phenomena of our time.
In the year 1970 there were 257846 adult
misdemeanor arrests for drunk driving re-
ported in California. (Cal.Dept, of Justice,
Crim-Justice Profile-1976 1976?) p. 25)
Considering the fact that this number, large
as it is, represents arrests only, and does not
include the marginal or undetected drivers
who have imbibed, the figure may well
represent only the tip of a statistical ice-
lterg. For the year 1976 alcohol was de-
scriltcd as the primary collision factor in
283 percent of all fatal motor vehicle acci-
dents, and in 11 percent of injury accidents.
(Dept, of Cal. Highway Patrol (1976) Ann.
Rep. of Fatal and Injury Motor Vehicle
Traffic Accidents, p. 68.) Nationallﬁ, “alco-
hol has been associated with over half the
deaths and major injuries suffered in auto-
mobile accidents each year." (Coleman,
Abnormal Psycholo%y and Modern Life (5th
ed 1976) p. 414) Children are not excluded
from this numerical avalanche of intoxicat-
ed drivers. "FILL statistics show that
more than 17000 young people under 18
including 51 children, aged 10 or FXounger,
were arrested for duving under the influ-
ence in 19/ The increase over 1970 is
estimated at about 160 percent.” ((July 11,
1977) U.S. News and World Rejwirt, at p.
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33) In the light of the foregoing statistics,
it seems readi'y apparent that, drained of
all humor, the host's well intentioned offer
of "one more for the road” may frequently
bear ominous and deadly overtones. We
think, in short, that the policy of preventing
future harm identified by us in Rowlano is
served by requiring the exercise of reasona-
ble restraint by the social host under the
circumstances herein presented.

j_[6] Defendants have argued that the
term "obviously intoxicated” is too broad
and subjective to serve as a satisfactory
measure for imposition of civil liability.
However, the phrase is contained in section
3D a criminal statute, and the courts
havi ex* erienced no discernible difficulty in
api)_lymg it. (See Samaras v. Dept, of Alco-
holic Bev. Control (1960), 180 Cal.App.2d
842 814 4 Cal.Rptr. 857, People v. Smith
(1949? 9 Cal App.2d Supp. 975 210 P.2d 98
People v. Johnson (1947), 8L Cal.App.2d
Supp. 973 975 976 18 P.2d 105) As de-
scrihed in Johnson, "The use of intoxicating
liquor by the average person in such quant-
ty as to produce intoxication causes many
commonly known outward manifestations
which are ‘plain" and ‘easily seen or discov-
ered." If such outward manifestations exist
and the seller still serve the customer so
affected he has violated the law, whether
this was because he failed to observe what
was plain and easily seen or discovered, or
because, having observed, he ignored that
which was apparent.” (Pp. 9/5 976 186
P.2d at p 105 italics in original.) We think
the Johnson observations made in the con-
text of a sale of liquor have equal applica-
tion when the liquor is served by a noncom-
mercial social host.

7] We conclude that defendants' de-
murrer was improperly sustained as to
plaintiffs* first cause of action. The second
cause of action, however, fails to survive a
demurrer for that cause alleged only that
1) defendant Schwartz & Reynolds & Co.
the apartment owners) "permitted" Wil-
liams to drink on their premises, and that
(2) defendant Montgomery (the apartment
manager), in some unspecified manner,
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"aisled, abetted, participated and eneour
3gtd” Williams to drink to excess. Since
neither of these allegations asserted that
defendants or their agents actually fur-
nished liquor to Williams, no liability is
imposed under the principles hereinabove
set forth. (See Bennett v. Letterly (1977),
74 Cal App 3d 901, 04 905, 141 Cal.R. tr.
62 ("furnish” within the meaning of
§ 25658 suhd. (a), implies some affirmative
action); Weiner v. Gamma Phi Chap. of
Alpha Taj Omega Frat. (1971), 258 Or. 682
4% P.2d 18 22 (no liability for merely pro-
viding a room where alcoholic beverages
are served).)

?8 Moreover, we find misplaced
tifrs’ reliance upon section 315 of the Re-
statement of Torts to uphold the second
cause of action  That section imposes upon
adefendant a dUtY to control the conduct of
another party only if the defendant bears
some spec/af relationship either to the party
alleged to he “dangerous” or to the poten-
tial victim. (See Nipi>er v. California Auto
Assigned Risk Plan (1977), 19 Cal.3d 35
4n 47, 1% Cal.Rptr. 854 560 P.2d 743)
Plaintiffs have alleged no facts which

_pu | would sup]M>rt a finding that defendants

stood in any sFecial relationship with either
Williams or plaintiffs.

Let a peremptory writ of mandate issue
directing respondent court to overrule de-
fendants' demurrers to the first cause of
action of plaintiffs’ complaint.

TOBRINKR and MANUEL. .1J., concur.
MOSK, Justice, concurring.
| concur.

While | agree with the underl>ing theme
of the majority opinion—i. e., that under
some circumstances a social host, as well as
a commercial SU|op||er of alcoholic beverag-
es, may be held legally accountable to those
injured by the excessively indulged
guest - | have some problems with that por-
tion of the opinion which approves a rigid
application of Business and Professions
Code section 25602

The code section provides, in relevant
part, that "Every person who

41

furnishes, gives any alcoholic
beverage to any obviously intox-
icated person is guilty of a misdemeanor."
(Italics added.% The prohibition is against
providing alconolic beverages to one who is
already Intoxicated. The law frowns upon
adding a straw to a camel’s back previously
broken.

When the inebriate thereafter causes in-
jury to a third person, it can be argued that
the negligence which proximately caused
the injury resulted from his original intoxi-
cation, not from the additional liquor served
after he had already become "obviously in-
toxicated." Thus | suggest that in order to
brithdiable the social provider of liquor, it is
not enough to rely upon the provisions of
section 22602 The plaintiff should be com-
pelled to prove either (1) that the social host
furnished the liquor nowing that it was
likely to, and that it did, produce the origi-
nal Intoxication, or (2? that the additional
liquor served to one already “obviously in-
toxicated" increased or prolonged the exist-
ing state of intoxication and to that extent
was a proximate cruse of the injury.

Other than the ! 'regoing limitation on
the application of section 25602, | subscribe
to the majority opinion.

BIRD, C. J., concurs.

| NEWMAN, Justice, concurring and dis-
senting.

| concur as to the first cause of action,
but dissent as to the holding that the second
cause of action fails to survive a demurrer.
Business and Professions Code section 25602
protects people from "Every person who

furnishes or causes to
be furnished any alco-
holic beverage to any obviously

intoxicated person : | agree
with the majority that the words "furnish-
es" and "furnished” imply an affirmative
act and could include the serving of alcohol
to Williams, as alleged in the first cause of
action. 1do not agree that the encouraging
of Williams' drinking, as alleged in the
second cause, should never be included or
that individuals who allegedly “participated

TO

|i»
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CLARK, Justice, dissenting.

| am unable to join my colleagues in
charging the host for the behavior of his
guest. For the reasons so clearly written in
Borer v. American Airlines, Inc. (1977), 19
Cal.3d 441, 446-447, 138 Cal Rptr. 302 563
P.2d 858 Cole v. Ru.h (1955), 45 Cal.2d 345
280 P.2d 450, and Ewing v. Cloverleaf Bowl
(1978), 20 Cal.3d 389 408 412, 143 Cal.Rptr.
13 572 P.2d 1155 (dis. opn ), the majority is
incorrect in creating its new cause of ac-
tion.1

577 P2d 677
21 Cal.3d 1B

|in | The PEOPLE, Plaintiff and Respondent,

v

Henry M. FOC.ELSON, Defendant
and Appellant.

Cr. 1983
Supreme Court of California.
April 26, 1978

Defendant was convicted in the Munici-
pal Court, of Los Angeles, Sidneg A. Cher-
niss, Jr., J, of soliciting contributions on
public projterty without a permit, and he
apFealed. The Supreme Court, Bird, C. J,
held that the ordinance imposed an imper-
missible restriction on free speech and the
free exercise of religion, anil was invalid on
its face, where it gave administrative offi-
cials unlimited discretion to prevent or deny

t. Yes, Virginia, our bag inay trul
Editorial.” The New York Sun (

21 Cal.3d 157

[termission to engage in constitutionally
protected forms of solicitation.

Reversed.

Mosk, J., concurred and filed opinion in
which Clark, J., joined.

1 Municipal Corporations ¢=>121

Defendant, convicted of violating ordi-
nance prohibiting solicitation of ¢ ntribu-
tions on city proFerty without permit, had
standing to challenge constitutionality of
such ordinance despite his failure to apply
for permit thereunder.  U.S.C.A.Const.
Amend. 1

2 Constitutional l.aw c=47

While individual charged with violating
law or regulation may attack constitutional-
ity thereof only as it applies to facts of his
or her case, court maK consider measure as
it applies to others when law or regulation
is challenged on its face as substantially
encroaching ujxin First Amendment pro-
tected activity. U.S.C.A.Const. Amend. 1.

3 Constitutional Law <£=90.1(4)

~ Ordinance prohibiting solicitation on
city Propert was not free from constitu-
tional attack for facial overbreadth on
ground that it did not on its face purjiort to
requlate First Amendment activity where,
in fact, ordinance attempted to regulate
virtually all forms of solicitation, many of
which constituted First Amendment protec-
tive activity. U.S.C.A.Const. Amend. 1

4 Constitutional I-aw ¢=>84, 90(3)

Test of regulation’s overbreadth turns
on extent to which it lends itself to improp-
er aﬁphcatmn t.o_Protected conduct, not
whether it explicitly refers to s]ieech or
religion. U.S.C.A.Const. Amend. 1

5 Constitutional l.aw <£<901(1)
Although commercial speech has not
traditionally enjoyed constitutional protec-
tion, commercial solicitation or promotion
of constitutionally-protected written works
is protected as incident lo First Amendment

y have no bottom. (Church, 1s here A Santa ciaus?,
21 Sept 1897))

Ifc
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April 11, 1979

The Honorable Bill Ray
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Dram Shop Liability Question
Our File J-66-569-79

Dear Senator Ray:

In a phone conversation earlier today, you indi—
cated that our letter of April 2, 1<79 did not completely
answer your question regarding the effect of CSSB 115 (Rules)
on third-person liability for injuries suffered as a result,
of that third person furnishing intoxicating liquor to
another. You 1indicated that your question was whether
enactment of CSSB 115 (Rules) would shield third persons
from liability for injuries resulting from another®s in—
toxication if the 1intoxicating liquor was furnished lawfull* ™~
For the reasons which follow, va believe it would provide
such a shield.

Section 2 of CSSB 115 (Fules) would add a new
section to the Alaska Statutes to read:

Section 09.65.097. LIMITATIONS ON THE CIVIL
LIABILITY OF LAWFUL BEVERAGE PROVIDERS. A

person who lawfully provides an alcoholic

beverage to an individual mayen 0 t o * *yyft
civilly Iliable for -inj-d-ries resulting fronm -

the intoxication of that 1individual.

This statute would codify the rule which seems to be rather

universal: A third person who Ulawfully furnishes liquor is
not liable for injuries resulting from the consumption of
that liquor. This appears to be the rule even 1iIn stages

like California where a third person will be liable for
such 1injuries if he unlawfully provides liquor.

We hope this answers your question. However, it
is possible that It does not. It appears that there are two
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possible sources for any confusion which remains: (@)
Differences of opinion regarding Che existing law of third-
person liability in Alaska; and (2) differences of opinion
regarding the effect of the language in CSSB 115 (Rules).
We must point out that this is a developing area of law,
and we cannot predict with absolute certainty what result
our Court will reach under any given statutory enactment.
However, we believe our Court would hold that the language
of CSSB 115 (Rules), as it now appears, would shield third
persons furnishing intoxicating liquor from liability for
injuries suffered as a result of intoxication where the
furnishing of that liquor was not in violation of existing
law. We will work with you and/or other legislators 1in
drafting appropriate language to accomplish whatever policy
that the legislature determines 1is appropriate m this area
if further amendment to SB 115 is desired.

In the meantime, we hope you find this of some
assistance.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney General
GTK:dlin

cc- Senator Nike Colletta



CM H

WEE'AUTMENT OF [-vW .
office 0 wi lﬂ:ﬂ\froimmi / ruonUeCaHu ,K-aSIIi@Tk% CQASPsl.iTgL

April 2, 1979

The Honorable Bill Ray

The Honorable Mike Colletta
Alaska State Legislature
Pouch V

Juneau, Alaska 99801

Re: Dram Shop Liability Question
Our File #J-66-569-79

Dear Senators Ray and Colletta:

You requested our opinion whether removal of the
word "lawfully™ from CSSB 115 (Rules) would shield a tavern
keeper from liability for injuries resulting from the tavern
keeper serving liquor to an intoxicated adult or a minor in
violation of AS 04.15.020(a)- For the reaspns which follow,
we believe removing the word "lawfully” from that measure
would have the effect of shielding a tavern keeper from
civil liability for injuries resulting from the tavern
keeper serving an intoxicated individual or a minor in
violation of the statute.

Section 2 of CSSB 115 (Rules) would add a new
section to the Alaska Statutes to read.

Section 09.65.097. LIMITATIONS ON THE CIVIL

LIABILITY OF LAWFULL BEVERAGE PROVIDERS. A

person who lawfully provides an alcoholic
beverage to an individual may not be held



civilly liable for injuries resulting fronm
the intoxication of that individual.

This Statute would codify the general common law rule:

[X31 is not a tort to either sell or

give intoxicating liquor to ordinary
able-bodied men, and it has been frequently
held that in the absence of statute, there
can be no cause of action against one
furnishing liquor in favor of those injured
by the intoxication of the person so furnished.
The reason usually given for this rule 1is
that the drinking of the liquor, not the
furnishing of 1it, is the proximate cause

of the 1injury. The rule 1is based on the
obvious fact that one cannot become intoxi
cated by reason of liquor furnished if he
does not drink it.

45 Am. Jr. 2d, INTOXICATING LIQUORS, 8553 at pp.
852-853 (footnotes omitted).

However, some jurisdictions do afford a cause of
action against a provider of liquor for injuries resulting
from intoxication. This frequ® -.tly is accomplished by
legislative enactments known as "dram shop acts"™ which place
statutory lability on the person selling or furnishing the
liquor which caused the 1intoxication. 45 Am. Jur. 2d,
INTOXICATING LIQUORS, 88561 et seq. Occasionally, liability
has been found in the absence of a dram shop act "where the
liquor was given or sold to a person who 1is in such a condi—
tion as to be deprived of his will-power or responsibility
for his behavior, or to a habitual drunkard, or in violation
of a prohibitory statute.™ 45 Am. Jr. 2d, INTOXICATING

LIQUORS, 8554 at page 853 (footnote omitted).



In Alaska, AS 04.15.020(a) prohibits furnishing
intoxicating liquor to tninoi and to intoxicated persons.
The Alaska Supreme Court has not ruled on the precise issue
whether furnishing liquor to a minor or intoxicated person
in violation of AS 04.15.020(a) gives a third person injured
as a result of intoxication a cause of action against the
person furnishing the liquor. However, there are strong
indications that the court would hold that a violation of
AS 04.15.020(a) gives an injured party such a cause of
action against the provider of the liquor.

The Federal District Court for Alaska has held
that under Alaska law, a violation of AS 04.15.020(a) 1is
negligence per se, giving the injured party a cause of
action against the tavern keeper. Vance v. United States,
355 F. Supp. 756 (D. Alaska 1973).*/

In Barton v. Lund, 563 P. 2d 875, 877 n.6 (Alaska
1977), a three-justice Alaska Supreme Court expressly refused
to reach the 1issue of liability resulting from a violation
of AS 04.15.020(a) 1in holding that ;uch a violation would
not support a cause of action against a liquor licensee
under AS 04.15.180 who had no control over the actual

operation of the tavern. Th.> majority noted that the

*/ The Court 1in Vance did not discuss the pre-statehood
case of CherbonnTer v. Rafalovich, 88 F. Supp. 900
(D. Alaska 1950), which reached an opposite result
under the Territorial predecessor to AS 04.15.020(a)-.
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Federal District Court had found such liability under Alaska
law in Vance, supra, and that the California Supreme Court
found such liability based on a violation of a criminal
statute similar to AS 0A.15.020(a), Vesely v. Sager, A6 P.
2d 151 (California 1971), and based purely on the common law
without reliance on the statute. Bernhard v. HarraV s Club,
5A6 P. 2d 719 (California), Cert, denied, A29 U.S. 859
(1976).*/ The majority did cite Bachner v. Rich, 55A P. 2d
A30 (Alaska 1976), and Farrell v. Baxter, UU P. 2d 250
(Alaska 1971), cases not involving intoxicating liquor, in
both of which the court held that a statute established a
standard of care which, when violated, constituted negligenc
as a matter of law. Extending the holding of those cases to
the intoxicating liquor situation would result in a finding
of liability, the result reached by Federal District Court
in Vance.

Justices Boochever and Rabinowitz, dissenting 1in
Barton, not only appeared to approve the Federal District

Court®s holding in Vance but would have 1imposed vicarious

*/ In response to these cases, the California legislature

~ amended Cal. Bus. 6 Prof. Code 825602 and Cal. Civ.
Code 81714 to abrogate the results cf those decisions
in favor of the traditional common law rule holding
that the consumption, not the furnishing, of intoxi—
cating liquor is the proximate cause of injuries
resulting from intoxication. Ch. 929, 1978 Cal. Adv.
Legis. Serv. A copy of that enactment 1is attached
for your information.
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liability for violations of AS 04.15.020(a) on licensees
under AS 04.15.180 who take no active part in the conduct of
the tavern ™ business. They appeared to assume tvat a
violation of AS 04.15.020(a) gives rise to a jcause of action
against the provider of liquor, the result reached in Vance.
Enactment of CSSB 115 (Rules), as it now reads,
would not appear to change the law in Alaska (as it appears
in the cited cases) one way or the other. It might raise a
question regarding liability where liquor was furnished 1in a
matter which was technically unlawful--e.g., liquor sold on
election day in violation of AS 04.15.020(c) but lawfully
sold in all other respects--but that question currently
exists in the absence of such a statute. Enactment of CSSB
115 (Rules) with the word "lawfully™ removed, however, would
appear to absolve any provider of an alcoholic beverage from
any liability for injuries resulting from the consumer®s
intoxication. This would be true regardless of whether the
provider of the liquor violated AS 04.15.020(a) by furnishing
the liquor to a minor or an intoxicated person or violated
any other statute dealing with the furnishing of liquor. In
other words, it would preclude the court from finding any
pioviuei of intoxicating liquor liable for injuries suffered

as a result of intoxication, even when the liquor was fur—



nished to an intoxicated person™ or a minor in violation of

AS 04.15.020(a)-
Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Thomas G. Koester
Assistant Attorney General

TGK :bub

Enclosure
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An act lo amend Section ,25602 of the' Business'and’

Professions Code, and to amend Section 1714 of the Civil,
Code, relating, to prOX|m atelcaijse ‘ .|

11 * * ®"

LEGISLATIVE COUNSEL'S DIGEST .

SI3 16-15, Ayala. . Alcoholic.beverage I|ab|I|ty proxh,
mate cause. . |

The California cc’-ts have recently interpreted exist-
ing law as imposing civil liability upon persons who sell,,
furnish, give or c: usc.lo be given alcoholic beverages to
an intoxicated person when such person inflicts injury,,
upon a third party.

This bill would specifically prohibit the imposition of-
civil liability in such instance.

This hill would also state a legislative declaratlon that
prior judicial interpretation shall be reinstated so that
such civil liability tp a third party isincurred solely by the:
intoxicated person. The bill would also provide specifi-
cally that no social host who furnishes alcoholic beverages5
lo any person shall be held legally accountable for dam -
ages suffered by such person, or for injury to the person
or property of, or death of, any third person, resulting
from the consumption of such beverages.

L) 1

The people of the State of California do enact as follows: ,

SECTION 1. Section. 25602 of the business and.

Professions Code is amended to rend:
,25602. (a) Every person who sells, furnishes, gives,
or causes to he sold, furnished, or given away, any
alcoholic beverage to any habitual or common'dVunknrd
or to any obviously intoxicated person is guilty of*a
misdemeanor.

(b) No person who sells, furnishes, givds; or' causes to
bj sold, furnished, or given away, any alcoholic beverage
pursuant to subdivision (a) of this section shall be civilly
liable to any injured person or the estate of such person
for injuries inflicted on that person ns n result of

U wmhyr. £ -0*
intoxication by the cohsunter ofstiih alcoholic beverage
(c) The Legislature hereby declares that this scclio
shall be interpreted so that the holdings in eases soch {
Vesely v.Sager (5 Cal. 3d 153), Dernhnrd v. llarrah’sClu
(16 Cal. 3d 313) and Coulter v. Superior Court (
Cal. 3d ) be abrogated in favor of prior judicir
interpretation, finding !the .consumption *of alcoholi
beverages rather than the.serving of alcoholic*beverage
as the proximate cause of injuries |an|cted upon anothc

by an intoxicated person. * .
SEC. 2. +Section 1714 of the Civil Code isamended t
read: »

1714, (a) .Every one is responsible, not only for tl
result of his willful acts, but also for an injury occasione
to another by his want of ordinary care or skill in tl
management of his property or person, except so far ;
the latter has, willfully or by .want of ordinary car
broughtthe injury upon himself. The extent of liability i
such eases is defined by the Title on Compensate
Relief.

(b) It is the intent of the Legislature to abrogate tl
holdings in eases such as Vesely v. Sager (5 Cal. 3d 153
Bernhard v. Harrah's Club (16 Cal. 3d 313), and Coult
v. Superior Court ( Cal. 3d ) and
reinstate the priorjudicial interpretation of this section
it relates to proximate cause for injuries incurred as
result of furnishing alcoholic beverages to an intoxicate
pcison,namely that the furnishing ofalcoholic bevcrag
IS not the proximate cause of injuries resulting fro
intoxication, but rather the consumption of alcoho
beverages is the proximate cause of injuries inflict*
upon another by an intoxicated person.

(c) No social hostwho furnishes alcoholic beverages
any person shall be held legally accountable for damag
suffered by such person, or for injury-to the person
property of, or death of, any third person, resulting fro
the consumption of.such beverages..
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relating to permanent fund; amending Appellate Rule 45, Alaska Rules of
Court Procedure

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ ] do pass [ ] do not pass
[ ] do passwith attachedamendments(s)

[ 1 same title
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[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note
i >
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[ ] referred to the Committee
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DEPARTMENT OF REVENUE /

anicEQ tecoMMiss)m | MENS-MUU SIM
April 14, 1980

The Honorable Clem Tillion, Co-Chairman
The Honorable Joe McKinnon, Co-Chairman
Free Conference Committee on SB 122
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Gentlemen:

The Department of Revenue has reviewed the tentative
cgreement reached in your Committee last Saturday and has
estimated the revenue effects of the amendments to the
personal income tax for Fiscal Years 1980 and 1981. These
are $276.1 million total, which when combine ~ /ith the
$128.5 million estimated for Permanent Fund Dividends,
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the income
tax amendment 1is based on the following:

Tax returns were filed by March 1, 1980 for 1979
for a total of 91,966 taxpayers, of which 76,166 were residents.
Of these residents, 7,389 claimed first year "Freeman credits”
of $100 and 68,777 claimed second year credits; 9.70 percent
of the 76,166 resident filers were filing for the first
time.

Assuming that the proportion of first-time filers
has not materially changed since the end of TAPS construction,
this means that the 9.7 percent who are now filing for the
first time would get no refund, another 9.7 percent who
filed for the first time last year would get a one-third

refund, another 9.7 .rcent would get a two-thirds refund,
and the remainder would get full refunds. Thus,
9.77. glst—time filersgx 0/3 refund 0% refunded
9.74 (2nd-time filers)x 1/3 refund 3.234 refunded
9.77. (3rd-time filers)x 2/3 refund 6.4770 refunded
70.97. (other filers) x 3/3 refund 70.907. refunded

80.607. refunded
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April 14, 1980

The Honorable Clem Tillion, Co-Chairman
The Honorable Joe McKinnon, Co-Chairman
Free Conference Committee on SB 122
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Gentlemen:

The Department of Revenue has reviewed the tentative
agreement reached in your Committee last Saturday and has
estimated the revenue effects of the amendments to the
personal income tax for Fiscal Years 1980 and 1981. These
are $276.1 million total, which when combined with the
$128.5 million estimated for Permanent Fund Dividends,
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the income
tax amendment 1is based on the following:

Tax “eturns were Tfiled by March 1, 1980 for 1979
for a total of 91,966 taxpayers, of which 76,166 were residents
Of these residents, 7,389 claimed first y”ar “Freeman credits”
of $100 and 68,777 claimed second year credits; 9.70 percent
of the 76,166 resident filers were filing for the first
time.

Assuming that the proportion of first-time fiiers
has not materially changed since the end of TAPS construction,
this means that the 9.7 percent who are now filing for the
first time would get no refund, another 9.7 percent who
filed for the first time last year would get a one-third
refund, another 9.7 percent would get a two-thirds refund,
and the remainder would get full refunds. Thus,

x 0/3 refund « 01 refunded
x 1/3 refund m 3.23% refunded
x 2/3 refund » 6.47% refunded
x 3/3 refund = 70.90% refunded
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During 1979 we collected approximately $125 million
in withholding and estimated tax oayments. As people now
file returns for that tax year, we expect refunds to exceed

additional payments by $15 million. Our current estimate
of the net tax for 1979 after these adjustments is $110.3
million. IT 80.6 perr.ant of this is refundable, the refund

would be $88.9 million.

In the first quarter of calendar year 1980, withholding
and estimated tax payments were $36,164,100. We estimate
another $35 million for the second quarter, making a total
of $71.2 million for the half year. The refundable and/or
uncollected portion (80.67») of this is $57.4 million.

For FY 81, net income tax receipts will be $161.0
million (12/79 forecast). The uncollected portion, at 80.6
percent, would be $179.8 million.

The total revenue impact in refunded or uncollected
income taxes is

$88.9 million (refund of 1979)

57.4 million (refund of 1/1/80-6/30/80 receipts)
129.8 million (uncollected FY 81 tax estimate)
$276.1 million Total

These figures will be incorporated in our Fiscal
Note for the tax amendment bill, once it is clear which bill
(SB 122 or SE 39r) will serve as the vehicle.

Thomas K. Williams
Commissioner
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April 14, 1980

The Honorable Clem Tillion, Co-Chairman
The Honorable Joe McKinnon, Co-Chairman
Free Conference Committee on SB 122
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Gentlemen:

The Department of Revenue has reviewed the tentative
agreement reached in your Committee last Saturday and has
estimated the revenue effects of the amendments to the
personal income tax for Fiscal Years 1980 and 1981. Those
are $276.1 million total, which when combined with the
$128.5 million estimated for Permanent Fund Dividends,
yields a grand total of $404.6 million.

The estimate of the $276.1 million for the 1income
tax amendment is based on the following:

Tax returns were filed by March 1, 1980 for 1979
for a total of 91,966 taxpayers, of which 76,166 were residents.
Of these residents, 7,389 claimed first year "Freeman credits”
of $100 and 68,777 claimed second year credits; 9.70 percent
of the 76,166 resident filers were filing for tha first
time.

Assuming that the proportion of first-time filers
has not materially changed since the end of TAPS construction,
this means that the 9.7 percent who are now filing for the
first time would get no refund, another 9.7 percent who
filed for the first time last year would get a one-third
refund, another 9.7 percent would get a two-thirds refund,
and the remainder would get full refunds. Thus,

9.7% glst—time'filersg x 0/3 refund » 0% refunded
9.7% 2nd-time filers x 1/3 refund » 3.23% refunded
9.77. (3rd-timc fi?»Th) x 2/3 refund « 6.477. refunded
70.97. (other filers) x 3/3 refund = 73.907. refunded
100.0% TOTAL 80.60% refunded

04-07LH
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During 1979 we collected approximately $125 million
in withholding and estimated tax payments. As people now
file returns for that tax year, we expect refunds to exceed
additional payments by $15 million. Our current estimate
of the net tax for 1979 after these adjustments is $11C.3
million. ITf 80.6 percent of this is refundable, the refund
would be $88.9 million.

In the first quarter of calendar year 1980, withholding
and estimated tax payments were $36,164,100. We estimate
another $35 million for the second quarter, making a total
of $71.2 million for the half year. The refundable and/or
uncollected portion (80.67*) of this is $57.4 million.

For FY 81, net income tax receipts will be $161.0
million (12/79 forecast). The uncollected portion, at 80.6
percent, would be $129.8 million.

The total revenue impact in refunded or uncollected
income taxes is

$88.9 million (refund of 1979)

57.4 million (refund of 1/1/80-6/30/80 receipts)
129.8 million (uncollected FY 81 tax estimate)
$276.1 million Total

These figures will be 1incorporated in our Fiscal
Note for the tax amendment bill, once it is clear which bill
(SB 122 or SB 394) will serve as the vehicle.

Sin.arely.

Thomas K. Williams
Commissioner
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COMMITTEE REPORT
SENATE

FURTHER: Hor .G
2/13/79
Date:
Mr. President:
The Committee on JUDICIARY has had

relating to sentencing of criminal defendants

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

do pass [ 1 do not pass
do pass with attached amendments(s)

"1 same title
1 1 replace with CS for ( J new title

end recommend*
L 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note

[ 1] reports it back without recommendation

[ ] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS

J7/ 1

CHATRMAN

S 60 (Rev. 12/78)
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Chamber ol
THOMAS E SCHULZ. Judge February 21, 1979

Hon. Robert H. Ziegler, Sr.
Alaska State Senate

Pouch V

Juneau, Alaska 9981]

Re: An Act Relating to Probation
Dear Bob:

I have reviewed tne proposed legislation that would allow imprisonment
as a condition of a suspended imposition of senteno"4and thus, get us out of
the disaster fomented by the Boyne decision. 1 thin/, that the proposed legis—
lation covers all the bases. 1 particularly like the provisions for deductions
for good conduct but 1'm not so sure that | agree with the provisions allowing
parole. If parole is to be a factor, 1 think the minimum term of imprisonment
should be -Tie year rather than 180 days. In my experience, when a judge suspends
imposition of sentence buc feels that the defendant should serve sore time in
prison, he usually has a definite period of time in mind ar.d putting parole
eligibility into the equation just makes it more difficult to arrive at a
sentence that gets the desired results. | also feel that imprisonment as a con—
dition of a suspended imposition of sentence should never involve more than
one year"s incarceration anyway. [If the guy needs to qo to jail longer than a
year, he probably should not have gotten an SIS anyway. Of course, the same
argument can be made at the six month level but frequently that young slow
learner comes along that you want to jive a good sharp jolt to but still leave
him an opportunity to clear his record of the ornviction and so I would like
to see the latitude of using up to a year™s imprisonment as a condition of an
SIS and without having to worry® about parole. The good time deduction is fine.
IT the guy can get along in the institution and obey all the rules and get his
good time deduction, he should be able to earn it.

Under Sec. b, the Act is take effect on January 1, 1980. [Ilhe new Criminal
Code goes into effect on January 1, 1980, as I understand it at this time, and
we vnuld not haw the Boyne problem under the new Criminal Code because the
statute specifically authorizes the judge to impose a period of imprisonment
as a condition of probation. 1 would much prefer to see this Act rammed through



