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The projected cost o f adding two ju s tic e s  to the supreme 

court, including s t a f f ,  space a*'d equipment requirements, 

would be approximately $300,000 the f i r s t  year and $285,000 

each subsequent year.

2. E stab lish  panels o f the supreme c o u rt. Another possible 

so lu tion  to the caseload problem is  to d ivide the supreme court 

in to  panels o f th ree . The advantage of s it t in g  in  panels is  

th a t, while three judges are hearing arguments or d e lib e ra tin g  

on or w ritin g  opinions re la tin g  to certa in  c a s e i ,  the other two 

ju s tic e s  would be free  to tend to other work o f the court. The 

use of panels would necessitate some change in  the in te rn a l pro­

cedures o f the supreme court, but th is  so lu tion  does have the 

advantage o f not requ iring  procedural changes fo r  the attorneys 

or l i t ig a n ts .

There i s  no c o n s titu tio n a l, s ta tu to ry  or adm in istra tive  

requirement that the supreme court s i t  en banc, j j j /  and Appellate 

Rule 16 does provide that three ju s tic e s  sh a ll co n stitu te  a 

quorum.12/

TB7 A .$ . 22.05.010(b) does Include the fo llow ing p ro v is io n :
"For the purpose of considering appeals o f sentences on 
[the grounds tha t the sentence is  excessive or too le n ie n t] , 
the supreme court may s i t  in  d iv is io n s ."  [Emphasis added.] 
I t  is  at lea st arguable that the p rin c ip le  o f s ta tu to ry  
construction ir .c lu s io  unius est exclusio a lte r iu s  would 
apply, and, i f  so, the use of d iv is io ns would be v a lid  only 
fo r  the specified sentence appeals.

19/ Appellate Rule 16(a) provides: "A quorum sh a ll consist
of a minimum of 3 ju s tic e s  or judges designated to s i t  on 
the supreme court.

- 1 3 -



I t  therefore appears that the change to panels could be made

by in te rn a l adm in istra tive  action , w ithout the necessity o f

c o n s titu tio n a l amendment or le g is la t iv e  action .

The commentators, however, are uniform ly opposed to the

use o f panels by a s ta te 's  highest appellate court. The

American Bar Association Standards on Court Organization, fo r

example, contend that the use o f panels d ilu te s  the appellate

function , "p a r t ic u la r ly  tha t o f developing the la w ."—  ̂ The

American Bar Association Standards Relating to Appellate Courts

sta te  a more emphatic p osition  against the use o f panels. The

Standard i t s e l f  reads as fo llo w s:

3.01 In te rn a l Organization o f Appellate Courts.
(a) Supreme Court. In  hearing and determining 

the m erits o f cases before i t ,  the supreme court 
should s i t  en banc. Except fo r  those who may be 
d isq u a lifie d  fo r cause or unavoidably absent, a l l  
members o f the court should p a rtic ip a te  in  the 
decision o f each case. The court should not s i t  
in  panels or d iv is io n s , whether fixe d  or ro ta tin g , 
or delegate i t s  d e lib e ra tive  and decisional 
functions to o ffic e rs  such as commissioners. ±1/

The Commentary explains the ra tio n a le  behind th is  p o s itio n .

The in te rn a l organization o f an appellate court 
should be designed to permit the court to f u l f i l l  
i t s  functions in  the court system. The primary 
re s p o n s ib ility  o f a supreme court is  that o f 
developing and maintaining the consistency o f the

TU7— ABA S t a n d a r d s  O h  'C P O r r  "p g g a H I ^ A CT g t n tr  T 5 ~ .------------------------

21/ American Bar Association Standards Relating to Appellate 
Courts, Standard 3 .01 , at 7-8 [h e re in a fte r c ited  as 
ABA Standards on Aoucllate Courts]



law to be applied in  subordinate courts in  the 
system .. .  In  d e lib e ra tin g  upon and deciding the 
leg a l questions tha t come before i t ,  the supreme 
c o u rt's  e n tire  membership should p a rtic ip a te  so 
th a t i t s  c o lle c tiv e  pro fessiona l and in te lle c tu a l 
resources are brought to  bear in  the development 
o f the law. To the extent th a t such a court 
subdivides i t s e l f  in to  panels or d iv is io n s , i t  
creates p o s s ib il i t ie s  o f c o n flic t  or inconsistency 
in  i t s  decisions, which can be resolved only through 
en banc hearings.

In  some states having no interm ediate appellate 
court, the .upreme court s its  in  d iv is io n s  in  order 
to cope w ith  a caseload which would be too large 
to handle i f  the court were to s i t  en banc in  
every case. This arrangement has often been used 
as a means o f tra n s it io n  to the establishment o f an 
interm ediate appellate court. The re s u lt o f such 
an arrangement is  tha t the court functions s ir lltaneouly 
as a court o f intermediate review when i t  s its  in  
d iv is io n s and as a court o f subsequent review when 
i t  s its  en banc. I f  the c o u rt's  docket in  such s .  

system is  c a re fu lly  administered, so tha t important 
or d i f f ic u l t  cases are id e n tif ie d  before being 
heard and assigned d ire c t ly  fo r  en banc hearing, a 
single supreme court can handle the system's appellate 
re s p o n s ib ilit ie s  in  an e ffe c tiv e  way. Experience 
in d ica te s , however, tha t such an arrangement may p e rs is t 
long a fte r  the point has been reached when an in te r ­
mediate appellate court should have been established.

Moreover, in te rn a l inconsistency in  the court's  
decisional product may be ignored or to lera ted  
to an excessive degree in  the hope o f avoiding 

. the cost o f estab lish ing  an in* .-mediate c o u rt. t ± J

The blue-ribbon committee which recen tly  studied appellate

caseload problems in  Idaho considered the p o s s ib il ity  o f using

panels of the supreme cou rt, but the committee f in a l ly  re jected

th a t a lte rn a tiv e :

[T]here seemed to be more arguments against the 
use of panels than arguments in  fa vo r: both o f
the "outside experts" who te s t i f ie d  before the 
committee, Chief Judge Schwab and Chief Justice



Cameron, urged th a t any Supreme Court has a law- 
s ta tin g  fun c tio n , and th a t th is  function is  
weakened by the operation o f panels w ith in  a 
supreme court. Other committee members f e l t  that 
decisions by panels should be f in a l only i f  they 
are unanimous—meaning that a panel which developed 
disagreement would then have to re tu rn  am appeal 
to the e n tire  appellate body or to another panel, 
causing fu rth e r delay. Other committee members 
f e l t  th a t panels placed too much emphasis on the 
luck o f the draw, and that panels are not appro­
p ria te  fo r  decisions o f a court o f la s t  re s o rt , 
although they would be usefu l fo r  an interm ediate 
appellate court. Committee members seemed to take 
the view tha t the function o f a court o f la s t 
re so rt is  to take a broad and balanced view of the 
law and the needs o f so c ie ty , and that d iv id in g  
ai y court o f la s t re so rt in to  smaller u n its  o f 
decision would in te r fe re  w ith th is  basic ro le .
The committee f in a l ly  determined that the use o f 
panels, e ith e r in  connection w ith increasing the 
s ize  o f the Supreme Court or w ith in  the present 
s tru c tu re , is  not desirab le .

In  Nevada the le g is la tu re  in 1976 gave f in a l  approval to 

a c o n s titu tio n a l amendment which would permit the supreme cou-rn 

to s i t  in  panels i f  there are more than f iv e  ju s tic e s  on the court. 

There are c u rre n tly  only f iv e  ju s tic e s  on the Nevada court, and 

th is  amendment has had no e ffe c t in  p ra c tice , since no imple­

menting le g is la tio n  has been sought.— /

With the assistance o f the Clerk o f the Supreme Court, we 

have attempted to determine how panels might a c tu a lly  operate 

and to q uantify  to some extent the reduction in  workload that

T37 D ra ft Idaho Appellate Court Report, supra, note l7 , at 
31-32.

24/ David Frank, Legal Assistan t to the Nevada Supreme Court, 
telephone conversation on June 16, 1977.
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a panel system could be expected to produce.

By use o f a standard mathematical formula, i t  was deter­

mined that in  order to have the f iv e  ju s tic e s  s i t  in  a l l  

possible combinations o f three ju s tic e s  each, a to ta l o f ten 

panels would bo required. The composition o f each panel would 

be as fo llo w s :

Panel 1 : Boochever/Babinowitz/Connor

Panel 2 : Rabinowitz/Connor/Burke

Panel 3: Connor/Burke/Matthews

Panel 4: Burke/Matthews/Boochever

Panel 5: Mat thews/Boo chever/Rab inowi c z

Panel 6 : Boochever/Connor/Burke

Panel 7: Connor/Matthews/Boochever

Panel 8 : Matthews/Rabinowitz/3urke

Panel 9: Burke/Rabinowitz/Boochever

Panel 1 0 : Mat thews/Connor/Rab inowi t  z

I t  must be remembered that even i f  panels are u t i l iz e d

each ju s tic e  w i l l  s t i l l  have the re s p o n s ib ility  fo r  d ra ftin g  

the same number o f opinions each year as he would i f  panels 

were not used. The two areas in  which the use o f panels would 

reduce the workload of in d iv id u a l ju s tic e s  are in  the prepara- 

tio n  fo r  o ra l argument and in  the review o f d ra ft o p in ions from 

other ju s tic e s . Since each ju s tic e  w i l l  not be p a rtic ip a tin g  

in  four o f the ten panels, the time he spends presently on pre- 

paiacion fo r o ra l argument and on reviewing drafcs would be



reducid by a maximum o f 40 percent. Assming fo r  purposes 

o f i l lu s t r a t io n  tha t a ju s t ic e  devotes 40 percent o f h is 

to ta l time to these two ta sks , then the panel system would 

th e o re tic a lly  reduce h is  o v e ra ll workload by 16 percent.£5/

In  p ra c tic e , however, the 40 percent reduction fig u re  is  

u n re a lis t ic a lly  high when applied to to ta l workload because a 

ce rta in  percentage of the to ta l appeals w i l l  be heard by the 

Court en banc. For example, i f  the Court had an annual case­

load o f 200 appeals, and 50 o f the 200 were heard en banc, 

th'»n the workload reduction in  the preparation and review 

functions woulH be diminished from the maximum 40 percent to 

30 percent.16/ Again assuming tha t a ju s tic e  devotes 40 percent 

o f h is to ta l time to these two ta sks , the o ve ra ll savings in  

workload fo r  tha t ju s tic e  would be 12 percent, or 4 .8  hours 

per 40 hour week. And as the ra t io  o f en banc cases to panel 

cases increases, the workload reductions are fu rth e r diminished. 

Even i f  the philosophical objections were set aside, the
i

use o f panels is  generally agreed to be a temporary so lu tion  

to the workload problem at best. The follow ing chart i l l u s ­

tra te s  that i f  the caselo continues to increase, then the actual

757 This fig u re  is  a rrived  at by m ultip ly ing  the 40" 
reduction by the percent o f to ta l time spent on 
preparation fo r  argument and review o f opinions.

26/ I f  only 150 o f the to ta l 200 cases are heard by panels , 
then each ju s tic e  would not be required tc p a r t ic i ­
pate in  40% of the 150 panel cases, or 60 cases. These 
60 cases represent 30% o f the to ta l 200.

«
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workload o f each ju s tic e  under a panel system w i l l  approach 

and f in a l ly  increase beyond the present actual workload w ith 

in  a r e la t iv e ly  short period o f time.

Year One

I t  is  assumed that 200 cases w i l l  be f i le d ,  ready fo r  
argument, and decided during the year. I t  is  also assumed
th a t 25% o f the to ta l ,  or 50 cases, w i l l  be heard en banc. 27/

Each ju s t ic e  must w rite  opinions in  40 cases

Each ju s tic e  must f u l ' / p a rtic ip a te  in  140 cases*

*50 cases en banc plus 90 cases in  panels.

Year Two

I t  is  assumed that the caseload increases by 25%, fo r
a to ta l o f 250 cases. 25% o f the to ta l ,  or 63 cases, w i l l  be
heard en banc.

Each ju s tic e  must w rite  opinions in  50 cases

Each ju s tic e  must f u l ly  p a rtic ip a te  in  175 cases*

*63 cases en banc plus 112 cases in  panels.

Year Three

I t  is  assumed that the caseload w i l l  again increase by
25%, fo r  a to ta l o f 325 cases. 25% o f the to ta l ,  or 81 cases,
w i l l  be heard en banc.

Each ju s tic e  must w rite  opinions in  65 cases

Each ju s tic e  must f u l ly  p a rtic ip a te  in  227 cases*

*81 cases en bani plus 146 cases in  panels.

2 1 /  The estimate o f 25% en banc cases was somewhat a rb itra ry , 
since a more accurate fig u re  could not be determined. I t  
does, however, take in to  account the 1976 experience of 
d issenting opinions f i le d  in  17% o f the opinions, w ith 
the add itiona l 8% intended to re f le c t  those cases invo lv ing  
important questions o f law requ iring  f u l l  court p a rtic ip a tio n . 
I t  may be that the estimate is  too low to adequately take 
in to  account che number o f these cases.

* 1 9 -



Thus a fte r  two years, the actual number o f cases th a t each 

ju s tic e  must f u l l y  p a rtic ip a te  in  w i l l  exceed the number o f 

to ta l cases from the hypothetica l ’ ’Year One."

This chart also i l lu s t r a te s  the problems attending the 

adoption o f a so lu tio n  th a t is  geared toward percentage reduc­

tions in  workload as is  the panel system. At some point along 

the graph o f caseload r is e , a court w i l l  reach i t s  sa tura tion  

p o in t. A ju s tic e  has time to w rite  only a certa in  number o f 

opinions each year and can p a rtic ip a te  f u l ly  in  only a certa in  

number o f cases each year w ithout se rio u sly  s a c rif ic in g  the 

q u a lity  o f the c o u rt's  work product. When the saturation point 

is  reached, i t  hardly matters in  p ra c tic a l terms that next 

yea r's  workload w i l l  be reduced by 15 or 20 percent by the use 

o f panels i f  the actual workload w i l l  exceed the capacity o f the 

ju s tic e s . The court w i l l  continue to f a l l  behind, whether 

panels are u t i l iz e d  or n o t. A t the t r i a l  court le v e l, when a 

court reaches th is  sa tura tion  p o in t, the so lu tion  is  to add 

another judge so that ju d ic ia l capacity is  increased. I t  has 

been suggested that the panel system w i l l  provide rea l r e l ie f  

only i f  pro tempore appointments o f superior court judges are 

included on the panels, lha inc lusion  of pro tem ju s tic e s  on 

panels could be accomplished in  at lea st two d iffe re n t ways.

I f  an extra ju d ic ia l position  were assumed to e x is t on 

the Supreme Court (to  be f i l le d  each time w ith a d iffe re n t pro 

tem ju s t ic e ) , then the ju d ic ia l capacity fo r use on panels would
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increase from 5 to 6. By using the same mathematical formula 

discussed above, 20 panels would be required to have the s ix  

/ positions combined in to  panels o f three w ithout repeating a

combination. While th is  would c e rta in ly  augment any workload 

reductions th a t would otherwise be achieved by panels, i t  would 

be a d m in is tra tive ly  too unwieldy to attempt to manage 20 panels. 

I f  add itiona l pro tempore assistance were to be used in  concert 

w ith the panel system, i t  would be preferable to keep the same 

ten panels described above, and su b stitu te  a pro tem ju s tic e  

fo r  each o f the f iv e  s it t in g  ju s tic e s  p e rio d ic a lly  and on a 

ro ta tin g  basis

There are, however, both philosophical and p ra c tic a l l im i­

ta tio n s on the frequent U3e o f s u p e rijr  court judges on the 

panels as ju s tic e s  pro tempore. In  order co achieve a s ig n i f i ­

cant add itiona l workload reduction by use of pro tem assistance, 

a f a i r l y  large number o f cases would have to be heard by panels 

made up o f cwo ju s tic e s  and one pro tem ju s t ic e . With only 

4 two of the f iv e  ju s tic e s  s it t in g  on a large number o f panel

calendars, the Supreme Court1s law-making function is  even more 

d ilu te d . The p re d ic ta b ility  o f re su lts  declines , and the potent-i
ia l  fu r  c o n flic ts  among the panels increases g re a tly , necessi­

ta tin g  fu rth e r hearing by the Court en banc.

There is  also a l im it  to the amount o f time that a superior 

court judge can be expected to d iv e rt from his t r i a l  cou^t 

du ties . In  th is  ve in , i t  must be remembered as w ell that the
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pro tem ju s t ic e  cannot work as e f f ic ie n t ly  as a f u l l  time 

ju s t ic e . He may have one law c le rk  at the. most, and w i l l  

not have the le v e l of assistance fo r  preparation o f pre­

argument memoranda and d ra ft opinions th a t a s it t in g  ju s tic e  

has. F u rth e r, he lacks the advantage o f being able to devote 

f u l l  time to appellate matters and thereby develop a routine 

fo r  e f f ic ie n t  d isposition  o f these types o f cases.

Some fu rth e r problems should also be noted. I t  has been 

suggested that one way o f meeting the objection concerning 

the d ilu tio n  o f the law-making function is  to provide that 

in  any case where the panel decision were not unanimous, or 

i f  a non-partic ipa ting  ju s tic e  disagreed w ith the d ra ft opinion, 

then the case would be re fe rre d  to the court fo r en banc re s o l­

u tio n . While th is  requirement: would to some extent reduce the 

problems concerning the d ilu tio n  o f the law-making function , 

i t  would also mean that such a case would probably have to be 

argued again before the f u l l  court and c e rta in ly  would require 

another conference. This would re s u lt in  inconvenience a ’ d 

delay to counsel and l i t ig a n ts , and a duplication o f e f fo r t  

fo r  the members o f the panel who i n i t i a l l y  considered the case.

As another means of safeguarding the lawmaking function , 

i t  has been suggested that before argument, a single ju s tic e  

on a panel should be empowered to order any case before the 

panel moved to the en banc calendar. Again, th is  would provide 

some add itiona l safeguards. However, while i t  is  impossible,



w ithout some experience to draw upon, to p re d ic t how frequently  

th is  prerogative might be exercised, i t  would c e rta in ly  be 

exercised to some exten t, and th is  would re s u lt in  fu rth e r 

diminishing the o ve ra ll percentage workload reduction tha t a 

panel system might achieve, by increasing the number o f en banc 

cases.

F in a lly , in  order fo r  a panel system to operate e f f ic ie n t ly ,  

there must be a mechanism fo r  id e n t ifying those cases tha t w i l l  

be menable to panel treatm ent. I f  unanimity on the panels is  

requ ired , ohis means in  addition that the id e n tif ic a t io n  pro­

cess must include the a b i l i t y  to pi*..dict w ith some accuracy those 

cases that w i l l  be l ik e ly  to re s u lt in  a unanimous decision. 

(Otherwise delay and duplication o f e f fo r t  w i l l  be increased). I t  

s  u n lik e ly  tha t the recen tly  established centra l s ta f f  attorney 

p osition  w i l l  be able, w ithout add itiona l attorney assistance, 

to perform th is  screening function adequately and also provide 

substantia l assistance to the court on motions and p e tit io n s . 

A d d itio n a lly , the C lerk o f the Supreme Court has expressed the 

concern that the in i t ia t io n  o f a ten-panel system would require 

the h ir in g  o f an add itiona l calendar c le rk  to coordinate the 

assignments and the calendaring o f cases fo r  the ten panels and 

fo r  the en banc calendars.18/

T 5 7  I t  would be possib le , o f course, to reduce the number of 
panels from ten to f iv e , w ith each ju s tic e  s it t in g  on 
three d if fe re n t panels. The number o f panels could not 
be fewer than f iv e , however, and s t i l l  maintain an equal 
d is tr ib u tio n  o f panel assignments. In  th is  event, i t  is  
estimated by the Clerk that an add itiona l one-half time 
calendar c le rk  would be required. Five panels would achieve 
the same percentage workload reductions as would ten panels, 
but such a system would not be f u l ly  ro ta tin g .
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I t  is  antic ipated tha t an a d d itio n a l cen tra l s ta f f  

attorney and an add itiona l calendar c le rk  would 

be required to implement the panel system. The approximate 

cost fo r  the f i r s t  year o f an a tto rney, secre ta ry , and equip­

ment would be $69,000 and fo r  each year th e re a fte r $65,000.

I f  a calendar c le rk  were added the to ta l cost would be 

$90,000 fo r  the f i r s t  year and $74,000 each year th e re a fte r.

L im it appeals o f r ig h t to the supreme c o u rt. Since the 

primary goal o f these changes in  the appellate system is  to 

reduce the workload o f the supreme court, one d ire c t method 

o f dealing w ith  the problem would be to permit fewer appeals.

This could be done by abolishing appeals o f r ig h t to the supreme 

court in  ce rta in  types o f cases or by to ta l ly  e lim inating appeals 

o f r ig h t and authorizing the supreme court to grant w rits  o f 

c e r t io ra r i fo r  those cases which i t  wishes to hear. The primary 

advantage o f such a system is  tha t i t  would produce an immediate 

reduction in  the caseload of the supreme court and would enable 

the court i t s e l f  to exercise contro l over the s ize  o f i t s  case­

load.

Although the r ig h t to at le c s t one appeal is  tra d it io n a l in  

the American ju d ic ia l system, such a r ig h t is  not conferred by 

the United States C o n stitu tio n . The American Bar Association 

Standards on Court Organization include the fo llow ing statement: 

" [ I ] t  should be recognized that a l i t ig a n t  has no unqualified  

r ig h t to an appeal..."1 2 /

W  ABA. Standards on Court Organization at 35.



A lim ita t io n  or a b o lit io n .o f appeals o f r ig h t to the supreme

court would require an amendment to A .S . 2 2 .0 5 .010(a), which

c u rre n tly  reads in  p a rt:

The supreme court has f in a l  appellate ju r is d ic t io n  
in  a l l  actions and proceedings. . . .A n  appeal to 
the supreme court is  a m atter o f r ig h t . . . .

A r t ic le  IV , section 1 , o f the Alaska C onstitu tion  grants to the 

le g is la tu re  the a u th o rity  to prescribe the ju r is d ic t io n  o f courts : 

nThe ju r is d ic t io n  o f courts s h a ll be prescribed by law ." This 

would seem to preclude any c o n s titu tio n a l problems w ith  the e lim i­

nation o f appeals o f r ig h t , but a r t ic le  IV , section 2, may place 

some lim ita tio n  on the le g is la tu re 's  power to prescribe ju r is ­

d ic tio n . A r t ic le  IV , section 2 (a ) , provides in  p a rt: "The supreme

court sh a ll be the highest court o f the S ta te , w ith f in a l  appellate 

ju r is d ic t io n ."  [Emphasis added.] Thus, although under section 

1  the le g is la tu re  has the a u th o rity  to "prescribe ju r is d ic t io n " , 

under section 2 i t  may not have the a u th o rity  to grant f in a l 

appellate ju r is d ic t io n  to any court other than the supreme court.

Since no le g is la t iv e  attempt has been made to l im it  appeals 

o f r ig h t to the supreme court, the Alaska Supreme Court obviously 

has had no opportunity to consider the c o n s titu t io n a lity  o f such 

a lim ita t io n . However, I f  appeals o f r ig h t were lim ite d  or 

abolished, the supreme court would re ta in  the power to accept 

cases by c e r t io ra r i ,  and the Alaska Supreme Court has indicated 

tha t the exercise o f such a power is  equivalent to the exercise 

o f " f in a l  appellate J u r is d ic tio n " . In  State v . Browderl2/ the 

court stated :

30/ 486 P. 2d 925 (Alaska ^971).



We th in k  i t  s ig n ific a n t than the le g is la tu re  in  
prescrib ing th is  c o u rt's  ju r is d ic t io n  s p e c if i­
c a lly  provided that "The supreme court may issue 
in ju n c tio n s , w rits  o f review , mandamus, c e r t io ra r i , 
p ro h ib it io n , habeas corpus, and a l l  other w rits
necessary or proper to the complete exercise o f i t s
J u r is d ic tio n . In  our view th is  p rovision  is  a 
c lear m anifestation o f the le g is la tu re 's  in te n t 
th ^t  the supreme court would oe able to exercTie 
i t s  f in a l  appellate ju r is d ictio n  other than by 
io p e a l. i l /

I t  is  possible then that the lim ita t io n  or a b o litio n  o f appeals

o f r ig h t could be construed as a leg itim a te  exercise o f the

le g is la tu re 's  power to prescribe ju r is d ic t io n  and not as an 

unconstitu tiona l grant o f f in a l  appellate ju r is d ic t io n  to a lower 

court. The re so lu tio n  o f th is  c o n s titu tio n a l question, however, 

is  fa r  from c le a r, and i t  would have to be given serious consider­

a tion i f  an attempt is  to be made to obtain an amendment o f 

A .S . 22.05.010(a) so as to l im it  or abolish appeals o f r ig h t to 

the supreme court.

The consensus o f the commentators appears to be that lim it in g  

the r ig h t to appeal is  not a desirable so lu tion  to the caseload 

problem. H ufsted le r, fo r  example, is  scrongly opposed to th is  

approach:

There are d ire c t and in d ire c t *;ays to trim  an appellate 
docket. The d ire c t way is  to cut o f f  or l im it  the r ig h t 
to appeal. The in d ire c t way is  to create a series o f 
procedural or f in a n c ia l impediments which discourage 
appeals. We can dispose o f the in d ire c t methods summarily.

3T7  Id. at 930.
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Entwining the appellate process in  even more red tape 
than there is  a t present or making appeals even more 
expensive is  a vigorous step backwards. There remains 
the d ire c t rou te . The amputation method w i l l  undoubtedly 
cure congestion, but the treatment may be worse than the 
disease. [FOOTNOTE OMITTED.]32/ -

The American Bar Association Standards on Appellate Courts

take the p o sitio n  tha t l i t ig a n ts  genera lly should have a t le a s t

one appeal o f r ig h t .3^/ The Commentary to Standard 3 .10 ,

Opportunity f ,  r  Appellate Review, states in  p a rt:

The r ig h t o f appeal, while never held to be w ith in  
the Due Process guaranty o f the United States 
C o n stitu tio n , is  a fundamental element o f proced­
u ra l fa irness as genera lly understood in  th is  country.
That r ig h t should be accorded an aggrieved party to 
a t r i a l  court proceeding.

Even i f  there are no lega l problems w ith lim itin g  thv, r ig h t o f

appeal, such a lim ita tio n  does ra ise  serious po licy  questions.

Indeed, the Idaho commiu*.ee re jected  th is  approach so le ly  fo r

p o licy  reasons:

U ltim a te ly , the suggestion that the r ig h t o f 
appeal should be lim ite d  was re jected by the 
committee, but not on leg a l grou~ J.s . Over­
whelmingly, committee members f e l t  that in  a 
sta te  such as Idaho w ith  a strong western 
tra d it io n  o f independence, persons should 
have the r ig h t to at le a s t one appeal from a 
t r i a l  judge's decision to allow fo r  correction 
o f e rro r . L im iting  the r ig h t to appeal in  any 
way would not be popular w itn Idaho c itize n s  and 
would be opposed. Thus, th is  a lte rn a tiv e  was 
discarded.35/

32/ H ufsted le r, C o n stitu tio n a l Revision, supra, note 15, 
at 586-87.

33/ ABA Standards on Appellate Courts at 14.

34/ Id . at 15.

35/ D ra ft Idaho Appellate Court Report, supra, note 17, at 28.



The lim ita tio n  o f the r ig h t  o f appeal would create no 

s ig n ific a n t new costs to the court system, and would pro­

bably re s u lt in  a reduction o f costs.

A less d ra s tic  a lte rn a tiv e  to d ire c t lim ita tio n  on the 

r ig h t to appeal would be to devise some d isincentives to 

appealing. One possible d is in cen tive  would be to provide fo r  

s u b s ta n tia lly  higher awards o f attorney fees to the p re ^ r ilin g  

p a rty . The c ritic ism s o f such an approach are id e n tic a l to 

those surrounding the continuing Rule 82 controversy. P r i ­

m a rily , the objection is  tha t m eritorious appeals as w ell as 

unmeritorious ones are discouraged, and access to the court is  

denied on the basis o f one's fin a n c ia l a b i l i t y  to take the r is k  

o f los ing .

While Alaska's ra t io  o f apperls to t r i a l  court cases is  

su b s ta n tia lly  higher than Idaho 's , i t  may be that th is  higher 

ra t io  is  more appropriate. (In  fa c t , the re la t iv e ly  high re ve r­

sal ra te  in  Alaska suggests that at lea st in  Alaska th is  may be 

the case.) Before any d is in cen tive : should be adopted as a 

method o f reducing caseload, the Court must conclude that a 

substantia l number o f the appeals coming before i t  should not 

have been brought. And the p a rtic u la r d is incentive  chosen must 

be directed at discouraging only those that should not be brought. 

I t  might be appropriate, fo r  example, to award substantia l 

a ttorney fees to a p re va ilin g  appellee in a c le a rly  fr iv o lo u s  

appeal. Of course, the t r u ly  d i f f ic u l t  question (and one that
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goes beyond the scope o f th is  study) is  whether Alaskan l i t i ­

gants do in  fa c t appeal "too many" cases, and i f  so, why they 

do. For u n t i l  the cases th a t should not be appealed can be 

id e n t if ie d , and the reasons fo r  appealing them divined, then 

d is incentives cannot be fashioned that w i l l  discourage only 

these sorts o f cases.

I t  has also been suggested tha t the Court consider lim itin g  

the r ig h t to o ra l argument. The advantage of such an approach 

is  that the Court would spend less time preparing fo r  and hear­

ing o ra l arguments in  cases that do not warrant i t .  For example, 

in  the F ir s t  D is t r ic t  o f the Court of Appeals in  C a lifo rn ia , the 

centra l screening s ta f f  id e n tif ie s  the more routine cases that 

are amenable to summary d isp o s itio n . I f  the panel assigned to 

the case agrees with the s ta f f  conclusion, then counsel are 

n o tif ie d  tha t the case w i l l  not be placed on the argument calendar 

unless the request fo r  argument is  renewed w ith in  a certa in  period 

of time. Such a procedure req u ires , o f course, an operating 

centra l screening s ta f f ,  but i t  does permit the Court to handle 

the more rou tine  cases in a t r u ly  summary fashion. A s im ila r 

approach (and more e ffe c tiv e  in  terms of c o n tro llin g  workload) 

would be to permit o ra l argument generally only at the d isc re tio n  

of the court. This approach would also require carefu l review and 

recommendations from a centra l s ta f f  i f  substantia l savings in
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ju d ic ia l time were to be achieved.36/

F in a lly , i t  has been suggested th a t the Court adopt a 

procedure whereby counsel can stip u la te  to d isp o s itio n  of  

th e ir  appeal w ithout opinio n . I t  is  impossible to p red ic t 

how many p a rtie s  would choose th is  approach, but even a few /

such s tip u la tio n s  would provide some r e l ie f .  Adoption o f th is  [ 

suggestion would require a pre lim inary decision as to whether I

such a s tip u la tio n  would requ ire  a waiver o f o ra l argument, /

and procedures se ttin g  out time lim ita tio n s  would need to be 

d ra fted . F in a lly , the Court should re ta in  d isc re tio n  to d is - ^

approve the s tip u la tio n .

4. Estab lish  centra l research and screening s t a f f . There 

are c u rre n tly  several states which have established a centra l 

s ta f f  o f attorneys to perform research and screening duties 

in  an attempt to deal w ith the problem o f increasing caseload.

As ouLlined in  the American Bar Association Standards on Ap pe ll­

ate Courts, the duties o f such a s ta f f  may include the fo llo w in g :

(1) Monitoring and reviewing cases coming before 
the court to assure compliance w ith procedural 
ru le s , and making recommendations fo r  d isp o sitio n  
o f routine procedural matters in  accordance with 
c r ite r ia  established by the court;

W J  L im iting  the opportunity fo r  o ra l argument may re s u lt 
in  increasing the average time to dispose of cases.
The addendum to the 1976 Appellate Delay Study prepared 
by the Adm in istra tive O ffice  (6/21/76) showed" that the 
average time from the assignment o f a case on the b r ie fs  
to the publication o f the opinion was 218 days, while 
the average time from ora l argument to publication 
was 159 days. This d is p a rity  may have lessened since the 
publication o f that 3tudy, and the use o f centra l s ta f f  
to recommend d ispositions in  more routine  cases would 
fu rth e r a lle v ia te  th is  problem.
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C2) Preparing case summaries, including procedural 
h is to ry , fa c ts , and p rin c ip a l issues and a u th o ritie s , 
fo r  the court's , use in  managing i t s  caseflow and 
conducting i t s  d e lib e ra tio n s ;

(3) Reviewing a l l  matters presented in  propria  persona 
and taking measures necessary to put them in  correct 
and in te l l ig ib le  form;

(4) Supplementing the research o f the judges' in d iv id u a l 
law c le rk s ; and

(5) Acting fo r  the court in  supervising preparation o f 
complex records. . .  37/

In  1971 the National Center fo r  State Courts began the 

Appellate Justice P ro ject which established experimental centra l 

research s ta ffs  in  Nebraska, V irg in ia , New Jersey and I l l in o is  

The evidence accumulated during these projects supported the 

fo llow ing i n i t i a l  hypotheses o f the p ro je c t:

1 . That a centra l s ta f f  o f lawyers can,increase an 
appellate court's  p ro d u c tiv ity .

2. That a court w ith  a s ta f f  can re ta in  e ffe c tiv e  
contro l over the decisional process and the 
f in a l decisions.

3. That a substantia l number o f appeals are "rou tine" 
and can be decided appropria te ly by sh o rt, unsigned 
opin ions.

4 . That in  such a routine case a centra l s ta f f  
memorandum is  h e lp fu l to the judges and makes
i t  fea s ib le  to u t i l i z e  a short, ’unsigned opinion.

377 ABA Standards on Appellate Courts at 98-99

38/ D. Meador, Appellate Courts: S ta ff and Process in the
C r is is  o f Volume (1974). This book is  the o f f ic ia l  
report on the Appellate Justice Pro ject and contains 
deta iled  discussions on hew the s ta f f  functioned in 
each p ro ject s ta te .
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5. That appellate s ta f f  assistance of th is  so rt is  
acceptable to the p rac tic in g  b a r .39/

However, fo r  three other i n i t i a l  hypotheses, the evidence e ith e r 

did not support the hypothesis or the evidence was too ambiguous 

to  permit a conclusion:

1 . That adding a c e n tra l s ta f f  would increase pro­
d u c tiv ity  more than providing add itiona l law 
c lerks fo r  the judges.

2. That adding a cen tra l s ta f f  would increase pro­
d u c tiv ity  and preserve c o lle g ia l i ty  more 
e ffe c t iv e ly  than adding judges to the court.

3. That adding a cen tra l s ta f f  would allow more  ̂
judge time to be devoted to d i f f ic u l t  cases.40/

The report on the pro ject emphasizes the p ro ject did not disprove

these unsupported hypotheses; i t  only fa ile d  to v e r i fy  them.^1/

The conclusion o f the report which is  most pertinent to th is  study

is  the fo llo w in g :

Among the p o s itive  showings perhaps the most important 
po in t is  tha t centra l s ta f f  lawyers do contribute to 
appellate p ro d u c tiv ity  and exped ition . A s ta f f  allows 
a court to handle a heavier caseload than the court 
could handle without i t .  P rec ise ly  how much a s ta f f  
can step up the co u rt's  capacity depends on a number 
o f v a ria b le s , including the size  o f the s ta f f  and the 
c o u rt's  in te rn a l procedures fo r  deciding the s ta f f  
processed cases.42/

A sing le  s ta f f  attorney position  was recen tly  requested by the 

Alaska Supreme Court and funded by the le g is la tu re . Recruitment

39/ ' Id .  at 163.-----

40/ Id . at 163-64.

41/ Id. at 164.

42/ Id.
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fo r  th is  p o s itio n  closed Ju ly  5 , 1977, and the p osition  

w i l l  be s ta ffe d  by November 1, 1977. As proposed and c u rr­

e n tly  contem. la te d , the cen tra l s ta f f  w i l l  consist o f one 

a tto rne y , who w i l l  report to and work w ith  the Clerk o f the 

Supreme Court. The C lerk o f the Court w i l l  serve as s ta f f  

d ire c to r fo r  the cen tra l s t a f f .  Temporary se c re ta ria l s ta f f  

w i l l  be provided fo r  the remainder o f th is  f is c a l year, and 

the request fo r  permanent support s ta f f  w i l l  be renewed in  

the FY 1979 budget request. The proposed duties o f the s ta f f  

a ttorney are as fo llo w s :

1. Perform lega l research on matters f i le d  w ith the 
supreme court.

2. Review a l l  appeals once a l l  b ria fs  are in  and 
propose possible d isp o s itio n  o f routine cases.

3. Recommend consolidation o f appeals fo r  argument.

4. Review p e titio n s  fo r  review and prepare memoranda 
recommmding appropriate d isp o s itio n .

5. Review and research complex motions presented to 
the court.

6 . Review and research b r ie fs  and records in sentence 
appeals and prepare memoranda recommending possible 
d isp o s itio n .

7. A s s is t c le rk  in  scheduli expedited appeals before 
the court.

8 . A s s is t c le rk  in  preparing complicated records on appeal.

9. Develop systems fo r  operation o f the s ta f f  attorney 
p o s it io n .^ !/

477 kecruicment B u lle tin  dated June 4, 1977. See Appendix
I I I .  -----



While the establishment o f th is  one p o s itio n  may c o n tr i­

bute to the adm in istra tive  e ffic ie n c y  o f the c o u rt's  operations, 

as c u rre n tly  s ta ffe d  i t  is  by no mears the equivalent o f a f u l l -  

scale program o f cen tra l s ta f f  research and screening designed 

to increase s ig n if ic a n tly  the co u rt's  capacity to process cases . ^  

The experimental s ta ffs  irfiich were established by the Appellate 

Justice P ro jec t included several s ta f f  a tto rneys, who worked 

under the supervision o f a senior attorney functioning as the 

s ta f f  d ire c to r . Of course, the courts p a rtic ip a tin g  in  the pro­

je c t were much la rg e r, higher volume courts than A la ska 's .

In  1976 the Idaho Supreme Court established the p o s itio n  of

cen tra l research attorney w ith the primary duties of screening

p e titio n s  and motions and carrying out specia lized research pro­

je c ts  fo r  the court.ft^./ In  a telephone conversation on Ju ly  

29, 1977, Carl B ianchi, Adm in istra tive  D irecto r o f the Courts

fo r  the State o f Idaho, indicated that the cen tra l s ta f f  approach

is  working very w ell and has been o f p a rtic u la r b en e fit in  the

437 The Adm in istra tive O ffice  is  c u rre n tly  developing a 
federa l grant under which two add itiona l c le r ic a l 
support positions fo r  the centra l s ta f f  would be 
funded. The request fo r c le r ic a l support in  the FY 
1978 budget was denied by the Le g is la tu re .

45/ D ra ft Idaho Appellate Court Report, suora, note 17,
at 2 l .  th is  action was taker, in  accord w ith a pro­
pose 1 prepared by Carl B ianchi, Adm in istra tive D irector •
o f the Courts fo r  the State o f Idaho. A copy o f th is  
proposal has been forwarded to Donna Pegues, C lerk o f 
the Supreme Court.



has one s ta f f  a ttorney and is  considering h ir in g  an assistan t

s ta f f  research a ttorney in  the near fu tu re .

The only re a l disadvantage of a cen tra l s ta f f  approach to

the caseload problem is  the r is k  th a t the s ta f f  may assume

ju d ic ia l re s p o n s ib ilit ie s  which properly should be performed

by the ju s tic e s . The Commentary to Standard 3 .6 2 , Legal S ta f f ,

o f the American Bar Association Standards on Appellate Courts,

comments on th is  problem:

The problem created by use of a centra l lega l s ta f f  
is  th a t ju d ic ia l re s p o n s ib ility  may be d iffused  
among the s ta f f  to  the detriment o f the appellate 
process. Where a court employs a cen tra l s t a f f ,  i t  
must be con tin u a lly  a le r t  to the r is k  o f in te rn a l 
bureaucratization and guard against anv tendency 
to re ly  or. s ta f f  fo r  decisions tha t should be made 
only by judges persona lly . Some arrangements 
invo lv ing  cen tra l s t a f f . . . .  seem to involve excessive 
delegation to s t a f f .46/

Since the use o f a cen tra l s ta f f  is  purely a matter o f 

in te rn a l operating procedure, such a system could be adopted 

by adm in istra tive  action . No c o n s titu tio n a l or s ta tu to ry  amend­

ments would be required.

I t  is  extremely d i f f ic u l t  to quantify  the workload reductions 

tha t a cen tra l research s ta f f  would achieve fo r  the court. Cer-

area of petitions for review and motions. The court currently

£0 / ABA Standards on Appellate Courts a t 100.
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ta in ly  the use o f cen tra l s ta f f  fo r  researching and making 

recommendations fo r  d isp o sitio n  in  p e titio n s  fo r  review, 

complex motions, sentence appeals, and other rou tine  appeals 

w i l l  free  the ju s t ic e s ' personal law clerks fo r  work on 

d ra ft opinions and bench memoranda. There is  also some ad­

vantage to be gained from a permanent centra l s ta f f  in  terms 

o f both experience and the development o f an e f f ic ie n t  ro u tin e .

I t  has been suggested that the Court may wish to consider 

pooling f iv e  o f the ten e x is tin g  law c le rk  positions and re lo ­

cating these f iv e  positions in  the centra l s t a f f ,  leaving each 

ju s tic e  w ith one personal law c le rk . While th is  suggestion 

may have some m e rit, i t  cannot be said conclusively th a t th is  

would permit the Court to handle i t s  caseload more e f fe c t iv e ly . 

As noted above, the National Center's Appellate Justice  P ro ject 

fa ile d  to demonstrate that the addition o f centra l s ta f f  would 

increase p ro d u c tiv ity  more than add itiona l law c le rk s . Further, 

f iv e  add itiona l attorneys are probably more than th is  Court 

requires fo r  a cen tra l s t a f f ,  although in te rn a l procedures 

could be designed to re -d is tr ib u te  some e x is tin g  law c le rk  fu rc - 

tions to such an augmented cen tra l s ta ff .itZ /

777 For example, the augmented centra l s ta f f  might be 
assigned a l l  bench memoranda, leaving the personal 
law c lerks only w ith the tasks o f d ra ftin g  opinions 
and preparing substantive and technical comments.
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I t  appears in  addition that c e n tra liz in g  law c le rk  posi­

tions would permit a more even d is tr ib u tio n  o f workload among 

the n o n -ju d ic ia l leg a l assistance and might w e ll re s u lt in  in ­

creased p ro d u c tiv ity  fo r  the Court o v e ra ll. I t  is  debatable, 

however, whether th is  re d is tr ib u tio n  o f positions and workload 

would re s u lt in  a s u ff ic ie n t increase in  p ro d u c tiv ity  to warrant 

the upheaval involved in  making che change.

The projected cost o f estab lish ing a minimal cen tra l s ta f f  

o f two attorneys and one secreta ry , including space and equip­

ment requirements, would be approximately $138,000 the f i r s t  

year and $130,000 each subsequent year. This includes che 

ost o f t_he e x is tin g  s ta f f  p o s itio n , so the a dd itiona l cost 

would be su b s ta n tia lly  le s s .

5. Estab lish  ln te rm e d ite  appellate c o u rt. The commentators 

are uniform ly in  agreement that the most desirable method o f 

dealing w ith increasing appellate caseloads is  the es ta b lish ­

ment o f an interm ediate court o f appeals. Several recent 

a r t ic le s  have advocated th is  s o lu tio n , ^  and the American Bar 

Association Standards on Court Organization are emphatic in  th e ir

48/ See e .g . , Hopkins, The Role of an Intermediate Appellate
Court, *+1 Brooklyn 1 . Rev. 4$9 ( l9 7 ^ ) ; H u fs te d le r, Constitu ­
tio n a l Revision and Appellate Court Decongestants, 55 
Washington L . k e v ., 577 (1969); anl Appellate Court Reform.
45 Miss. L . J . 121 (1974). Appendix IV to th is  report con- 
ta ins summaries o f these a rt ic le s  prepared by the Idaho 
Adm in istra tive O ffic e .



Where a supreme court by reason of workload is  
unable to perform both i t s  p rin c ip a l functions, 
some a dd itiona l mechanism o f appellate review 
becomes necessary. This s itu a tio n  has long 
since prevailed in  states w ith  large population, 
and is  becoming increasing ly prevalent in  states 
o f smaller population. The immediate necessity 
fo r  an interm ediate appellate court may be met or 
postponed by such devices as use o f per curiam and 
memorandum decisions in  cases having lim ite d  
general s ig n ifica n ce , by lim it in g  o ra l argument 
in  appropriate circumstances, and by improved 
e ffic ie n c y  in  management o f the highest appellate 
cou rt's  w o rk ... Since there seems l i t t l e  prospect 
fo r a long run decline i . i  the volume o f appellate 
l i t ig a t io n , once the surge of appellate cases has 
been f e l t  i~  a sta te  having only one appellate 
court, steps should be taken fo rthw ith  to estab lish  
In~Thtenneciiate appellate court ra ther than tempo­
r iz in g  w ith su b stitu te  arrangements. rEMPHASIS
s D M i r j w   ------------------------

In  addition to being the so lu tion  most often advocated by 

the commentators, the creation o f an interm ediate appellate 

court is  the so lu tion  which has been chosen most freq u ently  to 

re lie v e  congestion in  a sing le  appellate c o u rt .50/ Twenty- 

eight states now have interm ediate appellate courts , and 

several states are studying th e ir  need fo r  such a c o u rt.51/

Tne follow ing table52,/ indicates the status o f interm ediate 

appellate courts in  the western s ta te s :

s u p p o r t  o f  this solution:

W J  ABA Standards on Court Organization at 35.

50/ Hopkins, supra, note 48, a t 462.

51/ D ra ft Idaho Appellate Court Report, supra note 17, at 25.

52/ Id . at 26.
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INTERMEDIATE APPELLATE COURTS IN WESTERN STATES

States With 
Intermediate 
Appellate 

Courts

Oregon
Washington
C a lifo rn ia
Arizona
New Mexico
Oklahoma
Texas

States Without 
Intermediate 
Appellate 

Courts_____

North Dakota
South Dakota
Montana
Wyoming
Idaho
Utah
Hawaii
Alaska
Nebraska
Nevada*

States Considering 
E stab lish ing  
Interm ediate 

Appellate Courts

North Dakota

Idaho
Utah
Hawaii

Nevada

*  A c o n s titu tio n a l amendment is  pending in  
Nevada to create an intermediate appellate 
court. The amendment has passec. one 
session o f the Nevada Le g is la tu re .JJ/

Although the creation o f an intermediate appellate court 

is  the most o ften recommended so lu tion  as w ell as the most 

frequently  adopted so lu tio n , the creation of such a court in  

Alaska would ra ise  some of the same c o n s titu tio n a l questions 

which were discussed abova54/ i n connection w ith  lim it in g  appeals 

of r ig h t to the supreme court.

The basic question which must be resolved is  whether a r t ic le  

IV , section 2, o f the Alaska C o n stitu tio n , which spec ifies that 

the supreme court has " f in a l  appellate ju r is d ic t io n " , prevents the

53/ See Appendix V fo r a copy of the Nevada L e g is la tio n . 

54/ See p. 25-26, supra.
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no interm ediate appellate court e x is ts  in  Alaska, the Alaska

Supreme Court obviously has had no opportunity to consider the

question o f the ju r is d ic t io n  which may be exercised by such a

court under the c o n s titu tio n . However, an analogous question

did a rise  in  State v . Marathon O il Company.11/ In  th a t case

the crim inal defendant had appealed a d is t r ic t  court uecision to

the superior court, and the supreme court then had to consider

whether the sta te  could appeal the superior co u rt's  decision to

the supreme court. In  concluding tha t the sta te  did have the

r ig h t to such an appeal, the court treated the superior court as

an intermediate appellate court and found that f in a l  appellate

ju r i :  d ic tio n  could not l i e  in  tha t court:

In  th is  matter the superior court must be 
recognized as an interm ediate appellate 
court since f in a l appellate ju r is d ic t io n  
by reason o f A r t ic le  IV , Section 2, o f the 
Alaska state  c o n stitu tio n  rests in  th is  

u r t :

"The supreme court sh a ll be the highest 
court o f the S ta te , w ith f in a l appellate 
ju r is d ic t io n ."

Cnee the appellate process is  properly invoked, 
f in a l  appellate ju r is d ic t io n  is  in  the Supreme 
Court; fo r  to hold otherwise would contravene th t 
e x p lic it  c o n s titu tio n a l p ro v is io n . [Emphasis 
added.156/

exercise of final appellate jurisdiction by lower courts. Since

H 7  3 2 5 T “ ZTT97 (Alaska 1974). 

56/ Id . at 295.
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I f  the r ig h t to appeal to the supreme court from decisions 

o f an interm ediate court o f appeals is  retained in  a l l  cases, 

no c o n s titu tio n a l question would a ris e . However, the prima y  

o f estab lish ing  an interm ediate court o f appeals would 

be to reduce the caseload o f the supreme court, and re te n tio n  

o f appeals o f r ig h t to the supreme court in  a l l  cases would 

defeat th a t purpose. On the other hand, o f course, i f  appeals 

of r ig h t  to the supreme court are abolished, the intermediate 

court o f appeals would then be the court o f f in a l  appellate ju r ­

is d ic t io n , ai.d arguably th is  would be a d ire c t contravention of 

a r t ic le  IV , section 2, o f the c o n s titu tio n , as in te rp re ted  in  

Marathon.

I t  is  nore l ik e ly ,  however, tha t the a b o litio n  o f appeals 

o f r ig l  t  to the supreme court would be found not to contravene 

the c o n s titu tio n . Any s ta tu te  estab lish ing an intermediate 

appellate court and abolishing appeals o f r ig h t to the supreme 

court would most l ik e ly  grant to the supreme court the a u th o rity  

to accept p e titio n s  fo r  w rits  o f c e r t io ra r i and to hear cases 

on that basis at i t s  d is c re tio n . Since the su, reme court could 

e.:ercise i t s  d isc re tio n  to hear any case, i t  could be found 

that f in a l appellate ju r is d ic t io n  s t i l l  l ie s  in  the supreme 

court, although i t  may choose not to exercise tha t ju r is d ic t io n ..LZ/

377 As discussed above a t p. 25-26, i t  appears that the supreme 
court in  State v . 3rowder, 486 P. 2d 925 (Alaska 1971), 
in terpre ted  the e x e rc is e o f t.ie  power to grant c e r t io ra r i 
to be equivalent to the exercise o f f in a l appellate ju r i s ­
d ic tio n . Such an in te rp re ta tio n  would elim inate any 
c o n s titu tio n a l problem w ith a grant o f " f in a l"  appellate 
ju r is d ic t io n  to an intermediate appellate court.



The primary b en e f i ts  which can be expected to r e s u l t  from 
the creation o f an intermediate court of appeals are a reduction 
in  the co u r t 's  backlog of cases and a reduction in  the elapsed 
time between the submission of b r ie f s  and f in a l  d isp o s it io n . In  
Oregon, fo r  example, the average number of days from submission 
o f b r ie f s  to a f in a l  dec is ion  dropped from 221 days to 130 days 
fo llow ing the creation of an intermediate appe lla te court in  
1969.

I f  a dec is ion  i s  made to create an intermediate appe lla te 
court, dec is ions must then be made on severa l sub s id ia ry  issues 
r e la t in g  to such a court. We have not attempted in th is  report 
to re so lve  or make recommendations concerring these sub s id ia ry  
is su e s , but the fo llow ing are i l l u s t r a t i v e  of some of the major 
is su e s . The primary question which must be reso lved i s  what 
the ju r i s d ic t io n  o f an intermediate court c f  appeals should b e .58/ 
The American Bar Association Standards on Court Organization 
make the fo llow ing recommendation re la t in g  to ju r i s d ic t io n :

157 In the Draft Idaho Appellate Court Report, supra , note 17. no sp e c i f ic  recommendations were made as to the j u r i s ­d ic t io n  o f the proposed intermediate appe lla te court.However, a t I t s  meeting on Ju ly  26, 1977, the committee decided to inc lude a d e f in i te  ju r i s d ic t io n a l  statement In i t s  f in a l  report, and that statement I s  expected to rece ive f in a l  committee approval on September 16, 1977.Carol 3ianchi, Adm in istra tive D irector of the Courts fo r the State of Idaho, telephone conversation on Ju ly  29, 1977.



Every le v e l  and d iv is io n  o f appe lla te  court should have au th o r ity  to hear a l l  types of cases; appe lla te  courts of sp ec ia l ize d  subject- 
matter ju r i s d ic t io n  should not be e s tab lish ed .An appe lla te court should have ju r i s d ic t io n  of o r ig in a l proceedings fo r  mandamus, p roh ib it io n , in jun c t io n , and s im i la r  remedies, comparable but subordinate to tha t of the Supreme Court, to pro tect i t s  superv isory a u th o r i ty .59/

The primary reason s ta ted  in  the Commentary fo r not e s ta b lish in g  
courts of sp e c ia l iz e d  sub ject-matter ju r i s d ic t io n  i s  that "the 
appe lla te court function o f developing the law cannot be performed 
in  a coherent and con s is ten t way i f  ju r i s d ic t io n a l  d iv is io n s  compel

I
the law 's fa b r ic  to be made in  a dec is iona l patchwork."60/

Another issue  which must be reso lved is  how appeals should be
lodged w ith the intermediate court. The American Ear Association
standard on th is  point reads as fo llow s:

Appellate review should be in i t ia t e d  by a s in g le  f i l i n g  procedure e f fe c t iv e  fo r the appe lla te court as a whole. Docketing of cases w ith in  the appe lla te court and t ran s fe r  of cases between 1 eveIs or d iv is io n s  of the court should be by simple motion or o rde r .61/
In l in e  w ith the American 3ar Association recommendations, a one-
filing/one-fee procedure has been recommended fo r the proposed
Intermediate appe lla te  court in Idaho.62/

577 Aba Standards on Court Organization a t 33.
60/ Id . a t 37.
61/ Id . at 33.
62/ Draft Idaho Appe l l a t e  Court Reoort, supra, note 16. a t 41-42. ' '



S t i l l  another matter about which decis ions must be made 
i s  the process of appealing cases from the intermediate 
appe lla te court to the supreme court. The American Bar Asso­
c ia t io n  standard on t h i s  po in t reads as fo l lo w s :

Appeal as o f r ig h t  should be to the intermediate appe lla te court on ly . Review by the Supreme Court should be a v a i la b le  only a t the d isc re t io n  or w ith the permission o f tha t court, by c e r t io r a r i  or s im i la r  procedure, in c lud ing d isc re t io n  to a llow  an appeal d i r e c t ly  from the t r i a l  court in cases of great emergency and importance.63/
The Commentary expla ins the ra t io n a le  fo r th is  pos it ion :

[A] l i t i g a n t  should have only one appeal o f r ig h t ,  to the intermediate appe lla te court.Review by the h ighest appe lla te court i s  designed to serve the general pub lic  in  the proper adm in istra tion  and development o f the law and only secondarily  the in te re s t  of l i t i g a n t s  in  having th e ir  cases considered by the h ighest j u d i c i a l  au tho r ity . Accordingly, review by the h ighest appe lla te court should be a va i la b le  only w ith  i t s  permission. There lj should be no category o f cases in which such m review i s  mandatory, even--as i s  now requ ired ' in  some states-- in c a p i ta l cases. At the same time, the h ighest court should have au tho r ity  to permit an appeal to bypass the intermediate appe lla te court where there i s  urgent pub lic  nece ss ity  to do so--for example in l i t i g a t io n  invo lv ing impending e le c t ion s or deadlocked d isputes as to the au tho r ity  of government o f f i c i a l s .64/
The Idaho committee approved th is  concept of d isc re t ion a ry  appeals 
w ith th is  comment: " I f  a court system provides fo r automatic

63/ ABA Standards on Court Organization at 33.' 
64/ Id .  at 37.

-44-



review both, a t an in termedia te le v e l  and before the court of 
l a s t  re so r t ,  no u se fu l purpose i s  served by an intermediate 
appe lla te court."®=L/

Other matters which a lso  would requ ire  a t ten t io n  are 
the number of judges on an intermediate c o i r t ,  how those judges 
would be se le c ted , and what s t a f f  would be requ ired  fo r an in t e r ­
mediate court.

The c le a r  advantage of e s ta b lish in g  an in termediate appeals 
court i s  that i t  permits the Supreme Court to con tro l i t s  case­
load v ia  the exerc ise o f d isc re t ion a ry  review. The fo llow ing 
tab le  i s  an excerpt from a report provided by the Arizona 
Supreme Court, and i l l u s t r a t e s  how that court has kept pace 
from 1965 to the p resen t, while during the same period exper­
iencing an increase in  f i l i n g s  of near ly  300%

FILINGS DISPOSITIONS
TERM. W/0 CASESOPINIONS WRITTEN PENDINGYEAR FILED g e t t t e n memorandum to ta l '  opinions DEC. 31321 176 Q 176 262 4621966 449 192 0 192 313 3731967 448 158 0 158 401 2581968 531 164 0 164 347 2691969 575 205 0 205 360 3201970 709 224 0 224 493 3311971 688 186 0 336 482 3831972 701 191 0 191 528 3851973 714 230 56 286 473 3411974 713 210 109 319 437 3501975 799 222 68 290 659 3071976 921 185 84 269 774 327

65/ Drait Idaho Appellate Court Report, supra, note 17, at 42.
66/ The Arizona Court of Appeals was es tab lish ed . in  1965.



An intermediate court of appeals w i l l  bring long 
term and su b s ta n t ia l r e l i e f  to the Supreme Court's work­
load problems. The cost of e s ta b lish in g  an intermediate court 
of appeals con s is t ing  of three judges , and in c lud ing  two law 
c le rk s  and a secre ta ry  fo r  each judge would be $440,000 fo r 
the f i r s t  year and $425,000 fo r  each year th e re a f te r .£1/

I I I . CONCLUSIONS AND RECOMMENDATIONS 
I f  the appe lla te  caseload continues to increase at the 

ra te  of recent years , an intermediate court of appeals i s  
the most d e s irab le  long term so lu t ion . Panels may provide 
some short term r e l i e f ,  but as the report demonstrates, the 
workload reductions are probably not going to be as s ig n i f i c a n t  
in  p rac tice  as they appear to be in  theory. Further, wh ile the 
e f fe c t  of the d i lu t io n  o f the law-making function cannot be 
q uan t if ie d , i t  i s  nonetheless a serious concern and should not 
be se t as ide l i g h t l y .  And as noted in the repo rt, the proced­
ures suggested fo r meeting th is  concern (by perm itting i n d i v i ­
dual ju s t i c e s  to tran s fe r  any case from a panel to the f u l l  
court) not only d im in ish the o v e ra l l  advantages of using panels, 
but are l i k e l y  to r e s u l t  in  an increase in  the amount o f work 
spent on a case that i s  considered once by a panel and again 
by the f u l l  court.

b~77 These f ig u re s do not take space requirements into 
account.
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Based on the National. Center's appe lla te  p ro je c t , i t  i s  
sa fe to conclude tha t the use o f cen tra l research s t a f f  w i l l  
con tr ibu te  to the more e f f i c i e n t  and expeditious d ispatch of 
the co u r t 's  bus iness , whether combined w ith  one or more of 
the other suggested so lu t ion s d iscussed , or by i t s e l f .  Unfort­
una te ly , the workload reductions tha t can be expected from the 
use o f cen tra l s t a f f  cannot be q uan t i f ie d , as can the use of 
panels, w ithout some experience to draw upon. S im i la r ly , u n t i l  
th is  e xp e r ie n t ia l base can be e s ta b lish ed , the optimum s iz e  
o f c jn t r a l  s t a f f  cannot be determined or re la te d  s t a t i s t i c a l l y  
to caseload f ig u re s .  While the court might understandably 
choose to experiment w ith panels because of the estimates of 
workload reduction are to some de ree q u a n i t i f ia b le  ra ther 
than await the r e s u l t s  of the use of cen tra l s t a f f ,  the use o f 
panels cannot be recommended as a de s irab le  so lu t ion .

As a f in a l  note, the so lu t ion s d iscussed in the reoort are 
not mutua lly e x c lu s iv e , and obv iously a la rge  v a r ie ty  of com­
p a t ib le  combinations of so lu t ion s could be considered. (For 
example, i t  would be poss ib le  to increase the s iz e  of the court 
as w e ll as in s t i t u t e  panels, and th is  combination n igh t be 
in s t i t u t e d  e ith e r  w ith or without a cen tra l research s t a f f . )  
However, because of the number of such combinations, and in 
order to keep the report a manageable iz e ,  we have d ea lt  with 
each so lu t ion  in d iv id u a l ly .  The recommendations that fo llow 
do assume that comulnatior.s o f so lu t ion s w i l l  be chosen.
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Recommendations
1. The Supreme Court should not seek to increase the 

s iz e  o f the court.
2. The Court should not e s ta b l i s h  a panel system. How­

ever, i f  the Court chooses to e s ta b l ish  panels, i t  i s  recommended
(a) For ease of adm in is tra tion , f i v e  panels 

should be used ra ther than ten un less the court 
b e lie ve s  i t  i s  important to have a l l  po ss ib le  com- 
b ina tic is o f ju s t ic e s  s i t t i n g  on the panels.

(b) For the reasons d iscussed e a r l ie r  in  the 
report, superior court judges should not be used 
i n i t i a l l y  on the panels except when necessary to 
rep lace a d is q u a l i f ie d  ju s t i c e .  I f  experience demon­
s t ra te s  that the panels are considering a f a i r  
number of cases tha t invo lve no s ig n i f ic a n t  nev; 
statements of law, then superior court judges
might appropria te ly be assigned to panels fo r these 
types of cases.

(c) To insure maximum bene fit in workload 
reductions from the use of pane ls , the Court should 
not implement the system u n t i l  i t  has developed 
standards fo r id e n t i fy in g  cases that should be heard 
by panels and u n t i l  the newly e s tab lish ed  cen tra l 
research posit ion  has developed i t s  screening capa­
b i l i t i e s  .
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(d) The Court, should e s ta b l i s h  procedures fo r 
t ran s fe r r in g  cases from the panels to the f u l l  
court and inc lude theLse in  the p rev iou s ly  adopted 
in te rn a l operating procedures.
3. The Court should not seek to l im i t  the r ig h t  of appeal. 

However, the Court should consider adoption of the fo llow ing :
(a) a ru le  amendment o permit the p a r t ie s  to 

s t ip u la te  to a d isp o s it io n  without opinion, sub jec t 
to the Court1s approval;

(b) a ru le  amendment l im it in g  the r ig h t  to o ra l 
argument in  routine cases (along the l in e s  of the 
procedure fo llowed by the F i r s t  D is t r i c t  Court of 
Appeals of C a l i fo rn ia ) ;

(c) a firm  po licy  of awarding -ubstan tia l attorney 
fees to the p re va i l in g  appellee in a f r iv o lo u s  appeal.
4. The Clerk of the Supreme Court should c a r e fu l ly  monitor 

the work of the newly e s tab lish ed  cen tra l research posit ion and 
attempt to develop a q u an t i f ia b le  measure of the workload 
reductions achieved by tha pos it ion . P re fe rab ly , such a measure 
should be ca lcu la ted  in  a way that the number of cen tra l s t a f f  
po s it ions needed can be d i r e c t ly  re la ted  to caseload.

5. The Court should request the Adm in istra tive D irector 
to begin planning for the establishment of an intermediate 
court of appeals as soon as po ss ib le . Recommendations should 
be prepared fo r the Court's consideration concerning the 
fo llow ing matters:
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(a) The number o f ju s t i c e s  and personal s t a f f  requ ired ;
(b) J u r is d ic t io n  of the intermediate court and the 

supreme court;
(c) Requirements r e la t in g  to the c le r k ' s  o f f i c e  s t a f f ,  

in c lud ing  recommendations fo r conso lidated versus 
separate o f f ic e s ;

(d) F a c i l i t i e s  requirements and a lte rn a t iv e s  fo r 
provid ing necessary space;

(e) T ran s it io na l measures to deal w ith  cases a lready 
f i l e d  in  the supreme court when the intermediate 
court i s  ready to begin operate ; and

Cf) A d e ta i le d  an a ly s is  of the f i s c a l  impact o f the
recommendations and any a l te rn a t iv e  recommendations.
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Louisiana Survey on Number of Appellate Judges
r
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A L A B A M A  

A L A S K A  

A R I Z O N A  

A R K A N S A S  

C A L I F O R N I A  

C O L O R A D O  

C O N N E C T I C U T  

D E L A W A R E  

F L O R I D A  

G E O R G I A  

HAWAII  

I D A H O  

I L L I N O I S

T R I A L  I N T E R M E D I A T E
S T A T E  C O U R T  A P P E A L S  C O U R T

108 80 0
37 00 0
72 120 0
56 00 0

520 560 0
94 100 0
40 40 0
18 40 0

287 250 0
91 90 0
18 00 0
27 00 0

610 340 0

COURT OF TRL JDG PER APP JDG PER APP JDG PER
LAST RESOR'” 100,000 POP 100,000 POP 100 TRL JDG

9 3.0 0.4 15.7
0

5 5.4 1.5 27.8
0

5 3.4 0.8 23.6
0

7 2.7 0.3 12.5
0

7 2.5 0.3 12.1
0

7 3.8 0.6 18.0
0

6 1.3 0.3 25.00
3 3.1 1.2 38.80
7 3.7 0.4 11.10
7 1.9 0.3 17.50
5 2.1 0.6 27.70
5 3.5 0.6 18.50
7 5.4 0.3 6.70



TRIAL INTERMEDIATE COURT OF TRL JDG PER APP JDG PER APP JDGSTATE COURT APPEALS COURT LAST RESORT 100,000 POP 100,000 POP 100 TRL
I N D I A N A 248 9 5 4.6 0.2 5.60 0 0
I O W A 92 5 9 3.1 0.4 15.20 0 0
K A N S A S 131 7 7 5.7 0.6 10.60 0 0
K E N T U C K Y 87 14 7 2.6 0.6 24.10 0 0
L O U I S I A N A 152 30 CIV 7 4.0 0.9 24.30 0 0
M A I N E 14 0 7 1.3 0.6 50.00 0 0
M A R Y L A N D 90 13 7 2.2 0.4 22.20 0 0
M A S S A C H U S E T T S 0 0 0 0.0 0.0 0.00 0 0
M I C H I G A N 512 18 7 5.6 0.2 4.80 0 0
M I N N E S O T A 215 0 9 5.5 0.2 4.10 0 0
M I S S I S S I P P I 65 0 9 2.8 0.3 13! 80 0 C

M I S S O U R I 115 22 7 2.4 0.6 25.20 0 0
M O N T A N A 29 0 5 4.0 0.6 17.20 0 0



NEBRASKA 45 0
0 0

NEVADA 26 0
0 0

NEW HAMPSHIRE 13 0
0 0

NEW JERSEY 271 21
0 0

NEW MEXICO 0 0
0 0

NFW YORK 0 0
0 0

NORTH CAROLINA 55 9
0 0

NORTH DAKOTA 19 00 0
OHIO 184 380 0
OKLAHOMA 143 60 0
OREGON 70 60 0
PENNSYLVANIA 0 0

0 0
PUERTO RICO 187 00 0

T R I A L  I N T E R M E D I A T E
S T AT E C O U R T  A P P E A L S  C O U R T

COURT OF TRL JDG TER APP JDG PER APP JDG PER
LAST RESORT 100,000 POP 100,000 POP 100 TRL JDG

2.9 0.4 15.5

4.7 0.9 19.2

1.6 0.6 38.4

3.6 0.3 10.3

0 . 0  0.0 0 . 0

0 .0 0.0 0.0

1.0 0.3 29.0

2.9 0.7 26.3

1.7 0.4 24.4

5.3 0.6 12.5

7 3.1 0.5 18.5
0

0 0.0 0.0 0.0
0

8 6.3 . 0.2 4.2
0

70
50
50
70
00
00
70
50
70
9 CIV3 CRI



'

1 'Mr,

COURT OF TRL JDG PER LAST RESORT 100,000 POP
5
0

5
0

0
0

5
0

9 CIV 5 CRI
5
0

5
0

7
0

9
0

5
0

0
0

5
0

9
0

1.7 

0.9 

0.0

2.8 

2.2 

2.0

4.0 

2.2

2.9

3.1 

0 .0

4.2

5.9

APP JDG PER 100,000 POP
0.5

0.1

0.0

0.5

0.4

0.4

1.0

0.1

0.6

0.2

0.0

1.4

1.2

APP JDG PER 
100 TRL JDG

29.4 

20.0

0.0

19.6

21.4 

20.8

26.3 

6.5

20.7 

8.7 

0.0

33.3

20.4



A PPENDIX II 

Comparative Data on Workloads
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A L A S K A  SUPREME COURT
J a n u a r y  1, 1 97 6- D e c e m b e r  31, 1976*

APPEALS (Including Sentence Appeals) 
Fending at S tart 241F iled  364Terminated 241**Opinions F iled  123 Other D ispositions 118

m

Petit ions for Review and O rig ina l Proceedings Pending at S tart T7F iled  102Terminated 94**Opinions F iled  25Review Denied 52Other D ispositions 17

***Motions and Pe tit ion s fo r Rehearing lending at S tart Mot Availab leF iled  and Terminated 340

*Source: Clerk of the Alaska Supreme Court
**0pinions f i l e d  include to ta l of 16 per curium opinions and 2 cases disposed of by spec ia l summary order of the Court. The to ta l number opinions f i l e d  in 1976 w 3 133. The to ta l shown here i s  greater because of the separate_Court, of cross-appeals disposed of by — 5affie“opinion as the f i r s t  appeal.

?
o

***Estimated. Excludes approximately 500 routine motions for extension of time, etc .
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H AWAII SUPREME COURT
Ju ly  1, 1 9 7 5 -June 30, 1976*

A P P E A L S
rending at start 218

t Filed 253
\ Terminated 155i Opinions Filed 84

• Withdrawn or dis­ 50
( , continued
i ' Dismissed on Motion 14

• Other 7
t
\1

T5F
1

ORIGINAL PROCEEDINGS
Pending at start 3
Filed 12
Terminated 11

1 Opinion Filed 51
Other 6<

1
IT

I

% MOTIONS/PETITIONS FOR REHEARING
Pending at start 7

1 Filed 37c
1 Terminated 354

Opinion Filed 6
0 Other 348

T 5 5

*Source: Hawaii 1976 Annual Report
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IDAHO SUPREME COURT
J a n u a r y  1, I 97 6- D e c e m b e r  31, 1 976*

APPEALS
Pending at start 312
Filed 295
Terminated

Opinions filed 136 228
(Includes 29 P.C.'s)

Other 92
U S '

ORIGINAL PROCEEDINGS
Fending at start 3
Filed 32
Terminated 20

Opinion filed 4
Other 16

MOTIONS/PETITIONS FOR REH
Pending at start
Filed
Terminated

823
794

Not Available

*Source: Idaho Administrative Director of Courts
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M A I N E  S U PR EM E COURT
J a n u a r y  1, 1 97 6 -D e c e m b e r  31, 1976*

A P P E A L S
Pending at start 
Filed 
Terminated 

Opinion 168

246
262
236

(Includes 11 P.C. 
and 2 "advisory" 
opinions)

Dismissed 68
23F

ORIGINAL PROCEEDINGS 
Not available

MOTIONS/PETITIONS FOR REHEARING 
Not available

*Source: State of Maine, Administrative Office of Courts,
1977 Annual Report.

-60-



N E V / O A  SUPR E ME  COURT
J a n u a r y  1, 1 9 7 6 - D e c e m b e r  31, 1976*

APPEALS
Pending at start 256
Filed - 607
Terminated**

ORIGINAL PROCEEDINGS 
Pending at start 
Filed
Terminated**

(Included in 256 above) 
120

MOTIONS/PETITIONS FOR REHEARING
Pending at start (Included in 256 above)
Filed 59
Terminated**

TOTAL DISPOSITIONS 803
By order ot court 535
By opinion 252
Consolidated cases 16

J U T

*Source: Statistics provided by Nevaua Supreme Court

**The number of each type of proceedings terminated was not 
broken cut from total dispositions.
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N E W  H A M P S H I R E  SUPREME COURT
J u l y  11, 19 7 4-June 30, 1975*

APPEALSPending a t s ta r t Not Available Not Availab le 205
F iledTerminated by opinionIncludes 38 P.C.15 Memorandum 15 "Opinions of Just ices"

ORIGINAL PROCEEDINGS Not Availab le

MOTIONS/PETITIONS FOR REH. 
Not A v a i l a b l e

*Source: 17 New Hampshire Bar Journal 3 (1976)

-62-



N O R T H  D A K O T A  SUPREME C OURT
J a n u a r y  1, 1 97 5 -D e c e m b e r  31, 1975*

A P P E A L S
Pending at start 0

128
128

Filed
Terminated

Opinion
Dismissed
Other

93
10
25

T I F

ORIGINAL PROCEEDINGS
(Original Proceedings are included in the appeals.)

MOTIONS/PETITIONS FOR REHEARING 
(Includes only Petitions for Rehearing)
Pending at start 0
Filed 20
Terminated 20
(Denied apparently 20
without opinion)

*Source: National Center for State Courts--Williamsburg
Project.

-63-



V E R M O N T  S U P RE ME  C OURT
J a n u a r y  1, 1 9 7 6 - D e c e m b e r  31, 1976*

APPEALS
Pending at start 2S6
Filed 351
Terminated 346

Opinion 141
(Includes 21 P.C.)

Withdrawn or Dis- 112
continued 

Dismissed on motion 93
Other -346

ORIGINAL PROCEEDINGS
Pending at start 1
Filed 15
Terminated 14

Opinion 3
(Includes 2 P.C.)

Withdrawn 1
Dismissed by Court 10

T Z

MOTIONS/PETITIONS FOR REHEARING**
Pending at start 3
Filed 12
Te r m i n a t e d  15

*Source: "Judicial Statistics, State of Ver mont,"
Office of the Court Admi ni s t r a t o r  1976.

**Includes Petitions for R e h e aring onlv.
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WYOMING SUPREME COURT January 1, 1976-December 31, 1976*

( A P P E A L S?er.ding at s ta r t  Not Availab leF i le d  138I Terminated 116By Opinion 75Dismissed 34Other 7
m

O R I G INAL PRO CEE D I N G S  
Not A v a i l a b l e

M O T I O N S / P E T I T I O N S  FOR REHEARING 
Not Avail a b l e

/

i

I
I

*Source: N ational Center for State Courts - Willia m s b u r g
P r o j e c t .
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A P P E N D I X  III

Recruitment 3ulletin for Staff Attorney Position
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A L A S K A  C O U R T  S Y S T E M

A N  E Q U A L  O P P O R T U N I T Y  E M P L O Y E R

R E C R U I T M E N T  B U L L E T I N

JOB TITLE • SALARY LOCATION

SUPREME COURT $2,296./mo. to start JUNEAU
STAFF ATTORNEY (Range 20/22*)

Job Duties:

Under the general direction of the Clerk of the Supreme Court performs legal research 

related to cases and other matters filed in Supreme Court. Reviews all apoeals which 

have been fully triefed. Recommends consolidation for argument of appeals which 
involve similar legal issues. Proposes possible disposition of routine cases.

Reviews Petitions for Review, requiring extensive legal research and preparation of 

memoranda recommending appropriate disposition. Reviews, researches and makes pre­

liminary analysis of complex motions presented to the court. Reviews and researches 
the briefs and records in sentence appeals and prepares memoranda for the Court 

concerning possiole disposition. Assists Clerk of Court in scheduling expedited, 

comDlicated appeals before the Supreme Court. Works with the Clerk of Court in the 
preparation of comolicated records on appeal. Develops appropriate systems for 
efficiently accomplishing the duties of the position.

Minimum R e t i r e m e n t s :

Graauation frcm an accredited law school and either membership in a state bar or 
current active pursuit of memcership. Previous legal experience would be valuaDle.

* This position is flexibly-staffed, salary range 20/22. The successful applicant 
will be hired at salary range 20. After six months of successful job performance 

and acmission tb the Alaska Bar Association the employee may be promoted to a salary 
range 22.

S e l e c t i o n  P r o c e s s :

Applicants must meet tne minimum requirements as stated above. Tne most qualified 
aoplicants will be invited to a personal interview.

How to A o o l y :

Applicants snould submit an Alaska Court System application to tne Personnel Office 

at 2C3 "K" Street, Anchorage, Alaska 39501. Apolications may also oe submitted to 
the Personnel Clerk, Room 241 at tne Juneau court building. Applications must be 
filec no later than July 5. 1977.

APPLICATIONS FRCM MINORITIES ARE ENCOURAGED
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A P P E N D I X  IV

Summaries of Articles

i

i
(
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APPELLATE COURT REFORM 
45 Mississippi L a w  Journal 121 (1974)

The function of the highest court of any state is to fold:

To correct errors made in the determination of the rights of the 

litigants and, more importantly, to determine the standards by 

which persons within the jurisdiction are to conduct their 

affairs. Where such a court is delayed in the performance of 

these two duties, the ends of justice are not served. Increases 

in the workload of a highest court of a jurisdiction either 

reduce the amount of time which may be spent on a case or increase 

the time required to dispose of all cases before the court. An 

increase in appellate workload ultimately causes delay which is 

regarded by most judicial reformers as inherently evil.

The workload of nearly every high court has substantially 

increased and 3hows no signs of subsiding. Two methods of 

reducing the workload and congestion of appellate courts are:

(1) Those which increase the efficiency of the court and (2) 

those which reduce the amount of work required of the judges of 

the highest court.

I. INCREASE IN EFFICIENCY

Efficiency of the court can be dramatically improved by the 

use of a professional court administrator. This is a generally 

accepted technique and is utilised by the majority of all of the 

states. Another method is for the highest court to exercise its



rulemaking power in order to increase the efficiency of judicial 

operation. Controlling oral arguments and the expeditious use 

of law clerks are also means of increasing the efficiency of the 

high court. Other methods are the reduction in the size of 

records and briefs and use of merit selection in judges.

II. REDUCTION IN THE WORKLOAD PER JUSTICE 

Another solution to case overload problems is to reduce the 

number of cases handled by each justice. This can be accom­

plished by: (1) Increasing the number of justices on the court;

(2) hearing cases in panels; (3) using court commissioners;

(4) taking legislative action to reduce the number of cases 

eligible for appeal. All of the above methods have numerous 

disadvantages but with modifications can be used in certain cir­

cumstances .

III. CREATION OF A PERMANENT LOWER APPELLATE COURT 

The most permanent and effective way of reducing the w o r k­

load of a highest level of a state court system is the creation 

of a lower appellate court. As of 1971, at least 23 states had 

a lower appellate level in their court system. This method of 

workload reduction is greatly favored by both judges and commen­

tators. The benefits of introduction of a lower appellate court 

into a court system are: (1) The lower appellate court can

reduce the workload of the highest appell ite court thus allowing 

an improved work product; (2) it allows a division of the workload
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between the lower and h ighest appella te court keeping both 
from being overworked; (3) i t  allows the t ra d i t io n a l American 
concept of the r ig h t to one appeal in  every case to be reta ined; 
and (4) in  some cases allows the appella te court to accommodate 
more l i t i g a n t s .  Objectionable ch a ra c te r is t ic s  to the creation 
of an intermediate appella te court are: (1) Increased expense
to the taxpayer for add it iona l courts; (2) instances of double 
appeals causing increased delay and expense to the l i t i g a n t s  and
(3) the creation of add it iona l work fo r the highest le v e l in 
s e t t l in g  disputes over o r ig in a l appellate ju r is d ic t io n .

CONCLUSI ONS A N D  R E C O M M E N D A T I O N  

Many of the measu r e s  w h i c h  w e r e  d i s c ussed to r e lieve court 

c o n g e s t i o n  have been i m p l e m e n t e d  and are helpful, h o w e v e r  they 

have not p r o v e n  to be solutions but m e r e l y  forestall the burden 

under w h i c h  the courts labor. T h e  e s t a blishmen t of a lower 

a p p e llate  court could g r e a t l y  r e li eve the congestion in the 

appellate system.



CONSTITUTIONAL REVISION AND APPELLATE COURT DECONGESTANTS 
(Shirley M. Hufstedler 44 Washington Law Review 577 (1969)

The most venerable criticism of the courts is delay. Delay 

is the offspring of court congestion caused by surging urban 

population growth, by inadequate court systems, by cumbersome 

and archaic judicial and administration procedures, and by the 

rising expectation of all of our people about the availability 

and quality of justice.

Successful judicial reformation comes in two packages, c o n­

stitutional revision and implementing legislation. A judicial 

article should include no more than is absolutely necessary to 

create the essential structure of the judicial system. All 

details should be filled in by statutes and rules which are 

more easily changed when the need arises.

Individuals studying state judicial articles have generally 

devoted their attention to three major topics: (1) The structure

of the judicial system; (2) selection, tenure and removal of 

judges; and (3) court administration. The structure of the 

judicial system considers such questions as whether there should 

be oue trial court or two, should there be a single appellate 

court or should there be a court of last resort and an intermediate 

appellate court. Plans for the selection, tenure and removal 

of judges are generally divided into two categories: (1) Those

in which a panel of nominees is initially selected by a comm­

ission, from whose number the governor must appo.at and (2) those



in w h i c h  the n o m i n e e s  are s e l e c t e d  b y  the g o v ern or who t h e r e­

after submits their n a m e  to a council w h i c h  has a veto power. 

T e n u r e  of judges v a r i e s  f r o m  lifeti me appointments, to short 

term, partisan, terms o f  office. The c r e atio n a nd m a i n t e n a n c e  

cf an a d e q u a t e  and eff icient s yste m of court a d m i n istration is 

essential for the ef fective a d m i n i s t r a t i o n  o f  justice. Not 

only should the c o u  ts be subject to the same mana ge m e n t  

standards as industry, but judges should not have to spend 

their time on n o n - j u d i c i a l  duties.

A P P E LLATE C O U R T  DECONGESTA NTS

T he capacity of an ap pellate court to handle its caseload 

depends up on the n u m b e r  of cases dcikete d in a given year, the 

n u m b e r  o f  j udicial hours w h i c h  must be d e voted to each case, 

and the n u m b e r  of j u d i c i a l  hours available during the year. 

Reducing a b a c k l o g  and thus reducing  court congestion requires 

treatment of the following: (1) The size of the docket, (2)

the j udicial time expended per case, and (3) the judi cial time 

available.

Dockets can La r e d u c e d  d i r ectly by cutting off or limiting 

the right to appeal and indirectly, by c r e ating a series of 

pr o c e d u r a l  impediments to d is courage appeals. However, as 

appellate courts exist to formulate p olicy and precedent, to 

assure u n i f o r m i t y  in the adir ration of justice, and to 

provide executive direct.on  a. .* assistance to trial courts, such 

is not an adequate solution.



No one has suggested that judges reduce their backlog of 

cases by giving less than an adequate time to each case. A l­

though efficient time saving techniques should be employed by 

appellate court judges, they still must have adequate time to 

ponder and consider each case.

One solution somes states have used in order to reduce 

the backlog of cases is to divide the court in two departments 

or divisions consisting of three or more judges. However, 

divisional sitting only modestly increases the productive 

capacity of a court and may create more administrative problems 

which ultimately eliminate any advantage to the divisional 

sittings.

Another way to alleviate appellate court congestion is to 

increase the number of appellate judges. However, this has 

practical application only within very narrow limits. Whatever 

additional work can be done by the extra judges is dissipated 

by the increased consultation times, by the difficulties in­

herent in drafting opinions to accommodate multiple points of 

view, and by the administrative problems involved in increased 

personnel.

The most practical solution presently available to rlecon- 

gest a supreme court is to create a new tier of appellate courts 

to undertake the caseload. As of 1969 there were 21 states 

with intermediate appellate courts.
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T h e  j u r i s d i c t i o n  o f  the supreme court and the i n term ediate 

courts of appeal is u s u a l l y  estab l i s h e d  b y  provisions of the 

ju d i c i a l  a r t i cle of the state constitution. C e r t a i n  t hre shhold 

questions n e e d  to b e  d e t e r m i n e d  such as w h e t h e r  the appellate 

courts shall have any o r i g i n a l  jurisdiction, and w h e t h e r  there 

is an appeal to the supreme court from the appe llate court as a 

m a t t e r  of right.

The m o d e m  trend in struct uring a t-wo-tiered appellate 

s y s t e m  is to eliminate all direct appeals as a m a t t e r  of right 

to the supreme court except in cases w h e r e  the death p e n a l t y  or 

life imprisonment has b e e n  imposed. Critics of the deve lopment 

of  the two-tiered system have often raised the specter of the 

w a s t e  of judici al r e s ource b y  creating the pot ential of doubl e 

appeals. However, if the supreme court judicious ly exercises 

its power to order transfer of causes to the supreme court, and 

if there is no appeal fr om the intermediate appeal as a m a t t e r  

of right, that p r obl em is eliminated. Additionally, double 

appeals are by no means n e c e s s a r i l y  w a s tef ul and it is often 

thought that the double appeal actually presents a b e t t e r  o p p o r t­

unity for a true con sid e r a t i o n  of the issues involved in the 

c a s e .

A  final consideratio n is the composition and structure of 

the intermediate appellate court. There are two general types: 

(1) Those in w hich there is more than one intermediate appellate 

court, each of w h i c h  occupies it3 exclusive geographical 

territory and (2) those in w h i c h  there is a single state-wide



appellate court. The most desirable organization is a single 

intermediate appellate court with state-wide jurisdiction. This 

not only can be more efficiently administered, but eliminates 

the problems of lack of uniformity within the divisions of the 

appellate court.

THE ROLE OF AN INTERMEDIATE APPELLATE COURT

(James D. Hopkins)
41 Brooklyn Law Review 459 (1975)

Intermediate appellate courts are initially the products 

of increased judicial business. A l t h o u g h  there are various 

alternatives available to r e lie ve the congested ap pellate court 

Cc-lendar such as di viding the court into panels, use of 

commissioners, reducing jurisdiction, and reducing the right of 

appeal, the m e t h o d  w h i c h  has been most often employed and most 

e ffectively  used is the two-tier s y s t e m  of appellate courts.

The advantage of the two-tiered system of appellate courts 

is that it permits an integrated procedure with supervision of 

the process placed in the highest appellate court. The 

assistance to the highest court from the appellate court assumes 

two forms: (1) It reduces the sheer number of appeals and (2)
t

it releases the highest court to address it3elf solely to d e t e r m i­

nat i o n  of questions of law w i t h  a particular view toward the 

development of the law as a whole.
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Intermediate appellate courts have f u l f i l l e d  th e ir  i n i t i a l  
ro le  of re l ie v in g  supreme court congestion and freeing the 
highest court to exercise i t s  primary rulemaking and decision 
making function. However, as the f u l l  flow of l i t i g a t io n  
s h i f t s  to and converges upon the intermediate appellate court, 
that court in turn has assumed an add it iona l ro le , o f: A s s is t ­
ing the highest court in i t s  u ltimate determination by rendering 
thorough expositions of the re la t iv e  merits of a lte rna t ive  
so lu tions to novel or controvers ia l questions of law; and, to 
function as the court of la s t  re so rt for the majority of cases.
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APPENDIX V

Nevada Legislation Creating an Intermediate Appellate Court

i

I
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NEVADA
Assembly Jo in t Resolution No. 2—/Tsemblymen Barengo, Mann, Hickey, Wagner and Schofield

FILE NUMBER..........
ASSEMBLY JOINT RESOLUTION--Proposing to amend the Nevada constitu t ion  to create an intermediate appellate court.

Resolved by the Assembly and Senate of the State of Nevada, 
jo in t ly ,  That a new section be added to a r t i c le  6 and sections 1, 
4, 7, 11, 15, 20 and 21 of a r t i c le  6, section 3 of a r t i c le  7, and 
section 22 of a r t i c le  17 of the constitu t ion  of the State of 
Nevada be amended to read re spec t ive ly  as fo l low s :

1. The court of appeals consist of three judges or such greater number as the le g is la tu re  may provide by law. I f  the number of judges i s  so enlarged, the supreme court sh a l l provide by ru le  for the assignment of each appeal to a panel of three judges for decision .
2. Except as otherwise provided in th is  subsection, the judges of the court of appeals sh a l l be e lected by the q u a l i f ie d  e lecto rs of the s ta te , at the general e le c t ion , for terms of 6 years beginning on the 1st Monday of January next a f te r  the e lec tion . The terms of the f i r s t  three judges e lected are 2 years, 4 years and6 years re spec t ive ly , which sh a l l be separately spec if ied  for th e ir  e lec t ion , and in any increase or reduction of the number of judges , the le g is la tu re  sh a l l provide i n i t i a l  terms of 6 or fewer years such that one-third oZ tfca to ta l number of judges, as nearly as may be, i s  e lected every 2 years.
3. The judges of the court of appeals sh a l l e?acta ch ief judge from among the ir number. The t^rm of o f f ic e  or the ch ief judge is  2 years , beginning on the 1st Monday of January of each odd-numbered year. A ch ie f judge may succeed himself.



The le g is la tu re  may provide by law, or may authorize the supreme court to provide by ru le , fo r the assignment of one or more judges of the court of appeals to devote a part of th e ir  time to serv ice as supplemental d i s t r i c t  judges where needed.
Section 1. The J u d ic ia l power of th is  State [ s h a l l  be] i s  vested in a court system, comprising a Supreme Court, a Court of Appeals, D is t r ic t  Courts, and Ju st ice s of the Peace. The Leg is la ture may a lso e s ta b lish , as part of the system, Courts for municipal purposes only in incorporated c i t ie s  and towns.
Section 4. The supreme court [ s h a l l ]  and the court of appeals have appellate ju r is d ic t io n  in a l l  [cases in equity; a lso in a l l  cases at law in which is  involved the t i t l e ,  or the r igh t of possession to, or the possession of, re a l esta te or mining claims, or the le g a l i t y  of any tax, impost, assessment, t o l l  or municipal f in e , or in which the demand (exclusive of in te res t)  or the value of the property in controversy, exceeds three hundred d o l la r s ; a lso in a l l  other c i v i l  cases not included in the general subdiv is ions of law and eq u ity , ]  c i v i l  cases arisinjg-in d i s t r i c t  courts, and also on questions or law alone in a l l  crim ina l cases in which the offense charged is  w ith in the o r ig in a l ju r is d ic t io n  of the d i s t r i c t  courts. [The court sh a l l ]  The le g is la tu re  sh a l l apportion th is  ju r is d ic t io n  between them by law, and sh a l l provide for the review by the supreme court, where appropriate, of appeals decided by the court of appeals. These courts also have power to issue w r its  of mandamus, c e r t io ra r i ,  proh ib ition , quo warranto, and habeas corpus and also a l l  w r its  necessary or proper to the complete exercise of [ i t s ]  th e ir  appellate ju r is d ic t io n . Each of the ju s t ic e s  [ s h a l l  have] and judges has power to issue w r its  of habeas corpus to any part of the s ta te , upon pe t it ion  by, or on behalf o f, any person held an actua l custody, and may make such w rits  returnable [ . ]  before himself or the [supreme] court, or before any d i s t r i c t  court in the sta te  or before any judge of [s a id ] those courts.
In case of the d i s a b i l i t y  or d is q u a l i f ic a t io n , for any cause, of [the ch ief ju s t ic e  or one of the associate ] one or more ju s t ic e s  of the supreme court [ ,  or any two of then,] or Judges of the court of appeals



the governor [ i s  authorized and empowered to j may designate any d i s t r i c t  judge or judges to s i t  in the place or places of such d is q u a l i f ie d  or d isab led ju s t i c e ,  [o r ] ju s t ic e s ,  judge or judges, and [s a id ] the d i s t r i c t  judge or judges so designated [ s h a l l ]  are e n t i t le d  to receive th e ir  ac tua l expense' of t ra v e l and otherwise while s i t t in g  in [s a id ] the supreme c o u r t [ . ]  or court o f appeals; or the governor may designate any judge of the court of appeals to s i t  in the place of any d isab led or d is q u a l i f ie d  ju s t ic e  of the supreme court.
Section 7. The times of holding the Supreme Court and D is t r ic t  Courts sh a l l be as f ixed  by law. The terms of the Supreme Court sh a l l be held at the seat of Government unless the Leg is la ture otherwise provides by law, except that the Supreme Court may hear o ra l argument at other places in the s ta te . The terms of the Court of Appeals sh a l l be held where provided by law. The terms of the D is t r ic t  Courts sh a l l be held a t the County seats of th e ir  respective coun tr ie s ; Provided, that in case any county sh a l l be hereafter d iv ided into two or more d i s t r i c t s ,  the Leg is la ture may by law, designate the places of holding Courts in such D is t r ic t s .
Section 11. The ju s t ic e s  of the supreme court, the judges of the court of appeals and the d i s t r i c t  judges ( sha ll be] are in e l ig ib le  to any o f f ic e , other than a ju d i c i a l  o f f ic e ,  during the term for which they [ s h a l l ]  have been elected or appointed; and a l l  e lections or appointments of any such judges by the people, le g i s ­la tu re , or otherwise, during [sa id ] that period, to any o f f ic e  other than ju d ic i a l ,  [ s h a l l  be] are void.
[Sec:] Section 15. The Justices of the Supreme Court, the Judges of the Court of Appeals and D is t r ic t  Judges [ s h a l l  each] are each e n t it le d  to receive for th e ir serv ices a compensation to be fixed by law and paid in the manner provided by law, which sh a l l not be increased or diminished during the term for which they [ s h a l l ]  have been e lected , unless a Vacancy occurs, in tfhich case the successor of the former incumbent [ s h a l l1 i s  en t i t le d  to receive only such sa la ry  as may be provided by law at the time of h is e lec tion  or appointment; and provision s l 'a l l  be made by law for se tt ing  apart from each year's revenue a su f f ic ie n t  amount of Money, to pay such compensation.



Section 20. 1. When a vacancy occtirs before the
expiration of any term of office in the supreme 
court or the court of appeals or among the district 
judges, the governor shall appoint a justice or 
judge from among three nominees selected for such 
individual vacancy by the commission or judicial 
selection.

2. The term of office of any justice or judge so 
appointed expires on the first Monday of January 
following the next general election.

3. Each nomination for the supreme court or the 
court of appeals shall be made by the permanent 
commission, composed of:

(a) The chief justice or an associate justice 
designated by him;
(b) Three members of the State Bar of Nevada, 
a public corporation created by statute, 
appointed by its board of go v e r n o r s ; and
(c) Three p e r s o n s , not members of the legal 
profession, appointed by the governor.

4. Each nomination for the district court shall be 
made by a temporary commission composed of:

(a) The permanent commission;
(b) A  member of the State Bar of Nevada 
resident in the judicial district in which 
Che vacancy o c c u r s , appointed by the board 
of governors of the State Bar of Nevada; and
(c) A  resident of such Judicial district, not 
a member of the legal profession, appointed 
by the governor,

5. If at any time the State Bar of Nevada ceases to 
exist as a public corporation or ceases to include 
all attorneys admitted to practice before the courts 
of this state, the legislature shall provide by law, 
or if it fails to do so the court shall provide by 
rule, for the appointment of attorneys at law to 
the petitions designated in this section to be 
occupied by members of the State Bar of Nevada.

6. The term of office of each appointive member of 
the permanent commission, except the first members, 
is 4 years. Each appointing authority shall



appoint one of the members first appointed for a 
term of 2 years. If a vacancy occurs, the appointing 
authority shall fill the vacancy for the unexpired 
term. The additional members of a temporary 
commission shall be appointed when a vacancy occtirs, 
and their terms shall expire when the nominations 
for such vacancy have been transmitted to the governor.

7. An appointing authority shall not appoint to the 
permanent commission more than:

(a) One resident of any county.
(b) Two members of the same political party.

No member of the permanent commission may be a 
member of a commission on judicial discipline.

8. After the expiration of 30 days from the
date on which the commission on judicial selection 
has delivered to him its list of nominees for any 
vacancy, if the governor has not made the appoint­
ment required by this section, he shall make no other 
appointment to any public office until he has 
appointed a justice or judge from the list submitted. 
[If a commission on judicial selection is established 
by another section of this constitution to nominate 
persons to fill vacancies on the supreme court, such 
commission shall serve as the permanent commission 
established by subsection 3 of this section.]

Section 21. 1. A  Justice of the supreme court, a
judge of the court of appeals or a district jud$e 
may, in addition to Che provision of article 7 ror 
impeachment, be censured, retired or removed by the 
commission on judicial discipline. A justice or 
judge may appeal from the action of the commission 
to the supreme court, whicn may reverse such action 
or take any alternative action provided in this 
subsection.

2. The commission is composed of:

(a) Two justices or judges appointed by the 
supreme c o u r t ;
(b; Twc members of the State Bar of Nevada, 
a public corporation created by statute, 
appointed by its board of governors; and
(c) Three persons, not members of the legal 
profession, appointed by the governor.
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T h e  c o m m i s s i o n  shall elect a chairm an from  among its 
three lay members.

3. If at any time the State Bar of N e v a d a  ceases to 
exist as a p u b l i c  c o r p o r a t i o n  or ceases to include all 
a ttorneys a d m i t t e d  to p r a c t i c e  b e f o r e  the courts of 
this state, the legis l a t u r e  shall p r ovide b y  law, or 
if it fails to do so the court shall p r ov ide b y  rule, 
for the a p pointment  of attorneys at law to the positions 
design ated in this section to be o c c u p i e d  b y  m e mb ers
o f  the State Bar of Nevada.

4. The term of o ffi ce of each appointive m e m b e r  of the 
commission, except the first members, is 4 years. Each 
a ppoi nting a u t h o r i t y  shall appoint one of the members 
first a p p o i n t e d  for a term of 2 years. If a v a c a n c y  
o c c u r s , the a ppointing a u t h or ity shall fill the v a c a n c y  
for the u n e x p i r e d  term. A n  appointing autho rity shall 
not appoint m o r e  than one resident of any county. The 
g o v ernor shall n o t  appoint m o r e  than two m e m b e r s  of the 
same p o l i t i c a l  party. No m e m b e r  m a y  be a m e m b e r  of a 
commis s i o n  on j u d i c i a l  selection.

5. The supreme court shall m a k e  a p propriate  rules for:

(a) The  c o n f i d e n t i a l i t y  of all proceedings 
before the commission, except a d e c is ion to 
censure, retire or remove  a justice or judge.
(b) T h e  grounds of cersure.
(c) T h e  c o nduct of investigations and hearings.

6. No j u stice o r  judge m a y  by virtue of this 
section be:

va) R e m o v e d  except for w i l l f u l  m i s c o n­
duct, w i l l f u l  or p ersistent  failure to 
p e r f o r m  the duties of his office or 
habitual intemperance; or
(b) R e t i r e d  except for a d v anced age w h i c h  
interferes w i t h  the proper performance 
of his judicial duties and w h i c h  is likely 
to be permanent in nature.

7. Any p e r s o n  m a y  bring to the attention of the 
commis sion any m a t t e r  relating to the fitness of 
a justice or judge. The commi s s i o n  shall, after 
p r eliminar y investigation, dismiss the n a t t e r  or 
order a hearing to be held before it. If a hearing



is ordered, a statement of the m a t t e r  shall be 
served u p o n  the j u s t i c e  or judge against w h o m  the 
pr o c e e d i n g  is brought. T h e  commission in its
discretion m a y  suspend a j u s tice or Judge from  the
exercise of h i s  o f f i c e  p e nding the determinati on of 
the p roceeding s b e f o r e  the commission. A n y  justice 
or judge w h o s e  r e moval is sought is liable to
indictment a n d  p u n i s h m e n t  according to law. A  justice
or judge r e t i r e d  for disa bility in accordance w i t h  
this section is e n t itled thereafter to receive such 
c o mpe nsation as the legislature m a y  provide.

8. If a p r o c e e d i n g  is brought against a justice of 
the supreme court, n o  j u stic e m a y  sit on the commissio n 
for that proceeding. If a proceedi ng is brought 
against a judge of the court of appeals, no judge
of that court m a y  sit on the crmmission for that 
proceeding. If a p r o c e e d i n g  is broug ht against a 
district judge, no j u d g e  from the same ju dicial district 
m a y  sit on the commission for that proceeding. If an 
appeal is taken from an action of the commission to 
the supreme court, any justice w h o  sat on the commis s i o n  
for that p r o c e e d i n g  is disqualified  from p a r ticipat ing 
in the c o n s i d e r a t i o n  or decision oi: the appeal. When 
any m e m b e r  of the commission is d i squalifie d by this 
subsection, the supreme court shall appoint a substitu te 
from among the eligible judges.

9. The c ommis s i o n  may:

(a) D e s i gnate for each hearing an attorney 
or attorneys at law to act as counsel to 
conduct the proceeding;
(b) Summon witne s s e s  to appear and testify 
under oath  and compel the production of 
b o o k s , p a p e r s , documents and r e c o r d s ;
(c) Grant immunity from p rosec ution or 
punishme nt w h e n  the commission deems it 
n e c e s s a r y  and proper in order tc compel 
the giving of testimony under oath and 
the produ ction of b o o k s , p a p e r s , d o c u m e n t  
and r e c o r d s ; and
(d) Exerc i s e  such further powers as the 
legislature m a y  from time to time confer 
upon it.

[Sec:] Section 3. For any reasonable cause to be entered  
on the journals of each House, w h i c h  m a y  [,] or m a y  not 
be sufficient grounds for impeachment, the [Chief

-84 -



Justice and Associate] Justices of the Supreme Court, 
Judges of the Court of Appeals and Judges of the District 
Courts shall be removed trom Office on the vote of two 
thirds of the Members elected to each branch of the 
Legislature, and the Justice or Judge complained 
of [, ] shall be served w i t h  a copy of the 
complaint against him [,] and shall have an 
opportunity of being heard in person or by counsel 
in his defense, Provided, that no member of either 
branch of the Legislature shall be eligible to fill 
the vacancy occasioned by such removal.

[Sec:] Section 22. In case the office of any Justice 
of the Supreme C o u r t , Judge of the Court of A p p e a l s , 
District Judge or other State officer [shall become] 
becomes vacant before the expiration of the regular 
term for which he was elected, the vacancy may be 
filled by appointment by the Governor until it-[shall 
be] is supplied at the next general election, when 
it shall be filled by election for the residue of the 
unexpired term.

and be it further

Resolved, That the secretary of state shall assign a 
number to the n e w  section added to article 6 according 
to the number of section contained in that article 
when the addition of the n e w  section becomes effective.
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M E M O R A N D U M J a n u a r y  3/ 1979

TO: C h i e f  J u s t i c e  R a b i n o w i t z
J u s t i c e  C o n n o r  
J u s t i c e  B o o c h e v e r  
J u s t i c e  Burke 
J u s t i c e  M a t t h e w s  
J u s t i c e  D i m o n d  
A r t h u r  H. Snowden, II 
S u s a n  B u r k e * "
C o n n i e  S t a s k a  
J i m  B a b b  
M e r l e  M a r t i n  
C a r o l i n e  H u dnall

SUBJECT: D e c e m b e r  1978 S t a t i s t i c s

A t t a c h e d  are  p r e l i m i n a r y  s t a t i s t i c a l  t a bl es for 
the m o n t h  of December, 1978.

In a f e w  weeks, this o f f i c e  w i l l  issue a m o r e
d e t a i l e d  a n n u a l  s t a t i s t i c a l  r e p o r t  c o n t a i n i n q  i n f o r m a t i o n  
for the full y e a r  1978, i n c l u d i n g  a v e r a g e  times that v a r i o u s  
c l a s s e s  of cases are pe nding, and m a k i n g  c o m p a r i s o n s  to 
p r i o r  years.

S o m e  p r e l i m i n a r y  i n f o r m a t i o n  r e v e a l e d  by this
report: d u r i n g  1978, there w e r e  630 cases f i l e d  or r e i n­
stated, u p  from 613 in 1977. H o w ever, the n u m b e r  of a p p e a l s  
d e c l i n e d  from 470 to 447, the n u m b e r  of p e t i t i o n s  and o r i g i n a l  
a p p l i c a t i o n s  i n c r e a s e d  f r o m  143 to 183. D u r i n g  1978, the 
c o u r t  d i s p o s e d  of 560 cases, i n c l u d i n g  302 on the merits.
T h e  c o m p a r a b l e  f i g u r e s  for 1977 are 450 and 231. A t  the e n d  
of 1978 t h e r e  w e r e  624 c a s e s  pending, an a l l - t i m e  high, and 
a 12.61 i n c r e a s e  o v e r  the 554 c a s e s  p e n d i n g  on t h e  d o c k e t  
o n e  y e a r  ago.

D u r i n g  D ecember, o n l y  24 c a s e s  w e r e  closed,  in
e l u d i n g  o n l y  11 o n  the merits. T h e s e  are the s m a l l e s t  
n u m b e r s  for a n y  m o n t h  in m o r e  than two years. T h e  129 c a s e s  
u n d e r  s u b m i s s i o n  and a w a i t i n g  a d r a f t  o p i n i o n  a p p e a r s  to be 
the l a r g e s t  n u m b e r  evei. .

FROM: R o b e r t  D. Bacon, Clerk
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T A B L L  I 

A L A S K A  S U P R E M E  C O U R T  

1978 S T A T I S T I C A L  S U M M A R Y

C a s e s  F i l e d  or Reinstat ed, 1978 630

D i s p o s i t i o n s  on M e r i t s  to Dec. 31, 1978

By O p i n i o n  a n d  M a n d a t e  248*
By M e m o r a n d u m  O p i n i o n  & J u d g m e n t  14
By S u m m a r y  O r d e r  40

T o t a l  D i s p o s i t i o n s  on M e r i t s  302

Ot h e r  D i s p o s i t i o n s  to Dec. 31, 1978

D i s m i s s a l s  159
P e t i t i o n  or A p p l i c a t i o n  D e n i e d  9 9

T o t a l  O t h e r  D i s p o s i t i o n s  258

C a - e s  P e n d i n g  Dec. 31, 1978 624

R e a s o n s  for C a s e s  Pending

A w a i t i n g  R e c o r d  125
A w a i t i n g  B r i e f s  179
A w a i t i n g  H e a r i n g  or S u b m i s s i o n  54^
S u b m i t t e d / A w a i t i n g  D r a f t  O p i n i o n  12{T\
S u b m i t t e d / D r a f t  O p i n i o n  C i r c u l a t i n g  79 1
A w a i t i n g  D e c i s i o n  on G r a n t i n g  P e t i t i o n  for R e v i e w  I 7 J  
A w a i t i n g  M a n d a t e  or D e c i s i o n  on R e h e a r i n g  19
S t a y e d  or R e m a n d e d  22

T o t a l  P e n d i n g  Dec. 31, 1978 624

Total Cases Pending: December 31, 1977 554

1 237 o p i n i o n s  have b e e 1 p u b l i s h e d  to date. T h e  l u m b e r s  
d i f f e r  b e c a u s e  in c o n s o l i d a t e d  cases a n d  c r o s s - a ^ n e a l s ,  
m o r e  than o n e  case is o f t e n  d i s p o s e d  of in a s ingle 
opinion. Moreover, opinion:, p u b l i s h e d  late in D e c e m c e r  
of o n e  year d o  not p r o d u c e  c a s e  d i s p o s i t i o n s  until the 
f o l l o w i n g  year.

2 Of these cases, e ight  w e r e  pending w i t h  the C e n t r a l  btaff.



T A B L E  I

A L A S K A  SUPREME COURT CASE F I L INGS 1970--1977

1970 1971 1972 1973 1974 . 1975

Regular Appeals and
Sentence Appeals Filed 172 197 188 195 208 249

Petitions for Rev i e w  Filed 33 12 45 49 60 01

Original A p plications Filed 12 __ 6 16 11 22 __ 7

Total Filings 217 215 249 255 290 337

I N C R E A S E S

I n c r e a s e

all

C a t e g o r i e s

1970-71
1971-72
1972-73
1973-74
1974-75
1975-76
1976-77

N U M E R I C A L

-2 
+ 34 
+ 6 

+35 
+ 47 

+129 
+147

P E R C E N T A G E

16%
2%

14%
16%
30%
32%

I n c r e a s e
A p p e a l s

and
S e n t e n c e
A p p e a l s

1973-74
1974-75
1975-76
1976-77

+13
+41

+115
+106

v 7% 
20% 
46% 
29%



% Increase

TABLE II

ALASKA SUPREME COURT CASE FILINGS 1975-1977

Appeals

1975 1976 1977 1975-1977

Civil 151 214 251

Criminal & Juvenile 76 119 156

Sentence 22 31 63

Total Appeals 249 364 470 90%

Petitions for Review 01 06 126

Original Applications __ 7 16 17

To t a l  Filings 337 466 613* 73%

*Case filings for 1977 include 22 reinstated cases.

%Increasc
1976-1977

291

32%


