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d e n t  a n d  e n t it le d  t o  lo ss  o f  s u p p o r t .  I t  w as t h e  d e c is io n  
o f  t h e  B o a rd  t o  aw a rd  th e  c la im a n t  f o r  lo ss  o f  s u p p o r t  
u n d e r  S e c t io n  18.67.110(3).

A w a r d . $10,000.00

C la im  N o .  77-078/079

T h e  v ic t im ,  a 31 y e a r  o ld  m a le , w as f o u n d  d e a d  w it h  a 
m a s s iv e  in ju r y  to  th e  h e a d  ca u s e d  b y  a t r e m e n d o u s  
b lo w .  T h e  v ic t im  in  t h is  c la im  is  t h e  s am e  as in  t h e  in c i ­
d e n t  d e s c r ib e d  in  C la im  N o .  77-054. A s t h e  c la im a n ts  
a re  th e  m in o r  c h i ld r e n  o f  th e  v ic t im  a n d  in  t h e  c u s t o d y  
o f  t h e ir  m o t h e r ,  ex- w ife  o f  th e  v ic t im ,  t h e  c la im  w as 
f i le d  b y  th e  m o t h e r  o n  t h e ir  b e h a lf .  I t  w as t h e  d e t e r ­
m in a t io n  o f  th e  B o a rd  th a t  th e  v ic t im  w as a n  in n o c e n t  
v ic t im  o f  a v io le n t  c r im e  a n d  i t  was t h e ir  d e c is io n  to  
aw a rd  e a c h  c h i ld  $7,500.00 u n d e r  S e c t io n  18.67- 
.110(3).

A w a rd :  $15,000.00

C la im  N o . 77-081

T h e  c la im a n t ,  a 21 y e a r  o ld  m a le , t o o k  a g ir l to  h is  
a p a r tm e n t . A n  a lt e r c a t io n  t o o k  p la c e  a n d  th e  g ir l s h o t  
h im  n in e  t im e s . I t  w as th e  d e c is io n  o f  th e  B o a rd  to  
d e n y  th e  c la im  u n d e r  S e c t i n  18.67.130(b)(2) a n d  (3) 
o n  t h e  g ro u n d s  thu t (1) h e  wet. e n g a g e d  in  a n  a c t o f  
p r o s t it u t io n  w h ic h  is a c r im e ,  (2) h e  w as c n g u g e d  in  a 
s e x u a l e n c o u n t e r ,  w h i le  it  m ig h t  n o t  lx* c o n s id e r e d  
m a in t a in in g  a s e x u a l r e la t io n s h ip , i t  was a s e x u a l e n ­
c o u n t e r .  a n d  (3) th e re  was s om e  e v id e n c e  th a t  h e  was 
e ng ag e d  in  an  a t t e m p te d  ra p e . *

Awanl: Denied
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Cla m No. 77-082

T h e  c la im a n t ,  a 36 y e a r  o ld  m a le , W3S in v o lv e d  in  a n  
in c id e n t  w h e r e in  a p e is o n  h a d  a n ta g o n iz e d  t h - 'c la im a n t  
a n d  a  S p a n is h  s p e a k in g  f r ie n d .  T h e r e  w as an  a lt e r c a t io n  
in  w h ic h  th e  c la im a n t  was a t ta c k e d  a n d  s ta b b e d  in  t h e  
b a c k . I t  w as th e  d e c is io n  o f  t h e  B o a rd  th a t  t h e  c la im a n t  
w as an  in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  w as  c o m ­
p e n s a te d  f o r  lo ss  o f  e a rn in g s  d u r in g  th e  la s t  f is c a l y e a r . 
T h e  c la im a n t ’s a t t o r n e y  s u b m it t e d  b i l l in g s  f o r  m e d ic a l 
e x p e n s e s  w h ic h  h a d  n o t  b e e n  p a id  o n  th e  o r ig in a l c la im  
as t h e  c la im a n t  f e lt  h is  in s u ra n c e  w o u ld  c o v e r  t h e m . 
I t  w as t h e  d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  b i l l in g s  
w e re  le g it im a t e  a n d  a w a rd e d  th e  c la im a n t  th e  m e d ic a l 
e x p e n s e s  u n d e r  S e c t io n  18.67.110(1).

A w a rd :  $127.18

C la im  N o .  77-083

T h e  v ic t im ,  a 24 y e a r  o ld  m a le , w as f o u n d  ly in g  in  a 
d it c h .  H e  h a d  b e e n  s h o t  a n d  d ie d  at th e  h o s p it a l seve ra l 
w e e k s  la te r . T h e  c la im a n t ,  f a th e r  o f  th e  v ic t im ,  
re q u e s te d  f u n e ra l e x p e n s e s  a n d  o u t  o f  p o c k e t  e x p e n s e s . 
I t  w as t h e  d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  v ic t im  
was a n  ir. >cent v ic t im  o f  a v io le n t  c r im e  a n d  aw a rd e d  
th e  c la im a n t  f u n e r a l a n d  o u t  o f  p o c k e t  e x p e n s e s  u n d e r  
S e c t io n  18.67.110(1).

A w a r d :  $3,472.13

^  C la im  N o . 77-081

T h e  c la im a n t ,  a 42 y e a r  o ld  f em a le , w as in v o lv e d  in  a n  
in c id e n t  in  w h ic h  she  s ta te d  h e r  e x - b o y f r ie n d  c am e  to  
h e r  a p a r tm e n t  a n d  h it  h e r . b r e a k in g  h e r  ja w  a n d . in  a 
sep& rute in c id e n t ,  b r o k e  h e r  h ip .  T h e r e  was c o n f l ic t in g  
in f o r m a t io n  g iv e n  b y  th e  c la im a n t  o n  d if f e r e n t  o c c a ­
s io n s  a n d  i t  w as th e  d e c is io n  o f  th e  B o a rd  to  d e n y  th e
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c la im  o n  th e  g ro u n d s  t h a t  t h e r e  was a r e la t io n s h ip  
b e tw e e n  t h e  c la im a n t  a n d  th e  a s s a ila n t  a n d  i t  w a s  a  case 
o f  s im p le  a ssau lt w h ic h  d o e s  n o t  q u a l i f y  u n d e r  S e c t io n  
18.67.100. T h e  c la im  w as d e n ie d  u n d e r  S e c t io n  18.67- 
.130(a) a n d  (b)(2). A  h e a r in g  w as s c h e d u le d  at t h e  
re q u e s t o f  t h e  c la im a n t  b u t  th e  c la im a n t  d id  n o t  a p p e a r . 
I t  w as t h e  r e c o m m e n d a t io n  o f  t h e  h e a r in g  o f f ic e r  t h a t  
t h e  c la im  b e  d ism is s e d  w it h  p r e ju d ic e .  T h e  B o a rd  c o n ­
c u r r e d  w it h  t h e  h e a r in g  o f f ic e r  a n d  r e a f f irm e d  t h e ir  
d e n ia l .

A w a rd :  D e n ie d

C la im  N o .  77-085

T h e  c la im a n t ,  a 51 y e a r  o ld  m a le , w a s  a ssa u lte d  b y  
seve ra l in d iv id u a ls  w h i le  o n  d u t y  as a S e c u r it y  G u a r d . I t  
w as th e  d e t e rm in a t io n  o f  th e  B o a r d  th a t  h e  w as an  in n o ­
c e n t  v ic t im  o f  a  v io le n t  c r im e  b u t  d e n ie d  a n  aw a rd  
u n d e r  S e c t io n  18.67.080(c) o n  th e  g ro u n d s  th a t  h e  
re c e iv e d  W o r k m e n ’s C o m p e n s a t io n  f o r  a ll o f  h is  m e d ic a l 
e x p e n s e s  a n d  lo ss  o f  e a rn in g s .

A w a rd :  D e n ie d

□ a im  N o . 77-086

The  v ic t im ,  a 26 y e a r  o ld  m a le , w as s h o t to  d e a th  w h i le  
v is it in g  f r ie n d s . T h e  c la im a n t  w as th e  w if e  o f  th e  v ic ­
t im . I t  w as th e  d e c is io n  o f  th e  B o a rd  to  d e n y  th e  c la im  
u n d e r  S e c t io n  18.67.080(c, o n  th e  g ro u n d s  th a t th e re  
w as s om e  q u e s t io n  o f  p r o v o c a t io n  a n d  it was n o t  c le a r ly  
e s ta b lis h e d  th a t  th e  v ic t im  was an in n o c e n t  v ic t im  o f  a 
v io le n t  c r im e .

A w a rd :  D t n ie d
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Claim No. 77-087

T h e  c la im a n t ,  a 61 y e a r  o ld  m a le , w as a rrested  b y  a 
v i l la g e  p o l ic e m a n  w h o  w as in t o x ic a t e d .  T h e  c la im a n t  
h a d  c o m m it t e d  n o  o f f e n s e . H o w e v e r , in  r o u te  to  th e  
j a i l ,  th e  p o l ic e m a n  s h o t  th e  c la im a n t  f o u r  t im e s  w it h  a 
.38 s p e c ia l r e v o lv e r  in  th e  a rm s , legs a nd  c h e s t . I t  was 
th e  d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  c la im a n t  w as an  
in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  g ra n te d  an aw a rd  
f o r  p e rm a n e n t  p a r t ia l d is a b i l i t y  u n d e r  S e c t io n  18.67- 
. 1 1 0 ( 2 ) .
A w a rd :  87,500.00

C la im  N-\ 77-088/089/090

T h e  v ic t im ,  a 31 y e a r  o ld  m a le , w as s h o t  a n d  k i l le d  o u t ­
s id e  an  a p a r tm e n t  b u i ld in g  t a fo rm e r  f r ie n d  o f  h is . 
T h e r e  h a d  a p p a r e n t ly  b e e n  s o m e  so rt o f  a lt e r c a t io n  a nd  
t h e  f i i c n d  f e lt  th a t  th e  v ic t im  h a d  ta k e n  u n f a ir  a d v a n ­
tage o f  h im .  T h e  a s s a ila n t p le a d  n o lo  c o n t e n d r e  a n d  was 
s e n te n c e d  to  t h ir t y  y e a n , w it h  f if t e e n  years s u s p e n d e d . 
A s  t h e  c la im a n ts  are th e  m in o r  c h i ld r e n  o f  th e  v ic t im , 
t h e  c la im s  w e re  f i le d  o n  t h e ir  b e h a lf  b y  t h e ir  m o th e r . 
It  was th e  d e t e rm in a t io n  >f th e  B o a rd  th a t  th e  v ic t im  
w as an  in n o c e n t  v ic t im  o f  a v io le n t  c ru  u> a n d  the  
c la im a n t s  w e re  e l ig ib le  fo r  c o m p e n s a t io n . I t  was the  
d e c is io n  o f  th e  B o a rd  th a t , a lt h o u g h , th e  m o t h e r  is 
g e t t in g  c o lla t e r a l s o u rc e s  f r o m  S o c ia l S e c u r it y  h n d  th e  
V e te ra n 's  \ d m in is t r a t io n  g re a te r th a n  th e  s u p p o r t  she 
h a d  re c e iv e d  f r o m  th e  fa th e r , th e  c h i ld r e n  h a d  s u ffe re d  
a lo ss , in c lu d in g  a p e c u n ia r y  loss as a r e s u lt  o f  th e  d e a th  
o f  t h e ir  fu th e r . I t  was th e  d e c is io n  o f  th e  B o a rd  to  
aw a rd  $5,000.00 to  e a c h  o f  th e  c h i ld r e n  to  be  p a id  to  
t h e  c o n s e r v a to r  in  tm s t  fo r  th e  c h i ld r e n .  T h e  B o a rd  
s ugg es ted  t h a t , i f  n e ce s sa ry , ih e  m o n e y  b e  used  fo r  th e  
s u p p o r t  a n d  m a in t e n a n c e  o r  a n y  em e rg e n c y  m e d ic a l 
n e ed s  th a t  m ig h t  a r ise  b u t  th e  p r im a r y  p u rp o s e  o f  th e  
uw a rd  is fo r  fu tu r e  e d u c a t io n  a n d , i f  n o t  so u s ed , th a t  it  
b e  g iv e n  to  e a c h  c h i ld  u p o n  r e a c h in g  t h e  age o f  21. T h is  
w as aw a rd e d  u n d e r  S e c t io n  18.67.110(3).

Awarded. $15,000.00
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T h e  c la im a n t  is t h e  s is te r  o f  t h e  d e ce a s ed  v ic t im  d e s ­
c r ib e d  in  C la im s  N o .  77-088/089/090. I t  w as t h e  d e t e r ­
m in a t io n  o f  t h e  B o a rd  t h a t  th e  v ic t im  w as an in n o c e n t  
v ic t im  o f  a  v io le n t  c r im e . I t  w a s  t h e  d e c is io n  o f  t h e  
B o a r d  to  a w a rd  t h e  c la im a n t  f u n e r a l e x p e n s e s  in c u r r e d  
as a  r e s u lt  o f  t h e  d e a th  o f  h e r  b r o t h e r  u n d e r  S e c t io n  
18.67.110(1).

A w a rd :  $493.24

C la im  N o  78-001

T h e  c la im a n t ,  a  15 y e a r  o ld  f e m a le , w a s  o n  h e r  w a y  to  
s c h o o l w h e n  s h e  w as  a t ta c k e d  f r o m  b e h in d ,  d ra g g ed  in t o  
th e  g ra v e y a rd  a n d  ra p e d . A s  th e  c la im a n t  w as a  m in o r ,  
th e  c la im  w as  f i le d  b y  h e r  p a r e n t  o n  h e r  b e h a lf .  I t  w as 
th e  d e t e rm in a t io n  o f  th e  B o a rd  t h a t  s h e  w as  an  in n o c e n t  
v ic t im  o f  a v io le n t  c r im e . I t  w as th e  d e c is io n  o f  th e  
B o a rd  t o  aw a rd  m e d ic a l e x p e n s e s  a n a  o t h e r  o u t  o f  
p o c k e t  e x p e n s e s  w h ic h  th e  B o a r d  d e t e rm in e d  r e a s o n a b le  
u n d e r  S e c t io n  18.67.110(1).

A w a rd :  $683.00

C la im  N o . 78-002

T h e  c la im a n t ,  a 16 y e a r  o ld  m a le , was in v o lv e d  in  a n  
in c id e n t  w h e re  h e  w as w a lk in g  h o m e  f r o m  t o w n  w h e n  a 
m a n  h e  k n e w  s l ig h t ly  jo in e d  h im .  T h e  m a n  fo r c e d  th e  
b o y  to  w a lk  a r o u n d  fo r  q u i t e  a w h i le ,  w h i le  h e  h i t  a n d  
a b u se d  th e  b o y .  T h e  a s s a ila n t t h e n  s e x u a lly  a s s a u lte d  
th e  b o y  a n d  s ta b b e d  h im  in  th e  t h r o a t . A s  th e  c la im a n t  
w as a m in o r ,  th e  c la im  w as f i le d  o n  h is  b e h a lf  b y  h is  
p a r e n t . I t  w as th e  d e t e rm in a t io n  o f  t h e  B o a rd  th a t  t h e  
c la im a n t  w us a n  in n o c e n t  v ic t im  o f  u v io le n t  c r im e  a nd  
u w a rd e d  m e d ic a l e x p e n s e s , o u t  o f  p o c k e t  e x p e n s e s  a nd  
o th e r  e x p e n s e s  t h e  B o a rd  d e t e rm in e d  re a s o n a b le  le r  
S e c t io n  18.67.110(1) n d ( 4 ) .

Claim No. 77-091

Award: $2,337.80
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Claim No. 78-003

T h e  c la im a n t ,  a 36 y e a r  o ld  m a le , w as in v o lv e d  in  an 
in c id e n t  w h e re  h e  a n d  seve ra l o t h e r  f r ie n d s  w e n t  to  a 
ba r . A s th e y  w e re  le a v in g , th e  c la im a n t  s ta ted  tha t 
se v e ra l m e n  ha rra ssed  h im .  T h e  c la im a n t  a nd  h is  f r ie n d s  
s ta r te d  to  le a v e  in  a c a r  b u t  th e  o t h e r  m e n  s to p p e d  th e  
ca r . T h e  c la im a n t  a n d  h is  f r ie n d  g o t o u t  to  see w h a t  was 
th e  m a t te r . T h e  c la im a n t  s ta te d  h e  w as b e a t o n  th e  
h e a d  w it h  a c lu b .  I t  w as th e  d e c is io n  o f  th e  B o a rd  to  
d e n y  t h e  c la im  u n d e r  S e c t io n  18.67.080(c) o n  th e  
g ro u n d s  th a t  th e re  was c o n f l ic t in g  e v id e n c e  a nd  th e re  
was n o t  c o n c lu s iv e  e v id e n c e  th a t  h e  w as a n  in n o c e n t  v i c ­
t im  o f  a v io le n t  c r im e .

A w a rd :  D e n ie d

C la im  N o .  78-004

T h e  c la im a n t ,  a 45 y e a r  o ld  m a le , w e n t  in t o  th e  re s t­
r o o m  at a ba r . H e  w as a p p a r e n t ly  m u g g e d  as h e  was 
f o u n d  b y  th e  p o l ic e  w it h  s e r io u s  in ju r ie s  to  h is  face a n d  
e y e  a n d  h is  b i l l f o ld  h a d  b e e n  s to le n . A s  m o re  in f o rm a ­
t io n  was n e e d e d  a nd  severa l le t te rs  w e re  w r it te n  to  th e  
c la im a n t  w it h  n o  re sp o n s e , th e  case w as c lo s e d .

A w u o l : C a se  C lo s e d

C la im  N o . 78-005

T h e  c la im a n t ,  u  31 y e a r  o ld  m a le , e n te r e d  a b a r lo o k in g  
f o r  a f r ie n d . H e  was a ssau lte d  b y  n m a n  w it h  a k n if e  
a n d , w h i le  t r y in g  to  get a w a y , was s ta b b e d . I t  was th e  
d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  c la im a n t  wus an 
in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  it  was t h e ir  d e c i ­
s io n  to  aw a rd  m e d ic a l e x p e n s e s  a nd  loss o t e a rn in g s  
u n d e r  S e c t io n  18.67.110(1) a n d  (2).

Award: $1/41.50
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Claim No. 78-306

T h e  c la im a n t ,  a 46 y e a r  o ld  m a le , s ta te d  h e  w as h i t  b y  a 
c a r  f r o m  b e h in d  w h i le  h e  w as d r iv in g  a n d  th e  a c c id e n t  
le f t  h im  u n a b le  to  w o r k  f o r  a p p r o x im a t e ly  f o u r  m o n t h s  
b e ca u se  o f  th e  in ju r y  to  h is  b a c k  a n d  le g s . T h e  c la im  
was d e n ie d  u n d e r  S e c t io n  18.67.130(4) as th e  p ro g ram  
d o e s  n o t  c o v e r  in ju r ie s  as a r e s u lt  o f  t h e  o p e r a t io n  o f  a 
m o t o r  v e h ic le ,  b o a t  o r  a ir p la n e  u n le s s  th e  v e h ic le  w as 
used  as a w e a p o n  in  a d e l ib e r a t e  a t t e m p t  to  in ju r e  o r  
k i l l  t h e  v ic t im .

A w a r d :  D e n ie d

C la im  N o .  78-007

T h e  c la im a n t ,  a 21 y e a r  o ld  m a le , a lle g e d  th a t  h e  was 
s tr u c k  o n  t h e  h e a d  at a b a r  b y  an u n k n o w n  a ss a ila n t . 
A l l  w itn e s s es  in  th e  b a r s ta te d  t h a t  i t  w as an a c c id e n t  as 
th e  c la im a n t  was in t o x ic a t e d  a n d  f e l l ,  h it t in g  h is  h e a d . 
I t  was th e  d e c is io n  o f  th e  B o a rd  to  d e n y  th e  c la im  u n d e r  
S e c t io n  18.67.130(a) o n  th e  g r o u n d s  th a t  h e  w as n o t  a 
v ic t im  o f  a v io le n t  c r im e .

A w a rd :  D e n ie d

C la im  N o . 78-008

T h e  c la im a n t ,  a 22 y e a r  o ld  m a le , was in v o lv e d  in  an 
in c id e n t  at a c a n n e r y  w h e r e  h e  a n d  th e  n ig h tw a lc h m a n  
asked  tw o  y o u n g  m a le s  to  k eep  t h e  n o is e  d o w n . A p p a r ­
e n t ly ,  th e re  was s om e  w o rd s  a n d  th e  c la im a n t  th rew  
s e ve ra l ro ck s  at th e  m e n ’s s k if f . T h e  tw o  m e n  c am e  
b a ck  w it h  u t h ir d  m a n  a n d  s tr u ck  th e  c la im a n t  severa l 
t im e s  in  th e  b a ck  w it h  a p ie c e  o f  p ip e .  IL w its th e  
d e c is io n  o f  th e  B o a rd  to  d e n y  th e  c la im  u n d e r  S e c t io n  
18.67.080(c) o n  th e  g ro u n d s  th a t  th e re  was c o n f l ic t in g



e v id e n c e  as to  w h e t h e r  th e re  w as p r o v o c a t io n  o r  a c t io n s  
w h ic h  c o n t r ib u t e d  to  t h e  in c id e n t .  T h e r e  w as a ls o  n o  
m e d ic a l c o n f ir m a t io n  o f  d is a b i l i t y  a lt h o u g h  th e  c la im a n t  
w a s  r e q u e s t in g  d is a b i l i t y  f o r  a r a th e r  e x t e n d e d  le n g t h  o f  
t im e .

A w a r d :  D e n ie d

C la im  N o .  78-009

T h e  c la im a n t ,  a 47 y e a r  o ld  m a le , w as m a k in g  a  p h o n e  
c a l l f r o m  a p a y  p h o n e  w h e n  a m a n  a p p ro a c h e d  h im  a nd  
a sk ed  h im  f o r  a  r id e  to  a n e a r b y  a p a r tm e n t  b u i ld in g .  
W h e n  t h e y  h a d  a r r iv e d  a t  th e  a p a r tm e n t , th e  m a n  asked  
h im  t o  g e t  o u t  o f  t h e  c a r  a n d  h e lp  h im  f in d  h is  s is te r ’s 
c a r . T h e  m a n  t h e n  g o t b e h in d  th e  c la im a n t ,  s t r u c k  h im  
b e h in d  th e  le f t  e a r , r o b b e d  h im  o f  h is  w a l le t  a n d  s to lt  
h is  c a r . B e ca u s e  o f  t h is  in c id e n t ,  t h e  c la im a n t  has a 
p e rm a n e n t  p a r t ia l h e a r in g  loss . I t  w as th e  d e t e rm in a t io n  
o f  t h e  B o a rd  th a t  h e  w as a n  in n o c e n t  v ic t im  o f  a v io le n t  
c r im e  a n d  aw a rd e d  h im  p e rm a n e n t  p a r t ia l d is a b i l i t y  a n d  
m e d ic a l e x p e n s e s  u n d e r  S e c t io n  18.67 110(1) a n d  (2).

A w u r d :  $6,030.00

C la im  N o . 78-010

T h e  c la im a n t ,  a 17 y e a r  o ld  m u le , w as s ta n d in g  o u ts id e  
a d r in k in g  e s t a b lis h m e n t  w ill)  a g ro u p  o f  y o u n g  m e n  
w h e n  s e ve ra l o t h e r  y o u n g  m e n  c am e  o u t  o f  th e  ba r. 
O n e  o f  t h e  m e n  p u lle r !  a  g u n  o u t  o f  t h e  t r u n k  o f  a c a r  
a n d  s ta r te d  s h o o t in g . T h e  v ic t im  w as s h o t  in  th e  
b u t t o c k .  A s  t h e  c la im a n t  was a m in o r ,  t h e  c la im  wus 
f i le d  o n  h is  b e h u lf  b y  h is  g u a r d ia n . I t  was t h e  d e t e rm in ­
a t io n  o f  t h e  U o u rd  th a t  th e  c la im a n t  was an  in n o c e n t  
v ic t im  o f  a v io le n t  c r im e  a nd  it  was t h e ir  d e c is io n  to  
a w a rd  loss o f  e a rn in g s  u n d e r  S e c t io n  18.67.110(2).

Awurd: $1,625.40



7 ?

T h e  v ic t im ,  a 25 y e a r  o ld  f e m a le , w as b e a te n  t o  d e a th  
w it h  a c lu b .  T h e  c la im a n t ,  h u s b a n d  o f  th e  v ic t im ,  
re q u e s te d  c o m p e n s a t io n  f o r  f u n e r a l " xp enses  p lu s  o n e  
w e e k ’s lo ss  o f  e a rn in g s . I t  w as  th e  d e t e rm in a t io n  o f  th e  
B o r r d  th a t  th e  v ic t im  was a n  in n o c e n t  v ic t im  o f  a 
v io le n t  c r im e  a n d  aw a rd e d  th e  c la im a n t  f u n e r a l e x p e n s e s  
p lu s  lo ss  o f  e a rn in g s  u n d e r  S e c t io n  18.67.110(1) a n d  
( 2 ) .
A w a rd :  $1,363.13

Claim No. 78-011

C la im  N o .  78-01°

T h e  c la im a n t ,  a 34 y e a r  o ld  m a le , w as d r iv in g  c a b  w h e n  
tw o  m e n  r e p o r t e d ly  r o b b e d  t h e  c la im a n t ,  s h o t  h im  in  
th e  h e a d  a nd  s h o u ld e r  a n d  d r o v e  o f f  in  h is  c a b . I t  w as 
th e  d e t e rm in a t io n  o f  th e  B o a r d  t h a t  th e  c la im a n t  w as an  
in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  e l ig ib le  f o r  c o m ­
p e n s a t io n . I t  was t h e ir  d e c is io n  to  c o m p e n s a te  th e  
c la im a n t  f o r  lo ss  o f  e a rn in g s  a n d  o u t  o f  p o c k e t  e x p e n s e s  
u n d e r  S e c t io n  18.67.110(1) a n d  (2).

A w a rd :  $2,095.00

C la im  N o . 78-013

The  c la im a n t ,  a 12 y e a r  o ld  f em a le , s ta te d  t h a t  p e rso ns  
u n k n o w n  h a d  set a f ir e  r e s u lt in g  in  th e  c o m p le t e  loss o f  
b us in e ss  a nd  p e rs o n a l p r o p e r t y . T h e  c la im  w as d e n ie d  
as t h e  p ro g ram  d o e s  n o t  c o v e r  p r o p e r t y  d am u g e  b u t  
re la te s  s p e c if ic a l ly  to  p e rs o n a l in ju r y  o r  d e a th  o f  a 
v ic t im  th r o u g h  a v io le n t  c r im e  as lis te d  u n d e r  S e c t io n  
18.67.010 a n d  18.67.100.

Award: Denied
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Claim No. 78-014

T h e  c la im a n t ,  a 37 y e a r  o ld  m a le , h a d  b e e n  c e le b r a t in g  
h is  b ir t h d a y  a n d  d r in k in g  w it h  h is  b r o t h e r . O n  t h e  w a y  
h o m e ,  h e  a n d  h is  b r o t h e r  w e re  a p p a r e n t ly  ju m p e d  b y  
s e/ era l o t h e r  in d iv id u a ls  a n d  th e  c la im a n t  s u ffe re d  a 
b r o k e n  ja w  a n d  b ru is e s . T h e  a p p l ic a t io n  w as n o t  c o m ­
p le t e  a n d  le t t e r s  w e re  w r it t e n  r e q u e s t in g  f u r t h e r  in f o r ­
m a t io n .  A s  t h e  c la im a n t  d id  n o t  r e s p o n d , th e  case w as 
c lo s e d .

A w a r d :  C a se  C lo s e d

C la im  N o .  78-016

T h e  c la im a n t ,  a 36 y e a r  o ld  m a le ,  w e n t  in t o  a b a r  to  
p ic k  u p  h is  g ir lf r ie n d  w h o  w as w o r k in g  in  th e  b a r . 
T h e r e  w as  a n  a lt e r c a t io n  a n d  t h e  c la im a n t  re c e iv e d  a 
g u n s h o t  w o u n d  to  th e  fa c e . T h e  B o a rd  o r ig in a l ly  d e n ie d  
th e  c la im  u n d e r  S e c t io n  18.67.080(c) o n  th e  g ro u n d s  
th e re  w as  p r o v o c a t io n / c o n s e n t . A  h e a r in g  w as h e ld  a n d  
th e  B o a r d  r e v ie w e d  t h e  h e a r in g  o f f ic e r ’s f in d in g s . I t  w as  
t h e  d e c is io n  o f  t h e  B o a rd  t o  a g a in  d e n y  th e  c la im  o n  th e  
g r o u n d s  t h a t  to  ,o m e  e x t e n t  th e re  w as p r o v o c a t io n  o n  
th e  p a r t  o f  t h e  c la im a n t  as h e  h a d  v o lu n t a r i ly  in je c t e d  
h im s e lf  in t o  a p o t e n t ia l ly  v io le n t  s it u a t io n

A w a r d :  D e n ie d

C la im  N o .  78-016

T h e  c la im a n t ,  a 64 y e a r  o ld  m a le , w as s it t in g  in  th e  
lo b b y  o f  a n  a p a r tm e n t  b u i ld in g  w h e n  a n  e ld e r ly  w o m a n  
s ta r te d  s h o o t in g .  T h e  c la im a n t  w as  b a d 'v  in ju r e d  a fte r  
b e in g  h i t  in  t h e  leg  w it h  a b u l le t .  M is m e d ic a l e x p e n s e s  
w e re  c o v e r e d  b y  M e d ic a r e . I t  w ao th e  d e t e rm in a t io n  o f  
th e  B o u rd  t h a t  th e  c la im a n t  was a n  in n o c  m i  v ic t im  o f  a 
v io le n t  c r im e .  T h e  B o a rd  uwu-ded lo ss o f  e a rn in g s  a n d  
th e  p a r t  o f  t h e  H o m e m a k e r  s e rv ic e  w h ic h  c o u ld  n o t  b e  
c o v e r e d  b y  M e d ic a r e , u n d e r  S e c t io n  18.67.110(1) a nd  
( 2 ) .
Award: $1,946.24
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Claim No. 78-017

T h e  c la im a n t ,  a 22 y e a r  o ld  m a le , w as d r in k in g  a t a  lo c a l 
b a r . H e  b e l ie v e d  h e  w as a t ta c k e d  f r o m  b e h in d ,  d ra g g e d  
in t o  t h e  s tre e t a n d  b e a te n  b y  a n  u n k n o w r  a s s a ila n t  b u t  
h e  h a d  n o  r e c o l le c t io n  o f  t h e  in c id e n t .  M o r e  in f o r m a ­
t io n  w as r e q u ir e d  to  c o m p le t e  t h e  c la im  b u t ,  as n o  c o n ­
ta c t  c o u ld  b e  m a d e  w it h  t h e  c la im a n t ,  t h e  case w as 
c lo s e d .

A w a rd :  C a se  C lo s e d

C la im  N o .  78-018

T h e  c la im a n t ,  a 20 y e a r  o ld  f e m a le , w a s  s e x u a l ly  
a s s a u lte d  w h i le  w a lk in g  h o m e  f r o m  h e r  p la c e  o f  e m p lo y ­
m e n t . I t  w as  th e  d e t e rm in a t io n  o f  t h e  B o a r d  t h a t  th e  
c la im a n t  w as  an  in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  
aw a rd e d  lo ss  o f  e a rn in g s , m e d ic a l e x p e n s e s  a n d  c o u n s e l­
l in g  u n d e r  S e c t io n  18.67.110(1), (2) a n d  (4).

A w a rd ;  $1,650.00

C la im  N o . 78-019

T h e  c la im a n t ,  a  25 y e a r  o ld  m a le , a n d  o t h e r  m e m b e r s  o f  
a m o t o r c y c le  c lu b  e n te r e d  a b a r  a n d  t h e r e  w as an  a lt e r ­
c a t io n  b e tw e e n  t h e  lo c a l w o rk e rs  a n d  t h e  m o t o r c y c le  
c lu b .  D u r in g  t h e  in c id e n t ,  th e  c la im a n t  w as s h o t . I t  
w as t h e  d e c is io n  o f  t h e  B o a rd  to  d e n y  t h e  c la im  u n d e r  
S e c t io n  18.67.080(c) o n  th e  g r o u n d s  th a t  th e re  w as 
c o n f l ic t in g  e v id e n c e , s om e  o f  w h ic h  in d ic a t e d  c o n s e n t  
a n d / o r p r o v o c a t io n .

A w a rd :  D e n ie d
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T h e  c la im a n t ,  a 22 y e a r  o ld  f e m a le , w as in  h e r  a p a r t ­
m e n t  w h e n  h e r  e x - b o y fr ie n d  c am e  in  a n d , f o l lo w in g  a n  
a r g u m e n t , s ta rted  s t r ik in g  h e r . I t  w as th e  d e c is io n  o f  
th e  B o a r d  10 d e n y  t h e  c la im  as th e re  a p p e a re d  to  b e  a 
b o y f r ie n d / g ir lf r ie n d  r e la t io n s h ip  a n d  i t  d id  n o t  a p p e a r  
t o  b e  a  c r im e  u n d e r  S e c t io n  18.67.100. T h is  w as d e n ie d  
u n d e r  S e c t io n  18.67.130(a) a n d  (b)(2). .

A w a rd :  D e n ie d

Claim No. 78-021

C la im  N o .  78-022

T h e  v ic t im ,  a 28 y e a r  o ld  f e m a le , w as  a w a k e n e d  b y  a 
c o m m o t io n  in  f r o n t  o f  h e r  h o m e  a n d  b y  a r o c k  w h ic h  
w as t h r o w n  t h r o u g h  th e  w in d o w .  S h e  s te p p e d  o u ts id e  
th e  h o u s e  o n t o  th e  p o r c h  to  see w h a t  h a d  h a p p e n e d  
a n d . w h i le  s ta n d in g  t h e r e , in c u r r e d  a fa ta l g u n s h o t  
w o u n d  t o  th e  c h e s t . T h e  c la im a n t  is t h e  h u s b a n d  o f  t h e  
v ic t im  a n d  re q u e s te d  c o m p t r s a t io n  f o r  h im s e lf  a n d  
t h e ir  th r e e  c h i ld r e n  b ased  o n  .h e  d e a th  o f  h is  w if e .  I t  
w as th e  d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  v ic t im  w as 
an  in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  th e  c la im a n t  
w as e l ig ib le  f o r  c o m p e n s a t io n .  I t  w as th e  d e c is io n  o f  
th e  B o a rd  to  a w a n l o u t  o f  p o c k e t  e x p e n s e s  fo r  th e  
fu n e r a l a n d  to  aw a rd  th e  c la im a n t  a n d  th e  d e p e n d e n t s  
p e c u n ia r y  lo ss  u n d e r  S e c t io n  18.67.110(1) a n d  (3).

A w a r d :  $25,580.00

C la im  N o .  78-025

T h e  c la im a n t ,  a 28 y e a r  o ld  f e m a le , m a d e  a d e r ro g a to ry  
rem a rk  t o  h e r  g ir lf r ie n d  a b o u t  th e  m a n  h e r  g ir lf r ie n d  
h a d  ju s t  m a r r ie d . T h e  m a n  c am e  u p  a nd  s tr u ck  t h e  
c la im a n t  in  t h e  face w it h  a d r in k in g  g lass. I t  w as th e  
d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  c la im a n t  w as an 
in n o c e n t  v ic t im  o f  a v io le n t  c r im e  u nd  th e  B o a rd  
a w a rd e d  m e d ic a l e x p e n s e s  a nd  lo ss  o f  e u rn in g s  u n d e r  
S e c t io n  18.67.110(1) a nd  (2).

Awurd: $1,276.23
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Claim No. 78-026

T h e  c la im a n t ,  a b5 y e a r  o ld  f e m a le , w as t h e  n ig h t  c le r k  
in  a n  a p a r tm e n t  b u i ld in g  w h e n  s h e  w as  s h o t  in  t h e  b a c k  
o f  t h e  h e a d  a nd  le f t  le g  b y  tw o  a ss a ilu n ts . I t  w as  th e  
d e t e rm in a t io n  o f  th e  B o a rd  th a t  th e  c la im a n t  w as an 
in n o c e n t  v ic t im  o f  a v io le n t  c r im e  b u t  d e n ie d  an  aw a rd  
u n d e r  S e c t io n  18.67.080(c) o n  th e  g r o u n d s  t h a t  c o l ­
la te r a l s o u rc e s , n a m e ly  W o rk m e n 's  C o m p e n s a t io n , 
c o v e r e d  a ll o f  h e r  e x p e n s e s  a nd  h e r  d is a b i l i t y  as s h e  is 
u n a b le  t o  w o r k .

A w a r d :  D e n ie d

C la im  N o . 78-027

T h e  v ic t im ,  a 37 y e a r  o ld  m a le , e n t e r e d  t h e  m e n ’s la v a ­
to r y  a n d  w as s h o t  f o r  n o  a p p a r e n t  re a s o n . T h e  v ic t im  
ran  f r o m  th e  la v a to r y  a n d  w as  s h o t  a s e c o n d  t im e  a nd  
k i l le d .  T h e  c la im a n t ,  m o t h e r  o f  th e  v i c t im ,  re q u e s te d  
c o m p e n s a t io n  f o r  fu n e r a l e x p e n s e s . I t  w as t h e  d e t e r ­
m in a t io n  o f  th e  B o a rd  th a t  th e  v ic t im  was an  in n o c e n t  
v ic t im  o f  a v io le n t  c r im e  a n d  aw a rd e d  th e  c la im a n t  
fu n e r a l e x p e n s e s  u n d e r  S e c t io n  18 .67 .110( 1)

A w a rd :  $695.50

C la im  N o . 78-028

T h e  c la im a n t ,  a 23 y e a r  o ld  m a le , h a d  h is  a p a r tm e n t  
b r o k e n  in t o  b y  f r ie n d s , w h o  c h a s ed  h im  o u t  o f  th e  
a p a r tm e n t , s tr u ck  h im  a b o u t  t h e  h e a d  a n d  b o d y ,  c a u s in g  
a seve re  c o n c u s s io n  a n d  o t h e r  in ju r ie s . T h e  B o a rd  
d e n ie d  t h e  c la im  o n  th e  g r o u n d s  th e re  w as a n  in d ic a t io n  
h e  w as e n g ag e d  in  c r im in a l a c t iv it ie s  a n d  d id  n o t  e xp lo re ' 
a n y  c o l la t e r a l s o u rc e s . T h e  c la im a n t  re q u e s te d  a h e a r in g  
a n d  th e  B o a rd  r e v ie w e d  th e  h e a r in g  o f f ic e r ’s f in d in g s . 
I t  w as th e  d e c is io n  o f  t h e  B o a rd  to  a g a in  d e n y  th e  c la im  
u n d e r  S e c t io n  18.67.080(c) o n  th e  g r o u n d s  then- was



e v id e n c e  o f  p r o v o c a t io n  t h r o u g h  th e  c la im a n t ’s th re a ts  
to  t h e  a ssa ila n ts  d u r in g  a t e le p h o n e  c a l l .  T h e  d e n ia l w as 
a ls o  b a sed  o n  th e  g r o u n d s  th a t  t h is  in c id e n t  a rose  in  
c o n n e c t io n  w it h  th e  c la im a n t ' s  o w n  c r im in a l  a c t iv it ie s . 
A s h e  v o lu n t a r i ly  a s s o c ia te d  w i t h  th is  g r o u p  in  these 
a c t v it ie s .  h e  v o lu n t a r i ly  s u b je c t e d  h im s e lf  t o  a  h ig h  r isk  
e le m e n t .

A w a r d :  D e n ie d

C la im  N o .  78-029

T h e  c la im a n t ,  a 26 y e a r  o ld  m a le , w as  in v o lv e d  in  an 
a lt e r c a t io n  in  a p a r k in g  lo t .  T h e  c la im a n t  s ta tes  th a t  th e  
o f f e n d e r  t h r e a te n e d  h im  w i t h  a g u n , p u l le d  h im  o u t  o f  
h is  v e h ic le  a n d  s ta rte d  b e a t in g  h im .  I t  w as  th e  d e c is io n  
o f  th e  B o a rd  to  d e n y  th e  c la im  u n d e r  S e c t io n  18.67- 
080(c) o n  th e  g r o u n d s  th a t  (1) th e re  w as  e v id e n c e  o f  

p r o v o c a t io n ,  (2) th e  c la im a n t  c h a n g e d  h is  s to ry  in  th e  
c o u r s e  o f  t e s t if y in g  o n  d if f e r e n t  o c c a s io n s , a n d  (3) th e  
in f o r m a t io n  th e  B o a rd  h a d  w as n o t  a d e q u a te  to  c o n ­
v in c e  t h e m  th a t  t h e  c la im a n t  w as an in n o c e n t  v ic t im  o f  
a v io le n t  c r im e  c o m p e n s a b le  u n d e r  th e  p r o g r a m .

A w a r d :  D e n ie d

C la im  N o .  78-030

v T h e  c la im a n t ,  a 20 y e a r  o ld  m a le , b e c a m e  in v o lv e d  in  . n 
a lt e r c a t io n  w h i le  t r y in g  to  h e lp  In s  b r o t h e r , w h o m  h e  
s ta tes w as  b e in g  a s s a u lte d . W h e n  th e  c la im a n t  t r ie d  to  
b re a k  u p  t h e  f ig h t , h e  was k n o c k e d  d o w n  a nd  k ic k e d  
r e p e a te d ly  b y  seve ra l p e o p le .  It  was th e  d e c is io n  o f  th e  
B o a rd  to  d e n y  tire c la im  u n d e r  S e c t io n  18.67.130(a) o n  
t h e  g r o u n d s  t h a t  th e  in ju r ie s  d id  n o t  r e s u lt  f r o m  a c r im e  
e n c o m p a s s e d  u n d e r  S e c t io n  100 o f  th e  s ta tu te . A s  it 
w as n o t  o n e  o f  th e  c r im e s  c o v e r e d  u n d e r  th e  s ta tu te , th e  
B o „ rd  d id  n o t  re ach  th e  q u e s t io n  as to  w h e t h e r  th e  
c iu im a n t  w as an  in n o c e n t  v ic t im .

Aw art!: Denied
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Claim No. 78-031

T h e  v ic t im ,  a 37 y e a r  o ld  m a le , w as m u r d e r e d  in  a b a r  
w h e n  h e  e n te r e d  th e  m e n ’s la v a to r y  a nd  w as  s h o t  f o r  
n o  a p p a r e n t  re a s o n . T h e  v ic t im  ra n  f r o m  th e  la v a t o r y  
a n d  w as s h o t  a s e c o n d  t im e  a n d  k i l l e d .  T h e  v ic t im  in  
t h is  c la im  is t h e  sam e  as in  th e  in c id e n t  d e s c r ib e d  in  
C la im  N o .  78-027. T h e  c la im a n t ,  f a t h e r  o f  t h e  v i c t im ,  
r e q u e s te d  c o m p e n s a t io n  f o r  fu n e r a l e x p e n s e s . I t  w as 
th e  d e c is io n  o f  t h e  B o a rd  to  g ra n t  th e  a w a rd  u n d e r  
S e c t io n  18.67.110(1).

A w a r d :  $810.15

C la im  N o .  78-032

T h e  c la im a n t  a 20 y e a r  o ld  m a le , w as  w a lk in g  h o m e  
w h e n  h e  was s tr u ck  o n  th e  b a ck  o f  t h e  h e a d  w it h  a la rg e  
p ie c e  o f  w o o d  a n d  w as r o b b e d . T h e  c la im a n t  s u f fe r e d  a 
c o n c u s s io n . I t  w as t h e  d e t e rm in a t io n  o f  t h e  B o a r d  th a t  
th e  c la im a n t  was an  in n o c e n t  v ic t im  o f  a v io le n t  c r im e  
a n d  aw a rd e d  loss o f  e a m in g s  u n d e r  S e c t io n  18.67- 
. 1 1 0 ( 2 ) .
A w a rd :  $609.00

^  C la im  N o .  78-033

T h e  c la im a n t ,  a 29 y e a r  o ld  f e m a le , w as in v o lv e d  in  an  
a lt e r c a t io n  w it h  h e r  r o o m m a te . T h e  r o o m m a t e ’s b o y ­
f r ie n d  e n te r e d  th e  a r g u m e n t  u n d  s t r u c k  th e  c la im a n t .  I t  
w as t h e  d e c is io n  o f  th e  B o a rd  to  d e n y  t h e  c la im  u n d e r  
S e c t io n  18.67.130(a) o n  th e  g ro u n d s  it  w as a s im p le  
assau lt a n d  n o t  a  c r im e  c o m p e n s a b le  u n d e r  S e c t io n  
18.67.100 o f  th e  s ta tu te .

Award: Denied
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C la im  N o .  78-035

T h e  c la im a n t ,  a 52 y e a r  o ld  m a le , w as r o b b e d  at g u n ­
p o in t  in  a p a rk in g  lo t .  T h e  c la im a n t  t r ie d  to  g rab  t h e  
m a n  w it h  t h e  g u n  a f te r  h a n d in g  h im  h is  m o n e y  a n d , in  
the  p ro c e s s , t h e  g u n  w e n t  o f f  a n d  t h e  c la im a n t  w as 
w o u n d e d  in  th e  s h o u ld e r . I t  w as t h e  d e t e rm in a t io n  o f  
th e  B o a rd  th a t  th e  c la im a n t  w as an in n o c e n t  v ic t im  o f  
a v io le n t  c r im e  a n d  aw a rd e d  m e d ic a l e x p e n s e s  a n d  lo ss  
o f  e a rn in g s  u n d e r  S e c t io n  18.67.110(1) a n d  (2). A n  
E m e r g e n c y  A w a rd  in  th e  A m o u n t  o f  $1,200.00 h a d  
p r e v io u s ly  b e e n  g ra n te d .

A w a r d :  $1,410.50

C la im  N o .  78-037

T h e  v i c t im ,  a 21 y e a r  o ld  m a le , was s it t in g  in  th e  b a ck  
seat o f  a c a r  w h e n  a n o th e r  y o u n g  m a n  c am e  u p  a n d  
e x c h a n g e d  a ng rv  w o rd s  w it h  th e  v ic t im .  A t th a t  p o in t ,  
t h e  m a n  o u ts id e  t h e  c a r  s ta b b e d  th e  v ic t im  in  th e  c h e s t . 
T h e  v ic t im  d ie d  as a r e s u lt  o f  th e  w o u n d  la te r  th e  sam e  
d a y . T h e  c la im a n t  is t h e  ex-w ife  o f  th e  v ic t im  a n d  
r e q u e s te d  c o m p e n s a t io n  fo r  lo ss  o f  s u p p o r t  f o r  t h e ir  
d a u g h te r . I t  w as th e  d e c is io n  o f  th e  B o a rd  th a t  th e  
v ic t im  w as an in n o c e n t  v ic t im  o f  a v io le n t  c r im e  a n d  
a w a rd e d  th e  c la im a n t  o n  b e h a lf  o f  th e  d a u g h te r  fo r  
lo ss  o f  s u p p o r t  u n d e r  S e c t io n  18.67.110(3).

A w a r d  $11,200.00

C la im  N o . 78-038

T h e  c la im a n t ,  u 10 y e a r  o ld  m a le , was s tr u c k  d o w n  b y  
n h i t  a n d  r u n  d r iv e r . T h e  a p p l ic a t io n  w us d e n ie d  u n d e r  
S e c t io n  18.67.130(b)(4) as th e  p ro g ram  d o e s  n o t  c o v e r  
p e r s o n a l in ju r ie s  o r  d e a th  as th e  re s u lt  o f  th e  o p e r a t io n  
o f  a m o t o r  v e h ic le  u n le s s  th e  v e h ic le  w its u sed  as a 
w e a p o n  in  a d e lib e r a t e  a t t e m p t  to  in ju r e  o r  k il l th e  
v ic t im .

Award. Denied
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The claimant, a 58 year old male, was attacked in his 
apartment by three men. He was beaten severely and 
lost all of his lower teeth and some of his upper teeth. 
It was the decision of the Board to deny the claim on 
the gr junds that there was nothing compensable under 
the statute. The medicals were paid by the Veteran’s 
Administration and the Board cannot compensate for 
money stolen and this was all the claimant requested. 
The claim was denied under Section 18.67.080(c) and 
the Board did not reach the issue of eligibility as to 
whether the claimant was an innocent victim.
Award. Denied

Claim No. 78-040
The claimant, a 21 year old male, was standing by hu 
truck while u man was pouring gas into the truck. The 
man turned and threw the remaining gas on the 
Jaimant’s legs and then invited him into his trailer for 
the purpose of changing clothes. The claimant, after 
waiting about five minutes for the change of clothes, 
approached the man who stuck a cigarette light r at his 
legs and ige 1 the claimant’s pants, The claimant 
suffered b n both of his legs. He was tiansferred 
out of state for grafting of the non-healing bum wounds 
on his right foreleg. It was the determination of the 
Board that he was an innocent victim of a violent crime 
and awarded medical expenses and loss of earnings 
under Section 18.67.110(1) and (2). An Emergency 
Award of $1,500.00 had previously been granted.
A\ rd: $8,624.26

Claim No. 78-041
The elaimunt, a 40 year old male, who lived and worked 
at a lodge, hud closed *he lodge for the night when he 
heard a knock at the door. He opened the door and saw



three men standing there. As one man had a gun, he 
quickly slammed the door shut. Four shots were fired 
through the door and two bullets struck the claimant in 
the back, one lodging next to his heart. It was the 
determination of the Board that the claimant was an 
innocent victim of a violent crime and awarded him loss 
of earnings and medical expenses under Section 18.67- 
.110(1) and (2).
Award: $1,277.75

Claim No. 78-042
The claimant, a 21 year old male, states that he was 
assaulted and threatened with a gun, however, the appli­
cation was incomplete and gave no dates. After several 
letters were written and there was no reply, the case was
closed.
Award: Case Closed

Claim No. 78-043
The claimant, u 52 yeur old male, alleged he was 
assaulted at the airport. His application was denied us 
there was no evidence of a crime committed, no medical 
reports or verification as is necessary under Section 
18.67.030(b) and Section 18.67.130(a). The same 
application had been submitted in a prior year and had 
been denied.
Awurd: Denied

Claim No. 78-044
The claimant, u 25 year old female, picked up a male 
hitchhiker. He pulled a small caliber pistol on her. 
directed her to an area off the roud and raped her. It 
was the determination of the Board thut the claimant 
was an innocent victim of a violent crime and eligible
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for compensation. I t  was the decision of the Board to 
compensate the claimant for out of pocket expenses, 
loss of earnings and future counselling under Section 
18.67.110(1), (2) and (4).
Award: $2,307.90

Claim No. 78-049
The claimant, a 49 year old male, was attacked in a 
friend’s apartment by three men. He was shot in the 
buttocks and beaten severely about the head causing 
lacerations and broken teeth. Several letters were 
written requesting information and, as there was no 
reply, the case was closed.
Award: Case Closed

Claim No. 78-050
The claimant, a 49 yeur old female, suffered injurier to 
her back and eye when the car in which she was r ■ ng 
was struck by another vehicle. The application was 
denied under Section 18.67.130(b)(4) as the program 
does not cover personal injury as a result of the opera­
tion of a motor vehir e unless the vehicle was used as a 
weapon in a deliberate uttempt to injure or kill the 
victim.
Award: Denied

Claim No. 78-053
The victim, a 36 year old male, was shot and killed 
when u man walked into a market and started shooting 
with a .357 magnum. The assailant was luter convicted 
of First Degree Murder and sentenced to life in prison.
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Hie claimant, wife o f the victim, requested compensa­
tion for herself and six children. I t  was the determina­
tion o f the Board that the claimant and her children 
were eligible for compensation under Section 18.67- 
.110(3) and the Board awarded the maximum amount, 
$40,000.00, for the dependents o f the deceased victim. 
An Emergency Award o f $1,600.00 had previously 
been granted and was deducted from the final award.
Award: $40,000.00

Claim No. 78-054
The claimant, a 29 year old male, was home with his 
wife and new baby when the landlord entered the house 
and accused the claimant of hiding the landlord’s girl­
friend. The landlord picked up a part from a handyman 
jack and beat the claimant, breaking the claimant’s arm, 
in addition to giving him severe cuts, bruising the 
claimant’s wife, threatening harm to the baby wd 
destroying several articles of furniture. A hearing was 
held and the Board, after reviewing the hearing officer's 
report, made the decision to award out of pocket 
expenses and loss of earnings under Section 18.07- 
110(1) and (2).
Award: *1,387.50

□ aim No. 78-055
The victim, a 39 year old female, was found by the side 
o f the road over an embankment with numerous in­
juries. She had already expired and was identified at a 
later date. The claimant is the mother of the victim and 
requested compensation for funeral expenses. It was 
the decision of the Board to deny the claim on the 
grounds there was lack of evidence that she was on 
innocent victim of a violent crime. There was evidence
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that indicated a hit and run accident. There was the 
possibility that someone attacked her, however, the evi­
dence was not conclusive to prove she was a victim of a 
violent crime compensable under this program. The 
claim was denied under Section 18.67.080(c).
Award: Denied

Claim No. 78-056
The claimant, a 52 year old female, alleged she was 
assaulted and raped in her apartment. After several 
letters were written requesting information, the 
claimant advised that she no longer wished to pursue . r 
claim because of the amount of paperwork and loss of 
privacy involved.
Award: Case Closed

Claim No. 78-057/058
The victim, a 30 year old male, entered a bar with a 
friend and sat on a bar stool. There was a slight discus­
sion with the offender regarding the bar stool but 
nothing of any magnitude. The offender left the bar 
and returned a while later and killed the victim by 
shooting him in the head. As the claimants are the two 
minor children of the victim and in the custody of their 
mother, the claims were filed on their behalf by their 
mother. It was the determination of the Board that the 
victim was an innocent victim of a violent crime and the 
children were eligible for compensation under Section 
18.67.110(3). It was the decision of the Board to award 
each of the children $10,000.00. The Foard suggested 
that, if necessury, the money be used for the support 
und maintenance or any emergency medicul needs that 
might arise but that the primary purpose of the award 
was for future education and, if not so used, that it be 
given to each child upon reuching the age of maturity.
Award: $20,000.00
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The claimant, an 18 year old female, was confronted by 
three females whom she knew and a fight ensued. The 
claimant was struck on the head with a pair of num- 
chucks. It was the decision of the Board to deny the 
claim under Section 18.67.080(c) on the grounds there 
was evidence that indicated consent and/or provocation.
Award: Denied

^^Claim No. 78-062
The claimant, a 21 year old male, received a gunshot 
wound in the thigh after an argument with the offender. 
It was the decision of the Board to deny the claim under 
Section 18.67.080(c) on the grounds that there was not 
enough evidence to establish that the claimant was an 
innocent victim of a violent crime and the Board felt 
there was some indication of provocation/consent on 
the part of the claimant.
Award: Denied

^^Claim No. 78-059

Claim No. 78-063
The claimant, a 30 year old male, was waiting outside 
an apartment building when he noticed a fight in 
progress. He and a friend walked over and broke up the 
fight. The offender walked awuy and came back a few 
minutes later, pulled out a revolver and shot the 
claimant. The claimant was in the hospita1 for appro.: i- 
mately a month and a half und had not oeen able to 
work for three months after the hospitalisation. The 
Board granted an Emergency Awaru of $1,500.00 and 
requested more information before making a final deter­
mination on the claim. The Emi ncy Award was 
granted under Section 18.67.120(1).
Emergency Award: $1,500.00
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The claimant, a 25 year old male, was in his apartment 
when two men forced their way into the apartment and 
beat the claimant severely. It was the decision of the 
Board to deny the claim under Section 18.67.130(a) on 
the grounds that the injuries did not result from a crime 
encompassed under Section 18.67.100 of the statute.

No. 78-065

The claimant, a 22 year old male, was involved in an 
altercation in a bar and states that he was severely 
beaten. It was the decision of the Board to deny the 
claim under Section 18.67.130(a) on the grounds hat 
the injuries did not result from a crime encompassed 
under Section 18.67.100 of the statute, therefore, the 
Board did not reach the question as to whether the 
claimant was an innocent victim.
Award: Denied

Claim No. 78-068
The victim, a 29 year old male, was hitchhiking when he 
was picked up by a male and female who later beat him 
brutally and then shot him to death. The claimant is 
the foster mother of the victim and requested compen­
sation for funeral expenses. It was the determination 
of the Board that the claimant was eligible for compen­
sation and awarded funeral expenses under Section 
18.67.110(1).
Award: $697.00

Award: Denied

Claim No. 78-066
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Claim No.,'78-069

The claimant, a 26 year old male, stated he was helping 
the management of a bar evict a man and he was jumped 
by three or four other men and received several blows to 
the head requiring approximately thirty-five stitches. It 
was the decision of the Board to deny the claim under 
Section 18.67.130(a) on the grounds that there was no 
report to the police as is required in the statute.
AwarJ: Denied

Claim No. 78-071
The claimant, a 31 year old male, went to an apart­
ment to pick up a person who needed to go to the 
Emergency Clinic. He walked into the person’s house 
and was attacked by a guar! dog. The police reported 
that the claimant had leaneu down to pet the dog and 
*he dog attacked him. T le claimant lost the sight in one 
eye. The Board ruled that the claim was ineligible 
under Section 18.67.130(a) on the grounds that it was 
not a crime encompassed under Section 18.67.100 of 
the statute.
Award: Denied

Claim No. 78-073
The claimant, a 31 year old male, was critically injured 
when a mar. walked into a market where the claimant 
was working and started shooting with a .357 magnum. 
Another victim was shot and killed at the same time. 
The assailant was convicted of First Degree Murder and 
sentenced to life in prison. It was the decision of the 
Board to . ward the claimant the maximum allowable 
under their Standards of Compensation for vocational 
retraining and rehabilitation in the amount of
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$10,000.00 under Section 18.67.110(2) and out of 
pocket expenses under Section 18.67.110(1). An 
Emergency Award of $1,500.00 had previously been 
granted and was deducted from the final award.
Award: $10,939.34

Claim No. 78-074
The claimant, a 21 year old male, was involved in a 
scuffle in a bar. The claimant and offender reconciled 
their differences and left the bar *ogeth.*r. A short time 
later the offender stabbed the claimant in the arm. By 
th claimant’s own statement, he provoked the incident 
through name calling. The claimant voluntarily injected 
himself into a situation that was volatile and violent 
thereby consenting to the incident. It was the decision 
of the Board to deny the claim under Section 18.67- 
.080(c) on the grounds that there was provocation and 
consent.
Award: Denied

Claim No. 78-077
The claimant, a 44 year old male, was involved in an 
altercation in the parking lot of u bar. The' claimant 
produced a rifle from his vehicle and several men started 
beating the claimant until he lost consciousness. It was 
the decision of the Board to deny the claim under 
Section 18.67.080(c) on the grounds that there was 
evidence that the claimant’s use of the rifle and possible 
verbal exchange contributed to or provoked the inci­
dent. The Bonrd did not feel they bad enough evidence 
to establish the claimant as an innocent victim of i 
violei t crime.
Award: Denied
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Claim No. 78-078

The victim, a 9 year old female, was sexually assaulted 
and bmtally murdered. The claimant is the mother of 
the victim. I t  was the determination of the Board that 
the girl was an innocent victim of a violent crime and 
the claimant was eligible for compensation for out of 
pocket expenses, funeral expenses and loss of earnings 
under Section 18.67.110(1), (2) and (4).
Award: $4,954.99

Claim No. 78-080
The claimant, a 26 year old female, was involved in an 
incident where she was raped, the offender deliberately 
drove her car in the ditch, proceeded to beat her 
severely and left her lying in the snow. Injuries included 
severe frostbite of both hands and feet, which resulted 
in the Iosb of multiple falanges of both hands, residual 
stiffness of both hands and amputation of multiple 
falanges of one foot. I t  was the determination of the 
Board tnat the claimant was an innocent victim of e 
violent crime and eligible for compensation. The Board 
awarded the claimant under Section 18.67.110(2) for 
permanent partial disability according to the Board’s 
Standards of Compensation.
Award: $7,500.00

Claim No. 78-081
The claimant, a 34 year old male, alleged he suffered 
emotional injury due to a divorce. The application was 
denied as it did not meet any of the eligibility require­
ments under the statute.
Award: Denied
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Claim No. 78-082

The claimant, a 13 year old male, requested compensa­
tion as his bicycle was stolen from the schoc' bicycle 
rack. The application was denied as the program does 
not cover monetary loss or property damage but relates 
specifically to personal injury or death of the \ictim 
through a violent crime under Section 18.67.100.
Award: Denied

Clrim No. 78-083
The claimant, a 24 year old female, was riding her 
motorcycle when she was struck by a car and suffered a 
compound fracture to her right leg. The application was 
denied under Section 18.67.130(b)(4) as the program 
does not cover personal injury or death as a result of the 
operation of a motor vehicle unless the vehicle was 
used as a weapon in a deliberate attempt to injure or kill 
the victim.
Award: Denied

VAciaim  No. 78-084
The claimant, a 39 year ola female, stated she received a 
broken nose in an altercation over an alleged trespassing 
incident. The feud between the claimant und offender 
had oeen ongoing for some time as to whether a road 
was private or public. It was the decision of the Board 
to deny the claim on the grounds that (1) it was a 
simple assault not compensable under the statute as the 

~cnmes compensable are listed under Section 18,67.100, 
("5) the incident was attributable 10 the claimant's own 
actions and would be ineligible because of provocation 
and consent under Section 18.07.080(c), und (3) there 
was no police report filed which is required under 
Section 18.67.130(a).
Award: Denied
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Claim No. 78*086

The claimant, a 20 year old male, was sitting in a bar 
when he was confronted by a complete stranger who 
started beating him with a pool cue. I t was discovered 
that the offender thought the claimant was someone 
else. I t  was the determination of the Board that the 
claimant was an innocent victim of a violent crime and 
eligible for compensation. The Board awarded medical 
expenses under Section 18.67.110(1).
Award: $960.00

Claim No. 78-088
The claimant, a 34 year old female, was sexually 
assaulted. It  was the determination of the Board that 
the claimant was an innocent victim of a violent crime 
and eligible for compensation. It was the decision of 
the Board to award out of pocket expenses and future 
counselling under Section 18.67.110(1) and (4).
Award: $4,S04.90

Claim No. 78-093
The victim, a 58 year old male, was visiting in the home 
o f a friend. They were drinking when the friend pulled 
a gun and shot and killed the victim. The claimaM is 
the wife of the victim. It was the decision of the Hoard 
to deny the claim under Section 18.67.080(c) on the 
grounds that there was inadequate evidence that the 
victim was an innocent victim of a violent crime.
Award: Denied

4 9



M E M O R A N D U M S t a t e  o f  A l a s k a

TO: J o s  M a p r a n a t h  
B u d g e t  A n a l y s t  
D e p a r t m e n t  o f  P u b l i c  S a f e t y

DATE; J a n u a r y  2 9 ,  19 7 9

FILE NO

FROM: N o l a  K .  C a p p ,  A d m i n i s t r a t o r
V i o l e n t  C r i m e s  C o m p e n s a t i o n  B o a r d

TELEPHONE NO

SUBJECT: S e n a t e  B i l l  77

B a s e d  o n  t h e  h i s t o r i c a l  d a t a  a t  o u r  d i s p o s a l ,  w e  d o  n o t  f e e l  t h e r e  w i l l  
b e  a  f i s c a l  i m p a c t  o v e r  a n d  a b o v e  t h e  a p p r o p r i a t e d  f u n d s .

T h e  H o n o r a b l e  R o b e r t  Z i e g l e r  
A l a s k a  S t a t e  S c  . a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99B11  

D e a r  S e n a t o r  Z i e g l e r :

T h o  V i o l e n t  C r i m e n  C o m p e n s a t i o n  B o a r d ,  a t  t h e i r  N o v e m b e r  m e e t i n g ,  r e q u e s t e d  I  
w r i t e  a s k i n g  y o u r  a a n l s t a n c e  w i t h  a  p r o b l e m  i n  t h e  s t a t u t e  t h a t  h a s  a r i s e n  
s e v e r a l  t i n e n  d u r i n g  t h e  p a s t  y e a r .

S e v e r a l  c l a i m s  h a v e  b e e n  s u b m i t t e d  w h e r o  t i i o  c l a i m a n t  w a n  k i c k e d  a n d  b e a t e n  
c a u s i n g  n o v e r o  i n j u r i e s ,  . h o  Z o a r u  h a s  I u l  t o  d e n y  t h o  c l a i m s  b e c a u s o  s g g r a v a t o d  
A s s a u l t  d o e s n ' t  q u a l i f y  a n  a  c o m p e n s a b l e  c r i m e  t u m o r  S e c t i o n  1 0 0  o f  t h e  s t a t u t e .

T3io H o a r d  w o u l d  l i k o  y o u r  a n a l  s t a n c e  i n  a m e n d i n g  S e c t i o n  1 0 0  o f  t h e  a t a t u t o  t o  
i n c l u d e  A g g r a v a t e d  A n u a u l t  a 3  a  q u a l i f y i n g  c r i m e  n o  i n n o c e n t  v i c t i m s  o t  b r u t a l  
a t t a c k o  c a n  b o  c o m p e n s a t e d .

T h o  H o a r d  d o n s  n o t  f e e l  t h i s  w o u l d  h a v e  a  g r e a t  f A n c a l  i m p a c t  o n  t h o  p r o g r a m  
a n  c l a i m s  o f  t h i s  n a t u r e  d o  n o t  r e q u e s t  l u r o o  s u m s  o f  m o n e y  n o  n o  f i s c a l  n o t e  
w o u l d  b o  r e q u i r e d .

Y o u r  a s s i s t a n c e  i n  t h i s  n a t t e r  a n d  y o u r  s u p j > o r t  o f  t h o  p r o g r a m  i s  a p p r e c i a t e d .

S i n c e r e l y ,

• - /
( M r s . )  H o ! a  K .  C a n ’
Administrator

UKsCjmmg



THE LEGISLATURE OF THE STATE OF ALASKA 
ELEVENTH LEGISLATURE

■FISCAL  N O T E

REQUEST
Bill/Resolution No. ___________________________________________
Title An a c t re la t in g  to  ccnpensation fo r  c r im in a l in ju r ie s .

SB77

Requested hv Leg is la tive  Finance Date 1-29-79

I I .  F ISCAL D ETAIL
Agency Affected Department o f P u b lic  S a fe ty
Program Category Affected A d m in istra tio n  o f J u s t ic e
BRU, Program, or Subprogram(s) Affected V io le n t Crime Compensation Board/Due Process 
(Note: I f  more than one budget component is affected, separate Iine-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EOUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL -0- -0- -0- -0- -0-

FUNDING (Thousands of Dol 
GENERAL FUND

lars)

FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FU LL TIM E
PART TIM E
TEMPORARY

I I I .  AN ALYSIS (See Fiscal Note Preparation Instructions, Section 111)

Aggravated a s s a u lt  c la im s u s u a lly  in vo lv e  no la rg e  sum o f money and 
the program manager e s tim a te s no f i s c a l  inpac t a t a l l .

IV. DATE 1/29/79 PREPARED B 
AGENCY . 
PHONE _Original: Legislative Finance 

cc: Budget and Management
Prime Sponsor (First Legislator Named)

'kepa

/  L

Jos Mapranath, Budget Analyst/ ( iA V  ^
i v*Fnvsr\F Di iU 1 X £?artm ent o f  P u b lic  S a fe ty  
4368

33 001 (Rev. 12/78)



A M E N D M E N T

Offered in  the SENATE 2y the Jud ic ia ry Committee
TO: SENATE BILL NO. 77

Page 2, l in e s  A - 10:
Delete a l l  materia l and in se rt the fo llowing:

"(2) the commission or attempt on the part of one other than 
the applicant to commit any of the fo llow ing offenses: murder in any 
degree, manslaughter, c r im ina lly  negligent homicide, a ssau lt in the 
f i r s t  or second degree, kidnapping, sexual assau lt in any degree, sexual 
abuse of a minor, contributing to the delinquency of a minor under 
AS 11.51.130(a)(4), threats to do bod ily harm, or lewd, indecent, or 
obscene a c ts ."

-
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PO U C H  V STATE CAP ITO L  

JU N E A U  A LA SK A  9981 I 

907-165-3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 31, 1979

SUBJECT: Proposed amendment to Senate B i l l  No. 77
TO: Members of the Senate Jud ic ia ry  Committee
FROM: Jamefc A. McKenzie, L eg is la t iv e  Counsel

The purpose of Senate B i l l  No. 77 is  to allow the Violent Crimes Compensation Board to compensate v ictim s of aggravated a s sau lt . This i s  provided for in sec. 1 by adding aggravated a ssau lt to the l i s t  of offenses for which compensation may be paid. This l i s t  of offenses, however, w i l l  be obsolete when the new crim inal code takes e f fe c t on January 1, 1980. Section 2 of the b i l l  i s  an attempt to tran s la te  the l i s t  of offenses, including aggravated a s sau lt , into the language of the new crim inal code. The d i f f i c u l t y  i s  in tran s la t in g  the terms "threats to do bod ily harm" and "lewd, indecent, or obscene a c ts ."  (Page 2, l in e s 22-23). Threats to do bod ily harm and lewd, indecent, or obscen'- acts are not, as such, crimes under the present crim inal code ^r under the new crim inal code. I  had thought i t  best to elim inate these general terms and replace them wl-h sp ec if ic  crimes under the new crim inal code. Upon reviewing the b i l l ,  however, I  be lieve that i t  i s  be tte r to leave these terms as they are. There are a number of crimes under the new crim inal code which could, in some circumstances, involve threats to do bodily harm or lewd, indecent, or obscene ac ts . For example, harrassment under AS 11.61.120(a)(4) involves anonymous phone c a l l s ,  obscene phone c a l l s ,  and phone c a l l s  that threaten physical in ju ry . I f  th is  were added to the l i s t ,  i t  would read, "harrassment under AS 11.61.120(a)(4) which involves an obscene phone c a l l  or a phone c a l l  that threatens physica l in ju ry ."
Use of the general terms in the ex is t in g  law elim inates the complexity and confusion of l i s t i n g ,  with appropriate q u a l i ­f ic a t io n s , every crime which might come under those terms and helps to insure that new crimes coming under those terms w i l l  be covered. The proposed amendment tran s la te s the sp ec if ic  crimes l i s t e d  in sec. 1 into th e ir  counterparts under the new crim inal code and re ta in s the general terms "threats to do bod ily  harm" and ’lewd, indecent, or obscene a c t s . "
JAMcK:nem



J a n u a r y  3 0 ,  1 9 7 9

T h e  H o n o r a b l e  R o b e r t  IT. Z i e g l e r ,  S r .
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  Z i e g l e r :

T h e  V i o l e n t  C r i m e s  C o m p e n s a t i o n  B o a r d  r e q u e s t s  p a s s a g e  o f  S B  77 a m e n d i n g  
S e c t i o n  1 0 0  o f  t h e  s t a t u t e  t o  i n c l u d e  A g g r a v a t e d  A s s a u l t .

F i v e  c l a i m s  w e r e  s u b m i t t e d  i n  F Y 7 8  w h i c h  h a d  t o  b e  d e n i e d  b e c a u s e  t h e  i n j u r i e s  
d i d  n o t  r e s u l t  f r o m  a  c r i m e  e n c o m p a s s e d  u n d e r  S e c t i o n  1 0 0 .  W h i l e  t h e  n u m b e r  
d o e s  n o t  s e e m  l a r g e ,  t h e  B o a r d  b e l i e v e s  i n n o c e n t  v i c t i m s  s h o u l d  b e  c o m p e n s a t e d
f o r  m e d i c a l  e x p e n s e s  a n d  l o s s  o f  e a r n i n g s  d u e  t o  i n j u r i e s  r e c e i v e d  a t  t h e
h a n d s  o f  a s s a i l a n t s .

F o r  e x a m p l e ,  o n e  c l a i m a n t  w a s  a t  h o m e  w h e n  t w o  m e n  f o r c e d  t h e r r  w a y  i n t o  t h e  
a p a r t i . i e n t  a n d  b e a t  a n d  k i c k e d  t h e  c l a i m a n t  s e v e r e l y .  T h e  c l a i m a n t  i n c u r r e d  
f r a c t u r e d  n a s a l  b o n e s  a n d  m u l t i p l e  a b r a s i o n s  a n d  c o n t u s i o n s  a b o u t  t h e  h e a d ,  
n e c k ,  a r m s  a n d  u p p e r  c h e s t .  T h e  c l a i m a n t ' s  m e d i c a l  e x p e n s e s  w e r e  $ 2 , 1 5 7 . 0 0  o f  
w h i c h  t h e  i n s u r a n c e  c o m p a n y  p a i d  $ 1 , 5 6 1 . 5 0 ,  l e a v i n g  t h e  c l a i m a n t  o w i n g  a  
b a l a n c e  o f  $ 6 4 5 . 5 0 .  S i n c e  t h e  c l a i m a n t  w a s  i n  t h e  h o s p i t a l  e i g h t  d a y s  a n d  
u n a b l e  t o  w o r k  f o r  a  p e r i o d  o f  t h r e e  w e e k s  t o t a l ,  l o s s  o f  e a r n i n g s  w e r e  
i n c u r r e d  i n  t h e  a m o u n t  o f  $ 8 8 0 . 5 5 .

A s  t h e  a m o u n t  o f  c o m p e n s a t i o n  f o r  e a c h  o f  t h e  c l a i m s  w o u l d  b e  a p p r o x i m a t e l y  
$ 2 , 0 0 0 . 0 0 ,  t h e  B o a r d  d o e s  n o t  f e e l  t h e r e  w o u l d  b e  a  f i s c a l  i m p a c t  o n  t h e  
p r o g r a m  o v e r  a n d  a b o v e  t h e  a p p r o p r i a t e d  f u n d s .

T h e  C r i m e  o f  A g g r a v a t e d  A s s a u l t  a p p e a r s  t o  b e  w i t h i n  t h e  i n t e n t  o f  t h e  o r i g i n a l
s t a t u t e  t h e r e f o r e  t h e  V i o l e n t  C r i m e s  C o m p e n s a t i o n  B o a r d  s u p p o r t s  t h i s  b i l l .

A s  a  B o a r d  m e e t i n g  w a s  p r e v i o u s l y  s c h e d u l e d  i n  A n c h o r a g e  o n  F e b r u a r y  1 ,  1 9 7 9 ,  
i t  i s  i m p o s s i b l e  t o  p e r s o n a l l y  t e s t i f y  a t  t h e  h e a r i n g .  H o w e v e r ,  y o u r  t h o u g h t f u l  
c o n s i d e r a t i o n  w i l l  b e  a p p r e c i a t e d .

( M r s . )  N o l a  K .  C a p p  
A d m i n i s t r a t o r

NKC :m m g
1 2 - L 6 L H



SB 77 JUDICIARY BY REQUEST RELATING TO COMPENSATION FOR
CRIMINAL INJURIES.

THE PURPOSE OF THIS BILL IS TO ADD "  AGGRAVATED ASSAULT”  TO THE
CRIMES WHICH A PERSON MAY APPLY FOR COMPENSATION FROM THE VIOLENT
CRIMES COMPENSATION BOARD.

SECTION 1. Adds "aggraveted assault”  to  the current offenses 
under which a person may apply fo r  compensation.

SECTIONS 2-6 These sections have been rew ritten  and amended in  order 
to  include the new term fo r  aggravated assault and to 
conform to  in te rn a l cross references under the 
new crim ina l code, which w i l l  be e ffe c tive  January, 
1980.

*N0TE: Only section 1 w i l l  take e ffe c t inmediately, a l l  other
sections w i l l  take e ffe c t January 1980.





Dat e :  ' ^  ̂

Mr .  P r e s i d e n t :

The Commi t t ee  on JbDIT 1ARY___________________ has had______ ! _ _ _
im m un ity  aad p ro te c t io n  o f  w itn e s se s

under  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o mmi t t e e )  
r e p o r t s  i t  back w i t h  t he  f o l l o w i n g  r e c o mmen da t i o ns :

[ 1 

[ ] 

[ ]

[ 1

t . ' J  

[ ]

do pass [ ] do n o t  pass

do pass w i t h  a t t a c h e d  amendment s( s )

r e p l a c e  w i t h  CS f o r  ______________________________

and recommends ____

[ ] same t i t l e
f j new t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I p t e n t "  [ ]

r e p o r t s  i t  back w i t h o u t  r ecommenda t i on  

r e f e r r e d  t o  t he ' ' * 7 t..-__________

MEMBERS SIGNING 
DO PASS

New F i s c a l  Note

Commi t t e e

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

\*
r i

\ L  M , -i

S 60 (Rev. 12/78)

y . .
CHAIRMAN
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b ru a ry  7, 1979

SUBJECT: Im m unity  o f  W itnesses :
SB 78

TO: S enator R obert Z ie g le r ,  Chairman
J u d ic ia r y  Committee

FROM: R icha rd  A. B ra d le y , L e g is la t iv e  Counsel

You r e c e n t ly  re q u e s te d  o u r comments on th e  c o n s t i t u t io n a l  
and p o l ic y  im p l ic a t io n s  o f  SE 78. I  r e g r e t  th a t  th e  p ress  
o f  o th e r  bus iness  p reven te d  my d e l iv e r y  o f  these  comments 
b e fo re  th e  h e a r in g  h e ld  on F eb rua ry  1.

The F i f t h  Amendment to  th e  U.S. C o n s t i tu t io n  e s ta b lis h e s  
p ro te c t io n  to  a w itn e s s  f o r  te s tim o n y  ^ iv e n  w h ich  may im p lic a te  
him  c r im in a l ly ;  the  p ro v is io n  d e c la re s :

No person  . . .  s h a l l  be com pe lled  in  any c r im in a l case 
to  be a w itn e s s  a g a in s t h im s e lf .

W h ile  the  F i f t h  Amendment a p p lie s  to  cases in  b o th  S ta te  and 
F e d e ra l c o u r t ,  the  A laska  C o n s t i tu t io n  d u p lic a te s  a lm ost 
v e rb a tim  the  p r iv i le g e  in  S e c tio n  9 o f  the  D e c la ra t io n  o f  
R ig h ts  [ A r t i c le  1 ] :

No person s h a l l  be com pe lled  in  any c r im in a l p ro ce e d in g  
to  be a w itn e s s  a g a in s t h im s e lf .

While courts ty p ic a l ly  view the p r iv i le g e  to be e s se n t ia l ly  absolute, i f  the testimony cannot incrim inate the witness, then the p r iv i lege  cannot be asserted. Thus, i f  e f f e c t iv e  
im m un ity  has been g ra n te d , th e  w itn e s s  can p ro p e r ly  be 
o rd e re d  to  t e s t i f y  and he may l in g e r  in  p r is o n  f o r  contem pt 
so lo n g  as he re fu s e s  to  com ply.



S ena to r R obert Z ie g le r
P^gg 2
F e b ru a ry  7, 1979

But th e  q u e s t io n  th a t  t y p i c a l l y ,  a lm o s t u n ifo r m ly ,  a r is e s  is  
w h e th e r th e  g ra n t o f  im m un ity  under a s ta tu te  [such  as 
SB 78] is  c o x te n s iv e  w i th  th e  p r iv i le g e  g ra n te d  by th e  F i f t h  
Amendment; i f  i t  is  n o t ,  the n  th e  p r iv i le g e  g ra n te d  by th e  
amendment w i l l  o v e r r id e  any o b l ig a t io n  to  t e s t i f y  mandated 
by th e  s ta tu te .  T h is  o c c u rs , o f  c o u rse , because

le g is la t io n  canno t d e t r a c t  from  th e  p r iv i le g e  a ffo rd e d  
by th e  c o n s t i tu t io n .  Counselman v .  H itc h c o c k , 142 
U .S. 547 (1 89 2 ).

Because th e  Counselman d e c is io n  is  so s ig n i f i c a n t  a s ta te m e n t 
o f  th e  law  on im m u n ity , i t  i s  u s e fu l to  examine th e  case 
c lo s e ly .

Counselman was a g ra in  d e a le r  in  th e  M idw es t. He tra n s p o r te d  
h is  g ra in  by t r a in .  A grand  ju r y  was in v e s t ig a t in g  the  
q u e s tio n  w he the r he had re c e iv e d  re b a te s  fro m  r a i l r o a d s  
w h ich  reduced th e  amounts he p a id  f o r  th e  t r a n s fe r  o f  h is  
g ra in  be low  th e  t a r i f f s  p u b lis h e d  by th e  r a i l r o a d s .  When he 
was asked these  q u e s tio n s , he d e c lin e d  to  answer on the  
grounds th a t  th e  answers w ou ld  ten d  to  in c r im in a te  h im . The 
grand ju r y  asked the  fe d e ra l c o u r t  to  o rd e r  h im  to  t e s t i f y  
and, r e ly in g  on a p ro v is io n  o f  fe d e ra l law , the  c o u r t  o rd e re d  
h im  to  t e s t i f y ,  and when he re fu s e d , h e ld  h im  in  contem pt 
and j a i l e d  h it r .  On a habeas corpus p e t i t i o n ,  th e  c i r c u i t  
c o u r t  a f f irm e d .  The U n ite d  S ta te s  Supreme C o u rt re v e rs e d .

The s ta tu te  under w h ich  the  im m un ity  was a l le g e d ly  g ra n te d  
p ro v id e d :

"T h a t no p le a d in g  o f  a p a r ty ,  n o r any d is c o v e ry  o r 
ev idence  o b ta in e d  from  any p a r ty  o r  w itn e s s  by means o f  
any j u d i c i a l  p ro ce e d in g  in  t h is  o r  any fo re ig n  c o u n try ,  
s h a l l  be g iv e n  in  e v id e n c e , o r  in  any manner used 
a g a in s t h im  o r  h is  p ro p e r ty  o r  e s ta te ,  in  any c o u r t  o f  
the  U n ite d  S ta te s , in  any c r im in a l p ro c e e d in g , o r  f o r  
the  en fo rcem ent o f  any p e n a lty  o r  f o r f e i t u r e :  . . .
[R .S .,  §860].



Senator Robert Ziegler

Page 3
February 7, 1979

The C o u r t 's  language is  s ig n i f i c a n t :

I t  rem ains to  c o n s id e r w he ther §860 o f  th e  Revised 
S ta tu te s  removes th e  p r o te c t io n  o f  th e  c o n s t i t u t io n a l  
p ro v is io n  f o r  Counselman. That s e c t io n  must be co n s tru e d  
as d e c la r in g  th a t  no ev idence  o b ta in e d  from  a w itn e s s  
by means o f  a j u d i c i a l  p ro ce e d in g  s h a l l  be g iv e n  in  
e v id e n ce , o r in  any manner used a g a in s t him  o r  h is  
p ro p e r ty  o r  e s ta te ,  in  any c o u r t  o f  the  U n ite d  S ta te s , 
in  any c r im in a l p ro c e e d in g , o r  f o r  th e  enfo rcem ent o f  
any p e n a lty  o r  f o r f e i t u r e .  I t  fo l lo w s ,  th a t  any ev idence  
th a t  m ig h t have been o b ta in e d  from  Counselman by means 
o f  h is  e xa m in a tio n  b e fo re  th e  grand ju r y  co u ld  n o t be 
g iv e n  in  ev idence  o r  used a g a in s t h im  o r  h is  p ro p e r ty ,  
in  any c o u r t  o f  th e  U n ite d  S ta te s , in  any c r im in a l 
p ro ce e d in g , o r  f r r  the  en fo rcem ent o f  any p e n a lty  o r  
f o r f e i t u r e .  T h is ,  o f  co u rse , p ro te c te d  him  a g a in s t the  
use o f  h is  te s tim o n y  a g a in s t h im  o r  h is  p ro p e r ty  in  any 
p ro s e c u tio n  a g a in s t h im  o r h is  p ro p e r ty ,  in  any c r im in a l 
p ro ce e d in g , in  a c o u r t  o f  th e  U n ite d  S ta te s . But i t  
had o n ly  th a t  e f f e c t .  T t c o u ld  n o t , and would n o t 
p re v e n t the  use o f  h is  te s tim o n y  to  sea rch - put o th e r  
te s tim o n y  to  be used in  ev idence  a g a in s t him o r  h is  
p ro p e r ty  in  a c r im in a l- p ro ce e d in g  in  such c o u r t . T t 
c o u ld  n o t p re v e n t the  o b ta in in g  and- use o f  w itn esse s  
and evidence  whcTh shou ld  be a t t r ib u ta b le  d i r e c t l y  to  
the  te s tim o n y  he m ig h t g iv e  under c o m p u ls io n , and on 
w h ich  he m ip n t~Be convic tecT , when o th e rw is e , and i f  t 
had r c Fused to  answer he c o u ld  n o t~ p o s s ib ly  have Been 
c o n v ic te d "

The c o n s t i t u t io n a l  p ro v is io n  d i s t i n c t l y  d e c la re s  th a t  a 
person s h a l l  n o t "be com pe lled  in  any c r im in a l case to  
be a w itn e s s  a g a in s t h im s e l f ; "  and th e  p ro te c t io n  o f  
§860 is  n o t c o -e x te n s iv e  w ith  the  c o n s t i t u t io n a l  p r o v is io n . 
L e g is la t io n  canno t d e t ra c t  from  the  p r iv i le g e  a ffo rd e d  
by the  C o n s t i tu t io n .  Counselman v . H itc h c o c k , 142 U.S.
547, 35 L. ed 1110, 1114-1115 [Emphasis added ].
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The C o u rt the n  proceeded to  examine th e  d e c is io n  o f  o th e r  
A m erican e o u r t t  on th e  F i f t h  Amendment and s im i la r  s ta te  
c o n s t i t u t io n a l  p ro v is io n s .

A f t e r  an e x h a u s tiv e  d is c u s s io n , the  C ou rt s ta te d :

We are c le a r ly  of the opinion that no s ta tu te  which leaves the party or witness sub ject to prosecution a f te r  he answers the crim inating questions put to him, can have the e f fe c t of supplanting the p r iv i le g e  con­ferred by the Constitution of the United S tates’,
S e c tio n  860 o f  the  R evised S ta tu te s  does n o t su p p ly  a 
com ple te  p ro te c t io n  from  a l l  the  p e r i l s  a g a ir s t  w h ich  
the  c o n s t i t u t io n a l  p r o h ib i t io n  was des igned  to  guard , 
and is  n o t a f u l l  s u b s t i tu te  f o r  th a t  p r o h ib i t io n .  In  
v ie w  o f  th e  c o n s t i t u t io n a l  p ro v is io n ,  a s ta tu to r y  
enactm ent, to  be v a l id ,  must a f fo r d  a b s o lu te  im m un ity  
a g a in s t fu tu re  p ro s e c u tio n  f o r  the  o ffe n s e  to  w h ich  the  
q u e s tio n  r e la te s .  * * * S e c t io n  860, m oreover, a f fo rd s  no 
p r o te c t io n  a g a in s t th a t  use o f  com pe lled  te s tim o n y  
w h ich  c o n s is ts  o f  g a in in g  th e re  from  a knowledge o f  the  
d e ta i ls  o f  a c r im e , and o f  sources o f  in fo rm a t io n  w h ich  
may s u p p ly  o th e r  means o f  c o n v ic t in g  the  w itn e s s  o r  
p a r ty .

From a c o n s id e ra t io n  o f  the  language o f  the  c o n s t i t u t io n a l  
p ro v is io n ,  and o f  a l l  the  a u th o r i t ie s  r e fe r r e d  to ,  we 
a re  c le a r ly  o f  o p in io n  th a t  the  a p p e lla n t  was e n t i t le d  
to  re fu s e ,  as he d id ,  to  answer.

Two subsequent d e c is io n s  o f  the  U n ite d  S ta te s  Supreme C ourt 
on c o l la t e r a l  p o in ts  may be n o ted  r e la t i v e ly  b r i e f l y .  In  
Murphy v . W a te r fro n t Com m ission, 378 U.S. 52 (1963) a w itn e s s  
had been c a l le d  b e fo re  a s ta te  in v e s t ig a t in g  com m ission. He 
d e c lin e d  to  answer q u e s tio n s  a f t e r  a g ra n t o f  im m un ity  th a t  
was v iew ed as e f f e c t iv e  to  p ro te c t  him  from  p ro s e c u tio n  
under S ta te  law . He answered, however, th a t  the  answers 
w ould  tend  to  in c r im in a te  h im  under F e d e ra l law  and the  
S ta te  c o u ld  o f f e r  him  no im m un ity  as to  th a t  p ro s e c u tio n .
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M oreover, p re v io u s  Supreme C o u rt d e c is io n s  had agreed th a t  
(1 ) the  F e d e ra l governm ent c o u ld  compel a w itn e s s  to  g iv e  
ev idence  th a t  would in c r im in a te  under s ta te  law  [U n ite d  
S ta te s  v . M urdoch, 284 U .S. 1 4 1 ]; (2 ) th a t  a s ta te  co u ld  
fo rc e  a w itn e s s  to  t e s t i l y  to  ev idence  th a t  w ould  in c r im in a te  
h im  under F e d e ra l law  [ Knapp v . S c h w e itz e r , 357 U.S. 371] 
end (3 ) th a t  te s tim o n y  com pe lled  by a s ta te  co u ld  be i n ­
tro d u c e d  in to  the  fe d e ra l c o u r ts  [Fe]dman v . Uni t e d  S ta te s ,
322 U .S .4 8 7 ]. The c o n d it io n  o f  th e  law  le d - the  Supreme 
C ourt to  re c o n s id e r  i t s  d e c is io n s ;  i t  r e je c te d  a l l  th re e :

We h o ld  th a t  th e  c o n s t i t u t io n a l  p r iv i le g e  a g a in s t s e l f ­
in c r im in a t io n  p ro te c ts  a s ta te  w itn e s s  a g a in s t in c r im i ­
n a t io n  under fe d e ra l law  as w e l l  as under s ta te  law  and 
a fe d e ra l w itn e s s  a g a in s t in c r im in a t io n  under s ta te  as 
w e l l  as under fe d e ra l law .

And

A p p ly in g  the  h o ld in g  o f  th a t  case [Counselman] to  ou r 
h o ld in g s  to d a y , th a t  the  p r iv i le g e  a g a in s t s e l f - in c r im i -  
n a t io n  p ro te c ts  a s ta te  w itn e s s  a g a in s t fe d e ra l p ro s e c u tio n  * * *  
and th a t  " th e  same s ta n d a rd s  must d e te rm in e  w hether [a  
w itn e s s ']  'H e n c e  in  e i t h e r  a fe d e ra l o r  s ta te  p ro ce e d in g  
is  j u s t i f i e d ,  * * *  we h o ld  the  c o n s t i t u t io n a l  r u le  to  be 
th a t  a s ta te  w itn e s s  may n o t be com pe lled  to  g iv e  
te s tim o n y  w h ich  may be in c r im in a t in g  under fe d e ra l law 
u n le ss  the  com pe lled  te s tim o n y  and i t s  f r u i t s  cannot be 
used in  any manner by fe d e ra l o f f i c i a l s  in  co n n e c tio n  
w ith  a c r im in a l p ro s e c u tio n  a g a in s t h im . We con c lu de , 
m oreover, th a t  in  o rd e r to  im plem ent t h is  c o n s t i tu t io n a l  
r u le  and accommodate the  in te r e s ts  o f  th e  S ta te  and 
F e d e ra l Governments in  in v e s t ig a t in g  and p ro s e c u tin g  
c r im e , the  F e de ra l Government must be p ro h ib ite d  from  
m aking any such use o f  com pe lled  te s tim o n y  and i t s
f r u i t s .  T h is  e x c lu s io n a ry  r u le ,  w h ile  p e rm it t in g  the  
S ta te s  to  secure  In fo rm a tio n  necessa ry  f o r  e f fe c t iv e  
law  en fo rcem en t, leaves  th e  w itn e s s  and the  F e de ra l 
Government in  s u b s ta n t ia l ly  th e  same p o s it io n  as i f  the  
w itn e s s  had c la im ed  h is  p r iv i le g e  in  th e  absense o f  a 
s ta te  g ra n t o f  im m un ity .



Senator Robert Ziegler

Page 6

February 7, 1979

I t  fo l lo w s  th a t  p e t i t io n e r s  here  may now be com pe lled  
to  answer the  q u e s tio n s  propounded to  them. Murphy v . 
W a te r fro n t Com m ission, 378 U.S. a t  79.

And in  a fo o tn o te  to  th e  quote  above, th e  C ou rt n o ted  th a t  
" [o ]n c e  a de fendan t dem onstra tes th a t  he has t e s t i f i e d ,  
under a s ta te  g ra n t o f  im m un ity , to  m a tte rs  r e la te d  to  a 
fe d e ra l p ro s e c u t io n ,  th e  fe d e ra l a u th o r i t ie s  have th e  burden 
o f  show ing th a t  t h e i r  ev idence  is  n o t ta in te d  by e s ta b l is h in g  
th a t  th e y  had an in d ep en de n t, le g i t im a te  source  fo r  the  
d is p u te d  e v id e n c e ."

The f i n a l  case examined in  some d e t a i l  is  K a s tig a r  v . U n ite d  
S ta te s , 406 U.S. 4^i. (1 97 2 ). That case examined th e  q u e s tio n  
w he the r th e  te s tim o n y  may be com pe lled  in  th e  face  o f  a 
F i f t h  Amendment c la im  by g ra n t in g  im m un ity  from  the  use o f  
com pe lled  te s tim o n y  and evidence  d e r iv e d  th e re  from  (use and 
d e r iv a t iv e  use im m un ity ) o r  w he the r i t  is  necessa ry  to  g ra n t 
im m un ity  from  p ro s e c u tio n  f o r  o ffe n s e s  to  w h ich  com pe lled  
te s tim o n y  re la te s  ( t r a n s a c t io n a l im m u n ity ) .

The C ou rt rev iew ed  the h is t o r y  o f  e f f o r t s  to  compel te s tim o n y . 
Q u ite  a p a rt from  in s ta n c e s  where the  w itn e s s  c la im s  some 
p o s s ib i l i t y  o f  in c r im in a t io n  r e s u l t in g  from  the  e v ide nce , 
the  g e n e ra l r u le  has lo n g  been re co g n ize d  th a t  a person 
posse ss ing  in fo rm a t io n  may be com pe lled  to  d is c lo s e  the  
in fo rm a t io n  to  a c o u r t .  A c c o rd in g ly ,  a S ta tu te  o f  E liz a b e th ,
5 E l iz .  1, c . 9, §12 (1562) g ra n te d  c o u r ts  the  power to  
compel te s tim o n y  and Lord  Bacon observed  in  1612 th a t  a l l  
s u b je c ts  owed t h e i r  K ing  t h e i r  "know ledge and d is c o v e ry ."
And the  g e n e ra l common law  p r in c ip le  th a t  " th e  p u b lic  has 
the  r ig h t  to  e ve ry  man's e v id e n c e ' was co n s id e re d  an " i n ­
d u b ita b le  c e r t a in t y "  by 1742. 12 T Hansard, P a r lia m e n ta ry
H is to ry  o f  England 675, 693 (1812) [ c i t e d  in  K a s t ig a r  a t  
4 4 3 ].

These r ig h t s  a re  re co g n ize d  in  th e  S ix th  Amendment re q u ire m e n ts  
th a t  an accused be c o n fro n te d  w ith  w itn e s s e s  a g a in s t h im  and 
have com pu lsory p rocess fo r  o b ta in in g  w itn e s se s  In  h is  
fa v o r .  And the  J u d ic ia r y  A ct o f  1789 p ro v id e d  fo r  com pulsory 
a tten da nce  o f  w itn e sse s  in  fe d e ra l c o u r ts .  1 S ta t .  73, 88- 
89.
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The power to  compel te s tim o n y  is  q u a l i f ie d  by th e  F i f t h  
Amendment. The K a s t ig a r  c o u r t  d e s c rib e d  th a t  r i g h t  as a 
" p r iv i le g e  [ t h a t ]  r e f le c t s  a com plex o f  o u r fundam enta l 
va lu e s  and a s p ir a t io n s , and marks an im p o r ta n t advance in  
th e  developm ent o f  o u r l i b e r t y .  * * * T h is  C o u rt has been 
zea lous  to  sa feg ua rd  th e  va lu e s  th a t  u n d e r l ie  th e  p r iv i le g e .

I t  c o n tin u e d :

Im m unity  s ta tu te s  . . .  a re  n o t in c o m p a tib le  w ith  these  
v a lu e s . R a th e r, th e y  seek a r a t io n a l  accommodation 
between the  im p e ra t iv e s  o f  the  p r iv i le g e  and the  
le g i t im a te  demands o f  governm ent to  compel c i t iz e n s  to  
t e s t i f y .  The e x is te n c e  o f  these  s ta tu te s  r e f le c t s  the  
im po rtan ce  o f  te s tim o n y , and the  fa c t  th a t  many o ffe n s e s  
a re  o f  such a c h a ra c te r  th a t  the  o n ly  persons capab le  
o f  g iv in g  u s e fu l te s tim o n y  a re  those  im p lic a te d  in  th e  
c r im e . Indeed , t h e i r  o r ig in s  were in  th e  c o n te x t o f  
such o ffe n s e s , and t h e i r  p r im a ry  use has been to  i n ­
v e s t ig a te  such o ffe n s e s . * * *A s  Mr. J u s t ic e  F ra n k fu r te r  
o bse rved , speak ing  f o -  the  C ourt in  U llm ann v . U n ite d  
S ta te s , 350 U.S. 422 (1 9 5 6 ), such s ta tu te s  have "become 
p a r t  o f  o u r c o n s t i t u t io n a l  f a b r i c . "

The C ou rt n o ted  th a t  e ve ry  S ta te  in  th e  Union has such laws 
as do P u e rto  R ico  and the  D i s t r i c t  o f  C o lum bia. A laska  
p re s e n t ly  has s e v e ra l such laws th a t  have na rrow  a p p l ic a t io n .
AS 4 5 .5 5 .1 9 0 (d ) i s  u s e fu l in  s e c u r i t y  a c t v io la t io n s  and 
AS 0 6 .0 5 .0 2 0  is  u s e fu l in  b an k ing  a c t v io la t io n s .  O the r 
such A laskan  im m un ity  laws may e x is t .

I n i t i a l l y ,  I  n o te  th a t  th e  C ourt sum m arily  re je c te d  the  
s u g g e s tio n  th a t  the  F i f t h  Amendment p re v e n ts  t ’ s enactm ent 
o f  im m un ity  a c ts ;  th e  C ou rt found "no m e r it "  to  t h is  c o n te n t io n .

The second q u e s tio n  examined is  th e  c la s s ic  q u e s t io n : is  the  
scope o f  the  im m un ity  g ra n te d  c o -e x te n s iv e  w ith  th e  scope o f  
the  p r o te c t io n  a ffo rd e d  by the  Amendment? P e t i t io n e r  u rged 
the  C o u rt to  conc lude  cha t " t r a n s a c t io n a l im m u n ity " i s  the  
minimum im m un ity  c o -e x te n s iv e  w ith  the  p r iv i le g e .  In  th a t  
s u g g e s tio n , the  p e t i t io n e r s  r e ly  on Counselman. The C ou rt 
agreed th a t  Counselman had in  fa c t  e s ta b lis h e d  th e  scope o f  
im m un ity  a c ts  from  i t s  d e c is io n  in  1892 u n t i l  th e  a d o p tio n  
o f  th e  p re s e n t O rgan ized  Crime C o n tro l A c t o f  1970, Pub. L. 
91-452 .
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The new s ta tu te ,  w h ich  does n o t " a f f o r d  [ th e ]  a b s o lu te  
im m un ity  a g a in s t fu tu r e  p ro s e c u t io n "  r e fe r r e d  to  in  
Counselm an, was d ra f te d  to  meet what Congress judges  to  
be th e  c o n c e p tu a l b a s is  o f  Counselman, as e la b o ra te d  in  
subsequent d e c is io n s  o f  th e  C o u rt, nam ely, th a t  im m un ity  
fro m  the  use o f  com pe lled  te s tim o n y  and ev idence  d e r iv e d  
th e re fro m  is  c o e x te n s iv e  w ith  th e  scope o f  the  p r iv i le g e .  
K a s t ig a r , 406 U .S. 452-453.

The 1970 A c t e x p l i c i t l y  p re s c r ib e s  th e  use in  any c r im in a l 
case o f  " te s t im o n y  o r  o th e r  in fo rm a t io n  com pe lled  under the  
o rd e r (o r  any in fo rm a t io n  d i r e c t l y  o r  i n d i r e c t l y  d e r iv e d  
from  such te s tim o n y  o r  o th e r  in fo r m a t io n )  "

We h o ld  th a t  such im m un ity  from  use and d e r iv a t iv e  use 
is  c o e x te n s iv e  w i th  th e  scope o f  the  p r iv i le g e  a g a in s t 
s e l f - in c r im in a t io n ,  and th e re fo re  is  s u f f i c ie n t  to  
compel te s tim o n y  o ve r th e  c la im  o f  th e  p r iv i le g e .
W h ile  a g ra n t o f  im m un ity  must a f f o r d  p r o te c t io n  com­
m ensurate w ith  th a t  a f fo rd e d  by the  p r iv i le g e ,  i t  need 
n o t be b ro a d e r. T ra n s a c t io n a l im m u n ity , w h ich  accords 
f u l l  im m un ity  from  p ro s e c u t io n  f o r  th e  o ffe n s e  to  w h ich  
th e  com pe lled  te s tim o n y  r e la te s ,  a f fo rd s  the  w itn e s s  
c o n s id e ra b ly  b ro a d e r p r o te c t io n  than  does the  F i f t h  
Amendment p r iv i le g e .  The p r iv i le g e  has n eve r been 
c o n s tru e d  to  mean th a t  one who in vo ke s  i t  canno t sub­
s e q u e n tly  be p ro s e c u te d . I t s  s o le  concern  is  to  a f fo r d  
p r o te c t io n  a g a in s t b e in g  "b e in g  fo rc e d  to  g iv e  te s tim o n y  
le a d in g  to  th e  i n f l i c t i o n  o f  'p e n a l t ie s  a f f ix e d  t o . . .  c r im in a l 
a c t s . " '  Im m unity  from  the  use o f  com pe lled  te s tim o n y , 
as w e l l  as ev idence  d e r iv e d  d i r e c t l y  and in d i r e c t l y  
th e re fro m , a f fo rd s  t h is  p ro te c t io n .  I t  p r o h ib i t s  the  
p r o s e c u to r ia l  a u th o r i t ie s  from  u s in g  the  com pe lled  
te s tim o n y  in  any re s p e c t,  and i t  th e re fo re  in s u re s  th a t  
the  te s tim o n y  canno t le a d  to  th e  i n f l i c t i o n  o f  c r im in a l 
p e n a lt ie s  on the  w itn e s s .  "Emphasis in  o r i g in a l ] .
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The C o u rt re co g n ize d  th a t  th e  "use  and d e r iv a t iv e  use " 
d o c tr in e  appears to  depend upon th e  g o o d -w il l  o f  p ro s e c u to rs .
The C ou rt den ied  cha t t h is  is  so . C i t in g  th e  fo o tn o te  in  
Murphy quo ted  above.

Once a d e fen da n t dem onstra tes  th a t  he has t e s t i f i e d ,  
under a s ta te  g ra n t o f  im m u n ity , to  m a tte rs  r e la ts d  to  
th e  fe d e ra l p ro s e c u t io n , th e  fe d e ra l a u th o r i t ie s  have 
th e  burden o f  show ing th a t  t h e i r  ev idence  is  n o t ta in te d  
by e s ta b l is h in g  th a t  th e y  had an in d e p e n d e n t, le g i t im a te  
source  f o r  the  d is p u te d  e v id e n ce . 798 U .S ., a t  79, 
n . 18.

And the  C ourt s ta te d  th a t  t h is  "b u rde n  o f  p ro o f"  imposes on 
th e  p ro s e c u tio n  the  " a f f i r m a t iv e  d u ty "  to  in d ic a te  th a t  the  
ev idence  i t  p roposes to  use is  d e r iv e d  from  a " le g i t im a te  
source  w h o lly  independen t o f  the  com pe lled  te s t im o n y . "  The 
C o urt n o ted  the  a na logy  to  "co e rce d  c n fe s s io n s . "  A "coe rced  
c o n fe s s io n "  and i t s  f r u i t s  may n o t be used in  a c r im in a l 
case. Jackson v . Denno, 378 U.S. 368 (1 9 6 4 ). A p ro s e c u tio n  
u n ta in te d  by the  c o n fe s s io n  may c o n t in u e .*

W ith  these  th re s h o ld  issu e s  b e fo re  us, i t  is  now a p p ro p r ia te  
to  examine SB 78.

I .  S e c tio n  1 o f  the  A c t e s ta b lis h e s  a ii^w a r t i c l e  in  
AS 12.50 r e la t in g  to  th e  im m un ity  o f  w itn e s s e s ; i t  takes  
e f f e c t  w ith  th e  new c r im in a l code, on January  1, 1980.
S e c tio n  110 e s ta b l shes th e  le g is la t i v e  purpose . S e c tio n  
120 p ro v id e s  th a t  a p ro s e c u to r  may, w ith  th e  concu rrence  o f  
th e  a t to rn e y  g e n e ra l, execu te  a g ra n t o f  im m un ity  to  a 
w itn e s s  on term s m u tu a lly  a g re e a b le  to  the  p ro s e c u to r  and 
th e  w itn e s s .

S e c tio n  130 e s ta b lis h e s  a nonconsensual g ra n t o f  im m un ity .
I t  a llo w s  f o r  an " in  camera, ex p a r te  a p p l ic a t io n "  to  a 
s u p e r io r  c o u r t  ju d g e . In  the  a p p l ic a t io n ,  th e  p ro s e c u to r  
has th e  burden o f  d e m o n s tra tin g  to  the  c o u r t ,  " th ro u g h  c le a r  
and c o n v in c in g  e v id e n c e " th a t  the  te s t im r  o r  ev idence  
sough t re la te s  to  c rim es in v o lv in g  a s p e c ^ tie d  l i s t  o f  
fe lo n y  o ffe n s e s ; the  o ffe n s e s  a re  s ta te d  in  §130; the  p ro s e c u to r 
must a ls o  show th a t  th e  w itn e s s  has re fu s e d  to  t e s t i f y  o r  is  
l i k e l y  to  re fu s e  to  t e s t i f y .  N o tw ith s ta n d in g  the  quoted 
language, th e  burden sho u ld  n o t be heavy.
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The most unusua l aspec t o f  §130, and perhaps i t s  most con­
s e rv a t iv e  a s p e c t, r e la te s  to  th e  p ro v is io n s  o f  § 1 3 0 (a )(3 ) :  
th e  p ro s e c u to r  i s  o b lig e d  to  s e a l w ith  the  c o u r t  " a l l  e v ide nce , 
w h ich  th e  s ta te  may seek to  in tro d u c e  in to  a c r im in a l p roceed ­
in g  [s u b s e q u e n tly ] b ro u g h t a g a in s t a w itn e s s . . .  com pe lled  to  
t e s t i f y  under t h is  s e c t io n ,  w h ich  r e la te s  to  any t ra n s a c t io n  
about w h ich  he is  com pe lled  to  t e s t i f y . "

S e c tio n  130(b ) t ro v id e s  th a t  th e  p r iv i le g e  is  n o t a v a ila b le  
i f  a g ra n t o f  im m un ity  has been issu ed  under § 1 3 0 (a ); Sec. 130 (c ) 
p ro v id e s  th a t  in fo rm a t io n  re sp o n s iv e  to  a §130(a ) o rd e r o r 
"any  e v idence  d i r e c t l y  o r  i n d i r e c t l y  d e r iv e d  from  the  te s tim o n y  
o r  o th e r  ev idence  o r  in fo rm a t io n  com pe lled , may be used" 
a g a in s t the  w itn e s s . The im m un ity  g ra n t does n o t in s u la te  
the  w itn e s s  in  any case fo r  p e r ju r y .  And under the  lo g ic  
and th e  mandate o f  §130( a ) (3 ) ,  no p ro s e c u tio n  excep t a 
p e r ju r y  p ro s e c u tio n  can be f i l e d  a g a in s t a w itn e s s  excep t on 
ev idence  d e p o s ite d  w ith  the  c o u r t  and sea led  b e fo re  the  
w itn e s s  t e s t i f i e s .  And a d d i t io n a l ly ,  b e fo re  th e  s u p e r io r  
c o u r t  is su e s  an o rd e r under §130(a ) c o m p e llin g  te s tim o n y , i t  
s h a l l  r e q u ire  th e  assurance th a t  the  w itn e s s , h is  im m ediate 
fa m ily  and househo ld  have been o f fe re d  p r o te c t io n  from  
r e t r ib u t io n  under new AS 1 2 .50 .1 50 .

I t  w i l l  be n o ted  th a t  the  s u b t le t ie s  o f  the  re q u ire m e n t o f  
K a s t ig a r  th a t  th e  governm ent m a in ta in  i t s  burden o f  p ro v id n g  
th a t  th e  ev idence  com pe lled  was n o t the  source  o f  ev idence  
used in  a subsequent p ro s e c u tio n  a g a in s t the  w itn e s s  was 
d is s e n t in g  J u s t ic e  M a rs h a ll 's  main conce rn ; he f e l t  th a t  the  
burden was i l l u s a r y  as a p ro te c t io n  to  the  w itn e s s .

I t  seems th a t  i f  the  p ro s e c u to r  f i l e s  com ple te  ev idence  in  
h is  p osse ss ion  p r io r  to  h is  access to  com pe lled  te s tim o n y , 
and o n ly  th a t  ev idence  is  a v a ila b le  in  a subsequent p ro s e c u tio n  
a g a in s t the  w itn e s s , th e n , as to  the  w itn e s s , no evidence  
com pe lled  from  the  w itn e s s  is  used a g a in s t th e  w itn e s s  and 
the  p o l ic y  o f  the  F i f t h  Amendment is  n o t v io la te d .
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On th e  o th e r  hand, i f  th e  "e v id e n c e " f i l e d  under § 1 3 0 (a )(3 ) 
is  n o t com ple te  and in  such d e t a i l  as to  be i t s e l f  in tro d u c e d  
in to  th e  e v idence  in  th e  t r i a l  a g a in s t the  w itn e s s , [ th e  
te rm  "o th e r  ev idence  o r  in fo rm a t io n "  1 d e f in e d  in  §130( g ) ] 
the n  che re ason ab le  language o f  § 1 3 C (.i'(3 )  sh o u ld  re q u ire  
th e  e x c lu s io n  o f  th a t  ev idence  from  th e  t r i a l .

In  any case, § 1 3 0 (a )(3 ) sho u ld  be v iewed and in te r p r e te d  as 
a r u le  d i f f e r e n t  than  th e  K a s t ig a r  r u le ;  § 1 3 0 (a )(3 ) does n o t 
e s ta b l is h  a "b u rd e n " on the  governm ent, as K a s t ig a r  does, to  
show th a t  th e  source  o f  th e  ev idence  is  u n ta in te a ;  r a th e r ,  
§ 1 3 0 (a )(3 ) e s ta b lis h e s  a burden on th e  p ro s e c u tio n  to  p o in t  
to  ev idence  sought to  in tro d u c e d  and in d ic a te  i t s  lo c a t io n  
in  th e  sea le d  d e p o s it .  F a i l in g  i t s  lo c a t io n ,  i t  may n o t be 
used .

T h is  p ro v is io n  does appear to  be an im provem ent on the  
K a s t l j  * r u le .  W h ile  a w itn e s s  may n o t know what ev idence  
th e  p r  .e c u to r has a g a in s t him  b e fo re  com pe lled  ev idence  is  
so u g h t, tb ~ -e  seems to  be re a so n a b le  assurance th a t  the  
ev idence  he g iv e s  w i l l  n o t be used a g a in s t h im .

I I .  The s u b s ta n t ia l  j u d i c i a l  r o le  in  §130 appears to  be 
somewhat un ique  in  im m un ity  s ta tu te s .  W h ile  th e  F e de ra l 
s ta tu te  [18 USC §6003( a ) ]  is  des igned  to  g ra n t the  D is t r i c t  
C o u rt minimum d is c r e t io n  to  deny a re q u e s t f i l e d  by the  U.S. 
A tto rn e y  f o r  im m un ity  [th o u g h  the  c o u r ts  re c o g n iz e  th a t  th e y  
r e ta in  d is c r e t io n :  In  re  B a ld in g e r , 356 F. Supp. 153, 169- 170 (C .D . C a l. 1973)T7 the  jud ge s  o f  the  s u p e r io r  c o u r t  
w ould  be g ra n te d  s u b s ta n t ia l  d is c r e t io n  to  d e te rm in e  w hether 
the  in v e s t ig a t io n  is  o f  a c h a ra c te r  to  q u a l i f y  f o r  im m un ity
[§ 1 3 0 ( a ) (1)1 and to  s e a l the  ev idence  th a t  can be used 
s u b se q u e n tly  a g a in s t th e  w itn e s s  [§ 130(a ) (3 > ] .

I I I .  I f  th e  w itn e s s  p e r s is ts  in  h is  r e fu s a l to  t e s t i f y ,  
n o tw ith s ta n d in g  the  sa feg ua rds  d e s c r ib e d  in  I ,  s u p ra , then  
the  u su a l s a n c tio n s  can be imposed f o r  the  r e f u s a l .
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A r e fu s a l  "w ith o u t  [a ] la w fu l  excuse" c o n s t i tu te s  c i v i l  
con tem pt. The im p l i c i t  th re s h o ld  o f  such a f in d in g  is  a 
j u d i c i a l  d e te rm in a t io n  th a t  th e  im m un ity  g ra n te d  is  coex­
te n s iv e  w ith  th e  p r iv i le g e .  I f  th e  c o u r t  f in d s  th a t  the  
g ra n t is  c o e x te n s iv e , the  w itn e s s  may be im p riso n e d  u n t i l  he 
com p lies  o r  " u n t i l  i t  i s  no lo n g e r w i t h in  h is  power to  
c o m p ly ."  [§1 40 (a ) T h is  l a t t e r  phrase a p p a re n t ly  i s  in te n d e d  
to  mean th a t  i f ,  f o r  exam ple, the  120-day r u le  on t r i a l s  
in te rv e n e s ,  then  the  w itn e s s  no lo n g e r has i t  " w i th in  h is  
power" to  com ply. The concep t c o u ld  be s ta te d  more c le a r l y ] .

When a person  found in  c i v i l  contem pt under §14C o
lo n g e r has i t  w i th in  h is  power to  c o m p ly ,"  he is  g :y o f  
c r im in a l contem pt and is  p u n is h a b le  under th e  p e n a lt ie s  o f  
§140(b ) .  An in d ic tm e n t,  a se p a ra te  t r i a l  and c o n v ic t io n  on 
the  m a tte r  w ou ld  be re q u ire d .

IV . Secs. 3-6 o f  th e  A c t c o n s t i tu te  tem po ra ry  law , e f f e c t iv e  
o n ly  u n t i l  §1 can take  e f f e c t .  I t  la r g e ly ,  i f  n o t l i t e r a l l y ,  
d u p lic a te s  the  p ro v is io n s  o f  §1 and, as such, m e r its  no 
independent a n a l> s is .

V. W h ile  SB 78 appears to  be o f  b road a p p l ic a t io n ,  n o te  
th a t  i t  i s  n o t o f  g e n e ra l a p p l ic a t io n .  I t  o n ly  a p p lie s  to  a 
l i s t  o f  c rim es l i s t e d  s p e c i f i c a l ly  in  § 1 3 0 ( a ) ( l) .

V I. T ra n s a c tio n a l im m un ity  s ta tu te s ,  fo l lo w in g  Counselman, 
were h e a v i ly  c r i t i c i z e d  [and pe rhaps, th e re fo r e ,  in f r e q u e n t ly  
used] f o r  g ra n t in g  an " im m u n ity  b a th . "  N ote: F e de ra l
w itn e s s  im m un ity  prob lem s and p ra c t ic e s  under 18 USc §§6002- 
6003, 14 A m e rT ca n ^rlm . L. “T iev. , 275, 278 '7 I?7& T : But
the  a u th o r o f  the  n o te  re co g n ize s  th a t  " u s e -d e r iv a t iv e  use " 
s ta tu te s ,  such as SB 78 may w e l l  "e x a c t the  bame" p r ic e  from  
s o c ie ty ,  in  l i g h t  o f  the  fo rm id a b le  o b s ta c le s  fa c in g  on any 
p ro s e c u to r  who seeks to  p ro se cu te  an immunized w itn e s s .
N ote, s u p ra , a t  275, n .1 9 .

V I I .  SB 78 fo l lo w s  the  example o f  F e d e ra l law  [18 USC §§ 6002- 
600 3 ]: i t  den ies  the  J u d ic ia r y  any r o le  in  i n i t i a t i n g  a
g ra n t o f  im m un ity  and den ies  a w itn e s s  any r o le  in  se e k in g  
p ro te c t io n  f o r  h im s e lf .
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V I I I .S B  78 fo l lo w s  F e d e ra l law  [18 USC §6003( b ) ] in  r e q u ir in g  
th e  a p p ro v a l o f  a re q u e s t by th e  A tto rn e y  G e ne ra l. [B u t see 
comment a t  X I I ] .

IX . The J u s t ic e  Departm ent has made e x te n s iv e  use o f  i t s  
powers. "More w itn e s se s  were immunized under th e  W itness 
Im m unity  A c t o f  1970 d u r in g  i t s  f i r s t  te n  months o f  a v a i la ­
b i l i t y  th a n  were immunized in  th e  p re c e d in g  f i f t y  y e a r s , . . . "  
N o te , s u p ra , a t  275, n .1 8 . More tha n  5 ,000 re q u e s ts  f o r  
im m un ity  were made to  the  Departm ent o f  J u s t ic e  in  th e  18 
months fo l lo w in g  K a s t ig a r . I d . , a t  279, n .2 7 .

Yet th e  number o f  immunized w itn e s s e s  who a re  p io s e c u te d  
appears few : W h ile  th e  Departm ent o f  J u s t ic e  does n o t
m a in ta in  s t a t i s t i c s  on the  q u e s t io n , " i f  any such in s ta n c e s  
e x is t ,  th e y  a re  r a r e . "  I d . ,  a t  282, n .4 6 . A p p a re n tly  t h is  
r e s u l t  o ccu rs  as much because o f  c o o p e ra tio n  between the  
Departm ent o f  J u s t ic e  and th e  w itn e s s  as i t  does because o f  
the  p ro c e d u ra l burdens K a s t ig a r  imposes on a p ro s e c u to r .
The burden o f  the  sea le d  ev idence  under §130( a ) (3 ) may be 
expected  to  have a s im i la r  r e s u l t .

The n o te  in d ic a t ° s  th a t  th e  p rocedures  re q u ire d  by § 1 3 0 (a )(3 ) 
have been a c tu a l ly  used by the  U n ite d  S ta te s  w ith  success. 
S p e c ia l W ate rgate  P ro s e c u to r Cox used a se a le d  and dated  
d e p o s it  to  p re s e rv e  ev idence  a g a in s t John Dean. I d . ,  p . 284, 
n .5 4 ; see a ls o  U n ite d  S ta te s  v . Henderson, 406 F . ”"3upp. 417 
(D. D e l. 1975).

X. On the  o th e r  hand, even i f  a j u r i s d i c t i o n  g ra n ts  t r a n s ­
a c t io n a l im m un ity  to  a w itn e s s ,  he can be p ro se cu te d  in  a 
d i f f e r e n t  j u r i s d i c t i o n  i f  th e  p ro s e c u tio n  does n o t make 
d ir e c t  o r  in d i r e c t  use o f  the  immunized te s tim o n y . U n ite d  
S ta te s  v . Dc D ie g o , 511, F .2d  818, 822 (D .C. C ir .  197$); 
U n ite d  S ta te s  v . F i r s t  W estern S ta te  Bank, 491 F .2d  780 (8 th  
C i r . ) ,  c e r t ,  den . ,  4 l9  U.S. 825 ( 1 9 7 4 ) . The F i f t h  Amendment 
does n o t seem to  re q u ire  a d i f f e r e n t  r e s u l t .
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X I.  The F i f t h  Amendment does n o t p r o h ib i t  use o f  immunized 
te s tim o n y  in  c i v i l  p ro c e e d in g s . P ro s e c u to rs  concerned th a t  
a w itn e s s  may p r e fe r  th e  p e n a lt ie s  o f  s i le n c e  to  immunized 
te s tim o n y  have sought to  p ro te c t  such te s tim o n y  in  s p e c if ie d  
n o n -c r im in a l p ro c e e d in g s . F o r exam ple, te s tim o n y  was b a rre d  
a g a in s t b a r owners in  l ic e n s e  re v o c a t io n  p ro ce e d in g s  [U n ite d  
S ta te s  v . B raasch , 505 F .2d  139, 146 (7 th  C ir .  1974), C e r t . den . , 
421 U S . , 910 (1975) and a g a in s t law ye rs  in  d isba rm e n t 
p ro ce e d in g s  [ I n  re  John D a le y , c i t e d  in  7 L a y o la  U .L .J .
(C h ic .)  58 (157671. The Seventh C i r c u i t  n o te d  th e  " d i f f i c u l t  
q u e s t io n  such o rd e rs  p re s e n t"  b u t no d e c is io n  on appea l re v ie w ­
in g  them appears y e t in  th e  le g a l l i t e r a t u r e .  I d . ,  a t  288.

X I I .  One s p e c i f ic  p o l ic y  argum ent a g a in s t b road  im m un ity  
s ta tu te s  sho u ld  be n o te d . These s ta tu te s  a llo w  p ro s e c u to rs  
to  immunize p o l i t i c a l l y  p ro m in e n t o f f i c i a l s  w h ile  p ro s e c u t in g  
o th e r  o f f i c i a l s  a rg u a b ly  no more c u lp a b le .  These charges 
were "w id e sp re a d " d u r in g  th e  t r i a l  o f  fo rm e r I l l i n o i s  g o ve rn o r 
and F e d e ra l jud ge  O tto  K e m e r, who was c o n v ic te d  d u r in g  the  
a d m in is t r a t io n  o f  p o l i t i c a l  opponents wh: e " c o -c o n s p ira to rs  
o f  a rg u a b ly  equa l c u lp a b i l i t y  were immunized and com pe lled
to  t e s t i f y  a g a in s t [ h im ] . "  I d . ,  a t  294. The n o te  a ls o  
n o te s  o th e r  examples o f  th e  p rob lem  th a t  im m un ity  g ra n ts  
c re a te  f o r  a p e rc e p tio n  o f  "u n e q u a l en fo rcem en t o f  th e  la w ."

In  fa irn e s s  to  the  im m un ity  s ta tu te s ,  th e  ond r e s u l t  can 
o cc u r under o th e r  p ro c e d u re s . C o n s id e r, f o r  exam ple, s e le c t iv e  
p ro s e c u tio u s  o r  p ro s e c u tio u s  and c o n v ic t io n s  w ith  th e  s e n te n c in g  
d e fe r re d  u n t i l  a f t e r  th e  te s tim o n y  [no F i f t h  Amendment 
r ig h t s  w ould  be p re s e n t he re  a f t e r  a c o n v ic t io n ] ; th e  s e v e r i t y  
o f  th e  sen tence c o u ld  be re v ie w e d  as dependent on th e  e f f e c t i v e ­
ness o f  the  te s tim o n y .

X I I I .T h e  a p p ro v a l o f  the  A tto rn e y  G enera l is  o f  p o s s ib ly  
l i t t l e  s i g n i f i c a r ze as an e f f e c t iv e  m o n ito r  o f  th e  la w 's  
use. I t  w i l l  o b v io u s ly  v a ry  w ith  the  p re ju d ic e s  and b ia se s  
o f  th e  incum bent o f f i c e r ;  i t s  p a r a l le l  e x is te n c e  in  the  
F e d e ra l A c t [18 UCS §6003( b ) ] is  v iew ed by the  a u th o r o f  the  
n o te  as in e f f e c t iv e .  See I d . ,  a t  294 et: se q .
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X IV . SB 78 w i l l  n o t v a ry  one r u le  c o n s is te n t  th ro u g h  a l l  
im m un ity  s ta tu te s .  Though th e  d e fe n je  can o b ta in  com pe lled  
te s tim o n y  by way o f  th e  S ix th  Amendment, i f  a w itn e s s  b ro u g h t 
in t o  c o u r t  by th e  defense  re fu s e s  to  t e s t i f y  because o f  the  
F i f t h  Amendment, the  de fense  is  s ty m ie d : i t  cannot g ra n t 
im m u n ity .

One c£se, E a r l v . U n ite d  S ta te s , 361 F .2d  531, r  -n. den, 364 
F. 2d 1 66 (D .C. C ir .  1966), c e r t ,  den . ,  388 U .S .'9 2 1  (1 96 7 ), 
see n o te , R ig h t o f  th e  C r im in a l D e fendent to  th e  Com pelled 
Testim ony o f  W itn e s s e s , 67 Colum. L . Rev. 93*3 (1967) ra is e d  
t h is  is s u e , though in e f f e c t i v e ly  f o r  th a t  d e fe n d a n t. The 
p ro s e c u t io n  d id  n o t use immunized te s tim o n y ; th e  defense 
c a l le d  a w itn e s s  who c la im e d  th e  p r iv i le g e  o f  th e  F i f t h  
Amendment: A th re e  ju d g e  p a n e l o f  th e  D.C. C i r c u i t  t re a te d
th e  defense argument as r a is in g  argum ents by th e  defense o f  
ev idence  s u p p re s s io n ; th e  c o u r t  found no ev idence  th a t  the  
p ro s e c u t io n  had suppressed e v id e n ce . The c o u r t  suggested , 
however, t h a t  i f  the  governm ent u t i l i z e d  immunized te s tim o n y  
w h ile  r e fu s in g  defense re q u e s ts  f o r  im m un ity  g ra n ts  f o r  i t s  
w itn e s s e s , a s e r io u s  due p rocess  q u e s t io n  c o u ld  a r is e .  361 
F .2d 531, 534 n . l .

U n ite d  S ta te s  v . A l le s s io , 528 F .2d  1079 (9 th  C ir .  1976) 
ra is e d  s im i la r  q u e s t io n s . The d e c is io n  o f  c o n v ic t io n  was 
uph e ld  because tne  te s tim o n y  sough t from  defense w itn e sse s  
who c la im e d  the  p r iv i le g e  was n o t v iew ed as c r i t i c a l  b u t 
r a th e r  c u m u la tiv e . The c o u r t  suggested  one answer to  the  
q u e s t io n . The c o u r t  sough t to  a v o id  a s i t u a t io n  whereby the  
D i s t r i c t  C o u rt was in v o lv e d  in  com plex t r i a l  s t r a te g ie s ;  i t  
s im i la r l y  sough t to  a v o id  c o n fe r r in g  on che defense the  
p re ro g a t iv e  o f  im m un iz ing  w itn e s s e s . What i t  suggested , 
however, was th a t  i f  a g ra n t o f  im m un ity  is  n ecessa ry  to  
ensure  a f a i r  t r i a l  f o r  the  d e fe n se , th e  p ro s e c u to r  may be 
faced  w ith  th e  a l t e r n a t iv e  o f  im m un iz ing  defense  w itn e sse s  
o r  h a v in g  a c o n v ic t io n  re v e rs e d . See N o te , ' \ Am. C rim .
L. Rev. a t  301.
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In  c o n c lu s io n , I  can say o n ly  th a t  th e  enactm ent o f  SB 78 
may p re s e n t a s o lu t io n  to  c e r ta in  d i f f i c u l t i e s  p re s e n t ly  
ham pering  S ta te  p ro s e c u to rs  in  s e r io u s ,  com plex c r im in a l 
cases. I t  i s ,  however, a b s o lu te ly  c le a r  th a t  SB 78 w i l l  i f  
ena c ted , m e re ly  t r a n s fe r  to  th e  ju d ic ia r y  th e  r e s o lu t io n  o f  
th e  d i f f i c u l t  q u e s tio n  w h e th e r use and d e r iv a t iv e  use im m un ity  
in  A la s k a , is  c o e x te n s iv e  w i th  th e  p r iv i le g e  a g a in s t s e l f -  
in c r im in a t io n .  O ther c o u r ts  have h e ld  th a t  s ta tu te s  s im i la r  
to  SB 78, s ta tu te s  th a t  may in  f a c t  o f f e r  le s s  p r o te c t io n  to  
F i f t h  Amendment r ig h t s ,  have met th a t  t e s t .

I f  I  may a s s is t  f u r t h e r ,  p lease  a d v is e .

E n c lo s u re : N o te , F e d e ra l W itness Im m unity  Problems
and P ra c t ic e s  under 18 USC §§ 6002-6003, 
14 Am. C r im . , L. R e v ., 275

RAB:nem



FOOTNOTE

* K a s t ig a r  was w r i t t e n  by J u s t ic e  P o w e ll. I  n o te  th a t  
J u s t ic e  Douglas d is s e n te d : " [T ]h e  im m un ity  g ra n te d  is  adequate 
i f  i t  o p e ra te s  as a com ple te  pardon f o r  th e  o ffe n s e . Brown 
v . W a lke r, 161 U.S. a t  595. That is  th e  t ru e  measure o f  the  
S e l f - In c r im in a t io n  C la u s e ."  J u s t ic e  Brennan, who d id  n o t 
p a r t ic ip a te  in  K a s t ig a r , was quo ted  by D o u g la s : "T ra n s a c t io n a l
im m u n ity . . .p ro v id e s  th e  in d iv id u a l  w ith  an assurance th a t  he 
is  n o t t e s t i f y in g  about m a tte rs  f o r  w h ich  he may be la t e r  
p ro se cu te d . No q u e s tio n  a r is e s  about t r a c in g  the  use o r  
non-use o f  in fo rm a t io n  g leaned  from  th e  w itn e s s ' com pe lled  
te s tim o n y . ***R e sp e c t f o r  the  law  is  fu r th e re d  when the  
in d iv id u a l  knows h is  p o s it io n  and is  n o t l e f t  s u s p ic io u s  
th a t  a la t e r  p ro s e c u tio n  was a c tu a l ly  th e  f r u i t  o f  h is  
com pe lled  te s tim o n y . Pi c c i r i l l o  v . New Y o rk , 400 U.S. a t 
568-569 (d is s e n t in g ) .  " J u s t ic e  M a rs h a ll a ls o  d is s e n te d . " I  
do n o t see how i t  can s u f f ic e  l e ly  to  p u t the  burden o f  
p ro o f on the  governm ent. F i r s t ,  c o n tra ry  to  the  C o u r t 's  
a s s e r t io n ,  th e  C o u r t 's  r u le  does lea ve  th e  w itn e s s  "dependent 
f o r  the  p re s e rv a t io n  o f  h is  r ig h t s  upon th e  in t e g r i t y  and 
good f a i t h  o f  the  p ro s e c u tin g  a u t h o r i t ie s . "  * * * F o r  the  
in fo rm a t io n  r e la t iv e  to  the  q u e s tio n  o f  t a in t  is  u n iq u e ly  
w i th in  the  knowledge o f  the  p ro s e c u tin g  a u th o r i t ie s .  They 
a lone  a re  in  a p o s it io n  to  tra c e  the  ch a in s  o f  in fo rm a t io n  
and in v e s t ig a t io n  th a t  le a d  to  the  ev idence  to  be used in  a 
c r im in a l p ro s e c u t io n . A w itn e s s  who suspects  th a t  h is  
com pe lled  te s tim o n y  was used to  deve lop  a le a d  w i l l  be hard
pressed  indeed  to  f e r r e t  o u t the  ev idence  necessa ry  to  p rove
i t .  * * * [ t ] hough the  C ou rt p u ts  the  burden o f  p ro o f on the  
governm ent, th e  governm ent w i11 have no d i f f i c u l t y  in  m ee ting  
i t s  burden by mere a s s e r t io n  i f  the  w itn e s s  produces no 
c o n tra ry  e v id e n ce . The good f a i t h  o f  the  p ro s e c u tin g
a u th o r i t ie s  is  thu s  the  s o le  sa feg ua rd  o f  the  w itn e s s '
r ig h t s .  Second, even t h e i r  good f a i t h  is  n o t a s u f f i c ie n t  
sa fe g u a rd . For th e  pa ths  o f  in fo rm a t io n  th ro u g h  the  in v e s t i ­
g a t iv e  bu reaucracy  may w e l l  be lo n g  and w in d in g , and even a 
p ro s e c u to r  a c t in g  in  the  b e s t o f  f a i t h  cannot be c e r ta in  
th a t  somewhere in  the  depths o f  h is  in v e s t ig a t iv e  a p p a ra tu s , 
o f te n  in c lu d in g  hundreds o f  em ployees, th e re  was n o t some 
p ro h ib ite d  use o f  the  com pe lled  te s tim o n y . C f. G ig l io  v .
U n ite d  S ta te s , 405 U.S. 150 (1 9 7 2 ); S a n to b e llo  v . New^York,
404 U.S. 257, (1 9 7 1 ."
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* ' V  NOTE

FEDERAL WITNESS IM M U N IT Y  PROBLEMS 
AND PRACTICES UNDER 18 U.S.C. §§ 6002^003

[  The sovereign’s power to compel individuals 10 testify before courts, 
grand juries, and other bodies is firmly rooted in Anglo-American juris­
prudence, with statutory authority dating as far back as 1562.1 Yet it is 
also well-settled that this power is not without limits. The law has long 
recognized a number of testimonial privileges, the most important of 
which is the privilege against compulsory self-incrimination, which can­
not be violated no matter how great the government’s need for the wit­
ness’ testimony.* J
(.Statutes authorizing compulsory testimony in the United States have 

sought to accommodate the Government’s legitimate need to compel vital 
testimony from unwilling sources, without abrogating the guarantee of 
freedom from compulsory self-incrimination recognized in the Tifth 
amendment * For nearly 200 years, state and federal authorities in this 
country have attempted to strike this delicate balance by way of legisla­
tive enactments commonly known as “witness immunity statute**.’’4] ] 

Congress’ most recent legislation in this field, the Witness 1m unity 
Act of 1970,® has generated more than its share of problems ami crit­
icisms. The purpose of this Note is to examine present-day federal witness 
immunity practices under 18 U.S.C. §§ 6002-6003—the provisions of

1 S ta tu te  o f  Elizabeth, 5 Eliz. I, c. 9, 5 12 (1562). See generally 8 W igm o re ,  E v id en c e  
I  2190 (M cN augh to n  rev. 1961).

*A>r 8 W igmohe , E vidence  5 2250 (M cNaugh ton  rev. 1961).
* “N o  pe rson  . . . sha l l  be compelled in any  cr im ina l case to  be a w itness aga ins t  

h im se lf ."  U.S. C o n st , am end . V.
* F o r  a concise h is to ry  o f  ear ly  colonia l, s tale and federa l im mun i ty  legislation, see 

Kastigar v. United States, 406 U.S. 441, 445 n.13 (1972). F o r  a more  tho rough  h istory, 
see C om m en t,  The Federal Witness Immunity Aits in Theory and Practice: Treading the 
Cotstiiuiional Tightrope, 72 Y a l e  L J .  1568 (1963).

r 18 U.S.C. IS 6001-6005 (1970). Th is  paper will deal p r im ar i ly  with the prov is ions 
o f  sections 6002 and  6003 which read as follows:

I  6002. Im m un i ty  generally.
W hen ev e r  a witness refuses, o n  the basis o f  h is priv i lege agains t  self­

incr im ina tion ,  to  testify o r  prov ide o the r  in fo rm a t ion  in a p roceed ing  be­
fo re  o r  anc i l la ry  t o —

(1) a cou r t  o r  g rand  ju ry  o f  the United  States,
(2) an  ager.cy o f  the United States, o r
(3) c i th e r  House  o f  Congress, a joint comm it tee  o f the  tw o  Houses, o r  

a c om m i t te e  o r  n subcomm it tee  o f  r i ther  House, und the pe rson  presid ing 
ov e r  the  p roceed ing  communica te s  to  the witness an  o rde r  issued unde r
Ihi* par t,  the witness may  not refuse to  comp ly  w ith  the o rd e r  on  the basis 
o f  his privilege against self-incrimination; bu t no te s t imony  o r o th e r  in fo r ­
m a t ion  compel led  unde r the o rd e r  (or any in fo rm at ion  direc t ly  o r  indirectly 
de r ived  f r om  such  tes t imony o r  o ther in fo rm at ion)  m ay  be used against

( 275 1
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the. Witness Immunity Act of 1970 relevant to the investigation and 
prosecution of criminal activity—with particular emphasis on the use, 
abuse and importance of witness immunity grants in the enforcement of 
federal criminal law.

I .  B a c k g r o u n d  

A. Development of the Present Statutory Scheme
As a practical matter, the only way to compel a witness to testify about 

self-incriminating matters without violating his fifth amendment privilege 
is to purge the desired testimony of its self-incriminatory character.[His- 
torically, federal witness immunity legislation has sought to accomplish 
this goal by following one of two basic approaches.

Under the first, the legislature authorizes a grant of "transactional 
immunity," which will prohibit prosecution of an immunized witness for 
any crimes disclosed in his compelled testimony.® With prosecution of the 
witness for the otherwise self-incriminating disclosures in his compelled 
testimony thus barred, the potential fifth amendment violation is cir­
cumvented.7
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the witness in .my c r im ina l case, excep t a p ro secu t ion  fo r  pe> ju ry ,  giving 
a fa lse sta tement, o r  o therw ise fail ing to  com p ly  with the o rde r .
5 6003. C ou r t  and g rand  ju ry  proceedings.

(a) In the  case o f  anv  individual w ho  has  been  o r  m ay  be  ca l led  to  
testify o r  provide o th e r  in fo rm a t ion  a t  a ny  p roceed ing  befo re  o r  anc i l la ry  
to a cour t  o f the Un i ted  Sta tes o r  a g rand  jury o f  the U n i ted  Sta tes, the 
United  Stales district cou r t  fo r  the judicia l d istr ic t in which t h e  p roceed ing  
is o r may  be held shall issue, in acco rdance  w ith  subsection (b) o f  tb is  
section, upon  the reques t o f  the  United Sta tes a t to rn ey  fo r  s u ch  dist i ict, 
an o rd e r  requir ing such individual to  give tes t imony  o r  p rov id e  o th e r  in ­
fo rm at ion  which lie re fuses to  give o r  prov ide  o n  the basis o f  b is  p r iv i lege  
against self-ir rim ination, such  o rd e r  to  become eflective a s  p ro v id e d  in 
section 6002 of this part.

(b) A  Un i ted  States a t to rn ey  may, w ith  the app rova l  o f  th e  A t to rn e y  
Genera l ,  the D epu ty  A tto rney  G ene ra l ,  o r  any  designated A ss is tan t  A t ­
to rney Genera l ,  request an  o rd e r  und e r  subsec tion (a) o f  tb is  sec tion 
when in his ju dgm en t—

(1) the  tes t imony o r  o th e r  in fo rm a t ion  f rom  such ind iv idual m ay  be  
necessary . > th e  pub l ic  interest; and

(2) such ind.vidual has  re fused o r  is l ikely to  re fu se  to  tes t i fy  o r  p rov ide  
o the r  in fo rm at ion  on  the basis o f  h is privilege agains t  self- incrimination.

Section 6001 con ta ins  definitions o f  te rm s used in th e  Act, section 6004 au th o r iz e *  gran ts  
o f  im mun i ty  to witnesses in cer ta in  adm in is tra t ive  proceedings, and  sec t io n  6003 a u th o r ­
izes g ian ts  of im mun i ty  to  individuals w ho  testify in Cong ress iona l  hear ing , .

* Set, e.R., the t ransac t iona l immun i ty  p rov is ions c ited in notes 9 & 16 infra.
1 1n Drown v. Walker, 161 U.S. 591 (1896), the tran sac t iona l im m un i ty  con fe r red  

by the Com pu lso ry  T es t imony  Act o f 1893 (quoted in no te  16 infra) w a s  held  con s t i tu ­
tionally suf lk icnt to compel a witness to  testify ovci an  asser t ion  of the fif th am endm en t  
privilege.
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Under the second approach, the legislature authorizes a grant of "use 
immunity," which w ill prohibit the use of a witness’ compelled testimony 
against him in a subsequent criminal prosecution.8 Although the witness 
granted use immunity may still be prosecuted for crimes referred to in 
his testimony, all prosecutive use of his testimony is barred, and he w ill 
be no worse off than he would have been had he been allowed to remain 
silent. Therefore, no violation of his fifth amendment privilege w ill have 
occurred.]]

Although Congress’ first immunity statute,8 passed in 1857, made use 
of the "transactional” approach, within ten years “use immunity” had 
become the dominant mode. Because a grant of transactional immunity 
barred prosecution of an immunized witness for crimes disclosed in his 
testimony, wimesses who testified under grants of transactional immunity 
received “immunity baths” which rid them of criminal liab ility for any 
wrongful acts described in their testimony. This undesirable feature of the 
1857 transactional immunity statute led Congress to first adopt the use 
immunity approach10 in an 1862 compulsory testimony statue." This 
statute provided that a witness’ compelled testimony could not be used as 
evident-*, against the witness in a subsequent criminal proceeding, but 
permitted prosecution of the “immunized” witness as long as his com­
pelled testimony was not introduced into evidence at his trial.1*

8 E.g., A c t  o f  F eb  25, 1868, ch. 13, § 1, 15 Stat. 37, which p rovided th a t  t h e  witness' 
tes t imony “shall n o t  be  used as  ev idence in any  c r im ina l  p ro secu t ion  a g a in s t  su ch  
witness.”

8 Act o f  Jan . 24, 1857, ch. 19, { 2, I I  Stat. 155. Th is  s ta tu te  was enac ted  t o  faci l i ta te  
investigation o f  charges  o f  vote-buying in the U.S. House o f  R ep resen ta t ive s  and  p r o ­
vided that:  “(N)o person ex am ined  and  testifying be fo re  e i the r  H ouse  o f  C ong re s s ,  o r  
any comm it tee  o f e i the r  House, shall be held to an swer  c r im ina lly  in any  c o u r t  o f  justice, 
o r  subject (sic) to any penal ty  o r  fo rfe i tu re  for any  fac t  o r  ac t touch ing  w h ic h  he  sha l l  
be requ ired  to  testify. . .

10 The  p rob lem s  ar is ing un d e r  Cong re s s ’ 1857 im mun i ty  s ta tu te  were  a g g r a v a te d  b y  
the  fact th a t  u n d e r  its provisions, im m un i ty  a ttached  au toma t ica l ly  to  a ll w i tnes ses  w ho  
testified be fo re  Congress, a n d  its v a r ious  commit tees . Ind iv iduals  seeking th e  benefi ts  o f  
an “im m un i ty  b a th "  g ross ly  abused  the  1857 sta tute, leading Cong ress  to  exp e r im en t  
with  a n a r row e r  fo rm  of im m un i ty— aldfeit still in a n  " a u tom a t ic ” im m un i ty  g r a n t  s ta tu te  
— in its 1862 im m un i ty  legislation. C om m en t,  Federal Witness Immunity Act: Expanding 
The Scope of Pre-Testimony Judicial Review, 5 1-oyola U .L J .  ( O n e . )  470, 475-76 n.30 
(1974). F o r  a discussion o f  a  m od e rn  " au tom a t ic "  im mun i ty  sta tu te, see n o t e s  136-146 
In/ra and  accom pany ing  text.

i> Act o f  ’ n. 24, 1862, ch. I I ,  >2 Slat. 333, Th is  s ta tu te  was a lso  app l ic a b le  on ly  to  
Congress iona l tes t imony: "(T)he tes t imony o f  a witness exam ined  and tes t i fy ing  be fo re  
either H ouse  o f  Congress, o r any  com m it tee  o f e i the r  House o f  Congress, s h a l l  no t  be  
used as ev idence in any cr im ina l p roceed ings agains t  such witness in a n y  c o u r t  o f  
Justice. . . ."

C om m en t,  Federal Witness Immunity Act: Expanding the Scope of Pre-Testimony 
Judicial Review, 5 L o y o u  U .L J .  (Chic .)  470, 476 n.30 (1974).
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However, in 1892 the United States Supreme Court, ruling on the 
constitutionality of these statutes, struck down a use immunity provision 
in Counselman v. Hitchcock13 because it failed to protect the witness 
from indirect use of his testimony to the same extent as would the fifth 
amendment privilege.14 The Court declared that a witness could not be 
compelled to testify unless granted immunity co-extensive with the scope 
of the fifth a nendmcnt privilege,15 and found “use immunity" deficient in 
this regard, in light of Counselman, Congress reverted to the transac­
tional immunity approach in all its subsequent immunity legislation1* 
until 1970.

Although transactional immunity grants received approval from the 
Supreme Court,”  they were infrequently used as a prosecutive tool.18 
Prosecutors apparently felt that the wholesale “immunity baths” afforded 
witnesses who were granted transactional immunity exacted too dear a 
price from the criminal justice system, since a transactionally-immunized 
witness could never be prosecuted for crimes disclosed in his testimony, 
no matter how numerous or heinous.1* " '

This pattern was brokenfin 1970, when acting on the recommendation 
of the National Commission on Reform of Federal Criminal Laws,30
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•» 142 U.S. 547 (1892).
Id. a t  585. Counselman  involved the 1868 use im mun i ty  s ta tu te  c ited in no te  8 

supra.

•® T h e  C ou r t  held th a t  n o  g ran t  o f im tnun i  * cou ld  replace o r  supp lan t  the co n s t i t u ­
tional privilege against self-incrimination “unless it is so b ro a d  as  to have  th e  s am e  
ex ten t  in scope and  effect." 142 U.S. a t 585.

'• T h e  Counselman  decis ion was fo llowed by Cong res s ’ speedy enac tm en t  o f  the 
C om pu l s o ry  T es t imony  Act o f  1893, ch. 83, 27 Stat. 443, which served a» the m od e l  fo r 
m an y  sta te  as wcl1 •. federa l s ta tu tes: "(NJo person shall he p ro secu l '  : o r  su b je c t 'd  to  •* •-
any  pena l ty  o r forfe itu re  fo r  o r  o n  a ccoun t  o f  any  transaction, rnattei o r  thing, c o n c e rn ­
ing which  he m ay  testify, o r  p roduce  e idence, docum en ta ry  o r  o th e rw is e . ' .  . — ' '

,T See no te  7 supra,
••More witnesses were  immunized  unde r the W itness  Immun ity  Act o f  1970 d u r in g  

its firt. ten  mon th s  o f  availabil i ty than  were immunized  in the  p reced ing  fifty years , 
d u r in g  which  t ransac t iona l im mun i ty  g ran ts  were the  on ly fo rm  o f  w itness im m un i ty  
g ran ts .  N a t i o n a l  L a w y ih s  Gu'i lo , R e p r e s e n t a t i o n  o f  W i t n e s s e s  B e f o r e  F e d e r a l  
G r a n d  J u r i e s :  A  M a n u a l  f o r  A t t o r n e y s  13-52 (1974). See also no te  27 Infra.

•n But it m ay  be th a t  g ran ts  o f  use-derivative use immun i ty  u n d e r  18 U.S.C. 5 6002 J
exac t  the  same “price” f rom  society, in light o f  the fo rm idab le  ob s tac le s  fac ing  any  ,
p ro s ecu to r  w ho  seek* to  p rosecu te  an  immun ized  witness. See no tes  43-59 infra a n d  
accom pany ing  text.

20 A s  p a r t  o f  its suggested genera l  ove rh au l  o f  federa l c r im ina l law, the N a t io n a l  
C om m iss ion  on  R e fo rm  o f  F ede ra l  C r im ina l  Laws p repared  a comprehen s iv e  s tudy  o f  
federa l witness im mun i ty  law a n d  submit ted  a model im mun i ty  ac t  to Cong re s s  wh ich  
served  as  the p ro to type  for 18 U.S.C. 55 6001-6005. T h e  Comm iss ion 's  pr inc ipa l rec- 
o rnm enda t iun  was that a g ran t o f  use-derivative use immunity  wou ld  mee t the Counsel­
m a n  test for consti tu tiona l sufficiency— a pos it ion la te r adop ted  by the U.S. S up rem e  t
C o u r t  in Kastigar v. Uni ted Stales. 406 U S. 441 (1972). Repor t  o f  the N a t io n a l  C o tnm 'n
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Congress enacted the present immunity statute.11 The new law repealed 
all statutory authority for grants of transactional witness immunity”  and 
made available a new form of immunity— "use-derivative use immunity." 
Designed to avoid the "immunity baths” prevalent under transactional 
immunity grants, the 1970 legislation focused on immunization of tes­
timony rather than on immunization c f witnesses, and sought to over­
come the constitutional objections rained in Counselman by prohibiting 
indirect exploitation of the compelled testimony (“derivative use”) as

Although there was some cause for apprehension that this more 
narrowly-drawn protection would be found constitutionally insufficient,54 
in Kastigar v. United States55 the United States Supreme Court held that 
grants of “use-derivative use immunity” under 18 U.S.C. § 6002 were 
co-extensive with the scope of the fifth amendment privilege, and were 
therefore sufficient to compel testimony from wi.nesses over a claim  of 
that privilege.”  Since the decision in Kastigar, federal prosecutors have 
made extensive use of immunity grants in investigating all types o f crim­
inal activity,57 andf immunity orders have become one of the most va l­
uable resources at the prosecutor’s disposal!] . .  .

on  R e fo rm  o f  F ede ra l  C r im ina l  Laws (2d In te r im  Repor t .  Mar.,  19, -1969), in Hearings 
on H.R. 11157 and H.R. 12041 Before Subcomm. Ho. J of the House C o m m ,  on the 

Judiciary, 91st Cong., 1st Sess., ser. 14 a t  36 (1969).
*» 18 U.S.C. §5 6001-6005 (1970). See no te  5 supra.
”  A lthough  the Witness Im m un ity  Act o f  1970 repea led  all s ta tu to ry  a u th o r i t y  for 

transac t iona l immun i ty  grants, this repeal did no t  become com ple te  un t i l  D e c em b e r  15, 
1974, the effective da te  fo r  the repeal o i Ac t o f  June  19, 1968, Pub. L . N o .  90-351,
5 802, 82 Stat. 216, a frequently-used t ransac t iona l im mun i ty  prov ision . See A c t  o f  Oct.
15. 1970, Pub. L. No . 91-452, 5 227(a). 84 S ta t .  930-31. . . r... ~ . \

JS Read ing  por t ions  o f  the witness' immunized  tes t imony to  a  ju ry  in a  c r im in a l  p ro se ­
cu tion  is an  example  o f  a “direct use” o f  im mun ized  tes t imony. U t i l iz a t ion  o f  i n f o rm a ­
tion disclosed in immun ized  tes t imony as a m ean s  o f  track ing  d ow n  o th e r  und isc lo sed  
evidence is an example  o f  a "der iva tive "  o r  “ir d i rec t "  use. See no te s  56-59 infra a nd  
accompany ing  text tor a  discussion o f  "non-evidentiary u se"  o f  im m un ized  t e s t im ony .

** In the  course  o f its op in ion in Counselman  the  C o u r t  h ad  s ta ted:
W e a re  clear ly o f  the op in ion  tha t n o  s ta tu te  which  leaves th e  p a r ty  o r  - -

witness subject t o  prosecu tion a f te r  he answers  the c r im ina t ing  q u e s t io n  - *
pu t  to  h im , can have  the effect o f supp lan t ing  the privilege c o n fe r re d  by  t h e  
Cons t i tu t ion  o f the United States. , . . (A) s ta tu to ry  en ac tm en t  to  b e  valid , 
m us t  afford abso lu te  immunity  agains t f u tu re  p ro secu t ion  fo r  th e  of feose  
to  which  the quest ion relates.

142 U.S. a t  585-86
15 406 U.S. 441 (1972).
» Id. at 462.
31 Ove r  5,000 reques ts  for immunity  were subm it ted  for D ep a r tm en t  o f  J u s t i c e  a p ­

proval in the e igh teen mon th s  immedia te ly  fo llowing the Kashgar decis ion . T i l l  N t w  
YoRU.lt, Apr. 19, 1976. at 42. See also no te 18 supra.
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13. Procedural Considerations Under the Pres t Statutory Scheme
[pursuant to 18 U.S.C. §§ 6002-6003, all grants of statutory witness 

immunity1' in criminal matters”  arc effected by District Court order 
issued upon written request by the United States Attorney for the judicial 
district in which the proceeding is being held.*0 Since the statute author­
izes grants of immunity only when requested by the United States Attor­
ney," the courts are powerless to issue immunity orders on their own 
motion" or at the request of a defendant,** leaving the United States 
Attorney with exclusive power to initiate grants of witness immunity^

a* F o r  a discussion o f  non-staiu iory " lim ited im m un i ty  a r rangem en ts . "  sec no te  30 
infra.

a# G ra n t s  o f  im m un i ty  in adm in is tra t ive  proceed ings and  Congress iona l h ea r ing s  a r e  
au tho rized  by  18 U.S.C. 5 6004 and 5 6005 respectively.

18 U.S.C. 5 6003(a) (1970).
A l th ough  55 6002-6003 cons t i tu tes  the  exclusive s ta tu to ry  au tho ri ty  f o r  federa l g r a r t s  

o f  im mun i ty  in c r im ina l matte rs, it shou ld  be  no ted  th a t  a r rangem en ts  rough ly  ana lo gou s  
to  im mun i ty  g ran ts  m ay  be free ly  made  w ithou t resor t  t o  the sta tu te. A s  recogn ized  by  . 
the N a t io n a l  C om m iss ion  on  R e fo rm  o f  F ede ra l  C r im in a l  Laws:

Im m un i ty  is a lso  con fe r red  when . . .  th e  Un i ted  States A t to rn ey  re f ra in s  
f rom  prosecu t ing  in o r d e r  to  secure a witness' coopera t ion . . . . T h is  k ind 
o f  im m un i ty  g ran t  seem ing ly has  b c .n  he ld valid, even though no t a u th o r ­
ized by  sta tute.

2 Working Papers o f  t t i e  N ational Commission on R eform of F ederal Cr im inal 
Laws 1419-20 (1970). T he  w ide discre tion in cr im ina l m atte rs  possessed by the U n i ted  
S ta tes  A t to rn ey  leaves h im  free to  en te r  in to ag reem en ts  prom ising  va r ious  p io secu to r ia l  
concess ions in exchange for a n  individual's full co-operation a n d  tes t imony aga in s t  h is  
c r im ina l  co-conspirators. These  concessions m ay  take the  fo rm  of a p iom ise  no t  to  
pro secu te  the individual fo r  hi* involvement in the par ticu lar c r im inal ac ts  being invest i­
ga ted. in exchange fo r  h is t e c  nony, Id. T hu s  in effect a limited fo rm  o l  t ran sac t iona l  
im mun i ty  is ava i lab le  as a p rosecu to r ia l  tool despite  the repea l o f  all s ta tu to ry  a u lh o i  ty 
fo r  t ran sac t iona l  im mun i ty  grants .

A r ra n g em en ts  o f this type a re  f requen t ly  used when the coerc ion o f  a s ta tu to ry  im ­
m un i ty  o rd e r  is d e em ed  unnecessary, because o f the ba rga in ing  flexibility they give the  
p ro secu to r  in dea l ing  w i th  a prospec t ive  G ove rnm en t  witness. See, e.**.. Un i ted  Sta tes  v. 
Kurze r,  534 F.2d 311, 513 n.) (2d C ir . 1976). A s is the  case with o th e r  p rosecu to r ia l  
p rom ises, these ag reem en ts  tend  to  be strictly enforced . See, e.g.. Uni ted Sta les v, Kurze r,  
supra.. Un i ted  Sta tes v. C a r te r .  454 F.2d 426 (4th C ir.), c m .  denied, 417 U.S. 933 
(1974); In re Kelly. 350 F. Supp. 1198 ( E D .  A rk . 1972); Un i ted  States'v. Paiva, 294 F. 
Supp. 742 (D.D.C. 1969/. However,  p rob lem s m ay  arise in asserting one  distr ic t a t t o r ­
ney's prom ise  o f  f r e ed om  f rom  prosecu t ion  when p rosecu t ion  i t  initiated by  a p ro secu to r  
in a n o th e r  federa l  d istr ic t. See United  S la tes v. C a r te r ,  s u p ra  (agreemen ts  are b ind ing  
on  a ll federa l p ro secu to rs) ;  Un i ted  States v. Houlier, 359 F. Supp. 165, 17(3-71 (F. D .N .Y . 
1972) United  S ta tes A t to rn ey  in  on e  federa l d istr ic t c anno t  b ind federal p ro secu to rs  in 
o the r  d istr ic ts).

«  18 U.S.C. 5 6003(b) (1970). See Un i ted  Sta les  v. Allstate Mortgage Corp .,  507 
F.7d 492. 495 (7th Cir. 1974), err/ denied. 421 U S 999 (1975)

** T h om p so n  v. G a r r i son ,  516 f-.2*1 986, 988 (4th Cir . 1975), c m .  denied, __ U  S 
(1976); Un i ted  Sta les v. lenk in s .  470 1.2d 1061 (9lh Cir. 1972), ten. denied, 411 U S  
920 (1973).

11 Un i ted  Sta tes  v. A lls ta te  M ortgage  Corp .. 507 F.2d 492, 495 (7th Cir. 1974), ttrt
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[  Before ;m immunity application can be granted, it must meet the 
technical requirements of section 6003(b).44 The immunity request must 
have approval from a high-ranking Department of Justice official.14 It 
must assert that the testimony sought from the subject of the immunity 
request “may be necessary to the public interest,’’38 and that the witness 
to be immi nized "has refused or is likely to refuse to testify” on the 
basis of the fifth amendment privilege.47 Where a technically sufficient 
immunity equest has been submitted by the United States Attorney, the 
statute explicitly requires that the district court "shall issue" the requested 
order.,8J
[  Once the immunity order has been issued, the witness will be called, 

or recalled3® to testify. I f  the witness refuses on fifth amendment grounds 
to respond to any questions put to him, he will be called before the dis­
trict court judge who issued the immunity order, and asked to show 
cause for his refusal to testify!]
[Typically, the court will then issue a second order directing the witness 

to testify, cautioning him that continued refusal to answer any question 
on fifth amendment grounds will result in his being cited for contempt. If 
the witness persists in his refusal to answer any question, he will ag'dn be 
brought before the district court and adjudged in contempt of the couit’s 
orders] Although criminal ronipnipt rbnrges may be brought,40 civil con­
tempt proceedings pursuant to 28 U.S.C. § 1R2641 arc generally insti-

drnitd, 421 U S. 999 (1975); United  Sta les v. Ramsey . 5C i  F.?d 524. 532 (7th Cir.
1974). cert, dtnled, 420 U.S. 932 (1975); C e rd a  v. U n i u d  StatM, 488 F.2d 720, 723
(9th Cir. 1973); Un i ted  Sta te* v. Berrigan, 482 F  ?d 171, 190 (3d C ir .  1973); Un i ted
State* v. Jenkins, 470 F.2d 1061, 1063-64 (9th Cir. 1972), ten. denied, 411 U.S. 920
(1973). F o r  n discussion o f  the defense w itness im m un i ty  p roh lem . see no te*  119-135 
infra and a ccom pany ing  text, 

no te  5 supra.'
* »T h e  Assis tan t A t to rn ey  G ene ra l  in cha rg e  o f the  C r im ina l  D iv is ion  o f  th e  D e p a r t ­

m en t  o f  Justice i* specifically em powered  to  au tho r  i/e request* fo r  im m un i ty  o rder*  
unde r  section 6003 by  28 C.F.R . S 0.173 (1970). In o rde r  to  rece ive  D ep a r tm en t  o f  
Just ice approval, a two-pace fo rm  (“Request for Imm un ity  A u tho r iz a t io n ,  F o rm  USA- 
167”) im u l  be submitted . Thi* fo rm  calls fo r  c le r ica l in fo rm a t ion  a n d  shor t  an sw e rs  to  
eleven quest ions a b o u t  the re levan t investigation o r  p rosecu t ion . See n o te s  102-105 infra 
and accompany ing  tex t for a discussion o f the sufficiency o f th is in fo rm a t ion .

»« 18 U.S.C. |  6003(b)(1) (1970). See no te  5 supra.
»» 18 U.S.C. I 6003(b)(2) (1970). See no te  5 supra.
*• 18 U.S.C. S 6003(a) (1970). See no te  5 supra.
»» Section 6003(b)(2) au tho rize s  the Un ited  Sta les A t to rn ey  to  o b t a in  an  im m un i ty  

gran t for a witness e ithe r be fo re  o r  af te r  he is 'a i led  upon  to  testify. S e e  not* 5 supra.
•° 18 U.S.C. 5 3691; See also Uni ted Slates v. Wilson. 421 U.S. 309 (1975).
41 |  1826 Reca lc i tran t witnesses

(a) W heneve r  a witne** in any  proceed ing  be fo re  o r  a n c i l la ry  to  a n y  
cou r t  or g rand  ju ry  o f the Un i ted  Sta tes re fuses w i thou t  just c au se  shown 
to comp ly  with  an  o rd e r  of the co u t t  to  testify o r  prov ide  o th e r  infurme-
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tutcd, resulting in the witness’ confinement until such time as he is w illing 
to comply with the court’s order to testify. Confinement under 28 U.S.C. 
§ 1826 may be for as long as eighteen months.42

II. S u b s e q u e n t  P r o c e e d i n g s  A g a i n s t  I m m u n i z e d  W i t n e s s e s

A. Barriers to Future Crim inal Prosecution
Section 6002 of Title 18 of the United States Code directs only that 

testimony compelled from a witness pursuant to an immunity order may 
not subsequently be used against that witness in any43 criminal proceed­
ing. Thus, unlike grants of transactional immunity which barred prosecu­
tion of immunized witnesses for crimes disclosed in their compelled 
testimony,44 section 6002 immunity grants permit the prosecution of 
immunized witnesses as long as the statutory prohibition on exploitation 
of compelled testimony is honored.4*

In practice, however, few immunized witnesses arc subsequently pros­
ecuted for crimes described in their immunized testimony.4* While this 
may in part reflect a policy of non-prosecution to promote the co-opera-

lion, including any book, paper, documen t,  record, reco rd ing  o r  o the r  m a ­
terial, the Court,  upon  such refusal, o r  when such refusa l is du ly  b rough t  
to  its a ttention, may summ ar i ly  o rd e r  his confinement a t a su itab le  place 
until such t ime as the witness is willing to give such tes t imony o r  provide 
such in formation . N o  period o f such confinement shall exceed the life o f—

(1) the cou r t  proceeding, or
(2) the te rm  o f the  g rand  jury, including extensions, befo re  which such 

refusa l to comply  w ith  the co u r t  o rde r  o tcu r ic d ,  but in n o  even t shall such 
confinement exceed e igh teen months.

28 U.S.C. S 1826 (1970).
4* Id. Set also Un i ted  Sta tes  er rrl, W om ack  v. Un i ted  Sta tes A t to rn ey  fo r  the N o r t h ­

e rn  Distr ict o f  Illinois, 348 F. Supp. 1331 (N.D. 111. 1972), where uncoopera t ive  g r a n d  
ju ry  witnesses were confined for o v e r  fou r teen  m on th s  for the ir  fa i lu re  to  testify a f te r  
hav ing  been gran ted  immunity .

41 Immunized  tes t imony may, however, be used against its d ec la ran t  in “» p ro s ecu t io n
fo r  j e r ju ry ,  giving a false s ta tement, or o therw ise  fa il ing to com p ly  w ith  the te rm s  o f  a n
im mun i ty  o rder ."  18 U .SC .  J 6002 (1970).

44 See text accompany ing  no te  6 supra.
46 As the Supreme Cou r t  has po in ted  out, “The  sta tute, like the F i f th  A m endm en t ,  

g ran ts  ne ither p a rdon  nor amnes ty . Both the s ta tu te  and  the F if th  A m endm en t  a l low  
the governmen t to  prosecu te  using ev idence f io rn  leg it imate independen t s ou rce s , "  
Kast igar v. United Stales, 406 U.S 441, 461 (1972).

46 D i e  United States D epa r tm en t  of ju s t ice  has repor ted  that, while its Im m un i ty  
Un i t  does riot main ta in  statist ics o n  the num be r  o f  t imes witnesses have been s u b s e ­
quen t ly  prosecu ted for m a t te r s  disclosed in their immunized  tes t imony, " i f  any  s u ch  
instances exist, they  fcr r t a r e . "  l e t t e r  f rom  E. Ross Huckley, A l lo t  r . ey in  Charge , f r e e ­
d om  of In fo rm at ion  I’nvacy  Unit, C i i rn ina t  Division, D epa r tm en t  o f  Justice, to  D av id  
J. Sugar. Oc tober I, 1976, o n  file hi the oflices o f the Amrriian Criminal Im w  R t n r w .  

Washing ton, D.C.
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tion of immunized witnesses, llicre is little doubt that strict judicia l en­
forcement of the "use” prohibition has done much to deter such prosecu­
tions. In particular, close judicial scrutiny of the Government’s case, 
aimed at detecting two distinct forms of "use,” has made successful pros­
ecution of immunized witnesses exceedingly difficult and increasingly 
rare. '

First,[to determine if the prosecution has made derivative use of the 
defendant's immunized testimony in obtaining its evidence, all evidence 
the Government intends to introduce against the previously immunized 
witness is judicia lly examined, usually at a special pre-trial evidentiary 
hearing.47 This effort to fcrTct out “tainted evidence” (i.e., evidence ob­
tained through impermissible derivative use of the defendant’s prior im­
munized testimony), is the judicial response to the rule established in 
Kastigar, that a "[a ] person accorded this immunity under 18 U.S.C. 
§ 6002, and subsequently prosecuted . . .  need only show that he testified 
under a grant of immunity in order to shift to the government the heavy 
burden of proving that all of the evidence it proposes to use was derived 
from legitimate independent sources.”48̂

This procedural shield has proven hard to penetrate, as the prosecu­
tion’s burden of proof at these so-called "taint hearings” is not satisfied 
by a mere negation of taint.48 Rather, the Government must establish by 
a preponderance*0 that its evidence was derived from legitimate81 sources
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*7 A l th ough  this ev id en t ia ry  h ea r ing  is usua l ly  conduc ted  p r io r  to  o r  at t r ial, a pp e l la te  
, cou r ts  have r em and ed  cases w ith  ins truc tions to  conduc t  this type o f  h ear ing  w he re  th e

possibility o f  der iva t ive  use was no t p rope r ly  investigated at t r ia l . See, e.g., U n i t e d  S ta te s  
V  v. Seiflert. 463 F.2d 1089 (5th Cir. 1972).

Typ ica l lv these ev id en t ia ry  h ear ings  are prec ip i ta ted by a pre-trial m o t io n  t o  d ism iss, 
charg ing  tha t  all o f  the  G ove rnm en t ' s  evidence has been  ob ta in ed  th rough  de r iv a t iv e  use

i o f  th e  defendan t 's  p r io r  im mun ized  tes t imony. See, e.g., U n i ted  Stares v. C a ta l a n o ,  491
, F.2d 268 (2d Cir.), ten. denied, 419 U.S. 825 (1974); U n i ted  Sta les  v. M cD an ie l ,  482

F.2d 305 (8th Cir. 1973); U n i ted  S ta tes  v. DcDiego, 511 F.2d 818 (D.D.C. 1971).
, W he re  the alleged exp lo ita t ion  is l imited to  a pa r t icu la r  p iece  o f  evidence, b m o t io n

to  suppress  the ev idence in ques t ion  will t r igger a n  ev id en t ia iy  ex am ina t ion  in to  the  
\ evidence's source. See, e.g., U n i ted  Sta tes v. F irs t  W es te rn  S ta te  BanV, 491 F.7d 780 (8th

Cir.), cert, denied, 419 U  S. 827 (1974).
«  Kastiga r v. U n i ted  Slates, 406 U.S. 441, 460-61 (1972).
« Id. at 460.I
* °T h e  “p reponde ran c e  o f the  ev idence" s tanda rd  o f  p ro o f  at ta in t  h ea r ings  w a s  app l ied  

in United  S ta tes  v. Seiflert, 357 F. Supp. 801, 804-05 (S.D. T ex .  1973), affirmed, 501
F.2d 974, 982 (5th C ir .  1974). Hut tee Un i ted  States v. H ende rson , 406 F. Supp .  417,
423 (I). Del. 1975), where  the cou r t  fo r  the pu rposes  of a rg um en t  u sed  " p r o o l  b eyond  
a reasonab le  d o u b t” a s  the app rop r ia te  s tanda rd  o f  p ro o f  at ta in t  hear ings

61 fcvidcnte o b l a i r r d  f rom  sources wholly apar t  f rom  the immun ized  testir to ny  will, 
o f course, be suppressed  if o b ta in ed  illegally (eg.,  th rough  use of il legal w ire ta p s  o r 

, illegal sea rches and  seizures). See G e lb a id  v. Un i ted  States, 408 U.S. 41 (1972).
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wholly independent of the defendant's immunized testimony. Failure to 
sustain this burden of proof as to any Government evidence w ill result in 
its suppression. If the prosecution’s ease depends largely on evidence 
found to be tainted, dismissal of the charges may be necessary. Even 
untainted evidence may be suppressed at a taint hearing if the prosecutor 
is unable to establish the sources of his evidence to the court’s satisfaction.

Because of these difficulties, a prosecutor w ill rarely proceed know­
ingly against an individual who has previously testified under an immu­
nity grant, unless special precautions have been taken by his office in 
anticipation of the inevitable taint problems. To illustrate, if the United 
States Attorney’s files include transcripts containing the immunized 
testimony of an individual presently under investigation, access to such 
transcripts should be restricted.52 The sources of a ll evidentiary leads 
should be recorded for later presentation at a taint hearing, and a ll in­
formants should be questioned as to the sources of their information to 
prevent unknowing receipt of immunized in formation.“ [Moreover, when 
the Government intends to prosecute a prospective immunity grant recip­
ient, all available incriminating evidence and investigatory leads may be 
scaled in a dated envelope and filed with the court before the witness 
begins his immunized testimony. When the witness is subsequently pros­
ecuted, the date on which the evidence envelope was filed can be used 
to establish that the evidence and leads contained therein were obtained 
prior to— and therefore independent of— the witness’ immunized dis­
closures, effectively negating any claim of taint.54]

However, in most cases, little or no incriminating evidence is in the 
Government’s possession prior to an immunized witness’ compelled dis­
closures, and such techniques arc of little value. Indeed, in many oases 
the United States Attorney initiates investigation and prosecution of a

8* C/. K.iilif.ir v. t i n n e d  Stales, 406 L .S  441, 449 (1972) (dissenting o p in io n ) ;  Zim- 
mett .  The Federal Use Immunity Statute Since Kastigar, 1973/1974 A n n u a l  Surv i?y o f  
A m e r i c a n  L aw  343. 356 (N.Y.U. School o f  Law 1974).

8* C/. Un i ted  States v. M Daniel, 482 F.2d 305 (8th C ir . 1973). T h is  is n e c e s sa ry  to  
p reven t  the tain t ing of an  entire  investigation th rough  un in ten t iona l  rece ip t  o f  t h e  c o n ­
ten ts  o f  a n  individual's im m un ised  tes t imony by w ay  o f  a well-meaning c o u r t r o o m  o b ­
se rve r  w h o  was present when the immunized  tes t imony was  given.

Th is  p rocedu re  was first used by Special W a te rga te  P ro secu to r  A rc h ib o td  C o x  to  
p re se rve  evidence against John Dean. See Z immett, The Federal Use Immunity Statute 
Since Kastigar, 1973/1974 A n n u a l  Sl/RVtV o f  A m ih i c a n  L aw  J43, 359 (N .Y .U . S choo l  
o f  I j i w  1974). It has a lso  been used with success in o th e r  cases; See, e.g.. U n i t e d  S ta te s
v. Henderson, 406 F. Sup  p. 417 (D. Del. 1975).

Despite the courts ' re liance o n  this p rophy lac t ic  procedure , a c a re fu l  r e a d in g  o f 
Kastigar suggests that th is  alone will he insufficient to  susta in the G o v e rnm en t ' s  b u rd e n  
o f  p roo f at a ta in t hear ing  unless independent sources for the con ten ts  o f  the sca led 
envelope are a lso established. See text a ccompany ing  notes  47-51 supra.
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given individual, completely unaware of the fact that the suspect has 
previously given immunized testimony with regard to the very matters for 
which he is being prosecuted.”  In such cases, it is unlikely that the pros­
ecutor will have carefully questioned all would-be informants about the 
sources of their knowledge, or that he will have investigated the sources 
of other investigative leads. As a result, an investigation initiated solely 
on the basis of information which is protected by an undiscovered immu­
nity order should cause all of the Government's evidence to be suppressed 
because of the tainted investigative lead from which it was derived.

A second deterrent to the prosecution of a previously immunized wit­
ness is the possible bar against “non-evidentiary use” of testimony by the 
prosecutor as background information in preparation for trial. Emphasiz­
ing that Kastigar prohibited any use of immunized testimony,”  the 
Eighth Circuit in United States v. McDaniel57 vacated the conviction of 
a previously immunized witness, where the Assistant United States Attor­
ney trying the case had examined transcripts of the defendant’s prior 
immunized testimony relating to the very matters for which he was being 
prosecuted. Although the Government was apparently able to establish 
independent, legitimate sources for the evidence it sought to introduce 
against the defendant, the court ruled that significr.it use of the immu­
nized testimony had been made in ways other than in obtaining its 
evidence.”  While the courts have not enforced the prohibition on “non- 
evidentiary use” of immunized testimony as strictly as they have treated 
instances of derivative evidentiary use,”  growing concern for the protcc-

88 C/. Uniled Sta les v. McDanie l,  482 F.2d 305. 307 (8th C ir . 1973). T he  suspec t 
m ay  have given immun ized  tes t imony be fo re  a loca l cou r t  o r  g rand  ju ry  w i th ou t  the 
federa l p rosecu tor 's  knowledge. Similarly, federa l p ro secu to rs  may  n o t  be  aw a re  t h a t  an 
individual has given immunized  tes t imony in a I tank rup tcy  Act p roceeding. F o r  a d iscu s ­
s ion  o f the  R ankm p tcy  Act im mun i ty  provision, see no tes  136-146 Infra a nd  a c c om ­
panying text.

84 The  Kastigar Cou r t  charac te r ized  section 6002 as p rov id ing  “a  sweep ing  p ro sc r ip t ion  - - 
o f  any use, direct o r  indirect, o f the compel led  tes t imony a n d  any  in fo rm a t io n  de r iv ed  
th e re f rom ."  Kast igar v. Un i ted  States. 406 U.S. 441, 460 (1972).

81 482 F.2d 305 (8th Cir . 1973).
8"M .  a t  311.
Unde r  facts sim ilar to  those in McDaniel, the distr ic t cour t  in U n i ted  S ta t e i  v. D o rn au ,

359 F. Supp. 684 (S.D.N.Y. 1973), g ran ted  a mo t ion  to d ism iss c e r ta in  charges, ho ld in g  
th a t  a v ir tually i r rebu t tab le  p re sump tion  of imp rope r  der iva tive use arises w h en ev e r  the 
p ro secu to r  has, p r io r  to trial, read  transc r ip ts  o f  the  defendan t 's  p r io r  im m un iz ed  tes t i­
m ony  re la t ing to the charged offenses. However, the Second C ircu i t  reversed  »he low e r  
court's  decision, n o t  because o f any  d isag ieemen t with the finding th a t  de r iva t ive  u s e  o f  
the  immunized tes t imony had  been made, but ra th e r  because the s ta tu te  und e r  wh ich  
the de fendan t h ad  been immunized  on ly p rov ided immunity  f r om  d irec t  use. U n i t e d  Sta tes  
v. Do rnau .  491 F.2d 473, 479 -80 (2d Cir.), cert, denied, 419 U.S. 872 (1974).

84 T he  courts have been pa r l icu la t ly  lax in recognizing “nonev idcn t ia ry  u se” in g ra n d  
ju ry  situations. In United Sta tes v. Henderson, 406 F . Supp. 417, 427 (I). Del. 1975),
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lion of immunized witnesses as prosecutors increasingly resort to immu­
nity grants suggests that a prohibition on “non-cvidcntiary use" might be 
more strictly enforced in the future.

Taken together, these barriers to successful prosecution of immunized 
witnesses arc formidable. Under a strict reading of Kastigar, not only 
must the prosecution sustain its heavy burden of establishing independent 
sources for all its evidence, but a ll exposure to immunized information 
must be avoided regardless of whether or not such contact generates 
evidence. Clearly, prosecution is not impossible. As a rule, however, a 
witness once immunized is unlikely to face subsequent prosecution.

B. Effect O f Local Transactional Im m unity Grants 
On Federal Crim inal Proceedings

Although transactional immunity may no longer be granted within the 
federal system.*0 state courts are not similarly constrained. Several^states 
have statutes authorizing grants of transactional immunity to witnesses 
before local courts and grand juries.81

The treatment accorded these local transactional immunity grants in 
the federal courts is governed by constitutional principles. Under Kasti­
gar, the fifth amendment privilege against compelled self-incrimination 
requires only that prosecutive use of testimony compelled from'a witness

the cou r l  recognized (lie " n o n  ev iden t ia ry  use” p rob lem , bu t still re fused  to find tha t a 
d e fendan t’s compelled tes t imony had  been " u s e d "  aga ins t  him. even  th o ugh  he  was in ­
dicted in a grand jury p ioceed ing conduc ted  by a p ro secu to r  w h o  h ad  pe rsona l ly  h e a rd  
the de fendan t give immunized  tes t imony with regard  to  the very c r im e s  charged  in  the 
ind ictment See alto United 'HiKes v. Ca ta lano , 491 F.2d 268 (2d C ir .) ,  cert, denied. 419 
U.S. 825 ( 1974), where the cou r t  affirmed the conv ic t ion  o f  a p rev iou s ly  im mun ized  
grand jury witness, even though the trial p ro secu to r  h ad  h e a r d — indeed elic i ted— the 
defendant's  p r io r  immunized  tes t imony with regard to  c r imes fo r  w h ich  the d e fend an t  
was convicted.

*n See note 22 mpra
* ' F o r  example, l i t .  A n n  S t a t . ,  ch. 38. 5 106-1 (Smith-Hurd 1970), p rov ides: “In 

any investigation before a C'rfand Jury, o r  trial in a n y  cou r t  o f  r eco rd ,  the crfftrt on  
motion  o f  the Stale m ay  o rd e r  tha t  any  mate r ia l  witness be  re lea sed  f rom  all l iabili ty to  
be p rosecu ted  o r punished on  accoun t  o f  any  tes t imony or o th e r  ev id ence  he  m ay  be 
requ ired  to  produce.”

Similarly, 3 N.D. CitNr. C ode 8 16-20-10 (1970) provides:
N o  person shall be excused f rom  a ttend ing  and  tes tify ing o r  p rodu c ing  any  
books, papers, o r  o the r  docum en ts  be fo re  any co u r t  u pon  a n y  investigation, 
proceeding, o r trial fo r  a v io la t ion o f  nny o f  the p rov is ions  o f  s e c t i o n ^  
16-20-08, (illegal campa ign  con tr ibu t ions)  upon  the  g ro u nd  th a t  the  te s t i ­
mony or evidence, docum en ta ry  o r  o therwise, requ ired  o f  h im  m ay  tend  
to  incrim inate or deg rade  him. N o  pe rson  shall be  p ro secu ted  n o r  sub jec ted 
to  any  penalty or fo rfe itu re fo r  or on  accoun t o f  any  t ran sac t ion ,  mat te r ,  
o r  thing concern ing which he m ay testify o r  p roduce  evidence, d o c um en ­
tary o r  otherwise, and no  tes t imony so given o r p rodu ced  shall be used 
against him upon any c r im ina l  investigation o r  proceed ing.
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be barred. Measured by this standard, local grants or transactional immu­
nity provide state court witnesses with protections in excess of the federal 
Constitution’s requirements. Of course, any state is free to statutorily or 
constitutionally require that its citizens be accorded broader protections, 
and the courts of these jurisdictions must honor such grants. However, 
when the federal Government or a sister state seeks to prosecute the recip­
ient of a broad immunity grant of this type, only the fifth amendment’s 
requirements need be obeyed, and any "extraneous” protections may be 
disregarded.®1 The federal Government thus guards its right to effectively 
enforce federal laws unhampered by overly protective gr ts of immu­
nity by any state.63

C. Use O f Immunized Testimony In  Non-Crim inal Proceedings
Although testimony elicited under a grant of immunity may not be 

used against the witness in a subsequent criminal prosecution, that tes­
timony may be freely used against him in any non-criminal proceeding. 
Because the scope of protection under 18 U.S.C. § 6002 is co extensive 
with that under the fifth amendment—which permits a witness to with­
hold only information which might subject him to crim inal liability— it 
follows that grants of immunity under section 6002 afTord no protection 
against the use of the testimony in any proceeding other than a criminal 
prosecution.** Courts have thus held that civil penalties may l>c based on 
testimony given pursuant to a grant of section 6002 immunity,*1 and that 
a witness’s immunized testimony may properly be used against him in 
civil actions®* and administrative proceedings,®1 whether held before state 
or federal bodies.
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•* M u rphy  v. W a le i f ro n i  C o rnm ’n, 378 U.S. 52, 79 11964); Unileil S ta le* v. F irs t 
Weste rn  S ta te  Bank, 491 F.2d 780. 786 (8th C ir  ), c m .  denied, 419 U.S. 825 (1974).

•* United  State* v. D e l)  go, 511 F.2il 818, 822 (D.C. Cir. 1975). T h i s  s itua t ion  i* 
well-illustrated by United ‘.tale* v. F irs t  W este rn  State Bank, 491 I-.2d 780 (8th Cir.), 
cert, denied, 419 U.S. 825 (1974). In  tha t case, federal c r im ina l d e fend an ts  sough t to 
have ind ic tmen ts  against them  quashed  because  they had prev iously  testified unde r  a 
No r th  D ako ta  s ta tu to ry  g ran t o f tran*acti' 'nal immun i ty  with rega rd  to  th e  very t r a n s ­
actions on  which  the federa l ind ic tmen t a  as based. See note 61 supra. Desp i te  their 
c la ims o f  abso lu te  immun i ty  f r om  p rosecu t ion  fo r  crime* disc losed in th e i r  compel led 
testimony, the cou r t  re fused to  b lock  the  federa l prosecution, ho ld ing  tha t  a s  long as  the 
federal p rosecu tors  d id  nu t m ake  d i rec t  o r  der iva t ive use of the defendants* locally- 
immun ized  tes t imony, federal p ro secu t io n  o f  the de fendan ts  for the c r im e s  disclosed 
there in was const i tu tionally  permissible. 491 F.2d at 786.

"• Patr ick v. Un i ted  States, 524 F.2d 1109, 1120-21 (7th Cir. 1975); U n i te d  Sta tes  v. 
C appe tto .  502 I 2d 1351, 1359 (7lh C ir.), ten. denied, 420 U.S. 925 (1975).

••■Patrick v. Un ited  States. 524 F 2 d  1109, 1118 (7th Cir. 1975)
• "U n i ted  Sta les v. Cappe tto ,  502 F.2d 1351. 1359 (7th Cir.), ten. den<ed, 420 U.S. 

925 (1975).
•t In S rg ie t t i  v. Stale Bar, IS Ca l .  3d 878. 544 P.2d 929, 126 C a l  Kptr. 793 (1976),



288 T he A merican C riminal L a w  R eview [Vol. 14:275

Prosecutors concerned with the possibility that a key witness, though 
immunized, will nonetheless remain silent and suflcr imprisonment for 
contcnij * rather than incur the serious non-criminal consequences winch 
might attend disclosure of his own criminal activities, have in some 
instances requested immunity orders prohibiting use of a witness’s testi­
mony in specified non-criminal proceedings as well as in any criminal 
prosecution. Although section 6002 in no way authorizes these additional 
protections, the courts have occasionally granted them. For example, an 
immunity order which purported to prohibit use of immunized testimony 
against bar-owners in liquor license revocation proceedings** was issued 
by one court, as was an order to prohibit similar use in disbarment pro­
ceedings.**

Although the Seventh Circuit has recognized the “difficult question” 
posed by the issuance of such non-statutory orders,70 their propriety has 
not yet been reviewed. And while local administrative bodies have felt 
compelled to honor their terms, there is no evident reason why the addi­
tional protections contained in these supplemented federal immunity 
grants should not be disregarded, much as the federal courts disregard 
"constitutionally unnecessary" protections in local immunity grants.71 As 
in the case of over-broad state immunity grants, such treatment may be 
justified as necessary to prevent federal infringement of a sovereign state's 
power to enfoice its own laws.78

D. Threat Of Foreign Prosecution As A Basis 
For The Underlying F ifth  Amendment Claim

Since Counselman v. Hitchcock , 7S the constitutional sufficiency of all 
immunity grants has turned on the scope of the fifth amendment priv-

and  M ary land S la te  liar Ass'n, Inc. v. S u g a tn u n ,  273 Md. 306, 329 A .2d 1 (1974), cert,
denied. 420 U.S. 974 (I97S), federally-immunised testimony given by lawyers was later 
used against them  in d i s b a r r  ent proceedings. Srr 0I10 N npo l i tano  v. W ind , 457 I7.2d 279
(7th Cir. 1972), ttrt. denied, 409 U.S. 1037, rrh. denied. 410 U.S. 947 (IJ>73), wh re <» 
feder. judge's immunized tes t imony was used agains t h im  in a federa l p ro ceed ing  (or 
hi* remova l as  a judge.

•®5>e United States v. flraasch, 505 I;.2d 139, 146 (7th Cir. 1974), Ctrl, denitd, 421 
U.S. 910 (1975).

®* In tt J ohn  Daley, No. 71 G1 3567 (N.D. III., Ju ly  18, 1974), reproduced In No te , 
The Intrusion of Federal Immunity Protection Into State Disbarment Proceedings, 7 
L o y o i a  U .L ) .  (Cute.) 58 (1976).

’“ United  Stales v. Ilraasch. 505 F.2d 139, 146 (7th Cir. 1974), cert, denied, 421 U.S. 
910 (1975).

’ • See notes 62-63 supra and accompany ing  teat.
»/</
’ * 142 U.S. 547 ( 1892), Set tea t a ccompany ing  notes  13-15 supra.
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ilcgc. Unless at least co-cxtcnsivc with that privilege, no grant of immu­
nity is adequate to compel an unwilling witness to testify.74

While it has been established that the fifth amendment privilege pro­
tects testimony which incriminates the witness under either federal or 
local law,76 whether or not it affords similar protection to testimony that 
is incriminating under foreign law is an unresolved question of increasing 
practical significance.76 As it relates to witness immunity, the question 
posed is whether or not a section 6003 use-derivative use immunity ord r 
is constitutionally sufficient to compel testimony which might later be 
u. ed against the witness in a foreign criminal proceeding.

The Supreme Court has offered little guidance in this regard. While 
noting probable jurisdiction to decide the question in Z icare lli v. New  
Jersey Commission of Investigation,77 the Court disposed of the issue on 
other grounds, expressly leaving it unresolved.76

In the lower federal courts, witnesses’ inability to satisfy the heavy 
burden of proving real or substantial danger of foreign prosecution7* has 
provided an avenue to sidestep the question.60 Some courts*1 have 
avoided ruling on the constitutional sufficiency of an immunity grant 
where danger of foreign prosecution has been adequately shown, by not­
ing that insofar as grand jury testimony is concerned, the cloak of secrecy

74 See no te  15 supra.
78 In  M u rp hy  v. W a tc i f ro n t  Comm 'n, 378 U.S. 52 (1964), the U.S. S up rem e  C o u r t  

held (hat " th e  const i tu tional privilege against self-incrimination p ro te c t s  a s ta t e  w itness  
agains t in c r im ina tion  under federa l as well as  sta te  law  and  a f e d e ra l  w i tness  a g a in s t  
in c r im ina tion  unde r s ta te  as well as federal law ." Id. a t 77-78.

78 Pa r t icu la r ly  in view of the significant n um be r  o f  na rco t ic s  smugg l ing  cases  p re sen t ly  
before the courts, app licab il i ty  o f the fifth am endm en t  to  fo re ign in c r im in a t io n  in  d o m e s ­
tic cou r ts  has  im por tan t  implica tions under 18 U.S.C. $!i 6002-6003. F o r  a n  exce l len t 
t rea tm en t  o f  this quest ion, see Z iinmett, The Federal Use Immunity Stature Since Kmli- 
gar, 1973/1974 A n n u a l  S u r v e y  o f  A m e r i c a n  L aw  343. 349-56 (N .Y .U . S choo l  o f  L aw  
1974).

77 401 U.S. 933. 934 (1972).
78 406 U.S. 472 (1972). Reso lu t ion o f  the fo re ign  self-incrim ination q u e s t io n  w a s  

deem ed  unnecessa ry  because the quest ions asked  o f  the witness were n o t  v iewed by (be 
C ou r t  as calling fo r  answers  tha t gave the witness a  r e a sonab le  basi f o r  f e a r in g  fo ic ig n  
prosecu tion. 406 U.S. a t 478-81.

7* In  Zicarelli, the Cou r t  a nnounced  tha t  n o  p rob lem  o f  fo re ign  se lf- incr im ina tion 
would be ra ised un less the witness has  a " rea l  and  substan tia l  f e a r  o f  fo re ign  p ro s e c u ­
t ion” as opposed  to  a " te rno te  o r  specu la t ive"  fear. Id. a t 478.

90 In re Qu inn . 525 i \2 d  222. 223 (1st C ir  1975); U n i ted  State* v. D o e .  361 F. Supp . 
226, 227 (E.D. P*. 1973), og d, 485 F  2d 687 (3d Cir.), cert, denied. 415 U.S. 989
(1974). See also in re M orahan , 359 F. Supp. 858. 874 (N.D. T e*) ,  ag'd. sub nom. In re 
Tierney, 465 F.2d 806 (5th Cir. 1972), cert, denied. 410 U.S. 914 (1973).

*' In re Weir, 495 F.2d 879. 881 (9lh Cir.), cert, denied, 419 U S .  1038 (1974); In re 
Tie iney , 465 F.2d 806. 811 (5th Cir . 1972). cert, denied, 410 U.S. 914 (1973).
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imposed by Rule 6(c) of the Federal Rules of Crim inal Procedure8* will 
supposedly bar disclosure of the witness’ testimony to foreign author­
ities.*3

The only two eases which have squarely confron.cd this problem 
reached contrary results. In h i re Parker,84 decided prior to both Kastigar 
and Zicarelli, the Tenth Circuit found the fifth amendment's protections 
inapplicable to foreign self-incrimination. Without direct citation of 
authority the court concluded that “the fifth amendment was intended to 
protect against self-incrimination for crimes committed against the 
United States and the several states, but need not and should not be 
interpreted as applying to acts made criminal by the laws of a foreign 
nation.’’Si Thus, the court ruled that a witness in danger of foreign pros-

*l  F ed . R. C r im . T. 6(e):
Secrecy of P roceed ings and Disclosure. D isc losu re  o f  m a i le r s  o c c u r r in g  be ­
fo re  the grand ju ry  o th e r  th an  its de libe ra tions and  the  vo te  o f  a n y  ju ro r  
m ay  be m ade  to the a t to rneys  fo r  the gove rnm en t  fo r  use in  th e  p e r f o rm ­
ance o f  their  duties. O therw ise  a juror,  a tto rney , in te rp re ter ,  s te nog raph e r ,  
o p e r a to r  o f  a reco rd ing  device, o r  any typist w h o  t ran sc r ibes  r e co rded  
tes t imony may  disclose m a t te r s  occurr ing  befo re  the  g rand  j u r y  o n ly  when 
so  d irec ted by the cour t  pre l im inari ly  to  o r  in connec t ion  w i th  a judicia l 
proceed ing  o r  when pe rm it ted  by the cour t  a t the reques t o f  a  d e fen d an t  
upon  a showing tha t  g rounds  m ay exist fo r  a m o t ion  to  d ism iss  th e  indic t­
m en t  because  of mat te rs  o ccu r r ing  before the g td ju ry . N o  ob l ig a t ion  
o f  secrecy may be imposed u r o n  any pe rson  excep t in a c c o rd a n c e  with 
this rule. . . .

w  It rejecting this solution, the distr ic t cou r t  in In te C a rdass i ,  351 F .  Supp. 1080 
(D. C cnn .  1972), observed that

(The Rule 6(e) argument) rests on  the a s sum p tion  th; t a ll l aw  e n fo rce ­
m en t  officials with access to  g rand  ju ry  m inu te s  c an  be re lied u p o n  to  
al' ide by the  disclosure requ irem en ts  o f  Rule 6(c). W hile  th e re  is n o  reason  
to  believe that any  en fo rcem en t  officials p resen t ly  invo lved in tb is  g rand  
ju ry  proceeding wou ld  not h o n o r  the rule, the  cons t i tu t iona l  p ro te c t io n  o f  
the witness must rest on m ore  th an  faith. I f  in fac t  a law  e n fo r c em en t  
official wanted to make  the witness' answers  k nown  to  fo re ign  p io se cu l in g  
offic.als, it is unlikely tha t  he would apply to  this C o u r t  fo r  d isc lo su re  o f  
the  g rand  ju ry  minutes. H e  wou ld  s imply send the t ran sc r ip t .  It m a y  well 
be III. t such conduct would tend e r  the official subject to  d isc ip l ina iy  powers  
o f  tlii'. Cour t,  if the conduc t and  the iden ti ty o f  the pe rson  re spons ib le  
ever b ecam e known, but such an after-the-fact s anc t ion  wou ld  p ro v id e  no  
p ro tec t ion  fo r  the witness.

T h e  inab ili ty o f  A m e r ic an  cou r ts  to  use Rule 6(e) as  an  effect ive p ro ­
tec t ion  to r  the witness against fo re ign use o f h e r  compel led  te s t im ony  is 
highlight-d by compar ison  with the abili ty the cou r ts  h av e  to  en fo rc e  
w ith in  th s c oun t ry  the deriva t ive  use p roh ib i t ion  o f  18 U.S.C. S 6002.

M. at 1082.
O f  course, Rule 6(e) will afford abso lu te ly  ;io p ro tec t ion  to tes t imony  g iven  in  open  

co u i t  by witnesses fearing foreign prosecution.
• M i l  F.2d 1067 (JUth Cir. 1969), vacated ui moat tub non). P a rk e r  v Un i ted  Sta les, 

397 U S. 96 (1970)
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ccution could not properly refuse to testify on fifth amendment grounds 
once granted domestic immunity/'

The opposite view was taken by the federal district court for Con­
necticut in In re Cardassi,*7 There a grand jury witness had been granted 
section 6002 immunity, but had persisted in refusing to answer questions 
concerning her alleged dealings in marijuana in Mexico on the grounds 
that her answers to these questions could later be used against her in a 
criminal prosecution in Mexico. Extending the Supreme Court’s rationale 
in M urphy v. Waterfront Commission,"• the district court held that a 
witness could not be ordered to answer any question which could lead to 
foreign prosecution, since the fifth amendment privilege “clearly” affords 
protection from foreign incrimination.a#

If  Cardassi is correct in its reasoning, and the fifth amendment priv­
ilege does extend to witnesses threatened with foreign prosecution, then 
it follows that a prosecutor’s request for immunity in such a case must be 
denied. Because the domestic court would be powerless to enforce its 
sanc*: .i against the use of compelled testimony in the foreign forum, any 
prji it  would f'.ll short of the mandate that immunity be co-cxtpnsive with 
ine protections of the privilege.

Denial of a request for a section 6002 immunity order deemed con­
stitutionally inadequate to protect the witness’ fifth amendment privilege 
is not without precedent. In In re Baldinger,P0 the court fia'ly refused to 
issue an immunity order because it felt that the protection afforded by a 
section 6002 immunity grant w-as not fully co-cxtcnsivc with the scope of 
the witness’ fifth amendment privilege.e' Although the Baldinger court 
erred in holding that a section 6002 immunity grant would be insufficient

*« Id.
"  351 F. Supp. 1080 (D. Conn . 1972).
*•378 U S .  52 (1964). In Murphy,  ihe C o u r t  held tha t  Ihe fifth am endm en t  priv i lege 

can  p rope r ly  be asserted in the cou r ts  o f  o n e  sovere ign to g u a rd  against p ro secu t ion  in 
the  cou r ts  o f  ano ther sovereign. While  the two  sovereigns involved in Mur p h y  were  a 
sta le  gove rnm en t  and *he U.S. federa l governmen t, the Cardassi cou r t  ex tended the s am e  
princip le to  the fore ign sovereign-domestic sovereign s itua t ion.

o" 351 F. Supp. a t 1086.
*“ 356 F. Supp. 153 (C.D. Cal. 1973).
• 'T h e  co u r t  ru led that a g ran t  o f  section 6002 im m un i ty  cou ld no t be co-extensive 

w ith  Ihe fifth n r rendmen t privilege because  the s ta tu te  appea red  to  leave the w itness 
open  to  prosecu t ion  for having p rev iously  m ade  false s ta temen ts  ( the  fals ity o f  wh ich  
wou ld  be disclosed in the witness' compel led  tes t imony) to  the  F.II.I. la a t 171. T h i s  
in te rp re ta t ion  o f  the statute's per ju ry/false s ta tem en t  excep t ion  was er roneous ,  since the  
excep t ion  refers on ly  to  false s ta tements  m ade  af te r im mun i ty  h a s  a t tached . T o  th e  
ex ten t tha t  the Ihihlmprr case suggests tha t section 6002 is cons t i tu t iona l ly  insufficient 
because o f  the perjury/false s ta tem en t exception, HalJinptr was ove r ru led  sub sllentio 
in Un i ted  Slates v. Alter, 482 F.2d 1016, 1028 (9lh Cir. IV73). .5re also Un i ted  S la te s  
v. Watk ins . 505 F.2d 545, 546 (7th C ir . 1974).
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on the facts of that case, the court’s analysis of its duty to protect the 
constitutional rights of citizens in immunity matters is cogent. Both on 
constitutional grounds and as a matter of statutory construction of sec­
tion 6003, the court rejected the proposition that it was powerless to deny 
immunity orders affording constitutionally inadequate protections to a 
given witness:

Congress cannot compel the courts to issue orders which ' io- 
late the Constitutional privileges of this nation's citizens. . . .
The court cannot engage in any action which deprives a party' 
bcf.»-- it o! his Constitutional rights. I t  has long been recog­
nized fhat it is a proper function of courts to act as a check on 
improper use of both executive and legislative investigatory 
powers.. . . [TJhe court concludes that it is not relegated to a 
ministerial role, but that it can, and hereby does exercise d is­
cretion to decline to issue the irn. :unity order in the face of a 
violation of the witness’ Constitutional rights.82

It should be noted that a blanket denial of immunity would make it 
impossible to compel testimony relating to matters other than activities 
for which the witness might be prosecuted abroad. However, this unde­
sirable sidc-effcct could be avoided by granting the request for immunity 
while specifying that the witness retains the right to refuse to answer any 
question which might incriminate him in a foreign jurisdiction. If the 
witness refuses to answer any question, the United States Attorney will 
as usual seek an order specifically directing the witness to ar wer upon 
threat of contempt.83 If  the question is directed to matters wholly unre­
lated to the witness' foreign activities, the court should issue an enforcing 
order. But if the question calls for a response that might be incriminating 
under foreign law, the court should iot enforce its order to testify. In 
this way, testimony adequately protected by the immunity order may still 
be compelled, without violating the witness’ possible fifth amendment 
privilege against foreign self-incrimination.84

III . D e f i c i e n c i e s  U n d e r  t h e  P r e s e n t  S t a t u t o r y  S c h e m e

A. Prosecutorial Control and the Potential fo r A  buse
1. Ineffective Judicial Restraints. One of the mo t̂ frequently voiced 

criticisms of 18 U.S.C. §§ 6002-6003 focuses on the seemingly limitless 
powers vested i> the United States Attorney in witness immunity matters. 
The prosecutor has exclusive statutory authority to initiate grants of im-

1,2 356 F .  Supp .  a t 169-70.
M For  a d i s c im io n  o f  im mun i ty  t r n n t  procedure!, *er no tes  78-42 suyra a n d  a c c om ­

pany ing  text.
B‘ T h is  p ro c edu re  w as  emp loyed in In it Cardassi, 351 F. S upp .  1080 'D .  C o n n  1972).
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inunity under section 6U03,*S and issuance, under present judicia l prac­
tice, is virtually automatic upon receipt by the courts of an immunity 
application which conforms to section 6003’s pleading requirements.®* 
Judges have felt compelled to adopt this course in light of the unqualified 
directive in § 6003(a), that the court “shall issue” an immunity order 
upon receipt of a technically sufficient written request from the United 
States Attorney. Relying on § 6003(a), courts have repeatcdy held that 
they arc wholly without discretion to deny technically adequate immunity 
requests,®7 and have limited their inquiries accordingly.®*

This policy, evident in the statute and implemented in the courts, has 
two justifications. First, only the prosecutor can intelligently weigh the 
necessity of compelling a witness to '"Stify under a grant of immunity, 
against the resulting impediments to sucscquent prosecution of the wit­
ness for crimes he may disclose, and his judgment should not be subject 
to judicial second-guessing. Second, judicial involvement in matters 
within the discretion of the Executive Branch might give rise to separa­
tion of powers problems.*® • • •

This reliance on the prosecutor’s bona fidcs invites prosecutorial 
abuse. The most blatant way in which the court7! co-operation might be 
exploited by a corrupt prosecutor would be to seek grants of immunity for 
the testimony of friends or influential individuals involved in criminal 
activity.100 Conversely, should the United States Attorney decide to “get” 
an individual suspected of criminal involvement with others, he would be 
free to exercise his immunity powers with respect to affiliates to achieve

»» 18 U.S.C. S 6003(a) (1970).
"•U n i ted  Sta tes v. Ixyva ,  513 F.2d 774 (5th Cir. 1975); In re G r a n d  J j r y  Inves t iga ­

tion, 486 F.2d 1013 (3d Cir. 1973), cert, denied sub nom.  T e s t a  v. U n i te d  States, 417 
U.S. 919 (1974).

•7 See cases cited in no te 96 supra . .

"• Thom p son  v. G arr i son .  516 F.2d 986 (4th C ir . 1975), cert, denied, ____ U.S. ___
(1976); U rn tak i  v. United Sta tes D is tr ic t Cour t ,  504 J \2 d  513 (9th C ir .  1974); In re 
Kiljio, 484 F.2d 1215 (4th Cir. 1973).

#"5 » e  generally Dixon, The Doctrine of Separation of Towers and Federal Immunity 
Statutes, 23 GfcO. W ash .  I .  Rev . 501. 627 (1955).

100 A  recen t ly  concluded b r ibery  tr ial in the  N o r th e rn  D is t r ic t  o f  Il l inois, U n i ted  
S ta tes v, C ra ig , No . 74 CR  879 (N .D . III., June  25, 1976), has  ra is ed  c h a rg e s  th a t  a 
fo rm  of c rony ism  resulted in gran ts o f  immun i ty  to  a wea lh ty  a n d  po l i t ic a l ly  influential 
c o rpo ra te  president and eight o f  his officers who  were invo lved in a n  a l l rg cd  scheme to  
bribe Illinois state legislators for the passage o f  favo rab le  leg is la t ion . One o f  the defense  
counse l first raised the issue in an open ing  s ta tem en t tha t c h a ra c te r i z ed  Ihe immun ized  
co rpo ra t ion  president as an •’elitist” whose  im mun ity  was secu red  t h ro u gh  the  terven t ion  
o f  influential law firms on  his behalf  with the United  Sta tes A t to rn ey .  Subsequen t ly ,  an  
obviously upset juror passed a note to  the tr ial judge, risking if the  p ro s ecu t io n  in tended 
to  explain the c i icum stancrs  su r ro und ing  the im mun i ty  grants . C h ic a g o  Tribune, Apr i l  30, 
1976, i I, at I, col. 3. Subsequently, Samue l K. Skinner, U.S. A t t o r n e y  fo r  Ihe  N o r th e rn  
Dis tr ic t o f  Illinois, pe rsona l ly  took the  s tand at trial to  exp la in  h is  office's im m un i ty  
practices in tha t  case.
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this end. The target suspect might be singled out on the basis of race, sex, 
political affiliation, or any other improper considerations. Charges of this 
very tenor have recently surfaced with regard to official corruption pros­
ecutions, where it has been claimed that politically prominent individuals 
were singled out for prosecution, while co-conspirators of arguably equal 
culpability were immunized and compelled to testify against the target.101

2. Incfjective Administrative Restraints. The statutory requirement 
that all immunity requests have prior authorization from the Department 
of Justice’02 is largely ineffective against these abuses. Although the De­
partment of Justice requires the United States Attorney to answer eleven 
general questions about the circumstances surrounding his decision to 
seek immunity,’03 none calls for the kind of detailed information neces­
sary to uncover improperly motivated immunity requests. Moreover, the 
Department of Justice does not verify the accuracy of any of the infor­
mation submitted and authorizes virtually all of the immunity requests 
submitted for its approval.’04 This necessarily perfunctory administrative 
review105 is not a substitute for effective judicial supervision.

101 Cha rge s  o f  this tenor were pa r t icu la r ly  widespread du r ing  the tr ial o f  fo rm e r  fed ­
e ra l  judge and Ill inois g ove rno r  O t to  Kerner, w ho  was convicted fo r  h is p a r t  in a race  
t rack scandal o n  the s treng th  of tes t imony f rom  individuals involved in the  schem e w ho  
were g ran ted  im m un i ty  and  p roduced  as G ov e rnm en t  witnesses.

IM 18 U.S.C. 5 6003(h) (1970).
1(13 Requests for D epa r tm en t  o f  Justice im mun ity  au tho r iz a t ion  a re  m ad e  hy c om p le t ­

ing a t»o-page questionnaire ("Request for Immunity Authorization,'' Form USA-167). Fart A 
of this *prm calls for clerical information such as the witness' name, address, birthplace, birth- 
date and the name of the case for which Ms testimony is being sought.

Par t  H o f  this fo rm  calls  for brief answers  to the fo llowing questions:
1. Relative im po r tan ce  o f the witness in cr im ina l act iv i ty in the  area.
2. Pe rt inen t F ede ra l  and  local offices have  been notified. (Check box)
3. A re  any  cu rren t F ede ra l  o r local charges pend ing  against witness7 If so, give d-'uils.
4. If witness is p resen t ly  inca rcera ted, sla te  c ircumstances .
5. G ive brief resume o f  b ackg round  of case o r  p roceed ing
6. Witness' p a r t  in the case o r  mat te r  unde r  investigation.
7. S um m a ry  o f  the witness' antic ipated tes t imony or in fo rm a t ion .
8. Mow tes t imony o r  in fo rm a t ion  sought may  be  necessary to  th e  pub l ic  interest.
9. Why witness is likely to  invoke F if th  Am endm en t  privilege.
10. Is witness likely to  testify o r  p roduce  in fo rm a t ion  if im m un i ty  is granted?
11. W ha t F ede ra l  o r s ta te  offenses on  Ihe pa r t  o f  Ihe witness m ay  be d isc losed if the 

witness testifies unde r a g ran t  o f  immunity?
*°* D u r in g  a th ree and one-half m on th  period in 1973, Ihe D ep a r tm en t  o f  Ju s t ice  

au thorized  federa l  p io s rcu to r s  to  ob ta in  immun i ty  gran ts  in all bu t seven of 783 in ­
s tances in which they were requested. N tw sw r.eK , (Vl. 29, 1973, at 68. T he  U n i t e d  
Sta les D ep a r tm en t  o f  Just ice has repo r ted  tha t  f rom  December 14, 1970 to  Ju n e  30. 
1976, fo rm a l  im mun i ty  reques ts  for 170 witnesses were denied, w he reas  I5.50S witnesses 
were immun ized  be tween Ju ly  I, 1971 and June  30, 1976. l .c i ter f r om  L. Ross fluckley. 
supra note 46.

109 Iri light o f  the t r em endous  number  o f  requests for imun ity  au th o r iz a t io n  sub-
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So-called practical safeguards against oppressive immunity tactics have 
only limited impact.'09 While it is true that trial jurors may sympathize 
with a target defendant whom they perceive to be a “fall guy" being 
victimized by his own co-conspirators as well as by the prosecutor, if the 
proowcutor feels he can make a sufficiently strong case based on immu­
nized testimony he w ill not be likely to refrain from ovcrzcalous immu­
nity tactics.

Allegations of discriminatory prosecution will also be of little concern 
to the prosecutor, in light of the defendant’s burden in raising this de­
fense. Not only must the defendant present prima facie proof that he was 
singled out for prosecution because of racial, religious, or other imper­
missible considerations,'07 but he must also establish that “others sim ilarly 
situated" have generally not been prosecuted for committing the same 
acts which form the basis for the charges against him.'”* Aside from the 
formidable evidentiary difficulties in establishing even the first element of 
proof, it will be impossible to prove the second element unless the de­
fendant can convince the court to construe “others sim ilarly situated" to 
refer to his co-conspirators who arc immunized rather than prosecuted. 
In light of the court’s broad construction of this phrase in discriminatory 
prosecution eases,"”* the threat of such an allegation is a hollow one, and 
prosecutors arc unlikely to be deterred by it.

3. Statutory Construction As A Guide To More Effective Restraints. 
In adopting the view that the directive in 18 U.S.C. 6003(a), that the 
judge “shall issue" the immunity grant, is absolute in the face of a tech­
nically sufficient request, the courts have not adequately reviewed the 
genesis of the Witness Immunity Act of 1970. The Act was based on a 
prototyj)c dcvelojicd by the National Commission on Reform o f Federal 
Criminal Laws and presented to Congress for its consideration."0 The

milled  to  the  D epa r tm en t  o f Justice (aer no tes  18 and  104 tupra), m o r e  ex ten s iv e  rev iew  
d o n  no t t e rm  feasible.

,MB A po t i l inn  p ap e r  issued by A m e r ie a n t  fo r Effective 1-aw E n fo rc em en t,  In c .  a rg u e s  
tha t ju ro r  response  a t d ia l  t e rv e t  a t  a significant la fe g u a id  ugainst a b u s e  o f  th e  p ro s e c u ­
t o r *  d isc re t ion  in im mun i ty  muiters. A mericans for  I . i r i r n v r  I jsw  E n f o r c e m e n t , 
In c ., G rants  of  I m m u n ity  t o  W itn esses : P osit ion  P aper N o . 6 (1975).

»«» Un i ted  S ta les  v. Berrios, 301 F.2d 1207, 1211 (2d C ir . 1974).
ion i j .
" " ‘ Ib is  p tu a se  has geneia l ly  been he ld  to  refer to  tha t c la s t  o f  ind iv idu a ls  who  h a v e  

prev iou  'v com m it ted  Ihe same acts as the d isc r im ina to r i ly  p ro s ecu ted  de fend an t ,  b u t  
have not been  p iosccu ied . Stt United States v. Falk, 479 l ; .?d 616 (7th C ir .  1973).

*‘| 18 tJ S.C' S5 6002-600)) is the p io du c l  of care fu l s tudy  am i  con s id e ra t io n  by  
the N a t io n a l  Comm iss ion  on Reform  of F ede ra l  C r im ina l  I j w s ,  as well as b y  Congress.  
*1 he C om m iss ion  re com m ended  legislation to  re fo rm  the frt lrr . i l  im m un i ty  lasvs. I h e  
r e com m end a t io n  served as Ihe model fo r this s ta tu te ."  Katiigar v. Unilrtt Stalti, 406 
U.S. 441. 412 n  36 (1972).
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Commission’s extensive report accompanying this proposed immunity 
act1'1 was relied upon heavily by both the House and Senate in their 
deliberations.

Examination of the Commission’s Working Papers provides consider­
able insight into the district courts’ powers and duties as originally con­
ceived. As envisioned by the Commission, the United States Attorney’s 
assessment of the tactical advantages and disadvantages of granting 
immunity to a particular witness would be controlling. Judicial second- 
guessing of the prosecutor’s decision to immunize would not be tolerated 
because

(IJmmunity is the fixed price which ihe government must pay 
to obtain certain kinds of information, and only the govern­
ment can determine how much information it wants to ’’buy" 
in light of the fixed price. Viewed thuriy, a court has nothing 
on which to base a determination whether a given immunity 
grant is “right” or “wrong," whether it should be made, or 
whether it should not be made.11*

However, the Commission also recognized that immunity grants could 
easily become a tool for prosecutorial corruption and abuse either 
through the prosecutor's immunization of criminally-involved friends 
(“cronyism") or through other unspecified forms of “abuse of authority 
by prosecutors.”"3 Because of this potential for abuse, the Commission 
sought to formulate statutory language which would preclude judicial 
interference with the prosecutor’s decision to immunize n given witness 
without leaving the courts powerless to reject immunity requests sub­
mitted for corrupt purposes. Noting a prior report which suggested that 
the courts would have "inherent power" to deny immunity requests sub­
mitted for corrupt purposes,*1* the Commission concluded that an immu­
nity provision with language virtually identical to the "shall issue” direc­
tive in 18 U.S.C. § 6003(a) would be appropriate."4 The Commission 
made it clear that

• ••The repor t  w as  p repa red  by P ro fesso r Robe r t  O .  D ixon, Jr., o f  the G eo rg e  W a sh ­
ington Univers i ty  I j iw  C en te r  fo r  the Com m iss ion .  I t appears, w ith  append ices, in 2 
WoKKtNU I’APfKS OF IMF. NATIONAL COMMISSION ON Ri;iOKM OF P lD lM L  CRIMINAL 
1-aws 1405-48 (1970) (hereinafter cited as  W orking  Ra f ik s ).

i i? Working Paffrs at 1454.
•I* W orking  P a f ir s  at 14)5.
•■I HI.iV.ey, Aspects oI Evidence Gathering Protest In Organized Crime Cases: A  Pre­

liminary Analysis, in l i l t  P a t s i o iN t ' s  C om m is s io n  o n  L aw  Fn fom i f m c n t  a n o  Aomin- 
i s i r a t i o n  o f  J u s t i c f , T a s k  l:o a t r  K i . f g . i t  O r g a n i u d  C k im f  87 (1967).

i n  18 U S .C .  J 600)(a) m e t  ihe active voice (“the cou r t  . . . shall issue . . .  an 
o rd e r ") ,  while the  Commiss ion 's  p iopovcd s ta tu te  was d i a l l e d  in the pass ive s in ce  
( " l l i e  d irec t ion  t o  testify . . . shall be issued by the United  Sta les  D is tr ic t C o u r t " ) .  
T h e  Commiss ion 's  p roposed  immunity  a r t  app ea ls  in Won king I’afi h* a t 1447-48.
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. . .  the proposed language, while clearly negating a fu ll policy 
review, would not prevent a Federal district court from finding 
sufficient reserve authority to deny a request for an immunity 
order [in an instance of abuse]. . . .  This approach leaves open 
the question of residual inherent power of the court in [in ­
stances of immunity grant abuse]."®

Once the intrinsic power of the judiciary to withhold its cooperation from 
efforts to subvert justice is recognized, it becomes unnecessary to ex­
pressly provide the courts with discretionary power to efTcct the same 
result. At the same time, judicial interference with the prosecutor’s tacti­
cal decision to immunize a given witness will be precluded exempt where 
a finding of impropriety triggers the court’s duty to withhold its coopera­
tion and deny issuance of the immunity order sought by the prosecutor.

No court has yet exercised this inherent power, and current immunity 
grant procedures suggest none will. Because they assume that a ll tech­
nically competent applications must be granted, the courts never even 
inquire into the circumstances surrounding immunity requests."7
^Givcn the potential for abuse, change in the judicial handling of im- 

munity requests is essential. The courts must take cognizance of the fact 
that they arc not powerless to deny immunity requests where there are
improper motives underlying the application. Judges must therefore i n - ____
quire into the circumstances surrounding each immunity request, and 
refuse cooperation where the underlying motive is a coirupt o n e ]

This inquiry need not be burdensome for either the judge or the pros­
ecutor. A list of questions could be submitted to the United States Attor­
ney in charge of the ease, calling for written responses under affirma­
tion"* which would be kept secret from the public. Matters of relevance 
might include:

1. The existence of any familial, personal, or business relationship 
between the witness for whom immunity is being sought and any pros­
ecutor involved in the grand jury investigation or prosecution at which 
the witness will be called to testify.

2. 'Hie cxistcnc. and nature of any federal or local charges presently 
pending against the witness.

3. Whether the Government expects to subsequently prosecute the 
witness for his involvement in the matter under investigation.

4. Where the Government docs not intend to prosecute the witness

u «  W o r k i n g  i’a i i k s  at 14T S 36. 
l i t  j er ease* c ited a t no te  98 j upra.
u » T h i i  wou ld  m ak e  the p ro secu to r  liable for any  fa lse o r  m a te r ia l ly  incomple te  ami 

misleading answers.
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at a later date, the reasons behind the Government’s decision not to 
prosecute this individual.

5. The number of other individuals with significant criminal involve­
ment in the matters under investigation who nave been granted immunity 
or have agreed to testify in exchange for prosecutive concessions.

6. II more than one witness has already been immunized or promised 
freedom from prosecution, the reasons for the Government’s decision to 
seek immunity for the subject of the immunity grant rather than for any 
of the remaining unimmunized conspirators.

Should the prosecutor’s responses to any of these questions raise ser­
ious doubts about the propriety of issuing an immunity order, the judge 
should seek additional information. I f  convinced that issuance of the re­
quested immunity order would be inappropriate, it should be refused as 
against the best interests of justice.

B. Disparity in the Treatment o f Defense Witnesses:
Due Process Problems

Section 6003(a) directs the court to issue orders compelling witnesses 
to testify, upon the request of the United States Attorney.11® There is no 
comparable provision for the issuance of immunity orders on the request 
of the defense. This reflects the traditional view that only the Govern­
ment can compel witnesses to testify.1®0 Nor can the court command the 
United States Attorney to submit immunity requests on the defense’s 
behalf.’3' Thus, criminal defendants arc not able to obtain section 6002 
orders to compel their witnesses to testify, even though the prosecution 
has ready access to them for its own witnesses.

The consequences of this disparity can be devastating to the defense. 
A defendant who sits powerless to compel a key witness to give vital 
exculpatory testimony may well be indicted and convicted solely on the 
strength of testimony compelled by the prosecution through use of an 
immunity o^der. Yet, Congress’ reluctance to make section 6002 orders 
available to the defense is not without reason. Since the subsequent 
prosecution of a witness is greatly impeded if he testifies under a grant of 
immunity,133 defendants thus privileged could entice their colleagues, 
themselves threatened with prosecution, to give perjured exculpatory 
testimony under a grant of immunity. Such an offer might prove irrc-

" "  18 U S C .  » 6003(a) ami (b) (1970).
1,0 See no te  I supra.

Um lcd  State* v Bautista, 509 F.2d 675, 6/7 <9lh Cir.), r rrl. denied, 421 U.S. 5 ,6
(1975); U n i ted  State* v. Jenkins, 470 F .Jd  106) (9th Cit, 1972). tert. denied, 411 U.S. 
920 (1973); r/. C e rd a  v. Un ited  States. 488 F.2d 720 (9th C  r  1973).

, J J .5ee notes  4J-59 supra and  accom pany ing  leal.



sistiblc. With the scope of the immunized witness’ testimony controlled 
by the defense rather than by the prosecution, the witness could con­
veniently divulge the details of his own past criminal involvements, 
assured that the more lie disclosed, the less likely that he could be suc­
cessfully prosecuted.123
I  Judicial authority to issue defense witness immunity grants as a matter 

of discretion might limit the potential for abuse, but serious problems of 
judicial administration would be presented. Informed decisions as to 
which requests were worthy would necessitate a time-consuming ‘’mini- 
trial” whenever a defense request for immunity was made. In light of the 
courts’ already overburdened dockets, this solution may be impractical]

Still, if the search for truth justifies grants of immunity to compel w it­
nesses to divulge otherwise self-incriminatory information, that search 
must not be one-sided, or it may well mistake the object it seeks. Judicial 
treatment of this problem, under both 18 U.S.C. § 6003 and its prede­
cessors, has been somewhat myopic. Despite the manifest unfairness of 
leaving the defense totally without access to immunity orders, the courts 
have steadfastly refused to recognize any defense right to obtain them124 
in all but two eases.

The first of these eases, Earl v. United States?25 was decided in 1966, 
and involved a transactional immunity statute128 which, like section 6002, 
made witness immunity grants available exclusively to the piosecution. 
On appeal of a narcotics conviction, Earl argued that the unavailability 
of defense witness immunity grants under the statute, coupled with the 
prosecutor’s refusal to seek immunity for a key defense witness who 
refused on fifth amendment grounds to testify at trial, deprived him of a 
lair trial, in violation of the Due Process Clause of the fifth amend­
ment.127 Although this argument was clearly framed as a challenge to the 
fairness of his trial, a three-judge District of Columbia Circuit panel 
affirmed Earl's conviction in an opinion that treated his claim as one of
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l?3 Once a crin inal a d  ha* been revealed in a witness' immunized  tes t imony, piosecu-
lion o f the witness fo r tha t  act is au toma tica l ly  ham strung  by p rob lem s o f  ev id en t ia ry
use, non-evidentiary use, and p roo f  o f  investigative sources. See no tes  4}-59 supra and  
accompany ing  lest.

114 Sre, eg., T hom p son  v. Garr ison ,  516 F.2d 986 (4th Cir. 1975), cerl. denied, 42) 
U.S. 933 (1976); Un iled  Stales v. Allsta te Mortgage Corp .. 507 F.2d 492 (7th C ir .  
1974), eert. denied, 421 U.S. 999 (1975), United Stales v. Ramsey . 50) F.2d 524 (7th
Cir. 1974), eert. denied. 420 U.S. 932 (1975),

361 F.2d 531, reh. denied, 364 F.7d 666 (D.C. Cir. 1966), eert denied, 388 
U S 921 ( 1967). T he  case is analyzed in Note, Hight o/ the Criminal Defendant in the 
Compelled Testimony of Witnesses, 67 C o iu m .  I.. R tv ,  953 (1967).

u *  Act o f July 18. 1956, ch. 924, 5 201, 71. Stat, 574 ( tcpea led by A c t o f  OcL  15. 
1970, Tub L. No . 91-452, J 224(a), 84 Slat 929).
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evidence suppression by the prosecution.,M However, 11k court went on 
to suggest in a footnote that a serious due process problem could arise 
where the prosecution avails itself of an immunity grant while declining 
to seek immunity grants at the defense’s request.1** Because no Govern ­
ment witnesses were immunized in Earl, this footnote had no bearing on 
the disposition of the ease.130

Untied Stales v. Alcssion l  similarly involved a defendant who asked 
the United States Attorney to request an immunity order (under 18 
U.S.C. § 600.«.) to compel the testimony of three prospective defense 
witnesses who threatened to remain silent on fifth amendment grounds if 
called to testify on his behalf. The prosecution refused, although an im­
munity grant had been sought and obtained for one of its own witnesses, 
and Alcssio was convicted in a trial at which the three defense witnesses 
relied on their right to remain silent.

On appeal, the defendant charged that the prosecutor’s failure to seek 
immunity for his witnesses deprived him of vital exculpatory testimony, 
resulting in a denial of "important Fifth and Sixth Amendment rights."133 
Recognizing that these facts presented the situation raised hypothetically 
in the footnote to Earl, the court’s analysis focused on the fairness issue:

To interpret the Fifth and Sixth Amendments as conferring on 
the defendant the power to demand immunity for co defen­
dants, potential co-defendants, or others whom the government 
might in its discretion wish to prosecute would unacccptably 
alter the historic role of the Executive Branch in criminal 
prosecutions. Of course, whatever power the government pos­
sesses may not be exercised in a manner which denies the d e ­
fendant the due process guaranteed by the Fifth Amendment.
. . .  The key question, then, is whether appellant was denied a 
fair trial because of the government's refusal to seek immunity 
for the defense’s witnesses.1*3

, J *T h e  court s ta led:
*’(T)he suppression by the p rosecu t ion  o f ev idence favorab le  to  an  accu sed  
upon  request violates due process where  the evict nee is mate r ia l  e i th e r  t o  
guilt o r to  punishment, irrespective o f  the good  fa ith  o r  had  fa ith  c t  the  
prosecution.’’ I trady v. State o f  M ary land  . . . .  N o  such suppress ion  is 
involved here, however. Here  the  p ro secu t ion  has no t aff irmatively w i t h ­
held a witness or concea led evidence. . . .

I,/.
>*»/</. at 534 n . l .
1,0 A lthough four judges on the Dis tr ic t o f  C o lum b ia  C ircu ' l  recogn ized  th e  in ad e ­

qu a cy  o f the panel's t rea tmen t o n  the fa irness issue, Farl's peti t ion for a r e h e a r in g  tn 
bane was dented 364 F.2d 666 ( D C .  C u  1 *>66).

>»» 328 F.2d 107V (V:h Cir. IW6).
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Although the Ninth Circuit was unable to find that Alcssio’s right to a 
fair trial had been violated under the facts of the ease,134 the court’s 
acknowledgment of the constitutional violations which might result from 
the disparate treatment accorded defendants under the immunity statutes 
signals that some new accommodation may have to be developed if the 
procedure is to survive at all.

By implication, Alcssio suggests one workable method of  making im­
munity grants available to defense witnesses. This approach would charge 
the prosecutor with a duty to seek immunity grants on the defense’s 
behalf, or face reversal of any conviction, whenever it appears that a  

grant of defense witness immunity is necessary to ensure a fair trial. 
Leaving this decision to the prosecution is appropriate, since the pros­
ecutor’s familiarity with the ease should enable him to intelligently assess 
whether the unavailability of a particular witness’ testimony would prej­
udice the defendant’s ease. As with the prosecutor’s duly to disclose 
evidence tending to exculpate the defendant,” 1 an error in judgment 
might be grounds for reversal.

Of course, this mechanism will not preclude any of the abuses inherent 
in grants of immunity to defense witnesses. One solution would be to 
restrict the scope of the witness’ immunized testimony to relevant matters 
by requesting immunity orders whose protections would be limited to the 
witness’ responses to a list of questions submitted by the defense and 
approved by the prosecution prior to trial. However, such a procedure 
would unfairly force the defense to reveal its ease to the prosecution in 
advance of its presentation, and would improperly circumscribe the de­
fense in the conduct of its ease. Nonetheless, Alcssio  indicates that the 
potential for abuse of immunity grants to defense witnesses cannot, offset 
the constitutional violations which might occur under the present immu­
nity scheme.

C. T he  A u tom a tic  Im m un ity  Anomaly  in 11 U.S.C. § 25(a) 10
Before Congress’ enactment of the present immunity provision in 1970, 

there existed a number of federal statutes which automatically conferred 
either transactional or use immunity on testimony given in diverse fed­
eral administrative and investigatory proceedings.” * It was thought that

*** T h e  cou r t  hrl i t  th.it the ev idence beinp. tough t  by A lc t t io  f rom  h i t  k ey  w iine t te*  
w a t  lum u la t iv e  o f  te s t imony pre ten ic tl  to  the ju ry  by e th e r  d e te n te  w itncc te t.  B rc a u te  
all the f a i t t  and  c la i tm  A le t t io  in tended to elicit f rom  th r t e  w i t n e t t r t  w e re  p re sen ted  to  
the jury th rouph  o the r  w i lne t te t ,  the  abvrnce o f the te  w u n m e t *  t r t t im o n y  d id  n o t  d e ­
pt ive Ihe d e fendan t of a fair Ina l.  /</.

•*'Srr l i tady  v. M ary land, 373 U.S. S3 (1961).
Act o f  Feb. 25. 1903, ch. 755, } I. 32 Slat. 904 ( repea led in 19/0 by  A c l  o f
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witnesses could thereby be compelled to testify, without resorting to time- 
consuming formalities which required that a witness assert his fifth 
amendment privilege and that he then be brought before a district court 
judge to receive a grant of immunity.

Under the Witness Immunity Act of 1970, considerations of c o n ­

venience were preempted by considerations of uniformity, both of type137 
and of method, in that an "assertion of the privilege would be required 
in all instances, thus preventing an unwitting, automatic grant of immu­
nity as may presently occur under some existing federal statutes.”138 

>Vith these objectives in mind, Congress repealed all existing auto­
matic immunity statutes, with one conspicuous exception. That exception 
is 11 U.S.C. § 25(a) 10,139 a provision of the Bankruptcy Act applicable 
to both corporate and individual bankruptcy.140 Typically, once an ad­
judication of bankruptcy has been made, the efficient and orderly settle­
ment of the bankrupt’s estate makes it necessary for him to testify fully 
and completely at various discovery proceedings with regard to the c o n ­

duct of his business, the cause of bankruptcy, and all other matters
affecting the administration of his estate or the granting of a discharge. 
In order to ensure that this information will not be withheld on the basis 
of the fifth amendment privilege against self-incrimination, the present
Oct. 15. 1970, Pub. L. No. 91-452, § 209, 84 Stat. 929) which p rov ided :

No  person shall be p rosecu ted  o r  be subjected to any penal ty  o r  fo rfe itu re  
for o r  on accoun t o f a n y  t ransaction, mat te r  o r thing conce rn ing  which he
may  testify or p roduce  evidence, docum en ta ry  or o therw ise, in any  p roceed ­
ing. suit, oi p rosecu t ion  unde r sections 1-7 o f [the S h e rm an  Anti trust 
Act).

1,7 After all o f Congress' 1970 immunity  legislation became effective, all s ta tu to ry  
g ran ts  of witness immun i ty  were restr ic ted to  usc-dcriv.'tivc use im m un i ty  grants.

•*11 W o r k i n g  P a i t r s ,  tupra no te  I I I ,  at 1405, See also H  R. R t r .  No. 1549, 91st 
Cong., 2d Scss 32-33 (1970).

•*" A lthough  this s tatute w as  amended  by the Witness Im m un ity  A c t  o f  1970 to con fe r  
use-derivative use immunity  in con fo rm i ty  with the provisions o f 18 U.S.C. } 6002, the  
am endm en t  did no t aflect Ihe au tom a t ic  immun i ty  aspec t o f I I  U .S.C. $ 2S(a)10. See 
Act o f Oct. 15, 1970, Pub. L. No. 91-452, tit. II, S 207.

As amended, I I  U S.C. $ 25(a) 10 (1970) provides:
T he  b ank rup t  shall . . .  at Ihe fust meeting o f  his c red ito rs,  a t  the h e a r ­

ing o n  objections, if any, to  his d ischarge and at such o th e r  t imes  as the 
cou r t  shall order, subm it  to  an exam ina tion  concern ing  the conduc t ing  of 
his business, Ihe cause  o f  his bankrup tcy, his dealings with his c reditors 
and o the r  persons, and  in addition, nil matte rs  which m ay  a f lec t the a d ­
m in is t ra t ion  and set t lemen t o f his estate oi the gran ting  of h is d ischarge; 
but n o  tes t imony o r  a n y  ev idence which is direct ly o r  ind irec t ly  derived 
f rom  such testimony, given by h im  shall be offered in ev idence against 
h im in any  c r im inal p roceeding. . . .

• , u T he  House  and Senate report*  a re  silent as to their  reasons  fo r  no t repealing the 
au toma t ic  immun i ty  aspect o f  I f  U S C  I 25(a) 10 as was re com m end ed  by  Ihe Na tional 
C om m iss ion  on  Refo rm  of f e d e r a l  C r im ina l  I aws. See I I  R. R i f .  N o  1188, V1 st Cong.. 
2d Sess (1970); S c n a i i  c omm . o n  t i n  Judic iary , R i r o n r  o n  O m gan i/ idC h im f .  Con- 
IROL A c t  OF 1970, S. R i f .  No. 617, 9 ls l  C o n g ,  1st Sess (1969). WoRKINO I’AflRS. 
supra no te  I I I ,  a t 144?, 1446.



version of scclion 25(a) 10 automatically provides a grant of use- 
derivative use immunity covering all testimony given by a bankrup t at 
die first meeting of creditors and at any other bankruptcy hearings at 
which his testimony is pursuant to court order. By immunizing the bank­
rupt’s testimony, the bankrupt cannot refuse to answer any question put 
to him by creditors or the bankruptcy judge without being cited for 
contempt.’41

Thus, while all other grants of immunity are preceded by an adminis­
trative determination that the testimony being sought is sufficiently vital 
to warrant an immunity grant to compel its production,142 section 25(a) 
10 allows immunity to automatically attach to testimony provided by the 
bankrupt at the statutorily specified hearings without such a determina­
tion. The most disturbing aspect of this provision is the unique oppor ­
tunity it presents for bankrupts to help themselves to grants of immunity 
which will impede or even prevent their prosecution for past criminal 
acts. All testimony given by the bankrupt under section 25(a) 10 is au to ­
matically immunized, regardless of whether it is relevant to the bank­
ruptcy proceeding.’41 Witnesses are apparently free to disclose all their 
prior misdeeds ,nd thereby severely hamper any subsequent efforts to 
prosecute them for those crimes.’44 Problems of taint arc particularly 
troublesome with respect to immunized Bankruptcy Act testimony 
because the prosecution may well be unaware that the defendant has 
testified under a section 25(a) 10 immunity grant.’41

To make this situation even more distressing, it is possible for witnesses 
to reap the benefits of testifying under section 25(a) 10's protections 
without being adjudged in bankruptcy. Since the section applies to cor ­
porate as well as personal bankruptcy proceedings, any knowledgeable 
official of a bankrupt corporation designated to testify under section 
25(a) 10 with regard to the corjioratc bankrupt’s business activities will 
automatically have immunity attached to his disclosures.’44

141 See l l lo rk  v. Cons ino. 535 F.2d 1165, IJ67-II69  (9lh Cir. 1976)."
» « S r e  18 U.S.C. S 6003(h)(1) and  (?), 18 U.S.C. 5 6004(b)(1) a n d  (2), a n d  18 

U S C .  5 60U5(b)( I )(2) and (3).
741 In G o ldb e rg  v. Weiner. 480 F.2d 1067 (9ih C ir . 1973), the  co u r t  he ld :  "(Section 

25(a)I0 | p rov ides tha t  ‘no  tes timony' given by the b ank rup t  shall be  u sed  in sub sequen t  
criinit. I proceedings, no t mere ly  'relevant' tes t imony, or on ly tes t imony  w ith in  the  p r o p e r  
scope o f exam ina tion  a u t f o r i/ rd  b y  the s ta tu te ."  Id. at 1070,

1,4 See no tes  43-59 supra and accompany ing  text. F o r  a m o re  com p le te  e x am in a t io n  
o f  these p rob lem s  unde r  section 25(a) 10, trt Keeney A Scrino, The Effect o/ iht Or pa• 
niird Crime Control Act oj 19JO in bankruptcy Proceedings, 46 AM. Hank  L.J. I 
( 1972); McGuire , Immunity unji r the bankruptcy Act. Automatic or Cor.trollrifJ, 48 
Am. Hank, I. J. 159 (1974); N o ’e, J lie Puiwe of Testimonial Immunity in bankruptcy 
Proceedings, 48 S. Cal. t.. R i v  92 (1974).

m  i r e  lllock v. Cottsino, supra no te 141 at 1169.
146 Th is  designa t ion  is m ade  by the Bank rup tcy  Judge  pu rsuan t  to  I I  U  S C  jl 25(b). 

The designated individual typically is a n  officer o f  Ihe b ank rup t  i o i |< o t a t io n  s ince a
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1

Under proposed revisions of the Bankruptcy Act, automatic immunity 
would be repealed and testimony in such proceedings would become 
subject to the uniform provisions of the Witness Immunity  Act of 1970.14T 
These reforms have been pending for three years,us and are long overdue.

IV. Conclusion

The Witness Immunity Act of 1970 is a relatively new statute, and 
while it attempts to deal with difficulties encountered under its prede­
cessors, it has created several problem areas of its own. Some, such as 
the automatic immunity anomaly in bankruptcy proceedings, may be 
easily remedied by Congressional action. Others, such as the constitu­
tional questions raised where a witness is threatened with prosecution 
abroad, are less susceptible to legislative solutions and will require 
action by the Supreme Court before the scope of the statutory scheme is 
fully defined.

These problems aside, it is not at all clear that the shift from trans­
actional to use-derivative use immunity has proven to be  as great a boon 
to effective law enforcement as had originally been hoped. Although 
much employed, the formidable barriers to subsequent prosecution of 
immunized witnesses have prompted at least one key prosecutor’s office 
to sharply curtail its use.149 Apart from uniformity, this most recent 
statutory immunity scheme appears to have made questionable practical 
improvements over those that came before.
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c o rpo ra te  official will best be able to  assist in the adm in is t ra t ion  o f  Ilie b a n km p t ' s  assets 
by prov id ing  in fo rm at ion  abou t  the co rpo ra l io n ’s business affairs. F o r  a m o re  tho rough  
discussion o f  Bank rup tcy  Act practices, see No te . The Future of Testimonial Immunity 
in bankruptcy Proceedings, 48 S. Cal. L. R kv. 92, 92-t03 (1974).

H.R. 10792, 93d Cong., 1st Sess. 5 4-313 (1973' See generally No te , The Future 
of Testimonial Immuniry in bankruptcy Proceedings, 48 S. C a l .  L. R e v .  92, 109-14.

H » T h e  Bank rup tcy  A c t  re fo rm  hill (S. 234-236, H .R . 31-32, 94th Cong., !sl Sess. 
(1975)) was still in com m it te e  as o f June  I, 1976.

M r. S am ue l  K. Skinner, the United  Slates A t to rn e y  fo r  th e  N o r t h e r n  D is tr ic t  o f 
Illinois, has public ly  announced  his in ten tion to  ab an d o n  b ro a d  use o f  im m un i ty  gran ts 
in o rd e r  to  com pe l  witnesses to  testify. See C h ic ago  T r ib une ,  A p r .  30, 1976, 5 I. M 2L  
col. 6.

• B.A. D eg ree  Universi ty  o f  Illinois at C h icago  C irc le  C am pu s .  1972; J .D ..  N o r t h ­
western  Univers i ty  School o f  1 aw, 1976; U  S Dept o f  Justice I cgal In te rn ,  U.S A tto rn ey  
for N o r th e rn  Dis tr ic t o f  Illinois, 1975-76; Associate  with G o t t l ie b  and  Schw ar tz ,  Chicago. 
III. Th i s  no te was p repared  as par t  of the N o r thw es te rn  U n i ' c i s i t y  S ch oo l  o f  L aw  S-mor 
Research  P rog ram , und e r  the supervision o f P iof. F r a n k  N . Wiggins. T h e  a u th o r  would 
like to  express his thank s  to  Assis tant U.S. A t to rn ey  G eo rg e  N . G i lk e r s o n  lo r  h is assist­
ance and  gu idance in the p repara t ion  o f this manuscr ip t.
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Agency A f fec ted_______________ LAW________________________________
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TOTAL 25.0 26.5 28.1 29.8 31.6
FUNDING (Tnousands o f Dollars)

G tNERAL FUND 25.0 26.5 28.1 29.8 31.6
FEDERAL FUNDS
OTHER (Soecifv)

POSITIONS

FULL TIME - 0 - - 0 - - 0 - - 0 - - 0 -
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HI. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)
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FISCAL NOTE

REQUEST
Bill/Resolution No. Senate B i l l  No. 88_______
Title An Act re lat in g  to truant children.
Requested by_ Date.

II. FISCAL DETAIL
Agency Affected Health and Social Services
Program Category Affected Social Services
BRU, Program, or Subprogram(s) Affected Social Services BRU
(Note: If more than one budget component is affected, separate Iine-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EOl 1 PM ENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL

FUNDING (Thousands o f  Dollars)

GENERAI FUND
FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PAR 1 'IT Ml
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Ii.structions, Section III)

When the or ig inal  f is c a l  note was prepared for the b i l l  the Department 
understood that the in tent  of  the b i l l  was to involve the Department 
in broad attendance problems in school d i s t r i c t s .  Subsequent discussions 
with the Department of  Education indicated that the intent  of the b i l l  
is only to deal with a smoti number of  severe cases of  habitual truancy.

I f  th is  is in f-'ct the case there would be no s i g n i f ic a n t  f iscal  impact. 
I f ,  however, the in tent  of  the b i l l  is to address routine truancy problems 
i t  would have a large f iscal  impact on the Department.

IV. DATE 3/20/79
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cc Budget and Management
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§ 47.08.140 A l a s k a  S t a t u t e s  S u p p l e m e n t § 47.08.140

so

(4V'committee” means the Catastrophic Illness Committee, created 
u n d e r i  20 of this chapter;

(5) "elective medical or surgical procedures” means treatment which/ 
is not essential to the life or health of a pers , /

(6) "family''! means two or more persons related by blood or marriage 
or ? ̂ option livrqg as one economic unit;

(7) "liquid asshts” means assets which can be readily converted to 
cash;

(8) "medical expense" means any financial obligation incurred in the 
course of treatment o l  illness as prescribed by a physician, including 
bills for ancillary services, patient transportation, transportation of a 
medical or family escort when reasonably necessary, or living expenses 
while receiving outpatient treatment in a- community to which the 
applicant is not reasonably able, to commute from nis permanent place 
of abode;

(9) "nonliquid assets" means alfaasets whi .» are not liquid assets;
(10) "permanent place of abode" means a dwelling, or a dwelling unit 

in a multiple dwelling, including lots anmputbuildings or an appropriate 
portion of these, which are necessary to c&qvenient use of the dwelling 
unit;

(11) "provider" mesths a licensed physician,\pharmacist, dentist, or 
other health service worker or a licensed hospital\linic, skilled nursing 
home, intermediate care facility or health maintenance organization 
which has provided services not excluded by § 50 of thjs chapter to an 
applicant as,a result of a catastrophic illness;

(12) “third-party payments" means payments of medical expenses 
related to  a catastrophic illness by sources other than the applicant or 
the committee, including but not limited to state and federar'medical 
assiiOance programs, private health insurance, employment-related 
huAlth insurance, military health insurance, workmen's compensation,
nolent crimes compensation, Indian Health Service of the United Stat 
)epartment of Health, Education and Welfare, and awards in legal' 

actions. (§ 1 ch 107 SLA 1978)

Chapter 10. Delinquents and Wards of the Court. 
Article I. Juvenile Courts.

Jurisdiction
Summons and custody o f minor 
Release of minor
Appointment of guardiati ad litem or 
attorney 

Waiver of jurisdiction 
Judgments and order* 
iVcdi*|KiMtior, hearing reports 
Rest interest* of the child
Review hearing information 
Legal custody, guardianship, and

Section
residual parental righ ts and 
responsibilities 

85 Child in need of aid; re lig ious 
treatment 

90 Records
tOO. Retention of jurisd iction over minor 
110. Appointment of guardian or custodian 
120. Support of minor 
112 Emergency custody and temporary 

placement hearing



§ 47.10.010 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47.10.010

Sec. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor 
under IS years of age residing or found in the state are governed by 
this chapter, except as otherwise provided in this chapter, when the court 
finds the minor

(1) to be a delinquent minor as a result of violating a criminal law of 
the state or of a municipality of the state; or

(2) to be a child in need of aid as a result of
(A) the child being habitually absent from his home or refusing to 

accept available care, or having no parent, guardian, custodian or 
relative carirg or willing to care for him, including physical 
abandonment by

(i) both parents,
lii) the surviving parent, or
(iii) one parent if the other parent’s rights and responsibilities have 

been terminated under § 80 of this chapter or voluntarily relinquished;
(B) the chih. bei^g in need of medical treatment to cure, alleviate, or 

prevent his suffering substantial physical harm, or mental harm as 
evidenced by failure to thrive, severe anxiety, depression, withdrawal, 
or untoward aggressive behavior or hostility toward others, and his 
parents are unwilling to provide the medical treatment;

(C) the child having suffered substantial physical harm or if there is 
an imminent and substantial risk that the child will suffer such harm 
as a result of the actions done by or conditions created by his .parent, 
guardian or custodian or the failure of his parent, guardian or custodian 
adequately to supervise him;

(D) the child having been sexually abused either by his parent, 
guardian or custodian, or as a result of conditions created by his parent, 
guardian or custodian, or by the failure of his parent, guardian or 
custodian adequately to supervise him;

(E) the child committing delinquent acts as a result of pressure, 
guidance, or approval from his parents, guardian or custodian.

(b) When a minor is accused of violating a traffic statute or 
regulation, a traffic ordinance or regulation of an incorporated 
municipality, a fish and game statute or regulation under AS 16 or a 
parks and recreational facilities statute or regulation unde- AS 41.20, 
excepting a statute the violation of which is a felony, the procedure 
prescribed in §§ 20 — 90 of this chapter may not I e followed, except 
that a parent, guardian or legal custodian shall be present at all 
proceedings. The minor accused of a traffic offense, a fish and game 
statute or regulation violation under AS 16 or parks and recreational 
facilities violation under AS 41.20 shall he charged, prosecuted, and 
sentenced in the district court in the same manner as an adult.
(am «t§ 7, 8 ch 63 SLA 1977)

E ffect o f a m e n d m e n t * .
The 1977 amendment rewrote Hlhaeclion 

i.ii. and in MiliM'ClHui (Id, deleted "or"

following " t ra f f ic  *Uitut* or regu la t ion" 
und Inserted the language Loginning "a  
foil and game s ta tu te "  and ending "AS
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POSITION PAPER

SENATE BILL NO. 88

"An Act relating to truant children."

This Bill would amend AS 47.10.010(a)(2)(A) to include habitual truancy 

from school as a reason for adjudication of a child as a "child in need 

of aid."

The Governor's Children's Code Task Force, after considerable study and 

deliberation, recommended that truancy be eliminated as a reason j us t i­

fying adjudication of a child as a child in need of aid. The Department 

supported this recomr.andation which was accepted by the Legislature and 

became law in 1977.

The Department does not consider truancy alone as sufficient j ust i fi ca­

tion for it to intervene in a family and to initiate court action. If 

the Department is required to assume this additional responsibility it 

would be very costly, requiring the hiring of staff to deal with this 

problem area.

In addition, if a child protection situation such as abuse, neglect, or 

abandonment exists in addition to habitual truancy, the Department can 

intervene and initiate court action under AS 47.10.010(a) as it present­

ly reads. Under AS 47.17.020, schools are required to report child 

abuse and neglect situations to the Department of Health and Social 

Services.
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