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PART | NEHD ASSESSVENT
Research Methodology

W enployed threr general methods to determine the
quality of dispute resolution presently being accorded various
types of minor controversies in Anchorage. First, we examined
the records of the governmental agencies which purport to
handle minor disputes: the small claims and district courts,
the Anchorage Police Departrment, and the Consumer Protection
Division of the Attorney General's Office. As of the initia-
tion of this project the small claims court hed never been
systematically evaluated to the extent necessary for the
purpose of our stuay. Therefore, to determine the range of
disputes comprising the caseload of this court and its
success In resolving them we hed to read and analyze 2583
files--all of the cases the agency has hanadled since its
separation from the district court until My 1977. For each
controversy we collected data on the status and representation
of both parties, the nature of the dispute, the disposition,
and the elapsed time from filing to resolution. A copy of
the coding form we used and a summary of our results is
included in Appendix A

Qur evaluation of the Anchorage Police Departrent
wes similar in approach and scope. Again, o other agency
previously hed analyzed the department's treatment of selected
minor disputes, so vie were forced to collect our own data



from the original police reports. Fom our ‘study of similar
dispute resolution projects operating in other jurisdictions,
vie krew that the types of problens resulting in police calls
most likely to benefit from alternative dispute processing
were minor criminal offenses involving parties engaged in an
ongoing relationship. Therefore, we read all of the reports
filed in 1976 in which the police hed classified the incident
as a "Mamly dispute”, "assault and battery*, or "disorderly

W collected only summary statistics on those
controversies in which the parties did not know each other.
From the files of those cases involving ongoing relationships,
however, we derived a great deal of information Aoy the
variables which we examired were. the relationship and
living arrangement of the disputants, the nature of and appar-
ent cause of the controversy, the involvement of weapons,
the injury claimed by each party, the action taken by the
police, and recorded indications of the likelihood of the
reoccurrence of the dispute. The coding form we used and
the results of our analysis are included in Appendix B

Wen a police report indicated that one or nore
parties hed been arrested, ve reviewed the district court
records to determine whether the case resulted in a prose-
cution. If soi, we read the court file and collected data on
the defendant's representation, the plea, the court or
jury's verdict, the sentence (if any) imposed, and the
elapsed t.me from arrest to disposition. Appendix C con-
tains our coding form and results.
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Finally, in order to corroborate the information
e hed received concerning the operation of the Consurrer
Protection Division of the Attorney General's Office, we
reviewed that agency's records for the first four months of
this year. Fortunately, the office had already collected
most of the data we needed so we had only to summarize and
Interpret their statistics. Appendix Dcontains the results
of that brief study.

The second major phase of our evaluation of minor
dispute resolution in Anchorage wes an anlaysis of the
efficacy of the various private and governmental agencies
which attempt to assist the police ad court system \¥
Interviewed representatives of Anchorage Housing and Gom
munity Services, the Alaska Legal Services Corporation,
APIRG (Alaska Public Interest Research Group), the (now
defunct) Rent Review 3oard, the State and City Onrbudsien's
Offices, ad the Consumer Protection Division of the Attorney
General's Off-'ce. The facts ad opinions we derived from
those interviews are included in the narrative which follows.

Finally, the third aspect of our research effort
consisted of a questionnaire distributed to all of the 80
menbers of the Greater Anchorage Cranter of Commerce. Qur
purpose wes to determine the reaction of the business com
munity to the mediation/arbitration of various types of
disputes, the nature and nuber of whe controversies in
which businessman are involved, and the willingness of the
menbers of one sector of the community to volunteer as
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hearing officers in our proposed program  Appendix E con-
tains a copy of the questionnaire and a summary of the
responses received to date.

(h the basis of the results of our data collection
and analysis, we conclude that six types of minor disputes
are being handled inadequately by current methods and could
be processed nore efficiently and effectively in a mediation/

Narbitration center. The remainder of this section of the
repcrt consists of a description of each of those categories
of dispute and an analysis of why the proposed Citizen Dis-
pute Center would be a better forum for handling them

Disputes Arising Qut of Ongoing Relationships
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These are a few examples of a type of case the
Anchorage police routinely encounter: violent disputes
between two or more people involved in an ongoing relation-
ship.  Typically, the parties know each other reasonably
well and have interacted, If not harmoniously, at least non
violently, for sone time in the past. Then, for sone
reason, they cone into violent conflict. Sometimes the
incident will represent a rare fracture in an otherwise
friendly or intimate relationship.  Sometimes it will be
the culmination of a long smoldering antagonism  In nost
cases, both parties would like to prevent a reoccurrence of
the dispute and to be able to continue to interact com
fortably in the future.

These conflicts are being handled inadequately
through the criminal justice process, commencing with ini-
tial police contact, through fin** resolution, if any, In
the district court. My disputes of this sort are not
being processed at all.-*  Frequently, the participants
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themselves decide not to initiate formal legal proceedings,4
or often the police or prosecutors refuse to process sone
disputes.* Of the fraction of cases which do enter the
court system,6 most are withdrawn or dismissed before they
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Tre failure of the justice system derives from six

cegxs  FITSt, the atmosphere and procedures °f(3~
formal adjudication are ineffective in exposing the inmpor-
tant issues and problems in these cases. Typically, the
specific controversy or incident which is before the court
represents only one aspect or manifestation of a muh
larger and nore complex relationship or conflict--the tip of
an iceberg." Thus, to decide thi case fairly and to repair
the disputants’ relationship, the adjudicator needs, at a
mninum a knoweage of the context and history of the
controversy. In avariety of ways, the climate and proce-
dures of the courts systematically deny the judge access to
that background.  Tre narrow definition of "relevance"9
In formal adjudication excludes from the hearing a great
deal of contextual information. All evidence relating to
the parties’ previous interactions which lies outside a
rather tightly orawn sphere of narrowly defined issues Is
excluded from the foruml0
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But even if the structure of formal adjudication
permitted the presentation of such testimony, the formality
and public nature of court adjudication exerts a powerful
Inhibitory effect on the participants.ll The disputants nay
feel that they have to "keep to the point", to present their
claims and defenses as quickly and simply as possible. My
would be enbarrassed to explain the context of their dispute
to the court; they feel that it would be “washing their
dirty laundry in public®. The net effect Is that the ad-
judicators in the existing forums do not have the informa-
tion necessary to resolve these cases in awey designed to
lessen the likelihood of their future reoccurrence.

The second cause of the inadequacy of the existing
courts is that trp Hpri-innai style of formal adjudication
J.s, at best, a clumsy mechanism for satisfying the parties’
needs and resolving their problems. A indicated in the
Introduction, courts of record use a retrospective deci-
sional technique; their objective is to allocate responsi-
bility and sanctions for the violation of legal norms. The
system is simply not designed to focus on the victim's needs
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enable the parties to get along in the future.

The structure of formal adjudication often pre-
events a judge from rendering the decision which might ful-
fill the parties’ desires and solve the problem which gave
rise to the dispute. In a criminal prosecution in district
court, the judge has only a few dispositional options: he
may sentence the defendant to jail, “xact from hima fine,
or let himgo free. Nore of these dispositional alternatives
Is well designed to deal with any of the cases described &
the outset of this section,

Formerly, a few more flexible dispositional alter-
natives were available through the mechanism of deferred
prosecution. For example, in the first of the incidents
set out preceding the discussion in this chapter, the hus-
band might be charged with assault and battery or even with
assault with a dangerous weapon. Recognizing that neither
prosecution nor conviction on either of those charges would
serve the ends of justice or resolve the underlying conflict,
the prosecutor and defense attorney might have arranged an
informal disposition of the case. For example, prosecution
might be deferred on condition that the defendant stop
drinking, seek and follow through with professional help,
and refrain from future assaults. In the past year, however,
the future of such negotiated settlements is very uncertain.
In August of 1975, the Attorney Ge”ral instituted a statewide
policy which prohibited district attorneys from engaging in
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plea bargaining. While the prohibition itself certainly
does not eliminate the dispositional option of deferred
prosecution, It has frequently been interpreted by assistant
district attorneys and defense counsel as preventing the
representatives of the defendant and the state from openly
discussing agreed-upon programs pursuant to such arrange-
ments. The fear that a settlement by deferred prosecution
with attached conditions will be labelled a "plea bargain™
hes discouraged nany prosecutors from working out flexible
alternative arrangements in cases involving ongoing rela-
tionships..

Until June of 1976 district court judges could
avail themselves of the option of placing a miscemeanant on
Jprobation. The Msdemeanor Probation Project, a federally-
funded program provided supervised probation services to
approximately 60 to 70 miscemeanor offe iders.15 Tre federal
jgrant expired June 30, 1976 and the legislature failed to
appropriate funds to continue the program thus probation is
no longer a dispositional alternative for miscemeanants. Tre
need for alternative resolutions to minor criminal disputes
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takes on adced importance in light of attorneys' increased
reluctance to employ deferred prosecution and judges' in-
ability to sentence a miscemeanant to probation.

The two prc -edural constraints of traditional
court processing--the narrow definition of legal issues ad
the retrospective style of decisionmaking are exacerbated by
four practical problems when dealing with disputes involving
ongoing relationships.  First, the victims in mary of these
cases refuse to sign criminal complaints.l4 This reluctance
Is caused by a variety of factors. Often the victim will ke
unwilling to subject a family menter, lover, o~ friend to
the stigma of a criminal prosecution or conviction. If the
suspect Is a nenter of the injured party's innediate family,
the victim will be aware that the costs associated with a
criminal action, such as lost wages, will cone in part out
of his or her oan pocket. My victims fear that filing
charges will only further antagonize the defendant and
provoke an even nore violent attack.  Finally, may injured
parties recognize that, whatever the problem which sparked
the incident, criminal prosecution will b nothing to solve
It--that the most they can hope for from the criminal justice
system {s a hollow sort of revenge.
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Second, mary of the cases which b enter the
criminal justice system drop out before they cone to trial.
In a significant percentage of the disputes the victim
Meither withdraws the complaint™ or refuses to testify.

Their awareness of the likelihood of this occurrence com
bined with their sense of the inappropriateness of the
available dispositional alternatives make district attorneys
very reluctant to prosecute cases involving ongoing relation-
ships. A the police officers' knowledge of the prosecutors
attitude, in turn, nmekes them hesitant to meke arrests. Qur
data indicates that in Poof the controversies involving
ongoing relationships, the police refused to take any action
even when the victim wanted to file charges. In 3%oof the
disputes which were recorded in the police files the officer
did not pursue the matter beyond filing the police report.
Major Brian Porter of the Anchorage Police Department indi-
cates that, taking into account the controversies the police
respond to but for which they do not fill out a report, the
Incidence of inaction is actually mch greater.  Finally, in
only 3%of the cases recorded wes any party arrested.

Thus, in fewer than a third of these disputes is the criminal
justice system even given a chance to address and resolve

the problem
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Tre third defect in the existing system is that
the courts co not have the resources and time adequately to
\grocess most cases arising out of ongoing relationships. A
Indicated above, the issues involved in these disputes are
often quite complex; to get a full sense of the background
and context of the controversy requires considerable patience,
time and effort. Because the charges typically are minor,
however, the judges tend to dispose of the cases fairly
rapidly in a routine fashion. Thus, even if the atmosphere
and procedures of formal adjudication permitted the judge to
explore the underlying problem which provoked the incident,
time constraints and the customary judicial stvle would tend
to prevent him from doing so.

Finally, resolution of a dispute through the
existing coo-t system can require a great deal of time.
Unless the defendant pleads guilty, the process can be
lengthy.  Msdeneanor cases in Anchorage’s district court
require an average of bl days to reach a final disposition.16
During that period, the defendant is st iped with the stigma
of an impending prosecution, the victim nay be threatened by
further attacks, and, most importantly, their problem remains
unresolved.

Tre effects of these defects in the treatment
presently accorded disputes involving ongoing relationships
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are dramatic and unpleasant. Qur data indicates that in 411
of cases In which the parties knew each other, the partici-
pantspreviously had been invorvea together in a similar
conflict. A in &B%of the reported incidents, the re-
sponding offices indicated that violence wes likely to re-
occur.

Finally, we have reason to believe that many of
these unresolved disputes between people involved in an
ongoing relationsnip escalate into mech nore serious crimes.
\W wereunable  to collect any data on this process in the
Anchoragearea. However, a recent study by the Vera Insti-
tute of Justice on the Disposition of Felonies in New York
City concluded chat:
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In sum instltutlons comprising the existing criminal justice
system are not only failing adequately to resolve most minor
disputes between parties wo know each other, but their de-
ficiencies appear to contribute to the incidence of very
serious criminal conduct.
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The advantages of processing disputes between
parties in an ongoing relationship through a mediation/ar-
bitration program mirror the limitations and failures of the
existing system  First, the atmosphere and procedures of
alternative dispute resolution are designed to expose the
Important issues In such disputes. Hearings are informal
gid private. The parties are encouraged to tell their full
stories, to describe how and why the dispute arose and how
they would like to see it resolved. They are not inhibited
and embarassed by being forced to ir their grievances in a
public forum before officials and onlookers. The loose
definitions of relevance and materiality permit the parties
to explore the history and context of their controversy and
thereby tc provide themselves and the hearing officers with
t*e information necessary to help work out a sensible solu-
tion to the problem

The decisional style of mediation/arbitration is
likewise geared to ger -rate effective dispositions to dis-
putes involving ongoing relationships.  The objective of
alternative dispute resolution is to satisfy or to formulate
a workable settlement of the parties* needs and expectations,
not to allocate blame and -npose sanctions.** Because it cloes
not stigmatize one of the parties, it avoids arousing his
resentment and thereby exacerbating the problem  Because
the process Is shaped by the desires of the disputants, it
IS more capable of generating a settlement or anard anenable
to both. A because the system is primarily designed to
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enable the parties to get along in the future, it deliber-
ately seeks to minimize the likelihood of a reoccurrence of
the dispute.

Tre practical attractions of alternative dispute
resolution similarly parallel the defects of formal adjudi-
cation.  First, the victims who seek police intervention but
o not want to institute a criminal prosecution In disputes
Involving ongoing relationships are muech more likely to
aring their grievances to a well planned and properly admin-
Istered nedation/arbitration program than to a court of
record. They  not need to fear stigmatizing the suspect
and the danger of provoking retaliation consequently nay be
lessened.  The process is free, so the family income Is not
reduced. (Ideally, mediation/arbitration sessions are
scheduled to avoid conflict with the normal working hours of
most people.) Finally, there is the hope that the center is
capable of generating a real soli :ion to their problems.

For the sane reasons, a victim is less likely to
withdraw a complaint from a mediation/arbitration center
once he has initiated it. And the program would never drop
an active case unless both parties request that it d so.
The knowledge of the police that cases referred to the
center are likely to get processed should reduce the inci-
dence of disputes in which they now take no action, mainly
because there is mo suitable forum The net effect Is that
more cases are likely to get considered and resolved.
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Third, a mediation/arbitration program would have
adequate time and resources fully to process disputes in-
volving ongoing relationships.18 Hearings would last for as
long as two hours and rehearings would be scheduled if that
time were not sufficient. Parties would never be nack to
feel rushed or pressured or that their dispute is somehow
not worthy of the court's attention.

Finally, resolution of a dispute through mediation/
arbitration would require very little elapsed time from
filing to final anard or settlement. All hearings would be
held within ten days of the filing of the complaint. Thus
there would be a reduced opportunity for the problem to
fester or explode.

Other aspects of the results of our data collec-
tion reinforce our conclusion that there is a large category
of disputes for which mediation/arbitration would provide the
most appropriate solution.  For example, nost of the cases
vie examined did not involve a level of premeditation, violence
or injury so serious that nmost people's notions of the re-
quirements of justice would be violated by a non-criminal solu-
tion. Inonly 1% of the cases did the victim claim an
Injury which required medical attention. N weapon wes
involved in 8%o0f the disputes. A when a weapon wes
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present, it wes used Iin only Pbof the incidents. A ve
Indicated above, If not resolved, these disputes can easily
escalate into serious crimes. But at the stage at which we
studied them ad at which a mediation/arbitration program
could consider and resolve them most of the cases involved
only minor violence.

Next, our data indicated that these controversies
were generated by a wide ' ariety of sources of dissension.
Aoy the issues which precipitated disputes were:  rights
to morey or property (11.6%); jealousy or infidelity (10.8%);
problems associated with the dissolution of relationships
(12.9*); ad control of offspring (5.9%). Other alternative
dispute resolution prograns have been successful in dealing
with precisely these problems. With the exception perhaps
of the first category, these are also precisely the kinds of
problems to which the narrowly legal expertise of the judge
has its nost doubtful applications.

Alcohol abuse is a serious problem in Anchorage.
However, the intoxication of the suspect precipitated some-
what fewer disputes than we had anticipated; in only J%oof
the cases wes there a definite indication that one or more
of the parties wes intoxicated. Other mediation/arbitration
have dealt successfully with disputes involving alcohol
abuse. *° But these controversies are somewhat less amenable
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Therefore the relatively low incidence of alcohol-related
problens s encouraging.

Finally, our research confirmed the hypothesis
that ore of the mosT”serious prof*m”™in Anchorag™\TTap
tered woren Deta analysis revealed that 700 or tne vic-
times in reported incidents were wonen Qe hundred thirty-
nine or, 37.r%of the disputes involved assaults by men upon
their wives, ex-wives, and girlfriends. These are the con-
troversies which are being least adequately processed at
present--primarily because the victims are most reluctant to
utilize formal criminal procedures. The high incidence of
this type of unprosecuted dispute indicates that an alterna-
tive dispute resolution program is very bacdly neeced, and
cou*d provide an effective alternative where nore presently
exists, 20
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At present, the Consuer Protection Division of the
A*orney General’s Office Is the only agency which regularly
handles cases of this sort. Awd unfortunately, the office
IS not adequately processing nary of the disputes. Mot of
the deficiencies of the agency are caused by its Minited
Its primary responsibility is the investiga-
urisdictiondz/ tion of patterns of fraudulent trade prac-

0

tion and-prGsecus [y corporations which violate the Alaskan

tices--activitiespceral Trace Conmission statutes. It has mo

POVer 10 pursue” isolated consuner grievances. However, when
receives a complaint of the sort described above, the



office will intervene informally as a mediator. The agency
notifies the business of the consumer's claim, encourages it
to contact the customer and, If it finds the allegations
justified, to meke a suitable adjustment. I the business
fails to respond to the request within a reasonable period
of time, the agency sends a few mildly threatening reminders.
Bul if the business still refuses to respond, or If it
simply denies the allegations and refuses the complainant
any relief, the office can do nothing.

The records kept by the Consuner Protection Divi-
sion indicate that in approximately @%o0f the cases it
processes, either the consumer withdraws the complaint, the
dispute is referred to another agency, or the office is
able, through its informal mediation techniques, to resolve
the controversy. In 3%of the cases, however, either the
business fails to respond or the controversy is reduced to a
"factual dispute” between the parties. 2 In these instances
the office usually refers the complainant to a private
l.ctorney and drops the case.

Even If its jurisdiction were not so limited,
however, for two reasons the agency would probably not be
able effectively to pursue mary of these claims. First, as
It is presently structured, the office does not have the
staff or resources to investigate and/or arbitrate isolated

2 See Appendix D

_27-



consumer complaints. B Second, the Attorney Ceneral is
naturally perceived by nany businessmen as a "consurer
protector”; thus the office would have little credibility as
a neutral arbitrator. While the first problem might be
elimnated with increased funding of the agency, the second
seens irremediable.

Qur data also indicates that if the Attorney
General's Office is unable to resolve a consumer complaint
the injured party is very unlikely to pursue hi: claim in
another forum A recent questionnaire distributed by the
agency Indicates that plaintiffs who are “referred to pri-
vate attorneys" very rarely avail themselves of that option.
Ard our study cf the small claims court reveals that only 28
or 11% of the cases processed In that forum in the past
year were consumer complaints.-1

W hypothesize that three factors account for the
consumer's reluctance or inability to press his claim through
civil litigation--specifically in the Small Clains Court.
First, the cost of the system, while not prohibitive, is a
major disincentive to plaintiffs with very minor claims. It
costs a minmum of $7.00 to institute an action in the
court. Wen the responcent is difficult to contact, the
cost nay easily run as high as $42.00. Wen the buyer's
claim involves defective blue jeans or a poorly installed
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muffler, these costs of litigation mey prevent him from pur-
suing the matter. Related expenses such as lost wages,
transportation and child care must also be added to the cost
of processing a small claim.

Second, it takes a long time to process a dispute
n the small claims court. The average elapsed time from
filing to disposition for those cases which have been re-
solved is over three months. 25 In addition, nary cases
filed in the past year are still pending. Thus, the true
average disposition time is even longer. A consumer's
knowledge of this delay is likely to dissuade him from
starting an action.

Finally, the current analyses of small claims
courts nationwide indicate that these tribunals have failed
to fulfill their roles as "the people’s court” and have
maneged to acquire the image of debt collection agencies--
mechanistic processing houses where large department stores
obtain default judgments on their outstanding accounts.
Unfortunately, our research indicates this reputation is
well earned. Sixty-five percent of all actions in the court
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Involve debt collection and @Yoof the plaintiffs are cor-
porations, partnerships, or a..sociations. V¥ hypothesize
that this image of a business-oriented debt collection
service, combined with the nore general bureaucratic and
formel aura of any court nay well convince consuners that
they have little chance of relief in this forum V¥ must
point out, however, that our research did not at all sub-
stantiate the latter conclusion. In reviewing all actions
filed in small claims, we found that generally private
citizens were somewnat rore likely than corporations to get
redress when they did purste their claims.

Qur conclusion--based on analyzed data and inter-
views--that many consunet complaints presently are being
Inadequately resolved, wes confirmed by the third phase of
our research:  Only 18%o0f the 210 respondents to the
questionnaire we distriouted to the business community
thought that the existing system adequately handled consumer
complaints.  Fully Boof those who thought they might
becone involved in a consumer complaint case expressed a
willingness to submt the dispute to a ediation/arbitration
center.From the sector of the community we Xpected to
be least receptive to oul proposals, this represents a
significant expression of support.

For three reasons we believe that mediation/arhi-
tration would be an inproved nethod for the resolution of

See Appendix E.
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consuer complaints.  First, such a system has a nunber of
procedural acvantages over the existing forums. Alternative

dispute resolution would would
not discourage plaintiffs with minor claims. A mediation/
arbitration program would be It could rencer a decision

within 10 days of the filing of a complaint. Finally, the
procedures of the program would be simple and®informa”-and
thus more attractive to complainants and respondents both.
Second, mediation/arbitration would enable the
parties to a consumer controversy to conmunicate and thus
facilitate the negotiation of an equitable solution to their
dispute. All interviewees who had experience in hanaling
these cases mack the same comment:  Often the basic problem
Is that the parties are unable or unwilling to talk to ore
another. If the disputants, brought together in a room on
"neutral” territory, are allowed to nake their positions
clear to each other, they nay quickly settle their controversy.
Finally, alternative dispute resolution would be
capable of generating the kinds of flexible settlements and
anards which often are most effective in resolving consumer
complaints.  For example, the three cases described at the
beginning of this section mght be resolved as follows: (1)
Tre buyer may return the pants and select another pair which
fits her. (2) The homeowner must pay the amount of his bill
less the cost of repainting the defective section, and then
pay the full anount If the painter corrects his mistake.
(3) Tre car owner cannot get his noney back, but the garage



mwst reattach the muffler properly. Nore of these decisions
would be obtainable in the small claims court; the only
dispositional gpfirm in that fam is a no'yv judgnent .

At while the Attorney General's Office might, through
mediation, induce th" parties to neke a settlement of this
variety, it could neither issue a binding arbitration awerd
nor compel the parties to abide by any agreement they nmce
A mediation/arbitration program would be designed to gener-
ate precisely this kind of decision ad would have the power
to nake it hinding and enforceable.

Landlord- Tenant Disputes
laims th
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There Is at this time o effective forum in Anchorage
for the resolution of controversies between landlords and
tenants. During the construction phase of the trans-Alaskan
pipeline, when the cemand for housing wes extremely high,
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the state temporarily established a Rent Review Board to
handle controversies between the owners and lessees of
residential property. The Board wes designed and estab-
lished as an emergency agency, itS purpose wes to prevent
the exploitation of tenants by landlords--to retard (but not
to stop) the rate of increase of rents. The jurisdiction of
the Board wes very limited; it wes empovered to review only
the legality of evictions and the "reasonableness” of rent
increases. Thus, of the three cases described above, the
Board could have considered only the third. Evaluations of
its effectiveness vary widely. Some observers and partici-
pants say that it kept rents down and protected tenants from
unjustified evictions while allowing landlords a fair

profit margin.  Others say that it merely "rubber-stamped”
rent increases. In any case--whether because it had achieved
Its objectives and rendered itself obsolete, or because it
wes simply ineffective, when the pipeline housing crisis
passed, the Board wes eliminated.

Housing and Community Services hes attempted to
fill the tenants' ad landlords' .ieed for information on
renter's rights and landlord's duties.  Unfortunately,
however, the services provided by that agency are limited.
Tre office performs two functions: First, it informs land-
lords and tenants of their rights and obligations, when
contacted by an aggrieved landlord or tenant, it provides
hmwth literature designed to assist him in equitably
settling the dispute and explains (but doesn't “interpret”)
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the statutes relevant to his complaint. Second, the office
acts as a referral agency. For example, when it receives a
complaint from a tenant alleging that he has been discrim-
Inated against, the office directs himto the State Hnan
Rights Conmission.  Wen it receives a complaint of the kind
described at the outset of this the section, the agency
simply refers the caller to a private attorney or to Alaska
Legal Services Corporation. In sum though the agency per-
forms a useful function in making landlords and tenants nore
awnare of their rights and duties and in directing them to
other services, It does not and cannot resolve any controver-
sies 1tself.

The only other agency in Anchorage which processes
a significant volume of landlord-tenant disputes is tle
small claims court. Qe hundred and seventy-six or 6.8% of
the actions filed in that forum in the past year were suits
by landlords--either to collect back rent or to recover
damages for injury core to their property. Ad M or 3.1
of the cases were suits by tenants to recover security
deposits. In most of these actions, the plaintiff, whether
a landlord or tenant, wes successful in obtaining relief
either through a settlement prior to a hearing or through a
judgment in his favor.

These statistics would seem to indlicate that the
small claims court is adequately handling landlord-tenant
problems.  Though the runber 0. cases processed is rela-
tively small, the complainants usually got relief--suggest-
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Ing that :he low caseload reflects a relatively stable and
conflict-free housing market and not any inadequacies in the
forum itself. However, our interviews with the representa-
tives of all the dispute processing agencies in Anchorage
Indicate that this Is not an accurate picture of the ser-
vices available to aggrieved landlords and tenants. All
Interviewees reported that the nuber of cases being pro-
cessed in small claims court represents only a small per-
centage of the disputes between lessees and lessors of
residential property. The vastly greater number of these
cases are going unresolved.,

\¥ hypothesize that the sare three factors dis-
cussed In the context of consuner complaints account for the
reluctance of landlords and tenants to utilize the small
claims court. The cost, the long disposition time, and (for
tenants) the image of the forum as a business-oriented
debt collection agency pparently deter nost complainants.
Even though, were tney to press their claims they would most
likely get relief, the initial filing fees, the prospect of
having to wait three months for n judgment, and the “legalis-
tic" aura of the forum probably discourage all but a few.

Tre advantages of an alternative dispute process-
Ing program in hanadling landlord-tenant cases closely par-
allel the uenefits of its use In consuner protection matters.
First, a mediation/arbitration center would be procedurally
more attactive to prospective disputants than the existing
forums.  In contrast to the small claims court, the program
would ke free, fast, and informal. A
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Seconu  mediation/arbitration would be the ideal
mechanism for exposing the salient issues in most landlord-
tenant controversies and for facilitating quick settlements.
A In consumer-merchant disputes, often all the parties need
IS an opportunity to conmunicate on neutral territory. One
they know each others' positions, they are often willing to
agree to a resolution to their problem 28

Third, alternative dispute resolution would be
able to generate the kinds of decisions nost appropriate in
mary landlord-tenant cases. For example, in the first of
the disputes described at the outset of this section, an
effective settlement or award mignt be: The landlord must
repair the plumbing and bear the loss for the damege to the
rug. The temant must resume rent payments immediately and
must agree to pay the full amount of the back rent due, (but
without interest), in installments, in the course of the
next six months.  Amediation/arbitration center would be
designed to produce jJiNUIM>NMNdg-Miid oiL--"»xibl-a arrange-
ment which is unavailable to the parties in small claims
court.
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Finally, one characteristic of most landlord-
tenant disputes makes them especially appropriate for medi —
ation/arbitration: Typically, these controversies arise out
of long-term relationships and/or conflicts. The former
director of the Rent Review Board reported that the dispu—
tants in rent increase hearings constantly wanted to bring
up old grievances--to justify their current actions 1in terms
of previous interactions with the other party. The Rent
Review Board with its limited jurisdiction was unable to
consider such evidence. And the small claims court similarly
is constrained to exclude this kind of contextual testimony.
But, as indicated in the first section of this report, one
of the objectives of alternative dispute resolution is to
shape each decision to fit, not only the merits of the
current dispute, but the history and underlying causes of
the controversy, and thereby to enable the parties to inter—

act more comfortably 1in the future.

Disputes Between Citizens and Goverrmental Agencies

A homeowner claims that the state highway department
destroyed a section of fence bordering his property
while constructing a road. The department denies the
allegation.

A landowner claims that an old forest service road
which crosses his property has been abandoned by that
agency, that the government®s right of way across his
property has therefore lapsed and he has a right to
prevent other people from using the pith. He posts
signs to that effect. Hunters, who have been using the
road for ears, 1ignore the signs and continue to cross
the property. The owner fells a tree across the road
to prevent 1its use. The hunters bring chain saws and
remove the tree. The tension and potential for violence
increases. All disputants appeal to the Forest Service
to rule on the status of the road.

-37-



A complainant charges that he was unfairly denied an
outside electrical contractor ™ license by the state
Board of Electrical Examiners. The State Ombudsman
determines the claim to be justified and recommends
th<:.t the agencv review the complainant®s file. The
agency refuses to accept the recommendation.

Most disputes between private citizens and state
and municipal agencies are handled quite adequately by the
A"State and Municipal Ombudsmen®s Offices. The ombudsmen have
two responsibilities:

(1) to receive complaints from the pub-—

lic and to investigate and act upon

such complaints; and C2) to improve
Upon receiving a complaint, an ombudsman typically first
encouiages the citizen to work out a settlement with the
agency, on his own. If that strategy fails, he assumes the
role of a mediator: He contacts the two parties, requests
that each provide him with 1information on the controversy,
and then makes the position of each clear to the other.
Often this informal correspondence will culminate 1in a
settlement. If the ombudsman 1is unable to Tesolve the
problem through mediation he conducts an investigation. He
may inspect each party"s records, hold separate conferences
with the disputants, or even arrange a formal hearing. If
he concludes that there 1is no basis for the claim the
ombudsman informs both parties of that finding and the case

is dropped. If the grievance is determined to be justified the

agency will usually agree to cooperate voluntarily. In

S**_ate Ombudsman®s Second Annual Report, 2 (1976).



those few cases in which he finds that the claim has merit
but the agency refuses to rectify the situation, the ombuds—
man makes a formal recommendation. These recommendations
have no legal force; agencies cannot be compelled to accept
them. However, the State Ombudsman may present his findings
to the governer, the. legislature, a grand jury, or the
public. And the Municipal Ombudsman has similar recourse to
the mayor and municipal assembly. As a result, 1in almost

all cases the agency will agree to abide by the ombudsman®s
decision.

Three factors seem to account for the ombudsmen®s
ability to resolve most disputes through informal procedures.
First, unlike the attorney general®"s office, the ombudsmen
have the authority, resources, and staff to conduct extensive
investigations of individual complaints. Thus they are able
to collect the information necessary to determine the merits
of each grievance. Second, though the ombudsmen®s recommenda—
tions are n>t legally binding, the potential sanctions of
publicity or appeal to the state or municipal government do
lend them considerable force. Finally, both ombudsmen seem
to have acquired reputations as neutral and fair investigators.
Thus most agencies are willing to accept their findings and

proposals.30

In reviewing the types of actions instituted in small
claims court, our data indicated that only 0.3* (five
cases) of the caseload 1involved controversies between
private citizens and governmental agencies. Whether
citizens are reluctant to bring such matters to small
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There are, however, three small categories of
cases (exemplified by the three disputes described at the
outset) which the ombudsmen have difficulty 1in handling and
which would be better resolved by a mediation/arbitration
program. The "irst category consists of disputes in which
the ombudsman 1is confronted with a simple conflict of testi—
mony . As the Municipal Ombudsman describes these cases:

Occasionally a dispute boils down to
a matter of one person®s word against
another"s. When there are no outside
corroborative factors, | cannot act
as forcefully as might be warranted.

Submitting controversies of this sort to an alter —
native dispute resolution center would have two advantages.
First, a panel of trained mediators might well persuade the
disputants to work out a compromise solution to the problem-
without requiring either to abandon his version of the facts
of the case. Thus, for example, in the first of the inci—
dents described above, the Highway Department might assist
the homeowner 1in reconstructing the fence. Second, 1if the
parties refused to negotiate a settlement, the panel of

hearing officers could evaluate the evidence presented by

the two sides tnd then quickly and inexpensively arbitrate

claims court or whether the ombudsmens *office is ade—
quately handlint this entire category of disputes such
that few end up in the court cannot be determined from
the data. Apparently most complainants found that the
ombudsmen adequately met their needs.

Letter from the Municipal Ombudsman to the Alaska
Judicial Council, August 20, 1977.
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the controversy. The resulting award would be binding and
enforceable--unlike the recommendation of an ombudsman. The
decision would be rendered within 10 days and at no cost to
the litigants, tnd, therefore, would likely be preferred by
both parties to a disposition obtained through the courts.

The second category of cases is exemplified by the
dispute aescribed earlier involving the forest service. The
State Ombudsman reports that periodically he receives
complaints which involve a state agency but which, when
investigated, prove to consist essentially of a dispute
between two private parties. The governmental agency may
have a significant or even controlling role in the contro—
versy but it has no stake 1in the matter itself. Most often
thi agency 1is being asked to make an administrative decision
which will affect the rights and ijligations of the private
disputants.

The State Ombudsman suggests that these problems
would be far better handled by an alternative dispute reso—
lution center than by either the ombudsmen or the courts.

All the disputants should be brought together 1in a single
session and, through mediation or arbitration, a flexible
compromise solution should be arranged. Thus, in the forvSt
service example, the hunters might be permitted to use the
road but only during certain seasons. Or if the landowner
wished to use the property containing section of the road
for a different purpose, an alternative route might be de —

signed. The objectx/e would be to fashion a settlement or
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award which would best satisfy the needs of all parties
involved.

The third category of cases appropriate for media-—
tion/arbitration is exemplified by the dispute over the
contractor®"s license. In a small number of controversies
between citizens and government agencfes, the ombudsman
investigates the claim, determines it to be justified, and
makes a recommendation; but the agency refuses to abide by
the decision. The Municipal Ombudsman reports that he has
been able eventually to resolve all of these cases by exer—
cising his power to publicize the dispute or by appealing to
the mayor or municipal assembly. The State Ombudsman,
however, indicates that 1in several disputes he handles, the
situation 1is never rectified.

Mediation/arbitration of these problems would be
effective for the same reasons discussed in the context of
the highway department case: Trained mediators may be able
to work out a compromise solution amenable to both disputants
while allowing them to continue to insist upon the validity
of their claims or defenses. And, 1if necessary, the same
panel could quickly and cheaply arbitrate the dispute. We
recognize that 1in the early stages of the operation of the
program it may be difficult to induce the parties to many of
these cases to consent to binding arbitration. But if the
center 1is well managed and establishes itself as . neutral
and fair forum, we believe eventually they will be willing

to utilize the service.



Shoplifting

A student attempts to steal a carton of cigarettes from
a drug store but 1is apprehended by the proprietor.

We did not perform comprehensive statistical re—
search on the quality of the treatment presently accorded to
shoplifting offenses 1in Anchorage. However, data gathered
by the Judicial Council Plea Bargaining Project indicate that
the number of arrests for shoplifting ofr nses, as well as
the severity of penalties imposed on cok-"~cted offenders
have increased dramatically.” Two aspects of our needs
assessment lead us to believe that a mediation/arbitration
center would be able to handle these cases more effectively
than the existing forums. First, the respondents to our
business community questionnaire, the victims, were over —
whelmingly in favor of submitting shoplifting cases to an
alternative dispute resolution program. Over 80% of the
owners and managers of retail and grocery stores (the only
types of businesses likely to become involved in shoplifting
disputes) 1indicated that they at least would "probably
submit™ such cases to a mediation/arbitration center. And

12.8% responded that they would be willing to consent in

From August 1974 to August 1975 there was a 28% increase
in the number of concealment of merchandise prosecutions
in Anchorage. Alaska Judicial Council, Interim Report
on the Elimination of Plea Bargaining, 138 (May 1977).
On a statewide basis, there was a 22% increase 1in cases
in which jail time was 1imposed, a 48% increase 1in cases
in which fines were imposed, and an increase of 178% in
the number of defendants receiving a sentence Tfor the
crime. Alaska Judicial Council, supra at 159.
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advance to submitting all shoplifting disputes to the program.
Only 7.8% of the combined respondents thought that the
existing court systems were adequately handling these cases.

This assessment of the quality of the treatment of
shoplifting offenders in Anchorage was confirmed by the
representatives of the major dispute processing agencies 1in
the city. The majority of our interviewees thought that
prosecution of at least first offenders was inappropriate
and ineffective. For first offenders at least, criminal con—
viction may be an overly harsh sanction in cases such as the
one described above. And judging by the rate of shoplifting
in the metropolitan area, sporadic prosecution and p. iment
has not operated as an effective deterrent.

For three reasons, a mediation/arbitration center
would be a better forum for handling these cases. First,
such a program would have several procedural advantages over
the existing court systems. Most importantly, it would
process cases quickly. All studies of the deterrent effect
of various Kkinds of punishment stress the importance of
rapidly 1imposing penalties. A judgment rendered within ten
days of a shoplifting offense 1is likely to have a far greater
effect on the defendant and on prospective shoplifters than
a decision after several months.

Second, the kinds of settlements and awards ob —
tainable through mediation/arbitration would be preferred by
both the merchant and the offender to criminal sanctions.

Thus, 1in the case described above, the student might agree to
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work for the proprietor for a few weekends or to help in-—
stall some mirrors 1in the store. The merchant would thereby
be benefited and the defendant would avoid criminal conviction
or even going to jail.

Discretion for the diversion of defendants from
the courts to the Citizen Dispute Center would remain with
the prosecutors and judges. These officials might develop
guidelines for keeping certain offenders in the criminal
process while diverting others. For many Tfirst-timers,
however, diversion to an alternative dispute resolution center
followed by the imposition of informal, restitutionary awards
of the sort described above could be the ideal compromise oe-

tween outright dismissal and criminal sanctions.

Debts and Bad Checks
A man buys a toaster from a large department store
using the store credit card. The toaster breaks within
a week and the man refuses to pay his bill.

A car owner pays Tfor a tune-up of his vehicle with a

personal check. He drives the car home, concludes that
the tune-up was poorly done and stops payment on the
check.

A man is fired from his job and consequently is unable
to pay a dentist ™ bill. After two months, the dentist
writes him demanding payment in full plus 8% interest.
Our statistical study of the small claims court
seems to indicate that the court is adequately handling
cases of the sort described above. The forum does seem to
be an effective debt collection agency. In the past year it

processed 413 suits on promissory notes, 1173 actions for

the recovery of debts, and 99 bad check cases--a total of
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1685 controversies 1involving some form of debt collection.

In 45.3% of those disputes the complainant obtained relief--
either through a settlement prior to a hearing or through a
judgment 1in his favor.

Surprisingly, however, the responses we have
received from the business community indicate dissatisfaction
with the small claims court. Only 6.8% of the respondents
thought that the courts were adequately handling controver —
sies over outstanding debts and only 5.5% thought that bad
check cases were being effectively processed. A substantial
majority of those who thought they might become involved in
disputes over debts, or bad checks indicated either that
they "probably"™ would submit the controversy to a mediation/
arbitration program or that they would be willing to consent
in advance to submitting all such cases to the center.33
In sum, despite the impression one might receive from the
results of our data collection, there seems to be a widely
held belief in the business community that there is need for
an improved mechanism in Anchorage for handling debts and
bad checks.

In assessing the advantages of using a mediation/
arbitration center to process these cases one must distin-—

guish two different kinds of controversy. Cases similar to

Sixty-seven percent of the respondents who encounter
customer debt problems indicated they would be willing
to agree to such an arrangement, and 63% of the respon-—
dents who are likely to enzounter bad check disputes
concurred.



the first two of the examples described above--where the
real dispute is over the quality of a good or service--would
be highly appropriate for alternative dispute resolution.

In effect, these are simply consumer complaint cases; the
only difference being that the buyer has not yet paid for
the product. The benefits of resolving these disputes
through mediation/arbitration are precisely those discussed
in the section on consumer complaints.

Disputes like the third example, in which the
consumer does not contest the fact that he owes the debt,
are quite different. Typically, there are no contested
issues in these cases; the only controversy concerns when
and how the consumer must pay the money. The advantages of
mediation/arbitration in handling these cases are less
obvious than in the first kind of dispute, but they are
nevertheless significant. As has been indicated several
times, an alternative dispute resolution center would pro—
cess cases quickly and cheaply; a complainant would not have
to wait three months and pay filing fees 1in order to recover
his money. Even more importantly, a mediation/arbitration
program would be able to generate flexible decisions which
might better satisfy both parties than would simple money
judgments. For example in the case 1involving the dentist
bill, the parties might agree that the patient would execute
a promissory note obligating him to pay off the debt at a
rate of ten dollars a month as soon as he got a new job.

Clearly the patient would prefer such an arrangement to
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paying the full amount at once; and the dentist would be
more likely eventually to recover the full amount than if he
attempted to collect the entire balance immediately. Thus,
while the need for an j.lternative dispute resolution progranm
to handle simple debt and bad check cases is not pressing
as in other categories of disputes, such a program would
constitute a significant improvement over the existing

forums.



PART II: DESIGN OF THE CITIZEN DISPUTE CENTER

This chapter describes a structure for the alter —
native dispute resolution program which we think would best
compensate for the deficiencies in the existing mechanisms
in Anchorage and would comport with the legal and philosophi —
cal principles outlined in the preceding chapter. The
discussion 1is organized into seven sections. Each section
provides a focused analyses of particular aspects of the
design of the center: The agency which will sponsor and
oversee the program; the types of controversies the center
will handle; the mechanisms for the referral of disputes;
the intake procedures; the resolution techniques employed;
the staff of the program; and the follow-up and record—
keeping procedures, are all discussed below.

In the course of our researcn we examined nine
alternative dispute processing projects established in other
parts of the country: The Boston Urban Court Project, the
Columbus Night Prosecutor Program, the Miami Citizen Dispute
Settlement Program, the Minneapolis Citizen Dispute Settle—
ment Project, the Institute for Mediation and Conflict
Resolution Dispute Center (New York City); the Orange County,
Florida Citizen Dispute Settlement Program; the Philadelphia
4A Program; the Rochester, New York Community Dispute Ser—
vices Project; and the San Francisco Community Board Program.
Our review of the design and relative success of these

centers has aided us greatly in the planning of our own
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project; however, were we to include a complete description
and critique of each program in this report the narrative
would be repetitious and unweildy. Appendix F contains a
chart which summarizes the important features of six of the
nine projects. Where a particular characteristic of another
program has some bearing upon an aspect of our own design we

have referred to it in the following section.

Sponsoring Agency and Location

We recommend that the Citizen Dispute Center be
implemented by the Alaska Court Systen. As we 1indicate
later, the Center should have its own full-time staff and
should, 1in some ways, be autonomous. But we think that the
court system should supervise the establishment of the
project, eventually assume responsibility for its funding,
with the Judicial Council, periodically evaluate its effec—
tiveness and, 1if necessary, change it.

There a -" four mc”n advantages to court sponsor —
ship. First, the court system 1is perceived by the community
as neutral, almost by definition. Virtually all other
established organizations capable of implementing the pro—
ject are seen by some groups as biased. For example, two of
the programs operating 1in other cities--the Columbus Night
Prosecutor Program and the Minneapolis Citizens Dispute
Settlement Project--are run by city attorney"s offices. The
danger in such sponsorship 1is that the paities to many
disputes are likely to perceive the program as an arm of law

enforcement--to expect it to function like a prosecutor.
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Victims are likely to be misled into expecting retribution
from the program, and to be disappointed and resentful when
the project fails to provide that kind of relief. Conversely,
defendants are likely to be either intimidated, or sea? x

off and, in either case, angry at being dragged before

someone they perceive as a district attorney. Also, since

a great number of potentially soluable disputes are more in
the nature of civil than criminal proceedings, 1involvement

of the district attorney seems less appropriate.

Another potential sponsoring agency, the attorney
general & office, suffers from a similar aura of partiality.
A number of businessmen in Anchorage have indicated that
they consider the attorney general®"s office a '"consumer
protector"” and would be reluctant to consent to the arbi—
tration of a dispute in a program sponsored by that agency.
We may assume that many disgruntled consumers share this
(mis)conception and would probably expect more partisanship
of a dispute center sponsored by the Attorney General than
the program can or should provide.

A second advantage of implementation through the
courts 1is that during the initial stages of the project the
stature, authority, and "image"™ of the courts may add credi —
bility to the Center and help to dispel perceptions of the
program as another gimmicky "do-good" effort.

The third advantage of court sponsorship is that
it would facilitate efficient coordination of the Aration
of the center with other components of the civil and criminal
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justice systems. Because the same agency would oversee both
the Citizen Dispute Center and the various civil and criminal
courts, referral procedures could be designed and implemented
more efficiently. Similarly, the court system would be able
to coordinate effective procedures for the enforcement of
awards.

Finally, the court system >ventually would provide
the center with a reliable source of funding. In the first
three years of its operation the center should be operated
primarily on LEAA funds. Once the program is well established
and has proved 1its ability effectively to process a variety
of disputes, the financial responsibility for 1its operation
should gradually be transferred to a state agency. Because
the proper operation of the center will reduce caseloads and
thereby the costs of the civil and criminal courts, we think
the court system if the most appropriate agency to assume
that function.

Despite tnese advantages of court system sponsor —
ship, six of the nine dispute processing centers we studied
had been established (by choice 01 by chance) under the
auspices of wholly private organizations. For .he reasons
discussed above, we think that court system sponsorship is
preferable. However, there are two significant benefits of
sponsorship by a private agency which should be considered,
particularly in the early stages of the operation of the
program. First, a project run by a private organization is

less likely to stigmatize respondents and thereby to provoke



their resentment and antagonism. When a defendant 1is brought
before a board of arbitrators acting under the auspices of
the court system, he is liable to think (or to fear that
others will think) that he 1is being branded as a criminal.
His resentment at being placed in that position may impede
the mediation process and exacerbate the problem which
originally brought the disputants to the center. This
factor is he converse of the advantages of the stature and
authority of the court system; the benefits of respecta—
bility are at least partially offset by the dangers of being
perceived as an adjudicatory bcdy.

We suggest two strategies for minimizing these
dangers. First, the publicity concerning the program and
the material distributed to potential disputants should
stress the fact that the Center does not adjudicate guilt
or innocence. The legal mechanism underlying the diveision
of minor criminal offenses should be emphasized: The criminal
complaint 1is converted, with the consent of the complainant,
to a civil tort action; and that civil action is then sub—
mitted, with the consent of both parties, to binding arbitra—
tion. Thus the Citizen Dispute Center hearing 1is qualita—
tively different from a criminal prosecution. Above all,
disputants should be encouraged to view the center as a
forum for resolving their differences, not as a means of
achieving the vindication of their claims and the vanquish-

ment of their adversaries.
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Second, the center should be located in a store—
front or set of offices physically independent of the
courthouse. The atmosphere of the center should be relaxed
and informal. The manner 1in which the parties are greeted
and interviewed, and the decor of the hearing rooms should
all correspond to the tone of the dispute processing offered
and should manifest the difference between this alternative
and the criminal and civil justice systems.

IT these two strategies are adopted we believe
there will be little danger of stigmatizing and antagonizing
respondents and thereby threatening the effectiveness of the
mediation process. In addition, all parties will be made
more aware of both the benefits and the limitations of the
program and will be 1less likely to be disappointed by the
disposition of their controversy.

The second advantage of a privately sponsored
program 1is chat, 1in practice, it is somewhat more likely to
develop a broad base of support among community members and
to use the services of community members 1in all phases of
the project"s operation.

We recommend that the Citizen Dispute Center
encourage citizen support and utilization of the center in
two ways. First, we recommend that the project be super—
vised by an nine-member Board of Directors. Three of the
directors would be appointed by the Judicial Council, three
woula be selected by the Administrative Director of Courts,

and three would be representatives of various community
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organizations. The composition of the community groups
represented would be flexible; if more than three expressed
interest in the project, membership on the board might
ro".ate periodically. We suggest, as an initial selection:
the Anchorage Chamber of Commerce, AWAIC (Anchorage Women
Aid in Crisis), and either a tenant"s org .nization or one
representing a minority ethnic group.

We suggest that the directors assume primary
responsibility for hiring the permanent staff, for period-—
ically reviewing the operation of the program and, if neces—
sary, for restructuring the project. The Judicial Council
has been 1in contact with Professor Frank Sander of Harvard
Law School and with Mr. Fred Delappa, Staff Director of the
ABA Special Committee on the Resolution of Minor Disputes,
who have expressed interest in assisting the program. Both
men are very experienced in the field of mmalternative dispute
resolution. If candidates of comparable ability are selected
by the court system and recruited from the community, the
board will be quite capable of overseeing the program.

The second strategy for involving a diverse group
of community members 1in the operation of the project 1is to
use laypersons as hearing officers. For reasons discussed
later in this report, we believe that one-third or approxi—
mately 17 of the mediators/arbitrators should be attorneys.
But the remaining two-thirds, approximately 33, of the
officers can and should be lay volunteers recruited from a

wide spectrum of community groups. The community contact
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gained thereby will be considerable. By word of mouth, a
large number of citizens will learn of the existence and
nature of the program, will be more likely to use the center
to resolve their disputes, and may be willing to volunteer

as hearing officers in the future. Sixty-seven percent of
those businesses that responded to our questionnaire 1in—
dicated that the responding officer or member of the respon—
dent"s business would be willing to volunteer to be trained

as a lay hearing officer.

Jurisdiction

In order not to overload the program in its first
months of operation, we recommend that the center begin
by accepting only a few categories of disputes and then
gradually expand 1its jurisdiction as it becomes more estab—
lished and experienced. As we indicated in Part 1, the
types of minor controversies most 1in need of mediation/arbi —
tration are disputes arising out of ongoing relationships,
consumer protection cases, and landlord-tenant disputes.
Thus we propose the program initially accept only contro—
versies Talling into one of these categories. Once the
project staff feels comfortable with this caseload they
should begin to accept: controversies between private
parties and governmental agencies; bad checks and debts when
the underlying dispute concerns the quality of a good or
service; shoplifting offenses; and ordinary bad check and

debt cases. The timing of the incorporation of each cate-
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gory must be left to the Board of Directors and the staff.
But we suggest as a general guideline that the center begin
accepting all types of disputes within two years.

Also, 1in order not to overburden itself at the
outset, we recommend that the center 1initially accept only
misdemeanors and civil matters in which the amount 1in contro—
versy 1is less than $1000. There 1is no reason in principle
why the program eventually could not handle disputes of
greater seriousness and magnitude. However, until it acquires
considerable experience and credibility, we propose the

center limit itself to minor controversies.

Intake Procedures

We recommend that a member of the project staff
screen all disputes to determine their appropriateness for
mediation/arbitration. In most cases screening will entail
interviewing at least one of the parties to determine the
nature of the controversy and the relationship between the
disputants. In those few cases which have been partially
processed by another agency, the intake officer might be
able to gain the necessary information by reading the case
file.

The determination of the appropriateness of a
dispute will consist of the application of a set of strict
standards. In tne early stages of the operation of the
program the intake officer will ask: (1) Are the disputants

involved in a- ongoing relationship? (In other words, did
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they know each other prior to the development of the dispute,
or are they likely to continue to interact in the future?)
(2) Is or was one of the parties renting residential property
to the other? (3) Is it the complainant™ claim that he
bought a defective product or service from the respondent?
If the answer to any of the questions 1is yes, the officer
will accept the case. If not, he will refuse to process it.
As the jurisdiction of the program is gradually expanded,
the acceptance standards will broaden; but similar guidelines
will still be used to regulate the admission of cases.

Of course, the screening process cannot be completely
mechanical; the intake officer must have some discretion.
For example, an "ongoing relationship” cannot be rigidly
defined. In borderline cases the officer will have to use
his or her own judgment 1in deciding whether the parties
really do know each other or whether their relationship is
so tenuous as to be insignificant. In other 1instances, the
dispute may clearly fall within an acceptable category but,
for some reason, alternative dispute resolution would be
inappropriate. For example, an interview may reveal that
the respondent in a wife-beating incident is so unstable or
dangerous that mediation/arbitration of the dispute without
the possibility of confinement of the defendant would endan—
ger the victim. The officer would therefore refer the case
(back) to the criminal justice system. Here, as elsewhere,
the selection and hiring of intelligent and discerning staff

people will be a key to success; and the project may rise or



fall on the quality of its screening officers.

None of the nine centers operating 1in other cities
takes this firm stance with regard to screening. Three of
the projects--Boston, Columbus, and San Francisco--make no
independent judgments at all as to what cases they process;
jurisdictional decision are left to the referral sources.
The remainder of the programs do use intake officers to
screen disputes, but the standards used 1in selecting cases
are considerably less specific.”4

We have decided to use screening criteria which
narrowly focus on the relationship of the disputants and the
type of dispute for two reasons. First, we are concerned
that the center become a successful, credible agency, even
if the number and nature of disputes it processes in the
initial stages are limited. We would want to exclude cases
that are best resolved through traditional court procedures
or through other agencies that can better deliver specialized
aid. We do not wish to offer a redundant service. Second,
we believe that, 1in many cases, if the parties are fully
informed of the services offered by the center they will
themselves be better to decide whether circumstances make
their dispute inappropriate for mediation/arbitration. Thus
we think a "self-selection” procedure 1in conjunction with
strict guidelines will contribute to a more stable commence —

ment phase and increased likelihood of continued successful

N See Appendix F.



operation.

We recommend, at least during the first year of
operation that use of the center be voluntary for both
parties, and that the resulting settlement or award be
binding on both. The consent of the defendant in a criminal
case 1is clearly necessary. In submitting to mediation/arbi —
tration, the defendant would be giving up important constitu—
tional rights.”” The Sixth Amendment requires that the

relinquishment of those rights be intelligent and voluntary.

The accused 1in a criminal proceeding 1is guaranteed
important procedural rights under both the federal and
Alaska constitution. Article 1, section 11 of the

state constitution provides that in all criminal pro—
secutions, the accused shall have the right to a speedy
and public trial by an impartial jury. The accused is
entitled to know of the nature and cause of the accusa-—
tion, to be released on bail, to confront witnesses
against him, to have compulsory process for obtaining
witnesses in his favor and to have assistance of counsel.

A defendant may waive consitutional rights, such as the
right to counsel, provided he does so "knowingly and
intelligently". Johnson v. Zerbst, 304 U.S. 458 (1938).
By "knowing and intelligent”™ the court must take 1into
account the defendant®"s age, mental condition and the
entire setting to determine that the defendant®s choice
was a reasoned and deliberate one based on adequate
knowledge. J. Israel and W. Scott, Criminal Procedure,
Constitutional Limitations, 356 (1975). The Alaska
Supreme Court stated 1in Gregory v. State, 550 P.2d 374,
379 (1976):

Furthermore, after this information (detail —
ing the right to and advantages of legal
representation) an unequivocal statement by
the person that he does not want counsel,
should not put an end to the matter. The
court can make certain that a defendant®s
waiver of counsel is intelligently made

only from a penetrating and comprehensive
examination of all the circumstances.

Alaska®"s Rules of Criminal Procedure also require the
defendant "demonstrates that he understands the bene-
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In addition, 1in order both to maintain the public®s confi —
dence in the center and to ensure true negotiation and
mediation between the parties, the consent of the victim 1is
indispensable.

We recommend that for civil disputes also, media-—
tion/arbitration be contingent upon the consent of both
parties. First, as we indicated above, self-selection by
the disputants seems a reliable way to get only those cases
appropriate for alternative dispute resolution into the
center. Thus if either party objects to mediation/arbitra—
tion he should be able to prevent diversion. Second, we
want the settlements or awards which issue from the center
to have the legal status of binding arbitration awards. In
other words, the only grounds for appealing a decision would
be fraud, evident partiality by an arbitrator, or misconduct
by an arbitrator which prejudiced substantially the rights
of a party. Otherwise a court of record would be bound to
confirm the award.37 Thus, diversion to a non-judicial forum

TO
would entail a waiver of the disputants®™ rights to a trial

fits of counsel and knowingly waives the same". Alaska
Rules of Criminal Procedure 39(b)(3).

See AS 09.43.110 which provides 1in part that "the court
shall confirm an award unless. . . grounds are urged
for vacating, modifying, or correcting the award".

Alaska Rules of Court Civil Rule 38(d) provides:

The failure of a party to serve a demand
as required by this rule and to file it as
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by jury guaranteed by both the federal and state constitutions.
The constitutional basis of the requirement of the
disputants® consent has two other implications. First, in
order that any waiver of rights be "knowing and intelligent",
both parties must be Tfully informed of the nature of the
services offered by the center before they elect to divert

their case. In practice, then, the Tfirst step after the

required by Rule 5(d) constitutes a waiver

by him of trial by jury. A demand for trial

by jury made as herein provided may not be

withdrawn without the consent of the parties.
The right to a jury trial 1in certain civil trials is
guaranteed by the seventh amendment to the United
States Constitution and article 1, section 16, of the
Alaska Constitution.
The seventh amendment to the United States Constitution
provides:

Trial by jury in civil cases. In suits
at common law, where the value 1in contro—
versy shall exceed twenty dollars, the
right of trial by jury shall be preserved,
and no fact tried by a jury shall be other—
wise re-examined in any court of the United
States, than according to the rules of the
common law.

Article 1, section 16, of the Alaska Constitution pro—
vides :

Civil Suits; Trial by Jury. In civil
cases where the amount 1in controversy
exceeds two hundred fifty dollars, the
right of trial by a jury of twelve is
preserved to the same extent as it ex—
isted at common law. The legislature
may make provision for a verdict by not
less than three-fourths of the jury and,
in courts not of record, may provide
for a jury of not less than six or more
than twelve.



referral and screening of a case must be to explain to each
disputant the nature and limitations of. alternative dispute
resolution. Only then would they be asked to sign a consent
form.

Second, , the parties” consent to diversion has to
be fully voluntary; the center should not attempt tosecure
their cooperation with express or implied threats ofany
kind. The center may 1indicate that the alternatives to
their attendance include criminal prosecution and/or a civil
action. But it must be careful not to imply that submission
to mediation/arbitration 1is legally required or that there
are any penalties for not attending a hearing. In sum, the
center simply must be honest about 1its jurisdiction and
function and never suggest that it possesses powers or
sanctions which it does not.

Existing Alaska statutes contain effective, ready—
made procedures for the referral of most types of disputes
to the Citizen Dispute Center. Alaska Statute 12.45.120
provides the requisite legal framework for the diversion of

most criminal disputes:



(2) riotously;
(3) w-th an intent to commit a felony;
(4) larcenously.

The statute would be utilized as follows: If the
prosecutor or judge decided that a case was appropriate for
mediation/arbitration, he would suggest that the parties
consider using the center. If the Citizen Dispute Center
screening officer then accepted the case, each disputant
would be asked to sign a form consenting to diversion to the
program and to binding arbitration. In addition, the victim's
form would contain a provision that if the defendant abided
by the decision made by the center, he would agree that the
dispute had been resolved to his satisfaction. The defendant®s
form would include a waiver of those rights constitutionally
guaranteed to a criminal defendant. If the parties consented
to the alternative procedure the district attorney woul<4
postpone prosecution or the judge would continue the case
for rhree months. The Citizen Dispute Center would then
process the dispute--either by inducing the parties to
resolve the controversy themselves or by arbitrating the
case, "he settlement or award generated by the progranm
would regulate the parties®™ behavior for a maximum of three
months. If both abided by the decision for that period, the
center would submit an affidavit to the prosecutor or judge
indicating that the parties had successfully "compromised"

the charge. The district attorney or judge would then

dismiss the criminal case.
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The only minimal offense within the proposed
jurisdiction of the center which is excluded by the statute
is shoplifting, a "larcenous”’crime. An alternative mechan—
ism for the diversion of criminal disputes which could be
utilized in shoplifting cases 1is deferred prosecution. In
cases which he determined were appropriate for mediation/
arbitration, the district attorney would defer prosecution
on conditio that the defendant participate in a Citizen
Dispute Center hearing and abide by the settlement or award
generated by the program. If the Citizen Dispute Center
intake officer refused the case, the victim or the defendant
refused to participate, or the defendant failed to abide by
the decision, prosecution would be resumed. Otherwise the
charges would be dismissed.

Finally, the simplest mechanism for getting a
potentially criminal dispute into the center would be for
the victim to bring the controversy directly to the program
in lieu of filing a criminal complaint. The defendant would
be notified of the claim, informed of the nature of the
project and of the various alternatives available to the
victim, and asked to agree to mediation/arbitration. If the
respondent agreed and the center successfully processed the
controversy, no formal court action would ever be taken. If
the defendant refused or if the mediation/arbitration process
broke down, the victim would still have time to file a

criminal complaint.



The statute which provides the mechanism for the
referral of civil disputes and for the enforcement of all
decisions made by the center 1is the Alaskan version of the
Uniform Arbitration Act.

A written agreement to submit an exist-—

ing controversy to arbitration or a pro—

vision 1in a written contract to submit

to arbitration a subsequent controversy

between the parties 1is valid, enforceable

and irrevocable, except upon grounds

which exist at law or in equity for the

revocation of a contract. AS 09.43.10
In agreeing to submit their dispute to the Citizen Dispute
Center, the parties to any controversy would be 1) consent—
ing to binding arbitration and 2) forgoing the opportunity
to bring a separate civil action in a court of record on the
same claim. Sections AS 09.43.110 and AS 09.43.140 provide
that, unless a disputant 1is able to allege and establish one
of the few narrow grounds for vacating or modifying the
decision, a court of record 1is bound to confirm and enforce
the settlement or award which issues from the Citizen Dispute
Center hearing. In sum, the decision rendered by the center

would be the sole and final resolution of the dispute in al

most all cases.

» disputant who failed to adhere to the terms of
the arbitration award would be in the 3ame position as one
who failed to comply with a court judgment. Under the rules
of court, a party may enforce a judgment through a writ of
execution. Under such a procedure, a state trooper is given
a copy of the judgment and ordered to attach propert* to
satisfy its terms. ¢ the judgment cannot be satisfied in



such a manner, more complex procedures ensue.4t® At least
one program has incorporated special expedited procedures
and fee waivers available to disputants seeking to enforce

awards .4~*

Referral Sources

We recommend that the Citizen Dispute Center
accept any case which falls within its jurisdiction from any
source and at the earliest possible stage 1in the processing
of the dispute. As indicated in the introduction, the
program has two main goals: To proviue a mere effective
resolution process for those disputes which are being poorly
handled by the criminal justice system and agencies in
Anchorage, and to provide some means for addressing those
controversies which are not now being resolved 1in any forum.
To maximize 1its service to those objectives, the project
should accept a case at any point when either the parties or
the administrators of the agency which 1is handling the
dispute conclude that the Citizen Dispute Center would be a

more appropriate forum.

40 See Alaska Rules of Court, Civil Rule 69(a) through
69(c).

41 City of New York, Dept, of Consumer Affairs, "DCA
Announces New Consumer Service to Collect OQutstand—
ing Small Claims Court Judgments"™ (August 29, 1977).



In practice, this means that the project will
receive cases from five sources. First, complainants who
were aware of the services offered by the project would
bring original actions in the center--in lieu of instituting
a civil suit or of filing a criminal complaint. In the
first year of its operation the cente/ will probably receive
relatively few of these walk-ins. As the program becomes
better known, however, we hope that most of the disputes
would cone from this source.

Second, other governmental agencies would refer
appropriate civil controversies to the center. The State
and Municipal Ombudsmen and representatives of the Attorney
General®"s Office, Housing and Community Services, and
Alaska Legal Services Corporation all have indicated that
they receive hundreds of calls a year from tenants, land-—
lords, injured consumers, and victims of intra-family vio—
lence which they would be glad to refer to the program.

Third, city and state prosecutors would divert
appropriate controversies to the center. The Deputy Attorney
General for Criminal Affairs has tentatively indicated an
interest in deferring prosecution of selected criminal
cases. Such cases, 1if they are amenable to mediation, could
be referred to the center on condition that the defendant
submit to mediation/arbitration. These cases might be dis—
missed if the defendant has abided by the settlement or

award.
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Fourth, if the prosecutor does not divert an
appropriate controversy, the judge would still have dis—
cretion to continue further proceedings 1in the case to
allow the parties to utilize the center. We would hope that
few cases for which mediation/arbitration would be the best
resolution technique would remain 1in the criminal justice
system long enough for the judge to be forced to divert
them. But referral from the bench would constitute a last
resort for cases which happened to get that far.

Finally, the police would refer the parties in
appropriate cases to the program. It would be unwise to
require that a policeman when confronted with a dispute
meeting certain criteria forego the right to make an arrest,
and 1instead suggest or 1insist that the parties bring their
controversy to the center. In many cases of intra-family
violence, for example, the victim would be endangered were
the police officer not immediately to arrest and confine the
defendant. Instead, we recommend that the police simply be
given the option of making a referral.

The San Francisco Community Boards program has
adopted a system for discretionary police referral which we
think would work well in Anchorage: Each police officer is
given a stack of cards describing the services offered by
the center. When he comes across a dispute which he decides
does not merit an arrest, but which would be appropriate for
mediation/arbitration, he gives each party a card, suggests

that they utilize the program, and collects a minimal amount
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of information--the disputants > names and a brief description
of the controversy. At the end of the day he gives that
information to the staff of the program. If the parties do
not contact the center on their own, a member of the staff
makes one phone call to each disputant. He explains how he
came to hear of the controversy and asks whether the party

is interested in mediation/arbitration. If both parties
agree to use the program, the dispute 1is handled in the
normal mannei. IfT the parties are uninterested, no further
contact 1is made.

We discussed using a similar system with Major
Brian Porter of the Anchorage Police Department and he
indicated that the Department would be willing to try it.

It would be an ideal dispositional alternative, for example,
for the approximately 33% of the family disturbances in

which the police are unable to act because the victim re—
fuses to sign a complaint. Some police officers are likely
to be reluctant to use the referral mechanism at the outset.
But if the center proves effective, within a year this systen
could become an established and important component of

police piocedures.

Of the nine dispute processing centers we studied,
only Boston and Rochester rely upon a diverse set of re—
ferral sources. Most centers (by design or in practice) are
heavily dependent cn a few agencies--usually the prosecutor
and clerk®s offices. For three reasons, we have decided to

adopt the strategy of Boston and Rochester. First, as we
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suggested at the outset, to maximize the improvement in the
administration of justice in Anchorage, the program should
ultimately accept appropriate cases whenever and from wherever
possible. Second, we hope to prevent any single agency or
office from acquiring practical control of the center.
Several other cities" systems--particularly those which
receive most of their cases from the prosecutor®"s office--
have apparently become dominated by their referral source(s).
We believe that the Citizen Dispute Center should be a fully
autonomous organization--able to regulate its own procedures
to maximize the quality of 1its dispute processing, not to
suit the administrative convenience of any other agency.
Tinally, by accepting cases from virtually any source, we
hope to process disputes as soon after they arise as pos—
sible. The more agencies a case has to pass through before
referral, the longer the problem remains unresolved and the
more the state is forced to pay for its disposition. By
accepting cases from a diversity of sources and particularly
by encouraging police referrals and walk-ins, we hope to

avoid those unnecessary delays and costs.

Resolution Procedures
After screening a case and obtaining the parties®
consent to mediation/arbitration the intake officers would
schedule a hearing to resolve the dispute. The timing of
the hearing would be arranged to suit the convenience of the

parties. However, unless both parties request a delay in
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the processing of the dispute, no hearing should be scheduled
later than ten days after the referral of the controversy.

The atmosphere of the hearings would be highly in—
formal. The customary trappings of formal adjudication--
oaths, formal dress, physical separation of adjudicators and
disputants, etc.--would be absent. Rules of evidence would
be very relaxed.

The hearing officers would begin a se- ion by
clearly explaining the nature, powers, and limitations of
the Citizen Dispute Center progranm. They would stress that
the disputants have the primary responsibility for resolving
their own controversy; the mediators are their assistants,
not their judges.

The officers would then 1initiate the three-stage
resolution process described in tle introduction. They
would begin by attempting to settle the dispute through
conciliation. They would give each party a chance fully to
present his side of the story--to state his claims or de—
fenses, and especially to describe the circumstances or
prior disputes which led up to the 1incident. Often this
initial statement of grievances culminates 1in a settlement;
the mere opportunity to state one"s case before i eutral
third party has cathartic effect, after this, disputants are
often willing to agree upon a solution.

If conciliation alone is not sufficient, the
hearing officers assume a more active role in the hearing;
they employ the various techniques of mediation to clarify
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the parties®™ positions and to determine their more important
needs and fears. Private caucases may be necessary to
determine the disputants® "bottom line"™ negotiating posi—
tions. In the course of the mediation, the officers peri—
odically suggest resolutions to the controversies; ideally,
each suggestion should be designed simultaneously to satisfy
the more important desires of each party and to lead each
disputant to sacrifice his less crucial demands. In most
cases the disputants are billing to accept one of these
suggested settlements.

If the parties are persistent 1in refusing to
settle the controversy the officers gradually begin to
arbitrate the case. For instance, if the parties are
deadlocked on a particular aspect of the problem, the offi —
cers would tentatively arbitrate only that issue--preferably
in a way which would catalyze further negotiation. Only if
the parties refuse to negotiate at all or clearly are unable
to agree upon a settlement would the officers assume com-—
plete control of the case. They would then call a halt to
the hearing, retire, and by majority vote determine an
appropriate award.

The purpose of all three stages of the resolution
process 1is to design an agreement to solve the underlying
problem which gave rise to the controversy. The goal of the
hearing officers is to satisfy the disputants®™ needs and to
enable them to interact comfortably in the future, not
simply to allocate responsibility for past actions. Thus
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even the third stage of the process--arbitration--only
superficially resembles formal adjudication. In formulating
their award the hearing officers do not decide whether a
legal norm has been violated and then determine an appro—
priate penalty for the transgression. Instead, they assess
the strength of each party"s needs and expectations--revealed
during their statement of grievances and negotiation, and
determine the compromise most satisfactory to both.

It must be recognized, however, that in the
course of the hearing the officers do assume more and more
control of the outcome of the dispute processing. An arbi —
tration award which issues from the third stage of the

process will reflect the hearing officers * assessment of the
merits of the case to a much greater extent than a settlement
made by the parties following their 1initial statement of
grievances. An appreciation of the implications of that

fact is essential to the efficient and equitable operation

of the program.

There are two primary methods for resolving any
dispute. First, a neutral third party can evaluate the
parties®™ acts and claims according to a set of extant rules--
either natural 1law principles or socially established norms.
Second, the parties can be permitted or assisted to design
and apply their own rules--to distribute responsibility for
and to determine the effects of their prior actions and to

structure th ir relationship in the future. Most formal

adjudication operates solely in the Tfirst mode. Pure medi —
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ation (as used, for example, 1in labor contract negotiation)
is an example of the second mode.

As we have stressed several times in this report,
the primary form of dispute resolution offered b; the Citi-e
Dispute Center 1is the second, non-normative mode. The
program®"s unique ability successfully to process such di—
verse controversies as violent disputes between family
members and landlord-tenant cases derives from its capacity
to help the parties resolve their problems themselves.
However, as a hearing moves through its successive stages,
and as the hearing officers take on a more and more active
role, the non-normative method gradually becomes mixed with
an adjudicating technique. For example, the way 1in which
the officers begin to shape and direct the negotiation--the
way they probe the parties”™ stories, the concessions they
encourage one or the other disputant to make, the settle—
ments they suggest --will 1inevitably be determined in part
by their assessment of the propriety of the parties® prior
actions and the reasonableness of their present positions.
And that evaluation will in turn be based upon some set of
norms. Similarly, if the officers are forced to arbitrate
the case, the award they select will not be a wholly neutral
compromise between the disputants®™ needs and expectations.
The officers" assessment of each disputant®s moral or legal
responsibility for the 1initiation of the dispute will nat—
urally affect which of their conflicting demands they accept

and which they reject.



There 1is nothing inherently wrong with this grad—
ual shift to a normative dispute resolution technique.

Often it will be exactly what the disputants need and ex—
pect. The parties to many controversies will not be able to
resolve their problems entirely jn their own. What they
want is a reasonable and fair third party, someone who
shares their general cultural orientation and set of moral
values, to assist them in working out a solution and, if
necessary, to evaluate their conflicting claims according to
the hearing officer ™ own standards.

There are, however, two serious dangers in this
increase in the hearing officers® control of the dispute
resolution. First, the parties may not get a panel they
consider to be reasonable and fair mediators/arbitrators.
The hearing officers may not share their cultural orienta—
tions and moral standards and consequently may evaluate the
propriety of their prior actions quite differently from the
way one or both of the disputants perceive their conduct.
This problem is inevitable when the parties themselves
differ widely in background and personality; in that case no
panel of mediators can fully conform to the expectations of
both disputants.

Second, the decisions generated by the program 1in
similar cases may differ widely. Even if each panel of
arbitrators did meet the expectations of each set of dis—
putants, the world-views and moral values of the various

groups of officers are likely to vary considerably. Conse-
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quently, the ways 1in which they perceive a particular con—
troversy and the ways they shape the mediation of the dis—
pute or arbitrate the case may be quite different.

To minimize whatever disparity may result, we make
three recommendations: First, the hearing officers should
be aware of the hazards of being overly directive and when—
ever possible, should allow the parties to control the
development of the negotiation themselves. Thus, for ex—
ample, they should follow the disputants® 1lead 1in suggesting
settlements; they should propose agreements which correspond
to the parties®™ demands and not which they think would be
the most equitable solution. And they should be very reluc—
tant to arbitrate. When the disputants are deadlocked, they
should decide as limited an aspect of the problem as possible;
their goal should be to enable the parties to continue
negotiating, not to decide the entire matter.

Other centers have been very successful in re—
solving controversies through mediation. The Institute for
Mediation and Conflict Resolution, for example, has been
forced to resort to arbitration in less than 51 of its
cases. We hope to equal that achievement.

Second, we recommend that the hearing officers
assigned to a case be carefully selected (1) for their
knowledge of the subject matter of the dispute and (2) for
their ability to reflect and accommodate the parties differ—
ing economic and cultural orientations. Thus, for example,

in a landlord-tenant case, 1ideally one of the mediators



would be a landlord, one would be a tenant, andone would be

a member of some neutral occupational group whoknew some —
thing of landlord/tenant law and affairs. And in a contro—
versy between two native Alaskans, at least twoof the

hearing officers would be of the same race and social back-—
ground. In this way, the parties would be most likely to
present their case to and, if necessary, to have it decided
by a culturally similar group of people who understood the
real nature and importance of the dispute.

Third, we recommend that the hearing officers
receive training in and remain aware of the legal norms
relevant to the types of controversies they will be han-—
dling. If forced to arbitrate a dispute, they should not
feel strictly bound by those rules. On the other hand, they
should try to avoid making decision which clearly conflict
with the applicable statutory or common law rules. We make
this recommendation for two reasons. First, it is a simple
and efficient way of lending some consistency to the deci —
sions rendered in similar cases and of thereby giving pro—
spective parties some idea of how the program will handle
their controversies. Second, we believe that a resolution
which 1is at least not widely different from what the parties
would receive 1in a court of record 1is probably what most
people expect from the program. Thus, unless the desires or
circumstances of both parties clearly indicate that a dif—
ferent type of settlement would be more appropriate, hearing

officers forced to arbitrate a dispute should not disregard
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the relevant legal norms.

A number of commentators have questioned the
feasibility and effectiveness of a dispute resolution pro—
cess which combines mediation and arbitration. Professor
Sander, for example, has commented that,

there is an obvious difficulty if the
mediator-arbitiator is unsuccessful in
his mediational role and then seeks to
assume the role of impartial judge.
For effective mediation may require
gaining confidential information from
the parties which they may be reluc—
tant to give if they know that it may
be used against them in the adjudica—

tory phase. And even if they do give
it, it may then jeopardize the arbitra—
tor"s sense of objectivity. In addi —

tion it will be difficult for him to

take a disinterested view of the case--

and even more so to appear to do so--

after he has once expressed his views

concerning a reasonable settlement.42
To avoid this confusion of roles and loss of objectivity,
Professor Sander suggests that each stage of the process be
conducted by a different hearing officer or panel. The
disputants would first present their case to a set of medi—
ators who would attempt to lead the parties to agree upon a
resolution to the controversy.If a settlement were not
forthcoming,the parties would move to another room, restate

their positions before an arbitrator who would then 1impose a

binding award on thenm.

F. E. A. Sander, Varieties of Disputes Processing, 15
(1976) (a paper delivered at the National Conference
on the Causes of Popular Dissatisfaction with the Ad-—
ministration of Justice, St. Paul, Minnesota, April 8,
1976) .
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In proposing the design for a mediation center,
we have decided not to incorporate Professor Sander®s sug-—
gestion for three reasons. First, three established programs--
the Institute for Mediation and Conflict Resolution Dispute
Center, the Rochester Comnunity Dispute Services Project,
and the Philadelphia 4A Program--employ a continuous mediation-
arbitration resolution technique. None of the projects has
reported any difficulties with the system. Nor have 1independent
evaluators of the programs noted any problems.

Second, we believe that there are advantages to
enabling ;he hearing officers gradually to assume control of
the dispute resolution process. For 1instance, as 1indicated
above, by arbitrating a single 1issue on which the disputants
are deadlocked, they may facilitate further negotiation and
eventually induce a settlement. Thus, what Professor Sander
describes as a "confusion of roles” can be used construc—
tively.

Finally, we believe it is important to preserve
the simplicity and efficiency of the program. The need to
present their case twice, to inform two separate panels of
the details of their relationship and dispute, would dis—
courage, frustrate, or embarass many parties. And the
knowledge that they might have to undergo such an extended
process may deter other prospective clients from utilizing
the center at all.

In sum, to avoid unfairly surprising parties, we

recommend that the intake staff make sure that the disputants



are aware (before signing consent forms) of the nature of
the services offered by the center and particularly of the
potential power of the hearing officers. But, unless the
program experiences difficulties with the system, we propose
that the Citizen Dispute Center utilize a unitary concilia-
tion-mediation-arbitration dispute resolution process.

We recommend that the center have the power to
render any type of decision except one which results 1in the
involuntary 1incarceration or similar loss of liberty of any
party. We expect that common settlements and awards would
be: restitution (in money or in kind); bilateral behavioral
restraints (e.g. the parties agree to avoid each other for
three months); and unilateral behavioral restraints (e.g-
one party agrees to stop playing their stereo after 10:00 p.m.).
But any form of decision which 1is amenable to the disputants
and/or solves their underlying problem would be acceptable.
Parties and hearing officers should be encouraged to use
their ingenuity.

At this point, we do not anticipate that compul —
sory social service referral would constitute a major part
of the program. Compulsory referral to some agencies--for
example, drug rehabilitation centers--would constitute
an involuntary restraint on the liberty of a party and
therefore would be beyond the jurisdiction of the center.
Compulsory referral to many other programs--for example,
marriage counseling services--wculd 1in most cases be in—

effective and degrading. We wish to avoid psychic meddling



in this progranm. However, hearing officers should be en—
couraged fully to utilize available social services where it
seems likely that the service rendered would result in a

more enduring resolution of the dispute.

Follow-Up Procedures

We recommend that an intake officer reinterview
both parties to each controversy three times--at intervals
of two weeks, then two months, then six months after the
hearing. In the first two interviews the officer will ask
each disputant four questions: (1) Is the other party
adhering to the settlement or award? (2) Are you satisfied
with the settlement or award? (3) What is your opinion of
services provided by the center? (4) What do you think 1is
the likelihood that _.hu dispute which brought you to the
center will reoccur in the future9

This procedure will provide the staff with the
information necessary to evaluate the effectiveness of the
program and, 1if necessarv, to make changes in intake proce —
dures, methods of inducing settlement, or 1in the kinds of
terms which are ultimately 1incorporated into settlements and
awards. Also, we hope that this information will assist
other, similar programs by 1identifying those ”“inds of con—
flicts which are most o.* least amenable to resolution by
mediation-arbitration; and also give us better 1ideas for
constructing longer-lasting, more durable settlement arrange —

ments.
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Another function that might be served by this re—
interview process 1is aid in enforcement of settlements and
awards. For example, if it comes to the attention of the
staff that one of. the parties has a complaint concerning a
noncompliance by another party to the settlement, the re—
interview may stimulate a renewal of the parties®™ agreement.
If there 1is a complaint on one side, the intake officer will
get in touch with the alleged offending party and attempt to
discover the facts as he or she sees them. If the party
admits not complying with the original settlement and offers
no justification for his conduct, the intake officer will
truthfully explain the potential sanctions for violation of
settlements and awards rendered by the center and further
indicate that if the party who 1is 1in noncompliance fails to
conform his conduct the sanctions will be instituted. If,
on the other hand, the party either disputes the fact of his
noncompliance or alleges some grounds or justification on
his side, the intake officer should then work with both
parties to restore some equilibrium. It may even be neces —
sary to schedule a rehearing of the matter. Other centers
report that this combination of mild, honest threats and
occasional modification of decisions serves to resolve
almost all problems. In Columbus, for instance, formal
procedures are required i* jJnly 2.21 of the cases. And
the New York City projects reports that less than 1l of

their disputes end up back in court.



Inevitably, however, 1informal sanctions will not
be effective 1in insuring compliance in all disputes. Unless
some formal enforcement procedure 1is available and occasionally
utilized, even informal measures may soon lose their credibility.
There are three general types of sanctions which might be
used to back up the decisions rendered by the center: the
resumption or initiation of prosecution of criminal cases;
the enforcement of arbitration awards in the civil courts;
and the activation of community peer pressure. Five of the
programs we studied rely solely on the first method, three
employ a combination of the first and second, and one relies
solely on the third.

We recommend that the Citizen Dispute Center
employ a combination of the first and second modes of en—
forcement. The party who is 1in compliance with the award
would have the power to determine which strategy 1is used 1in
a particular case. Confirmation and enforcemei.t of the
decision in a civil court would probably be the remedy used
in most cases, unless the offending party has engaged 1in
threatening, violent or otherwise clearly anti-social con—
duct. Civil enforcement has the advantage of ensuring that
the 1innocent party still gets the benefit of the center”s
decision--e.g. restitution for his 1injuries or property
loss, and is to be preferred.

The San Francisco Community Boards Program plans
to use peer pressure as 1its sole device for the enforcement

of awards. For three reasons, we strongly recommend that



the Citizen Dispute Center not adopt this strategy. First,
as the founder* of the San Francisco program recognize, the
use of the opinions of neighbors to induce disputants to use
a program and to abide by its decisions is only possible in
a commurity characterized by a strong, stable "social network".
The residents of a particular area must know each other, be
accustomed to participating together 1in community activities,
and must anticipate remaining 1in the neighborhood for some
time. Only then can svstematic peer pressure be brought to
bear on a particular offender. A strong social network of
this sort does not exist in Anchorage; hence there are few,
if any, of the kind of established communities which would
support the San Francisco approach.

Even more 1importantly, however, we find the Com—
munity Board"s strategy extremely suspect if not in prac-—
tice, at least in theory, from a social and philosophical
perspective. The San Francisco program emphasizes that one
of its primary objectives 1is to enable members of particular
communities to establish and enforce standards of behavior--
in effect, to impose upon all residents of a particular area
the attitudes of the majority as to how individuals should

interact. 43

43 "Peer pressure" techniques of dispute resolution would
be particularly inappropriate and probably ineffectual
in Alaska. The Alaska Supreme Court has observed

Cur territory and now state has tradition—
ally been the home of people who prize their
individuality and who have chosen to settle

or to continue living here in order to achieve
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Finally, we recommend that the center keep only
minimal records on the nature and outcome of the individual
disputes it processes. When he signs the form consenting to
mediation/arbitration, each party will Tfill out a single
card. The data collected on this card will include some
demographic information on each party, the referral source
for each dispute, and each disputants® brief description of
the controversy. No record will be kept of the settlements
or awards rendered in individual cases beyond those award
documents minimally necessary for enforcement in a court of
law in the event of noncompliance.

We realize that a more extensive record-keeping
system might aid the program in evaluating its effectiveness
and in revising 1its procedures, but we can see no other way
to preserve the confidentiality of the hearings. If, for
example, a disputant in a subsequent civil suit based on an
incident generated by the same underlying problem as gave
rise to the controversy resolved in the center wished t=*
subpoena the program®s records relating to that dispute, the
center would have no way of protecting its documents.
Similarly, 1if an attorney 1in a subssquent criminal action
requested relevant records, the program could not refuse to

provide them.

a measure of control over their own lifestyles
which 1is now virtually unat :ainable in many of
our sister states.

Ravin v. State, 537 P.2d 494, 504 (1975).
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We believe that strict confidentiality is essen—
tial to the effective operation of the program. Only if
parties know that their statements and admissions will not
be used against them 1in subsequent actions will they be
willing freely to discuss their problems and actions and to
work out sensible solutions to their disputes. If some
legal mechanism can be developed for protecting the center”s
documents, we would gladly revise our procedures. But, for

now, we recommend that record-keeping be minimized.

Staff

We recommend that in its first year of operation the
center employ four fulltime staff workers: a director; two
intake officers; and a secretary-receptionist. The director
would supervise the day-to-day operation of the progranm,
review and revise screening standards, help the mediator/
arbitrators, supervise follow-up procedures, maintain con—
tact with other agencies and with the sponsoring organiza—
tion, and implement the recommendations of the board of
directors. The intake officers would mterivew disputants,
screen cases for admission to the center, collect pre-
hearing data, schedule hearings, select mediation panels,
and conduct follow-up procedures. The secretary would
receive walk-ins, schedule interviews, make sure that all
persons were notified and reminded of their appointments,

and handle the paperwork of the office.
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This represents, in our opinion, the hare-minimum
staff which could successfully administer the program. Five
would probably be better. W estimate that the first-year
caseload of the center will be between 3 and 1000, The
Rochester Community Dispute Services Project, the only
program with a caseload which falls within this range, has a
full-time staff of six. The five centers for which we have
data relating to staffing employ an average of 51 full-time
workers per 1000 cases. Thus, we are proposing a work force
slight3ssmaller than that found necessary by other programs.
As we begin to implement the project, we may well discover
that more intake officers are needed. And, as the caseload
of the center increases, we will certainly need a larger
staff. But, at the outset, we think that four or five will
be necessary and sufficient.

\%¢ recommend the following composition and dis-
tribution for the pojl of hearings officers: Two-thirds of
the mediator/arbitrators should be volunteer laypersons;
one-third should be volunteer attorneys. Three officers
should be assigned to each case--one attorney and two lay-
people. The mediators should serve approximately twice a
month and should handle two cases per session. Aprojected
caseload of approximately 730 therefore, would r'g"ire a
pool of 9 volunteers.

Several considerations underlie our decision to
use a mixed panel of lawyers and non-lawyers. First, we
believe that an attorney’s training and experience in ad-



versarial, investigatory and settlement skills will enable
him more effectively to control the disputants1behavior and
to draw out and test their stories. Second, in accordance
with our recommendation in the preceding section, his know-
ledge of the law (and his ability to explain it) will help
to prevent the panel from rendering an arbitration award
which is grossly inconsistent with the decision the parties
would have received in a court of recoid. Prospective
participants, referral agencies, and funding sources, wisely
or not, are likely to he less skeptical of a program with
some ties to the legal system than of one administered
entirely by laypeople.

The laypersons on each panel serve equally impor-
tant functions.  First, we hope that they will partially
offset the lawyer's penchant for adversarial procedures;
they will make the hearing less formal and imposing and
ensure that the disputants realize that the goal of the
program s to design a solution to their common problem, not
to vanquish their opponents  Second, they will contribute
to the image of the center as a community service; their
presence will lead a disputant to pt.ceiv* a hearing panel
as a group of his peers and will help to give the center a
more accessible and down-t5-earth image. Third, the use of
lay hearing officers will help to publicize the program; hy
word of mouth, many other citizens will learn of the program
and will be more likely to bring their disputes directly to
it. Finally, the proposed structure of the program will



allow many citizens to get involved in the administration of
justice. Even apart from the quality of the dispute resolu-
tion thereby made possible, we believe that it contributes
to a greater sense of community responsibility and concern
for i city to enable its residents to learn about and to
participate in the legal process.

Qur decision to employ lay hearing officers effec-
tively dictates our recommendation that three mediators/arbi-
trators be used to process each dispute. It might be possible
to allot only one hearing officer to each case if we limited
our pool either to attorneys or to professional mediators.
The projects established in Miami, Orlando and Columbus
report that a mediator/arbitrator with legal or professional
training is quite capable of conducting a hearing on his
own.  Those programs which use lay mediators, however, have
found panels more effective. The Boston Urban Court Program,
tor instance, reports that its sessions have been "more
balanced and more comfortable for the mediators when more
than one participates”.4*

In addition, we believe that the use of three
hearing officers instead of one will lend greater consis-
tency to the awards generated by the center. The prejudices
or peculiar moral values of an individual mediator/arbitrator
will be less likely to affect the decision rendered in a
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