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PART I: NEEDS ASSESSMENT
Research Methodology

We employed threr general methods to determine the 
quality of dispute resolution presently being accorded various 
types of minor controversies in Anchorage. First, we examined 
the records of the governmental agencies which purport to 
handle minor disputes: the small claims and district courts,
the Anchorage Police Department, and the Consumer Protection 
Division of the Attorney General’ s Office. As of the initia­
tion of this project the small claims court had never been 
systematically evaluated to the extent necessary for the 
purpose of our study. Therefore, to determine the range of 
disputes comprising the caseload of this court and its 
success in resolving them, we had to read and analyze 2583 
fi les--all  of the cases the agency has handled since its 
separation from the district court until May 1977. For each 
controversy we collected data on the status and representation 
of both parties, the nature of the dispute, the disposition, 
and the elapsed time from filing to resolution. A copy of 
the coding form we used and a summary of our results is 
included in Appendix A.

Our evaluation of the Anchorage Police Department 
was similar in approach and scope. Again, no other agency 
previously had analyzed the department's treatment of selected 
minor disputes, so we were forced to collect our own data
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11 • v'.r r. ... ,7-{from the original police reports. From our study of similar 
dispute resolution projects operating in other jurisdictions, 
we knew that the types of problems resulting in police calls 
most likely to benefit from alternative dispute processing 
were minor criminal offenses involving parties engaged in an 
ongoing relationship. Therefore, we read all of the reports 
filed in 1976 in which the police had classified the incident 
as a " f̂amily dispute", "assault and battery*, or "disorderly 

We collected only summary statistics on those 
controversies in which the parties did not know each other. 
From the files of those cases involving ongoing relationships, 
however, we derived a great deal of information Among the 
variables which we examined were: the relationship and
living arrangement of the disputants, the nature of and appar­
ent cause of the controversy, the involvement of weapons, 
the injury claimed by each party, the action taken by the 
police, and recorded indications of the likelihood of the 
reoccurrence of the dispute. The coding form we used and 
the results of our analysis are included in Appendix B.

When a police report indicated that one or more 
parties had been arrested, we reviewed the district court 
records to determine whether the case resulted in a prose­
cution. If soi, we read the court f i le  and collected data on 
the defendant's representation, the plea, the court or 
jury's verdict, the sentence (if any) imposed, and the 
elapsed t.me from arrest to disposition. Appendix C con­
tains our coding form and results.

/
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Finally, in order to corroborate the information 
we had received concerning the operation of the Consumer 
Protection Division of the Attorney General's Office, we 
reviewed that agency's records for the first four months of 
this year. Fortunately, the office had already collected 
most of the data we needed so we had only to summarize and 
interpret their statistics. Appendix D contains the results 
of that brief study.

The second major phase of our evaluation of minor 
dispute resolution in Anchorage was an anlaysis of the 
efficacy of the various private and governmental agencies 
which attempt to assist the police and court system. We 
interviewed representatives of Anchorage Housing and Com­
munity Services, the Alaska Legal Services Corporation,
AKPIRG (Alaska Public Interest Research Group), the (now 
defunct) Rent Review 3oard, the State and City Ombudsmen's 
Offices, and the Consumer Protection Division of the Attorney 
General's Off-'ce. The facts and opinions we derived from 
those interviews are included in the narrative which follows.

Finally, the third aspect of our research effort 
consisted of a questionnaire distributed to all of the 800 
members of the Greater Anchorage Chamber of Commerce. Our 
purpose was to determine the reaction of the business com­
munity to the mediation/arbitration of various types of 
disputes, the nature and number of whe controversies in 
which businessman are involved, and the willingness of the 
members of one sector of the community to volunteer as
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hearing officers in our proposed program. Appendix E con­
tains a copy of the questionnaire and a summary of the 
responses received to date.

On the basis of the results of our data collection 
and analysis, we conclude that six types of minor disputes 
are being handled inadequately by current methods and could
be processed more efficiently and effectively in a mediation/

^arbitration center. The remainder of this section of the 
repcrt consists of a description of each of those categories 
of dispute and an analysis of why the proposed Citizen Dis­
pute Center would be a better forum for handling them.

Disputes Arising Out of Ongoing Relationships
A husbanu periodically gets drunk and threatens his wife and children. One night, when his threats are particularly vehement, his wife attempts to defend herself with a kitchen knife. The husband seizes the knife, throws it away, and beats her with his hands.
Two female roomates argue over who should have the right to carry the mailbox key. The argument le ds to a fist-fight and one of the women is slightly injured.
A young married couple is under a lot of financial and emotional pressure. The husband works in the day and attends school at night. The wife is chronically i l l  and has to care for a four-year-old child. One night the two get into an argument which leads to a fight.The wife is slightly injured but does not require medi­cal care.
A young woman is badly beaten up by her drunken ex-boy­friend. When the police arrive, she admits that this is a regular occurrence. She refuses to press charges against her attacker, insisting that she "only wants him to leave her alone".
A 36-year-old woman assaults and injures an 11-year-old boy who lives in her neighborhood--allegedly for repeatedly calling her a prostitute. The boy's parents decide not to press charges.
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A young man threatens, then later attacks and injures his sister’ s boyfriend. He justifies his actions by claiiri: g that he is the oldest man in his family and he hat, a duty to protect his siblings.
A landlord goes to his tenant’ s residence to demand payment of two months’ back rent. The tenant refuses, claiming that the landlord has failed adequately to maintain the apartment. The landlo.d assaults and seriously injures the tenant.

These are a few examples of a type of case the 
Anchorage police routinely encounter: violent disputes
between two or more people involved in an ongoing relation­
ship. Typically, the parties know each other reasonably 
well and have interacted, if  not harmoniously, at least non- 
violently, for some time in the past. Then, for some 
reason, they come into violent conflict. Sometimes the 
incident will represent a rare fracture in an otherwise 
friendly or intimate relationship. Sometimes it will be 
the culmination of a long smoldering antagonism. In most 
cases, both parties would like to prevent a reoccurrence of 
the dispute and to be able to continue to interact com­
fortably in the future.

These conflicts are being handled inadequately 
through the criminal justice process, commencing with ini­
tial police contact, through fin*.* resolution, i f  any, in 
the district court. Many disputes of this sort are not 
being processed at all.-* Frequently, the participants

It is difficult, i f  not impossible to determine the number of incidents that could benefit from some sort of mediation intervention. The true incidence of unre­ported crime is unknown but believed to be many times larger than reported crime. We do know that of the 4,085 reported incidents of disorderly conduct occur-
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themselves decide not to initiate formal legal proceedings,4 
or often the police or prosecutors refuse to process some 
disputes.^ Of the fraction of cases which do enter the 
court system,6 most are withdrawn or dismissed before they

ring in the Anchorage/Spenard area, only 681 resulted in arrest. There were 732 calls to the police during 1976 to report family disturbance incidents, but since "family disturbance" is not a criminal violation, no arrest records exist for that category.
In reviewing all of the reported in< dents of assault and battery, disorderly conduct, ana family distur­bance, we selected only incidents which involved par­ties engaged in some ongoing relationship. We then collected extensive information on each of these 371 reported incidents. We found that in 221; of the cases the police were unable to act because the victim re­fused to sijgn a complaint. Since Alaska law requires that a misdemeartbf be cofflJlTitted in the presence of an officer before he can arrest a suspect without a war­rant, unless the officer sees the illegal altercation, he cannot act. AS 12.25.030.
In about 12$ the police took no action concerning the incident. (The reason for inaction is unknown except that it was for some reason other than continued in­vestigation for inability to'locate the suspect since these explanations were separately noted.) In 5$ of the cases, the police refused to act even though the victim was willing t 3~sign a complaint^
~~TJnc& the pdlice have arrested a suspect it is within the discretion of the prosecutor to decide whether or not formally to pursue the charge. Our data revealed that there were 107 arrests but only 53 cases that could be traced to the district court. Thus it appears that the district attorney declines to prosecute near half of those arrested. (The~e could be otner expiana- tions for our inability to locate a district court f i le  for each of the arrested suspects; but the incidence of lost fi les or improper record-keeping is not likely to be significant.)
In order to understand the unrepresentative nature of a criminal occurrence reported to the police which results in a final disposition in the district court, it becomes necessary to review the "funnelling" effect of the system. Because of the non-uniform nature of police and court records in labeling certain incidents,
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reach the trial stage.^ And in the few instances in which a 
case is pursued to a final disposition, the parties often 
find that the decision rendered either fails equitably to 
apportion blame for their actions and injuries or fails to 
resolve the problem which sparked the incident.8

it is impossible to trace this funnelling effect through each of the three categories of disputes we studied. However, reported incidents of disorderly conduct could be traced from a citizen request for help to final disposition in the district court. Although there is no claim that disorderly conduct violations are repre­sentative of most citizen disputes, the method in which the> are handled is indicative of traditional processing. There were 4,085 incidents of disorderly conduct reported to the police during 1976 (and one must assume the occurrence of many more unreported occurences). Six hundred eighty-one resulted in arrest. Of the 83 disorderly conduct incidents involving ongoing relation­ships 35 resulted in arrest. Eighteen of the arrested suspects were formally prosecuted.
There were 35 arrests for disorderly conduct. Eighteen resulted in formal prosecution. Of the 18, 5.6% were dismissed by the prosecutor, 5.6% were dismissed by the court, and the victim withdrew the complaint in 5.J% of the cases. Thus, about 17% of the small number of cases that actually reach the courtroom are dismissed prior to trial.There were 229 assault and battery incidents. Seventy- nine or approximately 35% resulted in arrest. Thirty- five, or about 15% of the reported incidents actually became district court cases. Of the 35, 29% were dismissed by the prosecutor either at arraignment or before trial and 22% were dismissed because the com­plainant withdrew the complaint. Therefore, over half of the 15% of incidents which do reach court are dis­missed before trial.
A. Sarat, Alternatives in Dispute Processing: Lit i­gation in a Small Claims Court, 10 Law and Soc. Rev.,340, 341-342 f t . 2. (Spring 1976).
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The failure of the justice system derives from six
First, the atmosphere and procedures ° f( J ^  

formal adjudication are ineffective in exposing the impor-
tant issues and problems in these cases. Typically, the 
specific controversy or incident which is before the court 
represents only one aspect or manifestation of a much

'ilarger and more complex relationship or conflict--the tip of
iian iceberg. Thus, to decide thi case fairly and to repair 

the disputants’ relationship, the adjudicator needs, at a 
minimum, a knowledge of the context and history of the 
controversy. In a variety of ways, the climate and proce­
dures of the courts systematically deny the judge access to 
that background. The narrow definition of "relevance"9 
in formal adjudication excludes from the hearing a great 
deal of contextual information. All evidence relating to 
the parties’ previous interactions which lies outside a 
rather tightly drawn sphere of narrowly defined issues is 
excluded from the forum.10

’’ ’ Relevancy’ , as employed by lawyers and judges, is the tendency of the evidence to establish a material pro­position." McCormick, Evidence, 435 (2nd ed. E. W. Cleary 1972).
Having defined and refined the issues in the case, the parties are constrained to offer evidence that is "mate­rial" and "relevant". Materiality deals with the relationship between the issues of the case and the fact which the evidence tends to prove, relevancy deals with the requirement that the evidence must tend to prove a material fact. Azimow’ s Estate v. Azimow, 141 Ind.App. 529, 230 N.E.2d 450 (1967). However, even relevant evidence may be excluded. "The great body of the law of evidence consists of rules that operate to

LCtQXS
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But even i f  the structure of formal adjudication 
permitted the presentation of such testimony, the formality 
and public nature of court adjudication exerts a powerful 
inhibitory effect on the participants.11 The disputants may 
feel that they have to "keep to the point", to present their 
claims and defenses as quickly and simply as possible. Many 
would be embarrassed to explain the context of their dispute 
to the court; they feel that it would be ^washing their 
dirty laundry in public^. The net effect is that the ad­
judicators in the existing forums do not have the informa­
tion necessary to resolve these cases in a way designed to 
lessen the likelihood of their future reoccurrence.

The second cause of the inadequacy of the existing 
courts i s that thp. Hpri-innai style of formal adjudication 

J .s,  at best, a clumsy mechanism for satisfying the parties'
needs and resolving their problems. As indicated in the 
introduction, courts of record use a retrospective deci­
sional technique; their objective is to allocate responsi­
bility and sanctions for the violation of legal norms. The 
system is simply not designed to focus on the victim's needs

exclude relevant evidence. Esamples are tne hearsay rule, the rule preferring original writings and the various rules of privilege for confidential communica­tion." McCormick, Evidence, 121 (2nd ed. E. W. Cleary 1972).
The research staff personally observed many small claims proceedings. The parties to the action often seemed overwhelmed and confused by the proceedings despite repeated explanations and reassurance from the most patient judge. Those parties that appeared to have more regular contact with the court did not seem to exhibit the same hesitancy.
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enable the parties to get along in the future.
The structure of formal adjudication often pre- 

events a judge from rendering the decision which might ful­
f i l l the parties’ desires and solve the problem which gave 

_rise to the dispute. In a criminal prosecution in district 
court, the judge has only a few dispositional options: he
may sentence the defendant to ja i l ,  ^xact from him a fine, 
or let him go free. None of these dispositional alternatives 
is well designed to deal with any of the cases described ac 
the outset of this section.

Formerly, a few more flexible dispositional alter­
natives were available through the mechanism of deferred 
prosecution. For example, in the first of the incidents 
set out preceding the discussion in this chapter, the hus­
band might be charged with assault and battery or even with 
assault with a dangerous weapon. Recognizing that neither 
prosecution nor conviction on either of those charges would 
serve the ends of justice or resolve the underlying conflict, 
the prosecutor and defense attorney might have arranged an 
informal disposition of the case. For example, prosecution 
might be deferred on condition that the defendant stop 
drinking, seek and follow through with professional help, 
and refrain from future assaults. In the past year, however, 
the future of such negotiated settlements is very uncertain.
In August of 1975, the Attorney Ge^ral instituted a statewide 
policy which prohibited district attorneys from engaging in
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plea bargaining. While the prohibition itse lf  certainly 
does not eliminate the dispositional option of deferred 
prosecution, it has frequently been interpreted by assistant 
district attorneys and defense counsel as preventing the 
representatives of the defendant and the state from openly 
discussing agreed-upon programs pursuant to such arrange­
ments. The fear that a settlement by deferred prosecution 
with attached conditions will be labelled a "plea bargain'* 
has discouraged many prosecutors from working out flexible 
alternative arrangements in cases involving ongoing rela­
tionships .
avail themselves of the option of placing a misdemeanant on 
.probation. The Misdemeanor Probation Project, a federally- 
funded program, provided supervised probation services to
jgrant expired June 30, 1976 and the legislature failed to
.appropriate funds to continue the program, thus probation is 
no longer a dispositional alternative for misdemeanants. The 
need for alternative resolutions to minor criminal disputes

The Alaska Judicial Council is engaged in a two-year research effort evaluating the impact of the elimina­tion of plea bargaining in Alaska. As part of that re­search task, the staff has interviewed prosecutors and defense attorneys who have noted the increased reluctance to utilise deferred prosecution as an alternative.More reliable data on this perceived shift will be * — i.-j-j j - the giea Bargaining Final Report available

Until June of 1976 district court judges could

approximately 60 to 70 misdemeanor offe iders. 15 The federal

The actual monthly caseload was about 125 cases, but half of that number served as a control group and did not receive supervisory attention.
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takes on added importance in light of attorneys' increased 
reluctance to employ deferred prosecution and judges' in­
ability to sentence a misdemeanant to probation.

The two prc -.edural constraints of traditional 
court processing--the narrow definition of legal issues and 
the retrospective style of decisionmaking are exacerbated by 
four practical problems when dealing with disputes involving 
ongoing relationships. First, the victims in many of these 
cases refuse to sign criminal complaints.14 This reluctance 
is caused by a variety of factors. Often the victim will be 
unwilling to subject a family member, lover, o~ friend to 
the stigma of a criminal prosecution or conviction. If the 
suspect is a member of the injured party's immediate family, 
the victim will be aware that the costs associated with a 
criminal action, such as lost wages, will come in part out 
of his or her own pocket. Many victims fear that filing 
charges will only further antagonize the defendant and 
provoke an even more violent attack. Finally, many injured 
parties recognize that, whatever the problem which sparked 
the incident, criminal prosecution will do nothing to solve 
it--that the most they can hope for from the criminal justice 
system {s a hollow sort of revenge.

In 22.4% of the reported incidents of disorderly con­duct, assault and battery and family disturbance in­volving at least some acquaintance among the parties, the police were unable to act because the victim re­fused to sign a complaint. Looking at the category of family disputes separately, the victim refused to sign a complaint in 33.3% of the incidents.
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Second, many of the cases which do enter the
criminal justice system drop out before they come to trial.
In a significant percentage of the disputes the victim.

^either withdraws the complaint^ or refuses to testify.
Their awareness of the likelihood of this occurrence com­
bined with their sense of the inappropriateness of the 
available dispositional alternatives make district attorneys 
very reluctant to prosecute cases involving ongoing relation­
ships. And the police officers' knowledge of the prosecutors' 
attitude, in turn, makes them hesitant to make arrests. Our 
data indicates that in 5% of the controversies involving 
ongoing relationships, the police refused to take any action 
even when the victim wanted to f i le charges. In 56% of the 
disputes which were recorded in the police fi les the officer 
did not pursue the matter beyond filing the police report. 
Major Brian Porter of the Anchorage Police Department indi­
cates that, taking into account the controversies the police 
respond to but for which they do not f i l l  out a report, the 
incidence of inaction is actually much greater. Finally, in 
only 31% of the cases recorded was any party arrested.
Thus, in fewer than a third of these disputes is the criminal 
justice system even given a chance to address and resolve 
the problem.

In approximately 26% of the cases, the prosecutor was forced to dismiss the charges because the victim with drew the complaint.
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The third defect in the existing system is that 
the .courts do not have the resources and time adequately to 

vgrocess most cases arising out of ongoing relationships. As 
indicated above, the issues involved in these disputes are 
often quite complex; to get a full sense of the background 
and context of the controversy requires considerable patience, 
time and effort. Because the charges typically are minor, 
however, the judges tend to dispose of the cases fairly 
rapidly in a routine fashion. Thus, even i f  the atmosphere 
and procedures of formal adjudication permitted the judge to 
explore the underlying problem which provoked the incident, 
time constraints and the customary judicial stvle would tend 
to prevent him from doing so.

Finally, resolution of a dispute through the 
existing coo-t system can require a great deal of time.
Unless the defendant pleads guilty, the process can be 
lengthy. Misdemeanor cases in Anchorage’ s district court 
require an average of bl days to reach a final disposition.16 
During that period, the defendant is st iped with the stigma 
of an impending prosecution, the victim may be threatened by 
further attacks, and, most importantly, their problem remains 
unresolved.

The effects of these defects in the treatment 
presently accorded disputes involving ongoing relationships

Alaska Court System 1976 Annual Report, 90, (March 31, 1977). The report also notes that ten percent of misdemeanors disposed of in 1976 were over four months old at closing.
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are dramatic and unpleasant. Our data indicates that in 411 
of cases in which the parties knew each other, the partici­
pants previously had been involved together in a similar
conflict. And, in 46% of the reported incidents, the re­
sponding offices indicated that violence was likely to re­
occur.

Finally, we have reason to believe that many of 
these unresolved disputes between people involved in an 
ongoing relationsnip escalate into much more serious crimes. 
We were unable to collect any data on this process in the
Anchorage area. However, a recent study by the Vera Insti­
tute of Justice on the Disposition of Felonies in New York 
City concluded chat:

In half of all the felony arrestsfor crimes against the person, thevictim had a prior relationship withthe defendant. . . . The study foundan obvious but often overlooked reality:criminal conduct is often the explo­sive spillover from ruptured personal relations among neighbors, friends and former spouses. Cases in whichthe victim and defendant were knownto each other constituted 83% of rape arrests, 69% of assault arrests, 36% of robbery arrests, and 39% of burglary arrests. 1'
In sum, institutions comprising the existing criminal justice 
system are not only failing adequately to resolve most minor 
disputes between parties who know each other, but their de­
ficiencies appear to contribute to the incidence of very 
serious criminal conduct.
17 Vera Institute of Justice, Felony Prosecutions in New York City (1977).
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The advantages of processing disputes between
parties in an ongoing relationship through a mediation/ar­
bitration program mirror the limitations and failures of the 
existing system. First, the atmosphere and procedures of 
alternative dispute resolution are designed to expose the 
important issues in such disputes. Hearings are informal
gjid private. The parties are encouraged to tell  their full 
stories, to describe how and why the dispute arose and how 
they would like to see it resolved. They are not inhibited 
and embarassed by being forced to ir their grievances in a 
public forum before officials and onlookers. The loose 
definitions of relevance and materiality permit the parties 
to explore the history and context of their controversy and 
thereby tc provide themselves and the hearing officers with 
t.*e information necessary to help work out a sensible solu­
tion to the problem.
likewise geared to ger -rate effective dispositions to dis­
putes involving ongoing relationships. The objective of 
alternative dispute resolution is to satisfy or to formulate 
a workable settlement of the parties* needs and expectations, 
not to allocate blame and -mpose sanctions.*  ̂ Because it does 
not stigmatize one of the parties, it avoids arousing his 
resentment and thereby exacerbating the problem. Because 
the process is shaped by the desires of the disputants, it 
is more capable of generating a settlement or award amenable 
to both. And because the system is primarily designed to

The decisional style of mediation/arbitration is
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enable the parties to get along in the future, it deliber­
ately seeks to minimize the likelihood of a reoccurrence of 
the dispute.

The practical attractions of alternative dispute 
resolution similarly parallel the defects of formal adjudi­
cation. First, the victims who seek police intervention but 
do not want to institute a criminal prosecution in disputes 
involving ongoing relationships are much more likely to 
h r i n g  their grievances to a well planned and properly admin­
i s t ered mediation/arbitration program than to a court of 
record. They do not need to fear stigmatizing the suspect 
and the danger of provoking retaliation consequently may be 
lessened. The process is free, so the family income is not 
reduced. (Ideally, mediation/arbitration sessions are 
scheduled to avoid conflict with the normal working hours of 
most people.) Finally, there is the hope that the center is 
capable of generating a real soli :ion to their problems.

For the same reasons, a victim is less likely to 
withdraw a complaint from a mediation/arbitration center 
once he has initiated it .  And the program would never drop 
an active case unless both parties request that it do so.
The knowledge of the police that cases referred to the 
center are likely to get processed should reduce the inci­
dence of disputes in which they now take no action, mainly 
because there is no suitable forum. The net effect is that 
more cases are likely to get considered and resolved.
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Third, a mediation/arbitration program would have 
adequate time and resources fully to process disputes in­
volving ongoing relationships.18 Hearings would last for as 
long as two hours and rehearings would be scheduled i f  that 
time were not sufficient. Parties would never be made to 
feel rushed or pressured or that their dispute is somehow 
not worthy of the court's attention.

Finally, resolution of a dispute through mediation/ 
arbitration would require very l i t t l e  elapsed time from 
filing to final award or settlement. All hearings would be 
held within ten days of the filing of the complaint. Thus 
there would be a reduced opportunity for the problem to 
fester or explode.

Other aspects of the results of our data collec­
tion reinforce our conclusion that there is a large category 
of disputes for which mediation/arbitration would provide the 
most appropriate solution. For example, most of the cases 
we examined did not involve a level of premeditation, violence 
or injury so serious that most people's notions of the re­
quirements of justice would be violated by a non-criminal solu­
tion. In only 11% of the cases did the victim claim an 
injury which required medical attention. No weapon was 
involved in 80% of the disputes. And when a weapon was

See Appendix F. Three of the five programs which were reviewed allotted a hearing time of two hours which is considerably more time than allocated to hearings in the district court.
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present, it was used in only 5% of the incidents. As we 
indicated above, i f  not resolved, these disputes can easily 
escalate into serious crimes. But at the stage at which we 
studied them, and at which a mediation/arbitration program 
could consider and resolve them, most of the cases involved 
only minor violence.

Next, our data indicated that these controversies 
were generated by a wide ' ariety of sources of dissension. 
Among the issues which precipitated disputes were: rights
to money or property (11.6%); jealousy or infidelity (10.8%); 
problems associated with the dissolution of relationships 
(12.9*); and control of offspring (5.9%). Other alternative 
dispute resolution programs have been successful in dealing 
with precisely these problems. With the exception perhaps 
of the first category, these are also precisely the kinds of 
problems to which the narrowly legal expertise of the judge 
has its most doubtful applications.

Alcohol abuse is a serious problem in Anchorage. 
However, the intoxication of the suspect precipitated some­
what fewer disputes than we had anticipated; in only 30% of 
the cases was there a definite indication that one or more 
of the parties was intoxicated. Other mediation/arbitration
have dealt successfully with disputes involving alcohol 

19abuse. But these controversies are somewhat less amenable
P. Chirivas and S. Bulfinch, The Urban Court Program: Mediation--The First Hundred Cases (Sept. 1976).
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Therefore the relatively low incidence of alcohol-related
problems is encouraging.

Finally, our research confirmed the hypothesis 
that one of the mosT^serious prof^m^in Anchorag^^T T ap  
tered women. Data analysis revealed that 70.0=5 or tne vic-
times in reported incidents were women. One hundred thirty- 
nine or, 37.r% of the disputes involved assaults by men upon 
their wives, ex-wives, and girlfriends. These are the con- 
troversies which are being least adequately processed at 
present--primarily because the victims are most reluctant to 
utilize formal criminal procedures. The high incidence of 
this type of unprosecuted dispute indicates that an alterna­
tive dispute resolution program is very badly needed, and
cou*d provide an effective alternative where none presently

*  20 exists.
.Anchorage Women Aid in Crisis (AWAIC), a group con­cerned with the plight of battered women, has secured funds to establish a shelter for abused women. They also have attempted to provide support for women who choose to formally prosecute their partners. The focus of the group's effort is on temporary physical safety and normalization of the abused woman's l i fe pattern rather than mediation of the conflict for those who choose to remain with abusive partners.The Minneapolis Citizen Dispute Settlement Project reports that 78% of its caseload involves "battered women" and that less than 5% of the cases have been referred to criminal court because of contract viola­tions. (Letter and program information from Richard Enga, Project Director, Office of the City Attorney to the Alaska Judicial Council, May 12, 1977.)
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C o n s u m e r  P r o t e c t i o n

A woman buys a pair of "pre-shrunk" blue jeans from a department store. She wears them for a few days, then washes them. The jeans shrink. She calls the store and demands her ^oney back. A store representative indicates that their policy is only to refund money in exchange for the return of merchand'.se and, because she has worn the pants, she cannot return them.
A homeowner hires a professional house painter to paint his garage with an ename'j. paint. The painter completes the work but uses a latex paint on a portion of the building. The homeowner refuses to pay the bill  unless the painter redoes the job. The painter claims that the use of the different paint was an honest mistake and refuses to repaint the garage unless he is provided with more money.
A car owner has his muffler replaced by a local gas station. The muffler falls off within a week. The owner demands his money back.

At present, the Consumer Protection Division of the 
A*'orney General’ s Office is the only agency which regularly 
handles cases of this sort. And unfortunately, the office 
is not adequately processing many of the disputes. Most of 
the deficiencies of the agency are caused by its ^iinited

Its primary responsibility is the investiga­
tion of patterns of fraudulent trade prac- 
s by corporations which violate the Alaskan 

version of the Federal Trade Commission statutes. It has no 
power to pursue isolated consumer grievances. However, when 

receives a complaint of the sort described above, the
The Consumer Protection Division of 'he Alaska Attorney General's Office is authorized under Alaska law (see AS 45.50.471 through 45.50.561) to investigate "unfair methods of competition and unfair or deceptive acts or practices in the conduct of trade or commerce". The attorney general is not specifically authorized by sta­tute to engage in mediation of consumer complaints, but does so under its investigatory authorization. QVS 45.
50.495) /



office will intervene informally as a mediator. The agency 
notifies the business of the consumer's claim, encourages it 
to contact the customer and, i f  it finds the allegations 
justified, to make a suitable adjustment. If the business 
fails to respond to the request within a reasonable period 
of time, the agency sends a few mildly threatening reminders. 
Bul i f  the business s t i l l  refuses to respond, or if  i t 
simply denies the allegations and refuses the complainant 
any relief ,  the office can do nothing.

The records kept by the Consumer Protection Divi­
sion indicate that in approximately 69% of the cases it 
processes, either the consumer withdraws the complaint, the 
dispute is referred to another agency, or the office is 
able, through its informal mediation techniques, to resolve 
the controversy. In 31% of the cases, however, either the
business fails to respond or the controversy is reduced to a

2"factual dispute" between the parties. “ In these instances 
the office usually refers the complainant to a private 
i.ctorney and drops the case.

Even if  its jurisdiction were not so limited, 
however, for two reasons the agency would probably not be 
able effectively to pursue many of these claims. First, as 
it is presently structured, the office does not have the 
staff or resources to investigate and/or arbitrate isolated
22 See Appendix D.
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23consumer complaints. Second, the Attorney General is 
naturally perceived by many businessmen as a "consumer 
protector"; thus the office would have l i t t l e  credibility as 
a neutral arbitrator. While the first problem might be 
eliminated with increased funding of the agency, the second 
seems irremediable.

Cur data also indicates that i f  the Attorney 
General's Office is unable to resolve a consumer complaint 
the injured party is very unlikely to pursue hi: claim in 
another forum. A recent questionnaire distributed by the 
agency indicates that plaintiffs who are "referred to pri­
vate attorneys" very rarely avail themselves of that option. 
And our study cf the small claims court reveals that only 28 
or 1.1% of the cases processed in that forum in the past 
year were consumer complaints.-1

We hypothesize that three factors account for the 
consumer's reluctance or inability to press his claim through 
civi l  litigation--specifically in the Small Claims Court. 
First, the cost of the system, while not prohibitive, is a 
major disincentive to plaintiffs with very minor claims. It 
costs a minimum of $7.00 to institute an action in the 
court. When the respondent is difficult to contact, the 
cost may easily run as high as $42.00. When the buyer's 
claim involves defective blue jeans or a poorly installed

The Anchorage office, which handles the bulk of com­plaints statewide, is staffed by three attorneys, two investigators and three secretaries.
S e e  A p p e n d i x  A .
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muffler, these costs of litigation may prevent him from pur­
suing the matter. Related expenses such as lost wages,
transportation and child care must also be added to the cost 
of processing a small claim.

Second, it takes a long time to process a dispute
.in the small claims court. The average elapsed time from
filing to disposition for those cases which have been re-

2 5solved is over three months. In addition, many cases 
filed in the past year are s t i l l  pending. Thus, the true 
average disposition time is even longer. A consumer’ s 
knowledge of this delay is likely to dissuade him from 
starting an action.

Finally, the current analyses of small claims 
courts nationwide indicate that these tribunals have failed 
to fulf i l l  their roles as "the people’ s court” and have 
managed to acquire the image of debt collection agencies-- 
mechanistic processing houses where large department stores 
obtain default judgments on their outstanding accounts. 
Unfortunately, our research indicates this reputation is 
well earned. Sixty-five percent of all actions in the court

See Appendix A.
B. J .  Graham and J .  R. Snortum, Small Claims Court: Where the l i t t l e  man has his day, 60 Judicatux260 (1977), B. Ingresson and P. Hennessey, Small Claims, Complex Disputes: A Review of the Small Claims Liter­ature, 9 Law and Soc. Rev. 219 (1975), Buyer vs. Seller in small claims court, 36 Consumer REports 624 (1971). For an account of Alaskans' view of small claims see Anchorage Times, July 24, 1977 at B-2, col. 1.
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involve debt collection and 60% of the plaintiffs are cor­
porations, partnerships, or a..sociations. We hypothesize 
that this image of a business-oriented debt collection 
service, combined with the more general bureaucratic and 
formal aura of any court may well convince consumers that 
they have l i t t l e  chance of relief in this forum. We must 
point out, however, that our research did not at all sub­
stantiate the latter conclusion. In reviewing all actions 
filed in small claims, we found that generally private 
citizens were somewhat rore likely than corporations to get 
redress when they did pursue their claims.

Our conclusion--based on analyzed data and inter- 
views--that many consume1* complaints presently are being 
inadequately resolved, was confirmed by the third phase of 
our research: Only 16% of the 210 respondents to the
questionnaire we distriouted to the business community 
thought that the existing system adequately handled consumer 
complaints. Fully 75% of those who thought they might 
become involved in a consumer complaint case expressed a 
willingness to submit the dispute to a ediation/arbitration 
c e n t e r .F r o m  the sector of the community we xpected to 
be least receptive to oui proposals, this represents a 
•significant expression of support.

For three reasons we believe that mediation/arbi­
tration would be an improved method for the resolution of

S e e  A p p e n d i x  E .
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consumer complaints. First, such a system has a number of 
procedural advantages over the existing forums: Alternative
not discourage plaintiffs with minor claims. A mediation/
arbitration program would be it could render a decision
within 10 days of the filing of a complaint. Finally, the 
procedures of the program would be simple and̂ informa^-and 
thus more attractive to complainants and respondents both.

Second, mediation/arbitration would enable the 
parties to a consumer controversy to communicate and thus 
facilitate the negotiation of an equitable solution to their 
dispute. All interviewees who had experience in handling 
these cases made the same comment: Often the basic problem
is that the parties are unable or unwilling to talk to one 
another. If the disputants, brought together in a room on 
"neutral" territory, are allowed to make their positions 
clear to each other, they may quickly settle their controversy.

Finally, alternative dispute resolution would be 
capable of generating the kinds of flexible settlements and 
awards which often are most effective in resolving consumer 
complaints. For example, the three cases described at the 
beginning of this section might be resolved as follows: (1)
The buyer may return the pants and select another pair which 
fits her. (2) The homeowner must pay the amount of his bill 
less the cost of repainting the defective section, and then 
pay the full anount if  the painter corrects his mistake.
(3) The car owner cannot get his money back, but the garage

dispute resolution would would



must reattach the muffler properly. None of these decisions 
would be obtainable in the small claims cour t ; the only 
dispositional qpfirm in that fnrnni is a mon̂ v judgment .
.And, while the Attorney General's Office might, through 
mediation, induce tĥ  parties to make a settlement of this 
variety, it could neither issue a binding arbitration award 
nor compel the parties to abide by any agreement they made.
A mediation/arbitration program would be designed to gener­
ate precisely this kind of decision and would have the power 
to make it binding and enforceable.

Landlord-Tenant Disputes
A landlord claims that one of his tenants h.-.s not paid his rent for two months and, through his negligence, has allowed plumbing leaks to stain the carpet in his apartment. The landlord demands the back rent and compensation for the damage to the residence. The tenant responds that the landlord has failed to fulfi l l  his obligation to maintain the plumbing, and that the landlord is therefore responsible for the stains.Claiming that the leaks make the apartment uninhabitable, he refuses to pay anything.
A former tenant demands the return of his $200 security deposit. The landlord claims that the tenant left the apartment dirty and that the deposit is a reasonable assessment of the value of his own labor in cleaning i t .
On January 1, ; landlord informs his tenant that he is raising the rent for the apartment by $20--effective February 1. When the landlord comes to collect rent on February 1, the tenant refuses to pay the extra amount.The landlord demands that the tenant vacate the premises immediately.

There is at this time no effective forum in Anchorage 
for the resolution of controversies between landlords and 
tenants. During the construction phase of the trans-Alaskan 
pipeline, when the demand for housing was extremely high,
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the state temporarily established a Rent Review Board to 
handle controversies between the owners and lessees of 
residential property. The Board was designed and estab­
lished as an emergency agency; its purpose was to prevent 
the exploitation of tenants by landlords--to retard (but not 
to stop) the rate of increase of rents. The jurisdiction of 
the Board was very limited; it was empowered to review only 
the legality of evictions and the "reasonableness" of rent 
increases. Thus, of the three cases described above, the 
Board could have considered only the third. Evaluations of 
its effectiveness vary widely. Some observers and partici­
pants say that it kept rents down and protected tenants from 
unjustified evictions while allowing landlords a fair 
profit margin. Others say that it merely "rubber-stamped" 
rent increases. In any case--whether because it had achieved 
its objectives and rendered itself  obsolete, or because it 
was simply ineffective, when the pipeline housing crisis 
passed, the Board was eliminated.

Housing and Community Services has attempted to 
f i l l  the tenants' and landlords' .ieed for information on 
renter's rights and landlord's duties. Unfortunately, 
however, the services provided by that agency are limited.
The office performs two functions: First, it informs land­
lords and tenants of their rights and obligations, when 
contacted by an aggrieved landlord or tenant, it provides 
him with literature designed to assist him in equitably 
settling the dispute and explains (but doesn't "interpret")
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the statutes relevant to his complaint. Second, the office 
acts as a referral agency. For example, when it receives a

I *complaint from a tenant alleging that he has been discrim­
inated against, the office directs him to the State Human 
Rights Commission. When it receives a complaint of the kind 
described at the outset of this the section, the agency 
simply refers the caller to a private attorney or to Alaska 
Legal Services Corporation. In sum, though the agency per­
forms a useful function in making landlords and tenants more 
aware of their rights and duties and in directing them to 
other services, it does not and cannot resolve any controver­
sies itself .

The only other agency in Anchorage which processes 
a significant volume of landlord-tenant disputes is t!.e 
small claims court. One hundred and seventy-six or 6.8$ of 
the actions filed in that forum in the past year were suits 
by landlords--either to collect back rent or to recover 
damages for injury done to their property. And 79 or 3.11 
of the cases were suits by tenants to recover security 
deposits. In most of these actions, the plaintiff, whether 

{ a landlord or tenant, was successful in obtaining relief
either through a settlement prior to a hearing or through a 
judgment in his favor.

These statistics would seem to indicate that the 
small claims court is adequately handling landlord-tenant 
problems. Though the number o. cases processed is rela­
tively small, the complainants usually got relief--suggest-
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ing that :he low caseload reflects a relatively stable and 
conflict-free housing market and not any inadequacies in the 
fcrum itse lf .  However, our interviews with the representa­
tives of all the dispute processing agencies in Anchorage 
indicate that this is not an accurate picture of the ser­
vices available to aggrieved landlords and tenants. All 
interviewees reported that the number of cases being pro­
cessed in small claims court represents only a small per­
centage of the disputes between lessees and lessors of 
residential property. The vastly greater number of these 
cases are going unresolved.

We hypothesize that the same three factors dis­
cussed in the context of consumer complaints account for the 
reluctance of landlords and tenants to utilize the small 
claims court. The cost, the long disposition time, and (for 
tenants) the image of the forum as a business-oriented 
debt collection agency pparently deter most complainants. 
Even though, were tney to press their claims they would most 
likely get relief,  the initial filing fees, the prospect of 
having to wait three months for n judgment, and the "legalis­
tic" aura of the forum probably discourage all but a few.

The advantages of an alternative dispute process­
ing program in handling landlord-tenant cases closely par­
allel the uenefits of its use in consumer protection matters. 
First, a mediation/arbitration center would be procedurally 
more attactive to prospective disputants than the existing 
forums. In contrast to the small claims court, the program
would be free, fast, and informal.

” /•
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Seconu mediation/arbitration would be the ideal 
mechanism for exposing the salient issues in most landlord- 
tenant controversies and for facilitating quick settlements. 
As in consumer-merchant disputes, often all the parties need 
is an opportunity to communicate on neutral territory. Once
they know each others' positions, they are often willing to

2 8agree to a resolution to their problem.
Third, alternative dispute resolution would be 

able to generate the kinds of decisions most appropriate in 
many landlord-tenant cases. For example, in the first of 
the disputes described at the outset of this section, an 
effective settlement or award might be: The landlord must
repair the plumbing and bear the loss for the damage to the 
rug. The tenant must resume rent payments immediately and 
must agree to pay the full amount of the back rent due, (but 
without interest), in installments, in the course of the 
next six months. A mediation/arbitration center would be 
designed to produce_jii^iUJ^>^J^idg-^iiid_oiL--^l»xibI-a_ arrange- 
ment which is unavailable to the parties in small claims

^court.
“ A. Sarat, supra at 346. B. Hoff and J .  Stein, Interim Evaluation fteport: Philadelphia 4-A Program, 13(Dec. 1973). The formfer director of the Rent Review Board concurred in this analysis, stating that in her experience once the channels of communication were opened between the two disputants by some neutral party, the disputants usually found some mutually satisfactory area of agreement.
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F i n a l l y ,  o n e  c h a r a c t e r i s t i c  o f  m o s t  l a n d l o r d -

t e n a n t  d i s p u t e s  m a k e s  t h e m  e s p e c i a l l y  a p p r o p r i a t e  f o r  m e d i ­

a t i o n / a r b i t r a t i o n :  T y p i c a l l y ,  t h e s e  c o n t r o v e r s i e s  a r i s e  ou t

o f  l o n g - t e r m  r e l a t i o n s h i p s  a n d / o r  c o n f l i c t s .  Th e  f o r m e r  

d i r e c t o r  of  th e R e n t  R e v i e w  B o a r d  r e p o r t e d  th at  th e d i s p u ­

tan ts  in r e n t  i n c r e a s e  h e a r i n g s  c o n s t a n t l y  w a n t e d  to b r i n g  

u p  o l d  g r i e v a n c e s - - t o  j u s t i f y  t h e i r  c u r r e n t  a c t i o n s  in t e r m s  

o f  p r e v i o u s  i n t e r a c t i o n s  w i t h  t h e  o t h e r  pa r t y .  Th e Re n t 

R e v i e w  B o a r d  w i t h  its l i m i t e d  j u r i s d i c t i o n  w a s  u n a b l e  to 

c o n s i d e r  s u c h  e v i d e n c e .  A n d  t he  s ma ll  c l a i m s  c o u r t  s i m i l a r l y  

is c o n s t r a i n e d  to e x c l u d e  th i s k i n d  of c o n t e x t u a l  t e s t i m o n y .  

But, as i n d i c a t e d  in the f i r s t  s e c t i o n  o f  this  r e p o r t ,  o n e  

of  the o b j e c t i v e s  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  is to 

s h a p e  e a c h  d e c i s i o n  to fit, n o t  o n l y  the m e r i t s  o f  the 

c u r r e n t  d i s p u t e ,  b u t  the  h i s t o r y  a n d  u n d e r l y i n g  c a u s e s  o f  

t h e c o n t r o v e r s y ,  an d t h e r e b y  to e n a b l e  the p a r t i e s  to i n t e r­

act m o r e  c o m f o r t a b l y  in the  fu tu re .

A h o m e o w n e r  c l a i m s  that the s t a t e  h i g h w a y  d e p a r t m e n t  
d e s t r o y e d  a s e c t i o n  o f  f e n c e  b o r d e r i n g  his p r o p e r t y  
w h i l e  c o n s t r u c t i n g  a road. T h e  d e p a r t m e n t  d e n i e s  the 
a l l e g a t i o n .

A  l a n d o w n e r  c l a i m s  t h a t  an o l d  f o r e s t  s e r v i c e  r o a d  
w h i c h  c r o s s e s  hi s  p r o p e r t y  h a s  b e e n  a b a n d o n e d  b y  that 
a g e n c y ,  t h a t  the  g o v e r n m e n t ' s  r i g h t  o f  w a y  a c r o s s  h i s  
p r o p e r t y  h a s  t h e r e f o r e  l a p s e d  a n d  he ha s  a r i g h t  to 
p r e v e n t  o t h e r  p e o p l e  f r o m  u s i n g  th e p i th.  He p o s t s  
s i g n s  to t h a t  e f f e c t .  H u n t e r s ,  w h o  h a v e  b e e n  u s i n g  the 
r o a d  fo r  e ar s, i g n o r e  the  s i g n s  a n d  c o n t i n u e  to c r o s s  
the p r o p e r t y .  T h e  o w n e r  f e l l s  a tree a c r o s s  the r o a d  
to p r e v e n t  its use. T h e  h u n t e r s  b r i n g  c h a i n  sa w s a n d  
r e m o v e  the tree. The  t e n s i o n  a n d  p o t e n t i a l  for  v i o l e n c e  
i n c r e a s e s .  Al l  d i s p u t a n t s  a p p e a l  to the F o r e s t  S e r v i c e  
to r u l e  o n the  s t a t u s  o f  t h e road.

D i s p u t e s  B e t w e e n  C i t i z e n s  a n d  G o v e r r m e n t a l  A g e n c i e s
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A  c o m p l a i n a n t  c h a r g e s  t h a t  he wa s  u n f a i r l y  d e n i e d  an 
o u t s i d e  e l e c t r i c a l  c o n t r a c t o r’s l i c e n s e  b y  th e  s t a t e  
B o a r d  o f  E l e c t r i c a l  E x a m i n e r s .  T h e  S t a t e  O m b u d s m a n  
d e t e r m i n e s  th e  c l a i m  to be  j u s t i f i e d  a n d  r e c o m m e n d s  
th<:.t th e a g e n c v  r e v i e w  t h e  c o m p l a i n a n t ' s  file. The 
a g e n c y  r e f u s e s  to a c c e p t  the r e c o m m e n d a t i o n .

an d m u n i c i p a l  a g e n c i e s  ar e h a n d l e d  q u i t e  a d e q u a t e l y  b y  the 

^State a n d  M u n i c i p a l  O m b u d s m e n ' s  O f f i c e s .  Th e  o m b u d s m e n  h a v e  

two r e s p o n s i b i l i t i e s :

U p o n  r e c e i v i n g  a c o m p l a i n t ,  an o m b u d s m a n  t y p i c a l l y  fi rs t 

e n c o u i a g e s  th e c i t i z e n  to w o r k  ou t a s e t t l e m e n t  w i t h  the 

a g en cy , on  h i s  own. If that s t r a t e g y  fa ils , he a s s u m e s  the 

role of a m e d i a t o r :  He c o n t a c t s  the two p a r t i e s ,  r e q u e s t s

that e a c h  p r o v i d e  h i m  w i t h  i n f o r m a t i o n  o n  the  c o n t r o v e r s y ,  

and then  m a k e s  the p o s i t i o n  o f  e a c h  c l e a r  to the ot he r.

O f t e n  t h i s  i n f o r m a l  c o r r e s p o n d e n c e  wi ll  c u l m i n a t e  in a 

s e t t l e m e n t .  If the o m b u d s m a n  is u n a b l e  to T e s o l v e  the 

p r o b l e m  t h r o u g h  m e d i a t i o n  he c o n d u c t s  an  i n v e s t i g a t i o n .  He 

m a y  i n s p e c t  e a c h  p a r t y ' s  r e c o r d s ,  ho ld  s e p a r a t e  c o n f e r e n c e s  

w i t h  the d i s p u t a n t s ,  or e v e n  a r r a n g e  a f o r m a l  h e a r i n g .  If 

he c o n c l u d e s  t h a t  t h e r e  is no b a s i s  for the c l a i m  the 

o m b u d s m a n  i n f o r m s  b o t h  p a r t i e s  o f that  f i n d i n g  a n d  t h e c a s e  

is d r o p p e d .  If th e g r i e v a n c e  is d e t e r m i n e d  to be j u s t i f i e d  the 

a g e n c y  w i l l  u s u a l l y  a g r e e  to c o o p e r a t e  v o l u n t a r i l y .  In

M o s t  d i s p u t e s  b e t w e e n  p r i v a t e  c i t i z e n s  an d  s t a t e

(1) to r e c e i v e  c o m p l a i n t s  f r o m  the p u b ­
lic an d  to i n v e s t i g a t e  a n d  ac t u p o n  
s u c h  c o m p l a i n t s ;  a nd  C2) to i m p r o v e

S**.ate O m b u d s m a n ' s  S e c o n d  A n n u a l  R ep o r t ,  2 (1976).



t h o s e  f e w  c a s e s  i n  w h i c h  he  f i n d s  th at  t h e  c l a i m  h a s m e r i t  

b u t  the a g e n c y  r e f u s e s  to r e c t i f y  the s i t u a t i o n ,  the o m b u d s­

ma n  m a k e s  a f o r m a l  r e c o m m e n d a t i o n .  T h e s e  r e c o m m e n d a t i o n s  

h a v e  no le gal  fo rce ; a g e n c i e s  c a n n o t  be c o m p e l l e d  to a c c e p t  

them. H o w e v e r ,  the S t a t e  O m b u d s m a n  m a y  p r e s e n t  h i s  f i n d i n g s  

to the g o v e r n e r ,  the. l e g i s l a t u r e , a g r a n d  jury, o r  th e 

p u b l i c .  A n d the M u n i c i p a l  O m b u d s m a n  ha s s i m i l a r  r e c o u r s e  to 

the m a y o r  a n d  m u n i c i p a l  a s s e m b l y .  As a r e s u l t ,  in a l m o s t  

all c a s e s  the a g e n c y  w i l l  a g r e e  to a b i d e  b y  the o m b u d s m a n ' s  

d e c i s i o n .

T h r e e  f a c t o r s  s e e m  to a c c o u n t  for the o m b u d s m e n ' s  

a b i l i t y  to r e s o l v e  m o s t  d i s p u t e s  t h r o u g h  i n f o r m a l  p r o c e d u r e s .  

First, u n l i k e  the  a t t o r n e y  g e n e r a l ' s  o f f i c e ,  the o m b u d s m e n  

h a v e  the a u t h o r i t y ,  r e s o u r c e s ,  a n d  s t a f f  to c o n d u c t  e x t e n s i v e  

i n v e s t i g a t i o n s  o f  i n d i v i d u a l  c o m p l a i n t s .  T h u s  t h e y  ar e a b l e  

to c o l l e c t  the i n f o r m a t i o n  n e c e s s a r y  to d e t e r m i n e  the m e r i t s  

of  e a c h  g r i e v a n c e .  S e c o n d ,  t h o u g h  the o m b u d s m e n ' s  r e c o m m e n d a­

tio n s  a r e n> t. l e g a l l y  b i n d i n g ,  the p o t e n t i a l  s a n c t i o n s  of  

p u b l i c i t y  or  a p p e a l  to the s t a t e  or m u n i c i p a l  g o v e r n m e n t  do 

l e n d  t h e m  c o n s i d e r a b l e  force. F i n a l l y ,  b o t h  o m b u d s m e n  s e e m  

to h a v e  a c q u i r e d  r e p u t a t i o n s  as n e u t r a l  a n d  fair i n v e s t i g a t o r s .  

T h u s  m o s t  a g e n c i e s  are w i l l i n g  to a c c e p t  t h e i r  f i n d i n g s  a n d  

p r o p o s a l s .30

In r e v i e w i n g  the ty pes  o f  a c t i o n s  i n s t i t u t e d  in s ma l l 
c l a i m s  co u rt , o ur  d a t a  i n d i c a t e d  that  o n l y  0 . 3 *  (five 
ca s es ) o f  the c a s e l o a d  i n v o l v e d  c o n t r o v e r s i e s  b e t w e e n  
p r i v a t e  c i t i z e n s  and  g o v e r n m e n t a l  a g e n c i e s .  W h e t h e r  
c i t i z e n s  are r e l u c t a n t  to b r i n g  s u c h  m a t t e r s  to s m a l l

-39-



T h e r e  are, h o w e v e r ,  t h r e e  s m a l l  c a t e g o r i e s  o f  

c a s e s  ( e x e m p l i f i e d  b y the t h r e e  d i s p u t e s  d e s c r i b e d  at th e 

o u t s e t )  w h i c h  the o m b u d s m e n  h a v e  d i f f i c u l t y  in h a n d l i n g  a n d

w h i c h  w o u l d  be b e t t e r  r e s o l v e d  b y  a m e d i a t i o n / a r b i t r a t i o n  

p r o g r a m .  The  'irst c a t e g o r y  c o n s i s t s  of  d i s p u t e s  in w h i c h  

the o m b u d s m a n  is c o n f r o n t e d  w i t h  a s i m p l e  c o n f l i c t  of t e s t i­

mon y .  A s the M u n i c i p a l  O m b u d s m a n  d e s c r i b e s  t h e s e  ca s es :

O c c a s i o n a l l y  a d i s p u t e  b o i l s  d o w n  to 
a m a t t e r  of o n e p e r s o n ' s  w o r d  a g a i n s t  
a n o t h e r ' s .  W h e n  t h e r e  a re  no o u t s i d e  
c o r r o b o r a t i v e  f a c t o r s ,  I c a n n o t  act 
as f o r c e f u l l y  as m i g h t  be w a r r a n t e d .

S u b m i t t i n g  c o n t r o v e r s i e s  o f  thi s sort to an a l t e r ­

n a t i v e  d i s p u t e  r e s o l u t i o n  c e n t e r  w o u l d  h a v e  two a d v a n t a g e s .  

First, a p a ne l of t r a i n e d  m e d i a t o r s  m i g h t  w e l l  p e r s u a d e  the 

d i s p u t a n t s  to w o r k  out  a c o m p r o m i s e  s o l u t i o n  to the p r o b l e m -  

w i t h o u t  r e q u i r i n g  e i t h e r  to a b a n d o n  his v e r s i o n  o f  th e fa cts  

of th e case. T hus , for e x a m p l e ,  in the  f i r st  of the i n c i­

d e n t s  d e s c r i b e d  a b o v e ,  the H i g h w a y  D e p a r t m e n t  m i g h t  a s s i s t  

the h o m e o w n e r  in r e c o n s t r u c t i n g  the  fence. S e c o n d ,  if the 

p a r t i e s  r e f u s e d  to n e g o t i a t e  a s e t t l e m e n t ,  the p a n e l  o f 

h e a r i n g  o f f i c e r s  c o u l d  e v a l u a t e  the e v i d e n c e  p r e s e n t e d  by 

the two s i de s t n d  then  q u i c k l y  a n d  i n e x p e n s i v e l y  a r b i t r a t e

c l a i m s  c o u r t  or w h e t h e r  the  o m b u d s m e n s’ o f f i c e  is a d e ­
q u a t e l y  h a n d l i n t this e n t i r e  c a t e g o r y  o f  d i s p u t e s  su c h 
t h a t  fe w e n d  up in the c o u r t  c a n n o t  be d e t e r m i n e d  f r o m  
th e d ata . A p p a r e n t l y  m o s t  c o m p l a i n a n t s  f o u n d  th at  the 
o m b u d s m e n  a d e q u a t e l y  m e t  t h e i r  ne e ds .

L e t t e r  f r o m  the M u n i c i p a l  O m b u d s m a n  to th e A l a s k a  
J u d i c i a l  C o u n c i l ,  A u g u s t  20, 1977.
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the  c o n t r o v e r s y .  T h e  r e s u l t i n g  a w a r d  w o u l d  be  b i n d i n g  an d  

e n f o r c e a b l e - - u n l i k e  t h e  r e c o m m e n d a t i o n  of  an o m b u d s m a n .  T h e  

d e c i s i o n  w o u l d  be r e n d e r e d  w i t h i n  10 d a y s  a n d  at no c o s t  to 

the  l i t i g a n t s ,  tnd, t h e r e f o r e ,  w o u l d  l i k e l y  b e p r e f e r r e d  b y  

b o t h  p a r t i e s  to a d i s p o s i t i o n  o b t a i n e d  t h r o u g h  the  c o u r t s .

T h e  s e c o n d  c a t e g o r y  of c a s e s  is e x e m p l i f i e d  b y  the  

d i s p u t e  a e s c r i b e d  e a r l i e r  i n v o l v i n g  the f o r e s t  s e r v i c e .  T h e  

S t a t e  O m b u d s m a n  r e p o r t s  t h a t  p e r i o d i c a l l y  he r e c e i v e s  

c o m p l a i n t s  w h i c h  i n v o l v e  a s t a t e  a g e n c y  bu t w h i c h ,  w h e n  

i n v e s t i g a t e d ,  p r o v e  to c o n s i s t  e s s e n t i a l l y  of  a d i s p u t e  

b e t w e e n  two p r i v a t e  p a r t i e s .  T h e  g o v e r n m e n t a l  a g e n c y  m a y  

h a v e  a s i g n i f i c a n t  or e v e n  c o n t r o l l i n g  r o l e  in the c o n t r o ­

v e r s y  but it h a s  no s t a k e  in the  m a t t e r  i ts e l f .  M o s t  o f t e n  

thi  a g e n c y  is b e i n g  a s k e d  to m a k e  an a d m i n i s t r a t i v e  d e c i s i o n  

w h i c h  w i l l  a f f e c t  the  r i g h t s  a n d  i j l i g a t i o n s  o f  th e p r i v a t e  

d i s p u t a n t s .

T h e  S t a t e  O m b u d s m a n  s u g g e s t s  t h a t  t h e s e  p r o b l e m s  

w o u l d  be fa r b e t t e r  h a n d l e d  by  an  a l t e r n a t i v e  d i s p u t e  r e s o ­

l u t i o n  c e n t e r  t h a n  by e i t h e r  the o m b u d s m e n  or the c o u r t s .

All th e d i s p u t a n t s  s h o u l d  be b r o u g h t  t o g e t h e r  in a s i n g l e  

s e s s i o n  and, t h r o u g h  m e d i a t i o n  or a r b i t r a t i o n ,  a f l e x i b l e  

c o m p r o m i s e  s o l u t i o n  s h o u l d  be  a r r a n g e d .  T h us ,  in the f o r v S t  

s e r v i c e  e x a m p l e ,  th e h u n t e r s  m i g h t  be p e r m i t t e d  to u s e  t h e  

r o a d  but o n l y  d u r i n g  c e r t a i n  s e a s o n s .  O r  if the l a n d o w n e r  

w i s h e d  to u s e  the  p r o p e r t y  c o n t a i n i n g  s e c t i o n  of  the r o a d  

for a d i f f e r e n t  p u r p o s e ,  an a l t e r n a t i v e  r o u t e  m i g h t  be d e ­

sig n e d .  T h e  o b j e c t x / e  w o u l d  be to f a s h i o n  a s e t t l e m e n t  or
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a w a r d  w h i c h  w o u l d  b e s t  s a t i s f y  t h e  n e e d s  o f  al l p a r t i e s  

i n v o l v e d .

T h e  t h i r d  c a t e g o r y  of c a s e s  a p p r o p r i a t e  fo r m e d i a ­

t i o n / a r b i t r a t i o n  is e x e m p l i f i e d  b y  the d i s p u t e  o v e r  the 

c o n t r a c t o r ' s  li c e ns e.  In a s m a l l  n u m b e r  o f  c o n t r o v e r s i e s  

b e t w e e n  c i t i z e n s  a n d  g o v e r n m e n t  a g e n c f e s ,  th e o m b u d s m a n  

i n v e s t i g a t e s  the  c l a i m ,  d e t e r m i n e s  it to b e j u s t i f i e d ,  a n d  

m a k e s  a r e c o m m e n d a t i o n ;  b u t  th e a g e n c y  r e f u s e s  to a b i d e  b y  

the  d e c i s i o n .  T he  M u n i c i p a l  O m b u d s m a n  r e p o r t s  t ha t h e h as  

b e e n  a b l e  e v e n t u a l l y  to r e s o l v e  a l l  o f  t h e s e  c a s e s  b y  e x e r­

c i s i n g  his  p o w e r  to p u b l i c i z e  the d i s p u t e  or b y  a p p e a l i n g  to 

the m a y o r  o r  m u n i c i p a l  a s s e m b l y .  The  S t a t e  O m b u d s m a n ,  

h o w e v e r ,  i n d i c a t e s  that in s e v e r a l  d i s p u t e s  he h a n d l e s ,  the 

s i t u a t i o n  is n e v e r  r e c t i f i e d .

M e d i a t i o n / a r b i t r a t i o n  o f  t h e s e  p r o b l e m s  w o u l d  be 

e f f e c t i v e  for the sa me  r e a s o n s  d i s c u s s e d  in the  c o n t e x t  of  

t h e  h i g h w a y  d e p a r t m e n t  ca se:  T r a i n e d  m e d i a t o r s  m a y  b e a b l e

to w o r k  o u t  a c o m p r o m i s e  s o l u t i o n  a m e n a b l e  to b o t h  d i s p u t a n t s  

w h i l e  a l l o w i n g  t h e m  to c o n t i n u e  to insist u p o n  th e  v a l i d i t y  

o f  t h e i r  c l a i m s  o r  d e f e n s e s .  And, if n e c e s s a r y ,  th e s a m e  

p a n e l  c o u l d  q u i c k l y  and  c h e a p l y  a r b i t r a t e  the d i s p u t e .  We 

r e c o g n i z e  t ha t in the e a r l y  s t a g e s  o f the o p e r a t i o n  o f  the  

p r o g r a m  it m a y  b e  d i f f i c u l t  to i n d u c e  the p a r t i e s  to m a n y  of  

t h e s e  c a s e s  to c o n s e n t  to b i n d i n g  a r b i t r a t i o n .  But if th e 

c e n t e r  is w e l l  m a n a g e d  a n d  e s t a b l i s h e s  i t s e l f  as . n e u t r a l  

a n d  f a i r  fo ru m , we  b e l i e v e  e v e n t u a l l y  t h e y  w i l l  be w i l l i n g  

to u t i l i z e  the ser vi ce .



A  s t u d e n t  a t t e m p t s  to s t e a l  a c a r t o n  of c i g a r e t t e s  f r o m  
a d r u g  s t o r e  b u t  is a p p r e h e n d e d  by th e  p r o p r i e t o r .

We d i d  n o t  p e r f o r m  c o m p r e h e n s i v e  s t a t i s t i c a l  r e ­

s e a r c h  on t h e q u a l i t y  o f  the t r e a t m e n t  p r e s e n t l y  a c c o r d e d  to 

s h o p l i f t i n g  o f f e n s e s  in A n c h o r a g e .  H o w e v e r ,  d a t a  g a t h e r e d  

b y  th e  J u d i c i a l  C o u n c i l  P l e a  B a r g a i n i n g  P r o j e c t  i n d i c a t e  th at  

t h e  n u m b e r  of  a r r e s t s  for  s h o p l i f t i n g  o f r n s e s,  as w e l l  as 

t h e s e v e r i t y  o f  p e n a l t i e s  i m p o s e d  o n  c o k - ^ c t e d  o f f e n d e r s  

h a v e  i n c r e a s e d  d r a m a t i c a l l y . ^  T w o  a s p e c t s  o f  ou r n e e d s  

a s s e s s m e n t  l e a d  u s  to b e l i e v e  t h a t  a m e d i a t i o n / a r b i t r a t i o n  

c e n t e r  w o u l d  be  a b l e  to h a n d l e  t h e s e  c a s e s  m o r e  e f f e c t i v e l y  

t h a n  t h e  e x i s t i n g  fo r u m s .  Fi r st , the r e s p o n d e n t s  to o u r  

b u s i n e s s  c o m m u n i t y  q u e s t i o n n a i r e ,  t h e  v i c t i m s ,  w e r e  o v e r ­

w h e l m i n g l y  in f a v o r  o f  s u b m i t t i n g  s h o p l i f t i n g  c a s e s  to an 

a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  p r o g r a m .  O v e r  80% o f  the 

o w n e r s  an d  m a n a g e r s  o f r e t a i l  a n d  g r o c e r y  s t o r e s  (the o n l y  

t y p e s  o f b u s i n e s s e s  l i k e l y  to b e c o m e  i n v o l v e d  in s h o p l i f t i n g  

d i s p u t e s )  i n d i c a t e d  t h a t  t h e y  at l e a s t  w o u l d  " p r o b a b l y  

s u b m i t "  s u c h  c a s e s  to a m e d i a t i o n / a r b i t r a t i o n  c e n t e r .  A n d  

1 2 . 8 %  r e s p o n d e d  t h a t  t h e y  w o u l d  b e w i l l i n g  to c o n s e n t  in

Shoplifting

F r o m  A u g u s t  1974  to A u g u s t  1 9 7 5  t h e r e  w a s  a 28%  i n c r e a s e  
in th e  n u m b e r  o f  c o n c e a l m e n t  o f  m e r c h a n d i s e  p r o s e c u t i o n s  
in A n c h o r a g e .  A l a s k a  J u d i c i a l  C o u n c i l ,  I n t e r i m  R e p o r t  
o n  t h e  E l i m i n a t i o n  of  P l e a  B a r g a i n i n g ,  138 (May 19 77) .
O n  a s t a t e w i d e  b a s i s ,  t h e r e  w a s  a 22% i n c r e a s e  in c a s e s  
in w h i c h  j a i l  t i m e  w a s  i m p o s e d ,  a 48 % i n c r e a s e  in c a s e s  
in w h i c h  f i n e s  w e r e  imp os ed ,  a n d  an i n c r e a s e  of  17 8 % in 
t h e  n u m b e r  of  d e f e n d a n t s  r e c e i v i n g  a s e n t e n c e  for the 
c r im e .  A l a s k a  J u d i c i a l  C o u n c i l ,  s u p r a  at 159.
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a d v a n c e  to s u b m i t t i n g  all  s h o p l i f t i n g  d i s p u t e s  to th e  p r o g r a m .  

O n l y  7.8% o f  the  c o m b i n e d  r e s p o n d e n t s  t h o u g h t  t h a t  the 

e x i s t i n g  c o u r t  s y s t e m s  w e r e  a d e q u a t e l y  h a n d l i n g  t h e s e  ca s e s .

T h i s  a s s e s s m e n t  of t h e q u a l i t y  o f  the t r e a t m e n t  of 

s h o p l i f t i n g  o f f e n d e r s  in A n c h o r a g e  wa s  c o n f i r m e d  b y  the 

r e p r e s e n t a t i v e s  of  the m a j o r  d i s p u t e  p r o c e s s i n g  a g e n c i e s  in 

the city. T h e  m a j o r i t y  of  ou r  i n t e r v i e w e e s  t h o u g h t  tha t 

p r o s e c u t i o n  of  at l e a s t  f i r s t  o f f e n d e r s  wa s  i n a p p r o p r i a t e  

an d i n e f f e c t i v e .  Fo r f i r s t  o f f e n d e r s  at le a st , c r i m i n a l  c o n ­

v i c t i o n  m a y  be an o v e r l y  h a r s h  s a n c t i o n  in c a s e s  s u c h  as the 

one d e s c r i b e d  abo ve.  A n d  j u d g i n g  b y t he  r a t e  o f s h o p l i f t i n g  

in t h e  m e t r o p o l i t a n  area, s p o r a d i c  p r o s e c u t i o n  a n d  p. iment 

has n o t  o p e r a t e d  as an e f f e c t i v e  d e t e r r e n t .

Fo r t h r e e  r e a s o n s ,  a m e d i a t i o n / a r b i t r a t i o n  c e n t e r  

w o u l d  be a b e t t e r  f o r u m  for h a n d l i n g  t h e s e  ca s e s .  First, 

s u c h  a p r o g r a m  w o u l d  h a v e  s e v e r a l  p r o c e d u r a l  a d v a n t a g e s  o v e r  

the e x i s t i n g  c o u r t  s y s t e m s .  M o s t  i m p o r t a n t l y ,  it w o u l d  

p r o c e s s  c a s e s  q u i c k l y .  A ll  s t u d i e s  o f the d e t e r r e n t  e f f e c t  

of v a r i o u s  k i nd s of  p u n i s h m e n t  s t r e s s  the i m p o r t a n c e  of 

r a p i d l y  i m p o s i n g  p e n a l t i e s .  A  j u d g m e n t  r e n d e r e d  w i t h i n  ten 

d a y s  o f  a s h o p l i f t i n g  o f f e n s e  is l i k e l y  to h a v e  a far g r e a t e r  

e f f e c t  o n  t h e  d e f e n d a n t  a n d  on  p r o s p e c t i v e  s h o p l i f t e r s  t h a n  

a d e c i s i o n  a f t e r  s e v e r a l  m o n t h s .

S e c o n d ,  the  k i n d s  o f  s e t t l e m e n t s  a n d  a w a r d s  o b ­

t a i n a b l e  t h r o u g h  m e d i a t i o n / a r b i t r a t i o n  w o u l d  be p r e f e r r e d  by 

b o t h  th e  m e r c h a n t  a n d  the o f f e n d e r  to c r i m i n a l  s a n c t i o n s .

T hu s, in th e c a s e  d e s c r i b e d  ab ov e ,  the s t u d e n t  m i g h t  a g r e e  to

-44-



w o r k  f o r  the  p r o p r i e t o r  for  a f e w  w e e k e n d s  o r to h e l p  i n­

st a l l  s o m e  m i r r o r s  in the s to r e .  The m e r c h a n t  w o u l d  t h e r e b y  

be b e n e f i t e d  a n d  the d e f e n d a n t  w o u l d  a v o i d  c r i m i n a l  c o n v i c t i o n  

or  e v e n  g o i n g  to jail.

D i s c r e t i o n  fo r the d i v e r s i o n  o f  d e f e n d a n t s  f r o m  

the c o u r t s  to the C i t i z e n  D i s p u t e  C e n t e r  w o u l d  r e m a i n  w i t h  

the p r o s e c u t o r s  an d  ju d g e s .  T h e s e  o f f i c i a l s  m i g h t  d e v e l o p  

g u i d e l i n e s  fo r k e e p i n g  c e r t a i n  o f f e n d e r s  in the c r i m i n a l  

p r o c e s s  w h i l e  d i v e r t i n g  o t h e r s .  Fo r  m a n y  f i r s t - t i m e r s ,  

h o w e v e r ,  d i v e r s i o n  to an a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  c e n t e r  

f o l l o w e d  b y  the i m p o s i t i o n  o f  i n f o r m a l ,  r e s t i t u t i o n a r y  a w a r d s  

o f  the s o r t  d e s c r i b e d  a b o v e  c o u l d  be the i de al  c o m p r o m i s e  oe- 

t w ee n o u t r i g h t  d i s m i s s a l  and c r i m i n a l  s a n c t i o n s .

D e b ts  an d B a d  C h e c k s

A  m a n  bu ys  a t o a s t e r  f r o m  a l ar ge  d e p a r t m e n t  s t or e 
u s i n g  the s t o r e  c r e d i t  card. T h e  t o a s t e r  b r e a k s  w i t h i n  
a w e e k  an d  the m a n  r e f u s e s  to p a y  his bill.

A  car  o w n e r  p a y s  for  a t u n e - u p  o f  his v e h i c l e  w i t h  a 
p e r s o n a l  c he c k .  He d r i v e s  the c a r  h o m e ,  c o n c l u d e s  that 
the t u n e - u p  was p o o r l y  d o n e  a n d  s t o p s  p a y m e n t  on the 
check.

A m a n  is f i r e d  f r o m  his job  a n d  c o n s e q u e n t l y  is u n a b l e  
to p a y  a d e n t i s t ’s bill. A f t e r  tw o m o n t h s ,  the d e n t i s t  
w r i t e s  h i m  d e m a n d i n g  p a y m e n t  in full p l u s  8% int er es t.

O u r  s t a t i s t i c a l  s t u d y  o f  the  s m a l l  c l a i m s  c o u r t  

s e e m s  to i n d i c a t e  t h a t  the c o u r t  is a d e q u a t e l y  h a n d l i n g  

c a s e s  o f  th e s o r t  d e s c r i b e d  ab ov e.  T h e  f o r u m  d o e s  s e e m  to 

be an  e f f e c t i v e  d e b t  c o l l e c t i o n  a g e n c y .  In the pa st  y e a r  it 

p r o c e s s e d  4 1 3  s u i t s  on p r o m i s s o r y  n o t e s ,  1 1 7 3  a c t i o n s  for 

the r e c o v e r y  o f  d e b t s ,  a n d  99 b a d  c h e c k  c a s e s - - a  t o ta l of
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1 6 8 5  c o n t r o v e r s i e s  i n v o l v i n g  s o m e  f o r m  of  d e b t  c o l l e c t i o n .

In 4 5 . 3 %  of  t h o s e  d i s p u t e s  the  c o m p l a i n a n t  o b t a i n e d  r e l i e f - - 

e i t h e r  t h r o u g h  a s e t t l e m e n t  p r i o r  to a h e a r i n g  or t h r o u g h  a 

j u d g m e n t  in h i s  favor.

S u r p r i s i n g l y ,  h o w e v e r ,  the r e s p o n s e s  we  h a v e  

r e c e i v e d  f r o m  th e b u s i n e s s  c o m m u n i t y  i n d i c a t e  d i s s a t i s f a c t i o n  

w i t h  t h e  s m a l l  c l a i m s  co u rt . O n l y  6 . 8 %  o f  the  r e s p o n d e n t s  

t h o u g h t  t h a t  t h e  c o u r t s  w e r e  a d e q u a t e l y  h a n d l i n g  c o n t r o v e r­

sies o v e r  o u t s t a n d i n g  d e b t s  and  o n l y  5.5%  t h o u g h t  th a t ba d 

c h e c k  c a s e s  w e r e  b e i n g  e f f e c t i v e l y  p r o c e s s e d .  A s u b s t a n t i a l  

m a j o r i t y  of  t h o s e  w h o  t h o u g h t  t h e y  m i g h t  b e c o m e  i n v o l v e d  in 

d i s p u t e s  o v e r  d e b t s ,  or  b a d  c h e c k s  i n d i c a t e d  e i t h e r  that 

t h e y  " p r o b a b l y "  w o u l d  s u b m i t  the c o n t r o v e r s y  to a m e d i a t i o n /  

a r b i t r a t i o n  p r o g r a m  or th at  t h e y  w o u l d  be w i l l i n g  to c o n s e n t  

in a d v a n c e  to s u b m i t t i n g  all su c h c a s e s  to the c e n t e r . 33 

In sum, d e s p i t e  the i m p r e s s i o n  one  m i g h t  r e c e i v e  from  the 

r e s u l t s  o f o u r  d a t a  c o l l e c t i o n ,  t h e r e  s e e m s  to be a w i d e l y  

h e l d  b e l i e f  in the  b u s i n e s s  c o m m u n i t y  th a t t h e r e  is n e e d  for 

an i m p r o v e d  m e c h a n i s m  in A n c h o r a g e  for h a n d l i n g  d e b t s  a n d  

b a d  ch e c k s .

In a s s e s s i n g  the a d v a n t a g e s  o f  u s i n g  a m e d i a t i o n /  

a r b i t r a t i o n  c e n t e r  to p r o c e s s  t h e s e  c a s e s  o ne  m u s t  d i s t i n­

g u i s h  two d i f f e r e n t  k i n d s  of  c o n t r o v e r s y .  C a s e s  s i m i l a r  to

S i x t y - s e v e n  p e r c e n t  o f the  r e s p o n d e n t s  w h o  e n c o u n t e r  
c u s t o m e r  d e b t  p r o b l e m s  i n d i c a t e d  t h e y  w o u l d  be w i l l i n g  
to a g r e e  to s u c h  an  a r r a n g e m e n t ,  a n d  63% o f  the r e s p o n­
d e n t s  wh o are l i k e l y  to e n z o u n t e r  ba d  c h e c k  d i s p u t e s  
c o n c u r r e d .



the f i r s t  two o f  t he  e x a m p l e s  d e s c r i b e d  a b o v e - - w h e r e  the 

r ea l d i s p u t e  is o v e r  th e q u a l i t y  o f  a g o o d  or s e r v i c e - - w o u l d  

be h i g h l y  a p p r o p r i a t e  fo r  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n .

In e f f e c t ,  t h e s e  ar e  s i m p l y  c o n s u m e r  c o m p l a i n t  c a s e s ;  th e  

o n l y  d i f f e r e n c e  b e i n g  t h a t  t h e  b u y e r  has  no t  y e t  p a i d  fo r 

t h e  p r o d u c t .  T h e  b e n e f i t s  o f  r e s o l v i n g  t h e s e  d i s p u t e s  

t h r o u g h  m e d i a t i o n / a r b i t r a t i o n  ar e  p r e c i s e l y  t h o s e  d i s c u s s e d  

in the s e c t i o n  on  c o n s u m e r  c o m p l a i n t s .

D i s p u t e s  lik e the t h i r d  e x a m p l e ,  in w h i c h  the  

c o n s u m e r  d o e s  no t  c o n t e s t  the  f ac t  that  he o w e s  the  d eb t, 

are  q u i t e  d i f f e r e n t .  T y p i c a l l y ,  t h e r e  are no c o n t e s t e d  

is s u e s  in t h e s e  c a s e s ;  t h e  o n l y  c o n t r o v e r s y  c o n c e r n s  w h e n  

an d h o w  the  c o n s u m e r  m u s t  p a y  the m o n e y .  The  a d v a n t a g e s  o f  

m e d i a t i o n / a r b i t r a t i o n  in h a n d l i n g  t h e s e  c a s e s  ar e le ss  

o b v i o u s  t h a n  in t h e f i rs t k i n d  o f  d i s p u t e ,  b u t  t h e y  are  

n e v e r t h e l e s s  s i g n i f i c a n t .  As has b e e n  i n d i c a t e d  s e v e r a l  

ti me s, an a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  c e n t e r  w o u l d  p r o ­

ces s  c a s e s  q u i c k l y  an d  c h e a p l y ;  a c o m p l a i n a n t  w o u l d  n o t  h a v e  

to w a i t  t h r e e  m o n t h s  a n d  p a y  f i l i n g  fees  in o r d e r  to r e c o v e r  

h i s  m o n e y .  E v e n  m o r e  i m p o r t a n t l y ,  a m e d i a t i o n / a r b i t r a t i o n  

p r o g r a m  w o u l d  be a b l e  to g e n e r a t e  f l e x i b l e  d e c i s i o n s  w h i c h  

m i g h t  b e t t e r  s a t i s f y  b o t h  p a r t i e s  t h a n  w o u l d  s i m p l e  m o n e y  

j u d g m e n t s .  For e x a m p l e  in t h e  c a s e  i n v o l v i n g  the d e n t i s t  

b i l l,  th e  p a r t i e s  m i g h t  a g r e e  that t h e  p a t i e n t  w o u l d  e x e c u t e  

a p r o m i s s o r y  n o t e  o b l i g a t i n g  h i m  to p a y  o f f  the d e b t  at a 

r a t e  o f  ten  d o l l a r s  a m o n t h  as s o o n  as h e  got a n e w  job. 

C l e a r l y  the p a t i e n t  w o u l d  p r e f e r  s u c h  an a r r a n g e m e n t  to
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p a y i n g  the fu l l a m o u n t  at o n c e ;  a n d  t h e  d e n t i s t  w o u l d  b e

m o r e  l i k e l y  e v e n t u a l l y  to r e c o v e r  th e full a m o u n t  t h a n  if he 

a t t e m p t e d  to c o l l e c t  the  e n t i r e  b a l a n c e  i m m e d i a t e l y .  Thus, 

w h i l e  the n e e d  fo r  a n  j.lternative d i s p u t e  r e s o l u t i o n  p r o g r a m  

to h a n d l e  s i m p l e  d e b t  a n d  b a d  c h e c k  c a s e s  is n o t  p r e s s i n g  

as in o t h e r  c a t e g o r i e s  o f  d i s p u t e s ,  s u c h  a p r o g r a m  w o u l d  

c o n s t i t u t e  a s i g n i f i c a n t  i m p r o v e m e n t  o v e r  the e x i s t i n g  

f o r u m s .
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P A R T  II: D E S I G N  OF  T H E  C I T I Z E N  D I S P U T E  C E N T E R

T h i s  c h a p t e r  d e s c r i b e s  a s t r u c t u r e  for the a l t e r ­

n a t i v e  d i s p u t e  r e s o l u t i o n  p r o g r a m  w h i c h  w e t h i n k  w o u l d  be s t 

c o m p e n s a t e  for  th e  d e f i c i e n c i e s  in the  e x i s t i n g  m e c h a n i s m s  

in A n c h o r a g e  a n d  w o u l d  c o m p o r t  w i t h  th e  l e g a l  a n d  p h i l o s o p h i­

cal p r i n c i p l e s  o u t l i n e d  in the  p r e c e d i n g  c h a p t e r .  The  

d i s c u s s i o n  is o r g a n i z e d  into s e v e n  s e c t i o n s .  E a c h  s e c t i o n  

p r o v i d e s  a f o c u s e d  a n a l y s e s  of  p a r t i c u l a r  a s p e c t s  of the 

d e s i g n  o f  the c e n t e r :  T h e  a g e n c y  w h i c h  will s p o n s o r  an d

o v e r s e e  th e  p r o g r a m ;  th e t ype s of  c o n t r o v e r s i e s  the c e n t e r  

w i l l  h a n d l e ;  th e m e c h a n i s m s  for the  r e f e r r a l  of  d i s p u t e s ;  

th e i n t a k e  p r o c e d u r e s ;  t h e r e s o l u t i o n  t e c h n i q u e s  e m p l o y e d ;  

th e  s t a f f  o f  the p r o g r a m ;  an d the f o l l o w - u p  and r e c o r d­

k e e p i n g  p r o c e d u r e s ,  are all d i s c u s s e d  b e l o w .

In th e  c o u r s e  of  ou r  r e s e a r c n  we  e x a m i n e d  n i n e  

a l t e r n a t i v e  d i s p u t e  p r o c e s s i n g  p r o j e c t s  e s t a b l i s h e d  in o t h e r  

p a r t s  of t he  c o u n t r y :  T h e  B o s t o n  U r b a n  C o u r t  P r o j e c t ,  the

C o l u m b u s  N i g h t  P r o s e c u t o r  P r o g r a m ,  th e M i a m i  C i t i z e n  D i s p u t e  

S e t t l e m e n t  P r o g r a m ,  the M i n n e a p o l i s  C i t i z e n  D i s p u t e  S e t t l e­

m e n t  P r o j e c t ,  t h e  I n s t i t u t e  for M e d i a t i o n  a n d  C o n f l i c t  

R e s o l u t i o n  D i s p u t e  C e n t e r  (New Y o r k  C i t y ) ;  t h e  O r a n g e  C o u n t y ,  

F l o r i d a  C i t i z e n  D i s p u t e  S e t t l e m e n t  P r o g r a m ;  t he  P h i l a d e l p h i a  

4A  P r o g r a m ;  th e R o c h e s t e r ,  N e w  Y o r k  C o m m u n i t y  D i s p u t e  S e r ­

v i c e s  P r o j e c t ;  a n d  the  Sa n  F r a n c i s c o  C o m m u n i t y  B o a r d  P r o g r a m .  

O u r  r e v i e w  of  the  d e s i g n  a n d  r e l a t i v e  s u c c e s s  o f  t h e s e  

c e n t e r s  h a s  a i d e d  us g r e a t l y  in the p l a n n i n g  of  o u r  o w n

*-49-



p r o j e c t ;  h o w e v e r ,  w e r e  w e  to i n c l u d e  a c o m p l e t e  d e s c r i p t i o n  

a n d  c r i t i q u e  o f  e a c h  p r o g r a m  in t h i s  r e p o r t  th e  n a r r a t i v e

w o u l d  be r e p e t i t i o u s  a n d  u n w e i l d y .  A p p e n d i x  F c o n t a i n s  a 

c h a r t  w h i c h  s u m m a r i z e s  th e  i m p o r t a n t  f e a t u r e s  of six o f  the  

n i n e  p r o j e c t s .  W h e r e  a p a r t i c u l a r  c h a r a c t e r i s t i c  o f a n o t h e r  

p r o g r a m  has  so m e b e a r i n g  u p o n  a n a s p e c t  o f  o u r  o w n  d e s i g n  w e  

h a v e  r e f e r r e d  to it in th e  f o l l o w i n g  s e c t i o n .

S p o n s o r i n g  A g e n c y  a n d  L o c a t i o n

We r e c o m m e n d  th a t t h e C i t i z e n  D i s p u t e  C e n t e r  be 

i m p l e m e n t e d  b y  th e A l a s k a  C o u r t  S y s t e m .  As  w e  i n d i c a t e  

lat er , th e C e n t e r  s h o u l d  h a v e  its o w n  f u l l - t i m e  s t a f f  and 

sh o u l d ,  in s o m e  w a y s,  be a u t o n o m o u s .  But  we t h i n k  tha t the 

c o u r t  s y s t e m  s h o u l d  s u p e r v i s e  t h e  e s t a b l i s h m e n t  o f  the 

p r o j e c t ,  e v e n t u a l l y  a s s u m e  r e s p o n s i b i l i t y  for its f u n d i n g ,  

w i t h  the J u d i c i a l  C o u n c i l ,  p e r i o d i c a l l y  e v a l u a t e  its e f f e c ­

t i v e n e s s  and, if n e c e s s a r y ,  c h a n g e  it.

T h e r e  a -' f o u r  m c ^ n  a d v a n t a g e s  to c o u r t  s p o n s o r­

ship. First, the  c o u r t  s y s t e m  is p e r c e i v e d  b y  the  c o m m u n i t y  

as n e u t r a l ,  a l m o s t  by  d e f i n i t i o n .  V i r t u a l l y  all  o t h e r  

e s t a b l i s h e d  o r g a n i z a t i o n s  c a p a b l e  o f  i m p l e m e n t i n g  the p r o ­

je ct are  s e e n  b y  s o m e  g r o u p s  as b i a s e d .  For e x a m p l e ,  two o f  

th e p r o g r a m s  o p e r a t i n g  in o t h e r  c i t i e s - - t h e  C o l u m b u s  N i g h t  

P r o s e c u t o r  P r o g r a m  a n d  th e M i n n e a p o l i s  C i t i z e n s  D i s p u t e  

S e t t l e m e n t  P r o j e c t - - a r e  run  b y  c i t y  a t t o r n e y ' s  o f f i c e s .  The 

d a n g e r  in s u c h  s p o n s o r s h i p  is t h a t  the  p a i t i e s  to m a n y  

d i s p u t e s  are  l i k e l y  to p e r c e i v e  t h e  p r o g r a m  as an  a r m  o f  l a w  

e n f o r c e m e n t - - t o  e x p e c t  it to f u n c t i o n  l i k e  a p r o s e c u t o r .
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V i c t i m s  a r e  l i k e l y  to be  m i s l e d  into  e x p e c t i n g  r e t r i b u t i o n  

f r o m  the  p r o g r a m ,  an d  to b e d i s a p p o i n t e d  a n d  r e s e n t f u l  w h e n  

the p r o j e c t  f a i l s  to p r o v i d e  that  k i n d  of r e l i e f .  C o n v e r s e l y ,  

d e f e n d a n t s  a r e  l i k e l y  to be e i t h e r  i n t i m i d a t e d ,  or sea? x. 

o f f  and, in e i t h e r  c a se , a n g r y  at b e i n g  d r a g g e d  b e f o r e  

s o m e o n e  t h e y  p e r c e i v e  as  a d i s t r i c t  a t t o r n e y .  A l s o ,  s i n c e  

a g r e a t  n u m b e r  of p o t e n t i a l l y  s o l u a b l e  d i s p u t e s  ar e m o r e  in 

the n a t u r e  o f  c i v i l  t h a n  c r i m i n a l  p r o c e e d i n g s ,  i n v o l v e m e n t  

o f  the d i s t r i c t  a t t o r n e y  s e e ms  le s s a p p r o p r i a t e .

A n o t h e r  p o t e n t i a l  s p o n s o r i n g  a g e n c y ,  the a t t o r n e y  

g e n e r a l ’s o f f i c e ,  s u f f e r s  f r o m  a s i m i l a r  a u r a  o f p a r t i a l i t y .

A  n u m b e r  o f  b u s i n e s s m e n  in A n c h o r a g e  h a v e  i n d i c a t e d  that 

t h e y  c o n s i d e r  the a t t o r n e y  g e n e r a l ' s  o f f i c e  a " c o n s u m e r  

p r o t e c t o r "  a nd  w o u l d  be r e l u c t a n t  to c o n s e n t  to t h e  a r b i ­

t r a t i o n  o f a d i s p u t e  in a p r o g r a m  s p o n s o r e d  by  that a ge n c y .

We m a y  a s s u m e  t h a t  m a n y  d i s g r u n t l e d  c o n s u m e r s  s h a r e  this  

( m i s ) c o n c e p t i o n  and  w o u l d  p r o b a b l y  e x p e c t  m o r e  p a r t i s a n s h i p  

o f  a d i s p u t e  c e n t e r  s p o n s o r e d  by the A t t o r n e y  G e n e r a l  t h a n  

th e p r o g r a m  c a n  or s h o u l d  p r o v i d e .

A  s e c o n d  a d v a n t a g e  of  i m p l e m e n t a t i o n  t h r o u g h  the 

c o u r t s  is th a t d u r i n g  the  i n i t i a l  s t a g e s  of th e p r o j e c t  the 

s t a t u r e ,  a u t h o r i t y ,  a n d  " i m a g e "  o f  th e c o u r t s  m a y  add  c r e d i­

b i l i t y  to the  C e n t e r  an d  h e l p  to d i s p e l  p e r c e p t i o n s  of  the 

p r o g r a m  as a n o t h e r  g i m m i c k y  " d o - g o o d "  ef f o r t .

T h e  t h i r d  a d v a n t a g e  o f  c o u r t  s p o n s o r s h i p  is th at  

it w o u l d  f a c i l i t a t e  e f f i c i e n t  c o o r d i n a t i o n  of  the  ^ r a t i o n  

of  the  c e n t e r  w i t h  o t h e r  c o m p o n e n t s  o f  the  c i v i l  a n d  c r i m i n a l
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j u s t i c e  s y s t e m s .  B e c a u s e  t he  sa me  a g e n c y  w o u l d  o v e r s e e  b o t h  

the C i t i z e n  D i s p u t e  C e n t e r  a n d  the  v a r i o u s  c i v i l  a n d  c r i m i n a l  

c o u r t s ,  r e f e r r a l  p r o c e d u r e s  c o u l d  be  d e s i g n e d  a n d  i m p l e m e n t e d  

m o r e  e f f i c i e n t l y .  S i m i l a r l y ,  th e c o u r t  s y s t e m  w o u l d  be a b l e  

to c o o r d i n a t e  e f f e c t i v e  p r o c e d u r e s  for the e n f o r c e m e n t  of  

a w a r d s .

F i n a l l y ,  th e  c o u r t  s y s t e m  > v e n t u a l l y  w o u l d  p r o v i d e  

the c e n t e r  w i t h  a r e l i a b l e  s o u r c e  o f  f u n d i n g .  In t h e  f i r s t  

t h r e e  y e a r s  o f its o p e r a t i o n  th e c e n t e r  s h o u l d  be o p e r a t e d  

p r i m a r i l y  o n  L E A A  fun ds . O n c e  th e p r o g r a m  is w e l l  e s t a b l i s h e d  

and has p r o v e d  its a b i l i t y  e f f e c t i v e l y  to p r o c e s s  a v a r i e t y  

of  d i s p u t e s ,  the f i n a n c i a l  r e s p o n s i b i l i t y  for its o p e r a t i o n  

s h o u l d  g r a d u a l l y  be t r a n s f e r r e d  to a s t a t e  a g e n c y .  B e c a u s e  

the p r o p e r  o p e r a t i o n  of the c e n t e r  w i l l  r e d u c e  c a s e l o a d s  and 

t h e r e b y  the c o s t s  of the  c i v i l  a n d  c r i m i n a l  c o u r t s ,  w e t h i n k  

the c o u r t  s y s t e m  if the m o s t  a p p r o p r i a t e  a g e n c y  to a s s u m e  

th a t f u n c t i o n .

D e s p i t e  t n e s e  a d v a n t a g e s  o f  c o u r t  s y s t e m  s p o n s o r­

ship, six  o f  the n i n e  d i s p u t e  p r o c e s s i n g  c e n t e r s  we s t u d i e d  

ha d  b e e n  e s t a b l i s h e d  (by c h o i c e  01 by  c h a n c e )  u n d e r  the 

a u s p i c e s  of  w h o l l y  p r i v a t e  o r g a n i z a t i o n s .  For  .he r e a s o n s  

d i s c u s s e d  a b o v e ,  w e  t h i n k  th a t c o u r t  s y s t e m  s p o n s o r s h i p  is 

p r e f e r a b l e .  H o w e v e r ,  t h e r e  a r e  two s i g n i f i c a n t  b e n e f i t s  of 

s p o n s o r s h i p  b y a p r i v a t e  a g e n c y  w h i c h  s h o u l d  be c o n s i d e r e d ,  

p a r t i c u l a r l y  in t he  e a r l y  s t a g e s  of  the o p e r a t i o n  o f  the 

p r o g r a m .  Fi rs t,  a p r o j e c t  run by  a p r i v a t e  o r g a n i z a t i o n  is 

l e s s  l i k e l y  to s t i g m a t i z e  r e s p o n d e n t s  a n d  t h e r e b y  to p r o v o k e



t h e i r  r e s e n t m e n t  a n d  a n t a g o n i s m .  W h e n  a d e f e n d a n t  is b r o u g h t  

b e f o r e  a b o a r d  o f  a r b i t r a t o r s  a c t i n g  u n d e r  t h e  a u s p i c e s  o f  

the c o u r t  s y s t e m ,  he is l i a b l e  to t h i n k  (or to f e a r  th a t 

o t h e r s  w i l l  t h i n k )  t h a t  he is b e i n g  b r a n d e d  as a c r i m i n a l .

His  r e s e n t m e n t  at b e i n g  p l a c e d  in that p o s i t i o n  m a y  i m p e d e  

the  m e d i a t i o n  p r o c e s s  an d e x a c e r b a t e  the p r o b l e m  w h i c h  

o r i g i n a l l y  b r o u g h t  th e  d i s p u t a n t s  to t h e c en te r.  T h i s  

f a c t o r  is he c o n v e r s e  o f the a d v a n t a g e s  of  th e s t a t u r e  an d 

a u t h o r i t y  o f  the c o u r t  s y st em ; t h e b e n e f i t s  o f  r e s p e c t a­

b i l i t y  a r e  at l e a s t  p a r t i a l l y  o f f s e t  b y  the  d a n g e r s  o f  b e i n g  

p e r c e i v e d  as an a d j u d i c a t o r y  bcdy.

We s u g g e s t  two s t r a t e g i e s  for m i n i m i z i n g  t h e s e  

d a n g e r s .  Fir st , the p u b l i c i t y  c o n c e r n i n g  the p r o g r a m  an d  

th e m a t e r i a l  d i s t r i b u t e d  to p o t e n t i a l  d i s p u t a n t s  s h o u l d  

s t r e s s  th e fact t h a t  the C e n t e r  d o e s  n o t a d j u d i c a t e  g u i l t  

or i n n o c e n c e . T h e  legal m e c h a n i s m  u n d e r l y i n g  the  d i v e i s i o n  

o f  m i n o r  c r i m i n a l  o f f e n s e s  s h o u l d  be e m p h a s i z e d :  T h e  c r i m i n a l

c o m p l a i n t  is c o n v e r t e d ,  w i t h  th e c o n s e n t  of the c o m p l a i n a n t ,  

to a c i v i l  t o r t  a c t i o n ;  a n d  that c i v i l a c t i o n  is t h e n  s u b­

m i t t e d ,  w i t h  th e c o n s e n t  o f  b o t h  p a r t i e s ,  to b i n d i n g  a r b i t r a­

tion. T h u s  the C i t i z e n  D i s p u t e  C e n t e r  h e a r i n g  is q u a l i t a­

t i v e l y  d i f f e r e n t  f r o m  a c r i m i n a l  p r o s e c u t i o n .  A b o v e  all, 

d i s p u t a n t s  s h o u l d  be e n c o u r a g e d  to v i e w  the c e n t e r  as a 

f o r u m  for r e s o l v i n g  t h e i r  d i f f e r e n c e s ,  not  as a m e a n s  of  

a c h i e v i n g  the v i n d i c a t i o n  of  t h e i r  c l a i m s  a n d  the v a n q u i s h -  

m e n t  o f  t h e i r  a d v e r s a r i e s .

- r5-



S e c o n d ,  t h e  c e n t e r  s h o u l d  b e l o c a t e d  in a s t o r e­

fr o n t  or set o f  o f f i c e s  p h y s i c a l l y  i n d e p e n d e n t  o f  the 

c o u r t h o u s e .  T h e  a t m o s p h e r e  o f  the  c e n t e r  s h o u l d  b e  r e l a x e d  

an d  in fo r m a l .  T h e  m a n n e r  in w h i c h  the p a r t i e s  are g r e e t e d  

and  i n t e r v i e w e d ,  a n d  t h e  d e c o r  o f  th e h e a r i n g  r o o m s  s h o u l d  

all c o r r e s p o n d  to t h e  to ne  o f  t h e d i s p u t e  p r o c e s s i n g  o f f e r e d  

an d s h o u l d  m a n i f e s t  t h e d i f f e r e n c e  b e t w e e n  th i s a l t e r n a t i v e  

a n d  th e c r i m i n a l  a n d  c i v i l  j u s t i c e  s y s t e m s .

If t h e s e  tw o s t r a t e g i e s  are a d o p t e d  we  b e l i e v e  

t h e r e  w i l l  be l i t t l e  d a n g e r  of s t i g m a t i z i n g  an d  a n t a g o n i z i n g  

r e s p o n d e n t s  a n d  t h e r e b y  t h r e a t e n i n g  the e f f e c t i v e n e s s  o f  the 

m e d i a t i o n  p r o c e s s .  In a d d i t i o n ,  all p a r t i e s  w i l l  be m a d e  

m o r e  a w a r e  of  b o t h  the  b e n e f i t s  and  th e l i m i t a t i o n s  o f  the 

p r o g r a m  and  w il l be le ss  l i k e l y  to b e d i s a p p o i n t e d  b y the 

d i s p o s i t i o n  o f  t h e i r  c o n t r o v e r s y .

T h e  s e c o n d  a d v a n t a g e  o f  a p r i v a t e l y  s p o n s o r e d  

p r o g r a m  is chat, in p r a c t i c e ,  it is s o m e w h a t  m o r e  l i k e l y  to 

d e v e l o p  a b r o a d  b a s e  o f  s u p p o r t  a m o n g  c o m m u n i t y  m e m b e r s  an d  

to u s e  th e s e r v i c e s  o f  c o m m u n i t y  m e m b e r s  in all p h a s e s  of 

the p r o j e c t ' s  o p e r a t i o n .

We r e c o m m e n d  t h a t  the C i t i z e n  D i s p u t e  C e n t e r  

e n c o u r a g e  c i t i z e n  s u p p o r t  a n d  u t i l i z a t i o n  o f  the c e n t e r  in 

two wa ys. First, we  r e c o m m e n d  that  the p r o j e c t  be s u p e r­

v i s e d  by  an n i n e - m e m b e r  B o a r d  o f  D i r e c t o r s .  T h r e e  o f  the 

d i r e c t o r s  w o u l d  be  a p p o i n t e d  by the J u d i c i a l  C o u n c i l ,  t h r e e  

w o u l a  be s e l e c t e d  b y  the A d m i n i s t r a t i v e  D i r e c t o r  o f  C o u r t s ,  

an d t h r e e  w o u l d  be r e p r e s e n t a t i v e s  o f  v a r i o u s  c o m m u n i t y
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o r g a n i z a t i o n s .  T h e  c o m p o s i t i o n  o f  th e  c o m m u n i t y  g r o u p s  

r e p r e s e n t e d  w o u l d  be  f l e x i b l e ;  if m o r e  t h a n  t h r e e  e x p r e s s e d  

i n t e r e s t  in t h e  p r o j e c t ,  m e m b e r s h i p  on the b o a r d  m i g h t  

ro'.ate p e r i o d i c a l l y .  We s u g g e s t ,  as an i n i t i a l  s e l e c t i o n :  

the  A n c h o r a g e  C h a m b e r  of  C o m m e r c e ,  A W A I C  ( A n c h o r a g e  W o m e n  

A i d  in C r i s i s ) ,  a n d  e i t h e r  a t e n a n t ' s  o r g  .n iza ti on or  on e 

r e p r e s e n t i n g  a m i n o r i t y  e t h n i c  gr oup .

We s u g g e s t  th a t t h e  d i r e c t o r s  a s s u m e  p r i m a r y  

r e s p o n s i b i l i t y  for h i r i n g  t h e  p e r m a n e n t  st aff , for p e r i o d­

i c a l l y  r e v i e w i n g  the o p e r a t i o n  o f  the p r o g r a m  and, if n e c e s ­

sary, for r e s t r u c t u r i n g  the  p r o j e c t .  T h e  J u d i c i a l  C o u n c i l  

has  b e e n  in c o n t a c t  w i t h  P r o f e s s o r  F r a n k  S a n d e r  o f H a r v a r d  

L a w  S c h o o l  an d w i t h  Mr. F r e d  D e l a p p a ,  S t a f f  D i r e c t o r  of the 

A B A  S p e c i a l  C o m m i t t e e  on t h e  R e s o l u t i o n  o f  M i n o r  D i s p u t e s ,  

who  h a v e  e x p r e s s e d  i n t e r e s t  in a s s i s t i n g  the p r o g r a m .  Bo th  

m e n  ar e  v e r y  e x p e r i e n c e d  in the f i e l d  o f ■alternative d i s p u t e  

r e s o l u t i o n .  If c a n d i d a t e s  o f  c o m p a r a b l e  a b i l i t y  are  s e l e c t e d  

by  t h e  c o u r t  s y s t e m  a n d  r e c r u i t e d  f r o m  t h e  c o m m u n i t y ,  the 

b o a r d  wi l l be q u i t e  c a p a b l e  o f  o v e r s e e i n g  the p r o g r a m .

T h e  s e c o n d  s t r a t e g y  fo r  i n v o l v i n g  a d i v e r s e  g r o u p  

o f  c o m m u n i t y  m e m b e r s  in the  o p e r a t i o n  of the p r o j e c t  is to 

u s e  l a y p e r s o n s  as h e a r i n g  o f f i c e r s .  For  r e a s o n s  d i s c u s s e d  

l a t e r  in th i s r e p o r t ,  we b e l i e v e  th a t o n e - t h i r d  or  a p p r o x i­

m a t e l y  17 o f  the m e d i a t o r s / a r b i t r a t o r s  s h o u l d  be a t t o r n e y s .  

But th e r e m a i n i n g  t w o - t h i r d s ,  a p p r o x i m a t e l y  33, of  the 

o f f i c e r s  c a n  and  s h o u l d  be l a y  v o l u n t e e r s  r e c r u i t e d  f r o m  a 

w i d e  s p e c t r u m  of c o m m u n i t y  g r o u p s .  T h e  c o m m u n i t y  c o n t a c t
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g a i n e d  t h e r e b y  w i l l  be  c o n s i d e r a b l e .  By w o r d  of  m o u t h ,  a 

l a r g e  n u m b e r  of  c i t i z e n s  w i l l  l e a r n  o f  t h e  e x i s t e n c e  a n d  

n a t u r e  o f  t h e  p r o g r a m ,  w i l l  be m o r e  l i k e l y  to us e  the  c e n t e r  

to r e s o l v e  t h e i r  d i s p u t e s ,  a n d  m a y  be w i l l i n g  to v o l u n t e e r  

as h e a r i n g  o f f i c e r s  in the  fu t u r e .  S i x t y - s e v e n  p e r c e n t  o f  

t h o s e  b u s i n e s s e s  t h a t  r e s p o n d e d  to o u r  q u e s t i o n n a i r e  i n­

d i c a t e d  t h a t  the r e s p o n d i n g  o f f i c e r  or  m e m b e r  o f  the r e s p o n­

d e n t ' s  b u s i n e s s  w o u l d  be w i l l i n g  to v o l u n t e e r  to be  t r a i n e d  

as a l a y  h e a r i n g  o f f i c e r .

J u r i s d i c t ion

In o r d e r  no t  to o v e r l o a d  t h e  p r o g r a m  in its f irs t 

m o n t h s  o f  o p e r a t i o n ,  w e  r e c o m m e n d  th at  the c e n t e r  b e g i n  

b y  a c c e p t i n g  o n l y  a f e w  c a t e g o r i e s  o f d i s p u t e s  an d  th en  

g r a d u a l l y  e x p a n d  its j u r i s d i c t i o n  as it b e c o m e s  m o r e  e s t a b­

l i s h e d  a nd  e x p e r i e n c e d .  As we  i n d i c a t e d  in Pa rt  I, the 

t y p e s  of  m i n o r  c o n t r o v e r s i e s  m o s t  in n e e d  of  m e d i a t i o n / a r b i­

t r a t i o n  a r e  d i s p u t e s  a r i s i n g  o u t  o f  o n g o i n g  r e l a t i o n s h i p s ,  

c o n s u m e r  p r o t e c t i o n  c as e s ,  an d  l a n d l o r d - t e n a n t  d i s p u t e s .

T h u s  w e  p r o p o s e  the p r o g r a m  i n i t i a l l y  a c c e p t  o n l y  c o n t r o­

v e r s i e s  f a l l i n g  into on e  o f  t h e s e  c a t e g o r i e s .  O n c e  the 

p r o j e c t  s t a f f  f e e l s  c o m f o r t a b l e  w i t h  th i s c a s e l o a d  t h e y  

s h o u l d  b e g i n  to a c c e p t :  c o n t r o v e r s i e s  b e t w e e n  p r i v a t e

p a r t i e s  and g o v e r n m e n t a l  a g e n c i e s ;  b ad  c h e c k s  and d e b t s  w h e n  

t h e  u n d e r l y i n g  d i s p u t e  c o n c e r n s  the q u a l i t y  o f  a g o o d  or 

s e r v i c e ;  s h o p l i f t i n g  o f f e n s e s ;  a n d  o r d i n a r y  b a d  c h e c k  and 

d e b t  ca se s .  Th e t i m i n g  of the  i n c o r p o r a t i o n  o f  e a c h  ca te-
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g o r y  m u s t  b e  le f t  to t h e  B o a r d  o f  D i r e c t o r s  a n d  t h e  sta ff .

But w e  s u g g e s t  as a g e n e r a l  g u i d e l i n e  t h a t  the  c e n t e r  b e g i n  

a c c e p t i n g  all ty pes of  d i s p u t e s  w i t h i n  two ye ar s.

Al s o,  in o r d e r  n o t  to o v e r b u r d e n  i t s e l f  at the 

o u t s e t ,  w e  r e c o m m e n d  t h a t  the  c e n t e r  i n i t i a l l y  a c c e p t  o n l y  

m i s d e m e a n o r s  a n d  c i v i l  m a t t e r s  in w h i c h  th e a m o u n t  in c o n t r o ­

v e r s y  is l e s s  t h a n  $1000. T h e r e  is n o  r e a s o n  in p r i n c i p l e  

w h y  t he  p r o g r a m  e v e n t u a l l y  c o u l d  n o t  h a n d l e  d i s p u t e s  of  

g r e a t e r  s e r i o u s n e s s  and  m a g n i t u d e .  H o w e v e r ,  u n t i l  it a c q u i r e s  

c o n s i d e r a b l e  e x p e r i e n c e  a n d  c r e d i b i l i t y ,  w e  p r o p o s e  the 

c e n t e r  l i m i t  i t s e l f  to m i n o r  c o n t r o v e r s i e s .

I n t a k e  P r o c e d u r e s

We r e c o m m e n d  t h a t  a m e m b e r  o f  t h e  p r o j e c t  s t a f f  

s c r e e n  all d i s p u t e s  to d e t e r m i n e  t h e i r  a p p r o p r i a t e n e s s  fo r 

m e d i a t i o n / a r b i t r a t i o n .  In m o s t  c a s e s  s c r e e n i n g  w i l l  e n t a i l  

i n t e r v i e w i n g  at l e as t o n e  o f  the p a r t i e s  to d e t e r m i n e  the 

n a t u r e  of t h e  c o n t r o v e r s y  a n d  the r e l a t i o n s h i p  b e t w e e n  the 

d i s p u t a n t s .  In t h o s e  f e w  c a s e s  w h i c h  h a v e  b e e n  p a r t i a l l y  

p r o c e s s e d  by  a n o t h e r  a g e n c y ,  the  i n t a k e  o f f i c e r  m i g h t  be 

a b l e  to g a i n  t h e  n e c e s s a r y  i n f o r m a t i o n  by r e a d i n g  the c a s e  

file.

T h e  d e t e r m i n a t i o n  o f  th e a p p r o p r i a t e n e s s  o f  a 

d i s p u t e  w i l l  c o n s i s t  of the a p p l i c a t i o n  o f  a set o f  s t r i c t  

s t a n d a r d s .  In tne e a r l y  s t a g e s  o f  th e o p e r a t i o n  o f  the 

p r o g r a m  t h e  i n t a k e  o f f i c e r  w i l l  ask: (1) A r e  the d i s p u t a n t s  

i n v o l v e d  in a- o n g o i n g  r e l a t i o n s h i p ?  (In o t h e r  w o r d s ,  d i d
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t h e y  k n o w  e a c h  o t h e r  p r i o r  to the d e v e l o p m e n t  o f  the d i s p u t e ,  

or are t h e y  l i k e l y  to c o n t i n u e  to i n t e r a c t  in t h e  f u t u r e ? )

(2) Is or w a s  on e  of the p a r t i e s  r e n t i n g  r e s i d e n t i a l  p r o p e r t y  

to the o t h e r ?  (3) Is it the  c o m p l a i n a n t’s c l a i m  that  he 

b o u g h t  a d e f e c t i v e  p r o d u c t  or s e r v i c e  f r o m  the r e s p o n d e n t ?

If the a n s w e r  to an y of  the  q u e s t i o n s  is yes,  t h e  o f f i c e r  

w i l l  a c c e p t  th e case. If not,  he w i l l  r e f u s e  to p r o c e s s  it.

As the j u r i s d i c t i o n  of  the  p r o g r a m  is g r a d u a l l y  e x p a n d e d ,  

the  a c c e p t a n c e  s t a n d a r d s  w i l l  b r o a d e n ;  b u t s i m i l a r  g u i d e l i n e s  

w i l l  s t i ll  be u s e d  to r e g u l a t e  th e a d m i s s i o n  of  cases.

O f  c o u r s e ,  the s c r e e n i n g  p r o c e s s  c a n n o t  be c o m p l e t e l y  

m e c h a n i c a l ;  the i nt a k e  o f f i c e r  m u s t  h a v e  some  d i s c r e t i o n .

For e x a m p l e ,  an " o n g o i n g  r e l a t i o n s h i p "  c a n n o t  be r i g i d l y  

d e f i n e d .  In b o r d e r l i n e  c a s e s  the o f f i c e r  w i l l  have  to u s e  

h i s or he r o w n  j u d g m e n t  in d e c i d i n g  w h e t h e r  the p a r t i e s  

r e a l l y  do k n o w  e a c h  o t h e r  or w h e t h e r  t h e i r  r e l a t i o n s h i p  is 

so t e n u o u s  as to be i n s i g n i f i c a n t .  In o t h e r  i n s t a n c e s ,  the 

d i s p u t e  m a y  c l e a r l y  fall w i t h i n  an a c c e p t a b l e  c a t e g o r y  but, 

for s o m e  r e a s o n ,  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  w o u l d  be 

i n a p p r o p r i a t e .  For e x a m p l e ,  a n  i n t e r v i e w  m a y  r e v e a l  that 

t h e  r e s p o n d e n t  in a w i f e - b e a t i n g  i n c i d e n t  is so u n s t a b l e  or  

d a n g e r o u s  th at  m e d i a t i o n / a r b i t r a t i o n  o f  th e d i s p u t e  w i t h o u t  

t h e  p o s s i b i l i t y  o f  c o n f i n e m e n t  of  the d e f e n d a n t  w o u l d  e n d a n ­

ger th e  v i c t i m .  Th e o f f i c e r  w o u l d  t h e r e f o r e  r e f e r  the c a s e  

(back) to th e  c r i m i n a l  j u s t i c e  s ys te m.  H ere , as e l s e w h e r e ,  

t h e s e l e c t i o n  an d  h i r i n g  of  i n t e l l i g e n t  a n d  d i s c e r n i n g  s t a f f  

p e o p l e  wi ll  be a ke y to s u c c e s s ;  a n d  t h e  p r o j e c t  m a y  r i s e  or



N o n e  o f  the  n i n e  c e n t e r s  o p e r a t i n g  in o t h e r  c i t i e s  

t a k e s  th is  f i r m  s t a n c e  w i t h  r e g a r d  to s c r e e n i n g .  T h r e e  o f  

the p r o j e c t s - - B o s t o n ,  C o l u m b u s ,  an d  S an  F r a n c i s c o - - m a k e  n o  

i n d e p e n d e n t  j u d g m e n t s  at all as to w h a t  c a s e s  t h e y  p r o c e s s ;  

j u r i s d i c t i o n a l  d e c i s i o n  a r e  l e f t  to the  r e f e r r a l  s o u r c e s .

The r e m a i n d e r  of  t h e  p r o g r a m s  do u s e  i n t a k e  o f f i c e r s  to 

s c r e e n  d i s p u t e s ,  b u t  the  s t a n d a r d s  u s e d  in s e l e c t i n g  c a s e s  

are c o n s i d e r a b l y  less s p e c i f i c . ^ 4

We h a v e  d e c i d e d  to u s e  s c r e e n i n g  c r i t e r i a  w h i c h  

n a r r o w l y  fo cus on  th e r e l a t i o n s h i p  o f  t he  d i s p u t a n t s  a n d  the 

t y p e  o f d i s p u t e  fo r two r e a s o n s .  Fi r s t ,  we  are c o n c e r n e d  

t ha t the c e n t e r  b e c o m e  a s u c c e s s f u l ,  c r e d i b l e  a g e n c y ,  e v e n  

if the n u m b e r  a n d  n a t u r e  o f  d i s p u t e s  it p r o c e s s e s  in the 

i ni ti al  s t a g e s  a r e  l i m i t e d .  We w o u l d  w a n t  to e x c l u d e  c a s e s  

that  a r e  b e s t  r e s o l v e d  t h r o u g h  t r a d i t i o n a l  c o u r t  p r o c e d u r e s  

or t h r o u g h  o t h e r  a g e n c i e s  that c a n  b e t t e r  d e l i v e r  s p e c i a l i z e d  

aid. We do no t w i s h  to o f f e r  a r e d u n d a n t  s e r v i c e .  S e c o n d ,  

we b e l i e v e  that, in m a n y  c a s e s ,  if the p a r t i e s  a r e  f u l l y  

i n f o r m e d  of  the s e r v i c e s  o f f e r e d  b y  the c e n t e r  t h e y  w i l l  

t h e m s e l v e s  be b e t t e r  to d e c i d e  w h e t h e r  c i r c u m s t a n c e s  m a k e  

t h e i r  d i s p u t e  i n a p p r o p r i a t e  fo r m e d i a t i o n / a r b i t r a t i o n .  T h u s  

w e  t h i n k  a " s e l f - s e l e c t i o n "  p r o c e d u r e  in c o n j u n c t i o n  w i t h  

s t r i c t  g u i d e l i n e s  w i l l  c o n t r i b u t e  to a m o r e  s t a b l e  c o m m e n c e­

m e n t  p h a s e  a n d  i n c r e a s e d  l i k e l i h o o d  of c o n t i n u e d  s u c c e s s f u l

^  See  A p p e n d i x  F.

fall on the quality of its screening officers.
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We r e c o m m e n d ,  at l ea st  d u r i n g  th e  f i r s t  y e a r  of 

o p e r a t i o n  th at  u s e  o f  the c e n t e r  be v o l u n t a r y  for b o t h  

p a r t i e s ,  and  that the  r e s u l t i n g  s e t t l e m e n t  o r a w a r d  be 

b i n d i n g  o n both. Th e c o n s e n t  o f  the  d e f e n d a n t  in a c r i m i n a l  

c a s e  is c l e a r l y  n e c e s s a r y .  In s u b m i t t i n g  to m e d i a t i o n / a r b i­

tra t i o n ,  the  d e f e n d a n t  w o u l d  be g i v i n g  u p  i m p o r t a n t  c o n s t i t u­

tion a l  r i g h t s .” The  S i x t h  A m e n d m e n t  r e q u i r e s  t h a t  th e  

r e l i n q u i s h m e n t  o f  t h o s e  r i g h t s  be i n t e l l i g e n t  a n d  v o l u n t a r y .

operation.

T h e  a c c u s e d  in a c r i m i n a l  p r o c e e d i n g  is g u a r a n t e e d  
i m p o r t a n t  p r o c e d u r a l  ri gh t s  u n d e r  b o t h  the f e d e r a l  and  
A l a s k a  c o n s t i t u t i o n .  A r t i c l e  I, s e c t i o n  11 o f  the 
s t a t e  c o n s t i t u t i o n  p r o v i d e s  t ha t in all c r i m i n a l  p r o ­
s e c u t i o n s ,  the a c c u s e d  sh all h a v e  the  r i g h t  to a s p e e d y  
a n d  p u b l i c  trial by an i m p a r t i a l  jury. Th e  a c c u s e d  is 
e n t i t l e d  to k n o w  of the  n a t u r e  and  c a u s e  o f  the a c c u s a­
tion, to be r e l e a s e d  on bail, to c o n f r o n t  w i t n e s s e s  
a g a i n s t  him, to h a v e  c o m p u l s o r y  p r o c e s s  for o b t a i n i n g  
w i t n e s s e s  in his f av or  a n d  to h a v e  a s s i s t a n c e  of c o u n s e l .

A  d e f e n d a n t  m a y  w a i v e  c o n s i t u t i o n a l  r ig hts , su c h as the 
r i g h t  to c o u n s e l ,  p r o v i d e d  he d o es  so " k n o w i n g l y  a nd  
i n t e l l i g e n t l y " .  J o h n s o n  v. Z e rb st , 304 U.S. 458 (1938). 
By " k n o w i n g  and  i n t e l l i g e n t "  t h e  c o u r t  m u s t  t a k e  into 
a c c o u n t  the d e f e n d a n t ' s  age, m e n t a l  c o n d i t i o n  a n d  the 
e n t i r e  s e t t i n g  to d e t e r m i n e  th at  t h e  d e f e n d a n t ' s  c h o i c e  
w a s  a r e a s o n e d  a n d  d e l i b e r a t e  o n e  b a s e d  on a d e q u a t e  
k n o w l e d g e .  J. Is r a el  a n d  W. S co t t ,  C r i m i n a l  P r o c e d u r e ,  
C o n s t i t u t i o n a l  L i m i t a t i o n s ,  356  (1975). T h e  A l a s k a  
S u p r e m e  C o u r t  s t a t e d  in G r e g o r y  v. S t a t e ,  550 P . 2d  374, 
379 (1976):

F u r t h e r m o r e ,  a f t e r  th is  i n f o r m a t i o n  ( d e t a i l­
ing the r i g h t  to and a d v a n t a g e s  o f  legal 
r e p r e s e n t a t i o n )  an u n e q u i v o c a l  s t a t e m e n t  by 
the p e r s o n  that he d o e s  n o t  w a n t  c o u n s e l ,  
s h o u l d  not put  an en d  to th e m a t t e r .  Th e  
c o u r t  c a n  m a k e  c e r t a i n  th at  a d e f e n d a n t ' s  
w a i v e r  o f  c o u n s e l  is i n t e l l i g e n t l y  m a d e  

o n l y  f r o m  a p e n e t r a t i n g  a n d  c o m p r e h e n s i v e  
e x a m i n a t i o n  of all the c i r c u m s t a n c e s .  . .

A l a s k a ' s  R u l e s  o f  C r i m i n a l  P r o c e d u r e  a l s o  r e q u i r e  the 
d e f e n d a n t  " d e m o n s t r a t e s  that he u n d e r s t a n d s  the b e n e -
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In a d d i t i o n ,  in o r d e r  b o t h  to m a i n t a i n  t h e  p u b l i c ' s  c o n f i ­

d e n c e  in th e c e n t e r  a n d  to e n s u r e  t r u e  n e g o t i a t i o n  a n d  

m e d i a t i o n  b e t w e e n  the p a r t i e s ,  th e  c o n s e n t  of  th e v i c t i m  is 

i n d i s p e n s a b l e .

We r e c o m m e n d  that for c i v i l  d i s p u t e s  also, m e d i a ­

t i o n / a r b i t r a t i o n  b e c o n t i n g e n t  u p o n  the c o n s e n t  o f  b o t h  

p a r t i e s .  Fi r s t ,  as w e  i n d i c a t e d  ab ov e, s e l f - s e l e c t i o n  by 

the  d i s p u t a n t s  s e e m s  a r e l i a b l e  w a y  to ge t o n l y  t h o s e  c a s e s  

a p p r o p r i a t e  for a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  into the 

c e n t e r .  T h u s  if e i t h e r  p a r t y  o b j e c t s  to m e d i a t i o n / a r b i t r a­

ti o n  he s h o u l d  be a b l e  to p r e v e n t  d i v e r s i o n .  Se c o n d ,  w e  

w a n t  the s e t t l e m e n t s  or a w a r d s  w h i c h  issue f r o m  t h e  c e n t e r  

to h a v e  th e  l eg a l s t a t u s  of  b i n d i n g  a r b i t r a t i o n  a w a r d s .  In 

o t h e r  wo r d s ,  th e  o n l y  g r o u n d s  for a p p e a l i n g  a d e c i s i o n  w o u l d  

be fr aud , e v i d e n t  p a r t i a l i t y  by  an a r b i t r a t o r ,  or m i s c o n d u c t  

b y  an  a r b i t r a t o r  w h i c h  p r e j u d i c e d  s u b s t a n t i a l l y  th e r i g h t s  

o f  a pa rty . O t h e r w i s e  a c o u r t  o f  r e c o r d  w o u l d  be b o u n d  to 

c o n f i r m  t h e  a w a r d . 37 T hu s,  d i v e r s i o n  to a n o n - j u d i c i a l  f o r u m

T O
w o u l d  e n t a i l  a w a i v e r  of the d i s p u t a n t s '  r i g h t s  to a trial

fits o f  c o u n s e l  a n d  k n o w i n g l y  w a i v e s  the sa m e" . A l a s k a  
R u l e s  o f  C r i m i n a l  P r o c e d u r e  3 9 ( b ) ( 3 ) .

See AS 0 9 . 4 3 . 1 1 0  w h i c h  p r o v i d e s  in p a r t  tha t " t h e  c o u r t  
s h al l c o n f i r m  an a w a r d  u n l e s s .  . . g r o u n d s  a r e  u r g e d  
for v a c a t i n g ,  m o d i f y i n g ,  o r c o r r e c t i n g  t h e  aw a r d " .

A l a s k a  R u l e s  o f  C o u r t  C i v i l  R u l e  38(d) p r o v i d e s :

T h e  f a i l u r e  of a p a r t y  to s e r v e  a d e m a n d  
as r e q u i r e d  b y  this r u l e  a n d  to f i l e  it as
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T h e  c o n s t i t u t i o n a l  b a s i s  of the r e q u i r e m e n t  o f  the 

d i s p u t a n t s '  c o n s e n t  has two o t h e r  i m p l i c a t i o n s .  Fi rst , in 

o r d e r  th at  a n y  w a i v e r  of  r i g h t s  b e " k n o w i n g  a n d  i n t e l l i g e n t " ,  

b o t h  p a r t i e s  m u s t  be f u l l y  i n f o r m e d  o f  the n a t u r e  o f  the 

s e r v i c e s  o f f e r e d  by th e c e n t e r  b e f o r e  t h e y  e l e c t  to d i v e r t  

t h e i r  case. In p r a c t i c e ,  then, t h e  f i r s t  s t e p  a f t e r  the

by jury guaranteed by both the federal and state constitutions.

r e q u i r e d  b y  R u l e  5(d) c o n s t i t u t e s  a w a i v e r  
b y  h i m  of  t r i a l  b y  jury. A  d e m a n d  fo r t r ia l  
b y  j u r y  m a d e  as h e r e i n  p r o v i d e d  m a y  n o t  be 
w i t h d r a w n  w i t h o u t  t h e  c o n s e n t  o f  the  p a r t i e s .

T h e  r i g h t  to a j u r y  t r i a l in c e r t a i n  c i v i l  t r i a l s  is 
g u a r a n t e e d  b y  the  s e v e n t h  a m e n d m e n t  to the U n i t e d  
S t a t e s  C o n s t i t u t i o n  an d a r t i c l e  1, s e c t i o n  16, of the 
A l a s k a  C o n s t i t u t i o n .
T h e  s e v e n t h  a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  
p r o v i d e s :

T r i a l  b y  j u r y  in c i v i l  ca ses . In s u i t s  
a t c o m m o n  law, w h e r e  th e v a l u e  in c o n t r o­
v e r s y  s h a l l  e x c e e d  t w e n t y  d o l l a r s ,  the 
r i g h t  o f t r ia l b y  j u r y  s h a l l  be p r e s e r v e d ,  
a n d  no fact t r i e d  b y  a j u r y  s ha ll  be o t h e r ­
w i s e  r e - e x a m i n e d  in a n y  c o u r t  of  t h e  U n i t e d  
S t a t e s ,  th an  a c c o r d i n g  to the r u l e s  o f  the 
c o m m o n  law.

A r t i c l e  1, s e c t i o n  16, o f  the  A l a s k a  C o n s t i t u t i o n  p r o ­
v i d e s  :

C i v i l  Su it s;  T r i a l  b y  Jury. In c i v i l  
c a s e s  w h e r e  the  a m o u n t  in c o n t r o v e r s y  
e x c e e d s  two h u n d r e d  f i f t y  d o l l a r s ,  the 
r i g h t  o f  t r i a l  b y  a j u r y  o f  t w e l v e  is 
p r e s e r v e d  to t h e  s a m e  e x t e n t  as it e x ­
is t e d  at c o m m o n  law. T h e  l e g i s l a t u r e  
m a y  m a k e  p r o v i s i o n  for a v e r d i c t  b y  n o t  
l e s s  t h a n  t h r e e - f o u r t h s  o f  the j u r y  and, 
in c o u r t s  n o t  o f  r e c o r d ,  m a y  p r o v i d e  
for a j u r y  of  n ot  l es s t h a n  six  o r  m o r e  
t h a n  t we lve .



r e f e r r a l  a n d  s c r e e n i n g  o f  a c a s e  m u s t  b e  to e x p l a i n  to e a c h  

d i s p u t a n t  t h e  n a t u r e  a n d  l i m i t a t i o n s  of. a l t e r n a t i v e  d i s p u t e  

r e s o l u t i o n .  O n l y  t h e n  w o u l d  t h e y  b e  a s k e d  to s i g n  a c o n s e n t  

form.

Second,, the p a r t i e s '  c o n s e n t  to d i v e r s i o n  h a s  to

be f u l l y  v o l u n t a r y ;  th e c e n t e r  s h o u l d  n o t  a t t e m p t  to s e c u r e

t h e i r  c o o p e r a t i o n  w i t h  e x p r e s s  or i m p l i e d  t h r e a t s  o f  a n y

kind. T h e c e n t e r  m a y  i n d i c a t e  that  the a l t e r n a t i v e s  to

t h e i r  a t t e n d a n c e  i n c l u d e  c r i m i n a l  p r o s e c u t i o n  a n d / o r  a c i v i l  

ac t i o n .  Bu t it m u s t  be  c a r e f u l  n ot  to i m p l y  t h a t  s u b m i s s i o n  

to m e d i a t i o n / a r b i t r a t i o n  is l e g a l l y  r e q u i r e d  or t h a t  t h e r e  

are a n y  p e n a l t i e s  for n o t  a t t e n d i n g  a h e a r i n g .  In sum, the 

c e n t e r  s i m p l y  m u s t  be h o n e s t  a b o u t  its j u r i s d i c t i o n  a n d  

f u n c t i o n  an d  n e v e r  s u g g e s t  that it p o s s e s s e s  p o w e r s  or  

s a n c t i o n s  w h i c h  it d o e s  not.

E x i s t i n g  A l a s k a  s t a t u t e s  c o n t a i n  e f f e c t i v e ,  r e a d y­

m a d e  p r o c e d u r e s  for t h e  r e f e r r a l  o f  m o s t  t y p e s  o f  d i s p u t e s  

to the C i t i z e n  D i s p u t e  C e n t e r .  A l a s k a  S t a t u t e  1 2 . 4 5 . 1 2 0  

p r o v i d e s  the r e q u i s i t e  l eg al  f r a m e w o r k  for the d i v e r s i o n  of  

m o s t  c r i m i n a l  d i s p u t e s :

Authori ty to compromise misdemeanors for which v ic t im has c i v i l  a c t ion : Whena defendant i s  held to answer ona  charge of misdemeanor for which the per­son injured by the act cons t i tu t ing the crime has a remedy by a c i v i l  act ion,  the crime may be compromised except when i t  was committed
Cl) by or upon a peace o f f i c e r ,  judRe or magistrate while in the execution of the dut ies of his o f f i c e ;
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(2) r i o t o u s l y ;
(3) w - t h  an  i n t e n t  to c o m m i t  a f e l o n y ;
(4) l a r c e n o u s l y .

T h e  s t a t u t e  w o u l d  be u t i l i z e d  as f o l l o w s :  If th e

p r o s e c u t o r  o r  j u d g e  d e c i d e d  t h a t  a c a s e  w a s  a p p r o p r i a t e  fo r 

m e d i a t i o n / a r b i t r a t i o n ,  he w o u l d  s u g g e s t  t h a t  th e p a r t i e s  

c o n s i d e r  u s i n g  t h e  c e n t e r .  If the C i t i z e n  D i s p u t e  C e n t e r  

s c r e e n i n g  o f f i c e r  t h e n  a c c e p t e d  th e c as e , e a c h  d i s p u t a n t  

w o u l d  be a s k e d  to s i g n  a f o r m  c o n s e n t i n g  to d i v e r s i o n  to the 

p r o g r a m  and  to b i n d i n g  a r b i t r a t i o n .  In a d d i t i o n ,  the v i c t i m ' s  

f o r m  w o u l d  c o n t a i n  a p r o v i s i o n  th a t if the d e f e n d a n t  a b i d e d  

by  the d e c i s i o n  m a d e  b y  t he  c e n t e r ,  he  w o u l d  a g r e e  t h a t  the 

d i s p u t e  h a d  b e e n  r e s o l v e d  to h i s  s a t i s f a c t i o n .  T h e  d e f e n d a n t ' s  

f o r m  w o u l d  i n c l u d e  a w a i v e r  o f  t h o s e  r i g h t s  c o n s t i t u t i o n a l l y  

g u a r a n t e e d  to a c r i m i n a l  d e f e n d a n t .  If the  p a r t i e s  c o n s e n t e d  

to the a l t e r n a t i v e  p r o c e d u r e  the d i s t r i c t  a t t o r n e y  woul<4 

p o s t p o n e  p r o s e c u t i o n  or the j u d g e  w o u l d  c o n t i n u e  th e c a s e  

for r hre e m o n t h s .  T h e  C i t i z e n  D i s p u t e  C e n t e r  w o u l d  then 

p r o c e s s  t h e  d i s p u t e - - e i t h e r  b y  i n d u c i n g  t h e  p a r t i e s  to 

r e s o l v e  th e  c o n t r o v e r s y  t h e m s e l v e s  or b y  a r b i t r a t i n g  the 

case, "h e s e t t l e m e n t  or a w a r d  g e n e r a t e d  b y  the p r o g r a m  

w o u l d  r e g u l a t e  t h e  p a r t i e s '  b e h a v i o r  for  a m a x i m u m  o f  t h r e e  

m o n t h s .  If b o t h  a b i d e d  by  th e d e c i s i o n  fo r  t h a t  p e r i o d ,  the 

c e n t e r  w o u l d  s u b m i t  an a f f i d a v i t  to th e p r o s e c u t o r  or  j u d g e  

i n d i c a t i n g  t h a t  the  p a r t i e s  h a d  s u c c e s s f u l l y  " c o m p r o m i s e d "  

th e  c h a r g e .  T h e  d i s t r i c t  a t t o r n e y  or  j u d g e  w o u l d  the n 

d i s m i s s  the c r i m i n a l  case.

-64-



T h e  o n l y  m i n i m a l  o f f e n s e  w i t h i n  t h e  p r o p o s e d  

j u r i s d i c t i o n  o f  the c e n t e r  w h i c h  is e x c l u d e d  b y  the s t a t u t e  

is s h o p l i f t i n g ,  a " l a r c e n o u s” cr i m e .  A n  a l t e r n a t i v e  m e c h a n ­

ism fo r th e d i v e r s i o n  of  c r i m i n a l  d i s p u t e s  w h i c h  c o u l d  be 

u t i l i z e d  in s h o p l i f t i n g  c a s e s  is d e f e r r e d  p r o s e c u t i o n .  In 

c a s e s  w h i c h  he  d e t e r m i n e d  w e r e  a p p r o p r i a t e  for m e d i a t i o n /  

a r b i t r a t i o n ,  the d i s t r i c t  a t t o r n e y  w o u l d  d e f e r  p r o s e c u t i o n  

on  c o n d i t i o  th at  th e d e f e n d a n t  p a r t i c i p a t e  in a C i t i z e n  

D i s p u t e  C e n t e r  h e a r i n g  a n d  a b i d e  b y  the s e t t l e m e n t  or a w a r d  

g e n e r a t e d  b y  th e p r o g r a m .  If the C i t i z e n  D i s p u t e  C e n t e r  

i n t a k e  o f f i c e r  r e f u s e d  t h e  ca se,  the v i c t i m  or  the d e f e n d a n t  

r e f u s e d  to p a r t i c i p a t e ,  or  the  d e f e n d a n t  f a i l e d  to a b i d e  by  

the d e c i s i o n ,  p r o s e c u t i o n  w o u l d  be re su me d.  O t h e r w i s e  the 

c h a r g e s  w o u l d  be d i s m i s s e d .

F i n a l l y ,  t h e s i m p l e s t  m e c h a n i s m  for  g e t t i n g  a 

p o t e n t i a l l y  c r i m i n a l  d i s p u t e  into the c e n t e r  w o u l d  b e  for 

the  v i c t i m  to b r i n g  th e c o n t r o v e r s y  d i r e c t l y  to the p r o g r a m  

in l i e u  of  f i l i n g  a c r i m i n a l  c o m p l a i n t .  T h e  d e f e n d a n t  w o u l d  

be  n o t i f i e d  of t h e  c l a i m ,  i n f o r m e d  o f the n a t u r e  of  the 

p r o j e c t  an d  of th e v a r i o u s  a l t e r n a t i v e s  a v a i l a b l e  to the 

v i c t i m ,  an d  a s k e d  to a g r e e  to m e d i a t i o n / a r b i t r a t i o n .  If the 

r e s p o n d e n t  a g r e e d  a n d  th e c e n t e r  s u c c e s s f u l l y  p r o c e s s e d  t he  

c o n t r o v e r s y ,  n o f o r m a l  c o u r t  a c t i o n  w o u l d  e v e r  b e  ta ke n.  If 

t h e  d e f e n d a n t  r e f u s e d  or  if t h e  m e d i a t i o n / a r b i t r a t i o n  p r o c e s s  

b r o k e  down, the v i c t i m  w o u l d  s t i l l  h a v e  ti me  to fi le  a 

c r i m i n a l  c o m p l a i n t .
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r e f e r r a l  o f  c i v i l  d i s p u t e s  a n d  for  th e  e n f o r c e m e n t  o f  all

d e c i s i o n s  m a d e  b y  th e  c e n t e r  is the A l a s k a n  v e r s i o n  o f  the

U n i f o r m  A r b i t r a t i o n  Act.

A  w r i t t e n  a g r e e m e n t  to s u b m i t  an e x i s t­
ing c o n t r o v e r s y  to a r b i t r a t i o n  or a p r o ­
v i s i o n  in a w r i t t e n  c o n t r a c t  to s u b m i t  
to a r b i t r a t i o n  a s u b s e q u e n t  c o n t r o v e r s y  
b e t w e e n  th e p a r t i e s  is v a l i d ,  e n f o r c e a b l e  
a n d  i r r e v o c a b l e ,  e x c e p t  u p o n  g r o u n d s  
w h i c h  e x i s t  at l a w  o r  in e q u i t y  for the 
r e v o c a t i o n  o f  a c o n t r a c t .  A S 0 9 . 4 3 . 1 0

In a g r e e i n g  to s u b m i t  t h e i r  d i s p u t e  to t h e  C i t i z e n  D i s p u t e  

C e n t e r ,  th e p a r t i e s  to a n y  c o n t r o v e r s y  w o u l d  be  1) c o n s e n t­

ing to b i n d i n g  a r b i t r a t i o n  an d 2) f o r g o i n g  the  o p p o r t u n i t y  

to b r i n g  a s e p a r a t e  c i v i l  a c t i o n  in a c o u r t  o f  r e c o r d  on the 

sa m e cl ai m .  S e c t i o n s  AS  0 9 . 4 3 . 1 1 0  and  A S  0 9 . 4 3 . 1 4 0  p r o v i d e  

that, u n l e s s  a d i s p u t a n t  is a b l e  to a l l e g e  a n d  e s t a b l i s h  one  

o f the  f ew  n a r r o w  g r o u n d s  for v a c a t i n g  o r m o d i f y i n g  the 

d e c i s i o n ,  a c o u r t  of  r e c o r d  is b o u n d  to c o n f i r m  a n d  e n f o r c e  

the s e t t l e m e n t  or a w a r d  w h i c h  i s s u e s  from  the C i t i z e n  D i s p u t e  

C e n t e r  h e a r i n g .  In sum, t h e  d e c i s i o n  r e n d e r e d  b y  the c e n t e r  

w o u l d  be  the s o l e  a n d  f i n al  r e s o l u t i o n  o f  the d i s p u t e  in al 

m o s t  all cas es.

A disputant who f a i l e d  to adhere to the terms of 
the a rb i t ra t ion  award would be in the 3ame posi t ion as one 
who f a i l e d  to comply with a court judgment. Under the ru les 
of court ,  a party may enforce a judgment through a wr i t  of 
execution. Under such a procedure, a state trooper i s  given 
a copy of the judgment and ordered to attach propert* to 
s a t i s f y  i t s  terms. If the judgment cannot be s a t i s f i e d  in

The statute which provides the mechanism for the
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s u c h  a m a n n e r ,  m o r e  c o m p l e x  p r o c e d u r e s  e n s u e . 4t  ̂ A t  l e a s t  

o n e  p r o g r a m  h a s  i n c o r p o r a t e d  s p e c i a l  e x p e d i t e d  p r o c e d u r e s  

a n d  f e e  w a i v e r s  a v a i l a b l e  to d i s p u t a n t s  s e e k i n g  to e n f o r c e  

a w a r d s .4 *

R e f e r r a l  S o u r c e s  

We r e c o m m e n d  t h a t  the  C i t i z e n  D i s p u t e  C e n t e r  

a c c e p t  a n y  c a s e  w h i c h  f a l ls  w i t h i n  its j u r i s d i c t i o n  f r o m  a n y  

s o u r c e  a n d  at the e a r l i e s t  p o s s i b l e  s t a g e  in t h e p r o c e s s i n g  

o f  t h e  d i s p u t e .  As i n d i c a t e d  in the i n t r o d u c t i o n ,  the 

p r o g r a m  ha s tw o m a i n  goa ls:  To p r o v i u e  a m e r e  e f f e c t i v e

r e s o l u t i o n  p r o c e s s  for t h o s e  d i s p u t e s  w h i c h  are  b e i n g  p o o r l y  

h a n d l e d  b y  th e  c r i m i n a l  j u s t i c e  s y s t e m  a n d  a g e n c i e s  in 

A n c h o r a g e ,  a nd  to p r o v i d e  s o m e  m e a n s  for a d d r e s s i n g  t h o s e  

c o n t r o v e r s i e s  w h i c h  are no t n o w  b e i n g  r e s o l v e d  in a n y  forum. 

To m a x i m i z e  its s e r v i c e  to t h o s e  o b j e c t i v e s ,  the p r o j e c t  

s h o u l d  a c c e p t  a c a s e  at a n y  p o i n t  w h e n  e i t h e r  the p a r t i e s  or  

th e a d m i n i s t r a t o r s  o f  the a g e n c y  w h i c h  is h a n d l i n g  the 

d i s p u t e  c o n c l u d e  th at  the C i t i z e n  D i s p u t e  C e n t e r  w o u l d  be a 

m o r e  a p p r o p r i a t e  forum.

40 S e e  A l a s k a  R u l e s  o f  C o u r t ,  C i v i l  R u l e  69(a) t h r o u g h  
6 9 ( c ) .

41 C i t y  o f  N e w  Y o r k ,  Dept, o f  C o n s u m e r  A f f a i r s ,  " D C A  
A n n o u n c e s  N e w  C o n s u m e r  S e r v i c e  to C o l l e c t  O u t s t a n d­
ing S m a l l  C l a i m s  C o u r t  J u d g m e n t s "  ( A u g u s t  29, 1977).
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In p r a c t i c e ,  t h i s  m e a n s  t h a t  the p r o j e c t  w i l l  

r e c e i v e  c a s e s  f r o m  f i v e  s o u r c e s .  Fi r s t ,  c o m p l a i n a n t s  wh o  

w e r e  a w a r e  o f  t h e  s e r v i c e s  o f f e r e d  b y  the p r o j e c t  w o u l d  

b r i n g  o r i g i n a l  a c t i o n s  in the c e n t e r - - i n  l i e u  o f  i n s t i t u t i n g  

a c i v i l  su it  o r  o f  f i l i n g  a c r i m i n a l  c o m p l a i n t .  In the 

f i r s t  y e a r  o f  its o p e r a t i o n  t h e  c e n t e /  w i l l  p r o b a b l y  r e c e i v e  

r e l a t i v e l y  f e w  o f  t h e s e  w a l k - i n s .  As  th e p r o g r a m  b e c o m e s  

b e t t e r  k no w n ,  h o w e v e r ,  w e  h o p e  t h a t  m o s t  o f  the d i s p u t e s  

w o u l d  c o n e  f r o m  this  source.

S e c o n d ,  o t h e r  g o v e r n m e n t a l  a g e n c i e s  w o u l d  r e f e r  

a p p r o p r i a t e  c i v i l  c o n t r o v e r s i e s  to the c e nt e r.  The  S t at e 

a n d  M u n i c i p a l  O m b u d s m e n  a n d  r e p r e s e n t a t i v e s  o f  the A t t o r n e y  

G e n e r a l ' s  O f f i c e ,  H o u s i n g  a n d  C o m m u n i t y  S e r v i c e s ,  a n d  

A l a s k a  L ega l S e r v i c e s  C o r p o r a t i o n  all ha v e i n d i c a t e d  that 

t h e y  r e c e i v e  h u n d r e d s  of  c a l l s  a y e a r  fr o m t e n an ts , l a n d­

lords,  i n j u r e d  c o n s u m e r s ,  a n d  v i c t i m s  o f  i n t r a - f a m i l y  v i o ­

len c e  w h i c h  t h e y  w o u l d  b e g l a d  to r e f e r  to the p r o g r a m .

T h i r d ,  c i t y  a n d  s t a t e  p r o s e c u t o r s  w o u l d  d i v e r t  

a p p r o p r i a t e  c o n t r o v e r s i e s  to the c e n t e r .  Th e  D e p u t y  A t t o r n e y  

G e n e r a l  for  C r i m i n a l  A f f a i r s  ha s t e n t a t i v e l y  i n d i c a t e d  an 

i n t e r e s t  in d e f e r r i n g  p r o s e c u t i o n  o f  s e l e c t e d  c r i m i n a l  

ca s e s .  S u c h  c a s e s ,  if t h e y  ar e  a m e n a b l e  to m e d i a t i o n ,  c o u l d  

be  r e f e r r e d  to the  c e n t e r  on c o n d i t i o n  that the d e f e n d a n t  

s u b m i t  to m e d i a t i o n / a r b i t r a t i o n .  T h e s e  c a s e s  m i g h t  be d i s ­

m i s s e d  if the  d e f e n d a n t  has  a b i d e d  b y  the s e t t l e m e n t  or 

awar d.
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F o u r t h ,  if t h e  p r o s e c u t o r  d o e s  n o t  d i v e r t  an 

a p p r o p r i a t e  c o n t r o v e r s y ,  the  j u d g e  w o u l d  s t i l l  h a v e  d i s ­

c r e t i o n  to c o n t i n u e  f u r t h e r  p r o c e e d i n g s  in th e c a s e  to 

a l l o w  th e p a r t i e s  to u t i l i z e  the c e n t e r .  We w o u l d  h o p e  that 

f e w  c a s e s  f o r  w h i c h  m e d i a t i o n / a r b i t r a t i o n  w o u l d  be th e b e s t  

r e s o l u t i o n  t e c h n i q u e  w o u l d  r e m a i n  in th e c r i m i n a l  j u s t i c e  

s y s t e m  l o n g  e n o u g h  f o r  th e  j u d g e  to be f o r c e d  to d i v e r t  

them. But r e f e r r a l  f r o m  th e b e n c h  w o u l d  c o n s t i t u t e  a la s t 

r e s o r t  for  c a s e s  w h i c h  h a p p e n e d  to get t h a t  far.

F i n a l l y ,  th e p o l i c e  w o u l d  r e f e r  t h e  p a r t i e s  in 

a p p r o p r i a t e  c a s e s  to the  p r o g r a m .  It w o u l d  be u n w i s e  to 

r e q u i r e  th at  a p o l i c e m a n  w h e n  c o n f r o n t e d  w i t h  a d i s p u t e  

m e e t i n g  c e r t a i n  c r i t e r i a  f o r e g o  the r i g h t  to m a k e  an a r r e s t ,  

a n d  i n s t e a d  s u g g e s t  o r  i n s i s t  t h a t  the p a r t i e s  b r i n g  t h e i r  

c o n t r o v e r s y  to th e  c e n t e r .  In m a n y  c a s e s  o f  i n t r a - f a m i l y  

v i o l e n c e ,  f o r  e x a m p l e ,  the v i c t i m  w o u l d  be e n d a n g e r e d  w e r e  

the p o l i c e  o f f i c e r  n o t  i m m e d i a t e l y  to a r r e s t  a n d  c o n f i n e  the 

d e f e n d a n t .  I n s t e a d ,  w e  r e c o m m e n d  that the  p o l i c e  s i m p l y  be 

g i v e n  t h e  o p t i o n  o f  m a k i n g  a r e f e r r a l .

T h e  S a n  F r a n c i s c o  C o m m u n i t y  B o a r d s  p r o g r a m  has 

a d o p t e d  a s y s t e m  for  d i s c r e t i o n a r y  p o l i c e  r e f e r r a l  w h i c h  w e 

t h i n k  w o u l d  w o r k  w e l l  in A n c h o r a g e :  E a c h  p o l i c e  o f f i c e r  is

g i v e n  a s t a c k  o f  c a r d s  d e s c r i b i n g  the s e r v i c e s  o f f e r e d  b y  

the c e n t e r .  W h e n  he c o m e s  a c r o s s  a d i s p u t e  w h i c h  he d e c i d e s  

d o e s  n o t  m e r i t  an  a r r e s t ,  bu t w h i c h  w o u l d  be  a p p r o p r i a t e  for 

m e d i a t i o n / a r b i t r a t i o n ,  he  g i v e s  e a c h  p a r t y  a c ar d,  s u g g e s t s  

th a t t h e y  u t i l i z e  the  p r o g r a m ,  a n d  c o l l e c t s  a m i n i m a l  a m o u n t
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o f  i n f o r m a t i o n - - t h e  d i s p u t a n t s’ n a m e s  a n d  a b r i e f  d e s c r i p t i o n  

o f  the c o n t r o v e r s y .  A t  the  e n d  o f  t h e  d a y  h e  g i v e s  that 

i n f o r m a t i o n  to t h e  s t a f f  o f  t h e  p r o g r a m .  If the p a r t i e s  do 

no t c o n t a c t  t h e  c e n t e r  on t h e i r  own, a m e m b e r  o f  th e  s t a f f  

m a k e s  o n e  p h o n e  c a l l  to e a c h  d i s p u t a n t .  He e x p l a i n s  h o w  he 

c a m e  to h e a r  o f  th e c o n t r o v e r s y  a n d  as ks  w h e t h e r  the p a r t y  

is i n t e r e s t e d  in m e d i a t i o n / a r b i t r a t i o n .  If b o t h  p a r t i e s  

a g r e e  to u s e  t h e  p r o g r a m ,  the d i s p u t e  is h a n d l e d  in th e 

n o r m a l  m a n n e i . If th e p a r t i e s  are  u n i n t e r e s t e d ,  n o  f u r t h e r  

c o n t a c t  is m a d e .

We  d i s c u s s e d  u s i n g  a s i m i l a r  s y s t e m  w i t h  M a j o r  

B r i a n  P o r t e r  o f  the  A n c h o r a g e  P o l i c e  D e p a r t m e n t  a n d  he 

i n d i c a t e d  th at  th e D e p a r t m e n t  w o u l d  be  w i l l i n g  to t r y  it.

It w o u l d  be  an i d e al  d i s p o s i t i o n a l  a l t e r n a t i v e ,  for e x a m p l e ,  

for th e a p p r o x i m a t e l y  33% o f  th e f a m i l y  d i s t u r b a n c e s  in 

w h i c h  th e p o l i c e  a re  u n a b l e  to a c t b e c a u s e  the  v i c t i m  r e­

fuse s to s i g n  a c o m p l a i n t .  S o m e  p o l i c e  o f f i c e r s  are l i k e l y  

to be  r e l u c t a n t  to u s e  the r e f e r r a l  m e c h a n i s m  at the o u t s e t .  

But if the c e n t e r  p r o v e s  e f f e c t i v e ,  w i t h i n  a y e a r  this s y s t e m  

c o u l d  b e c o m e  an  e s t a b l i s h e d  an d  i m p o r t a n t  c o m p o n e n t  o f  

p o l i c e  p i o c e d u r e s .

O f  the n i n e  d i s p u t e  p r o c e s s i n g  c e n t e r s  w e  s t u d i e d ,  

o n l y  B o s t o n  a n d  R o c h e s t e r  r e l y  u p o n  a d i v e r s e  set  o f  r e ­

fe r r a l  s o u r c e s .  M o s t  c e n t e r s  (by d e s i g n  or  in p r a c t i c e )  are 

h e a v i l y  d e p e n d e n t  c n  a f e w  a g e n c i e s - - u s u a l l y  the p r o s e c u t o r’s 

a n d  c l e r k ' s  o f f i c e s .  For t h r e e  r e a s o n s ,  we  h a v e  d e c i d e d  to 

a d o p t  th e s t r a t e g y  o f  B o s t o n  a n d  R o c h e s t e r .  F i r s t ,  as we
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s u g g e s t e d  at t h e  o u t s e t ,  to m a x i m i z e  the i m p r o v e m e n t  in  th e  

a d m i n i s t r a t i o n  o f  j u s t i c e  i n  A n c h o r a g e ,  t h e  p r o g r a m  s h o u l d  

u l t i m a t e l y  a c c e p t  a p p r o p r i a t e  c a s e s  w h e n e v e r  a n d  f r o m  w h e r e v e r  

p o s s i b l e .  S e c o n d ,  w e  h o p e  to p r e v e n t  a n y  s i n g l e  a g e n c y  or 

o f f i c e  f r o m  a c q u i r i n g  p r a c t i c a l  c o n t r o l  o f  t he  c e n t e r .

S e v e r a l  o t h e r  c i t i e s '  s y s t e m s - - p a r t i c u l a r l y  t h o s e  w h i c h  

r e c e i v e  m o s t  o f  t h e i r  c a s e s  f r o m  t h e  p r o s e c u t o r ' s  o f f i c e - -  

h a v e  a p p a r e n t l y  b e c o m e  d o m i n a t e d  b y  t h e i r  r e f e r r a l  s o u r c e ( s ) .  

W e  b e l i e v e  t h a t  th e C i t i z e n  D i s p u t e  C e n t e r  s h o u l d  b e  a f u l l y  

a u t o n o m o u s  o r g a n i z a t i o n - - a b l e  to r e g u l a t e  its o w n  p r o c e d u r e s  

to m a x i m i z e  the  q u a l i t y  o f  its d i s p u t e  p r o c e s s i n g ,  n o t  to 

s u i t  the a d m i n i s t r a t i v e  c o n v e n i e n c e  o f a n y  o t h e r  a g e n c y .  

T i n a l l y ,  b y  a c c e p t i n g  c a s e s  f r o m  v i r t u a l l y  a n y  s o u r c e ,  we 

h o p e  to p r o c e s s  d i s p u t e s  as s o o n  a f t e r  t h e y  a r i s e  as p o s ­

sible. The  m o r e  a g e n c i e s  a c a s e  ha s to p a s s  t h r o u g h  b e f o r e  

r e f e r r a l ,  the l o n g e r  t h e  p r o b l e m  r e m a i n s  u n r e s o l v e d  a n d  the 

m o r e  the s t a t e  is f o r c e d  to p a y  for its d i s p o s i t i o n .  By 

a c c e p t i n g  c a s e s  f r o m  a d i v e r s i t y  of  s o u r c e s  a n d  p a r t i c u l a r l y  

b y  e n c o u r a g i n g  p o l i c e  r e f e r r a l s  a n d  w a l k - i n s ,  w e h o p e  to 

a v o i d  t h o s e  u n n e c e s s a r y  d e l a y s  a n d  cos ts.

R e s o 1u t i o n  P r o c e d u r e s  

A f t e r  s c r e e n i n g  a c a s e  a n d  o b t a i n i n g  t h e  p a r t i e s '  

c o n s e n t  to m e d i a t i o n / a r b i t r a t i o n  the i n t a k e  o f f i c e r s  w o u l d  

s c h e d u l e  a h e a r i n g  to r e s o l v e  t h e  d i s p u t e .  T h e  t i m i n g  of  

th e  h e a r i n g  w o u l d  b e  a r r a n g e d  to suit t h e c o n v e n i e n c e  o f  t h e  

p a r t i e s .  H o w e v e r ,  u n l e s s  b o t h  p a r t i e s  r e q u e s t  a d e l a y  in
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th e  p r o c e s s i n g  o f  t he  d i s p u t e ,  n o  h e a r i n g  s h o u l d  b e s c h e d u l e d  

l a t e r  t h a n  t e n  d a y s  a f t e r  t h e  r e f e r r a l  o f  t h e  c o n t r o v e r s y .

T h e  a t m o s p h e r e  o f  th e  h e a r i n g s  w o u l d  b e  h i g h l y  i n­

form al . The  c u s t o m a r y  t r a p p i n g s  o f  f o r m a l  a d j u d i c a t i o n - - 

o a t h s ,  f o r m a l  d r e s s ,  p h y s i c a l  s e p a r a t i o n  o f  a d j u d i c a t o r s  an d  

d i s p u t a n t s ,  e t c . - - w o u l d  b e a b s e n t .  R u l e s  o f  e v i d e n c e  w o u l d  

b e  v e r y  r e l ax ed .

T h e  h e a r i n g  o f f i c e r s  w o u l d  b e g i n  a se- ion b y  

c l e a r l y  e x p l a i n i n g  t h e  n a t u r e ,  p o w e r s ,  and  l i m i t a t i o n s  o f  

th e C i t i z e n  D i s p u t e  C e n t e r  p r o g r a m .  T h e y  w o u l d  s t r e s s  t h a t  

th e  d i s p u t a n t s  h a v e  t h e  p r i m a r y  r e s p o n s i b i l i t y  f o r  r e s o l v i n g  

t h e i r  o w n  c o n t r o v e r s y ;  t h e  m e d i a t o r s  ar e  t h e i r  a s s i s t a n t s ,  

n o t t h e i r  j ud ges .

T h e  o f f i c e r s  w o u l d  t h e n  i n i t i a t e  t h e  t h r e e - s t a g e  

r e s o l u t i o n  p r o c e s s  d e s c r i b e d  in t1 e i n t r o d u c t i o n .  T h e y  

w o u l d  b e g i n  b y  a t t e m p t i n g  to s e t t l e  the d i s p u t e  t h r o u g h  

c o n c i l i a t i o n .  T h e y  w o u l d  g i v e  e a c h  p a r t y  a c h a n c e  f u l l y  to 

p r e s e n t  his side  o f  t h e  s t o r y - - t o  s t a t e  hi s c l a i m s  o r  d e ­

fen se s,  and  e s p e c i a l l y  to d e s c r i b e  the c i r c u m s t a n c e s  or 

p r i o r  d i s p u t e s  w h i c h  le d  u p  to the i n c i d e n t .  O f t e n  th i s  

i n i t i a l  s t a t e m e n t  o f  g r i e v a n c e s  c u l m i n a t e s  in a s e t t l e m e n t ;  

t h e  m e r e  o p p o r t u n i t y  to s t a t e  o n e ' s  c a s e  b e f o r e  i e u t r a l  

t h i r d  p a r t y  ha s  c a t h a r t i c  e f f e c t ,  a f t e r  th is , d i s p u t a n t s  are 

o f t e n  w i l l i n g  to a g r e e  u p o n  a s o l u t i o n .

If c o n c i l i a t i o n  a l o n e  is no t s u f f i c i e n t ,  the  

h e a r i n g  o f f i c e r s  a s s u m e  a m o r e  a c t i v e  r o l e  in the h e a r i n g ;  

t h e y  e m p l o y  the v a r i o u s  t e c h n i q u e s  of m e d i a t i o n  to c l a r i f y
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the p a r t i e s '  p o s i t i o n s  a n d  to d e t e r m i n e  t h e i r  m o r e  i m p o r t a n t  

n e e d s  a n d  fears. P r i v a t e  c a u c a s e s  m a y  be n e c e s s a r y  to 

d e t e r m i n e  t h e  d i s p u t a n t s '  " b o t t o m  l i n e "  n e g o t i a t i n g  p o s i ­

tions. In t h e  c o u r s e  o f t h e  m e d i a t i o n ,  the o f f i c e r s  p e r i ­

o d i c a l l y  s u g g e s t  r e s o l u t i o n s  to t h e  c o n t r o v e r s i e s ;  i d e a l l y ,  

e a c h  s u g g e s t i o n  s h o u l d  be d e s i g n e d  s i m u l t a n e o u s l y  to s a t i s f y  

the m o r e  i m p o r t a n t  d e s i r e s  of e a c h  p a r t y  a n d  to l e a d  e a c h  

d i s p u t a n t  to s a c r i f i c e  his  less c r u c i a l  d e m a n d s .  In m o s t  

c a s e s  t h e  d i s p u t a n t s  ar e  b i l l i n g  to a c c e p t  o n e  o f  t h es e 

s u g g e s t e d  s e t t l e m e n t s .

If the p a r t i e s  a r e  p e r s i s t e n t  in r e f u s i n g  to 

s e t t l e  the c o n t r o v e r s y  the o f f i c e r s  g r a d u a l l y  b e g i n  to 

a r b i t r a t e  t h e  case. For i n s t a n c e ,  if t h e  p a r t i e s  are 

d e a d l o c k e d  o n  a p a r t i c u l a r  a s p e c t  o f  the  p r o b l e m ,  the o f f i ­

ce r s  w o u l d  t e n t a t i v e l y  a r b i t r a t e  o n l y  that i s s u e - - p r e f e r a b l y  

in a w a y  w h i c h  w o u l d  c a t a l y z e  f u r t h e r  n e g o t i a t i o n .  O n l y  if 

the  p a r t i e s  r e f u s e  to n e g o t i a t e  at all or c l e a r l y  are  u n a b l e  

to a g r e e  u p o n  a s e t t l e m e n t  w o u l d  t he  o f f i c e r s  a s s u m e  c o m ­

pl e t e  c o n t r o l  o f  th e case. T h e y  w o u l d  t h e n  call  a h a l t  to 

the  h e a r i n g ,  r e t i r e ,  a n d  b y  m a j o r i t y  v o t e  d e t e r m i n e  an 

a p p r o p r i a t e  award.

T h e  p u r p o s e  o f  all  t h r e e  s t a g e s  o f  the r e s o l u t i o n  

p r o c e s s  is to d e s i g n  a n  a g r e e m e n t  to s o l v e  the u n d e r l y i n g  

p r o b l e m  w h i c h  g a v e  r i s e  to th e c o n t r o v e r s y .  Th e  g o a l  o f  the 

h e a r i n g  o f f i c e r s  is to s a t i s f y  the  d i s p u t a n t s '  n e e d s  a n d  to 

e n a b l e  t h e m  to i n t e r a c t  c o m f o r t a b l y  in the f u tu r e,  n o t  

s i m p l y  to a l l o c a t e  r e s p o n s i b i l i t y  f o r past a c t i o n s .  Thus
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e v e n  the  t h i r d  s t a g e  o f  t h e  p r o c e s s - - a r b i t r a t i o n - - o n l y  

s u p e r f i c i a l l y  r e s e m b l e s  f o r m a l  a d j u d i c a t i o n .  In f o r m u l a t i n g  

t h e i r  a w a r d  t h e  h e a r i n g  o f f i c e r s  do n o t  d e c i d e  w h e t h e r  a 

l e g a l  n o r m  has  b e e n  v i o l a t e d  a n d  t h e n  d e t e r m i n e  an  a p p r o­

p r i a t e  p e n a l t y  for the t r a n s g r e s s i o n .  I n s t e a d ,  t h e y  a s s e s s  

the s t r e n g t h  o f  e a c h  p a r t y ' s  n e e d s  a n d  e x p e c t a t i o n s - - r e v e a l e d  

d u r i n g  t h e i r  s t a t e m e n t  of  g r i e v a n c e s  a nd  n e g o t i a t i o n ,  a n d  

d e t e r m i n e  t h e  c o m p r o m i s e  m o s t  s a t i s f a c t o r y  to both.

It m u s t  be r e c o g n i z e d ,  h o w e v e r ,  t h a t  in the 

c o u r s e  o f  th e h e a r i n g  the o f f i c e r s  do a s s u m e  m o r e  a n d m o r e  

c o n t r o l  o f  the  o u t c o m e  o f  the d i s p u t e  p r o c e s s i n g .  An a r b i ­

tr a t i o n  a w a r d  w h i c h  i s s u e s  f ro m the t h i r d  s t a g e  o f  the 

p r o c e s s  w i l l  r e f l e c t  th e h e a r i n g  o f f i c e r s ’ a s s e s s m e n t  o f  the 

m e r i t s  o f the c a s e  to a m u c h  g r e a t e r  e x t e n t  th an  a s e t t l e m e n t  

m a d e  by the p a r t i e s  f o l l o w i n g  t h e i r  initi al  s t a t e m e n t  o f  

g r i e v a n c e s .  An a p p r e c i a t i o n  o f  the i m p l i c a t i o n s  o f  t ha t 

fact is e s s e n t i a l  to th e e f f i c i e n t  a n d  e q u i t a b l e  o p e r a t i o n  

o f  the  p r o g r a m .

T h e r e  a r e  two p r i m a r y  m e t h o d s  for r e s o l v i n g  any 

d i s p u t e .  F ir s t ,  a n e u t r a l  t h i r d  p a r t y  c a n  e v a l u a t e  the 

p a r t i e s '  a c t s  an d c l a i m s  a c c o r d i n g  to a set o f  e x t a n t  r u l e s - -  

e i t h e r  n a t u r a l  l a w  p r i n c i p l e s  or  s o c i a l l y  e s t a b l i s h e d  n o r m s .  

S e c o n d ,  the p a r t i e s  c a n  be p e r m i t t e d  or a s s i s t e d  to d e s i g n  

a n d  a p p l y  t h e i r  o w n  r u l e s - - t o  d i s t r i b u t e  r e s p o n s i b i l i t y  for 

a n d  to d e t e r m i n e  t h e  e f f e c t s  o f  t he ir  p r i o r  a c t i o n s  a n d  to 

s t r u c t u r e  th ir r e l a t i o n s h i p  in the fut ure . M o s t  fo rm al  

a d j u d i c a t i o n  o p e r a t e s  s o l e l y  in the f ir st  m od e.  Pu r e m e d i ­
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a t i o n  (as u s e d ,  for  e x a m p l e ,  in  l a b o r  c o n t r a c t  n e g o t i a t i o n )  

is an e x a m p l e  o f  t h e  s e c o n d  mo de.

As w e  h a v e  s t r e s s e d  s e v e r a l  t i m e s  in this r e p o r t ,  

the p r i m a r y  f o r m  o f  d i s p u t e  r e s o l u t i o n  o f f e r e d  b ; the C i t i - e  

D i s p u t e  C e n t e r  is the s e c o n d ,  n o n - n o r m a t i v e  mo de . T he  

p r o g r a m ' s  u n i q u e  a b i l i t y  s u c c e s s f u l l y  to p r o c e s s  s u c h  d i ­

v e r s e  c o n t r o v e r s i e s  as v i o l e n t  d i s p u t e s  b e t w e e n  f a m i l y  

m e m b e r s  an d l a n d l o r d - t e n a n t  c a s e s  d e r i v e s  f r o m  its c a p a c i t y  

to h e l p  th e p a r t i e s  r e s o l v e  t h e i r  p r o b l e m s  t h e m s e l v e s .  

H o w e v e r ,  as a h e a r i n g  m o v e s  t h r o u g h  its s u c c e s s i v e  st a g e s ,  

and  as the  h e a r i n g  o f f i c e r s  t a k e  on  a m o r e  a n d  m o r e  a c t i v e  

role, the  n o n - n o r m a t i v e  m e t h o d  g r a d u a l l y  b e c o m e s  m i x e d  w i t h  

an a d j u d i c a t i n g  t e c h n i q u e .  Fo r e x a m p l e ,  th e  w a y  in w h i c h  

the o f f i c e r s  b e g i n  to s h a p e  a n d  d i r e c t  the n e g o t i a t i o n - - t h e  

w a y  t h e y  p r o b e  t h e p a r t i e s '  s t o r i e s ,  the c o n c e s s i o n s  t h e y  

e n c o u r a g e  o n e  or the o t h e r  d i s p u t a n t  to m a k e ,  the s e t t l e­

m e n t s  t h e y  s u g g e s t  - -will i n e v i t a b l y  b e d e t e r m i n e d  in p a r t  

by  t h e i r  a s s e s s m e n t  o f  the p r o p r i e t y  o f  the p a r t i e s '  p r i o r  

a c t i o n s  a n d  t h e  r e a s o n a b l e n e s s  o f  t h e i r  p r e s e n t  p o s i t i o n s .  

A n d  th at  e v a l u a t i o n  w i l l  in t u r n  b e b a s e d  u p o n  s o m e  se t of  

n o r m s .  S i m i l a r l y ,  if the o f f i c e r s  a r e  f o r c e d  to a r b i t r a t e  

th e c a se , th e a w a r d  t h e y  s e l e c t  w i l l  n o t  be  a w h o l l y  n e u t r a l  

c o m p r o m i s e  b e t w e e n  th e  d i s p u t a n t s '  n e e d s  a n d  e x p e c t a t i o n s .  

T h e  o f f i c e r s '  a s s e s s m e n t  o f  e a c h  d i s p u t a n t ' s  m o r a l  or l eg al 

r e s p o n s i b i l i t y  for  th e i n i t i a t i o n  o f  the d i s p u t e  w i l l  n a t ­

u r a l l y  a f f e c t  w h i c h  o f  t h e i r  c o n f l i c t i n g  d e m a n d s  th ey  a c c e p t  

and  w h i c h  t h e y  rejec t.



T h e r e  is n o t h i n g  i n h e r e n t l y  w r o n g  w i t h  thi s g r a d ­

ual s hi ft  to a n o r m a t i v e  d i s p u t e  r e s o l u t i o n  t e c h n i q u e .

O f t e n  it w i l l  b e  e x a c t l y  w h a t  th e d i s p u t a n t s  n e e d  a n d  e x ­

pect . Th e p a r t i e s  to m a n y  c o n t r o v e r s i e s  w i l l  n o t  b e a b l e  to 

r e s o l v e  t h e i r  p r o b l e m s  e n t i r e l y  jn t h e i r  own. W h a t  t h e y  

w a n t  is a r e a s o n a b l e  a n d  f a i r  t h i r d  p a r t y ,  s o m e o n e  w h o  

s h a r e s  t h e i r  g e n e r a l  c u l t u r a l  o r i e n t a t i o n  a n d  set o f  m o r a l  

v a l u e s ,  to a s s i s t  t h e m  in w o r k i n g  out  a s o l u t i o n  and, if 

n e c e s s a r y ,  to e v a l u a t e  t h e i r  c o n f l i c t i n g  c l a i m s  a c c o r d i n g  to 

the  h e a r i n g  o f f i c e r’s o w n  s t a n d a r d s .

T h e r e  are, h o w e v e r ,  two s e r i o u s  d a n g e r s  in th is  

i n c r e a s e  in the h e a r i n g  o f f i c e r s '  c o n t r o l  of  the d i s p u t e  

r e s o l u t i o n .  Fi rst, the p a r t i e s  m a y  n o t  get  a p a n e l  t he y 

c o n s i d e r  to be r e a s o n a b l e  a n d  fa i r m e d i a t o r s / a r b i t r a t o r s .

T h e  h e a r i n g  o f f i c e r s  m a y  n ot  s h a r e  t h e i r  c u l t u r a l  o r i e n t a­

tio n s  a n d  m o r a l  s t a n d a r d s  a n d  c o n s e q u e n t l y  m a y  e v a l u a t e  the 

p r o p r i e t y  o f  t h e i r  p r i o r  a c t i o n s  q u i t e  d i f f e r e n t l y  f r o m  the 

w a y  o n e  or b o t h  of  the  d i s p u t a n t s  p e r c e i v e  t h e i r  c o n d u c t .  

T h i s  p r o b l e m  is i n e v i t a b l e  w h e n  the  p a r t i e s  t h e m s e l v e s  

d i f f e r  w i d e l y  in b a c k g r o u n d  a n d  p e r s o n a l i t y ;  in th a t  c a s e  no 

p a n e l  o f  m e d i a t o r s  c a n  f u l l y  c o n f o r m  to th e e x p e c t a t i o n s  o f  

b o t h  d i s p u t a n t s .

S e c o n d ,  the  d e c i s i o n s  g e n e r a t e d  b y  the p r o g r a m  in 

s i m i l a r  c a s e s  m a y  d i f f e r  w i d e l y .  E v e n  if e a c h  p a n e l  of  

a r b i t r a t o r s  d i d  m e e t  the e x p e c t a t i o n s  o f  e a c h  set  o f  d i s ­

p u t a n t s ,  th e w o r l d - v i e w s  a n d  m o r a l  v a l u e s  o f  the v a r i o u s  

g r o u p s  o f  o f f i c e r s  a r e  l i k e l y  to v a r y  c o n s i d e r a b l y .  C o n s e -
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q u e n t l y ,  t h e  w a y s  in w h i c h  t h e y  p e r c e i v e  a p a r t i c u l a r  c o n ­

t r o v e r s y  a n d  th e w a y s  t h e y  s h a p e  t h e  m e d i a t i o n  o f  th e d i s ­

p u t e  or  a r b i t r a t e  t h e c a s e  m a y  be q u i t e  d i f f e r e n t .

To m i n i m i z e  w h a t e v e r  d i s p a r i t y  m a y  r e s u l t ,  w e  m a k e  

t h r e e  r e c o m m e n d a t i o n s :  F i r s t ,  th e h e a r i n g  o f f i c e r s  s h o u l d

be  a w a r e  o f th e h a z a r d s  o f  b e i n g  o v e r l y  d i r e c t i v e  a n d  w h e n ­

e v e r  p o s s i b l e ,  s h o u l d  a l l o w  t h e  p a r t i e s  to c o n t r o l  the 

d e v e l o p m e n t  of t he  n e g o t i a t i o n  t h e m s e l v e s .  T hu s,  for e x ­

am pl e ,  t h e y  s h o u l d  f o l l o w  th e  d i s p u t a n t s '  l e a d  in s u g g e s t i n g  

s e t t l e m e n t s ;  t h e y  s h o u l d  p r o p o s e  a g r e e m e n t s  w h i c h  c o r r e s p o n d  

to the p a r t i e s '  d e m a n d s  a n d  n o t  w h i c h  t h e y  t h i n k  w o u l d  be 

the m o s t  e q u i t a b l e  s o l u t i o n .  A n d  t h e y  s h o u l d  be  v e r y  r e l u c­

tan t  to a r b i t r a t e .  W h e n  the d i s p u t a n t s  are  d e a d l o c k e d ,  t h e y  

s h o u l d  d e c i d e  as l i m i t e d  an a s p e c t  o f  the p r o b l e m  as p o s s i b l e ;  

t h e i r  goal s h o u l d  be to e n a b l e  the p a r t i e s  to c o n t i n u e  

n e g o t i a t i n g ,  no t  to d e c i d e  the e n t i r e  m a t t e r .

O t h e r  c e n t e r s  h a v e  b e e n  v e r y  s u c c e s s f u l  in r e ­

s o l v i n g  c o n t r o v e r s i e s  t h r o u g h  m e d i a t i o n .  The  I n s t i t u t e  for 

M e d i a t i o n  a n d  C o n f l i c t  R e s o l u t i o n ,  for e x a m p l e ,  ha s be en  

f o r c e d  to r e s o r t  to a r b i t r a t i o n  in le ss  t h a n  51 o f  its 

ca s e s .  We h o p e  to e q u a l  that a c h i e v e m e n t .

S e c o n d ,  w e  r e c o m m e n d  t h a t  the h e a r i n g  o f f i c e r s  

a s s i g n e d  to a c a s e  b e  c a r e f u l l y  s e l e c t e d  (1) f o r t h e i r  

k n o w l e d g e  o f  th e s u b j e c t  m a t t e r  of the d i s p u t e  a n d  (2) for 

t h e i r  a b i l i t y  to r e f l e c t  a n d  a c c o m m o d a t e  the p a r t i e s  d i f f e r ­

ing e c o n o m i c  a n d  c u l t u r a l  o r i e n t a t i o n s .  T hu s,  for e x a m p l e ,  

in a l a n d l o r d - t e n a n t  c as e,  i d e a l l y  on e  o f  the  m e d i a t o r s



w o u l d  b e  a l a n d l o r d ,  o n e  w o u l d  b e  a t e n a n t ,  a n d  o n e  w o u l d  b e

a m e m b e r  of  s o m e  n e u t r a l  o c c u p a t i o n a l  g r o u p  w h o  k n e w  s o m e­

t h i n g  o f  l a n d l o r d / t e n a n t  l a w  a n d  a f f a i r s .  A n d  in a c o n t r o ­

v e r s y  b e t w e e n  two n a t i v e  A l a s k a n s ,  at l ea st  two o f  th e

h e a r i n g  o f f i c e r s  w o u l d  be  o f the  s a m e  r a c e  a n d  s o c i a l  b a c k ­

gro u n d .  In t h i s  w a y ,  th e  p a r t i e s  w o u l d  b e  m o s t  l i k e l y  to 

p r e s e n t  t h e i r  c a s e  to and, if n e c e s s a r y ,  to h a v e  it d e c i d e d  

b y  a c u l t u r a l l y  s i m i l a r  g r o u p  o f p e o p l e  w h o  u n d e r s t o o d  the  

re a l  n a t u r e  a n d  i m p o r t a n c e  o f  t h e  d i s p u t e .

Th ir d,  w e  r e c o m m e n d  th at  th e h e a r i n g  o f f i c e r s  

r e c e i v e  t r a i n i n g  in a n d  r e m a i n  a w a r e  o f the l e g a l  n o r m s  

r e l e v a n t  to th e t y p e s  o f  c o n t r o v e r s i e s  t h e y  w i l l  be h a n ­

d l i n g .  If f o r c e d  to a r b i t r a t e  a d i s p u t e ,  t h e y  s h o u l d  not 

feel s t r i c t l y  b o u n d  b y t h o s e  rul es . On the o t h e r  h a nd , t h e y  

s h o u l d  try to a v o i d  m a k i n g  d e c i s i o n  w h i c h  c l e a r l y  c o n f l i c t  

w i t h  th e a p p l i c a b l e  s t a t u t o r y  or c o m m o n  law  ru l es . W e  m a k e  

th is  r e c o m m e n d a t i o n  fo r two r e a s o n s .  Fi r s t,  it is a s i m p l e  

a n d  e f f i c i e n t  w a y  o f  l e n d i n g  s o m e  c o n s i s t e n c y  to the d e c i­

si o n s  r e n d e r e d  in s i m i l a r  c a s e s  a n d  o f  t h e r e b y  g i v i n g  p r o ­

s p e c t i v e  p a r t i e s  some  i de a o f  h o w  th e p r o g r a m  w i l l  h a n d l e  

t h e i r  c o n t r o v e r s i e s .  S e c o n d ,  w e  b e l i e v e  that a r e s o l u t i o n  

w h i c h  is at l ea st  n o t  w i d e l y  d i f f e r e n t  f r o m  w h a t  the p a r t i e s  

w o u l d  r e c e i v e  in a c o u r t  o f  r e c o r d  is p r o b a b l y  w h a t  m o s t  

p e o p l e  e x p e c t  f r o m  th e  p r o g r a m .  T h us , u n l e s s  th e  d e s i r e s  o r  

c i r c u m s t a n c e s  o f  b o t h  p a r t i e s  c l e a r l y  i n d i c a t e  t h a t  a d i f ­

f e r e n t  t y p e  o f  s e t t l e m e n t  w o u l d  be m o r e  a p p r o p r i a t e ,  h e a r i n g  

o f f i c e r s  f o r c e d  to a r b i t r a t e  a d i s p u t e  s h o u l d  n o t  d i s r e g a r d
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t h e  r e l e v a n t  l e g a l  n o r m s .

A  n u m b e r  o f  c o m m e n t a t o r s  h a v e  q u e s t i o n e d  the 

f e a s i b i l i t y  a n d  e f f e c t i v e n e s s  o f  a d i s p u t e  r e s o l u t i o n  p r o ­

ces s  w h i c h  c o m b i n e s  m e d i a t i o n  a n d  a r b i t r a t i o n .  P r o f e s s o r  

S a n d e r ,  for e x a m p l e ,  ha s c o m m e n t e d  that,

t h e r e  is a n o b v i o u s  d i f f i c u l t y  if the 
m e d i a t o r - a r b i t i a t o r  is u n s u c c e s s f u l  in 
h i s  m e d i a t i o n a l  r o l e  a n d  t h e n  s e e k s  to 
a s s u m e  the  r o l e  o f  i m p a r t i a l  ju d g e .
F o r  e f f e c t i v e  m e d i a t i o n  m a y  r e q u i r e  
g a i n i n g  c o n f i d e n t i a l  i n f o r m a t i o n  f r o m  
t h e  p a r t i e s  w h i c h  t h e y  m a y  be r e l u c ­
tan t  to gi v e if t h e y  k n o w  th a t it m a y
be u s e d  a g a i n s t  t h e m  in the  a d j u d i c a­
t o r y  ph ase . A n d  e v e n  if t h e y  do g i v e  
it, it m a y  t h e n  j e o p a r d i z e  the  a r b i t r a­
tor's s e n s e  o f  o b j e c t i v i t y .  In a d d i­
t i o n  it w i l l  be d i f f i c u l t  for h i m  to 
t a k e  a d i s i n t e r e s t e d  v i e w  o f  the c a s e - -  
a n d  e v e n  m o r e  so to a p p e a r  to do so-- 
a f t e r  he  h a s  o n c e  e x p r e s s e d  hi s  v i e w s  
c o n c e r n i n g  a r e a s o n a b l e  s e t t l e m e n t . 42

To a v o i d  th is  c o n f u s i o n  of r o l e s  a n d  l o s s  o f  o b j e c t i v i t y ,  

P r o f e s s o r  S a n d e r  s u g g e s t s  th at  e a c h  s t a g e  o f  th e p r o c e s s  be 

c o n d u c t e d  by  a d i f f e r e n t  h e a r i n g  o f f i c e r  o r  pa ne l.  T h e  

d i s p u t a n t s  w o u l d  f i rs t p r e s e n t  t h e i r  c a s e  to a set  o f  m e d i ­

a t o r s  wh o w o u l d  a t t e m p t  to l e a d  the  p a r t i e s  to a g r e e  u p o n  a 

r e s o l u t i o n  to the c o n t r o v e r s y .  If a s e t t l e m e n t  w e r e  not

f o r t h c o m i n g ,  th e p a r t i e s  w o u l d  m o v e  to a n o t h e r  room, r e s t a t e

t h e i r  p o s i t i o n s  b e f o r e  an a r b i t r a t o r  w h o  w o u l d  t h e n  i m p o s e  a 

b i n d i n g  a w a r d  on them.

F. E. A. S a n d e r ,  V a r i e t i e s  o f  D i s p u t e s  P r o c e s s i n g ,  15 
(1976) (a p a p e r  d e l i v e r e d  at th e N a t i o n a l  C o n f e r e n c e  
on  the C a u s e s  o f P o p u l a r  D i s s a t i s f a c t i o n  w i t h  the A d ­
m i n i s t r a t i o n  o f  J u s t i c e ,  St. P aul , M i n n e s o t a ,  A p r i l  8, 
1976).
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In p r o p o s i n g  t he  d e s i g n  fo r  a m e d i a t i o n  c e n t e r ,  

w e  h a v e  d e c i d e d  n o t  to i n c o r p o r a t e  P r o f e s s o r  S a n d e r ' s  s u g ­

g e s t i o n  for  t h r e e  r e a s o n s .  F i r s t ,  t h r e e  e s t a b l i s h e d  p r o g r a m s - -  

th e I n s t i t u t e  fo r  M e d i a t i o n  a n d  C o n f l i c t  R e s o l u t i o n  D i s p u t e  

C e n t e r ,  th e R o c h e s t e r  C o m n u n i t y  D i s p u t e  S e r v i c e s  P r o j e c t ,  

a n d the P h i l a d e l p h i a  4A P r o g r a m - - e m p l o y  a c o n t i n u o u s  m e d i a t i o n -  

a r b i t r a t i o n  r e s o l u t i o n  t e c h n i q u e .  N o n e  o f  the  p r o j e c t s  has 

r e p o r t e d  a n y  d i f f i c u l t i e s  w i t h  t h e  sy s t e m .  N o r  h a v e  i n d e p e n d e n t  

e v a l u a t o r s  o f  th e  p r o g r a m s  n o t e d  a n y  p r o b l e m s .

S e c o n d ,  w e  b e l i e v e  th a t t he re  a r e  a d v a n t a g e s  to 

e n a b l i n g  ;he h e a r i n g  o f f i c e r s  g r a d u a l l y  to a s s u m e  c o n t r o l  o f  

th e d i s p u t e  r e s o l u t i o n  p r o c e s s .  For i n s t a n c e ,  as i n d i c a t e d  

ab o ve , b y  a r b i t r a t i n g  a s i n g l e  i s su e on  w h i c h  the d i s p u t a n t s  

ar e  d e a d l o c k e d ,  t h e y  m a y  f a c i l i t a t e  f u r t h e r  n e g o t i a t i o n  an d 

e v e n t u a l l y  i n d u c e  a s e t t l e m e n t .  T h us , w h a t  P r o f e s s o r  S a n d e r  

d e s c r i b e s  as a " c o n f u s i o n  o f  r o l e s "  c a n  be u s e d  c o n s t r u c­

tively.

F i n a l l y ,  w e  b e l i e v e  it is i m p o r t a n t  to p r e s e r v e  

the s i m p l i c i t y  a n d  e f f i c i e n c y  o f  th e p r o g r a m .  Th e  n e e d  to 

p r e s e n t  t h e i r  c a s e  tw ic e ,  to i n f o r m  two s e p a r a t e  p a n e l s  o f  

the d e t a i l s  o f  t h e i r  r e l a t i o n s h i p  and d i s p u t e ,  w o u l d  d i s ­

c o u r a g e ,  f r u s t r a t e ,  or  e m b a r a s s  m a n y  p a r t i e s .  A n d  the 

k n o w l e d g e  th at  t h e y  m i g h t  h a v e  to u n d e r g o  s u c h  an e x t e n d e d  

p r o c e s s  m a y  d e t e r  o t h e r  p r o s p e c t i v e  c l i e n t s  f r o m  u t i l i z i n g  

the  c e n t e r  at a l l .

In sum, to a v o i d  u n f a i r l y  s u r p r i s i n g  p a r t i e s ,  we 

r e c o m m e n d  th at  t h e  i n t a k e  s t a f f  m a k e  s u r e  that t h e  d i s p u t a n t s



ar e  a w a r e  ( b e f o r e  s i g n i n g  c o n s e n t  fo rms ) o f  t h e  n a t u r e  o f  

the s e r v i c e s  o f f e r e d  b y  the c e n t e r  a n d  p a r t i c u l a r l y  o f  t he  

p o t e n t i a l  p o w e r  o f  the h e a r i n g  o f f i c e r s .  But, u n l e s s  the 

p r o g r a m  e x p e r i e n c e s  d i f f i c u l t i e s  w i t h  th e s ys t e m ,  w e  p r o p o s e  

t h a t  t h e  C i t i z e n  D i s p u t e  C e n t e r  u t i l i z e  a u n i t a r y  c o n c i l i a -  

t i o n - m e d i a t i o n - a r b i t r a t i o n  d i s p u t e  r e s o l u t i o n  p r o c e s s .

W e  r e c o m m e n d  that  the  c e n t e r  h a v e  the  p o w e r  to 

r e n d e r  a n y  t y p e  o f  d e c i s i o n  e x c e p t  one w h i c h  r e s u l t s  in the 

i n v o l u n t a r y  i n c a r c e r a t i o n  or s i m i l a r  los s o f  l i b e r t y  o f a n y  

pa r t y .  We e x p e c t  t h a t  c o m m o n  s e t t l e m e n t s  a n d  a w a r d s  w o u l d  

be: r e s t i t u t i o n  (in m o n e y  or in ki n d ) ;  b i l a t e r a l  b e h a v i o r a l

r e s t r a i n t s  (e.g. the p a r t i e s  a g r e e  to a v o i d  e a c h  o t h e r  for 

t h r e e  m o n t h s ) ;  a n d  u n i l a t e r a l  b e h a v i o r a l  r e s t r a i n t s  (e.g. 

one  p a r t y  a g r e e s  to s t o p  p l a y i n g  t h e i r  s t e r e o  a f t e r  1 0 : 0 0  p . m . ) .  

But a n y  fo rm  o f  d e c i s i o n  w h i c h  is a m e n a b l e  to the d i s p u t a n t s  

a n d / o r  s o l v e s  t h e i r  u n d e r l y i n g  p r o b l e m  w o u l d  be a c c e p t a b l e .  

P a r t i e s  and h e a r i n g  o f f i c e r s  s h o u l d  be e n c o u r a g e d  to u s e  

t h e i r  i n g e n u i t y .

At th is  p o i n t ,  we do n o t  a n t i c i p a t e  that c o m p u l ­

s o r y  s o c i a l  s e r v i c e  r e f e r r a l  w o u l d  c o n s t i t u t e  a m a j o r  p a r t  

o f  the p r o g r a m .  C o m p u l s o r y  r e f e r r a l  to so me  a g e n c i e s - - f o r  

e x a m p l e ,  d r u g  r e h a b i l i t a t i o n  c e n t e r s - - w o u l d  c o n s t i t u t e  

an i n v o l u n t a r y  r e s t r a i n t  o n  the l i b e r t y  o f  a p a r t y  an d 

t h e r e f o r e  w o u l d  be b e y o n d  t h e  j u r i s d i c t i o n  o f  the c e n t e r .  

C o m p u l s o r y  r e f e r r a l  to m a n y  o t h e r  p r o g r a m s - - f o r  e x a m p l e ,  

m a r r i a g e  c o u n s e l i n g  s e r v i c e s - - w c u l d  in m o s t  c a s e s  be i n­

e f f e c t i v e  a n d  d e g r a d i n g .  We w i s h  to a v o i d  p s y c h i c  m e d d l i n g



in th is  p r o g r a m .  H o w e v e r ,  h e a r i n g  o f f i c e r s  s h o u l d  be e n ­

c o u r a g e d  f u l l y  to u t i l i z e  a v a i l a b l e  s o c i a l  s e r v i c e s  w h e r e  it 

s e e m s  l i k e l y  th at  t h e  s e r v i c e  r e n d e r e d  w o u l d  r e s u l t  in a 

m o r e  e n d u r i n g  r e s o l u t i o n  o f t h e  d i s p u t e .

F o l l o w - U p  P r o c e d u r e s  

We  r e c o m m e n d  t h a t  an i n t a k e  o f f i c e r  r e i n t e r v i e w  

b o t h  p a r t i e s  to e a c h  c o n t r o v e r s y  t h r e e  t i m e s - - a t  i n t e r v a l s  

o f  two w e e k s ,  t h e n  two m o n t h s ,  t h e n  si x m o n t h s  a f t e r  the 

h e a r i n g .  In the f i r s t  two i n t e r v i e w s  the o f f i c e r  w i l l  as k  

e a c h  d i s p u t a n t  f o u r  q u e s t i o n s :  (1) Is th e o t h e r  p a r t y

a d h e r i n g  to t he  s e t t l e m e n t  or  a w a r d ?  (2) A r e  y o u  s a t i s f i e d  

w i t h  the s e t t l e m e n t  or a w a r d ?  (3) W h a t  is y o u r  o p i n i o n  o f  

s e r v i c e s  p r o v i d e d  by  the  c e n t e r ?  (4) W h a t  do y o u  t h i n k  is 

the l i k e l i h o o d  that  .hu d i s p u t e  w h i c h  b r o u g h t  y o u  to the  

c e n t e r  wi ll  r e o c c u r  in the f u t u r e 9

T h i s  p r o c e d u r e  w i l l  p r o v i d e  the s t a f f  w i t h  the 

i n f o r m a t i o n  n e c e s s a r y  to e v a l u a t e  the  e f f e c t i v e n e s s  o f  the 

p r o g r a m  and, if n e c e s s a r v ,  to m a k e  c h a n g e s  in i n t a k e  p r o c e ­

d u r e s ,  m e t h o d s  o f  i n d u c i n g  s e t t l e m e n t ,  or  in the k i n d s  of  

t e rm s w h i c h  ar e u l t i m a t e l y  i n c o r p o r a t e d  into  s e t t l e m e n t s  a n d  

a w a r d s .  A l s o ,  w e  h o p e  that th is  i n f o r m a t i o n  w i l l  a s s i s t  

o t h e r ,  s i m i l a r  p r o g r a m s  by i d e n t i f y i n g  t h o s e  ^ i nd s  o f  c o n ­

fl i c t s  w h i c h  a r e  m o s t  o.* l e a s t  a m e n a b l e  to r e s o l u t i o n  b y 

m e d i a t i o n - a r b i t r a t i o n ;  a n d  a l s o  g i v e  us b e t t e r  id eas for 

c o n s t r u c t i n g  l o n g e r - l a s t i n g ,  m o r e  d u r a b l e  s e t t l e m e n t  a r r a n g e­

men t s .
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A n o t h e r  f u n c t i o n  t h a t  m i g h t  be s e r v e d  b y  th i s r e ­

i n t e r v i e w  p r o c e s s  is a i d  in e n f o r c e m e n t  o f  s e t t l e m e n t s  a n d  

a w a r d s .  For e x a m p l e ,  if it c o m e s  to th e  a t t e n t i o n  o f  the  

s t a f f  that o n e  of. th e p a r t i e s  ha s  a c o m p l a i n t  c o n c e r n i n g  a 

n o n c o m p l i a n c e  b y  a n o t h e r  p a r t y  to the  s e t t l e m e n t ,  th e r e ­

i n t e r v i e w  m a y  s t i m u l a t e  a r e n e w a l  of the  p a r t i e s '  a g r e e m e n t .  

If t h e r e  is a c o m p l a i n t  on o n e  side, the i n t a k e  o f f i c e r  w i l l  

get in t o u c h  w i t h  th e a l l e g e d  o f f e n d i n g  p a r t y  a n d a t t e m p t  to 

d i s c o v e r  th e f a c t s  as he o r  she sees them. If the p a r t y  

a d m i t s  n o t  c o m p l y i n g  w i t h  th e o r i g i n a l  s e t t l e m e n t  a n d  o f f e r s  

n o j u s t i f i c a t i o n  f o r  hi s c o n d u c t ,  the i n t a k e  o f f i c e r  w i l l  

t r u t h f u l l y  e x p l a i n  the p o t e n t i a l  s a n c t i o n s  for v i o l a t i o n  of 

s e t t l e m e n t s  and  a w a r d s  r e n d e r e d  b y  the c e n t e r  a n d  f u r t h e r  

i n d i c a t e  t h a t  if the  p a r t y  who  is in n o n c o m p l i a n c e  f a i l s  to 

c o n f o r m  hi s c o n d u c t  the s a n c t i o n s  w i l l  be  i n s t i t u t e d .  If, 

on the  o t h e r  h an d,  the p a r t y  e i t h e r  d i s p u t e s  th e fact o f  his 

n o n c o m p l i a n c e  or  a l l e g e s  s o m e  g r o u n d s  or j u s t i f i c a t i o n  on 

h i s  side, the i n t a k e  o f f i c e r  s h o u l d  th en  w o r k  w i t h  b o t h  

p a r t i e s  to r e s t o r e  so me  e q u i l i b r i u m .  It m a y  e v e n  be n e c e s ­

sa r y  to s c h e d u l e  a r e h e a r i n g  o f  the m a t t e r .  O t h e r  c e n t e r s  

r e p o r t  t h a t  this c o m b i n a t i o n  o f  m i ld , h o n e s t  t h r e a t s  a n d  

o c c a s i o n a l  m o d i f i c a t i o n  o f  d e c i s i o n s  s e r v e s  to r e s o l v e  

a l m o s t  all p r o b l e m s .  In C o l u m b u s ,  for  i n s t a n c e ,  f o r m a l  

p r o c e d u r e s  a r e  r e q u i r e d  i* jnly  2. 21  o f  the c a s e s .  A n d  

t h e  N e w  Y o r k  C i t y  p r o j e c t s  r e p o r t s  that  les s th an  II of  

t h e i r  d i s p u t e s  e n d  up b a c k  in co u rt .



I n e v i t a b l y ,  h o w e v e r ,  i n f o r m a l  s a n c t i o n s  w i l l  n o t  

b e  e f f e c t i v e  in i n s u r i n g  c o m p l i a n c e  in all d i s p u t e s .  U n l e s s  

s o m e  f o r m a l  e n f o r c e m e n t  p r o c e d u r e  is a v a i l a b l e  a n d  o c c a s i o n a l l y  

u t i l i z e d ,  e v e n  i n f o r m a l  m e a s u r e s  m a y  s o o n  l o s e  t h e i r  c r e d i b i l i t y .  

T h e r e  a r e  t h r e e  g e n e r a l  t y p e s  o f  s a n c t i o n s  w h i c h  m i g h t  b e  

u s e d  to b a c k  up  the d e c i s i o n s  r e n d e r e d  b y  the c e n t e r :  the 

r e s u m p t i o n  o r  i n i t i a t i o n  o f  p r o s e c u t i o n  o f  c r i m i n a l  c a s e s ;  

the e n f o r c e m e n t  o f  a r b i t r a t i o n  a w a r d s  in t h e  c i v i l  c o u r t s ;  

a n d  the  a c t i v a t i o n  o f  c o m m u n i t y  p e e r  p r e s s u r e .  Five o f  the 

p r o g r a m s  w e  s t u d i e d  r e l y  s o l e l y  on th e fi rst  m e t h o d ,  t h r e e  

e m p l o y  a c o m b i n a t i o n  of  t he  f i r s t  an d  se c o n d ,  a n d  o n e  r e l i e s  

s o l e l y  o n  t h e  third.

W e r e c o m m e n d  th at  the  C i t i z e n  D i s p u t e  C e n t e r  

e m p l o y  a c o m b i n a t i o n  o f  the f ir st  a n d  s e c o n d  m o d e s  o f  e n ­

f o r c e m e n t .  T h e  p a r t y  w h o  is in c o m p l i a n c e  w i t h  the a w a r d  

w o u l d  h a v e  the p o w e r  to d e t e r m i n e  w h i c h  s t r a t e g y  is u s e d  in 

a p a r t i c u l a r  ca se.  C o n f i r m a t i o n  a n d  enforcemei.t o f  the 

d e c i s i o n  in a c i v i l  c o u r t  w o u l d  p r o b a b l y  b e  the  r e m e d y  u s e d  

in m o s t  c a s e s ,  u n l e s s  the  o f f e n d i n g  p a r t y  h a s  e n g a g e d  in 

t h r e a t e n i n g ,  v i o l e n t  o r  o t h e r w i s e  c l e a r l y  a n t i - s o c i a l  c o n ­

du ct . C i v i l  e n f o r c e m e n t  ha s the  a d v a n t a g e  of  e n s u r i n g  th a t  

th e i n n o c e n t  p a r t y  s t i l l  ge t s t h e  b e n e f i t  o f  th e c e n t e r ' s  

d e c i s i o n - - e . g .  r e s t i t u t i o n  for  his  i n j u r i e s  o r p r o p e r t y  

loss, a n d  is to be p r e f e r r e d .

T h e  S a n  F r a n c i s c o  C o m m u n i t y  B o a r d s  P r o g r a m  p l a n s  

to u s e  p e e r  p r e s s u r e  as its s o l e  d e v i c e  for the e n f o r c e m e n t  

o f  a w a r d s .  Fo r t h r e e  r e a s o n s ,  w e  s t r o n g l y  r e c o m m e n d  that



th e  C i t i z e n  D i s p u t e  C e n t e r  n o t  a d o p t  t h i s  s t r a t e g y .  F i r s t ,  

as t h e  f o u n d e r *  o f  the  S a n  F r a n c i s c o  p r o g r a m  r e c o g n i z e ,  t h e  

u s e  o f  th e  o p i n i o n s  o f  n e i g h b o r s  to i n d u c e  d i s p u t a n t s  to u s e  

a p r o g r a m  and  to a b i d e  b y  its d e c i s i o n s  is o n l y  p o s s i b l e  in 

a c o m m u r i t y  c h a r a c t e r i z e d  b y  a s t r o n g ,  s t a b l e  " s o c i a l  n e t w o r k " .  

Th e r e s i d e n t s  o f  a p a r t i c u l a r  a r e a  m u s t  k n o w  e a c h  o t h e r ,  be 

a c c u s t o m e d  to p a r t i c i p a t i n g  t o g e t h e r  in c o m m u n i t y  a c t i v i t i e s ,  

a n d  m u s t  a n t i c i p a t e  r e m a i n i n g  in the  n e i g h b o r h o o d  fo r  s o m e  

time. O n l y  t h e n  can  s v s t e m a t i c  p e e r  p r e s s u r e  b e b r o u g h t  to 

b e a r  on  a p a r t i c u l a r  o f f e n d e r .  A  s t r o n g  s o c i a l  n e t w o r k  o f  

this sort  do e s n o t  e x i s t  in A n c h o r a g e ;  h e n c e  t h e r e  ar e few, 

if any, o f  the k i n d  o f  e s t a b l i s h e d  c o m m u n i t i e s  w h i c h  w o u l d  

s u p p o r t  th e Sa n F r a n c i s c o  a p p r o a c h .

E v e n  m o r e  i m p o r t a n t l y ,  h o w e v e r ,  w e  f i n d  t h e  C o m ­

m u n i t y  B o a r d ' s  s t r a t e g y  e x t r e m e l y  s u s p e c t  if n o t  in p r a c ­

tice, at l e a s t  in t h e o r y ,  f r o m  a s o c i a l  an d  p h i l o s o p h i c a l  

p e r s p e c t i v e .  T h e  S a n  F r a n c i s c o  p r o g r a m  e m p h a s i z e s  tha t o n e  

o f  its p r i m a r y  o b j e c t i v e s  is to e n a b l e  m e m b e r s  o f  p a r t i c u l a r  

c o m m u n i t i e s  to e s t a b l i s h  a n d  e n f o r c e  s t a n d a r d s  o f  b e h a v i o r - - 

in e f f e c t ,  to i m p o s e  u p o n  all r e s i d e n t s  o f  a p a r t i c u l a r  a r e a  

th e a t t i t u d e s  o f  the m a j o r i t y  as to h o w  i n d i v i d u a l s  s h o u l d  

i n t e r a c t . 43

43 " P e e r  p r e s s u r e "  t e c h n i q u e s  o f  d i s p u t e  r e s o l u t i o n  w o u l d  
be  p a r t i c u l a r l y  i n a p p r o p r i a t e  an d  p r o b a b l y  i n e f f e c t u a l  
in A l a s k a .  Th e A l a s k a  S u p r e m e  C o u r t  has  o b s e r v e d

C u r  t e r r i t o r y  a n d  n o w  s t a t e  ha s  t r a d i t i o n­
a l l y  b e e n  t h e  h o m e  o f  p e o p l e  w h o  p r i z e  t h e i r  
i n d i v i d u a l i t y  a n d  w h o  h a v e  c h o s e n  to s e t t l e  
o r  to c o n t i n u e  l i v i n g  h e r e  in o r d e r  to a c h i e v e
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F i n a l l y ,  w e  r e c o m m e n d  t h a t  th e  c e n t e r  k e e p  o n l y  

m i n i m a l  r e c o r d s  on  the  n a t u r e  a n d  o u t c o m e  o f  th e  i n d i v i d u a l  

d i s p u t e s  it p r o c e s s e s .  W h e n  he  s i g n s  th e f o r m  c o n s e n t i n g  to 

m e d i a t i o n / a r b i t r a t i o n ,  e a c h  p a r t y  w i l l  fill  o u t  a s i n g l e  

card. Th e d a t a  c o l l e c t e d  on  t h i s  c a r d  w i l l  i n c l u d e  so m e 

d e m o g r a p h i c  i n f o r m a t i o n  on  e a c h  p a r t y ,  t h e  r e f e r r a l  s o u r c e  

for e a c h  d i s p u t e ,  a n d  e a c h  d i s p u t a n t s '  b r i e f  d e s c r i p t i o n  of  

t he c o n t r o v e r s y .  No r e c o r d  w i l l  be  k e p t  o f  th e s e t t l e m e n t s  !

or  a w a r d s  r e n d e r e d  in i n d i v i d u a l  c a s e s  b e y o n d  t h o s e  a w a r d  

d o c u m e n t s  m i n i m a l l y  n e c e s s a r y  f o r  e n f o r c e m e n t  in a c o u r t  o f  

l a w  in the e v e n t  o f  n o n c o m p l i a n c e .

We r e a l i z e  that a m o r e  e x t e n s i v e  r e c o r d - k e e p i n g  

s y s t e m  m i g h t  a i d  the p r o g r a m  in e v a l u a t i n g  its e f f e c t i v e n e s s  

and  in r e v i s i n g  its p r o c e d u r e s ,  bu t  w e  c a n  se e  n o  o t h e r  w a y  

to p r e s e r v e  the c o n f i d e n t i a l i t y  o f  the h e a r i n g s .  If, for 

e x a m p l e ,  a d i s p u t a n t  in a s u b s e q u e n t  c i v i l  su it  b a s e d  on  an 

i n c i d e n t  g e n e r a t e d  b y  the  sa me  u n d e r l y i n g  p r o b l e m  as g a v e  

r i s e  to the  c o n t r o v e r s y  r e s o l v e d  in the c e n t e r  w i s h e d  t'-* 

s u b p o e n a  the p r o g r a m ' s  r e c o r d s  r e l a t i n g  to th at  d i s p u t e ,  the 

c e n t e r  w o u l d  h a v e  n o w a y  o f  p r o t e c t i n g  its d o c u m e n t s .

S i m i l a r l y ,  if an a t t o r n e y  in a s u b s s q u e n t  c r i m i n a l  a c t i o n  

r e q u e s t e d  r e l e v a n t  r e c o r d s ,  th e  p r o g r a m  c o u l d  n o t  r e f u s e  to 

p r o v i d e  them.

a m e a s u r e  o f  c o n t r o l  o v e r  t h e i r  o w n  l i f e s t y l e s  
w h i c h  is n o w  v i r t u a l l y  u n a t  : a i n a b l e  in m a n y  o f  
o u r  s i s t e r  sta tes .

R a v i n  v. St a te , 537 P . 2d 494, 504 (1975).
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We b e l i e v e  t h a t  s t r i c t  c o n f i d e n t i a l i t y  is e s s e n­

tial to the  e f f e c t i v e  o p e r a t i o n  o f  t h e  p r o g r a m .  O n l y  if 

p a r t i e s  k n o w  tha t t h e i r  s t a t e m e n t s  a n d  a d m i s s i o n s  w i l l  n o t  

b e u s e d  a g a i n s t  t h e m  in s u b s e q u e n t  a c t i o n s  w i l l  t h e y  be 

w i l l i n g  f r e e l y  to d i s c u s s  t h e i r  p r o b l e m s  a n d  a c t i o n s  a n d  to 

w o r k  o u t  s e n s i b l e  s o l u t i o n s  to t h e i r  d i s p u t e s .  If so me  

l e g a l  m e c h a n i s m  c a n  b e  d e v e l o p e d  for  p r o t e c t i n g  the  c e n t e r ' s  

d o c u m e n t s ,  w e  w o u l d  g l a d l y  r e v i s e  o u r  p r o c e d u r e s .  But, for 

now, w e  r e c o m m e n d  that r e c o r d - k e e p i n g  be m i n i m i z e d .

S t a f f

We r e c o m m e n d  that  in its f i r s t  y e a r  of  o p e r a t i o n  the 

c e n t e r  e m p l o y  f ou r f u l l t i m e  s t a f f  w o r k e r s :  a d i r e c t o r ;  two

i n t a k e  o f f i c e r s ;  a n d  a s e c r e t a r y - r e c e p t i o n i s t . T h e  d i r e c t o r  

w o u l d  s u p e r v i s e  the d a y - t o - d a y  o p e r a t i o n  o f  the p r o g r a m ,  

r e v i e w  a n d  r e v i s e  s c r e e n i n g  s t a n d a r d s ,  h e l p  the m e d i a t o r /  

a r b i t r a t o r s ,  s u p e r v i s e  f o l l o w - u p  p r o c e d u r e s ,  m a i n t a i n  c o n ­

tact w i t h  o t h e r  a g e n c i e s  a n d  w i t h  the s p o n s o r i n g  o r g a n i z a­

tion, a n d  i m p l e m e n t  th e r e c o m m e n d a t i o n s  o f  th e b o a r d  o f 

d i r e c t o r s .  Th e  i n t a k e  o f f i c e r s  w o u l d  m t e r i v e w  d i s p u t a n t s ,  

s c r e e n  c a s e s  for a d m i s s i o n  to the c e n t e r ,  c o l l e c t  pre- 

h e a r i n g  d a ta , s c h e d u l e  h e a r i n g s ,  s e l e c t  m e d i a t i o n  p a n e l s ,  

a n d  c o n d u c t  f o l l o w - u p  p r o c e d u r e s .  T h e  s e c r e t a r y  w o u l d  

r e c e i v e  w a l k - i n s ,  s c h e d u l e  i n t e r v i e w s ,  m a k e  s u r e  that all 

p e r s o n s  w e r e  n o t i f i e d  a n d  r e m i n d e d  o f  t h e i r  a p p o i n t m e n t s ,  

an d h a n d l e  the p a p e r w o r k  o f  the o f f i c e .
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This represents, in our opinion, the bare-minimum 
s t a f f  which could succes s fu l l y  administer the program. Five 
would probably be be t te r .  We estimate that the f i r s t-year  
caseload of the center w i l l  be between 500 and 1000. The 
Rochester Community Dispute Services Project , the only 
program with a caseload which f a l l s  within th is  range, has a 
fu l l- t ime s t a f f  of s i x .  The f i v e  centers for which we have 
data re la t ing  to s t a f f i ng  employ an average of 5.1 fu l l- t ime 
workers per 1000 cases. Thus, we are proposing a work force 
s l i g h t3■* smal ler than that found necessary by other programs. 
As we begin to implement the pro jec t ,  we may wel l discover 
that more intake o f f i c e r s  are needed. And, as the caseload 
of the center increases, we w i l l  ce r ta in ly  need a larger 
s t a f f .  But, at the outset ,  we think that four or f i ve  w i l l  
be necessary and s u f f i c i e n t .

We recommend the fol lowing composition and d i s ­
t r ibu t ion  for the poj l  of hearings o f f i c e r s :  Two-thirds of
the mediator/arbi trators should be volunteer laypersons; 
one-third should be volunteer at torneys. Three o f f i c e r s  
should be assigned to each case--one attorney and two lay- 
people. The mediators should serve approximately twice a 
month and should handle two cases per session. A projected 
caseload of approximately 750 therefore, wou1d r ' q " i r e  a

9

pool of 50 volunteers.
Several considerat ions under l ie our decis ion to 

use a mixed panel of lawyers and non-lawyers. F i r s t ,  we 
be l ieve that an at torney’ s t ra in ing and experience in ad-
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v e r s a r i a l ,  invest iga tory and sett lement s k i l l s  w i l l  enable 
him more e f f e c t i v e l y  to control the d i spu tan t s1 behavior and 
to draw out and te s t  the i r  s to r ie s .  Second, in accordance 
with our recommendation in the preceding sect ion, h is know­
ledge of the law (and his a b i l i t y  to explain i t )  w i l l  help 
to prevent the panel from rendering an a rb i t r a t ion  award 
which i s  gross ly  inconsis tent with the decis ion the par t ies 
would have received in a court of recoid. Prospective 
par t ic ipan ts ,  r e fe r r a l  agencies, and funding sources, wisely 
or not, are l i k e l y  to be less skept ical of a program with 
some t i e s  to the lega l  system than of one administered 
en t i r e l y  by laypeople.

The laypersons on each panel serve equa l ly impor­
tant funct ions. F i r s t ,  we hope that they w i l l  p a r t i a l l y  
o f f se t  the lawyer's penchant for adversar ia l  procedures; 
they w i l l  make the hearing less formal and imposing and 
ensure that the disputants r ea l i z e  that the goal of the 
program i s  to design a so lut ion to the i r  common problem, not 
to vanquish the i r  opponents Second, they w i l l  contribute 
to the image of the center as a community serv ice; the i r  
presence w i l l  lead a disputant to pt.ceiv* a hearing panel 
as a group of his peers and w i l l  help to give the center a 
more access ib le and down-t5-earth image. Third, the use of 
lay hearing o f f i c e r s  w i l l  help to pub l ic i ze the program; by 
word of mouth, many other c i t i z en s  w i l l  learn of the program 
and w i l l  be more l i k e l y  to bring the i r  disputes d i r e c t l y  to 
i t .  F in a l l y ,  the proposed s t ructure of the program w i l l



al low many c i t i z en s  to get involved in the administ rat ion of 
j u s t i c e .  Even apart from the qua l i t y  of the dispute re so lu ­
t ion thereby made poss ib le ,  we bel ieve that i t  contr ibutes 
to a greater sense of community re spons ib i l i t y  and concern 
for i c i t y  to enable i t s  res idents to learn about and to 
par t ic ipate in the lega l  process.

Our decis ion to employ lay hearing o f f i c e r s  e f f e c ­
t i v e l y  d ic ta te s  our recommendation that three mediators/arbi­
t ra to rs  be used to process each dispute. I t  might be poss ible 
to a l l o t  only one hearing o f f i c e r  to each case i f  we l im i ted 
our pool e i ther to attorneys or to profess ional  mediators.
The projects es tab l i shed in Miami, Orlando and Columbus 
report that a mediator/arbi trator with lega l  or profess ional 
t ra in ing i s  qui te capable of conducting a hearing on his 
own. Those programs which use lay mediators, however, have 
found panels more e f f e c t i v e .  The Boston Urban Court Program, 
tor instance, reports that i t s  sessions have been "more 
balanced and more comfortable for the mediators when more 
than one p a r t i c ip a te s " .4*

In addit ion,  we bel ieve that the use of three 
hearing o f f i c e r s  instead of one w i l l  lend greater cons is ­
tency to the awards generated by the center. The prejudices 
or pecu l iar moral values of an ind iv idua l  mediator/arbi trator 
w i l l  be le ss  l i k e l y  to a f fec t  the decis ion rendered in a

The Urban Court Program (December 9, 1974) (a des­c r ip t i v e  summary prepared by the Just ice Resource I n s t i t u t e  Inc . ) .


