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A l l  o f  t h e  a b o v e  w e r e  u u l u i n i :..u o

D e f e n d a n t .  D e f e ^ ^ n t ' s  a t t o r n e y  a s k s  D e f e i ^ ^ n t  i f  h e  w r o t e  

t h e m ,  h e  a d m i t t e d  it, h o w e v e r  e x p l a i n e d  t h e y  w e r e  w r i t t e n  

" a f t e r  I r e a d  o f  t h e  b a n k  r o b b e r y  - I w a s  f a n t a s i z i n g  h o w  I 

w o u l d  h a v e  d o n e  it , i f  i t  w e r e  m e " .  D e f e n d a n t ' s  a t t o r n e y  

c a n n o t ,  i n  g o o d  f a i t h ,  s a y  t h a t  h e  b e l i e v e s  d e f e n d a n t .

r

Q U E S T I O N S :

1. D o e s  D e f e n d a n t ' s  a t t o r n e y  h a v e  a n  e t h i c a l  o b l i ­

g a t i o n  t o  t u r n  o v e r  t h e  m a t e r i a l  - o r  p a r t  o f  it , t o  t h e  

D i s t r i c t  A t t o r n e y  o r  p o l i c e ?  (If so, s h o u l d  h e  w i t h d r a w  f r o m  

t h e  c a s e ? )

2. I f  h e  k e e p s  t h e  m a t e r i a l ,  s h o u l d  h e  k e e p  it in 
*

h i s  p e r s o n a l  p o s s e s s i o n  o r  r e t u r n  it t o  t h e  c a r  w h e r e  it w a s  

f o u n d ?

(a) S e c  A S  11. 3 0 . 3 3 0  (Sic)

(b) a l s o  n o t e ; c a r  c o u l d  b e  r e p o s s e s s e d  

s o o n

T h e  C o m m i t t e e  h a s  c o n s i d e r e d  t h e  q u e s t i o n s  p o s e d ,  

a n d  h a s  f o r m u l a t e d  a n  o p i n i o n  a s  to  t h e  p r e s e n t  e t h i c a l l y -  

t s q u i r e d  c o u r s e  o f  c o n d u c t .

O u r  c o n s i d e r a t i o n  a n d  o p i n i o n  is  b a s e d  s o l e l y  u p o n  

I h e  e t h i c a l  r e q u i r e m e n t s  w h i c h  m a y  b e  i m p o s e d  u p o n  d e f e n d a n t ' s  

a t t o r n e y .  D e f e n d a n t ' s  a t t o r n e y  is a c i t i z e n  a n d  is  s u b j e c t  

t o  t h e  l a w  i n  t h e  s a m e  m a n n e r  a n d  t o  t h e  s a m e  e x t e n t  a s  o t h e r  

c i t i z e n s .  A s  s u g g e . s t e d ,  A S  1 1 . 3 0 . 3 1 5  m a y  a r g u a b l y  i m p o s e  

s o m e d u t y  w i t h  r e s p e c t  t o  t h e  p h y s i c a l  e v i d e n c e  in t h e  

a t t o r n e y ' s  p o s s e s s i o n .  T n a t  S t a t u t e  p r o v i d e s  a s  f a l l o w s :

z .



 i. c o y  in ^ ,  a l t e r in g  o r  c o ® .3 _ U n g
e v i d e n c e .  A  p e r s o n  w h o  w i  u u l  l.y d e s t r o y s ,  

a l t e r s  o r  c o n c e a l s  e v i d e n c e  c o n c e r n i n g  

t h e  coirunission o f  a c r i m e  o r  e v i d e n c e  

w h i c h  i s b e i n g  s o u g h t  f o r  p r o d u c t i o n  

d u r i n g  a n  i n v e s t i g a t i o n ,  i n q u i r y  o r  t r i a l ,  

w i t h  t h e  i n t e n t  t o  p r e v e n t  t h e  e v i d e n c e  

f r o m  b e i n g  d i s c o v e r e d  o r  p r o d u c e d ,  i s  

g u i l t y  o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c ­

t i o n  i s  p u n i s h a b l e  b y  i m p r i s o n m e n t  f o r  n o t  

“m o r e  t h a n  o n e  y e a r ,  o r  b y  a  f i n e  o f  n o t  

m o r e  t h a n  $ 1 , 0 0 0 , o r  b y  b o t h .

T h e  C o m m i t t e e  h a s  t a k e n  t h e  s t a t u t e  i n t o  c o n s i d e r a ­

t i o n ,  b u t  o b v i o u s l j  c a n  r e n d e r  n o  d e f i n i t i v e  o p i n i o n  a s  t o  

i t s  a p p l i c a b i l i t y ,  o r  t h e  a p p l i c a b i l i t y  o f  o t h e r  c i v i l  a n d  

c r i m i n a l  l a w  o f  t h e  S t a t e  o f  A l a s k a .  T h e  c o u r s e  o f  c o n d u c t

o u t l i n e d  in t h i s  o p i n i o n  is b a s e d  u p o n  e t h i c a l  c o n s i d e r a t i o n s ,  

b u t  if a d i f f e r e n t  c o u r s e  o f  a c t i o n  is  r e q u i r e d  b y  t h e  s t a t u t e  

o b s e r v a n c e  o f  t h e  s t a t u t o r y  r e q u i r e m e n t  w o u l d  a l s o  m e  e t h i -
r

c a l l y  p r o p e r .  S e e  D R 4  - 1 0 1 (c) (2), w h i c h  p r o v i d e s :  "A  l a w y e r

m a y  r e v e a l :  (2) C o n f i d e n c e s  o r  s e c r e t s  w h e n  p e r m i t t e d  u n d e r

D i s c i p l i n a r y  R u l e s  o r  r e q u i r e d  b y  l a w  o r  C o u r t  O r d e r . "

In a d d i t i o n ,  if t h e  s t a t u t e  r e q u i r e s  t h e  r e v e l a t i o n  

o f  t h e  c o n f i d e n c e  o r  s e c r e t ,  s u c h  r e v e l a t i o n  i s  e t h i c a l l y  r e ­

q u i r e d .  D R 7 - 1 0 2 ( A ) (3) p r o v i d e s :  •

I n  h i s  r e p r e s e n t a t i o n  o f  a c l i e n t ,  a 

l a w y e r  s h a l l  n o t :

(3) C o n c e a l  o r  k n o w i n g l y  f a i l  to 

d i s c l o s e  t h a t  w h i c h  h e  is  r e q u i r e d  b y  

l a w  t o  r e v e a l .

It is t h e  a t t o r n e y ' s  d u t y  u n d e r  C a n o n  4 o f  t h e  

C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  to  p r e s e r v e  t h e  c o n f i d e n c e  

a n d  s e c r e t s  o f  a c l i e n t .  A s  D R 4 - 1 0 1 ( c )  p o i n t s  o u t ,  y o u  m a y  

e t h i c a l l y  r e v e a l  c o n f i d e n c e s  o r  s e c r e t s  o f  a c l i e n t  w h e n  

r e q u i r e d  b y  l a w ,  b u t  o t h e r w i s e ,  s u c h  r e v e l a t i o n  o f  c o n f i d ' - n c e s  

o r  s e c r e t s  is p r o h i b i t e d .  A s  E C 4 - 4  p r o p e r l y  p o i n t s  o u t ,  t h i s



c o n f i d e n c e s  a n d  s e c r e t  0d u t y  t o  s a f e g u a r d  CTTe c o n f i d e n c e s  a n d  s o c r e t ^ P k f  a c l i e n t  is 

b r o a d e r  t h a n  t h e  a t t o r n e y / c l i e n t  e v i d e n c i a r y  p r i v i l e g e ,  a n d  

" . . . e x i s t s  w i t h o u t  r e g a r d  t o  t h e  n a t u r e  o r  s o u r c e  o f  i n f o r m a ­

t i o n  o r  t h e  f a c t  t h a t  o t h e r s  s h a r e  t h e  k n o w l e d g e . "  T h u s ,  it 

s e e m s  c l e a r  t o  u s  t h a t  t h e  a t t o r n e y  i s  e t h i c a l l y  o b l i g a t e d  

n o t  t o  r e v e a l  t h e  e x i s t e n c e  o f  t h e  p h y s i c a l  e v i d e n c e  w h i c h  

h a s  c o m e  i n t o  h i s  p o s s e s s i o n ,  u n l e s s  r e q u i r e d  t o  d o  s o  b y  

s t a t u t e .

W e  h a v e  a l s o  c o n s i d e r e d  i n f o r m a l  O p i n i o n  £ 1 0 5 7  o f  

t h e  A m e r i c a n  B a r  / a s s o c i a t i o n  C o m m i t t e e  o n  E t h i c s ,  a n d  f i n d  

t h e  a n a l y s i s  t h e r e i n  p e r s u a s i v e .  T h e  A m e r i c a n  B a r  A s s o c i a t i o n  

h a s  a d v i s e d  t h a t  w h e n  a c l i e n t ,  o r  o n e  a c t i n g  o n  b e h a l f  o f  a 

c l i e n t ,  p r e s e n t s  e v i d e n c e  o f  t h e  t y p e  d e s c r i b e d  t o  u s  t o  t h e  

a t t o r n e y ,  t h e  a t t o r n e y  s h o u l d  d e c l i n e  t o  t a k e  p o s s e s s i o n  o f

it a n d  s h o u l d  a d v i s e  t h e  c l i e n t  w i t h  r e s p e c t  to  h i s  o b l i g a t i o n s  

r e g a r d i n g  t h e  e v i d e n c e  u n d e r  r e l e v a n t  s t a ' e  la w.  If t n e  c l i e n t  

t h e n  d e c l i n e s  t o  f o l l o w  t h e  c o u r s e  t h a t  h e  i s  l e g a l l y  o b l i g a t e d  

t o  fc H o w ,  t h e  a t t o r n e y  s h o u l d  e i t h e r  d e c l i n e  e m p l o y m e n t  o r  

w i t h d r a w  f r o m  e m p l o y m e n t  p r e v i o u s l y  a c c e p t e d .  In o u r  o p i n i o n ,  

t h i s  is t h e  c o r r e c t  b a l a n c i n g  o f  t h e  i n t e r e s t s  o f  s o c i e t y ,  t h e  

a t t o r n e y ' s  d u t y  a s  .in o f f i c e r  o f  t h e  c o u r t ,  a n d  t h e  a t t o r n e y ' s  

d u t y  to. p r e s e r v e  t h e  c o n f i d e n c e s  a n d  s e c r e t s  o f  a c l i e n t .

T h e r e f o r e ,  in t h e  s i t u a t i o n  p o s e d ,  it  is o u r  o p i n i o n  

t h a t  t h e  a t t o r n e y  is e t h i c a l l y  r e q u i r e d  t o  c o n t a c t  t h e  " f r i e n d "  

w h o  t e n d e r e d  t h e  e v i d e n c e  t o  h i m ,  r e t u r n  it to  h i s  p o s s e s s i o n ,  

a d v i s e  t h e  " f r i o n d " y/of t h e  e x i s t e n c e  a n d  t e r m s  o f  A S  1 1 . 3 0 . 3 1 5 ,  

a n d ^ a d v i s e  t h e  f r i e n d ,  if a s k e d  a n y  a d d i t i o n a l  q u e s t i o n s ,  to 

s e c u r e  h i s  o w n  c o u n s e l .



W h e t h e r  o r  n o t  t h e  l a w y e r  is r e q u i ^ ? d  t o  w i t h d r a w  f r o m

r e p r e s e n t a t i o n  o f  t h e  a c c u s e d  w i l l  d e p e n d  u p o n  t h e  c o u r s e  o f

f u t u r e  e v e n t s .  D R  2 - 1 1 0 ( B ) ( 2 )  p r o v i d e s  a s  f o l l o w s :

A  l a w y e r  r e p r e s e n t i n g  a c l i e n t  b e f o r e  

a t r i b u n a l ,  w i t h  i t s  p e r m i s s i o n  if 

r e q u i r e d  b y  i t s  r u l e s ,  s h a l l  w i t h d r a w  

f r o m  e m p l o y m e n t ,  a n d  a l a w y e r  r e p r e ­

s e n t i n g  a c l i e n t  i n  o t h e r  m a t t e r s  s h a l l  

w i t h d r a w  f r o m  e m p l o y m e n t ,  if:

(2) H e  k n o w s  o r  i t  i s o b v i o u s  t h a t  h i s  c o n ­

t i n u e d  e m p l o y m e n t  w i l l  r e s u l t  in v i o l a t i o n  

o f  a D i s c i p l i n a r y  R u l e .

D R  7 - 1 0 2 (A) & (B) p r o v i d e  i n  p a r t  c S  f o l l o w s :

I n  h i s  r e p r e s e n t a t i o n  o f  a c l i e n t ,  a 

. l a w y e r  s h a l l  n o t :  (A)

(3) C o n c e a l  o r  k n o w i n g l y  f a i l  t o  d i s c l o s e

t h a t  w h i c h  h e  is  r e q u i r e d  b y  l a w  t o  r e v e a l .

(•«) K n o w i n g l y  u s e  p e r j u r e d  t e s t i m o n y  o r  f a l s e  

e v i d e n c e .

(5) K n o w i n g l y  m a k e  a f a l s e  s t a t e m e n t  o f  l a w  

o r  f a c t .

(6 ) P a r t i c i p a t e  i n  t h e  c r e a t i o n  o r  p r e s e r v a t i o n  

o f  e v i d e n c e  w h e n  h e  k n o w s  o r  i t  is o b v i o u s  

t h a t  t h e  e v i d e n c e  is f a l s e .

(7) C o u n s e l  o r  a s s i s t  h i s  c l i e n t  in c o n d u c t  

t h a t  t h e  l a w y e r  k n o w s  t o  b e  i l l e g a l  o r  

f r a u d u l e n t .

(8 ) K n o w i n g l y  e n g a g e  in o t h e r  i l l e g a l  c o n d u c t  

o r  c o n d u c t  c o n t r a r y  t o  a D i s c i p l i n a r y  R u l e .

(B) A  l a w y e r  w h o  r e c e i v e s  i n f o r m a t i o n  c l e a r l y  e s t a b ­

l i s h i n g  t h a t :

(1) H i s  c l i e n t  h a s , in t h e  c o u r s e  o f  t h e  r e p r c -  • 

s e n t a t i o n ,  p e r p e t r a t e d  a f r a u d  u p o n  a p e r s o n  

o r  t r i b u n a l  s h a l l  p r o m p t l y  c a l l  u p o n  h i s  

c l i e n t  t o  r e c t i f y  t h e  s a m e ,  a n d  if h i s  c l i e n t  

r e f u s e s  o r  is  u n a b l e  to  .do so, h e  s h a l l  r e ­

v e a l  t h e  f r a u d  to  t h e  a f f e c t e d  p e r s o n  o r  

t r i b u n a l .



•«

(2 ) p e r s o n  o t h e r  t h a n  h i s  c l ^ W t  h a s  p e r p e t r a t e d  

a f r a u d  u p o n  a t r i b u n a l  s h i ^ l  p r o m p t l y  r e v e a l  

t h e  f r a u d  t o  t h e  t r i b u n a l .

O b v i o u s l y  t h e r e  i s  a p o t e n t i - ' l  f o r  v i o l a t i o n  o f  o n e

o f  t h e  D i s c i p l i n a r y  R u l e s  in  t h e  f u t u r e  e v o l u t i o n  o f  t h i s

s i t u a t i o n .  I f  t h e  l a w y e r  k n o w s ,  o r  it  b e c o m e s  o b v i o u s ,  t h a t

s u c h  a v i o l a t i o n  h a s  o c c u r r e d ,  i s  o c c u r r i n g ,  o r  w i l l  occ"-._
• • • • *

h e  w i l l  b e  o b l i g a t e d  to w i t h d r a w .

A d o p e d  b y  B o a r d  o f  G o v e r n o r s  J u n e  6, 1 9 7 7
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T h e  C o m m i t t e e  h a s  b e e n  a s k e d  t h e  f o l l o w i n g  q u e s t i o n :

W i t h  r e g a r d  t o  a n  a t t o r n e y  a d m i t t e d  i n  A l a s k a  

w h o  h a s  b e e n  a l a w  c l e r k  t o  a S u p e r i o r  C o u r t  

j u d g e  a n d  w h o  h a s  e n t e r e d  p r i v a t e  p r a c t i c e  b y  

j o i n i n g  a n  e x i s t i n g  l a w  f i r m ,  m a y  h e  d o  a n y  o f  

t h e  f o l l o w i n g :

1) R e p r e s e n t  a c l ' e n t  i n  c o u r t ;

2) G i v e  p r o f e s s i o n a l  c o n s u l t a t i o n  

o r  a s s i s t a n c e  t o  a c l i e n t ;

3) P e r f o r m  l e g a l  r e s e a r c h  r e l a t i n g  

t o  a c a s e  o f  a c l i e n t ;  o r

4) D o  f a c t u a l  r e s e a r c h  a n d  i n v e s t i ­

g a t i o n  r e l a t i n g  t o  a c a s e  o f  a 

c l i e n t ;

w h e n  t h a t  c l i e n t  h a s  b e e n  r e p r e s e n t e d  b y  t h e  l a w  f i r m  

b e f o r e  t h e  S u p e r i o r  C o u r t . j u d g e  t o  w h o m  t h e  l a w  c l e r k  

h a d  s e r v e d  u n d e r  t h e  f o l l o w i n g  c i r c u m s t a n c e s :
( .

/ A) W h e n  t h e  c l i e n t ' s  c a s e  w a s  m e r e l y

V p e n d i n g  b e f o r e  t h e  j u d g e ;

B) W h e n  t h e  c a s e  w a s  p e n d i n g  a n d  t h e

l a w  c l e r k  h a d  h u d  a d m i n i s t r a t i v e  

c o n t a c t  w i t h  t h e  c a s e  s u c h  a s  m e r e l y  

b r i n g i n g  t h e  f i l e  t o  t h e  j u d g e  a t  

t h e  t i m e  f o r  h i s  c o n s i d e r a t i o n  o f  a

• m o t i o n  m a d e  i n  t h e  c a s e ;  o r

C) W h e n  t h e  c a s e  w a s  p e n d i n g  a n d  t h e

l a w  c l e r k  h a d  p e r f o u n e d  l e g a l  r e s e a r c h

a n d  h a d  d r a f t e d  a m e m o r a n d u m  o n  t h e  

l a w  f o r  t h e  j u d g e  o n  a n  i s s u e  r a i s e d  

b y  e i t h e r  o f  t h e  p a r t i e s  t o  t h e  c a s e ?

T h e  a t t o r n e y  w o u l d  b e  e n t i t l e d  t o  p e r f o r m  the 

s e r v i c e s  e n u m e r a t e d  1, 2, 3, a n d  4 i n  t h e  e v e n t  t h a t  h i s

c o n t a c t  w i t h  t h e  c a s e  h a d  b e e n  s o l e l y  a s  d e s c r i b e d  in p a r a ­

g r a p h s  A  a n d  B. I f  t h i s  c o n t a c t  h a d  b e e n  m o r e  s u b s t a n t i v e ,



K

s u c h  cts t h a t  d e s c r i b e d  i n  p a r a g r a p h  C, h e  w o u l d  n o t  b e  e n t i t l e d  

t o  p a r t i c i p a t e  i n  a n y  w a y  i n  t h e  r e p r e s e n t a t i o n  o f  t h e  c l i e n t  

i n  t h a t  c a s e  b e c a u s e  o f  t h e  a p p a r e n c e  o f  i m p r o p r i e t y  a s s o c i a t e d  

w i t h  h a v i n g  d e a l t  s u b s t a n t i v e l y  w i t h  t h e  c a s e  a s  a n  a g e n t  

o f  t h e  court,, a n d  t h e n  a d o p t i n g  a n  a d v o c a c y  r o l e  i n  t h e  

s a m e  c a s e .
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T h e  C o m m i t t e e  h a s  b e e n  a s k e d  t h e  f o l l o w i n g  q u e s t i o n

A s s u m e  t h a t  a n  i n d i v i d u a l  i s  i n v o l v e d  in a n  

a u t o m o b i l e  a c c i d n e t .  F u r t h e r  a s s u m e  t h a t  t h e  

i n d i v i d u a l  b e l i e v e s  t h a t  t h e  o t h e r  p a r t y  

w a s  a t  f a u l t  in  c a u s i n g  t h e  a c c i d e n t  a n d  

w i s h e s  t o  p u r s u e  r e c o v e r y  o f  d a m a g e s  t h r o u g h  

l i t i g a t i o n .  A s s u m e  f u r t h e r  t h a t  t h e  p a r t y  

t h e n  c o n t a c t s  c o u n s e l  a n d  a f t e r  h a v i n g  t h e  

h o u r l y  f e e  v e r s u s  c o n t i n g e n t  f e e  s i t u a t i o n  

t h o r o u g h l y  e x p l a i n e d ,  t h e  p a r t y  e l e c t s  to 

e n t e r  i n t o  a c o n t i n g e n t  f e e  p r o f e s s i o n a l  

e m p l o y m e n t  c o n t r a c t  w i t h  t h e  a t t o r n e y  f o r  a n  

a p p r o p r i a t e  p e r c e n t a g e  o f  t h e  r e c o v e r y  w h i c h  

i s  r e a s o n a b l e  a n d  p u s t .  N o w ,  t h e n  a s s u m e  

f u r t h e r  t h a t  t h e  p a r t y  w h o  h a s  n o w  t a k e n  t h e  

p o s t u r e  o f  b e i n q  a p r o s p e c t i v e  p l a i n t i f f  in 

l i t i g a t i o n  i s  w i t h o u t  s u f f i c i e n t  f u n d s  o r  

i n c l i n a t i o n  t o  p a y  f o r  a n  h o u r l y  f a s h i o n  o r  

f l a t  f e e  b a s i s  f o r  i n v e s t i g a t i v e  s e r v i c e s .

A s s u m e  f u r t h e r  t h e n  t h a t  e i t h e r  a t  t h e  s u g g e s t i o n  

o f  c o u n s e l  o r  i n d e p e n d e n t l y ,  t h e  p a r t y  t h e n

e n t e r s  i n t o  a c o n t i n g e n t  f e e  c o n t r a c t  w i t h  a n

' i n v e s t i g a t i n g  firm;: s a i d  c o n t r a c t  p r o v i d i n g

t h a t  t h e  i n v e s t i g a t i n g  f i r m  w i l l  d o  i n v c s t i g a t i o n  

o f  t h e  i n c i d e n t  i t s e l f  a n d  s u p p l y  r e p o r t s  to 

c o u n s e l  ( a n d  t h e o r e t i c a l l y  t e s t i f y  a s  t o  t h e i r  

i n v e s t i g a t i o n  o r  t h e  w o r k  p r o d u c t  t h e r e o f )  in 

r e t u r n  f o r  a p e r c e n t a g e  o f  t h e  u l t i m a t e  r e c o v e r y ,  

s a i d  p e r c e n t a g e  b e i n g  r e a s o n a b l e  a n d  j u s t .

T h e  q u e s t i o n  I w i s h  tc p r e s e n t  t o  t h e  E t h i c s  

C o m m i t t e e  i s  w h e t h e r  o r  n o t  t h e  i n v e s t i g a t o r s  

c o n t i n g e n t  f e e  a g r e e m e n t  d i r e c t l y  w i t h  t h e  c l i e n t  

is v i o l a t i v e  o f  a n y  c o n o n  o f  e t h i c s .  I a m  o f  
c o u r s e  a w a r e  t h a t  it is u n e t h i c a l  to r e t a i n  

t h e  s e r v i c e s  o f  a n  e x p e r t  w i t n e s s  o n  a c o n ­

t i n g e n t  f e e  b a s i s  a n d  c a n  r e a d i l y  u n d e r s t a n d  

t h e  r e a s o n i n g  b e h i n d  s u c h  a v c i w .  M y  q u e r y  

t h u s  is a i m e d  a t  t h e  c o n c e p t  o f  c o n t r a c t i n g  

o n  a c o n t i n g e n t  f e e  b a s i s  f o r  s e r v i c e s  to b e  

p e r f o r m e d  w h e r e  i t  is p o s s i b l e  a l t h o u g h  n o t  

p l a n n e d  t h a t  t h e  o t h e r  p a r t i e s  to t h e  c o n t r a c t ,  

t o - w i t ,  t h e  i n v e s t i g a t o r ,  w i l l  u l t i m a t e l y  b e  

p a i d  a f i x e d  p e r c e n t a g e  f r o m  t h e  p r o c e e d s  o f  

t h e  l i t i g a t i o n  o r  s e t t l e m e n t .

*>__



In t h e  C o m m i t t e e ' s  o p i n i o n ,  it w o u l d  b e  e t h i c a l l y  

i m p r o p e r  f o r  a n  a t t o r n e y  t o  i n s t i g a t e  o r  p a r t i c i p a t e  in a n  

a r r a n g e m e n t  s u c h  a s  t h e  o n e  d e s c r i b e d .  In t h e  C o m m i t t e e ' s  

o p i n i o n ,  t h i s  c r e a t e s  a n  u n d u e  o p p o r t u n i t y  f o r  o v e r r e a c h i n g  

a c l i e n t  w i t h  r e s p e c t  t o  t h e  c o s t s  o f  l i t i g a t i o n ,  a n d  h a s  a n  

i n h e r e n t  p o t e n t i a l  f o r  a b u s e  a s  a s u b t e r f u g e  t o  a v o i d  t h e  

c l e a r  p r o h i b i t i o n  o f  t h e  l a w y e r  h i m s e l f  e m p l o y i n g  an  i n v e s t i ­

g a t o r  o r  o t h e r  e x p e r t  w i t n e s s  o n  a c o n t i n g e n t  fee.  In a d d i ­

ti o n ,  t h e  C o m m i t t e e  is p e r s u a d e d  by  p r e v i o u s  f o r m a l  a n d  

i n f o r m a l  o p i n i o n s  of t h e  A m e r i c a n  B a r  A s s o c i a t i o n  p r o h i b i t i n g  

s i m i l a r  f e e  a r r a n g e m e n t s  o n  t h e  b a s i s  t h a t  t h e y  c o n s t i t u t e  

d i v i d i n g  l e g a l  f o e s  w i t h  a n o n - l a w y e r .

T h u s ,  it is t h e  C o m m i t t e e ' s  o p i n i o n  t h a t  a r r a n g e  

m e n t s  s u c h  a s  t h a t  d e s c r i b e d  a r e  n o t  e t h i c a l l y  p e r m i s s i b l e .

D a t e d :  O c t o b e r  15, 1976



T h e  C o m m i t t e e  h a s  b e e n  a s k e d  t h e  f o l l o w i n g  q u e s t i o n  

M a y  a n  a t t o r n e y  h o l d  a c l i e n t ' s  p a p e r s  p u r s u a n t  t o  t h e  a t t o r ­

n e y s '  l i e n  s t a t u t e ,  A . S .  3 4 . 3 5 . 4 3 0 ( a )  w i t h o u t  v i o l a t i n g  

D R  2 - 1 1 0  (a) (2), w h e n  t h e  p a p e r s  w o u l d  b e  h e l p f u l  t o  t h e  

c l i e n t  i n  p e n d i n g  l i t i g a t i o n .

T h e  C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  p r o v i d e s  

t h a t  " . . .  a l a w y e r  s h a l l  n o t  w i t h d r a w  f r o m  e m p l o y m e n t  

u n t i l  h e  h a s  t a k e n  r e a s o n a b l e  s t e p s  t o  a v o i d  f o r e s e e a b l e  

p r e j u d i c e  t o  t h e  r i g h t s  o f  h i s  c l i e n t s ,  i n c l u d i n g  . . . d e ­

l i v e r i n g  t o  t h e  c l i e n t  a l l  p a p e r s  a n d  p r o p e r t y  t o  w h i c h  t h e  

c l i e n t  i s  e n t i t l e d  . . D R  2 - 1 1 0  (a) (2). E t h i c a l  C o n s i d e r a ­

t i o n  2 - 3 2  a d d s  t h a t  a l a w y e r  s h o u l d  e n d e a v o r  t o  m i n i m i z e  

p o s s i b l e  a d v e r s e  e f f e c t s  a n d  p r e j u d i c e  t o  h i s  c l i e n t  w h e n  

h e  w i t h d r a w s .  Y e t  t h e  a t t o r n e y s '  l i e n  s t a t u t e  g i v e s  t h e  

a t t o r n e y  a l i e n  f o r  c o m p e n s a t i o n  o n  t h e  p a p e r s  o f  a c l i e n t  

t h a t  h a v e  c o m e  i n t o  t h e  a t t o r n e y ' s  p o s s e s s i o n  in t h e  c o u r s e  

o f  p r o f e s s i o n a l  e m p l o y m e n t .  A . S .  3 4 . 3 5 . 4 3 0 ( a ) .

T h e  A . R . A .  h a s  d e t e r m i n e d  t h a t  w h e t h e r  a n  a t t o r n e y  

c a n  h o l f  t h e  c l i e n t ' s  p a p e r s  a s  a l i e n  is a q u e s t i o n  o f  l a w  

r a t h e r  t h a n  e t h i c s .  O p i n i o n  “209.

S i n c e  t h e  d i s c i p l i n a r y  r u l e  r e q u i r e s  t h e  r e t u r n  o f  

p a p e r s  " t o  w h i c h  t h e  c l i e n t  is e n t i t l e d "  a n  a t t o r n e y  d o e s  n o t  

v i o l a t e  D R  2 — 1 1 0 ( a ) (2) b y  e x e r c i s i n g  t h e  l i e n  in a l e g a l l y  

p r o p e r  m a n n e r  a f t e r  j u s t i f i a b l y  t e r m i n a t i n g  h i s  e m p l o y m e n t  

w i t h  t h e  c l i e n t .

D A T E D  t h i s  d a y  o f  _______ , 1 9 7 8 .

/••Jnpt c-d by  t h e  E u . J i d  12/3/78
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T h e  q u e s t i o n  h a s  b e e n  a s k e d  w h e t h e r  a n  a t t o r n e y  o r  

f i i m  w h i c h  r e p r e s e n t s  a c l i e n t  in a c i v i l  c a s e  t o  c o l l e c t  a 

d e b t  m a y  a l s o  i n i t i a t e  a c r i m i n a l  p r o s e c u t i o n  f o r  v i o l a t i o n  o f  

a s t a t u t e  w h i c h  m a k e s  f a i l u r e  t o  p a y  a c r i m e .

T h e  r e l e v a n t  D i s c i p l i n a r y  R u l e  i s  D R  7 - 1 0 5  w h i c h

p r o v i d e s :

A  l a w y e r  s h a l l  n o t  p r e s e n t ,  p a r t i c i p a t e  

i n p r e s e n t i n g ,  o r  t h r e a t e n  t o  p r e s e n t  

c r i m i n a l  c h a r g e s  s o l e l y  t o  o b t a i n  a n  

a d v a n t a g e  i n  a -‘i v i l  m a n n e r .

In d e t e r m i n i n g  w h e t h e r  t h e  p r o s e c u t i o n  v i o l a t e s  t h i s  

p r o v i s i o n  o n e  m u s t  c o n s i d e r  t h e  c o n d u c t  o f  t h e  p r o s e c u t i n g  

a t t o r n e y  a s  w e l l  a s  h i s  e x p r e s s e d  p u r p o s e ,  if a n y ,  t o  s e e  if 

t h e  p u r p o s e  is s o l e l y  t o  o b t a i n  p a y m e n t  o r  s o m e  o t h e r  a d v a n ­

t a g e  in t h e  c i v i l  c a s e .

T h e  p u r p o s e s  o f  a c r i m i n a l  p r o s e c u t i o n  a r e  1) t o  

r e h a b i l i t a t e  t h e  o f f e n d e r ;  2 ) t o  i s o l a t i  h i m  f r o m  s o c i e t y  in 

o r d e r  t o  p r e v e n t  f u r t h e r  c r i m i n a l  c o n d u c t  d u r i n g  c o n f i n e m e n t ;

3) t o  d e t e r  t h e  o f f e n d e r ;  4) t o  d e t e r  o t h e r  m e m b e r s  o f  t h e  

c o m m u n i t y  w i t h  s i m i l a r  t e n d e n c i e s ;  a n d  5) t o  d e m o n s t r a t e  

s o c i e t y ' s  c o n d e m n a t i o n  o f  t h e  o f f e n d e r .  S t a t e  v . C h a n e y ,

4 7 7  P . 2d 4 4 1  (AK 1 9 7 0 )  .

S i n c e  D R  7 - 1 0 5  s t a t e s  t h a t  t h e  a b u s e  o c c u r s  o n l y  

w h e r e  t h e  m o t i v e  f o r  t h e  p r o s e c u t i o n  is s o l e y  t o  o b t a i n  a n  

a d v a n t a g e  i n  t h e  c i v i l  c a s e ,  a v i o l a t i o n  o c c u r s  o n l y  w h e r e  

t h e  c i r c u m s t a n c e s  i n c l u d i n g  a n y  e x p r e s s e d  i n t e n t i o n  s u p p o r t  

o n l y  t h a t  c o n c l u s i o n ,  a n d  n o n e  o f  t h e  f i v e  p u r p o s e s  r e f e r r e d

E THICS OPINION



to  a b o v e .  H o w e v e r ,  c o m m u n i c a t i o n s  f r o m  t h e  l a w y e r  t o  t h e  

o f f e n d e r  t h a t  h e  m a y  a v o i d  t h e  p r o s e c u t i o n  b y  p a y i n g  a r e  

c l e a r l y  p r o h i b i t e d .  E v i d e n c e  t h a t  t h e  c h a r g e  w a s  d i s m i s s e d  

t t h e  p r o s e c u t i n g  l a w y e r ,  a t  t h e  r e q u e s t  o f  t h e  c r e d i t o r ' s  

l a w y e r ,  o r  t h a t  t h e  p r o s e c u t o r ' s  e f f o r t s  c e a s e d  a f t e r  

p a y m e n t  w h i l e  t h e  c r i m i n a l  c a s e  w a s  s t i l l  o p e n ,  a r e  s t r o n q  

e v i d e n c e  t h a t  t h e  p r o s e c u t i o n  w a s  f o r  t h e  p r o h i b i t e d  p u r p o s e

D A T E D  t h i s d a y  o f 1 9 7 8 .  .

Adopted by the Board 12/3/78
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T h e  q u e s t i o n  h a s  b e e n  a s k e d :  VThen m a y  a n  a t t o r n e y

r e c o r d  a  p h o n e  c o n v e r s a t i o n ?

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  h a s  a d o p t e d  a f o r m a l  

o p i n i o n  * h i c h  f u l l y  s e t s  o u t  t h e  h i s t o r y  o f  i n f o r m a l  o p i n i o n s  

r e n d e r e d  o n  t h i s  s u b j e c t ,  a n d  t h e  r e a s o n s  p r o s c r i b i n g  s u c h  

c o n d u c t .  D . R .  1 - 1 0 2 (A) (4), w h i c h  p r o h i b i t s  c o n d u c t  i n v o l v i n g  

" d i s h o n e s t y ,  f r a u d ,  d e c e i t ,  o r  m i s r e p r e s e n t a t i o n , " c l e a r l y  

p r o h i b i t s  r e c o r d i n g s  o f  a n y  a n d  a l l  c o n v e r s a t i o n s  w i t h o u t  

t h e  c o n s e n t  o f  a l l  p a r t i e s .  T h e  o p i n i o n  g o e s  o n  t o  s t a t e  

t h a t  " N o  l a w y e r  s h o u l d  r e c o r d  a n y  c o n v e r s a t i o n ,  w h e t h e r  

b y  t a p e s  o r  o t h e r  e l e c t r o n i c  d e v i c e s ,  w i t h o u t  1 h e  c o n s e n t  

a n d  p r i o r  k n o w l e d g e  o f  a l l  p a r t i e s  t o  t h e  c o n v e r s a t i o n . "

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  O p i n i o n  N o .  3 3 7  is 

h e r e b y  a d o p t e d  b y  !h e  E t h i c s  C o m m i t t e e .

Adopted by the Board of C o \ e r n o r s  O c t o b e r  28, 1978
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Formal Cpinion 337 
(August 10, 1974)

W ith  ce rta in  excep tion s sp e lle d  o u t 
in th is Opinion, no  law ye r sh o u ld  re ­
co rd  -ty conversa tion , w h e th e r b y  
’.p p ' j o r  o ther e trc iro n lc  d e v ic e , with- 
( : the consent o r p r io r k n ow le d g e  o f  
e ll p a rt ie s  to the c c r .v r rs a t ip n .

C a n o n s ,  D i s c i P u . N s a r  r u i  e s ,  a n d  
E T H IC A L  C O N S ID ER A T IO N S  C JT E D .  Canons 
!. 4. 7, and 9. D is c ip l in a ry  Ru! • 1- 
102(A)(4). F th ie i)  C ons ide ra t ion s 1-5, 
< 4. 4-5. 7-1. 9-?,vand 9 6.

d e cen t  technica l proyre-ss in the de- 
sign and manufac tu re o f soph is t ica ted  
c!-.*clroi.ic recording equ ipmen t and icv- 
e i i l io n s  o f  the c t le n t  lo  wJiicl» su cb  
equ ipmen t has t c ; n  ur.;d in go vc rn r r . rn l 
o f f i c e  and c lvw b e n :  m ake  il d e s i rab le  
to issue  a formal op in ion as lo  fho 
e th ica l questions invo lved .

/VUrt.cys may desire ?o reco rd  c.on- 
ye:»t»!i am (o which :Jia f. ‘ ow ing  l i n e s  
c lasses o f persons may b ;  p a r l y :  (a) 
c l ien ts ; (b) o lhcr attorneys w i th  •.vborn 
th :y  dea l; (c) the pub l ic ,  in c lu d in g  
bu; not l im i l r d  lo  w i in r jv e s  anti p u b l i c  
o f f ic ia ls . These wou ld  in c lu d e  co n ve r ­
sations in which the a l lo t  ncy  w a s not 
h im se l f a party.

N o  p r io r fo ir rn l op in'on b i s  been 
issued wh ich  dea ls d iics:: ly w i .h  the 
p/ob’ -m. In fo rma l opin ions h a v e  ad- 
d ; r  \;d the issue only in part .

T v l  Opinion 150, nMied in  1936,
hr Id u  a pfO'ecirfinp a l lo t  ncy co u ld
noi c r b i t a l ly  use e record ing o f con- 
sc r sa l io n  between Ibe defense a t to rney  
and b is  c l ient in evidence in l b :  p.ose- 
cir l'on o f lb s  defendant, c v sn  thoup.h 
such i c c o rd in ;  was ley.ally adm iss ib le  
m the t i n s  of the opinion. The  corre- 
rni lfer based its holding in par t on  the 
r l j t y  o f  atto rneyt 0 p ub l ic  em p lo y  lo 
r*'o:d ib< appearance o f  im p rop r ie ty . 
Tbs op in ion also st irs 'ea l b ;  r a t i n e  of 
lb :  in tercepted cow/e ,-sation (be tw een  
the accrued and bis co.m>r.l) as lo 
" b ich the a::ornev and c l i r n t  m’s ic  

' t i d ’ d lo confidentia l i ty .

In fo rm a l O p in ion  C-4S0. issued in 
1961, requ ires d is c lo su re  to the cou r t  
a n d  opposing co un se l b e fo re  u s in g  a 
re co rd ing  dev ic e  in c o u r t .

In fo rm a l Op in ion  1008, issued in 
1967. b o ld s  th a t a la w y e r  m ay  not 
m ake  a re co rd in g  c l  a conversa t ion  
w i th  a c l ie n t  w i i b o u l  p rev io u s  d is ­
c lo su re .

In fo rm a l O p in ion  10C9. Issued  on * 
the same d ay , m ake s  a s im i la r  ru l ing  
as to conversa t ion  w i th  an a tto rney  fo r 
the o ther p a n y .  I b i s  op in ion cites 
Op in ion  ?0J o f  the M ich ig a n  F tb ic s  
Committ-Nr, H en ry  S. D r in k e r ,  L eg a l

I. r«i1*r->l l a i * .  If I \  no i  a  f r d n a l  o f f c n c  
lo  inaVc v : r i f l  i r ro id in j t . t  o f  i c i m  r ' J l i o n i  with- 
o u |  d i» « b tu f « .  S . tM u r j  7)ID-?0 o l  l.Sr O i f n i h u f  
C f i t t i*  C o n i t o l  ?r.d S a f r  S t r . c U  A r t  o l IVM wr ic 
rwlMflrd t p r c f l u  ally l o r  ih c  p  irjx*vr o f  r l j i i f ) i n j  
rh f r * i t l i ~ f  l.i»* p iT in i . n j i  th e  In ic ic« r l»oo  o '  
•si te - nd  o»al c o r r f n oo f ' J ' i o n v .  S c f l i u r  D l l  jmo- 
v l t l r i

” il  > h i l l  nor Irf linTj'Wul u n d e r  :h ; j  C l i f l r f  
for a j < r \ o n  nr>« s rU r i f  u-»dcf CiAor o f  1j»» »o 
in te rcep t  a '‘ ire o r  o i l )  r o n i r n n i . o i m n  '‘ l i n e  
%• h p r n i ' f i  »% a p * n i  lo  t > c  c c r t n . i  nu a lien, or 
3* I ' t i r  o n e  of Ihc j t i f . t n  lu  i n r  f t r / n u n i r  
H u  p r io r  con» in f  lo  i u ; h  in :» f t :p i« on  ur.*
I r s l  'O.'h K . i t v n t s i c n ' n n  i \ i n i c ; : r p » r j  fo r  Hie 
p i j M t c  of <om«n:ll inji ?rt f t r i m i t i l  o r I o n i a n *  
■»CI . . .  (orj i n /  o:l*cr i n j i r i o t u  •cl,*' I I  
U S C .A  5 rv i ion  7)11.

Spec ia l |iri'*2«ion it  inytJe fo r  Hi t r t tm d i . i j ;  n l 
pn« iV/ ' i)  (uinmi. fiK 's iioni in 5 n l o n  2517(4),
wlil.'h |!3 lc i:

*’N u  n l l ic f t« iK J  h o c  o r  o r a l  corn*
( t iunlr) l ton L tU r n p i r d  in  ; * u o r i  m r t  *-ilh or in 
v l . t l n io n  o f  I he p io * i> ’*on* n f  fhi* O  aj*icr »ha!l 
l o «  l i t  d m j d e r , "

A t  l u U i p i t f J  b/ (!•< S u p i t m r  C o u r t  in Un i t e d  
S i u i n  *, ir/»/i<, 40| U.S. 7 0  ( I77 i) .  f r c l i o n *  • 

o f  I lie O/nniSu* C t i r»c  C l .n l r o l  A i l  |K im i |
• f  i n ' d p . i n i  in a r o n n n  d i o n  lo  n c o t d  a ic'rv 
K i t l l i i K I  »n(J l o  m ĉ a J c t l i ' r  t o r  I r J n im S l t i n g  
Ihc i i ion  lo  a l!»ir«J | t) r ty ,  c  t  »r i f  i tin*
w i l l  l o  l c f l i r$ a iS.ril  p a i l /  i  i l r t t n r  lo  o»c f-  
> i  »r l U  r d h i r r o l i d f l ,  T l i r  C o u r t  i iM/d fS i t ;

•*fl»ir op ln iun  it  f  j/ p  -til/ t h u r d  l»*
» « J  Cite r » : c u | ; * r  H ian ch .  TJ lW I I I  O ^ l n i b u l  
C l im e  Conl/ol Oitd S i t e  Si t :ei% Ac l  of IVnH,
,1? M i l .  717. I9i U S C .  S r t i J o n  7310 c/ » r y n » d  
IT»« A*r<Mf:*n Hi/ A i tdb is ' i r in ,  P .u j fC i r n  St>nJ» 
5 i J t  f«tr C r im in a l  f u t l i t c  r t i f l n m r C  Su» *i rlt.^ncr 
S i m o n  4 I ( A p / i o n d  Of tf i  IV7l |.**

TS i t  »»>l«/t.»rl it  vu ’m / a b l f  »-i I l o t  it it*,u<iii  
ibe i*/v  ti//"d r»n* i* inn of S o l i u / t l  D K V jn  
%- iih  |l>c A  H A . r io J * s | , ^<rll»«n i ! # v  Si/ S 

I r l n t  •>»<!/ lo  |l*r u *  o f  r l i r n i m l c  t u n c . l h i n r  
\*f |i*» r nf/urr •••« n |  oP im/I.

C u i i b f i i o d i r ,  S f ' v i t  5 11 o f  l»,i .n 0 A. T/O/- 
• n  M(umr. i r* J/d  i t r i i  “ n o  u / J i r  '.'rd».id t r  j< r- 
l nil If <1 au t tn i | i/ rn |  or (p p / J « in f  I !■< O u  .*S ) r i n |  
o r r r r i« r j i r« |  of r  om ̂  uni.’a l i n n t  o»*r i  r.«#l»iv 
M In i  ( I j i f  p i t  m u d /  u w j  li/ Vt.i ns« J  r %* j s i* 
c i% n \  l u t r . u d  l r * > r n  .  . . imIim om a dd i t iona l

E th ic s , page  197, and N ew  Y o rb ' r^ r l  
C o m r r i i l r c  Op in ion s 8-iS and

So fa r  as c l ie n ts  2 nd o iher anoroirvj3
are conce rned , the p r io r in forma l c p ^ . j

  *. _   1 * _ _ . . .ions m ak e  the conc lu s ion  clcar-’AnerH 
neys must no t m ake  recordingswi-JaM 
ou t the con sen t o f  these pan ics :io

i lirL-d

panics'-
conversa t ion .

A  su rs r .y  o f  s la te  opinions mLra.c.r» 
the D igest o f  B ar A sscc iadon  ■■ E d > ir i 
O p in ions re v ea ls  the same pattern 5CN> 
on ly  one op in io n  lo  the c o n ln / y fT ^ s^ J  
Op in ion 84, issued in Npvemc/r"iCA 
1953 r o d  p ub l i s h ed  wl:hc«it (ommeiibj 

16 Texas B a r Jo u rn a l 70) (l?T3}\yin

i h o * i i n |  r\i p  o ' i d r c '  In sc r i ioo  l . l  '  1» - v it-T. .7  
l i t ' t s f  r : r ,  the C o u t l  in IK.'.I.V a o n ' r d  

• rfwM-d to  i n c r r u ' r  Avar: ». Unt i ed  J->-*
U.S. ;»47. v h i c h  In c^.ctl r r ^ b . n d  » '^*y<3.V 
b i i u o f  U f o i r  th e  F.H t. cou ld  i r r i r . ^ ' * -  
p hon«  cun ie iHS i iun .  * * V S

5*n«r c^nl/ f o u r  jtlvli.x* j j !n»d  *n He 
of ilic p lu ra l i ty  o p in i o n .  Ibe q i t i b c n
O n t i .1 i  i r d  c lo v^ t l  30 t j r  i t  j o b d t  c :- « i

- 7  3c l i n e d .
1 S l a l r  I  , i T t  T>ic n n ' u n ^ r  o f  f t u a '  

f« J c i  >1 ! j *  a« i n  p j r l i t i p jA l  •c;o»dirf  r ^ * r r ^  
K H J l i i ’m ,  b*jl nl Ji-.nl ten  i l l i n  irQutr: L*«* ^  f. 
»rnl of all j u r l i n  I•> IF* i r fO id  n j 
ci»il k n d  ( t n n m i l  c < n j ! i i r t  to r  % l id o  “^7 * ..

3. F C .C . Kr/i i l j l) i t( lL 77 « h  C C. " l jV ; ' ^
in « fir Cl u n i c  | V I ! ,  h(,u i i r  i-« ^ * t
lo  f.'c U i i f  f t  •* i lh  I lie I-C C  lo i t ^ ^ i  ;

1. A«'« qtrV.t n o l i i e  I< * :* m  to a!l |  u  *
l l r i r  t i i n u n i l i u n  i» ? * u * r^ rJ .  * '  .“^ 7 A

2. Dial i n c h  nd.' ivt U  2 »»«n 5>^ •*'* .‘Cl*. J1
.tn no fmna l ic  lo n e  i rn i r-  «lr* ir t .

3. T h l l  ll«« l o n e  u j . n i n /  | ,  
tnvt,-sllrd, a n j  n i t n l i i n r J  by |he
p. tnf  al«in/ i p r c i f t r d  te cK ri t i J  p u i / ! " ^
F . C C  101). IJ50; 12 r c . C  l fO ) , 1 ^  ► <*• . ) * ,

'J*-'* ic fu 1 ilIo n %  a»r t lo r t i .d  :c->»4 •
, u/tr ra rr ie r i and do noi m>**« n .T ’f ' l  m  .
iM tn ina i iidf n ' t  i h r  I t l i p b p  ^*T
r . i n i f t :i#r bttuM.I bjf lb ;  / e jw l f K * 4  **__
r rO rc f Ih *  p t ih f ic  ' p * r lk’)r n lu p u d  t *  I*- fv " *
%ir*n # n n » c rn ln g  l?*r l.»r«* «i*.^»dtr*§ cl  J** . ,*vn, . • «a* * I*. • •( b n > IH J l  ii'OL • . • , .

A r . n r l r f  fount!  in v f n h l ' r n  of ^ 7 * * '
it \ r i  lo  a fine o f  t j i  4 u  ■* /
( j n l i n m d  *io l» l!on, and  n  al»0».'«f "•*'
10 b>« a “! ' ( p  I j n t "  dr*Icr il '
ilit.-nnlfawr.nfr n f !tii h V / A r ; *  H ^ i r *  I**'
I j l iu / I o f l)»c l« i: pv.no* (rn ;» n » ’l  : o * f -  ' J
11 n o  r u d / n l i i / y  t  md l i p/ t  u  “ ^  »
l io n  at |<ii1 r f  ircnrJ»nfi  c ^ •' ir * d  W ,,'w‘4 ' ]
»*y r i  H <  " K i p  lo n e " ’ J; •»:«. F ! ! " !  4

U n J u J  5 . - . # / ,  3>> 7*. 2d >>* i' * C j * i
4e,l. S r o b d .  ) I 2  U .S .  9 > y  C V - 4 f . •  *

T7»r p»! l ' inn  o f  l'*r f  .C C. i* >' °  t
li* n * j / n c  r f  . n  I 'f .Ur f . u y d J ' t *

e i l i i i r i  r»» r *J-o d r» : :r« .  •
l i t i n w i f  by ibe iin r .D :-‘!i'n, Jo ».*«•!*-• 2 { ,
(« '< t» tn i l i i*n |  i / u l t n  al l j* ■••*«* *’ *" ^  J »  I “

ba*r ; u r n  l!*<3i m z- jn i .  31
j;
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\A recen t N ew  York  S ta le  Da/ Associa- 
I  lir.n op in ion (Op in ion 328, issued 
3/.larch 18. 1974J ho ld s it u n e th ica l fo r 
► * law y e r  engaged in  p r iv a te  p rac t ice  
c-,0 reco rd  conversa t ions w i th  any p e r ­
s o n s  w i th o u t  their c o n ie n L  
./•„ A u th o r i t y  2s  to r e c o rd in g  b y  law ye rs  
, o f  conversa t ion s o f  “o t h e r  p e rson s ,"  
i except fo r  the N ew  York' op in ion  ju s t
• i tn d c r e d ,  is scant, an d  th e  le ga l posl- 
•.ticn teas c lear . F r d c r a l  a n d  s ta te  law s  
'nnd  F .C .C .  regu la t ions a r e  in  c o n f l i c i  
t ( « .e  foo tno te  cd  page 1448) and d o  
i u o l  se t t le  the ethica l q u e s t io n s  in vo lv ed .
? T w o  Ca l i fo rn ia  b a r  op in ion s  (Lo s  
,*Angel« Opin ion 272 and  C 'J i fo rn ia  
;S!atc Bar Opin ion 1966-5) he ld  that 
. t r e a t i s e  o f  the pub l ic  p o l i c y  -.iopted
• by the F .C .C . in  re qu i r in g  the use o f
• the “ beep tone" In o r d e r  to  in fo rm  a l l 
•-parties tha t a record ing is  b e in g  made,
and becau se  a te lephone u s e r  w ho  vio- 

f dales F  C C  regu la t ions m a y  be  cn- 
f. om such p rac t ice  o r  rr.ay have 

’ his te lephone serv ice d i s c o n n e c te d ,  it 
-would be  uneth ica l fo r a q  a t to rn ey  to 
. i c ro id  a t-lephone c o n v e r s a t io n  w i th ­
out the use o f  a w arn ing  d e v ic e .

J W h i le  the law  is not c le a r  o r  tini- 
;t,forna as lo  recording b y  law y e r s  o f  
?-conversations of "o ther p e r so n s ."  il is 
[d i f f i c u l t  - lo  make a d is t in c t io n  in prin- 
•c-ole. Il" undisc losed r e c o rd in g  is un- 
Tihical when the g a i l y  is a c l i e n l  or a 
fe llow law ye r , shou ld i t  no t Le> un- 

V i i i c a l  i f  the recorded p e r son  is a lay  
re rson?  Certa in ly  the la y  p e rson  w i l l  
|roi be l i k e ly  lo  jm : c iv c  the  g ro un d  fo r 
dls line! ion.
b  A t least b y  analogy ' a F o rm a l  Op in ­
ion 150, secret record ing b y  .attorneys 
of conversa t ions o f  ony pt-r.'o iu >; un-
• ih ica l , even though legal u n d e r  federa l 
l iw .

Present Canon 9 o f  the  C ode  of 
P rofess iona l Responsib i l i ty . " A  l j t s y e r  
^hnuid a s c id  even lh= appea ran ce  of 
professional impropr ie ty ,"  expresses io 
per.e.-al te rm s th : s tandards o f  ptofes- 
':Ior.al conduc t expected o f  la w y e r s  to 

J t ' c i r  re la t ionships with the p u b l i c ,  w ith 
':s lega l system, and w i th  the  lega l 
,’ i a f r i s i c n ,  for all a t to r rc y s .
•*?D P.. 1 I02( \)(4) o r  th e  Code  o f  
Professional Reap " n ib ' J i t y  s ta te s that 
*A l aw y e r  shall not engage in  conduc t 
^•clv ing d ishonesty. f r a u d , di-<-eit, or 
r ' is iep iep rc i tn ta t ion ."  H iis d is c ip l in a r y  
r'i’c is sub stan t ia l ly  e q u iv a le n t  to hu t 
•-.'.t.jsshat h r o t h a n  C a n o n  72 of 
i c  f u n n e r  Canons o f  P ro fe ss iona l 
ft-Mrs s»S»ch impovrd un on attorney*
•a ob liga t ion lo  Is* c a n d id  .*nd fa ir  
*l-;foic the court and s-irh o lh c r  law- 
J I n f o r m a l  Opinions C-4K0. 10.13,
•ad 1629 re ly  c-i Carton 22.
X
•  P - ./■.«! \ A  ~t > n J  9  2 i r J . . Y l h i f > l _______

Each  in the v iew  o f the comm ittee  sup- 
po r is  the conc lu s ion  that law ye rs  shou ld  
not m ake  record ings w i th o u t  consen t o f  
i l l  part ie s . E  C. 1-5. E C .  4 4. E  C . 4-5. 
E  C . 7-1, E C .  9-2, and  E C .  9 6 aU 
s ta le  in v a r io u s  w a y s  the c on d u c t  to 
w h ich  law ye r s  sh ou ld  asp ire . N one  
w o u ld  condone  su ch  conduc t .  T h r  con ­
d u c t  p ro sc r ibed  in D .R .  1-J02(A)(4), 
i.e .. condu c t  wh ich  in vo lve s  d ishones ty , 
f r a u d , dece it , o r  m isrep resen ta t ion , in 
the v iew  o f  the com m it tee  c le a r ly  en­
com passe s  the m ak in g  o f  re co rd ing s 
w i th ou t  tho consent o f  a l l  p a n ic s .  W ith  
the  excep t ion  no ted in the la s t p a ra ­
g raph , the comm ittee  conc lude s that no 
la w y e r  shou ld  , ecord any  conve rsa ­
t ion , w he the r by tapes o r  o th e r  e le c ­
t ro n ic  dev ice , w i h o u t  the consen t o r  
p r io r  kn ow le d ge  o f  a l l  p ar t ie s lo  th e  
conversa t ion .

T h e jc  n a y  be ex t rao rd ina ry  c i r c u m ­
stances in  wh ich  he 3 tlomey gene ra l o f  
the Un ited  Sta les o r the p r in c ip a l 
p ro se cu t in g  m o n e y  o f  a s l a t ;  o r  lo ca l 
go ve rnm en t o r  law  en fo rcement a t­
to rneys o r  o f f i c e r s  ac t ing  u n d e r  the 
d ire c t ion  o f  the a tto rney genera l o r 
such  p r in c ip a l p ro secu t ing  a tto rneys

m igh t e th ic a l ly  m a k e  and use see 
re co rd ing s  i f  ac t ing  w i th in  str ic t sta 
to ry  Itr r . i la i iun s c o n fo rm in g  to com 
lu t io n a l requ irem en ts .  T h is  opinion dc 
n r! a dd re ss  su ch  excep t ions whi 
w ou ld  n e ce ssa r i ly  r e q u i r e  exam ina i i 
on a c&seby-casc b a s is .  I t  shou ld  
stressed , howeve r , th a t the mete f t 
th a : se c re t  reco rda t ion  in  a part icu l 
in s tance is  no t i l lega l w i l l  not neccsis 
i l y  Te uda r  the conduc t o f  a p ub l ic  la 

.en fo rcem en t o f f i c e r  in j r . a k l r g  such 
re co rd in g  e th ica l . A,

• The Commirli-c on I t  h ies and Pro­
fe ss iona l Respons ib i l i ty  announce* 
the a va i la b i l i ty  of a ioo se lea f binder 
d e s igned  espec ia l ly  for the opinions, 
both • fo rmat and info>r.i<n, of the 
com m it tee  *hey a re  r.’ t r a sc d  in 
Ioose lea f fo rm . The b inder i s  man.'- 
ia c tu red  in the sam e  c lo th and color 
a s  the bound  copy of tire Reporter'* 
Notes to the CrxJe o f Jud ic ia l Con­
duc t . The binder m ay  be obta ined tor 
$4 50 from  the comm iMce at l l a S  
f a s t  S ix t ie th  Stcc-et, Chicago. Il.'inoi* 6 0 6 37 . |

. • » • • •  - • •.-••• . *a ,,„
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T h e  q u e s t i o n  h a s  b e e n  a s k e d  w h e t h e r  a n  a t t o r n e y  

f i r m  w h i c h  c o o p e r a t e s  w i t h  a r e p o r t e r  d o i n g  a s t o r y  o n  

a n  a t t o r n e y ' s  r e l o c a t i o n  a n d  o p e n i n g  o f  a n e w  f i r m  v i o l a t e s  

e t h i c a l  c o n s t r a i n t s  a g a i n s t  l a w y e r  a d v e r t i s i n g .

E x i s t i n g  D i s c i p l i n a r y  R u l e  2 - 1 0 1 (b) p r o h i b i t s

a l a w y e r  f r o m  p u b l i c i z i n g  h i m s e l f /  o r  h i s  p a r t n e r ,  o r  a s s o c i a t e ,

o r  a n y  o t h e r  l a w y e r  a f f i l i a t e d  w i t h  h i m  o r  h i s  f i r m ,  a s

a l a w y e r  t h r o u g h  n e w s p a p e r  o r  m a g a z i n e  a d v e r t i s e m e n t s .

T h e  p u r p o s e  o f  t h i s  r u l e  w a s  t o  p r o h i b i t  s e l f - l a u d a t i o n

o r  t o u t i n g  b y  a l a w y e r .  E n c o u r a g e m e n t  o f  l a u d a t o r y  s t a t e m e n t s

in n e w s p a p e r s  a n d  m a g a z i n e s  h a s  b e e n  c o n s i d e r e d  r e p r e h e n s i b l e

c o n d u c t ,  u n l e s s  t h e  p r e s s  a n d  p u b l i c  h a v e  a p r o p e r  a n d  l e g i t i m a t e

i n t e r e s t  in a n e w s w o r t h y  i n c i d e n t  a b o u t  t h e  c a r e e r  a n d  a c t i v i t i e s

o f  a l a w y e r .

S e v e r a l  f o r m a l  a n d  i n f o r m a l  o p i n i o n s  h a v e  b e e n

r e n d e r e d  i n  t h e  p a s t  o n  t h i s  q u e s t i o n .  O p i n i o n  N o .  806,

M a y  2, 1 9 5 5 ,  r e s p o n d e d  t o  a n  i n q u i r y  b y  a l a w y e r  w h o  a s k e d

w h e t h e r  o r  n o t  h e  c o u l d  c o o p e r a t e  w i t h  a " N e w  Y o r k e r "  m a g a z i n e

t i d e  o n  h i s  c a r e e r .  T h e  o p i n i o n  s l a t e d  t h a t

. . . a l a w y e r  m a y  w i t h  p r o p r i e t y  a n s w e r  q u e s t i o n s
a n d  v o l u n t e e r  p e r s o n a l  o r  p r o f e s s i o n a l  n o n - p r i v i l c g e d  

d a t a  in c o n n e c t i o n  w i t h  t h e  p r e p a r a t i o n  o f  s u c h  a n  

a r t i c l e  r e g a r d i n g  h i s  c a r e e r ,  s o  l o n g  a s  h e  i n s i s t s  

t h a t  t h e  a r t i c l e  b e  d i g n i f i e d  a n d  in g o o d  t a s t e  a n d  

b e  w r i t t e n ’ in s u c h  a t o n e  a s  n o t  l.o i m p l y  t o  th e 

p u b l i c  t h a t  i t  is i n t e n d e d  t o  c o n s t i t u t e  a d v e r t i s e ­

m e n t  fo r  p r o f e s s i o n a l  e m p l o y m e n t .



S u c h  c o o p e r a t i o n  w a s  p r e m i s e d ,  h o w e v e r ,  o n  t h e  a s s u m p t i o n

t h a t  t h e  a t t o r n e y ' s  c a r e e r  a n d  c h a n g e  in c a r e e r  w a s  a n e w s w o r t h y  

i n c i d e n t .  T h e  o p i n i o n  r e a s o n e d  t h a t  t h i s  w o u l d  b e  p a r t i c u l a r l y  

t r u e  i n  t h e  c a s e  o f  a l a w y e r  w h o  o c c u p i e d  a  p r o m i n e n t  p o s i t i o n ,  

p u b l i c  o r  p r i v a t e ,  o r  w h e r e  h e  w a s  a c a n d i d a t e  f o r  e l e c t i o n  

o r  a p p o i n t m e n t  t o  p u b l i c  o f f i c e .

In  r e n d e r i n g  c b e  o p i n i o n ,  t h e  E t h i c s  C o m m i t t e e  

c a u t i o n e d  t h a t  in  t h e  e v e n t  a n  a r t i c l e  w e r e  s u b m i t t e d  b y  

t h e  m a g a z i n e  in a d v a n c e  o f  p u b l i c a t i o n ,  i t  w o u l d  b e  t h e  

" d u t y  o f  a l a w y e r  to  d i s c o u r a g e  t h e  p u b l i c a t i o n  o f  a n  a r t i c l e  

w h e r e  h e  k n e w  in  a d v a n c e  t h a t  i t  w a s  s e n s a t i o n a l  o r  u n d i g n i f i e d ,  

o r  m i g h t  b e  c o n s t r u e d  a s  a d v e r t i s i n g ,  a n d  h e  s h o u l d  g i v e  

n o  a i d  in i t s  p r e p a r a t i o n . ”

In a d d i t i o n  t o  O p i n i o n  N o .  8 0 6 ,  s e v e r a l  i n f o r m a l  

o p i n i o n s  h a v e  a d d r e s s e d  t h e  q u e s t i o n  o f  a n e w s p a p e r  s t o r y  

o f  f i r m  c h a n g e s  o r  r e l o c a t i o n .  I n f o r m a l  D e c i s i o n  5 2 6  d e a l t  

s p e c i f i c a l l y  w i t h  t h e  q u e s t i o n  o f  w h e t h e r  i t  is e t h i c a l  

f or  l a w y e r s  i n v o l v e d  i n  c h a n g e s  o f  o f f i c e  l o c a t i o n ,  t o  f u r n i s h  

t h e  i n f o r m a t i o n  t o  a n e w s p a p e r  w h i c h  t h e n  c a r r i e s  t h e  a n n o u n c e ­

m e n t  as a n e w s  i t e m .  T h e  C o m m i t t e e  o n  E t h i c s  r e s p o n d e d

t o  t h i s  q u e s t i o n  a s  f o l l o w s :

W e  a l s o  r e f e r  l o  I n f o r m a l  D e c i s i o n  4 47, d a t e d

M a y  26, 1 9 6 1 ,  i n  w h i c h  w e  r e f e r r e d  to I n f o r m a l

D e c i s i o n  1 4 2 A ,  w h e r e i n  w e  s p e c i f i c a l l y  h e l d  t h a t

" n o t i c e  o f  t h e  r e m o v a l  o f  an o f f i c e  to a n o t h e r

b u i l d i n g  s h o u l d  b e  p r i n t e d  b y  c a r d  m a i l e d  t o  r e g u l a r  

c l i e n t s  a n d  n o t  b y  n e w s p a p e r  advert: i sc-inen t . " In 

I n f o r m a l  D e c i s i o n  4 4 7 ,  t h i s  c o m m i t t e e  s t a t e d ,  " I t  

is e q u a l l y  i m p i o p e r  f o r  a l a w y e r  t o  r e q u e s t  a n e w s ­

p a p e r  t o  c a r r y  i n f o r m a t i o n  o f  t h i s  s o r t  a s  a n o w s  

s t o r y .  C a n o n  2 7  p r o h i b i t s  i n d i r e c t  a d v e r t i s i n g :  

s u c h  a s  f u r n i s h i n g  o r  i n s p i r i n g  n e w s p a p e r  c o m m e n t s ."



B o t h  o f  t h e s e  i n f o r m a l  d e c i s i o n s  a g a i n  a s s e r t

t h e  c a v e a t ,  t h a t  i n  t h e  e v e n t  t h e  n e w s p a p e r  d e c i d e d  o n  i t s  

o w n  m e r i t s  t o  c a r r y  a s t o r y  o n  t h e  r e l o c a t i o n  o f  a n  o f t  i c e  

a s  a n e w s w o r t h y  i t e m ,  t h e r e  w o u l d  b e  n o t h i n g  i m p r o p e r  in  

r e s p o n d i n g  t o  q u e s t i o n s  p o s e d  b y  t h e  p r e s s .

c o n d u c t i n g  a r e v i e w  o f  i t s  d i s c i p l i n a r y  r u l e s  o n  p r o f e s s i o n a l  

a d v e r t i s i n g  a s  a r e s u l t  o f  B a t e s  v. S t a t e  B a r  o f  A r i z o n a ,

a r e  g e n e r a l l y  l i m i t e d  t o  p r o v i d i n g  i n f o r m a t i o n  e s s e n t i a l  

t o  c o n s u m e r s  'in m a k i n g  d e c i s i o n s  a b o u t  t h e  n e e d  f o r  l o c a l  

s e r v i c e s .  D i s c i p l i n a r y  R u l e  D - 1 0 1 ( a )  a n d  (b) c o n t i n u e  to 

p l a c e  r e s t r i c t i o n s  o n  p u b l i c  c o m m u n i c a t i o n s  a b o u t  t h e  l a w y e r .  

P u b l i c  c o m m u n i c a t i o n s  s h o u l d  n o t  b e  " s e l f - l a u d a t o r y "  a n d  

t h e y  s h o u l d  b e  p r e s e n t e d  in a " d i g n i f i e d  m a n n e r " .

Tn s u m ,  u n d e r  e x i s t i n g  D i s c i p l i n a r y  R u l e  D . R .  2- 

1 0 1 (b), a l a w y e r  s h o u l d  n e t  e n c o u r a g e  r e p o r t e r s  o r  n e w s p a p e r  

a r t i c l e s  p u b l i c i z i n g  a l a w y e r ' s  c h a n g e  i n  o f f i c e  l o c a t i o n  

o r  a c h a n g e  i n t h o s e  a s s o c i a t e d  w i t h  h i m .  A  l a w y e r  m a y  

r e s p o n d  t o  q u e s t i o n s  a b o u t  c h a n g e s  in h i s  c a r e e r  i f  b o n a  

f i d e  i n q u i r i e s  a r e  m a d e  b y  r e p o r t e r s .  T h e  l a w y e r  s h o u l d  

d i s c o u r a g e  s t o r i e s  if i^n a d v a n c e  h e  k n o w s  t h e  a r t i c l e  w i l l  

b e  s e l f - l a u d a t o r y . T h e  p r o p o s e d  c h a n g e s  t o  t h e  d i s c i p l i n a r y  

r u l e s  o n  l a w y e r  a d v e r t i s i n g  -would n o t  c h a n g e  t h i s  c o n c l u s i o n .

W h i l e  t h e  A l a s k a  B a r  A s s o c i a t i o n  is c u r r e n t l y

U . S . 9 7  S u p . C t .  2 5 9 1  ( 1 9 7 7 ) ,  p r o p o s e d  c h a n g e s

r
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T h e  C o m m i t t e e  h a s  b e e n  a s k e d  t h e  f o l l o w i n g  q u e s t i o n :

I s  t h e r e  a  c o n f l i c t  o f  i n t e r e s t  i f  a  l a w  f i r m  r e p r e s e n t s  a 

d e f e n d a n t  i n  a n  a c t i o n  f i l e d  o n  b e h a l f  o f  a  p l a i n t i f f  b y  a n  

a t t o r n e y  t h a t ,  b e f o r e  t r i a l ,  j o i n e d  t h e  d e f e n d a n t ' s  l a w  f i r m ?

A t t o r n e y  A, a n  e m p l o y e e  o f  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  

i n  a c e r t a i n  r u r a l  c o m m u n i t y ,  w a s  r e t a i n e d  b y  t h e  p l a i n t i f f  

in  a n  a c t i o n  f o r  d i v o r c e ,  w h i c h  a l s o  c o n t a i n e d  a n  i s s u e  o f  

c h i l d  c u s t o d y .  A t t o r n e y  A  c o n s u l t e d  w i t h  t h e  p l a i n t i f f ,  

p r e p a r e d  t h e  n e c e s s a r y  d o c u m e n t s ,  a n d  i n i t i a t e d  t h e  a c t i o n  

f o r  d i v o r c e ,  a n d  p r o c e e d i n g s  t o  s e c u r e  c u s t o d y  o f  t h e  c h i l d r e n  

f o r  t h e  p l a i n t i f f .  P r i o r  t o  t r i a l ,  A t t o r n e y  A  t e r m i n a t e s  

h i s  e m p l o y m e n t  w i t h  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n ,  a n d  

b e c o m e s  a n  e m p l o y e e  o f  t h e  p a r t n e r s h i p  o f  Y & Z, a t t o r n e y s .

T h e  d e f e n d a n t  h a d  p r e v i o u s l y  r e t a i n e d  t h e  f i r m  o f  Y & Z a s

i
c o u n s e l .  T h e  p a r t n e r s h i p  o f  Y & Z m a i n t a i n s  a n  o f f i c e  in 

t h a t  s a m e  c o m m u n i t y ,  b u t  i t  i s  o u r  u n d e r s t a n d i n g  t h a t  Y & Z 

a r e  t h e m s e l v e s  o n l y  p r e s e n t  p a r t  o f  1 lie t i m e .  A t t o r n e y  A  is 

t h e  o n l y  a t t o r n e y  e m p l o y e e  in t h e  p a r t n e r s h i p  ir> t h e  s u b j e c t  

c o m m u n i t y .  W e  h a v e  b e e n  a s k e d  t o  a s s u m e  t h a t  A t t o r n e y  A  

d o e s  n o t  d i s c l o s e  o r  o t h e r w i s e  t a k e  a d v a n t a g e  o f  a n y  c o n f i ­

d e n t i a l  c o m m u n i c a t i o n  t o  w h i c h  lie m a y  b e  p r i v y  a s  a r e s u l t  

o f  h i s  p r e v i o u s  r e p r e s e n t a t i o n  o f  t h e  p l a i n t i f f .  I n  t h i s  

f a c t u a l  s i t u a t i o n ,  i s  t h e  f i r m  o f  Y  s Z r e q u i r e d  t o  w i t h d r a w  

f r o m  t h e  r e p r e s e n t a t i o n  o f  t h e  d e f e n d a n t ?

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  f a c t s  a r e  t h e s e :



T h e  C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  p r o p e r l y  

c o u n s e l s  t h a t  t h e  " . . .  d e c i s i o n  b y  a l a w y e r  t o  w i t h d r a w  

s h o u l d  b e  m a d e  o n l y  o n  t h e  b a s i s  o f  c o m p e l l i n g  c i r c u m s t a n c e s  

- . E C  2 - 3 2 .  H o w e v e r ,  a n  a t t o r n e y  is r e q u i r e d  t o  w i t h ­

d r a w  f r o m  e m p l o y m e n t ,  a f t e r  p r o p e r  c o m p l i a n c e  w i t h  t h e  r u l e s  

o f  t h e  c o u r t ,  w h e n  " h e  k n o w s  o r  i t  i s  o b v i o u s  t h a t  h i s  

c o n t i n u e d  e m p l o y m e n t  w i l l  r e s u l t  i n  v i o l a t i o n  o f  a d i s c i ’ 

p l i n a r y  r u l e . ” D R  2 - 1 1 0  (b) (2). I f  a l a w y e r  i s  r e q u i r e d  t o  

w i t h d r a w  f r o m  e m p l o y m e n t ,  h e  i s  r e q u i r e d  t o  t a k e  a l l  r e a s o n ­

a b l e  s t e p s  t o  a v o i d  f o r s e e a b l e  p r e j u d i c e  t o  t h e  r i g h t s  o f  

h i s  c l i e n t .  D R  2 - 1 1 0  (a) (2).

T h e  p r i m a r y  e t h i c a l  c o n s i d e r a t i o n  w h i c h  p r e s e n t s  

i t s e l f  in t h i s  m a t t e r  is w h e t h e r  t h e  e m p l o y m e n t  o f  A t t o r n e y  A  

b y  Y & V, c r e a t e s  a n  a p p e a r a n c e  o f  i m p r o p r i e t y  in t h e  s u b j e c t  

c h i l d  c u s t o d y  c a s e .

It  i s  c l e a r  t h a t  A t t o r n e y  A  c o u l d  n o t  p e r s o n a l l y  

u n d e r t a k e  t h e  r e p r e s e n t a t i o n  o f  t h e  d e f e n d a n t ,  f o r  s u c h  

r e p r e s e n t a t i o n  w o u l d  p r e s e n t  a s p e c i f i c  b r e a c h  o f  h i s  d u t y  

i o  p r e s e r v e  t h e  c o n f i d e n c e s  a n d  s e c r e t s  o f  p l a i n t i f f  u n d e r  

C a n o n s  4 a n d  9 a s  s e t  o u t  i n  o u r  O p i n i o n  7 5 - 2 ,  ( A p p .  b y  Rd.

o f  G o v .  O c t o b e r ,  17, 1 9 7 5 ) .  I n  t. . t p r i o r  o p i n i o n  w e  q u o t e d
\

f r o m  A R A  O p i n i o n  1 6 5 ,  A u g u s t  23, 1 9 3 6 ,  w h i c h  i n t e r p r e t e d

f o r m e r  C a n o n  6  a s  p r e v e n t i n g  a c c e p t a n c e  o f  p r o f e s s i o n a l

e m p l o y m e n t  a g a i n s t  a f o r m e r  c l i e n t

. . . w h i c h  w i l l  o r  e v e n  m a y  r e q u i r e  hi in

t o  u s e  c o n f i d e n t i a l  i n f o r m a t i o n  o b t a i n e d  

b y  t h e  a t t o r n e y  in t h e  c o u r s e  o f  [ s u c h  

f o r m e r  e m p l o y m e n t ] .  ( e m p h a s i s  i n  t h e  

o r i g i n a l )



T h e  q u e s t i o n  o f  w h e t h e r  o r  n o t  t h e  f i r m . o f  a t t o r n e y

Y  & Z , b y  w h o m  A t t o r n e y  A  i s n o w  e m p l o y e d  i s  d i s q u a l i f i e d ,

w a s ,  n o  d o u b t ,  p o s e d  b e c a u s e  o f  t h e  h a r d s h i p  t o  d e f e n d a n t ,

p a r t i c u l a r l y  i s  Y  & Z i s  t h e  o n l y  l a w  f i r m  i n  t h e  c o m m u n i t y

s o  t h a t  h e  o r  s h e  m u s t  n o w  r e t a i n  c o u n s e l  f r o m  t h e  n e x t  % # .

n e a r e s t  c i t y  w h i c h  m a y  b e  h u n d r e d s  o f  m i l e s  d i s t a r t *

T h e  q u e s t i o n  a l s o  r a i s e s  i m p l i c a t i o n s  r e g a r d i n g  t h e  m o b i l i t y  

o f  a t t o r n e y s  i n  A l a s k a ,  p a r t i c u l a r l y  i n  c o m m u n i t i e s  i n  r u r a l  

A l a s k a ,  w h e r e  t h e  p r o s p e c t  o f  s u c h  p o s s i b l e  c o n f l i c t s  is 

h  i g h .

N o t w i t h s t a n d i n g  t h e s e  l e g i t i m a t e  a n d  s o m e w h a t  

u n i q u e  c o n c e r n s ,  t h e  C o m m i t t e e  i s  i m p e l l e d  t o  d e t e r m i n e  t h a t  

t h e  f i r m  o f  Y S. Z m u s t  w i t h d r a w  f r o m  t h e  s u b j e c t  l i t i g a t i o n .

T h e  c o n t i n u e d  r e p r e s e n t a t i o n  n f  d e f e n d a n t  b y  t h e  

f i r m  Y f» Z w o u l d  c r e a t e  a n  i r r e s i s t i b l e  a p p e a r a n c e  o f  d i s ­

c l o s u r e  b y  A t t o r n e y  A  o f  t h e  c o n f i d e n c e s  a n d  s e c r e t s  o f  

p l a i n t i f f  a s  p r o h i b i t e d  b y  a c o m b i n a t i o n  o f  C a n o n s  4 a n d  9.

I t  is  w e l l  s e t t l e d  t h a t  a n  . . . . . . .  t

a t t o r n e y  m a y  not- a c c e p t  l i t i g a t i o n  • 

a g a i n s t  a p a s t  c l i e n t  if  s u c h  r e q u i r e s  

t h a t  t h e  a t t o r n e y  c o n t e s t  t h e  s a m e  

i s s u e  f o r  w h i c h  lie p r e v i o u s l y  w a s  a n  

a d v o c a t e  in  t h e  p r i o r  l i t i g a t i o n .

N o r  m a y  a p a r t n e r  o f  s u c h  a t t o r n e y  

a c c e p t  s u c h  l i t i g a t i o n  <, v e n  t h o u g h  

h e  w a s  n o t  a p a r t n e r  a t  t h e  t i m e  o f  

t h e  p r i o r  l i t i g a t i o n .

A B A  F o r m a l  O p i n i o n  33.

A  s i m i l a r  result w a s  r e a c h e d  in A B A  I n f o r m a l  

D e c i s i o n  C 4 9 3  (November 22, 1 9 6 1 )  in w h i c h  the C o m m i t t e e



[ T h e  f o r m e r ]  C a n o n  6 a l s o  i s  d e s i g n e d  t o  

m a k e  i t  u n e t h i c a l  t o  d i v u l g e  c o n f i d e n c e s  

i n  s i t u a t i o n s  w h e r e  t h e r e  m a y  b e  c o n f l i c t  

o f  i n t e r e s t s  b e t w e e n  c l i e n t s .  T h i s  h a s  • 

b e e n  i n t e r p r e t e d  t o  p r e v e n t  a l a w y e r  f r o m  

r e p r e s e n t i n g  a c l i e n t  w h e n  t h e r e  h a s  b e e n  

p r i o r  d i s c l o s u r e  o f  c o n f i d e n c e s  t o  h i m s e l f  

o r  a n o t h e r  m e m b e r  o f  h i s  f i r m  b y  a  p e r s o n  

w h o  h a s  a n  a d v e r s e  i n t e r e s t  t o  t h e  p r o p o s e d  

c l i e n t  i n  t h e  l i t i g a t i o n  w h i c h  t h e  c l i e n t  

p r o p o s e s  t o  u n d e r t a k e .

*. *  • *

I t  i s  a l s o  t r u e  t h a t  i t  i s  n o t  w h a t  t h e  

l a w y e r  m a y  h a v e  l e a r n e d  i n  t h e  p r e v i o u s  

l a w y e r - c l i e n t  r e l a t i o n s h i p  b u t  w h a t  o t h e r s ,  

t h e  b a r  a n d  t h e  p u b l i c ,  m a y  h a v e  t h o u g h t  

w a s  l e a r n e d  t h a t  p r e v e n t s  a s s u m i n g  a n e w  

l a w y e r - c l i e n t  r e l a t i o n s h i p  w i t h  a f o r m e r  

o p p o n e n t .  •

T h e  A l a s k a  S u p r e m e  C o u r t  in  A l e u t  C o r p .  v. M c G a r v e y ,

5 7 3  P . 2d 4 7 3  ( A l a s k a  1971') , lias c o n f i r m e d  t h i s  p o s i t i o n ,

h o l d i n g

W e  b e l i e v e  t h a t  a n  a t t o r n e y  m a y  n o t  

r e p r e s e n t  a t h i r d  p ^ r t y  a g a i n s t  a f o r m e r  

c l i e n t  w h e r e  t h e r e  e x i s t s  a s u b s t a n t i a l  

p o s s i b i l i t y  t h a t  k n o w l e d g e  g a i n e d  b y  

h i m  in  ( h e  e a r l i e r  p r o f e s s i o n a l  r e l a t i o n ­

s h i p  c a n  b e  u s e d  a g a i n s t  t h e  f o r m e r  c l i e n t ,  

o r  w h e r e  t h e  s u b j e c t  m a t t e r  o f  h i s  p r e s e n t  

u n d e r t a k i n g  h a s  a  s u b s t a n t i a l  r e l a t i o n s h i p

t o  t h a t  o f  h i s  p r i o r  r e p r e s e n t a t i o n .  ' . .
' »  . *- • •  • •

« •

*  * *

T t is w e l l  e s t a b l i s h e d  t h a t  w h e r e  o n e  

m e m b e r  o f  a f i r m  i s  d i s q u a l i f i e d  f r o m  

r e p r e s e n t i n g  a c l i e n t  a l l  a r e .

D A T E D  t h i s  d a y  o f  J u l y ,  1 9 7 8 .

C h a r l e s  P. F l y n n  

C h a i r m a n ,  E t h i c s  C o m m i t t e e

.Adopted by the Eo.jrd 12/3/78
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T h e  C o m m i t t e e  h a s  b e e n  a s k e d  w h e t h e r  o r  n o t  i t  

i s  p r o p e r  f o r  a n  a t t o r n e y  r e p r e s e n t i n g  t h e  p l a i n t i f f ,  i n  

a p e r s o n a l  i n j u r y  c o n t e x t ,  t o  d i r e c t l y  c o n t a c t  t h e  c l a i m s  

s u p e r v i s o r  f o r  t h e  d e f e n d a n t ' s  i n s u r e r ,  d e s p i t e  o b j e c t i o n s  

b y  d e f e n s e  c o u n s e l .  T h e  Coiiimi t t e e  h a s  l i k e w i s e  b e e n  a s k e d  

w h e t h e r  i t  i s  a p p r o p r i a t e  f o r  t h e  p l a i n t i f f ' s  a t t o r n e y  t o  

c o n t i n u e  a  c o n v e r s a t i o n  w i t h  a  c l a i m s  r e p r e s e n t a t i v e  o f  

t h e  d e f e n d a n t ' s  i n s u r e r ,  w h e n  t h a t  c o n t a c t  i s  i n i t i a t e d  

b y  t h e  c l a i m s  r e p r e s e n t a t i v e .

O u t s i d e  t h e  p e r s o n a l  i n j u r y  c o n t e x t ,  t h e  a n s w e r

t o  t h e  q u e s t i o n  p o s e d  is o b v i o u s .  T h e  p l a i n t i f f ' s  a t t o r n e y

i s  n o t  e n t i t l e d  t o  c o n t a c t  t h e  d e f e n d a n t  d i r e c t l y ,  w i t h o u t

t h e  p r i o r  c o n s e n t  o f  h i s  c o u n s e l .  L i k e w i s e ,  t h e  p l a i n t i f f ' s

c o u n s e l  i s  n o t  e t h i c a l l y .p e r m i t t e o  t o  c o n t i n u e  a c o n v e r s a t i o n

\

i n i t i a t e d  b y  t h e  d e f e n d a n t ,  w i t h o u t  p r i o r  c o n s e n t  o f  t h e  

d e f e n d a n t ' s  c o u n s e l .  T h e  q u e s t i o n  p o s e d  f o r  t h e  C o m m i t t e e  

i s  w h e t h e r  o r  n o t  a c l a i m s  r e p r e s e n t a t i v e  o f  a n  i n s u r a n c e  

c o m p a n y  s h o u l d  b e  e n t i t l e d  t o  s u b s t a n t i a l l y  t h e  s a m e  c o n s i d e r a ­

t i o n .  I n  t h e  C o m m i t t e e ' s  o p i n i o n ,  t h e  c l a i m s  r e p r e s e n t a t i v e  

s h o u l d  r e c e i v e  s u c h  c o n s i d e r a t i o n .

I n t y p i c a l  p e r s o n a l  i n j u r y  l i t i g a t i o n ,  t h e  d e f e n d a n t  

i s  i n s u r e d .  A  p o r t i o n  o f  t h e  c o n t r a c t  o f  i n s u r a n c e  e n t i t l e s  

t h e  d e f e n d a n t ' s  i n s u r e r  t o  c o n t r o l  t h e  l i t i g a t i o n ,  a n d  d e s i g n a t e  

t h e  c o u n s e l  f o r  d e f e n s e  o f  t h a t  l i t i g a t i o n .  T h i s ,  c o u p l e d  

w i t h  t h e  i n s u r e r ' s  d u t y  o f  g o o d  f a i t h  and; f a i r  d e a l i n g  t o w a r d



i t s  i n s u r e d ,  e f f e c t i v e l y  p i e c e s  t h e  i n s u r e  !n t h e  p o s i t i o n  

o f  t h e  i n s u r e d  f o r  p u r p o s e s  o f  t h e  s u i t .  I n  t h e  C o m m i t t e e ' s  

v i e w  a l l  o f  t h e  e v i l s  o f  d i r e c t  c o n t a c t  b e t w e e n  a n  a t t o r n e y  

f o r  o n e  p a r t y  a n d  t h e  o p p o s i n g  p a r t y  a r e  p r e s e n t  i n  d i r e c t  

c o n t a c t  w i t h  a c l a i m s  r e p r e s e n t a t i v e  a n d  t h e  Comm-* t t e e  c a n  

s e e  n o  j u s t i f i c a t i o n  f o r  d r a w i n g  a  s p e c i a l  r u l e  t o  i n c l u d e  

o n l y  i n s u r a n c e  c o m p a n i e s  a n d  t h e i r  r e p r e s e n t a t i v e s .  T h u s ,  

t h e  C o m m i t t e e ' s  o p i n i o n  w o u l d  b e  t h a t  t h e  p l a i n t i f f ' s  a t t o r n e y  

i n  t h e  s i t u a t i o n  p o s e d  i s  n o t  e n t i t l e d  t o  e i t h e r  c o n t a c t ,  

o r  c o n t i n u e  d i s c u s s i o n  w i t h ,  a c l a i m s  r e p r e s e n t a t i v e  o f  

t h e  d e f e n d a n t ' s  i n s u r e r .

Dated O c t o b e r 28, 1978
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T h e  p r o b l e m  p r e s e n t e d  i s  w h e t h e r  i t  is e t h i c a l  f o r

a n  e m p l o y e e  o f  A l a s k a  L e g a l  S e r v i c e s  t o  r e f e r  i n e l i g i b l e

c l i e n t s  a n d  f e e - g e n e r a t i n g  c a s e s  t o  i n d i v i d u a l  l a w y e r s  w i t h i n

t h e  c o m m u n i t y  r a t h e r  t h a n  t o  t h e  s t a t e w i d e  l a w y e r  r e f e r r a l

#
o f f i c e  i n  A n c h o r a g e .

D R 2 - 1 0 3  i s  t h e  a p p l i c a b l e  r u l e  r e g a r d i n g  r e c o m m e n d a ­

t i o n s  o f  p r o f e s s i o n a l  e m p l o y m e n t .  T n  p a r t i c u l a r ,  D R 2 - 1 0 3 ( A )  

s t a t e s  t h a t  a  l a w y e r  i s  n o  ; p r o h i b i t e d  f r o m  b e i n g  " r e c o m m e n d e d ,  

e m o l o y e d  o r  p a i d  b y ,  o r  c o o p e r a t i n g  w i t h ,  o n e  o f  t h e  f o l l o w i n g  

o f f i c e s  o r  o r g a n i z a t i o n s  t h a t  p r o m o t e  L h e  u s e  o f  h i s  s e r v i c e s . ,  

i f  t h e r e  i s n o  i n t e r f e r e n c e  w i t h  t h e ‘e x e r c i s e  o f  i n d e p e n d e n t  

p r o f e s s i o n a l  j u d g m e n t  i n  b e h a l f  o f  h i s  c l i e n t . "  T h e  s e c t i o n  

t h e n  p r o c e e d s . t o  l i s t  t h e  o r g a n i z a t i o n s  f r o m  w h i c h  a l a w y e r  

i s  n o t  p r o h i b i t e d  f r o m  b e i n g  r e c o m m e n d e d ,  i n c l u d i n g  o n e  o p e r a t e  

o r  s p o n s o r e d  b y  a g o v e r n m e n t a l  a g e n c y  ( s u c h  a s  t h e  f e d e r a l l y  

f u n d e d  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n ) . .  A l t h o u g h  t h e  r u l e  

i s  s t a t e d  i n t e r m s  t h a t  a l a w y e r  i s  n o t  p r o h i b i t e d  ftora 

a c c e p t i n g  a r e c o m m e n d a t i o n  f r o m  a n  o r g a n i z a t i o n  l i k e  AI.SC, i t  

w o u l d  s e e m  t o  f o l l o w  t h c r e f i o m  t h a t  a n  e m p l o y e e  o f  A L S C  i s  

n o t  p r o h i b i t e d  f r o m  r e c o m m e n d i n g  t h e  l a w y e r .

A l t h o u g h  i t  w a s  p r i m a r i l y  c o n c e r n e d  w i t h  t h e  f e e  

a r r a n g e m e n t s  o f  l e g a l  a i d  s o c i e t i e s ,  A H A  I n f o r m a l  O p i n i o n  

M o .  1 3 3 4  l e n d s  s u p p o r t  t o - t h i s  c o n c l u s i o n .  T n  t h a t  o p i n i o n ,  

o n e  o f  t h e  q u e s t i o n s  p r e s e n t e d  w a s  w h e t h e r  a l e g a l  a i d  s o c i e t y
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c o u l d  a c c e p t  a c l i e n t  a n d  t h e > r e f e r  t h e  m a t t e r  t o  p r i v a t e  

c o u n s e l  w h o ,  i n  t u r n ,  i s  c o m p e n s a t e d  b y  t h e  l e g a l  a i d  s o c i e t y .

I t  w a s  r u l e d  t h a t  " n o  D i s c i p l i n a r y  R u l e  f o r b i d s  a l a w y e r  w i t h  a ~  

l e g a l  a i d  s o c i e t y  f r o m  m a k i n g  s u c h  a r e f e r e n c e  o r  f o r b i d s  a  

l a w y e r  f r o m  r e c e i v i n g  s u c h  a r e f e r e n c e  o n  an'/ f e e  b a s i s  t h a t  

is m u t u a l l y  s a t i s f a c t o r y  a n d  t h a t  i s  n o t  c l e a r l y  e x c e s s i v e  o r  

i l l e g a l . "  O b v i o u s l y ,  t h e r e  a r e  d i f f e r e n c e s  b e t w e e n  t h e  s i t u a t i o n  

a d d r e s s e d  i n  t h e  o p i n i o n  a n d  t h e  p r e s e n t  p r o b l e m .  I n  t h e  

o p i n i o n ,  t h e  l e g a l  a i d  s o c i e t y  h a d  a l r e a d y  a c c e p t e d  t h e  c l i e n t ,  

w h e r e a s  i n  t h e  p r e s e n t  s i t u a t i o n ,  t h e  r e f e r r a l s  a r e  b e i n g  m a d e  

t o  p e r s o n s  d e t e r m i n e d  tc b e  i n e l i g i b l e  t o  r e c e i v e  b e n e f i t s  

f r o m  A L S C . A l s o ,  i n  t h e  o p i n i o n ,  t h e  f e e s  o t  t h e  l a w y e r  

r e f e r r e d  t o  b y  t h e  l e g a l  a i d  s o c i e t y ' w e r e  p a i d  b y  t h e  s o c i e t y ,  

r a t h e r  t h a n  t h e  c l i e n t  h i m s e l f .  H o w e v e r ,  s u c h  d i f f e r e n c e s  d o  

n o t  p r e v e n t  t h e  c o n c l u s i o n  t h a t  a n  e m p l o y e e  o f  s u c h  a l e g a l  a i d  

s o c i e t y  is  n o t  p r o h i b i t e d  f r o m  r e f e r r i n g  a ’c l i e n t  t o  a n o t h e r  

l a w y e r ,  s i n c e  t h e  s a m e  r a t i o n a l e  u s e d  b y  t h e  E t h i c s  C o m m i t t e e  

i n  I n f o r m a l  O p i n i o n  N o .  1 3 3 4  i s  e q u a l l y  a p p l i c a b l e  u n d e r  t h e  

p r e s e n t  c i r c u m s t a n c e s ,  i . e . ,  n o  D i s c i p l i n a r y  R u l e  f o r b i d s • 

a l a w y e r  w i t h  a l e g a l  a i d  s o c i e t y  f r o m  m a k i n g  s u c h  a r e f e r e n c e .

A n  o b v i o u s  c o n c e r n  w i t h  s.«ch a c o n c l u s i o n  i s  t h et i

s o l i c i t a t i o n  o f  s u c h  r e f e r r a l s  b y  p r i v a t e  l a w y e r s .  H o w e v e r ,  

D i s c i p l i n a r y  R u l e s  2 - 1 0 3 ( 0 )  a n d  2 - 1 0 3 ( 0  w o u l d  a d d r e s s  t h e  

a c t i v i t i e s  o f  s u c h  l a w y e r s .  D R 2 -1 0 3 ( H )  s t a t e s  t h a t  e x c e p t  b y  

p a y i n g  d u e s  t o  c e r t a i n  a p p r o v e d  o r g a n i z a t i o n s ,  a l a w y e r  s h a l l
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n o t  g i v e  a n y t h i n g  o f  v a l u e  t o  a n y o n e  t o  r e c o m m e n d •h i s  e m p l o y ­

m e n t  o r  a s  a r e w a r d  f o r  h a v i n g  m a d e  a  r e c o m m e n c i a t i o n  r e s u l t i n g -  

i n  h i s  e m p l o y m e n t  b y  a c l i e n t .  A d d i t i o n a l l y ,  D R 2 - 1 0 3  (C) s t a t e s  

t h a t  a  l a w y e r  m a y  n o t  r e q u e s t  a n y o n e  t o  r e c o m m e n d  h i m ,  e x c e p t ,  

h e  m a y  r e q u e s t  r e f e r r a l s  f r o m  a r e f e r r a l  s e r v i c e  a p p r o v e d  b y  

a b a r  a s s o c i a t i o n .  A n y  v i o l a t i o n  o f  t h e s e  t w o  r u l e s  w o u l d  

s u b j e c t  t h e  o f f e n d i n g  l a w y e r  t o  d i s c i p l i n a r y  p r o c e e d i n g s , ' w h i c h  

w o u l d  a p p e a r  t o  b e  m o r e  a p p r o p r i a t e 1 t h a n  p r o h i b i t i n g  e m p l o y e e s  

o f  a l e g a l  a i d  s o c i e t y  f r o m  m a k i n g  s u c h  r e c o m n e n d a t i o n s  o n  a 

g o o d  f a i t h  b a s i s .

I n  c o n c l u s i o n ,  n o  D i s c i p l i n a r y  R u l e  is n e c e s s a r i l y  

v i o l a t e d  b y  t h e  r e f e r r a l  b y  e m p l o y e e s  o f  t h e  A l a s k a  L e g a l  

S e r v i c e s  C o r p o r a t i o n  o f  i n e l i g i b l e  c l i e n t s  t o  p r i v a t e  l a w y e r s  

r a t h e r  t h a n  t o  L h e  s t a t e w i d e  l a w y e r s  r e f e r r a l  p r o g r a m .



A L A S K A  B A R  A S S O C I A T I O N

C

E T H I C S  C O M M I T T E E '» * \ 
J  • •

T h e  q u e s t i o n  p o s e d  t o  t h e  C o m m i  ..ae is:

Is  it  p r o p e r  f o r  a n  a t t o r n e y  t o  c h a r g e  i n t e r e s t  

o n  u n p a i d  p o r t i o n s  o f  a b i l l i n g ?

T h e r e  a r e  t h r e e  o p i n i o n s  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n

C o m m i t t e e  o n  E t h i c s  w h i c h  a r e  p e r t i n e n t  t o  t h i s  i n q u i r y .

F o r m a l  O p i n i o n  No . 1 5 1  ( F e b r u a r y  15, 193 6)  h e l d  t h a t  it 

w a s  i m p r o p e r  t o  o f f e r  a d i s c o u n t  t o  c l i e n t s  f o r  p r o m p t  p a y m e n t  o f  

f e e s .  T h e  o p i n i o n  w a s  p r e m i s e d  u p o n  t h e n - i n - e f f e e t  C a n n o n  12:

In f i x i n g  f e e s  it  s h o u l d  n e v e r  b e  f o r g o t t e n  

t h a t  t h e  p r o f e s s i o n  i s a b r a n c h  o f  t h e  

a d m i n i s t r a t i o n  o f  j u s t i c e  a n d  n o t e  a m e r e  

m o n e y - g e t t i n g  t r a d e  . . .
i

In'orinal D e c i s i o n  N o .  7 4 1  ( M a r c h  31, 196 4)  h e l d  t h a t  it

w o u l d  b e  i m p r o p e r  t o  i n c l u d e  D i e  f o l l o w i n g  l a n g u a g e  o n  a n  a t t o r n e y ' s  

b i l l i n g  f o r m :

I n t e r e s t  at  D i e  r a t e  o f  s i x  p e r c e n t  p e r  a n n u m  

w i l l  b e  c h a r g e d  o n  a l l  a c c o u n t s  n o t  p a i d  w i t h ­

in t h i r t y  d a y s .

T h e  C o m m i t t e e ' s  r a t i o n a l e  fo r I n f o r m a l  D e c i s i o n  No . 7-11

w a s  t h a t  t h e  p r a c t i c e  m i g h t  c o n s t i t u t e  a b a r g a i n i n g  w e a p o n  w h i c h  

t h e  a t t o r n e y  n i g h t  u s e  in  r e a c h i n g  a n  a g r e e m e n t  a s  to  t h e  a m o u n t  

o f  f e e s  w h e r e  t h e  f e e s  o w e d  w e r e  in d i s p u t e .  F u r t h e r m o r e ,  th e  

C o m m i t t e e  c o n t e n d e d  t h a t  e v e n  w h e r e  t h e  f e e s  h a v e  b o o n  a g r e e d  

u p o n ,  t h e  c l a i m  o f  i n t e r e s t  w o u l d  a p p e a r  t o  b e  an  i n d u c e m e n t  to 

p a y  p r o m p t l y ,  s i m i l a r  in e f f e c t  t o  o f f e r i n g  a d i s c o u n t  f o r  p r o m p t



p a y m e n t ,  a p r a c t i c e  w h i c h  w a s  c o n d e m n e d  in F o r m a l  O p i n i o n  N o.  151, 

as  d i s c u s s e d  abo'"*.

O n  t h e  o t h e r  h a n d ,  I n f o r m a l  D e c i s i o n  N o .  7 4 1  (1964) 

w e n t  o n  t o  s t a t e  t h a t  i n  s p e c i a l  c a s e s  i t  w o u l d  b e  a p p r o p r i a t e  f o r  

a n  a t t o r n e y  to  a c c e p t  a p r o m i s s o r y  n o t e  f o r  t h e  a m o u n t  o f  a fee , 

w i t h  i n t e r e s t  t o  a c c r u e  u n t i l  p a i d ,  a n d  w i t h  t h e  p r o v i s i o n  t h a t  

t h e  c l i e n t  c o u l d  p r e p a y  w i t h o u t  p e n a l t y .  T h i s  p r a c t i c e  w o u l d  b e  

a c c e p t a b l e ,  a c c o r d i n g  t o  t h e  I n f o r m a l  D e c i s i o n  N o .  7 4 1 ,  o n l y  

w h e r e  t h e  c l i e n t  w a s  a b l e  t o  p a y  b u t  d e s i r e d  t h a t  p a y m e n t  b e  

d e f e r r e d  f o r  h i s  c o n v e n i e n c e  r a t h e r  t h a n  o f  n e c e s s i t y .

F o i m a l  O p i n i o n  N o .  3 3 8  ( N o v e m b e r  16, 1 9 7 4 )  d e a l t  g e n e ­

r a l l y ,  a n d  a p p r o v i n g l y ,  w i t h  t h e  u s e  o f  c r e d i t  c a r d s  f o r  t h e  p a y ­

m e n t  o f  l e g a l  s e r v i c e s ;  it a l s o  c o n t a i n s  t h e  f o l l o w i n g  s t a t e m e n t :

It is a l s o  t h e  C o m m i t t e e ' s  o p i n i o n  t h a t  a 

l a w y e r  c a n  c h a r g e  h i s  c l i e n t  i n t e r e s t  p r o ­

v i d i n g  t h a t  t h e  c l i e n t  is a d v i s e d  w h a t  t h e  

l a w y e r  i n t e n d s  t o  c h a r g e  i n t e r e s t  a n d  a g r e e s  

t o  t h e  p a y m e n t  o f  i n t e r e s t  o n  a c c o u n t s  t h a t  

a r e  d e l i n q u e n t  for m o r e  t h a n  a s t a t e d  p e r i o d  

o f  t i m e .

T h e  A l a s k a  B a r  A s s o c i a t i o n  C o m m i t t e e  o n  E t h i c s  n o t e s  

in t h e s e  o p i n i o n s  a d e f i n i t e  l i b e r a l i z i n g  t r e n d  t o w a r d  t h e  a l l o w ­

a n c e  o f  i n t e r e s t  o n  u n p a i d  b i l l i n g s ;  m o r e  i m p o r t a n t l y ,  t h e  

C o m m i t t e e  d o c s  n o t  f i n d  a n y  p r o v i s i o n  o f  t h e  C o d e  o f  P r o f e s s i o n a l  

R e s p o n s i b i l i t y  w h i c h  d i r e c t l y  o r  i n d i r e c t l y  p r o h i b i t s  o r  c o n d e m n s  

t h e  c h a r g i n g  o f  i n t e r e s t  o n  u n p a i d  b i l l i n g s .  T h e  C o m m i t t e e  

b e l i e v e s  t h a t  t h e  p u b l i c  g e n e r a l l y  w o u l d  in f a c t  b e  s u r p r i s e d  

if  i n t e r e s t  w e r e  n o t  c h a r g e d  o n  o v e r d u e  b i l l i n g s  a s  in t h e  c a s e  

o f  a n y  o t h e r  d e b t .  I f  i t  is a n  a t t o r n e y ' s  i n t e n t  t o  c h a r g e



i n t e r e s t  o n  u n p a i d  b i l l i n g s ,  h e  s h o u l d  o f  c o u r s e  i n f o r m  h i s  c l i e n t  

o f  t h a t  i n t e n t  t o  a v o i d  l a t e r  d i s p u t e s ,  b u t  t h e  C o m m i t t e e  c a n  f i n d  

n o  r e a s o n  e i t h e r  i n  l o g i c  o r  u n d e r  t h e  p r o v i s i o n s  o f  t h e  C o d e  o f  

P r o f e s s i o n a l  R e s p o n s i b i l i t y  w h i c h  w o u l d  i n d i c a t e  t h a t  t h e  c h a r g i n g  

o f  i n t e r e s t  is i m p r o p e r .



•  •

A L A S K A  B A R  A S S O C I A T I O N  

E t h i c s  Cornin' t t e e  O p i n i o n  N o . 7 9 - 2

T h e  q u e s t i o n  p o s e d  t o  t h e  C o m m i t t e e  is:

I s  i t  p r o p e r  f o r  a n  a t t o r n e y  o r  a n  a t t o r n e y ' s  

a g e n t  t o  g o  t o  t h e  t r a s h  r e c e p t a c l e  u s e d  b y  o p p o s i n g  c o u n s e l  

a n d  r e m o v e  bags^ o f  t r a s h  c o n t a i n i n g ,  a m o n g  o t h e r  t h i n g s ,  

c o p i e s  o f  p l e a d i n g s ,  c o r r e s p o n d e n c e ,  e t c . ,  t h a t  w e r e  d i s c a r d e d  

•• i n  t h e  n o r m a l  c o u r s e  o f  o p p o s i n g  c o u n s e l ' s  o p e r a t i o n s ?

T h e  b a s i c  f a c t s  a p p e a r  t o  b e  t h a t  a s  a h o t l y -  

c o n t e s t e d  case., i n v o l v i n g  s u b s t a n t i a l  a m o u n t s  o f  m o n e y ,  

n e a r e d  t r i a l  a n d  w h i l e  s e t t l e m e n t  n e g o t i a t i o n s  w e r e  i n  

p r o g r e s s ,  o n e  a t t o r n e y  d i s p a t c h e d  a n  i n v e s t i g a t o r  o r  s o m e o n e  

e l s e  o n  t h e  a t t o r n e y ' s  b e h a l f  t o  g o  t o  t h e  t r a s h  r e c e p t a c l e  

u s e d  b y  h i s  o p p o s i n g  c o u n s e l  a n d  r e m o v e  b a g s  o f  t r a s h  

t h a t  h a d  b e e n  d i s p o s e d  t h e r e  i n  t h e  n o r m a l  o p e r a t i o n  o f  

t h e  o p p o s i n g  c o u n s e l ' s  o f f i c e .

S i n c e  a l a w y e r  w h o  r e m o v e s  o r  c a u s e s  r e m o v a l  

o f  t r a s h  c o n t a i n i n g  d o c u m e n t s  f r o m  o p p o s i n g  c o u n s e l ' s  

o f f i c e  v i o l a t e s ,  if n o t  t h e  e x p r e s s  l e t t e r  o f  t h e  C o d e  o f  

P r o f e s s i o / a l  R e s p o n s i b i l i t y ,  t h e n  a t  l e a s t  t h e  s p i r i t  

o f  it, t h i s  C o m m i t t e e  f i n d s  s u c h  a c t i o n s  t o  b e  i m p r o p e r .

S u c h  c o n d u c t  v i o l a t e s  E C 1 - 5  i n a s m u c h  a s  i t  i s  n o t  in k e e p i n g  

w i t h  " h i y h  s t a n d a r d s  o f  p r o f e s s i o n a l  c o n d u c t "  a n d  i s  n o t  

" t e m p e r a t e  a n d  d i g n i f i e d " .  W h i l e  it i s  n o t  q u i t e  s u c h  

a c l e a r  v i o l a t i o n ,  i n  t h i s  C o m m i t t e e ' s  o p i n i o n ,  d i g g i n g  

t h r o u g h  a n d  r e m o v i n g  o p p o s i n g  c o u n s e l ' s  t r a s h  i s  " p r e j u d i c i a l  

to  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e "  a n d  " a d v e r s e l y  r e f l e c t s  

o n  h i s  f i t n e s s  t o  p r a c t i c e  l a w "  in c o n t r a v e n t i o n  o f  

D R l  - 1 0 2 ( B) (5) a n d  (6 ). A  v i o l a t i o n  o f  D R 7 -  1 0 6 ( C )  (6 ) 

a l s o  e x i s t s  i n a s m u c h  a s  c o u n s e l  h a s  e n g a g e d  " i n  u n d i g n i f i e d  

o r  d i s c o u r t e o u s  c o n d u c t  w h i c h  is  d e g r a d i n g " ,  i n  t h e  C o m m i t t e e ' s  

o p i n i o n ,  " t o  t h e  t r i b u n a l " .  F i n a l l y ,  s u c h  a c t s  c l e a r l y  

c o n t r a v e n e  C a n o n  9 ' s  m a n d a t e  t h a t  a l a w y e r  s h o u l d  a v o i d  

e v e n  t h e  a p p e a r a n c e  o f  p r o f e s s i o n a l  i m p r o p r i e t y .  E C 9 - 2  

a n d  9-6. W h i l e  t h e  c o n d u c t  d o e s  n o t  a p p e a r  t o  b e  i l l e g a l ,  

it n e v e r t h e l e s s  " d i m i n i s h e s  p u b l i c  c o n f i d e n c e  in  t h e  l e g a l  

s y s t e m  o r  in t h e  l e g a l  p r o f e s s i o n . "  E C 9 - 2 .  C l e a r l y ,  

a l a w y e r  e n g a g i n g  in s u c h  a c t i v i t i e s  h a s  f a i l e d  to :

c o n d u c t  h i m s e l f  s o  a s  t o  r e f l e c t  c r e d i t  o n  t h e  

l e g a l  p r o f e s s i o n  a n d  t o  i n s p i r e  t h e  c o n f i d e n c e ,  

r e s p e c t ,  a n d  t r u s t  o f  h i s  c l i e n t s  a n d  o f  t h e  
p u b l i c ;  a n d  t o  s t r i v e  t o  a v o i d  n o t  o n l y  p r o f e s ­

s i o n a l  i m p r o p r i e t y  b u t  a l s o  t h e  a p p e a r a n c e  o f  

i m p r o p r i e t y .  E C 9 - 6 .

— :. r  ■■■■> ■•. ■. "<■■■- v  -; -



S u c h  a n  a t t o r n e y  m i g h t  b e  e t h i c a l l y  r e q u i r e d  t o  w i t h d r a w  

f r o m  t h e  c a s e  if  s h e  o r  h e  c a m e  a c r o s s  a n y  c o n f i d e n t i a l  

i n f o r m a t i o n .  A s  s a i d  b y  H e n r y  D r i n k e r :

A  l a w y e r  m u s t  a l s o  o b s e r v e  t h e  c u s t o m s  o f  t h e  

B a r  a s  w e l l  a s  t h e  c o n f i d e n c e s  o f  a n o t h e r  l a w y e r ,  

a l t h o u g h  i n d i s c r e e t l y  g i v e n  a n d  i m p r o p e r l y  r e c e i v e d ,  

a n d  a l t h o u g h  t h i s  m a y  e n t a i l  h i s  w i t h d r a w a l  

f r o m  t h e  c a s e .  D r i n k e r ,  -L e g a l  E t h i c s , 1 9 5  ( 1 9 5 8 ) .

S e e , a l s o , O p .  >Jo. 1 0 7 ,  O p i n i o n s  o f  t h e C o m m i t t e e s  o n 

P r o f e s s i o n a l  E t h i c s o f  t h e A s s o c i a t i o n  o f  t h e  B a r  o f  t h e  

C i t y  o f  N e w  Y o r k  a n d t h e  N e w  Y o r k C o u n t y  L a w y e r ' s  A s s o c i a t i o n  

( 1 9 5 8  e d . ) .  F o r m a l  O p i n i o n  N o .  4 7  o f  t h e  A m e r i c a n  B a r  

A s s o c i a t i o n  r e q u i r e s  w i t h d r a w a l  b y  a n  a t t o r n e y  w h o ,  e v e n  

i n a d v e r t e n t l y ,  r e c e i v e s  a n  i m p r o p e r  d i s c l o s u r e  o f  t h e  

o p p o s i n g  p a r t y ' s  c o n f i d e n c e s .

In  c o n c l u s i o n ,  w h i l e  t h i s  C o m m i t t e e  t a k e s  n o  

p o s i t i o n  o n  w h e t h e r  a n  a t t o r n e y  e n g a g i n g  i n  t h e  a c t i o n s  

c o n s i d e r e d  h e r e i n  s h o u l d  b e  s u b j e c t  t o  d i s c i p l i n e ,  it 

d o e s  f i n d  t h e  c o n d u c t  t o  b e  i m p r o p e r .

Adopted by the Board of G o v e rnors, September, 1979.
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D e a r  C o l l e a g u e :

In r e s p o n s e  t o  p u b l i c  d e m a n d  f o r  m o r e  i n f o r m a t i o n  a b o u t  

t h e  a v a i l a b i l i t y  o f  l e g a l  s e r v i c e s ,  t h e  A l a s k a  B a r  A s s o c i a ­

t i o n  h a s  c h a r t e r e d  a s t a t e - w i d e L a w y e r  R e f e r r a l  S e r v i c e .  It 

o p e r a t e s  a s  f o l l o w s :

1. E a c h  p a r t i c i p a t i n g  a t t o r n e y  s i g n s  a n  a g r e e m e n t  t o  

p a r t i c i p a t e  in t h e  s t a t e - w i d e  L a w y e r  R e f e r r a l  S e r v i c e  

(see C h a r t e r  a n d  A g r e e m e n t  a t t a c h e d ) .

2. F o r  a f e e  o f  $ 3 5 . 0 0 ,  e a c h  l a w y e r  m a y  r e g i s t e r  in
u p  t o  f i v e  c a t e g o r i e s  o f  l a w  in w h i c h  h e  o r  s h e  w i l l

a c c e p t  r e f e r r a l s  (see c a t e g o r y  l i s t  a t t a c h e d ) .

3. T h e  S t a t e  is d i v i d e d  i n t o  t en  g e o g r a p h i c a l  a r e a s
a n d  e a c h  a r e a  i s  k e p t  s e p a r a t e l y  fo r r e f e r r a l s  (see

c a t e g o r y  l i s t ) .

4. E a c h  p a r t i c i p a t i n g  a t t o r n e y  a g r e e s  t o  c h a r g e  a 

m a x i m u m  o f  $ 2 5 . 0 0  f o r  the f i r s t o n e - h a l f  h o u r  c o n s u l ­
t a t i o n  (see A g r e e m e n t ) .

5. M o n i e s  g e n e r a t e d  b y  r e g i s t r a t i o n  f e e s  p a y  o n l y  p a r t  

o f  t h e  a d m i n i s t r a t i v e  c o s t s  o f  t h e  R e f e r r a l  S e r v i c e .  In 
a d d i t i o n ,  t h e  A l a s k a  B a r  A s s o c i a t i o n  r u n s  w e e k l y  e d s  in 
a r e a  n e w s p a p e r s  a n d  l i s t s  t h e  L a w y e r  R e f e r r a l  S e r v i c e  in 

p r a c t i c a l l y  a l l  t e l e p h o n e  d i r e c t o r i e s  in A l a s k a .  L o c a l  
B a r  A s s o c i a t i o n s  a r e  a l s o  e n c o u r a g e d  t o  p a r t i c i p a t e  in 
f u n d i n g  t h e  a d v e r t i s e m e n t s  (see C h a r t e r ) .

6 . R e f e r r a l  e n r o l l m e n t  is o n  a y e a r l y  b a s i s  f r o m  J u n e  
t h r o u g h  M a y .  A  $ 3 5 . 0 0  fee e n r o l l s  t h e  a t t o r n e y  in t h i s  
s e r v  i.ce.
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7. O n c e  y e a r l y ,  a l l  r e g i s t r a t i o n  c a r d s  a r e  f i l e d  in 

a l p h a b e t i c a l  o r d e r  b y  c a t e g o r y  a n d  g e o g r a p h i c a l  a r e a  

a n d  t h e n  s h u f f l e d  t o  g e t  r a n d o m  s e l e c t i o n .

8 . A  c a l l e r / w r i t e r  s e e k i n g  a r e f e r r a l  is  g i v e n  t h r e e  

n a m e s  o f  a t t o r n e y s  r e g i s t e r e d  i n  t h e  c a t e g o r y  o f  n e e d e d  

s e r v i c e  f o r  t h e  g e o g r a p h i c a l  a r e a  i n  w h i c h  t h e  c a l l e r  

s e e k s  l e g a l  a s s i s t a n c e .

9. If r e q u e s t e d ,  a c o n f i r m i n g  l e t t e r  i s  s e n t  t o  t h e  

c a l l e r / w r i t e r  t o  w h o m  r e f e r r a l s  h a v e  b e e n  m a d e .

10. S t a t i s t i c a l  r e c o r d s  o n  t h e  n u m b e r  a n d  c a t e g o r y  of  

r e f e r r a l s  a r e  m a i n t a i n e d  in t h e  A l a s k a  B a r  A s s o c i a t i o n ' s  

o f f i c e ,  a n d  a  y e a r l y  r e p o r t  w i l l  b e  m a d e  t o  t h e  A s s o c i a ­

t i o n  ( se e  C h a r t e r ) .

11. B e c a u s e  t h e  A l a s k a  L e g a  e r v i c e s  C o r p o r a t i o n  a n d  

t h e  P u b l i c  D e f e n d e r s  h a v e  d i f f i c u l t y  k n o w i n g  w h i c h  

a t t o r n e y s  a r e  w i l l i n g  t o  a c c e p t  p r o  b o n o  r e f e r r a l  w o r k  

f o r  e a c h  o f  t h o s e  a g e n c i e s ,  e a c h  r e g i s t e r i n g  a t t o r n e y  

h a s  t h e  o p p o r t u n i t y  t o  l i s t  t h o s e  c a t e g o r i e s  in w h i c h

h e  o r  s h e  w i l l  a c c e p t  p r o  b o n o  r e f e r r a l s  f r o m  t h o s e  a g e n c i e s .

T h i s  s t a t e - w i d e  L a w y e r  R e f e r r a l  S e r v i c e  w a s  c h a r t e r e d  n o t  o n l y  

in a n  a t t e m p t  to r e s p o n d  t o  t h e  c o m p l a i n t s  w h i c h  g e n e r a t e d  t h e  
B a t e s  o p i n i o n ,  b u t  a l s o  t o  t h e  J u s t i c e  D e p a r t m e n t  a n d  F T C  c o m p l a i n t s  

a g a i n s t  t h e  B a r .  T o  d a t e ,  t h e  S e r v i c e  h a s  b e e n  v e r y  s u c c e s s f u l ,  
j o i n t l y  b e n e f i t i n g  t h e  p a r t i c i p a t i n g  A l a s k a  B a r  m e m b e r s  a n d  t h e i r  

r e f e r r a l  c l i e n t s .  S h o u l d  y o u  d e c i d e  to p a r t i c i p a t e ,  p l e a s e  f i l l  
o u t  t h e  e n c l o s e d  r e g i s t r a t i o n  c a r d s  a n d  r e t u r n  t h e m  to us, a l o n g  

w i t h  y o u r  c h e c k .

S h o u l d  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  to  

c o n t a c t  t h i s  o f f i c e .

S i n c e r e l y ,

R a n d a l l  P. B u r n s  

E x e c u t i v e  D i r e c t o r

wj



•  1  •

C H A R T E R  

L A W Y E R  R E F E R R A L  S E R V I C E

I.

N a m e :

L A W Y E R  R E F E R R A L  S E R V I C E  O F  T H E  A L A S K A  B A R  A S S O C I A T I O N

II.
P u r p o s e :

T o  p r o v i d e  t h e  g e n e r a l  p u b l i c  w i t h  t h e  n a m e s  o f  a c t i v e  

m e m b e r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  w h o  a r e  in  g o o d  s t a n d i n g  

a n d  a r e  w i l l i n g  a n d  a b l e  t o  a c c e p t  r e f e r r a l  c l i e n t s  a t  a r e a s o n ­

a b l e  fee.

III .
A d m i n i s t r a t i o n :

T h e  A l a s k a  B a r  A s s o c i a t i o n  s h a l l  a s s u m e  r e s p o n s i b i l i t y  fo r 

t h e  L a w y e r  R e f e r r a l  S e r v i c e  a n d  u n d e r  t h i s  c h a r t e r  s h a l l  o p e r a t e  

t h e  R e f e r r a l  S e r v i c e  in t h e  m a n n e r  d e e m e d  t o  b e  in t h e  b e s t  
i n t e r e s t  of  t h e  p u b l i c  a n d  t h e  B a r,  a n d  s h a l l  r e q u e s t  a s s i s t a n c e  
f r o m  t h e  Bar, p r o p o s e  c h a n g e s  in t h e  C h a r t e r ,  a r r a n g e  f o r  p u b ­

l i c i t y ,  r e g i s t e r  p a r t i c i p a t i n g  l a w y e r s  in a p p r o p r i a t e  c a t e g o r i e s ,  

a u t h o r i z e  a l l  a d m i n i s t r a t i v e  r e q u i r e m e n t s ,  m a i n t a i n  r e c o r d s  o f  
o p e r a t i o n ,  m a k e  a n  a n n u a l  r e p o r t  t o  t h e  Ba r,  as  w e l l  a s  p e r f o r m ­
ing a l l  o t h e r  f u n c t i o n s  n e c e s s a r y  f o r  t h e  s u c c e s s f u l  o p e r a t i o n  

o f  * h e  L a w y e r  R e f e r r a l  S e r v i c e .

IV.
O p e r a t i o n :

A. E a c h  c a l l e r / w r i t e r  ( h e r e a f t e r  s i m p l y  r e f e r r e d  t o  a s  

" c a l l e r " ) s h a l l  b e  g i v e n  t h e  n a m e s  o f  t h r e e  a t t o r n e y s  in h i s  o r  
h e r  g e o g r a p h i c a l  a r e a  w h o  a r e  r e g i s t e r e d  in t h e  c a t e g o r y  f o r  w h i c h  

t h e  c a l l e r  s e e k s  s e r v i c e s .  T h e  o r d e r  o f  t h e  c a c e g o r i e s  s h a l l  b e  
r a n d o m ,  b u t  s h a l l  b e  s y s t e m a t i c a l l y  r o t a t e d .  T h e  c a t e g o r i e s  s h a l l  
b e  o r g a n i z e d  i n t o  t h e  f o l l o w i n g  g e o g r a p h i c a l  a r e a s :

A n c h o r a g e  S i t k a
M a t a n u s k a - S u s i t n a  V a l l e y  K e n a i  P e n i n s u l a
J u n e a u  V a l d e z

F a i r b a n k s  K o d i a k
K e t c h i k a n  R u r a l  A l a s k a  ( K o t z e b u e ,

N o m e ,  B a r r o w ,  B e t h e l )

T h e  a t t o r n e y  s h a l l  b e  r e g i s t e r e d  in t h e  g e o g r a p h i c a l  a r e a  i n d i ­
c a t e d  b y  h i s  o r  h e r  o f f i c e  a d d r e s s  a s  l i s t e d  o n  t h e  r e g i s t r a t i o n  

c a r d .



B. E a c h  c a l l e r  s h a l l  b e  a d v i s e d  t h a t  t h e  f e e  f o r  a n  i n i t i a l

o n e - h a l f  h o u r  c o n f e r e n c e  i s  a m a x i m u m  o f  $ 2 5 . 0 0 ,  a n d  t h a t  a t t o r n e y /

c l i e n t  a g r e e m e n t  s h a l l  g o v e r n  s u b s e q u e n t  c h a r g e s .

C. E a c h  c a l l e r  s h a l l  b e  a d v i s e d  t o  s e l e c t  o n e  o f  t h e  t h r e e

a t t o r n e y s  r e f e r r e d  a n d  t o  t e l e p h o n e  t h e  p a r t i c i p a t i n g  a t t o r n e y  f o r  

a n  a p p o i n t m e n t .  I f  t h e  f i r s t  a t t o r n e y  i s  u n a b l e  t o  a s s u m e  r e s p o n ­

s i b i l i t y  f o r  t h e  c a s e ,  t h e  c a l l e r  s h a l l  b e  a d v i s e d  t o  c o n t a c t  t h e  

r e m a i n i n g  t w o  l a w y e r s  f o r  a d v i c e .

D. A  c u r r e n t  l i s t  o f  n a m e s  a n d  a d d r e s s e s  o': c a l l e r s  s h a l l  b e  

m a i n t a i n e d  i n  t h e  A l a s k a  B a r  A s s o c i a t i o n  o f f i c e .

E. A l l  m o n i e s  a v a i l a b l e  f r o m  e n r o l l m e n t  f e e s  n o t  r e q u i r e d  

f o r  a d m i n i s t r a t i o n  c o s t s  s h a l l  b e  s p e n t  f o r  s t a t e - w i d e  n e w s p a p e r  

a d v e r t i s i n g  o f  t h e  a v a i l a b i l i t y  o f  L a w y e r  R e f e r r a l  S e r v i c e  to 

th e  p u b l i c .

V.
P a r t i c i p a t i o n :

A. E n r o l l m e n t  i n  t h e  s e r v i c e  is  v o l u n t a r y ,  a n d  a l l  a c t i v e  

m e m b e r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  a r e  u r g e d  t o  p a r t i c i p a t e .  

E n r o l l m e n t  s h a l l  b e  o n  a n  a n n u a l  b a s i s  a n d  t h e  c a l e n d a r  y e a r  s h a l l  

b e  f r o m  J u n e  1 t o  M a y  31.

B. E a c h  p a r t i c i p a t i n g  l a w y e r  s h a l l  m a i n t a i n  " e r r o r s  a n d  

o m i s s i o n s "  i n s u r a n c e  o f  a t  l e a s t  $ 5 0 , 0 0 0 . 0 0 .

C. E a c h  p a r t i c i p a t i n g  l a w y e r  s h a l l  p a y  a n  e n r o l l m e n t  fe e o f  

$ 3 5 . 0 0  f o r  l i s t i n g  i n  u p  t o  f i v e  c a t e g o r i e s  in  a n y  c a l e n d a r  y e a r .  
T h i s  f e e  s h a l l  b e  r e s e r v e d  e x c l u s i v e l y  f o r  t h e  o p e r a t i o n  o f  t h e  

L a w y e r  R e f e r r a l  S e r v i c e .

D. T h e  f.j.rst h a l f - h o u r  c o n f e r e n c e  m a y  b e  c h a r g e d  a t  a m a x i m u m  
o f  $ 2 5 . 0 0 .  T h e r e a f t e r ,  a t t o r n e y / c l i e n t  a g r e e m e n t  s h a l l  g o v e r n  

s u b s e q u e n t  f e e s .

E. E a c h  p a r t i c i p a t i n g  a t t o r n e y  m a y  r e g i s t e r  i n  u p  t o  f i v e  

c a t e g o r i e s  s e l e c t e d  f r o m  t h e  f o l l o w i n g  l i st :

1. A d m i r a l t y
2. A d m i n i s t r a t i v e  L a w  ( G o v e r n m e n t  A g e n c i e s )

3. B a n k r u p t c y
4. C o m m e r c i a l  L a w  ( R e a l  E s t a t e  T r a n s a c t i o n s ,  a l l  f o r m s  o f  B u s i n e s s

O r g a n i  z a t i o n s )

5. C o n s u m e r  ( C r e d i t / C o l l e c t i o n s )
6 . C r i m i n a l

7. D i s c r i m i n a t i o n

8 . E m i n e n t  D o m a i n
9. E n v i r o n m e n t a l  L a w

10. F a m i l y  L a w  ( D i v o r c e ,  C h i l d  C u s t o d y ,  A d o p t i o n ,  N a m e  C h a n g e ,  e t c . )

11. I m m i g r a t i o n
12. L a b o r  R e l a t i o n s

-  2  -



13. L a n d l o r d - T e n a n t

14. M i n i n g
15. N e g l i g e n c e  ( P . I . ,  P . D . ,  P r o f e s s i o n a l  M a l p r a c t i c e ,  P r o d u c t s

L i a b i l i t y ,  L i b e l / S l a n d e r ,  W o r k m e n ' s  C o m p e n s a t i o n )

16. P a t e n t - C o p y r i g h t

17. P u b l i c  I n t e r e s t

18. T a x

19. T r a f f i c
20. T r u s t s ,  E s t a t e s ,  W i l l s

21. A r t s  L a w
22. C o m m u n i t y  L e g a l  A s s i s t a n c e

T h i s  p r e f e r e n c e  s h a l l  b e  h o n o r e d  b y  t h e  L a w y e r  R e f e r r a l  S e r v i c e .

F. T h e  a t t o r n e y  r e g i s t r a n t  s h a l l  i n d i c a t e  o n  e a c h  c a t e g o r y  

r e g i s t r a t i o n  c a r d  f i l e  w h e t h e r  h e  o r  s h e  w i l l  a c c e p t  p r o  b o n o  w o r k  

r e f e r r e d  f r o m  t h e  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  a n d / o r  t h e  

P u b l i c  D e f e n d e r ' s  O f f i c e  i n  t h a t  c a t e g o r y .



R E F E R R A L  E N R O L L M E N T  C A T E G O R I E S

1. A d m i r a l t y

2. A d m i n i s t r a t i v e  L a w  ( G o v e r n m e n t  A g e n c i e s )

3. B a n k r u p t c y

4. C o m m e r c i a l  L a w  (R e a l  E s t a t e  T r a n s a c t i o n s ,  a l l  f o r m s  o f  B u s i n e s s

O r g a n i z a t i o n s )

5. C o n s u m e r  ( C r e d i t / C o l l e c t i o n s )

6 . C r i m i n a l

7. D is c r im in a t io n

8 . E m i n e n t  D o m a i n

9. E n v i r o n m e n t a l  L a w

10. F a m i l y  L a w  ( D i v o r c e ,  C h i l d  C u s t o d y ,  A d o p t i o n ,  N a m e  C h a n g e ,  e t c . )

11. I m m i g r a t i o n

12. L a b o r  R e l a t i o n s

13. L a n d l o r d - T e n a n t

14. M i n i n g

15. N e g l i g e n c e  (P.I., P . D . ,  P r o f e s s i o n a l  M a l p r a c t i c e ,  P r o d u c t s
L i a b i l i t y ,  L i b e l / S l a n d e r ,  W o r k m e n ' s  C o m p e n s a t i o n )

16. P a t e n t - C o p y r i g h t

17. P u b l i c  I n t e r e s t

18. T a x

19. T r a f f i c

20. T r u s t s ,  E s t a t e s ,  W i l l s

21. A r t s  L a w

22. C o m m u n i t y  L e g a l  A s s i s t a n c e



1. I a m  a n  a c t i v e  m e m b e r ,  in g o o d  s t a n d i n g ,  o f  t h e  A l a s k a  B a r

A s s o c i a t i o n .

2. I w i s h  t o  b e  a m e m b e r  o f  t h e  S t a t e - W i d e  L a w y e r  R e f e r r a l  S e r ­

v i c e  a n d  a g r e e  t o  p a y  $ 3 5 . 0 0  f o r  u p  t o  f i v e  c a t e g o r y  r e g i s ­

t r a t i o n s .

3. M y  p r a c t i c e  is  c o v e r e d  b y  E r r o r s  a n d  O m i s s i o n s  I n s u r a n c e

t o t a l i n g  a t  l e a s t  $ 5 0 , 0 0 0 . 0 0  ( p o l i c y  i s s u e d  b y  ________  ___
), a n d  s h a l l  m a i n t a i n  s u c h  i n s u r a n c e  

a t  a 11 t i m e s  w h i l e  p a r t i c i p a t i n g  in t h e  L a w y e r  R e f e r r a l  S e r ­

v i c e .

4. E n c l o s e d  is t h e  t o t a l  a m o u n t  o f  $ 3 5 . 0 0  to c o v e r  t h e  r e g i s t r a ­

t i o n  f e e  f o r  t h e  f o l l o w i n g  c a t e g o r i e s :

5 . I (ain) (am no t)  w i l l i n g  t o  a c c e p t  p r o  b o n o  w o r k  r e f e r r e d  b y
A l a s k a  L e g a l  S e r v i c e s  o r  b y  t h e  P u b l i c  D e f e n d e r ' s  O f f i c e  in th e 

f o l l o w i n g  c a t e g o r i e s  in w h i c h  I a m  e n r o l l e d :

6 . I a g r e e  to  a m a x i m u m  c h a r g e  o f  $ 2 5 . 0 0  f o r  t h e  i n t i t i a l  o n e -  

h a l f  h o u r  c o n s u l t a t i o n .

7. In th e  e v e n t  t h a t  p e t i t i o n  i s  f \ e d  f o r  r e m o v a l  t o  i n a c t i v e  

s t a t u s  f or  d i s a b i l i t y  a n d / o r  if f o r m a l  d i s c i p l i n a r y  p r o c e e d ­

i n g s  a r e  i n i t i a t e d  a g a i n s t  me, o r  if a c r i m i n a l  c o m p l a i n t  is 
f i l e d  o r  a n i n d i c t m e n t  r e t u r n e d  a l l e g i n g  a s e r i o u s  c r i m e  (as 
d e f i n e d  in A l a s k a  B a r  R u l e  823 ),  I h e r e b y  a g r e e  t o  a s u s p e n ­

s i o n  o f  r e f e r r a l s  u n t i l  f i n a l  r e s o l u t i o n  o f  t h e  m a t t e r .

S I G N E D :

D A T E :

BBt



S  t a t i s  t i  c a 1 I) a t a o n  T . a w y e r  ' R o f  e r r  a  1  
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The following is a list of referrals given through the Alaska Ear Association 

State-wide lawyer Referral Service t h r o u g h  11/24/78.

Total Referrals: 2356

Anchorage: 211G (includes Palmerrfc&silla area)

Other:

Anchor Point 1
Adak 1
Barrow 1
Bethel 1
Copner Center 2
Clear 1
Chitina 1
Cordova 3

Dillingham 3

Fa irbanks 98

Gakona 1
Glenallen 1
Girdwood 4

Bcmer 1
Healy 2
Tnd i an 2
Juneau 3

Kodiak 2
King Salmon 2
Ketchikan 1
Kasilof 1
Kenai 3

McKinley Pk. 1
Petersburg 1
Soldotna 7

Sterling 3

Seldovia 1
Seward 5

Tok 3

Tyonek 1
Talkeetna 2
Unalakleet 2
Usibelli 1
V a l d e z , 4

V?r angel 1 1
Willow 1

Admiralty

Administrative c<i

Bankruptcy .95

Ccmmercial 292

Consumer 146

Criminal 192

Di scr imination 2 2
Fininent Dana in 0
Environmental 0
Family 778

IiTinigration 29

labor Relations 65

Iandlord/Term; 98

Mining 4

Negligence 344

Patent/Copy. 17

Public Interest 3

Tax 36

Traffic 24

Trusts/Estates/

Wills 151



M EM O RANDUM  A la s k a  Bar Associat ion
B o x  2 7 9 ,  A n c h o r a g e ,  A l a s k a  9 9 5 1

J oh n  R. Lohff, Exec. Direc t o r  

Vicki Goodrow, Bkg.

10/25/79 ;

L a w y e r  Refe r r a l  Q u arterly Report 7/1/79 - 9/30/79

The following listing is the calls received by the Bar A s s o c i a t i o n  for 

L a w y e r  Referrals:

F amily 366

Commercial 143

N e g l i g e n c e  95

C riminal 73

T r a f f i c  70

C o n s u m e r  52

A d m i n i s t r a t i v e  36

L and l o r d / T e n a n t  35

T r u s t s / W i l l s / E s t a t e s  35

B a nkrupcy 2.

L abor • 25

Tax 14

A d m i r a l t y  8

D i s c r i m i n a t i o n  8

I m m i g ration 5

M i n i n g  1

Patent  1

T O T A L  N U M B E R  OF CALLS IN Q U A R T E R  994

T O :

F R O M :

D A T E :

S U B J E C T :

W EEKLY AVERAGE - 76.5

DAILY A V E RAGE - 15.3

cc: Donna Willard, Pres.





MtMORANDU

TO, p
%

BO A R D  OF GOVERNORS

S U B J E C T :
P E R S O N N E L  M A NUAL

r  o » o «  h a * - * *  »»sr>\

No p a t i D e cember 29

F N O M
Williey;

A t t a c h e d  is the personnel m anual for the Bar Office. 

P l e a s e  insert in your Blue M a n uals un d e r  C h a p t e r  III.

, 197
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FORWARD

This Personnel Manual has be e n  prepared to inform you, the employee, of 

the Personnel Policies of the Alas k a  Ear Association and to assist you to 

perform your duties in a proper manner. Additions and revisions will be 

m a d e  frcrn time to tame, which c a n  b e  inserted in the proper place in this manual.

Feel free to ask questions about any subject. Your suggestions re­

garding additional items will b e  w e lcome and w i l l  b e  given careful consideration.

This manual covers personnel regulations, operation procedures and job 

descriptions of the Alaska Bar Association office.

The success of any organization depends upon team work and cooperation 

of all its employees not only between individual employees working together 

b u t  betwoen the organization and each enployee as well. It is important in 

this cooperative effort that each employee k n e w  as much as possible about 

w h a t  can be expected of the Alaska Ear Association and, in turn what the 

Alaska Bar Association can expect.

This manual has berm prepared to bring about a better understanding 

of the privileges, as well as the responsibi 1 it ies that go with employ­
ment with the A l a s k a  Bar Association.

Every effort will b e ma d e  to maintain a friendly and cheerful working 

atmosphere. Fach individual c a n  contribute to it and will be expected to do so.

(X)NFI DKNTI.vMTY

A CARDINAL RULE O F  THIS ORGANIZATION IS CONFIDKWI’JALITY. ALL FILES, RECORDS 
A N D  INFORMATION O F  BAR APPLICANTS A N D  MEMBERS SHALL NOT HE DISCIOSHD EXCEPT UPON 

THE EXPRESS DIRECTION O F  BAR COUSEL, T H E  EXECUTIVE DIRECTOR OR THE PRESIDENT 

O R  THE BOARD O F  GOVERNORS, A N D  UPON SUCH CONDITIONS AS MAY BE SI-71 FORTH.

V101AT10NS O F  THIS RULE IS GROUNDS I-OR IMMEDIATE TT2RMINAT1 O N .

1TIR1O S B  O F 'HIE A IALKA BAR A!ISOCIATICW

The primary function of the Alaska Ear Association is to provide so/vice 

to the members of t lie profession in Alaska, in order that they miy lot t er 
serve the public. O u r  services must b e  provided in a highly professional, 

yet cordial manner. The Alaska Bir Associ.it ion provides the following ser­

vices to its members: maintains records o f  all memliers of the Bir in good 

standing; disciplines and regulates Lawyers; keeps members informed of the 
latest developments of law, legislation and legal management; provides var­

ious lenefits to the members  including insurance; assists with individual 
matters and drsta ibutes public information materials. 'Hie Bar Associat ion 

performs services to the general public such as legal education, lawyer 

referral seiviee, fee arbitration, discipline and the regulation of the un­

authorized pi act ice of law.

Each enployee should becane familiar with the basic functions and organi-





ORGANIZATIONAL CHART
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AL ASKA B A R  A SSOCIATION

p  —
*. PERSONNEL POLICIES A N D  PROCEDURES

I. PERSONNEL POLICIES

Employment Classifications: T h e  following are classifications of administrative

staff of the A l aska Bar Association.

1. Permanent Full-Time: Those employees w h o  work a full week, Monday - 

Friday, 8:30 A.M. to 5:00 P.M., and w h o s e  employment is not time- 

limited except by funding limitations established by the Board 

fo Governors.

2. Permanent Part-Time: Those employees w h o  wo r k  less than the full 

work w e e k  o n  a regularly s cheduled b a s i s  and who s e  employment is 

not time limited except by funding limitations established by the 

Board of Governors.

3. T e m p o r a r y : This category includes those positions for which the 

anticipated need does not exceed 120 calendar days or 960 hours.

Such persons will be informed o f  and acknowledge the temporary 

nature of their employment at the ecrnronceme-.-.t o f  their employ­

ment. The positions wi l l  be created on an "as needed" basis 

determined by the Executive Director and with approval of the 

Board of Governors.

PROBATIONARY PERIOD

N e w  employees are on probationary status for a period of six months 

after hire o r  placement in a new position. During this time employ­

ment may be terminated by either the employee o r  the employer with­

out giving cause upon two weeks notice. A t  the end o f  six months 

an evaluation is made of n e w  employee's performance. If satisfac­

tory, employee is given permanent status a n d  is eligible for pay- in­

crease b a sed on the performance o f  the individual. The probationary 

period may be extended if it appears necessary. Should the employee 
receive a rating of unsatisfactory, h e  or she wi l l  b e  terminated with 

two weeks notice.

Once an eirplcjyee's probational status lias ended and the employee has 

been notified of his or her permanent employment, he o r  she may have 

their employment terminated only as specified in the section entitled 

Termination.

PERSONNEL A C T IONS

Employment functions, work schedules, salary increases and terminations 

are established at the discretion of the Executive Director if not 

inconsistent w i t h  printed job descriptions and arc, in any event, 

subject to the approval of the Board of Governors.

(6
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PERSONNEL POLICIES 
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SALARY CHANGES

After an employee has be e n  granted permanent status, his or h e r  :aer- 

formance wi l l  be evaluated annually. Salary changes may thereaf ier 

be made annually with the above criteria in effect as Association 

funds permit. Evaluation of an employee's efficiency rating shall 

oe made b y  the Executive Director o r  appropriate supervisor.

TERMINATION

The Executive Director m a y  terminate the employment of an Adminis­

trative employee and Bar Counsel m a y  terminate disciplinary employ­

ees on the date specified in a  written notice delivered to the 

employee not less than two weeks prior to the date o f  termination.

The Executive Director a n d  Bar Counsel may terminate the. employment 

of an employee without notice with pay in lieu of such notice or 

without notice for breach of ethics or rules o f  confidentiality.

The Executive Director a n d  B a r  Counsel serve a t  the pleasure o f  the 

Board.

An employee may terminate hi s/her employment on a specified date in 

a written notice delivered to the Executive Director not less thar 

two weeks prior to tine date o f  termination. Failure to give such 

notice shall operate to forfeit accrued vacation o r  leave, not to 

exceed two weeks.

WORK SCBKDUIES

'Die work day shall be; 8:30 a.m. to 5:00 p.m. with 1 hour for lunch. 

Wbrk schedules, including vacation schedules and other types of le ive 
shall be established by the Executive Director o r  appropriate super­

visor. Schedules will b e  developed by the Executive Director to 

assure continuous operation o f  the services o f  the Bar office. Al L 

work performed in addition to the normal work day hours shall rcqir re 
the express prior approval o f  the Executive Director o r  Bar Counsek. 

Wbrk performed in excess of 7 1/2 hours per d a y  or in excess of 37 1/2 

hours per week shall be conpensated at the rate of one and one-hall: 

the regular rate of pay.

LEAVE

Annual leave is provided to permit ejrployees to b e  absent from their 

jobs without loss of pay. Employees are expected to give reasonable 

notice in requesting annual leave and to submit such request one ircnth 
in advance so that work load may b e  scheduled among other employees.

Employee:

fo l lo w s :
of the Alaska Bar Association shall accrue annual leave as

ADMINISTRATIVE STAFF

Five-sixths working day for each full monthly pay period with 

less than two years service; 1-1/4 working days for each monthly pay 

period for 2 to 5 years.

----------------------

(7



PERSONNEL POLICIES 

Page 3

LEAVE Cont'd

PROFESSIONAL EMPLOYEES

One and one-quarter w o rking days for each full monthly p a y  period. 

ALL EMPLOYEES

After five years service, 20 working days per year.

There shall be no accrual o f  annual leave during any monthly p a y  . 

period when an enployee is absent without approved leave.

A  maximum of 15 days unused annual leav i c a n  b e  accrued where upon 

no additional annual leave will be earned, except for those cavploy- 

ees with 5 years or mo r e  service.

Tenporary employees shall not accrue leave credit. Fiiployees fill­

ing permanent part-time o r  permanent seasonal positions shall acciue 

leave credit on a pro-rated basis.

Annual leave may be taken after six months employment with p e rmis­

sion of the Executive Director.

Holidays occu rring  during a period of annual leave will be charged as 
holidays.

MEDICAL LEAVE

Medical leave is available at the discretion o f  the employee's appro­

priate supervisor.

The appropriate supervisor may require a physician certificate to 

support a request for medical leave.

PATERNITY/ MATERNITY LEAVE

An eitployee, otherwise qualified for leave of absence, may take a 

maximum of 9 weeks paternity/maternity leave immediately preceding 

and following childbirth. A  maximum of 2 weeks of the leave is 

chargeable first to Medical leave, and the remainder is chargeable 

to annual leave or leave without pay at the discretion of the e m­

ployee. A  physician certificate may to required to support the 
additional leave request.

A  parson taking paternity/maternity leave shall be treated as any 

other employee taking medical or annual leave.
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COURT LEAVE

When an employee is called by proper authority to appear as a witness 

o r  to present himself/herself for jury duty, he/she will be granted 

court leave for a period of such service whi c h  falls during his/her 

regular work schedule.

T h e  enployee will present the court order, subpoena or sumrons to 

his/her supervisor wh e n  requesting court leave.

Court leave must always b e  substantiated by written evidence of atten­

dance at court, shewing dates and hours of service. When an enployee 

is excused by the court for portions of tf : day, he/she is expected 

to return to work.

If any remuneration is received by the enployee for performance of 

court services, he/she siiall endorse the check to the Bar Association.

«
HOLIDAYS

The Alaska Bar Association observes the following holidays during the 

year:

1. New Year's Day

2. Lino oln's Birthday

3. Wa sh i ng t o n 1s B i rthdny

4. Seward1s Day

5. Memorial Day

11. Christmas

These liolidays will be taken on the days observed by J State Court System.

O T H K R  BENEFITS

A  health and life insurance policy is provided for the employees of the 

Alaska Bar Association. T h e  health and life insurance policy bocanes 

effective thirty days following employment. Tn addition, the follow­

ing benefits are provided to permanent employees: Workmens Compensation.

6 . Independence Day

7. Labor Day
8 . Alaska Dry

9. Veteran's Day

10. Thanksgiving Day

#



E MPLOYEE E V A LUATION SYSTEMS 

PURPOSE OF THE EVALUATION

Performance evaluation is of prime importance to both the supervisor and 

the employee, and should serve the f ollowing pruposes:

- Find out if employee's wor k  is up to standard.

- Help employee improve w o r k  performance.

- Let employee know h ow he/she is g e t ting along.

- Give recognition for good work.

- T ’termine training needs.

- Ass:.st in discharging or reducing incompetent employees

THE USE OF ITEMS

The use of items ( , , is very important for a complete evaluation of

performance. All items must be checked to indicate strengths or weaknesses

of the performance.

OVER-ALL EVALUATION

OUTSTANDING - Total work performance is de f i n i t e l y  superior and well above 

the standards of performance required for the position. Justification must 

be presented in w r i ting to s u b stantiate this evaluation.

COMPETENT - The wo r k  performance is c o n s i s t e n t l y  up to or somewhat above the 

requirements of the position. Th i s  is the performance which is expected of 

a trained and qualified employee.

NOTE: W h e n  employee's p erformance tends to be borderline within 

this category, a notation to this effect should be made in the 

Comments section.

IMPROVEMENT N EEDED - A significant part of the work is below t b‘* standards 

required for the position, and it is reasonable to expect that Lne employee 

will brin;j p erformance up to acc e p t a b l e  standard. This evaluation indicates 

that serious effort is needed to improve performance. Factual evidence must 

be presented to substantiate this rating, a plan for improving the employee's 

performance included with the report, and a new evaluation made within the 

subsequent period not to exceed six months.

UNSATISFACTORY - Total work perfor m a n c e  Is inadequate and definitely inferior 

to the standards of performance required for the position and plans for im­

provement have not been successful or an act has been committed which makes 

the employee u n s uitable for service. This rating must be accompanied by d i s­

charge or reduction, if the e m p l o y e e  is still in service, and must be s u b­

stantiated wit h  written factual evidence.



A LASKA BAR A S S O C I A T I O N  OFFICf

P E R F O R M A N C E  E V A L UATION

NAME DATE

POSITION FROM

Report Coverage

TO

REASON FOR REPORT:

P rog r e s s  Check (Probation)

Annual

General

Termination

GENERAL CATEGORY R A T I N G ©  ©  (T) @  

@  OUTSTANDING 

©  COMPETENT 

@  IMPROVEMENT NEEDED

© UNSATISFACTORY

r  TE EACH FACTOR SPECIFICALLY:
I
Strong J± L  Standard Weak

1. QUANTITY: O O O O
0

 Amount of w o r k  performed 

Completion of wor k  on schedule

2. QUALITY:

'Accuracy

Neatness of work product 

Thoroughness 

Oral Expression 

_]Nritten expression

oooo

3. W O R K  HABITS: O O O O
Observance of working hours 

Attendance

Observance of rules & regulations 

Planning and organizing work 

Compliance wit h  work instructions

3. cont'd.

B
 O r d e r l i n e s s  in work 

A p p l i c a t i o n  to duties

A. P E R S O N A L  RELATIONS: O O O O

G e t t i n g  along with fellow employees 

M e e t i n g  and handling the public 

Personal appearance

ADAPTABILITY: O O O O
P e r f o r m a n c e  in nr situations 

Pe r f o r m a n c e  in emergencies 

P e r f o r m a n c e  w/m i n i m u m  instructions

EVA L U A T I N G  FACTS AND MAKING 

D E CISIONS O O O O

7. S U P E R VISORY ABILITY: (supervisors only)

Plan n i n g  & assigning 

T r a i n i n g  and instructing 

Di s c i p l i n a r y  control 

Ev a l u a t i n g  performance 

L e a d ership 

Making decisions 

Fairness and impartiality 

A p p r o a c h a b i l i t y

Use COMMENTS space to describe employees 

stre n g t h  and weaknesses. Give examples of 

wor k  well done and plans for improving p e r­

formance. (factor racing of outstanding, 

improvement needed or unsatisfactory must 

be substantiated by comments.) For d e f i n i­

tion of rating standards, see EMPLOYEE 

RATING SYSTEMS.



•  •
A L A S K A  BAR A SSOCIATION O F F I C E  PERFORMANCE EVALUATION Cont'd

n  _
EMPL O Y E R  COMMENTS:

EMPLOYEE COMMENTS:

J

O V E R - A L L  EVALUATION

U n s a t i s f a c t o r y  Competent Improvement needed Outstanding

R E C O M M E N D E D  FOR MERIT PAY INCREASE YES NO

R EPORT DISC U S S E D  WITH EMPLOYEE:

BY: DATE

TH I S  R E P O R T  HAS BEEN D I S C U S S E D  WITH ME:

EMPLOYEES SIGNATURE DATE

1

COPY OF REPORT GIVEN TO EMPLOYEE:

B Y : DATE



GO A L  PLAN

0

(Note: Moi e than one goal can be e stablished tor each employee)

Nam e

GOAL: UN M E T  M ET S U RPASSED

STATE G O A L ( S ) :

Position responsibilitv(ies) related to goal(s) 
(Job Description)

Q
Objectives for meeting the goal(s)

Evaluation/results:

o

Date



II. PERSONNEL PROCEDURES

MONTHLY TIME AND A TTENDANCE RECORDS

Every employee o f  the Alaska Bar Association is required to k e e p  a 

record of the actual, hours worked e v e r y  d a y  on a nonthly time and 

attendance record (See Office Form #1). Th e y  should be completed

as soon as possible after the last day in the month. The purpose

o f  these attendance records is to determine accrual o f  employees 

annual leave a n d  sick leave. Any absences, as well as overtime or 

compensatory time, should be recorded in the proper columns.

A t  the end of each month, the forms a r e  to be siqned by the enployee

as well as the supervisor and sent to the Bookkeeper.

LONG DISTANCE TELEPHO NE C A T .IS

Each enployee w h o  places long distance calls must log the call with 

the necessary information on a Telephone l o g  Sheet (See Office Form 

#2). Incoming collect calls /ill b e  accepted by the Receptionist 

only on the authorization of a Supervisor. The call will be re­

corded on the Telephone Log Sheet.

The bookkeeper wi l l  reconcile the phone bill. log sheets should 

b e  turned in to this person at the end of each month. This person 

should check each call on the bill to see if it was actually made.

A L L Q W ARIE iRANSPORTATION EXPENSES

When an employee uses a private automible whi le in the conduct of 

Alaska Bar Association business, he/she may b e  reimbursed for his 

transportation expenses at the rate of 20 cents per mile. No addi­

tional reimbursement is made for auto insurance, repairs, deprecia­

tion, etc.; b u t  employees may be reimbursed for miscellaneous e x­

penses such as toll charges, local phone calls, parking meter o r  
lot expenses, c a b  a n d  local bus fare. Travel between an enployee's 

residence and his office is not considered official travel. If 

forms of transportation other than a personal auto are used, actual 

cost is the basis o f  reijrbursement; however, when an employee must 

travel out of his/her city of residence o v e m i y h t ,  per d i e m  will be 

paid at the rate of $75 per day. In addition, costs for taxi, rental 

car if required, and bus fare between airports and hotels will be 

reimbursed.
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RECORD OF 
LONG DISTANCE TELEPHONE CALL

Time_____

H] Co l lec t 
C ha rge  to

am.

p.m.

Date______

Total Win._ 

□ Prepa id

Number C a l led  .(__
(Area Code arid Number) 

Per son C a l l e d _________________________________

of __

Address

(Company)

Call Made by

Pxt. #

Remarks

(Person Call ing)
Dept.



APPENDIX

OFFICE PROCEDURES A N D  JOB DESCRIPTIONS: T h e  following job descriptions

list the responsibilities and procedures b y  whi c h  the functions of the 

Alaska Bar Association are accomplished, except in the case of p r ofes­

sional employees, the supervisor may assign different responsibilities 

and initiate different procedures on a temporary basis to promote efficient 

operation to the B a r  Office.

Executive Director (Professional)

Responsible for overall management o f  business o f  operations includ­

ing clerical staff management, budgeting, accounting, admissions process, 

Board fuctions, and liaison with membership a n d  general public.

Certifies applicants for Bar e:ams.

Supervises administration of B a r  ex a m  and grade computation.

Executes policies, programs, and projects initiated by Board o f  Gov- 

vernors. Keeps Board informed regularly of Bar office activities and 

general information from the A B A  and other sources.

Designs and administers nc?w programs serving membership and general 

public.

Aggressively seeks inprovements to the management of the Bar Associa- 

t ion and increased benefits to members and public.

Bar Counsel (Professional)

The Alaska Bar Counsel shall b e  responsible for all litigation in which 

the Bar is named a party, anything to do with discipline, fee arbitration 

and also responsible for quarterly reports.

Re Admissions: He slia 11 advise the executive director o n  the legal

issues and shall represent the Bar in any proceedings arising therefrom.

If counsel and the executive director disagree, the question shall be 

brought before the Board.

Bar counsel rrviy hire and fire his own secretary and his authority to 

prepare his budget and sulxmit a study to the executive director. Again, 

if the two disagree, the question will be  placed before the Board. The 

Board shall establish the salary ranges. Hie budget shall include a part- 
time investigator. 'Hie b a r  counsel and the executive director shall sup- 

port each other with the mutual objective of betterment of the bar.



OFFICE PROCEDURES AND JOB DESCRIPTIONS

Executive Assistant

1. Pick up morning m a i l  from Post Office, stamp in, sort, and distribute.

(Delegate as appropriate to receptionist).

2. Handle Executive Director's dictation and correspondence.

3. Board of Governors:

a. Set up telephone conference calls.

b. Assist in setting up meetings, which includes hotel and travel

arrangements and rooms for conferences. Coordinate these with 

the bookkeeper so proper fiscal records are maintained.

c. Prepare agenda and Board packets at least 10 days prior to m e e t­

ing and mail packets to Board members, agenda included, and d i s­

tribute agenda to the following:

L. All law libraries around the State;

2. Post on office bulletin board; and

3. As designated by the Executive Director.

d. Type and File Minutes of Board meetings.

4. Committee Work

a. Keep list up to date.

b. Type letters of appointments as needed under the direction of the

P r e s i d e n t .

c. Arrange committee meetings when requested.

5. Bar Applications

a. Assist when possible in accepting applications.

b. Review for completeness.

c. Assist with updating applicant roster and change of addrt. 2s.

6. Character Investigations

a. Assist with sending out questionnairs.

b. Assist with the recording of information received from ques t i o n­
nairs.

c. Check for completeness before exam i.e. , receipt, attorney affi­

davits, fingerprint cards and photos.

d. Prepare Confidential Report under the direction of the Executive 

Director.



OFFICE PROCED u W p  A ND JOB DESCRIPTIONS E ) » i t i v e  Assistant Cont'd

7. Mailings

a. Prepare brochures, ballots etc. for printing.

b. Plan for proper handling i.e., envelopes, postage, etc.

c. Assist in collating, stuffing, etc. when time allows.

8. Judicial Polls

a. Obtain information fro m  Judicial Council

c. Prepare ballot forms for m  iling.

c. Prepare necessary forms for ballot counting committee.

d. Copy and mail results of polls, i.e., Judicial Council, Board of 

Governors, The Governor and each applicant.

9. Bar Exams

a. Order exams for State.

b. Set up locations, times, needs, etc. of exam for Anchorage area.

c. Prepare instruction forms and letters to be mailed to applicants.

d. Sort and ship nece s s a r y  exams for each location.

e. Assist during the exam where necessary.

f. Distribute materials after exam, i.e. , return to proper locations.

g. Prepare Alaska Exams Questions under the direction of the L aw E x a m­

iners chairman.

h. Coordinate with graders and prepare graders' packets.

i. Schedule appointments for failing applicants to review exams and 

provide the necessary materials.

10. Assist Executive Director in coordinating work flow and operations of 

the bar office among receptionist, bookkeeper and discipline secretary 

when available.

11. Miscellaneous

a. Errands when necessary.

b. Cover for receptionist when absent

c. Assist with seminars i . e . , fliers, phone calls, etc.

d. Attend CLE seminars and meetings when necessary.

e. Filing



OFFICE PROCEDURES AND JOB DESCRIPTIONS Cont'd

0
D iscipline Secretary

1. Grievance:

A. Schedule appointments

B. Assign r'*mhpi-s to n e w  cases

C. Send out letter to Respondent wit h  copy of grievance

D. Send Respondent's answer to Complainant

E. Keep individual files in order

F. Keep file cabinets in order

G. Type misc. correspondence from dictaphone

H. Type recommendations from dictaphone

I. Send files to R eview Committee m e m bers

J. Pick files up from R e v i e w  Committee members if not delivered 

back to us 

K. Close files

L. Keep Discipline record file up to date 

M. Work on quarterly report 

N. Various filing

2. Hearing Committee:

A. Open new files with same number as grievance file

B. Type and send Petition for Formal Hearing

C. Contact district chairman to set up hearing if not in Anchorage

D. Contact court building and get room and recorder for hearing 

if in Anchorage

E. Send out Notice of Formal Hearing

F. Xerox complete file for each Hearing Committee member

G. Mail these duplicate files out to Hearing Committee members 

with original file going to the Chairman

H. Call court house to see if transcripts are ready on Anchorage hearings

I. Keep in touch with the chairman on the status of the decision

J. Take decision around for Committee member's signatures

K. Make Certificate of Record

1. Put file in proper order

2. Type table of contents

3. Type decision if not already typed

4. Xerox complete file

5. File original file with court

L. Type briefs and file them with the court 

M. Various filing

3. Fee Arbitration:

A. Schedule appointments

B. Assign numbers to new cases

C. Send out Notice of Acceptance of Petition for Arbitration with copies 

of complaint to Respondent and Complaintant

D. Tickle for 10 days and pull to be scheduled for a hearing

E. If hearing is in Anchorage:



OFFICE PROCEDURES AND JOB DESCRIPTIONS Cont'd.

3. E.
1. Send out N otice of Hearing to all Committee members 

T , Call Committee members to remind them of the meeting

F. If hearing is out of town:

1. Call Chairman of the area to see where and what time to 

schedule before sending out N o tice of Hearing

2. Send out Notice of Hearing to Respondent, Complainant and 

Committee members

3. Send file to Chairman
G. Keep in touch with the Chairman on the status of the Decision 

and Award

H. Type Decision and Award if not already typed

I. Take Decision and Award around for signature if not already signed.

J. Send copies of Decision and Award to Respondent and Complainant

K. Close file and file in closed drawers under Respondent's name 

L. Keep Fee Arbetration book up to date 

M. Various filing

N. All responsive pleadings and pertinent documents with respect 

to a Fee Arbitration proceeding are to be forwarded to the 

Petitioner.

4. Admissions

A. Type correspondence

B. Type briefs
C. Various filing

5. Law Library

A. Order necessary law books and periodicals

B. Post changes, supplements, and new orders to library

C. Maintain library in reasonable order

6. Misc.

A. Read the local newspapers daily for articles pertaining to 

the Bar Association

B. Make sure there are enough forms printed

C. Work on re-scheduling various meetings

D. Made vaious calls to REspondent and Complainant

E. Keep Bar Counsel's calendar up to date

F. Keep track of all files not in office area:

1. Who checked out to

2. When taken
3. When returned
U .  Status of file when checked out

G. Help in other areas when no discipline work to do

H. Keep current a misc. correspondence file

I. Keep current an informal complaint correspondence file

J. Keep current an informal complaint correspondence closed file



OFFICE PROCEDURES AND JOB DESCRIPTIONS

Receptionist

1. Office order and appearance:

a. General

b. Bulletin Board

c. Coffee Service

2. Placing and answering phone calls:

a. Screen incoming calls for staff personnel and refer to appropri­

ate secretary and take phone messages.

3. Lawyer Referral

a. Answers written request, incoming calls, maintains referral files 

and statewide referral register. Sufficient familiarity with 

the Lawyer Referral program is required to answer all questions 

regarding enrollement, etc.

b. Enrolls panel members and collects initial enrollment fee.

A. Visitors - greets persons with appointments or walk-ins

5. Mail - when delegated by Executive Assistant, picks up mail, opens and 

distributes it.

6. Office Mailings

a. General membership

b. Daily outgoing mail

7. Writes receipts for incoming money.

8. Prepares Legal Intern Permits for review and signature of Executive Di­

rector and maintains a copy for files.

9. Filing - maintains general membership and applicants fi os.

10. Membership Location Roster

a. Maintains roster

b. General membership - (notify UCLA/Alaska Law Review and c u r t  

agencies of changes)

c. Bar exam applicants



OFFICE PROCEDURES AND JOB DESCRIPTIONS Receptionist Cont'd

11. Prepares Certificate of Good Standing for review and signature of 

Executive Director and maintains a copy for files.

12. Ballot Committee - records receipt of ballot.

13. Bar Applications and Admissions

a. Accept applications and set up files

b. Answer admission inquiry letters

c. Character investigations - assist in preparing character question- 

nairs and actual investigation.

14. Assist in arranging for, distribution of and collecting test for bar 

examination.

15. Postage Meter - responsible for filling and operation.

16. Addressograph (in addition to membership mailings)

a. Dues billings

b. Insurance billing

c. Bar Rag subscribers

d. Committee mailings

17. Xerox Machine - key operator



OFFICE PROCEDURES AND JOB DESCRIPTIONS Cont'd

Bookkeeper

1. Billings and collections:

A. Annually (12/1 - A/1) Alaska Bar Membership dues

B. Annually (6/1) Lawyer Referral panel fees

C. Annually - Insurance Trust annual administrative fee

D. Quarterly - Newsletter advertising

E. Quarterly - Insurance Trust Life Insurance premiums

F. Quarterly - Court System re. discipline contract

G. As needed - Checks and misc. registration fees

H. Annually - Billing and collection of advertising for 

Lawyer Referral Service from local Bar Association.

2. Management of funds Investment Program:

A. In consultation with Executive Director and Board of Governors 

Treasurer plan and invest/deposit Bar Association general funds 

in program which will earn maximum interest while maintaining 

funds adequate to meet current: operating expenses in checking 

a c c o u n t .

B. Segregation of Client Security funds from general funds and 

investment to earn m a x imum interest for fund.

C. Investment of Alaska Ba~ Foundation Student Loan Fund to earn 

m a x i m u m  interest when fund is in use.

3. Maintain personnel records.

4. Preparation of Management Information Reports

A. Monthly - Alaska Bar Financial Statements (accrual basis) and 

comparison to budgeted projections.

B. As needed - Financial statements re: CLE programs and Bar

conventions.

C. Prepare yearly Budget

D. Budget readjustments on Quarterly Basis.

5. Administration of Bur Insurance Trust Fund Program

A. Requires familiarity with Bar Life Insurance policy provisions, 

enrollments and cancellation procedures - answer all questions 

regarding group program.



OFFICE PROCEDURES A ND JOB DESCRIPTIONS CONT'D/

5. B. Supervise enrollments and collection of initial enrollment fees.

C. Notifies of cancellations when appropriate

D. PREPARES and remits monthly report and p r e mium to group insuance

carrier.

E. M a i n t a i n s  and posts accounts receivable insurance card monthly.

F. Deposit and record all premiums.

6. C.L.E.

A. In c o n sultation with Executive Director and C.L.E. Committee

1. O btain cost estimates and organize facilities for presentation 

in .Anchorage.

2. C o o rdinate arrangements and scheduling for presentations in 

Fairbanks, Juneau, Ketchikan, etc., and obtain attendance and 

cost estimates.

3. P r e pare budget and set enrollment fees.

A. Prepare and organize flyer mailing (consult Executive Director 

for content of flyer if necessary.)

5. Responsible for advance registration and door registration 

in Anchorage.

6. Responsible for shipment of materials to other locations.

7. Coordination with other locations re: advance registration.

8. Recording of financial data for all presentations-accounting 

for all printed materials a. 1 return of unused materials to 

source - record of attendee.; and accounting plus payment to 

source of materials.

7. Bar Conventions and other events requiring registration

A. Main t a i n  financial record-

B. Record advance registrations

C. Be prepared to assume responsibility and accountability for

printed materials

8. Maintain m e m b e r s h i p  status records

A. Record c h a nges in membership status per instructions of E>ecutive

Director and bill accordingly

B. Answer inquiries le: procedures for change in membership status

(Requires familiarity with provisions of By-Laws on status change.)



OFFICE PROCEDURES AND JOB DESCRIPTIONS Cont'd.

9. Purchasing and supplies

A. Responsible for purchase and routing of supplies including coffee - 

expected to maintain familiarity wit h  prices of supplies and to 

purchase at least cost to the Bar Association.

B. W i t h  approval of Executive Director responsible for purchase of 

other supplies and equipment after obtaining bids from suppliers.

C. Responsible for maintaining re-order signals at appropriate places 

in inventory of each type of supply (Letterhead to be tickled for 

change immediately after each Annual Bar Convention)

10. Furniture and equipment control

A. Maintain inventory

B. Advise Executive Director on costs, purchases, etc.

C. Record and maintain records of maintenance contracts, see that 

provisions of contracts are carried out, i.e., make sure that 

m aintenance is provided.

D. Responsible for ordering equipment repair when necessary.

11. Audits - Cooperate with Association auditor in p reparation of annual

financial statements.

12. Stamps for employees

13. Maintain accurate accounts receivables and account payables ledgers.

14. Maintain Petty Cash fund

15. Maintain information sent and received in regards to suspension.

16. Start new admittees cards and send Bar pamphlets

17. Assist in preparing correspondence when time permits at direction



EMPLOYEE EVALUATION SYSTEMS

The purposes of the employee evaluation system include the following:

1. Inform the employee of expected standards of performance.

2. Provide a guide for judging the employee's performace.

3. Provide the employee with concrete information about his/her super­

visor's evaluation of performance at the Bar A ssociation Office.

4. Provide the Employee's supervisor with data upon which to grant merit 

pay increases.

EVALUATION SCHEME

Receptionist - Evaluated by the Executive Director in consultation with the 

Executive Assistant.

Bookkeeper - Evaluated by the Executive Director in consultation with the 

Board of Governors treasurer.

Executive Assistant -• Evaluated by the Executive Director in consultation 

with the Board of Governors' President.

Discipline Secretary - Evaluated by the Bar Counsel in consultation with 

the Executive Director only with respect to that part of the discipline 

secretary's assistance in the general bar office activities.

The evaluation of each employee is to be prepared by the appropriate 

supervisor based on observations, work habits and performance of the e m­

ployee, and appropriate comments from the Board o Governors of the Bar 

Association.

The Goal of the Bar Association office is to provide effective, precise, 

rapid, helpful and cordial service to the Alaska Bar Association, and to the 

Alaska public while maintaining an enjoyable work environment for the employee 

of the Alaska Bar Association.

USE O F THE EVALUATION SCHEME

When an employee first starts an evaluation period, the appropriate 

supervisor will schedule a conference with the employee to establish a m u t u al 

understanding of the employee's office procedures and job description. The 

standards of work performance will be established as well. At that time, the 

employee will individually or in discussion with the supervisor, establish 

goals for accomplishment during the rated period.. These goals may range 

from improving performance, to maintaining previous standards, to developing 

more effective methods of accomplishing the job, to learning new skills for 

application on the job, on to most any area that promotes the Alaska Bar A s­

sociation goals,
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EMPLOYEE EVALUATION SYSTEMS

USE OF THE RATING SCHEME C o n t’d

Any appropriate suggestions or modifications of employee performance 

noted during the evaluation period, shall be communicated in a tactful pri­

vate conference between the employee and appropriate supervisor. A quarterly 

review of employee performance at a private conference shall be conducted.

At the end of the evaluation period the appropriate supervisor shall 

prepare a draft copy of the employee rating form and discuss his evalua­

tion with the employee. The comments of the employee are to be noted on 

the evaluation form and any changes to the evaluation form shall be noted 

during the conference. Included in the evaluation shall be an analysis of 

the employee's effectiveness at meeting the performance goals established 
by the employee.

The final draft of the employee evaluation form shall be prepared in 

duplicate and shall include the matters discussed in the evaluation confer­

ence. One copy of the evaluation form will be maintained in the Bar office 

and one copy given to the employee.

A. At the end of the six months f .ooationary period for a new employee.

B. At the end of the first year of employment for a new employee.

C. Annually after the first year of employment at a time so that the rating

can be used for consideration of merit pay increases.

D. Termination of employment.

E. Other times as may be necessary or warranted.

EVALUATION TIMES

i



II. OFFICE PROCEDURES

1. Filing System 

•

Original

White - Carbon copies 

Pink - Oar file copy 

Yellcw - Reading file

2. Files - C o lor Coding o f  Tabs

Membership & applicants —  Salmon

vFee Arbitration---------------Green

i Discipline--------------------White

vDisc. Hearing Committee Orange

a Waivers-------------------------Black

v Administrative---------------Blue

. Blank forms------------------ Red

3. Ethics Opinions

A. Filing - Upon receipt'of an opinion, the original is filed in 

the Ethics Opinion file. A  copy is placed in the green Ethics 

Opinion book.

B. Update the Table o f  Contents in the green book.

C. Send copies to all State law Libraries advising that the opinion 

is a new Ethics Opinion approved by the Board of Governors and 

suggesting that "to ke e p  your set of opinions up-dated, it will 

be necessary for you to add the n e w  opinion to the Table of 

Contents." Also circulate to Board of G overnors.

D. Opinions must also b e  published in the Bar newspaper.

%
4. Admissions Applications

• ’ ■* .  ̂ • . * • • # .* # 0̂
Applications should b e  processed daily, if at all possible. Receipts 

fo.. admission fees should be written aftur the morning mail distri­

bution, or imnediat^ly when an applicat ion is hand-delivered. Copies 
of receipts are processed as follcws:

A. White Copy - Give to applicant

B. Yellow Copy - Give to Bookkeeper wi t h check

C. rink Copy - Attach to application (Will be taped to folder
when processing the application.)

There are three types of applications:

A. Original Applicants

B. Attorney Applicants

C. Rc-applicants
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Process applications as follows:

A .

y  *
. #«
i' A

t

R e v i e w  a p p l i c a t i o n  i n  i t s  e n t i r e t y  f o r  t h e  f o l l o w i n g  

i t e m s  w h i c h  a r e  t o  b e  f i l e d  w i t h  t h e  a p p l i c a t i o n  

( O r i g i n a l  a n d  a t t o r n e y  a p p l i c a n t s . )

1. F e e

2. T w o  P h o t o s

3. T w o  c o m p l e t e d  f i n g e r p r i n t  c a r d s

4. S i g n a t u r e  a n d / o r  n o t a r i z a t i o n  o n  A p p l i c a t i o n  

a n d  A u t h o r i z a t i o n  a n d  R e l e a s e  f o r m s

5. L o c a t i o n  e x a m  i s  t o  b e  t a k e n

6 . T y p i n g  o r  w r i t i n g  e x a m

7. S u b s t i t u t i o n  o f  M B E  s c o r e s

8 . S m o k i n g  o r  n o n / s m o k i n g  s e c t i o n

B. C h e c k  a p p l i c a t i o n  f o r  t h e  f o l l o w i n g  i n f o r m a t i o n :

1. A d e q u a t e  m a i l i n g  a d d r e s s e s  a n d  z i p  c o d e s  o n  

q u e s t i o n s  6 , 25, a n d  2 6

2. H a s  a p p l i c a n t  g i v e n  t h r e e  r e f e r e n c e s  o n  q u e s t i o n  25 

f o r  e a c h  l o c a t i o n  l i s t e d  u n d e r  q u e s t i o n  2
3. Is c e r t i f i c a t e  o f  G r a d u a t i o n  i n c l u d e d  w i t h  

a p p l i c a t  i o n

4. Is l a w  s c h o o l  a c c r e d i t e d  b y  A B A

5. Is r e s i d e n c e  i n f o r m a t i o n  o n  a p p l i c a t i o n  o r  an 

A f f i d a v i t  o f  R e s i d e n c e  a t t a c h e d

C. I f  a n  a t t o r n e y  a p p l i c a n t ,  c h e c k  a l l  o f  t h e  a b o v e  p l u s :

1. H a s  a p p l i c a n t  i n c l u d e d  a C e r t i f i c a t e  f r o m  a

B a r  o r  c o u r t  s h o w i n g  h e  w a s  a d m i t t e d  t o  p r a c t i c e  

i n  a n o t h e r  s t a t e  a n d  is  a m e m b e r  in g o o d  s t a n d i n g  

o f  a s t a t e  b a r .
2. A f f i d a v i t s  f r o m  p r i o r  e m p l o y e r s  o r  c l i e n t s

. . . • s h o w i n g  a p p l i c a n t  h a s  e n g a g e d  in a c t i v e  p r a c t i c e

o f  l a w  f o r  5 o f  t h e  l a s t  7 y e a r s .  (3 a f f i d a v i t s  

a r e  r e q u i r e d . )  ' ” -

D. If a r e - a p p l i c a n t :

1.' R e m o v e  f o l d e r  f r o m  s t o r a g e  f i l e s

2. R e v i e w  f o r  n e c e s s a r y  f e e s
3. M a k e  s u r e  o r i g i n a l  a p p l i c a t i o n  is u p - d a t e d  

o n  t h e  r e - a p p l i c  .tion w h e r e  n e c e s s a r y ,  i.e. 

e m p l o y m e n t  c h a n g e s ,  r e s i d e n c e ,  e t c .

4. R e v i e w  f o r  a n y  m i s s i n g  d o c u m e n t a t i o n

E. P r e p a r e  f i l e  f o l d e r  o n  e a c h  a p p l i c a n t  a s  f o l l o w s :

1. T y p e  f o l d e r  l a b e l  s h o w i n g  a p p l i c a n t ’s l a s t  n a m e  

f i r s t ,  in C A P S  a n d  m o n t h  a n d  y e a r  o f  e x a m  to t h e  

r i g h t
2. P r e p a r e  r o s t e r  s t r i p s  n o t i n g  n a m e  ( l a s t  name, f i r s t  

in C A P S ,  a d d r e s s  a n d  p h o n e  n u m b e r’) . .

«
2 (2
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O F F I C E  PROCEDURES Cont'd

, F. Prepare F o r m  Letter #A4 for Executive Director's signature, 

and attach to front (outside) of fclder

G. Set u p  folder as follcws:

1. Left side: Application o r  re-application forms and

correspondence to o r  frtxn applicants (Fingerprint cards 

should b e  on left side wh e n  returned from Department of 

Public Safety.)

2. Right side: Sunmary Sheet (Form AS) and character inves­

tigation report when received

H. Folders are then submitted to Executive Director for review 

and signature

T. Wh e n  folder is returned by Executive Director, nail the letter, 

place strip: n roster board and file folders in proper drawer

in alphabetical order

J. Chnract'"" investigation can then oanrenae

5. Preparing for Exams

^  ' A. Have as m u c h  printing done as possible 3 to 4 weeks in advance.

You will need the following printing done:

1. Exam pennits (Number of applicants doubled)

2. Notice o f  Board approval

3. Instructions to applicants and proctors (Number of appli­

cants and pr oct o r s .)

4. Denial letters (Have a supply of approxinvitely 35 on hand.)

5. Alaska Questions (See ordering and distribution .instructions.)

B. Make sure supplies such as pencils, paper, staplers, etc. are available.

C. Cut typing paper for answer booklets for those applicants typing 

the exam

D. Check with Hotel 3 to 4 wee k s  in advance to make sure all arrange­

ments are in order for room in winch to administer exam.

6 . Ordering and Distribution of Bar Exams

A. G o  tJiru roster and list b y  locations, .e. Anchorage, Fairbanks,
Juneau, and Ketchikan, the number of persons taking the exam

number substituting M B E  scores, number typing o r  writing and 

number taking General and Attorney exams

b

3
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B. Approximately 4 to 6 weeks before the e x a m  send corders as 
. follows:

1. CALLFCFNIA ESSAY QUESTIONS (Taken by all b u t  the attorney 

applicants except those w h o  h a v e  elected to take the M B E „ )

Order frcm: California Bar Examiners/ 555 Franklin Street/

First Floor/ San Francisco, C A  94102. They should b e  mailed 

to Alaska Bar Association 360 K  Street, Suite 240, Anchorage,

AK, 99501

2. MULTI-STATE B A R  EXAMS (Taken by all except those substituting 

the M B E  o r  attorney applicants w h o  have elected to take the 

Essay portion.)

Order frcm: National Conference o f  Bar Examiners, Mr. Joe

Covington, University o f  Missouri, Tate Hall, Columbia,
Missouri 65201. Have these shipped directly to each location 

in the numbers needed.

3. If either of the above are ORDERED BY PHONE, YOU SHOULD CON­

FIR M  BY LE1TER IMMEDIATELY

C. When the exams are received in the Bar Office frcm the California 

Bar Examiners distribute as follows:

1. Call Chairman of the L a w  Examiners Cairnittee to ocme over 

and check cut the California questions, set up sessions 

and number the Alaska Questions.

2. Prepare Alaska Questions for printing. These questions are 

written by the Cairnittee of l e w  Examiners. W e  d o  the rough 

draft and necessary changes as the Cairnittee gets them ready. 

Order enough for all locations.
• .•  ̂ V "  • ■ ■ ~

. . Do cover sheet for Alaska Questions by showing correct date 
and session (This cover should b e  the same as on the Califor­

nia questions.) Run on legal size paper, and print back to 

back. You may have nore than one question on a page (See 
California exams.) Have the printer run back to back (print 

on both sides of paper.)

D. Once Chairman of l a w  Examiners has numbered and noted sessions, tire

following should b e  done:

1. Spread out' the answer booklets and cover Ihe wo r d  "California" 

with a slick-on tab on each booklet.

2. Do same as above o n  tire questions.
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3. S o r t  o u t  n u m b e r  n e e d e d  f o r  e a c h  l o c a t i o n

f o r  K e t c h i k a n ,  J u n e a u ,  a n d  F a i r b a n k s .  D o

o n e  l o c a t i o n  at  a t i m e  a n d  s a v e  A n c h o r a g e

f o r  l a s t

4. R e m o v e  p a p e r  f r o m  a n s w e r  b o o k l e t s  a n d  in ;ert 

p a p e r  f o r  a p p l i c a n t s  t y p i n g  t h e  e x a m .

5. C a l l  A i r  B o r n e  F r e i g h t  ( 2 4 3 - 4 3 1 3 )  g i v i n g  

t h e m  i n f o r m a t i o n  f o r  s h i p p i n g  t o  t h e  v a r i o u s  

l o c a t i o n s  a n d  a p p r o x i m a t e  n u m b e r  o f  b o x e s  

a n d  w e i g h t

6 . P a c k  a n d  p r e p a r e  f o r  s h i p p i n g  v i a  A i r  B e r n e  

F r e i g h t ,  t o  t h e  v a r i o u s  l o c a t i o n s .  E a c h  

l o c a t i o n  s h o u l d  r e c e i v e :

a. T h e  q u e s t i o n s

b. T h e  a n s w e r  b o o k l e t s

c. R o s t e r  o f  p e r s o n s  taki. g t h e  e x a m
(

i n  t h e i r  l o c a t i o n

d. N o t i c e  o f  B o a r d  a p p r o v a l

e. I n s t r u c t i o n  t o  a p p l i c a n t s  a n d  p r o c t o r s

\ 7. S e n d  t o t h e  B o a r d  m e m b e r s  i n  e a c h  l o c a t i o n ,

g i v i n g a s t r e e t  a d d r e s s  t o  i n s u r e  p r o p e r

d e l i v e r y  b y  A i r  B o r n e  F r e i g h t

;(V 7. B a r  E x a m i n a t i o n  P e r m i t s  a n d  D e n i a l s

A. T h e s e  m u s t  b e  i s s u e d  a t  l e a s t  10 d a y s  p r i o r  t o  t h e  f i r s t

d a y  o f  t h e  e x a m .

1
B. A p p r o x i m a t e l y  15 d a y s  b e f o r e  a c t u a l  d e a d l i n e :

N e e d  a r o s t e r  f r o m  E x e c u t i v e  D i r e c t o r  i n d i c a t i n g

(a) a p p r o v a l s  t o  t a k e  e x a m ,  a n d  (b) d e n i a l s .

P u l l  n a m e s  o f  d e n i a l s  f r o m  t h e  m a i n  r o s t e r  a n d

s e t  u p  a s e p a r a t e  r o s t e r  o n  t h e s e  p e o p l e ,  n a m e s  
r e m a i n i n g  w i l l  b e  a p p r o v e d  a p p l i c a n t  r o s t e r .

8 . T o  I s s u e  P e r m i t s :

A. N u m b e r  t h e  p e r s o n s  o n  t h e  a p p r o v e d  r o s t e r ,  s t a r t i n g  w i t h  

t h e  n u m b e r  4 0 0 0  a n d  b e g i n n i n g  in t h e  m i d d l e  o f  t h e  r o s t e r ,  

(i.e. s t a r t  w i t h  4 0 0 0  i n  t h e  J ' s  o r  K ' s  - g o  to  t h e  e n d  

o f  t h e  r o s t e r  a n d  t h e n  c o n t i n u e  o n  w i t h  t h e  b e g i n n i n g  o f

t h e  r o s t e r  i n  t h e  A ' s . )

P. T y p e  p e r m i t s  ( o r i g i n a l  a n d  o n e  c a r b o n )  b y  i n s e r t i n g  

t h e  c o r r e c t  i n f o r m a t i o n  a s  f o l l o w s :

N a m e
E x a m  d a t e
T y p e  o f  e x a m  ( A t t o r n e y  o r  G e n e r a l )

W r i t e  o r  . t y p e  
L o c a t i o n  «

P e r m i t  n u m b e r  
D a t e

C 1
2
3

4.

5.

6. 
7.



9.

10.

C . H a v e  E x e c u t i v e  D i r e c t o r  s i g n  e a c h  p e r m i t ,  t h e n  m a i l  

b y  r e g i s t e r e d  m a i l  e n c l o s i n g  N o t i c e  o f  B o a r d  A p p r o v a l  

a n d  i n s t r u c t i o n s  t o  p r o c t o r s  a n d  a p p l i c a n t s .

D. S e t  u p  l o c a t i o n  r o s t e r  f r o m  p e r m i t s  f o r :

1. F i r s t  D i s t r i c t  ( S o u t h e a s t e r n  A l a s k a )

2. S e c o n d  a n d  F o u r t h  D i s t r i c t s  ( F a i r b a n k s  a r e a )

3. T h i r d  D i s t r i c t  ( A n c h o r a g e ,  V a l d e z ,  K e n a i ,  e t c . )

E. F i l e  c o p y  o f  p e r m i t  i n - a p p l i c a n t 's f o l d e r .

T o  Is'-ue D e n i a l s :

A. R e m o v e  s t r i p s  f r o m  m a i n  r o s t e r  a n d  s e t  u p  s e p a r a t e  

r o s t e r  f o r  " D e n i a l s "  as  n o t e d  a b o v e .

B. T y p e  o r i g i n a l  a n d  o n e  c a r b o n  c o p y  o f  lette. r e f e r r i n g  

t o  c e r t i f i c a t e  o f  g r a d u a t i o n  o r  a f f i d a v i t  o r  r e s i d e n c e  

b e i n g  n e e d e d  t o  c o m p l e t e  f i l e .  If  o t h e r  t h a n  C / G  o r  

A / R  is n e e d e d ,  a d j u s t  l e t t e r  a c c o r d i n g l y .

C. F i l e  c o p y  o f  l e t t e r  in a p p l i c a n t ’s f o l d e r .

D. A s  a p p l i c a n t  b r i n g s  in  t h e  n e c e s s a r y  i t e m s  a n d  a f t e r

a p p r o v a l  b y  E x e c u t i v e  D i r e c t o r  i s s u e  e x a m  p e r m i t  a n d  

h a v e  E x e c u t i v e  D i r e c t o r  s i g n .

D i s t r i b u t i o n  o f  E x a m i n a t i o n  A f t e r  E x a m

W h e n  a l l  m a t e r i a l s  a r e  r e c e i v e d  in  t h e  B a r  o f f i c e  f r o m

o t h e r  l o c a t i o n s :

A. R e m o v e  a l l  A l a s k a  a n s w e r s  f r o m  b o x e s .

B. C o m b i n e  C a l i f o r n i a  e s s a y  a n s w e r  b o o k l e t s  b y  s e s s i o n :

~ 1. M a k e  s u r e  in n u m e r i c a l  o r d e r .
2. C h e c k  f o r  n u m b e r  i n s i d e  o f  b o o k s  ( R e m o v e  i f  

y o u  f i n d  any )
3. C u t  d o w n  p a p e r  in a n s w e r  b o o k l e t s  if n e c e s s a r y

C. P r e p a r e  C a l i f o r n i a  e s s a y  b o o k l e t s  f o r  s h i p p i n g  to

C a l i f o r n i a  B a r  A s s o c i a t i o n ,  5 5 5  F r a n k l i n  S t r e e t ,

F i r s t  F l o o r ,  S a n  F r . n c i s c o ,  C a l i f o r n i a .

1. C h e c k  b o o k l e t s  a g a i n s t  r o s t e r .
2. E n c l o s e  c o p y  o f  r o s t e r  w i t h  b o o k l e t s .

3. S h i p  v i a  A i r  B o r n e  F r e i g h t .

D. C o m m i t t e e  o f  L a w  E x a m i n e r s  w i l l  g r a d e  A l a s k a  q u e s t i o n s  

in A n c h o r a g e .

E. B o a r d  m e e t s  t o  a p p r o v e  e x a m  r e s u l t s .  F e b r u a r y _e x a m  is 

u s u a l l y  a p p r o v e d  in  M a y .  J u l y  e x a m  i s  u s u a l l y  a p p r o v e d  

in O c t o b e r .



F. A f t e r  B o a r d  d e c i s i o n s :

1. N o t i f y  s u c e s s f u l  a p p l i c a n t s  ( t e l e p h o n e ,  t e l e g r a m , e

2. A l l  a p p l i c a n t s  m u s t  r e c e i v e  " N o t i f i c a t i o n  o f  

D e t e r m i  n a t i o n . "

G. P r e p a r e  f o r  p r i n t i n g  a n d  m a i l i n g :

1. N o t i c e  o f  D e t e r m i n a t i o n  t o  p a s s e e s .

2. N o t i c e  o f  D e t e r m i n a t i o n  t o  f a i l u r e s .

3. A f f i d a v i t ,  i . e .  C e r t i f i c a t e  o f  C o m p l i a n c e

4. A d m i s s i o n  C e r e m o n i e s  •*

5. P e t i t i o n  f o r  S u p r e m e  C o u r t

M a i l i n g s  t o  E x a m i n e e s

A. N o t i c e  o f  P a s s  m a i l  b y  r e g u l a r  m a i l .  

N p t i c e  o f  F a i l  m a i l  b y  c e r t i f i e d  m a i l .

B. T o  A d m i t t e e s  m a i l  t h e  f o l l o w i n g :

1. 1 c o p y  o f  N o t i c e  o f  D e t e r m i n a t i o n  (1 c o p y  in file)

2. 1 c o p y  o f  A f f i d a v i t

3. 1 c o p y  o f  O a t h  o f  A t t o r n e y

4. 1 c o p y  o f  A d m i s s i o n  C e r e m o n i e s

5. 1 R e g i s t r a t i o n  c a r d

C. T o  F a i l u r e s  m a i l  t h e  f o l l o w i n g

1. N o t i c e  o f  D e t e r m i n a t i o n

P o s t  R e s u l t s  

A d m i s s i o n s  A p p e a l s

A. F i l e  f o r  m a s t e r  o n  a d m i s s i o n s  a p p e a l s

1. F i l e  s h o u l d  c o n t a i n  o r i g i n a l s  o f  n e c e s s a r y  d o c u m e n t s

2. K e e p  a d u p l i c a t e  o f  f i l e  s e n t  t o  m a s t e r  f o r  o u r

r e c o r d s .  , .
3. N e e d  a c o v e r i n g  l e t t e r  t o  m a s t e r  s h o w i n g  wliat is in

h i s  f i l e .

A d m i s s i o n  A p p e a l s  t o  S u p r e m e  C o u r t

A. T a b l e  o f  c o n t e n t s  m u s t  b e  d o n e

1. N u m b e r  e v e r y  p a g e  in l o w e r  r i g h t  c o r n e r .

( M u s t  b e  i n  d a t e  o r d e r  m o s t  r e c e n t  o n  top)

2. I f m o r e  t h a n  1 f o l d e r  - l i s t  F i l e  1, F i l e  2, e t c .

3. T y p e  t a b l e  o f  c o n t e n t s  n o t i n g  n a m e s  o f  d o c u m e n t s ,

d a t e ,  a n d  p a g e  n u m b e r .


