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p r e s i d e n t ,  p r e s i d e n t - e l e c t ,  two f o r m e r  p r e s i d e n t s ,  a n d  three m e m­

ber s  of the p r e s e n t  B o a r d  of G o v e r n o r s  o f  the A s s o c i a t i o n ;  the 

Ombuds m a n ,  and a n u m b e r  of attorneys.

Th e  A l a s k a  S u p r e m e  C o u r t  has d e l e g a t e d  tc the A s s o c i a t i o n  the 

r e s p o n s i b i l i t y  for a d m i s s i o n s  a n d  discipline, a n d  by s t a t u t e  the 

A s s o c i a t i o n  m a y  p r o p o s e  court rules o r  r u l e  changes. A l l  a t t o r n e y s  

p r a c t i c i n g  in A l a s k a  are r e q u i r e d  to be m e m b e r s  o f  the A s s o c i a t i o n ,  

a n d  to p a y  dues (now $ 1 8 0 . 0 0  per year). S t a t u t o r y  a u t h o r i t y  is 

A S  0 8 . 0 8 . 0 1 0  - 250, c o m m o n l y  c a l l e d  the I n t e g r a t e d  Bar Act, and 

some m e m b e r s  o f  the Bar s e e m  to feel that a u t h o r i t y  also reside s in 

the i n h e r e n t  p o w e r  of the A l a s k a  S u p r e m e  Court.

The C o m m i t t e e  f o u n d  that the A s s o c i a t i o n  is c o n d u c t i n g  a n u m b e r  

o f  w o r t h w h i l e  a c t i v i t i e s .  Unfort u n a t e l y ,  it is n o t  c l e a r  that m o s t  

o f  these are b e n e f i t i n g  the g e neral public, as o p p o s e d  to A s s o c i a­

tion members. (If, as it claims, the A s s o c i a t i o n  is not a State 

agency, it w o u l d  be u n d e r  no o b l i g a t i o n  to b e n e f i t  the g e n e r a l  

p u b l i c .)

In some w a y s  one of the m o s t  d i s t u r b i n g  r e v e l a t i o n s  was the 

e x t e n t  to w h i c h  a t t o r n e y s  form a c l o s e d  c o r p o r a t i o n .  The A s s o c i a­

tion c o m p r i s e s  all a t t o r n e y s  in the State, o n l y  its m e m b e r s  m a y  

p r a c t i c e  law, it is in c h arg e of a d m i s s i o n s  to the Bar a n d  of 

d i s c i p l i n e  of its m e m b e r s ,  it n o m i n a t e s  the three a t t o r n e y s  w ho sit 

o n  the J u d i c i a l  Counc il, w h i c h  in turn sends j u d g e s h i p  n o m i n e e s  to 

the Governor, judges m u s t  t hemselves be a t t o r n e y s ,  the A s s o c i a t i o n  

f u r n i s h e s  n i n e  m e m b e r s  of the Board of D i r e c t o r s  of A l a s k a  Legal 

S e r v i c e s  C o r p o r a t i o n .  O n l y  in the d i s c i p l i n a r y  h e a r i n g  and a t t o r n e y
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fee r e v i e w  c o m m i t t e e s  is ther e any lay presence. T h e r e  se ems to 

b e  at p r e s e n t  n o  p r o v i s i o n  for the e x e r c i s e  of s u p e r v i s o r y  r e s p o n­

s i b i l i t y  b y  the e l e c t e d  r e p r e s e n t a t i v e s  of the people.

When, a f t e r  c o m p l e t i o n  o f  testimony, the C o m m i t t e e  b e g a n  its 

d e l i b e r a t i o n s ,  the d i v e r s i t y  of o p i n i o n  w a s  c l e a r l y  evident. 

A p p a r e n t l y  n o  o n e  b e l i e v e d  t h a t  the A l a s k a  Bar A s s o c i a t i o n  s h o u l d  

b e  e x t e n d e d  for the maximum, f o u r  years. Some m e m b e r s  w a n t e d  to 

t r e a t  a t t o r n e y s  like o t h e r  p r o f e s s i o n a l s ,  w i t h  a b o a r d  to h a n d l e  

a d m i s s i o n s  a n d  disciplin e; o t h e r s  p r e f e r r e d  to m a k e  the S u p r e m e  

C o u r t  d i r e c t l y  r e s p o n s i b l e  for those functions; a n d  a t h i r d  g r o u p  

p r e f e r r e d  a short e x t e n s i o n  t o g e t h e r  w i t h  a p p r o p r i a t e  s t a t u t e  

changes. The last v i e w p o i n t  w a s  f i n a l l y  adopted.

In c o m p l i a n c e  w i t h  AS 4 4 . 6 6 . 0 5 0 ( d ) ,  the C o m m i t t e e  finds that:

(1) The A l a s k a  Bar A s s o c i a t i o n  is i n t e n d e d  to a d d r e s s  the 

n e e d  for a d m i s s i o n  a n d  d i s c i p l i n e  of a t t o r n e y s  in the 

State.

(2) The o b j e c t i v e s  are to u p g r a d e  the Bar in terms o f  e d u c a­

tion, co mpetence, a n d  p r o f e s s i o n a l i s m  o f  its m e m b e r s ,  and 

to p e r f o r m  some s e r v i c e s  for the g e n e r a l  public.

(3) T h e r e  are no o t h e r  p r o g r a m s  h a v i n g  s i m i l a r  o r  c o n f l i c t i n g  

o b j e c t i v e s .

(4) The r e s p o n s i b i l i t i e s  c o u l d  be turned over  to the S u p r e m e  

Co u r t  or to a p r o f e s s i o n a l  b o a r d  in the D i v i s i o n  of
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O c c u p a t i o n a l  L i c e n s i n g .  T he C o m m i t t e e  has c o n s r u e r e d  

these a l t e r n a t i v e s  b u t  b e l i e v e s  that t h e y  are n o t  f e a sib le 

at this time.

(5) The A s s o c i a t i o n  c o u l d  n o t  b e  e l i m i n a t e d  u n l e s s  s o m e  othe r 

a g e n c y  w e r e  r e s p o n s i b l e  for the functions.

(6) The e x t e n s i o n  of the A s s o c i a t i o n  for one y e a r  w i l l  p ermit 

time for a m o r e  t h o r o u g h  re l e w  and there is n o  d u p l i c a­

tion of o t h e r  efforts.

(7) I n f o r m a t i o n  v h i c h  w o u l d  improve the p e r f o r m a n c e  of the 

A s s o c i a t i o n  is i n c l u d e d  in other p o r t i o n s  of this r e p o r t  

or in l e g i s l a t i o n  to be i n t r o d u c e d  b y  the H o u s e  J u d i c i a r y  

C o m m i t t e e .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  finds that:

(1) The A l a s k a  Bar .^osociation should b e  e x t e n d e d  unti?

June 30„ 1981.

(2) S t a t u t o r y  changes are n e e d e d  in the p u b l i c  i n t e rest. The 

C o m m i t t e e  w i l l  p r o p o s e  a b i l l  i n c o r p o r a t i n g  th ese changes.



Official Business

A l a s k a  j i l a t e  ^ l e g i s l a t u r e

House oj Representatives
C o m m i t t e e  on judiciary Pouch vState Capitol Juneau, Alaska 99811

M a r c h  12, 1980

The H o n o r a b l e  Terry G a r di ner 
Sp e a k e r  of the House 
A l a s k a  State L e g i s l a t u r e  
Po u c h  Y, State Capito l 
Juneau, A l a s k a  99811

Dear Mr. Speaker:

In c o m p l i a n c e  w i t h  AS 4 4 . 6 6 . 0 1 0  - 060 and r e f err al by the 
Sp e a k e r  of the H o u s e  on J a n u a r y  15, 1980, the House J u d i­
ciar y  C o m m i t t e e  has c o n d u c t e d  a r e v i e w  of the A l a s k a  Bar 
A s s o c i a t i o n .  By letter of J u l y  31, 1979, the Spea ker had 
n o t i f i e d  the C o m m i t t e e  of the f o r t h c o m i n g  referral, t h e r e­
by p e r m i t t i n g  advance w o r k  to b e  done during the i n t e r i m  
b e t w e e n  l e gislati ve sessions.

The A l a s k a  Ber A s s o c i a t i o n  has taken the p o s i t i o n  "that 
it is n o t  a State agency, and that it is not s u b ject to 
the S un set r e v i e w  p r o c e s s . "  The A s s o c i a t i o n  r e fused the 
L e g i s l a t i v e  A u d i t o r  access to some of its records; t h e r e­
fore, n o  p e r f o r m a n c e  audit has b e e n  conducted.

On N o v e m b e r  7, 1979 the C o m m i t t e e  r e q u e s t e d  i n f o r m a t i o n  on 
87 points; by letter of J a n u a r y  30, 1980 and a 71-pagp 
booklet, The A l a s k a  Bar A s s o c i a t i o n , F e b r u a r y  1980, tne 
A s s o c i a t i o n  a n s w e r e d  c o m p l e t e l y  73 of the 87 points. 
A n o t h e r  13 points w e r e  a d d r e s s e d  b y  the A l a s k a  Bar A s s o c i­
ation, but w e r e  not a n s w e r e d  c o m p l e t e l y  b e ca use of stated 
lack of a d e q u a t e  or feasibly r e t r i e v a b l e  information. On 
one point, a reque st for a copy of the card index on d i s­
cipline, the A l a s k a  Bar A s s o c i a t i o n  r e f u s e d  to reply, 
st a t i n g  that it could not r e l e a s e  this c o n f i d e n t i a l  i n f o r­
ma t i o n  to the House J u d i c i a r y  Committee.

In a d d i t i o n  to r e c e i v i n g  t e s t i m o n y  during i n t e r i m  h e a r­
ings, the C o m m i t t e e  held 2 h e a r i n g s  to receive  public 
t e s t i m o n y  in Juneau. Also, 2 teleco n f e r e n c e  hearings  
w e r e  h e l d  to o b t a i n  testimon y f r o m  Anchorage, Fairbanks, 
K o d i a k ; Valdez, Ketchikan, Sitka and Nome. W r i t t e n  t e s t i­
mo n y  w a s  r e c e i v e d  from 6 p e r s o n s  and the Kenai Penin s u l a
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Bar Ass ociation. Oral t e s t imony was r e c e i v e d  f r o m  about 
15 persons. W i t n e s s e s  i n c luded  the president, p r e s i d e n t­
elect, two former presidents, and three m e m b e r s  of the 
p r esent Boar d of G o v e rnors  of the A s s o c i a t i o n ;  the O m­
budsman, and a n u m b e r  of attorneys.

The A l a s k a  Supr eme Court has d e l e gated to the A s s o c i a t i o n  
the r e s p o n s i b i l i t y  for admissio ns and discipline, and by 
statute the A s s o c i a t i o n  m a y  p r o pose court rules or rule 
changes. A l l  at torneys p r a c t i c i n g  in A l a s k a  are r e q u i r e d  
to be m e m b e r s  of the Assoc iation, and to pay dues (now 
$180.00 per year). S t a t u t o r y  a u t h o r i t y  is AS C 3 . 0 8 . 0 1 0  - 
250, c o m m o n l y  c a l l e d  the I n t e g r a t e d  Bar Act, and some 
m e m b e r s  of the Bar seem to feel that a u t h o r i t y  also r e­
sides in the inherent p o w e r  of the A l a s k a  Supreme Court.

The C o m m i t t e e  found that the A s s o c i a t i o n  is c o n d u c t i n g  a 
n u m b e r  of w o r t h w h i l e  activities. U nfortunatel y, it is n ot 
clear that m o s t  of these are b e n e f i t i n g  the g e neral public, 
as o p p o s e d  to A s s o c i a t i o n  members. (If, as it claims, the 
A s s o c i a t i o n  is not a S tat e agency, it w o u l d  be u n d e r  no 
o b l i g a t i o n  to b e n efit the general public.)

In some w a y s  one of the most d i s t u r b i n g  revel a t i o n s  was 
the extent to w h i c h  a t t o rneys form a c losed corporation.
Tne A s s o c i a t i o n  com prises all a ttorneys in the State, 
o n l y  its m e m b e r s  m a y  p r a c t i c e  law, it is in charge of 
a d m i s s i o n s  to the Bar and of d i s c i p l i n e  of its members, 
it n o m i n a t e s  the three a t t o rneys w h o  sit on the J u d i c i a l  
Council, w h i c h  in turn sends j u d g e s h i p  nominees to the 
Governor, judges must themselves be attorneys, and the 
A s s o c i a t i o n  furnishes n i n e  m e m b e r s  of the Board of 
D i r e c t o r s  of A l a s k a  L e g a l  Services Corporation. O n l y  in 
the d i s c i p l i n a r y  h e a r i n g  and attorney fee r e v i e w  c o m m i t­
tees is there any lay presence. There seems to be at 
p r e s e n t  n o  p r o v i s i o n  for the exercise of s u p e r v i s o r y  r e­
sp o n s i b i l i t y  b y  the e l e c t e d  r e p r e s e n t a t i v e s  of the people. 
The p o s i t i o n  of the Court Sy am on the A l a s k a  Bar A s s o­
cia t i o n  sunset is i n c l u d e d  as an a p p e n d i x  to this report.

The C o m m i t t e e  r e c e i v e d  m o r e  c ompla ints and m o r e  t e s t i­
mo n y  on the subject of Bar exami n a t i o n s  than on any other 
subject  r e l a t e d  to the A l a s k a  Bar Association. A  m a j o r  
defect in the a d m i n i s t r a t i o n  of the A l a s k a  e x a m i n a t i o n  is 
that it is p r e p a r e d  and g raded b y  persons who, w h i l e  
s k i l l e d  attorneys, are amateurs in testing. P r o f e s s i o n a l­
ism is n e e d e d  in b o t h  the p r e p a r a t i o n  and g r a d i n g  of the
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e x a m i n a t i o n  to ensure that the e x a m i n a t i o n  w i l l  score 
persons only on relevan t factors. The traini ng of the 
p reparers and graders should be f i n a n c e d  b y  the income 
derived  each year from the a d m i n i s t r a t i o n  of the bar 
e x a m i n a t i o n  (about $16,000 a n t i c i p a t e d  in 1980, n o t  i n­
cluding  the costs of any litig a t i o n  w h i c h  m a y  arise from 
the e x a m i n a t i o n ) .

There appears to be n o  d i s c r i m i n a t i o n  a g ainst w o m e n  in 
the A l a s k a  Bar Association. A l a s k a  has one of the h i g h­
est perce n t a g e s  of w o m e n  lawyers in the U n i t e d  States 
and, specifically, the h i ghest p e r c e n t a g e  of w o m e n  on 
its Board of Governors. In fact, the p r e s i d e n t  of the 
A l a s k a  Bar A s s o c i a t i o n  is a woman.

A l t h o u g h  no apparent p r e f e r e n c e  for n o n - m i n o r i t i e s  is 
shown, there is a disp arity in the n u m b e r s  of m i n o r i t i e s  
versus n o n - m i n o r i t i e s  in the A l a s k a  Bar Ass ociation. 
Ethnic m i n o r i t i e s  are p o o r l y  r e p r e s e n t e d  in the A l a s k a  
Bar Association. P r e sent m e m b e r s h i p  f r o m  these ethnic 
groups is as f o l l o w s :

To the best of our knowledge, 12 Native p e o p l e  have b e e n  
admitte d to the A l a s k a  Bar since Statehood. The onl y 
reliab le statistics avail a b l e  are chose r e f l e c t i n g  c u r­
rent membership. Because the p r o b l e m  of low r e p r e s e n t a­
tion of m i n o r i t i e s  in the A l a s k a  Bar A s s o c i a t i o n  has n o t  
b e e n  a d d . e s s e d  ade qua t e l y  in the past, reasons for this 
situation cannot be dete rm i n e d  at this time.

The J u d i ciary C o m m i ttee r eco gnizes that the p e r c e n t a g e  
of m i n o r i t i e s  failing the A l a s k a  bar examination, c o m­
pare d  w i t h  the p e r c e n t a g e  of n o n - m i n o r i t y  persons f a i l­
ing, is d i s p r o p o r t i o n a t e l y  high. The C o m m i t t e e  b e l i eves 
that this disparity  may be c aused in par t by cultural 
f a c t o r s .

The Co mmittee does not b e lieve that the A l a s k a  Bar A s s o­
ciation  intends to di scri m i n a t e  against m inor ities. The 
Co m m ittee commends the Board of Governors' Lega l E d u c a­
tional O p p o r t u n i t i e s  C o m m i t t e e  for its w o r k  in g a t h e r i n g  
statistics r e g a rding m i n o r i t i e s  in the A l a s k a  Bar A s s o­
ciation. The Co mmittee urges the Board of G o v e rnor s to

A l a s k a  Native 
Black
A s i a n - A m e r i c a n  
Hispanic
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continue this w o r k  so that a c c urate  m i n o r i t y  pass rates 
m a y  be established.

The C ommittee urges the Board of Gover n o r s  to develop a
p r o g r a m  w h i c h  w i l l  speak to the statistics r e f l e c t i n g
m i n o r i t y  r e p r e s e n t a t i o n  in the Alaska Bar A s s o c i a t i o n  
and the app are n t l y  low p e r c e n t a g e  of m i n o r i t y  and n o n­
mi n o r i t y  individuals w h o  pass the ba r examination.

The Committ ee urges the Board of G overnors to be aware
of the dis parity in m i n o r i t y  p a r t i c i p a t i o n  in the bar
and to direct its Commi t t e e  of Bar E x a m iners to c o n t i n­
ually scrutinize the p r e p a r a t i o n  and g r a d i n g  of the 
exami n a t i o n  for p o s s i b l e  cultural biases.

The Comm ittee urges the Board of Governors to look into 
establ i s h i n g  some other criteria for e v a l u a t i n g  an i n­
dividual's co mpetency to p r a c t i c e  law in the State.

% t

When, after complet ion of testimony, che Committee  beg an 
its deliberations, the diversity of o p i n i o n  was clearly 
evident. A p p a r e n t l y  no one b e l i e v e d  that the A l a s k a  Bar 
A s s o c i a t i o n  should be e x t e n d e d  for the m a x i m u m  four 
years. Some m e mbers w a n t e d  to treat attorneys like 
other professionals, w i t h  a b o a r d  to handle admissions 
and discipline; others p r e f e r r e d  to mak e the Supreme 
Court d irectly r espons ible for those functions; and a 
third group p r e f erred a short e x t e nsion together w i t h  
approp r i a t e  statute changes. The last v i e w point was 
finally adopted.

Findings r e q u i r e d  by AS 44.66.050(d) follow:

(1) an i d e n t i f i c a t i o n  of the proble ms or the 
needs that the programs and activities of the board, 
c ommission or agency are intended to address;

F i n d i n g : The A l a s k a  Bar A s s o c i a t i o n  is intend ed to
i address the need  for admis s i o n  and d i s c i­

pline of attorneys in the State.

(2) a statement, to the extent practicable, 
of the objectives of the p r o g r a m  of the board, c o m­
mission, or agency program, and its a n t i c i p a t e d  
a c c o m p l i s h m e n t s ;

F i n d i n g : The objectives are to upgrade the Bar in
terms of education, competence, and
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p r o f e s s i o n a l i s m  of its memtsrs, and to 
p e r f o r m  some services for the g e neral 
p u b l i c .

(3) an i d e n t i f i c a t i o n  of any other programs
h a v i n g  similar, c o n f l i c t i n g  or duplicate objectives;

F i n d i n g : Fhere are no other progr a m s  h a v i n g  simil ar
or c o n f l i c t i n g  objec.ives.

(4) an a s s e s s m e n t  of a l t e r n a t i v e  m e t h o d s  of 
a c h i e v i n g  the p u r pose s of the program;

F i n d i n g : The r e s p o n s i b i l i t i e s  could be turned over
to the Suprem e Court or to a p r o f e s s i o n a l
b o a r d  in -he D i v i s i o n  of O c c u p a t i o n a l  
Licensing. The C o m m ittee has c o n s i d e r e d  
these a l t e r n a t i v e s  but bel ieves that they 
are not feasible at this time.

(5) an a s s e s s m e n t  of the c onseq u e n c e s  of e l i­
m i n a t i n g  the board, c o m m i s s i o n  or p r o g r a m  and 
c o n s o l i d a t i n g  its activi t i e s  w i t h  another program, 
or of funding it at a lower level;

F i n d i n g : The A s s o c i a t i o n  could not be e l i m i n a t e d
unless some other a g e n c y  w e r e  r e s p o n s i b l e  
for the functions.

(6) a j u s t i f i c a t i o n  for the r e c o m m e n d e d  c o n­
tinuation or e x t e n s i o n  of the board, c o m m i s s i o n  or
program, and an e x p l a n a t i o n  of the m a n n e r  in w h i c h  
it avoids d u p l i c a t i o n  of or c o n flict w i t h  other 
e f f o r t s ;

F i n d i n g : The e x t e n s i o n  of the A s s o c i a t i o n  for one
year w i l l  p e r m i t  time for a m o r e  thorou gh 
r e v i e w  a n d  there is no d u p l i c a t i o n  of other 

i efforts.

(7) any other i n f o r m a t i o n  which, in the o p i n i o n  
of the committee, w o u l d  improve the p e r f o r m a n c e  of 
the board, c o m m i s s i o n  or a g e n c y  w i t h  respect to its 
r e p r e s e n t a t i o n  of and r e s p o n s i v e n e s s  to the p u bli c 
i n t e r e s t ;

F i n d i n g : I n f o r m a t i o n  w h i c h  w o u l d  improve the p e r­
formance of the A s s o c i a t i o n  is i n c lud ed in

I
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other p o r tions of this r e port or in l e g i s­
lation to be introduced by the H o u s e  
Ju d i c i a r y  Committee.

The House J u d i cia ry C o m m i t t e e  finds that:

(1) The A l a s k a  Bar A s s o c i a t i o n  s hould be e x t e n d e d  
until June 30, 1981.

(2) Stat utory changes are n e e d e d  in the p u b l i c  
interest. The C o m m i t t e e  w i l l  p r o p o s e  a bill 
incorporatin g these changes.

Charles H. Parr, C h a ir manV.

Mels A. Anderson, Jr.

R a m o n a  L. Barnes

F r e d  E. Brown

T h elm a Buchholdt

Hugh M a T o n e

Terry M a r t i n

P a t r i c k  M. 0 ' Connell

Randy Phillips
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M a r c h  4, 1980

R e p r e s e n t a t i v e  C h a r l e s  H. P a r r  
P o u c h  V
Juneau, A l a s k a  99811 

Dear R e p r e s e n t a t i v e  P a r r :

Y o u  have asked that I commen t on b e h a l f  of the 
C ourt S y s t e m  c o n c e r n i n g  the sunset l e g i s l a t i o n  of the 
A l a s k a  Bar A s s o c i a t i o n  c u r r e n t l y  p e n d i n g  b e f o r e  your 
c o m m i t t e e .

I have -.onferred w i t h  the Sup reme Court w i t h  r e g a r d  
to your r e q u e s t  and th ey a sked m e  to comment as follows.

The Court s t r o n g l y  supports c o n t i n u e d  e x i s t e n c e  of 
the A l a s k a  B a r  A s s o c i a t i o n  as an i n t e g r a t e d  bar. The 
Court further suggests that the Bar A s s o c i a t i o n  and the 
L e g i s l a t i v e  A u d i t  C o m m i t t e e  r e a c h  a rea jonable acco m m o d a  
tion of the c u r r e n t  dispute.

The C our t has not g iv en m e  b rief  to c o mm ent further 
on the subject. I h o p e  these comments w i l l  h e l p  the 
c o m m i t t e e .

Cordially,

A r t h u r  H. Snowden, II 
A d m i n i s t r a t i v e  D i r e c t o r

A H S :cm

cc: Donna Willard, Esq.
President, A l a s k a  Bar A s s o c i a t i o n
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M a r c h  12, 1980

The Hen. C h a r l e s  Parr, C h a i r m a n  
H ouse J u d i c i a r y  C o m m i t t e e  
Ro o m  126, S tate Caoitol B u i l d i n g  
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e  Parr:

In my letter of M a r c h  4, 1980, w i t h  r e f e ren ce to 
the sunset of the A l aska Bar A s s o c i a t i o n ,  I stated in the 
last s e n t e n c e  that the Court hopes that the Bar A s s o c i a t i o n  
•ind the L e g i s l a t i v e  B u d g e t  and A u d i t  C o m m i t t e e  can r e a c h  a 
r e a s o n a b l e  a c c o m m o d a t i o n  of their p r e s e n t  dispute.

I w i s h  to m a k e  it clear that in c o m m e n t i n g  or. this 
subject, in no w a y  did I intend to c o mment or c onvey any 
i n f o r m a t i o n  on the m erits  of the c o n t r o v e r y  between the 
L e g i s l a t i v e  B u d g e t  and Audit C o m m i t t e e  and the A l a s k a  Bar 
A s s o c i a t i o n  b e f o r e  the S u preme Court.



^ l a s k a  J i t a t e  l e g i s l a t u r e

House of Representatives
Comm i t t e e on judiciary Pouch vState Capitol Juneau, Alaska 99811

M a r c h  12, 1980

The H o n o r a b l e  T e r r y  G a r diner 
S p e a k e r  of the House 
A l a s k a  State L e g i s l a t u r e  
P o u c h  Y, State Capitol 
Juneau, A l a s k a  99811

Dear Mr. Speaker:

In c o m p l i a n c e  w i t h  A S  -44.66.010 - 060 and referr al by the 
S p eak er of the H o u s e  on J a n u a r y  15, 1980 the House J u d i­
ciary C o m m i t t e e  has c o n d u c t e d  a r e v i e w  of the A l a s k a  Bar 
A s s ociatio n. By letter of J u l y  31, 1979, the S p eaker had 
n o t i f i e d  the C o m m i t t e e  of the fo rthc o m i n g  referral, t h e r e­
by p e r m i t t i n g  a d vance w o r k  to be done during the i n t e r i m  
b e t w e e n  l e g i s l a t i v e  sessions.

The A l a s k a  Bar A s s o c i a t i o n  has taken the p o s i t i o n  "that 
it is n o t  a State agency, and that it is not s u bject to 
the S u n s e t  r e v i e w  p r o c e ss." The A s s o c i a t i o n  r e f u s e d  the 
L e g i s l a t i v e  A u d i t o r  access to some of its records; t h e r e­
fore, no p e r f o r m a n c e  audit has been conducted.

On N o v e m b e r  /, 1979 the C o m m i t t e e  r e q u e sted i n f o r m a t i o n  on 
87 points; by letter of J a n uary 30, 1980 and a 71-page 
booklet, The A l a s k a  Bar A s s o c i a t i o n , February 1980, the 
A s s o c i a t i o n  a n s w e r e d  c o m p l e t e l y  73 of the 87 points. 
A n o t h e r  13 p o ints w e r e  a d d r essed by the A l a s k a  Bar A s s o c i­
ation, but w e r e  not a n s were d co mple t e l y  b e cause of s t a t e d  
lack of a d e q u a t e  or feasibly r e t r i e v a b l e  information. On 
one point, a reque st for a copy of the card index on d i s­
cipline, the A l a s k a  Bar A s s o c i a t i o n  r e f u s e d  to reply, 
s t ati ng that it c ould  not rele ase this c o n fident ial i n f o r­
mat i o n  to the H o u s e  J u d i c i a r y  Committee.

In a d d i t i o n  to r e c e i v i n g  test i m o n y  d uring i n t e r i m  h e a r­
ings, the C o m m i t t e e  held 2 h e a rings to rec eive p ubl ic 
testimony in Juneau. Also, 2 t e l e c o n f e r e n c e  hearin gs 
w e r e  h e l d  to o b t a i n  testimony from Anchorage, Fairbanks, 
Kodiak, Valdez, Ketchikan, Sitka and Nome. W r i t t e n  t e s t i­
mo n y  w a s  r e c e i v e d  from 6 persons and the Kenai P e n i n s u l a

Official Business
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TEL EPHONE  203-7564

Februar y 19, 1980

Honorable Charles Parr 
House of Represe ntatives 
House Judiciary Committee 
State of Alaska 
Pouch Y
Juneau, Alaska 99811

Dear Mr. Parr:

Enclosed please find a Reso l u t i o n  of the Kenai Pe ninsula 
Bar As soc i a t i o n  in which the Bar Associ a t i o n  has voted that 
the legislature should "sunset" che Alaska Bar Association.
The reasons for the associ a t i o n ' s  a ction are e n u m e r a t e d  
in the attached Resolution.

I should point out that there was dissent in our local 
bar a s sociatio n with regard to whether or not the Alaska 
Bar A s sociatio n should cease to exist. Thomas Wardell 
s pecifically wishes it to be known that he does not c oncur and 
would support the c o n tinuance of the Alaska Bar A s s o c i a t i o n  
and would try to resolve any differenc es with the e x i s t i n g  
e n t i t y .

As President of the Kenai Peninsula Bar A s s o c i a t i o n  
I feel that our relations with the Alaska Bar A s s o c i a t i o n  
have been very good. I would lik to point out that the 
Alaska Bar A s s o c i a t i o n  has "reached out" to the Kenai 
Peninsula Bar A s s o c i a t i o n  to improve relations and services to 
our members here on the Kenai Peninsula. The f o l l owing are 
examples of such efforts. Namely, I, the President, have been 
invited to attend each and every Board of Governors meeting; 
the opinions of our a s s o c i a t i o n  have been sought on numerous 
issues which are before the Alaska Bar Association, 
representativ es of the Alaska Bar Association i n c l u d i n g  the 
President, the board members and, respectively, the bar 
counsel have v o l u n t e e r e d  to visit the Kenai Peninsula to 
address our members; the Alaska Bar A s sociation  has initialed 
a video tape p r o gram to allow Kenai attorneys to v i e w  A l a s k a  
Bar Association C o n t i n u i n g  Legal Education seminars which  are 
presented elsewhere in the state which has enabled our members 
to continue in their professional educatio n withou t i ncurring 
the great costs of travel.
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I t  i s  a l s o  my p e r s o n a l  c o n v i c t i o n  t h a t  t h e  m a n y  a c t i v i t i e s  o f  t h e  b a r  a s s o c i a t i o n  s u c h  a s  b u s h  j u s t i c e ,  t h e  p u b l i c a t i o n  o f  a  l e g a l  n e w s p a p e r ,  t h e  e x t e n s i v e  w o r k  b y  c o m m i t t e e s  o n  c h a n g e s  i n  t h e  s u b s t a n t i v e  o f  l a w ,  t h e  s e l f  r e g u l a t i o n  o f  p r o f e s s i o n a l  e t h i c s  a n d  f e e  a r b i t r a t i o n  a r e  h i g h l y  u s e f u l  f u n c t i o n s  a n d  b e n e f i t  t h e  p o p u l a c e  o f  t h e  S t a t e  o f  A l a s k a .I  h a v e  p e r s o n a l l y  v i e w e d  t h e  f e e  a r b i t r a t i o n  p r o c e s s  f i r s t  h a n d .  I  w a s  h i g h l y  i m p r e s s e d  b y  t h e  d e g r e e  o f  i m p a r t i a l  o b j e c t i v i t y  o n  t h e  p a r t  o f  t h e  p r o s e c u t o r  a n d  t h e  f e e  a r b i t r a t i o n  p a n e l  a n d  w a s  p e r s o n a l l y  v e r y  i m p r e s s e d  b y  t h e  q u a l i t y  o f  t h e  l e g a l  o p i n i o n  a n d  d e c i s i o n  w h i c h  w a s  i s s u e d .I t  i s  my p e r s o n a l  c o n v i c t i o n  t h a t  t h e  l e g i s l a t u r e  s h o u l d  c a r e f u l l y  w e i g h  w h e t h e r  o r  n o t  p r o b l e m s  w i t h i n  t h e  A l a s k a  B a r  A s s o c i a t i o n  a r e  r e a l  a n d  i f  s o ,  c a n  t h e y  b e  c o r r e c t e d  b y  s o m e  m e a n s  o t h e r  t h a n  t o  " s u n s e t "  t h e  A l a s k a  B a r  A s s o c i a t i o n .T h e  t w o  a r e a s  t h a t  I  am d i s s a t i s f i e d  w i t h  a r e  t h e  b a r  e x a m  a d m i s s i o n s  p r o c e d u r e  w i t h  r e g a r d  t o  r e v i e w  o f  m a r g i n a l  e x a m  r e s u l t s .  I t  h a s  b e e n  t h e  e x p e r i e n c e  o f  s o m e  l o c a l  b a r  a p p l i c a n t s  t h a t  t h e  b a r  a s s o c i a t i o n  w i l l  n o t  g r a n t  a r e v i e w  o f  a  p a p e r  w h i c h  h a s  a  s c o r e  o f  0 9  w h e r e  a s c o r e  o f  70 i s  m a n d a t o r y  t o  p a s s  t h e  e x a m .  I  b e l i e v e  t h a t  a p p l i c a n t s  s h o u l d  s h o w  a  s u b s t a n t i a l  a b i l i t y  t o  p a s s  t h e  A l a s k a  B a r  e x a m  b u t  I  a l s o  b e l i e v e  t h a t  we d o  n o t  n e e d  t o  " p r o t e c t "  t h e  b u s i n e s s  o f  m e m b e r s  o f  t h e  b a r  f r o m  n e w  a d m i t t e e s  a n d  I  b e l i e v e  t h a t  f a i r  p r o c e d u r e s  s h o u l d  b e  a d o p t e d  b y  t h e  A l a s k a  B a r  A s s o c i a t i o n .A n o t h e r  a r e a  o f  g r e a t  c o n s t e r n a t i o n  t o  m a n y  o f  t h e  a t t o r n e y s  i s  t h e  w i n t e r  m e e t i n g s  i n  s u c h  p l a c e s  a s  H a w a i i  a n d  M e x i c o .  H o l d i n g  t h e s e  m e e t i n g s  i n  f a r  o f f  l o c a t i o n  b a r s  t h e  g e n e r a l  m e m b e r s  o f  t h e  b a  a s s o c i a t i o n  f r o m  a t t e n d i n g  t h e s e  i m p o r t a n t  f u n c t i o n s .  M o s t  y o u n g  l a w y e r s  s i m p l y  c a n n o t  a f f o r d  t o  e x p e n d  t h o u s a n d s  o f  d o l l a r s  o n  s u c h  a n  o c c a s i o n .I  t r u s t  t h e s e  c o m m e n t s  w i l l  b e  o f  i n t e r e s t  t o  y o u .  S c h e d u l e d  c o u r t  a p p o i n t m e n t s  p r e c l u d e  me f r o m  a p p e a r i n g  a t  t h e  t e l e c o n f e r e n c e  h e a r i n g  b e f o r e  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

R O G E R  E .  H O L L
A t to r n e y  a t  LawR E H : a j



R E S O L U T I O N

W H E R E A S ,  t h e  c o n t i n u e d  e x i s t e n c e  o f  t h e  A l a s k a  

B a r  A s s o c i a t i o n  i s  b e i n g  c o n s i u e r e d  b y  t h e  A l a s k a  S t a t e  

L e g i s l a t u r e  u n d e r  t h e  p r o v i s o n s  o f  t h e  " S u n s e t  L a w " ;  a n d

W H E R E A S ,  t h i s  t o p i c  w a s  d i s c u s s e d  a t  l e n g t h  b y  t h e  

m e m b e r s h i p  o f  t h e  K e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n ,  

c o n s u m i n g  a t  l e a s t  t w o  w e e k l y  m e e t i n g s ;  a n d

W H E R E A S ,  t h e  K e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n  m e m b e r s  

a g r e e d  t h a t  t h e  A l a s k a  B a r  A s s o c i a t i o n  h a s  f a i l e d  t o  

a d e q u a t e l y  d e l i v e r  t o  t h e  m e m b e r s  o f  t h e  b a r  a n d  t o  t h e  

m e m b e r s  o f  t h e  p u b l i c  t h e  s e r v i c e s  t h a t  i t  w a s  d e s i g n e d  

t o  r e n d e r ,  a s  f o l l o w s :

1. T h e  d u e s  c o l l e c t e d  f r o m  t h e  m e m b e r s h i p  a r e

t o o  h i g h  f o r  t h e  s e r v i c e s  r e n d e r e d  a n d  a r e  u s e d  i n e f f e c t i v e l y

2. T h e  A l a s k a  B a r  A s s o c i a t i o n  d o e s  n o t  e f f e c t i v e l y  

o r  f a i r l y  a d m i n i s t e r  t h e  A l a s k a  B a r  A s s o c i a t i o n  a d m i s s i o n s  

p r o c e d u r e  -

3. T h e  A l a s k a  B a r  A s s o c i a t i o n  d o e s  n o t  e f f e c t i v e l y  

o r  e f f i c i e n t l y  e x a m i n e  d i s c i p l i n a r y  c o m p l a i n t s .

4. T h e  A l a s k a  B a r  A s s o c i a t i o n  r e e  a r b i t r a t i o n  

p r o c e d u r e  d o e s  n o t  e f f e c t i v e l y  r e s o l v e  f e e  d i s p u t e s .

5. T h e  m e e t i n g s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  

a r e  o f t e n  n o t  a c c e s s i b l e  t o  t h e  g e n e r a l  m e m b e r s h i p  i n  t h a t  

s o m e  m a j o r  m e e t i n g s  a r e  h e l d  o u t s i d e  t h e  S t a t e  o f  A l a s k a

6. T h e  c o s t  o f  c o n t i n u i n g  l e g a l  e d u c a t i o n

i s  b e c o m i n g  i n c r e a s i n g l y  p r o h i b i t i v e  i n  s o  f a r  a s  t h o s e  

m e e t i n g s  w h i c h  a r e  h e l d  o u t s i d e  o f  t h e  S t a t e  o f  A l a s k a .

7. T h e  f u n d s  a l l o c a t e d  t>y t h e  S t a t e  o f  A l a s k a

t o  t h e  A l a s k a  B a r  A s s o c i a t i o n  c o u l d  b e  u s e d  m o r e  e f f e c t i v e l y  

f o r  o t h e r  p u r p o s e s .

8. T h e  A l a s k a  S u p r e m e  C o u r t  c a n  a n d  s h o u l d  h a n d l e  

t h e  a d m i n i s t r a t i o n  o f  s e r v i c e s ,  t h e  a d m i s s i o n s  p r o c e d u r e  

b e f o r e  t h e  C o u r t s  o f  A l a s k a ,  t h e  d i s c i p l i n a r y  c o m p l a i n t s

a n d  o t h e r  f u n c t i o n s  n o w  h a n d l e d  b y  t h e  A l a s k a  B a r  A s s o c i a t i o n

B E  I T  R E S O L V E D  T H E R E F O R E ,  f o r  t h e s e  a n d  o t h e r  

r e a s o n s  t h a t  t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  

" s u n s e t "  t h e  A l a s k a  B a r  A s s o c i a t i o n  a n d  t h a t  t h e  A l a s k a  

S u p r e m e  C o u r t  a s s u m e  t h e  f u n c t i o n s  o f  t h e  A l a s k a  B a r  

A s s o c i a t i o n .T h o m a s  W a r d e l l  v o t e d  a g a i n s t  t h i s  r e s o l u t i o n  a n d  w i s h e s  t h a t  f a c t  t o  b e  k n o w n .D A T E D :  A t  K e n a i , A l a s k a  t h i s  d a y  o f  F e b r u a r y ,1 9 8 0 .  . -j----- ------
R o g e r  E .  1 M 1 ,  P r e s i d e n t  K e n a i  P e n i n s u l a  B a r  A. s o c i a t i o n
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S U B J E C T : 

TO:

FROM:

T h e  p r a c t i c e  o f  l a w  in A l a s k a  
( W o r k  O r d e r  N u m b e r  8357)

R e p r e s e n t a t i v e  C h a r l e s  H. P a r r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l &

W e  h a v e  d e l i v e r e d  to y o u  t h e  b i l l  r e s p o n d i n g  to y o u r  r e q u e s t  
for a b i l l  d i s e s t a b l i s h i n g  the i n t e g r a t e d  b a r  in A l a s k a .

S i n c e  it w a s  d e l i v e r e d  to you, an o m i s s i o n  f r o m  the b i l l  h a s  
c o m e  to o u r  a t t e n t i o n  w h i c h  s h o u l d  be  c o r r e c t e d  in a n y  
c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d .

In a s e r i e s  o f  p l a c e s  i n  the s t a t u t e s ,  the l a w  r e q u i r e s  th a t  
c e r t a i n  t h i n g s  b e  d o n e  b y  a " m e m b e r  o f  the A l a s k a  Bar 
A s s o c i a t i o n . "  T h i s  p h r a s e  h a s  h i s t o r i c a l l y  b e e n  s y n o n y m o u s  
w i t h  " a d m i t t e d  to the p r a c t i c e  o f  l a w  in A l a s k a "  b u t  the 
b i l l  r e q u e s t e d  w i l l  c h a n g e  that.

A c c o r d i n g l y ,  I p r o p o s e d  to a d d  a m e n d m e n t s  to t h e s e  s e c t i o n s  

in a c o m m i t t e e  s u b s t i t u t e :

(1) A S  0 9 . 4 3 . 2 0 0 ;

(2) A S  1 8 . 8 5 . 0 6 0 ;

(3) A S  4 1 . 1 7 . 1 3 0 ;  a n d

(4) A S  4 1 . 1 7 . 1 4 0 .

S e v e r a l  s e c t i o n s  a l r e a d y  c o n t a i n  the a p p r o p r i a t e  l a n g u a g e  
a n d  w o u l d  n o t  b e  c h a n g e d .  S e e , A S  2 4 . 2 0 . 0 7 5 ,  A S  4 2 . 0 6 . 0 6 0 ,  
a n d  A S  4 7 . 3 7 . 0 8 0 .

T h e s e  s e c t i o n s  t u r n e d  up  in a q u i c k  c o m p u t e r  search. O t h e r s  
m a y  e x i s t  a n d  w e  w i l l  s e e k  to i d e n t i f y  t h e m  if a c o m m i t t e e  
s u b s t i t u t e  is r e q u e s t e d .
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S U BJECT:

TO:

FROM:

T h e  p r a c t i c e  of law in /■laska 
(Work O r d e r  No. 8357)

R e p r e s e n t a t i v e  C h a r l e s  H. Parr 
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  f\L 
L e g i s l a t i v e  CounselJ^/-

A bi l l  r e s p o n s i v e  to the r e q u e s t  of the c o m m i t t e e  is 
e n c l o s e d .  B e c a u s e  the m a t t e r s  i n v o l v e d  in the bi l l  a r e  
complex, I h a v e  p r e p a r e d  this m e m o r a n d u m  to o f f e r  
o b s e r v a t i o n s  to the c o m m i t t e e  on w h a t  it has r e q u e s t e d  and 
w h a t  I h a v e  d e l i v e r e d  to you.

T. c h o s e  not to f o l l o w  the fo r m a t  of y o u r  r e q u e s t ,  a
s u g g e s t e d  re p e a l  a n d  r e e n a c t m e n t  of AS 08.08; r a t her, I h a v e  
a m e n d e d  exlstif!g law w h e r e  p o s s i b l e  to r e f l e c t  the c h a n g e s  
m a d e  in AS 08.08.

T h e  r e q u e s t  of the c o m m i t t e e  d i r e c t s  that a b i l l  be p r e p a r e d  
a b o l i s h i n g  the i n t e g r a t i o n  or u n i f i c a t i o n  of the A l a s k a  Bar 
A s s o c i a t i o n .  The r e q u e s t  then c o n f e r s  e x t e n s i v e  p o l i c e  
po w e r s  o n  the g o v e r n i n g  b o a r d  of the r e s u l t i n g  v o l u n t a r y  
a s s o c i a t i o n .

I a m  c o n c e r n e d  w i t h  the a l l o c a t i o n  of s u b s t a n t i a l  p o l i c e  
po w e r s  to a v o l u n t a r y  a s s o c i a t i o n .  In m y  view, the m i x e d  
c h a r a c t e r  of the r e s u l t i n g  A l a s k a  Bar A s s o c i a t i o n  o f f e r s  the
s u b s t a n t i a l  p o s s i b i l i t y  that w h a t  r e s u l t s  w i l l  be f o u n d  by
the c o u r t s  to be u n c o n s t i t u t i o n a l .

The bill i m p o s e s  the r e s p o n s i b i l i t y  of a p u b l i c  a g e n c y  on a 
v o l u n t a r y  a s s o c i a t i o n .  It is r e q u i r e d  to act in the same 
m a n n e r  that a p u b l i c  a g e n c y  w o u l d  act. T h e s e  s a f e g u a r d s  
cloud, in my j u d g m e n t ,  the o t h e r w i s e  c l e a r  p r o h i b i t i o n  of 
the g r a n t  of p o l i c e  p o w e r s  to a pri v a t e ,  v o l u n t a r y  

o r g a n i z a t i o n .



M a r c h  29, 1980

R e p re s e n ta t iv e  Cha rle s  H. P a r r
Page 2

A n d  I m u s t  c o n f e s s ,  in candor, to the c o m m i t t e e  th a t  the 
c o - m i n g l i n g  o f  p u b l i c  r e s p o n s i b i l i t i e s  on a v o l u n t a r y  
a s s o c i a t i o n  h a s  m a d e  d i f f i c u l t  the t a s k  of d r a f t i n g  the b i l l  
b e f o r e  you. I w i l l  s e e k  to i d e n t i f y  thj i s s u e s  th a t  h a v e  
c o n c e r n e d  me  i n  the f o l l o w i n g  analy s e s :

S e c t i o n  10. T h e  o n l y  c h a n g e  r e q u e s t e d  in this s e c t i o n  is 
the s u b s t i t u t i o n  o f  " a g e n c y '  for " i n s t r u m e n t a l i t y " .  T h e  
c h a n g e  is e s s e n t i a l l y  s e m a n t i c ?  I r e c o g n i z e ,  h o w e v e r ,  as 
does the c o m m i t t e e ,  that " a g e n c y "  is the c u s t o m a r y  w o r d  u s e d  
to d e s c r i b e  a u n i t  of g o v e r n m e n t .  The c h a n g e  s h o u l d  h e l p  
r e s o l v e  the a p p a r e n t  c o n c e r n  of the c o m m i t t e e  w h i c h  I 
d i s cuss s u b s e q u e n t  in this m e m o r a n d u m .  For a d d e d  e m p h a s i s ,  
a s u b s e c t i o n  (b) is a d d e d  to the s e c t i o n  i n  p l a c e  of the 
s e c t i o n  r e q u e s t e d  b y  the c o m m i t t e e  as sec. 150.

S e c t i o n  20. T h e  p r o v i s i o n  is r e p e a l e d  a n d  r e e n a c t e d  a n d  the 
e s s e n t i a l  c h a n g e  is f r o m  a law r e q u i r i n g  m e m b e r s h i p  of all 
a t t o r n e y s  a d m i t t e d  to p r a c t i c e  to a v o l u n t a r y  a s s o c i a t i o n .

S e c t i o n  30. T h e  p r o v i s i o n s  of sec. 30 are u n c h a n g e d  a n d  the
s e c t i o n  does not a p p e a r  w i t h i n  this draft.

S e c t i o n  40(a). The o n l y  c h a n g e  in (a) ir the d e l e t i o n  of: 
any a u t h o r i t y  to the b o a r d  r e g a r d i n g  r e g u l a t i o n s .  To m y  
k n o w l e d g e  the bar has not a d o p t e d  any r e g u l a t i o n s  s i n c e  
sta t e h o o d .  W h a t  o t h e r  r e g u l a t o r y  a g e n c i e s  a d o p t  as
r e g u l a t i o n s ,  it p r o p o s e s  to to the S u p r e m e  C o u r t  as bar
r u l e s ? by d e f i n i t i o n ,  "bar r u l e s "  are not a d m i n i s t r a t i v e  
r e g u l a t i o n s .

T he b o a r d  has a d o p t e d  b y - l a w s  r e g a r d i n g  its i n t e r n a l  
p r o c e d u r e s ,  p a r t i c u l a r l y  on the r e s p o n s i b i l i t i e s  of o f f i c e r s  
of the b o a r d  and p r o c e d u r e s  for their e l e c t i o n .

Note that I p r o p o s e  no a m e n d m e n t  to AS 08. 0 8 . 1 0 0 ,  a s e c t i o n  
w h i c h  e x c l u d e s  the bar f r o m  the a p p l i c a t i o n  of the 
A d m i n i s t r a t i v e  P r o c e d u r e s  Act and that I p r o p o s e  to repeal 
AS 0 8 . 0 8 . 0 9 0  as i n c o n s i s t e n t  w i t h  A l a s k a  Bar Rule 62.

S e c t i o n  40(b). T h i s  s u b s e c t i o n  is a m e n d e d  c o n s i s t e n t l y  w i t h  
the c o m m i t t e e ' s  r e q u e s t .  S e e , sec. 50.
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S e c t i o n  50(a). A n  a m e n d m e n t  d e c r e a s i n g  the a t t o r n e y  m e m b e r s  
of the b o a r d  f r o m  n i n e  to s i x  and p r o v i d i n g  n o n a t t o r n e y  
m e m b e r s  to be  a p p o i n t e d  b y  the g o v e r n o r  and c o n f i r m e d  b y  the 
l e g i s l a t u r e  is added.

S e c t i o n  50(b). T h e  s e c t i o n  i'5 a m e n d e d  to i m p l e m e n t  the 
p r o v i s i o n s  of sec. 50(a).

S e c t i o n  50(c). Th i s  s e c t i o n  e s t a b l i s h e s  the p r o c e d u r e  for 
the s e l e c t i o n  of m e m b e r s ,  b o t h  a p p o i n t e d  a n d  e l e c t e d ,  ov e r  a 
t hree year p e r i o d .

Th i s  p r o v i s i o n  m u s t  be r e a d  w i t h  sec. 23 o f  the b i l l  w h i c h  
e s t a b l i s h e s  a t r a n s i t i o n a l  p e r i o d  for the i m p l e m e n t a t i o n  of 
sec. 50.

S e c t i o n  60. T h e  a p p a r e n t  r e q u e s t  of the c o m m i t t e e  w a s  that 
the o f f i c e r s  of the a s s o c i a t i o n  not be s e l e c t e d  at the 
a s s o c i a t i o n s  a n n u a l  c o n v e n t i o n .

S e c t i o n  70(a). Th i s  a m e n d m e n t  was not r e q u e s t e d  by  the 
c o m m i t t e e  in its p r e s e n t  format. E l e c t i o n s  [except u n d e r  
sec. 60] h a v e  t r a d i t i o n a l l y  b e e n  held by mail. As such, it 
seems l o g i c a l  to call a s p e c i a l  e l e c t i o n  b y  m a i l  to fill 
v a c a n c i e s  in the e l e c t e d  p o s i t i o n s  on the b o a r d .  W h a t e v e r  
d e lay r e s u l t s  f r o m  the c o n d u c t  of the e l e c t i o n  b y  m a i l  
b a l l o t  is i n s i g n i f i c a n t  and the result seems 'referable.

S e c t i o n  70(b). T h e  l a n g u a g e  of this s u b s e c t i o n  is as 
r e q u e s t e d  by the c o m m i t t e e .

S e c t i o n  70(c). T h e  l a n g u a g e  is as r e q u e s t e d  b y  the 
c o m m i t t e e .

S e c t i o n  75. T h i s  s e c t i o n  is a d d e d  to the c h a p t e r  and 
r e s p o n d s  to the w h a t  was sec. 70 in the c o m m i t t e e s  r e q u e s t .  
The l a n g u a g e  of the s e c t i o n  is e s s e n t i a l l y  as it was 
r e q u e s t e d  by  the c o m m i t t e e .

The r e q u e s t  of the c o m m i t t e e  a s k e d  that the l a n g u a g e  be 
a m e n d e d  to r e q u i r e  n o t i c e  to the p u b l i c  of b o a r d  m e e t i n g s  as 
is r e q u i r e d  of o t h e r  p r o f e s s i o n s .  I c h e c k e d  c e r t a i n  o t h e r  
p r o f e s s i o n a l  codes, i n c l u d i n g  AS 08.04, r e g a r d i n g  a c c o u n t a n t s  
AS 08.36, r e g a r d i n g  d e n t i s t s ;  AS 08.40, r e g a r d i n g  a r c h i t e c t s ,  
e n g i n e e r s  a n d  land s u r v e y o r s ;  AS 08.34, r e l a t i n g  to the
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p r a c t i c e  of m e d i c i n e ;  and AS 08.68, r e l a t i n g  to t h e  p r a c t i c e  
of n u r s i n g ,  a n d  f o u n d  no s i m i l e  p r o v i s i o n .  N o t w i t h s t a n d i n g  
this c o n c l u s i o n ,  the l a n g u a g e  o-. the c o m m i t t e e ' s  r e q u e s t  is 
i n c l u d e d  in the b i ll.

S e c t i o n  80. T h i s  s e c t i o n  b r i n g s  i n t o  f o c u s  m y  d i f f i c u l t y  in 
d e t e r m i n i n g  w h a t  p o w e r s ,  p a r t i c u l a r l y  w h a t  p o l i c e  p o w e r s ,  
a r e  p r o p e r  to a v o l u n t a r y  a s s o c i a t i o n .

S e c t i o n  80(a). I a d d e d  the r e f e r e n c e  to "this c h a p t e r "  as 
r e q u e s t e d  b y  the c o m m i t t e e .

S e c t i o n  80(a) ( 1 ) .  I r e t a i n e d  the p r o v i s i o n  r e g a r d i n g  the 
" c l a s s i f i c a t i o n  of m e m b e r s h i p . "  A v o l u n t a r y  a s s o c i a t i o n  m a y  
w e l l  h a v e  levels of m e m b e r s h i p  but t h e y  a r e  t y p i c a l l y  not 
set out in s t a t u t e .  B e c a u s e  o f  the m i x e d  s t a t u s  of the 
A l a s k a  Bar, I r e t a i n e d  the language.

S e c t i o n  8 0 ( a )(4). I a d d e d  the a u t h o r i t y  to e s t a b l i s h  fees 
to this s u b s e c t i o n .  T h e  p r o v i s i o n  r e g a r d i n g  i n v e s t m e n t ,  as 
r e q u e s t e d  b y  the c o m m i t t e e ,  is also added. I d e l e t e d  the 
r e f e r e n c e  ':o l i c e n s i n g  fees b e c a u s e  of m y  t r a n s f e r  of t h e s e  
r e s p o n s i b i l i t i e s  to the S u p r e m e  Court, S e e , sec. 20 o f  the 
bill, i n f r a , w h i c h  ad d s  a m e n d m e n t s  to AS 22.05.

I o m i t t e d  the d r a f t  sec. 80(a) (!) r e l a t i n g  to the 
m a i n t e n a n c e  o f  a r e g i s t e r  of a t t o r n e y s .  T h e  S u p r e m e  C o u r t  
t y p i c a l l y  e x e r c i s e s  this r e s p o n s i b i l i t y  in st a t e s  w i t h o u t  an 
i n t e g r a t e d  bar. S e e , h e r e  a l s o  tie p r o v i s i o n s  r e l a t i n g  to 
the a u t h o r i t y  of the S u p r e m e  C o u r c  i n  sec. 18 of the bill.

T a d d e d  (a)(7) [ c o n t i n u i n g  legal e d u c a t i o n ]  and (a)(8) 
[ s p e c i a l i z a t i o n ]  in a f o r m a t  d i f f e r e n t  f r o m  the r e q u e s t  by  
the c o m m i t t e e .

S e c t i o n  80(b). T h e  p r o v i s i o n  r e q u e s t e d  b y  the c o m m i t t e e  
d i r e c t i n g  the b o a r d  to m a k e  r e c o m m e n d a t i o n s  for a m  dm e n t s  
to this c h a p t e r  as w e l l  as to law o f  a g e n e r a l  natr e are 
i n c o r p o r a t e d  i n t o  sec. 85, the s e c t i o n  d e a l i r ^  w i t h  the 
a n n u a l  r e p o r t  of the b o a r d  of g o v e r n o r s .

S e c t i o n  8 0 ( b ) ( 1 ) .  T h e  p r o v i s i o n  r e l a t i n g  to " c o n t i n u i n g  
legal e d u c a t i o n "  is i n c o r p o r a t e d  in sec. 8 0 ( a ) ( 7 )  a n d  is not 
r e p e a t e d  h e re.
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S i m i l a r l y ,  t h e  " l i c e n s i n g "  f u n c t i o n  is t r a n s f e r r e d  to the 
S u p r e m e  C o u r t  and is n o t  d u p l i c a t e d  h e r e .

S e c t i o n  8 0 ( b ) ( 4 ) .  T h e  c o n c e p t  of fees for i n a c t i v e  m e m b e r s  
seems u n n e c e s s a r y  to a v o l u n t a r y  a s s o c i a t i o n .  L i c e n s i n g  
fees as s u c h  are c o l l e c t e d  by  the S u p r e m e  C o u r t  u n d e r  the 
fees set b y  the l e g i s l a t u r e .  S e e , sec. 2 2 . 0 5 . 1 8 0 ,  a d d e d  i n  
this bi l l  b y  sec. 20.

S e c t i o n  85. This s e c t i o n  r e f l e c t s  the e l e m e n t s  c o n t a i n e d  
w i t h i n  d r a f t  sec. 90.

S e c t i o n  90. I do not b e l i e v e  the c o m m i t t e e  p r o p o s e d  to 
a m e n d  sec. 90. I p r o p o s e  to r e p e a l  it.

The s e c t i o n  does v e r y  l i t t l e  o t h e r  th a n  p r o v i d e  t h a t  the 
a c t i v e  m e m b e r s  of the a s s o c i a t i o n  m a y  a m e n d  the b y - l a w s  a n d  
r e g u l a t i o n s  p r e s c r i b e d  b y  the b o a r d  of  g o v e r n o r s .  This 
p ower has s o m e t i m e s  b e e n  e x e r c i s e d  by  the m e m b e r s h i p  at the 
a n n u a l  c o n v e n t i o n .  T h e  p r o v i s i o n  a p p e a r s  to be s u p e r c e d e d  
by A l a s k a  Bar R u l e  62 w h i c h  p r o v i d e s  for " a d o p t i o n  of 
r e c o m m e n d e d  rules, b y - l a w s ,  and r e g u l a t i o n s . "

S e c t i o n  95. This p r o v i s i o n  d e f i n e s  the " p r a c t i c e  of la w "  
and c o n t a i n s  the m a t e r i a l  p r o p o s e d  in d r a f t  sec. 140.

The l a n g u a g e  is m i n i m a l l y  u n c h a n g e d  f r o m  the draft.

I o f f e r  no  e n d o r s e m e n t  of its content; I c o n s i d e r  it 
a l t o g e t h e r  i n a d e q u a t e  as a d e f i n i t i o n  of the p r a c t i c e  of 
law. S e v e r a l  f u r t h e r  c o m m e n t s  m a y  b e  made:

'1) For m a ny, the p r a c t i c e  of law is e s s e n t i a l l y  
indefinable. To a l a rge e x t e n t ,  this p r e m i s e  c o n c e d e s  that 
large a s p e c t s  of c o m m e r c i a l  a c t i v i t y  i xist in the s h a d o w  of 
the legal p r o f e s s i o n ,  b u t  for h i s t o r i c a l ,  p r a c t i c a l ,  cr 
o t h e r  r e a s o n s  h a v e  b e e n  left u n r e g u l a t e d  or I n c l u d e d  in the 
r e g u l a t i o n  of o t h e r  p r o f e s s i o n s .

(2.) Sec. 95(b) is a s o m e w h a t  c y n i c a l  s t a t e m e n t  s u g g e s t i n g  
that b a n k e r s ,  r e a l t o r s ,  a n d  o t h e r s  m a y  p r a c t i c e  l a w  so long 
as they do not do it on  a f u l l - t i m e  ba s i s .  F r o m  a p u b l i c  
p o l i c y  p e r s p e c t i v e ,  the p r o v i s i o n  s e ems to s u g g e s t  that 
i n c o m p e t e n c e  w i l l  be i m p H c i t l y  p e r m i t t e d  so long as it is 
not a f u l l - t i m e  a c t i v i t y .
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(3) T h e  p r o v i s i o n s  of sec. 95 t o t a l l y  i g n o r e  p a r a l e g a l  
a c t i v i t y ;  t h e y  a l s o  i g n o r e  the f i e l d  of i n c r e a s i n g  e c o n o m i c  
i m p o r t a n c e  o c c u p i e d  b y  i n d i v i d u a l s  in n a r r o w  f i e l d s  of 
e x p e r t i s e  w h e r e  a s s i s t a n c e  is o f f e r e d  to the p u b l i c  in 
o b t a i n i n g  l i c e n s e s ,  p e r m i t s ,  a n d  the like.

(4) I o f f e r  n o  p r o v i s i o n s  to the c o m m i t t e e  w h i c h  are b e t t e r  
t h a n  t h o s e  s u g g e s t e d  in sec. 95. I a m  p e r s o n a l l y  a w a r e  th a t  
the b a r  a s s o c i a t i o n  loc a l l y ,  as w e l l  as the b a r  a s s o c i a t i o n  
n a t i o n a l l y ,  h a s  b e e n  c o n c e r n e d  for so m e  t i m e  w i t h  the 
p r a c t i c e  of l a w  a n d  has n o t  b e e n  able to co m e  up w i t h  a 
b e t t e r  d e f i n i t i o n  t h a n  that o f f e r e d .  I s u g g e s t  it w o u l d  be 
b e t t e r  to d e l e t e  this p r o v i s i o n  t h a n  it w o u l d  b to b e l i e v e  
that it is c o m p r e h e n s i v e  a n d  e f f e c t i v e .

S e c t i o n  205. Th i s  s e c t i o n  r e s p o n d s  to sec. 170 of the
c o m m i t t e e ' s  r e q u e s t .

This s e c t i o n  a n d  s e v e r a l  o t h e r  s e c t i o n s  that f o l l o w  it 
d e l e t e  the r e q u i r e m e n t  that a p p l i c a n t s  for a d m i s s i o n  to the 
A l a s k a  Bar be a g r a d u a t e  of an a c c r e d i t e d  law school. T h e s e  
s e c t i o n s  are c o n t a i n e d  w i t h i n  the d r aft i d e n t i c a l l y  to the 
c o m m i t t e e ' s  r e q u e s t .  And, I o f f e r  no c o m m e n t  on t h eir 
s i g n i f i c a n c e  or i m p l i c a t i o n s .

S e c t i o n  207. Th i s  s e c t i o n  r e s p o n d s  to sec. 180 of the
c o m m i t t e e ' s  r e q u e s t  a n d  it is c o n t a i n e d  w i t h i n  the b i l l  in
the f o r m a t  r e q u e s t e d  b y  the c o m m i t t e e .

S e c t i o n  210. This s e c t i o n  r e s p o n d s  to sec. 150 of the
coi littee's d r a f t  and is c o n t a i n e d  in the b i l l  in the f o r m a t
r e q u e s t e d  by the c o m m i t t e e .

S e c t i o n  220. Th i s  s e c t i o n  is r e p e a l e d .  T h e  s e c t i o n  is 
o b s o l e t e .

S e c t i o n  230. Th i s  s e c t i o n  r e s p o n d s  to sec. 200 of the 
c o m m i t t e e  d r a f t  a n d  is i n c l u d e d  w i t h i n  this bi l l  in the 
f o r m a t  r e q u e s t e d  b y  the c o m m i t t e e .

S e c t i o n  18 of the bi l l  adds a n e w  a r t i c l e  to AS 22.05. to 
deal w i t h  the r e s p o n s i b i l i t y  of the S u p r e m e  C o u r t  ov e r  the 
a n n u a l  l i c e n s e  of a t t o r n e y s  a n d  the m a i n t e n a n c e  of the 
r e g i s t e r  of l i c e n s e d  a t t o r n e y s .
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T h e s e  s e c t i o n s  are a s u b s t i t u t e  for sec. 120 a n d  sec. 130 of 
the c o m m i t t e e  draft. I d i s c u s s e d  m y  d i f f i c u l t y  w i t h  P e g g y  
B e r c k  o n  the i n c l u s i o n  of the r e s p o n s i b i l i t i e s  to a v o l u n t a r y  
a s s o c i a t i o n  a n d  s u g g e s t e d  th a t  the r e s p o n s i b i l i t i e s  b e  
t r a n s f e r r e d  to the S u p r e m e  Court. She agreed.

S e c t i o n  4 5 . 5 0 . 4 9 5 .  T h e  s e c t i o n  c a n n o t  be f i t t e d  w i t h i n  the 
s i n g l e  s u b j e c t  r e q u i r e m e n t .  It does not de a l  w i t h  the 
p r a c t i c e  of law but r a t h e r  w i t h  a n t i - t r u s t  a c t i v i t i e s  of 
a t t o r n e y s .

If the c o m m i t t e e  is c o n c e r n e d  w i t h  the p r o b l e m ,  I s u g g e s t  
r e p e a l i n g  AS 4 5 . 5 0 . 4 8 1 ( 1 )  in a s e p a r a t e  bill.

S e c t i o n  19 and s e c t i o n  20 a m e n d  A l a s k a  Bar R u l e s  in the 
fo r m a t  r e q u e s t e d  by the c o m m i t t e e .

S e c t i o n  21 r e p e a l s  secs. 220, a n d  250.

S e c t i o n  22 r e p e a l s  sec. 3 of  A l a s k a  Bar Rule 2.

S e c t i o n  23 is a t r a n s i t i o n a l  s e c t i o n  w h i c h  is d e s i g n e d  to 
e n a b l e  AS 0 8 . 0 8 . 0 5 0 ( c )  a d d e d  b y  sec. 5 by the bill to w o rk.

S e c t i o n  24 p r o v i d e s  that the e f f e c t i v e  d a t e  of the act is 
J a n u a r y  1, 1981.

As noted, s e v e r a l  s e c t i o n s  of  this b i l l  a m e n d  A l a s k a  Bar 
Rules. I w i s h  to call to tha c o m m i t t e e’s a t t e n t i o n  the 
q u e s t i o n  of w h e t h e r  the l e g i s l a t u r e  m a y  a m e n d  A l a s k a  Bar 
R u l e s .

T h e  s o u r c e  of the q u e s t i o n  is, of course, A r t i c l e  IV, 
sec. 15. of the A l a s k a  C o n s t i t u t i o n ,  w h i c h  p r o v i d e s :

S E C T I O N  15. T h e  s u p r e m e  c o u r t  s h a l l  m a k e  and 
p r o m u l g a t e  rules g o v e r n i n g  the a d m i n i s t r a t i o n  of all 
courts. It shall m a k e  and p r o m u l g a t e  rules g o v e r n i n g  
p r a c t i c e  a n d  p r o c e d u r e  in c i v i l  a n d  c r i m i n a l  cases in 
all courts. T h e s e  rules m a y  be c h a n g e d  b y  the 
l e g i s l a t u r e  by  t w o - t h i r d s  vo t e  of the m e m b e r s  e l e c t e d  
to e a c h  ho u s e .

Th e  S u p r e m e  C o u r t  has h a d  a n u m b e r  of o p p o r t u n i t i e s  to 
c o m m e n t  o n  the i m p l i c a t i o n s  of this s e c t i o n ,  and it has
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g e n e r a l l y  l i m i t e d  its c o m m e n t s  to the j u d i c i a l  e m b e l l i s h m e n t  
that the p r o v i s i o n  of the b i l l  a m e n d i n g  rules, e i t h e r  
d i r e c t l y  or i n d i r e c t l y ,  m u s t  b e  i n d e n t i f i e d  in t h e  b i l l  and 
m u s t  be v o t e d  on s e p a r a t e l y .  Lit is for this r e a s o n  that 
the fact of the A l a s k a  Bar R u l e s  a m e n d m e n t  is n o t e d  i n  the 
b i l l  t i t l e . ]

tfe a s s u m e d  th a t  b a s e d  on the l o g i c  of the B r a d n e r  v. H a m m o n d  
d e c i s i o n ,  553 P . 2d 1 (1976), the S u p r e m e  C o u r t  w i l l  d e t e r m i n e  
th a t  the p r o v i s i o n s  of this s e c t i o n  w i l l  c o n s t i t u t e  the o u t e r  
limits of the a u t h o r i t y  of the l e g i s l a t u r e  to a m e n d  rules of 
t he S u p r e m e  Court. S i n c e  the A l a s k a  Bar R u l e s  m a y  not f a i r l y  
be  d e s c r i b e d  as e i t h e r  "rules g o v e r n i n g  the a d m i n i s t r a t i o n  
of all c o u r t  or "rules g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
i n  c i v i l  a n d  c r i m i n a l  cases in all c o u r t c , "  we b e l i e v e  that 
c o n s e r v a t i v e  legal a d v i c e  to the c o m m i t t e e  w o u l d  s u g g e s t  
that the l e g i s l a t u r e  is w i t h o u t  the a u t h o r i t y  to a m e n d  the 
A l a s k a  Bar Rules.

If we  m a y  a s s i s t  further, p l e a s e  advise.

R A B :1j b 
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S U B J E C T :

TO:

FROM:

T h e  p r a c t i c e  o f  l a w  in A l a s k a  
(Work O r d e r  N u m b e r  8357)

R e p r e s e n t a t i v e  C h a r l e s  H P a r r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  A-\
L e g i s l a t i v e  C o u n s e l  L  J

W e  h a v e  d e l i v e r e d  to y o u  the b i l l  r e s p o n d i n g  to y o u r  r e q u e s t  
for a b i l l  d i s e s t a b l i s h i n g  the i n t e g r a t e d  b a r  in Alaska.

S i n c e  rt w a s  d e l i v e r e d  to you, an o m i s s i o n  f r o m  the bi l l  has 
c o m e  to o u r  a t t e n t i o n  w h i c h  s h o u l d  be  c o r r e c t e d  in any 
c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d .

In a s e r i e s  o f  p l a c e s  in the s t a t u t e s ,  the law r e q u i r e s  that 
c e r t a i n  t h i n g s  b e  d o n e  b y  a " m e m b e r  o f  the A l a s k a  Bar 
A s s o c i a t i o n . "  T h i s  p h r a s e  h a s  h i s t o r i c a l l y  b e e n  s y n o n y m o u s  
w i t h  " a d m i t t e d  to the p r a c t i c e  o f  l a w  in A l a s k a "  b u t  the 
b i l l  r e q u e s t e d  w i l l  c h a n g e  that.

A c c o r d i n g l y ,  I p r o p o s e d  to a d d  a m e n d m e n t s  to t h ese s e c t i o n s  
in a c o m m i t t e e  s u b s t i t u t e :

(1) A S  0 9 . 4 3 . 2 0 0 ;

(2) A S  1 8 . 8 5 . 0 6 0 ;

(3) A S  4 1 . 1 7 . 1 3 0 ;  and

(4) A S  4 1 . 1 7 . 1 4 0 .

S e v e r a l  s e c t i o n s  a l r e a d y  c o n t a i n  the a p p r o p r i a t e  l a n g u a g e  
a n d  w o u l d  n o t  b e  cha n g e d .  See, A S  2 4 . 2 0 . 0 7 5 ,  A S  42. 0 6 . 0 6 0 ,  
a n d  A S  4 7 . 3 7 . 0 8 0 .

T h e s e  s e c t i o n s  t u r n e d  u p  in a q u i c k  c o m p u t e r  search. O t h e r s  
m a y  e x i s t  a n d  w e  w i l l  s e e k  to i d e n t i f y  t h e m  if a c o m m i t t e e  
s u b s t i t u t e  is r e q u e s t e d .

R A B :ljb



S u n s e t  r e v i e w  q u e s t i o n s  
n e e d  f o r  b a r  a s s o c i a t i o n

By SUSAN FISHER
News-M iner B u reau

JUNEAU-While no witness has 
called for abolishing the Alaska Bar 
Association, there have been critical 
remarks raised during sunset review of 
the ABA

Members, A the House Judiciary 
Committee this afternoon will consider 
the testimony they have received the 
past few days

Dominated by testimony from ABA 
active members in support ol the 
association, the hearings netted a few 
critical remarks from some of its 
members.

Alaska has an integrated bar, 
meaning that all practicing lawyers 
must belong lo the ABA and pay annual 
dues.

Kathryn Kolkhorst, who took leave as 
an assistant attorney general to testify 
as an individual, told legislators 
Thursday of her concerns and 
criticisms of the ABA-administei ed bar 
admissions test

That same afternoon, State Om­
budsman Frank Flavin outlined his 
office's difficulties in trying to handle 
ABA complaints directed to the om 
budsman

And in earlier testimony, legislators 
learned that while ABA is now trying to 
help Natives taking the bar admissions 
test, last year only two of 16 Natives 
passed the test,

Most oi l.he earlier testimony had 
come from active ABA members 
participating In various committees 
and review projects.

The supporters cited ihe many dif­
ferent projects the ABA has undertaken 
as a public service, all done through 
volunteer efforts.

ABA receives $60,000 a year in stale 
funds to handle attorne.v judge 
discipline and grievance cases.

ABA's board of governors maintains 
It is not a stale agency, and therefore 
not subject to sunset review. legislative 
audit or review by the ombuuoman.

One member of Ihe House Judiciary 
Committee expressed his own skep­
ticism of Ihe ABA House Majority

L eaae r  Nels Anderson Jr.. D 
Dillingham, said he is not convinced the 
bar association should continue.

"I t seems to me you have the fox 
guarding Ihe henhouse all the way 
down." Anderson said His reference is 
to Ihe fact lhat the ABA administers the 
bar admissions test, decides lawyer 
ethics, and handles grievances and 
discipline.

Kolkhorst told the committee lhat the 
bar admissions lesl is composed 80 per 
cent of Ihe California essay exam and 
multi-state questions, and 20 per cent 
essay on Alaskan law

But the Alaskan lawyers who write 
Ihe questions and the ABA members 
who serve as graders are not trained lo 
do either, she said

No point system is used on the 
Alaskan portion, there have been 
typographical and technical mistakes 
in the questions, and Kolkhorst has 
been told that graders do not abide by 
the analysis written by those preparing 
the questions.

Kolkhorst said Ihe ABA earns $42,500 
a year Imm applicants taking the test, 
yet spends only $26,000 in preparing and 
grading the tests.

The c, tra money, she suggested, 
should be used to train the lawyers 
writing the questions and grading 
them.

Kolkhorst attended law schools 111 
Connecticut and Yale, but won ad­
mission on an appeal of her test before 
Ihe Alaska Supreme Courl. after twice 
failing il.

Flavin said the options Ihe committee 
laces in deciding the sunset review are 
lo continue the ABA in its present form, 
to de-integrate the association, or to 
continue ABA in some form ot 
restructure.

"There's no public accountability" of 
the bar. Flavin testified.

The ombudsman received two major 
complaints about the ABA last year, 
one concerning the ABA's board of 
governors' meeting in Hawaii Another 
involved Ihe way Ihe ABA handled a 
citizen's grievance against a lawyer

Flavin t(x)k court action on the first 
mutter to look at the board's expenses

in the Hawaii meeting, but a judge 
upheld the ABA's position that it did not 
have to turn the records over to Flavin, 
since as a lawyer. Flavin could look at 
them as an individual member

Some of the expenditures varied from 
those listed in bar association minutes, 
he said.

But Flavin did say that a de­
integration of the bar probably would 
result In no greater protection for the 
public than at present.

Karen Hunt, an ABA governot. told 
the committee lhat many of Ihe 
problems Ihe bar association has had to 
deal with come from its tremendous 
growthBetween January 1976 and this 
January. ABA membership slvt up 
from 600 to more than 1.200, Hunt said

A slanging committee is now actively 
pursuing the problems of minorities 
who arc failing Ihe admissions test, she 
said, and Ihe ABA does condut a bar 
review exam.
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IN  THE SUPREME COURT OF THE STATE OF ALASKAB R U C E  H O R O W I T Z , W I L L I A M  P A R K E R ,  J A M E S  L O V E ,  T W I D  L O U T R E L ,  W I L S O N  A .  R I C E ,  J O H N  E .  D U G G A N ,  D O N A L D  E .  C L O C K S I N ,  THOMA S G .  B E C K ,  E L I Z A B E T H  R A T N E R ,  R A N D A L L  S I M P S O N ,  P H I L I P  R .  V O L L A N D ,  J E F F R E Y  L O W E N F E L S ,

S u p r e m e  C o u r t  N o .  4 3 1 0 / 4 3 1 1  S u p e r i o r  C o u r t  N o .  3 A N 7 3 - 1 1 9 8  C I V

A p p e l l a n t s / C r o s s ^ A p p e l l e e s ,
v s .T H E  A L A S K A  B A R  A S S O C I A T I O N ,A p p e l l e e / C r o s s - A p p e l l a n t ,

B R I E F  O F  T H E  A P P E L L A N T SM I C H A E L  J .  F R A N K  R I C H A R D  BROWN G R E G O R Y  M .  O ' L E A R Y
i  r  «. fC r o s s - A p p e l l e e s  5 2 4  W. S i x t h  A v e . ,  S u i t e  2 0 4  A n c h o r a g e ,  AK 9 9 5 0 1  T e l e p h o n e .  ( 9 0 7 )  2 7 2 - 9 4 3 1

A t t o r n e y s> r n e y s  f o ^ ' A p p e l l s n t s /
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T A B L E  O F  C O N S T I T U T I O N A L  P R O V I S I O N S  AND S T A T U T E S  ( Q U O T E D  OR S U M M A R I Z E D  I N  P E R T I N E N T  P A R T )
1 s t  A m e n ^ i n e n t :C o n g r e s s  s h a l l  m a k e  n o  l a w  . . . a b r i d g i n g  t h e  f r e e d o m  o f  s p e e c h ,  o r  o f  t h e  p r e s s ;  o r  t h e  r i g h t  o f  t h e  p e o p l e  p e a c e a b l y  t o  a s s e m b l e ,  a n d  t o  p e t i t i o n  t h e  g o v e r n m e n t  f o r  a  r e d r e s s  o f  g r i e v a n c e s .
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1 4 t h  A m e n d m e n t ,  S e c t i o n  1[ N ] o r  s h a l l  a n y  s t a t e  d e p r i v e  a n y  p e r s o n  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w . . . .A l a s k a  C o n s t i t u t i o n : A r t .  I ,  S e c t i o n  2 :A l l  p o l i t i c a l  p o w e r  i s  i n h e r e n t  i n  t h e  p e o p l e .  A l l  g o v e r n m e n t  o r i g i n a t e s  w i t h  t h e  p e o p l e ,  i s  f o u n d e d  u p o n  t h e i r  w i l l  o n l y ,  a n d  i s  i n s t i t u t e d  s o l e l y  f o r  t h e  g o o d  o f  t h e  p e o p l e  a s  a  w h o l e .A r t .  I ,  S e c t i o n  5'E v e r y  p e r s o n  m a y  f r e e l y  s p e a k ,  w r i t e ,  a - i  p u b l i s h  o n  a l l  s u b j e c t s ,  b e i n g  r e s p o n s i b l e  f o r  t h e  a b u s e  o f  t h a t  r i g h t .A r t .  I ,  S e c t i o n  6 :T h e  r i g h t  o f  t h e  p e o p l e  p e a c e a b l y  t o  a s s e m b l e  a n d  t o  p e t i t i o n  t h e  g o v e r n m e n t  s h a l l  n e v e r  b e  a b r i d g e d ,A r t .  I ,  S e c t i o n  7 :No p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b e r t y ,  o r  p r o p ­e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w .
A r t .  I I ,  S e c t io n  13:E v e r y  b i l l  s h a l l  b e  c o n f i n e d  t o  o n e  s u b j e c t .  .  . .T h e  s u b j e c t  o f  e a c h  b i l l  s h a l l  b e  e x p r e s s e d  i n  t h e  t i t l e .



A r t .  IX , S e c t io n  6:No t a x  s h a l l  b e  l e v i e d ,  o r  a p p r o p r i a t i o n  o f  p u b l i c  m o n e y  m a d e ,  o r  p u b l i c  p r o p e r t y  t r a n s f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  c r e d i t  b e  u s e d ,  e x c e p t  f o r  a  p u b l i c  p u r p o s e ,
A l a s k a  S t a t u t e sA . S .  0 1 . 0 5 . 0 0 6 :

□
b

T h e  b u l k  f o r m a l  r e v i s i o n  o f  t h e  l a w s  o f  A l a s k a  w h i c h  w a s  a u t h o r i z e d  b y  A . S .  2 4 . 2 0 . 0 7 0  a n d  p r e p a r e d  u n d e r  t h e  d i r e c t i o n  o f  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  a n d  p u b l i s h e d  b y  T ' e  M i c h i e  C o m p a n y ,  l e g a l  p u b l i s h e r s ,  o f  C h a r l o t t e s v i l l e ,  V i r g i n i a ,  a n d  t i t l e d  " A l a s k a  S t a t u t e s , "  a s  s e t  o u t  i n  t h e  47 t i t l e s  o f  t h e  A l a s k a  S t a t u t e s ,  b u t  n o t  i n c l u d i n g  t h e  t a b l e  o f  c o n t e n t s ,  i n d e x e s ,  c i t a t i o n s  t o  A l a s k a  C o m p i l e d  L a w s  A n n o t a t e d ,  1 9 4 9 ,  a n d  s e s s i o n  l a w s ,  c h a p t e r ,  a r t i c l e ,  s e c t i o n ,  s u b c ° o t i o n  a n d  p a r a g r a p h  h e a d i n g s ,  a n n o t a t i o n s ,  c o l l a t e r a l  r e f e r e n c e s ,  n o t e s  a n d  d e c i s i o n s ,  i s  a d o p ­t e d  a n d  e n a c t e d  a s  t h e  g e n e r a l  a n d  p e r m a n e n t  l a w  o f  A l a s k a .A . S .  0 1 . 0 5 . 0 3 1 :

23
S3
n

( a )  S u b j e c t  t o  t h e  g e n e r a l  p o l i c i e s  w h i c h  m a y  b e  p r o m u l g a t e d  b y  t h e  l e g i s l a t i v e  c o u n c i l  f o r  t h e  p r e p a r a t i o n  a n d  p u b l i c a t i o n  o f  t h e  a n n u a l  c u m u l a t i v e  s u p p l e m e n t  t o  a n d  r e p l a c e m e n t  p a m p h l e t s  f o r  t h e  A l a s k a  S t a t u t e s  a n d  o f  t h e  a c c o m p a n y i n g  T e m p o r a r y  a n d  S p e c i a l  A c t  p a m p h l e t s ,  t h e  r e v i s o r  o f  s t a t u t e s  s h a l l  r e v i s e  f o r  c o n s o l i d a t i o n  i n t o  t h e  A l a s k a  S t a t u t e s  a n d  t h e  a c c o m p a n y i n g  p a m p h l e t s  a l l  l a w s  o f  a  g e n e r a l  a n d  p e r m a n e n t  n a t u r e  a n d  a l l  l a w s  o f  a  t e m p o r a r y  o r  s p e c i a l  n a t u r e  e n a c t e d  b y  t h e  l e g i s l a ­t u r e  .(b)  T h e  r e v i s o r  s h a l l  e d i t  a n d  r e v i s e  t h e  l a w s  f o r  c o n s o l i d a t i o n  w i t h o u t  c h a n g i n g  t h e  m e a n i n g  o f  a n y  l a w  i n  t h e  f o l l o w i n g  m a n n e r :A . S .  0 8 . 0 8 . 0 1 0 :T h e r e  i s  c r e a t e d  a n  i n s t r u m e n t a l i t y  o f  t h e  s t a t e  k n o w n  a s  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  r e f e r r e d  t o  i n  t h i s  c h a p t e r  a s  t h e  A l a s k a  B a r .  T h e  A l a s k a  B a r  s h a l l  h a v e  a  c o m m o n  s e a l ,  m a y  s u e  a n d  b e  s u e d ,  a n d  m a y ,  f o r  t h e  p u r p o s e  o f  c a r r y i n g  i n t o  e f f e c t  a n d  p r o m o t i n g  t h e  o b j e c t s  o f  t h e  A l a s k a  B a r ,  e n t e r  i n t o  c o n t r a c t s
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a n d  a c q u i r e ,  h o l d ,  e n c u m b e r  a n d  d i s p o s e  o f  r e a l  a n d  p e r s o n a l  p r o p e r t y .
(a)  E x c e p t  a s  m a y  b e  o t h e r w i s e  p r o v i d e d  i n  t h e  A l a s k a  B a r  R u l e s ,  t h e  b o a r d  m a y  a d o p t  r e a s o n a b l e  p r o v i s i o n s(1)  c o n c e r n i n g  m e m b e r s h i p  a n d  t h e  c l a s s i f i c a t i o n  o f  m e m b e r s h i p  i n  t h e  A l a s k a  B a r ;(2)  p r o v i d i n g  f o r  e m p l o y e e s  o f  t h e  A l a s k a  B a r ,  t h e  t i m e ,  p l a c e  a n d  m e t h o d  o f  t h e i r  s e l e c t i o n ,  a n d  t h e i r  r e s p e c t i v e  p o w e r s ,  d u t i e s ,  t e r m s  o f  o f f i c e ,  a n d  c o m p e n s a t i o n ;(3)  c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s ;(4)  c o n c e r n i n g  t h e  c o l l e c t i o n ,  d e p o s i t ,  a n d  d i s b u r s e m e n t  o f  m e m b e r s h i p  a n d  a d m i s s i o n  f e e s ,  p e n a l ­t i e s ,  a n d  a l l  o t h e r  f u n d s ;(5)  p r o v i d i n g  f o r  t h e  o r g a n i z a t i o n  a n d  g o v e r n ­m e n t  o f  l o c a l  s u b d i v i s i o n s  o f  t h e  A l a s k a  B a r ;(6)  p r o v i d i n g  f o r  a l l  o t h e r  m a t t e r s  a f f e c t i n g  i n  a n y  w a y  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n i n g  o f  t h e  A l a s k a  B a r .(b)  T h e  b o a r d  m a y(1)  a p p r o v e  a n d  r e c o m m e n d  t o  t h e  s t a t e  s u p r e m e  c o u r t  a d d i t i o n a l  r u l e s  f o r  p r o m u l g a t i o n  b y  t h e  c o u r t  i n c l u d i n g  r u l e s  c o n c e r n i n g  a d m i s s i o n  a n d  d i s c i p l i n e  a n d  d e f i n i n g  t h e  p r a c t i c e  o f  l a w ;(2)  a d o p t  r e a s o n a b l e  b y l a w s  a n d  r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h e  A l a s k a  B a r  R u l e s ;(3)  s u e  i n  t h e  n a m e  o f  t h e  A l a s k a  B a r  i n  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  t o  e n j o i n  a  p e r s o n  f r o m  d o i n g  a n  a c t  c o n s t i t u t i n g  a  v i o l a t i o n  o f  t h i s  c h a p t e r ;(4)  f i x  t h e  a n n u a l  m e m b e r s h i p  f e e  f o r  a c t i v e  a n d  i n a c t i v e  m e m b e r s .A . S .  0 8 . 0 8 . 1 0 0 :T h e  b y l a w s  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  o r  t h e  m e m b e r s  o f  t h e  A l a s k a  B a r  u n d e r  t h i s  c h a p t e r  a r en o t  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t( A . S .  4 4 . 6 2 ) .

A . S .  0 8 . 0 3 . 1 1 0 :[ R e p e a l e d  b y  § 11 c h .  1 8 1  S L A  1 9 7 6 ,  t h i s  s t a t u t ed e r i v e d  f r o m  § 8 ,  c h .  1 9 6 ,  S L A  1 9 5 5  ( t h e  I n t e r  r a t e dB a r  A c t )  a n d  g a v e  t h e  A B A  p o w e r  o v e r  a d m i s s i o n  s u s p e n s i o n ,  a n d  d i s b a r m e n t  o f  a t t o r n e y s . )

A .S . 08.08.080:
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A .S . 08.08.120(a) and (b ) :[ R e p e a l e d  b y  § 1 1 ,  c h .  1 8 1  S L A  1 9 7 6 ,  t h i s  s t a t u t e  d e r i v e d  f r o m  § 8 ,  c h .  1 9 6  S L A  1 9 5 5  ( t h e  I n t e g r a t e d  3 a r  A c t )  a n d  g o v e r n e d  t h e  d i s q u a l i f i c a t i o n  o f  i n d i v i d u a l s  f r o m  h e a r i n g  A B A  d i s c i p l i n a r y  m a t t e r s  u n d e r  c e r t a i n  c i r c u m s t a n c e s . ]A . S .  1 4 . 4 0 . 1 6 0 :( a)  T h e  p r o v i s i o n s  o f  A . S .  4 4 . 6 2 . 3 1 0  a p p l y  t o  m e e t i n g s  o f  t h e  B o a r d  o f  R e g e n t s .  A l l  m e e t i n g s  o f  t h e  b o a r d ,  i t s  c o m m i t t e e s  o r  s u b c o m m i t t e e s ,  a r e  o p e n  t o  t h e  p u b l i c  a n d  p r e s s  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  A . S .  4 4 . 6 2 . 3 1 0 ( c ) .  T h e  f i n d i n g s  o f  a n  e x e c u t i v e  s e s s i o n  s h a l l  b e  m a d e  a  p a r t  o f  t h e  r e c o r d  o f  t h e  p r o c e e d i n g s  o f  t h e  3 o a r d  o f  R e g e n t s .A l l  r e c o r d s  o f  t h e  m e e t i n g s  a n d  p r o c e e d i n g s  s h a l l  b e  o p e n  t o  i n s p e c t i o n  b y  t h e  p u b l i c  a n d  t h e  p r e s s  a t  r e a s o n a b l e  t i m e s .(b)  T h e  b o a r d  m a y  d e t e r m i n e  t h e  t i m e  a n d  p l a c e  o f  i t s  m e e t i n g s .  H o w e v e r ,  30 d a y s  n o t i c e  i s  r e q u i r e d  f o r  a l l  r e g u l a r  m e e t i n g s  a n d  1.0 d a y s  n o t i c e  i s  r e q u i r e d  f o r  s p e c i a l  m e e t i n g s  o f  t h e  b o a r d ,  i t s  c o m m i t t e e s  o r  s u b c o m m i t t e e s  c a l l e d  u n d e r  t h e  b y l a w s  o r  r u l e s  o f  p r o c e d u r e  o f  t h e  b o a r d .  E m e r g e n c y  m e e t i n g s  m a y  b e  c a l l e d  w i t h o u t  n o t i c e .( c )  T h e  B o a r d  o f  R e g e n t s  s h a l l  p r o v i d e  a d e q u a t e  f a c i l i t i e s  f o r  m e m b e r s  o f  t h e  p u b l i c  t o  a t t e n d  t h e  m e e t i n g s  o f  t h e  b o a r d ,  i t s  c o m m i t t e e s  o r  s u b c o m m i t ­t e e s  .I .  2 4 . 2 0 . 0 7 0 :[ T h i s  s t a t u t e  g i v e s  t h e  L e g i s l a t i v e  C o u n c i l  t e n t a t i v e  a u t h o r i t y  t o  r e v i s e  t h e  l a w s  o f  t h e  s t a t e  i n  b u l k ,  a n d  a  c o n t i n u i n g  r e s p o n s i b i l i t y  f o r  s t a t u t o r y  r e v i ­s i o n  . ]A . S .  3 7 . 1 0 . 0 9 0 :[ T h i s  s t a t u t e  g i v e s  t h e  A l a s k a  A t t o r n e y  G e n e r a l  a u t h o r i t y  t o  p u r s u e  a n  a c t i o n  t o  r e c o v e r  p u b l i c  m o n i e s  i l l e g a l l y  e x p e n d e d . ]

( a )  T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  s h a l l  n o t  p a y  a n  o f f i c i a l  o r  e m p l o y e e  f o r  p e r  d i e m  o r  t r a n s p o r t a t i o n
A.S. 39.20.140
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c o s t s  u n l e s s  h i s  t r a v e l  i s  c l e a r l y  n e c e s s a r y  t o  b e n e f i t  t h e  s t a t e .
(a )  A l l  m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y ,  o f  a  b o a r d  o f  r e g e n t s ,  o r  o f  a n  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m m i s s i o n ,  c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n ,  i n c l u d : i g  s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  m u n i c i p a l i t i e s ,  b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e i  b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s ­s i o n s  o r  o r g a n i z a t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p p o r t e d  i n  w h o l eo r  i n  p a r t  b y  p u b l i c  m o n e y  o r  a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  t o  t h e  p u b l i c  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n .  E x c e p t  w . i e n  v o i c e  v o t e s  a r e  a u t h o r i z e d ,  t h e  v o t e  s h a l l  b e  c o n d u c t e d  i n  s u c h  a  m a n n e r  t h a t  t h e  p u b l i c  m ay  k n o w  t h e  v o t e  o f  e a c h  p e r s o n  e n t i t l e d  t o  v o t e .T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a n y  v o t e s  r e q u i r e d  t o  b e  t a k e n  t o  o r g a n i z e  t h e  a f o r e - m e n t i o n e d  b o d i e s .(b)  I f  e x c e p t e d  s u b j e c t s  a r e  t o  b e  d i s c u s s e d  a t  a m e e t i n g ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  a s  a p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  e x c e p t i o n s  c o n t a i n e d  i n  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  b o d y .  No s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  e x e c u t i v e  s e s s i o n  e x c e p t  t h o s e  m e n t i o n e d  i n  t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s ­t i o n .  No a c t i o n  m a y  b e  t a k e n  a t  t h e  e x e c u t i v e  s e s ­s i o n  .( c )  T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  b e  d i s c u s s e d  i n  a n  e x e c u t i v e  s e s s i o n :(1)  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  u p o n  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;(2)  s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u ­t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n ;(3)  m a t t e r s  w h i c h  b y  l a w ,  m u n i c i p a l  c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  c o n f i d e n t i a l .

A .S . 44 .62 .310 :

(d)  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o



(1)  j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  w h e nh o l d i n g  a  m e e t i r g  s o l e l y  t o  m a k e  a  d e c i s i o n  i n  a na d j u d i c a t o r y  p r o c e e d i n g ;(2)  j u r i e s ;(3)  p a r o l e  o r  p a r d o n  b o a r d s ?(4)  m e e t i n g s  o f  a  h o s p i t a l  m e d i c a l  s t a f f ;  o r(5)  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  o r  a n yc o m m i t t e e  o f  a  h o s p i t a l  w h e n  h o l d i n g  a  m e e t i n g "  s o l e l y  t o  a c t  u p o n  m a t t e r s  o f  p r o f e s s i o n a l  q u a l i f i c a ­t i o n s ,  p r i v i l e g e s  o r  d i s c i p l i n e .( e )  R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  t o  b e  o p e n  u n d e r  t h i s  s e c t i o n .( f )  A c t i o n  t a k e n  c o n t r a r y  t o  t h i s  s e c t i o n  i s  v o i d .A . S .  4 4 . 6 2 . 3 1 2 :( a )  I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t h a t(1) t h e  g o v e r n m e n t a l  u n i t s  m e n t i o n e d  i n  § 3 1 0 (a)  o f  t h i s  c h a p t e r  e x i s t  t o  a i d  i n  t h e  c o n d u c t  o f  t h e  p e o p l e ' s  b u s i n e s s ;(2)  I t  i s  t h e  i n t e n t  o f  t h e  l a w  t h a t  a c t i o n s  o f  t h o s e  u n i t s  b e  t a k e n  o p e n l y  a n d  t h a t  t h e i r  d e l i b e r a t i o n s  b e  c o n d u c t e d  o p e n l y ;(3)  t h e  p e o p l e  o f  t h i s  s t a t e  d o  n o t  y i e l d  t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  w h i c h  s e r v e  t h e m ;(4)  t h e  p e o p l e ,  i n  d e l e g a t i n g  a u t h o r i t y ,  d o  n o t  g i v e  t h e i r  p u b l i c  s e r v a n t s  t h e  r i g h t  t o  d e c i d e  w h a t  i s  g o o d  f o r  t h e  p e o p l e  t o  k n o w  a n d  w h a t  i sn o t  g o o d  f o r  t h e m  t o  k n o w ;(5)  t h e  p e o p l e ' s  r i g h t  t o  r e m a i n  i n f o r m e d  s h a l l  b e  p r o t e c t e d  s o  t h a t  t h e y  m a y  r e t a i n  c o n t r o l  o v e r  t h e  i n s t r u m e n t s  t h e y  h a v e  c r e a t e d .(b )  S e c t i o n  3 1 0 ( c ) ( 1 )  o f  t h i s  c h a p t e r  s h a l l  b ec o n s t r u e d  n a r r o w l y  i n  o r d e r  t o  e f f e c t u a t e  t h e  p o l i c y  s t a t e d  i n  ( a )  o f  t h i s  s e c t i o n  a n d  a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s .A . S .  4 4 . 6 2 . 3 3 0 :( a )  T h e  p r o c e d u r e  o f  t h e  s t a t e  b o a r d s ,  c o m m i s s i o n s ,  a n d  o f f i c e r s  l i s t e d  i n  t h i s  u b s e c t i o n  o r  o f  t h e i r  s u c c e s s o r s  b y  r e o r g a n i z a t i o n  u n d e r  t h e  c o n s t i t u t i o n  s h a l l  b e  c o n d u c t e d  u n d e r  5 §  3 3 0 — 6 3 0  o f  t h i s  c h a p t e r .  T h i s  p r o c e d u r e ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  a c c u s a t i o n s  a n d  s t a t e m e n t s  o f  i s s u e s ,  s e r v i c e ,  n o t i c e  a n d  t i m e  a n d  p l a c e  o f  h e a r i n g ,  s u b p o e n a s ,  d e p o s i t i o n s ,  m a t t e r s  c o n c e r n i n g  e v i d e n c e  a n d  d e c i s i o n s ,  c o n d u c t
•>:v



o f  h e a r i n g ,  j u d i c i a l  r e v i e w  a n d  s c o p e  o f  j u d i c i a l  r e v i e w ,  c o n t i n u a n c e s ,  r e c o n s i d e r a t i o n ,  r e i n s t a t e m e n t  o r  r e d u c t i o n  o f  p e n a l t y ,  c o n t e m p t ,  m a i l  v o t e ,  o a t h s ,  i m p a r t i a l i t y ,  a n d  s i m i l a r  m a t t e r s  s h a l l  b e  g o v e r n e d  b y  t h i s  c h a p t e r ,  n o t w i t h s t a n d i n g  s i m i l a r  p r o v i s i o n s  i n  t h e  s t a t u t e s  d e a l i n g  w i t h  t h e  s t a t e  b o a r d s ,  c o m m i s s i o n s ,  a n d  o f f i c e r s  l i s t e d .  W h e r e  i n d i c a t e d ,  t h e  p r o c e d u r e  t h a t  s h a l l  b e  c o n d u c t e d  u n d e r  § §  ? 3 0 -  6 3 0  o f  t h i s  c h a p t e r  i s  l i m i t e d  t o  n a m e d  f u n c t i o n s  o f  t h e  a g e n c y .
( 2 2 )  [ r e p e a l e d  b y  § 11 c h .  1 8 1  S L A  1 9 7 6 ,  t h i s  s e c t i o n  d e r i v e d  f r o m  A r t .  V I I ,  s e c .  2 o f  c h .  2 ,  c h .  1 4 3  S L A  1 9 5 9  ( t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t )  a n d  m a d e  t h e  A B A  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  A d j u d i c a t i o n  r e q u i r e m e n t s  o f  t h e  A A P A . ]A . S .  4 4 . 6 2 . 4 1 0 :T h e  a g e n c y  s h a l l  d e t e r m i n e  t h e  t i m e  a n d  p l a c e  o f  h e a r i n g .  T h e  h e a r i n g  s h a l l  b e  h e l d  i n  J u n e a u  o r  K e t c h i k a n ,  w h i c h e v e r  i s  c l o s e r  t o  t h e  p l a c e  v / h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  w h e r e  t h e  r e s p o n d e n t  r e s i d e s ,  i f  t h e  t r a n s a c t i o n  o c c u r r e d  i n  o r  t h e  r e s p o n d e n t  r e s i d e s  i n  t h e  S o u t h e a s t e r n  S e n a t e  D i s t r i c t ,  i n  A n c h o r a g e  i f  t h e  t r a n s a c t i o n  o c c u r r e d  o r  t h e  r e s p o n d e n t  r e s i d e s  w i t h i n  t h e  S o u t h  C e n t r a l  S e n a t e  D i s t r i c t ;  i n  F a i r b a n k s  o r  N o m e ,  w h i c h e v e r  i s  c l o s e r  t o  t h e  p l a c e  w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  w h e r e  t h e  r e s p o n d e n t  r e s i d e s ,  i f  t h e  t r a n s a c t i o n  o c c u r r e d  i n  o r  t h e  r e s p o n d e n t  r e s i d e s  i n  t h e  C e n t r a l  o r  N o r t h w e s t e r n  S e n a t e  D i s t r i c t s .  T h e  a g e n c y  m a y ,  i f  t h e  t r a n s a c t i o n  o c c u r r e d  i n  a  s e n a t e  d i s t r i c t  o t h e r  t h a n  t h a t  o f  r e s p o n d e n t ' s  r e s i d e n c e ,  s e l e c t  t h e  p l a c e  o f  h e a r i n g  a p p r o p r i a t e  f o r  e i t h e r  d i s t r i c t .  T h e  a g e n c y  m a y  s e l e c t  a  d i f f e r e n t  p l a c e  n e a r e r  t h e  p l a c e  w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  w h e r e  t h e  r e s p o n d e n t  r e s i d e s ,  o r  t h e  p a r t i e s  b y  a g r e e m e n t  m a y  s e l e c t  a n y  p l a c e  i n  t h e  s t a t e .A . S .  4 4 . 6 2 . 6 4 0 :(a )  I n  § §  1 0 - 3 2 0  o f  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n t e x t  o t h e r w i s e  r e q u i r e s ,
• • m (4)  " s t a t e  a g e n c y "  m e a n s  a  d e p a r t m e n t ,  o f f i c e ,  a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n a l  u n i t  o f  t h e  e x e c u t i v e  b r a n c h ,  e x c e p t  o n e  e x p r e s s l y  e x c l u d e d  b y  l a w ,  b u t  d o e s  n o t  i n c l u d e  a n  a g e n c y  i n  t h e  j u d i c i a l  o r
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iifci

l e g i s l a t i v e  b r a n c h e s  o f  t h e  s t a t e  g o v e r n m e n t .

T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t .

A .S . 44.62.650:
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S e s s i o n  L a w s  of  A l a s k aC h a p t e r  1 9 6  S L A  1 9 5 5B e  i t  E n a c t e d  b y  t h e  L e g i s l a t u r e  o f  t h e  T e r r i t o r y  o f  A l a s k a :S e c t i o n  1 ,  T i t l e  o f  A c t .  T h i s  A c t  m a y  b e  k n o w n  a n d  c i t e d  a s  t h e  A l a s k a  I n t e g r a t e d  B a r  A c t .S e c t i o n  2 .  O b j e c t s  a n d  P o w e r s .  T h e r e  i s  h e r e b y  c r e a t e d  a n  i n s t r u m e n t a l i t y  o f  A l a s k a ,  f o r  t h e  p u r p o s e  a n d  w i t h  t h e  p o w e r s  h e r e i n a f t e r  s e t  f o r t h ,  t o  b e  k n o w n  a s  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  h e r e i n a f t e r  d e s i g n a t e d  a s  t h e  A l a s k a  B a r ,  w h i c h  A s s o c i a t i o n  s h a l l  h a v e  a  c o m m o n  s e a l ,  m a y  s u e  a n d  b e  s u e d ,  a n d  w h i c h  m a y ,  f o r  t h e  p u r p o s e  o f  c a r r y i n g  i n t o  e f f e c t  a n d  p r o m o t i n g  t h e  o b j e c t s  o f  s a i d  A s s o c i a t i o n ,  e n t e r  i n t o  c o n t r a c t s  a n d  a c q u i r e ,  h o l d ,  e n c u m b e r  a n d  d i s p o s e  o f  s u c h  r e a l  a n d  p e r s o n a l  p r o p e r t y  a s  i s  n e c e s s a r y  t h e r e t o .S e c t i o n  5 .  B o a r d  o f  G o v e r n o r s .  T h e r e  i s  h e r e b y  c o n s t i t u t e d  a  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  t o  b e  f i r s t  e l e c t e d  p u r s u a n t  t o  r u l e s  p r o m u l ­g a t e d  b y  t h e  A l a s k a  B a r  C o m m i s s i o n  a n d ,  s u b s e q u e n t  t o  t h e  f i r s t  e l e c t i o n ,  t o  r u l e s  p r o m u l g a t e d  b y  t h e  B o a r d  o f  G o v e r n o r s .
• • •S e c t i o n  6 .  A l a s k a  B a r  G o v e r n e d  b y  B o a r d  o f  G o v e r ­n o r s .  T h e  A l a s k a  B a r  s h a l l  b e  g o v e r n e d  b y  t h e  B o a r d  o f  G o v e r n o r s ,  w h i c h  s h a l l  b e  c h a r g e d  w i t h  t h e  e x e c u ­t i v e  f u n c t i o n s  o f  t h e  A l a s k a  B a r ,  t h e  e n f o r c e m e n t  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t  a n d  a l l  r u l e s  a d o p t e d  i n  p u r s u a n c e  t h e r e o f .  T h e  m e m b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s  s h a ± l  r e c e i v e  n o  s a l a r y  b y  v i r t u e  o f  t h e i r  o f f i c e .S e c t i o n  7 .  P o w e r s  o f  G o v e r n o r s .  T h e  E o a r d  o f  G o v e r n o r s  s h a l l  h a v e  p o w e r  t o  a d o p t  r e a s o n a b l e  r u l e s  h a v i n g  t h e  f o r c e  a n d  e f f e c t  o f  l a w :a .  C o n c e r n i n g  m e m b e r s h i p  a n d  t h e  c l a s s i f i c a t i o n  o f  m e m b e r s h i p  i n  t h e  A l a s k a  B a r  i n t o  a c t i v e ' ,  i n a c t i v e  a n d  h o n o r a r y  m e m b e r s ;b .  C o n c e r n i n g  t h e  e n r o l l m e n t  a n d  p r i v i l e g e s  o f  m e m b e r s h i p ;c .  P r o v i d i n g  f o r  o t h e r  o f f i c e r s  o f  t h e  A l a s k a  B a r ,
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d .  C o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s ;e .  C o n c e r n i n g  t h e  c o l l e c t i o n ,  t h e  d e p o s i t  a n d  t h e  d i s b u r s e m e n t  c f  t h e  m e m b e r s h i p  a n d  a d m i s s i o n  f e e s ,  p e n a l t i e s ,  a n d  a l l  o t h e r  f u n d s .f .  P r o v i d i n g  f o r  t h e  o r g a n i z a t i o n  a n d  g o v e r n m e n to f  d i v i s i o n a l ,  m u n i c i p a l  a n d  o t h e r  l o c a l  s u b d i v i s i o n s  o f  t h e  A l a s k a  B a r ;g .  D e f i n i n g  t h e  p r a c t i c e  o f  l a w ;  a n dh .  P r o v i d i n g  f o r  a l l  o t h e r  m a t t e r s ,  w h e t h e r  s i m i l a r  t o  t h e  f o r e g o i n g  o r  n o t ,  a f f e c t i n g  i n  a n y  w a y  w h a t s o ­e v e r  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n i n g  o f  t h e  A l a s k a  B a r .  A n y  s u c h  r u l e  m a y  b e  m o d i f i e d  o r  r e s c i n d e d ,o r  a  n e w  r u l e  m a y  b e  a d o p t e d ,  b y  a  v o c e  o f  t h e  a c t i v e  m e m b e r s  o f  t h e  A s s o c i a t i o n  u n d e r  r u l e s  t o  b e  p r e ­s c r i b e d  b y  t h e  B o a r d  o f  G o v e r n o r s .S e c t i o n  8 .  A d m i s s i o n ,  S u s p e n s i o n  a n d  D i s b a r m e n t .  T h e  B o a r d  o f  G o v e r n o r s  s h a l l  h a v e  p o w e r  t o  a d o p t  r u l e s  f i x i n g  t h e  q u a l i f i c a t i o n s ,  r e q u i r e m e n t s  a n d  p r o c e ­d u r e  f o r  a d m i s s i o n  t o  t h e  p r a c t i c e  o f  l a w ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  A c t :  t o  e s t a b l i s ha n d  e n f o r c e  r u l e s  o f  p r o f e s s i o n a l  c o n d u c t  f o r  a l l  m e m b e i s  o f  t h e  A l a s k a  B a r ,  w h i c h  s h a l l  c o n f o r m  b u t  n e e d  n o t  b e  l i m i t e d  t o  t h e  s t a n d a r d s  o f  t h e  C o d e  o f  E t h i c s  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n ;  t o  a p p o i n t  b o a r d s  o r  c o m m i t t e e s  t o  e x a m i n e  a p p l i c a t i o n s  f o r  a d m i s s i o n ;  t o  i n v e s t i g a t e ,  p r o s e c u t e ,  h e a r  a n d  f i n a l l y  d e t e r m i n e  a l l  c a u s e s  i n v o l v i n g  d i s c i p l i n e ,  d i s b a r m e n t ,  s u s p e n s i o n  o r  r e i n s t a t e m e n t ;  a n d  t o  p r e s c r i b e  r u l e s  e s t a b l i s h i n g  t h e  p r o c e d u r e  f o r  t h e  i n v e s t i g a t i o n  a n d  h e a r i n g  o f  s u c h  m a t t e r s ,  a n d  e s t a b l i s h i n g  d i v i s i o n a l  o r  m u n i c i p a l  a g e n c i e s  t o  a s s i s t  t h e r e i n  t o  t h e  e x t e n t  p r o v i d e d  b y  s u c h  r u l e s .  No p e r s o n  wh o s h a l l  h a v e  p a r t i c i p a t e d  i n  t h e  i n v e s t i g a t i o n  o r  p r o s e c u t i o n  o f  a n y  s u c h  c a u s e  s h a l l  s i t  a s  a  m e m b e r  o f  a n y  b o a r d  o r  c o m m i t t e e  h e a r i n g  t h e  s a m e .S e c t i o n  1 4 .  D i s c i p l i n a r y  P r o c e e d i n g s  a n d  R e v i e w .U p o n  f i n a l l y  d e t e r m i n i n g  a n y  c a u s e  i n v o l v i n g  t h e  d i s c i p l i n e ,  d i s b a r m e n t ,  s u s p e n s i o n  o r  r e i n s t a t e m e n t  o f  a  m e m b e r  o f  t h e  A l a s k a  3 a r ,  t h e  B o a r d  o f  G o v e r n o r s  s h a l l  c e r t i f y  i t s  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  t h e r e o n  t o  t h e  U . S .  D i s t r i c t  C o u r t  f o r  t h e  J u d i c i a l  D i v i s i o n  w h e r e i n  t h e  a c c u s e d  m e m b e r  r e s i d e s .  U p o n  r e c e i v i n g  t h e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s ,  t h e  C o u r t  s h a l l ,  w i t h i n  t h i r t y  d a y s  t h e r e a f t e r ,  i s s u e  a n  o r d e r  o f  d i s b a r m e n t ,  s u s p e n s i o n ,  r e i n s t a t e m e n t ,  d i s m i s s a l ,  o r  o t h e r w i s e ,  i n  f u l l  a c c o r d a n c e  w i t h  t h e  r e c o m m e n ­
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d a t i o n s  o f  t h e  B o a r d  o f  G o v e r n o r s ,  u n l e s s  t h e  a c c u s e d  m e m b e r  s h a l l  s o o n e r  p e t i t i o n  t h e  C o u r t  f o r  r e v i e w  o f  t h e  p r o c e e d i n g s ,  f i n d i n g s  a n d  r e c o m m e n ­d a t i o n s  o f  t h e  B o a r d .  I n  t h e  e v e n t  s u c h  p e t i t i o n  i s  m a d e ,  t h e  C o u r t  s h a l l  p r o c e e d  p r o m p t l y  w i t h  t h e  r e ­v i e w  i n  t h e  m a n n e r  i t  m a y  c h o o s e ,  a n d  a f t e r  c o m p l e ­t i o n  o f  t h e  r e v i e w  s h a l l  i s s u e  s u c h  o r d e r  i n  t h e  c a u s e  a s  t h e  C o u r t  m a y ,  i n  i t s  d i s c r e t i o n ,  d e t e r m i n e  p r o p e r .  A n y  h e a r i n g s  o r  o t h e r  p r o c e d u r e s  b e f o r e  t h e  C o u r t  s h a l l  b e  f o r  t h e  s o l e  p u r p o s e  o f  r e v i e w  o f  t h e  d e t e r m i n a t i o n s  o f  t h e  B o a r d  o f  G o v e r n o r s  a n d  s h a l l  n o t  c o n s t i t u t e  a  t r i a l  d e  n o v o  o f  t h e  c a u s e .  T h e  p r o c e d u r e  f o r  r e v i e w  h e r e i n  s e t  f o r t h  s h a l l  b e  t h e  e x c l u s i v e  m e t h o d  o f  a p p e a l  f r o m  t h e  d e t e r m i n a t i o n s  o f  t h e  B o a r d  o f  G o v e r n o r s  i n  a n y  m a t t e r  i n v o l v i n g  t h e  d i s c i p l i n e ,  d i s b a r m e n t ,  s u s p e n ­s i o n  o r  r e i n s t a t e m e n t  o f  a  m e m b e r  o f  t h e  A l a s k a  B a r .A  f u l l  s t e n o g r a p h i c  r e c o r d  o f  a l l  h e a r i n g s  o n  m a t t e r s  i n v o l v i n g  d i s c i p l i n e ,  d i s b a r m e n t ,  s u s p e n s i o n  o r  r e i n s t a t e m e n t  s h a l l  b e  k e p t .  T h e  B o a r d  o f  G o v e r n o r s  s h a l l  h a v e  p o w e r  t o  i s s u e  s u b p o e n a s  a n d  t o  i n v o k e  t h e  a i d  o f  t h e  U . S .  D i s t r i c t  C o u r t ,  i f  n e c e s s a r y ,  t o  c o m p e l  t h e  a t t e n d a n c e  o f  w i t n e s s e s  a t  h e a r i n g s  h e l d  p u r s u a n t  t o  t h e  p o w e r s  g r a n t e d  h e r e i n .
• • fcS e c t i o n  1 5 .  A l a s k a  B a r  C o m m i s i s o n .  N i n e  p e r s o n s  a c t i v e l y  e g g a g e d  ( e n g a g e d )  i n  t h e  p r i v a t e  p r a c t i c e  o f  l a w  i n  A l a s k a  a t  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  s h a l l ,  w i t h i n  t e n  d a y s  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  b e  a p p o i n t e d  b y  t h e  G o v e r n o r  o f  A l a s k a ,  w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  a  m a j o r i t y  o f  t h e  m e m b e r s  o f  b o t h  H o u s e s  o f  t h e  L e g i s l a t u r e  s i t t i n g  i n  J o i n t  S e s s i o n ,  a s  m e m b e r s  o f  t h e  A l a s k a  B a r  C o m m i s s i o n ,  w h i c h  i s  h e r e b y  c r e a t e d .S e c t i o n  1 6 .  R e p e a l
• • •I t  i s  t h e  i n t e n t  a n d  p u r p o s e  o f  t h i s  s e c t i o n  t o  p r o v i d e  f o r  a n  o r d e r l y  t r a n s i t i o n  f r o m  t h e  g o v e r n i n g  o f  t h e  p r a c t i c e  o f  l a w  i n  A l a s k a  a s  a t  p r e s e n t ,  b y  t h e  p r o v i s i o n s  h e r e i n  s p e c i f i e d  f o r  r e p e a l ,  t o  i t s  g o v e r n i n g  u n d e r  r u l e s  a n d  r e g u l a t i o n s ,  h a v i n g  t h e  f o r c e  o f  l a w ,  o f  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r .  I t  i s  t h e  f u r t h e r  i n t e n t  o f  t h i s  s e c t i o n  t o  r e q u i r e  t h e  B o a r d  o f  G o v e r n o r s  t o  a c t  p r o m p t l y  i n  t h e  p r o m u l g a t i o n  o f  t h e s e  r u l e s  a n d  r e g u l a t i o n s  a n d  t o  m a k e  t h e m  e f f e c t i v e  o n  J u l y  1 ,  1 9 5 5 .  T o  a c c o m ­p l i s h  t h e  i n t e n t  a n d  p u r p o s e s  h e r e i n  s e t  f o r t h  t h i s  s e c t i o n  s h a l l  b e  l i b e r a l l y  c o n s t r u e d .
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Chap te r 143 SLA 1959

A r t i c l e  I  G e n e r a lS e c t i o n  1 .  S h o r t  T i t l e .  T h i s  A c t  c o n s t i t u t e s  a n d  m a y  b e  c i t e d  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .S e c t i o n  2 .  D e f i n i t i o n s .  I n  t h i s  c h a p t e r ,  u n l e s s  o t h e r w i s e  s p e c i f i c a l l y  i n d i c a t e d :(1) " S t a t e  a g e n c y "  m e a n s  a n d  i n c l u d e s  a l l  d e p a r t m e n t s ,  o f f i c e s ,  a g e n c i e s ,  a n d  o t h e r  o r g a n i z a ­t i o n a l  u n i t s  o f  t h e  e x e c u t i v e  b r a n c h ,  e x c e p t  a s  may b e  e x p r e s s l y  e x c l u d e d  b y  t h i s  A c t  o r  o t h e r w i s e  b y  l a w ,  b u t  d o e s  n o t  i n c l u d e  a n  a g e n c y  i n  t h e  j u d i c i a l  o r  l e g i s l a t i v e  d e p a r t m e n t s  o f  t h e  S t a t e  G o v e r n m e n t .A r t i c l e  V IA g e n c y  M e e t i n g  P u b l i cS e c t i o n  1 .  A g e n c y  M e e t i n g s  P u b l i c .  A l l  m e e t i n g s  o f  g o v e r n i n g  b o d i e s  o f  a l l  S t a t e  a n d  l o c a l  g o v e r n m e n t  a g e n c i e s ,  i n c l u d i n g  m u n i c i p a l i t i e s ,  b o r o u g h s ,  s c h o o l  b o a r d s  a n d  a l l  o t h e r  b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s ­s i o n s  o r  o r g a n i z a t i o n s  ( a d v i s o r y  o r  o t h e r w i s e )  o f  t h e  S t a t e  o r  l o c a l  g o v e r n m e n t ,  s u p p o r t e d  i n  w h o l e  o r  i n  p a r t  b y  p u b l i c  f u n d s  o r  e n t r u s t e d  w i t h  t h e  e x p e n d i n g  o f  p u b l i c  f u n d s ,  e x c e p t :  j u r i e s  a n d  s u c h  o ' h e r  a g e n c i e s  a s  s h a l l  b e  e x p r e s s l y  e x e m p t  b y  t h e  L e g i s l a t u r e ,  s h a l l  b e  p u b l i c  m e e t i n g s ,  b u t  t h e  p u b l i c  m a y  b e  e x c l u d e d  o n l y  f r o m  s u c h  p o r t i o n s  t h e r o f  a s  d e a l  w i t h  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  d e l e t e r i o u s l y  a f f e c t  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ,  o r  t h a t  d e a l  w i t h  s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  p e r s o n s .  W h e n  m e e t i n g s  a r e  h e l d  a t  w h i c h  s u c h  e x c e p t e d  s u b j e c t s  a r e  t o  b e  d i s c u s s e d ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  a s  a  p u b l i c  m e e t i n g ,  a n d  t h e  q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  t w o  e x c e p t i o n s  s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  a g e n c y ,  a n d  n o  s u b j e c t s  c a n  b e  c o n s i d e r e d  a t .  s u c h  e x e c u t i v e  s e s s i o n  e x c e p t  t h o s e  a s  a r e  m e n t i o n e d  i n  t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n ,  a n d  n o  a c t i o n  s h a l l  b e  t a k e n  a t  s a i d  e x e c u t i v e  s e s s i o n .

Chap te r 1 . Ru les and R e g u la t io n s
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A r t i c l e  V I I  L e g i s l a t i v e  R e v i e w  o f  R u l e sS e c t i o n  1 .  T h e  L e g i s l a t u r e ,  b y  r e s o l u t i o n  a d o p t e d  b y  v o t e  o f  b o t h  h o u s e s  s h a l l  h a v e  t h e  p o w e r  t o  a n n u l  a n y  a g e n c y  o r  d e p a r t m e n t  r u l e  o r  r e g u l a t i o n .  T h e  L e g i s l a t i v e  C o u n c i l  s h a l l  a n n u a l l y  r e v i e w  a l l  a g e n c y  r e g u l a t i o n s  t o  d e t e r m i n e  i f  t h e  l e g i s l a t i v e  i n t e n t  i s  b e i n g  c r  r r e c t l y  f o l l o w e d .  A  c o m p r e h e n s i v e  r e p o r t  o f  s a i d  a n n u a l  r e v i e w  w i t h  r e c o m m e n d a t i o n s  s h a l l  b e  s u b m i t t e d  t o  t h e  m e m b e r s  o f  t h e  l e g i s l a ­t u r e  f i f t e e n  d a y s  p r i o r  t o  t h e  s t a r t  o f  i t s  r e g u l a r  s e s s i o n  e a c h  J a n u a r y .C h a p t e r  2 .  A d m i n i s t r a t i v e  A d j u d i c a t i o n .S e c t i o n  1 .  D e f i n i t i o n s .  I n  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n t e x t  o r  s u b j e c t  m a t t e r  o t h e r w i s e  r e q u i r e s :(1) " A g e n c y "  i n c l u d e s  t h e  S t a t e  b o a r d s ,  c o m m i s ­s i o n s  a n d  o f f i c e r s  e n u m e r a t e d  i n  S e c t i o n  2 a n d  t h o s e  t o  w h i c h  t h i s  c h a p t e r  i s  m a d e  a p p l i c a b l e  b y  l a w  o r  e x e c u t i v e  o r d e r  i n v o l v i n g  r e o r g a n i z a t i o n  u n d e r  t h e  C o n s t i t u t i o n .
« • ■S e c t i o n  2 .  A p p l i c a t i o n  o f  C h a p t e r .  (1)  T h e  p r o c e ­d u r e  o f  t h e  f o l l o w i n g  e n u m e r a t e d  S t a t e  b o a r d s ,  c o m m i s ­s i o n s ,  a n d  o f f i c e r s  o r  o f  t h e i r  s u c c e s s o r s  u n d e r  t h e  S t a t e  O r g a n i z a t i o n  A c t  o f  1 9 5 9  o r  u n d e r  r e o r g a n i z a ­t i o n  p u r s u a n t  t o  t h e  C o n s t i t u t i o n  s h a l l  b e  c o n d u c t e d  p u r s u a n t  t-» t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r ;
• • •B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  
• • •S e c t i o n  9 .  T i m e  a n d  P l a c e  o f  H e a r i n g .  T h e  a g e n c y  s h a l l  d e t e r m i n e  t h e  t i m e  a n d  p l a c e  o f  h e a r i n g .  T h e  h e a r i n g  s h a l l  b e  h e l d  i n  J u n e a u  o r  K e t c h i k a n ,  w h i c h ­e v e r  i s  c l o s e r  t o  t h e  p l a c e  w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  w h e r e  t h e  r e s p o n d e n t  r e s i d e s ,  i f  t h e  t r a n s a c t i o n  o c c u r r e d  o r  t h e  r e s p o n d e n t  r e s i d e s  w i t h i n  t h e  S o u t h e a s t e r n  S e n a t o r i a l .  D i s t r i c t ;  i n  A n c h o r a g e  i f  t h e  t r a n s a c t i o n  o c c u r r e d  o r  t h e  r e s p o n d e n t  r e s i d e s  w i t . h i n  t h e  S o u t h  C e n t r a l  S e n a t o r i a l  D i s t r i c t ;  i n  F a i r b a n k s  o r  N o m e ,  w h i c h e v e r  i s  c l o s e r ,  t o  t h e  p l a c e  w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  w h e r e  t h e  r e s p o n ­d e n t  r e s i d e s  i f  t h e  t r a n s a c t i o n  o c c u r r e d  o r  t h e  r e s ­p o n d e n t  r e s i d e s  w i v h i n  t h e  C e n t r a l  o r  N o r t h w e s t e r n  S e n a t o r i a l  D i s t r i c t s .  T h e  a g e n c y  m a y ,  i f  t h e  t r a n s ­a c t i o n  o c c u r r e d  i n  a  s e n a t o r i a l  d i s t r i c t  o t h e r  t h a n  t h a t  o f  r e s p o n d e n t ' s  r e s i d e r c e ,  s e l e c t  t h e  p l a c e  o f  h e a r i n g  a p p r o p r i a t e  f o r  e i t h e r  d i s t r i c t ;  t h e
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j
a g e n c y  m a y  s e l e c t  a d i f f e r e n t  p l a c e  n e a r e r  t h e  p l a c e  w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r  t h e  r e s p o n d e n t  r e s i d e s ;  o r  t h e  p a r t i e s  b y  a g r e e m e n t  m a y  s e l e c t  a n y  p l a c e  w i t h i n  t h e  S t a t e .C h a p t e r  1 7 8  S L A  1 9 6 0
S e c .  3 .  S u b s e c .  h . ,  S e c .  7 ,  C h ,  a m e n d e d  t o  r e a d  a s  f o l l o w s : 1 9 6 ,  S L A  1 9 5 5  i s
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h .  P r o v i d i n g  f o r  a l l  o t h e r  m a t t e r s ,  w h e t h e r  s i m i l a r  t o  t h e  f o r e g o i n g  o r  n o t ,  a f f e c t i n g  i n  a n y  w a y  w h a t s o e v e r  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n i n g  o f  t h e  A l a s k a  B a r .  A n y  s u c h  r u l e  m a y  b e  m o d i f i e d  o r  r e s c i n d e d ,  o r  a  n e w  r u l e  m a y  b e  a d o p t e d ,  b y  a v o t e  o f  t h e  a c t i v e  m e m b e r s  o f  t h e  A s s o c i a t i o n  u n d e r  r u l e s  t o  b e  p r e s c r i b e d  b y  t h e  B o a r d  o f  G o v e r n o r s .  R u l e s  a d o p t e d  b y  t h e  B o a r d  o f  G o v e r n o r s  a r e  n o t  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .
C h a n t e r  48 S L A  1 9 6 6 AN A C TR e q u i r i n g  t h a t  t h e  m e e t i n g s  o f  a g e n c i e s  o f  t h e  s t a t e  a n d  i t s  s u b d i v i s i o n s  b e  o p e n  t o  t h e  p u b l i c  w i t h  c e r t a i n  e x c e p t i o n s .BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :
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S e c t i o n  1 .  t o  r e a d : A . S .  4 4 . 6 2 . 3 1 0  i s  r e p e a l e d  a n d  r e - e n a c t e d
S e c .  4 4 . 6 2 . 3 1 0 .  A G E N C Y  M E E T I N G S  P U B L I C .  (a)A l l  m e e t i n g s  o f  a n  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m ­m i s s i o n ,  c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n  i n c l u d i n g  s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  m u n i c i p a l i t i e s ,  b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t ­m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s s i o n s  o r  o r g a n i z a ­t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p p o r t e d  i n  w h o l e  o r  i n  p a r t  b y  p u b l i c  m o n e y  o r  a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  t o  t h e  p u b l i c  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n .
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(b) I f  e x c e p t e d  s u b j e c t s  a r e  t o  b e  d i s c u s s e d  a t  a  m e e t i n g ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  a s  a  p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  e x c e p t i o n s  c o n t a i n e d  i n  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  b o d y .  N o  s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  e x e c u t i v e  s e s s i o n  e x c e p t  t h o s e  m e n t i o n e d  i n  t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s t i o n .  N o  a c t i o n  m a y  b e  t a k e n  a t  t h e  e x e c u t i v e  s e s s i o n .( c )  T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  b e  d i s c u r s e d  i n  a n  e x e c u t i v e  s e s s i o n :(1)  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;(2)  s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n ;(3)  m a t t e r s  w h i c h  b y  l a w ,  m u n i c i p a l  c h a r ­t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  c o n f i d e n t i a l .(d)  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  a  d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o ­c e e d i n g ,  o r  t o  j u r i e s ,  o r  t o  p a r o l e  o r  p a r d o n  b o a r d s ,(e )  R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  t o  b e  o p e n  u n d e r  t h i s  s e c t i o n .( f )  A c t i o n  t a k e n  c o n t r a r y  t o  t h i s  s e c t i o n  i sv o i d .C h a p t e r  78 S L A  1 9 6 8 AN A C TR e l a t i n g  t o  m e e t i n g s  o f  p u b l i c  b o d i e s  n o t  r e q u i r e d  t o  b e  o p e n  t o  t h e  p u b l i c .BE  I T  E N A C T E D  B Y T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :S e c t i o n  1 .  A . S .  4 4 . 6 2 . 3 1 0 ( d )  i s  a m e n d e d  t o  r e a d :(d) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o(1)  j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s
- x x i v -



'■•hen h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  3  d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ,(2)  j u r i e s ,
(3)  p a r o l e  o r  p a r d o n  b o a r d s ,( 4)  m e e t i n g s  o f  a  h o s p i t a l  m e d i c a l  s t a f f  c r  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  o r  a n v  c o m m i t t e e  o~ a  h o s p i t a l  w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  a c t  u p o n  m a t t e r s  o f  p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  p r i v i l e g e s  o r  d i s c i p l i n e .C h a p t e r  7 S L A  1 9 6 9 AN A C TR e l a t i n g  t o  t h e  o p e n n e s s  o f  m e e t i n g s  o f  p u b l i c  a g e n c i e s .BE I T  E N A C T E D  BY T HE  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A ::S e c t i o n  1 .  A . S .  4 4 . 6 2 . 3 1 0 ( d )  i s  a m e n d e d  t o  r e a d :
(d) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o(1) j u d i c i a l  o r  q u a s i - j u d i c i a l  t o d i e s  w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  a d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ;(2)  j u r i e s ;(3)  p a r o l e  o r  p a r d o n  b o a r d s ;(4) m e e t i n g s  o f  a  h o s p i t a l  m e l i c a l  s t i ' f ;o r (5) m e e t i n g s  o f  t h e  g o v e r n :  m  h ^ d y  r n y  c o m m i t t e e  o f  a  h o s p i t a l  w h e n  h o l d i n g  a - ■ • - 1 - l y  t o  a c t  u p o n  m a t t e r s  o f  p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  p r i v i l e g e s  o r  d i s c i p l i n e .C h a p t e r  1 0 0  S L A  1 9 7 2[ T h i s  A c t  i n  S e c t i o n  1 r e p e a l e d  a n d  r e e n a c : * -  ! A . S .14 . 4 0 .  1 6 0  a n d  i n  S e c t i o n  2 a m e n d e d  A . S . 4 . • ' . . .  • 7  f a ) t o  r e q u i r e  m e e t i n g s  o f  t h e  U n i v e r s i t y  o :  M n s r . a  B o a r d  o f  R e g e n t s  t o  b e  o p e n  t o  t h e  p u b l i c . )S e c t i o n  3 o f  c h .  98 S L A  .1972[ T h i s  A c t  a m e n d e d  A . S .  44 . 6 2 . 3 1 0  ( t h e  o r - . r ,  r  : r. a c t )  t o  a d d  A . S .  4 4 . 6 2 . 3 1 2  a n d  t o  i . n c l u d i  t h ^  b  t u r e  a n d  i t s  s u b o r d i n a t e  u n i t s  w i t h i n  A . :  . 1 0 . ]
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■JU R I S D I C T I O N A L  S T A T E M E N T  J u d g m e n t  w a s  e n t e r e d  b y  t h e  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t  i n  t h i s  c a s e  o n  S e p t e m b e r  1 1 ,  1 9 7 8 .  A  t i m e l y  n o t i c e  o f  a p p e a l  w a s  f i l e d  o n  O c t o b e r  1 1 ,  1 9 7 8 .  T h e  S u p r e m e  C o u r t  h a s  a u t h o r i t y  t o  r e v i e w  t h i s  a p p e a l  b y  v i r t u e  o f  A . . . .22 . 0 5 . 0 1 0 .
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S T A T E M E N T  O F  I S S U E S  P R E S E N T E D  F O R  R E V I E W1 .  W h e t h e r  t h e  m e e t i n g s  o f  t h e  A l a s k a  B a r  A s s o c i a ­t i o n  a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A l a s k a ' s  o p e n  m e e t i n g  a c t ,  A . S .  4 4 . 6 2 . 3 I Q . 3 1 2 .  R ,  3 ,  7 2 - 7 5 *2 .  W h e t h e r ,  i f  t h e  m e e t i n q s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A l a s k a ' s  o p e n i n g  m e e t i n g  a c t ,  t h e  m e e t i n g  o f  t h e  A s s o c i a t i o n ' s  B o a r d  o f  G o v e r n o r s  h e l d  i n  H a w a i i  i n  F e b r u a r y ,  1 9 7 8  a n d  w i t h o u t  p u b l i c  n o t i c ev i o l a t e d  t h i s  a c t .  R .  6 ,  ' 1 - 7 53 .  W h e t h e r ,  i f  t h e  m e e t i n g s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  a r e  n o t  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A l a s k a ' s  o p e n  m e e t i n g  a c t ,  t h e  m e e t i n g  o f  t h e  A s s o c i a t i o n ' s  B o a r d  o f  G o v e r n o r s  h e l d  i n  H a w a i i  i n  F e b r u a r y ,  1 9 7 8  a n d  w i t h o u t  p u b l i c  n o t i c e  n e v e r t h e l e s s  v i o l a t e d  p l a i n t i f f s '  r i g h t s  t o  d u e  p r o c e s s  o f  l a w .
R .  6 ,  1 1 7 - 1 1 9 .BY T H E  C R O S S  A P P E L L A N T1 .  W h e t h e r  " ( t ] h e  T r i a l  c o u r t  e r r e d  i n  d e n y i n g  t h e  D e f e n d a n t ' s  M o t i o n  f o r  a n  A w a r d  o f  A t t o r n e y s '  F e e s  f i l e d  p u r s u a n t  t o  C i v i l  R u l e  8 2 . "  C r o s s - A p p e l l a n t ' s  S t a t e m e n t  o f  P o i n t s  o n  A p p e a l ,  O c t o b e r  2 0 ,  1 9 7 8 .  R .  1 3 8 - 4 2 .

II

- 2 -



I l lS T A T E M E NT OF T H E  C A S EA .  N a t u r e  a n d  P r o c e d u r a l  H i s t o r y  o f  t h e  C a s eP l a i n t i f f - a p p e l l a n t s  ( . h e r e i n a f t e r  p l a i n t i f f s )  f i l e d  t h i s  s u i t  f o r  d e c l a r a t o r y  a n d  o t h e r  r e l i e f  o n  F e b r u a r y  2 2 ,1 9 7 8  c h a l l e n g i n g  t h e  d e f e n d a n t  A l a s k a  B a r  A s s o c i a t i o n ' s  ( h e r e i n a f t e r  P B A )  a c t i o n s  i n  h o l d i n g  a  b u s i n e s s  m e e t i n g  i n  t h e  S t a t e  o f  H a w a i i  i n  F e b r u a r y ,  1 9 7 8 .  R e c o r d  ( h e r e i n a f t e r  R . )  1 - 7 .  P l a i n t i f f s  a s s e r t e d  t h a t  t h e  c o n d u c t  o f  t h e  m e e t i n g  v i o l a t e d  A l a s k a ' s  o p e n  m e e t i n g  a c t ,  t h e i r  f e d e r a l  a n d  s t a t e  d u e  p r o c e s s  r i g h t s ,  a n d  A l a s k a  C o n s t .  A r t .  I ,  S e c .  2 .  R . 6 .T h e  A B A  a n s w e r e d  t h e  C o m p l a i n t  o n  M a r c h  2 0 ,  1 9 7 8 ,  a n d  p l a i n t i f f s '  F i r s t  S e t  o f  I n t e r r o g a t o r i e s  o n  M a y  2 4 ,  1 9 7 8 .  R .  1 2 -  1 5 ,  4 3 - 4 9 .  T h e  A B A  m o v e d ,  p u r s u a n t  t o  C i v i l  R u l e  1 2 ( c ) ,  f o r  j u d g m e n t  o n  t h e  p l e a d i n g s  o n  M a y  2 5 ,  1 9 7 8 ,  c l a i m i n g  t h a t  s i n c e  i t s  b y - l a w s  a n d  r e g u l a t i o n s  w e r e  e x e m p t  f r o m  t h e  o p e r a t i o n  o f  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( h e r e i n a f t e r  A A P A ) ,  i t  n e e d  n o t  c o m p l y  w i t l i  A l a s k a ' s  o p e n  m e e t i n g  a c t .  R .  6 2 - 6 4  .On J u n e  2 3 ,  1 9 7 8  p l a i n t i f f s  f i l e d  a  b r i e f  o p p o s i n g  t h e  A B A ' s  m o t i o n ,  a n d  a  c r o s s  m o t i o n  f o r  s u m m a r y  j u d g m e n t  p u r s u a n t  t o  C i v i l  R u l e  5 6 ,  c l a i m i n g  t h e  A B A ' s  H a w a i i  m e e t i n g  w a s  n o t  e x e m p t  f r o m  t h e  r e q u i r e m e n t s  o f  t h e  o p e n  m e e t i n g  a c t ,  a n d  t h a t  i n  a n y  e v e n t  t h e  m e e t i n g  v i o l a t e d  p l a i n t i f f s '  f e d e r a l  a n d  s t a t e  d u e  p r o c e s s  r i g h t s ,  R .  9 3 .A f t e r  e x c h a n g e  o f  b r i e f s  o n  t h e  m o t i o n s ,  t h e  S u p e r i o r  C o u r t  h e a r d  o r a l  a r g u m e n t  o n  A u g u s t  2 ,  1 9 7 8 ,  a n d  t h e r e a f t e r
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f r o m  t h e  b e n c h  o r a l l y  d i s m i s s e d  p l a i n t i f f s '  s u j " : .On  A u g u s t  1 1 ,  1 9 7 8 ,  t h e  A B A  f i l e d  a  m o t i o n  s e e k i n g  a t t o r n e y s  f e e s  p u r s u a n t  t o  C i v i l  R u l e  8 2 .  P l a i n t i f f s  o p p o s e d  t h i s  m o t i o n  o n  t h e  g r o u n d s  t h a t  t h e i r  l a w s u i t  c o n s t i t u t e d  p u b l i c  i n t e r e s t  l i t i g a t i o n .  R .  1 2 9 .  On S e p t e m b e r  1 1 ,  a f t e r  f i n d i n g  t h a t  t h e  s u i t  d i d  i n  f a c t  c o n s t i t u t e  p u b l i c  i n t e r e s t  l i t i g a t i o n ,  t h e  S u p e r i o r  C o u r t  d e n i e d  t h e  A B A ' s  m o t i o n .  T R .  9 - 1 0 .J u d g m e n t  w a s  e n t e r e d  i m m e d i a t e l y  t h e r e a f t e r .  R .  1 3 6 - 1 3 7 .
A p p e a l  p u r s u a n t  t o  A p p e l l a t e  R u l e  7 ( b ) , a l c n g  w i t h  a  D e s i g n a t i o n  o f  R e c o r d  o n  A p p e a l  a n d  S t a t e m e n t  o f  P o i n t ! :  o n  A p p e a l .  T h e  A B A  f i l e d  a  c r o s s - a p p e a l  o n  t h e  i s s u e  o f  a t t o r n e y s '  f e e s  o n  O c t o b e r  2 0 ,  1 9 7 8 .  R .  1 3 8 - 1 4 ~B . S t a t e m e n t  o f  F a c t s  R e l e v a n t  t o  t i e  I s s u e s  P r e s e n t e d  f o r  R e v i e w .T h e  t h i r t e e n  p l a i n t i f f s  a r e  r e s i d e n t s  o f  A l a s k a ,  a n d  a l l  b u t  t w o  a r e  a t t o r n e y s  a n d  m e m b e r s  o f  - h e  A B A ,  R .  2 ,  1 2 ,  w h i c h  i s  a n  i n s t r u m e n t a l i t y  o f  t h e  S t a t e .  A . S .  0 8 . 0 8 . 0 1 0 .T h e  A B A  c o l l e c t s  m a n d a t o r y  m e m b e r s h i p  d u e s ,  a n d  r e c e i v e s  m o n i e s  u n d e r  c o n t r a c t  w i t h  t h e  S t a t e  o f  Al^**5^  fr>r t-h.*

h o l d  a  r e g u l a r  b u s i n e s s  m e e t i n g  i n  K a u a i ,  H a w a i i  f r o m  F e b r u a r y  20 t h r o u g h  F e b r u a r y  2 3 ,  1 9 7 8 .  R .  2 ,  1 3 ,  4 3 - 4 4 .  T h e

O n  O c t o b e r  11 , 1 9 7 8  p l a i n t i f f s - * -  f i l e d  a  N o t i c e  o f

p r o v i s i o n  o f  a t t o r n e y  d i s c i p l i n a r yT h o  A B A  B o a r d  o f  G o v e r n o r

1 O n e  p l a i n t i f f ,  S u e  E l l e n  T a t t e r ,  i s  n o t  a n  a p p e l l a n t .
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G o v e r n o r s  w e r e  r e i m b u r s e d  f * " m  A B A  f u n d s  f o r  t h e i r  t r a v e l  a n d  p e r  d i e m  e x p e n s e s ,  a n d  t h e  A B A  s o  a d m i t s .  R .  2 - 3 ,  1 3 ,  4 8 ,  6 1 .T h e  A B A  a l s o  a d m i t s  i t  g a v e  n o  p u b l i c  n o t i c e  o f  t h e  b u s i n e s s  m e e t i n g .  R .  4 5 ,  R e s p o n s e  t o  I n t e r r o g a t o r y  5 ( e ) .A m o n g  t o p i c s  d i s c u s s e d  a t  t h e  G o v e r n o r s '  m e e t i n g  w e r e  a  r e s i d e n c y  r e q u i r e m e n t  f o r  b a r  e x a m i n a t i o n  a p p l i c a n t s ,  f o r  A B A  o f f i c e s ,  a n d  f o r  p r o  b o n o  p u b l i c o  a p p o i n t m e n t s ;  m a n d a t o r y  p r o  b o n o  p u b l i c o  w o r k ;  c u t t i n g  o f  A B A  d u e s ;  c o n t i n u i n g  l e g a l  e d u c a t i o n ;  e x p e n d i t u r e  o f  s u r p l u s  f u n d s ;  a g e n d a  o f  t h e  J u i . o ,  1 9 7 8  A B A  m e e t i n g ;  r e s p o n s i b i l i t i e s  o f  t h e  A l a s k a  B a r  J o u n s e l ;  A B A  o f f i c e  f a c i l i t i e s  n e e d s ;  c o n t r i b u t i o n s  t o  t h e  C i t y  o f  F a i r b a n k s ;  l a y  m e m b e r s  o n  t h e  A B A  B o a r d  o f  G o v e r n o r s ;  t h e  B a r  B r i e f ; A B A  c o m m i t t e e s ;  t h i s  l a w s u i t ;  m a l p r a c t i c e  i n s u r a n c e ;  a n d  a  C i v i l  P r o c e d u r e  H a n d b o o k .  R .  5 2 - 5 7 .  A t  t h e  m e e t i n g  v a r i o u s  m o t i o n s  w e r e  m a d e ,  a n d  s o m e  w e r e  v o t e d  u p o n .  R .  5 2 - 5 7 .  T h e  G o v e r n o r s  a l s o  h e l d  E x e c u t i v e  S e s s i o n s  d u r i n g  t h e  m e e t i n g .  R .  5 2 - 5 9 .T h e  a f o r e m e n t i o n e d  f a c t s  a r e  n o t  i n  d i s p u t e  b e t w e e n  t h e  p a r t i e s  a n d  a r e  f u l l y  r e f l e c t e d  i n  t h e  C o m p l a i n t  a n d  A n s w e r ,  a t  R .  1 - 1 5 ,  t h e  p l a i n t i f f s '  F i r s t  S e t  o f  I n t e r r o g ­a t o r i e s  a t  R .  1 6 - 4 2 ,  t h e  A n s w e r s  t h e r e t o ,  a t  R .  4 3 - 6 1 ,  a n d  t h e  A B A  p u b l i s h e d  m a t e r i a l s  a t t a c h e d  a s  E x h i b i t s  t o  p l a i n t i f f s '  s u m m a r y  j u d g m e n t  o p e n i n g  b r i e f ,  a t  R .  7 9 - 9 2 .



I V .  A L A S K A ' S  O P E N  M E E T I N G  A C T  P R O H I B I T E D  T H E  A L A S K A  B A RA S S O C I A T I O N  FROM H O L D I N G  A  M E E T I N G  F I N A N C E D  W I T H  P U B L I C  F U N D S  I N  H A W A I I .T h e  A l a s k a  o p e n  m e e t i n g  a c t  r e q u i r e s  t i l  m e e t i n g s  o f  a  b r o a d  r a n g e  o f  p u b l i c  b o d i e s  t o  b e  " o p e n  t o  c .he p u b l i c , "  a n d  r e q u i r e s  r e a s o n a b l e  p u b l i c  n o t i c e  p r i o r  t o  s u c h  m e e t i n g s .A . S .  4 4 . 6 2 . 3 1 0  ( a )  a n d  ( e ) . T h e  A B A  G o v e r n o r s  h e l d  a  r e g u l a r  b u s i n e s s  m e e t i n g  i n  H a w a i i ,  i n a c c e s s i b l e  t o  t h e  v a s t  m a j o r i t y  o f  t h e  A l a s k a  p u b l i c ,  a l t h o u g h  t h e r e  w a s  n o  r e a s o n a b l e  c o n n e c ­t i o n  b e t w e e n  t h e  l o c a t i o n  o f  t h e  m e e t i n g  a n d  t h e  a g e n d a  t o  b e  a c t e d  u p o n .  S e e  t h e  A g e n d a  a t  R .  8 - 1 1 .  T h e  A B A ,  f u r t h e r ,  a d m i t s  i t  h e l d  t h e  m e e t i n g  w i t h o u t  p u b l i c  n o t i c e  a n d  t h e  m e e t i n g  w a s  n o t  a  " p u b l i c  m e e t i n g . "  R .  4 5 ,  4 8 ,  R e s p o n s e s  t o  I n t e r r o g ­a t o r i e s  5 ( e )  a n d  1 0 .  T h u s ,  i f  t h e  o p e n  m e e t i n g  a c t  a p p l i e s  t o  t h e  A B A ,  t h e n  t h e  H a w a i i  m e e t i n g  w a s  i l l e g a l ,  a n d  a l l  a c t i o n  t a k e n  d u r i n g  i t  i s  v o i d  u n d e r  A . S .  4 4 . 6 2 . 3 1 0 ( f ) .I n  t h e  d i s c u s s i o n  w h i c h  f o l l o w s ,  t h e  p l a i n t i f f s  w i l l  f i r s t  d e m o n s t r a t e  t h a t  t h e  i n t r i n s i c  c o n s t r u c t i o n  o f  t h e  r e l e v a n t  s t a t u t o r y  p r o v i s i o n s  p r o v i d e s  t h e  A B A  w i t h  n o  e x e m p t i o n  f r o m  t h e  o p e n - m e e t i n g  r e q u i r e m e n t s  o f  A . S .  4 4 . 6 2 . 3 1 0 .  T h e  p l a i n t i f f s  w i l l  t h e n  t u r n  t o  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  o p e n  m e e t i n g  a c t  a n d  t h e  I i  t e g r a t e d  B a r  A c t ,  w h i c h  s h o w s ,  c o n s i s t e n t l y  w i t h  t h e  i n t r i r . s i c  s t a t u t o r y  c o n s t r u c t i o n  p r i n ­c i p l e s ,  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  e x e m p t  t h e  A B A  f r o m  t h e  o p e n  m e e t i n g  a c t .  F i n a l l y ,  r 1 a i n t i f f s  w i l l  d e m o n ­s t r a t e  t h a t  c a n o n s  o f  e x t r i n s i c  s t a t u t o r  . i s t r u c t i o n  a l s o  r e q u i r e  a p p l i c a t i o n  o f  t h e  o p e n  m e e t i n g  a c t  t o  t h e  A B A .



A . O n  I t s  F a c e ,  t h e  O p e n  M e e t i n g  A c t  A p p l i e s  t o  t h e  A B A .C o u r t s  m u s t  f i r s t  s e e k  t h e  m e a n i n g  o f  a  s t a t u t e  i n  i t s  l a n g u a g e ;  i f  t h e  m e a n i n g  i s  p l a i n ,  t h e  c o u r t ' s  s o l e  f u n c t i o n  i s  t o  e n f o r c e  t h e  s t a t u t e .  A p p l i c a t i o n  o f  B a b c o c k , 3 8 7  P . 2d 6 9 4 ,  6 9 6  ( A l a s k a  1 9 6 3 ) ;  P a u l i n  v .  Z a r t m a n , 5 4 2  P . 2d 2 5 1  ( 1 9 7 5 ) ,  r e h .  5 4 8  P . 2 d  1 2 9 9  ( A l a s k a  1 9 7 5 ) .  T h i s  r u l e  i s  s u b j e c t ,  o f  c o u r s e ,  t o  t h e  m o s t  f u n d a m e n t a l  o n e  t o  w h i c h  a l l  o t h e r  r u l e s  a r e  s u b o r ­d i n a t e ,  a n d  t h a t  i s  t h a t  t h e  l e g i s l a t u r e ' s  p u r p o s e  a n d  i n t e n t  g o v e r n  a l l  s t a t u t o r y  i n t e r p r e t a t i o n s .  U n i t e d  S t a t e s  v .  H a r d -  c a s t l e ,  10  A l a s k a  2 5 4 ,  2 6 6 - 2 6 7  ( 1 9 4 2 ) ;  N a t i o n a l  R a i l r o a d  P a s s e n g e r s  A s s o c i a t i o n  v .  N a t i o n a l  A s s o c i a t i o n  o f  R a i l r o a d  P a s s e n g e r s , 4 1 4  U . S .  4 5 3  [ 1 9 7 4 ) ;  T h o m a s  C o u n t y  T a x p a y e r s  A s s o ­c i a t i o n  v .  F i n n e y , 5 7 3  P . 2d  1 0 7 3  ( K a n .  1 9 7 8 ) ;  2A J .  S u t h e r l a n d ,  S t a t u t e s  a n d  S t a t u t o r y  C o n s t r u c t i o n , ( h e r e i n a f t e r  S u t h e r l a n d ) ,  s e c .  4 6 . 0 7 ,  a t  6 5 - 6 6  ( 4 t h  e d .  S a n d s  1 9 7 3 ) .  T h e  i n t e n t  o f  t h e  l e g i s l a t u r e  e v i d e n c e s  i t s e l f  i n  t h e  w o r d s  u s e d  t o  e x p r e s s  i t  i n  t h a t  p a r t  o f  t h e  s t a t u t e  i n v o l v e d ,  a s  c o n s t r u e d  w i t h  r e f e r ­e n c e  t o  t h e  w h o l e  i n s t r u m e n t .  S t a t e  v .  C i t y  o f  A n c h o r a g e , 51 3 P . 2 d  1 1 0 4 ,  1 1 1 0  ( A l a s k a  1 9 7 3 ) .G e n e r a l l y ,  a  c l e a r  a n d  u n a m b i g u o u s  s t a t u t o r y  p r o ­v i s i o n  i s  o n e  w h i c h  h a s  m e a n i n g  u n c o n t r a d i c t e d  b y  o t h e r  l a n g u a g e  i n  t h e  s a m e  a c t .  2A S u t h e r l a n d ,  s e c .  4 6 . 0 4 ,  a t  5 5 .H e r e ,  t h e  o p e n  m e e t i n g  a c t  r e q u i r e s  a l l  m e e t i n g s  o f  v i r t u a l l y  a l l  c a t e g o r i e s  o f  p u b l i c  e n t i t i e s  t o  b e  o p e n  t o  t h e  p u b l i c  " e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n . "  A . S .  4 4 . 6 2 . 3 1 0 ( a ) .  No e x c e p t i o n  f o r  AB A m e e t i n g s  i s  m a d e  " b y  t h i s
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s e c t i o n . "  T h e  AB A d o e s  n o t  d e n y  t h a t  i t ,  a t  l e a s t  l i t e r a l l y ,  f i t s  o n e  o r  m o r e  o f  t h e  c a t e g o r i e s  o f  e n t i t i e s  d e s c r i b e d .T h u s ,  l o o k i n g  o n l y  a t  t h e  l a n g u a g e  o f  A . S .  4 4 . 6 2 . 3 1 0 ,  t h e  A B A  a n d  i t s  m e e t i n g s  a r e  s u b j e c t  t o  t h e  s t a t u t e .  T h e  i n t e n t  o f  t h e  l e g i s l a t u r e ,  e v i d e n c e d  i n  t h e  s t r o n g l y  w o r d e d  s t a t e  p o l i c y  r e g a r d i n g  m e e t i n g s  i n  t h e  o p e n  m e e t i n g  a c t ,  a t  A . S .  4 4 . 6 2 . 3 1 2 ,  f u l l y  s u p p o r t s  t h i s  c o n c l u s i o n .  C i t y  o f  A n c h o r a g e , s u p r a ; H a r d c a s t l e , s u p r a .M o r e o v e r ,  w h i l e  a p p l i c a t i o n  o f  m o r e  p a r t i c u l a r i z e d  i n t r i n s i c  s t a t u t o r y  c o n s t r u c t i o n  r u l e s  i s  u n n e c e s s a r y  w h e n  t h e  p l a i n  m e a n i n g  r u l e  a p p l i e s ,  B a b c o c k ,  s u p r a ,  a t  6 9 6  n .  6 ,  a  c o n ­c l u s i o n  t h a t  t h e  o p e n  m e e t i n g  a c t  a p p l i e s  t o  t h e  A B A  i s  c o n s i s ­t e n t  w i t h  e a c h  o f  t h e s e  o t h e r  r u l e s .F o r  e x a m p l e ,  a  g e n e r a l  r u l e  i s  t h a t  t h e  i n t e r p r e t a ­t i v e  c o n s t r u c t i o n  m a d e  m u s t  g i v e  e f f e c t ,  i f  p o s s i b l e ,  t o  e v e r y  w o r d ,  c l a u s e ,  a n d  s e n t e n c e  o f  t h e  s t a t u t e ,  s o  t h a t  e a c h  p a r t  h a s  a  u s e f u l  p u r p o s e .  2 A  S u t h e r l a n d , s e c .  4 6 . 0 6 ,  a t  6 3 ;I s s a k s o n  v .  R i c k e y , 5 5 0  P . 2d 3 5 9  ( A l a s k a  1 9 7 6 ) ;  H a r d c a s t l e , s u p r a ,  a t  2 6 7 ,  2 7 2 .  A n i n t e r p r e t a t i o n  o f  t h e  p h r a s e  " e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n "  a n d  t h e  c a t e g o r i e s  o f  e n t i t i e s  t h e  c p e n  m e e t i n g  a c t  d e s c r i b e s ,  w h i c h  i n c l u d e s  c o v e r a g e  o f  A B A  m e e t i n g s ,  f u l l y  s a t i s f i e s  t h i s  r u l e .S u c h  a n  i n t e r p r e t a t i o n  a l s o  s a t i s f i e s  t h e  r u l e  t h a t  e x c e p t i o n s  t o  t h e  c o v e r a g e  o f  a  s t a t u t e  w i l l  n o t  h e  i m p l i e d ,  p a r t i c u l a r l y  w h e r e  t h e r e  i s  a n  e x p r e s s  e x c e p t i o n  c l a u s e  i n  t h e  s t a t u t e ,  a s  t h e r e  i s  h e r e .  2A S u t h e r l a n d ,  s e c .  4 7 . 1 1 ,  a t  9 0 n .



6 a n d  7 ;  I s r a e l - B r i t i s h  B a n k  ( L o n d o n )  L t d .  v .  F . D . I . C . ,  53 6F . 2 d  5 0 9 ,  5 1 3  ( 2d  C i r .  1 9 7 6 ) .  E x c e p t i o n  c l a u s e s ,  m o r e o v e r ,  a r e  s t r i c t l y  c o n s t r u e d .  H a f l i n g  v .  I n l a n d  B o a t m e n ' s  U n i o n  o f  t h e  P a c i f i c , 5 8 5  P . 2d  8 7 0 ,  8 7 5  ( A l a s k a  1 9 7 8 ) .T h e  i n t e r p r e t a t i o n  f u r t h e r  s a t i s f i e s  t h e  r u l e  t h a t  " a l l  s e c t i o n s  o f  a n  a c t  a r e  t o  b e  c o n s t r u e d  t o g e t h e r  s o  t h a t  a l l  h a v e  m e a n i n g  a n d  n o  o n e  s e c t i o n  c o n f l i c t s  w i t h  a n o t h e r . "I n  t h e  M a t t e r  o f  t h e  E s t a t e  o f  H u t c h i n s o n , 5̂ 1 P . 2d  1 0 7 4 ,  1 0 7 5  ( A l a s k a  1 9 7 8 ) .  I f  t h e  e x c e p t i o n  c l a u s e  ( " e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n " )  o f  t h e  o p e n  m e e t i n g  a c t 2 i s  t o  b e  c o n s t r u e d  c o n s i s t e n t l y  w i t h  t h o s e  s u b - s e c t i o n s  o f  t h e  a c t  ( A . S .  44 . 6 2 . 3 1 0  ( b ) - ( d ) )  w h i c h  e x p r e s s l y  s t a t e  w h i c h  m e e t i n o s  a n d  e n t i t i e s  a r e  e x c e p t e d  f r o m  t h e  a c t ' s  c o v e r a g e ,  t h e n  t h e  A B A  m u s t  n o t  b e  i m p l i e d l y  e x c e p t e d  f r o m  t h e  a c t ' s  c o v e r a g e .  I n d e e d ,  a n  i m p l i e d  e x c e p t i o n  f o r  t h e  A B A  w o u l d  c o n t r a v e n e  t h e  p o l i c y  s e c t i o n  o f  t h e  a c t ,  A . S .  4 4 . 6 2 . 3 1 2 ,  p a r t i c u l a r l y  s i n c e  t h e  A B A  w o u l d  b e c o m e  t h e  o n l y  i n s t r u m e n t a l i t y  o f  t h e  S t a t e  s o  i m p l i e d l y  e x c e p t e d .
B .  T h e  E x e m p t i o n  F r o m  t h e  A A P A  P r o v i d e d  t h e  A B A ' s  B y l a w sa n d  R e g u l a t i o n s  o n  I t s  F a c e  D o e s  N o t  E x c l u d e  t h e  A B A  'F r o m  C o v e r a g e  U n d e r  t h e  O p e n  M e e t i n g A c t "T h e  c r u x  o f  t h e  A B A ' s  d e f e n s e  t o  t h i s  s u i t  i s  t h a tA . S .  0 8 . 0 8 . 1 0 0 ,  w h i c h  m a k e s  t h e  A B A ' s  b y - l a w s  a n d  r e g u l a t i o n s

2 T h e  o p e n  m e e t i n g  s t a t u t e ,  p a s s . - d  o r i g i n a l l y  a s  p a r t  o f  t h e  A A P A ,  b e c a m e  a s e p a r a t e  " a c t "  i n  1 9 6 6 .  S e e  c h .  48 S L A  1 9 6 6 .  E v e n  w e r e  t h e  o p e n  m e e t i n g  l a w  s t i l l  p a r t  o f  t h e  A A P A ,  h o w e v e r ,  t h e  s t a t u t o r y  c o n s t r u c t i o n  r u l e  m e n t i o n e d  i n  t h e  t e x t  a b o v e  w o u l d  s t i l l  o n l y  b e  s a t i s f i e d  b y  c o n s t r u i n g  t h e  s t a t u t e  t o  i n c l u d e  t h e  A B A  w i t h i n  i t s  c o v e r a g e .  S e e  p a r t  I - B - l  & 2 o f  t h i s  b r i e f ,  i n f r a  a t  1 0 - 1 3 .
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" n o t  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A . S .  4 4 , 6 2 ) , "  f r e e s  i t  f r o m  c o v e r a g e  u nd '" * '  t h e  o p e n  m e e t i n g  a c t ,  s i n c e  i t  h a s  b y - l a w s  c o v e r i n g  m e e t i n g s  a n d  c o m p l i e d  w i t h  t h e m  f o r  t h e  H a w a i i  m e e t i n g .  S e e .  R .  6 2 - 6 4 ,  9 9 - 1 0 0 .  T h i s  d e f e n s e  e r r o ­n e o u s l y  a s s u m e s  t h e  o p e n  m e e t i n g  s t a t u t e  i s  a  m e r e  s e c t i o n  o f  t h e  A A P A ,  i n s t e a d  o f  a n  i n d e p e n d e n t  a c t .  E v e n  w e i e  t h i s  a s s u m p t i o n  c o r r e c t ,  n o w e v e r , t h e  A A P A  o n  i t s  f a c e  p l a i n l y  d o e s  n o t  e x e m p t  t h e  A B A ' s  m e e t i n g s  f r o m  c o v e r a g e  u n d e r  t h e  o p e n  
m e e t i n g  a c t .1 .  T h e  O p e n  M e e t i n g  A c t  I s  N o t  P a r t  o f  t h e  A A P A .I n  1 9 6 6  A . S .  4 4 . 6 2 . 3 1 0  w a s  r e p e a l e d  a n d  r e e n a c t e d .S e e  c h .  48 S L A  1 9 6 6 . 3 T h e  r e e n a c t m e n t  s i g n i f i c a n t l y  c h a n g e d  t h e  l a n g u a g e  o f  t h e  o r i g i n a l  o p e n  m e e t i n g  s t a t u t e ,  p a s s e d  a s  c h .  I ,  A r t .  V I  o f  c h .  1 4 3  S L A  1 9 5 9  ( t h e  A A P A ) ,  a s  a  c o m p a r i s o n  o f  t h e  t w o  w i l l  s h o w .  F o r  e x a m p l e ,  t h e  1 9 5 9  v e r s i o n  e x c e p t e d  " j u r i e s  a n d  s u c h  o t h e r  a g e n c i e s  a s  s h a l l  b e  e x p r e s s l y  e x e m p t  b y  t h e  L e g i s l a t u r e , "  w h i l e  t h e  1 9 6 6  r e - e n a c t m e n t ,  A . S .  4 4 . 6 2 -. 3 1 0 ( a )  e x c e p t e d  n o  m e e t i n g s  " e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b yt h i s  s e c t i o n . "  A p p a r e n t l y  t h i s  c h a n g e  w a s  m a d e  t o  i n s u r e  t h a t  o n l y  " t h i s  s e c t i o n "  b e  l o o k e d  t o  f o r  e x e m p t i o n s ,  a n d  t o  q 1 > r a n t e e  t h a t  o t h e r  s t a t u t e s  n o t  b e  m i s c o n s t r u e d  a s  c o n t a i n i n g  e x c e p t i o n s .

3 T h e  M i c h i e  C o .  R e p o r t e r  ( a n d  p e r h a p s  t h e  o f f i c i a l  r e v i s o r ,i . e . ,  t h e  L e g i s l a t i v e  C o u n c i l )  e r r o n e o u s l y  r e p o r t  i n  t h e  n o t e s  t o  A . S .  4 4 . 6 2 . 3 1 0  t h a t  c h .  48  S L A  1 9 6 6  w a s  a n  a m e n d m e n t  t o  A . S .  4 4 . 6 2 . 3 1 0 .  T h e  r e v i s o r ,  o f  c o u r s e ,  h a s  n o  a u t h o r i t y  t o  c h a n g e  t h e  m e a n i n g  o f  a  s t a t u t e .  S e e  h . Q. 0 1 . 0 5 . 0 0 6 ;  A . S .  0 1 . 0 5 . 0 3 ?  ( b ) ; A . S .  2 4 . 2 0 . 0 7 0 .



M o r e o v e r ,  w h i l e  t h e  1 9 5 9  v e r s i o n  w a s  s i l e n t  o n  e x c e p t i n g  m e e t i n g s  o f  j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s ,  t h e  1 9 6 6  r e - e n a c t m e n t  e x p r e s s l y  e x c e p t e d  t h e m  u n d e r  c e r t a i n  c i r ­c u m s t a n c e s ;  w h i l e  t h e  1 9 5 9  v e r s i o n  w a s  s i l e n t  a s  t o  p r i o r  p u b l i c  n o t i c e ,  t h e  1 9 6 6  r e - e n a c t m e n t  m a n d a t e d  i t ;  a n d  w h i l e  t h e  1 9 5 9  v e r s i o n  w a s  s i l e n t  o n  t h e  q u e s t i o n  o f  v i o l a t i o n s  o f  t h e  o p e n  m e e t i n g  s t a t u t e ,  t h e  1 9 6 6  r e - e n a c t m e n t  v o i d e d  a c t i o n s  t a k e n  c o n t r a r y  t o  i t .R e p e a l  a n d  r e - e n a c t m e n t  o f  a  s t a t u t e  i n  p a r t  i s  o r d i n a r i l y  " t r e a t e d "  n o t  a s  a  r e p e a l ,  b u t  a s  a n  a m e n d m e n t ,  t h e  r e - e n a c t e d  p a r t  c o n t i n u i n g  i n  f u l l  f o r c e .  S e e ,  e . g . ,  C h e s a p e a k e  & P o t o m a c  C o m p a n y  o f  W e s t  V i r g i n i a  v .  S t a t e  T a x  D e p a r t m e n t , 2 3 9  S . E . 2 d  9 1 8  (W. V a . 1 9 7 7 ) ;  A l l i e d  V e t e r a n s  C o u n c i l  v .  K l a m a t h  C o u n t y ,  544 P . 2d  1 9 0 ,  19 4 ( O r .  A p p .  1 9 7 5 ) ;77 A . L . R . 2 d  3 3 6 .  T h e  k e y  w o r d  h e r e  i s  " t r e a t e d . "  T h e  " r e ­e n a c t m e n t "  s t i l l  c r e a t e s  a  n e w  a c t ,  a l t h o u g h  f o r  t h e  s a k e  o f  c o n t i n u i t y  t h e  f o r m e r  a c t  i s  " t r e a t e d "  a s  i f  n e v e r  r e p e a l e d .  M o r e  i m p o r t a n t l y ,  a  m a t e r i a l  c h a n g e  o f  l a n g u a g e  i n  t h e  r e ­e n a c t m e n t  m u s t  b e  r e g a r d e d ,  u n l e s s  o t h e r w i s e  i n d i c a t e d ,  a s  e v i d e n c i n g  a  p u r p o s e  t o  c h a n g e  t h e  f o r c e  a n d  e f f e c t  o f  t h e  e x i s t i n g  l a w .  C f .  W a r r e n  v .  T h o m a s ,  5 6 8  P . 2 d  4 0 0 ,  4 0 3  ( A l a s k a  1 9 7 7 ) ;  I n  r »  C u t s h a w , 4 3 2  P . 2d 4 7 4 ,  4 7 7  ( A r i z .  A p p .  1 9 6 7 ) ;I n  r e  L o a k e s  E s t a t e , 32 N . W . 2 d  1 0 ,  11 ( M i c h .  1 9 4 8 ) ;  V o l k s w a g e n  o f  Tim e r i c a , I n c .  v . U n i t e d  S t a t e s ,  34 0 F .  S u p p .  98 3 ,  98 9 ( C u s t .  C t .  1 9 7 2 )  a f f _ M ,  4 9 4  F . 2 d  7 0 3  ( C t .  C u s t .  & P a t .  A p p .  1 9 7 4  ) ;  1A S u t h e r l a n d , s e c .  2 2 . 3 3 ,  a t  1 9 1  a n d  s e c .  2 3 . 2 8 ,  a t  2 7 2 .  H e r e ,
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w h i l e  i t  i s  s e n s i b l e  t o  t r e a t  t h e  r e p e a l  a n d  r e - e n a c t m e n t  a s  c o n t i r  i n g  t h e  o p e n  m e e t i n g  r e q u i r e m e n t s  i n  f o r c e ,  i t  i s  a l s o  c o n s i s t e n t  t o  a c k n o w l e d g e  t h e  s i g n i f i c a n t  r e v i s i o n s  a n d  a d d i t i o n s  t o  t h e  l a w  a s  e v i d e n c e  t h e  l e g i s l a t u r e  m e a n t  t o  s e t  i t  a p a r t  f r o m  t h e  A A P A .  I n  s o  d o i n g  i t  c l o s e d  a n y  r e a l  o r  i m a g i n e d  l o o p h o l e s  f o r  a g e n c i e s  w h o s e  m e e t i n g  " b y - l a w s  o r  r e g u l a t i o n s "  m i g h t  b e  e x e m p t  f r o m  A A P A  c o v e r a g e .T h i s  i n t e r p r e t a t i o n  i s  c o n s i s t e n t ,  f u r t h e r m o r e ,  w i t h  s e c .  1 ,  A r t .  I ,  c h .  I  o f  c h .  1 4 3  S L A  1 9 5 9  ( t h e  A A P A ) ,  w h i c h  d e c l a r e d  t h a t  " T h i s  A c t  c o n s t i t u t e s  a n d  m a y  b e  c i t e d  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t . "  ̂ T h e  w o r d s  " T h i s  A c t "  o b v i o u s l y  r e f e r  t o ,  i n  t h e  w o r d s  o f  c h .  1 4 3  S L A  1 9 5 9 ,  " A N  A C T  E s t a b ­l i s h i n g  a d m i n i s t r a t i v e  p r o c e d u i . e s .  . . . , "  a n d  n o t  t o  t h el a t e r  1 9 6 6  " A C T  R e q u i r i n g  t h a t  t h e  m e e t i n g s  o f  a g e n c i e s  o f  t h e  s t a t e  a n d  i t s  s u b d i v i s i o n s  b e  o p e n  t o  t h e  p u b l i c  w i t h  c e r t a i n  e x c e p t i o n s . "  C h .  48  S L A  1 9 6 6 .I n d e e d ,  t h e  j u s t  q u o t e d  t i t l e  o f  t h e  o p e n  m e e t i n g  a c t ' s  r e p e a l  a n d  r e - e n a c t m e n t  a t  c h .  48 S L A  1 9 6 6  a l s o  e v i d e n c e s  c o m p l e t e  s e p a r a t i o n  o f  t h e  a c t  f r o m  t h e  A A P A .  T h e  s u b j e c t  o f  a  l e g i s l a t i v e  b i l l  m u s t  b e  e x p r e s s e d  i n  i t s  t i t l e ,  A l a s k a
4 T h e  c o d i f i c a t i o n ,  a t  A . S .  4 4 . 6 2 .  6 5 0  , n o w  r e a d s ,  " T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t , "C f  c o u r s e ,  t h e  r e v i s o r ' s  c h a n g e  c f  t h e  w o r d  " A c t "  t o  " c h a p t e r "  m a y  n o t  c h a n g e  t h e  m e a n i n g  o f  t h e  l a w .  A . S .  0 1 . 0 5 . 0 3 1 .  j .n  < iy  e v e n t ,  " T h i s  c h a p t e r "  o b v i o u s l y  r e f e r s  t o  c h .  1 4 3  S L A  1 9 5 9  a s  a m e n d e d ,  a n d  n o t  t o  c h .  48 S L A  1 9 6 6 ,  t h e  c h a p t e r  r e p e a l i n g  a n d  r e - e n a c t i n g  t h e  o p e n  m e e t i n g  s t a t u t e .



C o n s t .  A r t .  I I ,  S e c ,  1 3 ,  i n  o r d e r  t o  g i v e  n o t i c e  o f  t h ec o n t e n t s  o f  t h e  l e g i s l a t i o n .  H a r d c a s t l e ,  s u p r a , a t  2 6 9 - 2 7 0 .T h u s ,  c o u r t s  c a n  c o n s i d e r  t h e  t i t l e  o f  a n  a c t  t o  r e s o l v e  a n yq u e s t i o n s  a s  t o  t h e  A c t ' s  i n t e n t .  2 A  S u t h e r l a n d , s e c .  4 7 . 0 3  a t7 3  a n d  n .  6 ;  S u l l i v a n  v .  G r e e n  M a n u f a c t u r i n g  C o m p a n y , 5 7 5  P . 2d8 1 1 ,  8 1 5  ( A r i z .  A p p .  1 9 7 7 ) ,  T h e  l e g i s l a t u r e  l a b e l e d  c h .  48 S L A1 9 6 6  a  s e p a r a t e  " a c t "  d e s i g n e d  t o  g o v e r n  o p e n  m e e t i n g s  a n d  d i dn o t  l a b e l  o r  i n c l u d e  i t  a s  p a r t  o f  t h e  A A P A .  T h u s ,  t h e  e x e m p t i o no f  t h e  A B A ' s  " b y - l a w s  a n d  r e g u l a t i o n s "  f r o m  t h e  A A P A  d o e s  n o tr e m o v e  th*r A B A  f r o m  c o v e r a g e  b y  A l a s k a ' s  o p e n  m e e t i n g  a c t .2 .  E v e n  W e r e  t h e  O p e n  M e e t i n g  A c t  P a r t  o f  t h e  A A P A ,  t h e  A A P A  D o e s  N o t  o n  I t s  F a c e  E x e m p t  t h e  A B A  f r o m  t h e  O p e n  M e e t i n g  R e q u i r e m e n t s .A s s u m i n g  a r g u e n d o  t h c t  t h e  o p e n  m e e t i n g  a c t  a t  A . S .44 . 6 2 . 3 1 0 - .  3 1 2  i s  s t i l l  p a r t  o f  w h a t  t h e  l e g i s l a t u r e  c o n s i d e r st h e  A A P A ,  A . S .  0 8 . 0 8 . 1 0 0  o n  i t s  f a c e  p l a i n l y  e x e m p t s  o n l y  t h eA B A ' s  " b y - l a w s  a n d  r e g u l a t i o n s "  f r o m  t h e  A A P A ,  a n d  n o t  t h e  A B A ,i . e . , t h e  a g e n c y  i t s e l f ,  f r o m  t h e  A A P A .  A s  d e f i n e d  i n  t h eA A P A ,  a  S t a t e  a g e n c y  m e a n sa  d e p a r t m e n t ,  o f f i c e ,  a g e n c y ,  o r  o t h e r  o r g a n ­i z a t i o n a l  u n i t  o f  t h e  e x e c u t i v e  b r a n c h ,  e x c e p t  o n e  e x p r e s s l y  e x c l u d e d  b y  l a w ,  b u t  d o e s  n o t  i n c l u d e  a n  a g e n c y  i n  t h e  j u d i c i a l  o r  l e g i s l a ­t i v e  b r a n c h e s  o f  t h e  s t a t e  g o v e r n m e n t .A . S .  44 . 6 2 .  6 4 0  (a) (4) . 5T h e  A B A  w a s  r e n d e r e d  g e n e r a l l y  s u b j e c t  t o  t h e  p r o ­v i s i o n s  o f  t h e  A A P A  u p o n  i t s  e n a c t m e n t  i n  1 9 5 9 .  T h i s  c o n c l u ­
5 S e e  t h i s  s e c t i o n  a s  o r i g i n a l l y  w o r d e d  a t  c h .  I ,  A r t .  I ,  s e c .  2 ( 1 )  o f  c h .  1 4 3  S L A  1 9 5 9 .
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s i o n  f o l l o w s  b o t h  f r o m  t h e  g e n e s i s  o f  t h e  A B A ' s  B o a r d  o f  G o v e r n o r s  i n  t h e  A l a s k a  B a r  C o m m i s s i o n  ( s e e  t h e  A l a s k a  I n t e g r a t e d  B a r  A c t ,  s e c .  15  o f  c h .  1 9 6  S L A  1 9 5 5 ) ,  a n d  f r o m  t h e  A B A ' s  l i t e r a l  i n c l u s i o n  i n  t h e  a d m i n i s t r a t i v e  a d j u d i c a t i o n  c h a p t e r  o f  t h e  A A P A .  M o r e o v e r ,  t h e  s u b s e q u e n t  1 9 6 0  a m e n d m e n t  o f  t h e  I n t e g r a t e d  B a r  A c t  ( a t  s e c .  3 ,  c h .  1 7 8  S L A  1 9 6 0 )  e x e m p ­t i n g  A B A  r u l e s  f r o m  t h e  A A P A  d e m o n s t r a t e s  t h e  l e g i s l a t u r e ' s  b e l i e f  t h a t  t h e  i l l - d e f i n e d  A B A  w a s  a n  e n t i t y  s u f f i c i e n t l y  i n  t h e  n a t u r e  o f  a n  e x e c u t i v e  a g e n c y  t o  r e q u i r e  l e g i s l a t i v e  a c t i o n  t o  r e m o v e  t h e  A B A ' s  r u l e m a k i n g  f u n c t i o n  f r o m  t h e  a m b i t  o f  t h e  A A P A .  T h u s ,  t h r o u g h  t h e  o p e r a t i o n  o f  t h e  b r o a d  " a g e n c y "  d e f i n i t i o n  q u o t e d  a b o v e ,  t h e  A B A  w a s  a l s o  s u b j e c t  t o  t h e  o p e n -  m e e t i n g  r e q u i r e m e n t s  t h a t  w e r e  o r i g i n a l l y  p a r t  o f  t h e  A A P A  a t
gs e c .  1 ,  A r t i c l e  V I ,  c h .  I  o f  c h .  1 4 3  S L A  1 9 5 9 .T h u s ,  w h i l e  t h e  l e g i s l a t u r e  m a y  h a v e  e v e n t u a l l y  f r e e dt h e  A B A  f r o m  t h e  A A P A ' s  a d m i n i s t r a t i v e  a d j u d i c a t i o n  a n d  r u l e  m a k i n g  r e q u i r e m e n t s ,  i t  n e v e r  e x p r e s s l y  f r e e d  i t  f r o m  t h e  r e m a i n i n g  r e q u i r e m e n t s  o f  t h e  A A P A ,  i n c l u d i n g  t h o s e  c o n c e r n i n g  o p e n  m e e t i n g s  o f  p u b l i c  b o d i e s .  T h i s  c o n c l u s i o n  i s  c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t  t h a t  e x c l u s i o n s  f r o m  t h e  A A P A  m u s t  b ee x p r e s s ,  s e e  A l a s k a  S t a t e  H o u s i n g  A u t h o r i t y  v .  D i x o n , 4 9 6

^ T h i s  s e c t i o n  i s  no w  c o d i f i e d ,  w i t h  l a t e r  a m e n d m e n t s ,  a t  A . S .  4 4 . 6 2 . 3 3 0 ( a ) .  N o t  u n t i l  1 9 7 6 ,  v i a  c h .  1 8 1  S L A  1 9 7 6 ,  w a s  t h e  A B A ' s  i n c l u s i o n  o n  t h e  l i s t  o f  a g e n c i e s  s u b j e c t  t o  t h e  A d m i n ­i s t r a t i v e  A d j u d i c a t i o n  c h a p t e r  o f  t h e  A A P A  r e p e a l e d .  S e e  A . S .44 . 6 2 . 3 3 0  ( a )  ( 2 2 ) ;  A p p l i c a t i o n  o f  P e t e r s o n , 4 9 9  P . 2d 3 0 4 ,  30 6 ( A l a s k a  1 9 7 2 )  ( h o l d i n g  t h e  A B A  s u b j e c t  t o  A A P A  a d m i n i s t r a t i v e  a d j u d i c a t o r y  r u l e s ) .  T h e  A B A  w a s  f i r s t  e x e m p t e d  f r o m  t h e  A A P A ' s  r u l e  m a k i n g  p r o v i s i o n s  ( a t  A r t .  I V ,  c h .  I  o f  c h .  1 4 3  S L A  1 9 5 9 )  b y  s e c .  3 o f  c h .  1 7 3  S L A  1 9 6 0 .
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P . 2d 6 4 9 ,  6 5 1  ( 1 9 7 2 ) ,  a n d  w i t h  t h e  i n t r i n s i c  s t a t u t o r y  c o n s t r u c ­t i o n  r u l e  r e q u i r i n g  t h a t  e x c l u s i o n  c l a u s e s ,  s u c h  a s  t h e  A A P A ' s  i n  A . S .  4 4 . 6 2 . 6 4 0 ( a ) ( 4 ) ,  b e  s t r i c t l y  c o n s t r u e d .  T h e  a d j u n c t  r u l e  p r o h i b i t i n g  i m p l i e d  e x c l u s i o n s  w h e r e  e x p r e s s  e x c l u s i o n s  a r e  r e q u i r e d  a l s o  s u p p o r t s  t h i s  c o n c l u s i o n .  Ha f l i n g , s u p r a  a t  8 7 5 .  M o r e o v e r ,  a  r e s t r i c t i v e  c o n s t r u c t i o n  o f  t h e  e x e m p t i o n  o f  A B A  r u l e m a k i n g  i s  c o n s i s t e n t . w i t h  l e g i s l a t i v e  i n t e n t  c o n c e r n i n g  t h e  o p e n  m e e t i n g  a c t ,  a s  e x p r e s s e d  i n  A . S .  4 4 . 6 2 . 3 1 2 .T o  a c c e p t  t h e  A B A ' s  b r o a d  i n t e r p r e t a t i o n  o f  i t s  " b y - l c i w s  a n d  r e g u l a t i o n s "  A A P A  e x e m p t i o n  w o u l d  a l s o  a f f r o n t  t h e  p r i n c i p l e  t h a t  d e l e g a t i o n s  o f  s o v e r e i g n  p o w e r ,  i n  t h i s  c a s e  t h e  p o w e r  t o  r e g u l a t e  t h e  p r a c t i c e  o f  l a w  a n d  l a w y e r s ,  a r e  t o  b e  s t r i c t l y  c o n s t r u e d .  3 S u t h e r l a n d , s e c .  6 4 . 0 1  a t  1 0 6  a n d  n ..1 & 2 ;  A . S .  4 4 . 6 2 . 3 1 2  ( a ) ( 3 )  a n d  ( 4 ) ;  A l a s k a  C o n s t .  A r t . l ,S e c .  5 .  C f .  ,  P e o p l e  v .  C e n t . r - 0 - M a r t , 2 1 4  P . 2d 3 7 8 ,  3 7 9  ( C a l .  1 9 5 0 ) ;  C i t y  o f  J a c k s o n  v .  M i s s i s s i p p i  S t a t e  B u i l d i n g  C o m m i s s i o n ,  3 5 0  S o . 2d  6 3 ,  65  ( M i s s .  1 9 7 7 ) .F u r t h e r m o r e ,  i f  t h e  A B A  a n d  i t s  b y - l a w s  a n d  r e g u l a ­t i o n s  w e r e  e x e m p t  f r o m  t h e  A A P A ,  t h e  l e g i s l a t u r e ' s  e x p r e s s  r e s e r v a t i o n  o f  p o w e r  t o  o v e r r u l e  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  e m b o d i e d  i n  t h e  A A P A  a t  A . S .  4 4 . 6 2 . 3 2 0 ( a ) ,  w o u l d  b e  n u l l i f i e d ,  b u t  o n l y  a s  t o  t h e  A B A  a m o n g  a _ l l  s t a t e  i n s t r u m e n t a l i t i e s .T h i s  r e s u l t ,  a s i d e  f r o m  a f f r o n t i n g  t h e  p u b l i c  s o v e r e i g n i t y ,  w o u l d  i g n o r e  t h e  i n t e r p r e t a t i v e  r u l ^  m a n d a t i n g  t h a t  " [ w ] h e r e  a  r e a s o n a b l e  c o n s t r u c t i o n  o f  a  s t a t u t e  c a n  b e  a d o p t e d  w h i c h  r e a l i z e s  t h e  l e g i s l a t i v e  i n t e n t  a n d  a v o i d s  c o n f l i c t  o r  i n c o n -
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s i s t e n c y  w i t h  a n o t h e r  s t a t u t e .  . . , "  t h a t  c o n s t r u c t i o n  s h o u l d  b e  a d o p t e d .  G o r d o n  v .  B u r g e s s  C o n s t r u c t i o n  C o m p a n y ,  4 2 5  P . 2d 6 0 2 ,  60 4 ( A l a s k a  1 9 6 7 ) ;  s e e  a l s o ,  H a f l i n g , s u p r a ,  a t  8 7 5 .  T h e  A B A ' s  c o n s t r u c t i o n  o f  u h e  AAPA* a n d  o p e n  m e e t i n g  a c t  c a u s e s  c o n f l i c t s ;  t h e  p l a i n t i f f s ’ c o n s t r u c t i o n  a v o i d s  t h e m .T h e  A B A ' s  c o n s t r u c t i o n  a l s o  a s s u m e s  t h a t  i t s  s t a t u ­t o r y  r i g h t  i n  A . S .  0 8 . 0 8 . 0 8 0 ( b ) ( 2 )  t o  p r o m u l g a t e  b y - l a w s  a n d  r e g u l a t i o n s  f r e e  o f  t h e  r u l e - m a k i n g  r e q u i r e m e n t s  o f  t h e  AAPA* w a s  d e s i g n e d  t o  p e r m i t  i t s  m o n o p o l i z a t i o n  o f  e v e r y  f i e l d  o f  A B A  a c t i v i t y  i t  d e c i d e d  t o  r e g u l a t e ,  i n c l u d i n g  m e e t i n g s .I n  f a c t ,  A . S .  0 8 . 0 8 . 0 8 0 ( a ) ( 3 )  i n d i c a t e s  t h a t  " t h e  b o a r d  [ o f  G o v e r n o r s ]  m a y  a d o p t  r e a s o n a b l e  p r o v i s i o n s  .  . . c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s . "  I f  t h i s  s u b - s e c t i o n  i s  t o  h a v e  a n y  m e a n i n g  a t  a l l ,  i t  m u s t  b e  c o n s t r u e d  a s  a n  i n d i c a t i o n  t h a t  m e e t i n g  " p r o v i s i o n s , "  e v e n  i f  i n  b y - l a w  f o r m ,  w o u l d  n o t  b e  e x e m p t e d  f r o m  a s t a t u t e  g o v e r n i n g  t h e  c l a s s  o f  a l l  p u b l i c  m e e t i n g s . T h u s ,  t h e  A A P A  d o e s  n o t  e x e m p t  t h e  A B A  f r o m  t h e  o b l i g a t i o n  t o  c o m p l y  w i t h  t h e  o p e n  m e e t i n g  a c t .C .  T h e  L e g i s l a t i v e  H i s t o r y  o f  t h e  P e r t i n e n t  S t a t u t e sD e m o n s t r a t e s  t h a t  t h e  O p e n  M e e t i n q  A l e t ’T j ■ p l ’i ' e ¥ ~ T o  the A B A .I n  c a s e s  o f  s t a t u t o r y  a m b i g u i t y ,  c o u r t s  o f t e n  l o o k  t o  t h e  l e g i s l a t i v e  h i s t o r y  o f  a  s t a t u t e  t o  a i d  i n  i t s  i n t e r p r e ­t a t i o n .  2A S u t h e r l a n d , s e c .  4 8 . 0 1 ,  a t  1 8 2  n .  7 a n d  8 ;  Ho t e l ,Mo t e l , R e s t a u r a n t , C o n s t r u c t  i o n  C am p  E m p l o y e e s  k B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s ,  5 5 1  P . 2d 9 4 2 ,  9 4 4  ( A l a s k a  1 9 7 6 ) .



W h i l e  p l a i n t i f f s  d o  n o t  b e l i e v e  the p e r t i n e n t  s t a t u t e s  

h e r e  a r e  a m b i g u o u s ,  n o n e t h e l e s s  a r e v i e w  of t h e i r  l e g i s l a t i v e  

h i s t o r y  s u p p o r t s  p l a i n t i f f s '  c o n s t r u c t i o n  of t h e m  in the p r e­

v i o u s  s e c t i o n s  of th i s  brief.T h e  A l a s k a  B a r  A s s o c i a t i o n  I n t e g r a t e d  B a r  A c t  b e c a m e  l a w  a s  c h .  1 9 6  S L A  1 9 5 5 .  I n  s e c .  7 (d) t h e  G o v e r n o r s  w e r e  g i v e n  p o w e r  " t o  a d o p t  r e a s o n a b l e  r u l e s  . .  . c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s . "  T h e r e  w a s  n o  s e p a r a t e  s e c t i o n  g i v i n g  t h e  A B A  p o w e r  t o  e n a c t  " b y - l a w s  a n d  r e g u l a t i o n s , "  b u t  i n  s e c .  8 t h e  G o v e r n o r s  w e r e  g i v e n  p o w e r  t o  e n a c t  a d m i s s i o n ,  s u s p e n s i o n  a n d  d i s b a r m e n t  " r u l e s . "  I n  s e c .  14 a n  a t t o r n e y  d i s c i p l i n a r y  p r o c e d u r e  w a s  s e t  u p .F o u r  y e a r s  l a t e r  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  w a s  p a s s e d .  C h .  1 4 3  S L A  1 9 5 9 .  A s  h a s  b e e n  d e s c r i b e d  a ^ o v e ,  t h e  A c t  h a d  t h r e e  a i m s :  t o  p r e s c r i b e  p r o c e d u r e s  f o r  a g e n c yr u l e - m a k i n g  ( c h .  1 ,  A r t .  I - V ,  V I I ) ,  t o  r e g u l a t e  p u b l i c  m e e t i n g s  ( c h .  1 ,  A r t .  V I ) ,  a n d  t o  p r e s c r i b e  p r o c e d u r e s  f o r  a d m i n i s t r a ­t i v e  a d j u d i c a t i o n s  ( c h .  2 ) .  ( I t  i s  s i g n i f i c a n t  t h a t  t h e  A A P A  h a s  a l w a y s  r e q u i r e d  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  t o  b e  h e l d  i n  t h e  S t a t e  o f  A l a s k a .  S e c .  9 ,  c h .  2 o f  c h .  1 4 3  S L A  1 9 5 9 ,  A . 3 .  4 4 . 6 2 . 4 1 0 . )  T h e  A B A  w a s  n o t  e x e m p t  f r o m  a n y  p o r t i o n  o f  t h e  A A P A  w h e n  p a s s e d .  S e e  t h e  d i s c u s s i o n  i n  p a r t  I - B - 2  a b o v e ,  a t  1 3 .  T h u s ,  i n  1 9 5 9  t h e  o p e n  m e e t i n g  A r t i c l e  o f  t h e  A A P A  c l e a r l y  a p p l i e d  t o  t h e  A B A .I n  1 9 6 0  t h e  I n t e g r a t e d  B a r  A c t  w a s  a m e n d e d  t o  e x e m p t  t h e  A B A  f r o m  t h e  r u l e - m a k i n g  r e q u i r e m e n t s  o f  t h e  A A P A .
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S e c .  3 ,  c h .  1 7 8  S L A  I 9 6 0 .  T h e  a m e n d m e n t  r e a d  i n  p e r t i n e n t  p a r t :  " R u l e s  a d o p t e d  b y  t h e  B o a r d  o f  G o v e r n o r s  a r e  n o t  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t . "  T h e  A B A  e x p r e s s l y  r e m a i n e d  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  A d j u d i c a t i o n  p r o v i s i o n s  o f  t h e  A A P A ,  s i n c e  c h .  2 ,  s e c .  2 ( 1 )  o f  c h .  1 4 3  S L A  1 9 5 9  r e m a i n e d  u n c h a n g e d .  T h e  1 9 6 0  a m e n d m e n t  t o  t h e  I n t e g r a t e d  B a r  A c t  a l s o  m a d e  n o  c h a n g e  i n  t h e  o p e n  m e e t i n g  A r t i c l e  o f  t h e  A A P A .  T o  a c c e p t ,  h o w e v e r ,  t h e  A B A ' s  i n t e r p r e t a t i o n  o f  t h e  p o w e r  g r a n t e d  t o  i t  v i a  t h i s  1 9 6 0  a m e n d m e n t  w o u l d  m e a n  t h a t  i t  c o u l d  h a v e  p a s s e d  r e g u l a t i o n s  e x e m p t i n g  i t s e l f  f r o m  t h e  A A P A  a d j u d i c a t i o n  p r o v i s i o n s ,  a s  i t  c l a i m s  i t  d i d  w i t h  r e s p e c t  t o  t h e  o p e n  m e e t i n g  r e q u i r e m e n t s .I n  1 9 6 6  t h e  o p e n  m e e t i n g  p r o v i s i o n s ,  b y  t h e n  c o d i f i e d  a s  A . S .  4 4 . 6 2 . 3 1 0 ,  w e r e  r e p e a l e d  a n d  r e - e n a c t e d ,  a s  t o l d  i n  s e c t i o n  1 - B - l  o f  t h i s  b r i e f  a b o v e .  C h .  48 S L A  1 9 6 6 .  M a j o r  c h a n g e s  w e r e  m a d e  i n  t h e  t h r u s t  o f  t h e  p r o v i s i o n s ,  n o t  t h e  l e a s t  o f  w h i c h  w a s  t o  r e q u i r e  e x c e p t i o n s  t o  t h e  l a w  t o  b e  m a d e  " b y  t h i s  s e c t i o n .  " M e e t i n g s  o f  j u d i c i a l  a n d  q u a s i - j u d i c i a l  b o d i e s  i n  c e r t a i n  s i t u a t i o n s  w e r e  e x c e p t e d  a t  t h i s  t i m e .  N o te  t h a t  j u d i c i a l  a n d  q u a s i - j u d i c i a l  b o d i e s  w e r e  n o t  p r e v i o u s l y  c o v e r e d  by  w h a t  w a s  c a l l e d  t h e  A A P A  b y  v i r t u e  o f  t h e  A A P A ' s  d e f i n i t i o n  s e c t i o n  2 ,  c h .  I ,  A r t .  I  o f  c h .  1 4 3  S L A  1 9 5 9 .  I f  t h e  l e g i s l a ­t u r e  h a d  f e l t  t h a t  t h e  o p e n  m e e t i n g  a c t  w a s  i n e x t r i c a b l y  p a r t  o f  t h e  A A P A ,  t h e n  t h e r e  w o u l d  h a v e  b e e n  n o  n s e d  t o  e x e m p t  j u d i c i a l  b o d i e s  f r o m  t h e  a c t ' s  c o v e r a g e .  T h i s  .1966 l e g i s l a ­t i o n  i s  e n t i t l e d  t o  s i g n i f i c a n t  w e i g h t  i n  d e c l a r i n g  t h e
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i n t e n t  o f  t h e  1 9 5 9  o p e n  m e e t i n g  p r o v i s i o n s .  H a f l i n g , s u p r a  a t  
8 7 4  . I n  1 9 6 8  a n d  1 9 6 9 ,  v i a  c h .  78  S L A  1 9 6 8  a n d  c h .  7 S L A  1 9 6 9 ,  h o s p i t a l s  a n d  p a r o l e  b o a r d s  w e r e  e x c e p t e d  f r o m  t h e  o p e n  m e e t i n g  a c t  b y  a m e n d m e n t s  t o  i t .I n  1 9 7 2 ,  t h e  U n i v e r s i t y  o f  A l a s k a  B o a r d  o f  R e g e n t s  w a s  i n c l u d e d  w i t h i n  t h e  p u r v i e w  o f  t h e  o p e n  m e e t i n g  a c t  i n  c h .  1 0 0  S L A  1 9 7 2 ,  w h i c h  a m e n d e d  A . S .  4 4 . 6 2 . 3 1 0 ( a )  a n d  A . S .  1 4 . 4 0 -  . 1 6 0 .  T h i s  l e g i s l a t i o n  m a y  h a v e  b e e n  n e c e s s i t a t e d  b y  t h e  U n i v e r s i t y ' s  u n i q u e  c o n s t i t u t i o n a l  o r i g i n ,  w h i c h  a r g u a b l y  p l a c e d  i t  i n s i d e  n o n e  o f  t h e  j u d i c i a l ,  e x e c u t i v e ,  a n d  l e g i s l a ­t i v e  b r a n c h e s  o f  g o v e r n m e n t  a n d  t h u s  o u t s i d e  t h e  p u r v i e w  o f  t h e  A A P A ,  a n d  o u t s i d e  t h e  o p e n  m e e t i n g  a c t ' s  c o v e r a g e .  S e e  U m ^ o ^ i i t y  o f  A l a s k a  v .  N a t i o n a l  A i r c r a f t  L e a s i n g , ^ c a . , 5 3 6  P . 2d  1 2 1 ,  1 2 8  ( A l a s k a  1 9 7 5 )  (a  u n i q u e  " c o n s t i t u t i o n a l  c o r p o r a ­
t i o n " )  . I n  1 9 7 2  t h e  l e g i s l a t u r e  a l s o  a d d e d  A . S .  4 4 . 6 2 . 3 1 2 ,e n u n c i a t i n g  t h e  S t a t e  p o l i c y  r e g a r d i n g  m e e t i n g s .  T h e  J u d i c i a r yC o m m i t t e e  R e p o r t  o n  t h i s  a d d i t i o n ,  s e c .  3 c h .  98 S L A  1 9 7 2 ,s t a t e d  t h a t  i t  w a s  m e a n t  t o  m a k ec l e a r  t h a t  s t a t e  l a w  r e q u i r i n g  t h a t  m e e t i n g s  o f  p u b l i c  a g e n c i e s  b e  o p e n  t o  t h e  p u b l i c  a p p l i e s  t o  t h e  l e g i s l a t u r e  a n d  i t s  s u b o r d i n a t e  u n i t s .  T h e  b i l l  a l s o  r e e m p h a s i z e s  s t a t e  p o l i c y  a g a i n s t  c l o s e d  m e e t i n g s  o f  p u b l i c  b o d i e s .( E m p h a s i s  s u p p l i e d ) .J u d .  Conm. R .  S B  N o .  2 5 3 ,  H o u s e  J o u r n a l  ( F e b r u a r y  2 ,  1 9 7 2 ) ,  a t



I n  1 9 7 6  A . S .  0 8 . 0 8 . 1 0 0  w a s  a m e n d e d ,  c h a n g i n g  t h e  A A P A  e x e m p t i o n  f o r  t h e  A B A ' s  " r u l e s "  t o  i t s  " b y - l a w s  a n d  r e g u ­l a t i o n s . "  C h .  1 8 1  S L A  1 9 7 6 .  T h e  A B A  a r g u e d  i n  t h e  S u p e r i o r  C o u r t  t h a t  t h i s  c h a n g e  r e p r e s e n t e d  a  r a t i f i c a t i o n  o f  i t s  b y ­l a w s  c o n c e r n i n g  m e e t i n g s ,  b y - l a w s  w h i c h  t h e y  a s s e r t  t h e y  f u l l y  c o m p l i e d  w i t h  f o r  t h e  H a w a i i  m e e t i n g .  R .  9 7 ,  9 9 - 1 0 1 .  H o w e v e r ,  c h .  1 8 1  S L A  1 9 7 6  m a d e  n u m e r o u s  m i n o r  c h a n g e s  i n  t h e  u s e  o f  t h e  w o r d  " r u l e "  i n  t h e  I n t e g r a t e d  B a r  A c t ,  n o  d o u b t  t o  i n s u r e  t h e r e  w o u l d  b e  n o  c o n f u s i o n  w i t h  t h e  S u p r e m e  C o u r t  d e v e l o p e d  A l a s k a  B a r  R u l e s ,  i n a u g u r a t e d  i n  F e b r u a r y ,  1 9 7 2 .  S e e  c h .  1 8 1  S L A  1 9 7 6 .  T h i s  b e c o m e s  c l e a r  w h e n  i t  i s  n o t e d  t h a t  1 8 1  S L A  1 9 7 6  r e p e a l e d  A . S .  0 8 . 0 8 . 1 1 0 ,  w h i c h  h a d  g o v e r n e d  a t t o r n e y  b a r  a d m i s s i o n ,  s u s ­p e n s i o n  a n d  d i s b a r m e n t ,  i n  f a v o r  o f  t h o s e  p r o c e d u r e s  a d o p t e d  i n  t h e  A l a s k a  B a r  R u l e s .  S e e  c U j s o  A .  S .  0 8 . 0 8  . 1 2 0 ( a )  a n d  (b) .C f .  t h e  r e s u l t  r e a c h e d  i n  D o r r i e r  v .  D a r k , 5 4 0  S . W . 2 d  6 5 8 ,a f f 1d o n  r e c o n s i d . ,  53 7 S . W . 2 d  8 8 8  ( T e n n .  1 9 7 6 ) .T h e r e  i s  n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  A A P A ,  t h e  o p e n  m e e t i n g  a c t ,  o r  t h e  I n t e g r a t e d  B a r  A c t  s u p p o r ­t i n g  t h e  A B A ' s  p o s i t i o n  i n  t h i s  c a s e .  K a t n e r ,  i t  i s  c l e a r  t h a tl e g i s l a t i v e  h i s t o r y  s u p p o r t s  p l a i n t i f f s '  c o n s t r u c t i o n  o f  t h e  p e r t i n e n t  s t a t u t e s .D . O t h e r  E x t r i n s i c  S t a t u t o r y  C o n s t r u c t i o n  R u l e sD e m o n s t r a t e  t h a t  t h e  O p e n  M e e t i n g  A c t  A p p l i e s  t o  t h e  A B A .S i n c e  t h e  p l a i n  m e a n i n g  r u l e  a p p l i e s ,  e x t r i n s i c  s t a t u t o r y  c o n s t r u c t i o n  a i d s ,  l i k e  l e g i s l a t i v e  h i s t o r y ,  n e e d  n e t  b e  e m p l o y e d  t o  d e c i d e  t h i s  c a s e .  N o n e t h e l e s s ,  t h e  o u t c o m e



o f  t h e  a p p l i c a t i o n  o f  e a c h  s u c h  r u l e  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  A B A  i s  s u b j e c t  t o  t h e  o p e n  m e e t i n g  a c t .F o r  e x a m p l e ,  t h e  i n  p a r a  m a t e r i a  c o n s t r u c t i o n  r u l e  r e q u i r e s  t h a t  t h e  " r e a s o n a b le  m e e t i n g  p r o v i s i o n s "  o h r a s e  o f  A .  S .  0 8 . 0 3 . 0 8 0 ( a ) ( 3 )  b e  r e a d  c o n s i s t e n t l y  w i t h  t h e  o p e n  m e e t i n g  a c t  i t s e l f ,  s i n c e  t h e y  b o t h  d e a l  w i t h  m e e t i n g s .  S e e  g e n e r a l l y ,2A  S u t h e r l a n d , s e c .  5 1 . 0 1  a t  2 8 7 ;  s e c .  5 1 . 0 3 ,  a t  2 9 8 - 3 0 0  n .  1 a n d  2 ;  G o r d o n ,  s u p r a , a t  6 0 4 ;  J a c k s o n  v .  S t a t e ,  54 1 P . 2d 23 ( A l a s k a  l O " ^ )  . " R e a s o n a b l e "  p r o v i s i o n s ,  t h u s ,  m u s t  i n c l u d e  p u b l i c  n o t i c e ,  a n d  m u s t  i n s u r e  t h e  m e e t i n g s  a r e  " o p e n "  t o  t h e  p u b l i c .  T h i s  v i e w  i s  c o n s i s t e n t  w i t h  t h e  p r e s u m p t i o n  t h a t  w h e n e v e r  t h e  l e g i s l a t u r e  e n a c t s  a  s t a t u t e ,  i t  h a s  i n  m i n d  p r e ­v i o u s l y  e n a c t e d  s t a t u t e s  o n  t h e  s a m e  s u b j e c t s ,  a n d  a l l  o f  t h e m  s h o u ld  b e  c o n s t r u e d  c o n s i s t e n t l y .  Ha  f l i n g , s u p r a , a t  3 7 7  .A  s e c o n d  e x t r i n s i c  s t a t u t o r y  c o n s t r u c t i o n  r u l e  r e q u i r e s  s p e c i a l  a c t s  t o  c o n t r o l  g e n e r a l  o n e s  d e a l i n g  w i t h  t h e  s a m e  s u b j e c t  m a t t e r ,  n o  m a t t e r  t h e i r  o r d e r  o f  p a s s a g e ,  u n l e s s  t h e r e  i s  e v i d e n c e  o ' ;  c o n t r a r y  l e g i s l a t i v e  i n t e n t .  2A S u t h e r l a n d , s e c .  5 1 . 0 5 ,  a t  3 1 5  n .  3 a n d  4 ;  T h o m p s o n  u .  I D S  L i f e  I n s u r a n c e  C o m p a n y , 5 4 9  P . 2d 5 1 0 ,  5 1 3  ( O r .  1 9 7 6 ) ;  P r e i s e r  v .  R o d r i q u e z , 4 1 1  U . S .  4 7 5  ( 1 9 7 3 ) ;  M o n t e  V i s t a  L o d g e  v .  G u a r d i a n  L i f e  I n s u r a n c e  C o m p a n y  o f  A m e r i c a , 384 F . 2 d  1 2 6 ,  1 2 9  ( 9 t h  C i r .  1 9 6 7 ) ,  c e r t . d e n . 3 9 0  U . S .  9 5 0  ( 1 9 6 8 ) .  H a f l i n g ,  s u p r a , a t  8 7 7  n .  2 2 .H e r e  t h e  s p e c i a l  a c t ,  t h e  d e t a i l e d  o p e n  m e e t i n g  a c ( , m u s t  c o n ­t r o l  A . S .  0 8 . 0 8 . 0 8 0  (a)  ( 3 ) .
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Finally, it should be emphasized that courts construe 

open meeting statutes liberally in favor of the public and 

strictly against public agencies. S e e , e . g . , C a rter v. City 

of N a s h u a , 308 A . 2d 847, 853 (N.H. 1973); News & Observer 

Publication Company v. Interim Board of Education for Wake C i t y , 

223 S . E . 2 d  580 (N.C. App. 1976); Jones v. East Windsor Regional 

Board of E d u c a t i o n , 362 A . 2d 1228, 1232 (Sup. Ct. N.J. 1975); 

City of Miami Beach v. Be r n s , 245 S o . 2d 38, 40-41 (Fla. 1971) 

("Our duty is to interpret this [open meeting] law as it is 

written and, if possible, do so in a manner to prevent its 

circumvention."); Bagley v. School D.’ strict No. 1, D e n v e r , 528 

P . 2d 129°, 1302 (Colo. 1974); Board of Public Instruction of 

Broward County v. Doran, 224 S o .2d 693, 699 (Fla. 1969); Laman 

v.. M c C o r d , 432 S.W.2d 753, 755 (Ark. 1968); see a l s o , A.S.

4-. .62.312. See gene r a l l y , 38 A.L.R.3d 107 0.

Thus, other extrinsic construction rules support a 

holding that the ABA is subject to the open meeting act.

E. Comparison of the Open Meeting Act Requirements With 
the ABA's Conduct Demonstrates the" ~KcT"[7as ViolaLedT

Since the open meeting act applies to meetings of the 

ABA, its conduct in holding the Hawaii business meecing must be 

judged under it. The ABA admits that no "public notice" was 

given for the meeting, R. 45, Response to Interrogatory No. 

5(e)/ and that the meeting was not public. R. 48, Response to 

Interrogatory No. 10.

Thus, A.S. 4 4.62.310(e) was viola»-ed. Cf., Sullivan
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v. C r e d i t  R i v e r  T o w n s h i p , 217 N . W . 2 d  502, 5 Q 5 - 6  (Minn. 1 9 7 4 ) .

S e c o n d l y ,  t h e  m e e t i n g  w a s  n o t  h e l d  in A l a s k a .  It 

t h u s  w a s  n o t  " o p e n  to t h e  p u b l i c , "  a n d  w a s  c o n s e q u e n t l y  v i o l a ­

t i v e  o f  A . S .  4 4 . 6 2 . 3 1 0 .  C o u r t s  h a v e  b e e n  q u i c k  t o  f i n d  t h a t  

m e e t i n g s  o f  p u b l i c  o f f i c i a l s  h e l d  o u t s i d e  t h e i r  s o v e r e i g n  

b o u n d a r i e s  v i o l a t e  a p p l i c a b l e  o p e n  m e e t i n g  s t a t u t e s .  F o r  

e x a m p l e ,  in Q u a s t  v. K n u t son, 1 5 0  N . W . 2 d  1 9 9  (Minn. 1967) t h e  

c o u r t  h e l d  t h a t  a s c h o o l  b o a r d  w h i c h  m e t  20 m i l e s  o u t s i d e  t h e  

s c h o o l  d i s t r i c t ' s  b o u n d a r i e s  v i o l a t e d  a n  o p e n  m e e t i n g  l a w  

r e q u i r i n g  " a l l  m e e t i n g s  . . .[to] b e  o p e n  to t h e  p u b l i c . "

Id., at 200. Accord , State v. Rural High School District No.

3, 220 P . 2d 164 (Kan. 1950).

In Paradise V a lley v. A c k e r , 411 P . 2d 168 

(Ariz. 1966), the court held invalid a common council meeting 

held in Phoenix and outside Paradise Valley, a suburb adjacent to 

the Phoenix city limits. The Arizona statute involved required 

that meetings "shall be public." The court said the statute

means public to the citizenry directly con­
cerned, in this case to the civ zens of 
Paradise Valley, Arizona, without the neces­
sity of their leaving the incorporated limits 
of the municipality to attend a town council 
meeting. It does not seem reasonable that a 
meeting held outside of the town limits can 
comply with the statutory requirement. If a 
valid meeting can be held in Phoenix, then 
why not elsewhere, be it close or far distant.

Id., at 169.

Of similar effect is City of Lexington v. D a v is, 221

S . W . 2d 659 (Ky. App. 1949), holding illegal a city board
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meeting held in the bedroom of its seriously ill mayor in the

face of a statute requiring all meetings to be public. While

the court found no deliberate effort on the part of the board

to conceal facts, to exclude anyone, or to mislead the public,

it said that "a public meeting presupposes the right of the

public freely to attend. . . . Anything which tends to 'cabin,

crib or confine' the public in this respect . . ." violates

the statute. Id., at 661.

Finally, in State v. K e s s l e r , 117 S.W. 85 (Mo. App.

1909), tne ^ourt, after voiding action taken at a school board

meeting held in a city outside the school district's boundaries

in violation of the mandate of an open meeting statute, stated:

Without any statutory enactment on the subject, 
it i s o bvious that consid e rations of public 
policy demand that the official meetings of 
public* bodies be held wi thin the l imits of 
their territorial jurisdiction; otherwise 
public servants might do Tn secret what they 
would not attempt to do under public scrutiny, 
and thereby much injury might be done to the 
public welfare. It would be just as proper 
for the state legislature to hold its sessions 
outside the state or for a county court to meet 
and transact business in another county. . . . 
(Emphasis supplied)

I d ., at 86.

Alaska's citizens cannot protect their "right to 

remain informed," A.S. 44.62.312(a)(5), if their public agencies 

hold business meetings outside the State of Alaska. Cf.

B igelow v. H o w z e , 291 So.2d 645, 647 (Fla. App. 1974) ("[A] pub­

lic meeting could not have feasibly been held on this subject 

in Tennessee."); Be r n s , su p r a , at 41 ("A secret meeting occurs



when p u b l i c  o f f i c i a l s  m e e t  at a time and place to avoid being

seen or heard by the public.") This conclusion is rooted in

the nation's earliest expression of public meeting policy;

He has called together legislative bodies at 
places unusual, uncomfortable, and distant 
from the depository of their public records, 
for the sole purpose of fatiguing them into 
compliance with his measures

Charge against King George III, United States Declaration of 

Independence, July 4, 1776.



V. BECAUSE THE ABA GOVERNORS' HAWAII BUSINESS MEETING VIOLATED 
THE OPEN MEETING ACT, ALL ACTION TAKEN IN THE MEETING IS 
VOID, AND ALL PUBLIC FUNDS SPENT ON THE MEETING ARE 
RECOVERABLE.

A. All Meeting Action Taken Is V o i d .

The open meeting act is explicit: "Action taken

contrary to this section is void." A.I. 44.62.310(f). Thus, 

all actions of the ABA in connection with the Hawaii business 

meeting of the Governors, including motions, votes and agenda 

topic discussions, are void. That such votes, etc., occurred 

has been admitted by the ABA. R. 53-59.

B . Public Funds Spent on the Meeting Are R e c o v e r a b l e .

A.S. 44.62. 310 (f) voids not just what occurs at 

unlawful meetings. It voids all "action." Thus, the ABA's 

expenditure of public monies^ to finance the meeting and to 

reimburse the travel and other expenses of the Governors, was 

also unlawful and void. (See R. 40, 61 for the ABA's admission 

as to the expenditure of its monies to reimburse the Governors.8) 

This result is consistent with the thrust of Alaska Constitution,

7 The ABA is financed with dues monies and contract monies from 
the Alaska Court System. The latter are obviously "public" 
funds. Mandatory dues or license fees, imposed by a State 
instrumentality, are "state funds no less than revenues deposited 
in the State Treasury . . . ." State L icensing B d . of Contr. v.
State Civ. Serv. Comm. , 110 So. 2CT1T47, 851 (La. A p p . 1959)"; see 
also, A.S. 08.08.010, making the ABA an instrumentality of the 
S t a t e .

8 Cf. A.S. 39.20.140, which prohibits the Department of Admin­
istration from paving a State employee for transportation out­
side Alaska unless the employee's travel is "clearly necessary 
to benefit the state."
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