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r m :  m n n r s  d k . i  s tplinary agency in the United States "O n e  witness said lawyers contrib­uted "about one percent" o f  the complaints Ins committee received. As for judges, the state chairman of another committee said lie could count "011 one hand the complaints his group had receivetl from the bench during an eight-year period.W hich brings us to the r t of the matter. Almost all complain gainst lawyers come from the gn  n that's least likely to report serious ofienses; clients. I heir complaints most frc- L|uently involve fee disputes in minor cases (car accidents, disorces. etc.) 
1h.1t are handled by neighborhood practitioners. Anil ,  of course, clients never report lawyers who help them commit perjury, cheat on their in­come taxes, etc. So. hi and larg .

Srlv t m b r igrievance committees don't hcai of important violations o f  the law by big-time lawyers.
< le.irls. tile profession is not disci­plining itself. Lawyers are leaving it to outsiders—non-pt ofessionab—to select their cases for them: in the process, they're catching only little fish. And they arc letting even these small fish oil either w ith 110 punish­ment or will,  a secret and toothless warning not to do ii again.In recent years, a long series of bribery, corruption, cover-up and misconduct scandals has spread to distinguished corporate law vers and law firms all over the United States. Node of these scandals came ''t"  ••1 til.- grievance committees (they all originated in federal agencies, news­papers o ’ criminal amrts), and onlv a



„)7,J WHY (XOOKKP I.less at the must outrageous resulted in public discipline. l or all these reason', demands art growing to junk self-regulation as a total failureN ew  Ball Gam e? But the profes­sion insists this is unnecessary. Suss olni M cNulty, a Minneapolis lawver \sho heads the VBA s ( .ommittcc on Professional Discipline. "It ’sa \\ hole ness hall game today. I here s no comparison hetsseeii sshat sse have nose and sshat sse had when the Clark report came out."What's the basis of this s lu m ? Some of the more important (.lark recommendations have been adopt­ed In a fess states. Fisc states, lor instance, base relaxed secrecy re­quirements. I ss cut v states nuss al­ms lasmcn to sit on disciplinary hoards. And in at least three-quarters

. n m h ' s  c 'j m i  i: i<of the states, more money is being >ent for professional stalls and record-keeping.But most jurisdictions have ac­complished little else. For the past lour sears, the most extreme penalty , disbarment, has run at .1 steady rate o f  only about 17 s a year (for the nation's 450.000  lass vers), and virtu­ally every jurisdiction in the country lias ignored ss hat some observers see as the single most important reform suggested by the Clark panel: the .imposition of discipline on lasssTTs aiul ju dges s\ Ini observe misconduct bs a lass sci hul.iail to report .it.For nearls a decade the A  BAs official Code ol Prolessional Re* sponsihilits has held that lawyers sluiuld be subject to discipline d they don't report misconduct bs ••diet
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II'//)' CHOOKRt) L Jin I'I’S <70 MHKlawyers. Hut when asked how many grievance boards had ever enforced the rule, McNulty said he didn't know o f any.•low, then, can the grievance machinery be changed? The most obvious answer is to abolish the grievance-commiftee system and bring in outside regulators. Hut that probably would not solve the prob­lem. Lawyers and judges are the only ones who really know what’s hap­pening inside their club, and their cooperation in exposing it is essen­tial. I low can they be forced to cooperate? A  remarkable case now before the New Vork grievance committee may provide a solution.A  lawyer for a prominent I n n  was taught stealing the linn's mon­ey, hut no. aly reported him to the grievance committee. I le was subse­quently appointed to a high post in the cits government. W hen Mat or I ilward Kocli learned of the man's crime, lie took an unprecedented action, l i e  thrust the city govern­ment into the grievance system as a third parts, icgistering a complaint with (lie committee. The complaint was not against the lawyer himself.

but against the senior partner of > firm, for failing to report the matter.T h e  case shows Hiat. if the pec.- themselves won't put the linger on the rotten apples in their barrel, outsiders may be able to force them to do it. A n d  the outsidei can be 
anyone interested in cleaning up the profession, including government agencies, cili/eps' groups and cw;; individuals.O f  course, the mere injection • •> outsiders won't do the trick by itself. It s also essential to speed up the profession’s turtle-slow efforts to re­form the grievance-hearing process. Tltc three most urgently n deil re­forms are to wipe out unnecessary secrecy, put more lay me • •hearing panels ami proside the system with enough money for pro fc" io u al investigating and prosecut­ing stalls.There's nothing sacred about the legal profession’s private sW cin  ‘ ! justice. Il law' ers don't ti\ to make it work, there are others who can, and 
in all probability will,

( For information on reprints 
' of Hits article see page 255 - v '
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StliuKr Planc P o l  n i i in ii nani witli ten children works from midnight to >Sa.m. He was asked how lie could sleep oil Saturday, with Im brood and their friends home from school.I lis answer: "Simple, before going in the home, I open the garage, pull out die lawn mower, hedge clipper, a raki am! a few baskets. I then go in and have breakfast, Hy ’ lie time I have finished— nol^ul In fait, n"s mulling short of a miraile if yen see one of them before stippertinie "
U
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P o s i t i o n s  o n  

A p p e l l a t e  C o u r t

Ten attorneys and six Superior 
Court Judges have applied for posi­
tions on the new three-member Inter­
mediate Court of Appeals. The appli­
cants will be interviewed by the Alaska 
Judicial Council on June 19, 1980. 
Prior to that, members of the Alaska 
Bar will have an opportunity to re­
spond to a poll by the Judicial Council 
on the subject of the candidates qualifi­
cations or the office. As a result of 
agreements reached between the Alas­
ka Bar Association and the Judicial 
Council, the pc*i will use the double 
envelope security system, tabulation of 
votes will be by judicial district, and 
the results w ill be made public prior to 
the council's recommendations being 
forwarded to the Governor for his 
selection. The Judicial Council’s rec­
ommendations must be acted upon by 
the Governor within 45 days.

Applicants for the new appellate 
judgeships are: Alexander Bryner, U.S. 
Attorney-Anchorage; Susan Burke, 
Assistant AG-Juncau; Robert Coats, 
Assistant AG-Fairbanks; Superior 
Court Judge James Hanson-Kenai; 
Daniel Hickey, Chief Prosecutor-Ju- 
neau; Thomas Reaver, atlomey-Fair- 
banks; Superior Court Judge Roy Mad- 
•en-Kodlak; Charles Mcrrlner. Assist­
ant DA-Ar.rhorage; Peter Michalski, 
Assistant AG-Anchorage; Presiding 
Superior Court Judge Ralph Moody- 
Anchorage; Robert Opland, attorney- 
Anchorage; A . Lee Peterson, attorney- 
Anchorage: Superior Court Judge 
Thomas E. Schulz-Ketchikan; Superior 
Court Judge James T-lngleton-Anchor- 
age; D. Ralph Stemp, attomey-An- 
chorage; and Superior Court Judge 
Warren Taylor-Falrbanks.

For a closer look at (lie candidates and 
their qualifications see Judicial Sweep­
stakes Scratch Sheet on pages H and 9.

R e s o l u t i o n  

P a c k e d  A n n u a l  

M e e t i n g

Fortunately, members of the 
Alaska Bar Association strung-out by 
the enervating sunset review process in 
Juneau, and hung-up over the internal 
financial difficulties and philosophical 
differences within the association can 
look to its annual meeting next month 
as a time when they can try to get their 
collective heads together. Certainly, 
nobody ever more urgently needed 
three days of intensive introspection 
than the bar.

Although no one views this as a 
"drying out" period, the many impor­
tant and varied issues facing the associ­
ation requires that its members gather 
together at the wall. Regardless of each 
member's individual thoughts concern­
ing sunset, thr association's court suit 
with the legislature over the confiden­
tiality 'I bar records, board meetings 
outside the state, or the need for a dues 
increase (to name a few ol the major 
concerns), each of those issues deserves 
deliberation, debate and a denoue­
ment. However, and despite whatever 
form the eventual resolution of these 
professional matters takes, most m em bers w\U c o n lin u c  lo  practice law  
(or its state-delined equivalent). In rec­
ognition of this fact, the board has 
therefore also planned a Iwo-day CLE 
seminar regarding new trends in each 
of the 10 substantive law areas. The 
presentations are an hour long, with 
time allowed for discussion and ques­
tions and will also include a review of 
recent Supreme Court decisions with 
specific attention to insurance matters.

Dynamite Program

Finally, of course, numerous R & 
R events have been scheduled. An im­
pressive series of luncheon speakers 
have accepled Invitations to address 
the bar. Cnicf Justice Rabinowltz will 
speak on the "State of the Court "; 
Senator Arllss Sturgulewskl will dis­
cuss the sunset review process from her 
perspective as well as the legislature's 
perception of the legal community in 
Alaska; and American Bar Association 
President-Elect Wm. Reece Smith will 
address a number of professional mat­
ters of real local interest (specializa­
tion. advertising, pre-paid legal serv­
ices and the Kulak Commission report) 
from his national perspective on these 
profession-wide issues. The bar s an­
nual dinner/dance will feature various 
presentations, a bit of the past, colorful 
history of the bar from the Historians 
Committee, seme pre-dance entertain­
ment by the "Statutory Grapes" (who 
do not own Legal Pizza), and then the 
dance itself with dance music to suit all 
tastes.

Various other recreations are 
scheduled, including a Friday Dinner- 
in-the-Homes program for bar mem­
bers visiting Anchorage. This event, 
organized and sponsored by the An­
chorage Bar Association, will match 
Anchorage attorneys and their families 
with visiting attorneys and their 
families for dinners in private homes.

Further, Peter Partnow a i.J other attoi- 
ney runners have planned and orga­
nized a "fun run." Sponsored by the 
Alaska dar Association, and entitled 
the "La9l Annual Mixtd Road Race,” 
all attorneys, their spouses and chil­
dren who are interested in participating 
in the team, 10-mile run should look 
for further information from the bar 
office. The run will not be limited to 
bar members, but will be advertised 
city-wide and. coming after the Nord­
strom Women's Race and the Mayor's 
Race should draw a large crowd of 
crazed runners.

Programs and registration infor­
mation will be mailed on or about May 
9th.

Remember—the Annual Meeting 
is June 12-14, 1980. Please make rians 
now to attend this informative and 
very Important meeting. All members 
were previously sent registration cards 
from the Anchorage Sheraton Hotel, 
but reservations can be made directly 
v/ith the Sheraton. Once again, clear 
your calendars and plan to attend. 
Your Association sincerely needs both 
your interest and support in this, a 
transition year for the Alaska Bar 
Association.

F i v e  A t t o r n e y s  F a c e  R u n - o f f  f o r  

B O G  P o s i t i o n — H u n t ,  B r y s o n  

L e a d  P a c k

Karen Hunt, running for a second 
term on the Board of Governors, won 
a decisive victory in the first run of the 
balloting with a total of 247 votes to 
iter next closest competitor, Jerry 
Wades' 166 vote*. Vince Vitale placed 
third with 139 votes in the election for
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the two Anchorage 9cats on the Board 
of Covernors. Hunt, Wade and Vitale 
face a run-off election for thev two 
posts. In the statewide contest Bil. Bry­
son received a total of 239 votes. He 
too faces a run-off election against Ken 
Jensen who placed second in the state­
wide contest with a total of 200 votes.

In the Alaska Legal Services' 
Board of Governors race, Max Gruen- 
berg, an attorney in private practice in 
Anchorage who presently serves as 
Chairman of the Board of the Alaska 
Legal Services Corporation, won the 
first rcm d of his re-election bid with 
219 votes. Second place finisher, Con­
nie Cipe nr Anchorage received 141 
votes. Gruenberg and Cipe face a run­
off election.

Donna Willard was selected as 
delegate to the American Bar Associa­
tion in a race which netted her 327 
votes to Ken Jacobus' 288 votes.
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S c h o l a r s h i p s  

A w a r d e d

The Alaska Bar Association an­
nounces 'he award of five $1,000 schol­
arships lor the study of law. The Chief 
Justice George Boney memorial schol­
arship has been awarded “■» William 
Lee Estelle, a lu ..me Alaskan from 
Palmer who is in his senior year at the 
University of Alaska, Anchorage. He 
has been accepted for law study a! 
Duke University a 'd the University of 
Washington. The John Manders me­
morial scholarship nas been awarded 
to Jnel DeVore, Anchorage, an 18-year 
resident of Alaska who is enrolled at 
the University of Oregon, School of 
Law. The three remaining scholarships 
have been awarded to Thomas Wag­
ner, former school teacher in Nulato, 
Minto, Hughes and AJeknagik who is 
presently studying law at the Universi­
ty of Wisconsin Law School; Lance 
Nelson, a 12-year resident of Fairbanks 
and a Deceml-. 1979 graduate of 
Brigham Young University who has 
been accepted for law study at the 
University of Puget Sound and Barbara 
Craver, a librarian with the University 
of Alaska, Juneau who has been ac­
cepted for law study at Willamette 
University and Lewis and Clark Law 
School.

The successful recipients were se­
lected on the basis of their Alaskan res­
idency, their present intent to practice 
law in Alaska upon graduation from 
law school, their admission to an ac­
credited law school, their need and 
merit. With an eye toward encouraging 
Alaskans statewide to consider law as a 
profession, this year's awards attempt­
ed to promote geographic diversity as 
well.

In the first year of what is ex­
pected to be an annual scholarship pro­
gram, the ABA Committee on Legal 
Educational Opportunities raised mon­
ey for the program through the earn­
ings from the Boney memorial scholar­
ship fund, a contribution from the John 
Manders Foundation, contributions 
from In dividual law y ers and contribu­tions irons the K e tc h ik a n . Juneau and 
Tanana Valley bar associations.

The scholarship awards will be 
presented to the successful candidates 
during the final banquet ol the Alaska 
Bar Association’s annual convention 
on June 14th,

IM M IG R A T IO N
K ftih  W B ftl u( ih« M , . l .  a ii,l W ssh ln s lan  
SMI* b a n  announce* h it a va ila b ility  to lawryvft 
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R e s o l u t i o n s  

R e c e i v e d  

S o  F a r

Number 1

Be it resolved that the Board of 
Governors of the Alaska Bar Associa­
tion shall hold no Board Meetings out 
of the State of Alaska.

Number 2

Be it resolved that Article IV, Sec­
tion 1 of the bylaws of tire Alaska Bar 
Association shall be amended to read 
as follows:

a) The annual membership fee for 
active members is two hundred fif­
ty ($250.00) of which $10.00 is allocat­
ed to the Client Security Fund.

b) The annual membership fee for 
judicial members is two hundred and 
ten dollars ($210.00) of which $10.00 is 
allocated to the Client Security Fund.

c) The annual membership fee for 
an inactive member Li seventy-five 
dollars ($75.00).

Number 3

Be it resolved that, should state 
funds become unavailable to the asso­
ciation, Article IV, Section 1 (a) of the 
bylaws of the Alaska Bar Association 
shall be amended to read as follows:

The annual membership fee for ac­
tive members is three hundred and ten 
dollars ($310.00) of which $10.00 is 
allocated to the Client Security Fund.

Number 4
Be it resolved that Article IV, Sec­

tion 1 of the bylaws of the Alaska Bar 
Association shall be amended by add­
ing new Sections (g) and (h) which 
shall read as follows:

g) If in any one year the associa­
tion experiences unprojectcd expenses, 
such as unexpected litigation, or a cost 
of living increase of over 10 percent, 
the Board of Governors may authorize 
a one-time special assessment (or that 
year: provided, the assessment shall be 
no more than $20.00; provided further 
that the assessment shall not be against 
persons admitted to practice in that 
year; and provided further that such 
assessment shall not be cited as justifi­
cation ior a due Increase,

li) A special assessment shall In­
clude time limits for payment and shall 
be subject to the same enforcement 
proceedings as the collection of annual 
dues.
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IBM M A G  I TYPEWRITER FOR SALE 
Coll & Moke on Offer • 279-7431
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*  O F F I C E  S P A C E  F O R  R E N T  T O  A T T O R N E Y S -  *
Six (6) Offices for Attorney 6 Secretory w/boslc furniture. 

Use of conference room & library, 
Close to Stote Courts • S 4.00 sq.ft. 
CALL KenMcCoskey • 279-7431 

Robison ond McCaskey # 921 West Sixth Avenue 
Anchorage. AK 99501 * 279-7431# Anchorage. AK 99501 * 279-7431 *

D O N  T A Y L O R  &  A S S O C I A T E S

C e r t i f i e d  P u b l i c  A c c o u n t a n t sTax Planning and Return Preparation Accounting and Consultation Services Audited and Non-Audlted Financial Statements Accounting System Design
C a la is  B u ild in g  I

3201 C  S t re e t
S u it e  7 07  907-278-9502

A n c h o ra g e , A la s k a

F e d e r a l  C o u r t  O r d e r s  

i n  t h e  M a t t e r  o f  T r a n s c r i p t  R a t e s

IN TH E UNITED STATES D ISTR IC T COURT 
FOR TH E D ISTR ICT OF ALASKA

In the Matter of Transcript 
Rates Established in the 
District of Alaska

J

O R D E R
IT  APPEARING that the Judicial Conference of the United States, at its 

meeting on March 5-7. 1980, established new ceilings per page for transcript rates 
and that, under 28 U .S .C . Section 753(f), actual rates in the District of Alaska are 
established by the court,

IT  IS THEREFORE ORDERED that the following rates per page are now 
established as the transcript rates in the District of Alaska

First Copy 
to

Original Each Party 
O RDINARY TRAN SCRIPT S2.00 $ .50

Each Add't 
Copy to the 
Same Party 

$ 25
An ordinary transcript is defined as a transcript to be delivered within thirty 
(30) calendar days after receipt of an order.

EXPEDITED TRAN SCRIPT $2.50 $ .50 $ .25
An expedited transcript is defined as a transcript tc be delivered within seven 
(7) calendar days after receipt of an order.

DAILY TRAN SCRIPT $3.00 $ .50 $ .25
A  daily transcript is defined as a transcript to be delivered following ad­
journment and prior to the normal opening hour cf the court on the follow­
ing morning whether or not it actually be a court day.

HOURLY TRAN SCRIPT $3.50 $ .50 $ .25
An hourly transcript is defined as a transcript of proceedings ordered under 
unusual circumstances to be delivered within two (2) hours.
The foregoing established transcript rates arc hereby certified to the Director 

of the Administrative Office of the United States Courts and are effective from 
and after the date of this order.

DATED this 19th day of March, 1980, at Anchorage, Alaska.
JAMES A . VON DER HEYDT, Chief Judge

IN TH E UNITED CTATES D ISTRICT COURT 
FOR TH E D ISTRICT OF ALASKA

In re
Amendment to 
General Rule 30

O R D E R
IT  IS ORDERED:
TH AT Geneial Rule 30 of this court be amended to add the following:

Full duties to hear and determine all administrative appeals from the 
U .S. Department of Health, Education and Welfare are hereby delegated and 
referred to the United States Magistrates at Anchorage and Fairbanks, 
Alaska.
DATED at Anchorage, Alaska, this third day of March, 1980.

JAMES A. VON DER HEYDT. Chief Judge

IN THE UNITED STAT ES D ISTRCT COURT 
FOR TH E D ISTRICT OF ALASKA

In the Matter ol an Amendment of 
theCencral, Admiralty, Bankruptcy 
and Criminal Rules of the United 
States District Court for the 
District of Alaska

J

O R D E R
IT  IS ORDERED that the order of March 3, 1980 amending Ruic 30 oi this 

Court by adding (he following:
Full duties to hear and determine ail administrative appeals from the U S. 
Department of Health, Education and Welfare are hereby delegated and re­
ferred to the United States Magistrates at Anchorage and Fairbanks. Alaska, 

is hereby set aside and vacated.
DATED this 21st dav of March, 1980, at Anchorage, Alaska.

JAMES A . VON DER HEYDT, Chief Judge

*
#
*
#
*
*
*
*
#
*

|  T h e  B a r  R e v i e w  o f  A l a s k a  - T B R  is  p ro u d  to  a n n o u n c e

|  i t s  a f f i l ia t io n  w ith  B R C  o f  C a l i f o r n i a .
s

The BRC-TBR package offers the BAR applicant: |

J
Complete and updated outlines on all subjects tested on the £  
Alaska Bar exam. . . .
BRC  video lectures In Anchorage on required California law.

• • •

Live TB R  lectures In Juneau and Anchorage by specialists in $ 
each field oi Alaska law.

I
All BRC  and TBR  lectures available on tape cassette.

|
"ractlce  exams in all subjects tested on the Alaska Bar exam. *

T h e  B a r  R o v ie w - T B R  

P .O .  B o x  1 3 1 2  

J u n e a u .  A l a s k a  9 9 8 0 2

|  In A n ch o ra ge co n ta c t H o ity P to o g . 279-2S2S
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T h e  L a y  o f  t h e  L a n d  R e :  S u n s e t

by R a n d a ll P. B u m s

Editor's note: Mr. Bays Shoaf, 
formerly of the North Carolina Bar As­
sociation, has sent the Alaska Bar As­
sociation a summary of some recently 
completed research regarding sunset 
review of bar associations. Part of the 
following is based on his tesearch, en­
titled "Application of Sunset Laws to 
State Bars."

A  true sunset law is one that 
provides for periodic review and possi­
ble automatic termination of an agen 
cy. A date L« established for termina­
tion and unless there is positive legisla­
tion continuing the agency, in present 
or altered form, the agency goes out of 
existence.

Only Integrated bars created 
wholly or In part by legislation can be 
subject to sunset laws. Twelve (12) 
states have both integrated bars and

sunset laws: Alabama, Alaska, Louisi­
ana, New Mexico, North Carolina, 
Oregon, Sooth Carolina, South Dako­
ta, Tennessee, Ui ah, Virginia and Ver­
mont. Sunset laws now specifically 
apply to some stt.tr bar functions in M
(6) of those states (see chart b e lc .) . In 
addition, the non-integrated state of 
Maine has applied its sunset provisions 
to the board of law examiners. Ala­
bama (integrated) and Indiana (non­
integrated) have review statutes, but 
they are not true sunset laws in that 
they do not provide for automatic ter­
mination. The sunset laws in each of 
thir states impose very similar duties as 
regards what the bar association or 
court "agencies" must provide to the 
legislature concerning sunset review. 
Generally, the laws require each entity 
to demonstrate the public's interest and 
need in its continued existence, to de­
scribe its powers, duties and functions; 
to provide a financial statement; and to 
describe tho »functions that in its own 
view need change or modification 

Alabama, which went through

sunset review in 1978, and survived, 
believes the process to have substan­
tially improved its relationship with 
the legislature. Similar to Alaska s po­
sition, the North Carolina State Bar 
has refused to turn over attorney 
grievance records to the North 
Carolina Sunset Commission, and has 
presented the question to the Supreme 
Court "for guidance. " Florida is cur­
rently going through sunset hearings. 
According lo Stan Spring of the Florida 
bar, the review committee's repr ♦ is 
due out any day. Inasmuch as the 
Florida legislature is due out at the end 
of May, things are heating up. One of 
the anticipated recommendations of 
the committee is to propose an amend- 

, Ttnent to a 1957 co utKutional provision 
Vwhat gives Florida Supreme Court ex­
c lu s iv e  jurisdiction over the legal 

profession, substituting—of course— 
the legislature.

Alaska Sunset Update

On April 28,1980, the House Judi­

ciary Committee unveiled a "working 
draft" ol a committee substitute for HB 
984 which it originally introduced on 
March 32st. The draft substitute, 
according to committee members and 
counsel Margaret Berck, is not 
intended to be responsive to the public 
testimony it received in early April, 
but generally was expected, at this 
point in time, only to contain those 
items the committee originally desired 
to see included in the bill and which 
Dick Bradley (of Legislative Affairs) 
had changed when he drafted it for 
formal enrollment Major among the 
items returned to the bill is the 
provision subjecting the bar to APA 
procedures. The bill still leaves tl,_ bar 
as a voluntary agency of the state, and 
has yet to put back ABA law school 
accreditation for admission. The 
working draft has further "refined" the 
definition of the practice of law. Presi­
dent-elect Bart Rozell reports that 
mark-up sessions will be held during 
the next two weeks.

W h a t  O t h e r  S t a t e s  a r e  D o i n g  U n d e r  S u n s e t  L e g i s l a t i o n

STATE

ALABAM A

A LASKA

INDIANA

MAINE

NORTH CAROLINA

OREGON

TENNESSEE

AGENCIES AFFECTED TERM INATE DAFE

1) Board of Commission­
ers of Alabama State Bar.
2) Board oi Bar 
Examiners.

Board of Governors cf 
the Alaska Bar 
Association,

1) Clerk oi Supreme a id 
Appellate Courts
2) Reporter of Supreme 
and Appellate Courts
3) Supreme Court
4) Court of Appeals

11 Board of Examiners

1) North Carolina State 
Bar
2) Board ol Law 
Examiners

1) Oregon State Bar

1) Board of Law 
Examiners

October 1,1978; every 
four (4) years thereafter 
Went through 1978 sun­
set review "relatively" 
unscathed.

July 1,1980: every four 
(4) years thereafter

June 30,1982; every ten 
(10) years thereafter

June 30.1983

July I, 1979 (has been 
extended),

1981: generally every 
eight (8) years

TYPE OF LAW

Quasi-sunset (i.e., man­
datory review but agen­
cies terminate c.nly upon 
action of both houses of 
legislature).

True-sunsct (i.e., auto­
matic terminal Ion with­
out legislation to 
continue).

Quasi-sunset. The four 
agencies are nc t 
abolished and io not 
terminate, but are sub­
ject lo evaluation and 
possible restructuring.

True sunxet

True sunset
True sunset

June 30, 1985; every six True sunset 
(6) vesrs

EVALUATION EN TITY

Se'ect joint legislative committee review agencies; 
review includes public hearings. Makes 
recommendation to full legislature.

A committee of relerent« of each house of the 
legislature; review includes association and public 
testimony. Legislative Audit Division issues a report; 
a report with a summary of the findings and 
recommendations is then issued by each commlttre.

A  joint standing evaluation committee reviews the 
four agencies', reports recommendations ol the 
governor, legislative audits, and reports its findings 
and recommendations to the legislative council.

The Joint Standing Committee on Performance 
Audits evaluates the board's report and conducts Its 
own analysis: submits report and recommendation to 
legislature.
The Cove; 'oriental Evaluation Commission conducts 
a performance evaluation and submits reports to the 
General Assembly, along with its recommendations. 
Public lestimony is taken re: the report issued by the 
commission.
Joint interim committee reviews the bar's report, 
holds public hearings. Recommendations are 
submitted to the Legislative Assembly not later thin 
IB months prior lo termination date of the bar.

Joint subcommittees of both houses form an 
"evaluation committer" which holds public hearings 
and receives public testimony, as well at from the 
bc-ard. Recommendation!, are then sent to the 
legislature.

C i v i l  R u l e  8 1

in response to comments by the 
Supreme Court, I he Board ol Gover­
nors now proposes amendments to 
Civil Rule 61 as follows:

(a) Who May Practice.
(1) Members of the Alaska Bar 

Association. Subject to the provisions 
of paragraph (2) of this subdivision, 
(ONLY) no attorneys |WHO AREI 
other than active members of the 
Alaska Bar Association who reside 
within this state or who continuously 
maintain within this state an office in 
which the practice of law is conducted 
shall be entitled lo practice in the 
courts of this state.

(2) Other Attorneys—Courts. A 
member in good standing of the bar of 
a court of tne United States, or of the 
highest court of any state or any terri­
tory or insular possession of the United 
States, who is not a member of the 
Alaska Bar Association, or an active 
member of the Alaska Bar Association 
who does not meet the requirements of 
paragraph (1) above, who is not other­
wise disqualified from engaging in the

practh^TTTawTl^ffl^tateTma^E^
permitted, upon motion, to appear and 
participate in a particular action or 
proceeding In a court of this state ^he 
motion, and notice of hearing, if any, 
shall be served on the executive direc­
tor [SECRETARY! of the Alaska H 
Association, the State Department i . 
Revenue and, unless the court directs 
otherwise by an order pursuant to Rule 
5(c) of these Rules, on each of the par­
ties to the action or proceeding. With 
his motion, the applicant must file with 
the court the following:

|a| The name, address and tele­
phone number of a m-niber of ;he 
Alaska Bar Association with whom the 
applicant will be associated, who 
~aintains an office in thr judicial dis­
trict where the action or proceeding is 
pending and who is authorized to prac­
tice in the courts of this state.

|bj A written consent to the mo­
tion, signed by such member of the 
Alaska Bar Association.

[c| A  certificate of the presiding 
judge or clerk of the court where he has 
been admitted to practice, executed not 
earlier tf an 60 days prior to the filing 
of the notion, showing that he has 
been so admitted in such court, that he

TsT̂ oc*n!a!\3!r?!wrei^nd!!ian!!i 
professional tharacter appears to be
good.

An attorney thus permitted to ap- 
l>ear may participate in a particular ac­
tion or procuring In all resp"cts, ex­
cept lhat all documents requiring sig­
nature of counsel for a party may not 
Ire signed solely by such attorney, but 
must bear tie  signature also of local 
counsel with whom he Is associated.

The remaining sections of Civil 
Rule 81 remnin as currently written.

P ro p o und  A m e n d m e n t  
R u le  14

Proposed Amendment to Rule 14, 
Alaska Bar Rules.

Rule 14(a)(7), Alaska Bar Rules, Is 
amended to read as fellows:

(7) In his discretion, prosecute 
complaints and appeals, in the prose­
cution of which he shall act in a sepa­
rate, advetury capacity, and not as 
counsel for the board, so that he shall 
have the pawer to advocate discipline 
other than lhat recommended or or­
dered by s Hearing Committee or by 
the board, as the case may be.

A n c h o r a g e  B a r  

A s s o c i a t i o n  

L u n c h e o n s

Tuesday, May 6th—Walt Baldwin 
will spe.ik on the Anchorage Bar Asso­
ciation Insurance program.

May 12th—Julius Brecht, Director 
of Banking and Security Division will 
speak on financial institutions and 
security law.

May 19th—Mike Waltl, Executive 
Director, Center for Parents and Chil­
dren will speak on what the center can 
do to assist attorneys.

D o n ’t S u p p o r t  

O u r  N o n -  

A d v e r t i s e r s
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S u n s e t  R e v i e w .  

W h a t ’s  B e s t  f o r  

L a w y e r s  &  

T h e  P u b l i c ?

G u e s t  Editorial

b y  K a re n  H u n t

The House Judiciary Committee is 
currently formulating its proposed leg­
islation after taking public testimony 
on the Bar Association.

The Committee members are 
wrestling with the central issue of 
public concern about delivery of legal 
services and committee concern about 
the accountability of the BA.

Accountability

This writer's personal viewpoint is 
that the BA should continue to func­
tion under the present system where it 
it a creature of the legislature because 
of the Integrated Bar Act and at the 
same time is regulated by the Supreme 
Court through admissions and disci­
pline rules adopted by the court. The 
present system needs to be strength­
ened, however, by either amendments 
lo the Bar Act or to the court rules (or 
hnth) to require more accountability to 
ti>c public in the areas of admissions^ 
and discipline. Such accountability can 
be achieved by (1) giving quarterly dis­
ciplinary reports lo the court and to the 
chairman of the House Judiciary Com­
mittee; (2) giving biannual admissions 
reports to the sane entities following 
each bar exam; j" d  (3) giving the an­
nual audit of Association funds to botli7 
entities. Considr-ition should also be 
given lo giving an over-all annual 
report on the status of the Association 
not only to the court and the chairmen 
of House Judiciary, but to the inetnber- 
rhip as well, Some of these reports art 
now given to the court. Given that the 
Associatio- "re* receive stale funds for 
discipline, a requirement by the legisla­
ture that the BA be accountable lor 
such monies does not appear to be an 
unreasonable request.

Accountability, however, is only 
one side of the concern which both the 
public and the profession have about 
sunset review. An independent legal 
profession must be maintained both for 
the sake of the profession and for the 
best interests of the public.

Best Interests of the Public

As presently structured, the BA is 
not iotally controlled by cither the 
court or the legislature—and lhat Is ex­
actly where the profession should be— 
suspended between both branches of 
government, but accountable to both. 
The reasons arc simple, but go directly 
to the heart of the issue of aelivery of 
competent legal services to the public.

If the legal profession were solely 
under the control of the court, the In­
dependence of the profession to criti­
cize the court and to work actively to 
change procedures, judicial attitudes, 
etc. could be severely curtail.d. A re­
cent rxatnple of lawyers' independence 
working for the best interests of the 
public is the bar response and objection 
to mandatory appointment of all pri­
vate attorneys to represent confll'; 
criminal defendants regardless of com- 
petency considerations. Anothet ext .m- 
ple In Anchorage is the trial bar's hr id- 
on collision with the Supreme C urt 
Calendaring Committee on procedures 
to try to solve the backlog and trailing 
prob’-ms. Although the threat of court 
• appointed - licensing - and - disciplinary 
-boards interference with lawyer's in­
dependence seems remote because of

firesent court personalities, nonethe- 
ess. the chilling effect of potential in­
terference must not be ignored.

t olitidzation a Threat

On the other hand, politicizing the 
legal profession by putting licensing 
and discipline under an executive 
branch appointed board which is sub­

ject to political influences of the ruling 
majority is likewise a threat tc 'he 
public interest. The filing of unpopular 
lawsuits on behalf of minorities or 
minority viewpoints must never be dis­
couraged by permitting political 
pressure to be applied to the lawyer 
representing such diencs or view­
points. A  Molly Hooch case must be 
permitted without fear of political re­
prisals on the lawyers that file and 
prosecute the case. An inunction 
which stops pipeline construction for 
three years must never result in li­
censing problems or disciplinary 
threats against the attorney handling 
the case.

Potential for Abuse

In discussion with some lawyers, 
the above concerns have been dis­
missed cn grounds that it can never 
happen in Alaska. The question is not 
whether it w ill happen, but instead the 
question is whether the potential is 
created because of the structure of the 
legal profession in this state. The 
public interest is best serv 1 by avoid­
ing the potential rather than by de­
pending on the goodwill of those in 
power.

The independence of the BA is es­
tablished; the accountability of it is 
open for scrutiny. The true interest of 
the public and the profession will be 
served best by demands for accounta­
bility; and not by insistence upon 
dependency and control.

v- L e t t e r s  t o  

t h e  E d i t o r

rar Editor;
Tire second interview question 

posed to the Board of Governor's can­
didates in the March Bar Ran needs 
ciarlfication. This Question states;

"2. In light of the ombudsman's 
recent criticism and the possibility that 
the integrated bar may soon become a 
victim of Sunset Legislation, how do 
you assess the Job that the present 
Board of Governors has been doing 
and what new directions, programs or 
policies would you recommend?"

Our contact with ’ he bar to date 
has brcn a recitation of complaints that 
ve  have the duty to investigate. There 
ir a legal dispute between our office 
and the bar as to our jurisdiction to in­
vestigate these complaints.

Before the legislature 1 clearly in­
dicated that I am in no position to 
judge how well or badly tne associa­
tion is conducting Its affair* since we 
have not gained access to the Informa­
tion necessary to conclude these in­
vestigations.

Sincerely, 
Frank Flavin
Ombudsman

Dear Harry;
I recently distributed a policy 

memorandum to the Clerk s Office em­
ployees that could have an impact on 
the bar. In an effort to keep the bar 
aware of this change I would appreci­
ate it if you would publish the follow­
ing in the next issue of the Bar Rag.

Effectively immediately, and to 
the extent possible, the Clerk's Office 
will screen new civil case filings to 
eliminate the improper filing of cases in 
two categories. First, pursuant to Rule 
76, Rules of C ivil Procedure, we will 
no longer .Accept new actions that are 
being filed on any outdated form (I.e. 
old small claims forms or any other 
outdated form that may have been 
issued by the Court at some time in the 
past). Second, pursuant to A .S . 
22.20.040, all corporate plaintiffs must 
be represented by an attorney. If an in­
dividual attempts to file an action on 
behalf of a corporation without the re­
quired legal representation this filing 
must be rejected.

Every reasonable effort will be ex­
pended to identify at many of these 
categories of cases as possible at the 
time of filing to avoid the considerable 
waste of time and expense that will be 
required to send these matters back for 
refiling when they are identified at a 
later time. Your cooperation in this 
matter will be greatly appreciated.

If you have any questions regard­
ing the information above pU^se do 
not hesitate to call me.

Sincerely, 
T. S. Moninskl, U 

Assistant Area Court Administrator

I N S I D E /

O U T S I D E

O b s e r v a t i o n s  &  

C o m m e n t s  

b y  K a r e n  L. H u n t

Proposed New Code of Ethics

The disclosure of the drafted Rules 
of Prof-ssional Conduct as disclosed 
during the AEA's mid-year convention 
in Chicago will be voted on by the 
House of Delegates in 1981. The pro­
posed Rules have raised controversy. 
The most questioned provisions are 
those requiring radical changes in the 
nature of corporate and business dis­
closures in the relations between attor­
neys and their clients. The drafted rules 
require corporate counsel to blow the 
whistle on conduct by business officials 
they consider legally harmful lo the 
corporation. If necessary, the lawyers 
would have an obligation to report 
such conduct directly to the Board of 
Directors or shareholders.
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in other provisions, attorneys 
would be required under the new rules 
to disclose to the Court irstances in 
which clients involved in ..v il matters 
knowingly committed perjury. This is 
an example of the proposed rules 
which alter judicial theories of confi­
dentiality between the lawyer and the 
client. In Chicago, Robert Kutak, 
Chairman of the Special Commission 
to evaluate professional standards 
stated that the provisions altering the 
confidentiality rules are included "be­
cause we believe that the right of confi­
dentiality, while very strong is not ab­
solute, and that there can be cases 
where the rights of others have a 
priority."

Another controversial provision is 
one requiring mandatory pro bono 
which must be reported annually to the 
appropriate regulatory authority. This 
proposed rule was substituted for an 
earlier draft which would have re­
quired a mandatory 40-hour per year 
pro bono service for every lawyer in 
the country.

As noted in * earlier column, the 
Association of Trial Lawyers of Ameri­
ca, allegedly deeply critical of the pro­
posed new ABA Code, has set up Its 
own commission. As a result of the 
ATLA  Commission, some legal observ­
ers foresee a State-By-State battle be­
tween ATLA  and the ABA over which 
set of rules will be adopted.

Pilot Progratr; Lawyer Referral Service

The ABA Board of Goveinors has 
approved $78,987.00 to fund a 18-month 
pilot project by the Louisville B«r Asso­
ciation to test new methods of promot­
ing Lawyer Referral Services and pro­
viding legal information to the public 
through them. The Louisville Bar will 
alto provide project funding.

The pilot project developed in re­
sponse to a growing public desire for 
legal inlormatlon, will expand LRS ad­
vertising campa'gns, implement infor­
mation services such as TEL-LAW and 
the appointment of an LRS staff attor­
ney to give caller* Immediate antstenc* 
in identilying whether they have a legal 
problem ana, if possible, to help them 
solve it during their first call to the 
LRS.

FBA Aids in Firm Economics

Tile Florida Bar Association has 
allocated $20,000 to hire a full-titr ; 
staff consultant on the gimmick of oi- 
fice hurdles, including time keeping, 
billing, managing nonlawyer em­
ployees, and use of libraries and ac­
counting and scheduling systems aimed 
particularly at the sole practitioners 
and small firms to assist in malpractice 
loss prevention. The service il designed 
to give advice on fine point* of law of­
fice economics, Including profitability, 
liquidity and budget control also.

In response to an inquiry as to in­
terest tn such a program, 800 attorneys 
responded. The bar then sent a ques­
tionnaire asking about the firm's ad­
ministrative practices. Several law 
firms were chosen as test groups, with 
law office managers acting as volunteer 
com Itants during the test session.

The progran , designed to get un­
derway by August, is expected to fund 
an additional $74,000 in startup costs 
from program fees and from possible 
contributions from an insurance com­
pany which has shown interest in the 
risk-managemcnt potential of the pro­
gram. The fee schedule for the service* 
are predicted to be $35 per hour for in­
dividual consultants and $40 for half­
day and ?50 for full day for law firms.

Dlsbr.ment

In December, 1979, the New Jersey 
Supreme Court ruled that attorney* 
who steal their clients' money have no 
business being in the legal profession. 
The Court ordered disbarment of a 
lawyer who had reportedly failed for 
nearly two years to return $23,000 lo a 
client from the sale of the client's 
house. The case apparently approach** 
a "per se" rule for lawye.* who misap­
propriate client's fund*.
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A N C H O R A G E

(W ith  A p o lo g ie s  to  C a r l S a n d b u rg )

A ir Crossroads for the World,
Fast Food Chain Record Setter, Marker Up of Prices,
Player with Barges and Arctic Toy Train Handler,
Bland, sleeping, comatose,
City of the big Nothing:

They ttll me y are boring and 1 believe them, for I have read your 
newspapers.

And they tell me you are wicked and 1 believe that too, for I have been to your 
churches and heard the sermons.

And they tell me you are unnecessary and my reply is: Can you imagine tzyiig 
to cram this many people into Seward?

And having answered I turn once more to those who sneer at this my city, 
ard 1 give them back their sneer and say to them:

Come, show me another city so passionless and dull, so proud to have survived 
without a single reason for being here.

Flinging yawns back across the inlet, rolling snores along the Chugach and 
out into the vast nothingness that eventually coalesces into Fairbanks; 

Inert as the statue of Captain Cook blankly contemplating the not-so-distant 
shore no bridge will ever span.
Flabby,
Empty-handed,
Horizontal.
Drifting,
Snoozing, dreaming, waiting,

Waiting for tomorrows indistinguishable from today.
Waiting until someone with compassion pulls the plug,
Waiting and listening to a slow, rhythmic beat.
Under the wrist is the pulse that sounds from the mlet,
Sloshing back and forth, and back again.
Carrying the waste products of this, my city,

Sloshingl
Sloshing a lullaby to a dizing, never to waken giant. Empty-handed,

horizontal, comatose, proud to be A ir Crossroads, Past Foot) Chain 
Record Setter. Player with Barges and Arctic Toy Train Handler.

b y  H a rry  B ra n s o n

C L E  T o u r  t o  

C h i n a  t o  B e  

O r g a n i z e d

b y  K o n  W a lla c k

1 read Judge Blair’ s account of his 
trip to China in the September, 1979 
issue of the Bar Rag with great interest 
because as some of you might know 
my wife Tandy and 1 also visited China 
last summer.

Our trip was somewhat different 
than the Blairs', however. We had 
traveled to Hong Kong without any ar­
rangements for a tour into China. 
After a number of inquiries with the 
China Travel Service and some private 
tour companies, we were able to join a 
group of American doctors and their 
wives who were schcduL-d for a medi­
cal tour of China. Apparently the DC 
10 problems had prevented one couple 
from making the trip and we were able 
to take their place.

The p h yi.ian s were from various 
parts of the United States including 
Californ ia , Louisiana, Michigan, 
Arkansas, Maryland, and Massachu­
setts. They included general practition­
ers, surgeons, an obstetrician, a derma­
tologist, and a psychiatrist. The 
psychiatrist also had a law degree and 
the group also included another lawyer 
who was from Louisiana.

Acupuncture

Our tcur took us to Cuangshou 
(Canton). Shanghai, Nanjing (Nan­
king). and Beijing (Peking). In addition 
to visiting the many tourist attractions 
we toured urban and rural medical 
facilities. W r witnessed three opera 
tlons In which only acupuncture anes­
thesia was used. It was a remarkable 
thing to -watch an operation (in this 
case a thyroidectomy' while the patient 
was fully i.-onscious and watching us. 
Then at rtvt end oi the 90-minute proce­
dure, the patient sat up, waved at us, 
and then walked off the table. W i also 
visited tn acupuncture therapy clinic, 
and a clinic where toes were trans­
planted to replace thumb* and fore­
fingers lest in industrial and traffic 
accidents.

Peking University

Whllr in China 1 spoke with our 
guides and the China Travel Service 
about the possibility of arranging a le­
gal tour for interested attorneys. I was 
told that such lours had been arranged 
In the pad and that given enough lead 
time one could be arranged. In fact a 
special visit to Peking University was 
arranged so that Tandy and I and the 
other attorney from Louisiana could 
meet w ill  a member of the law faculty. 
Professo • Yang, through our interpret­
er, spoke of the new criminal code be­
ing enacicd in China, the Chinese legal 
system, the work on the new civil 
code, and the proposed system of 
Economic Courts to resolve contractu­
al disputes between state owned enter­
prises He also spoke of the effects of 
the cultural revolution on China's legal 
system and Peking University, and hi* 
own ex[>erlence in being sent to work 
on a wheat farm in Northern China.

Legal Tour

This fall I presented a proposal fot 
organizing a legal tour to China to the 
CLE committee of the Bar Association. 
My proposal was then presented at the 
December meeting of the Board of 
Governors. The Board of Governors 
approved the proposal in principal for 
C LE credit, the amount and nature of 
which to be determined later. The pro­
posed tour would take place during the 
summer of 1981.1 would expect it to be 
approximately three weeks long in­
cluding four to five dt/s in Hong 
Kong. I would expect the China por­
tion of the trip to Include visits to 
Guangzhou, Shanghai, Sian, Hangz­
hou (Hangchou) or Nanjing, and Bei­
jing. The tour would originate from 
and return to Anchorage.

Potential legal aspects of the tour 
in Hung Kong would include meetings 
with a representative of our Alaska 
State Asian Office, representative* of 
American law firm* in Hong Kong on 
the nature of their practice* with an ac­
cent on American trade with Hong 
Kong and China, and speakers from 
the Hong Kong legal community on the 
barristcr-solicitcr system.

Chinese Legal System

Potential legal aspects of the tour 
in China would Include viewing ses­
sion* of community or commune arbi­
tration committees tn resolving »mall 
civil disputes, sitting in on a people's 
court trial, a tour of a Chinese prison, 
meetings with law faculty, attorneys, 
and/or judges to discuss the Chinese le­
gal system, and meetings with govern­
ment official* a* to Slno-Amerlcan and 
pa ocularly Sino-Alaskan trade.

I would expect the tour group 
would be limited to 30 people including 
wive* and guests, but if the response i* 
strong enough other groups of 25 lo 30 
could also be scheduled for other times 
during the summer.

A  firm itinerary for the Hong 
Kong portion should be available well 
In advance, Other than a commitment 
on wh'-h cities in China would be visit­
ed and for how long, no specific 
itinerary will probably be available n- 
til the tour would actually arrive in 
that city. At least this was my experi­
ence on the medical tour. However we 
found that the guides and the China 
Travel Service dio try to fulfill all re­
quests and to take us wherever we 
wanted even if this required uome last 
minute scheJule shuffling.

Tour Costs

A rough estimate on the cost of 
such a tour is $4.500.00-$5,000.00 in­
cluding airfare, hotels, tours and most 
meals. Hopefully this estimate will 
prove to be a high one. Having re­
ceived the Board of Governor’s ap­
proval for CLE credit for such a tour, I 
am now making my formal inquiries 
with the airlines, the China Travel 
Service, and with tour operators in 
Hong Kong. 1 hope to have more 
specific information in the relatively 
near future.

If anyone believes they might be 
interested in such a trip please fill out 
the form below and *nnd it lo me. Feel

'-ee to nuggest legal activities or addi­
tional c ties you might be interested in 

It tJiould be noted that there are 
certain restrictions on minors or handi­
capped persons entering China. If any­
one hat a handicap or thinks they 
might bring a person with a handicap 
or who will hr undri the age of 21, 
please advise me well in advance.

C L E  Tour to C h in a

I am interested in the C LE  lou r to 

China.

Name__________

Mailing address.

Firm _ _ _ _ _ _ _

Names k  relation _

of others who ____

.night accompany _

you_________________

Sped,*! Information

(handicaps, _______

mlno-s, e t c ) _______

Suggestions fo r___

legal activities ___

or additional cities

Mail to:
Kenneth L. Wallack
JOHNSON, CHRISTENSON k 
ASSOCIATES
1007 West 3rd Ave., Suite 300 
Andtoiage, Alaska 99501

N I T A o f  t h e  

N o r t h

Responding to the judiciary's call 
for the development of an adequately 
trained and professionally responsible 
civil and criminal trial bar, the Alaska 
Bar Association and the National In­
stitute for Trial Advocacy are jointly 
sponsoring an intensive nine-day trial 
advocacy program for Alaska attor­
neys. It w ill be conducted at the Alyes- 
ka Resort in Girdwood, Alaska, fi.im 
August 16 through August 24, 1980.T h e  N IT A  M eth o d

The NITA teaching method is 
primarily based on the concept of 
learning by doing. During class ses­
sions student-lawyers will perform as 
trial counsel in all the various phases of 
a triai, from uofr dire to closing argu­
ment. Performances are critiqued by 
faculty immediately after they are 
given and most performances are 
videotaped for further in-depth review 
and critique. While the N ITA course is 
primarily focused on teaching advoca­
cy skills and courtroom presence, it is 
also an excellent learning tool in legal 
problem-solving, developing and car­
rying out a theory of the case, and 
basic questioning techniques which are 
essential even if you don't try cases 
regularly.

The first seven days oi classroom 
sessions cover jury selection, basic and 
advanced direct and cross examina­
tion, exhibits and demonst'ative evi­
dence. Impeachment, adverse examina­
tion, expert witnesses, opening state­
ments, and closing arguments. The 
faculty will also give several lecture* 
and demonstrations throughout the 
week. During the final two days, each 
participant will team up with one other 
to conduct a full civil or criminal jury 
trial. NITA juries are generally six In 
number and are composed o' peo rle 
drawn from the local community.

Faculty

The enrollment for NITA of the 
North will be limited to two sections of 
24 student-lawyers. Faculty for each 
section consists of a team leader, trial 
judge, and three experienced trial at­
torneys. The faculty for this session 
will he one of the most outstanding 
ever assembled tor a NITA program.

Heading one team will be Profes­
sor [ames W. Jeans. Professor Jeans 
teaches at the University of Missouri 
law  School and maintains a ‘'lawyer’s 
lawyer" trial practice. He I* the author 
of Trial Advocacy a West publication. 
The judge for the Jeans section will be 
the Honorable james M. Fitzgerald, 
United States District Court Judge in 
Anchorage. His faculty team will in­
clude William R. ("Billy Roy") Wilson, 
of Little Rock, Arkansas; Professor 
John Strait, University of Puget Sound 
Law School; and Professor James Mc- 
Elhaney, Case Western Law School, 
Cleveland, Ohio. Many of you may 
know of Professor McElhaney through 
hi* 'Trial Notebook" series found in 
the ABA publication Litigation, He 
will be giving a series of lectures on se­
lect topic* of evidence and advocacy 
throughout the session.

Heading the other team will be 
Barbara Caulfield, former Director of 
the Hastings Center for Trial and Ap­
pellate Advocacy, who was recently 
appointed academic dean at Hastings 
College of the Law in San Francisco. 
Joining her will be Howard Janssen, 
Assistant Dis'rict At'omey in charge of 
the Berkeley California office; Paul 
Bardacke of Sutin, Thayer 4  Brown, 
Albuq jerque, New Mexico; and Jo- 
Anne Wolfson, a nationally renowned 
criminal defense lawyer from Chicago, 
Illinois. The Honorable Warren Wolf­
son, Judge of the Circuit Court in Cook 
County, Illinois, w ill serve as trial 
judge for the Caulfield section. The 
Wolfsons are a remarkable couple who 
alone are well worth the price of 
admission.

[continued on pago 6)
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(continued from page 5)
The Cost

The N ITA experience requires a 
major commitment from its partici­
pants in time, energy and money. The 
case materials must be read and 
thoroughly digested before the session 
begins, for once it does begin, the pace 
closely r>roximates that of an actual 
trial. Besides being a lovely location 
with fine accommodations, the pri­
mary reason Alyeska was selected as 
our program site was simply to isolate 
participants from the day-to-day dis­
tractions of their practice. We will re­
quire that all participants stay in Gird- 
wood throughout the program. If you 
intend to bring family along, do not 
plan on having much free time to share 
with them.

Tuition for the program will be 
S700.00, with room and board (twin 
occupancy plus three meals per day) 
costing an additional $300.00 per per­
son. Roommate requests will be 
honored and single room occupancy 
can be arranged for an additional 
price. A limited number of partial 
scholarships will be available for those 
applicant: demonstrating special 
needs. Bus service to and from Anchor­
age will be provided for those who re­
quire it. If any of you or your friends 
own living accommodations in Gird- 
wood and would like to contribute 
much-needed space for our faculty, 
support staff and scholarship partici­
pants, please notify me as soon as 
possible.

Applications will be sent to each 
bar member in the next state-wide 
mailing. To insure a place in the pro­
gram, a $300.00 deposit made out to 
the Alaska Bar Association must be 
enclosed along with your application. 
It is anticipated that enrollmt-.it will 
close no later than July 15, 1980, al­
though a wait list will be established. 
Ccurse materials and program schedul­
ing will be mailed to all participants by

the eno of July, at which time the 
balance for tuition and room and 
board will be due.

While the N ITA program cannot 
magically (instantly) convert a begin­
ning advocate into a courtroom super- 
star, it does instill confidence in the at­
torney's own ability to act as trial 
counsel and substantially increases the 
attorney's competence to o r y  on a 
trial. Graduates uniformly consider 
NITA to be their most rewarding and 
meaningful professional experience. It 
is well worth the cost.

Persons seeking further information 
about the program should write or call: 

Frank D. Rothschild 
Perkins, Coie, Stone, Olsen 8c Williams 

420 L Street, Suite 301 
Anchorage, Alaska 99501 

(907) 279-8561
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A p r i l  4 , 1 9 8 0

Minutes of the 
April 4, 1980 Meeting 

of the Tanana Valley Bar Association

President |on Link called the meet­
ing to order at 12:20 p.m. President 
Donna Ward was the only guest. The 
minutes were mumbled and President 
Link introduced President Ward to 
give a president's report about the pres­
ent situation ns viewed by the present 
Board of Governors. President Donna 
presented the present perplexing 
panoply of pandemonium produced by 
the poll presented by the present Judi­
cial Council; the puny and pusillani­
mous impression made by malpractice 
prevention insurance; improved print ■ 
ing of presentable envelopes; the prime 
powwow of legal publicans; who will 
be prevailed upon to prance to the 
statutory grape; the prime publication 
of the bar; and that preponderating 
pressing problem produced by Alaska’s 
pewee parliament which is preparing lo 
pre-empt our place in the sun (set)

( t o o f f l o o o o o o o o c o o o o o f l o e o a o t w f l o o o o e e o f l e

W O R D

P R O C E S S I N G

S Y S T E M S

11 W e  H c v e  T h e  Finest

11 W o r d  P r o c e s s i n g  S y s t e m s  

j | Available. Call Us, A n d

] | W e  Will P r o v e  It!

A r c t i c  O f f i c e  M a c h i n e  &  F u r n i t u r e  C o .

2 4 0 0  S p e n a r d  Rd. 

A n c h o r a g e ,  A l a s k a  9 9 5 0 3  

P h o n e  2 7 7 - 3 5 2 7
p o o o o o o o o s o o o o o o o o o o o o o o o o a o o o o o o o o o

plentitudes of palaver produced a pau­
city of prophylactic palliatives the 
present board preferred status quo 
preservation prestiuigitous supremes 
press for preservation of integration. 
Pointlessness prevailing in the p.m. 
and the secretary being out of P s , the 
meeting ended.

King Arthur

A p r i l  1 1 , 1 9 8 0

Minutes of the 
April 11, 1980 Meeting 

of the Tanana Valley Bar Association

The meeting was called to order 
early by an austere and auspicious Jon 
Link. Two or three guests were an­
nounced as being seated on the far side 
of the room, but the persons announc­
ing same ..poke in a soft, feminine 
voice (note the sexist overtones) and 
the syllable so uttered were inundated 
by the cacophony stemming from the 
dice game and/or barroom brawl being 
conducted at the center table. Those 
guests shall wherefore, and forever 
more, remain anonymous.

Alliterative minutes were deemed 
"piss poor" by the president. The first 
committee report was given by Ron 
Smith, Chairman of Law Day for the 
year of our Lord one thousand nine 
hundred eighty and several years here­
tofore and herea/t :r. In a burst of 
organizational optimism, he passed out 
a brilliantly conceived (if insulating' 
contract whereby all members of Local 
235 of Barristers and bartenders agree 
to attend the event in order to b< 
regaled with the first-hand account ol 
the loss of virginity of Charles Cole, 
Esq. during territorial day*. Judge Blair 
pointed out that no date was specified 
in the elaborate contract, and this set 
the tenor for the rest of the meeting. 
Pat Alola somehow took volunteers 
for tour guides for a courthouse tour. 
Ralph Bcistllne suggested inmates be 
used, and the response was over­

whelming. Only three members of the 
bar have not volunteered to spend the 
afternoon and evening of Thursday. 
May first, showing second graders and 
new members of the bar where the law 
library is and how to find the lifesavers 
in Harry Davis' desk drawer.

The library report was punctuated 
with an instruction to our president 
that, had he been in the library, he 
would have realized that the system 
changed about five years ago. The 
treasurer reported an extortive attempt 
by the Alaska Bar Education Fund and 
several of his children. Only the chil­
dren have been successful. Bob Grose- 
close moved and Ralph Beistline sec­
onded that we give $401 to the state 
bar in order lo show the Anchorage 
bar their relative status. The motion 
was concentially tabled in order to find 
out who would be taking advantage of 
the scholarship and whether there was 
any pride at all in the Anchorage bar 
that we might offend. The legislative 
report was actually brief for the first 
time in histo-y. It covered Workmen's 
Compensation, sunset of the bar, and 
men' ’ health for all concerned. There 
was brief discussion of California 
Penal Code, Section 673.1, which re­
quires permission by a social service 
agency before any punishment of a 
physical nature can be administered to 
any child.

It was moved by Dick Madson, 
seconded by A rdy KJelnfeld, that we 
oppose the proposed bar rule requiring 
adults and massive document accumu- 
! tion with respect to administration of 
...tomey's trust accounts. The motion 
passed unanimously. The president ran 
'rom the room screaming "we're ad­
journed.’’ It was so early that almost 
no one paid their lunch bill, and the 
fire doors were closed  with escaping 
unpaid customers.

By executive fiat.

King Arthur 

[continued on pugs It]

A M E R I C A N  F A M I L Y  L A W  T A X  R E P O R T  
presents... B A S I C  F A M I L Y  L A W  T A X  C O U R S E

For Lawyers and Mediators 
Saturday. May 24.1980

WESTWARD HILTON 
Third and E Street 
Anchorage Alaska 
1:00 - 5:00 p.m.

TN* png ram eaamtnes t#» avped to f divorce. cmphaMrmf 
alimony .ch ild  aupptv I. prupcily divttkwi. d ivmon of 
retirement benefits, deductibility oi attorney*' fe o  We h ive  
d ro jn r s l I hit (Migrant out only foi family law attorney t  and 
judges. hut a lio  for thaw  rocd aim* fam ily la *  d itpu ic t 
touching on property and support nauct The partM* t 
tlivort * are often completely unaware of the la* atpectt o'
I hear i i v t n ,  and rely entirely on lb Mr mediator* and 
counselor* not only lor co n ic uu in ca  ratting but a l»  for 
working to lu iK vti to family law U t problem!, lu ib a a  timing 
of the decree, whether yotnt return* <1*. 4d be filed.or the 
tpcciai fam ily law problems of yomt cu . udy

Seminar Leader Stephen Adam*. San Frarvoco . Ldnor A 
Publisher o f American Fam ily Law Tav Report and

PWa« mgtaia* me (or die:
BASIC F AMP* LAW TAX COLBSF May 24.1910
WeawardM4.cn
Anchorage. Alaakj

California Family Law Report, and a lu ll time specialist in 
fam ily law and appellate priwTK.4

We have reserved a block of ruumv at uxcval ra trso f 
Single 144011 Umble 13KUI

Kcwrvaitom  m ud be made d u a l ly  with the M e t  p fW  10 
May J. 19X0

Lnrollmcnt i* lim ited Kegivliaiwn fee l$000(irwludm| 
materu la t Refund upon receipt o f cancellation 4B-houn »« 
advance of program

To register. p lea* complete the form below For further 
information comae! AFLTR at M l Si *V. • rtM

MS CHECK fO ft I SAM BEGOTlATION H I  IS ATTACHED.
Make check* payaMe lo A F l TR/CFLR. Inc and wnd lo 
A n .T l/ C n J t BASK.' FAMILY LAW TAX COURSE 
Boa 2J77. San F r a n ,  CA 941»
<413)4)1-1700

-Cay .
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F a c e s

S h o r t f a l l

b y  P a t  K e n n e d yF in a n cial C r is is
The Bar Association is currently 

facing a financial crisis. The net loss 
last year (1979) was over 539,000. This 
was a result of several factors: a drop 
in membership and therefore in ex­
pected income; inflation expanding 
overhead and transportation costs; the 
unexpected costs of litigation in the 
Ombudsman suit, the F.T.C. question­
naire defense preparation, and the leg­
islative audit litigation; and some ex­
panded personnel costs.

Inherent Problems

printed
with this article indicate some of the in­
herent problems in the Association's fi­
nancial picture. Graph 1 shows that 
while income, including dues, keeps 
growing at a steady pace, expenses 
began outdistancing income in 1978 
and continued into 1979 in a greater 
amount. Graph 2 shows the distribu­
tion of expenses for 1979. Note that 
discipline is second only to administra­
tion in cost. Graph 3 shows the income 
distribution for 1979. Dues supply half 
the income for the Association, with 
the discipline income from the court 
system equivalent to C .L .E . fees and 
convention (Hawaii and annual) in­
come. Graph 4 shows what a dollar of 
membership dues must cover. Note 
that-discipline per se costs more than 
die Board of Governors or general 
administration.' Charts 5 and 6 show 
some of these figures specifically. Note 
the 374% in discipline costs since 1976 
and the 371% in travel and per diem 
fi • he board since 1976. The discipline 
costs have risen because of added per­
sonnel; the board costs have risen 
because of the rise in air fare and the 
addition of both the Hawaii meeting

tions and workshops.

Dot-blc Bind

Raise Dues

C

D is t r ib u t io n  o f  M e m b e r s h ip  D o lla r* 
'E x c lu d e s  P o rtio n * ot S e rv ic e *

Not P a id  f io m  D ue*

150,000-

100.000

G R A P H  N O .  4

E x p e n s e s

G R A P H  N O .  1
Date

Amount % Increase -1 Yr. % Increase - 197o 
(1978 to 1979) (1976 to 1979)

D is tr ib u t io n  o f E x p e n s e s  for 1979

and sending officers to such events as 
ABA and Western Regional conven-

This year It is protected that the 
ca-h shortfall w ill be ever worse. We 
are caught in a double bind; projected 
income, such as new membership fees 
and income from the Hawaii C .L .E . is 
less than expected, while costs, some­
what because ol inflation, are averag­
ing more than expected.

Extra Funds for Discipline

The question is what to do about 
the expected loss. The board, at its last 
meeting, voted to make Lawyer Refer­
ral more self-sufficient, lo abandon the 
UCLA Law Review (although that is up 
for reconsideration) and to ask the 
court system to more closely fund the 
full cost of discipline (a requested in­
crease of between $70,000 and $90,000 
depending on what is considered). The 
extra funds for discipline alone would 
relieve the financial problem. Howev 
er, the chances of such an event hap­
pening, given the state of the legisla­
ture's feelings about the Association 
and the court system budget, are 
limited.

Administration
1976 95,840 0 0
1977 106,505 11 11
1978 142,689 34 49
1979 161.992 13.5 69

Admissions
1976 33,079 0

i , US'
„  o

1977 32,164 -3 . .3
1978 29,875 -7 -10
1979 32,610 9 -1

Discipline
1976 22,660 0 0
1977 69,405 106.3 106.3
1978 74,351 7 228
1979 107,482 44.6 374

Board of Governors: Travel and Per Diem
1976 8,608 0 0
1977 11,838 37.5 37.5
1978 30,980 161.7 260
1979 40,571 31 371

C H A R T  N O .  5

G R A P H  N O .  2

In c o m e  D is tr ib u t io n  fo r 1979

The Association must then either 
raise dues or cut services, or both. 
There has not been a raise in dues since 
1974. Several alternative proposals to 
raise dues will be presented at the an­
nual meeting. In addition, a question­
naire will be sent in the near future to 
members asking which non-self-sup- 

rting services should be cut. If you 
ve any questions about the current 

fiscal state of the Association in regard 
to this matter, please call Randall Bums 
at 272-7469 or Pat Kennedy at

Date Total % Increase: 1 Yr. % Increase:

Dues
1976 143,993 0 0
1977 166,294 15.5 15.5
1978 191,266 15 32
1979 211,4/8 10.6 46.9

Income
1976 240,635 0 0
1977 283,375 17.8 17.8
1978 351,367 24 46
1979 425,242 21 76.7

Expenses
1976 211,590 0 0
1977 269 988 27.6 17*
1978 372,487 38 76
1979

1976
1977
1978
1979 

TO TAL

464,551

Surplus
or

ILoss]
29,045
13,387

121.120]
139,309]
|17,997|

25 120

Membership
1976 1,031 0 0
1977 1,214 17.7 17.7
1978 1,362 12.2 32
1979 1,460 7.2 41.6

/ s n *  r u j  i i A  4 A  D T  i / A  C



J u d i c i a l  S w e e p s t a k e s
CAN DIDATES A C E /Y R SINALA SK A BAR A D M ISSIO N S 

k  PROFESSIONAL AFFILIATIONS CRIM INALPROSECUTIONEXPERIENCE CRIM IN AL DEFENSE EXPERIENCE
/ilex Bryner 36/11 A laskaCaliforniaAm erican 2  VI years 3Vi y e a n  in Private Practice and as a Public Defender
Susan Burke 34/9 AlaskaCalifornia N  • 1 Vi y e a n  as a Public Defender
Robert Coats 37/12 A laskT V B A 1 0 % during I V i  years as Ass't A G 7 years as a Public Defender
lames Hanson 45/18 AlaskaNorth Dakota None During 1V« y e a n  in Private Practice spenl 30% on Crim ­inal Defense W ork
Daniel Hickey 33/9 Alaska 2 years Ass't D A  Juneau; 5 years as Chief Prosecutor - 

(Administrator and 
Supervisor ootr 8 
District Attorney's 
Offices)

None

Thomas Keever 40/10VS State Bar - Texas Alaska Bar American Bar American Trial Law Laan Alaska Academ y Trial Lawyers

}  years 1 0  y e a n  as PrivatePractitioner

fudge R oy Madsen 57/44 Oregon Bar Alaska BarAmerican Judiciary Society National Assn Trie’ Lawyers
5 years Prosecutor 11 y e a n  C ity  Attorney with 10% Cri'.nlnal cases

35% Private Practice over a 15-year period devoted to Crim inal Defense W ork
Charles Merriner 37/10 ColoradoAlaskaAnchorage Bar < ’ y e a n  Pros-cutor N one
Peter Michalski 34/8 MinnesotaAlaskaAmerican Bar Assn 1973-77 Asat D A  Presently heads O ffice  of Special None

'  National District Attorneys' Assn Prosecutions V f !
Judge Ralph M oody 64/35 Alabam aAlaskaAm erican Bar Assn Attorney General C ity  Attorney 5 y e a n  Asst U .S . Attorney

1 0  yean

Robert Opland 52/41 Alaska 7 y ean Very Iimlte3 expo­sure while engaged in private practice
Lee Petersen 49/12 Alaska, New  York and Utah Bars; American Bar Asan; Federal Bar Assn; Am erican Trial Lawyers Assn; Anchorage Bar

3 y e a n  part-time C ity  Attorney (mis­
demeanors); 6V4 y ean  A ss’t. U .S . Attorney (felony)

20-23% o f time during 13 years of private practice

Judge Thomas Schuli 43/29 American Bar Assn; National Council Juvenile and Family Court Judges; Am erican Judges Assn; A laska Bar; American Trial Lawyers Asan.

2Vi y e a n  A ss’t D A  in Fairbanks and Juneau; C ity  Prosecutor In Juneau
8  VI y e a n  as Public Defender and Pri­vate Practitioner; 
1st Public Defender in Juneau

Judge James Singleton 41/13 California (Inactive) AlaskaAmerican Bar Assn Phi Delta Phi
None None

Ralph Stemp 35/9 MissouriAlaska None None

Judge Warren Taylor 54/54 AlaskaT V B A District Attorney in Fairbanks,
2  yean 7 y e a n . 50% o f pri­vate practice criminal



S c r a t c h  S h e e t
TRIAL EXPERIENCE A S ADVOCATE APPELLATE EXPERIENCE A S  A D V O C A T E JU D ICIAL EXPERIENCE OTH ER Q U A LK  iC A T K T S

Tried Cases in State C o u its  and U .S . District Court as Defense Attorney and Prosecutor for 
6  yean . Minimal G v i l  A dvocacy

Argued Appeals jefore Alaska Supreme C o u rt, 9th Circuit Court of Appeals and U .S . Supreme Court
District Court Judge State of A laska 2 Vi years Law Clerk for A laska Supreme C ourt 2  years.

2  y ean 1V4 y e a n N one Attorney, A laska Court System 1971-1975; Staff Counsel,A laska Court System 1975-1979: D eputy Director of Services, A laska Court System, 1977-1979Crim inal: 7 y e a n  as Asst Public Defender; lV i y e a n  Asst A G 10% Public Defender W ork Devoted to Appeals None Law C  f k  for Justice Rabinow itt IV* yean

1 V» y e a n  in Private Practice - 70% C iv il, 30% Crim inal. A  portion of this time spent in trial. N one 15 years. 5Vi y e a n  District Court; 9 ' n  y e a n  S u p e r i o r  C o u r t  U .S . Commissioner; U .S . Magistrate. Sat on approxi­mately 6  Supreme Court A p jx e a ls ^
Serv- d on Supreme Court Cor:.m:*tee on Juvenile Rule*. Serve .in Judicial Council Com m ittee on Judicial Discipline and Rem oval.

1972-1973—2 to 3 trial* as Asst A G ; 1973-1975 Undetermined number of Court and Jury t.lals while Asst D A
10-12 Appeals before Supreme Court while Asst A G  1972-1973; Undetermined number of A p ­peals while Asat D A  1973-1975

None Furnishes Legal Services to Crim inal Justice Agencies including Dept Public Safety and Division of Corrections
lO y ea re G v il/C rim in al trial Experience as Private Practitioner Periodic Appellate Experience for 15 y ear. 1 M onth

60% of General Practice from 1960-1973 devoted to C iv il Trial Work; 35% devoted to Crim inal T r ill Practice
Lew than 5% of Practice Devoted to Appeals 5 y e a n  Superior Court

N o  C iv il Trial Experience. Ail Trial Experience in Crim inal Prosecution 40% Crim inal Appellate Experi­ence Including Argument Before U .S . Supreme Court None Editor. U . oi Colorado Law Review O rder ol the Coif
1 year C iv il Trial Experience in addition to Criminal Prosecutions In Charge of Vi of Crim inal Appeal Briefs for the State; Filed 1st Consum er Protection Action in Slate v. A laska Sleeping Bag C o . Wrote Slate Brief in U .S . Death Penalty Case

None Primary locus ol work in O ffice o f Special Prosecutions and Appeals is Appellate
5 y ean  prosecution; 10 v e in  C iv il and Crim inal Trial Experience as an Advocate Approxim ately 16 years o l  periodic Appellate experience in both Private and Public Practice of Law. Adm itted to Practice before 9th Circuit Court of Appeals, U .S . Supreme Court.

18 years Superior C o u rt.10 years a t Presiding Judge. Attorney General Stale Senator Territorial Senator Senate Ma|ortty Leader Chairm an. Judicial Q u alifica­tion Com m ission L l. Colon el, U .S . Arm y C lu irm a n , Alaska legislative CouncilAfter J  y e a n  as a Prosecutor • approximately 15 y e a n  C iv il Trial experience in privatr practice.
Periodic Appellate Work In Private Practice 3 Vi y e a n  District Court M agis­trate; Deputy U .S . Com m is­sioner during Territorial days. Practiced la w  in Cordova: lived in M ary's Igloo, Teller, Kananak, Dillingham . Fairbanks.

O ver 100 trials - many prelim­inary hearings: G rand Jury proceedings, suppression of evi­dence hearings, habeas corpus hearings
A laska Supreme Court - over 25 briefs and hearings; Ninth Circuit Court o f Appeals - 25; other couits - over 15

None Practice lor last two years mostly restricted to appellate work for other attorneys.

Trial Experience in Private Prac­tice, primarily Crim inal and Per­sonal In|ury Plaintiff* and Defense W ork with some Domestic Relations. Total of 8 Vi years Crim inal and 7 y e a n  Civil Trial Experience.

Periodic Appellate experience throughout practice as Attorney 9 year* (2  VI y e a n  D i s t r i c t  C o u r t  
7 '/ i y e a n  S u p e r i o r  C o u r t )Sal on several Supreme Courl hearings.

Faculty Advisor National Trial judges College, Keno, Nevada Past President Judges Assn, A laska. Career and long-time interest In criminal law. Chairm an. Sentencing Guide­lines Com m ittee.
5 years C iv il Trial Experienot as an Advocate. 5 year* Appellate Experience 1 0  years. Sat on Several Supreme Court Hearings. Teaches at Trial Judges College. N evada. Member of Committee on M inority Sentencing. Chair­man. Advisory Committee, Crim inal Justice System • Uni- v e-d ty  of A laska, Anchorage.
Periodic exposure to Trial Work during 3 y e a n  Private Practice primarily devoted to Com m ercial, Contract and A viation Law

Som e Appellate W ork during Private Practice None LLM  University of Michigan Law Review, Washington U. Corporate Attorney 1974-77. Served on A laska Bar Assn Grievance and Crim inal Law Com m ittees. Three years Asst A G  in Juneau.7 years General Practice;20% G v i l  Trial W ork in Private Practice 5% Appellate W ork while In Private Practice. 15 years Superior Court; Sat in on a couple of Supreme Court cases. Judicial Q ualifications Com m is­sion, Supreme Court Policy Advisory Com m ittee, Presiding Judge Fairbanks - 5 vears. Faculty Advisor N !onal Trial Judges College, Reno. N c .o d a , Presumptive Sentencing Com m ittee.



Page KVAIeaka B«r P.sg/Aprll 1980
A l a s k a  B a r  

A s s o c i a t i o n

Ethics C o m m i t t e e  

O p i n i o n  N o .  7 9 4

S u m m a r y

Tht Ethics Committee has been 
asked 1) whether it is proper for the 
Alaska Legal Services Corporation 
(A ISC ) Board of Directors to review 
client eligibility determinations for 
legal services clients, and 2) does a con­
flict of Interest exist where a board 
member or his firm represents an oppo­
nent of an ALSC client in the same 
litigation.

It is our conclusion that the review 
of client eligibility Information by the 
ALSC board is not prohibited by any 
ethical principle unless the information 
it protected by the attorney-client 
privilege. Whether the information is 
protected by the attorney-client privi­
lege depends on the facts In each par­
ticular case. As a general proposition 
absence unusual factual circumstances, 
it would not appear that the attorney- 
client privilege ordinarily applies.W e also  co n clu d e lhat m em bers o l the ALSC Board o f D irectors an d  members o f their firm s can represent parties adverse to  clients represented by ALSC staff law yers p rovided requi­site con sideration  Is given  to  ills con - I'icl o l interest pro v isio n s o f the M o d r l C o d e  of P rofession al Respon sibility  to assure Independent prolessional ad vice and ludgm ent to each clientIssue N o . 1T h e  lirst issue presentrd lo r c o n ­sideration is w hether it is p io p er fo r  the A la sk a Legal Services C o rp o ra tio n  Board o l D irectors to  review  d lc n l e li­gibility determ inations lor legal seiv- Ices clientsO u tsid e  o f the legal services c o n ­test, eligibility  u h llcly  (u n d id  p ro ­gram s Is subjeci to internal review  by the program  ad m inistration  and dircc- lurt This is true even  in a program  w here eligibility  depends upon  incom e (or av ailab le assets.' being below  a ce r­tain threshold Irve i. In most cases, the lact lhat an In d ivid ual is represented by A la sk a  Legal Services Is a m alter ol public know ledge an d record. T h e fact of representation carries the Im p lica­tion t lu t  the client is eligible for such representation. In o lh cr  w ord s, the basic fact of e ligib ility  is not o rd in arily  con fidential.T here is nevertheless som e a u ­thority lo r the p io p o d tlo n  that specific in form ation  relating o  client eligibility  fo r representation b y  A L S C  m ay be protected by the a lto rn e y -d ie n l p riv i­lege. The A L S C  Board of D irecio rs is m ade up of both  law vers and la y  per­sons. T he attorn ey-clien t relationship between a staff attorn ey an d  his client extends to other a tlo rn cy s on the staff, but It does not extend lo  attorn ey or n on-attorney m em bers of the o rg an iza­tion's gov ern in g body. See A B A  f o r ­m al O p in io n  324. A B A  In form al O p in ­ion 1208, and C la lfo rn la  Bar A s s o c ia ­tion O p in io n  358. In an In form al O p in ­ion. the C a lifo rn ia  Bar A sso cia tio n  foun d that client fin ancial d a ta , in ­clud ing docu m en ts related to  incom e and assets, m ay not be disclosed to  the Board o f D irectors of a legal aid  lo u n  Lition by a stafl attorney (Inform al O p in io n  358). T h a t op in io n  is based in part on a C a lifo rn ia  Suprem e C o u rt d e­cision lhat fin an cial e ligibility  In fo rm a­tion given  by a client to  a p u blic d e ­fender agen cy is protected b y  the atlo r- n ey-client p riv ilege. P e o p l e  v .  C a n -  
pel,I ,  10 C a l 3rd 699, 57.7 P . 2d 633 (1974). should be noted however, that in som e districts the A la sk a  C o u rt Sy stem , in determ ining e ligibility  for representation in crim in al cases b y  the p ublic d efen dan t, exam ines potential clients on the question  o f e ligib ility  in open co u rt. U n d er such a procedure all the factual details are made av ailab le not o n ly  to the court and to the agency 
that may provide legal services, but

also to any member of the general pub­
lic who wishes to listen in. While we do 
not express approval for this proce 
dure, its employment by the court 
system in Alaska would seem to in­
dicate that there is no present authority 
for the proposition that eligibility in­
formation is inherently privileged.1R u le  503 o f the A la s k a  R u les of k v id en ce p ro v id es that the taw yer-cli- ent p rivilege extends to  co m m u n ica ­tions "n o t intended to be disclosed to third persons other th an  those to  w ho m  disclosure is in furtheran ce o f the ren dition  o f  p rofession al legal serv­ices to  the clien t o r  those reasonably  necessary fo r  the tran sm ition  o f the co m m u n ica tio n .’' C o m m u n ica tio n s p ro ­tected b y  the p rivilege in clude n ot on ly  those d irectly  to  the law yer, b u t also those to  the law yer's representatives, T h e  co m m en tary  to the rule provides that the d e fin itio n  o f "clien t" extends to a person co n su ltin g  a  la w y er p relim in ­arily  w ith  a v iew  to retainin g h im . even though actu al em p lo y m en t did n ot re­su lt. In other w o rd s, there is au th o rity  fo r the p ro p o sitio n  that co m m u n ica ­tions to A L S C  sta ff, in clu d in g  n on law - y e ry  m a y  be p riv ileged  w hether or not the client is determ ined to  be eligible fo r representation b y  legal services. N evertheless, th eie  are fa cto rs in d ica t­ing that co m m u n ica tio n s con cern in g e lig ib ility  are ad m in istrative or m in is­terial in nature an d  arc not necessarily covered by the atto m ey -clicn l privilege.It does n ot appear that d eterm in a­tions of client e lig ib ility  by  A L S C  are necessarily, o r  even  usually, m adr based on privileged jt io m c y -c llo n t co m m u n ica tio n . A L S C  intake p ro ­cedures are regu larly  co n d u cted  by n o n a tto rn ry s fo r  the prelim in ary pur­pose of determ in in g eligib ility  fo r  legal representation. If the potential client is fo u n d  to  be in eligible , A L S C  declines to take the case and in m ost cases the a p p lican t never m eets w ith an  A L S C  attorn ey to  discuss the substance of the m atter u p on  w hich  h r w as seeking representation. T h e  potential client is aw are that elig ib ility  must be show n before A la s k a  Legal Services ca n  u n ­dertake representation. M oreover, it cann ot be assum rd that a potential c li­ent has an y  exp ecta tio n  lh at e ligib ility  in lo rm atio n  is protected from  review  by the co rp o ra tio n , an d  the persons or b oard s w ithin  A I .S C  w hich  il drslg- n alcs  to  m a k e internal review s o l  e lig i­bility  determ in ation s ' T h e client m ay h av e an exp ectation  th«l eligib ility  in ­fo rm a tio n  w ill be kepi con fid en tial from  the general p u b lic , but that is not a question  here. T h e B oard o f D ire c ­tors ca n  review  client eligib ility  In for­m ation  w ith out d isclo sin g  that in fo r­m a tio n  p u b licly ,In som e cases In form ation  h a v in g  a bearing o n  client eligib ility  m a y  be d isclosed as part of a  privileged c o m ­m u n ication  between law y er an d clien t. In those cases, each o f  w hich  m ust be considered o n  Its fa rts , disclosure of the p riv ileged  in foi m ation  to  the Board o f D irecto rs w o uld  lie p ro h ib ite d . The possibility  o f such an  occurren ce, h o w ­ever, d o cs  not m ean that eligib ility  in ­fo rm a tio n  generally  is privileged from  disclosure or rcv irw  b y  the B oard  of D irecto rs.A s  a m atter o l p u b lic p o licy  it is desirable fo r  A L S C  to  be able to  review  h ow  its client elig ib ility  standards a rt ap p lied  by its staff. T he particular en-
* Thr Al«*k* 1 upicm t Court h«t (.tutionrd lh«l 
trquiMMK # l.gal aid ilirn l tv j»r jv» hi* fligibtlily 
in cousi may bf undesirable, beiorr the merit* o' 
hi* caie are heard, bnau** "tht* may Involve a 
shoeing that several attorney* refused to handle 
the case bvcauM II w*. too weak ' Dtmmifk v V fatty 490 P 2d 4W. 4**'1971) 11 should also be 
noted, however, that in Dimmick (he Supreme 
Coilll *1*’ Ifund lhat Ihgibility determine 
lion* by Legal Servur* attorney* are reviewed by 
the Alask* Legal Service Corporation Board ol 
Trustee* 4*0 P.2d at 487 The court al»o de­
clined to decide the difficult question of who ha* 
standing to challenge the eligibility of a particu­
lar Legal Service* client.
1 A* a matter of policy il v ould *eetn fo be desir­
able to advise potential tlim le that the question 
of financial eligibility i* subnet to rrview and to 
explain review procedures to the client The re­
view prkKtdurrs established by ALSC are not a 
subject for consideration here. It is assumed for 
purposes of this opinion that client eligibility 
may be reviewed by the Board of Directors, but 
the exact procedure and the person* or entities 
who should be Involved are determined by ALSC 
according to Its own policies and regulation*.

titics lo conduct the review should be 
established by ALSC  and the National 
Legal Services Corporation according 
to their own policies and regulations. It 
is assumed for purposes of this opinion 
that ALSC has determined that its 
Board of Directors is an appropriate 
entity to review eligibility determina­
tions, absent an ethical prohibition ap­
plicable to such a procedure. It should 
be noted that if client eligibility infor­
mation is subject to the attorney-client 
privilege, its disclosure would be pro­
hibited not only to the legal services 
Board of Directors, but also the execu­
tive director of Alaska Legal Services 
(who is not currently an attorney) and 
to the parent national corporation, the 
very person and entity ultimately 
charged with administering the opera­
tions of ALSC , including the applica­
tion of prescribed eligibility standards 
for expenditure o f federal (and state) 
funds. If it were determined that the 
attorney-client privilege precluded re­
view of eligibility determinations by 
the Board o‘ Directors, it would also 
appear to preclude review by virtually 
everyone except the very staff person 
whose action was supposed to be the 
subject for review.In  b a lan cin g  the co m p etin g  c o n ­siderations, il ap pears that w hile  client eligib ility  in fo rm atio n  should  generally  be kept co n fid e n tia l, Its d isclosure to the A L S C  B oard o l D irecto rs, so that it m ay review  question s of d ic n l e lig ib ili­ty. con stitutes a reasonable use o f that in form ation  to insure co m p lia n ce by A L S C  w ith its ow n  g o v e m n ig  statutes, regulations and policie s. It ca n n o t be assum ed lh at clients reason ab ly  expect that the in lo rm atio n  they p ro v id e to A L S C  to  dem onstrate elig ib ility  for services can n ot be review . I b y  A L S C ’s ow n  b oard  In acco rd an ce w ith  the co r­poration's established procedures. A n y  lou bt ab out the clien t's exp ectations can be elim in ated b y  a d v isin g  the client that elig ib ility  is subject to  review . In situations w here in fo rm atio n  relating lo  client e ligib ility  is protected b y  thr attorn ey-clien t p riv ilege, d isclosure of die p articular in fo rm atio n  in v o lv e d  by a stalf attorn ey to  the B oard  o f D ire c ­tors, o r an y o n e not a p art;' lo  (In­direct attorn ey-clien t relation sh ip , Is proh ib ited . T h is p ro h ib itio n , how ever, is strictly  lim ited b y  thr param eters of the privilege and does not extend I > other eligib ility  in fo rm atio n  not p r e ­lected b y  '.he privilege.Issue N o . 2T he stlon has also  been asked w hether . co n flict o f interest exists w here a m em ber o f the A L S C  b o a rd  or his firm  re p re se n t an  opp onent of an A L S C  client in the sam e litig atio n .T here is co n flictin g  a u th o rity  on the propriety of legal services b oard  m em bers or their firm  representing parties ad verse to  clien ts represented by legal services s ta ff atto rn ey s. So m e authorities have co n clu d e d  that such representation m ay  be im proper. E .g  . 
F j t e p  o. Jo h n so n , 383 F .S u p p . 1323 (I/. C o n n . 197C). See a lso  N ew  Jersey Bnr O p in io n  126, 91 N . J .  257 (1968); A B A  In furm al O p in io n s  1309 an il 1395, O th e r  authorities suggest that w here the b oard  restricts its activities to  the fo rm u la tio n  of b ro ad  policies and guidelines an d  refrains from  in v o lv e ­ment w ith in d ivid u a l cases, board m em bers can  ap p ro p riate ly  reprctenl such parties p ro v id in g  requisite co n sid ­eration  is given  to  co n flict o f intcrci.t provisions of the C o d e  of P rofession al R espon sibility . S e c , e .g . .  44 F lorida B ). 407 (1970). A B A  Form al O p  nic-n 345 (July 12, 1979) considers the corn- icting authorities an d  con cu rs w i.h  the alter co n clu sio n  The principl.-s tart fo.-th in that o p in io n  arc p e rs ja s iv e  an d  sh ould  go v ern  in A la s k a .A B A  Form al O p i ion 345 t.latrs;T h e  com m ittee , upon  dur reflec­tion , has co n clu d ed  that these p ro v i­sions [ D .R .  5-101U) a n d  D .F ..  5-105 relatin g to  the exercLse o f independent judgm ent by  an attorn ey  | w o uld  not be v io lated  n ecessarily  b y  the representa­tion  b y  the b o a rd  m em ber o r  his firm  of a client in v o lv e d  in litigation  w ith a p rogram  clien t. The program  staff la w ­
yers are the lawyers for the clien t. A c ­
cordingly, the lawyer-board member

does not have a lawyer-client relation­
ship with the program client so the 
problem is not one of a lawyer repre­
senting clients with conflicting 
interests...," H a v in g  said  all this, the co m m it­tee does not co n cu r that there is n o  p rob lem  In a  b o a rd  m em ber's represen­tation  o f a clien t ad verse to  a program  clien t. D ep en d in g  u p on  the nature o f the case, the circum stances o f the clien ts o r o th e rw .je , on e coun sel or the other m a y  feel unexpectedly  self-re­strain ed fro m  representation o f the c li­ent in the fullest sense. From  the client's side it sh o uld  n ot be o v erlo o ke d  that clients in  the p o v e rty  gro u p , p a rticu ­larly, m a y  tend to  be subm issive and to acquiesce in the representation —fe el­in g that they h ave n o  ch o ice , but at the sam e tim e feeling co n cern ed that they m a y  n o t be g e ttin g  independent representation. T h e  real po ssib ility  o f an  ap p earan ce o f im propriety, even th ou gh  no real ac tu a l im p rop riety m ay  e x is t , is  a ls o  t r o u b lin g  to  the com m ittee ." A c c o rd in g ly , it is im p ortant that the b o a rd  an d  clients on b o th  sides be m ade aw a re o f the board m em ber's role a n d  the fa ct that he or a la w y er in his firm  is rpresenting a  client o p p o s­ing a p rogram  clien t. T h r  clients and coun sel on o o th  sides must feel c o m ­fo rta b le th -I in thr p articular ireum - stances neithrr client w ill be .eprived o l independent an d  unin hibited repre­sen tation . Law yers on both  sides must he sen sitive am i alert to  these possib ili­ties a n d , if. in the course of the rcpre sen tation , it becom es apparent that in ­dependent representation is not being a fford ed  o n  b o th  sides o r one or the other o f the clients perceives that it is not a ffo rd ed , n o  m atter w hat the reali­ty, then the law yers should assist In ch an ge o f coun sel fo r one or both  c l i e n t s . . ."B ecause o f the extrem e valu e ot h a v in g  activ e  practitioners w h o  are liti­gators them selves (or w ho  h ave p a rt­ners w ho  arr) serve as board m em bers the com m ittee does not w ish to  raise a itific ia l barriers to  their p articipation  on p rogram  b oard s b y  fo rcin g  them  to ch oose betw een service on a board and representation o f their clients II should  bir n oted th al In som e sm aller com m u n .lies it is im p ossib le to  secure qu alified  U vrrer-inetnben  for boards w ho w ould not ue in vo lv ed  from  tim e lo  tim e representing clients op p osin g persons represented b y  program  sta ll law yers R eco g n izin g  the need tor qualified  law y er-b oard  m em bers, p ro gra m  atari law yers should n ot seek u n fairly  to tain  a d v a n ta g e  fo r  their clients b y  dis q u alificatio n  o f (he b oard m em ber or h » firm . To the extent that Ihe program  c m  m ake a v a ila b le  to Its clients com - pc cut v olunteer legal coun sel in these situation s, p rogram  clients can  be o f­fered an  altern a tiv e . O n  the other side, a b oard  m em ber should be sensitive lo  the possible problem s posed b y  such relationships an d  sh ould  be q u ick  to d isq u alify  him self an d  his firm  in p rop ­er cases." O n  ba lan ce , the com m ittee c o n ­clud es that the co m p ellin g  need fo r re­sources, not the least o f w hich  is strong interest in legal services and p a rticip a ­tion  o n  program  b oard s b y  activ e  prac- tithm ere, to  p ro v id e legal services for the indigent outw eighs the risk of any possible ap pearan ces J  im p rop riety  in Ihosc cases w here ad equate representa­tion is provided b y  board m em bers (or m em bers ol their firms) for one side and program  stafl attorneys for the other. T h e com m ittee is confident that there w ill be no actual im propriety provided the strictures contained in this opinion are fo llo w ed  conscientiously,"A s  n oted In the A B A  o p in io n , in a state w ith a sm all p o p u latio n  such as A la sk a , ih e need to o b ta in  qualified law yer m em bers (or bo a rd s, particu ­larly fro m  sm aller co m m un itie s, Indi­cates that o n  b a lan ce b oard m em bers should  not au to m a tica lly  be d isq u ali­fied fro m  representing parties adverse to clients o f legal services. O n  the other h a n d , the p ro p riety  o f u n d ertakin g or co n tin uin g  such representation is not ab solu te. It sh o u ld  be o b v io u s  that a b oard  m em ber can n ot con sider client (continued on p a g e  11)
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B a r O p in io n  S u m m a ry
eligibility in a case where he represents 
an adverse party. It would also seem to 
be improper for the board to set the 
salaries of individual staff attorneys 
where a staff attorney may simultane­
ously be involved in litigation adverse 
to a board member. Other potential 
conflicts of interert must also be recog­
nized, but the mere fact of representa­
tion of a party adverse to a client repre­
sented by ALSC does not disqualify an 
I'tomey from board membership.

Conclusion

The committee concludes that 
members of the ALSC Board of Direc­
tors may review the elig!Siiity of ALSC 
clients provided lhat n- disclosure is 
made to them of information protected 
by the attomey-client privilege. Tne 
committee also concludes that an 
ALSC board member or his firm may 
represent an opponent of an ALSC  cli­
ent in the same litigation provided that 
ethical considerations governing con­
flicts of interest and the need for a law­
yer to exercise independent profes­
sional judgment are observed in par­
ticular cases.

ABA Formal Opinion 324 empha­
sizes that an attorney has a duty to ex­
ercise professional judgment solely on 
behalf of the client. E .C . 5-24 warns 
that:

"Various types of legal aid offices 
are administered by boards of directors 
composed of lawyers and laymen. A 
lawyer should not accept employment 
from such an organization unless the 
board sets only broad policies . ,ld 
there is no interference in the relation­
ship of the lawyer and the individual 
client he serves..,.The responsibility ol

the lawyer to maintain his professional 
independence remains constant, and 
the legal profession must insure that 
changing circumstances do not result in 
loss of the professional independence 
of the lawyer."

Opinion 324 concludes that the 
functions of the Board of Directors of a 
legal aid organization should be limited 
to formulating broad goals and poli­
cies, including the Uablishment of 
guidelines delineati, g categories or 
kinds of clients and cases the staff at­
torneys may represent.

"Once the attorney has accepted a 
client or case of the nature anc type 
sanctioned by board policy, the board 
must take special precautions not to in­
terfere with its attorney's independent 
professional judgment u, the handling 
of the matter." (Formal Opinion 324. 
p. 7).

ABA Formal Opinion 334 states
that:

'There should be no interference 
with the lawyer/client relationship by 
the directors of a legal aid society after 
a case has been assigned to a staff law­
yer and...the board should set broad 
guideline- respecting the categories or 
kinds of cases that may be undertaken, 
rather than act on a case by case, client 
by client basis." (Opinion 334, p, 5).

Nothing in these admonitions in- 
cates that the legal services corpora­

tion, through its Board of Directors or 
by so e other procedure, may not re­
view the question of client eligibility in 
particular cases (again, assuming no 
privileged communications will be re­
vealed). Such a review merely seeks to 
determine whether general eligibility 
standards previously established arc 
properly being applied. In Formal 
Opinion 334, the American Bar 
Association found that the Board ol
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Directors at a legal aid office may re­
quire staff attorneys to disclose Lifor- 
• nation that is reasonably required for 
a legitimate purpose, such as deter­
mining whether the board’s policies aie 
being carried out. The rev'ow process 
should not involve interftrer.ee with 
decisions and judgments by staff at­
torneys cm how a rase is handled as op­
posed to the more basic question of tne 
client's eligibility for representation by 
ALSC.

In some cases the question of com­
pliance with eligibility guidelines may 
involve decisions based upon profes­
sional judgment and interpretation of 
eligibility guidelines rather than simple 
application of financial or other guide­
lines. In those cases it may be inappro­
priate for the ALSC Board of Directors 
to attempt to alter a decision by staff 
attorneys to undertake representation 
in a particular case. Nevertheless, this 
would not appear to preclude a review 
of how eligibility standards have been 
applied so that the beard car assess 
whether its policies generally need 
clarification or revision, nor would it 
appear to preclude a determination by 
the board, where appropriate, that 
under any reasonable interpretation, 
its eligibility standard have not been 
complied with.

T V B A

(continued from page 6]

A p r i l  1 8 , 1 9 8 0

Minutes of the 
April 18, 1980 Meeting 

of the Tanana Valley Bar Association

The meeting was called to order, 
and President Link recognized Clark 
Cruening and Steve Cowpcr as sort of 
guests, and introduced Julius Brecht, 
director of the State of Alaska, Depart­
ment of Commerce and Economic De­
velopment, Division of Banking. Se­
curities, Small Loans k  Corporations.

The minutes were dull. There were 
no exciting announcements. President 
Link appointed a resolution; commit­
tee to consider any resolutions that the 
TVBA migh' want published in the Bar 
Rag for coiia.-Jeration at the June con­
vention. The committee consisted of 
Chairman Dave Call, Jim DeWltt and 
Will Schendel.

Julius Brecht then rook over and 
educated us on the department of State 
of Alaska with *hc longest name. He

Srefaced his remarks with praise for a 
rilliant and witty secretary and a 
question about the elephant's head be­

ing in one time zone or other and why 
Juncauites do or don't want to change 
their clocks. Apparently, we have fed­
eral banks, state banks, federal savings 
and loans, federal mutual savings 
banks, federal credit unions, finance 
companies and premium finance com­
panies. The important thing w» learned 
was that disintermediation was very 
prevalent and is now somewhat less 
so —probably due to a lack of funds to 
disintermediate. Also, HR 4986, also 
known as PL96221, is a big deal. Be 
sure to bring your money next week 
for the Law Day.

Meeting adjourned.

King Arthur
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H i s t o r y  o f  

C o u r t  S y s t e m  

F a c i l i t i e s  

1 9 7 0 - 1 9 8 0

As of January 1980, ihe Alaska 
Court System maintains court facilities 
In fifty-four (54) locations across the 
state. These facilities range in size and 
suitability from multimillion dollar 
court complexes, as in Anchorage, 
Fairbanks and Juneau, to facilities in 
rural loritions consisting of a magis­
trate - living room, as in the villages of 
Hoonah. Tanana and Unalakleet.

At these locations the Court Sys­
tem uses approximately three hundred 
ninety-five thousand (395,000) net usa­
ble square fett of space. The special­
ized space needs range from court­
rooms used for Supreme Court appel­
late hearings to computer installations 
requiring close-tolerance temperature 
and humidity controls to automobile 
facilities.

In 1970, the Court System operat­
ed out of 26 locations usin" ^,'proxi- 
mately one hundrea .LGy-nlne thou­
sand (169 000) net usable square feet of 
space.

The buildings occupied by the 
Court System can be categorized as 
follows:

1. State-Owned Buildings pro­
cured by A. ka State Housing Au­
thority (ASHA) bonding. Fourteen 
buildings (12 of which were ouilt since 
1970) arc of this type and they provide 
space not only for the Court System 
but for other state agencies as well:

(Pre-1970)

a. Old Anchorage Court Building: 
built 1964: cost $2,500,000; 64,170
gross sq. ft.

b. New Anchorage Court Build­
ing: built 1974; cost $7,812,000;
157.861 gross sq. ft.

c. Anchorage Parking Garage: 
built 1975; cost $1,224,700; 68,370
gross sq. ft.

d. Delta Junction Combined Facil­
ity: remodeled in 19/7 to provide 1,760 
net usable sq. ft. of space to the Court 
System: 1977 valuation $173,781.

(Pre-1970)

e. Fairbanks Court and Office 
Building; built 1964; cost $3,100,000; 
75 790 gross sq. ft.

f. Fort Yukon Combined Facility- 
built 1972; cost $251,400; 3,472 gross 
sq. ft.

g. Glennallen Combined Facility: 
built 1976; cost $1,495,000; 12,040 
gross sq. ft.

h. Juneau Court and Office Build­
ing: built 1975; cost $5,665,245: 77,000 
gross sq. ft.

I. Kertai Court and Office Build­
ing built 1974; cost $1,781,687; 26,232 
gross sq. ft.

j. Ketchikan Court and Office 
Building: built 1973: cost $2,750,000; 
74,590 gross sq. ft.

(Pre-1970)

k. Kodiak Court and Office Build­
ing: built 1968, cost $461,400; 13,440 
gross sq. ft.

1. Sitka Court and Office Building: 
built 1976; cost $1,880,000; 25,954 
g.nss sq. ft.

•n. Tok Combined Facility: built 
1973; cost $194,800; 3,528 grow sq. ft.

n. ValHez Court and Office Build­
ing: built 197a, cost $1,350,000; 16,065 
gross sq. ft.

2. State-Own* i Buildings pro­
cured by direct legisu'ive appropria 
tion:

a. Kotzebue Coi rt nnd Office 
Building: built 1973; cost $328,000; 
4,330 gross sq. ft.

*b. Presently the Ko'^ebu> Court 
System Addition is near completion; 
cost $298,000; 1,100 gross sq. ft. This 
remodeling project will proviclr for a 
much needed enlarged clerks’ area, 
magistrate’s office, judge's chambers 
and jury deliberation room.

c. Cold Bay Trailer Facility, built 
1974; 1977 valuation $18,957; 400 net 
usable sq. ft.

3. Modular Criminal Justice Facil­
ities. During 1973-1975, the Court Sys-
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tern in cooperation with the Lav/ En­
forcement Assistance Administration 
(LEAA) and the state's Criminal Justice 
Planning Agency (CJPA) oversaw the 
placement of 13 modular facilities in 13 
communities throughout Alaska. These 
modular units have about 840 gross sq. 
ft. of area providing for a small hearing 
area, office space for a magistrate, of­
fice space for local police or State 
Troopers, and two small holding cells. 
The Court System occupies about 400 
sq. ft. of space in each of these facili­
ties. The average cost of each of these 
units was approximately $34,000 in­
cluding transportation and inr'allation 
cost*. Each community owns the facili­
ty and lease- space to the Court Sys­
tem. Previe- jiy  there had been no ade­
quate space available for judicial func­
tions In the following communities.

a. Angoon; built 1975
b. Aniak; built 1974
c. E-nmonak, built 1973
'd . Galena; built 1975. The Court 

Sysle"- r.r longer leases the modular 
facility from ,'he City of Galena. The 
Galena Police l.'epartmcnt expanded to 
such an extent as to make it difficult for 
the magistrate to conduct judicial busi­
ness in such close quarters. The Court 
System presently operates in a private­
ly owrvd building built to the Court 
System's specifications. (See section 5)

e. Gambell; built 1975
f. Hooper Bay: built 1974 
K. Kiana; built 1973
n. Mekoryuk; built 1975 
1, Noorvik; built 1974 
j. Point Hope; built 1974 
k . St. Mary's; built 1973 
I. Savoonga; built 1971 
m, Selawlk; built 1973 
4 M unicipality or Borough- 

Owned Buildings providing to ill- 
C- url System a/ailable space on a 
lease basis. Most of these facilities pro­
vide minimal space needs for a magis­
trate court. A notable exception is the 
Bethel Court facility built by the City 
of Bethel to the Court System's specifi­
cations and provide* for all Superior
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Court functions and a permanent Su­
perior Court Judge.

a. Bethel Court Facility: built 
1977; 4,437 net usable sq. ft.

b. Craig Court Facility: tn 1972 
the Court System entered into an 
agreement with the State Troopers for 
thie use of 100 sq. ft. in a trailer owned 
by the Department of Public Safety. In 
1979 the Court System leased 144 sq. 
ft. of office space from the City of 
Craig. This office is adjacent to a large 
council chambers providing space for 
court proceedings on an as-needed 
basis.

c. Healy Court Facility: In 1974 
the Court System leased 336 sq. ft. of 
office and hearing room space from the 
Tri-Valley Volunteer Fire Department 
in Healy. This same lease continues.

d. Kake Court Facility: In 1972 
the Court System leased 288 sq. ft. of 
office space from a private owner. In 
1974 the Court Syslem began its pres­
ent lease with the City of Kake for 150 
sq. ft. of office space and an adjacent 
council chambers providing space for 
court proceedings on a . as-needed 
basis.

e. Mt. Village Court Facility: In 
1976 the Court System leased 368 sq. 
ft. of office and hearing room space 
from the C ily  of Mt. Village. This same 
lease continues.

f. Naknek Court Facility: In 1970 
the Court System leased 1,152 sq. ft. of 
office and court space from the Bristol 
Bay Borough. This lease continues.

(Pre-1970)

g. Seward Court Facility: In 1966 
the Court System leased 1 500 sq. ft. of 
office and courtroom space from the 
C ity of Seward in the Seward Slate 
Court Building and City Hall.

(Pre-1970)

h. Skagway Court Facility- In 
1969 the Court System leased 1J7 sq. 
ft. of office space adjacent tn a council 
chambers providing courtroom space

[continued on page 13Jacm.'m.'wwc'm.'m.'m.'m.ww
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Court System Facilities
(continued fro;* page 12] 

or an as-needed basis. This lease 
continues.

i. Tununak Court Facility: In 1977 
the Court System leased 288 sq. ft. of 
space tn the City of Tununak's Central 
Office Building. This lease continues.

j. Yakutat Court Facility: In 1976 
the Court System leased 800 sq. ft. of 
office and court! oom space. This lease 
continues.

S. Privately-Owned Buildings 
built to Alaska Court System specifica­
tions and leased under negotiation and 
bidding procedures as defined by 
Alaska Statutes and the Purchasing 
Regulations of the Alaska Court Sys­
tem in cooperation with the Depart­
ment of Administration.

a. In February of 1972, the Court 
System leased 324 sq. ft. of space from 
the City of Barrow But because the C i­
ty of Barrow needed the space the 
Court System had to seek new space 
within the year. In October 1973 the 
Court System leased anr— ..unately 
1,200 sq. ft. from a pnvate owner until 
1978. Barrow Court Facility: In 1978 
the Court System began leasing ap­
proximately 2,800 sq. ft. of space for a 
facility that would provide for full 
Superior Court functions. This same 
lease continues.

b. Dillingham Court Facility: In 
1967 an ASHA Combined Facility was 
built in Dillingham for 5142,400; 2,380 
gross sq. tt. Ihe Court tsystrm occu­
pied 821 sq, ft. of minimal office and 
courtroom space until November 1978 
when the village corporation (Choggi- 
ung Limited) built a building of 3.633 
net u.-.ablc sq. ft. This building pro­
vides for all the functions o Sc Superi­
or Cuurt.

c. Galena Court Facility: In De­
cember 1977 the Court System began 
leaving 1,067 sq. ft, of net usable space 
from a private owner. This space pro­
vides for a minimal Superior Court
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facility: i.e., 12 person jury, cc jm
jury deliberation room, fudge am­
bers, magistrate's chambers and clerks' 
area. This same lease continues. Before 
1977, the Court System occupied space 
in a Modular Criminal Justice Facility. 
The expansion of the Galena Police De­
partment required the Court System to 
seek other, more appropriate space.

d. Haines Court Facility: The 
Court System has maintained a lease 
with a private owner for 700 sq. ft. of 
court and office space in Haines.

e. Homer Court Facility: In De­
cember 1976 the Court System leased 
2,743 sq. ft. of net usable space built to 
specifications and providing for all Su­
perior Court functions. This same lease 
continues. Before 1976 the Court Sys­
tem operated vrith 1,599 sq. ft. of office 
space.

f. Palmer Court Facility: In Febru­
ary 1975 the Court System began leas­
ing 4,817 sq. ft. of net usable space 
providing for all Superior Court func­
tions. This same ’rase continues. Be­
fore 1974 the Court System leased ap­
proximately 900 sq. ft. from a private 
owner.

g. Petersburg Court Facility: In 
1973 the Court System increased the 
leased space from 1,155 sq. ft. to 1,426 
sq. ft. of net usable space for a court­
room and magistrate's office. This 
same lease continues.

6. U.S. Government Leases:
(Pre-1970)

a. Nome Court Facility: Since be­
fore 1970 the Court System has been 
leasing 4,795 sq. ft. of space in the old 
Federal Courthouse, Post Office and 
Jail Building. This same lease continues 
and this facility provides for full Su­
perior Court functions.

(Pre-1970)
b. Cordova Court Facility: Since 

before 1970 the Court System has been 
leasing 1,150 sq. ft. of space in the U .S. 
Post Office Building in Cordova. T hi» 
same lease continues and this facility 
provides for full District Court 
functions.

(Pre-1970)
c. Wrangell Court Facility: Since 

belore 1970 ihe Court System has been 
leasing 1.S00 sq. ft. of space in the 
Main Post Office Building in Wrangell. 
Till* facility provides for full District 
Court functions and this same lease 
continues

Editor's Note; We promised you 
this story in the February Issue. We 
failed. But better late than never?
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V o i c e

A n a l y s i s

b y  M ik e  M c H e n ry
The last few years have produced 

a range of developments in the field of 
voice stress analysis. This area has, 
th> iugh rapid growth and marketing, 
generated equipment and circum­
stances warranting mixed acceptance 
of this lie detection technique.

The equipment presently available 
can be rated from genuine scientific in­
strumentation to mere gadgetry. Exam­
ples of inferior and misleading devices 
are found in the pages of many in-flight 
airline publications. They include desk 
models and even a wristwatch which 
purport to reveal lies. These items are, 
in my view, worthless. Such "stress 
detectors" evaluate usually only suE 
audible changes in voice amplitude, 
with the results displayed in varying 
banks of multi-colored lights or upon a 
dial. Instruction maruals suggest that 
when the lights change from green to 
red the truth probably isn't being told. 
In fact, there are many possible reasons 
for seeing red lights or a "10" on a dial. 
This was convincingly proven at the 
International Sodety of Stress Ana­
lysts' Annual Seminar in 1978, at 
Chicago.

Using the same type of compo­
nents and circuitry contained i.t the 
popular "businessman’s" voice analyz­
er which is advertised in airline maga­
zines at a cost ot $1,500.00, an I.S .S .A . 
member went to the nearby Radio 
Shack store and assembled a similar 
device for approximately $22.00 worth 
of parts. The high priced model and the 
copy were placed side by side before 
the audience. By employing forced 
changes in voice amplitude the two 
light p.-ncls changed simultaneously 
and equally. No lies were told, only 
manipulutiop of the voice was done. 
The aer ior stration proved convincing­
ly the i-Gnttflc worthlessness, but ap- 
plaudablc marketing, that characteriz­
es these inept devices. Because over 
10,000 of them have reportedly been 
sold, these "voice analyzers" have had 
an impact on the overall credibility of 
lie detection by voice analysis. The 
manufacturer has been invited by the 
society to present his product for 
evaluation, out has declined.
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Price Cutting
Shortly after voice stress analysis 

equipment became available, compet­
ing examiners were appearing every­
where. Undercutting prices was a rou­
tine practice. The manufacturer of one 
instrument offered a three-day training 
course while another told me less prep­
aration was needed. A t a trade exposi­
tion in Los Angeles, a salesman said 
that by reading their instruction book­
let I would be qualified to administer 
lie detection exams. With unqualified 
examiners and their tests proliferating, 
the abuse.- and errors expanded, 
Countless n.tmbers of honest persons 
were denied rmployment or fired be­
cause they fat'ea a lie detector test. It 
took appoximitely five years for the 
complaints to reach various state legis­
latures, who responded by defining the 
qualifications of rxaminers, standards 
for approved instruments or a ban on 
voice analysis (.sting altogether. The 
legitimacy of die technique continues 
to recover frori these excesses.

No voict analysis instrument is 
worthwhile if it does not prepare a per­
manent char of responses. Without 
such a record the moment of reply is 
lost. An exem ner would have to later 
ask. "How many red lights were 
there?" Voice analyzers that do not 
evaluate and chart the micro-muscle 
tremor phenomena are also worthless.

Briefly, the mlcro-muscle tremor is 
a bodily activity ongoing in conscious 
humans. It is associated with active 
brain waves of eight to 16 cycles per 
second (Beta stale). This "activity" in 
our muscles is not visible, but it is 
nature's way of keeping us prepared 
for the next "event." It slows when 
asleep and when under hypnosis. Since 
the voice box is a muscular structure, it 
too "vibrates" at the Beta rare when we 
speak. During a guilt reaction or other 
rtrcssful circumstance, the body in­
voluntarily causes the micro-muscle 
tremor's detectable presence to dissi­
pate. Genuine voice analyzers such as a 
Mark II or Dektor PSE prepare perma­
nent records of the changes in this 
phenomenon's presence upon our 
speech, plus charting other meaningful 
components in the voice. These 
changes are evaluated by an examiner 
who compares charted answers lo rele­
vant and irrelevant or control mies- 
tlons during a structured test. This 
forms the basis for determining the 
presence of a guilt reaction during a lie 
detection test.
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V o i c e

(continued from page 13]

Comparison Studies

Many studies have been implet- 
ed to compare the reliability of the 
PSE/Mark II vs. the polygraph. In 
Florida, tape recordings were made 
during the administration of 1,048 
polygraph tests. Analysis of the tapes 
resulted in just three examiner calls be­
ing different. Who is wrong? In Ten­
nessee, tests were given to 100 criminal 
suspects with the Mark II voice analyz­
er. Using information from confes­
sions, convictions or acquittals, the 
voice analysis calls were correct 100%.

The American Polygraph Associa­
tion understandably disagrees with the 
reliability attributed to genuine voice 
stress analyzers. As part of its cam­
paign to discredit the PSE it often cites 
the "Kubis Report." T h r  study was 
commissioned by the U .S. Army to 
compare PSE and polygraph. APA 
proponents note the finding that PSE 
was accurate only 32%, less than ran­
dom chance. However, they do not tell 
us that the same study found poly­
graph accurate only S5% of the time. 
The U .S. Army has not accepted or en­
dorsed this study.

Lie detection testing by voice 
analysis, using high standard equip­
ment, will be reliably indicative of 
truth or deception nine time* out of 10. 
The reason for good charts is truthful­
ness. The presence of significant re­
sponses may or may not initially be a 
guilt reaction indicative of deception. 
A  trained examiner will evaluate 
whether an accused person is reacting 
deceptively to his alleged deed or 
whether the suspect is reacting to fear 
that another, irrelevant, wrongdoing 
may be discovered during testing. For 
this reason, I have advised some clients 
not to submit to a polygraph examina­
tion administered by law enforcement 
authorities. The test subjects can't safe­
ly disclose their prcvi ms undetected 
wrongdoing to the p dice examiner. 
Wilhout being able to "come clean" 
and not worry about past ev'^ts, the 
examinee is mentally attempting to ex- 
crrise deception. This mental effort on 
an outside issue will carry over to the 
relevant issue, causing chart problems 
which may cause the police examiner 
to believe a lie has been told, in spite of 
one’s innocence.

Sometimes, persons have lived 
with an issue for so long that they are 
psychologically contaminated by its 
personal significance. They can t sepa­
rate its Impact from their personal con­
duct and end up with stressful answers. 
Thus, doctors and nurses may be poor 
subjects for questions about drugs. 
Also, police officers often arc poor test 
subjects since they daily live to and 
uphold / stricter code of conduct. Only 
lengthy interviews before testing, de­
tailed chart analysis and subsequently 
refined questioning can yield a fair 
opinion.

The Dektor PSE is able to evaluate 
narrative remarks, beyond a straight 
"yes or nc" reply. This can give insight 
to answers recorded during deposi­
tions, statements or jury selection pro­
ceedings. The standards for identifying 
stress are more relaxed, but one fact L, 
unchanged, the likely reason for good 
patterns is truthfulness.

Mike McHenry is an Anchorage- 
bused private investigator and a mem­
ber of the International Society of 
Stress Ami/ysfs. Other members of 
I.S.S.A. within Alaska are Leonard F. 
Schultz and Donald Miller.

L E O  

A n n u a l  R e p o r t

I am pleased to report that in its 
first year of existence, the LEO  Com­
mittee has planned and implemented a 
scholarship program for the .Alaska 
Bar Association. A ll of the procedural 
details such as preparing scholarship 
and financial applications, announcing 
the program through statewide news­
papers, the Alaska Federation of Na­
tives' annual convention, the nonprofit 
arms of the native regional corpora­
tions, the W ICHE fund and statewide 
minority civic and political organiza­
tions have happened. The applications 
have been available for distribution 
statewide through the court system, 
the bar office and our committee mem­
bers. We have raised almost $6,000 
from the eamings on the Boney 
scholarship fund, the John Manders 
Foundation, individual members of the 
bar and the generosity of the Ketchi­
kan, Juneau and Tanana Valley bar 
associations.

Forty-five Alaskans applied for 
the scholarships: 28 males and 17 fe­
males: 20 presently enrolled in law 
school and 25 first-year applicants; 16 
from .Anchorage, 10 from southcen­
tral. nine from rural Alaska, five from 
southeast and five from Fairbanks. A 
subcommittee narrowed the field to 14 
applicants on the basis of their Alaskan 
residency, their present Intent to prac­
tice law in Alaska upon graduation 
from law school, their admission to an 
accredited law school, their demon­
strated ability to do academic work 
and their need. With an eye toward en­
couraging Alaskans statewide to con­
sider law as a profession, this year’s 
awards attempted to promote geo­
graphic diversity as well.

We narrowed the field to five ap­
plicants who would each receive 
$1,000.00, and we designated specific 
recipients lor the Chief Justice George 
Boney and John Manders memorial 
scholarships. The successful applicants 
will be introduced to the ABA 
members during the final banquet of 
the annual convention In June,

The LEO Committee is definitely 
excited to see the fruits ol our hard 
work because we started with nothing 
just a year ago. I do confess at some 
disappointment that less than 10 per­
cent of the bar contributed to the fund 

• making a voluntary contribution 
when they returned their annual dues 
statement. Perhaps now that the bar 
sees that the program Is viable we can 
expect greater support from the 
members next year.

The scholarship program was our 
major project this year but we did ad­
dress some of the other responsibilities 
assigned to us. We continued to 
monitor the pass-fail rate of ethnic 
minorities taking the Alaska bar exam 
and we inquired into thr California bar 
study of racial and cultural bias in its 
bar exam. This year Alaska bar appli­
cants were asked to volunteer informa­
tion about their ethnic background by 
sending a separate form directly to me. 
Only 30 percent of the applicants for 
the February 1980 exam returned this 
form to me. As a result, we are still 
forced to rely on street gossip to identl 
fy the minorities who are taking thr 
bar. Based on our recommendation, 1 
understand that the Board of Gover­
nors and the bar counsel arc presently 
studying possible methods of securing 
this information wilhout suggesting a 
bias on the part of the as4oriation.

• lunch mttllngt
• apeclal occasion*

2 7 6 - 7 1 1 6

Although the A BA received a gen­
erous amount of criticism from the 
legislature this year during the sunset 
review, our committee's written and 
oral testimony was well received. In 
fact, the House Judiciary Committee in 
its report on the ABA applauded our 
efforts to maintain information on 
minorities admitted to the bar and en­
couraged us to find an accurate method 
of doing so.

For the first time, we offered in­
dividual review and advice to unsuc­
cessful candidates for the bar exam. 
Twenty-five percent of those who 
failed the July 1979 axam took advan­
tage of our offer. Keeping in mind the 
small sample, we noted repeatedly a 
flaw in the written answers: an inabili­
ty to express one’s legal knowledge in 
written form in terms of organization, 
analysis of the facts and legal principles
involved, and discussion of each issue 
separate from the other issues involved 
in the question. In short, the problem 
centers more on the lack of writing 
ability than on the lack of legal knowl­
edge. i further understand that only 
one-third of the successful candidates 
pass the written exam. We suggested 
that this difficulty be initially ad­
dressed by requesting that the bar 
review courses place additional em­
phasis and time on writing and analyz­
ing practice exams. As a second point,
I understand the Board of Governors 
has accepted our recommendation and 
taken steps to inform unsuccessful can­
didates that they may purchase a copy 
of their own answers and lhat they 
may compare their answers with a 
sample of passing answers in the custo­
dy of the local magistrate, district 
cour* judge or Board of Governor 
memoer.

The LEO Committee also acted as 
a clearinghouse for other scholarships

ely 
PA

ted to apply
for the Joe Rudd Memorial scholarship 
and all ABA scholarship applicants re­
ceived information about the John 
Manders' scholarships.

It has been a productive year for 
our Committee and a definite pleasure 
to work on projects that have such a 
happy ending as the scholarship 
pro„rain.

Sincerely.
Carolyn E. Jones, Chair 

Legal Educational Opportunities pretty good jo 
Co

available for Alaskans. Approximately 
25 Alaskans who applied for the APA 
scholarships were also invited to apply

F o i k  I n s t r u c t i o n s

b y  J im  B e n d e ll

LAD IES AND GENTLEMEN OF 
TH E JURY:

It now becrmes the duty of the 
Court to instruct you as to the law in 
this case.

Se h  ★
Unless and until reasonable doubt 

of his sanity appears, the law presumes 
that the defendant was sans at the time 
of the alleged criminal acts charged in 
the indictment.

But, whenever, from ail the eV 
dence in ‘he case, you have a reasona­
ble doubt as to the defendant's sanity 
at the time of the alleged criminal acts, 
then you shall return a verdict of not 
guilty by reason of insanity.

Of course, after doing so, you 
may wish to consider taking your 
daughters out of the jurisdiction.

* ♦ *
Out of ccurt statement of the de­

fendant are to oe viewed with caution.
The same goes for his In-court 

statements.
★ * *

In the crime charged in this com­
plaint, the doing of the act is punisha­
ble as a crime. The intent with which 
the act is committed is immaterial to 
guilt. That is. being acquitted means 
never having to say you're sorry.

★ ★ ★
During the course of this trial 

there may have been occasions where 
I ’ve rolled my eyes, gasped, sighed, 
wheezed, and giggled. These acts 
should in no way be interpreted as 
expressing my views on any of the 
evidence presented and you should 
therefore disregard them.

(Wink)
* ★ *

The w i-d  "unlawfully" mrans 
contrary to law. Hence, to do an act 
unlawfully means to willfully do some­
thing which is contrary to law .

The word is..."unlawfully."
★ ★ ★

intent ordinarily may not be 
theproved directly, because there is no 

way of fathoming or scrutinizing Ihe 
operations of the human mind, other 
than the vulcan mlnd-meld, But you 
may infer the defendant's Intent from 
the surrounding circumstances. This

-ommittee

means that if you've always beerî  a 
pretty good judge of character 
to rely on a 'hunch' you have.

character it’s O K

D i v o r c e  A t t o r n e y s :

W H A T  I S  A  B U S I N E S S  

R E A L L Y  W O R T H ? ?A talr and reasonable answer to the above question may be of great benefit to your client.For over 12 years we have been assisting attorneys and their clients in arriving at a realistic value for a closely held ouslness or business Interest.We consider both the tangible and intangible value ol a ousiness. We understand what "goodwill" Is and whether or lot It really exists in a specific caseWe have an Alaska track record and have supported our business valuations In Alaska Superior Court with expert testimonyWe are also fair and realistic on the matter ot our teeFor a preliminary discussion ol a specific case or to leatn more ot our Alaska qualifications call'
Albert C. Behrenhoff, President 

Management Planning Systeme, Inc. P.O. Box 1407, Bellevue, WA 98009
(208) 454-4850
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Program Schedule
Wednesday, June 11

2:00 p.m .—Annual Meeting regis­
tration begins at the Sheraton An­
chorage Hotel, second floor, Kusko- 
kwim Room.

6:0C p.m .—Welcoming Cocktail 
Party at the Kuskokwim Room.

Thursday, June 12

8:00 a.m .—Registration continues 
at t! ;e Kuskokwim Room.

8:45 a .m .—Annual Meeting con­
vened at the Kuskokwim Room. Open­
ing remarks by Donna C . Willard, 
President, Alaska Bar Association.

9:00 a .m .—Professional Update 
Conference begins at the Kuskokwim 
Room. New Trends in Business and 
Commercial Law — 1) Summary of 
Recent Supreme Court Decisions by 
Kenneth P. Eggers, Esq.; 2) Summary 
of Recent Legislative Developments by 
Peggy A . Roston, Esq. and Helene A. 
Ante!, Esq.; 3) Practical Developments 
Under the New Bankruptcy Law.

10:00 a.m .—New Trends in Taxa­
tion Law — 1) Introduction by D av ii 
G. Shaftel, Esq.; 2) Recent Alaska Tax 
Legislation by Ralph E. Duerre, Esq.;
3) New Developments in Estate Plan­
ning by George E. Coerig, Jr., Esq.

11:00 a.m .—New Trends in Ad­
ministrative Law — 1) Overview by 
Mary Hughes Patch, Esq.; 2) New Leg­
islative Enactments by Andrew E. 
Hoge. Esq.; 3) New Case Law by Donn 
T. Wonnell, Esq.; 4) Activities of the 
ABA's Administrative Law Committee 
by DaviJ W. Marquee, Esq.

Noon—No Host Cocktails at 
Josephine’s.

12:30 p .m .—Luncheon at Jose­
phine's — "The State of the Judiciary" 
by Hon. Jay A . Rablnowltr, Chief Jus­
tice, Alaska Supreme Court.

2:00 p.m .—New Trends in Crim i­
nal Law — 1) Dev.'.upu.-nt oi Empiri­
cally Based Sentencing Guidelines by 
Michael L. Rubinstein, Esq.; . Recent 
Supreme Court Decisions by William 
P. Bryson, Esq.; 3) New Drug Crime 
Legislation by Rhonda F. Butterfield, E sq.

3:00 p .m .—New Trends in Envi­
ronmental Law — 1) Implementation 
of the Coastal Zone Management Act 
in Alaska by William H. Bonner, Esq.;
2) Impact of Corps of Engineers’ Juris­
diction in the Coastal Zone by John A.

11 . , ,a, . MUgll * ’ »> ■ . •' si.r ...   . «■ •hnm Ai*r n* s*»,./-* |,-. m* >»n<v ,m'assy^ I
lissi* »n rif«ia « 'aqsl ia«*airk •»»•*««i M'lmen I 1r if »̂ i, 4t f'M f no*IMM hi   HIM •ifSaana «lln'na«< |M‘ i|mi**'

i f '<m *r>ffipfM«iw>Sf|» >*# nfie4fip« m mt' ( V ,„ i-.|l|Mi.a.< ..I n*«vwe*i« «rN>'• tlaht

l a w y e r s  r e s e a r c h  s e r v ic e , in c .
1063 South Capitol Way 

P.O. Bos 2937 
Olympia. WA 96507 

Telephone 1206) 943-6592

Reeder, Jr., Esq.; 3) Oil Spill Legisla­
tion: the aftermath of Chevron u 
Hammond by William H. Bonner, 
Esq.; 4) Litigation Resulting from the 
Beaufort Sea Oil and Gas Lease Sale by 
Stephen C . Volker, Esq.

4:00 p.m .—Alaska Bar Associa­
tion Committee Meetings at the Kusko- 
kwim Room.

Friday, June 13

9:00 a.m .—Professional Update 
Conference resumes — Recent, Signifi­
cant Supreme Court Decisions re: In­
surance Law by Kenneth P. Jacobus, 
Esq.

10:00 a.m .—New Trends in Fami­
ly Law — 1) Recent Trends and Unan­
swered Questions in Marital Property 
by Max F. Gruenberg, Jr., Esq.; 2) How 
to Work Effectively with the Court 
System’s Gaurdian Ad Litem by Jeanne 
Ames Riley, Esq.; 3) Guardian Ad 
Litem, Attorneys, and the Power of the 
Court by John E. Reese, Esq.; 4) In­
creasing Recognition of the Rights of 
Non-parent9 in Custody Disputes by V. 
Bonnie Lembo, Esq.; 5) Indian Child 
Welfare Act and Alaska Law by Eliza­
beth P. Kennedy, Esq.

11:00 a.m .—New Trends in Nat­
ural Resources Law — 1) Federal Law 
Developments by Joseph M. Chomski, 
Esq. and Floyd Mathew:; 2) Recent 
Alaska Legislation by Harris Saxon.

Noon—No Host Cocktails at Jose­
phine’s.

12:30 p.m .—Luncheon at Jose­
phine's — 1) The Legislative Frofession 
by Senator Arliss Sturgulewski, Alaska
State Senate. Sponsored by the An­
chorage Women Lawyers Association.

2:00 p.m .—New Trends in Tort 
Law — Current Developments by Ber­
nard P. Kelly, Esq.

3:00 p.m .—New Trends in Real 
Estate Law — 1) Statutes and Effects of 
D-2 Legislation by Edward G. Burton, 
Esq; 2) Developments in Title Com­
pany Practice by Michael W. Price, 
Esq.; 3) New Cases and Statutes by 
Francis J. Vosek, Jr., Esq.

4:00 p.m .—Professional Update 
Conference ends.

4:15 p .m .—Annual Meeting of the 
Alaska Bar Foundation at Room 311.

5:00 p. m. —Meeting of Committee 
Chairman at Room 311,

2 mo. old 

Olivetti 401 
Word Processor 

Baldwin & Taylor 

283-7167

V M S H IN G T O N , D .C . 

A F F IL IA T IO NWashington, D .C. law lirm specializing in ledoral agency practice with em phasis on agri­culture, energy, transportation, patent, Intellectual property, customs and foreign trade desires to affiliate with an Alaska firm that would be interested In hav­ing a Washington office and which currently has the type of prac­tice that could make active use ot such an affiliation. Contact Philip C. Jones, 420 International Square, 1875 Eye Street, N.W., Washington, D .C . 20008.__________

5-00 p .m .—The Last Annual 
Mixed Road Race. A  "fun run" of 10 
miles for teams of four sponsored by 
the Alaska Bar Association in coopera­
tion with the Municipality of Anchor­
age's Parks k  Recreation Department.

6:00 p .m .—"Dinners in the 
Home” for out-of-towners sponsored 
by the Anchorage Bar Association.

Saturday, June 14

9:00 a .m .—Annual Business 
Meeting of the Alaska Bar Association 
at the Grand Ballroom. The agenda tor 
the Business Meeting will be provided 
at the door.

Noon—No Host ( ’ ./.tails at the 
Grand Ballroom.

12:30 p .m .—Luncheon at the 
Grand Ballroom — Major Issues Be­
fore the Profession: A  Natic.ul Per­
spective by Wm. Reece Smith, Jr., 
President-elect, American Bar Associa­
tion.

2:00 p .m .—Business Meeting 
resumes at the Grand Ballroom.

5:00 p.m .—Annual Meeting ad­
journs.

6:30 p.m .—Cocktail Reception at 
the Grand Ballroom.

7:30 p.m.—Alaska Bar Associa­
tion Dinner/Dance at the Grand Ball­
room — 1) Presentation by the Histo­
rians Committee; 2) Special Entertain­
ment by ’The Statutory Grapes"; 3) 
Dance Band: ’The House Band." 
Music from 9:00 p.m. to 1:00 a.m.

A l a s k a  B a r  

R e v i e w /  

B . A . R .  I n c .

n e e d s  a  lecturer o n  

A l a s k a  Criminal 

L a w  a n d  P r o c e d u r e  for
s e m i - a n n u a l  

lectures in 

A n c h o r a g e  

b e g i n n i n g  

July, 1980.

If interested, call 

K e n  J a c o b u s  

2 7 4 - 7 5 2 2

W e  C a n  H a n d l e  I I .

PPOftSIOlflL TPflVELSffiVR
030 W FOURTH A. L. *JE ANCHORAGE. ALASKA '39501 272 8424

R o b y n  R o b e r t s  C o u r t  R e p o r t i n g

Certified stenographic reporter 
24 hour answering service

Anchorage
2 7 6 - 7 2 2 5

Associate Degree in Legal Science 
Graduate of American Institute 

ol Court Reporting

| L A W  B O O K S  I  

t  F O R  L E S SJ  Pacific Law Books, Inc.+ 305 N. Main Street*• Santa Ana, Calif. 92701 
**  Phone:714-543-1213
4 Ten minutes from Disneyland

J u s t  a  P h o n e

C a l l  A w a y !

• Professional Services Throughout Alaska at Reasonable Rates

• A  Staff That Gets Results FRANK P YOUNG

• Licensed and B o n d e d  NORTHWEST INVESTIGATIVE SERVICES
P.O. Box 74006. Fairbanks. Alaska 99707

(907) 462-7574
• 24 Hour Record-a-Call Service

• M e m b e r — Institute of Certifiad Photographers

• M e m b e r — California Assoc, of U c e n s e d  Investigators

• M e m b e r — World Association of Detectives



G E T  IT A L L  —  D O  IT O N C E  —  

D O  IT R I G H T  

A N D  N E V E R  H A V E  T O  D O  IT A G A I N

BAR REVIEW

*  Lectures and current outlines on all subjects tested - Alaska and California lawk Numerous options - regular course, cassette tapes of lectures, outlines only, Alaska law only. Herbert Wrltlnn and Analysis seminar will be given this year.*  Practice essay and multi-state exam s*  Experienced, national affiliation and resources, locally operated In Alaska since 1973*  California bar subjects taught by BAR/BRI national lecturers; Alaska law subjects taught by Alaskan specialists*  Authorized for operation and benefits for all courses by the Alaska Commission on Post- Secondary Education and the U .S. Veterans' Administration
For Information, plsase contact: 

Ken Jacobus

Alaska Bar Revlew/BAR. Inc. 

1348 Crescent A/enue 

Anchorage, Alaska 99504 

Phone: 274-7522; 276-1453

S o n y ’s n e w  

m i c r o  d i c t a t i o n  s y s t e m .

A  s t e p  f o r w a r d  i n  t e c h n o l o g y .  

A  s t e p  b a c k w a r d  i n  p r i c e .Now Sony givrv you Matc-of-chc-ait mk io til, l.ilion 41 ihr lowrvt fttklu pikTN Sony has rvrt Iwd1 The new Sony 11M 715 is u n y trd  n u ll o ik . ; . $325
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of (lie vmalleu |x>it -bkv ihcie tv. Both hast two vper d opctatlon and woik mgrdvci .via ink to (rani And diey'it pikrd well lirlow what yood expect to pay lot .vucli advanced tnkto technology Call ot null die coupon and put ytxuself Into tnkto dkutuw fu: lew tlian you imagine' (Avk 
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Auuiuml'ivxiiiiii.ny

W E  S O L V E  A L L  K I N D S  O F  

C O N S T R U C T I O N  

C L A I M S  C A S E S !

A r c t i c  O f f i c e  M a c h i n e  &  F u r n i t u r e  C o .

2 4 0 0  S p e n a r d  Rd. 

A n c h o r a g e ,  A l a s k a  9 9 5 0 3  

P h o n e  2 7 7 - 3 5 2 7

Whether your construction claims case involves a faulty pipeline or problem building, Wagncr-Hohns-Inglis, Inc. can help you build u solid case. Several WHI Alaskan claims cases are underway right now.WHI has supplied expert claims analysis/pteparafion ser­vices lo attorneys on successful settlements totalling $3.5 billion worth o f  diverse construction in 50 slates.Send for your copy o f our complete services brochure today.
w a g E e r -  h o l m s  • i n g l i s  • i n c .3043 Foothill Blvd. La Craacema, California 91214 

213 248 2523

Now Orloan*. La. 
b04-624-6349

Kanaat City, Mo. 
816431-2240

Mount Holly, N.J. 
COS 2010100

••aaaaaa

j
Pl««to sand u* your brochura on WHI claim* Mrvtca*. g
N am e-----------------------------------------
Firm .

. Slate _
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B r u c e  E. G a g n o n ,  E s q .  

A T K I N S O N ,  C O N W A Y ,  Y O U N G ,  

B E L L  & G A G N O N  

A t t o r n e y s  f o r  D e f e n d a n t  
4 2 0  L S t r e e t  

S u i t e  5 00

A n c h o r a g e ,  A l a s k a  9 9 5 0 1
T e l e :  (907) 2 7 9 - 5 5 G 3

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

S T A T E  O F  A L A S K A ,  O F F I C E  O F  
T H E  O M B U D S M A N ,

P l a i n t i f f ,

v s .

D O N N A  C. W I L L A R D ,  P r e s i d e n t ,  
A l a s k a  B a r  A s s o c i a t i o n ,

D e f e n d a n t .

P E R S O N A L L Y  0 7 .T  J V F R E D
H F C E I \/ c D 
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b e l l  
I a g n o n . i n c .
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linn noon 
■OHAGt AlASK* 
I honI 279-14*3

No. 3A N - 7 9 - 5 9 3 2  C I V

A F V  TD A V I T  O F  D O N N A  C. W I L L A R D

S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

D O N N A  C. W I L L A R D ,  b e i n g  f i r s t  d u l y  s w o r n ,  u p o n  h e r  o a t h  

s t a t e s  as f o l l o w s :

1. I a m  P r e s i d e n t  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  a n d  

t h e  n c m e d  d e f e n d a n t  in t h i s  a c t i o n .  I m a k e  t h i s  a f f i d a v i t  o n  t h e  

b a s i s  o f  m y  p e r s o n a l  k n o w l e d g e ,  a n d  o n  t h e  b a s i s  o f  r e c o r d s  o f  

t h e  A l a s k a  B a r  A s s o c i a t i o n  i n  m y  c u s t o d y  a n d  c o n t r o l .

2. O n  o r  a b o u t  J u l y  16, 1 9 7 9 ,  I r e c e i v e d  a l e t t e r

f r o m  F r a n k  FI :vin, O m b u d s m a n ,  a t r u e  c o p y  o f  w h i c h  is a t t a c h e d

h e r e t o  as E x h i b i t  "A". In  t h i s  l e t t e r ,  F l a v i n  r e q u e s t e d  c o p i e s  

o f  c e r t a i n  d o c u m e n t s  a n d  r e c o r d s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .

3. In a l e t t e r  d a t e d  J u l y  19, 1979 , a t r u e  c o p y  o f

w h i c h  is a t t a c h e d  h e r e t o  a s E x h i b i t  "B", 1 r e s p o n d e d  t o  F l a v i n ' s  

l e t t e r  o f  J u l y  16, 1 9 7 9 .  I n  t h i s  l e t t e r ,  I a d v i s e d  F l a v i n  t h a t ,
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in h i s  c a p a c i t y  as a m e m b e r  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  t h e  

d o c u m e n t s  h e  r e q u e s t e d  w o u l d  b e  m a d e  a v a i l a b l e  t o  h i m  ( a f t e r  

e x c i s e  o f  Ex ec u ti v e.  S e s s i o n  m a t e r i a l s ,  i n  t h e  c a s e  o f  t h e  m i n u t e s  

o f  B o a r d  o f  G o v e r n o r s 1 m e e t i n g s ) .  In t h i s  l e t t e r ,  I a l s o  o f f e r e d  

to  m a k e  a v a i l a b l e  t o  F l a v i n ,  i n  h i s  c a p a c i t y  as  a m e m b e r  o f  t h e  

A l a s k a  B a r  A s s o c i a t i o n ,  c e r t a i n  a d d i t i o n a l  d o c u m e n t s  a n d  r e c o r d s  

w h i c h  F l a v i n  o r a l l y  r e q u e s t e d  i n  a m e e t i n g  o n  J u l y  18, 1 9 7 9 .

4. T h e  r e c o r d s  a n d  d o c u m e n t s ,  w h i c h  a r e  t h e  s u b j e c t  

o f  t h e  S u b p o e n a  i n v o l v e d  i n  t h i s  a c t i o n ,  c o n s i s t  o f  t h e  s a m e  

r e c o r d s  a n d  d o c u m e n t s  w h i c h  I m a d e  a v a i l a b l e  t o  F l a v i n  in h i s  

c a p a c i t y  as a m e m b e r  o f  t h e  A l a s k a  F a r  A s s o c i a t i o n .  T h e  c o n t r o v e r s y  

b e t w e e n  t h e  p a r t i e s  a c c o r d i n g l y  a p p e a r s  t o  c e n t e r  o n  w h e t h e r  

F l a v i n  is e n t i t l e d  t o  t h o s e  r e c o r d s  a n d  d o c u m e n t s  in  h i s  c a p a c i t y  

as O m b u d s m a n ,  as  o p p o s e d  t o  h i s  c a p a c i t y  a s  a m e m b e r  o f  t h e  

A l a s k a  B a r  A s s o c i a t i o n .

5. A t  o r  p r i o r  t o  t h e  f i l i n g  o f  t h i s  A f f i d a v i t ,

I h a v e  c a u s e d  t o  b e  d e l i v e r e d  t o  F r a n k  F l a v i n ,  in h i s  c a p a c i t y  as 

a m e m b e r  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  c o p i e s  o f  t h e  f o l l o w i n g  

d o c u m e n t s :

(a) T h e  m i n u t e s  o f  t h e  m e e t i n g s  o f  t h e  B o a r d  o f  

G o v e r n o r s ,  t o g e t h e r  w i t h  t h e  A n n u a l  M e e t i n g  m i n u t e s  fo r t h e  p a s t  

t w o  y e a r s ,  a f t e r  e x c i s e  o f  E x e c u t i v e  S e s s i o n  m a t e r i a l s ;

(b) S t a t i s t i c a l  r e p o r t s  c o n c e r n i n g  t h e  n u m b e r  a n d  

d i s p o s i t i o n  o f  a l l  g r i e v a n c e s  f i l e d  w i t h  t h e  B a r  A s s o c i a t i o n  fo r 

t h e  p a s t  t w o  y e a r s ;

(c) I t e m i z e d  s t a t e m e n t s ,  s e t t i n g  f o r t h  t h e  f i n a n ­

c i a l  r e c o r d s  o f  t h e  A s s o c i a t i o n  w i t h  r e s p e c t  t o  t h e  1 9 7 9  H a w a i i  

M i d - W i n t e r  C L E  m e e t i n g  a n d  B o a r d  o f  G o v e r n o r s '  t r a v e l  a n d  p e r  

d i e m  e x p e n s e s  f o r  t h e  f i s c a l  y e a r  1 9 79 ; a n d

A F F I D A V I T  O F  D O M N A  C. W I L L A R D  
j P A G E  2



- • v * ' -

■w oiricti
J o n , c o n w a y

I jN C .  B E L L
I g n o n . i n c .
|o I  11X11 Inm # oo»
S a g e  a l a s k a  
losi 79

(d) B r o c h u r e s ,  p a m p h l e t s  o r  o t h e r  w r i t t e n  m a t e r i ­

a l s  d e s c r i b i n g  m e e t i n g s  a t t e n d e d  o u t s i d e  t h e  S t a t e  o f  A l a s k a  b y  

m e m b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s  ( t h e s e  l a t t e r  r e c o r d s  a r e  f r o m  

m y  p e r s o n a l  f i l e s ,  a s  t h e  B a r  A s s o c i a t i o n  d o e s  n o t  m a i n t a i n  f i l e s  

in r e s p e c t  t h e r e t o ).

6. I h a v e  p e r s o n a l l y  r e v i e w e d  t h e  E x e c u t i v e  S e s s i o n  

m a t e r i a l s  w h i c h  h a v e  b e e n  d e l e t e d  f r o m  t h e  r e c o r d s  a n d  d o c u m e n t s  

d e l i v e r e d  to  F r a n k  F l a v i n ,  i n  h i s  c a p a c i t y  as  a m e m b e r  o f  t h e  

A l a s k a  B a r  A s s o c i a t i o n .  T h e  E x e c u t i v e  S e s s i o n  m a t e r i a l s  in  q u e s ­

t i o n  c o n s i s t  o f  c o n f i d e n t i a l  a n d  s e n s i t i v e  m a t t e r ,  n o t  a v a i l a b l e  

g e n e r a l l y  t o  m e m b e r s  o f  t h e  B a r  A s s o c i a t i o n ,  r e l a t i n g  t o  B o a r d  

d i s c u s s i o n  a n d  a c t i o n  in t h e  f o l l o w i n g  a r e a s :

(a) P a r t i c u l a r  c a s e s  o f  a d m i s s i o n  t o  t h e  B a r  o f  

i n d i v i d u a l  a p p l i c a n t s ;

(b) P a r t i c u l a r  q u e s t i o n s  r e g a r d i n g  e m p l o y e e s  a n d  

p e r s o n n e l  o f  t h e  B a r  A s s o c i a t i o n ;

(c) I n d i v i d u a l  g r i e v a n c e  c a s e s  a g a i n s t  a t t o r n e y s ;

a n d

(d) P r i v i l e g e d  c o m m u n i c a t i o n s  w i t h  t h e  B a r ' s  a t ­

t o r n e y s  r e l a t i n g  t o  l i t i g a t i o n  a n d  o t h e r  m a t t e r s .

7. T h e  A l a s k a  B a r  A s s o c i a t i o n  c o n s i s t s  o f  a p p r o x i m a t e l y  

1 , 3 0 0  a t t o r n e y s  l i c e n s e d  t o  p r a c t i c e  i n  A l a s k a .  I t  p e r f o r m s  a 

m u l t i t u d e  o f  f u n c t i o n s  w h i c h  b e n e f i t  b o t h  t h e  p u b l i c  a n d  it s  m e m ­

b e r s .  It o v e r s e e s  a d m i s s i o n s , p r o c e s s e s  g r i e v a n c e s ,  a n d  a d o p t s  

e t h i c a l  s t a n d a r d s  a n d  r e v i s i o n s  t h e r e t o ,  a l l  u n d e r  t h e  s u p e r v i s i o n  

a n d  c o n t r o l  o f  t h e  A l a s k a  S u p r e m e  C o u r t .  I t  a l s o  s p o n s o r s  a s t a t e ­

w i d e  l a w y e r  r e f e r r a l  s e r v i c e ,  s p o n s o r s  c o n t i n u i n g  l e g a l  e d u c a t i o n  

p r o g r a m s  f u n d e d  b y  p r o g r a m  p a r t i c i p a n t s ,  a n d  c o n d u c t s  f e e  a r b i t r a ­

t i o n s .  T h e  f o r e g o i n g  is  a n o n e x c l u s i v e  l i s t i n g  o f  A l a s k a  B a r  A s s o ­

c i a t i o n  a c t i v i t i e s .

A F F I D A V I T  O F  D O N N A  C. W I L L A R D  
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8. T h e  A l a s k a  B a r  A s s o c i a t i o n  i s  p r i m a r i l y  f u n d e d

t h r o u g h  m e m b e r s h i p  d u e s ,  a s s e s s e d  a t  t h e  a n n u a l  r a t e  o f  $ 1 8 0  p. r 

a c t i v e  m e m b e r .  T h e  c o u l c  s y s t e m  c u r r e n t l y  p r o v i d e s  a p p r o x i m a t e l y  

$ 5 0 , 0 0 0  i n f u n d i n g  f o r  t h e  d i s c i p l i n a r y  f u n c t i o n  p  r f o i m e d  b y  t he  

B a r  c o u n s e l  u n d e r  t h e  s u p e r v i s i o n  a n d  c o n t r o l  o f  t h e  A l a s k a  S u ­

p r e m e  C o u r t .  I n t h e  c u r r e n t  a n d  p r e v i o u s  f i s c a l  y e a r s ,  t h e  c o u r t  

s y s t e m  h a s  p a r t i a l l y  f u n d e d  r e r r a l  e x p e n s e s  f o r  t h e  B a r  A s s o c i a ­

t i o n  o f f i c e s .  The; b u d g e t  f o r  t h e  n e x t  f i s c a l  y e a r  c u r r e n t l y  c o n ­

t a i n s  n o  a p p r o p r i a t i o n  f o r  r e n t a l  o f  B a r  A s s o c i a t i o n  o f f i c e s .  

O t h e r  t h a n  as  d e s c r i b e d  a b o v e ,  n o  s t a t e  f u n d s  a r e  s u p p l i e d  to  t h e  

A l a s k a  B a r  A s s o c i a t i o n .

9. A l a s k a ' s  B a r  A s s o c i a t i o n  e m p l o y e e s  h a v e  b e e n  d e t e r ­

m i n e d  n o t  t o  b e  s t a t e  e m p l o y e e s  f o r  p u r p o s e s  o f  r e t i r e m e n t  s y s t e m s  

T h e  B a r  h a s  b e e n  d e n i e d  c r e d i t  u n i o n  p a r t i c i p a t i o n  a s  a s t a t e  

a g e n c y  o n  t h e  b a s i s  t h a t  t h e r e  is i n s u f f i c i e n t  i d e n t i t y  b e t w e e n  

B a r  m e m b e r s  a n d  s t a t e  e m p l o y e e s .

i t s  B o a r d  o f  G o v e r n o r s ,  w h i c h  b o d y  is  e l e c t e d  b y  i t s  a c t i v e  m e m ­

b e r s .  T h e  o f f i c e r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  a r e  a l s o  e l e c t e d  

b y  i t s  a c t i v e  m e m b e r s h i p .  T h e  B a r  A s s o c i a t i o n  o p e r a t e s  a c c o r d i n g  

to  b y - l a w s

10. T h e  g o v e r n i n g  b o d y  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  is

, 1 9 7 9 .
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£) 840 K Slrfel. Room 203Anchorage. Alaska 99501 (907) 27C 4011
Reply lo:State ot Alaska

D o n n a  C. W i l l a r d ,  E s q .  

P r e s  i d e n t

B o a r d  o f  G o v e r n o r s  

A l a s k a  B a r  A s s o c i a t i o n  

3 6 0  K S t r e e t

A n c h o r a g e  A l a s k a  9 9 5 0 1

□ Pouch W3Juneau, Alaska 99811 (9C7) 465-4970□  P.) Bor 7435BFa banks. Alaska 99767 (907) 452-4001
R e :  O m b u d s m a n  C o m p l a i n t s  A 7 9 - 0 6 4 1

a n d  A 7 9 - 0 6 4 2

D e a r  M s .  W i l l a r d :

P l e a s e  t a k e  n o t i c e  t h a t  t h e  O f f i c e  o f  t h e  O m b u d s m a n  

h a s  r e c e i v e d  t h e  f o l l o w i n g  c o m p l a i n t s :

A 7 9 - 0 6 4 1 : t h a t  t h e  A l a s k a  B a r  A s s o c i a t i o n  h a s  n o t

a d e q u a t e l y  i n v e s t i g a t e d  o r  r e s o l v e d  g r i e v a n c e s  f i l e d  b y  

c i t i z e n s  a g a i n s t  a t t o r n e y s  s u b j e c t  to  t h e  B a r  A s s o c i a t i o n ' s  

g r i e v a n c e  a n d  d i s c i p l i n a r y  p r o c e d u r e s  a n d  t h a t  t h e  e m p l o y m e n t  

c o n t r a c t  f o r  t h e  B a r  C o u n s e l  is e x c e s s i v e  in s a l a r y  a n d  v a c a t i o n .

A 7 9 - 0 6 4 2 :  t h a t  m e m b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s  h a v e

e x p e n d e d  e x c e s s i v e  a m o u n t s  o f  B a r  A s s o c i a t i o n  f u n d s  f o r  t r a v e l  

a n d  a s s o c i a t e d  e x p e n s e s  o u t s i d e  t h e  S t a t e  o f  A l a s k a  f o r  a c t i v i t i e s  

n o t  d i r e c t l y  b e n e f i t t i n g  t h e  A l a s k a  B a r  A s s o c i a t i o n  o r  i t s  

m e m b e r s h i p ;  t h a t  t lie e x p e n d i t u r e  o f  B a r  A s s o c i a t i o n  f u n d s  f o r  

t h e  g u e s t  s p e a k e r  a t  t.̂ ie 1 9 7 9  I l a w a iin  C o n f e r e n c e  w a s  i m p r o p e r .

T h e  O f f i c e  o f  t h e  O m b u d s m a n  h a s  c o m m e n c e d  t h i s  i n v e s t i g a t i o n  

p u r s u a n t  to A S  2 4 . 5 5 . 1 1 0 .  T h e  O f f i c e  o f  t h e  O m b u d s m a n  h a s  

j u r i s d i c t i o n  o v e r  a d m i n i s t r a t i v e  a c t s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  
p u r s u a n t  to A S  2 4 . 5 5 . 1 0 0  a n d  A S  O R . 0 8 . 0 1 0 .

O u r  i n v e s t i g a t o r s  p l a n  t o  e x a m i n e  t h e  f i n a n c i a l  r e c o r d s  
o f t h e  A s s o c i a t i o n  o n  J u l y  30, 1 9 7 9 ,  b e g i n n i n g  a t  8 : 0 0  a . m . ,  

a t  t h e  B a r  A s s o c i a t i o n  o f f i c e s .  If t h i s  t i m e  is i n c o n v e n i e n t  
w e  w i l l  b e  g l a d  t o  r e s c h e d u l e  t h e  i n s p e c t i o n .

P u r s u a n t  to A S  2 4 . 5 5 . 1 6 0  w e  a l s o  r e q u e s t  c o p i e s  o f  t h e  
f o l l o w i n g  d o c u m e n t s :

1) M i n u t e s  o f  t h e  B o a r d  o f  G o v e r n o r ' s  m e e t i n g s  f o r  
t h e  l a s t  t w o  f i s c a l  y e a r s ;

2) A c o p y  o f  t h e  e m p l o y m e n t  c o n t r a c t  f o r  t h e  A l a s k a  
B a r  C o u n s e l ;  a n d
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D o n n a  C. W i l l a r d  

J u l y  16, 1 9 7 9  

P a g e  2

3) A  c o p y  o f  s t a t i s t i c a l  r e p o r t s  c o n c e r n i n g  t h e  n u m b e r  

a n d  d i s p o s i t i o n  o f  a l l  g r i e v a n c e s  f i l e d  w i t h  t h e  

B a r  / a s s o c i a t i o n  i n  t h e  l a s t  t w o  y e a i s .

t o  J u l y  3 0 l,l3? 9  7 9 f r e 'i a t e  r e c e i v i n 9 a b °v® i n f o r m a t i o n  p r i o r

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

S i n c e r e l y ,

F r a n k  F l a v i n  

O m b u d s m a n

F F : r j

S



HAND DELIVERED
J u l y  19, 1979

Fr ank F l a v i nOmbudsman860 K S t r e e t ,  Room 203 Anc h o r a g e ,  A l a s k a  99501
Dear  Frank:A3  you a r e  a w a r e ,  t he  Board o f  C o v e m o r o  i s  i n  r e c e i p t  o f  your  l e t t e r  da t e d  J u l y  16,  1979,  n e t t i n g  fnrl' .h two c o m p l a i n t s  d i r e c t e d  a t  the Board and s t a f f  o f  t h e  A l a s k a  Bar  A s o o c i a t i o n .I  found our  m e e t i n g  w i t h  y o u ,  on J u l y  18,  1979,  t o  be v e r y  i n f o r m a t i v e  and have  r e l a y e d  t o  t h e  Board t he  i n f o r m a t i o n  t h a t  you p r o v i d e d . A f t e r  due c o n s i d e r a t i o n ,  t h e  Board w i s h e s  me t o  i n f o r m  you t h a t  n i l  members o f  t h i n  A s s o c i a t i o n  a r e  e n t i t l e d  t o  t n s p o c t  a l l  books  and recorda n ot  c a t a l o g u e d  as c o n f i d e n t i a l .  T h e r e f o r e ,  we w i l l  be p l e a s e d  t o  pr ovi de  you,  i n  t h e  n e a r  f u t u r e ,  f o r  r e v i e w  a t  t ha  Bar  o f f i c e ,  t he  f o l l o w i n g  r e c o r d s :1.  The M i n u t e s  o f  t he  m e e t i n g s  o f  t h e  Board o f  G o v e r n o r s ,  t o ­g e t h e r  wi t h  tlie An n u a l  M e e t i n g  M i n u t e s ,  f o r  the. p a s t  two y e a r s ,  a f t e r  e x ­c i s e  of  E x e c u t i v e  S e s s i o n  m a t e r i a l s ;2.  S t a t i s t i c a l  r e p o r t s  c o n c e r n i n g  t he  number and d i s p o s i t i o n  o f  a l l  g r i e v a n c e s  f i l e d  w i t h  t he  Bar A s s o c i a t i o n  f o r  t he  p a s t  two y e a r s ;3.  The f i n a n c i a l  r e c o r d a  o f  t he  A s s o c i a t i o n  w i t h  r e s p e c t  t o  t he  1979 Hawai i  M i d - W i n t e r  CLE me e t i n g  and Boar d o f  G o v e r n o r s 1 t r a v e l  and per diem expenses  f o r  1979;  and
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F r a n k  F l a v i n  J u l y  19,  1979 Fngo 2
4 .  Upon r e q u e s t  I  w i l l  f u r n i s h ,  f rom my p e r s o n a l  f i l e s ,  t he  b r o ­c h u r e s  snd o t h e r  d a t a  c o n c e r n i n g  t he  v a r i o u s  pr og r ams  i n  c o n n e c t i o n  w i t h  t he  A n e r i c n n  B a r ,  We s t e r n  S t a t e s ,  and Ea r  L e a d e r s h i p  m e e t i n g s .Ther e  i s  no employment  c o n t r a c t ,  i n  w r i t i n g ,  v i t h  Bnr C o u n s e l .  However ,  I  can i n f o r m  you t h a t ,  on May 19,  197^,  t h e  Board una ni mous l y  ap­pr ov e d a ono y e a r  c o n t r a c t ,  r e t a i n i n g  Mr.  G a r r i s o n  a t  an a n n u a l  u a l u r y  o f  $ 4 5 , 0 0 0 . 0 0  and p r o v i d i n g  f o r  t h i r t y - f i v e  days  o f  p a i d  v a c a t i o n .  T h i r  c o n s t i t u t e d  an a d d i t i o n a l  t went y  da ys  o f  v a c a t i o n  o v e r  h i s  1978 c o u t r a c t ,  i n  l i e u  o f  any s a l a r y  i n c r e a s e .F u r t h e r m o r e ,  Mr.  C a r r i n c m ’ s r i g h t  t o  t a k e  h i s  v a c a t i o n  was r e ­s t r i c t e d  t o  t i n e s  when no b a r  e x a m i n a t i o n  was i n p r o g r e s s  and when no h e a vy  cnoe l o a d  on a d m i s s i o n s  o r  d i s c i p l i n e  wao p e n d i n g .Of  f u r t h e r  b e n e f i t  t o  you may he  t h e  f a c t  t h a t  Mr .  G a r r i s o n  ha s  b e e n a d mi t t e d  t o  t ho p r a c t i c e  o f  law n i n c c  1966 and t h a t ,  p r i o r  t o  b e i n g  r e t a i n e d  by t he  Bar  A s s o c i a t i o n  i n  1977,  h i  wan an A s s i s t a n t  D i n l r i c t  A t ­t o r n e y  i n t h i s  s t a t e  f o r  none f i v e  y e a r s .Wi t h r e s p e c t  t o  tho M i n u t e n ,  wh i c h  w i l l  t a k e  a bou t  two days t o  r e v i e w  f o r  d e l e t i o n  o f  E x e c u t i v e  S e s s i o n  m a t e r i a l ,  t h e y  w i l l  ho ready f o r  y our  r e v i e w on or  b e f o r e  J u l y  27 ,  1979,  t o g e t h e r  w i t h  t he  D i s c i p l i n e  r e ­p o r t s . In c o n n e c t i o n  w i t h  b o t h  D i s c i p l i n e  and A d m i s s i o n s  m a t t e r s ,  we a r e  s ur e  you r e a l i z e  t h a t  the Ba r  A s s o c i a t i o n  and t h e  Boar d o f  Gov e r nor s  a ct  o n l y  as a g e n t s  o f  t he  Supremo C o u r t  o f  A l a s k a ,  T h e r e f o r e ,  any f u r ­t h e r  r e q u e s t s  d e a l i n g  w i t h  e i t h e r * a r e a s  n hou l d  he d i r e c t e d  t o  t h a t  e n t i t y .I  woul d r e q u e s t ,  w i t h  r e s p e c t  t o  t h e  f i n a n c i a l  r e c o r d a ,  t h a t  your  r e v i e w  a w a i t  my r e t u r n  f r o to t he  N i n t h  C i r c u i t  J u d i c i a l  C o n f e r e n c e  when 1 s h a l l  f i n a l l y  have  an o p p o r t u n i t y  t o  r e v i e w  and a p p r o v e  t he  a u d i t  wh i c h ,  as  I  i n f o r me d  y o u ,  i o  c u r r e n t l y  b e i n g  c o n d u c t e d  by a C e r t i f i e d  P u b l i c  A c c o u n t a n t .  Tha t  t a n k  s h o u l d  be c o m p l e t e d  no l a t e r  t h a n  A ug us t  3.  / l o o ,I would p r e f e r  to be p r e s e n t  d u r i n g  your  e x a m i n a t i o n  and woul d a p p r e c i a t e  i t  i f  you woul d c o o r d i n a t e  w i t h  me.As I  me nt i oned e a r l i e r ,  t he  f o r e g o i n g  i n f o r m a t i o n  13 b e i n g  p r o v i d e d  t o  you i n  y our  c a p a c i t y  as  a member o f  t he  A l a s k a  Bnr A s s o c i a t i o n .  The Board b e l i e v e s ,  ho we v e r ,  t h a t  t he  A s s o c i a t i o n  doeB n o t  f a l l  w i t h i n  the j u r i s d i c t i o n  o f  the Ombudcmnn.  Not  o n l y  has  t he  S u p e r i o r  C o u r t  i n  H o r o w i t z v  The A l a s k a  Bar  A n n o c i n t l q n  d e t e r mi n e d  t h a t  we a r e  n o t  a o t a t e  a g e n c y  but  a l s o ,  s i m i l a r  r u l i n g s  ha v e  been made a t  t he  a d m i n i s t r a t i v e  l e v e l .  S p e c i f i c a l l y ,  a d mi s s i o n  t o  the S t a t e  Empl oyee R e t i r e m e n t  S y s t e m nnd t o  t he  S t a t e  Empl oyee C r e d i t  Uni on have b o t h  been d e n i e d .



F r a n k  F l a v i n  
July 19, 1979 
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T h e r e f o r e ,  t h e  B o a r d ,  a t  t h i s  t i m e ,  r e s p e c t f u l l y  d e c l i n e s  t o Pr c c -  o g n i o o  any J u r i s d i s t i c t i o r  whi ch you n a y  f e e l  you l iavo i n  y our  o f f i c i a l  c a p -  i c i  t y .  F u r t h e r m o r e ,  n o t h i n g  c o n t a i n e d  i n  t h i s  l e t t e r  or  any a gr eement s  wh i c h  v c  n i g h t  a r r i v e  a t  w i t h  you t o  p r o v i d e  m a t e r i a l s  c o n s t i t u t e s  a w a i v e r  o f  t h e  Bar  A s s o c i a t i o n ’ s r i g h t  t o  a s s e r t  t h e  j u r i s d i c t i o n a l  i s s u e  and any o t h e r  d e f e n s e s  wh i c h  i t  n i g h t  h a v e .  ,I f  I  c a n  ho o f  a ny f u r t h e r  a s s i n t n n c d ,  p l e a s e  do n ot  h e s i t a t e  t oc a l l . S i n c e r e l y  y o u r s ,ALASKA BAR ASSOCIATION
Donna C .  W i l l a r d  F r e a  i d e n t

v j
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M E M O R A N D U M  IN O P P O S I T I O N  T O  

A P P L I C A T I O N  F O R  O R D E R  C O M P E L L I N G  

C O M P L I A N C E  W I T H  S U B P O E N A ______

I

S t a t e m e n t  o f  t h e  C a s e  

T h i s  i s  a c i v i l  a c t i o n  in w h i c h  t h e  o f f i c e  o f  t h e  O m b u d s ­

ma n,  S t a t e  o f  A l a s k a ,  ( h e r e i n a f t e r  " O m b u d s m a n ”) s e e k s  a n  o r d e r  

c o m p e l l i n g  D O N N A  C. W I L L A R D ,  P r e s i d e n t  o f  t h e  A l a s k a  B a r  A s s o c i a ­

ti on , ( h e r e i n a f t e r  " A B A " )  t o  c o m p l y  w i t h  a s u b p o e n a  i s s u e d  b y  t h e  

O m b u d s m a n .

T h e  O m b u d s m a n ' s  s u b p o e n a  s e e k s  d o c u m e n t s  r e l a t i n g  t o  

t w o  a l l e g e d  c i t i z e n  c o m p l a i n t s  a g a i n s t  t h e  A B A .  O n e  c o m p l a i n t  

a l l e g e d l y  c o n c e r n s  t h e  u s e  o f  A B A  f u n d s  f o r  B o a r d  o f  G o v e r n o r s '  

t r a v e l  e x p e n s e s  a n d  a g u e s t  s p e a k e r  a t  a 1 9 7 9  A B A  m e e t i n g .  T h e  

s e c o n d  c o m p l a i n t  p u r p o r t e d l y  i n v o l v e s  h a n d l i n g  o f  c i t i z e n  c o m ­

p l a i n t s  a g a i n s t  a t t o r n e y s  b y  t h e  A B A  a n d  t h e  s a l a r y  a n d  f r i n g e  

b e n e f i t s  o f  t h e  B a r  c o u n s e l .  ^ o m b u d s m a n ' s  M e m o r a n d u m ,  p . l ) .  T h e  

s u b p o e n a  a n d  p e r t i n e n t  c o r r e s p o n d e n c e  a r e  a t t a c h e d  as e x h i b i t s  to
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t h e  O m b u d s m a n ' s  M e m o r a n d u m ,  t h e  A f f i d a v i t  o f  F r a n k  F l a v i n ,  a n d  

t h e  A f f i d a v i t  o f  D o n n a  C. W i l l a r d  f i l e d  h e r e w i t h .

T h e  m a t e r i a l s  r e q u e s t e d  i n  t h e  O m b u d s m a n ' s  S u b p o e n a  h a v e  

b e e n  p r o v i d e d  t o  F r a n k  F l a v i n ,  O m b u d s m a n  o f  t h e  S t a t e  o f  A l a s k a ,  

i n  h i s  c a p a c i t y  as a m e m b e r  o f  t h e  A B A .  T h e  A B A  h a s  d e c l i n e d ,  

h o w e v e r ,  t o  r e c o g n i z e  t h e  j u r i s d i c t i o n  o f  t h e  O m b u d s m a n  t o  i n v e s ­

t i g a t e  o r  s u b p o e n a  t h e  A B A .  S e e  A f f i d a v i t  o f  D o n n a  C. W i l l a r d .

II

T h e  O m b u d s m a n  is W i t h o u t  C o n s t i t u t i o n a l  

_ A u t h o r i t y  t o  In v e s t i g a t e  t h e  A B A  _

T h e  O m b u d s m a n  s e e k s  t o  i n v e s t i g a t e  A B A  e x p e n d i t u r e s  a n a  

g r i e v a n c e  p r o c e d u r e s .  T h e  A B A  s u b m i t s  t h e  A l a s k a  S u p r e m e  C o u r t  

h a s  t h e  i n h e r e n t ,  e x l u s i v e  a u t h o r i t y  t o  g o v e r n  t h e  l e g a l  p r o f e s ­

s i o n  a n d  r e g u l a t e  t h e  p r a c t i c e  o f  l a w .  T h e  O m b u d s m a n  i n v e s t i g a ­

t i o n  i n t r u d e s  u p o n  t h e  a u t h o r i t y  o f  t h e  A l a s k a  S u p r e m e  C o u r t  in  

v i o l a t i o n  o f  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s .

T h e  A B A  is s u b j e c t  t o  t h e  s u p e r v i s i o n  a n d  c o n t r o l  o f  

t h e  A l a s k a  S u p r e m e  C o u r t .  A l t h o u g h  i n i t i a l l y  c r e a t e d  b y  t h e  l e g i s ­

l a t u r e  i n  S e c t i o n  2, C h a p t e r  196, S L A  1 9 5 5 ,  i t  n e v e r t h e l e s s  r e t a i n s  

i t c h a r a c t e r  a s  a n  e n t i t y  o f  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t .  

L e g i s l a t i o n  c r e a t i n g  a n  i n t e g r a t e d  S t a t e  B a r  is l e g i s l a t i o n  i n  

a i d  o f  t h e  j u d i c i a r y  w h i c h  is n o t  b i n d i n g  u p o n  t h e  S t a t e  S u p r e m e  

C o u r t .  C r e a t i o n  o f  a n  i n t e g r a t e d  B a r  is a n  i n h e r e n t  j u d i c i a l  f u n c ­

t i o n  r e q u i r i n g  n o  l e g i s l a t i v e  a u t h o r i z a t i o n .  S e e , e . g . ,  I n  R e  

F l o r i d a  S t a t e  B a r  A s s o c i a t i o n ,  4 0  S . 2 d  90 2,  9 0 6  (Fla. 1 9 4 9 ) ;  Ij!

R e  I n t e q r a t i o n  o f  B a r  o f  H a w a i i , 4 3 2  P. 2 d  8 8 7 ,  8 8 8  (Haw. 1 9 6 7  ); 

F o l d  v. B o a r d  o f  T a x  R o l l  C o r r e c t i o n s  o f  O k l a h o m a  C o u n t y , 4 3 1  

P . 2 d  423, 4 2 8  ( O k l a .  1 9 6 7 ) .  S e e  g e n e r a l l y , A n n o t s ., 1 1 4  A L R  161; 

151 A L R  6 1 7  T h e  S t a t e  S u p r e m e  C o u r t  m a y  i n t e g r a t e  b y  c o u r t  r u l e  

n o t w i t h s t a n d i n g  a p e n d i n g  u n i f i c a t i o n  b i l l  b e f o r e  t h e  S t a t e  l e g i s ­

l a t u r e ,  ( In R e  U n i f i c a t i o n  o f  N e w  H a m p s h i r e , 2 4 8  A . 2 d  70 9,  7 1 1  

(N.H. 1 9 6 8 ) ) ,  a n d  m a y  d e t e r  u n i f i c a t i o n  i n  t h e  f a c e  o f  a s t a t u t e

MEMORANDUM
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p u r p o r t i n g  t o  r e q u i r e  i m m e d i a t e  i n t e g r a t i o n  ( I n t e g r a t i  o n  o f  t h e  

B a r  c a s e ,  11 N . W . 2 d  604, 6 2 5  (W i s.  1 9 4 3 ) ) .  T h e  p o w e r  t o  o r g a n i z e ,  

r e g u l a t e ,  a n d  c o n t r o l  t h e  B a r  i s  a n  i n h e r e n t  j u d i c i a l  f u n c t i o n  

r e s t i n g  e x c l u s i v e l y  in t h e  S t a t e  S u p r e m e  C o u r t .  F o r d  v. B o a r d  o f  

T a x  R o l l  C o r r e c t i o n s , s u p r a , a t  4 2 9 - 3 0 .

W h e r e ,  as in  A l a s k a ,  t h e  l e g i s l a t u r e  a t t e m p t s  to  c r e a t e  

a n  i n t e g r a t e d  B a r  b y  s t a t u t e ,  t h e  c o u r t  m a y  e l e c t  t o  l e t  t h e  B a r  

s t a n d  as c r e a t e d  if, a n d  o n l y  if, t h e  c o u r t  i s  s a t i s f i e d  w i t h  t h e  

l e g i s l a t i v e  s c h e m e .  S u c h  a c q u i e s c e n c e  d o e s  n o t ,  h o w e v e r ,  c o n v e r t  

t h e  B a r  A s s o c i a t i o n  i n t o  a n  a r m  o f  t h e  l e g i s l a t u r e ,  o r  an  a g e n c y  

o f  t h e  e x e c u t i v e  o r  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t .  It m e r e l y  

e v i d e n c e s  a j u d i c i a l  d e f e r e n c e  t o  a c o - e q u a l  b r a n c h  o f  g o v e r n m e n t ,  

w h e r e  t h e  l e g i s l a t i o n  d o e s  n o t  u n d u l y  i n t e r f e r e  w i t h  t h e  o p e r a ­

t i o n s  o f  t h e  j u d i c i a r y .  T h e  p o i n t  i s  w e l l  s t a t e d  in  G o ld be rc j v. 

8 t h  J u d i c i a l  D i s t r i c t  C o u r t , 5 7 2  P . 2 d  5 2 1  ( N e v .  1 9 7 7 ) ,  w h e r e  t h e  

c o u r t  i n v a l i d a t e d  a l e g i s l a t i v e  a t t e m p t  t o  s u b j e c t  t h e  j u d i c i a r y  

t o  an  " o p e n  m e e t i n g s "  law:

" A l t h o u g h  t h e s e  i n h e r e n t  p o w e r s  e x i s t  i n d e ­

p e n d e n t  o f  c o n s t i t u t i o n a l  o r  s t a t u t o r y  g r a n t ,  
w e  h a v e  r e c o g n i z e d  t h a t  1 [ t ] h e  l e g i s l a t u r e  

m a y ,  b y  s t a t u t e ,  s a n c t i o n  t h e  e x e r c i s e  o f  i n ­

h e r e n t  p o w e r s  b y  t h e  c o u r t s ,  a n d  t h e  c o u r t s  

m a y  a c q u i e s c e  i n  s u c h  p r o n o u n c e m e n t s  b y  t h e  

l e g i s l a t u r e ,  . . .  1 E v e n  so, w e  r e m a i n  e v e r  

m i n d f u l  t h a t  s u c h  s t a t u t e s  a r e  m e r e l y  l e g i s ­
l a t i v e  s a n c t i o n s  o f  i n d e p e n d e n t  r i g h t s  a l r e a d y  

b e l o n g i n g  t o t h e  c o u r t s ,  a n d  w h e r e ,  as h e r e ,  
t h o s e  s t a t u t e s  a t t e m p t  'to l i m i t  o r  d e s t r o y  
a n  i n h e r e n t  p o w e r  o f  t h e  c o u r t s ,  [ s u c h  s t a ­

t u t e s ]  m u s t  f a i l 1 ." I_d. a t  5 2 2  ( C i t a t i o n s  
o m i  t t e d . )

C f . C o n t i n e n t a l  I n s u r a n c e  Co. v. B a y l e s s  &  R o b e r t s , I n c , 5 4 8  P . 2 d  

3 9 8  ( A l a s k a  1 9 7 0 )  w h e r e  t h e  c o u r t  s t a t e d  s t a t u t o r y  a t t e m p t s  t o  

l i m i t  t h e  c o n t e m p t  p o w e r  o f  t h e  S u p e r i o r  C o u r t s  a r e  n o t  b i n d i n g  

o n  t h e  c o u r t s ,  b u t  w'1.1 b e  g i v e n  e f f e c t  a s  a m a t t e r  o f  c o m i t y  u n ­

l e s s  t h e y  i m p a i r  t h e  e f f i c i e n t  o p e r a t i o n  o f  t h e  c o u r t s  o r  t h e i r  

a b i l i t y  t o  u p h o l d  t h e i r  d i g n i t y  a n d  a u t h o r i t y .

M E M O R A N D U M
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T h e  f o r e g o i n g  a u t h o r i t i e s  e s t a b l i s h  t h e  'vBA i s  a n  a r m  o f  t h e  j u d i c i a r y .  T h e  q u e s t i o n  p r e s e n t e d  h e r e i n  i s  w h e t h e r  t h e  • l e g i s l a t u r e ,  t h r o u g h  i t s  O m b u d s m a n ^  m a y  i n t e r f e r e  i n  t h e  j u d i ­c i a r y ' s  f i n a n c i a l  a n d  d i s c i p l i n a r y  f u n c t i o n s .T h e r e  a r e  n u m e r o u s  r e p o r t e d  c a s e s  i n v a l i d a t i n g  l e g i s ­l a t i v e  a t t e m p t s  t o  i n t e r f e r e  w i t h  t h e Y i n t e r n a l  w o r k i n g s  o f  t h e  j u d i c i a r y . ( I t  h a s  b e e n  h e l d  t h a t  t h e  l e g i s l a t u r e  c a n n o t  a d o p t  a c o d e  o f  e t h i c s  f o r  t h e  j u d i c i a r y ,  w h e t h e r  s u c h  a  c o d e  c o n c e r n s  f i n a n c i a l  d i s c l o s u r e  o r  o t h e r  m a t t e r s .  I n  R e  T h e  F l o r i d a  B a r ,  3 1 6  S . 2 d  4 5 ,  4 7  ( F l a .  1 9 7 5 ) .  A n  a t t e m p t  t o  r e q u i r e  a  c e n t r a l  e l e c t r o n i c  d a t a  p r o c e s s i n g  s y s t e m  f o r  a l l  d e p a r t m e n t s  o f  s t a t e  g o v e r n m e n t  w a s  i n v a l i d a t e d  i n  O p i n i o n  o f  t h e  J u s t i c e s ,  3 0 9  N . E . 2 d  4 7 6 ,  4 8 0  ( H a s s .  1 9 7 4 ) ,  o n  t h o  b a s i s  t h a t  s u c h  a  r e q u i r e m e n t  o f ­f e n d e d  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s .  A H o u s e  o f  R e p r e ­s e n t a t i v e s  R e s o l u t ?  n  a p p o i n t i n g  a  c o m m i t t e e  t o  i n v e s t i g a t e  j u d i ­c i a l  p r o p r i e t y  w a s  r u l e d  u n c o n s t i t u t i o n a l  u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  i n  C u s a k  v  H o w l e t , 2 5 4  N . E . 2 d  5 0 6 ,  5 1 2  ( 1 1 1 .  1 9 6 9 )  A s t a t u t e  r e q u i r i n g  o p e n  m e e t i n g s  w a s  h e l d  a n  u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  o n  t h e  p o w e r s  o f  t h e  j u d i c i a r y  w h e n  a p p l i e d  t o  j u d i ­c i a l  b o d i e s  i n  Goldberg v .  8 t h  J u d i c i a l  D i s t r i c t  C o u r t , 5 7 2  P . 2 d  5 2 1 ,  5 ^ 3  ( N e v .  1 9 7 7 ) .  A n  a t t e m p t  t o  r e g u l a t e  l e g i s l a t i v e l y  t h e  m a n n e r  o f  t e s t i n g  h a n d i c a p p e d  b a r  a p p l i c a n t s  w a s  h e l d  i n v a l i d  u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  I n  R e  F l o r i d a ' s  B o a p d  o f  B a r  E x a m i n e r s , 3 5 3  S . 2 d  9 8 ,  1 0 0  ( F l a .  1 9 7 7 ) .  S e e ,  r . o v n n i n e n t  o f  t h e  L e g a l  P r o f e s s i o n ; A n  Inherent. J u d i c i a l  P o w e r  A p p r o a c h ,  9 S t .  M a r y ' s  L . J .  3 8 5  ( 1 9 7 8  ) .

A .  S .  2 4 . 5 5 . 0 1 0  s t a t e s :  " T h e r e  i s  c r e a t e d  i n  t h e  l j e g i s -l a t i v e  b r a n c h  o f  t h e  S t a t e  t h e  o f f i c e  o f  t h e  o m b u d s m a n . "  ( e m p h a s i  a d d e d )
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T h e  f o r e g o i n g  a u t h o r i t i e s  s t a n u  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  l e g i s l a t u r e  m a y  n o t  u n d u l y  b u r d e n  o r  s u b s t a n t i a l l y  i n t e r f e r e  w i t h  t h e  j u d i c i a r y ' s  i n t e r n a l  f u n c t i o n s  o r  i t s  p o w e r  t o  r e g u l a t e  t h e  p r a c t i c e  o f  l a w .  T h e  p r o h i b i t : . o n  a g a i n s t  l e g i s l a t i v e  i n t e r ­f e r e n c e  a p p l i e s  w i t h  f u l l  f o r c e  t o  t h e  f i s c a l  a n d  d i s c i p l i n a r y  f u n c t i o n s  e x e r c i s e d  b y  t h e  j u d i c i a r y  t h r o u g h  t h e  B a r  A s s o c i a t i o n .I t  h a s  l o n g  b e e n  h e l d  t h a t  t h e  d i s c i p l i n e  o f  a t t o r n e y s  i s  i n h e r e n t l y  a  j u d i c i a l  f u n c t i o n .  T h e  s e m i n a l  c a s e  i n  A l a s k a  i s  I n  R e  M c K a y , 4 1 6  P . 2 d  8 2 3  ( A l a s k a  1 9 6 5 ) .  I n  M c K a y ,  a  s t a t u t e  r e ­l a t i n g  t o  t h e  d i s c i p l i n e  o f  a t t o r n e y s  p u r p o r t e d  t o  r e q u i r e  t h e  S u p r e m e  C o u r t  t o  c o m p l y  w i t h  t h e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  o f  t h e  B o a r d  o f  G o v e r n o r s  i n  d i s c i p l i n a r y  c a s e s .  I n  r e j e c t i n g  t h e  B o a r d  o f  G o v e r n o r s  r e c o m m e n d a t i o n s  i n  t h e  c a s e  b e f o r e  i t ,  t h e  c o u r t  s t a t e d :
" W e c a n n o t  a s s e n t  t o  t h e  r e s p o n d e n t ' s  v i e w ,  f o r  t o  d o  s o  we w o u l d  h a v e  t o  d e n y  t h e  i n ­h e r e n t  p o w e r  o f  t h i s  c o u r t  o v e r  t h e  s u s p e n ­s i o n  a n d  d i s b a r m e n t  o f  t h e  a t t o r n e y s .  T h e  p o w e r  o f  t h e  c o u r t  t o  s u s p e n d  (,*• d i s b a r  h a s  l o n g  b e e n  r e c o g n i z e d  i n  o t h e r  j u r i s d i c t i o n s .I t  c a n n o t  b e  d e f e a t e d  b y  t h e  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t .  We a c c e p t  t h e  d o c t r i n e  t h a t  a n  a p p e l l a t e  c o u r t  h a s  s u c h  i n h e r e n t  p o w e r  a n d  t h a t  i t  m a y  e x e r c i s e  t h e  p o w e r  o n  i t s  o w n  m o t i o n .  . . We h o l d  t h a t  C o n g r e s s  c a n ­n o t  l i m i t  t h i s  c o u r t ' s  p o w e r  t o  d i s c i p l i n e  A l a s k a n  l a w y e r s  e i t h e r  d i r e c t l y  o r  b y  c o n t i n ­u i n g  i n  f o r c e  t h e  p r o v i s i o n  o f  a t e r r i t o r i a l  s t a t u t e  c l a i m e d  b y  t h e  r e s p o n d e n t  t o  h a v e  t h a t  e f f e c t . "  I d .  a t  8 3 6 - 3 7 .  ( F o o t n o t e s  o m i t t e d . )

?1- l e a v e r  v .  S u p e r i o r  C o u r t ,  5 7 2  P . 2 d  4 2 5  ( A l a s k a  1 9 7 7 ) ,  r e c o g ­n i z i n g  t h e  S u p r e m e  C o u r t ' s  i n h e r e n t ,  e x c l u s i v e  a u t h o r i t y  u l t i m a t e ­l y  t o  r e s o l v e  d i s c i p l i n a r y  a n d  a d m i s s i o n s  m a t t e r s .I n  t h e  c l o s e l y  r e l a t e d  a r e a  o f  a d m i s s i o n s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  b e e n  e q u a l l y  p r o t e c t i v e  o f  i t s  i n h e r e n t  p o w e r s .  S e e ,  e . g . .  A p p l i c a t i o n  o j ;  P a r k , 4 8 4  P . 2 d  6 9 0  ( A l a s k a  1 9 7 1 ) ,  w h e r e  t h e  c o u r t  i n v a l i d a t e d  a s t a t u t o r y  r e q u i r e m e n t  o f  U . S .  c i t i z e n s h i p  a s  a  p r e r e q u i s i t e  t o  p r a c t i c e  i n  t h e  s t a t e ,  o n  t h e  b a s i s  t h a t  t h e
j M E M O R A N D U M
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s t a t u t e  v i o l a t e d  t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s , *  a n d  A p p j i ^ -  c a t i o n  o f  S u l l i v a n ,  5 5 1  P . 2 d  5 3 1  ( A l a s k a  1 9 7 6 )  w h e r e  t h e  c o u r t  r e l i e d  o n  i t s  i n h e r e n t  p o w e r  t o  r e g u l a t e  a d m i s s i o n s  i n  o v e r r u l i n g  t h e  b o a r d  o f  G o v e r n o r s  o n  a  d e c i s i o n  r e l a t i n g  t h e r e t o .T h e  p r e c e d i n g  a u t h o r i t i e s  e s t a b l i s h  t h a t  t h e  j u d i c i a l  b r a n c h  h a s  e x c l u s i v e  j u r i s d i c t i o n  o v e r  a t t o r n e y  d i s c i p l i n e .  T h e  A B A  i s  t h e  o r g a n  t h r o u g h  w h i c h  t h i s  j u r i s d i c t i o n  i s  i n i t i a l l y  e x e r c i s e d .  T o  t h e  e x t e n t  t h e  O m b u d s m a n ' s  i n v e s t i g a t i o n  c o n c e r n s  d i s c i p l i n a r y  m a t t e r s ,  i t  i s  c o n t r a r y  t o  t h e  p r i n c i p l e  o f  s e p a r a -  t i o n - o f - p o w e r s . I t  f o l l o w s  t h a t  t h e  O m b u d s m a n  i s  w i t h o u t  a u t h o r ­i t y  t o  s u b p o e n a  B a r  r e c o r d s  i n  f u r t h e r a n c e  o f  i t s  i n v e s t i g a t i o n .R e s e a r c h  h a s  d i s c l o s e d  n o  A l a s k a  c a s e  i n v o l v i n g  a  l e g i s ­l a t i v e  a t t e m p t  t o  c o n t r o l  e x p e n s e s  i n c u r r e d  b y  t h e  j u d i c i a r y .  A u t h o r i t i e s  f r o m  o t h e r  j u r i s d i c t i o n s  e s t a b l i s h ,  h o w e v e r ,  t h a t  c o n ­t r o l  o f  t h e  f i n a n c i a l  o p e r a t i o n s  o f  t h e  B a r  A s s o c i a t i o n  r e s t s  e x ­c l u s i v e l y  w i t h  t h e  S t a t e  S u p r e m e  C o u r t .I n  M a t t e r  o f  _ t h e  W a s h i n g t o n  S t a t e  B a r  A s s o c i a t i o n ,  5 4 8  P .  2 d  3 1 0  ( W a s h .  1 9 7 6 ) ,  t h e  W a s h i n g t o n  S t a t e  a u d i t o r  i s s u e d  a s u b ­p o e n a  f o r  r e c o r d s  o f  t h e  S t a t e  B a r  i n  o r d e r  t o  c o n d u c t  a  p o s t a u d i t  o f  t h e  B a r  A s s o c i a t i o n .  T h e  t r i a l  c o u r t  q u a s h e d  t h e  s u b p o e n a  a n d  w a s  u p h e l d  o n  a p p e a l  b y  t h e  W a s h i n g t o n  S u p r e m e  C o u r t .  T h e  c o u r t  h e l d  t h e  B a r  A s s o c i a t i o n  w a s  n o t  a " s t a t e  a g e n c y "  w i t h i n  t h e  m e a n ­i n g  o f  s t a t u t e s  c o n f e r r i n g  .  _ i s d i c t i o n  o n  t h e  s t a t e  a u d i t o r :  A na l t e r n a t i v e  h o l d i n g  w a s :" .  . . e v e n  i f  i t  w a s  t h e  i n t e n t  o f  t h e  l e g i s ­l a t u r e  t o  s o  e x t e n d  i t s  ( t h e  s t a t e  a u d i t o r ' s )  p o w e r s ,  s u c h  a n  a t t e m p t  i s  u n w a r r a n t e d  a n d  u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  t h e  p o w e r  o f  t h i s  s e p a r a t e  b r a n c h  o f  g o v e r n m e n t  t o  m a k e  n e c e s s a r y  r u l e s  a n d  r e g u ' a t i o n s  g o v e r n i n g  t h e  c o n d u c t  o f  t h e  B a r . "  I d .  a t  3 1 6 .T h e  c o u r t ' s  h o l d i n g  w a s  b a s e d  o n  i t s  r e a s o n i n g  t h a t :" T h e  l e g i s l a t u r e ' s  c h a r a c t e r i z a t i o n  o f  t h e  B a r  a s  a ' a g e n c y  o f  t h e  s t a t e '  d o e s  n o t  d e ­p r i v e  t h i s  c o u r t  o f  i t s  r i g h t  o f  c o n t r o l  o f  t h e  B a r  a n d  i t s  f u n c t i o n s  a s  a s e p a r a t e ,  i n ­d e p e n d e n t  b r a n c h  o f  g o v e r n m e n t . "  I d .
M E M O R A N D U M
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T h u s ,  t h e  W a s h i n g t o n  S u p r e m e  C o u r t  h a s  i n d i c a t e d  t h e  f i n a n c i a l  a f f a i r s  o f  t h e  B a r  A s s o c i a t i o n  a r e  s u b j e c t  t o  i t s  e x c l u s i v e  c o n ­t r o l  a n d  t h e  l e g i s l a t i v e  b r a n c h  h a s  n o  p o w e r  t o  i n t e r f e r e  w i t h  t h a t  c o n t r o l .T h e  M i n n e s o t a  S u p r e m e  C o u r t  a l s o  r e j e c t e d  l e g i s ^  L i v e  a t t e m p t s  t o  r e g u l a t e  t h e  f i n a n c i a l  a f f a i r s  o f  t h e  B a r  A s s o c i a t i o n  i n  S h r o o d  v .  H a t f i e l d , 2 1 0  N . W . 2 d  2 7 5  ( M i n n .  1 9 7 3 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  i n v a l i d a t e d  a  s t a t u t e  w h i c h  p u r p o r t e d  t o  d i v e r t  r e g i s ­t r a t i o n  f e e s  r e q u i r e d  f o r  t h e  p r a c t i c e  o f  l a w  i n t o  t h e  g e n e r a l  f u n d  o f  t h e  s t a t e .  T h e  c o u r t  h e l d  t h e  s t a t u t e  t o  b e  a n  u n c o n s t i ­t u t i o n a l  u s u r p a t i o n  b y  t h e  l e g i s l a t u r e  o f  t h e  j u d i c i a l  f u n c t i o n  o f  r e g u l a t i n g  t h e  p r a c t i c e  o f  l a w .T h e  j u d i c i a r y ' s  c o n t r o l  o v e r  i t s  o w n  f i n a n c i a l  m a t t e r s  i n c l u d e s  n o t  o n l y  c o n t r o l  o v e r  B a r  A s s o c i a t i o n  e x p e n d i t u r e s ,  b u t  e x t e n d s  e v e n  t o  e h e  p o i n t  o f  p e r m  t t i n g  i t  t o  o r d e r  t h e  o t h e r  b r a n c h e s  o f  g o v e r n m e n t  t o  p r o v i d e  a d e q u a t e  f u n d i n g  f o r  j u d i c i a l  f u n c t i o n s .  N u m e r o u s  c a s e s  h o l d  t h i  j u d i c i a r y  m a y  o r d e r  p u b l i c  a p p r o p r i a t i o n s  t o  t h e  c o u r t s  w h e n  n e c e s s a r y  t o  c a r r y  o n  v i t a l  j u ­d i c i a l  f u n c t i o n s .  T h e  c a s e s  a r e  a n n o t a t e d  i n  5 9  A . b . R . 3 d  5 6 9  ( 1 9 7 4 ) .  S e e  a l s o , B r e n n a n ,  J u d i c i a l  i s c a l  I n d e p e n d e n c e , 2 3  U n i v .  F l a . L . R e v .  2 7 7  ( 1 9 7 1  ) a n d  T h e  N e e d  f c  -  I ind e p e n d e n c e  i n  J u d i c i a l  A d m i n i s t r a t i o n ,  5 J u d i c a t u r e  1 2 9  ( 1 9 6 6 ) .T h e  p r e c e d i n g  a u t h o r i t i e s  e s t a b l i s h  t h e  i n h e r e n t  a u t h o r ­i t y  o f  t h e  A l a s k a  S u p r e m e  C o u r t  t o  r e g u l a t e  t h e  p r a c t i  ze o f  l a w ,  a n o  t o  r e g u l a t e  t h e  f i n a n c i a l  a f f a i r s  o f  t h e  B a r  A s s o c i a t i o n .  T h i s  a u t h o r i t y  i s  v e s t e d  e x c l u s i v e l y  i n  t h e  S u p r e m e  C o u r t .  T h e  O m b u d s m a n  i s  w i t h o u t  a u t h o r i t y  t o  i n v e s t i g a t e  t h e  f i s c a l  a f f a i r s  o f  t h e  A B A .F o r  a l l  t h e s e  r e a s o n s ,  t h e  O m b u d s m a n ' s  a t t e m p t e d  i n v e s ­t i g a t i o n  i s  c o n t r a r y  t o  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s .
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T h e  O m b u d s m a n  i s  W i t h o u t  S t a t u t o r y  A u t h o r i t y  t o  I n v e s t i g a t e  t h e  ABA__T h e  A B A  w a s  c r e a t e d  a s  a n  " i n s t r u m e n t a l i t y  o f  t h e  S t a t e " ,  A .  S .  0 8 . 0 8 . 0 1 0 .  A . S .  2 4 . 5 5 . 1 0 0  c o n f e r s  j u r i s d i c t i o n  u p o n  t h e  Om­b u d s m a n  t o  i n v e s t i g a t e  t h e  a c t s  o f  s t a t e  " a g e n c i e s " .  T h e  A B A  s u b ­m i t s  i t  i s  n o t  a  " a g e n c y "  w i t h i n  t h e  c o n t e m p l a t i o n  o f  t h e  p r e c e d ­i n g  s t a t u t e .T h e  A B A  d i f f e r s  i n  f u n c t i o n  a n d  f o r m  f r o m  s t a t e  a g e n c i e s .  U n l i k e  s u c h  a g e n c i e s ,  t h e  A B A  r e p r e s e n t s  a n d  g o v e r n s  a p a r t i c u l a r  g r o u p  o f  A l a s k a n s :  t h e  m e m b e r s  o f  t h e  S t a t e  B a r .  I t  h a s  t h e  p o w e rt o  a s s e s s  i t s  m e m b e r s  f o r  t h e  p u r p o s e  o f  g e n e r a t i n g  i t s  o p e r a t i n g  r e v e n u e s .  I t s  o p e r a t i o n s  a r e  p r i m a r i l y  f u n d e d  b y  s u c h  a s s e s s m e n t s .  I t  e x i s t s  t o  p e r f o r m  c e r t a i n  f u n c t i o n s  c o n n e c t e d  w i t h  f u r t h e r i n g  t h e  q u a l i t y  o f  l e g a l  s e r v i c e s .  I t s  o f f i c e r s  a n d  d i r e c t o r s  a r e  s e l e c t e d  b y  i t s  m e m b e r s ,  n o t  a p p o i n t e d  b y  p u b l i c  o f f i c i a l s  o r  e l e c t e d  b y  t h e  p u b l i c  a t  l a r g e .  I t  h a s  b e e n  d e t e r m i n e d  t h a t  t h e  A B A  d o e s  n o t  c o n s t i t u t e  a  s t a t e  a g e n c y  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  t h e  s t a t e  r e t i r e m e n t  p r o g r a m ,  o r  e l i g i b i l i t y  o f  i t s  m e m b e r s h i p  f o r  c r e d i t  u n i o n  e n r o l l m e n t .  S e e ,  A f f i d a v i t  o f  D o n n a  C .  W i l l a r d .  T h e  A B A  k n o w s  o f  n o  s t a t e  a g e n c y  w h i c h  i s  o r g a n i z e d  a n d  o p e r a t e s  i n  a  s i m i l a r  f a s h i o n .  I t  m u s t  b e  a s s u m e d  t h a t  i f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  t o  i n c l u d e  e n t i t i e s ,  s u c h  a s  t h e  A B A ,  w h i c h  a r e  r a d i ­c a l l y  d i f f e r e n t  f r o m  t h e  s t a n d a r d  s t a t e  a g e n c i e s  w i t h i n  t h e  O m b u d s ­m a n ' s  j u r i s d i c t i o n ,  i t  w o u l d  h a v e  s o  s t a t e d .  I t s  f a i l u r e  t o  d o  s o  i m p l i e s  a n  i n t e n t i o n  t o  e x c l u d e  s u c h  e n t i t i e s  f r o m  O m b u d s m a n ' s  j u r i  s d i c t i o n .T h e  A B A  w a s  c r e a t e d  a s  a n  " i n s t r u m e n t a l i t y  o f  t h e  s t a t e "  i n  1 9 6  S . L . A .  ( 1 9 5 5 ) .  T h e  A l a s k i  S u p r e m e  C o u r t  d e s c r i b e d  t h e  A B A  a s  " a  c r e a t i o n  a n d  i n s t r u m e n t a l i t y  o f  t h e  S t a t e "  i n  P e t i t i o n  o f  M o o d y , 5 2 4  P . 2 d  1 2 6 1  ( A l a s k a  1 9 7 4 ) .  T h e  l e g i s l a t u r e  w a s  p r e s u m a b l y
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a w a r e  o f  t h e  s t a t u t o r y  a n d  c a s e  ] a w  d e s c r i p t i o n  o f  t h e  A B A  w h e n  i t  c r e a t e d  t h e  O m b u d s m a n ' s  o f f i c e  i n  1 9 7 5 .  I n  d e f i n i n g  t h o s e  s u b ­j e c t  t o  t h e  O m b u d s m a n ' s  j u r i s d i c t i o n  a s  " a g e n c i e s " ,  t h e  l e g i s l a ­t u r e  e v i d e n c e d  i t s  i n t e n t i o n  t o  e x c l u d e  " i n s t r u m e n t a l i t i e s "  s u c h  a s  t h e  A B A .T h e  O m b u d s m a n ' s  c o n s t r u c t i o n  o f  t h e  p e r t i n e n t  s t a t u t e s  w o u l d  i n e v i t a b l y  l e a d  t o  a  p a r t i a l  i n v a l i d a t i o n  o f  s a i d  s t a t u t e s ,  u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s ,  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  p r e c e d i n g  s e c t i o n  o f  t h i s  M e m o r a n d u m .  F o r  t h i s  r e a s o n ,  a n d  f o r  t h e  r e a s o n s  d i s c u s s e d  a b o v e ,  t h e  s t a t u t e  s h o u l d  b e  c o n s t r u e d  t o  e x c l u d e  t h e  A B A  f r o m  t h e  O m b u d s m a n ' s  j u r i s d i c t i o n  a n d  t o  a v o i d  t h e  c o n s t i t u t i o n a l  i s s u e s .  B o u c h e r  v .  E n g s t r o m,  5 2 8  P . 2 d  4 5 6 ,4 6 2  ( A l a s k a  1 9 7 4 ) .C o n t r a r y  t o  t h e  O m b u d s m a n ' s  a r g u m e n t ,  t h e  A l a s k a  S u p r e m e  C o u r t  d i d  n o t  f i n d  t h e  A B A  t o  b e  a  " a g e n c y "  w i t h i n  t h e  c o n t e m p l a ­t i o n  o f  A .  S .  2 4 . 5 5 . 1 0 0  i n  A p p l i c a t i o n  o f  P e t e r s o n , 4 9 9  P . 2 d  3 0 4  ( A l a s k a  1 9 7 2 ) .  T h e  q u o t e d  l a n g u a g e  f r o m  t h i s  c a s e  m e r e l y  o u t l i n e d  t h e  s c o p e  o f  r e v i e w  e x e r c i s e d  b y  t h e  S u p r e m e  C o u r t  o n  r e v i e w  o f  e v i d e n t i a r y  q u e s t i o n s  i n  a d m i s s i o n s  c a s e s .  T h i s  c a s e  d o e s  n o t  p u r p o r t  t o  d e f i n e  t h e  n a t u r e  o f  c h e  A B A  o r  i t s  p l a c e  i n  s t a t e  g o v e r n m e n t .S i m i l a r l y ,  C h r o n i c a l  P u b l i s i n q  C o .  v .  S u p e r i o r  C o u r t , 3 5 4  P . 2 d  6 3 7  ( C a l .  1 9 6 0 ) ,  a n d  M c G r e g o r  v .  K l a w s o n ,  5 0 6  S . W . 2 d  9 2 2  ( T e x .  1 9 7 4 ) ,  d o  n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  A l a s k a  l e g i s l a t u r e  i n t e n d e d  t h e  A B A  t o  b e  s u b j e c t  t o  O m b u d s m a n  i n v e s t i ­g a t i o n s .  T h e s e  c a s e s  w e r e  d e c i d e d  o u t s i d e  o f  A l a s k a  a n d  d o  n o t  c o n c e r n  i n t e r p r e t a t i o n  o f  A l a s k a n  s t a t u t e s  o r  a p p l i c a t i o n  o f  A l a s k a n  l a w .  C h r o n i c a l  h e l d  B a r  o f f i c e r s  a r e  o f f i c e r s  o f  t h e  c o u r t ,  a n d ,  t h e r e f o r e ,  w i t h i n  a  C a l i f o r n i a  s t a t u t e  g r a t i n g  a l i m i t e d  p r i v i l e g e  t o  c o m m u n i c a c i o n s  m a d e  i n  c o n f i d e n c e  t o  s t a t e  o f f i c e r s .  M c G r e g o r  c o n c e r n e d  t h e  p r o p e r  v e n u e  f o r  a  T e x a s  d i s ­b a r m e n t  p r o c e e d i n g .  T o  t h e  e x t e n t  d i c t a  i n  t h i s  c a s e  i m p l i e s  t h e
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o p p o s i t i o n  t o  t h e  o v e r w h e l m i n g  w e i g h t  o f  a u t h o r i t y  a s  o u t l i n e d  i n  t h e  p r e c e d i n g  s e c t i o n  o f  t h i s  M e m o r a n d u m .  T h e  p r o p o s i t i o n  t h a t  t h e  T e x a s  S u p r e m e  C o u r t  m a y  o e c l i n e  t o  e x e r c i s e  i t s  i n h e r e n t  a u t h o r i t y  t o  r e g u l a t e  t h e  p r a c t i c e  o f  l a w  d o e s  n o t  e s t a b l i s h  t h a t  o u r  c o u r t  w i l l  a c t  i n  a  s i m i l a r  f a s h i o n .  T h u s ,  t h e  a u t h o r i t i e s  c i t c . d  b y  d e f e n d a n t  a r e  n o t  p e r s u a s i v e  i n  d e c i d i n g  t h e  i s s u e  a t  b a r . A W a s h i n g t o n  c a s e ,  M a t t e r  o f  Wa s h i n g t o n  S t a t e  B a r  A s s o ­c i a t i o n ,  5 4 8  P .  2 d  3 1 0  ( W a s h .  1 9 7 6 ) ,  m o r e  c l o s e s l y  a d d r e s s e s  t h e  i s s u e s  p r e s e n t e d  h e r e i n .  I n  t h a t  c a s e ,  t h e  W a s h i n g t o n  S u p r e m e  C o u r t  h e l d  t h e  B a r  A s s o c i a t i o n  w a s  n o t  a  " s t a t e  a g e n c y "  w i t h i n  t h e  m e a n i n g  o f  s t a t u t e s  g r a n t i n g  t h e  s t a t e  a u d i c o r  p o w e r  t o  r n -  d u c t  p o s t a u d i t s  o f  s u c h  a g e n c i e s .  T h e  c o u r t  r e a c h e d  t h i s  d e c i s i o n  e v e n  t h o u g h  t h e  W a s h i n g t o n  S t a t e  B a r  A s s o c i a t i o n  i s  d e f i n e d  a s  " a n  a g e n c y  o f  t h e  s t a t e "  i n  t h e  W a s h i n g t o n  S t a t e  B a r  A c t .  I^d.  a t  3 1 2 .  T h e  c o u r t  r e c o g n i z e d  t h e  t e r m  " a g e n c y "  h a s  a  v a r i e t y  o f  m e a n  i n g s .  I t  s t a t e d :" T h e  r e f e r e n c e  t o  t h e  B a r  A s s o c i a t i o n  a s  ' a n  a g e n c y  o f  t h e  s t a t e '  i n  t h e  S t a t e  B a r  A c t  o f  1 9 3 3  d o e s  n o t  c o n t r o l  t h e  a p p l i c a b i l i t y  o f  t h e  a u d i t i n g  s t a t u t e s  t o  t h a t  o r g a n i z a t i o n . "T h e  C o u r t  w e n t  o n  t h e  c o n c l u d e  f r o m  t h e  f a c t  t h a t  t h e  B o a r d  o f  G o v e r n o r s  i s  g i v e n  d i s c r e t i o n  i n  p e r f o r m a n c  j  o f  i t s  d u t i e s ,  a n d  i s  a n s w e r a b l e  o n l y  t o  t h e  S u p r e m e  C o u r t ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t o  i n c l u d e  i t  w i t h i n  t h e  p o w e r s  o f  t h e  s t a t e  a u d i t o r .  L i k e w i s e ,  o u r  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t o  i n c l u d e  t h e  B a r  A s s o c i a t i o n  w i t h i n  t h e  O m b u d s m a n ' s  p o w e r  t o  i n v e s t i g a t e ,  b e c a u s e  t h e  A B A  i s  a n s w e r a b l e  t o  t h e  S u p r e m e ' C o u r t  a n d  n o t  t o  t h e  l e g i s l a t u r e .F o r  a l l  t h e s e  r e a s o n s ,  t h i s  c o u r t  s h o u l d  r u l e  t h e  A B A  i s  n o t  a n  " a g e n c y "  w i t h i n  t h e  c o n t e m p l a t i o n  o f  t h e  p e r t i n e n t  s t a ­t u t e ,  a n d  i s  n o t  s u b j e c t  t o  t h e  O m b u d s m a n ' s  j u r i s d i c t i o n .

T e x a s  B a r  is a n  o r gai ^he T e x a s  l e g i s l a t u r e ,  t h e  c a s e  is i n
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T h e  O m b u d s m a n  h a s  n e i t h e r  s t a t u t o r y  n o r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  i n v e s t i g a t e  a c t s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  I t s  . r e q u e s t  f o r  a n  o r d e r  c o m p e l l i n g  c o m p l i a n c e  w i t h  i t s  s u b p o e n a  s h o u l d  b e  d e n i e d .a n y  o t h e r  c o n c l u s i o n  w o u l d  i m p e r m i s s i b l y  c o m p r o m i s e  a n d  u n d e r m i n e  t h e  a u t h o r i t y  c f  t h e  S u p r e m e  C o u r t  t o  c o n t r o l  a n d  r e g u ­l a t e  t h e  a f f a i r s  o f  t h e  A B A .I n  t h i s  c a s e ,  t h e  O m b u d s m a n  i s  a s s e r t i n g  j u r i s d i c t i o n  t o  i n v e s t i g a t e  t h e  f i n a n c i a l  a n d  d i s c i p l i n a r y  a f f a i r s  o f  t h e  A B A .U n d e r  t h e  e n a b l i n g  l e g i s l a t i o n ,  A . S .  2 4 . 5 5 . 1 6 0  a n d  A . S .  2 4 . 5 5 . 1 7 0 ,  t h e  O m b u d s m a n ' s  p o w e r s  t o  i n v e s t i g a t e ,  i n  r e s p e c t  t o  m a t t e r s  w i t h i n  h i s  j u r i s d i c t i o n ,  a r e  v i r t u a l l y  u n f e t t e r e d .T h e  O m b u d s m a n  i s  a u t h o r i z e d  b y  s t a t u t e  t o  m a k e  i n q u i r i e s  a n d  o b t a i n  i n f o r m a t i o n  " a s  l i e  c o n s i d e r s  n e c e s s a r y . "  A . S .  2 4 . 5 5 . 1 6 0 ( a ) ( 1 ) .  H e  c a n  c o n d u c t  a n  i n v e s t i g a t i o n  w i t h o u t  r e g a r d  t o  w h e t h e r  a n y  c o m p l a i n t  h a s  b e e n  l o d g e d  w i t h  h i m .  A . S .  2 4 . 5 5 . 1 2 0  H e  i s  n o t  r e q u i r e d  t o  d i s c l o s e  t h e  s o u r c e  o r  n a t u r e  o f  t h e  c o m ­p l a i n t s  w h i c h  a r e  t h e  s u b j e c t  o f  i n v e s t i g a t i o n ,  e x c e p t  t o  t h e  e x ­t e n t  d i s c l o s u r e  " m a y  b e  n e c e s s a r y  t o  e n a b l e  h i m  t o  c a r r y  o u t  h i s  d u t i e s  a n d  t o  s u p p o r t  h i s  r e c o m m e n d a t i o n s . "  A .  S .  2 4 . 5 5 . 1 6 0 ( b ) .  T h e  O m b u d s m a n  h a s  t h e  p o w e r  t o  c o m p e l  t e s t i m o n y  a n d  p r o d u c t i o n  o f  d o c u m e n t s  w h i c h  h e  " r e a s o n a b l y  b e l i e v e s "  m a y  r e l a t e  t o  a  m a t t e r  u n d e r  i n v e s t i g a t i o n .  A . S .  2 4 . 5 5 . 1 7 0 .T h e  O m b u d s m a n  i s  n o t  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  P r o ­c e d u r e  A c t  ( e x c e p t  a s  t o  r u l e m a k i n g ) ,  A . S .  2 4 . 5 5 . 3 0 0 ,  A . S .  2 4 . 5 5 . 0 9 0 ,  a n d  i s  s u b j e c t  o n l y  t o  a  v e r y  n a r r o w  f o r m  o f  j u d i c i a l  r e v i e w .  A . S .  2 4 . 5 5 . 2 4 0 .  H e  i s  n o t  s u b j e c t  t o  c i v i l  a c t i o n  i n  r e s p e c t  t o  p e r f o r m a n c e  o f  L i s  d u t i e s ,  A . S .  2 4 . 5 5 . 2 5 0 ;  n o r  m a y  h e  b e  c o m p e l l e d  t o  t e s t i f y  i n  c o u r t ,  e x c e p t  a s  m a y  b e  n e c e s s a r y  t o  e n f o r c e  t h e  O m b u d s m a n  A c t .  A . S .  2 4 . 5 5 . 2 6 0 .
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A s  t h e  f o r e g o i n g  s t a t u t o r y  p r o v i s i o n s  d e m o n s t r a t e ,  t h e  O m b u d s m a n  A c t  c r e a t e s  i n  t h e  O m b u d s m a n  a n  i n v e s t i g a t i v e  " b r o o d i n g  o m n i p r e s e n c e "  w i t h i n  t h e  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t ,  a n s w e r -  a b l e  o n l y  u n t o  h i m s e l f ,  a n d  v i r t u a l l y  n o t  s u b j e c t  t o  j u d i c i a l  r e ­v i e w . I f  t h e  A B A ,  o r  t h e  j u d i c i a r y  g e n e r a l l y ,  w a s  s u b j e c t  t o  t h e  O m b u d s m a n ' s  j u r i s d i c t i o n ,  t h e  i m p l i c a t i o n s  w o u l d  b e  f a r -  r e a c h i n g  a n d  a l a r m i n g .  T h e  O m b u d s m a n  c o u l d ,  t h r o u g h  h i s  i n v e s t i ­g a t o r y  p o w e r ,  a n d  v i r t u a l l y  a t  h i s  w h i m ,  f o r c e  t h e  A B A ,  a n d  t h e  j u d i c i a r y  g e n e r a l l y ,  t o  d i v e r t  r e s o u r c e s  a n d  f u n d s  t o  t h e  f u l f i l l ­m e n t  o f  h i s  i n v e s t i g a t i o n  d e m a n d s .  H i s  i n v e s t i g a t o r y  p o w e r s ,  i f  s i g n i f i c a n t l y  e x e r c i s e d ,  w o u l d  r e p r e s e n t  a  d i r e c t  t h r e a t  t o ,  a n d  a n  i n f r i n g e m e n t  u p o n ,  t h e  S u p r e m e  C o u r t ' s  a b i l i t y  t o  r e g u l a t e  t h e  a f f a i r s  o f  t h e  j u d i c i a l  s y s t e m .E m p l o y e e s  o f  t h e  A B A ,  o r  t h e  j u d i c i a l  s y s t e m ,  c a n n o t  s e r v e  t w o  m a s t e r s  m a k i n g  c o n f l i c t i n g  d e m a n d s  o n  t h e i r  t i m e  a n d  r e s o u r c e s .  T h e  A B A ,  l i k e  o t h e r  a r m s  o f  t h e  c o u r t  s y s t e m ,  m u s t  o p e r a t e  w i t h i n  e s t a b l i s h e d  b u d g e t s .  T h e  n u m b e r  o f  e m p l o y e e s ,  a n d  t h e  a l l o c a t i o n  o f  f u n d s ,  a r e  o b v i o u s l y  s u b j e c t  t o  b u d g e t a r y  l i m i ­t a t i o n s .  T o  t h e  e x t e n t  e m p l o y e e s  a n d  f u n d s  a r e  c o n s u m e d  i n  r e ­s p o n d i n g  t o  i n v e s t i g a t o r y  d e m a n d s  o f  t h e  O m b u d s m a n ,  s u c h  e m p l o y e e s  a n d  f u n d s  m u s t  p e r f o r c e  b e  d i v e r t e d  a w a y  f r o m  t h e  p r o p e r  d i s c h a r g e  o f  o t h e r  d u t i e s ,  p o t e n t i a l l y  t o  t h e  d e t r i m e n t  o r  n e g l e c t  o f  d u t i e s  i m p o s e d  b y  t h e  S u p r e m e  C o u r t .  I f  j u r i s d i c t i o n  t o  c a u s e  s u c h  a  d i v e r s i o n  i s  o n c e  c o n c e d e d ,  t h e r e  i s  v i r t u a l l y  n o  c h e c k  o r  l i m i t a ­t i o n  b y  s t a t u t e  t o  c o n f i n e  t h e  s c o p e  o f  t h e  d i v e r s i o n  t o  a c c e p t ­a b l e  l i m i t s .  T h e  O m b u d s m a n  c o u l d  l i t e r a l l y  m i r e  d o w n  t h e  A B A ,  o r  t h e  j u d i c i a r y  g e n e r a l l y ,  w i t h  r e p e a t e d  i n v e s t i g a t o r y  p u r s u i t s ,  t o  t h e  p o i n t  t h a t  t h e  A B A ,  o r  t h e  j u d i c i a r y  g e n e r a l l y ,  w o u l d  b e  u n a b l e  p r o p e r l y  t o  c o n d u c t  b u s i n e s s  w i t h i n  a v a i l a b l e  f u n d s  a n d  p e r s o n n e l  r e m a i n i n g .
M E M O R A N D U M
P A C E  12



T h e r e  s h o u l d  b e  n o  q u e s t i o n  t h a t  t h e  m e r e  e x i s t e n c e  o f  b r o a d  i n v e s t i g a t o r y  p o w e r s ,  r e s i d i n g  i n  a  p e r s o n  o r  e n t i t y  n o t  a n s w e r a b l e  o r  s u b j e c t  t o  t h e  c o n t r o l  o f  t h e  S u p r e m e  C o u r t ,  w o u l d  c o n s t i t u t e  a d i r e c t  t h r e a t  t o  t h e  S u p r e m e  C o u r t ' s  a b i l i t y  t o  c o n - '  d u c t  a n d  c o n t r o l  t h e  j u d i c i a l  s y s t e m .I t  i s  t r u e  t h a t ,  i n  t h i s  c a s e ,  t h e  A B A  h a s  w i t h o u t  u n d u e  b u r d e n  b e e n  a b l e  t o  a s s e m b l e  a n d  d e l i v e r  t o  F r a n k  F l a v i n ,  i n  h i s  c a p a c i t y  a s  a  m e m b e r  o f  t h e  B a r ,  t h e  d o c u m e n t s  w h i c h  h e  h a s  r e ­q u e s t e d  i n  h i s  o f f i c i a l  c a p a c i t y .  T h e  A B A ' s  c o n c e r n  i n  t h i s  c a s e  i s  n o t  w i t h  t h e  d o c u m e n t s  a t  i s s u e ;  i n s t e a d ,  i t s  c o n c e r n  i s  w i t h  t h e  b r o a d e r  i m p l i c a t i o n s  o f  t h e  a s s e r t i o n  o f  j u r i s d i c t i o n  b y  t h e  O m b u d s m a n .  I f  j u r i s d i c t i o n  i s  o n c e  c o n c e d e d  t o  e x i s t  i n  a n  e n t i t y ,  s u c h  a s  t h e  O m b u d s m a n ,  n o t  a n s w e r a b l e  t o  t h e  S u p r e m e  C o u r t ,  t h e  i n e v i t a b l e  c o n s e q u e n c e  i s  t h a t  t h e  S u p r e m e  C o u r t  w o u l d  n o  l o n g e r  r e t a i n  s o l e  j u r i s d i c t i o n  t o  c o n t r o l  a n d  s u p e r v i s e  t h e  a c t i v i t i e s  o f  t h e  A B A .  S u c h  j u r i s d i c t i o n  m u s t  n o t ,  a n d  c a n n o t ,  c o n s i s t e n t  w i t h  t h e  A l a s k a  C o n s t i t u t i o n ,  b e  c o n c e d e d .D A T E D  t h i s    d a y  o f  _______ ____________1 9 7 9 . .
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  T H I R D  J U D I C I A L  D I S T R I C TS T A T E  O F  A L A S K A ,  O F F I C E  O F  T H E  OM B UD SM A N, P l a i n t i f f ,v s .DONNA C .  W I L L A R D ,  P r e s i d e n t ,  A l a s k a  B a r  A s s o c i a t i o n ,D e f e n d a n t .
N o .  3A N - 7 9 - 5 9 3 2  C I VR E P L Y  MEMORANDUM I N  S U P P O R T  O F  A P P L I C A T I O N  ' F O R  O R D E R  C O M P E L L I N G  C O M P L I A N C E ' W I T H  S U B P O E N AI .  I N V E S T I G A T I O N  O F  I A R  A S S O C I A T I O N  A C T I V I T I E S  B Y  T H E  S T A T E  O M BU D SM A N  D O E S  N O T  C O N S T I T U T E  A  _V I 0 L A T T 0 N '  ~6 f  T H E S E P A R A T I O N  O F ' P O W E R S  D O C T R I N EI n  s u p p o r t  o f  i t s  r e f u s a l  t o  c o m p l y  w i t h  a  s u b p o e n a  i s s u e d  b y  t h e  O m b u d s m a n ,  d e f e n d a n t  A l a s k a  B a r  A s s o c i a t i o n  ( h e r e ­i n a f t e r  " A B A ” ) c o n t e n d . '  t h a t  t h e  O m b u d s m a n  m a y  n o t  i n v e s t i g a t e  t h e  a c t i v i t i e s  o f  + b a r  b e c a u s e  t h i s  w o u l d  c o n s t i t u t e  a n  i n t e r f e r e n c e  w i t h  " t h e  i n t e r n a l  w o r k i n g s  o f  t h e  j u d i c i a r y "  s u c h  a s  w i l l  " i m p a i r  t h e  e f f i c i e n t  o p e r a t i o n  o f  t h e  c o u r t s  o r  t h e i r  a b i l i t y  t o  u p h o l d  t h e i r  d i g n i t y  a n d  a u t h o r i t y , "  w h i c h  w o u l d  t h e r e f o r e  b e  a n  u n c o n s t i t u t i o n a l  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  T h i s  a r g u m e n t  i s  a p p a r e n t l y  b a s e d  u p o n  d e f e n ­d a n t ' s  c h a r a c t e r i z a t i o n  o f  t h e  A B A  a s  " a n  a r m  o f  t h e  j u d i c i a r y . "  T h e  C o u r t  s h o u l d  r e j e c t  t h i s  r e a s o n i n g ,  h o w e v e r ,  b e c a u s e  (1 )  t h e  A B A  i s  n o t  a  p a r t  o f  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t ;  (2 )  e v e n  i f  t h e  AB A i s  p a r t  o f  t h e  j u d i c i a r y ,  t i e  A l a s k a  S u p r e m e  C o u r t  h a s  e x e r c i s e d  a  g r e a t  a m o u n t  o f  t o l e r a n c e  f o r  l e g i s l a t i v e  r e g u ­l a t i o n s  o f  t h o s e  f u n c t i o n s  o f  t h e  j u d i c i a r y  w h i c h  a r e  n o t  a d j u d i ­c a t o r y  i n  n a t u r e ;  a n d  (3)  e v e n  i f  t h e  A B A  w a s  a  p a r t  o f  t h e
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j u d i c i a l  b r a n c h ,  t h e  O m b u d s m a n ' s  i n v e s t i g a t i o n  o f  t h e  A B A  w o u l d  n o t  c o n s t i t u t e  a  d i s r u p t i o n  t o  t h e  e f f i c i e n c y  o r  d i g n i t y  o f  t h e  c o u r t s  s o  a s  t o  c o n s t i t u t e  a  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .A . T h e  A B A  I s _Not P a r t  o f  T h e  J u d i c i a 1 B r a n c h .A s  r e v i e w e d  i n  p l a i n t i f f ' s  i n i t i a l  M e m o r a n d u m ,  t h e  A l a s k a  B a r  A s s o c i a t i o n  i s  a  c r e a t i o n  o f  t h e  S t a t e  L e g i s l a t u r e .A . S .  0 8 . 0 8 . 0 1 0 .  T h e  L e g i s l a t u r e  o b v i o u s l y  i n t e n d e d  t h e  A B A  t o  p e r f o r m  s e r v i c e s  f o r  t h e  b e n e f i t  o f  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t ;  A . S .  0 8 . 0 8 . 0 8 0 ( b ) ( 1 ) ,  f o r  e x a m p l e  s t a t e s  t h a t  t h e  [ B o a r d  o f  G o v e r n o r s ]  m a y . . .  a p p r o v e  a n d  r e c o m m e n d  t o  t h e  s t a t e  s u p r e m e  c o u r t  a d d i t i o n a l  r u l e s  f o r  p r o m u l g a t i o n  b y  t h e  c o u r t  i n c l u d i n g  r u l e s  c o n c e r n i n g  a d m i s s i o n  a n d  d i s c i p l i n e  a n d  d e f i n i n g  t h e  p r a c t i c e  o f  l a w ; . . . . "  U n q u e s t i o n a b l y ,  t h e  A B A  h a s  a n d  w i l l  c o n t i n u e  t o  p e r f o r m  a  l a r g e  v a r i e t y  o f  t a s k s  f o r  t h e  b e n e f i t  o f  t h e  j u d i c i a r y ,  a n d  m a i n t a i n  a  c l o s e  w o r k i n g  r e l a t i o n s h i p  w i t h  i t .  H o w e v e r ,  d e f e n d a n t ' s  a r g u m e n t  t h a t  t h e  A B A  i s  t h e r e f o r e  a  p a r t  o f  t h e  j u d i c i a r y  r e q u i r e s  a  l o g i c a l  l e a p  w h i c h  i s  u n s u p p o r t e d  b y  e i t h e r  t h e  f a c t s  o r  b y  l e g a l  p r e c e d e n t .N o t h i n g  i n  t h e  s t a t u t e s  n o r  t h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p l a c e  t h e  A B A  w i t h i n  t h e  j u d i c i a l  b r a n c h .  D e f e n d a n t ' s  a t t e m p t  t o  f i n e s s e  t h e  h i s ­t o r i c a l  f a c t  t h a t  t h e  A B A  i s  a  l e g i s l a t i v e ,  n o t  j u d i c i a l  c r e a t i o n  i s  a p p a r e n t l y  b a s e d  u p o n  a n  a r g u m e n t  t h a t  t h e  S u p r e m e  C o u r t  i s  n o t  b o u n d  t o  r e c o g n i z e  t h e  s t a t u t o r i l y  i n t e g r a t e d  b a r ,  b u t  a c q u i e s c e s  t o  i t  t o  t h e  e x t e n t  i t  i s  c o n t i n u a l l y  s a t i s f i e d  w i t h  i t .  T h i s  a r g u m e n t  l i a s  t w o  m a j o r  w e a k n e s s e s :(1)  F r o m  t h e  j u d i c i a r y ' s  a c q u i e s c e n c e  t o  l e g i s l a t i v e  c r e a t i o n  o f  a n  a g e n c y  i t  d o e s  n o t  f o l l o w  t h a t  s u c h  a n  a g e n c y  i s  a  p a r t  o f  t h e  j u d i c i a r y .  D e f e n d a n t  c i t e s  s e v e r a l  s t a t e  s u p r e m e
H e d l a n d .  F l e i s c h e r  

a  F r i e d m a n  
attonncyk at lawhuiTt aoo P a g e  Two

ICIf Wl*T ATM AVI MUt 
ANCHORAGE ak 6 9301

( 9 0 7 1  2 7 9 - 3 5 2 6



4

1

2

34
5

67
89
10

11

121314
15161718
19

20

21

222324
25

262728293031
LEI !5MAI
AT I

400
M A Vak
9 1 !
L7G

c o u r t  o p i n i o n s  ( n o n e  o f  t h e m  A l a s k a n )  f o r  t h e  p r o p o s i t i o n  t h a t  " c r e a t i o n  o f  a n  i n t e g r a t e d  B a r  i s  a n  i n h e r e n c  j u d i c i a l  f u n c t i o n  r e q u i r i n g  n o  l e g i s l a t i v e  a u t h o r i z a t i o n . "  D i s r e g a r d i n g  f o r  t h e  m o m e n t  t h e  f a c t  t h a t  A l a s k a ' s  S u p r e m e  C o u r t  h a s  n e v e r  m a d e  s u c h  a  r u l i n g ,  t h e  a r g u m e n t  t h a t  t h e  j u d i c i a r y  c o u l d  c r e a t e  a n  i n t e ­g r a t e d  B a r  d o e s  n o t  m e r i t  t h e  c o n c l u s i o n  t h a t  a n  i n t e g r a t e d  b a r  c r e a t e d  b y  t h e  l e g i s l a t u r e  i s  a p a r t  o f  t h e  j u d i c i a r y .  W h i l e  t h e  j u d i c i a r y  m a y  r e c o g n i z e  a  n e e d  f o r  t h e  e s t a b l i s h m e n t  o f  s u c h  a n  a g e n c y  t o  p e r f o r m  s e r v i c e s  c f  b e n e f i t  t o  t h e  f u n c t i o n i n g  o f  C o u r t s ,  s u c h  a n  a g e n c y  n e e d  n o t  b e  a  p a r t  o f  t h e  j u d i c i a r y  i t s e l f ,  a  p o i n t  w h i c h  i s  d e m o n s t r a t e d  b y  t h e  j u d i c i a r y ' s  a c q u i ­e s c e n c e  t o  l e g i s l a t i v e  c r e a t i o n  o f  s u c h  a n  a g e n c y  a n d  l e g i s l a t i v e  d e l i n e a t i o n  o f  i t s  p o w e r s .  T h e  a r g u m e n t  t h a t  i f  t h e r e  w a s  n o t  a n  A B A ,  i t  w o u l d  b e  n e c e s s a r y  f o r  t h e  c o u r t  t o  i n v e n t  o n e ,  e v e n  i f  t r u e ,  d o e s  n o t  m e a n  t h a t  t h e  A B A ,  h o w e v e r  c r e a t e d ,  i s  a  p a r t  o f  t h e  j u d i c i a r y .( 2 )  A l a s k a ' s  S u p r e m e  C o u r t  h a s  n e v e r  h e l d  t h a t  t h e  A B A  i s  p a r t  o f  t h e  j u d i c i a l  b r a n c h ;  i t  h a s  h e l d  t h a t  c e r t a i n  f u n c t i o n s  o f  t h e  A B A ,  a s  d e f i n e d  b y  l e g i s l a t i v e  e n a c t m e n t ,  m u s ty i e l d  t o  t h e  f i n a l  a u t h o r i t y  o f  t h e  S u p r e me C o u r t .  I n  a  l o n gl i n e  o f  c a s e s  d i s c u s s e d  a t  p p .  6 - 8  ,  i n f r a ,  t h e  C o u r t  h a s  h e l dt h a t  t h e  S u p r e m e  C o u r t  h a s  i n h e r e n t ,  f i n a l  p o w e r  t o  s e t  s t a n d a r d s  f o r  a d m i s s i o n  t o  t h e  p r a c t i c e  o f  l a w  i n  t h e  c o u r t s  o f  t h e  S t a t e  o f  A l a s k a ,  t o  i n t e r c e d e  i n  a n y  i n d i v i d u a l  a d m i s s i o n  m a t t e r ,  t o  e s t a b l i s h  t h e  l i m i t s  o f  c o n s t i t u t i o n a l l y  c r e a t e d  c o u r t s '  c o n t e m p t  p o w e r s ,  a n d  t o  d i s c i p l i n e  a t t o r n e y s .  A s  d i s c u s s e d  b e l o w ,  e v e n  i n  t h e s e  a r e a s  - -  i n  w h i c h  j u d i c i a l  c o n c e r n  f o r  e f f i c i e n t  o p e r a t i o n  o f  t h e  c o u r t s  i s  m o s t  s e n s i t i v e  —  t h e  S u p r e m e  C o u r t  h a s  a c c e p t e d  l e g i s l a t i v e  r e g u l a t i o n  e x c e p t  w h e r e  t h o s e  r e g u l a t i o n s  e i t h e r  a r e  w i t h o u t  r a t i o n a l  b a s i s ,  a r e  i n c o n s i s t e n t  w i t h  p r e v i o u s l y  e s t a b -
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1 l i s h e d  c o u r t  s t a n d a r d s ,  f e t t e r  t h e  e f f i c i e n t  o p e r a t i o n  o f  t h e
2 c o u r t s ,  o r  i m p a i r  t h e  c o u r t s '  a b i l i t y  t o  u p h o l d  t h e i r  d i g n i t y  a n d3 a u t h o r i t y .  S u c h  r u l i n g s  d o  n o t  i n d i c a t e  t h a t  t h e  S u p r e m e  C o u r t4 c o n s i d e r s  t h e  A B A  t o  b e  p a r t  o f  t h e  j u d i c i a l  b r a n c h ;  ^ a t h e r ,  i t
5 i l l u s t r a t e s  a n  a t t i t u d e  t h a t  t h e  w o r k i n g s  o f  g o v e r n m e n t a l  e n t i -
6 t i e s  o u t s i d e  t h e  j u d i c i a r y ,  n a m e l y ,  t h e  l e g i s l a t u r e  a n d  t h e  A B A ,7 m u s t  b e  l i m i t e d  a n d  s u b j e c t e d  t o  t h e  j u d i c i a r y ' s  f i n a l  a u t h o r i t y
8  i n  m a t t e r s  c e n t r a l  t o  t h e  o p e r a t i o n  o f  t h e  j u d i c i a l  b r a n c h .  T h a t9 c e r t a i n  A B A  a c t i o n s  a f f e c t i n g  t h e s e  s e n s i t i v e  a r e a s  a r e  t o l e r a t e d10 b y  t h e  C o u r t  d o e s  n o t  t r a n s f o r m  t h e  A P A  i n t o  a n  " a r m  o f  t h e11 j u d i c i a r y "  a n y  m o r e  t h a n  t h e  C o u r t ' s  a c q u i e s c e n c e  t o  l e g i s l a t i v e
12 e n a c t m e n t s  c o n c e r n i n g  s u c h  m a t t e r s  m a k e  t h e  l e g i s l a t u r e  a  p a r t  o f
13 t h e  j u d i c i a l  b r a n c h .  T h e  j u d i c i a r y  c o m m i t t e e s  o f  b o t h  h o u s e s  o f14 t h e  l e g i s l a t u r e  r e g u l a r l y  t a k e  a c t i o n s  s e r i o u s l y  e f f e c t i n g  t h e
15 o p e r a t i o n  o f  A l a s k a ' s  t r i a l  a n d  a p p e l l a t e  c o u r t s ,  a n d  t h e  S u p r e m e16 C o u r t  a c q u i e s c e s  t o  t h e  g r e a t  m a j o r i t y  o f  s u c h  a c t i o n s .  B u t  o n e17 c o u l d  n o t  s e r i o u s l y  a r g u e  t h a t  t h e s e  c o m m i t t e e s  a r e  a r  i s  o f  t h e18 j u d i c i a r y .19 F r o m  t h e  f a c t  t h a t  a n  a g e n c y  r e g u l a r l y  i s  e n g a g e d  i n
20  p r o v i d i n g  s e r v i c e s  f o r  t h e  j u d i c i a r y  i t  s i m p l y  d o e s  n o t  f o l l o w
21 t h a t  t h e  a g e n c y  i t s e l f  i s  a  p a r t  o f  t h e  j u d i c i a r y .  S u c h  s t r u c -22 t u r a l  s e p a r a t i o n  d o e s  n o t  e x i s t  i n  t h e  A m e r i c a n  f o r m  o f  g o v e r n -23 m e n t .  P o l i c e  a n d  C o r r e c t i o n s  o f f i c i a l s  r e g u l a r l y  d e t a i l e d  t o24 c a r r y  o u t  c o u r t  e d i c t s ,  s t a t e  a g e n c i e s  e n g a g e d  i n  c o n s t r u c t i o n  o f25 c o u r t  b u i l d i n g s ,  a n d  o t h e r  s t a t e  e n t i t i e s  d o  n o t  h a v e  t o  b e  a26 p a r t  o f  t h e  j u d i c i a r y  b r a n c h  i n  o r d e r  t o  f u n c t i o n  r e g u l a r l y  a n d27 c l o s e l y  w i t h  i t .  T h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  c a r r i e s28 w i t h  i t  t h e  a s s u m p t i o n  t h a t  t h e  s e p a r a t e  b r a n d i e s  w i l l  r e g u l a r l y29 a n d  c l o s e l y  w o r k  w i t h  e a c h  o t h e r .  T h e  A B A  i s  a n  a g e n c y  c r e a t e d30 b y  t h e  l e g i s l a t u r e ,  i n  • l j o r  p a r t  d e s i g n e r  t o  b r i n g  s e r v i c e s31
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e n e f . c i a l  t o  t h e  j u d i c i a r y .  T h e  O m b u d s m a n  A c t  w a s  d e s i g n e d  t o  m p r o v e  a l l  s t a t e  a g e n c i e s ,  i n c l u d i n g  t h e  A B A ,  b y  p r o v i d i n g  a n  n d ' . p e n d e n t  p e r s p e c t i v e  a n d  e v a l u a t i o n  o f  t h e s e  a g e n c i e s ’ o p e r a -  i o n s .  A  l e g i s l a t i v e l y  o r d a i n e d  e f f o r t  t o  i m p r o v e  l e g i s l a t i v e l y  e s t a b l i s h e d  s e r v i c e s  o f  b e n e f i t  t o  t h e  j u d i c i a r y  s h o u l d  n o t  b e  e j e c t e d  u n d e r  a  n o t i o n  o f  s e p a r a t i o n  o f  p o w e r s  w h i c h  r e l i e s  u p o n  h e  p r o p o s i t i o n  t h a t  a n y  a g e n c y  w o r k i n g  c l o s e l y  w i t h  t h e  u d i c i a . r y  i s  e x e m p t  f r o m  f u r t h e r  l e g i s l a t i v e  e n a c t m e n t s .B .  W h e t h e r  o r  N o t  t h e  A B A  I s  a n  A r m  o f  t h e  J u d i c i a r y ,  T h e  S u p r e m e ^ C o u r t  h a s  I n d T c a t e d  A  H i g h  L e v e l  o f ~ ~ T o T e r a n c e  f o r t e g i s l a t i v e  R e g u l a t i o n ’ o f  N o n - A d j u d i c a t o r y  F u n c -  t i o n s  o f  T h e  A l a s k a  ’ j u d i c i a r y .T h e  c l a s s i c  c o n f r o n t a t i o n s  b e t w e e n  b r a n c h e s  o f  j o v e r n m e n t  u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  c o n c e r n  ? f f o r t s  o f  o n e  b r a n c h  t o  p e r f o r m  t h e  f u n c t i o n s  a s s i g n e d  b y  a  c o n s t i t u t i o n  t o  a n o t h e r  b r a n c h .  W h e n  t h e  " j u d i c i a l  p o w e r "  o fj o v e r n m e n t  i s  v e s t e d  i n  c e r t a i n  c o u r t s ,  a s  i t  i s  i n  A l a s k a ,e x e c u t i v e  a n d  l e g i s l a t i v e  a c t i o n s  a r e  s c r u t i n i z e d  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e y  a r e  i n  f a c t  e x e r c i s e s  o f  j u d i c i a l  p o w e r s .  I nt h i s  c o n t e x t ,  t h e  i s s u e  a s  t o  w h e t h e r  a n  a c t i o n  i s  " j u d i c i a l "  a so p p o s e d  t o  l e g i s l a t i v e  o r  e x e c u t i v e ,  t u r n s  u p o n  t h e  c h a r a c t e r  o f  t h e  a c t i o n  i t s e l f ,  d e f i n e d  u n d e r  v a r i o u s  t e s t s  i n c l u d i n g  w h e t h e r  
or n o t  i t  i n v o l v e s  q u e s t i o n s  o f  l a w  a s  w e l l  a s  f a c t ,  w h e t h e r  o r  n o t  i t  e f f e c t s  a  l e g a l  r i g h t  a n d  w h e t h e r  t h e  d e c i s i o n  m a y  r e s u l t  i n  t e r m i n a t i n g  o r  d e s t r o y i n g  t h a t  r i g h t .  16  A m . J u r . 2 d ,  C o n s t i t u -  t i o n a l  L a w ,  § ? 2 u ,  p .  4 6 2 .  A c t s  o f  t h e  l e g i s l a t u r e  w h i c h  a r e  c h a l l e n g e d  a s  e n c r o a c h i n g  u p o n  t h e  j u d i c i a r y  t h e r e f o r e  n o r m a l l y  i n v o l v e  t h e  i s s u e  a s  t o  w h e t h e r  a  l e g i s l a t i v e  a c t i o n  o r  d e c i s i o n  i s  o r  i s  n o t  " a d j u d i c a t o r y "  i n  n a t u r e .  S e e  16 A m . J u r . 2 d ,  C o n s t i t u  t i o n a l  L a w , § 2 3 5 ,  p p .  4 8 4 - 4 8 5 .  T h e  a d j u d i c a t o r y  f u n c t i o n  i s  t h e  c e n t r a l  f u n c t i o n  o f  t h e  j u d i c i a r y ,  a n d  c o u r t s  h a v e  j e a l o u s l y
inP a g e  F i v e
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g u a r d e d  t h e i r  e x c l u s i v e  p o w e r  t o  a d j u d i c a t e  a g a i n s t  e n c r o a c h m e n t  f r o m  t h e  o t h e r  b r a n c h e s  o f  g o v e r n m e n t .M a n y  c o u r t s ,  i n c l u d i n g  A l a s k a ’ s  S u p r e m e  C o u r t ,  h a v e  r e c o g n i z e d  a  b r o a d e r  s c o p e  o f  j u d i c i a l  p o w e r  w h i c h  i n c l u d e s  t h e  p o w e r  t o  a s s u r e  t h a t  t h e  m e a n s  o f  t h e  a d j u d i c a t o r y  s y s t e m  a r e  c a p a b l e  o f  d e l i v e r i n g  t h e  e n d s ,  t h e  c o m p e t e n t  r e s o l u t i o n  o f  l e g a l  d i s p u t e s .  I n  A l a s k a ,  t h e  S u p r e m e  C o u r t  h a s  d e c l a r e d  t h a t  i t  h a s  t h e  i n h e r e n t ,  f i n a l  p o w e r  t o  s e t  t h e  s t a n d a r d s  f o r  a d m i s s i o n  
o f  a t t o r n e y s  t o  t h e  p r a c t i c e  o f  l a w .  A p p l i c a t i o n o f  Ho u s t o n ,  3 7 8  P . 2 d  6 4 4 ,  6 4 5  ( A l a s k a  1 9 6 3 ) .  I t  h a s  t h e  f i n a l  a u t h o r i t y ,  w i t h i n  t h e  l i m i t s  o f  t h e  C o n s t i t u t i o n ,  t o  d e t e r m i n e  t h e  l i m i t s ,  o f  t h e  c o n t e m p t  p o w e r  w h i c h  c o n s t i t u t i o n a l l y  c r e a t e d  c o u r t s  m a y  e x e r c i s e .  C o n t i n e n t i a l  I n s u r a n c e  C o m p a n i e s  v .  B a y l e s s  a n d  R o b e r t s ,  I n c ,  5 4 8  P .  2 d  3 9 8 ,  4 0 9 - 1 1 ,  ( A l a s k a  1 9 7 6 ) .  I t  h a s  f i n a l  a u t h o r i t y  i n  a l l  m a t t e r s  c o n c e r n i n g  a d m i s s i o n  o f  a t t o r n e y s  t o  t h e  p r a c t i c e  o f  l a w  i n  A l a s k a  ( S u l l i v a n  v .  A l a s k a  B a r  A s s o c i a t i o n ,  55 1 P . 2 d  5 3 1 ,  5 3 4  ( ;  a s k a  1 9 7 6 ) )  a n d  i r .  m a t t e r s  c o n c e r n i n g  d i s c i p l i n i n g  o f  a t t o r n e y s  ( I n  r e  Ma c K a y ,  4 1 6  P . 2d  8 2 3 ,  8 3 6 - 8 3 7  ( A l a s k a  1 9 6 4 ) ) .  T h u s  f a r ,  t h e s e  a r e  t h e  o n l y  a c c e s s o r y  ( n o n - a d j u d i c a t o r y ,  i n  t h e  s e n s e  o f  a  f i n a l  j u d g m e n t  i n v o l v i n g  a  c a s e  o r  c o n t r o v e r s y )  f u n c t i o n s  e n n u m e r -  a t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  a s  f a l l i n g  w i t h i n  t h e  e x e r c i s e  o f  t h e  " j u d i c i a l  p o w e r "  a s  v e s t e d  i n  t h e  c o u r t s  b y  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  C o u r t  h a s  n e v e r  i n d i c a t e d  t h a t  a l l  t h e  f u n c t i o n s  o f  t h e  A B A  o r ,  f o r  t h a t  m a t t e r ,  a n y  o f  t h e m ,  r e p r e s e n t  e x e r c i s e s  o f  t h e  j u d i c i a l  p o w e r .  I f  i t  w e r e  t o  d o  s o ,  c l e a r l y  t h e s e  f u n c t i o n s  w o u l d  b e  r e c o g n i z e d  a s  b e i n g  o f  t h e  " a c c e s s o r y  t o  p r o p e r  a d j u d i c a t i o n "  t y p e  r a t h e r  t h a n  a s  c e n t r a l ,  a d j u d i c a t o r y  f u n c t i o n s  t h e m s e l v e s .T h i s  d i s t i n c t i o n  i s  s i g n i f i c a n t  b e c a u s e  t h e  C o u r t  h a s  t o l e r a t e d  p a s t  l e g i s l a t i v e  e f f o r t s  t o  r e g u l a t e  t h o s e  a c c e s s o r y
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/
/ f u n c t i o n s  o v e r  w h i c h  t h e  C o u r t  h a s  d e c l a r e d  i t s  f i n a l  a u t h o r i t y .I n  H o u s t o n ,  s u p r a , a t  6 4 5 ,  t h e  c o u r t  s t a t e d  t h a t" . . . w e  r e c o g n i z e  t h a t  t h e  l e g i s l a t u r e  m a y  e n a c t  l a w s  g o v e r n i n g  a d m i s s i o n  t o  p r a c t i c e  l a v ;  b u t  h o l d  t h a t  i t  m a y  n o t  r e q u i r e  t h i s  c o u r t  t o  a d m i t  o n  s t a n d a r d s  o t h e r  t h a n  t h o s e  a c c e p t e d  o r  e s t a b l i s h e d  b y  t h e  c o u r t . "I n  A p p l i c a t i o n  o f  B r e w e r ,  4 3 0  P . 2d  1 5 0 ,  1 5 2  ( A l a s k a  1 9 6 7 ) ,  t h eC o u r t  e l a b o r a t e d  u p o n  t h e  l i m i t s  i n  i t s  t o l e r a n c e  f o r  l e g i s l a t i v er e g u l a t i o n :" W h e t h e r  o r  n o t  w e  a c c e p t  l e g i s l a t i v e  s t a n d a r d s  o r  r u l e s  f o r  a d m i s s i o n  t o  t h e  p r a c t i c e  o f  l a w  d e p e n d s  u p o n  w h e t h e r  t h e y  h a v e  a  r a t i o n a l  c o n n e c t i o n  w i t h  o n e ’ s  F i t n e s s  t o  p r a c t i c e  l a w  i n  A l a s k a .  We w i l l  h o l d  t h a t  t h e r e  i s  s u c h  a  r a t i o n a l  c o n n e c t i o n  i f  a p p l i c a t i o n  o f  t h e  l e g i s l a t i v e  s t a n d a r d s  h a s  a  r e a s o n a b l e  t e n d e n c y  t o  d e t e r m i n e  w h e t h e r  a n  a p p l i c a n t  h a s  s u f f i c i e n t  k n o w l e d g e  o f  l a w  i n  A l a s k a  t o  h o l d  h i m ­s e l f  o u t  t o  t h e  p u b l i c  t h a t  h e  i s  a d e ­q u a t e l y  p r e p a r e d  t o  a s s u m e  e f f i c i e n t l y  t h e  o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  c o m m e n c e r a t e  w i t h  r e p r e s e n t i n g  p e r s o n s  i n  l e g a l  m a t t e r s . "  ( E m p h a s i s  a d d e d . )T h e  c o u r t  u p h e l d  t h e  l e g i s l a t i v e l y  e s t a b l i s h e d  s t a n d a r d  f o ra d m i s s i o n  a s  n o t  b e i n g  u n r e a s o n a b l e .  L a t e r ,  i n  A p p l i  c a t  i o n  o fS t e e l m a n ,  4 4 8  P . 2 d  8 1 7 ,  8 1 9  ( A l a s k a  1 9 6 9 ) ,  t h e  C o u r t  c l a r i f i e di t s  B r e w e r  h o l d i n g :" B y  t h i s  h o l d i n g  w e  d i d  n o t  i n t e n d  t o  i m p l y  t h a t  l e g i s l a t i v e  s t a n d a r d s  s i m i ­l a r  t o  a n d  s u p e r i m p o s e d  u p o n  s t a n d a r d s  a l r e a d y  e s t a b l i s h e d  b y  t h e  c o u r t  w o u l d  b e  a c c e p t e d  m e r e l y  b e c a u s e  t h e y  m i g h t  h a v e  s o m e  r e l e v a n c y  t o  a n  a p p l i c a n t ' s  f i t n e s s  t o  p r a c t i c e  l a w .  T h e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y  f o r  e s t a b l i s h i n g  c l e a r  a n d  u n a m b i g u o u s  s t a n d a r d s  f o r  a d m i s s i o n  r e s t s  i n  t h i s  c o u r t  a n d  w h e r e  t n e  c o u r t  l i a s  a l r e a d y  e s t a b l i s h e d  ; s t a n d a r d ' i t  w i l l  n o t  a c c e p t  a  l e g i s l a t i v e  a t t e m p t  t o  m o d i f y  t h a t  s t a n d a r d  w h i c h  c  r e a  t o  s c o n f u s  i o n  a n d  i n c o n s i s t e n c y  w i t h o u t  " a d d i n g  s u b s t a n t  I \  ' l y  t o  t h e  s T a n d a F d . 11 ( E m p h a s i s  a d d e d 7)
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S e e  a l s o  A p p l i c a t i o n  o f  P a r k ,  4 8 4  P . 2 d  6 9 0 ,  6 9 1 - 6 9 2  ( A l a s k a  1 9 7 1 ) .  I n  C o n t i n e n t a l  I n s u r a n c e  C o m p a n y ,  ^ u p r a  t h e  s t a t u t o r y  l i m i t a t i o n s  u p o n  t h e  c o n t e m p t  p o w e r s  o f  t h e  c o u r t s  w e r e  c h a l ­l e n g e d .  T h e  c o u r t  c o n c l u d e d  t h a t  s i n c e  t h e  s u p r e m e  a n d  s u p e r i o r  c o u r t s  h a d  b e e n  c r e a t e d  b y  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  a n d  n o t  b y  l e g i s l a t i v e  e n a c t m e n t ,  l e g i s l a t i o n  e n d e a v o r i n g  t o  l i m i t  t h e  c o n t e m p t  p o w e r s  o f  t h e s e  c o u r t s  w e r e  n o t  b i n d i n g .  N e v e r t h e l e s s ,  t h e  c o u r t  s t a t e d :" . . . s t a t u t o r y  e n a c t m e n t s ,  w h i c h  r e a s o n a b l y  r e g u l a t e  t h e  c o n t e m p t  p o w e r ,  a s  r e p r e s e n t i n g  t h e  o p i n i o n  o f  a  c o - e q u a l  b r a n c h  o f  t h e  g o v e r n m e n t ,  s h o u l d  b e  g i v e n  e f f e c t  a s  a  m a t t e r  o f  c o m i t y  u n l e s s  t h e y  f e t t e r  t h e  e f f i c i e n t  o p e r a t i o n  o f  t h e  c o u r t s  o r  i m p a i r  t h e i r  a b i l i t y  t o  u p h o l d  t h e i r  d i g n i t y  a n d  a u t h o r i t y . C o n t i n e n t a l  I n s u r a n c e  C o s .  ,  s u p r a  a t  4 1 1 .  [ E m p h a s i s  a d d e d . )T h e  c o u r t  t h e n  a c c e p t e d  t h e  s t a t u t o r i l y  e s t a b l i s h e d  c o n t e m p t
s t a n d a r d s :"We r e c o g n i s e  t h a t  t h e  t r i a l  b e n c h  m u s t  h a v e  s u i t a b l e  p o w e r s  t o  d e a l  w i t h  s u c h  r e c a l c i t r a n c e ' .  R e m e d i e s  a r e  a f f o r d e d  u n d e r  t h e  a p p l i c a b l e  r u l e s  a n d  s t a t u t e s .

But if these p r o v i s i o n s  a r e  inadequate, 
w e  shall not h e s i t a t e  to a p p r o v e  s u i t­
able r emed i e s  d r a w n  f r o m  the r e s e r v o i r  
of the c o u r t ' s  i n h e r e n t  power. Tba t 
i n h e r ent power, h o w e v e r ,  m u s t  be e x e r cised 
5 p a r i n g l'y, and then o nly w h en it is 
n e c e s s a r y  to p r e s e r v e  the d i g n i t y ,
Q u t h o r i t y  a n d e f f i c i e n c y  of  t h e  c o u rt 
so t h a t  p a r t i e s  a r e  a s s u r e d  o f  f a T r  a n d 
e f f e c t i v e  r e s o l u t i o n  o f  t h e i r  d i s p u t e s . "C o n t i n e n t a l  I n s u r a n c e  C o s . ,  s u p r a  a t  4 1 1 .
(Emphasis' a d d e d . )T h e  p r e c e d e n t  f o r  l e g i s l a t i v e  r e g u l a t i o n  o f  t h e  a c c e s s o r y  a s  o p p o s e d  t o  a d j u d i c a t o r y  e x e r c i s e s  o f  j u d i c i a l  p o w e r  i s  t> e r e f o r e  n o t  o n l y  w e l l - r e c o g n i z e d ;  s u c h  r e g u l a t i o n  i s  t o  b e  a d h e i  ^o  a s  a  m a t t e r  o f  " c o m i t y "  u n l e s s  i t  h a s  n o  r a t i o n a l  b a s i s ,  c o n f l i c t s  w i t h  p r e - e x i s t i n g  c o u r t  r u l e s ,  o r  i m p a i r s  t h e  e f f i c i e n t  o p e r a t i o n  o r  d i g n i t y  o f  t h e  c o u r t s .  A s  d i s c u s s e d  i n f r a  a t  p p .  1 1 - 1 4 ,  a n
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O m b u d s m a n ' s  i n v e s t i g a t i o n  w o u l d  h a v e  n o n e  o f  t h e s e  e f f e c t s .T h e  C o u r t ' s  a c c e p t a n c e  o f  l e g i s l a t i v e  r e g u l a t i o n  o f  a c c e s s o r y  j u d i c i a l  f u n c t i o n s  i s  i n  k e e p i n g  w i t h  t h e  " b l e n d i n g "  o f  p o w e r s  o f  s e p a r a t e  b r a n c h e s  i n  A m e r i c a n  g o v e r n m e n t .  S e e  16 A m . J u r . 2 d ,  C o n s t i t u t i o n a l  L a w ,  § 2 1 4  p p .  4 5 3 - 4 5 7 .  T h e  " o v e r ­l a p p i n g "  o f  p o w e r s  o f t e n  i s  t h e  r e s u l t  o f  t h e  r e c o g n i t i o n  b y  o n e  b r a n c h  t h a t  a n o t h e r  b r a n c h  i s  b e t t e r  e q u i p p e d  t o  d e a l  w i t h  " g r a y  a r e a s "  e x i s t i n g  b e t w e e n  t h e  r e s p e c t i v e  p o w e r s .  T h e  A l a s k a  S u p r e m e  C o u r t ' s  w i l l i n g n e s s  t o  a l l o w  l e g i s l a t i v e l y  e n a c t e d  s t a n d a r d s  r e l a t i n g  t o  a d m i t t a n c e  a n d  d i s c i p l i n i n g  o f  a t t o r n e y s  c a n  p r o b a b l y  b e s t  b e  e x p l a i n e d  i n  t h e s e  t e r m s .F u r t h e r m o r e ,  c o n s t i t u t i o n a l  s o u r c e s  o f  " b l e n d i n g "  o r  s h a r i n g  o f  p o w e r s  e x i s t ;  e . g . ,  a  g o v e r n o r  m a y  v e t o  l e g i s l a t i o n .I n  f a c t ,  i n  e x e r c i s i n g  t h e  t y p e  o f  j u d i c i a l  p o w e r  w h i c h  i s  t h e  s u b j e c t  o f  t h e  i n s t a n t  c a s e ,  t ue p o w e r s  o f  t h e  j u d i c i a r y  a r e  l i m i t e d  b y  t h o s e  o f  t h e  l e g i s l a t u r e .  A r t .  I V ,  S e c .  15 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :R u l e - M a k i n g  P o w e r .  T h e  S u p r e m e  C o u r t  s h a l l  m a k e  a n d  p r o m u g a t e  r u l e s  g o v e r n i n g  t h e  a d m i n i s t r a t i o n  o f  a l l  c o u r t s .  I t  s h a l l  m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  i n  c i v i l  a n d  c r i m i n a l  c a s e s  i n  a l l  c o u r t s .  T h e c e  r u l e s  m a y  b e  c h a n g e d  b y  t h e  l e g i s ] a t u r e  b y [  t w o - t h i r d s  v o t e  o f  t h e  m e m b e r s  e l e c t e d  t o ~ e a c t i  h o u s e .P e r h a p s  t h e  m o s t  s t r i k i n g  i l l u s t r a t i o n  o f  t h e  S u p r e m eC o u r t ' s  r e l u c t a n c e  t o  d e c l a r e  r e g u l a t i o n  o f  i t s  a c c e s s o r yf u n c t i o n s  t o  b e  " o f f  l i m i t s "  t o  +-'ne l e g i s l a t u r e  i s  f o u n d  i nt h e  C o u r t ' s  o p i n i o n  i n  C o n t i n e n t a l  I n s u r a n c e  C o s . ,  s u p r a . I nd i s c u s s i n g  t h e  l e g i s l a t u r e ' s  p o w e r  t o  d e l i m i t  t h e  c o n t e m p tp o w e r s  o f  A l a s k a n  c o u r t s ,  t h e  c o u r t  s t a t e d ,  a t  p .  4 1 0 :"We a g r e e  w i t h  t h e  C a l i f o r n i a  c o u r t  t h a t  e n a c t m e n t s  e n d e a v o r i n g  t o  r e s t r i c t  t h e  c o u r t ' s  c o n t e m p t  p o w e r s  a r e  e n t i t l e d
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t o  r e s p e c t  a s  a n  o p i n i o n  o f  a  c o o r d i n a t e  b r a n c h  o f  t h e  g o v e r n m e n t  b u t  a r e  n o t  b i n d i n g  o n  t h e  c o u r t .  A n e x c e p t i o n t o  t h i ^ s  _ r u  1 e  p e r t a i n s  t o  c o u r t s  c r e a t e d  b y  l e g  :Ts f a  f i v e  e n a c t m e n t .  T h e r e  t h e  l e g ­i s l a t u r e  d o e s  h a v e  t h e  p o w e r  t o  l i m i t  t i n s  c o u r t ' s  e x e r c f s e  o f  c o n t e m p t  p r o ­c e d u r e s .  T n - A l a s k a ,  u n l i k e  t h e  f e d e r a l  s y s t e m  a p p l i c a b l e  t o  U n i t e d  S t a t e s  d i s t r i c t  c o u r t s  a n d  c o u r t s  o f  a p p e a l ,  t h e  s u p r e m e  a n d  s u p e r i o r  c o u r t s  w e r e  c r e a t e d  b y  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  a n d  n o t  b y  l e g i s l a t i v e  e n a c t m e n t . "( E m p h a s i s  a d d e d . )T h e  c o u r t  c i t e d  A r t .  I V ,  S e c .  1 o f  t h e  A l a s k a  C o n s t i t u t i o n ,w h i c h  s t a t e s :T h e  j u d i c i a l  p o w e r  o f  t h e  S t a t e  i s  v e s t e d  i n  a  s u p r e m e  c o u r t ,  a  s u p e r i o r  c o u r t ,  a n d  t h e  c o u r t s  e s t a b l i s h e d  b y  t h e  l e g i s l a t u r e .T h e  c o u r t ' s  " i n h e r e n t  a n d  f i n a l  a u t h o r i t y "  t o  d e a l  w i t h  d i c i p l i n a r y  . n a t t e r s ,  w h i c h  i s  i t s e l f  q u a l i f i e d  t o  t h e  e x t e n t  t h a t  a  l a r g e  a m o u n t  o f  l e g i s l a t i v e  i n t r u s i o n  i s  t o l e r a t e d ,  i s  t h e r e f o r e  l i m i t e d  o n l y  t o  t h o s e  c o u r t s  w h i c h  w e r e  c r e a t e d  b y  t h e  C o n s t i t u t i o n .  I f  t h e  l e g i s l a t u r e ,  a n d  n o t  t h e  s u p r e m e  c o u r t ,  h a s  t h e  f i n a l  a n d  s u p r e m e  a u t h o r i t y  o v e r  a c c e s s o r y  f u n c t i o n s  s u c h  a s  e s t a b l i s h i n g  c o n t e m p t  p r o c e d u r e s  a s  f a r  a s  t h e y  r e l a t e  t o  d i s t r i c t  a n d  m a g i s ­t r a t e  c o u r t s ,  t h e n  s u r e l y  l e g i s l a t i v e  e n a c t m e n t s  w h i c h  a f f e c t  t h e  A B A  d o  n o t  c o n s t i t u t e  a n  e n c r o a c h m e n t  u p o n  t h e  j u d i c i a r y  b y  t h e  l e g i s l a t u r e .  T h e  A B A ,  l i k e  t h e  d i s t r i c t  a n d  m a g i s t r a t e  c o u r t s ,  i s  n o t  e s t a b l i s h e d  b y  t h e  C o n s t i t u t i o n .  M o r e o v e r ,  w h e r e a s  t h e  " c o u r t s  e s t a b l i s h e d  b y  t h e  l e g i s l a t u r e "  a r e  a t  l e a s t  m e n t i o n e d  i n  t h e  j u d i c i a l  a r t i c l e  o f  t h e  C o n s t i t u t i o n ,  t h e r e  i s  n o  m e n t i o n  w h a t s o e v e r  o f  a n  A B A  t o  b e  e s t a b l i s h e d  b y  a n y  a u t h o r i t y .I n  s h o r t ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n e v e r  e x h i b i t e d  a n y  g r e a t  r e s i s t a n c e  t o  l e g i s l a t i v e  r e g u l a t i o n  o f  t h o s e  a c c e s s o r y  f u n c t i o n s  w h i c h  a r e  d e s i g n e d  t o  a s s u r e  e f f e c t i v e  r e s o l u t i o n  o f  l i t i g a t i o n .  I t  h a s  d e c l a r e d  i t s  o w n  f i n a l  a u t h o r i t y  o v e r  s u c h  m a t t e r s  o n l y  i n  t h e  c o n t e x t  o f  t h e  t w o  c o u r t s  s p e c i f i c a l l y
H E D L A N D  F  L E I S C H E R  ft F r i e d m a na T I O H N I U  XT LAWt.unt *oo P a g e  T e n<plc WIST STM avinui :
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( 9 0 7  1 1 7 9  5 5 2 0  
tHD 1 9 0 7 )  2 7 0 - 3 6 3 3



e s t a b l i s h e d  b y  t h e  C o n s t i t u t i o n  a n d ,  e v e n  i n  t h i s  c o n t e x t ,  i t  w i l l  a c q u i e s c e  t o  l e g i s l a t i v e  r e g u l a t i o n  u n l e s s  i t  i s  u n r e a ­s o n a b l e ,  i n c o n s i s t e n t  w i t h  e x i s t i n g  r u l e s ,  o r  d i s r u p t i v e .C .  T h e  O m b u d s m a n  A c t ,  A s  A p p l i c a b l e  t o  T h e  A B A ,  W i l l  N o t  p r ^ F u p t  " t h e ' D i g n  i~ty ,  A u t h o r i t y ,  N o r  E f f i c i e n c y  o f  A n y  C o u r t .T h e  O m b u d s m a n  A c t  ( A . S .  2 4 . 5 5 . 0 1 0  e t  s e q . ) e s t a b l i s h e s  a n  O m b u d s m a n  w h o s e  p o w e r s  a r e  l i m i t e d  t o  i n v e s t i g a t i o n  o f  c o m ­p l a i n t  r e g a r d i n g  t h e  a d m i n i s t r a t i v e  a c t s  o f  a g e n c i e s  ( A . S .  2 4 . 5 5 .  1 1 0 ) ,  i n v e s t i g a t i o n s  u n d e r  h i s  o w n  m o t i o n  ( A . S .  2 4 . 5 5 . 1 2 0 ) ,  s u b p o e n a  p o w e r s  t o  a i d  s u c h  i n v e s t i g a t i o n s  ( A . S .  2 4 . 5 5 . 1 7 0 ) ,  t h e  r e n d e r i n g  a n d  r e p o r t i n g  o f  h i s  o p i n i o n  a n d  r e c o m m e n d a t i o n s  t o  t h e  c o n c e r n e d  a g e n c y  ( A . S .  2 4 . 5 5 . 1 9 0 )  a n d  l a t e r ,  t o  t h e  g o v e r n o r ,  l e g i s l a t u r e ,  g r a n d  j u r y ,  t h e  p u b l i c ,  o r  a n y  o f  t h e s e  ( A . S .  2 4 . 5 5 .  2 0 0 ) .  U n d e r  A . S .  2 4 . 5 5 . 2 2 0 ,I f  t h e  o m b u d s m a n  b e l i e v e s  t h e r e  i s  a  b r e a c h  o f  d u t y  o r  m i s c o n d u c t  b y  a n  o f f i c e r  o r  e m p l o y e e  o f  a n  a g e n c y  i n  t h e  c o n d u c t  o f  h i s  o f f i c i a l  d u t i e s ,  t h e  o m b u d s m a n  s h a l l  r e f e r  t h e  m a t t e r  t o  t h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  t h e  a g e n c y  o r ,  w h e n  a p p r o p r i a t e ,  t o  a  g r a n d  j u r y  o r  t o  a n o t h e r  a p p r o p r i a t e  o f f i c i a l  o r  a g e n c y .  ( E m p h a s i s  a d d e d . )
Finally, the O m b u d s m a n  shall s ubmit to the l e g i s l a t u r e  and theip u b l i c  a n  a n n u a l  r e p o r t  o f  h i s  a c t i v i t i e s  ( A . S .  2 4 . 5 5 . 2 3 0 . )T h e  A c t  t h e r e f o r e  p r o v i d e s  n o  a u t h o r i t y  f o r  t h e  O m b u d s m a n  t o  a t t e m p t  a n y  r ^ u l a j ^ i c n  o f  a c c e s s o r y  j u d i c i a l  f u n c t i o n s  s u c h  a s  c i v i l  r u l e s ,  h a n d l i n g  o f  d i s c i p l i n a r y  p r o c e e d i n g ,  e x p e n d i t u r e s  o f  f u n d s ,  o r  t h e  l i k e .  T o  t h i s  e x t e n t ,  t h e  A c t  a s  a p p l i e d  t o  s u c h  f u n c t i o n s  i s  f a r  l e s s  a n  e n c r o a c h m e n t  u p o n  t h e  j u d i c i a r y  t h a n  w e r e  t h o s e  l e g i s l a t i v e  e n a c t m e n t s ,  t o l e r a t e d  b y  t h e  S u p r e m e  C o u r t ,  g o v e r n i n g  r u l e s  o f  a d m i s s i o n  t o  t h e  p r a c t i c e  o f  l a w  a n d  t h e  l i m i t i n g  o f  c o n t e m p t  p o w e r s  o f  c o u r t s .  I n d e e d ,  t h e  O m b u d s m a n ' s  p o w e r s  a r e  b a s i c a l l y  i n f o r m a t i o n a l  o n l y ,  b e i n g  l i m i t e d  t o  i n v e s t i -

2

3
45
6

7

8 9 
10 

11 

12 

n14
1516
171819
20 

;i 

22232425262728293031

1

HEDLAND.  F L E I S C H t f .
„  F r i e d m a n  

attorneys  at law«.ol„  P a g e  E l e v e n
IOI6 wr&T ' »•< AVI HUE 

ANCHORAGE,  a k  SHJSOI I pc>7 > 270 E.528 
ANP * 0 0 7  1 2 7 6 - 3 G 3 3



1.

/  1 g a t i o n  a n d  r e p o r t i n g .  C l e a r l y ,  t h e  l e g i s l a t i v e  p u r p o s e  o f  t h e/  2 O m b u d s m a n  A c t  w a s  t o  a s s i s t  s t a t e  a g e n c i e s  b y  p e r f o r m i n g  s u c h
/  3 i n d e p e n d e n t  i n v e s t i g a t i o n  a n d  s u p p l y i n g  s u c h  i n d e p e n d e n t  p e r ­

/  4 s p e c t i v e  t o  t h e  w o r k i n g s  o f  t h e  a g e n c y  a s  w i l l  a s s i s t  i t  i n
5 b e t t e r  p e r f o r m i n g  i t s  r o l e .  I f  t h e  O m b u d s m a n ' s  i n v e s t i g a t i o n  o f
6 t h e  A B A  r e s u l t e d  i n  h i s  o p i n i o n  t h a t  s o m e t h i n g  o t h e r  t h a n  t h e
7 s t a t u s  q u o  s h o u l d  b e  c o n s i d e r e d  b y  t h e  a g e n c y ,  t h e n  A .  S .  24 . 5 5 .
8 1 9 0  r e q u i r e s  t h a t  t h i s  o p i n i o n  a n d  r e c o m m e n d a t i o n s  f i r s t  b e  m a d e
9 a v a i l a b l e  t o  t h e  A B A .  I f  t h e  o m b u d s m a n  b e l i e v e s  t h a t  t h e r e  h a s

10 b e e n  a  b r e a c h  o f  d u t y  o r  m i s c o n d u c t  b y  a n  o f f i c e r  o . ;  e m p l o y e e  o f
11 t h e  A B A ,  A . S .  2 4 . 5 5 . 2 2 0  r e q u i r e s  h i m  t o  r e f e r  t h e  m a t t e r  t o  t h e
12 c h i e f  e x e c u t i v e  o f f i c e r  o f  t h e  A B A  o r ,  w h e n  a p p r o p r i a t e  t o  t h e
13 g r a n d  j u r y  o r  " a n o t h e r  a p p r o p r i a t e  o f f i c i a l  o r  a g e n c y . "  U n d e r
14 e x p r o p r i a t e  c i r c u m s t a n c e s ,  m i s c o n d u c t  b y  A B A  p e r s o n n e l  c o u l d  b e
15 r e p o r t e d  t o  t h e  S u p r e m e  C o u r t  u n d e r  t h i s  a u t h o r i t y .
16 I n  s . h o r t ,  w h i l e  t h e  O m b u d s m a n  m a y  i n v e s t i g a t e  a n d  m a k e17 r e c o m m e n d a t i o n s ,  a n y  c o r r e c t i v e  a c t i o n  m u s t  b e  d i c t a t e d  b y
18 e i t h e r  h i g h e r  a u t h o r i t i e s  w i t h i n  t h e  a g e n c y  i t s e l f  o r  b y  t h e
19 e n t i t y  t o  wh o m  t h e  a g e n c y  i s  r e s p o n s i b l e .  T h e  O m b u d s m a n ' s
20 a c t i o n s  t h e m s e l v e s  r e p r e s e n t  n o  e x e r t i o n  o f  a u t h o r i t y  o v e r  t h e
21 a g e n c y .

| 22 D e f e n d a n t  a r g u e s  t h a t  t h e  O m b u d s m a n  c o u l d ,  t h r o u g h  h i s
23 i n v e s t i g a t o r y  p o w e r  " f o r c e  t h e  A B A ,  a n d  t h e  j u d i c i a r y  g e n e r a l l y ,
24 t o  d i v e r t  r e s o u r c e s  a n d  f u n d s  t o  t h e  f u l f i l l m e n t  o f  h i s  i n v e s t i ­
25 g a t i o n  d e m a n d s , "  a n d  t h a t  " i f  j u r i s d i c t i o n  t o  c a u s e  s u c h  a  d i v e r ­

i 26 s i o n  i s  o n c e  c o n c e d e d ,  t h e r e  i s  v i r t u e l y  n o  c h e c k  o r  l i m i t a t i o n
| 27 b y  s t a t u t e  t o  c o n f i n e  t h e  s c o p e  o f  t h e  d i v e r s i o n  t o  a c c e p t a b l e

28 l i m i t s . "  I n  f a c t ,  t h e r e  a r e  s t a t u t o r y  l i m i t s .  A . S .  2 4 . 5 5 . 3 3 029 d e f i n e s  " a g e n c y "  a s  r e f e r r e d  t o  a s  b e i n g  s u b j e c t  t o  i n v e s t i g a t i o n
30 u n d e r  t h e  A c t :31
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" . . . " a g e n c y " ... does not i n c l u d e  a... 
j u s t i c e  of the s u p r e m e  court, j u d g e  of 
the s u p e r i o r  or d i s t r i c t  court, m a g i s t r a t e

M o r e  i m p o r t a n t l y ,  d e f e n d a n t  fails to s p e l l  out how an 

i n v e s t i g a t i o n  of the A B A  w o u l d  d i s r u p t  the " i n t e r n a l  w o r k i n g s  of 

the j u d i c i a r y "  in any s i g n i f i c a n t  way. T h e  " f l o o d g a t e s "  a rgument 

m a d e  by d e f e n d a n t  A B A  m a y  be c h a r a c t e r i z e d  as the typical reaction 

of a state  a g e n c y  to the p r o s p e c t  of an i n d e p e n d e n t  state of fice 

i n v e s t i g a t i n g  i n d i v i d u a l  c o m p l a i n t s  r e g a r d i n g  the agency. It is 

the same type of: r e a c t i o n  one w o u l d  e x p e c t  f r o m  a g e n c i e s  of the 

e x e c u t i v e  b r a n c h e s  of g o v e r n m e n t ,  w h i c h  r e g u l a r l y  are required to 

c o m p l y  w i t h  in d e p t h  i n v e s t i g a t i o n s  by l e g i s l a t i v e  commit t e e s  or 

by l e g i s l a t i v e l y  e s t a b l i s h e d  a u d i t o r s  or o m b u d s m e n .  T hough such 

a g e n c i e s  c o u l d  as e a s i l y  as d e f e n d a n t  h e r e i n  a r g u e  that the 

b u r d e n s  i m p o s e d  u p o n  the a g e n c y  by such i n v e s t i g a t i o n s  cons titute 

an e n c r o a c h m e n t  u p o n  the e x e c u t i v e  b r a n c h  b y  the legislature, 

p l a i n t i f f  is u n a w a r e  of any case h o l d i n g  tha t such investigations 

v i o l a t e  the s e p a r a t i o n  of p o w e r s  doctr i n e .  C l e arly, a holding 

that an O m b u d s m a n ' s  i n v e s t i g a t i o n  of the A B A  w a s  an u n c o n s t i­

tut i o n a l  e n c r o a c h m e n t  on the j u d i c i a r y  w o u l d  be d i f f i c u l t  to 

d i s t i n g u i s h  w e r e  e x e c u t i v e  a g e n c i e s  to l i t i g a t e  the ability of 

the O m b u d s m a n  or the B u d g e t  and Audit c o m m i t t e e s  from investi­

ga t i n g  their acti vi t i e s .

S e p a r a t i o n  of p o w e r s  has n eve r m e a n t  i s o l a t i o n  of the 

b r a n c h  of g o v e r n m e n t  from on e another. T h e  o v e r l a p p i n g  of 

p o w e r s  in those a r e a s  not c e n t r a l  to the r e s p e c t i v e  adjudicatory, 

legisl a t i v e ,  or e x e c u t i v e  f u n c t ions h.*s b e e n  the r e sult of a 

r e c o g n i t i o n  of b e n e f i t s  r e s u l t i n g  to g o v e r n m e n t  and the citiz enry 

it w a s  i n t e n d e d  to serve. T h e  o f f i c e  of the O m b u d s m a n  is p e r h a p s  

one of the b e s t  e x a m p l e s  of the b e n e f i t  of i n t e r a c t i o n  between



7

two b r a n c h e s  of g ove rnment. 3y e s t a b l i s h i n g  and funding the 

Ombuds m a n ,  the l e g i s l a t u r e  has p r o v i d e d  a m e a n s  for the e x e c u t i v e  

b r a n c h  of g o v e r n m e n t  to b e t t e r  e v a l u a t e  its p e r f o r m a n c e  and 

c o n s i d e r  a l t e r n a t i v e s .  If the A B A  w e r e  c o n s i d e r e d  to be a p a r t  

o f  the judicial branch, there is no r e a s o n s  w h y  the j udiciary 

sh o u l d  not also take a d v a n t a g e  of suc h i n d e p e n d e n t  e v a l u a t i o n s  

and r e c o m m e n d a t i o n s .

II. THE O M B U D S M A N  HAS T H E  S T A T U T O R Y  A U T H O R I T Y  TO I N V E S T I G A T E  
T H E A B A .

D e f e n d a n t  a r g u e s  t h a t  s i n c e  the A B A  w a s  c r e a t e d  as an 

" i n s t r u m e n t a l i t y  of the State" u n d e r  A.S. 0 8 . 0 8 . 0 1 0  (which does 

not re fer to the A B A  s p e c i f i c a l l y  as a "agency") the l e g i s l a t u r e  

did not intend the O m b u d s m a n  A c t  to a p p l y  to the ABA. D e f e n d a n t  

fu r t h e r  p u r p o r t s  that p a r t i c u l a r  facets of the A B A  are such as 

to r ender it " r a d i c a l l y  d i f f e r e n t  f r o m  the s t a n d a r d  state agenc i e s "  

s u c h  that, if the l e g i s l a t u r e  i n t e n d e d  to s u b j e c t  it to tne 

j u r i s d i c t i o n  of the O m b u d s m a n ,  it w o u l d  h a v e  s p e c i f i c a l l y  so 

stated.

T h e s e  a r g u m e n t s  i gnore  the s t a t u t o r y  d e f i n i t i o n  of

"agency" c o n t a i n e d  in A.S. 24. 55.330(2) of the O m b u d s m a n  Act.

In p e r t i n e n t  part, this s t a t e s  that

"agenc y" i n c ludes  a d e p a r t m e n t ,  office, 
i n sti tution, c o r p o r a t i o n ,  au thor i t y ,  
o r g a n i z a t i o n ,  c o m m i s s i o n ,  c o m m i t t e e ,  
c o u n c i l  or b o a r d  of a m u n i c i p a l i t y  or in 
the e xecut ive, l e g i s l a t i v e  or j u d i c i a l  
b r a n c h e s  of the s t a t e  g o v e r n m e n t ,  and a 
d e p a r t m e n t ,  office, inst itution, c o r p o r a­
tion, a uthor i t y ,  o r g a n i z a t i o n ,  c o m m i s s i o n ,  
commit tee, c o u n c i l  or b o a r d  of a m u n i c i p a l i t y  
or of the s tat e g o v e r n m e n t  i n d e p e n d e n t  of the 
executiv e, l e g i s l a t i v e  and j u d i c i a l  b r a nches.. ..

The c l ear m e s s a g e  to be g l e a n e d  from this d e f i n i t i o n  is that

the l e g i s l a t u r e  i n t e n d e d  the O m b u d s m a n  Act to apply to every

c o n c e i v a b l e  form of s t a t e  g o v e r n m e n t  o r g a n i z a t i o n .  That theii

;
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1 s eemingly e x h a u s t i v e  listing of the types of e n t i t i e s  it m e a n t  to 

refer to by "agency" did not i n c l u d e  the w o r d  " i n s t r u m e n t a l i t y "  

is not significant. Indeed, " i n s t r u m e n t a l i t y "  is p r a c t i c a l l y  

synonymo us w i t h  a n u m b e r  of the terms r e f e r r e d  to in the l e g i s­

lative definition,  i n c l u d i n g  "office", " i n s t i t u t i o n " ,  and "organi-
%

zation". To m a k e  sure that every c o n c e i v a b l e  o r g a n i z a t i o n  c r e a t e d  

to serve state g o v e r n m e n t  was i n c l u d e d  u n d e r  the Act, those 

"agencies" w h i c h  do not fall s t r i c t l y  w i t h i n  e i t h e r  the execu t i v e ,  

legislative or j u d i c i a l  b r a n c h e s  w e r e  e x p l i c i t l y  m e n t i o n e d .

The b e t t e r  j u d ’cial c o n s t r u c t i o n  of such an a l l - i n c l u s i v e  

^.,finition is that e v e r y  c o n c e i v a b l e  o r g a n i z a t i o n  w i t h  some 

d i r e c t  c o n n e c t i o n  to state g o v e r n m e n t  is i n c l u d e d  u n d e r  the 

O m b u d s m a n  / ct u n l e s s  it is s p e c i f i c a l l y  e x c l u d e d . The s t a t u t o r y  

defini tion of "agency " in fact d o e s  s p e c i f i c a l l y  e x c l u d e  a 

number  of state off ici a l s ,  e.g., all judges and m a g i s t r a t e s ;  it 

does not, however, e x c l u d e  the ABA.

The p a r t i c u l a r  c h a r a c t e r i s t i c s  of the A B A  d i s c u s s e d  by 

d e f e n d a n t  do not really r ender it so " r a d i c a l l y  d i f f e r e n t "  from 

o ther state agencies, offices, i n s t itutions , c o r p o r a t i o n s ,  

a u t h o r i t i e s , or o r g a n i z a t i o n s ,  etc. as to r e s u l t  in an a s s u m p t i o n  

that the l e g i s l a t u r e  m e a n t  to e x c l u d e  it from O m b u d s m a n  Act 

coverage. L i k e  the ABA, a small m u n i c i p a l  g o v e r n m e n t  r e p r e s e n t s  

on l y  a p a r t i c u l a r  g r o u p  of A l a s k a n s  f i n a n c e d  a l m o s t  w h o l l y  by these 

''members." Like the ABA, the B o a r d  of M e d i c a l  E x a m i n e r s  g o v e r n s  

a p a r t i c u l a r  g r o u p  of Alaskans, and e xists to p e r f o r m  c e r t a i n  

functions c o n n e c t e d  w i t h  f u r t h e r i n g  the q u a l i t y  of m e d i c a l  s e r v i c e s  

Even if the c h a r a c t e r i s t i c s  of the A B A  no ted by d e f e n d a n t  

w e r e  unique to it, d e f e n d a n t  does not d e m o n s t r a t e  that these  

quali t i e s  are such that we may p r e s u m e  that the l e g i s l a t u r e  w o u l d  

c o n clude that the O m b u d s m a n  Act s h o u l d  not a p p l y  to it. T h e r e

H l d l a n c . F l e i s c h e r  
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a re d o u b t l e s s  a n u m b e r  of state a g e n c i e s  p o s s e s s i n g  v a r y i n g  

qualities of u n i q u e n e s s  in their makeup, functions, funding, or 

the like w h i c h  n e v e r t h e l e s s  c o m e  w i t h i n  the d e f i n i t i o n  of "agency" 

under the Act.

T h a t  the A B A  d o e s  not c o n s t i t u t e  a s t a t e  a g e n c y  for 

o t h e r  p u r p o s e s  s u c h  as the sta te r e t i r e m e n t  p r o g r a m  or e l e g i b i l i t y  

of A B A  m e m b e r s h i p  fcr c r e d i t  u n i o n  e nrol lment, s h o u l d  n o t  be a 

basis for this C o u r t ' s  c o n c l u d i n g  that it is n o t  an "agency" 

under the O m b u d s m a n  Act. D e f e n d a n t  has not e n l i g h t e n e d  the C o u r t  

as to the d e f i n i t i o n  of "agency" u n d e r  those p r o g r a m s .  At any rate 

a state a g e n c y ' s  i n t e r p r e t a t i o n  h a r d l y  c o n s t i t u t e s  the type of 

p r e c edent  upon w h i c h  j u d i c i a l  c o n s t r u e _ i o n  s h o u l d  lie.

The O m b u d s m a n  l e g i s l a t i o n  c l early i n t e n d e d  to i n c lu de 

any c o n c e i v a b l e  type of o r g a n i z a t i o n  w h i c h  is "of s t a t e  g o v e r n­

ment." T h a t  the A B A  is "of the State" is e x p l i c i t  n o t  o n l y  in 

the legisl a t i o n  b u t  also in the A l a s k a  S u p r e m e  C o u r t  o p i n i o n  in 

Petition of Moody, 524 P . 2d 1261 (Alaska 1974). In that case, a 

law clerk in the c o u r t  s y s t e m  c h a l l e n g e d  c e r t a i n  b y - l a w s  of the 

ABA, p artly u p o n  g r o u n d s  that they d e n i e d  h i m  e q u a l  p r o t e c t i o n  as 

guaran t e e d  by the A l a s k a  and U n i t e d  S t ates C o n s t i t u t i o n s .  The  

Court found t h a t  e q u a l  p r o t e c t i o n  had not b e e n  v i o l a t e d ,  b ut w h a t  

is s i g n i f i c a n t  h e r e  is that the C o u r t  did not e v e n  q u e s t i o n  that 

the ABA's b y - l a w s  c o n s t i t u t e d  s tate action. P e t i t i o n o f Moody, 

s u pra at 1268-69.

III. C O N C L U S I O N .

An i n v e s t i g a t i o n  of the A B A  by the S t a t e  O m b u d s m a n  w o u l d  

not c o n s t i t u t e  a v i o l a t i o n  of the s e p a r a t i o n  of p o w e r s  b e c a u s e  the 

ABA is not a p a r t  of the j u d i cial b r a n c h  of g o v e r n m e n t ,  b u t  only 

performs c e r t a i n  f u n c t i o n s  for the b e n e f i t  of t h a t  b r a n c h .  Even 

if it were to be c o n s i d e r e d  an "arm of the j u d i c i a r y "  , the ABA
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deals only w i t h  the f u n c tion s w h i c h  are a c c e s s o r y  to the central 

a d j u d i c a t o r y  d u t i e s  and p o w e r s  of the courts. T h e  A l a s k a  Supreme 

Court has e x h i b i t e d  b r o a d  t o l e r a t i o n  for l e g i s l a t i v e  r e g u l a t i o n  of 

such i u n c t i o n s . I n v e s t i g a t i o n  of the A B A  by the O m b u d s m a n  wou ld 

not r e s u l t  in the level of d i s r u p t i o n  to j u d i c i a l  e f f i c i e n c y  or 

d i g nity w h i c h  w o u l d  e x c e e d  the limits of the S u p r e m e  C o urt's 

to l e r a n c e  for l e g i s l a t i v e  a c t i v i t i e s  in c o u r t - r e l a t e d  areas.

Th e  A B A  w a s  c r e a t e d  by the l e g i s l a t u r e  as "an i n s t r u m e n­

tality o f  the S t a t e , "  and the Supreme  C o u r t  has a s s u m e d  that the 

actions of the A B A  are the actions of the State. T h e  language of 

the O m b u d s m a n  A c t  p r o v i d e s  the b r o a d e s t  p o s s i b l e  c o v e r a g e  of the 

various e n t i t i e s  and o r g a n i z a t i o n s  of the S t a t e  of Alaska , and 

e n n u m e r a t e  the s p o c f i c  exc lus i o n s .  The A B A  is n o t  e x c l u d e d  and 

is an "agency" s u b j e c t  to i n v e s t i g a t i o n  by the O m b u d s m a n .

D A T E D  this  V j  day of Septem b e r ,  1979, at Anchorage,
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a n c h o r a g e

OFFICE OF THE OfeBUSSMAf

S TATE O F  A L A S K A  

O F F I C E  OF T H E  O M B U D S M A N

In the m a t t e r  of

O m b u d s m a n  C o m p l a i n t  
No. A 7 9 - 0 6 4 1 , A 7 9 - 0 6 4 2

R E S PONSE T O  S U B P O E N A  FOR P R O D U C T I O N  OF DOCUM E N T S

D ONNA C. WILLARD, President, A l a s k a  Bar Association,

responds to the s u b p o e n a  d i r e c t e d  to h er under date of A u g u s t  2,

1979 in the f o l l o wing manner:

1. The A l a s k a  O m b u d s m a n  does no t have j u r is diction to 

investigate the acts o f  the A laska B a r  Association.

2. To the extent, if any, that A laska Statutes pui- 

p o r t  to confer j u r i s d i c t i o n  on the A l a s k a  O m b u d s m a n  to i n v e s t i­

gate acts of the A l a s k a  Bar Association, such statutes are in 

c o n f l i c t  with the d o c t r i n e  of s e p a r a t i o n  of powers.

3. T h a t  D o n n a  C. W i l l a r d  will be absent from the 

State of Alaska on official b u s i n e s s  of the A las ka Bar A s s o c i a­

tion from A ugust 7, 1979 to A u g u s t  16, 1979.

4. T h e  P r e s i d e n t - E l e c t  of the Alaska 3ar A s s o c i a t i o n  

is o u t  of the State o f  A l aska on o f f ic ial b u s i m v  * the A laska 

Bar A s s o c i a t i o n  until A u g u s t  16, 1979.

5. The r e g u l a r l y  e m p l o y e d  bar counsel of the A laska 

Bar A s s o c i a t i o n  is p r e s e n t l y  out of the State of Alaska.

6. D o n n a  C. W i l l a r d  has no authority to release 

i nform a t i o n  c o n c e r n i n g  the A lask a Bar A s s o c i a t i o n  w i t h o u t  the 

p r i o r  approval of the B o a r d  of G o v e r n o r s  of said association.



The B o a r d  of G o v e r n o r s  will m e e t  on S e p t e m b e r  6, 1979 to co nsider 

the O m b u d s m a n  subpoena. P r e s i d e n t  W i l l a r d  req uests that all 

actions of the O m b u d s m a n  r e l a t i n g  to e n f o r c e m e n t  o f  the subpoena 

be d e f e r r e d  until after the B o a r d  of G o v e r n o r s  has h a d  time to 

c o n s i d e r  the s u b p o e n a  and i n s t r u c t  D o n n a  C. W i l l a r d  as to the 

B o ard's response.

7. C a t e g o r y  n u m b e r e d  4 of the s u b p o e n a  da^ed

A u g u s t  2, 1979 exists only in the form of personal, as opposed to 

official, records o f  Donna C. Willard.

LAW OFFICII*
A T K I N S O N .  C O N W A Y  

Y O U N G . B E L L  
ft G A G N O N .  I N C .
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ANCHORAGE. ALASKA 
TCLCt-HONC 279 *5563

D A T E D  this 10th d a y  of August, 1979.

ATKINSON, CONWAY, YOUNG,
BELL & G A G N O N  

A t t o r n e y s  for t h e  Sd'sw i of Governors
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THE SUPREME COURT OF THE STATE OF ALASKA

BRUCE HOROWITZ, W I L L I A M  PARKER, JAMES 
LOVE, D A V I D  LOUTREL, W I L S O N  A. RICE, 
JOHN E. DUGGAN, D O N A L D  E. CLOCKSIN, 
THOMAS G. BECK, E L I Z A B E T H  RATNER, 
R A NDA LL SIMPSON, PHILIP R. VOLLAND, 
JEFFREY L 0 W E N F 2 L S ,

A p p e l l a n t s / C r o s s - A p p e l l e e s ,

THE A L A S K A  BAR ASSOCIATION,

Appellee/Cross-Appell'ant.

File Nos. 
4 310/4311

O P I N I O N 

[No. 2059 - April 4,

Appeal from the Superior Court of the State 
of Alaska, Third Judicial District, Anchorage, 

Mark C. Rowland, Judge.

Appearances: Michael J. Frank, Richard
Brown, and Gregory M. O'Leary, Anchorage, for 
Appell ants/Cross-Appellees. John M. Conway
and P a t r i c k  B. Gilmore, Atkinson, Conway, 
Young, Bell & Gagnon, Anchorage, for A p p e l lee/ 
Cross-Appellant.

Before: Rabinowitz, Chief Justice, Connor,
Boochever, and Burke, Justices, and Dimond, 
Senior Justice. [Matthews, Justice, not 
participating.] •

CONNOR, Justice.
Dimond, Senior Justice, with whom Rabinowitz, 
Chief J u s tice joins, dissenti ng in part. 
Rabinowitz, Chief Justice, dissenting in part.

At issue in this case is whether a m e e t i n g  of the 

Board of Governors of the Alaska Bar A s s o c i a t i o n  held in

1980]

Hawaii in 1978 was valid.



Court, T h i r d  Judicial District, Anchorage, M a r k  C. Rowland,

J., granting the A l a s k a  B a r  A s s o c i a t i o n’s (hereinafter ABA) 

m o t i o n  for j u d g m e n t  on the pleadings p u r s u a n t  to A laska  Rule 

of Civil P r o c e d u r e  12(e) b u t  d e n y i n g  ABA's m o t i o n  for 

a ttorney's fees. The s u i t  was b r o u g h t  agai nst the A BA by 

ten members and two n o n - m e m b e r s  seeking a d e c l a r a t i o n  that a 

business m e e t i n g  of the A B A  Board o f  G o v e r n o r s  h e l d  in

Kauai, Hawaii in February, 1 9 7 8 , ] was v o i d  b e c a u s e  it 

v i o l a t e d  their federal and state due process rights and 

A l a s ka's open m e e t i n g  statute. A p p e l l a n t s  c h a l l e n g e  the 

Superior Court's r e j e c t i o n  of their due p r oces s claims and 

the finding that the o p e n  m e e t i n g  statute, as p a r t  of the 

A d m i n i s t r a t i v e  P r o c edure Act, is not a p p l i c a b l e  to the ABA. 

The ABA has c r o s s - a p p e a l e d  from the s u p e r i o r  court's denial 

of its m o t i o n  for an a ttorney's  fee award. The sup erior 

c ourt d e n i e d  that a w a r d  on the g r o u n d  that the suit 

c o n s t i t u t e d  p u b l i c  i n t e r e s t  litigation.

The open m e e t i n g  statute c o n t a i n e d  in Sections

.310 and .312 of the A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, AS

44.62, requires that the m e e tings of a n u m b e r  of public 

agencies and enti ties be ope n to the public, that votes be 

recorded in a c e r t a i n  manner, that e x e c u t i v e  sessions be

T h i s  is a n  a p p e a l  f r o m  a n  o r d e r  o f  t h e  S u p e r i o r

1. The B o a r d  of Governors' m e e t i n g  was held in 
c o n j u n c t i o n  w i t h  a c o n t i n u i n g  legal e d u c a t i o n  p r ogram 
c o n d u c t e d  in Kauai for the members of the ABA.
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held in c o n f o r m i t y  w i t h  the act and limited to the d i s­

cus s i o n  of c e r t a i n  e n u m e r a t e d  subjects, and that reasonable

p u b l i c  notice be g i v e n  for all meetings requi r e d  to be open 

2
u n d e r  t h e  act.

2. AS 4 4 . 6 2 . 3 1 0  provides in full:

A g e n c y  m e e t i n g s  p u b l i c . (a) All meet ings of 
a l egisl ative body, of a b o a r d  of regents, or 
o f  an a d m i n i s t r a t i v e  body, board, commission, 
committee, subcommittee, authority, council, 
agency, or other organization, in cluding 
s u b o r d i n a t e  units of the above groups, of the 
state or any of its political subdivisions, 
i n c l uding b u t  n o t  limited to municipalities, 
boroughs, school boards, and all other 
boards, agencies, assemblies, councils, 
departments, divisions, bureaus, commissions 
or organizations, ad visory or otherwise, of 
the state or local gove rn m e n t  s u p p orted in 
whole or in p a r t  by p ub lic m o n e y  or a u t h o­
riz e d  to spend p ubl ic money, are open to the 
pu b l i c  e x c e p t  as otherwise p r o vide d by this 
section. E x c e p t  when voice votes are a u t h o­
rized, the v o t e  shall be c o n d ucted  in such a 
m a n n e r  t h a t  the public may know the vote of 
each p e r s o n  e n t i t l e d  to vote. This section 
does not apply to any votes required  to be 
taken to o r g anize the a f o r e - mention ed bodies.

(b) If e x c e p t e d  subjects are to be d i s­
cus s e d  at a meeting, the m e e t i n g  m u s t  first 
be c o n v e n e d  as a public m e eting and the 
q u e s t i o n  of h o l d i n g  an executive session to 
discuss m a tter s that come w i t h i n  the e x c e p­
tions c o n t a i n e d  in (c) of this section shall 
be d e t e r m i n e d  by a m a j orit y vote of the body. 
No subjects m a y  be consid e r e d  at the 
e x e c u t i v e  session except those m e n t i o n e d  in 
the m o t i o n  c a l ling  for the executive session 
unle' 3 a u x i l i a r y  to the m a i n  question. No 
act: m a y  be taken at the exec utive session.

(o The f ollowing e x c epted subjects may be 
d i s c u s s e d  in an ex cutive session:

(1) matters, the immediate knowledge of 
w h i c h  w o u l d  c l e arly have an adverse effect 
upon the finances of the go ver n m e n t  unit;

(2) subjects that tend to p r e j udice the 
r e p u t a t i o n  and c h a r a cter of any person, 
p r o v i d e d  the p e r s o n  may request a public 
discussion;

- 3 -



T h e  A l a s k a  B a r  A s s o c i a t i o n  c o n c e d e s ,  f o r  t h e

2. (Continued)

(3) matters w h i c h  b y  law, municipal 
charter, or ordinan ce are r e q uir ed to be 
c o n f i d e n t i a l .

(d) This s e ct ion does n o t  apply to
(1) judicial or q u a s i-jud icial bodies when 

h o l d i n g  a m e e t i n g  solely to make a decision 
in an a d j u d i c a t o r y  proceeding;

(2) juries;
(3) p ar ole or p a r d o n  boards;
(4) m e e t i n g s  of a hospital medical staff;

or
(5) m e e tings of the g o v e r n i n g  b o d y  or any 

c o m m ittee of a hospital w h e n  h o l d i n g  a 
m e e t i n g  solely to act upon matte rs of p r o­
fessional qualifications, privileges  or 
discipline.

(e) Reason a b l e  public notice shall be given 
for all meetings required to be open under 
this section.

(f) A c t i o n  taken contr ary to this section 
is void.

AS 44.62.312 states:
State p o licy regarding m e e t i n g s . (a) It is 
the p o l i c y  of tne state that

(1) the governmental units m e n t ioned in § 
310(a) of this chapter exist to aid in the 
c o nduct of the people's business;

(2) it is the intent of the law that 
actions of those units be taken op enly and 
that their deliberations  be c o n d u cted openly;

(3) the people of this state do not yield 
their sovere i g n t y  to the agencies which serve 
them;

(4) the people, in deleg a t i n g  authority, do 
not give their p ub lic servants the right to 
decide what is good for the p e ople to know 
and what is not good for them to know;

(5) the people's right to remain informed 
shall be p r o t e c t e d  so that they may retain 
control over the instruments they have 
created.

(b) Section 310(c)(1) of this chapter shall 
be c o n s trued na rro w l y  in order to effect uate 
the p o l i c y  stated in (a) of this section and 
avoid unnecessar y executive sessions.
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p u r p o s e  of this appeal, that the Hawaii m e e t i n g  did not

comply with  the open m e etin g statute in a p umber of

3 . .
respects. The q u e s t i o n  p r e s e n t e d  is simply w h ether the ABA

is e xempt  from the open m e e t i n g  statute, as p a r t  of the

A d m i n i s t r a t i v e  Procedu re Act, b y  reason of AS 08.08.100,
1 *C.

w h i c h  provides:

"Administrati ve Procedure A c t . The bylaws 
and regulations  adopted b y  the b o a r d  or the 
members  of the Alaska Bar under this chapter 
are n o t  s u bject to the A d m i n i s t r a t i v e  P r o­
cedure A c t  (AS 44.62)."

Appellants assert that this language m e a n t  only to 

e xempt the ABA from the pr ocedures p r e s c r i b e d  by the A d m i n­

istrative Pr ocedure A c t  for the adoption of bylaws and 

regulations. If the m e a ning of a statute is plain it should 

be enforced as it reads w i thout judicial m o d i f i c a t i o n  or 

construction. P o u l i n  v. Z a r t m a n , 542 P . 2d 251, 270 (Alaska 

1975), r e h . , 548 P . 2d 1299 (Alaska 1975); A p p l i c a t i o n  of

B a b c o c k , 387 P . 2d 694, 696 n.6 (Alaska 1963); Sutherland,

Statutes and Stat utory C o n s t r u c t i o n, § 45.02 at 4-5 (4th ed. 

1973 ).

3. In answer to an interrogatory, the ABA 
admitted that p ublic notice was not given, although notice 
was given in the A l a s k a  Bar Brief and was sent to the 
officers of the ABA, the members of the Board of Governors, 
and to the pre sidents of local bar associations, as required 
by the ABA's bylaws. During the Hawaii m e e ting  the Bo ard of 
Governors held a number of ex ecutive sessions without 
following AS 44.62.310(b), and subjects were di scussed which 
do not fall w i t h i n  AS 44.62.310(c) and (d).



The language of AS 08.08.100 is clear. It exempts 

the bylaws and regulations  themselves, not m e r e l y  their 

m e t h o d  of adoption, from the A d m i n i s t r a t i v e  P r o c e d u r e  Act, 

b o t h  by n amin g that act and b y  referring to the chapt er 

number, AS 44.62. There is n o t h i n g  in this language w h i c h  

hints that the e x e m p t i o n  should be any n a r r o w e r  in scope.

O t h e r  statu t o r y  p rovisi ons e m p ower the A B A  to 

adopt "reasonable bylaws and regulations, and other r e a s o n­

able provi sions c o n c e r n i n g  annual and special meeting s" and 

"all other matters af fecting in any w a y  the o r g a n i z a t i o n  and 

functioning of the Alaska Bar." AS 08.08.080(a)(3), (a)(6)

and (b)(2). T he Hawaii m e eting was c o n v e n e d  in accordance

4
w i t h  the bylaws adopt ed by the ABA. Thus, if these p r o­

visions are applied in accordance with the p l a i n  m e aning  of A S  08.08.100, the Hawaii m e eting  was lawful.

4. A r t i c l e  V, Section 8, of the ABA's bylaws 
provides in r e l evant part:

"Section 8. MEETINGS.

(a) Regu lar M e e t i n g s . Unless otherwi se 
or d e r e d  by tEe B o a r d  of Governors, the 
regular meetings of the Board shall be he ld 
at such times and places as d e s i g n a t e d  by the 
P r e s i d e n t . It shall be the duty of the 
E x e c u t i v e  D i r e c t o r  to mail timely no tice of 
each m e e t i n g  of the Board of G o v e rn ors to the 
officers of the A l aska Bar Association, 
member.* of the Board of Governors, and to the 
pr e s i d e n t s  o f  local Bar Associations, 
t o g ether with a tent ative agenda."



Alternatively, appellants argue that despite AS 

08.08.100, the A B A  is subjec t to the o p e n  m e e t i n g  statute. 

They c o ntend  that b e c a u s e  the open m e e t i n g  statute was 

repealed and r e - e n a c t e d  in 1966, it is no longer part of the 

A d m i n i s t r a t i v e  P r o c edure Act, and that it is a new, i n d e­

pe n d e n t  enactment, opera t i n g  upon all subjects w i t h i n  its 

5
scope. But the l e gi slature did n ot remove the open m e e t i n g  

statute from c h a p t e r  62 of title 44, w h i c h  is d eno minated 

the A d m i n i s t r a t i v e  Proce dure Act,"’ and there is no other 

indic a t i o n  that the legisla ture intended to do so. To the

contrary, the fact that the legislature repealed the

original statute and replaced it w i t h  another which was

given the same sta tutory n u m e r a t i o n  is ample evidence that 

the legis lature intended to m erely amend the statute.

Moreover, the i n t e r pr etation c o n t end ed for by 

appellants w o u l d  m e a n  that the legislature 's action in 1966 

amounted to an implied repeal of AS 08.08.100, a result

which we should be relucta nt to reach in the absence of an

5. The ABA's e x e m p t i o n  from the Admini strative 
Procedure A c t  as to "rules" adopted by the Board of 
G o v e rnors of the A B A  was c r eated  in 1960. Ch. 178, § 3, SLA 
1960. In 1976 the e x e m p t i o n  was changed to "by-laws and 
regula tions." Ch. 181, § 1, SLA 1976.

6. AS 4 4 . 6 2 . 6 5 0  states:

"This c h apter may be cited  as the A d m i n i s­
trative P r o c edure Act."



irreconcilable c o n f l i c t  b e t w e e n  the two statutes. Peters 

v. S t a t e , 531 P . 2d 1263, 1268 (Alaska 1975). Cutting

against this argument  is the legislature's action in 1976, 

ten years after the re-e na c t m e n t  of the open m e e t i n g  

statute, b r o a d e n i n g  the exem p t i o n  of AS 08.08.100 from 

m e rel y "rules" to "by-laws and regulations." Ch. 181, § 8, 

SLA 1976.7

We hold that the Board of G o v e r n o r s 1 m e e t i n g  in 

question was not subject to the requir ements of AS 

44.62.310. It follows that the m e eting  was valid. The 

superior court ruled c o r r e c t l y  on this question.

Appellan ts also claim that by r easo n of the 

meeting being held in H a w a i i , they were d enied due process 

of law. We will take c o g n i z a n c e  of a due p r ocess claim only 

where there is an alleged deprivation of a sufficient  

liberty or propert y i n t e r e s t  to w a r r a n t  const itutional 

protection. H e r s c h e r  v. State Dept, of C o m m e r c e , 568 P . 2d 

996, 1002 (Alaska 1977); Nichols v. E c k e r t , 504 P . 2d 1359,

1362 (Alaska 1963). On the record we do not think that a

7. It is n o t e w o r t h y  that in 1978 the l e g i s­
lature, in exempt ing the A l a s k a  Housing Finance C o r p o r a t i o n  
from the A d m i n i s t r a t i v e  P r o c edure Act, e x p r essl y did not 
exempt it from the open  m e e t i n g  statute. AS 18.56.088, Ch. 
167, § 5, SLA 1978. Therefore, it is reasonable to conclude 
that when the legis lature acted concer n i n g  the ABA in 1976, 
it consciously grant ed the A B A  a broad e x e m p t i o n  from AS
44.62.



c ogni zable d e p r i v a t i o n  of p r o p e r t y  or liberty has b e e n  made 

out. We find no m e r i t  in this contention.

As to appellee's cross-appeal, we find no abuse of 

d i s c r e t i o n  b y  the sup erior co urt in d e nyi ng appellee an 

award of attor ney's fees, becaus e the case was b r o u g h t  in 

the p ubl ic interest, under Civil Rule 82. G i l b e r t  v. S t a t e , 

52C P . 2d 1131, 1136 (Alaska 1974).

AFFIRMED.
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DIMOND, Senior Justice, w i t h  w h o m  Rabinowitz, Chief Justice, 
joins, d i s s e n t i n g  in part.

AS 08.08.100 provides:

A d m i n i s t r a t i v e  P r o c e d u r e  A c t . The b y­
laws and regula t i o n s  adopted by the board 
or the m e mbers of the A l a s k a  Bar under 
this chapter are not subject  to the A d ­
mi n i s t r a t i v e  Proc edure A c t  (AS 44.62).

The effect of the m a j o r i t y  o p inion is to hold that this

1 , . . .  
statute p l ainly exempts from the A d m i n i s t r a t i v e  Proc edure

Act not only the Alaska Bar A s s o c i a t i o n ' s  m e t h o d  of adopting 

bylaws and regulations, but also any act of the A l a s k a  Bar 

which happens to be au thor i z e d  by b ylaw or regulation, i n­

cluding v i o l a t i o n  of the open meeting act, AS 44.62.310.

With this, I disagree.

1. The  m a j o r i t y  relies on PCulin v. Zartman,
542 P . 2d 251, 270 (Alaska 1975), for the prop os i t i o n  that
a statute who se m e a n i n g  is plain is not s u b j e c t  to judicial 
construction. But in P Qulin the court also said that the 
plain m e a n i n g  rule applies if the legislative language is 
"'so unambi g u o u s  as to leave no doubt as to the meaning or 
scope of the result dictated.'" 542 P . 2d at 270. I do not 
find any plain legisla tive intent tc exempt the A lask a Bar
f”om  the open m e e t i n g  act, AS 44.62.310-.312.

-10-



The m a i n  impact of the A c t  on state agency r e g­

ulations is to provide a detailed and comprehensive procedure

3
for their adoption, promulgation, amendment and repeal, and 

for j u d i c i a l 4 and l e g i s l a t i v e 5 review. If the b y l a w s 6 and 

regulations of the A l a s k a  Bar were subject to the Act, they 

would be subject to the proced ural requirement s of the Act 

with r e spect to their adoption and other handling, bec ause 

that is the principal re.ev ance of the A c t  to such bylaws 

and regulations. The effect of AS 08.08.100 m akin g these by-

2

2. There is a substantive, rather than m e r e l y  
procedural, aspect of the Act as it relates to regulations.
AS 44.62.030 provides:

C o n s i s t e n c y  betwe en regulation and 
s t a t u t e . If, by express or implied terms 
of a statute, a state agency has authority 
to adopt regul ations to implement, inter­
pret, m a k e  specific or o therwise carry out 
the provisions  of the statute, no r e g u l a­
tion adopted is valid or effective unless 
consi s t e n t  with the statute and reasonably 
necessary to carry out the purpose of the 
statuce.

However, this section has no rele vance to the controver sy in 
this case.

3. AS 44.62.040 - .290.

4. AS 44.62.300.

5. AS 44.62.320.

6. I would hald that "bylaws" fall generalLy in
the category of regulations, since they are " [rjegulations
. . . [or] rules . . . adopted by an associat ion . . . for its 
government." Black's Law Dicti o n a r y  at 182 (5th ed. 1979).



laws and regulations "not subject to the Admini s t r a t i v e  

P r o c edure  A c t  (AS 44.62)" (emphasis added), is that they are 

not subject to the proce dural aspects of the Act, i . e ., their 

m e t h o d  of adoption is not governed by the A d m i n i s t r a t i v e  

P r o c edure  Act, but rather by action of the Alaska Bar A s s o c i­

ation or its Board of Governors under che A l a s k a  Integrated 

7
Bar Act.

The m a j o r i t y  errs, I believe, in concluding from 

the fact the A l a s k a  Bar's bylaws and regulations are exempt 

from the A d m i n i s t r a t i v e  Procedure A c t  that the A l a s k a  Bar, 

as an agency, ii’ exempt from the A d m i n i s t r a t i v e  Procedure 

Act, including its open meeting requirements. AS 44.62.310- 

.312, the open m e e t i n g  statute, is a portion of the A d m i n­

istrative Procedure Act. It does not deal at all with the 

procedural aspects of tre adoption of regulations, and 

purports by its terms to encompass the activites of 

legislative- created agencies such as the A l a s k a  Bar A s s o c i a­

tion and its Board of Governors. It follows that the 

A s s o c i a t i o n  and Board are subject to the Admini s t r a t i v e

7. AS 08.00.080(b)(2) provides in part that the 
Board of G overnors of the Alaska Bar A s s o c i a t i o n  ma y "adopt 
reasonab le bylaws and regulatio ns consistent with the Alaska 
Bar Rules." AS 08.08.090 provides:

Power of the bar to m a k e  or change b y­
laws and r e g u l a t i o n s . Any bylaw or r e g u­
lation adopted by the Board of Govern ors 
m a y  be m o d i f i e d  or rescinded, or a new 
b y l a w  or regulation may be adopted, by a 
vote of the active members of the a s s o c i a­
tion under bylaws and regulations to be 
p rescribed by the Board of Governors.
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Procedure A c t  to this extent. Article 6 of Title 44, 

chapter 62 (AS 44.62.310 - .312), requires meetings of a 

broad range of gov ern m e n t a l  agencies of the state and its 

political subdi visions to be open to the public. AS 44.62.310 

provides in part:

A g e n c y  meetings  p u b l i c . (a) All m e e t­
ings of a legislative body, of a board 
of regents, or of an administrative body, 
board, commission, committee, s u b c o m m i t t e e , 
authority, council, agency, or other o r­
ganization, including subordinate units 
of the above groups, of the state cr any 
of its political subdivisions, including 
b ut not limited to municipalities, b o r­
oughs, school boards, and all other 
boards, a^ancies, assemblies, councils, 
departments, divisions, bureaus, c o m m i s­
sions or organizations, advisory or 
otherwise, of the state or local g o v e r n­
men t  supported in whole or in part by 
public money or authorized to spend p u b­
lic money, are open to tne public except 
as ot herwise provided by this section.

This comprehen sive statute includes meetings of the

Board of G overnors of the A la ska Bar Association not exempted



under AS 44.62.310(c) and 44.62.310(d).® This is so because 

the legislature created the A l a s k a  Bar A s s o c i a t i o n  and its 

Board of Governors, and expressly provided that the Asso ci a t i o n  

was created as an "instrume ntality of the state." AS 

08.08.010. Furthermore, the A l a s k a  Bar is "supported . . .  in

8. AS 44.62.310(c) provides:

The following excepted subjects may be 
d i s c u s s e d  in an executive seasion:

(1) matters, the immediate know ledge 
of whic h w o u l d  clearly have an adverse 
effect upon the finances of the g o v e r n­
ment unit;

(2) subjects that tend to prejudice the 
reputa t i o n  and character of any person, 
provided the person may request a public 
discussion;

(3) m a t ters which by law, m unicipal 
charter, or ordinance are required to be 
confidential.

AS 44.62.310(d) provides:

This section does not apply to

(1) judicial or quasi- j u d i c i a  I. bodies 
when holding a m e e t i n g  solely to make a 
decisio n in an adjudic atory proceeding;

(2) juries;

(3) parole or pardon boards;

(4) m e e t i n g s  of a hospital medical 
staff; or

(5) me eti n g s  of the governing body or 
any c o m m i t t e e  of a hospital when holding 
a m e e t i n g  solely to act upon matters of 
pr o f e s s i o n a l  qualifications, privileges 
or discipline.
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part by public m o n e y  or authorized to spend public money"

as that term is used in defining the scope of the open meeting

statute, AS 44.62.310(a). First, the Alaska C o u r t  System

provides a por tion of the A l a s k a  Bar's income for various

purposes. The A laska Co urt S ystem in turn is supported by

legislative appropriations. Second, the Board is empowered

by the leg islature to "fix the annual m e m b e r s h i p  fees for

active and inactive members," AS 08.08.080(b)(4), and to

adopt reasonab le provisions "concerning the collection,

deposit, and d i s b u r s e m e n t  of m e m b e r s h i p  and admission fees,

penalties, and all other funds." AS 08.08.080(a)(4). There

can be little q u e stion that the m a n d a t o r y  annual dues paid

to the A s s o c i a t i o n  by its m e mbers  to support the Association

constitut e "public money" as that term is used in AS

44.62.310(a). As was stated by a Louisia na appellate court,

[RJevenues raised through exercise of such 
go v e r n m e n t a l  powers by an agency created 
by the legislature and pursuant to l egis­
lative auth orization constitute state 
funds no less than revenues deposited 
in the State T r e asury . . . .

State Licensing Board of Constr a c t o r s  v. State Civil Service

C o m m i s s i o n , 110 S o . 2d 847, 851 (La. App. 1959), a f f ' d , 123

So. 2d 76 (La. 19")0) .

I conclude that the public meeting portion of the

A d m i n i s t r a t i v e  Pr ocedure Act is applicable to the Board of
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G overnors of the A l a s k a  Bar Association.

The A l a s k a  Bar A s s o c i a t o n  admits that its Hawaii

meeting did not comply with the op en m e e t i n g  statute in a 

number of respects. These are listed in note 3 of the 

court's opinion. It is m y  opinion that there is another way 

in w h i c h  the m e e t i n g  did not comply w i t h  the requirements of 

the statute. That is the fact that the meetin g was held in 

Hawaii and not in Alaska. I believe it is fair to presume 

that when the A la ska legislature required m e e t i n g s  to be 

"open to the public," it c o nt emplated that the "public" 

should consist p r incipa lly of people residing in Alaska.

It would follow from this that A l a s k a  residents should not 

be expected to travel outside the state in order to take 

advantage of their right to be p r e s e n t  at a meeting of an 

A l ask a govern m e n t a l  agency. In m y  opinion, the public 

meeting statute was violated by the fact that the Board of 

Governors m e t  in Hawaii and not in Alaska.

With respect to the c r o ss-appeal regarding denial 

of attorney's fees to the A l a s k a  Bar, I concur in the court' 

h o l d i n g .



RABINOWITZ, Chief Justice, d i s s e n t i n g  in part.

I concur in Senior Justice D i m o n d ' s  dissent. In 

additio n to the grounds advanced by J u sti ce Dimond, I w i s h  

to note a further point of d i s a g r e e m e n t  w i t h  the m a j o r i t y  

opinion. M o r e  particularly, I have c o n c l u d e d  that even if 

the A l a s k a  Bar A s s o c i a t i o n ' s  m e e t i n g  was e xempt from the 

'administrative Procedu re Act, h o l d i n g  the m e e t i n g  in Hawaii 

v i o lated A r t i c l e  DC, Sec. 6 of the A l a s k a  Constitution, w hich 

provides:

Public P u r p o s e . No tax shall be 
l e v i e d , o r  a p p r o p r i a t i o n  of public 
m o n e y  made, or public p r o p e r t y  t r a n s­
ferred, nor shall the pu blic credit 
be used, except for a public purpose.

We have stated that the "public purpose" conc ept

in this p r o v i sion is not capable of p r e cise definition.

W r igh t v. City of P a l m e r , 468 P . 2d 326, 330 (Alaska 1970);

W alker v. Alaska State M o r t g a g e  A s s 'n , 416 P . 2d 245, 251 (Alaska

1966); D e A r m o n d  v. Alask a State D e v . C o r p . , 376 P . 2d 717, 7 21

(Alaska 1962). Under even the br oad e s t  of definitions, however,

I have d i f f i c u l t y  finding any legitimate public purpos e in

locating the m e e t i n g  in Hawaii. The use of the dues m a n d a t o r i l y

paid by A B A  me mbers, w h i c h  I agree w i t h  J u s tice D i m o n d  c o n s t i t u t e

public monies, to hold the m e e t i n g  o u t s i d e  A laska seems to me

to be clearly prohib i t e d  by A r t i c l e  DC, Sec. 6 of the A l a s k a

Constitution.

This same p r i n c iple is subsumed w i t h i n  the broader
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consti t u t i o n a l  g u a r antee of substantive due process of w h i c h  

appell ants argue they have been deprived. S ubs tantive due 

p r ocess is denied w h e n  the actions of a public a g e n c y  are 

a r b i t r a r y  and bear no r e a s o n a b l e  r e l a t i o n s h i p  to a legitimate 

g overn m e n t a l  purpose. C o n c erned C i t izen s of Kenai P e n i nsula 

v. Kenai Peninsula B o r o u g h , 527 P . 2d 447, 452 (Alaska 1974). 

W hile one c halleng ing government action bears a h e a v y  burde.' 

of proof under this standard, I am p e r s uaded it has been 

m e t  here. The A B A  has not offered any legitimate reas ons 

for holding the m e e t i n g  in hawaii.

The ABA alleges appellan ts have not shown that 

they were deprived of any cogniz able liberty or property 

interest by the actions of the Board of Governors, since no 

issues directly affecting the appellants' livelihood were 

resolved at the meeting, and since none of the appellants  

have indicated that they attempted to attend  the m e eting in 

Hawaii or would have attended the m e e t i n g  even if it had 

been held in Alaska. There remains the fact, however, that 

p r o p erty of appellants in the form of m a n d a t o r y  dues m o n e y  

was spent by a public agency in an apparen t a r b i trary manner. 

This, in m y  opinion, is probab ly sufficient to e s t a b l i s h  a 

v i o l a t i o n  of substantive due proce ss under the standard 

n oted herein.



DRAFT COMMITTEE REPORT ON ALASKA BAR ASSOCIATION

In c o m p l i a n c e  w i t h  A S  4 4 . 6 6 . 0 1 0  - 060 a n d  r e f e r r a l  b y  the 

S p e a k e r  of the H o u s e  o n  J a n u a r y  15, 1980, the H o u s e  J u d i c i a r y  C o m­

m i t t e e  has c o n d u c t e d  a r e v i e w  of the A l a s k a  Bar A s s o c i a t i o n .  By 

l e t t e r  o f  J u l y  31, 1 9 7 9  the S p e a k e r  h a d  n o t i f i e d  the C o m m i t t e e  of 

the f o r t h c o m i n g  r e f e rral , t h e r e b y  p e r m i t t i n g  a d v a n c e  w o r k  to be 

done d u r i n g  the i n t e r i m  b e t w e e n  l e g i s l a t i v e  sessions.

T h e  A l a s k a  B a r  A s s o c i a t i o n  has t a k e n  the p o s i t i o n  "that it is 

n o t  a State agency, a n d  that it is n o t  s u b j e c t  to the S unset  r e v i e w  

p r o c e s s . "  T h e  A s s o c i a t i o n  r e f u s e d  the L e g i s l a t i v e  A u d i t o r  access 

to all o f  its records; t heref ore, no p e r f o r m a n c e  a udit  has been 

conducted.

O n  N o v e m b e r  7, 1 9 7 9  the C o m m i t t e e  r e q u e s t e d  i n f o r m a t i o n  on 87 

points; b y  letter of J a n u a r y  30, 1980 a n d  a 7 1 - p a g e  b o o k l e t ,  The 

A l a s k a  Bar A s s o c i a t i o n , F e b r u a r y  1980, the A s s o c i a t i o n  a n s w e r e d  

of  the q u e s t i o n s  posed. Some q u e s t i o n s  w e r e  n o t  a n s w e r e d  "for 

r e a s o n s  of p r i v a c y  a n d  b e c a u s e  o f  l i m i t a t i o n s  on its o w n  a u t h o r i t y  

as r e g a r d s  the c o n f i d e n t i a l i t y  o f  the A s s o c i a t i o n ' s  d i s c i p l i n e  and 

g r i e v a n c e  files" a n d  o t h e r s  b e c a u s e  "the A s s o c i a t i o n  has n o t  kept 

those r e c o r d s  -- u n t i l  v e r y  r e c e n t l y  -- in a m a n n e r  w h i c h  w o u l d  

m a k e  the r e t r i e v a l  of those s t a t i s t i c s  f e a s i b l e . "

In a d d i t i o n  to r e c e i v i n g  t e s t i m o n y  d u r i n g  i n t e r i m  hearings, 

the C o m m i t t e e  h e l d  h e a r i n g s  in Juneau. Also, two t e l e c o n f e r e n c e  

h e a r i n g s  w e r e  h e l d  to o b t a i n  t e s t i m o n y  f r o m  A n c h o r a g e ,  Fairbanks, 

Kodiak, Vald ez, K e t c h i k a n ,  S i t k a  and Nome. W r i t t e n  t e s t i m o n y  was 

r e c e i v e d  from p e r son s, a n d  o r a l  t e s t i m o n y  f r o m

W i t n e s s e s  i n c l u d e d


