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B odily Injury

R eparations
by Tony Smiith

The Bodily InJury Reparations
Advisory Committee ‘published its

report on March 27. 1979. The com-
Administra-

mittee was established b%

tive Order 45 on December 12, 1977.

with directions to study the availa-

bility and expense of personal injury

Insurance in Alaska and make re-

commendations as to the advisability
nf fundamental change.”™ concerning:
(ii the adequac
tions systems; (2) legal principles of
bodily injury reparaion: 3! legal pro-
cedures and expenses: (4) functioning
of bodily |,n1ur.% insurance systems;,
f5] the availability of insurance: and
!] possible alternetive methods of
od|l¥ injury reparations.

~The committee was composed of
individuals representing the health
care delivery system, the Alaska in-
surance industry. Ihe legal profession,
consumer groups and legislators. Mr
Perry Eoton, Vice President of Unitod
Bank Alaska, was initially committee
chairmen. In July 1970, he resigned
and John Anthony (Tonyz Smith was
anomtod chairman for'tho duration
nt (he committee's deliberations.

KowAn Group Survey

~ Members of the legal profession
in reviewing the committee's rurrn-
mandnhons and analyses should iiegin
with the daln and analﬁsw gathered
by Iho Rowan Group. The committee
retained Rnwnn Group. Inc.. lo do nn
altitude survey of a random croBS-
soctinn n! the public The nnllro ana-
lysis nnd narrative data is Included
in tho appendix of iho report nnd is
worthy of consldnrnlion by anyone
involved In Ihn bodily injury process.
Surveys of ibis nature are accurate

within four percent and are an Im-

portant tnfonrmtion-gntharing tool.

At the conclusion of Iho general
public opinion poll. Ihe Rowan Group
did an Indepth nnnlvsls of those People
in the Inlllol survey who had sutfered
n bodily InJury In nn accident. The
poll wns conducted in Anchor_a%e as a
result of budgetarY constraints, hut
the committee fell the conclusions

worn lllustrative of lhn situation state-

wide, ,
Tho committee's analyses and re-
cnmmnndntlons ore broken down Into
seven general areas. In some cases

thn committee made specific recom-

mendations for action, end In others
tho committee recommended further
fnllew-up nnnlvsls.
Arbitration Rncommnnded

In Iho subsection entitled "Lngn
Imhubj" tho committee recommended
thnt nil_bodily Injury claims for
$25,000,000 or loss he arhitrated:
thot Interrogatories bo limited end
lhal Iho courts nnnntlon nllornevs for
frivilous motions, discovery ref\uests
and pleadings; that Ad Damnum clauses

bn prohibited: that structured settle-

ments involving periodic Bayments be
encouraged: and lhnt Rum 69 lie
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of ‘present repara-

amended lo allow a plaintiff's offer
of settlement. ] }

In the ' Professional Malpractice"
subsection the committee recommended
that th statute of limitations in all
Brofessmnal services malpractice cases

e two years with an additional two
voars for _dlscoverp, with the exceP-
tion of minors, where there would
be b total of eight years for dis-
covery ending on the eighth birthday:
or two years after the alleged oc-
curence of malpractice plus two years
for delared discovery (whichever
occurs later): require that health pro-
viders maintain insurance with a
minimum coverage of $250,000.00:
and the relpeal of certain statutes
which developed out of the medical
malpractice commission.
Alaska Compensation
In the "Workmen's Compensation”

section the com uittee recommended
that the Governor appoint a commission

to studv the implementation of a pro-

gram entitled "Alaska Compensation”
which would accomplish the merger
of workmen's compensation and non-
occupationnl benefits: that a more
equitable method of appropriation

cost of rumulativo injuries be deter-

mined nnd there be a requirement
that employment bo demonstrated a
causative factor in a cumulative in-

Jurv claim: thnt workmen's compen-

sation henefits be offset against anv
other employer-sponsored "nnd paid
benefit to tho extent thot not more
than the employee’s nclunl after-Inx
wa%e.al the ‘lime of injury would bo
paid in total: Ihal whilo Tho employee's
sole remedy against his employer mai/
bo workmeén's compurgation, it shall
not bn applicable In” Ihn situation
whom thorn is clonr ond convmcmg
nviduncnnfan nmployur's wanton ani
willful d|sre%ard or tho safety of his
nmployoes: t | )
tion claims ImH the time for filing
claims to twelve months from the data
of InFu_rv. nr In lho case of occupa-
tional disease, twenty-four monliiB from
tho date Ihal thn employee first
lias kno,wled?e of Ihe condition ond
its relation fo his emi)loyment: and
that n prehearing conterence be m-
qulrnd on ell carats before present-
monl to tho workman's compensation
board. .

In the "Insurance" section lhe
rommilloo rnrommonded thnt the Stale
enact n no-fnult Insurance Flan con-
taining certain minimal requiremon’s;
thal Insurance companies hn allowed
to pay claims bﬁf draft: that there
be nvoilah: in Alaska under-insured
motorists coverage: and thnt motor
vehicle insurance for bodily Injury
and property damage lie compulsory.

Strike Force Recommendud

‘The committee devolod nn entire
soction lo "Driving Whilo IntoxIcatod."

Thn committee found that a substan-

tial number of accidents Involving
bodily injury are caused bK drivers
under Iho Influonro of alcohol. As a
result Iho committee recommendod
that the Stole fund a "strike force"
for thn opprnhenston of those driving
under tho Influmice of alcohol ond
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at workman's compensa-

Ihal there be an amendment to Alaska
Statutes to provide for the seizure
and the immediate impoundment and
forfeiture of a driver's equny interest
in a motor vehicle if the person’s
blood alcohol was found to be in
excess of 0.15 percent.

In the "Health Care" section the
committee recommended an increase
expenditure of money for health,
driver's safety, industrial safety,
parenting, child abuse and dru% abuse
educational programs: the establish-
ment of a health information center:
the encouragement of a completion
ofabasic swimming course and water
safety program for all junior high
school students: the vigorous promo-
tion of a basic first aid/CPR course
as a required high school course
and as part of any commercial driver's
or pilot’s license:"the requirement that
all ‘motor vehicles oPeraIed and re-
gistered within the State be provided
with b carbon monoxide detector:
the establishment of computerized
registry ofserious in]urles: that State,
local governments and private enter-
prise structure benefit packages to
provide b»' r.-ou coverage for alter-
native and moro economic sources
ond treatment of health care; that
encn hospital In Ihe Stale provido
each physician on ils staff and patients
upon admission on accurate up-to-
date list of all charPes in plain English
and understandable lo the consumer:
und that Federnl nnd State govern-
ments |mP|ement|ng brood baséd pro-i
grams offactins health care should be
cneotirngod to insure cowl effectiveness.

Minority Reports

There wore minority reports on
nimost every issuo included in Iho
ruport. Doctuni Arndt Von Hippol nnd
Michael Armstrong, although man
times voting with the majority, file
minority ¢*.. r-s nn almost everythm%
Including the historical hackgroun
and development of lhe Bodily Injury
Reparations /-\.dVISOI‘¥ Committee,
W liilo Dr. Von Hippol's teelings toward
the legal profession re woll known
lo many attorneys, his mmonti/ reports
contain a number of intorusttng ond
thought-provoking ideas, statements
ond comments. This writer definitely
fools thiil the legal profession would
> remiss In dismissing Dr. Von Hippol's
thoughts out of hand.

~ Ames Luco drafted a vigorous
minarity roporl cn the no-foult auto-
mobile ‘insuronco propr si. Manv of
our brothron | am sure will find
Amos' dissent more persuasive on the
no-fault issue than the committno's
recanuOendatloo, While this writer con-
curred In the no-foultlproposnl. Ames'
minority report Is it well wrl'ton,
cogent nnd persuasive argument for
his side of the Issue.

Carl Anderson, Alaska Pacific
Assurance Company, wns In thu
minority on a number of issues. Mr.
Amlurson joined the committee on
December 18 1978 after the com-
mltteo'a work was completed except
lor the finalizing oi recommonL’otlons.
Ho was appointed os a result nf
tlie untimely death of Mr. Hugh Fischer,
president of Industrial Indemnity In-
surnncn Company of Alaska. Had Mr.
Anderson participated throughout thu
commitlou’s deliberations Il is possiblo
thal ha might hove altered some of
lhe rocommondnliona, His minority
position certainly roflocls the con-
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sidered analysis of a loading member
of the insurance irdnstry In"the State
of Alaska.

_ Thareport was drafted, with com-
mittee review, by Debbie Halladay.
the executive director of the committee,
and Dr. Chris Calvert, the staff writer.
Unlike many %oyernment renorts the
BIRAC report is well written and
makes for interesting reading. This Is
Iarg.elg the result of Ms. Halladay
aoil-Srr Calvert. Dr. Calvert is a
Frofessqr of En%hsh_ Composition at
he University, having received his
undergraduate and master's degrees
in England, and his Ph.D. from the
University of California. His Ph.D.
dissertation was an analysis of the
works of Kurt Vonnegut. He wan there-
fore a very appropriate staff writer
for a committee analyzing the bodilv
Injury reparations system.

Committee Membership

The committee waB composed of:
Arndt Von Hippel, M.D. (Anchorage
heart surgeon), Michael Armstrong.
M.D. (Anchorage intermist and rhemua-
lologist], Robert_O(I;d.en (administrator
of Valley Hospital in Palmarz..HuPh
Fischer “(president of Industrial In-
demnity Insurance Company of Alaska.
Lois Clary (executive vice president
ond treasurer, Clary Insurance
Agency), lohn C. Smith (president of
Northérn Adjusters), Carl Anderson
{Alaska Pacific Assurance Compan%),
. Ames Luce (Kelly ond Luce), lohn
. Sued (Ellis, Supa and W hittaker).
Edward L. Hite $r|sk manager for Iho
Municipality o Anchor_age1), John
Anthony (Tony) Smith (Smith, Taylor &
Gruening). Tina Monigold Icummunity
affairs activist in Kodiak). * lie Wroe
AKPIRC.), A. Douglas Hulun %Alaska
ales nnd Sarvira), Snnutnr lohn Hut-
rovich. Senutor Pul Kodey, Represen-
tative Larrv Carpenter and Represen-
tative Lisa Rudd.

The Nose (Knows

The News) -

THE AM 3.GRACE COURT SYSTEM
was buzzing rucuntlv ovor upon con-
frontation” botwoen onu of tho
Superior Court ludgos and a Senior
Court secrotarv. Tho Nose hoars that
thu secretary doscrtbod the Judgo as
"that an..oul which fell Into" the pit
on the Snbhath."

NOW THAT THE CLUB BAR has
boon closed, its attornoy( patrons have
movod down the strool to tho Milky
Way much to thu grumbling of Kon
lunsen. Joo Pulmler and turns of its
other established patrons.

SPEAKING OF CRUMBLLINC.
throo Superior Court ludgos will be
absent from tho Anchorage Borch
during the month of May. Onu on
vucntion nnd two ntionding the
fudges' school In Rono. Later on this
ilummer four will be gone at one
mo.

. THE NOSE UNDERSTANDS that
Brian Shorlell, Public Dt ‘under, will
resign in August.

AN ANCHORAGE ATTORNEY was
roconlly charged with, a traffic of-
fense. “During his trial he intar-
posod himself'so often while his part-
nerwns dofimtling film, that In absolute
fruslrulion his partner stormod out of
the courtroom mid left him lo dofond
himaolf.

I[F YOU CAN T PASS THE BAR.
dr_oE in nnd see Fritz Pettyﬁohn und
Michaoi Keenan. Fritz bought Swift-
watur Bills on Internelior.e’ Airport
Rood. Mike recently pure, sed the
Double Muskie in Girdwaod

THE NOSE HEARS oo Bulfe.
Anchorage D.A.. was shown how to
glay the "numbers" game, by Mnrgo

aveliwhile in Hawair,



Incorporation

(continued from page 3

and the same should not be set forth
In any by-laws.

Planning Loss Periods

As was discussed in the precedin
section concerning Code Sec. 12/
stock, the problem of debt-equity ratio
has also surfaced in the area of "one

class of stock” and number of "share-

holders" in litigation involving sub S
elections. The commissioner has taken
the Posmon that if corporate debentures
or loans to the corporation are in
reality hidden "equity" they create
a new different class of stock, thus
disqualifying the corporation. While
there are cases mdwatmgi thr*, the
IRS la without authority to attempt
to Inloct tho debt-equity argument
into litigation in an attempt to invali-
date an election, such cases have bean
outside the 9th Circuit Court of Ap%eals.
The tax court has held that a bona
Tide loan which does not have any
incidents normally attributed to equity
stock ownership- may not create a
second class of stock even if dis-
proportionate to tha actual stockholdm%
equities of the shareholders. Grea
care was exercised in those conon t0
insure the' all of the formalities ol
proper debts were followed. Again,
as discussed In tho section on 1244
stock, where tquity Is extremely small,
and debt extremely large, there is a
?reater risk that e court could find
hal tho debt represented actual-equity
and thus a second class of stock.
The admonition set forth above with
respect to tho smell businoss stock
should also ho reviewed with record
to tho sub-chapter S election. Where
non-eh.ir<holdors have loaned rnonoy
to the corporation and It con be
shown by the conuL.jslonor that such
"loons" Trepresent oquity, In fact, (no
IRS will toko the position that such
non-shnreholdor creditors ere in fact
nhuruboldors and the limitations on
numbor of shareholders may thus [
violated by tho corporation and the
oloction be doomed invalid. This la
particularly true when viownd by
uunlogy with other soctions of tho
law when purportod holders of debts
from a corporation have been detuned
to hove boon edinruholdors. One oilier
problem has arisen with regard to
.uallfymg shnroholdurs, and that Is
if ono of thu slinrnholders becomes
bankrupt. It nas been hold by tho
service that tho trustoe tn bankruptcy
dotm not uutillfy as a shareholder and
therefore thu uloctian will tw terminated.
An assignment for bonoftt of creditors,
on the other hand, and rocolvurii, may
bo treated as "ogonts" of tho shore-
holders, provided "that tho shareholder

retains ‘a significant beneficial in-

terest tn the stock. Should the stock
ultimately bu sold for the benefit
of creditors or thu receiver that could
Invalidate the election If the purchasers

will be a corporation, alien, or other
non-qualified entity or person. The
glection to he treated as a sub-
chapter S corporation must be made
within the time period set forth b%
law. Litigation has occurred over suc

minor violations as filing the elections
within the time-period but a postmark
being made on the followmg_daz/_ by
the poet-office, and under ruch situations
the election has been deemed invalid.
For calendar-year corporations in 1979
and for corporations subsequently
an election m«v be mede at any time

durmP the fir. | 75 days of a
taxable year. An i’ectlon cannot be
filed by a corpora.ion that is not

in existence under att te law. Inorder
to file a consent, all shareholders
who were shareholders on the letter
of the first day of the corporation's
taxable year or. on the day of election,
must file a consent on "Form 2553,
New shareholders added after the date
the election was made, must voluntarily
refuse to consent to the election within
60 days of acquiring their slock,
unlike the prior rules concerning sub-
S corporations. There is language in
the requlations that states that a
corporation is in existence when the
first of the following occurs: when it
is formed, when it acauires assets,
has shareholders, or beings doing
business. The possibility that a cor-
poratjon could transact businoss be-
fore it is formally constituted under
state law. could” be argued by the
commissioner with uncertain results.
Certainly a corporation is in ex-
istence when a charter la granted,
whan it has assets and conducts
businoss. And tha time period would
then begin to run. The bettor way to
Plan for n corporate business is
o first form tho corporation, then be-
gm negotiations for contracts, opening
unk uccounts, and doing other acts
which would Indicate the existence
of tho corporation. For calendar year
corporations therefore, on election
could be mado diirlug tha first 75
days from the data that tha corpora,
eTonwas formully Incorporated under
state law. Shares of stock should ho
issuud prior io tho expiration of the
75 day ,
holders may consent to election by the
corporation. ,

Because most businesses operate
at o loss ol,goust Initially, by careful
planning mid financial "advice from
accountants or other financial advisers,
the shareholders may bo oblo to
dutormine tho approximate period of
time during which o company may
bo operating ni a loss. They may
thus eloct sub-chapter S corporation
taxation Initially, with o short year-
ond covoring the period of losses and
low profits. Once a corporation be%ms
making larger profits they mog diseloct
tho sub S election for a su seguent
yeur following a short voar-end and
elect to retain Income m the corporo-
tlon and thus avoid personal Income
taxes un corporate profits. Another
election cannot bn mado for years
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period in order Hint the share-

however. It should be kept In mind,
that other than for cap_ltal gains, e
sub-chapter S corporation iS not a
conduit such as a partnership. A
corporation's income and expenses
are first determined and then, if a
Proﬂt is made, the shareholders pBy
axes on the proft in a pro-rata
amount according to the shares that
they hold whether the money is actually
withdrawn from the corporation.
Converely, if losses are sustained, the
shareholders may use those losses to
offset their ether income, provided
the tosses do not exceed basis of the
shareholder's equity and loans in the
company. By utilization of careful
planning, with the knowledge of 1244
stock and also the provisions under
sub-chapicr S dealing with corporations,
counselcan assist clients in obtaining
tax benefits for new businesses. Next
month's article will be dealing with
incorporating ongoing businesses.

1960 CONFERENCE OF ASSQCIATION
OF FAMILY CONCILIATION
COURTS

By Frank Stevens

_ The Association of Famﬂg Con-
ciliation Courts has selected the city
of Anchorage for the annual meetmg
for tho year 1960. Dates selecte
are May 21, 22, 23 and 24th. A local
program committee has been involved
In attempting to develop a pro?ram
and we are asking members of the
Alaska Bar to respond to the fol-
lowing suggestions, also to make any
suggestions that they might wish to
concerning program content. Tho
Aas'KiiaUon of Family Conciliation
Courts Is an internafional associa-
tion of judges, counselors, attorneys,
and othersconcerned with court con-
nected family counseling services.

M1TCHIE

The Association wns established
In 1963 to develop and Improve the
practice and procedures of famijly
counselling as a complement to judicial
procedures. Also to promote, maintain
and preserve high professional and
ethical standards in court-related
marriage and divorce counselling. It
does provide an interdisciplinary
forum for the exchange of ideas and
development of solutions to family
counselling problems. _ ,

The conference will bo in
Anchorage at the invitation of the
Alaska Court System and will be the
first international forum of its kind
to have a program in the state of
Alaska. This Association ordinarily
qualifies tor contmumg legal educa-
tion credit and should prove of in-
terest to most of the members of the
Alaska Bar. )

The preliminary meetings of the
P.ogra_m committee have Indicated In-
erest in the following areas:

The pro and con of family court;
use of prepaid legal services in the
field ol domestic relations; rights of
children: criteria for custody investi-
gations; interstate concerns, both in
respect to Uniform Marriage and
Divorce Act and the Uniform Inter-
state Custoddy_ Act; expert witnesses
in custody disputes—Who are they
and how are tney used; the Military
and its place in" the civil domestic
relations area. .

We aro Interested in resgonses
as to the desires of the members of
the AlaskB Bar for this program.
To date the program has been given
a letter of support from Governor
Hammond end from Senator Stevens
and there was an indication that
Senator Gravel may bo available to
participate in the program. Any re-
sponses should be directed to FranciN

. Stevens, Program Chairman. 1980
Conference, Fnmily Conciliation Courts.
303 K Street, Room 214, Anchorage.
Alaska 90501.
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Recent Fee Arb Decisions ©"v'renmental taw committee

By William W. Garrison

In December of 1977 Respondent
WB3 retained to represent Petitioner
in a contested divorce action. A fee
agreement was entered into at the
Initial conference whereb* Petitioner
would be billed at an hourlv rate. Pet-
itioner was informed that although
R_esPondent would attempt to recover
his tees from the defendant. Petitioner
would nevertheless be ultimately re-
sponsible to Respondent for las at-
torneys' fees. _

he complaint was filed and
valuaole services were rendered. Prior
to March of 1978, without notification
to Respondent, Petitioner reconciled
with her husband. Respondent learned
of the change in circumstances at
some later date when Respondent
contacted the defendant's attorney
in an effort to obtain an answer to
the divorce complaint. _

In May Petitioner, without Re-
spondent's” assistance and a%am
without Respondent's knowledge, Tiled
a petition for dissolution which was
granted in July. Petitioner's ex-husband
aii e filed for bankruptcy thus pre-
cluding Respondent from obtaining an
award for attorneys' fees.

~ Respondent sued Petitioner for
h|«,a,ttorne¥,s' fees in District Court.
Petitioner Tiled for Pee Arbitration
alleging that Respondent did not ob-
tain- a divorce in_a timely manner
and further that Petitioner fell that
Respondent should obtain his attorneys
foes from her ex-husband. Respondent
requested, in the event he prevailed,
thot thn Fee Arbitration Committee
award him attorneys' fees comparable
to that which would hove been awarded
by lliu District Court.

Tho Committee found that Re-
spondent wns entitled to recover tho
foes nnd costs incurred for services
rendered. The Comrnittoo denied nn
award which would have represented
costs and attorneys' fees.

* ¥ 4

Respondent was hired lo ropro-
sent Petitioner in o dispute botweun
Petitioner and a contractor hired to
construct a residential structure. An
hourly fee agreemont was ontered
into. Respondent conducted substantial
negotiations and obtained major con-
cessions for Ihe benefit of Petitioner.

Thoro ws» N0 major disputo ovor
lhe amount of time expended by
Rospondent. however. Petitioner
questioned whether Respondent's ef-
forts wore constructive. Petitioner's
primary comploint was that Respon-
dent refused to file a lawsuit against
the contractor and further that Re-
spondent's fees were not justified by
iho result. Respondent took thn position
that glvon the concessions granted
thal ||t|?,at|on would only be contra-
productive ond too expensive to

Just|f_¥. _

_The Committee found Respondent's
position to be reasonable and in any
event his failure tu file on action
did not detract from lhe services [)er-
formed. Tho Commitlee found thal
Responded! had rundored services of
value which equalled or exceeded the
amount churged to Petitioner.

it it it

Petitioner, in an effort to obtain
a permanent visa for her brother,
sought Respondent's services. Al the
initial meeting no clear foe agreement
was reached, however, it was agreed
that Respondent was to obtain further
information and then consult with
Petitioner regarding further legal
services. _
~ Respondent thereafter, on Petit-
ioner's behalf, contacted and met
with the Naturalization Service. Re-

spondent then scheduled a subsequent
meeting with Petitioner to discuss the
matter further. Unbeknownst to
Respondent Petitioner's brother had
returned to his native land. Petitioner
did not meet again with Respondent
althou%h she Knew that a meeting
was scheduled. N
_Respondent presented Petitioner
with a bill for $240. Petitioner con-
tends that she did not understand
that she was obligated to pay Re-
spondent for his legal services, be-
lieving only that Respondent was to
determine whether legal services ware
required and then to coutact Petitioner.
Die Committee found that although
an agreement had been reached at
the initial conference whereby Re-
spondent would undertake to obtain
initial information no clear fee arrange-
ment was entered into. Although Re-
spondent rendered authorized legBl
services in pursuing permanent vise
sIBtus the Committee found that it
was Respondent's responsibility to
clearly lay out the fee arrangement.
The Committee reduced Respondent's
fee to $80.

* *

Respondent was retained to pre-
Bar_e_ certain legal documents for
etitioner. No hourly roto or fixed
price was agreed upon.

Respondent _sRent one and one-
quarter ‘hours with Petitioner at the
initial conference. One and one-half
hours were spent drafting the initial
agreement and a %uar_ter hour was
subsequently s,?m discussing Iha
document and its ramifications with
Petitioner.

Tho employmenl contract con-
templated the preparation of additional
documents which wore prepared by
Respondent but which wero not
rocoivoil by Potitionor within tho peritx!
of lima previously specified lo Respon-
dent. There wns no proof thnt Petitioner
mado uso nf the latter documents.
One und one-half hours attorney's
time wns attributed to ...d J)re aration
of these items. Rospondent billed
Petitioner for i total of four and one-
halfhours, ) )

Tho Cammittoa. given the fact
that no foe agreemont had been reached,
first determined n reasonable hourly
roto which could bo attributed to
Respondent's services. The Committee
then found thal Respondent's total
hourly hilling Bhould be reduced by
uno nnd one-half hours.

Rospondanl-Attomev was retained
lo represent Petitioner In a contested
divorce matter, The couplo had four
children, two of whom were born
of tho marriage. The divorce was
quite complex including a dispute over
a right to o substantial amount of
money which Petitioner claimed bo-
longed to her and the children, A
guardian ad lilom was appom_ted to

rotect lho interests of the child; en.
espondont-Allomov was dismissed
b}f “otilionor prior to n resolution
of the disputo.

_Respondent-Attorney billed
Petitioner $3338.81. Petitioner alleged

thnt Respondent-Attorney was not re-

Presentingn her best interests and
urther thot Rospondont-Attorney's
acquaintanceship with opposing
counsel compromised her cause.

The Pane! found that Respondent-
Altorney had rendered authorized
legal services for the Peti ioner
and further that the services rendered
were reasonable and conferred a
valuable benefit upon Petitioner. The
Panel, after reviewing time slips, ledger
cards and statements, reduced the
total amount of the fee charged by
$265.

_ Following is a report on, the
activities of this Committee submitted
in accordance with the requirements
of the Bylaws of our Association
calling for a report to be submitted
prior to the annual business meeting
of the Alaska Bar Association.

The Alaska Bar Association En-

vironmental Law Commitlee_has been
extremely active this year. Thanks to
Ken Jarvi's committee reorganizations!
efforts, we now have a full

bers. The Committee has held ten
meetings during the past year. At
several of the meetings representatives
of local government agencies and
others interested in environmental
law in Alaska have attended, given
brief presentations, and exchanged
ideas with the members, .
At our organizational meeting,
lohn A. Reeder was elected Vice
Chairman and |ane Pearia was elected
Recording Secretary. With the stag

. ull comple-
ment of active and enthusiastic mem-

gered membership terms, the Committ

IS Iookin% forward to continuity Ih
has heenlacking in the past. .
The primary focus of the Coi

mittee's activity this year has bee
on the emer?[ng area of coastal zoe
managementin Alaska. In conjunctic
with the University of Alasko. tl
Committee is sponsoring a one-d;
seminar on the implementation of t|
Coastal Zone Management Act
Alaska, to be held at the Anchorai
campus of the University on Seturda
May 19th.

In summary. | can say that
has been a productive year tor If
Environmental Law Committee. A
though my term on the Committc
is now_expiring. Lhave ever_Y reasc
lo believe that the committee wij
retain the momentum that we hai
gathered this year, and that w
can continue to look forward to havir
this Committee he one of the mo:
active committees in our Association

LaniergaveArnoldPalmer

three tipstoimprove histiming.

#1 Thlk your waythrough paperwork.

Maybe you can't picture me behind u desk, but I've got
one. And between my golfand business commit-
ments, the paperwork can really pile up on

it. That’s why | have the attractive, easr-

to-use Time Commander."*It's Lani, r's full-

featured desktop dictating system. I use it to talk

my way through stacks ofletters, memosand reports.

#2 Keepyourpaperwork moving

when-you are.

When I'm traveling, | keep ahead of paperwork
with the Attach6,'KLanier’s smallest standard-
cassette portable. | take it with me everywhere to

dictate letters, memos and record ideaa.

operation makea it eaay.

#3 Call (dealer name).

ne-button

Since I started using Lanier, I have more time to spend on the golf course.
Thke a tip from Arnold Palmer. If paperwork is mterfermE with your

timin%, give Laniera try. They have a wide variety of des

portables at prices you can afford.

tops and

Send usthe couponorcall 276-Hfioo

Please contact me with more information.

Gamp*ny—
Huudm Addrtai

>AR

fitaW

“TIG

L/INIER

Rs Mha

3330 Arctic Boulevard, Anchorage, Alaska 99503



A las k a

Title 8. Business

and

Statutes

Professions

Chap.er 08. Alaska Integrated Bar Act.

Article 2. The Board of Governors and Officers.

Sec. 08.08.080. Powers of board

Final power and authority to determine
standards for admission to the practice of
law in Alaska resides in the supreme court,
which has the inherent power to intercede
at any time in admission matters. In re
Luna, Sup. Ct Op. No. 1503 (File No. 2789),
569 P.2d 789 (1977).

Practice of law not defined. — There is
no rule defining the practice of law. Nor is
there a statute defining the term except in
the context of the requirements of active
practice of law as a qualification for
justices. In re Robson, Sup. Ct. Op. No. 1573
(File No. 3448), 575 P.2d 371 (1978).

Activities constituted practice of law in
violation of supreme court's suspension
order, — Where a person held himself out
as a lawyer; performed iegal services and
gave legal advice in setting up a prepaid
legal service plan, completing and filing
necessary forms; signed a letter of the type

usually written by an attorney with
"attorney at law” printed aside his name;
permitted another person to refer to him in
court as his attorney without making any
clarifying comments and typed acj edited
a newsletter indicating his availability to
serve as attorney for a union and its
memL.rs, the cumulative effect of these
activities leads to the inescapable
conclusion that he was engaged in the
practice of law in violation of the supreme
court's order suspending him from
practice. In re Robson, Sup. Ct. Op. No.
1573 (File No. 3448), 575 P.2d 771 (1978).
Board exceeded its authority in
requiring a cash deposit before allowing an
unsuccessful applicant to the Alaska Bar to
exercise his right to discovery in an appeal
to the board. In re Luna, Sup. Ct. Op. No.
1503 (File No. 2789), 569 P.2d 789 (1977).

Article 3. Admission to Alaska Bar.

Section
207. Law clerks

S<c. 08.08.207. Law clerks.

(b, The applicant shall obtain regular and full-time employment as a
law clerk in the office of ajudge of a court of record >ran attorney or
firm of attorneys licensed to practice law in Alaska anc engaged in the
general practice of law. The person by whom he is employed, or, if he
is employed by a firm, the person under whose direction he is to study,
must have been admitted to practice law in this state for at least five
years at the time the application for registration is filed, and be
otherwise eligible to act as tutor. Before the commencement of the study
of [aw under this section, the applicant shall file with the university an
application to register as a law clerk. The application shall be made on
a form to be provided by the univerr'y and shall require answers to
interrogatories the university may dt "rmine from time to time to be
relevant to a consideration of the ap; ktion. Proof of a fact stated in
the application may be required by tl university. If the applicant fails
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or refuses to furnish any information or proof or answer any
interrogatory required by the application, or independently by the
university, in a manner satisfactory to the university, the application
may be denied.

(c) Accompanying the application there must be submitted a
statement under oath of the person by whom the applicant is employed
as a law clerk, or, if he is employed by a firm, of the person under whose
direction he is to study, certifying to the fact of the employment and that
that person will act as tutor for the applicant and will faithfully instruct
the applicant in the branches of the law prescribed by the courts of study
adopted by the university. No person is eligible to act as tutor while
disciplinary proceedings (following the service of a formal complaint) are
pending against him, or if he has ever been censured, reprimanded,
suspended or disbarred. If a registered law clerk finds it necessary to
change his tutor during his period of study, a new application for
registration as a law clerk is required and such credit given for study
under his prior tutor as the university may determine.

(d A law clerk whose registration has been approved by the
university must pursue a course of study for three calendar .. ears of
at least 44 weeks each year, with a minimum each week of 35 hours of
study (it being understood that the time actually spent in the
performance of the duties of law' clerk is to be considered as time spent
in the study of law). The tutor must give personal direction regularly
and frequently to the clerk, must examine him at least once a month on
the work done in the previous month, and must certify monthly as to
compliance with the requirements of this subsection and (e) and (g) of
this section.

(e) The examinations shall be written and not oral, and shall be
answered by the clerk without research or assistance during the
examination. The monthly certificate of compliance submitted by the
tutor shall be accompanied by the originals of all written examinations
and answers given during the period reported. If the certificates,
together with the required attachments, arc not fi. .i timely with the
university, no credit may be given for any period of the default.

(f) If a registered law clerk does not furnish evidence of completion
of his law studies within a period of six years after registration, the
university may cancel the registration.

(g) The course of study to be pursued by a registered law clerk shall
cover subjects, text books, case books, and other material the unive-3ity
may from time to time require.

(h) A registered law clerk v/ho has attended either an approved or a
nonapproved law school may, in the discretion of the university, receive
credit for w'ork done and obtain advanced standing. In no event will
credit be given for fractional parts of semesters or terms, or for
correspondence school work.

(i) As used in this section
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(1) “law school” means a law school accredited, approved or meeting
the standards of the Council of Legal Education of the American Bar
Association or the Association of American Law Schools; or a school in
Alaska offering a course of study which the university approves as the

equivalent to a year’s study m

law school under this section;

(2) “university” means the University of Alaska.

(an88 1- 8chi 19 SLA 1978)

Effect of amendment. — The 1978
amendment, effective July 9, 1978
substituted  “university" for "Alaska
supreme court" in the third sentence of
subsection (b), for "court” in the fourth and
Fifth sentences and in two places in the
sixth sentence, of subsection (b), in the
third sentence of subsecuon (c), in the first
sentence of subsection (d), in the third
sentence nf subsection (g), in subsections (f)
and (g), and in the first sentence of
subsection (h). The amendment also
substituted "university" for "supreme
court” in the fourth sentence of subsection
(b) and in the first sentence of subsection
(c), and, in subsection (i), designated the

former provisions of this subsection as
paragraph (1), deleted clause (1) and (2)
designations, substituted "university" for
"supreme court,” and deleted "(1) of"
preceding “this section,” all in paragraph
(2), and added the present paragraph (2).

Editor's note.

Section 9, ch. 119, SLA 1978, effective
July 9, 1978, provides: "Sections 1 — 8 of
this Act have the effect of changing section
5 of Rule 2 of the Alaska Bar Rules of the
Rules of Court by transferring the
responsibility for the program of law clerk
study under AS 0808207 from the
Supreme Court to the University of
Alaska."

Article 4. Unlawful Acts,

Sec. 08.08.210. Who may practice law.

Practice of luw not defined. — There is
no rule defining the practice of law. Nor is
there a statute defining the term except in
the context of the requirements of active

practice of law us a qualification for
justices. In re Robson, Sup. Ct. Op. No. 1573
(File No. 3448), 575 P.2d 371 (1978).

Sec. 08.08.230. Unlawful pructice a misdemeanor,

Practice of law not defined. — There is

no rule defining the practice of law. Nor iR

there a statute defining the term except in
the context of the requirements of active

practice of law as a qualification for

justices. In re Robson, §>>Ct. Op. No, 1573

(File No. 3448), 575 P 2d 371 (1978).

Chapter 18 Construction Contractors

For discussion of legislative history,
purposes and provisions of thin chapter,
see Balboa Ins. Co. v. Senco Alas., Inc., Sup.
Ct. Op. No. 1468 (File No. 3076), 567 I'2d
295 (1977).

Legislative intent. — Through this

chapter, the legislature was seeking to
guarantee payment of the contractor's
employees' wages, taxes und suppliers.
Balboa Ins, Co, v. Senco Alas., Inc., Sup. Ct.
Op No. 1468 (File No. 8076), 567 P.2d 295

(1977).
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Alaska: Jiiale “sgtslature

House of Representatives

Official Business

September 5, .1979
Mr. John Lohff
Executive Director

Alaska Bar Association

Committee ON judiciary

Pouch V
State Capitol
Juneau, Alaska 99811

P.O. Box 279

Anchorage, Alaska 99510

Dear Mr. Lohff:

It has come to my attention that on September 6, 1979, the Board of

(k vernors intends to develop a position regarding the recent ombuds-
man subpoena. As a matter of courtesy | wish to Inform the Board of
Governors of forthcoming informational requests of a similar nature.
Kecently the House Judiciary Committee was informed by the Speaker

of tiie House that the House Judiciary Committee would be the committee
of referral in the House regarding the 1980 sunset review of the
Alaska Rar Association. Advance notice of this intended referral was
provided in order that commitLee staff might have sufficient time to
collect the data necessary for such review. As staff to the committee,
| have been assigned this project.

As you lire probably aware, the Alaska sunset law, AS 44.66.010, et
oeq., requires the House committee of referral to submit to the Speaker,
not later than the 60th day of the legislative session, a detailed
report on Lhe activities of a board or program under sunset review.

In accord with this statutory requirement, | wish to Inform the Board
of Governors that 1 intend to request information, similar to thut
requested by the ombudsman, that is, financial records, together with
statistical reports concerning grievances filed with the association.
Furthermore, additional data will be requested as the sunset law
requires.

W ithin the next several weeks, 1 intend to request from the association
the specific data that committee will require for its sunset review

of the association.



| feel certain that, working together on this matter, we will be
able to provide the legislature with sufficient information to
conduct a thorough and fair sunset review of the association.

Sincerely yours,
7*
Margaret W. Berck

Counsel to House Judiciary Committee

cc: Rep. Charlie Parr, Chairman



Officers

DONNA C. WILLIARD
PRESIDENT
ANCHORAGE

WILLIAM B. ROZELL
Pl -.SIDENT ELECT
JUNEAU

JONATHAN H. LINK
VICE PRESIDENT
FAIRBANKS

EDWARD G.
SECRETARV
KETCHIKAN

KING

BOARD OF GOVERNORS

ALASKA BAR ASSOCIATION

P.O. BOX 279
ANCHORAGE. ALASKA 99510
AREA CODE 907/272-7469

Board Members
ALBERT H. BRANSON
STANLEY T. FISCHER
KAREN L. HUNT
ELIZABETH P. KENNEDY
EDWARD G. KING
JONATHAN H. LINK
WILLIAM B. ROZELL
RICHARD D. SAVELL
DONNA C. WILLARD

William Garrison. Bar counsel

September 17, 1979

Margaret W. Berck

Counsel

to

House Judiciary Committee

1016

Anchorage,

Dear

for

respondence dated September

diciary Committee for materials not held
Alaska Bar
the Committee's

is

with

Committee and you,

the Alaska Bar Association has met and has considered you.

no"
Therefore,
as a waiver of the jurisdictional
Bar Association might have

West 6th Ave. #201
Ak. 99501
Ms. Berck:
As | related to you over the telephone, the Board of Covernors

cor-
5, 1979.

It is the position of the Board that requests from the house Ju-
to be confidential by the
Association will be provided in an effort to cooperate with
investigation.

It is, however, the position of the Alaska Bar Association that it
a State agency and is not subject to the Sunset review process.
provision of any requested materials is not to be construed
issue or any other defense which the
regarding the applicability of the statutes
review.

respect to Sunset

If there is any way in which | to the

please do not

could be of any assistance
hesitate to contact me.

Sincerely yours

ALASKA BAR ASSOCIATION

President

DCW/vg

ccC:

Board of Governors
Bruce Gagnon

Fred Tausend

Keith Brown
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1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

STATE OF ALASKA, OFFICE OF

4 THE OMBUDSMAN,

5 Plaintiff,

7 DONNA C. WILLARD, President,
Alaska Bar Association,

8
Defendant

9

10 civil Action No. 3AN-

11

MCMORANDUM IN SUPPORT OF
12 APPLICATION FOR ORDER COMPELLING
COMPLIANCE WITH OFFICE OF THE OMBUDSMAN SUBPOENA

13
14 Statement of Facts
15
On June 12, 1979, the Office of the Ombudsman received
16
17 two complaints concerning the Alaska Bar Association (Bar).
18 Given case numbers A79-064! and A79-0642, the first complaint
19 directed towards the adequacy of the Bar's investigation and
resolution of citizen grievances against, attorneys and the
20

propriety of the salary and fringe benefits of the Bar Counsel.
21

The second complaint alleged an improper use of Bar funds for
22
23 travel and associated expenses not directly benefiting the Bar
24 and further alleged an improper expenditure of Bar funds for

guest speaker at the 1979 Hawaiian Conference.
25

By letter dated July 16, 1979, the Ombudsman, Frank

26

Flavin, advised Donna C. Willard, President of the Board of
27

Governors of the Bar of the complaints and that the Office of
28
29 Ombudsman had commenced an investigation pursuant to AS 24.55.110.

A copy of that letter is attached hereto as Exhibit "A™".
30

Mr. Flavin afforded Donna C. Willard the opportunity to
31
32

iedland. Fleischer
a Friedman
attorneys at law
SUITE 400
HH6 WEST ATM AVENUL
NCHORAGE. AK 9950l
(907) 279 S5120
wo (907) 273-3633

D f/7J0

Basically,

voluntarily



1 cooperate with the investigation by providing copies of documents

2 and by allowing an examination of the Bar'.' financial records.
3 By letter dated July 19.. 1979, attached hereto as
4 Exhibit "B", Donna C. Willard, while offering certain records to

S Mr. Flavin as a member of the Ear, further advised him that the
6 Board of Governors "declines to recognize any jurisdiction" of

7 the Office of the Ombudsman.

8 By letter dated July 31, 1979, a copy of which is

9 attachedas Exhibit "C", Frank Flavin reiterated the jurisdiction
10 of nis Office and further advised Donna C. Willard that any

11 dealings with him in this matter were in his official capacity as
12 Ombudsman and not individually as an attorney licensed to prac-
13 tice law in the State of Alaska.

14 On August 2, 1979, Donna C. Willard was personally

15 served with a Subpoena for Production of Documents issued by

16 padeen Moriarty, Acting Ombudsman. A copy of the Subpoena is

17 attached hereto as Exhibit "D".

18 On August 10, 1979, three days prior to the date for

19 production of documents pursuant to the Subpoena, the Office of
20 the Ombudsman received a Response to Subpoena for Production of
21 Documents from Donna C. Willard. That document is attached

22 hereto #s Exhibit "E". The main thrust of that exhibit is

23 contained in two unsupported, conclusory statements concerning
24 the jurisdiction of the Ombudsman. Suffice it to say, the response
25 indicates that there would be no compliance with the Subpoena.

26 While Donna C. Willard also asks that the Ombudsman defer action
27 enforcing the Subpoena until after the September 6, 1979 meeting
28 of the Board of Governors, Donna C. Willard in her letter of July

29 19, 1979 (Exhibit "B") advised the Ombudsman of the Board's

30 position that there was no jurisdiction over fhe Bar. In view of
31
32 .
iedland. Fleischer Page Two of Eight
ft FRIEDMAN
attorneys at law
SUITE 400

1010 WEST 6TH AVENUE
NCHORAGC, AK. 99501
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1 the jurisdictional issue raised by the Bar And the Ombudsman's

N

obligation to investigate complaints, the Ombudsman has sought an
Order from the Court requiring compliance with the Subpoena.
The Office of the Ombudsman

Has Jurisdiction to Investigate
Acts of the Alaska Bar Association

ol B~ W

6

7 The Office of the Ombudsman was established in July,

o 1975 and has since that time been heavily utilized by its citi-
9 zenry. The Office of the Ombudsman has two responsibilities:
10 (1) to receive complaints from the public and to investigate and
1 act upon such complaints; and (2) to improve public administra-
, tion. As an external critic of governmental operations, scrutiny
1

]3 by the Office of the Ombudsman is not always welcome.

14 In any event, AS 24.55.100 gives the Ombudsman "

15 jurisdiction to investigate the administrative acts of agencies".
16 AS 24.55.150 sets forth those administrative acts which are

17 appropriately the subject of investigation because they may be:

"...(1) <contrary to law;

&

(2) unreasonable, unfair, oppressive,
arbitrary, capricious, an abuse of
discretion, or unnecessarily discrim -

o

20 inatory, even though in accordance with
law ;

21
(3) based on a mistake of fact;

22

23 (4) based on improper or irrelevant
grounds;

24 (5) unsupported by an adequate state-

25 ment of reasons;

26 (6) performed in an inefficient or
discourteous manner; or

27 (7) otherwise erroneous."

29 The term "administrative act" is defined in AS 24.55.330

as

30

31

32 Page Three of Eight

Heoland. Fleischer
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

‘CMul
993

526
363

an action,
recommendation, practice,
procedure of an agency, but
include the preparation or
of legislation or the
content of a judicial
or opinion;"

omission,

order,

The definition of the term

by the Bar in this case, is defined

"a department, office,
tion, authority,

committee,
or in the

organization,
council or board of
executive,
branches of state government,
office, institution,
organization,
or board of
government
legislative
includes an
an ‘'agency'
the exercise

commission,
a municipality
independent of
and judicial
officer, employee
acting or
of his official
does not include the governor,
governor, a member of the
of the supreme court, judge of
or district court, magistrate,
city council or borough
or borough mayor, or
school board;"

or
the

a member

The extremely broad

is certainly consistent with the le

in the Office of the Ombudsman, an

house for citizen complaints. The Bar

entities* defined as "agency" in

creature of the state legislature

legislature as an instrumentality o

08.09.010. The legislature further

Governors and conferred upon it certain

AS 08.08.030 and Those powers

of annual and special meetings, the

of funds and the organization and

Page Four of Eight

decision,
policy,
does
presentation
substantive
decision

or
not

"agency",
an AS 24.55.330(2)

institution,

the issue raised

to include:

corpora-

commission,
a municipality,

legislative,

corporation,

the

member

to

or
and a department,
authority,

committee,
of
executive,
branches; i
or
purporting
duties,

judicial

council
state

t also
of
act in
but

lieutenant

jurisdictional

slative

fits

f

powers

relate

legislature,
the
member
assembly,
of

el
an

accessible

AS 24.55.330 (2) .

having been

the

established

in

collection

functioning

grant

desire

one

justice

superior

of a
ected city
sleeted

to the Ombudsman

to provide,

and official clearing-

or more of the

First, it is a

created the

by

state ..." AS

the Poard of

and duties.

part to the holding

and disbursement
the

of Bar.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32
Hediand.Fleischer
a Friedman
ATTOHNEYS AT LAW
SUsTr 400
1016 WEST 6TH AVENUE
NCHORAGE. AK. 09301
(907) 279-5520
ANO (907) 270-3633

I

In essence, the legislature has charged the Bar with

certain managerial functions relating to matters of public concern.

That such
contested

360 (D.C.

functions are matteu of public concern can hardly bei”

As the Court stated in In Re Paul, 17 Alaska Reports,

Alaska, 1967):

"For over 30 years there has been a
constant growth in the system of integrated

bars throughout the nation; in some states
they have been created by statute, in some
by court rule, but in all, the Bar of the

state or other jurisdiction, has taken a
leading role in policing their membership
so that the standards of the lawyers would
be kept at a high level in order that in
their dealings with the public they would
mr intain proper comportment so as to
protect the public interest and safeguard
the general welfare of those with whom they
dealt.” ld. at 368.

The Court in Petition of Moody, 524 P .2d 1261 (Alaska

also discussed the public benefits of an integrated bar stating

that:

over the
exemption
broad jur

Ombudsman

"The disadvantages to an individual in such

a system are believed to be outweighed by

the advantages achieved by the profession

as a whole, and by the public to whose
benefit it is that the profession be governed
effectively by an authoritative organization."
Id. at 1266.

197~

A3 far as the jurisdiction of the Office of the Ombudsman

Bar is concerned, given the absence of any statutory

which explicitly or even implicitly contravenes the

isdictional grant, an investigation by the O ffice of the

of alleged administrative abuses by the Bar is clearly

contemplated by the legislature. In the case of Application of

Peterson,

Alaska Supreme Court for admission to the Alaska Bar Association

alleging

499 P .2d 304 (Alaska, 1972), Peterson petitioned the

that the hearing afforded him by the Bar after he failed

Pag Five of Eight



the January and September, 1967 bar examinations was inadequate

and that the scoring system wutilized was unfair. The Court held

3 that the "substantial evidence test" was the appropriate standard
of administrative review stating that "...we have consistently

5 adhered to the substantial evidence test as the appropriate scope
of review with regard to appeals from administrative agencies. "

7 Id. at 307 (Emphasis added).

8 The Court obviously considered the Bar to be an administra

tive agency when iv stated that:

10 "The legislature has expressly included
the Board of Governors of the Alaska Bar
1 Association as an agency subject to the
adjudicative procedures of the Alaska
12 Administrative Procedure Act, AS
44.62.010-650.." Id. at 306.
13
14 However, the Court did not find that the Bar was an agency because
it was subject to the A.P.A. but rather that it was an agency
15
16 which was subject to that Act. The subsequent action of the
17 legislature in deleting the Bar from the list of agencies subject
18 to the Administrative Procedure Act cannot seriously be relied
19 upon to support a conclusion that the legislature was therefore
indicating that the Bar was not an agency. Such an analysis was
20
rejected by the Court in Chronicle Publishing Company v. Superior
21
Court, 354 P.2d 637 (Calif. 1960). In Chronicle, the publishing
22
23 company served interrogatories on the State Bar of California
94 seeking information as to complaints and disciplinary actions
o5 taken against Victor E. Ceppa, an attorney who had filed a libel
26 action against it. In considering whether or not the State Bar
could claim a privilege based upon a section of the Code of Civil
27
Procedure relating to testimony of a "public officer"” the Court
28
stated:
29
30
31
32 ; ;
ledland. Fleischer Page Six of Elght
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Court was

disbarment

attorney

"That the Legislature considered the State Bar

as at least akin to a state public body or
agency and hence its officers as ‘'public
officers' is illustrated by the last para-
graph of section 6001, where it appears that
the Legislature felt the necessity of
providing that laws prescribing procedures
for state bodies, agencies, or classes, did
not apply to the State Bar, thus indicating
that the Legislature considered the State
Bar in their category..." Id. at 645.

In McGregor v. Clawson, 506 S.W.2d 922 (Tex.

faced with a question concerning the proper

1974)

venue

the

for

brought by the. State Bar of Texas against McGregor,

venue provisions in the State Bar Act prevailed over a more

general

status

civil rule, the Court did discuss the governmental

of

the Bar.

"The State Bar Act is purely a creature
of statute, prescribing the machinery
and procedure by which the State Bar has
been empowered to bring and maintain the
disbarment suit in question. But for the
statute, the State Bar and District
Grievance Committee would have no exist-
ence." Ild. at 928.

The Court went on to say that:
"The State Bar and its Grievance Committees

exist solely by virtue of the exercise of
the power of the State, acting through its

legislative department. They are administra-

tive agencies of the State. ... The Legisla-
ture could at any time terminate their
existence and provide other and different
means for handling of the matters now

entrusted to them. They (the State Bar and
Grievance Committee) are creatures of the
State. An agency created by the State for
the better ordering of government has no
privileges, immunities or rights under the
State and Federal constitutions which it
may invoke in opposition to the will of

its creator.” Id. at 929.
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a Friedman
ATTORNEYS AT LAW
GUITE 400
1016 WEST ATM AVINUE
NCHORAGE. AK. 90501
(907) 279-5520
and (907) 270-3033

The O ffice of the Ombudsman
Properly Subpoenaed Donna C. Willard

AS 24.55.170(a)(1) confers upon the Office of the
Ombudsman the power to issue subpoenas compelling production of
documents. AS 24.55.170 (b) further sets forth the procedures to
be followed should the person subpoenaed refuse to comply. The
Ombudsman has properly applied to this Court for an order compelling
compliance.

Conclusion

For the reasons set forth above, this Court should make
and enter its Order requiring Donna C. Willard to comply with the
Office of the Ombudsman's Subpoena for Production of Documents.

DATED at Anchorage, Alaska, this 21st day of August,
1979,

HEDLAND, FLEISCHER & FRIEDMAN, P.C.

Attorr/ejys fox |1 he Office of the
judsmaVi

By:
Saul R

Page Eight of Eight
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Slats ol Alaska

F'i-o.nlc U’ let'v'tn Roply to:
July 16, 1979 £) 840 K Stroet, Room 203
Anchorags, Alaska 99501
(907) 276-4011
3  Pouch WO
Juneau, Alaska 99811
Donna C. Willard, Esgq. (907) 465-4970
President 1 P.0. Bos 74358
Board of Governors Fairbanks, Alaska 99v*./
Alaska Bar Association (907) 452-4001
360 K Street
Anchorage, Alaska 99501
Re: Ombudsman Complaints A79-0641
and A79-0642
Dear Ms. Willard:

Please take notice that the Office of the Ombudsman
has received the following complaints:

|

A79-0641: that the Alaska Bar Association has not
adequately investigated or resolved grievances filed by N
citizens against attorneys subject to the Bar Association's
grievance and disciplinary procedures and that the employment
contract for the Bar Counsel is excessive in salary and vacation.

A79-0642: that members of the Board of Governors have
expended excessive amounts of Bar Association funds for travel
and associated expenses outside the State of Alaska for activities
not directly benefitting the Alaska Bar Association or its
membership; that the expenditure of Bar Association funds for
the guest speaker at the 1379 Hawaiin Conference was improper.

The Office of the Ombudsman has commenced this investigation
pursuant 'o AS 24.55.110. The O ffice of the Ombudsman has
jurisdiction over administrative acts of the Alaska Bar Association
pursuant to AS 24.55.100\and AS 08.08.010.

Our investigators plan to examine the financial records
of the Association on July 30, 1979, beginning at 8:00 a.m .,
at the Bar‘Association offices. If this time is inconvenient
we will be. glad to reschedule the inspection.

Pursuant to AS 24.55.160 we also request copies of the
following documents:

1) Minutes of the Board of Governor's meetings for

the last two fiscal years;
2) A copy of the employment contract for the Alaska
Bar Counsel; and
fcXH\Ne>rr ‘ Cage I M a



3) A copy of statistical reports concerning the number
and disposition of all grievances filed with the
Bar Association in the last two years.

We would appreciate receiving the above information prior
to July 30, 1979.

Thank you very much for your consideration in this matter.

Sincerely

Frank Flavin
Ombudsman

FF:rj



DONNA C. WILLARD
m("RESIDENT
anchorage

WILLIAM B. ROZELL
pnCSIDCNT ELECT
JUNFAI)

JONATHAN H LINK
VICE PRESIDENT
FAIRBANKS

EDWARD C KING
SCL'RCTARV
KETCHIKAN

HAND DELIVERED

Frank Flavin
Ombudsman
840 K Street,

ALASKA BAR ASSOCIATION

P.O. BOX 276
ANCHORAGE. ALASKA 99510
AREA CODE 807/272-7406

William Garrison. Bar Counsel

July 19, 1979

Room 203

Anchorage, Alaska 99501

Dear Il rank:

As you

your letter dated July 16, 1979, setting forth two complaints
at the Hoard and

1 found
provided.

After
that all members

and records not
to provide you,

nre aware, the Board of Governors s

staff of the Alaska Bar Association.

our meeting with you, on July 18, 1979,
informative and have relayed to the Board the information

due considerntioi., the Board wishes me

of this Association are entitled to

catalogued as confidential. Therefore,
In the near future, for review at the

following records:

1.

gether with the

The Minutes of the meetings of the Board
Annual Meeting Minutes, for the past
cise of Executive

Session materials;

ALBERT H. BRANSON
STANLEY T. FISCHER
KAREN L HUNT
ELIZABETH P. KENNEDY
EOWARD G. KING
JONATHAN H. LINK
WILLIAM O. ROZELL
RICHARD D. 5AVF.LL
DONNA C. WILLARD

of

directed

be very
you

inform you

books

be pleased

the

of Governors, to-

two years, after ex-

2. Statistical reports concerning the number and disposition of
all grievances filed with the Bar Association for the past two years;
3. The financial records of the Association with respect to the

1979 Hawaii Mid-Winter GEE meeting and Board of Governors'
diem expenses for 1979; and

travel and per
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ANCHORAGE
OFFICE OF THE OMBUDSMAN
A. Upon request | will furnish, from my personal files, t ;3 bro-

chures and other data concerning the various programs in connection with the
American Bar, Western States, and Bar Leadership meetings.

There is no employment contract, in writing, with Bar Counsel.
However, | can inform you that, on May 19, 1979, the Board unanimously ap-
proved a one year contract, retaining Mr. Garrison at an annual salary
of $45,000.00 and providing for thirty-five days of paid vacation. This
constituted an additional twenty days of vacation over his 1978 contract,
in lieu of any salary increase.

Furthermore, Mr. Garrison's right to ke his vacation was re-
stricted to times when no bar examination was in progress and when no
heavy case load on admissions or discipline was pending.

Of further benefit to you may be the fai_t thac Mr. Garrison has
beenadmitted to the practice of law since 1966 and that, prior to being
retained by the Bar Association in 1977, he was an Assistant District At-
torney in this state for some five years.

With respect to the Minutes, which will take about two days to
review for deletion of Executive Session material, they will be ready for

your review on or before July 7.7, 1979, together with the Discipline re-
ports.

In connection with both Discipline and Admissions matters, we
are sure you realize that the Bar Association and the Board of Cover ors
act only as agents of the Supreme Court of Alaska. Therefore, any fur-
ther requests dealing with either areas should be directed to that entity.

| would request, with respect to the financial records, that your
review await my return from the Ninth Circuit Judicial Conference when |

shall finally have an opportunity to review and approve tlie audit which,
as | inLormed you, is currently being conducted by a Certified Public
Accountant. That task should be completed no later L' in August 3. Also,

| would prefer to be present during your examination and would appreciate
it if you would coordinate with me.

As 1 mentioned earlier, the foregoing information is being provided
to you in your capacity as a member of the Alaska Bar Association. The Board
believes, however, that the Association does not fail within the jurisdiction
of the Ombudsman. Not only lias the Superior Court in Horowitz v The Alaska
Bar Assoclation determined that we are not: a state agency but also, similar
rulings have been made at the administrative level. Specifically, admission
to the State F.inployee Retirement System and to the State Employee Credit
Union have both been denied.



Frank Flavin F-mE
July 19, 1979 rp
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Therefore, the Board, at this time, respectPiSity
ognize any jurisdLstiction which you may feel you have in your official cap-
icity . Furthermore, nothing contained in this letter or any agreements
which we might arrive at with you to provide materials constitutes a waiver
of the Bar Association's right to assert the jurisdictional issue and any
other defenses which it might have.

If 1 can be of any further assistance, please do not hesitate to

call.
Sincerely yours,
AtiASfawBAR ASSOCIATION
D6énna~C. Willard
President

Wi

EWrU™B.a "£>°
Pcxgs .3 of
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F'ra.nlt IF'la.vin Reply to:
Si 840 K Street, Root;. 203
July 31, 1979 Anchorago, Alaska 99501
(907) 276-4011
O Pouch WO
Juneau, Alaska 99811
(907) 465-4970
. [ P.0. Box 74358
Donna C. Willard, Esq. -

, a Fairbanks, Alaska 99707
President (907) 452-4001
Alaska Bar Association
P.O. Box 279
Anchorage, Alaska 99510

Re: Ombudsman Complaints A79-0641
and A79-0642
Dear Ms. Willard

1 have reviewed our statute and relevant court cases
and feel strongly that the Alaska Bar Association is subject
to the jurisdiction of the Office of tire Ombudsman.

All previous and future <contacts between myself or ar
other member of this office are within the scope of the authority
and duties ox the Offi a of the Ombudsman.

| am treating these complaints as a..y other complaints
in this office. Consequently, they have been assigned to
Paddy Moriarty, Deputy Ombudsman and Supervisor of the Anchorage
office, for investigation. Any future <contacts will be made
by her.

I have reviewed the specific information given by oi:r

complainants. While we are interested in all Board of wuovernor's
travel for the past two fiscal years, the complainants specifically
mentioned Atlanta, San Diego, Chicago and Hawaii.

Thank you for your patience and consideration in this matter.

FF:rj

Sincerely,

Frank Flavin

Ombudsman



STATE Or

ALASKA

OFFICE OF THE OMBUDSMAN
In the matter of ) ;
) e
) ; SUBPOENA FOR PRODUCTION OF DOCUMENTS
Ombudsman Complaint )
No. A79-0641. A7 9-0642
TO: Donna C. Willard
President
Boaid of Governors
Alaska Bar Association
YOU ARE COMMANDED to appear at the office of the Alaska
Bar Association at 310 K Street in Anchoraee
Alaska, on Monday. August 13 1979 » at B:30 a-m. ,
and to produce the following documents to be used as vidence
in this complaint:

The Minutes of the meetings of the Board of Governors,
together with the Annual Meeting Minutes, for the past two
years, after excise of Executive Session materials relating
to grievances concerning attorneys;.

2. Statistical reports concerning the number and disposition
of all grievances filed with the Bar Association for the past
two vyear s ;
3. The financial records of the Association witli respect to
the 1y79 Hawaii Mid-Winter CLK meeting and Board ol Governors'
travel and per diem expenses for fiscal year 19/9; and
6. Brochures, pamphlets or other written materials describing
any meetings attended outside the state of Alaska by members
of the Board of Governors.

Padeen Moriarty

Acting Ombudsman

TV

r~Csfc.

N



RETURN OF SERVICE OF SUBPOENA

Nl hereby return that | served the annexed subpoena on

A m a | W /aM by delivering a copy

thereof to

DATED;



I hereby return that | served the annexed subpoena on
O/ffifjfIZ. L noa F ¢

therfeof to liinkK

by delivering a copy

DATED: (hurt # m

<S ilL

Recei "ed by

Date:

P<"Cj



ta*v orru ..
ATKINSON. CONWAY
young, nn.i.
ft GAGNON. INC.
<0i u«m
rirtM iioon
ANCHORAGE AIAJKA
VtI'HOM 779-5563

John M. Conway, Esgq. - - [

ATKINSON CONWAY, YOUNG, lel Im
BELL & GAGNON JJ

Attorneys for the Board of Governors AUP 1D 1Q7Q

of the Alaska Bar Association

420 L Street, Suite 500
Anchorage, Alaska 99501 OFFICEC?:N'(I:1£I:OLMGBEUDS
Telephone: (907) 279-5563

STATE OF ALASKA

OFFICE OF THE OMBUDSMAN -TNroN*uv nw.jvat

In the matter of

Receivcd

Ombudsman Complaint
No. A79-0641, A79-0642 AUG 10 J379
wwa,, NCIXHell

RESPONSE TO SUBPOENA FOR PRODUCTION OF DOCUMENTS

DONNA C. WILLARD, President, Alaska Bar Association,
responds to the subpoena diiected to her under date of August 2,
1979 iii the following manner:

1. The Alaska Ombudsman does not have jurisdiction to
investigate the acts of the Alaska Bar Association.

2. To the extent, if any, that Alaska Statutes pur-
port to confer jurisdiction on the Alaska Ombudsman to investi-
gate acts of the Alaska Bar Association, such statutes are in
conflict wiLh the doctrine of separation of powers.

3. That Donna C. Willard will be absent from the
State of Alasxa on official business of the Alaska Bar Associa-
tion ZIrtfin Auyust. 7, 1979 to August 16, 1979.

4. The President-Elect of the Alaska Bar Association
is out of the State of Alaska on official business of the Alaska
Bar Association until August 16, 1979.

5. The regularly employed bar counsel of the Alaska
Bar Association is presently out of the State of Alaska.

6. Donna C.. Willard has no authority to release
information concerning the Alaska Bar Association without the

prior approval of the Board of Governors of said association.



The Board of Governors

the Ombudsman

actions of

b0 deferred

consider the

the

until

subpoena

Board's response.

Category

August 2, 1979 exists

official, records of

DATED this

[{JSON. CONWAY
i-OUNG. UEUL
GAGNON. INC.
10 | ftHIIT

MM Troo.
MO»»AGf . Al Ajfc A
IfHOHI 279-5513

RESPONSE TO
Page 2

SUBPOENA

subpoena.
Ombudsman

after

Donna C.

10th day

meet on September 6, 1979 to consider
President Willard requests that all
relating to enforcement of the subpoena
Board of Governors has had time to

instruct Donna C. Willard as to the

.mbered 4 of the subpoena dated

the form of personal, as opposed to
Willard.

of August, 1979.

ATKINSON, CONWAY, YOUNG,

BELL & GAGNON
1-6e ~——- mors
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

STATE OF ALASKA, OFFICE OF )

THE OMBUDSMAN, )

Plaintiff, )

)

Vs )

)

DONNA C. WILLARD, President, )
Alaska Bar Association, ) .

Defendant )

Civil Action No. 3AN-

ORDER SETTING HEARING ON APPLICATION
FOR ORDER COMPELLING COMPLIANCE WITH
OFFICE OF THE OMBUDSMAN SUBPOENA

TO: Donna C. Willard, President
Alaska Bar Association

Pursuant to the Application for Order Compelling
Compliance with Office of the Ombudsman Subpoena and the supporting
documents filed therewith, a hearing on said Application will be

held before this Court in Courtroom in the Alaska State

Court Building at Anchorage, Alaska, on the _ day of
1979, at the hour o f o'clock _.m.

* DATED at Anchorage, Alaska, this day of Awugust,
1979.

Judge of the Superior Court
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

STATE OF ALASKA, OFFICE OF )
THE OMBUDSMAN, )
)

Plaintiff, )

Vs )

)

DONNA C. WILLARD, President, )
Alaska Bar Association, )
)

Defendant )

Civil Action No. 3AN-

ORDER COMPELLING COMPLIANCE WITH
OFFICE OF THE OMBUDSMAN SUBPOENA
This matter having come before the Court upon the
Application for Order Compelling Compliance with Office of the
Ombudsman Subpoena, and the Court having considered said Applic-
ation, the pleadings and file herein and being fully advised in
the premises;
IT IS ORDERED, ADJUDGED AND DECREED that Donna C.
Willard, President, Alaska Bar Association, shall produce the
documents requested in the Office of the Ombudsman Subpoena for
Production of Documents at the office of the Alaska Bar Assoeia-

tion o n ., 1979,a t o'clock

C TED at Anchorage, Alaska, this day of

1979.

Judge of the Superior Court



! IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

2 THIRD JUDICIAL DISTRICT
3
STATE OF ALASKA, OFFICE OF )
4 THE OMBUDSMAN, )
)
S Plaintiff, )
)
6 V'S )
; )
DONNA C. WILLARD, President, )
Alaska Bar Association, )
8
)
Defendant )
9
)
10 civil Action No. 3AN-
11
MEMORANDUM IN SUPPORT OF
12 APPLICATION FOR ORDER COMPELLING
COMPLIANCE WITH OFFICE" OF THE OMBUDSMAN SUBPOENA
13
14 Statement of Facts
15
On June 12, 1979, the Office of the Ombudsman received
16
17 two complaints concerning the Alaska Bar Association (Bar).
Given case numbers A79-0641 and A79-0642, the first complaint was
18
directed towards the adequacy of the Bar's investigation and
19
resolution of citizen grievances against attorneys and the
20
propriety of the salary and fringe benefits of the Bar Counsel.
21
The second complaint alleged an improper use of Bar funds for
22
t
travel and associated expenses not directly benefiting the Bar
23
and further alleged an improper expenditure of Bar funds for the
24
guest speaker at the 1979 Hawaiian Conference.
25
By letter dated July 16, 1979, the Ombudsman, Frank
26
Flavin, advised Donna C. Willard, President of the Board of
27
Governors of the Bar of the complaints and that the Office of the
28
Oiruudsman had commenced an investigation pursuant to AS 24.55.110.
29
A copy of that letter is attached hereto as Exhibit "A". Basically
30
Mr. Flavin afforded Donna C. Willard the opportunity to voluntarily
31
32
CHE!
|
AW
[ NUL
995C

28



1 cooperate with the investigation by providing copies of documents

2 and by allowing an examination of the Bar's financial records.
3 By letter dated July 19, 1979, attached hereto as
1 Exhibit"B", Donna C. Willard, while offering certain records to

5 Mr. Flavin as a member of the Bar, further advised him that the

6 Board of Governors "declines to recognize any jurisdiction" of

7 the Office of the Ombudsman.

8 By letter dated July 31, 1979, a copy of which is

9 attachedas Exhibit "C", Frank Flavin reiterated the jurisdiction

10 of his Office and further advised Donna C. Willard that any

11 dealings with him in this matter were in his official capacity as

12 Ombudsman and not individually as an attorney licensed to prac-

13 tice law in the State of Alaska.

14 On August 2, 1979, Donna C. Willard was personally

15 served with a Subpoena for Production of Documents issued by

16 Fadcen Moriarty, Acting Ombudsman. A copy of the Subpoena is

17 attached hereto as Exhibit "D".

16 On August 10, 1979, three days prior to the date for

19 production of documents pursuant to the Subpoena, the O ffice of

20 the Ombudsman received a Response to Subpoena for Production of

21 Documents from Donna C. Willard. That document is attached

22 hereto crs Exhibit "E". The main thrust of that exhibit is

23 contained in two unsupported, conclusory statements concerning

24 the jurisdiction of the Ombudsman. Suffice it to say, the response

25 indicates that there would be no compliance with the Subpoena.

26 While Donna C. Willard also asks that the Ombudsman defer action
|

27 enforcing the Subpoena until after the September 6, 1979 meeting

28 of the Board of Governors, Donna C. Willard in her letter of July

29 19, 1979 (Exhibit "B") ad\ised the Ombudsman of the Board's

30 position that there was no jurisdiction over the Bar. In view of

HE Page Two of Eight
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risdictional issue raised by the Bar and the Ombudsman's

obligation to investigate complaints, the Ombudsman has sought an

Order

from the Court requiring compliance with the Subpoena.
The Office of the Ombudsman

Has Jurisdiction to Investigate
Acts of the Alaska Bar Association

The Office of the Ombudsman was established in July,

1975 and has since that time been heavily utilized by its citi-

zenry.

(1) to

The O ffice of the Ombudsman has two responsibilities:

receive complaints from the public and to investigate and

act upon such complaints; and (2) to improve public administra-

tion.

by the

jurisd

As an external critic of governmental operations, scrutiny
Office of the Ombudsman is not always welcome.

In any event, AS 24.55.100 gives the Ombudsman

iction to investigate the administrative acts of agencies".

AS 24.55.150 sets forth those administrative acts which are

apprec

ately the subject of investigation because they may be:
"...(1) <contrary to law,;
(2) unreasonable, unfair, oppressive,
arbitrary, capricious, an abuse of
discretion, or unnecessarily discrim -
inatory, even though in accordance with
law ;

(3) based on a mistake of fact;

(4) based on improper or irrelevant
grounds;

(5) unsupported by an adequate state-
ment of reasons;

(6) performed in an inefficient or
discourteous manner; or

(7) otherwise erroneous."

The term "administrative act is defined in AS 24.55.330(1

Page Three of Eight



1 "... an action, omission, decision,
recommendation, practice, policy, or

2 procedure of an agency, but does not
include the preparation or presentation
3 of legislation or the substantive
content of a judicial order, decision
4 or opinion;"
5
The definition of the term "agency", the issue raised
6
by the Bar in this case, is defined in AS 24.55.330 (2) to include:
7
"a department, office, institution, corpora-
8 tion, authority, organization, commission,
committee, council or board of a municipality,
9 or in the executive, legislative, or judicial
branches of state government, and a department,
10 office, institution, corporation, authority,
organization, commission, committee, council
11 or board of a municipality or of the state
government independent of the executive,
12 legislative and judicial branches; it also
includes an officer, employee or member of
13 an ‘'agency' acting or purporting to act in
the exercise of his official duties, but
14 does not include the governor, lieutenant
governor, a member of the legislature, justice
15 of the supreme court, judge of the superior
or district court, magistrate, member of a
16 city council or borough assembly, elected city
or borough mayor, or a member of an elected
17 school board;"
18 The extremely broad jurisdictional grant to the Ombudsman

19 is certainly consistent with the legislative desire to provide,

20 in the Office of the Ombudsman, an accessible and official clearing-
21 house for citizen complaints. The Bar fits one or more of the

22 entities* defined as "agency" in AS 24.55.330 (2). First, it is a

23 creature of the state legislature having been created by the

24 legislature as an instrumentality of the state ..." AS

25 08.08.010. The legislature further established the Board of

26 Governors and conferred upon it certain powers and duties.

27 AS 08.08.030 and .080. Those powers relate in part to the holding
28 of annual and special meetings, the collection and disbursement

29 of funds and the organization and functioning of the Bar.

30
31

-39 Page Four of Eight
Hedland. Fleischer

a Friedman
attorneys at law
SUITE 400
tom WEST STM AVENUE
SNCMORAGE. AK. 99501
(907 ) 279-5526
and (907) 276-3633
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In essence, the legislature has charged the Bar with
certain managerial functions relating to matters of public concern.
That such functions are matters of public concern can hardly been
contested. As the Court stated in In Re Paul, 17 Alaska Reports,
360 (D.C. Alaska, 1957):

"For over 30 years there has been a
constant growth in the system of integrated

bars throughout the nation; in some states
they have been created by statute, in some
by court rule, but in all, the Bar of the

state or other jurisdiction, has taken a
leading role in policing their membership
so that the standards of the lawyers would
be kept at a high level in order that in
their dealings with the public they would
maintain proper comportment so as to
protect the public interest and safeguard
the general welfare of those with whom they
dealt.” Id. at 368.

The Court in Petition of Moody, 524 P .2d 1261 (Alaska 197~
also discussed the public benefits of an integrated bar stating

that:

"The disadvantages to an individual in such

a system are believed to be outweighed by

the advantages achieved by the profession

as a whole, and by the public to whose
benefit it is that the profession be governed
effectively by an authoritative organization.
ld. at 1266.

7N\s far as the jurisdiction of the Office of the Ombudsman

over the Bar is concerned, given the absence of any statutory
exemption which explicitly or even implicitly contravenes the
broad jurisdictional grant, an investigation by the Office of the
Ombudsman of alleged administrative abuses by the Bar is clearly
contemplated by the legislature. In the case of Application of
Peterson, 499 P .2d 304 (Alaska, 1972), Peterson petitioned the
Alaska Supreme Court for admission to the Alaska Bar Association

alleging that the hearing afforded him by the Bar after he failed

Page Five of Eight
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the January and September, 1967 bar examinations was inadequate

and that the scoring system wutilized was unfair. The Court held

that the "substantial evidence test" was the appropriate standard

of administrative review stating that .we have consistently

adhered to the substantial evidence test as the appropriate scope

of review with regard to appeals from administrative agencies.

Id. at 307 (Emphasis added).

The Court obviously considered the Bar to be an

tive agency when it stated that:

"The legislature has expressly included
the Board of Governors of the Alaska Bar
Association as an agency subject to the
adjudicative procedures of the Alaska
Administrative Procedure Act, AS
44.62.010-650." Id. at 306.

However, the Court did not find that the Bar was an agency because

it was subject to the A.P.A. but rather that it was an agency

which was subject to that Act. The subsequent action of the

legislature in deleting the Bar from the Ilist of agencies subj .ct

to the Administrative Procedure Act cannot seriously be relied

upon to support a conclusion that the Ilegislature was therefore

indicatino that the Bar was not an agency. Such an analysis was

rejected by the Court in Chronicle Publishing Company v. Superior

Court, 354 P.2d 637 (Calif. 1960). In Chronicle, the publishing
company served interrogatories on the State Bar of California
seeking information as to complaints and disciplinary actions
taken against Victor E. Coppa, an attorney who had filed a libel
action against it. In considering whether or not the State Bar
could claim a privilege based upon a section of the Code of Civil
Procedure relating to testimony of a "public officer”™ the Court
seated:
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Court was

"That the Legislature considered the State Bar

as at least akin to a state public body or
agency and hence its officers as ‘'public
officers' is illustrated by the last para-
graph of section 6001, where it appears that
the Legislature felt the necessity of
providing that laws prescribing procedures
for state bodies, agencies, or classes, did
not apply to the State Bar, thus indicating
that the Legislature considered the State
Bar in their category..." Ld. at 645.

In McGregor v._Clawson, 506 S.W.2d 922 (Tex.

1974)

faced with a question concerning the proper venue

the

for

disbarment brought by the State Bar of Texas against McGregor,

attorney

licensed in Texas. While the case turned on whether

venue provisions in the State Bar Act prevailed over a more

general

status

c

of

ivil rule, the Court did discuss the governmental

the Bar.

"The State Bar Act is purely a creature
of statute, prescribing the machinery
and procedure by which the State Bar has
been empowered to bring and maintain the
disbarment suit in question. But for the
statute, the State Bar and District
Grievance Committee would have no exist-
ence." Id. at 923.

The Court went on to say that:

"The State Bar and its Grievance Committees
exist solely by virtue of the exercise of
the power of the State, acting through its
legislative department. They are administra-
tive agencies of the State. ... The Legisla-
ture could at any time terminate their
existence and provide other and different
means for handling of the matters now

entrusted to them. They (the State Bar and
Grievance Committee) are creatures of the
State. An agency created by the State for
the better ordering of government has no
privileges, immunities or rights under the
State and Federal constitutions which it
may invoke in opposition to the will of

its creator.” Id. at 929.
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The Office of the Ombudsman
Properly Subpoenaed Donna C. Willard

AS 24.55.170 (a)(l) confers wupon the Office of the
Ombudsman the power to issue subpoenas compelling production of
documents. AS 24.5b.170 (b) further sets forth the procedures to
be followed should the person subpoenaed refuse to comply. The
Ombudsman has properly applied to this Court for an order compelling
compliance.

Conclusion

For the reasons set forth above, this Court should make
and enter its Order requiring Donna C. Nillard to comply with the
Office of the Ombudsman's Subpoena for Production of Documents.

DATED at Anchorage, Alaska, this 21st day of August,
1979,

HEDLAND, FLEISCHER & FRIEDMAN, P.C.

Page Eight of Eight
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John M. Conway, Esq.

ATKINSON, CONWAY, YOUNG, H @ E DIV I-ﬂ,v

BELL & GAGNON
Attorneys for the Board of Governors JU

of the Alaska Bar Association AUG 10 1979
420 L Street, Suite 500 ANCHORAGE
Anchorage, Alaska 99501 OFFICE OF THE OMBUDS
Telephone: (9C7) 279-5563

STATE OF ALASKA

OFFICE OF THE OMBUDSMAN W w nauv naivto

In the matter of
RECEIVED

Ombudsman Complaint
No. A79-0641, A79-0642 «AUG 1 ¢ 19/

"IEDUUd nuscHES

fA friCDnan
RESPONSE TO SUBPOENA FOR PRODUCTION OJ DOCUMENTS

DONNA C. WILLARD, President, Alaska Bar Association,
responds to the subpoena directed to her under date of August 2,
1979 in the fo lowing manner:

1. The Alaska Ombudsman does not have jurisdiction to
investigate the acts of the Alaska Bar Association.

2. To the extent, if any,that Alaska Statutes pur-
port to confer jurisdiction on the Alaska Ombudsman to investi-
gate acts of the Alaska Bar Association, such statutes are in
conflict with the doctrine of separation of powers.

3. That Donna C. Willard will be absent from the
State of Alaska on official business of the Alaska Bar Associa-
tion frém August 7, 1979 to August 16, 1979.

4. The President-Elect of the Alaska Bar Association
is out of the State of Alaska on official business of the Alaska
Bar Association until August 16, 1979.

5. The regularly employed bar counsel of the Alaska
Bar Association is presently cut of the State of Alaska.

6. Donna C. Willard hasno authority to release
information concerning the Alaska Bar Association without the

prior approval of the Board of Governors of said association.



The Board of

the Ombudsman

actions of the

Governors

subpoena.

Ombudsman

will meet on September 6, 1979 to consider

President Willard requests that all

relating to enforcement of the subpoena

be deferred wuntil after the Board of Governors has had time to
consider the subpoena and instruct Donna C. Willard as to the
Board's response.
7. Category numbered 4 of the subpoena dated
August 2, 1979 exists only in the form of personal, as opposed to
official, records of Donna C. Willard.
DATED this 10th day of August, 1979.
ATKINSON, CONWAY, YOUNG,
BELL & GAGNON
Attorneys for ,tlie~5S~-rd of Governors
oTS+he Alaska(Bar Association
I»W 0IMCI5
INSON.CO iway
YOUNG.Bril
GAGNON.INC.
<101 SIMM
NMH moo*
“HORAOC AIASfcA
e 279%6/3
RESPONSE TO SUBPOENA

Page 2
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mlpiarism a,

Flavin
July 16, 1979
Donna C. Willard, Esq.
President
Board of Governors
Alaska Bar /association
360 K Street
Anchorage, Alaska 99501
Re: Ombudsman
and A79-0642
Dear Ms. Willard:
Please take notice that the O ffice of the
has received the following complaints:
A79-0641: that the Alaska Bar Association
adequately investigated or resolved grievances

Complaints

has
filed

Stile ol AtasVa
Reply lo:

£] 840 K Street, Room ?03
Anchorage, Alaska 99501

(907) 276-4011

O  Pouch WO
Juneau, Alaska 99B11
(907) 465-4J70

0 P.O Bo* 74358

rairtanks. Alaska 99707
(907) 452-4001

A79-0641

Ombudsman

not
by

citizens against attorneys subject to the Bar Association's
grievance and disciplinary procedures and that the employment
contract for the Bar Counsel is excessive in salary and vacation.

A79j70642": that members of the Board of Governors have
expended excessive amounts of Bar Association funds for travel
and associated expenses outside the State of Alaska for activities
not directly benefitting the Alaska Bar Association or its
membership; that the expenditure of Bar Association funds for
the guest speaker at the 1979 Hawaiin Conference was improper.

The O ffice of the Ombudsman has commenced this investigation
pursuant to AS 24.55.110. The O ffice of the Ombudsman has
jurisdiction over administrative acts of the Alaska Bar Association
pursuant to AS 24.55.1000/and AS OB.08.010.

0

Our investigators plan to examine the financial records
of the Association on July 30, 1979, beginning at 8:00 a.m.,
at the Bar‘Association offices. If this time is inconvenient
we will be. glad to reschedule the inspection.

Pursuant to AS 24.55.160 we also request copies of the
following documents:

1) Minutes of the Board of Governor's meetings for

the last tvo fiscal years;
2) A copy of t ,e employment contract for the Alaska
Bar Counsel and
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Donna

PUSPIUpIW m MRLIJIFIT  >s w

of
in

receiving the above

for

all
the

your

Sin

reports concerning
grievances filed
last two years.

consideration in

cerely,

Frank Flavin

Omb

C. Willard
July 16, 1979
Page 2
3) 7 copy of statistical
and disposition
Bar /association
We vould appreciate
to July 30, 1979.
Thank you very much
FF:rj

udsman

the
with

this

number
the

information prior

matter.



BOARD OF GOVERNORS

ALASKA B AR ASSOCIATION

0*r-ctwi P.O. BOX 279
o Board Mr.Mntns
ANCHORAGE, ALASKA 99510
DONNA C WILLARD
rwr i Wint AREA CODE 907/272*7469 ALBERT H BRANSON
»NC* 0**C( STANLEY T. FISCHER
WILLIAM B BOTELL Witliam Garrison, Bar Counsel KAREN L. HUNT
NT CLtCT
JUNC*U ELIZABETH P. KENNEDY
JONATHAN H LINK EDWARD G. KING
vice rutbedent JONATHAN H LINK
*
rah0vndt WILLIAM B. ROZELL
EDWARD G KING
ticnrTAHY RICHARD D SAVELL
KLTCHIK AN DONNA C. WILLARD

HAKD DELIVERED

July 19, 1979

Frank Flavin

Ombudsman

840 K Street, Room 203
Anchorage, Alaska 99501

Dear Frank:

As you are aware, the Board of Governors is in receipt of
your letter dated July 16, 1979, setting forth two complaints directed
at the Board and staff of the Alaska Bar Association.

| found our meeting v/ith you, on July 18, 1979, to be very
informative and have relayed to the Board the information that you

provided.

After due consideration, the Board wishes me to inform you
that all members of this Association are entitled to inspect all hooks
and records not catalogued as confidential. Therefore, we will be pleased
to provide you, in the near future, for review at the Bar office, the

following records:

1. The Minutes of the meetings of the Board of Governors, to-
gether with the Annual Meeting Minutes, for the past two years, after ex-
cise of Executive Session materials;

*2. Statistical reports concerning the number and disposition of
all grievances filed with the Bar Association for the past two years;
3. The financial records of the Association with respect to the

1979 Hawaii Mid-Winter CLE meeting and Board of Governors’ travel and per
diem expenses for 1979; and



July 19, 1979 ulJd JW 19 1979 <~J
Page 2
ANCHORAGE
OFFICE OF THE OMBUDSMAN

A. Upon request | will furnish, from my personal files, the bro-
chures and other data concerning the various programs in connection with the
American Bar, Western States, and Bar Leadership meetings.

There is no employment contract, in writing, with Bar Counsel.
However, | can inform you that, on Hay 19, 1979, the Board unanimously ap-
proved a one year contract, retaining Mr. Garrison at an annual salary
of $45,000.00 and providing for thirty-five days of paid vacation. This
constituted an additional twenty days of vacation over his 1978 contract,
in lieu of any salary increase.

Furthermore, Mr. Garrison's right to take his vacation was re-
stricted to times when no bar examination was in progress and when no
heavy case load on admissions or discipline was pending.

Of further benefit to you may be the fact that Mr. Garrison has
beenadmitted to the practice of law since 1966 and that, prior to being
retained by the Bar Association in 1977, he was an Assistant District At-
torney in this state for some five years.

W ith respect to the Minutes, which will take about two days to
review for deletion of Executive Session material., they will 1j ready for
your review on or before July 27, 1979, together with the Discipline re-
ports.

In connection with both Discipline and Admissions matters, we

are sure you realize that the Bar
act only as agents of the Supreme
ther requests dealing with either

I would

request, with

respect

Association and the Board of Governors
Court of Alaska. Therefore, any fur—
areas should be directed to that entity.
the

to financial

records, that your
review await my return from the Ninth Circuit Judicial Conference when |
shall finally have an opportunity to review and approve the audit which,
as 1 informed you, is currently being conducted by a Certified Public
Accountant. That task should be completed no later than August 3. Also,
1 would prefer to be present during your examination and would appreciate
it if you would coordinate with me.

As 1 mentioned earlier, the foregoing information is being provided
to you in your capacity as a member of the Alaska Bar Association. The Board
believes, however, that the Association does not fall within the jurisdiction
of the Ombudsman. Not only has the Superior Court in Horowitz The Alaska
Bar Association determined that we are not a state agency but also, similar
rulings Have been made at the administrative level. Specifically, admission
to the State Employee Retirement System and to the State Employee Credit
Union have both been denied.

TOA~ 3. 0] 3



Frank Flavin
July 19, 1979 |I|g u III
Page 3 : : *

Liu Jml 1) 1979

ANCHORAGE
Therefore, the board, at this time, respect fuW'y
ognize any jurisdistiction which you may feel you have in your official cap-

icity. Furthermore, nothing contained in this letter or ai.y agreements
which we might arrive at with you to provide materials constitutes a waiver
of the Bar Association’s right to assert the jurisdictional issue and any

other defenses which it might have.

N If | can be of any further assistance, please do not hesitate to

call.
Sincerely yours,
ANASTo\BAR ASSOCIATION
Dbnna C. Willard
President

Wi
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Stalo ol Alask,
Frank Flavin Reply !c.
b3 840 K Slrect. Room ?03
July 31, 1979 Anchorage. Alaska 99501
(907) 276-4011
(| Pouch WO
Juneau. Alaska 99B11
(907) 465-4970
D c Woill d £ [ P.0 Box 74358
onna % thhard, E£sq. Fairhanks . Alaska 99707
President (907) 452-4001
Alaska Bar Association
P.O. Box 279
Anchorage, Alaska 99510
Pe: Ombudsman Complaints A79-0641
and A79-0642
Dear Ms. Willard:
1 have reviewed our statute and relevant court cases
and feel strongly that the Alaska Bar Association is subject
to the jurisdiction of the Office of the Ombudsman.
All previous and future <contacts between myself or any
other member of this office are within the scope of the authority
and duties of the Office of the Ombudsman.
I am treating these complaints as any other complaints
in this office. Consequently, they have been assigned to
Paddy Moriarty, Deputy Ombudsman and Supervisor of the Anchorage
office, fok investigation. Any future <contacts will be made
by her.
1 have reviewed the specific information given by our
comp lai'iants . While we are interest'l" -a all Board of Governor's
travel for the past two fiscal years, the complainants specifically
mentioned Atlanta, San Diego, Chicago and Hawaii.
Thank you for your patience and consideration in this matter.

Sincerely

Frank Flavin

Ombudsman



STATE Of ALASKA

OFFICE OF THE OMBUDSMAN
In the natter of )
)
) SUBPOENA FOR PRODUCTION OF DOCUMENTS
Ombudsman Complaint )
Ho. A79-C641 _,_ A79-067,2
TO: Donna C. Willard
President
Board of Governors
Alaska Bar Association
YOU ARE COMMANDED to appear at the office of the Alaska
Bar Association at 310 K Street in Anchorage
Alaska, on Monday, August 13 , 1979 , at 8:30 aen e *
and to produce the following documents to be used as evidence
in this complaint:
1. The Minutes of the meetings of the Board of Governors,
together with the Annual Meeting Minutes, for the past two
years, after excise of Executive Session materials relating
to grievances concerning at' rneys;
2. Statistical reports concerning the number and disposition
of all grievances fil d with the Bar Association for the past
two years ;
3. The financial records of the Association with respect to
the 1979 Hawaii Mid-Winter CLE meeting and Board of Governors'
travel and per diem expenses for fiscal year 1979; and
A. Brochures, pamphlets or other written materials describing
any meetings attended outside the state of Alaska by members
of the Board of Governors.
DATED:
Padeen Moriarty

Acting Ombudsman
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RETUFIl jr SERVICE OF SUBPOENA

I hereby return that 1| served the annexed subpoena on

C\/>h/0jl- L n AFF by delivering a copy

therlof to dri-rfu

DATED:

Received by jsr /?

Date:

3cr”
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John M. Conway, Esq.- " .
ATKINSON, CONWAY, YOUNG, t h
BELL & GAGNON m e@@0| | IS

Attorneys for the Board of Governors

of the Alaska Bar Association AUG 10 1979 U!
420 L Street, Suite 500

Anchorage, Alaska 99501 _ anchorage
Telephone: (907) 279-5563 OFFICE OF THE ONiGUCOMAfI

STATE OF ALASKA

OFFICE OF THE oMBUDSMAN F 1 AVAUT nFUVEKM

In the matter of

D e c e i v e d

Ombudsman Complaint
No. A79-0641, A79-0642 Aug 10 1579

& FHieOMAN
RESPONSE TO SUBPOENA FOR PRODUCTION OF ju.CUMENTS

DONNA C. WILLARD, President, Alaska Bar Association,
responds to the subpoena directed to her under date of August 2,
1979 in the following manner:

1. The Alaska Ombudsman does not have jurisdiction to
investigate the acts of the Alaska Bar Association.

2. To the extent, 1if any, that Alaska Statutes pur —
port to confer jurisdiction on the Alaska Ombudsman to investi—
gate acts of the Alaska Bar Association, such statutes are 1in
conflict with the doctrine of separation of powers.

3. That Donna C. Willard will be absent from the
State of Alaska on official business of the Alaska Bar Associa-—
tion fr«E>m August 7, 1979 to August 16, 1979.

4. The President-Eiect of the Alaska Bar Association
is out of the State of Alaska on official business of the Alaska
Bar Association until August 16, 1779.

5. The regularly employed bar counsel of the Alaska
Bar Association 1is presently out of the State of Alaska.

6. Donna C. Willard has no authority to release
information .oncerning the Alaska Bar Association without the

prior approval of the Board of Governors of said association.

R, \t]a
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IN THE SUPERIOR COURT FOR THE STATE OF

THIRD JUDICIAL DISTRICT

STATE OF ALASKA, OFFICE OF
| THE OMBUDSMAN,

Plaintiff,
VS.

DONNA C. WILLARD, President,
Alaska Bar Association,

Defendant

Civil Action No. 3AN-

APPLICATION FcR ORDER COMPELLING
COMPLIANCE Wi"TH OFFICE OF THE
OMBUDSMAN SUBPOENA

Comes now the State of Alaska, Office

by and through 1its attorneys, Hedland, Fleischer

ALASKA

of the. Ombudsr.an,

& Friedman, and

respectfully applies to this Court, pursuant to AS 24.55.170(b),

AS 44.62.590 and Rule 45(g) of the Alaska Rules of Civil Procedure,

for an Order compelling the compliance of Donna C. Willard,

President of the Alaska Bar Association with the Office of the

Ombudsman Subpoena for Production of Documents served on her on

August 2, 1979.

* This Application 1is supported by the Affidavit of Frank

Flavin, Ombudsman and the Memorandum filed herewith.

DATED at Anchorage, Alaska, this

1979.

day of August,

HEDLAND, FLEISCHER & FRIEDMAN

Atb yieys for ~he Office of the

mbudsmf

By

Friedman

land F|'3E
e na. elscher
£

riedman

d
ATTCR\EY* Al LAW
JUITE 40

J6WEST 61H AVBNE

NCHORAGE. AK 09501

<907) 279-5520

ANO <007 > 278-3633
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT
STATE OF ALASKA, OFFICE OF
THE OMBUDSMAN,
Plaintiff,
VS.

DONNA C. WILLARD, President,
Alaska Bar Association,

Defendant

Civil Action No. 3AN-

AFFIDAVIT OF FRANK FLAVIN
STATE OF ALASKA

THIRD JUDICIAL DISTRICT )

Frank Flavi”, being first duly sworn upon oath, deposes
and says:

1. That 1 am the Ombudsman of the State of Alaska,
Office of the Ombudsman.

2. That on August 2, 1979, Padeen Moriarvy, acting as
Ombudsman because of my absence from the State of Alc.ska, executed
a Subpoena for Production of Documents, a copy of which 1is
attached hereto as Exhibit "A"™, page one.

3. That the official records of the Office of the
Ombudsman, attached hereto as pages two and three of Exhibit "A",
indicate that said Subpoena was personally served upon Donna C.
Willard and was also served upon her through service on John R.
Loaff at the Alaska Bar Association.

4. That on August 10, 1979, the Office of the Ombudsman
received a Response to Subpoena for Production of Documents, a

copy of which 1is attached hereto as Exhibit "B"™, contesting the
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jurisdiction of the Office of the Ombudsman and further indicating
that the Subpoena for Production of Documents requiring produc—

tion on Monday, August 13, 1979 would not be complied with.

FRANK FLAVIN

SUBSCRIBED and SWORN to before me this day of

August, 1979.

NOTARY PUBLIC in and for Alaska
My Commission Expires:

Affidavit of Frank Flavin

Page Two of Two



In

the matter of

rr7r*c vH 71/1JAA

OFFICE OF THE OMBUDSMAN

)
) s
) = SUBPOENA FOR PRODUCTION OF DOCUMENTS

Ombudsman Ccmplaint )

No. A79-06A3, A79-06"2
TO: Donna C. Willard

President

Board of Governors

Alaska Bar Association

YOU ARE COMMANDED to appear at the office of the Alaska
Bar Association at 310 K Street in Anchorage «
Alaska, on Monday. August 13 » 1979 > at 8:30 a-m. ,

Y

and to produce the following documents to be used as evidence
in this complaint:

1. The Minutes of the meetings of the Board of Governors,
together with the Annual Meeting Minutes, for the past two
years, after excise of Executive Session materials relating
to’ grievances concerning attorneys;.

2. Statistical reports concerning the number and disposition
of all grievances filed with the Bar Association for the past
two years;

3. TVie financial records of the Association with respect to
the 1979 Hawaii Mid-Winter CLF, meeting and Board of Governors’
travel and per diem expenses for fiscal year 1979; and

N, Brochures, pamphlets or other urif.ei materials describing

any meetings attended outside the .state of Alaska by members
of thQ Board of Governors.

By .HiP>rr ILR"



RETURN OF SERVICE (oF SUBPOENA

I hereby return that 1 served the annexed subpoena on

Y AN/ d (LiMiZifteia. by delivering a copy

thereof tojrrw:

DATED:

Lk w M s . 0o 1 4
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John M. Conway, Esq.

KATKINSON, CONWAY, YOUNG, HD a © H OW ifji

BELL & GAGNON
Attorneys for the Boai"d of Governors

of the Alaska Bar Association " AUG 10 1979
420 L Street Suite 500!

| . ANCHORAGE
Anchorage, Alaska 99501-
Telephone: (907) 279-5563 OFFICE OF THE OMBUDSMAN

STATE OF ALASKA

OFFICE OF THE OMBUDSMAN

In the matter of
Ombudsman Complaint
No. A79-0641, A79-0642
RESPONSE TO SUBPOENA FOR PRODUCTION OF DOCUMENTS

DONNA C. WILLARD, President, Alaska Bar Association,
responds to thesubpoena directed to her under date of August 2,
1979 in the following manner:

1. The Alaska Ombudsman does not have jJjurisdiction to
investigate the acts of the Alaska Bar Association.

2. To the extent, 1if any, that Alaska Statutes pur —

port to confer jJurisdiction on the Alaska Ombudsman to investi—

gate acts of the Alaska Bar Association, such statutes ai'e in
conflict with the doctrine of separation of powers.
3. ThatDonna C. Willard will be absent from the

State of Alaskaon official business of the Alaska Bar Associa-—
tion from August *, 1979 to August 16, 1979.

4. The President-Elect of the Alaska Bar Association
is out of the State of Alaska on official business of the Alaska
Bar Association until August 16, 1979.

5. The regularly employed bar counsel of the Alaska
Bar Association 1is presently out of the State of Alaska.

6. Donna C. Willard has no authority to release
information concerning the Alaska Bar Association without the

prior approval of the Board of Governors of said association.

t 1"t /



The Board of Governors will meet on September 6, 1979 to consider
the Ombudsman subpoena. President Willard requests that all
actions of the Ombudsman relating to enforcement of the subpoena
be deferred until after the Board of Governors has had time to
consider the subpoena and instruct Donna C. Willard as to the
Board®"s response.

7. Category numbered 4 of the subpoena dated
August 2, 1979 exists only in the form of personal, as opposed to
official, records of Donna C. Willard.

DATED this 10th day of August, 1979.

ATKINSON, CONWAY, YOUNG,
BELL & GAGNON

UW (FHCIc
INSON. CONWAY
YOUNG.BELL
GAGNON. INC.
40 1’

nriH nooo

- . AASA
LirmaVl 2793553

RESPONSE TO SUBPOENA
Page 2



P.O. BOX 279
ANCHORAGE. ALASKA 99510
AREA CODE 907/272*7 4v.»

Randall p. Burns Executive Director
William Garrison Bar Counsel

JONATHAN H LINK
WE B¢
FAl
EDWARD G K G
FREIRY
KEICHIKAN
* March 14,

Hon. Charles H. Parr
Pouch V
Juneau, AKk. 99811

Dear Sir:

In accordance with previous representations,

forwarding to you the 1979 Audit of the Alaska

Association which just been completed.

Sincerely,

DCW/vg

1980

Board Merbers
ALBERT H BRANSON
STANLEY T FISCHER
KAREN L. HUNT
ELIZABETH P KENNEDY
EDWARD G KING
JONATHAN H. LINK
WILLIAM B ROZELL
RICHARD D SAVELL
OONNA C WILLARD

we are
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certified pimlic Accountant

40l c.noRthecn LiQlus boulcvars
suite *205
AnChORAQC, AIASKA 99503 (C907) 277-6651

January 25, 1980

Hoard of Directors
Alaska Bar Association
Anchorage, Alaska 99501

I have examined the statement of financial position cf the
Alaska Bar Association General Fund, at December 31, 1979
and the related statements of income and changes 1in accumu—
lated income for the year then ended. My examination was
made 1in accordance with generally accepted auditing standards,
and, accordingly included such tests of the accounting
records and other such tests as |1 considered necessary 1in
the circumstances.

The financial statements o~ the Alaska Bar Association for
the year ended December 31, 1978, presented herewith, were
examined by other auditors whose report dated February 1,

1979 expressed an unqualified opinion on those statements.

In my opinion, the 1979 financial statements referred to
above present fairly the financial position of the Alaska
Par Association and 1its results of operations for the year
then ended 1in conformity with generally accepted recounting
principles applied on a basis consistent with that of the
preceding year.

Sint'pvn 1v

R. Stewart McDonald
Certified Public Accountant

RSM/ss

Attachments



Alaska Bar Association General Fund

Statement cf Financial Position
At December 31, 1979 and 1978

ASSETS 1979

Cash on hand and 1in

checking account $44,436
Cash in savings accounts 60,952
Accounts receivable 890
Prepaid expenses 9,669
Fixed assets 33,832

Less allowance for

accumulated depreciation (19,.273) 14,559
Total assets S 1-30,J50 6

LIABILITIES AND ACCUMULATED INCOME

Liabilities

Accounts payable 14,069
Notes payable -0-
Revenues collected 1in
advance 94.500 $108,569

Accumulated 1income
Reserve for working
capital 13,577
Unappropriated 8,367 21,937

Total liabilities and
accumulated income $ 130.j.p.Q6

See accompanying notes to financial statements.

31,624

19j)

27,527
113,398
11,872

2,120

(X5j334) 16,290

2,302
10,000

977659

13,577

171.207

109,961

61,246

171.207



Alaska Bar Association General Fund
Statement of Changes in Accumulated Income
For the years ended December 31, 1979 and 1978

Balance at January
1, 1978

Net loss for the year
ended Dec. 31, 1978

Bf.lance at December
31, 1978

Net loss for the year
ended Dec. 31, 1979

Balance at December
31, 1979

Reserves for

Working Capital Unappropriated
$13,577 68,789

- (21,120)
13,577 47,669

- (39,309) __

$\3.577 8,360__

See accompanying notes to financial statements.

Total

82,366

(21,120)

61,246

(39,309)

21 ,937



Alaska Bar Association General Fund
Statement of Revenues and Expenses
For the years ended December 31, 1979 and 1978

1979 1978

Revenues $425,242 351 ,367
Exfenses

Bar admission 32,610 29,875

Board of Governors 40,570 34,217

Grievances 107,482 74,351

Administraticn 161,992 142,689

Continuing legal education 33,151 16,196

Other expenses 88,746 75,159
Total expenses JG4 ,551 372,487
Net loss $(39,309) (21.120

See accompanying notes to financial statements.



Alaska Bar Association General Fund
Notes to Financial Statements
December 31, 1979 and 1978

Summary of significant accounting policies:

a)

b)

c)

The Association®s accounting records are maintained

on the accrual method. Receipts of membership dues
and other fees are recognized as revenue in the period
to which they apply. Expenses are recognized 1in the

period in which they are incurred.

Library end equipment: Contributions of books are
recorded at their estimated fair market value at

time of receipt, and other items are recorded at cost.
Depreciation expense 1is computed by the straight-line
method over the estimated useful life of the assets.

Income taxes: The Association 1is exempt from income
taxes as an instrumentality of the State of Alaska.

Reserve for working capital:

a)

The reserve vas created by the Board of Governors as
a segregation of the General Fund Balance. The fund
is not restriced to any specific purpose.



Alaska Bar Association General
Statement of Changes
For the years ended December 31,

Cash balance at beginning
of year

Cash collections
Dues, fees and other 1income

Changes*je prepaid income
Note payable
Total cash collections
Cash disbursements
Operating expenses before
depreciation
Purchase of fixed assets
Payoff of. notes
Total cash disbursements
Net increase (decrease) of cash
Cash balance at end of year
Cash on hand represented by
income attributable to

future year

Cash surplus

See accompanying notes tc financial

1977

$113,675

278,406

12,299

290,705

261,359
2,016
1, 545

264,920

25,785

139,460

63,459

$ 76,001

in Cash
1977 through 1979

statements.

1978

139,460

348,804
30,749
30,000

389,553

379,697
7,839

2 e
388.088
1,465

140,925

97,567

43,358

1979

140,925

436,224

(3,159)

433,065

456,394
2,208
10,000
468,602

(35,537.)

105,388

94,500

10,888
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Alaska Bs.r Association
Analysis of Revenue and Expenses
For the years ended December 31, 1979 and

December 31, 1979 Referral Admissions Grievances
Revenues j
Direct $ 3,475 38,760 50,400
Interest
Other
Total revenue 3,475 38,760 50,400
Expenses
Direct 14,777 32,610 107,482

Board of Governors
Administrative
Legislative auditing
Newsletters
Contractual services
(insurance)

Committies

Total expenses 14,777

Net 1income (loss) $(11,302)

December 31, 1978

Revenues
Direct $ 3,125
Interest
Other

Total revenue 3, 125

Expenses
Direct 12,200
Board of Governors
Administralive
Legislative auditing
Newslet" trs
Contractual services

(insurance)
Committies
Total expenses

Net income (loss) ﬁ( 9,075)

See accompanying rotes to financial

32,610 107,482

6,150 (57,082)

48,686 54,620

48,686 54,620

29,875 74,351

12,900 98 873 74,854

H D S
1978
Education Convention Other Tota 1l
|
50,694 52,970 211,47S
9.587
7,878
50,694 52,970 228,943 425,242
33,151 52,816
40,571
: . . . * " 161,992
10,444
6,586
3,212
910
33,151 52,816 223,715 464,551
17,543 154 5,228 (39.309
11,687 29,701 191,266
7,443
4,839
11,687 29,701 203,548 351,367
1C,196 30,738 -
34,217
142,689
8,762
10,885
11,642
. 932
19,196 39,739 299,127 372,487

18, 8:!'n1w aifc-xn T igh]i'g’ 731}1']-in 0i— $u4r’a95g?-9n%iM nifm nnngril'xﬁe(l)a%'r?

statements.



certified puBlic Accountant

40le.noRthem Lights BOulevARft
suite 205
AHChORAQC, AIASkA 99503 (.907)277-6651

January 25, 1980

Board of Directors
Alaska Bet Association
Anchorage, Alaska 99501

I have examined the statement of financial position of the
Alaska Bar Association Client Security Fund, Alaska Bar
Foundation and Alaska Bar Insurance Trust, at December 31,
1979. My examination was made 1in accordance with generally
accepted auditing standards, and, accordingly 1included such
tests of the accounting records and other such tests: as |
considered necessary i.l the circumstances.

The financial statements of the Alaska Bar Association for
the year ended December 31, 1978, presented herewith, were
examined by oilier auditors whose report dated February 1,

1979 expressed an unqualified opinion on those statements.

In my opinion, the 1979 financial statements referred to
above present fairly the financial position of the Alaska
Bar Association and its results of operations for the year
then ended 1in conformity with generally accepted accounting;
principles applied on a basis consistent with thft of the
preceding year.

Sincerely,

R. Stewart McDonald
Certified Public Accountant

RSM/ss

Attachments



Alaska Be.r Association
Client Security Fund
Statement of Financial Position
At December 31, 1979 and 1978

ASSETS 1979

Casa in savings $4P"36.1

ACCUMULATED INCOME

Client security fund
Balance, January 1, 33,044
Gross revenues from dues
for the year ended
December 31, 1.2, 317 $4573(31

See accompanying notes to financial statements.



Alaska B=,r Foundation
Statement of Financial Position
At December 31, 1979 and 3978

ASSETS
° ; 1

Cash 1in bank

LIABILITIES and ACCUMULATED

Accounts payable, Alaska Bar
Association

George F. Booney Fund
Balance at January 1,
Interest 1income
Balance at December 31,

€ wme «

Total liabilities and accumulated
income

t

i9g"9

INCOME

See accompanying nol.es to financial statements.

319.

263

056

319



Alaska Bar Association
Insurance Trust Fund
Statement of linancial Position
At December 31, 1S79 and 1978

ASSETS 1979

Cash e $ 3-971

LIABILITIES w7

Insurance premiums paid
in advance $ 3,971

Administrative fees due to
General Fund

Total Iliabilities $ 3.971
Revenue $15,912
Insurance premium paid 15,912
Net revenue over expense $_-0-

See accompanying notes to financial statements.



Alaska Bar Association Trust Find
Notes to Financial Statements
For the year ended December 31, 1978

The Trust. Fund was organized March 11, 1976 pursuant to a
trust indenture entered into by the Alaska Bar Association

and its members. Operations began April 1, 1976.
L} r.Sv* * "

* * *

The purpose of the Trust 1is to provide and maintain a broad
range of health and welfare benefits for the Association’s
members, their employees and families through insurance
policies 1issued by licensed insurance carriers. These benefits
were available tc the Association®s members through the
Association®s Group Insurance Fund prior to the organization

of the Trust Fund.

* x o - - 7 Tr

Significant Accounting Policies:

The following is a summary of the Trust Fund®"s significant
accounting policies:
i » ) \

Insurance Premiums

Insurance premiums are recognized as revenuse at the time
the premiums are due md payable to the 1insurance carriers.
Amounts received from subscribers 1in excess of amounts
immediately due and payable to the carriers are deferred
until the premium due date. ; %

y . “F 4%

Admi nisirati ve Fees

Administrative fees collected from subscribers are recogr zed
as income when collected. At the time tlie fees are collected
an expense 1is recorded to recognize the adminikcrative support
provided by the Alaska Bar Association.

Income Taxes

The Alaska Bur Association Trust Fund 1is subject tc 1income
taxation as a complex trust as defined by the Internal Revenue
Code. A provision for income taxes will be provided should
the Trust have taxable 1income in the future.
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Alaska Jiiate legislature

House of Representatives

Committee on judiciary Pouch V
State Capitol

Business Juneau, Alaska 99811

Anchorage phone: 277-7548
Anchorage address:

1016 W. 6th, Suite 201
Anchorage, Alaska 99501

To: Billv Berrier, Legislative Affairs

From: Peggy Berck, House Judiciary Committee

Date: October t7 1979

Re: Requests for Legal Opinions

I . Backgroun i.

In late July, 1979, the House Judiciary Committee was 1informed
by the Speaker of the House that the House Judiciary Committee
would be the committee of referral in the House regarding the
1980 sunset review of the Alaska Bar Association. Advance
notice of this intended referral was provided in order that
Committee staff might have sufficient time to collect the

data necessary for this review.

In early September, 1979, the House J-diciary Committee
informed the Alaska Bar Association of the Committee®s role

in the sunset review of the association and of the Committee"s
intent to request information from the association. ( A copy
of this leti.er is attached.)

On September 17, the Alaska Bar Association responded to the
Committee. In essence, the association stated that it was not

a state agency subject tio sunset review. However, the association

did state that it would provide non-confidential information to

the Committee. 1 plan to submit the Committee®"s first series of
informational requests the week of October 22. Should the association
fail to cooperate, 1| shall immediately inform you of such fact.

(A copy of the ipsociation®s letter is attached.)

Il Requests for Legal Opinions.

First, the House Judiciary Committee seeks a legal opinion regarding
the Alaska Bar Association®s position in this matter. This legal
opinion should include, but not be limited to, the following 1issues:

1. Is the Alaska Bar Association a state agency subject to sunset
review?



2. If the Alaska Bar Association is construed not to be a state
agency, what: authority does the House Judiciary Committee have
to investigate the Alaska Bar Association?

3. Are the House Judiciary Committee and the State Auditor limited
to obtaining non-confidential information from the Alaska Bar
Assocj ation?

4. 1f the Alaska Bar Association 1is construed not to be a state
agency, 1is the legislature empowered to repeal the Alaska Integrated
Bar Act without affording the association the extensive review

that 1is required in a sunset termination.?

To assist the preparation of this legal opinion 1 have collected the
following materials: all memoranda filed in the ombudsman case and the
briefs filed in the Horwitz appeal.Tnose materials are included

with this request.

Second, the House Judiciary Committee seeks a legal opinion
regarding the authority of the legislature to regulate the
practice of law outside the court room. The Committee 1is
aware of the fact that the Alaska Supreme Court contends that
it has the ultimate power to govern the practice of law as a
part of 1ts inherrant power to control officers of the court.
However, the Committee desires to explore whether or not the
Supreme Court®"s power is limited to regulating legal practices of a
litigation nature. This issue was explored in an article by
John Havelock in the recent issue of the Bar Rag and a copy
is attached for your information.

I1l1. Sugested Deadlines for Opinions Requested.

First Opinion Request: no later thar Nov. 6, 1979.

Second Opinion Request: no later than Nov. 15, 1979.

Thank you tor your cooperation in this matter. If 1 can be of

any further assistance to you please contact me at my Anchorage
Office.
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Crooked Lawyers

GO Free

“A grievance system that moves in secret, then winds
up disciplining a minuscule percent of those whose
conduct iscomplained about, can be neither elFeetive

nor credible. Here’s what

i Volk 1aw viK iiil);irdics w,
case, charges an exorbitant kv
or Meals your money, what can
you ilo about i Short of suing fm
nvalpractice, \ou must take \woiir
complaint to agrievance committee
made up of other lawyers. What are
your chances of getting a fair hear—
ing3 According Inall a\ailable statis—
tics, they are so slim that you would
be wasting your time. lbr example:
= In Pennsylvania, of the <Pl
complaints filed against lawer® from
1173 through 1978, only one per—
cent— 120- resulted in public punish
mem. lhe altitude of Pennsylvania
grievance attthoiilies s reflected in
tlu form Icttei all complainants re
ceive. It says that "nearly al lawets
are reputable and sintere”? that tin
complaint "mas ihesiiiallv alltii tin

L 1] IIW

must be done

law yer sability to eatn a ltsmg ; that
he will "iiuvitablv sullc/ from the
accusation, even il lies innocent:
and that complainants "should not
expect to he given detailed reasons
for the final disposition of then
charges.

® In\cw York < in,of the “Ta
complaints disposed of In the cits
bar’s giievanct committee in 107/
only 20 brought puhln punishment.

e In lovis, of the N?5n com
plaints filed against lawvers from
1075 thio Tgh /77 .fewi 1 than thru
percent resulted in am diseipiin
al\ action 1l all. ami <oiks one pi l
icnf- 77 ests ii.olnd in pilldk

punishtui nt.

I'igtiM  liki 1In -1 are »aming 1
glow iug demand that tin Inns
ijiievaiiM (oinmiin 1 mi, m of diip
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ciplining itself be abolished ami
handed over to outside regulators.
Lawyers, however, insist this is un-
necessary because they are now
cleaning up the mess by themselves.
Are they?

For the answer, it's first necessary
to penetrate the almost total secrecy
with which they’ve surrounded their
peer-review work. Fortunately, dur-
ing the 1770sthe profession allowed
the public to get two peeks behind
this screen.

Silverman's bomb. In 1975. a pan-
el headed by Wall Street lawyer
l.,eon Silverman investigated the
workings of the grievance commit-
tee of the Association of the bar of
the City of New York. This commit-
tee. responsible for policing 35.000
New ‘tork City lawyers, lias often
been cited as one ol the country's
best peer-review'groups. Hut Silver-
man's report landed on it like a
bomb. Two of the report’s findings:

Although almost all complaints
handled came from clients, the com-
mittee showed a distinct tendency to
lake the word of .1 law \ei over that of
a client, even when the lawyers
record contained a long list of pre-
vious complaints. |he report cited
case after case in which serious com-
plaint'.-theft of client funds, neglect
of clu iil cases, recessive Ices, incom-
petence, bribeiy—were dismissed
without any investigation at all, or
with mrielv a phone call to the
accused lawyer to ask Inin whether
the complaint was tine. One typical
case concerned a lawyer ch.ugcd
with Lil'ifwug diKiiinents, with-

holding client funds and lying about
his fee. The lawyer had a long history
of similar complaints, which had
produced two official warnings and
one formal charge of misconduct.
Nevertheless, without even investi-
gating the complaint, the committee
dismissed it as a "fee dispute.”

Secrecy was another problem. In
New York (as in almost all states) it
is illegal to give out am information
about acomplaint against a lawyer-
even the fact that there IS a com-
plaint-ink the lawyer has been
found guilts by the courts. This
meant that almost everything the
committee did was kept secret from
the press, the public and the rest of
the bar.

From 1974 to 1975. the committee
received '4.?" complaints. Of IliC'C,
the public learned about onlv loin :
two that produced public suspen-
sions and two that produced disbar-
ments. About 2joo complaints were
secretly dismissed, and about too
resulted in secret reprimands.

"It is little wonder,” concluded
the Silverman report, "that some
attorneys do not feel impelled to
be responsible to the disciplinary
system. A system that moves in
secret, then winds up disciplining
a minuscule percent of those whose
conduct is cotnpl.lined about, can
be neither eflecinc nor credible."

Paper Tiger. Ate things any bettei
in tlie rest of the country"In 1970 the
results of a tlnee-year nationwide
studv o' law yer discipline v\ere pub
lished by a special panel of the
American liar Association (AlhA)
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ciplining itself be abolished ami
handed over In outside regulators.
Lawyers, however, insist this is un-
necessary because they are r nv
cleaning up the mess by themselves.
Are they?

For the answer, it s first necessary
to penetrate the almost total secrecy
with which they’ve surrounded their
peer-review work. Fortunately, dur-
ing the tyyos the profession allowed
the public to get two peeks behind
this screen.

Silverman’sBomb. In 1975. a pan-
el headed by Wall Street lawver
l.,eon Silverman investigated the
workings of the grievance commit-
tee of the Association of the Bar of
the City of New ‘lork. Ihis commit-
tee. responsible tor policing mo
New York (its lawyers, has olteit
been cited as one of the country's
best peer review groups. But Silvei
man’s report landed on it like a
bomb. IWoof the report’s findings:

Although almost all complaints
handled came fmm clients, the com-
mittee showed a distinct tendency to
take | he word of a lawyer over that of
a client, even when the lawyer’s
record contained a long list of pre-
\Kid"' complaints. Ilie report cited
case n.cr case m which serious com-
plaints theft of client funds, neglect
of elu lit cases, excessive h cs, ouom
» Hin.e, hribcrv - were dismissed
without anv investigation at all, o1
with merelv a phone call to the
accused lawvei to ask him whether
the voinplaint was true. One typical
case concerned a lawyer charged
wuh lalsifvnig documents, wvvuli

holding client fundland lying about
Ins fee. | hc law yer had 1long history
of similar complaints, which had
produced two olfieial warnings and
one formal charge of misconduct.
Nevertheless, without even investi-
gating the complaint, the committee
dismissed it as a "fee dispute.”

Secrecy was another problem. In
New York (as in almost all states) :t
is illegal to give out any information
about acomplaint against a law'.el-
even the fact that there £ a com-
plaint- unless the lawyer has been
found gquilty In the courts. This
meant that almost everything the
committee did was kept secret from
the puss, the public and the rest of
fhe bar.

Frori toj-i to u>7v the committee
received jga's complaints. Of these,
the public learned about onlv four:
two tfiat produced public suspen-
sions and two that produced disbar-
ments, About a $00 complaints cere
scciedy dismissed, and about too
resulted in <etiet reprimands.

"It is little wonder," concluded
the Silverman report, "that some
attorneys do not feel impelled to
be responsible to the disciplinary
system, A system that moves in
secret, then winds up disciplining
1 minuscule percent ol those whose
conduct is complained about, can
be neither cllcclive nor credible.”

Paper Tiger. Arc things any better
in the test of the country: In njyo the
results lit a three-year nationwide
stiidv ol lawyer discipline were pub-
lished by a special panel of the
American Bar Association (ABA)
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chaired by former Supreme Court
lu>tice Tom C. Clark. Here is how
the Clark report summed up its
findings: "This committee most re-
port the existence of a scandalous
situation. With few exceptions, the
prevailing attitude of lawyers tow ard
disciplinary enforcement ranges
from apathy to outright hostility."

Nationally, the Clark panel
found, the grievance system was an
impoverished antique, operated by
volunteer lawyers in their spare time,
usually without adequate clerical
help or records, always m secret.
Indeed, the panel singled out the
New York committee—which at
least kept records and had a paid
stall - for special praise. One witness
said that in small communities,
where lawyers were all on a first

OAAAT Imar7* &A1 IF' 4
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Impact One'.M

lough news
for your

\ ggmpetition.

ke,

I« t

Dnvr il.oil up the wall with Impin One AMI*
Wits top of tin Imr iicqurthwl racquet And to
imptiAvytsut game cvrn further. wr 1l send yrua

Rollout*Bleu ucqucihill .vkl out booklet’ Racquethwvl

lot Winners fot SICiO Send Jshrek
¢t money order with your name
and IViru <Al rVpt_ AMF |

Mm, Santa Ana. CAV 27U}

name basis, discipline was "virtual!;
impossible."”

Another witness called the disci-
pline system a “paper tiger ('j«:
after C3se was cited of misconduct
that cither went unpunished or pro-
duced 3 secret slap on the offenders
wrist. Lawyers with long string' of
complaints against them were re-
peatedly let oil as "first offenders’
simply because the ommittee huel
no record of the previous com-
plaint*. In some jurisdictions, ever,
the tare lawyer who was disbarred
was allowed more appeals than |
man convicted of murder, anil fre-
quently the final disbarment wa*
issued so quietly that the lawvc:
could stay in practice meren «. u.o.
mg to another jurisdiction. (Hie
(lark panel found so mitty Jo
hatred lawyers still practicing that it
recommended establishment of a
"national discipline data hank t"
keep track of them.)

Whistling in the Dark. O| the i
uforrm recommended by the ( lark
panel, one in particular put the tin
ger on the real reason for the sy-ti iu >
neat lota! failure. Il involved tlm
question: Who is in the best position
to blow the whistle on Crooked
lawyers?

l.nwyei's and judges."” eoncimli.!
the Cl.uk committee, arc far better
equipped than lavmen to recognize
violations of professional standard-
I low ever, relatively few complaint-
are snhimttevl to disciplinary agtn
cies In members of the profession.
This fact lias been cited as a nta
lor problem by nearly every dim



