
981 HJ 0 AK BAR ASSN SUNSET REVIEW FILE NO, 4 */' . ■



s t a t u t o r y  d u t y  to a c t  in a r e a s o n a b l e  m a n n e r  w i t h  r e s p e c t  to 

i t s  m e e t i n g s .  S e e  A . S .  0 8 . 0 8 . 0 8 0 ( a ) ( 3 ) .

By t h e  s a m e  t o k e n  t h e  A B A ' s  a c t i o n  'n h o l d i n g  a 

b u s i n e s s  m e e t i n g  in H a w a i i  u n j u s t i f i a b l y  i n f r i n g e d  o n  p l a i n ­

t i f f s ’ l i b e r t y  a n d  p r o p e r t y  i n t e r e s t s  w h i c h  a r e  p r o t e c t e d  

b y  t h e  d u e  p r o c e s s  c l a u s e s  o f  b o t h  t h e  F e d e r a l  a n d  S t a t e  

C o n s t i t u t i o n s .

''Liberty" is n o t  c o n f i n e d  t o  m e r e  f r e e d o m  f r o m  b o d i l y  

r e s t r a i n t ;  it e x t e n d s  to t h e  f u l l  r a n g e  o f  c o n d u c t  a n  i n d i v i d u a l  

is f r e e  t o  p u r s u e ,  a n d  it m a y  n o t  b e  r e s t r i c t e d  e x c e p t  f o r  

a p r o p e r  g o v e r n m e n t a l  o b j e c t i v e .  B o l l i n g  v. S h a r p e , 347 U. S .  

497, 4 9 9 - 5 0 0  (1954). L i b e r t y  i n c l u d e s  a l l  t h o s e  r i g h t s  p r o ­

t e c t e d  u n d e r  t h e  F i r s t  A m e n d m e n t ,  U n i t e d  S t a t e s  C o n s t i t u i o n  

(and c o r r e s p o n d i n g l y  t h o s e  p r o t e c t e d  by A r t .  I, Se c .  5 & 6 o f  

t h e  A l a s k a  C o n s t . ) .  Id.; U n i t e d  F i n e  W o r k e r s  of A m e r i c a ,  D i s ­

t r i c t  12 v. I l l i n o i s  S t a t e  B a r  A s s o c i a t i o n , 3 8 9  U . S .  217,

2 2 1 - 2 2 3  (1967); G a y  C o a l i t i o n  v. S u l l i v a n , 578 P . 2d 951 ( A l a s k a

1 9 7 8 ) .

F u r t h e r ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t .  I, Sec.

2, t h e  r i g h t  o f  t h e  p e o p l e  t o  r e t a i n  t h e i r  s o v e r e i g n i t y ,  i.e . ,  

t h e i r  l i b e r t y ,  b y  m a i n t a i n i n g  a c c e s s  to a n d  c o n t r o l  o v e r  t h o s e  

to w h o m  t h e y  h a v e  d e l e g a t e d  p o w e r ,  is a l s o  a f u n d a m e n t a l  r i g h t  

p r o t e c t e d  b y  d u e  p r o c e s s ,  o n e  so obviou-; a s  to n e e d  n o  e l u c i d a ­

tio n .  S e e  C o p p o c k  v. P a t t e r s on, 2 7 2  F. S u p p .  16, 1C (S.D.

M i s s .  1 9 6 7 ) ,  w h e r e  t h e  c o u r t  a c k n o w l e d g e s  t h e  p e o p l e ' s  r i g h t  

to o b s e r v e  t h e  p r o c e e d i n g s  o f  t h e i r  l e g i s l a t u r e  a n d  c o u r t s ,  a n d
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to v i s i t  t h e i r  e x e c u t i v e .  S u c h  r i g h t  o f  o b s e r v a t i o n ,  o r  a c c e s s ,  

is f r u s t r a t e d  w h e n  t h e  p u b l i c  b u s i n e s s  is c o n d u c t e d  o u t s i d e  t h e  

b o u n d a r i e s  o f  t h e  p u b l i c ' s  s o v e r e i g n i t y ,  a.id w i t h o u t  p r i o r  

n o t i c e .

T h e  F i r s t  A m e n d m e n t ,  U n i t e d  S t a t e s  C o n s t i t u ­

t i o n  a n d  i t s  c o u n t e r p a r t s  A l a s k a  C o n s t i t u t i o n ,  A r t .

I, Sec. 5 a n d  6, i n c l u d e  a b u n d l e  o f  r i g h t s  w i t h i n  t h e i r  

p u r v i e w  a n d  w i t h i n  t h e  n o t i o n  o f  " l i b e r t y . "  T h e  b u n d l e  i n c l u d e s  

t h e  r i q h t  t o  p e t i t i o n  f o r  r e d n e s s  o f  g r i e v a n c e s ,  C a l i f o r n i a  

M o t o r  T r a n s p o r t  C o m p a n y  v. T r u c k i n g  U n l i m i t e d , 404 U. S .  508,

5 1 0  (1972); U n i t e d  M i n e  W o r k e r s  o f  A m e r i c a , s u p r a , a r i g h t  t h  it 

e x t e n d s  to s t a t e  a g e n c i e s ,  C e n t e r  f o r  U n i t e d  L a b o r  A c t i o n  v . 

C o n s o l i d a t e d  E d i s o n  C o m p a n y , 3 7 6  F. S u p p .  699, 7 0 1  ( S . D . N . Y .  

1 9 7 4 ) .  It a l s o  i n c l u d e s  t h e  r i g h t  to s e c u r e  a c c u r a t e ,  u p - t o -  

d a t e  i n f o r m a t i o n  c o n c e r n i n g  t h e  o p e r a t i o n  o f  p u b l i c  a g e n c i e s ,

In r e  V e r p l a n k , 329 F. S u p p .  433, 4 3 7  (C.D. Ca l .  1 9 7 1 ) ;  to 

r e c e i v e  s u i t a b l e  a c c e s s  to s o c i a l ,  p o l i t i c a l ,  e s t h e t i c ,  m o r a l ,  

a n d  o t h e r  i d e a s ,  R e d  L io n  B r o a d c a s t i n g  C o m p a n y  v. F . C . C ., 3 9 5  

U . S .  367, 3 9 0  (1969); a n d  to h e a r  p u b l i c  s p e e c h e s ,  M a l p u s  v. 

F o r t u n e ,  311 F. S u p p .  240, 2 4 5  (N.D. M i s s . ) ,  a f f ' d , 4 3 2  F . 2 d  

9 1 6  (5th C i r .  197 0 )  ( w h e r e  s t u d e n t s  s u e d  to s e c u r e  t h e  r i g h t  

t o  h e a r  a c o n t r o v e r s i a l  s p e a k e r  o n  c a m p u s ) .

T o  s h o w  a v i o l a t i o n  o f  a n y  o f  t h e s e  r i g h t s  a n d  t h u s  

a v i o l a t i o n  o f  d u e  p r o c e s s ,  o n e  n e e d  o n l y  s h o w  t h e i r  a b r i d g e ­

m e n t ,  d i r e c t  o r  i n d i r e c t ,  w i t h  n o  n e e d  to s h o w  i n j u r y .  G a y  

C o a l i t i o n, s u p r a , a t  960; L a ird v. T a t u m ,  4 0 8  U . S  1, 1 3 - 1 4  (1972).

-31-



H e r e  t h e  A B A ' s  a c t i o n  in h o l d i n g  i t s  G o v e r n o r s '  b u s i ­

n e s s  m e e t i n g  o u t s i d e  A l a s k a ,  w i t h o u t  p u b l i c  n o t i c e ,  a f f r o n t s  

1 a l l  t h e s e  l i b e r t y  r i g h t s ,  a n d  t h u s  v i o l a t e s  p l a i n t i f f s '  d u e

p r o c e s s  g u a r a n t e e s .  It is a t  b e s t  d i f f i c u l t  t o  p e t i t i o n  t h e  

g o v e r n i n g  b o d y  o f  t h e  A B A  if it o f f i c i a l l y  c o n v e n e s  o u t s i d e  t h e  

j u r i s d i c t i o n  it s e r v e s .  Cf. K e s s l e r , s u p r a . It is a t  b e s t  

d i f f i c u l t  to s e c u r e  u p - t o - d a t e ,  r e l i a b l e  i n f o r m a t i o n  o n  t h e  

o p e r a t i o n s  o f  the A B A ,  i n c l u d i n g  d a t a  o n  s u c h  p u b l i c l y  i m p o r­

t a n t  a r e a s  o f  c o n c e r n  a s  p r o  b o n o  p u b l i c o  w o r k ,  r e s i d e n c y  a n d  

a d m i s s i o n  rules, a n d  o t h e r s  d i s c u s s e d  in H a w a i i  (see R. 5 2 - 6 0 )  , 

if t h e  o f f i c i a l  m e e t i n g s  a r e  h e l d  a t  p l a c e s  i n c o n v e n i e n t  e v e n  

to A l a s k a ' s  m e d i a .  H o l d i n g  A B A  b u s i n e s s  m e e t i n g s  i n  H a w a i i  

m a k e s  i m p o s s i b l e  a n y  r e l e v a n t  p u b l i c  s c r u t i n y  o r  c r i t i c i s m  o f  

t h e  o r d e r s ,  p r o n o u n c e m e n t s ,  a n d  g e n e r a )  a c t i v i t i e s  o f  t h e  A B A  

G o v e r n o r s .  T h e  c o n s e q u e n c e  is a g r o s s  o v e r e x t e n s i o n  o f  t h e  

p e o p l e ' s  d e l e g a t i o n  o f  p o w e r  to t h e  A B A  (one t h a t  a l r e a d y  

r i s e s  to a l e g a l  m o n o p o l y  o v e r  the p r a c t i c e  o f  law) in v i o l a t i o n  

o f  t h e i r  s o v e r e i g n  r i g h t s .

P l a i n t i f f s ,  a l l  A l a s k a n  t a x p a y e r s  a n d  m o s t  o f  w h o m  

m u s t  p a y  d u e s  to t h e  A B A ,  a l s o  h a d  t h e i r  p r o p e r t y  i n t e r e s t s  

i n f r i n g e d  in v i o l a t i o n  o f  d u e  p r o c e s s  w h e n  t h e  A B A  u n j u s t i f i a b l y  

f e x p e n d e d  p u b l i c  m o n i e s  t o  h o l d  a b u s i n e s s  m e e t i n g  in H a w a i i .

P l a i n t i f f s  c l e a r l y  h a v e  d u e  p r o c e s s  r i g h t s  d u r i n g  

t h e  a s s e s s m e n t  o f  s u c h  d u e s  a n d  t a x e s ,  a n d  o n c e  t h e y  a r e  

c o l l e c t e d  t h e s e  d u e  p r o c e s s  p r o t e c t i o n s  d o  n o t  f a d e  a w a y .  F o r  

t h e  m o n i e s  so c o l l e c t e d  ai e h e l d  in t r u s t  b y  the p u b l i c  o f f i -
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c i a l s  r e s p o n s i b l e  f o r  t h e m .  S e e  S a v a i a n o , C i t y  o f  C h i c a g o / a n d  

B r e w e r , s u p r a . A s  t r u s t  f u n d s  t h e y  m a y  n o t  b e  s p e n t  e x c e p t  for 

a v a l i d  p u b l i c  p u r p o s e .  A l a s k a  C o n s t i t u t i o n /  A r t .  IX, Sec. 6; 

K e r b y , s u p r a , a t  703.

T h e  A B A  d i d  n o t  s u g g e s t  in t h e  S u p e r i o r  C o u r t  a n y  

" p u b l i c  p u r p o s e "  t h a t  j u s t i f i e d  h o l d i n g  a b u s i n e s s  m e e t i n g  in 

H a w a i i ,  w i t h o u t  p u b l i c  n o t i c e ,  b u t  i n s t e a d  d e f e n d e d  a g a i n s t  a l l  

o f  p l a i n t i f f s '  c l a i m s  b y  s e e k i n g  r e f u g e  b e h i n d  i t s  A A P A  b y - l a w s  

a n d  r e g u l a t i o n s '  e x e m p t i o n .  I n d e e d ,  it w o u l d  b e  d i f f i c u l t  to 

f i n d  a r a t i o n a l  r e a s o n  f o r  c o n v e n i n g  t h e  m e e t i n g  in H a w a i i ,  

so f a r  r e m o v e d  f r o m  t h e  b o u n d a r i e s  o f  A l a s k a  a n d  a l o o f  f r o m  

i t s  c i t i z e n s  a n d  m e d i a .  E v e n  if t h e  A B A  w e r e  e x e m p t  f r o m  t h e  

ope:: m e e t i n g  ac t ,  s t a t e  p o l i c y  e m b o d i e d  in A. S .  4 1 . 6 2 . 3 1 2 ,  

w h i l e  t h u s  n o t  l i t e r a l l y  b i n d i n g  o n  t h e  A B A ,  is s t i l l  a h e l p f u l  

g u a g e  a g a i n s t  w h i c h  to m e a s u r e  t h e  p r o p r i e t y  o f  t h e  A B A ' s  

a c t i o n s .  S e e  a l s o ,  K e s s l e r , si’̂pra, a t  86 (even a b s e n t  a n  

o p e n  m e e t i n g  law, p u b l i c  p o l i c y  w o u l d  p r e v e n t  out-of-state business 

m e e t i n g s ) .

S i n c e  t h i s  p a r t  o f  p l a i n t i f f s '  b r i e f  a s s u m e s ,  a r g u e n d o ,  

t h a t  t h e  o p e n  m e e t i n g  a c t  d o e s  n o t  a p p l y ,  i t s  s e c t i o n  A. S .  

4 4 . 6 2 . 3 1 0 ( e ) ,  w h i c h  v o i d s  a c t i o n  t a k e n  c o n t r a r y  to it c a n  be 

l o o k e d  to o n l y  for a d v i c e .  Its m a n d a t e  is, h o w e v e r ,  i n s t r u c­

tiv e ,  a n d  f u l l y  c o n s i s t e n t  w i t h  p u b l i c  p o l i c y  (as o t h e r w i s e  

e n u n c i a t e d  b o t h  in A. S .  44.62.312. a n d  in A l a s k a  C o n s t i t u t i o n ,

A r t .  II, Sec. 6). W e r e  a c t i o n  t h a t  is t a k e n  c o n t r a r y  to p u b l i c  

p o l i c y  a n d  c o n t r a r y  to t h e  d u e  p r o c e s s  p r o t e c t i o n s  a f f o r d e d  the



p u b l i c ' s  l i b e r t y  a n d  p r o p e r t y  i n t e r e s t s  m e r e l y  v o i d a b l e ,  r a t h e r  

t h a n  v o i d ,  p u b l i c  o f f i c i a l s  m i g h t  b e  m o r e  w i l l i n g  to c h a n c e  

i l l e g a l i t y .  A  b l a n k e t  " v o i d i n g "  r u l e  m a k e s  f o r  s u r e r ,  e a s i e r  

e n f o r c e m e n t  a n d  f o r  g r e a t e r  d e t e r r e n c e ,  a n d  i n s u r e s  t h a t  

d e l e g a t i o n s  o f  a u t h o r i t y  a r e  s t r i c t l y  c o n s t r u e d  b y  

a g e n c i e s .  C e n t r - O - M a r t , s u p r a . S e e  p a r t  I - B - 2 ,  a b o v e .  Cf. 

t h e  r e s u l t  r e a c h e d  in K e r b y , s u p r a .

T h u s ,  t h e  s a m e  t r e a t m e n t  s h o u l d  b e  a f f o r d e d  t h e  A B A ' s  

a c t i o n s  w i t h  r e g a r d  to t h e  H a w a i i  b u s i n e s s  m e e t i n g  w h e n  v i o l a ­

t i o n s  o f  p l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  a r e  f o u n d  a s  t h a t  a f f o r­

d e d  w h e n  v i o l a t i o n s  o f  t h e  o p e n  m e e t i n g  a c t  a r e  f o u n d .  A l l  

s u c h  a c t i o n s  m u s t  b e  v o i d e d .



F o r  t h e  f o r e g o i n g  r e a s o n s ,  p l a i n t i f f s  s e e k  t h e

f o l l o w i n g :

(1) a d e c l a r a t i o n  t h a t  t h e  m e e t i n g s  o f  t h e  A R A  

G o v e r n o r s  a r e  s u b j e c t  t o  A . S .  44 . 6 2 . 3 1 0 - . 3 1 2 ;

(2) a d e c l a r a t i o n  t h a t  t h e  A R A  v i o l a t e d  A . S .  4 4 . 6 2 -  

. 3 1 0 - . 3 1 2  in h o l d i n g  a G o v e r n o r s '  b u s i n e s s  m e e t i n g  in H a w a i i  

in F e b r u a r y ,  197 8 ;

(3) a d e c l a r a t i o n  t h a t  t h e  A B A  v i o l a t e d  p l a i n t i f f s '  

d u e  p r o c e s s  r i g h t s  in h o l d i n g  a G o v e r n o r s '  b u s i n e s s  m e e t i n g

in H a w a i i  in F e b r u a r y ,  1 9 78;

(4) a d e c l a r a t i o n  t h a t  a l l  a c t i o n  t a k e n  r t  t h e  

u n l a w f u l  A B A  G o v e r n o r s '  H a w a i i  b u s i n e s s  m e e t i n g  is v o i d ,  a n d  

t h a t  t h e  p u b l i c  f u n d s  e x p e n d e d  f o r  t h e  m e e t i n g  a r e  r e c o v e r a b l e ;

(5) a n  a w a r d  o f  c o s t s  a n d  a t t o r n e y s '  f e e s  for t h i s  

a p p e a l  as d e t e r m i n e d  p u r s u a n t  t o  A p p e l l a t e  R u l e  29; a n d

(6) s u c h  f u r t h e r  r e l i e f  as t h e  c o u r t  d e e m s  j u s t  a n d  

r e a s o n a b l e .

R e s p e c t f u l l y  s u b m i t t e d  t h i s  1 5 t h  d a y  o f  J a n u a r y ,  1979.
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( 2 )  i t  i s  t h e  i n t e n t  o f  t h e  l a w  t h a t  a c t i o n s  o f  t h o s e  u n i t s  b e  t a k e n  o p e n l y  a n d  t h a t  t h e i r  d e l i b e r a t i o n s  b e  c o n d u c t e d  o p e n l y ;( 3 )  t h e  p e o p l e  o f  t h i s  s t a t e  d o  n o t  y i e l d  t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  w h i c h  s e r v e  t h e m ;( 4 )  t h e  p e o p l e ,  i r .  d e l e g a t i n g  a u t h o r i t y ,  d o  n o t  g i v e  t h e i r  p u b l i c  s e r v a n t s  t h e  r i g h t  t o  d e c i d e  w h a t  i s  g o o d  f o r  t h e  p e o p l e  t o  k n o w  a n d  w h a t  i s  n o t  g o o d  f o r  t h e m  t o  k n o w ;( 5 )  t h e  p e o p l e ' s  r i g h t  t o  r e m a i n  i n f o r m e d  s h a l l  b e  p r o ­t e c t e d  s o  t h a t  t h e y  m a y  r e t a i n  c o n t r o l  o v e r  t h e  i n s t r u m e n t s  t h e y  h a v e  c r e a t e d .( b )  S e c t i o n  3 1 0 ( c ) ( 1 )  o f  t h i s  c h a p t e r  s h a l l  b e  c o n s t r u e d  n a r r o w l y  i n  o r d e r  t o  e f f e c t u a t e  t h e  p o l i c y  s t a t e d  i n  ( a )  o f  t h i s  s e c t i o n  a n d  a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s .A . S .  4 4 . 6 2 . 6 5 0 .  S h o r t  T i t l e .  T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .
R U L E SA l a s k a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  5 :J u d g m e n t s  F r o m  W h i c h  A p p e a l  M a y  B e  T a k e n .A n  a p p e a l  m a y  b e  t a k e n  t o  t h i s  c o u r t  f r o m  a  f i n a l  j u d g m e n t  e n t e r e d  b y  t h e  s u p e r i o r  c o u r t  o r  a  j u d g e  t h e r e o f  i n  a n y  a c t i o no r  p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  e x c e p t  t h a t  t h e  s t a t e  s h a l lh a v e  a  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  o n l y  t o  t e s t  t h e  s u f ­f i c i e n c y  o f  t h e  i n d i c t m e n t  o r  o n  t h e  g r o u n d  t h a t  t h e  s e n t e n c e  i s  t o o  l e n i e n t .
A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  8 2 ( a ) ( 1 )  a n d  ( a ) ( 2 ) :A t t o r n e y ' s  F e e s .( a )  A l l o w a n c e  t o  P r e v a i l i n g  P a r t y  a s  C o s t s .( 1 )  U n l e s s  t h e  c o u r t ,  i n  i t s  d i s c r e t i o n ,  o t h e r w i s e  d i ­r e c t s ,  t h e  f o l l o w i n g  s c h e d u l e  o t  a t t o r n e y ' s  f e e s  w i l l  b e  a d ­h e r e d  t o  i n  f i x i n g  s u c h  f e e s  f o r  t h e  p a r t y  r e c o v e r i n g  a n y  m o n e y  j u d g m e n t  t h e r e i n ,  a s  p a r t  o f  t h e  c o s t s  o f  t h e  a c t i o n  a l l o w e d  b y  l a w :
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A T T O R N E Y ' S  F E E S  I N  A V E R A G E  C A S E SC o n t e s t e d  W i t h o u t  T r i a l  N o n - C o n t e s t e d
F i r s t  $ 2 , 0 0 0 2 5 % 2 0 % 1 5%N e x t  $ 3 , 0 0 0 2 0 % 1 5 % 1 2 . 5 %N e x t  $ 5 , 0 0 0 1 5 % 1 2 . 5 % 1 0 %O v e r  $ 1 0 , 0 0 0 1 0 % 7 . 5 % 5%S h o u l d  n o  r e c o v e r y  b e  h a d ,  a t t o r n e y ' s  f e e s  f o r  t h e  p r e v a i l i n g  p a r t y  m a y  b e  f i x e d  b y  t h e  c o u r t  a s  a  p a r t  o f  t h e  c o s t s  o f  t h e  a c t i o n ,  i n  i t s  d i s c r e t i o n ,  i n  a  r e a s o n a b l e  a m o u n t .( 2 )  I n  a c t i o n s  w h e r e  t h e  m o n e y  j u d g m e n t  i s  n o t  a n  a c ­c u r a t e  c r i t e r i a  f o r  d e t e r m i n i n g  t h e  f e e  t o  b e  a l l o w e d  t o  t h e  p r e v a i l i n g  s i d e ,  t h e  c o u r t  s h a l l  a w a r d  a  f e e  c o m m e n s u r a t e  w i t h  t h e  a m o u n t  a n d  v a l u e  o f  l e g a l  s e r v i c e s  r e n d e r e d .S E S S I O N  L AW SC h a p t e r  4 8  S L A  1 9 6 6 A N  A C TR e q u i r i n g  t h a t  t h e  m e e t i n g s  o f  a g e n c i e s  o f  t h e  s t a t e  a n d  i t s  s u b d i v i s i o n s  b e  o p e n  t o  t h e  p u b l i c  w i t h  c e r t a i n  e x c e p t i o n s .B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :S e c t i o n  1 .  A . S .  4 4 . 6 2 . 1 1 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :S e c .  4 4 . 6 2 . 3 1 0 .  A G E N C Y  M E E T I N G S  P U B L I C .  ( a )  A l l  m e e t ­i n g s  o f  a n  d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m m i s s i o n ,  c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  a g e n c y ,  o r  o t h e r  o r g a n i z a ­t i o n ,  i n c l u d i n g  s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  i n c l u d i n g  b u t  n e t  l i m i t e d  t o  m u n i c i p a l i t i e s ,  b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t m e n t s ,  d i ­v i s i o n s ,  b u r e a u s ,  c o m m i s s i o n s  o r  o r g a n i z a t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p j  r t e d  i n  w h o l e  o r  i n  p a r t  b y  p u b l i c  m o n e y  o r  a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  t o  t h e  p u b l i c  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  t h i s  s e c t i o n .( b )  I f  e x c e p t e d  s u b j e c t s  a r e  t o  b e  d i s c u s s e d  a t  a  m e e t ­i n g ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  a s  a  p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  d i s c u s s
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m a t t e r s  t h a t  c o m e  w i t h i n  t h e  e x c e p t i o n s  c o n t a i n e d  i n  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  b o d y . .  N o  s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  e x e c u t i v e  s e s s i o n  e x c e p t  t h o s e  m e n t i o n e d  i n  t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s t i o n .  N o  a c t i o n  m a y  b e  t a k e n  a t  t h e  e x e c u t i v e  s e s s i o n .( c )  T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  b e  d i s ­c u s s e d  i n  a n  e x e c u t i v e  s e s s i o n :( 1 )  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;( 2 )  s  i n j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u ­t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n ;( 3 )  m a t t e r s  w h i c h  b y  l a w ,  m u n i c i p a l  c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  c o n f i d e n t i a l .( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  a  d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ,  o r  t o  j u r i e s ,  o r  t o  p a r o l e  o r  p a r d o n  b o a r d s .( e )  R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  t o  b e  o p e n  u n d e r  t h i s  s e c t i o n .( f )  A c t i o n  t a k e n  c o n t r a r y  t o  t h i s  s e c t i o n  i s  v o i d .  
§ 8 ,  1 8 1  S L A  1 9 7 6 :S e c .  8 .  A S  0 8 . 0 8 . 1 0 0  i s  a m e n d e d  t o  r e a d :S e c .  0 8 . 0 8 . 1 0 0 .  A D M I N I S T R A T I V E  P R O C E D U R E  A C T .  T h e  b y - l a w s  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  o r  t h e  m e m b e r s  o f  t h e  A l a s k a  B a r  u n d e r  t h i s  c h a p t e r  a r e  n o t  s u b j e c t  t o  t h e  A d ­m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) .U n i t e d  S t a t e s  C o n s t i t u t i o n :1 4 t h  A m e n d n  . i t ,  S e c t i o n  1 :( N ] o r  s h a l l  a n y  s t a t e  d e p r i v e  a n y  p e r s o n  o f  l i f e ,l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w . . . .



A la ska  C o n s t i t u t io n :A r t .

A r t .

, S e c t i o n  2 :A l l  p o l i t i c a l  p o w e r  i s  i n h e r e n t  i n  t h e  p e o p l e .  A l l  g o v e r n m e n t  o r i g i n a t e s  w i t h  t h e  p e o p l e ,  i s  f o u n d e d  u p o n  V - h e i r  w i l l  o n l y ,  a n d  i s  i n s t i t u t e d  s o l e l y  f o r  t h e  g o o d  o f  t h e  p e o p l e  a s  a  w h o l e ., S e c t i o n  7 :N o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b o r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w .



C R O S S - A P P E A L  J U R I S D I C T I O N A L  S T A T E M E N T
T h i s  i s  a n  a p p e a l  f r o m  a  f i n a l  j u d g m e n t  e n t e r e d  b y  t h e  H o n o r a b l e  M a r k  C .  R o w l a n d ,  J u d g e  o f  t h e  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t ,  a t  A n c h o r a g e ,  A l a s k a  o n  S e p t e m b e r  1 1 ,  1 9 7 8 .  T h i s  C o u r t  h a s  j u r i s d i c t i o n  p u r s u a n t  t o  A .  S .  2 2 . 0 5 . 0 1 0 ( a ) ,  A . S .  2 2 . 0 5 . 0 2 0 ,  a n d  R u l e  5 o f  t h e  R u l e s  o f  A p p e l ­

l a t e  P r o c e d u r e  o f  t h e  S t a t e  o f  A l a s k a .
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S T A T E M E N T  O F  I S S U E S  P R E S E N T E D  F O R  R E V I E W1 .  D i d  t h e  S u p e r i o r  C o u r t  e r r  i n  h o l d i n g  t h i s  c a s e  c o n s t i t u t e s  p u b l i c  i n t e r e s t  l i t i g a t i o n ,  t h e r e b y  p r e v e n t i n g  a n  a w a r d  o f  a t t o r n e y ' s  f e e s  t o  t h e  p r e v a i l i n g  p a r t y ?
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S T A T E M E N T  O F  T H E  C A S E  T h i s  i s  a  c i v i l  a c t i o n  i n  w h i c h  P l a i n t i f f s - C r o s s  A p ­p e l l e e s  ( h e r e i n a f t e r  P ' . a i n t i f f s )  s e e k  t o  v o i d  a c t i o n  t a k e n  b y  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  ( h e r e i n ­a f t e r  A B A )  d u r i n g  a  b u s i n e s s  m e e t i n g  h e l d  i n  K a u i ,  H a w a i i  i n  F e b r u a r y ,  1 9 7 8 .  P l a i n t i f f s '  C o m p l a i n t  a s s e r t s  t h e  H a w a i i  m e e t i n g  v i o l a t e d  A l a s k a ' s  O p e n  M e e t i n g  A c t ,  t h e  f e d e r a l  a n d  s t a t e  d u e  p r o c e s s  c l a u s e s ,  a n d  A l a s k a  C o n s t i t u t i o n  A r t i c l e  I ,  S e c t i o n  2 .  ( R  1 - 7 ) .T h e  A B A  m o v e d  f o r  j u d g m e n t  o n  t h e  p l e a d i n g s  b a s e d  o r:  A . S .  0 0 . 0 8 . 1 0 0  w h i c h  e x e m p t s  i t s  b y - l a w s  a n d  r e g u l a t i o n s  f r o m  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( h e r e i n a f t e r  A P A ) .  ( R  6 2 - 6 4 ) .  P l a i n t i f f s  c r o s s - m o v e d  f o r  s u m m a r y  j u d g m e n t ,  c l a i m i n g  t h e  A B A  i s  n o t  e x e m p t  f r o m  t h e  O p e n  M e e t i n g  A c t  a n d  t h a t  t h e  m e e t i n g  v i o l a t e d  t h e i r  d u e  p r o c e s s  r i g h t s .  ( R  9 3 ) .T h e  A B A ' s  m o t i o n  f o r  j u d g m e n t  o n  t h e  p l e a d i n g s  w a s  g r a n t e d ,  P l a i n t i f f s '  m o t i o n  f o r  s u m m a r y  j u d g m e n t  w a s  d e n i e d ,  a n d  t h e  A B A  t i m e l y  m o v e d  f o r  a n  a w a r d  o f  a t t o r n e y ' s  f e e s  p u r ­s u a n t  t o  C i v i l  R u l e  8 2 .  ( R  1 2 5 - 1 2 6 )  T h e  S u p e r i o r  C o u r t  o r a l ­l y  d e n i e d  t h e  A B A ' s  m o t i o n  o n  S e p t e m b e r  1 1 ,  1 9 7 b ,  h o l d i n g  t h i s  s u i t  c o n s t i t u t e s  p u b l i c  i n t e r e s t  l i t i g a t i o n .  ( R  1 3 6 - 1 3 7 ) .  T h i s  c r o s s - a p p e a l  f o l l o w e d .



S T A T E M E N T  O F  F A C T S  T h e  A B A  a c c e p t s  P l a i n t i f f s '  S t a t e m e n t  o f  F a c t s .  
( B r i e f  o f  A p p e l l a n t s ,  p p .  4 - 5 ) .
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ARGUMENT

I

T H E  A L A S K A  B A R  A S S O C I A T I O N  I S  E N T I T L E D  T O  R U L E  8 2  A T T O R N E Y ' S  F E E ST h e  A B A  w a s  t h e  p r e v a i l i n g  p a r t y  a t  t ' i a l ,  h a v i n g  a c h i e v e d  d i s m i s s a l  o f  P l a i n t i f f s '  C o m p l a i n t  w i t h  p r e j u d i c e .I t  t i m e l y  m o v e d  f o r  r e a s o n a b l e  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  C i v i l  R u l e  8 2 ( a ) ( 1 )  a n d  ( 2 ) .  T h e  S u p e r i o r  C o u r t  o r a l l y  d e n i e d  t h e  A B A ' s  m o t i o n  i n  a  h e a r i n g  h e l d  S e p t e m b e r  1 1 ,  1 9 7 8 ,  o n  t h e  b a s i s  t h a t  t h i s  a c t i o n  c o n s t i t u t e s  p u b l i c  i n t e r e s t  l i t i g a t i o n .  T h e  A B A  s u b m i t s  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  C i v i l  R u l e  8 2  i s  i n a p p l i c a b l e  h e r e .T h i s  c o u r t  h a s  c a r v e d  o u t  a n  e x c e p t i o n  t o  C i v i l  R u l e  8 2 ' s  g e n e r a l  m a n d a t e  t h a t  a t t o r n e y ' s  f e e s  s h a l l  b e  a w a r d ­e d  t o  t h e  p r e v a i l i n g  p a r t y .  W h e r e  a  l o s i n g  p a r t y  h a s  i n  g o o d  f a i t h  r a i s e d  q u e s t i o n s  o f  g e n u i n e  p u b l i c  i n t e r e s t  b e f o r e  c h e  c o u r t s ,  t h e  p a r t y  m a y  e s c a p e  a n  a w a r d  o f  a t t o r n e y ' s  f e e s  u n d e r  R u l e  8 2 .  G i l b e r t  v .  S t a t e , 5 2 6  P . 2 d  1 1 3 1 ,  1 1 3 6  ( A l a s k a  1 9 7 4 ) .  A  l a w s u i t  q u a l i f i e s  a s  p u b l i c  i n t e r e s t  l i t i g a t i o n  w h e n :  ( 1 )i t  a d v a n c e s  s t r o n g  p u b l i c  p o l i c i e s ;  ( 2 )  n u m e r o u s  p e o p l e  w i l l  b e n e f i t  i f  t h e  P l a i n t i f f  i s  s u c c e s s f u l ;  a n d  ( 3 )  o n l y  a  p r i v a t e  p a r t y  c o u l d  b e  e x p e c t e d  t o  b r i n g  a  s u i t .  A n c h o r a g e  v .  M c C a b e ,  5 6 8  P . 2 d  9 8 6 ,  9 9 1  ( A l a s k a  1 9 7 7 ) ,  c i t i n g  L a R a z a  U n i d a  v .  V o l p e , 5 7  F . R . D .  9 4 ,  1 0 1  ( N . D . C a l .  1 9 7 2 ) .  T h i s  l a w s u i t  d o e s  n o t  c o n ­s t i t u t e  p u b l i c  i n t e r e s t  l i t i g a t i o n  u n d e r  t h e  f o r e g o i n g  t e s t .
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T h e r e  i s  n o  s t r o n g  p u b l i c  p o l i c y  f a v o r i n g  o p e n  m e e t ­i n g s  f o r  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  A . S .  O S . 0 8 . 1 0 0  s p e c i f i c a l l y  e x e m p t s  t h e  A B A  f r o m  t h e  p r o v i ­s i o n s  o f  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  T h i s  c o u r t  h a s  r e c o g n i z e d  t h a t  l e g i s l a t i v e  e n a c t m e n t s  d e c l a r e  t h e  p u b l i c  p o l i c y  o f  t h i s  S t r t e .  S e e ,  M o d e r n  C o n s t r .  I n c .  v .  B a r c e ,I n c . ,  5 5 6  P  2 d  5 2 8 ,  5 2 9 ,  n .  1 ( A l a s k a  1 9 7 6 ) .  T h u s ,  t h e r e  i s  a  s p e c i f i c  l e g i s l a t i v e  d e t e r m i n a t i o n  t h a t  t h e  p o l i c y  f a v o r i n g  o p e n  m e e t i n g s  i s  i n a p p l i c a b l e  t o  t h e  A B A ,  a n d  s u c h  p o l i c y  w i l l  n o t  i m m u n i z e  t h e  P l a i n t i f f s  f r o m  a n  a w a r d  o f  a t t o r n e y ' s  f e e s .T h i s  a c t i o n  i s  n o t  p o t e n t i a l l y  b e n e f i c i a l  t o  n u m e r ­o u s  c i t i z e n s .  T h e r e  i s  n o  p r o v i s i o n  i n  s t a t e  l a w  o r  t h e  A B A  b y - l a w s  f o r  p u b l i c  p a r t i c i p a t i o n  i n  t h e  G o v e r n o r s '  m e e t i n g s .  P l a i n t i f f s  h a v e  n o t  e s t a b l i s h e d  t h e y  w o u l d  h a v e  b e n e f i t t e d  p e r  s o n a l l y  h a d  t h e  a c t i o n  b e e n  s u c c e s s f u l ,  m u c h  l e s s  t h a t  t h e  g e n  e r a l  p u b l i c  w o u l d  h a v e  b e e n  s e r v e d .  T h e r e  i s  n o  a d v a n t a g e  t o  t h e  p u b l i c  i n  h a v i n g  a  n o n - p u b l i c  m e e t i n g  h e . ' . d  i n  A l a s k a  a s  o p p o s e d  t o  a n o t h e r  l o c a t i o n .  F u r t h e r ,  t h e r e  i s  n o  i n d i c a t i o n  t h a t  v o i d i n g  t h e  a c t i o n s  t a k e n  a t  t h e  H a w a i i  m e e t i n g  w o u l d  h a v e  b e n e f i t t e d  a n y o n e .  T h e  p o t e n t i a l  p u b l i c  b e n e f i t  w h i c h  i s  a  r e q u i s i t e  t u  i n v o k i n g  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  i s  n o t  p r e s e n t  h e r e .F i n a l l y ,  t h i s  i s  n o t  a n  a c t i o n  w h i c h  o n l y  a  p r i v a t e  p a r t y  c o u l d  b e  e x p e c t e d  t o  b r i n g .  T h e  A l a s k a  A t t o r n e y  G e n e r a l
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i s  e m p o w e r e d  t o  b r i n g  a n y  a c t i o n  w h i c h  h e  f e e l s  i s  n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t .  P u b l i c  D e f e n d e r  A g e n c y  v .  S u p e r i o r  C o u r t , T h i r d  J u d i c i a l  D i s t r i c t , 5 3 4  P .  2 d  9 4 7 ,  9 5 0  ( A l a s k a  1 9 7 5 ) .  T h e r e  i s  n o  i n d i c a t i o n  t h a t  P l a i n t i f f s  s o u g h t  t o  h a v e  t h e  A t t o r n e y  G e n e r a l  b r i n g  t h i s  a c t i o n ,  o r  e v e n  t o  r e n d e r  a n  o p i n i o n  o n  t h e  a p p l i c a b i l i t y  o f  t h e  o p e n  m e e t i n g  l a w s  t o  t h e  A B A .  T h e  r e s u l t  w a s  a n  u n n e c e s s a r y  c o u r t  p r o ­c e e d i n g ,  f u r t h e r  i n c r e a s i n g  t h e  c o n g e s t i o n  o f  o u r  c o u r t  s y s ­t e m .  T h e  A t t o r n e y  G e n e r a l  i s  t h e  p r o p e r  p a r t y  t o  b r i n g  a n  a c ­t i o n  f o r  v i o l a t i o n  o f  s t a t e  l a w .  I n a s m u c h  a s  P l a i n t i f f s  d o  n o t  c o n t e n d  t h e y  c o n s u l t e d  w i t h  t h e  A t t o r n e y  G e n e r a l  p r i o r  t o  f i l i n g  t h e  i n s t a n t  a c t i o n ,  i t  c a n n o t  b e  s a i d  t h a t  o n l y  a  p r i ­
v a t e  p a r t y  w o u l d  b r i n g  t h e  s u i t .P l a i n t i f f s  b r o u g h t  t h i s  s u i t  s e e k i n g  t o  v o i d  a c t i o n s  t a k e n  b y  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A B A .  T h i s  a c t i o n  p r e ­s e n t s  n o  p o t e n t i a l  p u b l i c  b e n e f i t .  N o  s t r o n g  p u b l i c  p o l i c i e s  a r e  a d v a n c e d  b y  m a i n t e n a n c e  o f  t h e  s u i t .  P l a i n t i f f s  h a v e  a p ­p a r e n t l y  n o t  a t t e m p t e d  t o  h a v e  t h e  a p p r o p r i a t e  p u b l i c  b o d y  b r i n g  t h e  a c t i o n .  A n y  o n e  o f  t h e  f o r e g o i n g  f a c t o r s  i s  s u f f i ­c i e n t  t o  r e m o v e  P l a i n t i f f  f r o m  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  R u l e  8 2 .  L a R a z a  U n i d a  v .  V o l p e ,  5 7  F . R . D .  9 4  ( N . D . C a l .  
1 9 7 2 ) . T h e  A B A  h a s  i n c u r r e d  s u b s t a n t i a l  e x p e n s e s  i n  d e f e n d ­i n g  i t s e l f .  I t  s h o u l d  b e  p a r t i a l l y  c o m p e n s a t e d  f o r  t h o s e  e x ­p e n s e s ,  u n d e r  t h e  s a l u t o r y  p r i n c i p l e s  o f  C i v i l  R u l e  8 2 .



A N S W E R  T O  D I R E C T  A P P E A L  S T A T E M E N T  O F  C A S E  T h e  A B A  a c c e p t s  P l a i n t i f f s '  S t a t e m e n t  o f  t h e  C a s e  a n d  
S t a t e m e n t  o f  F a c t s .
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IT H E  A L A S K A  B A R  A S S O C I A T I O N  I S  N O T  S U B J E C T  T O  T H E  A D M I N I S T R A T I V E  P R O C E D U R E  A C TT h i s  i s  a  c i v i l  a c t i o n  i n  w h i c h  P l a i n t i f f - A p p e l l a n t s  ( h e r e i n a f t e r  P l a i n t i f f s )  s e e k  t o  v o i d  a c t i o n s  t a k e n  b y  D e f e n ­d a n t ,  A L A S K A  B A R  A S S O C I A T I O N ,  ( h e r e i n a f t e r  A B A )  a t  i t s  a n n u a l  B o a r d  o f  G o v e r n o r ' s  m e e t i n g  h e l d  i n  K a u a i ,  H a w a i i  i n  F e b r u a r y  o f  1 9 7 8  ( R l - 7 ) .  P l a i n t i f f s  a l l e g e  t h e  H a w a i i  m e e t i n g  w a s  c o n ­v e n e d  i n  v i o l a t i o n  o f  A l a s k a ' s  O p e n  M e e t i n g  A c t  a n d  t h e  d u e  p r o c e s s  c l a u s e s  o f  t h e  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s .  T h e  S u p e r i o r  C o u r t  d i s m i s s e d  P l a i n t i f f s '  C o m p l a i n t ,  h o l d i n g  t h e  A B A  i s  n o t  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  ( h e r e ­i n a f t e r  A P A ) ,  i n c l u d i n g  i t s  o p e n  m e e t i n g  p r o v  : i o n s ,  a n d  * - h a t  P l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  h a d  n o t  b e e n  v i o l a t e d .  T h i s  
a p p e a l  f o l l o w e d .T h e  i n s t a n t  d i s p u t e  c e n t e r s  a r o u n d  A . S .  0 8 . 0 8 . 1 0 0 ,  
w h i c h  p r o v i d e s :" A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  T h e  b y ­l a w s  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  o r  t h e  m e m b e r s  o f  t h e  A l a s k a  B a r  u n d e r  t h i s  c h a p t e r  a r e  n o t  s u b j e c t  t o  t h e  A d m i n i ­s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) . "T h e  A B A  s u b m i t s  t h e  f o r e g o i n g  p r o v i s i o n  e x e m p t s  i t  f r o m  t h eo p e n  m e e t i n g  r e q u i r e m e n t s  o f  A . S .  4 4 . 6 2 . 3 1 0 - 3 1 2 .

ARGUMENT
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T h e  A B A ' s  B o a r d  o f  G o v e r n o r s  i s  v e s t e d  w i t h  c e r t a i n  e n u m e r a t e d  p o w e r s .  A . S .  0 8 . 0 8 . 0 8 0 .  I n c l u d e d  a m o n g  t h o s e  p o w ­e r s  i s  t h e  p o w e r  t o  a d o p t  r e a s o n a b l e  p r o v i s i o n s  " c o n c e r n i n g  a n ­n u a l  a n d  s p e c i a l  m e e t i n g s . "  A . S .  0 8 . 0 8 . 0 8 0 ( a ) ( 3 ) .  T h e  b y - l a w s  a d o p t e d  o n  M a y  1 5 ,  1 9 7 4 ,  i n c l u d e  s p e c i f i c  p r o v i s i o n s  c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s  o f  t h e  B o a r d  o f  G o v e r n o r s .  ( R  3 5 -  3 6 )  A r t i c l e  V ,  S e c t i o n  8 ,  o f  t h e  A B A ' s  b y - l a w s  p r o v i d e s :
" S e c t i o n  8 .  M E E T I N G S .( a )  R e g v l a r  M e e t i n g s .  U n l e s s  o t h e r ­w i s e  o r d e r e d  b y  t h e  B o a r d  o f  G o v e r n o r s ,  t h e  r e g u l a r  m e e t i n g s  o f  t h e  B o a r d  s h a l l  b e  h e l d  a t  s u c h  t i m e s  a n d  p l a c e s  a s  d e s i g n a t e d  b y  t h e  P r e s i d e n t .  I t  s h a l l  b e  t h e  d u t y  o f  t h e  E x e c u t i v e  D i r e c t o r  t o  m a i l  t i m e l y  n o t i c e  o f  e a c h  m e e t i n g  o f  t h e  B o a r d  o f  G o v e r n o r s  t o  t h e  o f f i c e r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  m e r ± > a r s  o f  t h e  B o a r d  o f  G o v e r n o r s ,  a n d  t o  t h e  p r e s i d e n t s  o f  l o c a l  B a r  A s s o c i a t i o n s ,  t o g e  t r i e r  w i t h  a  t e r t a t i v e  a g e n d a .

v b )  S p e c i a l  M e e t i n g s .  T h e  P r e s i d e n t ,  i n  h i s  d i s c r e t i o n  m a y  u p o n  w r i t t e n  r e q u e s t  o f  t h r e e  ( 3 )  g o v e r n o r s ,  f i l e d  w i t h  t h e  S e c ­r e t a r y ,  s h a l l  c a l l  s p e c i a l  m e e t i n g s  o f  t h e  B o a r d  o f  G o v e r n o r s .  I f  t h e  P r e s i d e n t  s h a l l ,  f o r  a n y  r e a s o n  f a i l  o r  r e f u s e ,  f o r  a  p e r i o d  o f  f i v e  ( 5 )  d a y s  a f t e r  r e q u e s t  t h e r e ­f o r e ,  t o  c a l l  a  s p e c i a l  m e e t i n g ,  t h e  S e c r e ­t a r y  o r  s o m e  o t h e r  p e r s o n  d e s i g n a t e d  b y  t h e  t h r e e  ( 3 )  g o v e r n o r s  j o i n i n g  i n  t h e  r e q u e s t  m a y  c a l l  t h e  m e e t i n g .  T h e  d a t e  f i x e d  f o r  s u c h  m e e t i n g  s h a l l  n o t  b e  l e s s  t h a n  f i v e( 5 )  d a y s  n o r  m o r e  t h a n  t e n  ( 1 0 )  d a y s  f r o m  t h e  d a t e  o f  t h e  c a l l .  N o t i c e  o f  a  s p e c i a l  m e e t i n g  s h a l l  b e  s i g n e d  b y  t h e  S e c r e t a r y  o r  b y  t h e  p e r s o n  d e s i g n a t e d  b y  t h r e e  ( 3 )  g o v e r ­n o r s  i n  t h e i r  c a l l .  T h e  n o t i c e  s h a l l  s e t  f o r t h  t h e  d a y  a n d  h o u r  o f  t h e  m e e t i n g ,  a n d
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t h e  p l a c e  i  i d  p u r p o s e  f o r  h o l d i n g  i t .  S p e ­c i a l  m e e t i n g s  m a y  c o n s i d e r  o n l y  s u c h  m a t ­t e r s  a s  a r e  s e t  f o r t n  i n  t h e  c a l l  o f  t h e  m e e t i n g ,  e x c e p t  b y  u n a n i m o u s  c o n s e n t  o f  a l l  m e m b e r s .  T h e  n o t i c e  m u s t  b e  g i v e n  t o  e a c h  g o v e r n o r ,  u n l e s s  w a i v e d  b y  h i m .  A  w r i t t e n  w a i v e r ,  s i g n e d  b y  a  g o v e r n o r ,  s h a l l  b e  e q u i ­v a l e n t  t o  n o t i c e  a s  h e r e i n  p r o v i d e d .  N o ­t i c e  t o  g o v e r n o r ?  n o t  w a i v e d ,  a s  a f o r e s a i d ,  s h a l l  b e  i n  w r i t i n g  a n d  m a y  b e  c o m m u n i c a t e d  b y  t e l e g r a p h  o r  b y  l e t t e r  t h r o u g h  t h e  U n i t e d  S t a t e s  m a i l  i n  t h e  u s u a l  c o u r s e ,  a d ­d r e s s e d  t o  e a c h  g o v e r n o r  a t  h i s  l a w  o f f i c e  a d d r e s s .  N o t i c e  b y  t e l e g r a p h  s h a l l  b e  f i l e d  w i t h  t h e  t e l e g r a p h  t r a n s m i s s i o n  a t  l e a s t  t h r e e  ( 3 )  d c . y s ,  a n d  n o t i c e  b y  m a i ls h a l l  b e  d e p o s i t e e 1 i n  t h e  U n i t e d  S t a t e sP o s t  O f f i c e  a t  l e e s t  f i v e  ( 5 )  d a y s  b e f o r e  t h e  d a t e  f i x e d  f o r  t h e  s p e c i a l  m e e t i n g . "T h e  B o a r d  o f  G o v e r n o r s '  m e e t i n g  h e l d  i n  K a u a i  i n  F e b ­r u a r y  o f  1 9 7 8  w a s  c a l l e d  p u r s u a n t  t o  t h e  f o r e g o i n g  b y - l a w s ,  a n dt h e  B o a r d  o f  G o v e r n o r s  c o m p l i e d  w i t h  t h e  b y - l a w s  i n  e v e r y  r e ­s p e c t  ( R 4 5 ; A p p e l l a n t s '  B r i e f ,  p . 1 0 ) .  T h e  A B A  h a s  b e e n  e m p o w ­e r e d  t o  " a d o p t  r e a s o n a b l e  p r o v i s i o n s . . .  c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s . . . ( a n d ) . . . p r o v i d i n g  f o r  a l l  o t h e r  m a t t e r s  a f ­f e c t i n g  i n  a n y  w a y  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n i n g  o f  t h eA l a s k a  B a r . "  A . S .  0 8 . 0 8 . 0 8 0 ( a ) ( 3 )  a n d  ( 6 ) .  I t  i s  a l s o  e m p o w ­e r e d  t o  " a d o p t  r e a s o n a b l e  b y - l a w s  a n d  r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h e  A l a s k a  B a r  R u l e s . "  I d .  § ( b ) ( 2 ) .  T h e  f o r e g o i n g  p r o v i ­s i o n s  e s t a b l i s h  t h e  A B A  i s  e n t i t l e d  t o  e n a c t  b y - l a w s  c o n c e r n i n g  a n n u a l  a n d  s p e c i a l  m e e t i n g s .  T h e  b y - l a w s  a n d  r e g u l a t i o n s  s o  a d o p t e d  a r e  n o t  s u b j e c t  t o  t h e  A P A .  A . S .  0 8 . 0 8 . 1 0 0 .  I t  f o l ­l o w s  t h a t  t h e  A B A ' s  r e g u l a r  m e e t i n g  h e l d  i n  K a u a i  p u r s u a n t  t o
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a n d  i n  c o m p l i a n c e  w i t h  i t s  b y - l a w s ,  i s  n o t  s u b j e c t  t o  a t t a c k  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e  A P A .I n  s p i t e  o f  t h e  f o r e g o i n g  c o n s i d e r a t i o n s ,  P l a i n t i f f s  a r g u e  t h e  A B A  i s  s u b j e c t  t o  t h e  o p e n  m e e t i n g s  p r o v i s i o n  o f  t h e  A P A ,  A . S .  4 4 . 6 2 . 3 1 0 - 3 1 2 .  P l a i n t i f f s '  c o n t e n d  t h e  f o r e g o i n g  p r o ­v i s i o n s  a r e  n o t  p a r t  o f  t h e  A P A ,  A . S .  4 4 . 6 2  e t  s e q . A l t e r n a ­t i v e l y ,  P l a i n t i f f s  a s s e r t  e v e n  i f  t h e  A B A ' s  b y - l a w s  a n d  r e g u l a ­t i o n s  a r e  e x e m p t  f r o m  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h e  A B A  i t s e l f  i s  n o t .  P l a i n t i f f s  a r e  a s k i n g  t h i s  c o u r t  t o  a c c e p t  a  w a r p e d  a n d  d i s t o r t e d  i n t e r p r e t a t i o n  o f  t h e  p e r t i n e n t  s t a t u t e s  n o t  i n  h a r m o n y  w i t h  t h e  i n t e n t i o n s  o f  t h e  A l a s k a  l e g i s l a t u r e .P l a i n t i f f s  c o n t e n d  c h a n g e s  w o r k e d  i n  A . S .  4 4 . 6 2 . 3 1 0  b y  C h a p t e r  4 8  S L A ,  1 9 6 6 ,  r e m o v e d  t h e  s t a t u t e  f r o m  t h e  A P A ,  C h a p ­t e r  4 4  o f  t h e  A l a s k a  S t a t u t e s .  T h e  s i m p l e  a n s w e r  t o  t h i s  a r g u ­m e n t  i s ,  i f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  t h e  r e s u l t  u r g e d  b y  P l a i n t i f f s ,  i t  w o u l d  h a v e  s o  s t a t e d .  I t  i s  n o t  t h e  f u n c t i o n  o f  t h i s  c o u r t  t o  r e a d  n o n e x i s t e n t  p r o v i s i o n s  i n t o  a  l e g i s l a t i v e  e n a c t m e n t  i n  t h e  g u i s e  o f  s t a t u t o r y  c o n s t r u c t i o n .  T h e  l e g i s l a ­t u r e  i s  p r e s u m e d  t o  k n o w  w h a t  i t  w a s  s a y i n g  a n d  t o  m e a n  w h a t  i t  s a i d  w h e n  i t  e n a c t s  a n d  a m e n d s  l e g i s l a t i o n .  S a n t a  C l a r a  C o u n t y  v .  H a l l , 1 0 0  C a l . R p t r .  6 2 9 ,  6 3 3 ,  2 3  C a l . A p p . 3 d  1 0 5 9  ( 1 9 7 2 ) .P l a i n t i f f s  a r e  a s k i n g  t h i s  c o u r t  t o  p r e s u m e  t h a t  t h e  l e g i s l a t u r e  e r r o n e o u s l y  o m i t t e d  a  m a t e r i a l  p r o v i s i o n  f r o m  4 8  S L A  1 9 6 6 ,  i . e . ;  a  p r o v i s i o n  r e m o v i n g  t h e  o p e n  m e e t i n g  r e q u i r e -
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m e n t s  f r o m  t h e  A P A  T o  a d o p t  P l a i n t i f f s '  p o s i t i o n  w o u l d  b e  t o  r e w r i t e  t h e  s t a t u t e  t o  c o n f o r m  t o  a n  a s s u m e d  l e g i s l a t i v e  i n t e n ­t i o n  w h i c h  d o e s  n o t  a p p e a r  t h e r e i n .  T h i s  i s  c o n t r a r y  t o  o n e  o f  t h e  m o s t  b a s i c  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n .  S e e ,  R o w a n  v .  C i t y  a n d  C o u n t y  o f  S a n  F r a n c i s c o , 5 3  C a l . R p t r .  8 8 ,  9 2 ,  2 4 4  C a l . 2 d  3 0 8  ( C a l .  1 9 6 6 ) ;  A l e x a n d e r  v .  M i c h i g a n  E m p l o y m e n t  S e c . C o m m i s s i o n ,  1 4 4  N . W . 2 d  8 5 0 ,  8 5 3  ( M i c h . A p p .  1 9 6 6 ) .  T h e  o p p o s i t e  r e s u l t  i s  r e q u i r e d .  W h e n  t h e  l e g i s l a t u r e  h a s  b e f o r e  i t  a  p a r ­t i c u l a r  s t a t u t e  a n d  m a k e s  c h a n g e s  i n  t h e  s t a t u t e ,  t h e  f a i l u r e  t o  e n a c t  o t h e r  c h a n g e s  e v i d e n c e s  a  l e g i s l a t i v e  i n t e n t  t o  l e a v e  t h e  l a v ;  u n c h a n g e d  w i t h  r e g a r d  t o  o t h e r  c o n s i d e r a t i o n s .  S a n t a  C l a r a  C o u n t y  v .  H a l l , 1 0 0  C a l . R p t r .  6 2 9 ,  6 3 4 ,  2 3  C a l . A p p . 3 d
1 0 5 9  ( 1 9 7 2 ) .T h e  O p e n  M e e t i n g  A c t  r e m a i n e d  i n  C h a p t e r  4 4 . 6 2  o f  t h e  A l a s k a  S t a t u t e s  a f t e r  1 9 6 6 .  A . S .  4 4 . 6 2 . 6 5 0  s t a t e s :" T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  A d m i n i ­s t r a t i v e  P r o c e d u r e  A c t . "  ( E m p h a s i s  a d d e d . )T h e  p r e c e d i n g  p r o v i s i o n  w a s  i n  e f f e c t  l o n g  b e f o r e  4 8  S L A  1 9 6 6 .  S e e  A l a s k a  S t a t u t e s ,  C h a p t e r s  R e p l a c e d ,  D e c e m b e r ,  1 9 6 2 .  I t  i s  i m p l a u s i b l e  t o  a s s u m e ,  a s  P l a i n t i f f s  d o ,  t h a t  t h e  l e g i s l a t u r e  w o u l d  r e e n a c t  t h e  O p e n  M e e t i n g  A c t  w i t h i n  t h e  A P A  C h a p t e r  w h i l e  i n t e n d i n g  t o  r e m o v e  t h e  A c t  f r o m  t h e  A P A .  F u r t h e r m o r e ,  a l l  s e c ­t i o n s  o f  C h a p t e r  4 4 . 6 2  d e a l  i n  s o m e  r e s p e c t  w i t h  a d m i n i s t r a t i v e  p r o c e d u r e .  T h e  l o g i c a l  p o s i t i o n  f o r  t h e  O p e n  M e e t i n g  A c t ,
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w h i c h  a l s o  d e a l s  w i t h  a d m i n i s t r a t i v e  p r o c e d u r e ,  i s  w i t h i n  t h e  s a m e  c h a p t e r .  T o  a c c e p t  P l a i n t i f f s '  a r g u m e n t  w o u l d  r e q u i r e  a  h o l d i n g  t h a t  a n y  p r o v i s i o n  o f  C h a p t e r  4 4  a l t e r e d  s  . c e  1 9 5 9  i s  n o  l o n g e r  a  p a r t  o f  t h e  A P A ,  r e g a r d l e s s  o f  h o w  i n t i m a t e l y  i n ­v o l v e d  w i t h  a d m i n i s t r a t i v e  p r o c e d u r e .  T h i s  c a n n o t  b e  t h e  r e ­s u l t  i n t e n d e d  b y  t h e  l e g i s l a t u r e .P l a i n t i f f s  a r e  e s s e n t i a l l y  a r g u i n g  4 8  S L A  1 9 6 6  i m p l i ­e d l y  r e p e a l e d  t h e  A B A  e x e m p t i o n  f r o m  t h e  A P A  s e t  f o r t h  i n  A . S . 0 8 . 0 8 . 1 0 0 .  A n  i m p l i e d  r e p e a l  o c c u r s  w h e n  ’' . . . e n f o r c e m e n t  o f  t h e  p r i o r  s t a t u t e  i s  i n  i r r e c o n c i l a b l e  c o n f l i c t  w i t h . . . ( t h e  l e g  i s l a t u r e ' s  i n t e n t  i n  e n a c t i n g  t h e  a l l e g e d l y  r e p e a l i n g  a c t ) . . . "  P e t e r s  v .  S t a t e ,  5 3 1  P . 2 d  1 2 6 3 ,  1 2 6 8  ( A l a s k a  1 9 7 5 ) .  A . S .0 8 . 0 8 . 1 0 0  d o e s  n o t  c o n f l i c t  w i t h  t h e  O p e n  M e e t i n g  A c t .  A c c o r d ­i n g l y ,  t h e r e  w a s  n o  i m p l i e d  r e p e a l  u n d e r  r h e  r a t i o n a l e  a n ­n o u n c e d  i n  P e t e r s  v .  S t a t e , s u p r a . T h i s  p r i n c i p l e  i s  p a r t i c u ­l a r l y  a p t  h e r e ,  w h e r e  t h e  A B A ' s  e x e m p t i o n  w a s  r e a f f i r m e d  a n d  e x p a n d e d  i n  1 9 7 6 ,  a f t e r  i t s  a l l e g e d  r e p e a l .  § 8 ,  1 8 1  S L A  1 9 7 6 .P l a i n t i f f s  a l s o  c o n t e n d  A . S .  0 8 . 0 8 . 1 0 0  i s  i n t e n d e d  t o  e x e m p t  t h e  A B A ' s  b y - l a w s  a n d  r e g u l a t i o n s  f r o m  t h e  A P A ,  b u t  n o t  t h e  A B A  i t s e l f .  T h i s  a r g u m e n t  i s  b a s e d  o n  t h e  e r r o n e o u s  a s s u m p  t i o n  t h a t  a n  a s s o c i a t i o n  c a n  a c t  a p a r t  f r o m  i t s  b y - l a w s  a n d  r e g  u l a t i o n s .  F u r t h e r m o r e ,  t h e  A B A ' s  e x c e p t i o n  f r o m  A P A  r e q u i r e ­m e n t s  w a s  b r o a d e n e d  i n  1 9 7 6  f r o m  " r u l e s "  t o  " b y - l a w s  a n d  r e g u ­l a t i o n s . "  § 8 ,  1 8 1  S L A  1 9 7 6 ,  n o w  A . S .  0 8 . 0 8 . 1 0 0 .  T h e  A B A  b y -
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l a w s  p e r t a i n i n g  t o  r e g u l a r  a n d  s p e c i a l  m e e t i n g s  w e r e  e n a c t e d  i n  1 9 7 4 .  ( R  2 5 )  A  f u n d a m e n t a l  r u l e ,  o f  s t a t u t o r y  c o n s t r u c t i o n  i s  t h a t  t h e  l e g i s l a t u r e  i s  p r e s u m e d  t o  b e  a v . ; a r e  o f  c o n d i t i o n s  e x i s t i n g  a t  t h e  t i m e  o f  e n a c t m e n t ,  c f . ,  K n o w l e s  v .  G l a d d e n , 2 5 4  F . S u p p .  6 4 3 ,  6 4 4  ( D . C .  O r .  1 9 6 5 ) ;  U . S .  v .  D o u g l a s  A i r c r a f t  C o . ,5 1 0  F . 2 d  1 3 8 7 ,  1 3 9 2 - 9 3  ( C C P A  1 9 7 5 ) .  T h u s ,  i t  m u s t  b e  p r e s u m e d  t h e  l e g i s l a t u r e  w a s  e w a r e  o f  A B A  p r a c t i c e s  a n d  b y - l a w s  c o n c e r n i n g  m e e t i n g s .  C h a p t e r  1 8 1  S L A  j . 9 7 6 ,  t h e r e f o r e ,  c o n s t i t u t e s  a  l e g i ­s l a t i v e  r a t i f i c a t i o n  o f  A B A  a c t i o n s  r e g a r d i n g  r e g u l a r  a n d  s p e ­c i a l  m e e t i n g s .P l a i n t i f f s '  t h e o r y  o f  p a r t i a l  e x e m p t i o n  i g n o r e s  t h e  e x p r e s s  l a n g u a g e  e m p l o y e d  i n  A . S .  0 8 . 0 8 . 1 0 0 .  T h e  s t a t u t e  i s  c l e a r  a n d  u n a m b i g u o u s ;  i t  s t a t e s  t h e  A P A  i s  n o t  a p p l i c a b l e  t o  b y - l a w s  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  A B A .  I t  d o e s  n o t  s t a t e  o r  i m p l y  t h a t  t h e  e x e m p t i o n  g r a n t e d  i s  p a r t i a l .  I t  w o u l d  b e  i m p r o p e r  f o r  t h i s  c o u r t  t o  l i m i t  t h e  e x e m p t i o n  b y  j u d i c i a l  c o n ­s t r u c t i o n .  P o u l i n  v .  Z a r t m a n , 5 4 2  P . 2 d  2 5 1 ,  2 5 9  ( A l a s k a  1 9 7 5 ) ,  R e h e a r i n g  5 4 8  P . 2 d  1 2 9 9  ( A l a s k a  1 9 7 5 ) ;  S t a t e  e x  r e l . K e n n e d y  v .  F r a u w i r t h , 3 5 5  A . 2 d  3 9 ,  4 1  ( C o n n .  1 9 7 4 ) .  A . S .  0 8 . 0 8 . 1 0 0  a p ­p l i e s  t o  t h e  e n t i r e  A d i m i n i s t r a t i v e  P r o c e d u r e  A c t ,  a n d  i t s  a f ­f e c t  s h o u l d  n o t  b e  n a r r o w e d  t h r o u g h  j u d i c i a l  c o n s t r u c t i o n .A . S .  0 8 . 0 3 . 1 0 0  s h o u l d  b e  c o n s t r u e d  a c c o r d i n g  t o  i t s  p l a i n  a n d  o b v i o u s  m e a n i n g  w i t h o u t  r e a d i n g  a n y t h i n g  i n  o r  o u t .
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S e a l a n d  S e r v i c e , I n c , v .  F e d e r a l  M a r i t i m e  C o m m i s s i o n , 4 0 4  F . 2 d  8 2 4 ,  8 2 8  ( D . C .  C i r .  1 9 6 8 ) .  A  c o u r t  " c a n n o t  d i s r e g a r d  p l a i n  s u b ­s t a n c e  o f  a  s t a t u t e  e c a u s e  o f  t h e o r e t i c a l  a n d  i r r e l e v a n t  a m b i - g u i t i e s . "  U . S . v .  S e c o n d  N a t i o n a l  B a n k  of^ N o r t h  M i a m i , 5 0 2  F . 2 d  5 3 5 ,  5 4 0  ( 5 t h  C i r .  1 9 7 4 ) ,  C e r t ,  d e n i e d  4 2 1  U . S .  9 1 2 ;  " t h e  p l a i n  w o r d s  a n d  m e a n i n g  o f  a  s t a t u t e  c a n n o t  b e  o v e r c o m e  b y  a  l e g i s l a ­t i v e  h i s t o r y  w h i c h ,  t h r o u g h  s t r a i n e d  p r o c e s s e s  o f  d e d u c t i o n  f r o m  e v e n t s  o f  w h o l l y  a m b i g u o u s  s i g n i f i c a n c e ,  m a y  f u r n i s h  d u b i ­o u s  b a s e s  f o r  i n f e r e n c e  i n  e v e r y  d i r e c t i o n . "  G e m s c c ,  I n c . v .  W a l l i n g , J 2 4  U . S .  2 4 4 ,  2 6 0 ,  6 5  S . C t .  6 0 5 ,  8 9  L . E . 2 d  9 2 1  ( 1 9 4 5 ) .T h e  s t a t u t e  a t  i s s u e  h e r e  s h o u l d  b e  a p p l i e d  a s  i t  i s  w r i t t e n .  T h e  A 3 A ' s  b y - l a w s ,  a d o p t e d  p u r s u a n t  t o  p o w e r s  g r a n t e d  b y  t h e  A l a s k a  l e g i s l a t u r e ,  a r e  e n t i r e l y  e x e m p t  f r o m  t h e  A P A .
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I I

P L A I N T I F F S  H A V E  N O T  B E E N  D E P R I V E D  O F  D U E  P R O C E S SP l a i n t i f f s  c l a i m  t h e y  w e r e  d e n i e d  d u e  p r o c e s s  b y  t h e  B o a r d  o f  G o v e r n o r s '  a c t i o n  i n  m e e t i n g  i n  H a w a i i .  T h e  A B A  s u b ­m i t s  P l a i n t i f f s  h a v e  n o  c o n s t i t u t i o n a l l y  p r o t e c t e d  i n t e r e s t  i n  t h e  l o c a t i o n  o f  t h e  B o a r d  o f  G o v e r n o r s  m e e t i n g .T h e  c o u r t s  w i l l  t a k e  c o g n i z a n c e  o f  a  d u e  p r o c e s s  c l a i m  o n l y  w h e r e  t h e r e  i s  a n  a l l e g e d  d e p r i v a t i o n  o f  a n  i n d i v i ­d u a l  i n t e r e s t  o f  s u f f i c i e n t  i m p o r t a n c e  t o  w a r r a n t  c o n s t i t u t i o n ­a l  p r o t e c t i o n .  H e r s c h e r  v .  S t a t e  D e p t ,  o f  C o m m e r c e , 5 6 8  P . 2 d  9 9 6 .  1 0 0 2  ( A l a s k a  1 9 7 7 ) ;  N i c h o l a s  v .  E c k e r t , 5 0 4  P . 2 d  1 3 5 9 ,1 3 6 2  ( A l a s k a  1 9 6 3 ) .  P l a i n t i f f s  c c " + - e n d  t h e y  h a v e  a  p r o p e r t y  i n t e r e s t  i n  t h e  l o c a t i o n  o f  g o v e r n o r s '  m e e t i n g s  b a s e d  o n  t h e i r  c l a i m e d  s t a t u s  a s  A l a s k a  t a x  p a y e r s  a n d  d u e s - p a y i n g  A B A  m e m b e r s .  T h e y  c l a i m  a  l i b e r t y  i n t e r e s t  i n  a c c e s s  t o  g o v e r n o r s '  m e e t i n g s .  N e i t h e r  o f  t h e  r i g h t s  c l a i m e d  b y  P l a i n t i f f s  a r e  o f  s u f f i c i e n t  i m p o r t  t o  m e r i t  c o n s t i t u t i o n a l  p r o t e c t i o n .  F u r t h e r ,  t h e r e  h a s  b e e n  n o  s h o w i n g  t h a t  t h e  a l l e g e d  r i g h t s  h a v e  b e e n  i n f r i n g e d .T h e  p r o p e r t y  r i g h t s  p r o t e c t e d  b y  t h e  d u e  p r o c e s s  c l a u s e  a r e  i l l - d e f i n e d .  I t  i s  c l e a r ,  h o w e v e r ,  t h a t  a  m e r e  u n i ­l a t e r a l  e x p e c t a t i o n  o r  a b s t r a c t  d e s i r e  f o r  a  p a r t i c u l a r  b e n e f i t  w i l l  n o t  i n v o k e  t h e  p r o t e c t i o n s  o f  d u e  p r o c e s s .  B o a r d  o f  R e g e n t s  o f  S t a t e  C o l l e g e s  v .  R o t h , 4 0 8  U . S .  5 6 4 ,  9 2  S . C t .  2 7 0 1 ,
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3 3  L . E . 2 d  5 4 8  ( 1 9 7 2 ) .  R a t h e r ,  t h e  p a r t y  r a i s i n g  a  d u e  p r o c e s s  c l a i m  m u s t  d e m o n s t r a t e  a  l e g i t i m a t e  e n t i t l e m e n t  t o  t h e  p r o p e r t y  a l l e g e d l y  d e p r i v e d .  L a .  A l t h o u g h  t h e  e x a c t  n a t u r e  o f  P l a i n ­t i f f s '  c l a i m e d  e n t i t l e m e n t  i s  d i f f i c u l t  t o  d i s c e r n ,  i t  a p p a r e n t ­l y  c o n s i s t s  o f  a  c l a i m e d  r i g h t  t o  d i c t a t e  t h e  l o c a t i o n  o f  g o v e r ­n o r s '  m e e t i n g s ,  s u c h  r i g h t  b e i n g  d e r i v e d  f r o m  p a y m e n t  o f  A B A  d u e s  a n d  A l a s k a  t a x e s .T h e  r i g h t  c l a i m e d  b y  P l a i n t i f f s  d o e s  n o t  c o n s i s t  o f  p r o p e r t y  i n  a n y  r e c o g n i z a b l e  s e n s e .  T h e  p r o p e r t y  r i g h t s  p r o ­t e c t e d  b y  t h e  D u e  P r o c e s s  C l a u s e  a r e  c r e a t e d  b y  e x i s t i n g  " r u l e s  o r  u n d e r s t a n d i n g s  t h a t  s t e m  f r o m  a n  i n d e p e n d e n t  s o u r c e  s u c h  a s  s t a t e  l a w . . . "  B o a r d  o f  R e g e n t s  o f  S t a t e  C o l l e g e s  v .  R o t h , s u p r a , 4 0 8  U . S .  a t  5 7 7 .  T h u s ,  i t  h a s  b e e n  h e l d  a n  u n t e n u r e d  t e a c h e r  h a s  n o  p r o p e r t y  r i g h t  i n  r e n e w a l  o f  h i s  c o n t r a c t ,  I d . a t  5 7 8 ,  a n d  n o  p r o p e r t y  r i g h t  e x i s t s  i n  t h e  l o c a t i o n  o f  a  b r a n c h  o f  t h e  P o s t a l  S e r v i c e ,  N A A C P  ( A t l a n t a  L o c a l ) v .  U n i t e d  S t a t e s  P o s t a l  S e r v i c e , 3 9 8  F . S u p p .  5 6 2 ,  5 6 4  ( N . D .  G a .  1 9 7 5 ) .  C o m p a r e , H e r s c h e r , s u p r a  ( P r o p e r t y  i n t e r e s t  i n  a  h u n t i n g  g u i d e ' s  l i c e n s e ) ;  F r o n t i e r  S a l o o n , I n c . v .  A l c o h o l i c  B e v e r a g e  C o n t r o l  B d . , 5 2 4  P . 2 d  6 5 7 ,  6 5 9  ( A l a s k a  1 9 7 4 )  ( P r o p e r t y  i n t e r e s t  i n  a  l i c e n s e  t o  s e l l  l i q u o r ) ;  a n d  M a t t e r  o f  R o b s o n , 5 7 5  P . 2 d  7 7 1 ,  7 7 3  ( A l a s k a  1 9 7 8 )  ( P r o p e r t y  i n t e r e s t  i n  l i c e n s e  t o  p r a c ­t i c e  l a w ) .



T h e r e  a r e  n o  e x i s t i n g  s t a t e  l a w s ,  r u l e s ,  o r  u n d e r ­s t a n d i n g s  g r a n t i n g  P l a i n t i f f s  t h e  r i g h t  t o  d i c t a t e  t h e  l o c a t i o n  o f  B o a r d  o f  G o v e r n o r ' s  m e e t i n g s .  O n  t h e  c o n t r a r y ,  t h e  A l a s k a  S t a t u t e s  a n d  A B A  b y - l a w s  e x p r e s s l y  g r a n t  t h e  g o v e r n o r s  t h e  p o w e r  t o  s e l e c t  t h e  t i m e  a n d  l o c a t i o n  o f  t h e i r  m e e t i n g s .  T h e  p r o p e r t y  i n t e r e s t  c l a i m e d  b y  P l a i n t i f f s  c o n s i s t s  o f  a  m e r e  d e ­s i r e  o r  e x p e c t a t i o n  o n  t h e i r  p a r t  f o r  a c t i o n  b y  t h e  B o a r d  o f  G o v e r n o r s ,  a n d  a s  s u c h  i s  n o t  e n t i t l e d  t o  c o n s t i t u t i o n a l  p r o ­t e c t i o n .  F u r t h e r ,  P l a i n t i f f s  h a v e  f a i l e d  t o  s h o w  t h e i r  p r o p ­e r t y  w a s  i n  a n y  s e n s e  " t a k e n "  b y  t h e  g o v e r n o r s  h o l d i n g  t h e i r  m e e t i n g  i n  H a w a i i .  A b s e n t  a  r e c o g n i z a b l e  p r o p e r t y  i n t e r e s t  o r  a  " t a k i n g "  o f  p r o p e r t y .  P l a i n t i f f s '  d u e  p r o c e s s  c l a i m  m u s t  f a i l . N o r  w a s  t h e r e  a  d e p r i v a t i o n  o f  P l a i n t i f f s '  l i b e r t y  r i g h t s .  P l a i n t i f f s '  t h e o r y  s e e m s  t o  b e  t h a t  t h e  B o a r d ' s  a c t i o n  i n  h o l d i n g  i t s  a n n u a l  m e e t i n g  i n  H a w a i i  d e n i e d  P l a i n t i f f s  a c ­c e s s  t o  t h e  m e e t i n g .  P l a i n t i f f s  j i v e  n o  h i n t  a s  t o  w h i c h  c o n ­s t i t u t i o n a l  p r o v i s i o n  g u a r a n t e e s  t h e  " r i g h t "  o f  a c c e s s  t o  a  B a r  A s s o c i a t i o n ' s  B o a r d  o f  G o v e r n o r s  m e e t i n g .  I n  o r d e r  t o  w a r r a n t  d u e  p r o c e s s  p r o t e c t i o n ,  a  l i b e r t y  r i g h t  m u s t  b e  e x p r e s s l y  o r  i m p l i e d l y  e s t a b l i s h e d  i n  a  c o n s t i t u t i o n a l  p r o v i s i o n ,  e . g . ,  N i c h o l s  v .  S t a t e ,  4 2 5  P . 2 d  2 4 7 ,  2 5 4  ( A l a s k a  1 9 6 7 )  ( r i g h t  t o  c o u n s e l ) ;  A n n i s k e t t e  v .  S t a t e , 4 8 9  P . 2 d  1 0 1 2 ,  1 0 1 5  ( A l a s k a  1 9 7 1 )  ( f r e e d o m  o f  s p e e c h ) ;  G r e e n  v .  S t a t e , 4 6 2  P . 2 d  9 9 4 ,  9 9 9
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( A l a s k a  1 9 6 9 )  ( r i g h t  t o  j u r y  t r i a l ) .  T h e  c l a i m e d  " r i g h t "  t o  a  l o c a l l y - c o n d u c t e d  B a r  A s s o c i a t i o n  B o a r d  o f  G o v e r n o r s  m e e t i n g  i s  s i m p l y  n o t  c o g n i z a b l e  i n  a n y  c o n s t i t u t i o n a l  s e n s e .E v e n  i f  P l a i n t i f f s '  c l a i m  o f  l i b e r t y  r i g h t  i n  a  l o c a l  m e e t i n g  w e r e  c o n s t i t u t i o n a l l y  c o g n i z a b l e ,  t h e r e  i s  n o  i n d i c a ­t i o n  i n  t h e  r e c o r d  t h a t  s u c h  r i g h t  w a s  a b r i d g e d .  W h i l e  P l a i n ­t i f f s  m a k e  v a g u e  a l l e g a t i o n s  o f  " d i f f i c u l t i e s "  c r e a t e d  b y  t h e  s i t u s  o f  t h e  m e e t i n g ,  t h e r e  h a s  b e e n  n o  c o n c r e t e  s h o w i n g  t h a t  P l a i n t i f f s  w e r e  p r e v e n t e d  f r o m  d o i n g  a n y t h i n g  a s  a  c o n s e q u e n c e  o f  t h e  g o v e r n o r s '  m e e t i n g  i n  H a w a i i .  P l a i n t i f f s  h a v e  n o t  e s t a ­b l i s h e d  t h e  e x i s t e n c e  o f  a  l i b e r t y  r i g h t ,  n o r  i t s  d e p r i v a t i o n .A s s u m i n g ,  a r g u e n d o ,  t h e  P l a i n t i f f s  d o  h a v e  a  c o n s t i ­t u t i o n a l l y  p r o t e c t e d  i n t e r e s t  i n  t h e  l o c a t i o n  o f  a  B o a r d  o f  G o v e r n o r s  m e e t i n g ,  t h e r e  r e m a i n s  a  q u e s t i o n  a s  t o  " w h a t  p r o c e s s  i s  d u e . "  M o r r i s s e y  v .  B r e w e r , 4 0 8  U . S .  4 7 1 ,  4 8 1 ,  9 2  S . C t .  2 5 9 3 ,  3 3  L . E . 2 d  4 8 4  ( 1 9 7 2 ) .  D u e  p r o c e s s  c o n s i s t s  o f  b o t h  p r o ­c e d u r a l  a n d  s u b s t a n t i v e  e l e m e n t s .  I t  i s  u n d i s p u t e d  t h a t  t h e  H a w a i i  m e e t i n g  w a s  s e t  a n d  c o n d u c t e d  a c c o r d i n g  t o  p r o c e d u r e s  s e t  f o r t h  i n  t h e  A B A  b y - l a w s .  P l a i n t i f f s  d o  n o t  c o n t e n d  t h e  p r o c e d u r e s  e m p l o y e d  w e r e  c o n s t i t u t i o n a l l y  d e f e c t i v e .  T h e y  a r ­g u e ,  h o w e v e r ,  t h e  g o v e r n o r s '  a c t i o n  w a s  s o  i r r a t i o n a l  a s  t o  v i o ­l a t e  t h e  s u b s t a n t i v e  r e q u i r e m e n t s  o f  d u e  p r o c e s s .A  p a r t y  c l a i m i n g  a  d e n i  a l  o f  s u b s t a n t i v e  d u e  p r o c e s s  m u s t  d e m o n s t r a t e  t h e r e  i s  n o  r a t i o n a l  b a s i s  f o r  t h e  c h a l l e n g e d
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a c t i o n .  T h e  b u r d e n  i s  a  h e a v y  o n e .  T h e  c o m p l a i n i n g  p a r t y  m u s t  s h o w  t h e r e  i s  n o  c o n c e i v a b l e  j u s t i f i c a t i o n  f o r  t h e  a c t i o n  t a k e n .  C o n c e r n e d  C i t i z e n s  o f  S o u t h  K e n a i  P e n i n s u l a  B o r o u g h  v .  K e n a i  P e n i n s u l a  B o r o u g h , 5 2 7  P . 2 d  4 4 7 ,  4 5 2  ( A l a s k a  1 9 7 4 ) .P l a i n t i f f s '  c h i e f  c o m p l a i n t  i s  t h a t  t h e  l o c a t i o n  o f  t h e  m e e t i n g  p r e v e n t e d  " p u b l i c  s c r u t i n y  o r  c r i t i c i s m "  o f  t h e  g o v e r n o r s '  a c t i o n s .  ( A p p e l l a n t ' s  B r i e f ,  p . 3 2 )  T h e  r e c o r d  i s  d e v o i d  o f  f a c t u a l  s u p p o r t  f o r  t h i s  c o n t e n t i o n .  T h i s  c o u r t  m a y  j u d i c i a l l y  n o t i c e  t h e  f a c t  t h a t  m o d e r n  t e c h n o l o g y  h a s  g r e a t l y  r e d u c e d  t h e  b u r d e n s  o f  i n t e r s t a t e  t r a v e l  a n d  c o m m u n i c a t i o n .  A s s u m i n g ,  a r g u e n d o ,  t h e  c o n v e n i e n c e  o f  A l a s k a ' s  n e w s  m e d i a  i s  a  c o n s i d e r a t i o n  o f  c o n s t i t u t i o n a l  i m p o r t ,  P l a i n t i f f s  h a v e  f a i l e d  t o  d e m o n s t r a t e  i t  i s  m o r e  i n c o n v e n i e n t  f o r  t h e  m e d i a  t o  t r a v e l  t o  H a w a i i  i n  F e b r u a r y  t h a n ,  f o r  i n s t a n c e ,  t o  B a r r o w .P l a i n t i f f s  h a v e  f a i l e d  t o  e s t a b l i s h  t h e  a c t i o n  o f  t h e  B o a r d  o f  G o v e r n o r s  i n  h o l d i n g  t h e i r  m e e t i n g  i n  H a w a i i  w a s  t o t a l ­l y  a r b i t r a r y  -id w i t h o u t  j u s t i f i c a t i o n .  T h e i r  s u b s t a n t i v e  d u e  p r o c e s s  c l a i m  m u s t ,  t h e r e f o r e ,  f a i l .  C o n c e r n e d  C i t i z e n s  o f  S o u t h  K e n a i  P e n i n s u l a  B o r o u g h , s u p r a .P l a i n t i f f s  a r e  a s k i n g  t h i s  c o u r t  t o  e l e v a t e  w h a t  i s ,  i n  r e a l i t y ,  a n  i n t e r n a l  A B A  d i s p u t e  t o  t h e  l e v e l  o f  a  c o n s t i t u ­t i o n a l  i s s u e .  T h e  c o u r t s  a r e  g e n e r a l l y  r e l u c t a n t  t o  i n t e r f e r e  i n  s u c h  m a t t e r s .  S e e ,  e . g . ,  T e n n e s s e e  S e c o n d a r y  S c h o o l  A s s ' n . v .  C o x , 4 2 5  S . W . 2 d  5 9 7 ,  6 0 1  ( T e n n .  1 9 6 8 ) .  S e e  g e n e r a l l y ,  7
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Y
C J S , Associations, §34(a), at 79. M o s t  of the*. Plaint i f f s  are 

AB A  members. T h e y  are e n t i t l e d  to e l e c t  their B o a r d  of G o v e r­

nors. (R 32) T h e y  may recall a gover nor once elected. (R 35) 

If they are d i s s a t i s f i e d  w i t h  the governors' actions, they have 

ample recou r s e  w i t h i n  the ABA.

The H awaii m e e t i n g  did not infringe u p o n  Plaintiffs' 

consti t u t i o n a l  rights.

D A T E D  this 6th day of March, 1979.

ATKINSON, CONWAY, YOUNG,
BELL & GAGNON 

Attorneys for Appe llee/
Cross- A p p e l l a n t



C J S , Associations, §34(a), at 79. M o s t  of the Plaintiffs are 

A B A  members. T h e y  are entitled to elec t their Board of G o v e r­

nors. (R 32) T h e y  m a y  recall a gov ernor once elected. (R 35) 

If they are d i s s a t i s f i e d  with the governors' actions, they have 

ample recourse w i t h i n  the ABA.

The Hawaii m e e t i n g  did not infringe upon Plaintiffs' 

constitutional  rights.

D A T E D  this 6th day of March, 1979.

ATKINSON, CONWAY, YOUNG,
BELL & GAGNON 

A ttorneys for Appellee/ 
Cross- A p p e l l a n t

John M. Conway

B y
P a tri ck B. Gilmore
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IN  THE SUPREME COURT OF THE STATE OF ALASKA

BRUCE HOROWITZ, WILL IAM PARKER, JAMES 
LOVE, DAVID LOUTREL ,  WILSON A. R I C E ,  
JOHN E .  DUGGAN, DONALD E .  CLOCKSIN, 
THOMAS G. BECK, E L I Z A B E T H  RATNER, 
RANDALL SIMPSON, P H I L I P  R .  VOLLAND, 
J E F FR EY  LOWENFELS,

Supreme C o u r t  No. ^310/^311 
S u p e r i o r  C o u r t  No. 3AN78-1198 C IV .

APPELLANTS '  REPLY B R I E F /  

CROSS-APPELLEES '  OPPOSITION B R I E F

A p p e l l a n t s / C r o s s - A p p e l l e e s ,

v s .

THE ALASKA BAR ASSOCIATION,

A p p e l l e e / C r o s s - A p p e l l a n t .

M i c h a e l  J .  F r a n k ,  Gregory 
M. O ' L e a r y ,  FRANK 4 O 'LEARY ,  
and R i c h a r d  Brown

T T t t o r n e y s  f o r  A p p e l l a n t s /
C r o s s - A p p e l l e e s  

308 G S t r e e t ,  S u i t e  303 
A n cho ra g e ,  A la s k a  99501 
T e l e p h o n e :  (907) 278-6228

F i l e d  i n  t h e  Supreme C o u r t  
o f  t h e  S t a t e  o f  A la s ka  t h i 3  

day o f  M arch ,  1979.
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A . The  ABA 's  Argument  C o n c e r n i n g  I t s  E x e m p t io n  From 

The  Open M ee t ing  A c t  I s  E r r o n e o u s .

A c c o rd i n g  t o  i t s  e x c e p t i o n  p r o v i s o ,  t h e  open m e e t i n g  

a c t  does n o t  exempt S ta t e  a g e n c ie s  f rom i t s  r e q u i r e m e n t s  

"e x ce p t  as o t h e r w i s e  p ro v id e d  by t h i s  s e c t i o n . "  A . S .  44 .62 .  

3 1 0 (a ) .  I n  i t s  b r i e f  t h e  ABA c l a i m s  no e x p re s s  e xem p t io n  i n  

" t h i s  s e c t i o n "  f rom t h e  r e q u i r e m e n t s  o f  t h e  open m e e t i n g  a c t ,  

and i n d e e d ,  no e x p re s s  exem p t io n  e x i s t s  f o r  ABA m e e t i n g s .  Nor 

does t h e  ABA c l a i m  t h a t  i t s  Board o f  G ove rno r s  i s  n o t  a "board"  

o r  one o f  t h e  o t h e r  e n t i t i e s  co ve red  by t h e  open m e e t i n g  a c t .  

I d .

To s u c c e s s f u l l y  avo id  cove rage  o f  t h e  Hawai i  m e e t i n g  

und e r  t h e  a c t ,  t h u s , t h e  ABA m u s t  somehow c i r c u m v e n t  t h e  p J n l n  

language o f  t h e  a c t .  I n  o t h e r  w o rd s ,  i t  m u s t  c o n v i n c e  t h e  

C o u r t  n o t  t o  apply t h e  " p l a i n  mean ing"  s t a t u t o r y  c o n s t r u c t i o n  

r u l e .  I t  m u s t  a l s o  c o n v i n c e  t h e  C o u r t  not, t o  s t r i c t l y  c o n ­

s t r u e  and apply t h e  e x c e p t i o n  c l a u s e  o f  t h e  a c t ,  a l t h o u g h  

s e t t l e d  l e g a l  a u t h o r i t y  r e q u i r e s  p r e c i s e l y  t h a t  r e s u l t .  Ha f l i n g  

v .  I n l a n d  B o a tm e n ' s  U n io n  o f  t.hr l ‘n c  I f i  c , '385 P..Yd 8 70, 87' 

(A la s k a  1978); 2A S u t h e r l a n d ,  S e c t i o n  47.11 a t  90 n .6  & 7.

I t  m u s t  c o n v i n c e  t h e  Court , t o  i g n o r e  t h e  e x p r e s s  l e g i s l a t i v e  

h i s t o r y  o f  t h e  open m e e t i n g  a c t  as w e l l  as t h e  L e g i s l a t u r e ' s  

v i g o r o u s  s t a t e m e n t  o f  p o l i c y  i n  A . S .  44 .62 .31 ?  manda t ing  open 

m e e t i n g s  f o r  a l l  p u b l i c  e n t L t i e s .  I t  m u s t  c o n v i n c e  t h e  C o u r t

I.
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t o  d i s r e g a r d  t h e  im p a c t  o f  t h e  o t h e r  i n t r i n s i c  and e x t r i n s i c  

r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  d i s c u s s e d  i n  p l a i n t i f f s '  

op e n ing  b r i e f ,  a t  8 -9 ,  20-23- And, more b r o a d ly ,  i t  m u s t  

c o n v i n c e  t h e  C o u r t  t o  i g n o r e  a n a t i o n a l  p u b l i c  p o l i c y  fav ­

o r i n g  open ,  a c c e s s i b l e ,  t r u l y  " p u b l i c "  m e e t i n g s .  C f .  S t a t e  

v .  K e s s l e r , 117 S.W. 85, 86 (Mo.App. 1909) ( " W i t h o u t  any 

s t a t u t o r y  e na c tm e n t  on t h e  s u b j e c t ,  i t  i s  o b v io u s  t h a t  c o n ­

s i d e r a t i o n s  o f  p u b l i c  p o l i c y  demand t h a t  t h e  o f f i c i a l  m e e t i n g s  

o f  p u b l i c  b o d ie s  be h e ld  w i t h i n  t h e  i x m i t s  o f  t h e i r  t e r r i t o r ­

i a l  j u r i s d i c t i o n ;  o t h e r w i s e  p u b l i c  s e r v a n t s  m ig h t  do i n  s e c r e t  

what t h e y  wou ld  n o t  a t t e m p t  u nd e r  p u b l i c  s c r u t i n y  . . . . " ) ;5 U . S .C .  § 552b(b) ( r e q u i r i n g  t h a t  " [ e j x c e p t  as p ro v id ed  i n  

15 U . S .C .  § 5 5 2 b ( c ) ] ,  eve ry  p o r t i o n  o f  eve ry  m e e t i n g  o f  

an agency s h a l l  be open t o  p u b l i c  o b s e r v a t i o n . "  1 ) .

By f o c u s i n g  s o l e l y  on A . S .  08 .0 8 .1 0 0 ,  how eve r ,  t h e  ABA 

makes i n s t e a d  a marked ly  u n c o n v i n c i n g  a rgument  i n  s u p p o r t  o f  

I t s  p o s i t i o n .  T he  p r e m i s e s  o f  t h e  a rgumen t  are  t w o - f o l d .  F i f c s t ,

The  l e g i s l a t i v e  h i s t o r y  o f  5 U . S .C .  § 5 5 2 b (b ) ,  w h i c h  
I s  p a r t  o f  t h e  Government i n  S u n s h i n e  A c t  o f  1976, i n d i c a t e s :  

T he  b a s i c  p r e m i s e  o f  t h e  S u n s h i n e  l e g i s l a t i o n  i s  t h a t ,  
i n  t h e  words o f  F e d e r a l i s t  No. *19, " t h e  peop le  are  t h e  
o n l y  l e g i t i m a t e  f o u n t a i n  o f  power’ , and I t  i s  f rom  them 
t h a t  t h e  c o n s t i t u t i o n a l  c h a r t e r  . . .  I s  d e r i v e d . "  Govern­
ment I s  and s h o u l d  be t h e  s e r v a n t  o f  t h e  p e o p le ,  and i t  
s h o u l d  be f u l l y  a c c o u n t a b l e  t o  them f o r  t h e  a c t i o n s
w h i c h  i t  s up p o se d ly  t a k e s  on t h e i r  b e h a l f .
# # #

Absen t  s p e c i a l  c i r c u m s t a n c e s ,  t h e r e  i s  no r e a so n  why 
t h e  p u b l i c  s h o u l d  n o t  have t h e  r i g h t  t o  o b se r ve  t h e  
agency d e c i s i o n m a k i n g  p r o c e s s  f i r s t - h a n d .

U . R .  Rep. No. 9*1-880, 9 ^ t h  C o n g . ,  2nd S e s s .  2; r e p r i n t e d  i n  
1976 U . S .  Code Cong, ft Ad. News 21814.
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ABA c l a i m s  t h a t  t h e  open m e e t i n g  a c t  r e m a i n s  p a r t  o f  t h e  AAPA 

d e s p i t e  t ha  a c t ' s  r e p e a l  and r e e n a c tm e n t  i n  1966 i n  c h .  A8

SLA 1966. S e co nd ,  s i n c e  t h e  a c t  i s  p a r t  o f  t h e  AAPA and t h e  A B A ' s

by - la w s  and r e g u l a t i o n s  are  exempt f rom  t h e  AAPA v ia  A . S .  08 .08 .  

100, t h e  ABA c o n c l u d e s  t h a t  t h e  open m e e t i n g  a c t  does n o t  apply 

to  i t . ,  m e e t i n g s .  N e i t h e r  p r e m i s e s  n o r  c o n c l u s i o n  are  c o r r e c t .

The ABA o n l y  o f f - h a n d e d l y  d e a l s  w i t h  t h e  1966 re p e a l  and

re e n a c tm e n t  o f  t h e  open m e e t i n g  a c t  ( c h .  ̂ 8 SLA 1966 ) ,

w h i c h  p l a i n t i f f s  a rgue  r e s u l t e d  i n  t h e  a c t ' s  s e p a r a t i o n  

f rom t h e  AAPA. The  ABA s a y s :  " The  s i m p l e  an sw e r  t o  t h i s  a rg u ­

ment i s ,  i f  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  r e s u l t  u rged by 

P l a i n t i f f s ,  i t  wou ld  have so  s t a t e d . "  ABA b r i e f ,  12. B u t  t h e  

s im p l e  a n sw e r  t o  t h a t  argument  i s  t h a t  t h e  L e g i s l a t u r e  d id  so  

s t a t e .  I t  s a i d  a t  t h e  ve ry  b e g i n n i n g  o f  c h .  A8 SLA 1966:

AN ACT

R e q u i r i n g  t h a t  t h e  m e e t i n g s  o f  a g e n c i e s  o f  t h e  s t a t e  
and i t s  s u b d i v i s i o n s  be open t o  t h e  p u b l i c  w i t h  c e r t a i n  
e x c e p t i o n s .

BE I T  ENACTED BY THE LEG ISLATURE  OF THE STATE OF 
ALASKA

Sec 1.1 on 1. A. S .  M .  62. 310 i s  re p e a le d  and r e - e n a c t e d  
to  re a d :

( E m p h a s i s  S u p p l i e d . )  As can e a s i l y  be s e e n  f rom t h e  above 

q u o t a t i o n ,  t h e  A la s ka  L e g i s l a t u r e  e x p r e s s l y  made t h e  open m e e t i n g  

r e q u i r e m e n t s  a s e p a ra te  " A c t "  i n  1966. What c o u ld  be more em­

p h a t i c  o f  l e g i s l a t i v e  I n t e n t  t o  a c c o m p l i s h  t h i s  s e p a r a t i o n  t h a n  

a repea l  and r e e n a c tm e n t ?  What c o u l d  be more e m p h a t i c  t h a n  a
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t i t l e  l i k e  t h a t  o f  c h .  48 SLA 1966? C f .  S u l l i v a n  v .  Green

M a n u f a c t u r i n g  Company, 575 P . 2d 811, 815 (A la s k a  1977)

( c o u r t  ca r  c o n s i d e r  t i t l e  o f  an a c t  t o  r e s o l v e  any q u e s t i o n s  
2

o f  i n t e n t .  )

T'r.e XM a l s o  Cxai ins a t  page 13 o f  i t s  b r i e f  t h a t  c h .

48 SLA 1966 re p e a le d  and r e e n a c te d  t h e  open m e e t i n g  s t a t u t e  

w i t h i n  "C ha p te r  44.62 o f  t h e  A la s k a  S t a t u t e s . "  S i n c e  A . S .  44. 

62.650 s t a t e s  t h a t  " [ t j ’h i s  c h a p t e r  may be c i t e d  as t h e  Admin­

i s t r a t i v e  P ro ce d u re  A c t " ' ,  t h e  ABA c o n c l u d e s  i t  i s ,  t h e r e f o r e ,  

" i m p l a u s i b l e  t o  a s s um e ,  as P l a i n t i f f s  do ,  t h a t  t h e  l e g i s l a t u r e  

wou ld  r e e n a c t  t h e  Open M ee t i ng  A c t  w i t h i n  t h e  APA Chap te r  

w h i l e  i n t e n d i n g  t o  remove t h e  A c t  f rom t h e  APA ."  ABA b r i e f ,

13. However ,  as p l a i n t i f f s  p o i n t e d  o u t  i n  t i n  ■ o p e n ing  b r i e f  

a t  page 12 n . 4 ,  A . S .  44 .62 .650 i s  a s t a t u t o r y  c o d i f i c a t i o n .  A 

s t a t u t o r y  c o d i f i c a t i o n  may n o t  change t h e  t r u e  mean ing  o f  t h e

2
The  c a s e s  t h e  ABA c i t e s  i n  s u p p o r t  o f  i t s  p o s i t i o n ,  ABA 

b r i e f ,  12-13 ,  are  n o t  on p o i n t  e i t h e r  f a c t u a l l y  o r  l e g a l l y .  
Coun ty  o f  Sa n ta  C la ra  v .  H a l l ,  100 C a l .  R p t r .  629 ( C a l .  1972) ,  
does n o t  c o n c e r n  a s t a t u t e ' s  r e p e a l  and r e e n a c t m e n t ,  b u t  i t s  
amendment ,  and what t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  p a r t i c u l a r  
amendment meant i n  c o n s t r u i n g  t h e  s t a t u t e  as a w h o le .  Rowan 
v .  C i t y  and Coun ty  o f  San F r a n c i s c o ,  53 C a l .  R p t r .  88 (C a l .1 9 6 6 ) ,  m e re ly  r e e m p h a s i z e s  t h e  " p l a i n  m ean ing "  s t a t u t o r y  c o n ­
s t r u c t i o n  r u l e .  A lexand e r  v .  M i c h .  Em p lo y .  S e c .  Com . ,  144 
N.W. 2d 850 ( M i c h .  App. 1966 ) ,  s t a n d s  f o r  t h e  p r o p o s i t i o n  
t h a t  c o u r t s  m u s t  n o .  read i n t o  s t a t u t e s  p r o v i s i o n s  w h i c h  t h e  
l e g i s l a t u r e  d id  n o t  i n c l u d e .  P l a i n t i f f s  h e a r t i l y  ag ree .  They 
b e l i e v e  t h i s  C o u r t  m u s t  n o t  read an e x e m p t io n  f o r  ABA m e e t i n g s  
i n t o  t h e  open m e e t i n g  a c t ,  s i n c e  t h e  A la s k a  L e g i s l a t u r e  d id  
n o t  e x p r e s s l y  p r o v id e  f o r  o ne .  Compare t h e  c a s e s  p l a i n t i f f s  
d i s c u s s  a t  pages 11-12 o f  t h e i r  o p e n in g  b r i e f  on t h e  im p o r t  
o f  t h e  r e p e a l  and r e e n a c tm e n t  o f  a s t a t u t e .
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law .  A . S .  0 1 .0 5 .0 3 1 .  S e c t i o n  1,  A r t .  I ,  c h .  I  o f  c h .  143 SLA 

1959 ( t h e  AAPA) as pa s sed  a c t u a l l y  ^ e a d s : " T h i s  A c t  c o n s t i t u t e s  

and may be c i t e d  as t h e  A d m i n i s t r a t i v e  P ro ce d u re  A c t "  and n o t  

" T h i s  c h a p te r  c o n s t i t u t e s  and may be c i t e d  as t h e  A d m i n i s ­

t r a t i v e  P ro ce d u re  A c t . "  ( E m o h a s i s  s u p p l i e d . )  The words " T h i s  

A c t "  c l e a r l y  r e f e r  t o  "AN ACT e s t a b l i s h i n g  a d m i n i s t r a t i v e  

p ro c e d u r e s  . . .  " ,  and n o t  t o  t h e  l a t e r  1966 "ACT r e q u i r i n g  

t h a t  t h e  m e e t i n g s  o f  a g e n c i e s  o f  t h e  s t a t e  and i t s  s u b d i v i s i o n s  

be open t o  t h e  p u b l i c  w i t h  c e r t a i n  e x c e p t i o n s . "  Ch .  48 SLA 

1 9 6 6 .

T h u s ,  t h e  ABA i s  i n c o r r e c t  i n  i t s  a s s e r t i o n  t h a t  t h e  open 

m e e t i n g  a c t  i s  p a r t  o f  t h e  AAPA. Were t h e  ABA c l a i m  c o r r e c t ,  

n o n e t h e l e s s  t h e  o t h e r  p re m i s e  o f  t h e  A BA ' s  a rg u m e n t ,  t h a t  i t  

I s  e n t i r e l y  exempt from t h e  AAPA v ia  A . S .  0 8 .0 8 .1 0 0 ,  i s  s t i l l  

e r r o n e o u s .  A . S .  08 . , )8 .100 exempts  t h e  A BA ' s  b y - la w s  and r e g u ­

l a t i o n s  f rom  t h e  r u l e - m a k i n g  r e q u i r e m e n t s  o f  t h e  AAPA. T h e se  

r e q u i r e m e n t s  are  p r o c e d u r a l ,  n o t  s u b s t a n t i v e .  I n  o t h e r  w o r u s ,  

t h e  ABA does n o t  have t o  go t h r o u g h  t h e  p u b l i c  p r o c e s s  o f  

i n t e r i m  r u l e  f o r m u l a t i o n ,  p r o p o s a l s ,  h e a r i n g s ,  and so  f o r t h  

r e q u i r e d  o f  o t h e r  a g e n c i e s  p r ' i o r  t o  t h e  a d o p t i o n  o f  f i n a l  r u l e s .  

T h i s  e xem p t io n  does n o t  g i v e  t h e  ABA t h e  power t o  adopt r u l e s

3
One s u b t l e  e r r o r  i n  i t s  a rgumen t  b low s  a h o l e  i n  t h e  ABA ' s  

r e s u l t  l a rg e  enough  t o  f i g u r a t i v e l y  e n g u l f  t h e  i s l a n d  o f  K a ua i .  
T he  ABA a s s e r t s  a t  page 15 o f  i t s  b r i e f  t h a t  " A . S .  08 .08 .100 
a p p l i e s  to  t h e  e n t i r e  A d i m i n i s t r a t i v e  [ s i c ] P r o ce d u re  A c t ,  arid 
i t s  a f f e c t  [ s i c ] s h o u l d  n o t  be narrowed t h r o u g h  J u d i c i a l  c o n ­
s t r u c t i o n . "  ( E m p h a s i s  s u p p l i e d . )  See a l s o  t h e  f i n a l  s e n t e n c e  
on  page 16 o f  t h e  A B A ' s  b r i e f .  A . S .  08 .08 .100 was passed I n  
I96 0 ,  as s e c t i o n  3, c h .  178 SLA I960 ;  i t  exempted t h e  ABA 's  
t h e n  " r u l e s "  f rom  t h e  AAPA. I f ,  as t h e  ABA c l a i m s ,  [ c o n t . J



t h a t  are d i s c o r d a n t  w i t h  s u b s t a n t i v e  r e q u i r e m e n t s  o f  o t h e r  

l a w s ,  i n c l u d i n g  t h e  open m e e t i n g  a c t .

One ABA r e s p o n s e  t o  t h i s  c o n t e n t i o n  i s  t h a t  p l a i n t i f f s  

are  im p r o p e r l y  c l a i m i n g  t h a t  c h .  48 SLA 1 9 6 6  ( t h e  r e p e a l  and 

r e e n a c tm e n t  o f  t h e  open m e e t i n g  a c t )  r ep ea led  t h e  ABA ex em p t io n  

f rom  t h e  AAPA. ABA b r i e f ,  14. T h i s  i s  a l s o  i n c o r r e c t .  The  

p l a i n t i f f s  agree t h a t  t h e  A BA ' s  b y - la w s  anc r e g u l a t i o n s  are 

exempt f rom  t h e  AAPA. T h i s  i s  n o t  t o  say t h a t  w h a te ve r  i s  done 

p u r s u a n t  t o  t h o s e  b y - la w s  o r  r e g u l a t i o n s ,  pe rhaps  r e a so n a b le  

on t h e i r  f a c e ,  i s  n e c e s s a r i l y  l e g a l .

A n o t h e r  ABA r e s p o n s e  i s  t h a t  t h e  p l a i n t i f f s '  "a rgumen t  

i s  based on t h e  e r r o n e o u s  a s s u m p t i o n  t h a t  an a s s o c i a t i o n  

can a c t  ap a r t  f rom  i t s  b y - la w s  and r e g u l a t i o n s . "  ABA b r i e f ,

14. The I n t e g r a t e d  Bar  A c t ,  how eve r ,  does n o t  r e q u i r e  t h e  ABA 

t o  adopt b y - la w s  and r e g u l a t i o n s .  I t  s a y s  " [ t ] h e  board ("of 

g o v e r n o r s ]  may adopt r e a so n a b le  bylaws and r e g u l a t i o n s  c o n ­

s i s t e n t  w i ‘ .1 t h e  A la s ka  Bar  R u l e s . "  ( E m p h a s i s  s u p p l i e d . )  A . S .  

0 8 .0 8 . 0 8 0 ( b ) ( 2 ) .  M o reove r ,  t h e  ABA c i t e s  no a u t h o r i t y  s h o w in g  

t h a t  an a s s o c i a t i o n  ca n n o t  e x i s t  apa r t  f rom  i t s  b y - la w s  and 

r e g u l a t i o n s .  The  ABA e x i s t s  a^ an e n t i t y  s u b j e c t  as an "agency"  

u nd e r  A . S .  4 4 .6 2 .6 4 0 (a ) ( 4 )  t o  t h e  open m e e t i n g  a c t ,  w h e t h e r

13 c o n t . ]
A . o . 08 .08 .100 exempted i t  I n I960 from t h e  e n t i r e  AAPA, t h e n  
t i l l s  C o u r t  e r r e d  i n  1972 when I t  h e ld  i n  A p p l i c a t i o n  o f  P e t e r s o n .  
449 P . 2d 304, 306, t h a t  t h e  ABA was s u b j e c t  t o  t h e  AAPA 's  
a d m i n i s t r a t i v e  a d j u d i c a t i o n  p r o v i s i o n s .  On t h e  o t h e r  hand ,  
i f  t h e  ABA i s  r i g h t  i n  s a y i n g  t h a t  i t  ha s  been e n t i r e l y  exempt 
from t h e  AAPA s i n c e  I9 6 0 ,  a^d I f  t h e  p l a i n t i f f s  a re  a l s o  
r i g h t  i n  s a y i n g  t h a t  t h e  open m e e t i n g  a c t  i s  no l o n g e r  pa r t  
o f  t h e  AAPA, t h e n  l o g i c a l l y  t h e  ABA s t i l l  m u s t  l o s e  t h i s  c a s e .
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oi  n o t  i t  e v e r  adopted by- lawo and r e g u l a t i o n s ,  as t h e  ABA 

va s  " c r e a te d  an i n s t r u m e n t a l i t y  oi '  A l a s k a " ,  and d e r i v e s  i t s  

l i f e  f rom  i t s  o r i g i n a t i n g  s t a t u t e ,  n o t  i t s  r u l e s .  A . S .  08.

0 8 .0 1 0 .

The ABA a l s o  d e fe nd s  i t s  p o s i t i o n  w i t h  a vague s o r t  

o f  r a t i f i c a t i o n  t h e o r y .  I t  a s s e r t s  t h a t  when t h e  L e g i s l a t u r e  

changed t h e  word " r u l e s "  t o  t h e  ph ra se  "b y - la w s  and r e g u ­

l a t i o n s "  t h r o u g h o u t  t h e  I n t e g r a t e d  Bar A c t  i n  1976, i t  r a t i f i e d  

t h e  ABA’ s b y - la w s  and r e g u l a t i o n s  c o n c e r n i n g  m e e t i n g s .  ABA 

b r i e f ,  15-16. T h i s  c o n c l u s i o n  c e r t a i n l y  c a n n o t  be read from 

c h .  l 8 l  SLA 1976, w h i c h  c l e a r l y  was o n l y  d e s ig ned  t o  make t h e  

u se  o f  t h e  word " r u l e s "  c o n s i s t e n t  w i t h  t h e  mean ing  c f  t h e  

word as used i n  t h e  Ala :ka Ba r  R u l e s  p rom u lga ted  by t h e  Supreme 

C o u r t .  See p l a i n t i f f s '  o p e n in g  b r i e f ,  19-20. The  ABA o f f e r s  no 

l e g i s l a t i v e  h i s t o r y  i n  s u p p o r t  o f  i t s  c l a i m .  Nor do t h e  two 

c a s e s  i t  c i t e s ,  ABA b r i e f ,  14, s u p p o r t  t h i s  r a t i f i c a t i o n  t h e o r y .

The A BA ' s  open m e e t i n g  a c t  exem p t io n  a rg u m e n t ,  based 

e n t i r e l y  on t h e  e x e m p t io n  o f  I t s  b y - la w s  and r e g u l a t i o n s  f rom 

the  AAPA und e r  0 8 .0 8 .1 0 0 ,  s i m p l y  a s k s  to o  m uch .  Under t h e  ABA ' s  

t h e o r y ,  as l o n g  as i t  c o m p l i e d  w i t h  i t s  b y - la w s  and r e g u l a t i o n s  

on m e e t i n g s ,  i t  c o u l d  h o ld  t h o s e  m e e t i n g s  n o t  o n l y  w i t h o u t  regard

7j------------------------------------------
U n i t e d  S t a t e s  v .  D oug la s  A i r c r a f t  C.>., 510 P . 2d 13 8 Y 

(CCPA 1975) ,  c i t e d  a t  ABA b r i e f ,  15, c o n c e r n e d  t h e  n o n -  
c o n c l u s i v e  p r e s u m p t i o n  t h a t  c o u l d  be d e r i v e d  f rom t h e  
re e n a c tm e n t  o f  a s t a t u t e  w i t h o u t  s i g n i f i c a n t  change and w h i c h  
m ig h t  i n d i c a t e  c o r r e c t n e s s  o f  a p r i o r  j u d i c i a l  i n t e r p r e t a t i o n  
o f  t h e  s t a t u t e .  K now le s  v .  G ladden ,  254 F .  Supp. 643 (D .  Or. 
1965) ,  m e re ly  h e ld  t h a t  C o n g re s s  was p resumed t o  have i n  m ind 
t h e  d e f i n i t i o n  o f  t h e  word " d e p o s i t i o n "  i n  t h e  Supreme C o u r t  
p rom u lga ted  C i v i l  R u l e s  when i t  passed  a s t a t u t e  p e r m i t t i n g  
t h e  t a k i n g  o f  d e p o s i t i o n s  i n  habeas c o r p u s  p r o c e e d i n g s .
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f o r  p u b l i c  a c c e s s ,  b u t  a l s o  i n  e n f o r c e d  s e c r e c y  no m a t t e r  

where c o n d u c t e d —w h e t h e r  i n  downtown A n c h o ra g e ,  K a ua i ,  Hong 

Kong ,  or. T a n g i e r .  The  L e g i s l a t u r e  d id  n o t  s a n c t i o n  s u c h  r e s u l t s  

The  AAPA does n o t h i n g  more t h a n  f r e e  the  ABA o f  t h e  o n u s  o f  

p r o c e d u r a l  r u l e - m a k i n g  r e q u i r e m e n t s  w h i c h  wou ld  be burdensome 

to  a s m a l l ,  t h i n l y  s t a f f e d  agency .  No s i m i l a r  p o l i c y  f a v o r s  

t h e  exem p t io n  o f  t h e  c o n d u c t  o f  m e e t i n g s  f rom t h e  r e q u i r e m e n t s  

o f  t h e  open m e e t i n g  a c t .  See A .S .  62. 312.

I n  i t s  b r i e f  t h e  ABA f a i l s  t o  m e n t i o n  a t  a l l  t h e  ’’e x cep t  

as o t h e r w i s e  p ro v id e d  by t h i 3  s e c t i o n "  c l a u s e  i n  t h e  open 

m e e t i n g  a c t .  On t h i s  s haky  f o o t i n g  no s t r u c t u r a l l y  so und  

argument  can be b u i l t .  T he  ABA, f u r t h e r m o r e ,  p r o v id e s  rio 

r e l e v a n t  d i s c u s s i o n  o f  t h e  p e r t i n e n t  s t a t u t o r y  c o n s t r u c t i o n  

r u l e s  as a p p l i e d  t o  t h e  laws  i n v o l v e d .  Nor do c s  t h e  ABA d i s ­

c u s s  t h e  re co rd ed  l e g i s l a t i v e  h i s t o r y  o f  t h e  open m e e t i n g  

a c t .  T h a t  i s  n o t  s u r p r i s i n g .  I t  i s  d i f f i c u l t  t o  argue around  

t he  e m p ha t i c  language o f  t h e  J u d i c i a r y  Coi.iinlt.fcee Re p o r t  ('or 

t h e  1972 cha ng e s  t o  t h e  open m e e t i n g  a c t :  " T h i s  b i l l  a l s o  

re e m p h a s i z e s  s t a t e  p o l i c y  a g a i n s t  c l o s e d  m e e t i n g s  o f  p u b l i c  

b o d i e s . "  J u d .  Com. R .  SB .  No. 253, 1972 House J o u r n a l ,  L58 

( e m p h a s i s  s u p p l i e d ) .  T h a t  s t a t e  p o l i c y ,  a s  w e l L  as t h e  open 

m e e t i n g  a c t  I t s e l f ,  c o n t r o l s  t h e  ou tcome  o f  t h e  p r e s e n t  d i s p u t e

B . T he  ABA’ s  Due P r o c e s s  A rgum en t s  Are E r r o n e o u s .

"The  ABA s u b m i t s  P l a i n t i f f s  have no c o n s t i t u t i o n a l l y  

p r o t e c t e d  i n t e r e s t  i n  t h e  l o c a t i o n  o f  t h e  Board o f  G ove rno r s  

m e e t i n g . "  ABA b r i e f ,  17. T h i s  s t a t e m e n t  m i s c h a r a c t e r l z e s  t h e



due p r o c e s s  i s s u e .  The i s s u e  i s :  a s s u m i n g  t h e  open m e e t i n g  

a c t  does n o t  a p p ly ,  have t h e  p l a i n t i f f s '  due p r o c e s s  r i g h t s  

n o n e t h e l e s s  been v i o l a t e d  by t h e  aB A ' s a c t i o n  i n  h o l d i n g  a 

b u s i n e s s  m e e t i n g  i n  Haw a i i ?  P l a i n t i f f s  do n o t  c l a i m  a " r i g h t  

t o  d i c t a t e  t h e  l o c a t i o n  o f  g o v e r n o r s '  m e e t i n g s  ABA b r i e f ,

1 8 .

What t h e  p l a i n t i f f s  do c l a i m  i s  t h a t  t h e i r  l i b e r t y

and p ro p e r ty  i n t e r e s t s  were a r b i t r a r i l y  d e n ie d  i n  v i o l a t i o n
r;

o f  s u b s t a n t i v e  due p r o c e s s  by t h e  b u s i n e s s  m e e t i n g  i n  H aw a i i .  

The p l a i n t i f f s  i d e n t i f i e d  a number o f  b o th  p r o p e r t y  and 

l i b e r t y  I n t e r e s t s  a f f e c t e d  by th<. Hawai i  m e e t i n g .  Open ing 

b r i e f ,  28-34. They c l a i m  t h e i r  dues  and tax  m o n i e s ,  c e r t a i n l y  

" p r o p e r t y "  p r o t e c t e d  by due p r o c e s s ,  were a r b i t r a r i l y  expended 

f o r  t h e  Hawai i  m e e t i n g ,  a l t h o u g h  t h e  m e e t i n g ' s  l o c a t i o n  had 

no r a t i o n a l  r e l a t i o n s h i p  to  t h e  s t a t u t o r y  d u t i e s  o f  t h e  ABA.

They  c l a i m  t h e i r  l i b e r t y  i n t e r e s t s ,  s u c h  as t h e i r  r i g h t s  t o  

r e a so n a b le  a c c e s s  t o  p u b l i c  o f f i c i a l s ,  t o  h e a r  p u b l i c  s p e e c h e s ,  

and t o  s e c u r e  u p - t o - d a t e ,  a c c u r a t e  I n f o r m a t i o n  on t h e  o p e r ­

a t i o n ’. o f  t h e i r  p u b l i c  a g a n c i e s ,  were a r b i t r a r i l y  I n f r i n g e d  when 

t h e  ABA h e ld  i t s  b u s i n e s s  m e e t i n g  o u t s i d e  t h e  t e r r i t o r i a l  

l i m i t s  o f  A la s k a ,  a l t h o u g h  t h e r e  was no r e a so n  f o r  d o i n g  so  

c o n s i s t e n t  w i t h  p u b l i c  p o l i c y  a g a i n s t  i n a c c e s s i b l e  m e e t i n g s .

The  ABA makes no a t t e m p t  t o  d i s p u t e  t h e  e x i s t e n c e  o f  t h e s e

r

P l a i n t i f f s  do n o t  c l a i m  any p r o c e d u r a l  due p r o c e s s  v i o ­
l a t i o n s .  E x ce p t  to  t h e  e x t e n t  t h a t  no p u b l i c  n o t i c e  p r e c e d i n g  
t h e  m e e t i n g  i t s e l f  may be c l a s s i f i e d  as a " p r o c e d u r a l "  d e f e c t  
o f  t h e  m e e t i n g ,  t h e r e  i s  no p r o c e d u ra l  c l a i m  i n v o l v e d  i n  
t h i s  c a s e .  T h u s ,  t h e  A B A ' s  d i s c u s 3 ' o n  of' "wha t  p r o c e s s  i s  due" 
i s  I r r e l e v a n t  a t  b e s t .  ABA b r i e f ,  20.



r i g h t s  by c i t a t i o n  o f  any c o n t r a r y  and r e l e v a n t  a u t h o r i t y .

Nor i s  t h e r e  any a t t e m p t  t o  d i s t i n g u i s h  p l a i n t i f f s '  ca se  

c i t a t i o n s  s u p p o r t i n g  t h e s e  r i g h t s . ^

F u r t h e r m o r e ,  i n  d e fe n se  t h e  ABA i d e n t i f i e s  no r a t i o n a l  

j u s t i f i c a t i o n  f o r  t h e  e x p e n d i t u r e  o f  p u b l i c  f u n d s  f o r  t h e  

Hawai i  b u s i n e s s  m e e t i n g ,  a m e e t i n g  h e ld  w i t h o u t  p u b l i c  n o t i c e .  

The  ABA does n o t  c o n t e n d  t he  Hawa i i  l o c a t i o n  was n e c e s s a r y  

i n  o rd e r  t o  g a r n e r  f a c t s  o b ta i n a b l e  o n l y  t h e r e  and p e r t i n e n t  

t o  ABA f u n c t i o n s .  Nor ooes  t h e  ABA deny t h e  d i s c u s s i o n  o f  

t o p i c s  o f  im p o r ta n c e  t o  A l a s k a ' s  c i t i z e n s ,  s u c h  as t h e  q u e s t i o n  

o f  l a y p e r s o n s  on t h e  Board o f  G o v e r n o r s ,  o c c u r r e d  a t  t h e  m e e t i n

Nor i s  i t  an adequate d e fe n se  t o  p o i n t  o u t  “-' a t  "modern 

t e c h n o lo g y  ha s  g r e a t l y  re d u ce d  t h e  b u rd e n s  o f  i n t e r s t a t e  

t r a v e l  and c o m m u n i c a t i o n . "  ABA b r i e f ,  21. F i r s t  o f  a l l ,  t i l l s  

Ls  s t i l l  no e x c u s e  f o r  h o l d i n g  a m e e t i n g  o f  a p u b l i c  agency 

w i t h o u t  p u b l i c  n o t i c e .  S e c o n d l y ,  t h e  ABA ha s  no r i g h t  t o  

impose u n n e c e s s a r y  b u r d e n s ,  w h e t h e r  s l i g h t  o r  h e a vy ,  on 

p u b l i c  a c c e s s  t o  i t s  a c t i v l t i e s . l t  f u n c t i o n s  f o r  t h e  p e o p l e ' s  

b e n e f i t .  I t  l s  n o t  t h e  f i n a l  a r b i t e r  o f  t h e  r e l a t i v e  l e v e l  

o f  a c c e s s  t h e  peop le  are t o  have t o  i t s  f u n c t i o n s .  D e s p i t e  

modern t r a v e l  c o n v e n i e n c e s ,  Hawa i i  i s  n o t  a c c e s s i b l e  t o  more

6
R a t h e r , t h e  ABA c i t e s  t h r e e  c a s e s  n o t  even vague ly  on 

p o i n t .  ABA b r i e f ,  19. N i c h o l s  v .  S t a t e ,  *<25 P . 2d 2*17 (A la s k a
1967) ,  h e ld  t h a t  an i n d i g e n t  de fe nd an t  p r o c e e d i n g  u nd e r  C r im .  
R u l e  35 had a r i g h t  t o  c o u n s e l  u na e r  t n e  equa l  p r o t e c t i o n  
c l a u s e .  A n n i s k e t t e  v .  A la s k a ,  *<89 P . 2d 1012 (A la s k a  1971) ,  
o v e r t u r n e d  t h e  c o n v i c t i o n  o f  a p e r s o n  charged w i t h  d i s o r d e r l y  
c o n d u c t  on f i r s t  amendment va g ue ne s s  g r o u n d s .  Green v .  S t a t e ,
*162 P . 2d 99** (A la s k a  1969 ) ,  den ied  a c h a l l e n g e  t o  a j u r y  a r ray
f o r  l a c k  o f  e v id e n c e  t h a t  t h e  a r ray  was n o t  a f a i r  c r o s s -  
s e c t i o n  o f  t h e  c o m m u n i t y .
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t h a n  a t i n y  p o r t i o n  o f  A l a s k a ' s  w e a l t h i e r  c i t i z e n s .  At l e a s t  

i n  Barrow  ( t h e  c o u n t e r p o i n t  s u g g e s t i o n  o f  t h e  ABA a t  b r i e f ,

21) t h e  p o o re r  r e s i d e n t s  o f  t h a t  A la s k a n  c i t y  m ig h t  have had 

re a so n a b le  a c c e s s  e m e e t i n g — a s s u m i n g ,  o f  c o u r s e ,  adequate

p r i o r  n o t i c e .

The  ABA a l s o  c l a i m s  t h a t  t h i s  d i s p u t e  i s  an i n t e r n a l  

o ne ,  and i s  t h e r e f o r e  i n a p p r o p r i a t e  f o r  j u d i c i a l  r e s o l u t i o n .

T h i s  a s s e r t i o n  i g n o r e s  t h e  f a c t  t h a t  some o f  t h e  p l a i n t i f f s  

are  n e i t h e r  a t t o r n e y s  n o r  ABA members ,  b u t  la y  members o f  t h e  

p u b l i c  i n t e r e s t e d  i n  ABA a c t i v i t i e s .  One p l a i n t i f f ,  W i l l i a m  

P a r k e r ,  i s  a S t a t e  R e p r e s e n t a t i v e .  I n  any e v e n t ,  t h e  ABA 

c i t e s  no a u t h o r i t y  f o r  t h i s  c l a i m  save  T e n n e s s e e  Secondary  

S c h o o l  A t h l e t i c  A s s o c i a t i o n  v .  Cox , *125 S.W.2d 597 ( T e n n .1 9 6 8 ) ,  where t h e  c o u r t  r e f u s e d  t o  i n t e r f e r e  w i t h  t h e  i n t e r n a l  

a f f a i r s  o f  a v o l u n t a r y  h i g h  s c h o o l  a t h l e t i c  a s s o c i a t i o n .  The 

p r e s e n t  d i s p u t e ,  i n  c o n t r a s t ,  c o n c e r n s  A l a s k a ' s  c i t i z e n r y  as 

a w ho le  and one c f  t h e  a g e n c i e s  t h e y  c r e a t e d  t o  s e r v e  t hem .  

M o reove r ,  t h e  ABA 's  member sh ip  i s  n o t  v o l u n t a r y ,  b u t  manda to ry .  

The  ABA-member p l a i n t i f f s  a re  r e q u i r e d  t o  be lo ng  and are  r e ­

q u i r e d  to  pay d u e s .  U n l i k e  a v o l u n t a r y  a s s o c i a t i o n ,  t h e y  ca n n o t  

r e s i g n  when d i s s a t i s f i e d  w i t h  o p e r a t i o n  o f  t h e  a s s o c i a t i o n ,  a t  

l e a s t  n o t  w i t h o u t  s u c h  s e v e r e  c o n s e q u e n c e s  t o  t h e i r  o c c u p a t i o n a l  

s t a n d i n g  as  t o  make r e s i g n a t i o n  an i l l u s o r y  remedy.

C . C o n c l u s i  o n .

D e m o c r a t i c  gove rnm en t  i s  a u t i l i t a r i a n  s o c i a l  i n v e n t i o n  

o f  a f r e e ,  s o v e r e i g n  p e o p le .  I t s  p re m i s e  i s  t h a t  governmen t
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e x i s t s  f o r  t h e  p r o t e c t i o n  o f  t h e  p e o p le .  I t s  p r e d i c a t e  i s  

c o n t r o l  by t h e  p e o p le .  Due p r o c e s s  p r o h i b i t i o n s  a g a i n s t  a r b i ­

t r a r y  g o v e r n m e n ta l  c o n d u c t  a s  w e l l  as  p u b l i c  a c c e s s  d e v i c e s  

l i k e  t h e  open m e e t i n g  a c t  a re  adopted t o  e f f e c t u a t e  t h a t  

p r e d i c a t e ,  t o  a id  t h e  peop le  i n  p r e s e r v i n g  t h a t  c o n t r o l ,  t o  

e n s u r e  d e m o c r a t i c  g o v e r n m e n t , and t h u s  t o  g ua ra n tee  t h e  

s o v e r e i g n t y  o f  t h e  p e o p le .  When g o ve rnm e n t  a g e n c i e s  are ab le  

t o  meet w i t h o u t  p r i o r  n o t i c e  a t  i n c o n v e n i e n t  l o c a t i o n s  t o  

d e te rm i n e  t h e  p e o p l e ' s  b u s i n e s s ,  p u b l i c  s c r u t i n y  becomes a t  

b e s t  d i f f i c u l t  and t h e s e  p u r p o s e s  are  t h w a r t e d .

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e r e f o r e ,  t h e  p l a i n t i f f s  

r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  d e c i s i o n  o f  t h e  lo w e r  c o u ’-’ t  be 

r e v e r s e d  i n  p a r t ,  t h a t  t h e  Hawa i i  b u s i n e s s  m e e t i n g  o f  t h e  

ABA Board o f  G ove rno r s  be h e ld  v o i d ,  and t h a t  t h e  ca se  be 

remanded f o r  f u r t h e r  p r o c e e d i n g s .

I I .

ARGUMENT IN RESPONSE TO 
CROSS-APPEAL:  THE T R I A L  
COURT WAS CORRECT IN DENYING
THE ABA 'S  MOTION FOR ATTOR­
NEYS' F E E S .

A . A D e t e r m i n a t i o n  T h a t  A P r e v a i l i n g  P a r ty  I s  Not E n t i t l e d  

To A t t o r n e y s '  Fee s  May Not Be R e v e r se d  U n l e s s  T h e re  Has 

Been An Abuse Of D i s c r e t i o n  By T he  T r i a l  C o u r t .

I t  i s  s e t t l e d  t h a t  d e t e r m i n a t i o n s  w i t h  r e s p e c t  t o  a t t o r ­

n e y s '  f e e s  "a re  c o m m i t t e d  t o  t h e  broad d i s c r e t i o n  o f  t h e  t r i a l

c o u r t . "  T o b e l u k  v .  L i n d , ___  P . 2d  , O p in i o n  No. 1781 a t

12 (A la s k a  1979) .  See a l s o  S t o r d o h l  v .  Government Emp loyees  

I n s u r a n c e  Company, 56*] P . 2d 6 3 , 68 (A la s k a  1977);  H a s k i n s  v .
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S h e l d o n , 558 P . 2d *487, *496 (A la s k a  1976);  A la s k a  P l a c e r  

Company v .  L e e , 553 P . 2d 5*4, 6 3  (A la s k a  1976);  W estern  A i r ­

l i n e s ,  I n c .  v .  L a t h r o p  Company, 535 P . 2d 1209, 1217 (A la s k a

1975);  C i t y  o f  Va ldez  v .  Va ldez  Deve lopmen t  C o r p o r a t i o n ,

523 P . 2d 177, 18*4 (A la s k a  197*0. C o n s e q u e n t l y ,  t h e  S u p e r i o r  

C o u r t ' s  d e t e r m i n a t i o n  t h a t  t h i s  l a w s u i t  f a l l s  w i t h i n  t h e  

" p u b l i c  i n t e r e s t "  e x c e p t i o n  t o  C i v i l  R u l e  82 c r e a te d  by 

G i l b e r t  v .  S t a t e , 526 P.  2d 1131 (A la s k a  197*4), and t h a t ,  t h e r e ­

f o r e ,  t h e  ABA i s  n o t  e n t i t l e d  t o  f e e s  c a n n o t  be o v e r t u r n e d  

a b se n t  a s h o w in g  t h a t  t h e  t r i a l  c o u r t  abused i t s  d i s c r e t i o n .

B .  The T r i a l  Co art  D id  Not Abuse I t s  D i s c r e t i o n  When I t  

Den ied  A t t o r n e y s '  Fee s  To T he  ABA.

The  t r i a l  j ud g e  s t a t e d  he den ied  a t t o r n e y s '  f e e s  t o  t h e

ABA b e c a u se :

C o n s i d e r i n g  t h e  n a t u r e  o f  t h e  r e l i e f  s o u g h t  and t h e  
i s s u e s  r a i s e d  i n  G 1 lbe r t  and McCabe and o f  c o u r s e  
[ La Raza Un ida v .  V o lp e ] ,  I  b e l i e v e  [ t h e  l a w s u i t ]  
does c o n s t i t u t e  p u b l i c  i n t e r e s t  l i t i g a t i o n .

T r a n s c r i p t ,  9-10 .

T h u s ,  t h e  c o u r t  e x p r e s s l y  found  t h a t  u nd e r  t h e  s ta n d a rd s

e n u n c i a t e d  i n  G i l b e r t  . s u p r a , Anchorage v .  McCabe, 5 6 8  P . 2d

9 8 6  ( A la s k a  1977) ,  and La Raza Un ida v .  V o l p e , 57 F . R . D .  9*4

(W .D .d a l .  1972 ) ,  t h i s  ca se  was b ro u g h t  i n  t h e  p u b l i c  i n t e r e s t .

S u c h  a d e t e r m i n a t i o n  may be r e v e r s e d  o n l y  i f  i t  I s  " m a n i f e s t l y

u n r e a s o n a b l e . "  G i l b e r t , s u p r a , 526 P . 2d a t  1136. The  pa r ty

s e e k i n g  t o  o v e r t u r n  t h e  t r i a l  c o u r t ' s  d e c i s i o n  I n  t h i s  regard

c a r r i e s  a heavy bu rden  o f  p e r s u a s i o n .  We s t e r n  A i r l i n e s ,  I n c ,
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The  r e c o r d  i n  t h i s  ca se  d e m o n s t r a t e s  t h a t  t h e  t r i a l

c o u r t ' s  d e c i s i o n  was e m i n e n t l y  r e a s o n a b l e .  I n  e x a m in i n g  t h e

c h a r a c t e r  o f  t h e  l a w s u i t  t h e  c o u r t  u sed  t h e  s t a n d a r d s  s e t  f o r t h7
i n  La R a za , s u p r a , as g u i d e l i n e s .  La Raza r e q u i r e d  f e e s  t o  

be awarded t o  p u b l i c  i n t e r e s t  p l a i n t i f f s  i n  f e d e r a l  l i t i g a t i o n  

whe re :  1) t h e  s u i t  was aimed a t  e f f e c t u a t i n g  a s t r o n g  p u b l i c  

p o l i c y ;  2) i t  was i n t e n d e d  t o  b e n e f i t  n um e ro u s  p e o p le ;  and 3) 

o n l y  a p r i v a t e  p a r ty  c o u l d  have been expec ted  t o  b r i n g  t h e  

a c t i o n .  57 F . R D .  a t  101. McCabe, s u p r a , 568 P . 2d a t  991,

s t a t e s  t h a t  t h e s e  f a c t o r s  h e lp  t o  d e l i n e a t e  p u b l i c  i n t e r e s t

L l t i &a t i o n  i n  A la s k a .  T he  La Rasa s ta n d a r d s  were c l e a r l y  met 

i n  t h i s  l i t i g a t i o n .

As t o  t h e  f i r s t  e le m e n t  o f  t h e  La Raza t e s t ,  t h e r e  i s ,

w i t h o u t  q u e s t i o n ,  a s t r o n g  p u b l i c  p o l i c y  i.i f a v o r  o f  open

m e e t i n g s  i n  A la s k a .  The p r e s e r '  l i t i g a t i o n  s e e k '  a j u d g m e n t

a p p l y i n g  t h i s  p o l i c y  to  an ABA b u s i n e s s  m e e t i n g  i n  t h e  same

f a s h i o n  t h a t  i t  a p p l i e s  t o  eve ry  o t h e r  agency and m e e t i n g  n o t  

e x p r e s s l y  exempted by t h e  language o f  A . 3. 62 .310 .

The  ABA a r g u e s ,  how eve r ,  t h a t  s i n c e  t h e  t r i a l  c o u r t  

found  t h a t  A . S .  0 8 .0 8 . 100 exempted .1 f rom  t h e  cove rage  o f

_

O b v io u s l y ,  be cau se  La Raza and McCabe i n v o l v e d  p r e v a i l i n g  
p l a i n t i f f s  who s o u g h t  a t t o r n e y s '  f e e s ,  t n e  f a c t s  o f  t h o s e  
c a s e s  do n o t  p r e c i s e l y  f i t  t h e  s i t u a t i o n  where a l o s i n g  p l a i n ­
t i f f  s e e k s  t o  a v o id  an a s s e s s m e n t  o f  a t t o r n e y s '  f e e s  by 
i n v o c a t i o n  o f  t h e  G i l b e r t  e x c e p t i o n  t o  C i v i l  R u l e  82. The f o c u s ,  
how eve r ,  i s  n o t  on t h e  p a r ty  w i n n i n g  o r  l o s i n g ,  b u t  on t h e  
n a t u r e  o f  t h e  l i t i g a t i o n ,  mak ing  t h e  p r i n c i p l e s  o i ’ G i l b e r t  
a p p l i c a b le  h e re  n o n e t h e l e s s . See G i r v e s  v .  Kena i  P e n i n s u l a  
B o ro u g h ,  536 P . 2d 1221 (A la s k a  1975) .

s u p ra , 535 P .2d a t 1^17 .
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t h e  open m e e t i n g  a c t  t h e r e  c o u l d  n o t  have been i s s u e s  o f  

p u b l i c  c o n c e r n  r a i s e d  i n  t h e  l a w s u i t .  I f  t h e  C o u r t  adopted 

t h i s  r e t r o s p e c t i v e  a p p roa ch ,  t h e  G i l b e r t  r u l e  wou ld  be e l i m ­

i n a t e d .  F o r  i n  any ca se  i n  w h i c h  a p u b l i c - i n t e r e s t  p l a i n t i f f  

d id  n o t  p r e v a i l ,  t h e  de fendan t  c o u l d  s u c c e s s f u l l y  u rge  t h a t ,  

based upon t h e  c o u r t ’ s d e c i s i o n  on t h e  m e r i t s ,  t h e  p u b l i c  

i n t e r e s t  t h e  p l a i n t i f f f s  t h o u g h t  t h e y  were p ro m o t i n g  d id  n o t  

e x i s t  i n  t h e  s p e c i f i c  c o n t e x t  o f  t h a t  l i t i g a t i o n .  C l e a r l y ,  

s u c h  a r e t r o s p e c t i v e  a n a l y s i s  ha s  n o t  been employed t o  d e t e r ­

m ine  w h e t h e r  a p l a i n t i f f  s o u g h t  t o  e f f e c t u a t e  a s t r o n g  p u b l i c  

p o l i c y  by commenc ing  l i t i g a t i o n .  See G l r v e s  v .  Kena i  P e n i n s u l a  

B o r o u g h , 536 P . 2d 1221, 1227 (A la s k a  1975) ,  w h e r e i n  t h e  l o s i n g  

p l a i n t i f f  was h e ld  exempt from an a s s e s s m e n t  of' a t t o r n e y s ’ 

fee s  be cau se  s h e  l i t i g a t e d  s e v e r a l  " im p o r t a n t  p u b l i c  q u e s t i o n s .

T he  i s s u e s  p r e s e n t e d  i n  t h e  i n s t a n t  ca se  are even 

more f u nd a m en ta l  t h a n  t h o s e  i n v o l v e d  i n  G l r v e s . They  c o n c e r n  

a p r i n c i p l e  w h i c h  i s  a t  t h e  ve ry  h e a r t  o f  our- s y s t e m  o f  demo­

c r a t i c  g o v e rn m e n t :  a c t i o n s  o f  gove rnm en t  a g e n c i e s  are  t o  "be 

ta k e n  op en ly  and . . .  t h e i r  d e l i b e r a t i o n s  are  t o  be co n d u c te d  

o p e n l y . "  A . S .  M . 6 2 . 3 1 2 (a ) ( 2 ) .

I n  o t h e r  J u r i s d i c t i o n s ,  s t a t u t e s  s i m i l a r  t o  A l a s k a ' s  

open m e e t i n g  a c t  have been l i b e r a l l y  c o n s t r u e d  i n  f a v o r  o f  

t h e  p u b l i c  and s t r l c t l v  c o n s t r u e d  a g a i n s t  p u b l i c  a g e n c i e s .

See c a s ^ s  c i t e d  i n  p l a i n t i f f s '  o p e n ing  b r i e f  a t  22.  Given t h e  

c l e a r  language o f  t h e  open m e e t i n g  c t  i t s e l f ,  I t  was r e a s o n ­

ab le  f o r  t h e  p l a i n t i f f s  t o  c o n c l u d e  t h a t  A . S .  0 8 .0 8 .1 0 0 ,  w h i c h
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on i t s  face  a d d re s s e s  t h e  a d o p t i o n  o f  b y - la w s  and r e g u l a t i o n s  

and n o t  t h e  c o n d u c t  o f  m e e t i n g s ,  was n o t  an exe m p t io n  from 

t h e  open m e e t i n g  a c t ' s  c o ve ra ge .

As t o  t h e  s e co n d  e le m e n t  o f  t h e  La Raza t e s t , t h e  ABA 

p a r a d o x i c a l l y  a rg ue s  t h a t  s i n c e  i t  i s  exempt f rom t h e  open 

m e e t i n g  a c t  and i  s  m e e t i n g s  are  n o t  open t o  t h e  p u b l i c ,  a 

j u d g m e n t  fa v o ra b le  t o  t h e  p l a i n t i f f s  c o u l d  n o t  have b e n e f i t t e d  

a la rg e  number o f  p e o p le .  Here a g a in  t h e  ABA a d vo ca te s  an 

a n a l y s i s  w h i c h  w ou ld  e l i m i n a t e  t h e  G i l b e r t  r u l e .  The  f o c u s  

u nd e r  t h e  L a Raza t e s t  i s  n o t  on t h e  a c t u a l  r e s u l t  o f  t h e  

l i t i g a t i o n ,  b u t  on t h e  r e s u l t s  s o u g h t  by t h e  l i t i g a t i o n  and 

on t h e  number o f  peop le  who wou ld  have r e c e i v e d  t h e  b e n e f i t  o f  

t h e  l i t i g a t i o n  had i t  been s u c c e s s f u l .  C l e a r l y ,  a d e t e r m i n a t i o n  

t h a t  t h e  open m e e t i n g  a c t  g o v e rn s  t h e  c o n d u c t  o f  t h a t  S ta t e  

agency w h i c h  i s  r e s p o n s i b l e  f o r  r e g u l a t i n g  t h e  p r a c t i c e  o f  law 

wou ld  c o n f e r  a b e n e f i t  on A l a s k a ' s  c i t i z e n r y  as  a w ho le .

R e f e re n ce  to  t h e  agenda o f  t h e  197^ Hawa i i  m e e t i n g  i n  d i s p u t e  

d e m o n s t r a t e s  t h a t  t h o s e  s e g m e n t s  o f  t h e  p u b l i c  who were co n ce r ne d  

w i t h  lay  r e p r e s e n t a t i o n  on t h e  Board o f  G ove rno r s  o r  p o l i t i c a l  

a c t i o n  g ro up s  f o s t e r e d  by t h e  ABA c o u l d  w e l l  have b e n e f i t t e d  from 

an a c c e s s i b l e  m e e t i n g  c o n d u c te d  w i t h  adequate p u b l i c  n o t i c e  m  

a c co rd a n ce  w i t h  t h e  open m e e t i n g  a c t .

With r e s p e c t  t o  t h e  t h i r d  e le m e n t  o f  t h e  La Raza t e s t ,  

t h e  ABA c o n t e n d s  t h a t  t h e  p l a i n t i f f s  s h o u l d  have a t te m p te d  t o  

c o n v i n c e  t h e  A t t o r n e y  G enera l  t o  b r i n g  t h i s  l i t i g a t i o n .  The 

ABA i s  an i n s t r u m e n t a l i t y  o f  t h e  S t a t e  o f  A l a s k a ,  A .S .  08 .08 .010 ,
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and t h e  A t t o r n e y  Genera l  i s  t h e  S t a t e ' s  l e g a l  a d v i s o r .  A . S .  

44 .23 .020 .  I t  i s  u n r e a so n a b le  t o  expec t  t h e  A t t o r n e y  Genera l  

t o  s ue  t h e  S t a t e ' s  own agency .  M o reove r ,  t h i s  C o u r t  ha s  n e v e r  

b e fo re  c o n s i d e r e d  t h e  e n f o r c e m e n t  o f  s t a t u t o r y  o r  c o n s t i t u ­

t i o n a l  r i g h t s  an e x c l u s i v e  o p t i o n  o f  t h e  e x e c u t i v e  o ra n c h  

o f  g o v e rn m e n t .  C f .  S t a t e  v .  L e w i s , 559 P . 2d 630, 635 n . 1 5 ,

6 3 6  ( A la s k a )  c e r t . d e n i e d , 432 U .S .  901 (1 9 7 7 ) .  See a l s o  

A la s ka  S t a t e  H o u s i n g  A u t h o r i t y  v .  D i x o n , 496 P . 2d 649 (A la s k a  

1962) ( s u i t  by p r i v a t e  c i t i z e n  t o  compe l  b ra n c h  o f  D epa r tmen t  

o f  Commerce t o  h o l d  p u b l i c  h e a r i n g s  as r e q u i r e d  by AAPA).  No 

s t a t u t e  o r  c o n s t i t u t i o n a l  p r o v i s i o n  r e q u i r e s  a c i t i z e n  o f  

A la ska  t o  f i r s t  se e k  t h e  S t a t e  t o  s u e  i t s e l f  i n  c i r c u m s t a n c e s  

s i m i l a r  t o  t h o s e  o f  t h i s  c a s e .  The ABA, m o re o v e r ,  s u g g e s t s  

no a u t h o r i t y  t o  t h e  c o n t r a r y .

The ABA ha s  n o t  shown t h a t  t h e  t r i a l  c o u r t ' s  d e c i s i o n  on 

t h e  a t t o r n e y s '  f e e s  i s s u e  wa3 m a n i f e s t l y  u n r e a so n a b le  and t h u s  

an abuse o f  d i s c r e t i o n .  C o n s e q u e n t l y ,  i f  t h e  C o u r t  r e a c h e s  t h e  

i s s u e ,  t h e  A B A ' s  c r o s s - a p p e a l  s h o u l d  be h e ld  w i t h o u t  m e r i t ,  

and t h e  t r i a l  c o u r t ' s  d e c i s i o n  r e f u s i n g  t h e  ABA an award o f  

a t t o r n e y s '  f e e s  on p u b l i c  I n t e r e s t  g ro u n d s  a f f i r m e d .

R e s p e c t f u l l y  S u b m i t t e d  t h i s  27 th  day o f  M arch ,  1979-

M i c h a e l  J .  P r a n k  R i c h a r d  B r o w n  G r e g o r y  M .  O ' L e a r y
B Y : A t t o r n e y s  f o r  A p p e l a n t s /  C r o s s - A p p e l l e e s
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rr.r.j r t o p c N  c o u r . T

C a t *  - 9 A / 7 I 'J o h n  M .  C o n w a y ,  E s q .A T K I N S O N ,  C O N W A Y ,  Y O U N G ,  B E L L  & G A G N O N  A t t o r n e y s  f o r  D e f e n d a n t  1 0 0 7  W e s t  T h i r d  A v e n u e ,  S u i t e  3 0 3  A n c h o r a g e ,  A l a s k a  9 9 5 0 1
I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A I A S K A  T H I R D  J U D I C I A L  D I S T R I C TB R U C E ' H O R O W I T Z ,  W I L L I A M  P A R K E R ,  J A M E S  L O V E ,  D A V I D  L O U T R E L ,  W I L S O N  A .  R I C E ,  J O H N  E .  D U G G A N ,  D O N A L D  E .  C L O C K S I N ,  T H O M A S  G .  B E C K ,  E L I Z A B E T H  R A T N E R ,  R O N D A L L  S I M P S O N ,  P H I L L I P  R .  V O L L A N D ,  S U E  E L L E N  T A T T E R ,  J E F F R E Y  L O W E N F E L D S ,
P l a i n t i f f s , 
v s .T H E  A L A S K A  B A R  A S S O C I A T I O N ,  
D e f e n d a n t .

™,RD district
O r-ry

No. 3A N - 7 8 - 1 1 9 8  C i v .
J U D G M E N T

T h i s  m a t t e r  c a m e  o n  b e f o r e  t h e  C o u r t  o n  t h e  D e f e n d a n t ' s  M o t i o n  f o r  J u d g m e n t  o n  t h e  P l e a d i n g s  f i l e d  p u r s u a n t  t o  R u l e  1 2 ( c )  
o f  t h e  R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  t h e  P l a i n t i f f s '  M o t i o n  f o r  
S u m m a r y  J u d g m e n t  f i l e d  p u r s u a n t  t o  R u l e  5 6  o f  t h e  R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  t h e  C o u r t  h a v i n g  r e v i e w e d  t h e  r e c o r d s  a n d  f i l e sf ,h e r e i n  a n d  h a v i n g  h e a r d  o r a l  a r g u m e n t ,  f i n d s  t h a t  t h e  A l a s k a  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  C h a p t e r  4 4 . 6 2  o f  t h e  A l a s k a  S t a t u t e s ,  
i s  n o t  a p p l i c a b l e  t o  m e e t i n g s  h e l d  b y  t h e  B o a r d  o f  G o v e r n o r s  o f  
t h e  A l a s k a  B a r  A s s o c i a t i o n  b y  v i r t u e  o f  A . S .  0 8 . 0 8 . 1 0 0 ,  a n d  t h e  
C o u r t  f u r t h e r  f i n d i n g  t h a t  t h e r e  i s  n o  g e n u i n e  i s s u e  a s  t o  a n y  
m a t e r i a l  f a c t  w i t h  r e s p e c t  t o  t h e  P l a i n t i f f s '  M o t i o n  f o r  S u m m a r y  J u d g m e n t  i n  w h i c h  t h e  P l a i n t i f f s  c o n t e n d e d  t h a t  t h e y  h a v e  b e e n  
d e n i e d  d u e  p r o c e s s  p u r s u a n t  t o  A r t i c l e  1 ,  S e c t i o n  ° ,  a n d  A r t i c l e  1 ,  
S e c t i o n  7 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  
d u e  p r o c e s s  p r o v i s i o n s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d

1
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t h e  C o u r t  f u r t h e r  f i n d i n g  t h a t  t h e  D e fe nd a n t  i s  e n t i t l e d  t o  j ud g m e n t  

as  a m a t t e r  o f  law w i t h  r e s p e c t  t o  t h e  due p r o c e s s  c l a i m s ,  and 

f u r t h e r  f i n d i n g  t h a t  p u r s u a n t  t o  R u l e  5 6 ( c )  o f  t h e  R u l e s  o f  C i v i l  

P r o c e d u r e  summary j u d g m e n t - i s  a p p r o p r i a t e l y  g ra n te d  a g a i n s t  t h e  

P l a i n t i f f s  d i s m i s s i n g  t h e i r  c l a i m s ,  i t  i s  t h e r e f o r e

ORDERED, ADJUDGED AND DECREED t h a t  j u d g m e n t  be and 

i t  he reby  i s  e n t e r e d  i n  f a v o r  o f  t h e  D e fe nd a n t  and a g a i n s t  t h e  

P l a i n t i f f s  and t h a t  t h e  P l a i n t i f f s '  C o m p la i n t  be and i t  he reby  

i s  d i s m i s s e d  w i t h  p r e j u d i c e .  Che. Def-o n d a n t - r s 1 t h e r e f o r e t h c »

-p-rowa i 1 i n g  p a as t y  mm -1 j u d g m e n t -  h p --an d  i t h p -r o h y  i c .. a n t n r n r i  - i -*  
f a u n r  o f  l~hp f p t ^  a r. 4- Rijalnr-f l-hF.- P l M ’n i T f P c - f n r  pi I In V n i« y  rr-t

n +~hQ nf— —    - ■ -■ , -p-1 u s — i n t e r ev tr

a4: t h e  rrl1~P Q f  ” 1'-eTVl *' p 1" 1̂  innrif—4 B %) - p e r  a n n u m  f r o m  t h e  d a t a - t rf-* 
f h i  s  j u d g m e n t -

DATED t h i s
l-4Luu*.

day o f  Av%uiyfc, 1978.

Mark C. Row land 
Judge o f  t h e  S u p e r i o r  C o u r t

I V  n n * ___________

.? r r'"y J 1'^ nbvjQ wns sent to 
0  >, :i ) i’*: 1 •vi.Tcj fit thpir ad-, . c| fJ.... ti r r t L L i

a'en/ICa AcIcnowIo'dgaUhlfJ - ^  dsy ft y±l_________
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O fficial Business

A la s k a  j i t a t e  J & t g i

H o u s e  o f  R e p r e s e n t a t i v e s

Committee on judiciary Pouch vSta te  Capitol Ju n e a u , A laska 99811
M E M O R A N D U M  F e b r u a ry  21, 1980

TO: Members o f  t h e  House  J u d i c i a r y  C om m i t te e

FROM: C h a r l e s  H. P a r r ,  Cha irman

SUBJECT :  O p t i o n s  f o r  Bar  A s s o c i a t i o n  S u n s e t  R e v ie w

I t  appears  t o  me t h a t  t h e r e  are a number  o f  o p t i o n s  f o r  t h e  
Co m m i t te e  i n  d e a l i n g  w i t h  t h e  S u n s e t  R e v iew  o f  t h e  Bar  
A s s o c i a t i o n .  I  have  l i s t e d  t h e s e  v e r y  s k e t c h i l y  and hope 
t h a t  t h e y  may s e r v e  as  a f ramework  f o r  o u r  d i s c u s s i o n s .

C o n t i n u e  t h e  e x i s t i n g  s i t u a t i o n  i n  w h i c h  t h e  
Supreme C o u r t  ha s  f i n a l  a u t h o r i t y  and d e le g a te  
t o  t h e  Bar A s s o c i a t i o n  t h e  r e s p o n s i b i l i t y  f o r  
a d m i s s i b n s ,  d i s c i p l i n e ,  and r u l e  p r o p o s a l .

Same as No. 1 above e x ce p t  t h a t  no  S t a t e  f u n d s  
w i l l  be made a v a i l a b l e  to  t h e  Bar  A s s o c i a t i o n  
and i t  w ou ld  be made c l e a r  t o  t h e  Supreme C o u r t  
t h a t  s u c h  f u n d s  s h o u l d  n o t  be i n c l u d e d  i n  i t s  
b u d g e t .

D e - i n t e g r a t e  t h e  Bar A s s o c i a t i o n ,  w h i c h  w ou ld  
t h e n  become p u r e l y  a p r i v a t e  o r g a n i z a t i o n .
Make t h e  Supreme C o u r t  d i r e c t l y  r e s p o n s i b l e  
f o r  a d m i s s i o n s  and d i s c i p l i n e .

E s t a b l i s h  a Board o f  L e g a l  P r a c t i c e  s i m i l a r  t o  
t h e  e x i s t i n g  boards  f o r  o t h e r  p * o f e s s i o n s .
Make t h i s  board r e s p o n s i b l e  f o r  a d m i s s i o n s  and 
d i s c i p l i n e .  Und sr t h i s  o p t i o n  t h e  Bar A s s o c i ­
a t i o n  w ou ld  be a p r i v a t e  o r g a n i z a t i o n  and 
w o u ld  c a r r y  o u t  any o t h e r  f u n c t i o n s  i t  m i g h t  
c h o o s e .

( /.  ( 4  r J)  1 -
A hr

Ifnori i f
*

2 -

3 -

4 -

5 - Do away w i t h  mandatory  m em b e r sh ip  i n  t h e  Bar  
A s s o c i a t i o n ,  l e a v i n g  o t h e r  t h i n g s  as  t h e y  a re .

^  f  c t * 1 t  f  Ou j j  0  /  —

CHP:vc



O ffic ia l Busm eas

■taie J

h o u s e  o f  R e p r e s e n t a t i v e s

Committee on $udicizry Pouch V  State Capitol Ju n e a u , Alaska 99811
M E M O R A N D U M F e b r u a r y  21 ,  1980

TO: Members o f  t h e  H ou se  J u d i c i a r y  C o m m i t t e e

FROM: C h a r l e s  H.  P a r r ,  C ha i rm a n

S U B JEC T :  O p t i o n s  f o r  Ba r  A s s o c i a t i o n  S u n s e t  R e v i e w

I t  ap pea r s  t o  me t h a t  t h e r e  are a number  o f  o p t i o n s  f o r  t h e  
C o m m i t t e e  i n  d e a l i n g  w i t h  t h e  S u n s e t  R e v ie w  o f  t h e  Ba r  
A s s o c i a t i o n .  I  ha ve  l i s t e d  t h e s e  v e r y  s k e t c h i l y  and hope 
t h a t  t h e y  may s e r v e  as a f ram ew o rk  f o r  o u r  d i s c u s s i o n s .

s

R

4 -

c

C o n t i n u e  t h e  e x i s t i n g  s i t u a t i o n  i n  w h i c h  t h e  
Supreme C o u r t  ha s  f i n a l  a u t h o r i t y  and d e le g a te d  
t o  t h e  Ba r  A s s o c i a t i o n  t h e  r e s p o n s i b i l i t y  f o r  
a d m i s s i o n s , d i s c i p l i n e ,  and r u l e  p r o p o s a l .

Same as No. 1 above e x c e p t  t h a t  no S t a t e  f u n d s  
w i l l  be made a v a i l a b l e  to  t h e  Bar  A s s o c i a t i o n  
and i t  w o u ld  be made c l e a r  t o  t h e  Supreme C o u r t  
t h a t  s u c h  f u n d s  s h o u l d  n o t  be i n c l u d e d  i n  i t s  
b u d g e t .

D e - i n t e g r a t e  
r h f n  h p r n m e y m r i a l y

/ h a J l - i M . ,  j i u l l t S h
t h e  Bar  A s s o c i a t i o n ,

h-\
w h i c h  w o u ld  

i r t v a T E  - o r g a n i z a t i o n - .
Make t h e  Supreme C o u r t  d i r e c t l y  r e s p o n s i b l e  
f o r  a d m i s s i o n s  and) d i s c i p l i n e .

t oE s t a b l i s h  K "Board 'o”F L e g a l  P r a c t i c e  s i m i l a r  
t h e  e x i s t i n g  boa rd s  f o r  o t h e r  p r o f e s s i o n s .
Make t h i s  board  r e s p o n s i b l e  f o r  a d m i s s i o n s  and 
d i s c i p l i n e .  Under  t h i s  o p t i o n  t h e  Ba r  A s s o c i ­
a t i o n  w o u ld  be a p r i v a t e  o r g a n i z a t i o n  a.,d 
w o u ld  c a r r y  o u t  any o t h e r  f u n c t i o n s  i t  m i g h t  
c h o o s e .

Do away w i t h  m anda to ry  m e m b e r s h ip  i n  t h e  Ba r  
A s s o c i a t i o n ,  l e a v i n g  o t h e r  t h i n g s  a s  t h e y  a r e .

CHP:vc
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  March  31, 1980

POUCH Y ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 

907 465-3800

SU B JEC T : 

TO:

FROM:

The  p r a c t i c e  o f  law  i n  A la s k a  
(Work Order Number 8357)

R e p r e s e n t a t i v e  C h a r l e s  H.  P a r r  
C ha i rm a n ,  House  J u d i c i a r y  C o m m i t te e

R i c h a r d  A. B ra d le y  
L e g i s l a t i v e  C o u n s e l  J / J

We have  d e l i v e r e d  t o  you  t h e  b i l l  r e s p o n d i n g  t o  y o u r  r e q u e s t  
f o r  a b i l l  d i s e s t a b l i s h i n g  t h e  i n t e g r a t e d  bar  i n  A l a s k a .

S i n c e  i t  was d e l i v e r e d  t o  y o u ,  an o m i s s i o n  f r o m  t h e  b i l l  ha s  
come t o  o u r  a t t e n t i o n  w h i c h  s h o u l d  be c o r r e c t e d  i n  any 
c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d .

I n  a s e r i e s  o f  p la c e s  i n  t h e  s t a t u t e s ,  t h e  law r e q u i r e s  t h a t  
c e r t a i n  t h i n g s  be done by a "member o f  t h e  A la s k a  Bar  
A s s o c i a t i o n .  T h i s  p h ra se  ha s  h i s t o r i c a l l y  been sy nonym ou s  
w i t h  " a d m i t t e d  t o  t h e  p r a c t i c e  o f  law  i n  A l a s k a "  b u t  t h e  
b i l l  r e q u e s t e d  w i l l  change t h a t .

A c c o r d i n g l y ,  I  p ropo sed  t o  add amendments  t o  t h e s e  s e c t i o n s  
i n  a c o m m i t t e e  s u b s t i t u t e :

(1 )  AS 09 .43 .200 ;

(2 )  AS 18 .85 .060 ;

(3 )  AS 41 .17 .130 ;  and

(4 )  AS 4 1 .1 7 .14 0 .

S e v e r a l  s e c t i o n s  a l r e a d y  c o n t a i n  t h e  a p p r o p r ia t e  language  
and w ou ld  n o t  be changed .  See ,  AS 2 4 .2 0 .0 7 5 ,  AS 4 2 .0 6 .0 6 0 ,  
and AS 47 .3 7 .0 8 0 .

T h e s e  s e c t i o n s  t u r n e d  up i n  a q u i c k  c o m p u te r  s e a r c h .  O t h e r s  
may e x i s t  and we w i l l  s e e k  t o  i d e n t i f y  t hem  i f  a c o m m i t t e e  
s u b s t i t u t e  i s  r e q u e s t e d .



POUCH Y • STATE CAPITOL 

JUNEAU. ALASKA 99811 

907-465'3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  29, 1980

SUBJECT:

TO:

FROM:

The practice  of law in Alaska 
(Work Order No. 8357)

R e p r e s e n t a t i v e  Charles H. Parr 
Chairman, House Ju diciary Co mmittee

R i c h a r d  A. Bradley 
L e g i s l a t i v e  Counsel

A bill r e s p o n s i v e  to the request of the c ommittee is 
enclosed. B e c a u s e  the matters involve d in the bill are 
complex, I h a v e  p r e p a r e d  this m e m o r a n d u m  to offer 
observ a t i o n s  to the committee on what it has r 'quested and 
what I ha ve d e l i v e r e d  to you.

I chose not to f o l l o w  the format of your request, a 
suggested repeal and r eenactment of AS 08.08; rather, I hav e 
a m end ed e x i s t i n g  law w h e r e  possible to r e f l e c t  the changes 
made in AS 08.08.

The reque st of the committee directs that a bil l be p r e p a r e d  
ab o l i s h i n g  the i n t e g r a t i o n  or u n i f i c a t i o n  of the Alaska Bar 
Association. The request then confers e x t e ns ive p o l i c e  
powers on the g o v e r n i n g  b o a r d  of the r e s u l t i n g  v o l u n t a r y  
association.

I a m  c o n c e r n e d  w i t h  the al loca t i o n  of substantial p o l i c e  
powers to a v o l u n t a r y  association. In my view, the m i x e d  
character of the r e s u l t i n g  Alaska Bar A s s o c i a t i o n  offers the 
substantial p o s s i b i l i t y  that what results will be found by 
the courts to be unconstituti onal.

The bill i m poses the r e s p o n s i b i l i t y  of a p u b l i c  a gency cn a 
voluntary associ a t i o n .  It is required to act in the same 
manner that a p u b l i c  agency w o u l d  act. T hese safeguards 
cloud, in my judgment , the otherwi se clear p r o h i b i t i o n  of 
the grant of p o l i c e  powers to a private, v o l u n t a r y  

organization.



March 29, 1980

Reoresentr" Charles H. Parr
Page 2

A n d  I must confess, in candor, to the com mi t t e e  that the 
c o - m i n g l i n g  of j \blic r e s p o n s i b i l i t i e s  on a v o l u n t a r y  
a s s o c i a t i o n  has m a d e  dif ficult the task of d r a f t i n g  the b i l l  
b efore you. I w i l l  seek to ident i f y  the issues that h a v e  
c o n c e r n e d  me in the f o l l o w i n g  analyses:

S e c t i o n  10. The only change r e q u e s t e d  in this s e c t i o n  is 
the s u b s t i t u t i o n  of "agency" for " i n s t r u m ental ity". T h e  
change is e s s e n t i a l l y  semantic; I recognize, however, as 
does the committee, that "agency" is the c u s t o m a r y  w o r d  u sed 
to describe a unit of government. The change should h e l p  
r e s o l v e  the a p p a r e n t  c o n c e r n  of the coramittee w h i c h  I 
discuss s u b s e q u e n t  in this m e m o r a n d u m .  For a d d e d  emphasis, 
a s u b s e c t i o n  (b) is adde d to the s e c t i o n  in p l a c e  of the 
s e c tion r e q u e s t e d  by the committee as sec. 150.

S e cti on 20. The p r o v i s i o n  is repea l e d  a nd r e e n a c t e d  a n d  the 
essential c h a n g e  is f r o m  a law r e q u i r i n g  m e m b e r s h i p  of all 
a ttorneys a d m i t t e d  to p r a c t i c e  to a v o l u n t a r y  ass ociation.

S e c t i o n  30. The p r o v i s i o n s  of sec. 30 are u n c h a n g e d  and the
s e c t i o n  does not a ppear w i t h i n  this draft.

S e c t i o n  40(a). The only change in (a) is the d e l e t i o n  of 
any a u t h o r i t y  to the b o a r d  r e g a r d i n g  r e g u l a t i o n s . To m y  
k n o w l e d g e  the bar has not adopted any r e gulations since 
statehood. W h a t  other regul a t o r y  agencies ad opt as
regulations, it p r o p o s e s  to to the Supreme Court as bar
rules; by defi nition, "bar r ules" are not a d m i n i s t r a t i v e  
r e g u l a t i o n s .

The b o a r d  has adopted by-laws r e g a r d i n g  its internal 
procedures, p a r t i c u l a r l y  on the r e s p o n s i b i l i t i e s  of officers 
of the b o a r d  and p r o c e d u r e s  for their election.

Note that I p r o p o s e  no amendment to AS 08.08.100, a s e c t i o n  
w h i c h  exclud es the bar from the a p p l i c a t i o n  of the 
A d m i n i s t r a t i v e  P roced ures Act and that I p r o p o s e  to repeal 
AS 08.08.0 90 as i n c o n s i s t e n t  with A laska Bar Rule 62.

S e c t i o n  40(b). This subs ec t i o n  is a m e n d e d  c o n s i s t e n t l y  with 
the commit t e e ' s  request. S e e , sec. 50.
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S e c t i o n  50(a). An amen d m e n t  d ecreas ing the a t t o r n e y  members 
of the b o a r d  f r o m  nine  to six and p r o v i d i n g  n o n a t t o r n e y  
members to be a p p o i n t e d  b y  the governor and c o n f irmed b y  the 
l egislature is added.

S e c t i o n  50(b). The s e c t i o n  is amended to i m p l e m e n t  the 
provisio ns of sec. 50(a).

S e ction 50(c). This s e c t i o n  establishes  the p r o c e d u r e  for 
the s e l e ction  of members, b o t h  a p p o i n t e d  and elected, over a 
three year period.

This p r o v i s i o n  m u s t  be read  w i t h  sec. 23 of the bill w h i c h  
establishes a t r a n s i t i o n a l  p e r i o d  for the i m p l e m e n t a t i o n  of 
sec. 50.

Section 60. The a p p a rent request of the c o m m itte e was that 
the officers of the a s s o c i a t i o n  not be selec ted at the 
associations annual convention.

Section 70(a). This amendment was not r e q u e s t e d  by the 
committee in its p r e s e n t  format. Elections [except under 
sec. 60] h a v e  t r a d i t i o n a l l y  b e e n  held by mail. As such, it 
seems logical to call a special e l e c t i o n  by mail to fill 
vacancies in the e l e cted positions on the board. What ever 
delay results f r o m  the conduct of the e l e c t i o n  by mail 
b allot is i n s i g n i f i c a n t  and the result seems preferable.

S e ction 70(b). The language of this s u b s e c t i o n  is as 
r equested by the committee.

Section 70(c). The language is as requested b y  the 
c o m m i t t e e .

S e c tion 75. This s e c t i o n  is added to the chapter and 
responds to the what was sec. 70 in the committees request. 
The language of the s e c t i o n  is e s s e n t i a l l y  as it was 
requested by the committee.

The request  of the c o m m ittee asked that the language be 
amended *-o requ ire n o t i c e  to the p ubl ic of b o a r d  mee tings as 
is requ red of other professions. I c h e c k e d  certain other 
p r ofe ssional codes, i n c l u d i n g  AS 08.04, r e g a r d i n g  accountants 
AS 08.36, r e g a r d i n g  dentists; AS 08.40, r e g a r d i n g  architects, 
engineers and land surveyors; AS 08.34, relating to che
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p r a c t i c e  of medicine; and AS 08.68, r e l a t i n g  to the p r a c t i c e  
of nursing, and found no similar provision . N o t w i t h s t a n d i n g  
this conclusion, the language of the committee 's r e q u e s t  is 
inclu d e d  i n  the bill.

S e c t i o n  80. This section b r ings into focus my d i f f i c u l t y  in 
d e t e r m i n i n g  w h a t  powers, p a r t i c u l a r l y  what police powers, 
are p r o p e r  to a v o l u n t a r y  association.

Se c t i o n  80(a). I added the r e f e r e n c e  to "this c h a pter" as 
r e q u e s t e d  by the committee.

Se c t i o n  80(a)(1). I r e t ained the p r o v i s i o n  r e g a r d i n g  the 
" c l a s s i f i c a t i o n  of m e m b e r s h i p . "  A vo luntary a s s o c i a t i o n  m a y  
well have levels of m e m b e r s h i p  but they are t y p i c a l l y  not 
set out in statute. Because of the m i x e d  status of the 
A lask a Bar, I r e t a i n e d  the language.

S e cti on 80(a)(4). I added the a u t h o r i t y  to e s t a b l i s h  fees 
to this subsection. The p r o v i s i o n  r e g a r d i n g  in vestment, as 
re q u ested b y  the committee, is also added. I d e le ted the 
reference to licensi ng fees b e c a u s e  of my transfer of these 
r e s p o n s i b i l i t i e s  to the Supreme Court. S e e , sec. 20 of the 
bill, infra, w hich adds amendments to AS 2,2.05.

I o m itted the draft sec. 8 0 ( a ) (5) r e l a t i n g  to the 
m a i n t e n a n c e  of a register of attorneys. The S u preme  Court 
t y p i c a l l y  exer cises this r e s p o n s i b i l i t y  in states w i thout an 
integr a t e d  bar. S e e , here also the provis ions r e l a t i n g  to 
the a u t h o r i t y  of the Supreme Court in sec. 18 of the bill.

I added (a)(7) [continuing legal education] and (a)(8) 
[specialization] in a format different f r o m  the r e q uest by 
the committee.

S e c t i o n  80(b). The p r o v i s i o n  r e q u e s t e d  b y  the c o m m i t t e e  
direc t i n g  the board to make r e c o m m e n d a t i o n s  for amend m e n t s  
to this c h apter as well as to law of a general nature are 
i n c o r p o r a t e d  into sec. 85, the s e c t i o n  iealing with the 
annual r e p o r t  of the board of governors.

S e c tion 80(b)(1). The p r o v i s i o n  r e l a t i n g  to " c o n t i n u i n g  
legal e d u c a t i o n "  is i n c o r p o r a t e d  in sec. 80(a)(7) and is not 
repeated here.
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Similarly, the "licensing" f u n c t i o n  is t rans ferred to the 
Supreme Court and is not duplicated here.

Section 80(b)(4). Th ; concept of fees for inactive members 
seems u n n e c e s s a r y  to a v o l u nt ary association. L i c e n s i n g  
fees as such are collected b y  the Supreme Court under the 
fees set by the legislature. S e e , sec. 22.05.180, added in 
this bill b y  sec. 20.

S e c t i o n  85. This section reflects the elesments co ntained 
w i t h i n  draft sec. 90.

S e c tion 90. I do not believe the committe e p r o posed to 
amend sec. 90. I propose to repeal it.

The sectio n does very little other than provide that the 
active member s of the a ssociatio n m a y  amend the by-laws and 
regul a t i o n s  p r e s c r i b e d  by the b o a r d  of governors. This 
p ower has so metimes been exer cised by the memb ership at the 
annual convention. The p r o v i s i o n  appears to be superceded  
by Alaska Bar Rule 62 which provides for "adoption of 
r e c o m m e n d e d  rules, by-laws, and regula t i o n s . "

Section 95. This p r o v i s i o n  defines the "practice of law" 
and contains the material p r o p o s e d  i . draft sec. 140.

The language is m i n i m a l l y  u n c h a n g e d  from the draft.

I offer no e n d o r s e m e n t  of its content; I consider it 
altog e t h e r  ina dequate as a d efin i t i o n  of the practice of 
law. Several further comments may be made:

(1) For many, the practice of law is essentia lly
u n d e f i n a b l e . To a large extent, this p r e m i s e  concedes that 
large aspects of commercial activity e.^ist in the sh adow of 
the legal profession, but for historical, practical, or 
other reasons have been left u n r egulated or included in the 
re g u l a t i o n  of other professions.

(2) Sec. 95(b) is a somewhat cynical statement sugges t i n g  
that bankers, realtors, and others may practice law so long 
as they do not do it on a full-time basis. From a public 
p o l i c y  perspective, the p r o v i s i o n  seems to suggest that 
i n c o m p e t e n c e  will be implicitly pe rmitted so xortg as it is 
not a fu ll-time activity.
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(3) The p r o v i s i o n s  of sec. 95 totally i gnor e paralegal 
activity; they also i gnore the field of i n c r e a s i n g  e c o no mic 
importance o c c u p i e d  b y  individuals i n  n a r r o w  fields of 
expert ise w h e r e  a s s i s t a n c e  is o f f e r e d  to the p u b l i c  in 
o b t a ining licenses, permits, ana the like.

(4) I offer no p r o v i s i o n s  to the c o m m i t t e e  w h i c h  are b etter 
than those s u g g e s t e d  in sec. 95. I a m  p e r s o n a l l y  aware that 
the bar a s s o c i a t i o n  locally, as well as the bar a s s o c i a t i o n  
n ationally, has b e e n  c o n c e r n e d  for some time w i t h  the 
p ractice of law and has not b e e n  able to come up wit h a 
better d e f i n i t i o n  than that offered. I s u g g e s t  it w o u l d  be 
better to delete this p r o v i s i o n  than it w o u l d  be to b e l i e v e  
that it is c o m p r e h e n s i v e  and effective.

Section  205. This s e ction  responds to sec. 170 of the
c o m m i t t e e’s request.

This s e ct ion a n d  several other sections that f o l l o w  it 
delete the r e q u i r e m e n t  that applic a n t s  for a d m i s s i o n  to the 
Alaska Bar be a g r a d u a t e  of an a c c r e d i t e d  law school. These 
sections are c o n t a i n e d  w i t h i n  the draft i d e n t i c a l l y  to the 
c o m m i t t e e’s request. And, I offer no comment on their 
s i g n i f i c a n c e  or implications.

S e c tion 207. This s e c t i o n  responds to sec. 180 of the
committee's r e q u e s t  and it is c o n t aine d w i t h i n  the bill in
the format r e q u e s t e d  by the committee.

S e cti on 210. This s e c t i o n  responds to sec. 150 of the
committee's draft and is c o n t a ined in the b i l l  in the format 
requested by the committee.

Section 220. This s e c t i o n  is repealed. The s e c t i o n  is 
o b s o l e t e .

S e ction 230. This s e ction  responds to sec. 200 of the 
committee draft and is included w i t h i n  this bill in the 
format r e q u e s t e d  by the committee.

S e ction 18 of the bill adds a new article to AS 22.05. to 
deal w i t h  the r e s p o n s i b i l i t y  of the Supreme Court over the 
annuai license of attorneys and the m a i n t e n a n c e  of the 
r egister of l i c ens ed attorneys.
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Th e s e  sectio ns are a s u b s t i t u t e  for sec. 120 and sec. 130 of 
the c o m m ittee draft. I d i s c u s s e d  m y  d i f f i c u l t y  w i t h  P e g g y  
Berck on the i n c l u s i o n  of the r e s p o n s i b i l i t i e s  to a v o l u n t a r y  
a s s o c i a t i o n  a n d  s u g g e s t e d  that the r e s p o n s i b i l i t i e s  be 
t r a n s f e r r e d  to the Supreme Court. She agreed.

S e c t i o n  45.50.495. The s e c t i o n  cannot be fitted w i t h i n  the 
single subject requirement. It does not deal w i t h  the 
pr a c t i c e  of law but rather w i t h  a n t i - t r u s t  a c t i v i t i e s  of 
a t t o r n e y s .

If the c o m m i t t e e  is c o n c e r n e d  w i t h  the problem, I s u ggest 
r e p e a l i n g  AS 45.50.481(1) in a separate bill.

Se c t i o n  19 and s e c t i o n  20 amend A l a s k a  Bar Rules in the 
format r e q u e s t e d  by the committee.

S e c t i o n  21 repeals secs. 220, and 250.

Se c t i o n  22 repeals sec. 3 of A l a s k a  Bar Rule 2.

Se ction 23 is a transi t i o n a l  s e c t i o n  w h i c h  is d e s i g n e d  to 
enable AS 08.08.050(c) a dded b y  sec. 5 b y  the bill to work.

S e c t i o n  24 p r o vides that the e f f e c t i v e  date of the act is 
J a n u a r y  1, 1981.

As noted, several sections of this bill amend A l a s k a  Bar 
Rules. I wish to call to the committee's a t t e n t i o n  the 
q u e stion of w h e t h e r  the l e g i s l a t u r e  m a y  amen d A l a s k a  Bar 
R u l e s .

The source of the q u e s t i o n  is, of course, A r ticle  IV, 
sec. 15, of the A laska Const itution, w h i c h  provides:

S E C T I O N  15. The supreme court shall make and 
p r o m u l g a t e  rules g o v e r n i n g  the a d m i n i s t r a t i o n  of all 
courts. It shall make and p r o m u l g a t e  rules g o v e r n i n g  
practice and p r o c e d u r e  in civil and cr iminal cases in 
all courts. These rules may be changed b y  the 
legislature by two-thir ds vote of the m e mbers e l e c t e d  
to each house.

The Supreme Court has h a d  a n u m b e r  of o p p o r t u n i t i e s  to 
comment on the implicat ions of this section, and it has
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g e n e r a l l y  l i m i t e d  its comments to the judicial e m b e l l i s h m e n t  
that the p r o v i s i o n  of the bill a m e n d i n g  rules, e i ther 
d i r e c t l y  or indirectly, m u s t  be i n d e n t i f i e d  in the b i l l  a nd 
must be v o t e d  on separately. [It is for this r e a s o n  that 
the fact of the A l a s k a  Bar Rules a m e n d m e n t  is n o t e d  in the 
bill title.]

W e  a s s u m e d  that b a s e d  on the logic of the Bradner v. H a m m o n d  
decision, 553 P . 2d 1 (1976), the Supreme Court will d e t e r m i n e  
that the p r o v i s i o i s  of this s e c t i o n  will c onsti t u t e  the outer 
limits of the a u t h o r i t y  of the legisl a t u r e  to am end rules of 
the S u pre me Court. Since the A laska Bar Rules may not f a i r l y  
be d e s c r i b e d  as either "rules g o v e rn ing the a d m i n i s t r a t i o n  
of all c o u r t s , "  or "rules g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
in civil and criminal cases in all c o u r t s , "  w e  b e l i e v e  that 
c o n s e r v a t i v e  legal advice to the c o m m i t t e e  w o u l d  s u ggest 
that the legis l a t u r e  is w i t h o u t  the a u t h o r i t y  to ame nd the 
A l a s k a  Bar Rules.

If we may assist further, p l e a s e  advise.

R A B :ljb 

Enclosure
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Re: A l a s k a  Bar A s s o c i a t i o n
Sunset R e view

D e a r  C h a i r m a n  Parr,

P a t r i c k  Anderson, v i c e - c h a i r m a n  of the A B A  C o m m i t t e e  
on L e g a l  E d u c a t i o n a l  O p p o r t u n i t i e s ,  and I offered t e s t imony 
to the House J u d i c i a r y  C o m m i t t e e  by t e l e c o n f e r e n c e  network 
w i t h  regard to the a c t i v i t i e s  of our bar a s s o c i a t i o n  c o m m i t­
tee. Since that hearing, our c o m m ittee has m e t  and as ked 
t h a t  I c o n v e y  the c o m m i t t e e ' s  feelings about its work  and 
the r e l a t e d  u s e f u l n e s s  of the A l a s k a  Bar Associ ation:

1. Our c o m m i t t e e  has raised m oney frcm a private 
f o u n d a t i o n  O u t s i d e  to be used for the a s s o c i a t i o n ' s  s c h o l a r­
shi p  program. The m o n e y  was a l l o c a t e d  to the a s s o c i a t i o n  on 
the stren g t h  of a few p h o n e  c a l l s  and letters from me on b e­
half  of the bar association. I am c o n v in ced that m y  having  
the name  a~d a r t h o r i t y  of the Alaska Bar A s s o c i a t i o n  behind 
me  w as a d e t e r m i n i n g  factor in my successful efforts. I c a n­
not  i m a g i n e  being as p e r s u a s i v e  had I been callin^ on b e h a l f  
of the "Ad Hoc C o m m i t t e e  of Some A laska L a wyers  D e d i c a t e d  To 
G i v i n g  S c h o l a r s h i p s  to A l a s k a n s . "  Nor can 1 i m a gi ne the p r i­
vat e  b a r  and local bar associations' c o n t r i b u t i o n s  as f o r t h­
com i n g  w i t h o u t  che A B A ' s  support.

2. Our c o m m i t t e e  has o f fered to p r o v i d e  an i n d i­
vi d u a l  r e v i e w  of the bar e x a m  for those c a n d i d a t e s  who fail 
the exam. We R e l i e v e  th at this a s s i s t a n c e  will h e l p  the u n­
su c c e s s f u l  c~...didates u n d e r s t a n d  w h y  they failed and w h a t  
te c h n i q u e s  they can use to be m o r e  successful on their next 
exam.
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3. As a r e s u l t  of our p e r s o n a l  e x p e r i e n c e s  with 
the r e v i e w  of these b a r  exams, we have c o n c l u d e d  that the 
m a j o r  ca use of f a il ure is the applicants' i n a b i l i t y  to o r­
ganize their answers, to d i scuss the facts of their exam 
p r o b l e m  in terms of the r e l e v a n t  legal rules and to convey 
t h e i r  legal k n o w l e d g e  in writing. This is m o s t  d i s t r e s s i n g  
w h e n  one realizes that these u n s u c c e s s f u l  c a n d i d a t e s  have 
s pent s even yea rs in school, paid for and taken a bar revie w 
c o u r s e  and paid to take the exam. We are n o t i f y i n g  the Board 
of G o v e r n o r s  of our c o n c l u s i o n s  and w i l l  ask the Board of 
G o v e r n o r s  to a dv ise the o r g a n i z a t i o n s  a d m i n i s t e r i n g  bar r evie w 
c o u r s e s  that a g r e a t e r  e m p h a s i s  be placed on sharpe ning w r i t i n g  
s k ill s and that a d d i t i o n a l  time be a l l o ca ted to w r i t i n g  p r a c­
tice exams.

4. We are in w r i t t e n  c o n t a c t  w i t h  the State Bar of 
C a l i f o r n i a  to k e e p  a d v i s e d  of their r e s earch with r e g a r d  to 
the bar e x a m  and its i m p a c t  on ethnic minorities. The C a l i­
fornia resea r c h  is e x t r e m e l y  v a l u a b l e  to our committe-''s work 
b e c a u s e  80% of the A l a s k a  bar e x a m  is the same as the C a l i­
fornia bar e x a m  and b e c a u s e  w e  are be nefi t i n g  from the C a l i­
for n i a  research at no c o s t  to our association, its members  or 
the taxpayers of this state. I believe the State Bar of 
C a l i f o r n i a  is more  likely to respond  to the re quests of another 
bar a s s o c i a t i o n  then it w o u l d  to requests from a p r i vate  gro up 
n o t  w i t h i n  California.

5. The c o m m i t t e e  is c o m m itted to w o r k i n g  jointly 
w i t h  the A laska  F e d e r a t i o n  of Natives, the U. of A. C r i m inal 
J u s t i c e  Center, the A n c h o r a g e  N at ive Caucus and the state 
R.E.A.A.s, to c r e a t e  a series of iilms d e s i gned to interest 
A l a s k a n  Nati ves in the p r a c t i c e  of law and related occupations.

6. We are d e v e l o p i n g  and m a i n t a i n i n g  a list of law 
s c hoo ls that are a f f i r m a t i v e l y  i nterested in having m i n ority 
s t u d e n t s .

7. We are d e v e l o p i n g  and m a i n t a i n i n g  a list of law 
s chool scholarships a v a i l a b l e  to Alaska students.

8. The bar a s s o c i a t i o n  of fice answers m o s t  inquiries 
a b o u t  the work this c o m m i t t e e  does, d istributes  inform a t i o n  to
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the u n s u c c e s s f u l  bar c a n d i d a t e s  about the w o r k  of this c o m m i t­
tee, d i s t r i b u t e s  and c o l l e c t s  s c h o l a r s h i p  applic a t i o n s ,  d e­
po s i t s  and m a n a g e s  the s c h o l a r s h i p  funds r a i s e d  by the c o m m i t­
tee, and p r o vides s e c r e t a r i a l  a s s i s t a n c e  to us. As c i v i c -
m i n d e d  as w e  b e l i e v e  o u r s e l v e s  to be, there is just so m u c h
time in each of our lives to take away from our job a n d  our
families. W i t h o u t  the b a r  association, these a d d i t i o n a l  r e­
sp o n s i b i l i t i e s  w o u l d  be an i n t o l e r a b l e  b u rden on this s t a t e w i d e  
committee.

In conclusion, I a m  sure that at some p o i n t  in our 
lives e a c h  one of our c o m m i t t e e  m e m b e r s  has b e e n  a n n o y e d  w i t h  
the A l a s k a  Bar A s s o c i a t i o n .  On balance, however, we b e l i e v e  
t h a t  the Alaska Bar A s s o c i a t i o n  has more to offer its m e m b e r s  
c.nd the people of A l a s k a  by its c o n t i n u e d  e x i s t e n c e  than by 
its d emise and we ask for the o p p o r t u n i t y  to c o n t i n u e  o u r  w o r k  
w i t h i n  the a s s o c i a t i o n  to c han ge those p r a c t i c e s  w i t h  w h i c h  w e  
are dissatisfied.

Sincerely, /

C a r o l y n  W. J o n e a S C h a i r  
X laska Bar A s s o c i a t i o n  
C o m m i t t e e  on Legal E d u c a t i o n a l  

Opport u n i t i e s

C E J : t b
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The p r a c t i c e  of law in Alas :a 
(Work Orde r No. 8357)

R e p r e s e n t a t i v e  Charles H. Parr 
Chairman, H o u s e  J u d i c i a r y  Committee

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C ouns e &

A bill r e s p o n s i v e  to the r e q u e s t  of the committee is 
enclosed. B e c a u s e  the m a s t e r s  i n v o l v e d  in the bil l are 
complex, I h a v e  p r e p a r e d  this m e m o r a n d u m  to offer 
o b s e r v a t i o n s  to the c o m m i t t e e  on what it has r e q u e s t e d  and 
what I h a v e  d e l i v e r e d  to you.

I chose not to f o l l o w  the format of your request, a
s u g g e s t e d  repeal and r e e n a c t m e n t  of AS 08.03; r r t h e r , I h a v e  
a m e n d e d  e x i s t i n g  law w h e r e  p o s s i b l e  to reflec t the changes 
made in AS 08.08.

The r e q u e s t  of the c o m m i t t e e  direct s that a bill be p r e p a r e d  
a b o l i s h i n g  the i n t e g r a t i o n  or u n i f i c a t i o n  of the Alask a Bar 
A s sociatio n. The r e q u e s t  then confers e x t e nsive  p o l i c e  
powers on the g o v e r n i n g  b o a r d  of the r e s u l t i n g  v o l u n t a r y  
association.

I a m  c o n c e r n e d  w i t h  the a l l o c a t i o n  of substantial p o l i c e  
powers to a v o l u n t a r y  a ssoci a t i o n .  In my view, the m i x e d  
c h a r a c t e r  of the r e s u l t i n g  A l a s k a  Bar A s s o c i a t i o n  offers the
substa n t i a l  p o s s i b i l i t y  that w’ at results will be found by
the courts to be u n c o n s t i t u t i o n a l .

The bill imposes the r e s p o n s i b i l i t y  of a p ublic a gency  on a 
v o l u n t a r y  asso ciation. It is r e q u i r e d  to act in the same 
m a n n e r  that a p ubli c a g e n c y  w o u l d  act. These s afeg uards 
cloud, in my judgment, the o t h e r w i s e  clear p r o h i b i t i o n  of 
the grant of p o lice p o w e r s  to a private, v o l u n t a r y  

organization.


