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RECOMMENDATIONS

The Alaska Bar Association w ill:

@

(b)

©

@
)

®

Make an affirmative effort to work with
the School District to provide a career
program that uses lawyers as volunteers.
For example, on Career Day, students
interested in law could spend an entire
day with an attorney. The ABA could also
provide speakers at the education fair.
Identify the law schools that have been
making an affirmative effort to attract
minorities and bring these schools
together with the minority candidates.

For example, U. of N.M., U. of Denver,

U. of Minn., U.C. at Davis.

Affirmatively work with Alaska Legal
Services to promote interest in law as a
career 1in rural areas.

Define the role of paraprofessionals.
Educate the members of the bar regarding
the merits of paraprofe:;sionals and

work to secure an informal commitment that
certain number of paraprofessional slots
will be created. For example, one
paraprofessional per ten attorneys in
each firm.

Explore with the University of Alaska, the

idea of the University acting as a
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collaborator with an Outside law school
as a means of providing in-state legal
training.
(g Validate the Alaska bar exam to ensure that
it is not culturally biased.
1l
BONEY MEMORIAL FUND
At present, the Fund consists of a time certificate
of deposit worth $5,905. The ABA Tax Committee, and
particularly Joseph Vitone, are presently investigating
the tax status of the fund. Our Committee has considered
various means of 1increasing the fund. The Committee has
rejected the 1i1dea of allocating the interest from the
client security fund to the Boney Fund on the grounds that
$26,000 in the client security fund is inadequate in itself
as a security fund; nor would the int Test generated by
that fund contribute substantially to building up the
Boney Fund. The Committee noted, however, that lawyers
and law fxrms are required to maintain non-interest bearing
trust accounts for funds belonging to their clients. Tn
many cases, the interest accruing to any one client is
negligible and cannot be identified. Ultimately, the banks
are the only ones who profit.
RECOMMENDATIONS
Increasing the Fund
(a) Future statements of dues owed co the ABA

will contain an optional add-on charge



of $10 to be applied to the Boney Memorial
Fund.

(b) Local bar associations will be formally approached
for contributions to the Boney Memorial Fund.

(c) The Bar Association will 1investigate the
feasibility of passing a rule,
to be approved by the Alaska Supreme Court,
which will permit the trust monies to be
kept in interest-bearing accounts and the
interest to be turned over to the Boney
Memorial Fund.

(d The ABA will offer to provide matching
funds out of the Boney Memorial Fund with
the Native regional corporations who
give grants or loans for the study of law.

Disbursing the Fund

(@ Structure the Boney Memorial Fund to provide
loans to Alaskan students for the study of
law. The awards would be based on merit
and there would be a partial or complete
forgiveness of the loan if the recipient
agreed to practice in rural areas for a
fixed number of years.

(b)) Allocate a portion of the Boney Fund for
use in the newly-created Anchorage School
District tutorial program for blacks and

Alaskan Natives.



(c) Compile a list of organizations presently
giving money to minorities (e.g., BIA, CINA,
Alaskan Native Brotherhood, for purposes
of coordinating the loans made to minorities
and maintaining an accurate count on the
number of Alaskan ethnic minorities who
are studying law.
(d) Additionally, or a]ternatively, use the
Bon”y funds to provide loans to take the
bar review course and the bar exam. This
loan would be repaid.
Dated: March-~n , 1979
By: Carolyn E. Jones, Chairperson
Chief Justice Jay Rabinowitz
Pat Anderson
Robert Erwin

John Hedland
Ron Kull
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RECEIVED

Ken Jarvi, President MAT 1 5 1979
Alaska Bar Association

1049 West Fifth Avenue, Suite 101 ﬁ@?g&@?gfxm
Anchorage, Alaska 99501

RE: Final Report of
Self-Risk Management Committee

Dear Mr. Jarvi:

As required, attached hereto and incorporated herein as if
fully set forth are the final reports of the Self-Risk Management
Committee. This committee, formed as a result of Resolution 3
passed at the June, 1978 Annual Meeting of the Alaska Bar Associ —
ation, has been comprised of Keith Brown, Charles Flynn, Roger
Holmes, Karen Hunt, Ken Jarvi, Ronald Kull and Donna Willard.

Each of these reports were published in the May, 1979 issue of
the Alaska Bar Rag.

Also attached hereto and incorporated herein as if fully set
forth is a copy of the membership survey which was mailed to the
members during the week of May 7, 1979 and which results, tabu-—
lated, will be presented to the Annual Meeting in Sitka in June,
1979 and to the Board of Governors at their meeting preceding the
Annual Business Meeting.

The recommendation of the committee is that the Alaska Bar
Association sponsor INAX as the Bar-endorsed malpractice 1insurance
carrier for attorneys practicing law in the State of Alaska.

It is the recommendation of the undersigned, as chairperson
of the committee, that the Self-Risk Management Committee be
disbanded because the work mandated by the membership in June,
1978 has been completed.

Respectfully submitted

*s0n
Self-Risk Mangement Committee

KLH/ps
Enel.
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Study was also made of tha Pro
fessional Liability fund in Orogou anc
the Southern States Bor Conferenc<
group approach to purchasing packag’
coverage from a carrier lor 13 southen
states and Hawaii.

Only four carriers expressed am
interest in writing & O in Alaske
American Home Group through Natiana
Union Fire, tho present Bar-endorsec
CHrrior; INAX a subsidiary of 1NA
which purchased GATX in March.
1978; ICA e lawyer-owned Texas
insurance company writing covoragr
in Texas and Now Mexico; and thr
Shand Morohan group comprised o!
Evanston, Northbrook, and Mutual
Eire & Marine and American Bnnkor.

National Union Fire and INAX
made specific proposals which arc
presented in this issue. Shand Morahan
declined to tnako a proposal within
tha lima schedulo required by Re-
solution #3, but has indicated through
its Alaska broker that it does plan
to enter tho Alaska market in the
future.

Loss data for Alaska attornoys
was made available to each of the
interested carriers. Tho data was
gathered not only from the question-
naire results from 88.4 percent private
uttorreyB and 85.83 percent public
practice attorneys, but also from
present ur “st carriers in Alaska:
defenso a., .noy conference with
Norman; and the Insurance Division
of tha Alaska Department of Commerce.

The membership survey and com-
mittee recommendation wail be con-
sidered by the Board of Governors
at its meeting in Sitka June 5, 6
and 7. 1979.

S t udy

Fructi fied!

Risk Management
Committee

Makes
Recommendations

Resolution HZ passed at the |une.
1978 Annual Meeting required a studv
of malpractice self-insurance bv lhe
Alaska Bar Association. The inside
pages of this issue of lhe Bur Hog
presents the data and recommenda-
tions of the Self-Risk Management
Committee which has studied the
Norman self-insurance proposal and
solicited proposals from lhe
insurance market for the pasl year.
The committee members Keith Brown.
Charles Flynn, Roger Hohnes. Karen
Hunt. Ken Jaivi. Ronald Kull and Donna
Wi iltard have recommended one ol lhe
proposals to the membership. A survey
lo gel membership response hos been
mailed lo each member and the results
will bo presented ot the Annual
Business Meeting In Silko on Saturday.
June 9. 197B.— -------ooe- —

The Norman Resolution

The Resolution resulted from a
presentation bv Peter Norman. Risk
Consultant of Vancouver. BC lo the
Board of Governors in Hawaii in
Februory. 1978. Norman was hired hv
the Board of Covernors to do a fea-
sibility studv ol Bar Association soir-
insurance in Spring. 1978. A claims
loss questionnoiru was responded to
bv the mombcrship in May. 1978.
Norman reported to tho Board of
Governors in lunc 1978 recommending
that the Association institute a man-
datory and exclusive self-insurance
program with o $2,500 individual
deductible. The Association would
handle nil claims up to $25,000 ex-
posure. Coverage up In $75,000 would
be purchased from an insurance
company making the limit or liability
$100,000 per insuied member.

The Norman Proposal

Norman won subsequently ro-
hired us a consultant to verify lhe
Inss data, moke a coverage proposnl
to the committee and to solicit a
private carrier willing lo provido tho
second layer of coverage from
$25,000 to $100,000. Although Norman
has declined to identify the carrier,
he has advised the Association that
ho has a commitment from it to
write the second layer and to enter
into a reinsurance agreement with tho
Bar Association self-insurance fund
for a present price of $220 pur
member. In addition. Norman fins
recommended thal each insured mem-
ber poy tho Bor Association Liability
Fund $480 to cover all expenses nnd
pay claims from $2,500 to $25,000
and to pay all claims expenses up
to $100,000 linbilly limit.

The committee, with Board of
Governors approval, also contacted
representatives of each of the only
ten carriers presently writing E & O
coverage for lawyers in lhe country.

(continued on paac 2|



Committee Recommends INAX

After e yeer of study of the
current availability and cost of mah
crectice insurance in Alaska in-
cluding the Norman proposal for Bar
Association self insurance, the Self-
Risk Management Committee com-
prised of Keith Brown. Charles Flynn,
Roger Holmes, Karen Hunt. Ken )arvL
Ron Kull and Donna Willard un-
animously recommends that INAX fce
sponsored by the Bar Association as
the Bar-endorsed malpractice carrier
for Alaskan attorneys. Committee
recommendation is based upon the fol-
lowing nine factors which the committee
considered to be weighted in favor
of the INAX proposal:

1. INAX covers paralegals, in-
vestigators. abstractors and Ibw clerks
at no additional charge to the policy-
holder. but they are not named insureds.

2. INAX coverage includes libel,
slander and malicious prosecution
claims.

3. Under the INAX policy, defense
costs are paid in addition to coverage
limits and ore not deducted from lia-
billtv limits.

4. INAX liability coverage is
available in Alaska up to a 5 million
dollar limit.

5. Under the INAX policy, if the
policyholder does not agree to a
settlement offer that is less then its
policy limits, the company does not
limit its liability to thn amount for
which the claim(s) could have been
settled. It continues to defend. Ad-
ditional defense costs will be paid by
the company ot; a pro rate basis,
but future settlement nr judgment will
ho paid up to policy limits.

6. Tho INAX-furnished defense is
tint withdrawn should policy limits
bo exceeded but the company continues
to dofond ond pnys its pro rota share
of expenses if liability limits aro
exceeded.

7. For the attorney who hns boon
in practice with two or morn
years of prior a® exposure, tho
premium - >e is less. Tho premium
for zero or ono yoer of prior acts
exposure is groolor under the INAX
policy, but tho co rmitleo weighted

Loss Control Progranm
to be Considered

A mandatory feature of tho
Norman solf-insura ice propor.nl is a
loss prevention program to attempt
to prevent malpractice claims. The
program is based upon tho fact that
the number, scope and cost of at-
torney malpractice suits In Alaskn
hove doubled In tho pest Five years.
Thn resultant high damages paid have
resulted in Insurance enrriera with-
drawing or limiting their coverngos;
lawyers poying higher premiums or
going bare; and tho Bar Association
attempting to find solutions to the
underlying cuuses.

In order to effectuate n self-
insurance program which cun aid in
loss prevention, tho Self-Risk Manage-
ment Committee recommends the
following:

1. Mandatory reporting of all
claims to the Bar Association office
In order that tho tyjw of cli. .as
being alleged can bo known for use
In planning CLF.seminars.

2. Because the majority of claims
are made regarding errors or omis-
sions in law office management, a
rule chongo be proposed to tho
Supreme Court requiring each active
practitioner to ottund six hours of law
olfico management CLE in a throe
yoar period. A bylaw change should
bo passed by the Board of Governors
mandating that the Association pre-
sent six hours of such CLE every year
rotating tho program botween districts
two and four, district three and district

one.
3. The Board of Covemors enact

(continued oo page 12

the cost break given to the more
experienced attorney as effecting
mare members of the Association.
Thus, the premium structure of the
INAX policy was considered more
favorable to most of the members.

8. INAX has recognized the value
of and need for a loss prevention
program in those areas where most
claims arise. Thus it hes developed
and provides, Bt no cost to the As-
sociation or to the policyholder, an
in-house less prevention program which
includes two annual CL seminars
with expert speakers, films, video and
brochures.

9. INAX wiil select an in-state
adjustor to develop knowledge and
expertise in handling ottornov mal-
practice claims.

The committee recommends INAX
realizing that INAX did not have as
fdvorable provisions as National Union
Fire in threo erees. INAX does re-
quire that the policyholder deductible
he paid for each occurence which
results in claims made in one policy
period. National Union Fire requires
only one deductible per policy period
regardless of tlio number of occurences
which gives rise to claims. Loss data
indicates very few attorneys have
more than one occurence per policy
period that results in malpractice

Loss Prevention
Program Proposed

A mandatory feature of the
Norman self-insurance proposal is a
loss control program lo attempt lo
control the Rcopo and soverity of mal-
practice claims once on act or omission
hen occured but which act or omission
may potentially be controlled to lesson
or eliminate the damage to tho client.

In order to offoiitjnta a tiulf-
insurnnco program which can aid in
insn control once an attorney is aware
of n potential mulprnclico problem,
tho Solf-Risk Management Commltine
recommends tho following:

1. Bocnu o many malpractice
chums may bo capable of repair be-
fore ronching tho lawsuit stage, the
Beard of CoviirnorH should propose
a rule to tho Supreme Court requiring
attorneys to report possible claims to
the Association as soon as tho lawyer
reasonably foresees o potential claim.

2. Tho Board of 'ovornors should
create a standing claims repair com-
mitloe to which three Inwynrn are
appointed to servo (beggared terms
of three years each. Die committee
dumld function as follows:

A. Thn lawyer gives notice of a

potential claim lo thn insurer

and to tho coiiunitluu which within
live days nnincts e Repair Export
who has at tonal five yoars nf
experience In tho area of potuntial
claim. Said expert's fees to bn
paid ns defense coals from tho

Association f.ilf-Insuruncc fund*.

Client disclosure must nlso be

mode.

B. Within 20 days after his ap-

pointment. tiro Repair F-xperi takes

whatever action, if nny. is possible
to repair the error or omission.

Disclosure of all such activities

must Ire mado to the client.

C. Neither members of the Repair

Committee, tho Repair Export nor

eny member of their firms can

represent any party if repair Is
not accomplished and a lowsutt
results.

D. The Bor Association indemni-

fies members of the Repair Com-

mittee and the Repair Expert
should they bo sued lu aDy resul-
tant lawsuit.

3. The Conciliation Panel pro-
cedures of r~w Bar Rule 16 should
be developer' o encourage dixxnumtod
clients who have ricither a fee dis-
pute nor an ethical complaint to utilize
the procedures to achieve resolutions
of their complaints.

claims.

INAX does not have as favorable
an extended reporting endorsement
or tail available in thot it only provides
en unlimited tail for 225 percent of
the last annuel premium due 30 days
after termination of the policy. National
Union Fire provides the same un-
limited tail et the same premium rale,
but eho provides en optional three
year and six year tail at reduced
charges. The National Union tail
premium can also be paid in install-
ments.

Finally INAX does not provide
discounts (or CLE es does National
Union Fire. However, the committee
determined that the CLE discount of-
fered may be of limited value to many
of the members because it requires
the individual attorney to first pay
at least 0 $1,000 annuel premium be-
fore tho discount is applicable.

The committee evaluation of the
Norman self-insurance proposal is
rcporled elsewhere in this issue of
the Bor Rug.

Self Insurance Is Not
Recommended

Poler Norman. Risk Management
Consultant hired by the Board of
Governors, has mado the following pro-
posal to tho Association recommending
thut it initiote a self-ir-surance mal-
practice program for Alaska attonmys.
Norman's profxisn requires mandatory
participation by each attorney engaged
in nny form of private prnctico in
the Siete of Alaska. Each attorney
would bo required to pay a fiat loo
t" * your of $480 lo a group fund
.imnaged by tha Bar Association or
| ie the licenso to practice law.

Tho fund would pay costs, dofonso
fees ond damages for mulproctice
claims botwenn tho limits cl S2.501
and $25,000. Tho fund would also
pay defense costs on ull claims up
to $100,000. Tho individual alternuy
would pay thu first $2,500. For an
additional $220. (inch attorney would
tin covered up to $100,000 liability
limit with rovornge obtained by tho
Bar Association from on Insurance
carrier. Thn carrlur would also pro-
vido stop gap coverage In the event
tlint fund munies wore oxhoustod
during tho policy yoar.

Attorneys that wuuted more than
$1manlimits would nood to secure
thn additional covorugo from an In-
surance carrier. Prior acts would be
covered up to tho $100,000 Ilr.ilt.
Upon retirement or uppolntmont to tho
Bench, an utlornoy could purchnse
"toll" coverage for $100 pur year for
claims presented In the future for soino
net, or omission during tho policy

period.

Participation Required

All nttnrnoys licensed lo pruclico
law ‘n Aleskn would bo requirud to
participate in tho program except
government employed attorneys; cor-
poration employed lawyers (this does
nnt exempt professional corporations);
public aid attorneys; and admitted
nttnrnoys not engaged in thu private
prnctico of lew in Alnsku. Exempted
ettornuys would bo required to par-
ticipate in the fund if tboy did euy
pro bono. family or friends’ legal
work, liowover.

The Bur Association would ad-
ministor the fund, issue policies, bill
lor premiums, ond investigate, odj it
and otherwise handle the claims. Tho
Association would also be responsible
for either complying with tho Alaska
Insurance Code requirements or getting
legislative exemption, in part or in
whole, for Its insurance program. If
legislative exemption resulted in the
Insurance todustry nntitrust exemptions
being non-npplicoble. the Association
would also be responsible for comply-
ing with tha state and federal antt-

Alaska Claims
Follow
National Trend

E & V cleims egainst Alasks
lawyers her e followed three national
trends. (1) The number of claims hBS
drastically increased. (2) Majority of
claims are tmsed upon acts or omis-
sions in meeting fifing dates: ignoring
statutes of limitations: or delayed ad-
vice to clients causing most of the n.
These claims are frequently classified
e' law office management problems.
(3) Finally, damages paid in settlement
or judgments have skyrocketed.

The major E & O earner in Alaska
for 1970-1975 was Mission Insurance
Company. During that period Mission
collected $152,637 and paid out
$187,750 in claims and $26,623 in
defense expenses for a loss ratio of
140 percent.

In 1974 six claims were made.
The figures for 1975 when National
Union Fire became the BBr-endorsed
carrier reveal thal eight claims were
made. In '976 eight claims were made.
The number of cleims mode in 1977
and 1978 jumped to 12 each year.
Through March, three claims have
been reported to the Bar-endorsed
carrier (or 1979i

No E & O lawsuit against ol-
torneys liob been tried lo date. Settle-
ments range from dismissed for no
dollars to over s quarter of e million
dollars. Defense costs have ranged
from less than 10 percent of tho
settlement figure to as high as 50
percont of the settlemonl paid. The
majority of closed cases incurred do-
fonso costs of approximately 25 per-
cent of the settlement amount.

For thn ynars 1974 through 1978
nt least nine claims were rnudo ol-
leging missed statute of limitations or
other filing dales. A possible additional
13 claims may have alleged similar
iiegligonco. Research has revealed 44
known claims lo tho post llvn yuur*,
Additional claims may not be known
bucnuso tllay worn not listnd on tha
questionnnlrns or nnl discovered bo-
cnuso tho coverage was placed through
oul-of-stalo brokers and written by
international corriors nol ndmlitnd to
write in tho Stale of Alaska.

DISCLAIMER

Tin' infnrmaion contained within
thn Hnr Hug regarding coverage terms
and premium costs is infornintinn fur-
nished In the Self-Milk Management
Committee by the named brokers and/
or Insurance carriers and/nr Peter
Nurinnn. Fiirh broker and carrier was
given an op|HUlunlty la review Informa-
tion and to advise of errors or mis-
repirsentatinns. The liar Association.
Hoard of Governors and committee
members disclaim nny and all re-
sponsibility fur tha accuracy of lhe
information presented. The render
relies upon lhe Information to his/
her detriment at his/her own risk.

trust laws. Tho tax exemption |SSUES
would nlso bu thu respi 'nubility of
the Association.

Normun's proposal ulso mund
aggressive loon provcntion/loss conad
programs lo bo ndininistored by tho
Bar Association. Son articles olso-
wlioro In this issuo of the Bor Rog for
on explanation of thosu two program*.

Norman suggests thot there are
several advantages to the members
if tho Board of Governors odupts hi*
proposal. Thu primary edvn, tag* I*
Bar Associehon control ovnr nttomey
molpraclica problems in Alaska.
Through tho mands'ory leas preven-
tion and loss control programs, both
the extent of rnd typo of claims
would be wunder the continuous
scrutiny end management of the As-
sociation.

Coverage Always Available

A second advantage proposed by
Nonr.nn is thBl minimum coverage of
$25,000 would always be available lo
each privately practicing attorney

(continuedon page 12)
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Self Insurance
Not Recommended

(continued Itom page 7)

in Alaska thereby eliminating the risk
that any attorney would need to be
without malpractice insurance either
because the cost was too great or
carriers refused to write coverage in
Alaska for that attorney.

Finally. Norman points to an an-
nual premium of $700 per year per
attorney ior $100,000 coverage as a
lower cost policy then what is avail-
able from the insuracco earners willing
to write $100,000 levels of coverage
in Alaska for attorneys.

Aflor spending a year studying
the current malpractice insurance
market and the Norman self-insurance
proposal, the Self-Risk Management
Committee is unanimous in not re-
commending thBt the Alaska Bar As-
sociation self insure its members for
malpractice claims. Tho committee,
comprised of Kcilh Brown, Charles
Flynn, Roger Holmes, Kurcn Hunt,
Ken (arvi, Ron Kull and Donna Willard,
found the following factors weighed
against recommendation that the
Bar adopt the Norman solf-insurance
program.

Tho program would have to bn
mandatory and cxclusivn malpractice
cpvernge which would require thot
ovory member of the Bar Association
who did any private practice for
friends, family, etc. would have to

pay a premium and participate in the
Fund.

The program would require the
Bar Association lo purchase a group
deductible policy of $25,000 per
member from an insurance carrier.
Oregon, with a membership of over
5.000 lawyers., has been unable to
purchase such coverage although it
has a group deductible of $100.000.

Although the Association Fund
would operate on the one hand as a
group deductible in relationslup to en
insurance carrier, on the other hand
the Bar Association would become an
insurance carrier ilself for the first
$25,000 of coverage thereby re-
quiring it to either meet the minimum
one million dollar capitalisation re-
quirement of (he Insurance Code or to
get statutory exemption from the Legis-
lature.

Stalutory Exemption

If statutory exemption wore granted
to the Bar Association by the Legisla-
ture, de; ending upon the scope of th i
exemption, lhe Fund could be subject
to antitrust considerations. Because
insurance companies are regulated by
tho insurance codas, they are exempt
from antitrust legislation. If it is ex-
empted from insurance code regulations,
the Association liecumes exposed to
antitrust determinations particularly
because to bo economically feasible,
tho Fund must be mandate.-' and
exclusive malpractice coverage for
Alaska Inwyars.

Also, if exempted from the code,
individual attorneys loud thu scope
of Insurance Code protections de-
veloped for policyholders or regular
Insurance companies.

In order lo avoid depleting the
Fund in ii single year when high
damage claims are paid, re insurance
of the Fund must be obtained from
Ilm Insurance market. Oregon lies lieen
uniibla lo secure Buch co>'Orngo to
date although it his over 5,000 at-
tornuyn participating at $500 par at-
torney per year.

If rn Insurance ef the Fund can-
not lie obtained, the individual at-
torneys In Alaskn in llie private prac-
tice ef luw become subject to uu
additional assessment elxivn the imriiici)
premium charge to cover thn amounts
necessary lo pay the defense costs
and damages Incurred In one ynnr.
The ilcfnnsii costs for ell iLinns up
In (lie $100,000 limit must ho miid

by the Fund although it i9 liable only
for the First $25,000 in damages!

Costs to Associatioo

Self-insurance requires the Bar
Association to go into the insurance
business which means incurring all
of the policy writing, publishing and
billing costs which would require
the Association administration and
Board of Governors to become ex-
perts in the insuiance businest.

Because the Fund would earn in-
terest on the premium collected, lax
liabilities will also be incurred by
the Association. Bookkeeping, auditing
and tax reporting costs would also
have to be met from the premium
charged. For merely $25,00.) of Fund
provided coverage, these costs are
uneconomical.

The premium for a $2,500 in-
dividual deductible on erery claim.
$22,500 Fund liability arid $75,000
carrier liability program is proposed
at $700 per lawyer. The sum of $220
is the projectod figure ror member
for tho level of insurance from $25,000
to $100,000 with $480 remaining in
the Association Fund to pay oil ad-
ministrative costs, defense costs up to
the $100,000 limit and claims damages
up to $25,000 (minus the individual
$2,500 deductible). Tha cost is un-
economical when compared with the
sumo limits and deductible from Notional
Union Fire ($720) or INAX ($580)
for attorneys with fi j or morn years
of experience. With less experience,
tho curriers' premiums uro leas.

Tlio projectod revenues collected
for the fund for one yen ' are $31)!),(XX),
calculated as follows.

750privnte practice
attorneys pay $480
100 pan-time attorneys
pay $480 = 40.000
150 judge; and/or retired

attorneys (not practicing

Inw anywhere) pay $100 - 15.000

$.'136,000

$309.01X1

Tha cost projection* by Norman
ere an fellows; .

(a) Broker’s fuo fur Secunng

coverage from $21,000 to

$)00.000 $25,000
(h) Nnrman'ii cnnsulling fee
(payable for two years) 25.000

(<) Administration cusl for part-

time secretary 6.000

(d) Accounting and office

expenses 8.000
(e) Estimated adjusting and
defense costs per year 100.000
() Maximum ofsix claims
paid per year 136.200
$302,200

The committee considers these
costs projections to be unrealistic
because Norman is suggesting that
actually to run the program, a part-
time secretary, paid $8,000 a yoar.
can bo an expert ab'e to run an in-
surance company and be a claims
handler for active files.

Defense Costs Not Included

Secondly, the defense cost alloca-
tion permits cmly approximately $17,000
per file for legal defense fees at
$75 per hour for six active claims
per yoar. No de'snse costs are in-
cluded in this breakdown. Last year,
ono claim settlement plus the defense
costs and fees would bar 5 required
more monies (hon the amount al-
lotted for all claims and all dofenso
costs for Ihe entire year. Likewise,
given that the known number of claims
for tho post two years have boon
double the "rejected number, the
committee tninks that the estimate
of only six claims per year is unrealistic.

Tho considerations discussed
nbovo wore the major reasons for
cominittoo rejection of the Norman
solf-insurance proposal. The final
determination of tho committee is
to recommend ,snt INAX bo the Bar-
sponsored mnlpr. tico carrier for
alto noys in Alaska.

The premium ch.rge for equal
(Overage is lass expansive than thn
self insurance proposal mid offers
coverage options up to fivn million
lInbilily limits. Therefore. Imsod upon
availnhllity of coverage and cost
considerations, solf-insurance was not.
In tlin committee's opinion, economically
necessary or f risible at this time.

Loss Control Program
lcontir-iud liom psos 7)

a bylaw change requiring thn As-
sociation to present CLE seminars in
ovary urea of subntnntlvo Inw whnre
two nr moro claims have been made.
The Board of Governors should also
strongly consider ii proposal to llie
Supreme Court requiring attorneys
who have a claim made against them
to attend in areas of substantive
law wliaro Kft 0 is alleged.

4. The Board of Governors onset

n bylaw change mandating thn As-
sociation lo present, os o part of tho
annual manting, an annual updutu on
current developments in tho suhslantlvn
ureas of law.



E & O Insurance Programs Compared

AREA COV ERED

INSURED

COVERAGE

DEFENSE. SETTLEMENT
AND SUPPLEMENTARY
PAYMENTS

CLAIMS MADE FORM

PRICRACTS

POLICY PERIOD

TERRITORY

PRESENT BAR-ENDORSED
AMERICAN HOME
(NATIONAL UNION EIRE)

Sole proprietor*, pinners of i partner-
ship, stockholders or members of pro-
fessional corporaltons or professional as-
sociations.

Any lawyer who Is an employee of the
named insured.

Any lawyer who was previously a named
insured (other than sole proprietor) who
terminated his relationship with the firm,
but only for professional services rendered
prior lo termination. Changes in firm must
be reported to company within 30 days.
For additional charge, paralegals, law clerks,
abstractors and investigators may be co-
vered.

Covers claimt arising out of acta ot
omissions of the insuied and any nthei
person fot whom th* insured is legally
responsible for professional icrvices ren-
dered, or which should have been rendered
In lhe insured’s capacity as a rawyct.

When the insuted acts as a fiduciary,
such services shall lie deemed professional
legal services but only to lhe extent thal the
insured would have beer, legally responsible
in ihe wusual altorney-client relationship
as attorney for a fiduciary, except foi any
loss sustained by the insured as lhe bene-
ficiary or distributee of any trust ot estate,
label, .lander and malicious prosecution arc
excluded.

The company shaii defend.

Wrillen consent of tire insured before
settlement If lhe inxiiied refutes to settle
at recommended by Ihe company and electi
lo . inleil lhe claim, company's liability
shall uni exceed Ihe amount fot which lhe
cnmpany would have been liable at thal
time

Company shall not be obligated to pay
any claim, claims expense, or continue de-
fense after limits of liability have been ex-
hausted.

Claims expense Included within limits
of liability, and If limits are exhausted
the company shall have the light lo with
draw, tendering control of defense lo the
Insuted.

Applies lo acts ot omissions if claim Is
first made during the policy period or ex-
tended repotting period. Claim is fiist made
If:

a) during the policy period oi extended
reporting period insuied knows or becomes
aware of a possible claim and gives written
notice lo ihe company;

b) if payable claim is made, any addition-
al claims hiought subsequently lo thal po-
licy yeai reselling from llie same or relat'd
ads shall he considered part uf lhe claim
first made during Ihe policy year.

A claim is considered full made when
company first teccives notice.

Priot acts included if the insuied did
nol know not could have fotenen a possible
claim befoic effe.llve dale of policy.

IT other valid and collectible insurance
raids, tlsis policy shall apply as excess
with claims expense included In the limits
of liability.

Die period of time between the inception
miate and effective dale of termination, ex-
piration oi cancellation of coverage, speci-
fically excluding any extended leportmg
period.

Worldwide providing claim is made or
suit is brought within the United Slates
m Canada.

INAX

The named insured and predecessor firms;
any partner, offi‘er, director, stockholder,
or employed lawyer of the named insured
or lawyer who, during policy period be-
comes such- any former partner, officer,
director, stockholder, or employed lawyer
acting in his professional capacity on behalf
of the named insured; the heirs, executors,
administrators, and legal representatives of
each insuied in the event of death, incapa-
city, or bankruptcy. The lawyer is covered
for acts or omissions of his non-attorney
staff without additional charge; however,
they are not "additional insureds.”

Claims first made against the defined in-
sured for any acl  omission in professional
services rendered or which should have been
rendered In the Insuted’s capacity as a law-
yer or Notary Public.

When the insuted acts in a fiduciary ca
pacity, such services shall be deemed pro-
fessional services but unly to the extent that
lhe insuied would be legally responsible in
tire usual attorney/client relationship as
attorney fot a fiduciary except for any loss
sustained by the Insuied as tiie beneficiary
or distributee of any trust or eslate. Claims
for libel, slander and malicious prosecution
(penonil injury) arising out of lhe conduct
of piofesslonal services of the insured as a
lawyer or Notary Public.

The company shall defend even If suit
Is groundless, false, or fraudulent, make such
investigation and negotiallon as it deems
expedient; but written consult of the In-
sured is required before the company can
settle a claim. If consent Is refused, ap-
plicable policy limits are slill available.

Defense costs ate payable In addition lo
the limit of liability, however, in lhe event
of payment of a claim 'n exceu of the limit,
lhe company shall pay such ptopotllon of
claim cxpensrs as lhe amount of the limit of
liability hears lo the If'al amount paid to
dispose of the claim.

Applies lo acts or omissions if claim it
first made during ihe policy period or ex-
tended tepoiting period. Claim Is fiist made
If.

a) during llie policy period or extended
reporting period insuied knows or becomes
awate of a possible claim and gives written
nolice lo lhe company;

b) If payable claim is made, any addition-
al claims btnught subsequently la (hit po
licy yeai resulting from the same ot leliicd
ads shall Ire considered pail of lhe claim
first made during the policy yeai

A claim is considered first made when
cnmpany fiist receives notice.

Prior acts coveied if the insuied had no
knowledge, no. could have reasonably for
seen a possible claim befor, the beginning
dale of the policy when thrie is no other va
lid and collectible Insurance applicable lo
the claim. If olhet valid and collectible in-
surance exists, this policy shall apply as ex-
iess.

Die period from the effective date of the
policy to the expiration dale or earliet ter-
mination date, if any. Policies aie issued fot
one year.

Woildwlde.

NORMAN

Mandatory participation required as a
condition to maintain an active license to
practice law in Alaska except for the follow-
ing;

1) Attorney* elected ot employed ex-
clusively on a full-time basis by a govern-
mental entity.

2) Attorneys employed exclusively on a
full-time basis by a public or private cor-
poration, association or other buiine-s en-
tity except for a professional corporation
whose business is the practice of law,

3) Attorneys employed by legal aid ser-
vices corporations who are eligible for pro-
fessional liability insurance through the Na-
tional Legal Aid and Defenders Association.

4) Attorneys not engaged either full-time
or part-time in the private practice of law in
Alaska <

Claims arising from any acl or omission
of the defined insured arising out of the per-
formance or failure to perform professional
services for olhers, in lhe insured's capacity
as an attorney except that, the insured when
acting in a fiduciary capacity, shall be co-
veted only fot acts ot omissions in the usual
atlomey/dicnt relationship. Unknown as lo
whether libel, slander and/or malicious pro-
secution ate coveted.

Die Hat Association shall defend even if
allegations are groundless, false or fraudu-
lent, but lhe liar Assueialion may make such
Investigation and, wlih the consent of the in-
suied, such settlement of any daUn or suit
as It deems expedient; If the insuied and llai
Association fad to agiee on whrlhri settle
tnent shall be made then such Issue shall be
drddcd by an atblltatoi being a member of
the Alaska Oar Association appointed by the
Chief Justice of the Supreme Court of
Alaska whose decision shall be binding.
Total defense costs are deducted from first
i 25.000 layer including costs inclined for
damages payable from J 75,000 layer.

Applies lo claims first made during policy
period If Insured Oral knows or becomes
aware of claim or possible claims and gives
writ s-n notice to the Hat Association during
such period.

Unlimited coverage If Insured did not
know and could not reasonably have fore-
seen claim prior to policy period and If no
other insutapce Is applicable.

From lhe time when coverage has been
effected through the Alaska Rat Association
and for which a premium haa been paid,
untd either Ihe expiration dale ot until can-
cellation of coverage, whichever first occurs-

Worldwide providing claim is made or
suit is brought within ihe liniled Stiles.



EXTENDED REPORTING
ENDORSEMENT (TAIL)

LIMITS OF LIABILITY

CLAIMS EXPENSE

EXCLUSIONS

WAIVER OF EXCLUSION
AND BREACH OF
CONDITIONS

OTHER INSURANCE

CONFORMANCE TO STATE
STATUTES

MAXIMUM LIMITS
AVAILABLE

In cases of cancellation ot non-renewal
by either the injured or the company, the
insured may puichase in endorsement
providing an unlimited extended reporting
period fot claims which occurred prior to
the termination of the policy period but
which are first made in the extended report-
ing period. The insured shall pay a premium
equal lo 225% of the lasi annual premium.
A three year limited tail is available at 100%
last annual premium. A six year limited tail
is available at 150% last annual premium.
Premiums may be paid in installment.

Claims expenses are included within the
limits of liability. All claims expenses shall
first be subtiacted fiom the limits of liabil-
ity with the remainder being the amount
available to pay money damages. The first
limit is applicable to all claims and expenses
ansing out of the same ot related profes-
sional services without regard to the number
of daimt. Die aggragale limit is available
fot ail claims made in a policy period. De-
ductible appliea only once during policy
period regardless oi number of claims dur-
ing same period.

Fees charged by attomey(s) designated
by the company. All othet feet, costs, and
expenses resulting from the investigation, ad-
justment, defense and appeal of claim If
Incurred by the company or by lhe insuied
with written consent of ‘'he company.
Dors not include salary charges of regular
employees or officials of the company. De-
ductible applies lo these expenses.

1 Ctimural or malicious acta.

2. Deliberate, dishonest or fraudulent
ads.

3. Employer's claim against salaried
employee,

-1 Buddy Injury or pioperty damage.

5. Insured's activities as officer, director
of any employee trust, charitable organisa-
tion, corporation, company ot butineia
other than thal of the named insured.

£ I'unliive or exemplary damages.

7. Claim arising out of any other busi-
ness enletpriie owned, controlled or man-
aged by the insured, Including pmpeity.

8. Prim icla If the insured knew ot could
have reasonably foreseen a possible claim
hefote effective date of policy.

9. Standard Nuclear Energy Liability Ex-
clusion.

10. Nlrel, ilandet and malicious prosecu-
tion.

Coverage is provided for the "innocent
partner." If a dishonest, fiudulent, ma-
licious or criminal ad Is committed without
the pctsonal knowledge ot personal acquie-
scence of other named insureds ot personal
passivity aller acquiring such knowledge

Coverage Is also provided In the "Inno-
cent partner” relating to the giving of notice
lo Ihe company with respecl lo which any
olhet insured li in default.

Afler receiving knowledge, Die insured
will comply with such condition promptly.

If Ihe Insuied has other applicable in-
surance, the company shall respond pro
rata With resjiect to prior acts coverage,
the insurance wdl only apply as excess over
any olhri valid and collectible Insurance
and shall thru apply only in the amount by
which the applicable limits of this policy
exceeds lhe sum of applicable limits of all
other insurance. If this policy is treated as
excess, any claims expenv allowed shall be
included in lire limit of I-ability

No such ptovision.

J 1.000,1X10/11,000,000

Unlimited extended reporting endorse-
ment is available to the insured fot 225% of
Ur? last annual premium in the event of can-
cellation ot nonrenewal by Ihe company of
the insured. Covers claims which arise during
the policy period but ate reported dunng the
extended repotting period. Payment of the
additional premium is due wtUiin 30 days of
the terminauon.

Claims expenses are not deducted from
limits of liability. The "aggregate" amount is
limit for all claims made during each policy
yeai or last policy year pius extended re-
porting endorsement if purchased regard-
less number of lawyers in firm. Deductible
is subtracted from lo.aj amount of damages
and claims expenses paid and company tU
able only for difference. Deductible i. ap-
plicable to each claim made during policy
period regardless of number of claims made
during same period.

Legal expenses arising from Die defense
of any claim, including attorney's fees, ir-
binator's fees, court costs, expert's fees, and
costs Incurred in connection wlOi the at-
tendance of witnesses at a trial or arbi
(ration proceedings. The deductible applies
to these expenses.

Die cost of investigation and adjustment
of claims by salaried employees of the com-
pany (including attorneys) ard fee adjustors
shill be home by the company.

1 Criminal, or malicious acts.

2. Deliberate, dishonest ot fraudulent
acts.

3. Claims arising out of any othet busi-
ness enterprise owned, controlled or man-
aged by the Insured Including property.

4 Insured's activities solely as a part-
ner, officer, director, or stockholder of any
firm or corporation not named in the de-
clarations.

5. lloddy Injury, sickness, disease, dcaDi
or property damage.

6. Insured's activllIM as a public official
or as an employee of a governmental body,
subdivision, or agency (hereof.

7. Standard Nuclear Energy Liability
exclusion. *

H. To discrimination by lhe Insured on
(he basis of race, creed, age, or sex.

9, lawyers who practice patent/copy-
wiile law for over 51% of total practice.

10. l-awyers who practice entertainment
law for over 16% of tola) practice.

11. lawyers who practice Dlle/ahllracting
law for over 76% of total practice.

12. Punitive damages are not specifically
excluded, but all Intentional acts are ex-
cluded which may lead to covetage ques-
tions.

Coverage is provided for the "irnocent
partner.” If a dishonest, fraudulent, mal-
icious or criminal act Iscommuted without
Die personal knowledge or personal ac-
quiescence of other named Insured* or per-
sonal passivity after acquiring such know-
ledge.

Coverage is also provided lo lhe "inno-
cent partner relating to the giving of notice
lo lhe company with respect to which any
othe; insured is In default.

After receiving knowledge, lhe insured
will comply with such condition ptomplly.

WiDr respect to priot acts covetage, Die
insurance will only apply as excess over any
other valid and collectible Insurance and
shall then apply only in the amount by
which the applicable limits of this policy ex-
ceeds the sum of applicable limits of all
oDset insurance.

Terms of Oris policy which are in con-
flict sviDi the statutes of the State wherein
this policy is issued are hereby amended to
conform lo such statutes.

55.000,000/15,000,000

fi
For an annual charge of 5100 unlimited
tail is available. Because coverage ts man
datory for all active members of the Bar
Association in full or part-time private
practice, tail is available only lo members
who cease practicing law or change tu
judicial status.

5100,000 per occurrence includes 52.500
deductible and the 575,000 liability limit
obtained by Bat Association fiom private in-
surance catiier fot all damages arising out of
all acts or omissions in connection with the
same pro 'tssiona) services regardless of the
number of clums or claimants, and regard-
less of the number of certificates that htve
been issued to the partnership or corpora-
tion, its members or employees against who
claim or claims are being made. Deductible is
paid pet claiir..

All adjusting costs and fees, defense costs
and fees are borne by Die self-insurance fund
ol Ore Bar Association.

1) Any dishonest, fraudulent, criminal
or malicious act ot omission of any insured.

2) To any claim made by an employer
against an insuied who is a salaried employee
of such employer,

3) Bodily injury to, ot sickness, disease
or death of any petson, or to injuiy to or
destiuction ol any tangible properly. Includ-
ing the toss of use thereof; unless arising out
of the [>eifootiancc of professional services,
which Is coveied hereunder.

4) Ads or amissions committed priot
to the policy period if Die insuied on the ef-
fectl' e date of this policy had knowledge
Dial such acts or omissiuni might lie expect-
ed lo be Die basis of a claim or suit.

5) Conduct of any business enterprise
owned by the Insuied or in which the in-
sured Is a partner, o: which Iscontrolled, op-
erated or managed by the insured, cilliet in-
dividually or in a fiduciary capacity. In-
cluding Die owneiship, maintenance ot use
of any ptopetly In connection (herewith.

6) Any punitive ot exemplify damages.

Coverage is provided for (he “innocent
partner.” If e dishonest, fraudulent, ma-
licious ot criminal act Is committed without
the personal knowledge or personal acquie-
scence of oilier named insureds or personal
passivity afler acquiring tucli knowledge.

Coverage is also provided to ihe "inno-
cent partner"” relating to Die giving of notice
In Die company with respect to which any
other insured is in default.

Afler receiving knowledge, Die Insured
wdl comply with such condition promptly.

If the insuied has oilier Insurance against
a loss covered by this policy, except in-
surance specifically arranged to apply as ex-
cess over the Insurance provided by thia
policy, lhe insurance hereunder shall apply
only as excess insurance os  any oilier valid
and collectible insurance and shall not be
called upin in contribution.

Terms of this policy in conflict with
Alxska Statutes are hereby amended lo con-
form lo such statutes.

1100,000/5100,000

(continued on page 10|



10
NOTICE OF CLAIM 0» SUIT

ASSISTANCE AND CO-
OPERATION OF THE
INSURED

SUBROGATIONS

ASSIGNMENT

CAi  FIXATION

CLE DISCOUNTS

10SS PRFVFN'I ION
PROGRAM

RULE 82 ATTORNEY FEES

BROKER

At soon as the insured becomes iwtrt of
iny scr or omission which would reisonably
be expected to be the basis of a claim or
suit coveted by the policy, wntten notice
shall be given to the company as soon as
practicable together with the fullest in-
formation obtainable.

If claim is made ot suit is brought, all
documents shall immediately be for-
warded to the company.

If dunng the policy period or the ex-
tended reporting period, the company re-
ceive* written notice of any act or omission
which could be expected lo give rise to a
claim, any claim which subsequently arises
shall be considered to be a claim reported
during Ihe policy year when written no-
tice was received.

The insuied shall coopeiate with the
company and upon request, assist in making
settlements, ir. lhe conduct of suits, and in
enforcing any right of contribution or in-
demnity against any person or organisation
other than an employee of any insured who
may be liable lo the insured.

The insured shall attend hearings and
trials and assist in securing and giving evi-
dence and obtaining the attendance of wit-
nesses. The insured shall not, except at his
own cost, voluntarily make any payment,
assume any obligation or incur any ex
pense.

Die lOinpany shall be subrogated to all
the insured's rights of recovery against any
person or organization other than an emplo-
yee of an insuted

The insured shall assist however necessary
to secure such rights and do nothing after
the loss lo prejudice them.

The interest hereunder of any insured is
nol assignable If llie insured shall die or
be adjudged incompetent, this policy shall
covet the insured's legal representative.

The insured may cancel by surrendering
the policy or by giving writien notice stat-
ing when cancellation should lie effective.
Return premium shall lie computed short
tale.

Die company must give 30 day written
notice of cancellation.

Return premium shall be computed pto
rata.

5% If premium in excess of 51,000 fix.

Individual participates in Bat Approved
CLE, 10% if premium in excess of $1,000
and individual participates in Bar Approved
CLE. 15% if premium in excess of 55,000
and 50% or more of firm members par-
ticipate in Bar Apptoved CLE.

None.

Coveied by policy. No endorsement
necessary.

Clai, —: Agency.

During the policy period or the extended
discovery period, the company shall be pven
written notice of any act, etrot oi omission
which could reasonably be expected to give
rise to a claim against the insuted under
vhis policy. Any claim which subsequently
arises out of such act, etrot or omission shall
be considered to be a claim reported during
the policy year or extended discovery
period in which Ihe written notice was re-
ceived.

The insuted shall cooperate with the
company and upon request, assist in making
settlements, in the conduct of suits, and in
enforcing any right of contribution ot in-
demnity against any pctson ot organization
otiier than an employee of any insuied who
moy be liable to the insured.

The insurer* shall attend hearings and
trials and assist in securing and p- ng evi-
dence and obtaining the attendance ol* wit-
nesses. The insuted shall not, except at his
own cost, voluntarily make any payment, as-
sume any obligation ot incut any expense.

The company shall be subrogated lo all
tht insured's rights of recovery against any
pei un ot otganizatlon other than an em-
ployee of an insuted.

The insured shall assist however neces-
sary to secure such rights and do nothing
after the loss to prejudice them.

The (merest of the insured iliall not be
assignable. In the rvenl of the dentil oi in-
competence of the insuied, this policy shall
cover the insured's legal representative as
an insuied as respects any liabilily previously
incutr'* and covered by this policy.

The insured may cancel by surrendering
the policy or by giving writien notice stat-
ing when cancellation should be effective.
Return piemium shall be computed -bort
tale.

Die company must give 30 day written

notice of cancellation.
Return premium shall be computed pro
rata.

None.

In-house loss prevention program which
provides at least two law office management
serninats per year at company expense.
Program includes expert speakers, video
and brochures. Mandatory participation by
Association; does not require attendance by
policy holders howevet.

Covered by policy. No endorsemcnl ne-
cessary.

Dougan, Eader, Reynolds, and Midler

Upon the Insured or the named insured
becoming aware of any act or omission
which might reasonably be expected lo be
the basis of a claim ot suit covered herein,
written notice shall be given by or on be-
half of the insured to the Bar Association
aa soon as piaclicable. If claim is made or
suit is brought against the insured, the in-
sured shall immediately forward to the Bar
Association every demand, notice, summonj
or other process received by him or his re-
presentative.

Die insured shall cooperate with the Bat
Association and, upon the Association's re-
quest assist in r akiug settlements, in the
conduct of suits, and in enforcing any right
of contribution ot indemnity against any
person or organization other than an emplo-
yee or any insurer who may be liable to the
insured because of acts ot omissions with
respect to whom insurance is afforded under
this policy, and the insuted shall attend heat-
ings and trials and assist in securing and
giving evidence and obtaining the attendance
of witnesses. The insuted shall nol. except
at his own cost, voluntarily make any pay-
ment. assume any obligation oi incur any
expenses.

In the event of any payment under this
policy, the Bar Association iliall be subro-
gated to all insured's nghts of recovery
therefore against any person or organisation
other than (i) an employee of any insuied,
(ii) an employee oi member of any insuted
partnership, (ili) any co.po.-ation ot an em-
ployee ot rnembci of any corpoiation owned
by the insuied but only with respect to ser-
vices in connection with the practice of law,
and the insuied shall execute and deliver in-
struments and papers and do whalevct else
is necessaty to secure such tights. Die in-
sured shall do nothing after loss to prejudice
such rights.

The interest hereunder of any insuied is
not assignable If “he insuied shall die, be
adjudged incapable of managing his affairs
or become bankrupt or insolvent, this policy
shall covet the insured’s legal representative
as an insuied with respect to acts oi omis-
sions coveied by this policy. Bankruptcy ot
insolvency of the insuied or of Ihe insured's
estate shall nol relieve the Insutet of » of
its obligations hereunder.

Fiist $25,000 level of insurance through
the Bat Association Is mandatory and ex-
clusive. Cancellation by individual member
and/or Bar Association nol permitted Se-
cond level of insurance covering claims in
excess of 525.000 up lo 5100,000 limit will
be subject to cancellation by carrier and/ot
Bat Association as per terms of lhe agree-
ment entered Into.

None.

Mandaloty loss prevention and loss con-
trol programs both as explained elsewhere
in Bar Rag thil issue.

Unknown.

None selected lo date.



E& O Insurance Premium Information

VirAICVW HOME PRESENT PREMIUMS

. o No 1 Year 2 Years 1 tears 4 Years 5 yc™«rs a  ter*
Deductible Limit Brier Prl > Prior Prior Prior Pr’or
Expc sure Expiaura Exposure Exposure Exposure Exposure
- 0- 100.000/ 40C 510 430 720 <10 900
1.000 300,000 320 /32 504 574 441 720
2.500 300 371 441 504 547 430
10,000 548 351 410 4il 527 5t5
25,000 0 270 315 140 405 450
30,000 144 214 252 211 124 340
100.000 10 101 124 144 142 iao
-e- 200,000/ 300 475 711 900 1013 1125
1,000 400,000 420 347 412 754 151 945
2.500 400 3«0 430 720 <10 900
3.000 310 313 599 414 770 455
1C,000 340 414 347 441 729 slu
25,000 i00 405 473 540 401 475
88888 24 351 410 441 527 515
100, 11 243 294 324 343 405
e - 300,000/ 400 <10 945 10t0 1215 1350
1.000 300.000 320 702 9 934 1083 1170
2,500 300 475 711 900 1013 1&28
5.000 410 441 754 144 *72 101
10.000 440 421 725 «2 912 10)5
25,000 400 540 410 720 wi( ‘1;
50,000 340 484 547 441 729
100.000 210 371 441 504 547 410
-0 - 1 million/ 700 945 1101 1260 141P 1575,
1,000 1 million 420 w37 977 1114 1254 13*5
2,500 0 <10 945 1010 1215 1350
5,000 310 743 914 bt 1175 1305
10,000 340 751 112 1001 1114 1240
25,000 500 475 711 900 101 1125
50,000 440 421 72] uo 93 1015
100,000 310 513 599 404 770

11  No surcharges applied to any type practice.

2)  CLE deduction! Deduct (3% if premium over %1888 or individual participates in CUE
Deduct 10%if premium over $1 and individual participates in JLE .
Deduct 15% if premium over (5000 and at laast 30% of firm participates in CLE.

To cover paralegals. law clerks, abstractors and Irivpatigators. add 5% of lawyers'average annual rate to total
fins rata. (e.g. in a ten person firm, take average years ol experience of lawyers, find premium rate applicable
to that experience and add SO* of that charge to total fits premium.)

4) Broker has binding authority unless applicant ha* had threa or more claims in fiva years of practice.

@ Conpany regui.as that coverage under one policy t« purchased for all attorney! who ahare apace, staff and/or
otherwise give appearances of an exlating partnership.

INAX PKOroSLO ntCMIUMS

No 1 Year 2 Years 3 Years * tears 5 Years or More
)+ Limit Prior Prior Prior Acta Prlor Prior Prlor
Exposure Exposu/e Exposure Exposure __ Exposure Lx; :ure
$1000 100,000/ 400 (nasel 440 no 520 540 400
(Minlmum) 100,000
250,000/ 540 400 440 410 720 740
250,000
500.000/ 440 4*0 *70 740 <00 <40
500,000
1,000,000/ 720 740 BOO 140 s *20
1:468.498
2,000,000/ 1001 1041 1081 1124 1141 1201
2,000.000
3.000.000/ 110 1220 1741 1301 1)4B D
3.000.000
4.000.000/ 1332 1372 1412 1452 1492 15)2
4.000.000
5.000.000/ 1440 Lo 1520 15H 1400 1440
5.000.000

Tor $?500 deductible subtractHO fromthe rate applicable to the number of years In practice and the Urn.-a wanted.
For $5000 deductible subtract$40 from the rate applicable to the number of yuara in practice and the limit* wanted.
For SIuOOO deductible subtractHO fromthe rate applicable to tho numl«er of year* in practice and the limit* wanted,
lor $25000 and higher, application mustbe submitted to underwriters for rate determination

Surcharges on gorse types of practice
ioplai tTffi P if pSO to

hi-plain 751of total practice add SCOto applicable rate,
oi-Plaintiff! If 7C to 1004 of total practice add 5100to applicable rate.
Patent/Copywriter if 25 to 50%of total practice add S100to opplicai*e rate (If more, coverage unavailable).
Real Estatei If 50 to 73%of total practice add SCOto applicable rote,
heal ratatot if 74 to 100%of total practice add S100to applicable rata.
Entertainmenti if 1to 13%of totalpractice add 140to applicable rate (If more, coverage unavellablo),

Title/Abstractingi if 50 to 75% add S100 to applicable rate (If more, coverage unavailable).

51> Submit to underwriting because modification factors will vary depending on nature of prartir
5700 la maximum amount that cen be added to applicable rate regardless of number of (modification fartora
applicable to applicant.

NI NN

Deductions possible!
1. If usin™ a computer U*d system of docket control deduct HO fro* applicable rata.

2. If law fire hat over 25 lawyers HO deduction from applicable rate may be available depending on length of
establishment, loss experience and type of practice.

1. Faralegals, law clerk# and secretarial staff are covered without additional charge.

3. Broker has binding authority unless applicant has SEC practice.

1. Company requires that coverage under one policy |- purchased for all attorneys who there space, staff and/or
otherwise give appearance if an exlating partnership.

ALASKA BAR ASSOCIATION SELF*iNSUhAHCL rhLMiUHS

Deduct1ble Limit Pro*lum regardiesa of years in practice or prior cl*Ims

(7500 100,000/100,000 = $700 1 full-time or part-time private practice
3((220 paid to insurance carrier; (410 paid to Bar Association)

. Of this limit, the individual attorney la responsible for (3,500 payable for claims and/or expenses.
the Alaska Bar Association la responsible for (23.500 payable for claims and/or expenaaa.
an insurance carrier will be responsible for (75000 payable for claims and fur atop*g*p
re-insurance for the liar Association fund.

1) At inception, no surcharge la adder* for prior claims, type of prect' e or law clerks, aecretarlal ataff
or paralegals.



MALPRACTICE SURVEY OF
ALASKA BAR ASSOCIATION
MAY, 1979

In response to the informati<?n and Committee recommen—
dations published in the May, 1979 Bar Rag, | think the
following action should be taken by the Alaska Bar Associa-—
tion regarding provision or endorsement of malpractice
insurance for the members:

/~7 Endorse American Home (National Union Fire) |Insurance
Company as the Bar Sponsored malpractice coverage.

/~7 Endorse INAX Insurance Company as the Bar Sponsored
malpractice coverage with its loss prevention/loss
control program.

/ / Bar Association set up a $100,000 limit group liability
fund and loss prevention/loss control program to cover
members for malpractice claims in accordance with the
Norman proposal of $2500 deductible per claim, $22,500
claims coverage and defense costs paid by the Associa—
tion and $75,000 claims coverage purchased as a group
policy from a private insurance carrier for a total
premium of $700 par year paid by lawyers in full or
part time private practice. The program to be mandatory
and exclusive malpractice coverage for all such lawyers
in Alaska as a condition on their license to practice
law. This program is dependent upon securing an amend—
ment to the Alaska Insurance Code exempting the Bar
Association from the $1,000,000 capitalization require—
ment, securing a change in the Alaska Bar Rules providing
for mandatory participation in the program and mandatory
claim reporting. The program is also contingent upon
securing adequate excess 1insurance protection and
obtaining a favorable antitrust opinion. The program
is also contingent upon initiating both the loss preven—
tion and loss control program.

/ 7 Other (please explain in detail.)

Results of this survey will, be available at the Annual
Business Meeting in Sitka on June 8and 9, 1979.

My present practice 1is:
/_/ Private, full or part time.

!/ _/ Employed full time by governmentalentity or as in-
house corporate counsel.

/ / Employed full time in a judicial, standing master,

hearing officer, and/or administrative capacity within
a court system.

RETURN TO ALASKA BAR ASSOCIATION, BOX 279, ANCHORAGE, AK 99510
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Donna C. Willard
President-Elect

Alaska Bar Association
P. 0. Box 279
Anchorage, Alaska 99510

Re: Statutes, By-Laws & Rules Committee

Dear Donna:

In response to your letter of April 19, 1979, this
letter will constitute an annual report of the above committee.

During the pas*- year, this committee has been engaged
in consideration and drafting of proposed amendments to the
Association®s by-laws and to the Bar Rules. Principal projects
included revisions to the discipline rules, which were adopted
by the Supreme Court earlier this year, and the drafting of a
definition of "the practice of law".

The committee®™s work generally 1is assigned to it
by the Board, or the Executive Director, and the projects
are routed through the chairman of the committee to various
committee members. The committee®s proposals are then sent
to the Board for 1its consideration and review.

I would anticipate that the work of the committee
during the next year will be conducted along the same lines
as previously, although various members of ttye committee may
wish to originate projects of their owiyl

oru-ly yours,
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Bishmond, Willoughby & Villard
TAXATION COMMITTEE ANNUAL REPORT FOR 1979

In late 1978, the Board of Governors of the Alaska Bar
/association approved the formation of a Taxation Committee,
and appointed the initial membership of the committee.
Subsequently, on January 18, 1979, the Taxation Committer
held its organizational meeting. The membership discussed
the goals of the committee, and created the following
subcommittees:

(1) Legislative Subcommittee. The four members of
this committee (representing Anchorage. Fairbanks and Juneau)
will attempt to ktjep a constant monitoring upon tax and tax-

related legislation which is before the legislature. The
Committee intends to review such legislation, and where
appropriate, make recommendations to the legislature. In

addition, we plan to recommend needed legislation in the tax
area. We will work with the Taxation Committee of the CPA
Society, and propose unified legislative recommendations,
where possible. George Goerig and Ralph Duerre are Co-
Chairmen of this subcommittee, and the other members are
Franklin Fleeks and Steve Pearson.

In April, the Taxation Committee met and discussed tax
legislation pending before the legislature in Juneau. The
committee®s conclusions and recommendations were subsequently
drafted and sent to the Chairman of the Senate and House

Finance Committees.

(2) New Tax Law Developments Subcommittee. The purpose
of this subcommittee is to monitor new developments in the
area of state taxation. This subcommittee will bring such
developments before the Taxation Committee for general
discussion. In addition, this subcommittee will coord nate
the preparation of monthly tax articles which will be published
in the Bar Rag. The purpose of the articles is to provide
practical, useful tax information to the members of the Bar.
William Van Doren and Bernard 1. Dougherty are Co-Chairmen
of this subcommittee, and all of the members of the Taxation
Committee will work upon the projects of this subcommittee.

(3 Contimiing Education and Public Education Subcom-—
mittee. This subcommittee will coordinate, organize and assist
the presentation of continuing education programs in the
field of taxation. In addition, this subcommittee will
provide organization and personnel for the presentation of
programs to the public relating to taxation matters. Peter
Ginder 1i1s the Chairman of this subcommittee, and StanLey
Reitman and David Shaftel are also members.



Page two

In addition to the above subcommittees, Stanley Reitman
has agreed to serve as liason between the Tax Committee and
the CPA Society, and has agreed uo be the Law Library
Resources representative.

The membership of the Taxation Committee for 1979 is:

Peter Bartlett A. Fred Miller
Eernard J. Dougherty Steve Pearson
(Vice Chairman) Stanley H. Reitman
Anthony D. Doyle David G. Shaftel
Ralph Duerre (Chairman)
Franklin D. Fleeks William Van Doren
Peter Ginder Joseph A. Vittone
George F. Goerig Thomas Yerbich

Bill Lawrence

The Taxation Committee has monthly meetings on the
second Friday of each month at the coi.ference room of Cole,
Hartig, Rhodes, Norman & Mahoney.

Respectfully submitted,

iivid G. Shaftel, Chairman
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Kelly & Luce
A PROFESSIONAL CORPORATION

EE&WIY:AIDQELEEI@LY I0.SWEST SEVENTH AVENUE KENA, OFFICE
ANCHORAGE, ALASKA 99501 HIGHLAND BUILDING

P. 0. BOX 3762
(907)279-9571 KENAI. ALASKA 9961.

May 8, 1979

Kenneth 0. Jarvi, Esq. DEftPIV/Pn
President, Board of Governors |EEN*131 T 1il/
Alaska Bar Association
Anchorage, Alaska 99501 Q jo™g
Ms. Donna Willard GARKETSON & JA8VI
President Elect, Board ofGovernors AUBWai "Si£1JAW
Alaska Bar Association
Anchorage, Alaska 99501 . v o o-

Re: Tort Committee, Alaska Bar Association

Our Tort Committee has met three times this year, and as
you know, we are one of the active forces behind having a lobbyist
in Juneau.Attendant to that, Norman Gorsuch was hired by the
State Bar. I havediscussed with Mr. Gorsuch the legislative areas
of concern and canreport as follows:

1) That a bill which would reduce the civil liability of
the State for highway road defects did not get out of its original
committee of recommendation.

2) That the bad products liability bill that would set
a short statute of limitations and curtail consumers®™ rights did not
get out of committee of original referral. We will probably see this
bill again, since there is a big push in the State of Washington, and
that state may have passed a bill similar to that introduced here.
I may have that information by the time ofthe Alaska Bar convention.

3) That no-fault auto liability 1insurance did not get out
of its committee of original referral and it seems to have lost a
lot of its appeal with the legislature.

4) That a bill to exempt gratuitous furnishers of alcoholic
beverage from liability, according to my understanding, 1is still in
committee and will not pass this year.

As you know, the legislature adjourned on Sunday, May 6, 1979.
We are told that hearings will be held this summer on the

matter of Superior Court judgeships for Anchorage, and it seems to be
agreed that we will get one Superior Court judge. Our Tort Committee



Kenneth 0. Jarvi, Esgqg.
Ms. Donna Willard

May 8, 1979

Page Two

will probably try to fight for more - probably three Superior Court
judgeships for the Third Judicial District.

The intermediate Court of Appeals bill was defeated, but
prospects for that bill also may be pretty good in the upcoming
legislature.

We plan to hold one more meeting of our Tort Committee - if
possible, before the State Bar convention - and I could report further
at that time if you so desire. We would like to keep as much of our

committee intact as possible, since we have a good working group.

We also recommend the lobbyist fornext year, and we would
like to remain active at the legislative level. I will try to Kkeep
a legislative file and note bills of concern thatcould be discussed
with the Board of Governors for a position.

I hope this report 1is satisfactory and self-explanatory.

Sincerely yours,

Bernard P. Kelly,
Tort Committee

BPKrde
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Says Agri

By BRIAN B. KING
Associated Press Writer
WASHINGTON <AP> - Con
Burners buffeted by rising costs
may finally be getting a break
with one key drain on the pock-

etbook — the grocery store.

Two government departments
had encouraging news Thurs-
day. The Agriculture Depart-
ment said soaring retail meat
prices are finally leveling off
and should actually decline in
coming months. Labor officials
say wholesale food prices al-
ready are dropping.

About 2 billion pounds more
pork, chicken and turkey on the
market as a substitute for al-
most t billion pounds less beef
than a year ago should bring
the sli ;ht decline in retail meal
prices, the Agriculture Depart-
ment said.

Consumers  with relatively
smaller amounts of cash to
spend also should dampen food-
store price hikes through the
rest of tho year the depart-
ment said.

lalim- Dimartment re-

Prices M ay

WEEKEND EDITION -

culture D

food prices derlined 13 percent
in May, led by a 6.9 percent de-
cline in the price of beef and
veal.

Prices paid to cattle 'produc-
ers have been dropping in re-
cent months as shoppers have
found greater suppliies of pork
and poultry available and ave
chosen to substitute themm f forr
beef on the dinner table, Agri
culture Department specialists
say.

'Hie wholesale decline is
"bound to have some effect at
the retail level" said John
Early, chief of the Labor De-
partment's division of industri-
al prices.

And President Carter, speak
ing at a labor union convention
Tliurssday, lad an upbeat fore-
cast about inflation in general:
"It can be controlled if we are
de'. imined, patient, persistent
and fiscally responsible,” he
said.

Hie Agriculture  Depart-
ment's report on meat prices
noted that a "slowing in the
rate of growth in consumers'

Level
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Off,

ept.

(should) slow their rate of in-
crease during the third quar-
ter..and decline seasonally
during the fall."

Nonetheless, charts accom-
panying the report showed that
department economists expect
consumers to buy more meat
between now and December
than they have in the last three
years.

The charts predict Americans
will co...iume an average of 365
pounds of beef, lamb, pork and
veal and 157 pounds of chicken
and other poultry per person in
Ihe third quarter of the year,
followed by 39 pounds per per
son of red meat and 169
pounds of poultry in the last
three months.

The department maintains
that “high demand" because
rising person.il incomes i udrt
ly responsible for soaringdneat
prices, along with steadw de-
clines in beef production. \

In early 1975 cattle produc-
ers began an 18-month procOT
of sharp cutbacks in their
herds, to offset more than two

Sitka

Alaska

25%*

OFFICIAL CEREMONY — Patricia Hull of Other officers SWOIN IN were U.S. Represen
Juneau ami louellc Gaudreau of Fairbanks tatlve Mary Kiernan of Fairbanks, LI. Gov. Suij
listen intently as Alaska Supreme Court Chief ~ Renfro of Fairbanks, and Governor Randi
min-itire.luv liahi'iowite swears them in as Culled Freeman of Fairbanks. In return, Itabinowiti
“mi.<y~ ifrtllg tCTa.iiv [liir iiciTvirV'Tm----was made an honorary member of Girls State

iirls State session TTeld this week in Sitk!T~""TSfflnT m | Walters)
Alaska Chief Justice Supports*”
Intermediate Appeals Court
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Intermediate

By LOTSBREEDLOVE
Sentinel StaffWriter

In an address to the Alaska
State Bar Association Thursday,
Alaska Supreme Court Chief
Justice Jay A. Rabinowitz urged
establishment by fie state of an
intermediate appellate court to
relieve the case load of the state®s
highest court.

"To do quality work we"re at
the limit,””Rabinowitz told the
association, which is holding its
annual convention here. The
Jurist said the delay between
arguments and final opinion in
civil and criminal cases is close
1o two years.

"That 3 intolerable,””he stated
forcefully. “1t's the strongest
reason for an appeals court.””
..The average delay is 539 days
for civil cases, 612 for criminal,
Rabinowitz said. He contrasted
that to the American Bar
Association 3 recommended
range of 190 days.

"And we mu: make clear to
the legislature U.e need for more
trial judges,” Rabinowitz said.

Under  Alaska"s  (wo-level

D o w

t n

u S

traffic and keep to the free-
way 3 outside lane.

However, he said troopers is-
sued no citations.

"They got what they wanted
— publicity — and we got what
we wanted — no accidents,””
Crawford said.

He said he j/Uled over two
trucks in Seattle3 North End
and "asked them to have sym-
pathy with the people caught in
back.””

The truckers complied until
they hit the Snohomish County
lire, where they again slowed,
backing up traffic through Ev-
erett. One witness estimated

— Patricia Hull of
Juneau and Louella Gaudreau of Fairbanks
listen intently as Alaska Supreme Court Chief
Justice Jay Rabmowitz swears them iras United
States Senators. The duty was one activity for
the Girls State session held this week in Sitka.

Chief
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Justice Su

Appeals

system, appeals from the court of
general jurisdiction, the Superior
Court, go directly to the Supreme
Court, which must hear all ap-
peals. Under an appeals court
system, criminal cases would be
appealed firstto the intermediate
court of appeals and would be
reviewed by the Supreme Court
at rtsdiscretion.

sworn in were U.S. Represen-
rnan of Fairbapks, Lt. Gov. Suzy
rbanks, and Governor Randi
irbanks. In return, Rabinowitz
onorary member of Girls State.
by Conrad Walters)

pports

Court

would dilute the effectiveness of
the court, he said. Under that
system each panel would handle
some cases, but any justice could
ask to review any decision.

"We"d be reading the same
amount of briefs,”” Rabinowitz
said, adding that the American
Bar Association has come out
against panels.

"This won T take us out ofl Another alternativewould be to

criminal work,””he assured the
group.

The case load for the Supreme
Court has increased 300 percent
since 1973, Rabinowitz said.
Alaska is one of the last states not
to have an appeal court, he ad-
ded.

"Washington, Oregon, Arizona,
all obtained intermediate appeal
courts at case loads similar
what our loud isnow, ”*he told the
lawyers.

In response to a question,
Rabinowitz explained that other
options hud been considered and
that he felt the appeals court was
the best alternative. To break the
Supreme Court up .nto panels, un
option that was considered.

Seattle

traffic w.3 backed up four
miles.
The trucksarrived at their

destination, Marysville, about 9
p.m., taking five hours to go 57
miles.

BLAA to M a k
O n L and C
ANCHORAGE (AP) - The

Bureau of Land Management
will make conveyance decisions
on more than 6.5 million acres
of land for native corporations
in 1979, according to Guy Mar-

increase the size of the tribunal,
he said. "That3 not really ef-
fective,”” he commented. "You
spend more time getting the
necessary vote. Seven becomes
unwieldly.””The court now haB
five justices.

The chief justice also discussed
the limit tobe placed on Tees to be
paid attorneys handling conflict
cases. In a case where there is
more th;n ne defendant, the
public defender is required to
appoint separate attorneys for all
but the firstdefendant.

"5 think you have an equal
protection problem,””said Mary
Nordale, a Fairbanks attorney.
"1"m shocked by that law,””she
added. Limiting the ammount
paid would ineffect limitthe time
a lawyer could spend on a case,
she said.

Rabinowitz explained that the
court didn"t have the funds to pay
lar “year 3 charges by attorneys
and would be able to pay only 75
percent. The legislature did not
appropriate more funds, he
added.

Hie annual meeting continues
through Saturday.

e DeciSsSion

onveyanoece e

moving right along in the hir-
in8. training and organizational
program which will increase
coveyances to the state from an
average of 2 million acres per

year to thirteen million acres
eni* Karrinnino in early
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To: Charlie Parr, Chairman, House Judiciary Committee
Prom: Peggy Berck
lie: Repott on Annual Meeting of the Alaska Bar Associat

Date: 2L, 1 77 form

I. Introduction

ZIH{st~m?n.nu3l lmge%irlg %Mthe Q!gskg ABair*AslsoxcireT\tion .cqlprl:jy_é:_ted in Sitka, *YJ»une
6-9 wat attended by about 200 of th' Bar's 1,300 members. Tne meeting touched
on « number of issues related to interim projects undertaken by the ilouse
Judiciary Committee. Of primary interest were formal bar discussions on the
proposed Alaska Court of Appeals and per.-onal talks wLth members on the

issue of bar de-integration.

Il. Court of Appeals

Former Atty.". Gen. Norm Gorsuch began wt the court of appeals debate early
in the meeting during an oral presentation on his observations of! the
1979 Alaska Legislature, noting that the bar had taken a supportive position
in favor of the court during the session.

However, the University of Alaska's John Hovelotk followed Mr. Gorsuch
wifcb a programed review of recent Alaska Supreme Court casea directed at
guestioning both the need for such a court aa well aa its proposed subject
matter Jurisdiction.

According to Mr. Havelock, th; high covt issued 228 pepx opinions from

cCwr
May 1978 to May 1979. Mr. lIinvelok viewed the figure as a considerable increase

HAUfc-1-0CK-
f rom 1976 when 156 opinions were rendered. However, Mr. llw*»Uk noted that
per curium opinions were down from 16 in 1976 to eight during the period

of his review. Per curiam opinions ore brief, sometimes once sentence,

opinions handed down by the court when the Justices are ail of one mind

o _ _ _ i\ME10C,K _ o _
ond no elaboration is required. Mr. caterogized the 228 opinions lie

reviewed as cons ting of 37 sentence appeals, 100 criminal appeals

and 100 civil appeals. The ratio of sentence-civil-criminal appeals,

he noted, have remained essentially the same over the past several years,
and are significant in addressing jurisdictional authority of the proposed

new court.

vSTvle



said, involved kUbkx sentence appeals. Although sentence appeals do not 'Jjake
a great deal of time, Mr, Havelock paid the court tended to a/er-write on

such cases. The time devoted to sentence appeals along with the decrease

\" A/ AAXI iidy C/fti-fit"
in the use of per curiam and Hiir< Mr. Hsviask”
level said, have played a contributing facotor in the cdrr'-'s current
MOJ
workload. H3#'s ore used by the court to dispose of appeals without formal
MoJ" ,

L
opinions. firm's Hfcrfoct only the parties to tlejsuit in question ond cannot
be cited precedent in contrast to per curiam opinions.
) o ) HweitocK

IN a review of individual coses during the past year, Mr. Hwululisaid
the criminal dKEixfcians decisions appeared to impact the population os a
whole for greater than the civil cases. Of particular note, lhe said, were
a series of cases in the area of police search snd seizure. In addition,

UnbuxK . .
Mr. Hew.iah indicated surprise at his doscovery that the court handled
five individual cases dealing with a Juvenile's waiver to prosecution as
an adult.

_ o KfhfELOC/4

Perhaps mo9t noteworthy in the civil area, Mr. Hnv»dwi» said, were three
opinions ifon product liability law, another area of concern to the; committee.

AMSLOCX. .. . . L :
Mr. Havelwr also noted that municipalities were involved as litigants in
16 to 20 percent of all civil cases handled by the Igh court, an increase
over previous years. Mr. Havelock ~.ilso said the court woa soending too
much time on the court rule relating to attarneys fees, noting that the court
addressed the rule in 10 separate cases.

Mr. Havelock concluded with xhnx an expression ol: support for the House

Judiciary Committee's decision to hold over the court issue until next year,

maintaining that the concept had not been sufficiently discussed.



Clruet
Justice Jay Rabinowitz Appeared before the bar meeting later the

same day to pitch for the proposed court, saying there was a clear need
for the interim psnel. 1" direct response to Mr. presentation,
the chief justice said there had been a definite increase in the use
: LS : N
of per curiam and opinions in thosematters currently before the justices.
He said the court system proposed the creation of a court of appea's rathe*-
> or
than enlarging the g\H/?lJalaPﬂ supreme court ga- Instituting the use of panels

chitf-
as the better way to solve the current caseload problem. The jcistice

: S»udy : o :
cited a tifeudcm: conducted by the American Bar Association which reached
t he same conclusion.

The bar addressed the issue of the proposed court of appeals in a
resolution sponsored by the Tanana Valley Bar Association. The resolution
as introduced would have placed the bar in support of fchsxx HCSSBJ.04 provided
several significant changes “re incorporat'd, including making the court, a
constitutional rathefthan a legislative court but with the caveat that

ftdoptVo/0

a legislative court could be implemented pending mliicrtion of a constitutonal
amendment at the next general election. Other conditions in the proposed
resolution would have required the court's jurisdiction to be limited oto
criminal cases; matters appealed to the intermediate court be remanded fxctoix
back to the court of asingix original Jurisdiction and the current bill's
sunset clause bo eliminated,”. ,
Chief Ja&hec]

Addressing the resolution, «»e Rabinowitz said he could support all of
the proposed resolution with the exception of anuxxuh”KKkicoHx the subsection

callii for establishiment of 8 constitutional court. Other states, he

contended, hove established such courts purlely through legislative enactment.

N OowVh. also
of d Neuj rouri rtUe. *vc THXIV] r
b fe<?5 T u>0Ad5 ("jlvaVncx-? AppoitffMElde> TUIT S

issue UJili be etpfoghb /aj deb/}/"1 iv My report

L?ca/ fcjLyrezt/ftiahor* 5,



Later in the day, | interviewed District Court Judge Hugh'ConneII)y'of Fairbanks
concerning the issue of the proposed court of appeals. Jff.dge Connelly played a
major role in drafting the court 'f appeals resolution along with other members
of a sp- "iallyfestablished subcommittee of the Tanana Valley Bar Association.
On the issue of limiting the court to cirirainal cases”™ Judge Connelly said
that although the oirmioal law is not as complex as certain civil law areas,
it does require constant research to remain current with new judicial decisions.
And he said a clear division between civil and criminal jurisdictions would
permit the selection of judges for the court of appeals to be drawn from
dttorneys with expertise in the criminal law area.

However, Judge Connelly said he personally favored the system in
Texas which has separate supreme courts for civil and criminal cases.

Court system personnel have balked at such a system because of potential
problems in cases Vhare civil and criminal law overlap, but Connelly said
ehe th;ught such an argument wasn't strong enough to al'lw the idea
ToAge
to be dropped without further study.TConnelly said the sponsors of the
resolution believed a constitutional court was necessary because a
legislative court lacks certin inharrant powers. ( | intend to prepare a
separate memorandum on this issue).

JAdge Connelley also said additional related issues were considered

fonana Valley Bar ftssciation which were not incorporated into
the resolution. Included, he said, were discussions on the use of five
judges instead of three on the proposed court of appeals, a devise
intended to prevent one strong Judge ft from determining the direction of the
court. He also said the Fairbanks bar disecussed whether the judicial
qualifications of the appellate judges should be set forth in the

constitution, the case for all other judges in Alaska.



In another discussion, Art Snowden, court system administrator, raised
another point in favor of amending che jurisdiction as currently proposed in
HCSSB104. He said the current proposed budget for the court permits only
_ +r*vJeib . , : : J
limited t5ovo-by requring the cdurt to sit mostly in Anchorage and placing . i v
— Doth ClU» |
a tremendous financial burden for those appealing lower court decisions”™to be forced
to travel to Anchorage.Since most criminal appeals are handled by the public
defender's office, that segment of the opxx populrtion at least will not have
to bear the additional expense necessitated by travel ) )
StnetlY bPbiM"fed. -to cje\kmW  MU.fvdicn Aj.
On Saturday, “une 9, Resolution #10 on the court of appeals was presented
t> the membership for debate, amendment and enactment. Folloi ing a lengthy
debate, the meeting voted to sever the subsection on requirling the court
to be created by t*m constitutional amendment. After severing the subsection,
the bar adopted a motion to stfengthen the section to require a constitutional
creation without even a temporary legislative enactment. Finally, the meeting
passed the remaining limiting subsections after rejecting a motion to
table the issue.
-TTIf Integrated vs. Non-integrated status of the Alas! a Bnr Association
During his legislative repoztiz report to the membership, Mr. Gorsuch cited
: § ~the. .
che upcoming July 1, 1980 suset r<«M w of thnnbmw bar association os the
most imporant legislative activity for the association during the next
regular session.
On the issue of de-integration, Mr. Rozell, a member of the bar's board
of governor's and the association”™ preside.»t-|elect, said the issue was not a
life or death matter to him, but contended that an integrated bar was the
best system for Alaska sin e the state bar is so small.
Mr. RozSH aaid he was a member of the New YQrk Bar, which is non-integrated,

and complained that the bar there doesn't even maintain a compilation of

attorney fices. However, he said rinwNew York has recently asked

suchliri formation from attorneys and Mr. Rozell surmized that the action may well

be a first*step in establishing an integrated J=ar there.
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preclude the legislature from de-integrating the bar association. But
on that point, Ms. Karen Hunt, another member of the board of governor s,
d isagreed. She said shifting the disc/.pling and admission functions of the
a ssoclation to the supreme court under any de-integration plan would be
in accord with the constitution and court decisions which have held that
the high court has the power to control praictice of law in the state.
However, m . Hunt said the bar has been handling admissions and
discipline for a long time and had a “good record, asking: "Why should the
state establish another bureaucracy with the costs to be borne by individual
citizens then the association is performing those functions on its own without
the expense to the citizens at large?'l Her comment, however, appeared in
confle£t with Mr. Gorsuch's kgk&cax statement during his presentation that
a.boat $65,000 of the court systembudget went to assist the bar t with
Epsts of xtfciKnip”. discipling members. | asked Ms. Hunt for a 1KKXktIHMRX
percentage breakdown between the state contribution and bar expenditures for
discipiin]ing, and jhe replied that the state paid about 50 per cent of the

entire costs. She said admission costs were paid by the applications through

Generally, the business meetings of the association were poorly tun.
Most Nefewetr?wc;\lrvwas the failure of the board of governors to provide any
back-up information on tiy*'ejjfects of several proposed rule changes. Several
Unix members specifically asked for back-up infoimation, but the board was

or WCT
unable p to provide it. WWé ineinhfv. privnfely told me-that, TT-fail, one member

«JL _thg hoard F.-jio» n fnorfr nrTi?2Tr r rmm N
-i-, 31 jpypH ahiirnn .-wi n iuTr->ii namofu ti matto»-tuppu-mlly
Tn nil
There was also no discussion at all of a report by the association's
Committee on Legal Educational Opportunities which noted that only five

/laskan Natives (one retired) and three blacks currently are admitted to



mr

practice in Alaska. The report outlind a number of methods<which could be
ws»Hordi . "*s,
used by the bar to increase its membership of ethnic mineirlt yet t..e
Association failed to take any action on this important issueV\<.n2?")
In assessingaction the committee may wish to take in connection
with any future dealings with the bar, two additional facts which came
to light during the course of the convention may be noteworthy.

First, the Alaska Bat Association currently is being suoAby certain

of its members for allegedly violating the public meeting law by holding

superior
a meeting in Hawaii. The dttm court ruled that the bar was not subject
mouj tupretne
to the public meetings law but the issue is on appeal to the ~  court
itilA fCai
The association has expended in legal * defending the

suit. Those dissident members in the lawsuit were not in attendance
at the convention.

.Second, the legal profession currently i3 the subject of an FTC
investigation into allegations of price fixing and restraint of trade.
Dick iifivelle, a member of the board of governors, alluded to the resolution
in K ~tl°r™ *olution offered from tho floor to require the
board to record its meetings and maintain the recording as a public record

for two years. The passed despite the opposition of several

membern of the board.

Insert

Ler
I am not alone in my criticiim of the bar®s annual meeting. Mr.
HavelockN wcrew article in~the”ar Ra”, the association®s newslettc
likens the board, officers , and members of the association to

Inspector Clousseau characters.
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APPENDIX
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Agenda for Business Meeting

Amendment to DR 2-102 (D), Re: Firm Names - Passed.
Proposed Reciprocity Rule - Tabled Indefinitely.
Resolution 1, INAX - Passed.
Resolution 2, Prepaid Legal Services - Failed.
Resoultion 3, Mandatory CLE Program - Failed.
Resolution 4, Urging the Appointment cf an Alaskan
to the 9th Circuit Court of Appeals - Passed.

Resolution 5 Requiring ALSC Attorneys, to Provide Representation
in AIl Divorces and Bankruptcy Matters Sought

by their Clients - Tabled Indefinitely.
Resolution 6, Cooperative Buying Association for Members - No action.
Resolution 7 Requiring ALSC to Publish Board Meetings and
Minutes - Passed.
Resolution 8, Reduction of Bar Dues for for First Five
Years of Membership - No Action.

Resolution 9, Prohibiting the Use of Secretaries, Law Clerks,

and Others as Standing Masters, Acting District

Court Judges, and Urban Magistrates - Tabled Indel 1In-
Resolution 10, Court of Appeals - Passed. itely.
Summary of Four Additional Resolutions Brought from the Floor ,
and Relating to the Board of Governors.
Working Model of a Mandatory CLE Program - The Association”®s
Committee on CLE TQQi*k.- No Position on this Issue.
Annuai Meeting Program™?

. Annual Committee Reports
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TABLE OF CONSTITUTIONAL PROVISIONS
AND STATUTES (QUOTED OR SUMMARIZED
IN PERTINENT PART)
United States Constitution:
1st Amendment:
Congress shall make no law . . . abridging the
freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition
the government for a redress of grievances.

14th Amendment, Section 1:

[N]Jor shall any state deprive any person of life,
liberty, or property, without due process of law....

Alaska Constitucx,n:

Art. 1, Section 2:
All political power 1is inherent 1in the people. All
government originates with the people, 1is founded
upon their will only, and 1is instituted solely for
the good of the people as a whole.

Art. 1, Section 5:
Every person may freely speak, write, and publish
on all subjects, being responsible for the abuse of
that right.

Art. 1, Section 6:

The right of the people peaceably to assemble and
to petition the government shall never be abridged.

Art. 1, Section 7:

No person shall be deprived of life, liberty, or prop-—
erty, without due process of law.

Art. 11, Section 13:
Every bill shall be confined to one subject.

The subject of each bill shall be expressed 1in the
title.



Art. IX, Section 6:

No tax shall be levied, or appropriation of public
money made, or public property transferred, nor shall
the public credit be used, except for a public purpose.

Alaska Statutes
A.S. 01.05.006:

The bulk formal revision of the laws of Alaska which
was authorized by A.S. 24.20.070 and prepared under
the direction of the Alaska Legislative Council and
published by The Michie Company, legal publishers,

of Charlottesville, Virginia, and titled "Alaska
Statutes,”™ as set out in the 47 titles of the Alaska
Statutes, but not incluling the table of contents,
indexes, citations to Alaska Compiled Laws Annotated,
1949, and session laws, chapter, article, section,
subsection and paragraph headings, annotations,
collateral references, notes and decisions, 1is adop-—
ted and enacted as the general and permanent law

of Alaska.

A.S. 01.05.031:

(a) Subject to the general policies which may be
promulgated by the legislative council for the
preparation and publication of the annual cumulative
supplement to and replacement pamphlets for the
Alaska Statutes and of the accompanying Temporary
and Special Act pamphlets, the revisor of statutes
shall revise for consolidation into the Alaska
Statutes and the accompanying pamphlets all laws of
a general and permanent nature and all laws of a
temporary or special nature enacted by the legisla—
ture.

) The revisor shall edit and revise the laws for
consolidation without changing the meaning of any
law in the following manner:

A.S. 08.08.010:

There 1is created an instrumentality of the state
known as the Alaska Bar Association, referred to in
this chapter as the Alaska Bar. The Alaska Bar shall
have a common seal, may sue and be sued, and may,

for the purpose of carrying into effect and promoting
the objects of the Alaska Bar, enter into contracts

-XI
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08.08.

and acquire, hold, encumber and dispose of real and
personal property.

080:

(a) Except as may be otherwise provided in the Alaska
Bar Rules, the board may adopt reasonable provisions

(D) concerning membership and the classification
of membership in the Alaska Bar;

@) providing for employees of the Alaska Bar,
the time, place and method of their selection, and
their respective powers, duties, terms of office,
and compensation;

3) concerning annual and special meetings;

(©)) concerning the collection, deposit, and
disbursement of membership and admission fees, penal —
ties, and all other funds;

) providing for the organization and govern—
ment of local subdivisions of the Alaska Bar;

(6) providing for all other matters affecting
in any way the organization and functioning of the
Alaska Bar.

(b) The board may

(D) approve and recommend to the state supreme
court additional rules for promulgation by the court
including rules concerning admission and discipline
and defining the practice of law;

) adopt reasonable bylaws and regulations
consistent with the Alaska Bar Rules;

A3) sue in the name of the Alaska Bar 1in a
court of competent jurisdiction to enjoin a person
from doing an act constituting a violation of this
chapter;

4) fix the annual membership fee for active
and inactive members.

100:

The bylaws and regulations adopted by th” board or
the members of the Alaska Bar under this chapter are
not subject to the Administrative Procedure Act
(A.S. 44.62).

08.08.110:

[Repealed by & .11 ch. 181 SLA 1976, this statute
derived from & 8, ch. 196, SLA 1955 (tne Integrated
Bar Act) and gave the ABA power over admission
suspension, and disbarment of attorneys.]
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S.
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.S.

08.08.

14.40.

24.20.

37.10.

39.20.

120(a) and (b);

[Repealed by & 11, ch. 181 SLA 1976, this statute
derived from &8, ch. 196 SLA 1955 (the Integrated
Bar Act) and governed the disqualification of
individuals from hearing ABA disciplinary matters
under certain circumstances.]

160:

(€))] The provisions of A.S. 44.62.310 apply to
meetings of the Board of Regents. AIl meetings of
the board, its committees or subcommittees, are
open to the public and press except as otherwise
provided in A.S. 44.62.310(c). The findings of an
executive session shall be made a part of the
record of the proceedings of the Board of Regents.
All records of the meetings and proceedings shall
be open to inspection by the public and the press
at reasonable times.

(b) The board may determine the time and place of
its meetings. However, 30 days notice 1is required
for all regular meetings and 10 days notice 1is
required for special meetings of the board, 1its
committees or subcommittees called under the bylaws
or rules of procedure of the board. Emergency
meetings may be called without notice.

(©) The Board of Regents shall provide adequate
facilities for members of the public to attend the
meetings of the board, its committees or subcommit—
tees .

070:
[This statute gives the Legiolative Council tentative
authority to revise the laws of the state 1in bulk,

and a continuing responsibility for statutory revi—
sion. ]

090:

[This statute gives the Alaska Attorney General
authority to pursue an action to recover public
monies 1illegally expended.]

140

(a) The Department of Administration shall not pay an
official or employee for per diein or transportation

-xiii-
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costs unless his travel is clearly necessary to
benefit the state.

44.62.310:

(@) All meetings of a legislative body, of a board
of regents, or of an administrative body, board,
commission, committee, subcommittee, authority,
council, agency, or other organization, 1including
subordinate units of the above groups, of the state
or any of 1its political subdivisions, 1including

but not limited to municipalities, boroughs, school
boards, and all other boards, agencies, assemblies,
councils, departments, divisions, bureaus, commis—
sions or organizations, advisory or otherwise, of
the state or local government supported in whole

or in part by public money or authorized to spend
public money, are open to the public except as
otherwise provided by this section. Except when
voice votes are authorized, the vote shall be
conducted 1in such a manner that the public may

know the vote of each person entitled to vote.

This section does not apply to any votes required
to be taken to organize the afore-mentioned bodies.

)] IT excepted subjects are to be discussed at a
meeting, the meeting must first be convened as a
public meeting and the question of holding an
executive session to discuss matters that come within
the exceptions contained in (c) of this section shall
be determined by a majority vote of the body. No
subjects may be considered at the executive session
except those mentioned 1in the motion calling for the
executive session unless auxiliary to the main ques—
tion. No action may be taken at the executive ses—
sion .

©) The following excepted subjects may be discussed
in an executive session:

(1) matters, the immediate knowledge of which
would clearly have an adverse effect upon the
finances of the government unit;

2) subjects tnat tend to prejudice the repu—
tation and character of any person, provided the
person may request a public discussion;

(3) matters which by law, municipal charter,
or ordinance are required to be confidential.

(@ This section does not apply to
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(1) judicial or quasi-judicial bodies when
holding ameeting solely to make a decision 1in an
adjudicatory proceeding;

(2) jJuries;

(3) parole or pardon boards;

(4) meetings of a hospital medical staff; or

(5) meetings of the governing body or any
committee of a hospital when holding a meeting
solely to act upon matters of professional qualifica—
tions, privileges or discipline.

(e) Reasonable public notice shall be given for
all meetings required to be open under this section.

(f) Action taken contrary to this section 1is void.

44.62.312:

(a) It is the policy of the state that

¢)) the governmental wunits u.antioned in 8310 (a)
of this chapter exist to aid in the conduct _f the
people®s business;

) It is the intent of the law that actions
of those units be taken openly and that their
deliberations be inducted openly;

3) the people jf this state do not yield
their sovereignty to the agencies which serve them;

@) the people, in delegating authority, do
not give their public servants the right to decide
what 1is good for the people to know and what is
not good for them to know;

) the people®s right to remain informed
shall be protected so that they may retain control
over the instruments they have created.

(b) Section 310(c)(1) of thischapter shall be
construed narrowly 1in order to effectuate the
policy stated in (a) of this section and avoid
unnecessary executive sessions.

44.62.330:

(a) The procedure of the state boards, commissions,
and officers listed in this subsection or of their
successors by reorganization under the constitution
shall be conducted under &8 330- 630 of this chapter.
This procedure, 1including, but not limited to,
accusations and statements of 1issues, service, notice
and time and place of hearing, subpoenas, depositions,
matters concerning evidence and decisions, conduct
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of hearing, judicial review and scope of judicial
review, continuances, reconsideration, reinstatement
or reduction of penalty, contempt, mail vote, oaths,
impartiality, and similar matters shall be governed
by this chapter, notwithstanding similar provisions
in the statutes dealing with the state boards,
commissions, and officers listed. Where indicated,
the procedure that shall be conducted under &8 330-
630 of this chapter is limited to named functions

of the agency.

(22) [repealed by & 11 ch. 181 SLA 1976, this
section derived from Art. VII, sec. 2 of ch. 2,

ch. 143 SLA 1959 (the Alaska Administrative Procedure
Act) and made the ABA subject to the Administrative
Adjudication requirements of the AAPA.]

A.S. 44.62.410:

The agency shall determine the time and place of
hearing. The hearing shall be held in Juneau or
Ketchikan, whichever 1is closer to the place where

the transaction occurred or where the respondent
resides, 1if the transaction occurred 1iIn or the
respondent resides in the Southeastern Senate
District; in Anchorage if the transaction occurred

or the respondent resides within the South Central
Senate District; 1in Fairbanks or Nome, whichever

is closer to the place where the transaction occurred
or where the respondent resides, if the transaction
occurred in or the re *oondent resides in the Central
or Northwestern Senate Districts. The agency may,

if the transaction occurred in a senate district
other than that of respondent®s residence, select

the place of hearing appropriate for either district.
The agency may select a different place nearer the
place where the transaction occurred or where the
respondent resides, or the parties by agreement

may select any place in the state.

A.S. 44.62.640:

(a) In & 10-320 of this chapter, unless the context
otherwise requires,

4) "state agency" means a department, office,
agency, or other organizational unit of the executive
branch, except one expressly excluded by law, but
does not include an agency 1in the judicial or
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legislative tranches of the state government.
A.S. 44.62.650:

This chapter may be cited as the Administrative
Procedure Act.,

-XVIii-



Session Laws of Alaska

Chapter

196 SLA 1955

Be it Enacted by the Legislature of the Territory
of Alaska:

Section 1, Title of Act. This Act may be known and
cited as the Alaska Integrated Bar Act.

Section 2. Objects and Powers. There 1is hereby
created an instrumentality of Alaska, for the purpose
and with the powers hereinafter set forth, to be
known as the Alaska Bar Association, hereinafter
designated as the Alaska Bar, which Association

shall have a common seal, may sue and be sued,

and which may, for the purpose of carrying 1into
effect and promoting the objects of said Association,
enter into contracts and acquire, hold, encumber

and dispose of such real and personal property as

is necessary thereto.

Section 5. Board of Governors. There 1is hereby
constituted a Board of Governors of the Alaska

Bar to be first elected pursuant to rules promul —
gated by the Alaska Bar Commission and, subsequent

to the first election, to rules promulgated by the
Board of Governors.

Section 6. Alaska Bar Governed by Board of Gover —
nors. The Alaska Bar shall b governed by the Board
of Governors, which shall be charged with the execu—
tive functions of the Alaska Bar, the enforcement

of the provisions of this Act and all rules adopted
in pursuance thereof. The members of the Beard of
Governors shall receive no salary by virtue of their
office.

Section 7. Powers of Governors. The Board of
Governors shall have power to adopt reasonable
rules having the force and effect of law:

a. Concerning membership and the classification of
membership in the Alaska Bar 1into active, 1inactive

and honorary members;

b. Concerning the enrollment and privileges of
membership;

C. Providing for other officers of the Alaska Bar,
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d. Concerning annua] and special meetings;

e. Concerning the collection, the deposit and the
disbursement of the membership and admission fees,
penalties, and all other funds.

f. Providing for the organization and government
of divisional, municipal and other local subdivisions
of the Alaska Bar;

g- Defining the practice of law; and

h. Providing for all other matters, whether similar
to the foregoing or not, affecting in any way whatso—
ever the organization and functioning of the Alaska
Bar. Any such rule may be modified or rescinded,

or a new rule may be adopted, by a vote of the active
members of the Association under rules to be pre—
scribed by the Board of Governors.

Section 8. Admission, Suspension and Disbarment. The
Board of Governors shall have power to adopt rules
fixing the qualifications, requirements and proce—
dure for admission to the practice of law, except

as otherwise provided in this Act: to establish

and enforce rules of professional conduct for all
members of the Alaska Bar, which shall conform but
need not be limited to the standards of the Code of
Ethics of the American Bar Association; to appoint
boards or committees to examine applications for
admission; to investigate, prosecute, hear and finally
determine all causes involving discipline, disbarment,
suspension or reinstatement; and to prescribe rules
establishing the procedure for the investigation and
hearing of such matters, and establishing divisional
or municipal agencies to assist therein to the

extent provided by such rules. No person who shall
have participated 1in the 1investigation or prosecution
of any such cause shall sit as a member of any board
or committee hearing the same.

Section 14. Disciplinary Proceedings and Review.

Upon finally determining any cause involving the
discipline, disbarment, suspension or reinstatement

of a member of the Alaska Bar, the Board of Governors
shall certify its findings and recommendations thereon
to the U.S. District Court for the Judicial Division
wherein the accused member resides. Upon receiving
the findings and recommendations, the Court shall,
within thirty days thereafter, 1issue an order of
disbarment, suspension, reinstatement, dismissal,

or otherwise, in full accordance with the recommen—
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dations of the Board of Governors, unless the

accused member shall sooner petition the Court

for review of the proceedings, findings and recommen—
dations of the Board. In the event such petition 1is
made, the Court shall proceed promptly with the re—
view in the manner it may choose, and after comple—
tion of the review shall issue such order in the
cause as the Court may, 1in its discretion, determine
proper. Any hearings or other procedures before

the Court shall be for the sole purpose of review

of the determinations of the Board of Governors

and shall not constitute a trial de ncvo of the
cause. The procedure for review herein set forth
shall be the exclusive method of appeal from the
determinations of the Board of Governors 1in any
matter involving the discipline, disbarment, suspen—
sion or reinstatement of a member of the Alaska Bar.
A full stenographic record of all hearings on matters
involving discipline, disbarment, suspension or
reinstatement shall be kept. The Board of Governors
shall have power to issue subpoenas and to invoke the
aid of the U.S. District Court, 1if necessary, to
compel the attendance of witnesses at hearings

held pursuant to the powers granted herein.

Section 15. Alaska Bar Commisison. Nine persons
actively eggaged (engaged) 1in the private practice
of law in Alaska at the effective date of this

Act shall, within ten days after the effective date
of this Act, be appointed by the Governor of Alaska,
with the advice and consent of a majority of the
members of both Houses of the Legislature sitting

in Joint Session, as members of the Alaska Bar
Commission, which is hereby created.

Section 16. Repeal

It is the intent and purpose of this section to
provide for an orderly transition from the governing
of the practice of law in Alaska as at present, by
the provisions herein specified for repeal, to its
governing under rules and regulations, having the
force of law, of the Board of Governors of the Alaska
Bar. It is the further intent of this section to
require the Board of Governors to act promptly in
the promulgation of these rules and regulations and
to make them effective on July 1, 1955. To accom—
plish the intent and purposes herein set forth

this section shall be liberally construed.



Chapter 143 SLA 1959

Chapter 1. Rules and Regulations
Article 1
General
Section 1. Short Title. This Act constitutes and

may be cited as the Administrative Procedure Act.

Section 2. Definitions. In this chapter, unless
otherwise specifically indicated:

(€)) "State agency”™ means and includes all
departments, offices, agencies, and other organiza-—
tional units of the executive branch, except as may
be expressly excluded by this Act or otherwise by
law, but does not include an agency 1in the judicial
or legislative departments of the State Government.

Article VI
Agency Meeting Public

Section 1. Agency Meetings Public. All meetings of
governing bodies of all State and local government
agencies, 1including municipalities, boroughs, school
boards and all other boards, agencies, assemblies,
councils, departments, divisions, bureaus, commis—
sions or organizations (advisory or otherwise) of
the State or local government, supported in whole

or in part by public funds or entrusted with the
expending of public funds, except juries and such
other agencies as shall be expressly exempt by the
Legislature, shall be public meetings, but the
public may be excluded only from such portions therof
as deal with matters, the immediate knowledge of
which would deleteriously affect the finances of

the government unit, or that deal with subjects

that tend to prejudice the reputation and character
of persons. When meetings are held at which such
excepted subjects are to be discussed, the meeting
must first be convened as a public meeting, and the
qguestion of holding an executive session uo discuss
matters that come within the two exceptions shall

be determined by a majority vote of the agency, and
no subjects can be considered at such executive
session except those as are mentioned in the motion
calling for the executive session, and no action shall
bo taken at said executive session.
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Article VII
Legislative Review of Rules

Section 1. The Legislature, by resolution adopted
by vote of both houses shall have the power to annul
any agency or department rule or regulation. The

Legislative Council shall annually review all

agency regulations to determine if the legislative
intent is being correctly followed. A comprehensive
report of said annual review with recommendations
shall be submitted to the members of the legisla—
ture fifteen days prior to the start of its regular
session each January.

Chapter 2. Administrative Adjudication.

Section 1. Definitions. In this chapter, unless
the context or subject matter otherwise requires:

(€)) "Agency" 1includes the State boards, commis—
sions and officers enumerated in Section 2 and those
to which this chapter 1is made applicable by law or
executive order 1involving reorganization under the
Constitution.
Section 2. Application of Chapter. ¢)) The proce—
dure of the following enumerated State boards, commis—
sions, and officers or of their successors under the
State Organization Act of 1959 or under reorganiza-—
tion pursuant to the Constitution shall be conducted
pursuant to the provisions of this chapter;

Board ol Governors of the Alaska Bar

Section 9. Time and Place of Hearing. The agency
shall determine the time and place of hearing. The
hearing shall be held in Juneau or Ketchikan, which—
ever 1is closer to the placo where th transaction
occurred or where the respondent resides, 1if the
transaction occurred or the respondent resides within
the Southeastern Senatorial District; 1in Anchorage

if the transaction occurred or the respondent resides
within the South Central Senatorial District; in
Fairbanks or Nome, whichever is closer, to the place
where the transaction occurred or where the respon—
dent resides if the transaction occurred or the res—
pondent resides within the Central or Northwestern
Senatorial Districts. The agency may, if the trans—
action occurred in a senatorial district other than
that of respondent®s residence, select the place

of hearing appropriate for either district; the
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agency may select a different place nearer the place
where the transaction occurred or the respondent
resides; or the parties by agreement may select

any place within the State.

Chapter 178 SLA 1960

("hapter 48

Sec. 1. Subsec. h., Sec. 7, Ch. 196, SLA 1955 is
amended to read ar follows:

h. Providing for all other matters, whether
similar to the foregoing or not, affecting 1in any
way whatsoever the organization and functioning
of the Alaska Bar. Any such rule may be modified
or rescinded, or a new rule may be adopted, by a
vote of the active members of the Association under
rules to be prescribed by the Board of Governors.
Rules adopted by the Board of Governors are not
subject to the provisions of the Administrative
Procedure Act.

SLA 1966

AN ACT

Requiring that the meetings of agencies of the state
and 1its subdivisions be open to the public with
certain exceptions.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
ALASKA:

SecticJn 1. A.S. 44.62.310 1is repealed and re-enacted
to read:

Sec. 44.62.310. AGENCY MEETINGS PUBLIC. (@)
All meetings of an administrative body, board, com-—
mission, committee, subcommittee, authority, council,
agency, or other organization, 1including subordinate
units of the above groups, rf the state or any of
its political subdivisions, including but not limited
to municipalities, boroughs, school boards, and all
other boards, agencies, assemblies, councils, depart—
ments, divisions, bureauj, commissions or organiza—
tions, advisory or otherwise, of the state or local
government supported in whole or in part by public
money or authorized to spend public money, are open
to the public except as otherwise provided by this
section.
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Chapter

78

(b) IT excepted subjects are to be discussed
at a meeting, the meeting must first be convened
as a public meeting and the question of holding an
executive session to discuss matters that come
within the exceptions contained in (¢) of this
section shall be determined by a majority vote of
the body. No subjects may be considered at the
executive session except those mentioned 1in the
motion calling for the executive session unless
auxiliary to the main question. No action may be
taken at the executive session.

©) The following excepted subjects may be
discussed in an executive session:

(1) matters, the immediate knowledge of
which would adversely affect the finances of the
government unit;

@)) subjects that tend to prejudice the
reputation and character of any person, provided
the person may request a public discussion;

(3) matters which by law, municipal char—
ter, or ordinance are required to be confidential.

(d) This section does not apply to judicial
or quasi-judicial bodies wnen holding a meeting
solely to make a decision in an adjudicatory pro—
ceeding, or to juries, or to parole or pardon boards,
(e) Reasonable public notice shall be given
for all meetings required to be open under this
section.

(f) Action taken contrary to this section 1is
void.

SLA 1968
AN ACT

Relating to meetings of pulLlic bodies not required
to be open to the public.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
ALASKA:

Section 1. A.S. 44.62.310(d) 1is amended to read:
(d) This section does not apply to

(D) judicial or quasi-judicial bodies
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Chapter

Chapter

Section

7

when holding a meeting solely to make a decision
in an adjudicatory proceeding,

(2) jJuries,
3) parole or pardon boards,

(4) meetings of a hospital medical staff or
meetings of the governing body or any committee of
a hospital when holding a meeting solely to act
upon matters of professional qualifications,
privileges or discipline.

SLA 1969
AN ACT

Relating to the openness of meetings of public
agencies.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
ALASKA:

Section 1. A.S. 44.62.310 (d) is amended to read:

(d) This section does not apply to

(1) judicial or quasi-judicial bodies
when holding a meeting solely to make a decision
in an aijudicatory proceeding;

@) juries;

3) parole or pardon boards;

4) meetings of a hospital medical staff;
or

(5) meetings of the governing body or any
committee of a hospital when holding a meeting solely
to act upon matters of professional qualifications,
privileges or discipline.

100 SLA 1972

3

(This Act in Section 1 repealed and reenacted A.S.
14.40.160 and 1in Section 2 amended A.S. 44.62.310(a)
to require meetings of the University of Alaska Board
of Regents to be open to the public.)

of ch. 98 SLA 1972
[This Act amended A.S. 44.62.310 (the open meeting

act) to add A.S. 44.62.312 and to include the legisla—
ture and its subordinate units within A.S. 44.62.310.)
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JURISDICTIONAL STATEMENT
Judgment was entered by the Superior Court, Third
Judicial District in this case on September 11, 1978. A timely
notice of appeal was filed on October 11, 1978. The Supreme
Court has authority to review this appeal by virtue of A.S.

22.05.010.



STATEMENT OF ISSUES
PRESENTED FOR REVIEW

1. Whether the meetings of the Alaska Bar Associa-—
tion are subject to the provisions of Alaska®™s open meeting
act, A.S. 44.62.310. 312. R, 3, 72-75,

2. Whether, 1if the meetings of the Alaska Bar
Association are subject to the provisions of Alaska®s opening
meeting act, the meeting of the Association®s Board of Governors
held in Hawaii in February, 1978 and without public notice
violated this act. R. 6, 71-75

3. Whether, 1f the meetings of the Alaska Bar
Association are not subject to the provisions of Alaska®s open
meeting act, the meeting of the Association®s Board of Governors
held in Hawaii in February, 1978 and without public notice
nevertheless violated plaintiffs®™ rights to due process of law.
R. 6, 117-119.

BY THE CROSS APPELLANT

1. Whether >’[t]lhe Trial court erred 1in denying
the Defendant®s Motion for an Award of Attorneys®™ Fees filed
pursuant to Civil Rule 82." Cross-Appellant®s Statement of

Points on Appeal, October 20, 1978. R. 138-42.



STATEMENT OF THE CASE
A. Nature and Procedural History of the Case

Plaintiff-appellants (hereinafter plaintiffs) filed
this suit for declaratory and other relief on February 22,

1978 challenging the defendant Alaska Bar Association®s
(hereinafter ABA) actions 1in holding a business meeting 1in the
State of Hawaii 1in February, 1978. Record (hereinafter R.) 1-7.
Plaintiffs asserted that the conduct of the meeting violated
Alaska™s open meeting act, their federal and state due process
rights, and Alaska Const. Art. I, Sec. 2. R.6.

The ABA answered the Complaint on March 20, 1978, and
plaintiffs® First Set of Interrogatories on May 24, 1978. R. 12-
15, 43-49. The ABA moved, pursuant to Civil Rule 12(c), for
judgment on the pleadings on May 25, 1978, claiming that since
its by-laws and regulations were exempt from the operation of the
Alaska Administrative Procedure Act (hereinafter AAPA), it need
not comply with Alaska®s open meeting act. R. 62-64.

On June 23, 1978 plaintiffs filed a brief opposing
the ABA"s motion, and a cross motion for summary judgment
pursuant to Civil P ~ie 56, claiming the ABA"s Hawaiil meeting
was not exempt from the requirements of the open meeting act,
and that in any event the meeting violated plaintiffs® federal
and state due process rights. R, 93,

After exchange of briefs on the motions, the Superior

Court heard oral argument on August 2, 1978, and thereafter



from the bench orally dismissed plaintiffs® suit.

On August 11, 1978, the ABA filed a motion seeking
attorneys fees pursuant to Civil Rule 87. Plaintiffs opposed
this motion on the grounds that their lawsuit constituted public
interest litigation. R. 129. On September 11, after finding
that the suit did in fact constitute public interest litigation,
the Superior Court denied the ABA®s motion. TR. 9-10.
Judgment was entered immediately thereafter. R. 136-137.

On October 11, 1978 plaintiffsl filed a Notice of
Appeal pursuant to Appellate Rule 7 (b), along with a Designation
of Record on Appeal and Statement of Points on Appeal. The
ABA filed a cross-appeal on the 1issue of attorneys®™ fees on
October 20, 1978. R. 138-142.

B. Statement of Facts Relevant to the Issues Presented
for Review.

The thirteen plaintiffs are residents of Alaska, and
all but two are attorneys and members of the ABA, R. 2, 12,
which is an instrumentality of the State. A.S. 08.08.010.
The ABA collects mandatory membership dues, and receives monies
under contract with the State of Alaska Court System for the
provision of attorney disciplinary services. R. 2, 12, 86.

The ABA Board of Governors (hereinafter Governors)
held a regular business meeting in Kauai, Hawaii from

February 20 through February 23, 1978. R. 2, 13, 43-44. The

One plaintiff, Sue Ellen Tatter, 1is not an appellant.
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Governors were reimbursed from ABA funds for ti.air travel and
per diem expenses, and the ABA so admits. R. 2-3, 13, 48, 61.

The ABA also admits it gave no public notice of the
business meeting. R. 45, Response to Interrogatory 5(e).

Among topics discussed at the Governors®™ meeting
were a residency requirement for bar examination applicants,
for ABA offices, and for pro bone publico appointments;
mandatory pro bono publico work; cutting of ABA dues;
continuing legal education; expenditure of surplus funds;
agenda of the June, 1978 ABA meeting; responsibilities of the
Alaska Bar Counsel; ABA office facilities needs; contributions
to the City of Fairbanks; Ulay members on the ABA Board of

Governors; the Bar Brief; ABA committees; this lawsuit;

malpractice 1insurance; and a Civil Procedure Handbook. R. 52-57.

At the meeting various motions were made, and some were voted
upon. R. 52-57. The Governors also held Executive Sessions
during the meeting. R. 52-59.

The aforementioned facts are not in dispute between
the parties and are Tfully reflected in the Complaint and
Answer, at R. 1-15, the plaintiffs® First Set of Interrog-—
atories at R. 16-42, the Answers thereto, at R. 43-61, and the
ABA published materials attached as Exhibits to plaintiffs”

summary judgment opening brief, at R. 79-92.



IV. ALASKA®"S OPEN MEETING ACT PROHIBITED THE ALASKA BAR
ASSOCIATION FROM HOLDING A MEETING FINANCED WITH PUBLIC
FUNDS IN HAWAIIL.

The Alaska open meeting act requires all meetings of
a broad range of public bodies to be "open to the public,”
and requires reasonable public notice prior to such meetings.
A.S. 44.62.310 (@) and (e). The ABA Governors held regular
business meeting 1in Hawaii, 1inaccessible to t"?e vast majority
of the Alaska public, although there was no reasonable connec—
tion between the location of the meeting and the agenda to be
acted upon. See the Agenda at R. 8-11. The ABA, further,
admits it held the meeting without puf®ic notice and the meeting
was not a "public meeting." R. 45, 48, Responses to Interrog—
atories 5(e) and 10. Thus, 1if the open meeting act applies to
the ABA, then the Hawaii meeting was illegal, and all action
taken during it is void under A.S. 44.62.310(f).

In the discussion which follows, the plaintiffs will
first demonstrate that the intrinsic construction of the
relevant statutory provisions provides the ABA with no
exemption from the open-meeting requirements of A.S. 44.62.310.
The plaintiffs will then turn to the legislative history of the
open meeting act and the Integrated Bar Act, which shows,
consistently with the intrinsic statutory construction prin-—
ciples, that the legislature did not intend to exempt the
ABA from the open meeting act. Finally, plaintiffs will demon—
strate that canons of extrinsic statutory construction also

require application of the open meeting act to the ABA.



A. On 1Its Face, the Open Meeting Act Applies to the ABA.

Courts must first seek the meaning of a statute 1in its
language; 1if the meaning 1is plain, the court®s sole function 1is
to enforce the statute. Application of Babcock, 387 P.2d 694,
696 (Alaska 1963); Paulin v. Zartman, 542 P.2d 251 (1975), reh.
548 P.2d 1299 (Alaska 1975). This rule 1is subject, of course,
to the most fundamental one to which all other rules are subor—
dinate, and that is that the legislature®s purpose and intent
govern all statutory interpretations. United States v. Hard-
castle, 10 Alaska 254, 266-267 (1942); National Railroad
Passengers Association v. National Association of Railroad
Passengers, 414 U.S. 453 (1974 ); Tb /mas County Taxpayers Asso—
ciation v. Finney, 573 P.2d 1073 (Kan. 1978); 2A J. Sutherland,
Statutes and Statutory Construction, (hereinafter Sutherland),
sec. 46.07, at 65-66 (4th ed. Sands 1973). The intent of the
legislature evidences itself in the words used to express it
in that part of the statute involved, as construed with refer —
ence to the whole 1instrument. State v. City of Anchorage, 513
P.2d 1104, 1110 (Alaska 1973).

Generally, a clear and unambiguous statutory pro—
vision 1is one which has meaning uncontradicted by other Jlanguage
in the same act. 2A Sutherland, sec. 46.04, at 55.

Here, the open meeting act requires all meetings of
virtually all categories of public entities to be open to the
public "except as otherwise provided by this section.™ A_S.
44.62.310(a). No exception for AHA meetings 1is made "by this
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section.” The ABA does not deny that it, at least literally,
fits one or more of the categories of entities described.

Thus, looking only at the language of A.S. 44.62.310,
the ABA and its meetings are subject to the statute. The intent
of the legislature, evidenced in the strongly worded state
policy regarding meetings in the open meeting act, at A.S.
44.62.312, fully supports this conclusion. City of Anchorage,
supra; Hardcastle, supra.

Moreover, while application of more particularized
intrinsic statutory construction rules 1is unnecessary when the
plain meaning rule applies, Babcock, supra, at 696 n. 6, a con-—
clusion that the open meeting act applies to the ABA 1is consis—
tent with each of these other rules.

For example, a general rule 1is that the interpreta—
tive construction made must give effect, 1if possible, to every
word, clause, and sentence of the statute, so that each part
has a useful purpose. 2A Sutherland, sec. 46.0b, at 63;
Issakson v. Rickey, 550 r.2d 359 (Alaska 1976); Hardcastle,
supra, at 267, 272. An interpretation of the phrase "except
as otherwise provided by this section”™ and the categories of
entities the open meeting act describes, which includes coverage
of ABA meetings, fully satisfies this rule.

Such an interpretation also satisfies the rule tha..
exceptions to the coverage of a statute will not be implied,
particularly where there 1is an express exception cl use in the

statute, as there 1is here. 2A Sutherland, sec. 47.11, at 90n.
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6 and 7; Israel-British Bank (London) Ltd. v. F.D.I.C., 536
F.2d 509, 513 (2d Cir. 1976). Exception clauses, moreover,
are strictly construed. Hafl.ing v. Inland Boatmen®s Union of
the Pacific, 585 P.2d 870, 875 (Alaska 1978).
The interpretation further satisfies the rule that
"all sections of an act are to be construed together so that
all have meaning and no one section conflicts with another."”
In the Matter of the Estate of Hutchinson, 577 P.2d 1074, 1075
(Alaska 1978). If +-he exception clause ("except as otherwise
provided by this section”™) of the open meeting act™ is to be
construed consistently with those sub-sections of the act
(A.S. 44.62.310(b)- (d)) which expressly state which meetings
and entities are excepted from the act"s coverage, then the
ABA must not be implied?y excepted from the act"s coverage.
Indeed, an 1implied exception for the ABA would contravene the
policy section of the act, A.S. 44.62.312, particularly since
the ABA would become the only instrumentality of the State
so impliedly excepted.
B. The Exemption From the AAPA Provided the ABA®"s Bylaws
and Regulations on Its Face Does Mot Exclude the ABA
From Coverage Under the Open Meeting Act.
The crux of the ABA"s defense to this suit is that

A_S. 08.08.100, which makes the ABA"s by-laws and regulations

2 The open meeting statute, passed originallyas part of the
AAPA, became a separate "act"™ in 1966. See ch. 48 SLA 1966.
Even were the open meeting law still part ofthe AAPA, however,
the statutory construction lule mentioned inthe text above
would still only be satisfied by construing the statute to
include the ABA within 1its coverage. See part I1-R-1 &2 of
this brief, infra at 10-13.
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"not subject to the Administrative Procedure Act (A.S. 44.62),"
frees it from coverage under the open meeting act, since it
has by-laws covering meetings and complied with them for the
Hawail meeting. See R. 62-64, 99-100. This defense erro—
neously assumes the open meeting statute is a mere section of
the AAPA, instead of an independent act. Even were this
assumption correct, however, the AAPA on its face plainly does
not exempt the ABA®"s meetings from coverage under the open
meeting act.

1. The Open Meeting Act Is Not Part of the AAPA.

In 1966 A.S. 44.62.310 was repealed and reenacted.
See ch. 48 SLA 1966.3 The reenactment significantly changed
the language of the original open meeting statute, passed as
ch. 1, Art. VI of ch. 143 SLA 1959 (the AAPA), as a comparison
of the two will show. For example, the 1959 version excepted
"juries and such other agencies as shall be expressly exempt
by the Legislature,” while the 1966 re-enactment, A.S. 44.62-
.310(a) excepted no meetings "except as otherwise provided by
this section.” Apparently this change was made to insure that
only "this section" be looked to for exemptions, and to
guarantee that other statutes not be misconstrued as containing

exceptions.

J The Michie Co. Reporter (and perhaps the official revisor,
i.e., the Legislative Council) erroneously report in the notes
to A.S. 44.62.310 that ch. 48 SLA 1966 was an amendment to
A.S. 44.62.310. The revisor, of course, has no authority to
change the meaning of a statute. See A.S. 01.05.006; A.S.
01.05.031(b); A.S. 24.20.070.
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Moreover, while the 1959 version was silent on
excepting meetings of judicial or quasi-judicial bodies, the
1966 re-enactment expressly excepted them under certain cir—
cumstances; while the 1959 version was silent as to prior
public notice, the 1966 re-enactment mandated 1it; and while
the 1959 version was silent on the question of violations of
the open meeting statute, the 1966 re-enactmer.t voided actions
taken contrary to it.

Repeal and re-enactment of a statute in part 1is
ordinarily "treated” not as a repeal, but as an amendment, the
re-enacted part continuing 1in full force. See, e.g-,
Chesapeake & Potomac Company of West Virginia v. State Tax
Department, 239 S_E.2d 918 W. Va. 1977); Allied Veterans
Council v. Klamath County, 544 P.2d 190, 194 (Or. App. 1975);
77 A.L.R.2d 336. The key word here 1is "treated." The "re-—
enactment™ still creates a new act, although for the sake of
continuity the former act is "treated" as if never repealed.
More 1importantly, a material change of language in the re—
enactment must be regarded, unless otherwise indicated, as
evidencing a purpose to change the force and effect of the
existing law. Cf. Warren v. Thomas, 568 P.2d 400, 403 (Alaska
1977); In re Cutshaw, 432 P.2d 474, 477 (Ariz. App. 1% 7);

In re Loakes Estate, 32 N.W.2d 10, 11 (Mich. 1948); Volkswagen
of America, Inc. v. United States, 340 F. Supp-. 983, 989 (Cust.
Ct. 1972) aff*d, 494 F.2d 703 (Ct. Cust. & Pat. App. 1974); 1A

Sutherland, sec. 22.33, at 191 and sec. 23.28, at 272. Here,

1



while it is sensible to treat the repeal and re-enactment as
continuing the open meeting requirements 1in force, it is also
consistent to acknowledge the significant revisions and
additions to the law as evidence the legislature meant to set
it apart from the AAPA. In so doing it closed any real or
imagined loopholes for agencies whose meeting "by-laws or
regulations” might be exempt from AAPA coverage.

This interpretation is consistent, furthermore, with
sec. 1 Art. 1, ch. I of ch. 143 SLA 1959 (the AAPA), which
declared that "This Act constitutes and may be cited as the
Administrative Procedure Act..”" The words "This Act” obviously
refer to, in the words of ch. 143 SLA 1959, "AN ACT Estab—
lishing administrative procedures. . . and not to the
later 1966 "ACT Requiring that the meetings of agencies of the
state and 1its subdivisions be open to the public with certain
exceptions."” Ch. 48 SLA 1966.

Indeed, the jJjust quoted title of the open meeting
act®"s repeal and re-enactment at ch. 48 SLA 1966 also evidences
complete separation of the act from the AAPA. The subject

of a legislative bill must be expressed 1in its title, Alaska

N The codification, at A.S. 44.62.650, now reads, "This
chapter may be cited as the Administrative Procedure Act,"”

Of course, the revisor®s change of the word "Act™ to "chapter™
may not change the meaning of the law. A.S. 01.05.031. In any
event, "This chapter™ obviously refers to ch. 143 SLA 1959 as
amended, and not to ch. 48 SLA 1966, the chapter repealing

and re-enacting the open meeting statute.
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Const. Art. 11, Sec, 13, in order to give notice of the
contents of the legislation. Hardcastle, supra, at 269-270.
Thus, courts can consider the title of an act to resolve any
questions as to the Act®"s intent. 2A Sutherland, sec. 47.03 at
73 and n. 6; Sullivan v. Green Manufacturing Company, 575 P.2d

811, 815 (Ariz. App. 1977), The legislature labeled ch. 48 SLA

1966 a separate act"” designed to govern open meetings and did
not label or include it as part of the AAJA. Thus, the exemption
of the ABA®"s "by-laws and regulations”™ from the AAPA does not
remove the ABA from coverage by Alaska®™s open meeting act.

2. Even Were the Open Meeting Act Part of the AAPA,
the AAPA Does Not on Its Face Exempt the ABA from
the Open Meeting Requirements.

Assuming arguendo that the open meeting act at A.S.
44.62.310-.312 is still part of what the legislature considers
the AAPA, A.S. 08.08.100 on its face plainly exempts only the
ABA"s "by-laws and regulations”™ from the AAPA, and not the ABA,
i.e., the agency itself, from the AAPA. As defined 1in the
AAPA, a State agency means

a department, office, agency, or other organ—

izational unit of the executive branch, except

one expressly excluded by law, but does not

include an agency in the judicial or legisla—

tive branches of the state government.

A.S. 44.62.640 (a) (4) .5

The ABA was rendered generally subject to the pro-—

visions of the AAPA upon its enactment 1in 1959. This conclu-

5 See this section as originally worded at ch. 1, Art. |,
sec. 2(1) of ch. 143 SLA 1.959.



sion follows both from the genesis of the ABA®"s Board of
Governors 1in the Alaska Bar Commission (see the Alaska
Integrated Bar Act, sec. 15 of ch. 196 SLA 1955), and from the
ABA"s Iliteral 1inclusion in the administrative adjudication
chapter of the AAPA. Moreover, the subsequent 1960 amendment
of the Integrated Bar Act (at sec. 3, ch. 178 SLA 1960) exemp—
ting ABA rules from the AAPA demonstrates the legislature®s
belief that the ill-defined ABA was an entity sufficiently 1in
the nature of an executive agency to require legislative action
to remove the ABA®"s rulemaking function from the ambit of the
AAPA. Thus, through the operation of the broad "agency™
definition quoted above, the ABA was also subject to the open-
meeting requirements that were originally part of the AAPA at
sec. 1, Article VI, ch. I of ch. 143 SLA 1959.6

Thus, while the legislature may have eventually freed
the ABA from the AAPA®"s administrative adjudication and rule
making requirements, it never expressly freed it from the
remaining requirements of the AAPA, including those concerning
open meetings of public bodies. This conclusion 1is consistent
with the requirement that exclusions from the AAPA must be

express, see Alaska State Housing Authority v. Dixon, 496

Q0 This section 1is now codified, with later amendments, at A.S.

44.62.330(a). Not until 1976, via ch. 181 SLA 1976, was the
ABA"s inclusion on the list of agencies subject to the Admin-—
istrative Adjudication chapter of the AAPA repealed. See A.S.

44.62.330 () (22) ; Application of Peterson, 499 P.2d 304 , 306
(Alaska 1972) (holding the ABA subject to AAPA administrative
adjudicatory rules). The ABA was first exempted from the AAPA's
rule making provisions (at Art. 1V, ch. 1 of ch. 143 SLA 1959)
by sec. 3 of ch. 178 SLA 1960.
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P.2d 649, 651 (1972), and with the intrinsic statutory construc—
tion rule requiring that exclusion clauses, such as the AAPA"s in
A.S. 44.62.640 (a)( be strictly construed. The adjunct rule
prohibiting implied exclusions where express exclusions are
required also supports this conclusion. Hafling, supra at 875.
Moreover, a restrictive construction of the exemption of ABA
rulemaking 1is consistent with legislative intent concerning

the open meeting acc, as expressed in A.S. 44.62.312.

To accept the ABA"s broad interpretation of 1its
"by-laws and regulations”™ AAPA exemption would also affront the
principle that delegations of sovereign power, 1in this case
the power to regulate the practice of law and lawyers, are to
be strictly construed. 3 Sutherland, sec. 64.01 at 106 and n.

1 & 2; A.S. 44.62.312(a)(3) and (4); Alaska Const. Art.l1,

Sec. 5. Cf., People v. Centr-0-Mart, 214 P.2d 378, 379 (Cal.
1950); City of Jackson v. Mississippi State Building Commission,
350 So.2d 63, 65 (Miss. 1977).

Furthermore, 1if the ABA and its by-laws and regula—
tions were exempt from the AAPA, the legislature™s express
reservation of power to overrule administrative regulations,
embodied in the AAPA at A.S. 44.62.320(a), would be nullified,
but only as to the ABA among all state instrumentalities.

This result, aside from affronting the public sovereignity,
would 1ignore the interpretative rule mandating that "[w]here
a reasonable construction of a statute can be adopted which

realizes the legislative intent and avoids conflict or incon-



sistency with another statute. . that construction should
be adopted. Gordon v. Burgess Construction Company, 425 P.2d
602, 604 (Alaska 1967); see also, Hafling, supra, at 875. The
ABA"s construction of the AAPA and open meeting act causes
conflicts; the plaintiffs® construction avoids them.

The ABA®"s construction also assumes that its statu-—
tory right in A.S. 08.08.080(b)(2) to promulgate by-laws and
regulations free of the rule-making requirements of the AAPA
was designed to permit its monopolization of every field of
ABA activity it decided to regulate, 1including meetings.

In fact, A.S. 08.08.080(a)(3) indicates that "the board [of
Governors] may adopt reasonable provisions . . . concerning
annual and special meetings."” IfT this sub-section 1is to have
any meaning at all, it must be construed as an indication that
meeting "provisions,"” even if in by-law form, would not be
exempted from a statute governing the class of all public
meetings.

Thus, the AAPA does not exempt the ABA from the
obligation to comply with the open meeting act.

C. The Legislative History of the Pertinent Statutes

Demonstratesthat the Open Meeting Act Applies~Fo the

ABA.

In cases of statutory ambiguity, courts often look
to the legislative history of a statute to aid in its interpre—
tation. 2A Sutherland, sec. 48.01, at 182 n. 7 and 8; Hotel,
Motel, Restaurant, Construction Camp Employees & Bartenders

Union Local 879 v. Thomas, 551 P.2d 942, 944 (Alaska 1976).
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While plaintiffs do
here are ambiguous,

history supports plaintiffs

vious sections of this .ief.

The Alaska Bar Association

nonetheless a review of their

construction

not believe the pertinent statutes
legislative
of them in the pre—

Integrated Bar Act became

t

law as ch. 196 SLA 1955. In sec. 7(d) the Governors were given
power "to adopt reasonable rules concerning annual and
special meetings." There was no separate section giving the
ABA power to enact "by-laws and regulations,”™ but in sec. 8

the Governors were given power to enact admission, suspension

and disbarment "rules."® In sec. 14 an attorney disciplinary

procedure was set up.

Four years later the Alaska Administrative Procedure

Act was passed. Ch. 143 SLA 1959. As has been described above,

the Act had three aims: to prescribe procedures for agency

rule-making (ch. 1, Art. 1-V, VIl), to regulate public meetings

(ch. 1, Art. VI), and to prescribe procedures for administra—

tive adjudications (ch. 2). (It is significant that the AAPA

has always required administrative adjudications to be held in

the State of Alaska. Sec. 9, ch. 2 of ch. 143 SLA 1959, A.S.

44.62.410.) The ABA was not exempt from any portion of the

AAPA when passed. See the discussion 1in part I1-B-2 above, at

13. Thus, 1in 1959 the open meeting Article of the AAPA clearly
applied to the ABA.
In 1960 the Integrated Bar Act was amended to

exempt the ABA from the rule-making requirements of the AAPA.
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Sec. 3, ch. 178 SLA 1960. The amendment read 1in pertinent part:
"Rules adopted by the Board of Governors are not subject to the
provisions of the Administrative Procedure Act." The ABA
expressly remained subject to the Administrative Adjudication
provisions of the AAPA, since ch. 2, sec. 2(1) of ch. 143 SLA
1959 remained unchanged. The 1960 amendment to the Integrated
Bar Act also made no change 1in the open meetingArticle of the
AAPA . To accept, however, the ABA"s interpretation of the
power granted to it via this 1960 amendment would mean that it
could have passed regulations exempting itself from the AAPA
adjudication provisions, as it claims it did with respect to
the open meeting requirements.

In 1966 the open meeting provisions, by then codified
as A.S. 44.62.310, were repealed and re-enacted, as told in
section 1-B-1 of this brief above. Ch. 48 SLA 1966. Major
changes were made 1in the thrust of the provisions, not the
least of which was to require exceptions to the law to be made

"by this section. Meetings of judicial and quasi-judicial

bodies :.n certain situations were excepted at this time. Note that
judicial and quasi-judicial bodies were not previously covered by
what was called the AAPA by virtue of the AAPA"s definition
section 2, ch. 1, Art. 1 of ch. 143 SLA 1959. IT the legisla—
ture; had felt that the open meeting act was inextricably part

of the _AAPA, then there would have been no need to exempt
judicial bodies from the act"s coverage. This 1966 legisla—

tion 1is entitled to significant weight 1in declaring the
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intent of the 1959 open meeting provisions. Hafling, supra at
874.

In 1968 and 1969, via ch. 78 SLA 1968 and ch. 7
SLA 1969, hospitals and parole boards were excepted from the
open meeting act by amendments to it.

In 1972, the University of Alaska Board of Regents
wae included within the purview of the open meeting act 1in ch.
100 SLA 1972, which amended A.S. 44.62.310(a) and A.S. 14.40-
.160. This legislation may have been necessitated by the
University™s unique constitutional origin, which arguably
placed it inside none of the judicial, executive, and legisla—
tive branches of government and thus outside the purview of
the AAPA, and outside the open meeting act"s coverage. See
University of Alaska v. National Aircraft Leasing, Ltd., 536
P.2d 121, 128 (Alaska 1975) (a unique "constitutional corpora—
tion™ ).

In 1972 the legislature also added A.S. 44.62.312,
enunciating the State policy regarding meetings. The Judiciary
Committee Report on this addition, sec. 3 ch. 98 SLA 1972,
stated that it was meant to make

clear that state law requiring that meetings

of public agencies be open to the public

applies to the legislature and 1its subordinate

units. The bill also reemphasizes state policy

against closed meetings of public bodies.

(Emphasis supplied).

Jud. Gann. R. SB No. 253, House Journal (February 2, 1972), at

158.
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In 1976 A.S. 08.08.100 was amended, changing the
AAPA exemption for the ABA®"s "rules"™ to its "by-laws and regu-—
lations." Ch. 181 SLA 1976. The ABA argued in the Superior
Court that this change represented a ratification of its by-—
laws concerning meetings, by-laws which they assert they fully
complied with for the Hawail meeting. R. 97, 99-101. However,
ch. 181 SLA 1976 made numerous minor changes 1in the use of the
word "rule™ in the Integrated Bar Act, no doubt to 1insure there
would be no confusion with the Supreme Court developed Alaska
Bar Rules, 1inaugurated 1in February, 1972. See ch. 181 SLA 1976.
This becomes clear when it is noted t ,at 181 SLA 1976 repealed
A.S. 08.08.110, which had governed attorney bar admission, sus-—
pension and disbarment, 1in favor of those procedures adopted 1in
the Alaska Bar Rules. See also A.S. 08.08.120 (a) and(b) .
Cf. the result reachedin Dorrier v. Dark, 540 S.W.2d 658,
aff*d on reconsid., 537 S.W.2d 888 (Tenn. 1976).

There is nothing in the legislative history of the
AAPA, the open meeting act, or the Integrated Bar Actsuppor —
ting the ABA®"s position in this case. Rather, it 1is clear that
legislative history supports plaintiffs®™ construction of the

pertinent statutes.

D. Other Extrinsic Statutory Construction Rules
Demonstrate that the Open Meeting ~fict~ Applies to the
ABA .

Since the plain meaning rule applies, extrinsic
statutory construction aids, like legislative history, need

not be employed to decide this case. Nonetheless, the outcome
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of the application of each such rule supports the conclusion
that the ABA 1is subject to the open meeting act.

For example, the in para materia construction rule
requires that the "reasonable meeting provisions” nhrase of A.S.
08.08.080(a)(3) be read consistently with the open meeting act
itself, since they both deal with meetings. See generally,
2A Sutherland, sec. 51.01 at 287; sec. 51.03, at 298-300 n. 1
and 2; Gordon, supra, at 504; Jackson v. State, 541 P.2d 23
(Alaska 1975). "Reasonable™ provisions, thus, must include
public notice, and must 1insure the meetings are "open"™ to the
public. This view is consistent with the presumption that
whenever the legislature enacts a statute, it has 1in mind pre—
viously enacted statutes on the same subjects, and all of thenm
should be construed consistently. Hafling, supra, at 877 .

A second extrinsic statutory construction rule
requires special acts to control general ones dealing with the
same subject matter, no matter their order of passage, unless
there 1is evidence of contrary legislative intent. 2m Sutherland,
sec. 51.05, at 315 n. 3 and 4; Thompson v. 1IDS Life Insurance
Company, 549 P.2d 510, 513 (Or. 1976); Preiser v. Rodriquez, 411
U.S. 475 (1973); Monte Vista Lodge v . Guardian Life Insurance
Company of America, 384 F.2d 126, 129 (9th Cir. 1967), cert.
den. 390 U.S. 950 (1968). C f., Hafling, supra, at 377 n. 22.
Here the special c.ct, the detailed open meeting act, must con—

trol A.S. 08.08.080(a) (3).



Finally, it should be emphasized that courts construe
open meeting statutes liberally in favor of the public and
strictly against public agencies. Seei, e.g. , Carter v. City
of Nashua, 308 A.2d 847, 853 (N.H. 1973); News & Observer
Publication Company v. Interim Board of Education for Wake City,
223 S.E.2d 580 (N.C. App-. 1976); Jones v. East Windsor Regional
Board of Education, 362 A.2d 1228, 1232 (Sup. Ct. N.J. 1976);
City ofMiami Beach v. Berns, 245 So.2d 38, 40-41 (Fla. 1971)
("Our duty 1is to interpret this [open meeting] law as it is
written and, if possible, do so in a manner to prevent its
circumvention."™); Bagley v. School District No. L, Denver, 528
P.2d 1299, 1302 (Colo. 1974); Board of Public Instruction of
Broward County v. Doran, 224 So.2d 693, 699 (Fla. 1969); Laman
v. McCord, 432 S.w.2d 75", 755 (Ark. 1968); see also, A.S.
44.62.312. See generally, 38 A_L.R.3d 1070.

Thus, other extrinsic construction rules support a

holding that the ABA is subject to the open meeting act.

E. Comparison of the Open Meeting Act Requirements With
the ABA"s Conduct Remonstrates the Act War ViolatecTT

Since the open meeting act applies to meetings of the
ABA, 1its conduct 1in holding the Hawaii business meeting must be
judged under it. The ABA admits that no "public notice" was
given for the meeting, R. 45, Response to Interrogatory No.
5(e)# and that the meeting was not public. R. 48, Response to
Interrogatory No. 10.

Thus, A.S. 44.62.310 (e) was violated. CJ[.-

-2
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v. Credit River Township, 217 N.W.2d 502, 5Q5-6 (Minn. 1974).

Secondly, the meeting was not held 1in Alaska. It
thus was not "open to the public,” and was consequently viola—
tive of A.S. 44.62.310. Courts have been quick to find that
meetings of public officials held outside their sovereign
boundaries violate applicable open meeting statutes. For
example, 1in Quast v. Knutson, 150 N.W.2d 199 (Minn. 1967) the
court held that a school board which met 20 miles outside the
school district™s boundaries violated an open meeting lav;
requiring "all meetings . . _[to] be open to the public."”
Id., at 200. Accord, State v. Rural High School District No.
3, 220 P.2d 164 (Kan. 1950).

In Paradise Valley v. Acker, 111 P.2d 168
(Ariz. 1966), the court held invalid a common council meeting
held in Phoenix and outside Paradise Valley, a suburb adjacent to
the Phoenix city limits. The Arizona statute .involved required
that meetings "shall be public." The court said the statute

means public to the citizenry directly con—

cerned, 1in this case to the citizens of

Paradise Valley, Arizona, without the neces—

sity of their eav”ng the 1incorporated limits
of the municipality to attend a town council

meeting. It does not seem reasonable that a
meeting held outside of the town Ilimits can
comply with the statutory requirement. If a

Vclid meeting can be held in Phoenix, then
why not elsewhere, be it close or far distant.

Id., at 169.
Of similar effect City of Lexington v. Davis, 221

S.W.2d 659 (Ky. App. 1949), holding 1illegal a city board
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meeting held in the bedroom of 1its seriously 1ill mayor in the
face of a statute requiring all meetings to be public. While
the court found no deliberate effort on the part of the board
to conceal facts, to exclude anyone, or to mislead the public,

it said that "a public meetingpresupposes theright of the

public freely to attend. . . . Anything which tends to “cabin,
crib or confine®™ the public in this respect . . ." violates
the statute. Id., at 661.

Finally, in State v. Kessler, 117 S.W. 85 (Mo. App.
1S09), the court, after voiding action taken at a school board
meeting held in a city outsidethe school district®sboundaries
in violation of the mandate ofan open meeting statute, stated:

Without any statutory enactment on the subject,
it is obvious that considerations of public
policy demand that the official meetings of
public bodies be held within the limits olT~
their territorial jJurisdiction; otherwise
public servants might do in secret what they
would not attempt to do under public scrutiny,
and thereby much injury might be done *o0 the
public welfare. It would be just as >roper

for the state legislature to hold its sessions
outside the state or for a county court to meet
and transact business in another county.
(Emphasis supplied)

Id., at 86.

Alaska®s citizens cannot protect their "right to
remain informed,” A.S. 44.62.312(a)(5), 1if their public agencies
hold business meetings outside the State of Alaska. Cjf.
Bigelow v. Howze, 291 So.2d 645, 647 (Fla. App. 1974) ("[A] pub—
lic meeting could not have feasibly been held on this subject

in Tennessee."); Berns, supra, at 41 ("A secret meeting occurs
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when public officials meet at a time and place to avoid being
seen or heard by the public.") This conclusion 1is rooted 1in
the nation®"s earliest expression of public maetincy policy;

He has called together legislative bodies at

places unusual, uncomfortable, and distant

from the depository of their public records,

for the sole purpose of fatiguing taem into

compliance with his measures.

Charge against King George 111, United States Declaration of

Independence, July 4r 1776.
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V. BECAUSE THE ABA GOVERNORS®™ HAWAIIl BUSINESS MEETING VIOLATED
THE OPEN MEETING ACT, ALL ACTION TAKEN IN THE MEETING IS
VOoID, AND ALL PUBLIC FUNDS SPENT ON THE MEETING ARE
RECOVERABLE.

A. /ill Meeting Action Taken 1Is Void.

The open meeting act is explicit: "Action taken
contrary to this section 1is void." A.S. 44.62.310(f). Thus,
all actions of the ABA in connection with the Hawaii business

meeting of the Governors, including motions, votes and agenda
topic discussions, are void. That such votes, etc., occurred
has been admitted by the ABA. R. 53-59.

B. Public Funds Spent on the Meeting Are Recoverable.

A.S. 44.62.310(f) voids not just what occurs at
unlawful meetings. It voids all ™"action.” Thus, the ABA"s
expenditure of public monies® to finance the meeting and to
reimburse the travel and other expenses of the Governors, was
also unlawful and void. (See R. 40, 61 for the ABA"s admission
as to the expenditure of 1its monies to reimburse the Governors.8)

This result 1is consistent with the thrust of Alaska Constitution,

7 The ABA is financed with dues monies and contract monies from

the Alaska Court System. The latter are obviously "public™
funds. Mandatory dues or license fees, 1imposed by a State
instrumentality, are "state funds no less than revenues deposited
in the State Treasury . . . ." State Licensing Bd. of Contr. v.

State Civ. Serv. Comm., 110 So.2cT~AT7, TTST (La. App. T9'59"); see
also, A.S. 08.08.010, making the ABA an instrumentality of the
State.

8 CTf. A.S. 39.20.140, which prohibits the Department of Admin-—
istration from paying a State employee for transportation out—
side Alaska unless the employee"s travel 1is "clearly necessary
to benefit the state.”



Art. IX, Sec. 6, which prohibits the expenditure of public
funds except for a public purpose.

If public funds are expended for an unlawful purpose,
citizens have standing to seek reimbursement for the public
treasury 1in the amount of .he funds so spent. City of Chicago
ex rel. Cohen v . Keane, 357 N.E.2d 452 (111. 1976). Cf. A.S.
37.10.090. As public officers are fiduciaries, the funds tney
manage are held in trust, the officers are insurers of the funds,
and strict care must be used in their handling. People v.
Savaiano, 359 N_E.2d 475, 480 (111. 1977); Brewer v. Hawkins,
455 S W.2d 864 (Ark. 1970); State ex rel. O0"Connell v. Egan,

371 P.2d 638 (Wash. 1962); Secretary of State v. Hanover |Insur—
ance Company, 411 P.2d 89 (Or. 1966).

In Kerby v. State ex rel. Frohmiller, 157 P.2d 698, at
703 (Ariz. 1945) the court denied the secretary of state the
right to "charge for expenses by a public officer for services
without the State, where the law does not authorize the perfor—
mance of such service beyond the State®s boundaries.” The
court further 1indicated that the reasonableness, practicability,
or expediency of unlawful expenditures is no justification.

Id. As in Kerby, the ABA can point to no authority justifying
its violation of the open meeting act and itsconsequent unlaw-—

ful expenditure of public monies.
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VI. THE ACTIONS IN HOLDING A BUSINESS MEETING IN HAWAILI, AND
WITHOUT PUBLIC NOTICE, VIOLATED PLAINTIFFS®"™ DUE PROCESS
RIGHTS.

The Fourteenth Amendment, United States Constitution
and Article 1, Sec. 7, Alaska Constitution guarantee that no
citizen may be deprived of life, liberty or property by a state
instrumentality without due process of law.

Arbitrary government conduct, whether :n the form of
legislative enactments or agency actions, 1is violative of the
principles of substantive due process. Cf. Concerned Citizens
of South Kenai Peninsula v. Kenai Peninsula Borough, 527 P.2d
447 vilaska 1974); Mobil Oil Corporation v . Local Boundary
Commission, 518 P.2d 92 (Alaska 1974). Here, plaintiffs assert
that the ABA"s action 1in holding a business meeting 1in Hawaii,
and without public notice, violated the due process guarantees
afforded them even if Alaska®s open meeting act did not apply
to the ABA.

The standard for judging arbitrariness was enunciated
by the Supreme Court in Concerned Citizens, supra, a decision
upholding the constitutionality of a local ordinance. In
disposing of plaintiffs®™ due process claims the court noted
that: "Substantive due process 1is denied when a legislative
enactment has no 3easonable relationship to a legitimate
governmental purpose.” 527 p.2d at 452. The constitutional
principles binding a local government must apply with equal

force to state instrumentalities. Thus, 1in determining
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plaintiffs®™ due process claims the question 1is whether

the ABA"s act of holding a business meeting in Hawaii bore

a reasonable relationship to the ABA"s legitimate public
purposes. Given the statutory functions of the ABA, clearly
no such reasonable relationship exists.

The ABA has been vested by statute with regulatory
responsibilities directly affecting the justice system and of
interest to all segments of the Alaska population. Through 1its
Board of Governors it decides who will and will not practice
law. A.S. 08.08.080(Ca)(1). The Legislature has also given it
a voice 1in determining what acts constitute the practice of
law and what rules will govern the operation of the State”"s
courts. A.S. 08.08.080(b)(1). Indeed, it is responsible for
all "matters 1in any way affecting the organization and functions
of the Alaska Bar."™ A.S. 08.08.080(a)(6).

The 1importance of these functions to the public at
large should be self-evident. Items before the Governors 1in
Hawaii--especially such questions as mandatory pro bono,
laymen on the Board of Governors, formation of a political
action group, malpractice insurance, and surplus funds (which
are, after all, public monies) -are clearly of interest to all
citizens of the State. See R. 10-11, 50-60.

A Governors®" meeting removed from the scrutiny of
Alaska®s public and media does nothing to further the ABA"s

broad policy responsibilities. It also ignores the agency"s
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