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Ci
IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to sentencing of criminal defendants;
and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 1255 is amended by adding a new section to read:
Sec. 12.55.086. IMPRISONMENT AS A CONDITION OF SUSPENDED IMPOQSI-
TION OF SENTENCE. (a) When the imposition of sentence in suspended
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under AS 12.55.085, the court may require, as a special '.ondition of
probation, that the defendant serve a definite term of continuous or
periodic imprisonment, not to exceed the maximum term of imprisonment
that could have been imposed. |WhjMle the defendant is imprisoned, he
shall be under the supervision of the Department of Health and Social;
Services rather than the probation officer of the courty

A defendant imprisoned under this section is entitled to a
deduction from his term of imprisonment for good conduct under AS 33.-
20.010. Unless otherwise specified in the order of suspension of impo-
sition of sentence, a defendant imprisoned under this section is eli-
gible for parole if his term of imprisonment exceeds one year and is
eligible for any work furlough, rehabilitation furlough, or similar
program available to other state prisoners.

(c) JAdefendant imprisoned under this section may not have
probation revoked because of abandonment to improper associates while he
is imprisoned A /If probation is revoked and the defendant is sentenced
to Imprisonment, he shall receive credit for time served under this
section. Deductions for good conduct under AS 33.20.010 do not consti-

-1- CSSB 141
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tute "time served".
* Sec. 2. AS 12.55.085(c) is amended to read:

(c) Upon the revocation and termination of the probation, the
court may pronounce sentence at any time after the suspension of the
sentence within the longest period for which the defendant might have
been sentenced, subject to the limitation specified in AS 12.55.086(c).

* Sec. 3. AS 33.05.070(h) is amended to read:

(b) As speedily as possible after arrest the probationer shall be
taken before the court for the district having jurisdiction over him.
Thereupon the court may revoke the probation and require him to serve
the sentence imposed, or any lesser sentence, and, if imposition of
sentence was suspended, may impose any sentence which might originally
have been imposed, subject to the limitation specified in AS 12.55.-
086(c).

* Sec. A AS 33.05.080(1) is amended to read:

(1) "probation”, except as authorized under AS 12.55.086, is

a procedure under which a defendant, found guilty of a crime upon ver-
dict or plea, is released by the superior court subject to conditions
imposed by the court and subject to the supervision of the probation
service as (HEREINAFTER] provided in this chapter;

* Sec. 5. This Act takes effect immediately in accordance with AS 01.10.-

370(c).

-2- CSSB 141
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FIRST JUDICIAL DISTRICT
415 MAIN STREET, ROOM 402
KETCHIKAN, ALASKA 99901 S

Chambers of
THOMAS E. SCHULZ, Judge February 21, 1)79

Hon. Robert H. Ziegler, Sr.
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: An Act Relating to Probation
Dear- Bob:

I have reviewed the proposed legislation that would allow imprisonment
as a condition of a suspended inposition of sentence and thus, get us out of
the disaster fomented by the Boyne decision. I think that the proposed legis—
lation covers all the bases. I particularly like the provisions for deductions
for good conduct but I°m not so sure that | agree with the provisions allowing
parole. If parole is to be a factor, | think the minimum term of imprisonment
should be one year rather than 180 days. In ny experience, when a judge suspends
imposition of sentence but feels that the defe” Tnt should serve some time in
prison, he usually has a definite period of tine in mind and putting parole
eligibility into the equation just makes it more difficult to arrive at a
sentence that gets the desired results. | also feel that imprisonment as a con—
dition of a suspended imposition of sentence should never involve more than
one year"s incarceration anyway. |If the guy needs to go to jail longer than a
year, he probably should not have gotten an SIS anyway. Of course, the same
argument can be made at the six month level but frequently that young slow
learner comes along that you want to give a good sharp jolt to but still leave
him an opportunity to clear his record of the conviction and so | would like
to see the latitude of using up to a year®"s imprisonment as a condition of an
SIS and without having to worry about parole. The good time deduction is fine.
If the guy can get along in the institution and cbey all the rules and get his
good time deduction, he should be able to earn it.

Under Sec. 5, the Act is take effect on January 1, 1980. The new-Criminal
Code goes into effect on January 1, 1980, as | understand it at this time, and
we would not have the Boyne problem under the new Criminal Code because the m
statute specifically authorizes the judge to impose a period of imprisonment
as a condition of probation. I would much prefer to see this Act raimed through



Hon. Robert H. Ziegler, Sr.
February 21, 1979
Page 2

as quickly as possible to take effect innediately after its signature by the
Governor and thus, cover the period of time between now and the time the new
Code comes into effect.

m As you know Jeff Curra.ll has left the District Attorney"s Office but I
have talked to both he and Kike Thompson on this subject before and | am sure
they agree with the need for the Bill. | know that Harold Brc*/n does also
but I"m not sure that anyone else would agree with my comments about parole.
Since | am going to Anchorage to play Supreme Court Justice for awhile, 1 am
going to send them a copy of this letter and ask that they get their comments
to you directly as soon as possible. I would really like to see this legis—
lation in effect just as soon as it can get passed.

Very truly yours,

Thomas E. Schulz
Superior Court Judge

TESrri

cc: Hon. Jay Rabinowitz, Chief Justice
Hon. Robert Boochever
Hon. Roger G. Connor
Jon. Edmund W. Burke
Hon. Viarren Matthews



§ 3306080 Probatxn, P risons, and Prisoners § 3310010

probationer whenever f»Anc7 without awarrant, At any time within the
grobanon eriod, or w.Vjiiy the maximum probation period permitted
> \S 1255080 and 1255090 the court for the district in which the
robationer is being supervised or, if he is no longer under supervision,
the court for the district in which he was last under supervision may
issue a warrant for his arrest for violation of probation occurring
during the Rrobatlon.penod: Such warrant ma?/_ be executed in any
district by the probation officer or. any Peace officer in the district in
which the warrant was iscued or ‘of any district in which the
probationer is found. If the probationer shall be arrested in an? district
other than that in which he was last supervised, he shall be returned to
the district in which the warrant was issued, U[1|eS_S{U.rISdICt_I0n over
him s transferred as above provided to the district in which he is
found, and in that mse he shall be detained pending further
proceedings in that district. .

Fb) As speedily as possible after arrest the probationer shall be taken
before the court for the district having jurisdiction over him.
Theieupon the court may revoke the probation and require him to
serve the sentence imposed, or any lesser sentence, and, if imposition of
sentence was suspended, may impose any sentence which might
originally have been imposed. (§ 5ch' 16SLA 1960)

Sec. 3305080 Definitions. When used in this chapter, unless the
context otherwise requires, . .

(1) "probation” is a procedure under which a defendant, found guilty
of acrime upon verdict or ﬁlea, is released by the superior court subject
to conditions imposed by the court and subject to the supervision of the
probation service as hereinafter provided;

(2? "commissioner™ means the commissioner of the Department of
Health and Social Services or his designee, (8 1ch 106SLA 1960 am §6
ch 104 SLA 1971

kirect Of amendment. — The 197 Qloted in Newsom v, State, Sup. Ct
amendment substituted “Department of Op. No. 1136 (File No. 2189), 533 P.2d 904
Health and  Social Services" for (1975).
"Department of Health anil Welfare" in
paragraph (2).

Sec. 3305090 Short title. This act may be cited as the Probation
Administration Act. (g 7ch 106SLA 1990

Chapter 10. Interstate Compact on Probation and
Parole.

Section Section
10. Authorizing governor to execute 20. Definition
interstate compact

Sec. 3310010 Authorizing governor to execute interstate
compact. The governor < Alaska is hereby authorized and directed to



§ 1255085

the exercise of conscientious judg-
ment, and not arbitrary action; that
the discretion cf the court has not
been abused; and that the facts re-
vealed at the hearing satisfy the court
that the modification or revocation of
the sentence, or a part thereof, will
serve the ends of justice. Snyder v.
State, Sup. Ct. Op. No. 785 (File No.
1381), 496 P.2d 62 (1972).

Applied in Hoffman v. State, Sup.
Ct Op No. 297 (File No. 662), 404
P.2d 444 (1965).

Am. Jur., ALR and C.).S. refer-

Code of Criminal Procedure

§ 1255085

Validity of probation on condition
of leaving state or locality, 70 ALR
100.

Power to impose sentence with di-
rection that, after defendant shall
have served part of the time, he be
placed on probation for the remainder
of term, 147 ALR 656.

Right to notice and hearing before
revocation of probation or suspension
of sentence, parole, or conditional
pardon, 29 ALR2d 1074.

24 CJ.S. Criminal Law 88 671,
1618; 67 C-J.S. Pardons § 1 et seq.

ences.— 15 Am. Jur., Criminal Law,
8§ 498, 499; 39 Am. Jur., Pardon, Re-
prieve and Amnesty, 8§ 81 to 95.

Sec. 125J.085 Suspending imposition of se tence. (a% If |t,aﬁ-
pears that there are circumstances in mitigation of the punis

ment, or that the ends of justice will be served, the court may.
in its discretion, suspend the imposition of sentence and may di-
rect that the suspension continue for a period of time, not exceed-
ing the maximum term of sentence which may be imposed, and
Uﬁon the terms and conditions which the court determines, and
shall place the person on probation, under the charge and super-
vision of the probation officer of the court during the suspension.

(b) At any time during the probationary term of the person
released on probation, a probation officer may, without warrant or
other process, rearrest the person so placed in his care and bring
him before the court, or the court may, in its discretion, issue a
warrant for the rearrest of the person and may revoke and termi-
nate the probation, if the in’erests of justice require, and if the
court, in its judgment, has reason to helieve that the person placed
upon probation s wofat!ng the conditions of his probation, or en-
gaging in criminal practices, or has become abandoned to improper
associates, or a vicious life.

(c? Upon the revocation and termination of the probation, the
court may pronounce sentence at any time after the suspension of
the sentence within the longest period for which the defendant
might have been sentenced.

(dﬁ The court may at any time during the period of probation
revoke or modlf{ its ‘order of suspension of imposition of sentence.
It may at any time, when the ends of justice will be served, and
when the good conduct and reform of the person held on probation
warrants It, terminate the period of probation and discharge the
person held. If the court hns not revoked the order of probation and
pronounced senttnce, the defendant shall, at the ena  the term
of probation, be discharged by the court.

wniwfyy Fj[h > W M B— W
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812.55.090 Alaska Statutes 81255.100

(¢) Upon the discharge by the court without imposition of sen-
tence, the court ma% set aside the conviction and issue to the per-

son a certificate to t

Cross reference.’ See note to AS
12.55.080.

Subsection (b) provides for the rev-
ocation of probation for the violation
of conditions imposed or engaging in
criminal practices. Snyder v. State,

at effect (§ 1ch S0SLA 1965)

Sup. Ct. Op. No. 785 (File No. 1381),
496 P.2d 62 (1972).

Quoted in Fresneda v. State, Sup.
Ct. Op. No. 573 (File No. 1045), 458
P.2d 134 (1969).

Sec. 1255090 Granting of probation, (a) Probation may be

granted whether the crime is g
or both. If a crime is punisha

unishable b?/ fine or imprisonment
le by hoth

ine and imprisonment,

the court may impose a fine and place the defendant on probation
as to imprisonment. Probation may be limited to one or more
counts or indictments, but, in the absence of express limitation,

shall extend to the entire sentence and judgment.

(b) The court may revoke or modify any condition of probation,
or may change the perioci of probation.

(c) The period of probation, together with any extension, shall

not exceed five years.

(d) Repealed by § 1ch 68SLA 1965

(e§) Repealed by § 11ch 68 SLA 1965 (§ 809 ch 34 SLA 1502,
am §25¢h 43SLA 194;am § 11ch 63 SLA 1965)

Cross reference.—See Cr. R. 35(c).

Effect of amendments.—The 1964
amendment added former subsection
<d), which prohibited granting of
probation in certain instances, and
former subsection (e). which speci-
fied conditions under which parole
bonrd should acquire exclusive juris-
diction over prisoner.

The 1965 amendment repealed sub-
sections (d) and (a).

The trial judge who imposed the
sentence has certainly broad discre-
tionary powers to revoke probation,

and the probationer may not com-
plain if he has been given ample op-
portunity to appear before the court
imposing the sentence, and he has
been permitted to combat the accusa-
tion or chargea against him and there
has been no abuse of discretion on the
part of the court. United States wv.
Feller, 17 Alaska 417, 156 F. Supp.
107 (D. Alas. 1967).

Cited iki Hood v. Smedley, Sup. Ct.
Op. No. 800 (File No. 1406), 498 P.2d
120 (1972).

See. 1255100. Conditions of probation, (@) While on prouation
and among the conditions of probation, the defendant may be re-

quired

(1) topay afine in one or several sums;
(2) to make restitution or reparation to aggrieved parties for

actual damadges or loss caused by the crime

was had;an
(3) t .
port he is legally responsible.

(b)  The defendant’s liahility for a fine or other punishment im-

or which conviction

% to ,orovide for the support of any persons for whose sup-

posed as to which probation is granted shall be fully discharged
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81255.085

There is no authority which would
sanction the expansion of the superior
court's jurisdiction to pass sentence into
a realm of review and modification which
is statutorily vested in either the supreme
court or the executive branch of
government. There/ore. the superior court
lacks jurisdiction to review its own
sentlnee, after it has entered a judgment
on the matter, more than 60 days after it
has imposed sentence. Davenport v. State,
Sup. Ct. Op. No. 1218 (File No. 2202). 543
P.2d 1204 (1075).

Sentencing court may impose a fine as
a condition of probation upon a
defendant's conviction of a crime which
is not directly punishable by a fine. Brown
v State. Sup. Ct. Op No. 1367 (File No.
2890), 559 P.2d 107 (1977).

Given the  specific  authorisation
pnianating from AS 1255.100(a)(1) which
permits the trial court to impose a fine as
a condition of probation, together with the
need for flexibility on the part of the
sentencing court in fashioning appropriate
conditions of probation, where probation is

A laska Statutes Supplement

§12.55.085

warranted, a rational harmonization and
construction of AS 1255.090(a) and
12.55.100(axl) leads to the conclusion that
a sentencing court is empowered to make
payment of a fine a condition of probation
even in the circumstance where the crime
is only punishable by imprisonment, or by
imprisonment or fine. Brown v. State, Sup.
Ct. Op. No. 1367 (File No. 2890), 559 P.2d
107 (1977).

Applied in Jones v. State, Sup. CL Op.
No. 1258 (File No. 2689), 548 P.2d 958
(1976); Andrews v. State, Sup. Ct. Op No.
1287 (File No. 2519), 552 P.2d 150 ( "6);
Thomas v. State, Sup. Ct. Op. No. 1445 (File
No. 2723), 566 P.2d 630 (1977).

Quoted in Hofhines v. State, Sup. Ct Op.
No. 904 (File No. 1845), 511 P.2d 1292
(1973).

Cited in Wacek v. State, Sup. Ct. Op. No.
1108 (File No. 2166), 530 P.2d 751 (1975);
Taylor v. State, Sup. Ct. Op. No. 1436 (File
No. 2924), 564 P.2d 1219 (1977); Szeratics
v. State, Sup. Ct. Op. No. 1525 (File No.
3390), 572 P.2d 63 (1977).

Sec. 12565085 Suspending imposition of sentence.

Subsection (a) and AS 1255.080 apply
to Chapters 10 and 12 of Title 17. — The
provisions of AS 12.55.080 and subsection
(@ of this section apply to violations of
Chapters 10 and 12 of Title 17. Speas v.
State, Sup. Ct. Op. No. 889 (File No. 1555),
511 P.2d 130 (i973); Call v. State, Sup. Ct.
Op. No. 890 (File No. 1844), 511 P.2d 135
(1973).

The two-year minimum sentence
requirement of AS 17.10.200(d) bus thus
been implicitly repealed as contrary to
more recent expressions of legislative
intent. Speas v. Stale, Sup. Ct. Op. No. 889
(File No. 1555), 511 P.2d 130 (1973); Call v.
State, Sup. Ct. Op. No. 890 (File No. 1844),
51) P.2d 135 (1973).

AS 1255.080 and this section postdate
both the mandatory minimum sentence
provision of AS 17.10.200 and the "except
where specific provision is otherwise made”
language of AS 12.85.010. Speas v. State,
Sup. Ct. Op. No. 889 (File No. 1555), 511
P.2d 130 (1973).

The mandatory requirements of AS
17.10.200 have been modified by AS
12.55.080 and AS 12.55.085(a) providing for
suspended imposition of sentence and
parole. White v. State, Sup. Ct. Op. No. 1055
(File No. 1907), 523 P.2d 428 (1974).

Different limitations of probation
period. — Under AS 12.55.080, a court may

suspend the execution of all or a portion of
a sentence and place the defendant on
probation "for a period and upon the terms
and conditions as the court considers best."
That period of probation, however, is
specifically limited by AS 12.55.090(c) to a
maximum of 5 years. This differs from
probation granted after the court suspends
the imposition of any sentence under
subsection (a). Tiedeman v. State, Sup. Ct.
Op. No. 1592 (File No. 3394), 576 P.2d 114
(1978).

Where probation is granted after the
court suspends the imposition of any
sentence, the legislature has specifically
limited the period of probation to a term not
to exceed the maximum sentence which
could be imposed for the particular offense.
Tiedeman v. State, Sup. Ct. Op. No. 1592
(File No. 3394), 576 P.2d 114 (1978).

Where the court actually imposed
sentence and suspended the execution of a
portion thereof, the only statutory
limitation on the term of probation is that
contained in AS 1255.090(c). Tiedeman v.
State. Sup. Cl. Op. No. 1592 (File No. 3394),
576 P.2d 114 (1978),

Discretion of sentencing court. —
Whether or not a sentencing court should
impose a suspended imposition of sentence
in a given case is, by subsectior (o' leit to
the discretion of the sentencing court.
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Nattrass v. Slave, Sup. Cl. Op. No. 1314
(File No. 2369), 154 P.2d 399 (1976).

Subsection (a) of this section reposes
discretion in the trial court to suspend
imposition of the sentence and place the
defendant on probation. Mullins v. Stale,
Sup. Ct Op. No. 1519 (File No. 3234), 573
P.2d 860 (1978).

Superior court did not abuse discretion
in failing to impose suspended imposition
of sentence. — See Nittrass v. State, Sup.
Ct. Op. No. 1314 (File No! 2869), 554 P.2d
399 (1976).

Where at the time of sentencing for the
crime of embezzlement by an employee of
property worth more that $100, defendant
was 22 years old, had been working several
years and had spent two semesters in
college, and other then minor traffic
violations he had no previous criminal
record, the trial court was not clearly
mistaken in failing to order a suspended
imposition of sentence, instead of actually
imposing a sentence of three years and four
months, with the entire period suspended
upon the condition that he enter a twelve
month period of public sendee. Mullins v.

Code of Criminal Procedure

§ 1255088

State, Sup. Ct Op. No. 1549 (File No. 3284),
573 P.2d 860 (1978).

Probation can be revoked on the basis
of a conviction which is on appeal and
therefore not vet final. Alexander v. State,
Sup. Ct. Op. No. 1622 (File No. 3505), 578
P.2d 591 (1978).

A conviction, with the
constitutional safeguards, constitutes
sufficient "good cause" to find that
conditions of probation have been violated
and that probation should be revoked.
Alexander v. State, Sup. Ct. Op. No. 1622
(File No. 3505), 578 P.2d 591 (1978).

Alaska's trial judges totally barred
from engaging in either charge or
sentencing bargaining. — See Stale v.
Buckalew, Sup. CL Op. No. 1391 (File No.
3143), 561 P.2d 289 (1977).

Applied in Andrews v. State, Sup. Ct. Op.
No. 1287 (File No. 2519), 552 P.2d 150
(1976); Franzen v. State, Sup. Ct. Op. No.
1546 (File No. 3160), 573 P.2d 55 (1978).

Cited in Barrett v. State, Sup, Ct. Op. No.
1225 (File No. 2299), 546 P.2d 161 (1976);
Thomas v. State, Sup. Ct. Op. No. 1445 (File
No. 2723), 566 P.2d 630 (1977).

attendant

Sec. 1255088 Modification of sentence [Effective January 1
1980). () The court mar_modl_fy or reduce a sentence at any time during

a term of imprisonmen

changed since the original sentencin

if it finds that conditions or circumstances have
% hearing such that the purpose of

the or1|_ci1inal sentence Is not being fulfilltd. _
(b) The sentencing court may not be required to entertain a second
or successive motion for similar relief brought under (a) of this section

on behalf of the same prisoner.

(c) No sentence may be reduced or modified so as to result in a term
of imprisonment which is less than the minimum or presumpi.ve
sle9n7t8e)nce required by )a\ tor the original sentence. (§ 12ch 106 SLA

Effective dale. — Section 25, ch. 166,
SLA 1978, provides; "This Act takes effect
January 1, 1980."

Editor's note. — Section 23, ch. 166, SLA
1978, effective January 1,1980, provides in
subsection (b); "Except as provided in (c) of
this section, sec. 12 of this Act governs the
punishment for any offense committed on
or after the effective date Of this Act.”
Subsection (c) relates to the applicability of
AS 1255.125 through 12.65.185.

Section 23 of ch. 166, in subsection (f),
provides; "Sections 1—12 of this Act do not
apply to govern the construction of and
punishment for any offense committed

before the effective date of this Act or the
construction or application of any defense
to a prosecution for the offense. An offense
shall be construed and punished according
to the law existing at the time of the
commission of the offense in the same
manner as if this Act had not become law."

Section 24, ch. 166, SLA 1978, effective
January 1, 1980, provides: "AS 1255.088,
enacted in sec. 12 of this Act, changes Rule
35 of the Alaska Rules of Criminal
Procedure by defining additional
circumstances without regard to time limit
wherein a defendant’s sentence may be
modified or reduced.”
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Senate Bill H1I

"An Act relating to sentencing of Criminal Defendants; and Providing
for an Effective Date."

The Dept, of Health & Social Services is in support of Senate Bill 141.

xhis legislation would provide a means by which a defendant who has
received a suspended imposition of sentence may be required to serve a
portion of that suspended sentence in incarceration.

This concept allows the court to prescribe a short period of incarcera—
tion as a special condition of probation. Thus, the defendant, especially
in cases of youthful and/or first offender, will experience incarcera—
tion and also receive probation supervision upon release to the conmunity.
This "jail therapy" is one attempt to deter offenders from cormiitting
additional crimes when used as a part of a probation piano

At this time, the Department is unable to detennine the fiscal impact
that would result from this method of sentencing. The Department will
be able to make that determination after having gained experience. It
should be noted that terms of incarceration served on a continuous
.basis would probably not have a mojor impact. However, a sentence to
be served on weekends, would be difficult and restrictive from a
operational aspect. All correctional centers are presently operating
near, at or over capacity. Normally, there is an increase in the
population of these facilities over the weekend period. To include
offenders sentenced to serve their period of incarceration on weekends
would increase the "weekend peaking effect” and jx)ssib.ly cause over—
crowding.

Recotnnended by *3/2 r/ [ A
Charles F. Campbell, Director Date
Division of Corrections

Approved by:
lelen D. Beirne, Commis
Department of Health & Social
Services
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Hon. Robert H. Ziegler, Sr.
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: An Act Relating to Probation
Dear Bob:

I have reviewed the proposed legislation that would allcw imprisonment
as a condition of a suspended inposition of sentence and thus, get us out of
the disaster fomented by the Boyne decision. I think that the proposed legis—
lation covers all the bases. I particularly like the provisions for deductions
for good conduct but I"m not so sure that | agree with the provisions allowing
parole. If parole is to be a factor, 1 think the minimum term of imprisonment
should be one year rather than 180 days. In rry experience, when a judge suspends
imposition of sentence but feels that the defendant should serve sore time in
prison, he usually has a definite period of tine in mind and putting parole
eligibility into the equation just makes it .ore difficult to arrive at a

sentence that gets the desired results. I also feel that imprisonment as a con—
dition of a suspended imposi t.ion of sentence should never involve more than
one year"s incarceration anyway. If the guy needs to go to jail longer than a

year, he probably should not have gotten an SIS anyway. Of course, the same
argument can be made at the six month level but frequently that young slow
learner comes along that you want to give a good sharp jolt to but still leave
him an opportunity to clear his recqgrd of the conviction and so | would like
to see the latitude of using up to a year®"s imprisonment as a condition of an
SIS and without having to worry" about parole. The cood time deduction is fine.
If the cuy can get along in the institution aid cbev all the rules and get his
cood time deduction, he should be able to earn it.

Under Sec. 5, the Act is take effect on January 1, 1980. The new <riminal
Code goes into effect on January I, 1980, as | understand it at this time, and
we would not have the Eovne problem under the new Criminal Code because the =«
statute specifically authorizes the judge to impose a period of imprisonment
as a condition of probation. I would much prefer to see this Act rammed through
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as quickly as possible to take effect immediately after its signature by the
Governor and thus, cover the period of tine between new and the tine the new
Code con -s into effect.

As you know Jeff Currall has left the District Attorney"s Office but |
have talked to both he and Mike Thompson on this subject before and 1 am sure
they agree with the need for the Bill. I know that Harold Brarni does also
but I"m not sure that anyone else would agree with nry comments about parole.
Since | am going to Anchorage to play Supreme Court Justice for awhile, 1 am
going to send them a copy of this letter and ask that they get their comments
to you directly as scon as possible. I would really like to see this legis—
lation in effe.ot just as soon as it can get passed.

Themes E. .Schulz
Superior Court Jucae

TES:ri

cc: Hon. Jay Rabinowitz, Chief Justice
Hon. Robert Boochever
Hon. Roger G. Connor
Jon. Ecinund M Burke
Kon. warren Matthews
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House Judiciary Committee

Thursday, April- 5, 1979

Chairman Charlie Ps ;r called the meeting to order at 3:00 p.m.
with Representatives Buchholdt, Phillips, 0"Connell, and Ander —
son present.

The subject of the meeting was Senate Bill 176, Ilimitation of civil
actions as applied to minors.

Senator Pat Rodey appeared before the committee as prime sponsor
of the legislation. He testified than the bill 1is basically

a housekeeping -measure, that he first discovered this inconsis—
tency when 1looking at the structure of small claims courts.

As the age of majority for everything (except consuming alcohol)
in the state, the 18 year old person should have the right to
sue in small claims court.

Representative Nels Anderson moved to report out SB 176 and
since their was no objection, House Judiciary Committee reported
out SB 176.
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Alaska Court Systenm

November 16, 1978

Conflict in Statutes Relating
to Capacii Y to Sue or Be
Sued in Small Claims Court

\
There has been some question as to whether it is correct

that anyone 19 years old or older can file a small claim,
or, alternatively, be sued in small claims court as 1is in-—
dicated in the latest edition of the Small Claims Handbook.
Susan Miller is of the belief the correct age should be 18,
in accordance with AS25.20.010 (1977), which states:

Age of Majority. A person is considered to have
arrived at majority at the age of 18 years, and
thereafter has control of his own actions and
business and has all the rights and 1is subject

to all liabilities of citizens of |Jull age, except
as otherwise provided by statute ($ 20-1-1ACLA

1949; ar. 81 ch 37 SLA 1959: am & 5 ch 63 SLA 1977)
(emphasis added)

This statute appears in the Parent and Child chapter of
the Marital and Domestic Relation title. The annotation,
"Effect of the Amendment™ states: "The 1977 amendment
decreased the age of majority from 19 to 18 years.

Susan Burk”, Deputy Administrative Director and Staff Counsel,
with whom 1 agree, believes there 1is conflict 1in the statutes
and that the question could be argued from either side.

For example, AS 09.10.140 within the Limitations of Actions
chapter of the Code of Civil Procedure title states:

Disabilities of Minority, Insanity, and Imprisonment.
If a person entitled to bring an action mentioned
in this chapter 1is at the time the cause of action

occures either (1) under the age of 19 years... the
time of disability 1is not a part of the~time limited
for the commencement of the action....(S 1.14 ch 101
SLA 1962)

The annotations to that statute, relying on Turnbill v.

Bonkov. 3ki 274 F Supp 733 (D. Alas. 1967)?similarly indicate
one must reach age 19 before one can be sued or has the
capacity to be sued.



ch

3ut, under the Parties chapter to the Code of Civil
Procedure title, no exact reference 1is made to a number
of years. AS 09.15.010, Parents or Guardian May Sue for
Injuries or Death to a Child, and AS 09.15.020, Parents
or Guardian May Sue for Seduction of Daughter, speak only

to "the age of majorityl, which would seem to be controlled

by the 1977 amendment above.

However, AS 45.60.091, the definitional section of the
Alaska Uniform Gifts to Minors Act in the Trade and
Commerce t: ““le defines an "adult"™ as one who has attained
the age of 19.years, and a "minor"™ as one who has not
attained the age of 19 years.

It is my belief that Ms. Miller 1is correct, despite the
apparent confusion 1in the statutes, particularly in AS
09.10.140. However, Tfor practical considerations, 1 want
to be sure. If we spread the word that persons age 18 can
be reached through the Small Claims court, there might be
an increase 1in claims filed against them which then would

be met with arguments based on AS 09.10.140. A similar
result may occur where a person age 18 attempts a suit on
his own behalf. Thus, we are going to have to reach a

clear conclusion.

My opinion is that the 1977 amr .ament was intended to
accomplish what it so simply states and that the proper
age for the capacity to sue or be sued 1is 18, the body of
AS 09.10.140 notwithstanding. However, | would like that
opinion certified, so to speak, before we open the CDurts
to a flood of adolescent litigation.

Very respectfully,

Jpnes D. Babb, 4K
Administrative Associate

Susan Burke
Susan Miller

ctt: - YNTr.r~v. i-iels? Vi- """ _mfl "1

->%



LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 12, 1979

SUBJECT: Age at which disability of minority is removed
for the purpose of actions in the small claims
courts. (Work Order No. 6423)

TO: Senator Patrick Rodey

FROM: Kenneth M. Rosenstein

Legislative Counsel

Attached 1is the bill you have requested resolving an apparent
conflict regarding the age at which a person may sue or be
sued in small claims court.

Please be advised that the bill would lower that age to

18 years for the purpose of suits in all courts of the

state, not only small claims. There seems little reason to
limit this only to small claims actions. An 18-year old may
presently enter into a contract for an amount over the $2,000
jurisdictional limit of the small claims court. It therefore
makes sens > to allow him to sue or be sued on such contracts.
If the bill 1is not satisfactory, please advise so that we

can prepare a substitute.

KRM:jdn

Enclosure
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CODE REVISION

CoOMMISSITION

SUPPLEMENT
TO
COMMISSION TRANSMITTAL STATEMENT AND
TENTATIVE DRAFT OF APRIL 18, 1979 ON TITLE A -

ALCOHOLIC BEVERAGES

I. Sectional Cross-Reference Tavle

. Substantive Comparison of Revision with Present Law

I11. Policy Considerations for Legislature



numbers of AS 4,
drsft revision
enced provisions
be assumed to be

l. SECTIONAL CROS

S-REFERENCE TABLE

The following table provides a cross-reference from the
sections of the tentative draft to the appropriate section
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11.
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11.
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See also the Alaska Administrative
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020
040

060 ..iiiiii... - ...

070 .......... -
010
020 ..... -
030
040

to facilitate a detailed comparison of the

; (While the cross-refer—
ect matter, they shoxild not
er scope or content.)

Alaska Statutes

04.05.010(a)
New
04.05.010(a)

04.05.030(a), (b), (d), (&)

050

060
070

090
100
110
130
140

15 AAC 20.250,

See also

15 AAC 20.240 - 15 AAC

and (f); 04.05.010(b)

04.05.010(b); 04.15.030(hb);

04.10.030; 04.05.050

04.05.040

04.10.010

04.10.180

04.10.170

04.10.160; 04.10.230; 04.15.

020( ; 04.10.390

04.10.210; 04.10.260; 04.10.

430(c)

04.10.200

04.10.270 - 04.10.280

04.10.270; C4.10.300

New

04.10.440; 04.10.310

New

04.10.370

04.10.020; 04.10.040; 04.10.

130; 04.10.410; 04.10.145 -

04.10.146

04.10.140

04.10.139

04.10.320

04.10.450; 04.10.040 - 04.10.

130; 04.10.145 - 04.10.146;

04.10.340

04.10.450; 04.10.140

04.10.280

04.10.190; 04.10.330(b); 04.

10.420; 04.10.360

04.10.190; 04.10.360

04.10.360

04.05.030(c); 04.10.300(a)

04.10.350

04.10 240; 04.10.220

04.15.020(b); 04.15.100(hb)
Code, at 15 AAC 20.220 -

20.250.



Draft Revision Alaska Statutes

04.14.010 — — — it i 04.10.430(a) - (c) ; 04.05.
060

04.14.020 -- _..... 04.10.430(d)

04 .14 _ 030 .ot e 04.10.300(b)- "

04.14.040 _.......... - 04.15.110
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04.16.050 W ———mmm o 04.15.020(Ca), (d) and (h) ;
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04.16.070  —mmmmmmmmmmmmm o 04.15.080

04.16.080 - 04.15.060

04.16.090 04.15.065

04.16.100 New
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04.85.010 —————mmmmmmmmm 04.15.070

04.85.020 ————————mmmmmmmmm 04.10.450

04.90.010 - —————— —mmmmmmmmm 04.15.100

04.90.020 -————--————mmmmmmmmm 04.10.380

04.90.030 -———----——mmmmmmmmm New

0A.90.040 -—————m————mmmmmmm 04.20.010; 04.15.050; 04.10
145; 04.10.300(fF)

Deleted - 04.10.150; 04.15.085; 04.15

090



The present law ™ restriction on credit sales of alcoholic
beverages at retail (AS 04.15.085) is not retained in the revi—
sion. In prohibiting sales on credit (i.e-. , other than by cash
or credit card) only to lodgers at a lodging place which has a
licensed premises, the present lav? appears discriminatory and
seemingly 1inconsistent with common practice. (The lifting of
the restriction against credit sales in the revision should
not be confused with restrictions on credit applicable to li—
censee selling alcoholic beverages on a wholesale basis under
the revision. Credit on inventory to retailers, as indicated
above (Sec. 04.11.040(b), 1is specifically authorized for up to
90 days only).

Another provision of current law not continued in the
redraft is the "B-Girl”?provision, AS 04.15.090. The existing
statute has been held unconstitutional as overbroad discrimina—
tion in a 1973 state superior court decision (Pawn v. State,
Superior Ct., 4th Jud. Dist., Cr. No. 72-140), and its enforce—
ability in current form seems dubious. An enforceable provision
adequate to deal with the problem area and free of constitutional
problems 1is the subject of proposed ABC board regulations cur—
rently being promulgated and would seem a feasible subject for
treatment by regulation under the revision also. (CSHB 47 am,
repealing the current "B-Girl" statute was adopted in the House
during the first session of the current Legislature, it might
be noted.)

ARTICLE 2. MINORS.

The main revision effort with respect to current Title 4 pro—
visions concerning minors has been to improve th-= organization of
the existing law. A limited number of substantive refinements
have been made. One makes clear that consumption of an alcoholic
beverage by a person under 19 is unlawful (Sec. 04.16.070(b)).
Under present law, the offense 1is specified only by regulation
(15 AAC 20.100(b); the validity of the regulation became the sub—
ject of a state supreme court suit, resolved in favor of the state,
(Michael v. State of Alaska, 583 P. 2d 852. (1978)

The exemption under present Ic.; of parents and others from
the prohibition on Ffurnishing to minors is extended to furnishing
between spouses and 1is spe< ifically confined in application to
furnishing in nonpublic places. The exemption is qualified so
as not to bar prosecution for contributing to the delinquency of
a minor if furnishing can be shown to have contributed to the
delinquency (Sec. 04.16.070(e)(2).

The revision clarifies the present law relating to signed
statements of persons on licensed premises when their age as 19
or over 1is questioned to require the signed statement only if
adequate identification 1is not otherwise shown (Sec. 04.16.070(e),
the apparent intent of current law. It also provides for treatment
of minors as adults if arrested for a violation and specifically
authorizes protective custody under AS 47.37.170 as an alternative
to arrest in cases where the minor detained 1is intoxicated or in-—
capacitated by alcohol (Sec. 04.16.100).

-12-



1. SUBSTANTIVE COMPARISON OF REVISION WITH PRESENT LAW
(References are to chapter, article and section
headings appearing in the draft revision)

CHAPTER 6. ALCOHOLIC BEVERAGE CONTROL
AND DIRECTOR.

The ABC board is placed within the Department, of Commerce
and Economic Development, which now exercises administrative
responsibility for some twenty-one regulatory bodies, rather
than in the Department of Revenue as under present law. Com—
merce would seem the more appropriate administrative location,
given the function of the board as a regulatory body.

Standard provisions for filling board vacancies and authori —
zing board per diem and travel are set out, in addition to pro-—
visions authorizing the board to elect officers and adopt rules
for conduct of its business. A specific requirement provides
for individual members® votes on motions before the uoard to
be reflected in board minutes (Sec. 04.06.040(c)).

The board®"s present composition of five members with two
industry representatives is left unchanged from present law,
except to require that one member be from the public health and
alcoholism treatment field. The board chairman is designated
also as an ex-officio member of the Governor®s Interdepartmental
Coordinating Committee on Alcoholism.

The board®"s proposed role as an appeals body, to hear ap-—
peals on protests of the board director"s decisiors (a major
change noted in the transmittal statement) is initially set out
in this article (Sec. 04.06.050(5)). Under current law, the
board may exercise initial decision-making authority on all as-—
pects of licensing as well as all other matters of administration
under Title 4. The role as appeals body is intended to expedite
day-to-day decision making on alcoholic beverage control matters,
without 1impairing rights of parties to board determination of a
disputed matter.

Authority to appoint a board director is conferred on the
board in the revision, subject to approval by the governor,
(as required in art. 11l, sec. 26 of the state constitution.)
Present law gives appointing authority directly to the governor,
subject to legislative confirmation. (Under the state supreme
court doctrine of Bradner v. Hammond, (553 P.2d 1 (1976), legis—
lative confirmation of an ABC board director by statute appears
impermissible. Confirmation has apparently neither been offered
nor required since the court decision, the requirement of current
AS 04.05.010(b) notwithstanding).
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Except for express authority conferred to regulate the
furnishing of alcoholic beverages without charge by a licensee,

the list of specific (but not exclusive) subjects, with which
the board may deal by regulation is streamlined but not in-—
tended to be substantively expanded from present law (Sec. 04.
05.040).

CHAPTER 11. LICENSING.
ARTICLE 1. RESTRICTIONS

Substa tially the same prohibitions and restrictions on
licenses and licensees are continued in this article from
present law, with a few refinements:

-- exemption of sales of alcoholic beverages under
execution from licensing requirements is specifi—
cally extended to sales on enforcement of a security
agreement, and a notice of intended sale is required
to be furnished the ABC director (Sec. 04.11.010(b));

-- serving of alcoholic beverages at office parties or
other private gatherings where persons attending
"chip in" for purchase of beverages is expressly
exempt from licensing or special permit requirements,
in accordance with the apparent intent of current law
(Sec. 04.11.010(c));

-- the current law ™ prohibition of any person®s having
a direct or indirect financial interest in a licensed
business other than the person named on the license is
expressly made 1inapplicable to percentage or graduated
lease agieements approved by the ABC board director;
these agreements, commonly executed now between licensees
and their lessors for licensed premises, are apparently
not intended to be prohibited under current law; also,
management agreements, under which a license purchaser
often manages licensed premises while awaiting approval
of the license transfer, are also specifically exempt
from the prohibition, and authority of the director is
recognized to exempt other persons from the prohibition
when necessary c*i a temporary, transitional basis (Sec.
04.11.020, 04.11.130);

-- makes clear that wholesalers who extend inventory or other
business credit to a tavern or package store licensee, when
credit is limited to 90 days or less, are not taking a fi—
nancial 1interest in a retail business (Sec. 04.11.040(b));
The 90 day period takes particular account of the needs of
rural licensees, who must order large shipments of alcoho—
lic beverages and presumably finance part of the cost of
the shipment from the proceeds of sale of goods shipped.



-- surety bonds in the amount of $2500 required under
present law of beverage dispensary licensees are not
intinued as a requirement; the requirement seems to
ave little practical significance and apparently has
e»rely if ever been relied on in enforcement of the
control laws;

-- references to federal internal revenue strip stamps
required on packages sold at wholesale or retail are
not continued; the federal requirement may undergo
review and the subject is considered most appropriately
left to treatment by regulation at the state level.

ARTICLE 2. POPULATION LIMITATIONS,
PUBLIC NOTICE, PROTEST AND CONSENT.

The population limitations on licensing (quotas) continue
unaltered from present law. In the case of licenses issued outside
a city or unified municipality, the revision makes present practice
explicit, that 1is, in computation of population within a five-mile
radius of premises proposed to be licensed, the population of the
area of a city or unified municipality within the five-mile radius
is excluded (Sec. 04.11.050(1)). The source of population figures
to be relied on in determining quotas is anticipated under the re—
vision to be established by regulation.

Tourist facility licenses are continued as an exception to
quota requirements, but a 10-room minimum guest accommodation is
set for a facility to qualify, and, once granted a license, the
facility is then included in subsequent quota computations for
the particular type of license 1issued (Sec. 04.11.050(b) - (c)).

The public notice requirements for new license or license
transfer applications are continued in the revision as under
existing law, with some minor refinements to facilitate administra—
tion. The present option under statute to require paid notice of
an applicant 1is applied to license transfers 2 well as new license
applications (Sec. 04.11.060(h)).

The special requirements of present law calling for public
consent to new licenses or license transfers in rural areas are
continued; again, to facilitate administration, present law re—
quiring consent petitions to be signed by a designated number of
adult bona fide residents is changed, so as to require signatures
of the same number of qualified voters (Sec. 04.11.100;. (The
requirements Tfor public consent by petition, it might be noted,
apply under both the present law and the revision to the outside-
city areas of organized boroughs, as well as to unorganized
borough areas outside cities. Their application to outside-city
areas of organized boroughs had been challenged in a superior*
court action 1in 1977 but were sustained (Trussel v. Brown, Super—
ior Ct., 4th Jud. Dist., No 76-1384, 1977)T



As to protest of license applications, wixhin a municipality
the governing body continues to be the vehicle of protest for premises
within the municipality (Sec. 04.11.070), but protest may also be
made directly by a municipal resident or any other person directly to
the ABC board director (Sec. 04.11.080), an option which seems un-—
certain under present law. Qutside a municipality, protest provisions
are also broadened to permit protest to the director by any person,
and protest 1is not restricted to persons residing within a certain
distance of premises as under present law. The broadened requirement
is intended to simplify administration. However, the special require—
ment of a 1977 law calling for an election in village areas where a
protest is made by 35 percent of residents within a certain distance
of premises 1is retained in the revision, and the effect of the
election as apparently contemplated under present law is spelled
out (namely, the election is on the question of whether the area
concerned should go "dry"™ (Sec. 04.14.030).

The protest provisions of the revision also are intended to
clarify and simplify the manner 1in which protests are made and re—

solved. A simple informal due process hearing is provided for
initially to resolve any protest properly made, whether made by a
municipality or individual person (Sec. 04.11.080). The require—

ment of present law for an initial fcrmal hearing under the state
Administrative Procedure Act upon municipal protest is not continued.

Any party to the 1initial hearing may appeal the director”s
decision to the ABC board and at that point the more formal APA
hearing 1is accorded the municipality or other party appealing (Sec.
04.11.090). Under present 1law, only the municipality®s right to
hearing, 1i.e., a formal APA hearing, is mandatory upon protest.
Hearings on individual person®"s protests are discretionary with the
board.

To further simplify administration, formal application for re—
newal of licenses is not required in the revision; rather, renewal
is automatic upon payment of the license fee and filing of an affi—
davit relative to any convictions for violations of law by a renewal
applicant (Sec. 04.11.230). Nothing in the simplified renewal pro-—
cess precludes a protest or other challenge to a licensee®s conti—
nuing right to operate, which could be initiated as under present
law by a protest, complaint or other facts communicated to the
director, and a hearing if disciplinary action 1is proposed. How —
ever, the formal procedure under present law, for renewal applications
to be transmitted to local governing bodies and an APA hearing held
upon protest of renewal, 1is not continued.

As under present law, public notice of renewals, such as by
public posting or newspaper advertisement, 1is not required. The
1976 amendment to the current law noted above calling for an elec—
tion in certain village areas upon objection of 35 percent of residents
to licensing is continued in the case of renewals, as an exception to
the procedure for automatic renewal.



ARTICLE 3. LICENSE AND
CERTIFICATE TO OPERATE.

The major substantive change in the licensing provisions of
the revised draft, as pointed out in the transmittal statement,
recognizes the practical distinction between a license as a valuable
property right, often representing a large financial investment by
its holder, and the privilege to operate a license as a matter to
be carefully regulated in the best interests of the state. For
this purpose, 1issuance of a license under the revision is to be ac-—
companied by 1issuance of a certificate to operate (Sec. 04.11.120).

The certificate to operate in effect takes on the characteris—
tics of a license under current law, as a privilege to operate a
business which may be granted, renewed, transferred, suspended or
revoked. The license itself is distinguished in the revision as a e
separate qualified personal property right which may be used as any
other property, except that (1) transfer of the license continues
subject to application to the ABC board director, to insure that a
license transferee is as qualified as a new licensee and that trans—
fer of location also conforms to requirements under the proposed code,
and (2) attachment and execution upon licenses 1is authorized only
"to the extent otherwise permitted by law"™ (Sec. 04.11.110). [The
policy of current law exempting liquor licenses from execution (AS
09.35.087) appears to be to prohibit one general creditor from being
allowed to place himself in a preferred position over other general
creditors of a licensee; see C.Y. |Incorporated v. Brown, 547 P.2d 1274
(1978). In a separate measure prepared by the Code Revision Commis—
sion and introduced into the current legislature as HB 56, the exemp—
tion of present law is continued to protect the license from legal
process to collect an unsecured debt (except for bankruptcy proceed—
ings) . It does not encompass security interests in licenses created
contractually under the state"s codification of Article 9 of the
Uniform Commercial Code (AS 45.05.690 - 45.05.794) to secure payment
or performance of an obligation, and the revision does not bar
creation of such security interests in the license as would occur,
for example, when a license purchaser executes a written consent to
transfer the license to the vendor as security in the event of de—

fault on payment of the purchase price. The state supreme court
recently held that the right to petition the A3C board for license
transfer can qualify as a security interest. See Queen of the North,

Inc., v. LeGrue, 582 P.2d 144 (1978).]

With the qualifications noted, the license 1is intended to be
treated as other personal property; the use of the license however,
remains subject to regulation under the police powers of the state.
As an exa.nple of the application of this concept, if a certificate
to operate under a license is suspended or revoked, the license can
still be the subject of an application for transfer to another party,
whc then can apply for a certificate to operate a business under
the license.

While the distinction between licenses as property and certificates
to operate is not traditional in statutes of the states relating to
alcoholic beverage control, it is submitted as a practical and equit—
able means of balancing a licensee®"s right in the considerable investment



in his license with the state"s power of regulating the alcoholic
beverage business in the public interest. (The distinction .is,
moreover, far from rovel; parallels might be found, for example,
in limited entry permits, which are essentially freely transfer —
able and irrevocable, and regulation of use of the permits through
the required fishing license, or even more Ffamiliarly, the right
to own or dispose of a motor vehicle and the privilege to operate
the vehicle.)

Only the holder of a license under the revision may qualify
for a certificate to operate. As a“"technical point, it should
be noted that the use of the term "license" 1in the revision in-—
cludes certificates to operate, except where the latter term is
expressly used in the context of a provision (Sec. 04.11.120(b).
[In this regard, a drafting correction should be noted at page
37, line 16 of the draft; the term "license" should read "Ili—
censee"s certificate to operate". At page 37, line 18, "license"
shouldread "certificate to operate".] However, interim certifi—
cates for a limited time period are authorized in a few cases for
transitional purposes, mainly the operation of licensed premises
under a management agreement by a license purchaser, or the interim
operation of premises of a deceased licensee (Sec. 04.11.130).

ARTICLE 4. CLASSIFICATION OF"LICENSES.

The revised article on types of licenses retains and stream-—
lines existing classifications of licenses and clarifies the ap—
parent intent of existing lax;. In addition, a few limited changes
in existing law are made, primarily as follows:

-- holders of recreational site licenses are authorized
to sell hot-spiced wine at the site of a recreational
event, 1in addition to beer (Sec. 04.11.140(1)(G);

-- in-flight catering licenses are authorized for sale
of alcoholic beverages to certificated domestic and
international air carriers;

-- special permits, currently authorized only by regu—
lation under AS 4, are expressly provided for in the
proposed statute (Sec. 04.11.140(1)(l) and Sec. 04.
11.145); the current special events permit is broadened
to authorize sale of wine as well as beer by political
and charitable organizations, as well as fraternal,
civic or patriotic organizations (Sec. 04.11.145(a);

-- community liquor licenses, currently authorizing
beverage dispensary and retail package store licenses
to first and second class cities, are authorized with—
out the necessity of a local option election prohibiting
sale of alcoholic beverages other than by the city or
under a tourist facility license. In current administra—
tive interpretation, the two references in AS 4 to community



liquor licenses (namely, AS 04.10.139 and 04.10.430(c))
are apparently construed to require such £ election,
but the statutes appear also to support the meaning

as clarified in the revision. In-addition, the
restriction of eligibility of cities under current law
to cities not having a private beverage dispensary or
retail package store license in effect within the muni —
cipal boundaries before June 1, 1970 is not retained.

ARTICLE 5. FEES AND TERMS.

No change 1is made 1in license and permit fees or duration.
As discussed above, licenses for which annual fees are not timely
paid are not forfeited as under current law but instead lapse
and may be reinstated within a three-year Deriod upon payment
of the accrued fees plus a penalty payment.

ARTICLE 3. APPLICATIONS.

Rather than stipulate by statute specific contents of a
license application, as under current law, the revision vests
the ABC board director with discretion to prescribe contents of
an application (Sec. 04 11.190). The current requirement of law
that a beverage dispensary or retail package store licensee be a
one-year resident is not continued because of its doubtful consti—
tutionality .

The revised article also sets out statutory criteria for
determining whether or not a license and operating certificate
issuance or transfer is in the best interests of the public
(Sec. 04.11.210). Current law, while establishing objective
criteria such as quotas for licenses and restrictions on who may
hold a license or interest in licensed premises, provides little
in the way of policy direction on the more subjective criteria
of licensing. The proposed section 1is intended to define the
criteria to provide some degree of specificity on this basic
licensing consideration.

ARTICLE 7. RENEWALS, TRANSFERS,
SUSPENSIONS, REVOCATIONS.

As discussed above, license and operating certificate re—
newals are provided for in the revision without the necessity of
formal application as if for a new license. The current req\ ire-
ment of law that licenses must be exercised or active for at ieast
30 days during the year preceding renewal 1is not retained 1in the
revision (Sec. 04.11.230(d)); the apparent intent of the require—
ment, to discourage monopolistic practice, 1is understood to be
within the scope of the anti-monopoly provisions of AS 45.52.



The revision alters the requirement of current law that appli—
cations for transfers of licenses may not be approved unless all
debts and taxes owed by the transferor to a creditor of the business
are paid or satisfactory arrangements for payment made; rather, an
affidavit of the transferor stating the amount of debts and taxes
owed and identifying the creditors is required, and notice is to be
provided any creditor or taxing authority of the application and the
amount owed" (Sec. 04.11.190(c)). While simplifying the transfer pro-—
cess and avoiding an ABC role of debt collecting, the modified re—
guirement 1is considered an adequate balancing of the licensee®"s interest
in transferring freely with the need for protection of creditors.

As indicated above, suspension$ and revocations under the
proposed code are intended to apply only to certificates to operate
(the license being distinguished as a personal property right).
Grounds for certificate suspension and revocation are expressly set
forth in the revision (Sec. 04.11.250) and are intended to specify
grounds which appear fairly implied but are not stated in current law;
they are based in part on current regulations in effect under existing
law.

CHAPTER 14. LOCAL OPTION.

The current provision of law authorizing elections on sale of
intoxicating liquors within cities, AS 04.10.430, has been completely
redrafted to answer a number of questions on meaning and application
of the provision as amended over the years (Sec. 04.14.010). The
current law implies that at least two questions may be the subject of
a local option election, namely, whether the city jhould be "wet" or

"dry", and, if not "dry", whether sale should be permitted only under
a community liquor license of the kind authorized first and second
class cities under other provisions ofcurrent law. This effect is

spelled out in the revision.

The current law"s prohibiting in case of a "dry" vote,
further license 1issuance in the city "for a period of one year™
(AS 04.10.430(a)) seems to be so ambiguous as to intended effect
that it is not retained, but the provision under current law for
extraterritorial effect of a "dry" vote, so as to prohibit new
beverage dispensary or package store licenses within five miles of
the city, 1is continued. Should the option of a community liquor
license rather than "dry" status be elected, no extraterritorial
effect appears intended under present law or is provided for 1in
the redraft.

Unlike the current law, the exclusion of all licenses within
the city having elected the community liquor licence option carries
no exception for tourist facility licenses and rxtenn.L. to renewals

and transfers of existing, licenses a S - W e 1 1 - t h e
only category affected under present law), but licenses issued
before September 10, 1972 -- the effective date of the_ furxejillLJ-aw-
authorizing local option election /or comniunltv..._.licenses -- remains
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Current law calling for a mandatory local option election
in a city in which there are no licensed premises before a
license may be issued is continued and is intended to prohi—
bit sale under either a permit or license-if the majority vote
is "dry", the same effect as under current law (Sec. 04.14020)).

The one provision of current law which now has the effect of
authorizing local option election on the question of "wet"™ or "dry'
(but not community license) status 1in unincorporated areas of the
state, upon a 35 percent protest of license issuance, renewal or
transfer, as noted above, 1is also retained and the effect of the
election expressly spelled out and made consistent with the effect
of a "dry" or subsequent "wet" vote within a city (Sec. 04.14.030).

Sales in an area in violation of a "dry" ban continue to be
penalized as a misdemeanor (Sec. 04.14.040(a)). (The term "class A
misdemeanor is used in the revision to conform to classifications of
penalties taking effect January 1, 1980 under ch. 166 SLA 1978, the
criminal code revision.) The revised section makes clear that mail
or telephone orders originating from a "dry" area to a package store
ili an area not prohibiting sale do not per se constitute a viola—
tion (Sec. 04.14.040(b)).

Provisions specifically authorizing seizure of conveyances
utilized in connection with illegally-sold alcoholic beverages
and specifying the conditions of seizure are added to current
law (Secs. 04.14.040 - 04.14.060), essentially as they appear 1in
pending proposed alcoholic beverage control legislation introduced
at the request of the Governor (HB 219 of the current Legislature.)

The local option elections authorized in this article, while
obviously principally intended as an alcoholic beverage regulatory
means for rural areas, continue 1in the revision, as under current
law, to be applicable within any city of the state, regardless of
population or location. A 35 percent petition of municipal voters
continues prerequisite to any local option election.

CHAPTER 16. REGULATION OF SALES
AND DISTRIBUTION.

ARTICLE 1. OPERATION OF PREMISES.

The present prohibition of law on serving intoxicated persons
is changes so as to proscribe serving "visibly intoxicated" persons,
largely to facilitate enforcement as a practical matter (Sec. 04.16.
050). In addition, the present restriction of law on permitting
intoxicated persons to remain on licensed premises is modified
so as to permit an intoxicated person to remain in order to avoid
unreasonable risk of bodily harm to the person (Sec. 04.16.050).



ARTICLE 3. DISTRIBUTION.

To the knowledge requirement imputed to licensees under
current lew, i.e., that the person from whom they purchase
alcoholic beverages on a wholesale basis is properly licensed,
the revision adds a similar requirement for the person selling
on a wholesale basis as to purchasers from him (Sec. 04.16.120).

The article also specifies that shipments of alcoholic beverages
into and within the state for sale other than to licensees are contra—
band, with exceptions for mail and telephone orders, as authorized
in the revision at Sec. 04.14.040(b) and other exceptions as deter —
mined necessary by board regulation (Sec. 04.16.110). Current law
specifically declares to be contraband only shipments into the state
for sale other than to a licensee, but application of the concept
to such shipments within the state seems implicit in the current law.
The present exemption of alcohol used for religious, industrial,
pharmaceutical or medical purposes from the provision 1is continued,
in the definitions article of the revision (Sec. 04.90.040(2)).

CHAPTER 85. MISCELLANEOUS PROVISIONS.

The broad grant of authority to municipalities under present law
to adopt alcoholic beverage control ordinances consistent with the
state law is retained, with an additional requirement that the ordinances
not impede implementation of the policy of the state law (Sec. 04.85.010).
The- additional provision is intended to insure that the statewide policy
set forth 1in the proposed title is paramount to local enactments, which,
strictly speaking, may be "consistent with" but not otherwise comport
with the state policy.

Not continued 1in the revision is a provision of current law
enacted in 1976, which authorizes 1in "dry" municipalities ordinances
making sale a misdemeanor "whether the sale 1is made pursuant to license
or otherwise” (AS 04.15.070). The revision provides for the phasing
out of sale operations upon a "dry"™ vote; 1in addition, municipal
authority already granted in the section to regulate consistently
with state law would seem adequate Tfor making sale in violation
of local option a local as well as a state offense.

It might be noted that the exercise of municipal regulatory
power by orgnized boroughs, both under the proposed code and
current law, 1is assumed to be subject to the restrictions under
AS 29 on borough acquisition of areawide borough powers and
powers exercised by boroughs 1in the area outside cities only.

[A drafting oversight, omitting present law intended to be
included in the revision should be corrected in this chapter of
the tentative draft, as follows. At page 37, between lines 3 and
4, insert:

"Sec. 04.85.020. REFUNDS TO MUNICIPALITIES. The amount of
license fees, excluding wholesale license fees, collected under
AS 04.11.170 within a city, borough area outside a city, or unified
municipality shall be refunded semi-annually to the city, borough
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or unified municipality. However, 1if the director determines
the local government fails to exercise its power to enforce
actively federal and state laws and regulations and local
ordinances governing the manufacture, barter, sale and posses—
sion of alcoholic beverages within the municipality, the
commissioner or revenue may deny a refund under this section
until the director determines enforcement is actively resumed."

The provision derives from AS 04.10.450.]

CHAPTER 90. GENERAL PROVISIONS.

The informal hearing and the appeals procedure for licensing
set out earlier in the revision (Sec. 04.11.090) 1is applied 1in
this chapter to all actions of the director. Under current law,
the Administrative Procedure Act governs all proceedings under
Title 4 (AS 04.05.030(F)). Summary suspension of the operating
authority of premises 1is expressly authorized for up to seven
days, however, without a right of hearing or appeal (Sec. 04.90.
020(b)).

The chapter specifically designates ABC enforcement officers
as peace officers and indicates their particular powers as enforce—
ment officers (Sec. 04.90.030).

The definitions section of the chapter incorporates the
existing Title 4 definition of "alcoholic beverages" with two
modifications; first, alcoholic beverages used for religious,
industrial, pharmaceutical or medical purposes, as defined by
ABC board regulations, are excluded and, second, any nonliquid
substance having alcoholic content and intended for human consum-
tion, i.e., "powdered alcohol”, 1is included within the definition
(Sec. 04.90.040(2)). With regard to the latter, it is recognized
that the question of permitting any use of the relatively new
substance, "powdered alcohol"™, 1is currently under legislative
scrutiny, and the inclusion of this form of alcoholic beverage
within the definition 1is intended only to insure that it 1is
subject to control should it not be prohibited entirely or
separately regulated through other legislation.

"Transfers"™ as used in the proposed code is defined to in—
clude both transfers of location and ownership (unless the context
of a provision requires otherwise), and in addition, a transfer
of ownership 1is defined to include replacing one named licensee
with another or addition to a license of another named licensee;
deletion of a named licensee would not itself be regarded as a
transfer of ownership, reauiring A formal application for trans—
fer (Sec. 04.90.040(21)).

"Municipality"” 1is defined in the chapter to encompass both
home rule and general law municipalities (Sec. 04.90.040(12)),
an application not expressly stated in the current law but pro—
bably effective under current judicial interpretation of the
applicability of state statutes to home rule local governments.
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[As a technical refinement, at page 69, between lines 15 and
16 of the tentative draft, a definition of "director"™ as the "board
director”™ should be inserted.]

. POLICY CONSIDERATIONS FOR THE LEGISLATURE

As indicated in its transmittal statement, the commission has
been working towards an essentially technical revision of Title 4,
with the primary effort being to improve the organization and content
of the current law without altering its .rlying policies. None-—
theless, 1in the course of its research effort described in the trans-—
mittal statement, the commission has identified policy areas which
it believes the Legislature should give particular attention to 1in
developing ard maintaining a modern and effective alcoholic beverage
control law.

The commission is not recommending changes in present policies
necessarily but rather that the policy concerns be reviewed by the
Legislature.

Initially, some “airly specific concerns are briefly otlined,
and, then, a fundamental policy concern noted. The specific concerns
relate to:

A. Administration

1. Composition of the ABC board, specifically the requirement by
law that two of the five board members be selected from the retail
alcoholic beverage industry. The state 1is apparently alone 1in
requiring industry membership. The state®".> recent "sunset" review
of the ABC recommends reduction of required industry membership to
one member (see "A Performance. Review of the Alcoholic Beverage
Control Board"™, Division of Legislative Audit, State cf Alaska,
November 3, 1978, p. 8).

2. Board regulatory authority, in terms of the broad statutory
discretion conferred on the ABC board to regulate the industry

"in the public interest". An alternative approach is to exercise
control moie by statutory means, with board rulemaking authority
limited to designated subjects. Broad regulatory authority, how-—
ever, is typical of almost all states utilizing boards as the
control agency.

B. Licensing

1. The quota system of licensing, in terms of an evaluation

of the validity of the traditional reasons advanced for limit—

ing the number of licenses on a population basis, 1i.e., the
encouragement of moderation and high standards of operation

through protection from injurious competition. (A commission
research report specifically explores this question). A.n equitable
means of phasing out quotas so as not to penalize licensees who
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have had to pay substantial prices for their licenses as a direct
result of existing quota restrictions should be part of any
consideration of eliminating quotas. Whether, under a continued
quota system, some license types 1in addition to tourist facility
licenses might be exempt is another concern.

2. Particular license-type considerations, namely, the contemporary
relevance of. limiting sales to beer and wine under some licenses
(e.g., restaurant, pub licenses), prohibiting package goods sales
under beverage dispensary licenses, and prohibiting alcoholic
beverage sales in grocery outlets, might be evaluated.

3. Municipal participation in the licensing process. There appears
to be considerable concern at the local level with the effectiveness
of the current law, which limits municipal participation in the
licensing process to a right of protest and hearing. Alternatives
have been suggested which range from making the municipal recommenda—
tion for license approval or disapproval binding up n the state con-—
trol agency unless arbitrary (at one time the law in the state) to
dispensing with municipal participation entirely. Generally, a
stronger role in municipal license approval appears to be favored

at the local level. The subjc"L appears to be of widespread concern,
and legislative reexamination of this aspect of the current law seems
especially indicated.

C. Local Option

1. Authorizing local option election choices 1in addition to the
choices under present law, 1i.e., "vetIt, "drvIll or community license
status. In particular, authorizing communities which change fronm
"wet" to "dry" status to further limit the number and types of
outlets permitted by quota has been urged (most notably in a formal
city council resolution conveyed to the commission; Resolution #250,
1978, Bethel City Council). Other options which have also been pro—
posed are limited and unlimited community licenses (HB 219 of the
current Legislature), and election to permit only sales of beer and
wine.

2. Authorizing local option elections 1in unincorporated areas,
€.g., outside-city areas of election precincts in the unorganized
borough; wunder current law (retained in the revision), a very I1i—
mited right of local option outside incorporated areas 1is authorized
within two miles of village boundaries, and then only upon protest
of a issuance, "renewal or transfer within the village (Sec. 04.
030(a) discussed above).

3. Authorizing compensation to communities voting "dry" for loss
of alcoholic beverage sales tax revenues. A fear of economic loss
from prohibiting alcoholic beverage sales appears to be a key and
perhaps 1inappropriate consideration of local option elections
under present law.
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D. Enforcement

1. Improving the enforcement function. Enforcement of the ABC
laws and regulations appears to be a particular problem area
under the existing control system, with no immediate solution
apparent. It has been proposed that ABC enforcement responsi —
bilities with respect to the 1300 outlets within the state be
transferred from the ABC board to a special unit within the
Department of" Public Safety. This recommendation 1is made in
the "sunset”” report noted above (at pp. 15-16 of the report,
with a dissenting view of the Department of Revenue set out at
pp. 43(a) - 43(c), and comment of the ABC board chairman at pp.
44(a) - 44(h)).

One evident need 1is coordination of enforcement activities
among the ABC and state and local police agencies, an objective
which presumably could be at least partially attained through
training programs and uniform enforcement procedures. These
might be a starting point for legislative examination of policy
options to strengthen enforcement efforts.

2. Alcoholic beverage control in rural areas. Of all the concerns
presented to the commission in the course of its research, none
have been more forcefully and intensely presented than concern

for finding methods to control alcohol abuse in rural areas of the
state, particularly through control of bootlegging. Stiffer, 1i.e..,
felony, penalties for at least aggravated cases of sales of alco—
holic beverages 1in areas where a local option election has made
sales 1illegal, confiscation of vehicles used for bootlegging pur—
poses (express authority for that purpose 1is conferred in the"
revision, as noted above) and increased enforcement efforts seen

to be the main control techniques advanced to deal with bootlegging

Additional approaches to control bootlegging, together with
other proposals relating to bush area alcohol problems, are offered
in HB 219 of the current Legislature. In a research report the
commission has organized as a checklist possible policy alternative
coming to its attention on the concern. Without endorsing or reconm
mending particular solutions, attention is called to this obvious
policy area needing legislative scrutiny. It should also be noted
that the Criminal Justice Center of the University of Alaska has
been reviewing the subject of alcoholic beverage control in rural
areas of the state and presumably will offer substantive proposals
in its project report.

3. Possible specific enforcement aids, particularly:

a. Reducing hours of sale -- There 1is some evidence within
the state that local action to move up tavern and package store
closing hours from 5:00 a.m. to 2:00 a.m. weekdays has reduced
police problems. Requiring package stores to close shortly before
taverns 1is another alternative of possible practical benefit.
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b. Raising minimum drinking ages -- Nationally, several states
which initially had lowered drinking ages have recently raised them,
partly 1in response to increases in alcohol-related auto accidents
occurring concurrently with the lowered drinking age (whether
raising the minimum results in a decrease of the accident rate
has apparently not been established).

C. Restricting the advertising of alcoholic beverages -- This
is a subject under current review by the Treasury Department’s
Bureau of Alcohol, Tobacco and Firearms, as to the 40-year old
regulations covering national advertising of alcoholic beverages,
and it is also a subject treated in HB 219 of the current Legisla—
ture (with the effect of permitting in-state advertising by manu--
facturers and wholesalers only). Restricting advertising is a
key point of proposals by health and alcoholism officials to dis—
courage excessive consumption.

d. Providing legislatively for rehabilitation of persons
convicted of offenses as a result of alcohol problems, as an
alternative permitted sentence -- Presently, the threat of jail

or a fine precedes a defendant®s consent to treatment; direct
authority to impose the requirement of treatment, 1in place of a

fine or imprisonment, might be considered. (A provision to this
effect exists in the law now, as to rehabilitation of some drug
offenders; see AS 17.12.120. It was also proposed as to alcohol-

related offenses 1in SB 551 of the Tenth Legislature).

These approaches, again, are rot being recommended but rather
special attention is called to them as possible aids, to reduce
enforcement problems within the state, which seem to merit further
study.

4. Liability or immunity from liability in tort of third persons
serving 1intoxicated persons, a subject under current legislative
consideration (CSSB 115 (Rules)).

A number of "scope limitations”™ on commission policy concerns
should be noted here: (1) alcoholic beverage taxation and pricing
policies -- such as rates of state and local taxation, and "resale
price maintenance"™ through price posting and price affirmation --
were not included within the scope of the commission®s research
effort on Title 4 and are thus not referred to as possible policy
concerns, (2) in commission deliberations, occasion has not yet
been taken to communicate directly with representatives of the
wholesale industry, and their concerns thus may not be reflected
in the review above, and (3) while the commission is cognizant of
the fact that a regulatory board is not the control agency in a
number of the 32 "open license"” states, (as distinguished from the
18 "controlL" states having a monopoly, or "state-stores"™ system of
control at the wholesale or retail level), the commission has pre—
sumed the state ABC board as the regulatory agency.
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Finally, one overriding policy concern remains to be
identified:

The relationship of laws restricting access to alcoholic
beverages and alcohol-related problems 1in society. While much
attention has been devoted nationally to prevention and treatment
of alcoholism and alcohol abuse, surprisingly little in the way
of factual data seems to have been formulated nationally on the
basic question of whether laws restricting legal access to alcohol
help significantly to reduce alcohol-related problems. The basic
thrust of a modem state regulatory policy would seem to depend
on an assessment of that question.

There appear to be cwo distinct schools of thought on the
subject. One, supported by alcoholism and health authoritie. ,
appears to hold that there is a clear relationship between
overall alcohol consumption and the level of alcohol problems in
society, and tha*" restricting access through legal means 1is one
way to discourage or reduce consumption and thereby lessen alcohol
problems.

The rationale of reducing per capita consumption extends not
onlv to direct means of lessening access (such as minimum drinking
ag".s and restrictions on hours and conditions of sale), but also
t ) restrictions on advertising, to maintaining a reasonably constant
relationship between the price of alcohol and levels of disposable
incor.e (e.g., 1increasing price according to increase of per capita
disposable 1income), and to other means forming a "constellation”
of public policy efforts rendering alcohol a less accepted and
significant aspect of oar culture. Under this rationale the
relevant question 1in governing alcoholic beverage manufacture and
distribution would be whether a proposed regulatory measure would
contribute to higher consumption levels and therefore an increase
in alcohol-related problems and the costs resulting from them.

The contrary school c¢c_ thought, supported and encouraged by
the industry 1in large part apparent-!.?, holds that liberal or strict
alcoholic beverage control laws have little effect on patterns of
consumption and that attempts to control access to alcohol through
legal means are not effective. Encouraging a healthy attitude to—
wards drinking, that 1is, moderation, rather than controlling
availability, 1is urged as the appropriate public policy goal.

Perhaps the obvious disagreement on this fundamental question,
and the research only beginning now to emerge to resolve it, helps
explain the absence of any proposed "model 1law"™ of alcoholic
beverage control and, as well, the differences 1in regulatory
practices among the states. In any case, the commission has com—
piled research material from within and outside the state on this



guestion, as well as other materials. A workbook has been
maintained of in-state survey responses (with many specific
suggestions), proposed legislation, checklists of policy
alternatives, and commission research memoranda. Recorded

and indexed commission deliberations have also been maintained,
and other information compiled which should be of assistance in
any current legislative evaluation of the underlying policy of
Title 4. As indicated, the commission views the policy concerns
identified in this supplement as the prerogative of the Legisla-—
ture to decide.

As also indicated in the transmittal statement accompanying
its tentative draft of Title 4, while the commission has not yet
taken filial action, it plans no further action on AS 4 until re—
ceiving further direction from the Legislature.
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15 "lease"
23 "and"
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9 "or"
18, 22 "(a)"
< 26

5
21
22 "reinststed"

24 "or otherwise revoked"
12 "this chapter”
1 "and"
7 (period) "."
14
28 "order"
19 "and certificate
operate"”
21
25
29 "(b)"
4 "No"
25 "deliver™”
18 (first) "or"
18, 23
12 "Sec. 04.16.100"
17 "Sec. 04.16.110"
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4 "Sec. 04.16.110"
11 "Sec. 04.16.120"
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"CHAPTER™
21 "ELECTIONS™
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18, 19, 21 "license"
25 (comma)
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5 "license"
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after "perty": subject to -this
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after "title": excluding sec. 11
of this chapter

after "0lI0r and AS 04.14.030
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sec. 200 of this chapter and

AS 04.14

(semicolon) J_
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the type of 1.Tcense he holds
orders
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after "(a)": Except as provided
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Sec. 04.16.110

5ArW.1"6.126
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HEPARTMENT OF REVENUE

OFFICE OF THE COMMISSIOHFF

May 28, 1980

The Honorable Charles Parr
Chairman

House Judiciary Committee
Room 124 - Captiol F.uilding

Dear Representative Parr:
Re: HCS CS for Sponsor Substitute for Senate Bill No. 239

HCS CS for Sponsor Substitute for Senate Bill No. 239, an Act relating
to alcoholic beverages, was referred on April 15 1980 to the House
Judiciary Committee.

For the consideration of. the House Judiciary Committee, | am enclosing
a copy of a Fiscal Note prepared by Patrick Sharrock, Director, Alcoholic
Beverage Control Board, Anchorage concerning the proposed legislation.

Sincerely,

R. D. Stevenson
Special Assistant

cc: The Honorable Russ Meekins
Chairman
House Finance Committee

Joseph K. Donohue
Deputy Commissioner
Department of Revenue

Patrick Sharrock, Director
Alcoholic Beverage Control Board
Department of Revenue



FISCAL NOTE

R.E(}UEST .

Bill/Resolution No.  HCS CS SS SB#239

Title delating to Alcoholic Beverages

Remieste.H hv House Judiciary Committee Date

1L FISCAL DETAIL
Agency Affected Department of Revenue

Program Cateeorv Affected  Consumer Protection
Budget Request Unit(s) Affectec  Alcoholic Beverage Control Board

EXPENDITURES  (Thousands of Dollars)

* *
vig R YA BV S 1y Y & A

100 PERSONAI SERVICES
300 TRAVEL

300 CONTRACTUAL 15.0
400 COMMODITIES 3.0
500 EQUIPMENT

600

700

LAND & STRUCTURES
GRANTS. CLAIMS. ETC.

TOTAL -0- 18.0 -0- -0- -0- -0-

FUNDING  (Thousands of Dollars)

GENERAL FUND -0- 18.0
FEDERAL FUNDS e

OTHER (Specify)

POSITIONS

111 ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

NOTES:

1) With passage of this legislation, agency regulations will require review
and modification. This will require contracting with the Department of
Law for an Assistant Attorney General. Costs associated with writing
regulations will be at least” $15.0. Comrcodjties costs are for printing and
distribution of the new law aM regulations to licenses and the public.

2 Annual General Fund revenues are increased $350.0 from increases for
certain license fees. (See attached schedule)

May 28, 1980 : A A B P
V. DATE KF(QSIIEEPN%@ED PCYOhOIiC %gxeé%%c%thrr{t%I hﬁrd /s, /¢ /1t
Original: Legislative Finance PHONE _ Anchorage -
(von Budget and Management Juneau TT5-2300

Prime Sponsor (First Legislator Named)

33-001  (Kr\. 10/78)



Attachment to Fiscal Note HCS CSSSSB 239 May 28, 1980

Present Tv No. of License Fee Total Fees
Licer Licenses Present Proposed Present Pronosed
Beverage Dispensary 1,250 775,000

Over 1500 pop. 392 1,000 392.000

Under 1500 pop. 228 500 114.000
Retaill 436 600 750 261,600 327,000
Club 57 400 600 22,800 34 200
Restaiurant 141 300 ) 300 42,300 ) 47 700
Roadlvause 18 150 ) 2,700 ) ’
Common Carrier 58 250 350 14,500 20,300
Wholesale (General) 17 500 1,000 77,750 117,500
Wholesale Malt,

Beverage and Wine 7 100 200 10,200 - 10,700
Pub 1 300 400 300 400
Recreational Site 10 300 400 3,000 4,000
Conditional Contractor

Permit 0 300 600 300 0
Community
Brewery
Bottling Works
Distillery No licnese currently issued
Retail Stock
Winery

Total 1,366 941,450 1,315,200



For.Ti No. 01-001

STATE OF ALASKA
OFFICE OF THE GOVERNOR

dept: flkski L-tc”o laivyuiy
ATTN:y|tiUE6 AACL\cACUF(IN ~ "tnACArA
Return letter with draft
Return letter with comment
Reply direct
Action

Your information

REMARKS:

FROM: Date :_ 5 /~_C/)fo

Ujyfrirdkvt Ofhc/fiL

TA n ok Alaska
OFFICE QF THE GOVERNOR
JINEALN

MS. SANDRA STRINGER

HOUSE JUDICIARY COMMITTEE



THE LEGISLATURE 01* THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL note ;-
i
I.  REQUEST
Bill/Resolution No. House CS for CS for Sponsor Substitute for SB 239

Title"An Act relating to alcoholic beverages; and providing for an effective
Requested bvn House Judiciary Committee Date 5-29-80 date."

Il. FISCAL DETAIL
Agency Affected Office of the Governor
Program Category Affected Executive Operations
BRU, Program, or Subprogram(s) Affected Lt. Governor Office - Elections
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85

LOO PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EOUIPMENT }
600 LAND & STRUCTURES

.70 GRANTS. CLAIMS. ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

0
POSITIONS
FULL TIME
PART TIME
TEMPORARY
0

I. ANALYSIS (See Fiscal Note Preparation Instructions, Section Ill)

It is impossible to determine how many village local option elections
might occur. As the number of elections is unknown, the Tfiscal impact
is 0, however, fiscal impact will occur when elections are conducted.

IV. DATE 5~29~80 PREPARED BY Patty Ann Polley $ .
AGENCY Division of Elections T j/

Original: Legislative Finance PHONE 586-6181

cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/79)



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE

I REQUEST
Bill/Resolution No. House CS for Senate Bill 365

Title "An Act relating to local option and establishing penalties for

Requested by House juaiciary------- violaLiuus uf liquux Life."

Il.  FISCAL DETAIL
Agency Affected Office of the Governor

5-2730
—————————————— CommiLLee-———-——mmmmmm

Program Category Affected Executive Operations

BPU, Program, oi Subprogram(s) Affected Lt. Governor Office - Elections

(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 80 FY 8L FY 82 FY 83 FY 84

100 PERSONAL SERVICES
200 i

TRAVL'i
300 .CONTRACTUAL
400 COMMODITIES
300 EOQUIPMENT }
600 LAND Si STRUCTURES
700  GRANTS. CLAIMS. ETC.
1
TOTAL

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

0
POSITIONS
FULL TIME
PART TIME
TEMPORARY
0
III. ANALYSIS (See Fiscal Note Preparation Instructions, Section 1)
It is impossible to determine how many village local option
elections might occur. As the number of elections 1is unknown,
the fiscal impact is 0, however, fiscal impact will occur
when elections are conducted.
IV. DATE 3-29-80 PREPARED BY Patty Ann Polley O
AGENCY Division of Elections V
Original: Legislative Finance PHONE 586-6181
cC: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/79)

FY 85
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FISCAL NOTE

REQUEST

Bill/Resolution No. SB 365

Title An Act imposing penalties on persons who deal in intoxicaring ~<rywqg v-"Fhn"ir p

Requested by Senator Sackett Date 1/28/80 /license
<ANQALCL|?L& - Sri"S 3%)

Il.  FISCAL DETAIL

Agency Affected Donartnvsrtr of T
Program Category Affected” Administration of Justice
BRU, Program, oi Subproeram(s) Affected Prosecution

(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FYsl 1 FY 82 | FY 83 FY 84 FY 85
100 PERSONAL SERVICES
200 .TRAVEL I .
300 CONTRACTUAL 3
400  COMMODITIES 1 -
500 EOUIPMENT 1
600 LAND & STRUCTURES 1
700  GRANTS. CLAIMS. ETC.
. 1
TOTAL 0 0 0 0 0 0

FUNDING (Thousands of Dol lars)

GENERAL FUND L
FEDERAL FUNDS

OTHER (Specify Fund Source) 1

N
=

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I, ANALYSIS (See Fiscal Note Preparation Instructions, Section 1)

This bill, which increases penalties on persons vino deal in intoxicating licruors
without a lice se, can be effectively enforced by state prosecutors without additional
staffing, provided the Governor®s FY81 budget recommendations are adopted. These
recommendations concentrate prosecution efforts at the trial level and increase
prosecution services in rural areas of the state. Tnis bill is very similar to that
portion of the Governor®s proposed legislation consolidating and revising the laws

relating to drug abuse which deals with intoxicating liquors. Both measures have
the full endorsement of the Department of Law.

x. F-vUO
IV DATE January 29, 19S0 PREPARED BY Richard 1. ?eru<s.(Admin. nff-t.
AGENCY Law
Original: Legislative Finance PHONE Af5-3675_

oc: Budget and Management
Prime Sponsor (First Legislator Named)

3"-001 (Rev. 12/79)



I11.  ANALYSIS (centld)

of Title 4. This strengthening of the-local option penalties, found

in Sec. 04.16.200(e)(f), has a valuable social purpose, but, it is one
which will have a price. The major impact of this change will be felt
in the Bethel judicial services area where the majority of communities
having local option ordinances are located. This area is currently
served by two attorneys, one bilingual paralegal and one secretary.

The addition of new cases and an increase in the severity of cases

will place a substantial npw burden on theBethel Office.- This burden
will be felt particularly by the single support staff person. Although
the attorneys and the paralegal should be able to cope with this

change 1in Title 4,.at least until the full impact of the change 1is

felt by the end of FY 81, there will be immediate 1impact on available
clerical services. For this reason we are requesting the addition of =
a clerk/typist 11l at Bethel to handle the additional services which
will be required by this part.



"FISCAL NUIC

REQUEST
Bill/Resolution No, House CS for CS for Sponsor Substitute j.or Senate Bill No 239
Xitle "An Act relating to Alcoholic beverages; artG proviaing tor an eirective date."”

Requested bv lisv 2&7-~ 1980

House Judiciary Uairaittee Dale

I[l. FISCAL DETAIL
Agency Affected ~~ Department of Law
Progn.ni Category Affected, Administration or Justice"
BRU, Program, or Subprogram(s) Affected icrosecution
(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85
100 PERSONAL SERVICES 23.4 25.3 27.3 .. 295 31.9
200 TRAVEL
300 CONTRACTUAL 3.3 3.6 3.9 42 45
400 COMMODITIES 5 5 6 6 7
50Q EOUIPMENT 1.3
600 LAND & STRUCTURES
700  GRANTS, CLAIMS. ETC,
TOTAL 28.5 29.4 31.8 34.3 37.1

FUNDING  (Thousands of Dol lars)
GENERAL FUND 28.5 29.4 ;5 318 34.3 371
FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS
FULL TIME 1.0 $,° I° 1.0 1.0
PART TIME
TEMPORARY

. ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)

There are two parts of this act which will
impact on prosecution activities. The first
provides a misdemeanor penalty for an intoxicated person to knov~ingly
enter or remain on premises licensed under Title 4. The extent to
which this provision may be enforced is unknown. The 1impact, however,
could be felt statewide and would be substantial if a program of
selective enforcement were adopted as a local policy matter. Because
the extent to which this provision may be enforced 1is unknown, the
fiscal impact cannot be calculated at this time. The second part

have substantial
is Sec. 04.16.040 which

having an* impact
felony penalties
beverages within
and distribution

V. natp

Original: Legislative Finance

Mav 29.

is that which provides for both misdemeanor and

for the possession and transportation of alcoholic

local jurisdictions which have prohibited the sale

of alcoholic beverages under thte localJdoption provisions

&N I 1J cA". A /LIA‘D
PREPARED BY .KicharcJl (-

AGENCY Denartment—o.f-Law- '}

1980 n-ff-i I'Sr

PHONE "G5-3b95.

cc: Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/79)



1. REQUEST
Bill/Resolution Ko. HOUSE CS FOR f ;;ATE BILL NO. 365

Title "An Act relating to local option and establishing penalties for
Requested bv House Judiciary Committee Date Nay 28, 190Q

violation of liguor laws.”

. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected m Adm inistration of Jusfice
BRU. Program, or Subprogram?s) Affected = Prosecution
(Note: If more than one budget component is affected, separate Tine-item amounts and fUnding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85
100 PERSONA! SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
200 EOQUIPMENT
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.

TOTAL

FUNDING  (Thousands of Dollars)

FEDERAL EONBs

QTh ~R fSpecify Fund Source)

POSITIONS

Il ANALYSIS (See Fiscal Note Preparation Instructions, Section Il1)

This fiscal note should be read in conjunction with our comments
provided in the fiscal note to SB 239. We originally provided a
fiscal note for SB 365 on January 29, 1980. Since that date, the bill
has been revised to provide for additional prohibitions concerning
possession and transportation of intoxicating liquors. These new
provisions will have a fiscal impact on prosecution activities which
are detailed in our fiscal note co SB 239.

8Ul . B—

IV date Nay 29, 1980 ppfparfd p.v Richard I|. Pegues, Aimin. Officer
. o AGENCY ot LaM

Original: Leglslatwe Finance PHONE —

cC: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/79)



ANCHD AGL AUSM 99510

907-276-2879

May 19, 1980

Mr. Jim Thibodeaux
Executive Director *
CHAR

Re: Senate Bill 239

Dear Jim:

Pursuant to our conversation earlier this week, 1| have
researched the questions discussed at our meeting.

With regard to the advantages or disadvantages of having
the statutes of our State specifically set for h that a liquor

license 1is a privilege and not a property ri~nt, |1 have definitely
concluded that the advantages are clearly i, favor of this
situation. Frontier Saloon, 1Inc. v. Alcoholic Beverage Control

Board, 524 p2d 657 (Alaska 1974), stated ttat under the current

law a liquor license holder 1is entitled to due process when dealing
with government authorities, including the Alcoholic Beverage Control
Board. This statement of the law of Alaska was subsequently reaffirmed
in Herschner v. State of Alaska, 568 p2d 996 (Alaska 1977). Under the
proposed law, the situation would be clarified, 1in that the statute
would specifically state that » liquor license is a privilege. One

of the cases cited in Frontier Saloon, 1Inc. v. Alcoholic Beverage
Control Board, was Hornsby v. Allen, 326 f2d 605 (5th Circuit 1964).
This case, cited with approval by cur Supreme Court, would directly
affect the situation regarding due process for license holders once

the new statute passed. In the Hornsby case, the State of Georgia
had statutorily declared that a license was a privilege, but the
Court stated, "merely calling a liquor license a privilege does not

free the municipal authorities from the due process requirements and
licensing and allow them to exercise an uncontrolled discretion”.
Hornsby, supra, at 609.

It is thus clear that license holder.l, under the new statute,
would be entitled to all the due process requirements set forth in the
Frontier case. These include the right to a hearing, the right to
notice, the right to representation, and other rights under the due
process clauses of the United States and Alaska constitutions.

The other aspect of a property right as opposed to a privilege
involves the availability of a license as collateral for loans, and the
fact that a license may or may not be executed upon or foreclosed upon.
The present situation clearly does not allow a license to be subject of
an execution on a judgment. The new statute would further clarify and
expand the protection afforded a license from judgments. Since, 1in the
practical world, banks or other lending institutions will not accept a



liquor license as collateral, the new statute does not take away
anything that presently exists. It merely expands and clarifies
the protection afforded a license.

In sum, my clear recommendation would be not to oppose the
statutory definition of a license as a privilege as opposed to a
property right.

With regard to the other matter we discussed, namely the
inclusion of the weird "shall" as opposed to the word "may" 1in
various provisions of the scatute, 1is clearly a concern. In the -
following provisions of the proposed law this could< be a problem
for license holders.

Section 4.11.320- Denial ofanew license.

Section 4.11.330- Denial of arenewal of a license.
Section 4.11.340- Denial ofa transfer of location.
Sectioi 4.11.360- Denial of transfer of ownership.

Sectior 4.11.370 - Suspension and revocation of license.

These proposed provisions take discretionary power away from

the Board. This cculd most definitely be a problem in all of the
above situations. Section 4.11.330 would seem to require that a
license not be renewed if the Board found that the renewal would not
be in the best interests of the public. This is a very nebulous

standard, and it could be argued by either the Board or members of
the public, that upon the showing of information concerning an
individual license, absent evidence to the contrary, it would be 1in
the public interest to have the license not renewed. This would
represent a definite threat to license holders. Citizens groups,
Moral Majority types, or anyone else in the community could create
considerable pressure on the Board to make a finding that a license

was not in the public interest. I would recommend that the provisions
contained 1in the new statute, with regard to "licenses net. being 1in
the best interests of the public", should be removed. Such statements

are contained in 4 11.330 A1, 4.11.340 1, 4.11.360 1.

Perhaps the most disturbing provision 1is contained 1in 4.1] 370.
This requires that a suspension or revocation of a license take place

if, among other things, "(2) continuation of activities authorized
under license or permit would he contrary to the best interests of the
public, (3) failure on the part of the licensee to correct objectionable

conditions within a prescribed time after the receipt of notice issued

by the Board or 1its agent, (8) occurrence of illegal gambling within

the limits of the licensed premises, (9) occurrence of any public

offense involving moral turpitude on the licensed premises, (10) violation
by a licensee of this title or regulation adopted under this title or an
ordinance adopted under AS 04.21.010".

The most disturbing aspect of Section 4.11.370 1is that it calls for
a mandatory suspension or revocation should certain events occur, even Iif
the licensee had done everything humanly possible to prevent the occurrence



complained of. Thus it would be possible for a
mandatory suspension or revocation for illegal
the rest rooms located on his premises, without his knowledge, and
without his approval, and despite his very best efforts to see that
such an act had not occurred. Likewise, it an offense involving

moral turpitude occurred on the licensed premises, even though the
license holder had done all in his power to prevent such an occurrence
he would nonetheless be faced with a suspension or revocation of his

license. I believe these provisions are very serious threats to
license holders and should be lobbied for removal.

licensee to face a
gambling occurring in

Thank you for allowing me to look into these matters
I would be happy to discuss them further, or to alter this
a format more appropriate for inclusion in your newsletter.

for you.
letter to

Very truly yours

F. P. Pettyjohn



¢Section 1. FINDINGS AND [INTENT. The legislature finds that
the abuse of intoxicating liquor is inflicting very deleterious
effects on individuals, families, and the public at large. The
legislature intends that the manufacture, distribution, and
sale of intoxicating liquor be controlled and regulated under the
police power of the state in such a manner as to mitigate the
deleterious effects of intoxicating liquor on the health, safety
and welfare of the people of the state. The legislature finds,
in furtherance of that intention, that the health, safety and
welfare of the public will be well served by placing a person
on the Alcoholic Beverage Control Board who 1is trained to
recognize the deleterious effect of alcohol in society and who
will be in a position to influence the development of a state
policy competent to mitigcite or neutralize those effects.

Sec. 04.06.020 is amended to read:

APPOINTMENT AND QUALIFICATIONS. The board consists of six
(FIVE) members appointed by the governor and confirmed by a
majority cf the members of the legislature in joint session. A
member of the board may not hold any other state or federal office,
either elective or appointive. Two members of the board shall be
persons actively engaged in the alcoholic beverage industry, except

that no member may hold a wholesale license or be an officer, agent,

or employee of a wholesale alcoholic beverage enterprise. One
member of the board must have training or -experience 1in the
epidemiology of alcoholism. No three members of the board may be

engaged in the same business, occupation, or profession



ALASKA STATE LEGISLATURE

OWN V" -EEC'T .CHAIRMAN FCUCn Y . STATE CAriTCL (RCCVT.VE IICACT*KY
- tEXIMCK . VICE Cr-.AHRMAN *'L'N'EAL". ALASKA SSBSI EILEY C EERRIER
*m ROOEY <8C* i iSi-iETS

FRED E. £EROWS

SUE «N A. SURKE Auril 18, 1979

L. £ K-R.TI. JP.
SUBJECT: Revision of Title.4 -- Alcoholic Beverages
TO= Senator George K. Hohman, Chai
Alaska Legislative Council /
FROM: Jotr. VT. Abbott, Chairman /?jhi

Codle Revision Commission / i.L-AA-

Pursuant to authority granted in AS 24.20.075(c), the Code
Revision Commission has prepared the attached tentative draft,
cared April IS, revising the alcoholic beverage control laws of
the state encom.oassed in AS d. The tentative craft is trans-
mitred for informational ."trjcses for use :v the Legislative
council and annronriate committees during their ccr.sideratl

or legislation rlegarding Title 4.

In keeping with the principal reason for vhic revision cf Tit:le 4
has 1ong been urged, the commission has been ;or.King towargs a
technical redraft of existing law. The commission s primary effort
--Gs ~eer. tc clarify and simlify the subjnet matter of the existing
title (d.e., alcoholic beverage control cu.A..istrauion, licensing,
enforcement and local cotior.) . red=3=£ting current provisions
to remove ambiguities, |nconS|stenC|ms anc anachronisms, ceveloping
the pparer.t intent of a number or provisions , and filling in gaps
eas of the law in a manner consistent wirh the noliev under-
Title 4..

r.e 2echn®™ae red2aau effort haC innaVe22ly 17vcl ec sene suhs tan-
tive changes cf 1 mI1LCc scone: 1T 1C noL feaCibla to arrerpt to
207K Bye ¥V cha fe resulcir.g Trera 2 V2ez— lng Cf the ;sent law,
cWrcc-re fere2c aai.e c: Ce™mMhc oo 5 Y 2 code ¢ i sicr.s
Vih Leei2 cl*2<ir232=C in the 2m*Rer.- t1z-¢ "™r-- -2 iiirrimMd

£5 a Suzz  e—% —2 *21C remcrar.a-— Ow —dc¢ r—ere Z2etai.e (v ®Mmpati-

s cr. 2 2 T--icnj wef Ccmmissi -2 2as — Q&vCfa a 2-° S rur.ber of
r"2£2cr<eL-7e charises C 2remote €122, -62 a4 — re cXt-eciaio*af. alcc -
12 2£ve2£Py €02-2C2 acr.inrsr2a—"F= a2 ¢ “Tre cirorre! —clicy

r-c 7~f itL2$ actwa 22actice —wre v wp*ar £E T *c be rre case
ejnce severar exiS 4ef Ctatutes
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-..e_¢c are two major suostantive proposals rc accomplish tr.ese
ruroc ses. Ore relates to cistinguishirg in the lav betwe er.
()" £ -1cucr _tcer.se £ VE_tcDif ;rct>f: right end (2) the
ilege tc crerate £ business under the license es a puldie
ccncern requiring careful regulation in the public ir.terest.
The ¢ her substantive proposal calls for according initia
autho_ity to the ABC director (rather than the beard itse If as
under current lav) tc sake decisions on licensing, enforcemert
end other administrative matters, with the board reservir.g the
righ.n of final administrative decision as an appeals body

me cGirmission has been spending considerable time m its revi—
sion effort to reviewing alcoholic beverage control polioles of
other states, soliciting by letter the views of interested orri-
cials and agencies statewide; and participatingin round- table
conferences with present or former officials and representatives
of the Cabaret, Hotel and Restaurant Owners Association (CHAR),
rural agencies, the ABC board, ABC office, the department C Q.f
lav, public safety and revenue, and the state Office of Ajlcoholis:
and Drug Abuse, all cf whose 1iepresentatives gave generously of
their time and knowledge. Additionally, a vell-attended hearing
on aicoholic beverage control was held in Be thel.

In add!tion :0 the substantive proposals mentioned above, tnere
are policy concerns which the commission believes are the prerc-
gative of the legislature to resolve. Early 1in its deliberations
on Title A, the commission decided not to recommend changes in
the policies underlying existing law. "The attached tentative
draft, therefore reflects what the commission believes to be
existing policy. The commisi ion does recommend, however, that
these pclicies should be reviewed by the legislature, and the
supplement that will follow i1dentifies these policy issues

Ve exnect to transmit the sueclement within a few weeks.

The commission met with the House Commerce Ccmittee on March 16
to discuss the Committee®s report on the Sunset Review of the
ABC Board as it related to the work performed by the commission.
A copy of the attached tentative draft has been provided the
House Commerce Committee at 1its request.

The commission has not vet taken final action. However, due to
the time constraints ct this -&£fis =live sessicn, ar.c at tr.e
recu-:st cf the House Commerce Com tee, we transmit this ter.ta-
tive draft for whatever assistance _r may trovice the legislative

ccmmitbees curing their deliberations cn this subject. Tre
cmm_.issicn rlans tc take nc further action or, AS ”~ until receiving
A»clk--— i"*cm the letislature
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BY THE RULES COMMITTEE BY
REQUEST OF THE LEGISLATIVE
COUNCIL (for the Code
Revision Commission)
1
2
3 - - IN THE LEGISLATURE OF THE STATE OF ALASKA
4 ELEVENTH LEGISLATURE - FIRST SESSION
S A BILL
6 - - " - = "
i&r an ﬁﬁt entitled: Ap Act Q&latlng'go alcqhgdlc beverage cq@E{ol.
7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 Section 1. AS 04 is amended by adding new chapters to read:
9 CHAPTER 6. ALCOHOLIC BEVERAGE CONTROL BOARD AND DIRECTOR.
10 Sec. 04.06.010. BOARD ESTABLISHMENT AND TERM. (a) There is
established within the Department of Commerce and Economic Development-
12 . . . . .
the Alcoholic Beverage Control Board consisting of five members with
overlapping three-year terms. Members are appointed by the governor,
M' subject to confirmation by a majority of the members of the legislature
b in joint session, and serve at the pleasure®™ of the governor.
16 i i i
(b) Two board members shall be actively engaged in the alcoholic
17 * k.
beverage industry but not as holder of a manufacturer®s or wholesale
B . _ .
license or as an officer, agent or employee of a wholesale, distiller,
19
bottler, brewery, or winery.
2 _ - ,
0 (c) One board member shall be actively engaged in the public
1
2t health field and have professional experience in alcohol abuse
22 i,
prevention and treatment.
YA
(d) No board member may hold another state or federal office,
24
whether elective or appointive.
5
(¢) No three board members may be engaged in the same business,
26
occupation or profession.
27
Sec. 04.06.020. VACANCY. A vacancy in board membership shall be
25
filled for the balance cf the unexpired term in the same manner as
29
the original appointment.
LA-L
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Sec. 04.06.030. COMPENSATION. Board members receive no salary
but are entitled to per diem and travel expenses authorised by law
for other boards and commissionsv

Sec. 04.06.040. CHAIRMAN AND MEETINGS. (a) By a majority vote
of its membership, the board shall provide for the election and term
of a bo%rd . of

chairman and other officers it considers necessary and

1 -v»Ir

™ - 4 *
may adopt, and amend or rescind other rules it considers necessary

for the conduct of board meetings.

(b) Except as provided in (a) of this section, three members of
the board constitute a quorum for the conduct of business.

(c) The board shall keep minutes of meetings and include
a roster of individual members® votes on motions before the board.

(d) The board shall meet at the call of its chairman unlessa
different interval of meetings 1is .provided inits rules. The board
shall meet at leas™? once each year in each judicial district to
review concerns of alcoholic beverage control and determine whether
modification of existing statutes or regulations 1is advisable.
The._.board shall report any recommendations to the legislature.

Sec. 04.06.050. POWERS AND DUTIES. The board shall

(1) control the manufacture, barter, sale and possession of
alcoholic beverages in the state to protect the public health, safety
and welfare;

(2) assure the proper administration of state laws and regu—
lations relating to alcoholic beverages;

3) adopt regulations considered by the board to be 1in the
best interests of the public;

(&) appoint a director of the board as provided in sec. 060

of this chapter, and employ or otherwise retain personnel it considers

necessary to carry out the purposes of this title;

0
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e (5) hearj;and decide aepeals from decisiors of the director,
* Y e -355..

in accordance with the hearing provisigns of AS 04.90.020.
m - | -7 - - < *eo- m 4

-Sec.ﬁ9{?06.060.— DIRECTOR.i1ViCa)-" The board shall aQRoiqt a
director to serve at its pleasure. Appointment by the board is subject
to approval by the governor.

(b) The director shall
(1) serve as executive officer of the board; _ - "Sk .=
(2) carry out licensing and other specific responsibilities
assignedto the director in this title and regulations adopted by
the board; « a .
(3) enforce the provisions of this title and regulations
adopted by the board.

. (c) Thé d@}éctdr may subpoena witnesses, administer oaths, take«f
the testimony of persons under oath, and require the production for
gkgé}nation of books and papers rela;ing to a mattz} under inv;stiga-
tion or.in question, 1in order to carry out his responsibilities under
this sect.ionf-— 7 m U

(d) ;The board may delegate to the director authority conferred
on the board in this title, except the board®s power to adopt regula-—
tions and hear appeals. The board may revoke authority delegated.

Sec. 04.06.070. SCOPE OF REGULATIONS. The power of the board
to adopt regulations specifically includes, but is not limited to,
the following:

(1) regulating the employment, conduct and duties of board

per .onnel;

(2) prescribing the form of application, reports, and other

forms;

(3) prescribing the terms and conditions of licenses and

permits;
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~ (4) prescribing the conditions, accommodations, qualifies-

A . * ' - *, okt * dkk
o e e it ™. r V- v e

fions dnd inspections for each classification of Iiceﬁse, permit,
licensee or"licensed"premises; ~ _ -
(5) prescribing fees, except-fees prescribed in this title;
(6) providing for the making of returns and reports by
holders of manufacturer®s and wholesale licenses;
(7) erequiring reports of licensees relating to management
and ownership of licenses; _ - ¢!
(8) providing for the issuance, transfer and renewal of
licenses and the issuance, transfer, renewal,_suspension and§$qvocation
_F certificates to operate and permits.
- o .?
igfﬂ regulating the fuénishing of aldgholic beverages without:
*chargetby a licensee. .» .
| "z CHAPTER 11, LICENSING.
prn ARTICLE 1. RESTRICTIONS.
Sec. 04.11.010.. CONTROL. (a) No person or governmental entity
may manufacture, sell, offer for sale, or possess :or sale or barcer
an alcoholic beverage without an appropriate license or permit
authorized under this title.
(b) This section does not apply to
D) sales under execution or to enforcement of a security
agreement, 1if notice of the sale is provided the director 10 days
before the sale; and
(2) the serving of alcoholic beverages at private gatherings
of office or other co-workers o~ of fraternal, professional, civic or
social organizations when equal contributions of money or other valuabl
consideration ere made by all persons 1in attendance and only the amount

required to purchase the alcoholic beverages 1is collected. All other

applicable provisions of law and regulations govern the furnishing of



N

g B~ w

B bR B & F

B s

20
21

22
23

24

26
27
23

29

WORK.

L 20A

DRAFT PAPER WORK DRAFT PAPER WORK DRAFT PAPER

alcoholic beverages at the private gatherings.

Sec. 04.11.020. FINANCIAL INTEREST AND RESPONSIBILITY. (@) No

person other than a person named on the license may have a direct or in—

direct financial interest in the business licensed, except as provided
in sec. 130 of this chapter.

(b) Nothing in (a) of this section prohibits a graduated or per—
centage lease agreement made by a licensee and a lessor with respect to
licensed premises, if the director reviews the agreement and determines
that it is not a direct or indirect financial interest in the business
licensed.

* n
(c) A licensee is solely responsible for the conduct of the busi—

ness licensed, except as otherwise provided in sec. 130 of this chanter.

Sec. 04.11.030. NONRESIDENTS * MANUFACTURER®S AND WHOLESALE

LICENSES. (a) No person selling alcoholic beverages on a wholesale
basis whose plant or principal place of business is outside the state
é' t N

may sell products directly to licensees in the state unless he

- Axj_j A Kk Qp*

(i)y? obtains a general wholesale license under sec. 140(2) (A)
2 e * VE & _ 0 - i an -
of thiii chapter for sale in the state;

(2) designates a principal place of business or headquarters
in the state where all records shall be located;

3) appoints an agent upon whom process can be had,
formity with AS 10.05.045, and

-4 obtains the other appropriate licenses under this title.

Sec. 04.11.040. BEVERAGE DISPENSARY OR RETAIL PACKAGE STORE

RESTRICTIONS. (a) No person selling alcoholic beverages on a whole—
sale basis may

&) hold a financial interest or security interest 1in a
beverage dispensary or retail package store business, or

(2) finance directly or indirectly the premises, supplies,

-5-
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equipment, furnishings, stock or inventory of the business.

(b) Extension of business credit to a licensee for a period of
90 days or less-is not a financial interest under (a), of this section
and is not prohibited under (a) of this section.

(c) IT zoning controls of a municipality prohibit sale of alco—
holic beverages without approval of the_municipality, no bev&rage dis-

@y \ | R V-« % -y . B w

pensary or retail package store may be operated without that approval.

(d) No beverage dispensary or retail package store license
may be issued or renewed, or transferred for premises located within
200 feet of a school ground or church building in which religious
services are conducted. The 200 foot limitation 1is measured by the
shortest pedestrian route from the outer boundaries of the school
grqu&dngr public entrance of the church buxlding to the public entrance
of the premises.- However, a license already issued on April 25, 1960

and thereafter continuously renewed may be renewed or its ownership
- T

. transferred irrespective of the restriction of this section..

(e) IT the certificate to operate a business under a license
for premises described 1in (%) of this section 1is revoked, or the
Iigg@fﬁ ff;:eitedﬁar.transfirred to another Iopation, no beverage
dispensary or retail package store license may be issued or transferred
to the prior licensed location, unless the cause of the restriction
under ég; of this section 1is removed.

(f) The licensed premises of a retail package store shall not
be connected by a door or other opening directly to another retail
business establishment, except one licensed under this tinle.

ARTICLE 2. POPULATION LIMITATIONS, PUBLIC NOTICE,

PROTEST AND CONSENT.

Sec. 04 11.050. POPULATION LIMITATIONS ON LICENSE ISSUANCE OR

TRANSFER. (a) Except as provided in (b) of this section, no new

-6-



license may be 1issued for proposed premises located

(1) outside a city or unified municipality if by the

LIV -fr e et — o>

issuance there would be more than one license of each type for each *
1.500 population or fraction of 1,500 within a radiusof five miles
of the proposed premises; however, the area of a city or unified
municipality within the five-mile radius shall be excluded from the
computation;

(2) within a city or unified municipality if by the
issuance there would be more than one license of each type for each
1.500 population or fraction of 1,500 within the city or minified
municipality.

(b) Except in a city electing under AS 04.i14.010 either to
prohibit the sale of alcoholic beverages or permit sale only under a
community liquor license, the director may approve the 1issuance or
transfer of a license without regard to the quota provisions of (a) of
this section if he finds that issuance or transfer will encourage the

. oo r* .

corstruction or improvement of a hotel, motel, resort or similar

busjneis§rflated to the tourist trade. The board by regulation shall
T* A

set standards to insure the facility has a genuine and significant
relationship t:o the tourist trade, the regulations requiring as a
minimum that any Tfacility other than an airport terminal have

(D a minimum accommodation of 10 rooms for lodging, or

larger number as the board determines appropriate, and

(2) a dining facility or, in the alternative, a majority

of rooms with kitchen facilities.
(c) Premises licensed and placed in op ration under (b) of this

section shall be included in the computation of quotas under (a) of

this section.

Sec. 04.11.060. PUBLIC NOTICE. (@) The board shall provide

-7-
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by regulation for ..adequate notice to inform the public of an appli—
cation for a new license or transfer of ownership or location of an
existing license. As a minimum, notice must be given by
(1) posting a true copy of the license application at
(A) the location of the proposed premises;

. > (B) the post office nearest the premises, and
- - & _m - ip: -

© one other conspicuous location in the
area for a period of at least 10 days commencing with the
date of filing of the application;

: (2) public service announcements provided to newspapers
and radio and television stations; at the time of filing the appli-
catign.

X -

(b) The board may require additional notice of a new licens. or
transfer application, to be paid for by the applicant.

(©) IT appropriate in a particular case, the director may require
notice to be bilingual.,.

Ser.. 04.11.070. PROTEST BY MUNICIPALITY. An application for a
new license or transfer of ownership or location of premises within
a municipality shall be made to the director, who shall transmit a
copy of the application to each municipality within which the premises
are located. If the municipality wishes to protest, it shall furnish
the director with a written statement of its grounds of protest
within 45 days after 1its receipt: of the application. Upon receipt
of the protest,, the director shall notify the municipality of his
subsequent action on the application and of its right to request a
hearing under sec. 090 of this chapter.

Sec. 04.11.080. INDIVIDUAL PROTEST. (a) A person may protest
the issuance or transfer of a license. A nrotest shall be 1in writing,
shall state the name and permanent place of abode of the protestor,

20
-8-



the name ofethe lapplicant or premises upon which alcoholic beverages
would be sold, and the reasons for the protest;

"(b) The protest must be delivered or mailed to the applicant
and the director within 45 days of the posting of the notice of license
application provided for in sec. 060 of this chapter. IfT it i1s deli—
vered or mailed within that time, the director shal! notify the
protestor of his subsequent action on the application and of his
right to request a hearing under sec. 090 of this chapter.

(c) No notification or hearing under (b) of this section 1is
required if a special election is to be held on the protest as
provided in AS 04.14.030. Upon certification of election results
approving license issuance, renewal and transfer, the director, shall
notify the protestors of the original license application of his
action on the application and their right to request a hearing under
sec. 090 of this chapter.

Sec. 04.11.090. REVIEW BY DIRECTOR AND APPEAL TO BOARD. (a) An
applicant or protes{:r nay, within 20 days after notice Bf the direc—
tor®s action on an application, request a hearing before the director
for review of the action. If a hearing is requested, a date is
;:;;dulegwand the parties notified at I”ast 10 days before that date.
At the hearing, the director shall hear the applicant and all parties
appearing in connection with the matter. Following the hearing, the
director shall provide, 1in writing to the applicant and protestor,
his decision on the application and the reasons for his decision.

(b) Upon notification of the decision of the director under
of this section, the applicant or protestor appearing at the hearing
personally or by representative may appeal to the board for review
of the action of the director. Appeal to the beard is subject to the

adjudication provisions of the Administrative Procedure Act (AS 44.

-9-
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62.330 - 44.62.630).

Sec. 04.11.100. PUBLIC CONSENT TO NEW LICENSE. (a) Outside a
city or unified municipality, no new license may be issued, or the
location of licensed premises transferred to the area, unless a
petition consenting to issuance or transfer is filed with the
director. The petition must be signed by a majority of the qualified
voters residing within a one-mile radius of the proposed premises,
including any part lying within a municipality..

(b) In an unincorporated area located 50 miles or more from the
boundaries of a municipality, no new license may be issued, or the

location of licensed premises transferred to the area, unless a
. * Y m . s
petition consenting to issuance or transfer is filed with the director.
- ’\/ _ L] ** Y

The petition must be signed by two-thirds of the qualified voters
residing within a radius of five miles of the nearest post office
located within five miles of th prrposed premises. IT -here

19%F M

are two or. more post offices within five miles of the premises,

eee 3 . Y- T e ' Vv oy , .
the post office nearest the premiers is the point of measurement.” «
(©) IT no post office is located within five miles of the

proposed premises, the petition requirements of (a) of this section
apply.
ARTICLE 3. LICENSE AND CERTIFICATE TO OPERATE.

Sec. 04.11.110. LICENSE AS PROPERTY. () A license issued under
this title is a qualified personal property right and may be trans-—
ferred, alienated, devised, encumbered, subjected to attachment and
execution to the extent provided by law, and otherwise used as pro-—
perty .

Sec. 04.11.120. CERTIFICATE TO OPERATE. (a) A person may not
operate a business under the license unless he obtains from the
director a certificate to operate, or an interim certificate to

-10-



operate provided for in sec. 130 of this chapter. Termination of a
certificate or modification of the rights incident to it by law is
not a taking of property.

(b) A certificate to operate 1is an incident of the license and,
as used in this title, "license"” includes a certificate to operate
unless express reference to "certificate to operate” 1is made 1in the
context of a provision.

Sec. 04.11.130. INTERIM CERTIFICATE. (a) The director may
upon application, and in accordance with regulations igsued by the
board, 1issue an interim operating certificate for a Iiﬂehsed business
to a person ogﬁer than a licensee. An interim operating certificate
is authorized to Y

.C*"

(1) permit operation of a licensed business under a manage —
ment agreement approved by the director;

(2) permit operation of the licensed business of a deceased
cole licensee by a person authorized by law to deal with property
devised or passing by intestate succession, or

3) permit operation of a licensed business 1in other
circumstances 1in which the director determines an interim operating
certificate is necessary as a transitional measure to comply with
this title.

(b) An application for an interim operating certificate, in
addition to other requirements which may be established by the board,
shall state the reason for which interim operating authority is
necessary, and shall be made jointly by the licensee or, if he is

deceased by his personal representative, and the person seeking

interim operating authority. Notice of application for a certificate

shall be given by the director to the law enforcement authority having
jurisdiction of the premises which are the subject of the certificate.

-11-
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(c) The holder of an interim operating certificate is personally
responsible financially and otherwise for the conduct of the licensed
business during the term of the certificate.

(d) An interim operating certificate

(€H) expires 60 days after issuance unless renewed by the
director upon application for renewal, and

(2) may be suspended or terminated by the director without
hearing or right of appeal to the board.

ARTICLE 4. CLASSIFICATION OF LICENSES.

Sec. 04.11.14C. LICENSES. Licenses are classified as follows:

¢H) Retail licenses, which include the following:

(A) retail package store license, which permits the
holder to sell on the premises alcoholic beverages 1in the original
package and wine in bulk, for off-premises consumption only;

(B) Dbeverage dispensary license, which permits the
holder to sell and serve on the premises alcoholic beverages
for consumption on the premises; the holder of a license for
premises which are a hotel, motel, resort or similar business
catering to the traveling public as a substantial part of business
may serve alcoholic beverages in a dining or banquet roor. on the
premises, and to guests in their rooms, although those areas are
not designated as licensed premises;

©) restaurant license, which permits the
holder to sell beer and wine for consumption on the premises
in a bona fide restaurant to patrons ordering meals;

(D) road house license, ;hich permits the holder
to sell beer and wine for consumption on premises which are

located at least 18 miles from the boundaries of a city and which
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serve food to the traveling public?3

(BE) club license, which permits the holder to sell
alcoholic beverages for consumption on the premises to members and
their families only, except that patriotic organizations may also
serve military personnel on active duty in uniform upon special
occasions; a club license is limited to clubs, fraternal organizations
and patriotic organizations which have a state or national charter
and have been incorporated and active for a period of at least two
years;

(P common carrier dispensary license, which permits
the holder to sell alcoholic beverages for consumption aboard a vessel,
aircraft, or railroad buffet car licensed for passenger travel-,
while 1in trinsit only and during the same hours as sales are permitted

. ¢ i , .
on licensed premises 1in the immediate area of transit; no common
carrier dispensary license may be issued for a boat or other vessel of
less than 25 gross tons, United States Custom House measurement;

G) recreational site license, which permits the holder
to sell beer and hot spiced wine for consumption on the premises of a
recreational event during and one hour before and after the event;
however, sale during a school event 1is prohibited;

(H) pub Ilicense, which permits the holder to sell
beer and wine for consumption on tha premises at an accredited
university or college; only one pub license may be issued for each
university or college campus 1in the state and then only upon the
approval of the governing body of the university or college;

) conditional canteen or beer hall license, which
permits the holder to sell beer and wine for consumption on th<
premises located within the boundaries of a military or naval reserva—
tion or at a remotely situated construction project; however, the

-13-



license may be iss .ed only upon the written permission of the com—
manding officer of the military or naval reservation or the prime
contractor of the remotely situated project.

(2) Wholesale licenses, which permit sales only to
licensees, and include the following:

(A) general wholesale license, wh5ch permits the holder
to sell alcoholic beverages in the original package and wine 1in bulk
in quantities of not less than five gallons;

(B) wholesale malt beverage and wine license, which
permits the holder to sell malt beverages and wine in the original
packages and malt beverages and wine in bulk 1in quantities of not less
than five gallons;

* *v(C) in-flight catering license, which permits the
holder to sell alcoholic beverages.in the original package and wine 1in

. < .
bulk to certificated domestic and international air carriers; the holder
of-, an in-flight catering license must purchase alcoholic beverages from

a wholesaler licensed under (A) or (B) of this paragraph.r-

(3*.. Manufacturer®s licenses, which include the following:

*

* gy

(A) distillery license, which permits the holder to
operate a distillery where alcoholic beverages are distilled, prepared,
bottled or barreled for sale; however, no sale may be made 1in quantities
of less than five gallons, and sale may be made only to licensees;

(B) bcttling works license, which permits the holder to
operate”a~bo ttrfhg wbrks®~wh~ere"beer and "wine may "be“bottled and sold;
however, no sale may be made 1in quantities of less than five gallons;

«©) brewery license, which permits the holder to
operate a brewery where beer 1is manufactured, brewed, prepared,
bottled or barreled for sale; the holder of a brewery license may sell
beer to a person holding a license authofizing the sale of beer and

-1A-



1 also may sell beer produced by him on thelicensed premises for
2 consumption oh or off.the premises;. B
3 (D) winery license, which permits the holder to operate
4 a winery where wine may be produced, prepared, and bottled or barreled
5 for sale; the holder of a winery license may sell wine to a person
6 holding a license authorizing the sale of wine and also may sell wine
7 r ' produced by #ﬂm on the licensed premises for consumpt}on on or off the
8 premises.
9 Sec. 04.11.145. PERMITS. Special permits are limited to a single
10 event or have a duration of less than one hear and include the fol-
el lowing:
(1) retail stock sale permit, which permits the holder

to sell in bulk quantities of not less than fivegallons per sale, and
14 only to a licensee, the entire stock of a former retail package store,
15 where the owner wishes to close out or terminate the business of the
i6- I~ store; the license ma& be issued'cnly if the owner does not have a .
17 -. ~ retail package store Iiéense and may not be issued if thé owner has
18 been deprived of a retail package store license because of a violation
,9 of astate law; the retail stock sale license is issued for a period
20 . of 90 days only for each store closing cut and is not renewable;
21 (2) special events permit, which permits the holder to
22 sell beer and wine for consumption on designated premises for
2 a specific occasion .and for a limited time period; the permit is
24 limited to fraternal, professitagl, civic, political, patriotic or
05 * L n

charitable organizations organized for a period of at least two years
% and all profits derived from sale of beer and wine shall go to the
! organization and not to an individual; three "special events permits
23 . . . ] )

may be 1issued to an organization 1in one calendar year; issuance of a

permit is contingent on approval of the local law enforcement agency
LA-L 7.0
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having jurisdiction of the proposed premises;

3) caterer"s permit, which permits the holder to
alcoholic beverages for consumption on the premises at conventions,
picnics, social gatheri igs, sporting events or similar affairs if the
proposed premises are not otherwise licensed; however, the permit may
be issued only to a holder of a. beverage dispensary license in current

ik i -~-1" ” e . é*
use, and 1issuance 1is contingent on approval of the local law enforce—
ment agency having jurisdiction of the premises.

Sec. 04.11.150. COMMUNITY LIQUOR LICENSE. (a) A fi;st or
second-class city is eligible for a beverage dispensary license and
retail package store license; other provisions of this title notwith-
standing, ownership of the license may not be transferred.

- (b) A local option election under AS 04.14.010 is not prere—
quisite to implementation of this section, but if an election is held
and a community liquor license authorized by the voters “under ihatﬁ
section, 1Lc ity shall apply for the license in accordance with the
election results.

- " .ARTICLE 5. FEES AND TERMS.

Sec. 04.11.160. LICENSE TERM. Licenses shall be 1issued for
the calendar year ending December 31, but the director may issue
a license for any continuous six-month period upon application and
payment of one-ba]f the license fee.

Sec. 04.11.170.. LICENSE FEES. (@) The annual fees for the
classes of licenses.authorized in sec. 140 of this chapter shall be
deposited in the general fund and shall be as follows:

(1) Retail licenses -

(A) retail package store:

sel

(i) for a store having gross annual sales

less than $20,000 - S30C;

-16-



