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appellate court. T h e  m o s t  desirable o r g a n i z a t i o n  is a single 

interme diate a p p e lla te court w i t h  state-wide jurisdiction. This 

not o n l y  can be m o r e  e f f i c i e n t l y  administered, but eliminates 

the problems o f  lack of u n i f o r m i t y  w i t h i n  the divisions of the 

appellate court.

T H E  R O L v C F  A N  I NTERMEDIATE A P P E L L A T E  COURT

(James D. Hopkins)
41 B r o oklyn L a w  R e v i e w  459 (1975)

Interm e d i a t e  ap pellate courts are initial ly the products 

of i n c r e a s e d  j u d icial business. A l t h o u g h  there are various 

alternatives  avai lable to relieve the con gested appellate court 

calendar such as d i v iding  the court into panels, use of 

commissioners, r e d ucin g jurisdiction, and reducing the right of 

appeal, the m e t h o d  w h i c h  has been m o s t  often employed and mos t 

e ffect i v e l y  u s e d  is the two-tier system of appell ite courts.

T he advantage of the two-tiered system of appellate courts 

is that it permits an irtegr a t e d  procedure  w i t h  supervision of 

the process placed in the highest appellate court. The 

a ssistance to the h i g h e s t  court from the appellate court assumes 

two f o r m s : (1) It reduces  the sheer n u m b e r  of appeals and (2)

it releases the highest court to address itself solely to d e t e r m i­

nation of questions of law w i t h  a par ticular view toward the 

development of the law as a whole.



I nterm e d i a t e  a p p e llate courts have f u l f i l l e d  their initial 

role of r e l i e v i n g  supreme court conges t i o n  a n d  freeing the 

highest court to exercise its p r i m a r y  r u l e m a k i n g  and dec ision 

m aking function. However, as the full flow of litigation 

shifts to and converges u p o n  the i n t ermediate appellate c o u r t , 

that court in turn has a s s u m e d  an a ddi tional role, of: A s s i s t­

ing the h i g h e s t  court in its u l t imate determ i n a t i o n  by r e n d e r i n g  

thorough expositions of the r e l ati ve merits of a lternative  

solutions to n o v e l  or c o n t ro versial questions of law; and, to 

function as the court of last r e sort for the m a j o r i t y  of cases.



A P P E N D I X  V

\

Nevada L e g i s l a t i o n  Creating an Interme diate Appellate Court
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N E V A D A

A s s e m b l y  Joint R e s o l u t i o n  No. 2 -'-Assemblymen 
Barengo, Mann, Hickey, W a g n e r  and Schofield

FILE N U M B E R ......

A S S E M B L Y  J O I N T  R E S O L U T I O N - - P r o p o s i n g  to amend the N e v a d a  
consti t u t i o n  to create an i n t ermedia te a ppellate court.

Resolve d b y  the A s s e m b l y  and Senate of the State of Nevada, 

jointly, Th at a n e w  section be added to article  6 and sections 1, 

4, 7, 11, 15, 20 and 21 of artic le 6 , section 3 of article 7, and 

section 22 of art icle 17 of the constitut ion of the State of 

Nevada be a m e nded to read r e s p e c t i v e l y  as f o l l o w s :

1. T h e  court of appecls consist of three judges 
or such greater n umber as the legislature  m a y  
provide by law. If the n u m b e r  of judges is 
so enlarged, the supreme court shall provide 
by rule for the assignment of each appeal to 
a panel of three judges for decision.

2. Except as otherwise p r o v i d e d  in this subsection, 
the judges of the court of appeals shall be 
elected by 'the qualifi ed electors of the state, 
at the geneifl election, for terms of 6 years 
begin n i n g  on the 1st M o n d a y  of J a n u a r y  next 
after the election. The terms of the first 
three judges elected are 2 years, 4 years and
6 years respectively, w h i c h  shall be separately 
sp e c i f i e d  for their election, and in any increase 
or r e d u c t i o n  of the n u m b e r  of judges, the 
legislature shall provide initial terms of 6 or 
fewer years such that on e-third of the total 
r. jmber of judges, as n early as m a y  be, is elected 

ery 2 years.

3. i n e  judges of the court of appeals shall elect
a chief judge from among their number. The term 
of office of the chief judge is 2 years, beginning 
on the 1st M o n d a y  of J a n uary of each o d d-numb ered 
year. A  chief judge m a y  succeed himself.



T h e  legisl a t u r e  m a y  p r ovide  by law, or m a y  
a u t h o r i z e  the supreme court to p r o vide by rule, 
for the assignment of one or m o r e  judges of the 
court of appeals to devote a part of their time 
to ser vice as supplemental district judges w h e r e  
needed.

S e c t i o n  1. T h e  Judicial p ower of this State 
[shall be] is v e s t e d  in a court system, comprising 
a S u preme Court, a Court of Appeals, District 
Courts, and Justices of the Peace. The L e g i s l a t u r e  
m a y  also establish, as part of the system, Courts 
for m u n i c i p a l  purposes only in incorporated cities 
and towns.

Se c t i o n  4. T he supreme- court [shall] and the court 
ol appeals have appellate j u r i s d i c t i o n  in all 
[cases in equity; also in all cases at law in w h i c h  
is involved the title, or the right of posse s s i o n  
to, or the p o s s e s s i o n  of, real estate or m i n i n g  
claims, or the legality of any tax, impost, 
assessment, toll or m u n i cipa l fine, or in w h i c h  
the d emand (exclusive of interest) or the value 
of the p r o p e r t y  in controversy, exceeds three 
hu n d r e d  dollars; also in all other civil cases 
not included in the general subdivisions of law 
and equity,] civil cases arising-i n district 
courts, and also on questions of law alone in 
all criminal cases in w h i c h  the offense charged 
is w i t h i n  the o r -* ~inal jurisd i c t i o n  of the district 
courts. [The court shall] The legislature shall 
ap p o r t i o n  this j u ri sdiction between them by law, 
and shall provide for the r e v i e w  by the supreme 
court, w h e r e  appropriate, of appeals decided by 
the court of appeals. These courts also have power 
to issue writs of mandamus, certiorari, prohibition, 
quo warranto, and habeas corpus and also all wx .s 
n e c e s s a r y  or proper to the complete exercise of 
[its] their app ellate jurisdiction. Each of the 
justice s [shall have] and judges has power to issue 
w rits of habeas corpus to any part of the state, 
upon petition by, or on behalf of, any person held 
an actual custody, and m a y  make such writs returnable 
[.] before himself or the [supreme] court, or before 
any district court in the state or before any judge 
of [said] those courts.

In case of the d isabilit y or disqualification, for 
any cause, of [the chief justice or one of the 
associate] one or more justices of the supreme court [, 
or any two of them,] or judges of the court of appeals,



the g o v e r n o r  [is a u t h o r i z e d  and empowered to] may 
d e s i g n a t e  any district judge or judges to sit in the 
p l a c e  or places of such d i s q u a l i f i e d  or d isabled 
justice, [or] justices, j u d g e  or judges, and [said] 
the district judge or judges so d e s i g n a t e d  [shall] 
are e n t it led to r e c eive their actual expense' of travel 
and o t h e r w i s e  w h i l e  sitting in [said] the supreme court[.] 
or court of a p p e a l s ; or the governo r m a y  designate 
any j u d g e  of the court of appeals to sit in the place 
of any d i s a b l e d  <?r d i s q u a l i f i e d  just ice of the supreme 
court.

S e c t i o n  7. T he times of h o l d i n g  the Supreme Court 
and D i s t r i c t  Courts shall be as fixed b y  law. The 
terms of the Supreme Court shall be he ld at the seat 
of Go vern m e n t  unless the L e g i s l a t u r e  otherwise provides 
b y  law, except that the Supreme Court m a y  hear oral 
a r g ument at other places in the state. The terms of 
the Court of A p peals shall be held w he re p rovided 
by law. T h e  terms of the District  Courts shall be 
h e l d  at the C ounty seats of their respective c o u n t r i e s ; 
Provided, that in case any c o unty shall be h e r e after 
di v i d e d  into two or m o r e  districts, the Legis l a t u r e  
m a y  b y  law, d e s i g n a t e  the places of holdi ng Courts in 
such Districts.

S e c t i o n  11. The ju stices of the supreme court, the 
judges of the court of appeals and the district judges 
[shall be] are ineligible to any office, other than a 
ju d i c i a l  office, during the term for w h i c h  they [shall] 
have b e e n  ele cted or appointed; and alj. elections or 
appointments of any such judges by the people, l e g i s­
lature, or otherwise, during [said] that period, to any 
o ffice ot her than judicial, [shall be] are void.

[Sec:] Section 15. The Justices of the Supreme Court, 
the Ju dges of the Court of A p peals  and District Judges 
[shall each] are each e n t itled  to r e c e w e  for their 
services a compen sation to be fixed by law and paid 
in the m a n n e r  p r o v i d e d  b y  law, w h i c h  shall not be 
in c r eased or d i m i n i s h e d  during the term for w h i c h  they 
[shall] have been elected, unless a Vacancy 
occurs, in w h i c h  case the successor of the 
former incumbent [shall] is entitled to receive only 
such salary as m a y  be p r o v i d e d  by law at the time of 
his elec t i o n  or appointment; and provision shall be 
m a d e  b y  law for setting apart from each year's revenue 
a sufficient amcunt of Money, to pay such compensation.
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S e cti on 20. 1. W h e n  a v a c a n c y  occurs before the
expira t i o n  of any term of office in the supreme 
court or the court of appeals or among the district 
judges, the g o v e r n o r  shall appoint a justice or 
judge from among three nominee s selected for such 
i ndividual v a c a n c y  by the commission or judicial 
selection.

2. The term of o f f i c e  of any just ice or judge so 
a p p o inted  expires on the first M o n d a y  of J a n u a r y  
following the n e x t  g e n e r a l  election.

3. E a c h  n o m i n a t i o n  for the supreme court or the 
court of appeals shell be m a d e  by the permanent 
commission, c o m p o s e d  of:

(a) The  chief j u s t i c e  or an associ ate j u s t i c e  
d e s i g n a t e d  by him;
(b) T h r e e  m e m b e r s  of the State Bar of Nevada, 
a p u b l i c  c o r p o r a t i o n  created by statute, 
a p p o i n t e d  b y  its board of g o v e r n o r s ; and
fc) Three persons, not m e m b e r s  of the legal 
profession, a p p o i n t e d  by the governor.

4. E a c h  n o m i n a t i o n  for the district court shall be 
made by a t e m p o rary c o m m i s s i o n  composed of:

(a) The p e r m a n e n t  commission;
(b) A  m e m b e r  of the State Bar of N evada 
r e s ident in the judicial district in w h i c h  
the v a c a n c y  o c c u r s , appointed by Che board 
of go vernors of the State Bar of Nevada; and
(c) A  r e s i dent of such judic i a l  district, not 
a m e m b e r  of the legal profession, a p p o inted 
b y  the governor.

5. If at any time the Scate Bar of N eva da ceases to 
exist as a p ublic corpor a t i o n  or ceases to include 
all attorneys a d m i t t e d  to practice befo re the c o u r t 3 
of this state, the legislature shall provid e by law, 
or if it fails to do so the court shall provide by 
rule, for the appoi n t m e n t  of attorneys at law to
the pe titions d e s i g n a t e d  5n this section to be 
occupied by m e m bers of the State Bar of Nevada.

6 . The term of office of each appointiv e m e m b e r  of 
the permanent commission, except the first members, 
is 4 -’ears. E a c h  appoi nting authority shall
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appoint one of the member s first appointed  for a 
term of 2 years. If a v a c a n c y  occurs, the appointing 
a uthority shall fill the v a c a n c y  for the u n e x nired 
term. The additional members of a temporary 
commi s s i o n  shall be appointed w h e n  a v a c a n c y  occurs, 
and their terms shall expire w h e n  the nominat ions 
for such v a c a n c y  have b e e n  t ransmitted to the governor.

7. An a p pointing a u t h o r i t y  shall not appoint to the 
p e r m anent  commission m o r e  than:

(a) One resident of any county.
(b) Two members of the same po litical party.

No m e m b e r  of the permanent  commission m a y  be a 
member  of a commis sion on judicial discipline.

8 . A f t e r  the expir ation of 30 days from the
date on w h i c h  the commission on judicial selection 
has delivered to h i m  its list of nominees for any 
vacancy, if the gover n o r  has not made the a p p o i n t­
men t  r e q u i r e d  by this section, he shall m a k e  no other 
appointment to any public office until he has 
ap p o inted a justice or judge from the list submitted. 
[If a commis s i o n  on judicial selection is e s tablis hed 
by another section of this constitution to n o m in ate 
persons to fill vaca ncies on the supreme court, such 
commission shall serve as the perman ent commission 
e stabl i s h e d  b y  subsection 3 of this section.]

Section 21. 1. A  j u stice of the supreme court, a
judge of the court of appeals or a district judge 
may, in addition to the provision of article 7 for 
impeachment, be censured, retired or removed by the 
commission on j udicial discipline. A  justice or 
judge m a y  appeal from  the action of the commission 
to the supreme court, w h i c h  may reverse such action 
or take any a lternativ e action p r o vided in this 
subsection.

2. The commission is composed of:

(a) Two justices or judges appointed by the 
supreme court;
(b) Two members of the State Bar of Nevada, 
a public c orporati on created by statute, 
appointed by its v oard of g o v e r n o r s ; and
(c) Three persons, not members of the legal 
profession, appointed by the governor.
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T h e  commission shall elect a chairman from among its 
three lay members.

3. If at any time the S tate Bar of N e v a d a  ceases to 
exist as a public c o r p o r a t i o n  or ceases to include all 
attorneys admitted to p r a c t i c e  b efo re the courts of 
this state, the l egislatu re shall provide by law, or 
if it fails to do so the court shall p r ovi de b y  rule, 
for the appointment of attorneys at law to the positions 
design a t e d  in this section to be o c c upied by members
of the State Bar of Nevada.

4. The term of office of each appointive m e m b e r  of the 
commission, except the first members, is 4 years. E a c h  
appoin ting authority shall appoint one of the members 
first appointed for a term of 2 years. If a v a c a n c y  
occurs, the appointing a u t h ority shall fill the v a c a n c y  
for the unexpired term. An appointing authority  shall 
not appoint m o r e  than one resident of any county. The 
governor shall not appoint m o r e  than two membe rs of the 
same political party. No m e m b e r  m a y  be a m e m b e r  of a 
c o m m i s s i o n  on judicial selection.

5. The supreme court shall m a k e  ap prop r i a t e  rules for:

(a) The c o n f i d entialit y of all proceedings 
before the commission, except a d e c isi on to 
censure, retire or remove a justice or judge.
(b) The grounds of censure.
(c) The conduct of Investigations and hearings.

6 . No justice or judge m a y  by v irtue of this 
section be:

(a) Removed except for w i l l f u l  m i s c o n­
duct, w i llful or persi s t e n t  failure to 
p e r f o r m  the duties of his office or 
habitual intemperance; or
(b) Retired except for advanced age w h i c h  
interferes w i t h  the proper p er formance
of his judicial duties and w h i c h  is likely 
to be permanent in nature.

7. Any person m a y  b r i n g  to the attention of the 
c o m m i s s i o n  any m a t t e r  relating to the fitness of 
a justice or judge. The commission shall, after 
p r e l i m i n a r y  investigation, dismiss the m a t t e r  or 
order a hearing to be held before it. If a hearing



is ordered, a statement of the m a t t e r  shall be 
served upon the j u s t i c e  or judge against w h o m  the 
procee d i n g  is brought. T h e  commission in its
d iscr etion m a y  suspend a j u s t i c e  or judge from the
exercise of his o ffice pen ding the d eterm i n a t i o n  of 
the proceedings b e f o r e  the commission. Any just ice 
or j u d g e  w h o s e  removal is sought is liable to
indictment and p un ishment according to law. A  justice
or judge r e t ired for disa bility in accordance w i t h  
this section is entitled thereafter to receive such 
compe n s a t i o n  as the legislature m a y  provide.

8 . If a proceeding is brought against a justice of 
the supreme court, no justice m a y  sit on the c ommi ssion 
for that proceeding. If a proceeding is brought 
a g ain st a judge of the court of appeals, no judge
of that court m a y  sit on the commission for that 
proceeding. If a p r o c e e d i n g  is brought against a 
d i s trict judge, no judge from the same judicial district 
m a y  sit on the commission for that proceeding. If an 
appeal is taken from an action of the commission to 
the supreme court, any justice who sat on the commissio n 
for that proceeding is disqua lified from part icipating 
in the consideration or decision of the appeal. When 
any m e m b e r  of the commiss ion is disqual ified by this 
subsection, the supreme court shall appoint a substitute 
from among the eligible judges.

9. The commission may:

(a) Designate for each hearing an attorney 
or attorneys at law to act as counsel to 
conduct the proceedii g;
(b) Summon witnesses co appear and testify 
under oath and compel the production of 
b o o k s , p a p e r s , documents and r e c o r d s ;
(c) Grant immunity from prosecutio n or 
punishment w h e n  the commission deems it 
n e c e s s a r y  and pr oper in order to compel 
the giving of testimony under oath and 
the production of b o o k s , p a p e r s , documents 
and r e c o r d s ; and
(d) Exercise such further powers as the 
legislature m a y  from time to time confer 
upon it.

[Sec:] Section 3. For any reasonable cause to be ente red 
on the journals of each Hovse, w h i c h  m a y  [,] or m a y  not 
be sufficient grounds for impeachment, the [Chief
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J u s t i c e  a n d  Associate] Justices of the Supreme Court, 
Judges of the Court of A p peals and Judges of the District 
Courts shall b e  r e m o v e d  trom Of fice 011 the vote of two 
thirds of the M e m b e r s  elected  to each b r a n c h  of the 
Legislature, and the J u s t i c e  or Judge complained 
of [,] shall be served  w i t h  a copy of the 
c o m p laint again st h i m  [,] and shall have an 
o p p o r t u n i t y  of being h e a r d  in person or by counsel 
in his defense, Provided, that no m e m b e r  of either 
br a n c h  of the L e g i s l a t u r e  shall be eligible to fill 
the v a c a n c y  occajnioned by such removal.

[Sec:] Sect ion 22, In case the office of any Justice 
of the Supreme Court, Judge of the Court of Appeals, 
D i s t r i c t  Judge or oth er Stats officer [shall become] 
becomes  v a c a n t  b e fore the expiration of the regular 
term for w h i c h  he was elected, the v a cancy may be 
f illed b y  appointment by the Governor until it-[shall 
be] is supplied at the next general election, when 
.̂t shall be filled by election for the residue of the 
u n e x p i r e d  term.

and be it further

Resolved, That the secretary of state shall assign a 
n u m b e r  to the nevr section added to article 6 according 
to the n u m b e r  of section contained in that article 
w h e n  the addition of the new section becomes effective.



k e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n

p. o .  b o x  4210 
K e n a i ,  A l a  a  9 9 6 1 1  

T e l e p h o n e  . ')3~7167

A p r i l  17, 1979

R e p r e s e n t a t i v e  T e r r y  G a r d n e r
S p e a k e r  of the H o u s e  of R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  C h a r l e s  P a r r  
C h a i r m a n  - H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  H u g h  M a l o n e

R e p r e s e n t a t i v e  P a t r i c k  M c C o n n e l l

S e n a t o r  C l e m  T i l l i o n  
P r e s i d e n t  - S t a t e  S e n a t e  
P o u c h  B
Ju n eau , A l a s k a

De a r  Mr. Parr:

E n c l o s e d  p l e a s e  fi n d a c o p y  of a r e s o l u t i o n  w h i c h  wa s 
p a s s e d  by  th e K e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n  at its A p r i l  13, 
1979 m e e t i n g ,  s u p p o r t i n g  the c r e a t i o n  of an i n t e r m e d i a t e  
c r i m i n a l  a p p e l l a t e  court. W e  fe lt  t h a t  it wa s  i m p o r t a n t  for 
the l e g i s l a t u r e  to be a w a r e  th at  t h i s  ba r  a s s o c i a t i o n  is 
v e r y  m u c h  in f av or  of  the c r e a t i o n  of an i n t e r m e d i a t e  c o u r t  
of c r i m i n a l  ap pe al s,  in l i g h t  of the  s t r o n g  o p p o s i t i o n  to 
su c h a c o u r t  v o i c e d  b y  th e T a n a n a  B a r  A s s o c i a t i o n .

V e r y  t r u l y  y o u r s

Presid ent
K e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n

KJC /aj

E n e l .



K e n a i  P e n i n s u l a  B a r  A s s o c i a t i o n
P. O. BOX 3 9 7

K e n a i .  A l a s k a  9 9 6 U
T e l e p h o n e  2 8 3 - 7 5  34

R E S O L U T IO N
Upon moti on duly made, seconded, and p a s s e d  by the 

K enai P e n i n s u l a  Bar Association, it w a s  resolved:

The Kenai P e n i n s u l a  Bar A s s o c i a t i o n  s u p port s the 
e s t a b l i s h m e n t  of an A l aska  Interm e d i a t e  Court of A p p e a l s  for 
c r i m i n a l  cases, provided that review from said a p p e l l a t e  
c o u r t  to the A l a s k a  Supreme Co urt shall be by w r i t  of c e r t i o r a r i  
and not by a u t o matic right of appeal.

R E S O L V E D  th is  13 th  d a y  of A p r i l ,  1979.

K E N N E T H  J. CUSACK, P r e s i d e n t  
Kenai P e n i n s u l a  Bar A s s o c i a t i o n
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STATE 
of ALASKA sc rdi

TO: DATE:
R e p r e s e n t a t i v e  C h a r l e s  H. Parr, C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  FiLENC:

A p r i l  20, 1979

FROM-.

TELEPHONE NO:

SUBJECT:
S t u a r t  C. Hall, Commissioner 

A l a s k a  P u b l i c  Ut i l i t i e s  Comrhission

C h e r i  C. Jacobus, C h a i r m a n  ✓ • 

A l a s k a  P i p e l i n e  C o m m i s s i o n  /

S e n a t e  B i l l  104 a m  ( Establishing 

C o u r t  o f  Appeals)

P u r s u a n t  to y o u r  c o n v e r s a t i o n  w i t h  C o m m i s s i o n e r  H a l l  on Friday, A p r i l  6, 

in Juneau, w e  subm i t  o u r  c o m m e n t s  o n  SB 104. This is n o t  a p o s i t i o n  p a p e r  of 

the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  nor o f  the a g e n c i e s  o n  

w h i c h  w e  serve; it r e p r e s e n t s  the i n d i v i d u a l  a n d  c o l l e c t i v e  c o n c e r n s  o f  the 

writers.

SB  104, e s t a b l i s h i n g  an  i n t e r m e d i a t e  a p p e l l a t e  court, r e p r e s e n t s  one of 

the o p t i o n s  tha t  the J u d i c i a l  C o u n c 11 has h a d  u n d e r  c o n s i d e r a t i o n  for some 

tim e  to  a l l e v i a t e  the w o r k l o a d  of  t h e  S u p r e m e  Court, p a r t i c u l a r l y  in the are a  

of the c r i m i n a l  appeals. T h e  o t h e r  o p t i o n s  were: e x p a n s i o n  o f  the m e m b e r­

ship of  the S u p r e m e  C o u r t  to s even j u s t i c e s  and c r e a t i o n  o f  an  a p p e l l a t e  d i­

v i s i o n  of the S u p e r i o r  C o u r t  (as in N e w  Y o r k  S t a t e ) . Instead, the J u d i c i a l  

C o u n c i l  and t h e  state c o u r t  sys t e m  o p t e d  for the i n t e r m e d i a t e  a p p e l l a t e  court. 

A  s i g n i f i c a n t  num b e r  of o t h e r  states p r o v i d e  for s u c h  a court. We hav e  no 

p o s i t i o n  as to w h e t h e r  suc h  a n e w  c o u r t  is w i s e  o r  unwise.

P r o p o n e n t s  of the l e g i s l a t i o n  r e f e r  to this p r o p o s e d  new c o u r t  as a

"Cou r t  of  C r i m i n a l  Appe a l s "  and indi c a t e  t h a t  this c o u r t  was i n t e n d e d  to p r o­

v i d e  a p p e l l a t e  r e l i e f  in the c r i m i n a l  l a w  ar e a  only. T h e  d r a f t e r s  of the 

legislation, however, ha v e  i n c l u d e d  in the new e ' u r t ' s  j u r i s d i c t i o n  "appeals 

to the s u p e r i o r  c ourt from a d e c i s i o n  of a n  a d m i n i s t r a t i v e  a g e n c y " .

T h i s  c o n c e r n s  us b e c a u  it c r e a t e s  a t h i r d  level o f  a p p e l l a t e  r e v i e w  of

d e c i s i o n s  of the r e g u l a t o r y  commissions. We  n e l i e v e  this is e n t i r e l y  u n n e c­

essary. If a t h i r d  level of a p p e l l a t e  r e v i e w  is r ?d, we  b e l i e v e  the A P U C  

w i l l  r e q u i r e  a t h i r d  s taff a t t o r n e y  to jug g l e  uhe "ious cases u n d e r  review, 

a n d  this w i l l  c o n t r i b u t e  to " r e g u l a t o r y  lag". The n e w  c o u r t ' s  j u r i s d i c t i o n  

wi l l  s i m i l a r l y  i m p a c t  the ATC, A P C  and A C F E C . The Su p r e m e  C o u r t  is n o t  p r e s­

en t l y  b u r d e n e d  b y  a p p e a l s  f r o m  the A P U C ' s  d e c i s i o n s  or those o f  a n y  o f  the 

o t h e r  p r i n c i p a l  r e g u l a t o r y  a g e n c i e s  (ATC, APC, etc.). W e  b e l i e v e  o n l y  two 

levels of a p p e l l a t e  r e v i e w  are r e q u i r e d  to e n s u r e  c o m p l i a n c e  w i t h  a p p l i c a b l e  

statutes, c o n s t i t u t i o n a l l y  p r e s c r i b e d  d u e  process, etc. At  the federal level, 

a p p e a l s  from the d e c i s i o n s  o f  the FCC, FTC, ICC, F E R C  a n d  like a g e n c i e s  are 

t a k e n  d i r e c t l y  to the C i r c u i t  C o u r t s  of A p p e a l . T h e y  d o  not s t a r t  in the 

trial c o u r t  o f  g e n e r a l  jurisdiction, the f e d e r a l  d i s t r i c t  court. As the 

J a g e r  c a s e  m a k e s  clear, to thi s  p o i n t  in ti m e  in Alaska, the S u p e r i o r  C o u r t  

has a c t e d  as the i n t e r m e d i a t e  a p p e l l a t e  court. J a g e r  v. S c a t e , 537 P . 2d 1100, 

1106 (Alaska, 1975). If an i n t e r m e d i a t e  c o u r t  o f  a p p e a l  is created, there is 

no Ucjed for f n e  s u p e r i o r  c o u r t  to p e r f o r m  that function. Consequently, we  b e­

lieve the S u p e r i o r  C o u r t  s h o u l d  be b y p a s s e d  in favor of  r e v i e w  b y  the new 

C o u r t  o f  Appeals. Ideally, SB  104 a m  s h o u l d  be  f u rther a m e n d e d  to so provide, 

as s h o u l d  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A ) . W e  a t t a c h  p r o p o s e d  a m e n d­

m e n t s  to SB 104 a m  a c c o m p l i s h i n g  t h a t  purpose.
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The J u d i c i a r y  C o m m i t t e e  should c o n s i d e r  t h a t  d i f f e r e n t  t y p e s  of  a d m i n i s­

tra t i v e  a p p e a l s  are h e a r d  by the cou r t s  u n d e r  the APA, suc h  as:

(1) a p p e a l s  fr o m  the r e g u l a t o r y  commissions;

(2) ap p e a l s  from d e n i a l s  of v a r i o u s  benefits, e.g., u n e m p l o y m e n t  

insurance, w o r k m e n ' s  compensation, or t h o s e  a d m i n i s t e r e d  b y  the 

D e p a r t m e n t  of H e a l t h  & Social Services;

(3) a p p e a l s  fr o m  a d o p t i o n  of regula t i o n s ,  or d e c l a r a t o r y  ju d g m e n t s  

c o n c e r n i n g  the r e g u l a t i o n s  of the v a r i o u s  a d m i n i s t r a t i v e  bodies, in­

clu d i n g  the APLC, D e p a r t m e n t  of F i s h  & Game, E n v i r o n m e n t a l  C o n s e r­

vation, etc.

F u r t h e r  SB  104 does not d e f i n e  " a d m i n i s t r a t i v e  agency".

We are a d v i s e d  that the d r a f t e r s  of thi s  l e g i s l a t i o n  did n o t  int e n d  tha t  

a p peals fro m  o u r  d e c i s i o n s  w o u l d  hav e  three a p p e l l a t e  reviews. The e f f e c t  of 

this bill, however, w o u l d  be  three a p p e l l a t e  reviews. A n o t h e r  p r o v i s i o n  in 

the bill does a l l o w  tv,e Su p r e m e  Court, b y  rule, to b y p a s s  the C o u r t  of  A p p e a l s  

for a p p e a l s  f r o m  admi i s t rative agencies' d e c i s i o n s  a n d  f u rther p r o v i d e s  t h a t  

t hose d e c i s i o n s  w o u l d  be heard by  the S u p r e m e  C o u r t  a f t e r  a S u p e r i o r  C o u r t  r e­

view. We  do n o t  rega r d  this as the "clean" approach. W e  b e l i e v e  SB 104 s h o u l d  

be a m e n d e d  to p r o v i d e  for d i r e c t  a p p e a l s  fro m  the r e g u l a t o r y  c o mmissions' d e c i­

sions to the C o u r t  o f  Appeals. The d r a f t e r s  c o n c e d e  tha t  the a p p r o a c h  in the 

bill as d r a f t e d  is not a go o d  one.

cc: Ch a r l e s  Webber, C o m m i s s i o n e r

apt. of C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t

K e i t h  S p e c k i n g

L e g i s l a t i v e  A s s i s t a n t  to the G o v e r n o r



P r o p o s e d  a m e n d m e n t s  to SB 1 0 4 a m  (Per C h e r i  C. J a c o b u s  and St u a r t  

C. Hall)

On  p a g e  1, line 25, a f t e r  "agen cy' !, insert:

", o t h e r  t h a n  th ose  a g e n c i e s  set out in (e) of this 

s u b s e c t i o n "

On p a g e  2, b e t w e e n  lines 7 an d 8, insert:

(e; T h e  c o u r t  of a p p e a l s  has a p p e l l a t e  j u r i s d i c t i o n  

in all a c t i o n s  an d p r o c e e d i n g s  c o m m e n c e d  b e f o r e ,  and all final 

a d m i n i s t r a t i v e  o r d e r s  or d e c i s i o n s  of, the A l a s k a  P u b l i c  U t i l i t i  

C o m m i s s i o n ,  the A l a s k a  T r a n s p o r t a t i o n  C o m m i s s i o n ,  the A l a s k a  

P i p e l i n e  C o m m i s s i o n  and the A l a s k a  C o m m e r c i a l  F i s h e r i e s  

E n t r y  C o m m i s s i o n .  H o w e v e r ,  the c o u r t  may, in its d i s c r e t i o n ,  

r e m a n d  a c o m m i s s i o n  m a t t e r  to the s u p e r i o r  c o u r t  for a trial 

de n o t e  in w h o l e  or in part.

On p a g e  2, line 8, d e l e t e  "( c) " and in s e r t  " ( f) "

On p a g e  13, b e t w e e n  lines 23 and 24, insert:

* Sec. 26. AS 4 4 . 6 2 . 5 6 0  is a m e n d e d  to read:

Sec. 44 . 6 2 . 5 6 0 .  J u d i c i a l  review. (a) Jud ic ia l 

r e v i e w  by the  s u p e r i o r  co urt, or by t he c o u rt of a ppe als , 

of a fi nal  a d m i n i s t r a t i v e  o r d e r  ma y  be had by filing a n o t i c e  

of a p p e a l  in a c c o r d a n c e  w i t h  the a p p l i c a b l e  rules of co urt 

g o v e r n i n g  a p p e a l s  in c ivi l ma tt er s.  E x c e p t  as o t h e r w i s e  

p r o v i d e d  in this se cti on , the n o t i c e  of a p p e a l  shall be filed 

w i t h i n  30 days  a f t e r  the last day on w h i c h  r e c o n s i d e r a t i o n  

ca n be o r d e r e d ,  and s e r v e d  on each  p a r t y  to ;he p r o c e e d i n g .

Th e r ig ht  to a p p e a l  is not a f f e c t e d  by the f a i l u r e  to seek 

r e c o n s i d e r a t i o n  b e f o r e  the agency.
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(b) T h e  c o m p l e t e  r e c o r d  of the  p r o c e e d i n g s ,  or 

p a rt s of  it w h i c h  the a p p e l l a n t  d e s i g n a t e s ,  s h al l be p r e p a r e d  

by the agen cy . A  co py  s h al l be d e l i v e r e d  to all p a r t i e s  

p a r t i c i p a t i n g  in the appea l.  T he  o r i g i n a l  s h a l l  be f i l e d  in 

s u p e r i o r  c o u r t , or the c o u r t  o f  ap pe al s,  w i t h i n  30 days a f t e r  

the a p p e l l a n t  p a y s  the e s t i m a t e d  c o s t  of  p r e p a r i n g  the c o m p l e t e  

or d e s i g n t e d  r e c o r d  or fi les a c o r p o r a t e  b o n d  equal to the 

e s t i m a t e d  cost.

(c) T h e  c o m p l e t e  r e c o r d  i n c l u d e s  (1) the p l e a d i n g s ,

(2) all n o t i c e s  and o r d e r s  i s s u e d  by the a g e n c y ,  (3) the 

p r o p o s e d  d e c i s i o n  by a h e a r i n g  o f f ic er , (4) the fi nal d e c i s i o n ,

(5) a t r a n s c r i p t  of all t e s t i m o n y  and p r o c e e d i n g s ,  (6) the 

e x h i b i t s  a d m i t t e d  or r e j e c t e d ,  (1) the w r i t t e n  e v i d e n c e ,

and (8) all o t h e r  d o c u m e n t s  in the case.

(d) U p o n  o r d e r  o f the s u p e r i o r  c o u r t , or the c ou rt  

of ap p ea ls , a p p e a l s  m a y  be t a k e n  on the o r i g i n a l  re co r d  or

p a rt s o f  it. The  r e c o r d  m a y  be t y p e w r i t t e n  or d u p l i c a t e d  by 

any s t a n d a r d  pr oc ess . A n a l o g o u s  r u le s o f c ou rt  g o v e r n i n g  

a pp ea ls  in ci vil  m a t t e r s  shall be f o l l o w e d  w h e r e  this c h a p t e r  

is silent, an d w h e n  not in c o n f l i c t  w i t h  this  c ha pt er.

(e) T h e  s u p e r i o r  c o u r t s  o r th e c o u rt o f a p p e al s,  

may e n j o i n  a g e n c y  a c t i o n  in e xc e s s  of c o n s t i t u t i o n a l  or s t a t u t o r y  

a u t h o r i t y  at any s t a ge  of  an a g e n c y  p r o c e e d i n g .  Tf a g e n c y  

a c t i o n  is u n l a w f u l l y  w i t h h e l d  or u n r e a s o n a b l y  w i t h h e l d ,  

the s u p e r i o r  c o u r t , or the c o u r t  of a p p e a l s ,  may c o m p e l  the 

ag e n c y  to i n i t i a t e  action.

*Sec. 27. AS 4 4 . 6 2 . 5 7 0 ( a )  is a m e n d e d  to read:

(a) An ap p ea l s h a l l  be h e a r d  by the s u p e r i o r  

c o u r t , or the c o u r t  of  a p p e a l s ,  s i t t i n g  w i t h o u t  a jury.
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*Sec. 28. AS  4 4 . 6 2 . 57 0(h) is a m e n d e d  to read:

(h) If f u r t h e r  a p p e a l  is tak en , the su p r e m e  

;ourt may,  in its d i s c r e t i o n ,  s t a y  the s u p e r i o r  c o u r t  or c our t 

jf a p p e a l s  j u d g m e n t  or a g e n c y  order.
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R e p r e s e n t a t i v e  F r e d  E. B r o w n  
C h a i r m a n ,  H o u s e  C o m m e r c e  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: SB 104 am.

D e a r  R e p r e s e n t a t i v e  B r o w n :

It h a s  c o m e  to o u r  a t t e n t i o n  t h a t  y o u  a r e  i n t e r e s t e d  in 
the v i e w s  of  the A l a s k a  A c a d e m y  on  t h e  p r o p o s e d  l e g i s l a t i o n  
c r e a t i n g  an i n t e r m e d i a t e  c o u r t  of a p p e a l s .

I h a v e  r e v i e w e d ,  w i t h  g r e a t  i n t e r e s t  t h e  t e x t  of SB 104 am. 
a n d  o f f e r  t h e  f o l l o w i n g  c o m m e n t s :

1) T ’̂e c a s e  l o a d  c u r r e n t l y  p l a c e d  u p o n  t h e  S u p r e m e  
C o u r t  is far in e x c e s s  o f  t h e  c a p a b i l i t i e s  o f  a n y  
f i v e  men, r e g a r d l e s s  o f  h o w  h a r d  t h e y  w o r k  a t  t h e i r  
task.

2) I n c r e a s i n g  t h e  n u m b e r  o f  S u p r e m e  C o u r t  J u s t i c e s  w o u l d ,  
in o u r  o p i n i o n ,  c r e a t e  m o r e  r a t h e r  t h a n  l e s s  d e l a y  in 
t h e  a p p e a l  s y s t e m .  I t  h a s  b e e n  o u r  e x p e r i e n c e  t h a t  a 
s m a l l e r  c o m m i t t e e  c a n  r e a c h  a g r e e m e n t  w i t h  far le s s  
t i m e  e x p e n d i t u r e  t h a n  a l a r g e r  one. T h e  i d e a  of 
p a n e l s  o f  J u s t i c e s ,  a l l  f r o m  o n e  c o u r t ,  h a s  the a d d e d  
i n h e r e n t  p r o b l e m  of c o n f l i c t i n g  r u l i n g s .

3) T h e  p r o p o s e d  j u r i s d i c t i o n  o f  t h e  " a p p e l l a t e "  c o u r t  
w o u l d  t a k e  m a n y  o f  t h e  m o r e  t i m e  c o n s u m i n g  tasks 
c u r r e n t l y  p e r f o r m e d  b y  t h e  S u p r e m e  C o u r t ,  i.e., s e n t e n c e  
r e v i e w ,  a p p e a l  f r o m  a d m i n i s t r a t i v e  a g e n c i e s .

4) T h e  d i s c r e t i o n a r y  p o w e r  o f  t h e  S u p r e m e  C o u r t  to g r a n t  
a f u r t h e r  r e v i e w  u n d e r  Sec. 2 2 . 0 7 . 0 3 0  is a m e t h o d  
t h a t  h a s  b e e n  f o l l o w e d  b y  n e a r l y  a l l  s t a t e s  w i t h  
i n t e r m e d i a t e  c o u r t s  o f  a p p e a l ,  a n d  h a s  a l l o w e d  the 
S u p r e m e  C o u r t  to c o n c e n t r a t e  o n  m o r e  s e r i o u s  l e g a l  
i s s u e s .  W e  b e l i e v e  i t  s h o u l d  b e  m a d e  p a r t  of a n y  b i l l .



R e p r e s e n t a t i v e  F r e d  E. B r o w n
P a g e  2
A p r i l  4, 19 7 9

5) W e  h a v e  s o m e  p r o b l e m s  w i t h  Sec. 2 2 . 0 5 , 0 1 5 :  L.iile
i t  is o b v i o u s  t h a t  t h e r e  w i l l  b e  c a s e s  t h a t  o b v i o u s l y  
a r e  g o i n g  t o  p r o c e e d  to t h e  S u p r e m e  C o u r t ,  f o r  e x a m p l e  
t h e  r e c e n t l y  c o n t e s t e d  p r i m a r y  e l e c t i o n ,  w e  b e l i e v e  
t h e  b e t t e r  p r o c e d u r e  w o u l d  b e  f o r  t h e  n e w  " a p p e l l a t e "  
c o u r t  t o  c e r t i f y  s u c h  c a s e s  u p  t o  t h e  S u p r e m e  C o u r t  for 
d e c i s i o n .  T h i s  w o u l d  b e  in l i n e  w i t h  t h e  s t a n d a r d  
c h a i n  o f  a p p e a l  a n d  f u r t h e r ,  w o u l d  b e  m o r e  e f f i c i e n t  in 
t h e  u s e  o f  t h e  C o u r t ' s  t i m e .  If a c a s e  is  p e r m i t t e d  
t o  g o  to t h e  S u p r e m e  C o u r t  f o r  a h e a r i n g  a s  t o  w h e t h e r  
t h e  a p p e a l  s h o u l d  s k i p  t h e  " a p p e l l a t e "  c o u r t  —  t h a t  
h e a r i n g ,  t h e  b r i e f s ,  t h e  a r g u m e n t s  a n d  t h e  S u p r e m e  
C o u r t ' s  d e l i b e r a t i o n s  w o u l d  t a k e  a l m o s t  a s  m u c h  t i m e  
a s  a n  a p p e a l .

6) O t h e r  t h a n  t h e  c r i t i c i s m  of t h e  T r a n s f e r  o f  A p p e l l a t e  
C a s e  s e c t i o n  o f  SB 104 am., w e  b e l i e v e  t h e  b i l l  w o u l d  
g r e a t l y  b e n e f i t  the c i t i z e n s  o f  A l a s k a .

W h i l e  e n d o r s i n g  t h e  c r e a t i o n  of a n  i n t e r m e d i a t e  c o u r t  o f  
a p p e a l s ,  w e  d o  n o t  v i e w  s u c h  a c o u r t  as a c u r e  f o r  a l l  o f  t h e  
i l l s  o f  t h e  d e l a y  i n  t h e  c o u r t s  w h i c h  r e s u l t s  in g r e a t  i n j u s t i c e  
to o u r  c i t i z e n s .  T h e r e  is a g r e a t  n e e d  f o r  b o t h  a m o r e  e f f i c i e n t  
u s e  o f  the t i m e  o f  t r i a l  c o u r t  j u d g e s  a n d  for a d d i t i o n * 1 j u d g e s -  
It  c u r r e n t l y  r e q u i r e s  n e a r l y  two y e a r s  to b r i n g  a c i v i l  c a s e  
to t r i a l  u n d e r  t h e  m o s t  i d e a l  c i r c u m s t a n c e s .  T h e n  t h e  c p p e a l  
p r o c e s s  r e q u i r e s  a n o t h e r  t w o  y e a r s  o r  m o r e .  T h i s  b i l l  w o u l d  
g r e a t l y  r e d u c e  t h e  a p p e a l  t i m e  a n d  y o u  a r e  to b e  a p p l a u d e d  f o r  
y ur e f f o r t s  i n  t h a t  r e g a r d .  T h e  t w o  p l u s  y e a r  d e l a y  i n  t h e  
t r i a l  c o u r t s  w’o u l d ,  h o w e v e r ,  s t i l l  b e  w i t h  us.

In t h e  n e a r  f u t u r e  the d e l a y  a t  t h e  t r i a l  c o u r t  l e v e l  m u s t  
b e  r e d u c e d .  W e  b e l i e v e  t h a t  s u c h  s t e p s  as a s p e c i f i c  d e s i g n a t i o n  
of  a c e r t a i n  n u m b e r  of S u p e r i o r  C o u r t  J u d g e s  a s  c i v i l  a n d  a 
c e r t a i n  n u m b e r  as  c r i m i n a l  w o u l d  b e  o n e  s t e p  w h i c h  s h o u l d  b e  
c o n s i d e r e d .  F u n d i n g  of n e w  j u d g e s h i p s ,  w e  b e l i e v e ,  s h o u l d  a t  
l e a s t  w e i g h  t h i s  a s  a n  a l L e r n a t i v e .

O n  b e h a l f  o f  a l l  o f  ou^ c l i e n t s ,  w e  wish^±o"tTrapk y o u  f o r  
y o u r  e f f o r t s ,  t h r o u g h  t h e  p r o p o s e d  " c r e a t i o n / o f  an i n t e r m e d i a t e  
c o u r t  of a p p e a l s ,  t o  provide, t h e m  wi^lvci t/ue a c c e s s  t o  the courts,

O F  T R I A L  L A W Y E R S

L A L / c b
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A t t e n t i o n :  Ms. P u s a n  P u rk e

Door Mr. S n o w de n:

■Judge u icks, our C ou rt  Ad min  is t r e t o r , ha s  r e f e r r e d  to me your 
i n q u i r y  c o n c e r n i n g  the a p p r o a c h  taken to se c u r e  l e g i s l a t i v e  ap pr ov al  
of an i n t e r m e d i a t e  aope 11 eta court. The p r o p o s a l  for such r co ur t 
was m a d e  to our l e g i s l a t u r e  in 10^9 end r - s u i t e d  in the 
establishment: of such a c o ur t in the fall of that veer. *t that 
time I v/cs - m e m b e r  of both  th^ S u p r e m e  C o u rt  of n rpfjOT1 nP(a the 
J u d i c i a l  A d m i n i s t r a t i o n  C o m m i t t e e  of the <oragon c t. ete Bar end was 
d e s i g n a t e d  by the C u n r e m e  Court t0 d r a w  up a o l a n  for such a court 
upon w h i c h  p ir n the i n d i v i d u a l  m e m b e r s  of the C-uor-me Co urt  could 
agree. It w “3 t h e r e a f t e r  my  dufcv, after the c o u r t  had reac he d a 
c o n s e n s u s ,  to sell the nl r a to the J u d i c i a l  A d m i n i s t r a t i n  C o m m i t t e e  
of the O r e g o n  S t at e Dar and to s e c u r e  a p p r o v a l  ft the an nun.I !?-t  
m e e t i n g  of its m e m b e r s  as well os to o r c s ^ n t  the m a t t e r  to ‘•he 
.legislature. For thesi? r e a s o n s  J u d g e  P i c k s  d e c i d e d  that I mi ght  
be the l og i c a l  p e r s o n  to r es oo nd  to vour inanity.

P r o b a b l y  the b e s t  m e t h o d  of i m p a r t i n g  i n f o r m a t i o n  to a n c c h o r  
s t a te  c o n c o 1ning  m e t h o d s  of c o n v i n c i n g  the l e g i s l a t u r e  that 
i n t e r m e d i a t e  a p p e l l a t e  c ou rt  is n e c e s s a r y  ic to r e c o u n t  the O r e g o n  
e x p e r i e n c e .  It m i g h t  also be w i s e  Lor A l a s k a ,  if it ha s  not done 
so al re a d y ,  co c o n t a c t  the iuthorities in C o l o r a d o  w h i c h  h a v e  als o 
r e c e n t l y  g o n e  t h ro ug h the same c x o or  i o n o e . At the time C o l o r n d c  
e s t a b l i s h e d  its i n t e r m e d i a t e  a p p e l l a t e  co ur t,  I went, to C o 1 a redo 
and met w i t h  the c o m m i t t e e  that had the m a t t e r  under c o n s i d e r a t i o n  
and told the m of our e x p e r i e n c e  end o r o b l o m s .  C o l o r a d o  and Or eg on  
had s i m i l a r  d i f f i c u l t i e s  in that a la rge  o e r c e n t e g e  of the 
p o p u l a t i o n  of the state was c o n c e n t r a t e d  in a r e l a t i v e l y  small 
jr.-- , l e a v i n g  a b ro ad  e x p a n s e  w i t h  a c om o a r  ?t i v el y small c o p u l a t i o n .  
I w o u l d  a n t i c i p a t e  t h a t " A l a s k a  also has a si m i l a r  p ro bl em.

To b e g i n  with, the d e c i s i o n  must  be ma de  w h e t h e r  the otreasure 
of the a c o e i 1 a to load is s u f f i c i e n t l y  la rge  to iust.ifv at one-*' a 
ful 1 • fledged ' n t e c m e d  ia to a p p e l l a t e  cou rt,  in O r e g o n  i t wa s  d e c i d e d  
thrt such a f u l l - f l e d g e d  court c oul d n o 1- be j u s t i f i e d  uoon our
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o r i g i n a l  a p p l i c a t i o n .  At th a t time a p l a n  wa s p r e s e n t e d  to the 
l e g i s l a t u r e  for an i n t e r m e d i a t e  c o u r t  of five j u d g e s  w h i c h  w o u l d  
have o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n  in l i m i t e d  c l a s s i f i c a t i o n s  
of ca ses . The five j u d g e s  w e r e  to sit  in two p a n e l s  of th ree ea ch  
wi th  the C h i e f  J u d g e  s i t t i n g  in bo th  p a n e l s .  T h e s e  c l a s s i f i c a t i o n s  
w e r e  g e n e r a l l y  (1) c r i m i n a l ,  (?) d o m e s t i c  r e l a t i o n s ,  j u v e n i l e  
m a t t e r s  and a d o p t i o n s ,  (3) c r o b a t e ,  and (4) those in w h i c h  s ta te 
b o a r d s  and b o d i e s  are i n v o l v e d  w h i c h  e n c o m p a s s  su c h th i n g s  as 
a d m i n i s t r a t i v e  law. The b a l a n c e  of the a p p e l l a t e  l i t i g a t i o n  
conti iued ,-o c o m e  d i r e c t l y  to the S u p r e m e  Court.

A s t a t i s t i c a l  s t u d y  was m a d e  for the pa s t se ven y e a r s  in an 
e ff o r t  to id en tif y the p e r c e n t a g e  of total a p p e l l a t e  l i t i g a t i o n  
w h i c h  ar ose from v a r i o u s  c l a s s i f i c a t i o n s  o f  c a s e s  so that the 
a p p e l l a t e  load c o ul d be e q u i t a b l y  d i s t r i b u t e d  b e t w e e n  the two 
c o u r t s .  A d i s s a t i s f i e d  l i t i g a n t  co u l d,  o f  c ou rse , ask that the 
S u p r e m e  C o ur t  r e v i e w  the d e c i s i o n  of the i n t e r m e d i a t e  co urt , and 
this a d d i t i o n a l  d u t y  for the S u p r e m e  C ou rt  had to bo taken into 
c o n s i d e r a t i o n  in m a k i n g  the a l l o t m e n t  of the w o r k l o a d  b e t w e e n  the 
two c o u r t s .  It was e x p l a i n e d  to the l e g i s l a t u r e  th^t as the 
w o r k l o a d  i n c r e a s e d ,  the l e g i s l a t u r e  w o u l d  be r e q u e s t e d  to tr an sf e r 
o r i g i n a l  j u r i s d i c t i o n  to the i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in other 
c l a s s i f i c a t i o n s  un til  all o r i g i n a l  j u r i s d i c t i o n  in a p p e l l a t e  m a t t e r s  
wa s  v e s t e d  ip. that c o u r t  e x c e p t  for c e r t a i n  e n u m e r a t e d  s i t u a t i o n s  
in w h i c h  o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n  w a s  frozen into t.he S u p r e m e  
C o u r t  by the p e c u l i a r i t i e s  of he O r e g o n  C o n s t i t u t i o n .

Th e 1977 L e g i s l a t i v e  A s s e m b l v  f i n a l l y  c o n c l u d e d  the t r a n s i t i o n  
and, as of J a n u a r y  1, 1975, all o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n  
( e x c e p t  for the c o n s t i t u t i o n a l  e x c e p t i o n s )  was v e s t e d  in the 
i n t e r m e d i a t e  a p p e l l a t e  co iu t,  w h i c h  n o w  has  ten j u d g e s  and w h i c h 
p r e s e n t l y  n e e d s  at le ast two more. Th e l e g i s l a t u r e  was told in 
a d v a n ce that w h e n the w o r k l o a d  j u s t i f i e d  a full i n t e r m e d i a t e  
a p p e l l a t e  c o u r t  it"-was c o n t e m p l a t e d  that there w o u l d  bn twelve 
irTtermed iate apoel lat e j u d g e s  s i t t i n g  in p a n e l s  of t hr ee each, thus 
e f f e c t i v e l y  m a k i n g  four, i n t e r m e d i a t e  a p p e l l a t e  c o u r t s  of three 
j u d g e s  each. P r e s e n t l y ,  the i n t e r m e d i a t e  c o u r t  is s i t t i n g  in p a n e l s  
of four w i t h  n i n e  m e m b e r s  b ei ng  d i v i d e d  into p a n e l s  of three and 
wit h the C h i e f  Ju dg e,  s i t t i n g  with e a c h  panel, m a k i n g  the fourth 
j u d g e .
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A wo r d of c a u t i o n  is in o rde r c o n c e r n i n g  the d i v i s i o n  of 
o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n .  In s u r v e y i n g  what had o c c u r r e d  
in other states, v»e o b s e r v e d  that o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n  
l i n e s  tend to b e c o m e  b l u r r e d .  As an il 11 s t m t  i o n : a c o n s t i t u e n t  
of S e n a t o r  Jo nes  from the c o w  c o u n t r y  par t of the s t at e w a n t s  q u i c k  
l i t i g a t i o n  r e su l ts  in c a t t l e  r u s t l i n g  c a s e s . As a result. S e n a t o r  
J o n e s  d u m p s  a bill into the l e g i s l a t u r e  that says a p p e a l s  in all 
such  c a s e s  will  b y p a s s  the i n t e r m e d i a t e  a p p e l l a t e  c o u rt  and go 
d i r e c t l y  to the S u p r e m e  Court. As soon es it is g e n e r a l l y  
u n d e r s t o o d  that this can be do ne, all hell b r e a k s  loose and o r c t f y  
soon a w a l l - d e v i s e d  a p p e l l a t e  p l a n  b e c o m e s  a c o m p l e t e  m es s,  wi th  
s p e c i a l  i n t e re st  g r c u o s  forcing t h r o u g h  b i l l s  w h i c h  re q u i r e  
b y p a s s i n g  the i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in their p a r t i c u l a r  field 
of int erest. T h e r e f o r e ,  it is i m p o r t a n t  at the o u t s e t  not to m a k e  

.any  e x c e p t i o n s ,  b e Tt f i r s t - d e g r e e  mu r de r or w h a t e v e r .  Such  
e x c e p t i o n s  b m p i " p t h e r s . We h a v e  be en  r e l a t i v e l y  s u c c e s s f u l  in 
'Oregon in a v o id i ng  this p i t f a l l  w h i c h  is e x h i b i t e d  in a l m o s t  e v e r y  

^  ot he r s ta te  in w h i c h  d i f f e r e n t  l a y e r s  of a p p e l l a t e  c o u r t s  exist.

A n o t h e r  p i t f a l l  in this reg ard  is the p r a c t i c a l  p o l i t i c a l  
a s o e c t s  of g e t t i n g  s o m e t h i n g  a o o r o v e d  by the 5ar and the 
l e g i s l a t u r e .  If a f u l l - s c a l e  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  is d e e m e d  
not to be i m m e d i a t e l y  fe asi bl e, as if was d e e m e d  not to be in 
O r e g o n ,  e x t r e m e  care sh o ul d  be taken in d e c i d i n g  what k i n d s  of 
l i t i g a t i o n  are g oin g to be s u b j e c t  to the p o s s i b i l i t y  of two a p p e a l s  
and what, k in ds  of l i t i g a t i o n  are not. The t e n d e n c y  of the m e m b e r s  
of the Bar is to resist the p o s s i b i l i t y  of h a v i n g  two a p p e a l s  in 
the k in ds  of ’.itigation out of w h i c h  they ma k e their rea.l money. 
T h e r e f o r e ,  it was d e e m e d  wi se  in O r e g o n ,  as a p o l i t i c a l  o l o y  only, 
in an e f f o r t  to get the c a m e l ' s  no s e into the tent, to d u m p  into 
the i n t e r m e d i a t e  a p p e l l a t e  c o u r t ' s  j u r i s d i c t i o n  as m a n y  c l a s s e s  
of l i t i g a t i o n  as p o s s i b l e  in w h i c h  the cost of l i t i g a t i o n  on ei th e r  
one or both  sides is b o rn e by the p u b l i c  c o f f e r s .  L a w y e r s  s e l d o m  
o b j e c t  to an i n c r e a s e  in l i t i q a F i o n  for w h i c h  they  arc b e i n g  pa i d  
out  of the p u b’ic p o c k e t  wh en  it is a kind of l i t i g a t i o n  in w h i c h  
their p r i v a t e  c l i e n t s  can ill afford to pay. Th is  do c s not 
n e c e s s a r i l y  tend to nut into the i n t e r m e d i a t e  a p p e l l a t e  c o u r t ' s  
o r i g i n a l  j u r i s d i c t i o n  those c l a s s e s  of l i t i g a t i o n  w h i c h  s h o u l d  
a c t u a l l y  be there, but it is s o m e t h i n g  to w h i c h  resort m a y  bo had 
in a s i t u a t i o n  in w h i c h  e x t r e m e  d i f f i c u l t y  is c o n t e m p l a t e d  in 
g e t t i n g  tha Car's a pp ro v a l .  W i t h o u t  the P a r' s a p p ro va l y o u  w il l
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p r o b a b l y  not  g et  far. W e did iu in O r e g o n  in o rde r to get  our toe 
in the door, end we w e r e  jcc essful. I 3!?., of c ou r s e ,  u n a b l e  to 
mak e any such po lit ic *] j u d g m e n t  as to w h a t  the wi s e c o u r s e  m a y  
be in Alaska, or w h e t h e r  it is o v e n  n e c e s s a r y  to do it b y small 
b i t s  over a pe r i o d  of ten ye a rs , as w as  n e c e s s a r y  in O re go n.

A n o t h e r  d e c i s i o n  w h i c h  has to be m a d e  is w h e t h e r  the s e p a r a t e  
p a n e l s  of the i n t e r m e d i a t e  a p p e l l a t e  c o u r t  sit in one l o c a t i o n  or 
w h e t h e r  the v a r i o u s  p a n e l s  are d i s t r i b u . e d  ar ou n d  the state. In 
O r e g o n  it w a s  d e c i d e d  that all m e m b e r s  of the c ou rt  s h o u l d  sit in 
the st at e caoita.l, as d o e s  tha S u p r e m e  Court. The  r e a s o n  wa s  
e n t i r e l y  one of fi nan ce s.  O n e  of the mo s t e x p e n s i v e  p a r t s  of  an 
a p p e l l a t e  c our t is a law l ib ra ry.  W i t h  all of the a p p e l l a t e  
j u d i c i a l  m a n p o w e r  l o c a t e d  in one p l a c e  ( S u n r o m e  C o u r t  and all 
s e c t i o n s  of the i n t e r m e d i a t e  a p p e l l a t e  co u rt) , one law  l i b r a r y  
s u f f i c e s .  For any s e c t i o n  of on a p p e l l a ^ -  co urt that is l o c a t e d  
e l s e w h e r e ,  the lav; l i b r a r y  m u s t  be d u p l i c a t e d .  Th is  i n v o l v e s  a 
trem lous, monumental, e x o o n s s .

Our e x p e r i e n c e  has s how n that there are o t h e r  b e n e f i t s ,  and 
also  d e t r i m e n t s ,  from h a v i n q  the i n t e r m e d i a t e  n p o e l l a t e  c o u r t  
c o n c e n t r a t e d  in one lo ca tio n.  H a v i n g  tne v a r i o u s  p a n e l s  ail in 
on e  p l a c e  t en ds  to m i n i m i z e  d i s p a r a t e  d e c i s i o n s  by s e p a r a t e  p an el s.  
T h e y  talk to e a c h  other and go over  each  o t h e r ' s  o p i n i o n s .  It also 
c e n t r a l i z e s  a d m i n i s t r a t i o n  and m i n i m i z e s  the co s t of f u r n i s h i n g  
s p ac e and e q u i p m e n t .  N o w  t h a t  we ha ve  gon e to c o m p u t e r s  for the 
p r i n t i n g  and s t or in g of o p i n i o n s ,  I s u u p e c t  that the s a v i n g s  are 
m a t e r i a l .  H o w e ve r,  if e v e r y  pane 1 of the i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  m o n i t o r s  wha t c o m e s  out of o t he r pane ls,  p r o d u c t i o n  te nds 
to s l o w  d o w n  as e v e r y o n e  is l o o k i n g  over e v e r y o n e  e l s e ’' s h o u l d e r s .

In a d d i t i o n  to the p r o b l e m  of w h e re  the j u d g e s  s h o u l d  sit *s 
the p r o b l e m  of w h e t h e r  th e y sh ou l d  be s e l e c t e d  from the st ate  
large or from d i s t r i c t s .  In O r e g o n  the j u d g e s  arc e l e c t e d  from 
the st ate at large. T h i s  t e nd s to elect p e r s o n s  from the most 
h e a v i l y  p o p u l a t e d  part  of  the s ta te wh o ha ve  na me  f a m i l i a r i t y  there. 
R e g a r d l e s s  of w h e r e  the m e m b e r s  of the c o u r t  sit, our e x p e r i e n c e  
ha s i nd ic a t e d  that th ere ma y be s o m e  j u s t i f i c a t i o n  for h a v i n g  
m e m b e r s  of the court e l e c t e d  fro m v a r i o u s  par t of the state, if 
it is felt that there is any v a l u e  in a j u d i c i a l  r e p r e s e n t a t i o n  
from v a r i o u s  areas.
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The fact that tha e n t i r e  c o u r t  ma y  be c e n t r a l l y  lo c a t e d  ir. 
one area does not o r c v e n t  its p a n e l s  from a c t u a l l y  s i t t i n q  in 
v a r i o u s  p a r t s  of the s t at e to hear a r g u m e n t s .  Tt is a m e a n s  of 
s h o w i n g  the flag and s e r v i c i n g  p e o o l o  l o c a l l y  wi t h the ju di ci al  
syste m, w h i l e  still oerraiting the c o u r t  to be c e n t r a l l y  loca ted  
w i t h  the a t t e n d a n t  b e n e f i t s  th at  m a y  co me  t h e r e f r o m .  In mo st  
s e c t i o n s  of the st ate there are p h y s i c a l  f a c i l i t i e s  for local trial 
c o u r t s  rand these, as a rule, can be e a s i l y  used by a t h r e e - m a n  
j u d i c i a l  p an e l for the p u r p o s e  of h e a r i n g  c a se s  w h i c h  ha ve  arise;* 
fr om  a p a r t i c u l a r  se c t i o n  of  the state. In Or e g o n ,  upo n o c c a s i o n ,  
ev e n the S u o r e m e  C o ur t t r a v e l s  a b o u t  to hear c a s e s - - n o t  usual, l y - - b u t  
s o m e t i m e s .

It sh o u l d  also be r e m e m b e r e d  that it. is v a l u a b l e  to ha ve  
_ i n t e r c h a n g e a b l e  a p p e l l a t e  m a n p o w e r ,  jrhe S u p r e m e  Court, should have  
"TfTe a u t h o r i t y  to a s s i g n  its m e m b e r s  to the i n t e r m e d i a t e  a p o e i l c t e  
court, and m e m b e r s  of that c o u r t  s h o u l d  be a s s i g n a b l e  to the S u p r e m e  
Court. ?Vs an i l l u s t r a t i o n ,  last m o n t h  T sat w i t h  a p ane l of the 
i n t e r m e d i a t e  co urt  that wa s s h o r t h a n d e d .  T am, of course, 
d i s q u a l i f i e d  to sit on those c a s e s  s h o u l d  tne y co m e to the S u p r e m e  
Court. The s y s t e m  has w o r k e d  well an-'* m a k e s  tha most of the 
a v a i l a b l e  m a n p o w e r .

If it is d e t e r m i n e d  that a full i n t e r m e d i a t e  co urt is not 
p o l i t i c a l l y  or f i n a n c i a l l y  f e a s i b l e  in M ^ s k a  at this time, as it
was  not at the b e g i n n i n g  in O r e g o n ,  g r e a t  ca r e sh o ul d be ta ken in
d e f i n i n g  the c l a s s i f i c a t i o n  of the k i n d s  of c as es  when  m a k i n g  a 
d i v i s i o n  of o r i g i n a l  a p o e l l e t e  j u r i s d i c t i o n .  T i m e  spent, in w r i t i n g  
o p i n i o n s  c o n c e r n i n g  w h i c h  c o u r t  has o r i g i n a l  a p p e l l a t e  j u r i s d i c t i o n  
in w a s t e d  c o m p l e t e l y .  O r e g o n  law  ha s a p r o v i s i o n  that if an yo n e  
c o n t e n d s  an appeal has b ee n filed in the w r o n g  court, the S u p r e m e 
Co ur t shall d e c i d e  tT s u m m a r i l y  w i t h o u t  a r g u me nt  or b r i e f i n g . We 

"have never w r i t t e n  one o p i n i o n  on the s u b j e c t  and do not intend 
to. Wo have  had tr ou bl e w i t h  c o n s i s t e n c y  in h o w to d ev i s e  c e r t a i n  
i n f or ma l inter nal  rules for this p u r p o s e .  The p r i n c i p a l  d i f f i c u l t y  
is wi th  the a d m i n i s t r a t i v e  and g o v e r n m e n t a l  la w  c l a s s i f i c a t i o n s .
I will not  take you r time to d e t a i l  our e x p e r i e n c e  further ex ce pt
to say that, it is a v a i l a b l e ,  if d e s i r e d .

S ta ti st ic al  s t u d i o s  are a v a i l a b l e  in c o n v i n c i n g  a l e g i s l a t u r e  
that the e s t a b l i s h m e n t  of the i n t e r m e d i a t e  a p p e l l a t e  c ou rt  is 
n e c e s s a r y  and d e s i r a b l e .  In O r e g o n  we made  s t u d i e s  w h i c h  sh owe d
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the i n c r e a s e  in the nu mb er  c f  a o c a a l s  filer! o ve r a p e r i o d  of y e a r s  
and the p e r c e n t a g e  of a o o e a l s  w h i c h  came from each c l a s s i f i c a t i o n  
of ’it i g a t i o n  and the n u m b e r  of w r i t t e n  o p i n i o n s  w h ic h re su l t e d .
We used s t a t i s t i c s  fr om  o t he r s t a t e s  s h o w i n g  the a v e r a g e  nu mb er  
of o o i n i o n s  w r i t t e n  bv the m e m b e r s  of the s u p r e m e  c o u r t s  of t ho se 
s t a t e s  and c o m p a r e d  th e m 'with the a v e r a g e  n um b e r  that mu st  be 
w r i t t e n  in O r e g o n  to k e e o  c u r r e n t  in the a b s e n c e  of an i n t e r m e d i a t e  
a p p e l l a t e  court. We  m a d e  p r o j e c t i o n s  of the n u m b e r  of future 
e o p o a l s  that c oul d be a n t i c i p a t e d ,  us ing  as a b a s i s  th ere fo r our 
past h i s t o r y  of inc re as es .  T h e s e  p r o j e c t i o n s  can be r el a t e d  to 
p o p u l a t i o n , trial court l i t i g a t i o n ,  end other r e l e v a n t  data. The 
s t a t i s t i c s  s ho u l d  be kept  as s i m p l e  and u n c o m p l i c a t e d  as p o s s i b l e ;  
if th e y are too c o m p l e x ,  the m e m b e r s  of the l e g i s l a t u r e  o f t e n  get 
lost in the maze, if y o u  h a v e  a g e n u i n e  case, it can e a s i l y  be
d e m o n s t r a t e d .  Our i n v e s t i g a t i o n  i n d i c a t e s  that a s u p r e m e  court
ju dg e sho ul d not he e x p e c t e d  to w r i t e  m o r e  than an a v e r a g e  o f 30 
o p i n i o n s  a year of the d e t a i l e d  kind w h i c h  is to he e x n e c t e d  From 
such a court.

^ i nc e the e s t e b l i s h m o n t  of the i n t e r m e d i a t e  c o u rt  in O r eg on , 
the a p p e l l a t e  s y s t e m  h^s  b e e n  m o d i f i e d  c o n s i d e r a b l y .  O r i g i r a l l y ,  
a p p e a l s  from a d m i n i s t r a t i v e  d e c i s i o n s  went  to the too tri-1 c o u r t  
w h e r e  e i t h e r  r further h e a r i n g  was had or a h e a r i n g  was had on the 
re c o r d  m a d e  b e f o r e  the s t a t e  b o ar d or body. T h i s  has all b ee n  
c h a n g e d .  q uch a p p e a l s  now  g o s t r a i g h t  from the h e a r i n g  a g e n c y  of 
the s ta te  b oa rd  or b o d y  to the C our t of A p p e a l s .  We h a v e  a 
t w o - l e v e l  trial court: d i s t r i c t  c o u r t s ,  w h i c h  are of a l i m i t e d  and
lecser j u r i s d i c t i o n ,  and c i r c u i t  c ou rt s,  w h i c h  are of an u n l i m i t e d
j u r i s d i c t i o n .  I t  used to be that lo si ng l i t i g a n t s  in the d i s t r i c t  
c o ur t c o u l d  get  a no w trial by a p p e a l i n g  to the hi gh er  trial court. 
P e c o r d i n g  d e v i c e s  ha ve  no w b e e n  out into the lower trial c o u r t ?  
and the tapes come  d i r e c t l y  to the C o u r t  of A p p e a l s  for review.
I h a v e  no idea w h e t h e r  an^ of this  is h e l p f u l  to A l a s k a  s i n ce  I 
am u n f a m i l i a r  w i t h  its a d m i n i s t r a t i v e  h e a r i n o  and trial c o ur t 
p r o c e d u r e  and c o m p o s i t i o n .

O r e g o n  still has an apoo.llate l i t i g a t i o n  cr is is . Sinc^> the 
1957 s t a t i s t i c s ,  w h i c h  w e r e  the most re ce nt  o n e s  a v a i l a b l e  at the 
time of the f o r m a t i o n  of  the C o u r t  of Ap pe a l s ,  the a o p e l l e t e  load 
has i n c r e a s e d  mo re  than fi v e - f o l d .  'f’hore  are p r e s e n t l y  b ei ng  filed 
more than 3,000 a p o e a l s  e a c h  y ear . W h i l e  m a n y  are d i s m i s s e d  b e f o r e  
d e c i s i o n ,  the C o u r t of An n ea ls , of n e c e s s i t y ,  d e c i d e s  m a n y  c ase s
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w i t h o u t  w r i t t e n  o p i n i on . In fact, m a n y  a p p e a l s  do not  m e r i t  a 
w r i tten o c i n ion and the m e m b e r s  of the o r o f o c;qinn ^?ra t-r> h-ave 
'accepted this st ate  oi: off airs.

A d e t a i l e d  r e c a p i t u l a t i o n  of the p r o c e d u r e  on p e t i t i o n  to the 
S u p r e m e  C o u r t  from the C o u r t  of  A p p e a l s  can be f ur n i s h e d ,  if 
d e s i r e d . T h e O r e g o n  law r e q u i r e s  that th ree  of our seven S u p r e m e  
Court- m e m b e r s  must vote to a l l o w  r e v i e w  of an o p i n i o n  of the

n n n e i i a t n  r n p r t-. A n u m b e r  of s t a t i s t i c a l  d o c u m e n t s  
used in O r e q o n  in our a p p l i c a t i o n  b e f o r e  the l e g i s l a t u r e  in 1967 
ar e e n c l o s e d ,  as e x a m p l e s  only, bu t  I am sure m u c h  b e t t e r  ones  c ou ld  
be e v o l v e d .  On e of the e n c l o s u r e s  is a s t a t i s t i c a l  s t u dy  m a d e  in 
the s ta te  of C o l o r a d o .  W e m a d e  a s i mi la r one but 7 do not find 
it in my file. it is e x t r e m e l y  d i f f i c u l t  to a n t i c i p a t e  in ad v a n c e  
all r e l e v a n t  i n o u i r i e s  w h i c h  m i g h t  be of in ter es t.

I am sure that you s h o u l d  c o n t a c t  C h i e f  J u d ge  H e r b e r t  M. S c h w a b  
of  the O r e g o n  Court of A p p e a l s .  W h i l e  he di d  not p a r t i c i p a t e  in 
the p l a n n i n g  and p a s s a g e  of the act  w h i c h  e s t a b l i s h e d  the court, 
ha has acted as C h i e f  J u d g e  s i n c e  its f o r m a t i o n  and p r o b a b l y  k n ow s 
the o i t f a l l s  in the a d m i n i s t r a t i o n  of  such a c o u r t  b et t e r  than 
a n y o n e  in e x i s t e n c e .  T h e  two of us h a v e  be en  the o n e s  from O r e g o n  
w h o  have  t r a v e l e d  to ot her  s t a t e s  that are p l a n n i n g  the 
e s t a b l i s h m e n t  of suc h a court.

SThirerely,

P /l ph M. H ol m a n

mt:
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FROM:
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chairman

You have asked whether a constitutional amendment is needed 
to create a court of appeals and whether there is a c o n s t i­
tutional right of appeal to the Supreme Court.

The legislature has the constitutional power to establish 
courts in addition to the supreme court and the superior 
court which are established  by the constitution. This right 
is clearly recognized in S e ction  1, Article IV of the 
constitution which  provides:

SECTION 1. The judicial power of the State is vested 
in a supreme court, a superior court and the courts 
established by the l e g i s l a t u r e . The jurisdiction of 
courts shall be p rescribed by law. The courts shall 
constitute a unified judicial system for operation and 
administration. Judicial districts shall be e s tabli shed 
by law. (Emphasis added.)

Therefore no constitutional amendment is necessary to establish 
the court.

Under the Unit ed States Constitution, appellate review in 
state courts is not required. In Griffin v. Illinois, 351 
US 12, 100 L ed 891, 76 S Ct 585 (1956), a leading case by 
the United States Supreme Court h o l d i n g  that while appellate 
review is not required, if granted at all it may not be 
limited so that some persons because of poverty may not 
ef fectively  exercise the right of appeal of a criminal 
conviction, the court stated:
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"It is trae that a state is not required b y  the Federal 
Constitution to provide appellate courts or a right to 
* oellate r evi ew at all."

In a concurring opinion, Justice Frankfurter el aborated on
this saying:

The admonition of de Tocquevilie not to co fuse the 
familiar with the n e c e s s a r y  has vivid applicati on to 
appeals in criminal cases. The right to an appeal from 
a conviction for crime is today so established that 
this leads to the easy a ssump tion that it is fundamental 
to the prote ction of life and liberty and therefore a 
necessary ingredient of due process of law. "Due 
process" is, perhaps, the least frozen concept of our 
law -- the least confined to h i story  and the most 
absorptive of powerful social standards of a progressive 
society. But neither the unfolding  content of "due 
process" nor the p a r t ic ularized safeguards of the Bill 
of Rights disregard procedural ways that reflect a 
national his toric policy. It is significant that no 
appeals from convictions in the federal courts were 
afforded (with roundabout exceptions negligible for 
present purposes) for nearly a h u n d r e d  years; and, 
despite i;he civilized standards of criminal justice in 
modern England, there was no appeal from convictions 
(again with exceptions not now pertinent) until 1907. 
Thus, it. is now settled that due process of law does 
not require a State to afford r e view of criminal 
j u d g m e n t s .

Nor does the equal p r o t e c t i o n  of the laws deny a State 
the rig.ht to make classifications in law when such 
classifica^ions are rooted in reason. "The equali ty at 
which the 'equal protection* clause aims is not a d i s­
embodied equality. The Fourteenth Amendment enjoins 
*the e.}ual protection of the laws,' and laws are not 
abstract p r o p o s i t i o n s . "  . . .Again, "the right of 
appeal may be accorded by the State to the accused upon 
such terms as in its w i s d o m  may be deemed proper."
McKano v, D u r s t o n , 153 US 684, 687, 6 8 8, 38 L ed 867,
6 8 6, xk S Ct 913. The States have exercised this d i s­
criminating power. The different States and the same 
State from time to time have conditioned criminal appeals 
by fixing the t *me w i t h i n  which an appeal may be taken,
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by delimiting the scope of review, by shaping the 
m e c h a n i s m  by which a l leg ed errors may be brought before 
the appellate tribunal, and so forth.

The clause in our con stitution that is the equivalent of the 
Sixth Amendment is Section 11 of Article I which provides:

"SECTION 11. In all criminal prosecutions, the a c cused 
shall have the right to a speedy and public trial, by 
an impartial jury cf twelves except that the legislature 
may provide for a jury of not more than twelve nor less 
than six in courts not of record. The accused is e n­
titled to be informed of the nature and cause of the 
accusation; to be re leased on bail, except for capital 
offenses when the proof is evident or the p r esum ption 
great; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of counsel for 
his defense."

The Alaska Supreme Court has taken the position that it is 
not limited by decisions of the United States Supreme Court 
or the United States Co nst i t u t i o n  wh> \ it expounds the Alaska 
Constitution  since our consti tution may have broader s a f e­
guards than the m i n i m u m  federal standards. It applied this 
rule of construction to the Sixth Amendment in Raker v. City 
of F a i r b a n k s , 471 P . 2d 386 (1970).

There are, of course, no decisions directly on point in Alaska. 
Corpus Juris Secundum States:

"In criminal prosecutions an appeal or a writ of error 
will not lie from an intermediate appellate court to 
the higher court except in cases in which it is a u t h o r­
ized by constitution or statute"

citing numerous cases supportin g that rule. In Raker the 
court said:

"What is ultimately persuasive to us is the strong 
indication by other courts that fundamental fairness 
under the Fourteenth Amendment requires the extension 
of procedural safeguards in the administration of 
criminal justice to an area of crimes once deemed 
outside the p.vle of pr otec t i o n . "
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The right at que stion here is b e i n g  able to appeal, as a 
matter of right, to the final a p p e llate  court in the court 
from a decision of an inte rm e d i a t e  appell ate court. R evie w 
by the Supreme Court still exists under the bill but the 
r e vie w is in the discre t i o n  of the Supreme Court.

Fundamental fairness clearly does not require appeal as a 
m atter of right in all cases to the final appellate court of 
a state.
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H o n o r a b l e  Charles Parr
Chairman, House J u d i c i a r y  Committee
P o u c h  V
Juneau, A l a s k a  99811

Re: SB 104am - - A n  Act E s t a b l i s h i n g  the Court of
A p p e a l s .

Dear Repre s e n t a t i v e  Parr:

I u n d e r s t a n d  from Mr. S n ow den that the J u d i c i a r y  Committee 
h ad some technical questions r e g a r d i n g  Senate Bill 104. I 
w i l l  attempt to provide a b r i e f  e x p l a n a t i o n  of those p o r­
tions of the bill that the Comm ittee i n q u i r e d  about.

1. J u r i s d i c t i o n  over A d m i n i s t r a t i v e  A g e n c y  A p p e a l s .

P r o p o s e d  Section 22.07.020(a)(8) [page 1, line 24] grants 
j u r i s d i c t i o n  to the court of appeals to review  a superior 
court decision in an appeal from an a d m i nistrative agency. 
These appeals c urre n t l y  go from the s u p e r i o r  court to the 
s u pre me court. When  the supreme court first considered 
the question of court of appeals jurisdiction, it b e l i e v e d  
the best c ombin a t i o n  of cases w o u l d  be criminal cases and 
the admini strative a gency appeals. However, because it was 
diffic ult to k n o w  w i t h  absolute  c e r t a i n t y  h o w  many 
criminal cases the n e w  court could p r o p e r l y  handle, the 
supreme  court w i s h e d  to p r ovide  some flexibi lity in the bill. 
It is conte mplated that the supreme court w o u l d  in the first 
i nstance provide for direct r e v i e w  to the supreme 
court for these kinds of cases and that they w o u l d  be 
t ransferred  to the court of appeals onl y if it appeared that 
that court was able to handle them.

A  n umber of sections in the bill w e r e  included solely 
for the purpose  of i m p l e m e n t i n g  this p r o p o s e d  transferability 
of a d m i nistrative  agency appeals. If the Committee determines
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that this t r a n s f e r a b i l i t y  should not be i n c l u d e d  in the bill, 
the fol]owing sections sh ould be dele ted from the bill:

(a) At page 1, delete lines 24 and 25;

(b) At p age 2, delete lines 10 t h rough 12;

(c) At page 5, delete lines 28 and 29;

(d) At page 6 , delete line 1.

2. J u r i s d i c t i o n  over D i s t r i c t  Court  A p p e a l s .

U n d e r  current law, the superi or court initially hears 
appeals from the district court, b o t h  civil and criminal, and 
there is a right of appeal by either p arty to the supreme court 
from the superior court's decision. Two purposes  were intende d 
to be achieved by transf e r r i n g  j u r i s d i c t i o n  from  the su perior 
court to the court of appeals o v e r  civil appeals as we ll as 
criminal. First, there are more criminal district court 
appeals than civil. As long as the criminal appeals were 
going to be h e a r d  by the court of appeals, it was thought 
that there were too few civil appeals to w a r r a n t  the 
m a i n t e n a n c e  of an appellate process in the superior court for 
these cases. Second, it p r o v i d e s  a means to eliminate the 
current right to two appeals from a distric t court case while  
at the same time a s s u r i n g  that a district court appeal was 
d e c i d e d  b y  m o r e  <-han one person.

3. T r a n s f e r  o f  A p p e l l a t e  C a s e s .

Section  3 of the bill at page 5 (AS 22.05.015) provides 
the m e c h a n i s m  for t r a n s f e r r i n g  a ppropria te cases from the 
court of appeals to the supreme court if it appears that 
the supreme court w o u l d  be taking r e v i e w  in any event. This 
type of p r o v i s i o n  is a fairly s t a n d a r d  one in court of appeals 
legislat ion from other states, and is g e n e r a l l y  i ntended to 
avoid r e q u ir ing parties to take a case through b o t h  courts w h e n  
the case was of suf ficient importance that the supreme court 
w o u l d  ce rtainly trike review. This section w o u l d  also p e rmit the 
supreme court to accept cases p e n d i n g  in the caurt of appeals 
in o rder to take care of tempo r a r y  w o r k l o a d  imbalances b e t w e e n  
the two c o u r t s .

4. D i s c r e t i o n a r y  R e v i e w  on the Supreme Court's Own M o t i o n .

I have not had an o p p o r t u n i t y  to do e xtensive research on 
the quest i o n  of w h e t h e r  the U n i t e d  States Supreme Court has the
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author ity to take r e v i e w  on its own m o t i o n  of cases d e cid ed by 
the federal Circuit  Courts. It is my understanding, however, 
that as a p r a c t i c a l  m a t t e r  the U.S. Supreme Court does n o t  do 
this, but may, in v e r y  e x t r a o r d i n a r y  cases "invite" parties to 
a pply for review. The inclusion of the a u t h orit y b y  the supreme 
court to invoke its discre t i o n a r y  r e v i e w  "on its own motion"  was 
n ot s o m e t hing that was consid e r e d  to he t e r ribly important one 
w a y  or the other, and its d e l eti on w o u l d  have n o  effect on the 
e fficient opera tions of the court of appeals and the supreme 
court.

5. Sente nce A p p e a l  J u r i s d i c t i o n .

At page 9, line 4 and  page 13, line 10, the bill proposes 
to change the l i m i t a t i o n  on sentence appeals from 180 days to 
45 days. In 1976, the Supreme Court p r o m u l g a t e d  amendments to 
D i s trict Court Crimi n a l  Rule 7 and A p p e l l a t e  Rule 21 p e r m i t t i n g  
appeals from  sentences of 45 days or more. The Supreme Court 
was then of the v i e w  that this change was w i t h i n  its rule m a k i n g  
authority. This v i e w  has b e e n  e x p r essed again in a r ecent case, 
W h a r t o n  v. S t a t e , Opin. No. 1797 (February 16, 1979). The 
ra t i o n a l e  b e h i n d  the rule change was that 45 davs is a signi f i c a n t  
p e r i o d  of i n c a r c e r a t i o n  and that the supreme court should r e v i e w  
sentences in these cases. The amendments in the bill w e r e  i n c lude d 
m e r e l y  to c o n f o r m  the statute to the rule.

W i t h  r e s p e c t  to all of the matters that are ra ised in 
this letter, w e  w o u l d  of course p r efer that the provisions of 
the bill remain in the same form as p a s s e d  b y  the Senate. However, 
it appears that none of the changes that the Committee is c o n­
templating w o u l d  be fatal to the o p e r a tion of the court of 
appeals as e n v i s i o n e d  by the Court System.

As a final matter, the Committ ee h a a  r e q u est ed that 
I furnish some addit i o n a l  i n form ation c oncerning the reversal 
rate of the A l a s k a  Supreme Court as compared w i t h  reversal 
rates in other jurisdictions. Several years b a c k  w e  did 
pr epare a very  short comparative analysis for Sen ator John 
Rader. Because so few supreme courts r e g u l a r l y  ke ep such 
figures, there w e r e  only a few other states in cluded in that 
compar i s o n  and thus it did not provide a parti c u l a r l y  
accurate picture. Unfortunately, those of us w h o  w e r e  likely 
to have kept a copy of that report have searched our files 
and cannot locate it. I have, however, enc losed a p o rt ion 
of the final report p r e p a r e d  b y  a committee from Idaho that 
e x a m i n e d  r e c e n t l y  the w o r k l o a d  problems of the Idaho Supreme 
Court. This report does contain some information along these 
l i n e s .
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The C o m m ittee also requested the n u m b e r  of p ublic defender 
appeals in r e l a t i o n  to the total criminal a p p e a l s . This i n f o r­
ma t i o n  requires the Supreme Court Clerk's Office to r e v i e w  
the status cards of aach case m a n u a l l y  and it should be a v a i l­
able to the C o m m i t t e e  v e r y  shortly.

I am sorry that I was n o t  able to appear person ally 
b e f o r e  the C o m m itte e today, as some of these questions could 
perhaps  have b e e n  answered at the hearing. If the Committee 
has additional  questions, please let me know.

Susan Burke
D e p u t y  Admini s t r a t i v e  D i r e c t o r

S B : ps 
E n e l .
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F O R E W O R D

I T h e  court m o d e r n i z a t i o n  e f f o r t  of the late 1 9 6 0 's g a v e  
I d a h o  o n e  of the m o s t  a d m i r e d  c ou rt s t r u c t u r e s  in the n a t i o n ,  
a n d  that s t r u c t u r e  b a s i c a l l y  has r e m a i n e d  u n c h a n g e d  and h a s  
w e l l  s e r v e d  the state. But e v e n t s  h a v e  o c c u r r e d  w h i c h  c o u l d  
n o t  be f o r e s e e n  in the late 1960's: r a p i d  state p o p u l a t i o n  
growth, i n c r e a s i n g  n u m b e r s  of a t t o r n e y s  a d m i t t e d  to p r a c t i c e ,  
a l i t i g i o u s  p u b l i c  at titude, n e w  due p r o c e s s  g u a r a n t e e s  f o r  
c r i m i n a l  def en d a n t s ,  and a l e g i s l a t i o n  explosion. T h e  
c u m u l a t i v e  e f f e c t  of these o c c u r r e n c e s  is causing a s e r i o u s  
s t r a i n  on one p a r t  of the  cou rt s y s t e m  s t r u c t u r e - - t h e  S u p r e m e  
C o u r t ' s  a p p e l l a t e  ca pabi l i t i e s .

A n y  p r o p o s a l  for c h a n g e  in the b a s i c  s t r u cture of t h e  
st a t e ' s  c o u r t  s y s t e m  is b o u n d  to be g r e e t e d  w i t h  c o n t r o v e r s y ,  
p a r t i c u l a r l y  w i t h i n  the legal community. The S u p r e m e  C o u r t  
A p p e l l a t e  C o u r t  C o m m i t t e e  r e c o g n i z e s  that no m a t t e r  w h a t  m a y  
be sugges t e d ,  its r e c o m m e n d a t i o n s  c o u l d  n o t  p l e a s e  the l e g a l  
c o m m u n i t y  in its entirety. This r e p o r t  is s ubm itted, h o w­
ever, in the h o p e s  that it w i l l  b e  read and d i g e sted, d i s­
cu s s e d  a n d  debated, b e f o r e  a final j u d g m e n t  is made.

S e p t e m b e r  16, 1977 C a r l  F. Bianch i
R e p o r t e r  for the C o m m i t t e e
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o f  the S u p r e m e  C o u r t  o r  w i t h i n  the p r e s e n t  structure, is n o t  

desirable.

Some d i s c u s s i o n  w a s  h e l d  on w h e t h e r  a form of p a n e l i z -  

a t i o n - - s p l i t t i n g  c ivil and crj.mi.nal j u r i s d i c t i o n  b e t w e e n  

e i t h e r  two S u p r e m e  C o u r t s  or two u n i t s  of the same S u p r e m e  

C o u r t - - w o u l d  be h e l pf ul. It was p o i n t e d  out that this is 

the s y s t e m  u s e d  in Texas, w h i c h  state has c r i m i n a l  a n d  c i v i l  

c o u r t s  o f  appeal, and that this s o l u t i o n  h a d  led to j u r i s­

di c t i o n a l  d i s p u t e s  and o p p o s i t i o n  f r o m  d i s t r i c t  attorneys in 

Texas. A s  a r e s u l t  o f  the T e x a s  e xperience, o t h e r  states 

h a d  r e j e c t e d  this approach.

R e v e r s a l  R a t e s

T h e  A p p e l l a t e  Court  C o m m i t t e e  spent c o n s i d e r a b l e  time 

e x a m i n i n g  h o w  the S u p r e m e  Court d e a l t  w i t h  a p pea ls f r o m  the 

d i s t r i c t  court. A t  the M a y  9th c o m m i t t e e  m e e tin g, some 

c o m m i t t e e  m e m b e r s  i n q u i r e d  w h e t h e r  the S u p r e m e  C o u r t ’s 

p e r c e n t a g e  of r e v e r s a l  i t s e l f  was l e a d i n g  to an i n c r e a s e  in 

the n u m b e r  of appeals. B e t w e e n  the two m e e t i n g s ,  the A d m i n i­

st r a t i v e  O f f i c e  of the C o u r t s  was r e q u e s t e d  to s e e k  i n f o r­

m a t i o n  f r o m  o t h e r  st ates to v e r i f y  w h e t h e r  the I d a h o  S u p r e m e  

C o u r t ' s  a c t i v i t i e s  on a p p e a l  w e r e  out of line w i t h  o t h e r  

s t a t e  c ourts of las t resort.

1 9
T h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  R e l a t i n g  to 
A p p e l l a t e  C o u r t s  say that a S u p r e m e  C ourt " s h o u l d  not 
sit in p a n e l s  or divisi o n s ,  w h e t h e r  fixed o~ r o t a ting, 
or d e l e g a t e  its d e l i b e r a t i v e  and d e c i s i o n a l  f u n c t i o n s  
to o f f i c e r s  such as c o m m i s s i o n e r s . "  S t a n d a r d  3.01, a t
7. P a n e l s  are said to d i l u t e  the f u n c t i o n  o f  d e v e l o p­
ing the law and to lead to i n c o n s i s t e n c y  of decisions.
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C o n c e r n i n g  o n l y  a p p e a l s  f r o m  j u d g m e n t s  in the dis trict 

court, of a total of 5 , 1 4 4  fi nal d i s t r i c t  court judgments in 

1976, t h e r e  w e r e  196 a p p e a l s  f i l e d  w i t h  the I d a h o  Supreme 

C o u r t  d u r i n g  that c a l e n d a r  year. T r i a l  court d e c i s i o n s  

s t o o d  in 66 per cent of those appeals, w e r e  m o d i f i e d  in 29 

p e r  cen t of the appeals, and w e r e  d i r e c t l y  r e v e r s e d  in 5 p e r  

c e n t  of the cases. If the d e c i s i o n s  o r d e r i n g  the district 

c o u r t  j u d g m e n t  m o d i f i e d  are l u m p e d  t o g e t h e r  w i t h  reversals, 

it c o u l d  b e  said that c l’ S u p r e m e  C o u r t  has a 34 p e r  cent 

r e v e r s a l  rate. If o n l y  those a p p eals w h e r e  the S u p reme 

C o u r t  i s s u e d  a final o p i n i o n  are co nsidered, (excluding 

d i s m i s s a l s  p r i o r  to trial and s e t t l e m e n t s ) , the p e r c e n t a g e  

is e v e n  higher. But w h e t h e r  the r e v e r s a l  rate is too hi gh 

or too l o w  is a s u b j e c t i v e  o p i n i o n  w i t h o u t  a fram e of r e f e r­

ence.

A c c o r d i n g  to s t a t i s t i c s  o b t a i n e d  f r o m  o t h e r  states a n d  

f r o m  the N a t i o n a l  C e n t e r  for S t a t e  C o u r t s’ N a t i o n a l  Courts 

S t a t i s t i c s  Project, W i s c o n s i n  h a d  a r e v e r s a l  r a t e  in 1974 o f  

a p p r o x i m a t e l y  30 per cent of its S u p r e m e  C ourt opinions, 

w h i l e  H a w a i i  h a d  a 39 p e r  cent r e v e r s a l  r a t e  in 1974. (The 

H a w a i i  r e v e r s a l  rate is a c t u a l l y  even higher, s ince H a w a i i  

c l a s s i f i e s  o p i n i o n s  w h e r e  the trial c ourt d e c i s i o n  is o r d e r e d  

m o d i f i e d  as a f f i r m a n c e s . )  The A l a s k a  S u p r e m e  C o u r t  has 

r e v e r s e d  the lower c o u r t s  in 51.5 per cent of the w r i t t e n  

o p i n i o n s  d u r i n g  1976. The N e w  M e x i c o  S u p r e m e  Court, which 

h a s  an i n t e r m e d i a t e  a p p e l l a t e  court, r e v e r s e d  49 p e r  cent of



i t s  a p p e a l s .  N o r t h  D a k o t a ,  w h i c h  d o e s  n o t  h a v e  a n  i n t e r -
e d i a t e  a p p e l l a t e  c o u r t ,  r e v e r s e d  4 2  p e r  c e n t  o f  i t s  a p p e a l s .1 3a  c o m p a r i s o n  o f  t w e l v e  o t h e r  s t a t e s ,  r e v e r s a l  r a t e s  

( w h e n  m o d i f i c a t i o n s  a r e  i n c l u d e d ) , r a n g e d  f r o m  a  l o w  o f  1 5  
p e r  c e n t  t o  a  h i g h  o f  5 4  p e r  c e n t ,  w i t h  m o s t  i n  a  r a n g e  o f  
2 7  t o  3 2  p e r  c e n t .

T h e  c o m m i t t e e  c o n c l u d e d  t h a t  i t  w a s  d i f f i c u l t  t o  c o m p a r e  
s t a t i s t i c s  b e t w e e n  s t a t e s  d u e  t o  d i f f e r e n c e s  i n  p r o c e d u r e s  
a n d  t e c h n o l o g y .  H o w e v e r ,  t h e  r e v e r s a l  r a t e s  o b t a i n e d  f r o m  
o t h e r  s t a t e s  l e d  c o m m i t t e e  m e m b e r s  t o  b e l i e v e  t h a t  t h e  I d a h o  
S u p r e m e  C o u r t  r e v e r s a l  r a t e  i s  n o t  m u c h  h i g h e r  t h a n  o t h e r  
s t a t e s  a n d  t h a t  t h e  r e v e r s a l  r a t e  i n  i t s e l f  c o u l d  n o t  b e  
i d e n t i f i e d  d e f i n i t i v e l y  a s  a  c a u s a l  f a c t o r  i n  t h e  i n c r e a s i n g  
r a t e  o f  a p p e a l s .  A s  p o i n t e d  o u t  b y  t h e  v i c e - c h a i r m a n  o f  t h e  

o  J u d i c i a l  C o u n c i l ,  t h e r e  a r e  m u l t i p l e  f a c t o r s  a f f e c t i n g  
r e v e r s a l  r a t e s  o f  d i s t r i c t  j u d g e  o p i n i o n s ,  i n c l u d i n g :  t h e
n e e d  f o r  l a w  c l e r k s  b y  j u d g e s  i n  h i g h - v o l u m e  a r e a s ;  c o m ­
p l e x i t y  o f  c a s e s  h a n d l e d ;  v o l u m e  o f  c a s e s  h a n d l e d ;  a n d  
c h a n g e  i n  s t a t u s  o f  t h e  l a v ;  b e t w e e n  t h e  t i m e  o f  t r i a l  a n d  
t h e  t i m e  o f  c o n s i d e r a t i o n  o f  t h e  a p p e a l .  I n  l i g h t  o f  t h e  
m a n y  f a c t o r s  i n v o l v e d  i n  r e v e r s a l s ,  a n d  t h e  d i f f i c u l t y  i n  
i d e n t i f y i n g  c a u s a l  c o n n e c t i o n s ,  t h e  A p p e l l a t e  C o u r t  C o m m i t t e e  a b a n d o n e d  t h i s  a r e a  o f  i n q u i r y  a s  a  s o u r c e  o f  r e l i e f  t o  t h e  
a p p e l l a t e  c a s e l o a d  p r o b l e m .

O n l y  s t a t e s  w i t h o u t  i n t e r m e d i a t e  a p p e l l a t e  c o u r t s  w e r e  s e l e c t e d  f o r  c o m p a r i s o n  p u r p o s e s .
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S N m ,DEN . .  ANCHORAGE. ALASKA„ * T , v . " « C T O ,  99501 ( 9 0 7 1  7 7 , - 8 6 , ,F e b r u a r y  2 ,  1 9 7 9
H o n o r a b l e  R o b e r t  H .  Z i e g l e r ,  S r .C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  P o u c h  VJ u n e a u ,  A l a s k a  9 9 8 1 1 R e :  T h e  C o u r t  o f  A p p e a l sD e a r  S e n a t o r  Z i e g l e r :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  b a c k g r o u n d  i n f o r m a t i o n  c o n c e r n i n g  t h e  p r o p o s e d  i n t e r m e d i a t e  a p p e l l a t e  c o u r t .
I n  1 9 7 7  t h e  s u p r e m e  c o u r t  b e c a m e  i n c r e a s i n g l y  a w a r e  t h a t  t h e  a p p e l l a t e  w o r k l o a d  w a s  g r o w i n g  b e y o n d  t h e  c o u r t ’ s  a b i l i t y  t o  h a n d l e  i t  e f f e c t i v e l y  a n d  e f f i c i e n t l y .  S i n c e  1 9 7 0 ,  f o l l o w i n g  t h e  i n c r e a s e  i n  t h e  s u p r e m e  c o u r t ' s  m e m b e r ­s h i p  f r o m  t h r e e  t o  f i v e  j u s t i c e s ,  t h e  c o u r t ’ s  c a s e  f i l i n g s  h a v e  r i s e n  f r o m  2 1 7  t o  6 3 0 ,  a n  i n c r e a s e  o f  3007>. T h o u g h  t h e r e  h a v e  b e e n  s l i g h t  i n c r e a s e s  i n  c l e r i c a l  s t a f f ,  a n d  t w o  c e n t r a l  l e g a l  s t a f f  a s s i s t a n t s  a d d e d ,  t h e  s u p r e m e  c o u r t  i s  o p e r a t i n g  w i t h  e s s e n t i a l l y  t h e  s a m e  p e r s o n n e l  i t  h a d  i n  1 9 7 2  w h e n  t h e  c a s e  f i l i n g s  w e r e  o n l y  2 4 9 .
D u r i n g  r e c e n t  y e a r s  t h e  c o u r t  h a s  i n s t i t u t e d  a  n u m b e r  o f  i m p r o v e m e n t s  d e s i g n e d  t o  s p e e d  u p  t h e  a p p e l l a t e  p r o c e s s  a n d  t o  a l l o w  t h e  c o u r t  t o  h a n d l e  b e t t e r  t h e  i n c r e a s i n g  c a s e l o a d . 1 Y e t  e v e n  w i t h  t h e s e  i m p r o v e m e n t s ,  t h e  b a c k l o g  o f  c a s e s  a w a i t i n g  d e c i s i o n  b y  t h e  c o u r t  c o n t i n u e s  t o  r i s e .  I n  1 9 7 7  t h e  c h i e f  j u s t i c e  r e q u e s t e d  t h e  a d m i n i s t r a t i v e  o f f i c e  t o  e x p l o r e  a d d i t i o n a l  s o l u t i o n s  t o  t h e  w o r k l o a d  p r o b l e m s .  A  c o p y  o f  t h e  r e p o r t  p r e p a r e d  b y  t h i s  o f f i c e  i s  e n c l o s e d ,  b u t  t h e  r e p o r t  m a y  b e  b r i e f l y  s u m m a r i z e d  h e r e .
1 .  T h e s e  i m p r o v e m e n t s  i n c l u d e  d e l e g a t i n g  r o u t i n e  m o t i o n s  t o  t h e  C l e r k  o f  t h e  C o u r t  f o r  d e c i s i o n ,  e s t a b l i s h i n g  a  s t r i c t  p o l i c y  c o n c e r n i n g  e x t e n s i o n s  o f  t i m e  f o r  f i l i n g  b r i e f s ,  p r o ­v i d i n g  a  m e c h a n i s m  f o r  p a r t i e s  t o  a g r e e  t o  a  s u m m a r y  d e c i s i o n  o f  t h e i r  a p p e a l s ,  e s t a b l i s h i n g  a  s c r e e n i n g  f u n c t i o n  f o r  i d e n -  t i f y i r g  c a s e s  t h a t  a r e  a m e n a b l e  t o  s u m m a r y  d e c i s i o n ,  i m p r o v i n g  t h e  c a s e  s t a t u s  m o n i t o r i n g  c a p a b i l i t i e s ,  a n d  i n c r e a s e d  u s e  o f  p e r  c u r i a m  a n d  m e m o r a n d u m  d e c i s i o n s .



^ ” v y  ■ ■     - ^ ^ —  ...................................- -  - -  —L e t t e r  t o  H o n o r a b l e  R o b e r t  H .  Z i o g l e r ,  S r .  P a g e  2F e b r u a r y  2 ,  1 9 7 9

A m o n g  t h e  p o s s i b l e  s o l u t i o n s  i d e n t i f i e d  i n  t h e  r e p o r t  w e r e  t o  ( 1 )  i n c r e a s e  t h e  m e m b e r s h i p  o f  t h e  s u p r e m e  c o u r t  t o  s e v e n ;  ( 2 )  l i m i t  t h e  r i g h t  o f  a p p e a l ;  ( 3 )  h a v e  t h e  s u p r e m e  c o u r t  h e a r  c a s e s  i n  p a n e l s  o f  t h r e e ,  w i t h  a s s i s t a n c e  f r o m  s u p e r i o r  c o u r t  j u d g e s ;  ( 4 )  i n c r e a s e  t h e  l a w  c l e r k  s t a f f ;  a n d  ( 5 )  e s t a b l i s h  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s .  A f t e r  r e v i e w i n g  t h e  r e p o r t ,  t h e  s u p r e m e  c o u r t  d e t e r m i n e d  t h a t  i n c r e a s i n g  t h e  s i z e  o f  t h e  c o u r t  w o u l d  n o t  a d d  s i g n i f i c a n t l y  t o  i t s  a b i l i t y  t o  d e c i d e  m o r e  c a s e s .  T h e  i n c r e a s e d  t i m e  r e q u i r e d  t o  a c h i e v e  c o n s e n s u s  o f  a m o n g  m o r e  j u s t i c e s  a n d  t h e  t i m e  r e q u i r e d  t o  r e v i e w  m o r e  d r a f t  o p i n i o n s  w o u l d  n e a r l y  o f f s e t  t h e  a d v a n t a g e  t o  b e  g a i n e d  b y  h a v i n g  t w o  m o r e  j u s t i c e s  w r i t i n g  o p i n i o n s .  L i m i t i n g  t h e  r i g h t  o f  a p p e a l  w a s  r e j e c t e d  b e c a u s e  i t  w a s  b e l i e v e d  t h a t  f a i r n e s s  r e q u i r e s  t h a t  a  p a r t y  b e  e n t i t l e d  t o  o n e  a p p e a l .  T h e  c o u r t  a l s o  a g r e e d  t h a t  t h e  u s e  o f  p a n e l s  w o u l d  n o t  p r o v i d e  a  s i g n i f i c a n t  w o r k l o a d  s a v i n g s  a n d  t h a t  s u c h  s a v i n g s  a s  w o u l d  b e  a c h i e v e d  w o u l d  o n l y  o f f e r  a  t e m p o r a r y  r e s p i t e .  A d d i t i o n a l l y ,  t h e  u s e  o f  p a n e l s ,  p a r t i c u l a r l y  i f  s u p e r i o r  c o u r t  j u d g e s  w e r e  u s e d  o n  t h e  p a n e l s ,  w o u l d  u n d u l y  d i l u t e  t h e  s u p r e m e  c o u r t ' s  l a w ­m a k i n g  f u n c t i o n .  T h e  c o u r t  d e c i d e d  t h a t  a n  a u g m e n t e d  c e n t r a l  l e g a l  s t a f f  c o u l d  p r o v i d e  s o m e  a s s i s t a n c e , 2 b u t  i t  a l s o  r e c o g n i z e d  t h a t  p l a c i n g  t o o  m u c h  r e l i a n c e  o n  l e g a l  a s s i s t a n t s  i s  n o t  d e s i r a b l e  a n d  r u n s  t h e  r i s k  o f  h a v i n g  a p p e a l s  d e c i d e d  e s s e n t i a l l y  b y  l a w  c l e r k s  a n d  n o t  b y  t h e  c o u r t .
A t  t h e  t i m e  t h e  s u p r e m e  c o u r t  r e v i e w e d  t h e  r e p o r t  i n  S e p t e m b e r  o f  1 9 7 7  i t  a g r e e d  t h a t  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  w a s  t h e  o n e  s o l u t i o n  t h a t  o f f e r e d  t h e  b e s t  h o p e  o f  r e l i e v i n g  r h e  c o u r t ' s  w o r k l o a d  w h i l e  m a i n t a i n i n g  t h e  s u p r e m e  c o u r t ' s  e s s e n t i a l  l ^ w  m a k i n g  f u n c t i o n .  T h e  c o u r t ,  h o w e v e r ,  d e c i d e d  t o  w a i t  o n e  m o r e  y e a r  b e f o r e  m a k i n g  a  f i n a l  d e c i s i o n  w h e t h e r  t o  s e e k  t h e  e s t a b l i s h m e n t  o f  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t .  I n  t h e  f a l l  o f  1 9 7 8 ,  i t  w a s  c l e a r  t h a t  t h e  w o r k l o a d  s i t u a t i o n  o n  t h e  c o u r t  h a d  n o t  a l t e r e d  s i g n i f i c a n t l y ,  e v e n  t h o u g h  t h e  a p p e l l a t e  f i l i n g s  f o r  1 9 7 8  i n c r e a s e d  o n l y  s l i g h t l y  o v e r  1 9 7 7 .  T h e  c o u r t  w a s  d e c i d i n g  m o r e  c a s e s  t h a n  i n  1 9 7 7 ,  w r i t i n g  m o r e  o p i n i o n s ,  a n d  g e n e r a l l y  w o r k i n g  a t  a  k i l l i n g  p a c e .  Y e t  t h e  b a c k l o g  w a s  s t i l l  r i s i n g  a n d  a t  t h e  e n d  o f  1 9 7 8  t h e  c o u r t  h a d  m o r e  c a s e s  u n d e r  a d v i s e m e n t  a n d  a w a i t i n g  d e c i s i o n  t h a n  e v e r  b e f o r e .  T h e  i n e v i t a b l e  c o n c l u s i o n  t o  b e  d r a w n  f r o m  t h i s  i s  t h a t  e v e n  a t  t h e  c u r r e n t  r a t e  o f  a p p e l l a t e  f i l i n g s ,  t h e  c o u r t  c a n n o t  k e e p  p a c e .  T h e  b a c k l o g  o f  c a s e s  a w a i t i n g
2 T h e  c o u r t  n o w  h a s  t w o  c e n t r a l  s t a f f  a t t o r n e y s  w o r k i n g  u n d e r  t h e  d i r e c t i o n  o f  t h e  C l e r k  o f  t h e  S u p r e m e  C o u r t .



d e c i s i o n  w i l l  c o n t i n u e  t o  r i s e  a n d  t h e  a l r e a d y  s i g n i f i c a n t  d e l a y  i n  o b t a i n i n g  a  d e c i s i o n  o n  a p p e a l  w i l l  i n c r e a s e  e v e n  f u r t h e r ,  e v e n  i f  a p p e l l a t e  f i l i n g s  d o  n o t  i n c r e a s e .  L i t i g a n t s  w i l l  f i n d  t h e m s e l v e s  w a i t i n g  n o t  m o n t h s ,  b u t  y e a r s ,  f o r  a  d e c i s i o n .A  r e c e n t  s t u d y  b y  t h i s  o f f i c e  m o r e o v e r ,  s h o w s  t h a t  t h e r e  w i l l  u n d o u b t e d l y  b e  a n  i n c r e a s e  i n  a p p e l l a t e  f i l i n g s  o v e r  t h e  n e x t  t e n  y e a r s .  T h i s  s t u d y  f o u n d  a n  e x t r e m e l y  h i g h  h i s t o r i c a l  c o r r e l a t i o n  b e t w e e n  p o p u l a t i o n  g r o w t h  a n d  i n c r e a s e s  i n  a p p e l l a t e  f i l i n g s .  U s i n g  t h e  m o s t  c o n s e r v a t i v e  e s t i m a t e s  f o r  p o p u l a t i o n  g r o w t h  ( i . e . , a s s u m i n g  t h e r e  i s  n o  g a s  p i p e l i n e  c o n s t r u c t i o n ,  n o  i n c r e a s e  i n  l i t i g a t i o n  f r o m  t h e  c r i m i n a l  c o d e ,  e t c . ) ,  t h e  a p p e l l a t e  f i l i n g s  i n  t h e  s u p r e m e  c o u r t  a r e  p r o j e c t e d  a s  f o l l o w s :
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E x p e c t e d H i g h1 9 8 1 6 7 3 8 4 41 9 8 2 7 2 9 8 0 01 9 8 3 7 8 4 8 5 61 9 8 4 8 4 3 9 1 51 9 8 5 9 0 6 9 7 91 9 8 6 9 6 9 1 0 4 31 9 8 7 1 0 1 3 1 1 0 61 9 8 8 1 0 9 8 1 1 7 4C l e a r l y  t h e  s u p r e m e  c o u r t  c a n n o t  h a n d l e  t h e s e  a n t i c i p a t e d  f u t u r e  i n c r e a s e s .
We h a v e  a l s o  r e c e n t l y  c o m p a r e d  t h e  A l a s k a  S u p r e m e  C o u r t ' s  c u r r e n t  w o r k l o a d  w i t h  t h a t  o f  s e v e r a l  o t h e r  s u p r e m e  c o u r t s  i n  t h e  n a t i o n  a t  t h e  t i m e  t h a t  t h o s e  c o u r t s  s o u g h t  a n d  o b t a i n e d  l e g i s l a t i o n  i n  t h e i r  s t a t e s  t o  e s t a b l i s h  i n t e r m e d i a t e  a p p e l l a t e  c o u r t s .  A l t h o u g h  s u c h  c o m p a r i s o n s  a r e  l e s s  t h a n  t o t a l l y  a c c u r a t e  b e c a u s e  c o u r t s  t e n d  n o t  t o  m e a s u r e  p r e c i s e l y  t h e  s a m e  t h i n g s ,  i t  d o e s  a p p e a r  t h a t  o u r  s u p r e m e  c o u r t  i s  i n  v e r y  c l o s e  t o  t h e  s a m e  c i r c u m s t a n c e s  a s  t h e s e  o t h e r  c o u r t s .
F o r  e x a m p l e ,  A r i z o n a ' s  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  w a s  e s t a b l i s h e d  i n  1 9 6 5 .  D u r i n g  1 9 6 4 ,  t h e  A r i z o n a  S u p r e m e  C o u r t  h a d  t o t a l  a p p e l l a t e  f i l i n g s  o f  6 7 2 ,  s l i g h t l y  m o r e  t h a n  o u r  c o u r t ' s  d u r i n g  1 9 7 8 .  H o w e v e r ,  t h e  A r i z o n a  c o u r t ,  w i t h  f i v e  j u s t i c e s ,  t e r m i n a t e d  o n l y  4 7 3  c a s e s  i n  1 9 6 4 ,  m a n y  f e w e r  t h a n  t h e  5 6 0  t e r m i n a t e d  b y  o u r  c o u r t ,  a n d  w r o t e  o n l y  1 7 7  o p i n i o n s  c o m p a r e d  t o  2 3 7  o p i n i o n s  b y  t h e  A l a s k a  c o u r t  l a s t  y e a r .  S i m i l a r l y ,  N e w  M e x i c o ' s  i n t e r m e d i a t e  c o u r t  w a s  a l s o  e s t a b l i s h e d  i n  1 9 6 5 .D u r i n g  1 9 6 4  t h e  N e w  M e x i c o  S u p r e m e  C o u r t ,  a l s o  w i t h  f i v e  j u s t i c e s  d i s p o s e d  o f  1 6 3  c a s e s  b y  w r i t t e n  o p i n i o n  a n d  t e r m i n a t e d  a  t o t a l  o f  4 3 5  c a s e s .



A l t h o u g h  t h e  s u p r e m e  c o u r t  c l e r k ' s  o f f i c e  i s  s t i l l  c o m p l e t i n g  i t s  1 9 7 8  s t a t i s t i c a l  r e p o r t ,  w e  h a v e  a t t a c h e d  s o m e  p r e l i m i n a r y  1 9 7 8  f i g u r e s  a n d  s h o u l d  h a v e  a  m o r e  c o m ­p l e t e  r e p o r t  s h o r t l y .  A l s o  a t t a c h e d  a r e  r e p o r t s  s h o w i n g  t h e  c o u r t ’ s  a c t i v i t y  d u r i n g  r e c e n t  y e a r s ,  a n d  a  r e p o r t  s h o w i n g  a  b r e a k d o w n  o f  h o w  t h e  1 9 7 8  c a s e  f i l i n g s  w o u l d  h a v e  b e e n  d i s t r i b u t e d  b e t w e e n  t h e  p r o p o s e d  c o u r t  o f  a p p e a l s  a n d  t h e  s u p r e m e  c o u r t ,  b a s e d  o n  t h e  p r o p o s e d  c r i m i n a l  j u r i s d i c t i o n  o f  t h e  c o u r t  o f  a p p e a l s .
T h e  f i n a l  p o i n t  o f  d i s c u s s i o n  c o n c e r n i n g  t h e  c r e a t i o n  o f  t h e  c o u r t  o f  a p p e a l s  i s  i t s  c o s t  v e r s u s  i t s  b e n e f i t  t o  l i t i g a n t s .  T h e  p r o j e c t e d  s t a r t u p  e x p e n s e  f o r  t h i s  c o u r t  f o r  t h e  s i x  m o n t h  p e r i o d  o f  J a n u a r y  1 ,  1 9 8 0  t o  J u n e  3 0 ,  1 9 8 0 ,  i s  $ 3 2 3 , 0 0 0 .  T h e  a n n u a l  o p e r a t i n g  e x p e n s e  5 s  p r o j e c t e d  a t  $ 5 5 5 , 0 0 0 .O t h e r  t h a n  t h e  j u d i c i a l  p o s i t i o n s  a n d  i m m e d i a t e  s u p p o r t ­i n g  s t a f f ,  n o  a d d i t i o n a l  p o s i t i o n s  a r e  n e e d e d ,  a s  t h e  c l e r k ' s  o f f i c e  o f  t h e  c o u r t  o f  a p p e a l s  w i l l  b e  c o m b i n e d  w i t h  t h a t  o f  t h e  s u p r e m e  c o u r t .
T o  a  l a r g e  e x t e n t  t h e  a d d i t i o n a l  e x p e n s e  a s s o c i a t e d  w i t h  t h e  c o u r t  o f  a p p e a l s  w i l l  b e  m i n i m i z e d  t h r o u g h  c o s t  s a v i n g s  i n  t h e  s u p r e m e  c o u r t  a n d  t r i a l  c o u r t s .  F o r  e x a m p l e ,  t h e  r e d u c t i o n  i n  w o r k l o a d  i n  t h e  s u p r e m e  c o u r t  w i l l  e l i m i n a t e  t h e  n e e d  f o r  t h e  a d d i t i o n a l  l e g a l  r e s e a r c h  p e r s o n n e l  r e q u e s t e d  i n  t h e  F i s c a l  Y e a r  1 9 8 0  b u d g e t .  B y  e x p e d i t i n g  t h e  a p p e a l  p r o c e s s ,  l i t i g a n t s  w i l l  e x p e r i e n c e  s a v i n g s  i n  d i r e c t  e x p e n s e s  a s  w e l l  a s  b e n e f i t i n g  f r o m  t h e  p r o m p t  f i n a l  d e t e r m i n a t i o n  o f  t h e i r  c a s e s .We  a p p r e c i a t e  v e r y  m u c h  y o u r  a s s i s t a n c e  w i t h  t h e  c o u r t  o f  a p p e a l s  b i l l .  I f  y o u  w i s h  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  l e t  u s  k n o w . S i n c e r e l y ,

Letter to Honorable Robert H. Ziegler, Sr.
Page 4
February 2, 1979

A S / p m r
A r t h u r  H .  S n o w d e n ,  I I
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A p r i l  2 4 ,  1979

H o n o r a b l e  C h a r l i e  P a r r ,  C h a i r m a n  J u d i c i a r y  C o m m i t t e eA l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e sS t a t e  C a p i t o lJ u n e a u ,  A l a s k a  99811D e a r  C h a r l i e ,I  w o u l d  a p p r e c i a t e  y o u r  c o n s i d e i  c i o n  i n  s c h e d u l i n g  S e n a t e  B i l l  1 0 4 ,  ( E s t a b l i s h i n g  t h e  C o u r t  o f  A p p e a l s ) ,  f o r  h e a r i n g  i n  y o u r  c o m m i t t e e  w i t h i n  t h e  v e r y  n e a r  f u t u r e .T h i s  l e g i s l a t i o n  i s  o f  p r i o r i t y  i n t e r e s t  t o  m e .  a n d  y o u r  a s s i s t a n c e  w o u l d  b e  m o s t  h e l p f u l .  I f  y o u  s h o u l d  h a v e  q u e s t i o n  r e g a r d i n g  t h e  b i l l ,  p l e a s e  c o n t a c t  me.  P l e a s e  n o t i f y  my o f f i c e  i f  a h e a r i n g  c a n  be s c h e d u l e d  w i t h i n  t h e  i m m e d i a t e  f u t u r e .  A g a i n ,  I  t h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o na n d  a s s i s t a n c e .
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l e g i s l a t i v e  p r e f e r e n c e  p o l l

A l t h o u g h  t h e  B o a r d  o f  G o v e r n o r s  d o e s  n o t  f e e l  i t  s h o u l d  t a k e  a n  a c t i v e  p o s i t i o n  o n s u b s t a n t i v e  l a w  i s s u e s  t o  c o m e  b e f o r e  t h e  A l a s k a  L e g i s l a t u r e ,  t h e  B o a r d  d o e s  f e e ]  t h a t  c e r t a i n  p i e c e s  o f  p e n d i n g  l e g i s l a t u r e  p o t e n t i a l l y  w o u l d  h a v e  a b r o a d  e f f e c t  o n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  T h e r e f o r e ,  t h e  B o a r d  i s  a s k i n g  f o r  m e m b e r s h i p  r e s p o n s e  o n  t h o s e  i s s u e s  w h i c h  c u r r e n t l y  a r e  p e n d i n g  b e f o r e  t h i s  s e s s i o n  o f  t h e  l e g i s l a t u r e .
P l e a s e  i n d i c a t e  y o u r  r e s p o n s e  o n  e a c h  o f  t h e  i s s u e s  s t a t e d  o n  t h e  f o l l o w ­i n g  s u r v e y .  M A I L  YOUR R E S P O N S E  TO THE A L A S K A  BAR A S S O C I A T I O N ,  P . O .  BOX 2 7 9 .A N CH O R A G E ,  AL A SK A 9 9 5 1 0  A S  SOON AS P O S S I B L E .
T h a n k  y o u  f o r  y o u r  c o - o p e r a t i o n .

R o n a l d  L .  K u l l  E x e c u t i v e  D i r e c t o r

P r o p o s e d  C o n s t i t u t i o n a l  a m e n d m e n t  r e q u i r i n g  t h e  e l e c t i o n  o f  J u d g e s
P r o p o s e d  C o n s t i t u t i o n a l  a m e n d m e n t  r e q u i r i n g  t h e  e l e c t i o n  o f  t h e  A t t o r ­n e y  G e n e r a l
P r o p o s e d  I n t e r m e d i a t e  A p p e l l a t e  C o u r t
C o u r t  A p p r o p r i a t i o n s  b i l l ,  i n c l u d i n g  j u d i c i a l  s a l a r y  l e g i s l a t i o n
U n i v e r s i t y  o f  A l a s k a  L a w  P r o g r a m

T a k e  No P o s i t i o n•
& jr - 1

A  A  _ 2 2 < j
f

/ £ >2 0 3 1 / 3 7 L 2 -
/ / 3 M A S

- 7 A  - I L L S /  . _

A d d i t i o n a l  l e g i s l a t i o n  w h i c h  y o u  f e e l  s h o u l d  r e c e i v e  A s s o c i a t i o n  a t t e n t i o n .  
( S p e c i f y )

COMMENTS:



January 30, 1979

M E M O R A N D U M

T O : M s .  S u s a n  B u r k eD e p u t y  A d m i n i s t r a t i v e  D i r e c t o r
I N F O : M r .  M e l  M a r t i nT e c h n i c a l  O p e r a t i o n sF R O M :  R o b e r t  D .  B a c o nC l e r k ,  S u p r e m e  C o u r t
S U B J E C T :  C a s e l o a d  o f  N e w  I n t e r m e d i a t e  A p p e l l a t e  C o u r t

A s  y o u  r e q u e s t e d ,  I  h a v e  b r o u g h t  d o w n  t o  t h e  e n d  o f  1 9 7 8  t h e  s t a t i s t i c s  w h i c h  I  s e n t  y o u  o n  D e c e m b e r  1 ,  1 9 7 8 ,
P e n d i n g  F i l e d1 2 / 3 1 / 7 8  1 9 7 8

C I V I L  2 9 7  2 5 6E x t r a d i t i o n  3 8H a b e a s  o t h e r  t h a n  e x t r a d i t i o n  2 2C r i m i n a l  R u l e  3 5  3 3C i v i l  f o r f e i t u r e  o f  p r o p e r t y  u s e d  t o  c o m m i t  c r i m e  3 3C i v i l  s u i t  r e  c o n d i t i o n s  i n  p r i s o n  1 0R e v i e w  p r o c e e d i  n g  r e  c r i m i n a l  c o n t e m p t  o f  D i s t r i c t  C o u r t  1 1O t h e r  c i v i l  2 8 4  2 3 9
C R I M I N A L  2 0 9  1 3 5
S E N T E N C E  5 1  5 6
P E T I T I O N  F O R  R E V I E W  6 1  1 5 6C i v i l  3 4  1 0 4C r i m i n a l  2 7  5 2O R I G I N A L  6 2 7C i v i l  4 1 7C r i m i n a l  2 1 0T O T A L  6 2 4  6 3 0W i t h i n  j u r i s d i c t i o n  o f  C o u r t  o fA p p e a l s *  3 0 2  2 7 0W i t h i n  n e w  j u r i s d i c t i o n  o fS u p r e m e  C o u r t *  3 2 2  3 6 0a/qT*  We d o f a t  t h e  p r e s e n t  t i m e  h a v e  a n  a c c u r a t e  c o u n t  o fm a t t e r s  p e n d i n g  i n  t h e  S u p r e m e  C o u r t  w h i c h  o r i g i n a t e d  i n  t h e  D i s t r i c t  C o u r t .  F u r t h e r m o r e ,  t h i s  w o u l d  n o t  b e  t h e  s t a t i s t i c  r e q u i r e d  f o r  t h e s e  p u r p o s e s ,  s i n c e  i t  i n c l u d e s  o n l y  D i s t r i c t  C o u r t  c a s e s  w h i c h  a r e  a p p e a l e d  a  s e c o n d  t i m e  f r o m  t h e  S u p e r i o r  C o u r t  t o  t h e  S u p r e m e  C o u r t .  T h e  n u m b e r  o f  " o t h e r  c i v i l "  c a s e s  i n  t h i s



M s .  S u s a n  B u r k e  J a n u a r y  3 0 ,  1 9 7 9  P a g e  2
t a b l e ,  a l l  o f  w h i c h  a r e  i n c l u d e d  i n  t h e  l a s t  i t e m  o n  t h e  t a b l e  a s  w i t h i n  t h e  n e w  j u r i s d i c t i  n o f  t h e  S u p r e m e  C o u r t ,  i n c l u d e s  a  s m a l l  n u m b e r  o f  c a s e s  w h i c h  o r i g i n a t e d  i n  t h e  D i s t r i c t  C o u r t  a n d  w o u l d  n o t  i n  f a c t  b e  w i t h i n  t h e  n e w  j u r i s d i c t i o n  o f  t h e  S u p r e m e  C o u r t .  I f  y o u  o r  M e l  i s  a b l e  t o  g e t  f r o m  t h e  S u p e r i o r  C o u r t  t h e  n u m b e r  o f  a p p e a l s  f i l e d  w i t h  t h e m ,  i t  w o u l d  b e  a  m o r e  u s e f u l  s t a ­t i s t i c  t h a n  a n y  t h a t  t h i s  o f f i c e  m i g h t  b e  a b l e  t o  p r o v i d e  o n  D i s t r i c t  C o u r t  c a s e s .



M E M O R A N D U M January 3, 1979

T O : C h i e f  J u s t i c e  R a b i n o w i t zJ u s t i c e  C o n n o r  J u s t i c e  B o o c h e v e r  J u s t i c e  B u r k e  J u s t i c e  M a t t h e w s  J u s t i c e  D i m o n d  A r t h u r  H .  S n o w d e n ,  I I  S u s a n  B u r k e  C o n n i e  S C a s k a  J i m  B a b b  M e r l e  M a r t i n  C a r o l i n e  H u d n a l l
S U B J E C T :  D e c e m b e r  1 9 7 8  S t a t i s t i c s

A t t a c h e d  a r e  p r e l i m i n a r y  s t a t i s t i c a l  t a b l e s  f o r  t h e  m o n t h  o f  D e c e m b e r ,  1 9 7 8 .I n  a  f e w  w e e k s ,  t h i s  o f f i c e  w i l l  i s s u e  a  m o r ed e t a i l e d  a n n u a l  s t a t i s t i c a l  r e p o r t  c o n t a i n i n g  i n f o r m a t i o n  f o r  t h e  f u l l  y e a r  1 9 7 8 ,  i n c l u d i n g  a v e r a g e  t i m e s  t h a t  v a r i o u s  c l a s s e s  o f  c a s e s  a r e  p e n d i n g ,  a n d  m a k i n g  c o m p a r i s o n s  t o  p r i o r  y e a r s .S o m e  p r e l i m i n a r y  i n f o r m a t i o n  r e v e a l e d  b y  t h i sr e p o r t :  d u r i n g  1 9 7 8 ,  t h e r e  w e r e  6 3 0  c a s e s  f i l e d  o r  r e i n ­s t a t e d ,  u p  f r o m  6 1 3  i n  1 9 7 7 .  H o w e v e r ,  t h e  n u m b e r  o f  a p p e a l s  d e c l i n e d  f r o m  4 7 0  t o  4 4 7 ,  t h e  n u m b e r  o f  p e t i t i o n s  a n d  o r i g i n a l  a p p l i c a t i o n s  i n c r e a s e d  f r o m  1 4 3  t o  1 8 3 .  D u r i n g  1 9 7 8 ,  t h e  c o u r t  d i s p o s e d  o f  5 6 0  c a s e s ,  i n c l u d i n g  3 0 2  o n  t h e  m e r i t s .T h e  c o m p a r a b l e  f i g u r e s  f o r  1 9 7 7  a r e  4 5 0  a n d  2 3 1 .  A t  t h e  e n d  f  1 9 7 8  t h e r e  w e r e  6 2 4  c a s e s  p e n d i n g ,  a n  a l l - t i m e  h i g h ,  a n d  a  1 2 . 6 %  i n c r e a s e  o v e r  t h e  5 5 4  c a s e s  p e n d i n g  o n  t h e  d o c k e t  o n e  y e a r  a g o .
D u r i n g  D e c e m b e r ,  o n l y  2 4  c a s e s  w e r e  closed, i n ­c l u d i n g  o n l y  1 1  o n  t h e  m e r i t s .  T h e s e  a r e  t h e  s m a l l e s t  n u m b e r s  f o r  a n y  m o n t h  i n  m o r e  t h a n  t w o  y e a r s .  T h e  1 2 9  c a s e s  u n d e r  s u b m i s s i o n  a n d  a w a i t i n g  a  d r a f t  o p i n i o n  a p p e a r s  t o  b e  t h e  l a r g e s t  n u m b e r  e v e r .

F R O M : R o b e r t  D .  B a c o n ,  C l e r k

R D B
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T A B L E  I  
A L A S K A  S U P R E M E  C O U R T  

1 9 7 8  S T A T I S T I C A L  S U M M A R Y

C a s e s  F i l e d  o r  R e i n s t a t e d ,  1 9 7 3  6 3 0
D i s p o s i t i o n s  o n  M e r i t s  t o  D e c .  3 1 ,  1 9 7 8

B y  O p i n i o n  a n d  M a n d a t e  2 48 ^"B y  M e m o r a n d u m  O p i n i o n  & J u d g m e n t  1 4B y  S u m m a r y  O r d e r  4 0
T o t a l  D i s p o s i t i o n s  o n  M e r i t s  3 0 2

O t h e r  D i s p o s i t i o n s  t o  D e c .  3 1 ,  1 9 7 8
D i s m i s s a l s  1 5 9P e t i t i o n  o r  A p p l i c a t i o n  D e n i e d  9 9

T o t a l  O t h e r  D i s p o s i t i o n s  2 5 8
C a s e s  P e n d i n g  D e c .  3 1 ,  1 9 7 8  6 2 4
R e a s o n s  f o r  C a s e s  P e n d i n g

T o t a l  C a s e s  P e n d i n g :  D e c e m b e r  31, 19 7 7  554

A w a i t i n g  R e c o r d  1 2 5A w a i t i n g  B r i e f s  1 7 9A w a i t i n g  H e a r i n g  o r  S u b m i s s i o n  54_2S u b m i t t e d / A w a i t i n g  D r a f t  O p i n i o n  125~S u b m i t t e d / D r a f t  O p i n i o n  C i r c u l a t i n g  A w a i t i n g  D e c i s i o n  o n  G r a n t i n g  P e t i t i o n  f o r  R e v i e w  1 X JA w a i t i n g  M a n d a t e  o r  D e c i s i o n  o n  R e h e a r i n g  1 9S t a y e d  o r  R e m a n d e d  2 2

OH
.551
7 9 1 *  f~ (:
1 7 I

T o t a l  P e n d i n g  D e c .  3 1 ,  1 9 7 8  6 2 4

1 2 3 7  o p i n i o n s  h a v e  b e e n  p u b l i s h e d  t o  d a t e .  . T h e  n u m b e r s  d i f f e r  b e c a u s e  i n  c o n s o l i d a t e d  c a s e s  a n d  c r o s s - a p p e a l s ,  m o r e  t h a n  o n e  c a s e  i s  o f t e n  d i s p o s e d  o f  i n  a  s i n g l e  o p i n i o n .  M o r e o v e r ,  o p i n i o n s  p u b l i s h e d  l a t e  i n  D e c e m b e r  o f  o n e  y e a r  d o  n o t  p r o d u c e  c a s e  d i s p o s i t i o n s  u n t i l  t h e  f o l l o w i n g  y e a r .
2 O f  t h e s e  c a s e s ,  e i g h t  w e r e  p e n d i n g  w i t h  t h e  C e n t r a l  S t a f f .



m  T H r e t i

T h e  f o l l o w i n g  i s  t h e  C l e r k ' s  a n n u a l  r e p o r t  o f  t h e  a c t i v i t y  o f  y y ^ J C  '■ * t h e  A l a s k a  S u p r e m e  C o u r t .

S U P R E M E  C O U R T  A C T I V I T Y ,  1977 ^

I .  F I L I N G ST o t a l  F i l i n g s .  T h e  t o t a l  f i l i n g s  i n  t h e  A l a s k a  S u p r e m e  C o u r t  i n c r e a s e d  f r o m  4 6 6  i n  1 9 7 6  t o  6 1 3  i n  1 9 7 7 ,  o r  a n  o v e r a l l  i n c r e a s e  o f  3 2  p e r  c e n t .  ( S e e  T a b l e s  I  a n d  I I  f o r  f u r t h e r  c o m p a r i s o n s . ) 1A p p e a l  F i l i n g s . O f  t h e  6 1 3  c a s e s  f i l e d  o r  r e i n s t a t e d  i n  1 9 7 7 ,  4 7 0  w e r e  a p p e a l s .  O f  t h i s  n u m b e r ,  2 5 1  o r  5 3  p e r  c e n t  w e r e  c i v i l  a p p e a l s  o r  c r o s s - a p p e a l s .  C r i m i n a l  a n d  j u v e n i l e  a p p e a l s  a c c o u n t e d  f o r  1 5 6  f i l i n g s .  T h e r e  w e r e  6 3  s e n t e n c e  a p p e a l s  f i l e d .
P e t i t i o n s  f o r  R e v i e w  a n d  O r i g i n a l s .  A  t o t a l  o f  1 2 6  p e t i t i o n s  f o r  r e v i e w  w e r e  f i l e d  i n  1 9 7 7  a s  r o m p a r e d  t o  8 6  f i l e d  i n  1 9 7 6 .  T h e r e  w e r e  1 7  a p p l i c a t i o n s  f o r  o r i g i n a l  r e l i e f  f i l e d  i n  1 9 7 7  a s  c o m p a r e d  t o  1 6  f i l e d  i n  1 9 7 6 .

I I .  D I S P O S I T I O N S
IA  t o t a l  o f  4 5 0  c a s e s  w e r e  d i s p o s e d  o f  b y  t h e  S u p r e m e  C o u r t  i n  1 9 7 7 .  I n  1 9 7 6 ,  3 3 5  c a s e s  w e r e  d i s p o s e d  o f  d u r i n g  t h e  y e a r .  ( S e e  T a b l e s  I I I  a n d  I V  f o r  d e t a i l s  o n  1 9 7 7  c a s e  d i s p o s i t i o n s . )

T h e  i n c r e a s e  i n  f i l i n g s  i s  a  c o n t i n u i n g  t r e n d .  F o r  e x a m p l e ,  3 3 7  c a s e s  w o r e  f i l e d  i n  1 9 7 5 .  T h e  1 9 7 7  f i l i n g s  m a r k  a  7 3  p e r  c e n t  i n c r e a s e  o v e r  1 9 7 5 .
1



O f  t h e  t o t a l  4 5 0  c a s e s ,  2 1 4  ( o r  n e a r l y  5 0  p e r  c e n t  o f  d i s p o s i ­t i o n s )  w e r e  d i s p o s e d  o f  b y  o p i n i o n  o r  m a n d a t e . ^  T h i s  f i g u r e  n. b e  c o m ­p a r e d  w i c h  1 4 8  c a s e s  d i s p o s e d  o f  b y  o p i n i o n  a n d  m a n d a t e  i n  1 9 7 6 .  A  t o t a l  o f  1 7  c a s e s  w e r e  d i s p o s e d  o f  b y  s u m m a r y  o r d e r  i n  1 9 7 7 .
O f  t h e  t o t a l  d i s p o s i t i o n s  i n  1 9 7 7 ,  1 5 2  w e r e  c a s e s  d i s m i s s e d  b y  t h e  C o u r t  o r  b y  t h e  p a r t i e s .  T h e s e  d i s m i s s a l s  r e p r e s e n t  a b o u t  o n e - t h i r d  o f  a l l  d i s p o s i t i o n s  a n d  a b o u t  o n e - f o u r t h  o f  a l l  1 9 7 7  f i l i n g s .  O t h e r  d i s p o s i t i o n s  i n c l u d e  6 7  ( o r  a b o u t  o n e - h a l f  o f  f i l i n g s )  p e t i t i o n s  f o r  r e v i e w  d e n i e d  w i t h o u t  o p i n i o n .

I I I .  P E N D I N G  C A S E L O A DT h e  p e n d i n g  c a s e l o a d  o f  t h e  S u p r e m e  C o u r t  a t  t h e  e n d  o f  1 9 7 7  w a s  5 5 4  c a s e s .  T h i s  f i g u r e  m a y  b e  c o m p a r e d  w i t h  3 9 1  c a s e s  p e n d i n g  a t  t h e  e n d  o f  1 9 7 6  a n d  2 5 8  p e n d i n g  a t  t h e  e n d  o f  1 9 7 5 .  T h e  p o n d i n g  c a s e l o a d  h a s  a l m o s t  d o u b l e d  i n  t w o  y e a r s .  ( S o c  T a b l e s  I V ,  V ,  a n d  V I  f o r  f u r t h e r  a n a l y s i s  o f  t h e  p e n d i n g  c a s e l o a d . )  T h e  1 9 7 6 - 7 7  i n c r e a s e  i n  p e n d i n g  c a s e s  i s  m o r e  t h a n  4 0  p e r  c e n t .
O f  t h e  5 5 4  c a s e s  p e n d i n g  a t  t h e  e n d  o f  1 9 7 7 ,  2 1 2  o r  3 0  p e r  c e n t  w e r e  a w a i t i n g  d e c i s i o n .  A b o u t  2 5  p e r  c e n t  w e r e  a w a i t i n g  r e c o r d  a n d  a n o t h e r  2 5  p e r  c e n t  w e r e  a w a i t i n g  b r i e f s .  ( S e e  T a b l e  V  f o r  m o r e  d e t a i l . )

I V .  M O T I O N S
O v e r  1 , 2 0 0  m o t i o n s  w e r e  p r o c e s s e d  b y  t h e  C o u r t  i n  1 9 7 7 .  ( S e e  T a b l e  V I I )  O f  t h i s  n u m b e r ,  1 8 2  w e r e  s u b s t a n t i v e  m o t i o n s  d e t e r m i n e d  b y  t h e  f u l l  C o u r t  a n d  3 5  w e r e  p e t i t i o n s  f o r  r e h e a r i n g  d e t e r m i n e d  b y  t h e  f u l l  C o u r t .  A  t o t a l  o f  6 5  s t a y  a p p l i c .  t i o n s  w e r e  a s s i g n e d  t o  i n d i v i d u a l  j u s t i c e s  d u r i n g  1 9 7 7 .  T h e  b a l a n c e  o f  t h e  m o t i o n s  w e r e  r o u t i n e  m o t i o n s  d e t e r m i n e d  b y  a  s i n g l e  j u s t i c e  o r  b y  t h e  C l e r k  u n d e r  t h e  a u t h o r i t y  o f  A p p e l l a t e  R u l e  1 4 ( c ) .

T h e  t o t a l  o f  2 1 4  c a s e  d i s p o s i t i o n s  b y  o p i n i o n  d o e s  n o t  n a t c h  t h e  f i g u r e  o f  1 0 9  a c t u a l  o p i n i o n s  f i l e d  i n  1 9 7 7 .  ( S e e  C l e r k ' s  r e p o r t  o f  " O p i n i o n s  b y  J u s t i c e "  d a t e d  J a n u a r y  1 7 ,  1 9 7 0 . )  T h i s  i s  t r u e  b e c a u s e  t h e  2 1 4  d i s ­p o s i t i o n s  i n c l u d e  a  s e p a r a t e  a c c o u n t i n g  o f  a p p e a l s  a n d  c r o s s - a p p e a l s  d i s p o s e d  o f  i n  s i n g l e  o p i n i o n s .  A l s o ,  t h e  2 1 4  d i s p o s i t i o n s  i n c l u d e  s o m e  o p i n i o n s  f i l e d  i n  1 9 7 6  o n  w h i c h  m a n d a t e s  d i d  n o t  i s s u e  u n t i l  1 9 7 7 .



F o r  1 9 7 7  w e  h a v e  a t t e m p t e d  t o  a n a l y z e  t h e  t i m e  p e r i o d s  f o r  b r i n g i n g  a p p e a l s  t o  i s s u e  a n d  t o  d e c i s i o n .
C i v i l  A p p e a l s .  F o r  1 9 7 7 ,  1 0 1  c i v i l  a p p e a l  o p i n i o n s  w e r e  a n a l y z e d .T h e  a n a l y s i s  f o l l o w s : 31 .  N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  M a n d a t e

G r e a t e s t  N u m b e r  1 , 0 0 6  d a y sL e a s t  N u m b e r  1 5 0  d a y sA v e r a g e  N u m b e r  4 8 5  d a y s  ( o r  o n e  y e a r ,  1 2 0  d a y s )

V • T I M E  P E R I O D S  F O R  D I S P O S I T I O N  O F  A P P E A L S

T h e  t i m e  p e r i o d s  f o r  r e s o l v i n g  a p p e a l s  i n  A l a s k a  m a y  b e  c o m p a r e d  t o  t h e  s t a n d a r d s  o f  t i m e l y  d i s p o s i t i o n  p r o p o s e d  b y  t h e  A m e r i c a n  F a r  A s s o c i a t i o n  i n  i t s  c ' . a n d r . r d s  R e l a t i n g  t o  A p p e l l a t e  C o u r t s :
R e c o r d  r r e p a r a t i o n  3 0  d a y sB r i e f i n g  7 0  d a y sA r g u m e n t  ( p r o m p t l y )D e c i s i o n  9 0  d a y sT o t a l  1 9 0  d a y s

T h e  a c t u a l  t i m e  p e r i o d s  m a y  a l s o  b e  c o m p a r e d  t o  t h e  t i m e  l i m i t s  s e t  b y  a p p e l l a t e  r u l e  a n d  b y  i n t e r n a l  p r o c e d u r e s :
IR e c o r d  P r e p a r a t i o n  4 0  d a y sB r i e f i n g  8 0  d a y sA r g u m e n t  . 3 0  d a y sD e c i s i o n  1 2 0  d a y sT o t a l  2 7 0  d a y s



N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  C e r t i f i c a t i o n  o f  R e c o r d  ( C o m m e n c e m e n t  c f  B r i e f i n g )
G r e a t e s t  N u m b e r  4 9 7  d a y sL e a s t  N u m b e r  1 d a yA v e r a g e  N u m b e r  1 2 0  d a y sM e d i a n  1 0 3  d a y s

N u m b e r  o f  D a y s  F r o m  C e r t i f i c a t i o n  o f  R e c o r d  t o  C o m p l e t i o n  o f  B r i e f i n g
G r e a t e s t  N u m b e r  3 5 4  d a y sL e a s t  N u m b e r  5 d a y sA v e r a g e  N u m b e r  1 3 5  d a y s

N u m b e r  o f  D a y s  F r o m  C o m p l e t i o n  o f  B r i e f i n g  t o  H e a r i n g  o r  S u b m i s s i o n
G r e a t e s t  N u m b e r  1 9 9  d a y sL e a s t  N u m b e r  1 d a yA v e r a g e  N u m b e r  7 0  d a y s

N u m b e r  o f  D a y s  F r o m  H e a r i n g  o r  S u b m i s s i o n  t o  M a n d a t e
A .  N u m b e r  o f  D a y s  F r o m  H e a r i n g  o r  S u b m i s s i o n  t o  C i r c u l a t i n g  D r a f t  O p i n i o n :

G r e a t e s t  N u m b e r  2 3 3  d a y sL e a s t  N u m b e r  0 d a y sA v e r a g e  N u m b e r  8 5  d a y s
D . N u m b e r  o f  D a y s  F r o m  C i r c u l a t i n g  D r a f t  O p i n i o n  t o  P u b l i c a t i o n  D a t e :

G r e a t e s t  N u m b e r  L e a s t  N u m b e r  A v e r a g e  N u m b e r
1 0 9  d a y s  6 d a y s  6 5  d a y s



'C .  N u m b e r  o f  D a y s  F r o m  P u b l i c a t i o n  D a t e ’ t o  M a n d a t e :
G r e a t e s t  N u m b e r  L e a s t  N u m b e r  A v e r a g e  N u m b e r

1 7 3  d a y s  1 0  d a y s  1 8  d a y s
C r i m i n a l  A p p e a l s .  A  l e s s  e x t e n s i v e  a n a l y s i s  o f  5 4  1 9 7 7  c r i m i n a l  a n dj u v e n i l e  a p p e a l s  f o l l o w s :

1 .  T o t a l  N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  M a n d a t e :

2 .

G r e a t e s t  N u m b e r  L e a s t  N u m b e rA v e r a g e  N u m b e r  ( o r  I  y e a r ,  2 8 8  d a y s )M e d i a n  N u m b e r
1 , 0 7 6  d a y s  2 9 4  d a y s

5 9 3  d a y s  5 7 8  d a y s
N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  C e r t i f i c a t i o n  o f  R e c o r d  ( C o m m e n c e m e n t  o f  B r i e f i n g ) :

G r e a t e s t  N u m b e r  L e a s t  N u m b e r  A v e r a g e  N u m b e r  M e d i a n  N u m b e r
4 1 1  d a y s  2 0  d a y s  1 5 3  d a y s  1 4 2  d a y s

N u m b e r  o f  D a y s  F r o m  C e r t i f i c a t i o n  o f  R e c o r d  t o  C o m p l e t i o n  o f  B r i e f i n q :
G r e a t e s t  N u m b e r  L e a s t  N u m b e r  A v e r a g e  N u m b e r  M e d i a n  N u m b e r

5 2 8  d a y s  2 2  d a y s  1 9 3  d a y s  1 7 3  d a y s
N u m b e r  o f  D a y s  F r o m  C o m p l e t i o n  o f  B r i e f i n g  t o  H e a r i n g  o r  S u b m i s s i o n :

G r e a t e s t  N u m b e r  L e a s t  N u m b e r  A v e r a g e  N u m b e r  M e d i a n  N u m b e r
2 2 0  d a y s  4 d a y s  6 5  d a y s  4 9  d a y s



5 .  N u m b e r  o f  D a y s  F r o m  H e a r i n g  a n d  S u b m i s s i o n  t o  O p i n i o n  P u b l i c a t i o n :
G r e a t e s t  N u m b e r  334 d a y sL e a s t  N u m b e r  47 d a y sA v e r a g e  N u m b e r  169 d a y sM e d i a n  N u m b e r  165 d a y s

S e n t e n c e  A p p e a l s : A  t o t a l  o f  2 1  s e n t e n c e  a p p e a l s  w e r e  c l a s s i f i e d  a s  f o l l o w s
N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  O p i n i o n  P u b l i c a t i o n :

G r e a t e s t  N u m b e r  6 6 2  d a y sL e a s t  N u m b e r  1 3 0  d a y sA v e r a g e  N u m b e r  3 0 4  d a y sM e d i a n  N u m b e r  2 6 3  d a y s
V I .  T Y P E  O F  D I S P O S I T I O N

C i v i l  A p p e a l s .  F o r  1 9 7 7 ,  1 0 1  c i v i l  a p p e a l  o p i n i o n s  w e r e  c l a s s i f i e d  a s  t o  t y p e  o f  d i s p o s i t i o n .  T h e  c l a s s i f i c a t i o n  f o l l o w s :
C a s e s  A f f i r m e d  4 0C a s e s  A f f i r m e d  i n  P a r t ,  R e v e r s e d  i n  P a r t  1 0C a s e s  R e v e r s e d  8C a s e s  R e v e r s e d  a n d  R e m a n d e d  2 3C a s e s  R e m a n d e d  _____4T o t a l  1 0 1

C r i m i n a l  A p p e a l s .  F o r  1 9 7 7 ,  54  c r i m i n a l  a n d  j u v e n i l e  a p p e a l  o p i n i o n s  w e r e  c l a s s i f i e d  a s  t o  t y p e  o f  d i s p o s i t i o n .  T h e  c l a s s i f i c a t i o n  f o l l o w s :
C a s e s  A f f i r m e d  3 0C a s e s  R e v e r s e d  a n d  R e m a n d e d  1 3C a s e s  R e v e r s e d  , _ 3

Total 54



____________________ A p p e a l s ! T h e  c l a s s i f i c a t i o n  o f  2 1  s e n t e n c e  a p p e a lo p i n i o n s  f o l l o w s :
S e n t e n c e s  A f f i r m e d  1 5S e n t e n c e s  A f f i r m e d  i n  P a r t ,  R e v e r s e d  i n  P a r t  1S e n t e n c e s  R e v e r s e d  a n d  R e m a n d e d  •• 4S e n t e n c e s  T o o  L e n i e n t  1

T o t a l 2 1

B M W



TABLE I

ALASKA SUPREME COURT CASE FILINGS 1970-1977

1 9 7 0 1 9 7 1 1 9 7 2 1 9 7 3 1 9 7 4  . 1 9 7 5R e g u l a r  A p p e a l s  a n d •S e n t e n c e  A p p e a l s  F i l e d 1 7 2 1 9 7 1 8 8 1 9 5 2 0 8 2 4 9P e t i t i o n s  f o r  R e v i e w  F i l e d  3 3 1 2 4 5 4 9 6 0 0 1
O r i g i n a l  A p p l i c a t i o n s  F i l e d  1 2 ____ 6 1 6 _ 1 1 2 2 ____ 7T o t a l  F i l i n g s 2 1 7 2 1 5 2 4 9 2 5 5 2 9 0 3 3 7

I N C R E A S E S
N U M E R I C A L P E R C E N T A G EI n c r e a s e 1 9 7 0 - 7 1 - 2 — ’ t1 9 7 1 - 7 2 + 3 4 1 6 4a l l 1 9 7 2 - 7 3 + 6 2 41 9 7 3 - 7 4 • + 3 5 1 4 4 .C a t e g o r i e s 1 9 7 4 - 7 5 + 4 7 1 6 41 9 7 5 - 7 6 + 1 2 9 3 0 41 9 7 6 - 7 7 • + 1 4 7 32%

iI n c r e a s e 1 9 7 3 - 7 4 + 1 3 v 7 4A p p e a l s 1 9 7 4 - 7 5 ‘ + 4 1 2 0 4a n d 1 9 7 5 - 7 6 + 1 1 5 4 6 4S e n t e n c e 1 9 7 6 - 7 7 + 1 0 6 2 9 4A p p e a l s i



% I n c r e a s e
TABLE II

ALASKA SUPREME COURT CASE FILINGS 1975-1977 ^ I n c r e a s e1 9 7 5 1 9 7 6 1 9 7 7 1 9 7 5 - 1 9 7 7 1 9 7 6 - 1 9 7 7
A p p e a l s •C i v i l 1 5 1 2 1 4 2 5 1 i

C r i m i n a l  & J u v e n i l e 7 6 1 1 9 1 5 6
S e n t e n c e 2 2 3 1 6 3 •

T o t a l  A p p e a l s 2 4 9 3 6 4 4 7 0 90% 29%
P e t i t i o n s  f o r  R e v i e w 8 1 8 6 1 2 6 •
O r i g i n a l  A p p l i c a t i o n s 7 1 6 1 7

T o t a l  F i l i n g s 3 3 7 4 6 6 6 1 3 - 73% 32%
* C a s e  f i l i n g s  f o r  1 9 7 7  i n c l u d e  2 2  r e i n s t a t e d  c a s e s .



TADLE III }\i *A L A S K A  S U P R E M E  C O U R T  D I S P O S I T I O N  O F  C A S E S  1 9 7 7
O p i n i o na n dM a n d a t e

A p p eals

C i v i l  1 2 0
C r i m i n a l  & J u v e n i l e  5 4
S e n t e n c e  2 1

T o t a l  A p p e a l s  1 9 5
P e t i t i o n s  f o r  R e v i e w  1 6
O r i g i n a l  A p p l i c a t i o n s   3

i T o t a l  2 1 4

S u m m a r y  , D i s m i s s e d  • R e v i e w  T o t a lD i s p o s i t i o n  b y  C o u r t  D e n i e db y  O r d e r  o r  P a r t i e s  _ ______________ ___________

5 7 6  2 0 1
1 3 3  Op

   1 9   40_
6 1 2 0  3 2 9
7 1 3  6 7  1 0 3

. * '* 4  U  '   '  1 8
1 7  1 5 2  6 7  ' 4 5 0

i



A L A S K A  S U P R E M E  C O U R T  F I L I N G S ,  D I S P O S I T I O N S  A N D  P E N D I N G  C A S E L O A D  1 9 7 7
C i v i l  A p p e a l s  and C r o s s  A p p e a l s

P e n d i n g  1 2 / 3 1 / 7 6  2 1 8
F i l e d  o r  R e i n s t a t e d  1 9 7 7  2 5 1T o t a l  4 6 9
D i s p o s i t i o n

B y  O p i n i o n  a n d  M a n d a t e  1 2 0
B y  S u m m a r y  O r d e r  5
D i s m i s s e d  7 6

T o t a l  2 0 1
P e n d i n g  1 2 / 3 1 / 7 7  2 6 8

C r i m i n a l  a n d  J u v e n i l e  A p p e a l s
P e n d i n g  1 2 / 3 1 / 7 6  1 3 2
F i l e d  o r  R e i n s t a t e d  1 9 7 7  1 5 6

T o t a l  2 8 0
D i s p o s i t i o n

B y  O p i n i o n  a n d  M a n d a t e  5 4
B y  S u m m a r y  O r d e r  1
D i s m i s s e d  . 3 3* 1T o t a l  0 8

Pending 12/31/77 ' 200

S e n t e n c e  A p p e a l s
P e n d i n g  1 2 / 3 1 / 7 6  
F i l e d  o r  R e i n s t a t e d  1 9 7 7  T o t a l  
D i s p o s i t i o n

B y  O p i n i o n  a n d  M a n d a t e  
D i s m i s s e d  

T o t a l  
P e n d i n g  1 2 / 3 1 / 7 7  

P e t i t i o n s  f o r  R e v i e w
P e n d i n g  1 2 / 3 1 / 7 6  • 1
F i l e d  1 9 7 7  

T o t a l  
D i s p o s i t i o n

O p i n i o n  a n d  M a n d a t e  
B y  S u m m a r y  O r d e r  
D i s m i s s e d  o r  W i t h d r a w n  
R e v i e w  D e n i e d  

T o t a l  
P e n d i n g  1 2 / 3 1 / 7 7

1 6
6 3
7 9
2 1
1 9  
4 0  
3 9
2 0  

1 2 6  
1 4 6

1 6
7

1 3
6 7

1 0 3
43



O r i g i n a l  A p p l i c a t i o n s  

P e n d i n g  1 2 / 3 1 / 7 6  
F i l e d  o r  R e i n s t a t e d  1 9 7 7  

T o t a l  

D i s p o s i t i o n

O p i n i o n  a n d  M a n d a t e  
B y  S u m m a r y  O r d e r  
D i s m i s s e d  

T o t a l  

P e n d i n g  1 2 / 3 1 / 7 7
T o t a l  P e n d i n g  C a s e s  D e c e m b e r  3 1 ,  
T o t a l  F i l i n g s  a n d  R e i n s t a t e m e n t s  

T o t a l
T o t a l  D i s p o s i t i o n s  1 9 7 7  
T o t a l  P e n d i n g  D e c e m b e r  3 1 ,  1 9 7 7

TABLE IV (Continued)

3 9 1
6 1 3

1 0 0 4
4 5 0
554



ALASKA SUPREME COURT
REASON FOR CASES PENDING DECEMBER 31, 1977

____________________ C A S E SR E C O R D S  B R I E F SA p p e a l s
C i v i l  A p p e a l s  8 4  5 4
C r i m i n a l  a n d  J u v e n i l eA p p e a l s  4 7  6 2
S e n t e n c e  A p p e a l s   6  9

T o t a l  A p p e a l s  1 3 7  1 2 5
P e t i t i o n s  f o r  R e v i e w  1 2
O r i g i n a l  A p p l i c a t i o n s  _________  _________

T O T A L  . 1 3 7  1 3 7
% o f  T o t a l  2 4 . 6  2 4 . 6

A W A I T I N G _________________________  S T A Y E D  T O T A LH E A R I N G  D E C I S I O N  M A N D A T E
2 2  9 4  4 1 0  2 6 8
1 4  7 0  1 6 2 0 0

 __________________1 9  _______1 _______4 ____ 3 93 6  1 8 3  6 2 0  5 0 7
1  2 6  2 . 2  4 3

_ 1   3      4
3 8  2 1 2  8 2 2  5 5 4

6 . 9  3 8 . 3  1 . 6  4 . 0  1 0 0 %



_  ,

A L A S K A  S U P R E M E  C O U R T  P E N D I N G  C A S E L O A D  1 9 6 1 - 1 9 7 7

1 9 6 1
1 9 6 2
1 9 6 3
1 9 6 4
1 9 6 5
1 9 6 6
1 9 6 7
1 9 6 8
1 9 6 9
1 9 7 0  : 1 9 7 1
1 9 7 2
1 9 7 3
1 9 7 4
1 9 7 5
1 9 7 6
1 9 7 7

T o t a l  C a s e s  P e n d i n g  R e g u l a r  a n d  P e t i t i o n sa t  Y e a r  E n d _________________ S e n t e n c e  A p p e a l s  f o r  R e v i e w O t h e r
7 8
7 5
9 9
6 6
8 5
9 3

1 0 0
1 2 2
1 1 4
1 6 5
1 8 2
2 1 1
1 8 8
2 1 6
2 5 8
3 9 1
5 5 4

I n c r e a s e  o r  D e c r e a s e
7 6 1 1
7 3 I 1 , - 3
9 6 2 1 + 2 4
5 7 2 7 - 3 3
7 8 ' 5 2 + 1 9
8 5 2 6 + 8
9 1 5 4 +7

1 0 7 3 1 2 + 2 2
1 0 0 1 1 3 - 8
1 4 5 > 1 5 5 + 5 1
1 7 5 3 4 + 1 7
1 8 8 1 3 5 + 2 9
1 7 2 1 4 2 - 2 3
1 9 3 2 0 3 + 2 8
2 4 1  * 1 6 1 + 4 2
3 6 6 2 0 5 + 1 3 3
5 0 7 4 3 4 + 1 6 3

o f  I n c r e a s e  o f  I n c r e a s e  o f  I n c r e a s e
1 9 6 1 - 1 9 7 7  . 1 9 6 8 - 1 9 7 7  1 9 7 6 - 1 9 7 7

6 0 0 %3 5 4 %41%



TABLE VII

ALASKA SUPREME COURT
MOTION PRACTICE 1977

T O T A L1 9 7 7
S t a y  A p p l i c a t i o n s  D e t e r m i n e d  b y  S i n g l e  J u s t i c e s 6 5
R o u t i n e  M o t i o n s  D e t e r m i n e d  b y  S i n g l e  J u s t i c e s 1 9 2
R o u t i n e  U n o p p o s e d  M o t i o n s  D e t e r m i n e d  b y  C l e r k  ( e s t i m a t e d ) * 0 0 0
S u b s t a n t i v e  M o t i o n s  D e t e r m i n e d  b y  F u l l  C o u r t 1 8 2
P e t i t i o n s  f o r  R e h e a r i n g  [ F u l l  C o u r t ] 3 5

T O T A L  M O T I O N S  1 2 7 4
* A l m o s t  a l l  w e r e  u n o p p o s e d  m o t i o n s  t o  e x t e n d  t i m e  t o  f i l e  b r i e f s  a n d  o t h e r  p a p e r s .

i



1978 RECAPITULATION

P e n d i n g  J a n .  1 ,  1 9 ' ’ 8 2 6 8  2 0 0
F i l e d  2 5 3  1 3 3R e i n s t a t e d  3 2
A d j u s t m e n t s 3  . ” 2 +5C l o s e d  2 2 5  1 3 1
P e n d i n g  D e c .  3 1 ,  1 9 7 8  2 9 7  2 0 9

Civil Criminal
Appeals Appeals

3 9  5 0 7  4 3  4 5 5 4
5 3  4 3 9  1 5 6  2 7  6 2 23 8 0 0 8
- 1  + 2 - 2  0 0 4 3  3 9 9  1 3 6  2 5  5 6 05 1  5 5 7  6 1  6 6 2 4

Sentence Total Petitions Originals TOTAL
A ppeals Appeals • for Review __________  ______

A c c o u n t s  f o r  c a s e s  c o n v e r t e d  f r o m  o n e  c a t e g o r y  t o  a n o t h e r  d u r i n g  1 9 7 8 ,  a n d  f o r  c o r r e c t i o n  o f  e r r o n e o u s  c l a s s i f i c a t i o n s  o f  c e r t a i n  c a s e s  p o n d i n g  J a n u a r y  1 ,  1 9 7 8 .


