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ATTACHMENT I  - FY 80 BUDGET DETAIL

T h i s  b u d g e t  d e t a i l  f o r  F Y  80 is b a s e d  o n  t h e  a s s u m p t i o n  t h a t  

t h e  e f f e c t i v e  d a t e  o f  t h i s  b i l l  w i l l  b e  J u l y  1, 1 9 7 9  a n d  t h a t  

t h e  i n t e r m e d i a t e  c o u r t  w i l l  b e  o p e r a t i o n a l  o n  J a n u a r y  1, 1 9 8 0 .  
T h e  f i s c a l  n o t e  i n c o r p o r a t e s  a l l  n e w  c o s t s  a s s o c i a t e d  w i t h  t h e  

i n t e r m e d i a t e  c o u r t .

W i t h  t h e  c r e a t i o n  o f  t h e  i n t e r m e d i a t e  c o u r t ,  a n d  t h e  l e s s e n i n g  
o f  t h e  S u p r e m e  C o u r t  c a s e l o a d ,  it w i l l  b e  p o s s i b l e  t o  r e d u c e  

t h e  F Y  80 S u p r e m e  C o u r t  b u d g e t  in a n u m b e r  o f  a r e a s .  T h e  r e -  

a u e s t  f o r  l e g a l  e x t e r n s ,  $ 3 0 , 0 7 8 ,  c a n  b e  d e l e t e d ,  t r a v e l  e x p e n s e  

r e d u c e d  b y  $ 2 0 , 0 0 0 ,  a n d  c o n t r a c t u a l  c o s t s  r e d u c e d  b y  $ 1 5 , 0 0 0  o n  

a n  a n n u a l  b a s i s .  A d d i t i o n a l l y ,  t h e  S u p r e m e  C o u r t  is c o n s i d e r i n g  

r e d u c t i o n s  i n  o t h e r  b u d g e t  a r e a s ,  i n c l u d i n g  t h e  d e l e t i o n  o f  t h e  

c e n t r a l  l e g a l  s t a f f  p o s i t i o n s  in t h e  S u p r e m e  C o u r t  o f f i c e ,  

$ 8 5 , 4 9 3 ,  a n d  s e v e r a l  b u d g e t  i t e m s  i n  t h e  T r i a l  C o u r t  a n d

A d m i n i s t r a t i o n c o m p o n e n t s .

P e r s o n n e l : 3 judges: $54,370 + $5,9 00 
b e n e f i t s $180,810

3 secretaries, range 13: 
$17,940 + $5,971 b e n e fi t s 71,733

3 law clerks, r a ng e  15: 
$20,7 96 + $6,652 b e n e f i t s 82,344

1 court clerk, range 10: 
$1 4,820 + $5,227 ben ef i ts 20,047

$354,934

T r a v e l : $30,00 0

C o n t r a c t u a l : Sp ace rent al - 4 , 500 sci. 
ft. at $1.10 $59,400

Phone, postage 20,000

E q u i p m e n t  rental 30,000

O t h e r  misc. 5,000

114,400

C o m m o d i t i e s : 10,000

E q u i p m e n t : 25,000

534,334

F Y  80 E X P E N S E

O n e - t i m e  costs: E q u i p m e n t  $ 25,000

O pe r a t i n g  C o s ts :  (1/2 year) 254,667

$279,667
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I N T R O D U C T I O N

T h e  c a s e l o a d  o f  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  i n c r e a s e d  

s h a r p l y  o v e r  t h e  p a s t  t h r e e  y e a r s .  W h i l e  t h e  C o u r t  h a s  a l s o  

i n c r e a s e d  its d i s p o s i t i o n  o f  c a s e s  o v e r  t h i s  p e r i o d ,  t h e  

i n c r e a s e  in d i s p o s i t i o n s  h a s  n o t  k e p t  p a c e  w i t h  t h e  i n c r e a s e  

i n  f i l i n g s .

I n  a m e m o r a n d u m  d a t e d  M a y  24, 1977, t h e  C h i e f  J u s t i c e  

r e q u e s t e d  t h a t  t h e  A d m i n i s t r a t i v e  D i r e c t o r  o b t a i n  d a t a  f r o m  

o t h e r  s t a t e s  r e l a t i n g  to t h e  w o r k l o a d  o f  t h e  s u p r e m e  c o u r t .

T h i s  s a m e  m e m o r a n d u m  mei.tioned t h r e e  p o s s i b l e  m e t h o d s  o f  

d e a l i n g  w i t h  i n c r e a s e d  c a s e l o a d s :  (1) h a n d l i n g  s o m e  c a s e s  b y

p a n e l s ,  (2) i n c r e a s i n g  t h e  s i z e  of  t h e  c o u r t  a n d  (3) e s t a b­

l i s h i n g  a n  i n t e r m e d i a t e  a p p e l l a t e  co u r t .

I n  r e s p o n s e  to t h i s  r e q u e s t  t h e  A d m i n i s t r a t i v e  O f f i c e  h a s  

u n d e r t a k e n  a p r e l i m i n a r y  s t u d y  o f  t h e  s u p r e m e  c o u r t  w o r k l o a d .  

T h i s  r e p o r t  w i l l  p r e s e n t  c o m p a r a t i v e  d a t a  o n  t h e  A l a s k a  S u p r e m e  

C o u r t  a n d  t h e  s u p r e m e  c o u r t s  i n  o t h e r  c o m p a r a b l e  s t a t e s .  T h e  

r e p o r t  w i l l  a l s o  r e v i e w  s e v e r a l  p o s s i b l e  m e t h o d s  o f  d e a l i n g  

w i t h  i n c r e a s e d  c a s e l o a d s  a n d  w i l l  d i s c u s s  t h e  a d v a n t a g e s  a n d  

d i s a d v a n t a g e s  o f  t h e  v a r i o u s  p o s s i b i l i t i e s .

U n f o r t u n a t e l y ,  t h e  r e p o r t  m u s t  b e g i n  w i t h  t h r e e  c a v e a t s .  

F i r s t ,  it is v e r y  d i f f i c u l t  to c o m p a r e  t h e  d a t a  f r o m  v a r i o u s

a n d  s t a t i n g  t h e  p e r t i n e n t  i n f o r m a t i o n .  E v e r y  e f f o r t  h a s  b e e n  

m a d e  to c o m p a r e  o n l y  t h o s e  f i g u r e s  w h i c h  a r e  t r u l y  c o m p a r a b l e ,

w i d e l y - u s e d  s t a n d a r d  m e t h o d  of  d e f i n i n g



^  b u t ,  at b e s t ,  t h e  c o m p a r a t i v e  f i g u r e s  i n  t h i s  r e p o r t  a r e  a

" g o o d  a p p r o x i m a t i o n "  o f  t h e  f a c t s .  S e c o n d l y ,  t h e  d i s c u s s­

i o n s  o f  t h e  v a r i o u s  p o s s i b l e m e t h o d s  o f  d e a l i n g  w i t h  in c r e a s -  

i n g  c a s e l o a d s  a r e  n o t  i n t e n d e d  to b e  e x h a u s t i v e  a n d  c o n c l u­

s i v e . I t  w o u l d  r e q u i r e  a  m u c h m ^ ^ e x t ^ i d e ^ ^ j ^ d y i n o r d e r p ^ ^  

to d e t e r m i n e  t h e  l i k e l y  e f f e c t  i n  A l a s k a  o f  a d o p t i n g  a n y  o n e
-- — wm— — ■ —

s o l u t i o n j  a n d  e v e n  t h e  c o n c l u s i o n s  o f  s u c h  a n  e x t e n d e d  s t u d y  

w o u l d  n e c e s s a r i l y  b e  l e s s  t h a n  a b s o l u t e l y  r e l i a b l e .  T h i s  

r e p o r t  t h e n  a t t e m p t s  to p r e s e n t  t h e  a l t e r n a t i v e s  a n d  s o m e  o f  

t h e  m o r e  l i k e l y  e f f e c t s  o f  e a c h  p o s s i b l e  s o l u t i o n .  F i n a l l y ,  

a l t h o u g h  s t a t i s t i c s  c a n  b e  g a t h e r e d  f r o m  o t h e r  s t a t e s  a n d  

c o m p a r e d  w i t h  A l a s k a ,  t h i s  r e p o r t  c a n n o t  a n s w e r  t h e  f u n d a m e n t a l  

£  q u e s t i o n  of  w h e t h e r  the A l a s k a  S u p r e m e  C o u r t  is a p p r o a c h i n g

o r  h a s  r e a c h e d  its l i m i t  in t e r m s  o f  the n u m b e r  o f  c a s e s  it
i r .  i n  i i l « n > j r iM M i i i f i i i i i i i | MWL<^ ^ ^ i lt, MWM i w w i i w i i w « i i i i i i i i i i i i i i i > w i  — ' '■ * »'* T ‘" ' ' t ‘ “ Tmnr~»~»~irinr— i 1 1 „ IU

c a n  h a n d l e  w i t h o u t  a d o p t i n g  o n e  o r  m o r e  o f  the a l t e r n a t i v e s  

d i s c u s s e d  h e r e .  T h e r e  a r e  n o  s t a n d a r d s  b y  w h i c h  to m e a s u r e  

o v e r w o r k ,  a n d  t h e  a n s w e r  u l t i m a t e l y  m u s t  b e  t h e  C o u r t ' s  j u d g ­

m e n t  as to w h e t h e r  it c a n  h a n d l e  m o r e  c a s e s  w i t h o u t  s a c r i f i c i n g  

q u a l i t y .

I. S T A T I S T I C A L  COn..A R I S O N  O F  A L A S K A  W I T H  O T H E R  S T A T E S

T h e  m e m o  w h i c h  i n i t i a t e d  t h i s  s t u d y  e x p r e s s e d  s o m e  c o n c e r n  

a b o u t  t h e  r e l a t i o n s h i p  o f  the s i z e  a n d  n u m b e r  o f  a p p e l l a t e  

c o u r t s  to t h e  p o p u l a t i o n  o f  t h e  s t a t e  a n d  i n f o r m a t i o n  o n  th i s  

r e l a t i o n s h i p  p r o v i d e s  a n  i n t e r e s t i n g  b a c k d r o p  to t h e  o t h e r  

0  s t a t i s t i c a l  c o m p a r i s o n s  w h i c h  f o l l o w .

-2-



T h e  C o u r t  A d m i n i s t r a t o r  i n  L o u i s i a n a  r e c e n t l y  s u r v e y e d

52 j u r i s d i c t i o n s  (50 s t a t e s  p l u s  P u e r t o  R i c o  a n d  t h e  D i s t r i c t

o f  C o l u m b i a )  to o b t a i n  d a t a  o n  t h e  n u m b e r  o f  a p p e l l a t e  j u d g e s

i n  r e l a t i o n  to p o p u l a t i o n . ^  T h e  c o r r e c t e d - ^ d a t a  o n  A l a s k a

is as f o l l o w s :

T r i a l  j u d g e s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n ........... 4 . 4 6

A p p e l l a t e  j u d g e s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n  . . .  1 . 2 4  ^

A p p e l l a t e  j u d g e s  p e r  1 0 0  t r i a l  j u d g e s  . . . . 2 7 . 7 7

T h e s e  r a t i o s  a r e  b a s e d  o n  t h e  f o l l o w i n g  f i g u r e s :

T r i a l  c o u r t  j u d g e s  ( g e n e r a l  j u r i s d i c t i o n  in 
1 9 7 5 ) ...................................................  18

I n t e r m e d i a t e  a p p e l l a t e  c o u r t  j u d g e s  ...........  0

S u p r e m e  c o u r t  j u s t i c e s ............................... 5

P o p u l a t i o n  ( e s t i m a t e d  1 9 75) ....................... 4 0 3 , 0 0 0

O f  t h e  46  j u r i s d i c t i o n s  f o r  w h i c h  d a t a  is a v a i l a b l e ,  A l a s k a

r a n k s  t e n t h  f r o m  t h e  h i g h e s t  f o r  t r i a l  j u d g e s  p e r  1 0 0 , 0 0 0  p o p u ­

l a t i o n . — ^ A l a s k a  is i n  a t h r e e - w a y  tie f o r  s e c o n d  p l a c e  f o r

a p p e l l a t e  j u d g e s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n . A l a s k a  r a n k s  s i x t h ,

T7 S e e  A p p e n d i x  1 t o r  c h a r t s  p r e p a r e d  b y  L o u i s i a n a .

2/ The. r a t i o s  c a l c u l a t e d  b y  L o u i s i a n a  w e r e  b a s e d  o n  a n  i n c o r r e c t
n u m b e r  o f  t r i a l  c o u r t  j u d g e s  (37) a n d  o n  an i n c o r r e c t  p o p u ­
l a t i o n  f i g u r e  ( 3 3 0 , 0 0 0 ) .

3/ T h e  s t a t e s  r a n k i n g  h i g h e r  t h a n  A l a s k a  a r e  I l l i n o i s  (5.4), 
I n d i a n a  (4.6), K a n s a s  (5.7), M i c h i g a n  (5.6), M i n n e s o t a  
(5.5), N e v a d a  (4.7), O k l a h o m a  (5.3), P u e r t o  R i c o  (6.3) a n d  
the D i s t r i c t  o f  C o l u m b i a  (5.9).

4/ A l a s k a  is t i e d  w i t h  D e l a w a r e  a n d  the D i s t r i c t  o f  C o l u m b i a .  
O n l y  W y o m i n g  r a n k s  h i g h e r  (1.4).

-3-



a l o n g  w i t h  H a w a i i ,  f o r  a p p e l l a t e  j u d g e s  p e r  1 0 0  t r i a l  j u d g e s . 5/ 

T h e s e  f i g u r e s  i n d i c a t e  t h a t  A l a s k a  a l r e a d y  r a n k s  a m o n g  

t h o s e  s t a t e s  w i t h  t h e  h i g h e s t  n u m b e r  o f  a p p e l l a t e  j u d g e s  in 

r e l a t i o n  to t h e  p o p u l a t i o n .  I f  A l a s k a  s h o u l d  i n c r e a s e  t h e  

n u m b e r  o f  a p p e l l a t e  j u d g e s ,  e i t h e r  b y  i n c r e a s i n g  t h e  s i z e  o f  

t h e  s u p r e m e  c o u r t  o r  b y  c r e a t i n g  a n e w  i n t e r m e d i a t e  a p p e l l a t e  

c o u r t ,  it, o f  c o u r s e ,  w o u l d  r a n k  e v e n  h i g h e r .  F o r  e x a m p l e ,  

i f  t h e  s i z e  o f  t h e  s u p r e m e  c o u r t  w e r e  i n c r e a s e d  to s e v e n  j u s t i c e s ,  

t h e  n u m b e r  o f  a p p e l l a t e  j u d g e s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n  w o u l d  b e  

1 . 7 3 ,  r a t h e r  t h a n  t h e  c u r r e n C  1.24. A l a s k a  w o u l d  t h e n  h a v e  m o r e  

a p p e l l a t e  j u d g e s  i n  r e l a t i o n  to its p o p u l a t i o n  t h a n  a n y  o f  the 

o t h e r  45 j u r i s d i c t i o n s  i n c l u d e d  i n  t h e  c h a r t  i n  A p p e n d i x  I. T f 

t h e  s u p r e m e  c o u r t  r e m a i n e d  as it is w i t h  f i v e  j u s t i c e s  a n d  a 

t h r e e - j u d g e  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  w e r e  c r e a t e d ,  t h e  r a t i o  

w o u l d  b e  e v e n  h i g h e r — 1 . 9 8  p e r  1 0 0 , 0 0 0  r a t h e r  t h a n  t h e  c u r r e n t

1.24.

It  is o b v i o u s  t h a t  t h e  u n u s u a l l y  s m a l l  p o p u l a t i o n  o f  A l a s k a  

s k e w s  t h e s e  r a t i o s  to s o m e  e x t e n t ,  b u t  it is e q u a l l y  o b v i o u s  that, 

b y  a n y  s t a n d a r d s ,  A l a s k a  a l r e a d y  h a s  a h i g h  n u m b e r  o f  a p p e l l a t e  

j u d g e s  i n  r e l a t i o n  to t h e  p o p u l a t i o n .

T I T h e  s t a t e s  r a n k i n g  h i g h e r  t h a n  A l a s k a  a n d  H a w a i i  a r e  
D e l a w a r e  ( 3 8 . 8 ) ,  M a i n e  (50), N e w  H a m p s h i r e  (38.4),
N o r t h  C a r o l i n a  (29) a n d  W y o m i n g  (33.3).



S u c h  a h i g h  r a t i o  m a y  n o t  b e  i n a p p r o p r i a t e ,  h o w e v e r ,  if 

t h e  n u m b e r  o f  a p p e l l a t e  j u d g e s  is n o t  h i g h  in r e l a t i o n  to t h e  

a m o u n t  o f  l i t i g a t i o n  i n  t h e  s t a t e .  F o r  e x a m p l e ,  i n  1 9 7 6  in 

A l a s k a ,  3 6 4  n e w  a p p e a l s  w e r e  f i l e d  w i t h  t h e  s u p r e m e  co u r t .

T h i s  is a r a t i o  o f  9 0 . 3 2  a p p e a l s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n .  In 

I d a h o ,  f o r  t h e  s a m e  p e r i o d ,  2 9 5  n e w  a p p e a l s  w e r e  f i l e d ,  w h i c h  

is a r a t i o  o f  o n l y  3 8 . 2 6  a p p e a l s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n .  £./

T h e  r a t i o  o f  a p p e a l s  in  A l a s k a  to t h e  p o p u l a t i o n  is m o r e  t h a n  

t w i c e  t h e  r a t i o  i n  I d a h o .  W h i l e  t h e  r a t i o  o f  a p p e l l a t e  j u d g e s  

i n  A l a s k a  to p o p u l a t i o n  is a b o u t  t w i c e  the r a t i o  i n  I d a h o ,  t h e  

d i s p a r i t y  is o f f s e t  b y  t h e  h i g h e r  r a t i o  o f  a p p e a l s  to p o p u l a t i o n .

S o m e  t e n t a t i v e  c o n c l u s i o n s  m a y  b e  d r a w n  f r o m  t h e s e  f i g u r e s .  

F i r s t ,  a l t h o u g h  t h e  n u m b e r  o f  a p p e l l a t e  j u d g e s  i n  . A l a s k a  w h e n  

c o m p a r e d  to o t h e r  s t a t e s  a p p e a r s  to b e  e x t r e m e l y  h i g h  in r e l a t i o n  

to the p o p u l a t i o n ,  the n u m b e r  is n o t  so h i g h  w h e n  t h e  a m o u n t  o f  

l i t i g a t i o n  i n  t h e  s t a t e  is t a k e n  i n t o  c o n s i d e r a t i o n .  S e c o n d l y ,  

t h e  a m o u n t  o f  l i t i g a t i o n  i n  A l a s k a  is r e l a t i v e l y  l a r g e  i n  r e ­

l a t i o n  to t h e  s i z e  o f  the p o p u l a t i o n .

W i t h o u t  r e g a r d  to p o p u l a t i o n  f i g u r e s , the c h a r t s  in A p p e n d i x  

II p r e s e n t  c o m p a r a t i v e  d a t a  o n  the w o r k l o a d s  o f  the s u p r e m e  c o u r t

67 P e r h a p s  m o r e  i n t e r e s t i n g  is t h e  c o m p a r i s o n  o f  a p p e a l s  
to t r i a l  c o u r t  f i l i n g s .  I n  I d a h o  f o r  this p e r i o d  
t h e r e  w e r e  2 6 2 , 4 1 9  t r i a l  c o u r t  f i l i n g s ,  a n d  o n e  a p p e a l  
f o r  e v e r y  889 t r i a l  c o u r t  c a s e s .  I n  A l a s k a ,  t h e r e  w e r e  
1 0 2 , 2 3 9  t r i a l  c o u r t  f i l i n g s ,  o r  o n e  a p p e a l  f o r  e v e r y  
2 8 0  t r i a l  c o u r t  c a s e s .  I n  o t h e r  w o r d s ,  t h r e e  t i m e s  as 
m a n y  c a s e s  a r e  a p o e a l e a  i n  A l a s k a  as in  Idaho.



i n  A l a s k a  a n d  i n  e i g h t  o t h e r  s t a t e s . T h e s e  p a r t i c u l a r  s t a t e s  

w e r e  s e l e c t e d  f o r  c o m p a r i s o n  b e c a u s e ,  l i k e  A l a s k a ,  t h e y  h a v e  n o  

i n t e r m e d i a t e  a p p e a l l a t e  c o u r t ,  a n d  e a c h  o f  t h e m  h a s  a f i v e -  

j u s t i c e  c o u r t  e x c e p t  f o r  M a i n e ,  w h i c h  h a s  s i x  j u s t i c e s .  B a s e d  

o n  t h e  d a t a  i n  A p p e n d i x  II, t h e  1 9 7 6  w o r k l o a d  o f  t h e  A l a s k a  

S u p r e m e  C o u r t ,  i n  c o m p a r i s o n  w i t h  o t h e r  r e l a t i v e l y  r i m i l a r  s t a t e s ,  

a p p e a r s  t o  b e  a b o u t  a v e r a g e .

D u r i n g  1976, 3 6 4  a p p e a l s  w e r e  f i l e d  w i t h  t h e  A l a s k a  S u p r e m e  

C o u r t ,  a n d  133 o p i n i o n s  w e r e  i s s u e d .  O f  t h e  e i g h t  o t h e r  s u p r e m e  

c o u r t s  r e v i e w e d ,  o n l y  N e v a d a  a n d  N e w  H a m p s h i r e  r e p o r t e d  h a v i n g  

i s s u e d  s i g n i f i c a n t l y  m o r e  o p i n i o n s  t h a n  d i d  A l a s k a  d u r i n g  1 9 7 6 . Z/ 

T h e  N e v a d a  c o u r t  i s s u e d  2 5 2  o p i n i o n s  a n d  h a d  607 a p p e a l s  f i l e d  

d u r i n g  1976. N e w  H a m p s h i r e  r e p o r t e d  h a v i n g  i s s u e d  205 o p i n i o n s  

f r o m  J u l y  1, 1974, t h r o u g h  J u n e  30, 1975.

T h r e e  o f  t h e  e i g h t  c o u r t s  a p p e a r  to h a v e  w o r k l o a d s  m u c h  

l i g h t e r  t h a n  A l a s k a ' s .  H a w a i i  r e p o r t e d  253 a p p e a l s  f i l e d  f r o m  

J u l y  1, 1 9 7 5  to J u n e  30, 1 9 7 6 ,  w i t h  o p i n i o n s  i s s u e d  i n  8 4  c a s e s .  

N o r t h  D a k o t a  r e p o r t e d  f o r  c a l e n d a r  y e a r  1 9 7 5  t h a t  128 a p p e a l s  

a n d  o r i g i n a l  p r o c e e d i n g s  w e r e  f i l e d ,  a n d  93 o p i n i o n s  w e r e  i s s u e d .  

T h e  W y o m i n g  c o u r t  i s s u e d  75 o p i n i o n s  d u r i n g  1976, w i t h  138 a p p e a l s  

h a v i n g  b e e n  f i l e d .

7? H a w a i i ,  I d a h o ,  M a i n e ,  N e w  H a m p s h i r e ,  N e v a d a ,  N o r t h  D a k o t a ,  
V e r m o n t ,  a n d  W y o m i n g .

8/ T h e  N e w  H a m p s h i r e  s t a t i s t i c s  c o v e r  f i s c a l  y e a r  1975, t h e  
N o r t h  D a k o t a  s t a t i s t i c s  c o v e r  c a l e n d a r  yea- 1975, a n d  t h e  
H a w a i i  s t a t i s t i c s  c o v e r  f i s c a l  y e a r  1976. A l l  o t h e r s  c o v e r  
c a l e n d a r  y e a r  1976.



T h e  t h r e e  s t a t e s  h a v i n g  a p p a r e n t  c a s e l o a d s  a n d  d i s p o s i t i o n s  

n e a r e s t  to A l a s k a ’s w e r e  I d a h o ,  M a i n e  a n d  V e r m o n t .  D u r i n g  1 9 76, 

3 5 1  a p p e a l s  w e r e  f i l e d  i n  t h e  V e r m o n t  S u p r e m e  C o u r t ,  a n d  o p i n ­

io n s  w e r e  i s s u e d  i n  1 4 1  c a s e s . I d a h o  r e p o r t e d  2 9 5  a p p e a l s  

f i l e d  d u r i n g  1 9 7 6 ,  a n d  1 3 6  o p i n i o n s  i s s u e d .  T h e  M a i n e  S u p r e m e  

C o u r t  i s s u e d  1 6 8  o p i n i o n s  d u r i n g  1 9 76, b u t  as t h e  f o l l o w i n g  

c h a r t  i n d i c a t e s ,  t h e  a v e r a g e  n u m b e r  o f  o p i n i o n s  p e r  j u s t i c e  

in  M a i n e  w a s  q u i t e  c o m p a r a b l e  to t h e  A l a s k a  a v e r a g e :

T O T A L A V E R A G E
S T A T E O P I N I O N S P E R  J U S T I C E

N e v a d a 2 5 2 5 0 . 4

N e w  H a m p s h i r e 205 41

M a i n e • 168 28

V e r m o n t 141 28 2

I d a h o 136 2 7 . 2

A l a s k a 133 2 6 . 6

N o r t h  D a k o t a 93 1 8 . 6

H a w a i i 84 1 6 . 8

W y o m i n g 75 15

It is n o t e w o r t h y ,  h o w e v e r ,  t h a t  f o r  t h e  f i r s t  e i g h t  m o n t h s  o f  

1 9 77, t h e  A l a s k a  S u p r e m e  C o u r t  p u b l i s h e d  128 o p i n i o n s .  I f  t h e  

c o u r t  c o n t i n u e s  to p u b l i s h  o p i n i o n s  a t  th i s  r a t e  f o r  t h e  r e m a i n ­

d e r  of 1 9 77, it c o u l d  r e a c h  a t o t a l  f o r  the y e a r  o f  o v e r  190 

o p i n i o n s .

-7-



O f  t h e  s t a t e s  i n c l u d e d  i n  t h i s  r e v i e w ,  s i x  o f  t h e m  h a v e  

s u p r e m e  c o u r t s  w h i c h ,  l i k e  A l a s k a ’s, h a v e  b o t h  a d m i n i s t r a t i v e  

a n d  r u l e - m a k i n g  a u t h o r i t y .2./ O f  t h e  r e m a i n i n g  two, N e v a d a  

h a s  n o  a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s ,  b u t  d o e s  h a v e  r u l e -  

m a k i n g  a u t h o r i t y .  T h e  V e r m o n t  c o u r t ,  c o n v e r s e l y ,  h a s  r.dminis- 

t r a t i v e  r e s p o n s i b i l i t i e s ,  b u t  n o  r u l e - m a k i n g  a u t h o r i t y .  T h e  

d a t a  i n  A p p e n d i x  II  s h o w s  t h a t  t h e  M a i n e  a n d  N e w  H a m p s h i r e  

c o u r t s ,  w i t h  b o t h  a d m i n i s t r a t i v e  a n d  r u l e - m a k i n g  a u t h o r i t y ,  

i s s u e d  m o r e  o p i n i o n s  t h a n  d i d  t h e  V e r m o n t  c o u r t ,  w h i c h  l a c k s  

r u l e - m a k i n g  a u t h o r i t y .  W h i l e  w e  k n o w  i n t u i t i v e l y  t h a t  a c o u r t  

w h i c h  d o e s  n o t  e x e r c i s e  e i t h e r  a d m i n i s t r a t i v e  o r  r u l e - m a k i n g  

a u t h o r i t y  s h o u l d  b e  a b l e  to h a n d l e  a h i g h e r  n u m b e r  o f  c a s e s  

t h a n  a c o u r t  t h a t  d o e s , th i s  d a t a  d o e s  n o t  t e l l  u s  to w h a t  

d e g r e e  t h e  a b s e n c e  o f  s u c h  r e s p o n s i b i l i t i e s  i n c r e a s e s  a c o u r t ' s  

c a p a c i t y  to h a n d l e  c a s e s .

F u r t h e r m o r e ,  t h e  c o m p a r a t i v e  d a t a  is i n s u f f i c i e n t  to p r o ­

v i d e  a n  a n s w e r  to t h e  q u e s t i o n  o f  w h e t h e r  t h e  A l a s k a  S u p r e m e  

C o u r t  is a p p r o a c h i n g  o r  h a s  r e a c h e d  its l i m i t  i n  t e r m s  o f  t h e  

n u m b e r  o f  c a s e s  it c a n  h a n d l e ,  o r  w h e t h e r  t h e  A l a s k a  c o u r t  c o u l d  

b e  p r o d u c i n g  as m a n y  o p i n i o n s  as d o e s  t h e  N e v a d a  c o u r t , f o r  

e x a m p l e .  E x t e n s i v e  r e s e a r c h  w o u l d  b e  r e q u i r e d  to d e t e r m i n e  

w h e t h e r  the A l a s k a  S u p r e m e  C o u r t  is f a c e d  w i t h  a g r e a t e r  n u m b e r  

o f  c o m p l e x  c a s e s  t h a n  a r e  t h e  c o u r t s  t h a t  i s s u e  m o r e  o p i n i o n s .  

E v e n  m o r e  d i f f i c u l t  to d e t e r m i n e  is the q u e s t i o n  o f  w h e t h e r  t h e  

q u a l i t y  o f  t h e  o p i n i o n s  i s s u e d  b y  t h e s e  c o u r t s  is u p  to t h e



p r e s e n t  s t a n d a r d  o f  t h e  A l a s k a  c o u r t ,  a n d  w h e t h e r  o u r  c o u r t  

w o u l d  b e  w i l l i n g  to s a c r i f i c e  s o m e  q u a l i t y  to i n c r e a s e  s u b ­

s t a n t i a l l y  i t s  r a t e  o f  d i s p o s i t i o n s .

II. P O S S I B L E  S O L U T I O N  T O  T H E  C A S E L O A D  P R 0 3 L E M  

A l t h o u g h  t h e  w o r k l o a d  o f  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  

i n c r e a s e d  s u b s t a n t i a l l y  o v e r  t h e  l a s t  s e v e r a l  y e a r s ,  n e i t h e r  

t h e  s i z e  o f  t h e  c o u r t  i t s e l f  n o r  t h e  n u m b e r  o f  l a w  c l e r k s  

h a s  i n c r e a s e d  at a l l . 1 2 /  D u r i n g  1 9 7 6 ,  a t o t a l  o f  3 6 4  a p p e a l s  

w e r e  f i l e d  w i t h  t h e  c o u r t ,  as c o m p a r e d  to 2 4 9  in 1975. T h i s  

r e p r e s e n t s  a n  i n c r e a s e  i n  a p p e a l  f i l i n g s  o f  467, i n  o n e  y e a r .  

B e c a u s e  t h e  i n c r e a s e  i n  f i l i n g s  f o r  p e t i t i o n s  f o r  r e v i e w  a n d  

o r i g i n a l  a p p l i c a t i o n s  w a s  n o t  so h i g h ,  t h e  o v e r a l l  p e r c e n t a g e
i

i n c r e a s e  i n  f i l i n g s  f r o m  1 9 7 5  to 1 9 7 6  w a s  3870. F u r t h e r ,  a 

r e c e n t  s t a t i s t i c a l  r e p o r t  b y  t h e  C l e r k  o f  t h e  S u p r e m e  C o u r t  

s h o w e d  t h a t  t h e  n u m b e r  o f  p e n d i n g  c a s e s  in t h e  " a w a i t i n g  

d e c i s i o n "  c a t e g o r y  as o f  A p r i l  30, 1 9 77, w a s  n e a r l y  d o u b l e  t h e  

n u m b e r  i n  t h a t  c a t e g o r y  o n  t h e  s a m e  d a t e  in 1 9 7 6 . 1 1 /  It is 

t h e r e f o r e  u n d e r s t a n d a b l e  t h a t  t h e  s t a f f  a n d  c o u r t  a r e  f e e l i n g  

b u r d e n e d  b y  t h e  w o r k l o a d .

1177 M e m o  d a t e d  M a y  20, 1977, f r o m  D o n n a  S p r a g g  P e g u e s  to 
C h i e f  J u s t i c e  B o o c h e v e r .

1 1 / T h e  n u m b e r  i n  t h a t  c a t e g o r y  o n  A p r i l  30, 1 9 7 7  w a s  125,
a n d  o n  A p r i l  30, 1976, t h e  n u m b e r  w a s  64. S e e , M e m o r a n d u m  
to t h e  J u s t i c e s  f r o m  D o n n a  S. P e g u e s ,  5 / 2 4 / 7 7 7



T h e  s o l u t i o n s  w h i c h  c o m e  m o s t  r e a d i l y  to m i n d  a n d  w h i c h  

h a v e  b e e n  u s e d  b y  o t h e r  s t a t e s  to c o p e  w i t h  i n c r e a s i n g  a p p e l l a t  

c a s e l o a d s  a r e  t h e  f o l l o w i n g :

1. I n c r e a s e  t h e  s i z e  o f  t h e  s u p r e m e  cou r t .

2. E s t a b l i s h  p a n e l s  o f  t h e  s u p r e m e  co u r t .

3. L i m i t  a p p e a l s  o f  r^'ght to t h e  s u p r e m e  c o u r t .

4. E s t a b l i s h  c e n t r a l  r e s e a r c h  a n d  s c r e e n i n g  s t a f f .

5. E s t a b l i s h  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s .

T h i s  r e p o r t  w i l l  r e v i e w  e a c h  o f  t h e s e  s o l u t i o n s  g e n e r a l l y :

1. I n c r e a s e  t h e  s i z e  o f  t h e  s u p r e m e  c o u r t . I n  m a n y  w a y s  

c o u r t  e x p a n s i o n  a p p e a r s  to b e  t h e  s i m p l e s t  s o l u t i o n  to t h e  c a s e  

l o a d  p r o b l e m .  I n c r e a s i n g  t h e  n u m b e r  of j u s t i c e s  o n  t h e  c o u r t  

w o u l d  o b v i o u s l y  d i v i d e  t h e  w o r k l o a d  a m o n g  m o r e  p e o p l e ,  s o  t h a t  

t h e  o p i n i o n  w r i t i n g  b u r d e n  or e a c h  p e r s o n  is r e d u c e d - - a n d  this 

is o n e  o f  the i m p o r t a n t  g o a l s  o f  a n y  c h a n g e  i n  the a p p e l l a t e  

s y s t e m .  C o u r t  x p a n s i o n  is a n  a t t r a c t i v e  s o l u t i o n  a l s o  i n  t h a t  

it w o u l d  n o t  n e c e s s i t a t e  a n y  c h a n g e  in a p p e l l a t e  p r o c e d u r e s .

T h e  u s e  o f  e i t h e r  a s e v e n - j u s t i c e  o r  f i v e - j u s t i c e  c o u r t  

w o u l d  be c o m p a t i b l e  w i t h  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  

r e l a t i n g  to C o u r t  O r g a n i z a t i o n ,  w h i c h  s t a t e  in p a r t :

A  s u p r e m e  c o u r t  s h o u l d  b e  c o n s t i t u t e d  o f  an o d d
n u m b e r  o f  j u d g e s ,  so t h e  d e c i s i o n s  c a n  b e  r e a c h e d  b y
m a j o r i t y  v o t e .  T h e  n u m b e r  m o s t  c o m m o n  a n d  g e n e r a l l y  
s a t i s f a c t o r y  is s e v e n . T h i s  n u m b e r  f a c i l i t a t e s  the 
w o r k i n g  r e l a t i o n s h i p s  r e q u i r e d  to e s t a b l i s h  c o n c u r r e n c e  
o f  o p i n i o n  on  d i f f i c u l t  l e g a l  q u e s t i o n s ,  w h i l e  at the 
s a m e  t i m e  b e i n g  l a r g e  e n o u g h  to p r o v i d e  b r e a d t h  o f  v i e w ­

p o i n t  a n d  the m a n p o w e r  to p r e p a r e  t h e  o p i n i o n s  th a t



a r e  t h e  p r i n c i p a l  w o r k  p r o d u c t  o f  a p p e l l a t e  c o u r t s .  
N e v e r t h e l e s s , s o m e  a p p e l l a t e  c o u r t s  h a v e  o p e r a t e d  
e f f e c t i v e l y  w i t h  f i v e  j u d g e s  . ! ! [ E M P H A S I S  A D D E D ] 12/

A  c h a n g e  i n  t h e  s i z e  of t h e  c o u r t  c o u l d  b e  a c h i e v e d  b y  

a n  a m e n d m e n t  to A . S .  2 2 . 0 5 . 0 2 0 ,  w h i c h  e s t a b l i s h e s  t h e  c o m p o­

s i t i o n  o f  t h e  c o u r t . 13/ n 0 c o n s t i t u t i o n a l  a m e n d m e n t  w o u l d  b e  

n e c e s s a r y ,  since, a r t i c l e  IV, s e c t i o n  2 ( a ) ,  o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  a u t h o r i z e s  t h e  l e g i s l a t u r e  to i n c r e a s e  t h e  n u m b e r  

o f  j u s t i c e s  u p o n  t h e  r e q u e s t  o f  t h e  s u p r e m e  c o u r t .if/

H o w e v e r ,  t h e  e f f i c a c y  o f  c o u r t  e x p a n s i o n  as a s o l u t i o n  to 

t h e  c a s e l o a d  p r o b l e m  m a y  b e  i l l u s o r y .  A s  s t a t e d  in t h e  A m e r i c a n  

B a r  A s s o c i a t i o n  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n ,  " A d d i n g  a d d i ­

t i o n a l  j u d g e s  to a h i g h e s t  c o u r t  m a y  a c t u a l l y  s l o w  d o w n  its 

o p e r a t i o n  r a t h e r  t h a n  s p e e d i n g  it u p . "15/ T h e  a u d i t i o n a l  j u s t i c e s

1 2 / A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  R e l a t i n g  to C o u r t  
O r g a n i z a t i o n ,  S t a n d a r d  1.13, at 34  [ h e r e i n a f t e r  c i t e d  
as A B A  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n ] .

13/ A.S. 2 2 . 0 5 . 0 2 0  p r o v i d e s :  " C o m p o s i t i o n  a n d  g e n e r a l  p o w e r s .
T h e  s u p r e m e  c o u r t  is a c o u r t  o f  r e c o r d  a n d  c o n s i s t s  of  
t h r e e  j u s t i c e s  i n c l u d i n g  t h e  ;hief j u s t i c e .  O n  D e c e m b e r  
1, 1963, t h e  t o t a l  n u m b e r  o f  j u s t i c e s  s h a l l  b e  i n c r e a s e d  
to f ive. T h e  s u p r e m e  c o u r t  is v e s t e d  w i t h  a l l  p o w e r  a n d  
a u t h o r i t y  n e c e s s a r y  to c a r r y  i n t o  c o m p l e t e  e x e c u t i o n  a l l  
its j u d g m e n t s ,  d e c r e e s  a n d  d e t e r m i n a t i o n s  i n  a l l  m a t t e r s  
w i t h i n  its j u r i s d i c t i o n ,  a c c o r d i n g  to t h e  c o n s t i t u t i o n ,  
t h e  la w s  o f  t h e  s t a t e ,  a n d  the commor. law. It m a y  p r e s c r i b e  
b y  r u l e  t h e  f e e s  to b e  c h a r g e d  b y  a l l  c o u r t s  f o r  j u d i c i a l  
j u s t i c e s ."

1 4 / A l a s k a  C o n s t i t u t i o n ,  a r t i c l e  IV, s e c t i o n  2(a) p r o v i d e s :
" T h e  s u p r e m e  c o u r t  s h a l l  b e  t h e  h i g h e s t  c o u r t  of  t h e  S t a t e ,  
w i t h  f i n a l  a p p e l l a t e  j u r i s d i c t i o n .  It s h a l l  c o n s i s t  o f  
t h r e e  j u s t i c e s ,  o n e  o f  w h o m  is c h i e f  j u s t i c e .  T h e  n u m b e r  
o f  j u s t i c e s  m a y  b e  i n c r e a s e d  b y  l a w  u p o n  the r e q u e s t  o f  the 
s u p r e m e  c o u r t . "

1 5 / A B A  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  at 35.



w o u l d  c e r t a i n l y  taake it p o s s i b l e  f o r  t h e  c o u r t  to i n c r e a s e  

its o u t p o u t  o f  o p i n i o n s ,  b u t ,  a t  t h e  s a m e  time, e a c h  c a s e  

m i g h t  t a k e  s o m e w h a t  l o n g e r  to d e c i d e  b e c a u s e  t h e r e  w o u l d  b e  

a d d i t i o n a l  p o i n t s  o f  v i e w  to b e  d e a l t  w i t h  a n d  m o r e  j u s t i c e s  

a m o n g  w h o m  d r a f t  o p i n i o n s  a n d  m e m o r a n d a  w o u l d  h a v e  to c i r c u­

late. A d d i t i o n a l l y ,  e a c h  j u s t i c e  w o u l d  s t i l l  n a v e  to r e v i e w  

e a c h  d r a f t  o p i n i o n .  A s s u m i n g  t h a t  s e v e n  j u s t i c e s  w o u l d  p r o ­

d u c e  m o r e  o p i n i o n s  in a g i v e n  y e a r  t h a n  w o u l a  f i ve, t h e  w o r k ­

l o a d  o n  e a c h  j u s t i c e  w i t h  r e s p e c t  to t h e  o p i n i o n  r e v i e w  

f u n c t i o n  w o u l d  a c t u a l l y  i n c r e a s e  w i t h  s e v e n  j u s t i c e s .  O n e  

c o m m e n t a t o r  h a s  d e s c r i b e d  the s i t u a t i o n  as f o l l o w s :

[ W ] h a t e v e r  a d d e d  w o r k  c a n  b e  d o n e  b y  t h e  e x t r a  
j u d g e s  is d i s s i p a t e d  b y  t h e  i n c r e a s e d  c o n s u l­
t a t i o n  t i m e , b y  the d i f f i c u l t i e s  i n h e r e n t  i n  
d r a f t i n g  o p i n i o n s  to a c c o m m o d a t e  m u l t i p l e  p o i n t s  
o f  v i e w ,  a n d  b y  the a d m i n i s t r a t i v e  p r o b l e m s  
i n v o l v e d  in i n c r e a s e d  p e r j o n n e l .±2/

I n c r e a s i n g  the s i z e  c f  t h e  s u p r e m e  c o u r t  h a s  n o t  b e e n  a 

w i d e l y - u s e d  m e t h o d  o f  d e a l i n g  w i t h  a p p e l l a t e  c a s e l o a d  p r o ­

bl e m s .  In  f a ct, t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  r e p o r t e d  

to the I d a h o  c o m m i t t e e  t h a t  n o  s t a t e  j u d i c i a r y  h a d  e x p a n d e d  

t h e  s i z e  o f  its s u p r e m e  c o u r t  i n  r e c e n t  y e a r s . i Z /

L"o7 H u f  steelier, C o n s t i t u t i o n a l  R e v i s i o n  a n d  A p p e l l a t e  C o u r t  
D e c o n g e s t a n t s , 4 4  W a s h .  L. Rev. 377, 3 3 4  (196$), q u o t e d  
in  D o n a l d s o n ,  A  C r i s i s  i n  the I d a h o  C o u r t  S y s t e m :  A n
" A p p e a l i n g  R e m e d y , 13 I d a h o  L. Rev. 1, 4 (1^76).

17/ A n  I n v e s t i g a t i o n  i n t o  t h e  P r o b l e m s  C r e a t e d  b y  t h e  g r o w i n g  
A p p e l l a t e  C a s e l o a d s  in I d a h o , R e p o r t  o f  the S u p r e m e  C o u r t  
A p p e l l a t e  C o u r t  C o m m i c t e e ,  A u g u s t  1977, D r a f t  R e p o r t  o f  
J u n e  29, 1977, at  37. [ H e r e a f t e r  c i t e d  as D r a f t  I d a h o  
A p p e l l a t e  C o u r t  R e p o r t .j
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T h e  p r o j e c t e d  c o s t  o f  a d d i n g  t w o  j u s t i c e s  to t h e  s u p r e m e  

c o u r t ,  i n c l u d i n g  s t a f f ,  s p a c e  a n d  e q u i p m e n t  r e q u i r e m e n t s ,  

w o u l d  b e  a p p r o x i m a t e l y  $ 3 0 0 , 0 0 0  t h e  f i r s t  y e a r  a n d  $ 2 8 5 , 0 0 0  

e a c h  s u b s e q u e n t  year.

2. E s t a b l i s h  p a n e l s  o f  t h e  s u p r e m e  c o u r t . A n o t h e r  p o s s i b l e  

s o l u t i o n  to t h e  c a s e l o a d  p r o b l e m  is to d i v i d e  t h e  s u p r e m e  c o u r t  

i n t o  p a n e l s  o f  t h r e e .  T h e  a d v a n t a g e  o f  s i t t i n g  i n  p a n e l s  is 

t h at, w h i l e  t h r e e  j u d g e s  a r e  h e a r i n g  a r g u m e n t s  o r  d e l i b e r a t i n g  

o n  o r  w r i t i n g  o p i n i o n s  r e l a t i n g  to c e r t a i n  c a s e s ,  t h e  o t h e r  t w o  

j u s t i c e s  w o u l d  b e  f r e e  to t e n d  to o t h e r  w o r k  o f  the c o u r t .  T h e  

u s e  of  p a n e l s  w o u l d  n e c e s s i t a t e  s o m e  c h a n g e  in t h e  i n t e r n a l  p r o ­

c e d u r e s  o f  t h e  s u p r e m e  c o u r t ,  b u t  t h i s  s o l u t i o n  do e s  h a v e  the 

a d v a n t a g e  o f  n o t  r e q u i r i n g  p r o c e d u r a l  c h a n g e s  f o r  the a t t o r n e y s  

o r  l i t i g a n t s .

T h e r e  is n o  c o n s t i t u t i o n a l ,  s t a t u t o r y  o r  a d m i n i s t r a t i v e  

r e q u i r e m e n t  t h a t  t h e  s u p r e m e  c o u r t  s i t  en  b a n c , !§/ a n d  A p p e l l a t e  

R u l e  16 do e s  p r o v i d e  t h a t  t h r e e  j u s t i c e s  s h a l l  c o n s t i t u t e  a 

q u o r u m . 1 2 /

1 8 / A.S. 2 2 . 0 5 . 0 1 0 ( b )  d o e s  i n c l u d e  the""fol l o w i n g  p r o v i s i o n :
" F o r  the p u r p o s e  o f  c o n s i d e r i n g  a p p e a l s  o f  s e n t e n c e s  on  
[ t h e  g r o u n d s  t h a t  the s e n t e n c e  is e x c e s s i v e  or t o o  l e n i e n t ] ,  
the s u p r e m e  c o u r t  m a v  sit in d i v i s i o n s ." [ E m p h a s i s  a d d e d . ]  
It is at l e a s t  a r g u a b l e  t h a t  t h e  p r i n c i p l e  o f  s t a t u t o r y  
c o n s t r u c t i o n  i n c l u s i c  u n i u s  e s t  e x c l u s i o  a l t e r i u s  w o u l d  
a p p l y ,  and, if so, t h e  u s e  of d i v i s i o n s  w o u l d  be v a l i d  o n l y  
f o r  the s p e c i f i e d  s e n t e n c e  a p p e a l s .

1 9 / A p p e l l a t e  R u l e  16(a) p r o v i d e s :  " A  q u o r u m  s h a l l  c o n s i s t

o f  a m i n i m u m  o f  3 j u s t i c e s  or j u d g e s  d e s i g n a t e d  to s i t  o n  
the s u p r e m e  c o u r t . "



I t  t h e r e f o r e  a p p e a r s  t h a t  t h e  c h a n g e  to p a n e l s  c o u l d  b e  m a d e

b y  -Internal a d m i n i s t r a t i v e  a c t i o n ,  w i t h o u t  t h e  n e c e s s i t y  o f

c o n s t i t u t i o n a l  a m e n d m e n t  o r  l e g i s l a t i v e  a c t i o n .

T h e  c o m m e n t a t o r s , h o w e v e r ,  a r e  u n i f o r m l y  o p p o s e d  to t h e

u s e  o f  p a n e l s  b y  a s t a t e ' s  h i g h e s t  a p p e l l a t e  c o u r t .  T h e

A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n ,  f o r

e x a m p l e ,  c o n t e n d  t h a t  t h e  u s e  o f  p a n e l s  d i l u t e s  t h e  a p p e l l a t e

f u n c t i o n ,  " p a r t i c u l a r l y  t h a t  o f  d e v e l o p i n g  t h e  l a w . " — ^ T h e

A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  R e l a t i n g  to A p p e l l a t e  C o u r t s

s t a t e  a m o r e  e m p h a t i c  p o s i t i o n  a g a i n s t  t h e  u s e  o f  p a n e l s .  T h e

S t a n d a r d  i t s e l f  r e a d s  as f o l l o w s :

3 . 0 1  I n t e r n a l  O r g a n i z a t i o n  o f  A p p e l l a t e  C o u r t s .
(a) S u p r e m e  C o u r t .  I n  h e a r i n g  a n d  d e t e r m i n i n g  

t h e  m e r i t s  o f  c a s e s  b e f o r e  it, t h e  s u p r e m e  c o u r t  
s h o u l d  s i t  e n  b anc. E x c e p t  f o r  t h o s e  w h o  m a y  b e  
d i s q u a l i f i e d  f o r  c a u s e  o r  u n a v o i d a b l y  a b s e n t ,  a l l  
m e m b e r s  o f  t h e  c o u r t  s h o u l d  p a r t i c i p a t e  in the 
d e r i s i o n  o f  e a c h  case. T h e  c o u r t  s h o u l d  n o t  sit 
i n  p a n e l s  o r  d i v i s i o n s ,  w h e t h e r  f i x e d  o r  r o t a t i n g ,  
o r  d e l e g a t e  its d e l i b e r a t i v e  a n d  d e c i s i o n a l  
f u n c t i o n s  to o f f i c e r s  s u c h  as c o m m i s s i o n e r s .±1/

T h e  C o m m e n t a r y  e x p l a i n s  t h e  r a t i o n a l e  b e h i n d  t h i s  p o s i t i o n .

H i e  i n t e r n a l  o r g a n i z a t i o n  o f  a n  a p p e l l a t e  c o u r t  
s h o u l d  b e  d e s i g n e d  to p e r m i t  t h e  c o u r t  to f u l f i l l  
its f u n c t i o n s  in t h e  c o u r t  s y s t e m .  T h e  p r i m a r y  
r e s p o n s i b i l i t y  o f  a s u p r e m e  c o u r t  is t h a t  of 
d e v e l o p i n g  a n d  m a i n t a i n i n g  t h e  c o n s i s t e n c y  o f  the

Z C 7 — A B A  S t a n d a r d s  'dfl 'C5uYT IDYganrz'aCToh''at'' 3T.---------------------

21/ A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  R e l a t i n g  to A p p e l l a t e  
C o u r t s ,  S t a n d a r d  3.01, a t  7-8 [ h e r e i n a f t e r  c i t e d  as 
A 3 A  S t a n d a r d s  on  A p p e l l a t e  C o u r t s ]



l a w  to b e  a p p l i e d  i n  s u b o r d i n a t e  c o u r t s  i n  t h e  
s y s t e m . .. I n  d e l i b e r a t i n g  u p o n  a n d  d e c i d i n g  t h e  
l e g a l  q u e s t i o n s  t h a t  c o m e  b e f o r e  it, t h e  s u p r e m e  
c o u r t ' s  e n t i r e  m e m b e r s h i p  s h o u l d  p a r t i c i p a t e  so 
t h a t  i t s  c o l l e c t i v e  p r o f e s s i o n a l  a n d  i n t e l l e c t u a l  
r e s o u r c e s  a r e  b r o u g h t  to  b e a r  i n  t h e  d e v e l o p m e n t  
o f  t h e  law. T o  t h e  e x t e n t  t h a t  s u c h  a c o u r t  
s u b d i v i d e s  i t s e l f  i n t o  p a n e l s  o r  d i v i s i o n s ,  it 
c r e a t e s  p o s s i b i l i t i e s  o f  c o n f l i c t  o r  i n c o n s i s t e n c y  
i n  i t s  d e c i s i o n s ,  w h i c h  c a n  b e  r e s o l v e d  o n l y  t h r o u g h  
e n  b a n c  h e a r i n g s .

In s o m e  s t a t e s  h a v i n g  n o  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t ,  t h e  s u p r e m e  c o u r t  s i t s  i n  d i v i s i o n s  in  o r d e r  
t o  c o p e  w i t h  a  c a s e l o a d  w h i c h  w o u l d  b e  t o o  l a r g e  
t o  h a n d l e  i f  t h e  c o u r t  w e r e  to s i t  e n  b a n c  in 
e v e r y  case. T h i s  a r r a n g e m e n t  h a s  o f t e n  b e e n  u s e d  
a s  a m e a n s  o f  t r a n s i t i o n  to t h e  e s t a b l i s h m e n t  o f  a n  
i n t e r m e d i a t e  a p p e l l a t e  c o u r t .  T h e  r e s u l t  o f  s u c h  
a n  a r r a n g e m e n t  is t h a t  t h e  c o u r t  f u n c t i o n s  s i m u l t a n e o u l y  
a s  a c o u r t  of  i n t e r m e d i a t e  r e v i e w  w h e n  it si t s  in 
d i v i s i o n s  a n d  as a c o u r t  o f  s u b s e q u e n t  r e v i e w  w h e n  
i t  s i t s  e n  b a n c .  I f  t h e  c o u r t ' s  d o c k e t  i n  s u c h  a 
s y s t e m  is c a r e f u l l y  a d m i n i s t e r e d ,  so t h a t  i m p o r t a n t  
o r  d i f f i c u l t  c a s e s  a r e  i d e n t i f i e d  b e f o r e  b e i n g  
h e a r d  a n d  a s s i g n e d  d i r e c t l y  f o r  e n  b a n c  h e a r i n g ,  a 
s i n g l e  s u p r e m e  c o u r t  c a n  h r n d l e  t h e  s y s t e m ' s  a p p e l l a t e  
r e s p o n s i b i l i t i e s  in a n  e f f e c t i v e  wa y .  E x p e r i e n c e  
i n d i c a t e s ,  h o w e v e r ,  t h a t  s u c h  a n  a r r a n g e m e n t  m a y  p e r s i s t  
l o n g  a f t e r  the p o i n t  h a s  b e e n  r e a c h e d  w h e n  an i n t e r­
m e d i a t e  a p p e l l a t e  c o u r t  s h o u l d  h a v e  b e e n  e s t a b l i s h e d .

M o r e o v e r ,  i n t e r n a l  i n c o n s i s t e n c y  in the c o u r t ' s  
d e c i s i o n a l  p r o d u c t  m a y  b e  i g n o r e d  o r  t o l e r a t e d  
to a n  e x c e s s i v e  d e g r e e  i n  t h e  h o p e  o f  a v o i d i n g  

. t h e  c o s t  o f  e s t a b l i s h i n g  an  i n t e r m e d i a t e  c o u r t . t L <

T h e  b l u e - r i b b o n  c o m m i t t e e  w h i c h  r e c e n t l y  s t u d i e d  a p p e l l a t e

c a s e l o a d  p r o b l e m s  i n  I d a h o  c o n s i d e r e d  t h e  p o s s i b i l i t y  o f  u s i n g

p a n e l s  o f  t h e  s u p r e m e  c o u r t ,  b u t  t h e  c o m m i t t e e  f i n a l l y  r e j e c t e d

t h a t  a l t e r n a t i v e :

[ T ] h e r e  s e e m e d  to b e  m o r e  a r g u m e n t s  a g a i n s t  the 
u s e  of  p a n e l s  t h a n  a r g u m e n t s  in f a v o r :  b o t h  o f

t h e  " o u t s i d e  e x p e r t s "  w h o  t e s t i f i e d  b e f o r e  the 
c o m m i t t e e ,  C h i e f  J u d g e  S c h w a b  a n d  C h i e f  J u s t i c e

TTJ Id. at 8-9.



C a m e r o n ,  u r g e d  t h a t  a n y  S u p r e m e  C o u r t  h a s  a la w -  
s t a t i n g  f u n c t i o n ,  a n d  t h a t  t h i s  f u n c t i o n  is 
w e a k e n e d  b y  t h e  o p e r a t i o n  o f  p a n e l s  w i t h i n  a 

s u p r e m e  c o u r t .  O t h e r  c o m m i t t e e  m e m b e r s  f e l t  t h a t  
d e c i s i o n s  b y  p a n e l s  s h o u l d  b e  f i n a l  o n l y  if t h e y  
a r e  u n a n i m o u s — m e a n i n g  t h a t  a p a n e l  w h i c h  d e v e l o p e d  
d i s a g r e e m e n t  w o u l d  t h e n  h a v e  to r e t u r n  a n  a p p e a l  
to  t h e  e n t i r e  a p p e l l a t e  b o d y  or  to  a n o t h e r  p a n e l ,  
c a u s i n g  f u r t h e r  d e l a y .  O t h e r  c o m m i t t e e  m e m b e r s  
f e l t  t h a t  p a n e l s  p l a c e d  t o o  m u c h  e m p h a s i s  o n  the 
l u c k  o f  t h e  d r a w ,  a n d  t h a t  p a n e l s  a r e  n o t  a p p r o­
p r i a t e  f o r  d e c i s i o n s  o f  a c o u r t  o f  l a s t  r e s o r t ,  
a l t h o u g h  t h e y  w o u l d  b e  u s e f u l  f o r  a n  i n t e r m e d i a t e  
a p p e l l a t e  c o u r t .  C o m m i t t e e  m e m b e r s  s e e m e d  to t a k e  
t h e  v i e w  t h a t  t h e  f u n c t i o n  o f  a c o u r t  o f  l a s t  
r e s o r t  is to t a k e  a b r o a d  a n d  b a l a n c e d  v i e w  o f  the 
l a w  a n d  t h e  n e e d s  o f  s o c i e t y ,  a n d  t h a t  d i v i d i n g  
a n y  c o u r t  o f  l a s t  r e s o r t  i n t o  s m a l l e r  u n i t s  o f  
d e c i s i o n  w o u l d  i n t e r f e r e  w i t h  t h i s  b a s i c  r ole.
T h e  committee, f i n a l l y  d e t e r m i n e d  t h a t  t h e  u s e  o f  
p a n e l s ,  e i t h e r  in c o n n e c t i o n  w i t h  i n c r e a s i n g  the 
s i z e  o f  t h e  S u p r e m e  C o u r t  o r  w i t h i n  t h e  p r e s e n t  
s t r u c t u r e ,  is n o t  d e s i r a b l e . ± A J

I n  N e v a d a  t h e  l e g i s l a t u r e  in 1 9 7 6  g a v e  f i n a l  a p p r o v a l  to 

a c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  w o u l d  p e r m i t  t h e  s u p r e m e  c o u r t  

to sit i n  p a n e l s  if t h e r e  a r e  m o r e  t h a n  f i v e  j u s t i c e s  o n  the c o u r t .  

T h e r e  a r e  c u r r e n t l y  o n l y  f i v e  j u s t i c e s  o n  t h e  N e v a d a  c o u r t ,  a n d  

t h i s  a m e n d m e n t  h a s  h a d  n o  e f f e c t  i n  p r a c t i c e ,  s i n c e  n o  i m p l e­

m e n t i n g  l e g i s l a t i o n  h a s  b e e n  s o u g h t .

W i t h  t h e  a s s i s t a n c e  o f  t h e  C l e r k  o f  t h e  S u p r e m e  C o u r t ,  w e  

h a v e  a t t e m p t e d  to  d e t e r m i n e  h o w  p a n e l s  m i g h t  a c t u a l l y  o p e r a t e  

a n d  to q u a n t i f y  to s e m e  e x t e n t  t h e  r e d u c t i o n  in  w o r k l o a d  t h a t

T T !  D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t ,  s u p r a ,  n o t e  17, at 
31-32.

24/ D a v i d  F r a n k ,  L e g a l  A s s i s t a n t  to t h e  N e v a d a  S u p r e m e  C o u r t ,  
t e l e p h o n e  c o n v e r s a t i o n  o n  J u n e  16, 1977.



a p a n i l  s y s t e m  c o u l d  b e  e x p e c t e d  to  p r o d u c e .

B y  u s e  o f  a  s t a n d a r d  m a t h e m a t i c a l  f o r m u l a ,  it w a s  d e t e r­

m i n e d  t h a t  i n  o r d e r  .o h a v e  t h e  f i v e  j u s t i c e s  s i t  i n  a l l  

p o s s i b l e  c o m b i n a t i o n s  o f  t h r e e  j u s t i c e s  e a c h ,  a t o t a l  o f  t e n  

p a n e l s  w o u l d  be r e q u i r e d .  T h e  c o m p o s i t i o n  o f  e a c h  p a n e l  w o u l d  

b e  as f o l l o w s :

P a n e l 1: B o o c h e v e r /R a b  i n o w i  t z / C o n n o r

P a n e l 2: R a b i n o w i t z / C o n n o r / B u r k e

P a n e l 3: C o n n o r / B u r k e / M a t t h e w s

P a n e l 4: B u r k e / M a t t h e w s / B o o c h e v e r

P a n e l 5- M a t  t h e w s / B o o  c h e v e r /R a b  i n o w i t z

P a n e l 6: Booc] . e v e r / C o n n o r / B u r k e

P a n e l 7: C o n n o r / M a t t h e w s / B o o c h e v e r

P a n e l 8: M a t t h e w s / R a b i n o w i  t z / B u r k e

P a n e l 9: B u r k e /R a b  i n o w i  t z /Bo  o c h e v e r

P a n e l 10: M a t t h e w s / C o n n o r / R a b i n o w i t z

I t  m u s t  be r e m e m b e r e d  t h a t  e v e n  if p a n e l s  a r e  u t i l i z e d

e a c h  j u s t i c e  w i l l  s t i l l  h a v e  t h e  r e s p o n s i b i l i t y  f o r  d r a f t i n g  

t h e  s a m e  n u m b e r  o f  o p i n i o n s  e a c h  y e a r  as h e  w o u l d  if p a n e l s  

w e r e  n o t  u s e d .  T h e  t w o  a r e a s  in  w h i c h  t h e  u s e  o f  p a n e l s  w o u l d  

r e d u c e  t h e  w o r k l o a d  o f  i n d i v i d u a l  j u s t i c e s  a r  i n  t h e  p r e p a r a­

t i o n  f o r  o r a l  a r g u m e n t  a n d  in t h e  r e v i e w  o f  d r a f t  o p i n i o n s  f r o m  

o t h e r  j u s t i c e s .  S i n c e  e a c h  j u s t i c e  w i l l  n o t  b e  p a r t i c i p a t i n g  

in f o u r  o f  t h e  t e n  p a n e l s ,  t h e  t i m e  he  s p e n d s  p r e s e n t l y  o n  p r e ­

p a r a t i o n  f o r  o r a l  a r g u m e n t  a n d  o n  r e v i e w i n g  d r a f t s  w o u l d  b e



r e d u c e d  b y  a m a x i m u m  o f  40 p e r c e n t .  A s s u m i n g  f o r  p u r p o s e s  

o f  i l l u s t r a t i o n  t h a t  a j u s t i c e  d e v o t e s  40  p e r c e n t  o f  h i s  

t o t a l  t i m e  to t h e s e  t w o  t a s k s , t h e n  t h e  p a n e l  s y s t e m  w o u l d  

t h e o r e t i c a l l y  r e d u c e  h i s  o v e r a l l  w o r k l o a d  b y  16 p e r c e n t . f l /

I n  p r a c t i c e ,  h o w e v e r ,  the 4 0  p e r c e n t  r e d u c t i o n  f i g u r e  is 

u n r e a l i s t i c a l l y  h i g h  w h e n  a p p l i e d  to t o t a l  w o r k l o a d  b e c a u s e  a 

c e r t a i n  p e r c e n t a g e  of  t h e  t o t a l  a p p e a l s  w i l l  b e  h e a r d  b y  the 

C o u r t  en b a n c . F o r  e x a m p l e ,  i f  t h e  C o u r t  h a d  an a n n u a l  c a s e­

l o a d  o f  2 0 0  a p p e a l s ,  a n d  50 o f  t h e  2 0 0  w e r e  h e a r d  en b a n c , 

t h e n  the w o r k l o a d  r e d u c t i o n  in t h e  p r e p a r a t i o n  a n d  r e v i e w  

f u n c t i o n s  w o u l d  b e  d i m i n i s h e d  f r o m  t h e  m a x i m u m  4 0  p e r c e n t  to 

3 0  p e r c e n t . ! ! /  A g a i n  a s s u m i n g  t h a t  a j u s t i c e  d e v o t e s  4 0  p e r c e n t  

o f  h i s  t o t a l  t i m e  tc t h e s e  t w o  t a s k s , t h e  o v e r a l l  s a v i n g s  in 

w o r k l o a d  f o r  t h a t  j u s t i c e  w o u l d  b e  12 p e r c e n t ,  o r  4 . 3  h o u r s  

p e r  4 0  h o u r  w e e k .  A n d  as t h e  r a t i o  o f  en b a n c  c a s e s  to p a n e l  

c a s e s  i n c r e a s e s ,  t h e  w o r k l o a d  r e d u c t i o n s  a r e  f a r t h e r  d i m i n i s h e d .

E v e n  if t h e  p h i l o s o p h i c a l  o b j e c t i o n s  w e r e  s e t  a s i d e ,  the #
u s e  o f  p a n e l s  is g e n e r a l l y  a g r e e d  to b e  a t e m p o r a r y  s o l u t i o n  

t o  t h e  w o r k l o a d  p r o b l e m  at b e s t .  T h e  f o l l o w i n g  c h a r t  i l l u s­

t r a t e s  t h a t  i f  t h e  c a s e l o a d  c o n t i n u e s  to i n c r e a s e , t h e n  the a c t u a l

7 5 7 T h i s  f i g u r e  is a r r i v e d  at b y  m u l t i p l y i n g  the 407. 
r e d u c t i o n  b y  the p e r c e n t  o f  t o t a l  t i m e  s p e n t  o n  
p r e p a r a t i o n  f o r  a r g u m e n t  a n d  r e v i e w  o f  o p i n i o n s .

2 6 / I f  o n l y  1 5 0  o f  t h e  t o t a l  2 0 0  c a s e s  a r e  h e a r d  b y  p a n e l s , 

t h e n  e a c h  j u s t i c e  w o u l d  n o t  be r e q u i r e d  to p a r t i c i ­

p a t e  i n  4 0 %  or t h e  150 p a n e l  c a s e s ,  o r  60 c a s e s .  T h e s e  
60 c a s e s  r e p r e s e n t  3 0 %  o f  t h e  t o t a l  200.



w o r k l o a d  o f  e a c h  j u s t i c e  u n d e r  a p a n e l  s y s t e m  w i l l  a p p r o a c h  

a n d  f i n a l l y  i n c r e a s e  b e y o n d  t h e  p r e s e n t  a c t u a l  w o r k l o a d  w i t h ­

in  a r e l a t i v e l y  s h o r t  p e r i o d  o f  time.

Y e a r  O n e

I t  is a s s u m e d  t h a t  200 c a s e s  w i l l  b e  f i l e d ,  r e a d y  f o r  
a r g u m e n t ,  a n d  d e c i d e d  d u r i n g  t h e  y e a r .  It is a l s o  a s s u m e d ^
t h a t  257, o f  t h e  t o t a l ,  o r  50 c a s e s ,  w i l l  b e  h e a r d  en  b a n c .U J

E a c h  j u s t i c e  m u s t  w r i t e  o p i n i o n s  in 40 c a s e s

E a c h  j u s t i c e  m u s t  f u l l y  p a r t i c i p a t e  i n  1 4 0  c a s e s *

* 5 0  c a s e s  e n  b a n c  p l u s  9 0  c a s e s  i n  p a n e l s .

Y e a r  T w o

I t  is a s s u m e d  t h a t  t h e  c a s e l o a d  i n c r e a s e s  b y  2570, for 
a t o t a l  o f  2 5 0  c a s e s .  257o of t h e  total, o r  63 c a s e s ,  w i l l  b e  
h e a r d  on  b a n c .

E a c h  j u s t i c e  m u s t  w r i t e  o p i n i o n s  in 50 c a s e s

E a c h  j u s t i c e  m u s t  f u l l y  p a r t i c i p a t e  i n  1 7 5  c a s e s *

* 6 3  c a s e s  e n  b a n c  p l u s  1 1 2  c a s e s  in p a n e l s .

Y e a r  T h r e e

I t  is a s s u m e d  t h a t  t h e  c a s e l o a d  w i l l  a g a i n  i n c r e a s e  b y  
257>, f o r  a t o t a l  o f  325 c a s e s .  257, o f  the to t a l ,  o r  81 cases, 
w i l l  b e  h e a r d  e n  b a n c .

E a c h  j u s t i c e  m u s t  w r i t e  o p i n i o n s  in 65 c a s e s

E a c h  j u s t i c e  m u s t  f u l l y  p a r t i c i p a t e  i n  2 2 7  c a s e s *

* 8 1  c a s e s  e n  b a n c  p l u s  1 4 6  c a s e s  in  p a n e l s .

2 7 7  T h e  e s t i m a t e  o f  257, e n  b a n c  c a s e s  w a s  s o m e w h a t  a r b i t r a r y ,  
s i n c e  a m o r e  a c c u r a t e  f i g u r e  c o u l d  n o t  be  d e t e r m i n e d .  It 
d o es, h o w e v e r ,  t a k e  i n t o  a c c o u n t  the 1 9 7 6  e x p e r i e n c e  o f  
d i s s e n t i n g  o p i n i o n s  f i l e d  in 17% o f  t h e  o p i n i o n s ,  w i t h  

t h e  a d d i t i o n a l  87, i n t e n d e d  to r e f l e c t  t h o s e  c a s e s  i n v o l v i n g  
i m p o r t a n t  q u e s t i o n s  o f  l a w  r e q u i r i n g  f u l l  c o u r t  p a r t i c i p a t i o n .  
It m a y  b e  t h a t  t h e  e s t i m a t e  is too l o w  to a d e q u a t e l y  t a k e  
i n t o  a c c o u n t  t h e  n u m b e r  o f  t h e s e  cases.



T h u s  a f t e r  t w o  y e a r s ,  t h e  a c t u a l  n u m b e r  o f  c a s e s  t h a t  e a c h  

j u s t i c e  m u s t  f u l l y  p a r t i c i p a t e  i n  will, e x c e e d  t h e  n u m b e r  o f  

t o t a l  c a s e s  f r o m  t h e  h y p o t h e t i c a l  " Y e a r  O n e . "

T h i s  c h a r t  a l s o  i l l u s t r a t e s  the p r o b l e m s  a t t e n d i n g  t h e  

a d o p t i o n  o f  a s o l u t i o n  t h a t  is g e a r e d  t o w a r d  p e r c e n t a g e  r e d u c ­

t i o n s  i n  w o r k l o a d  as  is t h e  p a n e l  s y s t e m .  A t  s o m e  p o i n t  a l o n g  

t h e  g r a p h  o f  c a s e l o a d  r i s e ,  a  c o u r t  w i l l  r e a c h  its s a t u r a t i o n  

p o i n t .  A  j u s t i c e  h a s  t i m e  to w r i t e  o n l y  a c e r t a i n  n u m b e r  o f  

o p i n i o n s  e a c h  y e a r  a n d  c a n  p a r t i c i p a t e  f u l l y  i n  o n l y  a c e r t a i n  

n u m b e r  o f  c a s e s  e a c h  y e a r  w i t h o u t  s e r i o u s l y  s a c r i f i c i n g  t h e  

q u a l i t y  o f  t h e  c o u r t ' s  w o r k  p r o d u c t .  W h e n  t h e  s a t u r a t i o n  p o i n t  

is r e a c h e d ,  it h a r d l y  m a t t e r s  i n  p r a c t i c a l  t e r m s  t h a t  n e x t  

y e a r ' s  w o r k l o a d  w i l l  b e  r e d u c e d  b y  15 o r  20 p e r c e n t  n y  t h e  u s e  

o f  p a n e l s  i f  t h e  a c t u a l  w o r k l o a d  w i l l  e x c e e d  t h e  c a p a c i t y  o f  t h e  

j u s t i c e s .  T h e  c o u r t  w i l l  c o n t i n u e  to fjJLl b e h i n d ,  w h e t h e r  

p a n e l s  a r e  u t i l i z e d  o r  n o t .  A t  t h e  t r i a l  c o u r t  l e v e l ,  w h e n  a 

c o u r t  r e a c h e s  t h i s  s a t u r a t i o n  p o i n t ,  t h e  s o l u t i o n  is to a d d  

a n o t h e r  j u d g e  so t h a t  j u d i c i a l  c a p a c i t y  is i n c r e a s e d .  It h a s  

b e e n  s u g g e s t e d  t h a t  t h e  p a n e l  s y s t e m  w i l l  p r o v i d e  r e a l  r e l i e f  

o n l y  i f  p r o  t e m p o r e  a p p o i n t m e n t s  o f  s u p e r i o r  c o u r t  j u d g e s  a r e  

i n c l u d e d  o n  the p a n e l s .  T h e  i n c l u s i o n  o f  p r o  tern j u s t i c e s  o n  

p a n e l s  c o u l d  b e  a c c o m p l i s h e d  in a t  l e a s t  t w  d i f f e r e n t  w a y s .

I f  a n  e x t r a  j u d i c i a l  p o s i t i o n  w e r e  a s s u m e d  to e x i s t  o n  

t h e  S u p r e m e  C o u r t  (to b e  f i l l e d  e a c h  t i m e  w i t h  a d i f f e r e n t  p r o  

tern j u s t i c e ) , t h e n  the j u d i c i a l  c a p a c i t y  f o r  u s e  on  p a n e l s  w o u l d



i n c r e a s e  f r o m  5 to 6. B y  u s i n g  t h e  s a m e  m a t h e m a t i c a l  f o r m u l a  

d i s c u s s e d  a b o v e ,  20 p a n e l s  w o u l d  b e  r e q u i r e d  to h a v e  the* s i x  

p o s i t i o n s  c o m t i n e d  i n t o  p a n e l s  o f  t h r e e  w i t h o u t  r e p e a t i n g  a 

c o m b i n a t i o n .  W h i l e  t h i s  w o u l d  c e r t a i n l y  a u g m e n t  a n y  w o r k l o a d  

r e d u c t i o n s  t h a t  w o u l d  o t h e r w i s e  b e  a c h i e v e d  b y  p a n e l s ,  i t  w o u l d  

b e  a d m i n i s t r a t i v e l y  t o o  u n w i e l d y  t o  a t t e m p t  to m a n a g e  20 p a n e l s .  

I f  a d d i t i o n a l  p r o  t e m p o r e  a s s i s t a n c e  w e r e  to b e  u s e d  i n  c o n c e r t  

w i t h  t h e  p a n e l  s y s t e m ,  i t  w o u l d  b e  p r e f e r a b l e  to k e e p  t h e  s a m e  

t e n  p a n e l s  d e s c r i b e d  a b o v e ,  a n d  s u b s t i t u t e  a p r o  tern j u s t i c e  

f o r  e a c h  o f  t h e  f i v e  s i t t i n g  j u s t i c e s  p e r i o d i c a l l y  a n d  o n  a 

r o t a t i n g  b a s i s .

T h e r e  arc, h o w e v e r ,  b o t h  p h i l o s o p h i c a l  a n d  p r a c t i c a l  l i m i ­

t a t i o n s  o n  t h e  f r e q u e n t  u s e  o f  s u p e r i o r  c o u r t  j u d g e s  o n  t h e  

p a n e l s  as j u s t i c e s  p r o  t e m p o r e .  In  o r d e r  to a c h i e v e  a s i g n i f i­

c a n t  a d d i t i o n a l  w o r k l o a d  r e d u c t i o n  b y  u s e  o f  p r o  tern a s s i s t a n c e ,  

a f a i r l y  l a r g e  n u m b e r  o f  c a s e s  w o u l d  h a v e  to b e  h e a r d  b y  p a n e l s  

m a d e  u p  o f  t w o  j u s t i c e s  a n d  o n e  p r o  tern j u s t i c e .  W i t h  o n l y  

t w o  o f  t h e  f i v e  j u s t i c e s  s i t t i n g  o n  a l a r g e  n u m b e r  o f  p a n e l  

c a l e n d a r s , t h e  S u p r e m e  C o u r t 's l a w - m a k i n g  f u n c t i o n  is e v e n  m o r e  

d i l u t e d .  T h e  p r e d i c t a b i l i t y  u f  r e s u l t s  d e c l i n e s ,  a n d  the p o t e n t ­

ial  f o r  c o n f l i c t s  a m o n g  t h e  p a n e l s  i n c r e a s e s  g r e a t l y ,  n e c e s s i ­

t a t i n g  f u r t h e r  h e a r i n g  b y  t h e  C o u r t  en b a n c .

T h e r e  is- a l s o  a l i m i t  to t h e  a m o u n t  o f  t i m e  t h a t  a s u p e r i o r  

c o u r t  j u d g e  c a n  b e  e x p e c t e d  to d i v e r t  f r o m  h i s  t r i a l  c o u r t  

d u t i e s .  In t h i s  v e i n ,  it m u s t  b e  r e m e m b e r e d  as we l ]  t h a t  the



p r o  tern j u s t i c e  c a n n o t  w o r k  as e f f i c i e n t l y  as a f u l l  t i m e  

j u s t i c e .  H e  m a y  h a v e  o n e  l a w  c l e r k  at  t h e  m o s t ,  a n d  w i l l  

n o t  h a v e  t h e  l e v e l  o f  a s s i s t a n c e  f o r  p r e p a r a t i o n  o f  p r e ­

a r g u m e n t  m e m o r a n d a  a n d  d r a f t  o p i n i o n s  t h a t  a s i t t i n g  j u s t i c e  

has. F u r t h e r ,  h e  l a c k s  t h e  a d v a n t a g e  o f  b e i n g  a b l e  to d e v o t e  

f u l l  t i m e  to a p p e l l a t e  m a t t e r s  a n d  t h e r e b y  d e v e l o p  a r o u t i n e  

f o r  e f f i c i e n t  d i s p o s i t i o n  o f  t h e s e  t y p e s  o f  c a s e s .

S o m e  f u r t h e r  p r o b l e m s  s h r u l d  a l s o  b e  n o t e d .  I t  h a s  b e e n  

s u g g e s t e d  t h a t  o n e  w a y  o f  m e e t i n g  t h e  o b j e c t i o n  c o n c e r n i n g  

t h e  d i l u t i o n  o f  t h e  l a w - m a k i n g  f u n c t i o n  is to p r o v i d e  t h a t  

i  a n y  c a s e  w h e r e  t h e  p a n e l  d e c i s i o n  w e r e  n o t  u n a n i m o u s ,  o r  

i f  a n o n - p a r t i c i p a t i n g  j u s t i c e  d i s a g r e e d  w i t h  t h e  d r a f t  o p i n i o n ,  

t h e n  t h e  c a s e  w o u l d  b e  r e f e r r e d  to t h e  c o u r t  f o r  en b a n c  r e s o l ­

u t i o n  W h i l e  th i s  r e q u i r e m e n t  w o u l d  to s o m e  e x t e n t  r e d u c e  the 

p r o b l e m s  c o n c e r n i n g  t h e  d i l u t i o n  o f  t h e  l a w - m a k i n g  f u n c t i o n ,  

i t  w o u l d  a l s o  m e a n  t h a t  s u c h  a c a s e  w o u l d  p r o b a b l y  h a v e  to b e  

a r g u e d  a g a i n  b e f o r e  t h e  f u l l  c o u r t  a n d  c e r t a i n l y  w o u l d  r e q u i r e  

a n o t h e r  c o n f e r e n c e .  T h i s  w o u l d  r e s u l t  i n  i n c o n v e n i e n c e  a n d  \ j

d e l a y  to c o u n s e l  a n d  l i t i g a n t s ,  a n d  a d u p l i c a t i o n  o f  e f f o r t  " \

f o r  t h e  m e m b e r s  o f  t h e  p a n e l  w h o  i n i t i a l l y  c o n s i d e r e d  t h e  c ase.

A s  a n o t h e r  m e a n s  o f  s a f e g u a r d i n g  t h e  l a w m a k i n g  f u n c t i o n ,  

i t  h a s  b e e n  s u g g e s t e d  t h a t  b e f o r e  a r g u m e n t ,  a s i n g l e  j u s t i c e  

o n  a p a n e l  s h o u l d  b e  e m p o w e r e d  to o r d e r  a n y  c a s e  b e f o r e  the 

p a n e l  m o v e d  to t h e  e n  b a n c  c a l e n d a r .  A g a i n ,  t h i s  w o u l d  p r o v i d e  

s o m e  a d d i t i o n a l  s a f e g u a r d s .  H o w e v e r ,  w h i l e  it is i m p o s s i b l e ,



1

w i t h o u t  s o m e  e x p e r i e n c e  to d r a w  u p o n ,  „o predict- h o w  f r e q u e n t l y  

t h i s  p r e r o g a t i v e  m i g h t  b e  e x e r c i s e d ,  it w o u l d  c e r t a i n l y  b e  

e x e r c i s e d  to s o m e  e x t e n t ,  a n d  t h i s  w o u l d  r e s u l t  i n  f u r t h e r  

d i m i n i s h i n g  t h e  o v e r a l l  p e r c e n t a g e  w o r k l o a d  r e d u c t i o n  that: a 

p a n e l  s y s t e m  m i g h t  a c h i e v e ,  b y  i n c r e a s i n g  t h e  n u m b e -’* o f  e n  b a n c  

c a s e s .

F i n a l l y ,  i n  o r d e r  f o r  a  p a n e l  s y s t e m  to o p e r a t e  e f f i c i e n t l y ,  

t h e r e  m u s t  b e  a m e c h a n i s m  f o r  i d e n t i f y i n g  t h o s e  c a s e s  t h a t  w i l l  

b e  a m e n a b l e  to p a n e l  t r e a t m e n t .  I f  u n a n i m i t y  o n  t h e  p a n e l s  is 

r e q u i r e d ,  t h i s  m e a n s  i n  a d d i t i o n  t h a t  t h e  i d e n t i f i c a t i o n  p r o ­

ce s s  m u s t  i n c l u d e  t h e  a b i l i t y  to p r e d i c t  w i t h  s o m e  a c c u r a c y  t h o s e  

c a s e s  t h a t  w i l l  b e  l i k e l y  t o  r e s u l t  i n  a u n a n i m o u s  d e c i s i o n .  

( O t h e r w i s e  d e l a y  a n d  d u p l i c a t i o n  o f  e f f o r t  w i l l  b e  i n c r e a s e d ) . It 

is u n l i k e l y  t h a t  t h e  r e c e n t l y  e s t a b l i s h e d  c e n t r a l  s t a f f  a t t o r n e y  

p o s i t i o n  w i l l  b e  a b l e ,  w i t h o u t  a d d i t i o n a l  a t t o r n e y  a s s i s t a n c e ,  

to p e r f o r m  t h i s  s c r e e n i n g  f u n c t i o n  a d e q u a t e l y  a n d  a l s o  p r o v i d e  

s u b s t a n t i a l  a s s i s t a n c e  to  t h e  c o u r t  o n  m o t i o n s  a n d  p e t i t i o n s .  

A d d i t i o n a l l y ,  t h e  C l e r k  o f  t h e  S u p r e m e  C o u r t  h a s  e x p r e s s e d  the 

c o n c e r n  t h a t  t h e  i n i t i a t i o n  o f  a t e n - p a n e l  s y s t e m  w o u l d  r e q u i r e  

t h e  h i r i n g  o f  a n  a d d i t i o n a l  c a l e n d a r  c l e r k  to c o o r d i n a t e  t h e  

a s s i g n m e n t s  a n d  t h e  c a l e n d a r i n g  o f  c a s e s  f o r  t h e  t e n  p a n e l s  a n d  

f o r  t h e  e n  b a n c  c a l e n d a r s .28/

2 8 / It w o u l d  b e  p o s s i b l e ,  o f  c o u r s e ,  to r e d u c e  t h e  nurcner or 
p a n e l s  f r o m  t e n  to five, w i t h  e a c h  j u s t i c e  s i t t i n g  on 
t h r e e  d i f f e r e n t  p a n e l s .  T h e  n u m b e r  o f  p a n e l s  c o u l d  n o t  
b e  f e w e r  t h a n  f ive, h o w e v e r ,  a n d  s t i l l  m a i n t a i n  a n  e q u a l  
d i s t r i b u t i o n  o f  p a n e l  a s s i g n m e n t s .  I n  t h i s  e v e n t ,  it is 
e s t i m a t e d  b y  the C l e r k  t h a t  a n  a d d i t i o n a l  o n e - h a l f  t i m e  
c a l e n d a r  c l e r k  w o u l d  b e  r e q u i r e d .  F i v e  p a n e l s  w o u l d  a c h i e v e  
th e  s a m e  p e r c e n t a g e  w o r k l o a d  r e d u c t i o n s  as w o u l d  t e n  p a n e l s , 
b u t  s u c h  a s y s t e m  w o u l d  n o t  b e  f u l l y  r o t a t i n g .



I t  is a n t i c i p a t e d  t h a t  a.n a d d i t i o n a l  c e n t r a l  s t a f f  

a t t o r n e y  a n d  an  a d d i t i o n a l  c a l e n d a r  c l e r k  w o u l d  

b e  r e q u i r e d  to i m p l e m e n t  t h e  p a n e l  s y s t e m .  T h e  a p p r o x i m a t e

c o s t  f o r  t h e  f i r s t  y e a r  o f  a n  a t t o r n e y ,  s e c r e t a r y ,  a n d  e q u i p ­

m e n t  w o u l d  b e  $ 6 9 , 0 0 0  a n d  f o r  e a c h  y e a r  t h e r e a f t e r  $ 6 5 , 0 0 0 .

I f  a c a l e n d a r  c l e r k  w e r e  a d d e d  t h e  t.otal c o s t  w o u l d  b e  

$ 9 0 , 0 0 0  f o r  t h e  f i r s t  y e a r  a n d  $ 7 4 , 0 0 0  e a c h  y e a r  t h e r e a f t e r .

L i m i t  a p p e a l s  o f  r i g h t  to  t h e  s u p r e m e  c o u r t . S i n c e  t h e  

p r i m a r y  g o a l  o f  t h e s e  c h a n g e s  i n  t h e  a p p e l l a t e  s y s t e m  is to 

r e d u c e  t h e  w o r k l o a d  o f  t h e  s u p r e m e  c o u r t ,  o n e  d i r e c t  m e t h o d  

o f  d e a l i n g  w i t h  the p r o b l e m  w o u l d  b e  to p e r m i t  f e w e r  a p p e a l s .

T h i s  c o u l d  b e  d o n e  b y  a b o l i s h i n g  a p p e a l s  o f  r i g h t  to t h e  s u p r e m e  

c o u r t  in  c e r t a i n  t y p e s  o f  c a s e s  o r  b y  t o t a l l y  e l i m i n a t i n g  a p p e a l s  

o f  r i g h t  a n d  a u t h o r i z i n g  the s u p r e m e  c o u r t  to g r a n t  w r i t s  o f  

c e r t i o r a r i  f o r  t h o s e  c a s e s  w h i c h  it  w i s h e s  to h ear. T h e  p r i m a r y  

a d v a n t a g e  o f  s u c h  a s y s t e m  is t h a t  it w o u l d  p r o d u c e  a n  i m m e d i a t e  

r e d u c t i o n  in -he c a s e l o a d  o f  t h e  s u p r e m e  c o u r t  a n d  w o u l d  e n a b l e  

t h e  c o u r t  i t s e l f  to e x e r c i s e  c o n t r o l  o v e r  t h e  s i z e  o f  its c a s e­

load.

A l t h o u g h  t h e  r i g h t  to at l e a s t  o n e  a p p e a l  is t r a d i t i o n a l  in 

t h e  A m e r i c a n  j u d i c i a l  s y s t e m ,  s u c h  a r i g h t  is n o t  c o n f e r r e d  b y  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h e  A m e r i c a n  B a r  A s s o c i a t i o n  

S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  i n c l u d e  the f o l l o w i n g  s t a t e m e n t :  

" [ I ] t  s h o u l d  b e  r e c o g n i z e d  t h a t  a l i t i g a n t  has n o  u n q u a l i f i e d  

r i g h t  to an a p p e a l . .."29/

2 9 / A 3 A  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  at $5.



A  l i m i t a t i o n  o r  a b o l i t i o n  o f  a p p e a l s  o f  r i g h t  to t h e  s u p r e m e

c o u r t  w o u l d  r e q u i r e  a n  a m e n d m e n t  to A . S .  2 2 . 0  0 1 0 ( a ) , w h i c h

c u r r e n t l y  r e a d s  i n  p a r t :

T h e  s u p r e m e  c o u r t  h a s  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  
i n  a l l  a c t i o n s  a n d  p r o c e e d i n g s .  . . . A n  a p p e a l  to 
t h e  s u p r e m e  c o u r t  is a m a t t e r  o f  r i g h t .  ...

A r t i c l e  IV, s e c t i o n  1, o f  t h e  A l a s k a  C o n s t i t u t i o n  g r a n t s  t o  t h e  

l e g i s l a t u r e  t h e  a u t h o r i t y  to p r e s c r i b e  t h e  j u r i s d i c t i o n  o f  c o u r t s :  

" T h e  j u r i s d i c t i o n  o f  c o u r t s  s h a l l  b e  pi a s c r i b e d  b y  l a w . "  T h i s  

w o u l d  s e e m  to p r e c l u d e  a n y  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  t h e  e l i m i ­

n a t i o n  o f  a p p e a l s  o f  r i g h t ,  b u t  a r t i c l e  IV, s e c t i o n  2, m a y  p l a c e  

s o m e  l i m i t a t i o n  o n  the l e g i s l a t u r e ' s  p o w e r  to p r e s c r i b e  j u r i s ­

d i c t i o n .  A r t i c l e  IV, s e c t i o n  2 ( a), p r o v i d e s  in p a r t :  " T h e  s u p r e m e

c o u r t  s h a l l  b e  t h e  h i g h e s t  c o u r t  o f  t h e  S t a t e ,  w i t h  f i n a l  a p p e l l a t e  

j u r i s d i c t i o n ." [ E m p h a s i s  a d d e d . ]  T h u s ,  a l t h o u g h  u n d e r  s e c t i o n  

1 t h e  l e g i s l a t u r e  h a s  t h e  a u t h o r i t y  to " p r e s c r i b e  j u r i s d i c t i o n " ,  

u n d e r  s e c t i o n  2 it m a y  n o t  h a v e  t h e  a u t h o r i t y  to g r a n t  f i n a l  

a p p e l l a t e  j u r i s d i c t i o n  to a n y  c o u r t  o t h e r  t h a n  t h e  s u p r e m e  c o u r t .

S i n c e  n o  l e g i s l a t i v e  a t t e m p t  has b e e n  m a d e  to l i m i t  a p p e a l s  

o f  r i g h t  to t h e  s u p r e m e  c o u r t ,  t h e  A l a s k a  S u p r e m e  C o u r t  o b v i o u s l y  

h a s  h a d  n o  o p p o r t u n i t y  to c o n s i d e r  the c o n s t i t u t i o n a l i t y  o f  s u c h  

a l i m i t a t i o n .  H o w e v e r ,  if a p p e a l s  o f  r i g h t  w e r e  l i m i t e d  o r  

a b o l i s h e d ,  t h e  s u p r e m e  c o u r t  w o u l d  r e t a i n  Che p o w e r  to a c c e p t  

c a s e s  b y  c e r t i o r a r i ,  a n d  the A l a s k a  S u p r e m e  C o u r t  h a s  i n d i c a t e d  

t h a t  t h e  e x e r c i s e  o f  s u c h  a p o w e r  is e q u i v a l e n t  to t h e  e x e r c i s e  

o f  " f i n a l  a p p e l l a t e  j u r i s d i c t i o n " .  In S t a t e  v. B r o w d e r l ^/ the 

c o u r t  s t a t e d :

30/ 486 P. 2d 925 (Alaska 1971).



W e  t h i n k  i t  s i g n i f i c a n t  t h a t  t h e  l e g i s l a t u r e  i n  

p t e s c r i b i n g  t h i s  c o u r t ' s  j u r i s d i c t i o n  s p e c i f i­
c a l l y  p r o v i d e d  t h a t  " T h e  s u p r e m e  c o u r t  m a y  i s s u e  

i n j u n c t i o n s ,  w r i t s  o f  r e v i e w ,  m a n d a m u s ,  c e r t i o r a r i ,  
p r o h i b i t i o n ,  h a b e a s  c o r p u s ,  a n d  a l l  o t h e r  w r i t s
n e c e s s a r y  o r  p r o p e r  to t h e  c o m p l e t e  e x e r c i s e  o f  its
j u r i s d i c t i o n . "  I n  o u r  v i e w  t h i s  p r o v i s i o n  is a 
c l e a r  m a n i f e s t a t i o n  o f  t h e  l e g i s l a t u r e ' s  i n t e n t  
t h a t  t h e  s u p r e m e  c o u r t  w o u l c T p e  a b l e  to e x e r c i s e  
i t s  f i n g l  a p p e l l a t e  j u r i s d i c t i o n  o t h e r  t h a n  b y  
a p p e a l .31/

I t  is p o s s i b l e  t h e n  t h a t  t h e  l i m i t a t i o n  o r  a b o l i t i o n  o f  a p p e a l s

o f  r i g h t  c o u l d  b e  c o n s t r u e d  as a l e g i t i m a t e  e x e r c i s e  o f  the

l e g i s l a t u r e ' s  p o w e r  to  p r e s c r i b e  j u r i s d i c t i o n  a n d  n o t  as an 

u n c o n s t i t u t i o n a l  g r a n t  o f  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  to a l o w e r  

c o u r t .  T h e  r e s o l u t i o n  o f  t h i s  c o n s t i t u t i o n a l  q u e s t i o n ,  h o w e v e r ,  

is f a r  f r o m  c l e a r ,  a n d  it w o u l d  h a v e  to b e  g i v e n  s e r i o u s  c o n s i d e r­

a t i o n  i f  a n  a t t e m p t  is t o  be  m a d e  to o b t a i n  an a m e n d m e n t  o f  

A . S .  2 2 . 0 5 . 0 1 0 ( a )  so as to l i m i t  o r  a b o l i s h  a p p e a l s  o f  r i g h t  to 

t h e  s u r n a m e  c o u r t .

T h e  c o n s e n s u s  o f  t h e  c o m m e n t a t o r s  a p p e a r s  to b e  t h a t  l i m i t i n g  

t h e  r i g h t  to a p p e a l  is n o t  a d e s i r a b l e  s o l u t i o n  to t h e  c a s e l o a d  

p r o b l e m .  H u f s t e d l e r ,  f o r  e x a m p l e ,  is s t r o n g l y  o p p o s e d  to t h i s  

a p p r o a c h : « —

T h e r e  a r e  d i r e c t  a n d  i n d i r e c t  w a y s  to t r i m  an a p p e l l a t e  
d o c k e t .  T h e  d i r e c t  w a y  is to c u t  o f f  o r  l i m i t  the r i g h t  
to a p p e a l .  T h e  i n d i r e c t  w a y  is to c r e a t e  a s e r i e s  o f  
p r o c e d u r a l  o r  f i n a n c i a l  i m p e d i m e n t s  w h i c h  d i s c o u r a g e  
a p p e a l s .  W e  c a n  d i s p o s e  o f  t h e  i n d i r e c t  m e t h o d s  s u m m a r i l y .



E n t w i n i n g  t h e  a p p e l l a t e  p r o c e s s  i n  e v e n  m o r e  r e d  t a p e  
t h a n  t h e r e  is a t  p r e s e n t  o r  m a k i n g  a p p e a l s  e v e n  m o r e  

e x p e n s i v e  i s  a v i g o r o u s  s t e p  b a c k w a r d s .  T h e r e  r e m a i n s  
t h e  d i r e c t  r o u t e .  T h e  a m p u t a t i o n  m e t h o d  w i l l  u n d o u b t e d l y  
c u r e  c o n g e s t i o n ,  b u t  t h e  t r e a t m e n t  m a y  b e  w o r s e  t h a n  t h e  
d i s e a s e .  [ F O O T N O T E  O M I T T E D . ] 32/

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l a t e  Cotarts

t a k e  t h e  p o s i t i o n  t h a t  l i t i g a n t s  g e n e r a l l y  s h o u l d  h a v e  a t  l e a s t

o n e  a p p e a l  o f  r i g h t . 33/ T h e  C o m m e n t a r y  to S t a n d a r d  3 . 10,

O p p o r t u n i t y  f o r  A p p e l l a t e  R e v i e w ,  s t a t e s  i n  p a r t :

T h e  r i g h t  o f  a p p e a l ,  w h i l e  ''ever 1 to b e  w i t h i n  
t h e  D u e  P r o c e s s  g u a r a n t y  o f  t h e  L. .ted S t a t e s  
C o n s t i t u t i o n ,  is a f u n d a m e n t a l  e l e m e n t  o f  p r o c e d ­
u r a l  f a i r n e s s  as g e n e r a l l y  u n d e r s t o o d  in t h i s  c o u n t r y .
T h a t  r i g h t  s h o u l d  b e  a c c o r d e d  a n  a g g r i e v e d  p a r t y  to 
a t r i a l  c o u r t  p r o c e e d i n g .

E v e n  if  t h e r e  a r e  n o  l e g a l  p r o b l e m s  w i t h  l i m i t i n g  t h e  r i g h t  o f

a p p e a l ,  s u c h  a l i m i t a t i o n  d o e s  r a i s e  s e r i o u s  p o l i c y  q u e s t i o n s .

I n d e e d ,  the I d a h o  c o m m i t t e e  r e j e c t e d  t h i s  a p p r o a c h  s o l e l y  f o r

p o l i c y  r e a s o n s :

U l t i m a t e l y ,  t h e  s u g g e s t i o n  t h a t  t h e  r i g h t  o f  
a p p e a l  s h o u l d  b e  l i m i t e d  w a s  r e j e c t e d  b y  the 
c o m m i t t e e ,  b u t  n o t  o n  l e g a l  g r o u n d s .  O v e r ­
w h e l m i n g l y ,  c o m m i t t e e  m e m b e r s  f e l t  t h a t  in a 
s t a t e  s u c h  as I d a h o  w i t h  a s t r o n g  w e s t e r n  
t r a d i t i o n  o f  i n d e p e n d e n c e ,  p e r s o n s  s h o u l d  
h a v e  t h e  r i g h t  t o  at l e a s t  o n e  a p p e a l  f r o m  a 
trial j u d g e  s d e c i s i o n  to a l l o w  f o r  c o r r e c t i o n  
o f  e r r o r .  L i m i t i n g  t h e  r i g h t  to a p p e a l  in a n y  
w a y  w o u l d  n o t  b e  p o p u l a r  w i t h  I d a h o  c i t i z e n s  a n d  
v >sed. T h u s ,  t h i s  a l t e r n a t i v e  w a s

32/ tfufstedler, C o n s t i t u t i o n a l  R e v i s i o n ,  su o r a ,  n o t e  11, 
at 5 8 6 - 8 7 .  ---

3 3 / A B A  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s  at 14.

3 4/ Id. at 15.

3 5 / D r a f t  I daho  A p p e l l a t e  C o u r t  R e p o r t , s u p r a , n o t e  17, at 28.



T h e  l i m i t a t i o n  o f  t h e  r i g h t  o f  a p p e a l  w o u l d  c r e a t e  n o  

s i g n i f i c a n t  n e w  c o s t s  to t h e  c o u r t  s y s t e m ,  a n d  w o u l d  p r o ­

b a b l y  r e s u l t  i n  a  r e d u c t i o n  o f  co s t s .

A  l e s s  d r a s t i c  a l t e r n a t i v e  to d i r e c t  l i m i t a t i o n  o n  t h e  

r i g h t  to a p p e a l  w o u l d  b e  to d e v i s e  s o m e  d i s i n c e n t i v e s  to 

a p p e a l i n g .  O n e  p o s s i b l e  d i s i n c e n t i v e  w o u l d  be  t o  p r o v i d e  f o r  

s u b s t a n t i a l l y  h i g h e r  a w a r d s  o f  a t t o r n e y  f e e s  to t h e  p r e v a i l i n g  

p a r t y .  T h e  c r i t i c i s m s  o f  s u c h  an a p p r o a c h  a r e  i d e n t i c a l  to 

t h o s e  s u r r o u n d i n g  t h e  c o n t i n u i n g  R u l e  8 2  c o n t r o v e r s y .  P r i ­

m a r i l y ,  t h e  o b j e c t i o n  is t h a t  m e r i t o r i o u s  a p p e a l s  as w e l l  as 

u n m e r i t o r i o u s  o n e s  a r e  d i s c o u r a g e d ,  a n d  a c c e s s  co t h e  c o u r t  is 

dv'nied o n  t h e  b a s i s  o f  o n e ' s  f i n a n c i a l  a b i l i t y  t o  t a k e  t h e  r i s k  

o f  l o s i n g .

W h i l e  A l a s k a ' s  r a t i o  o f  a p p e a l s  to t r i a l  c o u r t  c a s e s  is 

s u b s t a n t i a l l y  h i g h e r  t h a n  I d a h o ' s ,  it m a y  b e  t h a t  t h i s  h i g h e r  

r a t i o  is m o r e  a p p r o p r i a t e .  (In f a c t ,  t h e  r e l a t i v e l y  h i g h  r e v e r ­

sa l  r a t e  in A l a s k a  s u g g e s t s  t h a t  a t  l e a s t  in A l a s k a  th i s  m a y  be 

t h e  c a s e . )  B e f o r e  a n y  d i s i n c e n t i v e s  s h o u l d  be a d o p t e d  as a 

m e t h o d  o f  r e d u c i n g  c a s e l o a d ,  t h e  C o u r t  m u s t  c o n c l u d e  t h a t  a 

s u b s t a n t i a l  n u m b e r  of t h e  a p p e a l s  c o m i n g  b e f o r e  i t  s h o u l d  n o t  

h a v e  b e e n  b r o u g h t .  A n d  t h e  p a r t i c u l a r  d i s i n c e n t i v e  c h o s e n  m u s t  

b e  d i r e c t e d  a t  d i s c o u r a g i n g  o n l y  t h o s e  t h a t  s h o u l d  n o t  b e  b r o u g h t ,  

It m i g h t  b e  a p p r o p r i a t e ,  f o r  e x a m p l e ,  to a w a r d  s u b s t a n t i a l  

a t t o r n e y  f e e s  to a p r e v a i l i n g  a p p e l l e e  in a c l e a r l y  f r i v o l o u s  

a p p e a l .  O f  c o u r s e ,  t h e  t r u l y  d i f f i c u l t  q u e s t i o n  (and o n e  t h a t
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g o e s  b e y o n d  t h e  s c o p e  o f  t h i s  s t u d y )  is w h e t h e r  A l a s k a n  l i t i ­

g a n t s  do i n  f a c t  a p p e a l  " t o o  m a n y "  c a s e s ,  a n d  i f  so, w h y  t h e y  

do. F o r  u n t i l  t h e  c a s e s  t h a t  s h o u l d  n o t  b e  a p p e a l e d  c a n  b e  

i d e n t i f i e d ,  a n d  t h e  r e a s o n s  f o r  a p p e a l i n g  t h e m  d i v i n e d ,  t h e n  

d i s i n c e n t i v e s  c a n n o t  b e  f a s h i o n e d  t h a t  w i l l  d i s c o u r a g e  o n l y  

t h e s e  s o r t s  o f  c a s e s .

I t  h a s  a l s o  b e e n  s u g g e s t e d  t h a t  t h e  C o u r t  c o n s i d e r  l i m i t i n g  

t h e  r i g h t  to o r a l  a r g u m e n t .  T h e  a d v a n t a g e  o f  s u c h  a n  a p p r o a c h  

is t h a t  t h e  C o u r t  w o u l d  s p e n d  l e s s  t i m e  p r e p a r i n g  f o r  a n d  h e a r ­

in g  o r a l  a r g u m e n t s  in  c a s e s  t h a t  d o  n o t  warrant: it. F o r  e x a m p l e ,  

i n  t h e  F i r s t  D i s t r i c t  o f  t h e  C o u r t  o f  A p p e a l s  i n  C a l i f o r n i a ,  t h e  

c e n t r a l  s c r e e n i n g  s t a f f  i d e n t i f i e s  the m o r e  r o u t i n e  c a s e s  t h a t  

a r e  a m e n a b l e  to s u m m a r y  d i s p o s i t i o n .  I f  t h e  p a n e l  a s s i g n e d  to 

t h e  c a s e  a g r e e s  w i t h  t h e  s t a f f  c o n c l u s i o n ,  t h e n  c o u n s e l  a r e  

n o t i f i e d  t h a t  t h e  c a s e  w i l l  n o t  b e  p l a c e d  o n  t h e  a r g u m e n t  c a l e n d a r  

u n l e s s  t h e  r e q u e s t  f o r  a r g u m e n t  is r e n e w e d  w i t h i n  a c e r t a i n  p e r i o d  

o f  time. S u c h  a p r o c e d u r e  r e q u i r e s ,  o f  c o u r s e ,  a n  o p e r a t i n g  

c e n t r a l  s c r e e n i n g  s t a f f ,  b u t  it d o e s  p e r m i t  t h e  C o u r t  to h a n d l e  

t h e  m o r e  r o u t i n e  c a s e s  i n  a t u l y  s u m m a r y  f a s h i o n .  A  s i m i l a r  

a p p r o a c h  (a n d  m o r e  e f f e c t i v e  in t e r m s  o f  c o n t r o l l i n g  w o r k l o a d )  

w o u l d  b e  to p e r m i t  o r a l  a r g u m e n t  g e n e r a l l y  o n l y  at t h e  d i s c r e t i o n  

o f  t h e  c o u r t .  T h i s  a p p r o a c h  w o u l d  a l s o  r e q u i r e  c a r e f u l  r e v i e w  a n d  

r e c o m m e n d a t i o n s  f r o m  a c e n t r a l  s t a f f  if s u b s t a n t i a l  s a v i n g s  in



j u d i c i a l  t i m e  w e r e  to b e  a c h i e v e d . 36/

F i n a l l y ,  it h a s  b e e n  s u g g e s t e d  t h a t  t h e  C o u r t  a d o p t  a 

p r o c e d u r e  w h e r e b y  c o u n t  al c a n  s t i p u l a t e  to d i s p o s i t i o n  o f 

t h e i r  a p p e a l  w i t h o u t  o p i n ion. It  is i m p o s s i b l e  to p r e d i c t  

h o w  m a n y  p a r t i e s  w o u l d  c h o o s e  t h i s  a p p r o a c h ,  b u t  e v e n  a f e w  

s u c h  s t i p u l a t i o n s  w o u l d  p r o v i d e  s o m e  r e l i e f .  A d o p t i o n  o f  t h i s  

s u g g e s t i o n  w o u l d  r e q u i r e  a  p r e l i m i n a r y  d e c i s i o n  as to w h e t h e r  

s u c h  a s t i p u l a t i o n  w o u l d  r e q u i r e  a w a i v e r  o f  o r a l  a r g u m e n t ,  

a n d  p r o c e d u r e s  s e t t i n g  o u t  t i m e  l i m i t a t i o n s  w o u l d  n e e d  to b e  

d r a f t e d .  F i n a l l y ,  t h e  C o u r t  s h o u l d  r e t a i n  d i s c r e t i o n  to d i s ­

a p p r o v e  t h e  s t i p u l a t i o n .

4. E s t a b l i s h  c e n t r a l  r e s e a r c h  a n d  s c r e e n i n g  s t a f f . T h e r e  

a r e  c u r r e n t l y  s e v e r a l  s t a t e s  w h i c h  h a v e  e s t a b l i s h e d  a c e n t r a l  

s t a f f  of  a t t o r n e y s  to p e r f o r m  r e s e a r c h  a n d  s c r e e n i n g  d u t i e s  

in a n  a t t e m p t  to d e a l  w i t h  t h e  p r o b l e m  o f  i n c r e a s i n g  c a s e l o a d .

A s  o u t l i n e d  i n  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l ­

a t e  C o u r t s ,  t h e  d u t i e s  o f  s u c h  a s t a f f  m a y  i n c l u d e  t h e  f o l l o w i n g

(1) M o n i t o r i n g  a n d  r e v i e w i n g  c a s e s  c o m i n g  b e f o r e  
t h e  c o u r t  to a s s u r e  c o m p l i a n c e  w i t h  p r o c e d u r a l  
r u l e s ,  a n d  m a k i n g  r e c o m m e n d a t i o n s  f o r  d i s p o s i t i o n  
o f  r o u t i n e  p r o c e d u r a l  m a t t e r s  i n  a c c o r d a n c e  w i t h  
c r i t e r i a  e s t a b l i s h e d  b y  t h e  co u r t ;

36)/ L i m i t i n g  t h e  o p p o r t u n i t y  t o r  o r a l  a r g u m e n t  m a y  r e s u l t  
in i n c r e a s i n g  t h e  a v e r a g e  t i m e  to d i s p o s e  of  c a s e s .
T h e  a d d e n d u m  to t h e  1 9 7 6  A p p e l l a t e  D e l a y  S t u d y  p r e p a r e d  
b y  the A d m i n i s t r a t i v e  O f f i c e  ( 6 / 2 1 / 7 6 )  s h o w e d  t h a t  the 
a v e r a g e  t i m e  f r o m  the a s s i g n m e n t  of  a c a s e  o n  t h e  b r i e f s  
to t h e  p u b l i c a t i o n  o f  t h e  o p i n i o n  w a s  2.18 d a y s ,  w h i l e  
the a v e r a g e  t i m e  f r o m  o r a l  a r g u m e n t  to p u b l i c a t i o n  
w a s  159 days. T h i s  d i s p a r i t y  m a y  h a v e  l e s s e n e d  s i n c e  the 
p u b l i c a t i o n  o f  t h a t  s t u d y ,  a n d  the u s e  o f  c e n t r a l  s t a f f  
to r e c o m m e n d  d i s p o s i c i o n s  in m o r e  r o u t i n e  c a s e s  w o u l d  
f u r t h e r  a l l e v i a t e  t h i s  p r o b l e m .
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(2) P r e p a r i n g  c a s e  s u m m a r i e s ,  i n c l u d i n g  p r o c e d u r a l  

h i s t o r y ,  f a c t s ,  a n d  p r i n c i p a l  i s s u e s  a n d  a u t h o r i t i e s ,  
f o r  t h e  court's, u s e  i n  m a n a g i n g  its c a s e f l o w  a n d  
c o n d u c t i n g  its d e l i b e r a t i o n s ;

(3) R e v i e w i n g  a l l  m a t t e r s  p r e s e n t e d  i n  p r o p r i a  p e r s o n a  
a n d  t a k i n g  m e a s u r e s  n e c e s s a r y  to p u t  t h e m  in c o r r e c t  
a n d  i n t e l l i g i b l e  f orm;

(4) S u p p l e m e n t i n g  t h e  r e s e a r c h  o f  t h e  j u d g e s ' i n d i v i d u a l  
l a w  c l e r k s ;  a n d

(5) A c t i n g  f o r  t h e  c o u r t  i n  s u p e r v i s i n g  p r e p a r a t i o n  o f  
c o m p l e x  r e c o r d s ... 37/

I n  1 9 7 1  t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  b e g a n  t h e  

A p p e l l a t e  J u s t i c e  P r o j e c t  w h i c h  e s t a b l i s h e d  e x p e r i m e n t a l  c e n t r a l  

r e s e a r c h  s t a f f s  in N e b r a s k a ,  V i r g i n i a ,  N e w  J e r s e y  a n d  I l l i n o i s  ..!§/ 

T h e  e v i d e n c e  a c c u m u l a t e d  d u r i n g  t h e s e  p r o j e c t s  s u p p o r t e d  t h e  

f o l l o w i n g  i n i t i a l  h y p o t h e s e s  o f  the p r o j e c t :

1. T h a t  a c e n t r a l  s t a f f  o f  l a w y e r s  c a n . i n c r e a s e  an 
a p p e l l a t e  c o u r t ' s  p r o d u c t i v i t y .

2. T h a t  a c o u r t  w i t h  a s t a f f  c a n  r e t a i n  e f f e c t i v e  
c o n t r o l  o v e r  t h e  d e c i s i o n a l  p r o c e s s  a n d  the 
f i n a l  d e c i s i o n s .

3. T h a t  a s u b s t a n t i a l  n u m b e r  o f  a p p e a l s  a r e  " r o u t i n e "  
a n d  c a n  b e  d e c i d e d  a p p r o p r i a t e l y  b y  s h o r t ,  u n s i g n e d  
o p i n i o n s .

4. T h a t  in  s u c h  a r o u t i n e  c a s e  a c e n t r a l  s t a f f  
m e m o  *andum is h e l p f u l  to the j u d g e s  a n d  m a k e s
it f e a s i b l e  to u t i l i z e  a sh o r t ,  u n s i g n e d  o p i n i o n .

3 7 / a B A  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s  at 9 8 - 9 9 .

3 8 / D. M e a d o r ,  A p p e l l a t e  C o u r t s :  S t a f f  a n d  P r o c e s s  in  the
C r i s i s  o f  V o l u m e  (.1974) . T h i s  b o o k  is t h e  o f f i c i a l  
r e p o r t  o n  t h e  A p p e l l a t e  J u s t i c e  P r o j e c t  a n d  c o n t a i n s  
d e t a i l e d  d i s c u s s i o n s  o n  h e w  t h e  s t a f f  f u n c t i o n e d  in  
e a c h  p r o j e c t  sta t e .



5. T h a t  a p p e l l a t e  s t a f f  a s s i s t a n c e  o f  th i s  s o r t  is 
a c c e p t a b l e  to t h e  p r a c t i c i n g  b a r .39/

H o w e v e r ,  f o r  t h r e e  o t h e r  i n i t i a l  h y p o t h e s e s ,  t h e  e v i d e n c e  e i t h e r

d i d  n o t  s u p p o r t  t h e  h y p o t h e s i s  o r  t h e  e v i d e n c e  w a s  too a m b i g u o u s

to  p e r m i t  a c o n c l u s i o n :

1. T h a t  a d d i n g  a c e n t r a l  s t a f f  w o u l d  i n c r e a s e  p r o­
d u c t i v i t y  m o r e  t h a n  p r o v i d i n g  a d d i t i o n a l  l a w  
c l e r k s  f o r  t h e  j u d g e s .

2. T h a t  a d d i n g  a c e n t r a l  s t a f f  w o u l d  i n c r e a s e  p r o­
d u c t i v i t y  a n d  p r e s e r v e  c o l l e g i a l i t y  m o r e  
e f f e c t i v e l y  t h a n  a d d i n g  j u d g e s  to t h e  court.

3. T h a t  a d d i n g  a c e n t r a l  s t a f f  w o u l d  a l l o w  m o r e  
j u d g e  t i m e  to b e  d e v o t e d  to d i f f i c u l t  c a s e s .40/

T h e  r e p o r t  o n  the p r o j e c t  e m p h a s i z e s  t h e  p r o j e c t  d i d  n o t  d i s p r o v e

t h e 3 e  u n s u p p o r t e d  h y p o t h e s e s ;  it o n l y  f a i l e d  to v e r i f y  t h e m . ^ I /

T h e  c o n c l u s i o n  o f  t h e  r e p o r t  w h i c h  is m o s t  p e r t i n e n t  to this s t u d y

is the f o l l o w i n g :

A m o n g  t h e  p o s i t i v e  s h o w i n g s  p e r h a p s  the m o s t  i m p o r t a n t  
p o i n t  is t h a t  c e n t r a l  s t a f f  l a w y e r s  do c o n t r i b u t e  to 
a p p e l l a t e  p r o d u c t i v i t y  and, e x p e d i t i o n . A  s t a f f  a l l o w s  
a c o u r t  to h a n d l e  a h e a v i e r  c a s e l o a d  t h a n  the c o u r t  
c o u l d  h a n d l e  w i t h o u t  it. P r e c i s e l y  h o w  m u c h  a s t a f f  
c a n  s t e p  u p  t h e  c o u r t ' s  c a p a c i t y  d e p e n d s  o n  a n u m b e r
o f  v a r i a b l e s ,  i n c l u d i n g  the s i z e  o f  t h e  s t a f f  a n d  the
c o u r t ' s  i n t e r n a l  p r o c e d u r e s  f o r  d e c i d i n g  t h e  s t a f f  
p r o c e s s e d  c a s e s .42/

A  s i n g l e  s t a f f  a t t o r n e y  p o s i t i o n  w a s  r e c e n t l y  r e q u e s t e d  b y  the 

A l a s k a  S u p r e m e  C o u r t  a n d  f u n d e d  b y  t h e  l e g i s l a t u r e .  R e c r u i t m e n t

39/ Id. at "153. '

40/ Id. at 1 6 3 - 6 4

i i / Id. at 164.

4 2 / Id.
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f o r  t h i s  p o s i t i o n  c l o s e d  J u l y  5, 1977, a n d  t h e  p o s i t i o n  

w i l l  b e  s t a f f e d  b y  N o v e m b e r  1, 1977. A s  p r o p o s e d  a n d  c u r r­

e n t l y  c o n t e m p l a t e d ,  t h e  c e n t r a l  s t a f f  w i l l  c o n s i s t  o f  o n e  

a t t o r n e y ,  w h o  w i l l  r e p o r t  to a n d  w o r k  w i t h  t h e  C l e r k  o f  t h e  

S u p r e m e  C o u r t .  T h e  C l e r k  o f  t h e  C o u r t  w i l l  s e r v e  as s t a f f  

d i r e c t o r  f o r  t h e  c e n t r a l  st a f f .  T e m p o r a r y  s e c r e t a r i a l  s t a f f  

w i l l  b e  p r o v i d e d  f o r  t h e  r e m a i n d e r  o f  t h i s  f i s c a l  y e a r ,  a n d  

t h e  r e q u e s t  f o r  p e r m a n e n t  su, .rt s t a f f  w i l l  b e  r e n e w e d  in 

t h e  F Y  9 7 9  b u d g e t  r e q u e s t .  T h e  p r o p o s e d  d u t i e s  of  t h e  s t a f f  

a t t o r n e y  a r e  as f o l l o w s :

1. F e r f o r m  l e g a l  r e s e a r c h  o n  m a t t e r s  f i l e d  w i t h  t h e  
s u p r e m e  c o u r t .

2. R e v i e w  a l l  a p p e a l s  o n c e  a l l  b r i e f s  a r e  in a n d  
p r o p o s e  p o s s i b l e  d i s p o s i t i o n  o f  r o u t i n e  ca s e s .

3. R e c o m m e n d  c o n s o l i d a t i o n  o f  a p p e a l s  f o r  a r g u m e n t .

4. R e v i e w  p e t i t i o n s  for r e v i e w  a n d  p r e p a r e  m e m o r a n d a  
r e c o m m e n d i n g  a p p r o p r i a t e  d i s p o s i t i o n .

5. R e v i e w  a n d  r e s e a r c h  c o m p l e x  m o t i o n s  p r e s e n t e d  to 
t he c o u r t .

6. R e v i e w  a n d  r e s e a r c h  b r i e f s  a n d  r e c o r d s  in s e n t e n c e  
a p p e a l s  a n d  p r e p a r e  m e m o r a n d a  r e c o m m e n d i n g  p o s s i b l e  
d i s p o s i t i o n .

7. A s s i s t  c l e r k  in s c h e d u l i n g  e x p e d i t e d  a p p e a l s  b e f o r e  
t h e  c o u r t .

8. A s s i s t  c l e r k  in p r e p a r i n g  c o m p l i c a t e d  r e c o r d s  o n  a p p e a l .

9. D e v e l o p  s y s t e m s  f o x  o p e r a t i o n  o f  t h e  s t a f f  a t t o r n e y  
p o s i t i o n . ? 3 /

5 J 7  R e c r u i t m e n t  B u l l e t i n  d a t e d  J u n e  4, 1 9 7 7 .  S e e  A p p e n d i x
III. ----



W h i l e  t h e  e s t a b l i s h m e n t  o f  t h i s  o n e  p o s i t i o n  m a y  c o n t r i­

b u t e  to t h e  a d m i n i s t r a t i v e  e f f i c i e n c y  o f  t h e  c o u r t ’s o p e r a t i o n s ,  

as c u r r e n t l y  s t a f f e d  it is b y  n o  m e a n s  t h e  e q u i v a l e n t  o f  a  f u l l -  

s c a l e  p r o g r a m  o.^ c e n t r a l  s t a f f  r e s e a r c h  a n d  s c r e e n i n g  d e s i g n e d  

to i n c r e a s e  s i g n i f i c a n t l y  t h e  c o u r t ' s  c a p a c i t y  to p r o c e s s  c a s e s . ^ ! t!  

T h e  e x p e r i m e n t a l  s t a f f s  w h i c h  w e r e  e s t a b l i s h e d  b y  t h e  A p p e l l a t e  

J u s t i c e  P r o j e c t  i n c l u d e d  s e v e r a l  s t a f f  a t t o r n e y s ,  w h o  w o r k e d  

u n d e r  t h e  s u p e r v i s i o n  o f  a s e n i o r  a t t o r n e y  f u n c t i o n i n g  as the 

s t a f f  d i r e c t o r .  O f  c o u r s e ,  t h e  c o u r t s  p a r t i c i p a t i n g  i n  t h e  p r o ­

j e c t  w e r e  m u c h  l a r g e r ,  h i g h e r  v o l u m e  c o u r t s  t h a n  A l a s k a ' s .

In 1 9 7 6  t h e  I d a h o  S u p r e m e  C o u r t  e s t a b l i s h e d  t h e  p o s i t i o n  o f

c e n t r a l  r e s e a r c h  a t t o r n e y  w i t h  t h e  p r i m a r y  d u t i e s  o f  s c r e e n i n g

p e t i t i o n s  a n d  m o t i o n s  a n d  c a r r y i n g  o u t  s p e c i a l i z e d  r e s e a r c h  p r o ­

j e c t s  f o r  t h e  c o u r t . 4 5 /  I n  a t e l e p h o n e  c o n v e r s a t i o n  o n  J u l y  

29, 1977, C a r l  B i a n c h i ,  A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  C o u r t s  

f o r  the S t a t e  o f  I d a h o ,  i n d i c a t e d  t h a t  t h e  c e n t r a l  s t a f f  a p p r o a c h  

is w o r k i n g  v e r y  w e l l  a n d  h a s  b e e n  o f  p a r t i c u l a r  b e n e f i t  in  the

5 4 7  T h e  A d m i n i s t r a t i v e  O f f i c e  is c u r r e n t l y  d e v e l o p i n g  a 
f e d e r a l  g r a n t  u n d e r  w h i c h  two a d d i t i o n a l  c l e r i c a l  
s u p p o r t  p o s i t i o n s  f o r  t h e  c e n t r a l  s t a f f  w o u l d  be 
f u n  led. T h e  r e q u e s t  f o r  c l e r i c a l  s u p p o r t  i n  the FY  
1 9 7 8 b u d g e t  w a s  d e n i e d  b y  t h e  L e g i s l a t u r e .

45/ D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , s u n r a , n o t e  17,
at 21. T'his a c t i o n  w a s  t a k e n  In  a c c o r d  w i t h  a p r o ­
p o s a l  p r e p a r e d  b y  C a r l  B i a n c h i ,  A d m i n i s t r a t i v e  D i r e c t o r  
o f  t h e  C o u r t s  f o r  t h e  S t a t e  o f  Id a h o .  A  c o p y  o f  this 
p r o p o s a l  h a s  b e e n  f o r w a r d e d  to D o n n a  P e g u e s , C l e r k  o f  
the S u p r e m e  C o u r t .



a r e a  o f  p e t i t i o n s  f o r  r e v i e w  a n d  m o t i o n s .  T h e  c o u r t  c u r r e n t l y

h a s  o n e  s t a f f  a t t o r n e y  a n d  i s  c o n s i d e r i n g  h i r i n g  a n  a s s i s t a n t

s t a f f  r e s e a r c h  a t t o r n e y  i n  t h e  n e a r  f u t u r e .

T h e  o n l y  r e a l  d i s a d v a n t a g e  o f  a  c e n t r a l  s t a f f  a p p r o a c h  to

the c a s e l o a d  p r o b l e m  is t h e  r i s k  t h a t  t h e  s t a f f  m a y  a s s u m e

j u d i c i a l  r e s p o n s i b i l i t i e s  w h i c h  p r o p e r l y  s h o u l d  b e  p e r f o r m e d

b y  t h e  j u s t i c e s .  T h e  C o m m e n t a r y  to S t a n d a r d  3 . 6 2 ,  L e g a l  S t a f f ,

o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s ,

c o m m e n t s  o n  t h i s  p r o b l e m :

T h e  p r o b l e m  c r e a t e d  b y  u s e  o f  a c e n t r a l  l e g a l  s t a f f  
is t h a t  j u d i c i a l  r e s p o n s i b i l i t y  m a y  b e  d i f f u s e d  
a m o n g  t h e  s t a f f  to t h e  d e t r i m e n t  o f  t h e  a p p e l l a t e  
p r o c e s s .  W h e r e  a c o u r t  e m p l o y s  a c e n t r a l  s t a f f ,  it 
m u s t  b e  c o n t i n u a l l y  a l e r t  t o  t h e  r i s k  o f  i n t e r n a l  
b u r e a u c r a t i z a t i o n  a n d  g u a r d  a g a i n s t  a n y  t e n d e n c y  
to r e l y  o n  s t a f f  f o r  d e c i s i o n s  t h a t  s h o u l d  b e  m a d e  
o n l y  b y  j u d g e s  p e r s o n a l l y .  S o m e  a r r a n g e m e n t s  
i n v o l v i n g  c e n t r a l  s t a f f . . . . s e e m  to i n v o l v e  e x c e s s i v e  
d e l e g a t i o n  to s t a f f .46/

S i n c e  the u s e  o f  a c e n t r a l  s t a f f  is p u r e l y  a m a t t e r  o f  

i n t e r n a l  o p e r a t i n g  p r o c e d u r e ,  s u c h  a s y s t e m  c o u l d  b e  a d o p t e d  

b y  a d m i n i s t r a t i v e  a c t i o n .  N o  c o n s t i t u t i o n a l  o r  s t a t u t o r y  a m e n d ­

m e n t s  w o u l d  b e  r e q u i r e d .

It is e x t r e m e l y  d i f f i c u l t  to q u a n t i f y  the w o r k l o a d  r e d u c t i o n s  

t h a t  a c e n t r a l  r e s e a r c h  s t a f f  w o u l d  a c h i e v e  f o r  t h e  c o u r t .  C e r -

4 6 / A B A  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s  at lOQ.
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t a i n l y  t h e  u s e  o f  c e n t r a l  s t a f f  f o r  r e s e a r c h i n g  a n d  m a k i n g  

r e c o m m e n d a t i o n s  f o r  d i s p o s i t i o n  i n  p e t i t i o n s  f o r  r e v i e w ,  

c o m p l e x  m o t i o n s ,  s e n t e n c e  a p p e a l s ,  a n d  o t h e r  r o u t i n e  a p p e a l s  

w i l l  f r e e  t h e  j u s t i c e s '  p e r s o n a l  l a w  c l e r k s  f o r  w o r k  o n  

d r a f t  o p i n i o n s  a n d  b e n c h  m e m o r a n d a .  T h e r e  is a l s o  s o m e  a d ­

v a n t a g e  to b e  g a i n e d  f r o m  a p e r m a n e n t  c e n t r a l  s t a f f  i n  t e r m s  

o f  b o t h  e x p e r i e n c e  a n d  t h e  d e v e l o p m e n t  o f  a n  e f f i c i e n t  r o u t i n e .

It h a s  b e e n  s u g g e s t e d  t h a t  the C o u r t  m a y  w i s h  to c o n s i d e r  

p o o l i n g  f i v e  o f  t h e  t e n  e x i s t i n g  l a w  c l e r k  p o s i t i o n s  a n d  r e l o ­

c a t i n g  t h e s e  f i v e  p o s i t i o n s  in t h e  c e n t r a l  s t a f f ,  l e a v i n g  e a c h  

j u s t i c e  w i t h  o n e  p e r s o n a l  l a w  c l e r k .  W h i l e  th i s  s u g g e s t i o n  

m a y  h a v e  s o m e  m e r i t ,  it c a n n o t  b e  s a i d  c o n c l u s i v e l y  t h a t  th i s  

w o u l d  p e r m i t  t h e  C o u r t  to h a n d l e  i t s  c a s e l o a d  m o r e  e f f e c t i v e l y .  

A s  n o t e d  a b o v e ,  t h e  N a t i o n a l  C e n t e r ' s  A p p e l l a t e  J u s t i c e  P r o j e c t  

f a i l e d  to d e m o n s t r a t e  u h a t  t h e  a d d i t i o n  o f  c e n t r a l  s t i f f  w o u l d  

i n c r e a s e  p r o d u c t i v i t y  m o r e  t h a n  a d d i t i o n a l  l a w  c l e r k s .  F u r t h e r ,  

f i v e  a d d i t i o n a l  a t t o r n e y s  a r e  p r o b a b l y  m o r e  t h a n  t h i s  C o u r t  

r e q u i r e s  f o r  a c e n t r a l  s t a f f ,  a l t h o u g h  i n t e r n a l  p r o c e d u r e s  

c o u l d  b e  d e s i g n e d  to r e - d i s t r i b u t e  s o m e  e x i s t i n g  l a w  c l e r k  f u n c ­

t i o n s  to s u c h  a n  a u g m e n t e d  c e n t r a l  staff.

4 7 / F o r  e x a m p l e ,  t h e  a u g m e n t e d  c e n t r a l  s t a f f  m i g h t  b e  
a s s i g n e d  a l l  b e n c h  m e m o r a n d a ,  l e a v i n g  t h e  p e r s o n a l  
l a w  c l e r k s  o n l y  w i t h  t h e  t a s k s  o f  d r a f t i n g  o p i n i o n s  
a n d  p r e p a r i n g  s u b s t a n t i v e  a n d  t e c h n i c a l  c o m m e n t s .
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It  a p p e a r s  i n  a d d i t i o n  t h a t  c e n t r a l i z i n g  l a w  c l e r k  p o s i ­

t i o n s  w o u l d  p e r m i t  a m o r e  e v e n  d i s t r i b u t i o n  o f  w o r k l o a d  a m o n g  

t h e  n o n - j u d i c i a l  l e g a l  a s s i s t a n c e  a n d  m i g h t  w e l l  r e s u l t  i n  i n­

c r e a s e d  p r o d u c t i v i t y  f o r  t h e  C o u r t  o v e r a l l .  I t  is d e b a t a b l e ,  

h o w e v e r ,  w h e t h e r  th i s  r e d i s t r i b u t i o n  o f  p o s i t i o n s  a n d  w o r k l o a d  

w o u l d  r e s u l t  in a s u f f i c i e n t  i n c r e a s e  i n  p r o d u c t i v i t y  to w a r r a n t  

t h e  up. e a v a l  i n v o l v e d  i n  m a k i n g  t h e  change..

T h e  p r o j e c t e d  c o s t  o f  e s t a b l i s h i n g  a m i n i m a l  c e n t r a l  s t a f f  

o f  two a t t o r n e y s  a n d  o n e  s e c r e t a r y ,  i n c l u d i n g  s p a c e  a n d  e q u i p ­

m e n t  r e q u i r e m e n t s ,  w o u l d  b e  a p p r o x i m a t e l y  $ 1 3 8 , 0 0 0  t h e  f i r s t  

y e a r  a n d  $ 1 3 0 , 0 0 0  e a c h  s u b s e q u e n t  y e a r .  T h i s  i n c l u d e s  the 

c o s t  o f  i_he e x i s t i n g  s t a f f  p o s i t i o n ,  so t h e  a d d i t i o n a l  c o s t  

w o u l d  b e  s u b s t a n t i a l l y  less.

5. E s t a b l i s h  i n t e r m e d i a t e  a p p e l l a t e  c o u r t . T h e  c o m m e n t a t o r s  

a r e  u n i f o r m l y  in a g r e e m e n t  t h a t  t h e  m o s t  d e s i r a b l e  m e t h o d  o f  

d e a l i n g  w i t h  i n c r e a s i n g  a p p e l l a t e  c a s e l o a d s  is t h e  e s t a b l i s h­

m e n t  o f  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s .  S e v e r a l  r e c e n t  

a r t i c l e s  h a v e  a d v o c a t e d  this s o l u t i o n , M /  a n d  t h e  A m e r i c a n  B a r  

A s s o c i a t i o n  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  a r e  e m p h a t i c  i n  t h e i r

A87 S e e  e . g . , H o p k i n s ,  T h e  ftple of  a n  I n t e r m e d i a t e  A p p e l l a t e
C o u r t , 4 1  B r o o k l y n  L. Rev. 4 5 9  (1975); H u f s t e d l e r ,  C o n s t i t u­
t i o n a l  R e v i s i o n  a n d  A p p e l l a t e  C o u r t  D e c o n g e s t a n t s , £5 
W a s h i n g t o n  L. Rev. , 5 *11 (l9$9) ; a n d  A p p e l l a t e  C o u r t  R e f o r m ,
45 M i s s .  L. J. 1 2 1  (1974). A p p e n d i x  IV to t h i s  r e p o r t  c o n -  
t a i n s  s u m m a r i e s  of  t h e s e  a r t i c l e s  p r e p a r e d  b y  the I d a h o  
A d m i n i s t r a t i v e  O f f i c e .



s u p p o r t  o f  c h i s  s o l u t i o n :

W h e r e  a s u p r e m e  c o u r t  by  r e a s o n  o f  w o r k l o a d  is 
u n a b l e  to p e r f o r m  b o t h  its p r i n c i p a l  f u n c t i o n s , 

s o m e  a d d i t i o n a l  m e c h a n i s m  o f  a p p e l l a t e  r e v i e w  
b e c o m e s  n e c e s s a r y .  T h i s  s i t u a t i o n  h a s  l o n g  

s i n c e  p r e v a i l e d  i n  s t a t e s  w i t h  l a r g e  p o p u l a t i o n ,  
a n d  is b e c o m i n g  i n c r e a s i n g l y  p r e v a l e n t  I n  s t a t e s  
o f  s m a l l e r  p o p u l a t i o n .  T h e  i m m e d i a t e  n e c e s s i t y  
f o r  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  m a y  b e  m e t  o r  
p o s t p o n e d  b y  s u c h  d e v i c e s  as u s e  o f  p e r  c u r i a m  a n d  
m e m o r a n d u m  d e c i s i o n s  i n  c a s e s  h a v i n g  l i m i t e d  
g e n e r a l  s i g n i f i c a n c e ,  b y  l i m i t i n g  o r a l  a r g u m e n t  
i n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  a n d  b y  i m p r o v e d  
e f f i c i e n c y  i n  m a n a g e m e n t  o f  t h e  h i g h e s t  a p p e l l a t e  
c o u r t ' s  w o r k . . .  S i n c e  t h e r e  s e e m s  l i t t l e  p r o s p e c t  
f o r  a l o n g  r u n  d e c l i n e  i n  t h e  v o l u m e  o f  a p p e l l a t e  
l i t i g a t i o n ,  o n c e  t h e  s u r g e  o f  a p p e l l a t e  c a s e s  h a s  
b e e n  f e l t  in a s t a t e  h a v i n g  o n l y  o n e  a p p e l l a t e  
c o u r t ,  s t e p s  s h o u l d  b e  t a k e n  f o r t h w i t h  to e s t a b l i s h  
a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  r a t h e r  t h a n  t e m p o­
r i z i n g  w i t h  s u b s t i t u t e  a r r a n g e m e n t s . [ E M P H A S I S  
S 5 C E 5 7 H 2 7

In  a d d i t i o n  to b e i n g  t h e  s o l u t i o n  m o s t  o f t e n  a d v o c a t e d  b y  

t h e  c o m m e n t a t o r s ,  t h e  c r e a t i o n  o f  a n  i n t e r m e d i a t e  a p p e l l a t e  

c o u r t  is t h e  s o l u t i o n  w h i c h  h a s  b e e n  c h o s e n  m o s t  f r e q u e n t l y  to 

r e l i e v e  c o n g e s t i o n  in a s i n g l e  a p p e l l a t e  c o u r t .50/ T w e n t y -  

e i g h t  s t a t e s  n o w  h a v e  i n t e r m e d i a t e  a p p e l l a t e  c o u r t s ,  a n d  

s e v e r a l  s t a t e s  a r e  s t u d y i n g  t h e i r  n e e d  f o r  s u c h  a c o u r t .51/

T h e  f o l l o w i n g  table52_/ i n d i c a t e s  t h e  s t a t u s  o f  i n t e r m e d i a t e  

a p p e l l a t e  c o u r t s  i n  t h e  w e s t e r n  s t a t e s :

5]T7 A B A  S t a n d a r d s  on~!):ourt O r g a n i z a t i o n  at 35.

5 0 / H o p k i n s ,  s u p r a , n o t e  48, at 462.

51/ D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , s u p r a  n o t e  17, a t  25.



I N T E R M E D I A T E  A P P E L L A T E  C O U R T S  IN W E S T E R N  S T A T E S

S t a t e s  W i t h  
I n t e r m e d i a t e  
A p p e l l a t e  

C o u r t s

O r e g o n
W a s h i n g t o n
C a l i f o r n i a
A r i z o n a
N e w  M e x i c o
O k l a h o m a
T e x a s

S t a t e s  W i t h o u t  
Intermediate. 
A p p e l l a t e  
C o u r t s _______

N o r t h  D a k o t a
S o u t h  D a k o t a
M o n t a n a
W y o m i n g
I d a h o
U t a h
H a w a i i
A l a s k a
N e b r a s k a
N e v a d a *

S t a t e s  C o n s i d e r i n g  
E s t a b l i s h i n g  
I n t e r m e d i a t e  

A p p e l l a t e  C o u r t s

N o r t h  D a k o t a

I d a h o
U t a h
H a w a i i

N e v a d a

*  A  c o n s t i t u t i o n a l  a m e n d m e n t  is p e n d i n g  in 
N e v a d a  to c r e a t e  a n  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t .  T h e  a m e n d m e n t  h a s  p a s s e d  o n e  , 
s e s s i o n  o f  t h e  N e v a d a  L e g i s l a t u r e  .2-1/

A l t h o u g h  t h e  c r e a t i o n  o f  a n  i n t e r m e d i a t e  a p p e x l a t e  c o u r t  

is the m o s t  o f t e n  r e c o m m e n d e d  s o l u t i o n  as w e l l  as t h e  p o s t  

f r e q u e n t l y  a d o p t e d  s o l u t i o n ,  t h e  c r e a t i o n  o f  s u c h  a c o u r t  in 

A l a s k a  w o u l d  r a i s e  s o m e  o f  t h e  s a m e  c o n s t i t u t i o n a l  q u e s t i o n s  

w h i c h  w e r e  d i s c u s s e d  a b o v e 5 4 /  in  c o n n e c t i o n  w i t h  l i m i t i n g  a p p e a l s  

o f  r i g h t  to the s u p r e m e  c o u r t .

T h e  b a s i c  q u e s t i o n  w h i c h  m u s t  b e  r e s o l v e d  is w h e t h e r  a r t i c l e  

IV, s e c t i o n  2, o f  the A l a s k a  C o n s t i t u t i o n ,  w h i c h  s p e c i f i e s  t h a t  

the s u p r e m e  c o u r t  h a s  " f i n a l  a p p e l l a t e  j u r i s d i c t i o n " ,  p r e v e n t s  the

3 1 7  S e e  A p p e n d i x  V  f o r  a c o p y  o f  t h e  N e v a d a  L e g i s l a t i o n .  

5 4 / S e e  p. 2 5 - 2 6 ,  s u p r a .
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e x e r c i s e  o f  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  b y  l o w e r  c o u r t s .  S i n c e  

n o  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  e x i s t s  in  A l a s k a ,  t h e  A l a s k a  

S u p r e m e  C o u r t  o b v i o u s l y  h a s  h a d  n o  o p p o r t u n i t y  to c o n s i d e r  t h e  

q u e s t i o n  o f  t h e  j u r i s d i c t i o n  w h i c h  m a y  b e  e x e r c i s e d  b y  s u c h  a 

c o u r t  u n d e r  t h e  c o n s t i t u t i o n  H o w e v e r ,  a n  a n a l o g o u s  q u e s t i o n  

d i d  a r i s e  i n  S t a t e  v. M a r a t h o n  O i l  C o m p a n y .1 1 /  In  t h a t  c a s e  

th e  c r i m i n a l  d e f e n d a n t  h a d  a p p e a l e d  a d i s t r i c t  c o u r t  d e c i s i o n  to 

the s u p e r i o r  c o u r t ,  a n d  t h e  s u p r e m e  c o u r t  t h e n  h a d  to c o n s i d e r  

w h e t h e r  t h e  s t a t e  c o u l d  a p p e a l  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  to 

t h e  s u p r e m e  c o u r t .  I n  c o n c l u d i n g  t h a t  the s t a t e  d i d  h a v e  the
\

r i g h t  to s u c h  a n  a p p e a l ,  t h e  c o u r t  t r e a t e d  t h e  s u p e r i o r  c o u r t  as

a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  a n d  f o u n d  t h a t  f i n a l  a p p e l l a t e

j u r i s d i c t i o n  c o u l d  n o t  l i e  in t h a t  c o u r t :

In t h i s  m a t t e r  t h e  s u p e r i o r  c o u r t  m u s t  be  
r e c o g n i z e d  as an i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  s i n c e  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  
b y  r e a s o n  o f  A r t i c l e  IV, S e c t i o n  2, o f  the 
A l a s k a  s t a t e  c o n s t i t u t i o n  r e s t s  in this 
c o u r t :

" T h e  s u p r e m e  c o u r t  s h a l l  b e  t h e  h i g h e s t  
c o u r t  o f  the S t a t e ,  w i t h  f i n a l  a p p e l l a t e  
j u r i s d i c t i o n . "

O n c e  t h e  a p p e l l a t e  p r o c e s s  is p r o p e r l y  i n v o k e d ,
[ *. f i n a l  appellate""! u r l s d i c t i o n  is i n  t h e  S u p r e m e

C o u r t ; f o r  to h o l d  o t h e r w i s e  w o u l d  c o n t r a v e n e  the 
e x p l i c i t  c o n s t i t u t i o n a l  p r o v i s i o n .  [ E m p h a s i s  
a d d e d . 156/

. 2d 293 ( A l a s k a  1 9 7 4 ) .  

56/ Id. at 295.
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I f  t h e  r i g h t  to a p p e a l  to t h e  s u p r e m e  c o u r t  f r o m  d e c i s i o n s  

o f  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  is r e t a i n e d  i n  a l l  c a s e s ,  

n o  c o n s t i t u t i o n a l  q u e s t i o n  w o u l d  a r i s e .  H o w e v e r ,  t h e  p r i m a r y  

^ p u r p o s a  o f  e s t a b l i s h i n g  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  w o u l d  

b e  to r e d u c e  t h e  c a s e l o a d  o f  t h e  s u p r e m e  c o u r t ,  a n d  r e t e n t i o n  

o f  a p p e a l s  o f  r i g h t  to t h e  s u p r e m e  c o u r t  i n  ali. c a s e s  w o u l d  

d e f e a t  t h a t  p u r p o s e .  O n  t h e  o t h e r  h a n d ,  o f  c o u r s e ,  if a p p e a l s  

o f  r i g h t  to t h e  s u p r e m e  c o u r t  a r e  a b o l i s h e d ,  t h e  i n t e r m e d i a t e  

c o u r t  o f  a p p e a l s  w o u l d  t h e n  b e  t h e  c o u r t  o f  f i n a l  a p p e l l a t e  j u r ­

i s d i c t i o n ,  a n d  a r g u a b l y  th i s  w o u l d  b e  a d i r e c t  c o n t r a v e n t i o n  o f  

a r t i c l e  IV, s e c t i o n  2, o f  t h e  c o n s t i t u t i o n ,  as i n t e r p r e t e d  i n  

M a r a t h o n .

I t  is m o r e  l i k e l y ,  h o w e v e r ,  t h a t  t h e  a b o l i t i o n  o f  a p p e a l s  

o f  r i g h t  to t h e  s u p r e m e  c o u r t  w o u l d  b e  f o u n d  n o t  to c o n t r a v e n e  

t h e  c o n s t i t u t i o n .  A n y  s t a t u t e  e s t a b l i s h i n g  a n  i n t e r m e d i a t e  

a p p e l l a t e  c o u r t  a n d  a b o l i s h i n g  a p p e a l s  o f  r i g h t  to t h e  s u p r e m e  

c o u r t  w o u l d  m o s t  l i k e l y  g r a n t  to t h e  s u p r e m e  c o u r t  t h e  a u t h o r i t y  

to  a c c e p t  p e t i t i o n s f o r  w r i t s  o f  c e r t i o r a r i  an d  to h e a r  c a s e s  

o n  t h a t  b a s i s  at its d i s c r e t i o n .  S i n c e  t h e  s u p r e m e  c o u r t  c o u l d  

e x e r c i s e  its d i s c r e t i o n  to h e a r  a n y  c a s e ,  it c o u l d  b e  f o u n d  

t h a t  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  s t i l l  l i e s  i n  t h e  s u p r e m e  

c o u r t ,  a l t h o u g h  it m a y  c h o o s e  n o t  to e x e r c i s e  t h a t  j u r i s d i c t i o n . i l /

5 7 / A s  d i s c u s s e d  a b o v e  at p. 2 5 - 2 6 ,  it a p p e a r s  t h a t  the s u p r e m e  
c o u r t  i n  S t a t e  v. 3 r o w d e r , 4 8 6  P. 2d 9 2 5  ( A l a s k a  1 9 7 1 ) ,  
i n t e r p r e t e d  t h e  e x e r c i s e o f  t h e  p o w e r  to g r a n t  c e r t i o r a r i  
to b e  e q u i v a l e n t  to t h e  e x e r c i s e  o f  f i n a l  a p p e l l a t e  j u r i s ­
d i c t i o n .  S u c h  a n  i n t e r p r e t a t i o n  w o u l d  e l i m i n a t e  a n y  
c o n s t i t u t i o n a l  p r o b l e m  w i t h  a g r a n t  o f  " f i n a l” a p p e l l a t e  
j u r i s d i c t i o n  to an  i n t e r m e d i a t e  a p p e l l a t e  co u r t .
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T h e  p r i m a r y  b e n e f i t s  w h i c h  c a n  b e  e x p e c t e d  to r e s u l t  f r o m  

t h e  c r e a t i o n  o f  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  a r e  a r e d u c t i o n  

i n  t h e  c o u r t ’s b a c k l o g  o f  c a s e s  a n d  a r e d u c t i o n  in  t h e  e l a p s e d  

t i m e  b e t w e e n  t h e  s u b m i s s i o n  o f  b r i e f s  a n d  f i n a l  d i s p o s i t i o n .  I n  

O r e g o n ,  f o r  e x a m p l e ,  t h e  a v e r a g e  n u m b e r  o f  d a y s  f r o m  s u b m i s s i o n  

o f  b r i e f s  to a f i n a l  d e c i s i o n  d r o p p e d  f r o m  2 2 1  d a y s  to 130 d a y s  

f o l l o w i n g  t h e  c r e a t i o n  o f  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in  

1 969.

If a d e c i s i o n  is m a d e  to c r e a t e  a n  i n t e r m e d i a t e  a p p e l l a t e  

c o u i t ,  d e c i s i o n s  m u s t  t h e n  b e  m a d e  o n  s e v e r a l  s u b s i d i a r y  i s s u e s  

r e l a t i n g  to s u c h  a c o u r t .  W e  h a v e  n o t  a t t e m p t e d  in t h i s  r e p o r t  

to r e s o l v e  o r  m a k e  r e c o m m e n d a t i o n s  c o n c e r n i n g  t h e s e  s u b s i d i a r y  

i s s u e s ,  b u t  t h e  f o l l o w i n g  a r e  i l l u s t r a t i v e  o f  s o m e  o f  t h e  m a j o r  

i s s u e s .  T h e  p r i m a r y  q u e s t i o n  w h i c h  m u s t  b e  r e s o l v e d  is w h a t  

t h e  j u r i s d i c t i o n  o f  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  s h o u l d  b e . 53/ 

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  

m a k e  t h e  f o l l o w i n g  r e c o m m e n d a t i o n  r e l a t i n g  to j u r i s d i c t i o n :

5 3 / In t h e  D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , s u p r a , n o t e  1 7 , 
r o  s p e c i f i c  r e c o m m e n d a t i o n s  w e r e  m a d e  as to t h e  j u r i s ­
d i c t i o n  o f  t h e  p r o p o s e d  i n t e r m e d i a t e  a p p e l l a t e  c o u r t .
H o w e v e r ,  at  its m e e t i n g  o n  J u l y  20, 1977, t h e  c o m m i t t e e  
d e c i d e d  to  i n c l u d e  a d e f i n i t e  j u r i s d i c t i o n a l  s t a t e m e n t  
in its f i n a l  r e p o r t ,  a n d  t h a t  s t a t e m e n t  is e x p e c t e d  to 
r e c e i v e  f i n a l  c o m m i t t e e  a p p r o v a l  o n  S e p t e m b e r  16, 1977.
C a r o l  B i a n c h i ,  A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  C o u r t s  f o r  
the S t a t e  o f  Id a h o ,  t e l e p h o n e  c o n v e r s a t i o n  o n  J u l y  29, 1 9 7 7 .



E v e r y  l e v e l  a n d  d i v i s i o n  o f  a p p e l l a t e  c o u r t  
s h o u l d  h a v e  a u t h o r i t y  to h e a r  a l l  t y p e s  of 
c a s e s ;  a p p e l l a t e  c o u r t s  o f  s p e c i a l i z e d  s u b j e c t -  

m a t t e r  j u r i s d i c t i o n  s h o u l d  n o t  b e  e s t a b l i s h e d .
A n  a p p e l l a t e  c o u r t  s h o u l d  h a v e  j u r i s d i c t i o n  of 
o r i g i n a l  p r o c e e d i n g s  f o r  m a n d a m u s ,  p r o h i b i t i o n ,  
i n j u n c t i o n ,  a n d  s i m i l a r  r e m e d i e s ,  c o m p a r a b l e  
b u t  s u b o r d i n a t e  to t h a t  o f  t h e  S u p r e m e  C o u r t ,  
to p r o t e c t  i t s  s u p e r v i s o r y  a u t h o r i t y .59/

T h e  p r i m a r y  r e a s o n  s t a t e d  i n  t h e  C o m m e n t a r y  f o r  n o t  e s t a b l i s h i n g

c o u r t s  o f  s p e c i a l i z e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  is t h a t  " t h e

a p p e l l a t e  c o u r t  f u n c t i o n  o f  d e v e l o p i n g  t h e  l a w  c a n n o t  b e  p e r f o r m e d

in  a c o h e r e n t  a n d  c o n s i s t e n t  w a y  i f  j u r i s d i c t i o n a l  d i v i s i o n s  c o m p e l

t h e  l a w ' s  f a b r i c  to b e  m a d e  in a d e c i s i o n a l  p a t c h w o r k . "6 0 /

A n o c h e r  i s s u e  w h i c h  m u s t  b e  r e s o l v e d  is h o w  a p p e a l s  s h o u l d  b e

l o d g e d  w i t h  t h e  i n t e r m e d i a t e  c o u r t .  T h e  A m e r i c a n  B a r  A s s o c i a t i o n

s t a n d a r d  o n  t h i s  p o i n t  r e a d s  as f o l l o w s :

A p p e l l a t e  r e v i e w  s h o u l d  b e  i n i t i a t e d  b y  a s i n g l e  
f i l i n g  p r o c e d u r e  e f f e c t i v e  f o r  t h e  a p p e l l a t e  
c o u r t  as a w h o l e .  D o c k e t i n g  o f  c a s e s  w i t h i n  t h e  
a p p e l l a t e  c o u r t  a n d  t r a n s f e r  o f  c a s e s  b e t w e e n  
l e v e l s  o r  d i v i s i o n s  o f  f.ie c o u r t  s h o u l d  b e  b y  
s i m p l e  m o t i o n  o r  o r d e r .11/

I n  l i n e  w i t h  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  r e c o m m e n d a t i o n s ,  a o n e -

f i l i n g / o n e - f e e  p r o c e d u r e  h a s  b e e n  r e c o m m e n d e d  f c r  t h e  p r o p o s e d

i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in I d a h o .62/

5 9 / AfiA S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  at 33.

60/ Id. at 37.

61/ Id. at 33.

62/ D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , supra, n o t e  16,
at 41-42.
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S t i l l  a n o t h e r  m a t t e r  a b o u t  " h i c h  d e c i s i o n s  m u s t  b e  m a d e  

is t h e  p r o c e s s  o f  a p p e a l i n g  c a s e s  f r o m  t h e  i n t e r m e d i a t e  

a p p e l l a t e  c o u r t  to t h e  s u p r e m e  c o u r t .  T h e  A m e r i c a n  B a r  A s s o ­

c i a t i o n  s t a n d a r d  o n  t h i s  p o i n t  r e a d s  as f o l l o w s :

A p p e a l  as  o f  r i g h t  s h o u l d  b e  to t h e  i n t e r m e d i a t e  
a p p e l l a t e  c o u r t  o n l y .  R e v i e w  b y  t h e  S u p r e m e  C o u r t  
s h o u l d  b e  a v a i l a b l e  o n l y  at  t h e  d i s c r e t i o n  o r  w i t h  
t h e  p e r m i s s i o n  o f  c h a t  c o u r t ,  b y  c e r t i o r a r i  or  
s i m i l a r  p r o c e d u r e ,  i n c l u d i n g  d i s c r e t i o n  to a l l o w  
a n  a p p e a l  d i r e c t l y  f r o m  t h e  t r i a l  c o u r t  i n  c a s e s  
o f  g r e a t  e m e r g e n c y  a n d  i m p o r t a n c e . 63/

T h e  C o m m e n t a r y  e x p l a i n s  t h e  r a t i o n a l e  f o r  t h i s  p o s i t i o n :

[A] l i t i g a n t  s h o u l d  h a v e  o n l y  o n e  a p p e a l  of  
r i g h t ,  to t h e  i n t e r m e d i a t e  a p p e l l a t e  court.
R e v i e w  b y  t h e  h i g h e s t  a p p e l l a t e  c o u r t  is 
d e s i g n e d  to s e r v e  t h e  g e n e r a l  p u b l i c  in the 
p r o p e r  a d m i n i s t r a t i o n  a n d  d e v e l o p m e n t  o f  t h e  
l a w  a n d  o n l y  s e c o n d a r i l y  t h e  i n t e r e s t  o f  
l i t i g a n t s  i n  h a v i n g  t h e i r  c a s e s  c o n s i d e r e d  
b y  t h e  h i g h e s t  j u d i c i a l  a u t h o r i t y .  A c c o r d i n g l y ,  
r e v i e w  b y  t h e  h i g h e s t  a p p e l l a t e  c o u r t  s h o u l d  
b e  a v a i l a b l e  o n l y  w i t h  its p e r m i s s i o n .  T h e r e  ji  
s h o u l d  b e  n o  c a t e g o r y  o f  c a s e s  i n  w h i c h  s u c h  M 
r e v i e w  is m a n d a t o r y ,  e v e n - - a s  is n o w  r e q u i r e d  1 
i n  s o m e  s t a t e s - - i n  c a p i t a l  c a s e s .  A t  t h e  s a m e  
time, t h e  h i g h e s t  c o u r t  s h o u l d  h a v e  a u t h o r i t y  
to p e r m i t  a n  a p p e a l  to b y p a s s  t h e  i n t e r m e d i a t e  
a p p e l l a t e  c o u r t  w h e r e  t h e r e  is u r g e n t  p u b l i c  
n e c e s s i t y  to do  s o - - f o r  e x a m p l e  in l i t i g a t i o n  
i n v o l v i n g  i m p e n d i n g  e l e c t i o n s  o r  d e a d l o c k e d  
d i s p u t e s  as to t h e  a u t h o r i t y  o f  g o v e r n m e n t  
o f f i c i a l s .64/

T h e  I d a h o  c o m m i t t e e  a p p r o v e d  t h i s  c o n c e p t  o f  d i s c r e t i o n a r y  a p p e a l s  

w i t h  t h i s  c o m m e n t :  " I f  a c o u r t  s y s t e m  p r o v i d e s  f o r  a u t o m a t i c

6 3 / A 3 A  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  at 33.



s.

r e v i e w  both, at a n  i n t e r m e d i a t e  l e v e l  a n d  b e f o r e  t h e  c o u r t  o f  

l a s c  r e s o r t ,  n o  u s e f u l  p u r p o s e  is s e r v e d  b y  a n  i n t e r m e d i a t e  

a p p e l l a t e  c o u r t . "£ 1 /

O t h e r  m a t t e r s  w h i c h  a l s o  w o u l d  r e q u i r e  a t t e n t i o n  a r e  

t h e  n u m b e r  o f  j u d g e s  o n  a n  i n t e r m e d i a t e  c o u r t ,  h o w  t h o s e  j u d g e s  

w o u l d  b e  s e l e c t e d ,  a n d  w h a t  s t a f f  w o u l d  b e  r e q u i r e d  f o r  a n  i n t e r­

m e d i a t e  c o u r t .

T h e  c l e a r  a d v a n t a g e  o f  e s t a b l i s h i n g  a n  i n t e r m e d i a t e  a p p e a l s  

c o u r t  is t h a t  it p e r m i t s  t h e  S u p r e m e  C o u r t  to c o n t r o l  its c a s e ­

l o a d  v i a  the e x e r c i s e  o f  d i s c r e t i o n a r y  r e v i e w .  T h e  f o l l o w i n g  

t a b l e  is an e x c e r p t  f r o m  a r e p o r t  p r o v i d e d  b y  t h e  A r i z o n a  

S u p r e m e  C o u r t ,  a n d  i l l u s t r a t e s  h o w  t h a t  c o u r t  h a s  k e p t  p a c e  

f r o m  1 9 6 5  to the p r e s e n t ,  w h i l e  d u r i n g  the s a m e  p e r i o d  e x p e r ­

i e n c i n g  an  i n c r e a s e  in f i l i n g s  o f  n e a r l y  3 0 0 %

F I L I N G S D I S P O S I T I O N S

T E R M .  W / 0  C A S E S

Y E A R F I L E D T O T T E N '

O P I N I O N S
' M E M O R A N D U M T o l A t

W R I T T E N
O P I N I O N S

P E N D I N G  
D E C .  31

19 6 5 7 2 1 ' 1/6 0 1/6 262 4 6 2
1 9 6 6 449 192 0 192 313 373
1 9 6 7 448 158 0 158 4 0 1 258
1 9 6 8 531 1 6 4 0 1 6 4 347 269
1 9 6 9 575 205 0 205 3 6 0 320
1 9 7 0 709 2 2 4 0 2 2 4 493 331
1 9 7 1 688 186 0 186 4 8 2 383
1 9 7 2 701 191 0 191 528 385
1 9 7 3 714 230 56 286 4 7 3 341
1 9 7 4 713 210 109 319 4 3 7 3 5 0
1 9 7 5 799 222 68 2 9 0 659 30 7
1 9 7 6 921 135 84 269 7 7 4 327

D r a f t  I d a h o  A c n e l l a t e C o u r t  R - s Oort , :supra, n o t e  17, a t "T?....4m •

66/ T h e  A r i z o n a  C o u r t  o f  A p p e a l s  w a s  e s t a b l i s h e d  in 1965.
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A n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  w i l l  b r i n g  l o n g  

t e r m  a n d  s u b s t a n t i a l  r e l i e f  to t h e  S u p r e m e  C o u r t ' s  w o r k ­

l o a d  p r o b l e m s .  T h e  c o s t  o f  e s t a b l i s h i n g  an  i n t e r m e d i a t e  c o u r t  

o f  a p p e a l s  c o n s i s t i n g  o f  t h r e e  j u d g e s ,  a n d  i n c l u d i n g  t w o  l a w  

c l e r k s  a n d  a s e c r e t a r y  f o r  e a c h  j u d g e  w o u l d  b e  $ 4 4 0 , 0 0 0  f o r  

t h e  f i r s t  y e a r  a n d  $ 4 2 5 , 0 0 0  f o r  e a c h  y e a r  t h e r e a f t e r . Q U

I I I . C O N C L U S I O N S  A N D  R E C O M M E N D A T I O N S  

If t h e  a p p e l l a t e  c a s e l o a d  c o n t i n u e s  to i n c r e a s e  at  t h e  

r a t e  o f  r e c e n t  y e a r s , a n  i n t e r m e d i a t e  court; o f  a p p e a l s  is 

t h e  m o s t  d e s i r a b l e  l o n g  t e r m  s o l u t i o n .  P a n e l s  m a y  p r o v i d e  

s o m e  s h o r t  t e r m  r e l i e f ,  b u t  as the r e p o r t  d e m o n s t r a t e s ,  t h e  

w o r k l o a d  r e d u c t i o n s  a r e  p r o b a b l y  n o t  g o i n g  t o  b e  as s i g n i f i c a n t  

in p r a c t i c e  as t h e y  a p p e a r  to b e  in t h e o r y .  F u r t h e r ,  w h i l e  t h e  

e f f e c t  o f  the d i l u t i o n  o f  t h e  l a w - m a k i n g  f u n c t i o n  c a n n o t  b e  

q u a n t i f i e d ,  i t  is n o n e t h e l e s s  a s e r i o u s  c o n c e r n  a n d  s h o u l d  n o t  

b e  s e t  a s i d e  l i g h t l y .  A n d  as n o t e d  in t h e  r e p o r t ,  t h e  p r o c e d ­

u r e s  s u g g e s t e d  f o r  m e e t i n g  t h i s  c o n c e r n  (by p e r m i t t i n g  i n d i v i ­

d u a l  j u s t i c e s  to t r a n s f e r  a n y  c a s e  f r o m  a p a n e l  to the f u l l  

c o u r t )  n o t  o n l y  d i m i n i s h  t h e  o v e r a l l  a d v a n t a g e s  o f  u s i n g  p a n e l s ,  

b u t  a r e  l i k e l y  to r e s u l t  i n  a n  i n c r e a s e  in  t h e  a m o u n t  o f  w o r k  

s p e n t  o n  a c a s e  t h a t  is c o n s i d e r e d  o n c e  b y  a p a n e l  a n d  a g a i n  

b y  t h e  f u l l  co u r t .

5 7 7  T h e s e  f i g u r e s  do n o t  t a k e  s p a c e  r e q u i r e m e n t s  i n t o  

a c c o u n t .



B a s e d  on  t h e  N a t i o n a l .  C e n t e r 's a p p e l l a t e  p r o j e c t ,  it is 

s a f e  t o  c o n c l u d e  t h a t  t h e  u s e  o f  c e n t r a l  r e s e a r c h  s t a f f  w i l l  

c o n t r i b u t e  to t h e  m o r e  e f f i c i e n t  a n d  e x p e d i t i o u s  d i s p a t c h  o f  

t h e  c o u r t ' s  b u s i n e s s ,  w h e t h e r  c o m b i n e d  w i t h  o n e  o r  me 

t h e  o t h e r  s u g g e s t e d  s o l u t i o n s  d i s c u s s e d ,  o r  b y  i t s e l f .  U n f o r t ­

u n a t e l y ,  t h e  w o r k l o a d  r e d a c t i o n s  t h a t  c a n  b e  e x p e c t e d  f r o m  t h e  

u s e  o f  c e n t r a l  s t a f f  c a n n o t  b e  q u a n t i f i e d ,  as c a n  the u s e  o f  

p a n e l s ,  w i t h o u t  s o m e  e x p e r i e n c e  to d r a w  u p o n .  S i m i l a r l y ,  u n t i l  

t h i s  e x p e r i e n t i a l  b a s e  c a n  b e  e s t a b l i s h e d ,  t h e  o p t i m u m  s i z e  

o f  c e n t r a l  s t a f f  c a n n o t  be d e t e r m i n e d  o r  r e l a t e d  s t a t i s t i c a l l y  

t o  c a s e l o a d  f i g u r e s . W h i l e  t h e  c o u r t  m i g h t  u n d e r s t a n d a b l y  

c h o o s e  to e x p e r i m e n t  w i t h  p a n e l s  b e c a u s e  o f  t h e  e s t i m a t e s  o f  

w o r k l o a d  r e d u c t i o n  a r e  to s o m e  d e g r e e  q u a n i t i f i a b l e  r a t h e r  

t h a n  a w a i t  t h e  r e s u l t s  o f  t h e  u s e  o f  c e n t r a l  s t a f f ,  t h e  u s e  o f  

p a n e l s  c a n n o t  b e  r e c o m m e n d e d  as a  d e s i r a b l e  s o l u t i o n .

A s  a f i n a l  n o t e ,  t h e  s o l u t i o n s  d i s c u s s e d  in  t h e  r e p o r t  a r e  

n o t  m u t u a l l y  e x c l u s i v e ,  a n d  o b v i o u s l y  a large, v a r i e t y  o f  c o m ­

p a t i b l e  c o m b i n a t i o n s  of  s o l u t i o n s  c o u l d  b e  c o n s i d e r e d ,  (For 

e x a m p l e ,  it w o u l d  b e  p o s s i b l e  to i n c r e a s e  t h e  s i z e  o f  t h e  c o u r t  

a s  w e l l  as i n s t i t u t e  p a n e l s ,  a n d  t h i s  c o m b i n a t i o n  m i g h t  b e  

i n s t i t u t e d  e i t h e r  w i t h  o r  w i t h o u t  a c e n t r a l  r e s e a r c h  s t a f f . )  

H o w e v e r ,  b e c a u s e  o f  the n u m b e r  o f  s u c h  c o m b i n a t i o n s ,  a n d  in 

o r d e r  to k e e p  t h e  r e p o r t  a m a n a g e a b l e  size, w e  h a v e  d e a l t  w i t h  

e a c h  s o l u t i o n  i n d i v i d u a l l y .  T h e  r e c o m m e n d a t i o n s  t h a t  f o l l o w  

do a s s u m e  t h a t  c o m b i n a t i o n s  o f  i.olutions w i l l  b e  c h o s e n .



R e c o m m e n d a t i o n s

1. T h e  S u p r e m e  C o u r t  s h o u l d  n o t  s e e k  to i n c r e a s e  t h e  

s i z e  o f  t h e  c o u r t .

2. T h e  C o u r t  s h o u l d  n o t  e s t a b l i s h  a p a n e l  s y s t e m .  H o w ­

e v e r ,  i f  t h e  C o u r t  c h o o s e s  to e s t a b l i s h  p a n e l s ,  it is r e c o m m e n d e d

(a) r o r  e a s e  o f  a d m i n i s t r a t i o n ,  f i v e  p a n e l s  

s h o u l d  b e  u s e d  r a t h e r  t h a n  t e n  u n l e s s  t h e  c o u r t  

b e l i e v e s  it is i m p o r t a n t  to h a v e  a l l  p o s s i b l e  c o m­

b i n a t i o n s  o f  j u s t i c e s  s i t t i n g  o n  t h e  p a n e l s .

(b) F o r  t h e  r e a s o n s  d i s c u s s e d  e a r l i e r  in the 

r e p o r t ,  s u p e r i o r  c o u r t  j u d g e s  s h o u l d  n o t  b e  u s e d  

i n i t i a l l y  o n  t h e  p a n e l s  e x c e p t  w h e n  n e c e s s a r y  to 

r e p l a c e  a d i s q u a l i f i e d  j u s t i c e .  I f  e x p e r i e n c e  d e m o n­

s t r a t e s  t h a t  t h e  p a n e l s  a r e  c o n s i d e r i n g  a f a i r  

n u m b e r  o f  c a s e s  t h a t  i n v o l v e  n o  s i g n i f i c a n t  n e w  

s t a t e m e n t s  o f  law, t h e n  s u p e r i o r  c o u r t  j u d g e s

m i g h t  a p p r o p r i a t e l y  b e  a s s i g n e d  to p a n e l s  f o r  t h e s e  

t y p e s  o f  c a s e s .

(c) T o  i n s u r e  m a x i m u m  b e n e f i t  in w o r k l o a d  

r e d u c t i o n s  f r o m  the u s e  o f  p a n e l s , t h e  C o u r t  s h o u l d  

n o t  i m p l e m e n t  t h e  s y s t e m  u n t i l  it has d e v e l o p e d  

s t a n d a r d s  f o r  i d e n t i f y i n g  c a s e s  t h a t  s h o u l d  be  h e a r d  

b y  p a n e l s  a n d  u n t i l  t h e  n e w l y  e s t a b l i s h e d  c e n t r a l  

r e s e a r c h  p o s i t i o n  h a s  d e v e l o p e d  i t s  s c r e e n i n g  c a p a­

b i l i t i e s  .
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(d) T h e  Court, s h o u l d  e s t a b l i s h  p r o c e d u r e s  f o r  

t r a n s f e r r i n g  c a s e s  f r o m  t h e  p a n e l s  to t h e  f u l l  

c o u r t  a n d  i n c l u d e  t h e s e  i n  t h e  p r e v i o u s l y  a d o p t e d  

i n t e r n a l  o p e r a t i n g  p r o c e d u r e s .

3. T h e  C o u r t  s h o u l d  n o t  s e e k  to l i m i t  t h e  r i g h t  o f  a p p e a l .  

H o w e v e r ,  t h e  C o u r t  s h o u l d  c o n s i d e r  a d o p t i o n  o f  t h e  f o l l o w i n g :

s t i p u l a t e  t o  a d i s p o s i t i o n  w i t h o u t  o p i n i o n ,  s u b j e c t  

to t h e  C o u r t  * s a p p r o v a l ;

(b) a r u l e  a m e n d m e n t  l i m i t i n g  t h e  r i g h t  to o r a l  

a r g u m e n t  i n  r o u t i n e  c a s e s  ( a l o n g  t h e  l i n e s  o f  t h e  

p r o c e d u r e  f o l l o w e d  b y  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l s  of C a l i f o r n i a ) ;

(c) a f i r m  p o l i c y  o f  a w a r d i n g  s u b s t a n t i a l  a t t o r n e y  

f e e s  to t h e  p r e v a i l i n g  a p p e l l e e  in  a f r i v o l o u s  a p p e a l .

4. T h e  C l e r k  o f  the S u p r e m e  C o u r t  s h o u l d  c a r e f u l l y  m o n i t o r

the w o r k  o f  t h e  n e w l y  e s t a b l i s h e d  c e n t r a l  r e s e a r c h  p o s i t i o n  a n d

a t t e m p t  to d e v e l o p  a q u a n t i f i a b l e  m e a s u r e  o f  t h e  w o r k l o a d

r e d u c t i o n s  a c h i e v e d  b y  t h e  p o s i t i o n .  P r e f e r a b l y ,  s u c h  a m e a s u r e

s h o u l d  b e  c a l c u l a t e d  i n  a w a y  t h a t  t h e  n u m b e r  o f  c e n t r a l  s t a f f  

p o s i t i o n s  n e e d e d  c a n  b e  d i r e c t l y  r e l a t e d  to c a s e l o a d .

5. J T h e  C o u r t  s h o u ld r e q u e s t  t h e  A d m i n i s t r a t i v e  D i r e c t o r  

to b e g i n  p l a n n i n g  for the e s t a b l i s h m e n t  o f  a n  i n t e r m e d i a t e  

c o u r t  of  a p p e a l s  as s o o n  as p o s s i b l e .  R e c o m m e n d a t i o n s  s h o u l d

b e  p r e p a r e d  f o r  t h e  C o u r t ' s  c o n s i d e r a t i o n  c o n c e r n i n g  the 

f o l l o w i n g  m a t t e r s :

(a) a r u l e  a m e n d m e n t  to p e r m i t  t h e  p a r t i e s  to



q  (a) T h e  n u m b e r  o f  j u s t i c e s  a n d  p e r s o n a l  s t a f f  r e q u i r e d ;

(b) J u r i s d i c t i o n  o f  t h e  i n t e r m e d i a t e  c o u r t  a n d  t h e  

s u p r e m e  c o u r t ;

(c) R e q u i r e m e n t s  r e l a t i n g  to t h e  c l e r k ’s o f f i c e  s t a f f ,  

i n c l u d i n g  r e c o m m e n d a t i o n s  f o r  c o n s o l i d a t e d  v e r s u s  

s e p a r a t e  o f f i c e s ;

(d) F a c i l i t i e s  r e q u i r e m e n t s  a n d  a l t e r n a t i v e s  f o r  

p r o v i d i n g  n e c e s s a r y  s p a c e ;

Ce) T r a n s i t i o n a l  m e a s u r e s  to d e a l  w i t h  c a s e s  a l r e a d y  

f i l e d  i n  t h e  s u p r e m e  c o u r t  w h e n  t h e  i n t e r m e d i a t e  

c o u r t  is r e a d y  to b e g i n  o p e r a t i o n s ; a n d

Cf) A  d e t a i l e d  a n a l y s i s  o f  t h e  f i s c a l  i m p a c t  o f  t h e

r e c o m m e n d a t i o n s  a n d  a n y  a l t e r n a t i v e  r e c o m m e n d a t i o n s
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ALASKA SUPREME COURT
J a n u a r y  1 , 1976- D e c e m b e r  31, 1976*

APPEALS (Including Sentence Appeals) 
Pe nding at Start 241
Filed 364
T e r m i n a t e d  241
**Opinions Filed 123 

Other Dispositions 118
2 4 1

Petitions for R e v i e w ana O r i g i n a l  Proceedin gs
Pending at Start 1 7 "
Filed 102
Termin ated 94
**0pinions Filed 25

R e v i e w  Denied 52
Other Dispositions 17

94

***Motions and Petitions for R e h e a r i n g  
Pending at Start Mot A v a i l a b l e
Filed and Termin a t e d  340

*Source: C lerk of the A l a s k a  Supreme Court

**Opinions filed include total of 16 per curium opinions 
and 2 cases d i s p o s e d  of by special summary order of 
the Court. The total n u m b e r  opinions filed in 1976 ,
was 133. The total shown here is great er because c " £
the separata. of cro ss-appeals disposed of by
Saffie'^pLnion as the first appeal.

***Estimated. Excludes a p p r o x i m a t e l y  500 routine motions 
for extension of time, etc.

2 *
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APPEALS
lending at start 218
F i l e d  253
T e r m i n a t e d  155

Opinions F i l e d  84
W i t h d r a w n  or dis- 50 
conti n u e d  

D ismissed on M o t i o n  14 
Other 7

T O

O R I G INAL PROCEEDINGS
Pending at start 3
Filed 12
T e r m i n a t e d  11

Opinion Filed 5
\ Other 6

IT

M O T I O N S / P E T TTIONS FOR REHE A RING 
Pending at start 7
Filed 375
T ermin a t e d  354

Opinion Filed 6
Other 348

T O

*Source: Hawaii 1976 A n n u a l  Report
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 I--------------------------------------------------------------------------

IDAHO SUPREME COURT 
J a n u a r y  I, 1 9 7 6 -De cember 31, 1976*

A P P E A L S
P e n ding at start 312
F i l e d  295
T e r m i n a t e d

Opinions filed 136 228
(Includes 29 P.C.'s)

Other 92

O R I GINAL  P ROCEED INGS
F e n d i n g  at start 3
F i l e d  32
T e r m i n a t e d  20

Opinion filed 4
Other 16

M O T I O N S / P E T I T I O N S  F O R  R E H  
Pe nding at start 823
Fi l e d  794
T e r m i n a t e d  Not Available

*Source: Idaho A d m i n i s t r a t i v e  D i r e c t o r  cf Courts
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MAINE SUPREME COURT
January 1, 1976-December 31, 1976*

APPEALS
Pending  at start 
Filed
T e r m i n a t e d

Opinion
(Includes 11 P.C. 
and 2 "advisory" 
opinions) 

D ismissed

168

ORIGI N A L  P R OCEEDI NGS 
Not available

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G  
Not available

*Source: State of Maine, A d m i n i s t r a t i v e  Offic e of Courts.
1977 Annual Report.
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NEVADA SUPREME COURT
January 1, 1976-December 31, 1976*

A P PEA LS
Pe n d i n g  at start 
F i l e d
T e r m i n a t e d * *

256
607

O R I G I N A L  PROCEED INGS 
Pe n d i n g  at start 
Filed
Te r m i n a t e d * *

(Included in 256 above) 
120

M O T I O N S / P E T I T I O N S  FOR R EHEARING
Pe nding at start
Filed
Te r m i n a t e d * *

(Included in 256 above) 
59

T O T A L  DISPOSITIONS 
By order of court 
By o p inio n 
C o n s o l i d a t e d  cases

535
252
16

M 5

803

*Source: Statistics p r o vide d by Nevada Supreme Court

**The n umbe r of each type of proceedings terminated was not 
b r o k e n  out from total dispositions.
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1TEW HAMPSHIRE SUPREME COURT
J u l y  11, 1974-J u n e  30, 1975*

Includes 38 P.C.
15 M e m o r a n d u m  
15 "Opinions o f  Justi ces"

O R I G I N A L  P R O C E E D I N G S  
Not A v a i l a b l e

M O T I O N S / P E T I T I O N S  F O R  REH. 
Not A v a i l a b l e

*Source: 17 N e w  H a m p shire  Bar Journal 3 (1976)

A P P E A L S
P e n d i n g  at start 
F i l e d
T e r m i n a t e d  b y  o p i nion

Not A v a i l a b l e  
N o t  A v a i l a b l e  

205
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AP PEALS
f e n d i n g  at start 
F i l e d
T e r m i n a t e d

O p ini on
D i s m i s s e d
Other

OR I G I N A L  P R O C E E D I N G S
T O r i ginal P r o c e e d i n g s  are included in the appeals.)

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G  
(Includes only P etit i o n s  for Rehearing) 
P e n ding at start 
Filed
T e r m i n a t e d  
(Denied a p p a r e n t l y  20
w i t h o u t  opinion)

^Source: N a t i o n a l  C e n t e r  for State Co urts--Wi l l i a m s b u r g
Project.
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VERMONT SUPREME COURT
January 1, 1976-December 31, 1976*

APPEALS
P e ndi ng at start 
Filed
T e r m i n a t e d

Opinion
(Includes 21 P.C.) 

W i t h d r a w n  or D i s­
continued 

D i s m i s s e d  on m o t i o n  
Other

286
351
346

141112
93

O R I G I N A L  P R OCEEDIN GS
Pending  at start 1
F i l e d  15
T e r m i n a t e d  14

Opinion 3
(Includes 2 P.C.)

W i t h drawn 1
Dismis sed by Court 10

ITT

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G **
Pending at start 3
Filed 12
Te r m i n a t e d  15

* S o u r c e : "Judicial Statistics, State of Vermont,"
Office of the Court Admini s t r a t o r  1976.

**Include s P e t i tions for Re hearing onlv.
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WYOMING SUPREME COURT
January 1, 1976-December 31, 1976*

APPEALS
Pending at start 
F iled
Te r m i n a t e d

N ot A v a i l a b l e  
138 
116

By Opinion
Dismis sed
Other

75
34
7

ITS

ORIGIN AL PROCEEDING S 
Not Ava ilable

MOTION S / P E T I T I O N S  F O R  REHEARIN G 
Not Available

*Source: National Center for State Courts - W i l l i a m s b u r g
Project.
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APPENDIX III

Recrui t m e n t  Bulletin for Staff A t t o r n e y  P o s ition



ALASKA COURT SVST
AN EQUAL OPPORTUNITY EMPLOYER
RECRUITMENT BULLETIN

JOB TITLE SALARY LOCATION

SUPREME COURT $2,296./mo. to start JUNEAU
’ ; STAFF ATTORNEY (Range 20/22*)

Job D u t i e s :

U n d e r  the general direction of the Clerk of the Supreme C ourt performs legal re s e a r c h  

rela t e d  to cases and o t h e r  matters filed in Supreme Court. Reviews all appeals w h i ch  

have been fully briefed. Recommends c o n s o l i d a t i o n  for a r g u me n t  of appeals which 

i nvol v e  s i m i l a r  legal issues. Proposes p o s s ib l e  d i s p o s i t io n  o f  routine cases.

Reviews Petitions for Review requiring e x t e n si v e  legal research and p r e p a r at i o n  o f  

m e m o r a n d a  r e c o m m e n d i n g a ppropriate diSDOsition. Reviews, researches and makes p r e­

liminary analysis of complex motions pres e n t e d  to the court. Reviews and r e searches 

the briefs and records in sentence appeals and prepares m e m o r a n d a  for the Court 

c o n c e r n i n g p o s s i bl e  disposition. Assists Clark o f  Court in scheduling e x pedited, 

c o m p l i c a t e d  appeals before the Supreme Court. Works w i t h  the Clerk of C ourt in the 

p r e p ar a t i o n  of c c m o l i c a t e d  records on appeal. D e v e l o p s  a p p r o p r i a t e  systems for 

e f f i c i e n t l y  a c c o m p l i s h i n g  the duties of the position.

M i n i m u m  R e c u i r e m e n t s :

G r a d ua t i o n  from an accredited law school and ei t h e r  memb e r s h ip  in a state bar or 

c u r r e n t  active p u r s u i t  of membership. Previous legal e x p e r i e n c e  w o u l d  be v a l u a d e .

* This position is flexibly-staffed, salary range 20/22. The successful ap p l i ca n t  

will be hired at salary range 20. A f t e r  six months o f  successful job p e r f o r m an c e  

and adm i s s i o n  to the Alaska Bar A ss o c i a t i o n the employee may be p r o mo t e d  to a salary 

range 22.

Selection Process:

A D p l i ca n t s  m ust m eet the m i n i m u m requirements as stated above. The m o s t  qua l i fi e d  

a p plicants will be invited to a personal interview.

How to A o o l y :

A p plicants s.nould submit an Alaska Court System applic a t i o n  to the Personnel Office 

at 3C3 "K" Street, Anchorage, Alaska 99501. Applications may also be submitted to 

the Personnel Clerk, Room 241 at the Juneau court building. A p p li c a t i o n s  m ust be 

filec no later than July 5. 1977.

APPLICATIONS FRCM M I N O R I T I E S  AR E  ENCOURAGED

Data of Bulletin: 5/24/77
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A P P E N D I X  IV 

Summaries of Articles



APPELLATE COURT R E F O R M  
45 M i s s i s s i p p i  L a w  J o u r n a l  121 (1974)

l r -T h e  function of the highest court of any state is jtc~fold: 

To correct errors m a d e  in the d e t e rminat ion of the rights of the 

litigants and, m o r e  importantly, to d etermine the standards b y

w h i c h  persons w i t h i n  the jurisdiction are to c o n d u ct their 

a f f a i r s . W h e r e  such a court is d e la yed in the p e r f o r m a n c e  of 

these two duties, the ends of justice are not served. Increases 

in the w o r k l o a d  of a highest court of a j u r i s d i c t i o n  either 

r educ e the amount of time w h i c h  m a y  be spent on a case or increase 

the time required to dispose of all cases b e f o r e  the court. An 

i ncrease in a p p e l late w o r k l o a d  u l t i m a t e l y  ca: _s delay w h i c h  is

r e g a r d e d  by m o s t  judicial reformers as inherently evil.

T h e  w o r k l o a d  of n e a r l y  every h i g h  court has substanti ally 

increa sed and shows no signs of subsiding. Two m e thods of 

reducin g the w o r k l o a d  and congestion rf appellate courts are:

(1) Tho se w h i c h  increase effic iency of the court and (2) 

those w h i c h  reduce the amount of w o r k  r e q u ired of the judges of 

the h i ghest court.

I. INCREASE IN EFFICI E N C Y

E f f i c i e n c y  of the court can be d r ama tically improved by the 

use of a p r o fessional court administrator. This is a gene rally 

accep t e d  technique and is utili zed by the m a j o r i t y  of all of the 

states. Another m e t h o d  is for the highest court to exercise its
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r u l e m a k i n g  p ower in order to increase the e f f i c i e n c y  of judic ial 

operation. C o n t r o l l i n g  oral arguments and the expeditious use 

of law clerks are also means of incre a s i n g  the effici e n c y  of the 

h i g h  court. Oth er m e thods are the r e d u c t i o n  in the size of

II. R E D U C T I O N  IN THE W O R K L O A D  P E R  JUSTICE 

An o t h e r  solution to case o v e r l o a d  problems is to r edu ce the

n u m b e r  of cases h a n d l e d  b y  each justice. This can be a c c o m­

pl i s h e d  by: (1) Incre asing the n u m b e r  of jus tices on the court;

(2) hearing cases in panels; (3) u sing court commissioners;

(4) taking l egislative action to reduce the n u m b e r  of cases 

eligible for appeal. All of the above m e t h o d s  have numerous 

disadv antages but w i t h  m o d i f i c a t i o n s  can be u s e d  in certain c i r­

cumstances .

T he m o s t  permanent and effective w a y  of red ucing the w o r k­

load of a highest level of a state court s y stem is the creation 

of a lower a ppellate court. As of 1971, at least 23 states had 

a lower appellat e level in their court system. This m e t h o d  of 

w o r k l o a d  r e d u c t i o n  is g r e a t l y  favored by b o t h  judges n d  c o m m e n­

tators. The benefits of introduction of a lower aDuellate courtk A

into a court system are: (1) The lower appellate ccurt can

reduce the w o r k l o a d  of the highest a p p e llate court thus allowing 

an improved w o r k  product; (2) it allows a d i v isio n of the w o r k l o a d

records and briefs and use of m e r i t  s e l e ctio n in judges.

III. CREATION OF A  P E I M A N E N T  L O W E R  A P P E L L A T E  COURT
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b e t w e e n  the lower and highest  appellate court k e eping both 

from being overworked; (3) it allows the traditional A m e rica n 

concept of the r i g h t  to one appeal in every case to be retained; 

and (4) in some cases allows the appellate court to accommodate 

m o r e  litigants. O bjec t i o n a b l e  characteristics to the creation 

of an i n term ediate appellate court are: (1) Incr eased expense

to the taxpa yer for additional courts; (2) instances of double 

appeals causing incr eased delay and expense to the litigants and

(3) the c r e at ion of a dditional w o r k  for the highest level in 

settling disputes over original axpellate jurisdiction.

CONCLUSI ONS A N D  RECOMMENDATION 

M a n y  o f  the m e a sures w h i c h  were discussed to relieve court 

congesti on have been implemented and are helpful, however they 

have not p r o v e n  to be solutions but m e r e l y  forestall the burden 

under w h i c h  the courts labor. The es tablishment of a lower 

appellate court could g r eatly relieve the congestion in the 

appellate system.



C O N S T I T U T I O N A L  R E V ISION A N D  A P P E L LATE COURT DE CONGESTANTS  
(Shirley M. H u f s t e d l e r  44 W a s h i n g t o n  L a w  R e v i e w  577 (1969)

T he m o s t  v e n e r a b l e  c r i t i c i s m  of the courts is delay. Delay 

is the o f f s pring of court congestion caused b y  surging urban 

p o p u l a t i o n  growth, b y  inadequate court systems, b y  cumbersome 

and arch aic j u d ici al and admi nistration procedures, and by the 

r ising expect a t i o n  of all of our people about the availability 

and quality of justice.

Successful j u d icial r eforma tion ..aes in two packages, c o n­

stitutional -evision and implementing legislation. A  judicial 

article should include no more than is absolutely n e c e ssary  to 

create the e s s e ntial structure of the judicial system. All 

details should be filled in by statutes and rules w h i c h  are 

m o r e  easily c h a nged w h e n  the need  arises.

Individuals studying state judicial articles have generally 

devoted their attention to three m a j o r  topics: (1) The structure

of the judicial system; (2) selection, tenure and removal of 

judges; and (3) court administration. The structure of the 

j udicial system considers such questions as w h e t h e r  there should 

be one trial court or two, should there be a single appellate 

court or should there be a court of last resort and an intermediate 

appellate court. Plans for the selection, tenure and removal 

of judges are genera lly divided into two categories: (1 ) "'hose

in w h i c h  a panel of nominees is initially selected by a c o m m­

ission, from w h o s e  number the governor must appoint and (2) those



in w h i c h  the n o m inee s are selec t e d  by the g o v e r n o r  who t h e r e­

after submits their n a m e  to a council w h i c h  has a veto power. 

T e n u r e  of judges varies from l ifetime appointments, to short 

term, partisan, terms of office. The creation a n d  m a i n t e n a n c e  

of an adequate and efficient s ystem of court a d m i n istratio n is 

essential for the eff ective admin i s t r a t i o n  of justice. Not 

o n l y  should the courts be subject to the same manag e m e n t  

standards as industry, but judges should not have to spend 

their time on n o n - j u d i c i a l  duties.

APPELLATE C O URT DECONGE STANTS

The c a p acity of an ap pellate court to h and le its caseload 

depends upon the n u mber of cases docketed in a given year, the 

n u m b e r  of judicial hours w h i c h  must be devoted to each case, 

and the n u mber of judicial hours available during the year. 

Reducing a b a c k l o g  and thus r e d ucing court congestion requires 

treatment of the following: (1) Thfe size of the docket, (2)

the judicial time expended per case, and (3) the judicial time 

a v a i l a b l e .

Dockets can be r e duc ed d i r ectly by cutting off or limiting 

the right to appeal and indirectly, by creating a series of 

procedura l impediments to discourage appeals. However, as 

appellate courts exist to formulate p o licy and precedent, to 

assure u n i f o r m i t y  in the administr ation of justice, and to 

provide executive direction and assistance to trial courts, such 

is not an adequate solution.
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No one has su ggested that judges reduce their b a ckl og of 

cases by g iving  less than an adequate time to each case. A l­

though efficie nt time saving techniques should be emplo yed by 

appellate court judges, they still m u s t  ha ve a dequate time to 

p onder and c o n sider each case.

One solut ion somes states have u s e d  in order to r e d u c e  

the backlog of cases is to divide the court in two depar'ments 

or divisions consis t i n g  of three or m o r e  judges. However, 

division al s ’tting only m o d e s t l y  increases the pr oduc t i v e  

c a p a city of a court and m a y  create m o r e  administrat''^e problems 

w h i c h  u l t i m a t e l y  eliminate any adv antage to the divisional
i

s i t t i n g s .

A n o t h e r  w a y  to all eviate appellate court c onge stion is to 

increase the n u m b e r  of app ellate judges. However, this has 

practical applic a t i o n  only w i t h i n  v e r y  n a r r o w  limits. W h a t e v e r  

additional w o r k  can be done by the extra judges is di ssipated 

by the inc reased c o n sultat ion t i m e s , by the diffi culties i n­

herent in drafting opinions to accommodate m u l t i p l e  points of 

view, and b y  the ad ministrativ e problems involved in increased  

p e r s o n n e l .

T h e  m o s t  pra ctical solution p r e s e n t l y  available to decon- 

gest a supreme court is to create a n e w  tier of appella te courts 

to u n d e rtake  the caseload. As of 1969 there were 21 states 

w i t h  int ermediate appellate courts.



T h e  j u r i s d i c t i o n  of the supreme court and the intermediate 

courts of a p peal is csually e s tablished b y  provisions of the 

j u d i c i a l  a r t i c l e  o f  the state constitution. C e rtain t hreshhol d 

questions n e e d  to b e  d e t e r m i n e d  such as w h e t h e r  the appellate 

courts shall ha ve any or iginal jurisdiction, and w h e t h e r  there 

is an appeal to the supreme court from the appellate court as a 

m a t t e r  of right.

T he m o d e m  trend in struc turing a t wo-tier ed appellate 

s y s t e m  is to e l i m i n a t e  all direct appeals as a m a t t e r  of right 

to the supreme c o urt except in cases w h e r e  the death p e n a l t y  or 

life i m p r i s o n m e n t  has been imposed. Critics of the development 

o f  the two-ti e r e d  s y s t e m  have often raise d the specter of the 

w aste of j u d i c i a l  r e s o u r c e  b y  creating the p o t e ntial of double 

appeals. However, if the supreme court j u d i c i o u s l y  exercises 

its power to o r d e r  transfer of causes to the supreme court, and 

if there is no a ppe al from the i n termediate  appeal as a m a t t e r  

of right, that p r o b l e m  is elimi tated. A d d i t x o n a l l y , double 

appeals are by no m e a n s  n e c e s s a r i l y  w a s t e f u l  and it is often 

thought that the d ouble appeal a c t ually presents a b e tter o p p o r t­

uni t y  for a true c o n s i d e r a t i o n  of the issues involved in the 

case.

A  final c o n s i d e r a t i o n  is the composition and structure of 

the i n termediate a p p e l late court. There are two general types-.

(1) Those in w h i c h  there is more than one intermediate appellate 

court, each of w h i c h  occupies its exclusive geographica l 

territ ory and (2) those in w h i c h  there is a single state-wide


