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d e c i s i o n  w i l l  c o n t i n u e  to r i s e  a n d  the  a l r e a d y  s i g n i f i c a n t  
d e l a y  in o b t a i n i n g  a d e c i s i o n  on a p p e a l  w i l l  i n c r e a s e  e v e n  
f u r t h e r ,  e v e n  i f  a p p e l l a t e  f i l i n g s  do n o t  i n c r e a s e .  L i t i g a n t s  
w i l l  f i n d  t h e m s e l v e s  w a i t i n g  n o t  m o n t h s ,  b u t  y e a r s ,  f o r  a 
d e c i s i o n .

A  r e c e n t  s t u d y  b y  t h i s  o f f i c e  m o r e o v e r ,  s h o w s  t h a t  t h e r e  
w i l l  u n d o u b t e d l y  b e  an  i n c r e a s e  i n  a p p e l l a t e  f i l i n g s  o v e r  the  
n e x t  t e n  y e a r s .  T h i s  s t u d y  f o u n d  an e x t r e m e l y  h i g h  h i s t o r i c a l  
c o r r e l a t i o n  b e t w e e n  p o p u l a t i o n  g r o w t h  a n d  i n c r e a s e s  in 
a p p e l l a t e  f i l i n g s .  U s i n g  t h e  m o s t  c o n s e r v a t i v e  e s t i m a t e s  fo r 
p o p u l a t i o n  g r o w t h  ( i . e . , a s s u m i n g  t h e r e  is n o  ga s p i p e l i n e  
c o n s t r u c t i o n ,  n o  i n c r e a s e  in l i t i g a t i o n  f r o m  th e c r i m i n a l  code, 
e t c . ) ,  th e  a p p e l l a t e  f i l i n g s  in the s u p r e m e  c o u r t  a r e  p r o j e c t e d  
as f o l l o w s :

E x p e c t e d H i g h

1 9 8 1 673 844
1 9 8 2 729 800
1 9 8 3 7 8 A 856
1 9 8 4 8 4 3 915
1 9 8 5 906 979
1 9 8 6 96 9 1 0 4 3
1 9 8 7 1 0 1 3 1 1 0 6
1 9 8 8 10 9 8 1 1 7 4

C l e a r l y  the s u p r e m e  c o u r t  c a n n o t  h a n d l e  t h e s e  a n t i c i p a t e d  
f u t u r e  i n c r e a s e s .

W e  h a v e  a l s o  r e c e n t l y  c o m p a r e d  the A l a s k a  S u p r e m e  C o u r t ’s 
c u r r e n t  w o r k l o a d  w i t h  t h a t  o f  s e v e r a l  o t h e r  s u p r e m e  c o u r t s  in 
the  n a t i o n  at the ti me  t h a t  t h o s e  c o u r t s  s o u g h t  a n d  o b ; a i n e d  
l e g i s l a t i o n  in t h e i r  s t a t e s  to e s t a b l i s h  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t s .  A l t h o u g h  s u c h  c o m p a r i s o n s  ar e le s s t h a n  t o t a l l y  
a c c u r a t e  b e c a u s e  c o u r t s  t e n d  no t  to m e a s u r e  p r e c i s e l y  t h e  s a m e  
t h i n g s ,  it do es  a p p e a r  th at  o u r  s u p r e m e  c o u r t  is in v e r y  c l o s e  
to the s a m e  c i r c u m s t a n c e s  as t h e s e  o t h e r  c o u r t s .

F o r  e x a m p l e ,  A r i z o n a ’s i n t e r m e d i a t e  a p p e l l a t e  c o u r t  w a s  
e s t a b l i s h e d  in 19 65. D u r i n g  1954, t h e  A r i z o n a  S u p r e m e  C o u r t  
h a d  t o t a l  a p p e l l a t e  f i l i n g s  o f  672, s l i g h t l y  m o r e  t h a n  o u r  
c o u r t ' s  d u r i n g  1 97 8.  H o w e v e r ,  t h e  A r i z o n a  co u rt , w i t h  f i v e  
j u s t i c e s ,  t e r m i n a t e d  o n l y  4 7 3  c a s e s  in 1964, m a n y  f e w e r  t h a n  the 
56 0  t e r m i n a t e d  b y  o u r  co urt , a n d w r o t e  o n l y  177 o p i n i o n s  c o m p a r e d  
t o  23 7  o p i n i o n s  b y  the' A l a s k a  c o u r t  last year. S i m i l a r l y ,  N e w  
M e x i c o ' s  i n t e r m e d i a t e  c o u r t  w a s  a l s o  e s t a b l i s h e d  in  1965.
D u r i n g  1 9 6 4  the N e w  M e x i c o  S u p r e m e  C ou r t ,  a l s o  w i t h  f i v e  j u s t i c e s ,  
d i s p o s e d  o f 163 c a s e s  b y  w r i t t e n  o p i n i o n  a n d  t e r m i n a t e d  a t o t a l  
o f  4 3 5 cases..
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A l t h o u g h  t he  s u p r e m e  c o u r t  c l e r k ' s  o f f i c e  is s t i l l  
c o m p l e t i n g  its 1 9 7 8  s t a t i s t i c a l  r e p o r t ,  v e  h a v e  a t t a c h e d  
s o m e  p r e l i m i n a r y  1 9 7 8  f i g u r e s  a n d  s h o u l d  h a v e  a m o r e  c o m­
p l e t e  r e p o r t  s h o r t l y .  A l s o  a t t a c h e d  a r e r e p o r t s  s h o w i n g  t h e  
c o u r t ’s a c t i v i t y  d u r i n g  r e c e n t  y e a r s ,  a n d  a r e p o r t  s h o w i n g  a 
b r e a k d o w n  o f  h o w  the  1 9 7 8  c a s e  f i l i n g s  w o u l d  h a v e  b e e n  
d i s t r i b u t e d  b e t w e e n  the p r o p o s e d  c o u r t  o f  a p p e a l s  a n d  the 
s u p r e m e  c ou r t ,  b a s e d  on  t h e  p r o p o s e d  c r i m i n a l  j u r i s d i c t i o n  
o f  t h e  c o u r t  of a p p e a l s .

T h e  f i n a l  p o i n t  of  d i s c u s s i o n  c o n c e r n i n g  th e c r e a t i o n  
o f  th e c o u r t  cf a p p e a l s  is i t s  c o s t  v e r s u s  its b e n e f i t  to 
l i t i g a n t s .  T h e  p r o j e c t e d  s t a r t u p  e x p e n s e  f o r  t h i s  c o u r t  f o r  
th e  s i x  m o n t h  p e r i o d  of J a n u a r y  1, 1 9 8 0  to J u n e  30, 1980, is 
$ 3 2 5 , 0 0 0 .  T h e  a n n u a l  o p e r a t i n g  e x p e n s e  is p r o j e c t e d  at 
$ 5 5 5 , 0 0 0 .

O t h e r  t h a n  t h e  j u d i c i a l  p o s i t i o n s  and  i m m e d i a t e  s u p p o r t­
in g  s t a f f ,  n o  a d d i t i o n a l  p o s i t i o n s  are n e e d e d ,  as t h e  c l e r k ' s  
o f f i c e  o f  th e c o u r t  of  a p p e a l s  w i l l  be  c o m b i n e d  w i t h  t h a t  o f  
t h e  s u p r e m e  c o u r t .

l o  a l a r g e  e x t e n t  th e a d d i t i o n a l  e x p e n s e  a s s o c i a t e d  
w i t h  th e c o u r t  o f  a p p e a l s  w i l l  be m i n i m i z e d  t h r o u g h  cos t 
s a v i n g s  in the s u p r e m e  c o u r t  a nd  t r i a l  c o u r t s .  F o r  e x a m p l e ,  
th e  r e d u c t i o n  in w o r k l o a d  in the s u p r e m e  c o u r t  w i l l  e l i m i n a t e  
the n e e d  f o r  the a d d i t i o n a l  l e g a l  r e s e a r c h  p e r s o n n e l  r e q u e s t e d  
in  the F i s c a l  Y e a r  1 9 8 0  b u d g e t .  B y  e x p e d i t i n g  the a p p e a l  
p r o c e s s ,  l i t i g a n t s  w i l l  e x p e r i e n c e  s a v i n g s  in d i r e c t  e x p e n s e s  
as w e l l  as b e n e f i t i n g  f r o m  the p r o m p t  f i n a l  d e t e r m i n a t i o n  o f  
t h e i r  c a s e s .

W e  a p p r e c i a t e  v e r y  m u c h  y o u r  a s s i s t a n c e  w i t h  the c o u r t  
o f  a p p e a l s  b i ll . I f  y o u  w i s h  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  
let  us k n o w .

S i n c e r e l y ,

A r t h u r  H. S n o w d e n ,  II

A S / p m r
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T n e  H o n o r a b l e  T e r r y  G a r d i n e r  

S p e a k e r  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

Re: S e n a t e  B i l l  104 a m

D e a r  S p e a k e r  G a r d i n e r :

T h i s  c o r r e s p o n d e n c e  p r o b a b l y  s h o u l d  h a v e  s t a y e d  i n  m y  
" o u t "  b a s k e t  f o r  a f e w  d a y s ,  b u t  I h a v e  d e c i d e d  t o  s e n d  -it n o w  

b e c a u s e  I h a v e  s o m e  a p p r e h e n s i o n  t h a t  t h e  c o u r t  o f  a p p e a l s  

b i l l  m a y  p a s s  t h i s  s e s s i o n  a n d  I w a n t e d  .to b e  s u r e  t h a t  I 
g o t  m y  c o m m e n t s  i n  f o r  w h a t e v e r  t h e y  m a y  b e  w o r t h .

I s h o u l d  s a y  t h a t  S e n a t o r  Z i e g l e r  a s k e d  f o r  m y  c o m m e n t s  

w h i l e  t h e  b i l l  w a s  s t i l l  i n  t h e  S e n a t e .  U n f o r t u n a t e l y ,  I d i d  
n o t  r e v i e w  t h e  b i l l  as c l o s e l y  as I s h o u l d  h a v e .  T h e r e  a r e  

s e v e r a l  p r o v i s i o n s  in t h a t  b i l l  t h a t  a r e  j u s t  p l a i n  b a d  

b u s i n e s s .

S e c t i o n  2 2 . 0 7 . 0 2 0  (b) in t h e  b i l l  p r o v i d e s :

" T h e  c o u r t  o f  a p p e a l s  h a s  a p p e l l a c e  j u r i s d i c t i o n  
i n  a l l  a c t i o n s  a n d  p r o c e e d i n g s  c o m m e n c e d  in t h e  

d i s t r i c t  c o u r t  a n d  m a y ,  i n  i t s  d i s c r e t i o n ,  r e m a n d  

a d i s t r i c t  c o u r t  m a t t e r  t o  t h e  s u p e r i o r  c o u r t  f o r  
a t r i a l  d e  n o v o  i n  w h o l e  o r  ir. p a r t . "

W h y  i n  t h e  h e l l  s h o u l d n ' t  t h e  d i s t r i c t  c o u r t s  m i s t a k e s  b e  
r e m a n d e d  t o  i t  f o r  c o r r e c t i o n ?  T h e  s u p e r i o r  c o u r t  . ^ s  t o  
c o r r e c t  i t s  o w n  m i s t a k e s  a n d  I t h i n k  t h e  d i s t r i c t  c o u r t  s h o u l d  

t o o .  T h e r e  a r e  a l r e a d y  t o o  d a m n  m a n y  c a s e s  f i l e d  i n  t h e  

s u p e r i o r  c o u r t  t h a t  s h o u l d  b e  f i l e d  i n  d i s t r i c t  c o u r t .  T h e r e  
is a b s o l u t e l y  n o  j u s t i f i c a t i o n  f o r  t h a t  k i n d  o f  a p p e l l a t e  
j u r i s d i c t i o n .  N o r m a l  a c c e p t e d  p r a c t i c e  is f o r  t h e  a p p e l l a t e  

c o u r t  t o  a f f i r m  o r  r e v e r s e  a n d  r e m a n d  f o r  w h a t e v e r  r e l i e f  is 
n e c e s s a r y ,  i n c l u d i n g  a n e w  t r i a l .  l e a n  c o n c e i v e  o f  n o  r e a s o n  
f o r  t h o s e  c a s e s  to b e  h a n d l e d  b y  t h e  s u p e r i o r  c o u r t  o n  r e m a n d  

f r o m  t h e  c o u r t  o f  a p p e a l s .

O n  a n o t h e r  s u b j e c t ,  i t  s e e m s  t o  m e  t h a t ,  g i v e n  t h e  h i g h  

c o s t  o f  g o v e r n m e n t ,  t h e  l e g i s l a t u r e  o u g h t  t o  t a k e  a h a r d  l o o k  

a t  a p p e l l a t e  j u r i s d i c t i o n  g e n e r a l l y .  F o r  i n s t a n c e ,  S e c .  2 2 . 1 5 . 2 4 0  
p r o v i d e s  t h a t  e i t h e r  p a r t y  m a y  a p p e a l  a j u d g e m e n t  o f  t h e  d i s t r i c t  
c o u r t  t o  r h e  c o u r t  o f  a p p e a l s  " w h e r e  t h e  a m o u n t  i n  c o n t r o v e r s y  

i s  n o t  l e s s  t h a n  $ 5 0 . 0 0 " .  A n  a p p e a l  as o f  r i g h t  c e r t a i n l y  

n e e d  n o t  b e  a v a i l a b l e  w h e r e  t h e  s u m  in c o n t r o v e r s y  is l e s s  t h a n  
$1 , 0 0 0 . 0 0 .



T h e  H o n o r a b l e  T e r r y  G a r d i n e r  

A p r i l  2, 1 9 7 9  

P a g e  T w o

S e c t i o n  2 2 . 0 5 . 0 1 0  p r o v i d e s  t h a t  t h e  S u p r e m e  C o u r t  m a y  

r e v i e w  a f i n a l  d e c i s i o n  o f  t h e  c o u r t  o f  a p p e a l s  "on i t s  o w n  
m o t i o n  o r  o n  a p p l i c a t i o n  o f  a p a r t y  u n d e r  A S  2 2 . 0 7 . 0 3 0 . "

A g a i n ,  I c a n  s e e  n o  r e a s o n  f o r  t h e  S u p r e m e  C o u r t  t o  b e  r e v i e w i n g  

c a s e s  " o n  i t s  o w n  m o t i o n . "  I f  a l l  t h e  p a r t i e s  a r e  s a t i s f i e d ,  
t h e  c o u r t  s y s t e m  o u g h t  t o  j u s t  " b u t t - o u t . "

S e c t i o n  2 2 . 0 5 . 0 1 5 ( b )  p r o v i d e s  t h a t  t h e  S u p r e m e  C o u r t  m a y  
t a k e  j u r i s d i c t i o n  o f  a c a s e  p e n d i n g  b e f o r e  t h e  court, o f  a p p e a l s  

i f  e i t h e r  o n e  o f  t w o  c o n d i t i o n s  e x i s t .  O n e  o f  t h e  m a i n  j u s t i f i ­
c a t i o n s  f o r  t h i s  b i l l  is t h a t  t h e  S u p r e m e  C o u r t  is o v e r - w o r k e d .  

I t  s e e m s  to m e  t h a t  i f  t h e r e  is a s u b s t a n t i a l  l a c k  o f  c o n f i d e n c e  

t h a t  t h e  c c u r t  o f  a p p e a l s  c a n  d o  t h e  j o b ,  w e  o u g h t  t o  l o o k  f o r  
a n e w  s o l u t i o n .  T h i s  o n e ,  a s  p r e s e n t l y  c o n s t i t u t e d ,  is j u s t  

g o i n g  t o  a c d  t o  t h e  m e r r y - g o - r o u n d .  A n y  a p p e a l  f r o m  t h e  c o u r t  

o f  a p p e a l s  t o  t h e  S u p r e m e  C o u r t  o u g h t  t o  be s r r i c t l y  d i s c r e t i o n ­
ar y .  S e c t i o n ( c )  o u g h t  t o  b e  e l i m i n a t e d  a l t o g e t h e r .  I; is 

e n t i r e l y  p o s s i b l e  f o r  t h e  a p p e l l a t e  p r o c e s s  to g e t  s o  s c r e w e d  
u p  o v e r  w h i c h  c o u r t  h a s  j u r i s d i c t i o n  o v e r  w h i c h  c a s e ,  t h a t  n o t  

e v e n  t h e  j u d g e s  w i l l  k n o w  w h a t  is g o i n g  c*.

S e c t i o n  9 (b) p r o v i d e s  t h a t  a d e f e n d a n t  m a y  a p p e a l  h i s  

s e n t e n c e  in a n y  c a s e  w h e r e  t h e  i m p r i s o n m e n t  e x c e e d s  f o r t y - f i v e  

d a y s  (45) ( d o w n  f r o m  1 8 0 ) .  S e c t i o n  2 4 ( a )  g i v e s  t h e  s a m e  r i g h t  

o f  a p p e a l  i n  c a s e s  f r o m  s u p e r i o r  c o u r t  (45 d a y s ,  d o w n  f r o m  o n e  

y e a r ) .  A g a i n ,  o n e  o f  t h e  m a i n  j u s t i f i c a t i o n s  f o r  t h i s  l e g i s ­

l a t u r e  w a s  t h a t  t h e  S u p r e m e  C o u r t  c o u l d  n o t  k e e p  u p  w i t h  t h e  

e x i s t i n g  c a s e l o a d .  T h e  a n s w e r  t o  t h a t  a p p e a r s  to h a v e  b e e n  to 

a d d  a n o t h e r  l e v e l  t o  t h e  c o u r t  s y s t e m  a n d  i n c r e a s e  t h e  w o r k l o a d .  

W i t h  a l l  d u e  r e s p e c t ,  Mr. S p e a k e r ,  t h a t  is b u l l s h i t .

Y o u  w i l l  d o  t h e  p a b l i c  in t h i s  S t a t e  a g r e a t  s e r v i c e  if 
y o u  c a n  f i n d  a c o m m i t t e e  ••’h e r e  t h i s  b i l l  c a n  r e s i d e  c o m f o r t a b l y  

u n t i l  it d i e s  a n a t u r a l  death, o r  is s u b s t a n t i a l l y  r e - w r i t t e n .

V e r y  t r u

T h o m a s  E.

T E S / k o d
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M E M O R A N D U M  A u g u s t  21, 1 9 7 9

S U B J E C T :  D i s t i n c t i o n  b e t w e e n  a ’’l e g i s l a t i v e  c o u r t "  a n d  a
" c o n s t i t u t i o n a l  c o u r t” (Work O r d e r  7 30 7)

TO: C h a r l e s  P a r r ,  C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

F R O M :  R i c h a r d  A. B r a d l e y  (2— n

L e g i s l a t i v e  C o u n s e l N— ^

T h e  J u d i c i a r y  C o m m i t t e e  h a s  a s k e d  t h a t  I e x p l a i n  t h e  
d i f f e r e n c e ,  if any, b e t w e e n  a " l e g i s l a t i v e  c o u r t "  a n d  a 
" c o n s t i t u t i o n a l  c o u r t " .  T h e  C o m m i t t e e  is c o n c e r n e d  w i t h  the 
q u e s t i o n  w h e t h e r  a l e g i s l a t i v e  c o u r t  p o s s e s s e s  th e s a m e  i n h e r­
e n t  p o w e r s  as a c o n s t i t u t i o n a l  court. F i n a l l y ,  t h e  C o m m i t t e e  
a s k e d  t h a t  th e v a r i o u s  e x i s t i n g  c o u r t s  b e  c h a r a c t e r i z e d  as 
e i t h e r  c o n s t i t u t i o n a l  or  l e g i s l a t i v e .  [These q u e s t i o n s  m a y  
b e  a s k e d  in  t h e  c o n t e x t  o f  SB 104, t h e  " c o u r t  of a p p e a l s "  
b i l l ,  b u t  t h e y  do n o t  d e p e n d  u p o n  the c o n t e n t  o f  t h a t  b i l l  
f o r  t h e i r  m e a n i n g .  ]

I. T h e  D i f f e r e n c e s .

T h e  c o n s t i t u t i o n a l  f r a m e w o r k s  p r e s e n t  in t h e  U n i t e d  S t a t e s  
a n d  in the S t a t e s  o f  t h e  N a t i o n  t y p i c a l l v  e s t a b l i s h  c o u r t s ;  

t h e  c o n s t i t u t i o n s  a l s o  t y p i c a l l y  g r a n t  to t h e  l e g i s l a t u r e  
t h e  a u t h o r i t y  to e s t a b l i s h  o t h e r  co ur ts .

U n d e r  the F e d e r a l  C o n s t i t u t i o n ,  j u d g e s  of c o n s t i t u t i o n a l  
c o u r t s ,  w h o  e x e r c i s e  " t h e  j u d i c i a l  P o w e r  o f U n i t e d  S t a t e s " ,  
a r e  a p p o i n t e d  u n d e r  Art. Ill, §1. J u d g e s  of l e g i s l a t i v e  
c o u r t s  are  a p p o i n t e d  u n d e r  th e  p o w e r  g r a n t e d  to C o n g r e s s  b y  
A r t  I, §8, '̂9 to  c o n s t i t u t e  t r i b u n a l s  i n f e r i o r  to the S u p r e m e  
C o u r t .  O n  l i m i t e d  o c c a s i o n s  C o n g r e s s  b l e n d s  its a u t h o r i t y  
a n d  t h e  " j u d i c i a l  p o w e r  o f  t h e  U n i t e d  S t a t e s "  is c o n v e y e d  to 
c o u r t s  e s t a b l i s h e d  u n d e r  A r t  I. 1/ T h e  T e r r i t o r i a l  c o u r t s

\ J  S i n c e  the " j u d i c i a l  p o w e r  of the U n i t e d  S t a t e s "  is 

n o t  "gr an te d  to c o u r t s  e s t a b l i s h e d  u n d e r  Art. I, t h e  f u l l  

l o g i c  of F e d e r a l  c a s e s  d o e s  n o t  a p p l y  to t h e  A l a s k a  s i t u a t i o n .  
C o m p a r e  Art. iV, §1 of the  A l a s k a  C o n s t i t u t i o n .
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i n  A l a s k a  p r i o r  to S t a t e h o o d  w e r e  c o u r t s  of t h i s  b l e n d e d  
c h a r a c t e r .  A m e r i c a n  I n s u r a n c e  C o m p a n y  v. C a n t e r ,  1 Pet.
(U.S.) 511 (1828).

T h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  s i m i l a r  t h o u g h  d i f f e r e n t  
c o n c e p t s .  T hu s,  Art. IV, §1 of  th e  A l a s k a  C o n s t i t u t i o n  p r o ­
vi d e s :

T h e  j u d i c i a l  p o w e r  o f  t h e  S t a t e  is v e s t e d  i n a s u p r e m e  
c o u r t ,  a s u p e r i o r  c o u r t ,  a n d  the c o u r t s  e s t a b l i s h e d  b y  
t h e  l e g i s l a t u r e .  T h e  j u r i s d i c t i o n  of c o u r t s  s h a l l  b e  
p r e s c r i b e d  b y  law. 2/

A c o n s t i t u t i o n a l  c o u r t  is, then, a c o u r t  e s t a b l i s h e d  in  the 
c o n s t i t u t i o n  in  s p e c i f i c  p a r t i c u l a r s ;  a l e g i s l a t i v e  c o u r t  is 
o n e  w h e r e  its e s t a b l i s h m e n t  a n d  r e s p o n s i b i l i t i e s  a r e  d i s c r e ­
t i o n a r y  w i t h  the  l e g i s l a t u r e .  A n i m p l i e d  c o r o l l a r y  of t h i s  
p r i n c i p l e  r e c o g n i z e s  t h a t  t h e  c o n s t i t u t i o n a l  c o u r t s  v e r y  
l i k e l y  w i l l  e n j o y  c o n s t i t u t i o n a l  p r o t e c t i o n s  w h i c h  m a y  o r 
m a y  n o t  b e e x t e n d e d  to o t h e r  c o u r t s  n o t  e s t a b l i s h e d  i n  t h e  
C o n s t i t u t i o n .  Art. I V h a s  a n u m b e r  of p r o v i s i o n s  r e f l e c t i n g  
t h i s  p r i n c i p l e .

T h u s ,  S u p r e m e  C o u r t  j u s t i c e s  a n d  S u p e r i o r  C o u r t  j u d g e s  s h a l l  
be

" c i t i z e n s  of the U n i t e d  S t a t e s  a n d  of the S t a t e ,  [and] 
l i c e n s e d  to p r a c t i c e  la w  in the State.

J u d g e s  of the c o n s t i t u t i o n a l  c o u r t s  [the S u p r e m e  a n d  S u p e r i o r  
C o u r t s ]  m u s t  be  n o m i n a t e d  b y  the j u d i c i a l  c o u n c i l  a n d  a p p o i n t e d  
f r o m  t h o s e  n o m i n e e s  b y  t h e  g o v e r n o r .  Art. IV, §5. T h e s e  
j u d g e s  a r e s u b j e c t  to e l e c t o r a l  c o n f i r m a t i o n  o n  a n o n p a r t i s a n  
b a l l o t  u n d e r  §6. T h e y  a r e  r e t i r e d  u n d e r  the p r o v i s i o n s  of  
§11 a n d  th ey  ma y  be r e m o v e d  o n l y  by  i m p e a c h m e n t  u n d e r  §12 
[or b y  r e j e c t i o n  u n d e r  §6]. T h e i r  c o m p e n s a t i o n  is p r o t e c t e d  
u n d e r  §11. T h e y  a r e  r e s t r i c t e d  in t h e i r  a c t i v i t i e s  d u r i n g  
t h e  ti m e they  h o l d  o f f i c e  b y  §14.

2/ N o t w i t h s t a n d i n g  th i s s u g g e s t i o n  t h a t  the j u r i s d i c t i o n  of 
c o u r t s  s h a l l  be p r e s c r i b e d  "by law", it s e e ms  th a t in a b r o a d  
se n se , th e c o n s t i t u t i o n  of th e s t a t e  e s t a b l i s h e s  the  j u r i s d i c ­
t i o n  of the S u p r e m e  c o u r t  ["the h i g h e s t  co urt  of th e S t a t e ,  
w i t h  f i n a l  a p p e l l a t e  j u r i s d i c t i o n . "  Art. IV, §2(a)] a n d  of 
t h e  S u p e r i o r  c ou rt  ["'the t r i a l  c o u r t  of g e n e r a l  j u r i s d i c t i o n . "  

Art. IV, §3].

w m m
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I n  o p p o s i t i o n  to a l l  t hi s j u d g e s  of l e g i s l a t i v e l y  e s t a b­
li s h e d  c o u r t s  [all c o u r t s  e x c e p t  for the S u p r e m e  a n d  
S u p e r i o r  C o u r t s ]

s h a l l  b e  s e l e c t e d  in  a m a n n e r ,  fo r  ter ms,  a n d  w i t h  q u a l i­
f i c a t i o n s  p r e s c r i b e d  b y  law. Art. IV, §4.

I t h i n k  it is s i g n i f i c a n t  to  n o t e  t h a t  the  d e t e r m i n a t i o n  
w h e t h e r  the  c o n s t i t u t i o n a l  p r o t e c t i o n s  a r e  e x t e n d e d  to j u d g e s  
n o t  s p e c i f i e d  i n  the  c o n s t i t u t i o n  is, i n  the  c o n s t i t u t i o n a l  
f ’am e w o r k ,  n o t  a c c i d e n t a l .  T h e  c o n s t i t u t i o n  c o u l d  */ell h a v e  
e x t e n d e d  t h e s e  l i s t e d  p r o t e c t i o n s  to any  m e m b e r  of the j u d i­
ciar y, w h e t h e r  or n o t  the  c o u t 4' o n  w h i c h  th e  m e m b e r  sits is 
c o n s t i t u t i o n a l l y  d e f i n e d .  3/

T h e  h i s t o r y  o f the D i s t r i c t  C o u r t  s i n c e  S t a t e h o o d  is p e r h a p s  
t h e  b e s t  e x a m p l e  of  thi s p r i n c i p l e  at w or k.  T h e  c o u r t  was 
e s t a b l i s h e d  i n 1 9 5 9  b y  Ch. 184. I n i t i a l l y  it w a s  d e s c r i b e d  
as th e  " d i s t r i c t  m a g i s t r a t e  co u r t " .  Ch. 24, S L A  1 9 6 6  s h o r t e n e d  
t h e n a m e  to it s  p r e s e n t  form. I n i t i a l l y ,  a d i s t r i c t  m a g i s t r a t e  
w a s  a p p o i n t e d  b y  ; s u p e r i o r  c o u r t  judge, s e r v e d  at the j u d g e ' s  
p l e a s u r e ,  a n d  w a s  n o t  r e q u i r e d  to b e  an  a t t o r n e y .  U n d e r  
p r e s e n t  law, a d i s t r i c t  j u d g e  is a p p o i n t e d  u n d e r  a l e g i s l a t i v e  
f o r m u l a t i o n  t h a t  f o l l o w s  t h e  c o n s t i t u t i o n a l  f o r m u l a  of Art. IV, 
§5 f o r j u d g e s  o f the  s u p r e m e  a n d  s u p e r i o r  c o u r t s .  An d  th e  
p r o c e d u r e  ha s  r e c e i v e d  c o n s t i t u t i o n a l  r e v i e w  a n d  a p p r o v a l  in 
D e l a h a y  v. S t a t e , 4 7 6  P . 2d 908  (1970). T h e  j u d g e  is s u b j e c t  
to r e t e n t i o n  e l e c t i o n s  w h i c h  p a r a l l e l s  the  p r o v i s i o n s  of 
Art. IV, §6.

A n d  w h i l e  the q u e s t i o n  is p r e s e n t l y  a c a d e m i c ,  it is l i k e l y  
th a t the l e g i s l a t u r e  c o u l d  in  its d i s c r e t i o n  a b o l i s h  the  
p r e s e n t  s c h e m e  f o r  t h e  d i s t r i c t  j u d g e s  w i t h o u t  c o n s t i t u t i o n a l  
p r o b l e m s .  W h i l e  th e  l e g i s l a t u r e  m a y  e m b e l l i s h ,  c l a r i f y ,  a n d  
i n t e r p r e t  th e g e n e r a l  f r a m e w o r k  e s t a b l i s h e d  i n the  c o n s t i t u­
t i o n  for  the S u p r e m e  a n d  the  S u p e r i o r  c o ur ts , it s e e m s  c l ea r

3/ A n o t h e r  w a y  of  s t a t i n g  this c o n c l u s i o n  is t h a t  I r e s i s t  
the s u g g e s t i o n  i m p l i e d ,  perhaps, in y o u r  r e q u e s t ,  t h a t  t h e r e  
is a n y  g e n e r a l  d o c t r i n e  o f law  a p p l i c a b l e  to c o n s t i t u t i o n a l  
c o u r t s .  R a t h e r ,  a n y  d i s c u s s i o n  of the i m p l i c a t i o n s  of t h e s e  
t e r m s  s i m p l y  r a i s e s  q u e s t i o n s  of c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  
w h i c h  are  u n i q u e  to e a c h  j u r i s d i c t i o n .  If the m a t t e r  is 
c o v e r e d  in the - o n s t i t u t i o n ,  its s t a t e m e n t s  e s t a b l i s h  the 

lav;. If the m. ter is n o t  s t a t e d  in the c o n s t i t u t i o n ,  the  
l e g i s l a t u r e  m a y  p r e s c r i b e  th e lav;.
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t h a t  t h e s e  c o u r t s  t h e m s e l v e s  m a y  n o t  h a v e  t h e i r  c h a r a c t e r  
a l t e r e d  i n  a f a s h i o n  i n c o n s i s t e n t  w i t h  the  c o n s t i t u t i o n a l  
p r o v i s i o n s .

T h e s e  t h e n  a r e  t h e  d i f f e r e n c e s  b e t w e e n  t h e  tw o k i n d s  of courts. 
Fo r  a c o n s t i t u t i o n a l  c o u r t ,  th e  l e g i s l a t u r e  is l i m i t e d  in 
i t s a b i l i t y  to e x p e r i m e n t  b y  th e c h a r a c t e r  of  th e  f r a m e w o r k  
e s t a b l i s h e d  i n the  c o n s t i t u t i o n .

F o r  a l e g i s l a t i v e  co ur t,  t h e  l e g i s l a t u r e  m a y  f o l l o w  a c o n­
s t i t u t i o n a l  p a t t e r n  in  its e s t a b l i s h m e n t  o f  l e g i s l a t i v e  co ur ts , 
b u t  it is u n d e r  n o o b l i g a t i o n  to do so. Thus, th e l e g i s l a t u r e  
m a y  e s t a b l i s h  a c o u r t  a n d  p r o v i d e  th a t th e m e m b e r s  of the 
c o u r t  s e r v e  f o r  life, at t h e  p l e a s u r e  of t he  g o v e r n o r ,  ai e  
c o n f i r m e d  by  the l e g i s l a t u r e ,  a r e  e l e c t e d  o n  p a r t i s a n ,  c o m p e­
t i t i v e  b a l l o t s ,  m a y  h a v e  t h e i r  c o m p e n s a t i o n  r e d u c e d  d u r i n g  
t e n u r e .  J u d g e s  c a n  be  a t t o r n e y s  or n o n - a t t o r n e y s ;  can be 
f u l l - t i m e  or p a r t - t i m e .

I n  sh~>rt, the l e g i s l a t u r e  m a y  e x e r c i s e  b r o a d  d i s c r e t i o n  in 
its e s t a b l i s h m e n t  of  l e g i s l a t i v e  c o ur ts .  L o p e z  v. A n c h o r a g e ,

P . 2d (No. 1863, A l a s k a ,  J u n e  22, 1979).

II. I n h e r e n t  p o w e r s .

T h e  C o m m i t t e e  a s k e d  w h e t h e r  a 
th e  s a m e  i n h e r e n t  p o w e r s  as a

l e g i s l a t i v e  c o u r t  w o u l d  p o s s e s s  
c o n s t i t u t i o n a l  cou r t.

T h e  a n s w e r  to the  q u e s t i o n  m u s t  be \ri e w e d  as s o m e w h a t  t e n t a­
ti v e  b e c a u s e  of c e r t a i n  a m b i g u i t i e s  in the c o n s t i t u t i o n  as 
w e l l  as in  t h e  q u e s t i o n  i t s e l f .

T h e  c o n s t i t u t i o n  is s o m e w h a t  a m b i g u o u s .  It p r o v i d e s  that 
" t h e  j u r i s d i c t i o n  of  [all] c o u r t s  s h a l l  b e  pr e

l a w "
t h a t
f r o m

 ____ ,    p r e s c r i b e d  by
Art. IV, §1. T h i s  p h r a s e  w o u l d  o t h e r w i s e  s u g g e s t  

the  p o w e r s  o f th e  co u rt , i n h e r e n t  o r  o t h e r w i s e ,  d e r i v e  
l e g i s l a t i v e  e n a c t m e n t .

At the  s a m e  time, the c o n s t i t u t i o n  e s t a b l i s h e s  th e l a r g e r  
p a r t  of t h e  S u p r e m e  a n d  S u p e r i o r  c o u r t  j u r i s d i c t i o n :  "The
s u p r e m e  c o u r t  s h a l l  be  the h i g h e s t  c o u r t  of the St ate , w i t h  
f i n a l  a p p e l l a t e  j u r i s d i c t i o n . "  [Art. IV, §2( a )]. "The s u p e r i o r  
c o u r t  s h a l l  b e th e t r i a l  c o u r t  of g e n e r a l  j u r i s d i c t i o n . . . . "

[Art. TV, §5].
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A S  2 2 . 0 5  a n d  A S  2 2 . 1 0  c o n t a i n  v e r y  f e w  p r o v i s i o n s  n ot  
d i r e c t l y  i m p l i e d  i n  the c o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t i n g  
to th e S u p r e m e  a n d  S u p e r i o r  C ou r t .  As a r e s u l t ,  the A l a s k a  
C o n s t i t u t i o n  is t h e  p r i m a r y  s o u r : e  of  t h e j u r i s d i c t i o n  of 

th e  two c o u r t s .

T h e  q u e s t i o n  i t s e l f  is a m b i g u o u s  b e c a u s e  m a n y  of  th e p o w e r s  
of a c o u r t  t h a t  a r e  v i e w e d  b y  a t t o r n e y s  as i n h e r e n t  to  a 
c o u r t ' s  b a s i c  o p e r a t i o n  a re  t h e  r e s u l t  o f s t a t u t e .  T h u s  t h e  
p o w e r  o f t h e  c o u r t s  to i s s u e  w r i t s  i n a i d  of  t h e i r  j u r i s d i c t i o n  
w o u l d  l o g i c a l l y  b e  i m p l i e d  if it d i d  n o t  e x i s t  b y  s t a t u t e .  
H o w e v e r ,  it d o e s  e x i s t  b y  s t a t u t e  [AS 2 2 . 0 5 . 0 1 0 ( a ) ;  2 2 . 1 0 . 0 2 0 ( a ) ]  
a n d  is t h e r e f o r e  a r g u a b l y  n o t  a n  i n h e r e n t  p o w e r .

T h e r e  a r e  a n u m b e r  of c o n c e r n s  of a c o u r t  t h a t  m a y  b e  v i e w e d  

as i n h e r e n t .

1. F i n a l i t y  of  j u d g e m e n t .  I n  H a y b u r n ' s  C a s e , 2 D al i. 409  
(1792), th e F e d e r a l  c o u r t s  r e f u s e d  to a c t  on  a p e t i t i o n  f o r
a p e n s i o n  s i n c e  t h e  A c t  of C o n g r e s s  g r a n t i n g  t h e  r e s p o n s i b i l i t y  
to the d i s t r i c t  c o u r t s  a l l o w e d  th e  S e c r e t a r y  o f  W a r  a n d  t h e  
C o n g r e s s  to r e v i e w  the d e c i s i o n .  T h i s  r e v i e w  f u n c t i o n  w a s  
v i e w e d  as m a k i n g  th e  a d m i n i s t r a t i o n  o f the  l a w  n o n - j u d i c i a l  
in n a t u r e  a n d  t h e r e f o r e  n o t w i t h i n  t h e  " j u d i c i a l  p o w e r  of 

t h e  U n i t e d  S t a t e s " .

To  a l a r g e  e x t e n t  the q u e s t i o n  of g r a n t i n g  n o n - j u d i c i a l  
p o w e r s  to c o u r t s  is p o l i t i c a l l y  m o o t;  I a m  u n a w a r e  of a n y  
lav? i n v a l i d a t e d  o r  l e f t  u n e n f o r c e d  b y  t h e  A l a s k a  c o u r t s  
b e c a u s e  of  t h i s  r e q u i r e m e n t .

N o t e  t h a t  A r t .  IV, §1 g r a n t s  the j u d i c i a l  p o w e r  not o n l y  to 
the S u p r e m e  a n d  S u p e r i o r  c o u r t s ,  b u t  a l s o  to c o u r t s  e s t a b­
li s h e d  b y  t h e  l e g i s l a t u r e .  I a s s u m e  t h a t  a l e g i s l a t i v e  c o u r t  
w o u l d  t h e r e f o r e  p o s s e s s  this r e q u i r e m e n t .

2. T h e  c o n t e m p t  p o w e r .  It s e e m s  t h a t  it is u n a r g u a b l e  
that all  c o u r t s  i n  A l a s k a  p o s s e s s  b y  t h e i r  n a t u r e  th e p o w e r  
to s a n c t i o n  c o n t e m p t s .  C i v i l  R u l e  90 s u g g e s t s  this c o n c l u­

sion.

A n d  if t h e r e  is a n y  d o u b t  on the q u e s t i o n ,  v e n e r a b l e  l a n­
g u a g e  of t h e  U.S.  S u p r e m e  C o u r t  is i n s t r u c t i v e ;
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T h e  p o w e r  t o  p u n i s h  fo r  c o n t e m p t s  is i n h e r e n t  i n  al l 
c o ur ts ; it s e x i s t e n c e  is e s s e n t i a l  to t h e  p r e s e r v a t i o n  
o f  o r d e r  i n  j u d i c i a l  p r o c e e d i n g s ,  a n d  to  t h e  e n f o r c e m e n t  
o f  the j u d g m e n t s ,  o r d e r s ,  a n d  w r i t s  o f  t h e  c o u r t s ,  a n d  
c o n s e q u e n t l y  to  t h e  d u e  a d m i n i s t r a t i o n  o f  j u s t i c e .  T h e  
m o m e n t  t he  c o u r t s  of  t h e  U n i t e d  S t a t e s  w e r e  c a l l e d  i n t o  
e x i s t e n c e  a n d  i n v e s t e d  w i t h  j u r i s d i c t i o n  o v e r  a n y  s u b j e c t ,  
t h e y  b e c a m e  p o s s e s s e d  of  th i s p o w e r . "  E x  p a r t e  R o b i n s o n ,
19 W a l l .  (U . S. ) 50 5  (1874). 4/

3. I s s u a n c e  o f  w r i t s .  In F e d e r a l  c o u r t s ,  t h e  p o w e r  to
i s s u e  w i t s  h a s  h i s t o r i c a l l y  b e e n  g-.anted b y  C o n g r e s s .
S e c t i o n  13 o f  t h e  1 7 8 9  J u d i c i a r y  A c t  w a s  t h e  o r i g i n a l  s ou rce . 
W h i l e  th e  A c t  g a v e  t h e  p o w e r  to  i s s u e  w r i t s  u n d e r  c o m m o n  law 
p r i n c i p l e s ,  the  F e d e r a l  c o u r t s  h a v e  t r a d i t i o n a l l y  c o n c u r r e d  
i n  the  v i e w  t h a t  a n  a c t  o f  C o n g r e s s  is n e c e s s a r y  t o  c o n f e r  
t h e  j u d i c i a l  p o w e r  to i s s u e  w r i t s .

N o t e  t h a t  the  S u p r e m e  c o u r t  a n d  t h e  S u p e r i o r  c o u r t  ar e  s p e c i­
f i c a l l y  g r a n t e d  th e  p o w e r  to i s s u e  w r i t s .  AS  2 2 . 0 5 . 0 1 0 ( 5 )  
a n d  2 2 . 1 0 . 0 2 0 ( a )  b o t h  a u t h o r i z e  t h e  i s s u a n c e  o f  " a l l  w r i t s "  
n e c e s s a r y  to t h e  c o u r t s '  j u r i s d i c t i o n .  T h e  d i s t r i c t  c o u r t
is i m p l i c i t l y  d e n i e d  t he  a u t h o r i t y  to i s s u e  w r i t s  b y  the
d e n i a l  to it of e q u i t a b l e  j u r i s d i c t i o n .  AS 2 2 . 1 5 . 0 5 0 ( 2 ) .

4. A d m i s s i o n  a n d  d i s c i p l i n e  of a t t o r n e y s .  T h e  g e n e r a l l y  
r e c o g n i z e d  p r i n c i p l e  of t h e  c o m m o n  la w  h o l d s  t h a t  "it r e s ts  
e x c l u s i v e l y  w i t h  t h e  C o u r t  to d e t e r m i n e  w h o  is q u a l i f i e d  to 
b e c o m e  o n e  o f  it s  o f f i c e r s ,  as an  a t t o r n e y ( a n d  c o u n s e l l o r ,
a n d  fo r  w h a t  c a u s e  h e  o u g h t  to b e  r e m o v e d .” C h i e f  J u s t i c e  T a n e y  
i n  Ex p a r t e  S e c o m b e , 19 How . (U.S.) 9, 13 (1 8 57) .

In  A l a s k a ,  t h e  S u p r e m e  C o u r t  h a s  th e  " i n h e r e n t  a n d  f i na l 
p o w e r  a n d  a u t h o r i t y  to d e t e r m i n e  s t a n d a r d s  f o r  a d m i s s i o n  to 
t h e  p r a c t i v e  of l a w  i n  t h i s  S t a t e " .  In r e  S t e p h e n s o n , 511 
P . 2d 136 ( A l a s k a  1 97 3 ) .  O n l y  that c o u r t  h a s  th e  p o w e r  to  
s u s p e n d  a n  a t t o r n e y  f r o m  t h e  p r a c t i c e  of law. W e a v e r  v. S u p e r i o r

4/ T h e  p o w e r  o f  c o n t e m p t  in  the F e d e r a l  s y s t e m  h a s  h a d  s t a­
t u t o r y  d e r i v a t i o n  s i n c e  §17 of  t h e  J u d i c i a r y  A c t  o f  1789,
] St at.  73, 83. In M i c h a e l s o n  v. U n i t e d  S t a t e s , 2 6 6  U.S. 42 

(1924), J u s t i c e  S u t h e r l a n d  q u e s t i o n e d  the a u t h o r i t y  of th e  
C o n g r e s s  to q u a l i f y  t h e  c o n t e m p t  p o w e r :  " t h e  a t t r i b u t e s
w h i c h  i n h e r e  i n  t h a t  p o w e r  a n d  a r e  i n s e p a r a b l e  f r o m  it can 
n e i t h e r  b e  a b r o g a t e d  [by C o n g r e s s ]  n o r  r e n d e r e d  [by it] p r a c ­
t i c a l l y  i n o p e r a t i v e . "  ( B r a c k e t e d  m a t e r i a l  a d d e d . )
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C o u r t , 5 7 2  P . 2d 4 2 5  ( A l a s k a  19 77 ) ; E s c h  v. S u p e r i o r  C o u r t  
5 7 7  P . 2d 1039, 1 0 4 3 - 1 0 4 4  ( A l a s k a  19 78 ).  T h e  c o n t r o l  t h a t  t h e  
S u p r e m e  C o u r t  a n d  o t h e r  c o u r t s  in  A l a s k a  h a v e  o v e r  t h o s e  
a p p e a r i n g  b e f o r e  t h e m  is t h e  p o w e r  of  c o n t e m p t .  T h e r e  is n o  
q u e s t i o n  w h e t h e r  a n y  s t a t e  c o u r t  p o s s e s s e s  t h i s  p o w e r ,  s u p r a .

III. S t a t u s  of  p r e s e n t  c o u r t s .

T h e  S u p r e m e  C o u r t  a n d  t h e  S u p e r i o r  C o u r t  i n  A l a s k a  a r e  c o n­
s t i t u t i o n a l  c o u r t s  as t h a t  p h r a s e  h a s  b e e n  u s e d  i n  th is  m e m o ­
r a n d u m .

T h e y  a r e  the  o n l y  two c o u r t s  t h a t  c a n  e v e r  c l a i m  t h a t  d e s i g n a­
t i o n  u n d e r  t h e  p r e s e n t  p r o v i s i o n s  o f  Art. IV  of  th e  C o n s t i t u­

tio n .

A n y  o t h e r  c o u r t  p r e s e n t l y  i n  e x i s t e n c e  or h e r e a f t e r  c r e a t e d  
i n  t h e  c o n t e x t  of e x i s t i n g  c o n s t i t u t i o n a l  p r o v i s i o n s  w i l l  
n e c e s s a r i l y  b e  a l e g i s l a t i v e  co u rt . T h e  d i s t r i c t  c o u r t  e s t a b­
l i s h e d  u n d e r  AS  2 2 . 1 5  is a l e g i s l a t i v e  c o u r t  a n d  the  p r o p o s a l  
f o r  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  -- th e  c o u r t  o f a p p e a l s  -• 
w i l l  b e  a l e g i s l a t i v e  c o u r t .

R A B :s l k
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S U B JE CT :

TO:

FROM:

Y o u  h a v e  a s k e d  w h e t h e r  a c o n s t i t u t i o n a l  a m e n d m e n t  is n e e d e d  
to c r e a t e  a c o u r t  of a p p e a l s  an d w h e t h e r  t h e re  is a c o n s t i­
t u t i o n a l  r i g h t  of a p p e a l  to the S u p r e m e  Court.

T h e  l e g i s l a t u r e  f a s  the c o n s t i t u t i o n a l  p o w e r  to e s t a b l i s h  
c o u r t s  in a d d i t i o n  to the s u p r e m e  c o u r t  a n d the s u p e r i o r  
c o u r t  w h i c h  a r e  e s t a b l i s h e d  b y  the  c o n s t i t u t i o n .  T h i s  r i g h t  
is c l e a r l y  r e c o g n i z e d  in S e c t i o n  1, A r t i c l e  IV of the 
c o n s t i t u t i o n  w h i c h  p r o v i d e s :

S E C T I O N  1. T h e  j u d i c i a l  p o w e r  of the S t a t e  is v e s t e d  
in a s u p r e m e  court, a s u p e r i o r  c o u r t  and the c ou r t s  
e s t a b l i s h e d  b y  th e l e g i s l a t u r e . T he  j u r i s d i c t i o n  of 
c o u r t s  s h a l l  oe p r e s c r i b e d  b y  'law. Th e  co u r t s  sh al l 
c o n s t i t u t e  a u n i f i e d  j u d i c i a l  s y s t e m  for o p e r a t i o n  an d 
a d m i n i s t r a t i o n .  J u d i c i a l  d i s t r i c t s  sh all be e s t a b l i s h e d  
b y  law. ( Em ph a s i s  a d d e d . )

T h e r e f o r e  no c o n s t i t u t i o n a l  a m e n d m e n t  is n e c e s s a r y  to e s t a b l i s h  
the co ur t.

U n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a p p e l l a t e  r e v i e w  in 
s t a t e  c o u r t s  is not r e q u i r e d .  In G r i f f i n  v. I l l i n o i s , 351 
US  12, 100 L ed  891, 76 S Ct 585 (1956), a l e a d i n g  ca s e b y  
the U n i t e d  S t a t e s  S u p r e m e  C o u r t  h o l d i n g  that w h i l e  a p p e l l a t e  
r e v i e w  is not r e q u i r e d ,  if g r a n t e d  at all it m a y  not be 
l i m i t e d  so that s o m e  p e r s o n s  b e c a u s e  o f  p o v e r t y  m a y  not 
e f f e c t i v e l y  e x e r c i s e  the r i g h t  of a p p e a l  of a c r i m i n a l  
c o n v i c t i o n ,  the co ur t stat ed :

C o n s t i t u t i o n a l i t y  of c o u r t  of a p p e a l s  b i l l  
(SB 104)

R e p r e s e n t a t i v e  C h a r l e s  H. Parr, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e

B i l l y  G. B e r r i e r  
D i r e c t o r  
D i v i s i o n  of L e g a l  S e r v i c e s
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"It is tru e t h a t  a s t a t e  is n o t  r e q u i r e d  b y  the F e d e r a l  
C o n s t i t u t i o n  to p r o v i d e  a p p e l l a t e  c o u r t s  or a r i g h t  to 
a p p e l l a t e  r e v i e w  at a l l . "  I

In a c o n c u r r i n g  o p i n i o n ,  J u s t i c e  F r a n k f u r t e r  e l a b o r a t e d  on
this sa y ing :

T h e  a d m o n i t i o n  of de T o c q u e v i l l e  n o t  to c o n f u s e  the
f a m i l i a r  w i t h  the n e c e s s a r y  has  v i v i d  a p p l i c a t i o n  to
a p p e a l s  in  c r i m i n a l  cases. T h e  r i g h t  to a n a p p e a l  f r o m
a c o n v i c t i o n  for c ri me  is t o d a y  so e s t a b l i s h e d  that
this  le ads  to the e a s y  a s s u m p t i o n  t h a t  it is f u n d a m e n t a l
to the p r o t e c t i o n  o f life a n d  l i b e r t y  a n d  t h e r e f o r e  a
n e c e s s a r y  i n g r e d i e n t  of due p r o c e s s  o f  law. "Due
p r o c e s s "  is, p e r h a p s ,  the l ea st  f r o z e n  c o n c e p t  of our
law -- the l e as t  c o n f i n e d  to h i s t o r y  a n d  the m o s t
a b s o r p t i v e  of p o w e r f u l  s o c i a l  s t a n d a r d s  of a p r o g r e s s i v e
s o c i e t y .  But n e i t h e r  the u n f o l d i n g  c o n t e n t  of "due
p r o c e s s "  no r  the p a r t i c u l a r i z e d  s a f e g u a r d s  of the Bill
of  R i g h t s  d i s r e g a r d  p r o c e d u r a l  w a y s  th at  r e f e c t  a
n a t i o n a l  h i s t o r i c  p o l i c y .  It is s i g n i f i c a n t  that no
a p p e a l s  f r o m  c o n v i c t i o n s  in the f e d e r a l  c o u r t s  w e r e  !•
a f f o r d e d  (with r o u n d a b o u t  e x c e p t i o n s  n e g l i g i b l e  for
p r e s e n t  p u r p o s e s )  for n e a r l y  a h u n d r e d  ye ar s ;  and,
d e s p i t e  the c i v i l i z e d  s t a n d a r d s  of c r i m i n a l  j u s t i c e  in

m o d e r n  E n g l a n d ,  t h e r e  w a s  no a p p e a l  f r o m  c o n v i c t i o n s
(a gai n w i t h  e x c e p t i o n s  n o t  n o w  p e r t i n e n t )  u n t i l  1907.
Thus, it is n o w  s e t t l e d  th at  due  p r o c e s s  of  law  does 
not r e q u i r e  a S t a t e  to a f f o r d  r e v i e w  of c r i m i n a l
j u d g m e n t s .  ;

L

Nor  do e s the e q u a l  p r o t e c t i o n  of the laws de ny  a S t a t e  
the r i g h t  to m a k e  c l a s s i f i c a t i o n s  i n law w h e n  such 
c l a s s i f i c a t i o n s  ar e r o o t e d  in r e as on . "T h e  e q u a l i t y  at 
w h i c h  th e 'equal p r o t e c t i o n '  c l a u s e  a i m s  is n o t  a d i s­
e m b o d i e d  e q u a l i t y .  T h e  F o u r t e e n t h  A m e n d m e n t  e n j o i n s  
'the e q u a l  p r o t e c t i o n  of the l a w s , ' a n d  laws are  not 
a b s t r a c t  p r o p o s i t i o n s . "  . . .Again, "the  r i g h t  of 
a p p e a l  m a y  ue a c c o r d e d  b y  the S t a t e  to th e a c c u s e d  u p o n  
suc h t e r m s  as in its w i s d o m  m a y  b e d e e m e d  p r o p e r . "
M c K a n e  v. D u r s t o n , 153 US 684, 687, 688, 38 L ed 867,

686, 14 S Ct 913. T h e  S t a t e s  h a v e  e x e r c i s e d  this d i s­
c r i m i n a t i n g  po we r.  The d i f f e r e n t  S t a t e s  a n d  the sam e 
S t a t e  f r o m  t i m e  to tim e h a v e  c o n d i t i o n e d  c r i m i n a l  a p p e a l s  
by  f i x i n g  th e time  w i t h i n  w h i c h  a n a p p e a l  m a y  be taken,
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b y  d e l i m i t i n g  the s c o p e  of r e v i e w ,  b y  s h a p i n g  the 
m e c h a n i s m  b y  w h i c h  a l l e g e d  e r r o r s  m a y  be  b r o u g h t  b e f o r e  
th e a p p e l l a t e  t r i b u n a l ,  a n d  so forth.

T h e  c l a u s e  in our c o n s t i t u t i o n  t h a t  is the e q u i v a l e n t  of the 
S i x t h  A m e n d m e n t  is S e c t i o n  11 o f  A r t i c l e  I w h i c h  p r o v i d e s :

" S E C T I O N  11. In all c r i m i n a l  p ro se cu ti on .: ; the a c c u s e d  
s h a l l  h a v e  the  r i g h t  to a s p e e d y  a n d  p u b l i c  trial, by  
an i m p a r t i a l  j u r y  of t w e l v e ;  e x c e p t  that the l e g i s l a t u r e  
m a y  p r o v i d e  for a j u r y  of no t  m o r e  t h a n  t w e l v e  n or  less 
t h a n  six  in c o u r t s  n o t  o f r ec o r d .  T h e  a c c u s e d  is e n ­
ti t l e d  to b e i n f o r m e d  o f th e n a t u r e  a n d  c a u s e  of the 
a c c u s a t i o n ;  to be r e l e a s e d  o n  bail, ex c e p t  f o r . c a p i t a l  
o f f e n s e s  w h e n  th e p r o o f  is e v i d e n t  or the p r e s u m p t i o n  
gr e at ; to be c o n f r o n t e d  w i t h  the w i t n e s s e s  a g a i n s t  him; 
to h a v e  c o m p u l s o r y  p r o c e s s  for o b t a i n i n g  w i t n e s s e s  in 
his  fa vor , an d  to h a v e  the  a s s i s t a n c e  or c o u n s e l  for 
his d e f e n s e . "

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  t a k e n  the p o s i t i o n  that it is 
not l i m i t e d  b y  d e c i s i o n s  of the U n i t e d  St at e s S u p r e m e  C o ur t  
or th e U n i t e d  S t a t e s  C o n s t i t u t i o n  w h e n  it e x p o u n d s  the A l a s k a  
C o n s t i t u t i o n  s i n c e  our c o n s t i t u t i o n  m a y  h a v e  b r o a d e r  s a f e­
g u a r d s  t h a n  th e m i n i m u m  f e d e r a l  s t a n d a r d s .  It a p p l i e d  this 
r u l e  of c o n s t r u c t i o n  to the S i x t h  A m e n d m e n t  in B ake r v. C i t y  
of F a i r b a n k s , 471 P . 2d 386  (1970).

T h e r e  are, of c ou rs e,  no d e c i s i o n s  d i r e c t l y  on p o i n t  in A l a s k a  
C o r p u s  J u r i s  S e c u n d u m  S t a t e s :

"In c r i m i n a l  p r o s e c u t i o n s  an a p p e a l  or a w r i t  of e r r o r  
w i l l  not lie o m  an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  to 

the h i g h e r  c o u r t  e x c e p t  in c as es  in w h i c h  it is a u t h o r­
ized b y  c o n s t i t u t i o n  or s t a t u t e "

c i t i n g  n u m e r o u s  cases s u p p o r t i n g  that  rule. In Ba ker  the 
c o u r t  said:

" W ha t is u l t i m a t e l y  p e r s u a s i v e  to us is the s t r o n g  
i n d i c a t i o n  by  o t h e r  c o u r t s  th at  f u n d a m e n t a l  f a i r n e s s  
u n d e r  the F o u r t e e n t h  A m e n d m e n t  r e q u i r e s  the e x t e n s i o n  
of p r o c e d u r a l  s a f e g u a r d s  in th e  a d m i n i s t r a t i o n  of 
c r i m i n a l  j u s t i c e  to an a r e a  of c ri m e s  on c e de e m e d  
o u t s i d e  the p a l e  of p r o t e c t i o n . "



R e p r e s e n t a t i v e  Charles H, Parr
Page 4
M arch 30, 1979

T h e  r i g h t  at q u e s t i o n  h e r e  is b e i n g  a b l e  to a p pe a l,  as a 
m a t t e r  of ri g ht ,  to th e f i n a l  a p p e l l a t e  c o u r t  in the  c o u r t  
f r o m  a d e c i s i o n  o f an  i n t e r m e d i a t e  a p p e l l a t e  court. R e v i e w  
b y  the S u p r e m e  C o u r t  s t i l l  e x i s t s  u n d e r  the b i l l  b u t  the 
r e v i e w  is in t h e d i s c r e t i o n  o f  t h e  S u p r e m e  Court.

F u n d a m e n t a l  f a i r n e s s  c l e a r l y  does ro t  r e q u i r e  a p p e a l  as a 
m a t t e r  of  r i g h t  in  al l c a se s to t h e  f i n a l  a p p e l l a t e  c o u r t  of 
a state.

B G B :j dn



Appeals coiuirt b ill faces floor fightBy JE A N  K IZER
Associated Press W r it e r  JU N EA U -Senate-passed legislation to create a state court of appeals cleared the House Finance Committee Thursday, but the bill appears headed for a battle on the floor over a ke> issue.The controversy centers on the question of whether some criminal defendents should give up their current right to two appeals.The legislation, which passed the Senate I*"- ^ssion, calls for creation of a court of appr ^s to handle all criminal appeals With •stablishment of the new court, the Sup erne Court would handle only civil cases,Three justice? wmilj sit on the ap­peals court which would cost the state an estimated $619,000 a vear to operate.

accord in g to Art Snowden, ad­ministrative director of the court system." In  essence aren ’ t we really  establishing two Supreme Courts, one to deal with civil cases and one to deal with criminal cases," asked Rep. Joe Montgomery. R-Anchorage, during a Finance Committee meeting on the bill ThursdayThe legislation would allow criminal cases to be appealed only as far as the proposed court if  appeals, making it

the top court for criminal cases.But Rep. Charlie Farr. D-Fairbanks and chairman of the Judiciary Com­mittee which spent long hours rewriting the Senate bill, said that in a few specific cases where the appeals court certifies a constitutional issue is in­volved the case could go to the Supreme Court.The area where several committee members voiced disagreement con­cerns misdemeanors
Al Remington and Lois Remington

dba
o i  r  i i n i A f f i T r n  i o n  n p



Friday, February 8,1980, The Anchorage Times A -5

rewriting the Sen­ate bill, said in a few specific cases where the appeals court certifies a constitutional issue is involved

Appeals bill heads for
Associated P re aJuneau — Senate-passed legisla­tion to create a state court of appeals cleared the House Finance Committee Thursday, but the bill ap­peals headed for a battle on the floor over a key issue.The controversy centers on the question of whether some criminal defendents should give up their cur­rent right to two appeals.The legislation, which passed the Senate last session, calls for creation of a court of appeals to handle all criminal appeals. With establish­ment of the new court, the Supreme Court would handle only civil cases.Three justices would sit on the appeals court, which would cost the

state an estimated $619,000 a year to operate, according to Art Snowden, administrative director of the courtsystem. essence ■ ■ ■ ■ ■ ■  aren’t 'w e  really■  ' " establishing tw o S H K  Supreme Courts, ■'*»? one to deal with civil cases and., (one to deal with h Hw  - rcriminal cases?" asked^ Rep. J o e ^ ^
during a Finance Committee meet-ing on the bill M O N T G O M ER YThursday.

The legislation would allow crimi­nal cases to be appealed only as far as the proposed court of appeals, making it the top court for criminal
cases. i H P aa”l* B 9 HHowever, Rep.Charlie Parr, t y f  s-%';D-Fairbanks and W j . ... jchairman of the I f f ? :Judiciary Com ■'mittee which
i n t A w t  I n n n  I t n i i M

issue is P A R R
<M T.

battle on House floorthe case could go to the Supreme Court.The area where several com­mittee members voiced disagree­ment concerns misdemeanors.Under the bill, if a person is con­victed for a misdemeanor, such as drunk driving, he could appeal only to the Superior Court. He would not not have an automatic right to appeal to the new court, whereas currently he the right to appeal twice — first to the Superior Court and then to the Supreme Court.That means a person convicted of a misdemeanor could appeal only from a single-judge court to another single-judge court.Several committf <? members said

they think that is wrong, but they agreed to fight the issue on the House floor.Snowden said the Supreme Court also is opposed to the one-appeal pro­vision. “ We feel people should have the right to appeal to a tribunal," Snowden said.Regardless of the outcome of that issue, the bill appears headed for a free conference committee because of other charges the House m.'de in the Senate version.Snowden told the committee the bill is badly needed because the Su­preme Court’s workload has in­creased substantially over the past few years and a large backlog of cases has resulted

“ I frankly fear for the quality of the Supreme Court decisions," Snow­den said. He said that during the past year he continually has had to cut off paychecks of justices on the high court because they have exceeded the time limit for opinions.State law requires that a draft opinion be in circulation within six months. If the opinion is not, the sal­ary of the justice assigned to write the opinion is withheld.Snowden said the court system has two major objections to the bill: allowing only one appeal for misde­meanor offenders and requiring five years of residency for District Court judges.
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IU THE SENATE

^  ^-_ Sr.NA.Lt. B^ ĵ L NO. 104 am

IN T HE L E G I S L A T U R E  OF THE STATE OF A LASKA 

E L E V E N T H  L E G I S L A T U R E  - FIRST S E S SION 

A BILL

For an Act entitled: "An Act e s t a b l i s h i n g  the court of appeals; anc p r o­

vid i n g  for an e f fective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T HE STATE OF ALASKA:

* S e c t i o n  1. AS 22 is a m e n d e d  by adding a new c h a pter to read:

C H A P T E R  07. THE CO U R T  OF APPEALS.

Sec. 22.07.010. E S T A B L ISHMENT. There is e s t a b l i s h e d  the court of

_  , . , 'TP -  ' v i r r  t C  A f  O - ' i f r  ; ' T
• ppeals, c o n s i s t i n g  of three judges. f M

Sec. 22.07.020. J U R I S DICTION. (a) T h e  court of appeals has

a p p e l l a t e  j u r i s d i c t i o n  in a c t i o n s  and pr o c e e d i n g s  c o m m e n c e d  in the

superior court involving:

(1) criminal p r o secution;

(2) p o s t - c o n v i c t i o n  relief;

(3) w a i v e r  of c h i l dren's court j u r i s d i c t i o n  over a minor

under AS 47.10;

(4) e x t r a d i t i o n ;

(5) h a b e a s  corpus;

(6) r e v o c a t i o n  of p r o b a t i o n  or parole; r U D  

C 7) bail-— *

jft Si
v» 11 4-X îr t—b

(b) The court of appeals ha* a pp e ll a te  j u r i s d i c t i o n  in all actions 

and proe.eedinps - err onceri in the district court and may, in its' d i s c r e­

tion, r e m a n d  a d i s t r i c t  court m at t er  to the s up er io r ccurt for a trial

• in vh c le  cr t.rt.

c' The co urt a p p e al s  h as  a p p e l l a t e  j u r i s d i c t i o n  of
: e d 1 er c r e , a n c  a i l

fip-il o rd er s  or d e c i s i o n s  o r .a d m i n i s t r a t i v e  agencies.
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\ d  J  -ft--- The ccur: of appeals m ay  issue injunctions, writs anc all 

other p r o c e s s  n e c e s s a r y  fcr the co mp l et e e xe rci se  of its j u r i s d i ct io n 

( js.J u-c—  Th e ccurt of appeals has . j u r i s d i c t i o n  tc hear appeals cf 

s e n t e n c e s  of i m p r i s o nm e nt  imposed by the s up er ior  court or the district 

court on the gro un ds  that the se nt e nc e is e xc e ss iv e  or too lenient and, 

ir. the e x e r c i s e  of this juri sd ic ti on , may m o d i f y  the sentence as p r o­

vided bv lav; and the state c c n s t i ^ u t i o n .

c O  4 * .  An a ppe al  to the court of appe al s is a matter of right in all 

a c ti on s and p r o c e e d i n g s  w it hin  its j u ri s di c ti on ,  except that

( j .W.« f l i c T Q  i c — n o  r — e f  -y  < r r i— To— the.- - a- j t L r;: p e a 1 s— ir t—au ii r o e t — r e v i e w  h y — ................. — ............. ...  h . s . . .h e r -  p-r>\--i J PI’»hy

— 4-2-)— the state has no right of appeal in criminal cases except 

to test the s u f f i c i e n c y  of the i n di ctm en t or i n fo r ma ti o n or to appeal a 

^ n tc - nc e on the ground it is too l enient under (Q) of this section.

S s e c . 2 2. 0 7. 03 0.  R E V I E W  BY S U P RE ME  COURT. A party trav apply to the
r v

s u pr em e court for r evi ew  of a final d e c i s i o n  of the court of appeals inr ,
( ' i s iu j-lvc d.iSrrcTi'c./y q4 fig E u c-rf roc ccurt Ri i£T OUT, (M OT 3£ 0£.dc’Z-.

accordanbo- wnfn AS ~22 . 05. 01 0 and rules adopted- oy tne supreme court'Y'Tn

this section, "final decision" means a decision or order ether than a

dismissal by consent cf all parties that closes a matter in the court of

appea 3 s .

S e c . 22.07.040. QUALIFICATIONS OF JUDGES. A junto of the court of

appeals shall be a citizen of the United States and of the state, a
7\v<i C/n n SCr C c o r t  i v o #  S x p u i o r

resident of the state for years immediately preceding his 3ppOj.nt-

->.nt, have been engaged for not less than eight years immediately pre-

*

Ct'dl. ", r' appointment :n tne active practice cr law, * V>he time of

'. pc m r - e n t  : e . icurse-r. tc practice .aw in the state. .-or purpc su£ of 

this section, the active practice cf lav; si.all be the same as defined

0 0

iuscicc-s of the sunrem.- >

Tinai viccision cr the co ur t c

05.010.

( W j e

ao.c on cr.e o i s t r i o  
a d e c i f i  . :

courts umc-ss :e C c - t c ic:

C : - )



Sec. 2 i. 07.05G. OAT H OF OFFICE. Each ju d ge  cf the ecure cf .
■ r f t f l i r i ra p p e a l s ,  u p o n  e n t e r i n g  o f f i c e ,  s h a l l  t a k e  a n d  s u b s c r i b e  t o  a n o a t ' r v o f  o f f i c e  r e q u i r e d  o f  2I I  o f f i c e r s  u n d e r  t h e  c o n s t i t u t i o n ,  e nd  o r t h f u r t h e r  e c t h  o r  ■c-^f -i-r u e a c io n -a s . . ma y  b c p r c c c r i b c -d by— l-&w .

Sec. 22.C7.060. A P P R OV AL  OR REJECTION. Each judge cf the court of 

appeals is s u bj ec t to approval or r e j e c t i o n  as p r o vi d ed  in the Alaska 

El ec t io n  Code (AS 151. The judicial council shall conduct an e va lu at io n 

of each' judge b ef o re  his r et e nt i on  el ec ti on  and shall previa-, to the 

Dtsblic i n f o r m a t i o n  about the judge a nd may p r ov id e 3 r ec om me nd ati on  

r e g a r d i n g  his r e t e n t i o n  cr rejection. The i n f 01 rat ion and any r e c o m m e n­

dation shall be made public at least 30 days bc-fore the election. The 

judicial council shall also pro vi de the i nf o rm at i on  and any r e c o m m e n d a­

tion to the office of the lieutenant governor ir, time for p u b l i c a t i o n  in 

the e l e c t i o n  pa mph le t u nd er  AS 15.57.025. if a m a j o r i t y  of  chose vo ting 

on the q ue st io n rejects the c a n d i da c y of a judge, he may not for a

p er io d of four years thereafter be a p p o in t ed  to fill a va ca nc y in theW r r *> J  "f-CiC- Cs'-itT
supr em e court, the court of a p p e a l s , -er- the su per i or  c ou rt Jo T~t ne  state.

Sc-c. 22.07.070. VACANCIES. (a) The go ve rn or  shall fill a vac an cy  

or appoint a s u c ce s so r  to fill an i m pe nd in g vaca nc y in the office of 

judge of the court of appeals w it h in  45 days after recei vin g n o m i n a t i o n s  

from the j u d i c i a l  council, by a pp o in ti ng  one of two or more persons 

n o mi na te d by the council for each actual or i m pe nd in g vacancy. An 

a p po i nt me nt  tc fill an impe nd in g vac anc y b e c om es  effe ct iv e upon the 

actual o c c u r r e n c e  of the v a c n c y .

(b) The o ff ic e cf a judge of the court o: appeals becomes vacant 

f 1 <5; vs after the 1. l i  e v i c t ,  a t  v : ' .eh he . f  T ' - j c t f -  o • y ; ~ i_' * r ", V C - 

v .. . c voting cm. the quest: r. or for which he fails to file his d e c l a r a­

tion cf c a n d i d a c y  tc succeed himself. Upon the o c c u r r e n c e  of (1) an 

, •• . 1 1 vacancy; (2) the if i cat i on of r. jtetinr. f* *1 " n g  er. t'.tc-

FB 1C-4 am

O )



ticn; or (3) the f ailure of a judge to file a declar at io n of candidacy 

to s u cc ee d hiir.self, the judicial council shall meet w i t h i n  45 days and 

submit to the go ve rn or  the names of two or more persons q ualified for 

the judicial office; however, the 4 5-da y period m ay  be ex te nde d by the 

j udi ci al  council w i t h  the c on c urr en ce of the supreme court. In the 

event of an i mpending vacancy other than by reason of reje ct io n or 

failure to file a d ec l ar at i on  of candidacy, the judicial council may 

meet at any time w ith in  the 90-day peri od  im me di at el y p receding the 

e ff ec t iv e date of the vacancy and submit to the governor the names of 

two or more pci sons quali fi ed for the ju di ci al  of*ice.

Sec. 22.07.080. RESTRIC TIO NS . A judge of the court of appeals 

w h i l e  hold in g of fice may not p r a c t i c e  law, or engage in the conduct of 

any ether profession, v o ca t io n or b usiness for profit or compensation, 

wh ic h conduct would interfere with his p er fo r ma n ce  of his judicial 

duties, nor may he hold office in political party, or hold any other 

office or po si ti o n o r pr fit under the I'nited States, rhe state or its 

p Litre; su !iv • Ions. A .judge of, the court cf ^puefils filing for 

another el ec ti ve  public o f f i c e’forfeits his juoLciaI" p o s i tv oh T -

See . 22.07.094). CO MP EN SA TI ON.  (a) Each judge cf the court of 

appeals is e nt it le d to rec ei ve  annual c o mp e ns at io n  p re s cr ibe d in a c c o r­

dan ce  with AS 39.23. The c o m p e n s at io n of a judge may nor he dim in ish ed

d ur in g his term of office, unless hy general law app ly in g  to all 

s a l ar i ed  officers of the state.

r  ) A salary w.-.rr.u.i may net Le issued to a j .; • *c- of rhe court cf 

s filed with > he- officer dor innate d to issue

.7 warrant: an a ffidavit that no m att er re fe rr ed  to the judge for

. ; c a lr ur.v i 1 he

: :u io u ur deciritr has .beer, incom.pleted cr ur.d~ci.it hy him for a

z. ", * '■; r-v i: r six c r* n c

c L ( )



«

in the name of the State of Alaska, signed by the clerk cf the court or

his deputy, dated when  issued, s e al ed w i t h  the seal cf court, and made

r e t u r n ab l e ac co r di n g to rule p r e s c r i b e d  by  the supreme court.

* Sec. 2. AS 2 2. 05 .0 10  is r ep e a l e d  and r e -e na ct cc  to read:
I)

t, || Sec. 22.05.010. J UR I SDI CT IO N. (a) The supreme court has final

a p p e l l a t e  j u r i s d i c t i o n  in a l l  a c t i o n s  a n d  p r o c e e d i n g s .  H o w e v e r ,  
a * p a r t y  ha s  o n l y  one  a p p e a l  as a m a t t e r  of r i g h t  f r o m  a n  a c t i o n  
or p r o c e e d i n g  c o m m e n c e d  in e i t h e r  th e d i s t r i c t  c o u r t  o r the s u p e r i o r  
co u r t ,  o r  f r o m  an a d m i n i s t r a t i v e  a g e n c y  d e c i s i o n .

(b) A p p e a l  to the s u p r e m e  c o u r t  is a m a t t e r  of r i g h t  o n l y  in t h o s e
a c t i o n s  a n d  p r o c e e d i n g s  f r o m  w h i c h  th ere  is no  r i g h t  of  a p p e a l  to 
the c o u r t  of a n n e a l s  u n d e r  A S  22. 0 7 .0 20 .

10 

11

it

(c) The supr em e court may in its d is c re t io n r ev i ew  a final d e c i­

sion of the court of appeals t tv  i t i-c-f-— >*- on a p p l i c a t i o n  of a
gr, 4 , <  s e c t i o n  " f/ t ’f i . I d c c i s / c /: " m e f- K :5 

par tv un de r AS 22.07.030. d e c . i t  i c u  c r  o r  t i e r  c t i ' t r  i'er-.t/
. . .  - -r- f i l f  ■ . r. T t f  C '.> rt ~ ' ' v  . 'y

14

irJi

1 i

(o ) The sup re me  court may issue injunctions, writs and all other 

p rocess n e c e s s a r y  to the c o m p l e t e  ex er c is e of its j ur i sd ic ti on .

* Sec. 3. AS 22.05 is a me n de d  by a ddi ng  a new sectioi to read:

Sec. 22.05.015. T R A N S F E R  OF A PP E L L A T E  CASES. (a) The sup re me  

Court may transfer to the court of appeals for de ci si on  a case p e n d i n g  

b e fo r e the supremo court if rht. case is vi bin the j u ri s di ct i on  of the 

c  vrt of a p p e a l s .

(b) T h e  s u p r e m e  cour t m a y  tak e j u r i s d i c t i o n  of a ca.se p e n d i n g  

b e f o r e  the c o u r t  o f  a p p e a l s  if the court of a p p e a l s  c e r t i f i e s  to t h e  

s u p r e m e  c o u r t  that the case i n v o l v e s  d s i g n i f i c a n t  q u e s t i o n  o f  l a w  u n d e r

the C-.r.s pi tut ion of the U n i t e d  S t a t e s  cr u n d e r  tne c o n s t i t u t i o n  c f  t h e  

state- o r  i n v o l v e s  an issui of s u b s t a n t i -.1 p u b l i c  i n t e r e s t  that s h o u l d  be 

d e t e r m i n e  . bv  the sutrer •• (.'■ V  .

»•* »

( S ’ )



-t r . n r .  b y  -t-h c — — c f -  g y p  o n  i y  u n d e r  -A S— h-srS-r-n&'Sr' T fTT .

I — , Ad i—  A case filed in the supr em e court cr in the court cf appeals 

n ay  not be d i sm is se d b y  one court on the sole g ro u nd  that it is within

the jurisdiction of the other court. The case shall be t ra ns fe rr ed to 

the p roper court.

Sec. U. AS 22.0 5. 06 0 is ame nd ed  to read:

Sec. 22.05.060. SEALS OF CCUFT. Tne seal of the supreme court is 

a vi;:nett£ of the official flag of the state w ith the 'ords "Seal of the 

S upreme Cour' of the State of A l a s k a "  s u r r o un d in g  the vignette. The 

su pr em e court shall p re s c r i b e  by rule the seals of court for the court 

of appeals and for the superior and d i s t ri c t courts.

Sec. 5. AS 2 2 .0 5. 10 0 is am en de d tc read:

Sec. 22.05.100. A P P RO V AL  OK REJECTION. Each supreme court justice 

is subject to ap proval or r e j ec t io n as p r o vi d ed  in the Alaska E l e c t i o n  

Code (AS 15.05 - 15,60). The ju di ci al  council shall conduct an e v a l u a­

tion of each ju st ic e h of or e his r et e n t i o n  e l e c t i o n  and shall p rovide to 

the f h 1ic i n f o r m a t i o n  about that justice and m a y  pro vi de  a r e c o m m e n d a­

tio n veg.aruing Lie r « t e n d o n  or u i o n .  Ouch i nf o r m a t i o n  and any 

r c o o m r en d at i  n shall be made publ ic at le-.st 30 days b e fo re  tbe reten- 

t-on election. 7 h j u d i c i a l  council shall also provide such i n f o r m at i on  

and r.v recommence, tt on to the office of the lie utenant go ve rn or  in time 

: ' . M  ic:;?. : op in -hr elc--cion pa mph le t under AS 15.57.C25. If a

■he c.;t rej- cts his c a n d i d e c y , shall

tec to fill ?:r v  gf-earcj - ; . : . urt of
O r y i G t r j c j ^ Q Q ^ f i t s

s or- s up er io r courts ‘ cf t!" "or a t'-.riod of four vr-ar:

:co. A. . . J. 3 0, r>; C «... ;.s amende ri tc re = d ;

t :: ^ourt is c■

1 juris “i .-tier. ir. all

• -  . c: 'era u: . sc:ct 1 or.,

( U )
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cut not limi tec to p r o ba t e anc g u a r d i a n s h i p  or miners ar.c mcor.pe _ e n t s , 

The j u r i s d i ct io n  of the s u pe r io r court extends over the whole cf the 

state. The s up er io r court and its judges may issue injunctions, writs 

of review, m a n d a m u s , p r o h . b i ti o n,  habeas corpus anc all other writs 

nc-cesr.ary or p rop er “o the c om pl et e  ex erc is e of its j urisdiction. A 

w r i t  of habeas corpus may be made r et u rn a bl e b efore any judge of the 

s u r e r r o r  court. I — r u yo - ~ r■ .r— ^ -c— I-c-s— a i
„ppce-l-cd -to — i-t—  -from-an— { A - S’J8QK-D i NA TE — COcRTr~GR } -eaminrstrst ive-&g«

v ‘- ■ i- , i.. ■ c (.■ 1 i — —■*— * * *•**- Ay-p*—*-! * _. . t ...— r v. t [ , P.. i ..0

A F F E A L  FROM A S U B O R D I N A T E  C O U R T  KAY BE TAK EN  BY THE D E F EN D AN T  IK A 

C R I M I N A L  CASE AF TE R A PLEA OF GUII Y, E XCEPT ON THE G RO UN D T HA T  THE 

S E N T E N C E  WAS EX CE SS IV E,  AS F UR THE R P RO VID ED  P-Y THIS SECTION. NO A P P E A L  

M AY  r E TA K EN  BY THE STATE, E X C E P T  TO T ES T  THE .•'U-'rTCIUNCY OF  AN INW'.CT- 

M E N T  OR INFORMATION. AN A P P E A L  TO THE SUPu.ilOR COURT MAY EF. TAK EN  ON 

T H E  G R OU ND  T H A T  A S E N T E N C E  O F  I M P R I S O N M E N T  OF 180 DAYS OR MORE  WAS 

E X C ES S IV E  A N D  TiiE S U P E R I O R  C O U R T  IN TH E EX ERCISE OF THIS J U R I S D I C T I O N  

HA.; 71 |E POWER TO M O D I F Y  T H E  S E N TE N CE  A P PE A LE D  r'f t'N UPWARD OR D O W N W A R D  J.

t.rt-ap pe al — from  a final--order or hid, .;ent - o f  an J A SU30R- 

Dl' .-.TE C OU RT  OK ] - a d m i n i T t r a t i v e- a ge nc y -s h al l be or. the-r^c<w;d_ii.nle-fii-t»— c-he 

ior court, iTt its discrcLior*, grants « 1 >*ic;i' n riv o i i i — wu

in p a rt*, f
r e t .  7. AS 22.10.15C it a m e n d e d  to read:

See. 22 -3 0.350. A P P P 0 V  REJECTION. F.acf su perior court j u d g e

is •■•ubject tc a prr ov sl  cr r e j e c t i o n  as p rov id e*  :r, the Alaska E l e c t i o n  

(AS 15.05 - 15.': 0) . The jv.dici.-t council shall ■ iuct an oval uc - 

: open j  .. s r e t e n t i o n  e l e c t i o n  c  shall provide

• • • :i!ic i n f o r m a t i o n  erect the judge and may pro vi de  a reccr.mer.cat ion

r * arcing his r e t e n t i o n  or rejection. Such :r.\ — at:or. anc any reccm-

c v
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electicr.. The ju dicial council shall also p r ov id e such i n f o r m a t i o n  and

i'
any r e co m me nd a ti o n to the office of the lieutenant g ov ernor in tirce tor

p u b l i c a t i o n  it the e l e c t i o n  p am pl et  undei AS 1 5 . 5 7 . 0 2 d . I: a m a j o r i t y

cf those voting on the q u e s t i o n  rejects his c a n d i d a c y ,  he shall not tor

a o eriod of four vears the re af te r be a pp o in t ed  to fill any v a c a n c y  in
I  g r h . f  r  r : _ j  ■• ’ t  

tho runrene court, court of aopeaIs -s-f- su pe ri o r courts cf the state.

’•v Sec. b. AS 12.15 .1 95  is amended to read:

fi gee. 22.15.195. A P P R O V A L  OR REJECTION. Each di st ri ct  court judge

0 !■ i s subject to approval or reje ct io n as p ro vi de d in the A l as ka  i. ection

'•o I! code (6S 1c;.0 c> - 15.60). The judicial council shall concuct an evalua-

m  i' fion if each judge b e fo re  his r et e nt i on  el ec ti on  and shall pro vi de  to

12 the public in f or m at io n  about the judge and may pro vi de  a r ec o m m e n d a t i o n

13 r e g a r d i n g  his r e t e n t i o n  or rejection. Such i nf o rm at i on  and the rc*ccm.-

!i
'a „ m e n d a t i o n  shall be ma^e pul lie at least 30 days before the election.

The judicial council shall also p r ov i de  such inf >rmatior. and any recom- 

r i ■ r.r.'it. i on to the o ff i ce  of the 1 ivutenar.t governor in time for pu bl i ca -  

. i .• n the e l e . t i n  carpiet under AS 1 5.57.025. If a m a j o r i t y  of those 

•i v •: : ::i' cr the ' ues ti on  r ejects his candidacy, h:- shall not for a p e ri od

v . f '. iur years t h e r ea f te r  be appoi nt ed  tc fill any v a c a n c y  in the supreme

•>, ■ tour* , c o u v  of app ea ls s up er io r cor.r t s or district courts of the

I!

I\t,

1C

lute,

AS .15.2-0 is . -  ̂ ■ r. . I l r
f bit: • r - r t v -p.r.v ;

e district court in a civil acticr to 'he court of ? [ SV-
rl i ] i ̂ 'iea tne suiu . r. c * . et sy is not lest   . . ,

i>. .. .irv - of o e r so n a a prone r- * ■



district court in a criminal a ct i on  to the court cf appeals [SUPERIOR

COURT). Whe n the ju dg m en t  is giv en  on a plea of guilty, no appeal may

be taken by the defen da nt  e xcept on the ground that a sentence of im-
I 2  0

p r i s c n m e n t  of L-l£Oi- days cr m ere was .cessive< however-; ■t'he-surr-trme

plea-of -guiinyw The state has no right of appeal in criminal actions 

for which j u d g me n t is given in the district courts, except, to test the 

s u f f i ci e nc y  of the information.

(c) An appe al from the district court shall he taken within 20 

cays from the cate of entry of the judgment. All appeals shall be on 

the record [UNLESS T H E  S U P E R I O R  COURT, IN ITS DISCRETION, G RA NT S A T R I A L  

DE NOVO, IN W H O L E  OR IN PART).

(d) The s upreme court shall p re sc ri be  further rules for the p r o­

cedure for a pp ea ls  from d is tr i ct  courts.

* Sec. 10. AS 2 2 . 2 0 . 0 1 0  is a m e n d e d  to read:

Sec. ??.20.010. J U D I C I A L  O F F I C E R  DEFINED. T he term  "judicial 

<_-ff icor" me an s a s u pr e me  court justice, inclmlinr the chief justice, 

jw.dre of the court of a p p e a l s, a judge of tin s up er io r  court, a d i s­

trict judge and a m ag i str at e.

• U t C .  :i. AS 2 2 . 2 0 . 1 1 0  is a m en de d to read:

. 22.20.110. DUTY OF T H E  C OM MI S SI ON E R IN THE COURT CF A P P E A L S , 

T H E  5 U r E P TQR C OU R T AND D IS T R I C T  COURTS. When r e c i r c d  by the s up rem e 

, the commissi :.c r shall serve- and execute all vrcci-ss issued by 

c, —  of art £-a I , the u o  :! : cc :rt n* "he- istri: t courts, at' fcr.:

■ c and wait u p o n  g ra nd  anc petit juries, ir.arru a i r  order, attend tr.e

c : nccr n: ng all m at te rs  w i t h i n  the j u r i s d ic t io n  c: '.he courts as may be 

.<-st:r,ed to him. -Tr.e ccmr.is s i : m< ” «*.v.»rnrl. v* nff-ir*.- rf

: e . s , tr.e super i r r ’ ccurt

C ^ l )



S e e .  12.  AS 2 2 . 2 5 . 0 1 0 ( g )  i s  amended t o  r e a d :(g) The word " j u s t i c e "  means a supreme c o u r t  j u s t i c e ,  and th e word" i u r i e e , "  u n l e s s  t h e  c o n t e x t  c l e a r l y  i n d i c a t e s  o t h e r w i s e ,  means a j u d g e  c f  the c o u r t  o f  a t  p e a l s ,  a s u p e r i o r  c o u r t  j u d g e  c r  d i s t r i c t  c o u r t  j u d g e .  S e c .  13.  AS 2 2 . 3 0 . 0 8 0 ( 2 )  i s  amended to  r e a d :
(2) " j ud g e"  means a justice of the supreme court, a judge of

the court of appeals , a judge of the superior court, cr a judge of the

di -trier court who is the subject cf an i n v e s t i g a t i o n  cr p r o c e e d i n g

under sec. 10, art. IV, C o n s t i tu t io n of the State of Alaska and this

c h a p t e r .S e e .  14. AS 1 1 . 5 6 . 9 0 0 ( 2 )  i s  amended to r e n d :
i2) " ju di c ia l of fi c er "  means a sup re me  ccurt justice, i n­

due'-:.g the chief j us tice, a jud, - of the court of annuals, J Jdpe of the s upe r io r court, a district court judge, or a magist ra te;

See. 15. AS 15 .1 5. 0 30 (1 0 ) is repealed and re -e na c te d  to read:

(10) A s e pa r at e n o n p a r ti s an  judicial ballot shall he d e s i g­

nate : for eac h ju dicial district in which a justice or judge is s ee ki ng  

tr s u c c e e d  h ims e if . T he bailor shall be div id ed  into f..ur parts and

rr si;., 11 *:ear h ea di ng  indicating the court to which the candi- 

.tt is s e ek i ng  ap pr o va l.  W it hi n each part the q ue s t i o n  of whether the 

- r h  h o  shall he a pp roved or rejec te d shall be set out in

: stantia lv the f o l l o wi n g mar.-’ (A) " S h a l l .................. be r e -
i -or -.5 jus ti ce  of the supreme c*. urt for 1C years?"; (?) . . .

i; £ r e t e-t n e c as jucg t ci t:. t c ■ i . of r ■,11 * * s . - o . ̂ . j e a . s . .

• . • i . s jur,-L -f the s u r o r i T  ct ;rt for

' i ars ?"; or (D) " S h a l l ................ >e r et ai ne d  : : judge -f the

district cc urt for four year s? " Provi si on shall b*c ;.~ut for Marking



S e c .  1 5 . 3 5 . 1  AO. A P P R OV AL  OK R E J E C T I O N  OF A J UD GE  OF THE COURT OF

A P P E A L S . Each ju d g e  o f  t h e  c o u r t  o f  a p p e a l s  s h a l l  ue s u b j e c t  t oa p p r o v a l  or r e j e c t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  more than  t h r e e  y e a r s  a f t e r  h i s  a p p o i n t m e n t .  I f  a p p r o v e d ,  he s h a l l  t h e r e a f t e r  be s u b ­j e c t  to a p p r o v a l  or r e j e c t i c . n  i n  a I f k e  manner e v e r y  e i g h t h  y e a r .
Sec. 15.35.150. FILING D E C L A RA T IO N  BY J UD G E OF T H E  COURT OF

APPEALS. Each judge cf the ccurt of appeals s eeking to s uc cee d hrmself

in office shall file with the lieut.nant go vernor a d e c l a r a t i o n  cf

c a n d i d a c y  not less than 50 days before the cate of the general eiect.or. 

at which ap proval or r e j e c t i o n  is requisite.

Sec. 15.35.160. R E Q U I R E M E N T  OF FILING FEE FOR COU RT OF APPEALS.

At the time the d ec l a r a t i o n  is filed, each c a n di d at e shall pay a tiling 

fee ' i, the lieutenant governor. The filing fee fi r a ca nd i da te  for ‘.;.e

court of appeals ts $100.S e c .  1 5 . 3 5 . 1 7 0 .  PLACING NAME OF JUDGE OF THE COURT OF APPEALS ON 
BALLOT. The lieutenant g o v e r n o r  shall pl ac e the name of a judge cf the 

t . :t o f• a pp ea ls  wh o has p ro p e r l y  filed « d e c l a r a t i o n  o r c a nd id ac y on 

the : :c:cial ballot in each judicial district of the s ta te  for the

f ip- r.:' e l ec ti o n at which approval is sought .

. 1 7 ,  AS 15 .57.025 is a me nde d to read:

1 5.57.025, I NF O RM AT I ON  AND R E C O M M E N D A T I O N S  ON J U D I C I A L  

iii, y;o*. ho 1 ,ti r tk ir. GO d.v. s before the a pp l ic abl e state election,

• <. i council shall f i l e  wit' the lit tvna.n: go ve rn o r s statement

inform tior. about < . • i ccurt j u s t i c e , cor.rt_ of a t : •

s u p e r : c r court j  wcg*. , a’ ’ ■ t r »c t ct ;rt judge- w h o  w. ; 1 be s . 0-
r - u n t  ior. « lection, fV ’ • owing the- luaticr. cf each such 

, : : ■ ■ . lal council c o r d i n g  t law.

i \ : : v statement may not e-J >tr. 00 words.

O i )



(2) j ud ic i al  officer ocher than supreme court jus ti ce  cr c o u r t  cf anneals j u d g e , S50 each.

Sec. 19. AS 2 A . 55.330(2) is amended to read:

( 2 )  " a g e n c y "  i n d u c e s  a d e p a r t m e n t ,  o f f i c e ,  i n s t i t u t i o n ,  c o r p o r a t i o n ,  a u t h o r i t y ,  o r g a n i z a t i o n ,  c o m m i s s i o n ,  c o m m i t t e e ,  c o u n c i l  or he a r d  o f  a m u n i c i p a l i t y  or i n  t h e  e x e c u t i v e ,  l e g i s l a t i v e  or j u d i c i a l  t r . n c i . e s  c f  the s t a t e  g o v e r n m e n t ,  and a d e p a r t m e n t ,  o f f i c e ,  i n s t i t u t i o n ,  c o r p o r a t i o n ,  a u t h o r i t y ,  o r g a n i s a t i o n ,  c o m m i s s i o n ,  c o m m i t t e e ,  c o u n c i l  or ho ar d  o f  a m u n i c i p a l i t y  or  o f  t h e  s t a t e  government in d e p e n d e n t  c f  the e x e c u t i v e ,  l e g i s l a t i v e  and j u d i c i a l  b r a n c h e s ;  i t  a l s o  i n c l u d e s  an o f f i c e r ,  employee or member of  .in " a g e n c y "  a c t i n g  or  p u r p o r t i n g  to  a c t  in  th e  e x o r c i s e  o f  h i s  o f f i c i a l  d u t i e s ,  bu t  loes not  i n c l u d e  t h e  g o v e r ­n o r ,  l i e u t e n a n t  g o v e r n o r ,  a member o f  the l e g i s l a t u r e ,  j u s t i c e  o f  the supreme c o u r t ,  j u d g e  o f  th e  c o u r t  o f  a p p e a l s ,  a s u p e r i o r  c o u r t  j u d g e ,  | 0 K) d i s t r i c t  c o u r t  j u d g e , m a g i s t r a t e ,  member o f  a c i t y  c o u n c i l  or ; cr ou gh  a s s e m b l y ,  e l e c t e d  c i t y  or borou gh mayor,  or s member of  an.•It-cved s c h o . ' l  b o a r d ;f t c .  20.  AS 3 9 . 2 0 . 3 1 0 ( 1 )  i s  amended to  r e a d :( 1 ) •:•!«. r? o f  th e  s t a t e  l e g i s l a t u r e ,  the g o v e r n o r ,  the* .  v le r.a nt ( j v e r n o r ,  and j u s t i c e s  and j u d g e s  o f  the supreme and s u p e r i o rc r t s  a r c  c f  the- c c u r t  o f  a p p e a l s ,  but nothing,  i n  AS 3 9 . 2 0 . 2 2 0  -
.■1 . 11. 3 fb mnv he cons t r u e d  t o  d i m i n i s h  «!«•.■ s a l a r i e s  f i x s c  i y  Isw f o ro f f i c e r s  y r e a s o n  o f  abse nc e  f m m  duty on a c c o u n t  r f  i l l n e s s  cr  -. .  1  •- c :

. . 2 ) i s( 2 ) " j u d i c i a r y "  means j u s t i c e s  o f  t h e  supreme c c : - :  . : c
• :■ r.f 'he . .rt cf appeals, the ■-noe r i f.s r c u rt and the district: c k  a :-: r : s i i : . .  : ? j .

( / j - )



c o u r t  o f  a p p e a l s  or  o f  t h e  s u p e r i o r  or  d i s t r i c t  c o u r t s  o f  
Alaska;

fS e c .  23.  AS 3 9 . 5 0 . 2 0 0 ( 2 )  i s  amended to  r e a d
(2) " ju d ic ia l  o ff ic e r"  me an s a p erson a pp o in t ed  as a j u s ti ce  

to the s u pre me  court or as a jud ge to the court of appeals, superior 

court, d i s t r i c t  court, or m a g i s t r a t e  court.

Sec. 2 ~ . AS 12. 55 .1 20 (a ) is a me nd ed  to r e c c:

(a) A s e nt e nc e  cf i m pr is on me nt  lavf' imposed by the superior
0i 'ByeAfLor m o H B

court tor a term or for a g gr eg at e terms c-~- >- <■-* -r t
^ rHE.— V Sj'rPp m ay  be a p p e a l e d  to the court of appeals [SUPREME COURT] by the 

d e f e nd a nt  on the g ro un d  that (he s en te nc e is excessive. By a pp eal in g a

s e nt e nc e un de r this section, the d efe nd an t wai »es the right to ple ad

that by a r e v i s i o n  of the se ntence re su l ti n g from the appeal he has b e e n

twice p la ce d  in j e op a rd y  for the same offense.

Sec. 25. AS 1 2 .55 .12 0( b)  is amended to road:

(b) A s e n t e n c e  of impri so nm en t l a w f u l l y  imposed by the superior

court m a y  be a pp e a l e d  to the court of appea ls  [SUPREME COURT] by the

state cn the g r o u n d  that the sentence is too lenient, however, wh en  a

s e nt e nc e is a p p e a l e d  by the state and the d e f en da n t has not a pp ea le d the

sentence, the court i c not a u th ori se d to increase the sentence but may 

exp re ss  its a pp roval or di sapproval of the se nt e nc e and its reasons in a

.aten opinion.    .... - .1 ' •//. . . =  c - - // • ■ ■■. . f . r. / .- ? / i- •* .. <- O ///

Sec.j;C> judge- of the ccurt c.f appeals is en ci 'l sc  to recei ve  annual 

r.satio' c-cual tr °r ter cent of the annual c o m p e n s a t i o n  cf a supreme 

justice, p a y a b l e  in inrtalime: “s f: - the date upon

he takes o ff i ce  until su pe rseded by pa ym en t of c o m p e n s a t i o n  r es u l t i n g  

t: - fi.it s a l a r y  recc-'v.cj'.dsaicr.s made under A S  39.25 for judges of the 

cf appeals.

- • t. =■-, i r.r • t
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* S e c . j l  . N o t w i t h s t a n d i n g  the e ff ec ti ve  date of this Act, ope ra ti on s of 

* j.the court cf appe al s shall c om me n ce  on a date d e t e r mi n ed  by the supreme court 

•1 1 a ft er  all judges cf the court of appeals have taker, office.

«, ,r Sec . . The su pe rio r court has concurrent a ppe ll at e j u r i s d ic t io n  wit hI, f•j ,'the c ou rt  of a pp ea ls  in acti on s and p roc ee din gs  c o mm en ce d in the d is tr i ct  

t 1 court and filed in the s u p er i or  court be fore the date on wh ic h o p e r a ti on s  of 

- the cot

. o f  at teals an a p t e l l a t e  m a t t e r  i nvo lv in g ar. action cr proceed in a c o m me n ce d  in 
;! “

(..the d is tr ic t court w h i c h  is p e n d i n g  in the superior court on the cate on

cf app ea ls  commence. The supreme court may transfer to r.he court

IC 

11
jwhich o p e r a t i o n s  of the court of appeals commence, inclu di ng  a matter filed 

b e fo r e the e f f e c t i v e  date of this Act. An a pp el la te  ma tter not so t r a n s­

ferrer i.tll he -ocibet by the supcrioi’ court. Before c om m en c em en t  of opere-

i3 ^cions in the cou rt  of appeals, a de cision of the superior court under this 
jl

u  sec ti on  may be a p p e a l e d  to the supreme court and thereafter to the court of 

15 appeals.

‘"Sec .':'i Cases pending in the supreme court on the date 
on /.'"rich the operations of the court of appeals begin 
which have been heard or submitted to the supreme court 
on the briefs.on or before that cate shall be retained 
by the supreme ccurt for decision. The supreme court 
r.-v transfer to the court o f   n — -------sd i c t  i o n o f t h e  c o u r t  o f a p p e a l s

or, t o f  tho ! e g i s l a t u r e  t h a t th e c o u r t  o f  ap pea 1 c

2 S pc s s i b T f. zf t - ’- the e f f e c t ivc- d a te  c f  z h i s A C t  .c f C C ' f t f sha 11 immc-d l a t e l y take n e c e s s a r y a c t ic r .
es for tne CO u r t  o f  a p p e a l s VTr.en adv is ed by theto p r o v e -- suit'.ole tscii:

5u p r . c- :: ur z . c f e ; •_ : i >:

• . : v nil ini tia l va ca nc i es  for iudce of the court of arteals

S « t l  u /</ effect J a n u a 1.•   U . .

C H )
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AS 4 4 . 6 2 . 5 6 0  is a m e nd ed  ;o

of ?.•:r e £ i in a c cordance v i t h  the applicable rules cf ccur

ccv e m i r ,  o a r c e al s  m  civil natters. n x c e p u  as ether v.ises e c  1 1 on notice or

■ s — the 1

0 . _ r  . c  t ar.c serv' o s  r  t  v .ne t r e e ; c i.n c

re cor.rrete eccr; o r o c e e r i n c s cr

(  / s )





I N S E R T S  c o n ’t case 3

%

iec -^4.62. 57 0 (h j is a m e n d e d  tc read:

. . c
 : :  .  r  L Cs t £ v  Tr. e-  s • ■- C .  .  C  .  V. C

c: -tcencv crcer

*  Sec. c l ? AS 22.25.011 is amended bv adding a n e w  s u b­

se c t i o n  to read:

(b) A j u s tice or judge m a y  not be required to make 

c o n t r i b u t i o n s  u n d e r  (a) of this section if at the time o: 

his a p p o i n t m e n t  he is h o l d i n g  a judicial office to w h i c h  

b e n e f i t s  under this c h a pter apply and to wh i c h  he was 

a p p o i n t e d  b e f o r e  Ju ly 1, 1973.

( I /



ftfORK DRAFT PAPER WORK DRAFT PAPER

WTork Or d e r  #6161 
Pegues

1

2

3

4

5 

G

7

8 

9

10

11

12

13

14 

1G 
16

17

18

19

20 

21 
22
23

24

2f>

26

2/

28

29

Original sponsors; Ziegler, Bradley, 
Meland, et al

IN THE SENATE BY THE J U D I C I A R Y  C O M MITTEE

HOUSE CS FOR SENATE BILL NO. 10A 

IN THE LEGISLATURE OK THE STATE OF A L A S K A  

ELEVENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to courts; e s t a b l i s h i n g  the court of

appeals; and providing for an e f f e c t i v e  date."

!BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section I, AS 22 is amended by adding a new chapter to read:

CHAPTER 07. THE COURT OF APPEALS.

Sec. 22.07.010. ESTABLISHMENT. There is e s t a b l i s h e d  the court of 

appeals, consisting of three judges.

See. 22.07.020. JURISDICTION. (a) The court of .appeals has 

appellate jurisdiction in actions and proceedings c o m m e n c e d  in the 

superior court or the district court involving:

( 1 ) criminal prosecution;

(2 ) post-convict ion relief;

(3) extradition;

(6 ) habeas corpus;

(5) probation or parole; and 

((>) bail.

(b) The court of appeals may issue injunctions, w r i t s  and all 

other process necessary for the complete exercise of its jurisdiction.

(c) The court of appeals has jurisdiction to hear a p p eals of 

sentences of imprisonment imposed by the superior court o r  the district

court on the grounds Lhat the sentence is excessive? or too lenient and,

in the exercise of this jurisdiction, may modify the s e n t e n c e  as p r o­

vided by law and the state constitution.

(d) An appeal to the court of appeals is a m a t t e r  o f  right in all

-I HCSSB m
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actions and proceedings within its jurisdiction, except that the state 

has no right of appeal in criminal cases except to test the s u f f i c i e n c y  

of the indictment or information or to appeal a sentence on the ground 

4 it is too lenient under (c) of this section.

Sec. 22.07.030. REVIEW BY SUPREME COURT. A party may apply to the 

supreme court for review of a final decision of the court of a p p e a l s  i n 

7 accordance with AS 22.03.010(c). In this section, "final decision"

R ■ means a decision or order other than a dismissal by consent of all

parties that closes a matter in the court of appeals,

Sec. 22.07.040. QUALIFICATIONS OF JUDGES. A ju dge of the court o f

6

10

ii appeals shall be a citizen ol the United States and of the state, a

12

13

r e s i d e n t  of t h e  s t a t e  f o r  t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  h i s  a p p o i n t ­

m e n t  , h a v e  b e e n  e n g a g e d  f o r  n o t  l e s s  t h a n  e i g h t  y e a r s  i m m e d i a t e l y  p r e -  

14 c e d i n g  h i s  a p p o i n t m e n t  in t h e  a c t i v e  p r a c t i c e  o f  l a w ,  a n d  at t h o  t i m e  o f

1t> a p p o i n t m e n t  b e  l i c e n s e d  t o  p r a c t i c e  l a w  in t h e  s t a t e .  F o r  p u r p o s e s  o f

10 t h i s  s e c t i o n ,  t h e  a c t i v e  p r a c t i c e  o f  l a w  s h a l l  b e  t h e  s a m e  a s  d e f i n e d

17 f o r  t h e  j u s t i c e s  o f  t h e  s u p r e m e  c o u r t  i n  AS 22.05.070.

18 S e c .  22.07.050. O A T H  O F  O F F I C E .  E a c h  j u d g e  o f  t h e  c o u r t  o f

10 a p p e a l s ,  u p o n  e n t e r i n g  o f f i c e ,  s h a l l  t a k e  a n d  s u b s c r i b e  t o  a n  o a t h  o f

20 o f f i c e  r e q u i r e d  of a l l  o f f i c e r s  u n d e r  t h e  c o n s t i t u t i o n  a n d  s u c h  f u r t h e r

21 o a t h  o r  a f f i r m a t i o n  a s  m a y  b e  p r e s c r i b e d  b y  l a w .

2O  Sec. 22.07.060. A P P R O V A L  O R  R E J E C T I O N .  E a c h  j u d g e  o f  t h e  c o u r t  o f

23 a p p e a l s  is s u b j e c t  t o  a p p r o v a l  o r  r e j e c t i o n  a s  p r o v i d e d  i n  t h e  A l a s k a

24 E l e c t i o n  C o d e  (AS 15). T h e  j u d i c i a l  c o u n c i l  s h a l l  c o n d u c t  a n  e v a l u a t i o n

2t> e a c h  j u d g e  b e f o r e  h i s  r e t e n t i o n  e l e c t i o n  a n d  s h a l l  p r o v i d e  t o  t h e

2G p u b l i c  i n f o r m a t i o n  a b o u t  t h e  j u o g c  a n d  m a y  p r o v i d e  a  r e c o m m e n d a t i o n

7/ r e g a r d i n g  h i s  r e t e n t i o n  o r  r e j e c t i o n .  T h e  i n f o r m a t i o n  a n d  a n y  r e c o m m e n -

7° dal: i o n  s h a l l  b e  m a d e  p u b l i c  at l e a s t  30 d a y s  b e f o r e  t h e  e l e c t i o n .  T h e

7—  j u d i c i a l  c o u n c i l  s h a l l  a l s o  p r o v i d e  t h e  i n  f o r m a t  i o n  a n d  a n y  r e c o m m e n d a -

-2- HCSSB 104
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P

t ion to the office of the lieutenant governor in time for p u b l i c a t i o n  in

the election pamphlet under AS 15.57.025. If a majo rity o f  those vot i n g  

on the question rejects the candidacy of a judge, he m a y  not for a 

period of four years thereafter be appointed to fill a v a c a n c y  in any 

court of the state.

Sec. 22.07.070. VACANCIES. (a) The governor shall fill a vac. "'ey 

or appoint a successor Lo fill an impending vacancy in the o f f i c e  of 

judge of the court of appeals within 45 days after r e c e i v i n g  nominations 

from the judicial council, by appointing one of two or m o r e  p e r s o n s  

nominated by the council for each actual or impending v a c a n c y .  An 

appointment to fill an impending vacancy becomes e f f e c t i v e  u p o n  the 

actual occurrence of the vacancy.

(b) The office c.i a judge of the court of appeals b e c o m e s  vacant 

90 days after the election at which he is rejected by a m a j o r i t y  of 

those voting on the question or for which he fails to file h i s  d e c l a r a­

tion of candidacy to succeed himself. Upon the o c c u r r e n c e  of (1) an

actual vacancy; (2 ) the certification of rejection f o l lowing an e l e c­

tion; or (3) the failure of a judge to file a d e c l a r a t i o n  of c a n d i d a c y  

to succeed himseLf, the judicial council shall meet w i t h i n  45 days a n d  

submit to the governor the names of two or more persons q u a l i f i e d  for 

the judicial office; however, the 45-day period m a y  be e x t e n d e d  by the 

judicial council with the concurrence of the supreme court. In the 

event of an impending vacancy other than by reason of r e j e c t i o n  or 

failure to file a declaration of candidacy, the judicial c o u n c i l  may 

meet at any time within the ()0 -day period immediately p r e c e d i n g  the 

effective date of the vacancy and submit to the g o v e r n o r  the names of 

two or more persons qualified for the judicial office.

Sec. 22.07.080. RESTRICTIONS. A judge of the court of appeals 

while holding office may not practice law, >r engage in the conduct o f

-3- HCSSB 104
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any other profession, vocation or business for profit or compensation, 

which conduct would interfere with his performance of h i s  judicial 

duties, nor may he hold office in a political party, o r  h o l d  any o t h e r  

office or position of profit under the United States, the state or its 

political subdivisions. A judge of the court of appeals filing for 

another elective public office forfeits his judicial position.

Sec. 22.07.090. COMPENSATION. (a) Each judge o f  the court of 

appeals is entitled to receive annual compensation p r e s c r i b e d  in a c c o r­

dance wilh AS 39.23. The compensation of a judge may not be dimi n i s h e d  

during his term of office, unless by general law a p p l y i n g  to all 

salaried officers of the state.

(b) A salary warrant may not be issued to a j u d g e  of the court of 

appeals until he has filed with the state officer d e s i g n a t e d  to issue 

salary warrants an affidavit that no matter referred to the judge for 

opinion or decision has been incompleted or undecided by h i m  for a 

period of more than six months.

Sec. 22.07.100. PROCESS. Process of the court of a p p e a l s  shall be 

in the name of the State of Alaska, signed by the c l e r k  of the court or 

his deputy, dated when issued, sealed with the seal of court, and m a d e  

returnable according to rule prescribed by the supreme court.

Sec. 2. AS 22.05.010 is repealed and re-enacted to read:

Sec. 22.05.010. JURISDICTION. (a) The supreme c o u r t  has final 

appellate jurisdiction in all actions and proceedings.

(b) Appeal to the supreme court is a matter of right except fr om 

actions and proceedings within the appellate j u r i s d i c t i o n  o f  the court 

of appeals under AS 22.07.020.

(c) 1 he supreme court may revi* / a linal d e c i s i o n  of the court o f  

appeals on application of a party under AS 22.07.030 if the supreme 

court dotermines that the decision of the court of a p p e a l s

-4- HCSSB 104
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(1 ) is in conflict with a decision o f  the s u p r e m e  c o u r t  of

this state or of the United States;

(2 ) is in conflict with a decision of the c o u r t  of appeals;

(3) involves a significant question o f  law u n d e r  the C o n­

stitution of the Unite.! States or of the state; or

(A) involves a legal issue of substantial publ i c  i m p ortance

that should be determined by the supreme court.

(d) The supreme court may issue injunctions, w r i t s  and all other
I

process necessary to the complete exercise of its jurisdiction.

* Sec. 3. AS 22.03 is amended by adding a new section to read:

Sec. 22.05.015. TRANSFER OF APPELLATE CASES. (a) The s u p r e m e

court may take jurisdiction of a case pending before tho court of 

appeals if the court of appeals certifies that

(1) the case involves a significant q u e s t i o n  of law u n d e r  the

Constitution of the United States or of the state or involves a legal 

issue of substantial public importance that sho u l d  be d e t e r m i n e d  by the 

supreme c o u r t ; or

(2 ) the caseload of the court of appeals is such that t r a n s­

fer to the supreme court is necessary for the e x p e d i t i o u s  a d m i n i s t r a t i o n  

of just ice.

(b) A case fi 1 cd in the supreme court or in the court of appe a l s  

may not be dismissed by one court on the sole g r o u n d  that it is w i t h i n

the jurisdiction of the other court. The case shall be t r a n s f e r r e d  to

t he proper cou r t .

* Sec. A. AS 22.05.060 is amended to read:

Sec. 22.05.060. SEALS OF COURT, 'the seal of the s u p reme court is

a vignette of the official flag of the state with the w o r d s  "Seal of the 

Supreme Court of the Slate of Alaska" surrounding the vignette. T h e  

supreme court shall prescribe by rule t he seals of court for the c ourt

HCSSB 10A-5-
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of appeals and for the superior and district courts.

* Sec. 5. AS 22.05.100 is amended to read:

Sec. 22.05.100. APPROVAL OR R E J E C T I O N . Each s u p r e m e  court justice

is subject to approval or rejection as provided in the A l a s k a  E l e c t i o n  

Code (AS 15.05 - 15.60). The judicial council shall c o n d u c t  an e v a l u a­

tion of each justice before his retention election a n d  shall prov i d e  to 

the public information about that justice and may p r o v i d e  a r e c o m m e n d a­

tion regarding his retention or rejection. S u c h  i n f o r m a t i o n  and any 

^  recommendation shall be made public at least 30 days b e f o r e  the r e t e n­

tion election. The judicial council shall als o provide s u c h  information 

and any recommendation to the oft ice of the lieutenant, g o v e r n o r  in time 

for publication in the election pamphlet under AS 1 5 . 5 7 . O'.5. If a 

majority of those voting on the question rejects his candidacy, he- shall 

not he appointed to fill any vacancy in the supreme c o u r t  , c o u r t of 

appeals or superior courts of the state for a period of four y e a r s  

t h e r e a f t e r .

*  Sec. 6 . AS 22.10.020(a) is amended to read:

(a) The superior court is the trial court of g e n e r a l  jurisdiction,

with original .jurisdiction in all civil and criminal m a t t e r s ,  i n c l u d i n g  

but not limited to probate and guardianship of minors and incompetents. 

The jurisdiction of the superior court extends over the w h o l e  of the 

?2 |p state. The superior court and iLs judges may issue i n j u n c t i o n s ,  w r i t s  

of review mandamus, prohibition, habeas corpus and all o t h e r  w r i t s  

necessary or proper to the complete exercise o f  its j u r i s d i c t i o n .  A 

writ of habeas corpus may 1 r> made returnable oefore a n y  j u d g e  of the 

superior court. The superior court has jurisdiction in all m a t t e r s  

appealed to it from a subordinate court, or a d m i n i s t r a t i v e  agency when 

appeal is provided by law. Appeals are a mat t e r  of right | , IiUT N O  

APPEAL FROM A SUBORDINATE COURT MAY BE TAKEN BY THE D E F E N D A N T  IN A

-6- HCSSB 106
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1 CRIMINAL CASE AFTER A  PLEA OF GUILTY, EXCEPT ON THE G R O U N D  T H A T  THE

SENTENCE WAS EXCESSIVE, AS FURTHER PROVIDED BY THIS SECTION. NO A P P E A L

3 MAY BE TAKEN BY THE STATE, EXCEPT TO TEST THE SUFFICIENCY OF AN INDICT-

4 MENT OR INFORMATION. AN APPEAL TO THE SUPERIOR COURT MAY BE T A K E N  ON 

THE GROUND THAT A SENTENCE OF IMPRISONMENT OF 180 DAYS O R  M O R E  WAS 

EXCESSIVE AND THE SUPERIOR COURT IN THE EXERCISE OF THIS J U R I S D I C T I O N  

HAS THE POWER TO MODIFY THE SENTENCE APPEALED FROM U P W A R D  OR D O W NWARD 1. 

The hearings on appeal from a final order or judgment of a subordinate 

court or administrative agency shall be on the record unless the

to superior court, in its discretion, grants a trial do novo, in wh o l e  or

11 in p a r t .

12 * Sec. 7. AS 22.10.15J is amended to read:

13 Sec. 22.10.150. APPROVAL OR REJECTION. Each s u p e r i o r  court judge

14 is subject to approval or rejection as provided in the A l a s k a  Election

■“} Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua-

16 t.ion of each judge before his retention election and shall provide to

1/ the public information about tin- judge and may provide a recommendation

18 regarding his retention or rejection. Such information and any recom-

19 me ncl at ion shall be made public at least. 30 days before the re tent ion

20 election. Tho judicial council shall also provide such information and

21 any recommendation to the office of the lieutenant g o v e r n o r  in time for

2̂ ^  publication in the election pamplet under AS 15.57.025. If a m a j o r i t y

23 of those voting on the question rejects his candidacy, he shall not for

a period of four years thereafter be appointed to fill any vacancy in 

the supreme! c o u r t , court of appeals or superior courts ol the slate,

* See. 8 . AS 22.15.195 is amended Le read:

71 S e c . 22.15.195. APPROVAL OR REJECTION. Each district court judge

2fl is subject to approval or rejection as provided in the A l a s k a  Election

VJL Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua-

-7- HCSSB 106

24

20



WORK DRAFT PAPER WORK DRAFT PAPER WORK DRAFT PAPER

1
2

3

4

5

6

4
10

11 
12

13

14

15

16 

17 

ia

19

20 

21

•

23

24

75

26
?/28
20

tion of each judge before his retention election and shall p r o vide to 

the public information about the judge and may provide a reco m m e n d a t i o n  

regarding his retention or rejection. Such information and the r e c o m­

mendation shall be made puolic at least 30 days before the election.

The judicial council shall also provide such information and any r e c o m­

mendation to the office of the lieutenant governor in time for p u b l i c a­

tion in the election pamplet under AS 15.57.025. If a m a j o r i t y  of those 

vot ing on the question rejects his candidacy, he shall not for a period 

ot four years thereafter be appointed to fill any v a c a n c y  in the supreme 

court, court of a p p e a 1s , superior courts or district courts o f  the 

st a t e .

Sec. (). AS 2 2 . 15.2A0(b) is amended to read:

(I)) The defendant may appeal a judgment of c o n viction given in the

district court in a criminal action to the court of a p p e a l s  (SUPERIOR

COURT). When the judgment is given on a plea of guilty, no appe a l  may

be taken by the defendant except on the ground that a s e n t e n c e  of im­

prisonment of 180 days or more was excessive; however, the supreme court 

by rule may further provide for review of a judgment g i v e n  on a plea of 

guilty. The state has no right of appea! in criminal a c t i o n s  for wh i c h  

judgment is given in the district courts, except to test, the s u f f i c i e n c y  

of the informal ion.

* Sec. 10. AS 22.20.010 is amended to read:

Sec. 22.20.010. JUDICIAL OFFICER DEFINED. The term "judicial

officer" means a supreme court justice, including the c h i e f  justice, 

a j udge of the court of appea I s , a judge of the s u p e r i o r  court, a d i s­

trict judge and a magistrate.

**■ Sec. 11. AS 22.20.110 is amended to read:

Sec. 22.20.110. DUTY OF THE COMMISSIONER IN THE C O U R T  OF APPEAI.S, 

THE SUPERIOR COURT AND DISTRICT COURTS. When required by the supreme

-8 - HCSSB 10A
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court., the commissioner shall serve and execute all p r o cess issued by 

the court of appeals, the superior court and the district courts, attend 

to and wait upon grand and petit juries, maintain order, a t t e n d  the 

sessions of the courts, and exercise the power and p e r f o r m  the d u t i e s  

concerning all matters within the jurisdiction o f  the c o u r t s  as m a y  be 

assigned to him. The commissioner is the executive o f f i c e r  of the c o u r t 

of a p p e a l s , the superior court and district courts.

** Sec. 12. AS 22.25.010(g) is amended to read:

(g) The word "justice" means a supreme court justice, and the word 

"judge," unless the context clearly indicates otherwise, m e a n s  a j u dge 

of the court o f appeals, a superior court judge or d i s trict court judge.

* Sec. 13. AS 22.30.080(2) is amended to read:

(2 ) "judge" means a justice of the s u p r e m e  court, a j u d g e of 

the c o u r t of app e a l s , a judge of the superior court, or a ju d g e  o f  the 

district court who is the subject of an investigation or p r o c e e d i n g  

under sec. 10, art. IV, Constitution of the State o f  Alaska and this 

c h a p t e r .

* See. ,1A. AS 11.56.000(2) is amended t / read:

(2 ) "judicial officer" means a supreme court justice, in­

cluding the chief j u s t i c e , a judge of t Ik: court of appeals, a j u d g e  of 

the superior court , a district court judge, or a magistrate;

* Sec. 15. AS 15.15 030(10) is repealed and re-enacted to read:



 — ------------------------------I
WORK DRAFT PAPER WORK DRAFT PAPER WORK DRAFT PAPER

1
2

3

4

5

6

10

11

12

13

14

15 

1G
17

18

19

20

22

23

24

25

2G
27

28 

29

tained as justice of the supreme court for 10 y e a r s ?”; (B) "Shall . . . 

. . . .  be retained as judge of the court of appeals for eight years?";

(C) " S h a L l ............... be retained as judge of the s u p e r i o r  court for

six yea's?"; or (D) " S h a l l ................. be retained as judge o f  the

district court for four year s ?” Provision shall be m a d e  for m a r k i n g  

each question "Yes" or "No".

* Sec. 16. AS 15.35 is amended by adding new sections to read:

Sec. 15.35.140. APPROVAL OR REJECTION OF A JU D G E  OF T H E  C O U R T  OF

APPEALS. Each judge of the court of appeals shall be subject to

approval or rejection at the first general elect i o n  held m o r e  than three 

years after his appointment. If approved, he shall t h e reafter be s u b­

ject to approval or rejection in a like manner every e i g h t h  year.

Sec. 15.35.150. FILING DECLARATION BY JUDGE OF T H E  COU R T  O F  

APPEALS. Each judge of the court of appeals seeking to succeed himself

in office shall file with the lieutenant governor a d e c l a r a t i o n  of

candidacy not less than 90 days before the date o f  the general e l e c t i o n  

at which approval or rejection is requisite.

Sec. 15.35.160. REQUIREMENT OF FILING FEE F O R  COURT O F  APPEALS.

At the time the declaration is filed, each candidate shall pay a filing 

fee to the lieutenant governor. The filing fee for a c a n d i d a t e  for the 

court of appeals is $ 1 0 0 .
Sec. 15.35.170. PLACING NAME OF JUDGE OF T H E  COURT O F  A P P E A L  oN 

BALLOT. The lieutenant governor shall place the name of a judge of the 

court of appeals who has properly filed a declaration o f  c a n d i d a c y  on 

the judicial ballot in each judicial district of the state for the 

general election at which approval is sought.

* Sec. 17. AS 15.57.025 is amended to read:

Sec. 15.57.025. INFORMATION AND RECOMMENDATIONS ON J U D I C I A L  OFFI- 

C L R S . No later than 60 days before, the applicable state election, the

-10- HCSSB 10'.
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judicial council shall file with the lieutenant g o v e r n o r  a sta t e m e n t  

including information about each supreme court justice, court of appeals 

j u d g e , superior court judge, and district court ju d g e  who will be s u b­

ject to a retention election, following the eval u a t i o n  of each such 

justice or judge conducted by the judicial council a c c o r d i n g  to law.

Each such statement may not exceed 300 words.

* Sec. 18. AS 15.57.040(2) is amended to read:

(2 ) judicial officer other than supreme court j u s t i c e  or 

court of appeals j u d g e , $50 each.

* Sec. 19. AS 24.55.330(2) is amended l.o read:

(2 ) "agency" includes a department, office, institution, 

corporation, . uthority, organization, commission, committee, c o u n c i l  or 

board of a municipality or in the executive, legislative or j u d i c i a l  

branches of the state government, and a department, office, instit ution, 

corporation, authority, organization, commission, committee, c o u n c i l  or 

board of a municipal it v or of the state government i n d e p e n d e n t  of the 

executive, legislative and judicial branches; it al.so includes an o f f i­

cer, employee or member of an "agency" acting or p u r p o r t i n g  to act in 

the exercise of his official duties, but does not include the governor, 

Lieutenant governor, a member of the legislature, j u s t i c e  of the supreme 

court, judge of the court of appeals, a superior cour* j u d g e , f OR 1 

district court j u d g e , magistrate, member of a city council or b o r o u g h  

assembly, elected city or borough mayor, or a memb e r  of an e l e c t e d  

school boat*.!;

* Sec. 20. AS 39.20.310(1) is amended to read:

(1 ) members of the state? legislature, the.* governor, the 

lieutenant governor, and justices and judges of the supreme and super i o r  

courts and of the- court o f a p p e a ls, but nothing in AS 39.20.220 - 39.20. 

330 may be construed to diminish the salaries fixed by Law for these

- 1 1 - J less Li 104
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officers by reason of: absence from duty on account of illness or o t h e r­

wise ;

3 * Sec. 21. AS 39.23.130(2) is amended to read:

(2 ) "judiciary" means justices of the supreme cour*- and 

judges of the court of appeals, the superior court and the district 

G court [THE SUPERIOR AND DISTRICT COURTS].

* Sec. 22. AS 39.35.6 8 0 ( 2 1 ) (C)(vi) is amended to read:

(vi) justices of the supreme court or judges of the

court o f appeals or of the superior or d i s t r i c t  courts of

10 Alaska;

* Sec. 23. AS 39.50.200(2) is amended to read:

(2 ) "judicial officer" means a person appoint id as a j u s t i c e

to the supreme court or as a judge Lo the court of a p p e a l s , superior 

court, district court, or magistrate court.

15 " Sec. 24. AS 12.55.120(a) is amended to read:

11

12

13

14

16

19

20 

21

(a) A sentence of imprisonment lawfully imposed by the s u p erior

17 court tor a term or for aggregate terms exceeding one y e a r  may be

18 appealed lo the court of appeals [SUPREME COURT] hy the defendant on the

ground that the sentence is excessive. By appealing a sentence un d e r  

this section, the defendant waives the right to pl ead that by a revifiior 

of the sentence resulting from Lhe appeal he has been twice placed in 

jeopardy for the same offense.

23 * sec. 2 l. AS 12.55.120(b) is amended to read:

('>) A sentence of imprisonment lawfully imposed by the superior 

25 court may be appealed to the court of appeals [SUPREME COUPT] by the

state on Lhe ground that the sentence is too lenient; however, when a 

sentence is appealed by the state and the defendant has not appealed the 

sentence, Lhe court is not authorized to increase the sentence but m a y  

express its approval or disapproval of the sentence- and its reasons in a

-12- HCSSB 104
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1 written opinion.

2 * Sec. 26. A judge of the court of appeals is entitled to receive annual

3 compensation equal to 95 per cent of the annual compensation of a supreme

4 court justice, payable in equal monthly installments, from the date upon

5 which he takes office until superseded by payment of c o m p e n s a t i o n  resulting

C from the first salary recommendations made under AS 39.23 for j u d g e s  of the

7 court of a p p e a l s .

8 * Sec. 27. Notwiths tanding the effective date of this Act, o p e r a t i o n s  of

o J ^ h e  court of .appeals shall commence on a date determined by the s u p r e m e  court

after all judges of the court of appeals have taken office.

* Sec. 28. The superior court has concurrent appe llate j u r i s d i c t i o n  as

provided under AS 22.07.020 with the court of appeals in actions and p r o­

ceedings commenced in the district court and filed in the s u p e r i o r  court

before the date on which operations of the court of appeals commence. The

supreme court may transfer to t.hc court of appeals an appellate m a t t e r  w i t h i n  

the jurisdiction of the* court of appeals relating to an action or p r o c e e d i n g  

commenced in the district court which is pending in the s u p erior court on the 

date on which operations of the court of appeals commence, i n c l u d i n g  an 

appellate matter filed before the effective: date of this Act. An a p p ellate 

matter not so transferred shall be decided by the superior court. Before 

commencement of operations in the court of appeals, a decision of the 

Superior court under this section may be appealed to the supreme; court and 

thereafter to the court of appeals.

* Sec. 29. The supreme court may transfer to the court of a p p e a l s  any 

matter within the jurisdiction of the court of appeals which is p e n d i n g  in 

the supreme court on the date on which operations of the court of appeals 

commence, including matters filed in the supreme court before the effective 

date of this Ac t .

* Sec. 30. It is the intent of the legislature Lhat the court of appeals

-13- HCSSB 10A
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commence operations as soon as possible after the effe ctive date o f  this Act. 

The administrative direcLor of courts shall immediately t a k e  n e c e s s a r y  action 

to provide suitable facilities for the court of appeals. W h e n  a d v i s e d  by the 

supreme court, the judicial council shall meet and submit n o m i n a t i o n s  to the 

governor for all initial vacancies for judge of the court o f  appeals.

* Sec. 31. Section 14 of this Act takes effect January 1 , 1980. The 

remainder of this Act takes effect July 1, 1979.
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HOUSE CS FOR SENATE BILL NO. 104 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVE N T H  LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act establishing the court of appeals amending the

law relating to the supreme court; and providing for an 

effective date."

' BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22 is amended by adding a new chapter to read:

CHAPTER 07. THE COURT OF APPEALS.

Sec. 22.07.010. ESTABLISHMENT. There is established the court of 

appeals, consisting of three judges. * .

Sec. 22.07.020. JURISDICTION. (a) The court of appeals has 

appellate jurisdiction in civil actions and proceedings commenced in the 

superior court.
nj-

*

(b) The court of appeals has appellate jurisdiction of super i o r  

court decisions r-suiting from appeals to the superior court

(1 ) from the district court; and

(2 ) from administrative agencies.

(c) The court of appeals may issue injunctions, writs and all 

other process necessary for the complete exercise of its jurisdiction.

(d) An appeal to the court of appeals is a matter of right in all 

actions and proceedings in its jurisdiction.

(e) A final decision of the court of appeals 's binding on the 

superior court ancL the district courts unless -t-ha-t decision is s u p e r­

seded by a decision of the supreme court.

S e c . 22.07.030. REVIEW BY SUPREME COURT. A party may apply to the 

si:;, >« court fur review of a final decision of the court cf appeals in

r.

PcLrr
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accordance with AS 22 . 05 . 010 .an.d— r-uios-adop.Lei_b.y._tiie_supreiaa_ccxur-t!" 

Re view is in the discretion of the supreme court as set out in AS 22.05.- 

0 1 0 (c). In this section, "final decision" means a decision o r  o r d e r  

other than a dismissal by consent of all parties thc.t closes a m a t t e r  in 

the court of appeals.

Sec. 22.07.040. QUALIFICATIONS OF JUDGES. A judge of the co u r t  of 

appeals shall be a citizen of the United States and of the state, a 

resident of the state for three years immediately preceding his a p p o i n t­

ment , have been engaged for not less than eight years immediately p r e­

ceding his appointment in the active practice ol’ law, and at the time of 

appointment be licensed to practice law in the state. For p u r p o s e s  of 

this section, the active practice of law is the same as defined for the 

justices of the supreme court in AS 22.05.070.

Sec. 22.07.050. OATH OF OFFICE. Each judge of the court of 

appeals, upon ente ring office, shall take and subscribe to an oath of 

office required of all officers under the constitution.

See. 22.07.000. A P P R O V A L  OR REJECTION. Each judge of the c o u r t  of 

,i!r i:i subject to approval or rejection as provided in the A l a s k a  

Election Code (AS 15). The judicial council shall conduct an e v a luation 

of < h judge before his retention election and shall provide to the 

public information about the judge and may provide a recommendation 

rcgu r<l i ng his retention or rejection. The information and any recoramen- 

elation shall be made public at least 30 days before the election. The 

judicial council shall also provide the information and any r e c o m m e n d a­t i o n  to the office of the lieutenant governor in time for p u b l i c a t i o n  in 

it; . lection pamphlet under AS 15.37.025. Jf a majority of those vot i n g  

on the question rejects the candidacy of a judge, he may not for a 

i i ,, J of four years thereafte. be appointed to fill a vacancy in the> •_: r  l  , 1 1 . • • c o u r t  of a p p e a l s ,  >i the superior court of t lie state.

- 2 - ucssr, 104
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Sec. 22.07.070. VACANCIES. (a) The governor shall fill a v a c a n c j  

or appoint a successor to fill an impending vacancy in the office of 

judge of the court of appeals within 45 days after receiving nominations 

from the judicial council, by appointing one of two or more p e r sons 

nominated by the council for each actual or impending vacancy. An 

appointment to fill an impending vacancy becomes effective upon the 

actual occurrence of the vacancy.

(b) The office of a judge of the court of appeals becomes vacant 

90 days after the election at which he is rejected by a majority of 

those voting on the question or for which he fails to file his decl ara- 

iion of candidacy lo succeed himself. Upon the occurrence of (1) an 

actual vacancy; (2 ) the certification of rejection following an e l e c­

tion; or (3) the failure of a judge to file a declaration of c a n d i d a c y  

to succeed himself, the judicial council shall meet within 4 5  days and 

submit to the governor the names of two or more persons qual ified for 

the judicial office. However, the 45-day period may be extended by the 

judicial council with the concurrence of the supreme court. In the 

event of an impending vacancy other than by reason of rejection or 

failure to file a declaration of candidacy, the judicial council may 

meet at any time within the 90-day period immediately preceding the 

effective date of the vacancy and submit to I he governor the names of 

two or more persons qualified for the judicial office.

Sec. 22.07.080. RESTRICTION'S. A judge of the court of appeals 

wh ile holding oil ice may not practice law, or engage in the conduct of 

any other profession, vocation or business lor profit or compensation, 

which Conduct would interfere with his perl'ormanc- of his judicial 

duties, nor may he hold office- n a political party, or hold a n y  other 

offic or position <f prof i t under t h« United r t.ti the state or its

! it i < ,11 subcl i v  i s i <ins . i u d;: ■ ( I the court u( .i]■»* -I; f £ 1 in'", for

lU.Sf i ' i
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another elective public office forfeit? hi? judicial position.

Sec. 22.07.090. COMPENSATION. (a) Each judge of the court of

appeals is entitled to receive annual compensation prescribed in a c c o r­

dance with AS 39.23. The compensation of a judge may not be d i m i n i s h e d  

during his term of office, unless by general law applying to all 

salaried officers of the state.

(b) A  salary warrant may not be issued to a judge of the cou r t  of 

appeals until he has filed with the state officer designated to issue 

salary warrants an affidavit that no matter referred to the judge for 

opinion or decision has been in completed or undecided by him for a 

period of more than six months.

Sec. 22.07.100. PROCESS. Process of the court of appeals shall be 

in Lhe name of the State of Alaska, signed by the clerk of the co urt or 

his deputy, dated when issued, sealed with the seal of court, and m a d e  

returnable according to rule prescribed by the supreme court.

Sec. 2. AS 22.05.010 is repealed and re-enacted to read:

Sec. 22.03.010. JURISDICTION. (a) The supreme court has finala p p e l l a t e  j u r i s d i c t i o n  in all actions and proceedings. However, a party 

has only one appeal as a matter of. right from an action, p r o c e e d i n g  or 

appeal commenced in the superior court.

(I)) Appeal to the supreme court ir a matter of right o n l y  in those

actions and proceedings from vhich th re is no right of appeal to the

court of appeals under AS 22. 07. 020^'* /' “
w <. / •*-, iw — ‘ _ < , - ' -- - - V  - U  „

(c) The supreme court may in irs discretion review a final d e c i­

sion of the court of appeals ,n ĥ h»fc-i-ofi— or on application of a

party under AS 22.07.030. In *!.!.- v ec t i on " final decision" means a

decision or order other than a dismissal by consent of all p a r t i e s  that 

< l e v  : a matter in the coui t of a: p* , i! *- .

1 .1 The supreme t < urt may i«- iojuni t ieio . writs arid all o t h e r
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process necessary to the complete exercise of its jurisdiction.

'• Sec. 3. AS 22.05 is amended by adding a new section to read:

Sec. 22.05.015. TRANSFER OF APPELLATE CASES. (a) The supreme 

court may transfer to the court of appeals for decision a case p e n d i n g  

before the supreme court if the case is within the jurisdiction of the 

court of appeals.

(b) The suprrme court may take jurisdiction of a case pending 

before the court of appeals if the court, of appeals certifies to the 

supreme court that the case involves a significant question of 1 w under 

the Constitution of the United States or under the constitution of the 

state or involves an issue of substantial public interest that should be 

determined by the supreme court .

(c) A case filed in the supreme court or in the court of a p p e a l s  

may not be dismissed by one court, on the sole ground that it is within 

the jurisdiction of the other court. The case shall be transferred to 

t he proper court' .

Sec. 5. AS 22.05.060 is amended to read:

See. 22.05.060. SEALS OF COURT. The seal of the supreme court is 

a vignette of the official flag of the state with the words "Seal of the 

Supreme Court of the State of Alaska" surrounding the vign The

supreme court shall prescribe by rule the seals of court for the court 

of a f p - • 1 s_ and for the super.’or and district courts.

Sec. 5. AS 22.05.100 is amended to read:

Sec. 22.05. KH). APPRO V A L  OK REJECTION. Each supreme court justice 

1 subj' I to approval or rejection as provided in the Alaska E l e ction 

C'lde (AS 15.05 - 15. (.( , The judicial council ‘■Lai! conduct an c-valua- 

’ i«*r» el each justice before his retention election and shall prov i d e  t o 

».v , ulrj . i inform.-ti »*•:. • • t that j us I i Ci and may provide. rcCvc. mend i

; fr i ' C i , 5 ' 11 . Sue} I i , I | ) I i Of
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r ecommendation shall be made public at least 30 days before the r e t e n­

tion ejection. The judicial council shall also provide such i n f o r m a t i o n  

and any recommendation to the office of the lieutenant governor in time 

for publication in the election pamphlet under AS 15.57.025. If a 

majority of those voting on the question rejects his candidacy, he shall 

not be appointed to fill any vacancy in the supreme c o u r t , court of 

appeals or superior courts of the state for a period of four y e a r s  

therea f t e r .

Sec. 6 . AS 22.10.150 is amended to read:

Sec. 22.10.150. APPROVAL OR REJECTION. Each superior court judge

is subject to approval or rejection as provided in the Alaska E l e c t i o n  

Code (AS 15.05 - 15.60). The judicial council shall conduct an e v a l u a­

tion of each judge before his retention election and shall p r o vide to 

the public inionnation about, the judge and may provide a r e c o m m e n d a t i o n  

regarding his retention or rejection. Such informa.ion and any r e c o m­

mendation shall be made public at least 30 days before the r e t e n t i o n  

election. The judicial council shall also provide such i n f o r m a t i o n  and 

any iecommendation to the of fice of the lieutenant governor in time for

publication in the election pu mp  let under AS 15.57.025. If a m a j o r i t y

of those voting on the question rejects his candidacy, he shall not for

a period of four years thereafter be appointed to (ill any v a c a n c y  in

the supreme court , c o u r t of appeals or superior courts of the state.

- Sec. 7. AS 22.15.105 is amended to read:

Sec. 22.15.105. APPROVAL OK R E J E C T I O N . Each district court judge

,c ■( t 1 • approval or rejection as provided in the Alaska E l e c t i o n

O.dr- (AS 15.05 - 15.60). The judicial council shall conduct an evalua- 

: inn of each judge before his retention election and shall provide to 

' : • jublic information about t. he judge and may provide a r e c o m m e n d a t i o n  

1 1 ■1: 'as re l e ii I i on o r  tv j «  <• t i *>p,. Each in form-.1, ion and the re c o m
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n e n dation shall be made public at least 30 days before the election.

The judicial council shall also provide such information and any r e c o m­

mendation to the office of the lieutenant governor in time for p u b l i c a­

tion in the election pamplet under AS 15.57.025. If a majority of those 

vot i n g  on the question rejects his candidacy, he shall not for a period 

of four years thereafter be appointed to fill any vacancy in the supreme 

c o u r t, court of a p p e a l s , superior courts or district courts of the 

s t a t e .

Sec. S. AS 22.20.010 is amended to read:

Sec. 22.20.010. JUDICIAL OFFICER D E F I N E D . The term "judicial 

officer" means a supreme court justice, including the chief justice, 

a judge oi the c o u r t of a p p e a ls, a judge of the superior court, a di.s- 

t r i c l j u d g e a n d a m a g i s t r a t. e .

Sec. 9. AS 22.20.110 is amended to read:

Sec. 22.20.110. DUTY OF THE COMMISSIONER IN THE COURT OF APPEALS, 

THE SUPERIOR COURT AND DISTRICT COURTS. When required by the s u p r e m e  

court , the commissioner shall serve and execute all process issued by 

the court of ,tpp»M I s , the .superior court and the dist riot courts, attend 

to and wait upon grand and petit juries, maintain order- attend Lite 

.sos .'ons of the courts, and exercise the power and perform the d u t i e s  

concerning all matters with.n the jurisdiction of the courts as may be 

)  assigned t o him. The commissioner is t lie executive officer of the court 

of a p p e a ls . the superior court and district c o u r t s .

S e e . 10. AS 22.25.010(g) is amended to read:

(g) The ord "just ice” means a • : i c o m  t ju; I i < e , and the w o r d

j ■ ■;: ■ • . ' uit I u ■ ■ the c o m  ex t clearly i ndica t e otherwise* means a ju d ^ e

I 111 • i r i oi ftp p e a I s * a superior court judge or district court j u d g e .

11. 1 2 . 3v . EM' ( J ) i: «:!..• l.ei-d to 1 1;
( .  • j 1; ■ i 1 ) - • ■' • i ; ■ a  j i I ■ • i 1 l l i i '  : 1 1 J 11 r. ■ i , i < < « > . • !  ,  • | r : . ■ ■ <.  I
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the court of appeals, a judge of the superior court, or a judge of the 

district court who is the subject of an investigation or p r o c e e d i n g  

under sec. 10, art. IV, Constitution of the State of Alaska and this 

c h a p t e r .

* Sec. 12. AS 11.56.900(2) is amended to read:

(2 ) "judicial officer" means a supreme court justice, i n­

cluding the cl.ief justice, a judge of the court of appeals, a jud g e  of 

the superior court, a distric: court judge, or a magistrate;

* Sec. 13. AS 15.15.030(10) is repealed and re-enacted to read:

(10) A separate nonpartisan judicial ballot shall be d e s i g­

nated for each judicial district in which a justice or judge is s e e king 

to succeed himself. The ballot shall be divided into four parts and 

each part shall bear a heading indicating the court to which the c a n d i­

date is seeking approval. Wit h i n  each part the question of. w h e t h e r  the 

justice or judge shall be approved or rejected shall be set out in 

substantially the following manner: (A) "Shall   be r e­

tained as justice of the supreme court for 10 years?"; (B) "Shall . . .

. . . . be retained as judge of the court of appeals for eight years?";

(C) " S h a l l ............... be retained as judge of the superior co u r t  for

six years?"; or (D) " S h a l l ............... be retained as judge of the

district court for four years?" Provision shall be made for m a r k i n g  

each quest ion "Yes" or "No".

•> Sec . 1A . AS 15.35 is amended by adding new sections t o read:

Sec. 15.35.1/(0. A P P R O V A L  OR REJECTION OF A JUDGE OF THE C O U R T  OF 

APPEALS. Each judge of the court of appeals shall be subject to 

approval or rejection at the first general election held more than three 

years after his appointment 11 approved, he shall thereafter be s u b­

j e c t  to approval or rejection i:i a like manner every eighth year.

Se.-. 15.35.150. Fll.IKC DECIARATION BY JUDGE OK THE COURT OF
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Each judge of the court of peals setting to succeed h i m s e l f

in office shall file with the lieutenant governor a declaration of 

candidacy not less than 90 days before the date of the general e l e c t i o n  

at which approval or rejection is requisite.

Sec. 15.35.160. REQUIREMENT OF FILING FEE FOR COURT OF APPEALS.

At the time the declaration is filed, each candidate shall pay a filing 

ree to the lieutenant governor. The filing fee for a candidate for the 

court of appeals is $ 1 0 0 .

Sec. 15.35.170. PLACING NAME OF JUDGE OF THE COURT OF A P P E A L S  ON 

BALLOT. The lieutenant governor shall place the name of a j u d g e  of the 

court ot appeals who has properly filed a declaration of c a n d i d a c y  on 

the judicial ballot in each judicial district of the state for the 

general election at which approval is sought.

Sec. la. AS 1 5,57.025 is amended to read:

including information about each supreme court justice, court of appeals

judicial officer other linn supr eiii-..' court justice or 

• ' ■•■' t (.[ e.pjical s jud j.e , $50 e a c h .

■ i 7. AS 26.55. 330(2) i r  .muirded r r. read:

* i i • ! i ! V i >!“ i i» 1 1 I \
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branches of the state government, and a department., office, institution, 

corporation, authority, organization, commission, committee, c o u n c i l  or 

beard of a m u n i c i p a l i t y  or of the state government independent of the 

executive, legislative and judicial branches; it also includes an 

officer, employee or member of an "agency" acting or purporting to act 

in the exercise of his official duties, but does not include the g o v e r­

nor, lieutenant governor, a member of the legislature, justice o f  the 

supreme court., judge of the court of appeals, a superior court judge,

I OR 1 district court j u d g e , magistrate, member of a city council c r  

borough assembly, elected city or borough mayor, or a member o f  an 

elected school board;

“ Sec. 18. AS 39.20.310(1) is amended to read:

(1 ) members of the state legislature, the governor, the 

lieutenant governor, and justices and judges of the supreme and superior 

courts and of the court of a ppeals, but nothing in AS 39.20.220 - 

39.20.330 may be construed to diminish the salaries fixed by law for 

these officers by reason of absence from duty on account of illness or 

ot h e r w i s e ;

* Sec. 19. AS 39.23.130(2) is amended to read:

(2 ) "judiciary" means justices of the supreme court and 

judges'of Lhe court of a p p e a ls, ihe s u p erior court and the d is t r i c t 

coPilt lTHK S U P ERIOR AND DISTRICT COURTS],

* Sec. 20. AS 39. 3r>. 680 (21 ) (C) (vi ) is amended to read:

( v i ) justices of the supreme court or judges of the

court of a p p e a l: or of tin; superior or district courts of

Al ash a ;

° ;-c. 21. AS 39.50.200(2.1 is amended to read:

(2 ) "judicial officer" means a person appointed as a justice 

ti - 1 jjj t'eiiie court or as a jud «• ! O ’ !,< of peals, Superior-
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court., district court, or mag istrate court.

'• Sec. 22. A judge of the court of appeals is entitled to annual c o m p e n­

sation equal to 95 per cent of the annual comoensation of a supreme co u r t  

justice, payable in equal mont h l y  installments, from the date which he takes 

office until superseded by payment of compensation resulting from the first 

salary recommendations made under AS 39.23 for judges of the court of 

a p p e a l s .

* Sec. 23. Notwithstanding the effective date of this Act, o p e rations of

I t he court of appeals shall begin on a date determined by the supreme court

after all judges of the court of appeals have taken office.

* Sec. 26. Cases pending in the supreme court on the daLe on which 

operations of the court of appeals begin which have been heard or s u b m i t t e d  

to the supreme court on the briefs on or before that date shall be r e t ained 

by the supreme court for decision. The supreme court may transfer to the 

court oi appeals all other pending casc-s within the jurisdiction of the court 

of appeals.

* S e c . 25. It is the intent of the legislature that the court of a p p e a l s

beg! r. oj or ;t . ons as soon as possible after the effective dat : of this Act.

The administrative director of courts shall immediately take necessary action 

to p m v i d e  suitable facilities for the court of appeals. When advised by the 

supreme court, the judicial council shall meet and submit nominations to the 

[governor for the initial vacancies for judge of the court of appeals.

Sec. 2 6 . Section 1 2 of this Act lakes effect. January 1 , 1 9 8 0 . The

remainder «-l this Act takes effect July 1 , 1 9 7 9 ,
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OPINION

[No. 1797 - February 16, 1979]

In this sentence appeal, appellant Wharton chal­

lenges the superior court's imposition of sentence as being



excessive. Wharton entered a plea of guilty to one count
2

of possession of cocaine, a violation of AS 17.10.010,

and was sentenced to one year imprisonment with no time

suspended. We hold that Wharton's sentence is excessive.

The events leading to the appellant's arrest are

not in dispute. On October 8 , 1976, at Bushy Bob's in

Alyeska's Glennallen pipeline camp, two Alaska State Trooper
3

investigators met an individual named Wynn who stated he 

would sell them cocaine at $150.00 per gram. The next 

evening the investigators arrived at the camp to meet Wynn. 

After finding him, the investigators were introduced to 

Wharton. The investigators stated that they were still 

interested in buying some cocaine. When Wynn left the room 

to get the cocaine, Wharton continued conversing with the 

investigators about the cocaine to be purchased and produced 0

1 Wharton was arrested and sentenced with Winthrop
Elliott. Elliott pled guilty to one count of sale of 
heroin and was sentenced to three years imprisonment, 
with no portion suspended. Elliott's sentence appeal is 
the subject of Case No. 3J79.

2 AS 17.10.010 provides:

Acts prohibite d . It is unlawful for
any person to manufacture, possess, 
have under his control, sell, pre­
scribe, administer, dispense, g i v e ,  
barter, supply or distribute in any 
manner, or compound any narcotic drug 
except as authorized in this chapter.

3 Wynn was Winthrop Elliott. See Note 1, supra.

-



a small quantity. Wynn returned to the room with two 

packets of cocaine and the officers paid for it with three 

marked one hundred dollar bills. Two backup officers then 

entered the room and placed Wynn and Wharton under arrest.

Before we consider whether Wharton's sentence is 

> excessive, we address an issue not raised by the parties on 

appeal: whether this court has jurisdiction to review a

sentence of one year or less.

In Bear v. S t a t e , 439 P . 2d 432 (Alaska 1968), 

Alaska's then three-justice supreme court held, over a d i s­

sent by Justice Rabinowitz, that we had no jurisdiction to 

review criminal sentences absent statutory authorization. 

Justice Rabinowitz concluded that in the past, the court had 

reviewed sentences, ar.d that the constitutional grant to 

this court of "final appellate jurisdiction," Alaska C o n­

stitution art. IV, § 2, included the power to review crim­

inal sentences, R3. at 437-4 1. The basic point of the 

dissent was that. " [s]enteric ing is a discretionary judicial 

function and the judiciary itself should have the power to 

correct abuses of discretion." Id. at 4 iO (footnote 

o m i t t e d ].

After the Boar decision, the Alaska legislature in 

1969 recognized jurisdiction of the court to entertain sen­

tence appeals. AS 22.05.010(b) states:



The supreme court has jurisdiction to 
hear appeals of sentences of impr ison­
ment lawfully imposed by the superior 
courts on the grounds that the sentence 
is excessive or too lenient and, in the 
exercise of this jurisdiction, may m o d­
ify the sentence as provided by law and 
by the constitution of this state. For 
the purpose of considering appeals of 
sentences on these grounds the supreme 
court may sit in divisions.

Tt is to be noted that the sentence appeal jurisdiction was

not limited in any way by this provision.

At the same t i m e , the legislature conferred on

defendants a limited right to appeal sentences of imprison-
4

ment exceeding one year. In 1975, we promulgated Appellate 

Rule 21(a) which provides:

AS 12.55.120(a) specifies:

Appeal of sentence. (a) A sentence 
of Imprisonment, lawfully imposed by ths 
superior court fcr a term or for a g g r e­
gate terms exceeding one year may be 
appealed to the supreme court by the 
defendant on the ground that the sen­
tence is excessive. By appealing a 
sentence under this section, the d e f e n­
dant waives the right to plead that by 
a revision of the sentence resulting 
from the appeal he has been tv/ice 
placed in jeopardy for the same offense.

Both AS 22.05.010(b) and AS 12.55.120(a) were part of 
the same act, being §S 1 and 4 of Ch. 117, SLA 1969.

-4-
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At the time of imposition of any 
sentence of imprisonment of 45 
days or m o r e , the judge shall 
inform the defendant . . . [tjhat
the sentence may be appealed to 
the supreme court on the ground 
that it is excessive. [emphasis 
add edj

Wharton received a sentence of one year imprison­

ment. If AS 12.55.120 were the only source of our authority 

for sentence review, Wharton would be unable to appeal 

because his sentence does not exceed one year. Appellate

Rule 21, however, clearly permits Wharton's appeal. In __

promulgating Rule 21, this court accepted Justice Rabinowitz's 

position in Bear that review of criminal sentences is inher- >

ent in our power as the court of ±nal appellate jurisdic-

5
tion," Alaska Constitution, art. IV, § 2. — '

Nevertheless, our action is not in conflict with 

the statute. By AS 2 2 . 0 5 . 0 1 0 (b;, the legislature statutorily 

recognized the jurisdiction of this court to hear appeals of 

sentences without qualification. It conferred on convicted 

defendants a limited right of appeal of sentences. In the 

exercise of this court's inherent and statutory jurisdiction

5 Further support for our power to review sentences is 
derived from art. I, § 12 of the Alaska Constitution: 
"Penal administration shall be based on the priniciple 
of reformation and upon the need for protecting the 
public." Sentence review insures that sentencing 
courts pay due regard to the goals of reformation and 
protection of the piublic.



to entertain appeals, we have expanded that right by means 

of Appellate Rule 21.

We now turn to whether Wharton's sentence of one 

year imprisonment was excessive.
i—- /

At the time of the offense, Whartory was eighteen
/

years old. He had no prior criminal record. His employment
y

history was good. He had been in Alaska only a few months 

prior to this offense, working at his first full-time job

since graduating from high school. Contact with authorities
/

in Louisiana, where Wharton had previously lived, revealed 

Wharton's high school record. He was an average student who

V
was not a "trouble maker" and had no serious problems. 

Moreover, the Louisiana probation and parole department

I
stated that the department would be willing to supervise him

if he were placed on probation.
/ \

With respect to Wharton's use of cocaine, the 

record indicates that it was very limited. Wharton told the 

author of the pre-sentence report, T. K. Furbush, that he 

had used cocaine on three or four occasions. E l 1iott--Wynn, 

in the transaction that led to the arrest--told Furbush 

that, to his knowledge, Wharton had never sold any drugs.j
The state did not dispute, the fact that Wharton was a rela-/ V
tive newcomer to the drug world. At the time of his arrest, 

Wharton had in his possession less than two-thirds of a gram 

of cocaine.

- 6 -



BURKE, Justice, dissenting.

Article IV, section 1 of the Constitution of 

Alaska states that "[t]he jurisdiction of courts shall be 

prescribed by law." As used in that section the phrase "by
I

law" means "by the legislature." Alaska Const, art. XII, 

§ 11. See Proceedings of the Alaska Constitutional C o n­

vention 582, 721-29, 732, 2820-30, 2843-51, 2854-55. E x e r­

cising the power given to it by article IV, section 1, the 

legislature, in 1969, enacted legislation authorizing appel­

late review of criminal sentences under certain circum­

stances, Ch. 117, SLA 1969.

Such legislation came after our decision In Bear 

v. S t a t e , 439 P . 2d 432 (Alaska 1968), wherein wo held that 

this court "does not have jurisdiction to review and remand 

or to review and revise a criminal sentence for abuse of

discretion." Id. at 435. Section 1 of the 1969 act amended 

^ AS 22.05.010 by acding a new subsection:

(b) The supreme court has jurisdiction 
to hear appeals of sentences of impris­
onment lawfully imposed by the superior 
courts on the grounds that the sentence 
.is excessive or too .lenient and, in the 
exercise of this jurisdiction, may m o d i­
fy the sentence as provided by law and 
by the constitution of this state. For 
the purpose of considering appeals of
sentences on these grounds, the supreme 
court may sit in divisions.

Section 2 amended AS 22.10.020(a) to allow, among other

tilings, " 1 a |n appeal to the superior coui I . . .  on the

- 1 2 -



ground that a |district court] sentence of imprisonment of 

180 days or more was excessive . . . Pertaining to

appeals from the superior court, section 4 of the act 

amended AS 12.55 by adding a new section, AS 12.55.120. 

Subsection (a) of AS 12.55.120 provides in part: "A sen­

tence of imprisonment lawfully imposed by the superior court 

for a term or for aggregate terms exceeding one year may be 

appealed to the supreme court by the defendant upon the 

ground that the sentence is excessive."

To me, the language of the 1969 act clearly indi­

cates that the legislature intended that appellate review of 

criminal sentences for excessiveness be available, bu;. only 

where the sanction imposed exceeds certain limits, and that 

this couit's jurisdiction to review sentences of the su pe­

rior court be limited to cases involving imprisonment "for a

term or for aggregate terms exceeding one year." Since

Wharton's sentence is not for a term exceeding one y e a r , I

conclude that this court lacks jurisdiction to review it for

e x c e s s i v e n e s s .

Whatever the situation might have been at the time 

of the oecision in B e a r , matters changed when the legisla­

ture thereafter saw fit to exercise its power under article 

IV, section 1 Before that time, there might have been much 

to recommend the view expressed by Justice Rabinowitz in his 

scholarly dissent, in B e a r , namely: that this court has

3-



jurisdiction to review criminal sentences under the general 

grant of "final appellate jurisdiction" contained in ar­

ticle IV, section 2. However, even if we assume that ^

Justice Rabinowitz was correct, neither his dissent in Bear 

nor the majority opinion in this case explains to my satis­

faction how it is now possible to ignore the limitation 

which the legislature placed on our jurisdiction when it 

adopted AS 12.55.120(a). If both sections 1 and 2 of ar- -J 

t i d e  IV are to be given effect, it seems to me that sec­

tion 1 must be read as empowering the legislature no place 

such a limitation on the general grant of appellate juris­

diction that the majority says is contained in section 2 .

1

0

- 1 4 -
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R T —J U R I S D I C T I O N C h . 81
trict C o u rt so th a t it  cou ld  enter froslt dc- ereo from  w h ich  tim e ly  appeal c o u ld  be taken t ,'  C o u rt o f A p p e a ls . P e n n sy lv a n ia  P u b lic  U t il ity  C om m ission  v. P e n n s y l­v an ia P.. C o .. P a .1003, SO S . C t  423, 3S2 U .S . 2S1, 15 L .E .1 .2 J  021.S in ce  th e d is tr ic t  co u rt evinced Its realization  th a t  U s ordered rca p p o rtio n - m eat co u ld  n o t bo su stain ed  as b asts fo r co n d u ctin g  1DCC election o f A la b a m a  leg- ls la to rs . end av o w ed ly  in te n d s  to tak e somo fu r th e r  a ctio n  should  rca p p o rtijiu -d  A la b a m a  L e g is la tu r e  fa il to en act a  co n ­s t itu tio n a lly  v a l l J  perm an en t a p p o rtio n ­ment sch em e In the in te r im , th e Sup rem o C o u rt ntllrm ed tlio  Ju d g m e n t an d re ­m anded th e  cases fo r  'u rtlic t  p roceed in gs. R e y n o ld s  v . S im s , A1& 1904. 54 S .C t . 13IV2. 377 U .S . 333, 12 L .E d .2 d  300, rehear lu g  denied S3 S .C t . 12. 13, 3TB U .S . S70, S7I, 13 U .E d .2 d  .0) 7 i ,W here D is tr ic t  C o u rt erred In h o ld in g  th at In te rs ta te  Com m erce C om m issio n 's  order, e itn b lls liln g  Jo in t rutes tor th ro u g h  m u tes and ap p o rtio n in g  such  Jo in t  rates so na to a s s is t  U n u n clally  w eal: carrier, was prohibited  by section 13(4) o f T ltlo  41), p rev en tin g  C o m m issio n  from  e s ta b ­lis h in g  th ro u g h  routes, and Jo in t  ratcn a p p lic a b le  th erein , fo r purpose o f d iv e rt­in g  traffic  to tine* o f fin a n cia lly  weali c n . g C f c  U n ite-, Sta tes Sup rem e C o u rt w n w W » n in ir J  eu»* fo r  fu rth e r  p roceed­in g s  w ith out i" lin ld c flu g  con ten tion  thht t.'onim ltsloii' i ord er was not su p p orted  by esse n tia l H uttings nr su b sta n tia l e v i­dence Ju s t ify in g  con tin ued  o perull.iu  of ca rrie r so u g h t to be assisted . U . 8. v. G reat N orth ern  H r  C o .. M lnnlD o'.'. 72 S C t . 9S3. 343 U .S . 3tl2, B« L .K .l .  U 4 2 . re h ea rin g  dollied 73 8 ,C l .  4. 314 U .S . S IS , B7 I  E d . USB,W here D is tr ic t  C o u rt denied In ju n ctio n  ab o lish in g  se g re g a tio n  In So u th  C a ro lin a  sellout ond Issued In ju n ctio n  to c iu n l l io  e lo c u tio n a l fa c ilit ie s  and ordered defend ant school officials to  report w ith in  alx m onths the actio n  taken to  e<iuullze f a ­c ilitie s , anti report w as tiled p en d in g up- te a l by p la in tiff  N egro  school ch ild re n , hut w as not ounsldi red by D istr ict C o u rt. Sup rem e C o u rt w ould not co n sid er (pies thins raised  oil ap p eal but w ould v sc rte  Ju d g m e n t and rem and cuso to D is tr ic t  C o u rt to ta k e  w hatever actio n  m ig h t ho deemed a p p ro p ria te  in th e lig h t o f the report. I lr lg g s  v. E llio tt , S  C.1082, 72 *  C l , 327. 312 U .S . 23d, Od U .K d . 1002.W here su it by  G e o rg ia  co rp o ra tio n  to r n jo ln  R evenue Co m m issio n er from  nl- l-g cd ’ Illega l assessm en t of taxe s w as d is ­m issed b y  U n ited  Staton D is tr ic t  C o u rt v lt lio u t  con sid eration  o f corp oration 's contention th a t C o m m issio n er wua hound

8

Ch. S I C O U R T S  O F  A P P E A L S  C A S E S  2 8  §  1 2 5 4by p rio r decree en tered b y  D is tr ic t  C o u r t and affirm ed b y  Su p re m e C o u r t , u p on  d e ­term ination th a t D is tr ic t  C o u rt d id  in fact have Ju r isd ic tio n  o f ca u se , case would be rem anded to D is tr ic t  C o u rt. Georgia It . R . & B a n k in g  C o . v. R ed w ln e, G a d 932, 72 S .C t . 321. 342 U .S . 200. 00 L . Ed. 335.W here n p ren l to  Su p re m e C  tirt from  D istrict C o u r t  fo r  D is t r ic t  o f  C o lu m h li was u n a u th o rize d , ca u se  w as rem anded In order th a t a new  Ju d g m e n t m ig h t  he entered fro m  w h ich  a n  ap p ea l co u ld  be perfected to  C o u r t o f  A p p e a ls  fo r  D is t r lc :  of C o lu m b ia . U . S . v. C e lt , A p p  D .C .19I3, G3 S .C t . 127S, 310 U .S . 521. S7 I , .E d . 1630.W here th re e -ju d g e  co u rt heard cast but such c o u rt  a n d  the C ir c u it  C o u rt ot Appeals erro n e o u sly  decided th a t  the D istrict J u d g e  alo n e h ad  Ju risd ic tio n , and that th e ju d g m e n t w as ap p ea la b le  to the C ir c u it  C o u r t o f A p p e a ls , a n d  the Supreme C o u r t decided th a t  ease w as proper one fo r  th re e -ju d g e  co u rt and rscated Ju d g m e n t below , ut n d irection  In the C ir c u it  C o u r t o f A p p e a ls  to  d is ­miss appeal w ould term in ate  the l it ig a ­tion because thu tim e w ithin  w hich a direct ap peal m ig h t  have been b ro u g tit to the Suprem e C o u rt had elap se d , the S u ­premo C o u rt la  ord .-r to p reserve rlgh " t-> appeal, rem anded cause to the D is tr ic t  I'ourt fo r e n tr y  0f  a fre sh  Ju d g m e n t from  nblch u tliriviy a p p e a l m ig h t  be taken, query V. V . 8.. 8.(3.1912, 02 S .C t . 1122, 310 U.S. 4SO, sO I . ,E d ,  1010.Where sta tu to ry  three lu d g e  court d li -  ansicd c o m p la in t in  s u it  to e n jo in  e n ­

fo rce m en t o f  fe d e ra l a d m in istr a tiv e  r e g u ­la tio n . and p la in t i f f  took d ire c t  ap peal to  U n ited  S ta te s  Su p rem o  C o u rt, b u t fo rm e r section  3S0a o f  tb is  t it le  [n o w  th is  section  an d section s 2101. 22S2 a n d  2 2 ^  o f  th is  t i ­t le ] , w as in a p p lic a b le . S u p re m e  C o u r t  w ould  v a ca te  th e decree below  and re- m am ; the ca u se  fo r  fu r th e r  p ro ce ed in gs to be tak en  in d e p e n d e n tly  o f  s a id  sectio n . W illia m  Ja m e s o n  &  C o .  v . M u rg en th a u , A pp .D .C .193B , 59 S .C t .  S04, 307 U .S . 171. S3 L  E d . 11S>.W h ere th e th re e ju d g e s  s it t in g  in the D is tr ic t  C o u r t  re fu se d  an in ju n c tio n  a g a in s t  th e en fo rce m en t o f  an  ord er o f  n stato  C o rp o ra tio n  C o m m issio n , on th e  g ro u n d  they had no a u th o r ity  to g r a n t It. th e Su p rem e C o u r t , on re v e rs in g  th a t d e ­c is io n , w ill rem and th e can.so to  the D i v  tr ic t  C o u rt fo r  tr ia l , s in ce g e n e ra lly  it  Is n ot d e sira b le  th a t  th e  S u p rv n . C o u r t p i» *  on such m a tte rs  u n til they . - hoi-n d e alt w ith  b e lo w . O k la h o m a  N u l u r ’ l this C o . v . R u sse ll, O k  1.1923, 43 S .C t . 367. 201 U.8 290. 07 I . .E d . 030.
107. Costs

C o s t s  were aw ard ed Aga i ns t  a p p e lla n t: w h o  erro n eo u sly  b r o u g h t case In D is tr ic t  C o u r t  o f tlireo  Ju d g e s , a n d . upon ndvm-H) decree, ap p ealed  to  Su p re m o  C o u r t , w h ich , th .u m h  w ith out Ju r is d ic t io n , v acated  do croc an d  rem anded cnuso In ord er to sn 'o  to  ap p ella n t*  th e ir  proper rem edies, O k la h o m a G a s  &  E le c tr ic  C »  v, O k la h o m a  R a c k in g  C o ., O k l 19.14. 51 S .C t .  732, 2'J2 I'350, 7b 1. E d . 1318.
§ 1 2 5 4 .  C o u r ts  o f  a p p e a ls ; c e r t io r a r i;  a p p e a l; c e r t ifie d  q u e stio n sCases in  the cou rts o f  ap peals nu.y be review ed by the Suprem e Court by the fo llo w in g  m ethods:(1) By w rit o f  ce rtio ra ri granted upon the p etitio n  o f an y p artyto any c iv il or c rim in a l case, before or a fte r  ren dition  o f  ju d g m e n t or decree;(2) B y appeal by a  party re ly in g  on a S la te  sta tu te  held by a court o f ap peals to be in v a lid  at rep u gn ant to the C o n stitu tio n , treaties or law s o f  the U n ited  Sta te s , b ut such ap p eal sh all preclu de review by w rit o f cevtiornri a t the in stan ce o f  su ch  a p p e lla n t, and the review on app.-ai shall be restricted to the Federal questionspresented;(2) By c e rtific a tio n  a t  an y tim e by a co u rt o f ap peals o f  an y q u es­tion of law  in a n y  c iv il or crim ii.n l case us to w h ich  in stru ctio n s are desired, and upon such certificatio n  the Suprem o C ou rt m ay give binding in stru ctio n s or require the entire record to be sent up fo r7 M U S .C A  H 1 1 J1 -U 4 1 — 4 4 9



flec inon of th e  en tire  m a tte r  in con troversy . Ju n e  25. 1948, c. G46, 
C2 S la t. 92S.

H i s t o r i c a l  a n d  R e v i s i o n  N o t e s

23 § 1254 SUPREME COURT— JURISDICTION Ch. Si Ch. SI COURTS O F  .

Hvv'm cr'* N o te . Hased on T it le  2 S t ’ .S  C .. 1840 oil., t ;  CSC a n d  547 (M ar. 3, J013, c. 333. EE 238. CIO. 30 S ta t . 1107 [derived from  M ar. C, 1K U . c. 517, § C. CO S ta t . 828}; F e b . 1C. .923. c .  229, E 1, 43 S ta t . 938: J a n .  31. 18CS. c . IS , f 1. SO S ta t . OS; J u n e  7, 1S3S, c. SCO. SS S ta t . 8CC).Se ctio n  co n so lid a te s  sections CIO anil 3S7 o f T itle  CS. U .S .C ., 1840 ed.v .'o ril*  " o r  in  tlie  U n ited  Sta tes C o u rt o f A p p e a ls  fo r  the D is tr ic t  o f C o lu m b ia "  and " o r  o f  tlie  T 'nitod S ta te s  C o u r t o f  A p p e a ls  fo r  the D is tr ic t  o f C o lu m b ia "  in section s SS'l an d  3S7 o f t it le  CS V .S .C . ,  UHO trl . ivcre om itte d  (See section S i o f  th is  lit le .)

T h e  p re fa to ry  w o rd s o f th is  sectionp reced in g  p a ra g ra p h  (1) w ere su b stitu te d  fo r  su b sectio n  (C) o f said  sectio n  3S7.T l.e  revised section  o m its  th e w o rd s of section  347 of T it le  CS, U .S .C . ,  1940 e d „ “ and w ith  Hite e ffe ct as i f  th e case had been b ro u g h t there w itl: u n re stric te d  a p ­p e a l" , an d the v .o rd s  of section  3S8 of su ch  t it le  " in  the sam e m ann er as I f  it  h ad  been b r o u g h t th e re  b y  a p p e a l" . T h e e ffe c t  o f  su b sectio n s (1) an d (3) o f the re­v ised section  is  to preserve e x is t in g  law  an d  retain  the pow er o f u n re stricted  re­view  o f cases ce rtifie d  or b ro u g h t up on c e rtio ra r i. O n ly  In su b sectio n  (2) is  re­v iew  restricte d .C h a n g e s w ere m ade in p h rase o lo g y  and a rra n g e m e n t. 80th C o n g re ss  H o u se  lie - p ort N o . COS.
C r o s s  R e f e r e n c e sA p p eal from  co u rts  o f ap peals in  b a n k ru p tc y  cases, see section  S7 o f T itle  11, ! '..,u l:ru |itc y .D eten tio n  o f  su sp ect se c u rity  rlsi:3 . review  by S u p re m e C o u r t upon  ce rtio ra ri or c e rtific a tio n  ns p ro v id ed  in th is  sectio n , see section  •'•Citdl o f  T it le  50, W a r an d N a ­tio n a l D efen se .I ••oiiymie p o iso n s, registra tio n  o f ;  review  b y  Su p re m e C o u rt upon ce rtio ra ri or o erilfic .a tlo n , s w  section llSSI.fd) of T it le  7, A g r ic u ltu r e ,Q u o ru m  of Su p re m o  Court Ju stice s , see section  2100 o f th is  t it le .

i t o v lo w  g e n e r a l l y ,  s e e  s e c t io n  L'lp) ; s e ip  o f  t h i s  t i t le .lle v je w  o f a p p e a ls  of orders o f S e cre ta ry  o f I le a lth , e d u c a tio n , and W e lfa re  re ­sp e c tin g  ap p ro ve I o f  co n stru ctio n  p ro je cts  fo r  S la t e  m ental re ta rd a tio n  fa c ilit ie s  and c o m m u n ity  m en tal lo ii lth  centers, see section  CliPl o f T itle  SC, T h e P u b lic  H e alth  en d  W e lfa re .lie v lcw  o f a p p e a ls  o f o rd er* re la tin g  to use o f p ostirld u  ch e m ica ls  on raw  a g r ic u l­tu r a l co m m o d itie s , see section 510(a) (I) o f T it le  21, Food m ill D r u g s .T im e  fo r ap p eal or ce rtio ra ri, and s ta y , see section 2101 o f th is  title .V e v iin ?  an d llo u ld a tln n  o f  tlu lg n r ln n , H u n g a r ia n , mid Itum n ulnn  p r o p e rly , fin al orders or d e e r  fe y  o f d istr ict co u rts o f the U n ited  P la te s  r e v ie iin h lc  ns provided in th b . se ,u ),h i, see section  ICi'.ic o f T it le  22, F o re ig n  l'c liit lo n s  a n d  Iiitercon r«e.
W r i t s ,  ten s e c t io n  1051 o f  th in  t i t  bn

R u l e s  o f  t l i e  S u p r e m e  C o u r tP ro , e ,lu re  g e n e ra lly  on ap p eal, w rit  o f ce rtio ra ri, or c e rtific a tio n  o f iju o sllo n a, see Itu lc *  el the S u p re m e  C o u rt .Su p ersed e.is  on ap peal mid sta y  p o n d in g review  on eortlorn rl, see ru les 18 and 27.
F c  «* *■al R u l e * n f  C i vI ’ lli\s«T o f  ,ij»|'.*||iile r i n i r l  t o siny j . r o r • M 'd lllgH  II
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SPECIAL REPORT 

SUPREME COURT WORKLOAD: ANALYSIS OF PROPOSED SOLUTIONS

INTRODUCTION

During 1976 the Alaska Supreme Court experienced a dramatic in­

crease in appellate filings. Prior to that time there had been a 

steady but relatively slow rate of increase. By mid-1977 the 

caseload had grown even further, and the Supreme Court became 

seriously concerned about its ability to cope with the increases. 

The Administrative Office was asked to explore possible solutions 

to the workload problem, and a preliminary report was prepared in 

September of 1977, discussing possible solutions and providing 

some statistical comparison between the workload of the Alaska 

Supreme Court and other supreme courts from relatively similar 

states. The preliminary report concluded that among the possible 

solutions, the establishment of an intermediate appellate court 

offered the best likelihood of providing significant long term 

assistance to the Supreme Court in coping with its increasing 

workload.

Because the rate of increase in appellate filings appeared to be 

stabilizing by the fall of 1977, the Court decided to wait one 

year before making a final determination whether to seek legisla­

tion to establish an intermediate appellate court. At the end of 

1978, the Court concluded chat even with only a slight increase 

in filings, it was unlikely that the Court would be able to keep



pace adequately. Legislation was then drafted for introduction 

in the 1979 Legislative session to establish an intermediate 

appellate court.

This special report contains much of the discussion prepared for 

the 1977 preliminary report and includes updated statistical 

information relevant to the need for an intermediate appellate 

court for Alaska.

I. SUPREME COURT WORKL O A D : 1970 - 1978

The membership of the Alaska Supreme Court was increased in 1968 

from three to five justices. Since approximately 1970, each 

justice has regularly employed two personal law clerks. Apart 

from the establishment of a central research staff, slight 

increases in clerical staff, and the recent employment of legal 

interns who earn law school course credit while spending an 

academic quarter working for the Supreme Court, the numb r of 

regular employees whose functions are directly related to the 

decision making process has not increased since 1970. The fol­

lowing table shows the increases in case filings in the Supreme 

Court from 1970 through 1978.

TABLE I

Total Case 
filings

Total Case 
Filings

1970
1971
1972
1973
1974

217
215
249
255
290

1975
1976
1977
1978

337
466
613
630



Total case filings have more than doubled since 1974. T^e in­

crease since 1970 is 190 percent, or almost triple.

The court's response to this increase has been varied. First,

the court adopted several changes in its operating procedures to 

help facilitate the appellate process. Many unopposed routine 

motions that previously were decided by individual justices are 

nc / handled entirely by the Clerk of the Supreme Court. These 

routine motions include motions for extensions of time for filing 

briefs, for overlength briefs, to supplement or amend designa­

tions of record, and so forth . 1 The Court also established a 

central screening staff under the Clerk of the Court to review 

non-routine motions and petitions for discretionary review, and 

to screen appeals to identify cases that are amenable to summary 

disposition. There are currently two attorneys employed as 

central staff. The court has also begun, partly as a result of 

the central staff screening, to increase its use of summary

orders and of per curiam and memorandum opinions. During 1978,

the court disposed of a total of 54 cases on the merits by these

m e t h o d s .

1See Appellate Rule 14(a). During 1978 the clerk and his de­
puties disposed of 796 unopposed routine motions under this rule.


