
962 HJ o SB 104 (FILESSNO, 2 and 3) 7•F
m m



Alaska Supreme Co u r t  Issues 2000th Opinion

CONTACT: Robert D. Bacon
Clerk of Supreme Court 
(907) 4u5-3410

December 21, 1979

The Alaska Supreme Co u r t  Friday issued its 2000th 

opinion in its 2 0 -year history.

The 2000th opinion affirmed the two-year prison
I

sentence given to Delbert H. Holmes of Anchorage, convicted 

of assault with a dangerous weapon.

The Alaska Supreme Cou r t  was organized in the fall 

of 1959. It issued its first opin i o n  one day short of 20 

years ago, December 22, 1959. T h a t  first opinion, by Justice 

John H. Dimond, discussed the power of the Alaska Housing 

A u t hority to condemn private property for redevelopment 

projects. Justice Dimond retired from the court in 1971, but 

is annually recalled to active service on the court and 

continues to carry a substantial caseload. «

While it took m o r e  than 14 years, until February, 

1974, to reach the 1 0 0 0 th opinion, the second thousand have 

been published in slightly less than six years. ^

During 1978 and 1979, the court has published more 

than 230 opinions each year. By comparison, 47 opinions 

were published in 1965, 72 in 1970, and 122 in 1975.
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Few appellate courts in the country w r i t e  as m a n y

opinions. Some w i t h  more judges write fewer.

..
The total number of cases filed w i t h  the Supreme 

Co u r t  has similarly skyrocketed in recent years. It took 

the court ei g h t  and a half years, until M a y  1968, to reach 

filing No. 1000. The m c s t  recent thousand, f r o m  No. 4000 in 

April, 1978, to No. 5000 in November, 1979, t o o k  about a 

year and a half. The total number of filings for 1979 w i l l  

probably be b e t w e e n  625 and 650. J

The number of filings substantially e x c e e d s  the 

number of p u b lished opinions because a large n u m b e r  of cases 

are disposed of w i t h o u t  the necessity of a w r i t t e n  opinion. 

Many cases are settled by the parties after t h e y  are filed 

in the Supreme C o u r t  but before they are decided. Also, the 

court is empowered to deny petitions for r e v i e w  of non-final 

orders of the S u p erior Court w i t hout an o p i n i o n  or other 

statement of reasons, and does so in the m a j o r i t y  of such 

c a s e s .
I

The m e m b e r s h i p  of the Supreme C o u r t  w a s  in c r e a s e d  

from three justices to five in 1968. It has r e m a i n e d  at 

five since that time.

G r o w t h  in the court's workload in the past decade, 

and r e s ultant del a y s  in the d e c ision of cases, h a v e  prompted 

the court's support for pending legislation to c r e a t e  an 

i n termediate C o u r t  of A p p eals to review c e r t a i n  classes of 

trial court decisions, subject to d i s c r e t i o n a r y  r e v i e w  

thereafter in the Supreme Court. The bill has p a s s e d  the 

state Senate and awaits action in the Hous^ of R e p r e s e n t a t i v e s  

at the forthcoming session.



DISPOSITIONS BY TYPE OF DISPOSITION

(1978 and 1979)

i

TYPE OF CASE

DISPOSITIC)N BY
V

TOTAL
OPINION AN 

ON THF
D MANDATE 
MERITS

•DISMISSAL OR 
OTHER

A P P E A L S : 1978 1979 1973 1979 1978 1979

CIVIL 123 141 102 113

1

225 254

CRIMINAL 103 100 28 39 131 139

SENTENCE 32 45 11 10 43 55

PETITIONS FOR 
REVIEW 34 40 3 02 110 136 150

ORIGINAL
APPLICATIONS 10 12 15 24 25 36

TOTAL 302 338 258 296 560 63*

PER CENT CHANGE 

1978 to 1979 + 12% + 15% + 13%



SUPREME COURT
FILINGS & PENDING CASELOAD

1971 - 1979

800 r-

1971 1972 1973 1974 1975 1976 1977 1978 1979



To: Rep. R a m o n a  B a r n e s
From: s t a f f
D a te: M a r c h  3, 1980
Re: H C S S B  1 0 4  (J u d . ) e s t a b l i s h i n g  an  i n t e r m e d i a t e  c o u r t

o f  a p p e a l s

T h e  c r e a t i o n  b y  t h e  L e g i s l a t u r e  o f  an  i n t e r m e d i a t e  a p p e l l a t e  

c o u r t  h a s  b e e n  p r o p o s e d  as a s o l u t i o n  to p r o b l e m s  c u r r e n t l y  

c o n f r o n t i n g  the A l a s k a  S u p r e m e  Court. C i v i l  c a s e s  h a v e  b e e n  n e ­

g l e c t e d  as the o v e r b u r d e n e d  c o u r t  c o p e s  w i t h  a m u l t i t u d e  o f  the 

h i g h e r  p r i o r i t y  c r i m i n a l  cases. T h o s e  w h o  f a v o r  e s t a b l i s h i n g  a n  

i n t e r m e d i a t e  a p p e l l a t e  c o u r t  c i t e  the e x p a n d i n g  v o l u m e  of a p p e l l a t e  

l i t i g a t i o n  ( c o m p o u n d e d  b y  the c u r r e n t  " b a n "  on p l e a  b a r g a i n i n g )  

a n d  d e l a y s  in the a d m i n i s t r a t i o n  of j u s t i c e .  It h a s  b e e n  p r o j e c t e d  

t h a t  s u c h  a n  i n t e r m e d i a t e  c o u r t  w i l l  r e d u c e  the time b e t w e e n  the 

s u b m i s s i o n  o f  ca s e  b r i e f s  a n d  f i n a l  d i s p o s i t i o n .

C h i e f  J u s t i c e  R a b i n o w i t z ,  in h i s  S t a t e  of  the J u d i c i a r y  a d d r e s s ,  

s p o k e  in s u p p o r t  of  e s t a b l i s h i n g  an i n t e r m e d i a t e  a p p e l l a t e  court, 

c a l l i n g  it " v i t a l  to v i a b l e  s o l u t i o n  to the p r o b l e m s  o f  A l a s k a ' s  

b u r g e o n i n g  a p p e l l a t e  c a s e l o a d " .  T h e  A l a s k a  S u p r e m e  C o u r t  is a 

p r o p o n e n t  of  e s t a b l i s h i n g  s u c h  a court; in a d d i t i o n  to s t a t i s t i c a l  

i n f o r m a t i o n  p r o v i d e d  b y  c o u r t  s y s t e m  a d m i n i s t r a t o r s ,  a m e n d m e n t s  to 

th e  e n a b l i n g  l e g i s l a t i o n  c u r r e n t l y  b e f o r e  the L e g i s l a t u r e  h a v e  

b e e n  p r o p o s e d  b y  the C h i e f  J u s t i c e .  M o r e  than t w e n t y - s e v e n  s t a t e s  

h a v e  c r e a t e d  i n t e r m e d i a t e  a p p e l l a t e  c o u r t s  in an a t t e m p t  to i m p r o v e  

t h e i r  j u d i c i a l  s ystems.

T h e r e  c a n  b e  n o  d o u b t  t h a t  s o m e t h i n g  m u s t  b e  d o n e  to r e l i e v e  the 

p r e s s u r e  on the s u p r e m e  co u r t ,  to e x p e d i t e  the h a n d l i n g  of  a p p e l l a t e  

l i t i g a t i o n ,  a n d  to e r a d i c a t e  d e l a y s  in the a d m i n i s t r a t i o n  o f  jus t i c e .
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T h e  q u e s t i o n  b e f o r e  us is w h e t h e r  or n o t  r.he l e g i s l a t i o n  p r o ­

pose d ,  to date, s o l v e s  t h e s e  p r o b l e m s .  I f  H C S S B  1 0 4  d o e s  n o t  

m a k e  o u r  j u d i c i a l  s y s t e m  m o r e  e f f i c i e n t ,  w e  n e e d  to l o o k  e l s e­

w h e r e  for a s o l u t i o n .  W e  w i l l  n e e d  to i n t e g r a t e  o u r  a p p r o a c h  

to the j u d i c i a l  s y s t e m  if w e  e x p e c t  it to f u n c t i o n  e f f e c t i v e l y  

as a w h o l e .

Y o u  h a v e  b e e n  s u p p l i e d  w i t h  s t a t i s t i c s  b y  the c o u r t  s y s t e m  

c o n c e r n i n g  p ast, p r e s e n t ,  a n d  p r o j e c t e d  s u p r e m e  c o u r t  c a s e l o a d s .  

T w o  t h i n g s  s e e m  e v i d e n t  on the b a s i s  o f  t h e s e  f i g u r e s .  Fi r s t ,  

the m e m b e r s  o f  the s u p r e m e  c o u r t  w i l l  b e  w o r k i n g  at l e a s t  as 

h a r d  as th e y  are now, e v e n  if an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  

w e r e  to be c r e a t e d .  A l t h o u g h  the p r o p o s e d  j u r i s d i c t i o n  o f  the 

i n t e r m e d i a t e  a p p e l l a t e  c o u r t  w o u l d  r e l i e v e  the s u p r e m e  c o u r t  

v / of  m a n y  time c o n s u m i n g  tasks, the a n t i c i p a t e d  i n c r e a s e  in the 

s u p r e m e  c o u r t  c a s e l o a d  w i l l  m o r e  than c o m p e n s a t e  f o r  a n y  

r e l i e f  p r o v i d e d  b y  the i n t e r m e d i a t e  court. E n a c t i n g  H C S S B  104 

w i l l  n o t  i n c r e a s e  the e f f i c i e n c y  o f  the s u p r e m e  c o u r t  s i g n i f i­

cant l y ,  i't?Nrherely o f f s e t  the i n c r e a s e  in a p p e l l a t e  l i t i g a t i o n  

a n d  a t t e n d a n t  b a c k l o g .  S e c o n d l y ,  an i n t e r m e d i a t e  c o u r t  of  a p­

p e a l s  w o u l d  n o t  r e c t i f y  the i n j u s t i c e  to o u r  c i t i z e n s  r e s u l t i n g  

f r o m  the d e l a y  in the cour t s ;  w h i l e  e n a c t m e n t  of  H C S S B  104 

w o u l d  r e d u c e  the a p p e a l  time, it w o u l d  n o t  r e d u c e  the i n t o l e r a b l e  

d e l a y  o f  two y e a r s  or m o r e  at the t r i a l  c o u r t s .  A p p r o a c h i n g  the 

p r o b l e m  o f  this f r u s t r a t i n g  d e l a y  in a f r a g m e n t e d  f a s h i o n  w i l l  

r e s u l t  in c o n t i n u e d  i n e f f i c i e n c y  in the a d m i n i s t r a t e  of j u s t i c e
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T h e r e  are, in a d d i t i o n ,  s p e c i f i c  p o r t i o n s  o f  the e x i s t i n g  

e n a b l i n g  l e g i s l a t i o n  w h i c h  b e a r  f u r t h e r  e x a m i n a t i o n  a n d  i m­

pro v e m e n t .

1.) S e c t i o n  1, A S  2 2 . 0 7 . 0 2 0  (d) s p e c i f i e s  t h a t  a p p e a l s  
of  d i s t r i c t  c o u r t  c r i m i n a l  c a s e s  are a p p e a l a b l e  as 
a m a t t e r  o f  r i g h t  o n l y  to the s u p e r i o r  court. T r a d­
i t i o n a l  s t a n d a r d s  o f  j u s t i c e ,  m a i n t a i n s  C h i e f  J u s t i c e  
R a b i n o w i t z ,  p r o v i d e  that m o r e  t h a n  o n e  j u d g e  be i n­
v o l v e d  in a f u l l  a p p e l l a t e  r e v i e w .  Thus, d i s t r i c t  
c o u r t  c r i m i n a l  c a s e s  s h o u l d  be a p p e a l a b l e  f r o m  the 
s u p e r i o r  c o u r t  to the c o u r t  o f  a p p e a l s  (for fu l l  
a p p e l l a t e  h e a r i n g )  as a m a t t e r  of  right.

2.) S e c t i o n  15, A S  2 2 . 1 5 . 2 4 0  (a), as a m e n d e d  b y  H C C S B  
104, r e m o v e s  the m o n e t a r y  r e s t r i c t i o n  on a p p e a l s  
t:o the s u p e r i o r  c o u r t  of d i s t r i c t  c o u r t  j u d g e m e n t s  
in a c i v i l  action. T h e  e x i s t i n g  s t a t u t e  r e q u i r e s  
Chat the a m o u n t  in c o n t r o v e r s y  be at l e a s t  $50.00.
A n  i n c r e a s e  in the a m o u n t  h a s  b e e n  s u g g e s t e d  b y  some. 
T h e  c o m m i t t e e  s u b s t i t u t e  r e m o v e s  the m o n e t a r y  r e q u i r e­
m e n t  a l t o g e t h e r .  T h i s  w i l l  v e r y  l i k e l y  i n c r e a s e  the 
n u m b e r  of  a p peals.

3.) S e c t i o n  ? c , A S  2 2 . 1 5 . 2 4 0  ( b ) , (see a l s o  S e c t i o n  8,
A S  2 2 . 1 0 . 0 2 0  (a)) p r o v i d e s  f o r  a s e n t e n c e  a p p e a l  
l i m i t  of  90 days, w h i c h  is a n  i n c r e a s e  o v e r  the 45 
d a y s  p r o v i d e d  b y  SB 104, a n d  h a l f  the n u m b e r  o f  days 
p r o v i d e d  b y  e x i s t i n g  law. It is a n t i c i p a t e d  that 
the s u p r e m e  c o u r t  c a s e l o a d  w i l l  i n c r e a s e  as a d i r e c t  
r e s u l t  of  r e d u c i n g  the l i m i t  on  s e n t e n c e  appeal.

On e  o f  the m o s t  c o m p l e x  q u e s t i o n s  r a i s e d  b y  this p r o p o s e d  l e g i s­

la t i o n  c o n c e r n s  l i m i t i n g  a p p e a l s  o f  r i g h t  to the s u p r e m e  court.

O n e  of the m a i n  p u r p o s e s  of c r e a t i n g  an  i n t e r m e d i a t e  a p p e l l a t e  

c o u r t  is o s t e n s i b l y  to e n a b l e  the s u p r e m e  c o u r t  to co p e  m o r e  

e a s i l y  w i t h  its c a s e l o a d .  R e t e n t i o n  of  a p p e a l s  of  r i g h t  to thb 

s u p r e m e  c o u r t  in a l l  c a s e s  w o u l d  d e f e a t  that p u r p o s e .  If a p p e a l s  

of r i g h t  to the s u p r e m e  c o u r t  are a b o l i s h e d ,  a n d  the i n t e r m e d i a t e  

a p p e l l a t e  c o u r t  b e c o m e s  the c o u r t  o f  f i n a l  a p p e l l a t e  j u r i s d i c t i o n ,



this w o u l d  b e  a d i r e c t  c o n t r a v e n t i o n  o f  the C o n s t i t u t i o n  of  

the S t a t e  o f  A l a s k a ,  A r t i c l e  IV, s e c t i o n  2. T h e  S u p r e m e  

Co u r t ,  h o w e v e r ,  in S t a t e  v. B r o w d e r , 4 8 6  P. 2 d  925 ( A l a s k a  1971) 

i n t e r p r e t e d  the e x e r c i s e  o f  the p o w e r  to g r a n t  c e r t i o r a r i  to be 

e q u i v a l e n t  to the e x e r c i s e  o f  f i n a l  a p p e l l a t e  j u r i s d i c t i o n ,  

thus e l i m i n a t i n g ,  for the ti m e  b e i n g ,  a n y  c o n s t i t u t i o n a l  p r o b l e m  

w i t h  a g r a n t  o f  " f i n a l "  a p p e l l a t e  j u r i s d i c t i o n  to an  i n t e r m e d i­

at e  a p p e l l a t e  court. T h e  p u r p o s e  o f  A r t i c l e  IV, s e c t i o n  2, of  

A l a s k a ' s  C o n s t i t u t i o n  is to g u a r a n t e e  the r i g h t  o f  a p p e a l  to 

the s u p r e m e  court, the c o u r t  o f  f i n a l  a p p e l l a t e  j u r i s d i c t i o n .  

T h a t  c o n s t i t u t i o n a l  r i g h t  w o u l d  n o t  b e  e x p l i c i t l y  g u a r a n t e e d  

u n d e r  H C S S B  104, in that the s u p r e m e  c o u i t  e x e r c i s e s  its d i s c r e­

tio n  to h e a r  a n y  case, a n d  m a y  c h o o s e  n o t  to e x e r c i s e  its j u r i s­

dic t i o n .  If r e v i e w  b y  the s u p r e m e  c o u r t  n e e d  be a v a i l a b l e  o n l y  

at  the d i s c r e t i o n  o r  w i t h  the p e r m i s s i o n  o f  t h a t  c o u r t  (as is 

the c a s e  at the F e d e r a l  l e v e l  a n d  in m a n y  s t a t e s ) , b y  c e r t i o r a­

ri  or  s i m i l a r  p r o c e d u r e ,  t h e n  p e r h a p s  the A l a s k a  C o n s t i t u t i o n  

s h o u l d  be a m e n d e d  to c l e a r l y  r e f l e c t  this.

In  c o n c l u s i o n ,  it s e e m s  t h a t  H C S S B  104, if e n a c t e d ,  w i l l  n o t  

s i g n i f i c a n t l y  a l t e r  the s u b s t a n t i a l  p r o b l e m s  in j u s t i c e  o p e r a­

tions  o f  A l a s k a .  It w i l l  n o t  r e l i e v e  the o v e r b u r d e n e d  s u p r e m e  

court; it w i l l  n o t  f a c i l i t a t e  the c i t i z e n s '  a c c e s s  to the c o u r t s  

(due to the d e l a y  at the d i s t r i c t  c o u r t  l e v e l ) , a n d  it w i l l  n o t  

c h a n g e  t h o s e  f u n d a m e n t a l  f a c t o r s  w h i c h  p r e v e n t  a r e a s o n a b l e ,  

s p e e d y ,  a n d  e c o n o m i c a l  a d m i n i s t r a t i o n  o f  j u s t i c e .  If j u s t i c e  

d e l a y e d  is j u s t i c e  d e n i e d ,  t h e n  w e  h a d  b e s t  c o m m i t  o u r s e l v e s  

to i m p r o v i n g  the q u a l i t y  o f  j u s t i c e  in o u r  state. T h i s  c a n n o t



b e  a c h i e v e d  m e r e l y  b y  c r e a t i n g  a n o t h e r  l e v e l  o f  courts. It 

c a n  o n l y  b e  d o n e  b y  m e a n s  o f  a s y s t e m a t i c ,  i n t e g r a t e d  a p p r o a c h  

to o u r  j u d i c i a l  o p e r a t i o n s  w h i c h  w i l l  i s o l a t e ,  a n d  p r e s c r i b e  

r e m e d i e s  for, the il l s  of  o u r  c o u r t  system. W e  m u s t  g e t  at 

the s o u r c e  of  the p r o b l e m s  w h i c h  h a v e  c a u s e d  o u r  s u p r e m e  c o u r t  

to b e c o m e  so o v e r b u r d e n e d  w i t h  a p p e l l a t e  l i t i g a t i o n  that t h e y  

c a n  n o  l o n g e r  i n s u r e  th a t  e a c h  c a s e  w h i c h  c o m e s  b e f o r e  t h e m  is 

g i v e n  the c a r e f u l  a n a l y s i s  a n d  s c h o l a r l y  a p p e l l a t e  s c r u t i n y  it 

d e s e r v e s .  W e  m a y  h a v e  to e n g a g e  in an  i n n o v a t i v e ,  m a j o r  r e v i s i o n  

of  o u r  j u d i c i a l  s y s t e m  in o r d e r  to k e e p  a b r e a s t  of  the times. 

A l t h o u g h  t h a t  is n o  s m a l l  task, the e n d  r e s u l t  w i l l  be s u p e r i o r  

to that of a p i e c e m e a l  a t t e m p t  to c o r r e c t  the s y m p t o m s  of the 

p r o b l e m s  c o n f r o n t i n g  us.



F o r  i n c l u s i o n  in  SB 104

*  Sec. ____. A S  2 2 . 2 5 . 0 1 1  is a m e n d e d  b y  a d d i n g  a n e w  s u b­

s e c t i o n  to read:

(b) A  j u s t i c e  o r  j u d g e  m a y  n o t  b e  r e q u i r e d  to m a k e  

c o n t r i b u t i o n s  u n d e r  (a) of  this s e c t i o n  i f  at the t i m e  o f  

h i s  a p p o i n t m e n t  h e  is h o l d i n g  a j u d i c i a l  o f f i c e  to w h i c h  

b e n e f i t s  u n d e r  t h i s  c h a p t e r  a p p l y  a n d  to w h i c h  h e  w a s  

a p p o i n t e d  b e f e v e  J u l y  1, 1978.
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M E M O R A N D U M J a n u a r y  23, 1980

TO:

FROM:

Members of the House Judiciary Committee 

Grant Callow
General Counsel, Alaska Court System

S U B J E C T : Future Supreme Court Caseload Trends

The volume of appellate cases is expected to 
continue increasing, sometimes dramatically, for the follow­
ing reasons:

1. Economic and Social G r o w t h . A l t hough the state is 
presently experiencing a recession, it is most 
certainly going to be temporary. There is no 
reason to believe Alaska is going to return to 
what it was ten or even five years ago. The 
pressures for development are strong, and come 
from all sectors of society. Indeed, present 
indications are that a positive growth trend may 
resume very soon. Major expansions of the state's 
infrastructure— roads, bridges, port facilities, 
e t c . — have been proposed, along with a large 
infusion of capital into the housing market. The 
gas pipeline is also likely to provide a "mini­
boom. " Major efforts are being undertaken to 
expand the bottomfishing industry and tourism as 
well. These are but a few examples. All this 
means an expansion of building, commerce, and 
population, which in turn leads to more contract 
disputes, regulation challenges, personal injuries, 
divorces and domestic violence and, regrettably, 
probably increased crime. History shows that as 
such phenomena increase, so do court caseloads.

2. Traumatic Economic C h a n g e s . Although court case­
loads normally rise in direct relation to absolute 
growth, as indicated above, traumatic economic 
changes in the economy, either up or down, cause 
heightened stresses that lead to a flurry of 
litigation. The pressures of the recession that 
Alaska has been experiencing are expected to be 
reflected in increasing caseloads in the future.
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Changes in the L a w . Major changes in both Alaska 
and federal law have created a wide variety of new 
legal issues to be resolved. The new Alaska 
Criminal Code, with its sweeping revisions, has 
made obsolete many prior interpretive rulings of 
the Supreme Court. The new code's substantive and 
categorical changes will provide the basis for far 
many more new appellate issues and hence a pred i c t­
able caseload increase. This will more than 
offset any possible reduction in sentence appeals 
because of the new code's reduction in sentencing 
discretion. It s also worth noting that the 
abolition of plea-bargaining has had a major 
impact in the appellate caseload. Because more 
cases have gone to trial, more have been appealed. 
Between 1974 and 1976 the number of criminal cases 
appealed increased over 100 per cent. Similarly, 
changes in the United States Supreme C o u r t — the 
ascendency of the "Burger C o u r t " — are also likely 
to have an impact on state court appellate caseloads 
Important new decisions involving civil rights 
(such as the Bakke c a s e ) , and fourth amendment 
search and seizure law, to name but two examples, 
have opened up areas of the law that appeared 
relatively settled during the decade of the "Warren 
Court." Such federal changes can and do increase 
state court appeals.

Increase in Alaska A t t o r n e y s . In the past decade, 
the number of lawyers in the state has increased 
dramatically, in the order of 400 per cent or 
more. There are presently in excess of 1,200 
attorneys in the state, with well over 100 bar 
applicants gaining admission to practice each 
year. This expansion in the number of lawyers, 
coupled with a recent United States Supreme Court 
ruling allowing attorney advertising, serves to 
increase the awareness and availability of legal 
action to the average person.

Relative Youth of Alaska Case L a w . An important 
means of ensuring state autonomy in a federal 
system, the "common law" or "rule by decision" in 
each state requires time to develop. The Alaska
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Supreme Court has issued over 2,000 opinions and 
yet its body of common law, compared to nearly 
every other state, remains relatively undeveloped. 
Literally hundreds of issues that have long since 
been settled in other jurisdictions still have yet 
to be presented to the Alaska courts. Thus, 
compared to other states, Alaska provides p a r t i­
cularly fertile ground for litigation. This helps 
explain why there has been, and will continue to 
be, higher levels of appeals in Alaska than in 
many other states.
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Official Business

J M a s k a  j i t a i e  f i e q i & b d m t

House o f  Representatives
Committee on $uditiary Pouch V State Capitol Juneau, Alaska 99811

February 29, 1980

M E M O R A N D U M

TO: All Members of the House

FROM: Charles H. Parr, Chairman 6:/^

SUBJECT: HCSSB 104

You have all received a letter from Chief Justice Rabinowitz 
dated February 27 proposing two amendments to HCSSB It t.
This memorandum is to inform you of the Judiciary Committee's 
reasons for the current form of the bill.

The first amendment proposed by the Chief Justice would r e­
quire that a District Court Judge have only two years resi­
dency and two years practice of law before appointment. It 
was the view of the Committee that the requirement of five 
years residency and three years practice of law was not 
excessive when one considers the iroportai je of a judicial 
post and the $57,000 salary received by a District Court 
J u d g e .

The second amer^ment would provide an automatic right to two 
appeals upon conviction for a misdemeanor in District Court. 
This did not seem to be justifiable since presently there 
is only one right of appeal from a felony conviction in the 
Superior Court. There is little logic permitting two appeals 
of a 30-day sentence and only one of a seven-year sentence.

The Judiciary Committee gave long and serious consideration 
to CSSB 104 last session, included 1 t in public hearings in 
Ketchikan, Anchorage, Fairbanks, Nome and Bethel, and did 
more work on the bill in this session. It ie the Committee's 
belief that if one accepts the need for an intermediate 
court of appeals -- then this is a good bill.

C H P :vc



Memorandum AIqskq Court System

TO:
Arthur H. Snowden, II 
Administrative Director

d a t e  : April 6, 1979

f r o m :  Susan Burke s u b j e c t :  Court of Appeals
Deputy Administrative Director (Senate Bill 104)

At your request I have compiled the primary reference 

documents that I used in drafting the court of appeals bill. 

These are attached and include:

(1) statutes from several states providing for 

intermediate a\ pellate c o u r t s ;

(2) statistical and other materials from the Clerk 

of the Supreme Court; and

(3) a copy of the report prepared by the Idaho 

committee recommending a court of appeals 

for Idaho.

You have also asked for a brief review of the reasons for 

choosing various approaches in the draft bill, particularly 

in regard to the division of jurisdiction.

There were three primary considerations in determining 

the proposed jurisdiction for the court of appeals:

(1) Cases within the jurisdiction of the court 

of appeals should be clearly defined by 

class or type in order to avoid time-consum­

ing disputes over jurisdictional questions.

Adm. F - l  
Rev. 2-73



(2) Jurisdiction between the two courts should

be divided in a way that provides an

equitable and reasonable workload for each

court.

(3) The class of cases chosen for court of 

appeals jurisdiction should include cases 

that are most likely to involve merely a 

review of whether the trial court correctly 

applies established law to the facts. If 

too many of the cases within the jurisdic­

tion of the court of appeals involve area's 

of unsettled law, too many court of appeals 

decisions will require additional review by 

the supreme court. This result in needless 

delay to litigants and an extreme waste of 

judicial resources.

Criminal cases appeared to best meet these three require­

ments. The division between civil and criminal cases is a 

very clean one, and there is no doubt about whether a case 

falls in one category or the other. If certain types of civil 

cases were chosen for the court of appeals jurisdiction, there 

could be room for manipulation of jurisdiction by parties.

For example, if court of appeals jurisdiction were to consist 

only of motor vehicle tort cases, a plaintiff wishing to avoid 

court of appeals jurisdiction would only need to add to his 

complaint a products liability claim against the auto m a n u f a c­

turer, and the appeal would have to go to the supreme court.

2



It is impossible for parties to combine civil and criminal 

causes of action in this way, and thus a split of jurisdiction 

along these lines is preferable.

Based on the historical ratio between civil and criminal 

appellate filings in the Alaska Supreme Court, it appeared that 

the criminal/civil division of jurisdiction would provide a 

high likelihood that each court will be able to handle its 

caseload. Excluding sentence appeals and petitions for review, 

full criminal "merit" appeals have maintained a fairly constant 

ratio to civil merit appeals over the last several years:

CRIMINAL CIVIL

1975 34% . 66%

1976 36% 64%

1977 38% 62%

1978 36% 64%

If sentence appeals are included in "criminal" cases, the 

percentages are as f o l l o w s :

CRIMINAL & CIVIL

SENTENCE

1975 39% 61%

1976 41% 59%

1977 47% 53%

1978 44% 56%

Sentence appeals, however, do not require as much time to decide 

as a full merit appeal. We have estimated that a sentence appeal 

takes an average of 25% less court time than a merit appeal.

(The trial court records are substantially less voluminous, and 

the amount of legal research required is much more l i m i t e d ) . 

Taking this into account would reduce the above percentages for



criminal and sentence appeals by one to two per cent.

Finally, the breakdown of criminal and civil petitions 

for review is available only for 1978. During 1978, 104 

ci^il petitions for review were filed and 52 criminal 

petitions. When these are added to the 1978 figures 

above, and adjustments made for sentence appeals, the 

percentages for civil and criminal (including bail, habeas 

corpus, past-conviction relief, etc.) the breaddown for 

total 1978 filings is as follows:

Filings Percent

Criminal 246* 41%

Civil 360 597,

* 52 Sentence Appeals were reduced by 25% to 42.

It is expected that a three judge court of appeals should be 

able to decide more cases than a supreme court of the same 

size, for several reasons: First, the court of appeals will

not be exercising a law-making function as does the supreme 

court. Second, the court of appeals will not have the 

additional constitutional responsibilities that our supreme 

court has; namely, administration of the state court system 

and promulgation of rules of procedure. Finally, some cases 

within the proposed court of appeals jurisdiction will be 

certified to the supreme court prior to consideration by the 

court of appeals. Without these considerations, a caseload 

ratio equal to the judge/justice ratio would be appropriate. 

This ratio of three to five is almost exactly equal to the 417, 

to 59%, ratio of civil and criminal case filings for 1978.

4



(That is, with a total of eight justices and appellate 

judges, the supreme court will have 607, of the total 

judicial p e r s o n n e l ) , Although there is no accurate way 

to predict how many more cases a court of appeals judge 

can decide that a supreme court justice, we believed that 

a higher than three to five ratio would best result in a 

truly balanced caseload. Further, we determined that it 

was preferable to err on the high side rather than low 

side, mainly because the court of appeals will be a court 

of limited jurisdiction. Since the supreme court in effect 

is a "general jurisdiction" appellate court, it would be 

legally proper for it to take any excess cases that the court 

of appeals may not be able to decide expeditiously. 

(Legislation from several other states does provide for 

transfer of cases from the court of appeals to the supreme 

court to relieve workload imbalances that may occur from 

time to t i m e ) .

For all of these reasons, it was determined that the 

court of appeals could very likely also handle the district 

court appeals that now go to the superior court and might be 

able to handle administrative agency appeals as well. Because 

of the uncertainty with respect to the ability of the court of 

appeals to handle the administrative agency cases, the tra n s­

ferability provision was included in the bill. This would 

permit the supreme court to transfer these cases to the court 

of appeals if and when it appeared the court of appeals could 

manage them.

5
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Finally, a criminal appeal is much more likely than a 

civil appeal to involve settled principles of law, with the 

only issue being whether the lower court misapplied the 

law to the facts of the case. Similarly, within the general 

class of civil cases, administrative agency appeals very 

frequently involve the single question of whether there was 

sufficient evidence to warrant a factual finding and a 

reasonable basis in established law for the agency's decision.

In preparing the draft, none of the statutes from other 

states that I reviewed appeared to me to be particularly good 

drafting m o d e l 1.., and were not compatible with Alaska's 

legislative drafting style. Some were too specific and in­

cluded purely procedural matters that in Alaska should be in 

court rule; others seemed not specific enough in some areas 

and left too much unsaid, or they were poorly organized and 

poorly drafted. I did include several provisions from other 

states' statutes, but it would require an even more extensive 

memorandum than this to detail why some provisions were used 

and others rejected. I have attached copies of the statutes 

from which I did take some pro- isions. These provisions have 

been marked on the copies and relate mainly to the transfer 

of pending court of appeals cases to the supreme court and 

discretionary review of final decisions of the court of appeals.

For the most part, once the supreme court determined what 

j u r i s d i c t i o n  to recommend for the court of appeals, most of 

the work for me was purely a matter of technical drafting with 

additional final editing by the Legislative Affairs Agency 

prior to introduction.

6



Flease let me know if you would like additional 

e x p l a n a t i o n s .

SB/pmr

P.S.: I have also attached the following materials:

(1) Monthly supreme court statistical reports for 
January, February and March, 1979;

(2) A discussion of 1978 cases in the affirmed in 
part/reversed in part category, which provides 
some additional insight into the reversal rates

(3) Two copies of the 1977 Supreme Court workload 
study; and

(4) Two copies on a section to be included in the 
1978 Annual Report, updating the 1977 study.

(5) A marked up copy of SB 104 am in which I have 
hand-written a number of possible language 
changes that would tighten up the jurisdiction 
sections of the bill and remove the flexible 
transfer provisions.

7
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C H I E F  JUSTICE 
JAY  A. R A B I N O W I T Z

Supreme (£nurt
.S tate of A la sk a  

March 20, ?979 P. O BOX 850 
FA IR B A N K S .  ALASKA 

99707JUSTICES 
R O G E i  G. C O N N O R  
R O B E R T  B O O C H E V E R  
E D M O N D  W  B U R K E  
W A R R E N  W  M A T T H E W S  J R

907-4521550
907 -456-5201

The Honorable Charles H. Parr 
Chairman, House Judiciary Committee 
Mail Stop Number 3100 
Pouch V
Juneau, Alaska 99811 

Dear Representative Parr:

I received a copy of the letter of Mar c h  9, 1979,
addressed to you by the four District Court Judges - Miller, 
Connelly, Clayton and Cline. I shall not attempt to address 
each paragraph of the letter separately as it wo u l d  take an 
undue amount of your time.

Generally, the letter contends that Acting District
Court Judges and Acting Magistrates are perf6rming judicial 
services in the State. It is interesting to note that the 
Supreme Court has not received any complaints on this matter 
from litigants. Obviously, in a State as large as ours, it 
is impossible at this time and within the financial constr ints 
dictated by necessity to furnish judges who are lawyers in all 
areas and at all times. Magistrates and Acting Magistrates, 
however, do not hear contested cases other than small claims, 
unless the parties consent. They do handle a host of lesser 
f u n ctions.

We have attempted to streamline the judicial system
by assigning single Superior Court Judges at major locations. 
In those instances, to utilize judicial time adequately, the 
Judges have travelled to various other communities for the 
purpose of providing judicial services. Obviously, when the
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J u d g e  is away from his home c o m m u n i t y  such as S i t k a ,  Bethel, 
Kodiak, Kenai and Nome, it is n ecessary that s o m e o n e  be able 
to handle the judi cial functions in his or h e r  absence.
T h i s  is accom p l i s h e d  by the use of M a g i s t r a t e s .  In m a n y  
circumstances,  these M a g i s t r a t e s  are u t i l i z e d  p r i m a r i l y  to 
p e r f o r m  other v a l u e a b l e  services to the C o u r t  S y s t e m .  T h e y  
a d d i t i o n a l l y  p e r f o r m  services as M a g i s t r a t e s  t o  a s s i s t  in 
this manner.

W i t h o u t  the f le xibility w h e r e b y  the S u p e r i o r  C o u r t
m a y  appoint A cting D i s t r i c t  Court Judges, and t h e  P r e s i d i n g  
S u p e r i o r  Court J u d g e s  m a y  appoint M a g i s t r a t e s ,  the s y s t e m  
c o u l d  not function efficiently. To s u b s t i t u t e  l e g a l l y  
tr a i n e d  District C o u r t  J u d ges in every i n s t a n c e  w o u l d  involve 
an enormous expense and one, in my opinion, w h i c h  is not 
j u s t ified at this time. The p r i mary r a t i o n a l e s  for the use 
of A c ting Dis trict C o u r t  Ju dges and A c t i n g  M a g i s t r a t e s  is to 
e n a b l e  our trial judges to m e e t  their c o n s t a n t l y  e : . e n d i n g  
ca s e loads and allow the A l a s k a  Court S y s t e m  t h e  f l e x i b i l i t y  
to m e e t  its o b l i g a t i o n s  to bring judicial s e r v i c e s  to A l a s k a ' s  
c i t i z e n s .

I am indeed sorr^ that your v a l u a b l e  t i m e  has been
taken up by this m a tter and regret that the D i s t r i c t  C o u r t  
Ju d g e s  did not see fit to advise me of t heir s u g g e s t i o n s  
be f o r e  w r i t i n g  to you. If you wish to h a v e  a m o r e  d e t a i l e d  
response,* I w i l l  be p l e a s e d  to furnish it to you.

J A R : d w
c c : M e m b e r s  of House J u d i c i a r y  C o m m i t t e e

M e mbers of Se nate J u d i c i a r y  C o m m i t t e e  
Alaska J u d ici al Council 
Local R e p r e s e n t a t i v e s  and Senators 
Hon. Patric k M. Rodey, Senator 
Hon. Mary A l i c e  Miller 
Hon. Hugh II. Connelly 
Hon. Monroe N. Clayton 
Hon. Stephen R. Cline 
Justice, Supreme Court

S i n c e r e l y  y o u r s

£ J u s t i c e
£me C o u r t  of A l a s k a



THE LEGISLATURE OF THE STATE O F  ALA S K A  
ELEVENTH LEGISLATURE

FISCAL NOTE

I. REQUEST SB 10 4
Bill/Resolution No._________________________ ________________________________________
Title___________An Act Establishing the. Intermediate Court of Appeals
Requested bv Senate Judiciary Committee_________________ Date 2/9/79

II. FISCAL DETAIL
Agency Affected Alaska Court System_____________
Program Category Affected Due Process________________
Budget Request Unit(s) Affected Alaska Court System

EXPENDITURES ( Thousands of Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 04

100 P E R SONAL SERVICES 177.5 376.2 398.8 422. 7 4 4 R . 1
200 T R A V E L ............ 15. 0 31.8 .... 13.. 7 35.7 37. 9
300 C O N T R A C T U A L 57.2 121. 3 128.5 . 136.3 ' 144.4

c o m m o h i  t e s r_. 5.0 ......... ' 1 . 2 . . . . J11J

VCI—

500 EOUIPMENT 25. 0
600 L A N D  &. STRUCTURES
700 GRANTS, CLAIMS, ETC.

T O T A L 279.7 539.9 572.2 606.6 643.0

FUNDING (Thousands of Dollars)

G E N E R A L  F U N D 279.7 539.9 572. 2 606 6 643 0
F E D E R A L  FUNDS
O T H E R  (Specify)

POSITIONS

FULL TIME . . . .  10 1 0 10 10 10
PART TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Attachment I - FY 80 Budget Detail

IV. DATE February 12, 1979 p r f .p a r f d  BY Richard Barrier
A G E N C Y  Alaska ..Court System

Original: Legislative Finance PHONE _________ 264-054 _5_______
cc: Budget and Management



A T T A C H M E N T  I - FY 80 B UD GE T DETAI L

This budget detail for FY 80 is based on the assumption that 
the effective date of this bill will be July 1, 1979 and that 
the intermediate court will be operational on January 1, 1980.
The fiscal note incorporates all new costs associated with the 
intermediate court.

With the creation of the intermediate court, and the lessening 
of the Supreme Court caseload it will be possible to reduce 
the FY 80 Supreme Court budget in a number of areas. The r e­
quest for lecal externs, $30,078, can be deleted, travel expenses 
reduced by $10,000, and contractual costs reduced by $15,000 on 
an annual basis. Additionally, the Supreme Court is considering 
reductions in other budget areas, including the deletion of the 
central legal staff positions in the Supreme Court office, 
$85,493, and several budget items in the Trial Court and 
Administration components.

P e r s o n n e l :

T r a v e l : 

Contractual

C o m m o d i t i e s : 

E q u i p m e n t :

3 judges: $54,370 + $5,900
benefits

3 secretaries, range 13: 
$17,940 + $5,971 benefits

3 law clerks, range 15: 
$20,796 + $6,652 benefits

1 court clerk, range 10: 
$14,820 + $5,227 benefits

Space rental - 4,500 so. 
ft. at $1.10 $59,400

Phone, postage 20,000

Equipment rental 30,000

Other misc. 5,000

$180,810

71,733

82,344

20,047

$354,934

$30,000

114,400

1 0 , 0 0 0

25,000

534,334

FY 80 EXPENSE

One-time costs: 

Operating Costs:

Equipment 

(1/2 year)

$ 25,000 

254,667

$279,667



Alaska Statutes
Title 22. Judiciary.

Chapter -
05. The Supreme Court (§§ 22.05.010 —? 22.05.160)
10. ''’he Superior Court (§§ 22.10.010 —  22.10.190)
15. District Courts (§§ 22.15.010 —  22.15.350)
20. Officers and Employees (§§ 22.20.010 —  22.20.140)
25. Retirement and Death Benefits (§§ 22.25.010 —  22.25.090)
28. Contributory Judicial Retirement System (§§ 22.28.010 —  22.28.130)
30. Judicial Qualifications (§§ 22.30.010 —  22.30.080)

Chapter  05. The Supreme Court.
Section Section
10. Jurisdiction 90. Oath o f office
20. Composition and general powers 100. Approval or rejection
30. Session o f court 110. [Repealed]
•JO. E ffect o f adjournment 120. Impeachment
50. Process 130. Restrictions
60. Seals o f court NO. Compensation
70. Qualifications o f justices 150. Administrative director
80. Vacancies 160. [RepealedJ

j Sec. 22.05.010. Jurisdiction, (a) The supreme court has final
| appellate jurisdiction in all actions ar. ’• proceedings. The supreme court
f may issue injunctions, writs of review, mandamus, certiorari.

prohibition, nabeas corpus, and all other writs necessary or proper to the 
complete exercise of its jurisdictio n. Each justice may issue a writ of 
habeas corpus, upon petition by or on behalf of any person held in actual 
custody and may make the writ returnable before the justice himself or 
before the supreme court, or before any judge of the superior court of
the state. An appeal to the supreme court is a matter of right, except that
the state shall have no right of appeal in criminal cases, except to test 
the sufficiency of the indictment or information and under (b) of this 

^  section.
~ ™ (b) The supreme court has jurisdiction to hear appeals of sentences of

imprisonment lawfully imposed by the superior courts on the grounds 
that the sentence is excessive or too lenient and, in the exercise of this 
jurisdiction, may modify the sentence as provided by law and by the 
constitution of this state. For the purpose of considering appeals of 
sentences on these grounds, the supreme court may sit in divisions. (§ 1 
ch 50 SLA 1959; am § 1 ch 117 SLA 1969)

Revinor’* note. —  Chapter 50 SLA 1959 the transfer of judicial functions within tin-
implemented the constitution by providing three-year transition period contemplated
for the establishment of the supreme and by the Statehood Act, P.L. 85-508, July 7,
superior court system under the l!hr>F with provision being made for a more
constitution. It was designed to accomplish rapid transfer if the President sooner ended



7RT—JURISD ICTION Ch. 81 Ch. 81 COURTS OF APPEALS CASES 28 § 1254t r ic t  C o n rt so th a t It co u ld  enter fresh d e ­cree fro m  w h ich  tim e ly  appeal co u ld  he taken to C o u r t  o f  A p p e a ls . P e n n sy lv a n ia  P u b lic  U t il it y  C om m ission  v . P e n n s y l­v an ia  It. C o .. Pn.UM3, SO S . C t  423, 3S2 . U .S . S S I , 15 L .E d .2 d  321.S in c e  the d is tr ic t  c o u r : evinced Its realization  th a t  its  ordered reap p u rtlon - m cn t could  n o t bo s u s ta in 'd  ns b a sis  f o r  co n d u ctin g  llHtfl electio n  o l  A la b a m a  le g ­is la to r s , an d  avow edly In ten d s to  tak e  som e fu rth e r  actio n  sh o u ld  reapportion ed A la b a m a  L e g is la tu re  fa ll  to en act a co n ­s t itu tio n a lly  v a lid  p erm aaen t a p p o rtio n ­m ent schem e In  thn In te rim , th e  Sup rem e C o u r t  atllrm ud the ju d g m e n t , and re ­m anded the ca ses fo r  fu rth e r  p : m ecdln gs. R e y n o ld s v. S im s , A lu .lfX H , S i  S .C t . 1302. 377 C .S .  533. 12 L .E d ..'M  300. reh earin g denied 85 S .C t .  12. 13. 379 U .S . 870. S71. 13 L .E d .2 d  70. 77.W h ere D is tr ic t  C o u rt erred In holdin g th at In te rsta te  Com m erce C om m issio n 's  ord er, e s ta b lis h in g  Jo in t  rates fo r  th ro u g h  routes and ap p o rtio n in g  such Jo in t  ••ate* so a s  to a s s is t  Otm nclally w eak carrier, w as p ro h ib ite d  hy necllon 15(4) o f T it le  411, p rev en tin g  Com m ission  from  estnb* lls h ln g  th ro u g h  routes, and Jo in t  rates ap p licab le  th ereto , for p u rp e se o f d iv ert­in g  tratllr to  Hit"* o f  fin a n cia lly  w eak ca rrie r , U n ite d  States Sup rem e C o u rt w ould  rem and c is e  fo r  fu rth e r  proceed­in g s  w ith o u t co n sid erin g  contention inht C o m m issio n 's  '••dvr was not supported hy esse n tia l fin d in gs o r in b s tu n tla l e v i­dence Ju s t ify in g  con tin ued operation of ca rrie r  so u g h t to ho assisted . U S , v . G re a t N orthern  Ity . C o .. M in n ,1052. 72 S .C t .  085, 543 U .S . 502, 00 L .U d . 1142, re­h e a rin g  denied 3 S .C t . 4, 314 U .S . 8IS, 07 L .E d .  050,W h e re  D is tr ic t  C o u rt denied In ju n ctio n  a b o lis h in g  se g re g a tio n  In S o u th  C a ro lin a  sch ool and It sued In ju n ctio n  to d ju n llso  ed u catio n al fa c ilitie s  a n d  ordered d e fe n d ­an t school officia l* to le p o rt w ith in  s is  m on ths Ihu actio n  tak en  to eq ua lize f a ­c ilit ie s , and report waa died p e n d in g  a p ­peal hy p la in tiff  N e g ro  school ch ild re n , b u t wan not considered by D is tr ic t  C o u rt. Suprem o C o u rt w ould n ot con sider cjues- tlou s raised on ap peal hu t w ould v a ca te  Ju d g m e n t an d  rem and ease to D istr ict C o u rt to ta k e  w hatever action m ig h t ho deem ed ap p ro p riate  In the lig h t o f th» report. U r lg g s  V. E llio tt , 8 ,C . 1952, 72 S . C t . 327, 312 U .S . 350, DO L .E d . 1002.W hore s u it  by G e o rg ia  corporation  to  e n jo in  Ituvonuo C om m ission er from  *1- lo g e d 'llle g u l assessm ent o f taxe s  w as d is ­m issed hy C u lle d  S ta te s  D is tr ic t  Court w ith o u t con sid era tio n  o f corp oration 's con ten tion  th a t  C om m ission er w ns bound
|48

by prior decree en tered b y  D is tr ic t  C o u rt sa d  affirm ed b y  S u p re m e  C o u r t , upon  d e ­term ination th a t D is tr ic t  C o u r t  d id  in  fa ct have ju r is d ic t io n  o f  ca u se , ca se  would be rem anded to  D is t r ic t  C o u rt. Georgia R . R  &  B a n k in g  C o. v . R cdw in o. Ga.1952, 72 S .C t . 321. 542 U .S . 299, 00 L .  E d . 335.W here ap p eal to Su p re m e C o u r t  fro m  D istr ict C o u rt fo r  D is t r ic t  o f  C o lu m b ia  was u n a u tho rize d , ca u se  w as rem anded la  order th a t a  new  ju d g m e n t m ig h t he entered from  w h ich  nn ap p ea l co u ld  he perfected to C o u r t o f  A p p e a ls  fo r  D is tr ic t  , . f  C o lu m b ia . U . S .  v . B e lt , A pp .D .C .1 9 1 3 , 03 S .C t . 1278, 319 U .S . 521, S7 L .E d .  1550.W here th re e -ju d g e  co u rt h ea rd  case hut such co u rt and th e C ir c u it  C o u rt o f Appeals erro n e o u sly  decided th a t the D istrict J u d g e  alo n e had ju r is d ic tio n , x ..d  that the Ju d g m e n t wns ap p ea la b le  to the C ir c u it  C o u rt o f A p p e a ls , and the Supreme C o u rt decided th at case w as proper ono fo r  th re e -ju d g e  co u rt an d  vacated Ju d g m e n t below , hut a d irection  tu thn C ir c u it  C o u r t o f  A p p e a ls  to  d is ­miss appeal w ould term in ate  th e  lit ig a ­tion because th e  t im e  w ith in  w hich  a direct appeal m ig h t have been h ro a g h t to tbe Suprem o C o u rt had elap sed , the Su- l rein* C o u rt In order to  preserve r igh t to appeal, rem anded cau se to the D is tr ic t  Court fo r e n try  o f a fre sh  Ju d g m e n t from  which a tim e ly  ap p eal m ig h t bu taken. Uue.-y V.  u . S . .  S .C .1 9 I2 , (12 P .C t. 1122, 310 U .S. 4SO, SO L .E d .  1010.Where s ln tu to ry  th re e -ju d g e  co u rt dls- nnssed co m p la in t In s u it  to e n jo in  e n ­

fo rce m en t o f  fe d e ra l a d m in istr a tiv e  r e g u ­la tio n , an d p la in t i f f  took d ire c t ap peal to U n ite d  S ta te s  S u p re m e  C o u rt, b u t  fo rm e r section  380a o f  th is  t it le  [now  th is  section  a n d  se c tio n s 2101, 22S2 a n d  2284 o f  th is  t i ­tle ) , w as in a p p lic a b le , Su p re m e C o u rt w o u ld  v a c a te  th e  decree below- and re ­m and th e ca u se  fo r  fu r th e r  pro ce ed in gs to  ho ta k e n  in d e p e n d e n tly  o f  in p l  se n o n . W illia m  Ja m e s o n  &  C o . v . M u rg e n tlm u . A p p .D .C .1 9 3 9 , 59 S .C t .  SOI, 307 U .S . 171, S3 L .E d . USD .W h e re  th e  th re e ju d g e s  s it t in g  In th e D is tr ic t  C o u r t re fu se d  an in ju n c tio n  a g a in s t  tho e n fo rce m e n t o f an ord er o f a s tate  C o rp o ra tio n  C o m m issio n , or, the g ro u n d  th e y  L e d  no a u th o r ity  to  g ra n t it. th e S u p re m o  C o u r t , on rev ersin g  th a t d e ­c is io n . w ill rom iind tho cau se to  th e D is ­tr ic t  C o u r t  fo r  tr ia l , s in ce  g e n e ra lly  It I* n ot d e sira b le  th a t  th e Su p re m e C o u rt p .t-s  on su ch  m a tte rs  u n til th e y  h av e been d e a lt w ith  b o lo w . O k la h o m a  N a tu r a l lifts C o . v . R u s s e ll, Okl.1923, 43 S .C t . 33.".. 201 U. S . 21X1. 07 L .E d .  050.107. C o stsC o sts  w ere aw a rd ed  a g a in s t ap p e lla n ts  w ho erro n e o u sly  b ro u g h t case In D is tr ic t  C o u r t o f  three Ju d g e s , a n d . upon fldvo.v • decree, appeulo-t to  Sup rem o C o u r t , w hich , th o u gh  w ith o u t Ju r is d ic t io n , v a r --  -1 do- creo a n d  rem anded ca u se  In order to  save to  ap p ellan t!! th e ir  p ro p er rem edies. O k la h o m a  G n s E lc e tr le  C o . v . O k la h o m aP a c k in g  C o .. OKI 1931, 51 S .C t .  732, 292 U .S . 3St), 78 L .E d .  1318.
§ 1254. Courts of appeals; certiorari; appeal; certified questions

Cases in the courts o f appeals may be reviewed by  the Supreme 
Court by the following; methods:

(1) By w r it  o f ce rtio ra r i gran ted upon the petition o '  any party 
to any c iv il rv crim in a l case, before or a fte r  rend ition o f judgment 
or decree;

f2) By appeal by a party re ly in g  on a State s ta tu te  held by a 
court of appeals to be in v a lid  as repugnant to the Constitution , 
treaties or law s o f the United States, bu t such appeal sh a ll preclude 
review by w r it of ce rtio ra ri at the instance o f such appellant, and 
the review on appeal shall bo restric ted to the Federa l questions
presented;

13) By ce rtifica tio n  at any time by a court o f appeals o f any ques­
tion of law  in any c iv i l or c rim in a l uase as to which in stru c tion s are 
desired, and upon such certifica tion the Supreme Court may give 
binding in struc tion s or requ ire tho en tire record to be sent up fo r T 24 U.S.C A. <1 1151-1241— * 49



28 § 1254 SUPREME COURT— JURISDICTION Ch. 8’
decision o f the en tire  m atte r in controversy. J . 
62 Stat. 928. H is to r ic a l and R evisio n  Notes

25, 1948, c. 646,

R -v l» e r ’» N o te . B a se d  on T it le  2S U .S .C . .  1940 CO.. t ’, 040 and 047 (M ar. 3, 2911. c . 031. S i  2?9. 040, 00 S ta t . 1157 (derived fro m  M a r . 3, 1391, c . 517. | 0, 20 S ta t . S 2 8 J; F e b . 13. 1925, c . 229, { 1, 43 S t a t  93S; J a n .  31. 11-03. c . 14, 5 1, 43 S ta t . 54; J u n e  7. 1934, c . 420. 4S S ta t . 920).

T h e  p re fa to ry  w ords o f th is  section p reced in g  p a ra g ra p h  (1) w ere su b stitu ted  fo r  su b sectio n  (c) of said  section 347.

S e ctio n  co n so lid a te s  sectio n s 340 an d  347 o f T it le  2S, U .S .C . ,  1910 c d .W o r d *  " o r  in  th e U n ited  S ta te s  C o u rt o f A p p e a ls  fo r  th e  D is tr ic t  o f C o lu m b ia "  end 
j t  o f  the 1'nitod S ta te s  C o u r t  o f A p p e a ls  fo r  th e D is t r ic t  o f C o lu m b ia "  in  section s 340 an d 347 o f  t it le  2S O .S .C . ,  1940 c d ., w ere o m itte d . (Seo section  41 o f th is  title .)

T h e  tcv ised  section o m its  the w o rd s of section  347 o f T it le  28. U .S .C . ,  1940 ed „ "a n d  w ith  lik e  effe ct as i f  the case had been b ro u g h t th ere  w ith  u n re stricted  ap ­p e a l" , an d  th e w ords o f section 348 of s n ch  t it le  " in  th e sam e m anner a s  i f  it  bad been b r o u g h t there b y  a p p e a l" . T b e e ffe c t  o f su b sectio n s (1) and (3) o f tho re­vised section is  to preserve e x is tin g  law t  1 rctn in  th e pow er o f u n restricted  re­view  o f cases ce rtified  or b ro u g h t up  on c e rtio ra r i. O n ly  in  subsection  (2) Is re­view  restricte d .C h a n g e s  w ore m ade In p h raseology  and a rra n g e m e n t. 80th C o n g re ss  liu u so  R e ­p o rt N o . SOS.
C ro ss  R e fe r e n c e s

R u le s  o f  f l i c  S u p rem e  C o u r t

r e t l e r a l  R u le s  o f  C i v i l  P ro c e d u r er o w e r  o f a p p e lla te  co u rt to Jtn y  pro ce ed in gs not lim ited  by R u le  02, Bee R u le  02(g).
N o te s  o f  D e c is io n s

T. flKNE It t l . l .Y  t-IO 
I I .  I'E ltT lO llA K I 21-00 

APPEAL 01-1 tO
CKKT1 FICATIOJf—OENEilA  I.LV  111-140
  MATTERS C ERT IF IA BLE  141-1S0
SCOPE OF REV IEW  181-217

111.
IV.
V.

V I.

A p p e a l from  co u rts  o f appealB in b a n k ru p tc y  cases, see section 47 of T it le  11, B a n k r u p tc y .D ete n tio n  o f  su sp ect se c u rity  r is k s , review  b y  Su p re m e C o u rt upon ce rtio ra ri or c e rtific a tio n  us p rovided in th is  sectio n , see section  321(d) o f T itle  50, W ar an d  N a ­t io n a l D efen se .E co n o m ic  p oison s, re g istr a tio n  o f ;  review  b y  Sup rem o Cou rt upon ce rtio ra ri or c e r t if ic a t io n , see section  J33b(d) o f T it le  7, A g r ic u ltu r e .Q u o ru m  o f Sup rem o C o u rt Ju s tic e s , see section  2109 o f th is  title .R ev iew  g e n e ra lly , see section  2101 e t  se-j. o f th is  title .R ev iew  o f ap p ea ls o f  orders o f S e cre ta ry  o f H e a lth , E d u c a tio n , and W e lfa re  re ­s p e c tin g  a p p ro v a l o f co n stru c tio n  p ro je cts  fo r  S ta to  m en tal retard ation  fa c ilit ie s  and c o m m u n ity  m e n ta l h e a lth  ce n te rs , seo section  2091 o f T it le  42, T b e  P u b lic  H ealth  a n d  W e lfa r e .R ev iew  o f ap p ea ls o f orders re la tin g  to use o f  p e sticid e  ch em ica ls  on raw  a g r ic u l­tu r a l co m m o d itie s , see sectio n  340(a) (I) o f T it le  21, Fe-.ul nnd D r u g s .T im e  fo r  ap p ea l or c e rtio ra r i, and s ta y , seo soctlon  2101 o f th is  title .V e s t in g  n nd liq u id a tio n  o f  B u lg a r ia n , H u n g a r ia n , nnd R u m a n ia n  p ro p e rty , fin al o rd ers  or decree* o f d is tr ic t  co u rts  o f  tho U n ited  S ta te s  revlcw nlde as provided In th is  te c ilo n , arc section  1031e o f T itle  22, F o re ig n  R ela tio n s  nnd In terco u rse .W r its , seo section 1031 o f th is  title .
P ro ce d u re  g e n e ra lly  on ap p e a l, w rit o f  c o rtio ra r l, or ce rtifica tio n  of q u estion s, see R u le s  of the Su p rem e C o u rt,S u p ersed e as on ap p ea l and s ta y  p e n d in g  review  on ce rtio ra ri, see rule* IS and 27.

Ch. 81 COURTS OF A?PE

50

academic, hypothetic*! or specu­
lative question* 113 

Academic qac&tions 143 
Adm issib ility o* evidence 300 
Amendment of 1033. purpose 8 
Amount In controversy SO 
Appeal 9’ 10
Appeal an *ertlorari distinguished 03 
Application for w rit of certiorari 22-35 

Generally 22
E ffect on pending proceeding? 25 
Time for application 23 
To whom made 

Lan lrup tcy proceedings, decisions rcvlcw- 
ablc by certiorari 41 

Harden of proof 203 
fp rtlficatloa—Generally 111-140 
i e-tlorarl 21-Ct)
CH I righ ts cases, cor.-i.'tutloui) questions 

tvvlewable by certiorari C3 
Condemnation proceed In'/a, decision re- 

riewcble by ccrtlom rl 45 
Conflict among- courts 33-*2 

Generally S3 
Criminal cases 34
Imm igration and naturalization cases85
Labor case* 30 
Maritime cases 87 
Miscellaneous m v t  42 
Patent cojm-s iUt 
Procedure in .v’edrral courts 30 
Tax cases 40 
Trudc regulation 41 

Conflicting decisions 143 
t on4*tltueJon;il matter* 103 
Coasiltutloiial questions revlcwnblo by 

certiorari 02-71 
Generally 02 
Civil right* cases t,3 
Contempt proceedings 04 
Iluo process C3 
Pa ir tr ia l 00
Freedom of speech, press, religion and 

assembly 07 
Habeas corpus 03 
Miscellaneous cases n 
^ntrc’i nnd seizure 00 
Self lncrlm lnntlon *0 

Contempt proceedings, constitutional 
questions revlewable by certiorari C l  

Copyrights decisions rcvlrwuble by crrtlo-
rurl 54 

Criminal rases 144
Conflict nniniig courts 34 
Decisions rcv lcw a llc  by certiorari 40 
Questions In l l>0

Cross.writs or appeals 101 
Decisions rovlrwnbic by appro! P4 
Decisions revlcwnblo by certiorari 43-01 

Generally 42
Dunkroptoy proceeding* 44 
Condemnation proceedings 45 Criminal rases 40 
Federal Communication* A rt 47 
Federal Employers' L iab ility  Act 48
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( W r  <ĵ  aJla-





F riday , Feb rua ry 8,1980, The Anchorage Times A-5

Appeals bill heads for battle on House floor
i.  AnocUled Prvo

"  Juneau — Senate-passed legisla­
t io n  to create a state' court of 
- appeals cleared the House Finance 
ZCommlttee Thursday, but the bill ap- 
•pears headed for a battle on the floor 
over a key issue.

:" ;T h e  controversy centers on the 
^Question of whether some criminal 
^oefencents should give up their cur- 
Iren t right to two appeals.
^  The legislation, which passed the 
Senate last session, calls for creation 
of a court of appeals to handle all 
qriminul appeals. With establish­
ment of the new court, the Supreme 
Court would handle only civil cases.

Three justices would sit on the 
      »

state an estimated $619,000 a year to 
operate, according to Art Snowden, 
administrative director of the court 
system.
a r e n ' t  'w e  r e a l ly
establishing two Wvfr r-I 
‘’uprenie Courts, [ ' ,U  
on e to deal with ■ ' 
c iv il cases andH sla  kj .ra g  
one to deal with!.; W  \Jra 
criminal cases?"ST;

Committee meet-
ing on the bill MONTGOMERY

The legislation would allow crim i­
nal cases to be appealed only as far 
as the proposed court of appeals, 
making it the top court for criminal

few specific cases J |
where the appeals j j M
court certifies a }  <; *1191
constitutional 
issue is Involved PARR

the case could go to the Supreme 
Court.

The area where several com­
mittee members voiced disagree­
ment concerns misdemeanors.'

Under the bill, if a person is con­
victed for a misdemeanor, such as 
drunk driving, he could appeal only 
to the Superior Court. He would not 
not have an automatic right to 
appeal to the new court, whereas 
currently he the right to appeal 
twice — first to the Superior Court 
and then to the Supreme Court.

That means a person cohvlcted of 
a misdemeanor could appeal only 
from a slngle-judge court to another 
single-judge court.

Several committee members said

they think that Is wrong, but they agreed to fight the issue on the House floor.Snowden said the Supreme Court also Is opposed to the one-appeal pro­vision. "We feel people should have the right to appeal to a tribunal," Snowden said.Regardless of the outcome of that issue, the bill appears headed for a free conference committee because of other changes the House made in the Senate version.Snowden told the committee the bill is badly needed because the Su­preme Court’s workload has in­creased substantially over the past 
few years and a large backlog of 
cases has resulted

“ 1 (rankly fear for the quality of the Supreme Court decisions," Snow­den said. He said tliat during the past year he continually has had to cut off paychecks of justices on the high court beca e  they have exceeded the time limit for opinions.State law requires that a draft opinion be in circulation within six months. If the opinion is not, the sal­ary of the justice assigned to write the opinion is withheld.Snowden said the court system has two major objections to the bill: allowing only one appeal for misde meanor offenders and requiring five yeurs of residency for District Court judges.
— — rami—  m m m '
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bill heads for battle on House floor
l Aoacialed P r m

Zl~ Juneau — Senate-passed legisla­t i o n  to create a s ta le  court of -appeals cleared the House Finance ICom m ittee Thursday, but the bill ap- -pears headed for a battle on the floor over a key issue.T l i T h e  controversy centers on the 'question of whether some criminal defendents should give up their cur- Irent right to two appeals.The legislation, which passed the - Senate last session, calls for creation of a court of appeals to handle all criminal appeals. With establish­ment of the new court, the Supreme Court would handle only civil cases.

state an estimated $619,000 a year to operate, according to Art Snowden, administrative director of the court system.aren’t 'we really I  >establishing two if 'j f i5* • Supreme Courts, ( Vj one to deal with
civil cases and V Jfctf 

Committee meet-

The legislation would allow crim i­nal cases to be appealed only as far as the proposed court of appeals, making it the top court for criminal

few specific cases 
court certifies a f

the case could go to the Supreme Court.The area where several com­mittee members voiced disagree­ment concerns misdemeanors:Under the bill, if a person is con­victed for a misdemeanor, such as drunk driving, he could appeal only to the Superior Court. He would not not have an automatic right to appeal to the new court, whereas currently he the right to appeal twice — first to the Superior Court and then to the Supreme Court.That means a person convicted of a misdemeanor could appeal only from a single-judge court to another
!• i/lnn /iaiIrt

they think that is wrong, but they agreed to fight the issue on the House floor.Snowden said the Supreme Court also is opposed to the one-appeal pro- vision. ‘ ‘We feel people should h.,ve the right to appeal to a tribunal,” Snowden said.Regardless of the outcome of that issue, the bill appears headed for a free conference commitiee because of other changes the House made in the Senate version.Snowden told the committee the bill is badly needed because the Su­preme Court’s workload has in­creased substantially over the past few years and a large backlog of

" I  frankly fear for the quality of the Supreme Court decisions,”  Snow­den said. He said that during the past year he continually has had to cut off paychecks of justices on the high court because they have * v re e d e d  the time limit for opinions.State law requires (hat a draft opinion be in circulation within six mor \s. If the opinion is not, the sal­ary the justice assigned to write the O) inion is withheld.Snowden said the court system has two major objections to the bill: allowing only one appeal for misde- meunor offenders and requiring five years of residency for District Court
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L. AMES LUCE April 4, 1979

Vice - President, Civil 
SANDRA SAV ILLE

Vice - President. Criminal 
PAUL DAVIS

Secretary
DOUGLAS J.S ER D A H ELY  

Treasurer
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Representative Fred E. Brown 
Chairman, House Commerce Committee 
Pouch V
Juneau, Alaska 99811

Re: SB 104 am.

Dear Representative Brown:

It has come to our attention that you are interested in 
the views of the Alaska Academy on the proposed legislation 
creating an intermediate court of appeals.

I have reviewed, with great interest the text of SB 104 am. 
and offer the following comments:

1) The case load currently placed upon the Supreme 
Court is far in excess of the capabilities of any 
five men, regardless of how hard they work at their 
task.

2) Increasing the number of Supreme Court Justices would, 
in our opinion, create more rather than less delay in 
the appeal system. It has been our experience that a 
smaller committee can reach agreement with far less 
time expenditure than a larger one. The idea of 
panels of Justices, all from one court, has the added 
inherent problem of conflicting rulings.

3) The proposed j u risdiction of the "appellate" court 
wo u l d  take many of the more time consuming tasks 
cu r r e n t l y  performed by the Supreme Court, i.e., sentenc 
review, appear rrom administrative agencies.

4) The discretionary power of the Supreme Court to grant 
a further review under Pec. 22.07.030 is a method 
that has been followed by nearly all states with 
intermediate courts of appeal, and has allowed the 
Supreme Court to concentrate on more serious legal 
issues. We believe it should be made part of any bill.



Representative Fred E. Brown 
Page 2
April 4, 1979

5) We have some problems w i t h  Sec. 22.05,015: While
it is obvious that there will be cases that obviously 
are going to proceed to the Supreme Court, for example 
the r e c e n t l y  contested primary election, we helieve 
the b e t t e r  procedure would be for the n e w  "appellate" 
co u r t  to certify such cases up to the Supreme Court, for 
decision. This wo u l d  be in line w i t h  the standard 
chain of appeal and further, would be more efficient in 
the use of the Court's time. If a case is per; , zed 
to go to the Supreme Court for a h e a ring as to %• ether 
the appeal should skip tbe "appellate" court —  that 
hearing, the briefs, the arguments and the Supreme 
Court's deliberations would take almost as much time 
as an appeal.

6) Other than the c r i ticism of the Transfer of Appellate 
Case section of SB 104 am., we believe the bill would 
greatly benefit the citizens of Alaska.

While e n d orsing the creation of an intermediate court of 
appeals, we do not view such a court as a cure for all of the 
ills of the de l a y  in the courts which results in great injustice 
to our citizens. There is a great need for both a more efficient 
use of the time of trial court judges and for additional judges- 
It currently requires nearly two years to bring a civil case 
to trial under the most ideal c i r c u m s t a n c e s . Then the appeal 
process requires another two years or more. This bill would 
greatly reduce the appeal time and you are to be applauded for 
your efforts in that regard. The two plus year delay in the 
trial courts would, however, still be with us.

In the near future the delay at the trial court level must 
be reduced. We believe that such steps as a specific designation 
of a certain number of Superior Court Judges as civil and a 
certain number as criminal would be one step wh i c h  should be 
considered. Funding of new judgeships, we believe, should at 
least weigh this as an alternative.

On behalf of all of our clients, we wish^cr-TJTapk you for 
your efforts, through the proposed"crhation/of an intermediate 
court of appeals, to provide them wiJtnV'-a t / u e  access to the courts,

or'T R I A L  LAWYERS

ce
President

LAL/cb
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Juneau, A l a s k a  99811

Re: SB 104 am.

Dear R e p r e s e n t a t i v e  Brown:

It has come to our a t t e n t i o n  that you are interested in 
the views of the A l a s k a  A c a d e m y  on the proposed legislation 
creating an interm e d i a t e  c o u r t  of appeals.

I have reviewed, w i t h  great interest the text of SB 104 am. 
and offer the following comments:

1) The case load c u r r e n t l y  placed upon the Supreme 
C o u r t  is far in excess of the capabilities of any 
five men, r e g a r d l e s s  of how hard they work at their 
task.

2) I n c r e a s i n g  the n u m b e r  of Supreme Court J u s tices would, 
in our opinion, cre a t e  more rather than less delay in 
the appeal system. It has been our experience that a 
s m a ller c o m mittee can reach agreement w i t h  far less 
time expen d i t u r e  than a larger one. The idea of 
p an e l s  of Justices, all from one court, has the added 
inher e n t  p r o blem of c o n flicting rulings.

3) The p r o posed j u r i s d i c t i o n  of the "appellate" court 
w o u l d  take m a n y  of the more time consuming tasks 
c u r r e n t l y  p e r f o r m e d  by the Supreme Court, i.e., sentence 
review, appeal f r o m  a d m i n i strative agencies.

4) The d i s c r e t i o n a r y  power of the Supreme Court to grant 
a further review under Sec. 22.07.030 is a method 
that has been followed by nearly all states with 
i n t e r m e d i a t e  courts of appeal, and has allowed the 
Supr e m e  Court to c o n c e n t r a t e  on more serious legal 
issues. We b e l i e v e  it should be made part of any bill.



Representative Fred E. Brown 
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April 4, 1979

5) We have some problems with Sec. 22.05,015: While
it is o b v ious that there will be cases that obviously 
are go i n g  to proceed to the Supreme Court, for example 
the r e c e n t l y  contested primary election, we believe 
the b e t t e r  procedure would be for the n e w  "appellate" 
court to certify such cases up to the Supreme Court for
decision. This would be in line w i t h  the standard
chain of appeal and further, would be m o r e  efficient in 
the use of the Court's time. If a case is permitted 
to go to the Supreme Court for a h e a r i n g  as to whether 
the appeal should skip the "ap ’ellate" court —  that 
hearing, the briefs, the arguments and the Supreme 
Court's deliberations would take a l m o s t  as much time 
as an appeal.

6) Other than the criticism of the T r a n s f e r  of Appellate 
Case section of SB 104 am., we b e l i e v e  the bill would 
greatly benefit cnt citizens of Alaska.

While en d o r s i n g  the creation of an i n t e r m e d i a t e  court of
appeals, we do not view such a court as a cure for all of the
ills of the de l a y  in the courts which results in great injustice 
to our citizens. There is a great need for b o t h  a more efficient 
use of the time of trial court judges and for a d d itional j^dges- 
It currently requires nearly two years to bring a civil case 
to trial under the m o s t  ideal circumstances. T h e n  the appeal 
process requires another two years or more. This bill would 
greatly reduce the appeal time and you are to be applauded for 
your efforts in that regard. The two plus y e a r  delay in the 
trial courts would, however, still be w i t h  us.

In the near future the delay at the trial court level must 
be reduced. We believe that such steps as a specific designation 
of a certain num b e r  of Superior Court Judges as civil and a 
certain number as criminal would be one step w h i c h  should be 
considered. F u n d i n g  of new judgeships, we believe, should at 
least weigh this as an alternative.

On behalf of all of our clients, we wish^icr'ilTrapk you for 
your efforts, thro u g h  the p r o p o s ed'creation/of an intermediate 
court of appeals, to provide, them wijtri a t/ue access to the courts

/ m y  o f x t r i a l  l a w y e r s

L A L / c b



K e n a i  P e n i n s u l a  b a r  A s s o c i a t i o n

P. O BOX 397
K e n a i , A l a s k a  9 9 6 1 1

T e l e p h o n e  283-7564

R ES O LU TI O N

U p o n  m o t i o n  d u l y  made, seconded, and passed by the 

Kenai P e n i n s u l a  Bar Associ a t i o n ,  it was resolved:

The K enai P e n i n s u l a  Bar A s s o c i a t i o n  s u p p o r t s  the 
e s t a b l i s h m e n t  of an A l a s k a  I n t e r m e d i a t e  C o u r t  of A p p e a l s  for 
c r i m i n a l  cases, p r o v i d e d  that r eview from said a p p e llate 
c o u r t  to the A l a s k a  S u preme C o u r t  shall be by w r i t  of c e r t i o r a r i  
and not by a u t o m a t i c  right of appeal.

RESOLVED this 13th day of April, 1979.

vENNETH J. CUSACK, P r e s i d e n t  
Kenai P e n i n s u l a  Bar A s s o c i a t i o n
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Original sponsors: Ziegler, Bradley,
Meland, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR SENATE BILL NO. 104 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to courts and to judges; establishing

the court of appeals; and providing for an effective 

d a t e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22 is amended by adding a new chapter to read:

CHAPTER 07. THE COURT OF APPEALS.

Sec. 22.07.010. ESTABLISHMENT. There is established the court of 

appeals, consisting of three judges. The court of appeals is a court of 

r e c o r d .

Sec. 22.07.020. JURISDICTION. (a) The court of appeals has 

appellate jurisdiction in actions and proceedings commenced in the 

superior court involving:

(1) criminal prosecution;

(2) post-conviction relief;

(3) children's court matters under AS 47.10.010(a)(1) includ­

ing waiver of children's court jurisdiction over a minor under AS 47.10;

(4) extradition;

(5) habeas corpus;

(6) probation and parole; and

(7) bail.

(b) The court of appeals has jurisdiction to hear appeals of 

sentences of imprisonment imposed by the superior court on the grounds 

that the sentence is excessive or too lenient and, in the exercise of 

this jurisdiction, may modify the sentence as provided by law and the

-1- HCSSB 1 0 4 ( J u d ic ia r y )



state constitution.

(c) An appeal to the court of appeals is a matter of right in all 

actions and proceedings within its jurisdiction, except that the state 

has no right of appeal in criminal cases except to test the sufficiency 

of the indictment or information or to appeal a sentence on the ground 

it is too lenient.

(d) The court of appeals may in its discretion (1) review a final
Hut O l V  r

n appeal ~of~~a criiniTrarl Ttrtrstycntdron
Li'I.

cemift^Rceti^ln the d i s t r i c t ' c o u r t ; (2) review the final decision of the 

superior court on appeal of a sentence imposed by the district court.

In this subsection "final decision" means a decision or order, other 

than a d i j ’issal by consent of all parties, that closes a matter in the 

superior court.

(e) The court of appeals may issue injunctions, writs and all 

other process necessary for the complete exercise of its jurisdiction.

(f) A final decision of the court of appeals is binding on the 

superior court and on the district court unless superseded by a decision 

of the supreme court.

Sec. 22.07.030. REVIEW BY SUPREME COURT. A party may apply to the 

supreme court for review of a final decision of the court of appeals in 

accordance with AS 22.05.010 and rules adopted by the supreme court. 

Review is in the discretion of the supreme court as set out in AS 22.- 

05.010(c). In this section, "final decision" means a decision or order, 

other than a dismissal by consent of all parties, that closes a matter 

in the court of appeals.

Sec. 22.07.040. QUALIFICATIONS OF JUDGES. A judge of the court of 

appeals shall be a citizen of the United States and of the state, a 

resident of the state for five years immediately preceding his appo i n t­

ment, have been engaged for not less than eight years immediately pre-

-2- HCSSB 104(Judiciary)
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ceding his appointment in the active practice of law, and at the time of 

appointment be licensed to practice law in the state. For purposes of 

this section, the active practice of law is the same as defined for the 

justices of the supreme court in AS 22.05.070.

Sec. 22.07.050. OATH OF OFFICE. Each judge of the court of 

appeals, upon entering office, shall take and subscribe to the oath or 

affirmation of office required of all officers under the constitution.

Sec. 22.07.060. APPROVAL OR REJECTION. Each judge of the court of 

appeals is subject to approval or rejection as provided in the Alaska 

Election Code (AS 15). The judicial council shall conduct an evaluation 

of each judge before his retention election and shall provide informa­

tion to the public about the judge and may provide a recommendation 

regarding his retention or rejection. The information and any recommen­

dation shall be made public at least 60 days before the election. The 

judicial council shall also provide the information and any recommenda­

tion to the office of the lieutenant governor in time for publication in 

the election pamphlet as required by AS 15.57.025. If a majority of 

those voting on the question rejects the candidacy of a judge, he may 

not for a period of four years thereafter be appointed to fill a vacancy 

in the supreme court, the court of appeals, the superior court, or the 

district court of the state.

Sec. 22.07.070. VACANCIES. (a) The governor shall fill a vacancy 

or appoint -1 successor to fill an impending vacancy in the office of 

judge of the court of appeals within 45 days after receiving nominations 

from the judicial council, by appointing one of two or more persons 

nominated by the council fot each actual or impending vacancy. An 

appointment to fill an impending vacancy becomes effective upon the 

actual occurrence of the vacancy.

(b) The office of a judge of the court of appeals becomes vacant

-3- HCSSB 1 0 4 ( J u d i c i a r y )



W O R K  D R A F T  P A P E R  W O R K  DR Ar T P A P E R  W O R K  D R A F T  P A P E R

90 days after the election at which he is rejected by a majority of 

those voting on the question or for which he fails to file his d e c l a r a­

tion of candidacy to succeed himself. Upon the occurrence of (1) an 

actual vacancy; (2) the certification of rejection following an e l e c­

tion; or (3) the failure of a judge to file a declaration of candidacy 

to succeed himself, the judicial council shall meet within 45 days and 

submit to the governor the names of two or more persons qualified for 

the judicial office; however, the 45-day period may be extended by the 

judicial council with the concurrence of the supreme court. In the 

event of an impending vacancy other than by reason of rejection or 

failure to file a declaration of candidacy, the judicial council may 

meet at any time within the 90-day period immediately preceding the 

effective date of the vacancy and submit to the governor the names of 

two or more persons qualified for the judicial office.

Sec. 22.07.080. RESTRICTIONS. A judge of the court of appeals 

while holding office may not practice law, or engage in the conduct of 

any other profession, vocation or business for profit or compensation, 

which conduct would interfere with his performance of his judicial 

duties, nor may he hold office in a political party, or hold any other 

office or position of profit under the United States, the state or its 

political subdivisions. A judge of the court of appeals filing for 

another elective public office other than delegate to a constitutional 

convention of this state or the United States forfeits his judicial 

posi t i o n .

Sec. 22.07.090. COMPENSATION. (a) Each judge of the court of 

appeals is entitled to receive annual compensation prescribed in ac c o r­

dance with AS 39.23. The compensation of a judge may not be diminished 

during his term of office, unless by general law applying to all 

salaried officers of the state.

-4- HCSSB 104(Judiciary)
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A

(b) A salary warrant roay'not be issuejh^to a judge of the court of

appeals until he has^frled with the state officer designated to issue 

salary w a r r a n t ^ a n  affidavit that no matter referred to the court for 

opinion a r a e c i s i o n  has been xi'hcompleted or undecided by the court for a 

peripa of more than six jJrtMiths.

Sec. 22.07.100. PROCESS. Process of the court of appeals shall be 

in the name of the State of Alaska, signed by the clerk of the court or 

his deputy, dated when issued, sealed v'ith the seal of court, and made 

returnable according to rule prescribed by the supreme court.

* Sec. 2. AS 22.05.010 is repealed and re-enacted to read:

Sec. 22.05.010. JURISDICTION. (a) The supreme court has final 

appellate jurisdiction in all actions and proceedings. However, a party 

has only one appeal as a matter of right from an action or proceeding 

commenced in either the district court or the superior court.

(b) Appeal to the supreme court is a matter of right only in those 

actions and proceedings from which there is no right of appeal to the 

court of appeals under AS 22.07.020 or to the superior court under

AS 22.10.020.

(c) A decision of the superior court on an appeal from an adminis­

trative agency decision may be appealed to the supreme court as a matter 

of right.

(d) The supreme court may in its discretion review a final d e c i­

sion of the court of appeals on application of a party under AS 22.0/.- 

030. The supreme court may in its discretion review a final decision of 

the superior court on an appeal of a civil case commenced in the d i s­

trict court. In this subsection "final decision" means a decision or 

order, other than a dismissal by consent of all parties, that closes a 

matter in the court of appeals.

(e) The supreme court may issue injunctions, writs and all other
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p r o c e s s  n e c e s s a r y  to the c o m p l e t e  ex e rc i se  of its ju ri sdiction .

* Sec. 3. AS 22.05 is a m e nd e d by a d d in g  a n e w  sec t io n  to read:

Sec. 22.05.015. T R A N S F E R  OF A P P E L L A T E  CASES. (a) The supreme 

c ou r t ma y  t r a n s fe r to the court of ap pe al s  for d e c i s i o n  a case p e n d i n g  

b e f o r e  the sup re m e c ou rt if the case is w i t h i n  the j u r i s d i c t i o n  of the 

c ou r t of appeals.

(b) T h e  su preme co urt may take j u r i s d i c t i o n  of  . case pend i n g 

b e f o r e  the court of appe a ls  if the court of appea ls  c er t i f i e s  to the 

su pr e me  court that the case involves a s ig n if i c a n t  q u e s t i o n  of law under 

the C o n s i t u t i o n  of  the U ni t ed  States  or unde r the c o n s t i t u t i o n  of the 

st ate or i nvolves  an issue of  s ub s ta n t i a l  pub lic i nteres t that should be 

d e t e r m i n e d  by the su pr em e  court,

(c) A  case filed in the supreme court or in the court of appeals 

ma y not be d i s m i s s e d  by one court on the g roun d that it is w i t h i n  the 

j u r i s d i c t i o n  of the o t h e r  court. The case shall be tra ns f er r ed  to the 

p r o p e r  court.

* Sec. 4. AS 2 2 . 0 5 .0 60  is am en de d  to read:

Sec. 22 .05.060. SEALS OF COURT. The seal of the supr em e  court is 

a v i g n e t t e  of the o f f i c ia l  flag of the state wi th  the wo r ds  "Seal of the 

S u p r em e  C^ ur t of the State of Al as k a " s u r r o u n d i n g  the vignette. The 

s up re m e court shall p r e s c r i b e  by rule the seals of court for the court 

of a p p e a l s  and for the s u p e r io r and d i s t r i c t  courts.

* Sec. 5. AS 2 2 . 0 5 . 0 7 0  is ame nd e d to read:

Sec. 22.05.070. Q U A L I F I C A T I O N S  OF  JUSTICES. A  j u s t i c e  of the 

s u p re me  court shall be a c i t i z e n  of the Unite d St at es  and of the state, 

a r e s i d e n t  of the state for five [THREE] y ears i m m e d i a t e l y  p r e c e d i n g  his 

a p p oi nt m en t , ha v e b e e n  enga g ed  for not less than eight y e a rs  immedi at el y 

p r e c e d i n g  his a p p o i n t m e n t  in the ac ti ve  p r a ct i ce  of law, and at the time 

of a p p o i n t m e n t  be lice ns ed to p r a ct i ce  law in the state. The active
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1 practice of law includes

2 (1) sitting as a judge in a state or territorial court;

3 (2) being actually engaged in advising and representing

4 c l ients in matters of law;

5 (3) r e n d e r i n g  legal s e r vices to an agency, branch, or depart-

6 ment of a civil government within the United States or a state or terri-

7 tory of the United States, in an elective, appointive or employed capac-

8 ity;

9 (4) serving as a professor, associate professor, or assistant

jo professor in a law school accredited by the American Bar Association.

n  * Sec. 6. AS 22.05.100 is amended to read:

12 Sec. 22.05.100. APPROVAL OR REJECTION. Each supreme court justice

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

is subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an e v a l u a­

tion of each justice before his retention election and shall provide to 

the public information about that justice and may provide a recommenda­

tion regarding his retention or rejection. Such information and any 

recommendation shall be made public at least 60 [30] days before the 

retention election. The judicial council shall also provide such infor­

mation and any recommendation to the office of the lieutenant governor 

in time for publication in the election pamphlet under AS 15.57.025. If 

a majority of those voting on the question rejects his candidacy, he 

shall not be appointed to fill any vacancy in the supreme court, court o 

a p p e a l s , [OR] superior court, or district courts [COURTS] of the state 

for a period of four years thereafter.

* Sec. 7. AS 22.10.020(a) is amended to read:

(a) The superior court is the trial court of general jurisdiction, 

with original jurisdiction in all civil and criminal matters, including 

but not limited to probate and guardianship of minors and incompetents.
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The jurisdiction of the superior court extends over the whole of the 

state. The superior court and its judges may issue injunctions, writs 

of review, mandamus, prohibition, habeas corpus and all other writs 

necessary or proper to the complete exercise of its jurisdiction. A 

writ of habeas corpus may be made returnable before any judge of the 

superior court. The superior court has jurisdiction in all ma ters 

appealed to it from a subordinate court, or administrative agency when 

appeal is provided by law. Appeals are a matter of right, but no 

appeal from a subordinate court may be taken by the defendant in a 

criminal case after a plea of guilty, except on the ground that the 

sentence was excessive, as futher provided by this section. The state 

h a s no right to appeal in criminal cases [N0 APPEAL MAY BE TAKEN BY THE 

STATE], except to test the sufficiency of an indictment or information 

or to appeal a sentence on the ground it is too l e n i e n t . An appeal to 

the superior court may be taken on the ground that a sentence of impri­

sonment of 90 [180] days or more was excessive [AND THE SUPERIOR COURT 

IN THE EXERCISE OF THIS JURISDICTION HAS THE POWER T© MODIFY THE SENTENC1 

APPEALED FROM UPWARD OR D O W N W A R D ] . W h e n a sentence is appealed by the 

state on the ground it is too lenient, the court may not increase the 

sentence but may express its approval or disapproval of the sentence and 

its reasons in a written opinion. The hearings on appeal from a final 

order or judgment of a subordinate court ^€)R ADMINISTRATIVE AGENCYj, 

shall be on the record unless the superior court, in its discretion, 

grants a trial de novo, in whole or in part.

* Sec. 8. AS 22.10.090 is amended to read:

Sec. 22.10.090. QUALIFICATIONS OF JUDGES. A judge of the superior 

court shall be a citizen of the United States and of the state, a r e s i­

dent of the state for five [THREE] years immediately preceding his 

appointment, have been engaged for not less than fi''e yea'-s immediately

- 8 - HCSSB 104(Judiciary)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

23-

W O R K  D R A F T  P A P E R W O R K  D R A F T  P A P E R W O R K  D R A F T  P A P E R

preceding his appointment in the active practice of law, and at the time 

of appointment be licensed to practice law in the state. The active 

practice of law shall be as defined for justices of the supreme court in 

AS 22.05.070.

* Sec. 9. AS 22.10.150 is amended to read:

Sec. 22.10.150. APPROVAL OR REJECTION. Each superior court judge 

is subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an eval u a­

tion of each judge before his retention election and shall provide to 

the public information about the judge and may provide a recommendation 

regarding his retention or rejection. Such information and any rec o m­

mendation shall be made public at least 60 (30] days before the re t e n­

tion election. The judicial council shall also provide such information 

and any recommendation to the office of tha lieutenant governor in time 

for publication in the election pamplet under AS 15.57.025. If a m a j o r­

ity of those voting on the question rejects his candidacy, he shall not 

for a period of four years thereafter be appointed to fill any vacancy 

in' the supreme court, court of appeals, [ OR j superior c o u r t s , or district, 

courts of the state.

* Sec. 10. AS 22.15.160(a) is amended to read:

(a) A district judge shall be a citizen cf the United States and 

of the state, at 21 years of age, a resident of the state fe*“ at

least five years [ONE YEAR] immediately preceding his appointment, have

\\
Jbeen engaged in the active practice ot law for not less thun three years

immediately preceding his appointment and at the time of his appointment
^ i.) 1 wed j: r rt>

licensed to practice law in the State <">f A l a s k a /  The supreme court may 

prescribe additional qualifications.

* Sec. 11. AS 22.15.195 is amended to read:

Sec. 22.15.195. APPROVAL OR REJECTION. Each district court judge
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io subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua­

tion of each judge before his retention election and shall provide to 

the public information about the judge and may provide a recommendation 

regarding his retention or rejection. Such information, and the recom­

mendation shall be made public at least 60 [30] days before the e l e c­

tion. The judicial council shall also provide such information and any 

recommendation to the office of the lieutenant governor in time for 

publication in the election pamplet under AS 15.57.025. If a majority 

of those voting on the question rejects his candidacy, he shall not for 

a period of four years thereafter be appointed to fill any vacancy in 

the supreme court, court of a p p e a l s , superior courts or district courts 

of the state.

*  Sec. 12. AS 22.15.240 is amended to read:

Sec. 22.15.240. APPEAL. (a) Either party may appeal a judgment 

of the district court in a civil action to the superior court [WHEN THE 

SUM IN CONTROVERSY IS NOT LESS THAN $50, OR FOR THE RECOVERY OF PERSONAL 

PROPERTY OF THE VALUE OF NOT LESS THAN $50 EXCLUSIVE OF COSTS IN EITHER 

CASF., EXCEPT WHEN THE SUM IS GIVEN BY CONFESSION OR FOR WANT OF AN 

A N S W E R ] .

(b) The defendant may appeal a judgment of conviction given in the 

district court in a criminal action to the superior court. When the 

judgment is given on a plea of guilty, no appeal may e taken by the 

defendant except on the ground that a sentence of imprisonment of 90 

[181] days or more was excessive [; HOWEVER, THE SUPREME COURT BY RULE 

MAY FURTHER PROVIDE FOR REVIEW OF A JUDGMENT GIVEN ON A PLEA OF GUILTY]. 

The state has no right of appeal in criminal actions for which judgment 

is given in the district courts, except to test the sufficiency of the 

information or to appeal a sentence on the ground it is too lenient.
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W h e n  a s e n t e n c e  is a p p e a l e d  b y  the s t a t e  on  the  g r o u n d  it is too l e­

ni e n t ,  the  c o u r t  m a y  n o t  i n c r e a s e  t he  s e n t e n c e  b u t  m a y  e x p r e s s  its a p ­

p r o v a l  o r  d i s a p p r o v a l  o f  the s e n t e n c e  a n d  its r e a s o n s  in a w r i t t e n  

o p i n i o n .

(c) A n  a p p e a l  f r o m  the d i s t r i c t  c o u r t  s h a ll  be t a k e n  w i t h i n  30 

d a y s  f r o m  the d a t e  o f  e n t r y  o f  the j u d g m e n t .  All  a p p e a l s  s h a l l  be on  

the r e c o r d  [ U N LE SS  T H E  S U P E R I O R  C O U R T ,  IN ITS D I S C R E T I O N ,  G R A N T S  A  T R I A L  

D E  N O V O ,  IN W H O L E  O R  IN PART].

(d) T h e  s u p r e m e  c o u r t  s h a l l  p r e s c r i b e  f u r t h e r  r u le s for the p r o ­

c e d u r e  fo r a p p e a l s  f r o m  d i s t r i c t  co ur ts.

*  Sec. 13. AS  2 2 . 2 0 . 0 1 0  is a m e n d e d  to read:

Sec. 2 2 . 2 0 . 0 1 0 .  J U D I C I A L  O F F I C E R  D E F I N E D .  T h e  t e r m  " j u d i c i a l  

o f f i c e r "  m e a n s  a s u p r e m e  c o u r t  j u s t i c e ,  i n c l u d i n g  the c h i e f  j u s t i c e ,  

a j u d g e  o f  the c o u r t  o f  a p p e a l s ,  a j u d g e  of  the s u p e r i o r  co urt , a d i s ­

tr i c t  j u d g e  a n d  a m a g i s t r a t e .

* Sec. 14. A S  2 2 . 2 0 . 1 1 0  is a m e n d e d  to read:

Sec. 2 2 . 2 0 . 1 1 0 .  D U T Y  O F  T H E  C O M M I S S I O N E R  IN T H E C O U R T  OF  A P P E A L S ,  

T H E  S U P E R I O R  C O U R T  A N D  D I S T R I C T  C O U R T S .  W h e n  r e q u i r e d  by  the s u p r e m e  

c o u r t ,  the c o m m i s s i o n e r  s h a l l  s e r v e  a n d  e x e c u t e  a l l  p r o c e s s  i s s u e d  b y  

the c o u r t  of  a p p e a l s ,  the  s u p e r i o r  c o u r t  and the d i s t r i c t  c o u r t s ,  a t t e n d  

to a n d  w a i t  u p o n  g r a n d  an d p e t i t  j u r i e s ,  m a i n t a i n  o r d e r ,  a t t e n d  the 

s e s s i o n s  o f  the c o u r t s ,  and  e x e r c i s e  the p o w e r  an d p e r f o r m  the d u t i e s  

c o n c e r n i n g  all m a t t e r s  w i t h i n  th e j u r i s d i c t i o n  of the c o u r t s  as m a y  be 

a s s i g n e d  to him. T h e  c o m m i s s i o n e r  is the e x e c u t i v e  o f f i c e r  of the c o u r t  

o f  a p p e a l s ,  the s u p e r i o r  c o u r t  a n d  d i s t r i c t  c o ur t s.

* Sec. 15. 7 2 . 2 5 . 0 1 0 ( g )  is a m e n d e d  to read:

(g) T h e  w o r d  " j u s t i c e "  m e a n s  a s u p r e m e  c o u r t  j u s t i c e ,  and the w o r d  

" j u d g e , "  u n l e s s  the c o n t e x t  c l e a r l y  i n d i c a t e s  o t h e r w i s e ,  m e a n s  a judge 

o f the  c o u r t  o f  a p p e a l s ,  a s u p e r i o r  c o u r t  j u d g e  o r  d i s t r i c t  c o u r t  judge.
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* Sec. 16. A S  2 2 . 3 0 . 0 8 0 ( 2 )  is a m e n d e d  to read:

(2) " j u d g e "  m e a n s  a j u s t i c e  o f  the s u p r e m e  c ou r t ,  a j u d g e  of

the c o u r t  of  a p p e a l s ,  a j u d g e  o f  the s u p e r i o r  c o u r t ,  o r  a j u d g e  of  the

d i s t r i c t  c o u r t  w h o  is t h e  s u b j e c t  o f  an i n v e s t i g a t i o n  o r  p r o c e e d i n g  

u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  and  this 

c h a p t e r .

* Sec. 17. A S  1 1 . 5 6 . 9 0 0 ( 2 )  is a m e n d e d  to read:

(2) " j u d i c i a l  o f f i c e r "  m e a n s  a s u p r e m e  c o u r t  j u s t i c e ,  i n­

c l u d i n g  the c h i e f  j u s t i c e ,  a j u d g e  o f  the c o u r t  o f  a p p e a l s , a j u d g e  o f  

the s u p e r i o r  c o u r t ,  a d i s t r i c t  c o u r t  j u d g e ,  o r  a m a g i s t r a t e ;

* Sec. 18. AS 1 5 . 1 5 . 0 3 0 ( 1 0 )  is r e p e a l e d  a n d  re e n a c t e d  to read:

(10) A  s e p a r a t e  n o n p a r t i s a n  j u d i c i a l  b a l l o t  s h a l l  be d e s i g­

n a t e d  for ea ch  j u d i c i a l  d i s t r i c t  in w h i c h  a j u s t i c e  o r  j u d g e  is s e e k i n g  

to s u c c e e d  h i m s e l f .  T h e  b a l l o t  s h a l l  be d i v i d e d  i n t o  f o u r  p a r t s  an d 

e a c h  p a r t  s h al l  b e a r  a h e a d i n g  i n d i c a t i n g  the c o u r t  to w h i c h  the c a n d i­

d a t e  is s e e k i n g  a p p r o v a l .  W i t h i n  e a c h  p a r t  the q u e s t i o n  of w h e t h e r  the 

j u s t i c e  o r  j u d g e  shall, b e  a p p r o v e d  o r  r e j e c t e d  s h a l l  b e set out in 

s u b s t a n t i a l l y  the f o l l o w i n g  m a n n e r :  (A) " S h a l l  .................  be  r e­

ta i n e d  as j u s t i c e  o f  the s u p r e m e  c o u r t  for  10 y e a r s ? " ;  (B) " S h a l l  . . .

. . . . be  r e t a i n e d  as j u d g e  o f  the c o u r t  o f  a p p e a l s  for e i g h t  y e a r s ? " ;

(C) " S h a l l ................... be r e t a i n e d  as j u d g e  o f  the  s u p e r i o r  c o u r t  for

s i x  y e a r s ? " ;  o r  (D) " S h a l l .................be  r e t a i n e d  as j u d g e  o f  the

d i s t r i c t  c o u r t  for f o u r  y e a r s ? "  P r o v i s i o n  s ha ll  b e  m a d e  for m a r k i n g  

e a c h  q u e s t i o n  " Ye s"  or "No".

*  Sec. 19. A S  1 5 . 3 5  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 5 . 3 5 . 1 4 0 .  A P P R O V A L  O R  R E J E C T I O N  O F  A  J U D G E  O F  T H E  C O U R T  O F  

A P P E A L S .  E a c h  j u d g e  of the c o u r t  o f a p p e a l s  is s u b j e c t  to a p p r o v a l  o r  

r e j e c t i o n  at the f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t h r e e  y e a r s  a f t e r  

hi s  a p p o i n t m e n t .  If a p p r o v e d ,  he is t h e r e a f t e r  s u b j e c t  to a p p r o v a l  or
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r e j e c t i o n  in a l i k e  m a n n e r  e v e r y  e i g h t h  year.

Sec. 1 5 . 3 5 . 1 5 0 .  F I L I N G  D E C L A R A T I O N  BY  J U D G E  O F  T H E  C O U R T  O F  

A P P E A L S .  E a c h  j u d g e  o f  the c o u r t  o f a p p e a l s  s e e k i n g  to s u c c e e d  h i m s e l f  

in o f f i c e  s h a l l  file w i t h  th e l i e u t e n a n t  g o v e r n o r  a d e c l a r a t i o n  o f  

c a n d i d a c y  no t l e s s  t h a n  90 d a y s  b e f o r e  the d a t e  of th e g e n e r a l  e l e c t i o n  

at  w h i c h  a p p r o v a l  o r  r e j e c t i o n  is r e q u i s i t e .

Sec. 1 5 . 3 5 . 1 6 0 .  R E Q U I R E M E N T  O F F I L I N G  F E E  F O R  C O U R T  O F  A P P E A L S .

A t  the tim e the d e c l a r a t i o n  is filed, e a c h  c a n d i d a t e  s h a l l  p a y  a f i l i n g  

fee to the l i e u t e n a n t  g o v e r n o r .  T h e  f i l i n g  fee for a c a n d i d a t e  for the 

c o u r t  of a p p e a l s  is $100.

Sec. 1 5 . 3 5 . 1 7 0 .  P L A C I N G  N A M E  OF J U D G E  O F  T H E  C O U R T  O F  A P P E A L S  ON  

BA L L O T .  T h e  l i e u t e n a n t  g o v e r n o r  s ha ll  p l a c e  the  n a m e  of a j u d g e  o f  the

c o u r t  of a p p e a l s  w h o  h a s  p r o p e r l y  f i led  a d e c l a r a t i o n  o f  c a n d i d a c y  on

the  j u d i c i a l  b a l l o t  in e a c h  j u d i c i a l  d i s t r i c t  o f  the s t a t e  for the 

g e n e r a l  e l e c t i o n  at w h i c h  a p p r o v a l  is s ou ght .

*  Sec. 20. A S  1 5 . 5 7 . 0 2 5  is a m e n d e d  to read:

Sec. 1 5 . 5 7 . 0 2 5 .  I N F O R M A T I O N  A N D  R E C O M M E N D A T I O N S  O N J U D I C I A L

O F F I C E R S .  No l a t e r  than 60 d a y s  b e f o r e  the a p p l i c a b l e  s t a t e  e l e c t i o n ,  

the j u d i c i a l  c o u n c i l  s ha ll  file w i t h  the 1 ’e u t e n a n t  g o v e r n o r  a s t a t e m e n t  

i n c l u d i n g  i n f o r m a t i o n  a b o u t  e a c h  s u p r e m e  c o u r t  j u s t i c e ,  c o u r t  of a p p e a l s  

j u d g e , s u p e r i o r  c o u r t  ju d g e ,  and d i s t r i c t  c o u r t  j u d g e  w h o  w i l l  be  s u b­

je c t  to a r e t e n t i o n  e l e c t i o n ,  f o l l o w i n g  the e v a l u a t i o n  o f  e a c h  s u c h  

j u s t i c e  or  j u d g e  c o n d u c t e d  by  the j u d i c i a l  c o u n c i l  a c c o r d i n g  to law.

E a c h  s u c h  s t a t e m e n t  m a y  not e x c e e d  300 wo rd s.

* Sec. 21. A S  1 5 . 5 7 . 0 4 0 ( 2 )  is a m e n d e d  to read:

(2) j u d i c i a l  o f f i c e r  o t h e r  t h a n  s u p r e m e  c o u r t  j u s t i c e  o r  

c o u r t  o f  a p p e a l s  j u d g e , $5 0  each.

* Sec. 22. A S  2 4 . 5 5 . 3 3 0 ( 2 )  is a m e n d e d  to read:

(2) " a g e n c y "  i n c l u d e s  a d e p a r t m e n t ,  o f f i c e ,  i n s t i t u t i o n ,

-13- HCSSB 104(Judiciary)



14

15

16

18

19

21

23

24

25

26 

27

-
W O R K  D R A F T  P A P E R  W O R K  D R A F T  P A P E R  W O R E  D R A F T  P A P E R

1 co rp o ra t io n,  author it y,  organi za t io n , c o mm is s io n , committee, co uncil or

2 b oa rd  of a m u n i c i p a l i t y  or  in the e xe cu tive, le gi sl a ti v e or judic ial

3 b r a n c h e s  o f  the state go vernment, and a depar t m en t,  office, institution,

4 c o r po r at io n , a uthorit y,  or g an i za ti o n,  c o mm i ss i on ,  committee, council or

5 b o a r d  of a m u n i c i p a l i t y  o r  of the state g o v e r n m e n t  i n depend en t of the

6 e x e c u t i v e ,  l e g i s l a t i v e  a nd  j u d i c i a l  b r a n c h e s ;  it a l s o  i n c l u d e s  an

7 officer, e m p l o y e e  or m e m b e r  of an "agency" a cting  or pu r po r t i n g  to act

8 in the e x e r c i s e  o f  h i s  o f f i c i a l  d u t i e s ,  b u t  d o e s  n o t  i n c l u d e  the g o v e r -

g nor, l i e u t e n a n t  g o v e r n o r ,  a m e m b e r  o f the l e g i s l a t u r e ,  j u s t i c e  o f  the

10 s u p r e m e  c ou r t ,  j u d g e  o f the c o u r t  o f a p p e a l s ,  a s u p e r i o r  c o u r t  ju dge ,

[OR] d i s t r i c t  c o u r t  j u d g e , m a g i s t r a t e ,  m e m b e r  o f  a c i t y  c o u n c i l  o r

12 b o r o u g h  as sembly, e l e c te d city or  b o r o u g h  mayor, or  a m em b er  of an

13 e l e c t e d  s c h o o l  b o a r d ;

* Sec. 23. A S 3 9 . 2 0 . 3 1 0 ( 1 )  is a m e n d e d  to read:

(1) m e m b e r s  of  the s t a t e  l e g i s l a t u r e ,  the g o v e r n o r ,  the

l i e u t e n a n t  g o v e r n o r ,  and  j u s t i c e s  and j u d g e s  o f the s u p r e m e  a n d  s u p e r i o r

17 c o u r t s  a n d  of  t h e  c o u r t  o f  a p p e a l s , b u t  n o t h i n g  in AS  3 9 . 2 0 . 2 2 0  - 39.20.

33 0 m a y  b e c o n s t r u e d  to d i m i n i s h  the s a l a r i e s  f i xe d by l a w fo r t h e s e  

o f f i c e r s  by r e a s o n  o f  a b s e n c e  f r o m  d u t y  on a c c o u n t  o f  i l l n e s s  or o t h e r -

20 w i s e ;

* Sec. 24. A S  3 9 . 2 3 . 1 3 0 ( 2 )  is a m e n d e d  to read:

22 (2) " j u d i c i a r y "  m e a n s  j u s t i c e s  o f  the s u p r e m e  c o u r t  an d

j u d g e s  o f the c o u r t  o f  a p p e a l s ,  the s u p e r i o r  jourt and  the d i s t r i c t  

co u r t  [THE S U P E R I O R  A N D  D I S T R I C T  C O U R T S ] .

* Sec. 25. A S  39.35.680(21) (C)( v i ) is a m e n d e d  to read:

(vi) j u s t i c e s  of  the s u p r e m e  c o u r t  o r  j u d g e s  o f  the 

c o u r t  of  a p p e a l s  or  of the s u p e r i o r  o r  d i s t r i c t  c o u r t s  o f

28 A l a s k a ;

29 *  Sec. 26. A S  3 9 . 5 0 . 2 0 0 ( 2 )  is a m e n d e d  to read:
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(2) " j u d i c i a l  o f f i c e r "  m e a n s  a p e r s o n  a p p o i n t e d  as a j u s t i c e  

to the s u p r e m e  c o u r t  o r  as a j u d g e  to the  c o u r t  o f  a p p e a l s ,  s u p e r i o r  

! c o u r t ,  d i s t r i c t  c ou r t ,  or  m a g i s t r a t e  court.

*  Sec. 27. AS 1 2 . 5 5 . 1 2 0 ( a )  is a m e n d e d  to read:

(a) A  s e n t e n c e  o f  i m p r i s o n m e n t  l a w f u l l y  i m p o s e d  by the s u p e r i o r

j c o u r t  fo r a t e r m  o r  fo r a g g r e g a t e  t e rm s o_f [ E X C E E D I N G ]  one  y e a r  or  m o r e

m a y  be a p p e a l e d  to the c o u r t  o f  a p p e a l s  [ S U P R E M E  CO U R T ]  b y  the d e f e n d a n t  

o n  the g r o u n d  th a t the s e n t e n c e  is e x c e s s i v e .  B y a p p e a l i n g  a s e n t e n c  

u n d e r  th is  s e c t i o n ,  the d e f e n d a n t  w a i v e s  the r i g h t  to p l e a d  th at  b y  a 

r e v i s i o n  o f  the s e n t e n c e  r e s u l t i n g  fr o m the a p p e a l  h e h a s  b e e n  t w i c e  

j p l a c e d  in j e o p a r d y  for the s a m e  of f en se .

| * Sec. 28. AS  1 2 . 5 5 . 1 2 0 ( b )  is a m e n d e d  to read:

| (b) A  s e n t e n c e  o f  i m p r i s o n m e n t  l a w f u l l y  i m p o s e d  by the s u p e r i o r

c o u r t  m a y  bt a p p e a l e d  to the c o u r t  o f  a p p e a l s  [ S U P R E M E  CO U R T ]  b y  the

j s t a t e  on  the g r o u n d  t h a t  the s e n t e n c e  is too l e n i e n t ;  h o w e v e r ,  w h e n  a

I s e n t e n c e  is a p p e a l e d  b y  the s t a t e  a n d  the d e f e n d a n t  h a s  n o t  a p p e a l e d  the

\ s e n t e n c e ,  the c o u r t  is not a u t h o r i z e d  to i n c r e a s e  the s e n t e n c e  bu t  m a y

e x p r e s s  its a p p r o v a l  o r  d i s a p p r o v a l  of  the s e n t e n c e  a n d  its  r e a s o n s  in a 

$ w r i t t e n  o p i n i o n .

*  Sec. 29. A S  1 2 . 5 5 . 1 2 0  is a m e n d e d  b y a d d i n g  a n e w  s u b s e c t i o n  to read:

(d) A  s e n t e n c e  o f  i m p r i s o n m e n t  l a w f u l l y  i m p o s e d  by the d i s t r i c t

c o u r t  fo r a t e r m  o r  for a g g r e g a t e  t e r m s  e x c e e d i n g  90 d a y s  m a y  be  a p ­

p e a l e d  to the s u p e r i o r  c o u r t  b y  the d e f e n d a n t  on  the g r o u n d  that the 

s e n t e n c e  is e x c e s s i v e .  By a p p e a l i n g  a s e n t e n c e  u n d e r  th is  s e c t i o n ,  the 

d e f e n d a n t  w a i v e s  the r i g h t  to p l e a d  that by a r e v i s i o n  o f  the s e n t e n c e  

r e s u l t i n g  f ro m the a p p e a l  he h a s  b e e n  t w i c e  p l a c e d  in j e o p a r d y  for the 

s a m e  o f f e n s e .  A  s e n t e n c e  o f  i m p r i s o n m e n t  l a w f u l l y  i m p o s e d  by the d i s ­

tr i c t  c o u r t  m a y  be  a p p e a l e d  to the s u p e r i o r  c o u r t  by the s t a t e  on the 

g r o u n d  th at  the s e n t e n c e  is too l e n i e n t ;  h o w e v e r ,  w h e n  a s e n t e n c e  is
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c o m p e n s a t i o n  e q u a l  to 95

7 /,
a p p e a l e d  b y  the  st at e ,  the c o u r t  m a y  n o t  i n c r e a s e  the s e n t e n c e  b u t  m a y  

e x p r e s s  i t s  a p p r o v a l  o r  d i s a p p r o v a l  o f  the s e n t e n c e  a n d  its r e a s o n s  in a 

w r i t t e n  o p i n i o n .

* Sec. 30. A  j u d g e  o f  th e c o u r t  o f  a p p e a l s  is e n t i t l e d  to r e c e i v e  a n n u a l

p e r  c e n t ^ o f  the a n n u a l  c o m p e n s a t i o n  of  a s u p r e m e

c o u r t  j u s t i c e ,  p a y a b l e  iih e q u a l  m o n t h l y  i n s t a l l m e n t s ,  f r o m  the d a t e  u p o n

/
w h i c h  he t a k e s  o f f i c e  y r t C . i l  s u p e r s e d e d  by  p a y m e n t  of  c o m p e n s a t i o n  r e s u l t i n g  

f r o m  the f i r s t  saj^iry r e c o m m e n d a t i o n s  m a d e  u n d e r  A S  3 9 . 2 3  for j u d g e s  of  the 

c o u r t  of a p p e a l s .

* Sec. 31. A  j u d g e  o f  the c o u r t  o f  app lals is no t  r e q u i r e d  to c o n t r i b u t e  

to th e r e t i r e m e n t  s y s t e m  u n d e r  A S  2 2 . 2 5 . 0 1 1  if, at the ti m e o f  h i s  a p p o i n t­

me n t  to the c o u r t  o f  a p p e a l s ,  he  h o l d s  a j u d i c i a l  o f f i c e  to w h i c h  the r e t i r e­

me n t  b e n e f i t s  o f  A S  2 2 . 2 5  a p p l y  and to w h i c h  he w a s  a p p o i n t e d  b e f o r e  J u l y  1, 

1978.

*  Sec. 32. N o t w i t h s t a n d i n g  the e f f e c t i v e  d a t e  o f  t h i s  Ac t , o p e r a t i o n s  of 

t h e ~ c o u r t  o f  a p p e a l s  s h a l l  c o m m e n c e  o n  a d a t e  d e t e r m i n e d  by t h e s u p r e m e  c o u r t  

a f t e r  all j u d g e s  o f  the c o u r t  o f  a p p e a l s  h a v e  t a k e n  of f i c e .

* Sec. 33. C a s e s  p e n d i n g  in the s u p r e m e  c o u r t  on  th e d a t e  o n  w h i c h  the 

o p e r a t i o n s  of  the c o u r t  of  a p p e a l s  b e g i n  w h i c h  h a v e  b e e n  h e a r d  by  o r  s u b­

m i t t e d  to the s u p r e m e  c o u r t  on the b r i e f s  o n o r  b e f o r e  that d a t e  s h a l l  be  

r e t a i n e d  b y  the s u p r e m e  c o u r t  for d e c i s i o n .  T h e  s u p r e m e  c o u r t  m a y  t r a n s f e r  

to the c o u r t  o f  a p p e a l s  al l  o t h e r  p e n d i n g  c a s e s  w i t h i n  the j u r i s d i c t i o n  o f 

the c o u r t  o f  a p p e a l s .

* Sec. 34. It is the i n t e n t  o f  the l e g i s l a t u r e  that the c o u r t  o f  a p p e a l s  

b e g i n  o p e r a t i o n s  as s o o n  as p o s s i b l e  a f t e r  the e f f e c t i v e  d a t e  of  this  Act.

T h e  a d m i n i s t r a t i v e  d i r e c t o r  of c o u r t s  s h al l i m m e d i a t e l y  t a k e  n e c e s s a r y  a c t i o n  

to p r o v i d e  s u i t a b l e  f a c i l i t i e s  for the c o u r t  o f  a p p e a l s .  W h e n  a d v i s e d  b y  the 

s u p r e m e  c o u r t ,  the j u d i c i a l  c o u n c i l  shall m e e t  a nd  s u b m i t  n o m i n a t i o n s  to the 

g o v e r n o r  for th e i n i t i a l  v a c a n c i e s  for j u d g e  o f  the c o u r t  o f  a p p e a l s .
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* Sec. 35. T h e  a m e n d m e n t s  e n a c t e d  in secs. 5, 8 and  10 o f  th is  A c t  a p p l y  

o n l y  to j u s t i c e s  an d  j u d g e s  a p p o i n t e d  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  this 

Act.

36. T h i s  A c t  t e r m i n a t e s  J u l y  1, 1982.

* Sec. 37. T h i s  A c t  t a k e s  e f f e c t ) r o  r»n
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TO: C h a r l i e  P a r r ,  C h a i r m a n  

F R O M :  P e g g y  B e r c k ,  S t a f f  

*>ate: J a n .  1 8 ,  1 9 8 0

Re: A m e n d m e n t s  t o  S B  1 0 4  a s  p r o p o s e d  b y  J. C o n n e l l y ,  L e g .  C o m m .  T V  B a r  A s s n .

\ . T V  B a r  A s s n .  w a n t s  a l e g i s l a t i v e  c o u r t  of a p p e a l s  to b e  e s t a b l i s h e d ,  

u n t i l  t h e  p e o p l e  a p p r o v e  a c o n s t i t u t i o n a l  c o u r t .

2. I f  t h e  c o u r t  i s  e s t a b l i s h e d  b y  c o n s t i t u t i o n ,  t h e n  o n e  m e m b e r  of t h e  

c o u r t  of a p p e a l s  s h o u l d  r e p l a c e  o n e  s u p e r i o r  c o u r t  j u d g e  o n  t h e  J u d i c i a l  

Q u a l i f i c a t i o n s  C o m m ,  ( n o t e :  c o u l d  o n e  o f  t h e  c o u r t  o f  a p p e a l s  j u d g e s  

b e  a d d e d  to t h e  J u d i c i a l  Q u a l i f i c a t i o n s  C o m m ,  b y  l e g i s l a t u r e ? )

M a t t e r s  f r o m  t h e  c o u r t  of a p p e a l s  s h o u l d  b e  r e m a n d e d  t o  c o u r t  of o r i g i n a l  

j u r i s d i c t i o n .

> e a l s  f r o m  d i s t r i c t  c o u r t  in c i v i l  m a t t e r s  s h o u l d  g o  to t h e  s u p r e m e

5. R e c c .  of t h e  J u d i c i a l  C o u n c i l  s h o u l d  b e  m a d e  p u b l i c  a t  l e a s t  6 0  d a y s  

6lt is n o w  3 0  d a y s - s e e  A S  1 5 . 5 7 . 0 5 0 )  p r i o r  t o  t h e  e l e c t i o n .  I n  o r d e r

to a c h i e v e  t h i s  a m e n d m e n t  a n o t h e r  s e c t i o n  w o u l d  h a v e  to b e  a d d e d  to 

t h e  b i l l  s i n c e  A S  1 5 . 5 7 . 0 5 0  is c u r r e n t l y  n o t  a d d r e s s e d  in t h e  b i l l .  

F u t h e r m o r e ,  i n  o r d e r  t o  a l l o w  t h e  s a m e  t i m e  p e r i o d  t h e  L t .  G o v e r n o r  

c u r r e n t l y  h a s  b e t w e e n  t i m e  of r e c e i p t  of i n f o r m a t i o n  a n d  p u b l i c a t i o n  

p a g e  13, l i n e  1 of t h e  b i l l  s h o u l d  b e  a m e n d e d  t o  r e a d  9 0  d a y s  i n s t e a d  

of 6 0  d a y s .  P u r p o s e  o f  a m e n d m e n t :  to g e t  i n f o r m a t i o n  to t h e  p u b l i c  

f o r  a l o n g e r  p e r i o d  o f  t i m e  p r i o r  to w h e n  a j u d g e  h a s  to f i l e  f o r  

r e t e n t i o n  e l e c t i o n .  If s u c h  is d o n e  t h e  j u d g e  is g i v e n  a g r e a t e r  

o p p o r t u n i t y  to b o w  o u t  g r a c e f u l l y .

6. J C o n n e l l y  c o m m e n t e d  t h a t  h e  t h o u g h t  i t  w a s  o d d  t h a t  p r o v i s i o n  f o r  

s e n t e n c e  a p p e a l  i s  s p e c i f i e d  in t h e  c o d e  of c r i m i n a l  p r o c e d u r e  ( s e e  

p a g e  1 4 ,  l i n e  16, t h e  e n t i r e  s e c .  27 o f  t h e  b i l l ) ,  a n d  n o  c o r r e s p o n d i n g  

p r o v i s i o n  e x i s t s  i n  t h e  c o d e  of c r i m i n a l  p r o c e d u r e  f o r  t h e  a p p e a l

of s e n t e n c e s  i m p o s e d  b y  t h e  d i s t r i c t  c o u r t .  J. C o n n e l l y  i m p l i e d  t h a t  

s e n t e n c e  a p p e a l s  f r o m  e i t h e r  t h e  d i s t r i c t  c o u r t  o r  t h e  s u p e r i o r  c o u r t  

s h o u l d  b e  s p e l l l e d  o u t  i ■» t h e  c o d e  o f  c r i m i n a l  p r o c e d u r e ,  T i t l e  12 of 

t h e  A l a s k a  s t a t u t e s .  C u r r e n t l y ,  u p o n  m y  b r i e f  r e v i e w  of t h e  s t a t u t e s ,  

a p p e a l s  f r o m  t h e  d i s t r i c t  c o u r t  a r e  o n l y  m e n t i o n e d  in T i t l e  22 a n d  d o  

n o t  s p e c i f i c a l l y  s e t  o u t  a p r o v i s i o n  f o r  s e n t e n c e  a p p e a l s .

7. R e t i r e m e n t  b e n e f i t s - s e e  p a g e  15, s e c .  b e g i n i n g  w i t h  l i n e  9.

J. C o n n e l l y  s u g e s t e d  t h a t  c o n s i d e r a t i o n  b e  g i v e n  to m a k i n g  a f u r t h e r  

e x c e p t i o n  f o r  r e t i r e d  j u d g e s ,  s o  t h a t  t h e y  d o n ' t  h a v e  to c o n t r i b u t e  

to r e t i r e m e n t  s y s t e m ,  J. t h e y  h a d  b e e n  u n d e r  t h e  o l d  p l a n  a n d  d i d n ' t  h a v e  

t o  c o n t r i b u t e .
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IN THE SENATE BY THE J U D I C I A R Y  C O MMITTEE

HOUSE CS FOR SENATE BILL NO. 104 

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

ELEV E N T H  L E G I S L A T U R E  - FIRST SESSION 

h BILL

Fo an Act entitled: "An Act r e l a t i n g  to courts; establ i s h i n g  the court of

appealsi and p r o v i d i n g  for an e f fective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. AS 22 is amended by adding a n e w  chapter to read:

C H A PTER 07. THE COURT OF APPEALS.

Sec. 22.07.010. ESTABLISHMENT. There is established the court of 

appeals, c o n s i s t i n g  of three judges. The couit of appeals is a court of 

record.

Sec. 22.07.020. JURISDICTION. (a) The court of appeals has 

a p p e l l a t e  j u r i s d i c t i o n  in actions and proceedings commenced in the 

supe r i o r  courts involving:

(1) criminal prosecution;

(2) p o s t - c o n v i c t i o n  relief;

(3) w a iver of children's court j u r i s d i c t i o n  over a minor

under AS 4 7 . 1 0 ; 0  IQ

(b)

H rirnc.i mi I

(4) extradition;

(5) habeas corpus;

(6) p r o b a t i o n  and parole; and

(7) bail.

court of appeals ha a -^ p p e l la ta-jurrdadlctio n in a l l - a c t ions

.et— ca u r t .and may, in its discre-

district
tion, r e m a n d  a district court m atter to the -eupe riror court for a trial 

de novo in whole or in part.

(c) The court of appeals may issue injunctions, writs and all

-1- HCSSB 104
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capacity;

(4) serving as a professor, asso c i a t e  professor, or assistant 

professor in a law school a c c r e d i t e d  by the A m e r i c a n  Bar Association.

* Sec. 6. AS 22.05.100 is amended to read:

Sec. 22.05.100. APPROVAL OR REJECTION. Each supreme court justice 

is subject to approval or r e j e c t i o n  as p r o v i d e d  in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an e v a l u a­

tion of each justice before his r e t e n t i o n  elec t i o n  and shall provide to 

the public information about that j u s t i c e  and may provide a r e c o m m e n d a­

tion r e garding his retention or rejection. Such i nformation and any 

r e c o m m e n d a t i o n  shall be made public at least JO days before the r e t e n­

tion election. The judicial council shall also p m v i d e  9uch i nformation 

and any r e c o m m endation to the office of the lieutenant governor in time 

for public a t i o n  in the election pamp h l e t  under AS 15.57.025. If a 

majority of those voting on the q u e s t i o n  rejects his candidacy, lie shall 

not be appointed to fill any vacancy in the supreme court, court of 

a p p e a l s , [OR] superior c o u r t /, or district courts of the state for a 

period of four years thereafter.

* Sec. 7. AS 22.10.020(a) is amended to read:

(a) The superior court is the tria.' court of general Jurisdiction, 

with original Jurisdiction in all civil and criminal matters, including 

but not limited to probate and g u a r d i a n s h i p  of minors and incompetents. 

The juris d i c t i o n  of the superior court extends over the whole of the 

state. The superior court and its Judges m ay issue injunctions, writs 

of review, mandamus, prohibition, habeas corpus and til other writs 

n e cessary or proper to the complete exercise of its jurisdiction. A 

writ of habeas corpus may be made returnable before any Judge of the 

superior court. The superior court has j u r i s d i c t i o n  in all matters 

a ppealed to it from m, [A S U B O R DINATE COURT, OR] admi n i s t r a t i v e  a gency

-7- HCSSB 104
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m e n d a t i o n  shall be made p u b l i . at least -3-0-days b e fore the retention 

election. The judicial council shall also provide such information and 

any r e c o m m e n d a t i o n  to the office of the lieutenant governor in time for 

p u b l i c a t i o n  in the election pamplet under AS 15.57.025. If a m a j o r i t y  

of those v o t i n g  on the question rejects his candidacy, he shall not for 

a period of four years thereafter be a p pointed to fill any vacancy in 

the supreme court, court of appeals, [OR] superior c o u r t s , or district 

courts of the state.

* Sec. 10. AS 22.15.160(a) is amended to read:

(a) A district judge shall be a citizen of the United States and

of the state, at least 21 years of age, a resident of the state for at

least five years [ONE YEAR] i mmediately prec e d i n g  his appointment, and

at the time of his appointment licensed to practice law in the State of J ' o r  le a  c t  -fhrec
Alaska/ The s u p rem o court -may— p y e e e r i-bc-addjfcLiinia3.""quai±fi-cati-oft«-.

* Sec. 11. AS 22.15.195 is amended to read:

Sec. 22.15.195. APPROVAL OR REJECTION. Each district court judge 

is subject to approval or rejection as prov i d e d  in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an e v a l u a­

tion of each judge before his rete n t i o n  e l e c t i p n  and shall provide to 

the public information about the judge and may pro"ide a r e c o m m endation

regarding his retention or rejection. Such inform a t i o n  and the recom-

(c O

mend n t i o n  shall ]je made public at least -3-0^-days b efore the election.

The judicial council shall also provide such in f o r m a t i o n  and any r e c o m­

menda t i o n  to the office of the lieutenant governor in time for p u b l i c a­

tion in the e l e c t i o n  pamplet under AS 15.57.025. If a m a j o r i t y  of those 

voting on the question rejects his candidacy, he shall not for a p eriod 

of four years thereafter be a p pointed to fill any v a c ancy in the supreme 

court, court of a p p e a l s , superior courts or district courts of the 

s t a t e .

-9- HC S S B  104
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*  Sec. 12. AS 22.15.240 is amended to read:

Sec. 22.15.240. APPEAL. (a) Either party as a matter of right

may appeal a judgment of the district court in a civil action to the

Supr&me. c o u r t
-c ou rt?■■ of -appea-hs- [SUPERIOR COURT WHEN THE SUM IN CONTROVERSY IS NOT LESS

THAN $50, OR FOR THE RECOVERY OF PERSONAL PROPERTY OF THE VALUE OF NOT

LESS THAN $50 EXCLUSIVE OF COSTS IN EITHER CASE, EXCEPT WHEN THE CUM IS 

GIVEN BY CONFESSION OR FOR WANT OF AN ANSWER).

(b) The defendant may appeal a judgment of conviction given in the 

district court in a criminal action to the court of appeals [SUPERIOR 

COURT). When the judgment is given on a plea of guilty, no appeal may 

be taken by the defendant except on the ground that a sentence of im­

prisonment of 180 days or more was excessive [i HOWEVER, THE SUPREME 

COURT BY RULE MAY FURTHER PROVIDE FOR REVIEW OF A JUDGMENT GIVEN ON A 

PLEA OF GUILTY). The state has no right of appeal in criminal actions 

for v/hlch judgment is given in the district courts, except to test the

sufficiency of the information O r  o n  t h e q r v c t w C  /
i t  15  h o c  o f "  i / / c u > e v £ f l  t U  f - t o  <£, i s  r i p  f e n  t e d .  b y  t h e  d o r C

(c) An appeal from the'district court 3hall be taken within 30

days from the date of entry of the judgment. All appeals shall be on

the record [UNLESS THE SUPERIOR COURT, IN ITS DISCRETION, GRANTS A TRIAL

DE NOVO, IN WHOLE OR IN PART).

(d) The supreme court shall prescribe further rules for the pro­

cedure for appeals from district courts.

* Sec. 13. AS 22.20.010 is amended to read:

Sec. 22.20.010. JUDICIAL OFFICER DEFINED. The term "Judicial 

officer" means a supreme court justice, including the chief justice, 

a judge of the court of appeals, a judge of the superior court, a dis­

trict judge and a magistrate.

* Sec. 14. AS 22.20.110 is amended to read:

Sec. ?2.20.110. DUTY OF THE COMMISSIONER IN THE COURT OF APPEALS.

-10- HCSSB 104
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OFFICERS. No later than -frO days before the applicable state election, 

the judicial council shall file with the lieutenant governor a s t atement 

i ncl u d i n g  i n f o r m a t i o n  about each supreme court justice, court of appeals 

j u d g e , superior court judge, and district court judge who will be s u b­

ject to a r e t e n t i o n  election, f o l l o w i n g  the e v a l u a t i o n  of each such 

j ustice or judge c o nducted by the judicial council according to law.

Each such s t a t e m e n t  m ay not e xceed 300 words.

Sec. 21. AS 15.57.040(2) is amended to read:

(2) judic i a l  officer other than supreme court justice or 

court of appeals j u d g e , $50 each.

Sec. 22. AS 24.55.330(2) is amended to read:

(2) "age n c y "  includes a department, office, institution, 

corporation, authority, organization, commission, committee, council or 

board of a m u n i c i p a l i t y  or in the executive, legislative or judicial 

branches of tht state government, and a department, office, institution, 

corporation, authority, organization, commission, committee, council or 

board of a m u n i c i p a l i t y  or of the state government independent of the 

executive, l e g i s lative and judicial branches: it also includes an 

officer, e m p l o y e e  or member of an "agency" a cting or p u r p orting to act 

in the exercise of his official duties, but does not include the g o v e r­

nor, lieutenant governor, a m e m b e r  of the legislature, justice of the 

supreme court, judge of the court of a p p e a l s , a superior court judge,

[OR] district court j u d g e , magistrate, m e m b e r  of a city council or 

borough assembly, elected city or b o r ough mayor, or a member of an

el>ol^d6 ^ h.0(̂ C)b̂ b^E-^^ P'S' 1 5 .6  7. 0 5 0  4o reAd loO,
Sec. 23. AS 39.20.310(1) is amended to read:

(1) m e m bers of the state legislature, the governor, the 

lieutenant governor, and justices and judges of the supreme and supe r i o r  

courts and of the court of a p p e a l s , but nothing in AS 39.20.220 - 39.20.-

-13- HCSSB 104
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330 m a y  be construed to dimi n i s h  the salaries fixed by law for these 

o fficers by r eason of a b s ence from duty on account of illness or o t h e r­

wi s e  ;

* Sec. 24. AS 39.23.130(2) is amended to read:

(2) " judiciary" means justices of the supreme court and 

j udges of the court of appeals, the superior court and the district 

court [THE SUPERIOR AND DIST R I C T  COURTS].

* Sec. 25. AS 3 9 . 3 5 . 6 8 0 ( 2 1 ) (C)(vi) is amended to read:

(vi) justices of the supreme court or judges of the

court of appeals or of the superior or district courts of

Alaska)

* Sec. 26. AS 39.50.200(2) is amended to read:

(2) "judicial offi c e r "  means a p erson appointed as a justice 

to the supreme court or as a judge to the court of appeals, superior 

court, district court, or m a g i s t r a t e  court.

* Sec. 27. AS 12.55.120(a) is amended to read:

(a) A sentence of i m prisonment lawfully imposed by the superior

court for a term or for a g g r e g a t e  terms of [EXCEEDING] one year or more

may be a p p e a l e d  to the court of appeals [SUPREME COURT] by the defendant

on the g round that the sentence is excessive. By appe a l i n g  a sentence

under this section, the d e fendant waives the right to plead that by a

r e v i s i o n  of the sentence r e sulting from the appeal he has be e n  twice

p l a c e d  in j e o p a r d y  for the same offense. . , . , Anns A.
— _ — s ?  s c c h ' o x *  o L c k c + c o t i r t  s e t t ' t e v c u

* Sec. 28. AS 12.55.120(b) is amended to read:

(b) A sentence of i m p risonment lawfully imposed by the superior 

court may be a p p e a l e d  to the court of appeals [SUPREME COURT] b y  the

state on the g round that the sentence is too lenient) however, when a 

sentence is a p p e a l e d  by the state and the defendant has not appealed the 

sentence, the court is not au t h o r i z e d  to increase the sentence but m ay

-14- HCSSB 104
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express its approval or d i s a p proval of the sente n c e  and its reasons in a 

w r i t t e n  opinion.

* Sec. 29. A judge of the court of appeals is entitled to receive annual 

orapensation equal to 95 per cent of the annual c o m p e n s a t i o n  of a supreme 

ourt justice, payable in equal m o n t h l y  installments, from the date upon 

h i c h  he takes office until su p e r s e d e d  b y  p a y ment of compen s a t i o n  r e s u l t i n g  

r o m  the first salary rec o m m e n d a t i o n s  m a d e  under AS 39.23 for judges of the 

ourt of appeals.

* Sec. 30. A judge of the court of appeals is not requ i r e d  to contribute 

o the retirement s ystem under AS 2 2 .25.011 if, at the time of his appoint- 

ent to the court of appeals, he holds a judicial o ffice to wh i c h  the retire- 

ent benefits of AS 22.25 apply and to which he vas appointed b e f o r e  July 1, 

978.

* Sec. 31. N o t w i t h s t a n d i n g  the effective date of this Act, operations of 

he court of appeals shall commence on a date de t e r m i n e d  by the supreme court 

fter all judges of the court of appeals have taken office.

* Sec. 32. The superior court and the court of appeals have concurrent 

u r i s d i c t i o n  of those pending district court a p pellate matters set out in

S 22.07.020(b) that are filed in the superior court before the date on which 

he operations of the court of appeals commence. The supreme court may 

ransfer a matter w i t h i n  the j u r i s d i c t i o n  of the court of appeals from the 

uperior court to the court of appeals, incl u d i n g  an a p pellate m atter filed 

efore the effective date of this Act. An a p pellate matter not transferred 

hall be decided by the superior court. Before operations of the court of 

ppeals commence, a decision of the superior court on an appellate matter 

Lthin the j u r i s d i c t i o n  of the court of appeals under AS 22.07.020 m a y  be 

jpealed to the supreme court and t h e r eafter to the court of appeals.

* Sec. 33. Cases pending in the supreme court on the date on which the 

>erations of the court of appeals begin which have been heard by or sub-

-15- HCSSB 104



M E M O R A N D U M J a n u a r y  23, 1980

H o u s e  J u d i c i a r y  C o m m i t t e e

R e p .  C h a r l e s  H. P a r r ,  C h a i r m a n
Re p .  N e l s  A. A n d e r s o n ,  J r . ,  V i c e - C h a i r m a n
Re p .  R a m o n a  L. B a r n e s

R e p .  F r e d  E. B r o w n
Rep. T h e l m a  B u c h o l d t

Rep. H u g h  M a l o n e

R e p .  T e r r y  M a r t i n

Re p .  P a t r i c k  M. O ' C o n n e l l
Rep. R a n d y  P h i l l i p s

G r a n t  C a l l o w ,  A l a s k a  C o u r t  S y s t e m

T h e  e s t a b l i s h m e n t  o f  l i m i t s  o n  s e n t e n c e  a p p e a l s  b y  

s e n t e n c e  l e n g t h .

T h i s  m e m o  h a s  b e e n  p r e p a r e d  in r e s p o n s e  t o  c e r t a i n  
c o n c e r n s  e x p r e s s e d  b y  t h e  C o m m i t t e e  m e m b e r s  a t  t h e  J a n u a r y  18,
1 9 8 0 ,  m e e t i n g .  A l t h o u g h  it c a n n o t ,  a n d  d o e s  n o t ,  p r e s e n t  a 

l e g a l  o p i n i o n  o f  t h e  S u p r e m e  C o u r t ,  it d o e s  p r o v i d e  s o m e  e x p l a n a ­
t i o n s  t h a t  h o p e f u l l y  w i l l  p r o v e  t o  b e  h e l p f u l .

G i v e n  t h e  p r o b l e m  o f  e x p a n d i n g  a p p e l l a t e  c a s e l o a d s ,  t h e r e  
is j u s t i f i e d  c o n c e r n  f o r  t h e  c o s t s  t o  t h e  t a x p a y e r s  in p r o v i d i n g  
c r i m i n a l  d e f e n d a n t s  t h e  r i g h t  to s e n t e n c e  r e v i e w  w h e r e  r e l a t i v e l y  
s h o r t  s e n t e n c e s  a r e  i n v o l v e d .  C l e a r l y  a b a l a n c e  m u s t  b e  s t r u c k  

b e t w e e n  i m p o r t a n t  c o m p e t i n g  i n t e r e s t  -j. I n  c o n s i d e r i n g  t h e  r e c e n t  
S u p r e m e  C o u r t  d e c i s i o n ^  r e g a r d i n g  i t s  a u t h o r i t y  to h e a r  s e n t e n c e  
a p p e a l s ,  it is i m p o r t a n t  t o  n o t e  that t h e  r u l i n g  d o e s  n o t  m e a n  

t h a t  s u c h  c o s t - b e n e f i t  b a l a n c i n g  m u s t  be, o r  w i l l  be, i g n o r e d .  T h e  
W h a r t o n  d e c i s i o n  d o e s  n o t  s a y  a l l  s e n t e n c e s  a r e  a p p e a l a b l e ;  r a t h e r ,  
it i m p l i e s  t h a t  t h e  r e s p o n s i b i l i t y  c o r  s t r i k i n g  a p r o p e r  b a l a n c e  
r e s t s  to s o m e  d e g r e e  w i t h  t h e  S u p r e m e  C o u r t .

In e s t a b l i s h i n g  a 4 5 - d a y  s e n t e n c e  l i m i t  f o r  a p p e a l s ,  t h e  
C o u r t  w a s  r e q u i r e d  t o  e n g a g e  in s u c h  b a l a n c i n g .  T h e  b a l a n c e  t h u s  
s t r u c k  d o e s  n o t  a p p e a r  t o  h a v e  d o n e  t h e  t a x p a y e r s  a d i s s e r v i c e .  In 

t h e  e n t i r e  1 0 - y e a r  h i s t o r y  o f  s e n t e n c e  r e v i e v  i n  A l a s k a ,  o n l y  o n e  
s e n t e n c e  w a s  a p p e a l e d  t o  t h e  S u p r e m e  C o u r t  by t h e  d e f e n s e ,  o n  t h e  
s o l e  g r o u n d  of e x c e s s i v e n e s s ,  t h a t  f e l l  b e l o w  t h e  t i m e  p e r i o d s  o f

T O :

F R O M :

S U B J E C T :

1. W h a r t o n  v. S t a t e ,  5 9 0  P . ? d  427 ( A l a s k a  1 9 7 9 ) .



H o u s e  J u d i c i a r y  C o m m i t t e e 2 J a n u a r y  23, 1980

t h e  s t a t u t e s .  T h a t  w a s  t h e  W h a r t o n  c a s e ,  a n d  i n v o l v e d  a s e n t e n c e  

o f  e x a c t l y  o n e  y e a r .  T h e  4 5 - d a y  r u l e  w a s  e n a c t e d  i n  1 9 7 6 ,  a n d  

y e t  i t  t o o k  t h r e e  y e a r s  f o r  a " t e s t  c a s e "  t o  b e  b r o u g h t  b e f o r e  t h e  

C o u r t .

S i m i l a r l y ,  t h e r e  a p p e a r s  t o  h a v e  b e e n  n o  p r o b l e m  w i t h  

e x c e s s i v e  s e n t e n c e  a p p e a l s  f r o m  d i s t r i c t  t o  s u p e r i o r  c o u r t s  as 
a ^ e s u l t  o f  t h e  c o u r t  r u l e .  O f  t h e  t o t a l  5 , 4 5 1  s e n t e n c e s  i m p o s e d  

b y  t h e  d i s t r i c t  c o u r t s  i n  1 9 7 8 ,  t h e  a v e r a g e  s e n t e n c e  w a s  o n l y  8 

d a y s .  N o r  d i d  t h i s  v a r y  s i g n i f i c a n t l y  a t  t h e  r e g i o n a l  l e v e l .  T h e  
a v e r a g e  l e n g t h  o f  t h e  7 4 6  d i s t r i c t  c o u r t  s e n t e n c e s  i n  F a i r b a n k s  t h a t  
y e a r  w a s  10 d a y s ;  o f  t h e  3 0 0  s e n t e n c e s  in J u n e a u ,  9 d a y s ;  a n d  o f  
t h e  2 , 7 2 5  s e n t e n c e s  i n  A n c h o r a g e ,  7 d a y s . ^  T h e s e  f i g u r e s ,  o f  c o u r s e ,  

a r e  w e l l  b e l o w  t h e  4 5 - d a y  s e n t e n c e  l i m i t .  I t  is a l s o  n o t e w o r t h y  t h a t  
in 1 9 7 8 ,  69 c r i m i n a l  a p p e a l s  f r o m  t h e  d i s t r i c t  c o u r t s  w e r e  f i l e d  
in t h e  A n c h o r a g e  s u p e r i o r  c o u r t .  T h e r e  w e r e  10 s u c h  a p p e a l s  f i l e d  

in J u n e a u ,  a n d  o n l y  3 i n  F a i r b a n k s . 4 A l t h o u g h  d a t a  o n  w h a t  
p e r c e n t a g e  o f  t h e s e  w e r e  s e n t e n c e  a p p e a l s  is n o t  a v a i l a b l e ,  t h e r e  
h a s  b e e n  n o  i n d i c a t i o n  b y  t h e  s u p e r i o r  c o u r t  j u d g e s  t h a t  s u c h  s e n t e n c e  

a p p e a l s  h a v e  b e e n  b u r d e n s o m e .

F i n a l l y ,  i t  m u s t  b e  n o t e d  t h a t  t h e  W h a r t o n  d e c i s i o n  
d o e s  n o t  r e n d e r  t h e  t i m e  l i m i t s  s e t  b y  s t a t u t e  m e a n i n g l e s s .  I n d e e d ,  

t h e  r e a s o n i n g  o f  t h e  o p i n i o n  s u g g e s t s  t h a t  w h i l e  t h e  C o u i  : h a s  t h e  

a u t h o r i t y  to s t r i k e  a b a l a n c e  b y  s e t t i n g  a p p e a l  l i m i t s  b e ! o w  t h e  
s t a t u t o r y  f i g u r e s ,  it c o u l d  n o t ,  e v e n  u n d e r  t h e  p r e s s u r e  o f  a h e a v y  

c a s e l o a d ,  s e t  l i m i t s  i n  e x c e s s  o f  t h o s e  s p e c i f i e d  b y  s t a t u t e .  T h i s  is 
b e c a u s e  t h e  s t a t u t e s  r e p r e s e n t  a g u a r a n t e e  of c e r t a i n  m i n i m u m  r i g h t s .  
T h u s ,  in t e r m s  of s e p a r a t i o n  o f  p o w e r s ,  a b a l a n c e  h a s  b e e n  s t r u c k  as 

w e l l .

P l e a s e  a d v i s e  if y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  o r  c o m m e n t s .

2. T h r e e  o t h e r  c a s e s  w e r e  b r o u g h t  b e f o r e  t h e  c o u r t  i n v o l v i n g  

s e n t e n c e s  u n d e r  t h e  s t a t u t o r y  l i m i t s ,  b u t  t h e  c h a l l e n g e s  w e r e  b a s e d  
u p o n  c o n s t i t u t i o n a l  a n d  p r o c e d u r a l  c l a i m s  r a t h e r  t h a n  e x c e s s i v e n e s s .
S t o c k  v. S t a t e , 5 2 6  P . 2d 3 ( A l a s k a  1 9 7 4 ) ;  S p r a g u e  v. S t a t e , 590 P . 2d
410 ( A l a s k a  1 9 7 9 ) ;  A m i d o n  v. S t a t e , O p i n i o n  N o .  1 9 9 9  ( A l a s k a  1 9 7 9 ) .
F o r  j u r i s d i c t i o n a l  p u r p o s e s ,  t o t a l  j a i l  s e n t e n c e  is t h e  c o n t r o l l i n g  

f a c t o r .  S a n d v i k  v. S t a t e ,  5 6 4  P . 2d 20 ( A l a s k a  1 9 7 7 ) ;  A n d r e w s  v. S t a t e ,  

552 P . 2d 150 ( A l a s k a  1 9 7 6 ) .

3. S o u r c e :  1 9 7 8  A l a s k a  C o u r t  S y s t e m  A n n u a l  R e p o r t ,  p. D - 3 5 .

4. S o u r c e :  1 9 7 8  A l a s k a  C o u r t  S y s t e m  A n n u a l  R e p o r t ,  p. C - 2 7 .
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A M E N D M E N T  N O .  1 

S U B J E C T : D i s t r i c t  C o u r t  C r i m i n a l  A p p e a l s

P r o v i d i n g :  (1) O n e  a p p e a l  b y  r i g h t  to S u p e r i o r  C o u r t ;

(2) D i s c r e t i o n a r y  r e v i e w  b y  i n t e r m e d i a t e  a n d  
S u p r e m e  C o u r t .

P a g e  1______L i n e s  1 4 - 1 6 .

S e c .  2 2 . 0 7 . 0 2 0 .  J U R I S D I C T I O N .  (a) T h e  c o u r t  o f  
a p p e a l s  h a s  a p p e l l a t e  j u r i s d i c t i o n  i n  a c t i o n s  a n d  
p r o c e e d i n g s  c o m m e n c e d  in t h e  d i s t r i c t  o r  s u p e r i o r  c o u r t  

i n v o l v i n g :

L i n e s  2 5 - 2 8.

(b) T h e  c o u r t  o f  a p p e a l s  [HAS A P P E L L A T E  J U R I S D I C T I O N  

IN A L L  A C T I O N S  A N D  P R O C E E D I N G S  C O M M E N C E D  IN T H E  D I S T R I C T  
C O U R T  A N D ]  m a y ,  in i t s  d i s c r e t i o n ,  r e m a n d  a d i s t r i c t  c o u r t  

m a t t e r  t o  t h e  d i s t r i c t  o r  s u p e r i o r  c o u r t  f o r  a t r i a l  d e  

n o v o  in w h o l e  o r  i n  p a r t .

P a g e  2______L i n e s  7 - 1 1 .

(e) A n  a p p e a l  t o  t h e  c o u r t  o f  a p p e a l s  is a m a t t e r  of 
r i g h t  [IN A L L ]  o n l y  i n  t h o s e  a c t i o n s  a n d  p r o c e e d i n g s  w i t h i n  

i t s  j u r i s d i c t i o n  t h a t  a r e  c o m m e n c e d  in t h e  s u p e r i o r  c o u r t , 

e x c e p t  t h a t  t h e  s t a t e  h a s  n o  r i g h t  o f  a p p e a l  in c r i m i n a l  
c a s e s  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  i n d i c t m e n t  o r  
i n f o r m a t i o n  o r  t o  a p p e a l  a s e n t e n c e  o n  t h e  g r o u n d  t h a t  it 

is t o o  l e n i e n t  u n d e r  (d) o f  t h i s  s e c t i o n .

(f) T h e  c o u r t  o f  a p p e a l s  m a y  in i t s  d i s c r e t i o n  r e v i e w  

a f i n a l  d e c i s i o n  o f  t h e  s u p e r i o r  c o u r t  r e n d e r e d  in an 
a p p e a l  f r o m  a d i s t r i c t  c o u r t  m a t t e r  t h a t  is w i t h i n  t h e  
j u r i s d i c t i o n  o f  c o u r t  o f  a p p e a l s  " u n d e r  A S  2 2 . 0 7 . 0 2 0 .

[(f)] (g) A  f i n a l  d e c i s i o n  o f  t h e  c o u r t  o f  a p p e a l s
is b i n d i n g  orT t h e  s u p e r i o r  c o u r t  a n d  o n  t h e  d i s t r i c t  c o u r t  
u n l e s s  s u p e r s e d e d  b y  a d e c i s i o n  o f  t h e  s u p r e m e  c o u r t .

(h) T h e  s u p r e m e  c o u r t  s h a l l  p r e s c r i b e  r u l e s  o f  
p r o c e d u r e  f o r  a p p e a l s  t o  t h e  c o u r t  o f  a p p e a l s .



P r o p o s e d  a m e n d ,  t o  H C S S B  1 0 4  

J a n u a r y  23, 1 9 8 0  

P a g e  2

P a g e  5_____L i n e s  7 - 1 3 .

S e c .  2 2 . 0 5 . 0 1 0 .  J U R I S D I C T I O N .  (a) T h e  s u p r e m e  c o u r t  

h a s  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  in a l l  a c t i o n s  a n d  p r o ­
c e e d i n g s .  "[HOWEVER, A  P A R T Y  H A S  O N L Y  O N E  A P P E A L  A S  A  

M A T T E R  O F  R I G H T  F R O M  A N  A C T I O N  O R  P R O C E E D I N G  C O M M E N C E D  

I N  E I T H E R  T H E  D I S T R I C T  O R  T H E  S U P E R I O R  C O U R T . ]

(b) A p p e a l  to t h e  s u p r e m e  c o u r t  is a m a t t e r  o f  r i g h t  
o n l y  i n  t h o s e  a c t i o n s  a n d  p r o c e e d i n g s  [ F R O M  W H I C H  T H E R E  IS 

N O  R I G H T  O F  A P P E A L  T O  T H E  C O U R T  O F  A P P E A L S  U N D E R  A S  2 2 . 0 7 . 0 2 0 ]  
n o t  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  c o u r t  o f  a p p e a l s  u n d e r  

A S  2 2 . 0 7 . 0 2 0 .

P a g e  7_____ L i n e s  1 9 - 2 9  a n d  P a g e  8 L i n e s  1 - 1 3 .

D e l e t e  S e c .  7 ( p r o p o s e d  a m e n d m e n t s  t o  A S  2 2 . 1 0 . 0 2 0 ( a )  
r e l a t i n g  t o  j u r i s d i c t i o n  o f  t h e  s u p e r i o r  c o u r t ) .

P a g e  10 L i n e s  2 - 1 1 .

S e c .  2 2 . 1 5 . 2 4 0  A P P E A L .  (a) E i t h e r  p a r t y  a s  a m a t t e r  

o f  r i g h t  m a y  a p p e a l  a j u d g m e n t  o f  t h e  d i s t r i c t  c o u r t  in a 

c i v i l  a c t i o n  t o  t h e  [ C O U R T  O F  A P P E A L S ]  s u p e r i o r  c o u r t .
[ W H E N  T H E  S U M  IN C O N T R O V E R S Y  IS N O T  L E S S  T H A N  $5 0 ,  O R  F O R  
T H E  R E C O V E R Y  O F  P E R S O N A L  P R O P E R T Y  O F  T H E  V A L U E  O F  N O T  

L E S S  T H A N  $ 5 0  E X C L U S I V E  O F  C O S T S  IN E I T H E R  C A S E ,  E X C E P T  
W H E N  T H E  S U M  I S  G I V F N  B Y  C O N F E S S I O N  O R  W A N T  O F  A N S W E R . ]

(b) T h e  d e f e n d a n t  m a y  a p p e a l  a j u d g m e n t  o f  c o n v i c t i o n  
[ G I V E N ]  r e n d e r e d  in t h e  d i s t r i c t  c o u r t  in a c r i m i n a l  a c t i o n  
t o  t h e  [ C O U R T  O F  A P P E A L S ]  s u p e r i o r  c o u r t . W h e n  t h e  j u d g m e n t  
is g i v e n  o r  a p l e a  o f  g u i l t y ,  n o  a p p e a l  m a y  b e  t a k e n

(. . . e t c .).

L i n e s  1 7 - 2 0 . (Note: c r o s s - r e f e r e n c e  t o  p a g e  8, l i n e s  1 1 -13)

(c) A n  a p p e a l  f r o m  t h e  d i s t r i c t  c o u r t  s h a l l  b e  t a k e n  
w i t h i n  t h i r t y  d a y s  f r o m  t h e  d a t e  o f  e n t r y  o f  t h e  j u d g m e n t .
A l l  a p p e a l s  s h a l l  b e  o n  t h e  r e c o r d  u n l e s s  t h e  s u p e r i o r  

c o u r t ,  i n  i t s  d i s c r e t i o n ,  g r a n t s  a t r i a l  d e  n o v o ,  in w h o l e  

o r  i n  p a r t .

P a g e  15 L i n e s  1 7 - 2 7 .

D e l e t e  ( C o n c u r r e n t  j u r i s d i c t i o n  o f  s u p e r i o r  c o u r t  a n d  
c o u r t  o f  a p p e a l s  o v e r  d i s t r i c t  c o u r t  c r i m i n a l  a p p e a l s  p e n d i n g  
a t  t h e  t i m e  t h e  a c t  g o e s  i n t o  e f f e c t ) .
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A M E N D M E N T  N O .  1 ( A l t e r n a t e )

S U B J E C T ;  D i s t r i c t  C o u r t  C r i m i n a l  A p p e a l s

P r o v i d i n g :  (1) A p p e a l  b y  r i g h t  t o  S u p e r i o r  C o u r t :

(2) A p p e a l  b y  r i g h t  t o  t h e  C o u r t  o f  A p p e a l s
f r o m  a n  a p p e a l  d e c i s i o n  b y  t h e  S u p e r i o r  C o u r t .

P a g e  1______ L i n e s  1 4 - 1 6 .

S e c .  2 2 . 0 7 . 0 2 0 .  J U R I S D I C T I O N .  (a) T h e  c o u r t  o f  
a p p e a l s  h a s  a p p e l l a t e  j u r i s d i c t i o n  i n  a c t i o n s  a n d  
p r o c e e d i n g s  c o m m e n c e d  i n  t h e  d i s t r i c t o r  s u p e r i o r  c o u r t  

i n v o l v i n g :

P a g e  2 L i n e s  1 4 - 1 5 .

(g) T h e  s u p r e m e  c o u r t  s h a l l  p r e s c r i b e  r u l e s  o f  

p r o c e d u r e  f o r  a p p e a l s  t o  t h e  c o u r t  o f  a p p e a l s .

P a g e  5______ L i n e s  7 - 1 0 .

S e c .  2 2 . 0 5 . 0 1 0 .  J U R I S D I C T I O N .  (a) T h e  s u p r e m e  c o u r t  
h a s  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  i n  a l l  a c t i o n s  a n d  p r o ­

c e e d i n g s .  [ H O W E V E R ,  A  P A R T Y  H A S  O N L Y  O N E  A P P E A L  A S  A  

M A T T E R  O F  R I G H T  F R O M  A N  A C T I O N  O R  P R O C E E D I N G  C O M M E N C E D  
I N  E I T H E R  T H E  D I S T R I C T  O R  T H E  S U P E R I O R  C O U R T . ]
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A M E N D M E N T  NO. 2

S U B J E C T : C o m p e n s a t i o n  of C o u r t  o f  A p p e a l s  J u d g e s

P r o v i d i n g :  (1) I n d i v i d u a l  r e s p o n s i b i l i t y  f o r  o p i n i o n  o r
d e c i s i o n  w i t h i n  s i x  m o n t h s  o f  d a t e  o f  r e f e r r a l .

P a g e  4 L i n e s  2 6 - 2 9  a n d  P a g e  5 L i n e  1 .

11 (b) A  s a l a r y  w a r r a n t  m a y  n o t  b e  i s s u e d  t o  a j u d g e  
o f  t h e  c o u r t  o f  a p p e a l s  u n t i l  h e  h a s  f i l e d  w i t h  t h e  s t a t e  
o f f i c e r  d e s i g n a t e d  t o  i s s u e  s a l a r y  w a r r a n t s  a n  a f f i d a v i t  

t h a t  n o  m a t t e r  r e f e r r e d  t o  t h e  j u d g e  f o r  o p i n i o n  o r  
d e c i s i o n  h a s  b e e n  i n c o m p l e t e d  o r  u n d e c i d e d  b y  h i m  f o r  

a p e r i o d  o f  m o r e  t h a n  s i x  m o n t h s . "
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A M E N D M E N T  NO. 3

S U B J E C T : J u d i c i a l  o f f i c e r s  as d e l e g a t e s  t o  A l a s k a  C o n s t i t u t i o n a l

C o n v e n t i o n

P r o v i d i n g :  (1) S u p r e m e ,  s u p e r i o r ,  a n d  d i s t r i c t  c o u r t  j u d g e s
m a y  f i l e  f o r  e l e c t i o n  a s  d e l e g a t e  to C o n s t i t u ­

t i o n a l  C o n v e n t i o n .

P a g e  7______L i n e s  1 8 - 1 9 . ( I n s e r t  n e w  s e c t i o n  a s  f o l l o w s : )

S e c .  2 2 . 0 5 . 1 3 0 .  R E S T R I C T I O N S .  A  s u p r e m e  c o u r t
j u s t i c e  w h i l e  h o l d i n g  o f f i c e  m a y  n o t  p r a c t i c e  law, n o r  
e n g a g e  i n  t h e  c o n d u c t  o f  a n y  o t h e r  p r o f e s s i o n ,  v o c a t i o n  

o r  b u s i n e s s  f o r  p r o f i t  o r  c o m p e n s a t i o n ,  w h i c h  c o n d u c t  
w o u l d  i n t e r f e r e  w i t h  h i s  p e r f o r m a n c e  o f  h i s  j u d i c i a l  d u t i e s ,  
n o r  m a y  h e  h o l d  o f f i c e  in a p o l i t i c a l  p a r t y ,  o r  h o l d  a n y  

o t h e r  o f f i c e  o r  p o s i t i o n  o f  p r o f i t  u n d e r  t h e  U n i t e d  S t a t e s ,  
t h e  s t a t e ,  o r  i t s  p o l i t i c a l  s u b d i v i s i o n s .  A  s u p r e m e  
c o u r t  j u s t i c e  f ng f o r  a n o t h e r  e l e c t i v e  p u b l i c  o f f i c e  
o t h e r  t h a n  d e l e g a t e  t o  a c o n s t i t u t i o n a l  c o n v e n t i o n  o f  
t h i s  s t a t e  o r  t h e  U n i t e d  S t a t e s  f o r f e i t s  h i s  j u d i c i a l  

p o s i t i o n .

P a g e  9______L i n e s  8 - 9 . ( I n s e r t  n e w  s e c t i o n  a s  f o l l o w s : )

S e c .  2 2 . 1 0 . 1 8 0 .  R E S T R I C T I O N S „ A  s u p e r i o r  c o u r t

j u d g e  w ^ i l e  h o l d i n g  o f f i c e  m a y  n o t  p r a c t i c e  law, n o r  e n g a g e  
i n  t h e  c o n d u c t  o f  a n y  o t h e r  p r o f e s s i o n ,  v o c a t i o n  o r  b u s i n e s s  

f o r  p r o f i t  o r  c o m p e n s a t i o n ,  w h i c h  c o n d u c t  w o u l d  i n t e r f e r e  
w i t h  h i s  p e r f o r m a n c e  o f  h i s  j u d i c i a l  d u t i e s ,  n o r  m a y  h e  h o l d  

o f f i c e  i n  a p o l i t i c a l  p a r t y ,  o r  h o l d  a n y  o t h e r  o f f i c e  o r  

p o s i t i o n  o f  p r o f i t  u n d e r  t h e  U n i t e d  S t a t e s ,  t h e  s t a t e  o r  
i t s  p o l i t i c a l  s u b d i v i s i o n s .  A  s u p e r i o r  c o u r t  j u d g e  f i l i n g  

f o r  a n o t h e r  e l e c t i v e  p u b l i c  o f f i c e  o t h e r  t h a n  d e l e g a t e  to 
a c o n s t i t u t i o n a l  c o n v e n t i o n  of t h i s  s t a t e  o r  t h e  U n i t e d  

S t a t e s  f o r f e i t s  h i s  j u d i c i a l  p o s i t i o n .

P a g e  9 L i n e  2 9 . ( I n s e r t  n e w  s e c t i o n  a s  f o l l o w s : )

S e c .  2 2 . 1 5 . 2 1 0 .  R E S T R I C T I O N S ,  (a) A  d i s t r i c t  j u d g e ,  w h i l e

h o l d i n g  o f f i c e ,  m a y  n o t  p r a c t i c e  lav/, n o r  e n g a g e  in t h e  
c o n d u c t  o f  a n y  o t h e r  p r o f e s s i o n ,  v o c a t i o n  o r  b u s i n e s s  for 

p r o f i t  o r  c o m p e n s a t i o n ,  w h i c h  c o n d u c t  w o u l d  i n t e r f e r e  wit.i 
h i s  p e r f o r m a n c e  of h i s  j u d i c i a l  d u t i e s ,  n o r  m a y  h e  h o l d
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o f f i c e  i n  a p o l i t i c a l  p a r t y ,  o r  h o l d  a n y  o t h e r  o f f i c e  
o r  p o s i t i o n  o f  p r o f i t  u n d e r  t h e  U n i t e d  S t a t e s ,  t h e  s t a t e  

o r  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  e x c e p t  t h a t ,  w i t h  t h e  

a n p r o v a l  o f  t h e  c h i e f  j u s t i c e  o f  t h e  A l a s k a  S u p r e m e  C o u r t  

ti.e d i s t r i c t  j u d g e  m a y  b e  a p p o i n t e d  d e p u t y  c l e r k  o f  t h e  
s u p e r i o r  c o u r t  a n d  m a y  h o l d  t h e  o f f i c e  o f  U n i t e d  S t a t e s  

m a g i s t r a t e .  A  d i s t r i c t  j u d g e  w h o  f i l e s  f o r  a n o t h e r  

e l e c t i v e  p u b l i c  o f f i c e  o t h e r  t h a n  d e l e g a t e  t o  a c o n - 
s t i t u t i o n a l  c o n v e n t i o n  o f  t h i s  s t a t e  o r  t h e  U n i t e d  S t a t e s

f o r f e i t s  h i s  j u d i c i a l  p o s i t i o n .
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S U B J E C T ; Q u a l i f i c a t i o n s  f o r  d i s t r i c t  c o u r t  j u d g e

P r o v i d i n g ;  (1) O n e - y e a r  r e s i d e n c y  r e q u i r e m e n t

(2) T w o - y e a r  p r a c t i c e  o f  l a w  r e q u i r e m e n t

P a g e  9 L i n e s  1 1 - 1 4 .

(a) A  d i s t r i c t  c o u r t  j u d g e  s h a l l  b e  a c i t i z e n  o f  t h e  

U n i t e d  S t a t e s  a n d  o f  t h e  s t a t e ,  a t  l e a s t  21 y e a r s  o f  a g e ,  
a r e s i d e n t  o f  t h e  s t a t e  f o r  a t  l e a s t  o n e  y e a r  i m m e d i a t e l y  
p r e c e d i n g  h i s  a p p o i n t m e n t ,  h a v e  b e e n  e n g a g e d  f o r  n o t  l e s s  

t h a n  t w o  y e a r s  i m m e d i a t e l y  p r e c e d i n g  h i s  a p p o i n t m e n t  in 

t h e  a c t i v e  p r a c t i c e  o f  l a w , a n d  a t  t h e  t i m e  o f  v is a p p o i n t ­
m e n t  b e  l i c e n s e d  t o  p r a c t i c e  l a w  i n  t h e  s t a t e .  T h e  a c t i v e  
p r a c t i c e  o f  l a w  s h a l l  b e  as d e f i n e d  f o r  s u p r e m e  c o u r t  
j u s t i c e s .
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S U B J E C T : E f f e c t i v e  d a c e  o f  C o u r t  o f  A p p e a l s  B i l l

P r o v i d i n g :  (1) I m m e d i a t e  e f f e c t i v e  d a t e ;

P a g e  16 L i n e s  1 5 - 1 6 .

* S e c .  37. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  
a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .



IN  S E S S IO N :  
P O U C H  V 

JU N E A U .  ALASKA 99811 
(907) *65-4945

March 28, 1979

The Honorable Charles Parr, Chairman
House Judiciary Committee
Pouch V, Mail Stop 3100
Anchorage, AK 99811

RE: YOUR MEMO TO ME OF MARCH 29, 1979 CONCERNING
INTERIM PARTICIPATION

Than< you for your memo dated March 29,..1979.

In answer to your questions:

1. ves, I do wish to participate.

2. I work during the summer months and it is hard for me to
get away to attend meetings during that time. For me, 
the best month is probably November; however, if adequate 
notice is given, I could make arrangements to attend 
meetings.

3. Specific matters to be investigated: Selection of jury
and judges as a whole; slowness of the process; administra­
tion "f court system in Anchorage.

4. Names of groups of individuals to be notified: Lee Jordan,
Editor, Chugiak-Eagle River Star, PO Box 1007, Eagle River,
AK 99577; Robbie Robinson, Chugiak Community Council,
Box 309, Chugiak, AK 99567; Bob Johnson, Eagle River Community 
Council, PO Box 456, Eagle River, AK 99577; Stephen Dunning, 
Eagle River Valley Community Council, Box 1644, Anchorage,
AK 99510; Tom Henry, Birchwood Community Council, SRA 
Box 760, Chugiak, AK 99567; Rex Campbell, North Mt. View 
Community Council, 819 N. Klevin, Anchorage, AK 99504;
Fred Selkregg, Northeast Anchorage Community Council, 5811 
Radcliffe, Anchorage, AK 99504; Gene Buck, Russian Jack Park 
Community Council, 5222 East 24th Avenue, Anchorage, AK 99504; 
Kathleen Bush, 6631 East Eighth, Anchorage, AK 99504; The Brown 
Family, 442 South Flower, Anchorage, AK 99504; Clifford and 
Jane Bissell, Box 656, Eagle River, AK 99577; Marion E. Daley, 
PO Box 108, Chugiak, AK 99567; Mike Briggs, Esq., Ely, Guess & 
Rudd, 510 L Street, Anchorage, AK 99501.

A l a s k a  j i f a t r  ^ e g t s la it t r e
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5. Other information: I would like to have hearings at
following areas in House District 8 —  Eagle River, 
Me. View, Muldoon, Nunaka Valley.

If you need further information, please do not hesitat'' to 
contact me.

Best Regards,

Rand/ Pmi 11 ips' 
StateNtepresentati ve

RP: j s
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A R T H U R  H .  S N O W D E N  II

j§>tatc o f ^ l a s k a
303 " K "  S T R E E T  

A N C H O R A G E , A L A S K A
ADMINISTMATIVC O U tC T O R  99501 ( 9 0 7 )  2 7 4 - B S 1 I

F e b r u a r y  2, 1 9 7 9

H o n o r a b l e  R o b e r t  H. Z i e g l e r ,  Sr.
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: T h e  C o u r t  o f  A p p e a l s
D e a r  S e n a t o r  Z i e g l e r :

T h i s  is i n  r e s p o n s e  to  y o u r  r e q u e s t  f o r  b a c k g r o u n d  
i n f o r m a t i o n  c o n c e r n i n g  th e p r o p o s e d  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t .

I n  1 9 7 7  th e  s u p r e m e  c o u r t  b e c a m e  i n c r e a s i n g l y  a w a r e  
t h a t  the  a p p e l l a t e  w o r k l o a d  w a s  g r o w i n g  b e y o n d  the  c o u r t ' s  
a b i l i t y  t o  h a n d l e  it e f f e c t i v e l y  a n a  e f f i c i e n t l y .  S i n c e  
1 9 70 , f o l l o w i n g  th e  i n c r e a s e  in th e  s u p r e m e  c o u r t ' s  m e m b e r ­
s h i p  f r o m  t h r e e  to f i v e  j u s t i c e s ,  t h e  c o u r t ' s  c a s e  f i l i n g s  
h a v e  r i s e n  f r o m  2 1 7  to 630, an i n c r e a s e  of  300%. T h o u g h  
t h e r e  h a v e  b e e n  s l i g h t  i n c r e a s e s  in c l e r i c a l  st a ff , a n d  two 
c e n t r a l  l e g a l  s t a f f  a s s i s t a n t s  a d d e d ,  the  s u p r e m e  c o u r t  is 
o p e r a t i n g  w i t h  e s s e n t i a l l y  the s a m e  p e r s o n n e l  it h a d  i n  1 9 7 2  
w h e n  t h e  c a s e  f i l i n g s  w e r e  o n l y  249.

D u r i n g  r e c e n t  y e a r s  t h e  c o u r t  h a s  i n s t i t u t e d  a n u m b e r  o f  
i m p r o v e m e n t s  d e s i g n e d  to s p e e d  u p  t h e  a p p e l l a t e  p r o c e s s  a n d  
to a l l o w  t h e  c o u r t  to h a n d l e  b e t t e r  the i n c r e a s i n g  c a s e l o a d . 1 
Y e t e v e n  w i t h  t h e s e  i m p r o v e m e n t s ,  the  b a c k l o g  of c a s e s  
a w a i t i n g  d e c i s i o n  b y  t h e  c o u r t  c o n t i n u e s  to rise. In 1 97 7 
the c h i e f  j u s t i c e  r e q u e s t e d  the a d m i n i s t r a t i v e  o f f i c e  to 
e x p l o r e  a d d i t i o n a l  s o l u t i o n s  to t h e  w o r k l o a d  p r o b l e m s .  A  
c o p y  o f  t h e  r e p o r t  p r e p a r e d  b y  t h i s  o f f i c e  is e n c l o s e d ,  b u t  
th e  r e p o r t  m a y  b e  b r i e f l y  s u m m a r i ^ d  h e r e .

1. T h e s e  i m p r o v e m e n t s  i n cl u de  d e l e g a t i n g  r o u t i n e  m o t i o n s  
to the C l e r k  o f  the C o u r t  for d ec i s i o n ,  e s t a b l i s h i n g  a s t r i c t  
p o l i c y  c o n c e r n i n g  e x t e n s i o n s  of ti m e  for filing br ie fs , p r o­
v i d i n g  a m e c h a n i s m  for p a r t i e s  to ag re e to a sum m ar y d e c i s i o n  
of  t h e i r  a p p e a ls ,  e s t a b l i s h i n g  a s c r e e n i n g  fu nction fo-" i d e n­
t i f y i n g  c a s e s  that are a m e n a b l e  to s u m m a r y  decision, i m p r o v i n g  
the c a s e  s t a t u s  m o n i t o r i n g  c a pa b i l i t i e s ,  and i n c r e a s e d  use of 
p e r  c u r i a m  an d  m e m o r a n d u m  decisions.



L e t t e r  to H o n o r a b l e  R o b e r t  H. Ziegler, Sr.
P a g e  2
F e b r u a r y  2, 1979

A m o n g  t h e  p o s s i b l e  s o l u t i o n s  i d e n t i f i e d  in  the  r e p o r t  
w e r e  to (1) i n c r e a s e  t he  m e m b e r s h i p  o f  t h e  s u p r e m e  c o u r t  to 
s e v e n ;  (2) l i m i t  t h e  r i g h t  o f  a p p e a l ;  (3) h a v e  t h e  s u p r e m e  
c o u r t  h e a r  c a s e s  i n  p a n e l s  o f  t h r e e ,  w i t h  a s s i s t a n c e  f r o m  
s u p e r i o r  c o u r t  j u d g e s ;  (4) i n c r e a s e  th e  l a w  c l e r k  s ta f f ;  a n d  
(5^ e s t a b l i s h  a n i n t e r m e d i a t e  c o u r t  o f  a p p e a l s .  A f t e r  
re> '.ewing th e r e p o r t ,  t h e  s u p r e m e  c o u r t  d e t e r m i n e d  t h a t  
i n c r e a s i n g  t h e  s i z e  o f  the  c o u r t  w o u l d  n o t  a d d  s i g n i f i c a n t l y  
to  it s  a b i l i t y  to d e c i d e  m o r e  c a s e s .  T h e  i n c r e a s e d  t i m e  
r e q u i r e d  to  a c h i e v e  c o n s e n s u s  o f  a m o n g  m o r e  j u s t i c e s  a n d  the 
t i m e  r e q u i r e d  to r e v i e w  m o r e  d r a f t  o p i n i o n s  w o r l d  n e a r l y  
o f f s e t  t h e  a d v a n t a g e  to b e  g a i n e d  b y  h a v i n g  tw o  m o r e  j u s t i c e s  
w r i t i n g  o p i n i o n s .  L i m i t i n g  th e r i g h t  of a p p e a l  w a s  r e j e c t e d  
b e c a u s e  it  w a s  b e l i e v e d  t h a t  f a i r n e s s  r e q u i r e s  t h a t  a p a r t y  
be e n t i t l e d  to o n e  ap p e a l .  T h e  c o u r t  a l s o  a g r e e d  t h a t  the 
u s e  o f  p a n e l s  w o u l d  n o t  p r o v i d e  a s i g n i f i c a n t  w o r k l o a d  
s a v i n g s  a n d  t h a t  s u c h  s a v i n g s  as v/ould be a c h i e v e d  w o u l d  
o n l y  o f f e r  a t e m p o r a r y  r e s p i t e .  A d d i t i o n a l l y ,  t h e  u s e  of 
p a n e l s ,  p a r t i c u l a r l y  if s u p e r i o r  c o u r t  j u d g e s  w e r e  u s e d  on 
t h e  p a n e l s ,  w o u l d  u n d u l y  d i l u t e  the s u p r e m e  c o u r t ' s  l a w ­
m a k i n g  f u n c t i o n .  T h e  c o u r t  d e c i d e d  t h a t  an a u g m e n t e d  c e n t r a l  
l e g a l  s t a f f  c o u l d  p r o v i d e  s o m e  a s s i s t a n c e ,^ b u t  it a l s o  
r e c o g n i z e d  t h a t  p l a c i n g  t o o  m u c h  r e l i a n c e  on l e g a l  a s s i s t a n t s  
is n o t  d e s i r a b l e  a n d  r u n s  the  r i s k  o f  h a v i n g  a p p e a l s  d e c i d e d  
e s s e n t i a l l y  b y  l a w  c l e r k s  a n d  n o t  b y the court.

A t  t h e  t i m e  t h e  s u p r e m e  c o u r t  r e v i e w e d  the r e p o r t  in 
S e p t e m b e r  o f  1 9 7 7  i t  a g r e e d  t h a t  an i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  w a s  t h e  o n e  s o l u t i o n  t h a t  o f f e r e d  the  b e s t  h o p e  o f 
r e l i e v i n g  t h e  c o u r t ' s  w o r k l o a d  w h i l e  m a i n t a i n i n g  th e s u p r e m e  
c o u r t ' s  e s s e n t i a l  l a w  m a k i n g  f u n c t i o n .  T h e  c o u r t ,  h o w e v e r ,  
d e c i d e d  t o w a i t  o n e  m o r e  y e a r  b e f o r e  m a k i n g  a f i n a l  d e c i s i o n  
w h e t h e r  t o  s e e k  th e  e s t a b l i s h m e n t  o f  an i n t e r m e d i a t e  a p p e l l a t e  
c o u r t .  In  t he  f a l l  of  1978, it w a s  c l e a r  t ha t the w o r k l o a d  
s i t u a t i o n  o n  the  c o u r t  h a d  n o t  a l t e r e d  s i g n i f i c a n t l y ,  e v e n  
t h o u g h  t h e  a p p e l l a t e  f i l i n g s  for 1 9 7 8  i n c r e a s e d  o n l y  s l i g h t l y  
o v e r  1 97 7.  T h e  c o u r t  w a s  d e c i d i n g  m o r e  c as es  t h a n  in 1977, 
w r i t i n g  m o r e  o p i n i o n s ,  a n d  g e n e r a l l y  w o r k i n g  at a k i l l i n g  pa ce.  
Y e t  th e  b a c k l o g  w a s  s t i l l  r i s i n g  a n d  a t the e n d  o f  1 9 7 8  the 
c o u r t  h a d  m o r e  c a s e s  u n d e r  a d v i s e m e n t  a n d  a w a i t i n g  d e c i s i o n  
t h a n  e v e r  b e f o r e .  T h e  i n e v i t a b l e  c o n c l u s i o n  to b e  d r a w n  f r o m  
t h i s  is t h a t  e v e n  at the  c u r r e n t  r a t e  o f  a p p e l l a t e  f i l i n g s ,  
t h e  c o u r t  c a n n o t  k e e p  p a c e.  T h e  b a c k l o g  o f  c a s e s  a w a i t i n g

T h e  c o u r t  n o w  h a s  two  c e n t r a l  s t a f f  a t t o r n e y s  w o r k i n g  
u n d e r  t h e  d i r e c t i o n  of t h e  C l e r k  of  th e  S u p r e m e  Co u r t .
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