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PIONEER JAYCEES

POST OFFICE BOX 309 - JUNEAU, ALASKA 99802

Representative Charles Parr
Pouch "'Vv**
Juneau, Alaska 99&11

Dear Rep. Parr:

On behalf cf the Pioneer Jaycees, | would like to invite you to a meeting
of the Pioneer Jaycees to be held on Sunday March9to, 1980 from 1:00 - 3:00
PM. This meeting will be held in the Dining Room at the Southeast Regional
Correctional Institution (SERCI).

One of the topics on the agenda will be the lack of available funding
for any alcohol and drug rehabilitation programs. Another topic for discussion
will be the School program and the funding problem for it. CETA funds will be
cancelled on June 31st, due to a new ruling that inmates are not eligible for
CLTA programs. We would like to see this program continue because without it,
there is no rehabilitation here.

I would also ask that you invite the other members of the House Judiciary
Committee to this meeting. This is a matter of vital importance to the inmates
here at SERCI.

IT you will be able to attend this meeting, would you please contact
Dan Carothers, the Institutional Counselor, during the hours of 8:39 - ~:00
PM, before March 721 1980 so that we can have a full list of those persons
who will be attending this meeting. We need this list for Institutional
Security Purposes.

I would also like to apologize for the short notice, but we have been
having problems obtaining final approval for this meeting from the administration.

Thank you for your time and consideration of this matter.

Awaiting a favorable reply.

William llawley



BDEPTT. w HEALTH AVBP SWCBAIL SEKVICES ALASKA BOARD OF PAROLE
POUCH H O1E
JUNEAU, ALASKA 99811
BOARD OF PAROLE PHONE: (907) 465-3334

November 21, 1979

Ms. Rochelle Piotnick
Administrative Assistant
Committee on Judiciary

House of Representatives
Alaska State Legislature

1016 W. 6th Avenue, Suite 201
Anchorage, Alaska 99501

Dear Ms. Piotnick:

I have enjoyed talking to you on the several occasions we
have had a chance to discuss Parole Board matters. Per your
recent letter and as you requested personally of me during
our attendance at the Criminal Justice meeting on October
13, | have reviewed the letter to the Editor in the Tundra
Times dated August 15, 1979, and the following information
is provided to you and the Judiciary Committee.

It is evident from the letter the author, who chose to
remain anonymous, is currently an inmate at the Juneau
Correctional Center. Unfortunately, we do not know anything
about his background or involvement with the Parole Board,
and therefore we are unable to give the letter any case
perspective. This information would probably be invaluable
to the members of the committee in assessing the weight to
give such correspondence.

The author asserts that "all native inmates™ support his
contention in the letter that the Board discriminates against
all native inmates. As your probably aware, there is a
strong native culture group there at the institution. There
is no indication that this letter by one inmate was supported
by that group. The letter to the Editor is as entitled in
the paper, one person's opinion, and not based upon accurate
statistics and facts as the author would have the reader
believe.
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Let me point out some of the errors in the letter. The
author states the appointment of Board members is entirely
at the discretion of the Governor. It is true the Governor

does appoint all Board members as he does his commissioners,
division directors, deputy directors, and hundreds of other

board and commission members throughout the state. The
Governor also has the authority to appoint all judges in the
state. However, all appointments of Board members (the same

as any commissioner, director, and other board and commission
members) must be confirmed by both Houses of the Legislature.
This is a similar seleclion process to the one utilized in
many other jurisdictions. Although the author of the letter
implies that the Governor has extraordinary power in Alaska,
the process here is not unusual from that utilized in other
jurisdictions.

The author states 50% or more of the inmate population in
the Juneau Correctional Center are natives. This figure is
relatively accurate. However, that information is of little
importance specifically. Alaska natives comprise about 27%
of the total population in Alaska correctional facilities
according to the Division of Corrections. The Parole Board
handles all parole applications statewide and it is the
statewide statistics that are relevant in considering the
scope of its operation. The author suggests the Parole
Poard membership of Alaska natives needs to be increased to
two because of the high native population in Juneau. If
that were the case, then the Board should have a higher
black comp. _.*\:ion in other correctional facilities because
of the larger percentage of black inmates. His contention
does not hold much credence when the overall picture is
viewed. The author states Alaska natives have the lowest
percentage of being released on parole. He offers no data
to support this and | do not believe he has any. Most
unfortuantely, there is very little data regarding the
parole process in Alaska. We do however have some data
regarding release rates of various ethnic groups, and the
most recent data we have for the major categories is as
follows.

Black 40 %
Native 25.5%
White 22.6%

This information unfortunately has not been updated since
the report was completed in early1977.1 would encourage
the State to devote moreresources tothe research on Parole



Rochelle Piotnick
Page 3
November 21, 1979

Eoard matters that would make this information available to
the public on an ongoing basis. By the way, to my knowledge,
this study was the only one available that has even attempted
to look at the issue of "parole rates"™, and criminal justice
statisticans that have reviewed the report indicate the
figures are not statistically significant. This lack of
statistical significance is related to the small number of
cases reviewed in the sample by the researcher.

The next paragraph in the letter to the Editor states "the
Parole Board will continue to be biased to the native inmates
without intervention by the Bush Caucus. Again, there is
absolutely no data available to my knowledge regarding the
decisions of the Board that indicate a bias toward any
racial or minority group. The data | have supplied regarding
parole release by racial groups are the facts.

The author states the Board requires full time employment
before considering release on parole and will not consider
releasing a person on parole to a subsistence life style.

The Board's requirement regarding employment is not as

stated by the author. The Board's policy reads as follows.

"In the best interest of the applicant and society the

Parole Board usually insists that the applicant has verified
employment, a domicile in which to live when paroled, acceptance

back within the family and the community, : The Board
maintains the flexiability to review all of the facts in
each case and will require suitabJ.e employment in most cases

where the defendant is released in a "non-subsistence area."
The Board has released offenders to subsistence plans including
fishing, trapping, ivory and wood carving, training others

to carve, chopping firewood to heat the home, repair fishing
gear for the next season, etc. The Board has even paroled
people to subsistence gardening in an appropriate case. The
issue here is not one of native verse non-native, but that
of the life style of the offender before his involvement in
criminal behavior and the circumstances that will likely

lead to his non-involvement in criminal behavior in the
future. The Board does release persons other than native
persons to a rural Alaska subsistence plans and will continue
to do so when the Board members feel the offender's plan is
realistic considering his entire life history. Some parole
applicants have continually failed in some bush settings and
the Board will not release any offender to a remote location
so that he can escape supervision or just to get him out of

sight.
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In the next paragraph of the article the author states a
majority of native inmates are from small bush communities.
I assume the author®s definition "from bush communities”, has

some relationship to the offender®s life style and his place
of residence before his current incarceration. Any reasonable
definition would use this as a basis. To check the accuracy

of the author®"s statement | reviewed the files from a fairly
recent Board hearing of all Alaskan native applicants that
applied for parole to get some idea of the proportion of
rural to urban applicants. Fortunately information regarding
previous residence 1is easily retrievable from the presentence
reports prepared by the Division of Corrections. Sixteen
Alaska native offenders applied for parole at the particular
Board hearing. Twelve of the sixteen had been residents of
Juneau, Anchorage, Fairbanks, or Ketchikan prior to their
current 1incarceration. One had been a residence of Bethel
prior to incarceration, and the other three were from small
bush communities. Even counting Bethel as a "small bush
community”™, only 25% of the applicants fit into the "bush"
category. Only 19% of the applicants came from truly bush
communities where subsistence is a way of life for a majority
of the residents. The Bethel applicant was not living a
subsistence life style before his incarceration. The author®s
statement regarding a majority of native inmates coming from
bush communities is far from being correct.

The author suggests that the village councils be given
authority in determining whether or not they would be willing
to accept the parolee for supervision. The author also
suggests that the village council be given the power to
revoke parole, and stated that the Eoard and councils could
"implement a feasible program that is long overdue." The
Board has often made contact with village councils through
the Division of Corrections when offenders applying for
parole presented th.. Board with a plan to return to a bush
community where a village council has been established as an

active body. The Board will continue to do so in the future.
If a parolee is released on supervision to a bush community,
the Board certainly has and will continue to welcome and

encourage testimony regarding a parolee®"s behavior at a
hearing 1f he is alleged to have violated conditions of his

parole. The Board actively encourages information from any
reasonable persons in a community regarding a parolee and
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will continue to do so, whether it be bush or urban communities.
There is no need to "implement a feasible program" to
accomplish this, this cooperation between correctional

agencies and village councils has been a common occurrence

in years past. As a matter of fact our policy encourages
parole applicants to seek out support in bush areas before

they apply for parole and further makes its clear that the
Board is interested and concerned with the community's
willingness to have the parolee return as a residence of

such communities.

A particularily pertinent paragraph from the Board policy
reads as follows. "Those inmates who expect to reside in a
community not regularly serviced by a parole officer are
advised to arrange for a parole advisor. A parole advisor
can be anyone who will be living near the parolee and is of
reputable character. A parole advisor has no responsibility
for the actions of the parolee and no authority over him.
An advisor offers to assist and counsel the parolee in
anyway possible and to cooperate with the parolee's assigned

parole officer." Another short paragraph is also of some
value in attempting understanding the Board's position and
factors it considers. "The attitude of the community

toward the parolee and his release has considerable bearing
on the individual's adjustment. Assessment of this community
attitude must be made in determining the adequacies of the
release plan.”" Of course, the village councils are an
excellent vehicle for assessing this willingness to work
with the parolee if he is returning to an area where a
council is established.

The author several times throughout his article refers to

the Parole Board as being a component of the Department of
Corrections. First of ail, there is no department of corrections
in Alaska. Both the Division of Corrections and the Parole
Board are separate administrative entities within the Department
of Health and Social Services. Neither entity is responsible

to the other although obviously the Division and the Board

do work closely together and are interdependent upon each

other for information and services. The Legislature did
separate the Parole Board from the Division of Corrections

in 1972, to insure that the persons responsible for the day

to day operation of correctional facilities would not have

an undue influence upon the decision-making processes of the
Parole Board.
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In summary, the article that appeared on page 11 of the

August 15, 1979 1issue of the Tundra Times 1is just as it is
entitled; "Opinion: A Native Looks at the parole system".

The author has offered no citations to research papers for

any of the erroneous figures he claims are facts. I certainly
believe there are some problems with the parole system 1in
Alaska, and certainly one of the biggest problems we have 1is
lack of concrete data on which to evaluate the system.
Unfortunately, the State has shown no interest in the past

in devoting the necessary resources to allow for the gathering
and analysis of data regarding the parole process.

There is hope. The Parole Board applied for and is currently
the recipent of a grant from the National Institute of
Corrections to aid us in developing a parole guidelines
matrix model. Some researcn has been completed in order to
assist us in developing this model. A final report from the
contractor under that grant will be available within the

next few weeks. The Division of Corrections grant to establish
the OBSCIS system will hopefully give us the capability in
the future of providing some ongoing research with c small
amount of additional money appropriated to the Parole Board
for this task.

I have worked for the Division of Corrections or the Parole

Board in Alaska for over 13 years now, and 1 personally do
not feel the decisions of the Board are based upon racial
issues. Although the Board has made decisions in which 1

have been a participant in which 1 might disagree with the
final outcome, | again do not believe my disagreement with

any case decision has any relationship to the applicant®s

race or ethnic background. The Parole Board is the only
component | am aware of in the criminal justice system where

a black, a native, and a female make up the majority of the
voting Board members. I believe the remainder of the system
does have something to learn from the makeup of the Board

and I personally believe the makeup of the Board does have

some relationship to the lack of bias in the Board"s decision—
making process. Chairman William Lyons and 1 certainly
appreciate the opportunity to appear before the House Judiciary
Committee, and ”"e look forward to seeing you in the morning

of November 30, 1979.
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Again, we do appreciate the invitation to appear before the
House Committee. | am glad to see an interest in this
segment of the criminal justice system.

Samuel H. Trivette
Executive Director

SHT/vh
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January 31, 1980

Honorable Charles H. Parr
Chairman

House Judiciary Committee
Alaska State Legislature
Pouch Y

Juneau, Alaska 99811

Dear Chairman Parr:

Enclosed with this letter are the ten (10) copies of the
Alaska Parole Guidelines report you requested on November

30, 1979. | apologize for not getting them to you at an
earlier date, but we are just beginning to get a few copies
from central duplicating. I guess all of the other printing

work of the State has a higher priority.

I invite you and your committee and staff members to review
the text of the report which consists of about the first 140
pages, and | will be happy to try to answer any questions
any of you might have at the hearings next week or at your
convenience before or after that time. Although the report
does not give us all of the data we would like to have, it
is at least a start in the right direction.

Feel free to contact me if you have any specific questions
before the hearings next week.

Sincerely yours,

Samuel H. Trivette
Executive Director

SHT/vh

cc: Allen Korhonen
Deputy Commissioner

06-F361.H



November 14, 1979

Frank Gold, EdD
Program Director

KILA, INC.

3098 Airport Way
Fairbanks, Alaska 99701

David M. Cammack, M.D.
Medical Director

Bonnie McCorquodale
Program Counselor

Cynthia E. Aiken 4
Program Counselor

Kitty Picotte, LPN
Program Nurse

Dear Staff:

Your letter of October 19 raises a number of issueE that
require some clarification. The information contained in
your letter was based upon facts known to your staff. At
least four other persons testified at the revocation hearing
and considerable additional information was presented that
was not mentioned in your letter. The Board makes decisions
based upon all information presented at the hearing and
available in the parolee's file. Based upon all of the
information available to the Board at the hearing, many of
the statements made in your letter to me, to Governor Hammond,
Commissioner Beirne, Director Campbell, Parole Board members,
Representative Parr, and anyone else that you may have sent
copies to, are incorrect, misi.eading, and obviously intended
for one purpose: To put the members of the Board in a very
poor light. Your tactic is reprehensible for an organization
that represents itself as a group of professionals serving
the community and the citizens of the State of Alaska.
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The Board members are aware of your staff interpretation of
federal regulations that you cannot submit negative reports

on any client even though a criminal justice waiver has been
signed. Although many other program people and | disagree

with your interpretation of the federal regulations and many
other drug programs do release some additional information
without difficulty, that final decision is yours. Obviously
that does not put you in a position of being an unbiased
participant in any criminal, justice situation and any testimony
you present must be placed in proper perspective.

Your letter commented that"none of the "professionals™
involved with Mr. Heflin's case recommended revocation. For
the most part, none of the people testifying before the

3oard made any specific recommendation at all, and the Board
members do not see that as the responsibility of those
testifying before it. To say that none of the comments made

by any of the professional people testifying before the
Board including Gene Kingrea, Allen, Rothrock and your two
staff would support revocation of Mr. Heflin’s parole is
simply not true. Much of the testimony before the Board on
October 15 and 16 made it very clear that Mr. Heflin was
having many other problems than just his return to the use
of drugs, and all of these problems did not subside after
the preliminary hearing was held on August 10, 1979. The
Board members’decision in this case was made after considerable
discussion and review of the case and | believe the decision
would withstand close scrutiny by any appellant body that
might be responsible for making such decisions.

You commented that he might have been treated differently if

he had legal counsel to represent him at the hearing. Mr.
Heflin was advised of this right in writing and he could

have had legal counsel if he so chose. His not having the
assistance of couxisel certainly did not prohibit him from
presenting any evidence or witnesses he wished, and | do not
know of any other information he could have possibly presented
through an attorney that he did not present through his own
testimony or through the testimony of other witnesses.

Again, that decision was Mr. Heflin's. ] <

0,
.» % t -
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You commented on the fact that he was released by the hearing
officer at the preliminary hearing and therefore should not
have been revoked. The purpose of the preliminary revocation e
hearing is twofold.

First, the hearing officer 'must determine whether or not
there is probable cause that a parole violation may have
occurred. Secondly, the hearing officer must determine
whether or not the parolee should be released pending the
final hearing, based upon the five factors listed on the
second page of the hearing form. These five factors are
narrowly drawn on purpose and basically relate to the plan

of the parolee and his potential risk if returned to the
community at that time pending the final hearing. The final
decision made by the members of the Board is a significantly
different decision than the one made at the preliminary
hearing, and the members must consider many other factors.
The length of time on parole before violation, the supervisability
of the parolee, the number and seriousness of the violations,
impact on the parolee and others if revoked, accomplishments,
and problems of the parolee, are just a few of these broader
factors. The closest analogy would be a preliminary court
hearing at which the judge only looks at a few risk factors
and then the final decision the judge must make at the time
of sentencing considering a number of broad factors other
than just the release plan of the defendant. (See Chaney

decision).

Obviously Mr. Heflin made f£ome positive strides while on
parole. You characterized him as always being "up front",
keeping his parole officer advised of his situation, and
seeking help before problems arose and dealing with those

problems as they took place. The convincing testimony at

the final hearing does not support your contention. Obviously
Mr. Heflin was having problems some weeks be.:ore they were
brought to the attention of his parole officer. The parole

officer became aware of potential problems through others in
the community, not through.Mr. Heflin or through the drug

program. When the parole officer discussed this situation
with Mr. Heflin, he did not advise the -officer fully of the
problems he had been having. When questioned specifically

about the area of drug abuse, he denied the presence of
anything illegal at his residence.
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Prank Gold testified at the hearing about the necessity for

early intervention when problems arise. Of course, the
notification of problems must normally come from the parolee
himself and as Frank testified at the hearing, "I'm talking
about before there is drug use. I am talking abouc the fact
that Joe came over and raw me last night and | really wanted
to take some of the stuff, but I didn"'t. That's when | want
to know about it. I don't want to know about it after he
uses, that's too late." It was apparent from the testimony

at the hearing that Mr. Heflin did not meet this expectation.
He did not make contact with his parole officer or with the
drug program. The parole officer was the person initiating
the contact and after he was unable to get a hold of the
parolee himself, notified the drug program personnel who
made contact with Heflin.
The Board members encourage the development of a trust
relationship by the parolee with whomever he chooses in the

community. The Board members do not automatically revoke
every person's parole when a violation of parole has occurred
be it the use of drugs or any other specific violation. The

Board has in the past had cases in which parolees have
returned to the use of drugs in which parole was not revoked.

Each case must and will continue to be reviewed individually
based upon all information made avai’ ble. The system does
recognize that Mr. Helfin did make some progress while on
parole. The parole officer took note of this and as a

result did not press forward with the District Attorney's
office for a new conviction on the possession of narcotics
found in Mr. Heflin's residence. The Board considered Mr.
Heflin's progress while on parole and the decision handed
down by the Board makes it possible for Mr. Heflin to reapply
for parole at any time.

The Board is certainly concerned about rehabilitation and
reduced recidivism. Having a parolee return to the use of
drugs certainly is not going to decrease recidivism. Because
of the infrequent urinalysis that Mr. Heflin was giving, we
can only speculate how long he would have gone and how much
more deeply he might have become involved in the use of
drugs and possibly further criminal behavior before there
was any intervention. Let me remind you that Mr. Heflin is
not serving time for the possession of drugs, but as a
result of his involvement in an armed robbery with a pistol.
The responsibility for Mr. Helfin if he becomes involved in
serious criminal activity rests with the Board and this is
one of the factors it must seriously consider.
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Considering the many-faceted responsibility of the Board and
taking into the account the testimony of Dr. Rothrock, Gene
Kingrea, Don Allen, Donald Heflin, and the drug treatment

program staff, along with Mr. Heflin's entire file, | believe
any reviewing body would consider the Board's decision
responsible and reasonable. Mr. Heflin is verbal and articulate

himself, and he certainly has a choice of appealing the
Board's decision back to the Board or to the Superior Court
if he feels the action the Board took was clearly mistaken.
For your information, Mr. Heflin advised us at the final
revocation hearing that the chances of his returning to the
use of drugs had he been placed on the same urinalysis
schedule as he was after the preliminary hearing would have

been extremely low. Heflin told us that his giving regular
UA's was very helpful to his continued abstinence from the
use of drugs after the preliminary hearing. Since you
expressed a concern about catching clients before they
become heavily reinvolved with drugs, and since we all know
that clients are high risk for the first six months or more
after release, it would seem to be cost effective in the.
long run to use more frequent urinalysis than the once or
twice a month schedule you had Mr. Heflin on. This whole

set of hearings and Mr. Heflin's reincarceration might have
been avoided if this was your programs' current policy.

I hope this letter has been of some value in clarifying the
Board's position and responsibilities and the fact that a

great deal of other information was considered by the Board
other than that presented by the staff of the Drug Treatment

Center.

SHT/vh
cc: Donald Heflin
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October 19, 1979

Beverly Dunham
P.O. Box 97
Seward, Alaska 99664

Dear Ms. Dunham:
We would like to register our personal and professional

objections to the decision made by the Board regarding
Donald E. Heflin on October 15, 19,9. While we know that in

all liklihood nothing can be done about it now, we would
greatly appreciate your consideration of the following
information. Perhaps it will prove helpful to all of us in

the future.

The Fairbanks Drug Treatment Center has been operational

since April 1974. Since that time we have had contact with
and/or treated over 25n persons with serious addiction
problems. We have learned a great deal and would like to
share some of what we've learned with you. In light of the
above mentioned decision, and because you are all familiar
with his case, we will use Mr. Heflin as an example.

As you know, the FDTC has a long-standing policy pertaining

to Parole Board and Court appearances. We do not appear for
any addict simply because he/she happens to be participating

in our program. Because of Federal confidentiality regulations
we cannot submit negative reports on individuals: we think
our absence speaks for itself. When we do appear it is

because the individual has demonstrated a commitment to
treatment and an ability to take responsibility within the
framework of that treatment. Mr. Heflin has done that and A
much more.

Drug addiction is not merely a social or criminal problem.

It is a serious and often dangerous illness. While addicts
have no known propensity towards psychosis, they—like
millions of other people—often have other emotional problems
that must be dealt with before full recovery can be achieved.
This is not a simple process—nor does it otcur simply
because the addict desires recovery.

1*
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Our experience indicates that successful recovery (or graduation
normally requires 2 -3 years involvement in a structured
treatment program. The exception to this is often people

whose treatment began in prison. While there is no denying

the value of programs inside the prisons, the final treatment
phase must take place in the community where the individual
must cope with daily frustrations and the pressure from

former associates in the drug world.

Mr. Heflin made a meaningful commitment to treatment while
incarcerated. He participated in group and individual
counseling for almost two years prior to applying for parole.
He was also a full-time student during much of that time.
While his progress was significant and his prognosis better

than most, it is neither accurate nor fair to say that he
was completely recovered. Neither the FDTC nor Mr. Heflin
expected any major regression. While we expected "graduation"

within a year or so, we knew that the first year out would
be a difficult and occassionally traumatic one.

The fact that Mr. Heflin experienced serious difficulties

during the fourth month following his release is not at all

unusual. What is unusual is the fact that he sought additional J’JT*
help immediately. Far more common is the addict who denies

any problem and who is afraid to seek help because the very

nature of the problem is a violation of his/her parole or

probation conditions. The end result—and the FDTC has

seen it happen on a number of occassions--is that the individual®. -y
successfully hides the problem, becomes re-addicted and r*4-
eventually, returns to some form of criminal behavior. Mr.

Heflin was quite familiar with this syndrome. He knew that

unless he honestly confronted the problem in the beginning,
his personal growth and eventual success would be seriously

threatened. He also knew that part of the problem (association
with known felons and two occassions of drug abuse) was a

violation of his parole conditions. Mr. Heflin obviously

felt that his need for support and treatment outweighed the S- _j—
risk of being violated. He discussed the problems, in detail, 3* J_
with his employer, his supervisor and the FDTC staff. His

FDTC counselor spoke with his Parole Officer at some length
and advised Mr. Heflin to do the same.
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Since Mr. Heflin has since had his parole revoked and is
currently serving a minimum of three more months in jail, we
now have some serious questions regarding the priorities of
both the Parole Board and the Adult Probation and Parole

O ffice. Participation in a treatment program was a condition
of Mr. Heflin's original release. What is the point of such
a condition if the professional recommendations of the (,

treatment staff are so readily set aside by a board obviously
less experienced in this field? For the average individual
in treatment, situations such as the one experienced by Mr.

Heflin are common in the beginning. When dealt with in an
appropriate manner, they decrease in frequency and soon stop
altogether. Punishment is not an appropriate response in 0, C

this case since Mr. Heflin recognized the problem immediately,
sought help and stopped the behavior prior to being sent
back to jail.

It should be noted that in addition to his obvious commitment
to treatment, Mr. Heflin is a full-time University student,

he has an overall grade point average of 3.4 and has made

the Dean's List twice in the last year and a half. Incarceration
at this time means that he has to withdraw from school— an

event that cani.ot possibly be in his best interest. There hr (n
is, however, no advanced education program at F.C.C. this ~
year. Again, we wonder what anyone hopes to accomplish by -
this action? "7
The argument could be made that had Mr. Ileflin had legal

counsel and had he vigorously denied the Parole O fficer's C
charges, he might still be a free man. There was, after

all, considerable evidence of successful rehabilitation in

other areas of his life. Such an argument, however, was

never considered by Mr. Heflin and would have been in direct
opposition to everything the FDTC is striving for. The fact
remains that our efforts toward helping addicts re-enter A
society and develop some trust in the system are made considerably
more difficult every time that system fails to recognize

genuine effort.
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We do not know why the Board or the Parole Office felt that A
it was necessar to re-incarcerate Mr. Heflin—particularly
in light of the fact that the Preliminary Hearing O fficer

released him. We do know that there were other options.
Incarceration was not recommended by any of the professionals /
involved and cannot possibly be viewed as therapeutic. We k?
would like to believe that rehabilitation and reduced

recidivism are Board priorities. Unfortunately, the decision

in Mr. Heflin's case cannot support such a belief. [+ C

Sincerely,

~rank Gold, EdD
Program Director

David M. Cammack, M.D.V
Medical Director

/ J h uu M ytorZLuxizJ<L~
Bonnie McCorguodal”®)
Program Counselor

Cynthia E. Aiken
Program Counselor

Kitty 1?icotte, LPN
Program Nurse
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3 P 3' JAY S. HAMMOND, Governor
DEPT. OF HEALTH AND SOCIAL SERVICES ALASKA BOARD OF PAROLE
POUCH H-01E
JUNEAU, ALASKA 99811
BOARD OFPAROLE PHONE: (907) 46S-3384

February 6, 1980

Honorable Charles H. Parr
Chairman

House Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Chairman Parr

In order that the Parole Board might be able to adequately
prepare for testimony at the Sunset Review hearing on Thursday,
February 7, 1980, we would respectfully request a copy of

any correspondence your Committee has received regarding the
Board.

We would appreciate receiving the information by noon on
February 7. We will be glad to pick it up or you can contact
us in Room 103, Alaska O ffice Building. Thank you for your
assistance.
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O p inion

A N ativ e

The Alaska Parole Board sp-

Alaskans.. That is Hie assertion
of all Native inmates. You,
the reader, may ask, “Why is
the Alaska Parole Board unfair
to the Natives?”

The parole board is comp-
rised of five mmihi'p There
are three whites, one Native,
and one Black. The Governor
personally appr.nts the u.embers
to the board, it is entirely at
his discretion. J! is the opinion.
Qf the Native inmates nerc at
the Juneau Correctional facility
Ihat two or more Natives or ol
Native lineaee be appointed to
the parole board for the follow-
ing reasons: 50% of more of the
.inmate population arc Natives.
Statistics reveal the Alaska Nat-
ive receives longer.-sentences
than Whiles: furthermore, the
Native has the lowest percentage
af being released on parole.
Therefore, it should he the lop
priority of business for the
Bush Caucus to resolve this
problem. Without some form of
revision, the narolc hoard will
Continue to nc biased to the
Native inmates.

The parole Board has certain
stipulations an inmate must
meet to even be considered as
a possible parolee. The stipula-
tion of having a job is the
Natives’ greatest  drawback.
It is common knowledge to
everyone in the hush areas
that jobs arc virtually noncxis-
tant. Statistics will also verify
this statement.

The majority of Native in-
mates arc from small hush
communities. They do not have
college degrees or any technical
training. All  they know is
fishing, hunting, and trapping
So why not parole them bacx
to their respective villages, as
subsistence lifestylers.

Tundra Times

lo o k s

There is a considerable
amount of controversy on the
defininition if the subsistence
way of life. In my opinion,
subsistence is living in a small
bush community without a reg-

ular job; hunting, fishing, and
trapping for a livelihood. Carv-
ing and making artifacts could
also fit into this category.
There should be a wide gencrliz-
ation in the categorzation of the
subsistence way of life due to
the wide geographical differen-
Ces.

An example is comparing
Kaltag with Point Hope. Both
communities are predominantly
Native and can he categorized
as maintaining a subsistence lile-
style. However, the similarity
ends there. The Point Hope
areas is situated on the north-
west coast of Alaska. The su
rounding area is completely
devoid of trees. The people’s
main source of livelihood s
derived from marine mammals.

such as seals, walrus and whales,
whereas the inhabitants of Ruli-
ng depend chiefly on moose,
bear, and heaver to supply their
major food supplements. Kaltag
also is situated in a wooded
region.

Mypurposc is not to discuss
the pros and cons of living in
either community. It is merely a
hypothetical illustration to show
the wide differences in the sub-
sistence lifestyles due to geo-
graphical locations.

at the

p arole

There are communities where
fishing is the major source of
income. Can inhabitants of such
communites be classified on a
subsistence basis? It is possible
for these people to catch
$10,000, S20.000 or even
S30,0C0 worth of fish in a
season. At some point there
must be a distinction between
being a component of the fish-
ing industry and the subsistence
person. However a fisherman’s
income is highly inconsistent,
depending on the fish spawn.

Can an ivory carver claim to
be a subsistence person when he
is carving up to five or six
thousand dollars of artifacts
yearly.  This figure may be a
bit high or low, depending on
the quantitiy and quality of an
individual’s work. At  what
dollar amount docs the carver
cease being a subsistence indivi-
dual and becomes a sole pro-
prictoi of a small business

enterprise.

This brief background on life
in the bush may seem immaterial
to the parole of Native inmates.
Nothing could be farther from
the truth, based on the following
reasons. (1) Jobs are virtually
npnexistant ill the bush areas;
(2) many Native Inmates have
very little ot not formal educa-
tion or technical skills to secure
jobs in metropolitan areas like
Anchorage or Fairbanks. I'or"
These reasons among others,
once again, | argue tlr: Native
immatc should be granted parole
to his respective village.

While the law will argue
against this issue for the follow-
ing reason; that one law or
stipulation imposed on tone
citizen should pertain to all.
hot all practical purposes |
would be inclined to agree,
however, here lies a very unique
situation.

The Federal Government lias
always introduces special legisla-
tion in the past to deal with
Indian problems. They recog-
nized the various differences and
dealt with them accordingly

August 15, 1979

system

Page Eleven



Fez this very purpose the
Bureau of Indian Affairs was
established. | believe the State
«Government can follow similar
guide lines in setting down
policies to insure the Native
inmate an equal opportunity on
the issue of parole.

1 will state agains, it is my
firm conviction that the Depart-
ment of Corrections should Iift
the stipulation of having a job,
a requisite to the Native seeking
parole- Simply for the reason
there are no jobs in the bush
communities.

It should be not great prob-
lem for state government to
establish a network of acting
parole officers within the vill-
ages. The village councils
cculd be given implcd or expres-
sed powers in determining if
they would be willing to accept
the parolee. They would also
have the power to revoke
should the occasion arise.
Without a doubt, the Depart-
ment of Corrections and its
component the Alaska Parole
Board in conjunction with the
village councils can implement
a feasible program that is long
overdue.

In conclusion, | will sy,
il is the task of the Native
leaders to fight for these re-
forms. Il is now timgjcir the
Bush Caucus to stand in unison,
and shout, we demand equal
treatment for our people

Proposed regulations estab-
lishing procedures for Indian
tribes seeking to form tribal
constitutions or charters or
make changes in existing ones
are being published in the
FEDERAL REGISTER, the Bur-
eau of Indian Affairs announc-
ed today.

The purpose of the new
regulations is to provide uni-
formity and order in holding
elections, authorized by the
Secretary of the Interior, to
vote on constitutions and bylaws
or charters. The proposed
regulations will make this single
set of regulations applicable to
tribes, including those in Okla-
homa and Alaska, now governed
by three different sets of regula-
tions, published and unpublish-
ed.

A significant change, intro-

duced by the proposed regula-
tions, is that petitioning by
tribal members will no longer be
recognized as a way to initiate a
tribal reorganization. The pro-
cess, under the proposed regula-
tions, can only be initiated by
a valid request from a tribe’s
governing body or a represent-
ative committee. 'The purpose
of this change is to require
tribal members to work through
their government rather than
around it. The petitioning
process remaines valid where
tribal constitutions recognize it
and where the Indian Reorgani-
zation Act provides for it as
the means whereby the Secre-
tary of the Interior may be
requested to issue a charter of
incorporation.



SCHEDULE OF PAROLE BOARD

SUNSET REVIEW

Wednesday, February 6

3:00 p.m. - Teleconference testimony:

Anchorage
Ketchikan
Kenai
Dillingham

7:00 p.m. - Teleconference testimony:

Fairbanks
Nome
Bethel
Barrow

Thursday, February 7
3:00 p.m. - In-person testimony:

Juneau

Friday, February 8

3:00 p.m. - Committee consideration
mony

of

testi-
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Bouse of Representatives

Committee ON judiciary Pouch V
State Capitol

Official Bu3ines9 Juneau, Alaska 99811

MEMORANDUM

TO: HOUSE JUDICIARY COMMITTEE
FROM: ROCKY PLOTNICK

DATE: SEPTEMBER 13, 1979

SUBJECT: ALASKA BOARD OF PAROLE

The Alaska Board of Parole has been assigned to this

committee for sunset review. I have started to gather information
about the Parole Board and its duties and will share what | have
with you. Please note these are preliminary findings and more
specific information will be supplied to you.

Before | go any further, a distinction must be made
between parole and probation. Parole is administered by the

Executive Branch and'must proceed sentenced time in prison.
Probation is administered by the Judicial Branch in lieu of prison.
The Alaska Statutes specify when a prisoner is eligible for parole.
AS 33.15.080 says,
"However, no prisoner may be released on parole who has
not served at least one-third of the period of confinement
to which he has been sentenced, or in the case of a Ilife

sentence, has not served at least 15 years." *

¢Effective January 1, 1980, delete "or in the case of a life sentence,
has not serv-d at least 15 years".



The Parole Board is a separate agency within the Depart-
ment of Health & Social Services, and not within the Division of
Corrections. It has an executive director with one clerical person.

There are five part-time members on the Board serving without pay,

though they do get travel costs. The Parole Board conducts hearings

at least quarterly at state correctional institutions. At those
I
hearings parole may be granted, denied, continued (pending), or

revoked.

When parole is revoked it means some law or condition
of parole has been violated. However, it is important to note that

sometimes parole is revoked and then a person is reparoled, never

going back to prison. So while Alaska's revocation rates are higher
than the national average on the attached statistics, in reality
not that many are returning to prison. Also, the revocations are
mainly for technical violations or misdemeanors. An example would

be a parolee getting stopped for having one marijuana joint, a
misdemeanor in Alaska. That person could have parole revoked and
be reparoled at the same time. So in some cases, the revocation

serves as a warning.

The Corrections Master Plan makes several recommendations

for the Parole Board. They include:

1. three full-time members

2. an increase and reorganization of staff

3. change hearing procedure

4. establish a formal appeals process

5. adopt a guideline or matrix system to aid decision

making



6. prepare a manual of policy

7. introduce legislation to allow credit for
"street time" when parole is revoked

8. introduce legislation to allow the release from
parole after two years of successful parole

9. conduct hearings to determine presumptive release
date
10. obtain a common philosophy between fhe Parole Board

and the Division of Corrections

When | met with Sam Trivette, the executive director,
he said he was already working on the recommendations. We went over
each one of them and | plan to follow-up in the future.

As we look at the Division of Corrections, keep in mind

these people effect a person applying for parole. They are responsible
for getting the application to the Parole Board. They make a report
of a person's conduct in prison. Indirectly, the Division of

Corrections does play a very significant part in the parole process.
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PAROLE HEARINGS
PAROLED
CONTINUED
DENIED

OTHER

REVOCATIONS
L3 Mogth
(oEoke,d
4-6 Months
7-12 Months
13-18 Months
19-24 Months
25 Or More Months
TOTAL

AVERAGE PERIOD

OF SUPERVISION
REMAINING

REVOCATION RATE

Cfotl() is,

FELONY REVOCATION
RATE

@ %%

AMIeN'IsACH YEAR THE HOARD PAROLED A FEW
LONG PERIOD OF SUPERVISION
INCLUDES THE 90%

ONLY

ALASKA BOARD OF PAROLE

1975
252
93
133

22

TECH/PELIM

10 3

30

20.3 Mo.

3 1/2 Yr,

Follow Jp
355

STATISTICS

1976
214
53

92

61

TSCH/FETO>j

5

16

16.6 Mo.

mif3 iy
2 /21 Yr,
Follow Up

36%

5.6%

/ (yr, Joffao -vp —

IT INFLATED THE AVERAGE.
WITH UNDER FOUR YEARS OF SUPERVISION LEFT.

1977 , .1.978 1979(First
212 226 91
75 64 34
78 72 30
52 78 27
7 12

TECH/FELON TECH/FELONY TECH/FELONY

19 4 12

17.4 Mo. 15.4 Mo. 18.1

r

Mo,

iAdI-
6 Mot
Follow Up
20%

1 172 Yr.
Foilo.4 Up
31%

5.3% 1.0%

-1% Q

INDIVIDUALS THAT HAD SUCH A
THIS FIGURE
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PAROLE HEARINGS

*« PAROLED

CONTINUED

DENIED

91

34

30

27

PAROLE STATISTICS

1979

37%

33%

30%



PAROLE HEARINGS 221

PAROLED 64 29%
CONTINUED 72 33%
DENIED 78 35%
PAROLED 7 3%

(NOT RELEASED)

*REVOCATIONS:

Technical Violations Felonies
Misdemeanors

1-3 Months 3 (1) 1
4-6 Months 8
7-12 Months 1

13-18 'Months
19-24 Months
25 of More

TOTAL 12 19% 1%

(1) Rape committed in Juneau.

*As of May 1, 1979, shoxt, inconclusive, Follow up.



PAROLE HEARINGS
PAROLED
CONTINUED
DENIED

PAROLED
(NOT RELEASED)

*REVOCATIONS:

1-3 Months
4-6 Months
7-12 Months
13-18 Months
19-24 Months
25 or More

TOTAL 31%

210
73 35%
78 37%
52 2,5%
7 3%

Technical Violations
Midemeanors

19 25%

(1) Armed Robbery Committed in Anchorage.

(2) Burglary (Interstate)
(3) Burglary (Interstate)

(4) Assault (Interstate)

*As of May 1, .1979,

Committed in Washington.
Committed in Texas.

Committed in Louisiana.

6 months to 18 months Follow up.



> HEARINGS
PAROLE
CONTINUED
DENIED
PAROLED
(NOT RELEASED)
*REVOCATIONS:
A 1-3 Months
4-6 Months

*

''1-12 Months
— »

13-18 Months
\

19-24 Months

25 or More

219

49

92

61

17

TOTAL 39%

(1) Possession of Stolen

(2) Armed Robbery,
(3) Robbery,

*As of May 1 ,°1979,

PAROLE STATISTICS

1976

22%

42%

28%

8%

Technical Violations
Misdemeanors

5

6

4

16 33%
Property (Interstate)

Committed in Anchorage.

(Interstate)

18 months to 30 months Follow

committed in New Mexico.

Felonies

<1)1

(2) (3)

Committed in

2
3 6%
New York
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v iew for

News-Miner Bureau

JUNEAU-Alaska’s Parole Board will
be reviewed by the House Judiciary
Committee Wednesday and Thursday
as part of sunset review.

The five-member board, which meets
four times a year, hears and decides
appeals from prisoners eligible for
parole, those who have violated parole,

and those who are on mandatory
release from jail.

Although legislative auditors in a
performance review of the board

recommend that it be continued, they
suggest a number of changes and
procedures for the board.

Board representatives arc expected
to challenge some of the information
contained in the audit report, based on
written responses to audit findings.

Samuel Trivette, parole board
executive director, said that the
auditors were not familiar with

criminal Justice records, and for that
reason some of the audit statistics are
Inaccurately reported.

Fairbanks area residents wishing to
testify before the committee may do so
on Wednesday, beginning at 5:30 p.m.

p

parole

Il an s sunset

b o ar d

local time, at the In-
formation Office.

Written testimony on the board and
its performance should be mailed to the
committee in care of Pouch V, Juneau,
99801.

Parole board members are appointed
by the governor, and do not receive
salaries. Serving on the board are
Conrad Miller, North Pole; Bill Lyons
and Don Kosoff, Anchorage; Beverly
Dunham, Seward and Al Wldmark,
Juneau.

Trivette said that a comprehensive
report on "Parole Guidelines for
Alaska" has just been published and
made available to the judiciary com-
mittee. The 140-page report was funded
by a federal grant.

Chief among auditors’ recom-
mendations arc that the board should
establish specific objectives, maintain
better records to ensure effective
management, prepare and submit
required state audit reports, encourage
public participation in parole-related
matters, and put its regulations In a
form easily understood and available to
the public and inmates.

Legislative



The Alaska Legislature is required by State law to periodi-
cally review activities and accomplishments of various State
boards. In accordance with this requirement, the House Judiciary
Committee will be holding "sunset review" hearings on the Parole
Board on February 6 and /. 1980. Public testimony may be sub-
mitted to the Committee in writing, via select stations on the
State Teleconference Network, or in person.

Persons wishing to submit written testimony should send a
copy of their comments to the House Judiciary Committee, Pouch V,
Juneau, Alaska 98111. Persons in Anchorage, Fairbanks, Nome,
Ketchikan, Barrow, Bethel, Kenai and Dillingham wishing to testify
via the Teleconference Network should contact their community
legislative office for assigned local times. The Teleconference
Network will be available for testimony on the Parole Board only
on Wednesday, February 6.

Anyone may offer testimony in person before the Judiciary
Committee in Room 124 of the Capitol Building beginning at 3:00
p.m., Thursday, February 7, 1980. Further information may be

obtained by calling the Committee at 465-3882.
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State Capitol . Pouch Y . Juneau . 99811
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Alaska Statutes

Title 33. Probation, Prisons, and

Prisoners.

Chapter

05. Probation Administration Act (8833.05.010- 33.05.090)

"0. Interstate Compact on Probation and Parole (& 33.10.-
I 010- 33.10.020)

15. Parole Administration Act "8833.15.010- 33.15.270)

,20. Pardons and Paroles (8333.20.010- 33.20.080)

25. Western Interstate Corrections Compact (8833.25.010- 33.25.050)
30. Frison Facilities (8833.30.010- 33.30.260)

Chapter 05. Probation Administration Act.

Section Section

10. Powers of commissioner Q0 Transfer of jurisdiction over proba-
;20. Duties of commissioner tioner

30. Probation officers as officers of court 70. Arrest of probationer
MO. Duties of probation officers so. Definitions

50. Report of [irobation officer 90. Short title

; Sec. 33.05,010. Powers of commissioner. The commissioner shall
"administer a probation system and enforce the probation laws in the
msuperior court. (82ch 105 SLA 1960)

il Am. Jur. and C.J.S. references. — 15 21 C.J.S. Criminal Law 8§ 1571, 1618; 67
« Am. Jur.. Criminal Law. § 498 ut seq.; 39  C.J.S. Pardons § letscq.

Am. Jur., Pardon, Reprieve and Amnesty,

§881 to 95.

See. 33.05.020. Duties of commissioner, (@ The commissioner
shall appoint and make available to the superior court, where
necessary, qualified probation officers and assistants.

((®)] The commissioner shall fix probation officers”and assistants”

salaries, assign them to the various judicial districts, and shall provide
for their necessary expenses including clerical services and travel. He
may assign to all probation officers and personnel any duties
concerning the administration of the parole system as provided in the
" \arole Administration Act. (82 ch 105 SLA 1960)

Sec. 33.05.030. Probation officers as officers of court, (@ All
probation officers made available to the courts under this chapter shall
be officers of the superior court and subject to the authority of the
superior court.

(D) The appointment of a probation officer shall he entered on the

journal of the court in the judicial district where the probation officer



§33.05.040 Alaska Statutes §33.05.070

shall be assigned, and one copy of the journal entry sent to the
administrative director of courts. (83 ch 105 SLA 1960)

Sec. 33.05.040. Duties of probation officers. A probation officer
shall

(D) furnish to each probationer under his supervision a written
statement of the conditions of probation and shall instruct him
regarding the same;

(2 keep informed concerning the conduct and condition of each
probationer under his supervision and shall report on him tc the court
placing such person on probation;

(3 use all suitable methods, not inconsistent with the conditions
imposed by the court, to aid probationers and to bring about
improvements in their conduct and condition;

(4 keep records of his work, keep accurate and complete accounts of
all money collected from persons under his supervision, give receipts
for money collected and make at least monthly returns of it, make the
reports to the court and the commissioner required by them, and
perform other duties the court may direct;

perform such duties with respect to persons on parole as the
commissioner shall request, and in such service shall be termed a
parole officer. (84 ch 105 SLA 1960)

Sec. 33.05.050. Report of probation officer. When directed by the
court, the probation officer shall report to the court, with a statement
of the conduct of the probationer while on probation. The court may
then discharge the probationer from further supervision and may
terminate the proceedings against him, or may extend the probation, as
shall seem advisable. (85ch 105 SLA 1960)

Sec. 33.05.050. Transfer of jurisdiction over probationer.
Whenever during the period of his probation, a probationer
goes from the judicial district in which he is being supervised to
another judicial district, jurisdiction over him may be transferred,
in the discretion of the court, from the court for the district
from which he goes to the court for the other district, with the concur—
rence of the latter court. Thereupon the court for the district to which
jurisdiction is transferred shall have all power with respect to the
probationer that was previously possessed by the court for the dis—
trict from which the transfer is made, except that the period of
probation shall not be changed without the consent of the sentencing
court. This process under the same conditions may be repeated
whenever during the period of his probation the probationer goes from
the district in which he is being supervised to another district. (85 ch
105 SLA 1960)

Sec. 33.05.070. Arrest of probationer, (a) At any time within the
probation period, the probation officer may for cause arrest the

§33.05.080
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§33.05.080 Probation, Prisons, and Prisoners §33.10.010

probationer whenever found, without awarrant. At any time within the
probation period, or within the maximum probation period permitted
by AS 12.55.080 and 12.55.090, the court for the district in which the
probationer isbeing supervised or, ifhe is no longer under supervision,
the court for the district in which he was last under supervision may
issue a warrant for his arrest for violation of probation occurring
during the probation period. Such warrant may be executed in any
district by the prohation officer or any peace officer in the district in
which the warrant was issued or of any district in which the
probationer is found. If the probationer shall be arrested in any district
other than that inwhich he was last supervised, he shall he returned to
the district in which the warrant was issued, unless jurisdiction over
<him is transferred as above provided to the district in which he is
found, and in that case he shall be detained pending further
proceedings in that district.

jJj (> As speedily as possible after arrest the probationer shall be taken
before the court for the district having jurisdiction over him.
Thereupon the court may revoke the probation and require him to
serve the sentence imposed, or any lesser sentence, and, if imposition of
sentence was suspended, may 1impose any sentence which might
originally have been imposed. (85 ch a*)5SLA 19G0)

Sec. 33.05.080. Definitions. When use® in this chapter, unless the
context otherwise requires,

() ‘“probation" isa procedure under which a defendant, found guilty

of a crime upon verdict or plea, Is released by the superior court subject
to conditions imposed by the court and subject to the supervision of the
probat ion service as hereinafter provided;

I (@ "commissioner" means the commissioner of the Department of
Health and Social Servicesor his designee. (81ch 105 SLA 1900; am 86
"ch 101 SLA 1971)

Effect of niriciHiment. — The 1571 Quoted in Newsom v. State, Sup. Ct.
nnu'mlmcnt substituted "Department of Op. No. 1130 (File No. 2180). 533 F.2d 1)04
Health ~and  Social  Services" for (11)75).

“Department of Health and Welfare” in
paragraph (21.

See. 33.05.090. Short tide. This act may be cited as the Probation
Administration Act. @ 7 ch 105SLA 1900)

Chapter 10. Interstate Compact on Probation and
Parole.

Wl Mion Section
Authorizing governor to execute 20. Definition
1 interstate compact

See. .33.10.010. Authorizing governor to execute interstate
compact. The governor of Alaska is hereby authorized and directed to

| 1*»1%



execute a compact on behalf of the state with any of the United States
legally joining in it in the form substantially as follows:

A COMPACT

Entered into by and among the contracting states, signatories
hereto, with the consent of the Congress of the United States of
America granted by an act entitled "An act granting the consent of
Congress to any two or more states to enter into agreements or
compacts for cooperative effort and mutual assistance in the
prevention of crime ar.d for other purposes.””(Public Law 970, 84th
Congress, Second Session)

The contracting states solemnly agree:

(D) That it shall be competent for the duly constituted judicial and
administrative authorities of a state party to this compact (herein
called “Sending state'), to permit any person convicted of an offense
within such state and placed on probation or released on parole to
reside in any other state party to this compact (herein called "receiving
state”), while on probatior or parole, if:

(@ Such person is in fu. ca resident of or his family residing within
the receiving state and can obtain employment there;

(b) Though not a resident of the receiving state not having his family
residing there, the receiving state consents to such person being sent
there.

Before granting such permission, opportunity shall he granted to the
receiving state to investigate the home and prospective employment of
such person.

A resident of the receiving state, within the meaning of (his section,
isone who has been an actual inhabitant of such state continuously for
more than one year before bis coming to the sending state and has not
resided within the sending state more than six continuous months
immediately preceding the commission of the offense for which he has
been convicted.

(@ That each receiving state will assume the duties of visitation of
and supervision over probationers or parolees of any sending state and
in the exercise of those duties will be governed by the same standards
that prevail for itsown probationers and parolees.

(3 That duly accredited officers of a sending state may at all times
enter a receiving state and there apprehend and retake any person on
probation or parole. For that purpose no formalities will he required
other than establishing the authority of the officer and the identity of
the person to be retaken. All legal requirements to obtain extradition of
fugitives from justice are hereby expressly waived on the part of states
party hereto, as to such persons. The decision of the sending state to
retake a person on probation or parole shall be conclusive upon and not
reviewable within che receiving state. Provided, however, that ifat the
time when a state seeks to retake a probationer or parolee there should

§33.10.01"
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be pending against him within the receiving state any criminal charge,
or he should be suspected of having committed within such state a
criminal offense, he shall not be retaken without the consent of the
receiving state until discharged from prosecution or from
imprisonment for such offense.

(41 That the duly accredited officers of the sending state w MI be
permitted to transport prise icrs being retaken through any and all
states parties to this compact, without interference.

() That the governor of each state may designate an officer who,
acting jointly with like officers of other contracting states, ifand when
appointed, shall promulgate such rules and regulations as may be
deemed necessary to more effectively carry out the terms of this
compact.

(6) That this compact shall become operative immediately upon its
execution by any state as between it and any other state or states so
executing. When executed it shall have the full force and effect of law
within such state, the form of execution to be in accordance with the
laws of the executing state.

(7) That this compact shall continue in force and remain binding
upon each executing state until renounced by it The duties and
obligations hereunder of a renouncing state shall continue as to
parolees or probationers residing therein at the time of withdrawal
until retaken or finally discharged by the sending state. Renunciation
of this compact shall he by the same authority which executed it, by
sending six months" notice in writing of its intention towithdraw from
the compact to the other state party hereto.

(S) Whenever the duly constituted judicial and administrative
"authorities in a sending state shall determine that incarceration of a

Jprobationer or reincarceration of a parolee is necessary or desirable,
. said officials may direct that the incarceration or reincarceration be in

.a prison or other correctional institution within the territory of the 1 wohifirt:
receiving state, such receiving state to act in that regard solely as agent
for the sending state. wMzzv

(9 As used in this amendment, the term “Feceiving state" shall he
construed to mean any state, other than the sending state, in which a
parolee or probationer may be found, provided that said stale isa party
to this amendment.

(10) Every state which adopts this amendment shall designate at
lenst one of itscorrect o ml institutions as a "Compact Institution®’and
shall incarcerate persons therein as provided in subsection (8) hereof
unless the sending and receiving state in question shall make specific

ontractual arrangements to the contrary. All states party to this

nendnient shall have access to "Compact Institutions” at all
reasonable hours for the purpose of inspecting the facilities thereof and
for the purpose of visiting such of said state3 prisoners as may be
confined in the institution.
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(11) Persons confined in "Compact Institutions””under the terms of
this compact shall at all times be subject to the jurisdiction of the
sending state and may at any time be removed from said “Compact
Institution”” for transfer to a prison or other correctional institution
within the sending state, for return to probation or parole, for
discharge, or for any other purpose permitted by the laws of the
sending state.

(12) All persons who may be confined in a "Compact Institution””
under the provisions of this amendment shall be treated in a
reasonable and humane manner. The fact of incarceration or
reincarceration in a receiving state shall not deprive any person so
incarcerated or reincarcerated of any rights which said person would
have had if incarcerated or reincarcerated in an appropriate institution
of the sending state; nor shall any agreement to submit to
incarceration or reincarceration under the terms of thisamendment be
construed as a waiver of any rights which the prisoner would have had
if he had been incarcerated or reincarcerated in any appropriate
institution of the sending state, except that the hearing or hearings, if
any, to which a parolee or probationer may be entitled (before
incarceration or reincarceration) by the laws of the sending state may
be had before the appropriate judicial or administrative officers of the
receiving state. In this event, said judicial and administrative officers
shall act as agents of the sending state after consultation with
appropriate officers of the sending state.

(13) Any receiving state incurring costs or other expenses under this
amendment shall be reimbursed in ihe amount of such costs or other
expenses by the sending state unless the states concerned shall
specifically otherwise agree. Any two or more states party to this
amendment may enter into supplementary agreements determining a
different allocation of costs as among themselves. (82 ch 138 SLA 1957;
am 8lch 106 SLA 1060)

Al.R reference. — Validi'y of probation
on condition of leaving state of locality, 70
ALR 100.

See. 33.10.020. Definition. As used in thischapter the term “State"
means the several states and the Commonwealth of Puerto Rico, the
Virgin Islands and the District of Columbia. (81ch 138 SLA 1957)

Chapter 15. Parole Administration Act.

Section Section
10. State board of parole Q0 Considerations in determining eligi-
15. Executive director bility for parole
20. Compensation and expenses 70. Order for parole
30. Governor to advise of duties and call ~ 80. Granting of parole
board meeting 90. Revocation of parole
«10. Payment of board expenses 100. Adoption of rules and holding of
50. Duty of board to consider those meetings
eligible for parole 110. Authon'y of board to issue process

CIO
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Section Section
120. Board may releaseprisoners to 200. Retaking of parole violator

answer process 210. Execution of warrant to retake parole
130. Orders, records, and annual report violator
140. Protection of records 220. Revocation upon retaking parolee

150. Duties of the commissioner 230. Fixing eligibility for parole at time of

160. Delegation of duties to executive sentencing

director 240. Applicability to persons on parole or
170. Commissioner may assign duties of incarcerated

probation officers to parole officers 250. Administrative Procedure Act inap-
180. Persons eligible for parole plicable

260. Definitions
270. Short title

190. Release and terms and conditions of
release

7Sec. 33.15.010. State board of parole. There isin the department a
bi*ard of parole consisting of five members to be appointed by the
governor, subject to confirmation by a majority of the members of the
legislature in joint session. One of the members, who shall be chairman
of the board, shall be a person with training or experience in the field
of probation and parole, and he may be an official or employee of the
department but may not be an official or employee of the division of
corrections. The term of each of the other four members of the board is
four years and until his successor is appointed and qualifies.
Successors are appointed in the same manner as provided for the board
members first appointed. A vacancy shall be filled for the unexpired
term. (82 ch SI SLA 1960; am 81ch 5 SLA 1964; am &1lch 106 SLA
196S; am 83 ch 107 SLA 1969; am &s ch 32 SLA 1971)

Effect of amendment. — The 1971 Am. Jur., ALR and C.J.S. references,

amendment substituted “division of — 15 Am. Jur., Criminal Law. 88 443,4*9,
corrections”  for "youth and adult 498, 499, 520; 39 Am. Jur., Pardon,

authority"” in the .itcond sentence.

| Legislative committee reports. — For
.egislativec committee report on ch. 106,
SLA 1968 (CSHB 465), sec 1968 House
jfournal, p. 515. For report on ch. 32, SLA
1571 (HB 111 ami. see 1971 House Journal.
p. 138.

Cited in Hear v. State, Sup. Ct. Op. .Vo.
470 (File No. 813), 139 P.2d 432 (1968).

Reprieve and Amnesty, §} 81 to 95.

Statute conferring power upon
administrative body in respect to parole of
prisoners or discharge of parolees, as
unconstitutional infringement of power of
executive, 143 ALR 1488.

‘24 CJ.S. Criminal Law tjtj 1571,
15S2, 1618; 67 C.J.S. Pardon 5 1 et
seq.

Sec. 33.15.015. Executive director. The board shall hire an
executive director who has training and ixperiencc in the field of
probation and parole. The executive director shall serve as the
executive officer for th » board in the accomplishment of its functions.
He shall serve the board at tl.. pleasure of the governor. ($ 1ch 80 SLA
1972)

Sec. 33.15.020. Compensation and expenses. The members of the
urd, other than the chairman, shall not receive salaries but are
entitled to compensation per day at an amount to be set by the
governor for every day they are in session, and a per diem and travel
allowance as provided bv law. The chairman is not entitled to a salary
or compensation for day." he attends a session of the board, but is

VG, . °



Sec. 33.15.080. Granting cfparole [Effective until January 1.1980J.

The trial court is not required to advise
of parole minimumes, or of its authority to
fix parole eligibility, under the terms of
Criminal Rule 11. Morgan v. State, Sup. Ct.
Op. No. 1663 (File No. 2894), P.2d
(1978).

Rut it is preferable for court to so

than the minimum of one-ihrd of the term
required to be served for eligibility for
parole. Morgan v. State, Sup. Ct Op. No.
1663 (File No. 2894), P.2d (1978).
Applied in Thomas v. State, Sup. Ct. Op.
No. 1445 (File No. 2723), 566 P.2d 630
(1977); Post v. St3te, Sup. Ct. Op. No. 1642

inform defendant — While it is not (File No. 2851), 580 P.2d 304 (1978).

necessary for the court to inform the Quoted in State v. Lancaster, Sup. Ct.
defer 'ant of the possibilities with ~ Op. No. 1247 (File No. 2571), 550 P.2d 1257

refel -e to parole, it is preferable for a  (1976).
cout. to so inform the defendant, Stated in Creed v. State. Sup. Ct. Op. No.

particularly if the court is imposing more 1553 (File No. 3638), 573 P.2d 1379 (1978).

Sec. 33.15.080. Granting of parole [Effective January 1,1980], If it
appears to the board from & review that a prisoner eligible for parole
will, in reasonable probability, live and remain at liberty without

violating the laws, or without violating the conditions imposed by the
board, and if the board determines that his release on parole is not
incompatible with the welfare of society, the board may authorize the
release of the prisoner on parole. However, no prisoner may be released
on parole who has not served at least one-third of the period of
confinement to which he has been sentenced. (83 ch 81 SLA 1960; am
81ch 110 SLA 1974; am &14 ch 166 SLA 1978)

Effect of amendment. sentence, has not served at least 15 years"
The 1978 amendment, effective January  from the end of the section.
1, 19S0, deleted "or in the case of a life

-nun. t$6 ch 81 SLA 1960)

See. 33.15.070. Order for parole. An order for parole shall contain
the conditions imposed, including the fixing of the parolee 3 residence,

which may be changed in the discretion of the board. (83 ch 81 SLA
1960)

Sec. 33.15.080. Granting of parole. If itappears to the board from
a review that a prisoner eligible for parole will, in reasonable
probability, live and remain at liberty without violating the laws, or
without violating the conditions imposed by the board, and if the board
determines that his.release on parole is not incompatible with the
welfare of society, the board may authorize the release of the prisoner
on parole. However, no prisoner may be released on parole who has not
served at least one-third of the period of confinement to which he has
been sentenced, or in tha case of a life sentence, has not served at least
15 years. (83ch 81 SLA 1960; am &1ch 110 SLA 1974)

Effect of amendment. — The 1974
amendment added the second sentence.
Sec. 33.15.090. Revocation of parole. The board may revoke the

parole granted to a prisoner for violation of a law or ordinance, or
condition imposed by the board. (83 ch 81 SLA 1960)

Sec, 33.15.100. Adoption of rules and holding of meetings. The
board shall adopt rules which it considers necessary or proper with
respect to the eligibility of prisoners for parole, the conduct of parole
hearings, and conditions of release to be imposed on parolees. The

(10
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board shall meet as often as it finds necessary, but itshall meet at least
twice each year. Three members constitute a quorum for the conduct of

business. (83 ch SI SLA 1960; am 82ch 5SLA 1964)

No rules promulgated by the parole
board regarding eligibility of prisoners for
parole have been brought to the attention
of the supremo court. Robinson v. State,
Sup. Ct. Op. No. 691 (File No. 13441, 484
P.2d 6S6 (1971).

Rules should be adopted as soon ns
practicable. — Concerning sentencing,
sentence appeals, and parole matters in
general, the supreme court believes it
Would be of benefit to all concerned if, as
soon as practicable, the parole board, in
.conformity with this section, adopted rules
‘regarding eligibility of prisoners for
parole, the conduct of parole hearings, and
conditions of release to be imposed on
parolees. Robinson v. State. Sup. Ct. Op.
No. 691 (File No. 13441, 484 P.2d 686

The question of when a prisoner is
clogible for parole when consecutive
sentences are imposed is of considerable
significance not only 1O the prisoner and
the state, but also to the supreme court in
carrying out its sentence review functions.
If, under present practices and policies of
the parole board, the accused is ineligible
for parole until he has served all of an
initial seven-year sentence and some
portion of a consecutive sentence, then the
supreme court would view the consecutive
sentence as excessive and contradictory of
the goal of rehabilitation in the
administration of our system of criminal
justice. Robinson v. State, Sup. Ct. Op. No.
691 (File No. 13441, 484 P.2d 686 (19711

(1971).

Sec. 33.15.110. Authority of board to issue process. The board
may issue subpoenas and subpoenas duees tecum, and may issue
warrants to retake a parole violator. (83 ch 81 SLA 1960)

Sec. 33.15.120. Hoard may vrelease prisoners to answer
process. Ifa court of this stale, another state, or the United States, or

other authority issues a warrant charging a prisoner with a crime, the
board may release the prisoner on parole to ansu r the warrant. IS 3 ch

alal SLA 1960)

I Sec. 33.15.130. Orders, records, and annual report, (@ If three
members of the board are present at a meeting, all decisions of the
"board shall receive not less than two affirmative votes, If more than
three members are nrcsent at the meeting, all decisions shall receive
not less that, three afiirmativc votes.

(h) The board shall keep a record of its acts and shall notify the
commissioner of its decisions relating to prisoners considered for
parole. At the close of each fiscal year the board shall submit to the
governor, the commissioner, and the attorney general, a report
containing statistical and other data of its work, including research
studies which 1t may make of probation, sentencing, parole or related
functions, and a computation and analysis of dispositions in criminal
matters by the courts in the state. (84 ch 81 SLA 1960; am 33 ch5SLA
1964)

Sec. 33.15.140. Protection of records. The pre-parole reports
submitted to the hoard are privileged and shall not be disclosed to
anyone other than the board, the sentencing judge, the prosecuting
attorney, or others entitled under this chapter to receive the
information. However, the board or court may permit a prisoner, his



Sec. 33.15.180. Persons eligible for parole [Effective January 1,
1980]. (@ A state prisoner other than a juvenile delinquent, wherever
confined and serving a definite term of over 180 days or a term the
minimum of which is at least 181 days, and who is not imprisoned in
accordance with AS 12.55.125(c)(1), ©@©@, ©®), DD, DO, ©Q, or
®©(@, whose record shows that he has observed the rules of the
institution in which he is confined, may, in the discretion of the board,
be released on parole, subject to the limitation prescribed in &S0 and
230(a)(1) of this chapter.

(b) A state prisoner who has been imprisoned in accordance with AS
12.55.125(a) or (b) may not be released on parole until he has served at
least the prescribed minimum term of imprisonment.

(© A state prisoner imprisoned inaccordance with AS 12.55.125(c)(1),
©0O, ©B), O, DO, E©W, or )@ who is released under AS
33.20.030 shall be placed on parole for the period specified in the
certificate of deduction, subject to written rules and conditions imposed
by the board or his parole officer. (87 ch 81 SLA 1960; am &34 ch 43
SLA 1964; am 89 ch 68 SLA 1965; am &2 ch 110 SLA 1974; am &8 15,
16 ch 166 SLA 1978)

Effect of amendment.

The 1978 amendment, effective January
1,1980, inserted "and who ir not imprisoned
in accordance with AS 12.55.125(c)(1), (c)(2),
(€X3), (d)(2), (d)(2), (e)(1), or (e)(2)" in present
subsection (a) and added subsections (b)
and (c).

Editor's note. — Section 23, ch. 166, SLA
1978, effective January 1,1980, provides, in
subsection (d): "AS 33.15.180, as amended
in secs. 15 and 16 of this Act, applies only
to persons imprisoned for crimes
committed on or after the effective date of
this Act.”
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attorney, or other person having a interest in it to
report or a part of itwhen the best interest or welfare of the prisoner
makes itdesirable or necessary. (85ch 81 SLA 1960)

Sec. 33.15.150. Duties of the commissioner. The commissioner is
charged with the administrative duties and responsibilities necessary
to

(1) conduct investigations of prisoners eligible for parole as the
board requests;

(2) supervise the conduct of parolees and institute programs for
reform and rehabilitation of parolees as the board requests;

(3) appoint and assign parole officers and personnel to the judicial
districts in the state and to train and supervise parole officers and
personnel ;

(4) keep records, files and accounts as the board requests. (86 ch 81
SLA 1960)

Sec. 33.15.160. Delegation of duties to executive director. The
commissioner may delegate all or part of the administrative duties and
responsibilities specified in & 150 of this chapter to the executive
director of the board. (86 ch 81 SLA 1960; am 82ch 30 SLA 1972)

Effect of amendment. — The 1072
amendment substituted "executive direc-
tor" for "chairman."

Sec. 33.15.170. Commissioner may assign duties of probation
officers to parole officers. The commissioner may assign the duties of
probatior officers as provided in the Probation Administration Act to
personnel appointed under &150 (3) of this chapter, @ 6 ch-81 SLA 1960)

Sec. 33.15.180. Persons eligible for parole. A state prisoner other
than a juvenile delinquent, wherever confined and serving a definite
term of over 1SO days or a term the minimum of which isat least 181
days, whose record shows that he has observed the rules of the
institution in which he isconfined, may, in the discretion of the board,
be released on parole, subject to the limitation prescribed in &880 and
230 (@ (D of this chapter. <87 ch 81 SLA 1960; am 834 ch 43 SLA 1964;
am 89ch 68 SLA 1965; am & ch 110 SLA 1974)

Effect of amendment. — The 1974 Quoted in Faulkner v. State, Sup. Ct.
amendment added “subject to limita- Op. No. 606 (File No. 885l. 445 P2d 815
tion prescribed in 88 80 and 230 (a) (1) of (19(58); Robinson v. State, Sup. Ct. Op. No.
this chapter" to the end of the section. 691 (File No. 1344), 484 J.2d 686 (1971).

Chapter 43, SI,A 19154, inapplicable to
offense committed before October |,

1904. — See 19(%4 Op. Att'y Gen., No. 8.

See. 33.15.190. Release and terms and conditions of release. The
hoard may permit a parolee to return to hishome ifitis in the state, or
to go elsewhere in the state, upon such terms and conditions, including
personal reports from the paroled person as the board prescribes. The
hoard may permit the parolee to go into another state upon terms and

10
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conditions as the board prescribes, and subject to the provisions of any
compact executed under the authority of ch. 10 of this title and
amendments to it A prisoner released on parole remains in the legal
custody of the board until the expiration of the maximum term or
terms to which he was sentenced, less good time allowances provided
by law. While in the custody of the board, a person is subject to the
disabilities imposed by AS 11.05.070. (88 ch 81 SLA 1960)

Section held unconstitutional. — This
section, insofar as it suspends, in
conjunction with AS 11.05.070, the access
of parolees to civil courts, violates the due

jprocess clauses of the Alaska and United
I States constitutions. Bush v. Reid. Sup. Cf.
,Op. No. 073 (File No. 18111, 516 P.2d 1215
1(10731.

AS 11.05.070 and this section combine to
deny a parolee the right to initiate civil
1suit; hut such denial of access to the civil
courts is a violation of due process and
equal protection provisions of the Alaska
and United States constitutions. State v.
McCracken. Sup. Ct. Op. No. 078 (File No.
178U, 520 P.2d 787(1073).

A parolee denied access to the judicial
process by reason of his custodial status is
thereby condemned to suffer a grievous
loss of property rights protected by the
due process clause of the 11th amendment

. of the United Stales Constitution. The
supreme court would reach an identical
result in interpreting the due process
.provisions of the Alaska Constitution
(alone. Bush v. Reid, Sup. Ct. Op. No. 973
I (File No. 18111, 516 P.2d 12150973).

The state, by this section and 11.05.070,

‘denies parolees the right of access to the
; civil courts possessed by other persons.
The state interest in denying parolees this
right satisfies neither the “compelling
state interest" test applied when a
"fundamental right" is at stake, nor the
traditional, more lenient "rational basis"
test otherwise applicable. Bush v. Reid,
Sup. Cl. op. No. 973 (File No. 18111, 516
P.2d 1215(1973).

Since there is neither a "compelling
st. te interest" nor a "rational basis" for
ill; state's denial to parolees of the right to
iritinte civil actions, this section denies
parolees the “equal protection of the laws,"
in violation of the Alaska and United

ales constitutions. Bush v, Reid, Sup. Ct.

No. 973 (File No, 1811), 516 P.2d 1215
/>973L

Although the state has a legitimate
interest in restricting some activities of
parolees, prohibiting a parolee from
initiating civil actions has no logical
connection with such an interest. Bush v.

Reid, Sup. Ct. Op. No. 973 (File No. 18-41),
516 P.2d 1215 0 973).

The administration of a parole system
differs so substantially from the
administration of a prison that the reasons
for denying convicts while imprisoned
access to civil courts cannot logically
support the “civil death™ of parolees. Bush
v. Reid, Sup. Ct. Op. No. 973 (File No.
18-11), 516 P.2d 1215(19731.

The only pertinent interest is preventing
behavior which is detrimental to the
restoration of a parolee into normai
society. Since the parolee is no longer
incarcerated, there is no justification
based on the furthering of smooth penal
administration. Bush v. Reid, Sup. Ct. Op.
No. 973 (File No. 1841), 516 P.2d 1215
(19731.

The parolee’s ability to avail himself of
the civil judicial process in order to
vindicate his rights and protect his
property interests in fact furthers, rather
than restricts, the parolee’s constructive
development and restoration into normal
society. Bush v. Reid, Sup. Ct. Op. No. 973
(File No. 18-11>516 P.2d 1215 (1973).

Since this section nnd AS 11.05.070
deny parolees right to initiate civil suit.
— In light of the absence of indications of
legislative intent to distinguish the use of
"the civil rights" in AS 11.05.070 from “all
civil rights,” and the strong common law
authority holding that convicts are denied
civil access to the courts, the supreme
court held that AS 11.05.070 and this
section combine to deny parolees the right
to initiate civil suit. Bush v. Reid, Sup. Ct.
Op. No. 973 (File No. 18111, 516 P.2d 1215
(1973).

AS 11.05.070 and this section when read
together clearly indicate that a parolee's
civil rights, similar to those of a pris-
oner, remain suspended during the time
he is in the custody of the parole board.
Buah v. Reid, Sup. Ct. Op. No. 973 (File
No. 18-11), 516 P.2d 1215 (1973).

This section expressly states that a
parolee is subject to the disabilities
imposed by AS 11.05.070. Slate .
McCracken, Sup. Ct. Op. No. 978 (File No.
17811 520 P.2d 787(1973).

MISIK
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The right to initiate civil suit is a right
suspended by AS 11.05.070, and under
this section, parolees—similar to convicts
—are subjectto this disability. State wv.
McCracken. Sup. Ct. Op. No. 978 (File No.
1781), 520 P.2d 787(1973).

The bar to access o the civil courts is
absolute and no ameliorative device
exists. Bush v. Reid, Sup. Ct. Op. No. 973
(File No. 1841), 516 P.2d 1215 (1973).

Property rights impaired by depriving
parolee access to courts. — See Bush V.
Reid, Sup. Ct. Op. No. 973 (File No. 1841),
516 P.2d 1215(1973).

Supreme court not impeded by
narrower United States supreme court
holding. — Finding that “civil death" of
parolees violates the spirit and intention of
the Alaska Constitution, the supreme
court would not be impeded in its
constitutional progress by a narrower
holding of the United States supreme
court. Bush v. Reid, Sup. Ct. Op. No. 973
(File No. 1841), 516 P.2d 1215(1973).

Holding in Bush v. Reid to be applied
prospectivcly. — The holding in Bush v.
Reid, Sup. Ct. Op. No. 973 (File No. 1841),
516 P.2d 1215 (1973), is to he applied
prospectivcly, not retroactively. State v.
McCracken. Sup. Ct. Op. No. 978 (File No.
17811,520 P.2d 787(1973).

After December 14. 1973, the date of the
opinion in Bush v. Reid, Sup. Ct. Op. No.
973 (File No. 1841). 516 P.2d 1215 (1973),
time spent on parole shall not toll the

statute of limitations, provided however,
that any person on parole as of that date
shall, in any event, have one year from
thai date within which to bring an action.
State v. McCracken, Sup. Ct. Op. No. 978
(File No. 1781), 520 P.2d 787 (1973).

If the supreme court were to give
retroactive effect to its holding in Bush v.
Reid, Sup. Ct. Op. No. 973 (File No. 1841),
516 P.2d 1215 (1973), the statute of
limitations would have begun to run upon
a parolee's release on parole in 1969, but
under the wording of the statutes then in
effect, a parolee had no right to bring su:t
during the time he was on parole. Thus, a
parolee might totally lose his right to
bring a civil suit, rather than having that
right merely suspended during time of
sentence. Stale v. McCracken. Sup. Ct. Op.
No. 978 (File No. 17811 520 P.2d 787
(1973).

For example, if the time of parole was
longer than two years, the statute of
limitations would bar any action; and the
combination of AS 11.05.070 and this
section would have prevented filing at any
point before release from parole. Such a
result would he inconsistent with the
legislative intent to suspend, not abolish,
the exercise of civil rights while
imprisoned or on parole, and would result
in violation of due process. State wv.
McCracken, Sup. Ct. Op. No. 978 (File No.
1781), 520 P.2d 787(1973).

Sec. 33.15.200. Retaking of parole violator. A warrant for the
retaking of a state prisoner who violates his parole may be issued only
by the board or a memberJof itand the warrant shall issue within the
maximum term or terms towhich the parolee was sentenced. A parole
violator may be retaken with or without a warrant for violation of a
term of parole. The unexpired term of imprisonment of the parolee
shall he served and begins to run from the date he is returned to the
custody of the commissioner under the warrant, and the time the
prisoner was at liberty on parole does not diminish the time he was
sentenced to serve. (89 ch 81 SLA 1960)

Atlt  rc'rfrcnccs.  —  Parole  as
suspending running of sentence, 28 ALR
947.

Right lo notice and hearing before
revocation of parole or conditional pardon,
54 ALR 1474; 132 ALR 1254; 29 ALR2d
1074.

Extradition of paroled convict. 73 ALR
422.

Sentence for new offense committed
while accused was at law on parole or
conditional release, as concurrent or
consecutive, 11C-ALR 811.

See. 33.15.210. Execution ofwarrant to ictakc parole violator. A
parole officer or an officer of a state prison facility, or a pt :son facility
made available to the state under contract, or a peace officer
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authorized to serve criminal process in the state shall execute the
warrant by taking the prisoner and confining him in a prison facility
designated by the commissioner. A parolee who violates his parole may
be retaken by a parole officer without a warrant and returned to the
prison facility designated by him. (810 ch 81 SLA 1960)

Sec. 33.15.220. Revocation upon retaking parolee, (@ Upon the
retaking of a parolee, a peace officer making the arrest shall notify the
parole officer. The parole officer upoi making the arrest, or being
notified by a peace officer of an arrest, shall immediately notify the
board, or a member of the board. If the retaking iswithout a warrant,

< the parole officer shall submit to the board, or a member of it, a report

in writing indicating in what manner the parolee violated the terms
and conditions of his parole. The board shall have the parolee brought
before it without unreasonable delay for a hearing on the violation

< charged, under such rules as the board adopts. If the violation is

established, the board may then, or at any time within its discretion,
revoke the order of parole and terminate the parole or change the
terms and conditions of parole, or impose additional conditions. The
parolee may waive the hearing provided for in this section.

() If parole is revoked and terminated, the prisoner is subject to
serve the remainder of the term to which he was sentenced as provided
in 8200 of this chapter. The board may require the prisoner to serve
only a part of the term towhich he was sentenced. If the hoard does not
terminate all or part of the parole, the parolee shall be released from
confinement and continue on parole under the terms and conditions the
board prescribes. (811 ch 81 SLA 1960)

Sec. 33.15.230. Fixing eligibility for parole at time of
sentencing, (@) Upon entering a judgment of conviction, the court
having jurisdiction to impose sentence, when in itsopinion the ends of
justice and best interests of the public require that the defendant be
sentenced to imprisonment for a term exceeding one year, may

(D) designate in the sentence of imprisonment imposed a minimum
term at the expiration of which the prisoner iseligible for parole, which
term shall be at least one-third of the maximum sentence imposed by
the court; or

(@ fix the maximum sentence of imprisonment to be served, in
which case the court may specify that the prisoner is eligible for parole
at the time the board determines.

() Upon commitment of a prisoner sentenced to imprisonment
under (@) of this section, the commissioner, under such regulations as
the board prescribes, shall have a complete study made of the prisoner
and shall furnish to the board a summary report together with any
recommendations which, in his opinion, would be helpful in
determining the suitability of the prisoner for parole. This report may
include, but shall not be limited t, dat? regarding the prisoner3

18 p
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previous delinquency or criminal experience, circumstances of his
social background, his capabilities, his mental and physical health, and
such other factors considered pertinent. The board may make such
other investigation as it considers necessary.

(©) Parole officers and government bureaus and agencies shall
furnish the board information concerning the prisoner, and, whenever
not. incompatible with the public interest, their views and
recommendations with respect to the parole disposition of his case.

(@l The board may adopt rules and regulations for the supervision,
discharge from supervision, or recommitment of paroled prisoners, @
12ch 81 SLA 1960; 835 ch 43 SLA 1964; 810 ch 68 SLA 1965; am &3 ch

110 SLA 1974)

Effect of amendment. — The 1971
amendment substituted "shall be *» least”
for "may bs less than, but snail not be
more than" in paragraph 111 of subsection
@-

Editor's ;aote. — Former AS 33.15.2,70
was repealed by ch. -13 >35, SLA 19tU.
Present AS 33.15.230 was added by ch. 08,
j' 10, SLA 1905 and contains the identical
language of the original section.

Denial of eligibility for pnrolc is
illegal under this section. Sonnier v. State,
Sup. Ct. Op. No. 085 (File No. 13321, 483
P.2d 1003(1971).

Sentence providing for eligibility for
parole only nfler one-third of 10-year
sentence served. — Where the trial judge
imposed a sentence of 10 years in prison
for rape with the provision that defendant
would not be eligible for parole until he

See. 33.15.240. Applicability

had served a full one-third of that
sentence, and the transcript revealed tl. .t
the judge imposed the sentence he did for
the purposes of reaffirmation, deterrence,
and protection, but not for rehabilitation,
the supreme court concluded on the basis
of the judge's comments that proper
factors were considered and that the judge
had a reasoned basis for the sentence
imposed. Gordon v. State, Sup. Ct. Op. No.
831 (File No. 1535), 501 P.2d 772 11972).

Applied in Gullard v. State. Sup. Ct. Op.
No. 791 (File No. 1606), 497 P.2d 93 119721;
Newsom v. State, Sup. Ct. Op. No. 909
(File No. 172G), 512 P.2d 557 (1973).

Quoted in Faulkner v. State. Sup. Ct.
Op. No. 500 (File No. 8851 445 P.2d 815
(19681; Robinson v. State, Sup. Ct. Op. No.
691 (File No. 1344), 484 P.2d 686119711

lo persons on parole or

incarcerated. This chapter applies to all persons convicted anti
sentenced in the superior court and the district courts of this state, and

to all persons convicted of a crime punishable under laws enacted by
the Alaska Territorial Legislature who were convicted and sentenced
before Alaska became a state or before the Alaska state court system
was in operation. (813 ch 81 SLA 1960; am §1ch 38 SLA 1961; am 83

ch 24 SLA 1966)

The state parole board lias no
jurisdiction to bear parole hearings of
prisoners convicted under territorial law
prior to statehood who are confined in
federal penitentiaries. Moody v. State, 1
Alas. L.J, No. 12, p. 7 (Dec., 1963). See also
Moody v. State, Sup. Ct. Op. No. 221 (File
No. 401), 392 P.2d 466 (19641

Nor has supreme court jurisdiction lo
hear petition for writ of habeas corpus.
— Until some federal court determines
that federal authorities are unlawfully
exercising their parole authority over a
prisoner convicted under Alaska territorial

law prior to statehood, whose case has
been finally determined, or until such time
as (he federal authorities relinquish
jurisdiction over him, the supreme court
has nojurisdiction to hear or consider such
prisoner's petition for a writ of habeas
corpus. Moody v. State, Sup. Ct. Op. No.
221 File No. 4011 392 P.2d 466 (1964). See
also Moody v State, 1 Alas. L.J. No. 12. p.
7 (Dec., 19631.

As such prisoners are select to sole
jurisdiction of United S. .es parole
bourd. — A federal prisoner is subject to
the sole jurisdiction of the United States

§33.15.250
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parole board, and therefore not entitled to  statehood, to the state parole board.
a parole hearing before the Alaska parole Moody v. State. Sup. Ct. Op. No. 221 (File
board. Moody v. Staty Sup. Ct. Op. No.  No. 401), 392 P.2d 466 (1964). See also
221 (File No. -IOIt, 392 P.2d 466 (1964). See  Moody v. State, 1 Alas. L.J. No. 12, p. 7
also Moodv v. State, 1 Alas. L.J. No. 12. p.  (Dec.. 1963).
7 (Dec., 1963). In the absence of some directive from
State courts generally have "no power  the legislature of the territory of Alaska
1t require a federal jailer to produce a , imposing a duty upon the parole board to
federal prisoner, and federal authorities  assume jurisdiction over applications for
would or should honor a wrP '‘rccted to it  parole of prisoners convicted under
or any of its officials only if tne petitioner  territorial law prior to statehood whose
is not exclusively a federal prisoner. cases had been finally determined, the
Moody v. State, Sup. Ct. Op. No. 221 (File  supreme court has no jurisdiction, since
No. 4011 392 P.2d 466 (1964). See also  the Statehood Act, 88 13,14,15,16,17, and
Moody v. State. 1 Mas. L.J. No. 12, p. 7 « IS. apply only to the judicial branch of the
(Dec.. 1963). government and not to the executive, and
There is no law enacted by Congress, nor  the parole board is, without question, a
has the federal government entered into  branch of the executive department of the
an agreement with the state, transferring  government. Moodv v. State, Sup. Ct. Op.
jurisdiction over prisoners convicted, No. 221 (File No. 401). 392 P.2d 466 11964).
.whose cases, under territorial statute, See also Moody v. State, 1 Alas. L.J. No.
were  finally determined prior to 12, p. 7 (Dec., 1963).

Sec. 33.15.250. Administrative Procedure Act inapplicable. The
Administrative Procedure Act (AS 44.62) does not apply to this
chapter. (814 ch SI SLA 1960)

Sec. 33.15.260. Definitions. In this chapter

(1) "board" means the Board of Parole;

(@ "commissioner” means the commissioner of the Department of
eHealth and Social Services or his designee;

(3 "parole” means the release of a prisoner to the community by the
parole board before the expiration of his term, subject to conditions
Imposed by the board and subject to its supervision.

(4 "department" means the Department of Health and Social
(Services. (j 1ch 81 SLA 1960; am 86ch 104 SLA 1971)

Effect of amendment. — The 1971 "Department ol Health and Welfare” in

amendment substituted "Department of paragraphs (2) and (4).
Health  and Social ~ Services"  for

Sec. 33.15.270. Short title. This chapter may he cited as the Parole
Administration Act. ( 15ch 81 SLA 1960)

Cited in Bear v. State, Sup. Ct. Op. No.
170 (File No. 813), 439 P.2d 132 (1968).

Chapter 20. Pardons and Paroles.

Article

1 Remission of Sentences ($$ 33.20.010—33.20.060)
Power of Governor to Grant Pardons, Commutations and Reprieves (88
33.20.070-33.20.0110)



Sec. 33.20.010. Computation of good time [Effective Januar

AJOW
y 1,

1980] Notwithstanding AS 12.55.125(F)(3) and (g)(3), each prisoner
convicted of an offense against the state and sentenced to imprisonment,
whose record of conduct shows that he has faithfully observed the rules
of the institution inwhich he isconfined, isentitled to a deduction from
his term of imprisonment of one day for every throe days of good
conduct served. (81 ch 107 SLA 1960; am &17 ch 166 SLA 1978)

1978
1980,

Effect of amendment. — The
amendment, effective January 1,
rewrote this section.

Editor’s note. — Section 23, ch. 166, SLA
1978, affective January 1, 1980, in
subsection (e), provides; "AS 33.20.010, as

Sec. 33.20.020. Good time.

re-enacted in sec. 17 of this: Act, applies to
all persons serving terms of imprisonment
in state correctional institutions on or after
the effective date of this Act, but is not
retro.:tive in application.”

Repealed by &21 ch 166 SLA 1978, effective January 1, 1980.

Cross reference. — As to computation of
good time, see AS 33.20.010.

Editor’s note. — The repealed section
derived from § 2, ch. 107, SLA 1960; § 6.

Cited in McGinnis v. Stevens, Sup. Ct.
Op. No. 1207 (File Nos. 2255, 2312), 543
P.2d 1221 (1975).
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Article 1 Remission of Sentences.

Section Section

10. Computation generally «10. Released prisoner as parolee
20. Good time 50. Forfeiture for offense

30. Discharge 60. Restoration of lost good time

Sec. 33.20.010. Computation gererally, (@ Each prisoner con—
victed of an offense against the state and confined in a penal or
correctional institution for a definite term other than for life, whose
record of conduct shows that he has faithfully observed all the rules
and has not been subject to punishment, isentitled to a deduction from
the term of his sentence beginning with the day on which the sentence
starts to run, as follows:

(D) five days for each month, if the sentence is not less than six
months and not more than one year;

(@ six days for each month, if the sentence is more than one year
and less than three years;

(3 seven days for each month, if the sentence is not less than three
years and less than five years;

(@) eight days for each month, if the sentence is not less than five
years and less than ten years;

(5) ten days for each month, ifthe sentence is ten years or more.

() When two or more consecutive sentences are served, the basis

upon which the deduction is computed is the aggregate of the several
sentences. (81 ch 107 SLA 1960)

Cited in Rear v. Slate, Sup. Ct. Op. Nu.
470 (File No. 813), 439 i\2d 432 (19681.

Am. Jur., ALR and C.J.S. references.
— 15 Am. Jur., Criminal Law. 443, 459,
520; 39 Am. Jur.. Pardon. Reprieve and
Amnesty, $$81 to 95.

Parole as suspending running of
sentence, 27 ALR E, 7.

Withdrawal, moci.ficalion or denial of
good time allowance to prisoner, 127 ALR
1203.

24 C.J.S. Criminal Law $ 1582.

See. 33.20.020. Good time, (@) A prisoner may, in the discretion of
the commissioner of health and social services or his designee, be
allowed a deduction from his sentence of not to exceed three days for
each month of actual employment in a prison or camp project or
activity for the first year or any part of it, and not to exceed five days
for each month of any succeeding year or part of it

(b) In the discretion of the commissioner the same allowance may
also be made to a prisoner performing exceptionally meritorious
service or performing duties of outstanding importance in connection
with institutional operations.

@© The allowance is in addition to commutation of time for good
conduct, and under the same terms and conditions and without regard
to length of sentence. ( 2 ch 107 SLA 1960; am $ tich 104 SLA 1971)

Effect of amendment. — The 1971 projects, — A program authorizing the
amendment substituted “commissioner of  use of state prisoners on a voluntary basis
health and social services" for on governmental public works projects is
“commissioner of health and welfare” in proper under the statutes. 1960 Op. Atty
subsection (a). Gen., No. 22.

Use of prisoners on public works

<C
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Sec. 33.20.030. Discharge. A prisoner shall be released at the
expiration of his term of sentence less the time deducted for good
conduct. A certificate of deduction shall be entered on the commitment
by the warden, keepe*-, or the commissioner. ($ 3 ch 107 SLA 1960)

Sec. 33.20.040. Released prisoner as parolee, (@ A prisoner
serving the term or terms for which he was sentenced less good time
deductions shall be released unconditionally if there remains less than
ISO days to serve under his sentence. If there remains more than 180
days to serve under his sentence a prisoner, upon release, shall be con—
sidered as if released on parole until the expiration of the maximum
term or terms for which he was sentenced less 180 days.

, (0 This section does not prevent delivery of a prisoner to the
authorities of a state or the United States entitled to his custody. (84
%h 107 SLA 1960)

Sec. 33.20.050. Forfeiture for offense. If during the term of
imprisonment a prisoner commits an offense or violates the rules of the
institution, all or any part of his earned good time may be forfeited. (8

och 107 SLA 1960)
ALR and C.J.S. references. -
Withdrawal, modification or denial of
good time allowance to prisorer, 127 ALR
1208.
72 CJ.S. Prisons $ 21.
mSec. 33.20.060. Restoration of lost good time. The commis—
sioner may restore forfeited or lost good time or such portion of
it which he considers proper upon recommendation of the keeper or
person in charge of the penal or correctional institution in which the
prisoner is incarcerated. ($ 6 ch 107 SLA 1960)
i Cited in Bear v. State, Sup. Ct. Op. No. woid sentenceor invalid judgment  of
«170(File No. 8131. 139P.2d 132 (1063), conviction necessitating new trial, 35
ALR and C.J.S. references. — Right to ALR2d 1283.
credit for time served under erroneous or 72CJS. Prisons $ 21.

Article 2. Power of Governor to Grant Pardons,
Commutations and Reprieves.

Section Section
0. Governor may grant pardons, 8. Board of paroleto investigate
commutations and reprieves applications for executive clemency

Sec. 33.20.070. Governor may grant pardons, commutations and
reprieves. The governor may grant pardons, commutations of
sentence, and reprieves, and suspend and remit fines and forfeitures in
" Sloor part for offenses against the laws of the State of Alaska or the
5 rritory of Alaska. (® 1eii 16 SLA 19611

Cited inBear \. State, Sup. Cl. Op. No. ALR 521; 26ALR 21; 38 ALR 171; 63 ALR
<10 iFile No. 813), 439 P.2d 432(1908). 20

ALR references. — Power of executive Statute conferring on court power as
1o pardon one committed for contempt, 23suspension of sentence as infringement  of
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power ol executive to grant reprieve and Consent of convict as essetial o a

pardon, 26 ALR 400; 101 ALR 1402. pardon, commutation or reprieve, 52 ALR
Recoverv of fireor penalty after pardon,  83%.
26 ALR 15%6. Validity of and power t grant

Judicial investigation of pardon by conditional pardon, 60 ALR 1411,1413.
govermor, 30 ALR 238; 65 ALR 1471 Change in sentence after commitment

Formal requisites of pardon, 34 ALR as infringerent of pardoning power of
22. executive, 168 ALR 711.

Pardon as restoring license or other Offenses and convictions covered by
special privilege forfeited bv conviction, 47 pardon, 35 ALR2d 1261.
ALR 522.

Sec. 33.20.080. Board of parole to investigate applications for
executive clemency. The governor may refer applications for
executive clemency to the board of parole. The board shall investigate
each case and submit to the governor a report of the investigation,
together with all other information the board has regarding the
applicant. (82ch 16 SLA 1961)

Chapter 25. Western Interstate Corrections

Compact.
Section Section
10. Compact enacted 40. Board of parole to hold hearings under
2. Commitment or transfer of inmates compact
under compact 5. Implementation of compact

. Enforcement ol compact

Sec. 33.25.U10. Compact enacted. The Western Interstate Cor—
rections Compact as contained in this section is enacted into law
and entered into on behalf of the State of Alaska with any and all other
states legally joining in it ina form substantially as follows:

WESTERN INTERSTATE CORRECTIONS COMPACT
Article |

Purpose and Policy

The party states, desiring by common action to improve their
institutional facilities and provide programs of sufficiently high
quality for the confinement, treatment and rehabilitation of various
types of offenders, declare *hat it is the policy of each of the party
states to provide such facilities and programs on a basis of cooperation
with one another, thereby serving the best interests of such offenders
and of society. The purpose of this compact is to provide for the
development and execution of such programs of cooperation lor the
confinement, treatment and rehabilitation of offenders.
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affected thereby. If this co:npact shall be held contrary to the
constitution of any state participating therein, the compact shall
remain in full force and eff/.ct as to the remaining states and in full
force and effect as to the strte affected as to all severable matters. (81
ch 18 SLA 1961)

Sec. 33.25.020. Commitment or transfer of inmates under
compact. A n agency or officer of the State of Alaska having power to
commit or transfer an inmate (as defined in art. 11(d) of the Western
Interstate Corrections Compact) to any institution for confinement
may commit or transfer the inmate toan institution within or without
18 State of Alaska if the State of Alaska has entered into a contract or
contracts for the confinement of inmates in the institution under art.
1l of the Western Interstate Corrections Compact, @2ch 18 SLA 1961)

Sec. 33.25.030. Enforcement of compact. The courts, depart—
ments,” agencies and officers of the State of Alaska and its sub—
divisions shall enforce this compact and shall do all things ap—
propriate to carry out its purposes and intent which may be within
their respective jurisdictions including but not limited to the mak —
ing and submission of reports required by the compact, @ 3 ch
18 SLA 1961)

Sec. 33.25.040. Board of parole +to hold hearings under
compact. The Alaska board of parole shall hold such hearings as may
be requested by another party state under art. 1V (f) of the Western
Interstate Corrections Compact. (84 ch 18 SLA 1961)

Sec. 33.25.050. Implementation of compact. The commissioner of
health and social services may enter into such contracts on behalf of
the State of Alaska as may be appropriate to implement the
participation of this state in the Western Interstate Corrections
Compact under art. Il of the compact. No contract is of any force or
effect until approved by the commissioner of administration. ($5ch IS
SLA 1961; am $6ch 104 SLA 1971)

Effect of amendment. - The 1971  “Commissioner of health and welfare" in
amendment substituted "commissioner of  the first sentence.
health and swial services™  for

Chapter 30. Prison Facilities.

Article

1 Establishment, Control and Management @ij 33.110,010- 33,-M0.8)
2. Commi'ments 33.30.090-33.30.190)

3. Goner- Provisions (88 33.30.200—33.30.2G0)

24
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Alaska Statutes

(Effective January 1,1980)

© instigates, promotes, attends, or has a pecuniary interest in an
exhibition of fighting animals.

() Itisadefense toa prosecution under this section that the conduct
of the defendant

(D conformed to accepted veterinary practice;

(2 was part of scientific research governed by accepted standards;
or

@ was necessarily incident to lawful hunting or trapping activities.

© As used in this section, "animal” means a vertebrate living
creature not a human being, but L”*s not include fish.

@ Cruelty toanimals isa classA misdemeanor. (87 ch 166 SLA 1978)

For construct*'n of former AS Cruelty in trapping animals, 79 ALR
11.40.510, relating to use of live birds as  1308.
targets, see 1964 Op. Att’y Gen., No. 9.

Am. Jur. and ALR references. — 2 Am.
Jur., Animals, § 162 et seq.

Sec. 11.61.150. Obstruction of highways, @) A person commits the
crime of obstruction of highways 1fhe knowingly

(D places, drops, or permits to drop on a highway any substance that
creates a substantial risk of physical injury toothers using the highway;
or

(@ renders a highway impassable or passable only with unreasonable
Inconvenience or hazard.

©® It san affirmative defense t a prosecution under @) of this
section that

(D the defendant took reasonable stes” to remove the substance from
the highway; and

@ no person suffered physical injury as a result of the presence of
the substance on the highway.

© Obstruction of highways is a class B misdemeanor. (&7 ch 166
SLA 1978)

Article 2. Weapons and BExplosives.

Section Section
200. Miac iduct invtlving weapons in the- 230. Possession of burglary tools
first degree 240. Criminal possession of explosives

’210. Misconduct involving weapons in the  250. Unlawful furnishing of explosives
second degree

220. Misconduct involving weapons in the
third degree

Sec. 11.61.200. Misconduct involving weapons in the first degree,
@A person commits the crime of misconduct involving weapons in the
first degree ifhe

«
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§1.61.2(D Criminal Law §L'L61.2(D
(Effective January 1,1980)

@ knowingly possesses a firearm cap: ble of being concealedon his . .\
person after having been convicted of a felony by g A this V.
a court ortlie UnriteCTStates, or a court of another state or territory; {V ,

@ knowingly =ells or transfers a firearm capable of being concealed™ *»

on ones person to a personwho has been convicted of a felony by a court
of this state, a court of the United States, or a court of another state
or territory;

@ manufactures, possesses, transports, <lbs, or transfers a
prohibited weapon;

@ knowingly =ells or transfers a firearm to a person whose physical
or mental condition s substantially impaired as a result of the
introduction of an intoxicating liquor or drug into his body;

(®) removes, cowers, altars, or destroys the manufacturer’s erial
number, on a firearm with intent t render the firearm untraceable; or

(©) possesses a firearm on which the manufacturer’ serial number
has been removed, covered, altered, or destroyed, knowing that the
serial number has been removed, covered, altered, or destroyed with the
intent of rendering the firearm untraceable.

® Itisan affimative defense to a prosecution under @ (U) or () of
this section that

(D the person convicted of the prior offense on which the action 5
based received a pardon for that conviction;

(@ the underlying conviction upon which the action isbased has been
set aside under AS 12.55.085 or as a result of post-conviction
proceedings; or

@ aperiod of five years or more has elapsed between the date of the
person’s unconditional discharge on the prior offense and the data of the
possession, sale, or transfer of the fiream.

© It san affumative defense t a prosecution under @) of this
section that the manufacture, possession, transportation, sale, or
transfer of the prohibited weapon was in accordance with registration
under the National Firearms Act (26 U.S.C. sec. 5801 et. s3.).

@ The provisions of @) of this section do not apply to a peace
officer acting within the scope andauthority of his employment.

© As used in-this section,

(D "prohibited weapon’ means any

(A eplosive, incendiapr, or noxious gas

@ mine or device that is designed, made, or adapted for the purpose
of inflicting serious physical injury or death;

@) rocket, other than an emergency flare, having a propel lant charge
of more than four ounces;

(i) bomb;

(M) grenade;

(B) device designed, made, or adapted to muffle the report of a
firearm;

© metal knuckles;

89
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Alaska Statutes §11.61.20

(Effective January 1,1980)

§11.61.200

(D) switchblade or gravity knife;

() firearm that 1S capable of shooting more than one shot
automatically, without manual reloading, by a single function of the
trigger; or

(P nifle with a barrel length of less than 16 inches, shotgun with a
barrel length of less than 18 indwes, or firearm made from a rifle or
shotgun which, as modified, has an overall length of less than 26 inches;

@ "unconditional discharge™ has the meaning ascribed to it in AS

® Misconduct involving weapons in the first degree is a class C

feloy. (&7 ch 166 SLA 1978)

Editor’s note. — The cases cited in the
note below were decided under former AS
11.55.030 and 11.55.040.

Constitutionality of former statute
prohibiting possession by a convict. —
See United States v. Farwell, 11 Alas. 507,
76 F. Supp. 35 (D. Alas. 1948).

Legislative intent. In former AS
11.55.030, the legislature was trying to
prevent an individual who had previously
shown himself capable of a crime of
violence from being in possession of a
concealed weapon. 1962 Op. Att’y Gen., No.
19.

The purpose of the felon in possession
statute was to prevent the concealmentand
use of firearms in violent crime. Davis v.
State, Sup. Ct Op. No. 816 (File Nos. 1428;
1436), 499 P.2d 1025 (1972), rev’d on other
grounds, 415 U.S. 308, 94 S. Ct 110539 L
Ed. 2d 847 (1974).

Former section limited to crimes of
violence or potential violence. — See 1962
Op. Atty Gen., No. 19.

Former section included crime
committed In another state. — See United
States v. Farwell, 11 Alas. 507, 76 F. Supp.
35 (D. Alas. 1948).

The term "concealed” means that the
weapon is not discernible through ordinary
observation by persons coming into
proximity with the person carrying it, as
persons do in the ordinary and usual
associations of life. McKee v. State, Sup.
CL Op. No. 721 (File No. 1273), 488 P.2d
1039 (1971).

A weapon is concealed if it is hidden from
ordinary observation. It need not be
absolutely invisible to other persons.
McKee v. State, Sup. CL Op. No. 721 tFile
No. 1273), 488 P,2d 1039 (1971).

Actual possession was not required
under former statute. — See Davis V.
State, Sup. Ct. Op, No. 816 (File Nos. 1428,
1436), 499 P.2d 1025 (1972), rev'd on other
grounds, 415 U.S. 308, 94 S. CL 1105,39 L

D

Ed. 2d 347 (1974); Gordon v. State, Sup. CL
Op. No. 1126 (File No. 2204), 533 P~d 25
(1975).

A revolver need not be fully assembled
or immediately capable of firing in order
to qualify as a weapon. D am v. State, Sup.
CL Op. No. 816 (File Nos. 1428,1436), 499
P.2d 1025 (1972), rev’d on other grounds,
415U.5.308,94 S. CL 1105,39 L Ed. 2d 347
(1974).

And it is immaterial whether the gun is
loaded and ready for immediate use. —
See Davis v. State, Sup. CL Op. No.
816 (File Nos. 1428, 1436), 499 P.2d 1025

(1972), rev’d on other grounds, 415
U.S. 308, 94 S. CL 1105, 39 L. Ed. 2d
347(1974).

Furnishing ammunition Included

under former statute. — See In re Robson,

Sup. a Op. No. 1573 (File No. 3448), 575
P.2d 771 (1978).
It was necessary to show a prior

conviction in order to prove one essential
element of the crime of possession of a
firearm by a person previously convicted of
a felony. Mead v. State, Sup. CL Op. No. 602
(File No. 804), 445 P.2d 229 (1968), cert,
denied, 396 U.S. 856,90 S. CL 117,24 L Ed.
2d 104 (1969).

Conviction may be  based on
circumstantial evidence. — Conviction of
“felon in possession” may be based on
circumstantial evidence of possession.
Davis v. State, Sup. CL Op. No. 816 (File
Nos. 1428,1436), 499 P.2d 1025(1972), rev’d
on other grounds, 415 U.S. 308, 94 S. CL
1105, 39 L Ed. 2d 347 (1974).

It was error to refuse to give sn
Instruction defining the term
“concealed.” McKee v. State, Sup. Ct Op.
No. 721 (File No. 1273), 488 P.2d 1039
(1.972).

Sentence for possession by convict
upheld. — Sec Deveroux v. State, Sup. CL
Op. No. 1259 (File No. 2636), 548 P.2d 1296
(1976).



§ 11.61.210 Criminal Law § 11.61.220
(Effective January 1,1980)

Sec. 11.61.210. Misconduct involving weapons in the second
degree, @A person commits the crime ofmisconduct involvingweapons
In the second degree 1fhe

(D possesses on his person a firearm while his physical or mental
condition issubstantially impaired as a result of the introduction of an
intoxicating liquor or drug into his body;

(@ discharges a firearm from, on, or across a highway; or

) discharges a firearmwith reckless disregard for a risk of damage
1o property or a risk of physical injury to a person.

®  Misconduct involving weapons in the second degree isa class A
misdemeanor. (&7 ch 166 SLA 1978)

For cases construing former statute Wacek v. State, Sup. Ct. Op. No. 1108 (File
prohibiting careless use of firearms, see  No. 2166), 530 P.2d 751 (1975).
Giles v. United States, 10 Alas. 455, 144 Am.Jur. and ALR references. — 56 Am.
F.2d 860 (9th Cir. 1944); Burke v. United Jur., Weapons and Firearms, 8§ 7.

States, 282 F.2d 763 (Cth Cir. 1960). Use of the firearm without intent to
For case construing former statuteinflict injury, 5 ALR 603; 23 ALR 1554.
prohibiting flourishing, pointing or Death from discharge of firearms, 55

discharging firearm in a public place, see  ALR 921.

Sec. 11.61.220. Misconduct involving weapons in the third degree,
@ A person commits the crime of misconduct involving weapons inthe
third degree ifhe

(@ knowingly possesses a deadly weapon, other than an ordinary
pocket knife, that is concealed on his person;

@ knowingly possesses a loaded firearm on his person inany place
where intoxicating liquor is sold for consumption on the premises; or

® being an unemancipated minor under 16 years of age, possesses
a firearm without the consent of his parent or guardian.

® In a prosecution under @X2) of this section, it ks an affimative
defense that tne defendant, at the taime of his possession, was

(@ n his dwelling or on property appurtenant to his dvelling; or

@ actually engaged in lavful hunting, fishing, trapping, or other
lawful outdoor activity that necessarily inwlves the carrying of a
weapon for personal protection.

© The provisions of @) and () of this section do not apply to a
peace officer acting within the scope and authority of his employment

@ Ina prosecution under @) of this section, i1t isadefense that the
defendant, at the time of his possession, was

(D on business premises owned by or leased to him; or

(@ on business premises In the course of his employment for the
owner or lessee of those premises.

(© For purposes of this section, a deadly weapon on a person is
concealed Ifitis covered or enclosed in any manner so that an observer
cannot determine that it is a weapon without removing It from that
which covers or encloses itor without opening, Iiftarg, or removing that
which covers or encloses it

a



§ 11.61.230 Alaska Statutes
(Effective January 1,1980)

(P For purposes of @) of this section, a firearm is loaded if the
firing chamber, magazine, clip, or cylinder of the firearm contains a
cartridge.

(@ Misconduct involving weapons in the third degree is a class B
misdemeanor. (&7 ch 166 SLA 1978)

Am.Jur, ALR and CJ.S. references. — Offense of carrying concealed weapon as
56 Am.Jur, Weapons and Firearms, 5 1et affected by manner of carrying or place of
seq. concealment, 43 ALR2d 492.

Exception in statute forbidding carrying 94 CJ.S, Weapons, 8 1let seq;

of weapons, as to person on his own
premises, 31 ALR 1128.

Offense cf carrying weapon on person as
affected by place where defendant was at
the time, 73 ALR 839.

Sec. 11.61.230. Possession of burglary tools, @ A person commits
the crime of possession of burglary tools ifhe possesses a burglary tool
with intent to use or permit use of the tool in the commission of

(D burglary in any degree;

(@ acrime referred to INAS 11.46.130(@)(3): or

@ theft of services.

() As used in this section, "'burglary tools™ means

(O nitroglycerine, dynamite, or any other tool, instrurent, or device
adapted or designed for use In committing a crime referred t in (O) -
@ of @ of this sectin; or

(@ any acetylene torch, electric arc, bunting bar, thermal lance,
oxygen lance, or other similar device capable of burning through steel,
concrete, or other solid material.

(© Possession of burglary tools isa classA misdemeanor. (87 ch 166
SLA 1978)

Sec. 11.61.240. Criminal possession of explosives, (@ A person
commits the crime of criminal possession of explosives ifhe possesses
ormanufactures an explosive substance or device and intends to use that
substance or device to commit a crime.

(@® “Crimiral possession of explosives isa

(@ class A felony if the crime intended s murder in any degree or
kidnapping;

@ classB  felony ifthe crime intended B a class A felony;

@ classC felony ifthe crime  intended isa class B felony;

@ classA  misdemeanor ifthe crime intended isa class C felony;
®) classB  misdemeanor ifthe  crime intended isa class A orclass B

misdemeanor. (&7 ch 166 SLA 1978)

Sec. 11.61.250. Unlawful furmishing of explosives, (@ A person
commits the crime of unlawful furmishing of explosives ifhe fumishes
an explosive substance or device to another knowing that the person
intends to use the substance or device to commit a crime.

R
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JAY S. HAMMOND, Corernor

DEPT. OF HEALTH AND SOCIAL SERVICES / ALASKA BOARD OF PAROLE

j POUCH H-01E
: JUNEAU, ALASKA 99811
BOARD OFPAROLE 1 PHONE: (907) 465-3384

January 31, 1980

Honorable Charles H. Parr
Chairman

House Judiciary Committee
Alaska State Legislature
Pouch Y

Juneau, Alaska 99811

Dear Chairman Parr:

Enclosed with this letter are the ten (10) copies of the
Alaska Parole Guidelines report you requested on November

30, 1979. | apologize for not getting them to you at an
earlier date, but we are just beginning to get a few copies
from central duplicating. I guess all of the other printing

work of the State has a higher priority.

I invite you and your committee and staff members to review
the text of the report which consists of about the first 140
pages, and | will be happy to try to answer any questions
any of you might have at the hearings next week or at your
convenience before or after that time. Although the report
does not give us all of the data we would like to have, it
is at least a start in the right direction.

Feel free to contact me if you have any specific questions
before the hearings next week.

Sincerely yours,

N Samuel H. Trivette
Executive Director

SHT/vh
cc: Allen Korhonen
Deputy Commissioner



TO: Charlie Parr, Chairman, and Members of the House Judiciary
Committee

FROM: Margaret W. Berck, Staff

DATE: March 5, 1980

RE: Possession of a firearm by a person who has been convicted

of a felony—State and Federal law.

I. STATE LAW.

State law under the new criminal code (see statutes attached) prohibits

the possession of a firearm capable of being concealed by a person

after having been convicted of a felony. This offense constitutes

a class C felony (five years). An affirmative defense to this

crime is that five years have lapsed since the unconditional discharge

from the prior conviction.

Hence, existing state law would not prohibit the Committee from
certain

permitting parolees the right to possess a rifle for subsistence

purposes.

1. FEDERAL LAW.

Federal law, 18 App.1201, et.seq., and 18 USCA 922, prohibit the

possession of a firearm which affects interstate commerce by a

person who has been convicted of a felony. The courts have interpreted

"affecting interstate commerce very broadly. An exemption is pro-

vided for both of these statuory provisions in 18 USCA 925. Exemptions

will not be provided for a person who had commited a felony involving

the use of a firearm or other weapon, (see copies of statutes attached).



18 §924 CRIMES

Note 19
IB. Sentence

Where defendant, who bad been con-
victed on Fix counts of making false and
fictitious statements in connection with
acquisition of firearms, cue count of re-
ceipt by a convicted felon of a firearm
transported in Interstate commerce and
fire counts of possession by convicted
felon of firearms transported in inter-
state commerce, received the same con-
current sentence ou each count and con-
victions on the six counts involving false
statements were valid, validity of convic-
tions on counts charging receipt and pos-
session of firearms wnuid Dot he consid-
ered under concurrent sentence doctrine.
I\ ' S. v. Andrino, C.A.AHz.lii74, 407 F.2d
1103, certiorari denied B5 S.Ct. 021, 410
U.S. ICMP, 4i L.Ed.2d tH2.

Although petitioner, who was convicted
of two counts of concealing and storing
stolen firearms moving In interstate com-
merce when in fact only one offense had
beeu committed, received a sentence of
three years on one count and two years
on other count and thus total penalty
was within maximum five-year range
permitted by this section, in view of fact
that It wsb possible that sentencing
Judgo was influenced by bis belief that
two offenses rather than one had been
committed, case would be remanded with
directions to rcsentouce defendant. Mc-
Farland r. Pickett, C.A.Ind.1072, 46(1 F.2d
1277.

Limitations placed on concurrent sen-
tences and suspended sentences by
subsec. (c) of this section providing that
person, who uses firearms to commit fel-

ony for which he may be prosecuted in
United States court or carries firearm
unlawfully duriug commission of felony
for which be may he prosecuted in such
court, shall be sentenced to term of im.
prisonment iu addition to punishment
provided for commission of such felony
refers only to second end subsequent of-
fenses UDder this section. U. S. v. Sud-
duth. C A.Colo.1072, 457 F.2d 3108.

Where Congress does Dot fix punish-
ment for federal offense clearly, principle
of lenity must be applied and ell doubt
resolved against turning e single transac-
tion into multiple offcuses. C. S. v. Mel-
ville, D.C.N.T.1970, 300 F.SI'Pp. 774.

10. Harmless or prejudicial error

In prosecution for currency counterfeit-
ing offenses and for unlawfully carrying
a firearm duriug commission of federal
felony, claimed errors, including the pro-
fanities on tapes, remarks of prosecutor
and remarks of trial Judge did not rise
to level of reversible error, even when
considered on u rumulntive basil. C. S.
v. Howard, C.A.Ark.W74, 504 F.2d 1281

Alt. ugh It was error lo admit hearsay
statement of customs ngent that when he
and a fellow officer arrested defendant
the fellow officer, who did not testify,
handed agent a pistol and told agent
that officer had removed Il from the per-
son of defendant, error was harmless in
light of defendant's later admission from
the stand that an officer who did not
testify got the pistol out of hla belt
when he arresled him. U. S. v. Rodri-
guez, C.A.Tex.1074, 40S F.2d 302.

§ 925.  Exceptions: Relieffrom dissbilities

(a)(1) The provisions of this chapter shnll not apply with respect
to the transportation, shipment, receipt, or importation of any firearm
or ammunition imported for, sold or shipped to, or issued for the use
of, the United States or any department or agency thereof or any
State or any department, agency, or political subdivision thereof.

(2) The provisions of this chapter shnll not apply with respect to
(A) the shipment or receipt of firearms or ammunition when soid or
issued by the Secretary of the Army pursuant to section 4308 of title
10, and (B) tie transportation of any such firearm or ammunition
carried out to enable a person, who lawfully received such firearm or
ammunition from the Secretary of the Army, to engage in military

training or in competitions.

(3) Unless otherwise prohibited by this chapter o ”,,ny other Feder—

al law, a licensed importer, licensed manufacturer, or licensed dealer
may ship to a member of the United States Armed Forces on active
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duty outside the United States or to clubs, recognized by the Depart—
ment of Defense, whose entire membership is composed of such mem —
bers, and such members or clubs may receive a firearm or ammunition

determined by the Secretary of the Treasury to be generally recog—
nized as particularly suitable for sporting purposes and intended for

the personal use of such member or club.

(¢ When established to the satisfaction of the Secretary to be con—
sistent with the provisions of this chapter and other applicable Feder—
al and State laws and published ordinances, the Secretary may autho—
rize the transportation, shipment, receipt, or importation into the
United States to the place of residence of any member of the United
States Armed Forces who is on active duty outside the United States
(or who has been on active duty outside the United States within the
sixty day period immediately preceding the transportation, shipment,
receipt, or importation), of any firearm or ammunition which is (A)
determined by the Secretary to be generally recognized as particularly
suitable for sporting purposes, or determined by the Department of
Defense to be a type of firearm normally classified as a war souvenir,
and (B) intended for the personal use of such member.

®) For the purpose of paragraphs (3) and (4) of this subsection,
the term "United States" means eneh of the several States and the
District of Columbia.

(b) A licensed importer, licensed manufacturer, licensed dealer, or
licensed collector who is indicted for a crime punishable by imp “ison-
merit for a term exceeding one year, may, notwithstanding any other
provision of this chapter, continue operation pursuant to his existing
license (if prior to the expiration of the term of the existing license
timely application is made for a new license) during the term of such
indictment and until any conviction pursuant to the indictment be—
comes final.

© A person who has been convicted of a crime punishable by im—
prisonment for a term exceeding one year (other than a crime involv—
ing the use of a firearm or other weapon or a violation of this chapter
or of the National Firearms Act) may make application to the Secre—
tary for relief from the disabilities imposed by Federal laws with re—
spect to the acquisition, receipt, transfer, shipment, or possession of
firearms and incurred by reason of such conviction, and the Secretary
may grant such relief if it is established to his satisfaction that the
circumstances regarding the conviction, and the applicant™s record and
reputation, are such that the applicant will not be likely to act in a
manner dangerous to public safety and that the granting of the relief
would not be contrary to the public interest. A licensed importer, li—
censed manufacturer, licensed dealer, or licensed collector conducting
operations under this chapter, who makes application for relief from
the disabilities incurred under this chapter by reason of such a convic—
tion, shall not be barred by such conviction from further operations
under his license pending final action on an application for relief filed

281



18 §925 CRIMES Pt 1

pursuant to this section. Whenever the Secretary grants relief to anv
person pursuant to this section he shall promptly publish in the Feder-
al Register notice of such action, together with the reasons therefor.

(d) The Secretary may authorize a firearm or ammunition to be

imported or brought into the United States or any possession thereof
if the person importing or bringing in the firearm or ammunition es-
tablishes to the satisfaction of the Secretary that the firearm or am-
munition—

(1) is being imported or brought in for scientific or research
purposes, or is for use in connection with competition or training
pursuant to chapter 401 of title 10;

(2) is an unserviceable firearv.i, other than a machinegun as
defined in section 5845(b) of the Internal Revenue Code of 1954
(not readily restorable to firing condition), imported or brought
in as a curio or museum piece;

(3) is of a type that does not fall within the definition of a
firearm as defined in section 5845(a) of the Internal Revenue
Code of 1954 and is generally recognized as particularly suitable
ror or readily adaptable to sporting purposes, excluding surplus
military firearms; or

(4) was previously taken out of the United States or a posses-
sion by the person who is bringing in the firearm or ammunition.

The Secretary may permit the conditional importation or bringing in
of a firearm or ammunition for examination and testing in connection
with the making of a determination as to whether the importation or
bringing in of such firearm or ammunition will be allowed under this
subsection.

Added Pub.L. 90-351, Title IV, § 902, June 19, 1960, 82 Stat. 234, and
amended Pub.L. 90-618, Title I, § 102, Oct. 22,1968, 82 Stat. 1224.

Historical Note

Kcferrncea In Text.  Tiie  National Suhsec. (b). Pub.L. 90CIS added It-
Firearms Act, referred to In subsec. (c), censed collector* to the enumerated list
In classified to section 3901 et seq, of of licensees.

Title 20, Internal Revenue Code. .
Suhsec. (c). Pub.L. 90-O1S substituted

Section SSt3(b) of the Internal Revenue “Imposed by Federal law* with respect
Code of HIM, referred to in suhsec. (d) to the acquisition, receipt, transfer, ship-
(2). is classified to section 3H3(b) of Ti- ment, or possession of firearms and" for
tle 26. "under this chapter", "to act In a man-

ner dangerous to public safety" for "to
conduct his operation* In an unlawful
manner,” uud ‘licensed importer, licensed
manufacturer, licensed dealer, or licensed
collector" for "licensee".

Section 38t3(a) of the Internal Revenue
Code of HIM. referred to In Mibsec. (d)
(3), Ib Clinstifled to section ,'M3(n) of Ti-
tle 20.

I'W  Amendment. Suhsec. (a). Fulll.. Suhsec. (d). Pub.L. 90-tU8 made minor
>wlS redesignoled existing |.revisions as change* In phraseology, subjected ammu-
par. (1), and. as so redesignated, londe nition to the authority of the Secretary

minor changes In phra-eology, and added lu the material preceding par, (1), sulstl-
pars. (2) to (3). tuied "section 3M5th)" for "section
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(4) who has been adjudicated as a mental defective or who has
been committed to a mental institution;

to ship or transport any firearm or ammunition in interstate or for-
eign commerce.

(h) It shall be unlawful for any person—
(1) who is under indictment for, or who has been convicted in
any court of, a crime punishable by imprisonment for a term ex-

ceeding one year;
(2) who is a fugitive from justice;

(3) who is an unlawful user of or addicted to marihuana or
any depressant or stimulant drug (as defined in section 201 (v) of
the Federal Food, Drug, and Cosmetic Act) or narcotic drug (as
defined in section 4731(a) of the Internal Revenue Code of 1954);

or
(4) who has been adjudicated as a mental defective or who has
been committed to any mental institution;

to receive any firearm or ammunition which has been shipped or
transported in interstate or foreign commerce.

(i) 1t shall be unlawful for any person to transport or ship in inter-
state or foreign commerce, any stolen firearm or stolen ammunition,
knowing or having reasonable cause to believe that the firearm or am-

munition was stolen.

(j) 1t shall be unlawful for any person to receive, conceal, store,
barter, sell, or dispose of any stolen firearm or stolen ammunition, or
pledge or accept as security for a loan any stolen firearm or stolen
ammunition, which is moving as, which is a part of, or which consti-
tutes, interstate or foreign commerce, knowing or having reasonable
cause to believe that the firearm or ammunition was stolen.

(k) 1t shall be unlawful for any person knowingly to transport,
ship, or receive, in interstate or foreign commerce, any firearm which
has had the importer's or manufacturer's serial number removed, obli-

terated, or altered.

(1) Except as provided in section 925(d) of this chapter, it shall be
unlawful for any person knowingly to import or bring into the United
States or any possession thereof any firearm or ammunition; and it
shall be unlawful for any person knowingly to receive any firearm or
ammunition which has been imported or brought into the United
States or any possession thereof in violation of the provisions of this

chapter.
(m) It shall In* unlawful for any licensed importer, licensed manu-

facturer, licensed dealer, or licensed collector knowingly to make any
false entry in, to fail to make appropriate entry in, or to fail to prop-
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UNLAWFUL POSSESSION OR RECEIPT OF FIREARMS

Pub.L. 90-351, Title VIl, &81201-1203, June 19, 1968, 82 Stat. 236

&§1201. Congressional findings and declaration

The Congress hereby finds and declares that the receipt, possession,
or transportation of a firearm by felons, veterans who are discharged

UNLAW

(2) has been
State or any po
competent, or
(4) having bet
his citizenship, or
(5) being an a
and who receiies. po
commerce, after tie d
be fined not more tha
years, or both.

Employment;
(b) Any individual
by any person who-

under dishonorable conditions, mental

Incompetents, aliens who are

illegally in the country, and former citizens who have renounced their

citizenship, constitutes—

(1) a burden on commerce
commerce,

or threat affecting the free flow of

(2) a threat to the safety of the President of theUnited States
and Vice President of the United States,

(3) an impediment or a threat to the exercise of free speech
and the free exercise of a religion guaranteed by the firstamend—
ment to the Constitution of the United States, and

(4) a threat to the continued and effective operation of the
Government of the United States and of the gc.eminent of each
Stale guaranteed by article 1V of the Constitution.

As amended Pub.L. 90-618, Title
Liat. 1236.

Index to Xotei
rally 7 .
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1 Constltutlonalty

Section 1202 of tnla Appendix prohibit-
ing convicted felons from receiving or
possessing firearms did not violate de-
fendant's right unde. U.S.C.A.Const.
Amend. 2 to bear arms. U. S. v. Wiley.
D.C.MInn.I")70, 309 F.Supp. 141, affirmed
43S F.2d 773.

J. Gererally

Main objective of this Appendix was to
restrict the “posiession" of firearms by
certain groups of people. U. S. v. Fallet-
ta, C.A.Ala.1075. 523 F.2d 119S, rehearing
denied 525 F.2d 1407.

Fluding by Congress that possession of
guns by these dishonorably ‘ilscliorged
from the armed services is hazardous was
rational, and application of prohibition to
one who lisd been discharged under less
than honorable circumstances over 25
years previously was not unreasonable.
I S. v. Day. C.A.Ky.1973. 470 F.2d 502.

Legislative history of this section, and
sections 1202 and 1203 of this Appendix
banning possession of firearms by per-
sona deemed unfit, and language of con-
gressional declaration of Intent In eenaot-
lug this section, and sections 1202 and

81-02. Receipt, possession, or
liable; penalties for violations

(@ Any person who-

I, §301(a)(1), Oct. 22, 1968, 82

1203 of this App adix established that
the policies were to prevent crime and
menaces to society caused liy crime and
that Congress intended that these policies
be considered before previously convicted
feions arc allowed to possess firearms.
U. S. v. Custellana, D.C.Fla.1977 433 F.
Supp. 1309.

It was irrelevant in determining consti-
tutionality of section 1202 of this Appen-
dix prohibiting possession of firearms by
convicted felons thnt fewer than a major-
ity of persons within the prohibited class
wouid use weapon in manner in or af-
fecting commerce. U. S. v. Wiley, D.C.
Minn.I&TC 309 F.Supp. 141, affirmed 43S
F.2d 773.

national basis existed for congressional
finding that possession of flrenrms by
convicted felons affected commerce, and
classification created as means to elimi-
nate that evil was appropriate. Id.

3. Definition

Under section 1202 of this Appendix
prescribing punishment for convicted fel-
on WNO receives, possesses or transports
in commerce or affecting commerce nny
firearm, phrase "In commerce or affecting
commerce" Is mere surplusage and Is not
essential element of receiving and pos-
sessing and In any event phrase modifies
only word “transports"”, and phrase need
not appear In indictment charging receiv-
ing and possessing firearm. Uu. S. wv.
Wiicy, D.C.Minn.1970, 309 F.Supp. 141,
affirmed 429 F.2d 773.

transportation of firearms— Persons

(1) has been convicted by a court of the United States or of a
State or any political subdivision thereof of a felony, or

(2) has been discharged from the Armed Forces under dishon—

orable conditions, or
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UNLAWFUL POSSESSION OF FIREARMS § 1202

(3) has been adjudged by a court of the United States or of a
State or any political subdivision thereof of being mentally In-
competent, or
(4) having been a clt.'zen or the United States has renounced
his citizenship, or
(5) being an alien ts Illegally or unlawfully In the United States,
and who receives, possesses, or transports In commerce cr affecting
commerce, after the date of enactment of this Act, any firearm shall
be fined not more than $10,000 or imprisoned for not more than two

yea. .. both.

Employment; persons liable; penalties for violations
(b) Any individual who to Illls knowledge and while being employed
by any person who—
(1) has been convicted by a court of the United States or of a
State or any political subdivision thereof >f a felony, or
(2) has been discharged from the Armed Forces under dishon-
orable conditions, or
(3) hal been adjudged by a court of the United States or of a
State or any political subdivision thereof of being mentally in-
competent, or
(4) having been a citizen of the United States has renounced
his citizenship, or
(5) being an alien Is Illegally or unlawfully In the United States,
and who, In the course of such employment, receives, possesses, r
transports In commerce or affecting commerce, after the date of the
enactment of this Act, any firearm shall be fined not more than $10,000
or Imprisoned for not more than two years, or both.

Definitions

(c) As used In this title—
(1) "commerce" mcaus travel, trade, tra.flc, commerce, trans-

portation, or communication among the several States, or be-
tween the District of Columbiaand any Stale, or between any
foreign country or any territory or possession and any State or
the District of Columbia, or between points In the same State but
through any other State or the District of Columbia or a foreign
country;

(2) "felony" means any offense punishable by Imprisonment for
a term exceeding one year, but does not Include any offense (other
than one Involving a firearm or explosive) classified as a misde-
meanor under the laws of a State and punishable by a term of
Imprisonment of iwo years or les3;

(3) "firearm” means any weapon (Including
which  will or Isdesigned to or may readily be convertedto ex-
pel a projectile by the action ofan explosive; the frame or re-
ceiver of any such weapon; or anyfirearm muffler or firearm
silencer; or any destructive device. Such term shall Include any
handgun, rifle, or shotgun;

(4) "destructive device” means any explosive. Incendiary, or
poison gas bomb, grenade, mine, rocket, missile, or similar de-
vice; and Includes any type of weapon which will or Is designed
to or may readily be converted to expel a projectile by the action
of any explosive and having any barrel with a bore of one-half
Inch or more In diameter;

(5) "handgun” means any pistol or revolver originally designed
to be fired by the use of a single hand and which Is designed to
fire or capable of firing fixed cartridge ammunition, or any other
firearm originally designed to be fired by the use of a single hand;

(6) "shotgun" means aweapon designed or redesigned, 1 -de
or remade, aod intended to be fired from the shoulder and de-

25J

a starter gun)
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TITLE 18—APPENDIX

signed or -redesigned and made or remade to yse the energy of
the explosive in a fixed shotgun shell to fire through a smooth
bore either a number of ball shot or a single projectile for each

single pull of the trigger;
(7) "rifle”
remade, and

means a weapon designed or redesigned, made or
intended to be fired from the shoulder and designed

or redesigned and made or remade lo use the energy of the explo-
sive in a fixed metallic cartridge to fire only a single projectile
through a rifled bore for each single pull of the trigger.

As amended Pub.L. 90-618, Title IIl, § 301(a)(2), (b), Oct. 22, 1968,

82 Stat. 1236.
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>v Historical

.This section prohibitin% possession of
firearms by one who has been dishonora-
bI%_ discharged from the armed services,
which was adopted cfler considerable de-
bate on the flour of the Senate, was not
fatally tainted on theory that In absence
of heéarings or committee reports there
was no support for legislative findings
that such possession constitutes a burden
on commerce and Is un Impediment or
threat to the exercise of free speech. U.
S. v. Pay, C.A.Ky.1973, 470 K/.M 502.

Legislative history of this section pro-
hibiting possession” of firearm by ‘one
who has been convicted of felony reflects
Intent of Congress to make it  federal
crime for person previously convicted of
felony to possess firearm ‘under all cir-
cumstances even in his own home, except
when \?rant 4 that right_in pardon. Ste-
vens V. 13 S, C.AKy.1971, 440 F.2d 144

71. Construction

Degree to which this section incorpo-
rates or refers to state law is question of
federal statutory construction. 13 S. v.
I'ricepaul, C.A.Cal.1976, 640 F.2d 417.

Question whether final conviction ti re-
quired to bring Into piny prohibition
against possession of a wéapon by one
convicted of a felony Is a question of
construction; classification may Iawfullg/

based upon a mere indictmeént. 13
v, Samson, C.AMe.1976, 633 F.2d 721, cer-
tiorari denied 87 S.Ct. 126, 429 I\3. MS,
50 L.Ed.2d 116.

‘Section 2(a) of this title, reluting to
aiding and abetting, applies. with ~full
force to one who furnishes a firearm to a
person Prohlhlted by subsectlou (a) of
this section from receiving It, to wit. a
convicted felon, * person dishonorably
discharged from the armed forces, one
Who lias been adjudged mentally Incom-
etent, one who has Tenounced his United
tates cmzenshFJ, or on alien who Is llle-
gallé or unlawfully In the United States.

. S. v. Valletta, C.A.Ala.1875. 623 F.2d
1108, rehearing denied 625 F.2tl 1407.

Statutory language, legislative hIStOI’?/,
ntit) statutory acheme may he looked Ilo
In “construction. 13 S. v. Kinsley, CA,
lowa 1976, 518 F.2d 605.

74. —- WIlh other lawa

Ily prohibiting possession of a firearm
by “a convicted “felon. Congress Intended
to punish as one offense all of the acts
of dominion which demonstrate a con-
tinuing possessory Interest In n firearm.
F. S, v. Jones. C 4.Ky.1976, 633 F.2d 13S/.
Certiorari_ denied S.Ct. 29)9, 431 US.
961. 53 L.Ed.2d 1059.

Simultaneous _enactment of this section
relating lo receipt and possession of fire-
?Arlms aft((ejr Ift])alvm;: Ipéeer:H c?néncted oﬁr?

ony, an at provisib’ o nffo
Act_g? :L‘L&\( s_ecti%r% &?_2 of tillsglﬂtl%{)f'plro—

ting., receipt of firearms a felea
B‘?&I&@gd efhdtp overnment Wag free to
charge defendant, a person who had been
convicted of a felony aud who was ac-
cused of receiving nod possessing fire-
yrms, under elllier statute. L\ S. v. Phil-

ips, C.A.M0.19/3. 622 F.2d 338.

ft*xio. Purpose

.Receiving provision of this section pro-
h|hI|In91 cerfbln persons from n-celving.
posses-Ing or transpirtlit.g firearms in-
< ll,passeS mere acquisition by felon of
fircuriu, since —dInn_Is d<signed for
purpose of preventing felons from acquir-
ing firearms, and II" la not synonymous
with possession charge, since receivin
requires more than proof of possession
but also proof of time of receipt and
\éer21 e230U. S. v. Winer, C.A.Ark.1975, 519

UNLAWFUL POf

Provision of this section llibt an;
son who has_been convicted of a
and who receives, possesses, or tran
an%/ firearm in_commerce shall be
not more than JO.0oOd nor imprison-
not mure than two years or both v
tended to help control rash of a
on lives of political leaders and .
figures by convicted felons and ti
state and “local law enforcement Imi
their fight against violent street
by taking away right to possess._fii
from convicted felons and oilier
have shown they cannot lie_trusied
land v. Fukuda, D.C.Hawail 1975
Supp. 84

1. Constitutionality .
Operation of this section to f
state's selection of certain ptzsi
prison guards, on ground that the,
convicted felons and could nut carr
arms _under this section, was not .
permissible intrusior Into state i
and did not conflict with HRS
11(3) expressly oxen,otitic _ stat*
ployecs  from state's prohibition i
Elossessmn of a firearm by -ertaln
¥Iand v. Fukuda. C.A.Ha. MI 19
F.2d 977.

In enacting Ibis section. Conprc
broad power under llie commerce
to define that class of convicted cr
to whom ihe section would np|
long as It did not do so Invidiol
with reference to a suspect classif
t1*04 S. v. Houston, C.A.CM 1976. 61

Fact that application of this s<
ultimately predlcalcd on laws whi
vary from stBte to state was no'
cicnt to warrant conclusion that
violated the equal protection clausi
Congress hBd rational basis for t
“felony," for purposes of |[his
in terms of the maximum scnience
nrlsonment by which un offense
ishable under” the applicable law.
~This section docs not Infringe
right to bear arms. Id.

That Congress might ratlonall
Included others within statute!
scripllon against receipt or poisei
firearms by "felons" does not ct
a defect for equal %otectlon p
\5/03 3. v. Harris, C.AMnss.1976, 5

Thi* section making it a crlio
person convicted of a felony to
and j.ossess firearms which la'
tlb-d “In Inte -tale commerce Is
conHllutional a* amounting to
recedentcd extension of federal

S. v. Rosenbarger, C.A Ky.1971
2d 7)6. certiorari denied 97 8 Cl :
U.S. 965, 53 1 Ed.2d 1960.

This section making 11 crime
victed felon to receive, possess o
port firearms In or affecting ¢
did not deny equal protection,
of rioiiapplloatlou to cohvU-iod fel
reside in slate in which firearm
chased; legislative classification i
to felons was rullnnn) and bore
tint relation to object sought It
tnined. C. S. v. Ransom, C.A fin
F 2d SS5. rehearm% denied 520 |
Certiorari_ denied 96 S.Ct. 1412,
914. 47 |. Ed.2d 219.

This, section wl.ii li_provides
penalties for any convicted felon
celves, possesses or lIratisporu
mnerve or affecting conm.trce an)
is eonslllutlonal "nhotwithstandliig
ant's i-oiitenllon ihat il is un
tlonal If construed lo Permlt av
upon a mere showing that a fire
at some undetermined point, tr.
Interstate commerce before be
sosed by a convicted felon.
Kenner, C AYn.1974. 60S IV-d 4
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convicted of a felony constituted only one
offense under this” section and. conse-
quently, he could only tie sentenced ss If
he had only committed one offense. Id.
. A convicted felon's receipt af separate
firearms on separate occasions does not
constitute only one offense simply he
cunae the weapons are kept in a_ Single
{)osse_ssnon_am are ultimate!}- seized ~at
the siitne time anil on the same premises;*
if a convicted felon receives a firearm on
one occasion and later receives another
firearm on another occasion, he is guilty
of two offenses, assuming thut prior to
the respective receipts the two guns hnd
moved in interstate commerce, “ft 8. v.
Sleeves. C.A.MInn.1975. 325 F.2d 33.

20. Pre-emption .

Where a stare, pursuant to Its police
powers, has enacted |6?IS!atI0n expressly
p_ermlttmlg possession of firearms by con-
victed felons under very limited circum-
stances. Congress did "not, by enacting
this section. Intend to nullify effect of
such legislation except In ease of .1 Ir-
reconcilable conflict between federal and
state law. Hyland v. Fukuda, D.C.na-
wall 1075. 402 F.Supp. SI.

21. Venue )

In prosecution for unlawful receipt of
revolver that had been stolen In Arkansas
ami thereafter transported Inlo Eastern
District of Missouri, assuming that Gov-
ernment could nut prove venue, as such,
merely b% showing that defendant admit-
ted purchasing jun In St. Louis, defend-
ant's statement “was adecw_ately corrobo-
rated. since there was nothing unusual or
Inherently untrustworthy in Statement, it
was made voluntarily, it was exculpatory
at time It was made. |t provided reason-
able explanation of defendant's acquisi-
tion of woapo’. defendant was resident
of St. Louis and weapon was found in
hla home. L\ S. v. Wolf, C.A.Mo. 1070. 335
F.2d 470, certlori.rl denied 97 S.Ct. 315.
420 C.3. 020, 30 L.Ed.2(1 287.

Where It was charged that defendant
had unlawfully received revolver that had
been stolen In_ Arkansas and transported
Into Eastern District of Missouri, corpus
delicti of offense was unlawful receipt of
weapon by defendant and place at which
he ‘received gun was relevant only to
question of venue and. while Governiment
was rcuulred to provo venue. It was not
required to do so by Independent evi-
dence beyond reasonable doubt ami It
COUIsl rely on circumstantial evidence to-
ether with defendant's declaration that
le hud purcnased the gun In St. Louis.
Id.

t$ 1SO!). Exemptions
This title shall not apply to—

§ 101

Note |

22. Limitations .

Evidence showing that pistol In defend-
ant's possession was stolen more than fire
years before indict ment was filed charg-
ing will.ully and knowingly receiving a
flrear | was insufficient to Show that de-
fendant received the pistol within a peri-
od of time not barred b- the statute of
limitation... ft S. v. Wolf. D.C.Mo 1075.
405 F.Supp. 731 affirmed 535 F.2d 47t
certiorari 97 S.Ct. 315. 429 | S. 911, 30 L.
Ed.2d 287.

Where revolver alleged to be In defend-
ant's possession on or about March It),
1973 was stolen In Arkansas on March 10,
1973, prosecution was not barred by
five-year statute of limitations. Id.

23. Stipulations ) )

Where there has been a stipulation as
to material filets those facts are deemed
conclusively established C. S. v. Hous-
ton. C-A.Cal.197t). 347 F.2d 104

Where defendant. In prosecution under
this seetlon stipulated that_he had been
convicted of a felony In 1972 stipulation
related to an essential element of the
crime and was to he regarded by the
Jury as n factconclusively proved,” and
therefore, stipulation was” properly auh-
mllted to Jury. Id.

21, Questions for Jury . .

In "~ prosecution = under this section
whether rlflo which defendant receive
had previously traveled In Interstate com-
merce was a question of fact for the
Jury. U. S. v. Houston. C.A.C»|.1973 547

F.2d 104.

23. Intent =

Where principal defense was that not
defendant’ hut codefcmliint alone bought
stolen weapons and ammunition and c»-
dofendnnt so testified, court did_ uot err
In admitting evidence of oilier quite simi-
lar lllegal = transactions between _ three
burglars  and three cocDlisplrators in dis-
position of tlrcurms and ammunitions,
since evtdenco tended to establish defend-
ant's intentions to engage widely and re-
peatedly In business of dealing”In stolen
goods. “Including firearms and ammuni-
fion. ami evidence was _dearle/ reletau’ to
defense of luck of criminal [ntent, ft S.
v. Dudek. C.A.Ohlo 1977. 5tW F.'Jd 12S8.

certiorari denied O8 S.Ct. 774. 134 CS.
1037. 34 L.Ed'M 76 rehearing denied
%OS.CL 128* 431 C.S, 101, M L.Ed 2d

Specific_ Intent Is not required to sus-
tain conviction under this section L' S.
v. Houston, C.A.1970, 317 F 2d 191

(1) any prisoner who by reason of duties connected with law
enforcement has expressly been entrusted with a (lrearra by com-

petent authority of the prison;

and

(2) any person who has been pardoned by the President of the
United States or the chief executive of a State and has expressly
been authorized by the President or such chief executive, as the

case may be, to receive,
arm.
Index to Notes

Congress, power of 4
Dlamiaaal of indictment 3
Knowledge 3

I'eraona within section |
State pardon 2

1. Persona within aectlon
Provisions of section 1201 et seq. of
this appendix prohibiting tbe person who

possess, or transport

In commerce a f'rp-

has been convicted of a felony from re-
ceiving or ?ossessmg a firearm In com-
merce. would preclude convicted felon
wlio had served his prison term from
carrying a firearm as an adult correc-
tions officer employed by state, despite
exemption therein ‘with Trespect to fire-
arms carried by prison trusties, and de-
spite fact that HRS | 134-1113) exprcsaly
exempted state employees from the
states prohibition agsinst possession of
firearms by certain felons. HylanJ r.
Fukuda, C.A.Hawaii 1978 3-4) FA'd 977.
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(Effective January 1, 1960)

(3) instigates, promotes, attends, or has a pecuniary interest in an
exhibition of fighting animals.

(b) It is adefense to a prosecution under this section thatthe conduct
of the defendant

(1) conformed to accepted veterinary practice;

(2) was part of scientific research governed by accepted standards;
or

(3) was necessarily incident to lawful hunting or trapping activities.

(c) As used in this section, "animal" means a vertebrate living
creature not a human being, but does not include fish.

(d) Cruelty toanimalsis aclass A misdemeanor. (§ Tch 166 SLA 1978)

For construction of former AS Cruelty in trapping animals, 79 ALR
11.40.510, relating to use of live birds as 1308.
targets, see 1964 Op. Att’y Gen., No. 9.

Am. Jur. and ALR references. — 2 Am.
Jur., Animals, § 162 et seq.

Sec. 11.61.150. Obstruction of highways, (a) A person commits the
crime of obstruction of highways if he knowingly

(1) places, drops, or permits to drop on a highway any substance that
creates a substantial risk of physicalinjury to others using the highway;
or

(2) renders a highway impassable or passable only with unreasonable
inconvenience or hazard.

(b) It is an affirmative defense to a prosecution under (aXl) of this
section that

(1) the defendanttook reasonable steps'to remove the substance from
the highway; and

(2) no person suffered physical injury as a re: alt of the presence of
the substance on the highway.

(c) Obstruction of highways is a class B misdemeanor. (8 7 ch 166
SLA 1978)

Article 2. Weapons and Explosives.

Section y  Section
200. Misconduct involving weapons in the- 230. Possession of burglary tools
first degree 240. Criminal possession of explosives

'210. Misconduct involving weapons in the  250. Unlawful furnishing of explosives
second degree

220. Misconduct involving weapons in the
third degree

Sec. 11.61.200. Misconduct involving weapons in the first degree,
(@) A person commits the crime of misconductinvolving weapons in the

first degree if he

§ 11.61.200
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§ 1161200 Criminal Law § 11.61.200
(Effective January 1, 1980)
(1) knowingly possesses a firearm capable of being concealed on his

person after having been convicted of a felony hy a court nf.this.state,
a court oTthe UnttecTStaies, or a court of another state or territory;

(2) knowingly sells or transfers a firearm capable of being concealed'”

on one’'s person to a person who has been convicted ofa felony by a court
of this state, a court of the United States, 'ir a court of another state
or territory;

(3) manufactures, possesses, transports, sells, or transfers a
prohibited weapon;

(4) knowingly sells or transfers d firearm to a person whose physical
or mental condition is substantially impaired as a result of the
introduction of an intoxicating liquor or drug into his body;

(5) removes, covers, alters, or destroys the manufacturer's serial
number,on a firearm with intent to render the firearm untraceable; or

(6) possesses a firearm on which the manufacturer’s serial number
has been removed, covered, altered, or destroyed, knowing that the
serial number has been removed, covered, altered, or destroyed with the
intent of rendering the firearm untraceable.

(b) It is an affirmative defense to d prost mtion under (a) (1) or (2) of
this section that

(1) the person convicted of the prior offense on which the action is
based received a pardon for that conviction;

(2) the underlying conviction upon which the action is based has been
set aside under AS 12.55.085 or as a result of post-conviction
proceedings; or

(3) a period of five years or more has elapsed between the date of the
person’s unconditional discharge on the prior offense and the date of the
possession, sale, or transfer of the firearm.

(c) It is an affirmative defense to a prosecution under (a)(3) of this
section that the manufacture, possession, transportation, sale, or
transfer of the prohibited weapon was in accordance with registration
under the National Firearms Act (26 U.S.C. sec. 5801 et. seq.).

(d) The provisions of (a)(3) of this section do not apply to a peace
officer acting within the scope and authority of his employment.

(e) As used hrthis section,

(1) "prohibited weapon” means any

(A) explosive, incendiary, or noxious gas

(i) mine or device that is designed, made, or adapted for the purpose
of inflicting serious physical injury or death;

(ii) rocket, other than an emergency flare, having a propellantcharge
of more than four ounces;

(iii) bomb;

(iv) grenade;

(B) device designed, made, or adapted to muffle the report of a
fireLTn;

(C) metal knuckles;

89
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Alaska Statutes

§ 11.61.200

(Effective January I, 1980)

(D) switchblade or gravity knife;

(E) firearm that s

capable of

shooting more than one shot

autom atically, without manual reloading, by a single function of the

trigger; or

(F) rifle with a barrel length of less than 16 inches, shotgun with a
barrel length of less than 18 inches, or firearm made from a rifle or

shotgun which, as modified, has an overall length ofless than 26 inches;

(2) "unconditional discharge"” has the meaning ascribed to it in AS

12.55.185.

If) Misconduct involving weapons

felony. (§ 7 ch 166 SLA 1978)

Editor’s note. — The cases c.ied in the
note below were decided under former AS
11.55.030 and 11.55.040.

Constitutionality of former statute
prohibiting: possession by a convict. —
See United States v. Farwell, 11 Alas. 507,
76 F. Supp. 35 (D. Alas. 1948).

Legislative intent. — In former AS
11.55.030, the legislature was trying to
prevent an individual who had previously
shown himself capable of a crime of
violence from being in possession of a
concealed weapon. 1962 Op. A tfy Gen., No.
19.

The purpose of the felon in possession
Btatute was to prevent the concealment and
use of firearms in violent crime. Davis v.
State, Sup. Ct Op. No. 816 (File Nos. 1428;
1436), 499 P.2d 1025 (1972), rev’d on other
grounds, 415 U.S. 308, 94 S. Ct 1105,39 L.
Ed. 2d 347 (1974).

Former section limited to crimes of
violence or potential violence. — See 1962
Op. Att’y Gen., No. 19.

Former section Included crime
committed in another state. — Sti United
States v. Farwell, 11 Alas. 507,76 F. Supp.
35 (D. Alas. 1948).

TTie term “concealed” means that the
weapon is not discernible thror.gl] ordinary
observation by persons coming into
proximity with the person carrying it as
persons do in the ordinary and usual
associations of life. McKee v. State, Sup.
Ct. Op. No. 721 (File No. 1273), 488 P.2d
1039 (1971).

A weapon is concealed if it is hidden from
ordinary observation. It need not be
absolutely invisible to other persons.
McKee v. State, Sup. Ct Op. No. 721 (File
No. 1273), 488 P.2d 1039 (1971).

Actual possession was not required
under former statute. — See Davis v.

0. 816 (File Nos. 1428,

in the first degree is a class C

Ed. 2d 347 (1974); Gordon v. State, Sup. Ct
Op. No. 1126 (File No. 2204), 58" P.2d 25
(1975).

A revolver need not be fully assembled
or immediately capable of firing in order
to qualify as a weapon. Davis v. State, Sup.
Ct Op. No. 816 (File Nos. 1428,1436), 499
P.2d 1025 (1972), rev’d on other grounds,
415U.S. 308,94 S.Ct 1105,39L Ed. 2d 347
(1974).

And it is immaterial whether the gun is
loaded and ready for immediate use. —
See Davis v. State, Sup. Ct Op. No.
816 (File Nos..1428, 1436), 499 P.2d 1025

(1972), revd on other grounds, 415
U.S. 308, 94 S. Ct. 1105, 39 L. Ed. 2d
347(1974).

Furnishing ammunition Included

under former statufi. — See In re Robson,
Sup. Ct Op. No. 157a (File No. 3448), 575
P.2d 771 (1978).

It was necessary to show a prior
conviction in order to prove one essential
element of the crime of possession of a
firearm by a person previously convicted of
afelony. Mesudv. State, Sup. Ct Op. No, 602
(File No. 804), 445 r.2d 229 (1968), cert
denied, 396 U.S. 855,90 S. Ct 117,24 L Ed.
2d 104 (1969).

Conviction may be based on
circumstantial evidence. — Conviction of
"felon in possession” may be based on
circumstantial evidence of possession.
Davis v. State, Sup. Ct Op. No. 8)6 (File
Nos. 1428,1436), 499 P.2d 1025(1972), rav'd
on other grounds, 415 U.S. 308, 94 S. Ct
1105, i,j L. Ed. 2d 347 (1974).

It was error to refuse to give an
instruction defining the term
“concealed.” McKee v. State, Sup. Ct Op.
No. 721 (File No. 1273), 488 P.2d 1039
(1971).

Sentence for possession by convict
upheld. — See Deveroux v. State, Sup. Ct

> 1259 (File No. 2636), 548 PJ2d 1296



§ 11.61.210 Criminal Law § 11.61.220
(Effective January 1,1980)

Sec. 11.61.210. Misconduct involving weapons in the second
degree, (a) A person commits the crime of misconductinvolving weapons
in the second degree if he

(1) possesses on his person a firearm while his physical or mental
condition is substantially impaired as a result of the introduction of an
intoxicating liguor or drug into his body;

(2) discharges a firearm from, on, or across a highway; or

(3) discharges a firearm with reckless disregard for a risk of damage
to property or a risk of physical injury to a person.

(b) Misconduct involving weapons in the second degree is a class A
misdemeanor. (§ 7 ch 166 SLA 1978)

For case* construing former statute Wacek v. State, Sup. 'X Op. No. 1108 (File
prohibiting careless use of firearms, see No. 2166), 520 P.2d 751 (1975).
Giles v. United States, 10 Alas. 455, 144 Am. Jur. and ALR references. — 56 Am.
F.2d 860 (9th Cir. 1944); Burke v. United Jur., Weapons and Firearms, § 7.

States, 282 F.2d 763 (9th Cir. 1980). Use of the firearm without intent to
For case construing former statute inflict injury, 5 ALR 603; 23 ALR 1554.
prohibiting flourishing, pointing or Death from discharge of firearms, 55

discharging firearm in a public place, see ALR 921.

Sec. 11.61.220. Misconduct involving weapons in the third degree,
(a) A person commits the crime of misconductinvolving weapons in the
third degree if he

(1) knowingly possesses a deadly weapon, other than an ordinary
pocket knife, that is concealed on his person;

(2) knowingly possesses a loaded firearm on his person in any place
where intoxicating liquor is sold for consul ‘ption on the premises; or

(3) being an unemancipated minor under 16 years of age, possesses
a firearm without the consent of his parent or guardian.

(b) In a prosecution under (a)(1) of this section, it is an affirmative
defense that the defendant, at the time of his possession, was

(1) in his dwelling or on property appurtenant to his dwelling; or

(2) actually engaged in lawful hunting, fishing, trapping, or other
law ful outdoor activity that necessarily involves the carrying of *
weapon for personal protection.

(c) The provisions of (a)(i) and (2) of this section do not apply to a
peace officer acting within the s«-ope and authority of his employment

(d) In a prosecution under (a)(2) of this section, it is a defense that the
defendant, at the time of his possession, was

(1) on business premises owned by or leased to hin; or

(2) on business premises in the course of his employment for the
owner or lessee of those premises.

(e) For purposes of this section, a deadly weapon on a person is
concealed if it is covered or enclosed in any manner so that an observer
cannot determine that it is a weapon without removing it from that
which covers or encloses it or withoutopening, lifting, orremoving that
which covers or encloses it
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(f) For purposes of (a)(2) of this section, a firearm is loaded if the
firing chamber, magazine, clip, or cylinder of the firearm contains a
cartridge.

(g) Misconduct involving weapons in the third degree is a class B
misdemeanor. (§ 7 ch 166 SLA 1978)

Am. Jur., ALR and CJ.S. references. — Offense of carrying cono-rled weapon as
56 Am. Jur., Weapons and Firearms, 8§ 1et affected by manner of car.ing or piaco of
se~ concealment, 43 ALR2d 402.

l.i option in statute forbidding carrying 94 CJ.S., Weapons, § letse."

of weapons, as to person on his own
premises, 31 ALR 1128.

Offense of carrying weapon on person as
affected by place where defendant was at
the time, 73 ALR 839.

Sec. 11.61.230. Possession of burglary tools, (a) A person commits
the crime of possession of burglary tools if he possesses a burglary tool
with intent to use or permit use of the tool in the commission of

(1) burglary in any degree;

(2) a crime referred to in AS 11.46.180(a)(3); or

(3) theft of services.

(b)

(1) nitroglycerine, dynamite, or any other tool, instrument, or device

As used in this section, "burglary tools” means

adapted or designed for use in committing a crime referred to in (1) -
(3) of (a) of this section; or

(2) any acetylene torch, electric arc, burning bar, thermal lance,
oxygen lance, or other similar device capable of burning through steel,
concrete, or other solid material.

(c) Possession of burglary tools is a class A misdemeanor. (§ 7 ch 166
SLA 1978)

Sec. 11.61.240. Criminal possession of explosives, (a) A person
commits the crime of criminal possession of explosives if he possesses
ormanufactures an explosive substance ordevice and intends to use that
substance or device to commit a crime.

(b) Criminal possession of explosives is a

(1) class A felony if the crime intended is murder in any degree or
kidnapping;

(2) class B felony if the crime intended is a class A felony;

(3) class C felony if the crime intended is a class B felony;

(4) class A misdemeanor if the crime intended is a class C felony;

(5) class B misdemeanor if the crime intended is a class A or class B
misdemeanor. (§ 7 ch 166 SLA 1978)

Sec. 11.61.250. Unlawful furnishing of explosives, (a) A person
commits the crime of unlawful furnishing of explosives if he furnishes
an explosive substance or device to another knowing that the person
intends to use the substance or device to commit a crime.
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