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COMMITTEE REPORT

HOUSE

F U R T H E R :  F I N A N C E

Mr. S p e a k e r :

The C o m m i t t e e  on JUDICIARY

D a t e :

has had HB 930
"An Act increas ing the number o f  supe r io r court judges; and prov id ing 
f o r  an e f fe c t iv e  da te ."

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

t y / i  

I ] 

[ ]

[ ] 

[ 1 

[ ]

do p a s s  [ ] do not pa s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  CS f o r  ____________________________________

a n d  r e c o m m e n d s

! ] s a m e  t i t l e
{ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the  C o m m i t t e e

M E M B E R S  S I G N I N G  
DO PA S S

, S  /  i   _

X'

t ■ ix. e  _

X'

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :

Q  I _ _  g y  _

_______________________________

/  /  /  / , o
x ) is \k  (U s*  > V / ' 

C H A I R M A N

H 60 (Rev. 12/78)



FISCAL NOTE

I. REQUEST
Bill/Resolution No._______ ■: _____ H .B . 930     _
Title A n  A c t  R e l a t i n g  to t h e  N u m b e r  o f  S u p e r i o r  C o u r t  J u d g e s _____________
Requested bv S e n a t e  J u d i c i a r y  C o m m i t t e e _____________________Date Feb. 4. 19 80

II. FISCAL DETAIL
Agency Affected A l a s k a  C o u r t  S v s t e m ___________________________________________
Program Category Affected A d m i n i s t r a t i o n  of J u s t i c e ________________________________
BRU, Program, or Subprogram(s) Affected A l a s k a  C o u r t  S v s te m _______________________
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

F Y  80 F Y  81 F Y  82 F Y  83 F Y  84 F Y  85

100 PERSONAT. SERVICES 2 97.4 3 1 9 . 7 3 4 3 . 7 3 6 9 . 5 3 9 7 . 2

200 T R A V E L 2.0 2.2 2.4 2.6 2.9

300 C O N T R A C T U  A I,

400 C O M M O D I T I E S 1.0 1.1 ... ...  1-2 1.3 1.4

500 E O U I P M E N T 14.6
600 L A N D  &  S T R U C T U R E S

700 G R A N T S .  CLAIMS. ETC.

T O T A L
3 1 5 . 0 3 2 3 . 0 347. 3 3 7 3.4 4 0 1 . 5

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D 3 1 5 . 0 3 2 3 . 0 3 4 7 . 3 3 73.4 4 0 1 . 5

F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

POSITIONS

F U L L  TI M E 8 8 8 8

P A R T  T I M E
T E M P O R A R Y ____________________________ _ ____________ —  ■

III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III) 

S e e  a t t a c h e d  B u d g e t  S u m m a r y .

IV. D A T E  F e b r u a r y  4, 1 9 8 0  P R E P A R E D  B Y  R i c h a r d  P. B a r r i e r
A G E N C Y  A l a s k a  C o u r t  S y s t e m

Original: Legislative Finance P H O N E ___ Z 64.~0.5_4 5 _

cc: Budget and Management
Prime Sponsor (First Legislator Named)
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B U D G E T  S U M M A R Y  - S-rfi-r-3^6

P e r s o n n e l :

2 j u d g e s  a t  $ 6 3 , 1 2 0  $ 1 2 6 , 2 4 0
B e n e f i t s  7 , 7 1 9

T o t a l  j u d g e s  1 3 3 , 9 5 9  $ 1 3 3 , 9 5 9

2 s e c r e t a r i e s  a t  $ 2 0 , 1 3 6  (Range 12) 4 0 , 2 7 2
2 i n - c o u r t  c l e r k s  a t  $ 2 0 , 1 3 6

( R a n g e  12) 4 0 , 2 7 2
2 l a w  c l e r k s  a t  $ 2 3 , 8 0 8  (Range 15) 4 7 , 6 1 6

B e n e f i t s  3 5 , 2 6 2

T o t a l  s u p p o r t  1 6 3 , 4 2 4  1 6 3 , 4 2 4

T o t a l  P e r s o n n e l  $ 2 9 7 , 3 8 3

T r a v e l ; 2 , 0 0 0

C o m m o d i t i e s ; 1 , 0 0 0

E q u i p m e n t : 1 4 , 6 0 0

G r a n d  T o t a l $ 3 1 4 , 9 8 3
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COMMITTEE REPORT

HOUSE

FURTHER:

Mr. S p e a k e r :

T h e  C o m m i t t e e  on J U D I C I A R Y

D a t e :

has had

- M i l l

HB 933

"An Act authorizing an advisory vote by the qualified voters of the 
state on amendment of the Alaska Statehood Act provisions relating 
to land.M &

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ V I  
[ ] 
[ ]

[ ] 

[ 1 

[ )

do p a s s  [ ] do n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  CS for ____________________________________

and r e c o m m e n d s  _______________________________

[ ] s a m e  t i t l e
[ J n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ S[ N s w  F i s c a l  N o t e  

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the  C o m m i t t e e

M E M B E R S  S I G N I N G  
DO P A S S

1 1 L

vZ .J af Al 0  ('  j___ J_

h ^ '  - A .s J r  ' -

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :

H 60 (Rev. 1 2 / 7 3 )  
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Pouch V 
State Capitol 

Juneau, Alaska 99811Official Business

M E M O R A N D U M April 28, 1980

TO: Members of the House Judiciary Committee

FROM: Representative Charles H. Parr, Chairman

SUBJECT: Sagebrush Rebellion Legislation

The members of the Committee are familiar with the path being 
followed by the State of Nevada in attacking the overweening in­
fluence of the Federal Government in the State. In brief, Nevada 
is saying that all public land in the State is its property and it 
plans to enforce its ownership. The intent is, of course, to lead 
to a Supreme Court resolution of Nevada's claim that Federal 
Government retention of nearly all the public land discriminated 
against the State -- that it was .iot admitted on an even footing 
with other States admitted-earlier.

The chances of success in this legal battle may be slight, but if 
there is enough support among Che Western States, Congress may well 
be forced to take a more reasonable attitude on land issues.

The Judiciary Committee passed out some weeks ago HJR 51 (7 "do 
pass" and 1 no rec"). HJR 51 was the first of a package of three 
bills. It would place a constitutional amendment on the ballot so 
that the voters might rescind that portion of the State Constitu­
tion in which we give up all claim to "Federal" land.

HB 933 and HB 981 are the second and third parts of the package.
In addition to the disclaimer in the Constitution, there is also a 
provision in the Statehood Act. The Statehood Act is a contract 
and requires bilateral agreement to change. HB 933 would have the 
voters advise us as to whether we should petition Congress for 
negotiations to change the Statehood Act.

HB 981 would ask the voters to tell us whether we should pass a 
bili similar to that passed by Nevada. This bill would then stake 
our claim to all the public land in the State (it would not affect 
private or Native Corporation land)..

I believe we need to pass this three-bill package. Even though 
the concrete results may be slight', we will at the very minimum 
make a strong statement which may have some influence as the D-2 
issue comes to a head this summer.
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COMMITTEE REPORT

HOUSE

F U R T H E R

Mr. S p e a k e r :

T h e  C o m m i t t e e  on JUDICIARY

D a t e :

has had HB 9 Ay

"An Act annulling 15 AAC 05.410(A); and providing for an effective 
date."

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

[ 1 

I ]

[ 1 

[ ] 

U  ]

do p a s s  [ ] do not pa s s

do pa s s  w i t h  a t t a c h e d  a m e n d  l e n t s (s )

r e p l a c e  w i t h  CS for ____________________________________

a n d  r e c o m m e n d s  _____________

] s a m e  t i t l e  
[ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the   C o m m i t t e e

M E M B E R S  S I G N I N G  
DO P A S S

\ v 1 . * 5 -? -

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I ONS:

(\) v A.;\i f ■ U'vA ; Kl
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1 1 1 !  I  IF i l l f l  

T Tffim I L I l ® 0 § I L a p i S

LEGISLATIVE AFFAIRS AGENCY

K E II 0 R A N D U M February 25, 1980

SUBJECT:

TO:

FROM:

As you may know, on February 19, 1980 the Alaska Supreme 
Court held in State v. A.L.I.V.E. Voluntary, No. 2022, that 
the use of a concurrent resolution to annul regulations, as 
authorized by AS 44.62.320, is unconstitutional. The court 
equated annulment of regulations with repeal of statutes in 
finding that the use of a concurrent resolution to annul 
regulations violates the procedures specified for lawmaking 
in Article II of the Alaska Constitution. These procedures, 
V7hich the court described as safeguards against ill considered 
action, include the requirement that each bill be confined 
to one subject, have a descriptive title, contain an enactment 
Clause of prescribed wording, be read three times on three 
separate days, and be passed by the recorded votes of a 
majority of each house.

None of these safeguards, of course, apply to concurrent 
resolutions.

In Work Order No. 8105, you would restrict committee referral 
of resolutions of annulment to the Administrative Regulation 
Review Committee. As the Supreme Court specifically dis­
approved the use of the concurrent resolution to annul regu­
lations, completion of this request would, at best, be ir­
relevant.

In Work Order No. 8102, you would expand the Administrative 
Regulation Review Committee’s power to suspend regulations 
to include regulations adopted prior to the adjournment of

Constitutionality of bills prepared urder 
Work Orders No. 8102 and 8105

Senator Don Bennett, Chairman 
Administrative Regulation Review

Joseph A. Guthrie 
Legislative Counsel

P O U C H  Y  ■ S T A T E  C A P I I O l  

J U N f A t  A ( A ' j K A 9 W f l l 1  

V O ;  . 1 6 5  3 8 0 0



the last session of the legislature, not just those adopted 
since adjournment as provided by current law. Although, in 
Stata v. A.h.I.V.E. Voluntary, No, 2022, the court was con- 
cerned with the annulment, and not suspension, of regulations, 
the Court cited with approval several cases rejecting the 
validity of laws conferring either affirmative or negatory 
legislative powers on individual legislators or legislative 
committees (see pages 24 - 26 of the slip opinion).

Therefore, it seems clear that the legislation you requested 
is now unconstitutional. Of course, it lies within the dis­
cretion of a legislator whether to pursue a measure the 
constitutionality of which has been cast into question by a 
court decision; however, we thought it incumbent upon us to 
advise you of the possibility of such a court ruling, should 
the measure be enacted.

JAG; ljb

Enclosure



THE SUPREME COURT OF THE STATE OF ALASKA

S T A T E  O F  A L A S K A ,  A N D  
D E P A R T M E N T  O F  R E V E N U E

A p p e l l a n t s , F i l e  No. 3 6 7 0

v O P I N I O N

A . L . I . V . E .  V O L U N T A R Y [No. 20 2 2  —  F e b r u a r y  19, 1980]

A p p e l l e e .

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
of A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

P e t e r  J. K a l a m a r i d e s ,  Judge.

A p p e a r a n c e s :  J o s e p h  K. D o n o h u e ,  A s s i s t a n t
A t t o r n e y  G e n e r a l ,  A v r u m  M. Gro s s ,  A t t o r n e y  
G e n e r a l ,  J u n e a u ,  for A p p e l l a n t s .  J o e  P. 
J o s e p h s o n ,  J o s e p h s o n  & T r i c k e y ,  Inc., 
A n c h o r a g e ,  f o r  A p p e l l e e .  S t e p h e n  M. E l l i s ,  
D e l a n e y ,  Wi.'es, Mo o r e ,  H a y e s  & Rei t m a n ,
I n c . , A n c h o r a g e ,  for A m i c i  C u r i a e  A l a s k a  
L e g i s l a t i v e  C o u n c i l  a n d  A d m i n i s t r a t i v e  
R e g u l a t i o n  R e v i e w  C o m m i t t e e .

B e f o r e :  B o o c h e v e r ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
Co n n o r ,  B u r k e  a n d  M a t t h e w s ,  J u s t i c e s .

M A T T H E W S ,  J u s t i c e .
B O O C H E V E R ,  C h i e f  J u s t i c e ,  w i t h  w h o m  C O N N O R ,  J u s t i c e ,  
joins, d i s s e n t i n g .

AS 4 4 . 6 2 . 3 2 0 ( a )  p r o v i d e s :

T h e  l e g i s l a t u r e ,  b y  a c o n c u r r e n t  r e s o l u t i o n  
a d o p t e d  b y  a v o t e  of b o t h  h o u s e s ,  m a y  a n n u l  
a r e g u l a t i o n  o f  an  a g e n c y  o r  d e p a r t m e n t .



T h i s  s t a t u t e  e n c o m p a s s e s  a v a r i a n t  o f  w h a t  h a s  c o m e  to  be

1 .  .

c a l l e d  t h e  l e g i s l a t i v e  v eto. T h e  q u e s t i o n  in t h i s  c a s e  is 

w h e t h e r  t h i s  d e v i c e  v i o l a t e s  a r t i c l e  II o f  t h e  A l a s k a  

C o n s t i t u t i o n .  W e  h o l d  t h a t  it does.

I

C h a p t e r  15 o f  T i t l e  5 of t h e  A l a s k a  S t a t u t e s

a u t h o r i z e s  g a m e s  o f  c h a n c e  a n d  s k i l l  to be o p e r a t e d  b y

p e r m i t  h o l d e r s .  O n l y  c e r t a i n  k i n d s  o f  g a m e s ,  ("bingo,

r a f f l e s  a n d  l o t t e r i e s ,  ice c l a s s i c s ,  d o g  m u s h e r s '  c o n t e s t s ,
2

f i s h  d e r b i e s  a n d  c o n t e s t s  o f  skill") a r e  a l l o w e d ,  o n l y
3

n o n p r o f i t  o r g a n i z a t i o n s  m a y  be i s s u e d  a p e r m i t ,  a n d  a l l

r e v e n u e s  m u s t  be d e v o t e d  t o  " t h e  a w a r d i n g  o f  p r i z e s  to

c o n t e s t a n t s  o r  p a r t i c i p a n t s  a n d  to e d u c a t i o n a l ,  c i v i c ,
4

p u b l i c ,  c h a r i t a b l e ,  p a t r i o t i c  o r  r e l i g i o u s  u s e s . "  T h e

C o m m i s s i o n e r  o f  R e v e n u e  h a s  b e e n  d e l e g a t e d  t h e  a u t h o r i t y  to

a d o p t  r u l e s  a n d  r e g u l a t i o n s  " n e c e s s a r y  to c a r r y  o u t  t h i s
5

c h a p t e r  o r  p r o t e c t  the b e s t  i n t e r e s t  o f  the p u b l i c . "

1. F o r  e x c e l l e n t  h i s t o r i e s  o f  the l e g i s l a t i v e  
v e to, see G i n n a n e ,  T h e  C o n t r o l  o f  F e d e r a l  A d m i n i s t r a t i o n  b y  
C o n g r e s s i o n a l  R e s o l u t i o n s  a n d  C o m m i t t e e s , 66 Harv. L. Rev. 569 
(19537; N e w m a n  & K e a t o n ,  C o n g r e s s  a n d  the F a i t h f u l  E x e c u t i o n  
o f  L a w s  - S h o u l d  L e g i s l a t o r s  S u p e r v i s e 'A d m i n i s t r a t o r s ?  41 
Cal". r. Rev. 565 (1953) ; a n d  W a t s o n ,  C o n g r e s s  S t e p s  Out: A  
L o o k  at C o n g r e s s i o n a l  C o n t r o l  o f  t h e  E x e c u t i v e ,  63 Cal. L.
Rev. 983 (1975).

2. AS 0 5 . 1 5 . 1 0 0 .

3. AS 0 5 . 1 5 . 1 2 0 ,  .210( 1 5 ) .

4. A S  0 5 . 1 5 . 1 5 0 .

5. AS 0 5 . 1 5 . 0 6 0 ( 1 1 ) .

- 2-



F r o m  1 9 6 0  u n t i l  1 9 7 6  o n e  of  t h e  C o m m i s s i o n e r ' s

r e g u l a t i o n s  p r o h i b i t e d  l o t t e r y  o p e r a t o r s  f r o m  g i v i n g  p r i z e s

e x c e e d i n g  $ 1 5 , 0 0 0  in p e r s o n a l  p r o p e r t y  o r  $ 3 0 , 0 0 0  in r e a l
6

p r o p e r t y  a n n u a l l y .  I n  N o v e m b e r  o f  1976 t h e  r e g u l a t i o n  w a s

a m e n d e d  b y  i n c r e a s i n g  the a n n u a l  p e r s o n a l  p r o p e r t y  l i m i t  to

$ 3 0 , 0 0 0  a n d  t h e  a n n u a l  r e a l  p r o p e r t y  l i m i t  t o  $ 5 0 , 0 0 0  a n d  b y

s t a t i n g  t h a t  p e r s o n a l  p r o p e r t y  i n c l u d e d  c a s h  a n d  n e g o t i a b l e  

7
i n s t r u m e n t s .

6. T h e  r e g u l a t i o n  w a s  d e s i g n a t e d  15 A A C  05.
4 1 0 ( 4 ) .  It p r o v i d e d :

In h o l d i n g ,  o p e r a t i n g ,  a n d  c o n d u c t i n g  
r a f f l e s  o r  l o t t e r i e s ,  no p e r m i t t e e  
s h a l l  r a f f l e  p r i z e s  o f  p e r s o n a l  p r o p e r t y  
in e x c e s s  o f  the s u m  o r  v a l u e  o f  
$ 1 5 , 0 0 0 . 0 0  in a n y  o n e  c a l e n d a r  y e a r  a n d  
r e a l  p r o p e r t y  in e x c e s s  o f  the s u m  or 
v a l u e  o f  $ 3 0 , 0 0 0 . 0 0  in a n y  o n e  c a l e n d a r  
y e a r .

7. A s  a m e n d e d  the r e g u l a t i o n  reads:

(4) In  h o l d i n g ,  o p e r a t i n g  a n d  
c o n d u c t i n g  r a f f l e s  o r  l o t t e r i e s ,  a 
p e r m i t t e e  m a y  n o t  r a f f l e  p r i z e s  of 
p e r s o n a l  p r o p e r t y ,  i n c l u d i n g  c a s h  
o r  a n e g o t i a b l e  i n s t r u m e n t ,  the 
a g g r e g a t e  t o t a l  o f  w h i c h  is in 
e x c e s s  o f  t h e  s u m  o r  v a l u e  of 
$ 3 0 , 0 0 0  in a n y  o n e  c a l e n d a r  y e a r  
a n d  r e a l  p r o p e r t y  in e x c e s s  o f  the 
s u m  o r  v a l u e  of $ 5 0 , 0 0 0  in a n y  one 
c a l e n d a r  y e a r .

-3-



A . L . I . V . E .  V o l u n t a r y  is an  u n i n c o r p o r a t e d  a s s o c i a  

t i o n  w h i c h  a c t s  as  t h e  p o l i t i c a l  a c t i o n  c o m m i t t e e  f o r  t h e  

T e a m s t e r ' s  U n i o n  L o c a l  No. 959, a n d  a f f i l i a t e d  u n i o n s .  F o r  

t h r e e  y e a r s  it h a s  o p e r a t e d  f u n d  r a i s i n g  l o t t e r i e s  u n d e r  a 

p e r m i t  i s s u e d  b y  the D e p a r t m e n t  o f  R e v e n u e .  It a p p l i e d  for 

a p e r m i t  f o r  1 9 7 7  a n d  r e p o r t e d  t h a t  d u r i n g  1976 it h a d  

d i s t r i b u t e d  $ 8 0 , 0 0 0  in c a s h  p r i z e s .  T h e  Departmer.c d e n i e d  

A . L . I . V . E .  a p e r m i t  for 19 7 7  o n  t h e  g r o u n d  t h a t  its p r i z e  

d i s t r i b u t i o n  in 1 9 7 6  h a d  e x c e e d e d  t h e  a l l o w a b l e  limit.

A . L . I . V . E .  t h e n  b r o u g h t  s u i t  a g a i n s t  the D e p a r t­

m e n t  a l l e g i n g  t h a t  t h e  d e n i a l  o f  t h e  p e r m i t  w a s  w r o n g f u l ,  

c l a i m i n g  t h a t  u n d e r  the f i r s t  v e r s i o n  o f  the r e g u l a t i o n  

w h i c h  w a s  in e f f e c t  for m o s t  o f  1 9 7 6  c a s h  p r i z e s  w e r e  n o t  

i n c l u d e d  w i t h i n  the p e r s o n a l  p r o p e r t y  l i m i t a t i o n  of $ 1 5 , 0 0 0  

W h i l e  the c a s e  w a s  p e n d i n g  b e f o r e  t h e  s u p e r i o r  co u r t ,  t h e  

l e g i s l a t u r e ,  a c t i n g  u n d e r  A S  4 4 . 6 2 . 3 2 0 ( a ) ,  a n n u l l e d ,  by



c o n c u r r e n t  r e s o l u t i o n ,  15 A A C  0 5 . 4 1 0 ( 4 ) .
8

8. L e g i s l a t i v e  R e s o l v e  No. 79, i n  full, s t a t e s

A n n u l l i n g  a r e g u l a t i o n  o f  the D e p a r t m e n t  
o f  R e v e n u e  p e r t a i n i n g  to t h e  v a l u e  of 
p r i z e s  a w a r d e d  i n  r a f f l e s  a n d  l o t t e r i e s .

B E  IT  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  
S T A T E  O F  A L A S K A :

W H E R E A S  u n d e r  A S  4 4 . 6 2 . 3 2 0  the l e g i s­
l a t u r e  b y  c o n c u r r e n t  r e s o l u t i o n  a d o p t e d  b y  
a v o t e  o f  b o t h  h o u s e s  m a y  a n n u l  a r e g u l a t i o n  
o f  an  a g e n c y  o r  d e p a r t m e n t ;  a n d

W H E R E A S  15 A A C  0 5 . 4 1 0 ( 4 ) ,  a d o p t e d  by 
t h e  D e p a r t m e n t  o f  R e v e n u e ,  r e s t r i c t s  t h e  
v a l u e  o f  p r i z e s  w h i c h  m a y  be a w a r d e d  in  a 
s i n g l e  y e a r  b y  a q u a l i f i e d  o r g a n i z a t i o n  in 
a r a f f l e  o r  l o t t e r y  to $ 3 0 , 0 0 0  in p e r s o n a l  
p r o p e r t y  a n d  $ 5 0 , 0 0 0  in r e a l  p r o p e r t y ;  
a n d

W H E R E A S  t h e  p r e v e n t i o n  o f  h i g h - s t a k e s  
g a m b l i n g  s o u g h t  by  this r e g u l a t i o n  c o u l d  
b e  a c h i e v e d  m o r e  e f f e c t i v e l y  t h r o u g h  l e s s  
r e s t r i c t i v e  m e a n s ;  s p e c i f i c a l l y ,  t h e  v a l u e  
o f  p r i z e s  a w a r d e d  in i n d i v i d u a l  r a f f l e s  or  
l o t t e r i e s  c o u l d  be  l i m i t e d  or t h e  p r i z e  
l i m i t  c o u l d  b e  r e l a t e d  t o  the a m o u n t  r e­
q u i r e d  t o  p a r t i c i p a t e  in t h e  r a f f l e  or 
l o t t e r y ;  a n d

W H E R E A S  t h i s  r e g u l a t i o n  w o u l d  f r u s­
t r a t e  t h e  inter.- o f  A S  05.15. 150, w h i c h  
s p e c i f i e s  p e r m i s s i b l e  u s e s  f o r  n e t  p r o­
c e e d s  o f  r a f f l e s  a n d  l o t t e r i e s ,  by p r e­
v e n t i n g  q u a l i f i e d  o r g a n i z a t i o n s  f r o m  
g a r n e r i n g  n e t  p r o c e e d s  in s u f f i c i e n t  
a m o u n t s  for u s e s  s p e c i f i c a l l y  m e n t i o n e d  
in A S  0 5 . 1 5 . 1 5 0 ,  s u c h  as e r e c t i n g  o r  
m a i n t a i n i n g  p u b l i c  b u i l d i n g s  o r  w o r k s ,  
o r  l e s s e n i n g  t h e  b u r d e n  o n  g o v e r n m e n t ;

BE IT  R E S O L V E D  b y  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  t h a t  a d m i n i s t r a t i v e  r e g u l a­
t i o n  15 A A C  0 5 . 4 1 0 ( 4 )  is a n n u l l e d .



A s  a r e s u l t  of the l e g i s l a t i v e  a n n u l m e n t  A . L . I . V . E .  

a d d e d  a n o t h e r  c o u n t  t o  i t s  c o m p l a i n t  u n d e r  w h i c h  i t  c l a i m e d  

t h a t  the d e n i a l  o f  i t s  p e r m i t  w a s  w r o n g f u l  b e c a u s e  i t  w a s  

b a s e d  0*1 c o n t i n u i n g  e n f o r c e m e n t  o f  t h e  r e g u l a t i o n  d e s p i t e  its 

n u l l i f i c a t i o n  b y  the l e g i s l a t u r e .  In r e s p o n s e ,  t h e  s t a t e  

c l a i m e d  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  c o n s t i t u t i o n a l l y  

a n n u l  a n  a d m i n i s t r a t i v e  r e g u l a t i o n  b y  c o n c u r r e n t  r e s o l u t i o n  

a n d  t h e r e f o r e  t h e  r e g u l a t i o n  h a d  n o t  b e e n  a n n u l l e d .  B o t h  

p a r t i e s  m o v e d  f o r  s u m m a r y  j u d g m e n t  o n  t h i s  i s s u e .  T h e  c o u r t  

g r a n t e d  p a r t i a l  s u m m a r y  j u d g m e n t  in f a v o r  o f  A . L . I . V . E . ,  

h o l d i n g  t h a t  t h e  l e g i s l a t i v e  a n n u l m e n t  p o w e r  w a s  c o n s t i­

t u t i o n a l  a n d  t h a t  t h e  r e g u l a t i o n  i n  q u e s t i o n  w a s  v o i d  ab

. . . 9
i n i t i o .

9. T h a t  is, s i n c e  1960. • L e g i s l a t i v e  R e s o l v e  
No. 79 p u r p o r t e d  t o  a n n u l  n o t  m e r e l y  the 1 9 7 6  a m e n d m e n t s  
t o  t h e  r e g u l a t i o n ,  b u t  the r e g u l a t i o n  in its e n t i r e t y .  S e e  
n o t e  8, s u p r a .



T h e  A l a s k a  C o n s t i t u t i o n  d e f i n e s  w i t h  s p e c i f i c i t y
10

t h e  m e c h a n i c s  o f  l e g i s l a t i o n .  E a c h  p r o v i s i o n  h a s  a p u r p o s e  

" d e s i g n e d  t o  e n g e n d e r  a r e s p o n s i b l e  l e g i s l a t i v e  p r o c e s s  

w o r t h y  of  t h e  p u b l i c  t r u s t . "  P l u m l e y  v. H a l e , 594 P . 2d 497, 

500 ( A l a s k a  1979).

A r t i c l e  II, s e c t i o n  13 r e q u i r e s  t h a t  e v e r y  b i l l  b e  

c o n f i n e d  t o  o n e  s u b j e c t  a n d  t h a t  t h e r e  be  a d e s c r i p t i v e

11

10. Art. II, § 13 p r o v i d e s :

F o r m  of B i l l s. E v e r y  b i l l  s h a l l  be 
c o n f i n e d  to o n e  s u b j e c t  u n l e s s  it is an 
a p p r o p r i a t i o n  b i l l  o r  o n e  c o d i f y i n g ,  
r e v i s i n g ,  o r  r e a r r a n g i n g  e x i s t i n g  laws.
B i l l s  f o r  a p p r o p r i a t i o n s  s h a l l  b e  c o n­
f i n e d  to a p p r o p r i a t i o n s .  T h e  s u b j e c t  of 
e a c h  b i l l  s h a l l  be  e x p r e s s e d  in the 
t i t l e .  T h e  e n a c t i n g  c l a u s e  s h a l l  be:
" B e  i t  e n a c t e d  b y  t h e  L e g i s l a t u r e  o f  the 
S t a t e  of  A l a s k a , "

Art. II, § 14 p r o v i d e s :

P a s s a g e  o f  B i l l s . T h e  l e g i s l a t u r e  
s h a l l  e s t a b l i s h  t h e  p r o c e d u r e  for e n a c t­
m e n t  o f  b i l l s  i n t o  law. N o  b i l l  m a y  
b e c o m e  l a w  u n l e s s  it h a s  p a s s e d  t h r e e  
r e a d i n g s  in e a c h  h o u s e  o n  t h r e e  s e p a r a t e  
d ays, e x c e p t  t h a t  z .y b i l l  m a y  be a d­
v a n c e d  f r o m  s e c o n d  to t h i r d  r e a d i n g  o n  
t h e  s a m e  d a y  b y  c o n c u r r e n c e  of t h r e e -  
f o u r t h s  o f  t h e  h o u s e  c o n s i d e r i n g  it.
N o  b i l l  m a y  b e c o m e  l a w  w i t h o u t  a n  a f f i r m a­
ti v e  v o t e  o f  a m a j o r i t y  o f  t h e  m e m b e r s h i p  o f  
e a c h  ho u s e .  T h e  y e a s  a n d  n a y s  on  f i n a l  
p a s s a g e  s h a l l  b e  e n t e r e d  in the j ournal.
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title. T h e s e  r e q u i r e m e n t s  a r e  d e s i g n e d  "to p r e v e n t  t h e

i n c l u s i o n  of  i n c o n g r u o u s  a n d  u n r e l a t e d  m a t t e r s  in t h e  s a m e

b i l l  in o r d e r  to g e t  s u p p o r t  f o r  it w h i c h  t h e  s e v e r a l

s u b j e c t s  m i g h t  n o t  s e p a r a t e l y  c o m m a n d ,  a n d  to g u a r d  a g a i n s t

i n a d v e r t e n c e ,  s t e a l t h  a n d  f r a u d  in l e g i s l a t i o n . "  S u b e r

v. A l a s k a  S t a t e  B o n d  C o m m i t t e e , 414 P . 2d 546, 557 ( A l a s k a

196 6 ) .  T h e  s a m e  s e c t i o n  a l s o  r e q u i r e s  a s p e c i f i c  f o r m  of

e n a c t m e n t  c l a u s e  to a v o i d  c o n f u s i o n  as t o  w h e n  t h e  l e g i s l a t u r e

is s p e a k i n g  w i t h  t h e  f o r c e  and e f f e c t  o f  law, as d i s t i n g u i s h e d
11

f r o m  the m e r e  e x p r e s s i o n  o f  its v i e w s  a n d  d e s i r e s .

A r t i c l e  II, s e c t i o n  14 r e q u i r e s  t h r e e  r e a d i n g s  o f

a b i l l ,  o n  t h r e e  s e p a r a t e  d a y s  in o r d e r  "to e n s u r e  t h a t  t h e

l e g i s l a t u r e  k n o w s  w h a t  it is p a s s i n g , "  N o r t h  S l o p e  B o r o u g h

v. S o h i o  P e t r o l e u m  C o r p ., 585 P. 2d 534, 543 n.. 11 ( A l a s k a

1978), a n d  to e n s u r e  a n  o p p o r t u n i t y  for the e x p r e s s i o n  o f
12

p u b l i c  o p i n i o n  a n d  d u e  d e l i b e r a t i o n .  S e c t i o n  14 a l s o  

r e q u i r e s  t h a t  the v o t e  o f  e a c h  l e g i s l a t o r  o n  f i n a l  p a s s a g e  

o f  a b i l l  b e  r e c o r d e d  a n d  t h a t  n o  b i l l  m a y  p a s s  w i t h o u t  an 

a f f i r m a t i v e  v o t e  o f  a m a j o r i t y  o f  t h e  m e m b e r s h i p  o f  e a c h  

house. T h e s e  p r o v i s i o n s  a r e  m e a n t  "to e n s u r e  d e l i b e r a t i o n  

p r i o r  to p a s s a g e ,  to e n s u r e  t h a t  t h e  r e q u i s i t e  m a j o r i t y  o f  

e a c h  h o u s e  a f f i r m a t i v e l y  v o t e s  t o  e n a c t  a b i l l  i n t o  law,, a n d

11. S e e  3 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  1 7 4 6 - 4  8' ( J a n u a r y  11, 1956) .

■*•2* See 3 ’P r o c e e d i n g s  of t h e  A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  1 7 5 1 - 5 4  ( J a n u a r y  11, 1956).



to p r o v i d e  a p u b l i c  r e c o r d  o f  t h e  v o t e  c a s t  b y  e a c h  l e g i s­

lat o r . "  P l u m l e y  v. H a l e , 594 P . 2d 497, 500 ( A l a s k a  1 9 7 9 ) .

I n  a d d i t i o n  to t h e s e  f o r m a l  s a f e g u a r d s  t h e r e  is

t h e  c o n d i t i o n  t h a t  no  b i l l  s h a l l  b e c o m e  l a w  u n l e s s  t h e
13

g o v e r n o r  has the o p p o r t u n i t y  to v e t o  it. T h i s  p o w e r  is 

g r a n t e d  "' t o  p r e s e r v e  the i n t e g r i t y  o f  . . . [the e x e c u t i v e ]  

b r a n c h  o f  g o v e r n m e n t  . . . a n d  t h u s  m a i n t a i n  an e q u i l i b r i u m  

of g o v e r n m e n t a l  p o w e r s  . . . [and] to  a c t  as a c h e c k  u p o n  

h a s t y  a n d  i l l - c o n s i d e r e d  l e g i s l a t i o n . ' "  T h o m a s  v. R o s e n ,

569 P . 2d 793, 795 n . 5  (Alaska 1 9 7 7 ) ( c i t a t i o n  o m i t t e d ) .  

F i n a l l y ,  t h e r e  is the c l a u s e  t h a t  l a w s  d o  n o t  b e c o m e  e f f e c t­

ive, u n l e s s  a t w o - t h i r d s  v o t e  o f  t h e  m e r’iership o f  e a c h  

h o u s e  p r o v i d e s  o t h e r w i s e ,  u n t i l  n i n e t y  d a y s  a f t e r  t h e y  a r e  

e n a c t e d .  Art. II, § 18. Thir is d e s i g n e d  t o  p r o v i d e  a f a i r

o p p o r t u n i t y  to  t h o s e  p e o p l e  a f f e c t e d  by  l e g i s l a t i o n  t o  l e a r n
14

of  t n e  l a w s  t h e y  m u s t  l i v e  by.

T h e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e  is w h e t h e r  t h e  

l e g i s l a t u r e  c a n  e x e r c i s e  i t s  l e g i s l a t i v e  p o w e r  w i t h o u t  

f o l l o w i n g  t h e s e  e n a c t m e n t  p r o v i s i o n s .  In o u r  v i e w  t h e  a n s w e r  

m u s t  be in t h e  n e g a t i v e ,  fcr o t h e r w i s e  t h e y  w o u l d  s e r v e  no 

p u r p o s e .  In P l u m l e y  v. H a l e , 594 P . 2d 497, 502 ( A l a s k a

13. Art. II, §§ 15, 16 a n d  17.

14. S e e  4 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  3 1 1 0’"(january 25, 19 5 6 ) .
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1979) w e  h e l d  t h a t  t h e  r e q u i r e m e n t s  o f  A r t ,  II § 14 a r e
15

m a n d a t o r y ,  n o t  p e r m i s s i v e .  T h e  m i n u t e s  o f  t h e  p r o c e e d i n g s

o f  o u r  c o n s t i t u t i o n a l  c o n v e n t i o n  i n d i c a t e  t h a t  the d e l e g a t e s

w e r e  f u l l y  a w a r e  t h a t  o n l y  b y  f o l l o w i n g  t h e  e n a c t m e n t

p r o c e d u r e s  c o u l d  the l e g i s l a t u r e  m a k e  law. T h u s ,  D e l e g a t e

S u n d b o r g  s t a t e d :

Now, a m a j o r i t y  v o t e  in e a c h  h o u s e  o f  
t h e  l e g i s l a t u r e  As n o t  e q u i v a l e n t  to 
p a s s i n g  a law, b e c a u s e  it d o e s  n o t  r e­
q u i r e  the s i g n a t u r e  of the g o v e r n o r ,  a n d  
it d o e s  n o t  r e q u i r e  c o n f o r m a n c e  w i t h  the 
p r o v i s i o n s  o f  t h i s  c o n s t i t u t i o n  a n d  u h e  
p r o v i s i o n s  o f  s u c h  laws as w i l l  be  p a s s e d  
u n d e r  it w i t h  r e s p e c t  to the p r o c e d u r e  
in e n a c t i n g  a law. So, w h e n  w e  s a y  in 
t h e  s e c o n d  s e n t e n c e ,  " T h e  s t a t e  m a y  b y  
law," we  a r e  s a y i n g  th a t  t h a t  l a w  m u s t  
b e  p a s s e d  b y  t h e  l e g i s l a t u r e  in the 
m a n n e r  t h a t  is r e q u i r e d  by the c o n s t i­
tu t i o n  a n d  the s t a t u t e s ,  a n d  e i t h e r  
s i g n e d  b y  t h e  g o v e r n o r  o r  p a s s e d  o v e r  
h i s  v e t o  o r  b e c o m e  l a w  w i t h o u t  h i s  
s i g n a t u r e  in t h e  m a n n e r  p r o v i d e d  in 
t he c o n s t i t u t i o n ,  w h i c h  w e  f e l t  w a s  
the r e a l  i n t e n t i o n  o f  t h e  b o d y  r a t h e r  
t h a n  m e r e l y  r e q u i r i n g  t h a t  t h e  l e g i s­
l a t u r e  b y  a m a j o r i t y  in e a c h  h o u s e  a n d  
w i t h o u t  a d h e r i n g  to any o f  t h o s e  o t h e r  
r e s t r i c t i o n s  a n d  w i t h o u t  a n y  r e f e r e n c e  
to t h e  g o v e r n o r  c o u l d  c o n t r a c t  d e b t  o n  
b e h a l f  of  the state.

5 P r o c e e d i n g s  o f  the A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  a t

3405 ( J a n u a r y  28, 1956). O f  c o u r s e ,  w h e n  t h e  l e g i s l a t u r e

15. W e  a l s o  r e f e r r e d  to t h e  Ar t .  II §§ 14 a n d  15 
s a f e g u a r d s  in N o r t h  S l o p e  B o r o u g h  v. S o h i o  Pet. C o r p . ,  585 
P . 2d 534, 543 n. 11 (Alaska 1978), s t a t i n g :  "O u r  c o n s t i t u­
ti o n  i m p o s e s  c e r t a i n  r e q u i r e m e n t s  o f  f o r m a l i t y  o n  l e g i s­
la t i v e  a c t i o n  . . . .  T h e  l e g i s l a t u r e  e n a c t s  l a w s  b y  t h e  

p a s s a g e  o f  b i l l s  m e e t i n g  t h e  f o r e g o i n g  f o r m a l i t i e s .  It m a y  
n o t  e n a c t  a l a w  or  c h a n g e  o n e  b y  c o m m i t t e e  r e p o r t . "
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w i s h e s  to a c t  in a n  a d v i s o r y  c a p a c i t y  it m a y  a c t  b y  r e s o l u t i o n .

H o w e v e r ,  w h e n  it m e a n s  to t a k e  a c t i o n  h a v i n g  a b i n d i n g

e f f e c t  o n  t h o s e  o u t s i d e  the l e g i s l a t u r e  i t  m a y  do  so o n l y  b y

f o l l o w i n g  t h e  e n a c t m e n t  p r o c e d u r e s .  O t h e r  s t a t e  c o u r t s  h a v e
1C

so  h e l d  w i t h  v i r t u a l  u n a n i m i t y .

T h u s  in P e o p l e  ex rel. B u r r i t t  v. C o m m i s s i o n e r s  of  

S t a t e  C o n t r a c t s , 11 N.E. 180 (111. 1887) a j o i n t  r e s o l u t i o n  

d i r e c t e d  s t a t e  o f f i c i a l s  to m a k e  a c o n t r a c t  f o r  t h e  p u b­

l i c a t i o n  a n d  d i s t r i b u t i o n  o f  c e r t a i n  m u n i c i p a l  l a w s  and 

p r o v i d e d  a n  approprj.ation f o r  t h a t  p u r p o s e .  T h e  I l l i n o i s  

S u p r e m e  C o u r t  h e l d  t h a t  t h e  j o i n t  r e s o l u t i o n  w a s  i n v a l i d  

b e c a u s e  t h e  e n a c t m e n t  p r o c e d u r e s  p r e s c r i b e d  b y  t h e  I l l i n o i s  

C o n s t i t u t i o n  h a d  n o t  b e e n  f o l l o w e d .  S p e a k i n g  o f  them, t h e  

c o u r t  s t a t e d :

16. W a t r o u s  v. G o l d e n  C h a m b e r  o f  C o m m e r c e ,  218 
P . 2d 498 (Colo. 1950) is p e r h a p s  an e x c e p t i o n .  A t  i s s u e  
t h e r e  w a s  a s t a t u t e  a l l o w i n g  c e r t a i n  t a x  p r o c e e d s  to  be 
p l e d g e d  as s e c u r i t y  for b o n d s  to p a y  for c o n s t r u c t i o n  of 
s t a t e  t u r n p i k e s  u n d e r  t h e  c o n d i t i o n  " t h a t  a n y  s u c h  p l e d g e  
s h a l l  f i r s t  b e  a p p r o v e d  b y  j o i n t  r e s o l u t i o n  o f  t h e  S e n a t e  
a n d  H o u s e  o f  R e p r e s e n t a t i v e s . "  Id_. a t  502. T h e  c o u r t  u p h e l d  
t h e  s t a t u t e ,  f i n d i n g  t h a t  s u c h  a r e s o l u t i o n  w a s  n o t  
l e g i s l a t i v e  in c h a r a c t e r ,  b u t  " r e l a t [ e d ]  s o l e l y  to t h e  
t r a n s a c t i o n  o f  the b u s i n e s s  o f  t h e  t w o  h o u s e s . "  Id. at  510. 
O n e  p r o p o n e n t  o f  t h e  l e g i s l a t i v e  v e t o  h a s  r e m a r k e d - t h a t  
t h e  r e a s o n i n g  o f  t h i s  c a s e  is "so u n s a t i s f a c t o r y  as to 
d e s t r o y  i t s  v a l u e  as a p r e c e d e n t . "  S c h w a r t z ,  L e g i s l a t i v e  
C o n t r o l  of  A d m i n i s t r a t i v e  R u l e s  & R e g u l a t i o n s , " 30 N . Y . U ,  L. 
Rev. 1031, 1043 n . 5 6  (1955).
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T h a t  t h e s e  v a r i o u s  p r o v i s i o n s ,  g i v i n g  the 
f o r m  a n d  m o d e  b y  w h i c h ,  t h r o u g h  t h e  
c o n c u r r e n t  a c t i o n  o f  t h e  l e g i s l a t i v e  a n d  
e x e c u t i v e  d e p a r t m e n t s ,  v a l i d  a n d  b i n d i n g  
l a w s  a r e  e n a c t e d ,  are, in t h e  h i g h e s t  
sense, m a n d a t o r y ,  c a n n o t  be d o u b t e d .

11 N.E. a t  185. T h e  c o u r t  w e n t  o n  to n o t e  t h a t

n o t h i n g  b e c o m e s  l a w  s i m p l y  a n d  s o l e l y  
b e c a u s e  m e n  w h o  p o s s e s s  the l e g i s l a t i v e  
p o w e r  w i l l  t h a t  it s h a l l  be, u n l e s s  t h e y  
e x p r e s s  t h e i r  d e t e r m i n a t i o n  t o  t h a t  e f f e c t  
in  t h e  m o d e  p o i n t e d  o u t  b y  t h e  i n s t r u m e n t  
w h i c h  i n v e s t s  t h e m  w i t h  the p o w e r ,  a n d  u n d e r  
all t h e  f o r m s  w h i c h  t h a t  i n s t r u m e n t  h a s  
r e n d e r e d  e s s e n t i a l .  [ C i t a t i o n  o m i t t e d ] .

Id.

I n  M u l l a n  v. S t a t e , 46 P. 670 (Cal. 1896) the

C a l i f o r n i a  l e g i s l a t u r e  h a d  p a s s e d  a r e s o l u t i o n  r e q u i r i n g

c o m p e n s a t i o n  o f  a p r i v a t e  i n d i v i d u a l .  In r e j e c t i n g  the

a r g u m e n t  t h a t  t h e  r e s o l u t i o n  h a d  t h e  e f f e c t  o f  law, the

c o u r t  stat e d :

A  m e r e  r e s o l u t i o n  . . .  is n o t  a 
c o m p e t e n t  m e t h o d  of e x p r e s s i n g  the 
l e g i s l a t i v e  w i l l ,  w h e r e  t h a t  e x p r e s s i o n  
is t o  h a v e  the f o r c e  o f  law, a n d  b i n d  
o t h e r s  t h a n  t h e  m e m b e r s  o f  t h e  h o u s e  
o r  h o u s e s  a d o p t i n g  it.

46 P. a t  672.

M o r a n  v. Lr G u a r d i a , 1 N . E . 2 d  961 (N.Y. 1936)

i n v o l v e d  s t a t u t o r y  p r o v i s i o n s  r e d u c i n g  p u b l i c  e m p l o y e e s '

s a l a r i e s  d u r i n g  an e c o n o m i c  e m e r g e n c y  " u n t i l  t h e  l e g i s l a t u r e

s h a l l  f i n d  t h e i r  f u r t h e r  o p e r a t i o n  u n n e c e s s a r y . "  T h e

l e g i s l a t u r e  f i r s t  a t t e m p t e d  to r e p e a l  t h i s  l a w  b y  p a s s i n g  a

bill, b u t  i t  w a s  v e t o e d  b y  the G o v e r n o r .  T h e  s a m e  r e s u l t



w a s  t h e n  s o u g h t  b y  t h e  p a s s a g e  o f  a  j o i n t  r e s o l u t i o n .  In an

a l t e r n a t i v e  h o l d i n g  t h e  c o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e

c o u l d  n o t  c o n s t i t u t i o n a l l y  t e r m i n a t e  t h e  o p e r a t i o n  o f  t h e
17

s t a t u t e  by r e s o l u t i o n :

A  c o n c u r r e n t  r e s o l u t i o n  o f  t h e  
L e g i s l a t u r e  is n o t  e f f e c t i v e  to m o d i f y  
o r  r e p e a l  a s t a t u t o r y  e n a c t m e n t .  . . T o  
r e p e a l  o r  m o d i f y  a s t a t u t e  r e q u i r e s  a 
l e g i s l a t i v e  a c t  of e q u a l  d i g n i t y  a n d  
i m p o r t .  N o t h i n g  l e s s  t h a n  a n o t h e r  
s t a t u t e  w i l l  s u f f i c e .  A  c o n c u r r e n t  
r e s o l u t i o n  o f  t h e  t w o  H o u s e s  is n o t  a 
sta t u t e .  . . A  c o n c u r r e n t  r e s o l u t i o n ,  
u n l i k e  a s t a t u t e ,  is b i n d i n g  o n l y  o n  
t h e  m e m b e r s  a n d  o f f i c e r s  of. t h e  l e g i s­
l a t i v e  body. I t  r e s e m b l e s  a s t a t u t e  
n e i t h e r  in its m o d e  of  p a s s a g e  n o r  in 
i t s  c o n s e q u e n c e s .  T h e  f o r m  o f  a b i l l  
is l a c k i n g ,  a n d  r e a d i n g s  a r e  n o t  
r e q u i r e d .  It d o e s  n o t  h a v e  to l i e  o n  
t h e  d e s k s  o f  m e m b e r s  of  t h e  L e g i s l a t u r e  
f o r  t h r e e  l e g i s l a t i v e  d a ys. . . B u t  m o r e  
i m p o r t a n t ,  its a d o p t i o n  is c o m p l e t e  
w i t h o u t  t h e  c o n c u r r e n t  a c t i o n  o f  t h e  
G o v e r n o r ,  or, l a c k i n g  this, p a s s a g e  b y  
a t w o - t h i r d s  v o t e  o f  e a c h  H o u s e  o f  t h e  
L e g i s l a t u r e  o v e r  h i s  veto. T h u s  a 
j o i n t  r e s o l u t i o n  m a y  be  a d o p t e d  b y  a 
m e r e  m a j o r i t y  o f  t h e  L e g i s l a t u r e  w i t h o u t  
a c t i o n  by t h e  G o v e r n o r  o r  n o t i c e  to t h e  
p u b l i c ,  w h e r e a s  t h e  e n a c t m e n t  of a 
s t a t u t e  r e q u i r e s  a c t i o n  b y  t h r e e  d i s t i n c t  
b o d i e s  a n d  at  l e a s t  t h r e e  days' n o t i c e  to 
t h e  p u b l i c .  A s  h a s  b e e n  w e l l  said: "In
t h e  e x e r c i s e  o f  t h i s  v a s t  p o w e r  [of t h e  
L e g i s l a t u r e ]  a c c o r d i n g  to t h e  f u n d a m e n t a l  
i d e a  a n d  c o n s t i t u t i o n  o f  p a r l i a m e n t  t h e  
c o n c u r r e n c e  of  t h e  t h r e e  d i s t i n c t  b o d i e s  
o f  w h i c h  i t  is c o m p o s e d ,  e a c h  a c t i n g  b y

17. T h e  o t h e r  a l t e r n a t i v e  h o l d i n g  w a s  t h a t  t h e  
s t a t u t e  h a d  n o t  a u t h o r i z e d  t e r m i n a t i o n  b y  r e s o l u t i o n .
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i t s e l f  a n d  i n d e p e n d e n t  o f  t h e  o t h e r s ,  is 
n e c e s s a r y ,  N o  two of  t h e m  a c t i n g  t o g e t h e r ,  
m u c h  l e s s . a l o n e ,  c a n  m a k e  a L a w . " [ C i t a t i o n s  
o m i t t e d ] . c

1 N . E . 2d a t  962.

T h e  e x p r e s s  p r o v i s i o n  in t h e  A l a s k a  C o n s t i t u t i o n  

o f  t w o  s p e c i f i c  l e g i s l a t i v e  v e t o  m e c h a n i s m s  s u p p o r t s  o u r  

v i e w  t h a t  n o  i m p l i e d  g e n e r a l  p o w e r  to v e t o  a g e n c y  r e g u l a­

t i o n s  by i n f o r m a l  l e g i s l a t i v e  a c t i o n  e x i s t s .  O n  t h e  s u b j e c t  

o f  t h e  o r g a n i z a t i o n  o f  the e x e c u t i v e  d e p a r t m e n t  t h e  g o v e r n o r

18. T o  t h e  s a m e  e f f e c t  are: B e c k e r  v. D e t r o i t
Sav. Bank, 257 N.W. 353 (Mich. 19 3 4 ) ;  C l e v e l a n d  T e r m i n a l  
& V. R .  Co. v. S t a t e  ex  rel. A t t o r n e y  G e n e r a l ,  97 N.E. 967,
973 (Ohio 1 9 1 2 ) ( " [A] j o i n t  r e s o l u t i o n  is n o t  a n  a c t  of  
l e g i s l a t i o n  a n d  . . .  it c a n n o t  b e  e f f e c t i v e  for a n y  p u r p o s e  
for w h i c h  an e x e r c i s e  o f  l e g i s l a t i v e  p o w e r  is n e c e s s a r y  . . .)? 
S c u d d e r  v. Smith, 200 A. 601, 604 (Pa. 1 9 3 8 ) ("The s u b j e c t  
m a t t e r  o f  t h i s  j o i n t  r e s o l u t i o n  is l e g i s l a t i v e  in its n a t u r e .
I t  is n o t  a m e r e  f o r m a l  e x p r e s s i o n  o f  l e g i s l a t i v e  o p i n i o n  [and 
is t h e r e f o r e  i n v a l i d ] ) ;  S t a t e  ex  rel. T o d d  v. Y e l l e ,  110 
P . 2d 162, 165 (Wash. 1 9 4 1 ) ("It is . . . c l e a r  t h a t  a h o u s e  
r e s o l u t i o n  is n o t  a law. A  l a w  m u s t  be  e n a c t e d  e i t h e r  by 
p o p u l a r  i n i t i a t i v e  o r  b y  t h e  l e g i s l a t u r e ,  and, w h e n  b y  the 
l e g i s l a t u r e ,  m u s t  b e  by  bill. . ."); R o w l e y  v. C i t y  of 
M e d f o r d ,  285 P. 1111, 1114 (Or. 1 9 3 0 ) ("The p o w e r  o f  tl 
L e g i s l a t u r e  t o  e f f e c t i v e l y  l e g i s l a t e  by  r e s o l u t i o n  is 
c o n f i n e d  w i t h i n  v e r y  n a r r o w  l i m i t s .  It m a y  p r o v i d e  for 
e x p e n s e s  i n c i d e n t  to  its s e s s i o n s ,  s u c h  as e m p l o y i n g  c l e r k s  
a n d  s t e n o g r a p h e r s  a n d  p r o c u r i n g  s u p p l i e s ,  a n d  o t h e r  m a t t e r s  
i n c i d e n t  to t h e  c a r r y i n g  on  o f  its o w n  b u s i n e s s ,  b u t  it 
c a n n o t  go o u t s i d e  a n d  l e g i s l a t e  g e n e r a l l y  o n  m a t t e r s  i n v o l v i n g  
p r o p e r t y  o r  o t h e r  r i g h t s .  A s  to s u c h  m a t t e r s ,  its r e s o l u t i o n s  
h a v e  o n l y  t h e  e f f e c t  o f  an e x p r e s s i o n  of  o p i n i o n  a n d  no 
m o r e . " ) ;  H a w k s  v. B l a n d ,  9 P . 2d 720, 721 (Okla. 1 9 3 2 ) ("[a] 
r e s o l u t i o n  is t h e  m e r e  e x p r e s s i o n  o f  a n  o p i n i o n  a n d  n o t  an 
e n a c t m e n t  o f  l a w . " ) ;  N e w p o r t  N e w s  F i r e  F i g h t e r s  A s s ' n ,
L o c a l  794 v. C i t y  o f  N e w p o r t  N e w s ,  307 F . S u p p .  1113, 11 1 5  
(E.D.Va. 1969) ("[T]he r e s o l u t i o n  e x p r e s s e s  o n l y  t h e  o p i n i o n
o f  t h a t  l e g i s l a t i v e  b o d y . " ) .



m a y  propose', c h a n g e s  in the l a w  b y  e x e c u t i v e  o r d e r .  U n l e s s

t h e y  a r e  d i s a p p r o v e d  b y  the l e g i s l a t u r e  w i t h i n  s i x t y  d a y s  b y

" r e s o l u t i o n  c o n c u r r e d  i n  b y  a m a j o r i t y  o f  the m e m b e r s  in

joi it s e s s i o n .  . . .", s u c h  c h a n g e s  s h a l l  " b e c o m e  e f f e c t i v e
19

a t  a d a t e  t h e r e a f t e r  to  be d e s i g n a t e d  by t h e  g o v e r n o r . "

O n  t h e  s u b j e c t  o f  m u n i c i p a l  b o u n d a r y  c h a n g e s ,  the s t a t e

l o c a l  b o u n d a r y  c o m m i s s i o n  m a y  m a k e  r e c o m m e n d a t i o n s .  T h e y

b e c o m e  e f f e c t i v e  f o r t y - f i v e  d a y s .a f t e r  p r e s e n t a t i o n  to t h e

l e g i s l a t u r e  u n l e s s  v e t o e d  b y  a " r e s o l u t i o n  c o n c u r r e d  in by a
20

m a j o r i t y  o f  t h e  m e m b e r s  of  e a c h  h o u s e . "

T h e r e  a r e  s e v e r a l  n o t e w o r t h y  a s p e c t s  o f  t h e s e  

e x p r e s s e d  p o w e r s .  First, t h e y  a r e  a c c o m p a n i e d  by s p e c i f i c  

t i m e  d e a d l i n e s .  S e c o n d ,  the d e a d l i n e s  a r e  d i f f e r e n t ,  s i x t y  

d a y s  in o n e  c a s e  and f o r t y - f i v e  d a y s  in t h e  ot h e r .  O n e  m a y  

q u e s t i o n ,  if t h e r e  is a n  i m p l i e d  l e g i s l a t i v e  v e t o  p o w e r  in 

the c o n s t i t u t i o n ,  w h e t h e r  it is a c c o m p a n i e d  b y  a t i m e  limit, 

a n d  i f  so, w h a t  the l i m i t  is. T h i r d ,  t h e  e x p r e s s e d  l e g i s­

l a t i v e  v e t o e s  a n n u l  p r o p o s e d  e x e c u t i v e  a c t i o n ,  t h e y  do n o t

19. Art. Ill § 23.

20. Art. X § 12. W e  d o  n o t  a g r e e  w i t h  the 
d i s s e n t ' s  c h a r a c t e r i z a t i o n  o f  the p o w e r  g r a n t e d  in t h e s e  
t w o  p r o v i s i o n s  as r u l e - m a k i n g  p o w e r ,  w h i c h  w e  see as the 
p o w e r  to i n t e r p r e t  a n d  i m p l e m e n t  s t a t u t e s .  R a t h e r ,  the 
p o w e r  c o n t a i n e d  in t h e s e  p r o v i s i o n s  is t h e  p o w e r  to c h a n g e  
s t a t u t e s ;  t h e r e f o r e ,  t h e  e x p r e s s i o n  o f  t h e s e  e x t r a o r d i n a r y  
p o w e r s  in the c o n s t i t u t i o n  c a n n o t  be r e g a r d e d  as c a r r y i n g  
a n  i m p l i c a t i o n  t h a t  g e n e r a l  a d m i n i s t r a t i v e  r u l e  m a k i n g  w a s  
m e a n t  to b e  for b i d d e n .
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c h a n g e  e x i s t i n g  law. T h e y  t h e r e f o r e  do n o t  h a v e  t h e  same 

p o t e n t i a l  f o r  t h e  d i s r u p t i o n  o f  p u b l L c  e x p e c t a t i o n s  a n d  o n­

g o i n g  e x e c u t i v e  p r o g r a m s  t h a t  t h e  b l a n k e t  v e t o  in q u e s t i o n  

has. F o u r t h ,  t h e  l e g i s l a t i v e  v o t e  r e q u i r e d  for t h e  e x e r c i s e  

o f  e a c h  o f  t h e  e x p r e s s e d  v e t o e s  is d i f f e r e n t .  R e - o r g a n i z a t i o n  

o r d e r ^  m a y  b e  b l o c k e d  b y  a r e s o l u t i o n  o f  d i s a p p r o v a l  c o n­

c u r r e d  i n  b y  a m a j o r i t y  o f  the m e m b e r s  o f  the l e g i s l a t u r e  in 
21

j o i n t  s e s s i o n ,  w h i l e  b o u n d a r y  c h a n g e  v e t o e s  r e q u i r e

d i s a p p r o v a l  b y  a r e s o l u t i o n  c o n c u r r e d  in by a m a j o r i t y  of
22

t h e  m e m b e r s  o f  e a c h  house. S i n c e  t h e  S e n a t e  h a s  t w e n t y23
m e m b e r s  a n d  t h e  H o u s e  has forty, t h e s e  d i f f e r e n c e s  c a n  be 

q u i t e  i m p o r t a n t .  T h e  v o t e s  of t h i r t y  l e g i s l a t o r s  are 

r e q u i r e d  to forest?.] 1 a v e t o  t a k e n  in j o i n t  s e s s i o n ,  w h i l e  

t en s e n a t o r s  c a n  p r e v e n t  a v e t o  if t h e  v o t e  is to  be b y  a 

m a j o r i t y  o f  t h e  m e m b e r s  o f  e a c h  house. H ere, as w i t h  the 

d i f f e r i n g  t i m e  d e a d l i n e s  m e n t i o n e d  a b o v e ,  o n e  m a y  i n q u i r e  as 

to w h i c h  v o t i n g  m e t h o d  the c o n s t i t u t i o n  w o u l d  i m p o s e  as p a r t  

o f  a n  i m p l i e d  g e n e r a l  l e g i s l a t i v e  v e t o  p o w e r .  T h e  a n s w e r ,  

o f  c o u r s e ,  is t h a t  t h e  c o n s t i t u t i o n  c o n t a i n s  no clue. In 

o u r  v i e w ,  t h e  s p e c i f i c i t y  w i t h  w h i c h  t h e  c o n s t i t u t i o n  d e a l s  

w i t h  t h e  l e g i s l a t i v e  v e t o  p o w e r s  it d o e s  g r a n t  l e a d s  

l o g i c a l l y  to  t h e  c o n c l u s i o n  t h a t  no o t h e r  v e t o  p o w e r  is 

i m p l i e d .

21. A rt . I l l  § 23.
22. A rt . X § 12.
23. A rt . I I ,  § 1.
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I ll

W e  a r e  a w a r e  o f  o n l y  t h r e e  c a s e s  w h i c h  h a v e

d e c i d e d  t h e  q u e s t i o n  w h e t h e r  a l e g i s l a t i v e  v e t o  is c o n -  
24

s t i t u t i o n a l .  T h e y  a r e  A t k i n s  v. U n i t e d  S t a t e s , 556 F . 2 d  

1 0 2 8  (Ct. Cl. 1977), c e r t , d e n i e d , 434 U.S. 1009, 54 L . E d . 2 d  

751 (1978); O p i n i o n  o f  t h e  J u s t i c e s , 83 A . 2d 738 (N.H.
i

1950) ; a n d  R e i t h  v. S o u t h  C a r o l i n a  S t a t e  H o u s i n g  A u t h o r i t y ,

(Ct. C . P., 1 1 t h  Jud. D i s t . , Au g .  28, 1975), r e v ' d  o n  o t h e r
25

g r o u n d s , 225 S . E . 2 d  847, 848 (S.C. 1976).

24. T h e  d i s s e n t  s u g g e s t s  t h a t  o u r  c o m m e n t  in 
B o e h l  v. S a b r e  J e t  Room, Inc., 345 P . 2d 585 (Ala s k a  1960), 
s u p p o r t s  a n  a f f i r m a t i v e  a n s w e r  to t h i s  q u e s t i o n .  W e  s t a t e d  
t h a t  " [ t h e  l e g i s l a t u r e ]  h a s  the p o w e r  b y  r e s o l u t i o n  to a n n u l  
a n y  a g e n c y  o r  d e p a r t m e n t  r u l e  o r  r e g u l a t i o n . "  H o w e v e r ,  the 
c o n s t i t u t i o n a l i t y  o f  a n n u l m e n t  w a s  n o t  a r g u e d  in t h a t  case, 
a n d  o u r  s t a t e m e n t  o b v i o u s l y  w a s  n o t  a j u d g m e n t  o n  t h i s  
issue.

25. T h e  A m i c i  w o u l d  a d d  S i b b a c h  v. W i l s o n ,  312 
U.S. 1, 85 L.Ed. 479 (1940) to t h i s  list; h o w e v e r ,  t h e  t y p e  
of v e t o  d i s c u s s e d  t h e r e  a p p a r e n t l y  e n t a i l e d  f o r m a l  l a w  
e n a c t m e n t  and, t h e r e f o r e ,  t h e  c a s e  has n o  r e l e v a n c e  to the 
q u e s t i o n  b e f o r e  us. S e e  A t k i n s  v. U n i t e d  S t a t e s ,  556 F . 2 d  
at  1 0 6 0  a n d  n. 21. In B u c k l e y  v. V a l e o ,  424 U.S. 1, 140 n. 
176, 46 L . E d . 2d 659, 757 n. 176 (1976), t h e  U n x t e d  S t a t e s  
S u p r e m e  C o u r t  f o u n d  it u n n e c e s s a r y  to p a s s  o n  the v a l i d i t y  
o f  a l e g i s l a t i v e  v e t o ,  b u t  J u s t i c e  W h i t e  in a c o n c u r r i n g  
o p i n i o n  i n d i c a t e d  h e  t h o u g h t  it w a s  c o n s t i t u t i o n a l .  424 
U.S. at 2 8 4 - 8 5 ,  46 L . E d . 2d at  838-39. S u b s e q u e n t l y ,  the 
C o u r t  o f  A p p e a l s  f o r  t h e  D i s t r i c t  of C o l u m b i a  a v o i d e d  the 
s a m e  is s u e ,  C l a r k  v. V a l e o ,  559 F . 2 d  642 (D.C. C i r . ) ( e n  
banc) a f f 1d m e m , s u b , nom. C l a r k  v. K i m m i t t ,  431 U.S. 950,
53 L . E d . 2d 267 (1977), b u t  C i r c u i t  J u d g e  M a c K i n n o n  r e a c h e d  
th e  m e r i t s  in a v i g o r o u s  d i s s e n t  c r i t i c i z i n g  J u s t i c e  W h i t e ' s  
c o n c l u s i o n  in B u c k l e y . 559 F . 2 d  at 685.
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T h e  N e w  H a m p s h i r e  case, O p i n i o n  o f  t h e  J u s t i c e s ,

83 A . 2d 738 (N.H. 1950), i n v o l v e d  t h e  q u e s t i o n  w h e t h e r  a

r e o r g a n i z a t i o n  s t a t u t e  v i o l a t e d  t h e  s t a t e  c o n s t i t u t i o n .  T h e

s t a t u t e  p r o v i d e d  t h a t  t h e  r e o r g a n i z a t i o n  p l a n  p r o p o s e d  b y

t h e  g o v e r n o r  w o u l d  b e c o m e  l a w  if t h e  t w o  l e g i s l a t i v e  h o u s e s

d i d  n o t  d i s a p p r o v e  it b y  c o n c u r r e n t  r e s o l u t i o n .  T h e  c o u r t

c o n c l u d e d  t h a t  t h e  s t a t u t e  v i o l a t e d  t h e  e n a c t m e n t  p r o v i s i o n s

o f  t h e  N e w  H a m p s h i r e  C o n s t i t u t i o n :

T h e  p r o c e d u r e  w h i c h  [the r e o r g a n i z a t o n  
st a t u t e ]  p r o v i d e s  is in d i s t i n c t  c o n t r a s t  
to  t h a t  c o n t e m p l a t e d  b y  t h e  C o n s t i t u t i o n .
C o n s e n t  is to b e  m a n i f e s t e d  b y  s i l e n c e  
o r  a d j o u r n m e n t ,  a n d  d i s a p p r o v a l  b y  
" c o n c u r r e n t  r e s o l u t i o n "  . . . [T]he c o n­
t e m p l a t e d  p r o c e d u r e  v i o l a t e s  t h e  c o n­
s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  
s e p a r a t e  a c t i o n  b y  e a c h  h o u s e  o f  t h e  
L e g i s l a t u r e  . . . [T]he a c t  w o u l d  d i s­
p e n s e  w i t h  t h e  " p a s s a g e "  o f  a n y  m e a s u r e ,  
as t h a t  w o r d  is c o m m o n l y  u s ed, a n d  w i t h  
t h e  r e q u i r e m e n t  o f  p r e s e n t a t i o n  to  the 
G o v e r n o r .  In a s e n s e  the a c t  p r o v i d e s  
f o r  a r e v e r s a l  o f  t h e  d e m o c r a t i c  p r o c e s s e s  
r e q u i r e d  b y  t h e  C o n s t i t u t i o n ,  for u n d e r  it 
t h e  G o v e r n o r  w o u l d  p r o p o s e  t h e  l e g i s l a t i v e  
a c t i o n ,  r a t h e r  t h a n  a p p r o v e  o r  d i s a p p r o v e  o f  
a c t i o n  taken. 83 A . 2d  a t  741.

I n  R e i t h  v. S o u t h  C a r o l i n a  S t a t e  H o u s i n g  A u t h o r i t y , 

(Ct. C . P . ,  1 1 t h  Jud. D i s t . , A u g .  28, 1975), r e v ' d  o n  o t h e r  

g r o u n d s , 225 S . E . 2 d  847, 848 (S.C. 1 9 7 6 ) ,  t h e  S o u t h  C a r o l i n a  

C o u r t  o f  C o m m o n  P l e a s  c o n s i d e r e d ,  i n t e r  a l i a , t h e  v a l i d i t y  

o f  a s t a t u t o r y  p r o v i s i o n  s t a t i n g  t h a t  r e g u l a t i o n s  p r o m u l­

g a t e d  b y  the H o u s i n g  A u t h o r i t y  s h a l l  b e  " n u l l  a n d  v o i d  

u n l e s s  a p p r o v e d  b y  a c o n c u r r e n t  r e s o l u t i o n  o f  t h e  G e n e r a l
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A s s e m b l y  at  its s e s s i o n  f o l l o w i n g  s u c h  p r o m u l g a t i o n .” T h e

c o u r t  h e l d  t h a t  t h i s  p r o v i s i o n  v i o l a t e d  the c o n s t i t u t i o n a l

e n a c t m e n t  r e q u i r e m e n t s  b e c a u s e  " t h e  G e n e r a l  A s s e m b l y  m a y  n o t

p e r f o r m  a l e g i s l a t i v e  f u n c t i o n  b y  m e a n s  of  a c o n c u r r e n t  
26

r e s o l u t i o n . "  T h e  c o u r t  a l s o  c o n c l u d e d  t h a t  t h e  p r o v i s i o n

i m p e r m i s s i b l y  i n f r i n g e d  o n  t h e  e x e c u t i v e ' s  p o w e r  to a d -
27

m i n i s t e r  a n d  e n f o r c e  t h e  lav/s. O n  a p p e a l , n e i t h e r  r u l i n g

w a s  c h a l l e n g e d ,  b u t  t h e  s t a t e  s u p r e m e  c o u r t  r e v e r s e d  o n  t h e

g r o u n d s  t h a t  t h e  l e g i s l a t i v e  v e t o  p r o v i s i o n  w a s  n o t  s e v e r -
28

a b l e  and, t h e r e f o r e ,  t h e  w h o l e  a c t  w a s  u n c o n s t i t u t i o n a l .

T h e  a p p e l l a t e  c o u r t  a c c e p t e d  t h e  l o w e r  c o u r t ' s  r u l i n g  o n  the

v e t o  p r o v i s i o n  as  t h e  l a w  o f  t h e  c a s e  a n d  d i d  n o t  p a s s  on  
29

t h e  issue.

A t k i n s  v. U n i t e d  S t a t e s , 556 F . 2 d  10 2 8  (Ct. Cl. 

1 9 7 7 ) ,  c e r t , d e n i e d , 434 U.S. 1009, 54 L . E d . 2d 751 (1978) 

i n v o l v e d  a s t a t u t e  e m p o w e r i n g  t h e  P r e s i d e n t  to m a k e  

r e c o m m e n d a t i o n s  f o r  j u d i c i a l  s a l a r y  i n c r e a s e s  a n d  t r a n s m i t  

t h e m  to  C o n g r e s s ;  t h e  r e c o m m e n d a t i o n s  w o u l d  b e c o m e  e f f e c t i v e  

a f t e r  t h i r t y  d a y s  u n l e s s  d i s a p p r o v e d  b y  e i t h e r  H o u s e .  It 

w a s  c l a i m e d  t h a t  t h i s  m e c h a n i s m  w a s  u n c o n s t i t u t i o n a l  b e c a u s e

I ’
26. R e i t h  v. S o u t h  C a r o l i n a  S t a t e  H o u s i n g  

A u t h o r i t y ,  Op. a t  9.

27. Id. at  10.

28. 225 S . E . 2 d  a t  8 4 8 - 4 9 .

29. 225 S . E . 2d a t  848.
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it c o n t r a v e n e d  a r t i c l e  I, s e c t i o n  1 o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  w h i c h  v e s t s  t h e  l e g i s l a t i v e  p o w e r  o f  the 

U n i t e d  S t a t e s  in a b i - c a m e r a l  C o n g r e s s ,  a r t i c l e  I, s e c t i o n  

7, w h i c h  g r a n t s  v e t o  p o w e r  to the P r e s i d e n t ,  a n d  t h e  p r i n c i p l e  

o f  s e p a r a t i o n  o f  p o w e r s .  T h e  C o u r t  o f  C l a i m s ,  en b a n c , in a 

f o u r - t o - t h r e e  d e c i s i o n ,  u p h e l d  the s t a t u t e .

A t k i n s  is n o t  s t r o n g  a u t h o r i t y  in t h i s  case, for t h e  

f o l l o w i n g  r e a s o n s .  F i r s t ,  t h e  m a j o r i t y  t o o k  p a i n s  to c o n f i n e  

its o p i n i o n  t o  t h e  n a r r o w  i s s u e  b e f o r e  it, e m p h a s i z i n g  t h a t  

C o n g r e s s '  s p e c i a l  r o l e  in the e s t a b l i s h m e n t  o f  j u d i c i a l  

s a l a r i e s  s h a p e d  its r e a s o n i n g  a n d  c o n c l u s i o n .  Id. a t  1 0 5 8 -  

60, 1063, 1065, 1068. M o r e o v e r ,  t h e  U n i t e d  S t a t e s  C o n­

s t i t u t i o n  d o e s  n o t  c o n t a i n  d e t a i l e d  d i r e c t i o n s  for l e g i s l a t i v e  

a c t i o n  s i m i l a r  to t h o s e  s e t  f o r t h  in the A l a s k a  C o n s t i t u t i o n ,  

d i s c u s s e d  s u p r a , pp. 7-10. T h u s  t h e  C o u r t  of C l a i m s  w a s

a b l e  to say, s p e a k i n g  o f  a r t i c l e  I, s e c t i o n  1 o f  t h e  U n i t e d
30

S t a t e s  C o n s t i t u t i o n :  " [ T ] h e  c l a u s e  d o e s  n o t  itse l f ,

as a t e x t u a l  m a t t e r ,  m e c h a n i c a l l y  d i r e c t  t h e  m a n n e r  in w h i c h  

C o n g r e s s  m u s t  e x e r c i s e  t h e  l e g i s l a t i v e  p o w e r . "  Id. a t  1062. 

S u c h  a s t a t e m e n t  c o u l d  n o t  b e  m a d e  w i t h  r e f e r e n c e  to A r t i c l e  

II o f  t h e  A l a s k a  C o n s t i t u t i o n .  F u r t h e r ,  t h e  c o u r t  s t r e s s e d

30. U.S. C o n s t ,  art. I, § 1 p r o v i d e s :

A l l  l e g i s l a t i v e  p o w e r s  h e r e i n  g r a n t e d  s h a l l  
b e  v e s t e d  in a C o n g r e s s  o f  the U n i t e d  S t a t e s ,  
w h i c h  s h a l l  c o n s i s t  o f  a S e n a t e  a n d  H o u s e  

o f  R e p r e s e n t a t i v e s .
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t h a t  n o  c h a n g e  in t h e  l a w  w a s  a c c o m p l i s h e d  b y  t h e  o n e - H o u s e

v e t o ,  b e c a u s e  t h e  P r e s i d e n t ' s  r e c o m m e n d a t i o n s  n e v e r  h a d  t h e

e f f e c t  o f  law. Id. a t  1063. T h e  c o u r t  i m p l i e d  t h a t  for o n e

H o u s e  t o  h a v e  the a u t h o r i t y  to m a k e  s u c h  a c h a n g e  w o u l d  b e

u n c o n s t i t u t i o n a l :  " N o r  c o u l d  o n e  H o u s e  do a n y t h i n g  m o r e

t h a n  p r e s e r v e  e x i s t i n g  law. . ." Id. at  1064. In c o n t r a s t ,

t h e  a n n u l l m e n t  p r o v i s i o n s  o f  A S  4 4 . 6 2 . 3 2 0 ( a )  p e r m i t  t h e

l e g i s l a t u r e  tc, v o i d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h i c h  a r e  in

e f f e c t .  S u c h  r e g u l a t i o n s  a r e  l a w s  in e v e r y  m e a n i n g f u l  
31

s e n s e ,  a n d  a n n u l l i n g  a n y  o n e  o f  t h e m  e f f e c t s  a c h a n g e  in 

th e  law.

I V

W e  t u r n  n o w  to a d i s c u s s i o n  of  the m a j o r  a r g u m e n t s  

of  A p p e l l e e  a n d  t h e  A m i c i .

T h e  f i r s t  is t h a t  s i n c e  A S  4 4 . 6 2 . 3 2 0 ( a )  w a s  p a s s e d  

b y  t h e  f i r s t  s t a t e  l e g i s l a t u r e ,  s e v e r a l  m e m b e r s  o f  w h i c h  had 

s e r v e d  in t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  a n d  w a s

31. 1 M e z i n e s ,  S t e i n  & G r u f f ,  A d m i n i s t r a t i v e  L a w
§ 1.02[2] at 1 - 4 5  (1977); 2A S u t h e r l a n d ,  S t a t u t e s  and 
S t a t u t o r y  C o n s t r u c t i o n  § 4 9 . 0 5  a t  240 (4th ed. S a n d s  1973), 
w h i c h  stat e s :

An a d m i n i s t r a t i v e  a g e n c y  m a y  b e  v e s t e d  
w i t h  the p o w e r  to p r o m u l g a t e  l e g i s l a t i v e  
i n t e r p r e t i v e  r u l e s  w h i c h  h a v e  the f o r c e  
a n d  e f f e c t  o f  law. S u c h  p o w e r s  m u s t  be 
l i m i t e d  by  a s t a n d a r d ,  and, w h e n  e x e r c i s e d ,  
t h e  e n s u i n g  r e g u l a t i o n s ,  if w i t h i n  the 
s t a n d a r d s ,  h a v e  the s a m e  e f f i c a c y  as  an 
o r i g i n a l  s t a t u t e  e n a c t e d  b y  the l e g i s l a­

ture. [ F o o t n o t e  o m i t t e d ] .
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C o n v e n t i o n ,  a  s t r o n g e r  t h a n  u s u a l  p r e s u m p t i o n  o f  c o n s t i -
32

t u t i o n a l i t y  s h o u l d  b e  a p p l i e d .  W e  n e e d  n o t  p a u s e  to 

d e b a t e  t h a t  point. W h a t e v e r  the s t r e n g t h  o f  t h e  p r e s u m p t i o n  

m i g h t  be, it w i l l  b e  o v e r c o m e  if t h e  s t a t u t e  c a n n o t  be  

s q u a r e d  w i t h  a r e a s o n a b l e  r e a d i n g  o f  t h e  c o n s t i t u t i o n .

T hat, in o u r  o p i n i o n ,  is the s i t u a t i o n  here.

T h e  A m i c i  a r g u e  t h a t  s i n c e  t h e  l e g i s l a t u r e  m a y  

d e l e g a t e  l a w - m a k i n g  p o w e r  to an a d m i n i s t r a t i v e  a g e n c y ,  it 

f o l l o w s  t h a t  it m a y  r e s e r v e  to i t s e l f  a p a r t  o f  t h e  d e l e­

g a b l e  p o w e r ,  a n d  t h a t  a d e l e g a t i o n  c a n  be  m a d e  s u b j e c t  to a 

c o n d i t i o n  t h a t  the l e g i s l a t u r e  m a y  l a t e r  c h a n g e  t h e  t e r m s  o f  

t h e  d e l e g a t i o n  b y  i n f o r m a l  acti o n .  T h e  a n s w e r  to t h i s  

a r g u m e n t ,  in o u r  o p i n i o n ,  is t h a t  w h i l e  t h e  l e a i s l a t u r e  c a n  

d e l e g a t e  t h e  p o w e r  t o  m a k e  laws c o n d i t i o n a l l y ,  t h e  c o n d i t i o n  

m u s t  b e  l a w f u l  a n d  m a y  n o t  c o n t a i n  a g r a n t  o f  p o w e r  to a n y  

b r a n c h  o f  g o v e r n m e n t  to f u n c t i o n  in a m a n n e r  p r o h i b i t e d  by

t h e  c o n s t i t u t i o n .  T h e  l e g i s l a t u r e  is b o u n d  to >'ct in j

a c c o r d a n c e  w i t h  t h e  c o n s t r a i n t s  p r o v i d e d  in a r t _ c l e  II of 

the c o n s t i t u t i o n .  T h e  f a c t  that it c a n  d e l e g a t e  l e g i s l a t i v e  

p o w e r  to o t h e r s  w h o  a r e  n o t  b o u n d  b y  a r t i c l e  II d o e s  n o t

32.- T h e  s a m e  a r g u m e n t  w a s  u n s u c c e s s f u l l y  m a d e  
in B r a d n e r  v. H a m m o n d ,  553 P . 2d 1, 4 nn. 4 & 5 (Alaska 
1976) .
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m e a n  t h a t  i t  c a n  d e l e g a t e  t h e  s a m e  p o w e r  to i t s e l f  and, in

t h e  p r o c e s s ,  e s c a p e  f r o m  t h e  c o n s t r a i n t s  u n d e r  w h i c h  it m u s t  
33

o p e r a t e .

T o  i l l u s t r a t e  t h i s  p o i n t  w e  m a y  a s s u m e  t h a t  t h e  

l e g i s l a t u r e  h a s  the p o w e r  to e s t a b l i s h  an  i n d e p e n d e n t  a g e n c y  

w h i c h  w o u l d  h a v e  t h e  p o w e r  to d i s a p p r o v e  o f  a g e n c y  r e g u l a­

tions .  S i n c e  t h e  a g e n c y  w o u l d  b e  a p a r t  o f  t h e  e x e c u t i v e  

d e p a r t m e n t  t h e  a r t i c l e  II c o n s t r a i n t s  o n  l e g i s l a t i v e  a c t i o n  

w o u l d  n o t  g o v e r n  its f u n c t i o n s .  C o u l d  t h e  l e g i s l a t u r e  

i n s t e a d  c o n v e y  to its o w n  m e m b e r s  the p o w e r  to a c t  as s u c h  

an  a g e n c y  f r e e  f r o m  t h e s e  c o n s t r a i n t s ?  T h e  a n s w e r ,  w e

t h i n k ,  is c l e a r l y  no  for t h a t  w o u l d  a m o u n t  to d u a l  o f f i c e -
34

h o l d i n g ,  p r o h i b i t e d  by  a r t i c l e  II, s e c t i o n  5, a n d  w o u l d  

i n f r i n g e  on  t h e  e x e c u t i v e  a p p o i n t m e n t  p o w e r  set o u t  in

33. "A d e l e g a t i o n  w h i c h  d i s p e r s e s  p o w e r  is n o t  
n e c e s s a r i l y  c o n s t i t u t i o n a l l y  e q u i v a l e n t  to o n e  w h i c h  c o n­
c e n t r a t e s  p o w e r  in the h a n d s  o f  t h e  d e l e g a t i n g  a g e n c y . "  
W a t s o n ,  C o n g r e s s  S t e p s  Out; A  L o o k  a t  C o n g r e s s i o n a l  C o n t r o l  
o f  the E x e c u t i v e , 63 Cal. L. Rev. 983, 1 0 6 7  n . 4 3 0  (1975).

34. Art. II, § 5 p r o v i d e s  in r e l e v a n t  p art:

D i s q u a l i f i c a t i o n s. N o  l e g i s l a t o r  
m a y  h o l d  a n y  o t h e r  o f T i c e  o r  p o s i t i o n  
o f  p r o f i t  u n d e r  the U n i t e d  S t a t e s  o r  the 
State.

i
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a r t i c l e  III, section 26. W h i l e  t h e  p o w e r  to v o i d  a g e n c y  

r e g u l a t i o n s  c o u l d  be e x e r c i s e d  b y  e i t h e r  t h e  l e g i s l a t u r e ,  o r  

b y  a n  a g e n c y ,  w h e n  t h e  l e g i s l a t u r e  e x e r c i s e s  s u c h  p o w e r  it 

m u s t  d o  so w h i l e  acting; as  a l e g i s l a t u r e .  It  m a y  n o t  g r a n t  

i t s e l f  t h e  p o w e r  t o  a c t  as  a n  a g e n c y .

I t  m i g h t  b e  s u p p o s e d  t h a t  if t h e  l e g i s l a t u r e  c o u l d  

c o n d i t i o n  t h e  v a l i d i t y  o f  a r e g u l a t i o n  u p o n  t h e  s u b s e q u e n t  

d i s a p p r o v a l  b y  b o t h  o f  its h o u s e s  b y  c o n c u r r e n t  r e s o l u t i o n ,  

it c o u l d  c o n d i t i o n  t h e  s a m e  u p o n  d i s a p p r o v a l  b y  3 c o m -

35

35. Art. Ill, § 26 p r o v i d e s :

B o a r d s  and C o m m i s s i o n s . W h e n  a 
b o a r d  o r  c o m m i s s i o n  is at  t h e  h e a d  of 
a p r i n c i p a l  d e p a r t m e n t  o r  a r e g u l a t o r y  
o r  q u a s i - j u d i c i a l  a g e n c y ,  its m e m b e r s  
s h a l l  be  a p p o i n t e d  b y  t h e  g o v e r n o r ,  
s u b j e c t  to  c o n f i r m a t i o n  by  a m a j o r i t y  
o f  t h e  m e m b e r s  o f  t h e  l e g i s l a t u r e  in 
j o i n t  s e s s i o n ,  a n d  m a y  be r e m o v e d
a s  p r o v i d e d  b y  law. T h e y  s h a l l  be
c i t i z e n s  o f  t h e  U n i t e d  S t a t e s .  T h e  
b o a r d  o r  c o m m i s s i o n  m a y  a p p o i n t  a 
p r i n c i p a l  e x e c u t i v e  o f f i c e r  w h e n  
a u t h o r i z e d  b y  law, b u t  the a p p o i n t­
m e n t  s h a l l  b e  s u b j e c t  to t h e  a p p r o v a l  
o f  t h e  g o v e r n o r .

S e e , e . g . , B u c k l e y  v. V a l e o ,  424 U.S. 1, 1 1 8 -43,
46 L . E d . 2d  659,**744-58 h o l d i n g  t h a t  F e d e r a l  E l e c t i o n s
C o m m i s s i o n  m e m b e r s  w e r e  n e c e s s a r i l y  " O f f i c e r s  of t h e  U n i t e d
S t a t e s "  b e c a u s e ,  a m o n g  o t h e r  r e a s o n s ,  o f  t h e i r  a d m i n i s t r a t i v e  
r u l e - m a k i n g  p o w e r ,  a n d  t h e r e f o r e  c o u l d  n o t  be  a p p o i n t e d  b y  
C o n g r e s s ;  P e o p l e  v, T r e m a i n e ,  168 N.E. 817 (N.Y. 1929) 
d i s c u s s e d  infra, pp. 25-26. . . .
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m i t t e e ,  o r  a s i n g l e  l e g i s l a t o r .  U s i n g  t h e  t h e o r y ,  p r o­

p o u n d e d  b y  t h e  A m i c i ,  t h a t  a v e t o  is m e r e l y  a c o n d i t i o n  

t h e r e  is n o  p r i n c i p l e d  d i s t i n c t i p n  b e t w e e n  t h e s e  c a s e s .  It 

is t h e r e f o r e  w o r t h  o b s e r v i n g  t h a t  m o s t  a u t h o r i t i e s  h a v e  

r e j e c t e d  t h e  v a l i d i t y  o f  l a w s  c o n f e r r i n g  e i t h e r  a f f i r m a t i v e  

o r  n e g a t o r y  l e g i s l a t i v e  p o w e r s  o n  i n d i v i d u a l  l e g i s l a t o r s  o r  

l e g i s l a t i v e  c o m m i t t e e s .

In S t a t e  e x  rel. J u d g e  v. L e g i s l a t i v e  F i n a n c e  

C o m m i t t e e ,  543 P . 2d 1 3 1 7  (Mont. 19 7 5 ) ,  a t  i s s u e  w a s  a s t a t u t e  

e m p o w e r i n g  a n  i n t e r i m  l e g i s l a t i v e  c o m m i t t e e  to a p p r o v e  

b u d g e t  a m e n d m e n t s .  T h e  s t a t u t e  w a s  h e l d  i n v a l i d .  T h e  c o u r t  

p o i n t e d  o u t  t h a t  t h e  p o w e r  to a p p r o v e  b u d g e t  a m e n d m e n t s  

c o u l d  b e  e x e r c i s e d  b y  t h e  e n t i r e  l e g i s l a t u r e  in m a k i n g  a n  

a p p r o p r i a t i o n ,  o r  b y  a n  e x e c u t i v e  a g e n c y  a c t i n g  o n  a p r o p e r  

d e l e g a t i o n  f r o m  t h e  l e g i s l a t u r e ,  b u t  t h e  l e g i s l a t u r e  c o u l d

n o t  d e l e g a t e  t h e  p o w e r  to so a c t  t o  o n e  o f  its s u b d i v i s i o n s .  
37

I d . a t  1321. T h e  s a m e  r e a s o n i n g  w a s  e m p l o y e d  in P e o p l e  

v. T r e m a i n e ,  168 N.E. 817 (N.Y. 1929), w h e r e  t h e  C o u r t  of

36

36. In fact, u n d e r  AS  2 4 . 2 0 . 4 4 5 ( a ) ,  t h e  A d m i n i s­
t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e ,  a p e r m a n e n t  j o i n t  
c o m m i t t e e  of  t h e  l e g i s l a t u r e ,  is g r a n t e d  t h e  p o w e r  to 
s u s p e n d  t h e  o p e r a t i o n  o f  a n y  r e g u l a t i o n  a d o p t e d  a f t e r  
a d j o u r n m e n t  o f  t h e  l e g i s l a t u r e  u n t i l  t h i r t y  d a y s  a f t e r  the 
l e g i s l a t u r e  r e c o n v e n e s .  ■

37. T h e  p e o p l e  o f  A l a s k a  r e c e n t l y  r e j e c t e d  a 
c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h ,  l i k e  t h e  l a w  s t r u c k  d o w n  in 
M o n t a n a ,  w a s  d e s i g n e d  t o  v e s t  t h e  p o w e r  to  a p p r o v e  b u d g e t  
r e v i s i o n s  in an  i n t e r i m  l e g i s l a t i v e  c o m m i t t e e .  S e e  A l a s k a  
C o n s t ,  art. II, § 11 ( p r o p o s e d  a m e n d .  1 9 7 8  S u p p . ) .



A p p e a l s  s t r u c k  d o w n  a s t a t u t e  g r a n t i n g  c e r t a i n  l e g i s l a t i v e  

c o m m i t t e e  chairmen, t h e  p o w e r  to d i s a p p r o v e  o f  t h e  a l l o c a t i o n  

o f  l u m p  s u m  a p p r o p r i a t i o n s  to a n  e x e c u t i v e  a g e n c y .  T h e  

c o u r t  a c k n o w l e d g e d  t h a t  t h e  l e g i s l a t u r e  m i g h t  i t s e l f  l e g i s­

la t e  t h e  a l l o c a t i o n ,  o r  it c o u l d  d e l e g a t e  t h e  r e s p o n s i b i l i t y  

to an  e x e c u t i v e  a g e n c y .  It c o u l d  not, h o w e v e r ,  d e l e g a t e  t h e  

r e s p o n s i b i l i t y  to one, o r  m o r e  t h a n  one, o f  i t s  m e m b e r s :

" T h e  L e g i s l a t u r e  m i g h t  m a k e  the s e g r e g a t i o n  i t s e l f ,  b u t  it 

m a y  n o t  c o n f e r  a d m i n i s t r a t i v e  p o w e r s  u p o n  i t s  m e m b e r s  

w i t h o u t  g i v i n g  t h e m ,  u n c o n s t i t u t i o n a l l y ,  c i v i l  a p p o i n t m e n t s  

to a d m i n i s t r a t i v e  o f f i c e s .  It m i g h t  by  g e n e r a l  l a w  c o n f e r  

the p o w e r  o f  s e g r e g a t i o n  o r  a p p r o v a l  of  s e g r e g a t i o n  u p o n  a n y  

o n e  b u t  i t s  o w n  m e m b e r s  . . . b u t  t h e  C o n s t i t u t i o n  . . . 

m a k e s  i t s  o w n  m e m b e r s  i n e l i g i b l e  to s u c h  a n  a p p o i n t m e n t . "

I d . a t  822. k e e  a l s o , S t o c k m a n  v. L e d d y , 129 P. 220, 223 

(Colo. 191 2 ) ;  B r a m l e t t e  v. S t r i n g e r , 195 S.E. 257, 264 (S.C. 

1938). C o n t r a , O p i n i o n  o f  t h e  J u s t i c e s , 266 A . 2d 823 (N.II. 

1970).

T h e  A p p e l l e e  a l s o  a r g u e s  t h a t  l e g i s l a t i v e  o v e r­

si g h t  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s  is d e s i r a b l e  a n d  t h a t  

s u c h  o v e r s i g h t  c a n  n o t  t a k e  p l a c e  e f f e c t i v e l y  if it m u s t  

f o l l o w  t h e  p a t h  of  l e g i s l a t i o n  p r e s c r i b e d  b y  a r t i c l e  II. 

T h e r e  a r e  t w o  a n s w e r s  t o  t h i s  a r g u m e n t .  F i r s t ,  a n d  m o s t  

i m p o r t a n t ,  t h e  q u e s t i o n  o f  w h e t h e r  t h e  l e g i s l a t u r e  m i g h t
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perforin a t a s k  m o r e  e f f i c i e n t l y  i f  it  d i d  n o t  h a v e  t o  f o l l o w  

a r t i c l e  II is e s s e n t i a l l y  i r r e l e v a n t .  S i n c e  a r t i c l e  II 

a p p l i e s ,  t h e  q u e s t i o n  o f  w h e t h e r  e f f i c i e n c y  t a k e s  p r i m a c y  

o v e r  o t h e r  g o a l s  m u s t  b e  t a k e n  to h a v e  b e e n  a n s w e r e d  b y  o u r  

c o n s t i t u t i o n a l  f r a m e r s .  S e c o n d ,  a t  l e a s t  a c c o r d i n g  to a 

r e c e n t  c a s e  st u d y ,  t h e  l e g i s l a t i v e  v e t o  h a s  b e e n  u n i m p r e s­

siv e  in p r a c t i c e .  S e e  B r u f f  & G e l l h o r n ,  C o n g r e s s i o n a l  

C o n t r o l  of  A d m i n i s t r a t i v e  R e g u l a t i o n :  A  S t u d y  o f  L e g i s­

la t i v e  V e t o e s , 90 Harv. L. Rev., 1 3 6 9  (1977). T h a t  s t u d y  

c o n c l u d e s ,  e s s e n t i a l l y ,  t h a t  t h e  l e g i s l a t i v e  v e t o  e n c o u r a g e s  

s e c r e t i v e ,  p o o r l y  i n f o r m e d ,  a n d  p o l i t i c a l l y  u n a c c o u n t a b l e  

l e g i s l a t i v e  a c t i o n .  Id. at  1 4 0 9 - 2 0 .  It is c o n s e q u e n c e s  

s u c h  as t h e s e  t h a t  t h e  e n a c t m e n t  p r o v i s i o n s  o f  o u r  c o n­

s t i t u t i o n  a r e  d e s i g n e d  to g u a r d  a g a i n s t .  S e e  d i s c u s s i o n ,  

s u p r a , pp. 7-10.

A p p e l l e e  a l s o  m a k e s  a n  a r g u m e n t  b a s e d  o n  t h e  

d o c t r i n e  of  s e p a r a t i o n  o f  p o w e r s .  R u l e - m a k i n g  is e s s e n­

t i a l l y  a l e g i s l a t i v e  r a t h e r  t h a n  e x e c u t i v e  f u n c t i o n  a n d  so, 

t he a r g u m e n t  goes, b r o a d  l a t i t u d e  m u s t  b e  a f f o r d e d  the 

l e g i s l a t u r e  t o  a c t  a s  it  s e e s  f i t  in t h i s ,  t h e  c o r e  a r e a  

o f  i t s  d u t i e s .  T h i s  a r g u m e n t  is e s s e n t i a l l y  i n c o n s i s t e n t  

w i t h  t h e  r e q u i r e m e n t s  p r e s c r i b e d  in a r t i c l e  II o f  t h e  

c o n s t i t u t i o n  w h i c h  m u s t  b e  o b s e r v e d  in t h e  p r o c e s s  o f  

l e g i s l a t i o n .  T h e  l e g i s l a t u r e  is n o t  f r e e  to i g n o r e  t h e s e  

r e q u i r e m e n t s .  See, d i s c u s s i o n  supra, pp. 7-10.



A p p e l l e e  f i n d s  it s i g n i f i c a n t  t h a t  t h e  A l a s k a

C o n s t i t u t i o n  c o n t a i n s  n o  p r o v i s i o n  l i k e  t h a t  in s e c t i o n  7,
38

c l a u s e  3 o ' a r t i c l e  I o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n

w h i c h  a u t h o r i z e s  t h e  e x e c u t i v e  to v e t o  l e g i s l a t i v e  r e s o l u t i o n s

a n d  t h a t  e x e c u t i v e  i n v o l v e m e n t  in t h e  e n a c t m e n t  o f  r e s o l u t i o n s

w a s  n o t  d e e m e d  n e c e s s a r y  b y  t h e  f r a m e r s  o f  t h e  s t a t e

c o n s t i t u t i o n .  T h i s  p o i n t ,  h o w e v e r ,  d o e s  n o t  a d v a n c e

A p p e l l e e ' s  case. U n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  j o i n t

39
r e s o l u t i o n s  a r e  o n e  m e a n s  b y  w h i c h  l a w s  a r e  e n a c t e d ;  t h e y  

a r e  t h e r e f o r e  n a t u r a l l y  i n c l u d e d  a m o n g  t h o s e  l e g i s l a t i v e  

a c t s  s u b j e c t  to P r e s i d e n t i a l  veto. H o w e v e r ,  u n d e r  the s t a t e  

c o n s t i t u t i o n  r e s o l u t i o n s  a r e  n o t  an  a l t e r n a t i v e  l a w  e n a c t m e n t  

p r o c e s s ,  a n d  t h e r e f o r e  t h e r e  is no  n e e d  to m a k e  t h e m  s u b j e c t  

to an  e x e c u t i v e  veto.

38. T h i s  c l a u s e  p r o v i d e s :

E v e r y  O r d e r ,  R e s o l u t i o n ,  or  V o t e  to w h i c h  
t h e  C o n c u r r e n c e  of the S e n a t e  a n d  H o u s e  
o f  R e p r e s e n t a t i v e s  m a y  be  n e c e s s a r y  
( e x cept on a q u e s t i o n  o f  a d j o u r n m e n t )  
s h a l l  be p r e s e n t e d  to t h e  P r e s i d e n t  o f  
t h e  U n i t e d  S t a t e s ;  a n d  b e f o r e  t h e  S a m e  
s h a l l  t a k e  E f f e c t ,  s h a l l  be a p p r o v e d  by 
him, o r  b e i n g  d i s a p p r o v e d  b y  him, s h a l l  
b e  r e p a s s e d  by  t w o  t h i r d s  o f  t h e  S e n a t e  
a n d  H o u s e  o f  R e p r e s e n t a t i v e s ,  a c c o r d i n g  
t o  t h e  R u l e s  a n d  L i m i t a t i o n s  p r e s c r i b e d  
in t h e  C a s e  o f  a Dill. [ E m p h a s i s  a d d e d ] .

39. U n i t e d  S t a t e s  ex rel. L e v e y  v. S t o c k s l a g e r ,  
129 U.S. 470, 32 L.Ed. 785 (1889).



T h e  A m i c i  c o n t e n d  t h a t  s i n c e  A S  4 4 . 6 2 . 3 2 0 ( a )  w a s

i t s e l f  p a s s e d  in a c c o r d a n c e  w i t h  a l l  c o n s t i t u t i o n a l  m a n d a t e s

a n d  s i n c e  t h e  g o v e r n o r  h a d  the o p p o r t u n i t y  to v e t o  the

s t a t u t e ,  c o n s t i t u t i o n a l  r e q u i r e m e n t s  h a v e  b e e n  s a t i s f i e d

w i t h  r e s p e c t  to  s u b s e q u e n t  a c t s  o f  t h e  l e g i s l a t u r e  t a k e n

p u r s u a n t  t o  t h e  s t a t u t e .  In o t h e r  w o r d s ,  b y  v i r t u e  o f  o n e

e n a c t m e n t  a p p r o v e d  b y  t h e  g o v e r n o r ,  t h e  l e g i s l a t u r e  c a n

f r e e  i t s e l f ,  in c e r t a i n  i n s t a n c e s ,  o f  t h e  c o n s t i t u t i o n a l

c o n s t r a i n t s  t h a t  w o u l d  o t h e r w i s e  g o v e r n  its a c t i o n s .  S u c h

an e n a c t m e n t  w o u l d  i m p e r m i s s i b l y  p r e s e r v e  l e g i s l a t i v e  p o w e r

p o s s e s s e d  a t  o n e  i n s t a n t  in t i m e  for f u t u r e  p e r i o d s  w h e n  the

l e g i s l a t u r e  m i g h t  o t h e r w i s e  b e  i n c a p a b l e  o f  a c t i n g  b e c a u s e
40

of t h e  e x e c u t i v e  veto. It w o u l d  a l s o  do  a w a y  w i t h  the 

f o r m a l  s a f e g u a r d s  o f  a r t i c l e  II w h i c h  a r e  m e a n t  to a c c o m p a n y  

l a w - m a k i n g .  T h e  r e q u i r e m e n t s  o f  the c o n s t i t u t i o n  m a y  n o t  be 

e l i m i n a t e d  in t h i s  f a s h i o n ,

R E V E R S E D  A N D  R E M A N D E D  w i t h  d i r e c t i o n s  to e n t e r  

p a r t i a l  s u m m a r y  j u d g m e n t  in f a v o r  o f  t h e  s t a t e  as to  t h e  

e f f e c t  o f  t h e  c o n c u r r e n t  r e s o l u t i o n  a n d  for f u r t h e r  p r o­

c e e d i n g s .

40. S e e  W a t s o n ,  C o n g r e s s  S t e p s  Out: A  L o o k  at
C o n g r e s s i o n a l  C o n t r o l  of the E x e c u t i v e ,  63 Cal. L. Rev. 983 
a t  1 0 6 7  (19751.
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I

I b e l i e v e  t h a t  t h e  l e g i s l a t i v e  p o w e r  t o  a n n u l  

a d m i n i s t r a t i v e  r e g u l a t i o n s  b y  c o n c u r r e n t  r e s o l u t i o n  is c o n s t i­

tu t i o n a l .  "n m y  o p i n i o n ,  t h e  m a j o r i t y  r e a s o n i n g  is f a l l a c i o u s  

in e q u a t i n g  r e g u l a t i o n s  w i t h  l a w s  p a s s e d  b y  t h e  l e g i s l a t u r e .

T h e  l i t a n y  of c o n s t i t u t i o n a l  r e q u i r e m e n t s  o u t l i n e d  in the 

m a j o r i t y  o p i n i o n  is i n d e e d  m a n d a t e d  f o r  t h e  p a s s a g e  of  a 

b i l l  i n t o  law. T h e  c o n s t i t u t i o n ,  h o w e v e r ,  m a k e s  n o n e  of 

t h o s e  r e q u i r e m e n t s  a p p l i c a b l e  to r e g u l a t i o n s .  In fact, t h e  

c o n s t i t u t i o n  is s i l e n t  as to  t h e  p r a c t i c e  o f  d e l e g a t i n g

a u t h o r i t y  b y  t h e  l e g i s l a t u r e  to t h e  e x e c u t i v e  or  a d m i n i s t r a -
1

t i v e  a g e n c i e s  for p r o m u l g a t i o n  of r e g u l a t i o n s .  R e g u l a t i o n s  

m a y  b e  p r o m u l g a t e d  w i t h o u t  h a v i n g  e a c h  r e g u l a t i o n  c o n f i n e d  

to o n e  s u b j e c t ,  a d e s c r i p t i v e  title, a s p e c i f i c  f o r m  of 

e n a c t m e n t  c l a u s e ,  t h r e e  r e a d i r g s  o n  t h r e e  s e p a r a t e  days, the 

v o t e  o f  e a c h  m e m b e r  a d o p t i n g  t h e  r e g u l a t i o n  r e c o r d e d ,  a 

m a j o r i t y  v o t e  o f  e a c h  h o u s e  of t h e  l e g i s l a t u r e ,  a p u b l i c  

r e c o r d  o f  t h e  v o t e  c ast, b e i n g  s u b j e c t  t o  v e t o  b y  t h e  g o v e r n o r ,

1. T h e  c o n s t i t u t i o n  d o e s  a u t h o r i z e  " [ r ] e g u l a t o r y , 
q u a s i - j u d i c i a l  a n d  t e m p o r a r y  a g e n c i e s "  to b o  e s t a b l i s h e d  by  
law. Art. Ill, § 22. T h e r e  a r e  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t s  
for p r o m u l g a t i o n  o f  r e g u l a t i o n s .  .. •

-30-



a  9 0 - d a y  w a i t i n g  p e r i o d  b e f o r e  b e c o m in g  e f f e c t i v e .  N e v e r ­

t h e l e s s ,  t h e  m a j o r i t y  d o e s  r o t  q u e s t i o n  t h e  a u t h o r i t y  o f  t h e  

l e g i s l a t u r e  t o  d e l e g a t e  t h e  p o w e r  t o  p r o m u l g a t e  r e g u l a t i o n s  

w i t h o u t  t h e s e  s a f e g u a r d s .  I t  seem s t o  me t h a t  i f  t h e  l e g i s ­

l a t u r e ,  i n  a u t h o r i z i n g  r e g u l a t i o n s ,  c a n n o t  c o n d i t i o n  t h a t  

a u t h o r i t y  w i t h  a  r e a s o n a b l e  p r o v i s i o n  f o r  o v e r s i g h t  b e c a u s e  

t h e  a n n u l m e n t  o f  a  r e g u l a t i o n  i s  e q u a t e d  w i t h  r e p e a l  o f  a 

s t a t u t e ,  t h e n  t h e  r e g u l a t i o n  i t s e l f  m u s t  b e  c o n s i d e r e d  

i n v a l i d  a s  n o t  h a v i n g  b e e n  p a s s e d  w i t h  t h e  r e q u i r e m e n t s  

n e c e s s a r y  f o r  e n a c t i n g  a  b i l l  i n t o  l a w .

T h i s  i s s u e  was  c o n s i d e r e d  by  t h i s  c o u r t  s h o r t l y  

a f t e r  s t a t e h o o d  i n  B o e h l  v .  S a b r e  J e t  Room, I n c . , 349 P . 2d 

5 8 5 ,  588 ( A l a s k a  1 9 6 0 ) ,  w h e r e  we s t a t e d :

The l e g i s l a t i v e  p o w er  o f  t h e  s t a t e  " i s  
v e s t e d  i n  a  l e g i s l a t u r e . "  I t  i s  a r g u e d  
t h a t  b e c a u s e  o f  t h i s  c o n s t i t u t i o n a l  p r o ­
v i s i o n  t h e  p o w er  nw.y n o t  b e  d e l e g a t e d .

B u t  s u c h  a  s t r i c t  t h e o r y  o f  s e p a r a t i o n  
o f  p o w e r s  i g n o r e s  r e a l i t i e s  a n d  t h e  
p r a c t i c a l  n e c e s s i t i e s ,  o f  g o v e r n m e n t .  The 
U n i t e d  S t a t e s  Suprem e  C o u r t  h a s  s a i d  t h a t  
d e l e g a t i o n  by C o n g r e s s  h a s  l o n g  b e e n  
r e c o g n i z e d  a s  n e c e s s a r y  i n  o r d e r  t h a t  t h e  
e x e r t i o n  o f  l e g i s l a t i v e  p o w er  d o e s  n o t  
becom e a  f u t i l i t y ,  a n d  t h a t  n e c e s s i t y  
f i x e s  a  p o i n t  b e y o n d  w h i c h  i t  i s  u n r e a ­
s o n a b l e  an d  i m p r a c t i c a b l e  t o  co m p e l  t h e  
l e g i s l a t u r e  t o  p r e s c r i b e  d e t a i l e d  r u l e s .
[ F o o t n o t e s  o m i t t e d . )

2

2.  AS 4 4 . 6 2 . 1 8 0  d o e s  s p e c i f y  t h a t ,  w i t h  c e r t a i n  
e x c e p t i o n s ,  r e g u l a t i o n s  becom e e f f e c t i v e  on t h e  3 0 t h  d a y  a f t e r  
f i l i n g  by  t h e  l i e u t e n a n t  g o v e r n o r .
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One o f  t h e  b a s e s  s p e c i f i e d  i n  D o eh l  f o r  u p h o l d i n g  t h i s  p o w er  

o f  t h e  l e g i s l a t u r e  t o  d e l e g a t e  r e g u l a t o r y  a u t h o r i t y  was t h e  

i d e n t i c a l  r i g h t  t o  a n n u l  r e g u l a t i o n s  w h i c h  t h e  m a j o r i t y  now 

f i n d s  t o  b e  u n c o n s t i t u t i o n a l .  I n  3 o e h l  we s t a t e d :

I t  a l s o  i s  n o t  e s s e n t i a l ,  i r  o r d e r  t o  
s u s t a i n  t h e  g r a n t  o f  a u t h o r i t y ,  t h a t  t h e  
l e g i s l a t u r e  c i r c u m s c r i b e  a d m i n i s t r a t i v e  
d i s c r e t i o n  by  e x p r e s s  s t a n d a r d s  o f  a c t i o n  
i r  o r d e r  t h a t  t h e  o p p o r t u n i t y  f o r  c a p r i ­
c i o u s  e x e r c i s e  o f  p o w er  w i l l  n o t  e x i s t .
T h e r e  i s  s l i g h t  d a n g e r  o f  t h a t .  The e x ­
e r c i s e  o f  t h e  b o a r d ' s  p o w e r s  i s  h e d g e d  
a b o u t  by  s u b s t a n t i a l  s a f e g u a r d s .  B e f o r e  
t h e  b o a r d  may a c t  i t  m u s t  c o n d u c t  a 
p u b l i c  h e a r i n g  an d  a f f o r d  a n y  i n t e r e s t e d  
p e r s o n  t h e  o p p o r t u n i t y  t o  b e  h e a r d ,  a n d  
i t  m u s t  t h e n  " c o n s i d e r  a l l  r e l e v a n t  
m a t t e r  p r e s e n t e d  t o  i t . " T h e r e  i s  am p le  
o p p o r t u n i t y  f o r  j u d i c i a l  r e v i e w ;  f o r  " a n y  
i n t e r e s t e d  p e r s o n  may o b t a i n  a j u d i c i a l  
d e c l a r a t i o n  a s  t o  t h e  v a l i d i t y  o f  a n y  
r e g u l a t i o n  * * " .  F i n a l l y ,  t h e r e  i s  
l e g i s l a t i v e  s u p e r v i s i o n .  The l e g i s l a t u r e ,  
w h ic h  m e e t s  a n n u a l l y ,  may r e v i s e  t h e  s t a ­
t u t e  an d  t h u s  r e s t r i c t  t h e  b o u n d s  o f  a d ­
m i n i s t r a t i v e  a c t i o n ;  i t  h a s  t h e  p o w e r  by 
r e s o l u t i o n  t o  a n n u l  an y  a g e n c y' o r  d e p a r t ­
m e n t  r u l e  o r  e g u l a t i o n ; and  t h e  L e g i s -  
l a t i v e  C o u n c i l ,  an  i n t e r i m  l e g i s l a t i v e  
c o m m i t t e e  c h a r g e d  w i t h  t h e  d u t y  o f  mak­
i n g  r e c o m m e n d a t i o n s  t o  t h e  l e g i s l a t u r e ,  
m u s t  a n n u a l l y  r e v i e w  a l l  a g e n c y  r e g u l a ­
t i o n s  t o  d e t e r m i n e  i f  t h e  l e g i s l a t i v e  
i n t e n t  i s  b e i n g  c o r r e c t l y  f o l l o w e d .

349 P . 2d a t  590 ( e m p h a s i s  a d d e d ) ( f o o t n o t e s  o m i t t e d ) .

I n  my o p i n i o n ,  t h e  m a j o r i t y  m i s s t a t e s  t h e  q u e s t i o n

p r e s e n t e d  a s  b e i n g  w h e t h e r  t h e  l e g i s l a t u r e  c a n  e x e r c i s e  i t s

l e g i s l a t i v e  pow er  w i t h o u t  t h e  u s u a l  c o n s t i t u t i o n a l  s a f e g u a r d s .

The r e a l  q u e s t i o n  i s  w h e t h e r ,  h a v i n g  e x e r c i s e d  i t s  l e g i s l a t i v e

p o w e r ,  s u b j e c t  t o  a l l  t h o s e  s a f e g u a r d s ,  i t  may c o n d i t i o n  t h e
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d e l e g a t i o n  o f  r e g u l a t o r y  pow er  t o  an  e x e c u t i v e  a g e n c y  upon  a 

p r o v i s i o n  f o r  l e g i s l a t i v e  o v e r s i g h t .  I  a g r e e  w i t h  o u r  s t a t e ­

m e n t  i n  B o e h l  t h a t  t h e  l e g i s l a t u r e  h a s  t h a t  p o w e r .

I I

The a d v e n t  o f  t h e  i n d u s t r i a l  r e v o l u t i o n  v a s t l y  

i n c r e a s e d  a n d  c o m p l i c a t e d  t h e  t a s k s  o f  l e g i s l a t u r e s .  Due t o  

l i m i t s  o f  t i m e  and s p e c i a l i z e d  e x p e r t i s e ,  l e g i s l a t u r e s  h a v e  

fo u n d  i t  i m p o s s i b l e  t o  p r e s c r i b e  l a w s  a d e q u a t e l y  c o v e r i n g  

t h e  t r e m e n d o u s l y  v a r i e d  a n d  i n t r i c a t e  f o r m s  o f  s o c i a l  r e l a ­

t i o n s h i p s  a r i s i n g  o u t  o f  t h e  p r o l i f e r a t i o n  o f  b u s i n e s s ,

m a n u f a c t u r i n g ,  t r a d e ,  t r a n s p o r t a t i o n ,  c o m m u n i c a t i o n  an d
3

c o m m e r c i a l  e n t e r p r i s e s .  Of n e c e s s i t y ,  l e g i s l a t i v e  a u t h o r i t y

h a d  t o  b e  d e l e g a t e d  t o  a d m i n i s t r a t i v e  a g e n c i e s .  N e v e r t h e l e s s ,

b o t h  i n  E n g l a n d  an d  i n  t h e  U n i t e d  S t a t e s ,  e f f o r t s  w e r e

i n i t i a t e d  t o  m a i n t a i n  some c o n t r o l s  o v e r  b r o a d  d e l e g a t i o n s  
4

o f  a u t h o r i t y .

3 .  See  g e n e r a l l y  S t o n e ,  The T w e n t i e t h  C e n t u r y  
A d m i n i s t r a t i v e  E x p l o s i o n  an d  A f t e r ,  52 C a l i f .  L. Rev.  513 
( 1 9 6 4 ) .

4 .  S ee  B o i s v e r t ,  A L e g i s l a t i v e  To o l  f o r  S u p e r ­
v i s i o n  o f  A d m i n i s t r a t i v e  A g e n c i e s :  T h e  l a y i n g  S y s t e m , 25
Fordham  L. Rev.  638 ( 1 9 5 7 ) ;  S c h w a r t z ,  L e g i s l a t i v e  C o n t r o l  
o f  A d m i n i s t r a t i v e  R u l e s  a n d  R e g u l a t i o n s :  The A m e r i c a n
E x p e r i e n c e , 30 N .Y.U.  L. Rev. 1039 (1955)  ( h e r e i n a f t e r  c i t e d  
a s  S c h w a r t z ) ;  C a r r ,  L e g i s l a t i v e  C o n t r o l  o f  A d m i n i s t r a t i v e  
R u l e s  a n d  R e g u l a t i o n s :  P a r l i a m e n t a r y  S u p e r v i s i o n  i n  B r i t a i n ,
30 N .Y .U .  L. Rev. 1045 (195'5]T

I
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b e f o r e  P a r l i a m e n t  f o r  a s p e c i f i e d  p e r i o d  o f  t i m e  b e f o r e

b e c o m in g  e f f e c t i v e .

P a r l i a m e n t a r y  c o n t r o l  o v e r  a d m i n ­
i s t r a t i v e  r u l e s  an d  r e g u l a t i o n s  
. . .  i s  a s s e r t e d  p r i n c i p a l l y  
t h r o u g h  p r o v i s i o n s  i n  e n a b l i n g  s t a t ­
u t e s  t h a t  r u l e s  made u n d e r  them  
s h a l l  b e  l a i d  b e f o r e  P a r l i a m e n t .
T h i s  i s  c u s t o m a r i l y  c o m b in e d  w i t h  a  
p r o v i s i o n  i n  t h e  s t a t u t e ,  e i t h e r  
t h a t  t h e  r u l e  s h a l l  n o t  b e  o p e r a ­
t i v e  u n t i l  i t  i s  a p p r o v e d  by r e s o l u ­
t i o n ,  e i t h e r  o f  b o t h  H o u ses  o r  o f  
t h e  H ouse  o f  Commons a l o n e  . . . , 
o r  t h a t ,  i f  w i t h i n  f o r t y  d a y s  a r e s o ­
l u t i o n  i s  p a s s e d  by e i t h e r  H ouse  f o r  

|  a n n u l l i n g  t h e  r u l e ,  t h e  r u l e  i s  t o  be
v o i d  . . . .

' I n  t h e  U n i t e d  S t a t e s ,  t h e  i s s u e  o f  w h e t h e r  a

l e g i s l a t u r e  c a n  r e s e r v e  t o  i t s e l f  t h e  pow er  t o  d i s a p p r o v e

a d m i n i s t r a t i v e  r e g u l a t i o n s  h a s  b e e n  b r e w i n g  f o r  m ore  t h a n  
6

f o r t y  y e a r s .  Tho e a r l y  s t a g e s  o f  t h e  d i s p u t e  i n v o l v e d  t h e  

R e o r g a n i z a t i o n  A c t s  o f  t h e  1 9 3 0 ' s  a n d  1 9 4 0 ' s  w h i c h  p r o v i d e d  

t h a t  e x e c u t i v e  r e o r g a n i z a t i o n  p l a n s  becam e e f f e c t i v e  s i x t y  

d a y s  a f t e r  t r a n s m i s s i o n  t o  C o n g r e s s ,  u n l e s s  w i t h i n  t h a t

5 .  S c h w a r t z ,  s u p r a  n o t e  4,  a t  1 0 3 2 - 3 3 .

6 .  C l a r k  v .  V a l e o ,  559 F . 2 d  6 4 2 ,  6 4 9 - 5 0  (D.C.  
C i r . )  (en  b a n c )  ( p e r  c u r i a m ) ,  a f f ' d  mem. su b  n o m . , C l a r k  v .  
K im m it ,  431 U .S .  9 5 0 ,  53 L. Ed.  2d 267 ( 1 9 7 7 ) .
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p e r i o d  C o n g r e s s  d i s a p p r o v e d  by  r e s o l u t i o n .  F e d e r a l  a c t s

i n c o r p o r a t i n g  s i m i l a r  p r o v i s i o n s  h av e  p r o l i f e r a t e d  i n  r e c e n t  
8

y e a r s .  Y e t  no f e d e r a l  c o u r t  h a s  s q u a r e l y  e v a l u a t e d  t h e

v a l i d i t y  o f  p r o v i s i o n s  r e s e r v i n g  t o  C o n g r e s s  t h e  p o w er  t o
9

d i s a p p r o v e  a d m i n i s t r a t i v e  r e g u l a t i o n s .

7

Ill

I  a g r e e  w i t h  t h e  m a j o r i t y  t h a t  t h e r e  i s  s c a n t  c a s e  

a u t h o r i t y  on  t h e  s p e c i f i c  i s s u e  i n  t h e  U n i t e d  S t a t e s .  Our 

c o u r t ,  h o w e v e r ,  h a s  f a v o r a b l y  d i s c u s s e d  t h e  l e g i s l a t i v e  v e t o  

i n  B o e h l .

The  h o l d i n g  i n  A t k i n s  v .  U n i t e d  S t a t e s , 556 F . 2 d  

1028 ( C t .  C l .  1977) (en  b a n c ) (p e r  c u r i a m ) , c e r t ,  d e n i e d , 434 

U .S .  1 0 0 9 ,  54 L. Ed. 2d 751 ( 1 9 7 8 ) ,  s u p p o r t s  t h e  p o s i t i o n

7 .  G i n n a n e ,  The C o n t r o l  o f  F e d e i . , i  A d m i n i s t r a t i o n  
by C o n g r e s s i o n a l  R e s o l u t i o n s  a n d  C o m m i t t e e s , 66 H a r v .  L.
Rev. 5 6 9 ,  5 7 6 - 8 2  ( 1 9 5 3 ) .  The 1939 and 1945 R e o r g a n i z a t i o n  
A c t s  p r o v i d e d  f o r  d i s a p p r o v a l  by a c o n c u r r e n t  r e s o l u t i o n ;  
t h e  1949 A c t  a l l o w e d  d i s a p p r o v a l  by e i t h e r  H o u s e .  I d .  a t  
57 9 ,  581 .  •

8., W a t s o n ,  C o n g r e s s  S t e p s  O u t :  A Look a t  Con ­
g r e s s i o n a l  C o n t r o l  o f  t h e  E x e c u t i v e , 63 C a l i f .  L. Rev.  9 8 3 ,  
989 (1 9 7 5 ) ' . '  An a p p e n d i x  t o  t h i s  a r t i c l e  l i s t s  many s t a t u t e s  
g i v i n g  s p e c i a l  e f f e c t  t o  c o n g r e s s i o n a l  r e s o l u t i o n s .  Many 
h a v e  b e e n  p a s s e d  i n  t h e  1 9 7 0 ' s  and  i n v o l v e  v e t o  p o w er  o v e r  
a c t i o n s  o f  e x e c u t i v e  a g e n c i e s  o r  t h e  P r e s i d e n t .  See i d .  a t  
1 0 8 9 -9 2  a p p .  A.

9 .  S t e w a r t ,  C o n s t i t u t i o n a l i t y  o f  t h e  L e g i s l a t i v e  
V e t o , 13 H a r v .  J .  L e g i s .  5 93 ,  595 ( 1 9 7 6 ) .



t a k e n  i n  t h i s  d i s s e n t .  A t k i n s  u p h e l d  a s t a t u t e  a l l o w i n g

e i t h e r  House o f  C o n g r e s s  t o  v e t o  j u d i c i a l  s a l a r y  i n c r e a s e s  

recommended b y  a p r e s i d e n t i a l  c o m m i s s i o n .

I n  B u c k l e y  v .  V a l e o , 424 U .S .  1 ,  46 L.  Ed .  2d 659 

(1976)  , t h e  m a j o r i t y  o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  d i d  

n o t  r e a c h  t h e  i s s u e  o f  w h e t h e r  r e g u l a t i o n s  p r o m u l g a t e d  by 

t h e  F e d e r a l  E l e c t i o n  C o m m is s io n  w o u ld  become e f f e c t i v e  

w i t h i n  t h i r t y  d a y s  o f  f i l i n g  i f  e i t h e r  House o f  C o n g r e s s  d i d  

n o t  d i s a p p r o v e  th e m .  I n  h i s  c o n c u r r e n c e ,  J u s t i c e  W h i te  d i d  

a p p r o v e  t h e  o v e r s i g h t  p r o v i s i o n ,  s t a t i n g :

I  am a l s o  o f  t h e  v i e w  t h a t  t h e  o t h e r ­
w i s e  v a l i d  r e g u l a t o r y  p ow er  o f  a p r o ­
p e r l y  c r e a t e d  i n d e p e n d e n t  a g e n c y  i s  n o t  
r e n d e r e d  c o n s t i t u t i o n a l l y  i n f i r m ,  a s  
v i o l a t i v e  o f  t h e  P r e s i d e n t ' s  v e t o  p o w e r ,  
by  a s t a t u t o r y  p r o v i s i o n  s u b j e c t i n g  
a g e n c y  r e g u l a t i o n s  t o  d i s a p p r o v a l  by 
e i t h e r  House  o f  C o n g r e s s .  F o r  a b i l l  t o  
become, l a w  i t  m u s t  p a s s  b o t h  H ouses  and  
b e  s i g n e d  by t h e  P r e s i d e n t  o r  b e  p a s s e d  
o v e r  h i s  v e t o .  A l s o ,  " E v e r y  O r d e r ,
R e s o l u t i o n ,  o r  V o te  t o  w h i c h  t h e  C o n c u r ­
r e n c e  o f  t h e  S e n a t e  and  House o f  R e p r e ­
s e n t a t i v e s  may be  n e c e s s a r y "  i s  l i k e w i s e  
s u b j e c t  t o  t h e  v e t o  p o w e r .  Under  § 4 3 8 ( c )  
t h e  F E C 's  r e g u l a t i o n s  a r e  s u b j e c t  t o  
d i s a p p r o v a l ;  b u t  f o r  a r e g u l a t i o n  t o  b e ­
come e f f e c t i v e ,  n e i t h e r  House n e e d  a p p r o v e  
i t ,  p a s s  i t ,  o r  t a k e  an y  a c t i o n  a t  a l l  
w i t h  r e s p e c t  t o  i t .  The r e g u l a t i o n  b e ­
comes  e f f e c t i v e  by n o n a c t i o n .  T h i s  no 
m ore  i n v a d e s  t h e  P r e s i d e n t ' s  p o w e r s  t h a n  
d o e s  a r e g u l a t i o n  n o t  r e q u i r e d  t o  bo l a i d  
b e f o r e  C o n g r e s s .  C o n g r e s s i o n a l  i n f l u e n c e  
o v e r  t h e  s u b s t a n t i v e  c o n t e n t  o f  a g e n c y  
r e g u l a t i o n  may be  e n h a n c e d ,  b u t  I  w o u ld  
n o t  v i e w  t h e  pow er  o f  e i t h e r  House t o  
d i s a p p r o v e - a s  e q u i v a l e n t  t o  l e g i s l a t i o n  
o r  t o  an  o r d e r ,  r e s o l u t i o n  o r  v o t e  r e -  
q u i r i n g  t h e  c o n c u r r e n c e  o f  b o t h  H o u s e s .
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424 U .S .  a t  2 8 4 - 8 5 ,  46 L. Ed .  2d a t  8 3 8 - 3 9  ( e m p h a s i s  a d d e d )  

( f o o t n o t e s  o m i t t e d ) .

The m a j o r i t y  c i t e s  R e i t h  v .  S o u t h  C a r o l i n a  S t a t e  

H o u s in g  A u t h o r i t y , ( C t .  C . P . ,  1 1 t h  J u d .  D i s t . , Aug.  2 8 ,  1 9 7 5 ) ,  

r e v ' d  on o t h e r  g r o u n d s , 225 S . E . 2 d  847 ,  848 ( S .C .  1 9 7 6 ) ,  b u t  

a p p r o p r i a t e l y  c o n c e d e s  t h a t  t h e  Supreme C o u r t  o f  S o u t h  C a r o l i n a  

d i d  n o t  r e a c h  t h e  i s s u e  w i t h  w h i c h  we a r e  c o n c e r n e d .

A l s o  c i t e d  i 3  t h e  New H a m p s h i r e  c a s e ,  O p i n i o n  o f  

t h e  J u s t i c e s , 83 A . 2d 738 (N.H.  1 9 5 0 ) ,  a n  a d v i s o r y  o p i n i o n  on 

w h e t h e r  a  r e o r g a n i s a t i o n  s t a t u t e  v i o l a t e d  t h e  s t a t e  c o n s t i ­

t u t i o n .  The s t a c u t e  p r o v i d e d  t h a t  t h e  r e o r g a n i z a t i o n  p l a n  

p r o p o s e d  by t h e  g o v e r n o r  w o u ld  become l aw  i f  t h e  two l e g i s ­

l a t i v e  h o u s e s  d i d  n o t  d i s a p p r o v e  i t  by c o n c u r r e n t  r e s o l u t i o n .  

The c o u r t  c o n c l u d e d  t h a t  t h e  s t a t u t e  v i o l a t e d  t h e  s t a t e  

c o n s t i t u t i o n .  I d .  a t  7 41 .  T h r e e  o f  t h e  f i v e  j u s t i c e s  f e l t  

t h e  p r o c e d u r e  v i o l a t e d  t h e  p r i n c i p l e  o f  b i c a m e r a l i s m  b e c a u s e  

e a c h  h o u s e  " h a s  u n d e r t a k e n  i n  a d v a n c e  t o  s u r r e n d e r  t o  t h e  

o t h e r  i t s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  v e t o  o r  r e f u s e  a s s e n t  

t o  a c t i o n  t a k e n  o r  a p p r o v e d  by t h e  o t h e r . "  I d .  a t  7 4 1 - 4 2 .

I t  i s  a l s o  s i g n i f i c a n t  t h a t  t w e n t y  y e a r s  

l a t e r  t h e  New H a m p s h i r e  Suprem e C o u r t  e x a m in e d  a s t a t u t e  

r e q u i r i n g  c e r t a i n  s a l a r y  i n c r e a s e s  t o  be  a p p r o v e d  by a 

l e g i s l a t i v e  c o m m i t t e e  p r  Lor t o  s u b m i s s i o n  t o  t h e  g o v e r n o r  

f o r  f i n a l  a p p r o v a l .  O p i n i o n  o f  t h e  J u s t i c e s , 266 A . 2d 823 

(N.H. 1 9 7 0 ) .  The c o u r t ,  w i t h o u t  a n a l y s i s  o f  i t s  e a r l i e r

-37-



o p i n i o n ,  f o u n d  no  v i o l a t i o n  o f  s e p a r a t i o n  o f  p o w e r s ,  r e a s o n i n g

t h a t  s i n c e  t h e  l e g i s l a t u r e  c o u l d  d e l e g a t e  i t s  p o w e r  t o  f i x  

s a l a r i e s ,  i t  c o u l d  im p o se  c o n d i t i o n s  upon  t h e  e x e r c i s e  o f  

s u c h  d e l e g a t e d  a u t h o r i t y .  I d .  a t  8 2 6 .  I n  c o n c l u s i o n ,  i t  

seem s t o  me t h a t  w h a t  c a s e  a u t h o r i t y  e x i s t s  i s  m ore  s u p p o r t ­

i v e  t h a n  n o t  o f  t h e  c o n c e p t  o f  l e g i s l a t i v e  a n n u l m e n t .

IV

The l e g i s l a t u r e ' s  p a r t i c i p a t i o n  i n  t h e  p r o m u l g a t i o n

o f  r e g u l a t i o n s  i s  w i t h i n  t h e  c o r e  a r e a  o f  l e g i s l a t i v e . p o w e r ,

f o r m u l a t i o n  o f  p o l i c y .  A c c o r d i n g l y ,  t h e  l e g i s l a t u r e ' s

pow er  t o  s e l e c t  t h e  m eans  o f  p a r t i c i p a t i o n  s h o u l d  be
10

g e n e r o u s l y  c o n s t r u e d .

The d e l e g a t i o n  o f  r u l e - m a k i n g  a u t h o r i t y  t o  e x e c u t i v e  

a g e n c i e s  d o e s  n o t  a l t e r  t h e  b a s i c  l e g i s l a t i v e  n a t u r e  o f  

t h e  f u n c t i o n .  C o n d i t i o n i n g  t h a t  d e l e g a t i o n  on  t h e  r i g h t  o f  

t h e  l e g i s l a t u r e  t o  r e v i e w  and  a n n u l  r e g u l a t i o n s  d o e s  n o t  

i n f r i n g e  on t h e  pow er  o f  t h e  e x e c u t i v e ,  w h e r e ,  a s  h e r e ,  t h e

1 0 .  We h a v e  h e l d  t h a t  when t h e  l e g i s l a t u r e  e x e r ­
c i s e s  power  w i t h  r e f e r e n c e  t o  an  e s s e n t i a l l y  e x e c u t i v e  
f u n c t i o n  t h o s e  p o w e r s  s h o u l d  b e  c o n s t r u e d  n a r r o w l y .  D r a d n e r  
v .  Hammond, 553 P . 2d 1 ,  7 ( A l a s k a  1 9 7 6 ) .  C o n v e r s e l y ,  w hen ,  
a s  h e r e ,  a b a s i c a l l y  l e g i s l a t i v e  f u n c t i o n  i s  i n v o l v e d ,  t h e  
p o w e r s  o f  t h e  l e g i s l a t u r e  s h o u l d  be  c o n s t r u e d  b r o a d l y .
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a n n u l l i n g  a c t i o n  i s  t a k e n  a t  t h e  f i r s t  s e s s i o n  o f  t h e  l e g i s l a t u r e
11

f o l l o w i n g  p r o m u l g a t i o n  o f  t h e  r e g u l a t i o n .

I  b e l i e v e  t h a t  a s t a t u t e  c a n  v a l i d l y  c o n d i t i o n  t h e

d e l e g a t e d  pow er  t o  e n a c t  r e g u l a t i o n s  by  r e q u i r i n g  t h a t  t h e

r e g u l a t i o n s  b e  s u b j e c t  t o  a n n u l m e n t  b y  r e s o l u t i o n ,  j u s t  a s

i t  c o u l d  l i m i t  t h e  e f f e c t i v e  d a t e  o f  t h e  new r e g u l a t i o n s  o r

t h e  l e n g t h  o f  t i m e  d u r i n g  w h i c h  t h e y  w o u ld  be i n  f o r c e .  I

f i n d  no  m a t e r i a l  d i f f e r e n c e  b e t w e e n  AS 4 4 . 6 2 . 3 2 0  a n d  o t h e r

s t a t u t e s ,  u p h e l d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t ,  t h a t

c o n d i t i o n  t h e  e x e r c i s e  o f  r u l e - m a k i n g  a u t h o r i t y  by a p p r o v a l12
o f  p r i v a t e  c i t i z e n s .  I f  p r i v a t e  c i t i z e n s  c a n  e x e r c i s e  

s u c h  p o w e r ,  t h e n  c e r t a i n l y  t h e  l e g i s l a t u r e  s h o u l d  b e  a b l e  

t o  e x e r c i s e  t h e  same p o w er .

11 .  A l o n g - t e r m  s c r u t i n y  o f  e x e c u t i v e  a c t i o n  t a k e n  
p u r s u a n t  t o  r e g u l a t i o n s  l e a d i n g  t o  d e l a y e d  a n n u l m e n t  m i g h t  
i n v o l v e  l e g i s l a t i v e  i n f r i n g e m e n t  on  t h e  e x e c u t i v e  pow er  t o  
e n f o r c e  l a w s .  We a r e  n o t  c o n f r o n t e d  w i t h  s u c h  a q u e s t i o n  
an d  n e e d  n o t  p a s s  on  i t  b e c a u s e  t h e  r e g u l a t i o n  h e r e  i n  
q u e s t i o n  was  a n n u l l e d  a t  t h e  f i r s t  l e g i s l a t i v e  s e s s i o n  
f o l l o w i n g  i t s  p r o m u l g a t i o n .  We a r e  s i m i l a r l y  n o t  c o n f r o n t e d  
w i t h  a n  a n n u l m e n t  by  a s i n g l e  l e g i s l a t o r ,  a  c o m m i t t e e  o f
t h e  l e g i s l a t u r e ,  o r  by on e  h o u s e .

12 .  U n i t e d  S t a t e s  v .  Rock R o y a l  C o - O p e r a t i v e ,
I n c . ,  307 U .S .  53 3 ,  5 7 4 - 7 8 ,  83 L. Ed. 1 4 4 6 ,  1 4 7 0 -7 2  (1939)  
( u p h o l d i n g  f e d e r a l  s t a t u t e  d e l e g a t i n g  t o  S e c r e t a r y  o f  

A g r i c u l t u r e  a u t h o r i t y  t o  i s s u e  m a r k e t i n g  o r d e r s  f o r  s p e c i ­
f i e d  c o m m o d i t i e s ,  i f  a p p r o v a l  o f  p r o d u c e r s  was s e c u r e d ) ;  
C u r r i n  v .  W a l l a c e ,  306 U .S .  1 ,  1 5 - 1 8 ,  83 L. Ed.  4 4 1 ,  4 5 1 -5 2  
(1939)  ( u p h o l d i n g  s t a t u t e  a u t h o r i z i n g  S e c r e t a r y  o f  A g r i ­
c u l t u r e  t o  r e g u l a t e  m a r k e t i n g  o f  t o b a c c o  i f  t w o - t h i r d s  o f  
g r o w e r s  i n  a  m a r k e t  r e q u e s t e d ,  by r e f e r e n d u m ,  s u c h  a c t i o n ) .



As t h e  m a j o r i t y  c o r r e c t l y  n o t e s ,  t h e r e  a r e  two

p r o v i s i o n s  i n  o u r  c o n s t i t u t i o n  w h i c h  d e a l  s p e c i f i c a l l y  w i t h

t h e  l e g i s l a t i v e  v e t o *  T h e s e  a r e  a r t i c l e  I I I ,  s e c t i o n  2 3 ,

c o n c e r n i n g  e x e c u t i v e  r e o r g a n i s a t i o n ,  w h i c h  p r o v i d e s  t h a t

t h e  l e g i s l a t u r e  may v e t o  a r e o r g a n i z a t i o n  p l a n  by  a  r e s o -
13

l u t i o n  " i n  j o i n t  s e s s i o n , "  and  a r t i c l e  X, s e c t i o n  12 ,  

c o n c e r n i n g  l o c a l  b o u n d a r i e s ,  w h i c h  p r o v i d e s  t h a t  t h e  l e g i s -

V

1 3 .  The f u l l  t e x t  o f  a r t i c l e  I I I ,  s e c t i o n  23 ,
p r o v i d e s :

The g o v e r n o r  may make c h a n g e s  i n  t h e  
o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  b r a n c h  
o r  i n  t h e  a s s i g n m e n t  o f  f u n c t i o n s  
among i t s  u n i t s  w h i c h  h e  c o n s i d e r s  
n e c e s s a r y  f o r  e f f i c i e n t  a d m i n i s t r a t i o n .
Where t h e s e  c h a n g e s  r e q u i r e  t h e  f o r c e  
o f  l a w ,  t h e y  s h a l l  b e  s e t  f o r t h  i n  
e x e c u t i v e  o r d e r s .  The l e g i s l a t u r e  
s h a l l  h a v e  s i x t y  d a y s  o f  a  r e g u l a r  
s e s s i o n ,  o r  a  f u l l  s e s s i o n  i f  o f  
s h o r t e r  d u r a t i o n ,  t o  d i s a p p r o v e  t h e s e  
e x e c u t i v e  o r d e r s .  U n l e s s  d i s a p p r o v e d  
by  r e s o l u t i o n  c o n c u r r e d  i n  by a  m a j o r ­
i t y  o f  t h e  members  i n  j o i n t  s e s s i o n ,  
t h e s e  o r d e r s  become e f f e c t i v e  a t  a 
d a t e  t h e r e a f t e r  t o  bo  d e s i g n a t e d  by 
t h e  g o v e r n o r .
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l a t u r e  may v e t o  by r e s o l u t i o n  l o c a l  b o u n d a r y  c h a n g e s  p r o p o s e d
14

by a n  e x e c u t i v e  b r a n c h  c o m m i s s i o n .

The m a j o r i t y  c o n c l u d e s  t h a t  t h e s e  two e x p r e s s

p r o v i s i o n s  c r e a t i n g  a l e g i s l a t i v e  v e t o  b y  r e s o l u t i o n  e x c l u d e

t h e  p o s s i b i l i t y  o f  an  i m p l i e d  l e g i s l a t i v e  v e t o .  They  s t a t e :

In  o u r  v i e w ,  t h e  s p e c i f i c i t y  w i t h  w h ic h  
t h e  c o n s t i t u t i o n  d e a l s  w i t h  t h e  l e g i s ­
l a t i v e  v e t o  p o w e r s  i t  d o e s  g r a n t  l e a d s  
l o g i c a l l y  t o  t h e  c o n c l u s i o n  t h a t  no 
o t h e r  v e t o  pow er  i s  i m p l i e d .

A d o p t i n g  t h e  m a j o r i t y ' s  l o g i c ,  h o w e v e r ,  i t  m i g h t  b e  s a i d  

w i t h  e q u a l  f o r c e  t h a t  t h e  d e l e g a t i o n  o f  an y  r u l e - m a k i n g  

p o w e r s  t o  t h e  e x e c u t i v e  by t h e  l e g i s l a t u r e  w ou ld  a l s o  b e  

u n c o n s t i t u t i o n a l .  I t  m i g h t  b e  a r g u e d  t h a t  w h e re  t h e  c o n s t i ­

t u t i o n a l  d r a f t e r s  i n t e n d e d  t o  c r e a t e  r u l e - m a k i n g  pow er  i n  

t h e  e x e c u t i v e  b r a n c h  t h e y  c r e a t e d  i t  e x p r e s s l y ,  w i t h

14 .  A r t i c l e  X, s e c t i o n  1 2 ,  p r o v i d e s :

A l o c a l  b o u n d a r y  c o m m i s s i o n  o r  b o a r d  
s h a l l  b e  e s t a b l i s h e d  b y  la w  i n  t h e  
e x e c u t i v e  b r a n c h  o f  t h e  s t a t e  g o v e r n ­
m e n t .  The c o m m i s s i o n  o r  b o a r d  may 
c o n s i d e r  any  p r o p o s e d  l o c a l  g o v e r n m e n t  
b o u n d a r y  c h a n g e .  I t  may p r e s e n t  p r o ­
p o s e d  c h a n g e s  t o  t h e  l e g i s l a t u r e  d u r i n g  
t h e  f i r s t  t e n  d a y s  o f  an y  r e g u l a r  s e s ­
s i o n .  The c h a n g e  s h a l l  become e f f e c t i v e  
f o r t y - f i v e  d a y s  a f t e r  p r e s e n t a t i o n  o r  
a t  t h e  en d  o f  t h e  s e s s i o n ,  w h i c h e v e r  i s  
e a r l i e r ,  u n l e s s  d i s a p p r o v e d  by a  r e s o -  
3 u t i o n  c o n c u r r e d  i n  by  a  m a j o r i t y  o f  
t h e  members  o f  e a c h  h o u s e .  The commis­
s i o n  o r  b o a r d ,  s u b j e c t  t o  l a w ,  may 
e s t a b l i s h  p r o c e d u r e s  w h e r e b y  b o u n d a r i e s  
may b e  a d j u s t e d  by l o c a l  a c t i o n .
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s p e c i f i c i t y ,  a s  t h e y  d i d  i n  t h e s e  two p r o v i s i o n s ,  an d  t h a t  

o t h e r  r u l e - m a k i n g  p o w e r s  c r e a t e d  by s t a t u t e  c a n n o t  b e  i m p l i e d

I n  my v i e w ,  t h e  e x p r e s s i o n  o f  some p o w e r s  i n  t h e s e  

p r o v i s i o n s  d o e s  n o t  l e a d  t o  t h e  c o n c l u s i o n  t h a t  t h e  c o n s t i ­

t u t i o n  f o r b i d s  e i t h e r  a n  e x p a n s i o n  o f  r u l e - m a k i n g  p o w e r s  i n  

t h e  e x e c u t i v e  o r  a  d e n i a l  o f  t h e  l j g i s l a t i v e  v e t o .  The 

A l a s k a  C o n s t i t u t i o n  i s  s i l e n t  on  t h e  q u e s t i o n  o f  a d m i n i s -  

t r a t i v e  r e g u l a t i o n s .  I t  d o e s  n o t  s a y  w h a t  p o w e r s  may be  

d e l e g a t e d ,  how r u l e s  may be  p r o m u l g a t e d ,  o r  w h e t h e r  t h e  

l e g i s l a t u r e  may r e t a i n  a  v e t o  p o w er  by r e s o l u t i o n .  P r e ­

s u m a b l y ,  t h e s e  w e re  q u e s t i o n s  t h a t  t h e  c o n s t i t u t i o n a l  

d r a f t e r s  t h o u g h t  c o u l d  b e s t  b e  r e s o l v e d  by  t h e  l e g i s l a t u r e .

T h e r e  i s  an  a s p e c t  o f  t h e s e  two p r o v i s i o n s ,  h o w e v e r  

t h a t  i s  w o r t h y  o f  some n o t i c e .  I t  seem3 s i g n i f i c a n t  t h a t  i n  

t h e  o n l y  two i n s t a n c e s  w h e r e  t h e  c o n s t i t u t i o n  d o e s  make a 

s p e c i f i c  g r a n t  o f  r u l e - m a k i n g  pow er  d i r e c t l y  t o  t h e  e x e c u t i v e  

i t  d o e s  so  w i t h  a  pow er  r e s e r v e d  i n  t h e  l e g i s l a t u r e  t o  v e t o  

t h e  r u l e  by r e s o l u t i o n .  T h e r e  seem s  t o  b e  l i t t l e  l o g i c  t o  

a  p o s i t i o n  t h a t  m a i n t a i n s  t h a t  t h e  c o n s t i t u t i o n a l  d r a f t e r s  

w ou ld  h a v e  s a n c t i o n e d  t h e  U 3 e  o f  t h e  r e s o l u t i o n  h e r e ,  y e t  

demanded  t h e  h i g h e r  e n a c t m e n t  s t a n d a r d  when t h e  l e g i s l a t u r e  

d e l e g a t e d  p ow er  on i t s  own.

F i n a l l y ,  t h e  m a j o r i t y  a r g u e s  t h a t  w h e r e  a v e t o  

pow er  by r e s o l u t i o n  e x i s t s ,  i t  m u s t  a l s o  s p e c i f y  t i m e  l i m i t s ,  

t h e  m e th o d  o f  v o t i n g  an d  so  f o r t h .  T h i s  a r g u m e n t  i s



u n c o n v i n c i n g .  H a v in g  a l l o c a t e d  a  s p e c i f i c  r u l e - m a k i n g  pow er  

t o  t h e  e x e c u t i v e  b r a n c h ,  i t  was a p p r o p r i a t e  f o r  t h e  c o n s t i t u ­

t i o n a l  d r a f t e r s  t o  d e f i n e  i n  t h e  c o n s t i t u t i o n  a  s p e c i f i c  

l e g i s l a t i v e  c h e c k  t o  t h a t  p o w e r .  T h i s  w o u ld  seem t o  b e  a 

v i r t u a l  n e c e s s i t y ,  b e c a u s e  a n y  s t a t u t e  t h a t  t h e  l e g i s l a t u r e  

m i g h t  p a s s  t o  c i r c u m s c r i b e  t h e s e  e x e c u t i v e  p o w e r s  o t h e r w i s e  

w o u ld  i n  a l l  l i k e l i h o o d  b e  u n c o n s t i t u t i o n a l .  Bu t  w h e r e  t h e  

l e g i s l a t u r e  d e l e g a t e s  r u l e - m a k i n g  p o w e r  b y  s t a t u t e ,  t h e  

c o n s t i t u t i o n a l  d r a f t e r s  m i g h t  w e l l  p r e s u m e  t h a t  t h e  l e g i s ­

l a t u r e  c o u l d  a l s o  d e s i g n  a n  a p p r o p r i a t e  s y s t e m  o f  c h e c k s  an d  

b a l a n c e s  by s t a t u t e  l a w ,  a s  t h e y  h a v e  d o i . '  h e r e  i u  A S  4 4 . 6 2 . 3 2 0  (

VI

I t  i s  a l s o  o f  s i g n i f i c a n c e  t h a t  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t ,  c h a p t e r  143 ,  SLA 1 9 5 9 ,  c o n t a i n i n g  a n  a n n u l m e n t  

p r o v i s i o n ,  was p a s s e d  s h o r t l y  a f t e r  t h e  d r a f t i n g  o f  t h e  

c o n s t i t u t i o n  a t  t h e  f i r s t  s e s s i o n  o f  t h e  A l a s k a  S t a t e  L e g i s ­

l a t u r e .  Many o f  t h e  d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Con-
15

v e n t i o n  w e re  among t h e  members  o f  t h e  l e g i s l a t u r e .  I n  

f a c t ,  two o f  t h e  m ore  a c t i v e  d e l e g a t e s ,  H e l l e n t h a l  and  

T a y l o r ,  i n t r o d u c e d  House B i l l  13 w h i c h  was e n a c t e d  a s

15 .  T h i r t e e n  d e l e g a t e s  a n d  C o n v e n t i o n  S e c r e ­
t a r y  (now J u d g e )  Thomas B. S t e w a r t  w o re  l e g i s l a t o r s  i n  t h e  
f i r s t  s e s s i o n  o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e .



*

16
c h a p t e r  1 4 3 ,  SLA 1 9 5 9 .  The b i l l  was p a s s e d  by  a H ouse

17 18
v o t e  o f  37 t o  1 ,  a n d  by  a u n a n im o u s  S e n a t e  v o t e .

A t  t h a t  t i m e ,  t h e  g o v e r n o r  o f  A l a s k a  was  W i l l i a m

A. E g a n ,  who h a d  p r e s i d e d  a s  P r e s i d e n t  o v e r  t h e  C o n s t i t u t i o n a l

C o n v e n t i o n .  I n  s i g n i n g  House  B i l l  13 i n t o  l a w ,  G o v e r n o r

Egan d e l i v e r e d  t h e  f o l l o w i n g  m e s s a g e  t o  t h e  l e g i s l a t u r e :

I  am s i g n i n g  i n t o  law  HOUSE BILL HO.
1 3 ,  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  b i l l .
I  w i s h  t o  c a l l  a t t e n t i o n  t o  t h e  A t t o r n e y  
G e n e r a l ' s  s t a t e m e n t  t h a t  S e c t i o n  1 ,
A r t i c l e  VI o f  C h a p t e r  1 t h e r e o f  may b e  
u n c o n s t i t u t i o n a l  i n  i t s  s e e k i n g  t o  im p o s e  
new d u t i e s  on l o c a l  g o v e r n i n g  b o d i e s .

B e c a u s e  o f  t h e  b i l l ' s  s e p a r a b i l i t y  
c l a u s e ,  h o w e v e r ,  I  do  n o t  c o n s i d e r  t h i s  
f l a w  o f  s u c h  s e r i o u s n e s s  t h a t  t h e  b i l l  
s h o u l d  n o t  b e  s i g n e d  an d  u t i l i z e d .

A l t h o u g h  t h e  g o v e r n o r  saw f i t  t o  p o i n t  o u t  a p o s s i b l e

c o n s t i t u t i o n a l  p r o b l e m  w i t h  a r t i c l e  VI b e c a u s e  i t  r e q u i r e d

l o c a l  g o v e r n i n g  b o d i e s  t o  h o l d  p u b l i c  h e a r i n g s ,  no q u e s t i o n

was r a i s e d  a b o u t  t h e  l e g i s l a t u r e ' s  p o w e r  t o  a n n u l  r e g u l a t i o n s
20

by j o i n t  r e s o l u t i o n .

What was s a i d  by  t h e  U n i t e d  S t a t e s  Suprem e C o u r t  

a b o u t  l e g i s l a t i o n  p a s s e d  by  C o n g r e s s  s h o r t l y  a f t e r  t h e

1 6 .  1959 House  J o u r n a l  52 .

1 7 .  1959 House J o u r n a l  427 .

1 8 .  1959 S e n a t e  J o u r n a l  70 8 .

1 9 .  1959 S e n a t e  J o u r n a l  1 0 9 2 .

2 0 .  See  c h .  143 ( c h .  I ,  a r t .  V I I ,  § 1 ) ,  SLA 19 5 9 .
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e n a c t m e n t  o f  t h e  U n i t e d  S t a t e n  C o n s t i t u t i o n  i s  a p r o p o s

h e r e :

W h a t ,  t h e n ,  a r e  t h e  e l e m e n t s  t h a t  e n t e r  
i n t o  o u r  d e c i s i o n  o f  t h i 3  c a s e ?  We h a v e  
f i r s t  a c o n s t r u c t i o n  o f  t h e  C o n s t i t u t i o n  
made by  a C o n g r e s s  w h i c h  was t o  p r o v i d e  
by  l e g i s l a t i o n  f o r  t h e  o r g a n i z a t i o n  o f  
t h e  G o v e rn m e n t  i n  a c c o r d  w i t h  t h e  C o n s t i ­
t u t i o n  w h i c h  h a d  j u s t  t h e n  b e e n  a d o p t e d ,  
a n d  i n  w h i c h  t h e r e  w e r e ,  a s  r e p r e s e n t a ­
t i v e s  and  s e n a t o r s ,  a  c o n s i d e r a b l e  num ber  
o f  t h o s e  who h a d  b e e n  members  o f  t h e  Con­
v e n t i o n  t h a t  f r a m e d  t h e  C o n s t i t u t i o n  and  
p r e s e n t e d  i t  f o r  r a t i f i c a t i o n .  I t  was 
t h e  C o n g r e s s  t h a t  l a u n c h e d  t h e  G o v e r n m e n t .
I t  was t h e  C o n g r e s s  t h a t  r o u n d e d  o u t  t h e  
C o n s t i t u t i o n  i t s e l f  by  t h e  p r o p o s i n g  o f  
t h e  f i r s t  t e n  am en d m en ts  w h i c h  h a d  i n  
e f f e c t  b e e n  p r o m i s e d  t o  t h e  p e o p l e  a s  a  
c o n s i d e r a t i o n  f o r  t h e  r a t i f i c a t i o n .  I t  
was t h e  C o n g r e s s  i n  w h i c h  Mr. M a d is o n ,  
o n e  o f  t h e  f i r s t  i n  t h e  f r a m i n g  o f  t h e  
C o n s t i t u t i o n ,  l e d  a l s o  i n  t h e  o r g a n i z a t i o n  
o f  t h e  G o v e rn m e n t  u n d e r  i t .  I t  was  a 
C o n g r e s s  w hose  c o n s t i t u t i o n a l  d e c i s i o n s  
h a v e  a l w a y s  b e e n  r e g a r d e d  a s  t h e y  s h o u l d  
b e  r e g a r d e d  a s  o f  t h e  g r e a t e s t  w e i g h t  i n  
t h e  i n t e r p r e t a t i o n  o f  t h a t  f u n d a m e n t a l  
i n s t r u m e n t .  . . . T h i 3  c o u r t  h a s  r e p e a t ­
e d l y  l a i d  down t h e  p r i n c i p l e  t h a t  a 
c o n t e m p o r a n e o u s  l e g i s l a t i v e  e x p o s i t i o n  o f  
t h e  C o n s t i t u t i o n  when t h e  f o u n d e r s  o f  o u r  
G o v e rn m e n t  and  f r a m e r s  o f  o u r  C o n s t i t u ­
t i o n  w e r e  a c t i v e l y  p a r t i c i p a t i n g  i n  p u b l i c  
a f f a i r s  a c q u i e s c e d  i n  f o r  a  l o n g  t e r m  o f  
y e a r s  f i x e s  t h e  c o n s t r u c t i o n  t o  b e  g i v e n  
i t s  p r o v i s i o n s .

M yers  v .  U n i t e d  S t a t e s , 272 U .S .  5 2 ,  1 7 4 - 7 5 ,  71 L. Ed .  1 6 0 ,  

1 8 9 - 9 0  ( 1 9 2 6 ) ( c i t a t i o n  o m i t t e d ) .

F i n a l l y ,  I  n o t e  t h a t  t h e  p o l i c y  o f  a u t h o r i z i n g  

l e g i s l a t i v e  a n n u l m e n t  o f  r e g u l a t i o n s  i s  b e c o m in g  i n c r e a s i n g l y  

w i d e s p r e a d  i n  A l a s k a ,  i n  o t h e r  s t a t e s ,  and  i n  t h e  f e d e r a l



g o v e r n m e n t .  Such  a  p r a c t i c e ,  a f f o r d i n g  a p r a c t i c a l  m eans
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2 1 .  Numerous o t h e r  s t a t u t e s  e n a c t e d  i n  r e c e n t  
l e g i s l a t i v e  s e s s i o n s  i n  A l a s k a  p r o v i d e  f o r  some s p e c i f i c  
l e g i s l a t i v e  r e v i e w  f u n c t i o n .  See  AS 46 .  0 3 . 7 5 8  (c) ( r e g u l a t i o n s  
r e l a t i n g  t o  o i l  s p i l l s ) ;  AS 4 6 . 4 0 . 0 8 0  ( r e g u l a t i o n s  r e l a t i n g  
t o  c o a s t a l  z o n e  m a n a g e m e n t ) ;  AS 3 8 . 5 0 . 1 4 0  ( r e g u l a t i o n s  
p e r t a i n i n g  t o  l a n d  e x c h a n g e s ) ;  AS 3 9 . 2 3 . 0 8 0 ( c )  ( r e g u l a t i o n s  
r e l a t i n g  t o  s a l a r y  i n c r e a s e s ) ;  AS 3 8 . 0 6 . 0 5 5 ( a )  ( o i l  an d  g a s  
d i s p o s i t i o n s ) . Some r e g u l a t i o n s  a n n u l l e d  by  r e s o l u t i o n  a r e  
t h e  f o l l o w i n g :  r e g u l a t i o n s  r e l a t i n g  t o  n u r s i n g  home a d m in ­
i s t r a t o r s ,  a n n u l l e d  by S e n a t e  C o n c u r r e n t  R e s o l u t i o n  No. 94 
i n  1 9 7 6 ;  m o t o r  v e h i c l e  i n s p e c t i o n  r e g u l a t i o n s ,  a n n u l l e d  by 
S e n a t e  C o n c u r r e n t  R e s o l u t i o n  No. 62 (HCS CSSCR;, i n  1976 ;  
t h e  p r i z e  l i m i t  r e g u l a t i o n ,  a n n u l l e d  by  L e g i s l a t i v e  R e s o l v e  
No. 79 (House  C o n c u r r e n t  R e s o l u t i o n  No. 60) i n  1 9 7 7 ;  s c h o o l  
l o a n  r e g u l a t i o n s ,  a n n u l l e d  by L e g i s l a t i v e  R e s o l v e  No. 87 
( S e n a t e  C o n c u r r e n t  R e s o l u t i o n  No. 32) i n  1 9 7 7 ;  and  c e r t a i n  
r e g u l a t i o n s  a d o p t e d  by t h e  D e p a r t m e n t  o f  Community  and  
R e g i o n a l  A f f a i r s ,  a n n u l l e d  b y  L e g i s l a t i v e  R e s o l v e  No. 95 
( S e n a t e  C o n c u r r e n t  R e s o l u t i o n  No. 12) i n  19 7 7 .

F o r  a r e v i e w  o f  l a w s  f ro m  o t h e r  s t a t e s  r e l a t i n g  t o  
a n n u l m e n t  o f  r e g u l a t i o n s ,  s e e  J a c k s o n ,  L e g i s l a t i v e  Review o f  
A d m i n i s t r a t i v e  R u l e s  a n d  R e g u l a t i o n s  1 ( J u l y  1977)  ( p a p e r s  
p r e p a r e d  f o r  S o u t h e r n  L e g i s l a t i v e  C o n f e r e n c e ) . A c h a r t  a t  
t h e  e n d  o f  P r o f e s s o r  J a c k s o n ' s  p a p e r  i n d i c a t e s  t h a t  t h e  
f o l l o w i n g  s t a t e s  a l l o w  r e g u l a t i o n s  t o  b e  a n n u l l e d  by means 
o f  r e s o l u t i o n :  A l a s k a ,  C o n n e c t i c u t ,  I d a h o ,  M i c h i g a n ,  M o n ta n a ,
O k lah o m a ,  T e n n e s s e e ,  and  V e rm o n t .  A New York r e p o r t  g i v e s  
s l i g h t l y  d i f f e r e n t  f i g u r e s ,  s t a t i n g  t h a t  f o u r t e e n  o f  t h e  
t w e n t y - t w o  s t a t e s  w i t h  l e g i s l a t i v e  r e v i e w  m e c h a n i s m s  h a v e  
p r o c e d u r e s  w h i c h  c a n  " c a u s e  an  a g e n c y  r u l e  t o  b e  p r o m u l g a t e d ,  
a p p r o v e d ,  a m en d ed ,  m o d i f i e d ,  o r  a n n u l l e d . "  T a s k  F o r c e  on 
C r i t i c a l  P r o b l e m s ,  S e n a t e  R e s e a r c h  S e r v i c e ,  New York S t a t e  
L e g i s l a t u r e ,  A d m i n i s t r a t i v e  R u l e s  . . . What i s  t h e  L e g i s ­
l a t u r e  s R o le ? ^  7 ( J u n e  1976) . A p p e l l a n t  s t a t e s  t h a t  e i g h t  
s t a t e s  a l l o w  n o n s t a t u t o r y  l e g i s l a t i v e  a n n u l m e n t  —  s i x  by 
c o n c u r r e n t  r e s o l u t i o n ,  two by  o n e - H o u s e  v e t o e s .

The s t a t e s  w h ic h  d o  n o t  a l l o w  a n n u l m e n t  o f  t h e  
r e g u l a t i o n  g e n e r a l l y  p r o v i d e  t h a t  a l e g i s l a t i v e  c o m m i t t e e  
may r e v i e w  r e g u 3 .a t . i o n s  t o  d e t e r m i n e  i f  t h e y  a r e  c o n s i s t e n t  
w i t h  l e g i s l a t i v e  i n t e n t ,  h o l d  h e a r i n g s  on  q u e s t i o n a b l e  
r e g u l a t i o n s ,  n o t i f y  t h e  a g e n c i e s  o f  i t s  d o u b t s ,  a n d  some­
t i m e s ,  recommend s t a t u t o r y  a c t i o n  by t h e  l e g i s l a t u r e .

F o r  a  d i s c u s s i o n  o f  f e d e r a l  l a w s  on t h e  s u b j e c t ,  
s e e  n o t e  8 s u p r a .



o f  s u p e r v i s i o n  o f  t h e  b r o a d  d e l e g a t i o n  o f  l e g i s l a t i v e  p o w e r s  

r e q u i r e d  by  t h e  c o m p l e x i t i e s  o f  m o d e rn  s o c i e t y ,  s h o u l d  n o t  

b e  h a s t i l y  v o i d e d .

I  c o n c l u d e  t h a t  t h e  l e g i s l a t u r e ' s  a n n u l m e n t  o f  t h e  

c a s h  p r i z e  r e g u l a t i o n ,  p u r s u a n t  t o  AS 4 4 . 6 2 . 3 2 0 ( a ) ,  d o e s  

n o t  v i o l a t e  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s ,  d o e s  n o t

p r o v i d e  a means  by w h i c h  t h e  l e g i s l a t u r e  c a n  e n a c t  l a w s

w i t h o u t  p a s s a g e  o f  a  b i l l ,  an d  d o e s  n o t  u n c o n s t i t u t i o n a l l y

e n c r o a c h  on t h e  p o w er  o f  t h e  e x e c u t i v e .



v Register 60, January 1977 REVENUE 15 AAC 05.40015 AAC 05.410
15 AAC 05.400. BINGO. “ Bingo” is defined as 

a game of chance of, and restricted to, the 
selling of rights to participate, and the awarding 
of prizes, in the specific kind o f game of chance 
sometimes known as bingo or lotto, played with 
cards bearing numbers or other designations, five 
or more in one line, the holder covering numbers 
when objects similarly numbered are drawn 
from a receptacle and the game being won by 
the person who first covers a previously 
designated arrangement of numbers on such a 
card.

(1) No single sessions or series of bingo 
games, both regular and special, shall exceed 35 
games in number.

(2) Not more than S I.00 shall be charged by 
any permittee fcr admission to any place where 
bingo games are being held. This fee shall entitle 
a person to one card, allowing him to participate 
without additional charge in at least five regular 
games to be played on that occasion. No charge 
in excess o f 50 cents may be made for a single 
opportunity to participate in any gane other 
than the five games covered by the admission 
fee.

(3) No bingo cards for regular games shall be 
selected by other than the player who is to use 
the cards. Each player must select his own card 
or cards for regular games from the deck, group 
or series of cards and shall be entitled to select 
any card in the deck, group or series of cards 
that has not already been selected by a player. 
Cards may not be reserved for players.

(4) When a caller has started vocally to 
announce a call, he shall complete the call o f 
that number. After the caller has started vocally 
to announce a call, if any person shall have gone 
bingo based upon the previous number called, 
such person shall share the designated prize with 
any other person or persons who may have gone 
bingo on the completed call.

(5) No organization may hold, operate or 
conduct bingo sessions more often than nine 
occasions in any calendar month.

(6) A single prize awarded in bingo may not 
exceed SI,000 and the total prizes awarded 
during any one bingo session may not exceed
S5.000. Prize amounts shall be stated before the

beginning o f each game and prizes shall be 
awarded as stated. Game tickets may not be 
considered as, nor included in, a cash prize. For 
example, if a person wins a S45 jackpot, that 
person must receive and sign for S45 in cash. 
The prize may not be divided into S30 cash and 
S I5 in game tickets.

(7) No merchandise prize awarded in any 
bingo game may be converted into cash by the 
permittee organization.

(8) No person under the age of 19 years shall 
be permitted to participate as a player in any 
game o f bingo.

(f;' When any merchandise is awarded in a 
bingo . e, its value, for the purpose of the law 
governing bingo, shall be its current value or 
retail price.

(10) Equipment, prizes and supplies for 
bingo shall not be purchased or sold at prices in 
excess of the current value or retail price.

(11) Rental and/or lease fees of bingo 
equipment and premises shall be reasonable.

(12) Alcoholic beverages: No game o f bingo 
shall be held, operated or conducted under any 
permit, in any room, enclosure or outdoor area 
where alcoholic beverages arc sold, served or 
consumed during the progress o f the bingo 
game. (Elf. 9/7/60, Reg. 2; am 11/6/76, Reg. 
60)

Authority: AS 05.15.060

15 AAC 0 5 .4 1 0 . R A FFLES AND 
LOTTERIES. Raffles and lotteries are the 
specified kinds of games of chance restricted to 
the selling o f rights to participate, in the 
awarding of prizes, and determined by a drawing 
for prizes by chance.

(1) “ On-premises raffle or lottery” means 
winners must be present at the place of drawing.

(2) “ Off-premises raffle or lottery” means 
winners do not have to be present at the place of 
the drawing.

(3) Draw-raffle winners are determined by 
drawing from a container.

15-12
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(4) Annulled 

5/13/77.
under AS 44.62.320, passed

(5) Special-draw winners are determined by 
means other than drawing from a container, 
with the following games permitted. No charge 
for a single opportunity to participate in 
special-draw raffles shall exceed 50 cents:

(A) Game No. 1 — Ring-toss game. Player 
tosses rings over Coca-Cola bottles, or similar 
object;

(B) Game No. 2 — Penny pitch. Player 
tosses pennies in glassware or similar object . If 
penny remains ui the dish, player receives the 
dish as a prize;

tC) Game No. 3 — Fish pond. Player 
hooks a weighted fish with a number on it. A 
corresponding number on prize on shelf is the 
prize he draws;

(D) Game No. 4 — Duck pond. Player 
selects a floating duck. The number on the 
bottom  of the duck that corresponds with 
numbered prize on shelf receives that prize;

(E) Game No. 5 -  String game. All prizes 
on shelf attached to a string. Player selects 
string and receives article attached to  it;

(F) Game No. 6 -  Baseball game. Player 
must toss baseball into a numbered pie pan to 
receive prize;

(G) Game No. 7A -  Dart game. 
Numbered slips o f paper are placed on nails 
holding the various targets and the numbers 
turned away from the player. The total score 
made determines the prizes;

(H) Game No. 7B -  Dart game. A wheel 
divided and numbered in eight sections is 
employed. Each player places money on a 
laydown board. The wheel is spun and one 
person throws a dart to determine the 
winning number;

(I) Game No. 8 -  Grab bag. All packages 
are wrapped or in bags. Each player pays a fee 
and makes his own selection. There is a prize 
in each package;

(J) Game No. 9 — Bean guess. In this 
game a person guesses the num ber o f beans in 
a container;

(K) Game No. 10 — H i.nsrer game. 
Hamster is placed in an enclosure with several 
numbered exit holes. Winner is determined by 
hole hamster enters.

(6) All raffle or lottery tickets and stubs shall 
be serially numbered consecutively, and the 
permit number as shown on the permit issued by 
the Commissioner o f Revenue shall be imprinted 
on each ticket and stub.

(7) Any and all tickets issued in any raffle or 
lottery must be accounted for to the permittee 
organization at the conclusion of each raffle or 
lottery. (Eff. 9 /6 /60 , Reg. 2; am 11/6/76, Reg. 
60)

A uthority: AS 05.15.060

15 AAC 05.420. ICE CLASSICS. “ Ice classics” 
are defined as games of chance wherein a prize 
of money is awarded for the closest guess of the 
time the ice moves in a body of ws»f - or 
watercourse within the state and be;\g  limited 
to the Nenana and Chena Ice PooiS in the same 
manner as they were conducted in 1959 and 
previous years. Permits to conduct these 
activities shall only be issued to the Nenana Ice 
Classic Association, Nenana, Alaska, to conduct 
the Nenana Ice Classic, and to the Fairbanks 
Firemen’s Benefit Association, Inc., Fairbanks, 
Alaska, to conduct the Chena Ice Pool Classic. 
No permit shall be issued for any other activity 
based on the two authorized ice classics. (Eff. 
9 /7/60, Reg. 2).

A uthority: AS 05.15.060

15 AAC 05.430. DOG MUSHERS’ 
CONTESTS. “ Dog m ashers’ contests” are 
defined as games o f chance wherein prizes are 
awarded for the correct guess of the racing time 
of a dog team or of team position in the race, 
including prizes to the race contestants.

(1) Dog mushers’ contest shall be limited to 
the participation o f dog team sleds drawn over a 
specified course laid out by officials o f a

15-13
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15 AAC 05.390. FISHING DERBY A SSOCIATIO NS.
“ Fishing derby associations" m eans any civic, service or 
charitab le organization w ithin this state , not for pecuniary 
profit, whose prim ary  purpose is to prom ote in te rest in 
fishing fo r recreational purposes, but does not include 
organizations form ed or operated  for gam ing or gam bling 
purposes. (Eff. 9/7/60, Reg. 2)

A uthority: AS 05.15.0G0

15 AAC 05.400. BINGO. “Bingo” is defined as a gam e of 
chance of, and restric ted  to, the se lling  of rights to partic­
ipate, and the  aw arding of prizes, in the specific kind of 
gam e of chance som etim es known as bingo or lotto, played 
with cards bearing  num bers or o th e r designations, five" or 
m ore in one line, th e  ho lder covering num bers when objects 
sim iliary num bered, are draw n from  a recep tacle  and the 
gam e being won by the person who firs t covers a previously 
designated  arrangem en t of num bers on such a card.

(1) No single sessions or series of bingo games, both 
reg u la r and special shall exceed 35 gam es in num ber;

(2) Not m ore than  S1.00 sha ll be charged by any perm ittee 
for adm ission to any place w here bingo gam es are  being 
hold. This fee shall entitle  a person to one card, allowing 
him  to participa te w ithout additional charge in a t least 
five reg u la r gam es to be played on th a t occasion. No charge 
in excess of 50 cents may be m ade fo r a single opportunity 
to partic ipa te  in any gam e o ther than the five gomes covered 
by th e  adm ission fee;

(3) No bingo cards for regulaj>-g^mes shall be selected 
by o ther than the p layer who is use to the cards. Each play­
er m ust se lect his own cavd o r cards for regu lar games 
from the deck, group or series of cards and shall be entitled  
to se lect any card in the deck, group o r scries of cards that 
has not already  been selected by a player. C ards may not 
be reserved for players;

(4) W hen a ca lle r has sta rted  vocally to announce a call, 
he shall com plete the  call of th a t num ber. A fter the caller 
has sta rted  vocally to announce a call, if any person shall 
have gone bingo based upon the previous num ber called, 
such person shall sh a re  the designated  prize with any other 
person o r persons who m ay have gone bingo on the com­
pleted  call;

(5) No organization may hold, opera te  o r conduct bingo 
sessions m ore often than n ine occasions in any calendar 
m onth;

(0) A  single prize aw arded in bingo may not exceed SI,000,
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and total prizes W ard ed  during any ond bingo session may 
not ext ed S5,000. Prize amounts shall be stated before the  
beginning of each game and prizes shall be aw arded as 
stated. Game tickets may not be considered as, nor included 
in, a cash prize. F or example, if a person wins a S45 jackpot, 
that person m ust receive and sign for S45 in cash. The prize 
may not be divided into S30 cash and S15 in game tickets;

(7) No m erchandise prize awarded in any bingo may be 
converted into cash by the perm ittee organization;

(8i No person ur;tler the age of 19 years shall be perm itted  
to participate as a f 'a y e r  in any gam e of bingo;

(9) When any m erchandise is aw arded in a bingo game 
its value, for the purpose of the law governing bingo, shall 
be its curren t value or reta il price;

(10) Equipm ent, prizes and supplies for bingo shall not be 
purchased or sold a t prices in excess of the cu rren t value 
or re ta il price;

(11) Rental and /o r lease fees of bingo equipm ent and 
prem ises shall be reasonable;

(12) Alcoholic beverages: No game of bingo shall be 
held, operated  or conducted under any permit, in any room 
enclosure or outdoor area where alcoholic beverages arc 
sold, served or consumed during the progress of the bingo 
panic. (Eff. 9/7/GO, Reg. 2; am 9/14/76) Authority: AS 03.15.050

15 AAC 05.410. RAFFLES AND LOTTERIES. “Raffles and 
lo tteries” arc the specific kinds of gam es of chance restric­
ted to the selling of rights to participate, in the aw arding of 
prizes, and determ ined by a drawing for prizes by chance.

(1) On-prem ise raffle or lottery m eans winners m ust be 
presen t at the place of drawing;

(2) Off-prem ise raffle or lottery means w inners do not 
have to be p resen t at the place of the drawing;

(3) D raw -raffle w inners are determ ined by drawing from 
a container;

(4) In holding, operating and conducting raffles or lo t­
teries, a perm ittee may not raffle prizes of personal proper- 
ty, including easu or a jicgottrrtrttriinti'iimuiit, (lie aggregate 
total of which is in excess of the sum or value of $30.0011in 
any one calendar year and real property  in excess of the 
sum or value of 550,000 in any one calendar year;

(5) Special-draw  w inners arc determ ined by means o ther

13



(2) O ff-p rem ise  r a f f le  o r  lo tte ry  m e a n s  w in n e rs  do 
n o t  h a v e  to  be p re s e n t  a t  th e  p la ce  of th e  d raw in g .

(3) D raw -ra ffle  w in n e rs  a re  d e te rm in e d  by  d raw in g  
f ro m  a  c o n ta in e r .

,  t' (4) I n  h o ld in g , o p e ra tin g  a n d  co n d u c tin g  ra f f le s  o r 
lo tte r ie s , n o  p e rm itte e  sh a ll  ra f f le  p rize s  o f p e rso n a l 
p ro p e r ty  in  excess o f th*» su m  or v a lu e  o f $15,000.00 in  
a n y  on e  c a le n d a r  y e a r  a n d  r e a l  p ro p e r ty  in  excess of 
th e  su m  o r v a lu e  of $30,000.00 in  a n y  on e  c a le n d a r  y ea r.

(5) S p ecia l-d raw  w in n e rs  a re  d e te rm in e d  by  m e a n s  
o th e r  t h a n  d ra w in g  fro m  a  c o n ta in e r ,  w ith  th e  follow ­
in g  g am es p e rm itte d . N o c h a rg e  fo r  a  sin g le  o p p o rtu n ­
ity  to  p a r t ic ip a te  in  sp e c ia l o raw  ra f f le s  sh a ll  exceed  
50 c e n ts :

(A) G am e No. 1 —  R in g  toss gam e. P la y e r  tosses 
r in g s  over coca  co la  b o ttle s , o r  s im ila r  o b jec t;

(B) G am e No. 2 —  P e n n y  p itc h . P la y e r  tosses p e n ­
n ie s  in  g la ssw are  o r  s im ila r  ob jec t. I f  p en n y  re m a in s  
in  th e  d ish , p la y e r  rece ives th e  d ish  a s  a  p rize ;

(C) G am e No. 3 —  F is h  pon d . P lay e r  hoo k s a  
w e ig h ted  f ish  w ith  a  n u m b e r  on  it.  A co rresp o n d in g  
n u m b e r  on p r ize  o n  sh e lf  in  th e  p riz e  h e  d raw s;

(D) G am e No. 4 —  D uck  p o n d . P la y e r  se lec ts  a 
f lo a tin g  d u ck . T h e  n u m b e r  o n  th e  b o tto m  of th e  
d u c k  t h a t  c o rre sp o n d s  w ith  n u m b e re d  p rize  on  sh e lf  
receives t h a t  p rize ;

(E) G am e No. 5 —  S tr in g  gam e. All p rize s  on  sh e lf  
a t ta c h e d  to  a  s tr in g . P la y e r  se lec ts  s tr in g  a n d  re ­
ceives a r tic le  a t ta c h e d  to  i t ;

(F) G am e No. C —  B a seb a ll gam e. P la y e r  m u s t toss 
b aseb a ll in to  a  n u m b e re d  p ie  p a n  to  receive  p rize ;

(G) G am e No. 7 A —  D a r t  gam e. N um bered  slips 
o f p a p e r  a re  p la ce d  o n  n a ils  h o ld in g  th e  v ario u s t a r ­
g e ts  a n d  th e  n u m b e rs  tu rn e d  aw ay fro m  th e  p lay er. 
T h e  to ta l  sco re  m a d e  d e te rm in e  th e  p rizes;

(11) G am e No. 7 B —  D a r t  G am e. A w heel d iv ided  
a n d  n u m b e re d  in  e ig h t  se c tio n s  is em ployed . E ach  
p la y e r  p laces  m o ney  o n  a  laydow n b o ard . T h e  w heel 
Is sp u n  a n d  o n e  p erso n  th ro w s a  d a r t  to  d e te rm in e  
th e  w in n in g  n u m b e r;

(I) G am e No. 8 —  G ra b  bag. A ll p ack ag es a re  
w ra p p ed  o r in  bags. E a c h  p la y e r  p a y s  a  fee a n d  
m a k e s  h is  ow n se lec tio n . T h e re  is a  p rize  in  each  
p ac k ag e ;

(J) G am e No. 0 —  B e a n  guess. I n  th is  g am e a  p e r ­
so n  guesses th e  n u m b e r  of b ea n s  in  a  c o n ta in e r ;
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m a d e  fo r  a  s in g le  o p p o rtu n ity  to  p a r t ic ip a te  in  any 
g am e o th e r  t h a n  th e  five g am es covered  by th e  a d ­
m issio n  fee.

»

(3) No b ingo  c a rd s  fo r  re g u la r  gam es sh a ll  be sel­
ec te d  by  o th e r  th a n  th e  p la y e r  w ho is to  use th e  card s. 
E ac h  p la y e r  m u s t  se le c t h is  ow n c a rd  o r c a rd s  fo r  reg ­
u la r  gam es fro m  th e  deck, g ro u p  o r  se ries  o f c a rd s  a n d  
s h a ll  be e n tit le d  to  se lec t a n y  c a rd  in  th e  deck , g roup  
o r se rie s  of c a rd s  t h a t  h a s  n o t  a lre a d y  b ee n  se lec ted  
by a  p lay er. C a rd s  m a y  n o t  b e  re se rv e d  fo r  p lay ers .

(4) W b '.r. a  ca lle r h a s  s ta r te d  vocally  to  a n n o u n c e  a  
ca ll, h e  'a 11 co m p le te  th e  ca ll o f t h a t  n 'u n b e r . A fter 
th e  ca lle r  h a s  s ta r t e d  vocally  to  an n o u n c e  a  ca ll, if  
an y  p e rso n  s h a ll  h a v e  g one  b in g o  b a se d  u p o n  th e  p rev ­
ious n u m b e r ca lled , su c h  p e rso n  sh a ll  s h a re  th e  desig­
n a te d  p rize  w ith  a n y  o th e r  p e rso n  o r a r s o n s  w ho m ay  
h a v e  gone b in g o  o n  th e  co m p le ted  calL

(5) No or a n iz a tio n  m a y  h o ld , o p e ra te  o r co n d u c t 
b ingo  sessions m ore  o f te n  th a n  n in e  occasions in  an y  
c a le n d a r  m o n th .

(6) No sin g le  p rize  a w a rd e d  in  b ingo  sh a ll  be over 
$1,000.00, a n d  n o  se rie s  o f p rize s  on  one occasion  will 
a g g re g a te  m o re  th a n  $3,000.00.

(7) No m e rc h a n d is e  p rize  aw a rd e d  in  a n y  b ingo 
g am e m a y  be co n v e r te d  in to  c a sh  by th e  p e rm itte e  
o rg a n iz a tio n .

(8) No p erso n  u n d e r  th e  ag e  o f 19 y e a rs  sh a ll  be p e r­
m it te d  to  p a r t ic ip a te  a s  a  p la y e r  in  an y  g am e of bingo.

(9) W hen  a n y  m e rc h a n d is e  is  aw ard ed  In  a  b ingo 
g am e i t s  value, fo r  th e  p u rp o se  of th e  jaw  govern ing  
bingo, sh a ll be i ts  '■ urren t v a lu e  o r  r e ta i l  p r ice

(10) E q u ip m en t, p r ize s  a n d  supp lies fo r  b ingo  sh a ll 
n o t  be p u rc h a se d  o r so ld  a t  p r ice s  in  excess o f th e  c u r­
r e n t  v a lu e  or r e ta i l  p rice .

(11) R e n ta l a n d /o r  lease  fees of b ingo  eq u ip m en t 
a n d  p rem ises  sh a ll  be rea so n ab le .

(12) A lcoholic bev erag es : No gam e o f b ingo  sh a ll  be 
h e ld , o p e ra te d  o r c o n d u c te d  u n d e r  a n y  p e rm it, in  an y  
room , en c lo su re  o r  o u td o o r a r e a  w h ere  a lcoho lic  bever­
ag es a re  sold, se rv ed  o r  con su m ed  d u r in g  th e  p rog ress  
o f th e  b ingo  gam e. (E ff. 9/7/GO, R eg. 2)

A u th o r ity : AS 05.15.060

15 AAC 05.410. RA FFLES AND LO TTER IES. "R affles  
a n d  lo tte r ie s” a re  th e  specific  k in d s  of gam es of c h a n ce  
re s tr ic te d  to  t h e  se llin g  of r ig h ts  to  p a r tic ip a te , in  th e  
a w a rd in g  of p rizes, a n d  d e te rm in e d  by a  d raw in g  fo r 
p rizes by ch an ce .

(1) O n-prem ise ra f f le  o r lo tte ry  m e a n s  w in n e rs  m u s t 
be p re s e n t  a t  th e  p la ce  o f d raw in g .
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DATE:
April 7, 1980R. D. Stevenson 

Special Assistant 

Department of Revenue
FILE NO.

TELEPHONE NO.

FROM: SUBJECT.
House Bill No. 949Gary L. Jenk 

Director 

Audit Divisi

This bill would anni1 a regulation pertaining to games of 

chance and skill which had been previously annulled by the 

Legislature by Resolution in 1977. A recent Alaska Supreme 

Court decision overturned that annullment because the Court 

decided it was not constitutional for the Legislature to 

annul a regulation by Resolution. The specific regulation 

which had been annulled in 1977 dealt with the limitation 

on the amount of personal and real property which could be 

awarded as prizes in any one year by a permittee. The previous 

regulation which had been in existence since 1960 provided that 

prizes of personal property could not exceed $15,000 and prizes 

of real property could not exceed $30,000 in any one calendar 

year. The revision of the regulation which was annulled 

increased those limits to $30,000 of personal property and 

$50,000 of real property in any one year. However, with the 

annullment of the revised regulation there has not been any 

limit on the amount of prizes which could be awarded by permittees 

since 1977.

At the time that: the regulation was in the process of being 

revised, there was only one permittee organization which was 

in violation of the regulation and would also be in violation 

of the revised regulation. This organization was ALIVE,

VOLUNTARY and is the political action arm of the Teamster's 

Union in Alaska. The majority of the proceeds of their raffles 

and lotteries are donated to political candidates. At the 

present time, they would be the only organization affected if 

the proposed legislation were not enacted.



v " T H F  LEGISLATURE OF THE STATE OF AL.ELEVENTH LEGISLATUREFISCAL NOTE
REQUEST
Bill/Resolution No. H o u se  B i l l  N o. 949  
Title An A c t  a n n u l l i n g  15 AAC 0 5 . 4 1 0 ( 4 )
Requested hv H o u se  J u d i c i a r y  C o m m it te e Date 4 / 7 / 8 0

II. FISCAL DETAIL
Agency A ffected__________________________________________ R e v e n u e  ___________________
Program Category Affected F i s c a l  S e r v i c e s
BRU, Program, or Subprogram(s) Affected___________________ A u d i t  D i v i s i o n ________________
(Note: If more th?.n one budget component is affected, separate linc-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f Dollars?

FY 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL *

400 COMMODITIES
500 EQUIP! 4ENT
,00 LAND &. STRUCTURES

t o t a l  - o -  - o -  - o -  - o -  - 0 -

l-TJNDING (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS N one

FULL TIME
PAR T TIME
TE.MPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

See attached memorandum to R. D. Stevenson dated 4/7/80.

IV. DATE A p r i l  7 ,  1980

O rig in a l: 

cc:

PRE 
AG

Legislative Finance PHONE 4 6
Budget and Management 
Pninc Sponsoi (F i is l Leg is lator Named >
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TO: [ -

FROM:

R. D. Stevenson 

Special Assistant 

Department of Revenue

Gary L. Jen 

Director 

Audit Divisi,

DATE:

FILE NO:

April 7, 1980

TELEPHONE NO:

SUBJECT,
House Bill No. 949

This bill would annul a regulation pertaining to games of 

chance and skill which had been previously annulled by the 

Legislature by Resolution in 1977. A recent Alaska Supreme 

Court decision overturned that annullment because the Court 

decided it was not constitutional for the Legislature to 

annul a regulation by Resolution. The specific regulation 

which had been annulled in 1977 dealt with the limitation 

on the amount of personal and real property which could be 
awarded as prizes in any one year by a permittee. The previous 

regulation which had been in existence since 1960 provided that 

prizes of personal property could not exceed $15,000 and prizes 

of real property could not exceed $30,000 in any one calendar 

year. The revision of the regulation which was annulled 

increased those limits to $30,000 of personal property and 

$50,000 of real property in any one year. However, with the 

annullment of the revised re ulation there has not been any 

limit on the amount of prizes which could be awarded by permittees 
since 1977.

At the time that the regulation was in the process of being 

revised, there was only one permittee organization which was 

in violation of the regulation and would also be in violation 

of the revised regulation. This organization was ALIVE,

VOLUNTARY and is the political action arm of the Teamster's 

Union in Alaska. The majority of the proceeds of their raffles 

and lotteries are donated to political candidates. At the 

present time, they would be >.he only organization affected if 
the proposed legislation were not enacted.



% § 09 .65 .110 C o d e  o f  C iv il  P r o c e d u r e § 09 .65 .130

standards of care common throughout the health professions in the state 
or for intentional misconduct. (§ 1 ch 204 SLA 1968; am § 1 ch 73 SLA 
1974; am § 6 ch 208 SLA 1975)

Effect o f am endm ents. — The 1974 
amendm ent rewrote this section.

The 1975 amendment substituted “this 
section" for "§ 100 of this chapter" in 
paragraph (5) of subsection (a).

Legislative com m ittee report.
For report on ch. 73, SLA 1974 (HCSSB 

32 am H), see 1973 Senate Journal 
Supplement No. 5, p. 166.

%

Sec. 09.65.110. Civil liability for concealment of merchandise. A 
person who wilfully conceals goods or merchandise from a merchant’s 
premises, in addition to any criminal penalty provided by law, is liable 
in a civil action to the merchant for damages of not less than $100 or 
more than $250, or in the case of goods or merchandise having a retail 
value in excess of $250, for the full retail value of the goods or 
merchandise. In addition, the person violating this section is liable for all 
costs and reasonable attorney fees involved in the action. (§ 1 ch 107 
SLA 1974)

Cro*s reference. — As to concealment of 
merchandise, see AS 11.46.220, effective

January  1,1980. Until January  1,1980, see 
AS 11.20.275.

9

Sec. 09.65.120. Definition of death. A person is considered medically 
and legally dead if, in the opinion of a medical doctor licensed or exempt 
from licensing under AS 08.64, based on ordinary standards of medical 
practice, there is no spontaneous respiratory or ctrdiac function and 
there is no expectation of recovery of spontaneous, espiratory or cardiac 
function or, in the case when respiratory and cardiac functions are 
maintained by artificial means, a person is considered medically and 
legally dead, if, in the opinion of a medical doctor licensed or exempt 
from licensing under AS 08.64, based on ordinary standards of medical 
practice, there is no spontaneous brain function. Death may be 
pronounced in this circumstance before artificial means of maintaining 
respiratory and cardiac function are terminated. (§ 1 ch 8 SLA 1974)

Sec. 09.65.130. Representation of child, (a) The court may, upon the 
motion of either party or upon its own motion, appoint an attorney to 
represent the minor with respect to his custody, support, and visitation 
or in any other legal proceeding involving his welfare. When custody, 
support, or visitation are at issue in a divorce, it is the responsibility of 
the parties or their counsel to notify the court that those matters are at 
issue. Upon notification, the court shall determine whether the child 
should have legal representation or other services and shall make a 
finding on the record before trial. The court shall enter an order for 
costs, fees, and disbursements in favor of the child’s attorney and may 
further order that other services be provided for the protection of the 
child.
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§ 09 .65 .130 A l a s k a  S t a t u t e s  S u p p l e m e n t § 09 .65 .130

(b) If custody, support, or visitation is an issue, the order for costs, 
fees, and disbursements shall be made against either or both parents, 
except that, if one of the parties responsible for the costs is indigent, the 
costs, fees, and disbursements for that party shall be borne by the state. 
If either or both parents are only temporarily without funds, as 
determined by the court, the court may advance payment for legal 
representation or other services rendered to the child; however, no 
repayment may be required for those who are receiving legal services 
for the indigent. The attorney general is responsible for enforcing 
collections owed the court, and repayment shall be made directly to the 
court under the provisions of rules governing the administration of the 
courts. The court shall, if possible, avoid assigning costs to only one 
party by ordering that costs of the child’s legal representation or other 
services be paid from proceeds derived from a sale of property belonging 
to both parties, before a division of property is made.

(c) Instead of, or in addition to, appointment of an attorney under (a) 
of this section, tb j court may, upon the motion of either party or upon 
its own motion, appoint an attorney or other person to serve as guardian 
ad litem to represent the best interests of a minor in any legal 
proceedings involving his welfare. The court shall appoint a guardian ad 
litem when, in the opinion of the court, representation of the child’s best 
interests, to be distinguished from his preferences, would serve the 
welfare of the child. The person appointed under (a) of this section may 
also be appointed as guardian ad litem under this subsection. The court 
in its order appointing a guardian ad litem shall limit the duration of the 
appointment of the guardian ad litem to the pendency of the legal 
proceedings affecting the child’s interests, and shall outline the 
guardian ad litem’s responsibilities and limit his authority to those 
matters related to his effective representation of the child’s best 
interests in the pending legal proceeding. The court shall make every 
reasonable effort to appoint a guardian ad litem from among persons in 
the community where the child's parents or the person having legal 
custody or guardianship of the child's person reside. When custody, 
support, or visitation are a t issue in a divorce, it is the responsibility of 
the parties or their counsel to notify the court that these matters are at 
issue. Upon notification, the court shall determine if the child's best 
interests need representation or if the child needs other services and 
shall make a finding on the record before trial. The court shall enter an 
order for costs, fees, and disbursements in favor cf che child’s guardian 
ad litem and may further order that other services be provided for the 
protection of the child. (§ 2 ch 167 SLA 1975; am §3 2,3 ch 63 SLA 1977)

Effect o f  am endm ent. — The 1977 "representation" for "assistance” in the 
amendment, in subsection (a) substituted third sentence, deleted "or guardian ad 
"attorney to represent the minor” for litem” following “child's attorney” in the 
"attorney or guardian ad li .m  to represent fourth sentence. The amendm ent also 
the in terests of a minor or dependent child" added subsection (c). 
in the first sentence, substituted
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E dito r's note. — Section 30, ch. 63, SLA 
1977, provides: "Section 3 o f this Act has 
the effect of limiting the discretionary 
authority of the court to appoint a guardian 
ad litem under Rule 17(b), Alaska Rules of 
Civil Procedure, and Rules 11(a) and 15, 
Alaska Rules of Children’s Procedure, by 
requiring as a condition of appointment 
that the court find th a t the best in terests of 
the child need articulation. Further, this 
Act requires limitation of the duration of 
the appointment, limits the scope of the 
guardian ad litem’s authority, and 
establishes the geographical a rea from 
which the guardian ad litem may be 
selected."

Legislative com m ittee report. — For 
report on ch. 1C7, SLA 1975 (CSHB 238 
[Finance]), see 1975 House Journal, p. 923.

Section 310 o f U niform  M arriage and 
Divorce Act is sim ilar to th is section. — 
Section 310 of the Uniform M arriage and 
Divorce Act o f the National Conference of 
Commissioners on Uniform S tate  Laws, 
which provides for the appointment of an 
attorney to represent the in terests of a 
minor or dependent child with respect to his 
support, custody and visitation, is quite 
similar to this section. Veazey v. Veazev, 
Sup. Ct. Op. No. 1381 (File No. 2631), 560 
P.2d 382 (1977).

This section gives the tr ia l court 
d iscretion to  appoint an  atto rney  or 
guurdian  ad litem for a child in a 
proceeding "w ithout respect to his custody, 
support, and visitation or in any other legal 
proceeding involving his w elfare." Veazey 
v. Veazey, Sup. Ct. Op. No. 1381 (Foe No. 
2631), 560 P.2d 382 (1977).

The suprem e court cannot lay down a 
definite rule for guiding the trial courts in 
their decision w hether to appoint guardians 
ad litem, since no two child custody cases 
are alike. O f necessity, the trial court has a 
considerable amount of discretion in 
making this decision. Veazey v. Veazey, 
Sup. Ct. Op. No. 1381 (File No. 2631), 560 
P.2d 382 (1977).

The fact th a t one o r all o f the custody 
claim ants favor o r oppose the 
appoin tm ent o f a guardian  ad iitcm  is not 
necessarily conclusive. Veazey v. Veazey, 
Sup. Ct. Dp. No. 1381 (File No. 2631), 560 
P.2d 382 (1977).

A ppointm ent is not com pelled where 
unnecessary. — In custody cases in which 
a guardian is not needed, neither this 
section, the court rules, nor suprem e court 
decisions compel the court to w aste Its time 
and money, as well as th a t o f the parties 
and counsel, in employing one. Veazey v.

Veazey, Sup. Ct. Op. No. 1381 (File No. 
2631), 560 P .2d 382 (1977).

W hen guard ian  ad litem to be 
appointed. — In custody proceedings £. 
guardian ad litem should be appointed 
when appointment would substantially 
enhance the likelihood th a t the individual 
needs and interests o f the children would be 
adequately represented. Lacy v. Lacy, Sup. 
Ct. Op. No. 1308 (File No. 2770), 553 P.2d 
928 (1976).

Basis fo r decision to  appo in t guard ian .
— The decision w hether to appoint a 
guardian ad litem would appear to depend 
in large m easure on the age of the children 
and the nature of the claim being advanced 
by the Darent or parents. Lacy v. Lacy, Sup. 
Ct. Op.' No. 1308 (File No. 2770), 553 P.2d 
928 (1976); Veazey v. Veazey, Sup. Ct, Op. 
No. 1381 (File No. 2C31), 560 P.2d 382 
(1977).

Failure  to  appoin t guard ian  no t abuse 
o f d iscretion. — Where neither party could 
suggest any specific benefit which a 
guardian m ight bring to the custody 
modification proceedings, and appointment 
of a guardian ad litem would have 
necessitated a postponement of the 
hearing, the superior court did not abuse its 
discretion in failing to appoint a guardian 
ad litem for the two minor children. Lacy v. 
Lacy, Sup. Ct. Op. No. 1308 (File No. 2770), 
553 P.2d 928 (1976).

G uardian should be ndvocatc o f child.
— See Veazey v. Veazey, Sup. Ct. Op. No. 
1381 (File No. 2631), .560 P.2d 382 (1977).

A guardian ad litem appointed pursuant 
to this section is in every sense the child's 
attorney, with not only the power but the 
responsibility to represen t his client 
zealously and to the best oi his ability. 
Veazey v. Veazey, Sup. Ct, Op. No. 1381 
(File No. 2631), 560 P.2d 382 (1977).

F or discussion of pow ers and duties of 
guardian , see Veazey v. Veazev, Sup. Ct. 
Op. No. 1381 (File No. 2631), 560 P.2d 382 
(1977).

A guard ian  is entitled  to  file such 
procedural m otions as a  m otion for 
change of judge on the sam e basis as a 
partv to the action Veazey v. Veazey, Sup. 
Ct. Op. No. 1381 (File No. 2631), 560 P.2d 
382 (1977).

Paym ent o f costs w here pnrent is 
Indiger'.. — If  the trial corn . finds th a t a 
parent is indigent, her portion of the costs 
m ust be borne by the state . If  the trial court 
fu rther finds that she is receiving legal 
services for the indigent, the sta te  is 
precluded by subsection (b) of this section 
from seeking repaym ent from her.

•  D 129



FROM: B i l l y  G. B e r r i e r
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  have asked our opin Ion on the extent c ; and limitation 
on the power of the l e g i s l a t u r e  to amend i n i t i a t i v e s .

It is well established that wh e r e  the c o n s t i t u t i o n  provides 
for initiative and referendum, the legislature ^nd the e l­
ectorate are, wit h i n  constitu t i o n a l  restraints, coordinate 
legislative bodies and there is no supe r i o r i t y  of power as 
between the two (e.g. 1A Sutherland St a t u t o r y  Construction 
23.23. (p. 263) Jones v. Ma i n e  St a t e ~ H i g h w a y  Com m i s s i o n  2~3~8 
A2d 226 (Maine 1968)). It is, therefore, n e c e s s a r y  to examine 
the particular cons t i t u t i o n a l  p r o vision i n v olved to determine 
what, if any, limitations there are on the p o w e r  of the l e g i s­
lature to act in regard to initiatives.

The relevant c o nstitutional provision is part of Section 6, 
Art. XI of the Ala s k a  Const i t u t i o n  wh i c h  reads:

". . . A n  initiated law becomes e f f ective n i n e t y  days 
after certification, is not subject to veto, and may 
not be repealed by the legislature w i t h i n  two years of 
its effective date. It may be amended at any time . .II
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The  c o n s t i t u t i o n a l  l a n g u a g e  i t s e l f  m a k e s  a  c l e a r  d i s t i n c t i o n  
b e t w e e n  r e p e a l  o f  a n  i n i t i a t i v e  w h i c h  may n o t  b e  d o n e  b y  t h e  
l e g i s l a t u r e  w i t h i n  two y e a r s  o f  t h e  e f f e c t i v e  d a t e  o f  t h e  
i n i t i a t i v e  a n d  am en d m en t  w h i c h  may t a k e  p l a c e  a t  a n y  t i m e .

The  c o n s t i t u t i o n a l  c o n v e n t i o n  d e b a t e d  t h i s  p r o v i s i o n  v e r y  
e x t e n s i v e l y .  The d e b a t e  i n c l u d e d  e x t e n s i v e  d i s c u s s i o n  o f  
t h e  p o w e r  t o  amend b e i r i e  t h e  p o w e r  t o  d e s t r o y .  The  d e b a t e  
was  i n c o n c l u s i v e  on  t h e  e x t e n t  t o  w h i c h  a m en d m en t  c o u l d  g o .
As our Supreme Court stated in Warr e n  v. Boucher, 543 P2 731 
(Alaska 1975)

"Our dissenting colleagues r i g htly o b s e r v e  that the 
article on direct legislation was the subject of e x­
tensive debate at the c o nstitutional convention. . . 
.However, we find noth i n g  in the v i g o r o u s  floor debates 
thereon, wh i c h  points to an agreed upon m e a n i n g  or a 
consciously adopted definition of w h a t  this critical 
language should mean. M a n y  views w e r e  e x p r e s s e d  by 
individual delegates, but these expressions do not in 
this instance provide a reliable guide to what the c o n s t i­
tutional convention as a whole intended by the a d o ption 
of the phrase in question, or what it me a n t  to the voters 
who ratified the c o nstitution." (p. 735)

It does appear clear, however, that the delegates intended 
and recognized the distinction b e t ween repeal and a m e ndment 
that appears in the adopted language. D e l e g a t e  R. Rivers 
who made the motion wh i c h  was adopted to a l l o w  amendment of 
an initiative stated:

"R. RIVERS: Mr. President, I rice to close the debate
unless someone else wish e s  to be h e a r d  and that is to 
the effect that if you al l o w  the legislature to repeal 
an initiated measure right away, that y o u  are m a k i n g  
the initiative meaningless as Mr. H e l lenthal p o i nted 
out, but if something were w r o n g  the a m e n d a t o r y  process 
would be sufficient to protect the state." (2 Alaska 
Constitutional Convention Proceedings 1177)

The v o t e  f o l l o w e d  i m m e d i a t e l y  a f t e r w a r d  a n d  t h e  am e n d m e n t  t c  
a d d  " b u t  may b e  am en d ed  a t  a n y  t i m e "  was  a d o p t e d .  T h i s  v i e w  
i s  b u t t r e s s e d  by  a c t i o n  on  a  l a t e r  a m en d m en t  b y  D e l e g a t e  K i l c h e r .  
E a r l i e r  v e r s i o n s  h a d  a  p e r i o d  o f  t h r e e  y e a r s  i n  w h i c h  r e p e a l  
o r  amendment  b y  t h e  l e g i s l a t u r e  was  p r o h i b i t e d .  A m o t i o n  t o



a l l o w  amendment  b y  t w o - t h i r d s  m a j o r i t y  v o t e  o f  b o t h  h o u s e s  
h a d  e a r l i e r  f a i l e d .  D e l e g a t e  K i l c h e r ' s am endm en t  r e a d :

" n o r  may i t  b e  am en d ed  o r  r e p e a l e d  b y  t h e  l e g i s l a t u r e  
w i t h i n  a  p e r i o d  o f  two y e a r s  e x c e p t  b y  a  t w o - t h i r d s  
m a j o r i t y  v o t e  o f  t h e  m em bers  t o  w h i c h  e a c h  h o u s e  i s  
e n t i t l e d . "

The  d e b a t e  on a c c e p t a n c e  o f  t h i s  a m e n d m e n t  shows t h e  d e l e g a t e s  
w e r e  a w a r e  o f  t h e  d i s t i n c t i o n .

HELLENTHAL: P o i n t  o f  o r d e r .  I  t h i n k  t h i s  m a t t e r  h a s
a l r e a d y  b e e n  b e f o r e  t h e  b o d y  o n c e  a n d  p o s s i b l y  t w i c e  
a n d  t h a t  t h e  m o t i o n  i s  o u t  o f  o r d e r .

PRESIDENT EGAN: The C h a i r  w o u l d  h a v e  t o  h o l d  i t  c h a n g e s
t h e  t h r e e  y e a r s  t o  r e a d  "twe y e a r s "  a n d  w h e t h e r  o r  n o t  
t h e  C o n v e n t i o n  h a s  c o n s i d e r e d  t h e  q u e s t i o n  o f  a  t w o - t h i r d s  
m a j o r i t y  v o t e  i n  a  t w o - y e a r  p e r i o d  o f  t i m e  t h e  C h a i r  
d o e s  n o t  r e c a l l  t h a t  t h e  C o n v e n t i o n  h a s  c o n s i d e r e d  i t .  
C h a n g i n g  i t  t o  two y e a r s  c h a n g e s  t h e  c o m p l e t e  s u b s t a n c e .

TAYLOR: I  t h i n k  Mr. H e l l e n t h a l ' s  p o i n t  o f  o r d e r  i s
w e l l  t a k e n  b e c a u s e  we h a v e  a l r e a d y ,  b y  t h e  a d o p t i o n  o f  
o u r  p r e v i o u s  m o t i o n ,  made i t  two y e a r s  s o  t h e  m o t i o n  t o  
amend a s  p r o p o s e d  b y  Mr. K i l c h e r  m oves  t o  s t r i k e  a l l  
t h i s  an d  t h e n  o n l y  a d d i n g  a  few  w o r d s .

PRESIDENT EGAN: T h a t  i s  c o r r e c t ,  Mr. T a y l o r ,  b u t  t h e
q u e s t i o n  I  b e l i e v e  Mr. H e l l e n t h a l  was  t h i n k i n g  o f  was  
t h e  f a c t  t h a t  Mr. K i l c h e r  h a d  p r e v i o u s l y  o f f e r e d  an  
am endment  t h a t  c a l l e d  f o r  a t w o - t h i r d s  m a j o r i t y  v o t e  o f  
b o t h  h o u s e s ,  b u t  a t  t h a t  t i m e  t h e  w o r d i n g  o f  t h e  s e c t i o n  
s a i d  " t h r e e  y e a r s "  i n s t e a d  o f  " tw o  y e a r s " .  Now t h e r e  
i s  a  d i f f e r e n c e  t h e r e .

KILCHER: Mr.  P r e s i d e n t ,  I  h a v e  t o  ad d  s o m e t h i n g  t o
y o u r  e x p l a n a t i o n .  I f  i t  w e r e  o n l y  t h a t ,  I  w o u l d  a g r e e  
i t  w o u ld  j u s t  b e  a m a t t e r  o f  t a k i n g  a d v a n t a g e  o f  a  
p o s s i b l e  t e c h n i c a l i t y  a n d  b e  a l o s s  o f  t i m e ,  a n d  t h a t  
was n o t  t h e  i n t e n t i o n .  I  t h i n k  t h e  am endm en t  i s  i n  
o r d e r  f o r  a  d i f f e r e n t  r e a s o n .  T h i s  i s  t h e  f i r s t  t i m e  
t h a t  t h e  am endm en t  i n c l u d e s  r e p e a l i n g ,  e v e n  b e f o r e  two
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years. It includes r e p e a l i n g  and amending. In that 
r e s pect it is a n e w  amendment. The other one h a d  a 
two-thirds m a j ority for amending. I had this amendment 
w r i t t e n  b e f o r e  the d e c i s i o n  had been reached as to whether 
it was going to be two or three years. I r regardless of 
the three years I w o u l d  like to see it repealable, not 
only amendable w i t h i n  two or three y e a r s .,

HELLENTHAL: I w i t h d r a w  m y  point of order.

KILCHER: I would like to grant the l e g i s l a t u r e  the
right to repeal before two years and to am e n d  it before 
two years, both w i t h  the two-thirds majority.

P R E SIDENT EGAN: The m e a n i n g  of the proposed amendment
is entirely different than the m e a n i n g  of the previous 
amendment. The am e n d m e n t  is in order." (2 A l a s k a  
Constitutional Con v e n t i o n  Proceedings 1185, 1186)

The State of Washington cons i d e r e d  a constitutional provision 
very similar to that of A l a s k a  except the W a s h i n g t o n  c o n s t i­
tutional language is somewhat inept. Amendment 26 to the 
C o n s t i t u t i o n  of the State of W a s h i n g t o n  reads in r e l evant 
p a r t :

"No act, law, or bill a p p roved by a m a j o r i t y  of the 
electors voting thereon shall be amended or r e p e a l e d  by 
the legislature w i t h i n  a period of two years following 
such enactment: PROVIDED, That any such act, law or
bill m a y  be amended w i t h i n  two years after such enactment 
at any regular or special session of the l e g i s l a t u r e  by 
a vote of two-thirds of all the members elected to each 
h o u s e  . . . "

The q u e stion of how far an a m e ndment could go arose in c o n­
nection w i t h  legislative a m e ndments to a r e a p p o r t i o n m e n t  
initiative. No one a p p eared to deny that the effect of the 
amendment was to gut the initiative. In State v. M e y e r s ,
319 P. 2d 828 (Wash 1957) the court: held:

"Giving the word 'amend' its usual and ordinary m e a n i n g  
as set out in W e b ster's Dictionary, and its m e a n i n g  as 
given by this Court and other jurisdictions, we must 
hold that the people by g r a nting to the l e g islature the 
right to amend, a u t h o r i z e d  it to change the law completely,



P a g e  5

w i t h i n  the r e a l m  of the subject m a t t e r  contained in the 
a c t .

Since Chapter .289 deals w i t h  the same subject m a t t e r  as 
that c o n tained in Initiative 199, namely, r e d i s t r i c t i n g ,  
the l e gislature h a d  the u n l i m i t e d  power to e s t a b l i s h  
m e t hods of redistricting, and to alter, modify, take 
away, add^to or change the v a r i o u s  districts in such 
m a n n e r  as it saw fit. It follows, then, that the r e p e a l  
of §56 of Initiative 199, w h i c h  estab l i s h e d  a m e t h o d  o f  
redistricting, and subs t i t u t e d  therefor another m e t h o d  
was well w i t h i n  the p u r v i e w  of the definition of the 
term." (Note - Sec. 56 set m e t h o d  of r e a p p o r tionment, 
r e m ainder was detail or technical.)

H o w e v e r ,  t h e r e  w as  a  s t r o n g  d i s s e n t  w h i c h  s a i d :

"The proviso should not be i n t e r p r e t e d  to excl u d e  that 
w h i c h  preceeds it; hence un d e r  the circums t a n c e s  p r e­
sented by the p r o b l e m  before us I cannot join in the 
r e a s o n i n g  of the m a j o r i t y  o p i n i o n  that the ri g h t  to 
amend includes the right to x epeal for such a c o n­
clusion nullifies a portion of A m e n d m e n t  No. 26."

(The dissent then goes on to quote an earlier W a s h i n g t o n  
case State ex rel M u l l e n  v. H o w e l l , (Wash. 1919) 181 P 9 2 0  at 
923 relating to r e f e r e n d u m  that: "This case sounds in f u n d a­
mentals, not in definitions.") and concluded:

"It is n e i t h e r  n e c e s s a r y  n o r  p r o p e r  for me to atte m p t  
to define the w o r d  a m e n d , as it is used in the p r o v i s o  
of A m e ndment No. 26 to the state consti t u t i o n  for Laws 
of 1957, Chapter 289 is not an a m e ndment of I n i t i a t i v e  
No. 199. It destroys and repeals it, hence Laws of 1957, 
Chapter 289 is u n c o n s t i t u t i o n a l . "

The question of the p e r m i s s a b l e  scope of the leg i s l a t u r e ' s  
power to amend initiatives has b e e n  before our Court i n d i r e c t l y  
in Warren v. B o u c h e r , 543 P . 2d 731 (Alaska 1975) a n d  d i r e c t l y  
in Warren v. T h o m a s , 568 P . 2d 400 (Alaska 1977).

In B o u c h e r  t h e  d i r e c t  q u e s t i o n  w as  w h i c h  e n a c t m e n t s  o f  t h e  
l e g i s l a t u r e  o p e r a t e  t o  p r e v e n t  a n  i n i t i a t i v e  f r o m  a p p e a r i n g  
on t h e  b a l l o t .  The  c o u r t  h e l d :


