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tor’s fiduciary duties (each surety is en-
titled to notice of such proceeding by
personal delivery or by maii to its filed
address and any other known address);

(3) Proceedings for the breach of the bond
may be brought against the sureties on
petition of a successor conservator or
any interested person; and

(4) Each surety is liable on its bond until
the penalty is exhausted regardless of

how many proceedings it takas to ex-
haust it.

[5412(a) (1)—4)3. When applicable, sureties
are accorded the defenses of res judicata and of
any statute of limitations which might have been
raised by the primary obligor. [5—412(b)].

§ 31.03 Powers of the Court

In dealing with the estate of a protected per-
son, the Court is given paramount control and au-
thority. [5-40SJ. During the pendcr.cy of a pro-
tective proceeding, the Court is given the power
to preserve and to apply the property of the per-
son to be protected in any manner necessary for
the benefit both of that person or his dependents.
[5-40S(1)]. Although the Court must have a

preliminary hearing, there need not be any notice
to other persons of this hearing.

After prrper formal proceedings have been
completed, the Court has extensive powers over

[M4]
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the estates of both minors and other disabled per-
sons. With respect to a minor without other dis-
ability, the Court has all powers over the minor’s
estate and affairs which are or might be neces-
sary to the best interest of the minor, his family
and members of his household. [5--40S(2)].
Much broader powers are given to the Court with
respect to the estate of a person r.eeding protec-
tion for a reason other than minority. Here, the
Court has all powers over the protected person’s
estate and affairs which that person could exer-
cise if present and not under the disability. [5-
403(3)]. The Court, however, explicitly does not
have the power to make a will for the disabled
person. Among the specifically mentioned pow-
ers which the Court has are the power to make
gifts, release property interests, create revocable
or-irrevocable trusts, exercise the elective share
for a surviving spouse and change beneficiaries

.dindpr insurance or other contractual programs.

"Any such change of beneficiary, release, renuncia-
tion or gift exceeding twenty per cem of any
year’s income of the estate may be ordered by the
Court only after notice and hearing and after it is
determined to be in the best interests of the ward.
[5-40S(4) ]. Significantly, any court order made
under this provision must follow and consider any
estate plan of the protected person of which the
Court has knowledge. [5-427J.

Court orders under this provision have no ef-
fect upon the capacity of the protected person.
(5-40S(5)]. Consequently, the protected person

[355]
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is, in spite of any court order, still able to bind
himself by contract and transfer his property at
least as effectively as any equitable owner of
property is able. [2 UPC Practice Manual, 537J1

When a conservator is appointed, there is a di-
rect relationship between the powers given to the
Court and those given to the conservator. First,
the Court is given the authority to exercise its
powers either directly or indirectly through a
conservator. [5-408]. Second, the Court may in
its discretion and subject to the restrictions put
upon its own powers, confer upon the conservator
any of its own powers or it may give the conser-
vator none of its powers and even limit the pow-
ers which he normally possesses. [5-426]. Any
such limitation on a conservator's ordinary pow-
ers, however, would have to be endorsed upon the
conservator’s letters of appointment in order to
bind third parties.

§ 31.04 Powers, Duties nd Liabilities of the
Conservator

A.  INTRODUCTION

The powers, duties and liabilities of a conserva-
tor are extensively detailed in the Code. Of the
three kinds of fiduciaries provided for persons
under disability dealt with in the Code, the con-
servator is clearly made the most important and
is necessarily given the broadest authority m well
as being the most supervised by the Court. Gen-

Ll
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erally, the Code treats the conservator's authori-
ty over the property of the protected person in a
manner very similar to the authority which a trus-
tee has in dealing with the trust estate. [2 UPC
Practice Manual, 535], Because a conservator
both is given extensive powers and is dealing
with the property of a person by definition un-
able to effectively manage or apply his own es-
tate, the Code includes protective devices against
overreaching or other abuses by such a fiduciary.

B. POWERS

Although the Court has paramount authority
over a conservators powers, in the ordinary case
such powers are not exercised by the Court. The
conservator is given, therefore, a broad and ex-
plicit array of his own powers. [5-424]. Gener-
ally,"“in addition to specifically conferred powers,
the conservator is given all powers which a trus-

» tEKZ2a0uld have under the law of the Code state.
[5-424(a)]. He is specifically accorded the pow-
er to invest and reinvest funds of the estate with-
out court authorization or confirmation according
to the law applicable to trustees investing trust
assets.  [5--424(b)]. Finally, when reasonably
necessary to carry out the purposes of the conser-
vatorship, he is empowered to take any of a long
list of specified actions and transactions without
court authorization or confirmation. [5-124 (c) ].
Those enumerated powers accorded a conservator
arc nearly identical to thee* given to a personal
representative of a clc'ecdont's estate udder the

[Mr]
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Code.. [Compare 5~4?4(cj(l)-(25) with 3-
715(1)-(27) ]. The ictiowing examples illustrate
the comprehcnsivenesi. of a conservator's powers:
(1) to collect, hold ancl retain assets of the estate
although located in another state [5-4 t4(c) (1)];
(2) to participate in the operation of any busi-
ness or enterprise of the protected person [5-
421(c)(3)]; (3) to subdivide and develop real
property owned by the protected person [5-
424(c)(9)]; (4) to borrow money against the
protected person’s estate [5-424(c) (I1S)]; and
(5) to pay distributable sums without liability to
the protected person's guardian, if any, relative,
custodian or directly to the protected person.
[5-424 (c)(22)J.

In addition to the above administrative powers,
the conservator is accorded substantial and sig-
nificant distributive powers.  Again, without
court authorization or confirmation, the conser-
vator is empowered to expend and distribute the
estate’s income or principal or both for his pro-
tected person’s support, education, care or bene-
fit. [5-"125(a)]. In making such expenditures
and distributions, the conservator is given several
guidelines  First, he must consider the recom-
mendations made by the protected person’s par-
ent or guardian. [5-425(a) (1) ]. Ey acting pur-
suant to such recommendations, the conservator
will only be liable if he knows that a parent or
guardian is deriving personal financial benefit
from the payment either directly or indirectly as
relief from a legal duty of support, or if the rec-

[353]
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ommendations are clearlj not in the protected
person’s best interests. Second, when expending
or distributing the protected person's assets, the
conservator must consider and weigh the size of
the estate, the anticipated duration of the conser-
vatorship, the potential for future termination of
the conservatorship, the protected person’s accus-
tomed standard of living and his other funds or
sources of funds. [5—425(a) (2)]. Third, the
conservator may also consider the protected per-
son’s legal dependents or other members of his
household who are in need and are unable to sup-
port themselves. [5-425(a) (3)]. Finally, pay-
ments may be made to reimburse any person, in-
cluding the protected person, for proper expendi-
tures or may be made in advance of services
when the conservator reasonably expects them to
be performed and when advance payment is cus-
tomary or reasonably necessary. [5-425(a) (4) ].

Except for the requirement of- court approval
foi®.amounts exceeding twenty per cent of the in-
come of the estate for any year, a conservator is
permitted to make gifts to charities and to other
objects in the same manner as the protected per-
son would be expected to make if the estate is
otherwise sufficient for the purposes of the con-
servatorship.  [5-425(b)].  Significantly, this
gift-making power does not apply to the conser-
vator of a persor. who is disabled solely because
of minority.
Upon majority for a minor ancl upon the ceas-
ing of the disability for other protected persons,
[355]
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the conservator is required to pay over all of tho
unprotected person’s funds and properties to him
as soon as possible. £5-425(c)—d)]. Before
making payment, however, the conservator must
pay all prior claims and expenses of the adminis-
tration.

A conservator's power may even extend beyond
his protected person’s death. If the protected
person dies and r.o personal representative is ap-
pointed or no application for such appointment is
made within forty days from the date of death,
the conservator may be authorized by the Court
to act as personal representative. [5-425(e)].
Notice must bo given to persons demanding no-
tice under Section 3-204 and to any person nomi-
nated executor in any known will of the deceased.
Under this section there need not be an actual
transfer of title from the conservator to tho con-
servator as personal representative.

If a guardian has not been appointed for a mi-
nor who is unmarried, under eighteen years of
age, and without parents, a conservator has no
duty to commence guardianship proceedings and
may, if willing, perform the lunctions of a guard-
ian until the minor becomes eighteen or married.
(5—224(a) J. This discretionary power in a con-
servator may in the appropriate case eliminate
the need for the appointment of a guardian of a
minor. The same power docs net exist in a con-
servator for a person who is disabled for reasons
other than minority.

Ch. .31 PROTECTIVE PROCEEDINGS § 31.04

C. DUTIES

The duties of a conservator are commensurate
with his powers. A conservator’s pervasive duty
is to exercise his power as a fiduciary according
to the standard of care set out in the Code for
trustees. [5-417; see 7-302]. In addition, every
conservator is required to prepare and to file
with the appointing court within ninety days of
his appointment a complete inventory of the pro-
tected person’s estate. [5-41S]. Copies of this
inventory must be provided to the protected per-
son if he is fourteen years of age or more and if
he has sufficient mental capacity to understand
these matters. A copy of the inventory must also
be provided to the parent or guardian with whom
the protected person resides.

A-conserv-°.tor also has a record keeping and
accounting requirement. Under the Code, the
conservator is required to keep suitable records
of his administration for t.ie inspection and peru-
sal of any interested person. [5-418], On ter-
mination, a conservator is required to account ei-
ther to the Court or to the protected person of
his personal representative. [5-419]. The con-
servator may voluntarily or involuntarily proceed
through formal intermediate and final account-
ings before the Court. [See ii 31.09]. In such an
accounting proceeding, the Court may require, in
any manner it specific:-, the conservator to sub-
mit to a physical check of the estate under his
control.

[341]
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Tn the overall administration cf a protected
person's estate, including the investment and dis-
tribution of assets, the conservator, as is the
Court in the exercise of its extensive power, is re-
quired to take into account any known estate
plan of the protected person. [5-427], The
Code includes the protected person’s will, trust
and any other will substitutes within the term es-
tate plan. Naturally, the conservator is given the
authority to examine the protected person’s will.
This is a beneficial provision with the goal of re-
ducing unfair and unintentional hardship or loss

to the eventual beneficiaries of the protected per-
son’s estate.

Throughout the administration of the estate,
the conservator has the overriding duty to act
reasonably according to the functions and pur-
poses of his appointment. [See 5424(c)]. At
any time during the administration of a conserva-
torship, the Code provides that any person inter-
ested in the welfare of the protected person is
permitted to file a petition requesting special pro-
tection from the conservator’s misconduct or for
any other appropriate relief. [5-416(a)]. No-
tice and hearing are necessary for such proceed-
ings. [5-41G(c)J. The scope of the petition and
of the resultant order is very broad including de-
mands for (1) bond or additional bond, (2) an ac-
counting for the administration, (3) distribution,
(4) removal of the conservator and appointment
of a successor or temporary conservator, and (5)
any other appropriate relief. [5-416(a) .

Ch. 31 PROTECTIVE PROCEEDINGS § 31.05

D. LIABILITIES

» Although not specifically stated in the Code, a
conservator is liable to interested persons for any
damage or loss which results from a breach of his
fiduciary duty in the improper exercise of a pow-
er. This liability should be characterized as the
same as a trustee of an express trust. [See 3-
712].

In addition to potential liability for loss and
damages due to breach of a fiduciary duty, sales
or encumbrances of estate property by the con-
servator to himself, his spouse, agent, attorney
or any corporation or trust in which he has a
substantial beneficial interest are voidable un-
less the Court approves the transaction after no-
tice to interested persons and to others as the
Court directs. [5-422]. Similarly, any other
transaction which is affected by a substantial
conflict of interest on the part of the conservator

i Arb2dable.

§ 31.05 The Conservator’s Title

Contrary to the common law and to the law of
most non-Codc states today, the Code vests in a
conservator a trustee’s title to all of the protected
person’s property. [5-420; sec 2 UPC Practice
Manual, 537]. This title vests upon his appoint-
ment and covers not only the property presently
held by the protected person but any property
thereafter acquired and any property held by cus-

[545]
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todians or attorneys in fact for the benefit of the
protected pei*son. In Order that this transfer of
title by operation of law does not have unexpect-
ed and undesired consequences, the Code specifi-
cally provides that the vesting of title in the con-
servator upon appointment is not a transfer or
alienation .for purposes of general provisions in
statutes, regulations, contracts or other estate
planning devices which restrict or penalize the
transfer or alienation by the protected person. A
specific provision in a contract or other disposi-
tive instrument concerning the effect of the ap-
pointment of a conservator will be given effect,
however. [Se™ 2 UPC Practice Manual, 537-38].

Proof of the transfer of title between a protect-
ed person and his conservator, and vice versa, is
handled in an extremely efficient manner in the
Code. [5-421], For the transfer from the pro-
tected person to the conservator, the letters of
conservatorship represent evidence of the trans-
fer. For the transfer between the conservator
and the protected person or his successors, an or-
der of the Court terminating the conservatorship
is evidence of the transfer.

For *he purpose of being able to give record no-
tice of title as between tho conservator and the
protected person, the Code permits the letters of
conservatorship and the court order terminating
a conservatorship to be filed or recorded. The
requirements of the filing and recording statutes
must bo. .sadsfled. This procedure is essential to

U5
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protect the conservator fvom third persons claim-
ing title to real estate purchased directly from
the protected person. [See 2 UPC Practice Man-
ual, 538]. This conflict of titles is a possibility
because conservatorship, alone does not affect the
legal capacity of the protected person. [5-
40S(5) 1. '

8 31.06 Liability of Third Persons

As previously discussed, the Code confers upon
the conservator the authority tc perform numer-
ous transactions with third persons without court
supervision. Under the present law of most non-
Code states, any third person who deals with a
conservator faces the possibility of being liable
for having participated in the conservator’s
breach of his fiduciary responseilitics. [See §
19.05]. The principal problem for third persons
is not the rule but its application. Consequently
third persons have become very cautious and con-
servative in dealing with fiduciaries such as con-
servators. Without changing or abandoning tho
basic rule ancl for the puipose of encouraging
third persons to deal with a conservator, the
Code necessarily reduces the potential liability of
third persons in their dealings with the conserva-
tor. Under the Code, if a third person has dealt
with or as'bled a conscjv-aior in good faith and

» for value, hr is prelected as if the conservator
properly exercised his,power.unless the transac-
tion is of the type widen requires a court order

f.»45]
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under Section 5-408. (5-123; see § 31.03). In
addition, the third person is not required to in-
quire into the existence of a power or into the
propriety of its exercise because he knows lie is
dealing with a conservator. An exception to this
lule provides that third persons arc bound by re-
strictions on the powers of a conservator which
have been endorsed on the letters of conservator-
ship under Section 5-426. [See §31.03].

The reason why the exercised power is improp-
er makes no difference in the application of those
protective rules. The impropriety of tho action
may be because of procedural irregularities and
jurisdictional defects occurring in proceedings
leading to the issuance of the letters. Although
this very comprehensive protection for third per-
sons dealing with fiduciaries is much broader
than exists under the general law of most non-
Code states, it is not intended to substitute for
comparable -tatutes relating to commercial trans-
actions and simplification of security transfers by
fiduciaries such as the Uniform Commercial Code
and the Uniform Act for the Simplification of Fi-
duciary Security Transfers.

§ 31.07 Creditors’ Claims

As with a fiduciary who manages any kind of
an estate, one of a conservator’s responsibilities is
the payment and settlement of claims against the
estate. The Code has a provision dealing with
this problem which is in some respects similar to

ism
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its provisions concerned with creditor’s claims
against a decedent’s estate. [5-428; see § 21.-

03].

A conservator upon presentation and allowance
is required to pay all just claims against the es-
tate and the protected person. [5-42S(a)]. This
rule applies whether the claim arose before or
after the date on which the conservator was ap-
pointed. Proper presentation of the claim may
be made in either of two methods. One method
permits the claimant to present a claim by deliv-
ering or mailing to the conservator a written
statement of the claim which indicates its basis,
the claimant’s name and address and the amount
claimed. An itemized bill containing this infor-
mation presumably should be sufficient. The
other method is for the claimant to make his pre-
sentation by filing a written statement with the
clerk of court and by delivering and mailing it to
ellic&conservator. The form of such a written
statement is not set out in the Code and must be
prescribed by rule of court. Claims are deemed
effectively presented upon receipt by the conser-
vator or upon filing with the Court whichever

occurs first.

The conservator may either allow or disallow
the tlaim. [5-42S(a)]. Failure to mail notice
of disallowance constitutes an allowance sixty
days after the claim’s presentation. Any appli-
cable statute of limitations against a properly
presented claim is tolled until thirty days after

[547]
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its disallowance. Consequently, actions on disal-
lowed claims must be instituted by the claimant
within the applicable statute of limitations and
the tolled period.

If claimants desire, they may forego the pre-
sentation procedure and directly petition the
Court for determination of the claims. [5-
42S(b)]. Upon due proof of the claim the credi-
tor may obtain an order for its allowance and pay-
ment from the estate. In order for a judgment
against a protected person to constitute a claim
against his estate, however, the successful litigant
must give notice of the proceeding .to the conser-
vator. This notice is necessary both for proceed-
ings pending against the protected person at the
time of the conservator’s appointment ancl for
those initiated against the protected person after
the appointment.

If the estate of the protected person is insol-
vent, the conservator must give preference to
prior claims for care, maintenance and education
of the protected person or his dependents and to
existing claims which are for expenses of admin-
istration. [5-428(c)].

§ 31.03 The Conservator's Liability to Third
Persons

The Code deals directly with the difficult prob-
lem of a conservator’s personal liability to third
persons on contracts, from ownership or control
of the estate’s property and from torts arising out

[«s]
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of the administration of the estate. [5-429],
The content of the provision is identical to the
provision included for personal representatives in
Article 11l.  [3-SCS; see § 19.08]. Under the
Code, the conservator’s estate is made into a
"quasi-corporation™ for purposes of such liability.
[See 3-SOS, Comment]. Accordingly, the conser-
vator becomes an agent of this entity and is liable
not individually but only as an agent would be
liable. More specifically, a conservator is person-
ally liable under the following circumstances: (1)
on contracts properly made in the course of the
estate’s administration only when expressly pro-
vided in the contract or when the representative
capacity of the conservator is not revealed in the
contract. [5-429(a)]; and (2) for torts or for
obligations arising from property ownership or
control only when the conservator is personally
at fault. [5-429(b)]. Third persons may sue
the estate for such claims in the name of the con-
servator in his representative capacity regardless
..ofiifep conservator’s personal liability.  [5-
429(c)]. The conservator's personal liability to
the estate may bo litigated during the third per-
son’s initial action against the estate or in any
other appropriate proceeding such as a proceed-
ing for an accounting. [5—429(d)].

§ 31.09 Duration, Termination and Removal of
tho Conservator

When a minor obtains majority or when the
conservator is satisfied that the protected per-
[545]
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son’s disability no longer exists, the conservator
is empowered and required to terminate the con-
. sewatorship and to pay over and distribute all
funds and assets to the protected person as soon
as possible after the payment of claims and ex-
penses of administration. [5-425(c)-(d)]. On
such a termination, a conservator is required to
account either to the Court or to the protected
person or his personal representative. [5-4191.

Upon a petition by the protected person, his
personal representative, any person interested in
the protected person’s welfare or the conservator,
the Court in its discretion may terminate the
conservatorship. [5-4301. Throughout the steps
of the termination proceeding, the protected per-
son has the same rights and procedural protec-
tions as if it were a proceeding to initiate a pro-
tective order. If the Court determines that mi-
nority or disability has ceased, it may terminate
the conservatorship. Upon termination by Court
order, title to the protected person’s property
passes either to the protected person or to his
successors. The order of court may make the ti-
tle, however, subject to expenses of administra-
tion, for evidence purposes to a conservator’s con-
veyance or to both conditions.

Removal proceedings may be instituted by any
person interested in the welfare of the protected
person. [5-416]. The conservator can be re-
moved by the Court for good cause upon notice
and a hearing, [b-415]. Although.a conserva-
tor may resign his fiduciary office, the resigna-

[550]
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tion does not terminate the guardianship until it
is approved by the Court. The Court is empow-

,cd to appoint another conservator if a vacancy
mcurs because of resignation, removal or death,
if a new conservator is appointed, the successor
conservator assumes the title and 4 powers of
the prior conservator. A conservator who has
resigned or has been removed must account to
the Court. [5—419].

If a conservator desires to end his potential lia-
bility, he may petition for a Court reviewed and
approved intermediate or final accounting [5-
419]. After notice and hearing, the Court's or-
der concerning such an accounting adjudicates up
to the time of the accounting all of the conserva-
tor’s unsettled liabilities to the protected person
and to all his successors subject of course to tho
ordinary time limitations for appeal or vacation.

§ 31.10 The Foreign Conservator

Similar to the'administration of a decedent’s
estate, the administration of a protected person's
estate may require the conservator to administer
property in two or more states. [See § 25.01].
Consistent with its general purposes, the Code
strive? to ease and unify the administration of a
protected person’s multi-state estate.

To accomplish this goal, the Code contains sev-
eral provisions for foreign conservators similar to
several it has for foreign personal representa-
tives. First, a foreign conservator or similar fi-

[551]
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duciary appointed by a court in the state where
the protected person resides may collect debts or
property from persons within the Code state by
presenting to the debtors or possessors proof of
his appointment and an affidavit. [5-431]. The
affidavit must recite that there are no protective
proceedings pending within the Code state and
that the foreign conservator is entitled to pay-
ment or delivery. [Compare 4-201; see § 25.02].
This procedure is available, however, only when
there has been no local appointment.

Second, concurrently or alternately, a domicil-
iary foreign conservator is entitled to exercise all
powers which a local conservator could exercise
merely by filing in a court in the Code state au-
thenticated copies of the domiciliary appointment
and the official bond, if any. [5-432; sec § 31.-
04(12)]. This proof of authority provision was
added by the 1975 Technical Amendments.
These powers specifically include the power to
bring legal proceedings which any nonresident
could bring in the courts of the Code nondomicili-
ary jurisdiction. Similarly, this filing has the
above effect only if no local protective proceeding
is pending and no local conservator has been ap-
pointed.

Because there is nc definition of a "domiciliary
foreign conservator,” the provision is somewhat
unclear. Presumably, it refers to the conservator
appointed in tho state wherein the person protect-
ed is domiciled. This interpretation, however, is

[552]
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potentially inconsistent with the Code's own ven-
ue requirement for the appointment of a conser-
vator. Venue for the appointment of ? conserva-
tor under the Code is based upon the protected
person’s residence or where his property is locat-
ed. [5-403; see 8 27.02(C)]. Residence, al-
though related to the concept of domicile, is not
the same concept. Consequently, this provision
needs further clarification either by alteration or
by judicial construction.

An additional deficiency is that unlike its com-
parable provisions in Article IV, there are no sup-
plemental provisions dealing with the protection
of locally interested persons [see 4-207, § 25.02]
or providing for personal jurisdiction over the
foreign conservator. [See 4-301; §25.031 Pre-
sumably, these deficiencies can be cured by tho
inherent power of the Court over protective pro-
ceeding matters together with the Code state’s

long-arm statute.

mBcw&ral other provisions concerned with foreign
conservators deserve mention. Fhv:, as previous-
ly discussed, any foreign conservator or similar
fiduciary appointed in the jurisdiction where the
protected person resides has priority ever all oth-
er persons to be appointed conservator in the lo-
cal Code state. [5—410(a) (1)]. This provision
greatly protects the foreign conservator in the
administration of the protected person's property
in the local jurisdiction. The Code also attempts
to give extraterritorial authority to a conserve*

UMl i’robl'.a Csdo—M [0'55]



\Y; Pt.

tor appointed under its provisions. Such a con-
servator is given the power to prosecute and de-
fend claims of any nature concerning the protec-
tion of the estate or of the conservator's fiduci-
ary responsibilities in any jurisdiction.  [b-
424(c) (24)]. Although some states may refuse
to recognize this power, it should aid conserva-
tors greatly in administering the protected per-
son’s assets in most jurisdictions.
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Limited Guardianships
for the Mentally Disabled

The emergence of the least restrictive alternative concept
has fostered atrend away front institutionalization and toward
community-based care. A parallel application of the least
restrictive alternative concept isoccurring in the guardianship
area with the increasing acceptance of the concept of limited
guardianship.

Current authorities recognize that overly protective,
traditional guardianship arrangements may put unnecessary
limitations on many disabled persons. Persons under
guardianship are found incompetent and are without the
power to sue, contract, marry, vote and perforin a number of
important legal acts.1However, many disabled personsdo not
require such great restrictions of liberty; they may be
competent to exercise certain skills and to perforin certain
functions without the guidance of a guardian.

Under a limited guardianship arrangement, an
individual's incompctcncy isdetermined for those functions he
or she cannot perform due to adisabling condition. A limited
guaidian is ordered to provide guidance and assistance 'u the
individual only in these specific areas of incompctency. Fcalt
other areas, competency is assumed and personal autonomy is
maintained.

It is clear that by allowing disabled persons to control
their lives to the extent they are capable, community-based
treatment is enhanced. This column briefly summarizes the
current authority and theories supporting limited
guardianships, and notes ongoing legislative efforts to enact
limited gun. Mi.inship laws.

National Policy Recommendations

The notion of limited guardianship has received the
endorsement of a number of national, blue-ribbon panels and
organizations. In 1962, the President’s Panel on Mental
Retardation recommended in its Repoit of.thcTask Force on
Law that:

as much as possible, mentally retarded
adults be allowed freedom — even freedom to
make their own mistakes. We suggest the devel-
opment of limited guardianships of the adult
person, with the scope of the guardianship spec-
ified in the judicial order.1

. UNITED STATES SENATE SPECIAL COM MIT TEE ON
AGING, PROTECTiVI; SERVICES FOR THE ELDERLY
- A WORKING PAPER. 39-40 (.Inly 1977).

2. THE PRESIDENT'S PANEL ON MENTAL RETARDA-
TION, REPORT OF THE TASK FORCE ON I.AW, at 42
(1963).
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The Panel’s Task Force Report goes on to recommend that
“plenary guardianship should be reserved for those who arc
judicially determined to be incapable of undertaking routine
day-to-day decisions and who are found to be incapable of
basic self-management.”-

The American Association on Mental Deficiency
released a position paper in 1973 entitled “Guardianship for
Mentally Retarded Persons” in which the following general
principle was endorsed:

The boundaries of a specific guardianship should -
be specified, taking full cognizance of the social
competencies and limitations of the individual
ward. In other words, the guardian's mandate
should be prescriptive in nature permitting the
retarded adult to act in his own behalf on all
matters in which he is competent.4

While not using the term limited guardianship per sc, this
recommendation embodies the essential aspects of specificity
of guardianship control and recognition of individual
competencies. In general, the AAMD policy statement urges
conservative use of gigrfxfianship and maximum feasible
participation of retarded persons in decisions which will affect
them.

More recently, the President’s Commission on Mental
Health has recommended that:

State guardianship laws provide for a system of
limited guardianship in which rights arc re-
moved. and supervision is provided, foronly those
activities in which a person has demonstrated an
incapacity to act competently.1

The Commission noted that guardianship "is a highly
restrictive method of providing supervision and assistance to
mentally disabled persons .. . ”Aand that "[i]t is therefore
essential that guardianship laws be carefully tailored to avoid
any unnecessary restrictions on the rights of individuals.”7

Finally, the President’s Committee on Mental
Retardation, in its 1976 Report to the President, called for the
availability of a personal representative for every mentally
retarded person who wishes or requires one. Insofar ns this
includes appointment ofa legal guardian, the Report noted the
following:

3. Id. at 43.

4. AMERICAN ASSOCIATION ON* MENTAL DEFI-
CIENCY. POSITION PAPER ON GUARDIANSHIP FOR
MENTALLY RETARDED PERSONS, at 17 (1973).

5. THE PRESIDENT'S COMMISSION ON MENTAL

HEALTH, REPORT TO IHE PRESIDENT, at 43 (1978).
6
7. I<d. at 71.
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m -There is. however, need in many states to im-

.- . prove and refine the laws to preserve to the indi
vidual the exercise of those functions of which h.:
is capable.*

Community Cart and I~sr Restrictive
Formi of Guardianship

There has emerged in recent years a
commitment to providing care, treatment, habilitation, (]
social support for various disabled groups in a comnwmii,
setting. A General Accounting Office report issued inJanim,
1977 found that since 1963 a number of federal law >
programs have been mandated by thecxccutivc, legislate <IIMi
judicial branches of government to prevent the unnccc»,,,
institutionalization of the mentally disabled, and te de\,.|,1(
alternative programs and services in the community.* [|(,
depth of this commitment has been reaffirmed h\ i||-
President’s Commission on Mental Health which complet,.,)
year long study of the nation's mental health program, |,
April:

3n our judgement, people arc usually better off
when they are cared for within their communi-
ties, near families, friends, and homes. Our as-
sessment of the past twenty years shows that pro-
gress has been made toward this end.10

The Senate Special Committee on Aging has condemned (|
destructiveness of institutional! ation on the elderly and |,X
uiged the use of more effective alternatives:

Most elderly persons would prefer to remain in
their homes if at all possible. Many can ifappro-
priate care and assistance arc available. In the
long run, this can prod ice savings for our nation
because institutionalization is the most expen-
sive form of care."

Hie fact of “dcinstitutionalizntion,” which has bunijilu
greater numbers of the mentally disabled back into
community, and the accompanying expansion in typesof v.m.
habilitation, and treatment services, has placed new strain,
existing guardianship mechanisms. Most state guardian,]|||,
laws still emphasize the total decision-making role ot (||M

8. PRESIDENT'S COMMITTEE ON MENIAL RETARD i
710N, REPORT TO THE PRESIDENT - MENTAI f]
TARDATION: CENTURY OF DECISION, at 93 (19?0\

9. THE COMPTROLLER GENERAL, SUMMARY
PORT TO THE CONGRESS - RETURNING THE N1 n
TALLY DISABLED TO THE COMMUNITY: GOYbtuj
Mf-NT NEEDS TO DO MORE, at | (1977), ww w ;,.,,,
in 1 MENTAL DISABILITY L REP. 370 (March-
1977), and at It CLEARINGHOUSE REV. 120 (.June to-,,

.10. PRESIDENTS COMM. ON MENTAL HEALTH,
note 8 at 17.

II. U. S. SENATE SPECIAL COMM. ON AGING.
note 2 at iv.
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guardian,” with the result that the-prevailing guardianship
structure is in many ways more restrictive of personal
freedoms than other forms of individual protection and
assistance (such as self-help groups, advocacy agencies, and
social work services). Consequently, if the guardian isto make
possible .he degree of autonomy, dignity and personal
integrity necessary for successful reintegration into the
community, his role must have clearly set limits.

Limited Guardianship and the Uniform Prohate Code

The Uniform Probate Code, approved by the Uniform
Law Commissioners and the ABA in 1969, constitutes the
most significant comprehensive proposal forguardianship law
reform in recent decades. The Code is based upon a general
principle of unsuperviscd c.-ate administration, and takes the
innovative step of separating procedures for guardianship of
incapacitated persons from those for the protection of the
property of persons under disability (conservatorship or
protective orders)."”

The Code, adopted in significant part by ten slates,14is
liberal and detailed as to the administrative and distributive
powers of conservators and gives the court clear authority to
enlarge or limit the powers of a conservator. The Code’s
guardianship provisions set the powers and duties of a
guardian to be generally the same as those of a parent,
although the court may modify them as may be appropriate.
An important step taken by the Code is the elimination of the
typical incompctcney standard in favor of one hascd on
capacity to make general decisions.

Unfortunately, the Uniform Probate Code is silent on
the following key elements of limited guardianship:

(1) Assessment ofactual mental and adaptive limitations
of the person needing assistance or protection.

(2) Court finding of lack of capacity to do specific kinds
of tasks or to make specific kinds of decisions.

(3) Court order of limited guardianship which specifies
those legal disabilities to be imposed and grants only those
powers the guardian will need in order to act where a legal
disability has bcei. specified.

The purpose of such provisions would be consistent with
the underlying direction taken by the UPC in establishing a
discreet, protective mechanism for managing and preserving
the estates of the mentally incapacitated. The idea of limited
guardianship would simply require all parties to examine at
the start the nature and purpose of the appointment of

17.  ABA Developmental Disabilities Slate Legislative Proj..
A Review of Guardianship Legislation, Table | (January 1978,
(to-be-published manuscript).

11. See. Uniform Probate Code, Art. 5, Pis. 3 and 4.

14. These arc Alaska. Arizona, Colorado, Indiana, Minnesota,
Montana, Nebraska, New Mexico, North Dakota and Utah.
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guardian that issought. Although ndcF'ionai specificity wou.d
be required in the petition and order, the use of limited
guardianship should not he at odds with the general freedom
of the guardian to act independently (once his mandate is
clear) that is a cornerstone of the UPC.

State Limited Guardianship ljiws

Fifteen states currently permit the court to place some
limitations on the powers of a guardian.,J Generally, this is
discretionary on the part of the court. Of these states, five,
Idaho, Maine, North Carolina, Texas, and Washington, have
enacted formal limited guardianship laws which require a
court to specify the legal disabilities and the restrictions to be
placed on alimited guardian's powers.Limited guardianship
bills arc currently being considered in the legislatures of
Alaska, Connecticut, Florida, Illinois, and Pennsylvania.l

Existing limited guardianship laws arc quite similar in
most respects. For instance, petitions for limited guardianship
must usually set forth the nature and degree of any disability,
the specific protections needed and limitations of rights
required, and the term of limited guardianship requested. The
court is required to order an outside investigation or
evaluation by a physician, multidisciplinary panel, or
designated agency, upon which it will base its decision as to
whether a limited guardianship is appropriate.

An important characteristic of the court's order of
limited guardianship is that incompetence is not presumed
except insofar as a specific legal disability has been imposed.
Also, the existing laws allow restriction of decision-making
authority on issues pertaining to both property and personal
affairs. The legislative purpose is generally to “encourage the
development of maximum self-reliance and independence in
the individual"1l needing limited guardianship services, and
appointment of a limited guardian is to occur only "as is
necessary to promote and protect the well-being of the
individual."19 Those states now considering limited
guardianship laws arc reviewing hills containing comparable
provisions.

15. These arc Florida, Itinlin. Maryland, Michigan, Minnesota,
New York. North Carolina, South Carolina, South Dakota,
Texas. Virginia. Washington, West Virginia, and Wisconsin.

16. 1976 Idaho Session lLasv.s. Ch. 134; 1978 Maine Session tams,
Ch 627; 197/ N.C. Session laws. Ch. 725 (2 MDI.K 194);
1977 Texas (ten. Laws, S.11. 699; Wash. Rev. (‘'ode £11.88.010
(Is>75 Sttpp.).

17.  Atasku IL.It. 2a5 (introduced February 21. 1977 and carried
over) and Il Il. 63 (introduced January 17. 1977 and carried
over); Connect! lit Raised Committee Kill 5541 (February
Session 1978); Florida 1111 1233 (1978 Session), Illinois
S.1l. 752 (introduced March 16, 1977, passed the legislature
on June 30, 1978, and currently awaiting the governor’s
approval); Pennsylvania 11.11. 2162 (introduced March 15,

;e 1978).
18. 1977 Tex. Gen laws. S.Il. 699.
19. 1976 ldaho Session Laws, Ch. 134.
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During the past decade national and international atten-
tion has been focused on the issue of guardianship. The idea
that there must be someone formally responsible for protecting
those individuals lacking mental capacity to safeguard<their
own interests was established and expressed long ago. Yet to-
day there is widespread dissatisfaction with guardianship., the

* o
mechanism which has been developed fosr implementing this idea.

Guardianship as presently provided for in state laws has proven

largely ineffective in meeting the needs of the mentally handi-

capped. )

There are many reasons for the present increasing concern
over, guardianship laws. In earlier times the position of men-
tally impaired individuals was not unlike that of slaves, serfs,
peasants or poor persons. In each case the individual occupying
such status was cast in an inferior position and was deemed to

oo

have fewer rights than other people. Often the mentally im-

paired were exploited or neglected without recognition of their-

special needs.

m

For the most part, guardianship laws were geared toward
the property of persons considered incompetent, and very little

was provided in the way of helping the individual himself. The



tagc of, or otherwise wasting, his or her estate. As such,
relatives and other interested parties were the principal bene

ficiaries. Protection of the individual was largely ignored

and left, to the state without any guidelines.

Since the time when guardianship laws first cameinto be-
ing, many changes have taken place in society. Today it is
recognized that second c.lass citizenship should not be given
to anyone merely because of social,, economic, or mental status
Each and every citizen has a right to participate- to the full-
est extent in society. With increased, scientific knowledge
and our corresponding awareness of the mentally impaired and
their problems, there has been a concerted effort to remold
guardianship into a more useful andpositive device. Guardian-

ship is a legal instrument that canfacilitateethe fullest pos

sible participation of many handicapped individuals in society

Guardianship is no longer being viewed solely as a pro-
perty preservation device.. While protective aspects of guar-
dianship still exist, new emphasis is being, placed on the dc-
vclopmcntal and habilitative aspects .inherent in a guardian-
ship relationship. Under the new concept of guardianship, a
handicapped individual can realize his or her potential to the

fullest possible extent. Therefore, tho supportive role of a

m



guardian is os important, and in some cases may be more impor-

tant, than the protective functions.

However, before considering guardianship, it is important
to realize that a retarded person who needs services does not
necessarily need a guardian. sAssistance from citizen and le-
gal advocacy groups, in conjunction with personal counseling,
may provide sufficient guidance and advice to eliminate the
need for a guardiari. Friendship and support through voluntary

and service organizations should be encouraged.

Altho.ugh. guardianship when needed holds many promises,
few have been realized .to date. This results from the fact
t.jnt most guardianship laws were drawn‘many years ago and have
not been revised to reflect the new concepts. The vast major-
it-y of existing laws provide basically that the guardian has
complete power to impose his advice or desires through the de-
cisions he makes on behalf of the other person. The ramifica-
tions of this overprotcction are that social growth and adapta-

tion arc stymied while legal rights arc glossed over.

I*  WHAT IS GUARDIANSHIP?

Guardianship is a legal mechanism for substitute dccis-

ion making. A guardian is a person lawfully invested with
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the power and charged with the duty of taking care of another
person. The individual for whom a guardian is appointed is
generally called a ward. As a result-of some peculiarity of
status, or defect of age, understanding, or self-control, a
ward is conside.red incapable’of.administering his or her own

affairs. Guardianship may extend to the person’s activities,

[

his property, or both. *

Each state has employed a variety of terms to describe
the legal relationship between a guardian (i.e., the compe-
tent person, to whom care- and control is' entrusted) and a ward
(i.e., an "incompetent" p rson who is unable to manage person-

nel and/or financial affairs because of age minority or dis-

ability) . The 'competent” person in the lav/ i.s known as a
conservator, a tutor or a guardian. The term "incompetent
person” may include those individuals described as "insane,"
"lunatics,” "idiots,” "imbeciles,” as well as “alcoholics,”
"habitual drunkards,” the "old-aged"” or those of "advanced .
age," "improvident,” "spendthrifts,” "drug users”™ and the

"physically disabled.”

o *

Since many of our country's guardianship laws were writ-

ten in tho late 19th and early 20th centuries, when most in -

dividuals lacked knowledge and understanding of the mentally



ill and mentally retarded persons, it is therefore not cur-
prising that such labels were used. The primary concern is
the fact that many of these antiquated and sometimes deroga-

tory terms still remain in the lav/s of many states.

I1. TYPES OF GUARDIANSHIP

Today, the most familiar example of a guardianship re-
lationship is the one between parent and child; a parent is
considered‘a child's natural guardian. The parent's author-
ity is limited to personal custody of the child and docs not
include control over the child's real property. The natural
guardian relationship terminates when the child reaches age
10, ,or the age of majority in the-particular state. M ost
states have statutes which provide for the parent appointing
a tcstnmenriry guardian through a will. If the parent dies
before the child reaches the age of majority, the testamen-
tary guardian assumes the authority of a natural guardian
for th:at child. x .

The focus of this booklet, however, is not natural guard-
ianship but guardianship by law, which involves a guardian/

ward arrangement sanctioned and supervised by the courts.



Any competent adult can petition the court to establish a
guardianship for someone alleged to be incompetent. A ju-
dicial determination of the prospective ward's incompetency

or incapacity generally is required before a guardianship

by law is granted.
%

The test for incompctency or lack of capacity is pro-
vided by state statutes and provisions varying from state
to state. Typically, thes*e statutes provide the judge with
only vague criteria for determining individual Competency.
Little distinction s madé between aoiult classifications.
Thus, tho alcoholic.and mentally retarded persons may be
treated identically. The purpose of the court proceeding
is to determine only whether the adult is suffering from
an incapacity. There has been almost no recog‘nition that
individuals have varying levels of ability in handling their
personal and financial.affairs. In most states, the guard-
ianship established by the court can be terminated only upon
the ward's return to full competency as determined by statute.
This must bo changed to take into account a person's function-
ing capabilities. Guardianship should not .be total; rather it

should be structured to individual needs, periodically Reviewed

and revised as needed. ..



A# ESTATE AND PERSONAL GUARDIANS . *

Most state laws recognize two basic classes of guard-
ians: the guardian of the estate and the guardian of the
person. A guardian of the estate is entrusted with the con-
trol of the ward's property. This person is responsible for
managing the ward’s financial assets. In some state statutes,
this type of guardian is called a conservator. A guardian of
the person has the right of custody of -the ward and control
of personal affairs. For example, this person could select a

v;ard*s residence, determine an educational program and secure

medical care.
B * GUARDIAN AD LITEM

The guardian ad litem, by protecting the wardls legal
rights, occupies a vnique position. It is the duty of the
guardian ad litem to defend the ward and assert his rights
in the courts, whether the ward is the person bringing suit
or is being cued or prosecuted. Historically, this type of
guardian was appointed to represent minors in a court of lav/,
but a number of states now provide for the appointment of a

guardian ad litem for an adult ward.



This kind of guardian has no right to interfere with the
ward's person or property. Furthermore, though the guardian
ad litem 1is appointed to insure that the ward's best interests
arc advanced and protected,, the guardian ad litem is not a sub-

stitute for legal counsel. The need for an attorney to pro-

vide legal representation and assistance is still present.

. SCOPE OF GUARDIANSHIP AUTHORITY
A. GENERAL GUARDIANS

Traditionally, courts, upon the finding of incompetencv,
have appointed a general guardian. The general or plenary
guardian is granted nearly complete authority over both the
wardr'cs estate and person. General guardianship is the broad-
est: and most comprehensive noninstitutional mechanism for
control. The ward under a general guardianship is deprived
of exercising the most basic and fundamental legal rights
and decisions that all of us take.for granted. W hile gen-
cral guardianship serves a protection function, and does so
in a less restrictive way than total institutionalization,

it has serious shortcomings. It completely fails to take

into account that the vast majority of mentally impaired



individuals ore capable of making decisions independently.
The potential for independent living 'and normalization is

greatly diminished under general guardianship.

B«. LIMITED GUARDIANSHIP

- - * e,

The concept of limited guardianship has come about
.only recently. As mentioned previously, general guardian-
ship whereby the guardian is literally given complete con-
.trol over the ward, has been the rule among the various
states. The possible adverse consequences of overprotect-
ion by a general guardian have served as an impetus for
some progressive state legislatures to enact laws provid-
ing for limited guardianship.

A

Basically, a limited guardian has only those powers ex-
pressly given by the court. Limited guardianship is a re-
sponse to the fact that every individual is different, pos-
sessing his oz her own unique abilities and disabilities.
Limited guardianship laws require the jud"c to tailor the

guard’ianship program to individual needs.

Limited guardianship is in essence a refinement of an-

tiguated guardianship concepts. instead of txansfcring



total or near total power of the guardian as a substitute
decision maker, this type of guardianship limits the guard-
ian's power. Given that the vast majority of mentally im-
paired individuals arc capable of making decisions indepen-
dently on some matters and with advice and assistance on
otlicrs, general guardianship is overly restrictive and can
lead to repression and dehumanization among thDse individ-
uals. In contrast, limited guardianship can enhance the
functioning capability of the individual and his or her

potential for independent living. ..

(AVAS GROUP GUARDIANS

Many states have made provisions in their statutes for
some type of group, agency or other organization to serve
as guardians. This group appointed guardian generally has

the same function as an individual guardian.

VJhiiJe group guardians offer certain advantages, there
arc significant drawbacks to their appointment. Groups and
institutions arc, by their nature, impersonal and sometimes

rigid in dealing with tho problems of individual wards.

- 10.



Guardianship necessarily demands what In perhaps the most
personal of human'relationships — the exercise of one's
decision-making ind individual rights by another individ-
ual or group. Recent exposure of the impersonality and
delmmanizing aspects of mental institutions should provide
sufficient warning that individual human needs cannot ef-
fectively be administered on a large scale institutional
basis. Personal interaction between the ward and the guard-
ian is a prerequisite to the ward's mental and social func-

tioning and growth.

A more serious criticism of group guardianship revolves
around potential conflict of interest. If the group acting
as guardian is alr.o responsible for providing the non-guard-
ian types of services to the ward, there is an inherent con-
flict of interest. The group as a guardian must strive to
see that the ward*s needs are being met to the fullest ex-
tent possible by the service agency. If the group guardian
and service agency are one and the same, this become diffi-
cult, if not impossible. A ward should never be exposed to
this potential conflict; thus groups which are also service
provide.rs should never serve as guardians. Similarly, there

are some persons who should not be considered as guardians

because of this same conflict of interest. These include a



person who is performing some professional or other remuner-
ated service for the ward, e.g., attorneys, physicians, teach-
otsf etc., or someone who is employed in one of the service

systems in which the ward is enrolled.

Possible advantages of having groups serve as guardians
include efficient administration, greater expertise, and the
continuity of the group itself. The accumulative experience
of the group, serving in the role of a guardian, should theo-
retically make'the group more efficient,, responsive and at-
tuned to pa.rticular problems faced.by wards. Furthermore,
v/iidcspread public knowledge of the availability of such groups
as potenti'al guardians reduces considerably the serious prob-
lem some parents, individuals, and courts face in finding a
willing and capable guardian. These advantages of having
groug)s function as guardians are. however, far outweighed if

the disadvantages mentioned previously are not first elimi-

nated.
A. PUBLIC GUARDIANSHIPS

The concept of public guardianship’originated in Minne-
sota and has since been adopted by other states. Under this
plan, a state agency or its representative serves in the ca-

pneity of a guardian.
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To date, no state has’successfully implemented public
guardianship. The major problem is that the public agencies
designated to serve as guardians arc the same agencies re-
sponsible for providing other types of services. What hap-
pens, in the words of one observer, is that "the agency over-
sees itself and evaluates its own decision.” Past experience

and the conclusions of studies by the President's Panel on

Mental Retardation raise serious doubts as to the wisdom of

public guardianships.

If public guardianship is to work, it is necessary that
built-in control mechanisms be developed. The agency provid-
ing guardianship services would have to' restrict its role to
those services and remain as independent as possible from all
other departments of government. Theoretically, this may be
possible, but in reality the interrelatedness of governmental
departments and their reliance on a common funding source

have made this impossible to date.
B. PRIVATE GROUP GUARDIANSHIP

Chartered non-profit organizations and private specially
organized groups also are capable of serving as guardians in
some states. These types of guardians offer the same advan-
tagcs as group guardianships, “lie primary drawback of this

type of guardian again centers around the potential conflict

. 13.



of interest problem. There exists a possibility that a guard
ianship relation may continue unnecessarily, especially when

additional income or appropriations are involved.

To summarize briefly, it is imperative' that any individ-
ual, group, or agency acting as guardian be carefully selected
have limited and carefully circumscribed powers, and be sub-

jected to strict accountability procedures.

V. WIIAT ARE THE LEGAL CONSEQUENCES OF GUARDIANSHIP

FOR THE INDIVIDUAL

(The following list is a general summary of how guardian-
ship affects specific rights and how these Ilimitations of
rights should be scrutinized. Because each state has its own
laws, the list may not be accurate in all cases for all
It is merely provided as a summary of how certain right
affected by the appointment of a guardian in most state
specific information for a particular state, that stcite

must be consulted.

Right to Enter into Contracts. An adjudication of

incompctcncy has the appointment of a guardian as



on immediate consequence. If a guardian of the
estate or a general guardian is appointed, the
guardian has tho power and duty to manage the
ward's financial affairs.” Traditionally, the
ward has'not had the right to enter into a con-
tract- Consequently, any such contract is void-
able. However, in applying the progressive con-
cept of limited guardianship, the judge should
specifically determine to v/hat degree the indi-
vidual's impairment affects his ability to enter
into, contracts and grant the guardian powers com-

mensurate with those disabilities.

Right to Make a W ill. The legal effect of gen-
eral guardianship or guardianship of the person
on a ward's ability to make a valid will has been
treated in two ways in law. One line of cases
holds that adjudication rf incompetency creates
a presumption of testamentary incapacity. The
predominant and preferable line of cases indi-
Cates that incompctcncy is only a part of the
evidence availabl*e to the court in determining
whether the ward possessed the needed testamen-

tary capacity at the time the will was drawn.
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Right to Marry nnd Have Children. Decisions re-
lating to marriage and procreation arc fundamen-
tal rights protected by the Fourteenth Amendment
and the right to privacy. Nevertheless, there are
divergent opinions offered by the courts regarding.
a ward's ability to marry. One holds that if a
ward cannot contract,'he or she-cannot enter into
a marriage; however, such decisions can be quest-
ioned under the evolving constitutional analysis
of fundamental rights. The other holds that the
appropriate test to determine eligi.bility for mar-
riage is the individual ward's soundness of mind
at the time of proposed marriage, similar to the

test applied to anyone else seeking to marry.

*The right to procreate includes decisions concern-

ing sterilization. Some states still permit invol-

untary sterilization of an individual who is men-

tally re* nrdod but recent cas:-«. indicate such
statutes must provide strict procedural safeguards
and. strictly defined standards based upon a com-

polling state interest. The trend, moreover, has
been away from the involuntary measures toward
allowing only truly voluntary sterilizations.

Courts continue .to wrestle with the question of

-1G -
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who may give consent to the sterilization of an
adjudicated .incompetent; the direction' of many
courts, and a direction which would seem to be
constitutionally required, is that substituted

consent to sterilization is not permissible.

Right to Vote. Louisiana denies adjudicated in-
competents the right to vote and hold public of-
fice. In other states, voting requirements are
established under voter registration laws which
may state that "idiots™ and the "insane" cannot
vote. The use of language like "imbecility"'

and "idiocy"™ in guardianship statutes has caused

confusion reqarding th” right to vote and may re-
sult in the denial of the ward's voting power.

e Again, in applying the concept of limited guard-
ianship, a judge should make specific findings on
this issue and should only restrict this fundamen-
tal right when absolutely, required by tho individ-
ual's impairment.

Right to Access to the Court and Civil Liability.

Some guardianship statutes give the guardian the

right to sue or defend legal action on behalf of
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a ward. In other states, the status of wardship

e 'is used as evidence of the ward's, inability to un-
derstand the nature and consequences of personal
actions or to sue and be sued. This should be left

to the judge's determination given a.specific indi-

vidual.

Right to Obtain a Motor Vehicle Operator's License.
In most states, the motor vehicle code establishes
the physical and mental capacities an individual
must have to operate a motor vehicle. Having been
judged incompetent, a ward may be prevented from
obtaining a driver's license by the guardianship
arrangement. Preferably, this should occur only
»if a judge finds the necessity of so ordering.
Right to Medical Treatment. Kearly all states
provide, cither in guardianship statutes or in
statutes concerning consent to surgical proce-
dures, that a guardian of the person or general
guardian can give consent to hospit:sl)ization or
surgery on behalf of a ward. This should only

extend to routine procedures, however, since

some courts have recently held that fundamental
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rights cannot be affected through the use of sub
stitutcd M oluntaiy” consent. This would apply
to a range of activities varying from voluntary
commitment to an institution, to consent for

procedures such as abortions or human experiment

tation.

Right to Hold or Convey Property. Guardianship
of the estate or general guardianship gives the
guardian the right to hold or convey real prop-
erty of the ward. In most instances, the guard-
ian needs approval from the court before acting

on the ward’s behalf.

The denials of civil rights which follow when
guardianship is granted by the court are the le-
gally definable consequences of a judgment of
incompetency, but are these s» '.ere restrictions
on personal freedom always necessary? What
should a guardianship program do for mentally

retarded individuals?
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VI. ARE PRESENT GUARDIANSHIP LAWS UNNECESSARILY

RESTRICTIVE OR STIGMATIZING?

/lalthough a variety of guardianship laws have been writ-
t
tenf the major shortcoming of most of them is a failure to
recognize that a ward is an individual who has specific abil-

ities and needs which change with time. Most statutes pro-

vide the court with only one alternative when the need for

guardianship is considered: the judgment of competency or
incompetency. This provision often leaves concerned parents
.and courts .in a difficult dilemma. Is it better to risk the

dangers of total legal independence or to provide assistance
through a general guardianship \tfhich restricts most legal
rights? A mentally retarded adult who cannot appreciate the
signlificance of large sums of money might very well lose the
right to sue someone, drive a car, or vote, in the process
of being "helped™"™ through guardianship. Several states have
moved to remedy this shortcoming by establishing limited
guardianships and a system of community support services.
Under this system, the individual ward is neither socially
labeled nor legally viewed as an incompetent person and is
still able to make many fundamental decisions.

Guardianship laws must start from tho premise that wards,

like all other persons, arc entitled to their personal freedom

. 20.



to the fullest extent that is consistent with their abili-
tics. Ovcrprotcction is a constant threat. Merely because
a retarded person needs some form of assistance does not
mean that he or she needs a guardian. Personal counseling,
friendship and support on a voluntary basis may supplant the

need for any type of guardian.

. &

Ideally, habilitation and not punishment should be the
goal of any guardianship system. It should provide for ‘the
development of self-sufficiency in the ward and eliminate un
necessary-dependency on others. The role of the guardian is
critical in accomplishing this goal.« The guardian must exer
cisc properly limited, but appropriate,’” control so that the
ward can moot situations without being overwhelmed by them.
At the same time, new opportunitcs for growth and j.ndepond-
cncc must be offered. The underlying goal of a guardian
should be to do everything possible to help the ward stand
on his own feet in all respects. Only in this manner can

the principle of normalization be accomplished.

Historically, individual guardians of the person were
appointed by the court and charged with the care and custody
of the ward- It appeared that the gvardian’s only duties

were to ensure that the ward was fed, clothed and sheltered.



An individual cannot survive if these basic biological or
instrumental needs are not met. However, if all the per-
son’s instrumental needs are provided by others, the result
in nothing more than custodial care. To encourage self-suf-
ficiency in the ward, the guardian should provide access to
appropriate education and training which will enable the per-

sons to meet these needs to the maximum degree.

Guardianship programs are incomplete if the guardian's
duties are f\ulfilled at’this point.- In addition to instru- e«
mental needs, everyone has interpersonal needs which are emo-
tional, or expressive, in nature. These include the need
for friendship, the need to give and receive love and the
need to develop a sense of self-esteem. The conscientious
guarldian must be aware of these humarl requirements and pro-
mvide opportunities for their realization, particularly be-
cause of the loss of self-esteem which can occur when a per-
son is adjudged "incompc, vnt". The stigmatizing label of
incompetent and the accompanying restrictions on personal
freedom associated with general guardianship can seriously
affect the ward's self-image. The guardianship program
which is unnecessarily broad in application can create in

the ward a sense of alienation and rejection. This atti-
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fcudc can happen easily when guardianship is sought and used

as a device for controlling social behavior rather than pro-

tecting or ensuring legal rights.

In most instances, families of disabled persons have
been faced with the difficult decision of abandoning all
legal responsibility for their offspring or seeking "all
or none" guardianship. Despite the weakness in systems
v/hich cause their children to be further stigmatized and
unnecessarily denied legal and social standing, many fami-
lies have opted s.or guardianship. The parent concerned
with a child's welfare has not been given sufficient al-
ternatives which would allow control when necessary and
normal development when possible. Guardianship itself
must be restructured into a more sophisticated device

geared to the particular ward's needs-and abilities.

Tho majority of guardianship statutes can also be cri-
ticized for their failure to include provisions for the fu3
fillment of the ward's instrumental and expressive needs.
These statutes were designed to protect an "incompetent” from
society and from himself, not to encourage individual growth.
Guardianship programs arc necessary but they should be de-
signed to assist individuals who currently cannot cope with

the variety and complexity of their daily lives.



The type of guardianship program selected and the indi—
vidual charged with its implementation, are important because
they have a great impact on the legal, emotional and social
life of the ward. An adaptive approach must be developed
when writing and revising guardianship statutes. Comprehen-

sive, yet flexible, provisions should be included to allow

for different and differing individual needs over time. They
should recognize that development, not protection, 1is the
plan's objective. Tho guardianship program should be viewed

as a legal tool which ensures the individual's integration

into society.

VIl. TIHHE APPOINTMENT OF A GUARDIAN
q-l * L4
A. APPOINTMENT UNDER EXISTING LAWS
Under most state laws, guardianship proceedings are ini-
tiated by petitioning the appropriate court. Typically, the

probate or family court where the. proposed ward resides hand-

les the proceedings. A written petition is required. It
should set forth all necessary facts, name the person propos-
ed to be guardian and his or her consent to be guardian. Us-

ually the petition must be verified and contain at a minimum

the* following facts: the person's need for a guardian, the
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court’s jurisdictional basis, and the qualifications of the
person to be appointed. In addition to filing the petition,
notice of it must be given to certain persons, including the

proposed ward. A fter this is done, a date is set by the

court for a hearing.

The purpose of the hearing is for the judge to determine
whether there is need for the appointment of a guardian. This
determination is made on the basis of evidence presented con-
corning the individual's condition. While the lav; of the stat
where the proceeding occurs is applied, more often than not,
it will not provide specific standards or criteria to be used
by the judge in making his findings. Generally, the judge wil
ask a fev; questions concerning the proposed ward and will re-
ceivle reassuring answers from the attorney or other interested
persons. The usual result is that a guardian is appointed wit
out a careful evaluation being made of the ward's abilities or
needs. In the wunlikely event that a petition is opposed, the
court must delve more deeply into the need for a guardian and

the best alternatives available.

Once the court has decided to appoint a guardian, letters
of guardianship arc issued to the designated guardian. The

appointment made by a court with proper jurisdiction cannot



be set aside or questioned by another court except for fraud
or by. a direct appellate proceeding. -Tﬁe Aourt h.aving made .
the decision may, however, later alter or revoke the appoint-
ment. A fter appointment, the guardian is subject to judicial
supervision by the appointing court. This court may at' any
time issue orders, compel obedience, or even remove the guard-
ian for failing to carry out responsibilities to the ward or

for not acting in the ward's best interest.

* While the foregoing is a brief overview as to how guard-
ianship is provided by most state laws, it is not to say that
the procedures and requirements are satisfactory or even in

accord with modern day constitutional requirements.
B. DEFICIENCIES IE THE APPOINTMENT PROCESS

Most existing guardian “hip laws can be traced in origin
back to the days of the feudal period in England. During that
era, the King assumed the protection of all people who were
unable to protect their own interests. The King, through the

Chancery Court and the Chancellor, assumed supreme guardian-

ship over these persons. In effect, the Chancellor acted as'.
a substitute father and was to function "as a wise, affec-

tionate, and careful parent.”
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As substitute parent, the Chancery Court employed the
doctrine of equity, meaning that decisions could be based
on fundmcntal fairness rather than stri;:t rules of lav;. In
essence, equity means to interpret the lav; according to the
spirit rather than the letter of the lav;. It allows a court
'to provide remedies that are not available under a strict ap-

plication of the lav;, giving it greater flexibility.

Due to the equitable nature of guardianship and its pa-
ternalistic aspects, many states viewed it solely as a benev-
olent action. Consequently, very vague laws allowing for the
expeditious app*ointment of guardians were enacted.. Little

attention was givon to the possible adverse effects result-

ing when a guardian was unnecessarily appointed.

Today there is a growing awareness that unnecessary or
ovcrprotccLivec guardianships carry consequences that are
equal to, or in some cases greater than, a criminal convict-
ion. While .-he alleged criminal, who faces a determinate
punishment, enjoys the presumption of innocence and detailed
procedural safeguards, the alleged incapacitated person is
subject.»ed to a deprivation of liberty without similar proced-
ural protections. However, despite the fact that most exist-

ing guardianship laws arc morally and legally unsatisfactory,

the concept itself is still viable and must not be discarded.



Guardianship is a useful device for many handicapped individ-
uals who arc unable to effectively act in their own behalf
and who require some type of assistance to protect and effect
the exercise and enjoyment of their individual rights. It is
widely recognized that guardianship services are very impor-
tant to the well-being of many individuals and that the shite,
by providing for the appointment of a guardian, serves an im-
portant role. Yet, the state's interest in providing these
services, no matter how benign or paternalistic, must be lim -
ited so as to recognize the basic human and constitutional
rights of individualsaséerted to be#-inneed of aguardian.
Both theindividual's right to avoid unfairrestrictions of
his or her fundamental liberties and the state's power to
provide these services must be protected and balanced. Guard-
ianship services must be available without unnecessary delay
o- cumbersome procedure. The state's power to provide these
services must remain intact and operable while respecting and
protecting individual rights.

C. INNOVATIVE CONCEPTS

The movement toward community integration, grov/ing con-
cern for protecting and ensuring individual rights, and the
development of community services has given impetus to the

development of new guardianship strategies. In the past dcc-
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ade, a few states-have begun to revise and/or make additions

to existing statutes, or propose new guardianship statutes

which relate more specifically .to mentally retarded individ-

uals. Changing perceptions of mental retardation have had a
positive impact on the wording and intent of these laws. Leg
islatures are increasingly aware of the need to develop guard

ianship programs specifically for retarded persons.

The prin

ciples on which innovative legislation are based include the

following:

There are varying degrees of mental retar-
dation. Although mentally retarded, an in-
dividual may have sufficient ability to at-
tend to himself and his personal affairs.
For such persons the institution of guard-
ianship must not be invoked..

*Mentally retarded persons must be assumed
to have full human and legal rights and
privileges. The mere fact of retardation
must not be in and of itself sufficient co
remove rights by appointment of a guardian
or otherwise.

Merely because a mentally retarded person
is in need of various forms of assistance
does not mean a guardian is required. In
addition to the institution of formal
guardianship, parallel services, such as
personal counseling, should be available
to retarded individuals who may not re-
quire formal guardianship if appropriate
guidance and advice is provided on a con-
tinuing basis.

Merc intellectual ability or disability s
an inadequate determinant as to the neces-
sity for guardianship, an intellect does

not necessarily correspond to social adap-



These

tation. Determination of the need for guard
ianship must be a process considering both
intelligence and functioning ability. Be-
havior is the crucial determinant.

An adult is presumed legally capable of di-
recting his or her personal life unless a
court determines otherwise through guardian-

ship proceedings.

Jn those instances in which the retarded
person is unable to manage himself or his
personal affairs, a suitably designated
guardianship program must be arranged.

Guardianship of a mentally retarded person
should be viewed positively as a means of
implementing rights and opportunities with
as much participation by the retarded ward
in all decisions as is practical. The un-
derlying goal of a guardian should be to
do everything possible to he]lp the retarded
v/iard be self-sufficient in. all respects.

M entally retarded persons must bo allowed

freedom — the maximum freedom consistent

with their abilities, even frc-.-r.iom to make
their own mistakes. Guardianship must be

designed to fully wutilise the retarded per-
son's abilities and capabilities. Limited
guardianship with the scope’of the guard-

ianship specified in thr judicial order is
preferred.

The guardian’s role as advisor and personal
advocate of the mentally retarded ward must
.transcend the role as manager of the estate.
The welfare of the retarded person, not of

the estate, must determine the legal and so-
cial provisions.

principles (found in House Hill No. 151G of

State of Pennsylvania, 1973) contain a recognition of

the consti

the

some of

tutionally*based rights which should be guaranteed

in any guardianship program. Other provisions necessary to

effective

updating of guardianship law*: are discussed
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VIII. DUE PROCESS OF LAW

Since an adjudication of incompetency or incapacity can
have serious adverse effects on an individual’s ability to
exercise many, if not all, civil and legal rights, certain
procedures must be followed. These rccjuircments are mandated
by the due process clause of the United States Constitution.
Basically, due process of law does not embody a fixed set of
legal procedures and standards; rather, the specific require-
ments of due process vary depending upon™ the importance of

the interests involved.

Although tho Supreme Court has yet to consider the full
impact of the due process clause on guardianship procedures,
its idecision in other related areas would seem to require the
revision of most, if not all, existing guardianship lav/s. Re
cent court decisions in the juvenile and mental health area:-
have mandated that whenever a person may be subjected to the
loss of liberty, no matter how benevolent the state's motives
certain procedural safeguards must bo followed. Specifically
the Court has required notice, hearing, the right to counsel,
and the opportunity to be heard and to present a defense. It
is submitted that these are minimum requirements which should

also be met in the area of guardianship.
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Tho following is a cursory outline of the major due pro-
cess procedural.safeguards as they would apply to guardian-
ship. The list is not all inclusive; it merely provides those

major protections which arc lacking in most existing guardian-

ship laws.

A. WIHAT pkocrss is duf, in guardianship?
1. Notice and Hearing

At a ininxmun, due process requires/ that deprivation of
liberty be. preceded by notice and oppo*frtunity fcr a hearing
appropriate to the nature of the case. .As mentioned pre-
viously/ all legal guardianship statutes recognise that some
typcd of notice and a hearing must be given before a guardian
can be appointed. Typically/ these statutes require only
that, tho proposed ward be notified of the time and date for
a guardianship hearing. This policy is grounded on the as-
sumption that guardianship is essentially a benevolent action
on the part of the state and that relaxed/ informal proced-
ures are most appropriate.

because of the serious deprivations of liberty v/hich
guardianship may entail, it is submitted that the following

form of notice and hearing be provided.
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The notice given the proposed ward should be sufficient-
ly specific to adequately inform him or her of the character
of the proceedings and the serious legal implications that
can arise from appointment of a guardian. Meaningful notice,
at the very minimum, would require that the individual be
given the petition filed for the appointment of a guardian,
names of all persons who will testify in the proceedings,
notice of the allegations and other bases upon which the
need for a guardian is asserted, and, finally, notice of
the specific issues to be treated in the guardianship pro-
ceedings and the standards that will be applied. In short,
notice must be sufficient so as to appraise the individual
of the' seriousness of the proceedings ar.d to allow him or
her a meaningful opportunity to prepare for a hearing.

|

Notice of the foregoing will not unnecessarily delay
or add to the expense of guardianship proceedings. Further-
more, only with this type of notice will a potential ward br
in a position to effectively challenge the proceedings. As
early as IftG3, tho Supreme Court stated, "parties whose rights
arc to.he affected are entitled to bo heard; and in order that
they may enjoy that right they must first be notified." Dald-

Xv+ v* co u*s* 223, 233 (IfiG3) .
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Even though tho appointment of a guardian may mean that
tho ward is denied the rights Americans consider fundamental,

most states do not guarantee the mentally impaired individual

the right 'o counsel. This reluctance can be traced once

again to the paternalistic origin of guardianship. When most
laws were written, it was felt that there was no need to make
guardianship into an adversarial process. Instead, the judge

mwould act as a wise parent acts in seeing that justice was
done. The problem with this approach is obvious. W ithout
representation for the proposed ward, the only evidence like-

ly to come before the court is that of the petitioners.

* Notice and the opportunity to be heard are of little
value if the alleged incapacitated person is denied tho as-
sistance of counsel. In juvenile proceedings, the Supreme
Court has stated that a child whose liberty is in question,
"needs the assistance of counsel to cope with problems of
law, to make skilled inquiry into the facts, to insist upon
the regularity of the proceedings, and to ascertain whether

lie has a defense and to prepare and submit it." In re Gault,



3. lv*crht to a Fair and Impartial Hearing

The fundamental rcqu5.site of due process is the right
to be heard. All stat.e.s ha\{e some type of procedure where-
by a judge hears evidence as to the alleged incapacity of
the potential ward. In most instances, however, this hear-
ing is merely ex parte, meaning that the only evidence pre-
sented and heard is that of the petitioners. Thus, the
judge may be exposed to only one side of the story; that is

only the proposed ward's alleged incapacities will be pre-

sented, while his capabilities are.ignored.

To protect an individual from being unnecessarily de-
prived of legal rights resulting from the erroneous appoint-
ment of a guardian or the appointment of a guardian with

overly broad powers, the following should be provided;

a. Presence of the Person.
The allegedly incapacitated person should

be present at all stages of all proceedings,

b. Pight to Confront and Cross Examine V7itnesr.cs
and to OCfcr Evidence and Testimony.
before any findings arc made as to the need

for guardianship, the proposed ward, through
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his attorney, should be given the opportun-
ity to confront and to cross- examine wit-

nesses against him and to offer evidence in
his own behalf, including the testimony of
witnesses. Only by the use of this process
will the judge be in a position to make an

intelligent decision as to the individual's

»

capacity.

The court should also be required to avail
btself of the expertise of behavioral sci-
entists. A comprehensive clinical evalua-
tion should be undertaken covering medical
psychological, educational, social and vo
cational factors. This-evaluation should
be utilised in determining the need for

guardianship services

The Kcquircmcnt That There be Clear and Con

vincing Proof of Need for Cuardianshio Ser

That the fact-finder may commit error is
a risk of any litigation. In a guardian

chip proceeding, the questions involved



arc primarily subjective, concerning the
subject”"s mental condition and capacity.
Such subjective determination cannot or-
dinarly be made with the same degree of
certainty that might be achieved where
purely objective facts are in- issue.
Consequently, the judge or fact-findecr
should be persuaded by clear, unequivo-
cal and convincing evidence that the
subject is in need of guardianship ser-
vices and to what extent these services

are needed. . .

In conclusion, the basic guarantees v»hich we feel should
be included in comprehensive guardian.ship legislation are out-

lined below.

In order to preserve basic civil rights, guardianship

statutes should contain language which will guarantee:

that due process requirements, both pro-
cedural and substantive, are recognized
and followed in the court proceeding;
and

that an individual is presumed competent

to manage all personal and financial af-
fairs until proven otherwise.
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Procedural due process requirements ensure individuals

of a fair

hearing before any civil rights are denied. Fair

hearing provisions would include:

the necessity to petition the court to
secure guardianship for another;

personal notice of the petition to the
person for whom guardianship is request-

ed;
the right to be represented by counsel;

the conducting of the hearing before a
judge;

the right of the retarded individual to
present evidence on hii behalf and to
cross-examine all adverse witnesses.

ft presumption of ‘competence during the hearing would

quire

guardianship statutes to include provisions for:

the participation of the potential ward,
to the extent of ability, in all phases
of the hearing process; and

a panel of professionals (e.g., psycho-
logist:; and physicians) to make not only
an adequate and substantial diagnosis of
mental retardation, but also to certify
the extent to which the- person is debil-
ittitcd and unable to function as a result
of retardation. This evaluation will al-
low the court to determine what specific
rights must bo restricted in a guardian-
ship order.
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oven by fair hearing, substantive due process guarantees
require that the person be provided a program of habilita
tion which will help regain lost rights. To satisfy this

constitutional irinciplc, guardianship statutes should:

establish a wide range of alternative
types of guardianship plans for the
court to use in designing an -individ—
\ialieed plan. The most flexible al-
ternatives would be provisions for
either limited guardianship or guard-
ianship by mutual contract;

require the guardianship plan adopted
to state specifically the program of
services needed to assist the person
to become more competent in the area (s)
of xncompotcncy;

require periodic review of the guard-

ianship plan-' The plan must be checked
for effectiveness and the need to he
continued or revised. Appropriate res-

titution of rights should come as the
individual achieves certain.developmental

goals.

erecognize that the success of any guard-
ianship program depends on the guardian.
Careful consideration should be given to
the qualifications necessary fox* anyone
assuming this role.

* 5/10/77
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Appendix G

PROTECTIVE SERVICES: A PRIVATE SECTOR
APPROACH

(Prepared by Planned Protective Services, Inc., Los Angeles, Calif.)

Tiik Need foe P rotective Services

The typical recipient of protective services is an aging widow,
widower, or couplo experiencing dilliculty in coping with changes
brought about in regard to living arrangements, bill payment, trans-
portation, medical treatment and insurance, credit, psychological
adaptation to change, ability to deal with salesmen, contractors,
nurses, homemakers, and governmental organizations. The. diflicultios
may have arisen from the onset of physical disability or weakness,
organic mental deterioration, low income and inflation, as well as
E,FSHIenﬁ’g?yChO'Ogica' depression resulting from theso rnd other

Mere possession of money is not always sufficient to avoid many of
tho above stress situations. In fact, one of the seamiest human tradi-
tions lias been the preying upon the elderly infirm through ill advised
or fraudulent, schemes pushed upon afraid and confused individuals
hv “artful or designing persons” in the guise of bargains, investments,
easy money, false, promises of free or inexpensive services, oral agree-
ments, and written agreements containing confusing legal jargon or
fine, print. Homes have been lost, sizeable estates depleted, valuable
personal property relinquished for a fraction of value, worthless land
purchased, and cheap or worthless goods and services bought at many
times real value. Complex financing hns been portrayed as simple and
inexpensive, though it has often involved repayment plans impossible
for the fixed-ineome senior to follow, thus inviting foreclosure and
repossession. Individuals have been locked in hospitnls nnd residential
care facilities of varying types, sometimes without need, sometimes
involuntarily, with little regard for medical nnd psychological bases
f?r level ofdpare, nnd often in surroundings of ill-conceived social
planning and poor hygiene.

Although mnnv people caught up in these situations may have no
close, relatives or no relatives at all. there exist in the southern Cali-
fornia area alone thousands of cases where relatives (greedy or well
meaning) either are a part of the problem or fail to come to grips
with the situation due to their own pressing affairs, their inability to
deal effectively with tho elderly relative, or their geographical dis-
tance from him or her. Husbands, wives, sons, daughters, brothers,
sisters, grandchildren, and nieces and nephews have nil been known
to seize the assets of their elderly relatives nnd place them in shaine-

(122)

ful custodial care facilities to waste away and die as one means of
“avoiding probate.”

Obviously there are available legally based sources of protective
services aimed at providing court supervision of the personal and
financial affairs of infirm individuals as managed by another party.
As will be seen, the nature, scope, and accessibility of these services
vary greatly. Some of these sources arc traditional and well known;
others are relatively new and deserve more study. Still others, of
course, are yet to be developed and perfected.

A vailable Court-Supervised P rotective Services

In California, legal guardianship has long been a practice whereby
a relative or close friend of an infirm individual is appointed, under
court jurisdiction, to manage the personal nnd financial affairs of
his ward. Although court supervision is mandated by the California
Mental Health Code and Probate Code, it is more or less limited to
the. appointment process, the inventory and appraisement, and the
current nnd final accountings. (Negotiation of certain contractual
arrangements as well as sales of securities and real property do re-
quire additional court involvement.) However, legal guardianship
has inherent negative aspects, both generally and ns practiced by the
inexpert guardian—the so-cnllcd one time situation.

First, guardianship involves a finding of incompetency. This re-
sults in almost total lack of control and even of input by the ward
concerning his or her personal preferences about living arrangements,
investment, contracts for services, nnd other related decisions. This
total isolation from direction or control of one’s affairs brings on, in
tho more mentally active wards, feelings of uselessness. Imv self-
esteem, and accelerated further mental and physical deterioration.

Second, even well-meaning lay guardians arc themselves called
upon to make financial, social, legal, and management decisions often
without personal experience or ability. The planning involved, both
long and short term, can be a difficult proposition for the Inv person.
Wrong decisions have been made resulting in finanical loss and psy-
chological distress to the ward. Also, increased usage of attorney
time duo to the lay guardian's inability to make some of the required
decisions out of his own prior experience can severely inflate guardian-
ship costs.

These factors indicate a need for alternatives both to the one time
guardian pattern nnd to the somewhat extreme nature of the legal
guardianship itself. And in California, these alternatives do exist.

Sine? the late 1050’s, the California Probate Code has provided for
a middle ground between guardianship and complete self-reliance for
the. elderly infirm. Legal conservatorship (of the person, estate, or
of both) liow provides for court-supervised financial and/or personal
management involving the same legal safeguards ns guardianship.
hut without the stigma of ineompetency. The conservatee has a lcgnl
right to consultation with the conservator nbout the full i: < of
affairs. The ennservatee also retains a right to make certain cts
on his own. The conservator is required to tnkc adequate y> m-

tion of the wishes of the eonservntee as a part of the decisionmaking
process. Disposition of assets can only he allowed where need or



suckaisposiagivie shown to the court, either prior to or subsequent

In cases where after-the-fact approval of disposition is not ob-
tained, the conservator may be surcharged personally, or through his
required bond, for any amounts involved. In Los Angeles County,
probate judges are requiring that conservators promise under penalty
of perjury that their conservatces will not be placed in any health
caro facility against their will. Many conservatces live in their own

homes or apartments, or live happily in board and care environments,
in tho latter case often retaining their own furniture. 'Where medical

and Psych_iatric advice indicate, conscrvatees can drive automobiles,
travel at will on public transportation, and even move from one county
to another, involving only a change in court jurisdiction for the con-
servatorship. Conservatces have often recovered to an extent that
they can do without the protection of conservatorship; in these cases
an orderly and prompt termination, accounting, and release is obtain-
able through the court in approximately 6 weeks, during which time

toateohservator is responsible for aiding the conservatee in resuming

Although family members can bo appointed as probate conserva-
tors, the same pitfalls await “one time” conservators as their guardian

c%)unter{J rts. The alternatives to relative involvement ideally should
offer tﬂ@ioﬂﬂﬁﬁg'a ity, ready access to expertise In:

Bookkeeping,
Property management,
Business management,

Q0gaannd short-range financial planning,

Debt collection,
Creditor relations,
Paralegal services, and
Personal financial counseling.
These services should be available at reasonable cost.

tedtiVE GRASRIBLLAING Srfdpo person, good alternative sources of pro-

Visitation, both routine and in crises,

Coordination of medical consultations with both internists nnd
TraPRY8HesoAs inpatient, outpatient, nnd in-office, visits,

Access o Brof saiBnaI rH:d FeHﬂ rofcssional nursing services,
Where indicated by medicalaavice,

Adequate physician imd nurse screening nnd supervision,

AcC L?éi%og %Illdt)m%“(r)]%%ofvarar}mgnt aid nnd reimbursement, in-

Referral to psychiatric nnd psychological treatment as inpatient
and outpatient (especially where covered by medienre),

Mﬁjﬁbqﬂance of existing private medical insurance,

Budgeting, and

Aid in corresponding with friends and relatives.

In. addition, where institutional care is medicallﬁ/ rc-miretl, closu
supervision of care quality, including hygiene, therapy, exercise,
security of personal belongings, food value and appeal, ventilation,
warmth and air conditioning, and employee attitude toward the
patient, should be practiced. All of these services to the person of a
conservatee should he provided by or directed and supervised by a
competent, professional person or persons, ideally educated in geron-
tology and social service, and where available, a licensed social servict
practitioner. Individual caseworkers should be mature, adaptable
experienced in dealing with elderly people, and importantly, capable
of inspiring trust and confidence; these caseworkers and their super
visor should work toward fostering maximum retention of indiviaua
initiative and drive.

Because the organized conservatorship deals with two distinct bu
interwoven areas of life management, person and estate, the optiinun
situation is one in which the two areas are served by the same entity
This is because most decisions inevitably require coordination of th
two areas of protective services. For example, budgetary considers!
tions, long and short term alike, involve important inputs juxtaposin
available funds and required levels of service. When one orgunizatio
manages both the person and the estate, this coordination is readil
attained.

In southern California, as in most regions, banks and trust con
panics are regularly serving as legal fiduciaries in live estates such r
Puardianships and conservatorships. However, these firms are not a

owed in California to handle guardianship and conservatorship c
tho person. Another entity must he provided if the protection or tl
person is required. Furthermore, because these firms are profitmakir
In character, they have found it financially unrewarding to accej
appointments in estates under 790,000 and, with few exceptions, (
not now take on smaller cases.

For years, the only organized conservator of the person and esta
combined was the county public gr irdhn. In Los Angeles Count
this office traditionally has been a backwater appendage of the conn
public administrator's office, handling decedent estates. Press covera
and public testimony has indicated In the recent pnst. that the pub'
guardian lias, because of staff shortages, poor management, and la
of sufficient budget, been remiss in responding to needful situatioi
in processing the onset of guardianship or conservatorship, in propet
maintaining the supervision of personal care, in e_ffec_tive?/ respor
mg to complaints, changes in care qualify, in insl ittifionafizing i
viditnls before need, and in slow response to improvements in pliysi-
or mental condition which might indﬂcate termination of the protectl
service.

For the past several years, however, a private sector approach
organized protective services has been developed, serving several sou'
crn California counties. It is Planned Protective Services, Inc.. a nt
profit, charitable, Federal and State tax exempt, nonseetari
California corporation, specifically incorporated for tin- purpose
providing court-supervised, bonded, export, profession::! eeteonal a
financial management, through conservatorship, to the cha-riy infii



as Avdl. as to. certain otl”*r people of more moderate age with nmnage-
it aisabiTities. peop Y g

H istory of Planned Protective Services

As carlv as 19G7, a year-long investigation of the need for new
sources of protective services was conducted by the Committee on
Aging of the Los Angeles Welfare Planning Council (now a Red
Feather agency). Testimony from a broad spectrum of public and
private agencies and individuals was heard. The conclusion of the
study was that an overwhelming unserviced need for protective serv-
ices to the aging existed, and that the county public guardian was not
able to meet that need. The council recommended the establishment of
a model nonprofit, charitable corporation in Los Angeles and that work
be initiated toward eventual passage of Ie%islation to alter the probate
code whereby such a corporation could be nmncd to serve ns con-
servator or dguardian of the person and estate. PPS was incorporated
in 1930 and received charitable designation and tax-exempt status
from the Federal and State governments in that year.

During the early years, the president of PPS was the appointed
guardian or conservator, and he employed the resources, facilities, and
stall of the corporation to aid his wards and conservatces. In turn,
when ho was awarded court reimbursement, lie turned over his fees
to the corporation. As the culmination of a long, drawn-out effort,
legislation was enacted in 1974, largely through the cooperation and

efforts of Assemblyman Alan Sievoty, tliat effectively allowed Planned
Protective Services. Inc. to be appointed directly by the probate court.
épg?py of the enabling legislation is part of the appendix to this

Sinco 19G9, Planned Protective Services, Inc. has grown from a
one-room operation (its first quarters were located in a donated room
in the Los Angeles Episcopal Cathedral) to a set of offices on Wil-
shirc Boulevard in the McArthur Park section of Los Angeles, ns well
as a branch office in Torrance serving the south portion of tho county.
Recently, staff and spare were acquired in San Diego as a part of an
affiliation program with an organization prominent in social services
aid to the elderly in that county. In spring of 197G, the corporation
received its first appointment as a conservator in San Diego.

Future plans include the addition of other suburban branch offices,
a senior services center for aid and referral of seniors in a variety of
problem areas which .will include housing, transportation, medical
and nursing enre and legal services, as well as preretirement coun-
selling. For more than | year, PPS has been involved in very promis-
ing negotiations with the Social Security Administration, working
toward implementation of a large scale representative payee program
for SSA beneficiaries who may not require outright eourt-nppgintcd
aid. but who do need some assistance, in bill-paymentand budgeting.

Operation of P lanned P rotective Services, Inc.

Under the direction of John M. Mills, PPS employs personnel
trained in property management, bookkeeplnP, fund raising, medical
insurance claims processing, and of course a largo social service stair,
supervised by two professional socinl workers.

The age.icy receives requests from many quarters for investigation
nnd aid where elderly individuals are in need of protective services.
Referrals have come from acute hospitals, physicians, nursing services,
attorneys, family, friends, judges, as well as from individuals seekin
aid for themselves. Many referrals have come directly from the Socia
Security Administration and the Veterans Administration as a result
of study by those organizations into PPS’ record as a social agency
and after the development of a close working relationship between

PPS%a?‘P gng’r%ﬁé?sngfﬂﬂ’%\éAmeet personally with proposed conservatces
on a confidential basis, in the presence, whenever possible, of their own
lawyer or a trusted friend, relative, or neighbor. All aspects of need
arc investigated, and the nature of conservatorship is explained clearly
and in depth. PPS personnel are in contact with the personal physi-
cian or psychiatrist, and attempt to interview all persons interested
in the care and welfare of each individual. ) i

One. of the most Interesting facets of the protective services offered
by the corporation is the lack of redtapc involved. In eases of real
crisis, because of the professional experience of PPS in its field, nnd
due to its excellent reputation with the courts, the bar, hospitals, and
tho ledicnl profession, the agency is sometimes appointed as tem-
por;. y conservator within as little as 48 hours after the first crisis

Cal@' '0 appointed on this temporary basis, the ager\w,%/ moves to secure
adequate medical treatment, food and shelter and, when necessary, in-
home care or placement. Staff members immediately secure real and
personal property and begin in-depth investigation of needs, assets,
potential losses nnd liabilities, and seek information about lost rela-
tives. In a significant number of cases, PPS discovers that some assets
of its conservatces have been stolen or misappropriated, and moves
toward regaining them. "Within a month, all known relatives hav;
been contacted and made aware of the situation, and a court hearing
has been held to determine need for longer term conservatorship
Brotection. PPS conservatces are brought into court whenever possi-

le, and only when a medical declaration (tinder penalty of perjury)
by tho attending physician is filed with the court may the agency be
appointed without the conservatee present. Only complete physical
inability to attend court is satisfactory under the probate code in such

S'tb%téSnasppointed, the corporation (which must carry a separate bond
for each case in the amount of the total annual income of the conscrvn-
lec plus the value of all personal property) provides a complete and
accurate inventory of assets to tho court. Every 14 months, or more
often, if necessary, the agency provides to the court a complete
accounting of all income received and all disbursements made.

Among the many achievements of Planned Protective Services, Inc.
in its backlog of individual case histories are: recovery of real prop-
erty taken over by the State for bnck taxes, removal of squatters,
avoidance of trust deed note foreclosures, rorission of prior =4 of
real property at a fraction of market value, psychiatric trentiucur of
sonic conservatces resulting in their return to individual living
arrangements, and the obtaining of competent medical enre for indi-
viduals who may not Imvc seer, a doctor for years.



A paramount objective of the agency is the maintaining of the
personal character of its services. Each case is examined and periodi-
cally discussed at staff meetings so that the full organization is aware
of tiie. variety of ne*ds and desires and feelings of each conservatee.
Tho client is not merely a name in a log or a number on a computer
printout. In many instances, the relationship between the caseworker
and client becomes very close, similar to that of an older and younger
relative or that of longtime friends.

T he Cost of Conservatorship

Compared with attorney costs of from 850 to $75 per hour, and
bank or trust company charges of from $30 to $50 per hour, the
Planned Protective Services, Inc. foe guideline of only $15 per hour
is a bargain. Furthermore, due to the efficiency of the agency, it has
been able to guarantee that it will care for the conservatee for life,
even if medical care and hospitalization outlays eventually deplete all
of the conservatee’s assets. Planned Protective Services, Inc. never in
its history has requested to be relieved of a case due to lack of funds.
Xo payments are ever received in advance, and only if the court de-
termines that services provided were necessary and reasonable is pay-
ment endorsed by the supervising judge in each ease.

PPS »?=""en developing a program for volunteer services, to keep
the cost of conservatorship low. The corporation has held a biannual
ball for donation of funds to support aici to needy conservatces. Sev-
eral large corporations, including TRW and Xorthro,o, have been
involved in yearly donations of funds nnd gifts, especially at holiday
time, for the benefit of the agency’s clients. The present ratio of
charity cases to private cases is about 31 percent. No public funds have
ever been expended by Planned Protective Services, Inc.

Long-Term Care P lacement

Most people, lay and professional alike, believe the optimum living
arrangement is as a couple or ns an individual, in ones own home or
apartment. Planned Protective Services works toward supporting its
conservatces in this type of personal environment. At-home conser-
vators, combined with clients living in their own rooms but receiving
meals in a residential care setting together make up between 50 and
60 percent of the PPS caseload.

Where inability to walk or incontinence requires placement in a
convalescent, care facility, the corporation still nsserts great care and
effort in picking the proper situation for each client in terms of loca-
tion and quality of care. PPS tries to place such an individual in a
neighborhood close to his or her traditional residence area, so that old
friends nnd acquaintances, many of whom have difficulty with trans-
portation, arc more likely to continue a relationship wit'll the conscr-
vatce. The level of enre provided in such facilities is constantly being
monitored by the agency, and such facilities are aware that deteriorat-
ing conditions of enre will cnusc prompt removal of clients.

As indicated earlier, the probate conservator is not allowed to place
its eonscrvntces involuntanI?/ in any medical enro facility. In those
rare instances where a difficulty arises in this regard, PPS has managed
to provide professional outside psychological or psychiatric evalua-

tion combined with its own caring and low key counseling to bring
an understanding of the situation to its client. In only one ease lias
tho agency been required to submit a conservatee to county investiga-
tion and legal hearing under Mental Health Code regulations leading
to due process involuntary commitment. (In California an involun-
tary (ammitment requires an intensive, involved arbitrary proceeding
transacted by a county designated public sector investigating agency,

cipcrvised by a special superior court branch.)
Summary: Tiie Private Sector Solution

This is an era when social problem-solving has begun to look away
from Government control ana responsibility and tax-based financing
of social services. And tho southern California experience has pro-
vided tho nongovernmental model. The slow but steady growth of
Planned Protective Services, Inc., which has resulted in a vast amount
of practical experience in protective services application, from legnl,
financial, medical and psychological standpoints alike, demonstrates
tho viability of this private sector approach. Legally administered
protective services have been made available to many persons with-
out public fund expenditures through this program. It is expected
that tho amount of available services will continue to expand. I>orh

in terms of numbers and geographical scope.

0]
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Legal Issues In State Mental Health Care: Proposals For Change

GUARDIANSHIP

. INTRODUCTION

Guardianship is generally intended to protect
persons who are unable to care for themselves or
manage their property. To this end, courts are au-
thorized, under the parens patriae power ot the
state, to appoint guardians to direct the personal or
financial affairs of the ward or both. This protec-
tion, however, infringes upon the liberty or per-
sonal autonomy of the ward to the extent that the
guardian is empowered to make unilateral deci-
sions. Moreover, formal adjudication of incompe-
tence entails stigma comparable to that cf civil
commitment. Exercise of the guardianship author-
ity, therefore, involves the same tension between
civil-liberty interests and the desire of the state to
protect the individual as exists in the area of civil
commitment.1

3oth parens patriae civil commitments and per-
sonal guardianships provide a form of coercive in-
tervention to protect the personal well-being of
those who are incapable of caring for their own
physical needs but refuse psychiatric and other as-

A. CURRENT LAWS AND PRACTICES

Problems previously discussed In the chapter bn
civil commitment which also appear in the guard-
ianship area include various procedural deficien-
cies such as inadequate notice, the lack of provi-
sion for effective assistance of counsel, hearing
procedures that do not produce careful fact-finding
and undue judicial deference to the conclusions of
medical personnel with respect to the conclusions
of luw. Substantive problems include very broad
ancl vague critoria for the imposition of guardian-
ships, tho absence of appropriate time limits and a
lack of standards for the mental health treatment of
wards.*

' With roflard to this tension In the civil commitment areas, soo 2 MDLFt
77-79.

* Seo Alexander & Lowln, Tho Aged and the Need tor Surrogate Man-
030/maril (1072); Uorstmari, "Protoctlve Sorvicos tor tho Eldorly: The
Limlla ot Parens Patriae,” 40 Mo. L. Rev. 215 (1075); Pickoring. "Limita-
tions on Individual frights In California Incompetency Proceedings,” 7 U.
Cot. Davis 457 (1974); Ragan, "Protoctlve Services lor the Eldorly; Com-
mitino.-it, Guardianship, and Alternatives,” 13 Wm. S Mery L Rev. 569
(1972); Comment, "North Carolina Guardianship Laws—The Need for
Change,” 54 N. Car. L. Rov. 389 (1976).

1 Horatn'an, supra note 2, at 235-42.
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sistance. Statutory revisions only in the area of
parens patriae civil commitments might simply re-
sult in greater use of personal guardianship. The
net result would be simply to shift problems and
abuses from one area to another.

This chapter, therefore, examines personal guard-
ianship statutes and practices and gives particular
attention to their relationship to the civil commit-
ment statute previously suggested. The recom-
mendation is made that personal guardianshiD he
authorized for persons suffering from serious i..sn-
tal disorder who, as a result thereof, are unable to
care for themselves and to make informed deci-
sions about their own welfare and would suffer
serious physical consequences in the absence of
intervention.

In addition, property guardianships are discussed.
Although no complete property guardianship stat-
ute is proposed, a few recommendations are made
with respect to procedures and criteria.

PERSONAL GUARDIANSHIP

A study of 1,010 guardianship and conservator-
ship cases in Los Angeles County during a one-year
period In 1973 and 1974 illustrates the procedural
deficiencies in this field.3The study showed that in
only 7.8 percent of the cases did the proposed ward
attend the judicial hearing and that in 84.2 percent
of the cases the only persons present were lhe
judge, the petitioner and the petitioner’s attorney.
Although medical evidence was required, this usu-
ally consisted of a physician's certificate. In only
one case was an examining physician present to
testify in court. In only 2.9 percent of the cases was
the proposed ward represented by a lawyer or
guardian ad litem.

Like the criteria for civii commitment, the statu-
tory standards for guardianships frequently lack
precise definition. For example, a guardian may be
appointed for an “incompetent” in lllinois if, "be-
cause of insanity, mental illness, mental retarda-
tion, old age, physical incapacity, or Imperfection
or deterioration of mentality" the individual "is in-
capable of managing his person or estate... ."3*In

>* |Il. Ann. Stef. ch. 3, 8112 (Smlth-Hurd Supp. 1976).
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California an "incompetent person” for purposes
of guardianship means “any person, whether in-
sane or not, who by reason of old age, disease,
weakness of mind, or other cause is unable, unas-
sisted. properly to manage and take care of himself
or his property, and by reason thereof is likely to.be
deceived or imposed upon by artful and designing
persons."3®

In applying the standards, courts have often re-
lied on conclusory medical opinions presented by
the petitioner rather than insisting upon hearings
where views may be challenged and the capabilities
of the proposed ward considered in light of his
recent behaviors. By default, therefore, real de-
cision-making authority has been delegated to
physicians who often are not even required to ap-
pear in court.3

As is the case under some civil commitment stat-
utes, guardianship laws typically fail to provide for
time limits. “Restoration to capacity is often a dif-
ficult undertaking and rarely occurs. It has been
suggested that the order of appointment of guard-
ian includes [sic] the phrase ‘until death do you
part.” ”3d Not all wards suffer from severe chronic
disabilities which warrant long-term guardianships;
but state guardianship statutes typically lack provi-
sions for prompt restoration to capacity through
periodic judicial review and a requirement that
prompt and adequate treatment and rehabilitative
services be made available.

Some problems in the guardianship area do not
exist in civil commitment. One is the "all-or-
nothing”™ nature of many guardianship statutes.
Once a guardianship is imposed, the ward loses all
his legel rights to determine his place of residence,
to travel freely, to engage in financial trans-
actions—such as. signing and endorsing even small
checks—and to consent to medical treatment. The
ward also may lose such rights as the vote, a
drivers' license and the opportunity to marry.4 Such
statutes ignore the fact that a person requiring a
guardian for certain specific purposes may be capa-
ble of caring for himself or exercising his rights in
other areas.

Another problem unique to guardianship con-
cerns the lack of distinction between property and
personal guardianships. In some states tho imposi-
tion of guardianship to provide personal or medical
care for the ward results In his automatic loss of
control over his financial intorests. Thus guardian-
ship may be improperly sought as a means to gain
control over tho ward's estate for the benefit of tho
guardian.® A further problem in mixing personal
and property considerations is the differing qualifi-

14 Cat. Prob. Codo §1460 (West Supp. 1976).

* S00 Hoistman, supra note 2, ft 226-30; Regan, supra note 2 ot 603-04.
14 Pickering, supra noto 2, ot 472.

4 See, 0.g., Hoistman, supra noto 2, nt 231-32.

s Pickering, supra noto 2, at 465.
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cations needed for a personal guardian—one who
can provide for persona! care, treatment and
protection—and a property guardian—one who car.
wisely manage property and invest funds.

Substantial injustice results from the procedural
deficiencies and vagueness of guardianship laws.
These include the dubious institutionalization of
elderly persons by prospective heirs anxious ;o0
gain control of their assets® and the appointment of
state officials primarily to facilitate their access tc
the ward’s estate to reimburse the state, not to pro-
tect assets for the individual's benefit.7

Yet there has been very little litigation challeng-
ing p"ardianship statutes. In Schneider v. Radack,6
however, the South Dakota guardianship statute
was held unconstitutional because of various pro-
cedural deficiencies, the lack of periodic review
and the vagueness of the statute’s criteria.

B. SUGGESTED REFORMS
1. Procedures

Given the similarity of the issues and the stakes
involved in civil commitment and personal guard-
ianship proceedings, essentially the same pro-
cedural safeguards are warranted. Accordingly, the
proposed statute provides for notice, the right to
counsel, prompt, mandatory judicial proceedings
and the right to jury trial.

However, some procedural aspects of personal
guardianship proceedings require a different ap-
proach. The most significant variation is *he re-
quirement of multidisciplinary pre-hearing Investi-
gation and evaluation of the respondent’s social
and economic circumstances and mental and phys-
ical condition to consider the need for a personal
guardianship and acceptable alternative arrange-
ments, and to propose tho most beneficial form of
any needed guardianship. This evaluation report
would be filed with the court but would not ordinar-
ily be admissible as evidence. The proposed ward
would have the opportunity to file a response to it.

2. Substantive Measures
a. Criteria

Although the purpose of any guardianship Is to
provide care, treatment or protection for an in-
capacitated person, such benign intentions cannot
change tho fact that guardianship represents the
exercise of state power to Impose unwanted meas-
ures on the individual. Moreover, a guardianship is
a stigma. The reason for overriding tho individual’s
wishes, therefore, should be manifest and the
guardianship should hold out substantial benefit to
the individual.

e Id.

1 Aloxandor & LowlIn, supra noto 2, at 67.75; Noto. "Tho Disgulsod Op-
pression of Involuntary Guardianship; Have tho Elderly Proeoom to
Spend?" 73 Yalo LJ. 676 (1964).

¢« No. 74-50 (So. Dak.. Yankton County Clr. Ct. July 30. 1074).
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It should also bo kept in mind that actively sui-
cidal and self-destructive behaviors are dealt with
under the proposed civil commitment law and the
guardianship statute should not be redundant.

In light of those considerations, the suggested
personal guardianship statute criteria require (a) a
present inability, resulting from severe mental dis-
order, to meet one’s personal requirements for nu-
trition, shelter, clothing, health or safety to the ex-
tent that serious physical illness, injury or disease
are likely to result in the near future, (b) the lack of
capacity to make reasoned decisions about pro-
posed persona! care or supervision or treatment, and
(c) the availability of appropriate resources to pro-
vide needed protection or treatment. All three
criteria must be satisfied before a guardianship
may be ordered.

(i) .Inability to Care for Oneself

The first requirement, an inability to care for one-
self, is very similar to the criterion for conservator-
ship under California’s Lanterman-Petris-Short
Act.9 The wording of the proposed statute is in-
tended to identify the specific nee:>s which warrant
the imposition of a guardianship. The term "severe
mental disorder” is defined in the same terms as it
was for purposes of civil commitment.

In addition, the proposed statute demands that a
finding of inability to care for oneself be supported
by evidence of recent behavior that is clearly harm-
ful or potentially dangerous. As in civil commit-
ment, the proof of relevant behavior is to preclude
intervention solely on the basis of clinical judg-
ments regarding the individual's mental condition
and expert predictions regarding future harmful
behavior.

Also, this criterion calls for a finding that tho
specified harms will likely occur "in the near fu-
ture.” Here again the intention is to eliminate some
of tho vagueness by requiring She judge or jury to
focus on the immediate consequences of imposing
or not imposing guardianship.

(1) Inability to Make Informed Decisions
About Proposed Care, Supervision
or Treatment

Tho chapter on civil commitment points out that
the inability to decide about proposed care or
treatment may bo a constitutional precondition to
court-ordered intervention.10 That discussion, to-
gether with the discussion of the appropriate stan-
dard for judging the individual’'s ability to make
informed decisions, seems fully applicable to per-
sonal guardianship proceedings. In essence, the
approach suggested in the civil commitment area is
that involuntary forms c< civil intervention are not
warranted, at least under the parens patriae doc-
trine, if tha individual is capable of understanding

» Ctil. VJelt. & Inat'ns Coda. §8500e(h), S350 (West 1972).
Sac 2 MCLR 09-93.
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the nature, purpose and potential benefit of the in-
tervention. The reasoning is that actions taken pur-
suant to the parens patriae authority must be in the
individual’s best interest and, if the individual's
comprehension is adequate, generally no one else
should presume to make the decision for him.

The proposed personal guardianship statute
incorporates the same basic standard for deter-
mining ability to n.ake informed decisions as is
contained in the suggested civil commitment law.
However, it also incorporates the additional kinds
of services that a personal guardianship might
entail, e.g., personal-care services and medical
treatment for physical ailments.

(iii) Availability of Appropriate Resources

The third criterion requires that the imposition cl
the guardianship will surely provide beneficial ser-
vices. The essential point here is that the infringe-
ment upon personal autonomy or liberty inherent in
any guardianship should not occur unless there is a
corresponding benefit to the individual in the form
of needed, helpful services.

(b) Individualized Guardianship Orders

As previously noted, a major fault in guardianship
statutes is the guardian's unnecessarily broad au-
thority and the ward's diminished legal ability to act
for himself. Some states have recently adopted
more balanced statu’ /or example, a Minnesota
statute directs the guardian to "exercise his super-
visory authority over the ward in a manner which is
least restrictive of the ward’s personal freedom
consistent with the need for supervision and pro-
tection."11

As a constitutional matter, it may be argued that
the personal freedom of the ward should be in-
fringed no further than necessary to accomplish
the protection of the individual.12 As a policy mat-
ter, guardianships should foster the ward’s self-
reliance rather than increase dependency.

Therefore, the proposed statute requires specific
findings of fact to support each grant of authority to
the guardian. It also requires the formulation and
adoption of a guardianship plan which specifies
how the authority Is to be exercised, the ward's
needs met, and services financed.

(c) Durational Limits

To prevent personal guardianships' outliving
their usefulness, court appointments should be for
limited periods, with reappointments or renewals
based on full judicial rehearings identical to the ini-
tial hearings. Also, during the guardianship term,
tho ward and guardian should have the right jointly
to petition the court for revocation of the appoint-
ment as no longer necessary, and the ward should
have the right, upon presentation of documents

Minn. Slot. Ann. J252A 11 (Cum. Supp. 1976).

13 See (he discussion ol the loasl drnstlc moans principle n! 2 MDLR
114-117.
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making out a prima farie case of restoration to
capacity, to petition the couit for revocation and
obtain a hearing on the issue. The proposed statute
incorporates these co.cepts.

(d) Right to Services

Each ward should have the right to adequate
care, treatment and rehabilitative services to meet
the guardianship mandate and to achieve self-
reliance. It can be argued that due process princi-
ples require the recognition of such a right either as
the quid pro quo for the loss of personal freedom
and autonomy or as necessary to fulfill the legiti-
mate state purposes under a guardianship law, i.e.,
protecting the individual and restoring him to full
capacity.’3

Implementation of this right would mean, particu-
larly in the case of a ward whose estate is in-
adequate to pay for needed services, public subsidy
or quality public services. To minimize state and
local costs., the ward’s assistance program should
take advantage of all available federal and insur-
ance funding sources. To help assure full explora-
tion of all financial resources, the guardianship
plan must include a description of possible funding
sources and the manner of financing services.

(e) Mental Health Treatment

To authorize a guardian to supervise mental
health services, the proposed statute requires that
the ward be found incapable of making his own
informed decision about treatment. With respect to
most forms of treatment, the guardian would be
empowered to give substitute consent on behalf cl
the ward. When hospitalization or particularly
harsh or hazardous forms of treatment are pro-
posed, however, additional safeguards seem war-
ranted. Therefore, the proposed statute requires
Human Rights Committee review and approval of
mental health inpatient care and similar forms of
treatment needing committee approval under the
proposed civil commitment statute, l.e., elec-
troconvulsive therapy, certain medication practices
and behavior therapy involving the use of aversive
stimuli or substantial deprivations.

C. RELATIONSHIP TO CIVIL COMMITMENT
STATUTE AND OTHER PERSONAL
GUARDIANSHIP STATUTES

The proposed civil commitment statute does not

M PROPERT'

Students of property guardianship statutes have
found that thoy generally need extensive reform in

’» Cl. Wyatt v. Adorholt, 500 F.2d 1305 (5th Cir. 1074). It coult also ba
aifluud that treatment nnd othor services aimed at restoring tho Individu-
al's capability oro mandated by least drastic moans princlplos. Undortho
least-drastic means argument, treatment to rostoro tho vrord to capacity
may, In many coses, be vicwod as Aloss restrictive alternative lor protec-
tion ol tho individual than n guardianship ol Indefinite or unnecessarily
long duration. Cl. Developments In tho y "Civil Commitment tho
Mentally 7 Hnrv. L. flov. 1150, 1245-1253, (1974).

MENTAL DISABILITY LAW REPORTER

include inability to care for oneself among tho
grounds for commitment. Itis recognized, however,
that some civil commitment statutes expressly or
implicitly include this standard.14 The reasons for
making such inability a ground for personal guard-
ianship and not for civil commitment are founded
purely on policy considerations. Most importantly,
many people meeting this criterion have significant
needs apart from mental health treatment, e.g.,
noninstitutional housing, personal or medical care
for physical ailments. Logically a guardian is better
able to handle these matters than a mental ho.ilth
facility. In fact, the ward's condition may make no
mental health treatment advisable. Under the rec-
ommended guardianship approach, the mental
health services system would generally have no di-
rect responsibilities beyond needed diagnostic and
treatment services. In some cases, however, an un-
treatable ward might be placed in a community res-
idence operated by mental health authorities if a
structured environment or systematic observation
is needed but not available elsewhere.

To the extent other existing guardianship stat-
utes provide for personal care, treatment or super-
vision on the grounds of those mental disorders
commonly regarded as "mental illness," it is rec-
ommended that they be repealed. The proposed
personal guardianship is intended to provide the
exclusive means for meeting such needs. If other
guardianship statutes use "mental illness" as a
criterion without the same procedural safeguards
and substantive limitations, the reformist aims of
the new statute will not be served. Likewise, stat-
utes which would provide guardianship on grounds
such as old agel5should be reconsidered.

Finally, property guardianship statutes should bn
reassessed for strict adherence to their stated pur-
pose. When a prospective ward is neither able to
take care of his essential physical needs nor to
manage substantial financial interests, separate
personal and property guardianships can be estab-
lished. But the need for property guardianship
alone should never result in infringements upon tho
individual's personal freedom. Nor should the need
for personal care alone result in the loss of signifi-
cant control over financial or property interests un-
related to the costs of such care.

GUARDIANSHIPS

the same respects as civil commitment and per-
sonal guardianship laws.10

H E.g., Miss. CodoAnn. §41-21-G1(c) (Supp. 1976), Wash. flov. CodoAnn.
§8§71.05.020(i), 71.05.200(1975).

11 £.0. col. Prob. Code §1751 (Decrinfl 1974); lll. Ann. Sint. ch. 3, §112
(Smith-Hurd Supp. 107G); Minn. Slal. Ann. §525.54 (1976).

‘e See generally Alexander A Lowln, supra noto 2; Regan, supra noto 2;
Frachter. "Toward Uniform Guardianship Legislation." 64 Mich. L. Heir.
903 (1966).
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In recent years, however, property guardianship
law reforms have been developed and reference is
made to those proposalsl7 in lieu of suggesting a
further model herein. However, a few suggestions
seem appropriate. First, it is recommended that
adequate procedures and provision for effective
representation of the proposed ward by counsel are
essential to implement the laws.

The criteria for property guardianship should
focus on the ward’s recent business and financial
conduct. Thus a showing of gross mismanagement
and manifest financial vulnerability should be re-
quired.

Property guardianships should also be tailored to
the individual’s needs. If at all capable of minor
transactions, a ward should retain control over a
reasonable amount to spend for his own comfort or
enjoyment. Likewise, if only certain parts of his es-
tate are of concern, e.g., a business enterprise or
stock holdings, the guardianship should be so de-
fined. And, if the ward needs assistance in such
specific matters as maintaining adequate books,
the guardianship should not infringe upon his other

activities. In all cases, the guardian should be re-
quired to consult with the ward with regard to
major transactions affecting his interests.

The ward should be offered every treatment,
counseling or rehabilitative service that would en-
hance his possibility of regaining capable man-
agement of his estate. Guardianships should be for
fixed periods and renewable only after judicial re-
view. In the same vein, the ward should be able to
petition for removal of the guardianship upon pre-
senting credible evidence of regained management
ability.

Very importantly, persons with an adverse finan-
cial interest, such as state officials having claims
against the proposed ward, should not be eligible
for appointment as guardians.

Finally, public guardianship services should be
considered for persons unable to afford private
guardianship fees. Too often there are no compe-
tent guardianship services for persons with small
estates or fees that would soon consume the es-
tate.18

ml\

IV. PUBLIC GUARDIANSHIP AGENCIES

A public guardianship agency could provide per-
sonal and property guardianship services in the ab-
sence of other willing and capable stewards. In fact,
if such an agency had a core staff capable of
monitoring and coordinating parsonal-care and
treatment services— e.g., social workers and small-
estate managers—designating a staff member of
this type of agency might often be preferable to
perrons traditionally named as guardians. This
would La particularly true when the court deter-
mines a significant conflict oxIsts between tho In-
etorests of the prospective guardian and ward. In the
cases of persons with small ostates, such an
agency would fill a frequently unmet need.

In addition to assuring competence and sufficient
personnel to render its workload manageable, the
key Issue In designing such an agency is avoiding
conflict of interests between the ward and agency
personnel. A guardian must be free to serve as an
advocate of tha ward's interests. Therefore, the
guardianship agency must bo independent of
health, mental health, welfare and other service-
providing agencies. A model for such an agency
was published a few years ago.19 California
has a fairly extensive system of public guardians.20

V. GUARDIANSHIP FEES

One of tho more ironic aspects of the operation
of guardianship laws is the beggaring of tho ward
for payment of the costs of the guardianship itself.
While it Is reasonable to expect the ward’s estate to
be responsible for tho costs of maintenance, care
and treatment servicos which benefit him, despite
his non-assent, it Is patently counterproductive to
destroy the ward's financial means to support him-
self.

To avoid this, the suggested personal guardian-
ship statute protects tho ward’s estate from being
unduly exhausted by guardianship costs. A provi-
sion sets out guidelines for Judicial determination
regarding the extent to which the ward’s estate may
be used tr pay for the guardian’s fees nnd other

MENTAL DISABILITY LAV/ REPORTER

services. Rather than setting out numerical stan-
dards, :;hose guidelines call for judicial discretion.
A similar provision could bo Included In property
guardianship statutes and In statutes establishing a
public guardianship agei .

«7 Soo ttm Uniform Probnto Codo, Arliclo V, which Is rovlowod by Amorl-
can Bar Association CommlttoB on Probloms Flololing lo pursons Undir
Disability In "Conservatorship: Presold Practico and Uniform Code Com-
pared,"” 6 Hoal Prop., Prob. & Trust J. 507 (1070) (hereinafter cited as
Amorlcan Bar Association Commlltoo]’, Aloxander & l.owlIn, supru note 2:
Frnchlar, supra noto 1C.

'« Amerkan Bar Association Commiltloo, supra noto 17. at 509.

' Legal losearch and Sorvicos tor tho Elderly and National Council ot
Sonlor Cltlions. Legislative Approaches to tho Problems ol tho Elderly: A
Handbook ot Ltodol Statutes 153-56 (1971).

70 Cat. Well. & Inst'ns Code 58000 ot soq. (West 1972).
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SUGGESTED STATUTE ON GUARDIANSHIP

81. Definitions

For purposes of this act, the definitions set forth
in [section 1 of the statute on civil commitment]
shall apply, provided that all references to the
“respondent” shall be deemed to be references
to “ward” or “proposed ward"; and the following
definitions shall also apply:

“Gravely disabled”™ means unable to meet es-
sential requirements for one’s physical health or
safety as a result of severe mental disorder.

“Guardianship evaluation™ means an Interdis-
ciplinary evaluation of a proposed ward's physical
and mental health, living situation, and legal and
financial affairs, available sources of assistance
to meet his needs for medical and personal care,
the proposed ward’s willingness voluntarily to ac-
cept services essential to his physical well-being,
and his ability to make informed decisions about
such services and about treatment.

"Guardianship evaluation service" means that
agency or organization designated by the [county
or other appropriate political subdivision] to ac-
complish guardianship evaluations.

“Guardianship screening investigation"” means
the Investigation and review by the Mental Health
Review Officer of facts which have been alleged
to warrant a personal guardianship, including In-
terviews with the person making such allegations,
any other significant witnesses who can readily
be contacted for Interview and the proposed ward.
The , urposes of any such Interview with the re-
spondent shall be to explain the situation to him
and to provide him the opportunity to explain or
rebut the allegations in the petition. If, during the
interview with the proposed ward It seems advis-
able to tho Interviewer to do so, he may attempt to
persuade the proposed ward to receive on a vol-
‘inteiy basis any evaluation, care, troatment or
other services which may obviate the possible
need for personal guardianship. Any witnesses
'dontlfied by the respondent, or whose Identity,
otherwise becomes known, who are reasonably
accessible and purportedly have information
which would contradict, robut or discredit that

provided by the petitioner shall also be inter-
viewed.

“Personal care services” means hygiene,
homemaking, nutrition and similar services
necessary to protect a ward from serious injury,
illness or disease.

"Lack of capacity to make informed decisions
about care and treatment services”™ means the in-
ability, by reason of mental condition, to achieve a
rudimentary understanding, after conscientious
efforts at explanation, of the purpose, nature or
possible significant benefits of care and treat-
ment services to be provided under personal
guardianship; provided that a person shall be
deemed incapable ot understanding such pur-
pose if, due to impaired mental ability to perceive
reality, he cannot realize that his recent behavior
has caused, or has created a clear and substan-
tial risk of serious physical injury, illness or dis-
ease to himself; and provided further that a per-
son shall be deemed to lack the capacity to make
int'ormed decisions about care and treatment ser-
vices If hb reason for refusing the same Is ex-
pressly based on either the belief that he Is un-
worthy of assistance or the desire to harm or
punish himself.

"Unable to meet essential requirements for
one’s physical health or safety” means unable,
through one's own efforts and through accep-
tance of assistance from family, friends and other
available private and public sources, to meet
one's needs for medical care, nutrition, clothing,
shelter, hygiene and safety so that, In the ab-
sence of personal guardianship, serious physical
Injury, illness or disease is likely to occur In the
near future. For purposes of this act, any such
Inability must be evidenced by recent behaviors
causing such harm or creating a clear and sub-
stantial risk thereof and at least one Incidence of
sucl. behavior must have occurred within twenty
days of the filing of the petition for personal guard-
ianship. The requirement of the preceding sen-
tence shall not apply in the case of O petition for
renewal of personal guardianship.

§2. Petition

(i;j A petition for personal guardianship may be
executed by any adult person and must be filed
with the Mental Health Review Officer for the
county in which the proposed ward resides or is
present. The petition must:

MENTAL DISABILITY LAW REPORTER

(i) state the name, age, present address of
the petitioner and his relationship to the proposed
ward;

(ii)) state the name, age, county of residence
and present address of the proposed ward;
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(iii) allege that petitioner believes the pro-
posed ward to be gravely disabled and specify the
factual information on which such belief is based
and the names and addresses of all persons
known to the petitioner who have knowledge of
such facts through personal observations; and

(iv) request the appointment of a guardian,

(b) The petition, or amendment thereto, may
also nominate a guardian and include a request

83. Notice

(a) Upon receipt of a petition for guardianship,

the Mental Health Review Officer shall promptly:

() interview the proposed ward as part of the
guardianship screening investigation;

(ii) explain to the proposed ward, at the be-
ginning of the interview, the purpose of the inter-
view and possible consequences ot the proceed-
ings;

(iii) serve a copy of the petition on the pro-
posed ward;

(iv) explain and provide to the proposed ward
a written statement of the following:

(A) that he has a right to communicate Im-
mediately with an attorney, a physician, and a
mental health professional;

(B) that o Mental Health Advocacy Service

for temporary guardianship In order to meet im-
mediate, essential needs of the proposed ward
which would otherwise create a clear and sub-
stantial risk of death, or serious physical injury,
illness or disease during the pendency of the
guardianship petition. A request for temporary
guardianship must specify facts v/hich cause the
petitioner to believe that a temporary guardian ?s
necessary.

of Rights

attorney, whose name, address and telephone
number are to be included in the statement, has
been designated to advise and represent him
prior to and at any judicial hearings, and that the
attorney may arrange for an examination and
consultation with a physician and mental health
professional; and

(C) that he may, Instead, employ an attor-

ney, physician and mental examiner of his own
choosing at his own expense; and

(v) offer assistance to the proposed ward In

contacting an attorney.

(b) Designation of Mental Health Advocacy
Service attorneys to represent proposed wards
shall be accomplished In the same manner as
provided at [subsection 2(g) of the propnsed stat-
ute on civil commitment].

84. Evaluation

4

(a) Upon receipt of a petition for guardianship,
the Mental Health Review Officer shall cause a
screening investigation to be completed by tho
end of the third day after receipt of said petition. If
upon completion of such Investigation he finds
reasonable grounds to believe that the proposed
ward is gravely disabled, he shall directthe guard-
ianship evaluation service to conduct a guardian-
ship evaluation. That evaluation shall be com-
pleted within fourteen days of the date of the
filing of the petition.

(b) The guardianship evaluation shall be con-
ducted with minimum interference with the pro-
posed ward’s activities. Any interviews and exami-
nations shall take placo in the proposed ward’s
usual residence unless the proposed ward does
rit object to being examined or Interviewed in a
medical or mental health facility or, with the ap-

proval of the Mental Health Review Officer, it is
deemed necessary to conduct certain interviews
or examinations In a medical or mental health
facility. In cases of such necessity, the Mer.tal
Health Review Officer may cause tho respondent
to be taken into custody and conveyed directly to
and from a medical or mental health facility for
purposes of examination of interview during the
normal business hours of tho facility.

(c) Persons conducting guardianship evalua-

tions shall In all cases include at least (I) a
psychiatrist, or a physician ani a [licensed or cer-
tified] psychologist with a d <ctoral degree in an
accredited clinical program, (ii) on attorney, and
(iii) a social worker with a graduate degree in so-
da! work with field training in a psychiatric facility
from an accredited program.

85. Evaluation Report

(a) An evaluation report shall be filed In court,

together with the petition and proof of service of
the report upon the proposed ward and his attor-
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ney and the petitioner, within fourteen calendar
days of the date on which the petition was filed

with the Mental Health Review Officer.
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(b) The evaluation report shall

(i) describe medical tests and examinations
performed with regard to the proposed ward’s
physical condition and state and interpret the re-
sults thereof;

(ii) describe the proposed ward’s mental and
emotional condition and specify the data on which
such description is based;

(iii) specify the particular services necessary
to protect the proposed ward from serious physi-
cal injury, illness or disease in the near future;

(iv) specify whether the proposed ward is in
need of mental health treatment and whether
there is a substantial probability that available
treatment will significantly improve his mental
condition;

(v) descr’be the terms and manner in which
necessary services were explained to the pro-
posed ward and state whether the proposed ward
wishes to accept or refuse such services, what his
understandTig is of the nature, purpose and ben-
efits of Such services, and what his express
reasons for any refusal are;

(vi) specify the financial resources of the
proposed ward and his entitlements to Insurance
benefits and publicly operated or sponsored
health, mental health and welfare assistance
which might be employed '® the provision of ser-
vices to him;

(vil) describe the alternative arrangements to
personal guardianship and to hospitalization or

othei supervised residence which were explored
and, if relevant, why they are not considered to be
feasible or in the proposed ward’s best interest;
and

(viii) if personal guardianship is recom-
mended, propose a guardianship plan which in-
cludes recommendations as to:

(A) ti<e proposed guardian and any possi-
ble alternatives;

(B) the services necessary and available to
protect the proposed ward from serious injury, ill-
ness or disease and the means by which they may
be financed;

(C) the specific, least restrictive authorities
needed by the guardian to provide services
necessary to protect the proposed ward from
serious illness, injury or disease;

(D) the specific authorities needed by the
guardian to control the assets and other financial
interests of the proposed ward in order to pay for
such necessary services; and

(E) the exemption of part or all of the
proposed ward’s estate and income from the fees
and other costs i icurred through guardianship so
as to protect the proposed ward from hardship
and his ability to sustain himself independent of
governmental or other forms of assistance after
the guardianship expires or is revoked.

(c) The petitioner and proposed ward shall

have five Judicial days to file responses to the
evaluation report.

86. Evaluations: Right to Remain Silent and
Silent Observers; Proposed Ward’s Experts

(a) A proposed ward shall have the right not to
respond to any questions In the course of exami-
nations and evaluations for the purpose of deter-
mining whether he meets the criteria for tempo-
rary or personal guardianship, provided that, after
lull explanation of this section 6, he may be rr-
i'Uircd to submit to interviews for the purpose of

*ascertaining whether he lacks the capacity to
make Informed decisions about care and treat-
ment services nnd his failure to respond to ques-
tions relevant to that issue may be Introduced as
evidence of a lack of such capacity.

(b) Statements of proposed wards In the course
of evaluations, examinations and treatment pur-
suant to this act shall be deemed privileged and
.confidential and, therefore, not admissible with-
out the respondent’s consent in any other civil or
-scriminal proceedings other than proceedings pur-
suant to this act and [the statute on civil commit-
cnani/. Proposed wards shall at all times have the
right to refuse to answer questions when the
answers may tend to Incriminate them.
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(c) During any evaluative interview or testing
conducted under this act, the respondent shall
have the right to be accompanied by an attorney
or other Mental Health Advocacy Service mem-
ber, or any attorney or mental health profes-
sional of his own choosing; and the state’s attor-
ney may also attend. Said accompanying persons
and state’s attorney shall be present as observers
only and shall not participate in such interviews or
testing through the rendering of advice, making
suggestions or other actions which would impede
the conduct of the interview or test.

(d) The court shall, If requested by an indigent
ward or proposed v. ,jin preparation for and in
connection with any >ring provide** in this act,
appoint a reasonal available psychiatrist,
psychologist or physic. « designated by the ward
or proposed ward to examine him and testify on
his behalf. Requests for such appointments may
be filed in court at any reasonable time prior to
such hearings. Reasonable fees and expenses for
such expert examiner shall be borne by the
[court/county].
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87. Expert Testimony

(@)
hearings conducted pursuant to this act may, if
appropriately qualified, give testimony:

(i) describing the present mental functioning
of a ward or proposed ward whom the witness has
personally examined;

(i) stating an opinion as to what the pros-
pects are that proposed and available treatment
will improve the mental condition of the ward or
proposed ward; and

(iii) stating an opinion whether the ward or
proposed ward has a severe mental disorder, as

Psychiatrists and psychologists testifying at

defined in section 1 of this act; provided that an”
witness so testifying shall be required to provide a
detailed explanation as to how any such descrip-
tions and opinions were reached and a specifica-
tion of all behaviors and other factual information
on which such descriptions and opinions arc
based.

(b) Such witnesses shall not be permitted
give opinion testimony stating the applicable
diagnostic category unless the ward or proposed
ward raises the Issue through cross-examinalioc
or the presentation of evidence.

88. Psychotropic Medication Influencing Wards
or Proposed Wards at Judicial Hearings

(a) It shah be the responsibility of the facility
providing trectment to a ward or proposed ward to
assure that he is not, without his consent, given
any psychotropic medication on the day preced-
ing, and on the day of, any Judicial hearing under
this act, nor given any medication with an ex-
pected effective duration of action extending into
such days.

(b) Notwithstanding the provisions of subsec-
tion (a) of this section, the ward or proposed ward
may be subjected to the influence of psychotropic
medication on the day preceding and on the day
of a Judicial hearing upon the written order of a
treatment facility physician who finds ft necessary
to protect the ward or proposed ward or others
from serious bodily harm, and, if he is to be kept

under medication for a period exceeding twenty-
four hours, the procedures described at [subsec-
tion 5(d) of the proposed statute on civil commit-
ment] are followed.

(c) If, for any reason, the treating facility fails to
comply with subsection (a) of this section R, the
ward or proposed ward shall be entitled to a post-
ponement until compliance Is attained.

(d) The ward or proposed ward shall be enti-
led, upon his request at any Judicial hearing con-
ducted pursuant to this act while he is under the
Influence of medication, to have the court and the
Jury, if any, Informed regarding such medication
and its effect on his actions, demeanor and par-
ticipation at the hearing.

89. Hearing

(a) Upon the expiration of the period provided
at subsection 5(c) of this act for the filing of re-
sponses to the evaluation report, the court shall
either dismiss the petition on the grounds that no
substantial grounds for a personal guardianship
appear or order the matter to be scheduled for a
hearing.

(b) A hearing pursuant to this section 9 shall be

conducted within thirty-five days of the filing of.

the petition.

(c) Atthe hearing the proposed ward shall have
the following rights:

(i) to be represented by a staff attorney from
the Mental Health Advocacy Service or, if he pre-
fers, an attorney of his own choosing;

(i) to present evidence on his own behalf;

(iii) to cross-examine witnesses who testify
against him;

MENTAL DISABILITY LAW REPORTER
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(iv) to remain silent;

(v) to have the hearing open or closed to tho
public as he elects;

(vi) to be present unless tl. acourt determines
that his conduct in the courtroom Is so disruptive
that the proceedings cannot reasonably continue
with him present; and

(vii) to be proceeded against according to tho
rules of evidence applicable to civil Judicial pro-
ceedings; and

(viii) to a trial by Jury on the Issue of whether
he is gravely disabled.

(d) The hearing shall In all respects bo In ac-
cord with constitutional guarantees of due pro-
cess and the burden of proof by clear and con-
vincing evidence shall be upon the petitioner.

(e) If the proposed ward is found by the Jury or,
If a Jury trial has been waived, by the court to be
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gravely disabled, the court shall psomptly resume
the hearing without a Jury, for the purpose of de-
termining any disputes regarding

(i) content of the guardianship plan;

(i) who shuuld be named guardian;

(iii) the availability of services necessary to
protect the proposed ward from serious injury, ill-
ness or disease;

(iv) whether the proposed ward lacks the
capacity to make informed decisions about care
and treatment services which the guardian would
provide; and

(v) what assets and sources of income of the

proposed ward should be exempt from charges to
pay the costs and fees involved in the guardian-
ship.

(0 Petitioners, temporary and personal guard-
ians and the guardianship evaluation service
shall be represented at all hearings under this act
by a state's attorney, provided that the state’s at-
torney’s office may agree with the petitioner or
temporary or personal guardian for representa-
tion to be provided by another person licensed to
practice law in this state.

810. Guardianship Order

(a) If, pursuant to section 9 of this act, it is de-
termined that the proposed ward is gravely dis-
abled, and lacks the capacity to make informed
decisions about proposed care and treatment
services and that necessary services are avail-
able to protect the proposed ward from serious in-
jury, lliness or disease, the court shall enter an
order which

(i) names the guardian and establishes a
guardian-ward relationship;

(i) makes findings of fact on the basis cf
clear and convincing evidence which support
each grant of authority to the guardian;

(iii) exempts from charges for the costs and
feos of the guardianship so much of the estate
and income of the ward as is necessary to prevent
hardship and to ensure that the guardianship will
not cause the ward to become financially depen-
dent upon any governmental agencies or private
cogencies or persons; and

(iv) adopts a guardianship plan.
(b) The guardianship plan shall specify those

authorities which the guardian will have with re-
gard to

() medical care for the ward's physical condi-

tion;

(li) mental haalth treatment which the guard-
ian may deem to be In the ward’s best interests;
provided that (sections 39 and <I0 of the proposed
statute un civil commitment} shall govern with re-
spect to those forms of treatment for which
Human Rights Committee approval Is required in
the cose of civilly committed persons;

(ii') deciding where the ward shall live and

placing the ward in a hospital or other supervised
residential facility; provided that the ward shall
not be placed in a hospital or other supervised
residential facility for any period exceeding ten
days unless the Human Rights Committee, fol-
lowing a review hearing conforming to [section 39
of the proposed statute on civil commitment] ap-
proves such placement as being In the ward's
best interest and in accordance with least drastic
means principles;

(iv) personal care services necessary for the
physical welfare of the ward;

(v) application for health and accident insur-
ance and any other private or governmental ben-
efits io which the ward may be entitled to meet
any part of the costs of medical, mental health or
related services provided to the ward;

(vl) physical and mental examinations as
necessary to determine the ward’s medical and
mental health treatment needs; and

(vit) the estate and income of the ward, con-

sistent with subsection (a)(ili) of this section 10,
necessary to pay for the cost of services which
the guardian is authorized to obtain on behalf of
the ward.

(b) The guardianship plan shall be no more re-
8tr' live upon the liberty of the ward than la
reasonably necessary to protect the ward from
serious physical injury, lllness or disease and to
provide nim with medical care and mental health
treatment for his physical and mental health.

(¢) An Initial guardianship order shall bo for no
longer than six months and any renewals thereof
pursuant to section 13 of this act shall bo for no
longer than one year.

811. Temporary Guardianship

(a) |If during the pendency of an initial petition
for guardianship It appears that services are
needed Immediately to prevent serious Injury, ill-

ness, or disease, the petitioner or guardianship
evaluation service may request the appointment
of a temporary guardian to authorize such ser-
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vices. Such request shall state the reasons and
(actual basis for the request and shall im-
mediately be filed with the court and copies im-
mediately served on the proposed ward and his
attorney.

A hearing shall be conducted within seventy-two
hours of the filing.

(b) At the temporary guardianship hearing, the
proposed ward shall have the rights set forth at
subsections 9(c)(i) through (vii) of this act.

(c) The burden of proof at the hearing shall be
by a preponderance of the evidence and shall be
upon the party requesting that a temporary guard-
ian be appointed. "

(d) If the court determines that a temporary
guardian should be appointed, it shall make the
appointment and grant authorities that are least

restrictive upon the liberty of the proposed wan'
consistent with ensuring that emergency service-
necessary to protect the proposed ward from
serious injury, illness or disease.

(e) The temporary guardianship shall expire at
the time of the appointment of a guardian under
section 7 of this act or upon the dismissal of the
petition for guardianship.

(f) Ifemergency life-saving services are needed
during the pendency of a request for temporary
guardianship, the Mental Health Review Officer
may authorize them if, after assessing the situ-
ation and, if possible, providing the proposoa
ward and his attorney the opportunity to present a
rebuttal, he determines that the services arc*
necessary and that a delay until the temporary
guardianship hearing would entail a life-threat-
ening risk to the proposed ward.

812. Revocation and Modification of Guardianship Orders

(a) At any time the guardian and ward may
jointly petition the court for revocation or modifi-
cation of the guardianship. A copy of such petition
must be served upon the guardianship evaluation
service, v/hich shall havo ten days to file a re-
sponse thereto, together with proof of service
thereof upon the guardian, the ward and the
ward’s attorney. If the service files a response not
objecting to the modification or revocation or fails
to file a response within ten days, the court shall
order the modification or revocation. Any re-
sponse by the service objecting to the proposed
modification or revocation, or any part thereof,
shall specify tho reasons and factual bases for
objection. Upon receipt of such an objection from
tho service, tho court shall determine whether
raises a substantial Issue as to whether the mod
Iflcatlon or revocation Is In the ward’s best In
terest. If tho court determines that no substantia
Issue has been raised, It shall order the modlIflca
tion or revocation. If, however, the court detor
mines that the service response raises a substan
tial Issue, it shall Imnmediately cause to be served
upon tho sorvice, tho guardian, tho ward and the
ward’s attorney notice of a hearing to bo con-
ducted within five to fifteen judicial days from tho
date of such notice.

(b) If at any time tho guardian deems It neces-
sary to seek a modification of tho guardianship
order to increase his authorities, ho may file with
the court, together with proof of service upon the
guardianship evaluation servicu, the ward and tho
ward's attorney a petition specifying tho re-
quested modification and the supporting reasons
and factual bases. The service and the ward shall
have five judicial days to filo a response thereto,
together with proof of service upon the guardian.
In tho absence of a response, the court may order
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any requested modification which it finds sup-
ported by the petition. If, upon receipt of a re-
sponse, the court finds that there is clearly no
substantial basis for a modification, it rnny dis-
miss tho petition. Otherwise, the court shall causa
to be served upon the service, the guardian, tho
ward and the ward’s attorney notice of a hearing
to be conducted within five to fifteen judicial dnyr
from the date ol such notice. The hearing shall be
in accordance with subsection 9(c) of this act ex-
cept that the right to a jury shall not apply and the
burden of proof by clear and convincing evidence
shall be upon the guardian.

(©) The ward may filo a petition for modification
or revocation together with proof of service upon
tho guardian and guardianship evaluation ser-
vice, no more than once during any ninety-day
period and no later than sixty days prior to tho
expiration date of tho guardianship order. Such
petition must state the supporting reasons and
factual bases and shall include as attachments
summaries of the expected testimony of persons
who testify for the ward. Tho service and guardian
shall hove ten judicial days to file a response, to-
gether with proof of service upon tho ward, tho
ward’s attorney, and tho service or guardian.
Thereafter, the court shall determine whether any
substantial disputed factual Issues exist nnd, if
none exists, tho court may dismiss the petition, or
modify or revoke tho guardianship, as warranted.
If such Issues do exist, the court shall cause to be
served upon tho service, tho guardian, tho ward
and the ward's attorney notice of a hearing to be
conducted within five to fifteen days after such
notice. At the hearing, tho ward shall have tho
burden of going forward with the evidence, but, if
tho ward presents nprima lade case for modifica-
tion or revocation of tile guardianship, the burden
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of proof by clear and convincing evidence shall be
upon the party or parties opposing the modifica-
tion orrevocation. Otherwise, the hearing shall be

In accordance with subsection 9(c) of this act ex-
cept the right to a jury shall not apply,

813. Expiration and Renewal of Guardianship Orders

(a) An initial guardianship order shall expire six
months from the date of the order unless the
guardian files a petition for renewal, together with
proof of service upon the guardianship evaluation
service, the ward and the ward's attorney, twenty
or more days prior to the expiration date.

(b) if a renewal petition Is filed in a timely man-
ner, the then current period of guardianship shall
not expire until the court takes final action
thereon. Upon receipt of a petition for renewal, the
court shall direct a guardianship evaluation and
report to be accomplished in accordance with
subsections 4(b) and (c) and 5(b) and (c) of this act.
The evaluation report shall be filed, together v/ith
proof of service thereof upon the guardian, the
word and his attorney within fourteen days of the

date on which the renewal petition was filed with
the court. Hearings on renewal petitions shall
comply with section 9 of this act.

(c) The first renewal of guardianship shall be
for a perioj of one year from the date on which the
initial order would have expired In the absence of
a timely petition ior renewal. All subsequent re-
newal periods shall be for no longer than one year
from the date on which the preceding renewal
would have expiree! in the absence of a timely pe-
tition for renewal.

(d) Second and subsequent petitions for re-
newal must be filed twenty or more days prior to
the expiration date of the then current period of
guardianship.

814. Emergency Powers

(n) Notwithstanding the limits of any temporary
guardianship or guardianship order, temporary
guardians and guardians shall at all times have
.he right to authorize the provision of emergency
iife-ssving services. This shall Include the power
to authorize hospitalization without advance court
approval.

(b)

powers under subsection (a) of this section 14, the

In the event of the exercise of emergency

temporary guardian or guardian shall provide Im-
mediate notice thereof io the couri, the ward and
the ward's attorney. If hospitalization |3 involved,
the court shall, upon receipt of such notice,
schedule a hearing on the continuing need for
and appropriateness of hospitalization within
seventy-two hours unless it clearly appears that
the ward Is to be discharged from the hospital
within seven day3 of admission.

815. Right to Services

(a) Each ward shall have the right to prompt
ind adequate personal and medical care, treat-
ment and rehabilitative services for the purposes

th al meeting his needs for protection from
'physical Injury, lllness or disease and restoring
him to the abilities to care for himself and to make
Ills ovir. Informed decisions about care nnd treat-
ment services.

(b) in the event that tho guardian Is unable to
rirovilde ouch services out of funds available from
:be word's estate and income and other private
and governmental benofits to which the ward Is
entitled, the guardian or ward may petition the
r.ourt for an order requiring the [state and/or
rounty] to provide ouch funds as are necessary to
provide services that would implement tho ward's
ri.gM to services. Such petition shall provide com-
pie'o details with regard to funds and other ben-
efits ot the guardian's disposal and Justification
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for the necessity and appropriateness of the ser-
vices for which finances are unavailable. Upon
receipt of the petition, the court shall schedule the
matter for a hearing within twenty days and cause
the petition and notice 0J the hearing to be served
upon the guardian, the ward and the ward’s at-
torney, the guardianship evaluation service and
[appropriate state and/or local officials]. In prep-
aration for the hearing, the guardianship evalua-
tion service and [appropriate state and/or local
officials] shall have access to relevant care and
treatment records of tho ward.

(c) At the hearing conducted pursuant to sub-
section (b) of this section 15, the burden of proof
by a preponderance of tho evidence shall be upon
tho petitioning party. Otherwise the hearing shall
be in accordance with subsection 9 of this act ex-
cept that the right to a jury shall not apply.

(d) At the conclusion of the hearing, the court
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