





Attachment 1

GOVERNOR'S COUNCIL FOR THE HANDICAPPED
AND GIFTED

ESTIMATES OF NEED AND FISCAL IMPACT

OF GUARDIANSHIP BILL
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The Committee on JUDICTARY has had HB 572
"An Act relating to guardians and conservators; and providing for
an effective date."
under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:
[ oX] do pass [ 1 do not pass
( 1 do pass with attached amendments(s)
[ 1 same title
[ 1] replacewith CS for [ 1 new title
and recommends
[ 1] AND attaches a "Letter of Intent” [ 1 New Fiscal Note
[ 1 reports it back without recommendation
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Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann"s

TOTALS

Percent of Total
Facility Population

CURRENT NEED FOR GUARDIANS

itvithout
Guardian

53
123
59

142
42

5

19

10
19

540

81%

itvhich do
not need
Guardian

38
111

81
37

o

330

50%

it needing
Guardian

15
12

56
61

27
15

SN

210

32%

it needing
Private
Guardian

21
12

[EEN

95

14%

ik needing
Public
Guardian

gl N
= O R P oD

w

115

17:



Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann's

TOTALS

Percent of Total
Facility Population

vFjoA

CURRENT STATUS oF GUARDIANSHIPS

it

Patients
90
126
61

158
43

73
25
43
14
21

*65

£ ', " Bty
_ It with it with Public
It with Private or Disint.
Guardians Guardians Guardians
37 26 11
3 1 2
2 2 0
2 0 2
16 4 12
1 0 1
8 6 2
6 5 1-
43 43 0
4 0 4
1 1 0
2 1 1
125 89 36
19% 13% 5%



PROJECTED NEED FOR GUARDIANSHIPS

If needing # needing

Admissions /I needing Private Public

Facilicy (Approx. per yr.) Guardian Guardian Guardian
Southcentral Region

Harborview 7 4 3 1

Hope Cottages 32 4 2 2

Valley 8 5 4 1

Wesleyan 38 36 22 14

Glenmore 36 17 1 16

Careage House 36 3 2 1
Northern Region

Careage North 236 40 30 10

Hope Center 4 3 3 0

Southeast Region
Island View Manor 17 17 17 0
Wrangell General

(long-term care) 4 4 1 3
Gateway 0 0 0 0
St. Ann's 45 19 2 17

TOTALS 463 152 87 65

PercenL of Total Admissions 33% 19% 14%



Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann's

TOTALS

Percent of Total
Facility Population

Total If of

Guardians
who could be
in use now

52
15

58
7

35
21

335

50%

If Private
Guardians

27
17

N

18A

28%

If Public
Guardians

15

23
70

(e0]

w

151

2.3%



District

IH (Juneau,
Ketchikan,
Sitka)

/2 (Nome)

/73 (Kodiak,
Anchorage,
Kenai)

//A  (Fairbanks,
Barrow,

Bethel)

TOTALS

* Calendar year

COURT INFORMATION ON GUARDIANSHIPS

1976*
Protective

Guardianships Proceedings

7 7
1 2
10 100
0 16
18 125

** First nine months

Guardianships

11

19

Protective

Proceedings

14

88

23

126

W_

1978**

Guardianships

7

10

Protective
Proceedings

6

83

15

106



PERSONAL SERVICES $-54,218

Admn O fficer Il (Rg 19) $2243/mo $26*516
Legal Secretary I (Rg 10) $1194/mo £ t328
417244
FICA°.0613% x $37,7.28 2,282
PERS- 17.70% 7,300
Health Ins- 24 mm x $141.32 5.592
ils

TRAVEL $*24,300 "

Quarterly visits to wards and visitor inquiries estimated at
5 trips per month- 60 annually

Transportation- $225/tTip $13,500
Per Biera $60/day x 3 days/trip 10,800
. * Wo&B
Assumptions made: >

(1) Quarterly visitation requirement would he delegated to
Public Administrator at judicial district level,

(2) Length of trip nrovides concurrent visitation with several
wards

(3) No distinction is made in cost for visitor requirements as
it is presumed quarterly visitation to wards could not be
fully complied with in initial year.

CONTRACTUAL SERVICES $153,,055
Basic telephone f, long distance $600/month $ 7,200
Postage- Routine correspondence $3G0/nonth 540
C ertified estimated 15/rao0 0 $1.25 225
Copy raachine-USAGE ONLY 10,000 copies 6 $.25 2,500
Printing- Lettersets, envelopes 1,200
Forms requirements 2,500
Typewriter rental 5365/mo : n
SIFTAS

Professional fees 5 services- 210 current bacfclog of cases

Court system estimates on I1BB cases in first 4 months of FY 79

reflects average cost of $525 per case. This provided approxi-
mately 14 hours attorney time and 2 hours of hearing time before
a Standing Master

0 "o $110,250

Expert testimony- Rules of Court specifications $50/hr
Assumption: 2 hours per case. $ 21,000



» A = -1 . ®

* FISCAL IMPACT GUARDIANSHIP

t.

CONTRACTUAL SERVICES:continued

Pbysciatxic or otheT evaluative testing is arbitrarily
estimated at 21 of the total caseload. Current costs

vary from $180-$30Q per case.

$ 1,260
$151,855
CQMMODOTIES Vv 1,200
EQUIPMENT $ 2,450
Desk, Executive $ 280.96
Desk, Secy 345.16
Bookcase 3 shelf 81.8%
Legal files
(2 4 dwr) 349.54
Chair, Exec 141.01
Chair, Secy 92.72
Calculator 218.47
Transcriber 464.86
Dictating unit 464.86
iT~swrzz
e#233,212

TOTAL PROJECTED FY 80 BUDGET REQUEST

ANTICIPATES 100$ federal funding through existing programs.
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FISCAL IMPACT GUAHDIANSHIP page 3

As the present caseload in the courts for all guardianship
cases is averaging 45- 50 cases per month statewide, it is
reasonable to assume the current backlog would more likely
be dealt with over a two year period.

The budgeting alternative would be to proyi™® funding as follows:

FY 80 A FY 80 3 FY 81C2)
Personal Services $ 54,213 $ 54,218 $ 58,013(1)
Travel 24,300 24,300 26,730
Contractual Serv 251,055 85,430 136,961(3)
Comatodoties 1,200 1,200 1,320
Equipment 2,439 2,439
Total $233,212 $167,587 $2237024

Funding would be federal funds passed through interagency to
the Court System.

(2) FY Sl increase assumes majcxssusE ?% increase in keeping vrith
the President's guidelines.

(2) Basic inflation 10% all other costs
(3) Assumes 170 cases (50% current backlog plus 65 projected
additional.)
Possible federal funds identified are: *f"
C
Governor's Council Handicapped § Giffced $50,000

lihxle it is not feasible to identify other specific amounts
it is reasonable to assume certain programs would be appro-
priately billed for such costs, ie®

O ffice of Ageing- under requirements for advocacy 5
legal services to those over 60.

Foster Care- under protection H advocacy

Other social services programs.

ro\ e eV : e L m
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THE FOLLOWING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE

ORIGINAL.



Chapter 2G. Protection of Persons Under Disability and
Their Property.

AT
1. G.-iitnJ Provisions it 2fidii">- i:<2(V020)
P. fJuir,linns of Minors (5? m.2G.i)30— fi.2G.p85) ..

3. Gwrrdfttis *i tii'ca"c(|ta"U Person*, <% Tg?z)ft.W"~Is.26.15a)

<
d i e ertion of I'rojerty of Persons Ih..U*r Pisr.biiity anu .-him 1+4-'-o

5—13.25 .115) .
5. Jv .tTs (¢ AUorney (-A i5.2G."2V--13.25.130)

Article 1. General Provisions.

e |ietiiitions_arl use of terms ig."tﬁ(ci[i%,ol payment or deliver
s Bulieton of” tibject” matter; 20 IVl 7, pf, poiers by parent
COﬂSOI(ﬂ:\tIOH of Hr.l.aetlltuts Or fLar>;ul

Sec. 1n.2G.00n. Definitions and use of terms. Unless otherwise
apparent from t < context, in this code:

(n “incapacitated person™ menus any icrson who is impaired by
i +-s0n of mental illness, mental deficiency, pnysieal illness or di
ability, advanced aim, chronic use ol drugs, chronic into tealion, <r
other cause (except minority) to the extent that he lacl s .. dficict..

understanding 0l capacity to make or communicate responsible deci-
sion.-. i, :us-roing his person;

(2> a “protective proceeding” is a proceeding under the pmvi-
« :is of § 1(5 of this i hapter to determine, that a person cannot cf
fi lively manajrn or apply his « dale necessary ends, either he-
car » he lacks IK- ability or is oiheroise inconvenienced, or because
la' is a i.vaor, a a! to secure ndministi ation of his estate by acon-

lalor or other appropriate relief;

»t a "protected person' ima minor or other person for whom a
c vvaloi has been appointed or otl.ei* pridedive order has been

lo;

"'"la “ward" is a person for whom a guardian lias Iteeu ap-
i a “mitn.r ward" is a minor <r whom ti guardian ha ; hern
appointed solely because of minority. 1 «en78sLA 1&72)

See. 1d.20.01b. Jurisdiction of si; ,;.-d matter; consolidalo.n of
proceedings. (a) Tim court has jurisdiction over protective proceod-
i; m and guardianship proceedinga.

(b) WiItcm both guardianship an* irolective proceedings as to
Ib same person are commenced or pending in the .same court, the
p.-"cecilin/'ii may be consolidated. (S1ch 78.SLA t:;72)

we. 13.20.0J5. Facility of 'payment or delivery. Any person under

a duty to pay or deliver money or personal property lo a minor may
in rform this duly, in amounts not exceeding $5,000 year, by paying
or deliver' tg the money or properly to, (1) the minor, if lie has attained
age >' 18 years or is married (2) an" person having th *care and

ve emdy of the minor with whom the tr’ -rresides; (8) a guardian of the
minor; or (d) a financial institution incident to a deposit, in a federally
insured savings account in the sole name of the minor and giving no'.ic ¢
of the deposit to the minor. This section does not apply if the perron
«'.king payment or delivery has actual knowledge that a conc.ervalo”
has been appointed or proceeding- for appointment of a conservator of
the estate of the minor are pending. The parsons, other than the minor
or any financial institution under PI) of tk: section, receiving money or
property for a minor, arc obligated to apply the money to the .support
and education of the minor, but may not pay themselves ex- epf by way
of reimbursement for out-of-pocket expenses for goods and services



necessary for the minor's support. Any excess sums shall he preserve !
for future support of the minor and any balance not so used and any
proncrty received for the minor, must be turned over to the minor when
he attains majority. Persons vho pay or deliver in accordance with
provisions of this section are not responsible for the proper application,
thereof. (§ 1 ch 78 SLA 1072; am 5 22 eh 5>SLA 1073)

Sec. 13.2':.020. Delegation of powers by parent or guat«>.un. A
prrout or a guardian of a minor or incapacitated person, b\ a prop-
m . executed power of attorney, may delegate to another pci son, for

period not exceeding one year, any of his powers regarding care,
custody, or properly of the minor child or ward, except his powet
I consent to marriage or ad ption of a minor ward. (S 1 ch 78

SLA 1072)

Article 2. Guardians of Minors.

Seriion Scclion

on. Status of guardian of minor; gen- I$ Court alipoii:lmont <f giisir.liaii of
eral minor; t.roccdurc

35. Testamentary appointment of . Corn-cut to service by jiceci»tanco
guardian of minor i of sippointin-nt-*, not: r

ol' fI'.i.vtioii y minor of 1! or older U Powers and ilulivs of oi.riliaii oi
to testnr.cnlary iippouilmont minor _

I Court hjtji'dnlment of gi.ardian 75 Termination of appoint. >
minor, .ot.ditiomj for appoint jluardinn; geiieral
ment 3P Procoding.-i suli-ijui r( lo nj>-

fill. Court appointment of gunrdia.. P_o_in?mg'nt; venu -
(wf minor; venue Hb» Kusigiwiti.ii, or rci.lovil jirovev.

i.e. CV; nppointmeut of guardian of ings

minor; .ru diieations; priority
of mmmoi . nominee
Sec. 132<{i:>0. Status uf guardian of minor; gem. ,il. A person
Ivoomos a guardian of a minor by acceptance . a Ustai notary ap
pointmen| or upon appointment by the conn. The gimrdianijhip
» a.tus ..ontlnues until tcrfriinatod, without regard to tin* local:.,..

un time to time of the guardian and minor wai t£ | ch 78 SLA
0\

Sec. 13.20.035. Tc.stumt.nttiry appointment of guardian of minor.
Tin; narent of a minor may appoint by will a guardian of an unmarried
, .. Subject to the right of the minor under W of this chapter, a
t; 'aiuoutary appointment becomes effective upon filing the guardian s

nceep: -e in the court in which the is probated, if before
rw.'epp- e both parents are cl*-or the surviving parent r adjmh e
inv; aied. If both parents are dead, an effective appointment by Ib.

pat. | who died later has priority. This state recognizes a teslamenlar;
appointment effected by filinn tb- guardian's acceptance under a will

e - . in another state which is the testator' domicile. Upon
*n, mce of appointment, written notice | acceptance must oe given
to the minor and to the person having hut care, uw>

\\s 2*  \tacrul 'elation. (8 1ch78 SLA Lf2;am 8 23 ch G5SLA 1073)

S'i 13.20.010. Objection by minor of 1! or older to testamentary
ap;i< .itment. A minor of M or more years may prevent an appointment
fi lr. Pittainentnry guardian from becoming effective, or may cause a
p.ev .usly accepted apppintmenf to termi .»l.e by filing with the court
in winch tin; will is probata! written objection to the appointment
bolon ;tis aceejiti d or wilhir, 30 days after notice of its acceptance. An
objecti m iw.y b* withdrawn. An objection does not preclude
nnpon '..neul by the court ii; a proper proceeding of lhe testamentary
r.omii.ee, or any other .suitableiperson. (8 1ch 78 SLA 15172, am jp> 24 ch
fit) SLA 1973)



of guardian of minor:
pcci VWMI v -1 i

cortditi >nr for appointment. The court may appoint a guardian for an
utimaivfcd minor if all parental rights of custody have been terminated
i sus; ended by circumstances or prior court order. A guardian
appointed by will as provided in 8§ 35 of this chapter whose appointment
has not been prevented or nullified under § 40 of this chapter has
priority over any guardian who may be appointed by the court but the
court may proceed with an appointment upon a finding that the
testamentary quardian has failed lo accept the testamentary
appointment within 30 days after notice of the guardianship proceeding.
(8 1ch 78 SLA 1072: am 8 25 ch 50 SLA 1973)

Sec. 13.2(1.050. Court appointment of guardian of minor; venue.
The venue for guardianship proceedings for a minor is in the piaio
where the minor resides or is present. (8 1ch 78 SLA 1972)

Sec. 13.26.055. Court appointment of guardian of minor; quali-
ficalions; priority of minor’s nominee. The. court may appoint as
guardian any person whose appointment would be in the best inter-
ests of the minor. The court shall appoint™ person nominated by
I: « minor, if the minor is 11years of age or older, unless tin* court

finds the appointment contrary to the best interests of the minor.
(8 1ch 78 SLA J972)

Sec. 13.2G.btl). Court appointment of guardian or minor; proce-
dure. (a) Notice of the time and place of hearing- of a petition for
the appointment of a guardian of a minor is to I< gLcii by the
petitioner in the manner prescribed by AS 13.0G.110 to:

(1) the minor, if be is J4 or more years of age;

(2) tiic person who has had the principal care and custody of t'e
minor during the QO days preceding the date of tin. pctiiiun; and

(') any living parent of the minor.

Ib) Upon hearing, if the court finds that a qualified person seek.-,
appointment, vomm is proper, (be required notices have been given,
the requirements ot y 45 of this chapter have been met, and the
\ Ufare and best interests of the minor will be served by the re-
quested appointment, it shall make the appointment. In other cases
the court may dismiss the proceedings, or make any other dispo-
sition of the matter that will host serve the interest of. the minor.

(c) If necessary, the court may appoint a temporary guardian,

v.i'h the status of an ordinary guardian of a Miirr, but the an-
Ij.nrity of a temporary guardian shall not last longer than si>.
months.

p.i If, at any lime in the proceeding, the court determiner that
tii - ‘.Lcre.il.. of.the. minor are or may be . Adequately represented,
it. ay appoint an attorney to represent tlv minor, giving consider-
ation to the preference of the minor if the minor is 14 years of age
or older. (8 1ch 78 SLA 1972)

Sec. 13.2G.0fi5. Consent, to service by acceptance of appoint meat;
notice. By accepting a testamentary or rmirt appointment as guard-
ian, a gu. dinn submits personally to . jurisdiction of the court
in any proceeding relating l» the gu .diansliip that may be in-
stitutod by any interested person. No.ice of any proceeding shall
lie delivered to too guardian, or mailed to him by ordinary mail at
his address as listed in the court records and to bis address as then
known to the petitioner. Letters of guardianship must indicate

whether if..1guardian was appointed by will or by court order, (8 1
ch 78 SLA 1972)



See. 1312C.070. E&vcrs and duties of guardian of minor. ,&guardian
of a minor lias the powers and responsibilities of a parent who has not
been deprived of custody of his minor and uneinancipated child, except
that a guardian is not legally obligated to provide from hisown funds
for the ward and is not liable to third persons by reason of tno paiental

relationship for acts of the ward. In particular, and without qualifying
the foregoing, a guardian has the following powers and num.-..

(1)  Aguardian must report the condition of his ward and of z.cw:ud *
estate which has beer, subject to his possession or control, as ordered
by court on petition of any person interested in the minor s \ mim-- o>
as required by court rule.

(am § 20 ch 5G SLA 19/3)

See. 13.2(i.07r>. Termination of appointment of guardian; gen-
eral. A guardian’s authority and responsibility torminales upon the
death, resignation or removal of the guardian or upon the minor’s
death, adoption, marriage or attainment of majority, but termina-
tion does not ailed; his liability for prior acts, nor his obligation
to account for funds and assets of his ward. Resignation of a guard-
ian does not terminate the guardianship until ii lias been approved
by the court. A testamentary appointment under an informally pro-
bated will terminates if the will is later denied probate in a formal
proceeding. (S 1ch 78 SLA 1972)

See. ]3.2(i.0S0. Proceedings subsequent lo appointment; venue,
(a) The court where the ward resides has concurrent jurisdiction
with the court which appointed the guardian, or in which accep-
tance of a testamentary appointm >i was tiled, over resignation,
removal, accounting and oilier proceedings relating to ihe guard-
ianship.

(b) If the court located where the ward resides is not the court in
which acceptance of appointment is tiled, the court in which pro-
ceedings subsequent to appoinlmi id are commenced shall in all ap-
propriate cases notify the other court, in this or another state, and
after consultation with that court determine whether to retain ju-
risdiction or transfer the proceedings to the other court, whichever
is in the best interest of the ward. A copy of any order accepting
a resignation or removing a guardian shall he sent lo the court in
which acceptance of appointment is tiled. (E I ch 78 SI.A I.,72)

Sec. 13.2ii.0S5. Resignation or removal proceedings. my pi
sou inloresled in the welfare of a ward, or the ward, i! . 1or me 0
years of age, may petit .1l for removal of a guardian on the gn nri
that removal would be in the best interest of the ward. A guardian
may petition for permission to resign. A petition for removal or lor
permission to resign may, hut need not, include ;. request for ;.p
pointmeiit of a successor guardian.

(b) After notice and hearing on a petition for removalor! :
permission to resign, the court may terminate the guard.unship aim
make any further order that may l.e appropriate.

tc) If, at any time in the proceeding, the court de.tei mines 1L
the interests of the ward are 0l may be inudtquately rmmpresented,
i. may appoint an atl.ori.ey In represent the minor, givii.' consider-
ation to the preference of the minor it the minor s M or : .ore yours
of age. (S 1eh 78 SLA 1972)



Section
t IOMitnry appoint,,f R,aniiari; frmina-.io,,
r f,r inca,.,:eitaU*l capacity

ion. Wf/iti;**011

of in-

1"W* isi,"r *m feujinlianship proceed

‘'emmoowlurc fo lappoint,net Hi;,. XolVw*
;m

) K«ardi:msl,ip proc-e,
wi tt Nij.ordian of

. K'T >¢* T-n.pdi-ary gt.ur,,’ians

11>, Ac”p ,nae y(appontn«oat; Cfa- 150 .GuriJjral ..oWenh nnti duiies di
I'" IL

. puardiiii.
TermiiMlie of giiiinliiui.ship for 105. I'rocccli,.;:'. M: e to an
, ,hi';li,acitati-.1 person poiata.ct; vcouc ' ‘

1- inycjpi or re3|gnation _of

S-v. 1.1.2(i.095." Testamentary appointment of guardian fur in-
capacitated persum (a) The parent of an incapacitated person may
by will appoint :?guarui.tn of the incapacitated poison. A icstamci-
It-i-y appointment by a parent becomes effective when, after having
given seven days prior written notice of his intention to do so to tie
incapacitated person and to the person having his care or to his
nearest adult relative, the guardian tiles accept mice o! appointment
in ihe court, in which the will is informally or formallypnoated,
it, prior thereto, both parents are deador the surviving parent is
ad; ; .'ged incapacitated. It both parents are dead, an eflVclivt: no-
pe . ment by tlu: parent who died later has priority unless it is
terminated by the denial of probate in formal proceedings.

(m) The spouse of a married incapacitated, prison may by will
appoint a guardian of the incapacitated person. The appointment

hi .rouics effective when, al ter having given seven days prior writ-
ten notice of bis intention to do so to the incapacitated person and
I eIn; person having- bis care or 1. nis nearest adult relative, the
..ardian files a.ec.ejitaiiee of appointment in the; court in which the
> isinformally or formally probated An effective appointment by

r.'ouse has priority over an appoinl at. My a patent unKiss it is
b .ruinated by the denial of probate in i ml proceedings.

tc.) Mhis state recogni'/.es a testament; appointment chocted by

n> it>aoptanc.c under a will probated ai the tc¢ dor’s domicile in
:e. ther date.

(d) On the filing with the court in which the will was prohs.ved of
written objection to the appointment by the person for whom a
o- lament I'y appointment of guardian has been made, the appoint-
nx .it is f.'iiiiatod. An objection do'-s not prevent appoint meiit by
tin: court i proper proceeding- of the testamentary nominee or

other s. .".ihle peiwon upon an adjudication of im.opacity in
proceedings under S5 100—155 of this chapter. (S | ch w. SLA
1.97)) -

See. 1.'{.20.toil. Vciuic. The venue for guardianship proceedings
i incap.icitateil person is in the place v here the incapacitated
person resides or is present. If the incapacitated person is admit ted
to an institution under order of a court. <4 competent jui isihction,
vt-m is also in the judicial district in which that court sits, (i; |
ch 18 SLA 1972)



» 13.25.link;Prom!lire foi court appdminient of a guardian
of an incapacitate.* person, (a) The incapacitated person or any
person interested in ms welfare may petition for a finding of in-
capacity and appointment of a guard an.

(b) Upon tin- filing of a petition, tin- court shall set a date for
bearing on the issues of incapacity and unless the allegedly inca-
pacitated person lias counsel of his own choice, it shall appoint an
appropriate official or attorney to represent him in the proceeding,
who shall have the powers and do'e-s of a guardian an litem. The
person alleged to he ir.capacilaLXshall be examined by a physician
appointed by the court wim shall submit his* re port in writing to the
court and be interviewed by a visitor sent by the court. The visitor
also shall interview lbe person seeking appointment as guardian,
nail visit tinlpresent place of abode of the person alleged to be in-
capacitated and lIn< plane it is pioposed (tint lie will be detain-’,
nr reside if (lie requested appointment is made and submit lis re-
port in writing to the court# The person alleged to he incapacitated
is entitled to be present at the hearing in o.-im n. am .0 ee or lic¥ar
all evidence hearing upon his condition, lie is entitle., lo he present.

by counsel, lo present evidence, to cross-examine witnesses, u.cT.id
ing Die court-appointed physician and the visitor, and lo trial by
jury. The issue may be d. lerniined at a closed hearing without a
jury if the person alleged to ho incapacitated or his counsel >ore-
quests. (S J ch 78 SLA 15)72)

See. 13.20.11(1. Findings; order of appointment, Tne <v -t may
appoint a guardian as requested if il is satisfied that 1L person
for whom a guardian is .viiighi is incapacitated and that inc..ap-
p<in;..;;n--nt is necessary ir desirable as a mean.-, of providing Cor.
tinning care and super.ssion of the )arson of the iacapacil.d'ul p ;r-

sl.i. Alternatively, the court may dismiss the proecedim. nr. eui., j
any other appropriate order.

Sec. 13.20.115. Acceplunce of ajipointment; consent to jurisdic-
tion. Ily accepting alipointmeiit, a guardian submits personally In
the jurisdiction of the court in any proceeding relating to the
Hiliv. Zi;in lii|>that may lie institoted by any interested person. Nn-
lien nl nn\ Iu'oeceiliiig shall lie di-livei'i'd In the guardian or mailed
to him by ordinary mail at bis address as listed in the court records

and lo his address as then known to the petitioner. (S 1ch 78 SLA
15)72)

Sec. 13.20.120. Termination of guardianship for incapacitated
person. The authority and responsibility of a guardian for an
incapacitated person termiiu.tes upon the death of the gun -ban or ward,
the determination of incapacity of the guardian, or upon removal or
resignation as provided in 8§ 125 of this chapter, Testamentary
appoint,. nl under an informally probated will terminates if the will is
later deni d probate in a formal proceeding. Termination does not affect
his liability for prior acts nor lus obligation to account for funds and '
assets oi his ward, (@ 1ch 78 SLA 1972; am k 27 ch fit SLA 1973)

Sec. 13.2(5.125. llem ivn! or resignation of guardian; termination
if incapacity, (a) On petition <i the ward or any person intnreslcu
in his welfare, the court may reli eve a guardian and appoint a s.,c
censor if in the best interests of the ward. <50 petition ¢ the guaro*
ian, the court, may accept bis resignation and make any other or<u
which ma\ be appropriate.



("> An order itdjnaiciitmjr.intapaciQ- may specify a minima.n
period. not exceeding one year, during winch no petition for an ad-
judication that the ward is no longer ineapaeiiated may be tiled
without special leave. Subject to this restriction, the ward or any
person interested in his welfare may petition for an order that ho
is no longer incapacitated, and for removal or resignation of the
guardian. A request for this order may he made by informal letter
to tiie COUrt or judge and any person who knowingly interferes with
transmission ».f this kind of lequest to the court or judge may be
adjudged guilty of contempt of court.

(ct llofore removing a guardian, accepting the resignation of a
guardian, or ordering that, a ward’s incapacity has terminated, the
court, following the same rocedures to safeguard the rights of
the ward as a].ply to a peti' .>u for appointment of a guardian, may
send a visitor to the residence of the present guardian and lo tlu
place where the ward resides or is detained, to observe conditions
and report in writing to the court. (§ 1ch 78 SLA J972)

Sec. J3.26.130. Visitor in guardianship proceeding. A visitor is,
V. .i respect to guardianship proceedings, a person who is trained
in law, mining dr social work and is an ullicer, employee or special
appointee of the court with no personal interest in the proceedings.
(* 1eh 78 SLA 1972)

Sec. 13.26.135. Notices in guardianship proceedings, (a) Jn a
pro. ding- for the appointment or removal of a guardian of an in-
capacitnied person other than the appointment of a temptrary
guardiM or temporary suspension of a guardian, notice of hearing
shall b ivrai to each of the following:

(:) ii;e ward or the person alleged to he incapacitated and his
«<® ¢, parents and adult children;

any pu .eon wlm is serving as his guardian, conservator

\% as his cave ; ’ eostody ;and
< in case r< person is notified under (1) of this sub-
s. “an. at least m. mof his closest adult, relatives if any can be

found.

(’%) Notice shall be served personally on the alleged in -npuc.itatcd
p -r . ei, and his spouse and parents ii they can he found within the
state. Notice to the spouse and parents, if they cannot be found
within the stab-, and to all other persons except the alleged in-
capacitated person shall he , von as provided in A8 13.06.110.
Waiver of notice by the person alleged to be ineup: cit.ted is not
cyt live unless ho attends the. hearing or his waiver of notice is
c Ur ! iu an interview with the visitor. Kepreso.i.laiiou of the
id. liu-apacitaled person by a guardian ad litem is not necessary.
(S 1ch 73 SLA 1972)

Sec. 13.26.110. Temporary guardians. If an incapacitated person

lias no guardian and an emergency exists, the court may exercise
the power of a guardian pending notice and hearing. If an ap
p fiited guardian is noL ofii vtivcly performing his duties and lhe
court, further finds hat the welfare of the incapacitated m-rson re-
gieiva imnv. b: wmaction, ir may, with or without notice, appoint
a temporary guardian for the incapacitated person for a specified
period not to exceed six months. A temporary guartii ,.i is cuthied
to the care and custody of the ward and the mithorii.- of any per-
marieiA guardian previously appointed by the court is suspended
so lo- as atempo .ry guardian has authority. A temporary guard,
ian may he removed at any time. A temporary guardian shall make
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any report the- court requires. Jn other respects tin- provision '

this rotlv meoheerning guardians apply to temporal v puanii.uH *- .
ch 78 SLA 1972)

Sec. 13.2G.M5. Who may he guardian; priorities. (a) Any compe-

tent person or a suitable institution ruay be appointed guardian o;
an incapacitated person.

(h) i e>ons who are not disqualified have priority for appoint-
ment as guardian in the following order:

(i) the spouse of the incapacitated person ;

(2) an adult child of the incapacitated parson ;

(=) a parent of the incapacitated person, including a person
nominated by will or other writing signed by a deceased purerI;

(4) any relative of the incapacitated person with whom ho ha-,
resided for more than six months before the filing of the petition;

(5) zh.person nominated by the person who is caring for him or
paying Ml uofils to him. (§ Jch 78 SLA 1072)

See. 13.26.17)0. General powers and duties of guardian, (a) A
guardian of an incapacitated person luw the same powers, rights and
duties respecting his ward that a parent has respecting his
unemancipnted minor child except that a guardian is not liable to third
persons for acts of the ward solely by reason of the parental
relationship. In particular, and without, qualifying the foregoing, a
guardian has the following powers and duties, except as modified b\
oi dcr of the court:

(I)  to the extent, that, it is consistent with the terms of any order by
a court of competent jurisdiction relating lo detention or commitment
of the ward, ho is entitled to custody of the person of hi;, ward and may
establish the ward’s place of abode inside or outside this slate;

(V) ; entitled to custody of his ward lu Il make provision for the
care, .'t.mfort and maintenance of ids ward id, whenever appropriate,
arrnni «&* his Laming and education; without regard to custodial
rights of the ward’s perron, he shall take reasonable care of his ward’s
eioli.mg, furniture, vehicles and other personal effects and commence
protective proceedings if otl.>. properly of his ward is in need of
protection;

(3) a guardian may give any consents or approvals that may be
necessary to enable the ward t<receive medical or other professional
care, counsel, treatment or service;

(4) if no conservator for the estate of the ward has been appointed,
he may.

(A) institute proceedings to compel any person under a duty to
support the ward or to pay sums for the welfare of the ward to perform
his duty;

(I") receive money and tangible property d diverahle to the ward and
apply the money and property for support, care and education of the
ward; not, he may not use funds from hi: ward’s estate for room and
board which he, his spouse, parent, or child have furnished the ward
unless a charge for the service is approved by order of the court made
upon notice lo at least one of the next of kin of the ward, if notice is
possible; he must exercise care to conserve any excess for the ward’s
needs;

(> guardian is required to report the condition of his ward and cf
the estate which has been subject to his possession or control, as
required by the court or court rule;



(= if a cou.serv.i;oV has boon appointed, all of the ward’s estate
received by the guardian in excess of those funds expended lo meet
current expenses for support, care, and education of the ward must be
paid to the conservak for management as provided in this code, and
Ihe guardian must account to the conservator for funds expended,
(urn § 28 ch 56 SLA 1373)

See. 13.26.155. Proceedings subsequent lo appointment; venue,
(@) The coin! where the ward resides haseconcurrent jurisdiction
with the court which appointed the guardian, or in which accep-
tance of a testamentary appointment was tiled, over resignation,
removal, accounting and other proceedings relating to the guard-
ianship.

(=) If the court located where the ward resides is not the court
in which acceptance of appointment is filed, the court in which pro-
ceedings subsequent to appointment are commenced shall in all ap-
pr prime cases notify the other court, in this or another state, and
ai u- consultation with that court determine whether lo retain ju-
risdiction or transfer the proceedings to the other court, whichever
may be in the best interest of the ward. A copy of any order ac-
cepting a resignation or removing a guardian shall be sent to the
court in which acceptance of appointment is filed. ($ 1ch /8 SLA
1972)

Article 1 Protection of Property of Persons Under
Disability and Minors.

Krtti-in Section
I"L. 1Vmoclive ; I'di'cotliiigs IMS. General duly of conservator
), “ dive gnirucilinj;:;; jmdsdtc-  a'ui. Invenlory aiul records
e of ulfnirs of prolcctad 2-5. Accounts
jleiol'j 21.0. Conservators; tile by appoint-
IVS. Vc; - inont
ISO. Cirir.i iitl petition for appoint-  2i'a. I'ecordini; of conservnlor's let-
ilont or juotecLivo order ters
ISa. .\ol.l. 270. Sale, encumbrance or trnr.sm -
ISO. IV -tvlive procemlinKS, request I: ti involving conflict of in-
for notice; iiitercslod person terest; voidable; exceptions
| Procedure concerning hearing 275, Persons dealing with conscrva-
art-1 order o:i original petition ler.t; protection
"o Peli " oLiliie ctiiit atiers "80. Jowers (if conservator in admin-
. l-ie" live anaiigtim'iits and i-tration
le trmiKaetioi..; authorized  285. Iddribntive duties and powers
210. Wi may he nppointeil consor- (= conservator
v.tier; piiontie.H 2U0. Mn! tgeincnt or limit i'inn  of
't Itomi - o power mof t mservatnr
2:U. Tor tii and rei. liremcnta of  2P5 ['reservation of estate plan
bonds 80J. Claims against protected per-
it”- Aerf. 'ai- mt.f ;. iinhuent; con- son; enforcement
moa i ui action 805, Individual liability (if ct,.. orva-
i rnigpen.... i-ti and trpensea lor
IS |t|!, re'iirmilio.. . removal Of 210. Terminal, nl of proceeding
maist ivalor 215. Payment of debt and delivery of
mu I'otitioiiH fln orders Mtbi'.etpicnt property lo f.reijvn cmiservu-
tO app0|ntment tnc without local proceedings

18.26.166 Protective proceedings. Upon petition and after
).ul...and h.'ariag iti accordance w’lli the provisions of $$ 165 -
8!;» of this chapter, the cour. may uppi inf a conservator or make
other iiroteelivu order for cause as toilov.s:

(') appoint men* of a consorv or oilier prolective order may
1 trade in relation lo the oslaf «and affairs of a minor if the court
Ii" TiniicS ihal a minor owns M.U y or properly Dial requires
management or protection which (. unit otherwise be provided, has
or may hate business nll'airs wh; ii may he jeopardized or pre-
vented L NiS minority, or that fo VIS an; in.- dod for his support
and education and that protection is necessary or desirable to ob-
tain or provide funds;
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<B) the person lias property which will he wasted or dissiua, d
unless proper management is provided, or that funds are needed f»
the suppe d, care and welfare of (lie person or those entitled >ehe
supported by him and ih'at protection is necessary or dcsiraba :0
obtain or provide funds. (E 1cl: 78 SLA 1972)

Sec. 18.20.170. Protective proceedings; jurisdiction of affairs of
protected persons. After fir.; service of notice in a proceeding eek-
ing tin appointment, of a conservator or other protective order ...id
until termination of the proceeding, the court in which the petition
is filed has

(1) exclusive jurisdiction to determine the "eed for a conserva-
tor or other protective order until the proceed,..gs arc terminated;

(2) exclusive jurisdiction to determine how the estate of the
protected person which is subject lo the laws of this state .-ball
be manage 1 expended or distributed to or for the use of the pro-
tected person or any of his dependents;

(") concurrent jurisdiction to determine the validity of claims
against the person or estate of the protected person and his title
to any properly or claim, (jj 1ch 78 SLA 15)72)

Sec. 18.20.175. Venue. Venue for proceedings under 165 —815
of this chapter is

(1) ill the place in this stati where the person B>in protceh 1
resides whether or not a guardian has been appointed in another
place;or

(2) if ihe person to be protected does not reside in this stuie, in
any place where he ha ; properly. ($ 1eh 78 SLA 1972)

Sec. '\2(>.180. Original petition for appointment or protective
order, (a) The person to be protected, any person who is interested
in his estate, affairs or well'..including his parent, guardian, or
custodian, or any person who would be. adversely alfoctod by lack
of olfeelive m: m gemont of his property and affairs may petition
for the appointment of a conservator or for other appropriate pro-
tective order.

(b) The petition shall set out to the extent known, the interest
of llie petitioner; the name, age, residence and adciivss of tin per-
son to be protected; the nami and address of his guardian, I’ any;
the name and address of his nearest relative! known lo the. peti-
tioner; a general .statement of his properly with an estimate of ils
value, including any compensation, insurance, pensmn or allowance
to which he i~ entitled; and ihe reason why appoint ment' of a con-
servator O other protective order is necessary. If the appointment
of a conservator is requested the petition also shall set out the

name and address of the person whose appointment is sought and
the basis of his priority for appointment. ($ 1ch 78 SLA J.972)

See. 18.26.185. Notice, (a) On a petition for appointment of a
conservator or other protective order, the person to be protected
and bis spouse or, if none, his jiarculs, must he served personally
with notice of the proceedings at least 14 days before the date of
hearing if they can be found within (lie state, or, if they cannot be
found within the stale, they must he given notice in accordance
with AS 18.06.110. Waiver by the person to be protected is not el-
foctive unless be attends Ihe hearing or, unless minority is the rea-

son for the proceeding, waiver is confirmed in an interview with
the visitor.



(b) Notice of a petition for appointment of a conservator or
other initial protective order, and of any subsequent bearing, must
be given to any person who has filed a request for notice under §
190 of this chapter and to iiiterestni persons and other persons as
the court may direct. Except as otherwise provided in (a) of this
section, notice shall be given in accordance with AS 13.06.110. (8
1ch 78 SLA 1012)

Sec. 13.26.1D0. Protective proceedings; request for notice; in-
tcrested person. Any interested person who desires to be notified
before, any order is made in a protective proceeding may file with
the registrar a request for notice subsequent to payment of any
fee required by statute or comt rule. The clerk shall mail a copy of
the demand to the conservator if one has been appointed. A re-
quest is not effective unless it contains a statement showing the
interest cf the person making it and his address, or that uf his
attorney, and is effective only as to matters occurring after ihe
filing. Any governmental agency paying or planning to pay benefits
to the person to bo protected is an interested person in protective
proceedings. (S 1ch 78 SLA 1972)

Sec. 13,26.195. Procedure concerning hearing and order on orig-
inal petition, (a) Upon receipt of a petition for appointment of a
conservator or other protective order because of minority, the
court shall set a dale for hearing on the matters alleged in the
peti ion. If, at any time in the proceeding, the court determines
that the. interests of the. minor arc or may be in: equately rcpre-
s mted, it may appoint an attorney to represent the minor, giving
consideration to the choice of the minor if 14 years of age or older.
A lawyer appointed by the court to represent a minor has the pow-
ers and duties of a guardian ad lit* in.

(b) Upon receipt of a petition for appointment of a conservator !

or other protective order for reasons other than minority, the «>uirt.
| 41 net a date for hearing. Unless the person to be protected nas
counsel of his own choice, the court must appoint a lawyer to rep-
resent him who then has the powers and duties of a guardian ad
1 cm. If the alleged disability is mental illness, mental deficiency,
physical illness or disability, advanced age, chronic' use of drugs,
e. chronic intoxication, the court may direct that the person to be
p toclcd be examined by a physician designated by the court,
p< Trably a physician who is not connected with any institution
in .,'hich th ep»rson is a patient or is detained. Tne court. may Send
a visitor to interview the ; ison to be protected. The visitor may
be a guardian ad litem or an officer or employee of the court.

(c) After hearing, upon finding that a basis for the appointment
of a conservator or other protective order has been established, the
court shall make an appointment or other appropriate protective
order. (£ 1 ch 78 SLA 1972)

See. 13.26.209. Permissible court orders. 'Die court has the fol-
lowing powers which may be exercised directly or through a con-
servator in respect to the estate and affairs of protected persons:

(1) while a petition for appuiiUniout. of a conservator or other
protect ive order is pending and after prelimi: my lioa. mg and wit li-
on! notice to others, the court tins power to preserve and apply the
property of the person to be protected as may be required L; his
benefit or the benefit of his dependents;
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pointment or other protective order exists with respect to a minor
without other disability, the court bus all those powers over the
estate and affairs of the minor which are or might be necessary
for tile best interests of the minor, his family and members oi his
household;

(3; after hearing and upon determining that a basis for an ap-
pointment or other protective order exists with respect to person
for reasons other than minority, the court has, for the benefit of
the person and members of his household, all-lhe powers over his
estate and affairs which he could exercise if present and nor. under
disability, except the power to make a will; these powers include,
but arc not limited, to power lo make gifts, to convey or releas;
his contingent and expectant interests in property including marital
property rights and any right of survivorship incident to joint
tenancy or tenancy by the entirety, to exercise or release his pow-
ers as trustee, personal representative, custodian for minors, eon-
sen:.u*r, or dome of a power of appointment, to enter into con-
tracts, to create revocable or irrevocable trusts of property of the
estate which may extend beyond bis disability or life, to exercise
options of the disabled person lo purchase; securities or other prop-
erty, to exercise bis rights to elect options and change beneficiaries
under insurance and annuity policies and to surrcnUjr the policies
for their cash value, to exercise his right, to an elective shave in
the estate of his deceased spouse and to renounce any interest, by
testate or intestate succession or by int. r vivos transfer;

(4) tlie court may exercise, or direct lhe exercise of its authority
to exercise or release powers of appointment of which the protected
person is donee, to renounce interests, to make gifts in trust or
otherwise exceeding 20 per cent of any year's income of the estate
or to change beneficiaries under insurance and annuity policies, only
if satisfied, after notice aiul bearing, that it is in the !>e-t interests
of the protected person, and that, he either is incapable of consent-
ing or has consented to the proposed exercise of power;

(5) an order made pursuant, to this section determining that; a
basis for appointment of a conservator or other protective order
exists, lias no clVcel. on the capacity of the protected person. i8 1ch
78 SLA 1972)

Sec. 13.26.205. Protective arrangements and single transactions
authorized, (a) If it is established in a proper proceeding that a
basis exists as d. scribed in § 165 of this chapter for affecttug the
property and affairs of a person the court, .without appointing a
conservator, may authorize, direct, or ratify any transaction neces-
sary or desirable to achieve any seen 'ity, service or care arrange-
ment meeting, the foreseeable needs of the protected person. Pro-
tective arrangements include, but are not limited to, payment, de-
livery, deposit or retention of funds or property, sale, mortgage,
lease or other transfer of property, entry into an annuity contract,
u contract for life care, a deposit contract, a contract for training
and education, or addition lo or establishment of a suitable trust.

(h) When it has been established in a proper proceeding that a
basis exists as described in £ 165 of this chapter for alfoeling the
property and affairs of [ person the court, without appointing a
conservator, may authorize, direct or ratify any contract, trust or
other transaction relating to the protected person's financial af-
fairs or involving his estate if the court determines that the trans-
action is in the best interests of the protected person.

(e) Before approving a protective arrangement or other trans-
action under this section, lhe court shall consider the interests of
creditors and dependents of the protected person and, in view of



Lee. 18.26.215. Bond. The c.ourL may require a conservator lo
furnish a bond conditioned upon faithful discharge of all duties of
the trust according to lav., with sureties as it shall specify. Un-
less otherwise direeled, the bond shall be in (ho amount of the ag-
gregate! capital value m the properly of the estate in his control
plus one year’s estimated income minus the value of securities de-
posited under arrangements requiring an order of the court for
their removal and the value of any land which the fiduciary, by
express limitation of power, lacks power to sell or convey without
court authorization. The court in place of sureties on a bond, may

in cept, other security for the performance of the bond, including a
pledge of securities-or a mortgage Of land. (8 1ch <8 .SLA 19/2)

Sec. 18.21.220. Terms ami requirements of bonds, (a) The fol-
lowing- reqi ircments and provisions apply to any bond required
under § 215 of this chapter:

(1) unless otherwise provided by the terms of the. approved
bond, sureties are jointly and severally liable with the conservator
and with each other;

(2) by executing- an approved bond of a conservator, the surety
consents to the jurisdiction of the court which issued letters to the
primary obligor in any proceeding pertaining to the fiduciary duties
of the conservator and naming lbo surety as a party defendant; no-
tice of any proceeding shall bo delivered lo the surety or maivd to



him by registered or certified mail at his address as listed with
the court where the bond is tiled and to his address as then known
to the petitioner;

3) on petition of a successor conservator or any interested per-
ron, a proceeding may be initiated against a surety for breach of
the obligation of the bond of the conservator-;

(4/ the bond of the conservator is hot void after the first recov-
ery but may be proceeded against from time to time until the
whole penalty is exhausted.

(b) No proceeding may bo commenced against the surety on
any matter as lo which an action or proceeding against the primary
obligor is barred by adjudication or limitation. 1 eh 78 SLA
15172)

Sec. 132G.22~>. Acceptance of appointment; consent to jurisdic-
tion. By accepting appointment, a conservator submits personally
to the jurisdiction of the court in any proceeding relating lo the
estate that may be instituted by any interested person. Notice of
any proceeding shall be delivered to the conservator, or mailed to
him by registered or certified mail at his address as listed in the

petition for appointment or as thereafter reported to the court a*.d
in his address us then known to the petitioner. (8§ 1ch 78 SLA L ."2»

Sec. 13.26.280. Compensation and expenses. If not otherwise
compensated for services rendered, any visitor, lawyer, physician,
conservator or special con ervalor appointed in a protective pro-

ceeding is entitled to reasonable compensation from the estate. (8
1ch 78 SLA J072)

Sec. 13.2(1.235. Death, resignation or removal of conservator.
The court may remove a conservator for good cause, upon notice
and hearing, or accept the resignation of a conservator. After his
death, resignation or removal, Ihe court may appoint another con-
servator. A conservator so appointed succeeds to the title and /low-
er.. of liia predecessor. (S Jeh 78 SI A 15)72)

Sec. 13.26.240. Petitions for orders subsequent (o appointment,
(@) Any person interested in the welfare of a person for whom a
conservator has been appointed may file a petition in the appoint-
ing court for an order

(1) requiring bond or security or additional bond or security, or
reducing bond;

(2) requiring an accounting for tin; administration of the trust;

(8) directing distribution;

(4) removing the conservator and appointing a temporary or
successor conservator; or

(if) granting oilier appropriate relief.

(b) A conservator may petition the . .ipoinling court for intlruc-
lions concerning his fiduciary responsibility.

(c¢) Upon notice ami hearing, the court may give appropriate in-
structions or make any appropriate order. (8§ | ch 78 SLA 15)72)

Sec. 13.26.245. General duly of conservator. In the exercise of
his powers, a conservator is load as fiduciary and dial! obscnv lhe

standards of care applicable lo trustees as described by AS 13.36.-
075. (§8 Jcli 78 SLA 1572



Sec. 13.2fi.250. Inventory and records. Within 10 days afLoi his
appointment. every conservator shall prepare and iile with the ap-
pointing court @ complete inventory oi' tin: eslaii tf the protecled
person together with his o't’ or alhrinalion that it is complete and
accurate far as he is ini* tnod. Tito conseivator shall provide a
copy of it lo the protected person if lie can be located, has attained
the age of !m years, and has sufficient mental capacity to under-
stand those matters, and to any parent or guardian with whom the
protected person resides. The conservator .shall keep suicable rec-
ord.-. oi dn.iinistiation and e.vhibit them mi request «d any h.
icrt.-sled person. (§ ich YdSLA 1972)

Sec. 13.2y.205. Accounts. Mvcry conservator must account to tin-
eourt for his administration of the trust upon his ion,/nation or
removal, and at other limes as the court may direct. On termination
of the protected person's minority or disability, a conservator may
account to the court, or lie may account to the former protected
person or his personal representative. Subject toappeal or vacation
within the time permitted, mi order, made upon notice and hear-
ing, allowing an intermediate account of a conservator, adjudicate.-,
as to his liabilities concerning the mailers considered in connection
with it;and an order, made upon notice and hearing, allowing a final
account, adjudicates as to a!! previously unsettled iiabiln'us of the
conservator to the protected person or his successors relating to
the conservatorship, In connection with any account, the court; may
require a conservator to submit to a physical check of the estate in
his control, lo he made in any manner lIm court may specify. (§ |
ch 78 S (A 1972)

See. 132(>2(>0. Conservators; title by appointment. The appoint-
ment of a runscrvalor vests in him title as trustee to all prop-
erty of the protected person, presently held ,.r thereafter acquired,
including title to any property theretofore held for the protected
person by custodians or attorneys in fact. The appointment of a
conservator is not a transfer or alienation within the meaning of
general provisions of any federal or state statute or regulation, in-
surance policy, pension plan, contract, will or trust, h. trument,
imposing restrictions upon or penalties for transfer or alii nation
.by Hie protected person of his rights or interest, but this section
does not restrict the ability of persons to make specific provision by
eontract or dispositive instrument relating to a conseivator. (£ |
eh 78 SLA 3972)

Sec. Recording of conservator's letters, bettors of con-
servatorship are evidence of transfer of all assets of a protected
person to the conservator. An order terminating a conservatorship
is evidence of transfer of all assets of the estate front the conser-
vator to the protected person, or his successors. Subject to tin
n quhvmciiis of general statutes governing the filing or recordation
of documents of title to land or other properly, letters of conser-
vatorship, and orders terminating' conservatorships, may he filed
or recorded to give record notice of title as between the conservator
and the protected person. ($ IchYSSJ.A 1972)



13)26.276." Sale, encumbrance nr tr.'ih.s'aclicii involving co.i-
flict of interest; voidable; exceptions. Any sale or encumbrance lo
a conservator, his spouse agent or attorney, or any corporation or
trust in which he has a substantial beneficial interest, or any trans-
action which is affected by a substantial conflict of interest is void-
able unless the transaction is approved by the court after notice

to interested persons and others as directed by the court. (8 1 ch
78 SLA 1972)

Set. 13.26.275. Persons dealing with tnn.->eivalors; protection. A
person who in good faith either assists a conservator or deals with
him for value in any transaction other than those requiring n court
order as provided in S200 of this chapter, is protected as il' the con-
servator properly exercised the power. The fact that a person
knowingly deals with a conservator does not alone require the per-
son to inquire into the existence of a pov.'er or the propriety of its
exercise, except that restrictions on powers of conservators which
are endorsed on letters as. provided in £ 290 of this chapter are
effective as to third persons. A person is not bound to see to the
proper application of estate assets paid or delivered to a conser-
vator. The protection here expressed extends to instances in which
some procedural irregularity or jurisdictional def'in» occurred in
proceedings leading to the. issuance, of letters. The protection here
expressed is not by substitution for that provided by comparable
provisions of the ' ovs relating to cotr.mercial transactions and lav/s
simplifying transfers of securities by fiduciaries. (5 ] ch 78 SLA
1972)

Sec. 13.26.230. Powers of conservator in udmini .ruling. (at A
conservator has all of the powers conferred herein and any addition;".!
powers conferred by law on trustees in this slate, ii addit m a
conservator of the estate of an unmarried minor todrr me ;e,. = 1
years, as to whom no one has part ntal rightZ, lias the dutx.;. and pov.v. >
of a guardian of a minor described in 5 fOof this chapter aid il the minor
attains the ago of 18 or marrie: but the parental rights so conferred
on a conservator do rot preclude appointment of a guardian as provided
by &i 30 — 85 of this chapter.

() A conservator has power without court authorization or
confirmation, to invest and reinvest funds ot the estate as would a
trustee.

() A conservator, acting reasonably in efforts to accomplish '.he
purpose for which he was appointed, may act, without court
authorization or confirmation, to

(1) collect, hold and retain assets of the estate including land in
another state, until, in his judgment, disposition of the assets shot Mhe
made, and the assets may be retained even though they include an asset
in which he is personally interested;

(2) receive additions to the estate;

(3) continue or participate in the operation of any business or ether
enterprise;

(1) acquire an undivided interest in an estate asset m which the
conservator, in any fiduciary capacity, holds an undivided interest,

(5) invest and reinvest estate assets in accordance with (b) os .ha
section;

(6) deposit estate funds in a hank including a bank <. orated by the
conservator;

(7) acquire or dispose of an estate asset including land mu .oilier state
for cash or on credit, at, public or private sale; and to mum.go, do'. mop,
improve, exchange, partition, change the character of, or abandon an
estate asset;



(8) make ordinary or extraordinary ropahs or aitenu; id buinangs
of other ~uctvircs, 10 demolish any improvements. to raze existing! or
erect; new party walls or buildings;

b& subdivide, develop, or dedicate laud to public use; to make or obtain
the vacation of plats and adjust boundaries; to adjust differenccr- in
valuation on exciiangc or to partition by giving: <e receiving
considerations; and to dedicate easements to public use without
consideration;

(Hi) enter for any purpose into a lease as lessor or leasee with or
without option to purchase or renew for a term within or er. .wing
beyond the term of the coii. orvatO'ship;

(.1) enter into a lease or arrangement for «> (deration and ri.iiK'V.d of
mil orals or other natural resources or cuter into a pooling or unitization
agreement;

(12). eeram ah option involving disjx>aiti<t of an estate asset, to take
an option for the acquisition oi' any asset;

lib) . de a security, in person or by general or limited proxy;

(11) pay calls, assessments, and any other sums chargeable or
oecrumg against :>p on account of securities;

(If>) reil or exercise stock subscription or conversion rights; to
consent, directly or through a committee or other agent, to the
reorganization, consolidation, merger, dissolution, or liquidation of a
corporation or oilier business enterprise;

(Hi) hold a security in the name of a nominee or in other form without
disclosure of the con. ervatorship so that title to the security may pass
by delivery, but the conservator is liable . any act of the nominee in
connection with the itoc'. so held;

(17) insure the assets of the estate against damage or loss, and the
conservator against babbity with respect to third pers eis;

(Ib; borrow money to be repaid from estate assets or otherwise; to
advanc money for tin* protection of the estate, or the protected per&on,
and for all expenses, losses, and liability sustained in the administration
of the esi' € or DECAUSE of the holding or ownership of any estate assets
and the conservator has a lien on the estate as against the protected
person from advances no made;

(*d) pay or contest any claim; Losettle a claim by or against the estate
or the protected person by compromise, arbitration, or otherwise*; and
lo reli .iso, in whole or in part, any claim belonging to the estate to the
extent that the claim is uncollectible;

(20) nay taxes, assessments, compensation of ihe conservator, and
oilier expenses incurred in the collection, care, administration and
protection of tla estate;

(21) allocate items of income or expense to either estate income or
principal, as provided by law, including creation of reserves out of
income for depreciation, obsolescence, or amortization, or for depletion
in mineral or limber properties;

(22) pay any sum distributable to a protected person or his dependent,
without liability to the conservator, by paying the sum to the distributee
in- by paying the sum for the use of the*distributee either to his guardian
or if none, to a relative or other person with custody of his person;

(:hi) employ persons, including attorneys, auditors, investment
advisors, or agents, even though they are associated with the
conservator lo advise or assist him in the performance of his
administrative duties; to act upon their recommendation without
independent ii «mesligation; and instead of acting personally, to employ
one or more a, uls to perform any act of administration, whether or
not discretionary;

(21) prosecute or defend actions, claims or proceedings in any
jurisdiction for the protection of estate assets and of the conscrvatoj in
ihe performance of his duties; and



(25) execute and deliver all instruments viil: a
facilitate the exercise «f ihe powers vested in tin- consere *1c
78 SLA 1972; am 8§ 29, 30 ch 56 SLA 1973;

Sec. 18.2G.2S">. Distributive duties and powers of conservator,
(@) A conservator may expend or dir.'rbuie income or principal
of il:e cotaL without court suihnnznlh a or confirmation n.r
sapuort, education, care or benefit <u the pri'Uvicn poison and ni.-
dependents in accordance with the following principles.

(1) tlie eeonservator is to consider recommendations reintirf* '
Ilie appropriate .standard of support, education and benefit for the
protected person made by a parent or guardian, if any; lit* may not
be surcharged for sums paid lo persons or organizations actually
furnishing support, education or care to tin- protected person pur-
suant to the recommendations of a parent or guardian of (lie pro-
tected person unless lie knows that the parent or guardian is de-
riving personal financial benefit therefrom, including relief from
any personal duty of support, or unless the recommendations are
eclearly not in the best interests of the protected person;

(2) the conservator is to expend or distribute sums reasonably
necessary for the support, education, care or benefit of the pro-
tected person with due regard to

(A) the size of the estate, the probable duration of the constr-
valorshio and lhe likelihood that the protected person, at some
future time, may be fully aide to manage bis affairs and the es-
tate which has been conserved for him;

(It) the aecurtceenod standard of living of the protected person
and members of his household;

(C) other funis or sources used for the support of the protected
person;

(8) the conservator may expend funds of the estate for the sup-
port of persons legally dependent on the protected person and
others who are members of ihe protected person's household who
are unable to support themselves and who are in need of support.;

(*D) funds expended under this subsection may be paid by the
conservator to any person, including the protected person to re-
imburse for expenditures which the conservator might have made,
or in advance for services t<be rendered to the protected person
when it is reasonable to expect that they will be performed and

where advance payments are customary or reasonably necessary
under the circumstances.

(b) If the estate .is ample to provide for the purposes implicit
in the distributions authorized by (a) of this section, a conserva-
tor for a protected person other than a minor has power to make
gifts to charity and other objects as the protected person might,
have been expected to make, in amounts which do not exceed in
total for any year 20 per cent of the income from the estate.

(¢) When a minor who lias nut been adjudged disabled under
8§ 165(2) of this chapter attains his majority, his conservator, af-
ter meeting all prior claims and expenses of administiaiion, shall
pay over and distribute all funds and properties to the former pro-
tected person as soon as possible.
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() When'"the conservator is satisfied that a protected person’s
disability (other than minority) has ceased, the conservaior, after
meeting all prior claims and expenses of administration, shall pay
over and distribute all funds and properties to the formerly pro-
tected. person as soon as possible.

(e) If a protected person dies, the conservator shall deliver lo
the court for safekeeping any will of the deceased protectml person
which may hav- come into his possession, inform the executor or
a beneficiary named in the will that he has done so, and retain the
estate for delivery to a duly appointed personal representative of
tile decedent or other persons entitled to it. If after 40 days from
the death of the protected person no other person has been ap-
pointed personal representative and no application or petition for
appointment is before the court, the conservator may apply to ex-
ercise the powers and duties of a personal representative so that
he may proceed to administer and distribute the decedent’s (State
without additional or further appointment. Upon application for an
order granting the powers of a personal representative to a conser-
vator, after notice to any person demanding notice under AS 13.16.-
070 and to any person nominated executor in any will of which the
applicant is aware, the court may order the conferral of the. power
upon determining that there is no objection, and endorse lhe letters
of the conservator to note that the formerly protected person is
deceased and that the conservator has acquired all of the powers
and duties of a personal representative. The making and entry of
an order under this section has the effect, of an order of appoint-
ment of a persona! representative as provided in AS 18.16.115 and
AS 18.16.245— 13.16.055 except that estate in the name of the
conservator, after administration, may lie distributed to the de-
cedent’s .successors without prior retransfer to the conservator as
personal representative. (8 1ch 78 SLA 1972)

Sec. 13.26.290. Tihilargoinenl or limitation of powers of conser-
vator. Subject to the restrictions in 5 200(4) of this chapter, the
court may confer on a conservator at the time of appointment or
later, in addition to the powers conferred on him by SS 280 and 285
of this chapter, any power which the court itself could exercise
under §200(2) and (3) of this chapter. The court may, at the lime
of appointment or later, limit the powers of a conservator otherwise
conferred by 88 280 and 235 of this chapter or previously conferred
by the court, and may at any time relieve him of any limitation.
If the court limits any power conferred on the conservator by
280 and 285 of this chapter, the limitation shall be endorsed upon
bis letters of appointment, (8 1ch 78 SLA 1972)

Sec. 13.20.295. Preservation of estate plan. In investing the es-
tate, and in seli.eting assets of the estate for distribution under
285(a) and (b) of this chapter, in utilizing powers of revocation
or withdrawal available for the support of the protected person, and
exercisable by the conservator or the court, the conservator and the
court should take into account any known estate plan of the pro-
tected parson, including his will, any revocable trust of which lie
is settlor, and any contract, transfer or joint ownership arrange-
ment with provisions for payment or trail’for of benefits or inter-
ests at bis death to another or others which he may have originated.

The conservator may examine the will of the protected portion. (£
1ch 78 SLA 1972)



Sec. 13.26.300: Claims against protected person; enforcement.

A conservator shall pay from the estate all just claims against the. estai.
and against the protected person arising before or after the
conservatorship upon their presentation and allowance. \ claim =
considered presented ia the first lo occur of receipt of :h« written
statement of claim by the conservator, or the filing of the claim v,ru
the court. A presented claim is allowed if it is not disallow*, i by written
statement mailed by the conservator to the claimant viinin <0d.afo. r
its presentation. The presentation of a claim tolls any statute of
limitations relating to the claim until 30 days ; f..er its disallowance. \
claim may be presented by either of the following method*:

(1) the claimant, may deliver or n til to the conservator a written
statement of the claim indicating its basis, the name and address, of the
claimant and the amount claimed;

(2) the claimant may file a written statement of Ilu; claim. In the fm
prescribed by rule, with the dork of the court and deliver or mail a e>ty
of the statement lo the conservator.

(am § 31 ch 56 SLA 1973)

*(b) A claimant whose claim has not been paid may petition the
court for determination of his claim at; any time before it is barred
by the applicable statute of limitation, and, upon due proof, pro-
cure an order for its allowance and payment from the estate. If
a proceeding is pending against a protected person at the Lime of
appointment of a conservator or is initiated against the protected
person thereafter, the moving parly must give notice of the pro-
ceeding to the conservator if the outcome is to constitute a claim
against the estate.

(u) li it appears that the estate in a conservatorship is likely
(o bo exhausted liefore all existing claims are paid, preference is to
bn given to prior claims Jor the care, maintenance and education
of the protected person or his dependents and existing claims for
evneuses of administration. (8 t ch 78 SLA 11)72)

Sec. 13.26.305. Individual liability of c.msen.ator. (a) Unless
otherwise provided in the contract, a conservator is not individually

.. contract properly entered into in his fiduciary capacity
iii the course of administration of the estate link s in? fails |
veal his representative capacity and identify the estate in the con-
tract.

(b) The conservator is individually liable, for obligations arising
from ownership or control of property of the estate or for torts
committed in the course of administration of the estate only .f lie
is personally at fault.

(e) Claims based on contracts entered into by a conservator in
his fiduciary capacity, on obligations arising from ownership or
control of the estate, or on torts committed in the course of ad-
ministration of tile estate may be asserted against tin; estate by
proceeding against the conservator in his fiduciary capacity,
whether or not the conservator is individually liable for them.

(d) Any question of liability between the estate and the con-
servator individually may be determined in a proceeding for ac-
counting, surcharge, or imh'innification or other appropriate pro-
ceeding* or action. (8§ | eh 78 SLA 11)72)
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Sec. 13.26.310. Termination of proceeding. The protected person,
his personal representative, the conservator or any other interested
person may petition the court to terminate the conservatorship. A
protected person seeking termination is entitled to the same rights
and procedures as in an original proceeding for a protective order.
The '.-curt, upon determining after notice and hearing- that the
minority or disability o; the protected person has ceased may
terminate ihe conservatorship. Up»m termination, title to assets of
the estate pa to tin. former pimecu'd person or to his succes-
sors subject to provision in the order for expenses of administra-
tion or to comv; slices from the conservator Lo the former pro-
tected person or his successors, lo avid, are the transfer. (S 1 eh 73
SLA 1972)

See. 13.2ii.3i5. i’ayr.mot of debt and delivery of properly to for-
eign conservator without local proceedings, (a) Any person in-
debted lo a protected person, or having possession of property or
of an instrument evidencing a dobi, slock, or chose in action be-
longing to a protected person may pay or deliver to a conservator,
guardian of the estate or other like fiduciary appointed by a court
of the state of residence of the protected person, upon being pre-
sented with proof of bis appointment and an affidavit made by him
or on his behalf .stating:

(1) that no protective proceeding refilling to the protected par-
son is ponding in this > and

ij that ihe foreign conservator is entitled to payment or to iv-
cei.odelivery.
lo) 1l the person to whom the atlidnvil i. presented is net aware
ol any protective j roceodiiig pending in this state, payment or de-
liver,. in response to the demand and affidavit discharges the debtor
Or pOssessor. Ich 78 SLA 1972)

free. 18.26.820. Foreign conservators. If no local cm.. jwalri n:

been appointed and no petition in a protective proceeding h, .. "

stale, a domiciliary foreign conservator may file with a. Nrl in this
state in a judicial district in v hid, property belonging to the- prole. wd
poraon is located, authentic: ted copies of hie. appointment an ! ol anv
ol lici,L1iioad no lias given. ’lhereafter, lie may exercise as t . - im
this state all powers of a local conservator and may maintain actions and
proceedings m fins state subject m any conditions jumm.cd upon
nonresident parties generally, (§ 32 ch fit! SLA !!;/8)

wmm
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 63
IN THE LEGISLATURE OF THE STATE OF ALASKA
*TENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to guardians of incapacitated per-

sons."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.26.005(1) is amended to read:

(1) "incapacitated person" means any person who is impaired
by reason of mental illness, mental deficiency, mental retardation or
other developmental disability, physical illness or disability, advanced
age, chronic use of drugs, chronic intoxication, or other cause (except
minority) to the extent that he lacks sufficient understanding or capa-

city to moke or communicate responsible decisions concerning his person;

palsy, epilepsy, autism, or any other condition resulting in sig—
nificant impairment of general intellectual functioning and adap—
tive behavior;

(B) originates before the person attain? the age of 18; .

(C©) has continued and can be expected to continue
indefinitely; and

(D) constitutes a substantial handicap to the person®s

ability to function normally in society;

) "partial guardian" means a guardian who possesses
than all of the legal rights and powers of a plenary guardian,” and whose
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rights, powers, and duties have been specifically enumerated by court
order;
) "plenary guardian™ means a guardian who possesses the
legal rights and powers of a full guardian of the person.
* Sec. 3. AS 13.26 is amended by adding a new section to art. 3 to read:

Sec. 13.26.090. PURPOSE AND BASIS FOR GUARDIANSHIP. Guardianship
for incapacitated persons shall be used only as is necessary to promote
and protect well-being of the individual, shall be designed to encourage
the development of maximum self-reliance akd independence in the indi—
vidual, and shall be ordered only to the extent necessitated by the
individual"s actual mental and adaptive limitations.

* Sec. A. AS 13.26.095 is amended by adding a new subsection to read:

(e) A testamentary guardian has the powers of a plenary guardian
initially, but is subject to the authority of the court to modify the
scope of guardianship or to be removed as guardian as provided in sec.
125 of this chapter.

* Sec. 5. AS 13.26.105 is repealed and re-enacted to read:

Sec. 13.26.105. PROCEDURE FOR COURT APPOINTMENT OF A GUARDIAN OF
AN INCAPACITATED PERSON. (@) A petition for the appointment of a
guardian for an individual who is incapacitated must be accompanied by
a report which contains:

(1) current evaluations of the individual®s mental, physical,
social, and educational condition;

(2) a recomme ndation proposing the type and scope of guardian
ship services needed by the individual;

(3 a judgment as to the most appropriate living arrangement
for the individual;

(4) the signatures of all persons, one of whom must be a
physician or psychologist, who performed the evaluations upon which the

CSHB 63 b -2-



report is based.

(b) If no report accompanies the petition, the court shall appoint
a qualified person who may but need not be an employee of the state, a
municipality, or the court, to arrange for evaluations to be performed,
toprepare a report, and to file it with the court.

©) Upon the filing of a petition, the court shall set adate for
a hearing onthe issues of incapacity.

(d) IT the allegedly incapacitated person does not haveanattor—
ney of his own choice, the court shall appoint an accrrney to represent:
him in the proceeding. The appointed attorney has the powers and duties
of a guardian ad litem.

(e) The person alleged to be Incapacitated must be examined by a
physician appointed by the court who shall submit his report in writing
to the court, and must be interviewed by a visitor sent by the court.
The /isitor shall also interview the person seeking appointment as
guardian, and visit the present residence of the person alleged to be
incapacitated und the place it is proposed that he or she will be
detained or will reside if the requested appointment is made. The
visitor shall submit the report in writing to the court.

(f) The person alleged to be incapacitated is entitled to be
present at the hearing in person, and to see or hear all evidence
bearing upon his condition, lie or she is entitled, through an attorney,
to present evidence, to cross-examine witnesses, including the court-
appointed physician and the visitor, and to trial by jury. The issues
may be determined at a closed hearing without a jury if the person
alleged to be incapacitated or his or her attorney requests it.

Sec. 6. AS 13.26.110 is repealed and re-enacted to read:
Sec. 13.26.110. FINDINGS; ORDER OF APPOINTMENT, () The court,

at u hearing for the appointment of a guardian for an incapacitated
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person, shall:

(3.) inquire into the nature and extent of the general func—
tioning of the person asserted to need a guardian;

(2) determine the extent of the impairment of the person®s
behavior;

(3) ascertain his capacity tocare for himself.

(b) If it is found that the person for whom a guardian is sought
possesses the capacity to care for himself, the court may dismiss the
action or enter any other appropriate order.

(c) If it is found tha the person for whom aguardian is sought
is able to perform some but not all of the functions necessary to care
for himself, the court may appoint a partial guardian to provide limited
guardianship services, but may not appoint a plenary guardian.

(d If it is found that the person for whom a guardian is sought
is totally without capacity to care for himself, the court may appoint
a plenary guardian, but not before the feasnbility of a partial guardian
has been considered.

(e) The duration of the term of guardianship under this section
shall be specified in the court order.

See. 7. AS 13.26 is amended by adding new sections to read:

Sec. 13.26.112. PARTIAL GUARDIANSHIP. A court order establishing
partial guardianship shall contain findings of fact, shall define the
powers and duties of the partial guardian so as to permit the incapaci—
tated person to care for himself to the extent he is able, and shall
specify legal disabilities to which the incapacitated person is subject.

Sec. 13.26.114. LIVING ARRANGEMENTS, (&) |In addition to evalu—
ating capacity, the court with the help of a physician it hnDappointed”
and a visitor (as defined in sec. 130 of this chapter) shallexamine

proposed and alternative living arrangements for the person asserted to

CSHL) 63 -A-
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need a guardian.

(b) A guardian who, other than in response to a court order,
places his ward in an out-of-home living situation shall inform the
court of the placement,

Sec. 8. AS 13.26.120 is amended to read:

Sec. 13.26.120. TERMINATION OF GUARDIANSHIP FOR INCAPACITATED
PERSON. The authority and responsibility of a guardian for an incapaci-
tated person terminates upon the death of the guardian or ward, the
determination of incapacity of the guardian, or upon removal or resig-
nation as provided in sec. 125 of this chapter, or upon the expiration
of the period specified by court order for the duration of the guardian-
shiu. Testamentary appointment under an informally probated will ter-
minates if the will i9 later denied probate in a formal proceeding.
Termination does not affect his liability for prior acts nor the guar-
dian's [HIS] obligation to account for funds and assets of the [HIS]
ward.

Sec. 9. AS 13.26.125 is amended to read:

See. 13.26.125. REMOVAL OR RESIGNATION OF GUARDIAN; CHANGE IN
OR TERMINATION OF INCAPACITY, (a) On petition of the ward, the guar-
tllan, or any person interested in the ward’s [HIS] welfare, the court
may modify the provisions of the court: order to change the responsibi-
lities of the guardian or remove a guardian and appoint a successor if
in the best interests of the ward. On petition of the guardian, the
court may accept his resignation and make any other order which may be
appropriate.

(b) The [AN ORDER ADJUDICATING INCAPACITY MAY SPECIFY A MINIMUM
PERIOD, NOT EXCEEDING ONE YEAR, DURING WHICH NO PETITION FOR AN ADJUDI-

CATION THAT THE WARD IS NO LONGER INCAPACITATED MAY BE FILED WITHOUT
SPECIAL LEAVE. SUBECT TO THIS RESTRICTION, THE] ward, the guardian.
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or any person interested in the yard % [HIS] welfare may petition for an
order that he or she is no longer incapacitated or no longer incapaci—
tated to the same degree, [AMD] for removal or resignation of the
guardian, or for a change in the guardian®s responsibilities. A request
for this order may be made by informal letter to the court or judge and
any person who knowingly interferes with transmission of this kind of
request to the court or judge may be adjudged guilty of contempt of
court.

(c) Before removing a guardian, changing his responsibilities,
accepting the resignation of a guardian, or ordering that a ward"s
incapacity has changed or terminated, the court, following the same
procedures to safeguard the rights of the ward as apply to a petition <
for appointment of a guardian, may send a visitor to the residence of
the present guardian and to the place where the ward resides or is
detained, to observe conditions and report in writing to the court.

(d) If at any time the incapacitated person requests or indicates
to his guardian or to the agency (or employees of the agency) responsi—
ble for his care that he desires a change in guardianship or change in
living arrangements, the guardian or the agency providing care shall
inform the court of the request.

Sec. 10. AS 13.26.135(a) is amended to read:

@ In a proceeding for the appointment, change in responsibili—
ties, or removal of a guardian of an Incapacitated person other than the
appointment of a temporary guardian or temporary suspension of a guar—
dian, notice of hearing shall be given to each of the following:

(1) the ward or the person alleged to be incapacitated and
his or her spouse, parents and adult children;

(2) any person [WHO IS] serving as his or her guardian or [,]

conservator or having .[WHO HAS] his or her care and custody; [AND]
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(3 in case no other person is notified under (1) of this
subsection, at least one of his closest adult relatives, if any can be
fou.tdj_

(4) the petitioner;

(5) any person who performed an evaluation for the peti—
tioner"s report;

(6) the director of the facility in which the individual is
residing; and

(/) the individual®s guardian ad litem if onhas been ap—
pointed,

Sec. 11. AS 13.26.133 is amended by adding a new subsection to read:

©) A reasonable effort shall be made by the court at the time a
guardian i3 appointed to acquaint the incapacitated person with his
right to request, at a later date, his guardian®s dismissal or a modi—
fication of the guardianship order, end a written statement shall be
provided to him, explaining his rights and specifying the procedures to
be followed in petitioning the court.

Sec. 12. AS 13.26.140 is amended to read:

Sec. 13.26.140. TEMPORARY GUARDIANS. If an incapacitated person
has no guardian and.an emergency exists, the'éourt may exercise the :
power of a guardian pending notice and hearing. If an appointed guar—
dian is not effectively performing his duties and the court further
finds that the welfare of the incapacitated person requires immediate
action, it may, with or v/ithout notice, appoint a temporary guardian for
the incapacitated person for a specified period not to exceed six
months whose powers and duties 3hall be specifically enumerated by
court order. [A TEMPORARY GUARDIAN 1S ENTITLED TO THE CARE AND CUSTODY
OF THE WARD AND THE AUTHORITY OF ANY PERMANENT GUARDIAN PREVIOUSLY
APPOINTED BY THE COURT IS SUSPENDED SO LONG AS A TEMPORARY GUARDIAN HAS t

-7- CSHB 63



1 AUTHORITY. A TEMPORARY GUARDIAN MAY BE REMOVED AT ANY TIME. A TEMPO—

2 RARY GUARDIAN SHALL MAKE ANY REPORT THE COURT REQUIRES. IN OTHER

3 RESPECTS THE PROVISIONS OF THIS CODE CONCERNING GUARDIANS APPLY TO

4 TEMPORARY GUARDIANS.]

5 * Sec. 13. AS .13.26,145 is amended to read:

6 Sec. 13.26.145. WHO MAY BE GUARDIAN; PRIORITIES. (@) Any com—
7 petent person or a suitable agency or institution, public or private,

f including any private association capable of conducting "on active

0 guardianship program for an incapacitated person, may be appointed

10 guardian of an incapacitated person, but the court may not appoint as
n guardian a public or private agency that is providing direct care to the
7 incapacitated person if the appointment could conflict with the best

13 interests of the incapacitated person.

14 (b) Persons who are not disqualified have priority for appointment
is as guardian in the following order:

10 (1) the spouse of the incapacitated person;

17 (2) an adult child of the incapacitated person;

13 (3) a parent of the incapacitated person, including a person
19 nominated by will or other writing signed by a deceased parent;

20 (4) any relative of the incapacitated person with whom he

pl or she has.resided for more than six months before the filing of the

/i petition;

23 (5) a person nominated by the person who is caring for the
71 incapacitated person [HIM] or paying benefits to himj_

20 (6) a public or private agency, Iinstitution, or association
76 capable of conducting an active guardianship program for an incapaci—
2 tated person.

23 * Sec. 14. AS 13.26.150(a)(5) 1is amended to read:

2iL (5) a guardian is required to report the condition of his

CSlIB 63 -8-



ward and of the estate which has been subject to his possession or
control, as required by the court or court rule but at least once a
year; the report shall as a minimum contain statements indicating:
(A) the person®s current mental, physical and social
condition;
(B) his present living arrangements;
(C) the need for continued guardianship services;
(D) any other information requested by the court or
necessary or desirable in the opinion of the guardian;
* Sec. 15. AS 13.26.170 is amended by adding a new subsection to read:
(») When both guardianship and protective proceedings as to the

same person are commenced or pending, the proceedings may be consoli—

dated.
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COMMITTEE SUBSTITUTE FOR HOUSE BILL 63

The Department of Health and Social Services has offered an amendment to House
Bill 63 which would create the Office of Public Guardian within the Department

as a functionally independent position. Ir the Departn -nt"s view, such a pro—
vision would allow for an independent public guardian for incapacitated persons,
many of whom reside 1in private nursing homes and state institutions. These per—
sons have special needs which cannot adequately be met solely by reliance upon
private individuals and organizations. The Office of Public Guardian would be
available for appointment for those persons without family, friends or service
organizations willing to take responsibility for their personal matters.

Other states have established centrally-located, specialized guardianship posi—
tions. Some travel for a centrally-located position would be necessary, but most
of the work of a public guardian can be done in writing or by phone. Because the
Office of Public Guardian would operate largely on behalf of persons who are in—
stitutionalized, most of the public guardian®s work would be with the facilities
and little, if any, direct contact with individuals would be necessary.

Guardianship is not a new role, but as patient rights have become more widely
acknowledged by states, the necessity for separating treatment from personal af—
fairs of the patient have become necessary. Private nursing homes that are re—
sponsible for patient care are becoming increasingly uncomfortable about having
the responsibility for making independent decisions on how patient mcnies should
be spent. Potential for abuse exists, putting these facilities in a tenuous legal
position. Creating the Office of Public Guardian would eliminate this conflict
of interest.

The same conflict of interest exists with public institutions but the additional
responsibility of decisions concerning treatment modalities is important. With—
out an independent guardian to represent the patient®s interest, the Division of
Mental Health, for example, may be placed in the position of having to make a
treatment decision without the patient"s point of view being represented, putting
the State in a questionable position.

Committee Substitute for House Bill 63 has been proposed by the House Judiciary
Committee in the belief that the creation of a central Office of Public Guardian
would not allow for adequate services to be provided to individuals throughout

the State. In order for the Department to provide for these guardianship duties
on a local basis, additional ousitions would be needed within the Division of
Social Services. The Division of Public Assistance has estimated approximately
285 nursing home patients, or 42% of the statewide total, are in need of guardians
There may be additional persons within Pioneer Homes and outside of institutions
wlio are in need of a public guardian. If CSHB 63 1is the favored approach, the
Department requests th it funds for three social worker positions and one clerk
typist position be allocatcj for the Division of Social Services to permit state—
wide guardianship services.

The Department still believes that the amendment proposing the creation of the

Office of Public Guardian 1is the best approach to achieving an independent,
responsible guardianship program. It should be recognized that a potential

conflict of interest exists whenever an agency providing care or services to a



person 1is called upon to act as a guardian for that person. The actions of a
guardian must be completely independent of any interests or duties that are in—
compatible with the interests of individuals. The creation of an Office of Pub—
lic Guardian, functionally independent of the agencies providing services, 1S
perhaps the most efficient and cost-effective means of providing this needed
service.

Recommended by:
Date /

Approved by:
Helen~D.~ Beirne, Commissioner
Department of Health & Social Services



change period to comma and add

"except as provided in sec. 158 of this chapter.”

Page 9, between lines 11 and 12:

insert the following:

Sec. 15. AS 13.26 is amended by adding new sections® to read:

1
AS 13 26.158. PUBLIC GUARDIAN. There is created the Office of Public Guard—

ian v/hich 1s located for administrative purposes only in the Department of Health
and Social Services. It is completely independent of, and has no functional relation—
ship with any other agency of that department which has the custody of minors or other
Incapacitated persons who may require guardians. When appointed guardian by the court
the public guardian has the same powers and duties as private guardians under this

chapter.
AS 13.26.160. WHEN PUBLIC GUARDIAN MAY BE APPOINTED. The court nay appoint

the public guardian as a last priority under sec. 145 (b)(6) of this chapter when therr
IS no person or private institution or agency willing or qualified to act as guardian,
including those listed in sec. 145(b)(1) - (6) of this chapter.

AS 13.26.162. REIMBURSEMENT TOR PU3LUC GUARDIAN®S FEES. An incapacitated person
for whom the public guardian is appointed is liable for the costs of service rendered
by the public guardian according to ability to provide payment. Unpaid fees for the
services rendered by the public guardian constitute a debt to the state and and are
a preferred claim against the estate of the ward after death.

Page 9, line 12:

Change "Sec.15" to read "Sec. 16".
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FISCAL NOTE

REQUEST
Hill/Resolution No. rR House Bill No. 63
Title "An Act relating to Guardianship of Incapacitated Personsi

Requested by Date. T/W/W
U. FISCAL DETAIL . )
Department of Health and Social Services
Agency Affected SuLidTSewm S
Program Category Affected
Budget Request Unit(s) Affected Social Services
EXPENDITURES (Thousands of Dollars)
FY 78 FY 79 FY SO FY 81 FY 82 FY S3
100 PERSONAL SERVICES 104.4. 110.7 117.3 124.3 131.8
?00 TRAVEL 4.6 4.9 5.2 5.5 5.8
300 CONTRACTUAL 2.9 3.1 3.3 3.5 3.7
4(10 COMMODITIES 1.6 1.7 1.8 1.9 2.0
300 EQUIPMENT 2.5 0 0 0 0
600 LAND & STRUCTURES
700 C,RANTS. CLAIMS, ETC.
TOTAL
116.0 120.4 127.6 135.2__ 143.3
TINDING (Thousands of Dollars)
GENERAL FUND 116.0 120.4 127.6 135.2 143.3
FEDERAL FUNDS
OTHER (SneciTv)
POSITIONS
FULL TIME 3 3 3 3 3
PART TIME ~2 2 2 2
U ~0 ~0 0 0

TEMPORARY

1. ANALYSIS (Sec Fiscal Note Preparation Instructions, Section IlI)

A. Assumptions
A bonstant 6# cost of living increase was used for fiscal years subse—
quent to FY 1979.

B. Program Summary:
New Positions. It is assumed four positions (H Social Worker in Juneau,
h Social Worker in Fairbanks, 2 Social Workers and a Clerk-Typist in
Anchorage) will be required to carry out this new function as follows:
Class Title Sr.lary Benefits Equipment Travel Other Costs Total
cial ‘Workers 11 ?%’»
é?er%-Typlst i1l . 19-§ 13 4.0 41 34
3 <
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Requested by.

Il FISCAL DETAIL

Agency Affected Department of Health and Social Services
Prodgram Category Affected Social Services
Budget Request Unit(s) Afleeted Office of Internal Review

EXPENDITURES  (Thousands of Dollars)

FY 78 FY 79 FY SO FY 8l %Yg 82 F6Y 833

100 PERSONAL SERVICES 53.3 56.5 59.9 0 I
7200 TRAVEL 3.2 3.4 3.6 3.8 4.0
300 CONTRACTUAL 3.5 3.1 3.9 42 wm 45

COMMODITIES 1.0 1.1 1.2 1.3 14
son  EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL - 63.1 64.7 68.6 72.8 77.2

FUNDING  (Thousands of Dol lars)

GENERAL FUND 63.1. 64.7 68.6 12.8 1.2
FEDERAL FUNDS

OTHER (Specify)

POSITIONS
FULL TIME 2 2 2 2
PART TIME 0 0 0 0
TEMPORARY 0 0 0 0

I1l. ANALYSIS (See Fiscal Note Prcparationjinstruotions, Section 111)

A.  Assumptions:
A constant 6% cost of living increase was used for fiscal years subse—
gquent to FY 1978.

B. Program Summary:
New Positions. It is assumed two (2) positions will be required to
carry out this new function as follows:

Class Title Salary  Benefits Equipment Travel Other Costs Total
Guardianship Admin. 2:3.7 7.3 .8 3.2 2.7 43.7
Clerk "Typist 111 12.4 3.9 1.3 -0- 1.8 19.4

IV. DATE January 10. 1978 PREPARED BY RocrerC*Lange

. o AGENCY U.ealiJbL_an(LEpcial Services
Original: Leglslatlve Finance PHONE 465-3331
cc. Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/17)
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Lawrense H. Averill, Jr.
Uniform Probate Code in a Nutshell (1978)

CHAPTER 26
«Cr.

INTRODUCTION TO GUARDIANSHIP
AND CONSERVATORSHIP

§ 26.01 Introduction

The concept and necessity of guardianship de-
rive from the circumstance when a person is un-
der some type of disability which causes that per-
son to be unable to manage his own personal or
business affairs or both. [Woerner, § 1],
Through the guardianship device, such a disabled
person’s rights and interests can be protected.
Generally, the person who suffers from such disa-
bilities is either a minor, mental incompetent or
other incompetent. The disability of a minor is
presumed by legislative determination depending
upon the person’s age. [Woerner, § 1]. The
other forms of disability require voluntary action
by the person or some form of legal proceeding to
determine the incompetcncy status.

An important feature of guardianship is that it
serves two distinct functions. The first and most

AdillthitRoekiCico- 2 [289)]



§ 2G01 DISABLED PERSONS Pt. 5

apparent is guardianship of property. Under
such a guardianship, the guardian manages (re-
ceives and expends) his ward’s progerty or estate
for the purposes of the guardianship. The sec-
ond, which s particularl imﬁortant in the ease
of minors, is the guardianship of the person.
Here the guardian has custody and, therefore,
physical control over the ward. The same person
may be permitted to serve in both capacities.

Guardianship laws, with a few exceptions, have
typically remained unchanged for many years.
é UPC Practice Manual, 495]. Consequently,
many of the procedures and substantive regula-
tions suffer unreasonably from excessive formali-
Ey or administrative restrictions or both. In ad-

ition, they frequently are antiquated, poorly or-
ganized, fragmented and insufficient in coverage.
Despite these inadequacies, legislatures have not
acted. Although in 1946 the draftsmen of the
Model Probate Code attempted to improve and
modernize guardianship laws, it did not stir re-
forr]n in the states. [Model Probate Code, 150-
234].

In order to remedy this unfortunate state of af-
fairs, the Code includes a comprehensive and
modernized article on the law dealing with the
protection of persons under a disability and their
property. The Code's general purposes arc to
streamline guflianship, to consolidate and reor-
ganize existing concepts, to make guardianship
more responsive to modern commercial and socie-
tal needs and to eliminate guardianships when

[200]
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they are not essential. [Art. V, General Com-
ment]. The inherent goal of the Code is to make
a guardian of a person as effective and efficient
as an ordinary prudent person would be in man-
agm(]; his own estate and conducting his own per-
sonal relationships. [2 UPC Practice Manual,

500].

[201]



CHAPTER 27

GENERAL PROVISIONS ON GUARDIAN—
SHIP AND CONSERVATORSHIP

§ 2701 Overview and Definitions

In modernizing the law of guardianship, the
Code renovates, reorganizes and renames many of
the guardianship devices and concepts used in
non-Codc states. Although the concept and term
"guardian” is retained under the Code, it is only
concerned with the person who has physical con-
trol over or custody of the ward and does not in-
clude guardians ad litem or guardians of the es-
tate. (Art. V, Pts. 2 and 3 see 1-201(16)J.
The terms "ward" and "minor ward" are sePa-
rately defined as and limited to a person "for
whom a %uard|an_ has been appointed." [5-
101(4?]. guardian of @ minor ward is further
limited to an appointment made solely because of
minority. In addition, as with these two defini-
tions, the Code’s provisions concerning guardians
of minor wards are separated and distinct from
those concerning guardians of incapacitated per-
sons. [Compare 5-201 to 5-212 with 5-301 to
5-313]. The various issues raised by these two
types of guardianship are sufficiently different to
justify separate treatment.

For the protection of a disabled person’s prop-
erty the Code incorporates a procedure called

[202]

.othsKaise disabled. [5-40

Ch. 27 GENERAL PROVISIONS § 2701

"protective proceedings." This procedure is to be
used for the determination of the need for ?rotec_-
tion and the administration of the'estate of a mi-
nor or other disabled person. (5-101(2)]. Vari-
ous methods of using this procedure arc provided,
including the appointment of a conservator to
manage the estate. The fiduciary position of
conservator is similar to the Bosmon of guardian
of the property which may be created In many
non-Code states. Accordingly, a conservator is
defined as one "who is appointed by a Court to
manage the estate of a protected person." [1-
201((%] Concomitantly, a protected person is
one “for whom a conservator has been appointed
or other protective order has been made.” [5-
101(3)]. All provisions concerned with the con-
servator and other protective proceedings are in-
cluded within a single part of the Code regardless
of whether the protected ferson iS a minor or

401 to 5-431]. Because
management of asset issues associated with mi-
nors are generally the same as those associated
with other disabled persons, there was no reason
to %eparate the protective proceedings into two
parts.

It is also important to emphasize that under
the Code, just because a guardian of the person is
necessary, it does not mean that protective pro-
ceedings are required, or vice versa. Situations
may arise in which a person may need a guardian
but” has no property or assets requiring a conser-
vator. On the other hand, a person may require

Ros]



827.01 DISABLED PERSONS Plc, 5

a conservator but not require a guardian. For
example,'a missing person whose assets require
management certainly docs not need a guardian
appointed to take care and custody of his absent
person.

§ 27.02 Jurisdiction and Venue for Guardianship
and Protective Proceedings .

A. JURISDICTION OQOVER THE SUBJECT
MATTER

The Code Court is exPresst given jurisdiction
over the subject matter for guardianship and pro-
tective proceedings. [5-102(a)]. With the fol-
lowing exceptions, jurisdiction over the subject
matter, venue and other related matters are the
same for proceedinﬂs concerned with persons un-
der disability as they are for proceedings con-
cerned with the other matters with which the
Court may deal. [Sec § 3.01, 3.02]. For em-
phasis and clarity, however, the Code includes
several special provisions which are exclusively
related to proceedings concerned with persons un-
der disability.

First, guardianship and protective proceedings
for the same person may be consolidated if they
are commenced or pending in the same court.
[5-102(b)]. Because the requirements for the
ahove two proceedings are not identical, however,
it is necessary that the parties involved take carc
to satisfy the requirements of both proceedings

[24]
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even though consolidated. Differences between
the two proceedin?s include variations between
(1) the priority of persons who request appoint-
ment as the fiduciary, (2) nqtice of date and time
of the hearing, (3) waiver of notice of hearing,
(4) the necessity for the appointment of the fidu-
ciary, (5) the qualification of the "visitor” and
6) the Issues to be determined at the hearing.
2 UPC Practice Manual, 503-04].

Second, the Code recognizes that in a proceed-
ing subsequent to appointment concerned with a
guardian of a minor or a gxiardian of an incapac-
Itated person, the ward may not reside any more
in the judicial subdivision wherein the initial pro-
ceeding for appointment was instituted or in
which acceptance of a testamentary appointment
was filed. Under such f. circumstance, the Court
where, the ward presently resides has concurrent
jurisdiction over matters such as resignation, re-
moval, accounting and other proceedings relating
to the*uardianship with the court in which the
(fJuardian was appointed or the acceptance was
iled. A5-211(a$), '5-313(a)]. Any Code Court
with such concurrent jurisdiction must notify the
other court whether the latter court is in the
same or other state. After consultation with that
other court, the Court with concurrent jurisdic-
tion must determine whether to retain jurisdic-
tion or to transfer the proceedings to the other
court, considering always the best interests of the
ward.  [5-211(b), 5-313 (b)]. Before retaining
jurisdiction, however, the Court should consider

[255]
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§2702 DISABLED PERSONS Pt5

whether it is able to obtain the same personal
jurisdiction over the guardian which the accept-
ance or appointive court is capable of obtaining.
[5-211, Comment].  Generally, the decision
whether to retain or to transfer should be based
upon concepts similar to those employed under
the doctrine of forum non conveniens. If the
Court retains jurisdiction and accepts resignation
or orders removal of the guardian, a copy of the
order must be sent to the other court.

Third, for formal protective proceedings the
Code recognizes a distinction between exclusive
and concurrent jurisdiction. The Court in which
the protective proceeding petition has heen filed
has until termination exclusive jurisdiction over
the following issues:

(1) The determination of the need for a pro-
tective order or the appointment of a
conservator [5-402 (1) ],

(2) The determination of the manner in
which the protected person’s estate
which is subject to the laws of the Code
state must be managed, expended or dis-
tributed to or for the use of the protect-
ed person or any of his dependents [5-
402(2)];

(3) The determination of matters subse-
quent to appointment such as honding,
accounting, distribution or any other ap-
propriate relief [5-416(a)];

[206]
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(4) The determination of instructions re-
quested by the conservator [5-416 (b)];
and

(5) The determination of termination of the
protective proceeding. [5-430].

The Court also has concurrent jurisdiction with
any other court which also may obtain jurisdic-
tion over issues concerned with the determination
of the validity of third persons’ claims against the
protected person individually or against his estate
and for the determination of his title to any prop-
erty or claim. [5-402(3); seeb-425].

B. JURISDICTION OVER THE PERSON

Similar to the rule applicable to personal repre-
sentatives, the Code provides a continuing tyPe of
personal jurisdiction power in the Court of ap-
pointment or acceptance over the fiduciaries serv-
‘Injp”jJ-rsons under disability.  This continuing
jurisdiction power is applicable to guardians of
minors [5-205], dguardians of incapacitated per-
sons [5-305] and conservators of their estates,
[5-413]. It subjects these fiduciaries to any ﬁro-
ceedings relating to their fiduciary office which
may be instituted by any interested person. The
only special requirement to sustain this jurisdic-
tion is that a specific notice requirement must be
satisfied for each proceeding. For a guardian of
a minor'or an incapacitated person, notice of
each proceeding must either be delivered to the
guardian or mailed to him by ordinary mail both

[207]
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to his official address listed with the Court and to
any other address known to the petitioner, d[5-
208, 5-305J. The conservator must be notified of
any proceeding brought against him either by de-
livery of the notice or by registered or certified
mail sent to his last address listed with the Court
?nd tog]any other address known to the petitioner.
5-413].

C. VENUE

Venue rules for proceedings concerned with
persons under a disability are also set out in the
Code. For proceedings dealing with the guardi-
anship of a minor, venue is in the place whore the
minor resides or is present. [5-205]. Venue for
proceedings dealing with the guardianship of an
incapacitated person is also generally in the place
where the incapacitated person resides or is
present. [5-30253. Venue 1i. such latte mroceed ¢
Ings, however, may also be in a Cou- ¢ of compe-
tent jurisdiction which had ordered she incapaci-
tated person admitted to an institution. Venue
for protective proceedings may be either in the
place where the person to be protected resides or
If that person does not reside in the Code state,
in any place where he has property. [5-403(1)—
(2)]. Venue for protective proceedings hased
upon the person's residence is not affected by a

uardian having hc~n appointed in another place.
?5-403(1) ]. It'is important to note that the one
appropriate venue recognized for all three types
of proceedings concerned with a person under a

[208]
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disability is based upon the disabled person’s resi-
dence and not his domicile. Reconciliation of
identical proceedings in two or more appropriate
venues must he made according to Section 1-303.

[See §3.01]

[200]



CHAPTER 28

AVOIDANCE DEVICES AND DURABLE
POWERS OF ATTORNEY

§ 28.01 Miscellaneous Avoidance Devices

One of the avowed goals of the Code’s provi-
sions concerned with persons under disabilities is
to minimize the necessity for employing the de-
vices and procedures and to simplify these proce-
dures and devices when it is essential to employ
them. [Art. V, General Comment]. Many fea-
tures of the Code whi. h attempt to attain these
goals will be emphasized throughout the explana-
tion of the Code's guardianship and conservator-
ship provisions. Several collateral but related de-
vices incorporated within the Code which seek
these goals deserve discussion at this point.

In the case of a minor, the Code includes a fa-
cility of payment provision. Under it, any person
who owes the minor §5,000 or less of cash or per-
sonal property per year may pay or deliver it ei-
ther to the minor, If eighteen or married, to the
minor's custodian, to the minor’s guardian or into
a federally insured financial institution savings
account in the minor's name and with notice to
the minor of the deposit. [5-103]. If these con-
ditions arc met, the person making the payment
or delivery is discharged from liability for misap-
propriation by the recipient. Any person to

[wo]
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whom the property is delivered or pr;d, other
than the minor and the financial institution, is
obligated to apply the money or property (1) to
the minor’s present needs for support and educa-
tion, ?2) to preserve any excess for future pay-
ment for support, and (3) to preserve any excess
above the first two purposes for delivery to the
minor upon his attaining majority. These same
recipients are also empowered to reimburse them-
selves for out of pocket expenses for the minor’s
support although they may not pay themselves
for their own services. Payments or deliveries
may not be. made under this section if the person
who owes the minor has actual notice that an ap-
pointed conservator exists or that a proceeding
for the appointment of one is ‘Jending. This fa-
cility of payment provision will provide a conve-
nient alternative to a conservatorship and other
protective proceedings, for example, where con-
tractual obligors such as insurance companies
*hflK&small and annual payments due to a minor.
[5-103, Comment].

The Code includes another provision which, un-
der its limited circumstances, may also avoid the
necessity of the appointment of a guardian for
both @ minor and an incapacitated person. Ex-
cept for the power to consent to a minor’s mar-
riage or adoption, a parent or guardian may tem-
porarily delegate to another person anK of his
care, custodﬁ and property powers over the ward.
(55-104]. The only two requirements for such a

elegation are that the form of the delegation

1301]
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must be made by a properly executed power of
attorney and its term cannot exceed six months
in duration. This provision provides a parent or
a guardian with a convenient and simple method
to provide continual guardianship protection in
case an emergency would arise while the parent
or appointed guardian was absent. For example,

the delegatee could 8ive consent to an emergency
operation. [5-104, Comment].

§ 28.02 Durable Powers of Attorney

The Code contains two provisions which make
Powers of attorney more durable than under the
aw of most non-Code jurisdictions. One provi-
sion applies to all written powers of attorney and
adopts the civil law rule with re?ard to the effect
of the principal’s death, disability or incompe-
tence. [5-502]. It provides that actions by the
attorney in fact in good faith and according to
the written power of attorney are valid even
though such actions take place after the princi-
pal's death, disability or incompetence so long as
the attorney in fact did not have actual knowl-
edge of the happening of such an event. [5-
502(a) J. Any such valid action taken binds the
principal and his heirs, devisees and personal rep-
resentative. For the protection of third parties
dealing with the attorney in fact and in the ab-

sence of fraud, an affidavit executed by the attor-
ney in fact stating that he did not have knowl-
edge at the time of his action of a revocation or

[302]
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termination caused by death, disability or incom-
petence is conclusive proof of nonrevocation or
nontermination of his power to act at that time.
[5-502 (b) ]. If the action taken requires the exe-
cution and delivery of a recordable instrument,
the affidavit is also recordable when authenticat-
ed. Significantly, this provision does not alter or
effect any inconsistent provision in the power of
attorney dealing with revocation or termination.
[5—502%)].

The second provision truly creates a durable
power of attorney but requires specific drafts-
manship in the instrument creating the power.
Under this provision, a written power of attorney
may specifically provide that the disability of the
principal does not affect the power of the ap-
pointed attorney in fact to act. [5-501]. The
Code offers suggestions for the necessary phrases
to create such a power. For a power of attorney
whith is to become immediately effective, the
phrase suggested is "this power of attorney shall
not be a fected’bﬁ disability of the principal.”
For a power which will become effective in the
future due to disability, the suggested phrase is
"this power of attorney shall become effective
uRon the disability of the principal." Neither
pnrase constitutes words of art and the substance
of their purpose and effect may be stated with
other similar words. All actions taken according
to the power by the attorney in fact during a pe-
riod.of disabilit% or incompetence of the#ormcipal
have the same binding and beneficial effect as if
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the principal was not disabled. In addition, un-
der such a power of attorney the same effect ap-
plies to actions taken under circumstances where
It is uncertain whether the principal is dead or
alive. If due to the disability or disappearance
a conservator is appointed for the principal, the
attorney in fact must account to the conservator
rather than the principal. The conservator now
has the same power over the attorney in fact as
the principal would have had if incapacity or dis-
appearance had not occurred, including the power
to revoke, suspend or terminate any part or all of
the power.

These two subsections dealing with written
powers of attorney will be particularly useful
with older clients who do not wish to enter into
complex trusts but who anticipate impending sen-
|I|tr or incompetence. Similarly, these provisions
will avoid in may situations the need for and the
embarrassment of formaIJJrotective proceedings.
It has also been suggested that these provisions
might be used by military personnel whoso
whereabouts or death or both may become un-
known while on military assignments. [2 UPC
Practice Manual, 549-50{

CHAPTER 29
THE GUARDIAN OF A MINOR

§ 2001 Necessity, Selection and Appointment of

the Guardian of a Minor

Under the Code, no guardianship by any meth-
od may be created for a person who is incapaci-
tated solely because of minority unless the minor
Is unmarried and aIIJ)arentaI rights of custod
have been terminated or suspended. [5-204{
Consequently, a natural or adoptive parent is au-
tomatically the guardian of the person of his or
her minor natural and adopted children. There
need be no official acceptance or court action tak-
en in these situations. Presumably, any parent
would have to be removed according to removal
prtfewdings before any other person could be ap-
pointed guardian of that parent’s minor children.

[5-204; see 5-212]. When a guardian of a mi-

nor is needed, the Code includes two Procedures

by which one may be appointed. The first proce-
dure is called "testamentary appointment" lS-

202] and the other, "court appointment.” [5-

nder the Code's testamentary appointment
procedure a parent of a minor may appoint by
will a guardian for his unmarried minors. ,5-

a1, The ROt 1, e gl
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less the survivor has also been adjudged incapaci-
tated. Any testamentary appointment becomes
effective upon the nominated person filing his ac-
ceptance in the Court in which the will Is either
informally or formally probated. Unless a writ-
ten objection is filed before or within thirty days
of accethance by a minor ward, who is fourteen
years old or more, the nominated person becomes
the guardian without additional court proceed-
ings. %5-203], Letters of guardianships by the
clerk of court to the guardian must indicate that
he was appointed by will. [5-208], A testamen-
tary guardian who has accepted appointment un-
der a will probated in another state which is the
testator's domicile must also be recognized in the
Code state. To safeguard against misuse of this
very casual procedure, the guardian upon accept-
ance must give written notice to the minor and to
the person having his care or his nearest adult
relation. Once the acceptance procedure is com-
plete, however, the testamentary guardian must
be removed before the Court can appoint another
person guardian. [5-202, 5-204, Comment].

If a parent is unable to serve as guardian, a
minor of fourteen years or more objects to the
testamentary nominee or a testamentary appoint-
ment has not been accepted for thirty days, a
guardian of a minor must be appointed by the
Court. [5-204]. Presumably, a petition for such
an appointment may be filed by any person inter-
ested in the ward’s welfare. [2 UPC Practice
Manual, 511; sec 5-212(a)]. Notice of the time
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and place of the hearing must be given in a mari-
ner prescribed by Section 1-401 to the minor, if
fourteen or more, years of age, to the person who
has the custody and care of the minor for the six-
ty days prior to the petition and to the minor’s
living parents, if any. [5-207(a); see § 4.01],
In addition, if the Court determines that the
ward's interests are or may be inadequately rep-
resented, it can appoint a guardian ad litem for
the minor at any time during the proceeding.
[5207(d)]. When the minor is fourteen or
more years of age, the Court is to give preference
to the attorney selected by the minor.

Priority of appointment is left basicaII?/ to the
discretion of the Court. If a minor of fourteen
years or more nominates a person of his choice,
this.person must be appointed unless the Court’
finds that such an appointment would be against
the best interest of the minor. [5-206]. In all

cases, the Court upon petition may appoint
any person including the contested testamentary
nominee, whose" appointment would be in the best
interest of the minor.  [5-206, 5-203]. Letters
of guardianship issued by court appointment to
the guardian must indicate he was appointed by
court order. [5-208].

At the hearing the Court is to make the ap-
pointment only after it determines that: (1) a
qualified person seeks appointment; (2) venue is
proper; G) the necessary notices have been giv-
en; -(4) the proper priorities have been observed;
and (5) the appointment would serve the welfare
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and Dbest interests of the minor. ‘5-207(b)].
Although "qualified person” is not defined in the
Code, it is not restricted either and would not
Breclude an otherwise qualified non-resident from
eing appointed. In its determination of the
proper priorities, the Court must find that all pa-
rental rights of custod?{ are terminated or sus-
pended and that no qualified testamentary guard-
lan exists. [5-204]. When the circumstances do
not qualify, the Court can dismiss or make any
other appropriate order which would be in the
minor’s best interest. Under the latter discretion
or w  otherwise appropriate, the Court has a
convenient option to appoint, at any time with or
without a hearing, a temporary guardian who
would have ordinary guardian status except his
authority has a maximum duration of six
months. [5-207 (c)].

§ 29.02 Powers, Duties and Liabilities of the
Guardian of a Minor

Except that a %uardian of a minor is neither
obligated to use his own funds for the minor’s
support nor liable to third persons for the acts of
the ward as a parent would be, he has the powers
and duties of a parent who properly has custod
and whose child is unemancipated.  [5-209].
Every guardian of a minor has the following spe-
cifically mentioned duties and powers:

(1) To take reasonable care of the ward’s
property;

[S0S]
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(2) To pply money received for the ward
to +ne ward’s current needs for support,
care and education, including payment
to himself for room and board;

(3) To conserve any excess sums for the
ward's future needs, such as deposit in
a federally insured financial institution
account;

(4) To report the ward's condition and the
condition of the ward’s estate which has
been subject to the guardian's possession
or control to the Court on petition of any
person interested in the minor's welfare
or as required by court rule;

(5) To receive according to any type of con-
tract, trust, devise or fiduciary entity
sums for the support of the ward;

. (6) If a conservator has not been appointed,
to receive payments and property under
the facility of payment provision, Sec-

o -%3Se»  tion r403;

(7) Tv) institute legal proceedings in order
to compel third persons having a duty to
support the ward or owing sums for the
ward’s welfare to perform their duties;

(8) To facilitate the ward's education, social
and other activities;

(9) To authorize medical and other profes-
sional care, treatment or advice; and

(10) To consent to the marriage or adoption
of the ward.

[300]
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(55—209(a)—(d(}]. The guardian does not have a
uty to provide hond cr to file periodic or final
accountings. Presumably, the Court with its in-
.herent power over these matters could order hoth
to be given. [See 2 UPC Practice Manual, 509-
10]. In addition, it is very significant to empha-
size that a guardian's duties and powers do not
terminate even though he moves himself and his
ward from the state of apFointment. [5-201].
The guardian, of course, is liable to his ward for
injury caused by any breach of duty or improper
exercise of a power or both. He is not liable for
injury to his ward caused by the negligence or
acts of third persons merely because the guardian
consented to the activity, unless the consent
would have been illegal if given by a parent.
[5-209(c) ].

The Code contains provisions concerned with
the important relationship between guardianship
and protective proceedings. First, the guardian
has an affirmative duty to commence protective
proceedings when necessary to protect the ward's
estate or property. [5-209(a)]. Consequently,
for example, anytime the guardian comes into
possession of property of the ward which requires
Investment or administration, he must commence
these protective proceedings, including the possi-
bility of requesting for a conservator to be ap-
pointed. yhz UPC Practice Manual, 508]. Second,
although the guardian may use funds of the ward
received for support, care and education, he may
not use sums received for the compensation for
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his personal services unless the compensation is
approved by court order or approved by a duly
appointed conservator who is not also the guardi-
an. [5-209(b(}j. Third, when a conservator has
been appointed the guardian’s duties and powers
are- modified and more limited. Under these cir-
cumstances and if sums are received in excess of
the ward's present needs, the guardian must pay
over these sums to the conservator at least on an
annual basis. In addition, because of the appoint-
ment of a conservator, the guardian is no longer
entitled to receive payments under the facility of
payment provision. [5-103]. Significantly, the
restrictions and limitations prohibiting a guardi-
an of a minor from acting as a conservator, do
not apply vice versa. [See 5-424(a), $ 31.04

(B)].

§ 29.03 Duration and Termination of the Guard-
lan of @ Miner

guardianship of a minor continues until the
minor dies, is adopted, marries or attains majori-
ty and it terminates upon the guardian’s death,
removal or approved resignation. [5-210]. A
testamentary appointment is also terminated if
the will which makes the appointment is denied
probate in formal testacy proceedings. AIthou%h
a guardian may resign his fiduciary office, the
resignation does not terminate the guardianship
until it is approved by the Court. Termination
means the guardian’s authority and responsibility
end, but does not affect the guardian’s liability
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for prior acts or his duty to account for the
ward’s funds and assets.

Removal proceedin%s may be instituted by any
person interested in the ward's welfare or by the
ward himself if fourteen years of age .or more.
[5-212(a)]. The ground for removal is that it
would be in the best interests of the ward. After
notice and a hearing, the Court may order termi-
nation by removal and may make any other ap-
propriate orders. [5-212(b)]. If the Court de-
termines that the ward's interests arc or may be
inadequately represented, it can appoint a guardi
an ad litem for the minor at anytime during the
proceeding.  [5-212(c)]. When the minor is
fourteen or more years of ago, the Court is to give
preference to the attorney selected by the minor.

[012]

CHAPTER 30

THE GUARDIAN OF AN INCAPACITATED
* PERSON

j, 00.01 Necessity, Selection and Appointment of
the. Guardian of an Incapacitated Per-

son

The Code defines an incapacitated person as
one who for any reason except minority "lacks
sufficient understandini:] or capacity to make or
communicate responsible decisions concerning his
person.”  [5-101(1)].  Although any cause
which meets the standard is covered, specifically
mentioned examples of the cause of such a condi-
tion include mental illness, mental deficiency,
physical illness or disability, advanced age, chron-
ic use of drugs and chronic intoxication. It must
be'-elnFhasized that this guardian is not the
guardian-of the incapacitated person’s property
but is the caretaker of the incapacitated person’s
person. [See 5-312]. Consequently, the defini-
tion of incapacity makes questions concerning the
alleged incapacitated person’s ability to manage
his estate irrelevant. [2 UPC Practice Manual,
520].
A]s with guardians of minors, the Code recog-
nizes the testamentary appointment device- for
the appointment of a guardian fo" an incapacitat-
ed person. [5-301; see §29.01j. Although this
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device for appointment is commonly recognized in
statutes dealing with the appointment of a guard-
lan for minors, it has not generally existed when
dealing with guardians of incapacitated persons.
Under the Code, the power to make a testamen-
tary appointment of a guardian in these situa-
tions is limited to the two special circumstances
when the testamentary appointment is made %1)
by the incapacitated person’s spouse or (2) by his
parent.  [5-301(a)—b)]. A spouse's appoint-
ment takes PrIOI’Ity over a parent’s ?J)omtment
if they conflict. [5-301(b?1J. In addition, the
appointment in the will of the last parent to die
lias priority over the first to die unless the sur-

viving parent has been adjudged in. upacitated or
the will of the last parent to die is denied probate

in formal testacy proceedings. [5-301 (a)L. Asp-
parently any person can be appointed. [See 5-
301(d); 5-301, Comment]. A testamentary
guardian who has accepted appointment under a
will probated in another state which is the testa-
tor's domicile must also be recognized in the Code
state. [5-301(c)J.

A testamentary appointment becomes effective
upon the nominee's filing of an acceptance of ap-
pointment in the Court in which the will has been
either informally or formally probated. [5-
301(a)-(b) ]. The appointed guardian must give
seven days advance notice to the incapacitated
person and to the person having his care or to his
nearest adult relative. The incapacitated person
can prevent the appointment from taking effect
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or terminate a previous testamentary appoint-
ment by filing a written objection with the Court
[5-301(d)]. This objection would not necessarily
foreclose the person from eventually being ap-
pointed but would restrict that person's appoint-
ment solely to the result of a court appointment
procedure.

When testamentary appointment is not availa-
ble or desired, a guardian for an incapacitated
person must be appointed by the Court. The
Code’s court appointment procedures are merito-
riously designed to prevent unwanted appoint-
ments of such guardians. The procedure is initi-
ated by the incapacitated person or any person
interested in his welfare filing a petition for a
finding of incapacity and for the appointment of
a guardian. F5-303%a)]. AIthou?h the Code
does not state what the contents of the petition
must have, it is very explicit with regard to the
requirements for notice of the date and time of
thiSib*aring on such a petition. [5-309]. The
person alleged to be incapacitated must be per-
sonally served with notice ar.d waiver of such no-
tice is ineffective unless he is present at the hear-
ing or a visitor confirms the waiver after an in-
terview with the- person. d15%09(b)]. His
spouse, parents and adult children must also be
personally served if the% can be found within the
state. ' [5-309(a) (1), (b)]. Finally, his guardi-
an, conservator, caretaker, or custodian, if any,
and his parents and spouse if not found within
the state must be given notice as provided in Scc-
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tion 1-401. [5-309(a) (2), (b)]. If the alleged
incapacitated person’s spouse, parents, and adult
chilaren are not notified, then one of his closest
adult relatives must be notified if one can be
found. [5-309(a)(3)].

Protection is also provided the alleged incapaci-
tated person throughout the proceeding. First,
he must be represented by his own or an appoint-
ed counsel who has the duties and powers of a
guardian ad litem. [5-303tb}]. Second, he
must be examined by a court appointed physician
Who must submit a written report un his exami-
nation to the Court. Third, he must be visited
before appointment by t\ "visitor” who has no
personal interest in the proceeding and who is ci-
ther trained in law, nursing or social work. [5-
303(h), 5-30S]. Finally, the alleged incaﬁacitat-
ed person is entitled to be present at the hearing
and to have counsel present evidence and cross-
examine all relevant witnesses. [5-303(h)]. .

The scope and necessity of a jury trial in a
hearing concerned with the incapacity of a person
is left to the option of the enacting jurisdiction.
[5-303). The bracketed phrases permit the al-
leged incapacitated person to have a jury trial or
not to have one at his election.

The Code is much more specific as to the per-
son who can become or should become guardian
of an incapacitated person than it is for a guardi-
an of a minor. For the court appointment proce-
dure. a full priority list is established which
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ranks by status the persons ordinarily most desir-
able for the job. [5-311(b)]. Chart 6 describes
these priorities set for appointment.

CHART C. PRIORITY ORDER FOR APPQINTMENT

OF A GUARDIAN OF AN INCAPACITATED
PERSON

priorty Description of Candidates

an
1 The spouse of the incapacitated person.
2 Anv adult child of the incapacitated person.
3

G A R
or other writing.

Any relative with whom the incapacitated perspn
4 resYede %or more than Six monﬁ% prior %e tP*ne

petition. , ,
Any person nominated by the ponon caring for or
) pa\}/n% Beneflqs to %eqncgpacfta[t)ed person. ’
IM-SS*

The Code neither explains how the parents’ nomi-
'1iS&3n authority under priority rank 3 coincides
with their testamentarK appointment authority
nor why the spouse of the incapacitated person Is
not given the former authority. It is also assert-
ed without explanation that the first four rank-
ings may confer their priority on a nominee. [2
UPC Practice Manual, 520-21].  When consistent
with the priority list, any competent person or in-
stitution may be appointed guardian of an inca-
pacitated person. [5-311(a)].

~ Before a guardian for an incapacitated person
is appointed, the Court must be satisfied that the
[17]
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poison for whom a guardian is sought is actually
Incapacitated and that the appointment is neces-
sary or at least desirable for the purpose of pro-
viding continuing care and supervision of the in-
capacitated person. [5-304]. If the circum-
stances do not satisfy these criteria, the Court
may dismiss or make any other appropriate order
which presumably must ho in the incapacitated
person's hesTmtefest.

The Code also has provisions concerning the
Court's power to appoint temporary guardians.
When an emergency .exists for an incapacitated
person who has no guardian, the Court is given
the authority to exercise the power of a guardian
pending proper notice and a hearing. F5-310].
The Court is also empowered to suspend the au-
thority of a court appointed permanent guardian
and to appoint a temporary guardian for a period
of time not to exceed six months, if it finds that
the appointed guardian is not effectively perform-
in(? his duties and the welfare of the incapacitat-
ed ward requires immediate action. Such an ap-
pointment may be made with or without notice.
The appointed temporary guardian is entitled to
the care and custody of the ward and possesses
all the(i)owers of a permanent guardian except as
directed by court order. (Sec 5-312, Comment].
A curious, probably unintentional, omission con-
tained in this provision is that it only specifically
applies to guardians who obtain their positions by
court appointment and not to guardians who ob-
tain their positions by testamentary appointment,

[s;s]
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Consequently, termination by removal may be the
only way a temporary guardian can enforce his
right to custody and care of the ward against a
testamentary appointee. [2 UPC Practice Man-
ual, 522]. All appointed temporary guardians
must make reports to the Court as it requires and
are subject to removal at any time apparently
with or without notice or hearing.

§ 30.02 Powers,- Duties and Liabilities of the
Guardian of an Incapacitated Person

Generally, the powers, duties and obligations of
a guardian of an incapacitated person are the
same as those which a parent has over his un-
emancipated child but without parental relation-
ship liability to third persons for the ward's acts.
(;5-312 (a)]. On these matters the Code does not

istinguish  between testamentary appointment
and court appointment. Accordingly, except as
*mochfied by a court order, every guardian of an
incapacitated person has the following specifically
montionod duties and powers:

(1) To take custody of the person of his
ward unless a court of competent juris-
diction has otherwise detained or com-
mitted the ward;

(2) To provide for the care, comfort and
maintenance of his ward when he has
custody;

(3) To arrange for his training and educa-
tion whenever appropriate;

[s+l
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(4) To take reasonable care of the ward’s
clothing, furniture, vehicles and other
personal effects;

(5! To commence protective proceedings if
the ward’s property needs protection;

(6) To consent to or approve necessary med-
ical or other professional care, counsel,
treatment or services for the ward; and

(7) To report the condition of the ward and
of the ward's estate which has been sub-
ject to his possession or control to the
Court as required by the Court or by
court rule.

[5-312(a) (1), (2), (3[) and (5)]. The restric-
tion, on a guardian of an incapacitated person’s
right to custody when a court of competent juris-
diction has detained or committed the ward, per-
mit? the Code to avoid any conflict of its provi-
sions with those of commitment laws.

Only if a conservator has not heen appointed
for the ward does the guardian of an incapacitat-
ed person have the following additional powers:

(3) To institute proceedings to compel third
persons having a duty to support the
ward or owing sums for the ward’s wel-
fare to perform their duties;

(9) To receive money or tangible property
owing to the ward:;

(10) To conserve any excess sums for the
ward’s future needs (such as depositing
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them in a federally insured financial in-
stitution account). .

[5-312(a) (4) “)-(ii) ]. Upon the appointment of a
conservator, these powers of the guardian are
terminated. The guardian must pay over to the
conservator all funds in his possession or control
which are in excess of current needs and must ac-
count to the conservator for all funds expended
previous to the latter's appointment. [5-
312(a)(6)]. Presumably, the newly appointed
conservator must be substituted in all actions and
proceedings concerning the ward’s estate to
which the guardian was a party..

A guardian of an incaBacitated person does not
have a duty to provide bond or when no conser-
vator is appointed, to file periodic or final ac-
countings.  Presumably, the Court with its inher-
ent powers over these matters could order hoth to
be given. As with a guardian of a minor, the du-
ti"~*&nd powers of a guardian of an incapacitated
Eerson do not terminate even though he moves
imself and his ward from the state of appoint-
ment. . [5-312(a) (1)]. The guardian of an inca-
pacitated person, of course, is liable to his ward,
for injury caused by a breach of duty or improp-
er exercise of a power or both.

The Code also deals with the relationshiphe-
tween adguardlanshlp and protective proceedings
instituted for the same incapacitated person. As
indicated, if a conservator has hbeen appointed,
the powers and duties of the guardian of the in-

Avorii Unll.ProLuw Codo—10 [321]
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capacitated ward arc more restricted. Therefore,
those actions which a guardian could take if no
conservator had been appointed, must now be
done by the conservator after his appointment,
Even if there is no conservator, the guardian may
not charge the ward's estate for room and board
unless the charge is approved by order of court
after notice to at least one of the ward’s next of
kin. [5-312(a) (4) (ii)]. If a conservator has
been aﬁpomted, the conservator must still ap-
prove the room and board charge and it must he
reasonable under the circumstances. [5-312 (b)J.
Notwithstanding, this pervasive authority which
an appointed conservator has over me ward's as-
sets and property, the guardian continues to have
the control over the-ward’s custody and care.
The guardian may request the conservator to pay
the ward’s funds directly to third persons and in-
stitutions that have cared for or maintained the

ward. Significantly, whereas a conservator of a
minor may when necessary act as his guardian, a

conservator for an incapacitated Ferson does not

have that similar power but would have to seek
court appointment. [See 5-424(a), § 31.04(B)],

§ 30.03 Duration and Termination of the Guard-
ian of an Incapacitated Person

Termination of a guardianship for an incapaci-
tated person occurs when cither the guardian or
the ward dies, when the guardian is determined
incapacitated or when the guardian is removed or

[822]
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resigns according to proper procedures and pro-
ceedings. [5-306]. A testamentary appointment
Is also terminated if the will which makes the ap-
pointment is denied probate in formal testacy
proceedings. Such a termination means the
guardian’s authority and responsibility end but
docs not affect the guardian’s liability for prior
acts or his duty to account for the ward's funds
and assets.

Removal proceedings may be instituted by the
ward or by any other person interested in the
ward's welfare. [5-307(a)]. The ward may re-
?uest a_removal order merely by sending an in-
ormal letter to the Court or judge and any inten-
tional interference by any person with such a
communication ma%/ constitute contempt of court.
[5-307(b)]. So that a ward who is displeased
about being judicially found to be incapacitated
does not continually bring new removal proceed-
ings* the order adjudicating incapacity can speci-
fy a discretionary restriction on review. This

iscretionary restriction on review is phrased in
terms of time and cannot exceed one year. [See
5-307, Comment].

The procedures for removing a guardian, for
accepting the resignation of a guardian or for or-
dering that the ward is no Ion%er incapacitated
contain the sar e safeguards as the proceedings to
appoint a guardian. [5-307(c)]. These safe-
guards also specifically require the appointment
of a visitor who can then visit the present guardi-
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an's residence or the place where the ward re-
sides or is detained and who can observe the con-

ditions under which the ward lives. Notice re-

quiremen's for removal proceedings are the same
as for appointment proceedings. [5-309(a)].

s DDVRIM MABHBHDBDHDBR

CHAPTER 31

PROTECTIVE PROCEEDINGS AND
\THE CONSERVATOR

§ 31.01 Protective Proceedings

A. NECESSITY

As previously emphasized, the Code separates
its provisions concerned with the custody and
care of the ward’s person from its provisions con-
cerned with the management of the protected
person’s estate. Under the heading "Protective
Proceedings,” disabled persons who are in need of
having their assets and property managed or pro-
tected may have a conservator appointed or ob-
tain some other protective court order for such a
purpose. [5-401]. The term "disabled person”
IS not separately defined but means a person who

-3£%ither a minor or an incapacitated person or

who is confined, detained or missing.

Although the provisions dealing with the man-
agement of property for minors and for all other
disabled persons are combined into a single part
of the Code, there are several important ditfer-
ences in treatment. Most important of these is
that the standards upon which the Court is to
base its decision to act are different. Thus a con-
servator maﬁ be appointed or other protective or-
ders issued by the Court for a minor only when
the minor (1) has property needing otherwise
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unobtainable management or protection, (2) has
business affairs which minority may jeopardize
or prevent or (3) has a need for support and edu-
cation funds better obtainable through a protec-
tive proceeding. [5-401(1)]. Whereas for all
other disabled persons, similar court action may
be taken only when a person for any reason is
unable to manage his property and affairs and ci-
ther (1) the person’s property may be wasted or
dissipated without proper management or (2)
support, care and welfare funds for that person
are necessary and better obtainable through a
protective proceeding. [5-401(2)].

B. INITIATION PROCEDURE

The only method by which protective action
may be obtainc ., including the appointment of a
conservator, is by formal proceedings hefore
Court. [5-401]. These proceedings are initiated
by a petition requesting a protective order or ap-
|poir]tment. They may bo filed by any of the fol-
owing persons: (1) the prospective protected
person; (2) any person interest. 1 in the protect-
ed person's estate, affairs or welfare; or &3) any
person adversely affected by the lack of effective
management. [5-404(a)]. The petition must
contain the following information and statements
to the extent known by the petitioner:

(1) The petitioner’s interest in filing the pe-
tition;

(2) The protected person’s name, age, re-
sidence and address;

L32C]

ch. 31 PROTECTIVE PROCEEDINGS s&31.01

(3) The name and address of any guardian
for the protected person;

(4) The name and address of the protected
person’s nearest relative;

(5) Generally, a description and estimated
value of the protected person’s property,
including any obligations due him such
as compensation, Insurance, pension or
allowance; and

(6) The reason why the requested court ac-
tion is necessary.

[5-404 (b)]. When the petition requests the ap-
pointment of a conservator, it must also set forth
the following additional information:

(7) The name and address of the person re- .
questing appointment; and

(8/ The basis of the applicant’s priority for
appointment.

C. PRE-HEARING NOTICE

The Code is very explicit with regard to the re-
quirements for notice of the date and time of the
hearing or. such a petition. [5-105). The person
to be protected must he personally served with
such notice and waiver of notice is ineffective un-
less. (1) he is present at the hearing, (2) bo is a
minor ward or (3) a visitor confirms the waiver
after an interview with him. 515-405(e.)]. Ei-
ther his spouse or, if no spouse, his parents must
also be personally served with notice if they may
be found within the state. Any required personal
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service under this provision must be accomplished
at least fourteen days before the hearing date.. If
personal service cannot be accomplished on the
person’s spouse or parents, then the petitioner
must give notice co these people .in accordance
with Section 1-401. Finally, notice given in ac-
cordance with Section 1-401 must also be given
as follows; (l% to all interested persons; (2) to
persons who tnhe Court directs; and (3) to any
gerspn who has filed a request for notice under
ection 5-406. [5-405 (b) ].

In a procedure similar to the demand for notice
procedure in Article 111, the Code provides that
any interested person may file a request for no-
tice with the Registrar. [5-406; see 3-204, §
14.03(E)].- Governmental agencies paying or
planning to pay benefits to the protected person
are considered interested persons under this pro-
cedure. The request must include the foIIowin%
information and statements: (1) the interest o
the person making the request; (2) the deman-
dant’s address or the* of his attorney; and (3)
that the request is c-Aective only to matters oc-
curring after the date of its filing. Upon the
payment of any required fee, the clerk must mail
? copy of the request to any appointed conserva-
or.

D. SAFEGUARDS AGAINST MISUSE

The Code attempts to protect a gerson from
misuse of its protective proceedings by requiring
representation for the person or review of his
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condition by indePendent third persons. In the
case of minors, it the Court determines that it
would be in the best interest of the minor to have
an attorney appointed, it may appoint an attor-
ney who can represent the minor as a guardian
ad litem. [5-407(?)]. For other disabled per-
sons, the person to be protected must have his
own counsel or the Court must appoint an attor-
ney to represent him as a guardian ad litem.
[5-407 (b)f. In addition, if the person to be pro-
tected is an incafacitated person, the Court may
direct that the alleged incapacitated person be ex-
amined by a physician or send a visitor to inter-
view him, or hoth. The physician selected must
not be affiliated with any institution in which the
person is a patient or is committed. The visitor
may either be a guardian ad litem or a court offi-
cer or employee. The Code in dealing with pro-
stective ﬁroceedings does not contain any special
%rul%ylt regard to the right of a jury trial.

E. COURT DETERMINATIONS AND ORDERS

The Court may appoint a conservator or make
some other protective order only after a hearing
and after it is convinced that a need is estab-
lished. [5-407(c)]. It is important to empha-
size that the Court has the authority to issue or-
ders which are less drastic than the appointment
of a conservator. [5-409]. The scope of these
orders include what are called hoth protective ar-
rangements and single transaction authorization.
[5-409(a)—b)]. Actually, it is difficult to make
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a clear distinction between the two devices. Ba-
sically, protective arrangements deal with court
orders which are designed to set up stable and
continuing arrangements for purposes :f handling
the ward's foreseeable needs with respect to secur-
ity, service or care. [5-409(a)]. In a non-exclu-
sive list of permissible arrangements, the Code
permits the Court under this device to issue or-
ders dealing with payment arrangements con-
cerned with the ward's cash or personal effects,
real estate or contractual rights. In addition, the
Court is given the authority to establish a suit-
able trust for the ward. These protective ar-
rangements may be particularly beneficial to
third persons including, for example, life insur-
ance or annuity companies which owe the person
to be protected sums of money hut which do not
know to whom or how properly to pay. A pro-
tective order is available under these protective
arrangements to direct such third persons on
these matters and to protect them from potential
liability for improper payment.

Basically the single transaction power Permits
the Court to make any authorization, ratification
or other direction which would be in the best in-
terests of the protected person with respect to
any transaction relating to the person’s financial
affairs or estate. [5-409(b) J. Such court orders
would include single transactions such as the sale
of an asset or may be a series of independent but
related transactions. As its name indicates, this
power is related to isolated or related transac-
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tions and not to a continuing type of an arrange-

ment.

Under the terms of both of these devices, the
Court is specifically given the authority to exer-
cise them without appointing a conservator. [5-
409(a)—b)]. Consequently, they have obvious
usefulness any time a conservatorship is not nec-
essary.  Notwithstanding this usefulness, the
Court must give consideration to the interests of
the protected person’s creditors and dependents
as to whether the continuing protection of a con-
servator is required. [5—409(0)%. In addition, in
order to be anle to carry out the protective ar-
rangement or authorized single transaction, the
Court is given the authority to appoint a special
conservator, for these purposes. Such a conserva-
tor has tne authority conferred by the Court,
must report to the Court all matters pursuant to
his appointment and is discharged only by court

order,

§ 31.02 Selection and Bonding of the Conserva-
tor

Because of the authority and power given by
the Code to an appointed conservator and the po-
tential for misuse of this device, the Code estab-
lishes several guidelines by which one must be
appointed. A pervasive requirement is that the
conservator must be an individual or a corpora-
tion possessing trustee powers. [5—410(a2]. As
with other appointment procedures in the Code, it
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also lists specific priorities for the Court’s consid-
eration in making an appointment.  [5-

410(a) (1)7)]. Chart 7 describes these priori-
ties for appointment.

CHART 7. PRIORITY ORDER FOR APPOINTMENT
OF A CONSERVATOR

Priorit)
Rank Description of Candidates

1 *®nd ,°f fiduciary appointed by an appropriate

resided any JurisdlctlOn In whic}>the protected person

2 Nominee of the protected person if the latter is at

@shi°l  nM nnd thc Court determines
tclliSt choicT n,Cntal “ P3" - * on in*
3 The spouse of the frotcctcd pcson.

An> adult child of the protected person

1 Bra'%bﬁﬂ!t@s\{arr‘r? eﬁ%ﬂ%?‘if%‘mﬁ%%"” including a deceased

6 Ay relative with whom thc protected person resided
for more than six months prior to the petition 1

Any person nominated by thc person caring lor or 1
paying benefits to the protected person. j

-5

Chart 7 requires additional explanation. The
first priority would apparently include an appro-
priate fiduciary appointed in a foreign country.
Including the nominee of the protected person,
persons holding priority through the first six
ranks may nominate in writing another person to
serve in the nominator's stead. !)5-410(b)].
The seventh priority would include public or gov-
ernmental agencies such as ike Veterans’ Admin-
istration. [2 UPC Practice Manual, 533]. Ee-
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tween persons of equal priority, the Court has
discretion to select the one best qualified if more
than one is willing to serve. In addition, for
good cause shown, the Court has discretion to ig-
nore these priorities and to appoint anyone, in-
cluding a person with less or without any priori-
ty. [5-410(b)].

If a conservator is appointed, his obligation to
furnish a bond is left to the discretion of the
Court. [5-411]. If required, the bond must be
conditioned upon the faithful discharge of a con-
servator's fiduciary duties. Unless the Court di-
rects otherwise, the bond must equal in value the
aggregiate capital value of the property of the es-
tate plus one year’s estimated income reduced by
the value of court controlled securities deposited
under special arrangements and by the value of
real estate held by the conservator but which the
conservator cannot sell without court authoriza-
tion. The Court is alsc given discretion to accept
other means of. security for the performance of
the fiduciary duties.

When hond is furnished by sureties, the Code
sets the following terms and condition:

(1) All sureties must be jointly and several-
ly liable with the conservator and with
each other,

(2) Each surety, by executing an approved
bond, consents to the jurisdiction of the
Court when named party defendant to
proceedings pertaining to the conserva-
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