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D o y o n  B u i ld in g  
1 s t a n d  H a l l S t r e e t s  
F a i r b a n k s ,  A la s k a  9 9 7 0 1
P h o n e ( 9 0 7 )  4 5 2 - 8 2 5 1

F eb ru a r y  1, 1980

J u d i c i a r y  Committee 
House o f  R e p r e s e n t a t i v e s  
A laska  S t a t e  L e g i s l a t u r e  
Pouch V
Juneau ,  Alaska 99811 

Dear  Committee Members:

Re: Tes t imony on H.B. 533

v A-' n .i , I  V,\ .

■VA rV'
tf.

We would l i k e  to  commend t h i s  commit tee  f o r  i t s  i n i t i a t i v e  i n  p ro po s in g  
H.B. 533. We b e l i e v e  t h a t  t h e  b i l l  a c c u r a t e l y  fo cu se s  on a ma jo r  problem 
i n  r u r a l  A la ska ,  i . e . ,  the  l a c k  o f  l o c a l  c o n t r o l  ove r  a l c o h o l .

Recen t  p u b l i c  s a f e t y  r e p o r t s  d r am a t i z e  t h e  h e a l t h ,  economic and s o c i a l  
p rob lems caused by a l c o h o l .  S t a t i s t i c a l l y ,  i t  i s  a ma jo r  c au se  o r  
c o n t r i b u t i n g  f a c t o r  t o  d e a t h  i n  n o r t h e r n  A laska .  I t  i s  p l a i n  t h a t  
a l c o h o l  abuse i s  n o t  mere ly  a s o c i a l  problem i n  r u r a l  A la ska ,  i t  i s  a 
t h r e a t  t o  l i f e  and p r o p e r t y .

Many a f f l i c t e d  communit ies  have a t t em p te d  to  d e a l  w i t h  t h e  t h r e a t .  
Sometimes t h e s e  e f f o r t s  have been l e g a l l y  a u t h o r i z e d ,  and sometimes no t .  
When l e g a l  methods have been used ,  th e  s o l u t i o n  f a i l s  b ecau se  th e  o p t i o n s  
a v a i l a b l e  unde r  c u r r e n t  s t a t u t e s  a r e  p o l i t i c a l l y  u n a c c e p t a b l e  o r  o t h e r ­
w ise  i n a p p r o p r i a t e  to  t h e  s p e c i f i c  s i t u a t i o n .  I f  e x t r a - l e g a l  methods 
a r e  used,  t h e  r e s p e c t i v e  l o c a l  gove rnmen t ' s  l a c k  o f  a u t h o r i t y  becomes an 
i s s u e  which e v e n t u a l l y  undermines  t h e  e f f o r t .  Th is  s i t u a t i o n  v i n d i c a t e s  
t h e  doomsayers who p r e d i c t  t h a t  n o t h i n g  can be done. The majo r  imped i ­
ment t o  a l o c a l  community's e f f o r t s  t o  combat t h i s  problem i s  t h e  l a ck  
o f  a v a i l a b l e  o p t i o n s  unde r  c u r r e n t  s t a t u t o r y  laws.

The community o f  A l l a k a k e t  i s  a c a s e  i n  p o i n t .  On November 13, 1979, 
t h e  F a i r b a n k s  D a i l y  News-Miner c a r r i e d  a f r o n t  page s t o r y  c o v e r i n g  the  
d i f f i c u l t i e s  t h e  v i l l a g e  e n cou n t e r e d  when i t  a t t em p te d  to  d e a l  w i t h  th e  
i s s u e .  Between l a s t  August and November, t h e  sma l l  community e x p e r i en c ed  
t h r e e  a l c o h o l - r e l a t e d  d e a t h s .  The mun i c ip a l  c o u n c i l  d e c l a r e d  t h a t  a 
s t a t e  o f  emergency e x i s t e d  and pa s s ed  an emergency o rd in a n c e  bann ing  
l i q u o r  i n  t h e  v i l l a g e  f o r  s i x t y  days.  The A t to rn e y  G en e r a l ' s  O f f i c e  and 
t h e  S t a t e  T roope r s  ag r e ed  t h a t  t h e  mun i c ip a l  government  l a cked  th e  
a u t h o r i t y  to  p a s s  such an o rd i n a n c e .  The community t h en  t u r n e d  t o  t h e i r  
N a t i v e  v i l l a g e  c o u n c i l s  o f  A l l a k a k e t  and A la tn a .  Oddly enough, t h e s e  
c o u n c i l s  have g r e a t e r  o p t i o n s  unde r  f e d e r a l  law th an  t h e  c i t y  c o u n c i l  
has unde r  s t a t e  law. The N a t i v e  c o u n c i l s  p a s s ed  th e  same o rd in a n c e  
unde r  t h e  a u t h o r i t y  o f  18 U.S.C. 1154.
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A f u r t h e r  prob lem o c c u r r e d ,  however, when t h e  o r d i n a n c e  was b e in g  p r o ­
c e s s e d  by t h e  B . I .A .  The law has been  used v e r y  seldom i n  A laska .  In  
s p i t e  o f  t h e  f a c t  t h a t  t h e  U n i t e d  S t a t e s  Supreme Cour t  has  uphe ld  t h i s  
e x e r c i s e  o f  power by a t r i b a l  gove rn in g  body, even as  a g a i n s t  non- 
N a t i v e s  l i v i n g  on f e e  s imp le  l a n d  i n  a N a t i v e  community, t h e  B . I .A .  was 
r e l u c t a n t  t o  p r o c e s s  t h e  nove l  o r d i n a n c e  on a s i x t y- d a y  b a s i s .  They 
p r e f e r r e d  t o  w a i t  u n t i l  a pe rmanen t  o r d in a n c e  was worked ou t .  The 
v i l . t a g e  has now p a s s e d  a pe rmanen t  o rd in a n c e  and i t  i s  c u r r e n t l y  b e in g  
p r o c e s s e d  i n  acco rd an ce  w i t h  t h e  f e d e r a l  s t a t u t e  (see  a t t a c h e d ) .

H.B. 533 would h e l p .  Where e x i s t i n g  s t a t e  s t a t u t e  a l l ow s  a m u n i c i p a l i t y  
t o  p r o h i b i t  t h e  s a l e  o f  l i q u o r  i n  t h e  c i t y ,  H.B. 533 would a l l ow  a 
m u n i c i p a l i t y  t o  ban e i t h e r / o r  p o s s e s s i o n  and/or  im p o r t a t i o n  o f  l i q u o r .  
While we app laud  and s u p p o r t  t h e  comm i t t e e ' s  e f f o r t s ,  we wish to  u rge  
t h e  commit tee  to  expand upon i t s  o r i g i n a l  v e r s i o n  and c r e a t e  more 
o p t i o n s  f o r  d i f f e r e n t  l o c a l  c o n t r o l s .  A t tached  you w i l l  f i n d  p roposed  
l e g i s l a t i o n  d r a f t e d  p r i o r  t o  t h e  i n t r o d u c t i o n  o f  H.B. 533. Ih e  b a s i c  
c on c ep t s  o f  t h e  two p roposed  s t a t u t e  r e v i s i o n s  a r e  c ompa t ib l e .  The two 
d i f f e r  i n  t h a t  t h e  a t t a c h e d  p r o p o s a l  o f f e r s  more o p t i o n s  to  a l o c a l  
community. We w ish  to  t a k e  t h i s  o p p o r t u n i t y  to  a d d r e s s  t h e s e  d i f ­
f e r e n c e s  and u rge  t h i s  commit tee t o  i n c o r p o r a t e  i n t o  H.B. 533 th e  i d e a s  
c o n t a i n e d  i n  th e  a t t a c h e d  p r o p o s a l .

Concept of  R e g u l a t i o n  v. P r o h i b i t i o n

S e c t i o n  1 o f  H.B. 533 o f f e r s  on ly  two o p t i o n s  to  a c i t y .  The c i t y  may 
v o t e  f o r  prv-' i ib i t ion o r  t u r n  i t  down. This  t yp e  o f  ha rd  cho i c e  p r e v e n t s  
compromises.  As a r e s u l t ,  s e v e r a l  r u r a l  communit ies  f l u c t u a t e  between 
wet and d ry  depend ing on th e  p r e v a i l i n g  p o l i t i c a l  w inds .  I t  i s  t r u e  
t h a t  H.B. 533 o f f e r s  t h r e e  v a r i a t i o n s  on t h i s  theme, b u t  t h e  u n d e r l y i n g  
cho i c e  i s  be tween wet and d ry .  The o p t i o n s  mere ly  p r o v i d e  a cho ice  i n  
how t o  b e s t  a ch i e v e  p r o h i b i t i o n ,  i f  t h a t  i s  d e s i r e d .

I t  i s  ou r  e x p e r i e n c e  t h a t  a l o c a l  p o l i t i c a l  compromise i s  a t t a i n a b l e .
The a t t a c h e d  o rd in a n c e  i s  a p r ime example. C u r r e n t  A laska S t a t e  
S t a t u t e s  do no t  a u t h o r i z e  a m un i c ip a l  government  t o  engage i n  t h i s  type 
o f  r e g u l a t i o n .  H.B. 533 does no t  change t h i s .  In  c o n t r a s t ,  S e c t i o n  2 
o f  t h e  a t t a c l- id  p r o p o s a l  does a l l ow  g r e a t e r  l a t i t u d e  i n  l o c a l  r e g u l a ­
t i o n .  To i n c o r p o r a t e  t h i s  id e a  i n  H.B. 533, S e c t i o n  1 may be amended by 
i n s e r t i n g  t h e  words " o r  r e g u l a t e d "  a f t e r  the  word " p r o h i b i t e d "  found on 
l i n e s  16, 18, 19, and 21 on page 1 o f  th e  b i l l .

Th i s  change would c r e a t e  two d i s t i n c t  r o l e s  f o r  t h e  v o t e r s  and the  
m un i c ip a l  c o u n c i l .  The v o t e r s  would use  the  l o c a l  o p t i o n  e l e c t i o n  as a 
means f o r  e x p r e s s i n g  t h e i r  g e n e r a l  d e s i r e  o r  o p p o s i t i o n  to  do ing some­
t h i n g  abou t  a l c o h o l .  In  c o n t r a s t ,  t h e  c o u n c i l ,  i f  a u t h o r i z e d  by th e  
p e o p l e ,  would have s e v e r a l  o p t i o n s  a v a i l a b l e  t o  work ou t  a p o l i t i c a l l y  
a c c e p t a b l e ,  long-term s o l u t i ' '  which cou ld  be t a i l o r e d  t o  more a c c u r a t e l y  
r e f l e c t  l o c a l  s e n t im en t  tha i  wet/dry cho i c e  now o f f e r e d  by the  
l e g i s l a t u r e .
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Of ma jo r  con ce rn  t o  us i s  t h e  f a i l u r e  o f  H.B. 533 t o  g iv e  l o c a l  gove rn ­
ment t h e  a u t h o r i t y  t o  r e g u l a t e  a l c o h o l  i n  emergency s i t u a t i o n s .  As 
A l l a k a k e t ' s  pcobleras i l l u s t r a t e ,  i t  i s  p o s s i b l e  f o r  an a l c o h o l - r e l a t e d  
c r i s i s  t o  become so s e v e r e  t h a t  a s t a t e  o f  emergency may e x i s t .  Gene ra l  
law m u n i c i p a l i t i e s  a r e  n o t  c u r r e n t l y  a u t h o r i z e d  t o  d e a l  w i t h  such a 
c r i s i s .  By a d o p t i n g  emergency a l c o h o l  r e g u l a t i o n ,  a g e n e r a l  law muni­
c i p a l  c o u n c i l  m igh t  d i f f u s e  a p o t e n t i a l l y  dange rous  s i t u a t i o n ,  t h e r e b y  
a v e r t i n g  p o t e n t i a l  t h r e a t s  t o  l i f e  and p r o p e r t y .  I n  t h e  e v e n t  o f  such a 
c r i s i s ,  t h e  l o c a l  o p t i o n  mechanism i s  j u s t  t o o  cumbersome t o  p r o v i d e  f o r  
an e f f e c t i v e  m un i c ip a l  r e a c t i o n .  I t  seems more d e s i r a b l e  t h a t  a g e n e r a l  
law m u n i c i p a l i t y  s hou ld  have t h e  s t a n d i n g  a u t h o r i t y  to  r e a c t  t o  such 
em e r g e n c i e s .

Of c o u r s e ,  s a f e g u a r d s  s hou ld  e x i s t  t o  p r e v e n t  abuse  o f  t h e s e  emergency 
powers .  To t h i s  end, t h e  s a f e g u a r d s  o f  A.S. 29.48.160, i . e . ,  an emer­
gency must e x i s t  i n  f a c t ,  a s i x t y- d a y  maximum d u r a t i o n ,  e t c . ,  shou ld  
a p p ly  t o  emergency l i q u o r  o r d i n a n c e s  as t h ey  now app ly  t o  o t h e r  emer­
gency  o r d i n a n c e s .

U t i l i z a t i o n  o f  V i l l a g e  Coun c i l s

The p rob lems a d d r e s s e d  by H.B. 533 a r e  n o t  c o n f i n e d  to  t h o se  A laskan 
communi t ie s  which a r e  i n c o r p o r a t e d  as  m u n i c i p a l i t i e s  unde r  S t a t e  law. 
The re  a r e  many w e l l  e s t a b l i s h e d  " u n i n c o r p o r a t e d "  communit ie s  which 
s u f f e r  from t h e  same a l c o h o l - r e l a t e d  p rob lems .  Some o f  t h e s e  com­
m u n i t i e s  a r e  n o t  i n c o r p o r a t e d  unde r  S t a t e  law becau se  t h e y  se e  l o c a l  
government  a s  i n a p p r o p r i a t e  t o  t h e i r  s i t u a t i o n .  On th e  o t h e r  hand, 
t h e r e  a r e  many p r e d om in an t l y  N a t i v e  communi t i es  who, f o r  c u l t u r a l  and 
s o c i a l  r e a s o n s ,  have chosen t r a d i t i o n a l  N a t i v e  c o u n c i l s ,  o r  r e o r g a n i z e d  
N a t i v e  governmen ts  ( I .R .A 's)  as t h e i r  form o f  l o c a l  government.

As n o t e d  e a r l i e r ,  Congress  has  d e l e g a t e d  a u t h o r i t y  t o  r e g u l a t e  l i q u o r  to  
t h e s e  N a t i v e  governmen ts .  18 U.S.C. 1151. There  a r e  f o u r  r e s t r i c t i o n s  
r e l a t e d  t o  t h e  e x e r c i s e  o f  t h e i r  a u t h o r i t y .  F i r s t ,  t h e  o r d in a n c e  may 
n o t  be i n c o n s i s t e n t  w i t h  s t a t e  law. Fo r  example, a v i l l a g e  o rd in a n c e  
c ou ld  n o t  v i o l a t e  s t a t e  law by r e q u i r i n g  t h a t  a l l  t a v e r n s  in  a v i l l a g e  
be l o c a t e d  w i t h i n  100 f e e t  o f  a s c h o o l .  Th i s  c r e a t e s  no problem s i n c e  
l o c a l  r e g u l a t i o n  i s  needed o n ly  when S t a t e  r e g u l a t i o n  p rove s  i n a d eq u a t e .  
Second ly ,  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  must c e r t i f y  t h a t  t h e  o r d i n a n c e  
was p r o p e r l y  p a s s e d  and p u b l i s h  i t  i n  t h e  F e d e r a l  R e g i s t e r .  Again,  t h i s  
me re ly  e n s u r e s  t h e  l e g a l  a u t h o r i t y  o f  t h e  o r d i n a n c e  and l e g a l  n o t i c e .
As no t e d  above, t h i s  p r o c e s s  i s  c u r r e n t l y  nove l  in  A la sk a .  As f e d e r a l  
o f f i c i a l s  become c om fo r t a b l e  w i t h  t h i s  l o c a l  a u t h o r i t y ,  t h e  mechan ics 
o f  t h i s  c e r t i f i c a t i o n  p r o c e s s  w i l l  be smoo the r .

Emergency Powers
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T h i r d l y ,  a N a t i v e  gove rnmen t ' s  a u t h o r i t y  ove r  a l c o h o l  on ly  e x t e nd s  ove r  
i t s  r e s p e c t i v e  " I n d i a n  c o u n t r y . "  A l though a N a t i v e  gove rnmen t ’ s con­
c u r r e n t  j u r i s d i c t i o n  ove r  I n d i a n  c o u n t r y  i s  c l e a r  ( e s p e c i a l l y  c on ce rn ing  
a l c o h o l  r e g u l a t i o n ) , t h e  d e f i n i t i o n  o f  " I n d i a n  c o u n t r y "  i s  n o t  so c l e a r  
i n  A laska .

F e d e r a l  s t a t u t e  d e f i n e s  I n d i a n  c o u n t r y  i n  te rms o f  r e s e r v a t i o n  l a nd s ,  
I n d i a n  a l l o tm e n t s ,  and " d ep end en t  I n d i a n  commun i t i e s . "  18 U.S.C. 1151.
A l l  A laskan  r e s e r v a t i o n s ,  e x c e p t  M e t l a k a t l a ,  were revoked unde r  ANCSA, 
b u t  many o f  t h e  " u n i n c o r p o r a t e d "  N a t i v e  communit ies  remain  "d ependen t  
I n d i a n  commun i t i e s "  w i t h i n  t h e  d e f i n i t i o n  o f  t h i s  s t a t u t e . *  I t  i s  
d i f f i c u l t  t o  say  which l a nd s  c o n s t i t u t e  I n d i a n  co u n t r y  and which do no t .
At a minimum, N a t i v e  t ow n s i t e  l a nd s  would c e r t a i n l y  c o n s t i t u t e  " I n d i a n  
c o u n t r y . "  The pu rpo se  o f  t h a t  a c t  was t o  i d e n t i f y  N a t i v e  communit ies 
and p r o v i d e  f o r  t h e  s y s t e m a t i c  p l a n n i n g  and conveyance o f  l a nd s  w i t h i n  
t h e s e  commun i t i e s . S in c e  t h e  N a t i v e  t o w n s i t e  i s  dependen t  on t h e  e x i s t ­
ence  o f  a N a t i v e  community, i t  seems s a f e  to  assume t h a t  t h e  Na t iv e  
t o w n s i t e  i s  a minimum d e f i n i t i o n  o f  t h e  N a t i v e  community's " I n d i a n  
c o u n t r y . "

A l though t h e  N a t i v e  governments  have t h e  a u t h o r i t y  t o  r e g u l a t e  the  
i n t r o d u c t i o n  o f  a l c o h o l  i n t o  t h e i r  v i l l a g e s ,  t h e y  must r e l y  on f e d e r a l  
e n fo r c emen t  t o  back them up. F e d e r a l  en fo rc emen t  c a p a b i l i t i e s  a r e  l e s s  
t h a n  t h o s e  a v a i l a b l e  t h ro ugh  t h e  s t a t e .  For  t h i s  r e a son ,  v i l l a g e s  must 
e i t h e r  pe r fo rm  t h e s e  f u n c t i o n s  th em se lv e s  o r  seek  h e lp  from t h e  s t a t e .
S t a t e  en fo rc emen t  i s  c l e a r l y  more p r a c t i c e d  i n  majo r  c a s e s .  U n f o r t u n a t e l y ,  
s t a t r  e n fo r c emen t  a g e n c i e s  l a c k  a c l a r i f i e d  p o l i c y  d i r e c t i v e  r e g a r d i n g  
t h e i r  r o l e  in t h i s  a r e a .

S e c t i o n  2(c) o f  th e  a t t a c h e d  d r a f t  l e g i s l a t i o n  a d d r e s s e s  t h i s  problem by 
t y i n g  e x i s t i n g  v i l l a g e  governmen ta l  a u t h o r i t y  i n t o  t h e  s t a t e  sys tem. I t  
f u r t h e r  p r o v i d e s  t h a t  t h i s  t i e - i n  i s  dependen t  on t h e  v i l l a g e  c o u n c i l  
g i v i n g  n o t i c e  t o  t h e  p u b l i c  and t h e  s t a t e .

Th is  would r e p r e s e n t  a b e n e f i t  t o  th e  s t a t e  i n  p r o v i d i n g  l o c a l  c o n t r o l  
where no p r i o r  c o n t r o l  was p o s s i b l e  and s t a t e  en fo rcemen t  t o  e n s u r e  
e f f e c t i v e  r e g u l a t i o n .

* P l e a s e  no te  t h a t  t h e  te rm 1 d ep enden t "  as  used i n  t h e  s t a t u t e  r e f e r s  to  
th e  p o l i t i c a l  r e l a t i o n s h i p  between t h e  N a t i v e  government  and t h e  f e d e r a l  
governmen t,  i . e . ,  t h e  N a t i v e  government i s  dependen t  on the  f e d e r a l  
government  f o r  such m a t t e r s  as  i n t e r n a t i o n a l  r e l a t i o n s ,  m i l i t a r y  d e f en se ,  
e x t e r i o r  t r a d e  r e g u l a t i o n ,  c u r r e n c y  p o l i c y ,  and f e d e r a l  a s s i s t a n c e  to  
N a t iv e  government i n  t h e  o p e r a t i o n  o f  t h o s e  governments '  p rog rams .  Th is  
same c h a r a c t e r i z a t i o n  o f  "d ependence "  i s  commonly used to  e x p l a i n  th e  
f e d e r a l - s t a t e  r e l a t i o n s h i p .
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These p r o p o s a l s  were d i s c u s s e d  e a r l i e r  t h i s  y e a r  w i th  s t a t e  o f f i c i a l s ,  
some o f  whom e x p r e s s e d  a conce rn  ove r  t h e  c o n s t i t u t i o n a l i t y  o f  t h e s e  
p r o p o s a l s .  In  b r i e f ,  t h e y  f e l t  t h a t  such l e g i s l a t i o n  would c o n s t i t u t e  
an u n c o n s t i t u t i o n a l  d e l e g a t i o n  o f  a u t h o r i t y  t o  l o c a l  m u n i c i p a l i t i e s  and 
v i l l a g e s .  S e c t i o n  2(d) o f  t h e  a t t a c h e d  d r a f t  l e g i s l a t i o n  i s  a re spon se  
t o  t h i s  con ce rn .  A r t i c l e  X, Sec. 13 o f  th e  A laska  S t a t e  c o n s t i t u t i o n  
p r o v i d e s :

"Agreement,  i n c l u d i n g  t h o s e  f o r  c o o p e r a t i v e  o r  j o i n t  a d m in i s t r a t i o n  
o f  any f u n c t i o n s  o r  powers ,  may be made by any l o c a l  government 
w i t h  any o t h e r  l o c a l  government,  w i t h  t h e  s t a t e ,  o r  w i th  t h e  Uni ted  
S t a t e s ,  u n l e s s  o t h e rw i s e  p ro v id ed  by law o r  c h a r t e r . "

Thus t h e  c o n s t i t u t i o n  e x p r e s s l y  a u t h o r i z e s  t h e  typ e  o f  p roposed s t a t e /  
m un i c i p a l  j o i n t  a d m i n i s t r a t i o n  o f  r e g u l a t o r y  power.

S in c e  t h e  v i l l a g e  a r e  l e g a l l y  r e cogn iz ed  N a t i v e  governments ,  they  can 
a l s o  e n t e r  i n t o  such ag reemen ts .  These ty p e s  o f  a r r angemen t s  have been 
s t r u c k  down i n  mine s t a t e s .  White v. C a l i f a n o, 437 F. Supp 543 (1977); 
B lackwo l f  v. D i s t r i c t  C o u r t , 158 Mont. 523 (1973); Kenneriy v. D i s t r i c t  
C o u r t , 400 U.S. 423 (1971). Those c o u r t s  re a soned  t h a t  such compacts 
e n l a r g e d  on s t a t e  j u r i s d i c t i o n  ove r  I n d i a n  co u n t r y  w i t h o u t  c o n g r e s s i o n a l  
a u t h o r i z a t i o n .  A laska ,  however, i s  a P.L. 280 s t a t e ,  which means t h a t  
t h e  s t a t e  and N a t i v e  governmen ts  e x e r c i s e  c o n c u r r e n t  j u r i s d i c t i o n  over  
I n d i a n  co u n t r y .  Bryan v. I t a s c a  Coun ty , 426 U.S. 373 (1976). In f a c t ,  
P.L. 280 i t s e l f  a n t i c i p a t e s  a c o n c u r r e n t  e x e r c i s e  o f  a u t h o r i t y  in  p r o ­
v i d i n g  t h a t  N a t iv e  government o r d i n a n c e s  may be e n fo r c e d  in s t a t e  c o u r t  
c i v i l  p r o c e e d i n g s .  28 U.S.C. 1360(c).

We a r e  no t  s u r e  t h a t  t h e  l e v e l  o f  invo lvemen t  f o r  N a t iv e  governments 
a n t i c i p a t e d  by th e  a t t a c h e d  p roposed  l e g i s l a t i o n  i s  s u f f i c i e n t  in  l i g h t  
o f  t h e  l i m i t s  o f  P.L. 280. Th i s  a c t  i s  t h e  b a s i c  a u t h o r i t y  which 
a u t h o r i z e s  s t a t e  j u r i s d i c t i o n  ove r  I n d i a n  c o u n t r y .  The a c t ,  however, 
on ly  a u t h o r i z e s  f . i fo rce inen t  o f  s t a t e  " c i v i l  laws. . . t h a t  a r e  o f  g e n e r a l  
a p p l i c a t i o n .  . .w i t h i n  t h e  s t a t e .  . 18 U.S.C. 1360(a), and " t h e
c r im i n a l  laws o f  such s t a t e  s h a l l  have t h e  same f o r c e  and e f f e c t  w i t h i n
such  I n d i a n  c o u n t r y  a s  th ey  have e l s ewhe r e  w i t h i n  th e  s t a t e ................... "
18 U.S.C. 1362(a).

The c o u r t  i n  Sa n t a  Bosa Band o f  I nd ian s  v. Kings Coun ty , 532 F2d 655 
(9th C i r .  1975) he ld  t h a t  P.L. 280 d id  no t  a u t h o r i z e  county  zon ing 
a u t h o r i t y  ov e r  I n d i a n  c o u n t r y ,  be cau se  th e  c o u n ty ' s  o rd in a n c e s  d id  no t  
e q u a l l y  app ly  t h r o u gh ou t  t h e  s t a t e .  A l though t h a t  c a se  d e a l t  w i th  a 
r e s e r v a t i o n ,  P.L. 280 d e a l s  w i th  " I n d i a n  c o u n t r y . "  As no ted  above, the  
d e f i n i t i o n  o f  " I n d i a n  c o u n t r y "  may app ly  t o  Alaska 18 U.S.C. 1151(b). 
T h e r e f o r e ,  t h e  c a s e  r a i s e s  g rave  q u e s t i o n s  abou t  mun ic ip a l  r e g u l a t o r y  
a u t h o r i t y  i n  r u r a l  N a t i v e  v i l l a g e s .  By e n t e r i n g  i n t o  j o i n t  o p e r a t i o n  
ag re emen t s  w i th  N a t i v e  governmen ts ,  t h e  s t a t e  can c l a r i f y  l o c a l  r e g u l a ­
t o r y  a u t h o r i t y .
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H.B. 533 makes v i o l a t i o n  o f  l o c a l  o p t i o n  o r d i n a n c e s  a c r im i n a l  v i o l a t i o n  
o f  s t a t e  law. Th i s  i s  b a s i c a l l y  a good c on cep t .  I n  many c a s e s  r u r a l  
l o c a l  governments  l a c k  th e  c a p a b i l i t y  t o  e n f o r c e  t h e s e  o r d i n a n c e s ,  
e s p e c i a l l y  when t h e y  a r e  c o n f r o n t e d  w i th  a s o p h i s t i c a t e d  b o o t l e g g i n g  
o p e r a t i o n .  S t a t e  en fo rc emen t  i n  t h e s e  c a s e s  i s  needed .

On t h e  o t h e r  hand, i f  t h e  s o l e  a u t h o r i t y  t o  e n f o r c e  such o rd in a n c e s  
r e s t s  w i t h  t h e  s t a t e ,  t h e  c o s t s  o f  en fo rc emen t  and c r im i n a l  p r o s e c u t i o n  
w i l l  be so g r e a t  t h a t  t h e  s t a t e  a g e n c i e s  m igh t  be j u s t i f i e d  i n  f a i l i n g  
t o  re spond t o  many minor  l o c a l  v i o l a t i o n s  t h a t  may o ccu r .  I f  s t a t e  
s t a t u t e  on ly  a u t h o r i z e s  c r im i n a l  d e s i g n a t i o n  f o r  such o r d i n a n c e s ,  t h e  
l o c a l  governments  must e x t e nd  f u l l  due p r o c e s s  p r o t e c t i o n s  to  s u s p e c t e d  
o f f e n d e r s .  Th i s  means fo rmal  c o u r t s ,  r i g h t  t o  an a t t o r n e y ,  e t c .  Th is  
may be e x c e s s i v e  i n  r e l a t i o n  to  t l ^  s e v e r i t y  o f  t h e  v i o l a t i o n  and t a x  
t h e  r e s o u r c e s  o f  t h e  l o c a l  community beyond t h e i r  f i s c a l  c a p a b i l i t y .  By 
d e s i g n a t i n g  v i o l a t i o n s  o f  o r d i n a n c e  which r e g u l a t e  p o s s e s s i o n ,  i n t e r n a l  
s a l e ,  o r  p e r s o n a l  im p o r t a t i o n  a s  c i v i l  v i o l a t i o n s ,  t h e  l o c a l  governments 
cou ld  p r o c e s s  such  v i o l a t i o n s  by u s i n g  l o c a l  judgment bo a rd s ,  i . e . ,  
l o c a l  a d m i n i s t r a t i v e  b o d i e s .  A d m in i s t r a t i v e  p r o c e du r e s  cou ld  p ro c e s s  
th e  c a s e s  more e f f i c i e n t l y  and s t i l l  o f f e r  a s e t t i n g  o f  f a i r n e s s  which 
due p r o c e s s  se eks  t o  p r o t e c t .  Appea ls  t o  s t a t e  c o u r t  cou ld  be a 
mechanism to  a s s u r e  t h i s  f a i r n e s s .

Co n c l u s i on

We wish to  a g a i n  compl iment  t h e  commit tee on i t s  e f f o r t s .  Hope fu l ly ,  
you w i l l  i n c o r p o r a t e  t h e  above i d e a s  i n t o  you r  l e g i s l a t i o n .  S p e c i f i ­
c a l l y ,  th e  l e g i s l a t i o n  shou ld  a l l ow  l o c a l  r e g u l a t i o n  and no t  mere ly  
l o c a l  p r o h i b i t i o n .  Second ly ,  i t  shou ld  p r o v i d e  f o r  emergency powers . 
T h i r d l y ,  i t  s hou ld  se ek  to  i n v o l v e  " u n i n c o r p o r a t e d "  communit ies by u s in g  
e x i s t i n g  N a t iv e  governmen ts .  F i n a l l y ,  i t  s hou ld  a l l ow  f o r  e f f e c t i v e  
l o c a l  en fo rcemen t  c a p a b i l i t y  a s  w e l l  as s t a t e  en fo rcemen t  c a p a b i l i t y .

Thank you f o r  t h i s  o p p o r t u n i t y  t o  comment.

S i n c e r e l y ,

Local Judgment Boards

Wil l iam  C. "Spud" W il l i ams 
P r e s i d e n t

WCW/2536n
a t t a chm en t
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S e c .  0 4 . 1 5 . 0 7 0 .  M u n i c i p a l  r e g u l a t i o n s ,  ( a )  A  m u n i c i ­

p a l i t y  m ay b y  o r d i n a n c e  p r o v i d e  r u l e s  a n d  r e g u l a t i o n s  

g o v e r n i n g  t h e  b a r t e r ,  s a l e  a n d  p o s s e s s i o n  o f  i n t o x i c a t i n g  

l i q u o r  w i t h i n  t h e  m u n i c i p a l i t y  [ n e c e s s a r y  t o  t h e  o r d e r l y  

c o n d u c t  o f  t h e  b u s i n e s s  o f  s e l l i n g  i n t o x i c a t i n g  l i q u o r ] .  

When u n d e r  a l o c a l  o p t i o n  e l e c t i o n ,  t h e  c i t y  c l e r k  f i n d s  

t h e  m a j o r i t y  o f  t h e  v o t e r s  a r e  a g a i n s t  t h e  s a l e  o f  i n t o x i ­

c a t i n g  l i q u o r ,  t h e  m u n i c i p a l i t y ,  b y  o r d i n a n c e ,  m ay make 

t h e  s a l e  o f  i . i t  > x i c a t i n g  l i q u o r  w i t h i n  t h e  m u n i c i p a l i t y  a 

m i s d c m e a n o .  o r  c i v i l  v i o l a t i o n  w h e t h e r  t h e  s a l e  i s  made 

p u r s u a n t  t o  l i c e u s e  o r  o t h e r w i s e .  T h e  o r d i n a n c e  may n o t  

b e  i n c o n s i s t e n t  w i t h  t h e  t i t l e  o r  t h e  r u l e s  a nd  r e g u l a ­

t i o n s  p r o m u l g a t e d  u n d e r  t h i s  t i t l e .  No m u n i c i p a l i t y  may 

i m p o s e  t a x e s  o t h e r  t h a n  p r o p e r t y  t a x e s  o n  l i q u o r  i n v e n ­

t o r i e s  a n d  s a l e s  t a x e s  o n  l i q u o r  s a l e s  w h e n  t h e s e  t a x e s  

a r e  l e v i e d  on  o t h e r  p r o p e r t y  a n d  s a l e s  w i t h i n  t h e  m u n i c i ­

p a l i t y .

b )  T h e  p r o v i s i o n s  o f  S e c .  100 [ ( b ) ]  o f  t h i s  c h a p t e r  r e l a t i n g  

t o  m i s d e m e a n o r  p e n a l t i e s  f o r  v i o l a t i o n  o f  t h i s  t i t l e  

a p p l y  a l s o  w i t h  r e s p e c t  t o  p e n a l t i e s  f o r  v i o l a t i o n s  o f  

m u n i c i p a l  o r d i n a n c e s  a a o p t e d  u n d e r  t h e  a u t h o r i t y  o t  ( a )  

o f  t h i s  s e c t i o n ,  o r  a c i v i l  f i n e  o f  n o t  m o r e  t h a n  

$300  may a p p l y  f o r  v i o l a t i o n s  o f  s u c h  o r d i n a n c e s ,  P R O V ID E D  

t h a t  t h e  o r d i n a n c e  c l e a r l y  e s t a b l i s h e s  w h e t h e r  v i o l a t i o n  

o f  s u c h  o r d i n a n c e  i s  a c i v i l  o r  m i s d e m e a n o r  v i o l a t i o n .

S e c .  2 S e c t i o n  AS  0 4 . 1 5  i s  a m e n d e d  b y  a d d i n g  a new s e c t i o n  t o  r e a d :

S e c t i o n  0 4 . 1 5 . 0 7 1 .  T r a n s p o r t a t i o n  a n d  I m p o r t a t i o n  o f  

I n t o x i c a t i n g  L i q u o r .

a )  W h e n ,  u n d e r  a l o c a l  o p t i o n  e l e c t i o n ,  t h e  c i t y  c l e r k  f i n d s  

t h e  m a j o r i t y  o f  t h e  v o t e r s  f a v o r  l o c a l  r e g u l a t i o n  o f  

t r a n s p o r t a t i o n  a n d  i m p o r t a t i o n  o f  i n t o x i c a t i n g  l i q u o r ,  a 

m u n i c i p a l i t y  may e n a c t  an  o r d i n a n c e  p r o h i b i t i n g  o r  r e g u l a ­

t i n g  t h e  t r a n s p o r t a t i o n  a n d  i m p o r t a t i o n  o f  i n t o x i c a t i n g  

l i q u o r  i n t o  t h e  i n c o r p o r a t e d  l i m i t s  o f  s u c h  a m u n i c i p a l i t y .

b )  T o  m e e t  a p u b l i c  e m e r g e n c y ,  a m u n i c i p a l  c o u n c i l  o r  a s s e m b l y  

m ay e n a c t  an  e m e r g e n c y  o r d i n a n c e  t o  i )  s u s p e n d  s a l e s  o f  

i n t o x i c a t i n g  l i q u o r  w i t h i n  t h e  i n c o r p o r a t e d  l i m i t s  o f

s u c h  m u n i c i p a l i t y ,  a n d / o r  p r o h i b i t  o r  r e g u l a t e  t h e  

t r a n s p o r t a t i o n  a n d  i m p o r t a t i o n  o f  i n t o x i c a t i n g  l i q u o r  

i n t o  t h e  i n c o r p o r a t e d  l i m i t s  o f  s u c h  a m u n i c i p a l i t y .

S u c h  e m e r g e n c y  o r d i n a n c e s  s h a l l  c o m p l y  w i t h  t h e  r e q u i r e ­

m e n t s  o f  A . S .  2 9 . 4 8 . 1 6 0 .  U p o n  f i n d i n g  t h a t  a n  e m e r g e n c y

* Sec. 1 a) A.S. 04.15.070 i s  amended to  read:



49 e x i s t s ,  t h e  c o u n c i l  o r  a s s e m b l y  may w a i v e  t h e  r e q u i r e m e n t

5 0  t o  c o n d u c t  a l o c a l  o p t i o n  e l e c t i o n .

51

5 2  c )  I f  a N a t i v e  V i l l a g e  C o u n c i l ,  r e c o g n i z e d  b y  t h e  U n i t e d

5 3  S t a t e s  S e c r e t a r y  o f  I n t e r i o r  a s  t h e  g o v e r n i n g  b o d y  o f  a n

54  A l a s k a n  N a t i v e  c o m m u n i t y  w h i c h  i s  n o t  i n c o r p o r a t e d  u n d e r

55  A . S .  2 9 . 1 8 ,  e n a c t s  a n  o r d i n a n c e  u n d e r  18 U . S . C .  1 1 5 4 ,  t h e

5 6  C o u n c i l  m ay:

57

58 1 )  f i l e  n o t i c e  w i t h  t h e  L i e u t e n a n t  G o v e r n o r ,  a n d

59

6 0  2 )  p u b l i s h  n o t i c e  i n  a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n

61 i n  t h e  c o m m u n i t y ,  o r  p o s t  n o t i c e  i n  t h r e e  c o n s p i c u o u s

6 2  p u b l i c  p l a c e s  i n  t h e  c o m m u n i t y  o f  s u c h  e n a c t m e n t .

63

6 4  d )  T h e  e n a c t m e n t  o f  a n  o r d i n a n c e  i n  c o m p l i a n c e  w i t h  t h i s

65  s e c t i o n  s h a l l  c o n s t i t u t e  a c o o p e r a t i v e  a g r e e m e n t  b e t w e e n

6 6  t h e  s t a t e  and  l o c a l  g o v e r n m e n t  f o r  t h e  a d m i n i s t r a t i o n  o f

67  a l c o h o l  r e g u l a t i o n .  No p e r s o n  s h a l l  k n o w i n g l y  t r a n s p o r t

6 8  o r  i m p o r t  i n t o x i c a t i n g  l i q u o r  i n t o  a c o m m u n i t y  i n  v i o l a -

69 t i o n  o f  a n  o r d i n a n c e  e n a c t e d  u n d e r  t h i s  c h a p t e r ,  a n d  no

70 p e r s o n ,  c o r p o r a t i o n  o r  o r g a n i z a t i o n  s h a l l  k n o w i n g l y  a l l o w

71 a p r i v a t e  o r  c o m m e r c i a l  c o n v e y a n c e  t o  b e  u s e d  t o  t r a n s p o r t

72 o r  i m p o r t  i n t o x i c a t i n g  l i q u o r  i n  v i o l a t i o n  o f  s u c h

73  o r d i n a n c e .

7m

75 e )  I n t o x i c a t i n g  l i q u o r  f o u n d  t o  h a v e  b e e n  i m p o r t e d  o r

76 t r a n s p o r t e d  i n  v i o l a t i o n  o f  a n  o r d i n a n c e  e n a c t e d

77 u n d e r  t h i s  : h a p t e r  i s  d e c l a r e d  a n u i s a n c e  a n d  s h a l l

78  h e  d i s p o s e d  o f  b y  c o u r t  o r d e r .

79

80  f )  A v i o l a t i o n  o f  a n  o r d i n a n c e  e n a c t r d  i n  c o m p l i a n c e

81 w i t h  t h i s  s e c t i o n  s h a l l  b e  c o n s i d e r e d  a c r i m e  u n d e r

82  s t a t e  la w  a n d  i s  p u n i s h a b l e  b y  i m p r i s o n m e n t  i n  j a i l

8 3  f o r  n o t  m o r e  t h a n  o n e  y e a r  o r  b y  a f i n e  o f  n o t  m o r e

8 4  t h a n  $ 5 ,0 0 0 '  o r  b y  b o t h .



AN ORDINANCE OF 
TEE V ILL A G E  OF ALLAKAKET 

REGULATING LIQUOR

BE  I T  ORDAINED AND ENACTED BY THE V IL L A G E  COUNCIL OF ALLAKAKET 

AS FOLLOW S:

S e c t i o n  1 .  IMPORTING L IQ U O R . I t  s h a l l  b e  u n l a w f u l  f o r  a n y  c a r r i e r  
t o  t r a n s p o r t  l i q u o r  i n t o  A l l a k a k e t  e x c e p t  a s  p r o v id e d  i n  S e c t i o n  2 
o f  t h i s  o r d i n a n c e .

S e c t i o n  2 .  HOLIDAY ORDERS, a )  D u r in g  a  h o l i d a y  p e r i o d  a  c a r r i e r  
may t r a n s p o r t  l i q u o r  i n t o  A l l a k a k e t ,  and a n y  i n d i v i d u a l  may o r d e r  
l i q u o r ,  PROVIDED t h a t  no i n d i v i d u a l ' s  o r d e r  may e x c e e d  t h e  am ount 
s p e c i f i e d  i n  s u b s e c t i o n  b o f  t h i s  s e c t i o n .  Any member o f  t h e  V i l ­
l a g e  C o u n c i l  may from  t im e  t o  t im e  i n s p e c t  l i q u o r  d e l i v e r i e s  so  a s  
t o  e n s u r e  c o m p l i a n c e  w i t h  t h i s  o r d i n a n c e .  No c a r r i e r  s h a l l  b e  h e l d  
r e s p o n s i b l e  f o r  d e l i v e r y  o f  an o r d e r  i n  e x c e s s  o f  t h e  am ount a l l o w e d ,  
b )  I n d i v i d u a l  o r d e r s  p l a c e d  i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n  s h a l l  
n o t  e x c e e d  576 o u n c e s  o f  b e e r ,  o r  750 m i l l i l i t e r s  o f  o t h e r  i n t o x i ­
c a t i n g  l i q u o r  f o r  e a c h  d a y  w i t h i n  a h o l i d a y  p e r i o d .

S e c t i o n  3 . SALE OF L IQ U O R . I t  s h a l l  be  u n l a w f u l  f o r  a n y  i n d i v i d u a l ,  
p a r t n e r s h i p ,  c o r p o r a t i o n ,  o r  o t h e r  e n t i t y  t o  s e l l  l i q u o r  w i t h i n  
/ a l l a k a k e t , r e g a r d l e s s  o f  w h e t h e r  su ch  l i q u o r  was im p o r te d  i n t o  A l l a ­
k a k e t  i n  c o m p l ia n c e  w i t h  t h i s  o r d i n a n c e .

S e c t i o n  4 .  FA LS E  ORDERS. I t  s h a l l  be  u n l a w f u l  f o r  an y  i n d i v i d u a l  
t o  p l a c e  an o r d e r  f o r  l i q u o r  u n d e r  S e c t i o n  2 o f  t h i s  o r d in a n c e  i n  
t h e  name o f  a n o t h e r  i n d i v i d u a l .

S e c t i o n  5 . AGE R E S T R IC T IO N S . I t  s h a l l  b e  u n l a w f u l  f o r  a n y  p e r s o n  
u n d e r  t h e  ag e  o f  n i n e t e e n  (T9) y e a r s  t o  p o s s e s s  a n y  l i q u o r .

S e c t i o n  6 .  D E F IN IT IO N S .  As u s e d  i n  t h i s  o r d i n a n c e :

a )  " A l l a k a k e t "  s h a l l  mean a l l  I n d i a n  c o u n t r y  a d j a c e n t  o r  a p p e r t a i n i n g  
t o  t h e  N a t i v e  V i l l a g e  o f  A l l a k a k e t ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  
l a n d s  w i t h i n  th e  e x t e r i o r  b o u n d a r y  o f  U . S . S u r v e y  N o . 5 0 7 1 . A l a s k a  
( t h e  A l l a k a k e t  t o w n s i t e ) , N a t i v e  A l l o t m e n t s  o f  r e s i d e n t s ,  and l a n d s  

owned by  t h e N a t i v e  V i l l a g e  o f  A i l a k a k e t  o r  A a l a K a a K 'a  C o r p o r a t i o n .

b )  " C a r r i e r "  s h a l l  mean an y  p e r s o n ,  f i r m ,  p a r t n e r s h i p  o r  c o r p o r a t i o n  
o w n in g  o r  o p e r a t i n g  c o n v e y a n c e s  o f  a n y  k in d  e i t h e r  i n  a c o m m e r c ia l  o r  
p r i v a t e  c a p a c i t y .

c )  " H o l i d a y  p e r i o d "  s h a l l  mean t h o s e  d a y s  w i t h i n  t h e  f o l l o w i n g  
i n c l u s i v e  d a t e s :  1 ) from  D e c e n b e r  2 6 th  t o  J a n u a r y  1 s t

2) from  J u l y  3 rd  t o  J u l y  4 th  
I 3) from  t h e  f o u r t h  T h u r s d a y  i n  N ovem ber  (known 

a s  T h a n k s g i v i n g  D ay) t o  t h e  f o l l o w i n g  d a y  
4) I n  t h o s e  y e a r s  i n  w h ic h  t h e  K oyukuk  R i v e r  

C h a m p io n s h ip  S p r i n g  C a r n i v a l  i s  h e l d  i n  
A l l a k a k e t ,  from  th e  f i r s t  d a y  o f  t h e  C a r n i v a l

to  th e  l a s t  d ay  o f  t h e  C a r n i v a l  a s  d e t e r m in e d  
b y  t h e  A l l a k a k e t  Dog M u sh e rs  A s s o c i a t i o n .

ORDINANCE NO . 80-1



d ) " L i q u o r "  s h a l l  i n c l u d e  w h i s k e y  b r a n d y ,  rum , g i n ,  w i n e ,  a l e  
p o r t e r ,  b e e r ,  and  a l l  o t h e r  s p i r i t o u s ,  v i n o u s , m a l t ,  and o t h e r  
f e r m e n t e d  o r  d i s t i l l e d  b e v e r a g e s  in t e n d e d  f o r  human c o n s u m p t io n  
and  c o n t a i n i n g  m ore  th a n  on e  p e r c e n t  a l c o h o l  b y  v o lu m e .

e )  " S a l e "  s h a l l  mean a l l  e x c h a n g e  t r a n s a c t i o n s  i n c l u d i n g  s a l e ,  
b a r t e r ,  p u r c h a s e  o r  t r a d e .

S e c t i o n  7 .  S E V E R A B IL IT Y . I f  an y  p r o v i s i o n  o f  t h i s  o r d i n a n c e ,  o r  
t h e  a p p l i c a t i o n  t h e r e o f  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  t o  
b e  i n v a l i d ,  t h e  r e m a in d e r  o f  t h i s  o r d i n a n c e  and  t h e  a p p l i c a t i o n  t o  
o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  b e  a f f e c t e d  t h e r e b y .

S e c t i o n  8 . V IO L A T IO N S . V i o l a t o r s  o f  an y  o f  t h e  s e c t i o n s  o f  t h i s  
o r d i n a n c e  e x c e p t  s e c t i o n  3 s h a l l  b e  f i n e d  f i f t y  ($ 5 0 )  d o l l a r s  f o r  
a  f i r s t  o f f e n c e ,  and f o r  a s e c o n d  o f f e n c e  tw o h u n d re d  ($ 2 0 0 )  d o l l a r s .  
A t h i r d  o f f e n c e  s h a l l  c o n s t i t u t e  an  o f f e n c e  u n d e r  T i t l e  18 U . S . C . ,  
S e c .  1 1 5 4 ( a )  f o r  w h ic h  a v i o l a t o r  s h a l l  be  f i n e d  n o t  m ore t h a n  two 
th o u s a n d  ($ 2 0 0 0 )  d o l l a r s  o r  im p r i s o n e d  n o t  m ore th a n  f i v e  ( 5 ) y e a r s  
o r  b o t h .  Any v i o l a t i o n  o f  S e c t i o n  3 o f  t h i s  o r d i n a n c e  s h a l l  f o r  
t h e  f i r s t  o r  an y  o f f e n s e  b e  f i n e d  n o t  more th a n  two th o u s a n d  ($ 2 0 0 0 ) 
d o l l a r s  o r  im p r i s o n e d  n o t  m ore th a n  f i v e  (5 )  y e a r s  o r  b o th  u n d e r  
T i t l e  18 U . S . C .  S e c . 1 1 5 4 ( a ) .

COUNCIL OF ALLAKAKET, ALASKA.

/  /
  ..7 . t-* ■-— 'Jr'Jl.s.
P o l l o c k  S im on S r .  C h i e f

A u t o  " J u ,___________
Andy SXrnon S r .

________________!U________________________
I r e n e  H e n ry

-^ John son  N o s e s  S r .  S e c o n d  C h i e f

 H S l___________________________
S a  mson H e n ry

ji ! _____________
Rhea W i l l i a m s

PASSED  AND APPROVED T H IS  2 4 th  DAY OF JANUARY, 1980 BY THE V ILL A G E

________  ( a b s e n t )
C a r o l i n e  Bergm en
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SUBJECT:

TO:

FROM:

A n a ly s is  o f  amendments to  HB 533 p ro p o se d  by 
Tanana C h ie fs

R e p re s e n ta t iv e  C h a r le s  H. P a r r ,  C ha irm an 
House J u d ic ia r y  C om m ittee

Joseph A . G u th r ie  
L e g i s la t i v e  C ounse l

C IV IL  FINES ADMINISTRATIVELY IMPOSED

The Tanana C h ie fs  p ro p o se  to  add la n g u a g e  to  AS 04 .15 .070 (b) 
w h ic h  w ou ld  ria ke  o rd in a n c e s  a d o p te d  b y  m u n i c i p a l i t i e s  p u n is h ­
a b le  by a " c i v i l  f i n e "  i f  th e  o rd in a n c e  in d ic a t e s  b y  i t s  
te rm s t h a t  i t s  v i o l a t i o n  c o n s t i t u t e s  a c i v i l  o f fe n s e .  
M o re o ve r , th e  C h ie fs  in te n d  t o  d e le g a te  t o  lo c a l  a d m in is ­
t r a t i v e  b o a rd s  d e s ig n a te d  " lo c a l ju d gm e n t b o a rd s "  th e  
r e s p o n s i b i l i t y  o f  d e te rm in in g ,  w i t h i n  a ra n g e  fro m  $0 to  
$300, th e  s iz e  o f  th e  p e n a l t ie s  im po sed .

The c o u r ts  a re  s p l i t  on w h e th e r pow e r may be d e le g a te d  to  
a d m in is t r a t i v e  a g e n c ie s  to  e s t a b l i s h  th e  s iz e  o f  p e n a l t ie s .
As a g e n e ra l r u l e ,  th e s e  d e le g a t io n s  a re  c o n s id e re d  to  be 
u n c o n s t i t u t i o n a l ;  h ow e ve r, th e  a p p l i c a t i o n  o f  t h i s  r u le  may 
be re la x e d  w he re  c e r t a i n  f a c t o r s  a re  p r e s e n t .  C ooper 1/ 
s ta te s  t h a t  th e  a d m in is t r a t i v e  d e te rm in a t io n  o f  p e n a l t ie s  i s  
g e n e r a l ly  s u s ta in e d  i f  a s ta n d a rd  is  f i x e d  by th e  l e g i s l a t u r e  
w i t h i n  w h ic h  an a d m in is t r a t i v e  t r i b u n a l  may a c t .  M o re o ve r , 
s a n c t io n s  w h ic h  can be re g a rd e d  as " a d m in is t r a t iv e "  i n  th e  
sense o f  b e in g  c a lc u la t e d  to  s e c u re  c om p lia n c e  o r  t o  re d re s s  
th e  consequences o f  n o n com p lia n ce  w i t h  p r e s c r ib e d  norms have 
a b e t t e r  chance o f  b e in g  s u s ta in e d  th a n  s a n c t io n s  w h ic h  a re  
" p u n i t iv e "  i n  c h a r a c te r .

1/ C oope r, S ta te  A d m in is t r a t iv e  L aw , The B o b b s - M e r r i l l  
"Company, 1965, p . 88.



D av is  2/ d e f in e s  th e  p ro b le m  as d is t in g u is h in g  be tw een  
c r im in a l  p e n a l t ie s  and c i v i l  o r  re m e d ia l p e n a l t i e s , n o t in g  
t h a t  v a r io u s  r e s u l t s  d e s ig n a te d  p e n a l t ie s  a re  f r e q u e n t l y  
im posed b y a d m in is t r a t i v e  a g e n c ie s . He says t h a t  c o u r t s  
have  u p h e ld  as a c i v i l  p e n a l t y  m o n e ta ry  p e n a l t ie s  when p a id  
o v e r to  an in j u r e d  c o m p la in a n t b u t  o th e rw is e  have  h e ld  t h a t  
an agency may n o t be a u th o r iz e d  t o  d e te rm in e  th e  e x te n t  o f  a 
m o n e ta ry  p e n a l t y ,  f i n d in g  t h a t  o n ly  c o u r ts  im p o s in g  p u n is hm en t 
f o r  a c r im e  have t h i s  d i s c r e t i o n .  D a v is  3J  n o te s ,  h ow e ve r, 
t h a t  g ra n ts  o f  pow er to  an agency to  d e te rm in e  th e  le n g th  o f  
s u s p e n s io n  o f  a l ic e n s e  w o u ld  no d oub t be u p h e ld , and t h a t  
th e  d i f f e r e n c e  be tw een  money and o th e r  i n t e r e s t s  seems an 
e x t r e m e ly  u n s a t i s f a c t o r y  p la c e  to  draw th e  l i n e .

I n  l i g h t  o f  th e  fo r e g o in g ,  i t  seems to  me t h a t  d e le g a t in g  
a u t h o r i t y  to  " lo c a l ju d gm e n t b o a rd s "  to  f i x  th e  s iz e  o f  a 
" c i v i l  f in e "  w o u ld  be l i k e l y  fo u n d  p u n i t i v e  and t h e r e f o r e  
u n c o n s t i t u t i o n a l ,  s in ce , th e  c i v i l  f i n e  i s  p re s e n te d  as an 
a l t e r n a t i v e  to  r e f e r r i n g  th e  c o n v ic t io n  to  th e  ABC b o a rd  f o r  
p o s s ib le  l ic e n s e  s u s p e n s io n  o r  r e v o c a t io n .  M o re o v e r , no 
s ta n d a rd  is  p ro v id e d  f o r  f i x i n g  th e  s iz e  o f  th e  p e n a l t y .

I  s h o u ld  a ls o  l i k e  t o  p o in t  o u t t h a t  d e s ig n a t in g  a p e n a l t y  a 
" c i v i l  f in e "  and im p o s in g  i t  a d m in is t r a t i v e ly  w i l l  n o t n e g a te  
th e  c o n s t i t u t i o n a l  r e q u ire m e n ts  o f  a t r i a l  b y  j u r y  o r  r i g h t  
to  c o u n s e l i f  th e  o f fe n s e  f o r  w h ic h  th e  p e n a l t y  i s  im posed 
c o n n o te s  c r im in a l  c o n d u c t i n  th e  t r a d i t i o n a l  sense o f  th e  
te rm  o r  may r e s u l t  i n  a f i n e  h e a v y  enough to  in d ic a t e  
c r im i n a l i t y .  (S ee , B ake r v .  C i t y  o f  F a ir b a n k s , 471 P .2d 386 
and A le x a n d e r v .  C i t y  o f  A n c h o ra g e , 490 P .2d 9 10 .)

LOCAL OPTION

The Tanana C h ie fs  a ls o  p ro p o s e  to  a u th o r iz e  m u n i c i p a l i t i e s  
to  a d o p t o rd in a n c e s  r e g u la t in g  o r  p r o h ib i t i n g  th e  t r a n s p o r t a t i o n  
o r  im p o r ta t io n  o f  i n t o x i c a t i n g  l i q u o r  i n t o  th e

2/ D a v is , A d m in is t r a t iv e  Law T r e a t i s e , West P u b l is h in g  
Company, 1958, s e c . 2 .1 3 , p . 138)

D a v is , I b i d . . p . 137



R e p r e s e n t a t i v e  C h a r l e s  H . P a r r
P a g e  3
M a r ch  2 1 , 1980

m u n i c ip a l i t y ,  c o n t in g e n t  upon v o te r  a p p ro v a l o f  a p ro p o ­
s i t i o n  a u t h o r i z in g  th e  m u n ic ip a l i t y  t o  r e g u la t e  o r  p r o h i b i t  
t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  i n t o  
th e  m u n i c ip a l i t y .  I n s o f a r  as e x i s t i n g  law  (AS 04 .15 .070  and 
AS 29 .48 .0 35 (10 )) o n ly  a l lo w s  m u n i c ip a l i t i e s  t o  a d o p t o rd in a n c e s  
g o v e rn in g  th e  b a r t e r ,  s a le ,  p o s s e s s io n , and (when a l l  l ic e n s e s  
i n  a com m un ity  have  e x p ir e d  as a r e s u l t  o f  a l o c a l  o p t io n  
e le c t io n )  s a le  o f  i n t o x i c a t i n g  l i q u o r ,  t h i s  amendment i s  
n e c e s s a ry  to  e n a b le  m u n i c ip a l i t i e s  to  r e g u la t e  o r  p r o h i b i t  
t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  i n t o  
th e  m u n i c ip a l i t y .  H ow eve r, th e  C h ie f s '  c h a r a c t e r i z a t io n  o f  
th e  p ro c e s s  b y  w h ic h  v o t e r  a p p ro v a l i s  to  be o b ta in e d  o f  th e
p r o p o s i t io n  a u t h o r i z in g  a m u n ic ip a l i t y  t o  r e g u la t e  o r  p r o h i b i t
im p o r t a t io n  o r  t r a n s p o r t a t i o n  as a " lo c a l o p t io n "  e le c t i o n  
i s  in c o r r e c t .  The te rm  " lo c a l o p t io n "  i s  commonly used to
r e f e r  t o  a la w  w h ic h  b y  i t s  te rra s m ust be a p p ro ve d  b y  th e
v o te r s  o f  a p a r t i c u l a r  m u n i c ip a l i t y  i n  o rd e r  t o  be e f f e c t i v e  
w i t h i n  th e  b o u n d a r ie s  o f  th e  m u n ic ip a l i t y .  I f  v o te r  a p p ro v a l 
i s  o b ta in e d ,  no f u r t h e r  l e g i s l a t i v e  a c t io n  need o c c u r  b e fo re  
th e  law  becomes e f f e c t i v e .  P a r e n t h e t i c a l l y ,  w h i le  th e  
a u t h o r i z a t io n  p ro v id e d  a c i t y  i n  AS 04 .15 .070  t o  a d o p t an 
o rd in a n c e  p r o h i b i t i n g  th e  s a le  o f  a lc o h o l i c  b e v e ra g e s  r e s u l t s  
fro m  a v o te  i n  a lo c a l  o p t io n  e le c t io n ,  i t  i s  n o t p r o p e r ly  
c h a r a c te r iz e d  as p a r t  o f  th e  lo c a l  o p t io n  s t a t u t e  s in c e  th e  
c i t y  has d i s c r e t i o n  w h e th e r o r  n o t to  a d o p t th e  o rd in a n c e  
and m ust a d o p t th e  o rd in a n c e  b e fo re  i t  becomes e f f e c t i v e .
On th e  o th e r  h a n d , th e  p r o h i b i t i o n  on th e  re n e w a l,  t r a n s f e r ,  
o r  new is s u a n c e  o f  l i q u o r  l ic e n s e s  in  a m u n i c ip a l i t y ,  w h ic h  
i s  r e q u i r e d  by AS 04 .10 .430  i f  th e  m a jo r i t y  o f  v o te r s  a re  
a g a in s t  th e  s a le  o f  i n t o x i c a t i n g  l i q u o r ,  o c c u rs  w i t h o u t  
f u r t h e r  l e g i s l a t i v e  a c t i o n .  The C h ie fs ' amendment, on th e  
o th e r  hand , w o u ld  a l lo w  a m u n ic ip a l i t y  to  r e g u la t e  o r  
p r o h i b i t  t r a n s p o r t a t i o n  and im p o r t a t io n  o f  i n t o x i c a t i n g  
l i q u o r  o n ly  a f t e r  th e  v o te r s  had app ro ve d  t h a t  a c q u i s i t i o n  
o f  th e  power by th e  m u n ic ip a l i t y .  W h ile  n o t u n c o n s t i t u t i o n a l ,  
th e  ap p ro a ch  p ro p o se d  by th e  C h ie fs  i s  n o v e l .  The c lo s e s t  
a n a lo g u e  c o n c e p tu a l ly  i s  th e  p ro c e d u re  p r o v id e d  a t  AS 29.33 .250 
29 .33 .290 w he reb y f i r s t  and second c la s s  b o ro u g h s  a c q u ir e  
a re a -w id e  f u n c t io n s  th ro u g h  e le c t io n .

Anyway, s h o u ld  you  w is h  to  go w i t h  th e  C h ie f s '  s u g g e s t io n  to  
make m u n i c i p a l i t i e s '  a c q u is i t i o n  o f  power to  r e g u la t e  o r 
p r o h i b i t  th e  t r a n s p o r t a t i o n  o r im p o r t a t io n  o f  i n t o x i c a t i n g  
l i q u o r  i n t o  th e  m u n i c ip a l i t y  c o n t in g e n t  on p r i o r  v o te r  
a p p ro v a l,  a p ro c e d u re  w i l l  have to  be d e v e lo p e d  s e p a ra te  
from  th e  p ro c e d u re  p ro v id e d  f o r  lo c a l o p t io n  e le c t io n s .
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M o re o v e r , a u t h o r i z in g  m u n i c ip a l i t i e s  to  r e g u la t e  o r  p r o h i b i t  
th e  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  a lc o h o l i n t o  th e  a re a  
o f  a m u n i c ip a l i t y  r a is e s  th e  is s u e  o f  th e  e x t r a t e r r i t o r i a l  
a p p l i c a t i o n  o f  th e  o rd in a n c e . I n  o th e r  w o rd s , w o u ld  a r e t a i l  
l i q u o r  s t o r e  i n  A ncho rage  v i o l a t e  an o rd in a n c e  a d o p te d  b y  
th e  C i t y  o f  B e th e l p r o h i b i t i n g  th e  im p o r t a t io n  o f  i n t o x i c a t i n g  
l i q u o r  b y  s h ip p in g  an o r d e r  to  B e th e l?  T h is  q u e s t io n  m ig h t 
be answ e red  b y  am end ing AS 29 .48 .037 to  add o rd in a n c e s  w h ic h  
r e g u la te  o r  p r o h i b i t  th e  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  
a lc o h o l t o  th e  l i s t  o f  ty p e s  o f  o rd in a n c e s  w h ic h  may be 
e n fo rc e d  e x t r a t e r r i t o r i a l l y .  H ow eve r, th e r e  i s  some 
q u e s t io n  w h e th e r such an a p p ro a ch  w o u ld  be c o n s t i t u t i o n a l .
The p ro b lem  o f  e x t r a t e r r i t o r i a l  e n fo rc e m e n t o f  a s t a t u t e  
c o u ld  a ls o  be s o lv e d  b y  e n a c t in g  a s t a t e  s t a t u t e  p r o h i b i t i n g  
th e  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  
i n t o  a m u n ic ip a l i t y  w h ic h  has a d o p te d  an o rd in a n c e  p r o h i b i t i n g  
th e  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r .  
H owever, th e  l a t t e r  a p p ro a ch  c o u ld  n o t be used i f  th e  
m u n ic ip a l o rd in a n c e  o n ly  r e g u la te d ,  b u t d id  n o t p r o h i b i t ,  
th e  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  be cause  o f  th e  
c o n s t i t u t i o n a l  p ro b lem  o f  d e le g a t in g  l e g i s l a t i v e  a u t h o r i t y  
to  th e  m u n ic ip a l i t y  ( to  be d i cussed  b e lo w ) . H ow eve r, I  
m ust say t h a t  i f  you  d e c id e  (o a d o p t th e  C h ie f s ' s u g g e s t io n  
to  a u th o r iz e  m u n ic ip a l i t i e s  c o  r e g u la te  o r p r o h i b i t  
t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  i n t o  a 
m u n ic ip a l i t y ,  th e  q u e s t io n  o f  e x t r a t e r r i t o r i a l  e n fo rc e m e n t 
w o u ld  have  to  be in v e s t ig a t e d  f u r t h e r .

The C h ie fs  a ls o  p ro p o se  to  p ro v id e  i n  th e  e v e n t o f  an 
em ergency f o r  a w a iv e r  o f  th e  re q u ire m e n t o f  v o t e r  a p p ro v a l 
b e fo re  a m u n ic ip a l i t y  may assume power to  r e g u la te  o r  
p r o h i b i t  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  i n t o x i c a t i n g  
l i q u o r  i n t o  a m u n i c ip a l i t y .  O b v io u s ly ,  some such p r o v is io n  
i s  n e c e s s a ry  i f  th e  p r o v is io n  f o r  em ergency o rd in a n c e s  
(AS 29 .48 .160 ) i s  to  be a p p l ic a b le  to  o rd in a n c e s  r e g u la t in g  
o r  p r o h i b i t i n g  th e  t r a n s p o r t a t i o n  o r  im p o r t a t io n  o f  
i n t o x i c a t i n g  l i q u o r  i n t o  th e  m u n ic ip a l i t y .

ENFORCEMENT

The C h ie fs  m a in ta in  t h a t  lo c a l  go ve rnm en ts  a d o p t in g  
o rd in a n c e s  r e g u la t in g  o r  p r o h i b i t i n g  th e  t r a n s p o r t a t i o n  o r  
im p o r t a t io n  o f  i n t o x i c a t i n g  l i q u o r  la c k  th e  n e c e s s a ry  
re s o u rc e s  to  e n fo rc e  th e  o rd in a n c e s . The C h ie fs  p ro p o se  t o  
in v o lv e  th e  s t a t e  in  th e  e n fo rc em e n t o f  th e s e  o rd in a n c e s  i n  
two w a y s :



(1) b y  m ak ing  v i o l a t i o n  o f  th e  o rd in a n c e  a s t a t e
o f fe n s e ;  and

(2) b y  m ak ing  th e  s t a t e  a p a r t y  t o  a j o i n t  a g reem en t
to  e n fo rc e  th e  lo c a l  o rd in a n c e .

I .  P ro v id in g  t h a t  v i o l a t i o n  o f  an o rd in a n c e  i s  a 
s t a t e  o f fe n s e

P re sum a b ly , th e  r a t i o n a le  b e h in d  ( 1 ) , s u p ra , i s  t h a t  m ak in g  
v i o l a t i o n  o f  an o rd in a n c e  a s t a t e  o f fe n s e  w i l l  f o r c e  th e  
s t a t e  to  e n fo rc e  th e  o rd in a n c e .  W he the r t h i s  i s  re a s o n a b le  
to  assume i s  beyond th e  scope o f  t h i s  memo; h ow e ve r, such an 
a p p ro a c h  c o u ld  c o n s t i t u t e  an u n c o n s t i t u t io n a l  d e le g a t io n  o f  
l e g i s l a t i v e  a u t h o r i t y .  As you  may know , A r t i c l e  I I ,  s e c fc 1 
o f  th e  A la s k a  C o n s t i t u t i o n  and th e  common law  im pose l im i t s  
on th e  e x te n t  to  w h ic h  l e g i s l a t i v e  power may be d e le g a te d . 
One m ig h t a rg u e  t h a t  th e  C h ie f s ' p ro p o se d  la n g u a g e  a p p e a r in g  
i n  s e c t io n  0 4 .15 .0 7 1(d )  and ( f)  d e le g a t in g  to  m u n ic ip a l 
g o ve rnm en ts  a u t h o r i t y  t o  d e te rm in e  th e  c o n te n t o f  a s t a t e  
o f fe n s e  c o n s t i t u t e s  an im p e rm is s ib le  d e le g a t io n .  A la s k a n  
a u t h o r i t y  on t h i s  p o in t  i s  n o n e x is te n t ,  h ow e ve r, in fe r e n c e s  
can be d rawn from  th e  way i n  w h ic h  th e  c o u r ts  i n  t h i s  s t a t e  
and o th e r  s ta te s  have t r e a t e d  e na c tm en ts  w h ic h  have a d o p te d  
by r e fe r e n c e  a code o r  s e t o f  s ta n d a rd s  fro m  a n o th e r  s t a t e ,  
th e  f e d e r a l g o ve rnm e n t, o r  a p r i v a t e  o r g a n iz a t io n .  The 
d e c is io n s  i n  th e s e  cases have  o f t e n  depended on w h e th e r th e  
e n a c tm en ts  p r o v id in g  f o r  th e  a d o p t io n  b y  r e fe r e n c e  o f  a code 
o r s e t  o f  s ta n d a rd s  p r o v id e  t h a t  th e y  s h a l l  be a d o p te d  as o f  
a c e r t a i n  d a te , o r  w h e th e r th e y  p r o v id e  t h a t  f u t u r e  
amendments a re  a d o p te d  as th e y  become e f f e c t i v e .

The A la s k a  Supreme C o u r t has been c o n f ro n te d  w i t h  t h i s  is s u e  
th r e e  t im e s . In  A re a  D is p a tc h ,  I n c .  v .  C i t y  o f  A n c h o ra g e , 
544 P .2d 1024, and N o r th e rn  T ig h t s  M o te l,  I n c .  v .  Sweaney, 
561 P .2d 1176 , th e  c o u r t  d e c l in e d  to  d e c id e  th e  q u e s t io n ,  
and i n  K in g e ry  v .  C h a p p ie , 504 P .2d 831, 836 -37& n .l3 , th e  
c o u r t ,  i n  u p h o ld in g  a r e g u la t io n  in c o r p o r a t in g  th e  
m o to r c y c le  h e lm e t and fa c e w e a r q u a l i t y  s ta n d a rd s  o f  th e
U n ite d  S ta te s  S ta n d a rd s  I n s t i t u t e  S a fe ty  Code, s e e m in g ly



in d ic a t e d  t h a t ,  had  th e  I n s t i t u t e  been empowered t o  a d o p t 
s ta n d a rd s  i n  th e  f u t u r e ,  th e  p r o v is io n s  w o u ld  have  been 
i n v a l i d .  Sands4/ s t a t e s ,  c i t i n g  many c a s e s :

The a d o p t io n  o f  th e  s ta tu e s  o f  a n o th e r  s t a t e  o r  o f  
C ong ress i s  f r e q u e n t ly  a t ta c k e d  as b e in g  a d e le g a t io n  
o f  l e g i s l a t i v e  p ow e r. Such a d o p t io n ,  h ow e ve r, i s  a lm o s t 
u n i v e r s a l l y  s u s ta in e d  when th e  f o r e ig n  la w  as th e n  e x i s t i n g  
i s  a d o p te d  as th e  la w  o f  th e  a d o p t in g  s t a t e .  Where th e  
o p e r a t iv e  e f f e c t  o f  l e g i s l a t i o n  i s  c o n t in g e n t  upon th e  
e n a c tm e n t o f  a s t a t u t e  o f  a n o th e r  s t a t e  o r  o f  C on g re ss , 
some c o u r ts  have  h e ld  th e  s t a t u t e s  i n v a l i d .  And more 
have h e ld  th e  a d o p t io n  o f  p r o s p e c t iv e  l e g i s l a t i o n  i n  
o th e r  s ta t e s  and i n  C ong ress an u n c o n s t i t u t i o n a l  
d e le g a t io n .

In  l i g h t  o f  th e  fo r e g o in g ,  one may see how th e  C h ie fs ' 
s u b s e c t io n s  (d) and ( f ) ,  th e  o p e r a t iv e  e f f e c t  o f  w h ic h  a re  
c o n t in g e n t  upon th e  c o n te n t o f  o rd in a n c e s  a d o p te d  and/or 
amended b y  m u n i c ip a l i t i e s  i n  th e  f u t u r e ,  m ig h t be fo u n d  by a 
c o u r t  t o  be an u n c o n s t i t u t io n a l  d e le g a t io n  o f  l e g i s l a t i v e  
a u t h o r i t y .  W h ile  d e c l in in g  to  d e c id e  th e  is s u e ,  th e  A la s k a  
Supreme C o u r t gave some in d i c a t i o n  o f  w h a t f a c t o r s  w o u ld  be 
c o n s id e re d  i n  a d e c is io n  on t h i s  is s u e  when i t  s ta te d  th e  
f o l lo w in g  i n  N o r th e rn  L ig h t s  M o te l,  I n c . , s u p ra :

One re a s o n  f o r  th e  p r o h i b i t i o n  a g a in s t  d e le g a t io n  to  
p r i v a t e  g ro up s i s  t h a t  when amendments a re  a d o p te d  by 
th e s e  g ro u p s  th e  p u b l i c  does n o t n e c e s s a r i l y  r e c e iv e  
n o t i c e  o f ,  o r  have an o p p o r t u n i t y  t o  comment on o r 
c r i t i c i z e  th e  amendments, as i t  does when th e y  a re  
a d op te d  b y  th e  l e g i s l a t u r e  o r  p ro m u lg a te d  u n d e r th e  
A d m in is t r a t iv e  P ro ce d u re  A c t .

W h ile  th e  p ro c e d u re  p r e s c r ib e d  i n  AS 29 .48 .130  - 29 .48 .220 
p ro v id e s  th e  p u b l i c  am p le n o t ic e  and o p p o r t u n i t y  t o  comment 
on o rd in a n c e s  p r i o r  t o  t h e i r  a d o p t io n  b y  lo c a l  go ve rnm en ts  
in c o r p o r a te d  u n d e r s t a t e  la w , I  have been u n a b le  to  a s c e r ta in  
w h a t, i f  a n y , n o t ic e  and o p p o r t u n i t y  f o r  p u b l i c  im p u t m ust 
be p ro v id e d  p r i o r  to  th e  a d o p t io n  o f  a t r i b a l  o rd in a n c e  
u n d e r 18 U .S .C . 1 1 6 1 .

A n o th e r f a c t o r  w h ic h  m ig h t be c o n s id e re d  b y  th e  A la s k a  
Supreme C o u r t in  d e te rm in in g  w h e th e r th e  C h ie fs  ' 
s u b s e c t io n s  (d) and ( f)  c o n s t i t u t e  an u n c o n s t i t u t i o n a l

4/ S u th e r la n d  S t a t u t o r y  C o n s t r u c t io n , 4 th  E d . , C a lla g h a n  & 
C o . , Volume 1
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d e le g a t io n  o f  l e g i s l a t i v e  a u t h o r i t y  fo rm ed  th e  b a s is -  o f  a 
d e c is io n  i n  W a sh in g to n  S ta te .  I n  S ta te  v .  D o u g a l l , 570 P . 2d 
135 , th e  Supreme C o u r t o f  W a sh in g to n  h e ld  t h a t  a s t a t u t e  
p r o v id in g  f o r  th e  d e s ig n a t io n  o f  d ru g s  as c o n t r o l le d  s u b s ta n c e s  
u n d e r s t a t e  la w , a u to m a t ic a l ly  f o l lo w in g  i t s  d e s ig n a t io n  rAs 
a c o n t r o l le d  s u b s ta n c e  u n d e r f e d e r a l la w , v i o l a t e d  due p ro c e s s  
because  th e  o n ly  n o t ic e  p ro v id e d  th e  p u b l i c  t h a t  th e  dvug 
was h e n c e fo rw a rd  a c o n t r o l le d  s u b s ta n ce  was a n o t ic e  t h a t  
a ppea re d  i n  th e  F e d e ra l R e g is t e r . The c o u r t  s a id :

P ro c e d u ra l due p ro c e s s  r e q u i r e s  t h a t  c i t i z e n s  be g iv e n  
f a i r  n o t ic e  o f  c o n d u c t fo r b id d e n  b y  a p e n a l s t a t u t e  . . . 
W here , as h e re , th e  B oa rd  (S ta te  Boa rd  o f  Pharmacy) 
does n o t  o b je c t  t o  th e  f e d e r a l a c t  o f  d e s ig n a t in g  o r  
r e s c h e d u l in g  a s u b s ta n c e , i t  becomes c o n t r o l l e d  a f t e r  
30 days by re a s o n  o f  th e  B o a rd 's  in a c t i o n  o r  a c q u ie s c e n c e  
i n  th e  f i n a l  p u b l i c a t i o n  in  th e  F e d e ra l R e g is t e r . Once 
a s u b s ta n c e  has become c o n t r o l le d ,  a l e g i s l a t i v e l y  p r e s c r ib e d  
c r im in a l  p e n a l t y  i s  im posed f o r  i t s  m is u s e . C o n s e q u e n t ly , 
a s u b s ta n c e  t h a t  i s  n ew ly  d e s ig n a te d  o r re s c h e d u le d  as 
a c o n t r o l l e d  s u b s ta n c e  b y  p u b l i c a t i o n  i n  th e  F e d e ra l R e g is te r  
becomes th e  c r im in a l  law  o f  t h i s  s t a t e  w i t h o u t  a p p e a r in g  
i n  e i t h e r  a s t a t e  s t a t u t e  o r  i n  th e  s t a t e  a d m in is t r a t i v e  
cod e . The o n ly  way one can d e te rm in e  th e  c u r r e n t  s ta tu s  
o f  a d ru g  as a p o s s ib le  c o n t r o l le d  s u b s ta n c e  i s  b y  
r e fe r e n c e  t o  th e  F e d e ra l R e g is t e r , a p u b l i c a t i o n  n o t 
r e a d i l y  a v a i la b le  even to  many la w y e rs .

W h ile  u n d e r AS 29 .48 .180  lo c a l  gove rnm en ts  in c o r p o r a te d  
u n d e r s t a t e  law  w o u ld  be r e q u ir e d  to  c o d i f y  an o rd in a n c e  
r e g u la t in g  th e  im p o r t a t io n  and t r a n s p o r t a t i o n  o f  l i q u o r ,  th e  
s t a t e  law  in c o r p o r a t in g  th e  o rd in a n c e  w o u ld  in c lu d e  no 
r e fe r e n c e  o r  s ta te m e n t o f  th e  lo c a l  o rd in a n c e  in c o r p o r a te d .  
O rd in a n ce s  a d o p te d  b y  t r i b a l  a u t h o r i t i e s ,  m o re o ve r , w o u ld  
o n ly  have to  be p u b l is h e d  i n  th e  F e d e ra l R e g is te r  u n d e r 
18 U .S .C . 1 1 6 1 . As S ta te  v . D o u g a l l , s u p ra , in d ic a t e s ,  such 
n o t ic e  i s  n o t  s u f f i c i e n t  n o t ic e  to  s a t i s f y  due p r o c e s .
However, th e  c o u r t  m ig h t c o n s id e r  th e  n o t ic e  p ro v id e d  f o r  by 
th e  C h ie fs  i n  s u b s e c t io n  (c) s u f f i c i e n t  t o  make up f o r  th is ,  
d e f i c i e n c y .

I I . In te r g o v e rn m e n ta l Ag reem en t

W h ile  th e  fo r e g o in g  w ou ld  seem to  d is f a v o r  m ak ing  v i o la t i o n s  
o f  o rd in a n c e s  a dop te d  lo c a l  go ve rnm en ts  a s t a t e  o f fe n s e ,  th e  
C h ie f s '  p ro p o s a l f o r  ag reem en ts be tw een th e  s t a t e  and lo c a l



go ve rnm en t u n d e r w h ic h  th e  s t a t e  w ou ld  a g re e  t o  e n fo rc e  
lo c a l  g o ve rnm en t o rd in a n c e s  w o u ld  appea r to  be f e a s ib le  i f  
th e  t r i b a l  g o ve rnm en t p a r t i c i p a t i o n  is  made o p t i o n a l .

The C h ie fs  p ro p o s e  a s t a t u t e  w h ic h  w ou ld  c r e a te  such  an 
in te rg o v e rn m e n ta l ag reem en t w heneve r a lo c a l  g o ve rnm en t 
a d o p ts  an o rd in a n c e . W h ile  no c o n s t i t u t i o n a l  p ro b lem s  w o u ld  
be engende red  b y  th e  o p e r a t io n  o f  such a s t a t u t e  i n  r e l a t i o n  
to  lo c a l  go ve rnm en ts  in c o r p o r a te d  by s t a t e  la w , f e d e r a l  la w  
m ig h t p r o h i b i t  a m a n d a to ry  a s s um p tio n  o f  s t a t e  r e s p o n s i b i l i t y  
o f  e n fo rc em e n t on th e  g ro u n d  t h a t  such an a s s um p tio n  w o u ld  
be i n  d e r o g a t io n  o f  th e  n a t iv e  g o v e rnm e n t's  s o v e r e ig n t y .

C on g re ss , b y th e  e n a c tm e n t o f  th e  In d ia n  R e o rg a n iz a t io n  A c t ,  
a u th o r iz e d  th e  a d o p t io n  o f  t r i b a l  c o n s t i t u t i o n s  f o r  th e  
e x e rc is e  o f  t r i b a l  s e l f  g o ve rnm en t o v e r , i n t e r  a l i a , " In d ia n  
cc m t r y . "  I n  th e  l i g h t  o f  th e  h i s t o r i c a l  b a c k g ro u n d  o f  
t r i i - i l  s o v e r e ig n t y ,  th e  c o u r ts  have g e n e r a l ly  p ro c e e d e d  fro m  
th e  n o t io n  t h a t  C ong ress has in te n d e d  t h a t  s ta t e s  have  no 
power to  r e g u la te  th e  In d ia n s  gove rnance  o f  I n d ia n  c o u n t r y ,  
e x c e p t as C ong ress chooses to  g r a n t them pow e r.

W h ile  PL 83-280 (18 U .S .C . 1 1 5 1 , 18 U .S .C . 1162 , and 28 
U .S .C . 1360), w h ic h  g ra n te d  A la s k a  c r im in a l o r  c i v i l  
j u r i s d i c t i o n  o v e r In d ia n  c o u n t r y ,  p ro v id e s  t h a t  " th o s e  c i v i l  
law s o f  such s t a t e  . . . t h a t  a re  o f  g e n e ra l a p p l i c a t i o n  to  
p r i v a t e  p e rs o n s  o r  p r i v a t e  p r o p e r ty  s h a l l  have th e  same 
f o r c e  and e f f e c t  w i t h i n  such In d ia n  c o u n t r y  as th e y  have 
e ls ew h e re  w i t h i n  th e  S ta te , "  th e  U. S. Supreme C o u r t i n  
B ryan  v .  I t a s c a  C o u n ty , 426 U .S . 373, LEd2d 710, 96 S .C t 2102 
h e ld  t h a t  such an e x te n t io n  o f  j u r i s d i c t i o n  o n ly  a u th o r iz e s  
a p p l i c a t i o n  b y  th e  s t a t e  c o u r ts  o f  t h e i r  r u le s  o f  d e c is io n  
to  d e c id e  c i v i l  o r  c r im in a l  m a t te r s  and does n o t c o n fe r  
g e n e ra l s t a t e  c i v i l  r e g u la t o r y  c o n t r o l  o v e r I n d ia n  C o u n try . 
T h is  is  s i g n i f i c a n t  i n  l i g h t  o f  th e  s ta te m e n ts  in  th e  
C h ie fs ' l e t t e r  im p ly in g  t h a t  PL 280 (PL 83 280) g r u n ts  th e  
power to  u n d e r ta k e  a m an d a to ry  -'.ssumption o f  th e  en fo rcem en t- 
o f  th e  o rd in a n c e s  a d o p te d  by t r i b a l  a u t h o r i t i e s .  On th e  
c o n t r a r y ,  a r e c u r r i n g  theme in  th e  cases i s  p r o t e c t i o n  o f  
t r i b a l  a u t h o r i t i e s  s o v e r e ig n ty .  The f o l lo w in g  i s  
r e p r e s e n ta t iv e  o f  c o u r t  e x p re s s io n s  on th e  s u b je c t :

" In d ia n  t r i b e s  a re  u n iq u e  a g g re g a t io n s  p o s s e s s in g  
a t t r i b u t e s  o f  s o v e r e ig n ty  o v e r b o th  t h e i r  members and 
t h e i r  t e r r i t o r y ,  W o rc e s te r v .  G e o rg ia , 6 P e t .  (31 U .S .)
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515, 557, 8 LEd 483) (1932); th e y  a re  'a  s e p a ra te  
p e o p le 1 p o s s e s s in g  ' t h e  power o f  r e g u la t in g  t h e i r  
i n t e r n a l  and s o c ia l  r e l a t i o n s .  . . .  1 U n ite d  
S ta te s  v .  Kagama, 118  U .S . 375, 381 - 382 (6 S .C t.
1109 , 1 1 1 3 , 30 L .E d  228) (1886); M cC lanahan v .
A r iz o n a  S ta te  Tax Comm'n, 4 11 U.S~ 164, 173 ("93 S .C t 
1257, 1'2 '6 'r - 1"Z62",—3"6"L7Ed2d 129) (1973).

"Cases such  as W o rc e s te r , s u p ra , and Kagama, s u p ra , 
s u r e ly  e s t a b l i s h  th e  p r o p o s i t io n  t h a t  In d ia n  t r i b e s  
w i t h in  ' I n d ia n  c o u n t r y '  a re  a good d e a l more th a n  
'p r i v a t e ,  v o lu n t a r y  o r g a n iz a t io n s ' ,  . . . These same 
cases i n  a d d i t io n  make c le a r  t h a t  . . . [ In d ia n  t r i b e s  
are] . . . e n t i t i e s  w h ic h  possess  a c e r t a in  deg re e  o f  
in d e p e n d e n t a u t h o r i t y  o v e r m a t te r s  t h a t  a f f e c t  th e  
i n t e r n a l  and s o c ia l  r e la t i o n s  o f  t r i b a l  l i f e  . . " 
U n ite d  S ta te s  v .  M a z u r ie , 419 U .S . 544, 95 S .C t.  710, 
717, 42 L .E d .2d 706, 716 - 717 (1975).

The C h ie fs ' p r o p o s a l ,  b y  p r o v id in g  f o r  m a nda to ry  a s s um p tio n  
o f e n fo rc em e n t r e s p o n s i b i l i t y ,  m ig h t be fo u n d  to  be an 
im p e rm is s ib le  in t e r f e r e n c e  w i t h  t r i b a l  s o v e r e ig n ty .  I n  
W h ite  v .  C a l i f a n o , 437 F .Supp 543 (1977) th e  c o u r t  
e n u n c ia te d  a tw o f o l d  t e s t  f o r  d e te rm in in g  th e  l im i t s  
im posed on a s t a t e ' s  e x e r c is e  o f  power i n  In d ia n  c o u n t r y  
a b se n t a f e d e r a l  s t a t u t e  a u t h o r i z in g  th e  e x e r c is e  o f  th e  
pow e r. F i r s t ,  a s t a t e  c a n n o t e x e r c is e  i t 3  powers in  In d ia n  
c o u n t ry  i f  th e  f e d e r a l g o ve rnm en t has p reem p ted  th e  
p a r t i c u la r  f i e l d  o f  a c t i v i t y  o v e r w h ic h  th e  s t a t e  a t te m p ts  
to  e x te n d  i t s  p ow e r. S in c e  th e r e  i s  no f e d e r a l  s t a t u t e  
d e a l in g  w i t h  s t a t e  a s s um p tio n  o f  r e s p o n s i b i l i t y  f o r  th e  
e n fo rc em en t o f  t r i b a l  o rd in a n c e s , t h i s  p a r t  o f  th e  t e s t  
w ou ld  n o t a p pe a r t o  f o r b id  th e  a d o p t io n  o f  th e  C h ie fs ' 
s u g g e s t io n . H ow eve r, th e  second p a r t  o f  th e  t e s t  e n u n c ia te d  
b y  th e  c o u r t  i n  W h ite , s u p ra , p ro v id e s  t h a t  a s t a t e  c a n n o t 
e x te n d  i t s  pow e rs i n t o  In d ia n  c o u n t r y  i f  i t  w i l l  th e re b y  
in f r i n g e  upon th e  r i g h t  o f  th e  In d ia n  p e o p le  to  g o ve rn  
th em s e lv e s . A c o u r t  w o u ld  have to  ju d g e  w h e th e r in v o lu n t a r y  
s t a t e  in v o lv e m e n t i n  th e  en fo rcem en t, o f  th e  n a t iv e  c o u n c i l ' s  
o rd in a n c e s  w o u ld  i n f r i n g e  upon th e  r i g h t  o f  th e  p e o p le  to  
g o v e rn  th em s e lv e s . I t  seems to  me t h a t  c o n t r o l  o f  s e c u r i t y  
fo r c e s  is  a b a s ic  a t t r i b u t e  o f  s o v e re ig n ty  and s e l f  
g o ve rnm en t. I n  W h ite , s u p ra , th e  c o u r t  c o n s id e re d , among 
o th e r  t h in g s ,  th e  in v o lv e m e n t o f  s h e r i f f ' s  o f f i c e r s  i n  
f in d in g  t h a t  a p p l i c a t i o n  o f  a s t a t e ' s  in v o lu n t a r y  comm itm ent
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p ro c e d u re  f o r  th e  m e n ta l ly  i l l  t o  an In d ia n  p e rs o n  i n  In d ia n  
c o u n t r y  w ou ld  u n de rm in e  th e  a u t h o r i t y  o f  th e  t r i b a l  c o u r ts  
o v e r r e s e r v a t io n  a f f a i r s  and hence  w o u ld  i n f r i n g e  on th e  
r i g h t  o f  In d ia n s  to  g o v e rn  th em s e lv e s . T h e re fo r e ,  d e c is io n  
on t h i s  q u e s t io n  w o u ld  t u r n  on w h e th e r th e  c o u r t  f e l t  t h a t  
s t a t e  in v o lv e m e n t i n  th e  e n fo rc em e n t o f  lo c a l  o rd in a n c e s  
w o u ld  be i n  d e r o g a t io n  o f  lo c a l  s o v e r e ig n ty .  H ow eve r, i n  
r e a c h in g  i t s  d e c is io n ,  th e  c o u r t  w o u ld  ta k e  i n t o  
c o n s id e r a t io n  a canon o f  s t a t u t o r y  c o n s t r u c t io n  r e c e n t l y  
r e a f f i r m e d  by th e  U .S . Supreme C o u r t i n  B ry a n , s u p r a , t h a t  
" s ta tu te s  passed  f o r  th e  b e n e f i t  o f  dependent* In d ia n  
t r i b e s  . . . a re  to  be l i b e r a l l y  c o n s t ru e d , d o u b t f u l 
e x p re s s io n  b e in g  r e s o lv e d  i n  fa v o r  o f  th e  In d ia n s . "
I n v o c a t io n  o f  t h i s  r u le  m ig h t be used to  u p h o ld  th e  s t a t u t e  
t h a t  th e  C h ie f s '  p ro p o s e , i f  a c o u r t  c o n s id e rs  i t  t o  be 
b e n e f i c i a l  to  In d ia n s .

The fo r e g o in g  p ro b lem s  w c u ld  n o t be p re s e n te d  i f  th e  n a t iv e  
c o u n c i l ' s  p a r t i c i p a t i o n  in  th e  in te rg o v e rn m e n ta l ag reem en t 
was made o p t io n a l ,  n o t m a n d a to ry . The d e c is io n s  c i t e d  by 
th e  C h ie fs  w h ic h  d is a p p ro v e d  a v o lu n ta r y  r e l in q u is h m e n t o f  
s o v e re ig n ty  on th e  p a r t  o f  th e  In d ia n s  in  fa v o r  o f  th e  
e x e r c is e  by th e  s ta t^  on c i v i l  o r  c r im in a l j u r i s d i c t i o n  i n  
In d ia n  c o u n t r y  (W h ite  v ,  C a l i f a n o , s u p ra , and K e n n e r ly  v .  
D i s t r i c t  C o u r t , 4 0 0  U .S . 4 2 3  ( T 9 7 1 ) ) were based on th e  
f a i l u r e  o f  th e  s ta t e s  to  com p ly  w i t h  th e  p ro c e d u re s  
p r e s c r ib e d  by th e  s ta t e s  o f  j u r i s d i c t i o n  o v e r In d ia n  
c o u n t r y .  Howeve r, th e  s t a t e ' s  a s s um p tio n  o f  r e s p o n s i b i l i t y  
f o r  e n fo rc em e n t o f  o rd in a n c e s  w ou ld  n o t in v o lv e  an e x te n s io n  
o f  th e  s t a t e ' s  j u r i s d i c t i o n .  T h e re fo r e ,  p r o v id in g  f o r  th e  
v o lu n t a r y ,  n o t m a n d a to ry , p a r t i c i p a t i o n  by n a t iv e  c o u n c i ls  
i n  in te rg o v e rn m e n ta l ag reem en ts  o b l ig in g  th e  s t a t e  to  e n fo rc e  
o rd in a n c e s  a dop te d  b y  n a t iv e  c o u n c i ls  w ou ld  seem to  be 
in d ic a t e d .

POWER OF VILLAGE COUNCILS TO ADOPT CRIMINAL ORDINANCES

A tta c h e d  you w i l l  f i n d  a memorandum from  th e  O f f i c e  o f  th e  
S o l i c i t o r  in  th e  U n ite d  S ta te s  D epa rtm en t o f  th e  I n t e r i o r  
w h ic h  ta k e s  th e  p o s i t i o n  t h a t  an In d ia n  t r i b e  may e x e r c is e  
c r im in a l  j u r i s d i c t i o n  o v e r i t s  members c o n c u r r e n t ly  w i t h  a 
s t a t e  whe re a s t a t e  has assumed j u r i s d i c t i o n  o v e r th e  t r i b e ' s  
r e s e r v a t io n  p u rs u a n t to  P u b l ic  Law 280. A p p lie d  to  A la s k a , 
i t  means t h a t  n a t iv e  v i l l a g e  c o u n c i ls  c o u ld  a d o p t c r im in a l  
o rd in a n c e s  e n fo r c e a b le  w i t h i n  In d ia n  c o u n t r y ,  a ssum ing  
In d ia n  c o u n t r y ,  as d e f in e d  i n  18 USC 1 15 1 , e x is t s  i n  A la s k a .

JAG: l j b

E n c lo s u re
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C r im in a l  J u r i s d i c t i o n  on the Seminole R e se rva t io n s  
in  F lo r id a

In d ia n s :  C r im in a l  J u r i s d i c t i o n  —  In d ian  T r ib e s :  J u r i s d i c t i o n  —
In d ian  T r ib e s :  S o v e re ig n  Powers

An In d ian  t r ib e  may e x e r c i s e  c r im in a l  j u r i s d i c t io n  over  i t s  members 
c o n c u rre n t ly  w ith  a s t a t e  where the s t a t e  has assumed j u r i s d i c t io n  
o v e r  the t r i b e ' s  r e s e r v a t io n  pursuant to  P u b l i c  Law 280.

The l e t t e r  o f  the A s s is t a n t  S e c r e ta r y  to the M inneapo lis  Area D ir e c t o r ,  
dated  June 4 , 1954; S o l i c i t o r ' s  C p in ion  M-36241, September 22, 1954; 
and the S o l i c i t o r ' s  Memorandum o f  February  13, 1961, to  the Reg ional 
S o l i c i t o r ,  P o r t la n d , a r e  o v e rru led  as  f a r  as in c o n s is te n t  w ith  th is  
o p in io n .
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Memorandum

Attn:

Ass. i s  tan t  S e c r e t a r y — In d ian  A f f a i r s  

C h ie f ,  D iv i s io n  o f  Law Enforcement S e r v ic e s

From: S o l i c i t o r

S u b je c t :  C r im in a l  J u r i s d i c t i o n  on the Sem inole R ese rva t io n s  in F lo r id a

T h is  responds to  your r e q u e s t  o f  March 31, 1978, fo r  an op in ion  on the 
j u r i s d i c t i o n a l  s t a tu s  o f  the th ree  Seminole r e s e r v a t io n s  in  F lo r id a :  B ig
C ypress , B r igh to n  and Hollywood. S in ce  the attachm ents  to your memorandum 
in d ic a te  th a t  the t r i b e  and the s t a t e  are  concerned w ith  development o f  a 
law enforcem ent program, 1 w i l l  l im i t  t h i s  d is c u s s io n  to  c r im in a l  
j u r i s d i c t i o n .

F lo r id a  has assumed c r im in a l  j u r i s d i c t i o n  over  the Seminole r e s e rv a t io n s  
pursuant to  P u b l ic  .'.aw 280, 67 S t a t .  588, 18 U .S .C .  5 1162. See F lo r id a  
S t a tu t e s  § 285 .16 . .Also, by § 285 .061 , F lo r id a  authorized  the t r a n s f e r  o f  
c e r t a in  s t a t e  r e s e r v a t io n  lands to  the U n ited  S t a t e s  in  t r u s t  fo r  the 
Sem inole T r ib e ,  r e s e r v in g  c r im in a l  j u r i s d i c t i o n  over  them in  accordance 
w ith  § 285 .16 . Thus, F lo r id a  c l e a r l y  has a u th o r i t y  to  e x e r c is e  c r im in a l  
j u r i s d i c t i o n  over  the Sem inole  r e s e r v a t io n s .

F lo r id a  h as , by F lo r id a  S t a t u t e s  § 285.17 and S 285 .18 , c rea ted  a s p e c ia l  
improvement d i s t r i c t  w i t h in  the Seminole r e s e r v a t io n s ,  d es ignated  the 
govern ing body o f  the Sem inole T r ib e  as  the  govern ing  bcdy o f  the s p e c ia l  
improvement d i s t r i c t ,  and ves ted  the t r i b a l  govern ing  bcdy w ith  c e r t a in  
law en fo rcement cowers under s ta te ~ la w ,  p a r t i c u l a r l y  the pcwer to  p lan  aixd 
implement law enforcem ent programs fo r  the b e n e f i t  o f  t r i b a l  members and 
the power to  employ p erson ne l to  e x e r c i s e  law enforcement powers, in c lu d in g  
the in v e s t ig a t io n  o f  v io l a t i o n s  o f  any o f  the c r im in a l  laws o f  the s ta t e  
occu rr in g  w ith in  the r e s e r v a t io n s .  S e c t io n  285.18 fu r th e r  p rov id es  th a t  
a l l  law enforcem ent p erson nel employed s h a l l  be considered  peace o f f i c e r s  
fo r  a l l  purposes and s h a l l  have the a u t h o r i t y  to  t e a r  arms, make a r r e s t s ,  and 
apply f o r ,  s e r v e ,  and execu te  search  w a rra n ts ,  a r r e s t  w arran ts ,  c a p ia s ,  
and o th er  p rocess  o f  c o u r t ,  w i th in  the r e s e r v a t io n s .  I t  a l s o  r e q u i r e s ,  
however, th a t  a l l  law enforcem ent o f f i c e r s  employed meet c e r t a in  s t a t e

;
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s ta n d a rd s , which a r e  enumerated in  § 943 .13 . In e x e r c i s e  o f  the powers 
d e lega ted  to  i t  by the s t a t e ; the t r ib e  i s ,  o f  co u rse , s u b je c t  to  the- 
s u p e r io r  a u th o r it y  o f  th e  s t a t e .

The q u es t io n  whether th e  t r ib e  may, a p a r t  f r om ^t-ati^-dplpqat-pd pn»^r,«^ 
and in  e x e r c is e _ o f —i t s - s o v e r e i gn a u t h o r i t y , e n ac t  i t s  cwn law and o rd e r  
code , e s t a b l i s h  a t r i b a l  c o u r t  and au th or ize  t r i b a l  p o l i c e  to  en fo rce  
t r i b a l  law depends upon whether the t r i b e  possesses  c r im in a l  j u r i s d i c t i o n ,  
by v_ irtne_of i t s  so v e r e ig n t y ,  c o n c u r re n t ly  w ith  the P u b l i c  Law 280 j u r i s ­
d i c t i o n  e x e r c is e d  by th e  s t a t e .  As you knew, t h i s  o f f i c e  has a lre a d y  
expressed  the view th a t  P u b l i c  Law 280 d id  not d iv e s t  In d ian  t r ib e s  
o f  t h e i r  p a r t  o f  the  p r e v io u s ly - e x i s t in g  concurren t f e d e r a l - t r i b a l  
j u r i s d i c t i o n  but t r a n s fe r r e d  o n ly  f e d e r a l  j u r i s d i c t i o n  to  the s t a t e s .
See  Memorandum o f  the A c t in g  A ss o c ia te  S o l i c i t o r  fo r  In d ian  A f f a i r s ,
J u l y 13. 197.S. S i m i l a r l y ,  in  response to  an analogous q u e s t io n ,  th a t  
o f f i c e  concluded , on A p r i l  11 , 1978, th a t  the Kickapoo T r ib e  o f  Kansas 
r e t a in e d  the power to  e x e r c i s e  c r im in a l  j u r i s d i c t io n  o v e r  In d ia n s  on 
i t s  lands c o n c u r re n t ly  wit-’ ' the  s t a t e  ajid the f e d e r a l  government a f t e r  
passage  o f  the A ct o f  J u r  ̂ 8 , 1940, 54 S t a t .  249, 18 U .S .C .  § 3243, 
which co n fe rred  on the S t a t e  o f  Kansas c r im in a l  j u r i s d i c t i o n  o v e r  o f fe n s e s  
corrcnitted by o r  a g a in s t  Ind ians  on In d ian  r e s e r v a t io n s .

S in c e  you have a g a .n  r a is e d  the q u e s t io n ,  and s in c e  the Department h a s ,  in  
the p a s t ,  taken a p o s i t io n  c o n t ra ry  to  the c u rre n t  one , we w i l l  attem pt to 
address the is su e  in  more d e t a i l .

The e a r l i e r  p o s i t io n  o f  the Department was th a t  P u b l ic  Law 280 v es te d  
e x c lu s iv e  c r im in a l  j u r i s d i c t i o n  in  the s t a t e s ,  and th is  p o s ic '^ n  found 
e x p re ss io n  as  l a t e  as 1970. See the Department's  l e t t e r  on th j  M e t la k a t la  
Amendment to  P u b l ic  Law 280, 84 S t a t .  1358, in  House Report 1545, 91st 
Cong. 2nd Sess ,_  (1 9 7 0 ) .  The Department d id  not always a c t  c o n s i s t e n t ly  
w ith  th a t  p o s i t io n ,  how ever, even p r io r  to  the 1976 memorandum from 
t h i s  o f f i c e .

S e v e r a l  t r i b e s  in  P u b l i c  Law 280 s t a t e s ,  in c lu d in g  the Miccosukee 
T r ib e  in  F lo r id a ,  1/ were c e r t i f i e d  in  1973 as performing law and o rd e r  
fu n c t io n s  f o r  purposes o f  the Onnibus Crime C ontro l and S a fe  S t r e e t s  
A ct o f  1968, 82 S c a t .  197. See  38 Fed. Peg . 13758-13759. Tbe Sem inole  
T r ib e  o f  F lo r id a  was c e r t i f i e d  in  1975. 40 Fed. Peg . 22152.

17 An amendment to  the Miccosukee C o n s t itu t io n  a u th o r iz in g  the Miccosukee 
B u s in ess  Council  to  en ac t  a law and ord er  code was approved by the A ctin g  
Commissioner o f  In d ian  A f f a i r s  on March 31, 1977.



The Departm ent's  former p o s i t io n  was ap p aren tly  f i r s t  enunciated  in  
a l e t t e r ,  dated June  4 , 1954, from A s s is ta n t  S e c r e ta r y  Lewis to  the 
Area D ir e c to r  in  M in n e a p o l is .  That l e t t e r  s t a t e d :

"A lthough th ere  has been no in t e r p r e t a t io n  
o f  the a c t  o f  August 15, 1953 (P u b l ic  Law 
280 -  83d C o n g . ) ,  by the Fed era l  c o u r ts ,  
i t  i s  our v iew  th a t  the a c t ,  by p ro v id in g  
th a t  the  S t a t e  s h a l l  have j u r i s d i c t io n  
over  crim es and o f fe n s e s  committed by o r  
a g a in s t  In d ian s  in  the In d ian  country  
to the same e x te n t  th a t  the S t a t e  has 
j u r i s d i c t i o n  o v e r c r im e s  and o f fe n se s  
committed e lsew here  w ith in  the S t a t e ,  
excep t  as l im it e d  in  S e c t io n  2 ( b ) ,  made 
such j u r i s d i c t i o n  o f  the S t a t e  e x c lu s iv e .
'Die e x te n t  o f  the S t a t e ' s  j u r i s d i c t io n  i s  
f u l l  and complete and perm its  o f  no such 
j u r i s d i c t i o n  by any o th e r  body qavp thp 

^ F e d era l  Government_nnd-subnrdina±e agen c ies  
o fZ tH e _ s ta te  i t s e l f U  The a c t  a l s o  e x p l i c i t l y  
s t a t e s  th a t  the c r im in a l  laws s h a l l  have 
the same fo rce  and e f f e c t  w ith in  In d ian  
oountry  as  th ey  have e lsew here  w ith in  the 
S t a t e .  The e f f e c t  o f  th is  p ro v is io n  c l e a r l y  
i s  to extend both the s u b s ta n t iv e  and p ro ced u ra l  
laws o f  the S t a t e  to  crimes committed by In d ian s .
Thus, S t a t e  law  d e f in e s  not o n ly  the c r im in a l
o f fe n s e s  a g a i r s t  the S t a t e  and the p e n a l t ie s  
t h e r e f o r ,  bu t i t  a l s o  de f in e s  the cou r ts  in which 
and the manner in  which persons accused of  
committing such o f fe n s e s  a re  to  be t r i e d . "
(Emphasis in  o r i g i n a l )

T h a t  v iew  was adhered t o ,  w ith o u t fu r th e r  a n a l y s i s ,  in  l a t e r  documents. 2 /
However, the p o s i t io n  seems never to  have been the s u b je c t  o f  any considered
l e g a l  a n a ly s is  and new appears to  be in con f l i c t  w ith  p r in c ip le s  enunc ia t-ed 
in  re c e n t  d e c is io n s  o f  the Supreme C ourt .

2/ S o l i c i t o r ' s  Opin ion  M-36241, September 22, 1954; Memorandum of the 
S o l i c i t o r ,  February  13, 1961.
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The apparent r a t i o n a l e  o f  the v iew  s e t  fo r th  in  the 1954 l e t t e r  does 
no t , in  f a c t ,  w ithstand  a n a l y s i s .  I l h a t  v iew  appears to  r e s t  e n t i r e l y ,  
on an assumption th a t  the e x e r c is e  o f  t r ib a l  j u r i s d i c t io n  would in  some 
wav l e s s e n -th e -s . t a tes*  j u r i s d ic t io n y  The e x e r c i s e  o f  t r i b a l  j u r i s d i c t i o n ,  
however, would not and could not d ep r ive  the s t a t e s  o f  any j u r i s d i c t i o n .
I t  i s  w e l l  e s t a b l is h e d  th a t  e x e r c i s e  by one so ve re ig n  o f  j u r i s d i c t i o n  
over c r im in a l  o f fe n s e s  i s  not a b ar  to  e x e r c is e  o f  j u r i s d i c t i o n  o v e r  
the same o f f e n s e s  by another s o v e re ig n ,  and i t  i s  new c l e a r  th a t  In d ia n  
t r ib e s  a re  s o v e re ig n s  s e p a r a t e ,  not o n ly  from the s t a t e s ,  b u t  from the 
fed e ra l  government as w e l l . S e e ,  United  S t a t e s  v .  W h ee le r , ( U .S .  Supreme 
Court , No. 76-1629, March 2 2 ,“ 1978) and cases  c i t e d  t h e r e in .  Thus, the 
fa c t  th a t  an In d ian  t r ib e  e x e r c is e d  j u r i s d i c t i o n  o ve r  c e r t a i n  o f fe n se s  
would not a f f e c t  the r i g h t  o f  the s t a t e  to  e x e r c i s e  j u r i s d i c t i o n  over  
the same o f f e n s e s .  The s t a t e  would continue  to  have , w ith in  the t r i b e ' s  
r e s e r v a t io n ,  th a t  j u r i s d i c t i o n  which P u b l ic  law  280 c o n fe r r e d ,  i . e . , 
j u r i s d i c t io n  " t o  the same e x te n t  th a t  such S t a t e  has j u r i s d i c t i o n  
over o f fe n se s  committed e lsew here  w ith in  the S t a t e . "

The u l t im a te  q u e s t io n ,  o f  co u rs e ,  i s  whether the so ve re ig n  power o f  
In d ian  t r i b e s  in  P u b l i c  Law 280 s t a t e s  to  e x e r c is e  c r im in a l  j u r i s d i c t i o n  
over  Ind ians  w ith in  t h e i r  r e s e rv a t io n s  has been withdrawn. The Supreme 
Court h e ld ,  in  O lip h an t v .  Suquamish Ind ian  T r ib e  (No. 76-5729, MarcK 6,
1978), th a t  s o v e re ig n  t r i b a l  powers could be withdrawn e x p r e s s ly  by t r e a t y  
o r  s t a t u t e  o r  by im p l ic a t io n  as a n ecessary  r e s u l t  o f  the dependent s ta tu s  
of Ind ian  t r i b e s .  O lip h an t a t  p . 17; W h ee le r , su p ra , a t  p .  10. In  
W hee ler , the Court held  th a t  the power to  prosecute  members fo r  t r i b a l  
o ffen ses  d id  not f a l l  w i th in  the p a r t  o f  s o v e re ig n ty  which cou ld  be 
l o s t  im p l ic i t ly -  by v i r t u e  o f  dependent s t a t u s .  Wheeler a t  p .  12.
I t  fo l lo w s  then t h a t  ODly_by..express..act..of_jCongEess_may—th is^pcw er 
be term inated .

P u b l ic .  I^aw, 280 -ex p lic i . . t ly _w ith d rew _£ ed era l—j u r i s d i c t i on . . in-Sec tioQ _2 .(c j .  
p£ the ac t ;  i t  d id  n o t ,  however, e x p l i c i t l y  withdraw t r i b a l  j u r i s d i c t i o n .
A w ithdraw al o f  t r i b a l  j u r i s d i c t i o n  by necessary  im p l ic a t io n  might reasonab ly  
be in fe r r e d  i f  continued  t r i b a l  j u r i s d i c t i o n  were in c o n s is te n t  w ith  s t a t e  
j u r i s d i c t i o n .  Y e t ,  as  d iscussed  above , th e re  is  no in h eren t inco n s is t e n c y  
in the co n cu rren t e x e rc i s e  o f  c r im in a l  j u r i s d i c t i o n  by the t r ib e s  and the 
s t a t e s .

Rather than c o n f l i c t i n g  w ith  the C ongress iona l purpose in  c o n fe r r in g  
j u r i s d i c t i o n  on the s t a t e s ,  in  f a c t ,  the estab lishm ent o f  v i a b l e  t r i b a l  
law enforcement systems would fu r th e r  th a t  purpose. The l e g i s l a t i v e  
h is to r y  o f  P u b l ic  Law 280 makes abundantly  c l e a r  th a t  the o v e r r id in g  
in t e n t  o f  Congress was to  overcome the " problem of la w lessn ess  on In d ian



r e s e r v a t io n s  and the absence o f  adequate t r i b a l  i n s t i t u t io n s  fo r  law 
en fo rcem en t ."  Bryan v .  I t a s c a  County, 426 U .S .  373, 379 (1 9 7 6 ) .  3 /
T r ib a l  law en forcement programs—conducted  in  ad d it io n  to ,  o r  in  con ju n c t io n  
w i t F ,  s t a t e  programs would even mort; e f f e c t i v e l y  c a r ry  ou t  the purpose~ot 

s t a t u t e . S in c e  continued t r i b a l  j u r i s d i c t io n  would "riot be in c o n s is t e n t  
with^ and in  f a c t  would f u r t h e r ,  the purpose o f  P u b l ic  Law 280, i t  cannot 
be s a id  th a t  t r i b a l  j u r i s d i c t i o n  was e x p r e s s ly  o r  by n ecessa ry  im p l ic a t io n  
withdrawn by th a t  s t a t u t e .

•
M oreover , c o n s tru c t io n  o f  the j u r i s d i c t io n  conferred  on the s t a t e s  by 
P . L . 280 as e x c lu s iv e  o f  t r i b a l  j u r i s d i c t i o n  would have an in c id e n t a l ,  
bu t not i n s i g n i f i c a n t ,  anomalous r e s u l t  w ith  re sp e c t  to  the d is p a r a te  
treatm ent o f  t r ib e s  in  the "mandatory" s t a t e s  (those  l i s t e d  in  the 
s t a t u t e )  and t r ib e s  in  the "o p t io n a l "  s t a t e s  (o th er  s t a t e s  g ive n  
perm iss ion  to  assume j u r i s d i c t i o n ) .  Congress excepted f rc n  the g ra n t  
o f  j u r i s d i c t i o n  to  the mandatory s t a t e s  those r e s e rv a t io n s  which t h i s  
Department had rep orted  as hav ing  reasonab ly  s a t i s f a c t o r y  law and o rd e r  ' 
systems and which ob jec ted  to  s t a t e  j u r i s d i c t i o n .  4/ (The e f f e c t  o f  
these  e x c e p t io n s ,  o f  co u rse , Vt’as to p rese rv e  the e x is t in g  f e d e r a l - t r i b a l  
j u r i s d i c t i o n a l  scheme.) The o p t io n a l  s t a t e s  were authorized  to  assume 
j u r i s d i c t i o n  w ithout regard  to  the adequacy o f  t r i b a l  law enforcem ent 
system s. I f  the assumption o f  j u r i s d i c t io n  by these o p t io n a l  s t a t e s  
i s  construed as  o u s t in g  t r i b a l  j u r i s d i c t i o n ,  then Congress must b e "se en  
as hav ing  conferred  upon those s t a t e s  the pcwer to  do what i t  d e c l in e d  
to  do i t s e l f  w ith  re s p e c t  to  t r ib e s  in  the mandatory s t a t e s ,  i . e . ,  d isband  
s a t i s f a c t o r y  t r i b a l  law and ord er  programs. I f ,  however, s t a t e  j u r i s d i c t i o n  

' i s  construed  as concurrent w ith  t r i b a l  j u r i s d i c t i o n ,  such an anomolous 
r e s u l t  i s  avo id ed .

In  Bryan v .  I t a s c a  County , su p ra , the Supreme Court construed  the c i v i l  
j u r i s d i c t i o n  p ro v is io n s  of P u b l ic  Law 280, ho ld ing  th a t  these  p ro v is io n s  
d id  not im p l ie d ly  au th or ize  s t a t e  ta x a t io n  o f  Ind ian  p ro p e rty .  The Court 
found th a t  P u b l ic  Law 280 was no t  meant-to-.ef-fect-r.tQ .tal a s s im i la t io n  
o r  to undermine t r i b a l '  governme n ts .  426 U .S .  a t  387-388. The r i g h t  to  
en ac t  and e n fo r c e "c r im in a l  law's a g a in s t  members has always been recogn ized  
as  a fundamental asp ect o f  t r i b a l  se lf -g o ve rn m en t , as the Supreme Court 
has r e c e n t ly  r e a f f irm e d . United  S t a t e s  v .  W heeler , supra a t  p . 8 . The 
removal o f  th is  power would c l e a r l y  have the e f f e c t  o f  undermining t r i b a l  
s e lf -g o v e rn m e n t ,  and such a r e s u l t  should n o t ,  c o n s is t e n t  w ith  the Supreme 
C o u r t 's  in t e r p r e t a t io n  o f  P u b l ic  Law 280 in  Bryan arxl w ith  the 
p r in c ip l e s  enunciated  in  th a t  c a s e ,  be in f e r r e d .

37 See a l s o  S .  Pep. 699, 83rd Cong. 1 st  S e s s .  (1 95 3 ); H ear ings  on H .R .
459, e t  a l . , b e fo re  the Subcomm. on In d ian  A f f a i r s  o f  the douse Ccmm. on 
I n t e r i o r  and In s u la r  A f f a i r s ,  82nd C o n g . ,  2nd S e s s . ,  p . 14 e t  s e q .
(S ta tem en t o f  Rep. D 'E w a r t ) .

4/ S .  Pep . 699, su p ra , note 3, a t  6.
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Another r e c e n t  d e c is io n  o f  the Supreme Count g iv e s  added w e ig h t  to our 
re lu c ta n c e  to  read in to  P u b l ic  Law 280 an implied w ithdraw al o f  t r i b a l  
c r im in a l  j u r i s d i c t i o n .  In  San ta  C la ra  Pueblo v .  M artinez  (No. 76-682,
May 15, 1 978 ) , the Court d e c l in e d  to  find  in  the In d ian  C i v i l  R ig h ts  
A c t ,  25 U .S .C .  §§ 1301-1303, an implied f e d e ra l  remedy beyond the habeas 
corpus remedy prov ided  in  th e  s t a t u t e .  The Court found, in t e r  a l i a , 
th a t  an im plied  remedy, which would c o n s t i tu te  an in t r u s io n  in to  t r i b a l  
s o v e re ig n ty ,  was not pl a i n l y  req u ired  to g iv e  e f f e c t  to  Co n g ress '  o b je c t iv p  
in  the s t a t u t e .  ( S l i p  op in io n  a t  pp. 11-12, 1 5 ) .  In  l i k e  manner, an 
im plied w ithdraw al o f  t r i b a l  c r im in a l  j u r i s d i c t io n ,  a c l e a r  in t r u s io n  
in to  t r i b a l  s o v e re ig n ty ,  i s  not requ ired  to  g iv e  e f f e c t  to  Congress ' 
o b je c t iv e  in  P u b l ic  Law 280.

The r e c e n t  d e c is io n s  o f  the Supreme C ourt , taken to g e th e r ,  in d ic a t e  th a t  
such a fundamental s o v e re ig n  power as  law enforcement a u t h o r i t y  may r o t  
be withdrawn by s t a t u t o r y  im p l ic a t io n  when such an im p l ic a t io n  i s  no t 
necessary  to the o b j e c t i v e  o f  the s t a t u t e .  I  conclude th e re fo re  th a t  the 
Sem inole T r ib e  o f  F lo r id a  r e t a in s  the sovere ign  power to  e n a c t  i t s  own law 
and o rd e r  code , e s t a b l i s h  a t r i b a l  cou rt and au thor ize  t r i b a l  p o l i c e  to 
en fo rce  t r i b a l  law .

The l e t t e r  o f  the A s s is ta n t  S e c r e ta r y  dated June 4, 1954; S o l i c i t o r ' s  
Opinion M-36241, September 22, 1954; and the S o l i c i t o r ' s  Memorandum 
o f  February  13, 1961, a re  o v e rru led  as f a r  as they are  in c o n s is t e n t  
w ith  th is  o p in io n .

LEO M. XR U H IZ
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TO : VERN HURLBERT 
STATE REPRESENTAT IVE  
POUCH V 
JUNEAU . ALASKA 
-99802-

PROMi JUDY O 'B R IE N
Q

GENERAL D E L IV E R Y
HOOPER BAY ALASKA " 
-99604-

|

DEAR VERN HURLBERT,
H I !  THE REASON I ' M  W R IT ING  TO YOU IS  I  DO N 'T  FEEL 

TOO GOOD ABOUT BOOZE AND DRUGS. I  D O N 'T  WANT ANYMORE BOOZE 
AND DRUGS HERE IN  OUR V IL L A G E , BECAUSE I T  HAS TAKEN TWO OF 
OUR STUDENTS ALREADY! SO I  WOULD L IK E  TO LE T  YOU STOP THE 
L IQUOR COMPANY TO Q U IT  SENDING IN  BOOZE TO THE V ILLAG ES  ON 
THE PLANES .

THANK YOU FOR YOUR HELP 
JUDY A . O 'B R IE N
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OuanĈ cl A U*>Lgl - ̂ gC>3 -

t&r>__ouiL _ov.__rc,P

_CC_

^ i k c t l u  Y^vrs



8 c  rtf h  /3t//

H o o p e r  f i y j  Q ( r  

% % 0 ( {

5ta± ^Rip.c-csm./h j / ^

J h t L c h — y L

JjjAtr.ft Uf. flj0.S/0CL_9^0 Sl

_cu.h Lj._ a m _ .rl _ o t /r /f /h f c  J j ) / i  /f t t < p r ? @ f r a < y s e  

Uje w ed  c/oar /?e/p. Thmv Ho, ire hfPh

H ltd m tS L  

A m  A $ .d L f d . ^ . Q P £ r t J L

. t k / f i - t i S -  5 h p  a / w M L t

b/c w ed /Vc/p /

JjhctrJit



. . . . .  . . . . . . . . . . . t o -  •••.   ................
.V.  . . .   ................   . . .  t

boa-^c-

W k < y i---- Ajrtd—X  U J - k H — V-C----y O X /_ ^ j3  eCCct/SX. , ::::::
 iCXclJ.i^f — \f-wr-___\zirL-lp k l  W u i / L d

-K. k y j . 1 1^  k . I ~ k - L S — If -  k j __S^-trud 

 Plo.v> ĵ -io — tfa o p  t- r— Q -X-
 y<jc/ i~o^S 'f'0/s>- A k i f — —7 û€ v:c.<isaKv
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Sec .  04. I t T ^ O .  FORFEITURES. (a) The f o l l o w i n g  a r e  s u b j e c t  t o  

f o r f e i t u r e :
(1 ) a l c o h o l i c  b e v e r a g e s  m an u f a c t u r e d ,  s o l d ,  o f f e r e d  f o r  s a l e

o r  p o s s e s s e d  f o r  s a l e ,  b a r t e r e d  o r  exchanged  f o r  goods and s e r v i c e s  i n
t h i s  s t a t e  i n  v i o l a t i o n  o f  AS 04.11.010j a l c o h o l i c  b e v e r a g e s  s t o c k e d ,

• (i'OZS
warehou s ed ,  o r  o t h e rw i s e  s t o r e d  i n  v i o l a t i o n  o f  AS 04 r21-;(Hr0> a l c o h o l i c
b t v e r a g e s  s o l d  o r  o f f e r e d  f o r  s a l e  i n  an a r e a  whe re  a l o c a l  o p t i o n
e l e c t i o n  h a s  made t h e  s a l e  i l l e g a l i  a l c o h o l i c  b e v e r a g e s  t r a n s p o r t e d  i n t o  

✓
the atace.(aftd— CO persona'-not licensed un'dat~~Ctllb u h u p fcer in vio l-a- 

■fri-on A S 0 4 ,16 ,170 (b-)^

(2 ) m a t e r i a l s  and equ ipmen t  u s e d  i n  t h e  m a n u f a c t u r e ,  s a l e ,  
p o s s e s s i o n  f o r  s a l e ,  b a r t e r  o r  exchange o f  a l c o h o l i c  b e v e r a g e s  f o r  goods

-53- SSSB 239
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and s e r v ic e s  in  t h i s  s t a t e  in  v io l a t io n  of AS 04 .11 .010 ; m a te r ia ls  and 

equipment used in  the s to ck in g , warehousing, or s to rage  o f  a l c o h o l ic
04-<3-o3 S

beverages in  v i o l a t i o n  of AS &4t 21 70rid; m a te r ia ls  and equipment used in  

the s a le  or  o f f e r in g  fo r  s a le  of an a l c o h o l i c  beverage in  an area  where 

a lo c a l  op t ion  e l e c t io n  has made the s a le  i l l e g a l ;

(3 )  a i r c r a f t ,  v e h ic l e s ,  or v e s s e ls  used to t r a n s p o r t ,  or 

f a c i l i t a t e  the t r a n s p o r ta t io n  of

(A) a l c o h o l ic  beverages manufactured, so ld , o f fe red  fo r  

s a le  or possessed fo r  s a l e ,  b a r te red  or exchanged fo r  goods and 

s e r v ic e s  in  th is  s t a t e  in  v io l a t io n  o f  AS 04 .11 .010 ;

(B ) p roperty  stocked , warehoused, or otherw ise  s to red  in
o4- it

v io l a t i o n  o f  AS Q4,4El i -066;

(C ) a l c o h o l ic  beverages so ld  or  o ffe red  fo r  s a le  in  an 

area  where a lo c a l  option  e l e c t io n  hao made these s a le s  i l l e g a l ;

(4 )  a l c o h o l i c  beverages found on l ic e n s e d  premises which do 

not bear f e d e r a l  e x c is e  stamps.

(b ) P ro p er ty  su b jec t  to f o r f e i t u r e  under th is  s e c t io n  may be 

a c t u a l l y  or c o n s t r u c t iv e ly  se ized  under an order issued by the su p er io r  

court upon a showing of probable cause th a t  the property  is  su b jec t  to 

f o r f e i t u r e  under th is  s e c t io n .  C o n stru ct ive  s e izu re  is  e f f e c te d  upon 

p ost in g  a s igned  n o t ic e  of Meizure on the item to be f o r f e i t e d ,  's t a t in g  

the v io l a t io n  and the date and p lace  o f  s e iz u r e .  Se izure  w i t !  it a 

court order may be made i f

(1 )  the se izu re  i s  in c id e n t  to a v a l id  a r r e s t  or sea rch ;

(2 ) the property  su b ject  to  se izu re  is  the su b jec t  o f  a p r io r

Judgment in  favor  o f  the s t a t e ;  or

(3 )  th ere  is  probable cause to b e l i e v e  th at the p roperty  i s  

su b jec t  to f o r f e i t u r e  under (a )  of th is  s e c t io n ;  property  se ized  under 

th is  paragraph may not be held  over 48 hours or u n t i l  an order o f  f o r -

-5 4 -  SSSB 239
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f e i t u r e  i s  issued  by the  c o u r t ,  whichever i s  e a r l i e r .  ;

( c )  W ith in  30 days o f  a s e izu re  under th is  s e c t io n  th e  Department 

o f  Law s h a l l  make reaso n ab le  e f f o r t s  to  a s c e r ta in  the id e n t i t y  and 

whereabouts of any person h o ld in g  an in t e r e s t  or an a ss ig n ee  o f  a person 

h o ld in g  an in t e r e s t  in  the p ro p erty  se ized , in c lu d in g  a r i g h t  to  posses­

s io n ,  a l i e n ,  m ortgage, or  c o n d it io n a l  sa le s  c o n t ra c t .  The Department 

o f  Law s h a l l  n o t i f y  any person asce r ta in ed  to have an in t e r e s t  in  prop­

e r t y  se ized  of the impending f o r f e i t u r e ,  and b efore  f o r f e i t u r e  the 

Department of Law s h a l l  p u b l is h ,  once a week fo r  four c o n secu t iv e  c a le n ­

dar weeks, a n o t ic e  o f  the impending f o r f e i t u r e  in  a newspaper of 

ge n e ra l  c i r c u l a t io n  in  the  j u d i c i a l  d i s t r i c t  in  which the se iz u re  was 

made, or i f  no newspaper i s  published in  th a t  j u d i c i a l  d i s t r i c t ,  i n  a 

newspaper published in  th e  s t a t e  and d is t r ib u te d  in  th a t  j u d i c i a l  d is ­

t r i c t .

(d ) P roperty  s u b je c t  to f o r f e i t u r e  under (a )  o f  th is  s e c t io n  may 

be f o r f e i t e d   ̂ | -i,'?

(1 ) upon c o n v ic t io n  o f  a person under AS 0 4 .1 1 ,0 10 , 
o 4  ’/s'

or AS

(2 )  upon judgment by the sup er io r  court  in  a proceed ing in  

rem th at the p roperty  was used in  a manner s u b jec t in g  i t  to f o r f e i t u r e  

under (a )  of th is  s e c t io n .

(o )  The owner of p rop erty  su b jec t  to f o r f e i t u r e  under (a )  o f  th is  

s e c t io n  is  e n t i t l e d  to r e l i e f  from the f o r f e i t u r e  in  the nature  of 

rem iss ion  o f  the f o r f e i t u r e  i f  in  an a c t io n  under (d) o f  th is  s e c t io n  

the owner shows t h r t  he was not a party  to the v io l a t io n  and had no 

a c tu a l  knowledge th a t  the p roperty  was used or was to be used in  v i o l a ­

t io n  of the law .

( f )  A person , o ther  than the owner, h o ld ing  c r  the a ss ign ee  o f  a 

l i e n ,  mortgage, c o n d i t io n a l  s a le s  con trac t  on, or the r ig h t  to posses-

-5 5 - S.< JB  239



a io n  to  p ro p erty  su b jec t  to f o r f e i t u r e  under (a )  of th is  s e c t io n  is "  

e n t i t l e d  to  r e l i e f  from the f o r f e i t u r e  in  the nature o f  rem iss ion  o f  the 

f o r f e i t u r e  i f  in  an a c t io n  under (d ) of th is  s e c t io n  the person shows 

th a t  he was not a p a r ty  to  the v i o l a t i o n  s u b jec t in g  the p roperty  to  

f o r f e i t u r e  and had no a c tu a l  knowledge th a t  the p roperty  was used or was 

to  be used in  v io l a t io n  o f  the law .

(g )  I t  i s  no defense in  an in  rem f o r f e i t u r e  a c t io n  brought by the 

Department o f  Law under ( d ) ( 2 )  o f  th is  s e c t io n  th a t  a c r im in a l  proceed ­

in g  i s  pending or has r e s u l te d  in  c o n v ic t io n  or a c q u i t t a l  o f  a person 

charged w ith  v i o l a t i n g  AS 0 4 .1 1 .0 1 0 , AS—0 4 .t0 .1 9 d , or AS 04r £ i .0 0 Q .

(h )  A bona f id e  w h o le s a le r 's  b i l l  o f  lad in g  d e sc r ib in g  the pro ­

p e r ty  may be a sse r te d  in  defense to  f o r f e i t u r e  of property  s u b je c t  to 

f o r f e i t u r e  under ( a ) (4 )  o f  th is  s e c t io n .

( i )  P ro p er ty  f o r f e i t e d  under th is  s e c t io n  s h a l l  be p laced  in  the 

custody o f  the commissioner o f  p u b l ic  s a f e t y  fo r  d is p o s i t io n  acco rd in g  

to an order entered  by the c o u r t .  The court s h a l l  order destroyed  any 

p ro p erty  f o r f e i t e d  under th is  s e c t io n  which i s  harmful to the p u b l i c .  

Other p rop erty  s h a l l  be ordered so ld  and the proceeds used fo r  payment 

of expenses o f  the proceedings fo r  f o r f e i t u r e  and s a le ,  in c lu d in g

expenses o f  s e iz u r e ,  custody and court  c o s t s .  The remainder o f  the
•

proceeds s h a l l  be deposited  in  the ge n e ra l  fund.



§ 04.10.095 A l c o h o l ic  B e v e r a g e s § 04.10.146

intoxicating liquor fo r the preceding year were less than $5,000 the club 
license fee is $200. For purposes o f this section the term "member”  as 
i t  applies to patriotic organizations includes m ilita ry personnel on active 
duty in uniform  upon special occasions. (§ 35-4-21(D) A C LA 1949; am § 2 
ch 131 SLA 1957; am § 2 ch 197 SLA 1959; am § 1 ch 9 SLA 1960; am 
§ 1 ch 32 SLA 1977)

E f fe c t  o f  a m e n d m e n t . —  T h e  197 7  
am en d m en t added  th e  th i rd  sen ten ce .

Sec. 04.10.095. W inery license. The holder o f a w inery license may 
operate a w inery where wine may be produced, prepared and bottled or 
barreled fo r sale. The holder o f a w inery license may sell wine to any 
person holding a license authorizing the sale o f wine. The holder o f a 
w inery license may also sell wine produced by him on his licensed 
premises fo r consumption on or o f f his licensed premises. The w inery 
license fee is $100. (§ 2 ch 41 SLA 1976)

Sec. 04.10.139. Community liq u o r licenses. The holder o f a 
community liquor license must be a f irs t o r second class city. A city 
which has w ith in its municipal boundaries a liquor license coming under 
§ 20(a) or (g) o f this chapter and issued to a private person w ith in the 
city before June 1, 1970 is not eligible fo r a community liquor license, 
except tha t a c ity having held a liquor license through a local corporation 
or otherwise before June 1, 1970 is eligible fo r the license. Community 
liquor licenses issued under this section are restricted to the types o f 
licenses authorized under § 20(a) and (g) o f this chapter. This section 
does not change the provisions o f § 430 o f this chapter providing fo r 
local option elections. (§ 8 ch 108 SLA 1971; am § 2 ch 127 SLA 1974)

E f fe c t  o f  a m e n d m e n t . —  T h e  1974  L e g is la t iv e  c o m m it te e  r e p o r t .  —  F o r
am en dm en t in s e rte d  " f i r s t  o r  second  c la s s "  re p o r t  on  ch . 127 , S L A  1 974  (S C S H B  8 1 7  am  
in th e  f i r s t  s en ten ce  and  d e le te d  " o f  a n y  S ), see  1 9 7 4  H o u s e  J o u rn a l,  p. 6 5 7 . 
c la s s ”  fo l lo w in g  “ c it y "  once  in  th a t 
sen ten ce  and  tw ice  in th e  second  sen ten ce .

Sec. 04.10.146. Pub license. The holder o f a pub license may sell beer 
and wine fo r consumption a t a designated location on the premises o f a 
campus o f an accredited university or college. Only one pub license may 
be issued fo r each university or college campus in the state and then only 
upon the approval o f the governing body o f the university or college. The 
pub license is subject to the applicable provisions o f this title  and the 
regulations promulgated under i t  governing the control and sale o f 
alcoholic beverages. The annual fee fo r a pub license is $300. In this 
section, an "accredited university or college”  means a college or 
university accredited by the Northwest Association o f Secondary and 
H igher Schools. (§ 4 ch 139 SLA 1974)

205



§ 04.10.250 Alaska Statutes § 04.10.260

A p r i l 25, I960, shall be renewed irrespective o f th is ra tio , unless 
the app lica tion is denied fo r reason other than th a t contained in 
th is section. (§ 35-4-13 A C LA  1949; am § 1 ch 131 S LA  1953; am 
§ 2 ch 131 SLA  1957; am § 2 ch 197 SLA 1959; am § 4 ch 183 SLA 
1960)

" • ' T r a n s f e r a b i l i t y  o f  l i q u o r  li c e n s e s . —  t r a n s f e r  o f  a  l i q u o r  li c e n s e  f r o m  a  d e -
L i q u o r  li c e n s e s , in  a b s e n c e  o f  a  s t a t -  c e d e n t  t o  h is  e s t a t e  b y  o p e r a t i o n  o f
u te  p e rm i t t i n g  t r a n s f e r ,  a r e  r o t  la w .  In  r e  A p p l i c a t i o n  o f  H a r r i s ,  15
t r a n s f e r a b le ,  e i t h e r  v o lu n t a r i l y  o r  in -  A la s k a  2 5 0  ( 1 9 5 4 ) .
v o lu n t a r i l y .  I n  r e  A p p l i c a t i o n  o f  H a r -  A s  lic e n s e  e x p i r e s  w i th  li c e n s e e .—
r i s ,  1 5  A la s k a  2 5 0  ( 1 9 5 4 ) .  A  lic e n s e , b e in g  a  p e r s o n a l p r i v i le g e ,

S e c t io n  a p p l i e s  t o  v o lu n t a r y  i n t e r  e x p i r e s  w i t h  th e  l i c e n s e e . In  r e  A p -
v iv o s  t r a n s f e r .  —  T h e  a p p l i c a t io n  o f  p l i c a t io n  o f  H a r r i s ,  1 5  A la s k a  2 5 0
th is  s e c t io n  a n d  A S  0 4 .1 0 .3 3 0  is  r e -  ( 1 9 5 4 ) .
s t r i c t e d  to  a  v o lu n t a r y  i n t e r  v iv o s  A  l i q u o r  lic e n s e  is  n o t  a p r o p e r t y
t r a n s f e r .  I n  r e  A p p l i c a t i o n  o f  H a r r i s ,  r i g h t  b u t m e r e ly  a  o c r s n n a l p r i v i le g e .
1 5  A la s k a  2 5 0  ( 1 9 5 4 ) .  19G 7 O p . A t t ’y  G e n ., N o .  4 .

A n d  n o t  t o  t r a n s f e r  b y  o p e r a t i o n  A n d , a a  s u c h , it is  n o t  s u b je c t  t o
o f  la w .— T h i s  s e c t io n  d o e s  n o t  a b r o -  a t t a c h m e n t  o r  e x e c u t io n .  19G 7 O p .
g a t e  th e  g e n e r a l  r u le  a n d  p e rm i t  th e  A t t ’y  G e n . ,  N o . 4 .

Sec. 04.10.250. L im ita tio n  on number o f beverage dispensary 
licenses.

Repealed by § 1 ch 40 SLA 1970.
E d i t o r ’ s  n o t e .— T h e  r e p e a le d  s e c t io n  S L A  1 9 5 7 ;  § 2 , ch  1 9 7 , S L A  1 9 5 9 ;

d e r iv e d  f r o m  § 3 5 - 4 - 1 3  A C L A  1 9 4 9 ;  § 4 , c h . 1 8 3 , S L A  1 9 6 0 .
§ 1 , c h . 1 3 1 , S L A  1 9 5 3 ;  § 2 , c h . 1 3 1 ,

Sec. 04.10.255. Regulations against monopolies. The board shall 
adopt regu lations wh ich p roh ib it the fo rm ation o f monopolies o f 
alcoholic beverage dispensary and re ta il liquo r store licenses and 
shall by regu la tion define "monopoly,”  as used in th is section. (§ 10 
ch 108 SLA 1971) y

\
Sec. 04.10.260. Licensing to encourage tou ris t trade, (a) The 

board may, in its d iscretion, approve the issuance o r tra n s fe r o f 
a license w ith o u t regard to the quota provisions o f §§ 210— 290 o f 
th is chapter when i t  appears th a t the issuance o r tra n s fe r w ill 
encourage the construction or improvement o f a hotel, motel, re­
so rt o r s im ila r business related to the to u ris t trade hav ing a m in i­
mum accommodation o f 10 rooms and a d in ing fa c ility . The d in ing 
fa c ility  requ irement may be waived i f  the m a jo r ity  o f rooms have 
kitchen fac ilitie s .

(b) The accommodations and d in ing fac ilitie s provis ions in (a) 
o f th is section are not applicable i f  the fa c ility  fo r wh ich a license 
is sought is an a irp o rt te rm ina l otherw ise meeting the requ ire­
ments o f th is section. (§ 35-4-13 AC LA  1949; am § 1 ch 131 SLA 
1953; am § 2 ch 131 SLA  1957; am § 2 ch 197 SLA 1959; am § 4 
ch 183 SLA 1960; am § 3 ch 108 SLA 1971; am § 1 ch 196 SLA 
1972)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 7 1  lc t e d  " i n t o  a n  a r e a  o u t s id e  a n  in c o r -  
a m e n d m c n t ,  in  s u b s e c t io n  ( a ) ,  d e -  p o r a t e d  m u n i c ip a l i t y "  f o l lo w i n g  " l i -

18
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§ 04.10.270

^  ■U-Wf *

A l c o h o l i c  B e v e r a g e s

c e n s e "  in  th e  f i r s t  s e n t e n c e , s u b s t i ­
tu t e d  “ w h e n ”  f o r  “ w h e r e "  in  t h a t  s e n ­
te n c e , a n d  a d d e d  “ a n d  a  d in in g  f a c i l ­
i t y "  a t  t h e  e n d  t h e r e o f .  T h e  a m e n d ­

m e n t  a ls o  a d d e d  th e  s e c o n d  s e n te n c e  
in  s u b s e c t io n  ( a ) .

T h e  1 9 7 2  a m e n d m e n t  a d d e d  s u b s e c ­
t i o n  ( b ) .

Sec. 04.10.270. Hearing on protest o f local govern ing body. An 
application fo r a trans fe r, renewal o r new license com ing from  
w ith in  an incorporated m un ic ipa lity  shall be transm itted d ire c tly  to 
the board and need not bear a recommendation o f the govern ing 
body o f the m un ic ipa lity . Upon deciding to approve an application, 
the board shall tra nsm it w r itte n  notice o f its  in ten t to approve 
the trans fe r, renewal o r new license requested to the c ity  govern ing 
body, i f  the application is fo r premises w ith in  an incorporated c ity , 
or to the borough assembly, i f  the application is fo r premises w ith in  
the area o f an organized borough outside the boundaries o f an 
incorporated city. I f  the local govern ing body wishes to pro test 
approval, i t  shall fu rn ish  the board w ith  a notice o f protest w ith in  
30 days o f receipt o f the board notice o f in ten t to approve the 
application. Upon receipt o f a protest by the local govern ing body, 
the board may not take final action on the application un til i t  has 
provided fo r a hearing on the protest in accordance w ith  the re­
quirements o f the Adm in is tra tive  Procedure A c t (AS 44.62). (§35- 
4-13 AC LA  1949; am § 1 ch 131 SLA 1953; am § 2 ch 131 SLA 
1957; am § 2 ch 197 SLA 1959; am § 4 ch 183 SLA 1960; am § 1 ch
93 SLA 1969; am § 4 ch 108 SLA 1971) . v

E f fe c t  o f  a m e n d m e n t s . —  T h e  1 9 7 1  4 7 2  ( 1 9 4 5 ) ;  A p p l ic a t i o n  o f  W a k e f i e ld ,  
a m e n d m e n t  r e w r o t e  t h i s  s e c t io n  n s  1 0  A la s k a  5 9 9  ( 1 9 4 5 ) ;  In  r e  K n y o ,  11
p r e v i o u s ly  am e n d e d  in  19(59 . A ln s k n  55(5 ( 1 9 4 8 ) ;  I n  r e  M a r t i n ’ s R e -

F o r m e r  la w  c o n s t ru e d .— S e e  I n  r e  t a i l  L i q u o r  L ic e n s e  N o .  1 5 1 7 ,
A la s k a  L a b o r  T r a d e s  A s s ’ n , 1 0  A la s k a  A la s k a  2 2 5  ( 1 9 5 4 ) .

15

Sec. 04.10.280. Hearing on application; re fund o f fees. A t the 
tim e set fo r the hearing, the board shall consider the application 
and any protests tha t may be filed against it, and shall hear the ap­
p lican t or others appearing in connection w ith  the matte r, and give 
judgm en t upon the application. I f  the application is rejected, the 
board shall re fund the application fee less the sum o f $25. No l i­
cense fee may be refunded a fte r the license has been issued. (§ 
35-4-13 AC LA  1949; am § 1 ch 131 SLA 1953; am § 2 ch 131 SLA 
1957; am § 2 ch 197 SLA 1959; am § 4 ch 183 SLA 1960)

C r o s s  r e f e r e n c e .— A s  t o  r e f u n d s ,  s e e  q u e s t io n . I n  r e  A ln s k n  L n b o r  T r a d e s  
n o te  t o  A S  0 4 .1 0 .1 0 0 .  A s s ’ n , 1 0  A ln s k n  4 7 2  ( 1 9 4 5 ) .

D i s c r e t io n .— T h n t  la w f u l  a n d  s o u n d , Q u o te d  in  A p p l ic a t i o n  o f  L .B .  &  W . 
n n d  n o t  a r b i t r a r y ,  d is c r e t i o n  m u s t  b e  4 2 1 7 ,  10  A ln s k n  2 7 7 ,  2 3 8  F .2 d  1 0 3  
e x e r c is e d  in  g r n n t i n g  o v  r e f u s i n g  l i -  ( 9 t h  C i r .  1 9 5 G ) . 
c e n s e s  u n d e r  t h i s  s e c t io n  is  b e y o n d

^cc. 04.10.290. Posting o f license. The licensee shall post the l i­
cense conspicuously in his place o f business, so th a t anyone ente r­
ing the premises may easily read it. (§ 35-4-13 ACLA 1949; am §
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§ 04.10.430 - Alaska Statutes Supplement § 04.10.430

s e c u r ity  in te re s t  b y  v ir tu e  o f  a  w r it te n  
a g re em en t , w hich d ire c ted  th e  b a n k  to  
re ta in  th e  ex ecu ted  t r a n s f e r  a p p lic a t io n  
u n ti l b u y e r  d e fa u lt , i t  w as  th e  r ig h t  to  
p e tition  w h ich  th e  p a rt ie s  in tend ed  to  s e rv e  
a s  a  s e c u r ity  in t e r e s t  Q ueen  o f  N . ,  In c . v . 
L e g ru e , S u p . C t  O p . N o . 1 6 7 0  (F i le  N o . 
3 5 1 2 ), 5 8 2  P .2 d  144  (1 9 7 8 ) .

A u tb < y ity  o f  c o u r t  to  d e c la re  e q u ita b le  
lie n  a n d  t r a n s f e r  lic e n s e  to  p re s e rv e  
a sse ts . —  W h e re  th e  t r ia l c o u r t  fo u n d  th a t  
a  c re d ito r  had  a  s e c u r ity  in te re s t  ir. a  liq u o r  
lic en se  in th e  n a tu re  o f  an  e q u ita b le  lien  
w h ich  w a s  e n fo rc e a b le  a g a in s t  th e  d e b to rs  
and  s u b je c t to  fo re c lo s u re , and  o rd e re d  th e

t r a n s fe r  o f  th e  lic en se , n o t in g  th a t  the 
m a t te r  w as  o f  som e  u rg e n c y  b ecau se  th e  
licen se  w as  b y  A S  0 4 .1 0 .3 5 0 (b ) re q u ire d  to  
be  ex e rc is ed  f o r  3 0  d a y s  p e r y e a r ,  u n d e r  its  
g e n e ra l e q u ity  p ow e rs  th e  c o u r t  h ad  the  
a u th o r i ty  to 'd e c la re  a n  e q u ita b le  lien  an d  to  
o rd e r  th e  t r a n s f e r  o f  th e  lic en se , b u t o n ly  
in s o fa r  a s  i t  w as  n e c e s s a ry  to  p re s e rv e  the  
a s s e t  and  th e  e q u ita b le  lien  s h o u ld  n o t  h a v e  
o p e ra te d  b e y on d  th e  s ta tu t o r y  m in im um  
n u m b e r o f  d a y s  in  o rd e r  to  p re v e n t its  
la p s e . Q ueen  o f  N ., In c . v . L e g ru e , S u p . C t  
O p . N o . 1 6 7 0  (F i le  N o . 3 5 1 2 ), 5 8 2  P .2 d  144 
(1 9 7 8 ) .

Article 5. Local Option Election.
S e c t io n
43 0 . E le c t io n  in  in c o rp o ra te d  c it ie s  V . /
4 4 0 . C on sen t o f  re s id en ts  o u ts id e  in - 

con>orated  c ities

Sec. 04.10.430. Election in incorporated cities, (a) Whenever 35 per 
cent o f the tota l number o f voters a t the last general municipal election 
held in an incorporated city petition the city council to do so the city 
council shall place upon a separate ballot a t the next municipal election
the fo llow ing question: "For the sale o f intoxicating liq u o rs ................
............... ’’ (yes or no). The regular election officers shall canvass the
ballots and report the results to the city clerk, who shall publish the 
results. If, upon receipt o f the certificate o f election, the city clerk finds 
that a majority o f the voters are against the sale o f intoxicating liquor 
in the incorporated city, notice thereof shall be forwarded to the board 
and applications fo r licenses w ithin the city shall thereafter be denied 
and no fu rthe r licenses shall be issued in the city fo r a period o f one year, 
nor may the board issue a new beverage dispensary or reta il license fo r 
premises located w ith in five miles o f the city. I f  a majority o f the voters 
a t a subsequent election conducted fo r the purpose and in accordance 
w ith these provisions favor the sale o f intoxicating liquor in the city, the 
board shall, upon application, issue the number and type and license to 
the same or other premises within the city as were in existence on the 
date o f last election, at which a majority o f the voters prohibited the sale 
o f intoxicating liquor. P rio rity shall be given those applicants who were 
licensees and whose licenses were not reissued by reason o f the last 
election conducted under the provisions o f this title. The board shall 
issue the license notwithstanding any resulting restrictions which arose 
subsequent to the prohibiting election.

(b) No license may be suspended under the provisions o f this section 
du iing the year fo r which i t  was issued except fo r cause.

(c) I f  the petition fo r a local option election is fo r a community liquor 
license under § 139 o f this chapter, the board is precluded from issuing
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additional new licenses o f any other type w ith in the boundaries o f the 
city opting fo r the community liquor license. This section does not a ffect 
the provisions o f § 260 o f this chapter, or liquor licenses issued before 
September 10, 1972.

(d) A new license or perm it fo r the sale o f intoxicating liquor may not 
be issued w ith in an incorporated city in which, on June 19,1976 there is 
no licensed premise unless the city council has f irs t conducted a local 
option referendum election on the sale o f intoxicating liquor w ith in the 
c ity as provided in (a) o f this section. (§ 354-17(A) ACLA 1949; am § 2 
ch 131 SLA 1957; am § 2 ch 197 S IA  1959; am § 2 ch 117 SLA 1972; am 
§ 6 ch 53 SLA 1973; am § 6 ch 184 SLA 1976)

E f fe c t  o f  am e n d m e n t* . e x e rc is e  o f  p o w e r  b y  c ity . —  T h e  lo c a l
T h e  197 3  am en d m en t d e le te d  " o r  to w n "  o p tion  e le c tion  in  th e  c ity  o f  O u z in k ie  u n d e r 

fo l lo w in g  “ c i t y "  th ro u g h o u t  su b se c tio n s  (a ) th is  sec tion  to  d e te rm in e  i f  th e  c ity  w ou ld  
th ro u g h  (c ) . be " w e t "  o r  " d r y "  w a s  a  le g a l e x e rc is e  o f

T h e  1 9 7 6  am endm en t , e f fe c t iv e  J u n e  19 , p ow e r b y  th e  c ity  and  th e r e fo re  the  
1 9 7 6 , added  su b se c tion  (d ). A lc oh o lic  B e v e ra g e  C o n t ro l B o a rd  o f

L e g is la t iv e  c o m m it te e  r e p o r t s .  —  F o r  A la s k a  c o u ld  p ro p e r ly  o rd e r  th e  c lo s u re  o f  
r e p o r t  on  ch . 5 3 , S L A  1973  (C S H B  3 8 2 ) , see  th e  p la i n t i f f s  s to re . R u d ic k  v . A lc oh o lic  
1 9 7 3  H o u s e  J o u r n a l,  pp . 7 9 3 , 8 8 5 . F o r  B e v e ra g e  C o n t ro l B o a rd , S u p e r io r  C o u r t , 
re p o r t  on  ch . 1 8 4 , S L A  197 6  (S C S  C S H B  2 4 6  3 rd  J u d . D is t . ,  C .A . 7 2 -6 3 8  (1 9 7 2 ) . 
am  S ), see  1 9 7 6  H o u s e  J o u rn a l,  p. 9 4 4 . S ta te d  in P e te r  v . S ta te , S u p . C t. O p . N o .

L o c a l o p t io n  e le c t io n  h e ld  le g a l 1 1 1 2  (F i le  N o . 2 1 8 5 ), 531  P .2 d  1 26 3  (1 9 7 5 ).
*, V.

Sec. 04.10.440. Consent o f residents outside incorporated cities. No 
new license fo r the sale o f intoxicating liquor may be issued under this 
title  in areas outside incorporated cities unless a petition containing 
signatures o f a majority o f the bona fide residents residing w ith in one 
mile o f the place where intoxicating liquor is to be sold, and over the age 
o f 19 years, is filed w ith the board asking tha t a license be issued within 
the said area. The board may not require the petition fo r a reissuance 
o f the license. (§ 354-17(B) ACLA 1949; am § 1 ch 16 SLA 1951; am § 3 
ch 131 SLA 1953; am § 2 ch 131 SLA 1957; am § 2 ch 197 SLA 1959; am 
§ 2 ch 245 SLA 1970; am § 7 ch 53 SLA 1973)

§ 04.10.440 Alcoholic Beverages § 04.10.440

C ro s s  re fe r e n c e . —  A s to  pub lic  a p p ro v a l L e g is la t iv e  c o m m it te e  re p o r t ,
f o r  lic en se s  in rem o te  n re a s , s e e  A S  F o r  re p o r t  on  ch . 5 3 , S L A  1 973  (C S H B
0 4 .1 0 .3 1 0 . 3 8 2 ), see  1 9 7 3  H o u se  J o u rn a l,  pp . 7 9 3 , 8 85 .

E f fe c t  o f  n m e n d m en L  
T he  1 9 7 3  am en dm en t d e le te d  " o r  tow n s "  

fo l lo w in g  " in c o rp o ra te d  c it ie s "  in th e  f i r s t  
s en tence .

Chapter 15. Regulation o f  Sales and Distribution.
S e c t io n  S e c t io n
10. H o u r s  o f  s a le  65 . D r iv e r ’s  lic en se  as  p r o o f  o f  a g e
2 0 . R e s t r ic t io n s  on  s a le  o r  d isp o s it ion  o f  7 0 . M un ic ip a l re g u lu tionB

liq u o r  8 5 . C re d it  s a le s  o f  in to x ic a t in g  b e v e ra g e s
63 . [R e p e a le d ]
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A n d  t h e r e  is  n o  r e q u i r e m e n t  o f  
f o r m a l  a c c u s a t io n  o r  h e a r in g  —  T h e  
b o a rd  is  n o t  r e q u i r e d  b y  th e  A d m in ­
i s t r a t i v e  P r o c e d u r e  A c t  t o  f i le  a f o r ­
m a ) a c c u s a t io n  o r  to  h o ld  a  f o r m a l  
h e a r in g  b e fo r e  th e  p o w e r  t o  r e v o k e  o r 
s u s p e n d  a  l i q u o r  lic e n s e  c a n  be  e x e r ­
c is e d . 1 9 6 3  O p . A t t ' y  G e n . ,  N o .  1 0 .

A l i q u o r  lic e n s e e  is  n o t  e n t i t le d  to  
a  f o r m a l  a c c u s a t io n  a n d  h e a r in g  by 
th e  b o a rd  b e fo r e  h is  li c e n s e  c a n  be 
s u s p e n d e d  o r  r e v o k e d  u n d e r  th is  sec  
t io n  o n  th e  g r o u n d  t h a t  “ a  c a s e  o f  r e ­
in s t a t e m e n t  o r  r e d u c t i o n  o f  p e n a l t y "  
is  in v o lv e d  u n d e r  A S  4 4 . 6 2 . 3 3 0 ( d ) .  
1 9 6 3  O p : A t t ’ y  G e n ., N o .  1 0 .

T h e  a c c u s a t io n  a n d  h e a r in g  p r o c e ­
d u re  s e t  f o r t h  in  th e  A d m in i s t r a t i v e  
P r o c e d u r e  A c t is  n o t a p p l i c a b le  t o  th e  
s u s p e n s io n  o r  r e v o c a t io n  o f  li q u o i  l i ­
c e n s e s  b y  th e  A lc o h o l ic  B e v e r a g '  
C o n t r o l  B o a r d  a f t e r  a c o n v ic t io n  o f  i 
l ic e n s e e  o f  c e r t a i n  o f f e n s e s  a s  se t 
f o r t h  in  s u b s e c t io n  ( b )  1 9 6 3  O p
A t t ’ y  G e n . ,  N o .  1 0 .

S in c e  s u s p e n s io n  o r  r e v o c a t io n  is  a 
s t a t u t o r y  p e n a lt y  w i th in  A S  4 4 .6 2 .3 3 0  
( d ) ( 3 ) . — T h e  p r o v is io n s  o f  th is  s ec ­
t io n  a u t h o r i z i n g  th e  s u s p e n s io n  n r 
r e v o c a t io n  o f  th e  l i q u o r  lic e n s e  u p on  
c o n v ic t io n  b y  a  lic e n s e e  o f  c e r t a i n  o f ­
fe n s e s  f a l l  c le a r l y  w i t h in  th e  s c o p e  
o f  A S  4 4 . 6 2 . 3 3 0 ( d M 3 )  u s  a s t a t u t o r y  
p e n a lt y  p r o v is io n  r e la t i n g  to  th e  
s u s p e n s io n  a n d  r e v o c a t io n  o f  lic e n s e s  
1 9 6 3  O p . A t t ’ y  G e n ., N o .  1 0 .

T h e  s u s p e n s io n  a n d  r e v o c a t io n  o f  
l i q u o r  lic e n s e s  b y  th e  A lc o h o l ic  B e v ­
e r a g e  C o n t r o l  B o a r d  u n d e r  t h i s  s e c ­
t io n  iu c le n r ly  e x e m p te d  b y  A S  4 4 ,6 2 . 
3 3 0 ( d )  f r o m  a r c a u i r e m e n t  o f  f i l i n g  
a  f o r m a l  a c c u s a t io n  fo l lo w e d  by o 
f o r m a l  h e a r in g .  1 9 6 3  O p . A t t ’ y  G e n ., 
N o  10

C a u s e s  f o r  r e v o c a t i o n .— W h e r e  th e  
c a u s e s  f o r  r e v o c a t io n  a r e  e n u m e ra t e d

b y  s t a t u t e  a  l i c e n s e  m c .y  b e  r e v o k e d  
f o r  th e s e  c a u s e s  o n ly ,  u n le s s  th e  s t a t ­
u te  a ls o  a u t h o r i z e s  a  r e v o c a t i o n  f o r  
o t h e r  g o o d  a n d  s u f f i c ie n t  c a u s e . I n  r e  
M a r t in ' s  R e t a i l  L i q u o r  L ic e n s e ,  N o .  
1 5 1 7 , 1 5  A la s k a  1 7 1  ( 1 9 5 4 ) .

B o a r d  s h o u ld  c o n s id e r  s t a t e m e n t s  
o f f e r e d  b y  lic e n s e e  in m i t i g a t i o n  o f  
p e n a lt i e s .— A s  a  m a t t e r  o f  p r a c t i c e ,  
th e  A lc o h o l ic  B e v e r a g e  C o n t r o l  B o a r d  
s h o u ld  c o n s id e i  a n y  s t a t e m e n t  o f f e r e d  
by  th e  lic e n s e e  in  m i t i g a t i o n  o t  th e  
p e n a lt i e s  p r e s c r ib e d  by  th is  s e c t io n . 
1 9 6 3  O p . A t t ’y  G e n . ,  N o .  1 0 .

B u i th e y  m a y  be c o n s id e r e d  i n f o r ­
m a l ly  s in c e  n o  h e a r in g  is  r e q u i r e d . -  
S t a t e m e n t s  o f f e r e d  b y  th e  l ic e n s e e  in  
m i t i g a t i o n  o f  th e  p e n a lt i e s  p r e s c r ib e d  
by  th is  s e c t io n  m a y  be c o n s id e r e d  in ­
f o r m a l l y  a n d  t h e r e  is n o  r e q u i r e m e n t  
*■- th e  la w  th u i a h e a r in g  be  h e ld  f o r  
th i s  p u rp o s e .  1 9 6 3  O p . A t t ’ y  G e n . ,  N o . 
10.

T h e  p r o v in c e  o f  a  c o u r t  is  n o t  t o  
e x e r c is e  t h e  p o w e r  o f  g r a n t i n g  o r  r e ­
v o k i n g  lic e n s e s  t o  s e l l  in t o x i c a t in g  
l i q u o r ,  b u t  t o  h e a r  n n d  d e t e rm in e  
c o n s t i t u t i o n a l  o r  le g a l  q u e s t io n s  a s  t o  
th e  g r a n t  o r  r e f u s a l  o f  s u c h  a  p r i v i ­
le g e  t o  a ^ s i g n a t c d  p e r s o n .  B o r d e -  
n e l l i  v .  U n i t e d  S t a t e s ,  1 6  A la s k a  1 8 5 , 
2 3 3  F .2 d  1 2 0  ( 9 t h  C i r .  1 9 5 6 ) .

A L R  r e f e r e n c e s .  —  R i g h t  o f  o n e  
c h a rg e d  w i th  u n la w fu l  s a le  o f  i n t o x i -  
c n t in g  l i q u o r  t o  b e  in f o rm e d  o f  n a m e  
o r  id e n t i t y  o f  p u r c h a s e r  b e fo r e  t r i a l ,  
5  A L R  4 0 9 .

C r im in a l  r e s p o n s i b i l i t ;  o f  p u r c h a s e r  
o f  l i q u o r  s o ld  in  v io la v  in  o f  la w ,  5  
A L R  7 8 6 ;  7 4  A L R  1 1 J ;  1 3 1  A L R  
1 3 2 6 .

R e v o c a t io n  o f  lic e n s e  in  e x e r c i s e  o f  
p o lic e  p o w e r ,  1 2 4  A L R  5 4 1 .

R e v o c a t io n  o f  l i q u o r  lic e n s e  o f  o n e  
p e r s o n  a s  g r o u n d  f o r  r e f u s a l  o f  l i ­
c e n se  to  a n o t h e r ,  1 5 3  A L R  8 3 6 .

O cSec. 04.15.110. Sale in vio la tion o f local option. N o tw ith s tand­
ing any o ther provis ion o f th is  chapter, a person who un law fu lly  
sells o r offers fo r  sale an in to x ica ting  liquo r in an area where the 
local option election has made these ac tiv ities illegal is, upon con­
viction, g u ilty  o f a misdemeanor and punishable b jMm prisonm en t 
fo r a period n o t to exceed one year, o r by a fine not to exceed 
$5,000, o r by both. (§ 1 ch 84 SLA 1968)

L e g i s la t i v e  c o m m i t t e e  r e p o r t .— F o r  
r e p o r t  o n  ch . 8 4 ,  S L A  1 9 6 8  (C S S B  
3 4 4 ) ,  s e e  1 9 6 8  H o u s e  J o u r n a l ,  p . 6 7 2 .
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E1CCUTIVC DIRECTOR MICHAEL L RUBINSTEIN

M E M O R A N D U M  

TO:  M ic h a e l  R u b i n s t e i n

FROM: N ic k  M a r o u le s

R E : R e l a t i o n s h i p  o f  D ru g  a n d  A lc o h o l  U se  t o  C r im e

Our new f e l o n y  s e n t e n c i n g  d a t a ,  which i n c l u d e s  most  f e l o n y  c o n v i c t i o n s  
i n  a l l  t e n  S u p e r i o r  C ou r t  l o c a t i o n s  from J u l y ,  1976 t o  J u l y ,  1979, c o n t a i n s  
i n f o rm a t i o n  from p r e s e n t e n c e  r e p o r t s  a b o u t  d rug  and a l c o h o l  u s e .  The 
i n f o rm a t i o n  i n c l u d e s  (1 ) i n d i c a t i o n s  o f  p a s t  (or ongoing) d ru g  and/or  
a l c o h o l  a d d i c t i o n ,  (2 ) d r u g  and/o r  a l c o h o l  u s e  a t  t h e  t im e  o f  t h e  o f f e n s e ,  
and (3) t h e  d e f e n d a n t ' s  r e c o r d  o f  p r e v i o u s  (or c u r r e n t )  t r e a tm e n t  f o r  d ru g  
and/o r  a l c o h o l  p ro b l em s .  T h i s  memorandum o u t l i n e s  some p r e l im i n a r y  
f i n d i n g s  r e g a r d i n g  r e l a t i o n s h i p s  be tween  d ru g  and a l c o h o l  u s e  and c r ime .

Tab le  I  be low i n d i c a t e s  t h a t  a  s i g n i f i c a n t  p o s i t i v e  r e l a t i o n s h i p  e x i s t s  
be tween d rug  o r  a l c o h o l  a d d i c t i o n  and s e v e r i t y  o f  t h e  d e f e n d a n t ' s  p r i o r  
r e c o r d . S p e c i f i c a l l y ,  t h o s e  d e f e n d a n t s  i d e n t i f i e d  by t h e  p r e s e n t e n c e  r e p o r t e r  
a s  h av in g  had a l c o h o l  o r  d ru g  p rob lems  a l s o  had s u b s t a n t i a l l y  more s e r i o u s  
c r im i n a l  h i s t o r i e s  t h a n  t h o s e  w i t h o u t  such  p rob lem s .

TABLE I

S e v e r i t y  o f  P r i o r  Record By 
Drug/Alcohol A d d i c t i o n (N=1669)

D ru g  M d i c t i o n  
H i s t o r y __________

A lcoho l  A dd i c t i o n  
H i s t o r y ____________ N e i t h e r

Mo P r i o r
Record 1 2 . 8 % 14.0% 49.6%
Misdem.
Only 37.6% 52.0% 30.7%
Ore P r i o r
Fe lony 25.2% 2 1 . 1 % 13.7%
Two/more
F e l o n i e s 24.3% 1 2 .9^ 6 . 1 %

1 0 0 . 0 % (218) 1 0 0 . 0 % (450) 1 0 0 . 0 %

s i g n i f i c a n t  a t  . 0 0 1  
(miss ing  cases=232)



The above c o n t i n g e n c y  d i s t r i b u t i o n s  i n d i c a t e  t h a t  d e f e n d a n t s  w i t h  no 
h i s t o r i e s  o f  d rug  o r  a l c o h o l  p rob lems  were f o u r  t im e s  more l i k e l y  t o  have
been  f i r s t  o f f e n d e r s  t h a n  t h o s e  w i t h  a h i s t o r y  o f  d r u g / a l c o h o l  a b u s e . N ea r ly  
h a l f  (49.6%) o f  t h o s e  w i t h  no h i s t o r i e s  o f  s u b s t a n c e  a bu se  were f i r s t  
o f f e n d e r s ,  compared t o  12.8% and 14.0%, r e s p e c t i v e l y ,  f o r  t h o s e  w i t h  d r u g  and 
a l c o h o l  p ro b l em s .  At t h e  o t h e r  end o f  t h e  s c a l e ,  t h o s e  w i t h  a d ru g  o r  
a l c o h o l  p rob lem were s u b s t a n t i a l l y  more l i k l e y  t o  have p r i o r  f e l o n y  c o n v i c t i o n s  
t h a n  t h o s e  w i t h  no such  h i s t o r y .  These o b s e r v e d  d i f f e r e n c e s  a r e  s t a t i s t i c a l l y  
s i g n i f i c a n t  a t  t h e  . 0 0 1  l e v e l  wh ich  means t h a t  t h e r e  i s  o n l y  one chance  i n  
a  t h o u s a n d  t h a t  t h e  d i f f e r e n c e s  were due t o  chance .

Tab le  I  i n d i c a t e s  t h e  o v e r a l l  r e l a t i o n s h i p  be tween  p r i o r  r e c o r d  and 
d r u g / a l c o h o l  u se  f o r  a l l  d e f e n d a n t s  w i t h o u t  r e g a r d  t o  t h e  t y p e  (or c l a s s )
o f  t h e i r  o f f e n s e .  T ab le  A, i n  t h e  app end ix  t o  t h i s  memorandum s e t s  f o r t h
t h e  r e l a t i o r s h i p  be tween t h e s e  two v a r i a b l e s  f o r  e ach  o f  f i v e  b r o a d  c l a s s e s  
o f  o f f e n s e  —  v i o l e n t  f e l o n i e s ,  p r o p e r t y  f e l o n i e s  ( b u rg l a r y ,  l a r c e n y ,  e t c . ) ,  
f r a u d s / f o r g e r i e s / em b e z z l em e n t s ,  d ru g  c r im e s ,  and "m o r a l s "  o f f e n s e s .  An 
e x am in a t i o n  o f  t h e s e  t a b l e s  r e v e a l s  t h a t  t h e  r e l a t i o n s h i p  o b s e r v e d  i n  
T ab le  I  p e r s i s t s  among a l l  o f f e n s e  c l a s s e s .

As n o t e d  above, o u r  d a t a  a l s o  i n c l u d e s  i n f o rm a t i o n  on d rug  o r  a l c o h o l
u s e  a t  t h e  t ime  o f  t h e  o f f e n s e .  T ab le  I I ,  below, i n d i c a t e s  t h e  p r o p o r t i o n  
o f  c a s e s  i n  which t h e  d e f e n d a n t  was r e p o r t e d  t o  have u s ed  d r u g s ,  d r u g s  i n  
c om b in a t i o n  w i t h  a l c o h o l ,  o r  a l c o h o l  a l o n e  a t  t h e  t ime  o f  h i s  o f f e n s e ,  f o r  
e a ch  o f  f o u r  c l a s s e s  o f  o f f e n s e s  (drug o f f e n s e s  a r e  e l im i n a t e d  f rom t h i s  
a s p e c t  o f  t h e  a n a l y s i s ) .

T A B L E  I I

F requency  o f  Use o f  Drugs and A lcoho l  
At Time o f  O f f e n s e  f o r  Four O f fen se  C l a s s e s

Used Used Drugs Used
Drugs & A lcoho l  M coh o l

V i o l e n t
O f f e n s e s 3.2% (19) 4.9%(29) 56.3% (330)
P r o p e r t y
O f f e n s e s  4.0%(29) 4.4%(32) 39.2%(286)
Fo rge ry/F r aud
O f f e n s e s  2.7%( 7) 0.0%( 2) 9.1%( 24)
"Mo ra l s "
O f f e n s e s  1.1%( 1) 9.9%( 9) 46.2%( 42)

Tab le  I I  shows t h a t  a d e f e n d a n t  was much more l i k e l y  t o  have  been  unde r  
t h e  i n f l u e n c e  o f  a l c o h o l  t h an  d ru g s  a t  t h e  t ime o f  t h e  o f f e n s e . The magn i tude  
o f  a l c o h o l  u s e  i s  s t a g g e r i n g  i n  compar i son  w i t h  d r u g s .  I t  s h o u l d  be men t ioned ,  
however,  t h a t  t h e  r e l a t i v e  d i f f i c u l t y  i n  d e t e c t i n g  d rug  i n t o x i c a t i o n  a s  compared 
w i t h  a l c o h o l  u se  p r o b a b l y  a c c o u n t s  f o r  a t  l e a s t  a p o r t i o n  o f  t h e  d i f f e r e n c e .



B u rg l a r y ,  Larceny  O f f e n s e s

Past*. Drug 
Problem

P a s t  A lcoho l  
Problem N e i t h e r

Misdmrs

One Fe lony

Two/More F e l o n i e s

(136 Mass ing Cases)* 
S i g n i f i c a n t  a t  .001

••TABLE A

APPENDIX

SEVERITY OF PRIOR RECORD BY PAST 
DRUG/ALCOHOL USE FOR EACH OFFENSE CLASS

I .  V i o l e n t  F e l o n i e s

Mo P r i o r s  

Misdmrs. Only 

One Fe lony  

Two/More F e l o n i e s

(N=586)

P a s t  Drug 
Problem

9.3%

40.0%

16.0%

34.7%

P a s t  A lcoho l  
Prob lem

16.0%

53.1%

17.8%

13.1%
1 0 0 .0%

(75)
1 0 0 .0%
(213)

(60 M is s ing  Cases)* 
S i g n i f i c a n t  a t  .001

N e i t h e r

47.1%

28.6%

16.8%

7.6%
1 0 0 .0%
(238)



I I I .  Fraud, Forgery, Embezzlement Offenses (N=264)

No P r i o r s  

Misdmrs. Only 

One Fe lony  

Two/More F e l o n i e s

P a s t  Drug 
Prob lem

26.1%

29.1%

26.1%

8.7%
1 0 0 .0%

(23)

P a s t  A lcoho l  
Problem

10.3%

35.9%

35.9%

17.9%
1 0 0 .0%

(39)

(21 M is s ing  Cases)*  
S i g n i f i c a n t  a t  .001

N e i t h e r

49.2%

26.0%

17.7%

7.2%
1 0 0 .0 %
(181)

IV. Drug O f f e n s e s  (N=231)

No P r i o r s 

Misdmrs. Only 

One Fe lony 

Two/More F e l o n i e s

P a s t  Drug 
Problem

23.8%

50.0%

11.9%

14.3%
1 0 0 .0%

(42)

P a s t  A lcoho l  
P roblem

7.1%

64.3%

21.4%

7.1%
1 0 0 .0 %

(14)

N e i t h e r

41.3%

41.9%

1 2 .0%

4.0%
1 0 0 .0 %
(167)

( 8  M is s ing  C a s e s ) * 
S i g n i f i c a n t  a t  .05



V. " M o r a l s "  O f f e n s e s  (N=91)

N o  P r i o r s  

M i s d m r s .  O n l y  

O n e  F e l o n y  

T w o / M o r e  F e l o n i e s

P a s t  D r u g  

P r o b l e m

0%

37.5%

50.0%

12.5%

100.0%
(8)

S i g n i f i c a n t

P a s t  A l c o h o l  

P r o b l e m ______

2 1 .6%

56.8%

13.5%

8 .1% 
100.0%
(37)

a t  .01

N e i t h e r

51.3%

38.5%

5.1%

5.1%

100.0%
(39)

* C a s e s  n o t e d  as m i s s i n g  f r o m  the b r e a k d o w n  a n a l y s i s  c o n c e r n  

t h e f t for w h i c h  p a s t  d r u g / a l c o h o l  h i s t o r i e s  o r  p r i o r  r e c o r d  
i n f o r m a t i o n  w a s  u n a s c e r t a i n a b l e .
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THE FOLLOWING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.
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C r i m i n a l  J u s t i c e  C e n t e r  
U n i v e r s i t y  of A l a s k a  

3211 P r o v i d e n c e  A v e n u e  
A n c h o r a g e ,  A l a s k a  99504



A L C O H O L  IN V I L L A G E  A L A S K A  

Pi n c i p a l  i n v e s t i g a t o r  - S t ephen  Conn

Each facet of our project to study the historical and 

modern roles of local and territorial (or state) institutions 

in defining and implementing alcohol control among the rural 

Alaska Native population is now complete. Data has been 

gathered by each subinvestigator and has been analyzed.

Work remaining is the preparation of final reports and 

their dissemination to all interested parties.

It is fair to say that our study (and the c o n t i n u i n g  study 

of D o r o t h y  J o n e s  u n d e r  the a u s p i c e s  of a c o m p a n i o n  grant) 

o c c u r s  at a m o s t  s i g n i f i c a n t  time in the r e f o r m u l a t i o n  of 

a l c o h o l  p o l i c y  in o u r  state. As the e n c l o s e d  r e p o r t  by P e t e r  

Ring w i l l  indicate, the very e x i s t e n c e  of the A l c o h o l  B e v e r a g e  

C o n t r o l  B o a r d  is n o w  o p e n  for l e g i s l a t i v e  d e b a t e  u n d e r  A l a s k a ' s  

s u n s e t  r e v i e w  laws. T i t l e  4, the stat utory s e c t i o n  w h i c h  

i n c l u d e s  m o s t  state a l cohol c o n t r o l  laws, is n o w  in r e v i s i o n .  

T h e  r e v i e w  c o m m i s s i o n  has d i r e c t e d  the 1 9 7 9 - 1 9 8 0  l e g i s l a t u r e  

to our s t u d y  and its r e s u l t s  on m a t t e r s  thet p e r t a i n  to r u r a l  

A l a s k a .

P r e l i m i n a r y  r e s u l t s  of our study, p a r t i c u l a r l y  the c o r r e­

lat i o n  b e t w e e n  i n - p a t i e n t  a c c i d e n t  rates and a l c o h o l  p r a c t i c e s  

in the t o w n s  of Bethel and B a r r o w  have been c o m m u n i c a t e d  to 

po l i c y  m a k e r s  at each local level. Public B r o a d c a s t i n g  i n t e r -

I n t r o d u c t i o n



. _ _  ___________

views- h a v e  b e e n  s c h e d u l e d  to c o m m u n i c a t e  our f i n dings to b o t h

u r b a n  and r u r a l  p o p ula tions.

F i n a l l y ,  we ha ve been able to share p o p u l a t i o n  data, h i s­

tor i c a l  r e c o r d s  and d a t a  on the precise r e l a t i o n s h i p  t h a t  i n d i­

vid u a l  v i l l a g e s  have had w i t h  liquor supplies in towns, t r e a t m e n t  

c e n t e r s  a n d  local and state p o l i c e  over time w i t h  D o r o t h y  J o n e s  

and her r e s e a r c h  a s s i s t a n t  in o r d e r  to w e l d  our s t u d i e s  t o g e t h e r  

as we h a v e  long contemplated.

W e  h o p e  t h a t  b o t h  studies  will be p u b l i s h e d  e i t h e r  t h r o u g h  

the U n i v e r s i t y  C e n t e r  for A l c o h o l  and A d d i c t i o n  S t u d i e s  of the 

U n i v e r s i t y ' s  I n s t i t u t e  for S o c i a l  and E c o n o m i c  Research.

S u m m a r y  of b a s i c  f i n dings

B y  c o m b i n i n g  s e v e r a l  sources of data  a l o n g  w i t h  i n t e r v i e w s ,  

we have b e e n  able to a n a lyze the d i f f e r i n g  r e l a t i o n s h i p s  b e t w e e n  

small v i l l a g e s  and tow ns w h i c h  serve as sources of l e g a l  and 

social s e r v i c e s  as w e l l  as the m o s t  frequent sourc es of liquor.

We h a v e  d r a w n  h e a v i l y  on P ublic H e a l t h  S ervi c e s  r e c o r d s  to 

d i s c o v e r  the p r e c i s e  n a t u r e  of the i n t e r play b e t w e e n  t o w n  p o l i c y ,  

state l a w  a n d  legal a g e n t s  and local justi ce s y s tems in small 

v i l l a g e s .

In the 57 v i l l a g e  B et hel region, a 97,000 s q u a r e  m i l e  a r e a  

w i t h  29,000 people, w e  have d i s c o v e r e d  three p e r s i s t e n t  c l u s t e r s  

of s a t e l l i t e  villages:

First, a g r o u p  of c o a sta l villages who have m a i n t a i n e d  

r i g i d  c o n t r o l  p r a c t i c e s  d u r i n g  w e t  and dry p e r i o d s  in B e t h e l  

and d e s p i t e  a f a l l i n g  away of e x t e rnal legal suppo rt for l i q u o r  

s u p p r e s s i o n  a f t e r  A l a s k a ' s  statehood.



. T h e  c o n d u c t  of these villages, r e f l e c t e d  in t r ooper arrest 

r e c o r d s  a n d  in a c c i d e n t  rates is at c o m p l e t e  variance, w i t h  B e t h e l  

a c c i d e n t  r a t e s  and a c c i d e n t  rates in v i l l a g e s  sufficiently close 

to B e t h e l  to p e r m i t  y e a r - r o u n d  travel by air, boat and over  land 

is a l s o  r e f l e c t e d  in v e r y  limited i n d i v i d u a l  c o n t a c t s  b e t w e e n  

B e t h e l  p o l i c e  and the B e t h e l  t r e a t m e n t  (sleep-off) c e nter d uri ng 

the e n t i r e t y  of the m o d e r n  p e r i o d  u n d e r  study (1971-1977).

In o t h e r  words, the c o n s e n s u s  r e g a r d i n g  a l c o h o l  use a p p e a r s  

to c a r r y  o v e r  in the c o n d u c t  of indivi d u a l  v i l l a g e r s  w h o  come to 

the t o w n  to work, to p l a y  and to seek g o v e r n m e n t a l  services.

O n  the o t h e r  end of the s p e ctrum are a c l u ster of A t h a b a s c a n  

v i l l a g e s  n o r t h e a s t  and u p r i v e r  from Bethel. The se v i l la ges w e r e  

able to seek liquor fro m Red Devil, a small n o n - N a t i v e  village. 

R e s i dents d i d  not seek liquor in B e t h e l  nor did they travel there 

for social o c c a s i o n s .  B ethel is, after all, a predom i n a n t l y  

Yupik E s k i m o  village.

These u p r i v e r  v i l l a g e s  have c o n s i s t e n t l y  h i gher rates of 

a c c i d e n t s  o v e r  the p e i i o d  of study, i n f l u e n c e d  not at all by 

B e t h e l ' s  d e c i s i o n  to be wet or dry or by the y e a r - t o - y e a r  p o l i c e  

p r a c t i c e s  to c o n t r o l  d r i n k i n g  in Bethel.

D i r e c t l y  i n f l u e n c e d  by B e t h e l ' s  a l c o h o l  p r a c t i c e s  (e.g., 

B e t h e l ' s  s h i f t  to d r y  after 1973, Bethel's y e a r - t o - y e a r  po lice 

p racti c e s ,  and the sl eep - o f f  c e n t e r  in Bethel) are a third 

c l u s t e r  of v i l l a g e s  a r o u n d  Bethel, calle d here its "suburbs".

B o t h  s e r i o u s  a c c i d e n t  rates for Bethel and the suburban 

v i l l a g e s  f o l l o w  the same y e a r - t o - y e a r  trend lines. Each was 

i n f l u e n c e d  by B e t h e l ' s  d e c i s i o n  to become d r y  and effectively

3.



shift liquor sales to an illegal Bethel market and to purchase 

orders from distant cities.

Police  p r a c t i c e s  a l s o  i m p acted on t h e s e  trends. In 1977, 

for example, B e t h e l  p o l i c e  .used an o p e n  b o t t l e  o r d i n a n c e  (with 

a t w e n t y - f i v e  d o l l a r  civil fine) and the t r e a t m e n t  c e n t e r  as a 

t r a n s m i s s i o n  p o i n t  for p u b l i c  drinkers.

W e  d i s c o v e r e d  t h a t  29 p e r c e n t  of B e t h e l  r e s i d e n t s  as i n d i­

vi d u a l s  were p i c k e d  u p  a n d  taken to the s l e e p - o f f  c e n t e r  at 

least o n c e  in 1977. M a n y  s u b urban v i l l a g e s  s h o w e d  that 12.5 

p e r c e n t  of its r e s i d e n t s  had a similar exper i e n c e .

If one c o n s i d e r s  that town and v i l l a g e  p o p u l a t i o n s  c o n t a i n  

60 to 70 p e r c e n t  mino rs, the d i m e n s i o n s  of town p o l i c y  p o licy 

as it p e r t a i n s  to the adult p o p u l a t i o n  can be show n to be truly 

s t a g g e r i n g .

The N o r t h  S l o p e  P o l i c e  D e p a r t m e n t  of B a rrow,  Alaska, has 

used the l e g i s l a t i v e l y  sa nct i o n e d  p r a c t i c e  of p r o t e c t i v e  c u stody 

to c o n t a i n  and jail p u b l i c  d r i n k e r s  from five to twelve hours.

In 1978, the D e p a r t m e n t  ja iled 450 i n d i v i d u a l s  at l east once, 

a p p r o x i m a t e l y  half of the adult  p o p u l a t i o n  of Barrow. (Barrow 

has fewer s a t e l l i t e  villages.)

The chief of the d e p a r t m e n t  has a d v i s e d  us that his p r o t e c­

tive custod y p i c k - u p s  c o n t i n u e  to c l i m b  on a per m o n t h  basis 

from 35-40 percent.

Town p o l i c i e s  then c o n t i n u e  to a p p r o a c h  a l c o h o l  c o ntr ol by 

m e a n s  of m a s s  p i c k - u p s  of the adul t N ative p o p u l a t i o n .  They 

vary in terms of the d e s t i n a t i o n  of the c o n s t r a i n e d  drinking 

person.



- T o w n  o f f i c i a l s  d e m o n s t r a t e  r e d u c t i o n s  i n  a l c o h o l - r e l a t e d  

cr i m e s  a n d  s u i c i d e s  b u t  at the p rice of c o n t i n u i n g  a r e l a t i o n s h i p  

b e t w e e n  law as an agent of p r e v e n t i o n  and s u p p r e s s i o n  and the 

rural N a t i v e  w h i c h  has c h a r a c t e r i z e d  alcohol c o n t r o l  among N a t i v e s  

since R u s s i a n  c o n t a c t  w i t h  t h e . N a t i v e  populati on.

It a p p e a r s  that d r i n k e r s  a m o n g  the l a r g e s t  n u m b e r  of s u b u r b a n  

v i l l a g e s  have shifted their d r i n k i n g  to the town. T h i s  shift 

from v i l l a g e  to town is i m p o r t a n t  since v i l l a g e s  lack even e l e m e n t a l  

r e s o u r c e s  to d e a l  w i t h  a l c o h o l - r e l a t e d  p r o b l e m s  f r o m  a legal, t r e a t­

men t  o r  m e d i c a l  pers pective.

A  f o u r t h  kind of "rela tionship" b e t w e e n  t o w n  and v i l l a g e  has 

been d i s c o v e r e d  which, we believe, is s t r o n g l y  s u g g e s t i v e  of the 

future r e l a t i o n s h i p  of m a n y  v i l l a g e s  to rural towns. It is not 

re f l e c t e d  in c l u s t e r s  of v i l l a g e s  b u t  rather in i n d e p e n d e n t  d e v e l o p­

ments in s i n g l e  villages.

This f o u r t h  set o c c u r s  w h e n  w a g e  e a rning o p p o r t u n i t i e s  arise 

in the v i l l a g e  itself, t h e r e f o r e  o b v i a t i n g  the need to m i g r a t e  

to the town (or elsewhere) to earn money. In Fishnet, for 

example, one of our target v i l l a g e s  for i n t e n s i v e  study, n e w  

housing, a n e w  school, a n e w  w a t e r p l a n t  and o t h e r  b u i lding has 

g e n e r a t e d  s h o r t - t e r m  wage e a r n i n g  o p p o r t u n i t i e s  in a labor scarce 

e n v i r o n m e n t .

W i t h  the e m e r g e n c e  of w a g e  e a rning o p p o r t u n i t i e s  we disc ov e r e d  

that r e s i d e n t  and n o n - r e s i d e n t  b o o t l e g g e r s  s u p p l i e d  liquor as a 

s c a r c e  c o m m o d i t y  to the village. T h e  r e l a t i o n s h i p  b e twee n the 

town and v i l l a g e  changes b e c a u s e  the r e l e v a n c e  of the town as a 

source of i n c o m e  and of liquor diminishes.

5.
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' What occurs then is a trcinsfer of liquor-related problems 

to the village, on a scale in which they have historically

occurred in the town. Villages, armed with scarce resources 

(e.g., no police, jail or even copies of state lav/s) must then 

confront town problems.

Historical Overview •

Our project has undertaken several forms of historical 

analysis. The Ring study (enclosed) traces the development of 

the regulatory and taxation mechanisms. John Havelock is currently 

writing an historical analysis of liquor law and liquor control 

in rural Alaska.

The Havelock study demonstrates the persistence of legal 

control directed at the Alaska Native population, even during 

periods when Alaska was legally dry for the entirely of its 

population.

Coast Guard cutters, federal marshals, specially appointed 

officers for suppression of liquor among the Natives and terri­

torial and state legal agents have acted as an external force 

to vigorously prosecute Native drinkers, hootch manufacturers, 

and those non-Natives who sold to whites.

Along with legal agents, missionaries and teachers socialized 

Natives to desist from drink entirely. On the other hand, 

whalers, sourdoughs, military men and others offered to Natives 

the kind of drunken comportment characterized by binge drinking 

and violence.

These strongly contrasting approaches to drinking, conveyed 

over time and even at the present time offer strong empirical



evidence for the thesis of McAndrew and Edgerton that drinking 

behavior is learned social behavior.

M y  own i n v e s t i g a t i o n  has an i m p o r t a n t  e t h n o h i s t o r i c a l  d i m e n­

sion. I have t raced t h r o u g h  minutes, l e tters and i ntervie ws, the 

c h a n g e  t h a t  took p l a c e  in the w o r k i n g  r e l a t i o n s h i p  b e t w e e n  

v i l l a g e s  and O u t s i d e  legal a u t h o r i t i e s  w i t h  the a s s u m p t i o n  of 

s t a t e h o o d  in Alaska.

Briefly, r e p r e s e n t a t i v e s  of v i l l a g e  councils, the m a i n s t a y  

of i n s t i t u t i o n a l i z e d  social control, t h r o u g h o u t  the t e r r i t o r i a l  

period, m e t  in 1962 w i t h  state o f f i c i a l s  to d i s c o v e r  t h e i r  

authority to c u r b  a l c o h o l  use and abuse.

To their chagrin, councils discovered that the state legal 

structure did not endorse local restrictions on transportation of 

liquor into the villages, possession of liquor in the village, or 

the manufacture of hootch.

W h i l e  state o f f i c i a l s  s u p p o r t e d  e n f o r c e m e n t  of local rules 

t h r o u g h  c o u n c i l s  c a p a b l e  of fi ning persons, this in i tself e x t r a -  

l egal activity, state p o l i c e  and legal o f f i c i a l s  r e q u i r e d  that  

v i l l a g e s  await d r u n k e n  b e h a v i o r  in the village. S t a t e  o f f i c i a l s  

a l s o  r e f u s e d  to deal w i t h  p e r s o n s  who did not pay fines.

W h a t  the state did o f f e r  in 1963 were rul es c a p a b l e  of r e i n­

f o r c e m e n t  by the state as state law violations. The state s u g­

g e s t e d  that it w o u l d  r e a c t  w i t h  state p o l i c e  i n t e r v e n t i o n  if 

v i l l a g e  r e s i d e n t s  r e f u s e d  to abide by the w a r n i n g s  a n d  fines of 

the v i l l a g e  council.

In fact, the state's position had several negative effects. 

It sharply restricted the supported role of the council to

7.
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prevent liquor-related occurrences. It demanded of village councils

that they act as police courts and not as conciliating bodies 

to deal with repeat offenders in their village. Finally, as 

letters from villages to the trooper reflected (letters repro­

duced representatively in our published report), the single Bethel 

trooper and the small detachment posted in Eethel in later years,' . 

was never able to deal with and respond to all of the reported 

instances of alcohol-related violence communicated to the trooper’ 

and Bethel court.

This narrowing of the options for dealing with liquor- 

related problems occurred in the Bethel region at the worst pos­

sible time for that region. The population rates of suburban 

villages grew during this epoch (the early 1960's). Transporta­

tion to and from town by motcr boat and snow-go reflected the 

introduction of new technology into the region. Wage opportunities 

in Bethel, a town that doubled in population in the 1 9 6 0 's and 

tripled in the 1970's, increased.

In short, instances of accidents and crimes related to 

alcohol increased for social and economic reasons at the precise 

time when the state narrowed the tolerated role of village legal 

authority. Only those villages which would maintain a strong 

consensus against use of liquor and could expel deviants to other 

villages or towns withstood this removal of local authority, with no 

practical replacement of state legal authority through trooper 

service.

J o h n  Angell, a n o t her p r o j e c t  researcher, c o m p l e t e d  and p u b­

lished a 55 v i l l a g e  survey of justice p r o blems and resources.



T h i s  p r o j e c t  was funded i n d e p e n d e n t l y  of the N I A A A  p r o j e c t  but 

was d e s i g n e d  to c o m p l e m e n t  it.

A n g e l l ' s  study (enclosed) p o r t r a y s  the s i t u a t i o n  of m o d e r n  

r u r a l  v i l l a g e s  in 1978 fr om a s a mple that i n c l u d e s  v i l l a g e s  of 

m a n y  r e g i o n s  in Alaska.

His data confirms the general absence of elemental capacity 

to deal with alcohol-related problems by means of police and 

jails or sleep-off centers. More than twenty percent of the 

sample, a sample selected with an eye toward the presence of a

resident magistrate, still looked to councils as a source of

judicial authority.

Angell has selected from his data, materials relating to the 

role of alcohol, for villages under direct study by our project. 

This report will be ready shortly.

The portrait of village and town relationships has other 

dimensions to be explored in our final report. One of these is 

the role of a rural prosecutor who vigorously sought to prosecute 

bootleggers.

The bush prosecutor had to convince both urban police and 

regulatory agents and rural juries of the necessity to prosecute 

and convict bootleggers in order to keep the price of liquor high

lie met with mixed success.

His view and that of nearly all town officials, was that 

continuation of the prohibitionist approach toward alcohol use 

was necessitated by the general absence of resources in either 

towns or villages to deal with that minority of persons who



c o m m i t  c r i m e s  o r  suffer p h y s ical i n jury as a r e s u l t  of o v e r c o n­

sumption.

In 1977/ the state g o v ernor p r o m o t e d  a p a c k a g e  of l e g i s l a t i o n  

w h i c h  i n c l u d e d  the o p t i o n  for small c o m m u n i t i e s  to g o  dry. This 

l e g i s l a t i o n  did not m e e t  w i t h  a w a r m  r e s p o n s e  from small villages. 

Small v i l l a g e s  no longer  b e l i e v e d  themse l v e s  c a p a b l e  of r e s t r i c t i n g  

i n t r o d u c t i o n  of liquor. Instead, they r e q u e s t e d  W e s t e r n  law 

s e r v i c e s  to d e a l  w i t h  the problems  in m u c h  the m a n n e r  of towns.

Treatment resources are severely lacking in rural Alaska.

While d e c i m i n a l i z a t i o n  in the early 1970's has r e m o v e d  d i r e c t  

p a r t i c i p a t i o n  in d a i l y  alcohol control by judges and lawyers, 

police and rura± jails are still the m a i n s t a y  of r e s o n s e s  to 

alcohol c o n t r o l  problems.

The Bethel approach, police transport to the treatment facility 

has proven to be the approach that contains a far larger nuraber:.:of 

individual adults than police approaches in other places (such as 

Barrow) which result in the jailing of individuals while they sober 

up. We were able to discover this by tracking individuals over 

time through police booking sheets.

Of some tentative significance was our discovery that 

persons arrested for possessing an open bottle in public and 

transported to the treatment center were substantially older 

than the average town or village population. In fact, it appears 

that alcohol control measures, taken in their entirety, have their 

primary focus upon minors (who are jailed for consumption of 

alcoholic beverages or for curfew violations) and persons in their 

mid-30's.

P e rso ns w h o  c o m m i t  serious c rimes  in the v i l l a g e s  and towns



,
are usually males in their mid-twenties

Literature now being generated from the Northwest territories 

on alcohol control in Frobisher Bay, a town not unlike Barrow or 

Bethel, describes a similar focus on young persons and somewhat 

older persons.

This suggests, albeit tentatively, that alcohol control 

measures introduced to discourage serious crime may be less 

efficient as they deal with the generation of the offender class. 

It may also suggest that this same portion of the drinking popula­

tion may not drink in a social context that presents them for 

mass containment.

We explored a theory often suggested in Alaska, that other 

drugs may have replaced alcohol in rural Alaska. We found little 

or nothing to support this in the context of rural drinking and 

alcohol control.

While marijuana was readily available in villages we studied, 

alcohol was viewed as an avenue toward alternative behavior that 

was not symptomatic of other drugs. Alcohol was also perceived 

accurately as a scarce commodity to be consumed in its entirely 

while available.

Of course restrictive policies contributed to the identifica­

tion of alcohol as a relatively more precious, scarce commodity.

Yet even officials who recognized that an active policy of 

open-ended containment of persons who drank along with a restric­

tive policy on purchase offered no opportunity to resocialize 

persons so that they might develop alternative styles of drunken 

comportment, few suggested eliminating this policy. Town persons

11,



period of transition from a prohibitionary stance to one of

with accidents and crime once it occurs was the central issue.

To the extent that pressure for towns to legalize sources 

of liquor exists, the argument offered is that by capturing what

money could be generated to develop resources.

The situation of small villages located short distances from 

legal sources of liquor is made more severe because Alaska law 

does not generate revenue for villages that do not, themselves, 

become wet suppliers of liquor. Dry or damp villages (those 

which allow possession but not sale) must react to liquor without 

sharing in liquor-generated revenues.

The final dimension of our study focuses on corrections.

As stated, jails (along with police) continue as the mainstays of 

alcohol policy in the state. The Angell study discovered that 

only a minority of villages have a .jail in any condition for 

housing drunk persons. Only one village studied had a treatment 

center that offered treatment.

Thus the apparent direction of the written law from control 

to treatment, is not reflected in a shift in resources.

Treatment in an institutional or probationary context has 

been mandated by the state supreme court for persons convicted 

for alcohol-related crimes, deemed in need of such treatment.

This "right to treatment" decision will affect nearly all 

Alaska Natives incarcerated in state and out-of-state penal 

institutions.

12.



Roger Endell, our corrections expert, analyzes the policy 

implications of both decriminalization and the right to treatment 

decision on the centralized state-operated correctional system. 

Findings and Recommendations

Our staff continues to analyze our separate findings in 

order to present an integrated package of recommendations to the 

state agencies and the legislature.

Our study suggests that rural alcohol problems and the rural 

context demand legislation and regulation that may not be appro­

priate for urban Alaska. For example, it may be that a social 

impact statement should accompany issuance of a liquor license in 

an otherwise damp or dry cluster of villages. Further, town 

officials must, on the one hand live with the resources at hand 

and, on the other, not pursue a control policy that is so success­

ful that drinking in town is totally discouraged. The end result 

of this will be to hasten a pattern already discovered in selected 

villages that have generated some independent economic development 

development of town drinking patterns without town resources.

Ring's report demonstrates that the state's regulatory mecha­

nism plays very little part in regulating either legal or illegal 

liquor supply. He offers recommendations for change.

The legislature will be told that rural persons directly 

impacted by liquor-related decisions are disenfranchised when 

these decisions are made. They are also left without resources 

to deal with these problems.

Secondary Findings

We have learned that where, as in the case of rural Alaska,

13.



m o s t  c r i m i n a l  activ i t y  in the v i l l a g e s  r e m a i n s  u n r e p o r t e d  and 

u n t r e a t e d ,  t h a t  one m u s t  seek a l t e r n a t e  s o ur ces of s t a t i s t i c a l  

an d  s u b s t a n t i v e  information.

P u b l i c  h e a l t h  s e r vice a c c i d e n t  rat es o f f e r  a partial, b u t  

n o t  c o m p l e t e  solution. I n - p a t i e n t  t r e a t m e n t  data  is c a p a b l e  of 

a n a l y s i s  o n  a v i llage by v i l l a g e  basis. O u t - p a t i e n t  d a t a  is 

c a p a b l e  of a n a l y s i s  a c c o r d i n g  to c a u s a t i o n .  Thus, w h i l e  the i n­

p a t i e n t  d a t a  m a y  be a n a l y z e d  a g a i n s t  c h a n g e s  in .town iand s tate >.• 

practice, o u t - p a t i e n t  d a t a  o f f e r s  a p a t h  to d i s c o v e r  the s i g n i f i­

cance of i n t e r p e r s o n a l  v i o l e n c e  as a c a u s a t i v e  factor in a ccidents.

T r o o p e r  and town a r r e s t  date r e f l e c t s  levels of p o l i c e  

r e s o u r c e s  and levels of p o l i c e  r e s p o n s e  to at least as s i g n i f i c a n t  

d e g r e e  as it does actual occur r e n c e s .  Thus, c a r e f u l  c o m p a r i s o n s  

b e t w e e n  a r r e s t  rates w h e n  a c tive use of p r o t e c t i v e  c u s t o d y  was 

the e s t a b l i s h e d  p olicy of the N o r t h  S l o p e  B o rough P o l i c e  in 1977 

w i t h  a p r e v i o u s  (1976) y e a r  w h e n  the same p o l i c e  system was f u nded 

and e s t a b l i s h e d  has been found to be less s i gn ificant than the 

e i g h t - f o l d  i n c r e a s e  of a r r e s t s  of all types in these y e a r s  when  

c o m p a r e d  w i t h  e a r l i e r  p e r i o d s  when a s ingle trooper, and small 

m u n i c i p a l  p o l i c e  force o p e r a t e d  on the N o r t h  Slope.

T h r o u g h o u t  the rural study, our r e s e a r c h e r s  were p l a g u e d  

by n o n - l e g a l  variables, e v e n  less c a p a b l e  of c o n s i s t e n t  analysis. 

E a c h  of these n o n - l e g a l  v a r i a b l e s  have s i g n i f i c a n t  impacts upon 

levels of a l c o h o l  c o n s u m p t i o n  t h r o u g h o u t  the period. A mon g these 

v a r i a b l e s  are:

A. E c o n o m i c  change in the r e g i o n  and c h a nging e c o n o m i c  

o p p o r t u n i t i e s  in the state (e.g., c o n s t r u c t i o n  of the T r a n s A l a s k a  

P i p e l i n e  w i t h  c onsequent o p p o r t u n i t i e s  for e m p l o y m e n t ) .



’B. C h a n g i n g  and e v e r - i m p r o v i n g  t e l e p h o n e  c o m m u n i c a t i o n  and 

a i r p l a n e  t r a n s p o r t a t i o n .

C. D r a m a t i c  shifts in p o p u l a t i o n  i n c l u d i n g  high live birth 

rates, m i g r a t i o n  to towns and to s u b u r b a n  villages , and p olicy 

c h ang es w h i c h  r e s u l t e d  in y e a r - r o u n d  r e s i d e n c e  of y o u n g  p e o p l e  

for s c h o oli ng in some but not all villages.

D. P e r s e v e r a n c e  of s trong r e l i g i o u s  a u t h o r i t y  a n d  c u l t u r a l  

i n t e g r i t y  in some villages.

It w o u l d  be i n c o r r e c t  to v i e w  these c h a n g e s  as in one d i r e c­

tion only. M u c h  e c o n o m i c  d e v e l o p m e n t  in v i l l a g e s  is of s h o r t - t e r m  

d u r a t i o n  and, m o r e  i m porta ntly, is p e r c e i v e d  to be of s h o r t - t e r m  

duration. S ocial c o n t r o l s  g e n e r a t e d  from a w a g e  e a r n e r  p e r s p e c t i v e  

do not o c c u r  w h e r e  d r i n k i n g  w o r k e r s  are r e h i r e d  when they sober up 

because such lab or is s c arce a n d  o n g o i n g  p e r s o n a l  r e l a t i o n s h i p s  

predom i n a t e  o v e r  s h o r t - t e r m  d r i n k i n g  episodes.

Similarly, w h i l e  all v i l l a g e s  e x p e r i e n c e d  g rowth in the 1960's 

the patterns of the 1970's reveal m a r k e d  d i f f e r e n c e s  in growth 

with actual d i m i n u t i o n  of some v i l l a g e s  w h e r e  legal and social 

control is n o n - e x i s t e n t .

The role of the law as e x p e r i e n c e d  by r u r a l  p e r s o n s  in towns 

and v i l l a g e s  is, if anything, the m o s t  c o n s i s t e n t  thread t h r o u g h­

out rural history. M a n i f e s t e d  c h an ges in the d i r e c t i o n  of the law 

(most n o t a b l y  d e c r i m i n a l i z a t i o n  of d r u n k e n  b e h a v i o r  in public and 

p r i v a t e  and r e c e n t  state s u p r e m e  c o u r t  d ecisions)  had e x t r e m e l y  

limited i mpact on town practice. Prior to o f f i c i a l  l a w  reforms, 

towns w i t h  r e s o u r c e s  had a l r e a d y  s u b s t i t u t e d  w a i v e r - o u t  p r o c e d u r e s  

for arrests, t r e a t m e n t  cen ters for jails, and civil fines for 

criminal fines.



P e r h a p s  the m o s t  c r i t i c a l  d i s c o v e r y  of our p r o j e c t  is the 

s y m b i o t i c  r e l a t i o n s h i p  b e t w e e n  the drink i n g  N a t i v e  and A m e r i c a n  

l a w  t h r o u g h o u t  A l a s k a ' s  history. The p e r s i s t e n c e  of this r e l a­

ti o n s h i p  is such th at no p e r s o n  can now argue w h e t h e r  d r u n k e n  

c o m p o r t m e n t  in rural A l a s k a  is m e r e l y  the t a r g e t  of law or 5s, 

to a s u b s t a n t i a l  degree, the p r oduct of this le gal relationship.

Co u r a g e  and s e l f - d i s c o v e r y  m u s t  occur if N a t i v e  villages, 

a rmed w i t h  resou rces, are n ot to r e p l icate the r o l e  of w h i t e -  

d i r e c t e d  law o n  r e s i d e n t  N a t i v e  populations.

It is our hope that the substanc e of our i n v e s t i g a t i o n  will 

lay the basis for p o l i c y  r e a s s e s s m e n t  by the state but m o s t  

i mport a n t l y ,  c o m m u n i t y  r e - a s s e s s m e n t  by v i l l a g e s  and towns wher e 

N a t i v e  p o l i t i c a l  p o w e r  is p r e d o m i n a n t  or, at least, significant.

Our e v a l u a t i o n  of the law and practice, w h e r e  we have been, 

w h e r e  we are, and w h e r e  we are going, should p r o v i d e  a long- 

n e e d e d  d a t a  base for d i s p a s s i o n a t e  e v a l u a t i o n  of the r e l a t i o n s h i p  

b e t w e e n  law, a l c o h o l  and rural Natives.

16.



I M P L I C A T I O N S  F O R  P R O T E C T I V E  C U S T O D Y  LAWS

A N  A N A L Y S I S  O F  O U T P A T I E N T  A C C I D E N T  TRENDS- 
IN B A R R O W  A N D  B E T H E L

\
T h e  r e s i d e n t s  of B a r r o w  a n d  Bethel, in a d d i t i o n  t o  t h e  

v i l l a g e s  s u r r o u n d i n g  them, a r e  t r e a t e d  for o u t p a t i e n t - a c c i d e n t s  

b y  the N a t i v e  H e a l t h  S e r v i c e  h o s p i t a l s  l o c a t e d  w i t h i n  e a c h  t o w n .

A  r e c o r d  is m a d e  o f  t h e  c a u s e  and p lace o f  i n j u r y  w h e n  i n d i v i d u a l s  

a r e  t r e a t e d  for o u t p a t i e n t  a c c i d e n t s ,  w h i c h  c o n s i s t  o f  t h o s e  

a c c i d e n t s  n o t  r e q u i r i n g  h o s p i t a l i z a t i o n .  A  s m a l l  p e r c e n t a g e  o f  • . 

n o n - n a t i v e  i n d i v i d u a l s  are t r e a t e d  by the same f a c i l i t i e s  in a r e a s  

s u c h  as B a r r o w  w h e r e  n  other m e d i c a l  f a c i l i t i e s  e x i s t .  T h e  

s t a t e w i d e  d a t a  i n c l u d e d  in T a b l e  1 r e s p r e s e n t s  b o t h  t h e  u r b a n  

n a t i v e  p o p u l a t i o n ,  such as A n c h o r a g e ,  and the r u r a l  n a t i v e  p o p u l ­

ation, s u c h  as B a r r o w  a n d  Bethel. It is p o s s i b l e  to c o m p a r e  
%

s t a t e w i d e  o u t p a t i e n t  d a t a  to the same d a t a  f r o m  i n d i v i d u a l  

re g i o n s .

D i f f e r e n c e s  b e t w e e n  t h e  n u m b e r  of o c c u r r e n c e s ,  c a u s a t i o n ,  

a n d  p l a c e  of o u t p a t i e n t  a l c o h o l - r e l a t e d  a c c i d e n t s  are a p p a r e n t  

in c o m p a r i n g  th e B a r r o w  r e g i o n  to the B e t h e l  r e g i o n  a n d  t h e  

s t a t e  as a whole. A l t h o u g h  a sma ll p o r t i o n  o f  the d i f f e r e n c e s  

m i g h t  be a t t r i b u t e d  to .idiosyncracies in r e c o r d i n g  p r a c t i c e s  

b e t w e e n  r e g i o n s ,  c e r t a i n  t r e n d s  in t h o s e  d a t a  s u g g e s t  t h a t  s p e c­

if i c s  o f  a l c o h o l  c o n t r o l  m e c h a n i s m s  m a k e  an i m p a c t  on h o w  a n d  

w h e r e  a.lcohol-related a c c i d e n t s  o c c u r  in r u r a l  r e g i o n s .

T h e  c a u s e  of i n j u r y  labeled: " I nju ry P u r p o s e f u l l y  I n f l i c t e d  

by  A n o t h e r "  is o f  p a r t i c u l a r  i n t e r e s t  to us b e c a u s e  it m a y  i n d i c a t e  

a v i o l a t i o n  of c r i m i n a l  law. Also, .injury p u r p o s e f u l l y  i n f l i c t e d

j u u j  ra s J g.-n -r  ?iw .' um l
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b y  a n o t h e r  a c c o u n t e d  f o r  a s u b s t a n t i a l  p e r c e n t a g e  of a l c o h o l -  

r e l a t e d  a c c i d e n t s  in b o t h  the B a r r o w  r e g i o n  (405) and t h e  B e t h e l  

r e g i o n  (415) c o m p a r e d  to o t h e r  causes i n c l u d i n g  m o t o r  v e h i c l e ,  

e n v i r o n m e n t a l  f a c t o r s ,  a c c i d e n t a l  falls a n d  poisoning. (Table 3) .

W e  a n a l y z e d  " I n s i d e  the Home" as a p l a c e  of i n j u r y  b e c a u s e  

of t h e  m a g n i t u d e  o f  a l c o h o l - r e l a t e d  a c c i d e n t s  that o c c u r  i n s i d e  

th e  h o m e  (Table 2) , and b e c a u s e  the h o m e  as a p l a c e  o f  a l c o h o l  

r e l a t e d  a c c i d e n t s  h a s  an i m p l i c a t i o n  on t h e  u s e f u l n e s s  o f  p r o­

t e c t i v e  c u s t o d y  l a w s  in the State of A l a s k a  w h i c h  l i m i t  the p o l i c e  

to p u b l i c 'i n t e r v e n t i o n  o f  d r u n k e n  c o m p o r t m e n t .

In t h e  B a r r o w  r e g ion , 42% of the a l c o h o l  r e l a t e d  a c c i d e n t s

o c c u r  i n s i d e  t h e  home. T h i s  is 14% h i g h e r  t h a n  the s t a t e w i d e

r a t i o  of a l l  a l c o h o l  r e l a t e d  a c c i d e n t s  tha t o c c u r  i n s i d e  the

h o m e  (Table 2) . It is p a r t i c u l a r l y  h i g h e r  t h a n  o t h e r  p l a c e s

t h a t  set t h e  s c e n e  for a l c o h o l - r e l a t e d  a c c i d e n t s  i n c l u d i n g  
%

o u t s i d e  t h e  home, h i g h w a y  and street, r e c r e a t i o n  and p u b l i c  

b u i l d i n g  (Table 4).

F u r t h e r m o r e ,  o u t p a t i e n t  d a t a  i n d i c a t e  t h a t  the h o m e  is 

f r e q u e n t l y  a s e t t i n g  for i n t e r p e r s o n a l  v i o l e n c e ,  e s p e c i a l l y  in 

B a r r o w .  W i t h i n  the s t a t e w i d e .n a t i v e  p o p u l a t i o n ,  325 o f  all 

a c c i d e n t s  p u r p o s e f u l l y  i n f l i c t e d  by a n o t h e r  o c c u r  i n s i d e  the home. 

In the B a r r o w  r e g i o n ,  565 of all o u t p a t i e n t  a c c i d e n t s  r e c o r d e d  

as i n j u r y  p u r p o s e f u l l y  i n f l i c t e d  by a n o t h e r  o c c u r  i n s i d e  the 

h o m e  (Table 2) . T h i s  m a y  i n d i c a t e  that the B a r r o w  r e g i o n  has 

a 245 h i g h e r  r a t i o  o f  i n t e r p e r s o n a l  v i o l e n c e  w i t h i n  the h o m e  

t h a n  the s t a t e w i d e  n a t i v e  p o pulati on.



A l c o h o l  a b u s e  p l a y s  a m a j o r  role in the o c c u r r e n c e  o f  i n t e r­

p e r s o n a l  v i o l e n c e  i n s i d e  the home. T h e  p e r c e n t a g e  of a l l  a c c i d e n t s  

p u r p o s e f u l l y  i n f l i c t e d  b y  a n o t h e r ,  a l c o h o l  related, t h a t  o c c u r  

i n s i d e  t h e  h o m e  is 215 h i g h e r  in the B a r r o w  r e g i o n  t h a n  t h e  

s a m e  r a t i o  in t h e  s t a t e  as a w h o l e  (Table 2).

S e v e r a l  f a c t o r s  s h o u l d  b e  c o n s i d e r e d  as m a k i n g  t h e  h o m e  a 

s e t t i n g  f o r  a l c o h o l  r e l a t e d  a c c i d e n t s  i n  t h e  B a r r o w  r e g i o n .

In the p e r i o d  c o v e r e d  b y  t h e  p r e c e d i n g  data, t h e  l o c a l  o p t i o n  

in t h e  t o w n  of B a r r o w  p r o h i b i t e d  the sale  of a l c o h o l i c  b e v e r a g e s ,  

a n d  n o  p u b l i c  d r i n k i n g  e s t a b l i s h m e n t s  exist e d .

In a d d i t i o n  to t h e  l e g a l l y  d r y  s t a t u s  of B a rrow, t h e  a p p r o a c h

to a l c o h o l  c o n t r o l  by t o w n  p o l i c e  m a y  d e t e r m i n e  w h e r e  d r i n k i n g

a n d  v i o l e n c e  occur. L i q u o r  t h a t  is i l l e g a l l y  p u r c h a s e d  i n  t h e

t o w n  of B a r r o w ,  or p u r c h a s e d  l e g a l l y  f r o m  F a i r b a n k s  is r e c e i v e d

in b o t t l e s  a n d  c a n  b e  s a f e l y  c o n s u m e d  in p r i v a t e  h o m e s  w i t h o u t  
«

f e a r  o f  p o l i c e  i n t e r v e n t i o n .  • • •

T h u s ,  w h i l e  b r o a d - b a s e d  u s e  of p r o t e c t i v e  c u s t o d y  s e r v e s  t o  

s w e e p  t h e  p u b l i c  a r e a s  o f  t o w n  c l e a r  of i n t o x i c a t e d  p e r s o n s  ;in 

p o s s e s s i o n  o f  b o t t l e s ,  p o l i c e  r e s p o n s e  to p r i vate, a t - h o m e  d r i n k i n g  

is l i m i t e d  to r e q u e s t s  f o r  a s s i s t a n c e .  P r o t e c t i v e  c u s t o d y  l a w s  

do n o t  p r o v i d e  for p o l i c e  i n t e r v e n t i o n  into p r i v a t e  h o m e s ,  a l­

th o u g h  in s o m e  c a s e s  p o l i c e  w i l l  r e s p o n d  to t h e s e  r e q u e s t s  i n  

B a r r o w .  T h e  n e t  r e s u l t  of p r o t e c t i v e  c u s t o d y  p i c k - u p s  i s  t h a t  

t h e  i n d i v i d u a l  is j a i l e d  f r o m  5 -.,12 hours.

In B e t h e l ,  t h e  d r y  p o l i c y  has a s i m i l a r  a f f e c t  o f  c a u s i n g  

c i t i z e n s  to p u r c h a s e  and c o n s u m e  b o t t l e s  in p r i v a t e .  T h e  p r i v a t e  

d o m a i n  is a h a v e n  f o r  town r e s i d e n t s  a n d  v i l l a g e  r e s i d e n t s  w i t h

O u t p a t i e n t  A c c i d e n t ' T r e n d s  (3)



t o w n  r e l a t i v e s  o r  acguantar.ces.

In short, s t a t e  a n d  town p r a c t i c e  e n c o u r a g e s  p r i v a t e  d r i n k­

in g  f r o m  b o t t l e s  o b t a i n e d  l e y a l l y  or i l l e g a l l y .  T h e  n e t  r e s u l t  

s e e m s  t o  b e  t h a t - s e r i o u s  v i o l e n c e  t h a t  is a l c o h o l  r e l a t e d  is 

m o r e ' l i k e l y  to o c c u r  at h o m e , - w h e r e  f e w e r  d r i n k i n g  c o n t r o l s  e x i s t .

B a r r o w  a n d  B e t h e l  b o t h  e m p l o y  the s a m e  d r y  l o c a l  o p t i o n  t h a t  

e n c o u r a g e s  d r i n k i n g  in t h e  p r i v a t e  sector. H o w e v e r ,  a c o m p a r i s o n  

o f  B e t h e l  r e g i o n  o u t p a t i e n t  a c c i d e n t s  t o  the B a r r o w  d a t a  i n d i c a t e s  

t h a t  t h e s e  t w o  t o w n s  d i f f e r  s o m e w h a t  in a c c i d e n t  t r e n d s .  F o r  

Bethel, t h e  p e r c e n t a g e  o f  all a c c i d e n t s  t h a t  o c c u r  i n s i d e  t h e  

home- is 45 l o w e r  t h a n  the  s t a t e w i d e  ratio, and 14 5 l o w e r  t h a n  

t h e  B a r r o w  ratio. B e t h e l  a l c o h o l - r e l a t e d  a c c i d e n t s  o c c u r r i n g  

i n s i d e  t h e  h o m e  i n d i c a t e  an a v e r a g e  95 l o w e r  t h a n  t h e  B a r r o w  

a v e r a g e ,  b u t  5% h i g h e r  t h a n  the s t a t e w i d e  average. S i m i l a r l y ,  

in B e t h e l ,  t h e ' p e r c e n t a g e  of all i n j u r y  p u r p o s e f u l l y  i n f l i c t e d  

b y  a n o th er, a l c o h o l - r e l a t e d ,  t h a t  o c c u r  i n s i d e  the h o m e  is 95 

l o w e r  t h a n  t h e  B a r r o w  a v e rage, b u t  125 h i g h e r  tha n t h e  s t a t e w i d e  

a v e r a g e  (Table 2).

P o l i c e  p r a c t i c e  in B e t h e l  is s i m i l a r  to B a r r o w  a n d  y e t  

d i f f e r e n t .  P o l i c e  c o n f i s c a t e  o p e n  b o t t l e s  in p u b l i c  a n d  j a i l  

p e r s o n s  w i t h  b o t t l e s  u n t i l  ci vil f i n e s  a r e  paid. F i n e s  are 

u s u a l l y  p a i d  i m m e d i a t e l y  a f t e r  c o n f i s c a t i o n  cf the b o t t l e ,  a n d  

i n d i v i d u a l s  are r a r e l y  j a i l e d  on t h i s  t o w n  o r d i n a n c e .  B e t h e l  

p o l i c e  d o  n o t  u s e  p r o t e c t i v e  c u s t o d y  f r e q u e n t l y .  .Inste ad, p o l i c e  

c o n v e y  p e r s o n s  t o  the s l e e p - o f f  center.

v



T h e  h i g h  l e v e l  o f  t r a n s p o r t s  of B e t h e l  c i t i z e n s  to the s l e e p  

o f f  c e n t e r  (29 p e r c e n t  of all town r e s i d e n t s  w e r e  t r a n s p o r t e d  

a t  l e a s t  o n c e  in 1977) s u g g e s t s  t h a t  r e s i d e n t s  m a y  be m o r e  i n­

c l i n e d  t o  s o l i c i t  p o l i c e  i n t e r v e n t i o n  w h e n  d o m e s t i c  d r i n k i n g  

o c c u r s  a n d  w h e r e  t h e  e n d  r e s u l t  is t r a n s p o r t  to a s l e e p - o f f  

c e n t e r  - n o t  i n c a r c e r a t i o n  of a l o v e d  o n e  in the local jail.

B e c a u s e  p r o t e c t i v e  c u s t o d y . r e p l a c e d  c r i m i n a l  l a w  c h a r g e s  

f o r  b e i n g  d r u n k  in p r i v a t e  as w e l l  as d r u n k  .in public, it h a s  

s e v e r e l y  n a r r o w e d  a l c o h o l  c o n t r o l  p r a c t i c e  w h e r e  p r o t e c t i v e  

c u s t o d y  i s  the m a i n s t a y  of a l c o h o l  c o n t r o l  p r a c t i c e  as it is 

in B a r r o w .  . •

• B e t h e l ’s use o f  a s e c o n d  resource , a s l e e p - o f f  c e nter, m a y  

b e  o n e  w a y  to p r o v i d e -a u s e f u l  a v e n u e  for i n c r e a s i n g  d r i n k i n g  

c o n t r o l s  w i t h i n  t h e  h o m e  t h r o u g h  a c c e p t a b l e  p o l i c e  i n t e r v e n t i o n  

i n t o  p r i v a t e  d r i n k i n g  s i t u a t i o n s  at the  r e q u e s t  of tow n r e s i d e n t s
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T a b l e  1

1978
N A T I V E  H E A L T H  S E R V I C E  

A C C I D E N T S  T R E A T E D  O N  A N  O U T P A T I E N T  B A S I S
O C C U R R E D
I N S I D E
H O M E

T O T A L  F I R S T  
V I S I T S

S T A T E W I D E :  A l l  N a t i v e  S e r v i c e  U n i t s

N u m b e r  o f  A l c o h o l  R e l a t e d  A c c i d e n t s

T o t a l  A c c i d e n t s  v/ith I n j u r y  P u r p o s e  
f u l l y  I n f l i c t e d  b y  A n o t h e r

N u m b e r  of A c c i d e n t s  w i t h  I n j u r y  
P u r p o s e f u l l y  I n f l i c t e d  t h a t  w e r e  
A l c o h o l  R e l a t e d

B A R R O W  S E R V I C E  UNIT: S e r v i c i n g  the 
T o w n ’and  S u r r o u n d i n g  V i l l a g e s

T o t a l  A l l  A c c i d e n t s

N u m b e r  of A l c o h o l  R e l a t e d  A c c i d e n t s

T o t a l  A c c i d e n t s  w i t h  I n j u r y  P u r p o s e  
f u l l y  I n f l i c t e d  by A n o t h e r

N u m b e r  of A c c i d e n t s  w i t h  I n j u r y  
P u r p o s e f u l l y  I n f l i c t e d  t h a t  w e r e  
A l c o h o l  R e l a t e d

B E T H E L  S E R V I C E  UNIT: S e r v i c i n g  the 
T o w n  a n d  S u r r o u n d i n g  V i l l a g e s _

To t a l  A l l  A c c i d e n t

N u m b e r  of A l c o h o l  R e l a t e d  A c c i d e n t s

T o t a l  A c c i d e n t s  w i t h  I n j u r y  P u r p o s e  
fully I n f l i c t e d  by A n o t h e r

N u m b e r  of A c c i d e n t s  w i t h  I n j u r y  
P u r p o s e f u l l y  I n f l i c t e d  t h a t  w e r e  
A l c o h o l  R e l a t e d



1978
N A T I V E  H E A L T H  S E R V I C E  

A C C I D E N T S  T R E A T E D  ON A N  O U T P A T I E N T

S T A T E W I D E *  B A R R O W * *  B E T H E L * *

P e r c e n t a g e  o f  a l l  A c c i d e n t s
t h a t  v/ere A l c o h o l  R e l a t e d  14% 24% 10%

P e r c e n t a g e  o f .a l l  A l c o h o l  R e l a t e d
A c c i d e n t s  t h a t  w e r e  I n j u r y  P u r -  •
p o s e f u l l y  I n f l i c t e d  b y  A n o t h e r  38% 40% 41%

P e r c e n t a g e  o f  A l l  A c c i d e n t s
t h a t  O c c u r  I n s i d e  t h e  Home 17% 27% 13%

A l c o h o l  R e l a t e d  A c c i d e n t s  t h a t
O c c u r  I n s i d e  t h e  H o m e  28% 42% 33%

P e r c e n t a g e  o f  all I n j u r y  P u r p o s e­
fu l l y  I n f l i c t e d  A c c i d e n t s ,  A l c o h o l
R e l a t e d  t h a t  O c c u r  I n s i d e  the Home  36% 57% 40%

P e r c e n t a g e  o f  all P u r p o s e f u l l y  
I n f l i c t e d  A c c i d e n t s  t h a t  O c c u r
I n s i d e  t h e  H o m e  32% 56% 46%

* T h i s  r e p r e s e n t s  the s t a t e w i d e  n a t i v e  p o p u l a t i o n  w h i c h  i n c l u d e s  
all N a t i v e  H e a l t h  S e r v i c e  Units, U r b a n  arid Rural

** T h i s  r e p r e s e n t s  the s e r v i c e  u n i t  r e g i o n  w h i c h  i n c l u d e s  t h e  t o w n  
a n d  s u r r o u n d i n g  v i l l a g e s
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N A T I V E  H E A L T H  S E R V I C E  

B A R R O W  R E G I O N  S E R V I C E  U N I T

O U T P A T I E N T  A L C O H O L  R E L A T E D  A C C I D E N T S  
C A U S E  OF I N J U R Y

C A U S E

I n i u r y  P u r p o s e f u l l y  I n f l i c t e d  
by A n o t h e r

A c c i d e n t a l  F a l l s

M o t o r  V e h i c l e
• * * i **

C u t t i n g  a n d . P i e r c i n g  I n s t r u m e n t s

U n d e t e r m i n e d

O t h e r

A n i m a l  R e l ated,  N o t  S t i n g s  

S u i c i d e

E n v i r o n m e n t a l  F a c t o r s  

F i r e a r m s
I

M a c h i n e r y
* »

A c c i d e n t a l  P o i s o n i n g  

Fi r e s

N U M B E R

129 

56 

48 

33 

18 

16 . 

8 

6 

4 

2 

2 

1 

1

P E R C E N T A G E

40%

17 

15 

' 10 

6 

5 

3 

2 

1

T O T A L : 324

(Data f r o m  A l a s k a  A r e a  N a t i v e  H e a l t h  S ervice, S y s t e m s  D e v e l o p m e n t )
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N A T I V E  H E A L T H  S E R V I C E  .

B A R R O N  R E G I O N  S E R V I C E  U N I T

O U T P A T I E N T  A L C O H O L  R E L A T E D  A C C I D E N T S  
P L A C E  O F  I N J U R Y

P L A C E

Home/ I n s i d e  

Home, O u t s i d e  

H i g h w a y  a n d  S t r e e t  

N o t  S p e c i f i e d  

R e c r e a t i o n  a n d  S p o r t  

P u b l i c  B u i l d i n g  

O t h e r

I n d u s t r i a l  P r e m i s e  

S c h o o l

R e s i d e n t  I n s t i t u t i o ni

Farm, ’ R a n c h

N U M B E R  P E R C E N T A G E

139 • 42% •

75 23

43 • 13

23 7

17 ' . .5

15 . 5

5 . 2

4 . 1 ’

1

1

 1 _

TOTAL: 324

(Data f r o m  A l a s k a  A r e a  N a t i v e  H e a l t h  S e r vice , S y s t e m s  D e v e l o p m e n t )



T H E  A L C O H O L I C  B E V E R A G E  C O N T R O L  B O A R D  
IN A L A S K A

I. B A C K G R O U N D  A N D  O B J E C T I V E S  O F  T H E  STUL'Y

T h i s  s t u d y  o f  the A l c o h o l i c  B e v e r a g e  C o n t r o l  (ABC) B o a r d  w a s

c o n d u c t e d  i n  c o n n e c t i o n  w i t h  a l a r g e r  r e s e a r c h  p r o j e c t  d e a l i n g

w i t h  " A l c o h o l  C o n t r o l  in V i l l a g e  A l a s k a , "  s p o n s o r e d  by the N a t i o n a l

I n s t i t u t e  o n  A l c o h o l  A b u s e  a n d  A l c o h o l i s m  ( N I A A A ) , w h i c h  w a s

d i r e c t e d  b y  the C r i m i n a l  J u s t i c e  C e n t e r  ( C e n t e r ) , U n i v e r s i t y  of

A l a s k a ,  A n c h o r a g e .  Dr. S t e p h e n  Conn, P r o f e s s o r  of J u s t i c e  w i t h

t h e  C e n t e r ,  s e r v e d  as the p r o j e c t ' s  p r i n c i p a l  i n v e s t i g a t o r .  T h e

p r o j e c t  w a s  d e s i g n e d  to d e t e r m i n e  the impact, if any, o f  v a r y i n g

l e g a l i s t i c  a p p r o a c h e s  to the c o n t r o l  o f  a l c o h o l  use in r u r a l

A l a s k a n  s e t t i n g s ,  f o c u s i n g  on two c o m m u n i t i e s ,  B e t h e l  a n d  B a r r o w ,

a n d  t h e i r  s a t e l l i t e  v i l l a g e s .  T h e  e f f e c t s  of t h o s e  c o m m u n i t i e s '

e f f o r t s  to r e g u l a t e  b e v e r a g e  a l c o h o l  c o n s u m p t i o n  w i t h i n  t h e i r

p o l i t i c a l  b o u n d a r i e s  by a l t e r n a t i n g  b e t w e e n  "wet" and "dry" s t a t u s

w e r e  a l s o  m a j o r  a r e a s  of p r o j e c t  inquiry.

S t a t e  law p r o v i d e s  t h a t  A l a s k a n  c o m m u n i t i e s  m a y  b e  w e t  o r  
1 . 

dry. In short, c o m m u n i t i e s  m a y  m a k e  l e g a l  o r  i l l e g a l  the l o c a l
2

s a l e  of liq uor. Furth e r ,  th ey may r e s t r i c t  legal l i q u o r  sales

to c o m m u n i t y  run l i q u o r  s t o r e s  and m a y  p r o s e c u t e  o t h e r  sales  of -

l i q u o r  o r  t h e  p o s s e s s i o n  or t r a n s p o r t a t i o n  of a l c o h o l i c  b e v e r a g e s
3

w i t h  the i n t e n t  to sell the..; illegally.

1/ A S  0 4 . 1 0 . 4 3 0

2/ AS 0 4 . 1 5 . 1 1 0

3 /  A S  0 4 . 1 5 . 0 7 0



S t a t e  l a w  does n o t  p e r m i t  c o m m u n i t i e s  to m a k e  p o s s e s s i o n  

o f  b e v e r a g e  a l c o h o l  for p r i v a t e  c o n s u m p t i o n  illegal. N o r  does 

s t a t e  l a w  p e r m i t  d r y  c o m m u n i t i e s  to p r o h i b i t  t h e i r  r e s i d e n t s  f r o m  

o r d e r i n g  l i q u o r  for p e r s o n a l  use.

H o w e v e r ,  a s i g n i f i c a n t  n u m b e r  of v i l l a g e s ,  t h r o u g h  o r d i n a n c e  

or  c u s tom, a t t e m p t  w i t h  v a r y i n g  d e g r e e s  o f  s u c c e s s  to p r o h i b i t  

t h e  u s e  o f  l i q u o r  in t h e i r  v i l l a g e .  A l t h o u g h  such a c o m m u n i t y  

p o s i t i o n  is e x t r a l e g a l ,  or e v e n  illegal, it is b o l s t e r e d  b y  v i l l a g e  

c o u n c i l s  w h i c h  act in l i e u  o f  c o u r t s  in s o m e  E s k i m o  v i l l a g e s ,  

c h u r c h  g r o u p s ,  and c o m m u n i t y  o p i n i o n  t r a n s l a t e d  i n t o  s o c i a l  p r e s­

sure. F u r t h e r ,  it has s o m e  w a v e r i n g  t h o u g h  i n d i r e c t  s u p p o r t  in 

s t a t e m e n t s  b y  legal  o f f i c i a l s  ( e . g ., s t a t e  policy) w h o  s u p p o r t  

i n i t i a l  i n t e r v e n t i o n  into c o m m u n i t y  p r o b l e m s  b y  v i l l a g e  c o u n c i l s  

w i t h o u t  r e f l e c t i o n  as to the l e g a l i t y  or i l l e g a l i t y  of t h e  c o u n c i l

as an i n s t i t u t i o n  or the l e g a l i t y  or i l l e g a l i t y  of s o m e  v i l l a g e  
' 4 • •
rules. •••• .....

In b r i e f ,  a n d  as used in this paper, local c o n t r o l  m a y  b e  

d e s c r i b e d  as o n e  of t h r e e  "types": (1) d r y  b y  l o c a l  o p t i o n ;  (2)

w e t  b y  l o c a l  option; and, (3) d r y  by v i l l a g e  e d i c t  a n d  p r o c e d u r e .  

D r y  o r  w e t  b y  local o p t i o n  r e f e r s  to t h e  l e g a l i t y  o r  i l l e g a l i t y  

of s a l e s  in t h a t  place, b u t  n o t  to p o s s e s s i o n  o r  sales f o r  p r i v a t e  

c o n s u m p t i o n  m a d e  to i n d i v i d u a l s  in t h a t  p l a c e  f r o m  s o u r c e s  o u t­

sid e  o f  t h e  c o m m u n i t y .  W h e r e  s t a t e  law o n l y  is at play, l i q u o r  

m a y  b e  l e g a l l y  c o n s u m e d  in p r i v a t e .

1 /



I r o n i c a l l y ,  v i l l a g e s  w h i c h  have n o t  e x e r c i s e d  t h e i r  o p t i o n
5

t h r o u g h  the p e t i t i o n  a nd r e f e r e n d v m  p r o c e s s  to b e c o m e  o f f i c i a l l y

d r y  m a y  p r o h i b i t  t h r o u g h  local o r d i n a n c e  m e c h a n i s m s  b o t h  the s a l e
6

a n d  p o s s e s s i o n  o f  liquor.

T a b l e  1 p r e s e n t s  a h i s t o r y  o f  r e c e n t  w e t / d r y  p e r i o d s  in t h e  

t w o  c o m m u n i t i e s  w h i c h  w e r e  the focus o f  t h e  p r o ject.

C o m m u n i t y

T A B L E  1 

W e t D r y

1 973-1975 1 9 7 0 - 1 9 7 2
B a r r o w 1977 1976

1 9 7 8 - 1 9 7 9

A

B e t h e l 1970-1973 1 9 7 4 - 1 9 7 9

T h i s  s t u d y  o f  t h e  A D C  B o a r d  p a r a l l e l e d  t h o s e  t i m e  f r a m e s  and 

w a s  d e s i g n e d  to d e t e r m i n e  the e x t e n t  to w h i c h  s t a t e w i d e  l e g a l i s t i c  

c o n t r o l  m e c h a n i s m s  for b e v e r a g e  a l c o h o l  h e l p e d  o r  h i n d e r e d  l o c a l  

o p t i o n  c o n t r o l  e f f o r t s .  O u r  c o n c l u s i o n s  a r e  b a s e d  p r i m a r i l y  on 

a n a l y s i s  of A B C  B o a r d  a ctivitie s, i n t e r v i e w s  w i t h  B o a r d  m e m b e r s  

a n d  staff, i n t e r v i e w s  w i t h  o t h e r s  a s s o c i a t e d  w i t h  the l i q u o r  

" i n d u s t r y "  in A l a s k a ,  a n a l y s i s  of e x i s t i n g  and p r o p o s e d  s t a t u t e s

5/ AS 0 4 . 1 0 . 4 3 0

6/ If they a re i n c o r p o r a t e d  m u n i c i p a l i t i e s  and are a w a r e  of
t h i s  p o t e n t i a l .  U n f o r t u n a t e l y ,  few are.



a n d  a d m i n i s t r a t i v e  r e g u l a t i o n s  and a n a l y s i s  of l e g i s l a t i v e  r e v i e w s  

o f  the B o a r d  a n d  the laws u n d e r  w h i c h  it o p e r a t e s .

II. T H E  E X I S T I N G  S Y S T E M  O F  A L C O H O L  B E V E R A G E  C O N T R O L

A. H i s t o r i c a l  D e v e l o p m e n t :  A  B r i e f  O v e r v i e w

In 1933 the t e r r i t o r i a l  legislature, a c t i n g  u n d e r  a u t h o r i t y

g r a n t e d  t o  it by the C o n g res s, c r e a t e d  the B o a r d  o f  L i q u o r  C o n t r o l .

T h e  p r o b l e m s  the Board' w a s  to de al w i t h  w e r e  n o t  n e w  t o  A l a s k a .

F r o m  e a r l y  t e r r i t o r i a l  days, s h o r t l y  a f t e r  the p u r c h a s e  o f  A l a s k a

f r o m  R u s s i a  in 1867, m a j o r  e n f o r c e m e n t  p r o b l e m s  s u r f a c e d  w i t h  •

r e s p e c t  to l i q u o r  t r a f f i c  a n d  c o n s u m p t i o n .  E a r l y  on, a s  a r e s u l t

of t h e  O r g a n i c  L a w  of 1884, all i m o o r t a t i o n  and s a l e  w a s  p r o h i b i t e d
7

t h r o u g h o u t  the t e rritory, a c o n s e q u e n c e  of the d e c l a r a t i o n  o f

8
A l a s k a  as I ndian c o u n t r y  by the a t t o r n e y  gener a l .  ' N e e d l e s s  to 

say, in a land  so v a s t  such l e g i s l a t i v e  e f forts f a i l e d  to h a v e  

t h e i r  i n t e n d e d  effect:  to d r y  up the c o n s u m p t i o n  of h o o c h i n o o

a n d  its w e s t e r n  s u b s t i t u t e s  a m o n g  the I n d i a n s  o f  A l a s k a .
9

In 1899 C o n g r e s s  e n a c t e d  a c r i m i n a l  c o d e  for t h e  t e r r i t o r y  

w h i c h  i n c l u d e d  a m o n g  its m i s c e l l a n e o u s  p r o v i s i o n s  in c h a p t e r  44, 

s e c t i o n s  4 6 0-47 8 w h i c h  d e a l t  w i t h  the r e g u l a t i o n ,  l i c e n s i n g  and 

s a l e  o f  l i q u o r  in Alaska. T h e  1899 f e d eral l i c e n s i n g  l a w  d i d  n o t  

p r o v i d e  s p e c i f i c  a u t h o r i t y  for local units of g o v e r n m e n t  to a d d

7/ S e e , H i n c kley, T e d  C., T h e  A m e r i c a n i z a t i o n  o ^  A l a s k a ;  1 8 6 7 -  
1897, P a l o  Alto: P a c i f i c  B o o k s  P u b l i s h e r s , 1972, e s p e c i a l l y
pp. 43-45, 70, 82-83, 93-95 and 161-162.

8/ B a n c r o f t ,  H u b e r t  Howe, H i stor y of A l a s k a  1 7 3 0 - 1 8 8 5 , San 
F r a n c i s c o :  A.L. B a n k c r o f t  Co., 1886.

9/ 30 S t a t . 1253, a p p r o v e d  M a r c h  3, 1899.



to t h e  e s t a b l i s h e d  l i c e n s e  fees or to e n a c t  r r d i n a n c e s  to r e g u l a t e  

l i q u o r  t r a f f i c .  T h a t  federal j u r i s d i c t i o n  w a s  n o t  to b e  s h a r e d  

w i t h  l o c a l  g o v e r n m e n t  is r e f l e c t e d  in t h e  p r o v i s i o n  o f  an a m e n d­

m e n t  to t h e  1899 law (Feb. 6, 1909, 35 S t a t . L., 601) w h i c h  

p r o v i d e d  t h a t  l i c e n s e s  w o u l d  be i s s u e d  o n l y  in towns a n d  v i l l a g e s  

i n  w h i c h  t h e r e  w a s  a U n i t e d  S tates C o m m i s s i o n e r  or D e p u t y  M a r s h a l .

W i t h  the p a s s a g e  o f  the O r g a n i c  A c t  in 1912, c o n g r e s s i o n a l  

acts r e l a t i n g  to l i q u o r  r e m a i n e d  in full f orce and effect.

F u r t h e r ,  the A c t  s e v e r e l y  l i m i t e d  the a u t h o r i t y  of the t e r r i t o r i a l  

l e g i s l a t u r e  to alter, amend, m o d i f y  o r  r e p e a l  those l a w s  in f o r c e  

in A l a s k a  r e l a t i n g  to taxes on the  l i q u o r  b u s i n e s s  and t rade. 

E x p r e s s  a u t h o r i t y  w a s  g r a n t e d  to e n a c t  o t h e r  and a d d i t i o n a l  t a x e s .

Al l  t he w h i l e ,  m o m e n t u m  w a s  g a i n i n g  a cross  the c o u n t r y  f o r  

t o t a l  p r o h i b i t i o n .  In 1915 the t e r r i t o r i a l  l e g i s l a t u r e  p r o v i d e d

for a r e f e r e n d u m  on the w e t / d r y  issue. In r e c o r d  n u m b e r s  A l a s k a n s
10

w e n t  to the polls. T h e y  vote d dry by a near two to o n e  m a r g i n :

9,055 dry; 4,815 wet. T h e  law w h i c h  h a d  a u t h o r i z e d  t h e  r e f e r e n d u m

p r o v i d e d  t h a t  in the e v e n t  of a f a v o r a b l e  v o t e  ( d r y ) , n o  l i q u o r

w o u l d  b e  s o l d  w i t h i n  the t e r r i t o r y  a f t e r  J a n u a r y  1, 1918.

C o n g r e s s i o n a l  a c t i o n  n e g a t e d  this p r o v i s i o n .  In 1917,
11

C o n g r e s s  e n a c t e d  l e g i s l a t i o n  w h i c h  p r o h i b i t e d  the m a n u f a c t u r e  

o r  s a l e  of i n t o x i c a t i n g  b e v e r a g e s  in A l a s k a .  K n o w n  as the

w
%

1 1 /  39 S t a t .  9 0 3 - 9 0 9



" A l a s k a  B o n e - D r y  L a w , "  t h e  l e g i s l a t i o n  w a s  d e e m e d  to h a v e  p r e e m p t e d  

r e g u l a t i o n . b y  A t t o r n e y  G e n e r a l  Grigsb y, a n d  thus, a 1917 t e r r i­

to r i a l  l e g i s l a t i v e  e n a c t m e n t  (Senate B i l l  96) w h i c h  s o u g h t  to 

r e g u l a t e  " t e m p e r a n c e "  b e v e r a g e s  —  those w i t h  o n e  p e r c e n t  or m o r e  

a l c o h o l  —  w a s  d e c l a r e d  n u l l  a n d  void.

H o w e v e r ,  t h e  " A l a s k a  B o n e - D r y  Law" g r a n t e d  a u t h o r i t y  to the

A l a s k a  t e r r i t o r i a l  l e g i s l a t u r e  "[t)o e n a c t  f u r t h e r  p r o v i s i o n s  for
12

e n f o r c e m e n t  of t h e  p r o h i b i t i o n  act." T h e  1917 A c t  d i d  not

r e p e a l  s e c t i o n s  4 6 2 - 4 7 8  o f  the c r i m i n a l  c o d e  r e l a t i n g  to the

l i c e n s i n g  a n d  s a l e  of i n t o x i c a t i n g  b e v e r a g e s ,  b u t  its p r o v i s i o n s

m a d e  "nugato ry" t h e  l i c e n s i n g  act of 1899.

T h e r e a f t e r ,  t h e r e  w a s  n o  a c t i o n  b y  C o n g r e s s  r e g u l a t i n g  l i q u o r

t r a f f i c  u n t i l  1934 w h e n  the B o n e - D r y  L a w  w a s  r e p e a l e d  and  the

l e g i s l a t u r e  w a s  a u t h o r i z e d  to r e g u l a t e  sale o f  l i q u o r  in Alaska.

S h o r t l y  b e f o r e  t h e  r e p e a l  of the B o n e - D r y  Lu • a n d  p r e s u m a b l y  in

c o n t e m p l a t i o n  of r e p e a l  o f  the E i g h t e e n t h  A m e n d m e n t ,  the A l a s k a
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l e g i s l a t u r e  in 1933 e n a c t e d  a Beer and W i n e  L i c e n s i n g  Act.

T h e  1933 A c t  c r e a t e d  a B o a r d  of L i q u o r  C o n t r o l .  C o m p o s e d  of 

th e  G o v e r n o r ,  the a t t o r n e y  genera l, the treasure r, the a u d i t o r  

a n d  t h e  t e r r i t o r i a l  h i g h w a y  engineer, the A c t  p r o v i d e d  t h a t  t h e y  

w o u l d  h a v e  "full p o w e r ,  a u t h o r i t y  and c o n t r o l  o v e r  the m a n u f a c­

ture, b a r t e r ,  s a l e  a n d  p o s s e s s i o n  of i n t o x i c a t i n g  l i quors in the 

T e r r i t o r y  of A l a s k a .  . . . "  However, the A c t  a l s o  p r o v i d e d  that 

"the l e g i s l a t u r e  of A l a s k a  m a y  e n a c t  laws t h a t  w i l l  p r o v i d e  for
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