





Doyon Building
Ist and Hall Streets
Fairbanks, Alaska 99701

Phone(907) 452-8251

February 1, 1980

Judiciary Committee "
House ofyRepreser]tatives AU
Alaska State Legislature

Pouch V
Juneau, Alaska 99811
Dear Committee Members: A e

tf

Re:  Testimony on H.B. 533

We would like to commend this committee for its initiative in p_roposin?
H.B. 533. We believe that the bill accurately focuses on a major problem
in rural Alaska, i.e., the lack of local control over alcohol.

Recent public safety reﬁorts dramatize the health, economic and social
problems caused by alcohol. Statistically, it is a major cause or
contributing factor to death in northern "Alaska. It is plain that
alcohol abuse is not merely a social problem in rural Alaska, it is a
threat to life and property.

Many afflicted communities have attempted to deal with the threat.
Sometimes these efforts have been Iegally authorized, and sometimes not.
When Ie?al methods have been used, the solution fails because the options
available under current statutes are politically unacceptable or other-
wise inappropriate to the specific situation. °If extra-legal methods
are used, the respective local government's lack of authority becomes an
issue which eventually undermines the effort. This situation vindicates
the doomsayers who predict that nothing can be done. The major |m|ped|-
ment to a focal community's efforts to combat this problem is the [ack
of available options under current statutory laws.

The community of Allakaket is a case in point. On November 13, 1979,
the Fairbanks Daily News-Miner carried a front page story coverln_gi the
difficulties the village encountered when it attempted to deal with the
issue. Between last August and November, the small community experienced
three alcohol-related deaths. The municipal council declared that a
state of emergency existed and passed an emer?ency ordinance banning
liguor in the village for sixty days. The Atforney General's Office and
the State Troopers agreed that” the municipal government lacked the _
authority to pass such an ordinance. The commum% then turned to their
Native village councils of Allakaket and Alatna. Oddly enough, these
councils have greater OHtlons_under federal law than the city council
has under state law. Tne Native councils passed the same ordinance
under the authority of 18 U.S.C. 1154.
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A further problem occurred, however, when the ordinance was being pro-
cessed by the B.I.LA, The law has heen used very seldom in Alaska. In
spite of the fact that the United States Supreme Court has uPheId this
exercise of power by a tribal governing body, even as against non-
Natives living on fee simple land in a Native community, the B.I.A. was
reluctant to process the novel ordinance on a sixty-day basis. _They
preferred to wait until a permanent ordinance was worked out. The °
vil.tage has now passed a permanent ordinance and it is currently being
processed in accordance with the federal statute (see attached).

H.B. 533 would help. Where exwhng state statute allows a municipality
to prohibit the sale of liquor in the city, H.B. 533 would allow a
municipality to ban either/or possession and/or importation of liquor.
While we applaud and support the committee's efforts, we wish to urge
the committee to expand upon its original version and create more
options for different local controls. Attached you will find proposed
legislation drafted prior to the introduction of H.B. 533. Ihe basic
concepts of the two Eroposed statute revisions are compatible. The two
differ in that the attached Eroposal offers more options to a local
community. \We wish to take this opportunity to address these dif-
ferences and urge this committee to incorporate into H.B. 533 the ideas
contained in the attached proposal.

Concept of Regulation v. Prohibition

Section 1 of H.B. 533 offers only two options to a city. The city may
vote for prv-"iibition or turn it down. This type of hard choice prevents
compromises. As a result, several rural communities fluctuate between
wet and dr% depending on the prevailing political winds. It is true
that H.B. 533 offers three variations on this theme, but the underlying
choice is between wet and dry. The options merely provide a choice” in
how to best achieve prohibition, if that is desiréd.

It is our experignce that a local political compromise is attainable.
The attached ordinance is a prime example. Current Alaska State.
Statutes do not authorize a municipal government to engage in this type
of regulation. H.B. 533 does not change this. In contrast, Section” 2
of the attacl-id proposal does allow greater latitude in local regula-
tion. To incorporate this idea in H.B. 533, Section 1 may be amended by
inserting the words "or regulated” after the word "prohibited" found on
lines 16, 18, 19, and 21 on page 1 of the bill

This. change would create two distinct roles for the voters and the
mumm?al council, The voters would use the local option election as a
means for expressing their general desire or opposition to doing some-
thlnq about alcohol. In contrast, the council, if authorized by the

people, would have several options available to work out a politically
acceptable, long-term soluti"® which could be tailored to more accurdtely
reflect local sentiment thai wet/dry choice now offered hy the
legislature.
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Emergency Powers

Of major concern to us is the failure of H.B. 533 to give local govern-
ment the authority to regulate alcohol in emergency situations. "As
Allakaket's pcobleras illustrate, it is possible for an alcohol-related
crisis to hecome so severe that a state of emergency may exist. General
law municipalities are not currentl¥ authorized "to deal with such a
crisis. By adopting emergency alcohol regulation, a general law muni-
cipal council might diffuse a potentially dan?erous situation, thereb
averting potential threats to life and property. In the event of such a
crisis, the local option mechanism is just too cumbersome to provide for
an effective municipal reaction. It seems more desirable that a general
law municipality should have the standing authority to react to such
emergencies.

Of course, safequards should exist to prevent abuse of these emergency
powers. To this end, the safeguards of A.S. 29.48.160, i.e., an emer-
gency must exist in fact, a sixty-day maximum duration, etc., should
apply to emergency liquor ordinances as they now apply to other emer-
gency ordinances.

Utilization of Village Councils

The problems addressed by H.B. 533 are not confined to those Alaskan
communities which are incorporated as municipalities under State law.
There are mang well established "unincorporated" communities which
suffer from the same alcohol-related problems. Some of these com-
munities are not incorporated under State law because they see local
?overnment as inappropriate to their situation. On the other hand,
here are many predominantly Native communities who, for cultural and
social reasonS, have chosen traditional Native councils, or reorganized
Native governments (I.R.A's) as their form of local government.

As noted earlier, Congress has delegated authority to regulate liquor to
these Native governments. 18 U.S.C. 1151. There are four restrictions
related to the exercise of their authority. First, the ordinance may
not be inconsistent with state law. For ‘example, a village ordinance
could not violate state law by requiring that all taverns in a village
be located within 100 feet of a school.” This creates no problem since
local regulation is needed only when State regulation ﬁroves inadequate.
Secondly, the Secretary of the Interior must certify that the ordinance
was properly passed and publish it in the Federal Register. Again, this
merely ensures the legal authority of the ordinance and legal notice.
As noted above, this Process is currently novel in Alaska. As federal
officials become comfortable with this local authority, the mechanics
of this certification process will he smoother.
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Thirdly, a Native g_overnment's authority over alcohol only extends over
its respective "Indian country." Although a Native government’s con-
current jurisdiction over Indian country is clear (especially concerning
alcmolkregulatlon), the definition of “Indian country” is not so clear
in Alaska.

Federal statute defines Indian country in terms of reservation lands,
Indian allotments, and "dependent Indian communities." 18 U.S.C. 1151,
All Alaskan reservations, except Metlakatla, were revoked under ANCSA,
but many of the "unincorporated" Native communities remain "dependent
Indian communities" within the definition of this statute.* [t is
difficult to say which lands constitute Indian country and which do not.
At a minimum, Native townsite lands would certainly constitute "Indian
country.” The purpose of that act was to identify’ Native communities
and provide for the systematic planning and conveyance of lands within
these communities. Since the Native townsite is dependent on the exist-
ence of a Native community, it seems safe to assume that the Native
tOWﬂ%Ite"IS a minimum definition of the Native community's "Indian
country.

Although the Native governments have the authority to requlate the
introduction of alcohol into their villages, they must rely on federal
enforcement to back them up. Federal enforcement capabilities are less
than those available through the state. For this reason, villages must
either perform these functions themselves or seek help from the state.
State enforcement is clearly more practiced in major cases. Unfortunately,
statr enforcement agencies lack a clarified policy directive regarding
their role in this area.

Section 2(c) of the attached draft legislation addresses this problem b{
tyln% existing village governmental authority into the state system. |
further provides that this tie-in is dependent on the village council
giving notice to the public and the state.

This would represent a benefit to the state in providing local control
where no prior control was possible and state enforcement to ensure
effective regulation.

*Please note that the term idependent” as used in the statute refers to
the political relationship between the Native government and the federal
government, i.e., the Nafive government is depéndent on the federal
government for such matters as international relations, military defense,
exterior trade regulation, currency policy, and federal assistance to
Native government in the operation” of thosSe governments’ programs. This
same characterization of "dependence" is commonly used to explain the
federal-state relationship.
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The Delegation of Authority Issue

These proRosaIs were discussed earlier this year with state officials,
some of whom exgr_essed a concern over the constitutionality of these
proposals. In brief, they felt that such Ieglslatlon would constitute
an unconstitutional delegation of authority to local municipalities and
villages. Section ng) of the attached draft Ieglslatlon IS a_response
to th_|ds concern. Article X, Sec. 13 of the Alaska State constitution
provides:

"Agreement, including those for cooperative or joint administration
of "any functions or powers, may bhe made hy an%/ ocal government
with any other local government, with the state, or with the United
States, “unless otherwise provided by law or charter."

Thus the constitution expressly authorizes the type of proposed state/
municipal joint administration” of regulatory power.

Since the village are legally reco%nlzed Native governments, they can
also enter into such agreements. These types of arrangements have been
struck down in mine states. White v. Califano, 437 F.” Supp 543 (1977);
Blackwolf v. District Court, 158 Mont. 523 (1973); Kennerty v. District
Court, 400 U.S. 423 (1971). Those courts reasonéd that such compacts
enlarged on state jurisdiction over Indian country without congressional
authorization. Alaska, however, is a P.L. 280 state, which means that
the state and Native governments exercise concurrent jurisdiction over
Indian country. Bryan v. Itasca County, 426 U.S. 373 (1976). In fact,
P.L. 280 itself anticipates a concurrent exercise of authority in pro-
viding that Native government ordinances may be enforced in state court
civil ‘proceedings. 28 U.S.C. 1360(c).

We are not sure that the level of involvement for Native governments
anticipated by the attached proposed legislation is sufficient in light
of the limits of P.L., 280. This act is the basic authority which
authorizes state jurisdiction over Indian country. The act, however,
only authorizes f.iforceinent of state "civil laws. . .that are of general
application. . .within the state. . 18 U.S.C. 1360(a3, and "the
criminal laws of such state shall have the same force and effect within
such Indian country as they have elsewhere within the state......... "
18 U.S.C. 1362(a).

The court in _Santa Bosa Band of Indians v. Kings County, 532 F2d 655
(9th Cir. 1975) held that P.L. 280 did not authorize county zonmg
authority over Indian country, because the county's ordinances did not
equally apply throughout the” state. Although that case dealt with a
reservation, P.L. 280 deals with "Indian country." As noted above, the
definition of “Indian country” may apply to Alaska 18 U.S.C. 1151(h).
Therefore, the case raises grave guestions about municipal regulatory
authority in rural Native villages. By entering into joint operation
agreements with Native governments, thé state can clarify local regula-
tory authority.
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Local Judgment Boards

H.B. 533 makes violation of local option ordinances a criminal violation
of state law. This is basically _a_?ood concept. In many cases rural
local governments lack the capability to enforce these ordinances,
especially when they are confronted with a sophisticated bootlegging
operation. State enforcement in these cases Is needed.

On the other hand, if the sole authority to enforce such ordinances
rests with the state, the costs of enforcement and criminal prosecution
will be so t[;reat that the state agencies might be justified In failing
to respond to many minor local violations that may occur. If state
statute only authorizes criminal designation for Such ordinances, the
local governments must extend full due process protections to suspected
offenders. This means formal courts, right to an attorney, etc. This
may be excessive in relation to tI* severity of the violation and tax
the resources of the local community beyond their fiscal capability. By
designating violations of ordinance” which re?_ulate Possessmn, internal
sale, or personal importation as civil violations, the local governments
could process such violations by using local judgment boards, i.e.,
local administrative bodies. Administrative procedures could process
the cases more efficiently and still offer a setting of fairness which
due process seeks to Rrotect. Appeals to state court could be a
mechanism to assure this fairness.

Conclusion

We wish to again compliment the committee on its efforts. Ho§3eful_lfy,
you will incorporate the above ideas into your legislation. Specifi-
cally, the_Ie_?llsIatlon should allow local regulation and not merely
local prohibition. Secondly, it should provide for emergencty_ POWErs.
Thirdly, it should seek to Involve "unlncorﬁorated" communities by using
existing Native ?overnmenis. Finally, it should allow for effective
local enforcement capability as well” as state enforcement capability,

Thank you for this opportunity to comment.
Sincerely,

William C. "Spud" Williams
President

WCW/2536n
attachment
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* Sec. 1 9)

Sec.

2

b)

A.S. 04.15.070 is amended to read:

Sec. 04.15.070. Municipal regulations, (a) A munici-
pality may by ordinance provide rules and regulations
governing the barter, sale and possession of intoxicating
liguor within the municipality [necessary to the orderly
conduct of the business of selling intoxicating liquor].
When under a local option election, the city clerk finds
the majority of the voters are against the sale of intoxi-
cating liguor, the municipality, by ordinance, may make
the sale of i.it >xicating liquor within the municipality a
misdcmeano. or civil violation whether the sale is made
pursuant to liceuse or otherwise. The ordinance may not
be inconsistent with the title or the rules and regula-
tions promulgated under this title. No municipality may
impose taxes other than property taxes on liquor inven-
tories and sales taxes on liquor sales when these taxes

are levied on other property and sales within the munici-

pality.

The provisions of Sec. 100 [(b)] of this chapter relating
to misdemeanor penalties for violation of this title
apply also with respect to penalties for violations of
municipal ordinances aaopted under the authority ot (a)
of this section, or a civil fine of not more than

$300 may apply for violations of such ordinances, PROVIDED
that the ordinance clearly establishes whether violation

of such ordinance is a civil or misdemeanor violation.

Section AS 04.15 is amended by adding a new section to read:

a)

b)

Section 04.15.071. Transportation and Importation of

Intoxicating Liquor.

When, under a local option election, the city clerk finds
the majority of the voters favor local regulation of

transportation and importation of intoxicating liquor, a
municipality may enact an ordinance prohibiting or regula-
ting the transportation and importation of intoxicating

liguor into the incorporated limits of such a municipality.

To meet a public emergency, a municipal council or assembly

may enact an emergency ordinance to i) suspend sales of
intoxicating liquor within the incorporated limits of
such municipality, and/or prohibit or regulate the
transportation and importation of intoxicating liquor
into the incorporated limits of such a municipality.
Such emergency ordinances shall comply with the require-

ments of A.S. 29.48.160. Upon finding that an emergency
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exists, the council or assembly may waive the requirement

to conduct a local option election.

If a Native Village Council, recognized by the United

States Secretary of Interior as the governing body of an
Alaskan Native community which is not incorporated under
A.S. 29.18, enacts an ordinance under 18 U.S.C. 1154, the

Council may:

1) file notice with the Lieutenant Governor, and

2) publish notice in a newspaper of general circulation
in the community, or post notice in three conspicuous

public places in the community of such enactment.

The enactment of an ordinance in compliance with this
section shall constitute a cooperative agreement between
the state and local government for the administration of
alcohol regulation. No person shall knowingly transport
or import intoxicating liquor into a community in viola-
tion of an ordinance enacted under this chapter, and no
person, corporation or organization shall knowingly allow
a private or commercial conveyance to be used to transport
or import intoxicating liqguor in violation of such

ordinance.

e) Intoxicating liquor found to have been imported or
transported in violation of an ordinance enacted
under this :hapter is declared a nuisance and shall

he disposed of by court order.

f) A violation of an ordinance enactrd in compliance
with this section shall be considered a crime under
state law and is punishable by imprisonment in jail
for not more than one year or by a fine of not more

than $5,000' or by both.



ORDINANCE NO . 80-1

AN ORDINANCE OF
TEE VILLAGE OF ALLAKAKET
REGULATING LIQUOR

BE IT ORDAINED AND ENACTED BY THE V ILLAGE COUNCIL OF ALLAKAKET
AS FOLLOWS:

Section 1. IMPORTING LIQUOR. It shall be unlawful for any carrier
to transport liquor into Allakaket except as provided in Section 2
of this ordinance.

Section 2. HOLIDAY ORDERS, a) During a holiday period a carrier
may transport liquor into Allakaket, and any individual may order
liquor, PROVIDED that no individual's order may exceed the amount

specified in subsection b of this section. Any member of the Vil-
lage Council may from time to time inspect liquor deliveries so as
to ensure compliance with this ordinance. No carrier shall be held

responsible for delivery of an order in excess of the amount allowed,
b) Individual orders placed in accordance with this section shall
not exceed 576 ounces of beer, or 750 milliliters of other intoxi-
cating liquor for each day within a holiday period.

Section 3. SALE OF LIQUOR. It shall be unlawful for any individual,
partnership, corporation, or other entity to sell liquor within
/allakaket,regardless of whether such liquor was imported into Alla-

kaket in compliance with this ordinance.

Section 4. FALSE ORDERS. It shall be unlawful for any individual
to place an order for liquor under Section 2 of this ordinance in
the name of another individual.

Section 5. AGE RESTRICTIONS. It shall be unlawful for any person
under the age of nineteen (T9) years to possess any liquor.

Section 6. DEFINITIONS. As used in this ordinance:

a) "Allakaket" shall mean all Indian country adjacent or appertaining
to the Native Village of Allakaket, including, but not limited to,
lands within the exterior boundary of U.S.Survey No. 5071. Alaska
(the Allakaket townsite), Native Allotments of residents, and lands
owned by theNative Village of Ailakaket or AalaKaaK'a Corporation.

b) "Carrier" shall mean any person, firm, partnership or corporation
owning or operating conveyances of any kind either in a commercial or
private capacity.

c) "Holiday period" shall mean those days within the following
inclusive dates: 1) from Decenber 26th to January 1st
2) from July 3rd to July 4th
I 3) from the fourth Thursday in November (known
as Thanksgiving Day) to the following day
4) In those years in which the Koyukuk River
Championship Spring Carnival is held in
Allakaket, from the first day of the Carnival

to the last day of the Carnival as determined
by the Allakaket Dog Mushers Association.



d) "Liquor" shall include whiskey brandy, rum, gin, wine, ale
porter, beer, and all other spiritous, vinous,malt, and other
fermented or distilled beverages intended for human consumption
and containing more than one percent alcohol by volume.

e) "Sale" shall mean all exchange transactions including sale,
barter, purchase or trade.

Section 7. SEVERABILITY. If any provision of this ordinance, or
the application thereof to any person or circumstance is held to
be invalid, the remainder of this ordinance and the application to
other persons or circumstances shall not be affected thereby.

Section 8. VIOLATIONS. Violators of any of the sections of this
ordinance except section 3 shall be fined fifty ($50) dollars for

a first offence, and for a second offence two hundred ($200) dollars.

A third offence shall constitute an offence under Title 18 U.S.C .,

Sec. 1154(a) for which a violator shall be fined not more than two
thousand ($2000) dollars or imprisoned not more than five (5)years
or both. Any violation of Section 3 of this ordinance shall for

the first or any offense be fined not more than two thousand ($2000)

dollars or imprisoned not more than five (5) years or both under
Title 18 U.S.C. Sec.1154(a).

PASSED AND APPROVED THIS 24th DAY OF JANUARY, 1980 BY THE VILLAGE
COUNCIL OF ALLAKAKET, ALASKA.

/ /
7. =l s

Pollock Simon Sr. Chief -~AJohnson Noses Sr. Second Chief
Auto "Ju, HS1
Andy SXrnon Sr. Sa mson Henry

1y Jgi !
Irene Henry Rhea Williams

(absent)

Caroline Bergmen
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LEGS ATME AHFAIRS AGENCY
MEMORANDUM March 21, 1980
SUBJECT: Analysis of amendments to HB 533 proposed by

Tanana Chiefs

TO: Representative Charles H. Parr, Chairman
House Judiciary Committee

FROM: Joseph A. Guthrie
Legislative Counsel

CIVIL FINES ADMINISTRATIVELY IMPOSED

The Tanana Chiefs propose to add language to AS 04.15.070(b)
which would riake ordinances adopted by municipalities punish-
able by a "civil fine™ if the ordinance indicates by its
terms that its violation constitutes a civil offense.
Moreover, the Chiefs intend to delegate to local adminis-
trative boards designated "local judgment boards™ the
responsibility of determining, within a range from $0 to
$300, the size of the penalties imposed.

The courts are split on whether power may be delegated to
administrative agencies to establish the size of penalties.
As a general rule, these delegations are considered to be
unconstitutional; however, the application of this rule may
be relaxed where certain factors are present. Cooper 1/
states that the administrative determination of penalties is
generally sustained if a standard is fixed by the legislature
within which an administrative tribunal may act. Moreover,
sanctions which can be regarded as "administrative™ in the
sense of being calculated to secure compliance or to redress
the consequences of noncompliance with prescribed norms have
a better chance of being sustained than sanctions which are
"punitive™ in character.

1/ Cooper, State Administrative Law, The Bobbs-Merrill
"Company, 1965, p. 88.



Davis 2/ defines the problem as distinguishing between
criminal penalties and civil or remedial penalties, noting
that various results designated penalties are frequently
imposed by administrative agencies. He says that courts
have upheld as a civil penalty monetary penalties when paid
over to an injured complainant but otherwise have held that
an agency may not be authorized to determine the extent of a
monetary penalty, finding that only courts imposing punishment
for a crime have this discretion. Davis 3 notes, however,
that grants of power to an agency to determine the length of
suspension of a license would no doubt be upheld, and that
the difference between money and other interests seems an
extremely unsatisfactory place to draw the line.

In light of the foregoing, it seems to me that delegating
authority to "local judgment boards” to fix the size of a
"civil fine™ would be likely found punitive and therefore
unconstitutional, since, the civil fine is presented as an
alternative to referring the conviction to the ABC board for
possible license suspension or revocation. Moreover, no
standard is provided for fixing the size of the penalty.

| should also like to point out that designating a penalty a
"civil fine™ and imposing it administratively w ill not negate
the constitutional requirements of a trial by jury or right
to counsel if the offense for which the penalty is imposed
connotes criminal conduct in the traditional sense of the
term or may result in a fine heavy enough to indicate
criminality. (See, Baker v. City of Fairbanks, 471 P.2d 386
and Alexander v. City of Anchorage, 490 P.2d 910.)

LOCAL OPTION
The Tanana Chiefs also propose to authorize municipalities

to adopt ordinances regulating or prohibiting the transportation
or importation of intoxicating liquor into the

2/ Davis, Administrative Law Treatise, West Publishing
Company, 1958, sec. 2.13, p. 138)

Davis, Ibid.. p. 137



Representative Charles H. Parr
Page 3
March 21, 1980

municipality, contingent upon voter approval of a propo-
sition authorizing the municipality to regulate or prohibit
transportation or importation of intoxicating liguor into

the municipality. Insofar as existing law (AS 04.15.070 and
AS 29.48.035(10)) only allows municipalities to adopt ordinances
governing the barter, sale, possession, and (when all licenses
in a community have expired as a result of a local option
election) sale of intoxicating liquor, this amendment is
necessary to enable municipalities to regulate or prohibit
transportation or importation of intoxicating liquor into

the municipality. However, the Chiefs' characterization of
the process by which voter approval is to be obtained of the
proposition authorizing a municipalityto regulate or prohibit
importation or transportation as a "local option”™ election

is incorrect. The term "local option™is commonly used to
refer to a law which by its terras mustbe approved by the
voters of a particular municipality in order to be effective

within the boundaries of the municipality. If voter approval
is obtained, no further legislative action need occur before
the law becomes effective. Parenthetically, while the

authorization provided a city in AS 04.15.070 to adopt an
ordinance prohibiting the sale of alcoholic beverages results
from a vote in a local option election, it is not properly
characterized as part of the local option statute since the
city has discretion whether or not to adopt the ordinance

and must adopt the ordinance before it becomes effective.

On the other hand, the prohibition on the renewal, transfer,
or new issuance of liguor licenses in a municipality, which
is required by AS 04.10.430 if the majority of voters are
against the sale of intoxicating liquor, occurs without
further legislative action. The Chiefs' amendment, on the
other hand, would allow a municipality to regulate or
prohibit transportation and importation of intoxicating

liquor only after the voters had approved that acquisition

of the power by the municipality. While not unconstitutional,
the approach proposed by the Chiefs is novel. The closest
analogue conceptually is the procedure provided at AS 29.33.250
29.33.290 whereby first and second class boroughs acquire
area-wide functions through election.

Anyway, should you wish to go with the Chiefs' suggestion to
make municipalities' acquisition of power to regulate or
prohibit the transportation or importation of intoxicating
liguor into the municipality contingent on prior voter
approval, a procedure w ill have to be developed separate
from the procedure provided for local option elections.



Representative Charles H. Parr
Page 4
March 21, 1980

Moreover, authorizing municipalities to regulate or prohibit
the transportation or importation of alcohol into the area
of a municipality raises the issue of the extraterritorial
application of the ordinance. In other words, would a retail
liguor store in Anchorage violate an ordinance adopted by
the City of Bethel prohibiting the importation of intoxicating
liguor by shipping an order to Bethel? This question might
be answered by amending AS 29.48.037 to add ordinances which
regulate or prohibit the transportation or importation of
alcohol to the list of types of ordinances which may be
enforced extraterritorially. However, there is some
guestion whether such an approach would be constitutional.
The problem of extraterritorial enforcement of a statute
could also be solved by enacting a state statute prohibiting
the transportation or importation of intoxicating liquor

into a municipality which has adopted an ordinance prohibiting
the transportation or importation of intoxicating liquor.
However, the latter approach could not be used if the
municipal ordinance only regulated, but did not prohibit,

the importation of intoxicating liguor because of the
constitutional problem of delegating legislative authority

to the municipality (to be di cussed below). However, |
must say that if you decide (o adopt the Chiefs' suggestion
to authorize municipalities <. regulate or prohibit
transportation or importation of intoxicating liguor into a
municipality, the question of extraterritorial enforcement
would have to be investigated further.

The Chiefs also propose to provide in the event of an
emergency for a waiver of the requirement of voter approval
before a municipality may assume power to regulate or
prohibit transportation or importation of intoxicating
liquor into a municipality. Obviously, some such provision
is necessary if the provision for emergency ordinances

(AS 29.48.160) is to be applicable to ordinances regulating
or prohibiting the transportation or importation of
intoxicating liguor into the municipality.

ENFORCEMENT

The Chiefs maintain that local governments adopting
ordinances regulating or prohibiting the transportation or
importation of intoxicating liguor lack the necessary
resources to enforce the ordinances. The Chiefs propose to
involve the state in the enforcement of these ordinances in
two ways:



(1) by making violation of the ordinance a state
offense; and

(2) by making the state a party to a joint agreement
to enforce the local ordinance.

l. Providing that violation of an ordinance is a
state offense

Presumably, the rationale behind (1), supra, is that making
violation of an ordinance a state offense w ill force the
state to enforce the ordinance. Whether this is reasonable
to assume is beyond the scope of this memo; however, such an
approach could constitute an unconstitutional delegation of
legislative authority. As you may know, Article II, sect 1
of the Alaska Constitution and the common law impose lim its
on the extent to which legislative power may be delegated.
One might argue that the Chiefs' proposed language appearing
in section 04.15.071(d) and (f) delegating to municipal
governments authority to determine the content of a state
offense constitutes an impermissible delegation. Alaskan
authority on this point is nonexistent, however, inferences
can be drawn from the way in which the courts in this state
and other states have treated enactments which have adopted
by reference a code or set of standards from another state,
the federal government, or a private organization. The
decisions in these cases have often depended on whether the
enactments providing for the adoption by reference of a code
or set of standards provide that they shall be adopted as of
a certain date, or whether they provide that future
amendments are adopted as they become effective.

The Alaska Supreme Court has been confronted with this issue
three times. In Area Dispatch, Inc. v. City of Anchorage,
544 P.2d 1024, and Northern Tights Motel, Inc. v. Sweaney,
561 P.2d 1176, the court declined to decide the question,
and in Kingery v. Chappie, 504 P.2d 831, 836-37&n.13, the
court, in upholding a regulation incorporating the
motorcycle helmet and facewear quality standards of the
United States Standards Institute Safety Code, seemingly



indicated that, had the Institute been empowered to adopt
standards in the future, the provisions would have been
invalid. Sands4/ states, citing many cases:

The adoption of the statues of another state or of
Congress is frequently attacked as being a delegation
of legislative power. Such adoption, however, is almost
universally sustained when the foreign law as then existing
is adopted as the law of the adopting state. Where the
operative effect of legislation is contingent upon the
enactment of a statute of another state or of Congress,
some courts have held the statutes invalid. And more
have held the adoption of prospective legislation in
other states and in Congress an unconstitutional
delegation.

In light of the foregoing, one may see how the Chiefs’
subsections (d) and (f), the operative effect of which are
contingent upon the content of ordinances adopted and/or
amended by municipalities in the future, might be found by a
court to be an unconstitutional delegation of legislative
authority. While declining to decide the issue, the Alaska
Supreme Court gave some indication of what factors would be
considered in a decision on this issue when it stated the
following in Northern Lights Motel, Inc., supra:

One reason for the prohibition against delegation to
private groups is that when amendments are adopted by
these groups the public does not necessarily receive
notice of, or have an opportunity to comment on or
criticize the amendments, as it does when they are
adopted by the legislature or promulgated under the
Administrative Procedure Act.

W hile the procedure prescribed in AS 29.48.130 - 29.48.220
provides the public ample notice and opportunity to comment
on ordinances prior to their adoption by local governments
incorporated under state law, | have been unable to ascertain
what, if any, notice and opportunity for public imput must
be provided prior to the adoption of a tribal ordinance
under 18 U.S.C. 1161.

Another factor which might be considered by the Alaska
Supreme Court in determining whether the Chiefs '
subsections (d) and (f) constitute an unconstitutional

a4/ Sutherland Statutory Construction, 4th Ed., Callaghan &
Co., Volume 1
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delegation of legislative authority formed the basis- of a
decision in Washington State. In State v. Dougall, 570 P.2d
135, the Supreme Court of Washington held that a statute
providing for the designation of drugs as controlled substances
under state law, automatically following its designation .As

a controlled substance under federal law, violated due process
because the only notice provided the public that the dvug

was henceforward a controlled substance was a notice that
appeared in the Federal Register. The court said:

Procedural due process requires that citizens be given

fair notice of conduct forbidden by a penal statute

Where, as here, the Board (State Board of Pharmacy)

does not object to the federal act of designating or
rescheduling a substance, it becomes controlled after

30 days by reason of the Board's inaction or acquiescence

in the final publication in the Federal Register. Once

a substance has become controlled, a legislatively prescribed
criminal penalty is imposed for its misuse. Consequently,

a substance that is newly designated or rescheduled as

a controlled substance by publication in the Federal Register
becomes the criminal law of this state without appearing

in either a state statute or in the state administrative
code. The only way one can determine the current status

of a drug as a possible controlled substance is by

reference to the Federal Register, a publication not

readily available even to many lawyers.

W hile under AS 29.48.180 local governments incorporated
under state law would be required to codify an ordinance
regulating the importation and transportation of liquor, the
state law incorporating the ordinance would include no
reference or statement of the local ordinance incorporated.
Ordinances adopted by tribal authorities, moreover, would
only have to be published in the Federal Register under

18 U.S.C. 1161. As State v. Dougall, supra, indicates, such
notice is not sufficient notice to satisfy due proces.
However, the court might consider the notice provided for by
the Chiefs in subsection (c) sufficient to make up for this,
deficiency.

[l. Intergovernmental Agreement
W hile the foregoing would seem to disfavor making violations

of ordinances adopted local governments a state offense, the
Chiefs' proposal for agreements between the state and local



government under which the state would agree to enforce
local government ordinances would appear to be feasible if
the tribal government participation is made optional.

The Chiefs propose a statute which would create such an
intergovernmental agreement whenever a local government
adopts an ordinance. While no constitutional problems would
be engendered by the operation of such a statute in relation
to local governments incorporated by state law, federal law
might prohibit a mandatory assumption of state responsibility
of enforcement on the ground that such an assumption would
be in derogation of the native government's sovereignty.

Congress, by the enactment of the Indian Reorganization Act,
authorized the adoption of tribal constitutions for the

exercise of tribal self government over, inter alia, "Indian
cc mtry.” In the light of the historical background of
trii-il sovereignty, the courts have generally proceeded from

the notion that Congress has intended that states have no
power to regulate the Indians governance of Indian country,
except as Congress chooses to grant them power.

While PL 83-280 (18 U.S.C. 1151, 18 U.S.C. 1162, and 28
U.S.C. 1360), which granted Alaska criminal or civil
jurisdiction over Indian country, provides that "those civil
laws of such state . . . that are of general application to
private persons or private property shall have the same
force and effect within such Indian country as they have
elsewhere within the State,” the U. S. Supreme Court in
Bryan v. Itasca County, 426 U.S. 373, LEd2d 710, 96 S.Ct 2102
held that such an extention of jurisdiction only authorizes
application by the state courts of their rules of decision
to decide civil or criminal matters and does not confer
general state civil regulatory control over Indian Country.
This is significant in light of the statements in the
Chiefs"' letter implying that PL 280 (PL 83 280) grunts the
power to undertake a mandatory -'.ssumption of the enforcement-
of the ordinances adopted by tribal authorities. On the
contrary, a recurring theme in the cases is protection of
tribal authorities sovereignty. The following is
representative of court expressions on the subject:

"Indian tribes are unigue aggregations possessing
attributes of sovereignty over both their members and
their territory, Worcester v. Georgia, 6 Pet. (31 U.S.)
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515, 557, 8 LEd 483) (1932); they are 'a separate
peoplel possessing ‘'the power of regulating their
internal and social relations. . .. 1 United

States v. Kagama, 118 U.S. 375, 381 - 382 (6 S.Ct.
1109, 1113, 30 L.Ed 228) (1886); McClanahan v.
Arizona State Tax Comm'n, 411 U.S~ 164, 173 (93 S.Ct
1257, 12'6'r - 1'z62"—3"6"L7Ed2d 129) (1973).

"Cases such as Worcester, supra, and Kagama, supra,
surely establish the proposition that Indian tribes
within ‘'Indian country' are a good deal more than
'‘private, voluntary organizations', . . . These same
cases in addition make clear that . . . [Indian tribes
are] . . . entities which possess a certain degree of
independent authority over matters that affect the
internal and social relations of tribal Ilife . .
United States v. Mazurie, 419 U.S. 544, 95 S.Ct. 710,
717, 42 L.Ed.2d 706, 716 - 717 (1975).

The Chiefs' proposal, by providing for mandatory assumption
of enforcement responsibility, might be found to be an
impermissible interference with tribal sovereignty. In
White v. Califano, 437 F.Supp 543 (1977) the court
enunciated a two fold test for determining the lim its
imposed on a state's exercise of power in Indian country
absent a federal statute authorizing the exercise of the
power. First, a state cannot exercise it3 powers in Indian
country if the federal government has preempted the
particular field of activity over which the state attempts
to extend its power. Since there is no federal statute
dealing with state assumption of responsibility for the
enforcement of tribal ordinances, this part of the test
would not appear to forbid the adoption of the Chiefs’
suggestion. However, the second part of the test enunciated
by the court in White, supra, provides that a state cannot
extend its powers into Indian country if it w ill thereby
infringe wupon the right of the Indian people to govern
themselves. A court would have to judge whether involuntary
state involvement in the enforcement, of the native council's
ordinances would infringe upon the right of the people to

govern themselves. It seems to me that control of security
forces is a basic attribute of sovereignty and self
government. In White, supra, the court considered, among

other things, the involvement of sheriff's officers in
finding that application of a state's involuntary commitment
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procedure for the mentally ill to an Indian person in Indian
country would undermine the authority of the tribal courts
over reservation affairs and hence would infringe on the
right of Indians to govern themselves. Therefore, decision
on this question would turn on whether the court felt that
state involvement in the enforcement of local ordinances
would be in derogation of local sovereignty. However, in
reaching its decision, the court would take into
consideration a canon of statutory construction recently
reaffirmed by the U.S. Supreme Court in Bryan, supra, that
"statutes passed for the benefit of dependent* Indian

tribes . . . are to be liberally construed, doubtful
expression being resolved in favor of the Indians.”
Invocation of this rule might be used to uphold the statute
that the Chiefs' propose, if a court considers it to be
beneficial to Indians.

The foregoing problems wculd not be presented if the native
council's participation in the intergovernmental agreement
was made optional, not mandatory. The decisions cited by
the Chiefs which disapproved a voluntary relinquishment of
sovereignty on the part of the Indians in favor of the
exercise by the stat™ on civil or criminal jurisdiction in
Indian country (White v, Califano, supra, and Kennerly v.

D istrict Court, 400 U.S. 423 (T971)) were based on the
failure of the states to comply with the procedures
prescribed by the states of jurisdiction over Indian
country. However, the state's assumption of responsibility
for enforcement of ordinances would not involve an extension
of the state's jurisdiction. Therefore, providing for the
voluntary, not mandatory, participation by native councils
in intergovernmental agreements obliging the state to enforce
ordinances adopted by native councils would seem to be
indicated.

POWER OF VILLAGE COUNCILS TO ADOPT CRIMINAL ORDINANCES

Attached you w ill find a memorandum from the O ffice of the
Solicitor in the United States Department of the Interior
which takes the position that an Indian tribe may exercise
criminal jurisdiction over its members concurrently with a
state where a state has assumed jurisdiction over the tribe's
reservation pursuant to Public Law 280. Applied to Alaska,
it means that native village councils could adopt criminal
ordinances enforceable within Indian country, assuming
Indian country, as defined in 18 USC 1151, exists in Alaska.

JAG: ljb

Enclosure
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M-36907 November 14, 1978
Criminal Jurisdiction on the Seminole Reservations
in Florida
Indians: Criminal Jurisdiction — Indian Tribes: Jurisdiction —

Indian Tribes: Sovereign Powers

An Indian tribe may exercise criminal jurisdiction over its members
concurrently with a state where the state has assumed jurisdiction
over the tribe's reservation pursuant to Public Law 280.

The letter of the Assistant Secretary to the Minneapolis Area Director,
dated June 4, 1954; Solicitor's Cpinion M-36241, September 22, 1954;
and the Solicitor's Memorandum of February 13, 1961, to the Regional

Solicitor, Portland, are overruled as far as inconsistent with this
opinion.



NOV 14 1978
Memorandum

Ass.istant Secretary— Indian Affairs

Attn: Chief, Division of Law Enforcement Services
From: Solicitor
Subject: Criminal Jurisdiction on the Seminole Reservations in Florida

This responds to your request of March 31, 1978, for an opinion on the
jurisdictional status of the three Seminole reservations in Florida: Big
Cypress, Brighton and Hollywood. Since the attachments to your memorandum
indicate that the tribe and the state are concerned with development of a

law enforcement program, 1 will limit this discussion to criminal
jurisdiction.

Florida has assumed criminal jurisdiction over the Seminole reservations
pursuant to Public ..aw 280, 67 Stat. 588, 18 U.S.C. 5 1162. See Florida
Statutes § 285.16. .Also, by 8 285.061, Florida authorized the transfer of
certain state reservation lands to the United States in trust for the
Seminole Tribe, reserving criminal jurisdiction over them in accordance

with 8§ 285.16. Thus, Florida clearly has authority to exercise criminal
jurisdiction over the Seminole reservations.

Florida has, by Florida Statutes 8§ 285.17 and S 285.18, created a special
improvement district within the Seminole reservations, designated the
governing body of the Seminole Tribe as the governing bcdy of the special
improvement district, and vested the tribal governing bcdy with certain
law enforcement cowers under state~law, particularly the pcwer to plan aixd
implement law enforcement programs for the benefit of tribal members and
the power to employ personnel to exercise law enforcement powers, including
the investigation of violations of any of the criminal laws of the state
occurring within the reservations. Section 285.18 further provides that
all law enforcement personnel employed shall be considered peace officers
for all purposes and shall have the authority to tear arms, make arrests, and
apply for, serve, and execute search warrants, arrest warrants, capias,
and other process of court, within the reservations. It also requires,
however, that all law enforcement officers employed meet certain state



standards, which are enumerated in 8§ 943.13. In exercise of the powers
delegated to it by the state; the tribe is, of course, subject to the-
superior authority of the state.

The question whether the tribe may, apart from ~t-atiN-dplpgat-pd  pn»”r,«®
and in exercise_of—its-sovereign authority, enact its cwn law and order
code, establish a tribal court and authorize tribal police to enforce
tribal law depends upon whether the tribe possesses criminal jurisdiction,
by v_irtne_of its sovereignty, concurrently with the Public Law 280 juris-
diction exercised by the state. As you knew, this office has already
expressed the view that Public Law 280 did not divest Indian tribes

of their part of the previously-existing concurrent federal-tribal
jurisdiction but transferred only federal jurisdiction to the states.

See Memorandum of the Acting Associate Solicitor for Indian Affairs,

July 13. 197.S. Similarly, in response to an analogous question, that
office concluded, on April 11, 1978, that the Kickapoo Tribe of Kansas
retained the power to exercise criminal jurisdiction over Indians on

its lands concurrently wit-"' the state ajid the federal government after
passage of the Act of Jur”™ 8, 1940, 54 Stat. 249, 18 U.S.C. 8§ 3243,

which conferred on the State of Kansas criminal jurisdiction over offenses
corrcnitted by or against Indians on Indian reservations.

Since you have aga.n raised the question, and since the Department has, in

the past, taken a position contrary to the current one, we will attempt to
address the issue in more detail.

The earlier position of the Department was that Public Law 280 vested
exclusive criminal jurisdiction in the states, and this posic'n found
expression as late as 1970. See the Department's letter on thj Metlakatla
Amendment to Public Law 280, 84 Stat. 1358, in House Report 1545, 91st
Cong. 2nd Sess,_ (1970). The Department did not always act consistently

with that position, however, even prior to the 1976 memorandum from
this office.

Several tribes in Public Law 280 states, including the Miccosukee
Tribe in Florida, 1/ were certified in 1973 as performing law and order
functions for purposes of the Onnibus Crime Control and Safe Streets
Act of 1968, 82 Scat. 197. See 38 Fed. Peg. 13758-13759. Tbe Seminole
Tribe of Florida was certified in 1975. 40 Fed. Peg. 22152.

17 An amendment to the Miccosukee Constitution authorizing the Miccosukee

Business Council to enact a law and order code was approved by the Acting
Commissioner of Indian Affairs on March 31, 1977.



The Department's former position was apparently first enunciated in
dated June 4, 1954, from Assistant Secretary Lewis to the
Area Director in Minneapolis. That letter stated:

a letter,

That view
However,

"Although there has been no interpretation
of the act of August 15, 1953 (Public Law
280 - 83d Cong.), by the Federal courts,

it is our view that the act, by providing
that the State shall have jurisdiction

over crimes and offenses committed by or
against Indians in the Indian country

to the same extent that the State has
jurisdiction overcrimes and offenses
committed elsewhere within the State,

except as limited in Section 2(b), made
such jurisdiction of the State exclusive.
'‘Die extent of the State's jurisdiction is
full and complete and permits of no such
jurisdiction by any other body gavp thp
Federal Government_nnd-subnrdinate agencies
ofZtHe_state itselfU The act also explicitly
states that the criminal laws shall have
the same force and effect within Indian
oountry as they have elsewhere within the
State. The effect of this provision clearly
is to extend both the substantive and procedural

laws of the State to crimes committed by Indians.

Thus, State law defines not only the criminal
offenses agairst the State and the penalties

therefor, but it also defines the courts in which

and the manner in which persons accused of
committing such offenses are to be tried."
(Emphasis in original)

was adhered to, without further analysis, in laterdocuments. 2/

the position seems never to have been the subject of

anyconsidered

legal analysis and new appears to be in conflict with principles enunciat-ed

in recent

2/ Solicitor's Opinion M-36241, September 22,

Solicitor,

decisions of the Supreme Court.

February 13, 1961.

1954; Memorandum of the
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The apparent rationale of the view set forth in the 1954 letter does

not, in fact, withstand analysis. Ilhat view appears to rest entirely,

on an assumption that the exercise of tribal jurisdiction would in some
wav lessen-the-s.tates* jurisdictiony The exercise of tribal jurisdiction,
however, would not and could not deprive the states of any jurisdiction.
It is well established that exercise by one sovereign of jurisdiction
over criminal offenses is not a bar to exercise of jurisdiction over

the same offenses by another sovereign, and it is new clear that Indian
tribes are sovereigns separate, not only from the states, but from the
federal government as well. See, United States v. Wheeler, (U.S. Supreme
Court, No. 76-1629, March 22,71978) and cases cited therein. Thus, the
fact that an Indian tribe exercised jurisdiction over certain offenses
would not affect the right of the state to exercise jurisdiction over

the same offenses. The state would continue to have, within the tribe's
reservation, that jurisdiction which Public law 280 conferred, i.e
jurisdiction "to the same extent that such State has jurisdiction
over offenses committed elsewhere within the State.”

The ultimate question, of course, is whether the sovereign power of

Indian tribes in Public Law 280 states to exercise criminal jurisdiction
over Indians within their reservations has been withdrawn. The Supreme
Court held, in Oliphant v. Suquamish Indian Tribe (No. 76-5729, MarcK 6,
1978), that sovereign tribal powers could be withdrawn expressly by treaty
or statute or by implication as a necessary result of the dependent status
of Indian tribes. Oliphant at p. 17; Wheeler, supra, at p. 10. In
Wheeler, the Court held that the power to prosecute members for tribal
offenses did not fall within the part of sovereignty which could be

lost implicitly- by virtue of dependent status. Wheeler at p. 12.

It follows then that ODIly_by..express..act..of_jCongEess_may—this~pcwer
be terminated.

Public. I™aw, 280-explici..tly_withdrew_£ederal—Hjurisdiction..in-SectioQ_2.(cj.

pE£ the act; it did not, however, explicitly withdraw tribal jurisdiction.

A withdrawal of tribal jurisdiction by necessary implication might reasonably
be inferred if continued tribal jurisdiction were inconsistent with state
jurisdiction. Yet, as discussed above, there is no inherent inconsistency

in the concurrent exercise of criminal jurisdiction by the tribes and the
states.

Rather than conflicting with the Congressional purpose in conferring
jurisdiction on the states, in fact, the establishment of viable tribal
law enforcement systems would further that purpose. The legislative
history of Public Law 280 makes abundantly clear that the overriding
intent of Congress was to overcome the "problem of lawlessness on Indian



reservations and the absence of adequate tribal institutions for law
enforcement.” Bryan v. lItasca County, 426 U.S. 373, 379 (1976). 31/
Tribal law enforcement programs—eonducted in addition to, or in conjunction
witF, state programs would even mort; effectively carry out the purpose~ot
statute. Since continued tribal jurisdiction would "riot be inconsistent
with~ and in fact would further, the purpose of Public Law 280, it cannot

be said that tribal jurisdiction was expressly or by necessary implication
withdrawn by that statute.

Moreover, construction of the jurisdiction conferred on the states by

P. L. 280 as exclusive of tribal jurisdiction would have an incidental,
but not insignificant, anomalous result with respect to the disparate
treatment of tribes in the "mandatory" states (those listed in the
statute) and tribes in the "optional"” states (other states given
permission to assume jurisdiction). Congress excepted frcn the grant

of jurisdiction to the mandatory states those reservations which this
Department had reported as having reasonably satisfactory law and order '
systems and which objected to state jurisdiction. 4/ (The effect of

these exceptions, of course, Mas to preserve the existing federal-tribal
jurisdictional scheme.) The optional states were authorized to assume
jurisdiction without regard to the adequacy of tribal law enforcement
systems. If the assumption of jurisdiction by these optional states

is construed as ousting tribal jurisdiction, then Congress must be"seen

as having conferred upon those states the pcwer to do what it declined

to do itself with respect to tribes in the mandatory states, i.e., disband
satisfactory tribal law and order programs. If, however, state jurisdiction

'is construed as concurrent with tribal jurisdiction, such an anomolous
result is avoided.

In Bryan v. Itasca County, supra, the Supreme Court construed the civil
jurisdiction provisions of Public Law 280, holding that these provisions
did not impliedly authorize state taxation of Indian property. The Court
found that Public Law 280 was not meant-to-.ef-fect-r.tQ.tal assimilation

or to undermine tribal' governments. 426 U.S. at 387-388. The right to
enact and enforce"criminal law's against members has always been recognized
as a fundamental aspect of tribal self-government, as the Supreme Court
has recently reaffirmed. United States v. Wheeler, supra at p. 8. The
removal of this power would clearly have the effect of undermining tribal
self-government, and such a result should not, consistent with the Supreme
Court's interpretation of Public Law 280 in Bryan arxl with the

principles enunciated in that case, be inferred.

37 See also S. Pep. 699, 83rd Cong. 1st Sess. (1953); Hearings on H.R.
459, et al., before the Subcomm. on Indian Affairs of the douse Ccmm. on
Interior and Insular Affairs, 82nd Cong., 2nd Sess., p. 14 et seq.
(Statement of Rep. D'Ewart).

4/ S. Pep. 699, supra, note 3, at 6.
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Another recent decision of the Supreme Count gives added weight to our
reluctance to read into Public Law 280 an implied withdrawal of tribal
criminal jurisdiction. In Santa Clara Pueblo v. Martinez (No. 76-682,
May 15, 1978), the Court declined to find in the Indian Civil Rights
Act, 25 U.S.C. 88 1301-1303, an implied federal remedy beyond the habeas
corpus remedy provided in the statute. The Court found, inter alia,
that an implied remedy, which would constitute an intrusion into tribal
sovereignty, was not plainly required to give effect to Congress' objectivp
in the statute. (Slip opinion at pp. 11-12, 15). In like manner, an
implied withdrawal of tribal criminal jurisdiction, a clear intrusion
into tribal sovereignty, is not required to give effect to Congress'
objective in Public Law 280.

The recent decisions of the Supreme Court, taken together, indicate that
such a fundamental sovereign power as law enforcement authority may rot

be withdrawn by statutory implication when such an implication is not
necessary to the objective of the statute. I conclude therefore that the
Seminole Tribe of Florida retains the sovereign power to enact its own law

and order code, establish a tribal court and authorize tribal police to
enforce tribal law.

The letter of the Assistant Secretary dated June 4, 1954; Solicitor's
Opinion M-36241, September 22, 1954; and the Solicitor's Memorandum

of February 13, 1961, are overruled as far as they are inconsistent
with this opinion.

LEO M. XRUHIZ



r- <o IL. dpap PROM(ig JUuDY O'BRIEN

GENERAL DELIVERY
HOOPER BAY ALASKA™"
-99604-

" Sffipi w5V

TO: VERN HURLBERT
STATE REPRESENTATIVE
POUCH V

JUNEAU. ALASKA
-99802-

DEAR VERN HURLBERT,
HI! THE REASON I'M WRITING TO YOU IS | DON'T FEEL
TOO GOOD ABOUT BOOZE AND DRUGS. | DON'T WANT ANYMORE BOOZE
AND DRUGS HERE IN OUR VILLAGE, BECAUSE IT HAS TAKEN TWO OF
OUR STUDENTS ALREADY! SO | WOULD LIKE TO LET YOU STOP THE
LIQUOR COMPANY TO QUIT SENDING IN BOOZE TO THE VILLAGES ON
THE PLANES.
THANK YOU FOR YOUR HELP
JuDY A. O'BRIEN
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Sec. 04.1tTA0. FORFEITURES. (a) The following are subject to

forfeiture:

(1) alcoholic beverages manufactured, sold, offered for sale
or possessed for sale, bartered or exchanged for goods and services in
this state in violation of AS 04.11.010j alcoholic beverages stocked,
warehoused, or otherwise stored in violation of AS 04r.2(1'—;(ﬁr208> alcoholic
btverages sold or offered for sale in an area where a local option
election has made the sale illegali alcoholic beverages transported into

the atace.(aftd- CO persona®-not licensed un“dat~~Cdlb uhupfcer in vio la-
mfion AS 04,16 ,170 (b~

(2) materials and equipment used in the manufacture, sale,
possession for sale, barter or exchange of alcoholic beverages for goods

-53- SSSB 239
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and services in this state in violation of AS 04.11.010; materials and
equipment used in the stocking, warehousing, or storage of alcoholic
04-<3-03S
beverages in violation of AS &4t2170rid; materials and equipment used in
the sale or offering for sale of an alcoholic beverage in an area where
a local option election has made the sale illegal;
(3) aircraft, vehicles, or vessels used to transport, or
facilitate the transportation of
(A) alcoholic beverages manufactured, sold, offered for
sale or possessed for sale, bartered or exchanged for goods and
services in this state in violation of AS 04.11.010;
(B) prope_-rtty stocked, warehoused, or otherwise stored in
violation of AS QA4,4Eli-066;
(C) alcoholic beverages sold or offered for sale in an
area where a local option election hao made these sales illegal;
(4) alcoholic beverages found on licensed premises which do
not bear federal excise stamps.

(b) Property subject to forfeiture under this section may be
actually or constructively seized under an order issued by the superior
court upon a showing of probable cause that the property is subject to
forfeiture under this section. Constructive seizure is effected upon
posting a signed notice of Meizure on the item to be forfeited, 'stating
the violation and the date and place of seizure. Seizure wit! it a
court order may be made if

(1) the seizure is incident to a valid arrest or search;

(2) the property subject to seizure is the subject of a prior
Judgment in favor of the state; or

(3) there is probable cause to believe that the property is
subject to forfeiture under (a) of this section; property seized under

this paragraph may not be held over 48 hours or until an order of for-

-54- SSSB 239



7
18
19
20
21
22
23
24
25

26
27
28

feiture is issued by the court,

of Law shall
whereabouts of any person holding an

holding an interest

sion,

of Law shall
erty seized of the

Department of Law shall

dar w
general circulation
made, or if no

newspaper published

trict.

be fo

rem that the property was used

under

section

remission of the forfeiture

whichever is earlier.

1

(c) Within 30 days of a seizure under this section the Department

a lien, mortgage,

eeks, a notice of the

publish,

impending forfeiture,

impending forfeiture

in the judicial

make reasonable efforts to ascertain the

identity and

interest or an assignee of a person

in the property seized, including
or conditional sales contract.

notify any person ascertained to have an

district in which

newspaper is published in that judicial

in the state and distributed

(d) Property subject to forfeiture under (a) of

rfeited
(1)

04
or AS

(2)

(a) of th

(o)

a right to posses-
The Department

interest in prop-

and before forfeiture the
once a week for four consecutive calen-

in a newspaper of

the seizure was

district, in a

in that judicial dis-

this section may

A i

upon conviction of a person under AS 04.11,010,

7s"

upon judgment by the superior court in

is section.

in a manner subjecting

a proceeding in

it to forfeiture

The owner of property subject to forfeiture under (a) of this

is entitled to relief from the forfeiture

if in an action under (d)

in the nature of

of this section

the owner shows thrt he was not a party to the violation and had no

actua

tion of the law.

lien,

(f)

mortgage,

A person, other than the owner,

conditional

sales contract on, or the
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holding cr the assignee of a

right to posses-



aion to property subject to forfeiture under (a) of this section is"
entitled to relief from the forfeiture in the nature of remission of the
forfeiture if in an action under (d) of this section the person shows
that he was not a party to the violation subjecting the property to
forfeiture and had no actual knowledge that the property was used or was
to be used in violation of the law.

(9) It is no defense in an in rem forfeiture action brought by the
Department of Law under (d)(2) of this section that a criminal proceed-
ing is pending or has resulted in conviction or acquittal of a person
charged with violating AS 04.11.010, AS—04.t0.19d, or AS 04r£i.000Q.

(h) A bona fide wholesaler's bill of lading describing the pro-
perty may be asserted in defense to forfeiture of property subject to
forfeiture under (a)(4) of this section.

(i) Property forfeited under this section shall be placed in the
custody of the commissioner of public safety for disposition according
to an order entered by the court. The court shall order destroyed any
property forfeited under this section which is harmful to the public.
Other property shall be ordered sold and the proceeds used for payment
of expenses of the proceedings for forfeiture and sale, including
expenses of seizure, custody and court costs. The remainder of the

proceeds shall be deposited in the general fund.



§ 04.10.095 Alcoholic Beverages § 04.10.146

intoxicating liquor for the preceding year were less than $5,000 the club
license fee is $200. For purposes of this section the term "member” as
it applies to patriotic organizations includes military personnel on active
duty in uniform upon special occasions. (8 35-4-21(D)ACLA1949;am § 2
ch 131 SLA 1957; am § 2 ch 197 SLA 1959; am § 1 ch 9 SLA 1960; am
§ 1 ch 32 SLA 1977)

Effect of amendment. — The 1977
amendment added the third sentence.

Sec. 04.10.095. Winery license. The holder of a winery license may
operate a winery where wine may be produced, prepared and bottled or
barreled for sale. The holder of a winery license may sell wine to any
person holding a license authorizing the sale of wine. The holder of a
winery license may also sell wine produced by him on his licensed
premises for consumption on or off his licensed premises. The winery
license fee is $100. (§ 2 ch 41 SLA 1976)

Sec. 04.10.139. Community liqguor licenses. The holder of a
community liquor license must be a first or second class city. A city
which has within its municipal boundaries a liquor license coming under
§ 20(a) or (g) of this chapter and issued to a private person within the
city before June 1, 1970 is not eligible for a community liquor license,
exceptthata city having held aliquor license through alocal corporation
or otherwise before June 1, 1970 is eligible for the license. Community
liguor licenses issued under this section are restricted to the types of
licenses authorized under § 20(a) and (g) of this chapter. This section
does not change the provisions of 8 430 of this chapter providing for
local option elections. (§ 8 ch 108 SLA 1971; am § 2 ch 127 SLA 1974)

Effect of amendment. — The 1974 Legislative committee report. — For
amendment inserted "first or second class"  reporton ch. 127, SLA 1974 (SCSHB 817 am
in the first sentence and deleted "of any S), see 1974 House Journal, p. 657.
class" following “city" once in that
sentence and twice in the second sentence.

Sec. 04.10.146. Pub license. The holder of a pub license may sell beer
and wine for consumption at a designated location on the premises of a
campus of an accredited university or college. Only one pub license may
be issued for each university or college campus in the state and then only
upon the approval of the governing body of the university or college. The
pub license is subject to the applicable provisions of this title and the
regulations promulgated under it governing the control and sale of
alcoholic beverages. The annual fee for a pub license is $300. In this
section, an "accredited university or college” means a college or
university accredited by the Northwest Association of Secondary and
Higher Schools. (8 4 ch 139 SLA 1974)
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§ 04.10.250 Alaska Statutes § 04.10.260

April 25, 1960, shall be renewed irrespective of this ratio, unless
the application is denied for reason other than that contained in
this section. (8 35-4-13 ACLA 1949; am 8 1 ch 131 SLA 1953; am
8§ 2 ch 131 SLA 1957; am 8§ 2ch 197 SLA 1959; am 8§ 4 ch 183 SLA
1960)

"o'Transferability of liquor licenses. — transfer of a liquor license from a de-
Liquor licenses, in absence of a stat- cedent to his estate by operation of
ute permitting transfer, are rot law. In re Application of Harris, 15
transferable, either voluntarily or in- Alaska 250 (1954).
voluntarily. In re Application of Har- As license expires with licensee.—
ris, 15 Alaska 250 (1954). A license, being a personal privilege,
Section applies to voluntary inter expires with the licensee. In re Ap-
vivos transfer. — The application of plication of Harris, 15 Alaska 250
this section and AS 04.10.330 is re- (1954).
stricted to a voluntary inter vivos A liquor license is not a property
transfer. In re Application of Harris, right but merely a ocrsnnal privilege.
15 Alaska 250 (1954). 19G7 Op. Att'y Gen., No. 4.
And not to transfer by operation And, aa such, it is not subject to
of law.—This section does not abro- attachment or execution. 1967 Op.
gate the general rule and permit the Aftty Gen., No. 4.

Sec. 04.10.250. Limitation on number of beverage dispensary
licenses.

Repealed by § 1 ch 40 SLA 1970.

Editor's note.— The repealed section SLA 1957, § 2, ch 197, SLA 1959,
derived from § 35-4-13 ACLA 1949; §4 ch. 183, SLA 1960.

§ 1, ch. 131, SLA 1953; § 2, ch. 131,

Sec. 04.10.255. Regulations against monopolies. The board shall
adopt regulations which prohibit the formation of monopolies of
alcoholic beverage dispensary and retail liquor store licenses and
shall by regulation define "monopoly,” as used in this section. (8 10
ch 108 SLA 1971) VY

Sec. 04.10.260. Licenéing to encourage tourist trade, (a) The
board may, in its discretion, approve the issuance or transfer of
a license without regard to the quota provisions of 8§ 210— 290 of
this chapter when it appears that the issuance or transfer will
encourage the construction or improvement of a hotel, motel, re-
sort or similar business related to the tourist trade having a mini-
mum accommodation of 10 rooms and a dining facility. The dining
facility requirement may be waived if the majority of rooms have
kitchen facilities.

(b) The accommodations and dining facilities provisions in (@)
of this section are not applicable if the facility for which a license
is sought is an airport terminal otherwise meeting the require-
ments of this section. (8 35-4-13 ACLA 1949; am § 1 ch 131 SLA
1953; am § 2 ch 131 SLA 1957; am § 2 ch 197 SLA 1959; am § 4
ch 183 SLA 1960; am 8§ 3 ch 108 SLA 1971; am § 1 ch 196 SLA
1972)

Effect of amendments. — The 1971 Icted "into an area outside an incor-
amendmecent, in subsection (a), de- porated municipality" following "li-
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cense" in the first sentence, substi- ment also added the second sentence
tuted “when” for “where" in that sen- in subsection (a).

tence, and added “and a dining facil- The 1972 amendment added subsec-
ity" at the end thereof. The amend- tion (b).

Sec. 04.10.270. Hearing on protest of local governing body. An
application for a transfer, renewal or new license coming from
within an incorporated municipality shall be transmitted directly to
the board and need not bear a recommendation of the governing
body of the municipality. Upon deciding to approve an application,
the board shall transmit written notice of its intent to approve
the transfer, renewal or new license requested to the city governing
body, if the application is for premises within an incorporated city,
or to the borough assembly, if the application is for premises within
the area of an organized borough outside the boundaries of an
incorporated city. If the local governing body wishes to protest
approval, it shall furnish the board with a notice of protest within
30 days of receipt of the board notice of intent to approve the
application. Upon receipt of a protest by the local governing body,
the board may not take final action on the application until it has
provided for a hearing on the protest in accordance with the re-
quirements of the Administrative Procedure Act (AS 44.62). (835-
4-13 ACLA 1949; am 8§ 1 ch 131 SLA 1953; am § 2 ch 131 SLA
1957; am § 2ch 197 SLA 1959; am § 4 ch 183SLA 1960; am §1 ch
93 SLA 1969; am § 4 ch 108 SLA 1971) Vv

Effect of amendments. — The 1971 472 (1945); Application of Wakefield,
amendment rewrote this section ns 10 Alaska 599 (1945); In re Knyo, 11
previously amended in 19(59. Alnskn 555 (1948); Inre Martin's Re-

Former law construed.— See In re tail Liquor License No. 1517, 15
Alaska Labor Trades Ass'n, 10 Alaska  Alaska 225 (1954).

Sec. 04.10.280. Hearing on application; refund of fees. At the
time set for the hearing, the board shall consider the application
and any protests that may be filed against it, and shall hear the ap-
plicant or others appearing in connection with the matter, and give
judgment upon the application. If the application is rejected, the
board shall refund the application fee less the sum of $25. No li-
cense fee may be refunded after the license has been issued. (§
35-4-13 ACLA 1949; am § 1 ch 131 SLA 1953; am § 2 ch 131 SLA
1957; am § 2 ch 197 SLA 1959; am § 4 ch 183 SLA 1960)

Cross reference.— As to refunds, see
note to AS 04.10.100.

Discretion.— Thnt law ful and sound,
nnd not arbitrary, discretion must be
exercised in grnnting ov refusing li-

question. In re Alnskn Lnbor Trades
Ass'n, 10 Alnskn 472 (1945).

Quoted in Application of LB. & W.
4217, 10 Alnskn 277, 238 F.2d 103
(9th Cir. 1956).

censes under this section is beyond

~cc. 04.10.290. Posting of license. The licensee shall post the li-
cense conspicuously in his place of business, so that anyone enter-
ing the premises may easily read it. (§ 35-4-13 ACLA 1949; am §
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§ 04.10.430

security interest by virtue of a written
agreement, which directed the bank to
retain the executed transfer application
until buyer default, it was the right to
petition which the parties intended to serve
as a security interest Queen of N., Inc. v.
Legrue, Sup. Ct Op. No. 1670 (File No.
3512), 582 P.2d 144 (1978).

Auth<yity of court to declare equitable
lien and transfer license to preserve
assets. — Where the trial court found that
a creditor had a security interestir. a liquor
license in the nature of an equitable lien
which was enforceable against the debtors

- Alaska Statutes Supplement

§ 04.10.430

transfer of the license, noting that the
matter was of some urgency because the
license was by AS 04.10.350(b) required to
be exercised for 30 days per year, under its
general equity powers the court had the
authority to'declare an equitable lien and to
order the transfer of the license, but only
insofar as it was necessary to preserve the
assetand the equitable lien should not have
operated beyond the statutory minimum
number of da?/s in order to prevent its
lapse. Queen of N., Inc.v. Legrue, Sup. Ct
Op. No. 1670 (File No. 3512), 582 P.2d 144
(1978).

and subject to foreclosure, and ordered the

Article 5. Local Option Election.

Section

430. Election in incorporated cities ~ V./
440. Consent of residents outside in-
con>orated cities

Sec. 04.10.430. Election in incorporated cities, @ whenever 35 per
cent of the total number of voters at the last general municipal election
held in an incorporated city petition the city council to do so the city
council shall place upon a separate ballot at the next municipal election
the following question: "For the sale of intoxicating liquors................
............... ” (yes or no). The regular election officers shall canvass the
ballots and report the results to the city clerk, who shall publish the
results. If, upon receipt of the certificate of election, the city clerk finds
that a majority of the voters are against the sale of intoxicating liquor
in the incorporated city, notice thereof shall be forwarded to the board
and applications for licenses within the city shall thereafter be denied
and no further licenses shall be issued in the city for a period of one year,
nor may the board issue a hew beverage dispensary or retail license for
premises located within five miles of the city. If a majority of the voters
at a subsequent election conducted for the purpose and in accordance
with these provisions favor the sale of intoxicating liquor in the city, the
board shall, upon application, issue the number and type and license to
the same or other premises within the city as were in existence on the
date of last election, at which a majority of the voters prohibited the sale
of intoxicating liquor. Priority shall be given those applicants who were
licensees and whose licenses were not reissued by reason of the last
election conducted under the provisions of this title. The board shall
issue the license notwithstanding any resulting restrictions which arose
subsequent to the prohibiting election.

(b) No license may be suspended under the provisions of this section
duiing the year for which it was issued except for cause.

(©) If the petition for a local option election is for a community liquor
license under § 139 of this chapter, the board is precluded from issuing
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§ 04.10.440 § 04.10.440

Alcoholic Beverages

additional new licenses of any other type within the boundaries of the
city opting for the community liquor license. This section does not affect
the provisions of 8 260 of this chapter, or liquor licenses issued before
September 10, 1972.

(d) A new license or permit for the sale of intoxicating liquor may not
be issued within an incorporated city in which, on June 19,1976 there is
no licensed premise unless the city council has first conducted a local
option referendum election on the sale of intoxicating liquor within the
city as provided in (a) of this section. (8 354-17(A) ACLA 1949; am § 2
ch 131 SLA 1957; am § 2 ch 197 SIA 1959; am § 2ch 117 SLA 1972; am
§ 6 ch 53 SLA 1973; am § 6 ch 184 SLA 1976)

Effect of amendment*.

The 1973 amendment deleted "or town"
following “city" throughout subsections (a)
through (c).

The 1976 amendment, effective June 19,
1976, added subsection (d).

Legislative committee reports. — For
reporton ch. 53, SLA 1973 (CSHB 382), see
1973 House Journal, pp. 793, 885. For
reporton ch. 184, SLA 1976 (SCS CSHB 246
am S), see 1976 House Journal, p. 944,

Local option election held legal

exercise of power by city. — The local
option election in the city of Ouzinkie under
this section to determine if the city would
be "wet" or "dry" was a legal exercise of
power by the city and therefore the
Alcoholic Beverage Control Board of
Alaska could properly order the closure of
the plaintiffs store. Rudick v. Alcoholic
Beverage Control Board, Superior Court,
3rd Jud. Dist., C.A. 72-638 (1972).

Stated in Peter v. State, Sup. Ct. Op. No.
1112 (File No. 2185), 531 P.2d 1263 (1975).

* V.

Sec. 04.10.440. Consentof residents outside incorporated cities. No
new license for the sale of intoxicating liguor may be issued under this
title in areas outside incorporated cities unless a petition containing
signatures of a majority of the bona fide residents residing within one
mile of the place where intoxicating liquor is to be sold, and over the age
of 19 years, is filed with the board asking that a license be issued within
the said area. The board may not require the petition for a reissuance
of the license. (§ 354-17(B) ACLA 1949; am § 1ch 16 SLA 1951; am § 3
ch 131 SLA 1953; am § 2ch 131 SLA 1957; am § 2ch 197 SLA 1959; am

§ 2ch 245 SLA 1970; am § 7 ch 53 SLA 1973)

Cross reference. — As to public approval
for licenses in remote nreas, see AS
04.10.310.

Effect of nmendmentL

The 1973 amendment deleted "or towns"
folllwing "incorporated cities" in the first
sentence.

Legislative committee report,
For report on ch. 53, SLA 1973 (CSHB
382), see 1973 House Journal, pp. 793, 885.

Chapter 15. Regulation of Sales and Distribution.

Section

10. Hours of sale

20. Restrictionson sale or disposition of
liquor

63. [Repealed]

Section

65. Driver's license as proof ofage

70. Municipal regulutionB

85. Credit sales of intoxicating beverages
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§ 04.15.110

And there is no requirement of
formal accusation or hearing — The
board is not required by the Admin-

istrative Procedure Act to file a for-

ma) accusation or to hold a formal
hearing before the power to revoke or
suspend a liquor license can be exer-
cised. 1963 Op. Att'y Gen., No. 10.

A liquor licensee is not entitled to
a formal accusation and hearing by
the board before his license can be
suspended or revoked under this sec
tion on the ground that "a case of re-
instatement or reduction of penalty"
is involved wunder AS 44.62.330(d).
1963 Op: Att'y Gen. No. 10.

The accusation and hearing proce-
dure set forth in the Administrative
Procedure Act is not applicable to the
suspension or revocation of liquoi Ii-
censes by the Alcoholic Beverag'
Control Board after a conviction of i
licensee of certain offenses as set
forth in subsection (b) 1963 Op
Att'y Gen., No. 10.

Since suspension or revocation is a
statutory penalty within AS 44.62.330
(d)(3).—The provisions of this sec-
tion authorizing the suspension nr
revocation of the liquor license upon

conviction by a licensee of certain of-

fenses fall clearly within the scope
of AS 44.62.330(dM3) us a statutory
penalty provision relating to the
suspension and revocation of licenses
1963 Op. Att'y Gen.,, No. 10.

The suspension and revocation of
liquor licenses by the Alcoholic Bev-
erage Control Board under this sec-
tion iu clenrly exempted by AS 44,62.
330(d) from a rcauirement of filing
a formal accusation followed by o
formal hearing. 1963 Op. Att'y Gen,
No 10

Causes for revocation.— Where the
causes for revocation are enumerated

Alcoholic Beverages

§ 04.15.110

by statute a license mc.y be revoked
for these causes only, unless the stat-
ute also authorizes a revocation for
other good and sufficient cause. In re
Martin's Retail Liquor License, No.
1517, 15 Alaska 171 (1954).

Board should consider statements
offered by licensee in mitigation of
penalties.—As a matter of practice,
the Alcoholic Beverage Control Board
should considei any statement offered
by the licensee in mitigation ot the
penalties prescribed by this section.
1963 Op. Att'y Gen. No. 10.

Bui they may be considered infor-
mally since no hearing is required.-
Statements offered by the licensee in
mitigation of the penalties prescribed
by this section may be considered in-
formally and there is no requirement
‘'m the law thui a hearing be held for
this purpose. 1963 Op. Att'y Gen., No.
10

The province of a court is not to
exercise the power of granting or re-
voking licenses to sell intoxicating
liguor, but to hear nnd determine
constitutional or legal questions as to
the grant or refusal of such a privi-
lege to a”signatcd person. Borde-
nelli v. United States, 16 Alaska 185,
233 F.2d 120 (9th Cir. 1956).

ALR references. — Right of one
charged with unlawful sale of intoxi-
cnting liquor to be informed of name
or identity of purchaser before trial,
5 ALR 409.

Criminal responsibilit; of purchaser
of liquor sold in violav in of law, 5
ALR 786, 74 ALR 11J); 131 ALR
1326.

Revocation of license in exercise of
police power, 124 ALR 541

Revocation of liquor license of one
person as ground for refusal of Ili-
cense to another, 153 ALR 836.

Sec. 04.15.110. Sale in violation of local optiono. CNotwithstand-
ing any other provision of this chapter, a person who unlawfully
sells or offers for sale an intoxicating liquor in an area where the
local option election has made these activities illegal is, upon con-
viction, guilty of a misdemeanor and punishable bjMmprisonment
for a period not to exceed one year, or by a fine not to exceed
$5,000, or by both. (8 1 ch 84 SLA 1968)

Legislative committee report.— For
report on ch. 84, SLA 1968 (CSSB
344), see 1968 House Journal, p. 672.
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January 11, 1980

MEMORANDUM
TO:  Michael Rubinstein
FROM: Nick Maroules

RE: Relationship of Drug and Alcohol Use to Crime

_ Our new felony sentencing data, which includes most felony convictions
in_all ten Superior Court locations from July, 1976 to July, 1979, contains
information from presentence reports about drug and alcohol use. The
information includes (13 indications of past (or ongoing) drug and/or
alcohol addiction, rug and/or alcohol use at the time of the offense,
and (3) the defendant's record of previous (or current) treatment for drug
and/or alcohol problems. This memorandum outlines some preliminary
findings regarding relationships between drug and alcohol use and crime.

Table | below indicates that a significant positive relationship exists
between drug or alcohol addiction and severity of the defendant's prior
record. Specifically, those defendants idenftified by the presentence reporter
as_having had alcohol or drug problems also had substantially more serious
criminal histories than those without such problems.

TABLE |
Severity of Prior Record By
Drug/Alcohol Addiction (N=1669)

Drug M diction Alcohol Addiction _

History History Neither
Mo Prior
Record 12.8% 14.0% 49.6%
Misdem.
Only 37.6% 52.0% 30.7%
Ore Prior
_Frelo/ny 25.2% 21.1% 13.7% significant at oot
wo/more i =
Felonies  24.3% 129" st (MISSing cases=232)

100.0% (218) 100.0% (450) 100.0%



~ The above contlngenc% distributions indicate that defendants with no
histories of dru% or alcohol problems were four times more likely to have
been first offenders than those with a history of drug/alcohol abuse. Nearly
half (49.6%) of those with no histories of substance abuse were first
offenders, compared to 12.8% and 14.0%, respectively, for those with drug and
alcohol problems. At the other end of the scale, those with a drug or =
alcohol problem were substantially more likley to have prior felony convictions
than those with no such history. = These observed differences are statistically
suinlflcant at the 001 level which means that there is only one chance in
a thousand that the differences were due to chance.

Table | indicates the overall relationship between prior record and
drurt;/al_cohol use for all defendants without regard to the type (or class%
of their offense. Table A in the appendixto this memorandumsets fort
the relatiorship between these two variables for each of five broad classes
of offense — violent felonies, property felonies (bur(lqlary, larceny, etc.),
frauds/forgeries/embezzlements, drug crimes, and "morals" offenses.” An
examination of these tables reveals that the relationship observed in
Table | persists among all offense classes.

As noted above, our data also includes information on drug oralcohol
use at the time of the offense. Table II, below, indicates the proportion
of cases in which the defendant was re?orted to have used drugs, drugs in
combination with alcohol, or alcohol alone at the time of his offense, for
each of four classes of offenses (drug offenses are eliminated from this
aspect of the analysis).

TABLE 11

Frequency of Use of Drugs and Alcohol
At Time of Offense for Four Offense Classes

Used Used Drqu Used

Drugs & Alcoho Mcohol

Violent
gffenstes 32% (19)  4.9%(29) 56.3% (330)
roper
Offgnse)é 4.0%(29) 4.4%(32) 39.2%(286)
Forgery/Fraud
Ql\slfensle§ 2.7%( 7) 0.0%( 2 9.1%( 249)

orals
Offenses 1.1%( 1) 9.9%( 9 46.2%( 42)

‘Table Il shows that a defendant was much more likely to have been under
the influence of alcohol than drugs at the time of the offense. The magnitude
of alcohol use is staggering in comparison W|th.dru%s. It should be mentioned,
however, that the relative difficulty in detecting drug intoxication as compared
with alcohol use probably accounts for at least a portion of the difference.



APPENDIX

TABLE A

SEVERITY OF PRIOR RECORD BY PAST
DRUG/ALCOHOL USE FOR EACH OFFENSE CLASS

|. Violent Felonies (N=586)
Past Drug Past Alcohol
Problem Problem Neither
Mo Priors 9.3% 16.0% 47.1%
Misdmrs. Only 40.0% 53.1% 28.6%
One Felony 16.0% 17.8% 16.8%
Two/More Felonies 34.7% 13.1% 7.6%
100 .0% 100 .0% 100 .0%
(75) (213) (238)

(60 Missing Cases%*
Significant at .00

Burglary, Larceny Offenses

Past*. Drug Past Alcohol
Problem Problem Neither

Misdmrs
One Felony
Two/More Felonies

(136 Massing Cases)*
Significant at .001



I1l.  Fraud, Forgery, Embezzlement Offenses

Past Drug

Problem
No Priors 26.1%
Misdmrs. Only 29.1%
One Felony 26.1%
Two/More Felonies 8.7%

(21 Missin
Significan

IV. Drug Offenses  (N=231)

Past Drug
Problem
No Priors 23.8%
Misdmrs. Only 50.0%
One Felony 11.9%
Two/More Felonies 14.3%
100 .0%
(42)

Cases

i

Past Alcohol

(N=264)

Problem

1

Past Alcohol

Pr

10.3%
35.9%
35.9%
17.9%

00.0%

(39)

oblem
1.1%
64.3%
21.4%
1.1%

100 .0%

(8 Missing Cases

Significant at

0

(14)

)

Neither
49.2%
26.0%
17.7%

1.2%

100 .0%

(181)

Neither
41.3%
41.9%

12 .0%

4.0%
100.0%

(167)



V. "Morals" Offenses

No Priors

Misdmrs. Only

One Felony

Two/More Felonies

(N=91)

Past Drug
Problem

Ow
37.5%
50.0%

12.5%
100.0%

®)

Significant at

Past Alcohol

Problem

21 .6%
56.8%
13.5%

8.1%
100.0%
@37

.01

Neither
51.3%
38.5%

5.1%

5.1%
100.0%
(39

* Cases noted as missing from the breakdown analysis concern

theft for which past drug/alcohol

information was unascertainable.

histories or prior record
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Criminal Justice Center
University of Alaska
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Anchorage, Alaska 99504



ALCOHOL 1IN VILLAGE ALASKA

Pincipal 1investigator - Stephen Conn

Introduction

Each facet of our project to study the historical and
modern roles of local and territorial (or state) institutions
in defining and implementing alcohol control among the rural
Alaska Native population is now complete. Data has been
gathered by each subinvestigator and has been analyzed.

Work remaining is the preparation of final reports and
their dissemination to all interested parties.

It is fair to say that our study (and the continuing study
of Dorothy Jones under the auspices of a companion grant)
occurs at a most significant time in the reformulation of
alcohol policy in our state. As the enclosed report by Peter
Ring will indicate, the very existence of the Alcohol Beverage
Control Board is now open for legislative debate under Alaska®s
sunset review laws. Title 4, the statutory section which
includes most state alcohol control laws, is now in revision.
The review commission has directed the 1979-1980 legislature
to our study and its results on matters thet pertain to rural
Alaska.

Preliminary results of our study, particularly the corre—
lation between in-patient accident rates and alcohol practices
in the towns of Bethel and Barrow have been communicated to

policy makers at each local level. Public Broadcasting inter-



views- have been scheduled to communicate our findings to both
urban and rural populations.

Finally, we have been able to share population data, his—
torical records and data on the precise relationship that indi—
vidual villages have had with liquor supplies in towns, treatment
centers and local and state police over time with Dorothy Jones
and her research assistant in order to weld our studies together
as we have long contemplated.

We hope that both studies will be published either through
the University Center for Alcohol and Addiction Studies of the
University®"s Institute for Social and Economic Research.

Summary of basic findings

By combining several sources of data along with interviews,
we have been able to analyze the differing relationships between
small villages and towns which serve as sources of legal and
social services as well as the most frequent sources of liquor.

We have drawn heavily on Public Health Services records to
discover the precise nature of the interplay between town policy,
state law and legal agents and local justice systems in small
villages.

In the 57 village Bethel region, a 97,000 square mile area
with 29,000 people, we have discovered three persistent clusters
of satellite villages:

First, a group of coastal villages who have maintained
rigid control practices during wet and dry periods in Bethel
and despite a falling away of external legal support for liquor

suppression after Alaska®s statehood.



. The conduct of these villages, reflected in trooper arrest
records and in accident rates is at complete variance, with Bethel
accident rates and accident rates in villages sufficiently close
to Bethel to permit year-round travel by air, boat and over land
is also reflected in very limited individual contacts between
Bethel police and the Bethel treatment (sleep-off) center during
the entirety of the modern period under study (1971-1977).

In other words, the consensus regarding alcohol use appears
to carry over in the conduct of individual villagers who come to
the town to work, to play and to seek governmental services.

On the other end of the spectrum are a cluster of Athabascan
villages northeast and upriver from Bethel. These villages were
able to seek liquor from Red Devil, a small non-Native village.
Residents did not seek liquor in Bethel nor did they travel there
for social occasions. Bethel is, after all, a predominantly
Yupik Eskimo village.

These upriver villages have consistently higher rates of
accidents over the peiiod of study, influenced not at all by
Bethel®"s decision to be wet or dry or by the year-to-year police
practices to control drinking in Bethel.

Directly influenced by Bethel"s alcohol practices (e.g-,
Bethel"s shift to dry after 1973, Bethel"s year-to-year police
practices, and the sleep-off center in Bethel) are a third
cluster of villages around Bethel, called here its "suburbs".

Both serious accident rates for Bethel and the suburban
villages follow the same year-to-year trend lines. Each was

influenced by Bethel®s decision to become dry and effectively



shift liquor sales to an i1llegal Bethel market and to purchase
orders from distant cities.

Police practices also impacted on these trends. In 1977,
for example, Bethel police .used an open bottle ordinance (with
a twenty-five dollar civil fine) and the treatment center as a
transmission point for public drinkers.

We discovered that 29 percent of Bethel residents as indi—
viduals were picked up and taken to the sleep-off center at
least once 1in 1977. Many suburban villages showed that 12.5
percent of its residents had a similar experience.

IT one considers that town and village populations contain
60 to 70 percent minors, the dimensions of town policy policy
as it pertains to the adult population can be shown to be truly
staggering.

The North Slope Police Department of Barrow, Alaska, has
used the legislatively sanctioned practice of protective custody
to contain and jail public drinkers from five to twelve hours.
In 1978, the Department jailed 450 individuals at least once,
approximately half of the adult population of Barrow. (Barrow
has fewer satellite villages.)

The chief of the department has advised us that his protec—
tive custody pick-ups continue to climb on a per month basis
from 35-40 percent.

Town policies then continue to approach alcohol control by
means of mass pick-ups of the adult Native population. They

vary in terms of the destination of the constrained drinking

person.



-Town officials demonstrate reductions in alcohol-related
crimes and suicides but at the price of continuing a relationship
between law as an agent of prevention and suppression and the
rural Native which has characterized alcohol control among Natives
since Russian contact with the._Native population.

It appears that drinkers among the largest number of suburban
villages have shifted their drinking to the town. This shift
from village to town 1is important since villages lack even elemental
resources to deal with alcohol-related problems from a legal, treat—
ment or medical perspective.

A fourth kind of "relationship™ between town and village has
been discovered which, we believe, 1is strongly suggestive of the
future relationship of many villages to rural towns. It is not
reflected in clusters of villages but rather in independent develop—
ments in single villages.

This fourth set occurs when wage earning opportunities arise
in the village itself, therefore obviating the need to migrate
to the town (or elsewhere) to earn money. In Fishnet, for
example, one of our target villages for intensive study, new
housing, a new school, a new waterplant and other building has
generated short-term wage earning opportunities in a labor scarce
environment.

With the emergence of wage earning opportunities we discovered
that resident and non-resident bootleggers supplied liquor as a
scarce commodity to the village. The relationship between the
town and village changes because the relevance of the town as a

source of income and of liquor diminishes.
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"What occurs then is a trcinsfer of liquor-related problems
to the village, on a scale iIn which they have historically
occurred in the town. Villages, armed with scarce resources
(e.g., no police, jail or even copies of state law/s) must then
confront town problems.

Historical Overview -

Our project has undertaken several forms of historical
analysis. The Ring study (enclosed) traces the development of
the regulatory and taxation mechanisms. John Havelock is currently
writing an historical analysis of liquor law and liquor control
in rural Alaska.

The Havelock study demonstrates the persistence of legal
control directed at the Alaska Native population, even during
periods when Alaska was legally dry for the entirely of its
population.

Coast Guard cutters, federal marshals, specially appointed
officers for suppression of liquor among the Natives and terri-
torial and state legal agents have acted as an external force
to vigorously prosecute Native drinkers, hootch manufacturers,
and those non-Natives who sold to whites.

Along with legal agents, missionaries and teachers socialized
Natives to desist from drink entirely. On the other hand,
whalers, sourdoughs, military men and others offered to Natives
the kind of drunken comportment characterized by binge drinking
and violence.

These strongly contrasting approaches to drinking, conveyed

over time and even at the present time offer strong empirical



evidence for the thesis of McAndrew and Edgerton that drinking
behavior i1s learned social behavior.

My own investigation has an important ethnohistorical dimen—
sion. I have traced through minutes, letters and interviews, the
change that took place in the working relationship between
villages and Outside legal authorities with the assumption of
statehood in Alaska.

Briefly, representatives of village councils, the mainstay
of institutionalized social control, throughout the territorial
period, met in 1962 with state officials to discover their
authority to curb alcohol use and abuse.

To their chagrin, councils discovered that the state legal
structure did not endorse local restrictions on transportation of
liquor into the villages, possession of liquor in the village, or
the manufacture of hootch.

While state officials supported enforcement of local rules
through councils capable of fining persons, this in itself extra-
legal activity, state police and legal officials required that
villages await drunken behavior in the village. State officials
also refused to deal with persons who did not pay fines.

What the state did offer in 1963 were rules capable of rein—
forcement by the state as state law violations. The state sug-—
gested that it would react with state police intervention if
village residents refused to abide by the warnings and fines of
the village council.

In fact, the state®s position had several negative effects.

It sharply restricted the supported role of the council to
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prevent liquor-related occurrences. It demanded of village councils

that they act as police courts and not as conciliating bodies

to deal with repeat offenders in their village. Finally, as
letters from villages to the trooper reflected (letters repro-
duced representatively in our published report), the single Bethel
trooper and the small detachment posted in Eethel in later years,"”
was never able to deal with and respond to all of the reported
instances of alcohol-related violence communicated to the trooper~”
and Bethel court.

This narrowing of the options for dealing with liquor-
related problems occurred in the Bethel region at the worst pos-
sible time for that region. The population rates of suburban
villages grew during this epoch (the early 1960°s). Transporta-
tion to and from town by motcr boat and snow-go reflected the
introduction of new technology into the region. Wage opportunities
in Bethel, a town that doubled iIn population in the 1960"s and
tripled In the 1970"s, 1ncreased.

In short, iInstances of accidents and crimes related to
alcohol increased for social and economic reasons at the precise
time when the state narrowed the tolerated role of village legal
authority. Only those villages which would maintain a strong
consensus against use of liquor and could expel deviants to other
villages or towns withstood this removal of local authority, with no
practical replacement of state legal authority through trooper
service.

John Angell, another project researcher, completed and pub—

lished a 55 village survey of justice problems and resources.



This project was funded independently of the NIAAA project but
was designed to complement it.

Angell*®s study (enclosed) portrays the situation of modern
rural villages in 1978 from a sample that includes villages of
many regions in Alaska.

His data confirms the general absence of elemental capacity
to deal with alcohol-related problems by means of police and
jails or sleep-off centers. More than twenty percent of the
sample, a sample selected with an eye towardthepresence of a
resident magistrate, still lookedto councils as a source of
judicial authority.

Angell has selected from his data, materials relating to the
role of alcohol, for villages under direct study by our project.
This report will be ready shortly.

The portrait of village and town relationships has other
dimensions to be explored in our final report. One of these 1is
the role of a rural prosecutor who vigorously sought to prosecute
bootleggers.

The bush prosecutor had to convince both urban police and
regulatory agents and rural juries of the necessity to prosecute
and convict bootleggers iIn order to keep thepriceof liquor high
lie met with mixed success.

His view and that of nearly all town officials, was that
continuation of the prohibitionist approach toward alcohol use
was necessitated by the general absence of resources iIn either

towns or villages to deal with that minority of persons who



commit crimes or suffer physical injury as a result of overcon—
sumption.

In 1977/ the state governor promoted a package of legislation
which included the option for small communities to go dry. This
legislation did not meet with a warm response from small villages.
Small villages no longer believed themselves capable of restricting
introduction of liquor. Instead, they requested Western law
services to deal with the problems 1in much the manner of towns.

Treatment resources are severely lacking in rural Alaska.
While deciminalization in the early 1970"s has removed direct
participation in daily alcohol control by judges and lawyers,
police and rurax jails are still the mainstay of resonses to
alcohol control problems.

The Bethel approach, police transport to the treatment facility
has proven to be the approach that contains a far larger nuraber:.:of
individual adults than police approaches in other places (such as
Barrow) which result in the jailing of individuals while they sober
up. We were able to discover this by tracking individuals over
time through police booking sheets.

Of some tentative significance was our discovery that
persons arrested for possessing an open bottle in public and
transported to the treatment center were substantially older
than the average town or village population. In fact, 1t appears
that alcohol control measures, taken in their entirety, have their
primary focus upon minors (Who are jailed for consumption of
alcoholic beverages or for curfew violations) and persons in their
mid-307s.

Persons who commit serious crimes in the villages and towns



are usually males iIn their mid-twenties

Literature now being generated from the Northwest territories
on alcohol control in Frobisher Bay, a town not unlike Barrow or
Bethel, describes a similar focus on young persons and somewhat
older persons.

This suggests, albeit tentatively, that alcohol control
measures iIntroduced to discourage serious crime may be less
efficient as they deal with the generation of the offender class.
It may also suggest that this same portion of the drinking popula-
tion may not drink In a social context that presents them for
mass containment.

We explored a theory often suggested in Alaska, that other
drugs may have replaced alcohol in rural Alaska. We found little
or nothing to support this in the context of rural drinking and
alcohol control.

While marijuana was readily available in villages we studied,
alcohol was viewed as an avenue toward alternative behavior that
was not symptomatic of other drugs. Alcohol was also perceived
accurately as a scarce commodity to be consumed iIn i1ts entirely
while available.

Of course restrictive policies contributed to the identifica-
tion of alcohol as a relatively more precious, scarce commodity.

Yet even officials who recognized that an active policy of
open-ended containment of persons who drank along with a restric-
tive policy on purchase offered no opportunity to resocialize
persons so that they might develop alternative styles of drunken

comportment, Tfew suggested eliminating this policy. Town persons
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period of transition from a prohibitionary stance to one of

with accidents and crime once it occurs was the central issue.
To the extent that pressure for towns to legalize sources

of liquor exists, the argument offered is that by capturing what

money coulld be generated to develop resources.

The situation of small villages located short distances from
legal sources of liquor is made more severe because Alaska law
does not generate revenue fTor villages that do not, themselves,
become wet suppliers of liquor. Dry or damp villages (those
which allow possession but not sale) must react to liquor without
sharing in liquor-generated revenues.

The final dimension of our study focuses on corrections.

As stated, jails (along with police) continue as the mainstays of
alcohol policy in the state. The Angell study discovered that
only a minority of villages have a _jail Iin any condition for
housing drunk persons. Only one village studied had a treatment
center that offered treatment.

Thus the apparent direction of the written law from control
to treatment, is not reflected In a shift In resources.

Treatment In an institutional or probationary context has
been mandated by the state supreme court for persons convicted
for alcohol-related crimes, deemed in need of such treatment.

This "right to treatment” decision will affect nearly all
Alaska Natives incarcerated In state and out-of-state penal

institutions.
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Roger Endell, our corrections expert, analyzes the policy
implications of both decriminalization and the right to treatment
decision on the centralized state-operated correctional system.
Findings and Recommendations

Our staff continues to analyze our separate findings 1in
order to present an integrated package of recommendations to the
state agencies and the legislature.

Our study suggests that rural alcohol problems and the rural
context demand legislation and regulation that may not be appro-
priate for urban Alaska. For example, i1t may be that a social
impact statement should accompany issuance of a liquor license in
an otherwise damp or dry cluster of villages. Further, town
officials must, on the one hand live with the resources at hand
and, on the other, not pursue a control policy that Is so success-
ful that drinking in town is totally discouraged. The end result
of this will be to hasten a pattern already discovered in selected
villages that have generated some independent economic development
development of town drinking patterns without town resources.

Ring"s report demonstrates that the state"s regulatory mecha-
nism plays very little part in regulating either legal or 1illegal
liquor supply. He offers recommendations for change.

The Ilegislature will be told that rural persons directly
impacted by liquor-related decisions are disenfranchised when
these decisions are made. They are also left without resources
to deal with these problems.

Secondary Findings

We have learned that where, as iIn the case of rural Alaska,

13.



most criminal activity in the villages remains unreported and
untreated, that one must seek alternate sources of statistical
and substantive information.

Public health service accident rates offer a partial, but

not complete solution. In-patient treatment data is capable of
analysis on a village by village basis. Qut-patient data 1is
capable of analysis according to causation. Thus, while the in—

patient data may be analyzed against changes in .town iand state >e
practice, out-patient data offers a path to discover the signifi—
cance of interpersonal violence as a causative factor in accidents.

Trooper and town arrest date reflects levels of police
resources and levels of police response to at least as significant
degree as it does actual occurrences. Thus, careful comparisons
between arrest rates when active use of protective custody was
the established policy of the North Slope Borough Police in 1977
with a previous (1976) year when the same police system was funded
and established has been found to be less significant than the
eight-fold increase of arrests of all types in these years when
compared with earlier periods when a single trooper, and small
municipal police force operated on the North Slope.

Throughout the rural study, our researchers were plagued
by non-legal variables, even less capable of consistent analysis.
Each of these non-legal variables have significant impacts upon
levels of alcohol consumption throughout the period. Among these
variables are:

A. Economic change in the region and changing economic
opportunities in the state (e.g., construction of the TransAlaska

Pipeline with consequent opportunities for employment).



B. Changing and ever-improving telephone communication and
airplane transportation.

C. Dramatic shifts in population including high live birth
rates, migration to towns and to suburban villages, and policy
changes which resulted in year-round residence of young people
for schooling in some but not all villages.

D. Perseverance of strong religious authority and cultural
integrity in some villages.

It would be incorrect to view these changes as in one direc—
tion only. Much economic development in villages is of short-term
duration and, more importantly, is perceived to be of short-term
duration. Social controls generated from a wage earner perspective
do not occur where drinking workers are rehired when they sober up
because such labor is scarce and ongoing personal relationships
predominate over short-term drinking episodes.

Similarly, while all villages experienced growth in the 1960°s
the patterns of the 1970°"s reveal marked differences in growth
with actual diminution of some villages where legal and social
control 1s non-existent.

The role of the law as experienced by rural persons in towns
and villages 1is, if anything, the most consistent thread through—
out rural history. Manifested changes in the direction of the law
(most notably decriminalization of drunken behavior in public and
private and recent state supreme court decisions) had extremely
limited impact on town practice. Prior to official law reforms,
towns with resources had already substituted waiver-out procedures
for arrests, treatment centers for jails, and civil fines for

criminal fines.



Perhaps the most critical discovery of our project is the
symbiotic relationship between the drinking Native and American
law throughout Alaska®s history. The persistence of this rela—
tionship is such that no person can now argue whether drunken
comportment in rural Alaska is merely the target of law or 5s,
to a substantial degree, the product of this legal relationship.

Courage and self-discovery must occur if Native villages,
armed with resources, are not to replicate the role of white-
directed law on resident Native populations.

It is our hope that the substance of our investigation will
lay the basis for policy reassessment by the state but most
importantly, community re-assessment by villages and towns where
Native political power is predominant or, at least, significant.

Our evaluation of the law and practice, where we have been,
where we are, and where we are going, should provide a long-
needed data base for dispassionate evaluation of the relationship

between law, alcohol and rural Natives.
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IMPLICATIONS FOR PROTECTIVE CUSTODY LAWS

AN ANALYSIS OF OUTPATIENT ACCIDENT TRENDS-
IN BARROW AND BETHEL

The residents of Barroa and Bethel, 1in addition to the
villages surrounding them, are treated for outpatient-accidents
by the Native Health Service hospitals located within each town.
A record is made of the cause and place of injury when individuals
are treated for outpatient accidents, which consist of those
accidents not requiring hospitalization. A small percentage of ..
non-native individuals are treated by the same facilities in areas
such as Barrow where n other medical facilities exist. The
statewide data included in Table 1 respresents both the urban
native population, such as Anchorage, and the rural native popul —
ation, such as Barrow and Bethel. It is possible to compare

%

statewide outp;tient data to the same data from individual
regions.

Differences between the number of occurrences, causation,
and place of outpatient alcohol-related accidents are apparent
in comparing the Barrow region to the Bethel region and the
state as a whole. Although a small portion of the differences
might be attributed to .idiosyncracies in recording practices
between regions, certain trends in those data suggest that spec—
ifics of alcohol control mechanisms make an impact on how and
where a.lcohol-related accidents occur in rural regions.

The cause of injury labeled: "Injury Purposefully Inflicted
by Another™ is of particular interest to us because it may 1indicate

a violation of criminal law. Also, .injury purposefully inflicted
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Qutpatient Accident Trends 2

by another accounted for a substantial percentage of alcohol-
related accidents in both the Barrow region (405) and the Bethel
region (415) compared to other causes including motor vehicle,
environmental factors, accidental falls and poisoning. (Table 3) .

We analyzed "Inside the Home™ as a place of injury because
of the magnitude of alcohol-related accidents that occur inside
the home (Table 2) , and because the home as a place of alcohol
related accidents has an implication on the usefulness of pro—
tective custody laws in the State of Alaska which limit the police
to publicTintervention of drunken comportment.

In the Barrow region, 42% of the alcohol related accidents
occur 1inside the home. This 1is 14% higher than the statewide
ratio of all alcohol related accidents that occur inside the
home (Table 2) . 1t is particularly higher than other places
that set the sgene for alcohol-related accidents including

0
outside the home, highway and street, recreation and public
building (Table 4).

Furthermore, outpatient data indicate that the home 1is
frequently a setting for interpersonal violence, especially in
Barrow. Within the statewide.native population, 325 of all
accidents purposefully inflicted by another occur 1inside the home.
In the Barrow region, 565 of all outpatient accidents recorded
as injury purposefully inflicted by another occur inside the
home (Table 2) . This may indicate that the Barrow region has
a 245 higher ratio of interpersonal violence within the home

than the statewide native population.



OQutpatient Accident"Trends (3)

Alcohol abuse plays a major role in the occurrence of inter—
personal violence inside the home. The percentage of all accidents
purposefully inflicted by another, alcohol related, that occur
inside the home 1is 215 higher in the Barrow region than the
same ratio In the state as a whole (Table 2).

Several factors should be considered as making the home a
setting for alcohol related accidents in the Barrow region.

In the period covered by the preceding data, the local option
in the town of Barrow prohibited the sale of alcoholic beverages,
and no public drinking establishments existed.

In addition to the legally dry status of Barrow, the approach
to alcohol control by town police may determine where drinking
and violence occur. Liquor that is illegally purchased in the
town of Barrow, or purchased legally from Fairbanks 1is received
in bottles and can be safely consumed in private homes without
fear of police«intervention. . .

Thus, while broad-based use of protective custody serves to
sweep the public areas of town clear of intoxicated persons ;in
possession of bottles, police response to private, at-home drinking
is limited to requests for assistance. Protective custody laws
do not provide for police intervention into private homes, al-—
though 1in some cases police will respond to these requests in
Barrow. The net result of protective custody pick-ups is that
the individual 1is jailed from 5 -.,12 hours.

In Bethel, the dry policy has a similar affect of causing
citizens to purchase and consume bottles 1in private. The private

domain 1s a haven for town residents and village residents with



town relatives or acguantar.ces.

In short, state and town practice encourages private drink—
ing from bottles obtained leyally or illegally. The net result
seems to be that-serious violence that is alcohol related 1is
more*"likely to occur at home,-where fewer drinking controls exist.

Barrow and Bethel both employ the same dry local option that
encourages drinking in the private sector. However, a comparison
of Bethel region outpatient accidents to the Barrow data indicates
that these two towns differ somewhat in accident trends. For
Bethel, the percentage of all accidents that occur inside the
home- is 45 lower than the statewide ratio, and 145 lower than
the Barrow ratio. Bethel alcohol-related accidents occurring
inside the home indicate an average 95 lower than the Barrow
average, but 5% higher than the statewide average. Similarly,
in Bethel, the"percentage of all injury purposefully inflicted
by another, alcohol-related, that occur inside the home 1is 95
lower than the Barrow average, but 125 higher than the statewide
average (Table 2).

Police practice in Bethel 1is similar to Barrow and yet
different. Police confiscate open bottles in public and jail
persons with bottles until civil fines are paid. Fines are
usually paid immediately after confiscation cf the bottle, and
individuals are rarely jailed on this town ordinance. Bethel
police do not use protective custody frequently. _lInstead, police

convey persons to the sleep-off center.



Outpatient Accident Trends (5)

The high level of transports of Bethel citizens to the sleep
off center (29 percent of all town residents were transported
at least once in 1977) suggests that residents may be more in—
clined to solicit police intervention when domestic drinking
occurs and where the end result is transport to a sleep-off
center - not incarceration of a loved one in the local jail.

Because protective custody.replaced criminal law charges
for being drunk in private as well as drunk .in public, it has
severely narrowed alcohol control practice where protective
custody is the mainstay of alcohol control practice as it 1is
in Barrow. ; .

eBethel & use of a second resource, a sleep-off center, may
be one way to provide-a useful avenue for increasing drinking
controls within the home through acceptable police intervention

into private drinking situations at the request of town residents



Table 1
1978

NATIVE HEALTH
ACCIDENTS TREATED ON AN

STATEWIDE: AIl Native Service Units

Number of Alcohol Related Accidents

Total Accidents v/ith Injury Purpose
fully Inflicted by Another

Number of Accidents with Injury

Purposefully Inflicted that were
Alcohol Related

BARROW SERVICE UNIT: Servicing the
Town "and Surrounding Villages

Total All Accidents

Number of Alcohol Related Accidents

Total Accidents with Injury Purpose
fully Inflicted by Another

Number of Accidents with Injury

Purposefully Inflicted that were
Alcohol Related

BETHEL SERVICE UNIT: Servicing the
Town and Surrounding Villages

Total All Accident

Number of Alcohol Related Accidents

Total Accidents with Injury Purpose
fully Inflicted by Another

Number of Accidents with Injury
Purposefully Inflicted that were
Alcohol Related

SERVICE
OUTPATIENT BASIS

TOTAL FIRST
VISITS

OCCURRED
INSIDE
HOME



1978
NATIVE HEALTH SERVICE
ACCIDENTS TREATED ON AN OUTPATIENT

STATEWIDE™* BARROW*>™* BETHEL**

Percentage of all Accidents
that v/ere Alcohol Related 14% 24% 10%

Percentage of.all Alcohol Related
Accidents that were Injury Pur- .
posefully Inflicted by Another 38% 40% 41%

Percentage of All Accidents
that Occur Inside the Home 17% 27% 13%

Alcohol Related Accidents that
Occur Inside the Home 28% 42% 33%

Percentage of all Injury Purpose—
fully Inflicted Accidents, Alcohol
Related that Occur Inside the Home 36% 57% 40%

Percentage of all Purposefully
Inflicted Accidents that Occur
Inside the Home 32% 56% 46%

* This represents the statewide native population which includes
all Native Health Service Units, Urban arid Rural

*x This represents the service unit region which includes the town
and surrounding villages
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NATIVE HEALTH SERVICE
BARROW REGION SERVICE UNIT

OUTPATIENT ALCOHOL RELATED ACCIDENTS
CAUSE OF INJURY

CAUSE NUMBER PERCENTAGE
Iniury Purposefully Inflicted
by Another 129 40%
Accidental Falls 56 17
Motor.VehicIe o N 48 15
Cutting and.Piercing Instruments 33 - 10
Undetermined 18 6
Other 16 . 5
Animal Related, Not Stings 8 3
Suicide 6 2
Environmental Factors 4 1
Firearms | 2
Machinerg 2
Accidental Poisoning 1
Fires 1

TOTAL: 324

(Data from Alaska Area Native Health Service, Systems Development)



1978
NATIVE HEALTH SERVICE
BARRON REGION SERVICE UNIT

OUTPATIENT ALCOHOL RELATED ACCIDENTS
PLACE OF INJURY

PLACE NUMBER
Home/ Inside 139 -
Home, Outside 75
Highway and Street 43 .
Not Specified 23
Recreation and Sport 17 -
Public Building 15
Other 5.
Industrial Premise 4
School 1
Resident Institution 1
Farm, “Ranch 1_
TOTAL: 324

(Data from Alaska Area Native Health Service, Systems

PERCENTAGE

42% .
23

13

Development)



THE ALCOHOLIC BEVERAGE CONTROL BOARD
IN ALASKA

l. BACKGROUND AND OBJECTIVES OF THE STUL"Y

This study of the Alcoholic Beverage Control (ABC) Board was
conducted in connection with a larger research project dealing
with "Alcohol Control in Village Alaska,”™ sponsored by the National
Institute on Alcohol Abuse and Alcoholism (NIAAA), which was
directed by the Criminal Justice Center (Center), University of
Alaska, Anchorage. Dr. Stephen Conn, Professor of Justice with
the Center, served as the project®s principal investigator. The
project was designed to determine the impact, if any, of varying
legalistic approaches to the control of alcohol use in rural
Alaskan settings, focusing on two communities, Bethel and Barrow,
and their satellite villages. The effects of those communities”

efforts to regulate beverage alcohol consumption within their

political boundaries by alternating between "wet"™ and "dry"™ status

were also major areas of project inquiry.
State law provides that Alaskan communities may be wet or

1 .
dry. In short,, communities may make legal or illegal the local

sale of liquor. Further, they may restrict legal liquor sales
to community run liquor stores and may prosecute other sales of -
liquor or the possession or transportation of alcoholic beverages

3
with the intent to sell the..; illegally.

1/ AS 04.10.430
2/ AS 04.15.110

3/ AS 04.15.070



State law does not permit communities to make possession
of beverage alcohol for private consumption illegal. Nor does
state law permit dry communities to prohibit their residents from
ordering liquor for personal use.

However, a significant number of villages, through ordinance
or custom, attempt with varying degrees of success to prohibit
the use of liquor in their village. Although such a community
position is extralegal, or even illegal, it is bolstered by village
councils which act in lieu of courts in some Eskimo villages,
church groups, and community opinion translated into social pres—
sure. Further, it has some wavering though indirect support in
statements by legal officials (e.g., state policy) who support
initial intervention into community problems by village councils
without reflection as to the legality or illegality of the council
%s an institution or the legality or illegality of some village
rules.4 - .. T

In brief, and as used in this paper, local control may be
described as one of three "types": (1) dry by local option; (2)
wet by local option; and, (3 dry by village edict and procedure.
Dry or wet by 1local option refers to the legality or illegality
of sales in that place, but not to possession or sales for private
consumption made to individuals in that place from sources out—
side of the community. Where state law only is at play, liquor

may be legally consumed in private.

1/



Ironically, villages which have not exercised their option
5
through the petition and referendvm process to become officially

dry may prohibit through local ordinance mechanisms both the sale
6
and possession of liquor.

Table 1 presents a history of recent wet/dry periods 1in the

two communities which were the focus of the project.

TABLE 1
Community Wet Dry
1973-1975 1970-1972
Barrow 1977 1976
1978-1979
A
Bethel 1970-1973 1974-1979

This study of the ADC Board paralleled those time frames and
was designed to determine the extent to which statewide legalistic
control mechanisms for beverage alcohol helped or hindered local
option control efforts. Our conclusions are based primarily on
analysis of ABC Board activities, interviews with Board members
and staff, interviews with others associated with the liquor

"industry”™ in Alaska, analysis of existing and proposed statutes

5/ AS 04.10.430

6/ IT they are incorporated municipalities and are aware of
this potential. Unfortunately, few are.



and administrative regulations and analysis of legislative reviews

of the Board and the laws under which it operates.

1. THE EXISTING SYSTEM OF ALCOHOL BEVERAGE CONTROL
A. Historical Development: A Brief Overview

In 1933 the territorial legislature, acting under authority
granted to it by the Congress, created the Board of Liquor Control.
The problems the Board® was to deal with were not new to Alaska.
From early territorial days, shortly after the purchase of Alaska
from Russia in 1867, major enforcement problems surfaced with e
respect to liquor traffic and consumption. Early on, as a result
of the Organic Law of 1884, all imoortation and sale was prohibited
throughout the territory,7 a consequence of the declaration of
Alaska as Indian country by the attorney general.8 "Needless to
say, in a land so vast such legislative efforts failed to have
their intended effect: to dry up the consumption of hoochinoo
and its western substitutes among the Indians of Alaska.

In 1899 Congress enacted a criminal code for the territory9
which included among its miscellaneous provisions in chapter 44,
sections 460-478 which dealt with the regulation, licensing and

sale of liquor in Alaska. The 1899 federal licensing law did not

provide specific authority for local units of government to add

7/ See, Hinckley, Ted C., The Americanization o~ Alaska; 1867-
1897, Palo Alto: Pacific Books Publishers, 1972, especially
pp. 43-45, 70, 82-83, 93-95 and 161-162.

8/ Bancroft, Hubert Howe, History of Alaska 1730-1885, San
Francisco: A.L. Bankcroft Co., 1886.

9/ 30 Stat. 1253, approved March 3, 1899.



to the established license fees or to enact rrdinances to regulate
liquor traffic. That federal jurisdiction was not to be shared
with local government is reflected in the provision of an amend—
ment to the 1899 law (Feb. 6, 1909, 35 Stat. L., 601) which
provided that licenses would be issued only in towns and villages
in which there was a United States Commissioner or Deputy Marshal.
With the passage of the Organic Act in 1912, congressional
acts relating to liquor remained in full force and effect.
Further, the Act severely limited the authority of the territorial
legislature to alter, amend, modify or repeal those laws in force
in Alaska relating to taxes on the liquor business and trade.
Express authority was granted to enact other and additional taxes.

All the while, momentum was gaining across the country for

total prohibition. In 1915 the territorial legislature provided

for a referendum on the wet/dry issue. In record numbers Alaskans
10

went to the polls. They voted dry by a near two to one margin:

9,055 dry; 4,815 wet. The law which had authorized the referendunm
provided that in the event of a favorable vote (dry), no liquor
would be sold within the territory after January 1, 1918.
Congressional action negated this provision. In 1917,
11

Congress enacted legislation which prohibited the manufacture

or sale of intoxicating beverages in Alaska. Known as the

%
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"Alaska Bone-Dry Law,"” the legislation was deemed to have preempted
regulation.by Attorney General Grigsby, and thus, a 1917 terri—
torial legislative enactment (Senate Bill 96) which sought to
regulate "temperance" beverages - those with one percent or more
alcohol - was declared null and void.

However, the "Alaska Bone-Dry Law"™ granted authority to the
Alaska territorial legislature "[t)o enact further provisions for
enforcement of the prohibition act."12 The 1917 Act did not
repeal sections 462-478 of the criminal code relating to the
licensing and sale of intoxicating beverages, but its provisions
made "nugatory™ the licensing act of 1899.

Thereafter, there was no action by Congress regulating liquor
traffic until 1934 when the Bone-Dry Law was repealed and the
legislature was authorized to regulate sale of liquor in Alaska.
Shortly before the repeal of the Bone-Dry Lu eand presumably 1in
contemplation of repeal of the Eighteenth Amendment, the Alaska
legislature in 1933 enacted a Beer and Wine Licensing Act.13

The 1933 Act created a Board of Liquor Control. Composed of
the Governor, the attorney general, the treasurer, the auditor
and the territorial highway engineer, the Act provided that they
would have "full power, authority and control over the manufac—
ture, barter, sale and possession of intoxicating liquors 1in the

Territory of Alaska. However, the Act also provided that

"the legislature of Alaska may enact laws that will provide for

12/ 39 Stat. 903-909, approved Feb. 14, 1917.

13/ Ch. 71, SLA 1933.



