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BY THE RULES C O M M I T T E E  BY
IN T H E  H O U S E  R E Q U E S T  OF THE G O V E R N O R

HOUSE BILL NO. 46 

IN THE L E G I S L A T U R E  O F  THE STATE OF A L A S K A  

E L E V E N T H  LE G I S L A T U R E  - FI R S T  S E S SION 

A  BILL

For a n  act entitled: "An Act rela t i n g  to a d v e r t i s i n g  by bu s i n e s s e s  and

p r o f e s s i o n s ."

BE IT E N A C T E D  BY THE LEGISL A T U R E  OF T HE STATE OF ALASKA:

* Section 1. AS 08.02 is amended b y  adding a n e w  section to read:

Sec. 08.02.020. P R O F E S S I O N A L  ADVERTISING. Af t e r  the eff e c t i v e  

date of this Act, it is unlawful for a p r o f e s s i o n a l  association, trade 

association, o c c u p a t i o n a l  or professional lic e n s i n g  agency, or any 

other g o v e r n m e n t a l  a gency to adopt, implement, or enforce, or a t t e m p t  

to adopt, implement, or enforce, any p r o h i b i t i o n  of truthful ad v e r t i s i n g

w l n H l n g - p i i b U f ' a f i n n  nf..£^oc nnrl prirpg — thi tt—frfc-frt-i o n - d o ee --

/ n u L ~pTUlrll)lL aft-^s.snri ar.l nn nr-a^-eney  to w h i c h  1 icerre-in'g—  f u n c t i o n s—

-have -bctrmtferiegated by statute ~f J.uni-yelrtri n g - r ea-son a b lc at-and-frrds— or—  

-e s t a b l i s hin g  itrusoMable rcrjglT'tiiiieiiLs'-'p e T L a i n i n g  to a d v e r t is ing by ctv 

e o oupa t i o n — or p-r-o-fê ^c-inn w ithin its j uj. I'gUluLluir

* Sec. 2. AS 08.36.310(3), (13), (14), (17), and 24); A C 0 8 . 6 4 . 3ft0(3)(P);

AS 08.71.170(5) and (6); and AS 08.80.420(b) are repealed.
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(4) fo r  biennial reg istra tion , $40;
(5) fo r  each branch o ffice  biennial reg istration , $40;
(6) fo r  a tem pora ry  perm it, $25;
(7) Repealed by § 7 ch 94 SLA  1968.
(8) fo r  re-instatem ent as provided in § 230 o f  th is chapter a penalty 

o f  $10;
(9) fo r  a specia lty license, $30;
(10 ) fo r  a duplicate license, $10. (§ 16 a r t  I I I  ch 186 SLA  1955; am § 7 

ch 94 SLA  1968; am § 12 ch 155 SLA  1968)

For history o f taxation o f profession o f C J .S . references. — 53 C J.S . Licenses
dentistry, see United States v. Dasher, 9 § 34; 70 C .J.S . Physicians and Surgeons 
Alaska 719 (1940). §§ 2 to 4, 6 to 8.

Sec. 08.36.300. D epos it o f  fees and paym ent o f  expenses.
Repealed by § 3 ch 59 SLA  1966.

A rtic le  3. U n law fu l Acts.
Section Section
310. Grounds for revocation of license 330. Injunction
320. Order of reprimand, suspension and 340. Penalties

revocation
325. Limits or conditions on license; 

discipline

Sec. 08.36.310. G round s f o r  revoca tion  o f  license. A license and 
reg istration may be revoked, suspended, o r annulled , o r the licensee may 
be reprimanded, censured, o r  disciplined by the board a fte r hearing 
when he

(1 ) secures a license th rough deceit, fraud , o r  w ilfu l 
m isrepresentation o f  a m ateria l fact;

(2) is convicted o f  a crime invo lv ing m ora l turpitude;
(3) has a chronic o r persistent inebriety o r addiction to hab it-form ing 

drugs which renders him incompetent to continue the practice o f 
dentistry;

( ! )  commits w ilfu l o r g ross malpractice o r w ilfu l o r g ross neg lect in 
the practice o f  dentistry ;

(5) hire; supervises, perm its o r aids unlicensed persons to practice 
dentistry;

(6) is insane o r has a contagious o r infectious disease making him an 
improper person to continue in the practice o f dentistry ;

(7) practices o r o f fe rs  to practice dentistry under a name o the r than 
the name in which the license is issued;

(8) uses the name o f  a company, association, corporation , trade name, 
dental clinic, o r business name in connection with the practice o f 
dentistry;

(9) know ing ly practices in the employment o f  o r in "  .ociation with 
a person who is practicing in an un law fu l manner;
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§ 08.36 .320 B u s in e s s  a n d  P r o f e s s io n s § 08.36 .320

(10 ) uses an advertis ing so lic ito r o r  free-pub lic ity press agent;
(11) w ilfu lly  deceives o r attempts to deceive the board w ith re fe rence 

to any m atte r under investigation by it;
(12 ) advertises pro fessiona l superio rity ;
(13 ) advertises fre e  denta l w o rk  o r fre e  exam ination;
(14 ) advertises prices fo r  p ro fessiona l service;
(15) advertises to p e rfo rm  any denta l operation pain lessly,
(16) advertises by means o f  a la rg e  disp lay, g la ring  ligh t sign, o r sign 

containing as a pa rt o f  it the representation o f  a tooth, b ridgew ork , o r 
any portion o f  the human head;

(17) advertises by a medium other than the ca rry ing  o r publishing o f  
a mcdest p ro fessiona l card o r the disp lay o f  a modest window o r stree t 
sign at the licensee’s o ffice  containing the name, address, p ro fession , 
o ffice  hours , te lephone number and specialty;

(18). perm its the use o f  his name as a denti§t by others in the sa le o r 
advertisem ent o f products;

(19) vio lates a provision o f  this chapter o r a regu la tion o f  ihe board 
p rom ulgated under au tho rity  o f this chapter;

(20) advertises as a specialist in any branch o f  dentistry , un less he 
devotes a m a jo r portion o f  his practice to that branch;

(21) engages in the practice o f  fee-splitting;
(22) engages in unprofessiona l conduct;
(23) obtains a fee by fraud ; 7 *none

. jrn .-a -ik .-e -j

(24) d irectly o r indirectly advertises o r solicits fo r  dental hygit 
business; ty ?-

(25) advertises as a specialist in a branch o f  dentistry w ithout f irs t 
obtaining a specialty license;

(26) fa ils  to repo rt a death that occurred on prem ises used fo r  the 
practice o f  dentistry to the o ffice  o f  the sec re ta ry -treasu re r o f the board 
within 72 hours;

(27) adm inisters a genera l anesthetic w ithout a valid perm it required 
by regu la tions o f the dental board. (§ 1 a rt IV  ch 186 SLA  1955; a t e :  
§§ 13— 15 ch 155 SLA  1968)

Cross reference. — As to malpractice 
actions, see AS 09.55.530—09.55.5fi0.

ALR  references. — Ground for 
revocation, 54 ALR 1504; 82 ALR 1184.

What amounts to conviction within 
statute making conviction ground for 
cancelling license, 113  ALR 1170.

Revocability of license for fraud or other 
misconduct before or at the time of its 
issuance, 165 ALR 1138.

Admissibility and necessity of expert 
evidence in proceeding for revocation of 
license, 6 ALR2d 675.

Sec. 08.36.320. O rd e r o f  rep rim and , suspension and revoca tion . 
The board may, by a m ajority  vote, evidenced by the signatures o f  the 
members on the order, reprimand a licensee o r revoke o r suspend a 
license. (§ 5 a rt IV  ch 186 SLA  1955)
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§ 08.64.380 A l a s k a  S t a t u t e s 08.64.380

1974Effect o f amendment. — The 
amendment repealed paragraph (4). 

Legislative committee report. — For
reporton ch. 127, SLA 1974 (SCSHB 817 am 
S), see 1974 House Journal, p. 657.

Sec. 08 .64 .380 . D e fin it io n s . As used in this chapter
(1 ) “ boa rd ”  means the S tate Medical Board ;
(2 ) "p ractice o f  medicine”  o r  "practice o f  osteopathy”  means
(A ) maintain ing an o ffice  o r place o f  business fo r  the purpose o f 

trea ting  the sick o r in jured f o r  pay; o r
(B ) the public d isp lay o f one ’s name and the le tte rs  ‘ M .D .” , “ M .B .”  

o r  “ D .O ." o r  the w ords “ physician”  o r  "o steopa th ”  o r "osteopathic 
physician” , o r  "osteopath ic su rgeon ” , o r  "osteopath ic physician and 
su rgeon ” , o r  a specialist designation such as “ su rgeon ”  or 
"d e rm a to log is t” , "p sych ia tris t” , o r  the like ; o r

(C ) the assumption o r  p rom ulgation o f  a title  which tends to show that 
the person is w illing o r qua lified to diagnose o r tre a t the sick o r in jured; 
o r

(D ) fo r  a fee prescribing, directing o r  recommending fo r  the use o f 
a person, a d rug o r medicine fo r  the treatm ent, cure o r re lie f o f a disease, 
in firm ity , bodily inj'. o r defect; o r
(E) fo r  a fee pe rfo rm ing  a su rg ica l operation fo r  the cure, re lie f or 

reduction o f  disease, bodily in ju ry , de fo rm ity , o r  defect; o r
(F ) Repealed by § 1 ch 117 SLA  1971.
(3) "unp ro fess iona l o r dishonorab le conduct”  means
(A ) a vio lation o f  the provisions o f  AS 11.15.060 o r  regu la tions 

law fu lly  adopted by the S tate Medical B oard  concerning abortion 
procedures and practice;

(B ) habitua l overuse o f  alcoholic beverages o r depressant, 
hallucinogenic o r stim u lan t drugs, as defined in AS 17.12.150(3), or 
addiction to the use o f  narcotic d rugs as defined in AS 17.10.230(13);

(C) conviction o f  an o ffen se  involving m ora l tu rp itude;
(D ) advertising pro fessiona l services to the public except fo r  notice 

o f  opening, closing, o r rem oving practice, and except fo r  directories 
lis ting physicians in a community on a un ifo rm  and nondiscrim inatory 
basis, containing on ly  factual, tru th fu l descriptions o f physicians and 
th e ir services;

(E ) m aking un tru th fu l o r fraudu len t statements in the application fo r 
exam ination , o r deceiving o r cheating during the exam ination fo r 
license, o r p rocu ring a license by deceit o r fraud ;

(F ) v io la ting the C ontro lled Substances A c t(P .L . 91-513; 84 Stat.. 1242) 
o r  any o the r fede ra l law perta in ing to medical practice and d rugs;

(G ) vio lating the principles o f  medical ethics o f  the American Medical 
Association and o f the A laska State Medical Association;

(4 ) Repealed by § 27 ch 148 SLA 1970.
(5) “ departm ent”  means the Departm ent o f  Commerce.
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A l a s k a  S t a t u t e s  S u p p l e m e n t

Sec. 08.64.312. Continuing education requirements.

Cross reference. — As to notes to AS 09.55.536 and Alas. Const., art. 
constitutionality 0 1 ch. 102, SLA 1976, see II, § 14.

Sec. 08.64.325. Lim its or conditions on license; discipline.

Cross reference. — As to notes to AS 09.55.536 and Alas. Const., a rt 
constitutionality o f ch. 102, SLA 1976, see II, § 14.

Sec. 08.64.330. Grounds for revocation o f license,

Unethical behavior. — A physician may 
be subject to loss of license, censure or 
reprimand for violating the state Medical 
Association declaration that publication of 
patients' names by board members in 
complying with AS 39.50 (Conflict of 
Interest law) is unethical. However, the 
possibility of professional discipline fcr 
unethical behavior is irrelevant because the 
statutory exemption applies only to legal 
privileges, not ethical mandates. Moreover,

to equate etnical directives with legal 
privilege for purposes of AS 39.50, 
particularly where a relevant professional 
standard has been enacted subsequent to 
the passage of the Conflict of Interest law, 
would effectively allow an elite 
professional group to amend the law by 
declaring itself exempt. Falcon v. Alaska 
Pub. Offices Comm’n, Sup. Ct. Op. No. 15 12 
(File No. 3220), 570 P.2d 469 (1977).

Article 4. Miscellaneous Provisions.
Section
365. [Repealed]

Sec. 08.64 .365 . Physicians acting under emergency circumstances. 
Repealed by § 46 ch 102 SLA 1976.

Article 5. General Provisions.
Section
380. Definitions

Sec. 08 .64.380. D e fin ition s . As used in this chapter
(3) “ unprofessiona l o r dishonorab le conduct" means
(A ) a vio lation o f the provisions o f AS 18.16.010;
(B ) habitual overuse o f  alcoholic beverages o r  depressant, 

ha llucinogenic o r stim ulant drugs, as defined in AS 17.12.150(3), o r 
addiction to the use o f narcotic drugs as defined in AS 17.10.230(13);

(C) conviction o f  an o ffense involving m oral turpitude;
(D ) Repealed by § 41 ch 177 SLA 1978.
(E ) making un tru th fu l o r  fraudu len t statements in the application fo r  

exam ination, o r  deceiving o r cheating during the examination fo r 
license, o r  procuring a license by deceit o r fraud ;

(F ) vio lating the Controlled Substances A c t(P .L . 91-513; 84 Stat. 1242) 
o r any other federa l law pertaining to medical practice and drugs;
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§ 08.71 .170 B u s in e s s  a n d  P r o f e s s io n s § 08.71.170

(b) N o more than two apprentices may be under the d irect supervision 
o f  one licensed dispensing optician at the same time. (§ 1 ch 45 SLA  1973)

A rtic le  3. U n law fu l Acts.
Section
170. Grounds for revocation, suspension or 

denial of license 
175. Limits or conditions on license;

discipline 
180. Practicing without a license

Sec. 08.71.170. G rounds f o r  re voca tion , suspension  o r  den ia l o f  
license. The board, a fte r compliance with the Adm in istrative Procedure 
Act (AS 44.62), may revoke, suspend o r  deny the license o f  a person who

(1) has been convicted o f  a fe lony invo lv ing m ora l turpitude;
(2) is addicted to the use o f  alcohol o r any o th e r drug ;
(3) has used advertising, whether printed, rad io , d isp lay, o r o f  any 

other nature, which is fraudu len t, m isleading o r inaccurate in any 
m ateria l pa rticu la r, o r  m isrepresents in any way goods, services o r 
credit term s, va lues, policies, services o r the nature o r  fo rm  o f  the 
business conducted;

(4) has practiced fraud  o r deception in his application fo r  o r in his 
exam ination fo r  a license;

(5) has used the word “ licensed” , “ reg iste red ” , o r  any o f  their 
synonyms publicly, except, as provided in § 140 o f  this chapter;

(6) has displayed o r published d irectly o r indirectly by any means, a 
price, term s o f  payment, o r  a discount, o r a policy o r practice o f genera lly  
underse lling competitors, o r any re fe rence to the benefits availab le to 
the subscribers to any prepaid health plan;

(7) has participated in the division, assignment, rebate o r re fund  o f 
fees to a physician o r optom etrist in consideration o f  patient re fe rra ls ;

(8) has barte red o r given away as prem iums in any m anner e ither on 
his own account o r as agent o r representative fo r  another person, firm  
o r  corporation , any eyeglasses, spectacles, lenses o r fram es;

(9) has advertised the “ free  exam inations o f  eyes” , " fre e  
consu ltation ” , “ consultation w ithout ob liga tion ” , " fre e  advice", o r  any 
words o r phrases o f  sim ila r import which convey the impression to the 
public that eyes are examined free  o r are o f  a character tending to 
deceive o r m islead the public, o r are in the natu re o f  "b a it advertis ing ” ;

(10) has employed either directly o r indirectly any person commonly 
known as a "capper" o r a “ s tee re r”  to obtain business;

(11) has solicited o r employed any person to so lic it from  house to 
house;

(12) has used advertising o ffe r in g  a service to the public fo r  which 
he is not licensed under this chapter; however, nothing in this section 
prohibits the optician from  advertising merchandise fo r  which the 
license which is the subject o f this chapter is not required;

181
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§ 08.80.390 A la ska  Statutes

so ld  under restric tions and regu la tions as the board may adopt. The 
board m ay include in shopkeeper perm its perm ission to se ll other 
remedies no t prohibited by law . (§ 12 ch 194 SLA  1955; am § 22 ch 206 
SLA  1972)

Sec. 08 .80 .390 . P h a rm ac is ts  requ ired  in h o sp ita ls  and c lin ics , (a) A 
hospita l, clinic, nu rsing  home, in firm a ry  o r re la ted fac ility  which 
dispenses d rugs fo r  ou tpatient treatm ent sh a ll have a licensed 
pharm acist in charge o f  the dispensary, except tha t p rescriptions may 
be compounded and dispensed by o r under the supervision o f  the 
p rescrib ing physician.

(b) The board sha ll issue a license to a hospita l d rug  room , nursing 
home d rug  room  o r re la ted  fac ility  which dispenses drugs from  bu lk 
supp ly fo r  inpatient treatm ent, provid ing the fac ility  employs a licensed 
pharm acist on a continual o r consu ltant basis. (§ 12 ch 194 SLA  1955; 
am  § 23 ch 206 SLA  1972)

Sec. 08 .80 .400 . P rac tic e  o f  m edicine no t a ffec ted . This chapter does 
not a ffe c t the practice o f  medicine by a licensed medical doctor, and does 
not lim it him in supp ly ing a patient with any medicinal preparation o r 
artic le which he considers p roper. (§ 12 ch 194 SLA  1955)

Sec. 08.80 .410. Use o f  te rm  “ pha rm ac is t”  p roh ib ited . I t  is un law fu l 
fo r  a person to assume o r use the title  "pharm ac ist,”  o r any variation 
o f  the title , o r to  hold h im se lf ou t to be a pharmacist, w ithout being 
reg iste red . (§ 13(a) ch 194 SLA  1955)

Sec. 08 .80 .420 . C e rta in  advertis ing  p roh ib ited , (a) I t  is un law fu l fo r  
a person to use o r exhibit the title "pharm acist.”  "a ss istan t pharm acist,”  
o r  “ d rugg is t," o r  the descriptive term  "pha rm acy ,”  “ d; ug s to re ,”  "d rug  
sund ries ," o r o ther s im ila r title  o r term  containing the word "d ru g ,”  in 
any business prem ises, o r  in an advertisement th rough the media o f 
press, o r publication, o r by radio o r television, un less the business has 
a licensed pharm acist in re g u la r and continuous employment.

(b) A person may not advertise in any manner, prices, percentiles o f  
prices o r discounts fo r  d rugs requ iring  a prescription . (§ 13(b) ch 194 
SLA  1955; am § 24 ch 206 SLA  1972)

Sec. 08 .80 .430 . Use o f  pha rm acy sym bols p roh ib ited . I t  is un law fu l 
f o r  a person to d isp lay in a place o f  business the characteristic pharmacy 
sym bol o f  bottles, o r  g lobes, which are colored o r contain colored liquids 
un less the business has a pharm acist licensed and reg iste red under this 
chapter on duty under § 320 o f  this chapter. (§ 13(c) ch 194 SLA  1955; 
am § 25 ch 206 SLA  1972)

Sec. 08 .80 .440 . D en ia l o f  exam ina tion  o r  license. The board may 
deny an app licant the opportunity to be examined, may deny a license 
to an app licant who has successfu lly completed the prescribed 
exam ination, o r  m ay deny a license to an applicant fo r  reg istration  by
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JUNEAU ALASKA 99811 

907-465-3800

S U B J E C T : P r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  
r e g u l a t e d  b u s i n e s s e s  or p r o f e s s i o n s  
(HB 46)

TO:

FROM:

H o u s e  J u d i c i a r y  C o m m ittee 
Attn: M a r g a r e t  W. B e r c k
A d m i n i s t r a t i v e  Assistant

K e n n e t h  M. R o s e n s t e i n  
L e g i s l a t i v e  Counsel

A f t e r  r e s e a r c h i n g  the a p p r o p r i a t e  statutes, I h a v e  f o u n d  the 
f o l l o w i n g  p r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  b u s i n e s s e s  
or p r o f e s s i o n s  w h i c h  the c o m m i t t e e  m a y  w a n t  to c o n s i d e r  w i t h  
r e g a r d  to its s u b s t i t u t e  for HB 46.

(1) A S  $ 8 . 1 8 . 1 1 1  p r o h i b i t s  a c o n s t r u c t i o n  c o n t r a c t o r  f r o m  
a d v e r t i s i n g  "that h e  is b o n d e d  and i n s u r e d  s i mpl y b e c a u s e  he 
has c o m p l i e d  w i t h  the b o n d  [AS $ 8 . 1 8 . 0 7 1 ]  and i n s u r a n c e
[AS $ 8 . 1 8 . 1 0 1 ]  requirements'' of AS $8.18.

W h i l e  this r e s t r i c t i o n  m a k e s  no a ppar e n t  sense to m e  if the 
b o n d i n g  and i n s u r a n c e  r e q u i r e m e n t s  have, in fact, b e e n  met, 
it m a y  m a k e  sense to the contra c t o r s  or the c o m m i s s i o n e r  of 
commerce.

(2) A S  08.36.310(12)  p r o v i d e s  that a d e n t i s t ' s  l i c e n s e  is 
\dybject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  p r o f e s s i o n a l  
i s u p e r i o r i t y " .

This p r o v i s i o n  s h o u l d  p r o b a b l y  be r e t a i n e d  since any such 
claims w o u l d  m e r e l y  be self-serving, and the p u b l i c  w o u l d  be 
w i t h o u t  any means of d e t e r m i n i n g  their truthfu lness.

\ (fi0  A S  08.36.310(15) p r o v i d e s  that a d e n t i s t ' s  l i c e n s e  is 
s\ibject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  to 
p e r f o r m  any d e nta l o p e r a t i o n  painles sly".



P a g e  2
F e b r u a r y  11, 1980

This p r o v i s i o n  s ho uld also p r o b a b l y  b e  r e t a i n e d  since w h e t h e r  
a d e n t a l  o p e r a t i o n  is truly p a i n l e s s  w o u l d  d epend on the 
t o l e r a n c e  of e a c h  p a t i e n t  and the type of a n e s t h e s i a  used. 
E v e n  t h e n  it w o u l d  s e e m  that p r o m i s e s  of p a i n l e s s n e s s  m a y  b e  
d i f f i c u l t  co keep.

(4) A S  0 8 . 71.17 0(14) p r o v i d e s  that a d i s p e n s i n g  o p t i c i a n ' s  
i c e n s e  is subject to r e v o c a t i o n  or s u s p e n s i o n  if he "has 
d v e r t i s e d  the services of any other segment of the h e a l i n g  

a r t s .11

This p r o v i s i o n  appears to b e  a p p r o p r i a t e  for i n c l u s i o n  in 
the r e p e a l e r  s e c t i o n  of the b i l l  since it does not r e l a t e  to 
m i s l e a d i n g  or false adv ertising. R e p e a l  of the p r o v i s i o n  
w o u l d  p e r m i t  a d i s p e n s i n g  o p t i c i a n  to a d v e r t i s e  the services 
of a doctor, optom etrist, or o t h e r  " h e a l i n g  artist." This 
is u n l i k e  a d v e r t i s i n g  that the o p t i c i a n  w i l l  p r o v i d e  such 
services, w h i c h  is p r o h i b i t e d  un der A S  0 8 . 7 1 . l 7 0 (12).

KMR: Ijb
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IN THE H O U S E  BY T H E  J U D I C I A R Y  COMMITT EE

CS FOR H O U S E  BILL NO. 46 

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

E L E V E N T H  L E G I S L A T U R E  - SECOND SESSION

A BILL

For an A c t  entitled: "An Act r e l a t i n g  to a d verti sing by b usine sses and p r o­

fession s ."

BE IT E N A C T E D  BY THE  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 08.02 is a m e n d e d  by adding a new s e ction to read:

Sec. 08.02.020. P R O F E S S I O N A L  ADVERTISING. After the effective 

date of this Act, it is u n l a w f u l  for a p r o fessional association, trade 

a s soc iation, o c c u p a t i o n a l  or p rofes s i o n a l  li censing agency, or any other 

g o v e r n m e n t a l  a g ency to adopt, implement, or enforce, or attempt to 

adopt, implement, or enforce, any p r o h i b i t i o n  of truthful advertising.

* Sec. 2. AS 0 8.36. 3 1 0 ( 8 ) ,  (10), (13), (14), (16), (17), (18), and (24);

AS 0 8 .71.170(5 ) and (6); and AS 08.80.420(b) are repealed.

- 1 - CSHB 46



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  11, 1980

P r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  
r e g u l a t e d  b u s i n e s s e s  or p r o f e s s i o n s  
(HB 46)

H o u s e  J u d i c i a r y  C o m m ittee 
Attn: M a r g a r e t  W. B e r c k
A d m i n i s t r a t i v e  A s s i s t a n t

K e n n e t h  M. R o s e n s t e i n  
L e g i s l a t i v e  Counsel —

A f t e r  r e s e a r c h i n g  the a p p r o p r i a t e  statutes, I h a v e  found the i
f o l l o w i n g  p r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  by busine s s e s  
or p r o f e s s i o n s  w h i c h  the c o m m i t t e e  m a y  w a n t  to c o n s i d e r  w i t h  
r e g a r d  to its s u b s t i t u t e  fr ’ HB  46. !

(1) AS 1 8 . 1 8 . 1 1 1  p r o h i b i t s  a c o n s t r u c t i o n  c o n t r a c t o r  from
a d v e r t i s i n g  "that h e  is b o n d e d  and i n s u r e d  s i m p l y  b e c a u s e  he i
has c o m p l i e d  w i t h  the b o n d  [AS 18.18.071] and i n s u r a n c e
[AS 18.18.101] r e q u i r e m e n t s "  o f  AS 18.18.

W h i l e  this r e s t r i c t i o n  m a k e s  n o  a p p arent  sense to me if the 
b o n d i n g  and i n s u r a n c e  r e q u i r e m e n t s  have, in fact, b e e n  met, 
it may m a k e  sens e to the c o n t r a c t o r s  or the c o m m i s s i o n e r  of 
c o m m e r c e .

(2) AS 0 8 . 36.310(12)  provides that a d e n t ist's  l i ce nse is 
su bject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  p r o f e s s i o n a l  
s u p e r i o r i t y " .

i

This p r o v i s i o n  s h o u l d  p r o b a b l y  be r e t a i n e d  since any such 
claims w o u l d  m e r e l y  be self-serv ing, and the p u b l i c  w o u l d  be 
w i t h o u t  any m e a n s  o f  d e t e r m i n i n g  their truthfulness.

(3) AS 0 8 . 3 6 . 3 1 0 ( 1 5 )  p r o vides that a dentist's  licens e is 
su bject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  to 
p e r f o r m  any d e n t a l  o p e r a t i o n  p a i nlessly" .

SUBJECT:

TO:

FROM:



This p r o v i s i o n  s hould also p r o b a b l y  b e  r e t a i n e d  since w h e t h e r  
a d e n t a l  o p e r a t i o n  is truly p a i n l e s s  w o u l d  d epen d on the 
t o l e r a n c e  of e a c h  p a t ient and the type of a n e s t h e s i a  used. 
E v e n  t h e n  it w o u l d  seem that p r o m i s e s  of p a i n l e s s n e s s  m a y  b e  
d i f f i c u l t  to keep.

(4) A S  08 .71.170(14)  p r o vides that a d i s p e n s i n g  o p t i c i a n ' s  
l i c e n s e  is s u bj ect to r e v o c a t i o n  or s u s p e n s i o n  if he "has 
a d v e r t i s e d  the services of any o t h e r  segment of the h e a l i n g  
a r t s .11

This p r o v i s i o n  appears to b e  a p p r o p r i a t e  for i n c l u s i o n  in 
the r e p e a l e r  s e c t i o n  of the b i l l  since it does not r e late to 
m i s l e a d i n g  or false advertising. R e p e a l  of the p r o v i s i o n  
w o u l d  p e r m i t  a d i s p e n s i n g  o p t i c i a n  to a d v e r t i s e  the services 
of  a doctor, optometrist, or o t h e r  " h e a l i n g  artist." This 
is u n l i k e  a d v e r t i s i n g  that the o p t i c i a n  w i l l  p r o v i d e  such 
services, w h i c h  is p r o h i b i t e d  u n d e r  AS 08.71.170(12).

KMR: ljb
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TO: p
Tile H o n o r a b l e  J a y  S. H a n n o n  a 
G o v e r n o r
Office of the G o v e r n o r

• >*

FRo/Vi Langhorne A. M o t l e y  
C o m m i s s i o n e r
wepart nent of C o m m e r c e  S 
E c o n o m i c  D e v e l o p m e n t

DATE i

SUBJECT:

J a n u a r y  C>. 19 7C

An  A c t  r e l a t i n g  to a d v e r t i s i n g  
b y  b u s i n e s s e s  and n r o f e s s i o n s

This Depar t m e n t  r e q u e s t e d  that the above bill be i n t r o d u c e d  by the 
Governor. A s  d i s c u s s e d ,  we u n d e r s t a n d  that t h e r e  is r e l u c t a n c e  
to do sc w i t h o u t  a d e q u a t e  j u s t i f i c a t i o n  and the f o l l o w i n g  b r i e f  is 
p r e s e n t e d  in s u ppo rt of o u r  request.

B a c k g r o u n d : A  b r i e f  i n t r o d u c t i o n  to licensing.

L i c e n s i n g  is one o f  the w a y s  ii w h i c h  the state r e g u l a t e s  business.
It is a u n ique t o o l  in that it first makes a p e r f e c t l y  lawful act 
into an u n l a w f u l  act and then p r o v i d e s  an a venue w h e r e b y  c e r t a i n  
persons  may legally do what has bee n m a d e  illegal. In j u s t i f i c a t i o n  
of this, the state asserts  that there are sor.a c o m m e r c i a l  areas 
w h e r e  the c o n s u m e r  c a n n o t  be a d e q u a t e l y  p r o t e c t e d  by o u r  free e n t e r­
prise e c o nomi c s y s t e m  o r  the e x i s tenc e o f  g e neral law'.

Licen s i n g  laws c o n t a i n  p r o v i s i o n s  c o n c e r n e d  w i t h  the f o l l o w i n g  
five areas:

1. g e ner al p r o v i s i o n s  p r o h i b i t i n g  e n g a g i n g  in the o c c u p a t i o n  u n­
less licensed;

2. s peci f i c  c r i t e r i a  for b e c o m i n g  licensed;

3. general and s p e c i f i c  p r o v i s i o n s  c o n c e r n e d  w i t h  the conduct 
of business a f t e r  l i c e n s u r e ;

4. d i s c i p l i n a r y  p r o v i s i o n s  p r o v i d i n g  f o r  pe nal t i e s ;  and

5. creation of an agency r e s p o n s i b l e  for i m p l e m e n t a t i o n ,  s u r­
veil lance and e n f orcement.

In m a n y  instances, the a g e n c y  c r e a t e d  is c o m posed of p r a c t i t i o n e r s  
of the licensed occupation. The net e f f e c t  is the c r e a tion of a 
go v er nmental a g e n c y  w h i c h  has the ident i c a l  a t t r i b u t e s  of the c l a s s i c  
business cartel'.' "Select m e m b e r s  of an o c c u p a t i o n  group control e n t r y  
into the occu pati en a n d  p r o f e s s i o n a l  conduct  a f t e r  entry. The p o w e r  
to define u n p r o f e s s i o n a l  c o ndu ct is c o uched in b r o a d  general l a n g u a g e  
and u n p r o f e s s i o n a l  c o n d u c t  may  r esul t in license r evoc ation. This 
is an e x t r emel y severe civil penalty. The loss of the righ t to e n­
gage in one's ch osen o c c u p a t i o n  c a nnot bo r e g a r d e d  lightly.

t
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T h e r e  are a p p r o x i m a t e l y  t w e l v e  o c c u p a t i o n a l  groups in A l a s k a  w h i c h  
c u r r e n t l y  p r o h i b i t  o r  s e v e r e l y  r e s t r i c t  t h e  use o f  a d v e r t i s i n g  b y  
i n dividual s o f  the o c c u p a t i o n a l  group. Th ese are:

P r o f e s s i o n a l  A r g u m e n t s  A g a i n s t  A d v e r t i s i n g : p r i c e  c o m p e t i t i o n
r e s u l t s  in q u a l i t y  deterioration*.'.:^

Propon ents o f  t he n e e d  f o r  c o n t i n u e d  p r o h i b i t i o n  o f  a d v e r t i s i n g  
a d v a n c e  v a r i o u s  a r g u m e n t s  d e p e n d i n g  on t h e  s p e c i f i c  o c cupati on, 
but t he se a r e  r e d u c e a b l e  t o  t w o  b a s i c  concepts.

First a d v e r t i s i n g  w i l l  r e s u l t  in p r i c e  c o m p e t i t i o n  w h i c h  w i l l  
adver s e l y  e f f e c t  the q u a l i t y  o f  s e r v i c e s  p r o v i d e d  as t he m o r e  c o n­
scientious m e m b e r s  o f  t h e  o c c u p a t i o n a l  g r o u p  a r e  f o r c e d  i n t o  o p e n  
pr i c e  c o m p e t i t i o n  w i t h  t h e  less s crupulous. E n g i n e e r s  foresee 
f a l l i n g  b r i d g e s  a n d  c o l l a p s i n g  b u i l d i n g s ; p h a r m a c i s t s  e n v i s i o n  
the sale o f  s u b - s t a n d a r d  drug s a n d  the e l i m i n a t i o n  o f  monito r i n g ;  
attorneys f o r e c a s t  p o o r l y  draft* d c o n t r a c t s , w i l l s  a n d  o t h e r  lega l 
i nstru m e n t s  w i t h  e n s u i n g  l e g a l  c o m p l i c a t i o n s ;  o p t i c i a n s  a n d  o p t o m e­
trists  r.ssert t h a t  c o r r e c t i v e  l e n s e s  w i l l  be i m p r o p e r l y  g roun d 
r e s u l t i n g  in eye damage. E a c h  o f  the a f f e c t e d  o c c u p a t i o n a l  groups 
has its own s p e c i f i c  a r g u m e n t s  t o  advance.

In an amicus c u riae b r i e f  o f  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  in rr o w n  
vs. O h i o  S t ate B oa rd o f  R e g i s t r a t i o n  f o r  P r o f e s s i o n a l  E n g i n e e rs a n d  
S u r v e y o r s , a r g u m e n t s  o f  this n a t u r e  are c h a r a c t e r i z e d  as "tott-xly 
w i t h o u t  s u b s t a n c e ." T h e  F T C  b a s e s  its c o n c l u s i o n  on s e v e r a l  studies 
c i t e d  in t h e  b r ief, i n c l u d i n g  The E f f e c t  o f  A d v e r t i s i n g  on The Price 
o f  E y e g l a s s e s , L. Benham; C a p i t a l i s m  and F r e e d o m , M. Friedman; 
Regul a t i n g  t h r o u g h  the P r o f e s s i o n s ;  A  P e r s p e c t i v e  o n  I n f o r m a t i o n  
C o n t r o l , L. B e n h a m  a n d  A. Benham, s e v e r a l  F T C  staff reports, and 
Business a n d  P r o f e s s i o n a l  L i c e n s i n g  - C a l i f o rnia, A  R e p r e s e n t a t i v e 
E x a m p l e , J .  F. B a r r o n .
"Benham states t h a t  t h e r e  is n o  s p e c i f i c  e v i d e n c e  to support the 
c l a i m  that s y s t e m a t i c  q u a l i t y  d i f f e r e n c e  is a f u n c t i o n  o f  a d v e r t i s i n g  
regulation... (John F.) C a d y ' s  s t u d y  o f  r e t a i l  dr ug prices r e p o r t s  
s i m i l a r  c o n c l u sions... The a r g u m e n t  that q u a l i t y  is i m p r oved by 
price i n f o r m a t i o n  r e s t r i c t i o n s  h a s  a l s o  b e e n  s e v e r e l y  c r i t i c i z e d  b y  
m o s t  com mentators... In d i s c u s s i n g  the p r o b l e m  o f  a l l e g e d  q u a l i t y  
d e t e o r i a t i o n , B a r r o n  stated:

The b e l i e f  t h a t  c o m p e t i t i o n  r e s u l t s  in d e t e r i o r a t i o n  o f  a 
p r odu ct is true o n l y  in the p u r e  p u b l i c  u t i l i t y  case. In 
o t h e r  s i t u a t i o n s  c o m p e t i t i o n  tend s t o  i m p r o v e  t h e  'quality' 
o f  the product. More i m p o r t a n t l y ,  c o m p e t i t i o n  w i d e n s  the 
range o f  types o f  goods t h a t  a r e  a v a i l a b l e  to buyers.

1. A t t o r n e y s
2. P h y s i c i a n s
3. Optic i a n s

7 c A c c o u n t a n t s
8. C h i r o p r a c t o r s  
9• A r c h i t e c t s

4. P h a r m a c i s t s
5. D e n t i s t s
6. O p t o m e t r i s t s

10. E n g i n e e r s
11. L a n d  S u r v e y o r s
12. V e t e r i n a r i a n s



" F r i e d m a n . ..believes t h e  l a c k  o f  c o m p e t i t i o n  s e r v e s  o n l y  t o  limit 
the c o n s u m e r 1s a l t e r n a t i v e s , i m pedes t e c h n o l o g i c a l  c h a n g e , and force 
m a n y  t o  do w i t h o u t  n e e d e d  p r o f e s s i o n a l  s e r v i c e s . "  (FTC A m i c u s  C u riae 
Brief)

Furthermore, the q u a l i t y  a r g u m e n t  c o n v e n i e n t l y  i g n o r e s  o t h e r  laws 
r u l e s  a n d  r e g u l a t i o n s  d e s i g n e d  i n s u r e  the s a f e t y  o f  consumers. 
L i c e n s i n g  laws r e q u i r e  m i n i m u m  c o m p e t e n c e ;  a s h o w i n g  o f  i n c o m p e t e n c e  
is g r o u n d s  f o r  r e v o c a t i o n  o f  t h e  license. M a n y  c o m m e n t a t o r s  b e l i e v e  
g e n e r a l  law is, in itself, s u f f i c i e n t  to p r o t e c t  the public. A c­
co r d i n g  t o  Barron:

W h a t  is o f t e n  i g n o r e d  o r  f o r g o t t e n  w h e n  the q u e s t i o n  o f  l i­
cen s i n g  a r i s e s  is t h a t  we n o w  h a v e  g e n e r a l  law, n o t  a d m i n i s t e r e d  
b y  sellers, d e a l i n g  w i t h  s a f e t y ,  s a n i t a t i o n ,  w e i g h t s  a n d  
measures, p u r i t y  o f  foods a n d  t h e i r  p r e p a r a t i o n ,  l a b e ling, 
tr u t h  in a d v e r t i s i n g ,  use a n d  sale o f  i n s e c t i c i d e s ,  u se and 
storage o f  f l a m m a b l e  m a t e r i a l s ,  zoning, b u i l d i n g  c odes and  so 
on. In ad dition, t h e r e  are laws a g a i n s t  fraud, v i o l ence, 
br e a c h  o f  c o n t r a c t ,  a n d  o t h e r  i n j u r i o u s  c o n duct, t o g e t h e r  
w i t h  p r o c e d u r e s  f o r  r e d r e s s  o f  w r o n g s  i n f l i c t e d  in the m a r k e t  
place.

" P r o f e s s o r  Benham, in o n e  study states t h a t
a d v e r t i s i n g  r e s t r i c t i o n s  i n c r e a s e d  t h e  p r i c e  o f  e y e g l a s s e s  f r o m  25% 
to m o r e  than 1 0 0 % . . . In a  l a t e r  s t u d y  e x p l o r i n g  the e f f e c t  o f  p r o­
fess i o n a l  r e g u l a t o r y  r e s t r a i n t s , i n c l u d i n g  a d v e r t i s i n g  r e s t r i c t i o n s  
on t h e  pr ice o f  e y e g l a s s e s ,  B e n h a m  f o u n d  t h a t  p r i c e s  a p p e a r  to be 
2 0-40% h i g h e r  in m a r k e t s  w i t h  g r e a t e r  p r o f e s s i o n a l  c o n t r o l . . .The 
Benhams a l s o  s t a t e  t h a t  t h e s e  h i g h e r  p r i c e s  r e s u l t  in a  s i g n i f i c a n t  
r e d u c t i o n  in the p r o p o r t i o n  of p e o p l e  o b t a i n i n g  e y e g l a s s e s . "  (FTC 
A m i c u s  Curiae Brief.)

A l t h o u g h  it is a g r e e d  b y  all r e s e a r c h e r s  t h a t  a d v e r t i s i n g  does c o n­
tri b u t e  t o  price c o m p e t i t i o n ,  n o  e v i d e n c e  is a v a i l a b l e  to s u p p o r t  the 
co n c l u s i o n  t h a t  this r e s u l t s  in q u a l i t y  deteri o r a t i o n .  On the c o n­
trary, m o s t  studies s h o w  t hat p r i c e  c o m p e t i t i o n  not o n l y  r e s u l t s  in 
l o w e r  costs t o  the c o n s u m e r  but e n c o u r a g e s  the i mprovem ent o f  q u a l i t y  
b y  r e w a r d i n g  i n n o v a t i o n  a n d  creati v i t y .  A n t i - c o m p e t i t i v e  r e s t r a i n t s  
on b u s i n e s s  c a n n o t  be shown to p r o v i d e  a n y  s o c i e t a l  b e n e f i t s ,  but 
t h e i r  r e s u ltant s o c i e t a l  costs are e a s i l y  ascertainable.

Study a f t e r  study shows the c o n s u m e r  pays a h i g h e r  p r i c e  f o r  the same 
q u a l i t y  services o r  goods. A d d i t i o n a l l y ,  this r e s ult s in l o w e r  u t i l­
iz a t i o n  o f  n e e d e d  goods a n d  s e r v i c e s , p o o r  a l l o c a t i o n  o f  r e s o u r c e s  
and inefficiency. Not o n l y  t h e  p o o r  are a d v e r s e l y  e f f e c t e d  a l t h o u g h  
th i s  is the m o s t  v i s i b l e  group. G o v e r n m e n t a l  a g e n c i e s  are the  l a r g e s t  
single  c a t egor y o f  us ers o f  e n g i n e e r i n g  services; the State d i r e ctly, 
o r  i n d i r e c t l y  t h r o u g h  its h e a l t h  i n s u r a n c e  p r o g r a m  a n d  various m e d i c a l  
w e l f a r o  p r o g r a m s , c a n  p r o b a b l y  be s h o w n  t o  be the l a rgest  single u s e r  
o f  h e a l t h  care d e l i v e r y  services. The i n c r e a s e d  costs a t t r i b u t a b l e  to 
g o v e r n m e n t a l  a n t i - c o m p e t i t i v e  r e g u l a t i o n  are b o r n e , n o t  o n c e , but 
twice by the g e n e r a l  taxpayer; first w h e n  a c q u i r i n g  n e e d e d  goods  and 
s e r v i c e s  o n  his own b e h a l f  and s e c o n d  w h e n  p a y i n g  the b i l l  f o r  p u b l i c  
p r o g r a m s .
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P r o fession al A r g u m e n t s  A g a i n s t  A d v e r t i s i n g ; a d v e r t i s i n g  a l l o w s  the 
unscrupulous t o  e a s i l y  mislea.d the unwary consumer.

T he second b a s i c  a r g u m e n t  a d v a n c e d  in support o f  g o v e r n m e n t a l  r e­
striction o f  a d v e r t i s i n g  b y  s e l e c t  o c c u p a t i o n a l  g r o u p s  is t h a t  p r i c e  
a dver tising a l l o w s  t h e  u n s c r u p u l o u s  to deceive c o n s u m e r s  b y  p r o v i d i n g  
t h e m  w i t h  m i s l e a d i n g  i n f o r m a t i o n  o r  e n g a g i n g  in b a i t  a n d  s w i t c h  tactics. 
C o n s u m e r  e x p e r i e n c e  c l e a r l y  shows that a d v e r t i s i n g  a bus es e x i s t ,  b u t  
there are o t h e r  less r e s t r i c t i v e  means o f  c o m b a t i n g  t h e s e  p r a c t i c e s .

A l a s k a  a l r e a d y  h a s  laws d e a l i n g  w i t h  m i s l e a d i n g  o r  u n t r u t h f u l  a d v e r t i s­
ing. We h a v e  State o f f i c e s  s u c h  as the A l a s k a  A s s i s t a n t  A t t o r n e y  
General  for C o n s u m e r  P r o t e c t i o n ,  the Office o f  t h e  O m b u d s m a n ,  a n d  
certainly, n o t  the l e a s t  o f  t hese , are the l i c e n s i n g  a g e n c i e s  t h e m­
selves. The p r o p o s e d  b i l l  w o u l d  not l e g al ize m i s l e a d i n g  a n d  u n t r u t h f u l  
advertising, n o r  w o u l d  it p r e c l u d e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a  licensee 
shown t o  h a v e  e n g a g e d  in s u c h  practices.

In its d e c i sion in R i t o l z  v. C i t y  o f  Salt L a k e , 28H P. 2d 702 (Utah 1955) 
the court r e f u s e d  t o  u p h o l d  a  r e g u l a t o r y  statu te r e s t r i c t i n g  adv ert i s i n g .

In r e spect t o  the a r g u m e n t  that this a d v e r t i s i n g  w i l l  d e ceiv e 
the u n w a r y  so t h a t  a c e r t a i n  perce ntage o f  p e o p l e  w i l l  be i n­
jured b y  t h e i r  o w n  folly, the a n s w e r  is that this is t r u e  of
all advertising. I f  the a d v e r t i s e r  a c t u a l l y  o v e r - r e a c h e s  o r  
deceives, he is in v i o l a t i o n  o f  the law a g a i n s t  such  p r a c t i c e ,  
and a  r e m e d y  is a v a i l a b l e .  It should be n o t e d  t h a t  t h e  law  
cannot be m a d e , n o r  c o u l d  one be enforced,"'which w o u l d  e n t i r e l y  
protect tfta c o m p l e t e l y  n a i v e  and gullible” Ini a n y  evehf, "iTf 
a c u s t o m e r  d e s i r e s  t o  use o r d i n a r y  care"“ade q u a t e  p r o t e c t i o n
is a f f o r d e d  so t h a t  t h e r e  w o u l d  s e e m  to be l ittle o r  no d a n g e r
to his eyes f r o m  t he use o f  glasses f u r n i s h e d  at a n  a d v e r t i s e d  
price. Indeed, the c u s t o m e r  m a y  benefit ther ef r o m .

A l l o wing a license e t o  e n g a g e  i n  compet i t i v e  p r a c t i c e s  i n c l u d i n g  a d­
vertising does not r e l i e v e  the license e of his o b l i g a t i o n s  to p r a c t i c e  
h is occupa t i o n  b o t h  e t h i c a l l y  a n d  competently. These are s t a t u t o r i l y  
m a n d a t e d  o b l i g a t i o n s ;  f a i l u r e  to fulfill t h e m  m a k e s  the l i c e n s e e  
in violation o f  the law a n d  b o t h  civil and c r i m i n a l  r e m e d i e s  are 

available. I

The argument that t h e  u n w a r y  w i l l  fall prey to the u n s c r u p u l o u s  has 
little merit, h o w ever, r e c o g n i z i n g  some validity, it is s t i l l  n e c e s s a r y  
to w e i g h  the costs. If It can b e  shown that the s o c i a l  b e n e f i t s  to 
be gained out w e i g h  the s o c i e t a l  costs, this f o r m  o f  g o v e r n m e n t a l  i n­
terference can be justified.

S ocietal Costs o f  A n t i - C o m p e t i t i v e  R e g u l a t ion; a p o o r l y  i n f o r m e d  public.

A d v e r t i s i n g  has b e e n  p r o v e n  m a n y  times o v e r  to be an e x t r e m o l y  e f f e c t i v e  
means of d e s s i m a t i n g  i n f o r m a t i o n  on a b r o a d  scale. Very fe w p e o p l e  are 
unaware o f  the t e r m  "biod e g r a d a b l e . "  Why? Because n o t  t o o  m a n y  y e a r s  
ago, reports o f  studies w o r e  p u b l i s h e d  w h i c h  c l e a r l y  s h o w e d  t h a t  n o n -  
b iodeg r a d a b l e  p r o d u c t s  w e r e  c r e a t i n g  mo numental w a t e r  p o l l u t i o n  p r o­
blems. R e s p o n d i n g  t o  c r i t i c a l  onsl au g h t s  f r o m  e n v i r o n m e n t a l i s t s ,
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m a n u f a c t u r e r s  g e a r e d  up t o  p r o d u c e  b i o d e g r a d a b l e  p r o d u c t s  a n d  f l o o d e d  
t h e  a d v e r t i s i n g  m e d i a  w i t h  c o p y  e x p l a i n i n g  its s u p e riority. The 
m a n u f a c t u r e r s  o b j e c t i v e  w a s  to s e l l  t h e i r  p r o duct , and in d o i n g  so 
c a u s e d  two b e n e f i c i a l  s i d e - e f f e c t s ;  a n  i m p r o v e d  p r o d u c t  a n d  i m p r o v e d  
p u b l i c  aware ness o f  w a t e r  p o l l u t a n t  factors. H a d  t h e s e  m a n u f a c t u r e r s  
b e e n  p r e v e n t e d  f r o m  a d v e r t i s i n g ,  the c o n s u m e r  w o u l d  h a v e  b e e n  f o r c e d
in t o  u n e c o n o m i c a l l y  f e a s i b l e  m e t h o d s  o f  p r o d u c t  search.

T h i s  m a y  not be t o o  d i f i c u l t  w h e n  d e t e r m i n i n g  w h i c h  s o a p  t o  buy. The
c o n s u m e r  c a n  always r e a d  the l a b e l  a n d  i f  the i n g r e d i e n t s  a r e  listed,
a n d  i f  the c o n s u m e r  k n o w s  b i o d e g r a d a b l e  is s u p e r i o r  to n o n - b i o d e g r a d a b l e 5 
a n d  i f  the c o n s u m e r  k n o w s  h o w  t o  t e l l  the d i f f e r e n c e ,  h e  can m a k e  an 
i n f o r m e d  choice fi-om t h e  p r o d u c t s  a v a i l a b l e  t o  h i m  on t h e  s u p e r m a r k e t ' s  
shelf.

But o n  w h a t  basis does h e  d e t e r m i n e  w h i c h  a t t o r n e y  t o  e n g a g e  to a s s i s t  
h i m  w i t h  the d i s t r i b u t i o n  o f  h i s  p o s s e s s i o n s ?  H o w  does he f i n d  out 
t h a t  the  identical p r e s c r i p t i o n  d r u g  is a v a i l a b l e  f r o m  X Y Z  P h a r m a c y  
a t  o n e  h a l f  the p r i c e  o f  ABC? It is a r g u e d  that a d v e r t i s i n g  a s p e c i a l t y  
o r  p u b l i s h i n g  fee s t r u c t u r e s  w i l l  n o t  a s s u r e  i n f o r m e d  d e c i s i o n s  o n  the 

- p a r t  o f  t h e  buying p u b l i c ,  b e c a u s e  t h a t  is not s u f f i c i e n t  i n f o r m a t i o n  
u p o n  w h i c h  to base a  de cision. It is f u r t h e r  a r g u e d  t h a t  d e c i s i o n s  
b a s e d  o n  this i n f o r m a t i o n  m a y  be ev en less in the best i n t e rests o f  
t he c o n s u m e r  th an d e c i s i o n s  b a s e d  o n  the t o t a l  a b s e n c e  o f  infor mation.

W h a t  is c o n v e n i e n t l y  i g n o r e d  is t h e  fact that w h e n  XYZ q u o t e s  a price 
t h a t  A B C  can't m atch, A B C  w i l l  in a l l  l i k l i h o o d  take a c tion t o  j u s t i f y  
its price. The r e s u l t  is a b e t t e r  i n f o r m e d  consumer. J u s t  as m a n u­
fac tures h a d  to e x p l a i n  the i s sues i n v o l v e d  in ’’bi o d e g r a d a b l e’' in o r d e r  
t o  s h o w  product superiority,  A B C  w i l l  be r e q u i r e d ,  b y  the e f f e c t s  o f  a 
c o m p e t i t i v e  market system, to d e m o n s t r a t e  w h y  it3 h i g h e r  p r i c e  is a 
b e t t e r  buy.

T he a r g u m e n t  that i g n o r a n c e  is a b e t t e r  b a s i 3  f o r  d e c i s i o n - m a k i n g  tha n 
k n o w l e d g e  o f  reason a b l e  a l t e r n a t i v e s  is an a b s u r d i t y  w h o l l y  u n s u p p o r t a b l e  
by any factual evidence.

S o c i e t a l  Costs o f  A n t i - C o m p e t i t i v e  R e g u l a t i o n : i n c r e a s e d  costs to the
consumer.

S e v e r a l  studies w h i c h  e x a m i n e  the d i r e c t  e f f e c t s  of a d v e r t i s i n g  r e­
straints have b e e n  rev iewed. T h e y  are u n a n i m o u s  in c o n c l u d i n g  t h a t  these 
r e s t r a i n t s  always r e s u l t  in h i g h e r  d o l l a r  costs to t h e  consumer. It lias 
b e e n  shown that the cost o f  a s i n g l e  p r e s c r i p t i o n  d r u g  v a r i e s  up t o  
1000% b e t w e e n  p h a r m a c i e s  l o c a t e d  w i t h i n  a f e w  b l o cks o f  e a c h  o t h e r  in 
states w h i c h  prohibit p r e s c r i p t i o n  d r u g  p r i c e  a d v e r t i s i n g .

In a  s p e e c h  d e l i v e r e d  to the 1972 P h a r m a c e u t i c a l  C o n f e r e n c e  o f  the 
N a t i o n a l  A s s o c i a t i o n  o f  Chain Drug Stores, Inc., V i r g i n i a  Knauer,
D i r e c t o r  a n d  Special A s s i s t a n t  t o  t h e  P r e s i d e n t  f o r  C o n s u m e r  A f f a i r s ,  
q u o t e d  a survey c o n d u c t e d  by C o n s u m e r s  U n i o n  w h i c h  f o u n d  the price 
f o r  the same amount o f  o n e  d r u g  ‘r a n g e d  fr om $.79 to $7.45 a n d  for 
a n o t h e r  d r u g  from $1.25 to $11.50. In the p r o s c r i p t i o n  d r u g  industry, 
w h e r e  r e t a i l  3alcs e x c e e d e d  $5 b i l l i o n  in 1978, the e n o r m i t y  o f  the 
a d d i t i o n a l  cost to c o n s u m e r s  is r e a d i l y  apparent. Mrs. K n a u e r  w e n t  on
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t o  say, "One o f  the m o s t  s t r i k i n g  d e n i a l s  o f  the c o n s u m e r’s r i g h t  to 
c h o i c e  and t o  i n f o r m a t i o n  is in the p h a r m a c y  d e p a r t m e n t s  o f  m a n y  of 
o u r  n a t i o n ' s  d r u g  stores. T o o  o ften the c o n s u m e r  c a n n o t  o b t a i n  price 
i n f o r m a t i o n  u n t i l  h i s  p u r c h a s e  is m a d e  and his d o l l a r  is c o m m i t t e d  
to a p a r t i c u l a r  store. It w o u l d  be i n c o n c e i v a b l e  t o  deny the c o n s u m e r  
p r i c e  i n f o r m a t i o n  in a n y  o t h e r  s e c t i o n  o f  a  d r u g  store. W h o  w o u l d  e v e r  
i n s i s t  that the c o n s u m e r  buy s h a m p o o  o r  a s a n d w i c h  vrithout k n o w i n g  
the price? P r i c e  is one o f  t he m o s t  b a s i c  e l e m e n t s  o f  i n f o r m a t i o n  on 
w h i c h  the c o n s u m e r  m a k e s  his b u y i n g  d e c i s i o n . " "

She c o n c l u d e d  h e r  r e m a r k s  by n o t i n g  t h a t  P e n n s y l v a n i a’s a n d  
F l o r i d a’s S u pre me Courts h a v e  i n v a l i d a t e d  d r u g  p r i c e  a d v e r t i s i n g  
bans. Since that t i m e ,  the FTC h a s  p r o p o s e d  a T r a d e  R e g u l a t i o n  
Rule that w o u l d  e n d  p r o h i b i t i o n s  a g a i n s t  a d v e r t i s i n g  p r<as c r i p t i o n  
d r u g  prices.

In its a micus c u r i a e  b r i e f  p r e s e n t e d  in E c k e r d  O p t i c a l  Cen ters, I n c . 
v. F l o r i d a  State Board o f  D i s p e n s i n g  O p t i c i a n s , the FTC m a k e s  the ~ 
f o l l o w i n g  a r g u m e n t :

S t a t u t o r i l y  i m p o s e d  p ri ce a d v e r t i s i n g  p r o h i b i t i o n s  increase 
prices b e c a u s e  the c o n s u m e r  ispnmfceablbec&a c o m p a r e  p rices 
w i t h o u t  i n c u r r i n g  e x c e s s i v e  s e a r c h  c o s t s , t h e r e b y  d e s t r o y i n g  
any i n c e n t i v e  for the s e l l e r  t o  r e d u c e  costs. Indeed, d e­
fendants h e r e  h a v e  c o n c e d e d  t h a t  t h e  s t a t u t o r y  r e s t r i c t i o n s  
in q u e s t i o n  h a v e  h a d  a n d  will c o n t i n u e  to h a v e  the e f f e c t  of 
i n c r e a s i n g  p r i c e s  for c o r r e c t i v e  lenses.

A d d i t i o n a l l y ,  the l a c k  o f  pric e i n f o r m a t i o n  a l s o  causes price 
disper s i o n ,  a  w i d e  v a r i a t i o n  b e t w e e n  the h i g h  a n d  low price 
for the same p r o d u c t  a n d  t h e  a b s e n c e  o f  a n y  c e n t r a l  t e n d e n c y  
of p r i c e s  to c l u s t e r  a r o u n d  an a v e r a g e  price.

P rice c o m p a r i s o n s  b e t w e e n  s tates w h i c h  r e s t r a i n  p rice i n f o r­
mat i o n  and s tate s w h i c h  do not d e m o n s t r a t e  the e f f e c t  of 
a d v e r t i s i n g  r e s t r i c t i o n s  on prices. P r o f e s s o r  Lee B hnham 
o f  W a s h i n g t o n  U n i v e r s i t y  in St» Louis has d o n e  e x t e n s i v e  w o r k  
on the e f fects of price a d v e r t i s i n g  on the p r i c e  o f  p e n s c r i p t i o n  
eyeglasses. In h i s  first a r t i c l e ,  he c o m p a r e d  the prices  o f  
e y e g l a s s e s  in s t a t e s  w i t h  a d v e r t i s i n g  r e s t r i c t i o n s  to those 
in states w i t h o u t  r e s t r i c t i o n s .  In 1953, the y e a r  f o r  w h i c h  he 
o b t a i n e d  his data, a p p r o x i m a t e l y  t h r e e - f o u r t h s  (3A )  o f  the 
states h a d  some sort o f  a d v e r t i s i n g  r e s t r i c t i o n s .  P r o f e s s o r  
B o n h a n  found f o r  e y e g l a s s e s  a l o n e  t h a t  p r i c e s  a p p e a r  t o  be 
25% t o  100% h i g h e r  in s t a t e s  r e s t r i c t i n g  a d v e r t i s i n g .
P r o f e s s o r  B e n h a m  a l s o  t e s t i f i e d  a b o u t  a s u r v e y  he c o n d u c t e d  
in Texas (nonrestrictive) a n d  H e w  M e x i c o  (restrictive).  In­
spite o f  t he a b s e n c e  of d i f f e r e n c e s  in q u a l i t y  a n d  m a n u f a c­
turer's cost, P r o f e s s o r  B e n h a m  f o u n d  the d i f f e r e n c e s  in price 
t o  be p o s i t i v e l y  c o r r e l a t e d  t o  t h e  p r e s e n c e  o r  a b s e n c e  of 
price a d v e r t i s i n g . ..

T h e  a r g um ent h a 3  b e e n  a d v a n c e d  t h a t  the m e a n  p r i c e  o f  e y e­
glasses  in r e s t r i c t i v e  s t a t e s  is h i g h e r  b e c a u s e  a l a r g e r  
p r o p o r t i o n  of i n d i v i d u a l s  in t h o s e  states are r e c e i v i n g  the 
s e r vices o f  o p t o m e t r i s t s  a n d  o p h t h a l m o l o g i s t s  t h a t  are o f  
h i g h e r  q u a l i t y  and, t h e r e f o r e ,  m o r e  expensive. P r o f e s s o r
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Beni an e x a m i n e d  this p o s s i b i l i t y  w h e n  h e  c o m p a r e d  the p rice s 
o f  e y e g l a s s e s  in r e s t r i c t i v e  a n d  n o n r e s t r i c t i v e  states 
a c c o r d i n g  t o  s o u r c e  o f  care. Ke f o u n d  t h a t  f o r  e a c h  source 
( o p h t h a l o m o l o g i s t s , o p t o m e t r i s t s  a n d  c o m m e r c i a l  suppliers) 
prices w e r e  h i g h e r  i n  r e s t r i c t i v e  t h a n  n o n - r e s t r i c t i v e  states. 
T h e r e f o r e  it appe ars t h a t  the l o w e r  p r i c e s  in n o n - r e s t r i c t i v e  
states r e s u l t  f r o m  c o m p e t i t i o n  f o s t e r e d  b y  p r i c e  a d v e r t i s i n g  
r a t h e r  than b y  l o w e r  s t a n dards o f  care.

A d d i t i o n a l l y ,  B e n h a m  i n d i c a t e d  t h a t  p r i c e s  w e r e  d i s p r o p o r t i o n­
atel y  h i g h  f o r  p o o r  people. P e r s o n s  o f  low o r  m o d e r a t e  i n c o m e  
levels in n e e d  o f  v i s u a l  services d i d  n o t  s e c u r e  such s e r vices 
b e cause t h e y  w e r e  d e n i e d  access to p r i c e  i n formation. T h i s  
finding is s u p p o r t e d  by a  1969 P u b l i c  H e a l t h  S e rvice Report.
In 1969 the P u b l i c  H e a l t h  Service (PHS) p u b l i s h e d  a c o m p r e­
hen s i v e  I’epo r t  o n  the c h a r a c t e r i s t i c s  o f  p e r s o n s  l i kely t o  
rece.i /e eye care s e r v i c e s  a n d  t o  p u r c h a s e  e y e g l a s s e s  and c o n t a c t  
lenses. T h e  PHS r e p o r t  f o u n d  that f a m i l y  i n c o m e  h a d  a  b e a r i n g  
on the n u m b e r  o f  p e rs ons w h o  o b t a i n e d  c o r r e c t i v e  lenses. In 
all age cat ego r i e s ,  l o w  i ncome f a m i l i e s  p u r c h a s e d  f e w e r  e y e g l a s s e s  
o r  c o ntact  lenses d e s p i t e  the fact t h a t  n o  e v i d e n c e  e x i s t s  to 
show that the n e e d  f o r  v i s i o n  c o r r e c t i o n  was smaller. This 
f i n d i n g  d e m o n s t r a t e s  the e n o r m o u s  d e m a n d  f o r  c o r r e c t i v e  lenses 
in the U.S. m a r k e t  today. It a l s o  i n d i c a t e s  t h a t  c e rtain groups 
in the p o p u l a t i o n  h a v e  g r e a t e r  d e m a n d s  f o r  v i s i o n  i m p r o v e m e n t  
and lack the f i n a n c i a l  r e s o u r c e s  to p u r c h a s e  the services 
required.

Finally, in e s t i m a t i n g  co sts o f  s tate r e s t r i c t i o n s , o n e  m u s t  
c o n s i d e r  the fact t h a t  h i g h e r  p ric es m a y  d i s c o u r a g e  co nsum p t i o n .  
P r o f e s s o r  B e n h a m  f c u n d  that the h i g h e r  p r i c e s  in the r e s t r i c t i v e  
states r e s u l t e d  in a g r a d u a l  d r o p  in the n u m b e r  o f  e y e g l a s s e s  
purchased. This  i n h i b i t i o n  on t h e  p u r c h a s e  o f  a n e c e s s a r y  
c o m m o d i t y  can be v i e w e d  as a s o c i e t a l  cost.

C u r r e n t  Trends: the Federal T rade C o m m i s s i o n ' s  role in a n t i­
co m p e t i t i v e  r e g u l a t i o n  o f  commerce.

In J a n u a r y  1975, P u b l i c  Law 93-637 was enact e d .  S h o r t - t i t l e d  the 
" M a g nuson-Moss W a r r a n t y - F e d e r a l  T rade C o m m i s s i o n  I m p r o v e m e n t  A c t ,” 
it strikes out the p h r a s e  "in c o m m e r c e” w h e r e v e r  it appears in S e c t i o n  
5, subsections  (a) a n d  (b) o f  S e ctio n 6, a n d  S e c t i o n  12. In Section 
5, the phrase "in o r  a f f e c t i n g  c o m m e r c e” is s u b s t i t u t e d  for the old 
l anguage; s u b s e c t i o n s  (a) and (b) o f  S e c t i o n  6 n o w  r e a d  "in o r  w h o s e  
b u s i n e s s  a f f e c t s  c o m m e r c e " , a n d  S e c t i o n  12 is o r e w o r d e d  in s u b s e c t i o n  
(a) as "in o r  h a v i n g  an e f f e c t  up on c o m m e r c e "  a n d  i n  s u b s e c t i o n  (b) as 
"in o r  a f f e c t i n g  c o m m e r c e”.

T h e  A u g u s t  7, 1975, Wall Street J o u r n al q u o t e d  F T C  lawy ers as s a y i n g  
that these changes p e r m i t  FTC r e g u l a t i o n  o f  e v e n  th e small e s t  p h a r macy, 
o p t i c a l  s h o p  o r  law office. R e g a r d l e s s  o f  the u l t i m a t e  court decisions,  
it is o b vious that t h e s e  small c h a n g e s  in p h r a s e  s t r u c t u r e  w i l l  play 
a n  enormous role in b r o a d e n i n g  the F T C’s a u t h o r i t y  t o  o v e r t u r n  state 
actions.
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T h e i r  assault  on a n t i - c o m p e t i t i v e  r e s t r i c t i o n s  is two-fold. First 
t h e  FTC is p r o p o s i n g  and a d o p t i n g  n e w  r u l e s  c o n c e r n i n g  b u s i ness 
p r a c t i c e s  at a n  i n c r e a s i n g  rate. R u l e s  c o n c e r n i n g  t h e  f u n e r a l  i n­
du s t r y  and r e t a i l  p r e s c r i p t i o n  d r u g  sales h a v e  a l r e a d y  b e e n  p r o p o s e d  
a n d  t e s t i m o n y  presented. In t h e  h o p p e r  is a r u l e  t h a t  w o u l d  p r e - e m p t  
s t a t e  laws a n d  p r o f e s s i o n a l  c o d e s  o f  e t h i c s  tha t p r o h i b i t  t h e  a d v e r­
t i s i n g  o f  r e t a i l  p r i c e s  o f  e y eglasse s.

S e c o n d  t h e  F T C  is e n t e r i n g  the j u d i c i a l  a r e n a  b y  f i l i n g  a c tions on 
its o w n  a n d  b y  i n t e r v e n i n g  in j u d i c i a l  p r o c e e d i n g s  as an amicus curiae. 
D e c e m b e r  22, 1975, t h e  F T C  fi led a c o m p l a i n t  n a m i n g  the C o n n e c t i c u t  
S t a t e  M e d i c a l  Soc iety, t h e  N e w  H aven, C o n n e c t i c u t  C ou nty M e d i c a l  
A s s o c i a t i o n  a n d  the A m e r i c a n  M e d i c a l  A s s o c i a t i o n  as defendants. FTC 
o f f i c i a l s  c l a i m  t h a t  the A M A  i l l e g a l l y  p r o h i b i t s  its 170,000 m e m b e r s  
f r o m  a d v e r t i s i n g  t h e i r  s e r v ices, q u a l i f i c a t i o n s  a n d  p rice s a n d  t h a t  
t h e  C o n n e c t i c u t  g r o u p s  were n a m e d  as r e p r e s e n t a t i v e s  o f  all state a n d  
l o c a l  groups t h a t  use the A M A  code o f  ethics.

A s  amicus c u riae, t h e  FTC s t a f f  h a s  f i l e d  b r i e f s  in various a c t i o n s  
b r o u g h t  b y  i n d i v i d u a l s ,  c o n s u m e r  g roups a n d  sta te a g e n c i e s  s u c h  as 
t h o s e  q uo ted earlier.

C u r r e n t  T r e n d s ; the J u s t i c e  D e p a r t m e n t ' s  r o l e  in a n t i - c o m p e t i t i v e  
regulation.

T h e  J u s t i c e  D e p a r t m e n t ' s  a n t i - t r u s t  l a wyers are w a g i n g  t h e i r  own 
corapaign on a n t i - c o m p e t i t i v e  p r i c i n g  structure s. A l r e a d y  o n  r e c o r d  
are consent a g r e e m e n t s  or c o u r t  d e c i s i o n s  t h a t  e r a s e  the p r o h i b i t i o n s  
on c o m p e t i t i v e  b i d d i n g  f r o m  the codes o f  e t h i c a l  c o n d u c t  o f  the 
A m e r i c a n  S o c i e t y  o f  P r o f e s s i o n a l  E n g i n e e r s ,  t h e  .American I n s t i t u t e  o f  
A r c h i t e c t s  a n d  the A m e r i c a n  I n s t i t u t e  o f  C e r t i f i e d  P u b l i c  A c c o u n t a n t s .  
A c c o r d i n g  t o  the W a l l  Street J o u r n a l , A u g u s t  7, 1975, D e p a r t m e n t  
o f f i c i a l s  are n o w  s u g g e s t i n g  t h a t  p r o h i b i t i o n s  on a d v e r t i s i n g  the p rice 
o f  p r o f e s s i o n a l  services b e  s t r u c k  down. Bruce B. W i l s o n  w h o  the J o u m a ]  
c h a r a c t e r i z e s  as b e i n g  "the D e p a r t m e n t ' s  No. 2 a n t i - t r u s t  s t r a t i g i s t "  
is q u o t e d  as s t a t i n g  t o  a j oint m e e t i n g  o f  t h e  I d a h o  State B a r  and 
t he A l a s k a  Bar A s s o c i a t i o n  that:

"The a b i l i t y . . . i n d e pendently to p r i c e  l a w y e r ' s  s e r vices  is of 
little v alu e t o  e i t h e r  the l a w y e r  o r  the c o n s u m e r  o f  l e g a l  
services i f  there  is n o  w a y  f o r  d i f f e r e n t  p r i c e s  t o  be c o m m u n i­
cated f r o m  the f o r m e r  to t h e  l a t t e r .”

On N o v e m b e r  2*4, 1975, the A n t i t r u s t  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  
J u s t i c e  filed a civ.il a n t i t r u s t  suit a g a i n s t  the A m e r i c a n  P h a r m a­
ceu t i c a l  A s s o c i a t i o n  and M i c h i g a n  State P h a r m a c e u t i c a l  A s s o c i a t i o n  
in U.S. D i s t r i c t  Court. In the n e w s  r e l e a s e  made t h a t  day,
A s s i s t a n t  A t t o r n e y  G e n e r a l  T homas  E. K a upor,  in c h a r g e  o f  t h e  A n t i­
tr u s t  Division, said this was t h e  first a n t i t r u s t  suit fnled by the 
f e d e r a l  g o v e r n m e n t  c h a l l e n g i n g  a d v e r t i s i n g  r e s t r i c t i o n s  a d o p t e d  by 
a n a t i o n a l  ass ociation.

The s u i t  a l l e g e d  that -the t w o  p h a r m a c e u t i c a l  a s s o c i a t i o n s  and 
t h e i r  m e m b e r s  h a d  c o n s p i r e d  to p r o h i b i t  a d v e r t i s i n g  o f  p r e­
scri ption d rugs b y  a d o p t i n g ,  p u b l i s h i n g  and d i s t r i b u t i n g  a 
code o f  e t h i c s  c o n t a i n i n g  a  p r o v i s i o n  w h i c h  p r o h i b i t e d  p h a r m­
acist m e m b e r s  o f  b o t h  a s s o c i a t i o n s  f r o m  a d v e r t i s i n g  the r e t a i l
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The suit c h a r g e d  t h a t  as a r e s u l t  o f  t h e  c o n s p i r a c y ,  p r i c e  
c o m p e t i t i o n  a m o n g  p h a r m a c i s t  m e m b e r s  o f  t h e  a s s o c i a t i o n s  h a d  
b e e n  s u p p r e s s e d  a n d  e l i m i n a t e d ,  a n d  t h a t  p u r c h a s e r s  o f  p r e s c r i p­
tion  d r u g s  h a v e  b e e n  d e p r i v e d  o f  t h e  b e n e f i t s  o f  free a n d  o p e n  
c o m p e t i t i o n  in t h e  a d v e r t i s i n g  a n d  s a l e  o f  p r e s c r i p t i o n  drugs.

T h e  c o m p l a i n t  a s k e d  t h a t  t h e  c o u r t  o r d e r  t h e  d e f e n d a n t s  be r e­
qui r e d  t o  c a n c e l  all pri ce a d v e r t i s i n g  p r o h i b i t i o n s  f r o m  t h e i r  
codes o f  ethics. The  c o m p l a i n t  f u r t h e r  r e q u e s t e d  that t h e  d e­
fen dant b e  o r d e r e d  t o  c a n c e l  a n y  rule, b y - l a w ,  r e s o l u t i o n ,  o r  
s t a t e m e n t  o f  p o l i c y  o f  e i t h e r  a s s o c i a t i o n  w h i c h  has as its 
p u r p o s e  o r  e f f e c t  the s u p p r e s s i o n  o f  p r i c e  c o m p e t i t i o n  a m o n g  
m e m b e r  p h a r m a c i s t s  o f  e i t h e r  a s s o c i a t i o n .

A d d i t i o n a l l y ,  t h e  J u s t i c e  D e p a r t m e n t  h a s  r e c e n t l y  f i l e d  antit r u s t  
s u i t s  w h i c h  a r e  d e s i g n e d  t o  e l i m i n a t e  p r i c e - f i x i n g  in the r e a l  e s t a t e  
a n d  v e t e r i n a r y  m e d i c i n e  indust r i e s ,  a c c o r d i n g  t o  a D e c e m b e r  29, 1975 
W a l l  S t reet J o u r n a l  article.

C u r r e n t  T r e n d s : the c o u r t s’ v i e w  a n t i - c o m p e t i t i v e  regulation.

"State a c t i o n "  o f  an a n t i - c o m p e t i t i v e  n a t u r e  can be e x empt f r o m  
the S h erman Act. T h e  s tron g e s t  a r g u m e n t s  f o r
e x e m p t i o n  h a v e  b e e n  b a s e d  on the S u p reme C o u r t ' s  d e c i s i o n  in P a r k e r  
v . Brown 317 U.S. 341 (1943). T h i s  is a d e c i s i o n  w h i c h  has b e e n  severely 
c r i t i z e d  a n d  t h e  l a n d m a r k  d e c i s i o n  in G o l d f a r b  v. V i r g i n i a  State Bar 
h a s  s e r v e d  t o  n a r r o w  the scope o f  the P a r k e r  decision. In 
Parker, a  C a l i f o r n i a  r a i s i n  p r o d u c e r  a n d  p a c k e r  c h a l l e n g e d  on a n t i­
tru s t  g r o u n d s  the p r o r a t e  r e g u l a t i o n s  o f  a  s t a t e  b o a r d  e s t a b l i s h e d  
and o p e r a t i n g  u n d e r  t h e  C a l i f o r n i a  A g r i c u l t u r a l  P r o r a t e  Act. Th,<- 
S u p r e m e  C o u r t  h e „ d  t h e  p r o r a t e  p r o g r a m s  p e r m i s s i b l e  t h r o u g h  "state 
a c t i o n , "  e v e n  if the programs w o u l d  h a v e  v i o l a t e d  a n t i t r u s t  laws h a d  
t h e y  b e e n  a d o p t e d  b y  p r i v a t e  indiv iduals.

In G o l d f a r b , t h e  U.S. Supreme C o u r t  h a s  d e c ide d:

R e s p o n d e n t s  a c t i v i t i e s  are not e x e m p t  f r o m  t h e  S h e r m a n  A c t  as 
"state a c t i o n "  w i t h i n  the m e a n i n g  o f  P a r k e r  V . B r o w n , supra.
N e i t h e r  t h e  V i r g i n i a  S u p re me C ourt n o r  a n y  V i r g i n i a  statute 
r e q u i r e d  s u c h  activi t i e s ,  a n d  a l t h o u g h  the State B a r  h a s  the 
p o w e r  to i s s u e  e t h i c a l  o p i n i o n s , it d o e s  not a p p e a r  that the 
Su preme C o u r t  a p p r o v e s  them. It is n o t  e n o u g h  th at the a n t i­
co m p e t i t i v e  c o n d u c t  is "promp ted" by s t a t e  action; to be e x­
empt, s u c h  c o n d u c t  m u s t  be c o m p e l l e d  b y  d i r e c t i o n  o f  the State 
a c t i n g  as sovereign.

E v e n  u n d e r  t h e s e  c i r c u m s t a n c e s , the e x e m p t i o n  f r o m  the S h erman Act 
m a y  not e x c e e d  t h a t  n e c e s s a r y  t o  a c h i e v e  a l e g i t i m a t e  state purpose 
w h e n  there  is n o  les s r e s t r i c t i v e  a l t e r n a t i v e  available.

S e v e r a l  l o w e r  c o u r t s  h a v e  a d d r e s s e d  t h e  s p e c i f i c  issue o f  price 
a d v e r t i s i n g  p r o h i b i t i o n s .

p ri ce s o f  p r e s c r i p t i o n  drugs.



J a y  S. H a m m o n d - 10 - J a n u a r y  G, 1 9 7G

In its d e c i s i o n  in S t a d n i k  v. S h ell's City, I n c . , t h e  F l o r i d a  S u p reme 
C o u r t  stated:

Th e  rule p r o c e e d s  o n  th e n o t i o n  t h a t  t h e  a d v e r t i s e m e n t  of a 
p r e s c r i p t i o n  d r u g  w i l l  s u b j e c t  p h y s i c i a n s  t o  some  sort o f  i r­
res i s t i b l e  p r e s s u r e s  t h a t  w i l l  f o r c e  t h e m  t o  p r e s c r i b e  drugs f o r  
t h e i r  p a t i e n t s  simply o n  t h e  b a s i s  o f  p a t i e n t  d e m a n d  and w i t h o u t  
r e g a r d  to the p h y s i c a l  w e l l - b e i n g  o f  t h e  patient. This c o n c e p t  
d i s r e g a r d s  c o m p l e t e l y  the p r o f e s s i o n a l  a n d  e t hical i n t e g r i t y  of 
the m e d i c a l  p r o f e s s i o n  in p r e s c r i b i n g  r e m e d i e s  f o r  patients. 
F u r t h e r m o r e ,  it a c t u a l l y  s u g g e s t s  t h e  p r o b a b i l i t y  o f  u n e t h i c a l  
conduct. In a c t u a l i t y ,  t h e  r u l e  h a s  m o r e  r e s e m b l a n c e  to an 
e c o n o m i c  r e g u l a t i o n  p r o h i b i t i n g  p r i c e  c o m p e t i t i o n  in the 
p r e s c r i p t i o n  d r u g  b u s i n e s s  t h a n  it d o e s  t o  a  regiTiation g u a r d i n g  
t h e  p u b l i c  h e a l t h . .".There is s i m p l y  n o  r e a s o n a b l e  j u s t i f i c a t i o n  
F o r  s u c h  an i n t r u s i o n  on p r i v a t e  r i g h t s  w h e n  the r e gulation 
is so c o m p l e t e l y  l a c k i n g  in p u b l i c  b e n e f i t " .

It h a s  b e e n  a r g u e d  t h a t  t h e r e  is a  " l e a r n e d  p r o f e s s i o n "  e x e m p t i o n  
f r o m  a n t i t r u s t  r e g u l a t i o n  w h i c h  w o u l d  p l a c e  the is sue of p r o f e s s i o n a l  
o r  s tate r e s t r i c t i o n s  on a d v e r t i s i n g  b y  p r o f e s s i o n a l s  outside the 
s p h e r e  o f  t h e  S h er man Act. In a c t u a l i t y  t h e r e  is not. In G o l d f a r b , 
t he U.S. Supreme Cou rt s p e c i f i c a l l y  a d d r e s s e d  the "learne d p r o fession" 
i s s u e  a n d  in its d e c i s i o n  stated:

T he n a t u r e  o f  an occupation!, s t a n d i n g  a l o n e ,  doea not p r ovide 
s a n c t u a r y  f r o m  t h e  S h e r m a n  A c t , A s s o c i a t e d  Press v. U n i t e d  
S t a t e s , 326 U.S. 1, 7 (19U5), n o r  is t K 7  p u b l i c  service 
a spect o f  p r o f e s s i o n a l  p r a c t i c e  c o n t r o l l i n g  in d e t e r m i n i n g  
w h e t h e r  sec. 1 i n c l u d e s  p r o f e s s i o n s .  U n i t e d  States v. N a t ion al 
A s s o c i a t i o n  o f  R e a l  E s t a t e  B o a r d s , 3 u p r a , 339 U.S.” at 489.
C o n g ress i n t e n d e d  t o  s t rik e as b r o a d l y  as it c ou ld in Section 
1 o f  the Sher man Act, a n d  t o  r e a d  i n t o  it so w i d a  an e x e m p t i o n  
as that u r g e d  on us w o u l d  be at odds w i t h  t h a t  purpose.

I n t e r p r e t i n g  the S h e r m a n  Act, * h e  c o u r t s  h a v e  c l e a r l y  e s t a b l i s h e d  that 
p r i c e - f i x i n g  and o t h e r  p r i c i n g  r e s t r a i n t s  are. p e r  se violations of the 
S h erm an Act. The S u preme  Court h e l d  t h a t  tiny c o n d u c t  w h i c h  "tampers 
w i t h  p r i c e  str uct u r e s "  is p r i c e  f i x i n g  in U n i t e d  States  v. S o c o n y - V a c u u m  
O i l  C o m p a n y . A n d  in U n i t e d  States v. C o n t a i n e r ' C o r p o r a t i o n  of A m e r i c a , 
the Court e s t a b l i s h e d  that it w a s  n o t  n e c e s s a r y  t o  s h o w  that the a l l e g e d  
a c t i v i t y  a c t u a l l y  p e g g e d  p r i c e s  at a p a r t i c u l a r  level. It is o n l y  
n e c e s s a r y  to show that it i n t e r f e r e d  w i t h  the s e t t i n g  of price b y  
free m a r k e t  forces. It is o b v i o u s  t h a t  s e v e r e l y  r e s t r i c t i n g  o r  p r o­
h i b i t i n g  a d v e r t i s i n g  i n t e r f e r e s  w i t h  free m a r k e t  forces.

C u r r e n t  T r e n d s : b a r  assoc i a t i o n s .

A t t o r n e y s  h a v e  long b e e n  s u b j e c t e d  t o  one o f  t h e  m o s t  r e s t r i c t i v e  
a d v e r t i s i n g  proh ibitions. T h e y  are c o m m o n l y  not e v e n  a l l owed to s h o w  
a s p e c i a l t y  prac tice, n o r  m a y  t h e y  p u b l i s h  n o t i c e  o f  t h e  o p e n i n g  o r  
c l o s i n g  o f  law offices as m o s t  o t h e r  p r o f e s s i o n a l  gr oups m a y  do.
R e c e n t l y  the A m e r c i a n  B a r  A s s o c i a t i o n’s S t a n d i n g  Com mittee o n  Ethics 
a nd R e s p o n s i b i l i t y  s u b m i t t e d  a p r o p o s a l  f o r  e a s i n g  a d v e r t i s i n g  
r estrictions.
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A c c o r d i n g  t o  the D e c e m b e r  6, 1975 W a l l  S t r e e t  J o u r n a l , this '"proposal 
w o u l d  a l l o w  lawy ers a n d  l a w  firms t o  p l a c e  c e r t a i n  a d v e r t i s e m e n t s  in 
n e w s p a p e r s  a n d  on r a d i o  a n d  t e l e v i s i o n . "  It w o u l d  also a l l o w  l a w y e r s  
t o  s tate g e n e r a l  c o n s u l t a t i o n  fees. "The C a l i f o r n i a  state b a r  has 
g i v e n  t e n t a t i v e  a p p r o v a l  t o  a  p i l o t  p r o g r a m  t h a t  w o u l d  p ermit l i m i t e d  
di s p l a y  ads b y  i n d i v i d u a l  l a w y e r s  in t h e  y e l l o w  p a g e s  o f  t h e  t e l e­
pho n e  d irectory , a n d  p e r h a p s  t h e  i n c l u s i o n  o f  some fee i n f o r m a t i o n  
b y  l e g a l  direct ories".

T h e  A n c h o r a g e  Times in a  D e c e m b e r  10, 1975 a r t i c l e  c o n c e r n i n g  t h e  
A B A  p r o p o s a l  has this t o  say:

The p r o p o s a l  was p r o m p t e d ,  in p a r t ,  b e c a u s e  m a n y  c o n s u m e r  g r o u p s  
t h i n k  legal costs w o u l d  go d o w n  i f  l a w yers h a d  to s ubmit t o  the 
marketplace.

It w a s  a l s o  p r o m p t e d  b e c a u s e  o f  l e g a l  cases p e n d i n g  in W i s c o n s i n ,  
C alif ornia, V i r g i n i a  a n d  N e w  Y o r k  a c c u s i n g  the A B A  o f  v i o l a t i n g
t h e  S h e r m a n  A n t i t r u s t  A c t  a n d  t h e  1st a nd lUfch A m e n d m e n t s  b e c a u s e
o f  the ban (on a dver t i s i n g ) .  1

C u r r e n t  T r e n d s 1. the First A m e n d m e n t  r i g h t  o f  free speech.

R e s t r i c t i o n s  on a d v e r t i s i n g  o r  c o m p e t i t i v e  b i d d i n g  h a v e  g e n e r a l l y  
be e n  c h a l l e n g e d  u n d e r  a n t i t r u s t  laws o r  the lMth a m e n d m e n t  c l a u s e s  
c o n c e r n i n g  due process and e q u a l  p r o t e c t i o n  o f  the law. In an u n u s u a l  
a n d  s u rely land m a r k  d e c i sion, h o w e v e r ,  a  c o n s u m e r  group w o n  a state 
c ourt r u l i n g  o v e r t u r n i n g  a V i r g i n i a  l a w  a g a i n s t  drug price a d v e r t i s i n g  
o n  the grounds that the l a w  v i o l a t e d  t h e i r  F i r s t  A m e n d m e n t  rights.
T h e  U.S. S u preme Court h as a g r e e d  to h e a r  the case on appeal. E s s e n t i a l  
t h e  l o w e r  c o u r t  r u l e d  that c o n s u m e r s  h a v e  a  f u n d a m e n t a l  r ight to r e c e i v e  
d r u g  price i n f o r m a t i o n  a n d  th at t h e  r e l e v a n t  s e ction o f  V i r g i n i a’s 
Code w a s  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  o f  the consumers First A m e n d­
me n t  rights a n d  e n j o i n e d  its e n f o r c e m e n t .

Th e  Supreme Court's d e c i s i o n  w i l l  b e  o f  p a r t i c u l a r  i m p o r t a n c e  si nce 
t h i s  is the first such case i n v o l v i n g  First A m e n d m e n t  rights. The 
C o u r t  uses a  t w o - p a r t  t e s t  to d e t e r m i n e  if a statute is to be u p h e l d  
w h e n  First A m e n d m e n t  right3 are i n v o l v e d  find this  s c r u t i n y  is far m o r e  
st r i n g e n t  t h a n  those i n v o l v e d  in o t h e r  c o n s t i t u t i o n a l  issues. F irst, 
the State m u s t  sho w t h a t  it h a s  a c o m p e l l i n g  i n t erest in a c h i e v i n g  some 
l e g i t i m a t e  e n d  s o ught to b e  advancecf b y  "the statute. “ Secondly, the 
state m u s t  s h o w  that the s t a t u t e  is d r a w n  as n a r r o w l y  as p o s s i b l e  and 
t h a t  n o  les3 r e s t r i c t i v e  means of r e g u l a t i o n  w i l l  suffice.

If the S u p r e m e  Court u p h o l d s  t h e  l o w e r  c o u r t ' s  d e c i s i o n ,  it w i l l  h a v e  
a b r o a d  impact on l i c e n s i n g  a g e n c i e s  a n d  p r o f e s s i o n a l  ass oci a t i o n s  
w h i c h  r e s tri ct advertising.

Cu r r e n t  T r e n d s : What do A l a s k a n  m e m b e r s  of c e r t a i n  p r o f e s s i o n a l
g r o u p s  s a y 1?

The D e p a r t m e n t  w r o t e  t o  n i n e t e e n  s e l e c t  m e m b e r s  o f  various p r o­
fes s i o n a l  a s s o c i a t i o n s  a n d  agencies. A n  i n - d c p t h  survey was not 
c o n d u c t e d  n o r  w a s  a r a n d o m  s a m p l i n g  o f  the o c c u p a t i o n a l  groups 
attempted. T h e  i n q u i r i e s  w e r e  d i r e c t e d  to the c h a i r m a n  o r  p r e s­
ident o f  the a g e n c y  o r  a s s o c i a t i o n ,  on the a s s u m p t i o n  that these
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i n d i v i d u a l s  w o u l d  be aware o f  t h e i r  coll eagues* opi nions. It 
was a s s u m e d  th at w h i l e  this w o u l d  not r e s u l t  in a c o n s e n s u s  of 
opinion, i t  w o u l d  r e p r e s e n t  the m a j o r i t y  interest.

A  c o p y  o f  the p r o p o s e d  draft was e n c l o s e d  w i t h  the letter. The 
i n d i v i d u a l s  w e r e  a d v i s e d  that the D e p a r t m e n t  w o u l d  c a l l  t h e m  for 
v e r b a l  c o m m e n t  a n d  that w r i t t e n  c o m m e n t s  w o u l d  be appreciated.
E i g h t  w r i t t e n  r e p l i e s  h a v e  b e e n  received; s i x  from p e rsons c o n­
t a c t e d  and t w o  u n solicited, b o t h  dentists. T e l e p h o n e  c o n t a c t  has 
b e e n  m a d e  w i t h  six o f  those remaining.

T h e  r e s p o n s e  h a s  been, as p r e d i c t e d  g e n e r a l l y  negative. The most 
f r e q u e n t l y  p r e s e n t e d  argum ent has b e e n  t h a t  the q u a l i t y  o f  s e r vice 
w i l l  d e t e r i o r a t e ,  w h i c h  was e x a m i n e d  e a r l i e r  in thi s paper. It 
w a s  n o t e d  b y  one p erson that there does not a p p e a r  t o  be any 
im p e t u s  f r o m  w i t h i n  the p r o f e s s i o n  f o r  el:.minating o r  r e l a x i n g  the 
r e s t r i c t i o n s  on a d v e r t i s i n g  w i t h  the c o n c l u s i o n  that the status 
q u o  is a d e q u a t e l y  s e r v i n g  the p r o f e s s i o n a l  community.

A n o t h e r  i n d i v i d u a l  c o m m e n t e d  that the r e s t r i c t i o n s  on a d v e r t i s i n g  
w e r e  a n  e f f e c t i v e  means o f  p o l i c i n g  the industry. T h e  r e a s o n i n g  
b e i n g  that s i n c e  client referrals  are by w o r d - o f - m o u t h  only, the 
less c o m p e t e n t  are soon w e e d e d  out.

T h i s  is e s s e n t i a l l y  the a r g u m e n t  w h i c h  w a s  e x a m i n e d  u n d e r  the s u b­
hea d i n g ,  a d v e r t i s i n g  allows the u n s c r u p u l o u s  to e a s i l y  deceive the 
u n w a r y  consumer.

A  B a r  A s s o c i a t i o n  repres e n t a t i v e  i n d i c a t e d  that the B a r  x*ill make 
w r i t t e n  c o m m e n t s  w h i c h  w i l l  p r o b a b l y  be c a u t i o u s l y  a p p r o v i n g ,  at 
least in concept. It appeared that its m e m b e r s h i p  is a l r e a d y  
c o n s i d e r i n g  r e l a x i n g  a d v e r t i s i n g  p r o h i b i t i o n s ,  but is not r e a d y  to 
e n d o r s e  o r  a p p r o v e  an "all o r  n o t h i n g  p r o p o s a l . "  The B o a r d  of 
G o v e r n o r s  w i l l  p r e p a r e  its comments w h e n  it meets l a t e r  this month.

A  s i m i l a r  r e s p o n s e  was made b y  a r e p r e s e n t a t i v e  o f  the Board of 
R e g i s t r a t i o n  f o r  Archit e c t s ,  Engi neers a n d  L a n d  Surveyors. He 
c a u t i o n e d  th at his remarks were his own o p i n i o n  a n d  t h a t  the 
B o a r d  w o u l d  r e v i e w  the proposal at its F e b r u a r y  m e e t i n g  and adopt 
a position.. He i n d i c a t e d  that ho p e r s o n a l l y  b e l i e v e d  the current 
s t a t u s  is a d e qua te but that f e deral a c t i o n  m a y  h a v e  less desirable 
i s s u i t s  than t i m e l y  state action.

C o n c l u s i o n

C o n s u m e r  i n t e rests are b e i n g  i n c r e a s i n g l y  recogni zed. N a t i o n a l l y  
t h e r e  is a  s t r o n g  curr ent t r e n d  t o w a r d  r e d u c i n g  o r  e l i m i n a t i n g  
b u s i n e s s  r e g u l a t i o n  w h i c h  cannot be p r e c i s e l y  and s o u ndly justified.
T h e  f e d e r a l  g o v e r n m e n t  has c l early i n d i c a t e d  that in those instanc es 
w h e r e  the s t a t e s  fail to initiate n e e d e d  r e g u l a t o r y  reform, it w i l l  
s t e p  in a n d  do so. Alask a ' s  consume rs are n o  less h a r m e d  than consume rs 
in o t h e r  states by unnecessary, i n f l a t i o n a r y  g o v e r n m e n t a l  i n t e r­
ference in free e c o n o m i c  enterprise.



The issue o f  a d v e r t i s i n g  by p r o f e s s i o n a l s  is o n e  w h i c h  s h o u l d  be 
ad d r e s s e d  in a  p u b l i c  forum. The State has a v e r y  s i g n i f i c a n t  stake 
in b o t h  the s u b s t a n c e  o f  change, a nd in the w a y  it is imple mented.
The p r o p o s e d  b i l l  is n o t  c o n s i d e r e d  to be in "best f i n a l  form". M a n y  
issues are i n v o l v e d  w h i c h  m u s t  be determined. The v e r y  l a n g u a g e  o f  
the b i l l  r e c o g n i z e s  t h i s  in the p h r a s e  "tru thful advert i s i n g " .  Obvio u s l y  
some types o f  a d v e r t i s i n g  a r e  not o n l y  u n d e s i r a b l e  but a l s o  c o n t r a r y  
to  the p u b l i c  good. T h e s e  n e e d  to be d e f i n e d  in the b e s t  i n t e r e s t s  o f  
b o t h  the p r o f e s s i o n a l s  a f f e c t e d  a n d  the c o n s u m i n g  public.
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Introduced: 1/24/79
Referred: Judiciary

IN T HE HOUSE BY PARR

HOUSE BILL NO. 47 

IN T HE L E G I S LATURE OF THE STATE OF ALASKA 

ELEVENTH L E G I S L A T U R E  - FlkST SESSION 

A BILL

For a n  Act entitled: "An Act relating to the sale of alcoholic beverages;

and providing for an effective date."

BE IT ENACTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 04.15.090 is amended to read:

Sec. 04.15.090. PROHIBITION WITH RESPECT TO CERTAIN PERSONS 

[FEMALES] IN CONNECTION WITH THE SALE OF BEVERAGES UPON LICENSED P R E­

MISES. (a) No [FEMALE] p e r s o n  employed in any capacity or for any 

purpose by the holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or by 

the operator or manager thereof may solicit or encourage the purchase of 

any beverage, alcoholic or otherwise, by patrons of the licensed p r e­

mises for consumption by the patrons or by the [FEMALE] person; nor may 

the [FEMALE] p e r s o n  accept a beverage, alcoholic or otherwise, purchased 

by a patron of the establishment.

/ — - (b) No [FEMALE] person, whether an employee\or p a t r o y o f  a li-

' censed beverage dispensary establishment, club, roadhouse, restaurant, 

or common carrier dispensary may^ r e m a i n ^ a b o u t  the p r e m ises of the 

establishment and solicit any beverage, alcoholic or otherwise, from a 

p a t r o n  of the establishment, whether the beverage is for himself [HER­

SELF], the patron, or another.

(c.) No holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or an 

operator or manager thereof m a y  permit a [FEMALE] p e r s o n  employed by 

him, in any capacity or for any purpose, to solicit or encourage the

-1- HB 47
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purchase of any beverage, alcoholic or otherwise, by patrons of the 

licensed premises for consumption by the p a t r o n  or by the [FEMALE] 

person) nor may the holder, operator, or manager permit -an [A FEMALE] 

employee to accept any beverage, alcoholic or otherwise, p u rchased or 

offered by a p atron of the licensed premises.

(d) No holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or an 

operator or manager thereof may permit any [FEMALE] p e r s o n  to remain 

about the premises of the establishment and solicit any beverage, a l c o­

holic  or otherwise, from a p a t r o n  of the licensed premises, whether the 

said beverage be for himself [HERSELF], the patron, or another.

\

(e) A holder of a license for a beverage dispensary establishment, 

club, roadhouse, restaurant, or common carrier dispensary, or the 

operator or manager thereof, or a n  [A FEMALE] employee thereof who 

violates this section is guilty of a misdemeanor.

(f) A [FEMALE] person, not an employee o f any licensed premises 

described in this section, who violates (b) of this section is guilty of

m i s d e m e a n o r ^  ~  -s=

* Sec. 2. AS 06.15.090(e) and (f) are amended to read:

(e) A holder of a license for a beverage dispensary establishment, 

club, roadhouse, restaurant, or common carrier dispensary, or the 

operator or manager thereof, or an employee thereof who violates this

section is guilty of a class B misdemeanor.

J (f) A person, not a n  employee of any licensed premises described

i n  this section, w h o  violates (b) of this section is guilty of a class B

 -----
m i s d e m e a n o r ,

* Sec. 3. Section 2 of this Act ^akes effect J a n uary 1, 1980.

-2- HB 47
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Introduced: 1/24/79
Referred: Judiciary

IN T HE HOUSE BY PARR

HOUSE BILL NO. 47 

IN THE L E G I S LATURE OF THE STATE OF A LASKA 

ELEVENTH L E G I S L A T U R E  - FIRST SESSION 

A BILL

For a n  Act entitled: "An Act relating to the sale of a lcoholic beverages;

and providing for an effective date."

BE IT ENACTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* S e c tion 1. AS 04.15.090 is amended to read:

Sec. 04.15.090. PROHIBITION WITH RESPECT TO CERTAIN PERSONS 

[FEMALES] IN CONNECTION WITH THE SALE OF BEVERAGES UPON LICENSED P R E­

MISES. (a) No [FEMALE] p e r s o n  employed in any capacity or for any 

purpose by the holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or by 

the operator or manager thereof may solicit ojp e n c o u rage the purchase of 

{^a ny^ievera g e ^ ahsoho 1 ic/or o t h e r w ise Jbffi^jatro n ^ o f  ""the licensed p r e­

mises for consumption by the patrons or by the [FEMALE] person; nor may 

the [FEMALE] p erson accept a b e v e r a g ^ ^ T T c o h o l i c  o i ^ o t h e r w i s e ^ p ^ r c h a s e d  

by a p atron of the establishment. ,

(b) No [FEMALE] person, whether an employee or p atron of a l i­

censed beverage dispensary establishment, club, roadhouse, restaurant, 

or common carrier dispensary may r emain about the premises of the 

establishment and solicit any beverage, a l coholic or otherwise, from a 

p a t r o n  of the establishment, w h e ther the beverage is for himself [HER­

SELF], the patron, or another.

(c) No holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or an 

operator or manager thereof may permit a [FEMALE] p e r s o n  employed by 

him, in any capacity or for any purpose, to solicit or encourage the

-1 - HB 47
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purchase of any beverage, alcoholic or otherwise, by patrons of the 

licensed premises for consumption by the p a t r o n  or b y  the [FEMALE] 

persons nor may the holder, operator, or manager permit an [A FEMALE] 

employee to accept any beverage, alcoholic or otherwise, purchased or 

offered by a p atron of the licensed premises.

(d) No holder of a license for a beverage dispensary e s t a b l i s h­

ment, club, roadhouse, restaurant, or common carrier dispensary, or an 

operator or manager thereof may permit any [FEMALE] p erson to remain 

about the premises of the establishment and solicit any beverage, a l c o­

holic  or otherwise, from^a p atron of the licensed premises, whether the . 

said beverage be for h i m s e l f [HE R S E L F ] . the patron, or another. c / e / ^ ie q

(^J^^&^liolder of a license for a beverage dispensary e s t a b l i s h m e n t r

club, roadhouse, restaurant, or common carrier dispensary, or the 

operator or manager thereof, or an [A FEMALE] employee thereof who 

violates this section is guilty of a misdemeanor.

(f) A [FEMALE] person, not an employee of any licensed premises 

described in this section, who violates (b) of this s e c tion is guilty of 

a misdemeanor.

*  Sec. 2. AS 04.15.090(e) and (f) are amended to read:

(e) A holder of a license for a beverage dispensary establishment, 

club, roadhouse, restaurant, or common carrier dispensary, or the 

operator or manager thereof, or an employee thereof w ho violates this 

s e c tion is guilty of a class B misdemeanor.

(f) A person, not an employee of any licensed premises described 

in this section, who violates (b) of this s e c t i o n  is guilty of a class B 

m i s d e m e a n o r .

* Sec. 3. S e c t i o n  2 of this Act takes effect J a n uary 1, 1980.

-2- HB 47
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§ 04 .1 5 .080  A l a s k a  S t a t u t e s  § 04 .15 .0 90

(b )  The p rov is ion s o f  § 1 0 0 (b )  o f  th is  chap te r re la t in g  to 
pena lties f o r  v io la tion  o f  th is tit le  app ly  a lso  w ith respect to  pen­
a lties  f o r  v io la tion  o f  m un ic ipa l o rd inances adopted unde r the au­
th o r ity  o f  ( a )  o f  th is  section . (§ 35 -4 -18  A C LA  1 9 4 9 ; am  § 2 ch 
131 S L A  1 9 5 7 ; am  § 2  ch 197 S L A  1 9 5 9 ; am  § 1 ch 86 S L A  1 9 6 0 ; 
am  § 1 ch 120 S L A  1 9 67 )

Effect c f  amendment. — The 1967 
amendment designated the former 
section as subsection (a) and added 
subsection (1>).

Leg is lative committee report.- -For 
report on ch. 120 , S LA  1967 (HB 255), 
see 1967 House Jou rn a l, p. 539.

Sec. 04 15 .080 . G iv ing  o f  in tox ica ting  liq u o r to persons under 
the age o f  19 ye a rs , ( a )  A  person o r  firm , com pany, co rp o ra tion  
o r  an employee th e re o f who se lls , b a rte rs , g ives o r  d e live rs to a 
person unde r the age o f  19 yea rs , any in tox ica ting  liq u o r is gu ilty  
o f  a m isdem eanor, and upon conviction is pun ishab le by im p rison ­
m ent o f  n o t m o re  than one yea r, o r  by a fine o f not m ore  than  $500 , 
o r  by both .

(b )  The *»-> a “ p e rson " as used in th is section does n o t in ­
clude a p a u  as to his own ch ild , a gu a rd ian  as to  h is w a rd  o r a 
licensed physic ian  o r  nu rse  in  g iv ing  m edical trea tm en t. (§  1 ch 
71 S L A  1 9 5 9 ; am  § 23 ch 245  S L A  19 70 )

Effect o f amendment. — The 1970 ( Ju d .) . Fo r report on C SH B 406
amendment substituted “ 19 ”  for " 2 1 ”  ( Ju d .) , see 1970 House Jou rn a l Sup-
ir subsection (a) . plement No. 6.

L eg is la t iv e  committee report. — Stated in M iller v. State , Sup. Ct. 
Chapter 245, S LA  1970 (HCSSB 399 Op. No. 589 (F ile  No. 986), 462 P.2d
am H ), was identical to CSHB 406 421 (I960).

Sec. 04 .15 .090 . P roh ib ition  w ith respect to ce rta in  fem a les in con­
nection w ith the sa le o f beverages upon licensed p rem ises, ( a )  No 
fem a le  person employed in any capacity o r fo r  any purpose by the 
ho lde r o f  a license fo r  a beverage d ispensary estab lishm en t, club, 
roadhouse , re s ta u ra n t, o r  common c a r r ie r  d ispensary , o r  by the 
op e ra to r o r  m anager th e re o f may so lic it o r encourage the pu r­
chase o f  any beverage, a lcoho lic o r otherw ise , by patrons o f  the 
licensed prem ises fo r  consumption by the pa trons o r  by the fem a le  
p e rso n ; n o r may the fem a le  person accept a beverage, a lcoho lic o r 
o therw ise , purchased by a patron o f  the estab lishm en t.

(b )  No fem a le  person, w hether an employee o r pa tron  o f  a li ­
censed beverage d ispensary  estab lishm ent, club, roadhouse , re s ­
ta u ra n t, o r  common c a rr ie r d ispensary may rem ain  abou t the 
p rem ises o f  the estab lishm en t and so lic it any beverage, a lcoho lic 
o r o the rw ise , from  a patron  o f  the estab lishm en t, w hether the 
beverage is fo r  h e rse lf , the pa tron , o r ano th e r.

Prohibition against a d d i t i o n a l  
taxes on liquor inapplicable to con­
sumer's sales la x  -  See Juneau . 
A la s . & Juneau-Douglas Independent 
Schcol D ist. v . B arano f Hotel. Inc., 1  
A las . L . J .  No. 6, p. 12  ( Jun e . 1963).

S« 
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thar 
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o r  t 
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th is
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§ 04 .15 .100 A l c o h o l ic  B e v e r a g e s § 04 .15 .100

(c ) No ho ld e r o f  a license fo r  a beverage d ispensary es tab lish ­
m ent, club, roadhouse , re s ta u ra n t, o r  common c a r r ie r  d ispensary , 
o r  an op e ra to r o r  m anager th e re o f may perm it a fem ale person 
employed by him , in any capacity o r fo r  any purpose, to so lic it o r 
encourage the pu rchase o f  any beverage, a lcoho lic o r o therw ise , by 
p a tron s o f  the licensed prem ises fo r  consumption by the pa tron  o r 
by the fem a le  p e rson ; no r m ay the ho lder, op e ra to r, o r  m anager 
pe rm it a fem a le  em ployee to accept any beverage, a lcoho lic o r 
o therw ise , purchased o r o ffe red  by a patron o f the licensed p rem ­
ises.

(d )" 'N e -h n ld e r jo f a license fo r  a beverage d ispensary establis 
m ent, club, road lTorrser-jiestaurant, o r  com p ion -ca rrie r d ispensary , 
o r  an op e ra to r o r  m anager'ttT ereu fm ray perm it any fem a le  person 
to rem ain about th e -p rem ises o f the estab lishm ent and so lic it any 
b e v e ra g e ^ lc o h o lic  o r o therw ise , from  a patron^ofH Jxe^ licensed 
pmrfises^ w hether the said beverage be fo r  h e rse lf, the pa tro f 
an o th e r.

(e ) A ho lder o f  a license fo r  a beverage d ispensary es tab lish ­
m ent, club, roadhouse, re s ta u ran t, o r  common c a r r ie r  d ispensary , 
o r  the op e ra to r o r  m anager th e re o f, o r a fem a le  employee th e re o f 
who vio la tes th is  section is gu ilty  o f a m isdem eanor.

( f )  A fem a le  person , not an employee o f any licensed prem ises 
described in th is section , who v io la tes (b ) o f th is section is gu ilty  
o f a m isdem eanor. (§§ 1, 2 ch 80 SLA  1959 ; am  § 1 ch 3 SLA  
1964 )

Effect of amendment.— The 1964 
amendment so changed this section 
that n detniled comparison is im­
practical.

This law is referred to in com­
mon parlance as the B -g irl statute. 
A laska Alcoholic Beverage Control 
Bd. v. Malcolm , Inc., Sup. Ct. Op. 
No. 208 (F ile  No. 363), 391 P.2d 441 
(1964).

A •*B-girl”  is a woman employed, 
frequently on a commission basis, 
to e n t e r t a i n  and listen to bar 
patrons and encourage them to 
spend freely A laska A lcoholic Bev­
erage Control Bd. v . Malcolm , Inc.,

Sup. Ct. Op. No. 208 (F ile  No. 363), 
391 P.2d 441 (19C4).

It matters not whether the girls 
are bona fide entertainers. The mis­
ch ief aimed at in the B-gir) statute 
and branded as illegal is the employ­
ment by the licensee o f female per­
sons in a beverage dispensary, on a 
compensatory basis, for the direct 
or principal purpose of so liciting 
sa les of intoxicants to patrons of 
the licensed premises. A laska A lco­
holic Beverage Control Bd. v . M a l­
colm , Inc., Sup Ct Op. No. 208 
(F ile  No. 363), 391 P.2d 441 (1964).

Sec. 04 .15 .100 . P ena lt ie s  f o r  v io la tion  o f  t it le  o r  m unicipal o rd i­
nance. (a )  A person who v io la tes any p rov is ion  o f  th is  tit le  o th e r 
than § 80 o f  th is ch ap te r is g u ilty  o f a m isdem eanor, and upon con­
viction is pun ishab le by im p risonm en t o f  not m ore than  one ye a r, 
o r  by a fine o f  n o t m ore than $500. Each v io la tion  is a separa te  
offense .

(b )  U pon  conviction  o f  a licensee fo r  a v io la tion  under ( a )  o f  
th is section , o r f o r  v io la tion  o f  a m un ic ipa l o rd inance adopted by



si 04.15.090 A la ska  Statutes Su pple m en t § 04.15.100

Sec. 04.15.090. Prohibition with respect to certain females in 
connection with the sale o f beverages upon licensed premises.

This section constitutes overbroad Dawn v. State, Superior Court, 4th Jud . 
discrimination and is unconstitutional. Dist., C.A. No. 72-140 (1973).

Sec. 04.15.100. Penalties for violation o f title or municipal 
ordinance.

The penalty imposed by the board is not 
automatic. Frontier Saloon, Inc. v. 
Alcoholic Beverage Control Bd., Sup. Ct. 
On No. 1062 (File No. 1984), 524 P.2d 657 
(1974).

The use of the word “ may” rather than 
the directive "shall”  in subsection (b), 
indicates a discretionary power. Frontier 
Saloon, Inc. v. Alcoholic Beverage Control 
Bd., Sup. Ct. Op. No. 1062 (File No. 1984), 
524 P.2d 657 (1974).

The reference to "upon the direction of 
the majority o f its members" clearly 
contemplates a vote, which would be a 
hollow gesture if the suspension authority 
were not discretionary. Frontier Saloon. 
Inc. v. Alcoholic Beverage Control Bd., Sup. 
Ct. Op. No. 1062 (File No. 1984), 524 P.2d 
657 (1974).

The choice o f the duration of the 
penalty by the bonrd creates n further 
area of discretion. Frontier Saloon, Inc. v. 
Alcoholic Beverage Control Bd., Sup. Ct. 
Op. No. 1062 (File No. 1984), 524 P.2d 657 
(1974).

An interest, in a lawful business is ii 
species of property entitled to the 
protection of due process. Frontier Selou.i, 
Inc. v. Alcoholic Beverage Control Bd„ Sup. 
Ct. Op. No. 1062 (File No. 1984), 524 P.2d 
657 (1974).

Suspension o f a liquor license would 
represent a potential economic loss to its 
business. Frontier Saloon, Inc. v. Alcoholic 
Beverage Control Bd., Sup. Ct. Op. No. 
1062 (File No. 1984), 524 P.2d 657 (1974).

Thus, due process requires notice and 
hearing before suspension. — Absent an 
emergency situation in which the public 
health, safety or welfare require summary 
action, the due process clause of the United 
States Constitution and Alaska Const., art. 
I, § 7, require that adequate notice and a 
meaningful opportunity to be heard must 
be afforded l.o liquor licensees before their 
licenses can be suspended. Frontier Saloon, 
Inc. v. Alcoholic Beverage Control Bd„ Sup. 
Ct. Op. No. 1062 (File No. 1994), 524 P.2d 
657 (1974).

A hearing would permit the owner of the 
business to present arguments in

mitigation of the penalty to be rssessed, 
and would assure that the board’s action 
was not taken solely on the basis of ex parte 
communications to it. Frontier Saloon, Inc. 
v. Alcoholic Beverage Control Bd„ Sup. Ct. 
Op. No. 1062 (File No. 1984), 524 P.2d 657 
(1974).

Although AS 44.62.330(d) docs not 
re tire hearing. — Under AS 44.62.330(d), 
a hearing is not required before an alcoholic 
beverage dispensary license is suspended, 
although it would be permissible if the 
Alcoholic Beverage Control Board chose to 
grant it. Frontier Saloon, Inc. v. Alcoholic 
Beverage Control Bd., Sup. Ct. Op. No. 
1062 (File No. 19S4), 524 P.2d 657 (1974).

The hearing required need not be an 
elaborate one. Frontier Saloon, Inc. v. 
Alcoholic Beverage Control Bd., Sup. Ct. 
Op. No. 1062 (File No. 1984), 524 P.2d 657 
(1974).

Due process does not require a full-scale 
hearing in every situation to which due 
process applies. Frontier Saloon. Inc. v. 
Alcoholic Beverage Control Bd., Sup. Ct. 
Op. No. 1062 (File No. 1984), 524 P.2d 657 
(1974).

Board need not make written findings, 
etc. — Because the determination to be 
made in suspending a license is simply 
whether to impose a temporary sanction 
and, if imposed, its extent rather than an 
adjudication of guilt or innocence, it is not 
necessary for the Alcoholic Beverage 
Control Board to make written findings or 
to file a written opinion explaining its 
action, so long as it reaches a decision after 
hearing the licensee's presentation. 
Frontier Saloon, Inc. v. Alcoholic Beverage 
Control Bd., Sup. Ct. Op. No. 1062 (File No. 
1984), 524 I'.2d 057 (1974).

Additional penally not to he Imposed on 
basis o f prior determination, — The 
Alcoholic Beverage Control Board may not 
exercise its discretion by imposing a 
penalty solely on the basis of a 
determination in a prior proceeding in 
which the question of this additional 
penalty was not before the court. Frontier 
Saloon, Inc. v. Alcoholic Beverage Control
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3/14/79

COMMITTEE REPORT

HOUSE

F U R T H E R :

Mr. S p e a k e r :

T h e  C o m m i t t e e  on
JU D I C I A R Y

D a t e

has had
KB  54

"An A c t  r e l a t i n g  to e d u c a tion in the u n o r g a n i z e d  borough; and p r o v i d i n g  for 
an e f f e c t i v e  date."

unde.' c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  
r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

I ] 

[ )

( 1 

[ 1 

[ 1

do p a s s  [ ] do not pa s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  CS for ____________________________________

an d  r e c o m m e n d s

[ ] s a m e  t i t l e
[ j n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the C o m m i t t e e

M E M B E R S  S I G N I N G  
DO P A S S

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

H 60 ( R e v .  1 2 / 7 8 )

CHAIRMAN
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COMMITTEE REPORT

HOUSE

1-24-79

Mr. S p e a k e r :

The C o m m i t t e e  on

FURTHER: J U D I C I A R Y

D at e :  M a r c h  14, 1979

HESS has had H B  54

'An A c t  r e l a t i n g  to e d u c a t i o n  in the u n o r g a n i z e d  borough; eff. date."

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  
r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[

[ ] 

( 1

do p a s s  [ ] do not p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  ____________________________________

a n d  r e c o m m e n d s

[ ] s a m e  t i t l e
[ j n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the _____________________________  C o m m i t t e e

M E M B E R S " 1 T nG N I N G
y

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

H 60 ( R e v .  1 2 / 7 8 )

CHAIRMAN



Ja n u a r y  16, 1979

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18 of the A l a s k a  
Constitution, I am t r a n s m i t t i n g  a bill r e l a t i n g  to 
e d u c a t i o n  in the u n o r g a n i z e d  b o r o u g h  to ma ke c e rtain 
h o u s e k e e p i n g  changes  n e c e s s i t a t e d  b y  the c r e a t i o n  in 1975 
of the regional e d u c a t i o n a l  a ttend a n c e  areas (REAA's) and 
the c o n c o m m i t a n t  d i s s o l u t i o n  of the Al a s k a  S t a t e - O p e r a t e d  
School System. Two m a i n  changes are proposed.

First, the bill w o u l d  e l i m i n a t e  v a r ious refere nces in AS 
14, the e d u c a t i o n  code, to "state - o p e r a t e d  schools" and 
"areas n o t  w i t h i n  school districts", since n e i t h e r  p hras e 
is any longer a pplic a b l e  under the r e vised AS 14.08 as 
e n a c t e d  in ch. 124 SLA 1975. A l t h o u g h  numerous s t a t ut ory 
p r o v i s i o n s  wer e a l tered b y  c h a p t e r  124 to remove these 
references, a n u m b e r  o f  p r o v i s i o n s  a ppar e n t l y  were 
overlooked. Sections 3, 4, 5, 6, and 7, and sec. 8's 
repeal of AS 14 .07.030(12) and 14.07.050, attempt  to 
c o l l e c t  and c o rrect t hose e a rlier omissions.

The s ec ond p r o p o s e d  c hange  w o u l d  c o r r e c t  w h a t  appear to 
b e  d r a f t i n g  i n a ccura cies c o n t a i n e d  in c h apter 124 SLA 
1975. The entire t h r u s t  o f  the bill w h i c h  b e c a m e  chapt er 
124 was, of course, to create the REAA's as entities 
s e p arate from the state, r a t h e r  than state agencies, and 
n o t  s u b j e c t  them  to state statutes r e l ating to such 
ma t t e r s  as fiscal p r o c e d u r e s  or personnel. The e f f e c t  of 
c e r t a i n  p r o v i s i o n s  e n a c t e d  b y  chapter 124, however, 
appears to run c o u n t e r  to those goals in that, taken 
together, they  seem to indica te t h a t  those REAA's are in 
fact p a r t  of the state; and they have o n l y  b e e n  made 
e x e m p t  from c e r t a i n  stat utes w h i c h  g e n e rally apply to 
state agencies. The changes p r o p o s e d  in sections 1, 2, 
and 8 c l a r i f y  the fact th at REAA's are n o t  state 
agencies, and that emplo y e e s  o f  REAA's are n o t  in the 
state service.

Sincerely,

J a y  S. H a m m o n d  
G o v e r n o r



FISCAL NOTE.
I. R E Q U E S T  HOUSE BILL NO. 54

Bill/Resolution No. D epartm ent of Law - F ile  No. J-77-04.1-79______________________________
Title An Act R elating to Educ. in  th e  U norgan ized  B or. & P rov id ing  fo r an E ffective Date 
Requested by G overno r's  Office_________________________________ Date 12/22/78_______

S I I .  F IS C A L  D E T A IL
|  Agency A ffec ted  E d u c a t io n _________

Program  Category A ffected_________ n / a
Budget Request U n it (s ) A ffected

E X PE N D IT U R E S  (Thousands o f  D o lla rs ) 

F Y  79 F Y  8 0 F Y  81 F Y  8 2 F Y  8 3 F Y  8 4
100 PE R SO N A L  SE RV IC E S
2 0 0 T R A V E L ...................................
300 C O N T R A C T U A L
4 0 0 CO M M O D IT IESooin E O U IP M E N T ........... .
6 0 0 LA N D  & S T R U C T U R E S
700 G R & I S  <\f a i m s j u a

T O T A L 0 0 0 0 0

FU N D IN G  (Thousands o f  D o lla rs )

G E N E R A L  FU N D 0 0 0 0 0
F E D E R A L  FU N D S
O T H E R  (S n e c ifv )

PO S IT IO N S

F U L L  T IM E 0 0 0 0 0
PA R T  T IM E 1 8 J I S I ® ! . . . .  0 ....._ o .. 0 ■■"0 .....—
T E M PO R A R Y n „  ____ Q__ 0 _  -U___________ .0. .. ....

I I I .  A N A LY S IS  (See Fiscal N ote Preparation Instructions, Section I I I )  

T h i s  b i l l  c a r r i e s  n o  f i s c a l  im p a c t .

IV . DATE  1 2 / 2 2 / 7 8

O rig inal: Legislative Finance 
cc: Budget and Management

Prime Sponsor (F irs t Legislator Named)

3 3 - 0 0 1  ( I t e v . 1 0 / 7 8 )

P R E P A R E D  B Y
A G E N C Y __________ E rin  ra t io n
PHONE _______________ 4 6 5 - 2 8 0 0
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 Read fus*\ time and referred

ALASKA STATE LEGISLATURE HISTORY IN THE HOUSE

E L E V K O T Read first time and referred 
to Committee on
HESS and Judiciary

Reported back with 
recommendation that

Received from Senate
Concurred in Senate amendment thus adopting:

V O TE

Failed to concur in Senate amend' 
ment; asked Senate to recede 

VOTE

HOUSE . . . .W U t . . .........  NO.
By THE. m s s . . GQMITTES. .3*. 

REQUEST OF THE GOVERNOR
Reported back with 
recommendation that

Senate receded from amendment 
VOTE

Read second time and Read second time and Senate failed to recede from 
amendment 

VOTE
CC appointed by House
T ' " x ; *x;- • j-C.;"An Act relating to education in 

the unorganized borough: and 
providing for an effective date.

CC appointed by Senate

CC adopted by House 
VOTE

A -A  i V V/! PASS Effective Date
Yeas Yeas
Nays Nays
Absent Absent
Excused Excused

Reconsideration
PASS Effective Date

Yeas Yeas
Nays Nays
Absent Absent
Excused Excused
Reported correctly engrossed 
Signed by President 
Returned to House

PASS Effective Date
Yeas Yeas
Nays Nays
Absent Absent
Excused Excused '. ' .

Reconsideration
PASS Effective Date

Yeas Yeas
Nays Nays
Absent Absent
Excused Excused
Reported correctly engrossed 
Signed by Speaker 
Sent to Senate

CC udopted by Senate 
VOTE
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Reported correctly enrolled 
Sent to Governor ■
................................by Governorj^ciucation

Introduced in the House Filed with Lt. Governor
Chapter No,
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C O M M I S S I O N E R  
JOHN  W  ABBO TT . C H A IRM AN  

AR THUR  H PETERSON - V IC E  C H A IRM AN  
P A TR IC K  M. RODEY 

FRED  E. BROW N 
SUSAN  A . BURKE  
L. S. KURTZ. JR .

A LA SK A  ST A TE  L E G IS L A T U R E  
POUCH Y - STATE C AP ITO L  
JU N EAU . A LA S K A  9 98 11 

*907) 4 65 -4878

October 10, 1978

E X E C U T I V E  S E C R E T A R Y  
B IL L Y  G. BERR IER

M E M O R A N D U M

SUBJECT: Revision of State Exemptions Law

TO: Representative Mike Miller
Chairman, Alaska Legislative Council

FROM: John Abbott, Chairman
Code Revision Commission

Pursuant to the authority granted in AS 24.20.075(c), the Code 
0 Revision Commission has reviewed that portion of the Alaska

Statutes which provides protection for certain property of an 
individual from seizure by creditors to enforce the payment of an 
unsecured debt. The commission has determined that the exemption 
laws of the state are out of date and do not provide adequate 
protection for property in the possession of an individual which 
is necessary to provide the basic necessities of life for the 
individual and his family. In addition, Congress has been con­
sidering bills which would dramatically revise the bankruptcy 
laws of the United States. The bankruptcy law revision is signi- 

p ficant because the exemptions provided under the state law of
the petitioner's domocile are applied by the bankruptcy courts.
As a result of this congressional consideration of the bankruptcy 
laws, the National Conference of Commissioners on Uniform State 
Lawc (NCCUSL) has prepared and presented for consideration by the 
states a uniform exemptions act. The NCCUSL has stated that the 
area of exemptions law is one of the few for which the plea for 
uniformity is most appropriate. The Commission utilized the 
uniform exemptions act as a guide in preparing and recommending 
for your consideration, the Alaska Exemptions Act. The Act 

Y contains the basic structure of the uniform act with amendments
relating to specific items and increases in the value of some 
exemptions with a value limit. The Alaska Exemptions Act in­
creases the value of the homestead exemptions by allowing the 
aggregation of homestead exemptions held by joint owners of the 
residence. The act also provides for exemptions of property with 
a value limitation, property exempt without a value limit, 
exemption of unmaturcd life insurance, and establishes procedures 
which specify how debtors and creditors may exercise rights 
conferred under the act.



Page Two
October 10, 1^7?

The Code Revision Commission ha= attempted to present suggested 
legislation which balances the often-competing interests of both 
debtors and creditors. Creditors need simple and inexpensive 
procedures for collecting unsecured debts while debtors must have 
protection for their property so that they are not deprived of 

C property which supplies the basic necessities of life or be
required to seek public assistance benefits. The Alaska Exemptions 
Act includes a procedure for garnishment which would end the 
current practice of obtaining a writ of garnishment of wages. 
Seasonally employed individuals are afforded protection from 
garnishment of their earnings in a way that permits the exercise 
of an exemption for funds accumulated during the work season over 
the entire year. The Act also has an automatic cost of living 
provision which provides for the adjustment of dollar amounts 
based on increases or decreases in the Anchorage metropolitan 

0 area cost of living index. This provision is intended to avoid
the necessity for continuing legislative oversight of value limit 
exemptions provided in the Act.

The Code Revision Commission has prepared and included an official 
text of the act with commentary as an aid during your detailed 
consideration of this suggested legislation.

P JWA/bb/jms

c c : John C. Doyle, Executive Director
Legislative Affairs Agency

Y
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[Pub lic—No. 209.]

An Act For the preservation of American antiquities.

Be it enacted by the Senate and House of Representatives of the United States of America in 
Congress assembled, That any person who shall appropriate, excavate, injure, or destroy any 
historic or prehistoric ruin or monument, or any object of antiquity, situated on lands owned or 
controlled by the Government of the United Stales, withouflhc permission of the Secretary of 
the Department of the Government having jurisdiction over the lands on which said antiquities 
are situated, shall upon conviction, be fined in a sum of not more than five hundred dollars or 
he imprisoned for a period of not more than ninety days, or shall suffer both fine and imprison­
ment, in the discretion of the court.

SFC 2. That tf.e President ol the United States is hereby authorized, in his discretion, to 
declare by public proclamation historic landmarks, historic and prehistoric structures, and other 
objects cf historic or t.cirnlific interest that are situated upon the lands owned or controlled 
by the Gavernme't o( the Umled States'to be national monuments, and may reserve as a part 
thereof parcels ol land, the limits of which in all cases shall be confined to the smallest area 
compatible with Ihe proper care and management of the objects to be protected: Provided, That 
when such objects are situated upon a tract covered by a bona tide unporlectetf claim or held 
in private ownership, Ihe tract, or so much thereof as may be necessary for the proper care and 
:nam;;er.v.'nt of the object, may be relinquished to the Government, and the Secretary of the 
Interior is hereby authorized to accept the relinquishment of such tracts in behalf of the Gov­
ernment ol the United States.

Sf.C. 3. That permits for Ihe examination of ruins the excavation of archeological sites, and 
the gat lie/mg of objects of antiquity upon the lands under Iheir respective jurisdictions may be 
granted by the Secretaries of the Interior, Agriculture, and War to institutions which they may 
deem property r, ialified to conduct such examination, excavation, or gathering, subject to such 
rules and regulations as they may prescribe: Provided, That the examinations, excavations, and 
gatherings me undeitaken lor the benefit of reputable museums, universities, colleges, or other 
recognized scientific or educational institutions, with a view to increasing the knowledge of such 
ohjects, and that the gatherings shall be made lor permanent preservation in public museums.

SEC. 4. That Ihe Secretaries of the Departments aforesaid shall make and publish from time 
to time uniform riles and regulations for the purposes of carrying out the provisions of this Act.
Approved, June H, 1906 (3-1 Sf.it. L. 226).

.
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M E M O R A N D U M  January 15, 1979

POUCH Y ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 

9 0 7 -4 6 5 -3 8 0 0

SUBJECT: Antiquities Act Defense Fund
(Work Order No. 6006)

TO: Representative Charles H. Parr

FROM: Kenneth E. Vassar
Legislative Counse

Enclosed is the appropriation bill you requested appropri­
ating money to the Department of Law to pay for the legal 
fees of persons who have been charged with or convicted of a 
crime under the Antiquities Act (46 U.S.C. secs. 431 - 433) 
on land declared to be national monuments last December by 
President Carter. I want to bring two changes I have made 
to your attention. As one of the groups who would be eligible 
for reimbursement from the department I have included sub­
sistence hunters who have hunted on the withdrawn land for 
the last three years. The second change is in allowing the 
department to establish a schedule of "reasonable" legal 
fees and limiting any payment from the department to the 
reasonable amount of legal fees incurred in defending against 
a charge or appealing a conviction under the Antiquities 
Act. If these changes are not in accord with your thinking 
on the subject, please let me know.

KEV:jdn

Enclosure
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F U R T H E R :  F IN A N C E

Date

Mr. Speake r :

The Commi t tee on JUDICIARY has had HB 65

"An Act making a special appropriation to the Department of Law; eff. date'

unde r  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  comm i t t e e)  ( t he  commi t t e e)  
r e p o r t s  i t  back w i t h  t he  f o l l o w i n g  recommenda t i o ns :

[ ] do pass [ ] do n o t  pass

[ ] do pass w i t h  a t t a c h e d  amendments( s )

[ ] r e p l a c e  w i t h  CS f o r  ____________________________________

and recommends

: ] same t i t l e  
[ ] new t i t l e

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  Note

[ ] r e p o r t s  i t  back w i t h o u t  r ecommendat ion

[ ] r e f e r r e d  t o the ___ Commi t tee

MEMBERS SIGNING
DO PASS j  J

-  —

f C / W  >  ' j  I

/ / s  /J.

 1 1  ■■ ■■ : £

T

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

U  < L (1 -m. , /  /  ‘ ■■■ 
y  • • . .  . /

.____-i-- k h  i

"  u j f ' l

H 60 ( R e v .  1 2 / 7 8 )
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27

28

- .

m m

F u n d i n g  In f o r m a t i o n  
G e n e r a l  F u n d  $ 5 0 0 , 0 0 0

O t h e r  F unds 

I N  T H E  H O U S E

- 0 -

.S'STO'ffrUUU

I n t r o d u c e d :  1 / 2 4 / 7 9
R e f e r r e d :  J u d i c i a r y  a n d  F i n a n c e

^ 4  'JUDlCiPrv^Lj
B Y  P A R R , A N D E R S O N , B A R N E S ,  
B E I R N E ,B E T T I S W O R T H ,B R A N S O N , 
B R O W N ,E L I A S O N ,H A Y E S ,M O S S , 
M U N S O N , R A N D O K P H , R O G E R S ,
A N D  S M I T H

- H O U S E  B I L L  NO. 65 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  a s p e c i a l  a p p r o p r i a t i o n  to t h e  D e p a r t­

m e n t  o f  Lawj a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. (a) T h e  l e g i s l a t u r e  f i nd s  tha t  the P r e s i d e n t  o f  t h e  U n i t e d

S t a t e s  h a s  a c t e d  a r b i t r a r i l y  a n d  b e y o n d  t h e  i n t e n t  o f  l a w  b y  u s i n g  th e  A n t i­

q u i t i e s  Act to c l o s e  s o m e  5 6 , 0 0 0 , 0 0 0  a c r e s  o f  A l a s k a  l a n d  to p u b l i c  use. A6
a n d  o t k e r s

a r e s u l t  of  the P r e s i d e n t ' s  a c t i o n  m a n y  t m p e r s ,  hunters., masi- minersj h a v e  h a d  

t h e i r  l i v e l i h o o d  d e s t r o y e d ,  a d e s t r u c t i o n  n o t  j u s t i f i e d  b y  a c o m p e l l i n g  

p u b l i c  i n t e r e s t .  T h e  l e g i s l a t u r e ,  as r e p r e s e n t a t i v e s  o f  a f r e e  p e o p l e ,  f i n d s  

s u c h  a c t i o n  i n t o l e r a b l e  a n d  i n t e n d s  to s e e k  r e d r e s s  t h r o u g h  b o t h  the c o u r t s  

a n d  C he  C o n g r e s s .

(b) T h e  a v e r a g e  c i t i z e n  l a c k s  the r e s o u r c e s  to o p p o s e  the m a s s i v e  p o w e r  

of  the f e d e r a l  g o v e r n m e n t .  T h e  l e g i s l a t u r e  f i n d s  it a p p r o p r i a t e  to a s s i s t  

A l a s k a n  c i t i z e n s  in r e s i s t i n g  a r b i t r a r y  a c t i o n . b y  the f e d e r a l  e x e c u t i v e  by 

p a y i n g  for legal a s s i s t a n c e  to t h o s e  w h o s e  l i v e l i h o o d s  h a v e  b e e n  t a k e n  away.

* Sec, 2. T h e  s u m  o f  $ 5 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to 

t h e  D e p a r t m e n t  o f  L a w  for the p u r p o s e  of p a y i n g  r e a s o n a b l e  l e g a l  d e f e n s e  fees  

fo r  t rial a n d  a p p e l l a t e  l e v e l  l e g a l  r e p r e s e n t a t i o n  for p e r s o n s  w h o

(1) fo r  at l e a s t  t h r e e  y e a r s  b e f c r e  D e c e m b e r  1, 1978,

(A) h a v e  e a r n e d  at l e a s t  one.-half of t h e i r  a n n u a l  i n c o m e  as a 

d i r e c t  r e s u l t  of a c t i v i t i e s  c o n d u c t e d  c n  l ands d e c l a r e d  to b e  n a t i o n a l  

m o n u m e n t s  b y  P r e s i d e n t i a l  p r o c l a m a t i o n s  4 611 - 4 627, i s s u e d ^ g  habfi. reom r id
_  h /fVvoS1

D e c e m b e r  1, 1978, u n d e r  a u t h o r i t y  of 16. U. S . C.  sec. 43

(B) h a v e  s u b s i s t e d  t h r o u g h  s u b s i s t e n c e  h u n t i n g  or f i s h i n g

_1_ H B  65

Ji4ies;
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entirely or partly on lands declared to be national monuments by Presi­

dential proclamations 4611 - 4627a.,issued December 1,- 1978, under/-- >.
• k i u e -  r 4 2 m u r < e < i  c x t t C ' p ^

authority of 16 U.S.C. sec. \31f[[oj\AS (Writes )

(2) are detained under a charge of, formally charged with, or

convicted of a crime under 16 U.S.C. secs. 431 - 433 or a rule or regulation

issued under 16 U.S.C. secs. 431 - 433 on lands declared to be national

monuments by Presidential proclamations 4611 - 4627, issued December 1, 1978,* * L *
under authority of 16 U.S.C. sec. 431, as a result of the continuation of

those activities described in (1) of this sectionjfand j
\ s  r

C « ) p )  niake a written request to the department for the payment of

reasonable leg,.] fees incurred in defending against the charge or in appeal- 

ing the conviction, or both. The department may establish a schedule of 

reasonable legal fees for the defense or appeal.

Sec. lfs. This Act takes effect immediately in accordance with AS 01.10.- 

070(c).

S4 l̂4 e o ll (\Ux$\UK, a\\<?aeA A'° f r o m  4 « ^

\ £oev>-V o~r wImcU rise -ta i- -ot lLl1

\  {! (y 1^1.41 cm  j  0-^.d

\\Aj -J’ S e C .3 .  O .- .t/pev.diii &-Y'A iea+3-l < f e A  [or' •
'\V>S a.fff o p r  M i a n  Uf>4e!. !<*> ^  £ | e « « l  f  J a M  P j  W .

d e A . c k  

/u o k s

U?
J

i *  w y s J S -
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M I N E R S  A S  S O C I A  TI  O N

(KETCHIKAN BRANCH) .
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p. o. BO X  5 2 5 8
J a n u a r y  30, 1979

T E L E P H O N E !

R e p r e s e n t a t i v e  T e r r y  G a r d i n e r  

P o u c h  V

Junaau, AK 9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G a r d i n e r :

T h e  K e t c h i k a n  B r a n c h  o f  t h e  A l a s k a  M i n e r s  A s s o c i a t i o n  r e p r e s e n t s  100  m e m b e r s  

as i n d i v i d u a l s ,  b u s i n e s s e s  an d  £,ffiliates in t h e K e t c h i k a n  a n d  W r a n g e l l  area. 

We a r e  in t o t a l  s u p p o r t  o f  the f u n d i n g  t o  fight our c o n g r e s s i o n a l  b a t t l e s  

w i t h  r e g u a r d s  t o  D ( 2 ) .  W e  b e l i e v e  t h a t  in o r d e r  to a c c o m p l i s h  this, A l a s k a n s  

m u s t  f o r m  a u n i t e d  front. W e  b e l i e v e  t h a t  the q u e s t i o n s  w h i c h  a r e  o f  

p a r a m o n t  i m o o r t a n c e  t o  a n y  s e t t l e m e n t  a n d  w h i c h  m u s t  be a n s w e r e d  in o r d e r  to 

o b t a i n  o u r  s u p p o r t  a r e  l i s t e d  w i t h  r e s p e c t  to t h e i r  r e l a t i v e  i m p o r t a n c e .

-  R e m o v a l  o f  the A n t i q u i t i e s  Ac t

-  C o n v e y a n c e  of S t a t e  L a n d s

- C o n v e y a n c e  o f  N a t i v e  L a n d s

- E x c l u s i o n  o f  k n o w n  n a t u r a l  r e s o u r c e s  fro m  land c l a s s i f i c a t i o n  w h i c h

p r o h i b i t s  i t s  us e

-  U n r e s t r i c t e d  a c c e s s  t o  a n d  b e t w e e n  a l l  s t a t e  a n d  n a t i v e  l ands

- S t a t e  m a n a g e m e n t s  o f  f i s h  a n d  g a m e  w i t h i n  the b o r d e r s  of A l a s k a

- S u b s i s t e n c e  a c c e s s  to al l  l ands

We a r e  o f  the o p i n i o n  t h a t  in o r d e r  t o  a c c o m p l i s h  t h e s e  e n d s  a s u m  n o t  to 

e x c e e d  $ 5 , 0 0 0 , 0 0 0 . 0 0  s h o u l d  be a p p r o p r i a t e d ,  $ 5 0 0 , 0 0 0 . 0 0  o f  w h i c h  s h o u l d  

be a l l o c a t e d  t o  C M A L  t o  f u r t h e r  t h e i r  l o b b y i n g  ef f orts. I n  a d d i t i o n  we 

s u p p o r t  H B  63, 64, a n d  65 b u t  w e  m u s t  go on r e c o r d  s u p p o r t i n g  H 3  65 o v e r  

63.

S i n c e r e l y  y o u r s

K e l d o n  G. Adairs 

C h a i r m a n

K e t c h i k a n  B r a n c h
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TO:

FRO” :
HOIJSP JUDfCI A.RY COK'I ITTEE & RHP. RANDOLPH

ROGER C. BURGGRAF 
S. R .  BOX 2 0 0 9  6 
FA IRPA JfCS, AK 9 9 7 01  
- 7 0 - 2 6 9 6  (CAN FjFST 3^ REACHED BETWEEN 6 : 0 0  

AMO THE EVENINGS) - 9 : 0 0  A.'/,

ADDITIONAL COMMENTS TO MY TESTIMONY 1 / 3 0 / 7 9  VI A TELECONFERENCE
r.SSA I E : I S T I L L  MAINTAIN THAT HB65 nc PASSEO SUBJECT TO THE

MODIFICATIONS PROPOSED sy  MR. *(EN FA MM IMG Of ’ t HE REAL ALASKA CO a I p - rm i  
I PROPOSE THAT r 'MED IATE STEPS SHOULD BE TAKEN THROUGH THE COMETS ‘po 
OBTAIN AN INJUCTION PRO H IB IT ING  THE FEOERAL GOVERNMENT FROM 
REGULATIONS H.RO’MJLGAiEO UNDER C A R T E L S  I.NVOCATTON T: j r  ̂ »M'f
ACJ .  I r!;; ABOVE SHOULD BE INCLUDED T.*J any Rccnr UTIONO r>,‘ COS'* * ̂  ” * 1 L 
HO N S - .R EG A RD IN G  I"HE ANT IOU IT IHS  A0T .  t u c  in inp»r ' r  t u t c
TO PUT GOVERNOR HAMMOND mmttoc  to........ * * * * ■' * O .V I- A A V/*» •

n\/ 1UI i J t i  (| -l/> I IT !"N r>i**
l U'J,

F8KS L 1 0/ Am/HO*
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0  HE: HOUSE B I L L  6 5 ,  SEC . 2

LA21 189 5  1 2 . 2 1  JAOI 0 0 1 9  1 2 . 2 1  0 1 / 2 9 / 7 9

TO: HOUSE JUD IC IARY  AMD FINANCE COMMITTEES
FROM: BRUCE BOYD, ALASKANS UNITE

101 COLLEGE ROAD, FAIRBANKS , ALASKA 99701
PHONE-* 4 5 6 - 5 1 0 0  OR 4 5 2 - 7 2 0 2

S INCE ANY ALASKAN MAY BE ARRESTED RE RESPECTFULLY REQUEST 
THAT SEC. 2 BE REWRITTEN TO APPLY TO ANY AND ALL ALASKANS 
WHO MAY BE DETAINED UNDER A CHARGE OF, FORMALLY CHARGED 
WITH, OR CONVICTED OF A CRIME UNDER l o  U . S . C .  SECS. 4 3 1 - 4 3 3  
ON LANDS DECLARED TO BE NATIONAL MONUMENTS BY PRES IDENT IAL 
PROCLAMATIONS 4 6 1 1 - 4 6 2 7 ,  ISSUED DEC. I ,  1 9 7 8  UNDER AUTHORITY 
OF l o  U . S . C .  SEC. 4 3 1 .
MR. BOYD CAN BE REACHED WEEKDAYS 9 - 5  PM

*

k

6
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Alaska State LegiC

TELECONFERENCE
HEARINGS

PUBLIC SERVICE ANNOUNCEMENT

RUN THROUGH NOON TUESDAY, JANUARY 30

January 26, 1979

PUBLIC TESTIMONY ON BILLS WHICH WOULD ESTABLISH A LEGAL DEFENSE FUND FOR PEOPLE 

CHARGED WITH VIOLATING THE PROVISIONS OF THE ANTIQUITIES ACT IS INVITED BY 

THE HOUSE JUDICIARY COMMITTEE IN A TELECONFERENCE SCHEDULED FOR 1:00 to 3:00 P.M. 
TUESDAY, JANUARY 30.

AREA RESIDENTS INTERESTED IN PRESENTING TESTIMONY OF! OBSERVING THE HEARING MAY 

PARTICIPATE AT THE ANCHORAGE LEGISLATIVE INFORMATION OFFICE, 1024 WEST SIXTH 

AVENUE. FOR MORE INFORMATION, CALL 278-3668.

L e g is la tiv e  In fo rm ation Of f i ce  . 1024 West Sixth Avenue . Anchorage . phone 278-3668



ALASKA STATE LEGISLATURE
SES)

Legislative Affairs Agency
P o u c h  Y  - S t a t e  C a p i t o l  

Juneau, A l a s k a  9 9611

/  s'
R E G I O N A L  IN FO R M A T IO N  O F F I C E  f

1 0 2 4  W e s t  6 t h  A v e n u e  

A n c h o r a g e , A l a s k a  

9 9 5 0 1 

(907) 2 7 8 - 3 6 68

1/31/79

Enclosed fov your in fo rm a tion are copies o f the s ign - in  sheets fo r  
the January 30 te leconference on House B i l l s  63, 64, and 65 and copies 
o f the pub lic  serv ice announcement and newspaper c lip p in g s  re la t in g  
to the hearing.

Judy. Hopkins 
Anchorage L10

l a a  n

(Rev. 4 -29 -7 7 K)



Trespass legal fund 
to be aired here

Legislation h as  beeri proposed 
to  establish a  sta te-funded  legal 
defense fund fo r A laskans who 
tre sp ass  on federal lands, and a 
th ree-c ity  telephone h ea rin g  is 
scheduled  on th e  su b jec t nex t 

I';;: Tuesday. • ; -
— S ta te  Rep. C halres P a rr , D-

F alrbanks, will hold th e  hearing  
w hich will ba linked to  Anchos- 
age, F airbanks and K etchikan 
through com m unications facili­
ties of the  L egislative Affairs 

yf'f f f ) .  . Agency. The public is invited to
. /  testify  o r  lis ten  to th e  hearing ,

scheduled  a t 1-3 p.m. a t  the  local 
office of th e  agency, 1024 W. Sixth 
Ave. '  I- . 7 ■  • • • _ 1

'8'" w. > W I - "?; fVwn y r— .v ”TT *.
2-A n ch o rag e  Daily News, M onday, Jan u a ry  29, 1979

* Alaskans Get Chance 
To Air Views On D2 3

Anchorage residents who want to 
talk to Alaska legislators about the 
D2 land issue will get their chance 
Tuesday.

The House Judiciary Committee 
' wil! hold a teleconference hearing on 

Fairbanks Rep. Charlie P arr’s bill to 
set up a  state-financed legal defense 
fund for Alaskans charged with 
violating rules of the new national 
monuments set up by President Car­
ter under the Antiquities Act.

Legislators and local residents 
participating in the hearing will be 
able to see and hear each other over 
a satellite television circuit.

The hearing will run from 1 to 3 
p.m. a t the Anchorage Legislative 
Information Office, 1024 W. Sixth 
Ave.

Persons wishing to testify may 
call the office a t 278-3668.

The Legislature, in cooperation 
with the state-run satellite television 
project, held Alaska’s first teleconf­
erence hearings last year, on capital 

■ move legislation.
■

: 12 The Anchorage Times, Monday, January 29,1979

A n d f o n i g *  © i m & s

Women’s Worldr

■ :

C l u b l i n e

i

' ! ■: ;‘ %
Monday, January 29, lSf7yrhe Anchorage Times 3

TELECONFERENCE 
HEARINGS 

Public testimony on bills which 
would establish a legal defense fund 
for persons charged with violating 
the provisions of the Antiquities Act 
is invited by the state House Judi­
ciary Committee from 1 to 3 p.m. 
Tuesday. Local residents who wish 
to present testimony o r observe the 
hearings may participate at the 
Anchorage Legislative Information 
Office, 1024 W. Sixth Ave., 278-3668.
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F u n d i n g  I n f o r m a t i o n  
G e n e r a l  F u n d  S 5 0 d , 0 0 0
O t h e r  Funds 

IN T H E  H O U S E

-0 -

I n t r o d u c e d :  1 / 2 4 / 7 9
R e f e r r e d :  J u d i c i a r y  a n d  Financt

BY PARR, ANDERSON, BARNES, 
BEIR N E, BETTISWORTH, BRANSON, 
BROWN, ELIA SO N ,H A Y ES. MOSS, 
MUNSON, RANDOLPH, ROGERS ,
A N D  S M I T H

H O U S E  B I L L  NO. 65 

IN T H E  L E G I S L A T U R E  O F  TH E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - F I R S T  SESSION?

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  a s p e c i a l  a p p r o p r i a t i o n  to the D e p a r t­

m e n t  of  Lawj an d  p r o v i d i n g  for a n  e f f e c t i v e  d rX e ."
B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALAS K A :

* S e c t i o n  1. (a) T h e  l e g i s l a t u r e  finds that the P r e s i d e n t  o f  the  U n i t e d  

S t a t e s  has a c t e d  a r b i t r a r i l y  a n d  b e y o n d  the in te n t  o f  law b y  u s i n g  the A n t i­

qu i t i e s  Act to c l o s e  s o m e  5 6 , 0 0 0 , 0 0 0  a c r e s  o f  A l a s k a  land to p u b l i c  use. As 

a r e s u l t  of the P r e s i d e n t ' s  a c t i o n  m a n y  trappers, h u n t e r s  a n d  m i n e r s  h a v e  h a d  

t h e i r l i v e l i h o o d  d e s t r o y e d ,  a d e s t r u c t i o n  not j u s t i f i e d  b y  a c o m p e l l i n g  

p u b l i c  int e r e s t . Th e  l e g i s l a t u r e ,  as r e p r e s e n t a t i v e s  of a f r e e  p e o p l e ,  f inds 

s u c h  a c t i o n  i n t o l e r a b l e  a n d  i n t e n d s  to s e e k  r e d r e s s  t h r o u g h  b o t h  the c ou r t s  

a n d  the Co n g re s s .

fb) T h e  a v e r a g e  c i t i z e n  lacks the r e s o u r c e s  to o p p o s e  the  m a s s i v e  p o w e r

of the f e d e r a l  g o v e r n m e n t .  T h e  l e g i s l a t u r e  f inds it a p p r o p r i a t e  to a s s i s t

A l a s k a n  c i t i z e n s  in r e s i s t i n g  a r b i t r a r y  a c t i o n  by the f e d e r a l  e x e c u t i v e  by

p a y i n g  for legal a s s i s t a n c e  to those w h o s e  l i v e l i h o o d s  h a v e  b e e n  t a k e n  away.
Irv>i7

* Sec, 2. T h e  s u m  o f  $ 5 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to 

t he D e p a r t m e n t  of L a w  for the p u r p o s e  o f  p a y i n g  r e a s o n a b l e  l egal d e f e n s e  fees 

f or trial a n d  a p p e l l a t e  level legal r e p r e s e n t a t i o n  for p e r s o n s  wh o

(1) for at l e a s t  t h r e e  y e a r s  b e f o r e  D e c e m b e r  1, 1978,

(A) h a v e  e a r n e d  at l east o n e - h a l f  of t h e i r  a n n u a l  i n c o m e  as a 

d i r e c t  r e s u l t  of a c t i v i t i e s  c o n d u c t e d  on lands d e c l a r e d  to be n a t i o n a l  

m o n u m e n t s  by P r e s i d e n t i a l  p r o c l a m a t i o n s  4611 - 4627, i s s u e d

D e c e m b e r  1, 1978, u n d e r  a u t h o r i t y  o f  16 U.S.C. sec. 431 j or

(B) h a v e  s u b s i s t e d  t h r o u g h  s u b s i s t e n c e  h u n t i n g  or f i s h i n g

-1- H B  65
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e n t i r e l y  or p a r t l y  o n  l ands d e c l a r e d  to be n a t i o n a l  m o n u m e n t s  b y  P r e s i­

de n t i a l  p r o c l a m a t i o n s  4 611 - 4627, i s s u e d  D ^ ceribep 1, 1978, u n d e r  

a u t h o r i t y  o f  16 U.S.C. sec. 431 j O f /(H!C££'5~ffl 5UC{^a,
f t O b l M a r e  d e t a i n e d  u n d er a c h a r g e  of, f o r m a l l y  c h a r g e d  wi t h ,  or

c o n v i c t e d  of a c r i m e  u n d e r  16 U. S . C .  secs. 43 1  - 43 3  or a ru l e  or r e g u l a t i o n  

i s s u e d  u n d e r  16 U.S.C. secs. 431 - 433 o n  lands d e c l a r e d  to b e  n a t i o n a l  

m o n u m e n t s  b y  P r e s i d e n t i a l  p r o c l a m a t i o n s  4611  - 4627, i s s u e d  D e c e m b e r  1, 1978, 

u n d e r  a u t h o r i t y  o f  16 U.S.C. sec. 431, as a r e s u l t  of the c o n t i n u a t i o n  of 

t h o s e  a c t i v i t i e s  d e s c r i b e d  in (1) of this s e c ti o n ;  and

(3) m a k e  a w r i t t e n  r e q u e s t  to the d e p a r t m e n t  fo r  the p a y m e n t  of 

r e a s o n a b l e  legal fees i n c u r r e d  in d e f e n d i n g  a g a i n s t  the c h a r g e  or in a p p e a l­

in g  the c o n v i c t i o n ,  or both. T h e  d e p a r t m e n t  m a y  e s t a b l i s h  a s c h e d u l e  of

r e a s o n a b l e  legal fees for the d e f e n s e  or appeal.

* Sec. 3. T h i s  Act takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . -  

0 7 0 ( c ) .

l& fZ S L *  C uX L .

-2- HB 65



BERND g a e d e k e
R eg is te red  Gu ide

HUN TIN G • FISH IN G  • BACKPACKIN G  • PH OTOG RAPH Y
On America-s Last Frontier

Telephone: (9 07 )479 -6354

■representative
Charlie ?arr 
Poach V
Juneau, Alaska 99311

P. 0 .  Box 80424 
College, Alaska 99701
2C Jan., 1979

j^ear /r. Parr,

V 3 d  m a y
to introduce leeis as mine, lodges rar removec_jjgfB— ore ruac 
system and lodges who^oay-ts-xes-^r-al^r^ier? buiJplieb-ii£Tch are purchased locally.

r.at you thought my suggestion made a lotTrP^Brrse-eittca^oureally 
have those lodges in mind. -

\  i
Since that conversation we have been dealt a much, harder blow, however, the Antinuities 
Act... This act will create a severe hardship on my business and frankly, I don't know 
how we will be able to make ends meet now. I have been in the guiding business since 
19,6.7 and have invested appx. S 200,O X  in my camps and lodges in the Brooks Pange. I. 
have, been guiding in ah exclusive area assigned me by the Guide Licensing and Control 
Board'. v.Aboat 30 to 90 percent of this efea is .within the newly created Oates of the

have the money to pay for our>services and will frequently work out an arrangement 
with some of the outside ooerators with which we have to comoe'te up here. Vv

I i,-as gratified to hear that you are one; of the Members sponsering a bill to provide 
state funds to help pay for legal fees should'people such as us become involved in 
legal battles with tne Fed’s. But realistically I don’t see much, chance of this bill 
getting far, and even if it should, it still wpuldn1t give me much incentive to break 
the law as 1 do not intend to put my clients in jeapordy. v

• • -hy./ N * • ' • 'r..‘ i ,
May I surges! introduction of another bill Which might help those of us who are faced 
with severe hardships now? Would it be possible for the state to make low interest 
funds available for*qualified people ( this could easily be proven with tax records, 
etc.) to tie them over for a few years to- get into related or other activities? V’e 
have one advantage over so many other guides who do not even own any property in their 
areas; we own the properties on our three main camps. I know ttat we can make a go 
of it in the summer tourism and fishing business and we have been gearing toward 
these activities. Eut it wi31 take several years to build up this type of business 
to where we can make ends meet. Without the major source of income, guiding sport
hunters, we see no way to make all our payments. V.’e have too much invested to give
up now, and we could have easily adjusted to HR}9 which would have given us 20 years
to continue our guiding activities. But the Antiquities Act was too drastic and has
made no provision to help people such as us.

We doi'.’t want to be bought by the red’s., as a matter of fact we’d figho it out with 
them if we had to,to retain this land for net only us, but for our children. All we 
want, if our rights aren’t given back to us, is a chance to continue our livelihood.

Sportsmanship  —  Our First Consideration



Alatna Guide Service
HUNTING  *  FISHING * BACKPACKING *  PHOTOGRAPHY 

On America’s Last Frontier
BERND GAEDEKE

R eg is te red  G u id e
Telephone: (907) 479-6354 P. O. Box 80424 

College, Alaska 99701

Charlie Parr page two

But this will take money. We just can’t afford to borrow at current interest rates, 
especially not for a business that banks consider to be defunct r. >w. V,:e are faced 
with a real emergency situation and I feel that some kind of financial aid is 
absolutely in order. I'm not asking for a hand-out, just a low int.erest loan to 
heio me carry on.

I wrote a similar suggestion to the governor's office recently, but haven't had
a. reply as yet. I suggested that perhaps our governor could even ask the Fed's, 
for federal "disaster" funds. Perhaps they should make money available since 
they're the ones who put us out of business. Eut again, I want to emphasize that 
we don't want to be bought off. I'm sure the government would be all too pleased 
to get us off their backs that way. We want to retain out traditional way of life, 
our’ human rights if you will.

; /
I'd appreciate hearing from you in regards to this matter.

)j ’’ f

v. } v*

>- ..t ■ 
w. •.
; S-.
' V

\  *’*"
I-S.--

- ' - sincerely,, 

Bernd Gaedeke

Sportsmanship  —  Our First Consideration
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o
PLEASE DEL IVER  THE FOLLOWING MESSAGE TO ALL LEG ISLATORS :

W YOU ARE INV ITED  TO A PREVIEW SHOWING OF " I N  DEFENSE OF ALASKA. .
THE C IT IZ E N S  SPEAK" SPONSORFD RY THE REAL ALASKA COALIT ION AND
ALASKA UN ITE .  EXECUTIVE DIRECTORS OF THOSE GROUPS WILL MAKE A 

w  SHORT PRESENTATION AND ANSWER QUESTIONS. THE PROGRAM W ILL  BE 
FROM 8 : 0 0  P .M .  T I L L  9 : 0 0  OR 1 0 : 0 0  WEDNESDAY, JANUARY 2 4 TH IN 
THE BIJTROVICH ROOM. IF  YOU CAN ATTEND OR HAVE FURTHER QUESTIONS,
PLEASE CONTACT LAN I MARTYAK IN SENATOR DON BENNETT'S OFF ICE AT 
4 6 5 - 3 8 / 1.
KEN FANNING Q
REAL ALASKA COALITION 
P .  0 .  BOX 7 3 4 7 8  
FAIRBANKS , AK 9 9 7 0 7

w  EOM

o jd t
n  A  .it
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TO ROCKY PLOTNICJC; HOUSE JUD IC IARY  
0  FROM PEGGY, KTN INFORMATION OFF ICE

H I ,  NICE TO RE WORKING WITH YOU AGAIN TH IS  YEAR.
#  WE WILL ONLY HAVE ONE PERSON TEST IFY ING  SO FAR AND A COUPLE 

OF OBSERVERS. THE RARE 2 PEOPLE WILL BE IN TOWN TOMORROW 
i AND MOSI OF THE INTERESTED PEOPLE WILL BE T IED  UP WITH THFM.

0  WILL LET YOU KNOW EARLY I F  WE, HAVE ANYMORE TO TE S T IF Y .  PEOGY/EOM
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m  TO ROCKY PLOTNICK JNU
FROM JUDY ,  ANCHORAGE INFO OFF ICE

A  CHUCK HAJLEY I S  OUT OF TOWN UNTIL THURSDAY MIGHT; GLAVINOVICH HAS 
' BEEN ADVISED.
0  NEGLECTED TO MENTION IN LAST TRANSMISSION THAT WE ALSO ATTEMPTED 

TO CONTACT TRUSTEES FOR ALASKA, S IERRA CLUB AND A C L U ,  BUT NO 
RESPONSE AT THEIR NUMBERS.
JOHN HAVELOCK WAS IN TODAY TO P ICK  UP THE B IL L S  AND AFTER 

i REVIEWING THEM SAID HE MAY DECIDE AGAINST TEST IFY ING ;  W ILL 
£  ADVISE LATER TODAY. IF  THAI' I S  THE CASE, WE ARE DOWN TO ZERO 

R'REF- REG I STEREO WITNESSES. EO/

LAN  2 5 2 2  1 4 . 3 5  JA01 0 0 3 9  1 4 . 3 5  0 1 / 2 9 / 7 9

TO ROCKY PLOTNICK JNU 
0  FROM JUDY ,  ANCHORAGE INFO OFFICE

CHUCK HAWLEY I S  OUT OF TOWN UNTIL THURSDAY NIGHT; GLAVINOVICH HAS 
0  BEEN ADVISED.

NEGLECTED TO MENTION IN LAST TRANSMISSION THAT WE ALSO ATTEMPTED 
> TO CONTACT TRUSTEES FOR ALASKA, S IERRA CLUB AND A C L U ,  BUT NO 

RESPONSE AT THEIR NUMBERS;
JOHN HAVELOCK WAS IN TODAY TO P ICK  UP THE B IL L S  AND AFTER 
'REVIEWING THEM SAID HE MAY DECIDE AGAINST TEST IFY ING ;  WILL 
ADVISE LATER TODAY. IF  THAT IS  THE CASE, WE ARE DOWN TO ZERO 
RE-REG ISTERED WITNESSES. EOM/
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