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RE: House Bill - 802
Passed - Nurse Mid- 
Wife Bill

Dear Senator Hackney:

Thank you for requesting medical society input on 
this bill. The Fairbanks Medical Association has the 
following concerns with this legislation.

1) The provision of hospital privileges f°r 
nurse mid-wives should not be tied to 
licensure. We understand that this 
feature has been removed from the 
House passed version, and we hope it 
will remain a "dead issue".

2) Insurance plans and health maintenance 
organization type plans should not be 
required to cover these services as a 
condition of being marketed in Alaska.
We understand this also has been removed.

3) There must be provision for adequate 
physician supervision. This will be 
adequately covered if State Medical 
Board approval of a supervisory or 
collaborative relationship with a 
physician remains a condition of li­
censure for nurse practitioners, in­
cluding nurse mid-wives. That state 
of affairs is threatened by the nurse 
practice bill which is also currently 
in the legislature, and you will be 
receiving comments from us on that 
bill, separately.



1 do not believe we have any problems with the re­
quirement that Medicaid cover nurse mid-wife services, 
which we understand is the only significant provision 
remaining in the bill, except for our concern that 
adequate physician supervision be mandatory, preferably 
a condition of licensure as mentioned above.

Please cor tact me if you would like to discuss this 
further. Thank you for your interest.

Donald E. Thieman, M.D. 
President
Fairbanks Medical Association 
1001 Noble Street 
Fairbanks, Alaska 99701

DET:mb

cc: Douglas Smith, M.D., President
Alaska State Medical Association

Winthrop Fish, M.D., Chairman
Alaska State Medical Association Legislative Committee

Martha MacDermaid, Executive Secretary 
Alaska State Medical Association
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ill 802

Dear Senator Hackney:

This letter is written on behalf of the American 
Council of Life Insurance and its sister trade 
the Health Insurance Association of America.

association,

There
out

are technical problems with the bill, as set 
in the enclosed letter from Mr. Kuhnen of the HIAA. His 

suggested amendments are also enclosed. Any questions about 
these suggested changes can be answered, through me, by Mr. 
K u h n e n .

Thank you for your consideration.

iVej>y''tr"lily yours,

Thomas

MTT/pl

cc: Mr. Bill Lincoln
Mr. Charles Kuhnen
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April 3, 1980

Mr. M. T. Thomas 

Attorney at Law

Robertson, M( nagle, Eastaagh, s. Bradley 

200 National Bank of Alaska Building 

P.O. Box 1211 

Juneau, Alaska 99802

Re: Alaska HB 802 - Services of Nurse

'idwives

Dear Mike:

We eed to secure an amendment to this bill. We do not oppose covering these 

services of nurse midwives in lieu of physicians’ services for pregnancy and 

childbirth, provided: (1) the policy covers physicians’ services for pregnancy 

and childbirth, (2) the nurse midwife is licensed as a registered nurse and 

certified as a nurse midwife, (3) the services performed by the nurse midwife 

are within the scope of the nurse midwife's certification and license, and (4) 

any bill requiring this is drafted properly.

We do object most strongly tr the provision of the bill which mandate maternity 

benefits.

Section 2 of the bill is imporperly drafted in that: (1) it speaks of "health" 

insurance instead cf "disability" insurance: (2) we provide benefits for the 

maternity coverage that have no.'hing to do with practitioner's services, as 

well as benefits that cover practitioner services and this section does not make 

the distinction: (3) there is no requirement that the services of the nurse midwife 

be within the scope of the person's certification; (4) the phrase which begins "in 

accordance with regulations" is not clearly tied to the practice of nurse midwives

rather than to the provision of benefits.

Sections 3, 4, and 5 mandate benefits for maternity services furnished by nurse

midwives in all policies which provide for hospital, nursing, medical, or surgical

services. We object to the mandating of benefits. Also the sections are improperly- 

drafted in tha hospital policies may provide no benefits for the services of any 

medical practitioner, and in that benefits for nursing services do not cover the 

services of physicians. The nurse midwife is supposed to be an alternative to 

the physician for some services in connection with pregnancy and childbirth.



Mr» M. T. Thomas 

April 8, 1980 

Page Two

There is no good reason that everyone who takes out an insurance policy which provides 

hospital, nursing, medical, or surgical benefits should also have to purchase maternity 

benefits, whether that person wants to pay for maternity benefits or not. Maternity 

coverage is now available from many insurers for those who wish to pay for t-he coverage.

Section 6 of the bill mandates maternity benefits for services or nurse midwives i.. 

subscribers' contracts. Ii the Blues want to accept this, that is alright with us. All 

we want to make sure of in connection with the Blues are not also required to do.

Attached is my redraft of Sections 2 through 8 of the bill. What my redraft says is 

that if a policy or a subscribers' contract or fraternal benefit society certificate 

provides benefits for a physician's services in connection with pregnancy or childbirth, 

benefits shall not be denied when the services are performed by a certified nurse midwife 

if the services are within the scope of the nurse midwife's certification.

Whenever I have mentioned "certificates" I have done so only in connection with a fra­

ternity benefit society, because we l.. st be careful not to use the word "certificate" 

in a way in which it can be interpreted to refer to an individual's certificate under a 

group disability insurance policy.

We need some lead time which I have provided for us. We also should avoid having the 

state interfere with previously issued policies, but (to be realistic) I have included a 

provision affecting previously issued group policies under certain circunstances.

The ACLI's position, I believe, is the same as ours on this bill.

Charles D. Kuhnen 

Counsel
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State Medical Board
c/o Jeffrey A. Partnow, M.D,

SUBJECT: Lay Midwifery

Dear Jeff,

In recent months the members of the Department of OB/GYN and Pediatrics have 
become aware of at least one person, calling herself a lay midwife, soliciting 
deliveries to take place in the patient’s home. We have checked into the 
legality of this situation, that is, lay midwifery, and find that the State 
StatutCj are deficient in this regard, t..at is, it is currently illegal for a 
certified nurse midwife or even a physician to practice in anv manner, including 
attendance at home deliveries unless they are appropriately licensed. Since tne 
subject of lay midwifery is rot covered at all, it is apparently the opinion of 
the Attornty General's office that it is not illegal for someone to label them­
selves a lay midwife and provide care for home deliveries. We feel that this 
situation is inappropriate and that someone, i.e., the State of Alaska, should 
spell out the necessary conditions under which a lay midwife may be defined and 
may practice. To ignore this problem is to condone its existence. We would, 
therefore, recommend that a bill be drawn up using the outline provided below 
to rectify the situation. Senator Don Bennett has stated that he would be 
willing to sponsor such a bill if it was recommended by the Medical 3oard.

AN ACT RELATING TO LAY MIDWIFERY

PROBLEM:

GOAL:

DEFINITION:

DEFINITION:

The lack of a statute providing for licensure of lay midwives.

The purpose of this bill is to prevent unqualified persons from 
misleading the public by providing for the licensure of lay 
midwives.

In this bill the word "physician" shall mean a person with an 
M.D. or a D.O. degree.

A lay midwife is a person who engages in planned attendance and/or 
assistance at delivery of a baby vnerever the delivery may occur 
and whether for fee or other consideration. This definition 
applies only to those persons who are not otherwise licensed as 
a physician or as a nurse midwife under current statute.



State Medical Board 
Page Two 
April 18, 1980

PROVISION I:

PROVISION Ii:

PROVISION III:

In order to be licensed in the State of Alaska a lay midwife 
must have a supervisory-consultative relationship with a 
licensed physician who must ascertain that the lay midwife 
has appropriate qualifications and training.

The supervisory physician must have staff privileges in the 
OB/GYN Department of the hospital or other medical facility 
to which a patient with complications would be referred.

The supervisory physician or another physician of his designa­
tion must be available for consultation at all times by the 
lay midwife.

PROVISION IV: The application for licensure must include the following:
1. The name and address of the supervisory physician.
I . The physician shell state that the applicant is qualified

to practice lay midwifery.
3. The application shall include a brief description of

the method of supervision and the mechanism for consultation,
4. The institution in which the physician has privileges must

be listed.

PROVISION V:

PROVISION VI:

A fee should be established payable to the Department of Commerce, 
and the 'ength of the licensure period and the date of its 
expiration should be spelled out.

Practice of 7ay midwifery as defined, without a current license,
is an offense punishable by--(the same provision should be
used here as would apply for a nurse practicing without a license.)

The undersigned staff members of Fairbanks Memorial Hospital concur in recommending 
that such a bill be drawn up as soon as possible.

David Cammack, M.D.

v v w
Clarice Dukeminier, M.D.

^ S v.O 
Lawrence Dunlap, M.D. J

Richard Hess, M.D.
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Midwives
---- uu*., oy Reps, ncrannon, Rogers and Phillips.
Amends AS 18.20 (Hospitals) by addition of new section which pro 
hibits the issuance of a license to a hospital which doesn't per 
nurse practitioners, certified as nurse midwives in accordance 
with state regulations, to practice as nurse midwives in the hos 

pital. Amends AS 21.42 (The Insurance Contract) by adding new 

section which requires all individual and group health insurance 

policies providing coverage on an expense-incurred basis, and al 

individual and group service or indemnity contracts issued by a 

nonprofit corporation, tc provide that the health insurance bent 

fits applicable to maternity shall be payable ter maternity ser­

vices furnished by certified nurse micwives. Amends AS 21.51 

(Disability Insurance Policies) by adding new section which 

requires di'.ability policies issued or delivered in state tc pro­

vide indemnity in reasonable amount for cost of maternity service 

furnished by certified nurse midwives. Amends AS 21.54 (Group 

Blanket Disability Insurance) by adding a new section with above 

effect. Amends AS 21.S- Fraternal 3enefit Societies) bv adcir.g

new section which requires certificate or other evidence of a 
contract of health insurance issued or delivered by a society 
in state to provide indemnity for nurse midwife services.
Amends AS 2.1 8? (Hospital & Medical Service Corporations) by 

adding new section outlining nurse miawTife sei-vices that must 

be furnished by medical service corporations, hospital service 

corporations, or combined medical and hospital service corpor­

ations. Adds "nurse midwife" to definition of "participant 

physician" under AS 21.87.330(8) and adds definition of "nurse 

midwife" (registered professional nurse who is certified as an 

advanced nurse practitioner under AS 08.68410(9) and authorized 

to practice as a nurse midwife under regulations adopted in 

accordance with AS 08.68.410(5)). Does not provide for effec­
tive date.

Nurse

Mtdwives
(SUBSTITUTE

offered)

HOUSE KILL NO. 802, Reported back to the

r'

House by HESS with a majority recommending replace with a 
SUBSTITUTE and that it do pass, hot concurring: Chacterton

has no recommendation. The substitute deletes provisions 

added_in the original bill relating to disability policies^, 

issued or delivered in the state to provide indemnity in reason­

able amount for cost of maternity services furnished by certi­

fied nurse, mudwives. Deletes proposed amendment to Group 

aji_d Disability Insurance relat inp to the"same~ [Deletes pro- 

vis ionsTwTiTcH called^”'or certificate or other evidence of 

a contract of health insurance issued or delivered by a society 

in state to ̂ provide indemnity for nurse midwive service.

Deletes section which added provisions outlining nurse midwife 

services th£t~must"be furnished bv medical service corporations,
hospital service corporations, or combined medical and hospi- 

tal service corporations. The substitute adds "nurse "mic* *df e" 

To the de’fihitTdrTTT "physician" under A3 21.87 (Insurance. 

Hospital and Medical Service Corporations.) Adds section 

21.42.347 (Coverage for Cost of Services Provided by Nurse 
Midwives) to AS 21.87.340(15) (Hospital and Medical Service 
Corporations. Other provisions applicable). To Rules.

pse Midwives COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 802 (Amended), (see 
pages 238,435, and bills passed in tne House, this report). 
Received in the Senate on April 1 and referred to HESS, then 
to Judiciary.
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§ 21.87.010 

Section
230. Records and act 
2-10. Annual stateme 
250. Examination 
200. Taxation 
270. Joint operations 
280. Combined corpo 
200. Contracts covei 

compensation i

Sec. 21.87.010. {
every individual, 
ganization of any 
gage in the provis 
finec in § 330 of t 
periodic prepayme 
scribers.
(b) Thischapte,
(1) insurers or 

act the kind ol' in 
title;

(2) fraternal ai 
of this title;

(3) health care 
ployees and their d 
Costs thereof by tin 
ties owned, employe

(4) infrequent i 
direct to the physit 
rendered to the pat 
SLA 196G) k

Am. Jur., A Lit anil 
inccs. _  211 Am. Jur.
1 758 <-t scq.; -11 Am. .1 
and Surgeons, 5 25.

Sec. 21.87.020. F'i 
pose of this chapter 
and operation of j 
order that the servh 
and equitable contr; 
tions meeting reasoi 
and financial soundn 

(b) This chapter 
Purpose declared in

Sec. 21.S7.030. 1’r 
may apply to a hea 
"r referred to in this

Sec. 21.87.(110. I t £
•V* person otherw'M

Chapter 87. ' (ospital and Medical Service Corporations.
Scctio n 
10. Scope of chapter 
20, Purpose and interpretation 
30. Provisions exclusive 
•10. Incorporation—Certificate of au­

thority required 
f.o, Paine— Lav applicable; nppro- 

val of articles of incorpora­
tion; amendment 

•10. Name of corporation 
7o. Qualifications for cert, cate of 

authority
80, Application for certificate of au- 

tllOt ity
iiO. Issuance or refusal of certificate 

of authority 
100. Continuance or expiration of 

certificate of authority 
llo. Suspension or revocation of cer­

tificate of authority

Section
120. Services and benefits vhieh may 

be provided, medical service 
corporations 

130. Services and benefits which may 
he provided, hospital service 
corporations 

110. Medical service agreements 
150. Hospital service agreements 
1(50. Subscriber's contracts 
170. Service agreements and sub­

scriber's contracts must pro­
vide substantial service bene­
fits

180. Filing and approval of agree­
ments and contracts 

100k Charges and rates 
200. Reserves 
210. Surplus fund 
22o. Investments

) A l a s k a Statutes § 21.84.590

society has a board of directors charged with the re- 
for managing its affairs in the interim between meet- 

its supreme legislative or governing body, subject to con­
trol by the body and having powers and duties delegated to it. in 
the constitution or laws of the society;

(5) the board of directors is elected by the supreme legislative 
or governing body, except in case of filling a vacancy in the interim 
between meetings of the body;

(6> the officers are elected either by the supreme legislative or 
governing body or by the board of directors; and

(7) the members, officers, r< presentatives or delegates may not 
vote by proxy. ($ 1 ch 120 SLA 1 966)

Sec. 21.84.596. Other provisions applicable. In addition to the 
provisions contained in this chapter, other chapters and provisions 
of this title shall apply to fraternal benefit societies, to the extent 
applicable and not in conflict with the express provisions of this 
chapter and the reasonable implications thereof, as follows:

(1) AS 21.03
(2) AS 21.06, with the exception of AS 21.06.250
(3) The following sections of AS 21.09:
(A) AS 21.09.050
(13) AS 21.09.100

(-1) AS 21.33.010
(5) AS 21.36
(6) A S 21.42.290*/
(7) AS 21.69.370
(8) AS 21.69.640
(9) AS 21.78. (§ 1 ch 120oLAlu66)
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§ 21.89.010I n su r a n c e21.87.340« 21.87.330

su b sc r ib e r s ,
| p rov ided un-

ira tion sha l l 
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1 employee en- 
|ount, b u t  not 

of d irec to rs .

ce corporation

Au tho r i ty  
■pi ra t i  on 

l i io r i t y  51^0 
. o r each

ra t i
■les 0 ' in-
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ther than

;e commissioner 
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c rod to an 
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L r i lx T .*
mount by ‘ ■
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health care sferv ices is to  be rendered  to o r on b e h a l f  o f  th e  s u b ­
scr iber by a p h y s ic ia n  or ho sp ita l  th a t  h a s  en te red  in to  a se rv ice  
agreement w i t h  the co rpo ra t ion  co ve r in g  the  se r v ic e s ;

(7) "p a r t ic ip an t h o sp i ta l” is  one w h ich  has en te red  in to  a ser- 
\ ice agreement w i th  a se r v ic e  c o rp o ra t io n ;

(8) "p a r t ic ip an t p h y s ic ia n ” means a doctor , d en t i s t ,  osteopath , 
piumetrist, ch irop ra c to r  o r o the r l icen sed hea lth  ca re  p ra c t i t io n e r

7. la, has entered in to  a se rv ic e  ag re em en t w i th  a se rv ic e  corpo- 
r./.iun; and

i '.u "phys ic ian” in c lu de s  a lso  “su rg eon .” (§ 1 ch 120 SLA  1966)
sec. 21.S7.340. O ther p ro v is ion s  app licab le . In  add i t io n  to the 

-ions contained o r re fe r r e d  to p re v io u s ly  in th i s  chap ter , the 
f  chap ters and p ro v is io n s  o f th ' s  t i t l e  a lso  app ly  w i t h  
to serv ice co rpo ra t io n s  to the  e x ten t  app l ic a b le  and  no t 

•tlirt w ith the exp re ss p ro v is io n s  o f  th i s  ch ap te r  and  the  rea- 
implications 01 the  exp re ss  p ro v is ion s , and fo r  the  pur- 

• <’f the app lication the  co rpo ra t ion s  sh a l l  be cons ide red to be 
‘ ..J " in su re rs” :
/ • ’ AS 21.03 
X  AS 21.06 
3 VS 21.09 
/  AS 21.18.010 
£  AS 21.18.030 
£ AS 21.18.040 7 VS 21.18.120 
f  V.> 21.21.321 7 VS 21.3G

' 21.<19.400 
VS 21.09.520
• ' ’• 69.000, AS 21.69.620, and A S  21.69.630

• E x is t in g  ce r t i f ica te s  o f  a u th o r i t y .  A  h ea lth  ca re  
■ 1 reg is tered to do b u s in e s s  in th i s  s ta te  on J u ly  

1 t" be reg is te red  u n d e r  th i s  chap te r , w h e th e r  or 
lu im n e n t s  o f th is  chap te r . (§ 1 ch 120 SLA

' ’ ' r 89. M is c e l l a n e o u s  P ro v i s io n s .

3

11 lemont s. A settlement made under a motor 
" pf-liey of a claim against an insured aris- 
” an accident or other event insured 1 'ruction of property owned by another 
' 1 ;'.s an admission of liab ility by the 
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Guar Ass'n, Sup. Ct. Op. No. 18111 iFile No. 
37%), 802 P.2d 367 (1078).

The insured is the person who places his 
name in u blank on the policy form 
following the words "does insure" or some 
phrase of similar import. White v. Alaska 
Ins. Guar. Ass'n. Sup. Ct. Op. No. 1813 (File 
No. 37961. 592 P.2d 367 (1979).

NoncompensuFie claims. — Claims by 
law firms, attorneys, and insurance 
adjusters for professional services 
rendered to insolvent insurance companies 
are njt compensable from the coffers of the 
Alaska Insurance Guaranty Association. 
White v. Alaska Ins. Guar. Ass'n. Sup. Ct. 
'Jp. No. 1813 (File No. 3796). 592 P.2d 367 
(1979).

Law firms, attorneys, and insurance 
claims adjusters who were retained by 
insolvent insurance companies to adjust, 
settle, and defend claims and lawsuits 
against policyholders of automobile 
liability insurance, did not fit into the 
category of "insured" or "claimant" and 
thus could not invoke the protection of the 
"covered claims" clause of this chapter. 
White v. Alask Ins. Guar. Ass'n. Sup. Ct. 
Op. No. 1813 (File No. 3796), 592 P.2d 367 
(1979).

Sec. 21.80.190. T it le . This chapter may be knc-vn and cited as tne 
Alaska Insurance Guaranty Association Act. (§ 1 ch 121 SLA 1970)

Chapter 87. Hospital and Medical Service Corporations

Section
340. Other provisions applicable

Vj>ec. 21.87.340. O the r p ro v is io n s  app l ic ab le . In addition to the 
provisions contained or referred to previously in this chapter, the 
following chapters and provisions of this title also apply with respect to 
service corporations to the extent applicable and not in conflict with the 
express provisions of this chapter and the reasonable implications of the 
express provisions, and for the purposes of the application the 
corporations shall be considered to be mutual "insurers” :
(3) AS 21.09, except AS 21.09.090
(15) AS 21 <2.345 ̂
(16) AS 2<.89.040.

(am § 1 ch 92 SLA 1974; am § 2 ch 95 SLA 1975; am § 2 ch 84 SLA 1976)

:



insurance.
(1>) Repealed by § 25 ch 245 SLA 1970.
(c) Repealed by § 25 ch 245 SLA 1970.
(d) Repealed by § 25 ch 245 SLA 1970. (§ 1 ch 120 SLA 1966; am § 25 

ch 245 SLA 1970)

, Kfft't'l of nir«ndnu*nt. — Tin- 197(1 
iiuu'iiiltni'iit rc|M;ali*il suUsfclious (li|, (c) 
ami (ill

Legislative committee report. —
Chapter 2-15, HI,A 11*70 (IICHSH am If),

Sec. 21.42.120. F i l in g ,  app ro va l o f  fo rm s.

Slalt'il in Slurilalil v. CiOVfri:;neilt (Pile Nos. 2988. 31311), f»t»4 I’.'Jil (id (l'J77)
Kmpluyces Ins. Co , Sup. Ct Op. No. I 122

Sec. 21.12.1.‘10. ( h o u n d s  fo r  d isapp ro va l .

The supreme court has uracil the litigation in our courts Slurilalil v,
director of insurance to encourage the (iuvernment Kinpluyees Ins. Co., Sup. Ct
use of clearer Iuiikiisikc in all pulieies, Op No. 1122 (File Nos. 2088, 3120), 5t>4
hotli to assist the insured in purchasing I',2d (id '* 1*77>.
insurance and to avoid the necessity of

Sec. 21.12.220. C on s t ru c t io n  o f  po lic ie s .

Insurance policies ore to tic loo lied contract of adhesion depends not upon its
upon as contructs of adhesion for the language, hut upon the relationship of ttie
purpose of determining " rights of the parlies The result of such a finding is that
parties thereto In so construing a policy the policy is construed so as to provide sat
the supreme court does not require as a coverage which a layman would reasonably
condition precedent that ambiguities he have expected given Ills lay interpretation
found hi the policy language. All that is of the policy's terms. Continental Ins. Co. v
required is that the parties he of such Mus.sell, Slip. Ct. Op. No. 810 (File No
di proportionate bargaining power that ilie 1517), 'l!*8 P.2d 700 (1072). 
insured could not have negotiated for Slated in Stordahl v (•nverniwiil
va’'ialious in the terms of the standard Kniployors Ins. Co. Su| I ’t Op No. 1122
policy Thus, th- finding that a policy is a (File Nos 2088. 3130), 501 I '2d 03 (10771

I'ec. 21.12.315. R equ ire d  p rov is ion  fo r  coverage fo r  new ly  born 
ch i ld re n . All ind iv idua l and g roup health insurance policies providing 
coverage on an expense ine iirred bas is  and ind iv idua l and group service 
or indemnity type eontrue ts issued by a nonprofit corporation which 
provide coverage I'ora fam ily  member o f the insured or su b sc r ib e r  shall, 
as lo the fam ily members' coverage , a lso provide tha t the health 
insurance bene f its app licab le for children sha l l lie payable w ith respect 
In a new ly born child o f  the insured or su b sc r ib e r  from the moment o! 
birth . The coverage for new ly horn ch ildren sha ll cons is t o f coverage of

wins identical lo CHI!II 100 (Jud). Fur 
report till CSHIt 100 (dud.), .tee 11)70 House 
Journal Supplement No. (i
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payment o f  a specif ic p rem ium o r subscr ip tion fee is requ ired to provide 
coverage fo r a chi ld , the policy or contract may requ ire  that notif icat ion 
of birth o f  a new ly horn child and payment o f  the requ ired  premium or 
fees m us t be fu rn ished to the in su re r  w  nonprofit se rv ice  or indemnity 
corporation with in 31 day s  a f te r  the daw. o f  b irth in order t«. have t In- 
coverage continue beyond the 31-day period. The requ irem en ts o f Km 
chapter sha l l apply lo a ll insurance policies and su b sc r ib e r  con trac t' 
delivered or issued fo r de l iv e ry  in this s la te  more than 120 days a f te r  tin- 
effective date o f  th is Act. (*? 1 ch 95 SLA 1975)

Sec. 21.-12.3G0. D e f in i t io n s .
Repealed by § 11 ch 16b SLA 1976.

(tosh reference. — For present Kditor's note. Tlo- repeal. -I . 
provision defining "policy" and "premium," derived from <s I, ch 120, SI.A IPS'. i 
see AS 21.90.110. ch. 33, SLA 1970.

Sec. 21.12.370. Separa te  accoun ts , (a) A domest ic life insurance 
company may, a f t e r  adoption o f a reso lut ion by its board o f d irectors, 
establish one or more separa te  accounts, and may a llocate to tin m tin 
amounts paid to the compr ny which are to be applied under the t• t tn- 
of an ind iv idua l or group con trac t to provide annu ity  benefit.-, which may 
also provide o ther incidental benefits payable in f ixed or i:t variab le 
dollar amounts or in both.

(b) N o tw ith s tand ing  any o ther provision o f iuw, a domestic life 
insurance Company which es tab l ishes one or more separa te account.-' as 
provided in (a) o f th is section may provide to the ho lders o f interest- m 
a separate account vo ting r igh ts  w ith respect to the management of l hat 
separate account and the investment o f its asse ts , may e s tab l ish  for the 
separate account a committee, hoard or o ther hotly, the members <>l 
which (1) may be e lected so le ly  by holders hav ing vo t ing r igh ts , and c.'i 
may or may not be o therw ise  a f f i l ia ted  w ith the life insurance eoui| an\ 
and may provide for coinpli tice w ith any applicable s ta te  and I* -I. m l 
law in order that con trac ts ass igned to separa te account tnav l»- 
law fu l ly  so ld or o ffe red  fo r sa le . I f  so provided in the applicable eonl i am 
the a sse ts  in a separa te account may not be chargeab le  vviili liahil iin 
arising out o f any o ther bus iness o f the compan>

(c) When the re serve  l iab i l i ty  o f a life insurance compan\ w ith t • card 
lo (1) bene f i ts  gua ran teed  as to amount and dura t ion , and FJi fund 
guaran teed as to principal amount or s ta ted  ra le  o f inter, i . 
maintained in a separa te account, a portion o f the a sse ts  o f I In- s.-pai i 
account at. least equa l to the reserve l iab il ity  sha l l In- in\c *• •<I in 
accordance w ith the law gove rn ing  the inves tments of life iiiMiraii..- 
companies. All o ther amoun ts a llocated lo and aectinmlalion <-n .1. 
account may be invested and re invested in any f lu  - of invc.- in . .■ t.t



ri T iw  in junction proceeding is in addition to o i l ie r  penalties and 
:■ dir |«r«id.-d in tins chapter. (art V IM  cli 1)0 SLA 1057)

\rl iclo a. t i c n e ra l  P ro v is io n s .
« t YhMf
♦ i I • • }»in•»» • i• a|'|fJi<*;i!i<ni **f t*!i:ipi«*r

* *4* t •*

Se«\ ll.s.tiS. Hit). K xcep t inn s to app l ic a t io n  o f  chap ter , (a) Tin- 
i i. i j ' lo r does not apply to 

I ' i qua l i f ied  nurse licensed in another s ta te  cmpl I by the Unit. -! 
tat.-s (iov.-rniu -nt or :i hureau , or agency, -.r divisi- f the United
'.11>• t lov.-rnntent \vh:,e in the d ischa rge  o f  his offi- uties;
•> nurs ing  s e r  ice g iven temporarr ly in tin- < o f  a pul.]

■ •m.-rgcnev or d isaster;
' ■» the |a- - c l i    nu rs ing  h\ a s tuden t enro lled in a nursingedncati- •

i :■ -in an-.'edited !>y the hoard when the practice is in connection with 
■1 >• M.l-i't course o f s tudy; or

■ I-- pi'.n'tire i i f  nurs ing  hy a nu rse  enroll*1 in an approvi •!
> !r- 'i-t  coiirxe.
<l*i I- i  imrposes o f this section I.he word “ nu rse s"  inrltnl- 

- I- Mioal and piacticn! nurses , and "tii r s in g "  means professional:!- I 
1 •■aI mo mi' (art l\  Hi 00 SI.A l!)fn7; am § 10 cli 12!) SLA 11)70

• I * * I '■! i i t l c l t f t i i i r h l  T i n *  1 H71

• I*I*■«I paiTiiM i|tii i l l  (m

*'• <;*. UMI A i, ASK A STATUTES §08.08.110

ns.., • D e f in i t io n s . As used n i l s  chapter 
' l">ard' means the Hoard o f  Nurs ing ;

1 Ji " l a ' n i d p ro l . -ss io t ia l n u rs e "  is e(| i i iva l(-n l to trie cominon nf '
11 ;• I teri-d Hill' I'.

i 0 'In rn  eil practica l imrsi-*’ is equ iva len t to the tit le Keen •
■ " ai mnal mil" e;
' I' pr.ai lii'al m irsi i i i ' '  a lso means vocational nurs ing; 

i/ |" a r iu  i , i f  pi |i:; imial nurs ing ' means tin- pt-cforninncc • ’ 
• m i l l"  ir atimi nt observation, care and -ounsel o f  the ill, injiif-il.
m 1 rni, "i I In mamteiiance ol health or | I'evenlion o f i l lness of otlo r

.i|e i ..... and l.-acliing id’ person n-l; or the administration
i . i )• n - i id -1 at fin'll!', preserihed hy a licensed physician or den’

pm- nhs tan l ia l specialized judgmen t and sk i l l  bast'd •'
1 ’ < ami application n f the principlics o f hio logical, physical, a’

■ arm ImI I lie forego ing do n >1 iiudude ac ts  o f medical ditigli'"
■ I ' pc 'iipimniif oi.-dical llierapeiific ar corrective no UHiires mi!-

I ' a i  I hy regu la t ion s promiilgai'-d jo intly hy the Stall* M1-'

4 os.70.010 B u s in ess  and Pko krssions § 08 .7 0 .0 20

It’,) “practice o f  p’-e i ic a l n u r s in g "  means the perfo rmance for 
■- mpensatiun o f  se lec ted acts in the care or p revention o f i l lness , and 
n the care of the il l , in ju red , or in f irm  unde r the direction o f  a licensed 
• rnfcssional nu rse  or a licensed physician or a l icensed den t is t  not 
rv'|tiiring the su b s ta n t ia l  specia lized sk i l l ,  ju d gm en t  and know ledge
r.,|tiired in p ro fess iona l nurs ing; 

t7) an “accredited nu rs ing  education p rog ram " is a program hav ing

hard;
IK) “endorsement” is the l icensing or reg is te r in g  o f an applicant 

without examination th rough the acceptance o f a license or reg is tra t ion  
. .uml by any s ta te  o r te rr i to ry  a f te r  a comprehensive examination 
»hirh is equ iva len t to the examination o ffe red  in th is s t a le ,  and 
; Dividing the applican* meets a ll o ther qua l i f ica t ion s requ ired  hy law;
' ('.)) “advanced nu rse  p ractit ioner" means a reg is te red  professiona l 
rurse w io by v ir tu e  o f  specia lized education and experience, has become 
• rtificd to perform ac ts o f medical d iagnos is , and prescrip tion of 
--•dical, therapeutic or correct ive m easu res as au thor ized  by 
•»gulations p romu lga ted  under (5) o f  th is section. (§ 2 ch !)lt SLA I .)o7; 
»*n 0 5 ch 27 SLA 11)70; am § 3 ch 07 SLA 1073; am §§ 11, 12 ch 120 
>l.\ 11)74)

Klrrl of Hin.-ndnirntn. tin- !f»7:i Till- 1074 iun«-ii'tm.‘i'l s»ll»HtitUl»-.l tali' 
i -tmi-hl i(lil.-.l the ImiKUUKt-Itt-giniiiin: nr territory" for "sl.it.-, u-i-rili.rv. ...

nullinri7.nl" i>..... ...........ml of foreign nninlry" n.-nr On- imilill-' "I
.'•.•mi'li (5). |iaragr;i|ih (8) unit inlil.-il |>rir:î rii|>li 00

C h a p te r  71). N u rs in g  H om o A d m in is t ra to r s .

lion Sen ion
milium of Itoiiril of Nursing ll.imt- 5*0 A|>|ilinilinn
Vliiiiiiistialoi's ltd l.ii'i-nsing

M.-itiI.<-roliip l.oiir.1, soiirn- of 120. Kxainmatinn
i|'|'"iiitmi'iils; term "I office 

I • ii.ni of ol'fiiTrs 
I'"ini meeting).: (piiM'iini 
I''di'' >.i.l powers of I In' houi'il
I >|.rli'l('H

tan 1'rnviHioiml licenses 
t to. Ilspii'iitioii mnl ivnrwal
IflO I'Yl'h
Hit). Unlawful m l:
170. Penalties

\|'|ilii'!iliilily nf A.lininislrnlivi' '.SO lli'finitions
I'riHi-iliiri' ActI .. ,.||«, rt'i|iilm!

v r  11.8.70.010. C re a t io n

gin Facilities o|n-rnii-il hy religion:, 
oigiini/.iiiioiis

o f  Hoard o f N u rs in g  Home 
' Imii.istinlors. There is established the Hoard ol N u rs ing  Home
1 "linistrators. (§ 1 ch 123 SLA l!)7.r.)

I'O'InOir niminiur- ri'porl. For |.linlirmry| am III. *>•'' I07!i House .Iniiruul.
"i. Ii 1251. SI.A 1‘1'ff. (IIUSSII 1112 p 1221

'<« 08 .70 .020 . ,'1 . u i h c r s h i p  h o a r d :  s o u r c e  o f  a p p o i n t m e n t s ;  t e r m  o l
"  In) The hoar, cons is ts o f l ive  inc-mliers: two nurs ing  home



Monday, Mav lQth, 1980

To Senator Glenn Hackney and Committee Members

The Alaska Nurse's Association supports H3802am as it is.

Please do g:ve it a "Do Pass"

Barbara Walker- Lobbyist - Phone 789 —  977 

Alaska Nurse's Association
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A N C H O R A G E . A L A S K A  99502 

P H O N E : (907)276-4511

SER V IN G  IN T H E  W EST S IN C E  IB56

April 7, 1980

The Flonorable Glenn Hackney 
Chairman, Senate HESS Committee 
Pouch V
Juneau, Alaska 99811

Position Paper: CS H.B. 802 c.m. - "An Act relating to nurse midwives"

Dear Senator Hackney:

Recently, the House passed CS H.B. 802 a.m., "An Act relating to 
health care services and the coverage of the services of nurse midwives 
under the insurance laws of the state and clarifying the definition 
of physician under AS 21.87."

On March 5, 1980 we sent you a copy of our position on this bill.
The original of the letter had been sent to Representative Buchholdt. 
Although the House did amend the original bill and delete some sections 
that we had objections to, we still have some concerns.

1. Section 4 - AS 21.87.330 (9), which defines "physician" also 
includes nurse midwives. Nurse midwives are not physicians. 
They do, in fact, have to work under the supervision of a 
physician, and then, only if the hospital by-laws permit it.

Section 3 - AS 21.87.330 (8) also refers to nurse midwives as 
participant physicians. We feel that to include midwives, as 
well as chiropractors and optometrists, as physicians is very 
misleading and should be re-defined accordingly.

2. As nurse midwives are currently allowed to practice under the 
supervision of a physician in many health care service institu­
tions, we don't see the necessity for passage of this bill. 
Being under the suoervision of a physician, a midwive's ser­
vices in a maternity case should be covered by existing health 
insurance plans.

M E M O IR S  O f  THE S IS TERS  O l  PR O V ID EN C E  C O RPO R A T IO N  ALASKA : PROV IDENCE HOSPITAL AN( H O RACE W A SH IN G T O N . PROV IDENCE M ED ICA L  CENTER . SEATTLE THE 
IV P A U L  RET IREM ENT RES IDENCE A N D  M O UNT ST V IN C EN T  NU RS ING  CENTER . SEATTLE PROV IDENCE IIOSPTTAL, EVERETT ST PETER HO SP ITAL . O L Y M P IA - S T  EL IZABETH  
HOSPITAL. YA K IM A . O R EG O N : PROV IDENCE H O SI'TTA I. M EDEORD PRO V IDENCE M ED ICA L  CENTER . PO RTLAND PRO V IDENCE CH ILD  CENTER I’O R T l AN D  ST V INCENT  IIOSPTTAL 
A N D  MEDIC A I. C T N IE R . PORTLAND- C A L IFO R N IA  PROV IDENCE HO SP ITAL . O A K LA N D  PROV IDENCE H IGH SCH O O L . BURBANK S A IN ! IO SEPH  M ED ICA L  CENTER BURBANK



Senator Glenn Hackney
Page 2
April 7, 1980

We would appreciate your consideration of these comments. If you 
need further clarification, please feel free to contact us at any time.

Administrator

/ MC/mm

cc: Max Kersbergen
William Dann 
Charles Rigden 
Ron Hammett 
Donald DeMers 
Jack Brown
Alaskan Hospital Administrators 
Advisory Board
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P O S I T I O N  P A P E R  

C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  N O  8 0 2  am

" A n  A c t  r e l a t i n g  t o  h e a l t h  c a r e  s e r v i c e s  a n d  t h e  c o v e r a g e  o f  t h e  

s e r v i c e s  o f  n u r s e  m i d w i v e s  u n d e r  t h e  i n s u r a n c e  l a w s  o f  t h e  s t a t e  a n d  

c l a r i f y i n g  t h e  d e f i n i t i o n  o f  p h y s i c i a n  u n d e r  A S  2 1 . 8 7 . "

C S H B  N o .  8 0 2  a m  r e q u i r e s  t h e  c o v e r a g e  o f  n u r s e  m i d w i v e s 1 p r a c t i c e  

u n d e r  t h o s e  h e a l t h  a n d  d i s a b i l i t y  i n s u r a n c e  p o l i c i e s  t h a t  p a y  f o r  m a ­

t e r n i t y  c a r e ,  a n d  a d d s  n u r s e  m i d w i f e  s e r v i c e s  t o  t h e  l i s t  o f  m e d i c a l  

s e r v i c e s  p r o v i d e d  t o  p e r s o n s  e l i g i b l e  f o r  M e d i c a i d .  T h e  B i l l  a l s o  

a m e n d s  t h e  d e f i n i t i o n  o f  " p a r t i c i p a n t  p h y s i c i a n "  t o  i n c l u d e  t h e  n u r s e  

m i d w i f e  a n d  a d d s  a  n e w  p a r a g r a p h  d e f i n i n g  " n u r s e  m i d w i f e "  t o  t h e  A l a s k a  

S t a t u t e s .

. . . e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  w i l l  l i m i t  i t s  c o m ­

m e n t s  t o  t h e  a r e a s  o f  t h e  p r a c t i c e  o f  t h e  n u r s e  m i d w i f e  a n d  c o v e r a g e  o f  

t h e s e  s e r v i c e s  u n d e r  t h e  S t a t e  M e d i c a i d  P r o g r a m .  I t  i s  o u r  u n d e r s t a n ­

d i n g  t h a t  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  D i v i s i o n  

o f  I n s u r a n c e ,  h a s  c o m m e n t e d  s e p a r a t e l y  o n  t h e  s e c t i o n  d e a l i n g  w i t h  

m a n d a t o r y  i n s u r a n c e  c o v e r a g e .

P r a c t i c e  o f  N u r s e  M i d w i v e s

N u r s e  m i d w i v e s  h a v e  b e e n  a  p a r t  o f  t h e  A m e r i c a n  h e a l t h  c a r e  s y s t e m  

f o r  o v e r  f i f t y  y e a r s .  T h e  p r a c t i c e  o f  n u r s e  m i d w i f e r y ,  i n c l u d i n g  t h e  

m a n a g e m e n t  o f  l a b o r  a n d  d e l i v e r y ,  i s  r e c o g n i z e d  i n  t h e  l a w s  o f  a l l  

s t a t e s  e x c e p t  K a n s a s ,  M i c h i g a n ,  a n d  W i s c o n s i n .  T h e  t y p i c a l  r e c e n t  

g r a d u a t e  o f  a  n u r s e  m i d w i f e r y  e d u c a t i o n a l  p r o g r a m  h a s  s i x  y e a r s  o f  

p r o f e s s i o n a l  n u r s i n g  e x p e r i e n c e  a n d  a  b a c h e l o r ' s  d e g r e e  i n  a d d i t i o n  t o  

n i n e  m o n t h s  t o  t w o  y e a r s  o f  m i d w i f e r y  t r a i n i n g .  U p o n  s u c c e s s f u l  c o m ­

p l e t i o n  o f  t h e  c o u r s e  a n d  a  n a t i o n a l  c e r t i f i c a t i o n  e x a m i n a t i o n ,  t h e  

n u r s e  m i d w i f e  i s  p r e p a r e d  t o  c a r e  f o r  w o m e n ' s  h e a l t h  n e e d s ,  i n c l u d i n g  

n o r m a l  c h i l d b i r t h  a n d  u n c o m p l i c a t e d  g y n e c o l o g i c a l  a n d  f a m i l y  p l a n n i n g  

s e r v i c e s .

T h e  n u r s e  m i d w i f e  a c c o r d i n g  t o  A l a s k a  l a w  c o l l a b o r a t e s  w i t h  

p h y s i c i a n .  N a t i o n a l l y ,  n u r s e  m i d w i v e s  a r e  e m p l o y e d  b y  h o s p i t a l s ,  

p u b l i c  h e a l t h  a g e n c i e s ,  p r i v a t e  p h y s i c i t . i s ,  t h e  m i l i t a r y ,  p r e p a i d  

h e a l t h  p l a n s ,  a n d  b i r t h i n g  c e n t e r s .  T h e i r  p r a c t i c e  t y p i c a l l y  e x t e n d s  

t s y o n d  p r e g n a n c y  a n d  b i r t h  t o  i n c l u d e  t h e  p o s t - p a r t u m  c a r e  o f  t h e  w e l l  

w o m a n  r . : .d  n e o n a t a l  c a r e  o f  t h e  i n f a n t .  H e a l t h  e d u c a t i o n  i s  a  v i t a l  

c o m p o n e n t  o f  t h e  n u r s e  m i d w i f e ' s  r o l e .

T h e  u s e  o f  n u r s e  m i d w i v e s  c a n  o f f e r  g r e a t e r  a v a i l a b i l i t y  o f  q u a l i t y  

p r e n a t a l  c a r e ,  d e l i v e r y ,  a n d  p o s t - n a t a l  c a r e  i n  m e d i c a l l y  u n d e r s e r v e d  

a r e a s .  ^  a  m e m b e r  o f  t h e  h e a l t h  c a r e  t e a m ,  t h e  n u r s e  m i d w i f e  c a n  p r o ­

v i d e  p r o v i s i o n a l  c a r e  t o  t h e  n o r m a l  o b s t e t r i c a l  o r  p o s t p a r t u m  p a t i e n t ,  

f r e e i n g  h e r  c o l l a b o r a t i n g  p h y s i c i a n  t o  c o n c e n t r a t e  o n  p a t i e n t s  w i t h  p r o ­

b l e m s  r e q u i r i n g  m e d i c a l  e x p e r t i s e .  A n  e x p a n d e d  u s e  o f  n u r s e  m i d w i v e s  

a l s o  c a n  o f f e r  a n  a l t e r n a t i v e  s t y l e  o f  c a r e  t o  f a m i l i e s  a t  a  s p e c i a l  

t i m e  i n  t h e i r  l i v e s .  T h e  d e s i r e  o f  c e r t a i n  f a m i l i e s  f o r  s u c h  a n  a l t e r ­

n a t i v e  m a y  p a r t i a l l y  a c c o u n t  f o r  t h e  a p p a r e n t  i n c r e a s e  i n  h o m e  d e l i ­

v e r i e s ,  a  p r a c t i c e  w h i c h  i n v o l v e s  i n c r e a s e d  r i s k  t o  m o t h e r  a n d  b a b y .



M e d ic a id  C ove rage  o f  N u r s e  Midwives

F e d e r a l  r e g u l a t i o n s  p e r m i t  t h e  e x p a n s i o n  o f  c o v e r e d  s e r v i c e s  u n d e r  
M e a i c a i d  t o  i n c l u d e  q u a l i f i e d  n u r s e  m id w iv es  a s  d e f i n e d  i n  t h e  amended 
Commit tee  S u b s t i t u t e  f o r  HB No. 802 .  The D e pa r tm en t  o f  H e a l t h  and 
S o c i a l  S e r v i c e s  s u p p o r t s  t h e  i n c l u s i o n  o f  n u r s e  midwives  u n d e r  t h e  l i s t  
o f  c o v e r e d  m e d i c a l  s e r v i c e s ,  and e x p e c t s  no r e s u l t i n g  a d d i t i o n a l  c o s t  t o  
t h e  S t a t e .

Department Position

The D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  r e c o g n i z e s  t h e  v a l u ­
a b l e  c o n t r i b u t i o n  t h a t  n u r s e  m idw ives  c a n  make t o  t h e  o v e r a l l  p h y s i c a l  
and e m o t i o n a l  h e a l t h  o f  t h e  f a m i l y  a t  t im e  o '  p r e g n a n c y  and  d e l i v e r y .
We would e n c o u r a g e  h o s p i t a l s  t o  p r o v i d e  s t a f f  p r i v i l e g e s  t o  w e l l - q u a l i ­
f i e d  n u r s e  m id w iv es  who m ee t  t h e  r e q u i r e m e n t s  o f  t h e  Advanced Nurse  
P r a c t i t i o n e r  G u i d e l i n e s  i s s u e d  by t h e  A l a s k a  Board o f  N u r s i n g .  We e n ­
d o r s e  c o v e r a g e  o f  n u r s e  m id w i f e  s e r v i c e s  u n d e r  M e d ic a id .

Recommended by:
Dean F .  T i r a d o r ,  M.D. 
D i r e c t o r ,  D i v i s i o n  

o f  P u b l i c  H e a l t h

Date:

Rod Betit, Director 
Division of

Public Assistance

D a te :

Approved by:

Date:

Helen  D. B e i r n e  
Com m iss io ner
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April 3, 1930

Senator Glenn Hackney,
Chairman, Senate HSS Committee 
Pouch V, M/S 3100 
Juneau, AK 99S11

Dear Senator Hackney:

You will be addressing 1113 802, relating to nurse-midwives. The bill 
poses a problem for us.

It appears that many women desire delivery by nursu-midwives, and it is 
highly probable that well-trained midwives are perfectly capable of 
performing uncomplicated deliveries.

You will be receiving a longer letter from us dealing with the social 
problems we expect to result from the admission into the practice of 
medicine of a seemingly limitless supply of non-physicians, specifically 
dealing with how many medical practioners society can be expected to 
support.

The nurse-midwile is the leading edge. Such individuals are governed by 
the Advanced Murse Practicmer regulations which are in many regards 
nearly identical to the PA regulations. We have no serious doubt that 
1115 802 will provide a precedent for nurse practioners in general and 
PA’s to demand essentially independent practice, fee for service, access 
to third party payers, including government sources, and equal access lo 
hospital facilities.

our perception is that Lite general public does not know this, would not 
uosire it, cannot afford it and would be ill-served bv it. This is a 
position our detractors will call self-serving. We can therefore only 
hope that those in the Legislature with vision and concern for the 
future quality of their own medical care will give careful consideration 
to the potential problems we can expect with passage of 1113 302.

J incerely,

,. i w
«....-;.rc. linn, M.J.
Ct...ir;:.nt., Le.r.ic iacivv Goimi.ictei.
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Honorable Glenn Hackney 
Pouch V
Juneau, Alaska 99811

Dear Senator Hackney:

kThis letter is in reference To House Bill It802. 1 am writing
to you because I would be directly affected by this bill as I am 
a practicing obstetriciar.-gynecologist with staff privileges at the 
Fairbanks Memorial Hospital and in active private practice at the 
Tanana Valley Medical-Surgical Clinic. 1 am urging yon to defeat 
this bill because

I) it would permit the independent practice in the 
hospital of a nurse without requiring supervision 
by an appropriate qualified physician. This would 
he unvise and would also be contrary to current 
regulations, as applied to supervision of physician 
extenders.

2) as worded, the bill would unnecessarily require the 
presence of a nurse mid-wife where there may be no 
need; for instance, in hospitals which do not have 
an obstetrical service and perhaps in Outpatient 
clinics, depending on how one interprets the hilt.

3) if strictly interpreted, the bill would place sanctions 
againct those institutions which do not have a nurse 
mid-vffe even if a nurse mid-wife was not needed and if 
one was not available. This is clearly unwise.

4) this bill is unnecessary because nurse mid-wives are 
currently permitted to practice in Alaska's hosoitals 
and the regulations governing Lhe setting for 'neir 
practice, with appropriate physician supervision, is 
already covered by statute.

iN C .



S e n a t o r  H ackney
March 1 7 ,  1 9 8 0

Page 2

An additional subject, which 1 would like to bring to your attention 
along these lines, is that the state law is deficient in the areas of 
non-medically qualified practitioners of health care. I am specifically 
referring to the independent practice of "lay mid-wives" in Anchorage 
and Fairbanks and perhaps in other areas of the state as well. The 
term "lay mid-wife" refers to a person who is not a physician and not 
a trained nurse and these persons may, in fact, have no training at 
all. At the present time there is no regulation prohibiting them from 
practicing mecicine and this is an extremely dangerous condition. At 
the present time in Fairbanks, there is at least one "lay mid-wife" who 
is soliciting mothers for home deliveries. It is my strong opinion 
that home deliveries are unwise and can unnecessarily jeopardize the 
health of the mothers and babies, especially so when the attendant is 
not trained to handle emergencies which frequently arise. The health 
of the public is especially jeopardized by the fact that under current 
statute the State of Alaska has no control over these persons' qualifi­
cations or lack of qualifications, whereas a physician or registered 
nurse or even a completely trained mid-wife is prohibited from this 
same activity if they are not appropriately licensed in the state. I 
am sure you will agree that this is an absurdity and an oversight which 
should be corrected as soon as possible. I urge you to help r- i.rcct 
this situation and offer my services, as well as those oi. the Department 
of Obstetrics and Gynecology at Fairbanks Memorial Hospital towards the 
end of drafting appropriate legislation.

Thank you very much for your time and consideration.

Obstetrics & Gyi ecology

RAW:mb



Strike everything after Section 1 and substitute the following:

Sec. 2. A S  21.42 is amen d e d  by adding a n e w  section to read:

Sec. 21.42. 347. S E R V I C E S  O F  N U R S E  M I D  W I V E S .  Notwithstanding 

the provisions of an individual or group disability insurance policy, subscriber's 

contract, or fraternal benefit society certificate, which policy or subscriber's 

contract or fraternity benefit society certificate provides benefits for 

physicians' services in connection with pregnancy or childbirth, benefits shall 

not be denied because any such service is performed instuad by an advanced 

nurse practitioner, certified to practice as a nurse midwife in accordance with 

regulations adopted under A S  08. 68. 4 10(5), provided the service performed is 

within the lawful scope of practice of the nurse midwife under such certification.

Sec. 3. A S  21. 84. 590 is a m e n d e d  by adding a new item to read:

(10) A S  2 1.42. 347

Sec. 4. A S  21. 87. 340 is a m e n d e d  by adding a new item to read:

(17) A S  21.42. 347

Sec. 5. Sections 2 through 4 of this act apply to any such individual or group 

policy, subscriber's contract, or fraternity benefit society certificate which is 

delivered in this state on or after January 1, 1981: and to any such group policy, 

subscriber's contract, or fraternity benefit society certificate delivered in this 

state before that date when, on or after that date, either the benefits are a m e n d e d  

or the applicable collective bargaining agreement, if any, expires, whichever 

occurs later.

Suggested R e v i s i o n s  to A la s k a  HB 802





C O M M I T T E E  R E P O R T  

S E N A T E

Date: 3  "  7  '  _________

Mr. President:
HEALTH, EDUCATION AND 

The Committee on SO CIAL SERVICES___________ has hadCSHD 8 3 0 ( F i n a n c e )  am
post-retirement pension adjustments in the teachers' and public employees' 
retirement systems

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

" ] do pass [ ] do not pass

] do pass with attached amendments(s)
[ ] same title

] replace with CS for _____________________________ _ _ _ _ [  ] new title

and recommends ______________________________________________________

FURTHER:  F in a n c e

5/5/80

] AND attaches a "Letter of Intent" [ ] New Fiscal Note

] reports it back without recommendation

] referred to the _____________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PAS_S OTHER RECOMMENDATIONS :

i. / :
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-------------------------- L

S 60 ( Rev .  12/78)

CHAIRMAN
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Effect of amendment.
The 1979 amendment, effective May 19. 

1979. in the first sentence, substituted "is 
repo'ted from the committee of first 
referral" for "which would require 
increased appropriations by the state is 
reported to the rules committee" and "a 
fiscal note containing an estimate of the 
amount" for “an estimate of the probable

amount,” inserted "or decrease which 
would result from enactment of the bill" 
and aode! "or, if the bill has no fiscal 
impact, a statement to that effect shall be 
attached" to the end. The amendment also 
substituted “fiscal note" for "estimate" in 
the second sentence, inserted "or 
statement" in the third sentence, and added 
the fourth sentence.

Sec. 24.30.036. F i s c a l  no tes on b i l l s  a f fe c t in g  sta te re t irement 
sy s tem s . Before a bill which would have an effect on the retirement 
systems of the state is reported to the rules committee, there shall be 
attached to the bill an analysis of the long-term and short-term costs to 
the state if the bill is adopted, as well as the impact of the bill on the 
actuarial soundness of the fund. The analysis shall be prepared by the 
Legislative Board of Retirement Benefits and is in addition to the fiscal " 
rTbie requirements of AS 24.b0.035r(§ 2 ch 130 SLA 1977; am § 3 ch 60 
SLA 1979)

Effect o f am en dm en t. — The 1979 requirements of AS24.jO.O!35” tolheendof
amendment, effective May 19, 1979, added the section
"and is in addition to the fiscal note





C O M M I T T E E  R E P O R T  

S E N A T E

2 / 1 4 / 8 0

Mr. President: 

The Committee on

HEALTH, EDUCATION AND 
SOCIAL SERVICES

FURTHEr :

Date:

has had CSHCR 43

endorsing concept and requesting implementation of the Indian Child Welfare 
Act of 1978

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

[ ] 

[ ] 

[ ]

[ ) 

( ) 

[ ]

do pass [ ] do not pass

do pass with attached amendments(s)

replace with CS for ____________________________

and recommends ____________

[ ] same title 
[ ] new title

AND attaches a "Letter of Intent" [ ]

reports it back without recommendation 

referred to the

New Fiscal Note

Commi ttee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:
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W E S TE R N  C O N FE R E N C E  - C O U N C IL  OF 

S TATE G O V E R N M E N TS

R O B E R T  H. Z IEG LER , SR.
3 0 7  B A W D E N  STR EET 

K E T C H IK A N . A L A S K A  9 9 9 0 1

PO U CH  V 

J U N E A U .  A L A S K A  9981 I VICE CHAIRMAN 
S E N A TE  R U LE S  C O M M IT TE E

F e b r u a r y  2 6 ,  1 9 8 0

-

MEMBER
S E N A TE  STATE A F F A IR S  C O M M IT TE E  

S E N A TE  C O M M IT T E E  ON C O M M IT TE E S  

L E G IS L A T IV E  C O U N C IL  

W E S T E R N  S TA TE S  L E G IS L A T IV E  
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T h e  H o n o r a b l e  P a t r i c k  k o d e y ,
A l a s k a  S t a t e  S e n a t o r  
Room 4 2 7  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a

D e a r  S e n a t o r s  F e r g u s o n  a n d  R o d e y :

I  s p o k e  t o  y o u  t h e  o t h e r  d a y  a b o u t  t h e  I n d i a n  C h i l d  W e l f a r e  
A c t  ( P , L .  9 5 - 6 0 8 ,  9 2  S t a t .  3 0 6 9 )  w h i c h  b e c a m e  e f f e c t i v e  May 7 
l a s t  y e a r .  Mo d o u b t  t h e  i n t e n t  w a s  g r e a t ,  b u t  t h e  d i f f i c u l t y  
t h e  b i l l  a d d r e s s e s  i s  a  n o n - p r o b l e m  i n  t h i s  d a y  a n d  a g e .  T h e  
A c t  a l s o  h a s  t h e  f o l l o w i n g  c i t a t i o n :  25  U . S . C . A .  1 9 0 1  e t  s e q .

O r d i n a r i l y ,  i n  a d o p t i o n  p r o c e e d i n g s ,  t h e  a d o p t i v e  p a r e n t s  
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T h e  c o m p l i c a t i o n s  a n d  b a r r i c a d e s  t h a t  t h e  f e d e r a l  A c t  p l a c e s  
i n  t h e  w a y  t e n d  t o  d i s c o u r a g e ,  n o t  p r o m o t e ,  a d o p t i o n  o f  
N a t i v e  c h i l d r e n .

You  c a n  r e a d ,  i f  y o u ' r e  s o  i n c l i n e d ,  t h e  n a m e s ,  d a t e s ,  p l a c e s  
e t c .  o n  t h e  l e g a l  d o c u m e n t s ;  p l e a s e  d o n ' t ;  t h e y  h a v e  n o  
r e l e v a n c e .

R o b e r t  H. Z i e g l e r ,  S r .

RH Z: l k  

E n c l o s u r e s

b c c : „  S e n a t o r  C l c n n  H a c k n e y  
w i t h  c c  o f  e n c l o s u r e s

R e g a r d s
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APR 2 7 1979

The Honorable Robert Ziegler 
Alaska State Senate 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Senator Ziegler:
\

The Indian Child Welfare Act was signed into law in November, 1978. The 
regulations implementing this law are scheduled for completion sometime 
in June. Due to the significant impact this law will have on the 
Department's operations, I wanted to take this opportunity to give each 
of you a brief summary of the Department's activities regarding its 
implementation and a review of some of the most significant changes 
which will result from its passage.

The Department has been quite involved in the developments concerning 
the implementation of this Act in Alaska. As recently as March 7th, one 
of my staff and a member of the Attorney General's Office testified at a 
hearing concerning the proposed federal regulations. In addition, 
Department representatives have met with the Bureau or Indian Affairs 
and with various native non-profit organizations to discuss and plan the 
process of implementation. Further meetings with these organizations 
are planned and the Department is in the process of developing agreements 
with some of the organizations.

In relation to specific change, the Indian Child Welfare Act does alter 
existing procedures for both adoptions and foster child placements of 
native children. The area of adoptions is addressed in Sec. 103 of the 
Indian Child Welfare Act. This section requires voluntary relinquishments 
of the parental rights of parents of native children to be "executed in 
writing and recorded before a judge's certificate that the terms and

r-3tu.n



consequences of the consent were fully explained in detail and were 
fully understood by the parent or Indian custodian." Presently, the 
Division of Social Services' procedures is that "if there is no active 
child in need of aid case before the court, the relinquishment may be 
taken before a social service worker of the Department." In addition, 
Sec. 103 mandates that "any consent given prior to, or within ten days 
after birth of the Indian child shall not be valid." Once again this 
will result in significant change for the Division of Social Services.
The Division's policy, as stated in the manual, is that "a relinquishment 
may not be taken prior to 48 hours following the birth of a child." 
Finally, Sec. 103 states that "the consent of the parent may be withdrawn 
for any reason at any time prior to the entry of a final decree of 
termination of adoption, as the case may be, and the child shall be 
returned to the parent." Under present Alaskan statutes, the parents 
have 10 days to withdraw the relinquishment. After the 10 day period, 
the parents must show good cause for withdrawing consent.

In regard to foster placement, the Indian Child Welfare Act addresses 
both custody proceedings (Sec. 102) and placement (Sec. 105). Jn See. 
102(d) the Act states that "any party seeking to effect a foster care 
placement, or termination of parental rights to an Indian child under 
state law, shall satisfy the court that active efforts have been made to 
provide remedial services and rehabilitative programs designed to prevent 
the break-up of the Indian family and that these efforts have proved 
successful." The Act goes on to state in Sec. 102(e) that "no foster 
care placement may be ordered in such proceedings in the absence of a 
determination supported by clear and convincing evidence, including 
testimony of qualified expert witnesses, that the continued custody of 
the child by the parent or Indian custodian is likely to result in 
serious emotional or physical damage to the child." The standard of 
proof that the Indian Child Welfare Act establishes for foster placements 
is higher than present state law. Under present law a preponderance of 
the evidence is required and there is no requirement for testimony from 
expert witnesses.

Sec. 105(b) of the Act establishes an order of preference for placement 
of native children: (I) a member of the child's extended family; (2) a
foster home licensed or approved by the Indian child's tribe; (3) an 
Indian foster home licensed or approved by an authorized non-Indian 
licensing authority; or (4) an institution for children approved by an 
Indian tribe or operated by an Indian organization which has a program 
suitable to meet the Indian child's needs. The Division's policy now in 
'effect requires workers to give consideration to placement with relatives 
before exploring other alternatives. This Act, however, states that "a 
preference shall be given in the absence of good cause to the contrary" 
to the order of placement delineated above. To accomplish this the 
Department and tiie native organizations in the state must develop ongoing 
cooperative efforts, particularly in the area of the finding and licens­
ing of foster homes.



These are just a few of the changes which will result from the Indian 
Child Welfare Act. There are many other anticipated changes in the area 
of court proceedings. Due to the fact that the federal regulations have 
not been published, the Department cannot determine the total impact of 
this Act. The Department is working with the Attorney General's Office '  
to develop an imDlementation plan.

If you have further questions, please feel free to contact my office.

Sincerely

Helen D. Beirne 
Commissioner



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R

BU R EA U  O F  INDIAN AFFAI RC

Juneau Area O ffice  
P. 0 .  Box 3 8000 

Juneau, Alaska 99802

June

Dear Alaska Bar Member:

RE: Indian Child Welfare Act (25 U.S.C.A. 1901 et s e g .)

The Alaska Supreme Court has permitted the United States 
Bureau of Indian Affairs (BIA) to include this informational 
letter in tnis mailing.

We wish to advise you that the Indian Child Welfare Act 
(P.L. 95-608, 92 Stat. 3069) became effective on May 7,
1979. All child custody proceedings initiated in State 
courts after that date must be conducted under the procedures 
set out in the Act. These include specific consent require­
ments for voluntary foster care, termination of parental 
rights, preadoptive placement and adoptive placement as well 
as certain notice requirements and preferences for placement 
of Indian children in involuntary "child custody p r o c r 2dings" 
as defined in the Act. The Act pertains to all Stat courts 
proceedings involving Indian children, except custody dis­
putes between biological parents and juvenile delinquency 
proce e d i n g s .

Bureau of Indian Affairs offices throughout the country are 
beginning to receive inquiries concerning the meaning of the 
Act, frequently in regard to a specific proceeding or 
situation. The Act covers any child who is a member of a 
tribe or who is the son or daughter of a tribal member and 
who is eligible to be a member. Many inquiries involve 
efforts to determine whether a particular child meets these 
req u i r e m e n c s . In Alaska, such questions should be referred 
to the Alaska Area Director for the Bureau of Indian Affairs 
at the above address.

O.ther inquiries pertain to the criteria and requirements 
which the Act imposes on State court proceedings. With 
the exception of enrollment matters, these questions 
usually involve legal determinations that are best made 
by attorneys. Questions of this nature, if addressed



2

to the BIA Area Office, will generally be referred to 
our solicitors for a legal opinion and, of course, are 
always subject to clarification by the courts.

Finally, you should be aware that the Depa'tment has 
published proposed rules for the implementation of the 
Indian Child Welfari Act and recommended guidelines for 
State courts in the handling the Indian child custody 
proceedings. These proposed regulations may be found at 
44 Fed. Reg. 2399?. (April 23, 1979). Final regulations 
are expected to be published in the near future in the 
Federal Register. Because this legislation and these 
regulations will have a significant impact on Indian 
child custody proceedings in Alaska, we are sure that 
those of you representing clients in such proceedings will 
want to fully acquaint yourselves with the Act and its 
impact.

Once again, I wish to express my appreciation to the 
Supreme Court for permitting the Bureau of Indian Affairs 
to include this letter in the Court's regular mailings.

Sincerely yours,



1

2

3

4

5

C

7

8

9

10

11

12

13

14

15

1G

17

18

19

20

21

22

23

24

25

2f>

27

28

29

30

31

82

\t

c c

S!oteo51Al"sk"aFICoBrts

&Pub/

IN THE .SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN

IN THE MATTER OF THE ADOPTION 

of

a minor c m

Comes now 

to the Court:

No. IKE

PETITION FOR LEAVE TO ADOPT

and respectfully represents

Your petitioner and V H K a S H R S E Q l  formerly! 

were married in Reno, Nevada, on August 18, 1978. Both 

are over the age of t w m t y - o n e  (21) years, and both are bona fide 

residents Alaska.

II

Your petitioner desires to a d o p t ^ ^ ^ g ^ ^ | ^ g g g g ^ ^ 0 ^  

who was born California, on November 10, 1969, unto

his

III

The said minor child is now in the custody of petitioner 

herein 1 Alaska, and within the jurisdiction of this

Court, and has been in his custody and has resided at the home of 

petitioner and his wife, the mother of said child, since the mar­

riage of the parties. The father of said child is!
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from whom petitioner's wife was divorced in Ketchikan, Alaska, 

on September 2, 1976.

IV **

Your petitioner's name is^ . ; his age 

is thirty (30) years. He has lived inf.V; * ?Wz‘ Alaska, all of 

his life.

V

The saiciBvfffi- * the mother of the said minor

child, consents to her adoption by petitioner above named and has 

executed her written consent to such adoption, which has already 

been filed with the Court.

VI

Petitioner alleges the mother of

said minor child, joins in this petition only for the purpose of 

giving her consent. t.o this adoption and, by executing a consent 

herein, does rocommcncl the granting of said adoption, retaining, 

however, all of her maternal, rights as Lho mother of said minor 

c h i l d .

vir

The minor child to be adopted herein has rio assets or 

any other thing of value in her own name other than a savings

Lhe amount on deposit, is approximately Two Thousand One Hundred 

Fifty ($2,150.00) Dollars; the birth certificate; of said minor 

child has already been filed with this Court.

VIII

Lhe biological father of said minor 

child, has indicated that he will consent t:o this adoption. It is 

anticipated that said parental consent will be filed herein by the 

time this matter comes on for hearing.

IX

The said is .in all respects a fit and

2
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proper person to adopt said minor child, financially and other­

wise, and is able to care for, maintain and support the said minor 

child, and it will be for the best interests of the said minor 

child that she £>e adopted by said petitioner and that her name be 

changed to

WHEREFORE, petitioner prays that an order be made and 

entered by this Court ^fixing £he time and place of hearing upon 

this petition; that upon such hearing, the Court make and enter

the decree granting this petition and authorizing the adoption of 

the said minor child by petitioner above named and further autho­

rizing that the name of the minor child be changed as follows:

STATE OF ALASKA )
) ss: 

First District )

deposes and says:
, being firsts duly sworn, on oath,

I am the petitioner above named; I have ti id the within 
and foregoing Petition for Leave to Adopt, know the contents 
thereof, and the same are true, as I verily believe.

Subscribed and sworn to before me this /-■* day of August, 1979. 

I STAMP]

*s/j{:irh(\... 0  j ' x n U u h, f t s t n Y i s l O t J  

Unitod States Po'^tmaster

K H Z : e g  
1 2 . 1 2 5 - 0 1

■
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN

IN THE MATTER OF THE ADOPTION

of

a minor cnilcl

No. IKE - 79 - 50 P/A 

DECREE OF ADOPTION

• *
This matter having come regularly on for hearing before 

the Superior Court, at Ketchikan, Alaska, on the 22nd day of 

October, 1979, upon the petition o f p r a y i n g  for

change the name of the child to a n d >

The Court having heard the testimony of the petitioner 

and his wife; and the Court having examined the records and files 

herein, and now being fully advised in the premises, finds as 

follows, to-wit:

I ‘

That your petitioner and formerly]

were married in Reno, Nevada, on August 18, 1978.

That both are over the age of twenty-one (21) years, and both are 

bona fide residents o f A l a s k a .
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That your petitioner desires to adopt^J 

1, who was born i n \f e j y California, on November 10, 

1969, n n t- n v"' •
— S B  h i s  then w i f e -

III

That the said minor child is now in the custody of 

petitioner herein in€5 % 2 & Al a s k a , and within the jurisdic­

tion of this Court, and has been in his custody and has resided at 

the home of petitioner and his wife, the mother of said child, 

since the marriage of the parties. That the father of said child

from whom petitioner's wife was divorced in 

Alaska, on September 2, 1976.

IV

That your petitioner's full name id 

; his age is thirty (30) years. He has lived ir®H8i 
Alaska, aLl of his life.

V

That the sa i the mother of the said

minor child, consents to her adoption by petitioner above-named 

and has executed her written consent to such adoption which has

already been filed with this Court.

VI

That the petitioner alleges t h a t h e  

mother of said child, joins in this petition only for the purpose 

of giving her consent to this adoption, and by executing a consent 

herein, does recommend the granting of said adoption, retaining, 

however, all of her maternal rights as the mother of said child.

VII

That the said minor child to bo adopted herein has no 

assets or any other thing of value in her own name other than a 

! savings account in the£ "3HSS Cali­

fornia; the amount on deposit is approximately Two Thousand One
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Hundred Fifty ($2,150.00) Dollars; the birth certificate of said 

minor child has already been filed with this Court.

VIII

T h a t t h e  biological father of said 

minor child, has consented to her adoption by petitioner above- 

named and has executed his written consent to such adoption, which 

is on file with this Court.

IX

That petitioner's w i f e a n d  saic|

have been fully advised as to the provisions of the 

Indian Child Welfare Act (P.L. 95-603, 29 Stat. 3069); the paren­

tal consents on file herein acknowledge that their rights have 

been fully explained to them, that any and all such rights have 

been waived and that the right of tribal intervention was likewise 

waived.

X

That the s a i d -j is ail respects a fit 

and proper person to adopt said minor child, financially and 

otherwise, and is able to care for, maintain, and support the said 

minor child, and that it will be for the best interests of the 

said minor child that she be adopted by said petitioner, and that 

her name be changed t

And the Court being satisfied with the identities and 

relations mentioned herein, and that said petitioner is of suf­

ficient ability in all respects, and is a fit, proper and suitable 

person to bring up said minor child, and to furnish her with 

suitable nurture and education; that it is fit and proper for said 

adoption to take place; that all the requirements of law appli­

cable to adoptions having been met and fully complied with, and no 

objections having been filed or made by anyone to said adoption; 

ctnd tire Court being fully advised in the premises.

3
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

1. That the petition for leave to

■!' i ac his child be granted, and that he 

is authorized to take said minor child as his own child, and to 

give her such nurture, care and education as is meet and proper.

2. That from this date nenceforth the said minor child 

shall, to all legal intents and purposes, be the child of the 

above-named petitioner, and shall be treated by him in all re­

spects as his own lawful child should be treated, including the 

right of his inheritance, and that said petitioner and said minor 

child shall bear toward each other the relationship of parent and 

child.

3. That from this date henceforth, the name o 

shall be, and the same hereby is declared to be,

Dated at Ketchikan, Alaska, this 7 day of \L)r\A

3979

Superior Court Judy^;

RllZrst
12.125.01



POSITION PAPER

CS FOR HOUSE CONCURRENT RESOLUTION NO. 43

"A r e s o l u t i o n  e n d o r s i n g  t h e  c o n c e p t  and r e q u e s t i n g  i m p l e m e n t a t i o n  o f  t h e  
I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 ."

Commit tee  S u b s t i t u t e  f o r  House C o n c u r r e n t  R e s o l u t i o n  No. 43 r e s o l v e s  
t h a t :  1) t h e  l e g i s l a t u r e  e n d o r s e  and s u p p o r t  t h e  c o n c e p t  and p o l i c y  o f
t h e  I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 ( P .L .  9 5 - 6 0 3 ) ;  2) u r g e n t l y  r e q u e s t s  
t h e  Governor  to  d i r e c t  t h e  D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  t o  
p r o m p t ly  t a k e  t h e  s t e p s  n e c e s s a r y  f o r  i m p l e m e n t a t i o n  o f  t h e  A c t  i n  
A la s k a  and p r o v i d e  t h e  f i n a n c i n g  n e c e s s a r y  f o r  t h i s  i m p l e m e n t a t i o n ;  an? 
3)  r e q u e s t s  t h e  C h i e f  J u s t i c e  o f  t n e  A la ska  Supreme C o u r t  t o  d i r e c t  t h .  
c o u r t  sy s te m  t o  p r o m p t ly  t a k e  s t e p s  n e c e s s a r y  t o  c o o p e r a t e  i n  t h e  i m p l e ­
m e n t a t i o n  o f  t h e  A c t .

The D e p a r tm en t  s t r o n g l y  s u p p o r t s  t h e  c o n c e p t s  and p o l i c i e s  embodied  in  
t h e  I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 a n d ,  t h e r e f o r e ,  s u p p o r t s  t h e  l e g i s ­
l a t u r e ' s  e n d o r s e m e n t  and s u p p o r t  o f  t h e  A c t .  The D e pa r tm en t  has  been 
a c t i v e l y  i n v o l v e d  in  im p le m e n t in g  t h e  Act  s i n c e  i t s  n a s s a g e  i n  November,  
1978.  D ur ing  c a l e n d a r  y e a r  1979,  t h e  D e p a r tm e n t  has  taker ,  numerous 
s t e p s  t o w a rd s  f u l l  i m p l e m e n t a t i o n  of t h e  Act  ( r e p o r t  a t t a c h e d ) .  The 
D e p a r tm en t  p l a n s  t o  i n c r e a s e  i t s  e f f o r t s  d u r i n g  1980 t h r o u g h  c l o s e  
c o o r d i n a t i o n  w i t h  tin* v a r i o u s  I n d i a n  C h i l d  W e l f a r e  p rogram s  e s t a b l i s h e d  
u n d e r  T i t l e  11 o f  P .L .  95 -608  and r e c e n t l y  funded  by t i i e  Bureau  o f  
I n d i a n  A f f a i r s ,  and t h r o u g h  c l o s e  m o n i t o r i n g  and e v a l u a t i o n  o f  i t s  own 
p rogram s  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  A c t .

AtLnchment

RE COMMEND! I) BY: \_Vv £? _ \\. •. a ____________DATE:' > (, \ \ ^
A »• I l!i, I t: 11 w > > m n *! V* n i i . , > • iA r t  Holmheyg\  Dire< 1 o r i  
D i v i s i o n  of  S o c i a l  S e r v i c e s

lL.. .O' - DATf• J t - s -APPROVED BY: A
Helen D. B o i r n e ,  C om m iss ione r  
D epa r tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s



REPORT ON IMPLEMENTATION OP THE INDIAN
CHILD WELFARE ACT

The D epa r tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s  has  been q u i t e  a c t i v e  s i n c e  
t h e  p a s s a g e  o f  t h e  I n d i a n  C h i l d  W e l f a r e  A c t  i n  w ork ing  t o w a r d s  f u l l  
i m p l e m e n t a t i o n .  As e a r l y  a s  F e b r u a r y  13 ,  1979 D e p a r tm en t  r e p r e s e n t a t i v e s  
met  w i t h  t h e  Area D i r e c t o r  o f  BIA and r e p r e s e n t a t i v e s  f rom v a r i o u s  
n a t i v e  n o n - p r o f i t  c o r p o r a t i o n s  t o  b e q i n  mapping o u t  s t r a t e g i e s  and 
p r o c e d u r e s  n e c e s s a r y  f o r  i m p l e m e n t a t i o n .  In e a r l y  March D e p a r tm e n t  
R e p r e s e n t a t i v e s  met w i t h  t h e  BIA c o n t r a c t o r s  t o  f u r t h e r  d i s c u s s  im p le ­
m e n t a t i o n .  On March 7 ,  1979 t h e  D e p a r tm e n t  t e s t i f i e d  a t  h e a r i n g s  h e l d  
i n  J u n e a u  r e g a r d i n g  t h e  f i r s t  d r a f t  o f  f e d e r a l  r e g u l a t i o n s  ( t e s t i m o n y  
a t t a c h e d ) .  Those  r e g u l a t i o n s  were  f i n a l l y  p u b l i s h e d  a s  p r o p o s e d  r e g u l a t i o n s  
on A p r i l  23,  1979 and were  n o t  f i n a l i z e d  u n t i l  J u l y  o f  1979.

Dur ing  t h i s  i n t e r i m  p e r i o d  b e f o r e  f i n a l i z a t i o n  o f  t h e  i m p l e m e n t i n g  
r e g u l a t i o n s  Lhe D e p a r t m e n t ' s  R e g i o n a l  S o c i a l  S e r v i c e s  Managers  met w i t h  
r e p r e s e n t a t i v e s  o f  t h e  n a t i v e  n o n - p r o f i t  o r g a n i z a t i o n s  a s  w e l l  a s  
v a r i o u s  v i l l a g e  and IRA c o u n c i l  l e a d e r s  t o  d i s c u s s  t h e  Act  and 1o b e g in  
i n f o r m a l  w ork ing  p r o c e d u r e s .  The Managers  a l s o  met w i t h  c o u r t  p e r s o n n e l  
and  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e s  t o  e s t a b l i s h  a p p r o p r i a t e  c o u r t  
p r o c e d u r e s .  The S o c i a l  S e r v i c e ' s  F i e l d  D i r e c t o r  met w i t h  Ar t  Snowden,  
t h e  C o u r t  A d m i n i s t r a t o r ,  h i s  s t a f f ,  t h e  BIA S o c i a l  S e r v i c e s  D i r e c t o r ,  
and  t h e  BIA Counse l  t o  f u r t h e r  work toward  s t a t e - w i d e  d e v e lo p m e n t  o f  
c o u r t  p r o c e d u r e s .  As a r e s u l t  o f  t h i s  m e e t i n g  the  C o u r t  A d m i n i s t r a t o r  
a g r e e d  to  i n c l u d e  a l e t t e r  su m m a r i z in g  t h e  Act  in t h e  next, m a i l i n g  to  
t h e  A la s k a  Bar  members .

S i n c e  t h e  f i n a l i z a t i o n  o f  r e g u l a t i o n s  t h e  D e p a r tm e n t  has  not: o n l y  a t t e m p t e d  
to  comply w i t h  t h e  formal  p r o c e d u r e s  e s t a b l i s h e d  by th e  r e g u l a t i o n s  but 
h a s  d e v e lo p e d  many c o o p e r a t i v e  p r o j e c t s  f o r  f u r t h e r i n g  t h e  i m p l e m e n ta t io n  
o f  Lhe A c t .  For  e x a m p l e ,  Lhe D i v i s i o n  o f  S o c i a l  S e r v i c e s  ha s  been  
w o r k in g  w i t h  i an a n a  C h i e f s  and U n i t e d  Crow Band on l o c a t i n g ,  s t u d y i n g ,  
and  l i c e n s i n g  n a t i v e  f o s t e r  homes. S i m i l a r  p r o j e c t s  havi a l s o  been 
o p e r a t i n g  in F a i r b a n k s  ( F a i r b a n k s  Nat ive  A s s o c i a t i o n )  and in  S o u the as t .  
A l a s k a  (T1 ingi  t . - l l a u l n ) . l h e  D i v i s i o n  a l s o  h e l d  a two day  t r a i n i n g  s e s s  ion 
i n  Anchorage  on Oct  8 ?« 9 ,  1979 on t h e  I n d i a n  C h i l d  W e l f a r e  A c t .  Hie 
t r a i n e r  was B e r t  H i r s h ,  one  o f  t h e  o r i g i n a l  d r a f t e r s  o f  Lhe law .  All  
t h e  n a t i v e  n o n - p r o f i t  o r g a n i z a t i o n s  a s  w e l l  a s  s t a t e  and p r i v a t e  a g e n c i e s  
w e re  i n v i t e d  t o  a t t e n d .  F i n a l l y ,  t h e  D i v i s i o n ' s  t r a i n i n g  d i r e c t o r  by 
r e q u e s t  o f  t h e  n a t i v e  n o n - p r o f i t ,  in  t h e  B e th e l  a r e a  p r o v i d e d  a t r a i n i n g  
s e s s i o n  in B e t h e l .

I h e s c  a r e  j u s t  some o f  t h e  exam ples  o f  t h e  c o o p e r a t i v e  e f f o r t s  t h a t  have 
b e e n  i n i t i a t e d  s t a t e - w i d e .  I t  s h o u l d  be n o t e d  however  t h a t  t h e  D e p a r tm e n t  
ha s  s u p p o r t e d  t h e  c o n c e p t s  embodied i n  t h e  I n d i a n  C h i l d  W e l f a r e  Act  
b e f o r e  i t s  p a s s a g e  in 1 9 / 8 .  In f a c t  t h e  D epa r tm en t  s u p p o r t e d  a change  
in 4 7 . 1 0 . 2 3 0  (Rowers  and d u t i e .  o f  D e p a r tm e n t  o v e r  c a r e  o f  c h i l d )  which 

made p l a c e m e n t  w i t h  b l o o d  r e l a t i v e s  m a n d a t o r y  i f  t h e y  r e q u e s t e d  c u s t o d y .



The i n t e n t  a f  t h i s  s t a t u t e  was t o  p r o v i d e  f o r  p l a c e m e n t  o f  c h i l d r e n  in  
s u r r o u n d i n g s  which  m ee t  t h e i r  s o c i a l  and c u l t u r a l  n e e d s .

The D epa r tm en t  has  a t t e m p t e d  t o  im p lem en t  t h i s  s t a t u t e  t o  t h e  f u l l e s t  
e x t e n t  p o s s i b l e .  I t  has  been  v e r y  s u c c e s s f u l  i n  a r e a s  such  as  Nome and 
B e t h e l  b u t  l e s s  s u c c e s s f u l  i n  l a r g e r  c i t i e s  such as  A n c h o ra g e ,  F a i r b a n k s ,  
and J u n e a u .  For  e x a m p le ,  10 y e a r s  ago 9?% o f  a l l  n a t i v e  c h i l d r e n  p l a c e d  
f o r  a d o p t i o n  were pU .ced  i n  n o n - n a t i v e  homes.  T h i s  has  been c o m p l e t e l y  
r e v e r s e d .  P r e s e n t l y  757, o f  t h e  n a t i v e  c h i l d r e n  p l a c e d  f o r  a d o p t i o n  a r e  
p l a c e d  in  n a t i v e  homes.  The o n l y  e x c e p t i o n s  b e i n g  some s e v e r e l y  h a n d ic a p p e d  
c h i l d r e n  who have s p e c i a l  m e d i c a l  n e e d s  and some n a t i v e  c h i l d r e n  who
have  been in  long  t e rm  f o s t e r  c a r e  w i t h  a n o n - n a t i v e  f a m i l y .  In  a d d i t i o n ,
i n  t h e  Nome Region i n  1969 a l l  b u t  two Eskimo c h i l d r e n  were in  non-  
n a t i v e  f o s t e r  homes. Today in  Nome t h e  f i g u r e s  a r e :  32 n a t i v e  c h i l d r e n  
i n  n a t i v e  homes and 7 i n  n o n - n a t i v e  homes.  In t h e  B e the l  Reg ion  t h e r e  
a r e  42 n a t i v e  c h i l d r e n  p l a c e d  in  f o s t e r  homes.  All  a r e  p l a c e d  i n  n a t i v e  
f o s t e r  homes. However ,  t h e  p l a c e m e n t s  o f  n a t i v e  c h i l d r e n  in  n a t i v e  
f o s t e r  homes a r c  s i g n i f i c a n t l y  l o w e r  i n  t h e  l a r g e r  c i t i e s  w i t h  A ncho rage
h a v in g  t h e  lowes t  p e r c e n t a g e  (20 o u t  o f  127 n a t i v e  c h i l d r e n  a r e  in
n a t i v e  f o s t e r  hom es) .  The D e p a r tm e n t  has  been w o r l : i r u ^ 4 4 + i - g e f t4 1 y t o  
im prove  t h e  s i t u a t i o n .  As n o te d  e a r l i e r  T1 i n g i t - l l ^ f ^ a  and F a i r b a m c S ^ .  
N a t i v e  A s s o c i a t i o n  h a v e  had f o s t e r  home f f n d i n g  p / o j o c t s  in J u n e a u  and \  
F a i r b a n k s  r e s p e c t i v e l y .  The D e p a r tm e n t  has  s u p p o r t e d  and worked c l o s e l y  y  
w i t h  t h e  s t a f f  o f  t h e s e  p r o j e c t s .  However ,  t h e  s i k ^ e s s  ha s  been 1 i m i t e d  J'

In summary th e  D e p a r tm e n t  h a s  been  s u p p o r t i n g  t h e  c o n c e n h T l v f ^ U i e l o d-fan 
C h i l d  W e l f a r e  Act  f o r  a number o f  y e a r s .  I t  had implemented  c e r t a i n  
p o l i c i e s  c o i s i s t e n t  w i t h  t h e  Ac i p r i o r  to  i t s  p a s s a g e .  In a d d i l i o n  t h e  
D e p a r t m e n t ,  has  worked d i l i n e n t l y  t o  d e v e l o p  fo rm a l  p r o c e d u r e s  to  i m p l e ­
ment  t h e  Act a s  we l l  a s  numerous  c o o p e r a t i v e  p r o j e c t s .  The D e p a r tm en t  
r e a l i z e s  t h e r e  i s  s t i l  much t o  bo a c c o m p l i s h e d  and c e r t a i n l y  a g r e e s  t o  
c o n t i n u e  i t s  p r e s e n t  e f f o r t s  o f  i m p l e m e n t a t i o n  and  to  i n c r e a s e  i t s  
e f f o r t s  w h e r e v e r  n e c e s s a r y .
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EXPENDITURES (Thousands of Dollars)

FY 80 FY 81 FY 82 EY 83 FY 84 FY 85

100 PERSONAI SERVICES
2oo TRAVTI
300 CONTRACT! IAI
400 COMMOD IT IES
soo EQUIPMENT
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TEMPORARY 0- - 0- - 0- - 0- - 0-

I I I .  A N A LY S IS  (See Fiscal Note Prepai i t ion Ins t ruc t ions ,  Sect ion 111)
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Approval  DHSS Mqt. R D a t e : <2 j■> 7/PO

Pace  o f



C A L L .  H A Y C R A F T  &  F E N T O N
AN ASSOCIATION OF 

DAVID M. CALI. AND THOMAS E. FENTON 
professional corporations 
1919 WTHBOP - SUITE 206 
FAIRBANKS. ALASKA 99701

DAVID H. CALL 
THOMAS E FENTON 
JAMES D DEWITT
paui. a barhett March 13, 1980

Representative Sarah J. Smith 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution Kb. 43
Indian Child Welfare Act of 1978

Dear Sally:

I am writing to state my opposition to House Concurrent Resolution 
No. 43, "a resolution endorsing the concept and requesting implementation 
of the Indian Child Welfare Act of 1978."

As background, I have never represented any parent whose parental 
rights were being terminated or involuntarily relinquished or otherwise 
being surrendered by force. I have never represented the State of 
Alaska in an action to take away parental rights. I have, howaver, on 
numerous occasions, represented the children in these proceedings for 
tennination. My official title has always been "guardian ad litem" but 
my d ities have frequently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of the child" in the proceeding; not necessarily what the child wants 
and not necessarily what the parents or the State of Alaska want. It is 
a difficult assignment and I confess 1 am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because' 
all too frequently the children themselves are not otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
other parties involved to lose sight of the fact that while their lives 
may be impacted by whatever decision a court may reach, the children 
will live with the results and be affected by the results for the rest 
of their lives, lhe Alaska Supreme Court lias begun to reooejnize that 
the children are a party in interest, that they have constitutional 
rights in custody and termination proceedings and tliat those rights 
deserve to be represented. lhe Indian Child Welfare Act, as to the 
class of children who happen to be of fractional Native b.I.ood, removes 
those rights and removes the right of the children to be represented in 
a meaningful sense in those kinds of proceedings.

Telephone 
907 - 452-2211 
452-2296
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My first dispute is with the underlying pranise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are from families broken up by the removal of children. . .", with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of broken, unstable hones, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American homes are hroken up 
most frequently. I will leave it to sociologists, psychologists and 
anthropologists to describe why these statistical facts exist, but they 
do. Those problems may or may not be susceptible of solution, but you 
are treating a symptom when you remove the right of the children to be 
removed from abusive hones. If the Alaska Legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
frequency, it should create programs to treat tns underlying problems, 
not endorse a statute which forces the children to continue to live in 
those homes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. To terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger bo the children; (2) that the danger 
has caused harm or iirrninently will cause harm to the children; and (3) 
that that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my view it is 
effectively impossible to prove beyond a reasonable doubt that a pattern 
of conduct is likely to continue. It is hard enough to establish beyond 
a reasonable doubt that same tiling lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will 
continue to have contact with their children, no natter how abusive they 
have been in the past and no matter how harmful that conduct m y  be to 
the children themselves.

In my view, the Indian Cliild Welfare Act of 1978 is anoonstiti .onal 
since it unfairly imbalances the constitutional rights of th^-cbHdren 
as against the constitutional rights of their parents. I cmpliasize tlut 
is my opinion alone, and has not been endorsed by any court of which I 
am aware.

Another serious problem with the Act is its application in Alaska. 
Assuming tlie Act exists to preserve a Native culture, its avowed purpose, 
tlien it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its tics to its culture, is entitled to the 
protections of the Indian Child Welfare Act. If I Kay, I would like to 
analyze a specific hypothetical.
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Let us assume that twa fathers in &  now, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo, lb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy matter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going bo be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise bo an 
inference that conduct is likely to continue and reach the burden of 
proof: clear find convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible 
to terminate the Native father's rights, even though the conduct cakes 
place in the same ccmmunity, even though the cliildren are harmed in 
precisely tlie same way and to precisely the same degree. In fact, as 
long as there .is even a slight doubt that the Native father will contin’ ° 
to sexually abuse his daughter, his parental rights may not be terminat ..

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot pretend to make up your minds for you, I urge you to give the 
Act, its implications and the points I have raised in this letter serious 
consideration before proceeding further with this Resolution. The State 
of Alaska and the Department of Health and Social Services have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban., middle clcss mold. Whatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples, “lhe Act is unnecessary,
harmful to the children it is intended to protect and possibly unconstitutional.
I urge you to resist adoption ard passage of the Resolution.

Thank you tor your time and patience in reviewing the ixjints that I
liave set out. Please feel free to contact rre if you have questions re­
garding my position.

Sincerely your:

CALL, I1AYCRAFT & FENTON

JDD:so
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Representative Thelma Buchholdt 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Representative Buclrlroldt:

I am writing to state my opposifzion to House Concurrent Resolution 
i'to. 43, "a resolution endorsing the concept and requesting implementation 
of the Indian Child Welfare Act of 1978."

As background, I tiave never represented any parent whose parenu.il 
rights were being terminated or involuntarily relinquished or otherwise 
being surrender'ed by force. I have never represented tire State of 
Alaska in an action to take away parental rights. I nave, lrrwever, on 
numerous occasions, represented tire children in these proceedings for 
termination. My official title lias always been "guardian ad litem" but 
my duties have frecently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of Lie child" in the proceeding; rot necessarily what tire child wants 
and not necessarily what tire parents or tire State of A1 rska want. It is 
a difficult assignment and I confess T am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because 
all too frequently tire clrildren themselves are trot otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
other parties involved to lose sight of the fact that while their lives 
may be impacted by wlratever decision a court may reach, the children 
will live with tire results and be affected by the results for the rest 
of their lives. The Alaska Supreme Court Iras begun to recognize that 
tire children are a party in interest, tlrat they have constitutional 
rights in custody and termination proceedings and that those rights 
deserve to be represented. Tire Indian Clrild Welfare Act, as to tire 
class of children who happen to lie of fractional Native blood, removes 
those rights and removes the right of tire clrildren to be represented in 
a meairingful sense in those kinds of proceedings.

Telephone 
907 ■ A 53-22 II 
452-2296
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My first dispute is with the underlying premise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are frotr. families broken up by the removal of children. . with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of broken, unstable homes, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American homes are broken up 
most frequently. I will leave it bo sociologists, psychologists and 
antliropologists to describe why these statistical facts exist, but uhey 
do. Those problems may or may not be susceptible of solution, but you 
are treating a synptom when you remove the right of the children to be 
renove i from abusive homes. If the Alaska Legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
t?;equency, it should create programs to treat the underlying problems, 
not endorse a statute which forces the children to continue to live in 
those hemes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. 'Id terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger to the children; (2) that the danger 
has caused harm or imminently will cause harm to the children; and (3) 
that that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my \iew it is 
effectively impossible to prove beyond a reasonable doubt that a pat.tern 
of conduct is likely bo continue. It is hard enough to establish beyond 
a reasonable doubt that something has happened; ask any district attorney.

So die parental rights cannot be terminated, the parents will y
continue to have contact with tteir children, i*o natter how abusive they 
have been in the past and no natter how harmful that conduct nay Le to 
die children themselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional 
since it unfairly imbalances the constitutional rights of the children 
as against the constitutional rights of their parents. I emphasize diat 
is my opinion alone, and lias not been endorsed by any court of wjiich I 
am aware.

Another serious problem with the Act is its application in Alaska. 
Assuming the Act exists bo preserve a Native culture, its avowee purpose, 
dion it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its ties te its culture, is entitled to the 
protections of the Indian Child Welfare Act. If I nay, I would like to 
analyze a specific hypoThetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy natter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going to be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise to an 
inference that conduct is likely to continue and reach the burden of 
proof: clear and convincing evidence. While the matter has not been \
ruled upon, it is reasonably certain that it is not going to be possible] 
to terminate the Native father's rights, even though the conduct takes J 
place in the same cannunity, even though the children are harmed in 
precisely the same way and to precisely the same degree. In fact, as 
long as there is even a slight doubt that the Native father will continue 
to sexually abuse his daughter, his parental rights may not be terminated.

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot preta.id to make up your mirds for you, I urge you to give the 
Act, its implications and the points I have rais'd in this letter serious 
consideration before proceeding further with this Resolution, 'lhe State 
of Alaska and the Department of Health and Social Services have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban, middle class mold. Wliatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples. The Act is unnecessary,
. harmful to-the -chi-ldren_it_is intended to protect and possibly unconstitutional. 
I urge you to resist adoption and passage of the Resolution.

Thank you for your time and patience in reviewing the points that I 
liave set out. Please feel free to contact me if you have questions re­
garding my position.

Sincerely yours

CALL, HAYCRAFT & FENTON

Jaixjs D. DeWitt

JDD:so



C H A R L I E  P A R R

ALASKA LEGISLATURE

S. R. Box 50599 Pouch V
Fairbanks, Alaska 99701 Juneau, Alaska 99811

456-5029 465-3797

March 19, 1980

M E M O R A N D U M

TO:

FROM: 

S U B J E C T :

Senator Glenn Hackney, Chairman
Health, Education and Social Services Committee

Senator Robert Ziegler, Chairman 
Judiciary Committee

Representative Charles H. Parr S 3

House Concurrent Resolution No, 43

Enclosed is a letter from Mr. James DeWitt expressing what 
appear to be soma valid concerns about HCR 43. I believe 
Mr. DeWitt's comments will t 
consider the resolution.

C H P :vc 
E n e l .
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Representative Charles H. Parr 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Charlie:

I am writing to state my opposition to House Concurrent Resolution 
No. 43, "a resolution endorsing the concept and requesting impleidentation 
of the Indian Child Welfare Act of 1978."

As background, I have never represented any parent whose parental 
rights were being terminated or involuntarily relinquished or otherwise 
being surrendered by force. I have never represented the State of 
Alaska in an action to take away parental rights. I have, however-, on 
numerous occasions, represented the children in these proceedings for 
termination. My official title has always been "guardian ad litem" but 
my duties have frequently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of the child" in the proceeding; not necessarily what the child wants 
and not necessarily what the parents or the State of Alaska want. It is 
a difficult assignment and I confess I am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because 
all too frequently the children themselves are not otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
oLher parties involved to lose sight of the fact that wiiile their lives 
may be impacted by whatever decision a court may reach, the children 
will live with the results and be affected by the results for the rest 
of their lives. Hie Alaska Supreme Court has begun to recognize that 
the children cure a party in interest, that they have constitutional 
rights in custody and termLiation proceedings and that those rights 
deserve to be represented. 'Hie Indian Child Welfare Act, as to the 
class of children who happen to be of fractional Native blood, removes 
those rights and removes the right of the children to be represented in 
a meaningful sense in those kinds of proceedings.
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My first dispute is with the underlying pranise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are frctn families hroken up by the removal of children. . .", with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of hroken, unstable homes, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American hares are broken up 
most frequently. I will leave it to sociologists, psychologists and 
anthropologists to describe why these statistical facts exist, but they 
do. ’ihose problems may or may not be susceptible of solution, but you 
are treating a symptom when you remove the right of the children to be 
removed from abusive homes. If the Alaska legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
frequency, it sho'iLd create programs bo treat the underlying problems, 
not endorse a statute which forces the children to oontinue to live in 
those homes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. To terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger to the children; (2) that the danger 
has caused harm or inminently wall cause harm to the children; and (3) 
tdiat that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my view it is 
effectively impossible to prove beyond a reasonable doubt that a pattern 
of conduct is likely to oontinue. It is hard enough to establish beyond 
a reasonable doubt that something lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will 
continue to have contact with their children, no natter low abusive they 
have been in tlie past and no matter how harmful that conduct may be to 
the children themselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional 
since it unfairly imbalances the constitutional rights of the children 
as against the constitutional rights of their parents. I emphasize that 
is my opinion alone, and has not been endorsed by any court of which I 
am aware.

Another serious problem with the Act is its application si Alt.lea. 
Assuming the Act exists to preserve a Native culture, its avowed purpose, 
then it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its ties to its culture, is entitled to the 
protections of tike Indian Child Welfare Act. If I may, I would like to 
analyze a specific hypothetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy matter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going to be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise bo an 
inference that conduct is likely to oontinue and reach the burden of 
proof: clear and convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible 
to terminate the Native father's rghts, even though the conduct takes 
place in the sane community, even though the children are harmed in 
precisely the same way and to precisely the sane degree. In fact, as 
long as there is even a slight doubt that the Native father will continue 
to sexually abuse his daughter, his parental rights nay not, be terminated.

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot pretend to make up your minds for you, I urge you to give tlie 
Act, its implications and the points I have raised in this letter serious 
consideration before proceeding further with this Resolution. The State 
of Alaska and the Department of Health and Social Sendees have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban, middle class mold. Whatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples. The Act is unnecessary, 
liarmful to the children it is intended to protect and jossibly unconstitutional. 
I urge you to resist adoption and passage of the Resolution.

Tliank you for your time and patience in reviewing the L oints that I 
have set out. Please feel free to contact rre it you liave questions re­
garding my position.

Sincerely yours

CALL, HAYCRATT & FENTON

JDD:so
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CENTRAL COUNCIL

t l i n q i t  AnO Ma iCja i n d i A n s  o f  A l a s k a
O n e  Sealaska Plaza - Suite 2 0 0  

Juneau, Alaska 99801 

(907) 586-1432 or 586-3613

April 11, 1980

Mr. Glenn Hackney, Chairperson 
Health, Education & Social 

Services Committee 
State Senate 
Pouch V
Juneau, AK 99811 

Dear Senator Hackney:

The Central Council of Tlingit and Haida Indian Tribes of Alaska 
supports the Committe . Substitute for House Concurrent Resolution 
Number 43, "A resolution endorsing the concept and requesting im­
plementation of the Indian Child Welfare Act of 1978." We believe 
that legislative recognition and support of this act is essential 
to full implementation. We also believe that a directive to the 
Department of Health and Social Services and the Alaska Supreme 
Court regarding prompt implementation will facilitate the estab­
lishment of appropriate priorities concerning the act

As a follow up to the resolution, a review of the existing Child­
ren's Code is necessary to identify areas of non-compliance with 
the Indian Child Welfare Act. Then any statutes found to be in 
non-compliance should be corrected with appropriate legislation.

Thank you for giving your support and attention to this issue of 
great concern to Alaska Native families.

Sincerely,

CENTRAL COUNCIL OF TLINGIT AND 
HAIDA INDIAN TRIBES OF ALASKA

/ ( rv ---

Raymond E. Paddock, Jr. 
President

/
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S E N A T E

4/7/80

M r. P r e s i d e n t :
HSALTH, EDUCATION AND 

T h e  C o m m i t t e e  o n  SO CIAL SERVICES

FURTHER N o n e

D a t e :

h a s  h a d

compensation to Alaska physicians who participate in the Medicaid program

u n d e r  c o n s i d e r a t i o n  a n d  ( a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ K ]
[ i 

[ i

d o  p a s s  [ ] do  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  ____________________________________

a n d  r e c o m m e n d s  ___________________________________________

[ ] s a me  t i t l e
] new t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  t o  t h e _________________________________________ C o m m i t t e e

MEMBERS SI GNI NG 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS

S 60 ( R e v .  12/ 78)

/  /  / /  $
t > « /?/ y  ■ > r i

CHAIRMAN
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POSITION PAPER

ON

HOUSE JOINT RESOLUTION 83

T h i s  r e s o l u t i o n  s e e k s  t o  e l i m i n a t e  t h e  f e d e r a l  b a r r i e r  w h ic h  p r e s e n t l y  
p r e v e n t s  f a i r  c o m p e n s a t i o n  o f  A l a s k a ' s  p h y s i c i a n s  p a r t i c i p a t i n g  i n  t h e  
M e d ic a id  P rogram .

The p r o b le m  s t e m s  f rom a f e d e r a l  law which  s e t s  p h y s i c i a n  r e i m b u r s e m e n t  
a t  t h e  l o w e s t  o f  t h r e e  f a c t o r s ;

1 .  The a c t u a l  amount  c h a r g e d  on t h e  b i l l ,

2.  The p h y s i c i a n ' s  a c t u a l  a v e r a g e  c h a r g e  f o r  t h e  p r e c e e d i n g  y e a r ;  and

3 .  The " a d j u s t e d  7 5 t h  p e r c e n t i l e "  f o r  a l l  A l a s k a  p h y s i c i a n s '  c h a r g e s  
f o r  t h e  p r e c e e d i n g  y e a r .

A t r u e  7 5 t h  p e r c e n t i l e  would r e p r e s e n t  a f i g u r e  w h ich  75^ o f  A la s k a  
p h y s i c i a n s  d i d  n o t  e x c e e d .  However ,  u n d e r  f e d e r a l  law t h e  A l a s k a  75 th  
p e r c e n t i l e  i s  n o t  a l l o w e d  t o  i n c r e a s e  a t  t h e  a c t u a l  A l a s k a  economic  
g row th  r a t e ,  b u t  r a t h e r  i s  l i m i t e d  t o  t h e  e c onom ic  g r o w th  r a t e  f o r  t h e  
U n i t e d  S t a t e s  a s  a w h o l e .  The p o t e n t i a l  e f f e c t  o f  t h i s  g r o w th  l i m i t a ­
t i o n  i s  d i s p l a y e d  on t h e  a t t a c h e d  g r a p h .  T h i s  g r a p h  shows w h a t  would’ 
happen  t o  a $15 o f f i c e  c h a r g e  o v e r  t h e  l a s t  10 y e a r s  a s s u m i n g ,  f o r  
i l l u s t r a t i o n  o n l y ,  t h a t  c o s t s  in  A la s k a  have grown an  a n n u a l  p e r c e n t a g e  
o f  21 h i g h e r  t h a n  t h e  r e s t  o f  t h e  n a t i o n .

The D e p a r tm e n t  s u p p o r t s  IIJR 83 f o r  t h e  f o l l o w i n g  r e a s o n s ;

1.  P h y s i c i a n  p a r t i c i p a t i o n  in  M e d ic a id  i s  o p t i o n a l  and  an i n c r e a s i n g  
number o f  p h y s i c i a n s  w i l l  e i t h e r  d r o p  o u t  o f  t h e  p rog ram  o r  r e f u s e  
t o  s e e  new p a t i e n t s  i f  t h e y  f e e l  t h e y  a r e  u n f a i r l y  c o m p e n s a t e d .
T h i s  i s  a l r e a d y  s e v e r e l y  e f f e c t i n g  t h e  s p e c i a l t y  s e r v i c e  o f  0 8 -  
GYN.

2 . A l t h o u g h  p h y s i c i a n s '  a s  a g roup  r e p r e s e n t  no more t h a n  107, o f  t o t a l  
. c o s t s  u n d e r  o u r  m e d i c a l  p r o g r a m s ,  t h e y  a r e  t h e  hub o f  o u r  e n t i r e

m e d i c a l  d e l i v e r y  s y s t e m .  They s e e  p a t i e n t s  i n  t h e i r  o f f i c e s  a t  t h e  
e a r l y  s t a g e s  o f  d i s e a s e  o r  i n j u r y ,  t h e y  a d m i t  p e o p l e  t o  h o s p i t a l s  
and lo n g  t e r m  c a r e  f a c i l i t i e s ,  t h e y  p e r f o r m  s u r g e r y  and p r o v i d e  
f o l l o w - u p  c a r e ,  and t h e y  r e f e r  p a t i e n t s  t o  o t h e r  p r o v i d e r s  o f  
h e a l t h  c a r e  s e r v i c e s .  We need t h e i r  p a r t i c i p a t i o n  t o  make o u r  
p rogram  work .



3.  H o s p i t a l s  and  l o n g  t e r m  c a r e  f a c i l i t i e s  r e c e i v e  f u l l  r e i m b u r s e m e n t  
f o r  a l l  r e a s o n a b l e  c o s t s  t h e y  i n c u r .  C l e a r l y ,  u n d e r  t h e  p r e s e n t  
s y s t e m ,  p h y s i c i a n s  do n o t .  Even i f  an A l a s k a  c o s t  i n d e x  i s  s u b ­
s t i t u t e d  f o r  t h e  n a t i o n a l  i n d e x ,  p h y s i c i a n s  w i l l  s t i l l  r e c e i v e  o n l y  
p a r t i a l  r e i m b u r s e m e n t  f o r  t h e  c o s t s  t h e y  i n c u r .

4 .  U n l e s s  t h e  g row ing  d i s o a r i t y  be tw e en  c o s t s  and  r e i m b u r s e m e n t  i s  
l e s s e n e d ,  p h y s i c i a n  l o s s e s  w i l l  have  t o  be made up by i n c r e a s i n g  
c o s t s  o f  p r i v a t e  pay p a t i e n t s .

5 .  A l t h o u g h  M e d ic a re  i s  a l s o  a f e d e r a l  p r o g r a m ,  i t  d o e s  n o t  f o r c e  
p h y s i c i a n s  i n t o  t h i s  box .  I f  a p h y s i c i a n  e l e c t s  n o t - t o  a c c e p t  
M e d i c a r e  payment  a s  f u l l  s e t t l e m e n t  o f  h i s  b i l l ,  he c a n  b i l l  t h e  
p a t i e n t  f o r  t h e  r e m a i n d e r  u n d e r  M e d ic a re  r u l e s .  In  M e d ic a id  i t  i s
p a r t i a l  payment  o r  n o t h i n g .  I f  t h e  S t a t e  a t t e m p t s  t o  make up t h e
p o r t i o n  l o s t  by t h e  p h y s i c i a n  u n d e r  M e d i c a i d ,  t h e  S t a t e  t h e n  becomes
r e s p o n s i b l e  f o r  t h e  e n t i r e  paymen t .

Approved  by:
Hod B e t i t ,  D i r e c t o r  
D i v i s i o n  o f  I’u b l i c  A s s i s t a n c e

f a u n a s  , / ? & ( >

D ate

Helen D. B e i r n e ,  C om m iss ione r  D a te
D e p a r tm e n t  o f  H e a l t h  & S o c i a l  S e r v i c e s

— r -----
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