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RE: House Bill - 802
Passed - Nurse Mid-
Wife Bill

Dear Senator Hackney:

Thank you for requesting medical society input on
this bill. The Fairbanks Medical Association has the
following concerns with this legislation.

1) The provision of hospital privileges f<r
nurse mid-wives should not be tied to
licensure. We understand that this
feature has been removed from the
House passed version, and we hope it
will remain a "dead issue".

2) Insurance plans and health maintenance
organization type plans should not be
required to cover these services as a
condition of being marketed in Alaska.

We understand this also has been removed.

3) There must be provision for adequate
physician supervision. This will be
adequately covered 1f State Medical
Board approval of a supervisory or
collaborative relationship with a
physician remains a condition of 11—
censure for nurse practitioners, iIn—
cluding nurse mid-wives. That state
of affairs 1is threatened by the nurse
practice bill which is also currently
in the legislature, and you will be
receiving comments from us on that
bill, separately.



1 do not believe we have any problems with the re—
quirement that Medicaid cover nurse mid-wife services,
which we understand is the only significant provision
remaining in the bill, except for our concern that
adequate physician supervision be mandatory, preferably
a condition of licensure as mentioned above.

Please cor tact me if you would like to discuss this
further. Thank you for your interest.

Donald E. Thieman, M.D.
President

Fairbanks Medical Association
1001 Noble Street

Fairbanks, Alaska 99701

DET:mb

cc: Douglas Smith, M.D., President
Alaska State Medical Association

Winthrop Fish, M.D., Chairman
Alaska State Medical Association Legislative Committee

Martha MacDermaid, Executive Secretary
Alaska State Medical Association
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The Honorable Glenn Hackney
Chairman, Senate Health,
Education & Social Services
Committee
Pouch V
Juneau, Alaska 99811

ill 802

Dear Senator Hackney:

RS,
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ANCHORAGE OFFEICE

POST OFFICE BOX 679

THEX

) This letter 1is written on behalf of the American
Council of Life Insurance and its sister trade gassociation,

the Health Insurance Association of America.

There are technical problems with the bill,

as set

out in the enclosed letter from Mr. Kuhnen of the HIAA. His
suggested amendments are also enclosed. Any questions about

these suggested changes can be answered, through me,

Kuhnen.
Thank you for your consideration.
iVep>y""trlily yours,
Thomas
MTT/pl

cc: Mr. Bill Lincoln
Mr. Charles Kuhnen

by Mr.



HEALTH INSURANCE ASSOCIATION OF AMERICA
CHICAGO NEW YORK WASHINGTON

Chicago Offie
I.ECAL DEPARTMENT 332 Soutl n Avrnu,

Charles D.Kuhnen,Coumﬁl Cliic.fio, Illinoi" hohU4

(312) 322-0800

April 3, 1980

Mr. M. T. Thomas

Attorney at Law

Robertson, M( nagle, Eastaagh, s Bradley
200 National Bank of Alaska Building
P.O. Box 1211

Juneau, Alaska 99802

Re: Alaska HB 802 - Services of Nurse
"idwives

Dear Mike:

We eed to secure an amendment to this bill. We do not oppose covering these
services of nurse midwives in lieu of physicians’ services for pregnancy and
childbirth, provided: (@) the policy covers physicians”’ services for pregnancy
and childbirth, (@) the nurse midwife is licensed as a registered nurse and
certified as a nurse midwife, (@) the services performed by the nurse midwife
are within the scope of the nurse midwife"s certification and license, and 4
any bill requiring this is drafted properly.

We do object most strongly tr the provision of the bill which mandate maternity
benefits.

Section 2 of the bill is imporperly drafted in that: (@) it speaks of "health"
insurance instead cf "disability" insurance: (@) we provide benefits for the
maternity coverage that have no."hing to do with practitioner®s services, as

well as benefits that cover practitioner services and this section does not make
the distinction: @) there is no requirement that the services of the nurse midwife
be within the scope of the person®s certification; @) the phrase which begins "in
accordance with regulations”™ 1is not clearly tied tothe practice of nurse midwives
rather than to the provision of benefits.

Sections 3, 4, and 5 mandate benefits for maternity services furnished by nurse
midwives in all policies which provide for hospital, nursing, medical, or surgical
services. We object to the mandating of benefits. Also the sections are improperly-
drafted in tha hospital policies may provide no benefits for the services of any
medical practitioner, and in that benefits for nursing services do not cover the
services of physicians. The nurse midwife is supposed to be an alternative to

the physician for some services iIn connection with pregnancy and childbirth.



Mr» M. T. Thomas
April 8, 1980
Page Two

There is no good reason that everyone who takes out an insurance policy which provides
hospital, nursing, medical, or surgical benefits should also have to purchase maternity
benefits, whether that person wants to pay for maternity benefits or not. Maternity
coverage is now available from many insurers for those who wish to pay for t-he coverage.

Section 6 of the bill mandates maternity benefits for services or nurse midwives Ii..
subscribers® contracts. li the Blues want to accept this, that is alright with us. All
we want to make sure of in connection with the Blues are not also required to do.

Attached is my redraft of Sections 2 through 8 of the bill. What my redraft says is

that if a policy or a subscribers® contract or fraternal benefit society certificate
provides benefits for a physician®s services in connection with pregnancy or childbirth,
benefits shall not be denied when the services are performed by a certified nurse midwife
if the services are within the scope of the nurse midwife"s certification.

Whenever 1 have mentioned "certificates” 1 have done so only in connection with a fra-
ternity benefit society, because we 1.st be careful not to use the word "certificate"
in a way in which it can be interpreted to refer to an individual®s certificate under a
group disability insurance policy.

We need some lead time which I have provided for us. We also should avoid having the
state interfere with previously issued policies, but (to be realistic) | have included a

provision affecting previously issued group policies under certain circunstances.

The ACLI"s position, | believe, is the same as ours on this bill.

Charles D. Kuhnen
Counsel
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State Medical Board
c/o Jeffrey A. Partnow, M.D,

SUBJECT: Lay Midwifery
Dear Jeff,

In recent months the members of the Department of OB/GYN and Pediatrics have
become aware of at least one person, calling herself a lay midwife, soliciting
deliveries to take place iIn the patient™ home. We have checked into the
legality of this situation, that is, lay midwifery, and find that the State
StatutCj are deficient in this regard, t..at is, it is currently illegal for a
certified nurse midwife or even a physician to practice in anv manner, including
attendance at home deliveries unless they are appropriately licensed. Since tne
subject of lay midwifery is rot covered at all, it is apparently the opinion of
the Attornty General®s office that it is not illegal for someone to label them—
selves a lay midwife and provide care for home deliveries. We feel that this
situation 1is inappropriate and that someone, 1.e., the State of Alaska, should
spell out the necessary conditions under which a lay midwife may be defined and
may practice. To ignore this problem is to condone its existence. We would,
therefore, recommend that a bill be drawn up using the outline provided below

to rectify the situation. Senator Don Bennett has stated that he would be
willing to sponsor such a bill if it was recommended by the Medical 3oard.

AN ACT RELATING TO LAY MIDWIFERY

PROBLEM: The lack of a statute providing for licensure of lay midwives.

GOAL: The purpose of this bill i1s to prevent unqualified persons from
misleading the public by providing for the licensure of lay
midwives.

DEFINITION: In this bill the word "physician”™ shall mean a person with an

M.D. or a D.0O. degree.

DEFINITION: A lay midwife 1is a person who engages in planned attendance and/or
assistance at delivery of a baby vnerever the delivery may occur
and whether for fee or other consideration. This definition
applies only to those persons who are not otherwise licensed as
a physician or as a nurse midwife under current statute.



State Medical Board
Page Two
April 18, 1980

PROVISION I: In order to be licensed in the State of Alaska a lay midwife
must have a supervisory-consultative relationship with a
licensed physician who must ascertain that the lay midwife
has appropriate qualifications and training.

PROVISION 1i: The supervisory physician must have staff privileges iIn the
OB/GYN Department of the hospital or other medical facility
to which a patient with complications would be referred.

PROVISION 111: The supervisory physician or another physician of his desigha—
tion must be available for consultation at all times by the
lay midwife.

PROVISION 1V: The application for licensure must include the following:

1. The name and address of the supervisory physician.

I. The physician shell state that the applicant 1is qualified
to practice lay midwifery.

3. The application shall include a brief description of
the method of supervision and the mechanism for consultation,

4. The institution in which the physician has privileges must
be listed.

PROVISION V: A fee should be established payable to the Department of Commerce,
and the "ength of the licensure period and the date of its
expiration should be spelled out.

PROVISION VI: Practice of 7ay midwifery as defined, without a current license,
is an offense punishable by--(the same provision should be
used here as would apply for a nurse practicing without a license.)

The undersigned staff members of Fairbanks Memorial Hospital concur in recommending
that such a bill be drawn up as soon as possible.

David Cammack, M.D.

VVw
Clarice Dukeminier, M.D.

N S v.0
Lawrence Dunlap, M.D. J

Richard Hess, M.D.



Stat?. .Medical Be 'd
Page Three
April 18, 1£380

Rottert Roth, M.D.
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Ralph WeM Is, M.D.

r
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Joseph Worrali, M.D.
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Leanne Converse, M.D.
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Alan MacFarlane, M.D.
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Ifcnard® Reem, M.D. T~

Donald Thieman, M.D.
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Midwives

Nurse
Mtdwives
(SUBSTITUTE
offered)

e w=*., 0Y Reps, ncrannon, Rogers and Phillips.
Amends AS 18.20 (Hospitals) by addition of new section which pro
hibits the issuance of a license to a hospital which doesn®"t per
nurse practitioners, certified as nurse midwives in accordance
with state regulations, to practice as nurse midwives in the hos
pital. Amends AS 21.42 (The Insurance Contract) by adding new
section which requires all individual and group health insurance
policies providing coverage on an expense-incurred basis, and al
individual and group service or indemnity contracts issued by a
nonprofit corporation, tc provide that the health insurance bent
fits applicable to maternity shall be payable ter maternity ser-
vices furnished by certified nurse micwives. Amends AS 21.51
(Disability Insurance Policies) by adding new section which
requires di".ability policies issued or delivered in state tc pro-
vide indemnity in reasonable amount for cost of maternity service
furnished by certified nurse midwives. Amends AS 21.54 (Group
Blanket Disability Insurance) by adding a new section with above
effect. Amends AS 21.S- Fraternal 3enefit Societies) bv adcir.g

new section which requires certificate or other evidence of a
contract of health insurance issued or delivered by a society

in state t0 provide indemnity for nurse midwife services.

Amends AS 21 8? (Hospital & Medical Service Corporations) by
adding new section outlining nurse miawTife sei-vices that must

be furnished by medical service corporations, hospital service
corporations, or combined medical and hospital service corpor-
ations. Adds "nurse midwife” to definition of "participant
physician™ under AS 21.87.330(8) and adds definition of '"nurse
midwife" (registered professional nurse who is certified as an
advanced nurse practitioner under AS 08.68410(9) and authorized
to practice as a nurse midwife under regulations adopted in
accordance with AS 08.68.410(5)). Does not provide for effec-
tive date.

HOUSE KILL NO. 802, Reported back to the

House by HESS with a majority recommending replace with a
SUBSTITUTE and that it do pass, hot concurring: Chacterton
has no recommendation. The substitute deletes provisions
added_in the original bill relating to disability policies”,
issued or delivered in the state to provide indemnity in reason-
able amount for cost of maternity services furnished by certi-
fied nurse, mudwives. Deletes proposed amendment to Group

gjid Disability Insurance relat inp to the"same~ [Deletes pro-
vis ionsTwTiTcH called™”or certificate or other evidence of

a contract of health insurance issued or delivered by a society
in state to”provide indemnity for nurse midwive service.
Deletes section which added provisions outlining nurse midwife
services thf£t~must"be furnished bv medical service corporations,
hospital service corporations, or combined medical and hospi-
tal service corporations. The substitute adds "nurse "mic**dfe"
To the defihitTdrTTT "physician™ under A3 21.87 (lInsurance.
Hospital and Medical Service Corporations.) Adds section
21.42.347 (Coverage for Cost Of Services Provided by Nurse
Midwives) to AS 21.87.340(15) (Hospital and Medical Service
Corporations. Other provisions applicable). To Rules.

pse Midwives COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 802 (Amended), (see

pages 238,435, and bills passed in tne House, this report).
Received in the Senate on April 1 and referred to HESS, then
to Judiciary.



) Alaska Statutes 821.84.590

society has a board of directors charged with the re-
for managing its affairs in the interim between meet-
its supreme legislative or governing body, subject to con—
trol by the body and having powers and duties delegated to i in
the constitution or laws of the society;

(5) the board of directors is elected by the supreme legislative
or governing body, except in case of fillinga vacancy in the interim
between meetings of the body;

(6> the officers are elected either by the supreme legislative or
governing body or by the board of directors;and

(7) the members, officxs, Kpresentatives or delegates may not
vote by proxy. ($ 1ch 120 SLA 1966)

Sec. 21.84.5%. Other provisions applicable. In addition to the
provisions contained in this chapter, other chapters and provisions
of this title shall apply to fratemal berefit societies, to the extent
applicable and not in conflict with the express provisions of this

chapter and the reasonable implications thereof, as folloss:

(1) AS 21.03

(2 AS 21.06, with the exception of AS 21.06.250
(3@ The following sections of AS 21.09:

(A) AS 21.09.050
(13 AS 21.09.100
D) AS 21.33.010
(5) AS 21.36
(6) AS21.42.290%/
(?) AS 21.69.370
(8) AS 21.69.640

(9 AS 21.78. (81ch 1200LAlu66)

Chapter 87. '(ospital and Medical Service Corporations.

Scction

10. Scope of chapter

20, Purpose and interpretation

30. Provisions exclusive

<10 Incorporation—Certificate of au-
thority required

fo, Paine—Lav applicable; nppro-
val of articles of incorpora-
tion; amendment

<0 Name of corporation

70. Qualifications for cert, cate of
authority

80, Application for certificate of au-
tliot ity

iiQ Issuance or refusal of certificate
of authority

100. Continuance or expiration of
certificate of authority

llo. Suspension or revocation of cer-
tificate of authority

Section

120. Services and benefits vhieh may
be provided, medical service
corporations

130. Services and benefits which may
he provided, hospital service
corporations

110. Medical service agreements

150. Hospital service agreements

150 Subscriber's contracts

170. Service agreements and sub-
scriber's contracts must pro-
vide substantial service bene-
fits

180. Filing and approval of agree-
ments and contracts

100k Charges and rates

200. Reserves

210. Surplus fund

220. Investments

§21.87.010

Section

230. Records and act

210 Annual stateme

250. Examination

200. Taxation

270. Joint operations

280. Combined corpo

200. Contracts covei
compensation i

Sec. 21.87.010. {
every individual,
ganization of any
gage in the provis
firec in 8330 of t
periodic prepayme
scribers.

(b) Thischapte,

(1) 1insurers or
act the kind d" in
title;

(2 fratemal ai
of this title;

(@) health care
ployees and their d
Costs thereof by tin
ties owned, employe

@ infrequent i
direct to the physit
rendered to the pat
SLA 1960) k
inces. _J”rm?\hw'.t 0
1758 <t scq.,; 11 Am. 1
and Surgeons, 5 25.

Sec. 21.87.020. Fi
pose of this chapter
and operation of j
order that the servh
and equitable contr;
tions meeting reasoi
and financial soundn

(b) This chapter
Purpose declared in

Sec. 21.57.030. 17
may apply to a hea
"r referred to in this

Sec. 2187(110. It£
</ person otherw™M



« 21.87.330
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2]_87340 Insurance § 2189010

health care sfervices is to be rendered to or on behalf of the sub-
scriber by a physician or hospital that has entered into a service
agreementwith the corporation covering the services;

(7) "participant hospital” is one which has entered into a ser-
\ice agreement with a service corporation;

(8) "participant physician” means a doctor, dentist, osteopath,
piumetrist, chiropractor or other licensed health care practitioner
7.la, has entered into a service agreement with a service corpo-
r./.iun; and

i'u "physician” includes also “surgeon.” (§ 1ch 120 SLA 1966)

sec. 21.57.340. Other provisions applicable. In addition to the
-ions contained or referred to previously in this chapter, the
f chapters and provisions of th's fitle also apply with
to service corporations to the extent applicable and not
etlirt with the express provisions of this chapter and the rea-
implications o1 the express provisions, and for the pur-
« <f the application the corporations shall be considered to be
“.J"insurers”
[+’ AS 21.03
X AS21.06
3 VS521.09
/  AS 21.18.010
£ AS 21.18.030
7 AS 21.18.040
VS 21.18.120
f7 V>21.21.321
VS 21.3G
' 21.<19.400
\S 21.09.520

»69.000, AS 21.69.620, and AS 21.69.630

» Existing certificates of authority. A health care
m registered to do business in this state on July
1t" be registered under this chagter, whether or
luimnents of this chapter. (8 1ch 120 SLA

r 89. Miscellaneous Provisions.

ﬂlemonts. A settlement made under a motor
" pf-liey of a claim against an insured aris-

an accident or other event insured

1 ‘ruction of property owned by another

T;‘.s an admission of liability by the

295
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The insured is the person who places his
name in u blank on the policy form
following the words "does insure" or some
phrase of similar import. White v. Alaska
Ins. Guar. Ass'n. Sup. Ct. Op. No. 1813 (File
No. 37961 592 P.2d 367 (1979).

NoncompensuFie claims. — Claims by
law firms, attorneys, and insurance
adjusters for professional  services
rendered to insolvent insurance companies
are njt compensable from the coffers of the
Alaska Insurance Guaranty Association.
White v. Alaska Ins. Guar. Ass'n. Sup. Ct.
"Jp. No. 1813 (File No. 3796). 592 P.2d 367
(1979).

Law firms, attorneys, and insurance
claims adjusters who were retained by
insolvent insurance companies to adjust,
settle, and defend claims and lawsuits
against policyholders of automobile
liability insurance, dd not fit into the
category of “insured” or "claimant” and
thus could not invoke the protection of the
"covered claims" clause of this chapter.
White v. Alask Ins. Guar. Ass'n. Sup. Ct.
Op. No. 1813 (File No. 3796), 592 P.2d 367
(1979).

Sec. 21.80.190. Title. This chapter may be knc-vn and cited as tne
Alaska Insurance Guaranty Association Act. (§ 1ch 121 SLA 1970)

Chapter 87. Hospital and Medical Service Corporations

Section
30 Other provisions applicable

Vj>ec. 21.87.340. Other provisions applicable. in addition to the
provisions contained or referred to previously in this chapter, the
following chapters and provisions of this title also apply with respect to
service corporations to the extent applicable and not in conflict with the
express provisions of this chapter and the reasonable implications of the
express provisions, and for the purposes of the application the
corporations shall be considered to be mutual "insurers”:

(3) AS 21.09, except AS 21.09.090

(15) AS 21 <2.345

(16) AS 2<.89.040.
(@am 8§ 1 ch 92 SLA 1974; am 8§ 2 ch 95 SLA 1975; am § 2 ch 84 SLA 1976)



insurance.

(I® Repealed by § 25 ch 245 SLA 1970.
(c) Repealed by § 25 ch 245 SLA 1970.
(d) Repealed by § 25 ch 245 SLA 1970. (8§ 1ch 120 SLA 1966; am § 25

ch 245 SLA 1970)

, Kfft't'l of nirekndnu*nt. — Tin- 1941
iiud'iiiltni‘iit rgfMali*il suUsfclious (li|, (c)
ami (ill
Legislative committee report. —
Chapter 215 HILA 1O (IICHSH  am If),

wirs identical lo CHINI 100 (Jud). Fur
report till CSHIt 100 (dud.), .tee 11)70 House
Journal Supplement No. (i

Sec. 2142120, Filing, approval of forms.

Slalt'il in Slurilalil v. CiOVfri;neilt
Kmpluyces Ins. Co, Sup. Ct Op. No. | 12

(Pile Nos. 2088, 31311), $t4 I' il (id (177)

Sec. 2112.110 (hounds for disapproval.

The supreme court has uracil the
director of insurance to encourage the
use of clearer luiikiisikce in all pulieies,
hotli to assist the insured in purchasing
insurance and to avoid the necessity of

litigation in our courts Slurilalil v,
(iuvernment Kinpluyees Ins. Co., Sup. Ct
Op No. 1122 (File Nos. 2088, 3120), 54
I'2d (id * 77>

Sec. 2112220 Construction of policies.

Insurance policies ore to tic loolied
upon as contructs of adhesion for the
purpose of determining " rights of the
parties thereto In so construing a policy
the supreme court does not require as a
condition precedent that ambiguities he
found hi the policy language. All that is
required is that the parties he of such

contract of adhesion depends not upon its
language, hut upon the relationship of ttie
parlies The result of such a finding is that
the policy is construed so as to provide sat
coverage which a layman would reasonably
have expected given llIs lay interpretation
of the policy's terms. Continental Ins. Co.v
Mssell, Slip. Ct. Op. No. 810 (File No

d proportionate bargaining power that ilie  1517), I"8 P.2d 700 (1072).

insured could not have negotiated for Slated in Stordahl v (enverniwiil
va'ialious in the terms of the standard Kniployors Ins. Co. Su| I't Op No 112
policy Thus, th- finding that a policy is a (File Nos 2088. 3130), 501 |1'2d 03 (10771

I'ec. 21.12.315. Required provision for coverage for newly born
children. All individual and group health insurance policies providing
coverage on an expense ineiirred basis and individual and group service
or indemnity type eontruets issued by a nonprofit corporation which
provide coverage I'ora family member of the insured or subscriber shall,
as lo the family members' coverage, also provide that the health
insurance benefits applicable for children shall lie payahle with respect
In a newly born child of the insured or subscriber from the moment o!
birth. The coverage for newly horn children shall consist of coverage of

A

payment of a specific ﬁremium or subscription fee is required to provide
coverage for achild, the policy or contract may require that notification
of birth of a newly horn child and payment of the required premium or
fees must be furnished to the insurer w nonprofit service or indemnity
corporation within 31 days after the daw. of birth in order t« have tin-
coverage continue beyond the 31-day period. The requirements of Km
chapter shall apply lo all insurance policies and subscriber contract'
delivered or issued for delivery in this slate more than 120days after tin-
effective date of this Act. *? 1ch 95 SLA 1975

Sec. 21-12330 Definitions.
Repealed by § 11ch 160 SLA 1976

(tosh reference. — For present Kditor's note. Tlo- repeal. 4 .
provision defining "policy” and "premium,”  derived from s |, ch 120, SLA IPS. i
see AS 21.90.110. ch. 33 SLA 1970

Sec. 2112370. Separate accounts, (a) A domestic life insurance
comBanK may, after adoption of a resolution by its board of directors,
estanlish one or more separate accounts, and may allocate to tin m tin
amounts paid to the compr ny which are to be applied under the tettn-
ofan individual or group contract to provide annuity benefit.-, which may
also provide other incidental benefits payable in fixed or it variable
dollar amounts or in both.

(h) Notwithstandin% any other provision of iuw, a domestic life
insurance Company which establishes one or more separate account.-" as
provided in (a) of this section may provide to the holders of interest- m
aseparate account voting rights with respect to the management of [ hat
separate account and the investment of its assets, may establish for the
separate account a committee, hoard or other hotly, the members <
which (1) may be elected solely bf/ holders having voting rights, and c.
may or may not be otherwise affiliated with the life insurance eoui| an\
and may provide for coinpli tice with any applicable state and 4. ml
law in order that contracts assigned to separate account tnav b-
lawfully sold or offered for sale. If so provided in the aBFImaple eonliam
the assets in a separate account may not be chargeable wviili liahiliin
arising out of any other business of the compan>

(c) When the reserve liability of a life insurance compan\ with tecard
lo (1) benefits guaranteed as to amount and duration, and FJi fund
guaranteed as to principal amount or stated rale of inter, i
maintained in a separate account, a portion of the assets of Iin-s.-pai i
account at. least equal to the reserve liability shall In- in\c in
accordance with the law governing the investments of life iiiMiraii..-
companies. All other amounts allocated lo and aectinmlalion <n .1,
account may be invested and reinvested in any flu - of invc.-in..m
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ri Tiw injunction proceeding is in addition to oilier penalties and

miir |«r«d.-d in tins chapter. (art VIM cli J0SLA 1
\rliclo a. ticneral Provisions.

1 eebites dea] il tiicr
haic ol O

Se«\ IlstiS. Hit). Kxceptinns to application of chapter, (a) Tin-
iLij'lor does not apply to

I" iqualified nurse licensed in another state cmpl 1y the Unit. 4

tat.-s (lov.-rniu 4t or :i hureau, or agency, -r divisi-  f the United
1 tlov.-mntent \vh:e in the discharg(e of his offi-  uties;

*> nursing ser ice given temporarrly in tin- < of a pul]
m.-rgcnev or disaster:

" mthe Ja-<li nursin% h\ a student enrolled ina nursingedncati- o
| mm-nan-.'edited >y the hoard when the practice is in connection with
e MI-i't course of study; or
m- pi'.n'tire iif nursing hy a nurse enrol*1 in an approvi 4

>I- i1 colirxe.

¢ -1 imrposes of this section Lhe word “nurses" inrtnl-
- |- Mioal and piacticn! nurses, and "tii rsing" means professional:!- |

1emmo m' (art I\ Hi00SILA Nin7; am § 10cli 12) SLA 1O

el** 'm i

o paTiM i il

ns.., Definitions. As used nils chapter
I'>ad" means the Hoard of Nursing;
Di "la'n id prol.-ssiotial nurse” is e([iiival(-nl to trie cominon nf’
el teri-d Hill' T
10 ‘Inrn eil practical imrsi-*' is equivalent to the title Keen e
sy mnal mil” g
' prai lii'al mirsiiii"" also means vocational nursing;
i/ ["ariui it pi |i:; imial nursing' means tin- pt-cforninncc o
«anill" ir atimi nt observation, care and -ounsel of the ill, injiif-il.
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Monday, Mav 1Qth, 1980

To Senator Glenn Hackney and Committee Members

The Alaska Nurse®s Association supports H3802am as it 1is.

Please do g:ve it a "Do Pass"

Barbara Walker- Lobbyist - Phone 789- 977
Alaska Nurse®s Association



PROVIDENCE SISTERSOF
HOSPITAL PROVIDENCE

3200 PROVIDENCE DRIVE - POUCH 6604 SERVING IN THE WEST SINCE IB56
ANCHORAGE. ALASKA 99502
PHONE: (907)276-4511

April 7, 1980

The Flonorable Glenn Hackney
Chairman, Senate HESS Committee
Pouch V

Juneau, Alaska 99811

Position Paper: CS H.B. 802 c.m. - "An Act relating to nurse midwives™
Dear Senator Hackney:

Recently, the House passed CS H.B. 802 a.m., "An Act relating to
health care services and the coverage of the services of nurse midwives
under the insurance laws of the state and clarifying the definition
of physician under AS 21.87."

On March 5, 1980 we sent you a copy of our position on this bill.
The original of the letter had been sent to Representative Buchholdt.
Although the House did amend the original bill and delete some sections
that we had objections to, we still have some concerns.

1.  Section 4 - AS 21.87.330 (9), which defines "physician” also
includes nurse midwives. Nurse midwives are not physicians.
They do, iIn fact, have to work under the supervision of a
physician, and then, only if the hospital by-laws permit it.

Section 3 - AS 21.87.330 (8) also refers to nurse midwives as
participant physicians. We feel that to include midwives, as
well as chiropractors and optometrists, as physicians is very
misleading and should be re-defined accordingly.

2. As nurse midwives are currently allowed to practice under the
supervision of a physician in many health care service institu—
tions, we don"t see the necessity for passage of this bill.
Being under the suoervision of a physician, a midwive"s ser—
vices In a maternity case should be covered by existing health
insurance plans.

MEMOIRS Of THE SISTERS OI PROVIDENCE CORPORATION ALASKA: PROVIDENCE HOSPITAL AN‘\IHORACE WASHINGTON. PROVIDENCE MEDICAL CENTER. SEATTLE THE
IVPAUL RETIREMENT RESIDENCE AND MOUNT ST VINCENT NURSING CENTER. SEATTLE PROVIDENCE IOSPTTAL, EVERETT ST PETER HOSPITAL, OLYMPIA-ST ELIZA

HOSPITAL. YAKIMA. OREGON: PROVIDENCE HOSI'TTAL MEDEORD PROVIDENCE MEDICAL CENTER. PORTLAND PROVIDENCE CHILD CENTER I'ORTIAND ST VINCENT [IOSPTTAL
AND MEDICAI CTNIER. PORTLAND- CALIFORNIA PROVIDENCE HOSPITAL. OAKLAND PROVIDENCE HIGH SCHOOL. BURBANK SAIN! IOSEPH MEDICAL CENTER BURBANK



Senator Glenn Hackney
Page 2
April 7, 1980

We would appreciate your consideration of these comments. If you
need further clarification, please feel free to contact us at any time.

Administrator
/MC/mm

cc:  Max Kersbergen
William Dann
Charles Rigden
Ron Hammett
Donald DeMers
Jack Brown
Alaskan Hospital Administrators
Advisory Board
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COMMITTEE SUBSTITUTE FOR HOUSE BILL NO 802 am

"An Act relating to health care services and the coverage of the

services of nurse midwives under the insurance laws of the state and

clarifying the definition of

physician under AS 21.87."

CSHB No. 802 am requires the coverage of nurse midwives1l practice

under those health and disability insurance policies that pay for ma-

ternity care, and adds nurse

services provided to persons

amends the definition of "participant physician

midwife services to the list of medical
eligible for Medicaid. The B ill also

to include the nurse

midwife and adds a new paragraph defining "nurse midwife" to the Alaska

Statutes.

.e Department of Health and Social Services will Iimit its com-

ments to the areas of the practice of the nurse midwife and coverage of

these services under the State Medicaid Program. It is our understan-

ding that the Department of
of Insurance, has commented

mandatory insurance coverage

Practice of Nurse Midwives

Commerce and Economic Development, Division

separately on the section dealing with

Nurse midwives have been a part of the American health care system

for over fifty years. The practice of nurse midwifery, including the
management of labor and delivery, is recognized in the laws of all
states except Kansas, Michigan, and Wisconsin. The typical recent

graduate of a nurse midwifery educational program has six years of

professional nursing experience and a bachelor's degree in addition to

nine months to two years of
pletion of the course and a

nurse midwife is prepared to

midwifery training. Upon successful com-

national certification examination, the

care for women's health needs, including

normal childbirth and uncomplicated gynecological and family planning

services.

The nurse midwife according to Alaska law collaborates with

physician.

Nationally, nurse midwives are employed by hospitals,

public health agencies, private physicit.is, the military, prepaid

health plans, and birthing centers. Their practice typically extends

tsyond pregnancy and birth to include the post-partum care of the well

woman r.:.d neonatal care of the infant. Health education is a vital

component of the nurse midwife's role.

The use of nurse midwives can offer greater availability of quality

prenatal care, delivery, and

areas. n a member of the h

post-natal care in medically underserved

ealth care team, the nurse midwife can pro-

vide provisional care to the normal obstetrical or postpartum patient,

freeing her collaborating physician to concentrate on patients with pro-

blems requiring medical expertise. An expanded use of nurse midwives
also can offer an alternative style of care to families at a special
time in their lives. The desire of certain families for such an alter-

native may partially account

for the apparent increase in home deli-

veries, a practice which involves increased risk to mother and baby.



Medicaid Coverage of Nurse Midwives

Federal regulations permit the expansion of covered services under
Meaicaid to include qualified nurse midwives as defined in the amended
Committee Substitute for HB No. 802. The Department of Health and
Social Services supports the inclusion of nurse midwives under the list
of covered medical services, and expects no resulting additional cost to
the State.

Department Position

The Department of Health and Social Services recognizes the valu-
able contribution that nurse midwives can make to the overall physical
and emotional health of the family at time o' pregnancy and delivery.
We would encourage hospitals to provide staff privileges to well-quali-
fied nurse midwives who meet the requirements of the Advanced Nurse
Practitioner Guidelines issued by the Alaska Board of Nursing. We en-
dorse coverage of nurse midwife services under Medicaid.

Recommended by:
Dean F. Tirador, M.D.
Director, Division
of Public Health

Date:
Rod Betit, Director
Division of
Public Assistance
Date:

Approved by:
Helen D. Beirne
Commissioner

Date: S-">
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Program Category Affected. Health/Division of Public Health
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laska S tate M edical A ssociation

c -A,EA-Ac-ta+-TAAAWIKAL-=-.£25£2_C 707,277-6891
4107 Laurel St., I, Anchorage, AIC 9950A

April 3, 1930

Senator Glenn Hackney,
Chairman, Senate HSS Committee
Pouch V, M/S 3100

Juneau, AK 99S11

Dear Senator Hackney:

You will be addressing 1B 802, relating to nurse-midwives. The bill
poses a problem for us.

It appears that many women desire delivery by nursu-midwives, and it is
highly probable that well-trained midwives are perfectly capable of
performing uncomplicated deliveries.

You will be receiving a longer letter from us dealing with the social
problems we expect to result from the admission into the practice of
medicine of a seemingly limitless supply of non-physicians, specifically
dealing with how many medical practioners society can be expected to
support.

The nurse-midwile is the leading edge. Such individuals are governed by
the Advanced Murse Practicmer regulations which are in many regards
nearly identical to the PA regulations. We have no serious doubt that
16 802 will provide a precedent for nurse practioners in general and
PA’s to demand essentially independent practice, fee for service, access
to third party payers, including government sources, and equal access lo
hospital facilities.

our perception is that Lite general public does not know this, would not
uosire it, cannot afford it and would be ill-served bv it. This is a
position our detractors will call self-serving. We can therefore only
hope that those in the Legislature with vision and concern for the
future quality of their own medical care will give careful consideration
to the potential problems we can expect with passage of 113 302.

Jincerely,
,- TW

&.omire. linn, M.J.
Ct...ir;:nt., Ller.iciacivv Coimi.ictei.

m y&_gipjf r
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STAFFMEVMBERS

TANANAVALLeV MeucAL-SIIRQiCAL QROLip, INC.

(A PROFESSIONAL CORPORATION)
J00LNOBLE STREET «FAIRBANKS. ALASKA 99701 « PHONE 452-1611

March 17, 1980

Honorable Glenn Hackney
Pouch V
Juneau, Alaska 99811

Dear Senator Hackney:

This letter is in reference To House Bill K802. K am writing
to you because | would be directly affected by this bill as | am
a practicing obstetriciar.-gynecologist with staff privileges at the
Fairbanks Memorial Hospital and in active private practice at the
Tanana Valley Medical-Surgical Clinic. 1 am urging yon to defeat
this bill because

)] it would permit the independent practice in the
hospital of a nurse without requiring supervision
by an appropriate qualified physician. This would
he unvise and would also be contrary to current
regulations, as applied to supervision of physician
extenders.

2) as worded, the bill would unnecessarily require the
presence of a nurse mid-wife where there may be no
need; for instance, 1in hospitals which do not have
an obstetrical service and perhaps in Outpatient
clinics, depending on how one interprets the hilt.

3) if strictly interpreted, the bill would place sanctions
againct those institutions which do not have a nurse
mid-vffe even if a nurse mid-wife was not needed and if
one was not available. This is clearly unwise.

4)  this bill is unnecessary because nurse mid-wives are
currently permitted to practice in Alaska®"s hosoitals
and the regulations governing Lhe setting for “neir
practice, with appropriate physician supervision, is
already covered by statute.



Senator Hackney
March 17, 1980

Page 2

An additional subject, which 1 would like to bring to your attention
along these lines, is that the state law is deficient in the areas of
non-medically qualified practitioners of health care. 1 am specifically
referring to the independent practice of "lay mid-wives™ in Anchorage
and Fairbanks and perhaps in other areas of the state as well. The
term "lay mid-wife" refers to a person who is not a physician and not
a trained nurse and these persons may, in fact, have no training at
all. At the present time there is no regulation prohibiting them from
practicing mecicine and this is an extremely dangerous condition. At
the present time in Fairbanks, there is at least one "lay mid-wife" who
is soliciting mothers for home deliveries. It is my strong opinion
that home deliveries are unwise and can unnecessarily jeopardize the
health of the mothers and babies, especially so when the attendant is
not trained to handle emergencies which frequently arise. The health
of the public is especially jeopardized by the fact that under current
statute the State of Alaska has no control over these persons® qualifi—
cations or lack of qualifications, whereas a physician or registered
nurse or even a completely trained mid-wife is prohibited from this
same activity if they are not appropriately licensed in the state. 1
am sure you will agree that this is an absurdity and an oversight which
should be corrected as soon as possible. 1 urge you to help r-i.rcct
this situation and offer my services, as well as those o. the Department
of Obstetrics and Gynecology at Fairbanks Memorial Hospital towards the
end of drafting appropriate legislation.

Thank you very much for your time and consideration.

Obstetrics & Gyi ecology

RAW:mb



Suggested Revisions to Alaska HB 802

Strike everything after Section 1 and substitute the following:

Sec. 2. AS 21.42 1is amended by adding a new section to read:

Sec. 21.42. 347. SERVICES OF NURSE MIDWIVES. Notwithstanding
the provisions of an individual or group disability insurance policy, subscriber”s
contract, or fraternal benefit society certificate, which policy or subscriber®s
contract or fraternity benefit society certificate provides benefits for
physicians® services in connection with pregnancy or childbirth, benefits shall
not be denied because any such service is performed instuad by an advanced
nurse practitioner, certified to practice as a nurse midwife in accordance with
regulations adopted under AS 08. 68. 410(5), provided the service performed 1is

within the lawful scope of practice of the nurse midwife under such certification.

Sec. 3. AS 21. 84. 590 is amended by adding a new item to read:

(10) AS 21.42. 347

Sec. 4. AS 21. 87. 340 is amended by adding a new item to read:

(17) AS 21.42. 347

Sec. 5. Sections 2 through 4 of this act apply to any such individual or group
policy, subscriber®s contract, or fraternity benefit society certificate which is
delivered in this state on or after January 1, 1981: and to any such group policy,
subscriber®s contract, or fraternity benefit society certificate delivered in this
state before that date when, on or after that date, either the benefits are amended
or the applicable collective bargaining agreement, ifany, expires, whichever

occurs later.






COMMITTEE REPORT

SENATE

FURTHER: Finance

5/5/80
Date: 3 "7
Mr. President:
HEALTH, EDUCATION AND
The Committee on soclAL SERVICES has hadCSHD 830(Finance) dm

post-retirement pension adjustments in the teachers®™ and public employees™®
retirement systems

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

"] do pass [ ] donot pass
] do pass with attached amendments(s)

[ ] same title
1 replace with CS for L 1 new title

and recommends

] AND attaches a '"Letter of Intent” [ 1 New Fiscal Note

] reports it back without recommendation

] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PAS S OTHER RECOMMENDATIONS :
i /:
f
__________________________ L
CHAIRMAN

S 60 (Rev. 12/78) 00 p/s v J
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Effect of amendment.

The 1979 amendment, effective May 19.
1979. in the first sentence, substituted *‘is
repo'ted from the committee of first
referral™ for "which would require
increased appropriations by the state is
reported to the rules committee” and "a
fiscal note containing an estimate of the
amount™ for “an estimate of the probable

amount,” inserted '"or decrease which
would result from enactment of the hill"*
and aode! "or, if the bill has no fiscal
impact, a statement to that effect shall be
attached" to the end. The amendment also
substituted “fiscal note™ for "‘estimate’ in
the second sentence, inserted ‘or
statement' in the third sentence, and added
the fourth sentence.

Sec. 2430036. Fiscal notes on bills affecting state retirement
systems. Before a hill which would have an effect on the retirement
systenms of the state is reported t the rules committee, there shall be
attached to the hill an analysis of the long-term and short-term costs to
the state iIf the hill is adopted, as well as the impact of the hill on the
actuarial soundness of the fund. The analysis shall be prepared by the
Legislative Board of Retirement Benefits and s ih addition to the fisal
rTbie requirements of AS 24.b0.035r(& 2 ch 130 SLA 1977; am 83ch 60

SLA 1979)

Effect of amendment. — The 1979

requirements of A824.j0035” tolheendof

amendment, effective May 19, 1979, added  the section

"and is in addition to the fiscal note






COMMITTEE REPORT

SENATE

FURTHET :
2/14/80
Date:
Wr. President: — ye)lTH, EDUCATION AND
endorsing concept and requesting implementation of the Indian Child Welfare
Act of 1978

under consideration and (a majority of the committee) (the committee)

reports it back with the following recommendations:
[ ] do pass [ 1 do not pass
[ ] do pass with attached amendments(s) _
[ ] same title
[ 1 replace with CS for new title
and recommends
[ ) AND attaches a "Letter of Intent” [ 1 New Fiscal Note
( ) reports It back without recommendation
[ 1 referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

t ) /

CHAIRMAN
ilV> < ir c-

S 60 (Rev. 12/78,
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.Alaska jitat* Jli~tslaturc

SEVATCR
ROBERT H. ZIEGLER, SR.
307 BAWDEN STREET
KETCHIKAN. ALASKA 99901

POUCH V
JUNEAU. ALASKA 9981 |

February 26, 1980

The Honorable Frank Ferguson
Alaska State Senator

Room 123 Capitol Building
Juneau, Alaska

and

The Honorable Patrick kodey,
Alaska State Senator

Room 427 Capitol Building

Juneau, Alaska

Dear Senators Ferguson and Rodey:

I spoke to you the other day about the Indian
Act (P,L. 95-608, 92 Stat. 3069) which became

last year. Mo doubt the intent was great,
the bill addresses is a non-problem in this

Ordinarily, in adoption proceedings, the adoptive

are well motivated and are not dealing in a

The complications and barricades that the federal

in the way tend to discourage, not promote,
Native children.

You can read, if you're so inclined, the names,

etc. on the legal documents; please don't;
relevance.

Regards

Robert H. Ziegler, Sr.
RHZ: Ik

Enclosures

bcc:,, Senator Clcnn Hackney
with cc of enclosures

CHAIRVIAN
SENATE JUDICIARY COMMITTEE
IMMEDIATE PAST CHAIRMAN

WESTERN CONFERENCE - COUNCIL OF
STATE GOVERNMENTS

VICE CHAIRMAN
SENATE RULES COMMITTEE

VBBR

SENATE STATE AFFAIRS COMMITTEE
SENATE COMMITTEE ON COMMITTEES
LEGISLATIVE COUNCIL

WESTERN STATES LEGISLATIVE
FORESTRY TASK FORCE

Child Welfare

effective May 7
the difficulty
day and age. The
Act also has the following citation: 25 U.S.C.A.

1901 et seq.

parents

baby" market.

Act places

adoption of

dates, places
they have no



DKPT. OF HEALTH AMI) SOCIAL SERVICES
OFFICEOFTHECOMMISSIONER}I pouchhoi- juneau SOM

APR 2 71979

The Honorable Robert Ziegler
Alaska State Senate

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Senator Zieglera

The Indian Child Welfare Act was signed into law in November, 1978. The
regulations implementing this law are scheduled for completion sometime
in June. Due to the significant impact this law will have on the
Department™s operations, | wanted to take this opportunity to give each
of you a brief summary of the Department®s activities regarding its
implementation and a review of some of the most significant changes
which will result from its passage.

The Department has been quite involved in the developments concerning

the implementation of this Act in Alaska. As recently as March 7th, one
of my staff and a member of the Attorney General®s Office testified at a
hearing concerning the proposed federal regulations. In addition,
Department representatives have met with the Bureau or Indian Affairs
and with various native non-profit organizations to discuss and plan the
process of implementation. Further meetings with these organizations

are planned and the Department is in the process of developing agreements
with some of the organizations.

In relation to specific change, the Indian Child Welfare Act does alter
existing procedures for both adoptions and foster child placements of
native children. The area of adoptions is addressed in Sec. 103 of the
Indian Child Welfare Act. This section requires voluntary relinquishments
of the parental rights of parents of native children to be "executed in
writing and recorded before a judge®s certificate that the terms and

r-3tu.n



consequences of the consent were fully explained in detail and were

fully understood by the parent or Indian custodian.”" Presently, the
Division of Social Services®" procedures is that "if there is no active
child in need of aid case before the court, the relinguishment may be
taken before a social service worker of the Department." In addition,
Sec. 103 mandates that "any consent given prior to, or within ten days
after birth of the Indian child shall not be valid.” Once again this
will result in significant change for the Division of Social Services.
The Division®s policy, as stated in the manual, is that "a relinquishment
may not be taken prior to 48 hours following the birth of a child."
Finally, Sec. 103 states that '‘the consent of the parent may be withdrawn
for any reason at any time prior to the entry of a final decree of
termination of adoption, as the case may be, and the child shall be
returned to the parent." Under present Alaskan statutes, the parents
have 10 days to withdraw the relinquishment. After the 10 day period,
the parents must show good cause for withdrawing consent.

In regard to foster placement, the Indian Child Welfare Act addresses
both custody proceedings (Sec. 102) and placement (Sec. 105). Jn See.
102(d) the Act states that "any party seeking to effect a foster care
placement, or termination of parental rights to an Indian child under
state law, shall satisfy the court that active efforts have been made to
provide remedial services and rehabilitative programs designed to prevent
the break-up of the Indian family and that these efforts have proved
successful.”" The Act goes on to state in Sec. 102(e) that "no foster
care placement may be ordered iIn such proceedings iIn the absence of a
determination supported by clear and convincing evidence, including
testimony of qualified expert witnesses, that the continued custody of
the child by the parent or Indian custodian is likely to result iIn
serious emotional or physical damage to the child.” The standard of
proof that the Indian Child Welfare Act establishes for foster placements
iIs higher than present state law. Under present law a preponderance of
the evidence is required and there iIs no requirement for testimony from
expert witnesses.

Sec. 105(b) of the Act establishes an order of preference for placement
of native children: (1) a member of the child"s extended family; (2) a
foster home licensed or approved by the Indian child®s tribe; (3) an
Indian foster home licensed or approved by an authorized non-Indian
licensing authority; or (4) an institution for children approved by an
Indian tribe or operated by an Indian organization which has a program
suitable to meet the Indian child®s needs. The Division®s policy now iIn
"effect requires workers to give consideration to placement with relatives
before exploring other alternatives. This Act, however, states that "a
preference shall be given in the absence of good cause to the contrary
to the order of placement delineated above. To accomplish this the
Department and tiie native organizations in the state must develop ongoing
cooperative efforts, particularly in the area of the finding and licens-
ing of foster homes.



These are just a few of the changes which will result from the Indian

Child Welfare Act. There are many other anticipated changes iIn the area
of court proceedings. Due to the fact that the federal regulations have
not been published, the Department cannot determine the total impact of

this Act. The Department is working with the Attorney General's Office '
to develop an imDlementation plan.

IT you have further questions, please feel free to contact my office.

Sincerely

Heleq D. Beirne
Commissioner



UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRC

Juneau Area Office
P. 0. Box 3 8000
Juneau, Alaska 99802

June

Dear Alaska Bar Member:
RE: Indian Child Welfare Act (25 U.S.C.A. 1901 et seg.)

The Alaska Supreme Court has permitted the United States
Bureau of Indian Affairs (BIA) to include this informational
letter in tnis mailing.

We wish to advise you that the Indian Child Welfare Act

(P.L. 95-608, 92 Stat. 3069) became effective on May 7,

1979. All child custody proceedings initiated iIn State
courts after that date must be conducted under the procedures
set out in the Act. These include specific consent require—
ments for voluntary foster care, termination of parental
rights, preadoptive placement and adoptive placement as well
as certain notice requirements and preferences for placement
of Indian children in involuntary "child custody procrsdings”
as defined in the Act. The Act pertains to all Stat courts
proceedings involving Indian children, except custody dis—
putes between biological parents and juvenile delinquency

proceedings.

Bureau of Indian Affairs offices throughout the country are
beginning to receive inquiries concerning the meaning of the
Act, frequently 1in regard to a specific proceeding or
situation. The Act covers any child who is a member of a
tribe or who is the son or daughter of a tribal member and
who 1is eligible to be a member. Many inquiries involve
efforts to determine whether a particular child meets these
requiremencs. In Alaska, such questions should be referred
to the Alaska Area Director for the Bureau of Indian Affairs
at the above address.

O.ther inquiries pertain to the criteria and requirements
which the Act imposes on State court proceedings. With
the exception of enrollment matters, these questions
usually i1involve legal determinations that are best made
by attorneys. Questions of this nature, 1f addressed



to the BIA Area Office, will generally be referred to
our solicitors for a legal opinion and, of course, are
always subject to clarification by the courts.

Finally, you should be aware that the Depa®tment has
published proposed rules for the implementation of the
Indian Child Welfari Act and recommended guidelines for
State courts in the handling the Indian child custody
proceedings. These proposed regulations may be found at
44 Fed. Reg. 2399?. (April 23, 1979). Final regulations
are expected to be published in the near future in the
Federal Register. Because this legislation and these
regulations will have a significant impact on Indian
child custody proceedings in Alaska, we are sure that
those of you representing clients in such proceedings will
want to fully acquaint yourselves with the Act and 1its
impact.

Once again, | wish to express my appreciation to the
Supreme Court for permitting the Bureau of Indian Affairs
to include this letter in the Court®"s regular mailings.

Sincerely yours,
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IN THE _SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT KETCHIKAN

IN THE MATTER OF THE ADOPTION

No. |IKE
of
PETITION FOR LEAVE TO ADOPT
a minor cm
Comes now and respectfully represents

to the Court:

Your petitioner and VHKaSHRSEQI formerly!
were married in Reno, Nevada, on August 18, 1978. Both
are over the age of twmty-one (21) years, and both are bona fide
residents Alaska.
1
Your petitioner desires U)adoptAAAgAAlAggggAAOA
who was born California, on November 10, 1969, unto
his
11
The said minor child is now in the custody of petitioner
herein 1 Alaska, and within the jurisdiction of this
Court, and has been in his custody and has resided at the home of
petitioner and his wife, the mother of said child, since the mar—

riage of the parties. The father of said child 1is!
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from whom petitioner®s wife was divorced in Ketchikan, Alaska,
on September 2, 1976.
IV **
Your petitioner®s name is” ; ; his age
Is thirty (30) years. He has lived infV;* ?Wz* Alaska, all of

his life.

The saiciBvfffi-* the mother of the said minor
child, consents to her adoption by petitioner above named and has
executed her written consent to such adoption, which has already
been filed with the Court.

Vi

Petitioner alleges the mother of
said minor child, joins in this petition only for the purpose of
giving her consent. t.o this adoption and, by executing a consent
herein, does rocommcncl the granting of said adoption, retaining,
however, all of her maternal, rights as Lho mother of said minor
child.

vir
The minor child to be adopted herein has rio assets or

any other thing of value in her own name other than a savings

Lhe amount on deposit, i1s approximately Two Thousand One Hundred
Fifty ($2,150.00) Dollars; the birth certificate; of said minor
child has already been filed with this Court.

Vil

Lhe biological father of said minor
child, has indicated that he will consent to this adoption. It is
anticipated that said parental consent will be filed herein by the
time this matter comes on for hearing.

IX

The said Is .in all respects a fit and
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proper person to adopt said minor child, financially and other—
wise, and is able to care for, maintain and support the said minor
child, and it will be for the best interests of the said minor
child that she £e adopted by said petitioner and that her name be

changed to

WHEREFORE, petitioner prays that an order be made and
entered by this Court ~fixing £he time and place of hearing upon
this petition; that upon such hearing, the Court make and enter
the decree granting this petition and authorizing the adoption of
the said minor child by petitioner above named and further autho—

rizing that the name of the minor child be changed as follows:

STATE OF ALASKA )
) ss:
First District )

, being firstsduly sworn, on oath,
deposes and says:

I am the petitioner above named; | have ti id the within

and foregoing Petition for Leave to Adopt, know the contents
thereof, and the same are true, as | verily believe.

Subscribed and sworn to before me this /s day of August, 1979.

ISTAMP]
B/j{:irh(A=0 j"xnUuh, ftstnYislOtJ
Unitod States Po"~tmaster
KHZ:eg
12.125-01
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9 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
10 FIRST JUDICIAL DISTRICT AT KETCHIKAN

11

12 IN THE MATTER OF THE ADOPTION No. IKE - 79 - 50 P/A
13 of DECREE OF ADOPTION

14
a minor cnilcl
15

1G

17

-*

18 This matter having come regularly on for hearing before
19 the Superior Court, at Ketchikan, Alaska, on the 22nd day of

20 October, 1979, upon the petition o f p r a y i n g for

21
22 change the name of the child to and>
23 The Court having heard the testimony of the petitioner

24 and his wife; and the Court having examined the records and files
25 herein, and now being fully advised in the premises, finds as

26 follows, to-wit:

27 | ‘
28 That your petitioner and formerly]
29, were married in Reno, Nevada, on August 18, 1978.

30 That both are over the age of twenty-one (21) years, and both are
31 bona fide residents o f A I a s k a

32
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1
That your petitioner desires to adopt”™J
1, who was born 1 n \f e j y California, on November 10,
1969, nnen v - S B his then wife-
(BN
That the said minor child is now in the custody of
petitioner herein IN€5 % 2 & Alaska, and within the jurisdic—
tion of this Court, and has been in his custody and has resided at
the home of petitioner and his wife, the mother of said child,
since the marriage of the parties. That the father of said child
from whom petitioner®s wife was divorced 1in
Alaska, on September 2, 1976.
v
That your petitioner®s full name id

; his age is thirty (30) years. He has lived ir®Hdi

Alaska, aLl of his life.

That the sai the mother of the said
minor child, consents to her adoption by petitioner above-named
and has executed her written consent to suchadoption which has
already been filed with thisCourt.

Vi

That the petitioner alleges t h a t h e
mother of said child, joins in this petition only for the purpose
of giving her consent to this adoption, and by executing a consent
herein, does recommend the granting of said adoption, retaining,
however, all of her maternal rights as the mother of said child.

VI
That the said minor child to bo adopted herein has no

assets or any other thing of value in her own name other than a

I savings account in thef "3HSS Cali1 —

fornia; the amount on deposit is approximately TwoThousand One
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Hundred Fifty ($2,150.00) Dollars; the birth certificate of said
minor child has already been filed with this Court.
Vi

T h a t t h e biological father of said
minor child, has consented to her adoption by petitioner above-
named and has executed his written consent to such adoption, which
is on file with this Court.

X

That petitioner'sw 1 f e a n d saic|

have been fully advised as to the provisions of the
Indian Child Welfare Act (P.L. 95-603, 29 Stat. 3069); the paren—
tal consents on file herein acknowledge that their rights have
been fully explained to them, that any and all such rights have
been waived and that the right of tribal intervention was likewise
waived.

X

That the s a i d 4 1s ail respects a fit
and proper person to adopt said minor child, financially and
otherwise, and is able to care for, maintain, and support the said
minor child, and that i1t will be for the best interests of the
said minor child that she be adopted by said petitioner, and that
her name be changed t

And the Court being satisfied with the i1dentities and
relations mentioned herein, and that said petitioner 1is of suf—
ficient ability in all respects, and is a fit, proper and suitable
person to bring up said minor child, and to furnish her with
suitable nurture and education; that it i1s fit and proper for said
adoption to take place; that all the requirements of law appli—
cable to adoptions having been met and fully complied with, and no
objections having been filed or made by anyone to said adoption;

ctnd tire Court being fully advised in the premises.
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
1. That the petition for leave to
i ac his child be granted, and that he
is authorized to take said minor child as his own child, and to
give her such nurture, care and education as is meet and proper.

2. That from this date nenceforth the said minor child
shall, to all legal intents and purposes, be the child of the
above-named petitioner, and shall be treated by him in all re—
spects as his own lawful child should be treated, including the
right of his inheritance, and that said petitioner and said minor

child shall bear toward each other the relationship of parent and

child.
3. That from this date henceforth, the name o
shall be, and the same hereby is declared to be,
Dated at Ketchikan, Alaska, this A7 day of \Dr\
3979
Superior Court Judy”?;
RI1Zrst

12.125.01



POSITION PAPER

CS FOR HOUSE CONCURRENT RESOLUTION NO. 43

"A resolution endorsing the concept and requesting implementation of the
Indian Child Welfare Act of 1978."

Committee Substitute for House Concurrent Resolution No. 43 resolves
that: 1) the legislature endorse and support the concept and policy of
the Indian Child Welfare Act of 1978 (P.L. 95-603); 2) urgently requests
the Governor to direct the Department of Health and Social Services to
promptly take the steps necessary for implementation of the Act in
Alaska and provide the financing necessary for this implementation; an?
3) requests the Chief Justice of tne Alaska Supreme Court to direct th.
court system to promptly take steps necessary to cooperate in the imple-
mentation of the Act.

The Department strongly supports the concepts and policies embodied in
the Indian Child Welfare Act of 1978 and, therefore, supports the legis-
lature's endorsement and support of the Act. The Department has been
actively involved in implementing the Act since its nassage in November,
1978. During calendar year 1979, the Department has taker, numerous
steps towards full implementation of the Act (report attached). The
Department plans to increase its efforts during 1980 through close
coordination with tin* various Indian Child Welfare programs established
under Title 11 of P.L. 95-608 and recently funded by tiie Bureau of
Indian Affairs, and through close monitoring and evaluation of its own
programs to ensure compliance with the Act.

AtLnchment

RECOMMEND! D BY: \ Vv 2 \\. -
Ard I S BN do 1

Division of Social Services

APPROVED BY: A IL_O' -DT. Jt-s -

Helen D. Boirne, Commissioner
Department of Health and Social Services

DATE:"  >(\\ A




REPORT ON IMPLEMENTATION OP THE INDIAN
CHILD WELFARE ACT

The Department of Health and Social Services has been quite active since
the passage of the Indian Child Welfare Act in working towards full
implementation. As early as February 13, 1979 Department representatives
met with the Area Director of BIA and representatives from various

native non-profit corporations to beqin mapping out strategies and
procedures necessary for implementation. In early March Department
Representatives met with the BIA contractors to further discuss imple-
mentation. On March 7, 1979 the Department testified at hearings held

in Juneau regarding the first draft of federal regulations (testimony
attached). Those regulations were finally published as proposed regulations
on April 23, 1979 and were not finalized until July of 1979.

During this interim period before finalization of the implementing
regulations Lhe Department's Regional Social Services Managers met with
representatives of the native non-profit organizations as well as
various village and IRA council leaders to discuss the Act and 1o begin
informal working procedures. The Managers also met with court personnel
and the attorney general's offices to establish appropriate court
procedures. The Social Service's Field Director met with Art Snowden,
the Court Administrator, his staff, the BIA Social Services Director,
and the BIA Counsel to further work toward state-wide development of
court procedures. As a result of this meeting the Court Administrator
agreed to include a letter summarizing the Act in the next, mailing to
the Alaska Bar members.

Since the finalization of regulations the Department has not: only attempted
to comply with the formal procedures established by the regulations but
has developed many cooperative projects for furthering the implementation
of Lhe Act. For example, Lhe Division of Social Services has been
working with ianana Chiefs and United Crow Band on locating, studying,
and licensing native foster homes. Similar projects havi also been
operating in Fairbanks (Fairbanks Nat ive Association) and in Southeast.
Alaska (T1 ingi t.-Ilauln). lhe Division also held a two day training sess ion
in Anchorage on Oct 8 % 9, 1979 on the Indian Child Welfare Act. Hie
trainer was Bert Hirsh, one of the original drafters of Lhe law. All

the native non-profit organizations as well as state and private agencies
were invited to attend. Finally, the Division's training director by
request of the native non-profit, in the Bethel area provided a training
session in Bethel.

Ihesc are just some of the examples of the cooperative efforts that have

been initiated state-wide. It should be noted however that the Department
has supported the concepts embodied in the Indian Child Welfare Act
before its passage in 19/8. In fact the Department supported a change

in 47.10.230 (Rowers and dutie. of Department over care of child) which
made placement with blood relatives mandatory if they requested custody.



The intent af this statute was to provide for placement of children in
surroundings which meet their social and cultural needs.

The Department has attempted to implement this statute to the fullest
extent possible. It has been very successful in areas such as Nome and
Bethel but less successful in larger cities such as Anchorage, Fairbanks,
and Juneau. For example, 10 years ago 9?% of all native children placed
for adoption were pU.ced in non-native homes. This has been completely
reversed. Presently 757, of the native children placed for adoption are
placed in native homes. The only exceptions being some severely handicapped
children who have special medical needs and some native children who

have been in long term foster care witha non-native family. In addition,
in the Nome Region in 1969 all but two Eskimo children were in non-

native foster homes. Today in Nome the figures are: 32 native children

in native homes and 7 in non-native homes. In the Bethel Region there

are 42 native children placed in foster homes. All are placed in native
foster homes. However, the placements of native children in native

foster homes arc significantly lower inthe larger cities with Anchorage
having the lowest percentage (20 out of 127 native children are in

native foster homes). The Department has been worl:irur44+i-geftdlyto
improve the situation. As noted earlier Tlingit-l11"f*a and FairbamcS*.
Native Association have had foster home ffnding p/ojocts in Juneau and \
Fairbanks respectively. The Department has supported and worked closely VY
with the staff of these projects. However, the sik”ess has been limited J"

In summary the Department has been supporting the concenhTlvfrUie lod-fan
Child Welfare Act for a number of years. It had implemented certain
policies coisistent with the Aci prior to its passage. In addilion the
Department, has worked dilinently to develop formal procedures to imple-
ment the Act as well as numerous cooperative projects. The Department
realizes there is stil much to bo accomplished and certainly agrees to
continue its present efforts of implementation and to increase its
efforts wherever necessary.



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. CS FOR HOUSE CONCURRENT RESOLUTION NO. 43

Title endorsing concept/reguesting implementation of the Indian Child wplfarp Art nf 1Q78
Requested by Date Fphruary Jg»Q-

Agenc/LA"TectedL DePartnient of Health and Social Sevices

Program Category Affected All Program fatpgnrips
BRU, Program, or Subprogran(s) Affected All RIS _
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis section.)
EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY 82 EY 83 FY 84 FY 85

100 PERSONAI SERVICES
200 TRAVTI

300 CONTRACT! |Al

400 COMMODITIES

s00  EQUIPMENT
600 1AND & STRUCTURES "
700  GR ANTS. ClI AIMS. ETC.

TOTAL -0- -0- -0- -0- -0- -0-

FUNDING  (Thousands of Dol lars)

-0- -0- -0- -0- -0- -0-
FEDERAI FUNDS -0- -0- -0- -0- -0- -0-.
OT HER (Spoeifv | uiul Source) -0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

POSITTONS

Fill 1 TIME - 0- - 0- -0- -0- -0- - __
PARI TIMI - 0- - O0- -0 -0- -0- 0
TEMPORARY 0- - O- 0 - O0- 0

. ANALYSIS (See Fiscal Note Prepai ition Instructions, Section 111)

This Resolution has no fiscal impact on the Department of Health and Social Services.

- e ! Immrt , - QA
Original: Legislative Finance Prepared hy: ~ N7* \ e Date: '>\'ef >
oc: Budget and Management Division/RCiM: Social Services ~ PH. 465-3170
Prime Sponsor (first Legislator Named) Department 0f Health & Social Services
33-001 (Rev. 12/79) Approval DHSS Mgt. R Date:<2 jw7/P0

Modify by DHSS (11-28-79) ; f
ace 0



CALL. HAYCRAFT & FENTON

AN ASSOCIATION OF
DAVID M. CALI. AND THOMAS E. FENTON

professional corporations
1919 WTHBOP -SUITE 206
FAIRBANKS. ALASKA 99701

DAVID H .CALL Telephone
THOMAS E FENTON 907 -452-2211
JAMES D DEWITT 452-2296
paui .a barhett March 13, 1980
v/
,-F
- AN

Representative Sarah J. Smith

Pouch V

Juneau, AK 99811 h oy ,W*"

Re: House Concurrent Resolution Kb. 43
Indian Child Welfare Act of 1978

Dear Sally:

I am writing to state my opposition to House Concurrent Resolution
No. 43, "a resolution endorsing the concept and requesting implementation
of the Indian Child Welfare Act of 1978."

As background, I have never represented any parent whose parental
rights were being terminated or involuntarily relinquished or otherwise
being surrendered by force. | have never represented the State of
Alaska in an action to take away parental rights. | have, howaver, on
numerous occasions, represented the children in these proceedings for
tennination. My official title has always been "guardian ad litem" but
my d ities have frequently involved reconciliation, peacemaking and
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests
of the child” iIn the proceeding; not necessarily what the child wants
and not necessarily what the parents qgr the State of Alaska want. It is
a difficult assignment and I confess 1 am uncomfortable with it in many
situations. However, 1 accept appointments as guardian ad litem because®
all too frequently the children themselves are not otherwise a concern
in a parental rights termination proceeding. It is very easy for the
other parties involved to lose sight of the fact that while their lives
may be impacted by whatever decision a court may reach, the children
will live with the results and be affected by the results for the rest
of their lives, [Ilhe Alaska Supreme Court lias begun to reooejnize that
the children are a party in interest, that they have constitutional
rights in custody and termination proceedings and tliat those rights
deserve to be represented. [lhe Indian Child Welfare Act, as to the
class of children who happen to be of fractional Native b.l.ood, removes
those rights and removes the right of the children to be represented in
a meaningful sense in those kinds of proceedings.



March 13, 1980
Page Two

My first dispute is with the underlying pranise for the Act, that
"a highly disproportionate number of Native American children in Alaska
are from families broken up by the removal of children. . .", with the
inference that that statistical fact is somehow evidence of wrongdoing
by the State of Alaska. The hard truth, however politically unpopular
it may be, is that Native American families have the highest rate of
alcoholism, the highest rate of broken, unstable hones, and the highest
rate of child abuse in Alaska and that that, not any wrongdoing or
excess of zeal by the Department of Health and Social Services or the
State of Alaska, 1s the reason why Native American homes are hroken up
most frequently. I will leave 1t to sociologists, psychologists and
anthropologists to describe why these statistical facts exist, but they
do. Those problems may or may not be susceptible of solution, but you
are treating a symptom when you remove the right of the children to be
removed from abusive hones. If the Alaska Legislature wants to solve
the problem of abused Native children and their statistically anomalous
frequency, 1t should create programs to treat tns underlying problems,
not endorse a statute which forces the children to continue to live in
those homes, regardless of consequences.

And 1t is effectively impossible to terminate the parental rights
of a parent whose child i1s an Alaska Native. To terminate those parental
rights, someone must prove beyond a reasonable doubt d) that there is a
clear and present physical danger bo the children; (2) that the danger
has caused harm or iirminently will cause harm to the children; and (3)
that that conduct constituting a clear and present danger is likely to
continue. Check with your legislative counsel, but in my view It is
effectively impossible to prove beyond a reasonable doubt that a pattern
of conduct is likely to continue. It is hard enough to establish beyond
a reasonable doubt that sametiling lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will
continue to have contact with their children, no natter how abusive they
have been in the past and no matter how harmful that conduct my be to
the children themselves.

In my view, the Indian Cliild Welfare Act of 1978 1is anoonstiti .onal
since 1t unfairly imbalances the constitutional rights of th”-cbHdren
as against the constitutional rights of their parents. 1 cmpliasize tlut
Is my opinion alone, and has not been endorsed by any court of which I
am aware.

Another serious problem with the Act 1s its application in Alaska.
Assuming tlie Act exists to preserve a Native culture, its avowed purpose,
tlien it operates without regard to that avowed purpose. An Alaska
Native family, regardless of its tics to its culture, 1is entitled to the
protections of the Indian Child Welfare Act. If 1 Kay, I would like to
analyze a specific hypothetical.



March 13, 1980
Page Three

Let us assume that twa fathers in & now, Alaska have sexually abused
their five year old daughters. One family is Caucasian, the other 1is
one-quarter Eskimo, Ib terminate the parental rights of the Caucasian
father, the State of Alaska must establish by clear and convincing evidence
that the child has suffered emotional harm and that it is likely that
the conduct leading to the emotional harm will continue. That is not an
easy matter, and is not likely to be proven by one specific bad act, in
the absence of other conduct. Obviously, 1t is not going bo be possible
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five
year old daughter. Probably, it will now be possible to terminate the
parental rights of the Caucasian father. In the view of most of the
courts of Alaska, two specific, identical instances give rise bo an
inference that conduct is likely to continue and reach the burden of
proof: clear find convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible
to terminate the Native father®"s rights, even though the conduct cakes
place in the same ccmmunity, even though the cliildren are harmed in
precisely tlie same way and to precisely the same degree. In fact, as
long as there .is even a slight doubt that the Native father will contin™
to sexually abuse his daughter, his parental rights may not be terminat

Obviously, 1 oppose House Concurrent Resolution No. 43. While I
cannot pretend to make up your minds for you, | urge you to give the
Act, its implications and the points | have raised iIn this letter serious
consideration before proceeding further with this Resolution. The State
of Alaska and the Department of Health and Social Services have not
attempted to force all of the diverse cultures of Alaska into one white,
suburban., middle clcss mold. Whatever the rationale for the Indian
Child Welfare Act in other jurisdictions, Alaska has acted in every way
to protect the cultural identities of itspeoples, 1he Act 1Is unnecessary,
harmful to the children it is intended to protect and possibly unconstitutional.
I urge you to resist adoption ard passage of the Resolution.

Thank you tor your time and patience in reviewing the ixjints that |
liave set out. Please feel free to contact ne if you have questions re—
garding my position.

Sincerely your:

CALL, I1AYCRAFT & FENTON

JDD:so



CALL. HAYCRAFT 6CFENTON

AN ASSOCIATION or
DAVID M. CALL and THOMAS E. FENTON

PROFESSIONAL CORPORATIONS
1919 LATHROP «3UITE. 206
FAIRBANKS. ALASKA 99701

DAVID H. CALL Telephone
THOMAS E FENTON 907 m53-22 i
JAMES D. DEWITT * 452-2296
paul a .barrett March 13, 1980

Representative Thelma Buchholdt
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Representative Buclrlroldt:

I am writing to state my opposifzion to House Concurrent Resolution
1"0. 43, "a resolution endorsing the concept and requesting implementation
of the Indian Child Welfare Act of 1978."

As background, 1 tiave never represented any parent whose parenu.il
rights were being terminated or involuntarily relinquished or otherwise
being surrender®ed by force. I have never represented tire State of
Alaska in an action to take away parental rights. I nave, Irrwever, on
numerous occasions, represented tire children in these proceedings for
termination. My official title lias always been 'guardian ad litem" but
my duties have frecently involved reconciliation, peacemaking and
negotiation.

Under Alaska law, a guardian ad litem represents the '"best interests
of Lie child" in the proceeding; rot necessarily what tire child wants
and not necessarily what tire parents or tire State of Alrska want. It is
a difficult assignment and | confess T am uncomfortable with It in many
situations. However, | accept appointments as guardian ad litem because
all too frequently tire clrildren themselves are trot otherwise a concern
in a parental rights termination proceeding. It is very easy for the
other parties involved to lose sight of the fact that while their lives
may be impacted by wlratever decision a court may reach, the children
will live with tire results and be affected by the results for the rest
of their lives. The Alaska Supreme Court Iras begun to recognize that
tire children are a party in interest, tlrat they have constitutional
rights in custody and termination proceedings and that those rights
deserve to be represented. Tire Indian Clrild Welfare Act, as to tire
class of children who happen to lie of fractional Native blood, removes
those rights and removes the right of tire clrildren to be represented in
a meairingful sense in those kinds of proceedings.
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My first dispute is with the underlying premise for the Act, that
"a highly disproportionate number of Native American children in Alaska
are frotr. families broken up by the removal of children. . with the
inference that that statistical fact is somehow evidence of wrongdoing
by the State of Alaska. The hard truth, however politically unpopular
It may be, is that Native American families have the highest rate of
alcoholism, the highest rate of broken, unstable homes, and the highest
rate of child abuse in Alaska and that that, not any wrongdoing or
excess of zeal by the Department of Health and Social Services or the
State of Alaska, 1s the reason why Native American homes are broken up
most frequently. I will leave i1t bo sociologists, psychologists and
antliropologists to describe why these statistical facts exist, but uhey
do. Those problems may or may not be susceptible of solution, but you
are treating a synptom when you remove the right of the children to be
renove 1 from abusive homes. If the Alaska Legislature wants to solve
the problem of abused Native children and their statistically anomalous
t?;equency, it should create programs to treat the underlying problems,
not endorse a statute which forces the children to continue to live iIn
those hemes, regardless of consequences.

And it 1s effectively impossible to terminate the parental rights
of a parent whose child 1s an Alaska Native. “ld termipate those parental
rights, someone must prove beyond a reasonable doubt (1) that there 1is a
clear and present physical danger to the children; (2) that the danger
has caused harm or imminently will cause harm to the children; and (3)
that that conduct constituting a clear and present danger is likely to
continue. Check with your legislative counsel, but in my \iew it is
effectively impossible to prove beyond a reasonable doubt that a pat.tern
of conduct is likely bo continue. It is hard enough to establish beyond
a reasonable doubt that something has happened; ask any district attorney.

So die parental rights cannot be terminated, the parents will y
continue to have contact with tteir children, 1*o natter how abusive they
have been in the past and no natter how harmful that conduct nay Le to
die children themselves.

In my view, the Indian Child Welfare Act of 1978 1is unconstitutional
since i1t unfairly imbalances the constitutional rights of the children
as against the constitutional rights of their parents. | emphasize diat
is my opinion alone, and lias not been endorsed by any court of wjiich 1
am aware.

Another serious problem with the Act 1s i1ts application in Alaska.
Assuming the Act exists bo preserve a Native culture, its avowee purpose,
dion i1t operates without regard to that avowed purpose. An Alaska
Native family, regardless of its ties te its culture, 1is entitled to the
protections of the Indian Child Welfare Act. If I nay, I would like to
analyze a specific hypoThetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused
their five year old daughters. One family is Caucasian, the other is
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian
father, the State of Alaska must establish by clear and convincing evidence
that the child has suffered emotional harm and that it is likely that
the conduct leading to the emotional harm will continue. That is not an
easy natter, and is not likely to be proven by one specific bad act, in
the absence of other conduct. Obviously, it is not going to be possible
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five
year old daughter. Probably, 1t will now be possible to terminate the
parental rights of the Caucasian father. In the view of most of the
courts of Alaska, two specific, identical instances give rise to an
inference that conduct is likely to continue and reach the burden of
proof: clear and convincing evidence. While the matter has not been \
ruled upon, It Is reasonably certain that it is not going to be possible]
to terminate the Native father®s rights, even though the conduct takes J
place In the same cannunity, even though the children are harmed in
precisely the same way and to precisely the same degree. In fact, as
long as there is even a slight doubt that the Native father will continue
to sexually abuse his daughter, his parental rights may not be terminated.

Obviously, I oppose House Concurrent Resolution No. 43. While 1
cannot preta.id to make up your mirds for you, 1 urge you to give the
Act, i1ts implications and the points | have rais"d in this letter serious
consideration before proceeding further with this Resolution, “lhe State
of Alaska and the Department of Health and Social Services have not
attempted to force all of the diverse cultures of Alaska into one white,
suburban, middle class mold. WIliatever the rationale for the Indian
Child Welfare Act in other jurisdictions, Alaska has acted iIn every way
to protect the cultural identities of its peoples. The Act is unnecessary,
.harmful to-the -chi-ldren_it_is intended to protect and possibly unconstitutional.
I urge you to resist adoption and passage of the Resolution.

Thank you for your time and patience iIn reviewing the points that I
liare set out. Please feel free to contact me if you have questions re—
garding my position.

Sincerely yours

CALL, HAYCRAFT & FENTON

Jaixjs D. DeWitt

JDD:so



CHARLIE PARR
ALASKA LEGISLATURE
S. R. Box 50599 Pouch V

Fairbanks, Alaska 99701 Juneau, Alaska 99811
456-5029 465-3797

March 19, 1980

MEMORANDUM

TO: Senator Glenn Hackney, Chairman
Health, Education and Social Services Committee

Senator Robert Ziegler, Chairman
Judiciary Committee

FROM: Representative Charles H. Parrs 3

SUBJECT: House Concurrent Resolution No, 43

Enclosed is a letter from Mr. James DeWitt expressing what
appear to be soma valid concerns about HCR 43. I believe
Mr. DeWitt"s comments will t

consider the resolution.

CHP :vc
Enel.



CALL. HAYCRAFT & FENTON

AN ASSOCIATION OF
DAVID H. CALL AND THOMAS E. FENTON

PROFESSIONAL CORPORATIONS
1919 UTHROP -SUITE 208
FAIRBANKS. ALASKA 99701

DAVID H. CALL Telephone
THOMAS E. FENTON 907.452-22
JAMES 0. DEWITT 452-2296
PAUL A. BARRETT MaTCh 13, 1980

Representative Charles H. Parr
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Charlie:

I am writing to state my opposition to House Concurrent Resolution
No. 43, "a resolution endorsing the concept and requesting impleidentation
of the Indian Child Welfare Act of 1978."

As background, 1 have never represented any parent whose parental
rights were being terminated or involuntarily relinquished or otherwise
being surrendered by force. 1 have never represented the State of
Alaska in an action to take away parental rights. 1 have, however-, on
numerous occasions, represented the children iIn these proceedings for
termination. My official title has always been "guardian ad litem"™ but
my duties have frequently involved reconciliation, peacemaking and
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests
of the child” in the proceeding; not necessarily what the child wants
and not necessarily what the parents or the State of Alaska want. It is
a difficult assignment and I confess I am uncomfortable with 1t in many
situations. However, 1 accept appointments as guardian ad litem because
all too frequently the children themselves are not otherwise a concern
in a parental rights termination proceeding. It is very easy for the
oLher parties involved to lose sight of the fact that wiiile their lives
may be impacted by whatever decision a court may reach, the children
will live with the results and be affected by the results for the rest
of their lives. Hie Alaska Supreme Court has begun to recognize that
the children aure a party iIn interest, that they have constitutional
rights in custody and termLiation proceedings and that those rights
deserve to be represented. “Hie Indian Child Welfare Act, as to the
class of children who happen to be of fractional Native blood, removes
those rights and removes the right of the children to be represented in
a meaningful sense in those kinds of proceedings.
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My first dispute is with the underlying pranise for the Act, that
"a highly disproportionate number of Native American children in Alaska
are frctn families hroken up by the removal of children. . .", with the
inference that that statistical fact i1s somehow evidence of wrongdoing
by the State of Alaska. The hard truth, however politically unpopular
it may be, is that Native American families have the highest rate of
alcoholism, the highest rate of hroken, unstable homes, and the highest
rate of child abuse in Alaska and that that, not any wrongdoing or
excess of zeal by the Department of Health and Social Services or the
State of Alaska, 1s the reason why Native American hares are broken up
most frequently. | will leave i1t to sociologists, psychologists and
anthropologists to describe why these statistical facts exist, but they
do. Tthose problems may or may not be susceptible of solution, but you
are treating a symptom when you remove the right of the children to be
removed from abusive homes. If the Alaska legislature wants to solve
the problem of abused Native children and their statistically anomalous
frequency, 1t sho"iLd create programs bo treat the underlying problems,
not endorse a statute which forces the children to oontinue to live In
those homes, regardless of consequences.

And it is effectively impossible to terminate the parental rights
of a parent whose child i1s an Alaska Native. To terminate those parental
rights, someone must prove beyond a reasonable doubt (1) that there is a
clear and present physical danger to the children; (2) that the danger
has caused harm or inminently wall cause harm to the children; and ()
tdiat that conduct constituting a clear and present danger is likely to
continue. Check with your legislative counsel, but in my view it is
effectively impossible to prove beyond a reasonable doubt that a pattern
of conduct is likely to oontinue. It is hard enough to establish beyond
a reasonable doubt that something lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will
continue to have contact with their children, no natter low abusive they
have been in tlie past and no matter how harmful that conduct may be to
the children themselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional
since i1t unfairly imbalances the constitutional rights of the children
as against the constitutional rights of their parents. | emphasize that
is my opinion alone, and has not been endorsed by any court of which |
am aware.

Another serious problem with the Act is its application si Alt.lea.
Assuming the Act exists to preserve a Native culture, its avowed purpose,
then 1t operates without regard to that avowed purpose. An Alaska
Native family, regardless of its ties to its culture, 1is entitled to the
protections of tike Indian Child Welfare Act. If I may, 1 would like to
analyze a specific hypothetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused
their five year old daughters. One family is Caucasian, the other is
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian
father, the State of Alaska must establish by clear and convincing evidence
that the child has suffered emotional harm and that it is likely that
the conduct leading to the emotional harm will continue. That is not an
easy matter, and is not likely to be proven by one specific bad act, in
the absence of other conduct. Obviously, it is not going to be possible
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five
year old daughter. Probably, it will now be possible to terminate the
parental rights of the Caucasian father. In the view of most of the
courts of Alaska, two specific, identical instances give rise bo an
inference that conduct is likely to oontinue and reach the burden of
proof: clear and convincing evidence. While the matter has not been
ruled upon, 1t is reasonably certain that i1t is not going to be possible
to terminate the Native father®s rghts, even though the conduct takes
place in the sane community, even though the children are harmed in
precisely the same way and to precisely the sane degree. In fact, as
long as there is even a slight doubt that the Native father will continue
to sexually abuse his daughter, his parental rights nay not, be terminated.

Obviously, | oppose House Concurrent Resolution No. 43. While 1
cannot pretend to make up your minds for you, | urge you to give tlie
Act, i1ts implications and the points | have raised iIn this letter serious
consideration before proceeding further with this Resolution. The State
of Alaska and the Department of Health and Social Sendees have not
attempted to force all of the diverse cultures of Alaska into one white,
suburban, middle class mold. Whatever the rationale for the Indian
Child Welfare Act in other jurisdictions, Alaska has acted In every way
to protect the cultural identities of its peoples. The Act is unnecessary,
liarmful to the children i1t is intended to protect and jossibly unconstitutional.
I urge you to resist adoption and passage of the Resolution.

Thiank you for your time and patience in reviewing the Loints that I
have set out. Please feel free to contact ne it you liave questions re—
garding my position.

Sincerely yours

CALL, HAYCRATT & FENTON

JDD:so
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CENTRAL COUNCIL

tlingit AnO MaiGaindiAns of Alaska
One Sealaska Plaza -Suite200
Juneau, Alaska 99801

(907) 586-1432 or 586-3613

April 11, 1980

Mr. Glenn Hackney, Chairperson

Health, Education & Social
Services Committee

State Senate

Pouch V

Juneau, AK 99811

Dear Senator Hackney:

The Central Council of Tlingit and Haida Indian Tribes of Alaska
supports the Committe . Substitute for House Concurrent Resolution
Number 43, "A resolution endorsing the concept and requesting im—
plementation of the Indian Child Welfare Act of 1978." We believe
that legislative recognition and support of this act is essential
to full implementation. We also believe that a directive to the
Department of Health and Social Services and the Alaska Supreme
Court regarding prompt implementation will facilitate the estab—
lishment of appropriate priorities concerning the act

As a follow up to the resolution, a review of the existing Child—
ren"s Code 1is necessary to identify areas of non-compliance with
the Indian Child Welfare Act. Then any statutes found to be in
non-compliance should be corrected with appropriate legislation.

Thank you for giving your support and attention to this issue of
great concern to Alaska Native families.

Sincerely,

CENTRAL COUNCIL OF TLINGIT AND
HAIDA INDIAN TRIBES OF ALASKA

/

/(W —
Raymond E. Paddock, Jr.
President






COMMITTEE RB ORT

SENATE

FURTHER None
4/7/80
Date:
Mr. President:
HSALTH, EDUCATION AND
The Committee on SOCIAL SERVICES has had

compensation to Alaska physicians who participate in the Medicaid program

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[K] do pass [ ] do not pass
[ i do pass with attached amendments(s)

[ 1 same _title
[ i replace with CS for ] new title

and recommends

AND attaches a "Letter of Intent” [ ] New Fiscal Note

reports it back without recommendation

referred to t h e Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS

//t>« I /?/§->ri
CHAIRMAN

S 60 (Rev. 12/78) & /14 W i
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POSITION PAPER
ON

HOUSE JOINT RESOLUTION 83

This resolution seeks to eliminate the federal barrier which presently
prevents fair compensation of Alaska's physicians participating in the
Medicaid Program.

The problem stems from a federal law which sets physician reimbursement
at the lowest of three factors;

1. The actual amount charged on the bill,
2. The physician's actual average charge for the preceeding year; and

3. The "adjusted 75th percentile” for all Alaska physicians' charges
for the preceeding year.

A true 75th percentile would represent a figure which 75" of Alaska
physicians did not exceed. However, under federal law the Alaska 75th
percentile is not allowed to increase at the actual Alaska economic
growth rate, but rather is limited to the economic growth rate for the
United States as a whole. The potential effect of this growth limita-
tion is displayed on the attached graph. This graph shows what would’
happen to a $15 office charge over the last 10 years assuming, for
illustration only, that costs in Alaska have grown an annual percentage
of 21 higher than the rest of the nation.

The Department supports IIJR 83 for the following reasons;

1. Physician participation in Medicaid is optional and an increasing
number of physicians will either drop out of the program or refuse
to see new patients if they feel they are unfairly compensated.
This is already severely effecting the specialty service of 08-
GYN.

2. Although physicians' as a group represent no more than 107, of total
. costs under our medical programs, they are the hub of our entire
medical delivery system. They see patients in their offices at the
early stages of disease or injury, they admit people to hospitals
and long term care facilities, they perform surgery and provide
follow-up care, and they refer patients to other providers of
health care services. We need their participation to make our
program work.



3. Hospitals and long term care facilities receive full reimbursement
for all reasonable costs they incur. Clearly, under the present
system, physicians do not. Even if an Alaska cost index is sub-
stituted for the national index, physicians will still receive only
partial reimbursement for the costs they incur.

4. Unless the growing disoarity between costs and reimbursement is
lessened, physician losses will have to be made up by increasing
costs of private pay patients.

5. Although Medicare is also a federal program, it does not force
physicians into this box. |If a physician elects not-to accept
Medicare payment as full settlement of his bill, he can bill the
patient for the remainder under Medicare rules. In Medicaid it is
partial payment or nothing. If the State attempts to make upthe
portion lost bythe physician under Medicaid, theState then becomes

responsible for the entire payment.

Approved by: faunas ,/?&(>
Hod Betit, Director Date
Division of l'ublic Assistance

Helen D. Beirne, Commissioner Date ~
Department of Health & Social Services
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