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02131 NL ANCHCRAGE ALASKA 50 02-26 48P AST
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WHN ALASKA PROVIDES GOCD EDUCATION INSTITUTIONS FOR OR
CHILDREN, VE WILL SE\D QR CHILD TO PUBLIC SCHOOL  UNTIL
THN H WILL STAY IN A PRIVATE INSTITUTION. ~ ALASKAN SCHOOLS
ARE THE PITS FCR AN EDUCATIONAL WASTELAND.  PASS FB48 IF YQU
CARE ABOUT QLR CHILDREN AND ALASKAS FUTURE

RAYWOND WIBERG 634 EAST /RTH AVENLE

ANCHORAGE ALASKA 9952



82042 ROM ANCHORAGE ALAKA 15 02-26 (A AST
PVS SECTOR GLENN HACKNEY
JN 1072
O PASS 348 DIR3r00 TUITION CREDIT NEEDED TO HELP
FIGHT FAMILY INFLATION

BURr S FAMILY 2601 MELVIN ANCHORAGE AK 995083
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PVS SENATCR GLENN HACKNEY
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PLEASE PASS CB48 I NEED DLRSE30 TUITION TAX CREDIT TO
FoHT INFLATION.

JAVES GLASPELL 610 NEADOWCREEK EAGLE RIVER A
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02016 FOM ANCHORAGE ALASKA 02-27 1042A AST
PVS senator glen hackney
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JUNEAU AK

PASS B48* NED TUITION CREDIT NON/
JOHN AUFRECHT MA AUDIOLOGIST 2137 EAST 37TH ATE
ANCHORAGE ALASKA 084
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RCA ALASKA COMMUNICATIONS,
PHONE: 586-6442
JUNEAU, ALASKA SS8Q2

1979 PE& 27 PM 2 08

02027 NL ANCHORAGE ALASKA 30 (0227 1135A AST
PVE SENATCR GLEN HACKNEY

11w

jlteau

PLEASE PASS SB48. THE TAX CREDIT WOUD HELP TO KEEP WY DAUGHTER
IN A SCHOOL WHCH HAS ALOMED HR TO DEVELCP AT HR OAN SPEED
WHCH FAR EXCEEDS CHILDREN HR OMN AGE IN PUBLIC SCHOOLS AND
STILL REMAIN WTH CHILDREN OF HR OMN ACE

TERRY BDARD
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Introduced: 1/16/79
Referred: Health, Education &
Social Services and Finance

IN THE SENATE BY BRADLEY

SENATE BILL NO. 48

IN THE LEGISLATURE OF THE STATE OF ALASKA

A ELEVENTH LEGISLATURE - FIRST SESSION

5 A BILL

P For an Act entitled: "An Act establishing a tuition credit under the Alaska
/ net income tax; and providing for an effective date.™

8 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

D * Section 1. AS 43.20 is amended by adding a new section to read:

a Sec. 43.20.037. EDUCATIONAL TUITION CREDIT. (@ An individual is
n allowed as a credit against the tax due under this chapter 50 per cent
12 of the money paid by him during the year to eligible euucational insti—
m tutions as tuition for the individual, the individual®s spouse, or of

M any dependents the individual 1is entitled to claim as personal exemp—
i tions under I..vernal Revenue Code sec. 151(e).

10 (b) The credit allowed under this section may not exceed $500 for
v each individual whose cution is paid by the taxpayer.

in (c) No credit: is allowable under this section for amounts paid

10 during the year for the education of the spouse of a taxpayer unless the
2 taxpayer is entitled to a personal exemption for the spouse under

2 Internal Revenue Code sec. 151(b) or the taxpayer files a joint return
2 with the spouse.

23 (d) In this section "eligible educational institution” means an

21 institution of higher education, a vocational school, a secondary school
20 or an elementary school which meets accreditation or approval criteria
AL established by the department by regulation, (y Z-tf -

2/ * Sec. 2. This Act is retroactive to January 1, 1978.jfj—j'1

2B * Sec. 3. This Act takes effect Immediately in accordance with AS 01.10.-
21 070<c>- SB*8



MEMO

TO: SEN. HACKNEY
FROM:  PAUL
FEB 28
RE: Today's Committee Bills
SB 48
SJR 14
SB 214
SB 48
What Sen. Bradley wants to do with this bill is provide some
relief for taxpayers who are payirg the astronomical costs of tuition
to send either themself, spouse, or Kkids to school. His means of

obtaining this objective is by allowing for a tax credit (sec 1 (a))
to the individual on his income tax o™ 50% of the amount of tuition
paid during that year not to exceed $500 for each individual

(sec 1 (b)) (i.e. if he's going to school, his wife is going to school
and his son is going to school, he could possibly get a tax credit

of up to $1500, dependent on the amount of the tuition paid out for
that year -- remember, according to this bill the tax credit is for
50% of the tuition paid not exceeding $500 for each individual).

A safeguard is provided in section 1(c) making sure that the
credit is not granted twice when it can onlybe used once.. i.e.
its saying tnat the only time that an individual can claim the
spouse's tuition costs is when the taxpayer (individual) is entitled
to a personalexemption for the spouse or they file jointly. This is
to prevent a couple who nasseparated .nd who are filing separately
from both using this tax credit when filing.

Section 1(d) defines "eligible education institutions” that

this bill would deal with. It should be noted that Sen. Bradley
includes elementary & secondary schools, as well as, institutions of
higher education in this bill. So lie is seeking relief for thos

parents who pay to have their Kkids go to private grade school and
high school, and not just coming to the aid of those burdened with
the high costs of college tuition.

Section 2 of the bill makes the bill retro toJan 178,

Section 3 of the bill stipulates that the Actwill take
effect immediately.

Regarding this bill., 1 spoke with Paul Taylor, an acquaintance
of mine, who is an auditor with the Audit Division, Dept of Revenue,
in reference to the mechanics of this bill and he had these comments:

Section 1(a) -he said the only change he weld meal<e here would
be to delete the word "personal” on line 14 and hrve it read simply
"and dependents the individual is entitled to claim as exemptions
under Internal Revenue Code (IRC) 151 (e)."™ The reason for this s



because the individual claims himself as a "personal™ exemption
(in which he can exempt $750 for himself personally) and his

spouse and kids are his "additional” (not personal) exemptions
(see IFC 151 (b) & (e) attached). He said this is just a
technical change and not that big of a deal. He said "l guess
you could read the language in such a way tsat his spouse and
kids could be classified as personal “xemptiuns without much
di fficulty.

Section 1(b) - He said he would insert the words on line 17,

between individual and whose, the language "specified in
section 1(a)", to clarify that this credit is for himself,

spouse and dependents as stated in section 1(a). Credit would
not apply if the individual is paying the neighbor kid's tuition
or something like that. It has to apply to the individual or

his spouse or kids.

Section 1(c) - He says as far as he is concerned this
language is redundant. According to him, the on.y time an
individual is entitled to claim his spouse as a personal exemp-
tion is when they file jointly (so there is no need to make
the distinction). He said you might have a situat'or. where a
married man is tne only one working and the wife is taking care
of the kids and the husband files separately, claiming his wife
as a dependent (which he doesn't think he can do), but, if he
could, it would be to his disadvantage to file this way because
he would be losing money, so he doesn't see why anyone would
do it. So he says that you could just have it read "unless
the taxpayer files a joint return with the spouse"”, instead of
the language on 'ine 20 stating "taxpayer is entitled to a
personal exemption for the spouse under IRC sec. 151(b) or the
taxpayer files a joint return with the spouse.

SR 14

This resolution urges the IRS to delay promulgation of its regu-
lations which would remove the tax-exempt status of private
schools which do not meet stringent and capricious affirmative
action requirements and quotas. Also, it urges Congress to
weigh the effects of such regulations and take appropriate
action.

SB 214

You* bill, providing financial assistance to elderly people

who need emergency dental service or denture services and are

not eligible to receive financial assistance under current federal
programs such as medicaid or medicare.

NOTE: REMEMBER, WE ARE TELECONFERENCING TODAY.
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TED STEVENS THE ASSISTANT MINORITY LEADER
ALAKA

COWMITTOS
~“fnilcb J!'blcclcz JzfCixctiQ /TS

WASHINGTON DC 280 %%A\D

January 19, 1979 SOFTNMERIAL ATARS

i R
Juneau, Aqask %5801

Dear George:

Durlﬂg the week 8f eq mher 5th thﬁ IRS held
hearlngs on t opose g atrons Whl% would
c an e the hax exe pt status E)rlvate schools, . The
g |t|qn as beeH S0 overvhe ng &hat tne IRS ISV\?X'
g te revise t e?] regulations”after the House Ways
N ans Committee holds™hearings In January
hast g | adv |s?d the Comm|%s,|one_r of the
lH ernal Reve [VICE 0 m(\{ strong .0 {ECIIOHS to
$m ﬁgmpe tpose reg ulations and urged”that they not be

With best wishes,

TED STEVENS
United States Senator
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Anchorage:

Dean Zinck, re: SB 48
Rob Moran, re: SB 48
Kay Frank (Palmer)
Burton Carney
Janice Bigelow

Rev. Jerry Prevo
Albert Keyes

Elaine Dollar
Ludwig Zerbe «

Mi Rinner

Jack _"ocher

Toseph Sternmetz

Richard Sovems
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LEAS ATMVE AHFAIRS ACENCY
MEMORANDUM January 25, 1979
SUBJECT: tate Aid to Private Education
?Wor Order No. 6089)
T0: Representative Terry Martin
FROM: kenneth E. Vassar

Legislative Counse'

Here are the documents | believe you were referring to this
morning, with an extra. I have numbered them (1) - (3).
Number 1 is the constitutional provision as it exists today.
The last sentence of Article VIII, sec. 1, is the prohibition
against state aid to private schools. Number 2 is the amend-
ment that was before the voters in 1976. This section of

the constitution has been subject to mary attempted amend-
ments in the past. To the best of my knowledge, the amendment
proposed by Number 2 (HIR 73 -1976) is the only one to actually
pass the legislature and be placed on the ballot. Number 3
is another attempted amendment which did not pass the legis-
lature. It was also introduced in 1976. I have included it
just to give you an idea of some of the alternatives that

are available. The resolution 1 drafted for you would simply
eliminate the last sentence of Article VIII, sec. 1. This,

in my opinion, would remove any state constitutional obstacles
and place us directly under the controlling language of the
United States Constitution. If there is anything else 1 can
do for you, let me know.

Incidentally, your tax credit bill has been prepared and
should be delivered to you within the next day or two with a
memo explaining the constitutional problems | see with the
bill.

KEV:j dn



Enforcement

Public -
Education

Slate
University

Board of

SECTION 11. Any qualified vo ir may apply to
the superior court to compel the governor, by
mandamus or otherwise, to perform his reappor-
tionment duties or to correct any error in reais-
tricting or reapponionment. Application to compel
the governor to perform his “~apportionment
duties must be filed within thirty days of the expi-
ration of either of the two ninety-day periods
specified in this article. Application to compel cor-
rection of "ay error in redistrict.ing or reapportion-
ment must be filed within thirty days following the
proclamation. Original jurisdiction in these matters
is hereby vested in the s perior court. On appeal,
the cause shall be reviewed by the supreme court
upon the law and the facts.

ARTICLE VII

HEALTH. EDUCATION, AND WELFARE

SECTION 1 The legislature shall by qeneral law
establish and maintain a system of public schools
open to a'l children of the State, and may growde
for other public educational institutions, Schools
and institutions so,established shall be free from
sectarian control.\ No money shall be paid from
public funds for tire direct benefit of any religious
or other private educational institution®

SECTION 2 The Urdver ity of A’aska is hereby
established as the state ulivcrsity and constituted a
body corporate. It shall have title to all real and
personal property now or hereafter set aside for or
conveyed to it Its prope.ty shall be administered
and disposed of according 0 law.

SECTION 2 The Univirsity of Alaska shall be
governed by a board of rtgents. The regents shall
e appointed by the governor, subject to confirma-
tion by a majority of the tnei ibers of the legisla-
ture injoint session. lhe hoard shall, in accordance
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ALASKA®™S CONSTITUTIONAL CONVENTION
GOVERNMENTAL FUNCTIONS AND RESPONSIBILITIES

Heai”h, Education, and Welfare

Article VII, on health, education, and welfare, 1is the
briefest in the constitution. One section covers public education,
two sections establish the University of Alaska as a single unified
system of higher education, and two one-sentence sections provide
for public health and welfare. Except for the proposed prohibi—
tion of public funds being used for direct benefit of private
educational institutions, the article was not controversial. Lack
of disagreement was due to the fact that the functions covered by
the article were already being carried out under the territorial
government.

Responsibility for Article VIl was given to the Committee on
Preamble and Bill Rights, primarily because the social services
covered by the article were extensions of the rights and privileges
of the people. The final draft was a series of concise statements
requiring the legislature to provide for public education, health,
and welfare.

In drafting the section on education, the committee included
language that covered a standard feature of past and present state—
hood enabling bills, namely that "provision shall be made for the
establishment and maintenance of a system of public schools which
shall be open to all children of said state and free from sectarian
control.”

The only significant point raised in plenary consideration of
the committee proposal was a suggested amendment: to insert the words
"and indirect™ after "direct” in the draft provision "No money
shall be paid from public funds for the direct benefit of any
religious or other private educational institution.” Proponents of
the proposed amendment stressed the importance of protecting the
integrity of public education, while its opponents argued for the
provision of services to the individual student if otherwise in
keeping with the constitution. The proponents of the amendment® to
prohibit "direct and indirect” aid to parochial and other private
schools held that sectarian segregation in education 1is bad for
school children and that inadequate restriction could lead to
diversion of funds and weakening of pubLic education. A majority
(thirty-four to nineteen) opposed the amendment, agreeing with
those who argued that more important than these considerations was
the need to help each child attain the fullest level of individual
development through programs such as free lunchcsfbus transportation,
and even payment by the state welfare agency of room and board to
parentless children, so long as the basic principle of separation
of church and state was maintained.

A floor amendment: to provide for a unified state library
service was : jected by the delegates as falling into the area 0l
legislation and therefore not being proper constitutional material.



A proposal to altogether strike the health and public welfare pro—
visions was made by Seaborn Buckalew of Anchorage on the grounds
that they were already covered by the general welfare clause and
were also unnecessary 1in the constitution. However, Rolland
Armstrong of Sitka and others argued for their inclusion as a matter
of philosophy, and on a voice vote the amendment was defeated.

Before final adoption of the constitution, the convention added
the two sections providing for the state university and its board
of regentl. Provisions for the university had been part of the
executive article dealing with boards and commissions of that article.
It was suggested during consideration of the executive branch proposal
that the requirement for approval by the governor of the appointment
of executive officers of principal departments headed by boards and
commissions would not be appropriate to the university and the board

of regents. As a result, a separate proposal on the unversity was
offered by the Committee on the Executive Branch for inclusion 1in
the article on general provisions. It was later transferred by the

Style and rafting Committee to the article dealing with education.

Thr provisions for a single state university system, established
as a separate corporate body, and for a board of regents appointed by
the government and confirmed by the legislature was modeled on the
Hawail constitution. As approved, the university was given consti—
tutional status and removed from direct supervision of the governor.
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Constitutional Validity of State Aid to Pupils in
Church-Related Schools—Internal Tension Between
the Establishment and Free Exercise Clauses

David J. Young*

. Introduction

‘The Supreme Court's recent decision in wolman V. walter raises
again the question whether the “final page” has been written with
respect to a troublesome period in the constitutional development of
religion clause2 principles.  The United States Supreme Court has now
addressed itself to a complete array of state aid programs _oIeS[%ne_d to
assist puplls attendm? church-sponsored  educational institutions.

,tAhf_ter thirty years of intensive litigation the slate looks something like
iS:

Programs in Conformity f'.ro%rams Violative of
Year with First Amendment First Amendment

197 School bus transportation
193  Texthook loans4

ol tigﬁsf&r O%ﬁgou%a%ra)é%@g:
1971 Federaé c nsthucfion Salary supplements lor lay - tachrs?

" " sl o e o
sl% X f‘or provicing |{:%ae%ular ca-

eMember, Ohio Hai Mr Young is a member of Ihe lirm of Dunbar, Kicn/le f[ Murphey,
Columbus, Ohio Ihe author arguéd Ivolmen v. Wn[El belore the Unileil States Supteme
Court foi apf .cs.

1 97S. -t 2398(1977), . . N

2 “Congress shall mate no law =~ respectingan . establishment of religion,  orp uhibiting
the (tee exercise ihereof * U.S. CONST nincnl 1 The religion clause comprises two parts: the
establishment clause prohibits the government from promoting religion and the ftee exercise
clause prohibits the government ftom inhibiting religion.

3 Everson V; Hoard iif hduc., 30U.S. | (1047)

< Hoard of Fduc. v Allen, 32 U.S. 236 (1968)

S Wait v Tax Comm'n, 397 U.S. NU (1970)

j)f liltun v Richardson,~®BU.S. 672 (1971 T

Lemon v. Kurtrman |l:arly v DiC'enso], B U.S. 62 (1971 g T‘ ac IS]

not UF Rhode Island that W&IIS cgnsohdatnl wl||l| the Pennsylv(ama)ca g, Mﬁ] v W
for purposes of appeal)

i % lemon v Kurtrman, 408 US. 62 (1971) (Pennsylvania statute declared unconstitu-
iona



184

(M.D

1975

1976
191

01(10 STATE LA W JOURNAL [Vol. 38783
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irect, per-student

0 chuirc relattec IIegggrs]I‘§
Standardized ﬁests and
SCOFIHH SEIVICES

?Bgac and lEanng diag-

e

Ncuiral-sitc therapeutic ser-
e

NetutraJ-site regnediaJ eal-
Pro rc%ns for handi-

Neutral SI'[% quicance and
counselm

geﬁ S C(;Pn(rnr%S C urCtH

? S t0 school Lor cost,of general
Ing an s eeping

Tuition relpiﬂursement for low in-

Parenpar | tax credits 1

8nts to schools for maintenance
repairll

Parental reimoursement grants?

Il St ard et
On- n})ren%ses hedth and remedial
SEIVICeS

Instruction u1 nt and mate-
né Ioanedéﬂo 'EI»E

Field trip transportatlonB

In its 1976 decision in Roemer V. Hoard of Public Worksl/ the
Supreme Court intimated that the end of the line was near.

[T]he slate we write on is anything but clean.  Instead, dirre is little room

9

Hunt v. McNtir, 41) U.S 714(197.)

10 Levitt v. Committee for P#> Educ.411 U.S 4'2(1973).
1 Committee for Pub | due > Sygimt. 43U S 756(1971)

12 Sloan v Icmon, 4]t U.S. H5(197))
13 Meek v I'ittmiter, 21 U S 149 (1975)

14 Koemet v Board of I'ub. Works. 4% 1" S 776 (1976)
55 Wolman v. Wklicr, 97 S Ct. 2591 (

6 American* United (or Se atntlon 0
lenn 1977, uren: mem 19(1977)

7 46118 716 (1979

f77&hurch and Suite v Blanton. 411 1 Supp. 97

19

el
th'f

or
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rther .refinement of prrncr les..governing pu rc id to church
a?{ ed grrvates OO, 8 lg %tp ut"mere?y tOsel rB dpecré]e?

they are tart%)tﬁﬁ)r) appl] %H in %S%

Similarly in Wolman, Justrce Blackmun observed: “Nonetheless, the
Court's numerous  precedents ‘have become firmly rooted, ..~ and
now provide substantial guidance.” B Justice Stewart, the author of
the majority opinion In Meek V. Pittenger, SaW hrmse 8 appyrng
tests which constrtuted a distillation of the past decades of effor

Ihese’ rtute a con eni nt urate d trllatron 0 this
Court’s, efforts ov
ernnrrgptp ac tve onstr u

a res rn

J

rohr

T Droper rae Fbrw?e &'0” e%? 't r?arsoev

Notwrthstandrn these assurances by the Court that this area of
the law is settled, te question still remdins: has the thoughtful schol-
arship of the Supreme Court's most respected Justices provided a
framework that will avoid continued controversy? This article will
show that they have not. Despite the strong assertions in recent de-
cisions by the Court that religion clause principles arc well defined,
the fact Is that there have been periodic major shifts in the factors
the Court considers in Judﬂrng the constitutionality of a state aid pro-
gram. These shifts have had a divisive impact on the Court. In re-
cent years this division has resolved itself into a .bree-w?.y split. This
article attempts to identify the current trend of the Court in state aid

Cases b)( ana.yling this split and the recent movement of the swing
group o' Justices.

II. - CHARTING ANFUIRAI CotlRSI- BI MKEN THE 1Pl FXEROSE

and HSTAUNSHMENT Clauses -The Tkirartite
Si'Llr in the Court

|wo issues must he addressed any lime a state aid program is
presented to the Court. The first, which may be called the establish-
ment issue, is raised 1 opponents of stale aid to sectarian schools.
The argument is that such aid constitutes a piohibited "establishment
of religion,” or at least the first step toward such an establishment.
The second issue, which maK be called the free exercise issue, IS
advanced b ﬁroponents of the state assistance program. The pro-
ponents feel that since they pay education .axes a portion of the tax

X u .a 74

% ! Itrrlrjag ésdlﬁs)gh Ct JJ9 S99 (1977)
ji u
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Bvoceeds should be used to help finance their children's education.
rthout an allpcation of tax funds toward the education of tpeir chil-
dren, they are forced either to bear ‘he financial burden of paying twice
for therr children’s education—once through taxes and once through tui-
tion—or to send their children t? the public sch o% This, progonents
gsggrtofregltrrcgsr] their freedom of choice and mhibits their ™ f
r ]

In an gttempr fo reconcile the constitutional conflict between the
establishment  and free exercise clauses the Court developed a three-
part test for judging the various st. e programs.  “First, the statute
must have a secular legislative purﬁose sgcond, its principal or pri-
mary effect must be one that neithey advances nor " inhibits. religion
. frnaIIY fhe statute must not foster ‘an excessive government
entanglement with rc'igion.

areful analysis Teveals that the relative significance of the es-
tablishment clause and the free exercise clause™in first amendment
Cases I sometimes ignored, Justice Brennan, who now maintains
that almost al| forms “0f assistance to pupils at church-related schools
Is violative of the cslablunment clause, recognized a place for the

free exercise doctring n Ais concurring opinion i Abington School
District v. Schempp. J

Ntendaree OPublrc ools never been (ﬁg“mpulsoryl par-

. mora ic'en
rron“prlﬁrn V\;}gﬁ%mﬂ se (I)({renr Eﬁu Hmen oréi%
fvrdp%l o ﬁee%?ﬁ” r rn on Ieor% B(r

5 ecfi vrnrch r va?
atic Values

.SChoo
%Irc ular Ucation Wi

orm o privat | ol l{ﬂO 1 esof
ve er GD %E%gﬁms rn%(?a %1”\/ Vené'%gooiss heor!dn

P%
I Irc sc nr (nr te oréecarr essures
ere f f education 1s 0 e—ve mrr]h
V] ror 0 ovvorsr nctro(r)rue ael%? |§8a overnment
or Uerice or restn&rﬂa? o, J

lit spite of his recognition of free evrcl.sc values, Justice Brennan
has been unwilling to concede that Blacrnrt; a congition- attendance at
the public_SChoglS Upon a graturtous state benefit can discourage the
ftcc exercise of religion by “diminishing the attractiveness” of the

[e€ EXer-

=2
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church-related . school, Such an attrtude toward free exercise ohjec-
tives led to Chief Justice Burgers pea

One cgﬂllo %ng d‘%tdl USEVYI ol:f:]%ealget sz\dggurt vvrl comet
ﬂon Ft%] chr[ reHI |||n c%dé’ﬂ nso fﬁ“ &o&s

carg r nrn
|nga erelrgror{—a

our sr
The Court's difficulty Wrth this perplexing question has been ag
gravated by Its necessity of fashioning majority votes on a patchwork,
Case-Dy-case basis. Thé opinion of tfle Court In walz V., Tax Commis-
sion"u’Teflects the difficulty encountered in attempts to fasHon sweep-
Ing religion clause pnncrples

The Estfb ment and Fr ereise Clgsses of F&

tovvar est

il ecisely drain” portions., of
Eenmﬁecﬂae atgs eperr ﬁet}{trons mt?r

elr%)n alISes

stat e, trn cua ¥ nOnﬁlr\/\”a(r\'r

uses heQ:our Prronsr onsrrn erent dr rcrln

Meneral gnncrp on a r@asrs he consiceraple 10-
|n on’ denves C%Sr@ 1Etese

rosieiﬂ i tﬁeen eran

F?mr ; enee n re n% Lfn[e cu ar ave

Religion auses nd ¢ neuat\[)a% Icogrzgr betvreenctl ertW?

V\ﬁén expande o a Iogr extreme WU 8 e {ns clasﬂ| tﬁe

In an amicus hrief, Leo Pfeifer, who lias argued a gmat number
of the religion clause cases before the Supreme Court of the United
States desCribed the past decades of constrtutronal history in thr area
a "historic, game of chess." Althoy r? CaSes vvere won or lost, and
governrng principles seemed well defiried, the act Js that the pieces
of the |i Agsaw puzzle were being “forced together.”™ _ Tne compro-
MISe, Cas Olycase ap roach utilized by the Court has misled both <
oncnts and opponents of slate assistance to nonpublic pupils and” has
ostered contrnued litigation.  Legislation vvas drafted In reliance on
swee |n utteranc stha I retrospect proved to be illusoiy.
ractice t e tripartite. test art culated Olythe Codrt dtrs little
to balance the competing interests embodied in the two . 'tion
clauses. The Court Itself now speaks of the test only as a quiuc with

25 Meek v I'ltengrr, 121 U.S 349. 3*7<1975)
5 W7 US 664190
21 hi lit OfMtJ

2 linct of X.mortal Coalition toel'uh’ic balneation .nut Religious I iherty Amicus Cnfiac
di |, Woltrwt v Wj.ict.97s ClI 2593119'))

I &-TT—
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which to identify instances in which. the, ob#e_ctlves of the establish-
ment clause have been impaired. This fripartite test, however, serves
mere as a framework for structuring qpinions than as aﬁwdepost for
.termining the out'.ome. The objéctives of the establishment clause,
lkewise, are too va?ue to be outcome-determinative,  An  analysis
and understanding of the three-way split among the Supreme Court
Justices,d however, maﬂ be more proguctive In predicting whether a
Snven aid program will withstand' religion clause challenge.  Chief
ustice Burger-and Justices Rehnﬁmst and White_ seem PrﬁPar,ed to
approve a broad rapge of meaningful child benefit programs in the
form of grants, credits, scholarships, loans, and vouchefs.d) On the
other herd, it Is with a great deal of reluctance that Justices Brennan,
Marshall, and Stevens “approve even health-related services.d The
middle is comprised of Justices Blackmun, Powell, and Stewart, “nd

the outcome of future constitutional challenges will depend on me
direction in which they lean."2

29 The tension among (he members of the Court is perhaps not full¥ revealed by the opin-
jons_ themselves, The depth”and intensity of these tensions may verx well stand. currently as a
barrier to the formation of a predictable and stable five-Justicé coalition. This internal tension
is explainable in part by the frustration that must i.ow from the Court’s aﬁpatent inabjlity to
formulate a comprehensive analysis in this troublesome area, and also by the compromises re-
quired to obtain five votes Thé internal tension is also a namr.V hy-product of * case-by-case
Iefqlslanve approach. that has backfired because of a failure to consider fully the implications
of pronouncements in a given case upon future challenges

The tension and frustration within the Court i undoub,tedIY aggravated hy the fad that
the Court has had to make decisions that vifally affect the inculcation of tcligious beltd.. the
extension of knowledge, and the education of children on the basis of abbrevidted stipulations
of fact, facial challeriges, or evijentury_transcripts  that ,b,arelY p'erce the surface of relevant
educational and tcligious developments “The difficulties arlsmg rom inadequate factual develop-
ment ate further compounded by the lack of historical record or qulslanve history with respect
to the religion clause There were no public schools when the first amendment ‘was adoFted,
and the structure of American education has changed markedly since then. The gltgion clause
preceded general acknowledgment of the need lor™ universal formal education. Jd&"Wisconsin
s Voder. 2060 US 206 214119721 Thus, the Court for decades has been forces! into a situation
oi aftempting to apply vagzuely defined prmmBIes to an cser-shifting et of circumstances and
considerations from which it has not yet been able to extricate itself .

T0. See eg, Wolman v Walter, 97 S. Ct. 2193 (1977) (Burger. C.J.. and While and
Rehnquist. JJ . Voted to uBhoId all six categories of aid” presented to the Court). Roemer v
Board of I'uh Works. 26 U S 736(1976) (Burger. C J . and While and Rehnquist. J| . < ted t&
uelhold direct. per-stuem %\rlants to church-refated colleges). Meek s Pittenger. 421 US 39
(IV'5) iBurger, CJ. and White and Rehnquist, JJ, voted to uphold all thtcc types of aid
ptesented to the Courti

3 Se €0 Wolman v Walter, 97 S Ct. 2593 (1977) (Brennan and Marshall, JJ.. voted
to strike down 7l six categories of aid piescn cd to the Court, ‘tcsens. J . voted to strike
down four categories ol aid”and to uphold diagnostic and therapeutic sersices, ihe biter two
with "mwgwmqs "); Roemet v Board of Pth Works, 426 US .%(I9762 Hrennan. Marshall,
and Stc'cns, 11, voted to strike down ditecl, per student grants to chutch related colleges):

Meek v Pittcnger, 21 US 349 é (Brennan and Marshall, JJ | soled to strike down al
three type%&j aid presented to the Court
2

> €U, Wolman s Walter. 97 S Ct 259) (1977) (Blackmun and Strwait, JJ . voted
to uphold Iciar of lhe ms categones of aid presented to the' Court and to sttikc down loans of
instructional material and held trip transportation. Powell, |. voted io onhold live categories
and to strike_Utwn loans of instructional material). Roemer . Board of Pub Works, . .
7)6 1 7o) (Blackmun and I'owr|]. M . soled to upho'd and Stewart | voted to strike down
direct, Per-vtudenl grants in church-related colleges); Meek s Pittcncer, 421 US 349 ('97y)
|Stes*art, Powell, and B'ackmun JJ , voted to uphold te*.kuok loans arid to strike down foans

< [an el iy ab]
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In order ti appreciate the current alignmen' of the Justices and
the state of the law after Wolman It Is neCessary to consider the his-
torical positions of the Court. [t Is important "to note that prior to
1971 the Court generally affirmed state aid to church-related schools.
In that year the” Court “abruptly shifted its position regarding aid to
elementdry and secondary schools. Now, after Wolman, It “appears
that the. Court is svvlngmﬁ back toward approval of some programs.d
This article focuses o these swings and pays particular attention to
the pivotal cases Wal: V. Tax CommissionH and Wolman v. Walter.”
As will_be seen, walz marked the end of SuBreme Court approval of
state aid to church-sponsored schools and began a period in which
every state program, with the exception of aid to sectarian colleges,
Was “struck_down.  Wolman is now the first case to turn away from'the
strict position the Court has held since walz.

IIl.  PttE-walz criteria: Secular Purpose and Effect

The first case to consider the relationship between state aid to
church-sponsored education and the religion clause was Everson V.
Board of Education.” New Jersey had” enacted a law that would
reimburse Rarents for the_expense of busing their children to public
and. parochial schools. The Everson Court said that “the Clause
a?alnst establishment of rellﬁlon by law was intended to erect ‘a wall
of separation between church and State.” ~ The Court held that the
New Jersey program had not made the slightest breach in the wall of
separation. "The Court further held that “to_prohioit the stale from
Xtel. Hnﬁ general welfare benefits to all of its children would be to
violate tfie neutral position required by the first amendment.3"

. Between 1947 ‘and 1968 Eversonstood as the leading case in the
religion clause field. The principles first set forth In Everson were
further relined during the two decades following its decision5' and were
applied again to a nonjaybhc school aid case in the form ti a two-part
purposc-and-efiect testd) in Board o f Education v. Allen 4

ol iMructionil material and on-premiscs health H’d icntevlia) services) Nolc thil the positions
taken by these Justices have determined the holding o(  the Coutt

" |33 1-0r a graphic representation ol the swing} in the Court, secthe chart in section lof this
article.
K7U S 64 (170

§ & B

L A st

I
40 | he tsso-p.irl test ssas lirM il down in the contest of a school prayer case. Abinglon
School Hist s Schempp. 57} 01(1963)

D

%Pf
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:eleedfs%t Ee et lOVYrgrer IS&:;SC%?E[PW %(ﬂl arr]drrtr |0n
Eigy ﬁr”% { e rwﬁa i
purpose N aprrmarye1 nor i rts o glon.

In Allen the Court upheld a New York program whereby log.;
schoo| boards loaned approved textbooks to all”children, includir™
sectarian school students, In rapres seven. through twelve.  Before
the Court wes able to find "a secular Ie?|s|atrve purpose and a primary
effect that neither advances nor inhibits religion,"B it wes necessary
for_ the Court to ceclare that the * processes of secular and_ religious
training [in church-sponsored schoolsl are [not] S0, intertwined” that
secular” textbooks furnished fo stydents by the public are in fact in-
strun ental In the teaching of religion."4

The Allen Court's recognition of the valuable role played by non-

w lic e ucatron Wwes 0hviously a key. factor n the decrsron ustrce
rte writing for the ma%orrty utilised lanqu age that greatly in-
cr%ase the hope and expectations of proponents of aid to nonpubrc
school pupils:

nder al]dgunple | also the Ie%OIatrve

e%?,we ecrsrlo e |ro

a sr nr ole

rarsrn na lon a@ uca ron |
|r cr ren eﬂ?r& e8|t
cr Izen 0 crea:. rt
C%W Wil o re fvate ooI rrB rn H
arochia ti?

rnr n | %tm P{requ ouqde

| sf an
ﬁaeabe 'Oir hePrOVI der%e 0 00?9e r In
fion o thel sectr Unction, pt?rre(fas or] arer?ur%?ro 1 g
Many nonpublic school parents, educators, and administrators
read Allen as Saying that carefully drafted aid programs that have
the prrmarp offcct of aiding the” secular educational functrons In
their schools Would satisfy estab IShment clause restraints, It |s difi rr
cult to quarrel or fing fault WIth thrs mterpretatron This Is (p viously
opponentso nonpubli¢ school aid have sought repeatedly urrng
t g past nine Years to convince the Supreme Collrt that Allen shoul
be reversed n recent years, however, the Court has given little

L rE a 241 (iJuoung Abington School rii't v Schrmpp. 3/ 1) S 200, 21?(1963))
4
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more than lip service to the Allen principlesds and has in fact emas-
culated its underpinnings. The two-part test has been accompanied by
a third ingredient that Ras proved dominant in recent cases.

V. Introduction of the Entangleme.nt.Test—
The Impact of Walz V. Tax Commission

In 1970, the Supreme Court handed down a decision that has had
perhaps a greater impact upon the education cases than any case since
Everson. Walz V. Tax Commission questioned the constitutional
valldlty of real propertyr tax exemptions for property used exclusively
for refigious purposes. ‘The plaintitf, a real property owner, sought an
Injunction to_prevent the granting of property tax exemptions {o reli-
gious_ properties, arguing that such exemptions forced him to make a
contribution. to religiouS hodies contrary to the establishment clause.
In determmm% the” constitutional validity of such exemptions, the

ourt looked ‘o whether taxation or exemption cc:ﬁsloned qh reater
egree of Involvement hbetween government and religion, thus evi-
dencing its concern with the amount of entangle_ment Detween secular
and_ sectarian interests, The Court commented In_dictum: * Obviously
a direct money subsidy would be pregnant with involvement and, &
with most governmental grant programs, could encompass, sustained
and detailed administrative relationShips for enforcement of statutory
or. administrative standards.”4 ~ Although the Supreme Court had in
R/rvleor decisions showed a concem about"the degree of involvement be-
en government and religion, this dictum_gave birth to a third and
separate constitutional test for l]ud?mg religion clause cases. Now, in
addition to determining that the _e%l,sl_atlve,purpo_se and effect ol a
state program digd not promote or inhibit religion, it became necessary
for a court to inquire whether the adminiStration of the program
fosters * excessive government entr tglement with relltl;lon. £

Hie first staté aid to nonpublic’srhool statutes To be fested subse-
quent to walz Were the Pennsylvania statute consicered in twmon_ v.
Kurtznum and the Rhode Island statute consicered in the companion
case, Earley v. DiC.enso‘1he Rhode Island statute called for a salary
supplement to lay instructors teachmgi secular subjects in the Rhode
Island parochial “schoals. 1he Pennsylvania_statute called for a con-
tractual’ relationship befween the monpublic. sc.iool and the stale
under which the state reimbursed the nonpublic schools for providing
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teacher salaries, textbooks, and instructional materials in SRecmed
secular subjects, Both statutes were declared violative of the first
amendment. Chief Justice Burger, who had . authored the walz len-
lon, delivered the ogmlon of the Court in which the purpose and effect

test in Allen became a tripartite inquiry.

v IS In this area in with consideratjon of
rum&aﬁ(y %Fﬁ‘éﬁﬁegefve}%)efr t%lstl]gg?? \H?r L2 & a q%reg SL%
%151 mla%/ NESRIDOSE. S T mlcr:?t’ 0r s

et ?eﬁhgrug&/ahces NOF S on p”‘?ﬁé I { %
Must not foster “an- excessive government entanglement with refigion.

_ Both statutes passed the first prong of the tripartite mqulg'; in
neither the Pennsylvania nor the Rhode Island” statutes did the
Court find a nonsecular legislative Qurpose. The second Inquiry
whether the principal or primary effect of the stafutes was one that
did not promote or inhibit religion, was a more difficult one for the
Court to answer. Chief Justice Burger reasoned that it was possible
for the legislatures of the respective states to icdentify secular aspects
of & church-sponsored education and to design restrictions to insure
that the state aid would benefit only the secllar. The Court did not
decide, however, whether the speuﬂc_safeguards in the Pennsylvania
and Rhode Jsland 8r0 rams were sufficient to meet the primary effect
fest. Instead the Court condemned the programs because “of the
Intrusiveness of the safequards into the. church-sponsored - school;
This kind of state inspection and evrduation of the religious content
of a religious  organization Is fraught with the sort of entanglement
that the Constitution forbids, It is a’relationship pregnant with tangers
orf] extc]:esswe government direction of church schdols and hencé of
churches,

It meaningful assistance to the nonpublic  educational sector
appeared cead™as a result of the lemon decision, Committee for
Puhlic Education v. S'yquis" seemed to complete the process and
seal the collin. The Sugreme Court In Nycjmst declared” unconstitu-
tional. as violat'  of the establishment clause, direct qrant,s_ to non-
public schools . maintenance and repair of school Tacilifies and
e(iwpment, tuition reimbursement. to low income, parents of children
all- " ng nonpublic schools, and income tax relief to all such parents.

On ire same’ day as Nyémisi, the Court also announced, Sloan v,
lemon," Which” declaréd Pennsylvania’s parental reimbursement

5
X

M2-13(cit.iiinn nniiiifit)
%
3 B <70
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grants unconstitutional, and Levitt V. Committee for Public Educa-
tion, which declared unconstitutional the New York statute provid-
ing State reimbursement to nonPubllc schools for testing and record-
keeping.  The cumulative |mﬁac of these decisions and that in L °m.on
V. Kurtiman was fo place those who would seek to draft legislation
Prowdln? noppublic school assistance on the homs of a dilemma. If
hey Incfuded safequards and procedures to insure that the assistance
was |imited to the secular aspects of nonpublic education, the re-
strictions would be classified as prophylactic. contacts, involving ex-
cessive government entanglement’ withi, religion. If the restriCtions
were removed, the program would fail beCause of the absence of
assurance against advancement of religion. ,
ro%ram safequards and regulations were not_the only kinds. of
church-state “entanglements” envisioned I%/ the. Court. 1n addition
it saw a danger of™ Polltlcal divisiveness'y arising . from the natural
inclination of"nonpubli¢ schools to_lobb¥ in the_legislatures for adi-
tional lunds. Although he recognized that political debate and dif-
ferences are normal and healthy manifestations of the democratic
system of government, Chief Justice Burger declared that political
Ivision along religious lines was “one of the principal evils against
which the First Amendment was intended to protect.This test
seemed based upon the assumption that as more assistance became
available to nonpublic education, a gre.tcr demand would arise, and
*his demand would inevitably lead to"political division along religious

fines, o
The negative altitude of the Supreme Court towards the “self-
Perpetuatln and self-ex andlr&%J 5)[0 ensifies0” of state assistance
0 .pupils & church-related edUcational. institutions 15 reflected In
Chief, Justice Burger's belief. that “[a] ccitain momentum develgps in
constitutional theory, and it can te a 'downhill thrust' easily set
in motion but diffictlt to retard” or stoP. Tlie Court vas obviously
alarmed at the rapid step from Allen t0 Lemon and DiCciiso. It WaS
willing to allow hus rides and textbooks, but saw the prospect of much
broader scale assistance when it looked at the teacher salary supple-
ment progrram In DiCenso and the educatjonal contract program in
lemon, The momentum was too much: the Court refused to adopt
the n?h'lo-SOEh of Justice Harlan that "[_II'[ 15 always possible to shrink
from a first Step lest ihe momentum wall plunge ‘the law into pitfalls

iy .in II'S 47. (|Vry
S? leminiv Kurl/fitaii. 1d US mi?2,/.2) (Jf|7)
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that lie in the trail ahead, I, for one, however, do not believe that a

‘Slippery slope’ is necessarily without a constitutional toehold." 4
. The repressive constitttional doctrine that wes based on a fear of
BO|I'[I(_Ia| divisiveness was spawned bg the Court during its “ momentum
locking staﬁe of development. Chief Justice Burger's enunciation
of this Toctrine in Lemon Was surprising, If not shocking, In view of
fact that just one year earlier in Walz, e had espoused” the right of
religious, organizations and churches to take strong positions on public
ISsUes withut the slightest suggestion that this would dlsqualle their
adherents from partiCipating I public benefits. The Chief Justice
vidual p]urches fre u??

had written:
eASgr%%rents ﬁlfo Saréir(]:uil)%rblfgitps anqnci:n%m IS Cae g Qtlﬁ
Eﬁlé.severa?ﬁlsemmici vigorous Ay of (A o cons(tjluwn
itions h%urs%chw & MUC %ecu les. and_ private
gﬁze% ve that rigrt. P rfﬁ;tl.or
S Ue Ve egqeg% 0

e separation is really pos:
sortsi—one }Hon (9 Eauses 15 an mvolverrgn?of
Ment.6

e 0
0 mark houndiaries to avoid excessive cntangic-
It is perhaps ungerstandable that the Court was concerned by the
momentum that had gathered between Allen and Lemon: it IS un-
fortunate, however, that the response between 1971 and 1975 wes a
scries, of case-by-casc compromises rather than the development of
constitutional principles of more lasting guidance. Beginning in 1971,
the Court began a cut ar.d paste procéss in deciding how far the pro-
gram could proceed without reaching the verge of 'orbiddcn territory'
Under the religion clauses. It refused to accept the invitation of
opponents of stich educational programs to declar, them all violative
of the establishment clause.. On' thé other hand, there seemed to be no
Ioglcal basis for distinguishing one program from the other. Sweeping
utterances,  seemingly Clear iy one casé, had to be altered to meef the
Court's attitudes concerning the verge, of forbidden territory i another,
1his seemed the result of judicial législation. [t wes in récognition of
these problems that Justice Rehnquist In his.dissent in Committeg for
Public Education v. Xvquist noted that “[wjithin the limits permitted
bIX the Constitution, these decisions are quite rightly hammered out on
the legislative anvil."4
dditional doctrines were developed by the Court that had the
effect of further emasculatlr(llg the theoreticdl underpmnlngs of Allen.
The acceptance of dual and” separable secular and (t“ us roles in
nonpublic education was replaced with a presumption that these are

M Y\C/rll vINC ‘97 U.S 664 OW-TK (1970) J,. eoncufrmy),
6? at 6/0

6l 4111'S 76

AAVO"er\svS&«-'k-v - v T 72"
) [ ) [ )
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"religious-pervasive mstrtutrons ' and that ad to the secular func-
tionS of the schools cannot separated from the rergrous functions.
Justice Stewart, wrrtrng or the majority in a later case, concluded:

k uld sr e re to tte t 10 se ate, secul educa

éﬁunc lon re l0US 10 ertor

egreraa iy Erraa@e S
et 4.t b t&W

OVl e sectarian ear
o
aaR/aﬁrlz?Ha relrarsrl)(r)r eSS ping) ¢

v. Dissenters’ Reaction to the Harsh impact
ok Lemon and Nyquisl

The dissenting orrrnron of Chief Justice Burger in Nyquis! reveals
that the entan lement test, which he set forth I walz and expandeq
In Lemon, had”in Nyquis| gone much further than he had anticipated.
It wes bern util |zer¥ to bar forms of assistance that he felt provided
benefits to chrldren rather than churches and thus met constitutional
standards. The tolerant attitude expressed >y Chief Justice Burger in
his Nyquis! dissent may very well be attribufable to a reconsideration
of the potentral tensions between the estahlishment and free exercise
clauses W lle_commentin é; upon the application of the two clauses
the Chief Justice stresse free exercrse prrnchIes %T]he balance
hetween the policies of free exercise and: estanlishment of religion
tips in favor of the former when the legislation moves away from
direct aid to religious Institutions and takes on the character of gen-
eral aid to individual families.” 6 Chref Justrce Burger also reflected
a different reaction to "momentum blocking” when he noted  that
“[)t IS no more than_ simple equrty to sup{) partial relief to parents
who support the public schools théy do not Use.

Justice White's dissent In Nyquis! Stated the free exercise argu-
ment even more forcibly:

Unéée‘r{ sta trese chrIdren [%vee ﬁt%hgtt a free éaubict education
] e D D e.ncr?
%%ﬁ%@ ??r%;%e ﬁ(‘)pirem Ir cﬁF enan pa& %\}e rrgm

M Committee Sorltrb Idue. v Nytjiwt, 411 U.S. 756  n.}4(197)

741fs Meet \ Pitlenjjer, 421 U.S JhS-N) <1975) (quoting Hunt v, McNair, 41 U.S. 734

N
Iﬂf[(!g Committee for Pub tiluc \ Nyqgtmi. 413 U.S. 156 no; (]«7) (Burger, C.J.. tliwcnl-
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to boé t0, nonpu ||c SCth that nlsh the satlsfa aagu ivalent of a
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UblIC schou.eglication er SUbjecis. or adva
%?a ﬁi%jn (reln aP Fe iate %tef a con rat SaSIE%
ﬁte rﬁﬂd |np h]?, or Po n&he
pareqts t st helrc ||Eir§ 0

rt( r ’Eéerc ause %‘ ment1 t}O

Vt?en§ aé]zf secu SB%r 0 i Chl
our

rellg[ous traln

r%@ﬁloé{s OtralInI ﬂO\NS Of ourQra itions. egencourages re OUS

Justice Rehnquist's dissent in Nyquis! reveals that he likewise would
have upheld the tuition relmbursement and tax relief provisions of the
New York statute in reco%nltlon of .the “benevolent neutrality"® re-
quired In order to reconcile the tension hetween the free exercise and
establishment clauses. His dissent recognized that finincial restraints
to free exercise exist. when nonpublic sthool parents arc compelled to
pay for their own chlldren s education as well as support public school
serwces unuse a/t e

otW|t standing the Chief Justice's shift in attitude and the
strength of the Refinquist and White dissents, an even mare extreme
and Testrictive application of the tripartite test was made in the 197
Case. Meek V. Pittenger.' Meek Struck down a program that involved
Ioanmgz eqw,oment A providing health services” to nonpublic schools,
It was the Culmination of the era ot persistent Supreme Court dlsapproval
of state aid to church-sponsored schools. Strangely, thoug h this d |sa
proval did not extend 10 state aid to church-sporisored co leges. These
cases, by their contrast, illuminate the hostility the Court’s majority
held toward religious education

V. Approval oh State Aid in Higher Education Cases:
A Religion-Hh ectiveness Test?

If & lawyer in 1971, after rewevwn? the Lemon opinion, were caled
upon to opirie as to the constifutionality of federal Iealslatlon Prowdlng
rants for the construction of buildings at church-relatcd col ges the
rust of his ORIHIOH would be gwte predictable. - After recifi ? the
tripartite test, the lawyer would acvise that it would be necessary o es-
tablish comprehensive restrictions in.order to insure that the legislation
did not restit In advancement of rellglon Absent restrictions,”the leg-
islation would fail the primary cfleet Test because of the danger that tu

(P>SGJ h il X4 (While. 1. ilisvrntinpi (;Ju<linn /orach v Clausen 241 UN We6. 11" 4
)

9 h hi X10(Kfhrupnu. J . diwemmtd
"ﬁ) A US 4491975 Sec note* 77-W fomand accompanying text.
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mandated aid could be applied to a sectarian purpose. On the other
hand, if the legislation contained adequate restyictions it would fail
because 0f excessive government entangleme_nt with religion. At least
this would be the likely content of the opinion if that fawyer had not
read Tilton V, Richardson» Which was announced the same day as
Lemon. 'Die tests and %wdmg principles read the same in Tilton &S In
lutmon, but the same Tests dpparently have different meanings when
applied at different levels of education: ,

In sustammg[ the constitutionality of construction grants to church-
related colleges, the Court was impréssed by the fact that churches are
less successiul, in the accomplishment of ‘their religious missions in
colleges than n elementary or secondary schools: “There is substance
to thie contention that college stucents are less impressionable and less
susceﬁtlble to religious ndoctrination.2 Although many of the
church-state cases felating to elementary and secry ar}/ education are
decided on the hasis of an assumed coniposite prc. lc of church-related
schools, the court in Tilton rejected that approach: “We cannof . . .
frike down an Act of Congress on the hasis of a hy(Pothetlcal [0-
file. " A comparison of Tilton and lem on slmply onfirms the ad
hoc aé)proach that has beer, used by the Court In this area of the law.
The Court seems more skeptical of the possibility of religious inculca-
%lorghln church-related colleges and thus more tolerant ofaid programs
0 them.

After a rovlng federallg funded construction grants to church-
related colleges In Tilton, the Supreme Court next “approved a state
Program for” construction of church-related colleges With state-issued,
ax-exempt bonds in the case Hunt v McNajr. 1 In Iinnt the state-
Cregted au,thorlt% that issued the bonds would take title to the facility
and lease it back to the college, with reconyeyance to the college upon
full repayment of the bonds.” The Hunt decision was annouriced the
same day as Nyquisl. 1he same words were used In describing the
fests but these words again were applied differently. The Couft re-
fused to acopt a composite profib* ‘of 'he religious nature of post-
secondary. institutions and differentiated the colleges from the church-
e1mies GlEMENtary schools on the basis of the di cring religious
character of the institutions. . . , ,

Perhaps the most surprising of all of tne recent higher education
Cases Was Roemer v. Hoard of Public Works ' Ihe Court upheld a
Maryland statute that provided direct annual subsidies to clmrch-re-
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Iated_colleqes in an amount equal to fifteen percent of the state's ex-
Eendlture o students in state colle?es. Tl.e Court again stressed the
ecular functions of the religious colleges and the religious function of
church-related elementary and secondary schools. o
Although colleges undoubtedly seek to accomplish their religious
80a|s differently from elementary ‘and secondary schools, it is indeed
oubtful that d religious organization would spdnsor and administer a
church-related college If it did not consider it to be part of its religious
mission, It seems obvious that the extent to which a religious organi-
zation 15 able to_ inculcate religious values or religious doCtrine in Jtu-

|
dents at_ten_dlng Its c_oll_?ges varies from college t0 college. In a recent
case a district Court In Tennessee ohserved:

AP e e e A e R ol
L
%Hstrg%ogma ot SpONsoring Teligious organisation. b

[
dmitedly permea
- The Supreme Caurt has purportedly refused to_ Use composite pro-
files in highei education cases, but the truth Is that it has used standard
profiles in evaluating the nonsect.lar nature of colleges, just &s it did in
cases concerning aid to elementa% and secondary 'schools, It assumes
& a general proposition that church-related colleges are not as effective
In_ their rellglous goals as,elementar){ and secondary schools. Coupled
with the Court's assumption, that elementary and ‘secondary sectarian
scho%ls are "religious-pervasive, institutions,” this presents a questl%g
Whetner the Codrt Is _establls_hlnq a preferred icligion based ‘on t

ggte%trllverpggg of its mission to inculcate religious valtles during the edu-

| S5,

Thg difficulty with such an analysis is that it acts as a restraint
upon the free exércise of religion Simply Rut. the test seems to be th t
an edycatjonal jnstitution may_ receive a share of education tax dollars
only If it Is ineffective In its réligious mission  lhe trouble with this ap-
proach is that it places the Court in the position of making value judg-
ments as to the desirahility a:d effectiveness of rel,lv%ous beliefs and

D

D

religious missions. 1he Court louml a rationale tojustify its compromise,
but' it maK, again find that it has entered an extremely uncomfortable
thicket. This Sort of evaluation of the "rcligion-cffectiveness” of the in-
stitutions involved does not represent the neutrallt(¥ that the free exer-
ase clause requires, When the Court approves direct state aid to a
Catholic college hut denies a cultural field trip bus rde to a child at-
tending a Jewish g,rade school it is advancing one fottn of religious
activity , | Impeding another Does this approach not establish a

b ivienl. il mipt | Jdrinon ol “liunh jrul S:.ite % lll.ifuon, 411 K Supp 'O,
ot e o1 T /AP S0 Vi ’ PP
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Court-preferred method of teaching reliﬁion, and place financial ob-

stacles In the way of religious training that does not comply with the
Court's preference?

VII. Strangling Entanglement—The Court’s Shift
from Strict Disapproval to Balancing

|t must be recalled iha* for some time before Wolman no state aid
to church-related elementary or secondary schools had been ap-
proved by the Court. The religion-elfectiveness a?proach that appar-
ently emerged in the higher education cases indicated a hostility of the
Court towards effectivé religious education. The culmination” of this
Perlod of strict disapproval 0f elementary and secondary aid came in
he case Meek v, Pittenger, _

In Meek the Court was presented with a slate program that
loaned textbooks, and instructional equipment and materials to the
schools ang ?r_owded on-premises health and remedial serwc% to the
students. Justice Stewart. authored an_opinion In Meek that brought
himself anil his fellow swing Justices, Blackmun and Powell, together
I a coalition with the thre& Justices who were then most gpposed to
state gid to Parochlal schools—Justices DougLas, Brennan, and M?[Sha”.
His effort 1o state principles that would be guiding or controlling in
future litigation, however, proved to be disastrous, as it brought inter-
nal tensions within the Court to a high paint. Chief Justice™ Burger's
dissent contained a bitter and stln?mg rebuke, reflecting his conviction
that the Court was ignoring the free exercise clause and discriminat-
Ing a(t;alnst children because of the exercise of religious choice by their
Paren s. He charged that the consequence of the Court's ho,ldln%,was
0. “penalize institutions, with a teligious affiliation,” to “affirmatively
stifle . . . r,ellglous activity," and “to "pepalize children . . . Who
have the misfortune to have to cope with the learning process under
extraordinarily heavy physical an psychq‘lo_glcal burdens,"  Accord-
Ing to the Chief Justice, the Meek ruling “literally tums the Religion
Clauses on thefr heads." " . . . "

Insofar as the legislative program in Meek provided auxiliary
health and remedial sefvices to nonpublic school children on the same
basis as public school children, the free exercise implications of exclug-
ing. the nonpublic school children were apparent. Should a, child be
denied an inherently secular diagngstic or imedial service simply be-
cause his parent& Had selected & church-related school? The ?u reme
Court had already held that “no State. may ‘exclude individual Catho-
lics, Lutherans, Mohammedans, Baptists, Jews, Methodists, Non-be-
lievers, Preshyterians, or the members of any other faith, because of

V j'|| S MU <19%)
H W in 3867 (Burger. (7 . liiucrutng)
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their faith, or lack of it, from rece_lvmg the bengfits of public welfare
legislation. "® Nevertheless, Justice Stewart stressed the establish-
ment rather than the free exercise clause when he concluded that the
services would be provided “in_schogls,. in which education Is an inte-
8ra|_ p~1t of the dominant sectarian mission and in which an atmosphere
edicated to the advancement of religious belief, is constantly main-
tained."0) He found that the state would be required to engage in un-
constitutional surveillance to insure that a speech and hedring thera-
pist, hired and controlled hy the local public school district, would not
sneak religion_into ,spee,ch_theraBy. It was obviously in_response to
Chief Justice Burg_ers stlnﬁlng reblke that a footnote” to Jjstice. Stew-
ait's opt)lnlon*l Indicated that the Caurt did not challenge the rlgiht of
the state to make_ free auxiliary services availaple to all Students in the
Commonwealth mcludmg those who attended church-related schools.
The footnote, however, Tailed to specify the constitutionally accept-
able mechanism for rowdlng such services to all children.
Meek reaffirmed Allen a/upholdlng the constitutional valiity of
the textbook aid, but declared the supplcy of instructional material and
eﬂwpment fo be unconstitutional. The Court again éUS'[Ierd this result
on the basis of the * predominantly religious character of the schools
benefiting from the Act* A question” arises, however, with, respect
to this rationale hecause the Court reco?nlz_ed that the materials and
equipment wre “self-po_llc[ln?], In that starting g secular, nonideolog-
ical and neutral, they will ot change m use."* The Court did not eX-
plain how a seculai piece of equipment that could not te used for
religious purposes woulld have thé primary effect of advancing religion
In & church-related school. Neither did it"explain how the Iendlng of a
secular package of math cards advanced religion when a math, textbogk
contaln!n([; the same information did not, Justice Rehnquist in.his dlis-
sent pointed qut that “[ojnce It Is conceded that ., danger of diversion
exists, it is diflicult to articulate any principled basis “upon which to
distinguish the two Act 1% programs.“M The extent to Which the en-
tan?Iement test as enunciated in Walz had been expanded in Meek led
Justice Rehnquist to observe: {A ppclices arc left to wonder, with
?ood reason, . whether the rE)qssm ity of meetlng the entanglement test
S now anything mare than ‘a promise to the Car to be broken fo the
hone, a leasing llusion like a munificent bequest in a pauper's will.

7|9]68(hlc9t2erl v Verner, 374 1.S. 3 410 (1'M3) (quoting | verson v. Hoard of EJuc., 3V)
&0 Meek v 1" timber. 21 US 49, Vil (11°)
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Justice Rehnqurst also took the majority to task for “throwing

Its Werth" on the sice of those who betleve that society as a whole
should Toe secular rather than relrgrous

eeare |ns tutrons reé& j/ gteogren
*J;i gs nsor an aﬁs Ve nment hart
aorrvs no eh)an n one 3% f Wns naﬁr]:or rq%
0r:ore sre 10 ruc?’?)n agge ra es W nge]fl ous a theostres
a){elérug?% satrerq 'pubcev \ %eer?sltolo

ur traditions. G rerrousntu QIU
?#S‘ dacco r?r{ ?ﬁe tr rtl/]r er%rnu neegs r{
ﬁ; at It may no vvou NSt N

10n,..a.[EQUIreme

v¥\s oHa erenceI 0 religio
”Slf{)eerr%%réh hose |eve nnorer onoer un% Ml
re ﬂous Instruiction n &rchje/(r)rr@qe ecﬂﬁnce ande gectasngn e uca lon

on e urremen e on OMS j nj er’\e
ment ﬁ]eqbeeéh L“e 0 reﬂ on..al row WeIgnt agaimst etﬂ)
\MCeN rve SCope relrgrousr ence

. Since Meek had stretched the entan Iement test beyond the break-
ing pornt and a%gravate the inherent ensron betvveen the free exer-
cise and establ| ment clauses, it was inevitable that a case like wol-
man V. Wallers would follow on rts heels. The Ohio legislation before
Ine Court In Wolman was drafted for the specrfrc purpose of testing
the limits of Meek, Itwassugneste In Meektat some of the Services
may have been constrtutronal ut the Court refused to treat the legisla-
tion as hernt[; severable,'The Ohio legislature sought to avoid havrng
the Court strike down its entire pro? m by enacting twelve Separat
catet[rones of aid, in Separately labefed paragraph specifically_des-
ignated as independent "and. wholly' severable ) 1he upreme Court
acceded to the wishes of the “ledislature and treated the various aid
provrsrons 8 severable, sustaining tnnc sections while rejecting the
cons hutronalrty of three,

e Wolman Co tdealt with the varrous pes of aid in separately
numbered portions of its rnron and not alf portions mustered the
same marorrty of the Justices, State aid cate? ries approved by the
Court aré (I)" textbook loans to pupils,dL (2) standardized testing and

% hi. at 3696 (q idling /orach v Chauson, 343U S.306 31314 (195?))
87 97 S. Ct. 283 (1977).

& Meek v. I'iitenger, 51 11'S 349 371 n 2L (1973

& OmiiiKlv. CoPk Ann 93317(BlAW11(Page Supp 197

0 hi. 33B1706 ?Pa e Supp 1976 Males. "Moness paid . shall be used lor the fol
Iowrr&md ependent and ullg severable Urposes

olman | Walter, 97 S Ct 2399-WX) (1977) (upheld by jut Justices)
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scoring,9* (3). dliagnostic serwces—speech hearing, and psycholo?mal
testing— rowded on £rem|ses bu professional employees df the Tocal
boards 0 educatlon and (4) therapeutic services—speech, hearing

and psychological therapy, [0g rams for emotionally dlsturbed
and hanajcapped chlldren—prow ed ofT -premises by professional em-
ployees of the board of education.9

Pro?rams whose constitutionality were reHected are (1) loans. to
Pupus 0 |nstruct|0na| materials and equipment incapable of djversion
0 rehglous useh and 2 trans ortation for field trips that are the same
as thoSe provided in public schools.%

The Oh|o statute sought to test the abuse of free exercise concepts
in Meek by calhngi for thie remedial educational services, provided to
public school pupfls, to be provided to norpublic school, pupils cither
at a public school, a pubhc center, mobile ‘home or a similar neutral
5|te erwces less susceptible to the inculcation of rehglous beliefs such
& eat and dl%%]nostlc services were to be proviged”in the ng nEUb IC
school. twasdl cut or the Court to Ignore the 6@ exercise | plca
tions of a lenial of these servlces un er Such circumstances. Would
Court label a nonpub ic school j))tw asasectarlan citizen even When he
wes led off the school premises? Would the sectarian badge stand as a
barrier to the receipt of secular, neutral, and nonidcological services
even in public facilities?

The plaintiffs in woiman argued that even when nonpublic school
children were off school Premlses they vvere “an identifiable sectarian

roup " and that aid could not be Rrow ed to such a sectarjan class.
id such_an ar(\],mment mean that t ese children were identifiable sec-
tarian children When te went to the movies, when they went to a
grocery store, When tey Barhupated in dances with other children,
when_ they went to a public fibrary?. The Supreme Court had al-
read rehected nrograms that provided identical services to church-rc-
lated school children at their school. The free exercise clause of the
first amendment would have, become meaningless If the Court had held
that children must be denied theraﬁgutlc and remedial services by
public employees, under control of the local public school district, &
P ublic facllities simply because they are re stered upils at church
clated schools. Althotgh the Court again passed up the opportunity to
speak directly to the tension between"the establishment and free eXer-
cise clauses, it upheld the constitutional validity of ﬂrowdln educa-
tional and therapeutic services at neutral sites and the consfitutional

U I'2MKuOI (upheld hv tis Justice*)
ai 2VU-0J (upheld by eiyht Justices)
d At (Upheld by seven Jusliees)
%mvalidated by ms Justice*)
| at >/)(W9 (invalidated by live Justices)

PRRELY
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vallutjlt og plrowdlng health and diagnostic services at the church-
related schoo

. The Court in v/oiman did nat base its. decision on free exercise
principles, but seemed to adopt Chief Justice Burger's child benefit
approach in noting that *[tlhc_dangers, perceived In Meek arose from
the nature of the institution, not from the nature of the pupils." %

VIII. Realignment of the Justices: A More Permissive
Approach to Nonpublic School Aid

The Wolman decision wes_ the first case since Allen in which the
Court uPheId meaningful assistance to children attending church-
related elementary and"secondary schoals. Since the Wolman decision
allowed 588,800,000 per biennium to continue to flow under the Ohio
plan, it dispelled the notion created by Meek that any attempt to
provide substantial aid to nonpublic school children would be blocked.®
Although the 588,800,000 per biennium a35|stance is of extreme Im-
portance to children attending OhIOS nonpublic schools, the Iong
range Implications of Wolman™ In the continuin development of |rst
améndment principles relating to nonpublic school aid are of muc
9reater import.  For one thing, the Wolman_decision Suggests that
ustice Powell Is ready to join the Burger-Rehnquist- Wh Ite votin
block. Justice Powell's concurring opinioft in Wolman reflects one q
the. most enlightened views expressed in this troublesome consti-
tutional area,

Justice Powell noted that we have reached a point in the twentieth
century far removed from the dangers that prompted the framers to
Inclucle the establishment clause inthe Bill of Rights. He argued, that
the risk of religious control gver democratic proceSses or deep political
divisivencss along rellﬁlous lines was, quite small when viewed against
the contributions of the sectarian schools. The following extract™from
Justice Powell's concurring gpinion ingicates that woiman docs not
present the final word, and that properly drafted legislation providing

Secular assistance to pupils rather than imstitutions may yet find a recep-
tive court;
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itself vvoguelg have tq be overruled, along with Board of Education mAllen,

nE\n even per versqn .\l Bo%rd of Education .... .I[€ per-
sl o
ause.
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rainly few would consider It in the public interest.

Justice Powell would have approved field trip transportation under
the Ohio program and also a more restrlcted_,oro ram of lending in-
structional materials and equipment to the pupils. This places him'very
close concejJtually to the position advanced by Chief Justice Burger
since 1973, Justicg Blackmun's opinion for the CourtfDin Wolman niay
also be interpreted as setting the stage for a new approach in the ared.
It approves programs calling for sdbstantial assistance to elementary
and secondary school childrén, differentiates between children and the
religious schdol they attend, and places greatly reduced stress upon the
political divisiveness doctring, ,

Those who saw Wolman as opening the door to a new and more
permissive approach to aid to nonpublic school programs found their
View supported by the October 3, 1977 Supreme Court affirmance of
Americans Unitedfor the Separation of Church and State V. Blanton
The legislation challenged in Blanton Was a Tennessee roqram of as-
sistancé grants for puBlls at [publlc and _church-rclated colleges. The
three-judde district colrt sustained the Tennessee legislatiort on the
basis of the chilg benefit theory promulgated. in Eversort and Allen, and
on the hasis_of the “broad Class of Tecipients’ theoly suggested in
Ayquist.[o  Thus, precedent was found. In the elementary and secon-
dary school cases, Although the three-judge district court In Blanton
did” not speuflcally address”the, internal” tensjon between the establish-
ment and free exefcise clauses, it noted that the purpose of the Tennes-
See pro%am Was to “provide needy students with the oppeortunlt fo
attend the hlgher education ingtitution of their choice, he it public
private, Sectarlan, or nonsectarjan, 10 It als relied to a substantial
degree upon the Supreme Court's dismissal of an appeal from a South
Carolina decision for want of oﬁ substantial federal question. 'l he South
Carolina Supreme Court had approved a loan oqram to stucents
at public and nonpublic colleges,"M It sustained the Tegislation on the

?rqunds thai it was * scruP_quusl Neutral as between Teligion and
eligion and as between various réligions."10

, |(f Al B3 (t"owell. J, concurring)(ciUlnmt omirtcd)
@ 0 at 2507600
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Does the Court's affirmance of Blanton mean that legislative. pro-
rams providing loans, G%rant_s, scholarships, vouchers or fax credits to
upils ‘at nonpublic edlcational institutions will be sustained if (1)
such benefits are provided to a broad base of recipients, (2) the grants
are to the pupils or their parents and not to the institutions, and (3
the Ieglslatlve rogram, is scrupulousl?é neutral with respect to religion’
Does, the fact that Justices Marshall, Brennan, and Stevens would have
noted_ probable jurisdiction in Blanton lend support to the neory
that Justices Powell, Stewart, and Blackmun are leaning more in the
direction of the Burgfer-Rehnqwst-Whlte bloc than In tie direction of

the Brennan-Marshall-Stcvens bloc? The answer to these questions
IS not yet clear.

|X. Conclusion

Although the United States Supreme Court has now considered
constitutional challenges to almost _ever;r/] conceivable form of legisla-
tion providing assistance to nonpublic _school pupils, it does not appear
that ‘the final"page has heen written. The ini ercnt tension between the
free exercise and” establishment clauses remains. The slate Is “ anything
but clean” with respect to the criteria to be aPplle_d In future cases
but the criteria leave substantial room for “play in the joints” and
new gevelopments can be anticipated.

Public” school financing is'in a state of upheaval. Federal court
remedies ordered in racial desegregation cases have caused short-range
chaos. Some local school dlistriCts ‘arc uncertain whether to look to §
local proPerty fax, state fundlnﬁ, or the federal couits for resolution
of thelr financial Prob,lems. School districts throughout the country
arc embroiled In litigation challenging the constitutionality of their for-
mulae for public school financing.” Public schools ahd nonpublic
schools In some states have joined™hands to search for common' solu-

tons, . . : L

Such joint_efforts will undoubtedly look to decisions like Wulman
for qwdanc_:e. Public schools may want’ to move in the direction of pcr-
PU?I fundmﬁ, Nonpulblic, schools would be well advised to concen-
rate upon child bench!, assistance ani| upon Ieglslatlon directed toward
a broad class of beneficiaries. Thus, joint solutions for financial prob-
lems confronting puklic and nonpublic schools may lie ahead. Although
these educationial, financial, and constitutional problems are ineed
perplexing, thoughtful scholarship directed toward the internal tensions
In the first amendment between the establishment and free exercise
clauses may bring a firmly rooted solution.
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MEMORANDUM January 24, 1979

SUBJECT: Tuition Tax Credit
(Work Order #5843)

TO: Representative Terry Martin
FROM: Kenneth E. Vassar, Legislative Counsel
Enclosed is the bill you requested allowing taxpayers to

take a credit against their state income tax for amounts
paid for tuition costs at private schools. As | discussed
with you earlier, | believe thisis in violation of Article
VII, sec. 1, Constitution of the State of Alaska. That
section provides in part:

No money shall be paid from public funds for the direct
benefit of any religious or other private educational
institution.

It may be questioned whether the allowance of a tax credit

is the same as a payment from public funds. Most courts
which have faced the issue have found that tax exempt'ons do
constitute such a payment. In considering Article IV, sec.
31, of the California state constitution, which prohibits
the appropriation of public money except for a public purpose,
the California Supreme Court has held that their constitution
prohibits any plan by which the credit of the state is given
or loaned, regardless of the form which the transaction
takes. Veterans Weifare Board v Jordan, 208 P. 284 (1922).
Another california case found the cancellation of taxes to
be a "thing of value™ which came within Article IV, sec. 31,
so Car as procedure was concerned, the act of cancellation
was the making of a gift. Ojai v~ Chaffee, 140 P.2d 116
(1943). Finally, in Committee for Public Education v .
Nyquist. 413 U.S. 756 (1973), the United States Supreme
Court discussed New York's programs of tuition grants and
tax relief for parents of children attending elementary and
secondary nonpublic schools. At 413 U.S. 756, 791, the
court stated;



Representative Terry Martin
Page 2
January 24, 1979

We see no answer to Judge Hays' dissenting statement
below that '[i]n both instances [tuition grants and tax
relief] the money involved represents a charge made
upon the state for the purpose of religious education.’

In view of these cases, it seems certain that a tax credit
is a payment of public funds. The next question under
Article VII, sec. 1, is whether the credit would constitute
a "direct” benefit to the private schools.

The delegates to Alaska®s constitutional convention debated
whether to use the phrase "direct or indirect benefit”
rather than "direct benefit.” The report of the Health,
Education and Welfare committee to the convention would
indicate that "indirect”™ benefits were meant to be limited
to basic health and welfare benefits, provided to children

attending the private schools. In its report, the committee
stated:

We feel that the words “or indirect”™ would reach out
into infinity practically We did feel 1t would shut
out certain things that should not be prohibited. For
instance, the welfare department was giving free care
to the children of the community and it might be
administered through the schools. We feared that
"indirect® would make 1t impossible to give any of
these welfare benefits, for instance to children who
were in private schools, and we do not feel that any
prohibition should go that far. Alaska Constitutional
Convention Proceedings, p. 1517.

The decision of the Alaska Supreme Court in Matthews v,
Quinton, 362 P.2d 932 (1961), reflects the broad interpretation
of "direct”™ and narrow interpretation of "indirect” 1implied
by the passage above from the constitutional convention. In
Matthews, the court found that the expenditure of public
funds to provide transportation for students at private
elementary and secondary schools constituted a direct benefit
to the schools. An interpretation of "direct benefit”
consistent with Matthews and the report of the Health,
Education and Welfare committee of the convention, would

seem to require classifying a tax credit plan which 1is tied
to tuition payments at private schools as a direct benefit

to the schools.



Representative Terry Martin
Page 3
January 24, 1979

Beyond any problem with Alaska's constitution, this bill
also suffers from severe federal constitutional problems.
The First Amendment to the United States Constitution
prohibits laws "respecting an establishment of religion."”
In Nyquist, supra, the United States Supreme Court stated:

A proper respect for both the Free Exercise and the
Establishment Clauses compels the State to pursue a
course of "neutrality”™ toward religion Special tax
benefits, however, cannot be squared with the principle
of neutrality established by the decisions of this
Court. To the contrary, insofar as such benefits
render assistance to parents who send their children to
sectarian schools, their purpose and inevitable effect
are to aid and advance those religious institutions.
413 U.S. at 793.

In summary, it is quite likely tha: this bill would be found

unconstitutional, whether decided under the state or federal
constitution.

KE'hnem

Enclosure
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D ru g C o n fis
This is another in a se.ies of stories on the
local drug scene.

By PATTI DePRIEST
Times Staff Writer

Drug enforcement officials here last year
seized a variety of drugs, worth about $1.8 mil-
lion dollars on the street.

But that’s only about 5 percent of the total
drug sales in Alaska, they !ay, estimating
about $35 million worth of drugs were sold to
Alaskan buyers.

Marijuana and cocaine were the most
prevalent in investigations and seizures. Mari-

C

Thursday, December M, 1978

a tio n s L o w

juana seizures totaled $836,704 in street value
with cocaine coming to $316,600, said Alaska
State Trooper Joe Turner. A 12-year veteran
of narcotics investigations. Turner coordi-
nates statewide operations

Drug enforcement officials arrived at
those figures by estimating marijuana at $0
per ounce and cocaine at $00 per gram.
Turner said. Some 2,614 pounds of marijuana
were seized and 8,166 grams — about 300 oun-
ces — of cocaine.

Although drug buyers and dealers agree
cocaine sells for about $00 an ounce on the
Anchorage market, they disagree with the $0

per ounce figure for marijuana, plac-
ing an average per ounce price at
about $45 At $5, the street value of
marijuana seized would more than
double.

Amphetamines, known as speed
on the street market, resulted in the
seizure of 18,550 tablets, Turner said.

Other drugs seized included LSD,
hashish and heroin, he said.

Most of the marijuana sold in
Alaska comes from Mexico and
South America, with some coming in
from Hawaii, Turner and Donald
Trudeau, head of the Anchorage
Metropolitan Drug Enforcement
Unit, said.

And another narcotics investiga-
tor said Seattle, California and Ore-

(See Page 4 Col 1)



Police Cite Variety Of Drugs

(Continued from Page 1)

gon are major shipping points for
Alaska-bound drugs.

The largest shipment of mari-
juana seized in Alaska was 1,100
pounds with an additional 600 pounds
found at the residence of the suspect,
Trudeau said.

In Anchorage, drugs find their
way into the city through a number
of entry points including the airport,
persons driving up the Alaska High-
way. trucking companies, air freight
companies, the Anchorage port and
the U.S. mail, the investigators said.

In Southeastern Alaska, in-
vestigators must contend with the
ferry 'System and fishing boats as
v/ell, while in Fairbanks most drugs
are flown or driven in, they said.

Customs officials seize drugs at
the Alaska border, although they,
lix), estimate only about 5 percent of
the drugs brought in are confiscated.
There are no customs checks for air
travelers.

The heroin problem has been
dropping steadily in the last few
years because of a crackdown by
federal officials. li is "extremely
luird to come by" and is limited to
certain groups in Anchorage, Turner
said, while the quality and percent-
age of heroin has dropped.

One state-funded study of heroin
in Alaska estimated Anchorage to
have about 700 heroin addicts in 1977.

But since addicts cannot find her-
oin of a high enough quality to keep
their habil going, they have recently
turned to the use of pharmaceutical
drugs such as Percodan or mor-
Dlune-based drugs, drug treatment
counselors and police officials said

For marijuana users, pot is easier
to come by since n is legal to grow
> for personal use in Alaska. How-
ever, the majority of marijuana sold
in Alaska is not homegrown but a
brand known as Colombian which is
exported from that South American
country, investigators said.

One reason, Trudeau said, is lhai
stronger marijuana is grown in other
countries. Seeds from those plants
may be grown in Alaska bui after
two ot three seasons, lhe marijuana
adopts the genes of the Alaska va-
riety which is not us potent, he said

Ilie Investigators said they think
there is a definite drug problem in

Fleeted jxijx m 7H. Stephen died
three days later

the schools and among young people.
“They normally run to the lower end
of the money scale or some medium
price range,” Trudeau said, because
youths generally do not have as
much money to spend on drugs.

Where do young people get their
drug money? “ Some have legitimate
jobs, of course,” Trudeau said, "But
some get it by shoplifting and burgla-
ries then selling the merchandise or
by dealing other drugs, Some kids
get an allowance."

The investigators said they have
found dealers who sell only to juveni-
les and have found some young
adults — "drop outs" — who hang
around the schools and deal to the
students. "But there is no tight, or-
ganized group working the schools
that |’'ve been able to find,” Trudeau
said

Law enforcement officials uni-
formly cite what they think are lax
drug laws as being one cause for
(heir enforcement problems. In fact,
they stud, they have stopjxxl prose-
cuting "smail-time" marijuana pos-
sessors and try to get to the larger
dealers.

Additionally, a recent Alaska Su-
preme Court decision that prohibts
electronic "bugging" of suspects
without a search warrant has hin-
dered, drug investigations, Turner
and Trudeau said.

That decision, said Turner, "will
hurl law enforcement in Alaska
more than any other decision we’'ve
ever tieen hit with.”

Drug Hearing
Is Postponed

VICTORIA, B.C. (AP) - A pre-
liminary hearing for 17 persons
charged with conspiracy to import 13
ions of mnrtjnna into Canada has
been adjourned to Jan. 4

The hearing, which began Nov. 20
in Provincial Court, was expected to
last six weeks.

On Wednesday, Judge Reg Moir
refused to deal with an application
by one of the defendants, Robert
Sherman Miller, 34, of North Van-
couver, fur the return of the vessels
Sunfixh and Weatherly,

The vessels were seized by Royal
Canadian Mounted Police in connec-
tion with a July 15raid off the west
coast of Vancouver Island near To-
fino.



M a riju a n a

Gone are the counterculture days
Jof the 1960s when marijuana dealers
‘had long hair, wore dirty bluejeans
*and drove dented vans.

I And gone are the days when 100
pounds of marijuana was considered
a "big deal.”

Enter the new look and the bigger
deal.

According to an investigative ar-
ticle in the November issue of Pent-
house magazine, organized syndi-
cates assisted by attorneys and ac-
countants use trailer trucks, large
multi-engine aircaft and ocean
freighters to deliver at least 45,000
pounds of marijuana each day to the
United States.

The business netted $12 billion re-
tail last year, compared to a $15.8bil-
lion cigarette market and a $7 billion
beer business, writer Ed Rasen re-
ported in Penthouse.

And Peter Bensinger. administra-
tor of the Drug Enforcement Admin-
istration. puts the figure even higher.
In a September speech to the Inter-
national Association of Chiefs of
Police in New York City, Bensinger

S N 0 S m

said. “ The money to be made is awe-
some, we estimate in excess of $15
billion.

“So far this year, in marijuana
alone, we have seized over 2000tons,
more than the total amount seized in
the last three years combined.”

Rasen, in the Penthouse article,
said the “hippy dope dealers" of the
1960s have been replaced by “ hip bu-
sinessmen who sport short-hair,
three-piece  suits and college
degrees."

“The new breed of traffickers are
young, intelligent and upper middle
class. They operate outside tradi-
tional crime families and ghetto
areas, though, by any standard,
large scale marijuana suggling can
be considered organized crime."

"The typical new dope business-
man is an attorney," Rasen said. He
quotes a Miami drug enforcment of-
ficial as saying large suggling opera-
tions huve lawyers who provide
them "with all the advice they need
to operate."

"As marijuana dealing becomes a
white-collarcrime, the point of entry

and country of origin are also chang-
ing," Rasen said. "Most grass used
to come from Mexico by light plane,
truck or car across the 200-mile
Southwestern border. Now It's com-
ing increasingly from Colombia and
I's new point of entry is South
Florida."

Rasen said one "marijuanu brok-
er" told him large deals are no lon-
ger cash trunsctions and there are no
"hand-to-hand transfers."

"Now offshore corporations are
formed und accounts are opened at
banks in tax havens,” Rasen said.
"The funds are placed in escrow
with release powers placed in the
hands of bankers or trustees; they
are governed by contracts writien
by attorneys. Then the monies are
drawn back through holding compa-
nies which filter them through other
banks to offshore corporations.”



COACH QUITS—<Citing drug prevalence, West Anchorage

High School football coach Don Larson

resigned Thur-

sday. Larson says HOto 75 per cent of his team uses drugs

on a regular basis.

(-\puirgroii

Drug issue forces
West coach to quit

ANCHORAGE, Alaska (AP)-A high
school football coach has quit, saying
he cannot coach a team infected by
drugs and alcohoal.

“Drug use has infected our schools
and society. Its use extends from our
elementary schools to a former school
board member. 1can't accept the fact
that it has crept into our football
program,” said West Anchorage High
School Coach Don Larson in a letter of
resignation.

Larson said he discovered that
players smoked marijuana at lunch,
before practice and after games. "I just
can’t handle this sort of thing," he said.

School district officials denied drug
use was a problem, but Larson, who led
his teams to 11 winning seasons, said 60
to 75 percent of the varsity team used
drugs “on a weekly basis during the
season."”

After accepting Larson’s resignaton
Friday "will, regret,” the district said
It would investigate the coach's
charges

"I am resigning, not because of
something as trivial as a won-lost
record, but because my attitude toward
our next year’'s team would be one of
mistrust and suspicion,” said Larson

"The number one thing | want to
develop in afoothall player Is a positive
altitude, and | can’t coach when | have
lost mine."

Alcohol and marijuana were most

commonly used, he said, but “ |'ve been
told cocaine, PCP (Angel Dust) and
Quaaludes” are used.

“ After discussions with 11 players,
ranging from 1Gth through 12th grade, |I.
have drawn the conclusion that the use
of drugs is too prevalent for my con-
tinuation as a football coach,” Larson
said in his letter to Principal Larry
Graham.

"l cannot compromise my personal
beliefs and principles on what | feel an
athlete should be," the coach added.

Larson’s teams have compiled the
best overall record in the local Cook
Inlet Conference over the past nine
years, and hL 34-member 1978 team
finished second in the conference with a
5-2record.

Graham said schoal officials initially
did not accept the coach's resignation,
hoping he would change his mind.

"There is no widespread use of drugs
in the Anchorage School District." said
school Superintendent John Peper.

“Sure, kids may smoke out In the
woods, but there aren’t any drugs on
the school grounds.” said district In-
formation officer Rill Blessington.

Anchorage police disagree, however
“If they don't think drugs are in the
school, they're blind,” said an An-
chorage Metropolitan Drug En-
forcement Unit official. "Kids have told
me any drugs you want are in the
schools."



ALASKA PEACE OFFICERS ASSOCIATION

February 6, 1979

Senator Glenn Hackney
Pouch "v"
Juneau, Alaska 99811

Dear Senator Hackney:

In response to your message informing me of the He'ss Meeting on SB 49,
| sincerely appreciate your keeping me informed of this Hearing. Un-
fortunately, | w ill not be able to attend; however, | am attempting to
locate an APOA member that can make the meeting and te stify on beharf
of the Alaska Peace O fficers Association.

Aside from being the President of the Alaska Peace O fficers Association,
1 nm a Detective with the Fairbanks Police Department and Supervisor of
the Areawide Narcotics Team.

Just today, officers under my supervision were successful in obtaining a

Grand Jury indictment for an individual that has been a Marijuana dealer

in th' Fairbanks area for a large number of years. During the Grand Jury
proceedings, a young man, eighteen y<ars old, testified to having assisted
the Areawide Narcotics Team in purchasing Marijuana from this dealer and

obtaining needed information for a search warrant. During his testimony,
a Grand Jury member uskc< the young man why he was motivated t.o help the

police. The young man stated that h< could see that the use of Mari iina
was ruining his life and that since he had been using Marijuana, he found
himself to be lazy and iun-down.

Approximately three weeks ago, a Mr. Jot: Hergenretor, of 515 7th Avenue,
Fairbanks, Alaska 99701, came to my office and reported that his seven
and nine year old sons were using Marijuana. He reported that they were
getting the Marijuana from a nine year old neighbor boy whose parents
permitted the use of Mari mana. | explained the difficulty in prosecuting
any violation:, under those circumstances tc Mr. Hergenretor. As you can
see, there would be no effective way to handle this case without the in-
volvement of Mr. Hergenretor and his two sons. Mr. Hergenretor may,
himself, be willing to assist by testifying; however, he was not willing
to subject his children to court proceedings. As you can see, an attempt
to investigate and prosecute either the nine year old neighbor boy ol his
parents would become a "bucket of worms" and 1 am not: sure that we could
ever reach a court proceeding at all.



Senator Glenn Hackney
February 6, 1979
Page -2-

About a week prior to Mr. Hergenreter's report, | had conversation with

a person whose name | have forgotten; however, he is the owner of the
Giant Grinder restaurants here in Fairbanks. He reported to me that his
thirteen year old daughter was getting Marijuana at school and from a
young man in the neighborhood. | explained the necessity for a statement
from his daughter in an effort to obtain information that would allow us
to prosecute or obtain a search warrant for this individual's residence.
After a lengthy explanation of the requirements of the police, this
individual was ready to take care of matters himself.

These types of complaints are very common and there is little that the
police can do to assist in these frustrating situations. It is dis-

heartening to have to inform parents that there is very little that can
be done without statements from juveniles and a lengthy court process.

Our statistics on the use of Marijuana in the schools is limited because
we have no means of monitoring the activities in the schools. Our officers
are too old to fit in or around schools. Most surveillance efforts are
useless as officers in the areas are soon detected. As a practical matter,
very few cases that involve juveniles are prosecuted through the District

Attorney's O ffice. It is required that most juvenile offenses are handled
through the Juvenile Intake O ffice and in many cases, there is no actual
criminal prosecution. In the event that there can be some sort of criminal

prosecution on the part of the juvenile, there is a low priority with
reference to Marijuana cases where juveniles are involved in the District
Attorney's O ffice. There may be some prosecution, should we be involved,
with an adult selling to juveniles however.

I understand she D istrict Attorney's position in these matters as it is my
experience that my office can provide felony cases involving the sale of
Cocaine and Heroin involving adults with very little difficulty. It has
been my experience that the Areawide Narcotics Team has effectively clogged
the court calendar on numerous occasions in the last four years.

The decriminaljzation of Marijuana in 1975 lias finally had an effect on the
populace. It can be observed that there is a definite problem within the
school systems because of this decriminalization. It is evident by the
problem in the Anchorage area where the football coach quit because of the
students involved in drugs in that school. | have recently heard, while in
Juneau, legislators making the comment that this situation had been blown
out of proportion and that they are taking an adverse reaction to the pub-
licity that has been raised. It is my opinion that these particular
individuals are irresponsible and it is a shame that they dl€ representing
people of Alaska in their positions as legislators.



Senator Glenn Hackney
February 6, 1979
Page -3-

Prior to the decriminalization of Marijuana, a different set of circum-
stances existed concerning the involvement of juveniles with alcohol.
Durino school hours, if a juvenile was involved with alcohol, it could
be more easily detected than the use of Marijuana today. The individual
who was intoxicated by alcohol could be identified by his particular
actions and the strong odor of alcohol itse lf. It was also difficult to
consume alcohol in the lavatories or other areas on the school grounds
as the alcohol was not quite as easily concealed. Today, however, a
"joint" of Marijuana or Marijuana cigarette can be easily concealed and
quickly digested during a brief class break.

| feel that it is reasonable to assume that if Cocaine was decriminalized,
it would be as prevalent in the schools as Marijuana is today. We already
have a problem with Cocaine in our schools. | feel that the public is
finally concerned that an action like this might happen. You should be
aware that in the Supreme Court Decision in the Erickson Case, the Supreme
Court suggested that the legislature take a closer look at the classifi-
cation of Cocaine as there were some types of new scientific information
that might lead one to believe that Cocaine was not as harmful as originally
thought. | would submit that this was an irresponsible opinion by the
Supreme Court in this matter. Once reading the Opinion, it is evident that
the Supreme Court went beyond its duties of interpreting the law, but rather
it suggested some liberal change in the Ilaw. It is also evident that the
Supremo Court selected the scientists that would come up with findings that
would satisfy the position they would like to take.

I believe that as time goes on, we w ill see that the Supreme Court w ill
continue to circumvent the legislature and, therefore, continue the liberal

decay in our criminal justice system.

Needless to say, 1 support SB A9 and any other legislation that would

strictly prohibit possession of Marijuana. It would be appreciated if
you would disseminate this letter amongst your colleagues. If | can
be of any further assistance concerning this matter, please contact me
and 1 will attempt to provide you with the necessary information.

Sincerely.

Crai<j A. Forster, President
Alaska Peace officers Association
656 7th Avenue

Fairbanks, Alaska 99701
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Board membe

A resolution proposing that Alaska’s
marijuana possession law be tightened
did not pass, but Alaskan school board
members have expressed their concern
about growing drug and alcohol abuse
among youngsters.

The Association of Alaska School
Board members voted on a variety of

resolutions during their conference
Sunday in Fairbanks
Originally a proposed resolution

urged the Legislature to make illegal
all sale, use or possession of marijuana.
State law provides a civil penalty for
possessing up to one ounce in public
While members supported
resolutions expressing AASB concern

v» .
over drug and alcohol abuse, the
change in marijuana laws was con-
troversial.

Opponents said supporters were
“moralizing” on that stand, and after a
lengthy discussion (he resolution was
amended to drop the phrasing Mem-
bers from villages expressed concern
about growing marijuana use in their
areas.

In final form, the AASB "urges the
legislature to consider all possible
means to reduce and eliminate drug
and alcohol abuse particularly as it
relates to schools "

Other resolutions include:
e t'rging the legislature to state that

rs ponder pot law

borough assemblies have no powers
with respect to education except those
granted by statute.

e Supporting school board elections
at large rather than by district.

e Continued opposition tc binding
arbitration with teachers.

e Asking that workman’s com-
pensation laws exclude as cumulative
injury claims ulcers, tnpertension and
hcart-reialed diseases and nervous
conditions

e Asking the Legislature to more
clearly define the process for recalling
school board members, to include
misconduct, incompetence and failure
to perform as reasons for recall and to
outline a procedure for the accused to
respond.

e Supporting full state funding for
busing and pupil transportation

e Supporting a change in the state’s
formula for giving money to school,
districts and increasing those funds.

« Continued opposition to giving
unemployment compensation benefits
to professional and non professional
employees during the summer.

e t'rging that teacher tenure in
Alaska be increased from two years to
three years.

« Asking the Department of
Education io investigate self insurance
on a district sharing basis or other
alternatives to the increasing costs of
insurance,

*NU.V-K ng the department to train
teachers <’ gifted students.

» Supporting a 30-day grace period
for students to ow proof or receive
immunizations

* | rging that gene at equivalency
degree applicants be at least 18 years
old and out of school at least six mon-



Coacl. respec

2577 Rlverview Drive
Fairbanks, Alaska'
Dec. 12,1978.
Dear Editor, [

| recently read that the football coach
of West Anchorage High School
presented his letter of resignation to the
district school board.

I, for one, am very proud of this man
who is a very successful coach and who
led his team to 11 winning seasons, yet
is willing to give up a successful
coaching job to point out to his school
district and to the public that they have
a serious drug problem in their school
system.

He will not compromise his personal
beliefs and principles regarding his
athletes and is willing to resign The
only reply from the school superin-
tendent, John Peper, is that there is no
widespread use of drugs Perhaps this
would be an appropriate answer to
protect his position and to take the heat
from the district that might be
generated from the parents, who just
might wake up long enough to say
*What's going on?” or "Why didn't
someone tell us?"

Well, you have been told by a man
who is willing to sacrifice his job for
you!

No. either tell Superintendent John
Peper, District Information Officer Bill
Blessington and Principal Larry
Graham to wake up and do their job
along with the Anchorage School
District or make some job changes At
first glance, 1would send them packing
because if you deny without considering
the possibilities of a drug problem, then
you are no use to anyone.

Parents, you are the ones to suffer
along with your children Don't let
Coach Larson's sacrifice go (or naught.
It might tie wise for our own school
district to consider the possibilities of a
drug problem We might not have a
person \sill mg to sacrifice his job to fell
the parents and public this fact

Paul 3 Wagner



Letters To

The Editor

Coach Larson

Dear Editor:

Concerned ' parents here in
Anchorage owe congratulations and
thanks to Don Larson of West High.
Because of his admirable dedication
to atheletic purity, a vicious, and
heretofore latent cancer has been
exposed It is high time somebody
stood up against those, young and
adult, who in their sordid quest fur a
dollar, willingly savage the lives of
our young people.

| played football under Coach
larson (or three years at West and |
am well aware of his outstanding
contribution 10the positive growth of
S0 many young men. However, if lie
is convinced that drug use is perva-
sive among his uthelctes, then | i up-
|xirt his decision to resign 100 per-
cent I'm convinced Larson's suspi-
cious are accurate, having seen and
heard much lo sup|xut them.

Just as | am proud of Don |.arson,
| am disappointed wilh Superintend-
ent Peper, The single fact that Dr
Peper has the utter audacity to
imply that, by some stretch of the
imagination, |arson has acted im-

properly, outrages my sense of
ethics and fair play. In no way did
I-arson solicit the publicity his letter
of resignation received. 1know fora
fact that it not been fo .he sensitive
ear of a Times reporter, the reasons
tiehind (.arson's resignation might
have gone unpublished.

Our school administration should
thank Don | arson and do some seri-
ous soul searching in this matter We
need no-nonsense action, not defen-
sive recrimination | innlly, we need
coaches like Don Larson to help
guide OUI young (xsiple

. John B. Thorsness

2315 | nussac Drive

/hr  Am hom#e Times wel-
comes Inters from its readers on
issues of the tiny, | etters must be
exclusively addressed to the
Anchorage Times and should be
kept us brief as possible \U let-
ters are subjt'ct to condens.ition
The\ must include signature and
i :ihd mailing address.



Locame may remain an issue

AP News Analysis

JUNEAU-When Gov. Jay Ham-
mond bowed to growing political
pressure and withdrew his proposal for
revising Alaska's drug laws, many
members of the Legislature breathed a
sigh of relief.

Most had concluded that the bill,
which would have lowered the penalty
for first-time possession of small
amounts of cocaine from a felony to a
misdemeanor, was too sensitive of an
issue to tackle during the current
election-year session.

However, Friday’s state Supreme
Court decision upholding the con-
stitutionality of Alaska’s cocaine laws
raised the prospect of renewed debate
on the whole drug question, including a
fresh attack on a 1975 law legalizing the
possession of marijuana in the home.

While holding that the Legislature
was within its constitutional rights to
outlaw possession of cocaine, the high
court took an unusual step in urging
state lawmakers to take 8 fresh new
look at the issue.

In a caveat at the end of a 65 page
opinion written by Chief Justice Robert
Boochever, the justices said that
despite their unanimous decision "we
do recommend that th* Legislature
review iLs treatment of cocaine in light
of modern scientific evidence.”

"In our analysis," the court said, "we
have emphasized the harmful effects of
the drug, as we endeavored to ascertain
whether the legislation could tie
sustained.

"Our overall Impression Is that
cocaine as presently used Is less harm-
ful to the health aed welfare of soelcty
than opiates (such as heroin) and alshi
may lie less harmful than barbitrates
itpd amphetamines, alcohol and, as to
(lie physical harm, tobacco."

Daniel Mickey, the Department of
Law's chief prose.'ttor, called the
Supreme Court recommendation a

‘Valrly strong statement for an appeal*
court” and “somewhat unusual In a
criminal case.”

"Every now and tnen you see a court
express dissatisfaction on some state of
affairs, but note that, as a matter of
law, what they are concerned about is
not something they cannot get involved
In," Hickey said.

"That was our position throughout
the entire matter, Hickey said. "The
issue was not a judicial question but a
matter of social policy."

Some House and Senate leaders
reacted quickly to the decision,
doubting the Supreme Court recom-
mendation would prompt the
Legislature to action. Others wert
reluctant to even discuss the issue.

"I think we’ll follow the governor’'s
lead and drop the whole thing," said
Rep Terry Gardiner. D-Ketehikan and
chairman of ihe House Judiciary

1o

Committee. "1 think most legislators
agree."

In the Senate, Judiciary Chalrrpan
George Hnhman. D-Bethel. dismissed”
questions about the likelihood of
legislative action on the high court
recommendation with the observation
that: "1'm not In a position to say one
way or another.”

Some legislators, however, said they
were anxious to raise the drug issue
again, but not along the lines suggested
by the Supreme Court

Rep. Ed Dankworth*, R-Anchorage,
said he was preparing legislation In
cooperation v.ith the Alaska Police
Officers Association for a wholesale
revision of the state's drug laws.

"It's designed to put us back in the
drug enforcement business," said
Dankworth, a former head of the
Alaska State Troopers.



Toughening Drug Laws

By DON HUNTER
Times Staff Writer *

Seldovia city officials, concerned about reports of increased mari-
juana use among school-aged children, are looking into ways to
sirenglhen local laws.

Acting on suggestions from police chief Gary Gunkel, the Seldovia
City Council Wednesday appropriated $400 lor a legal opinion on the
chances for enacting local laws to better control the substance.

Gunkel argues that Seltiovia’s problem is rooted in state laws
which make possession of up to one ounce of marijuana a misde-
meanor punishable by a civil fine. And the state Supreme Cou . has
ruled that possession of marijuana for personal use in the home is
legal.

Some Seldovia residents grow marijuana plants in their green-
houses, which are burglarized by youngsters, Gunkel says.

The police chief believes that as many as "90 percent” of the
school-age children "from the sixth grade on up” have at least experi-
mented with the drug.

Gunkel feels that stricter local laws may be the answer.

At least one member of the city council disagrees, however. City
Councilwoman Cheryl Reynolds says better education on drugs and
drug use may be a better route.

Mrs Reynolds cast the dissenting vote in the council’s 41 decision
to make the appropriation.

"Really, 1 feel quite mixed” about the police chiefs argument.
Mrs. Reynolds said. “| feel we’'re getting very emotional about an
issue we should stay objective about.

"I don’'t Hunk it is as serious as some people think," she said. " 1
haven't seen a major dr. g problem since |'ve been here. ' Gunkel's
statistics are in her opinion “ far out of line.”

"Approaching it in a manner of making it illegal” may end up mak-
ing criminals of people who really aren’t criminals, Mrs. Reynolds
said .

Council member Billy Kaho said Gunkel’'s report “was a bit of a
shock to me.”

The police chief “has come to the council three consecutive
weeks” with ft ports of dnig problems including "not only marijuana
but also cocaine and other hard drugs.” she said.

Mrs Kaho compares the question of harsher local drug laws to the
hours bars are allowed to stay open. State laws allow bars to stay
open until 5a.m., she said, but Seldovia’s local laws require them vo
close at midnight.

She said the drug issue is a community concern, at least among hi >
friends.



1€

Hamm ond

. Thisis gnother In a serjes ofini T-
views with Alaska -gubernatorlal-
candidates and their stances on the
state Issues,

By RAY TYSON
Times Stall Writer. ...

"If he rould dojt over again, Gov.
Jay Hammond says he would vetq,
the t;beral marijuana bill he let pass
Into law three years ago; *

And, the incumbent Republican
candidate for governor agrees, with
ibe rAnchorage Parent-Teachef As-
sodatjou that proposed drug bills —
one 9! which would make suffer pen-
alties for pushers — lack political
Niqqon among lawmakers'

et me say that | have I>een di> r
IUnxtd over that same lack of actiofl
to date," Hammond said.- ]

The oarents’ group was among
eight organizations which submitted
guestions to the Anchorage Times
for gubernatorial candidates.

The other organizations with spe-

jommunny otgantzanons™ ¥

Do you supjiort Sen. John Huber'’s
amendment to have judges and at-
torneys general elected? — Alaska
Itar Association.

“ At one time | thought this might
have some merit," Hammond said.
"Bui 1do not favor it. It seems you
would further politicize (the situa-
tion).

"In many states which have had
election (of attorneys general). . . .
there tins U-en a conflicting pos-
lure," where the attorney general
competes with ihe governor tor high
office.

Rut Hammond suggested he
w ni | suliiM)ii placing an initiative*
on Hr ballot asking voters whether
lhe> support election of Judges and
attorney sgeneral.

"I .mi agreat supporter of the ini-
tiative process." Hammond said.
"An imitative advisory would be
helpful | would welcome one."

Hammond said he personally sup-
ports the cm rent system of selecting
judi e based on the lawyers' poll.

Ine poll provides the Judicial
Council with possible candidates for
judgeships The nominees ure sub
milted to ihe governor who makes

Changes

On ‘G

cifig_concer e th Alaska B

sedation.Oider "Parsarg “Action
GrtiVip Anchorage .Chamber ofCbrrv
merce, Alaska Peace Officers Asso-

ciation and the Alaska Black Caucus,
*Ir. regard to whatever drug

.“busc you're talking about, be it al-

cohol or other types pf narcotics/?
think' there fbouW be swift justice ,*
Hammond *Said. ’'*t don't* |i>e
WiBatMr it Mis-Yhe boollegger in the
village or the guy who's hawking co-
caine or smack on the street cor-
ner."

Hammond came under public
criticism in 1975 when he declined to
veto a legislative bill "decriminaliz-
ing" possession of marijuana. The
law i (.Tuced 'hC penalty for possejr
iion Trbjp a felony to a Civil offense.

I be Alaska Supreme Court later
ruled the constitution guaranteed a
person's right to smoke pot in the
privacy of his home. Hammond sug-
gested the public mistook that to
mean the Legislature and governor

4

merAnPiriL- aematias wouia do imme-
diately rejected by the electorate.
How can someone from New York
tell whether or not...the administra-
tion or school teacher or electorate
will be impacted?"

Representatives of the collective
bargaining unit, administration and
the general public could serve on an
arbitration panel, the governor said.
The panel would take the last, best
offer of tveh side and then draft a
final package lo be submitted to the
voters.

But Hammond said public em-
ployees should be guaranteed cer-
tain basics, such as cost of living ad-
justments, before the issue goes on
the ballot.

"I'm noi saying this (arbitration)
should he done,” Hammond said.
"But the question should lie con-
veyed to the public.”

The leathers' group also usked
whether gubernatorial candidates
favored 1§ percent state funding of
school o|>erations and SO percent
funding of school construction.

"t introduced tlu* bill for S per-
cent ftinumg," Hammond said. "As
far as 100 percent funding, you bet |
support it It's CONS itulion,illy m.m-

T W

rass Stance

°'Iegﬂi12ed* marijuana.
£ feel the current
status quo is lhe result of legislative
action," Hammond said. "Not so.
The Legislature still had the use of
marijuana (being) lllegal.

"In other circumstances it pre-
scribed civil penalties in those ins-
tances of private use and possession
of a small quantity — but (it was)
still illegal.

"Had | vetoed that bill you would
have removed any question as to
whether the state law accommo-
dated private use of marijuana...be-
cause we would have had nothing in
the statutes even suggesting it was a
civil penalty. The veto would have

further liberalized it."
]qngﬁnd also has said he felt

obligated to support the pot bill be-
jcaltse the Legislature made every
amendment to thelegislation he sug-
gested.

(See Page 3. Cal 1)

Olwup,

Hammond said he supports such
state financed aid programs for
Alaska's elderly "because most
older persons groups I've spoken to
agree such ts the case."

Hammond said he has built five
times more residential housing >r
the elderly than any administration
since statehood and has bolstt red
nutrition programs ,

And since he took office nearly
four years ago, the governor said six
multi purpose senior centers have
been built He said he hopes to keep
the (vice up.

“My concern is that we have ap-
propriate funds to provide for what-
ever programs,” Hammond said,
“t -n certainly willing to provide the
services as long as we have the
funds.”

What Is your position on repeal of
the state business license gross re-
ceipts tax? — Anchorage Chamber
of Commerce.

"It is certainly an unfair tax,"
Hammond said, "It is a hidden sales
tax and doesn't necessarily relate to
profits or earnings.”

| he state Scutate repealed the lax
after lhe Times interviewed Ham-
mond. lhe House and governor ..re
expected to upbt'ld Senate action

Hammond's only concern was to
find a source of revenue to replace
the gross teceipts tax, which goes

mostly to local municipalities
through state revenue sharing
programs

"Otherwise, we would be throw-
ing a re d curve txill at municijvil en-
tities," Hammond s.ud
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Alaska Federation of Notiv

Hammond said subsiste
should have first pick of All
and game when there Is
and there are inadequate st

"That doesn't mean
use," Hammond said. *
there is a priority when
conflict."

The governor defined su
as “that which sustains
soul.”

“It’sa matter of degree
“Who is most dependent ot
ing body and soul? When
conflicts the least depende
be screened out.

"But | can't tell you w
guy v.ho lives here in Anch
would rather blow out his bi
hang up hts fly rod should b<
chance to go down and cat
bow trout somewhere.”

Hammond did not sug
specific nrm,:u.n to assun
ence users gel first choice ¢
game.

"The state policy has b
number of years — as stru
the fish and game board —
subsistence as the priority
such conflicts occur,"” he sa

How would you make
ministration more respons
press concerns of Alaska's
population...as meaningful
ants in the state decisio
process? — Alaska Black C

The Alaska Black Cauct
cdly has accused Hammor
mg to appoint minorities to
making positions in s'ute
mcnt.

And Hammond repeatc
sixted his record on minor!
better than previous a*
tions.

"We have bad a 0
crease m black hire since tl
of this administration, and
cent increase in female h
governor said. “And while
not tx- particularly good, i
it's a vast improvement o\
ous actions,"

Hammond said he offci
minorities deputy com
positions and two minori
missioner slots.

"They all refused there
mond said "Now 1can't <
In, kicking and si teat: ing <
problems is that many of
not want to go to JuncAt
there is not a sigmfican* hi
munity there ”

The governor vm) he ha
with mhtotity groups ti
names to Inm for poviblt
nu-nt to decision-making pc

"1 .did this early oln wt
S
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Incum bent

(Continued From Page One)

But because of his personal op-
position to drugs and because of the
"imagery involved,” Hammond said
he would veto the same marijuana
bi'li"-*' 1 m—

"Frankly, If 1 had to do It oveff
again, to demonstrate clearly thai;*
hey. if you guys want to liberalize
rrutrtjuana put It on the ballot or
something of that nature, but don't
ask me to support something that |
happen to be morally opposed to...|
would lu wevetoed the bill"

On another issue of concern to the
parents’ group, Hammond agreed
federally-mandated programs often
do not include enough money for the
state and local communities to ad-
minister them.

The governor said he has taken
steps to get more federal support
"through personal lobbying and cor-
respondence and ... resolutions
emerging from the (Western) gover-
nors' conference.”

Hammond also responded to
guestions dratted by seven other
community organizations.

Do you support Sen. Joltn Huber's
amendment to have judges and at-
torneys general elected? — Alaska
Bar Association.

"At one time | thought this might
lu.e some merit,” Hammond said.
"Rut | do not favor it It seems you
would further politicize (the situa-
tion).

In many stales which have had
eltn lion (of attorneys general).
there has been a conflicting pos-
ture," v,here the attorney general
t  petes with the governor for high
office

But Hammond suggested he
would support placing an initiative
on the Ixilloi asking voters whether
the;, support election of judges and
o ttoys general.

' | am agie.it supporter of the ini-
tiative process,” Hammond s >d
“\n initiative advisory would lie
Ivipful. | would welcome one."

Hammond said he personally sup
[W the current system of selecting
jodv bused on lhe lawyers' poll

ine f»dl provides the Judicial
( Lnull with possible candidates for
judge’ Ittis  Ihe nominees tire sub-
mitted m the governor who makes

G overnor

the final appointments.

“This is one means of determine
ing qualifications," Hammond said.

Do you support legislation which
would allow voters to choose either
binding arbitration or a teacher's
clear right to strike as a means of re-
solving Impasse situations? — Na-
tional Education Association of Alas-
ka.

Hammond said he would support
putting the labor questions to the
public. And be said the public itself
couid serve as the arbitrator, or
third party which settles contract
disputes when labor and manage-
ment cannot reach agreement.

“1 think if you had the binding ar-
bitration procedure you would very
seldom have irrational demands."
Hammond said. “| don't think you
would ever be confronted with strike
circumstances."

Extreme demands couid be
avoided if the public voted on the
final wage package, Hammond said.

"They would assess what the true
monetary impact would be," he said.
"Extreme demands would be imme-
diately rejected by the electorate.
How can someone from New York
tell whether or not...the administra-
tion or school teacher or electorate
will be impacted?”

Representatives of the collective
bargaining unit, administration and
the general public could serve on a:
arbitration pa"T, the governor said.
The panel wc take the last, best
offer of each side and then draft a
final package to be submitted to the
voters.

But Hammond said public em-
ployees should be guaranteed cer-
tain basics, such as cost of living ad-
justments, before the issue goes on
the ballot.

"1V not saying this (arbitration)
should bo done,” Hammond said.
"But the question should be ton-
veyed to the public.*

The leathers’ group also asked
whether gubernatorial candidates
favored 11 portent state funding of
sthool operation and SO percent
funding of school construction,

"l introduced the bill (or CJ pei-
cetti funding," Hammond sa 1 “\s
far as 101 percent funding. > tvt 1
st.ipjxjrt it It's constitute fly man-

Changes D
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rug Law Stan<
dated.” Aaska Rderaglgqof NtV
The governor Mid The stateewF Hammond |

stitution “says you have to give fair
and equitable education to every-
ort."

"The best way you can determine
that is to ask what is the average
cost of providing education of the ci'
izen of the state," he said. "And
what ever that translates into is the
basic need." .-

But Hammond said those “ extra
enrichments" beyond basic educa-
tion, such as swimming pools, for ex-
ample, should be paid for by local
school districts.

"The obligation in the state con-
stitution for basic education is 100
percent...(but that) doesn't mean
everything the district might
want..."

Do you believe money spent on
home health-home support services
would not only be better for Alaska’s
elderly but also would tend to reduce
institutionalization and medical
costs? What would you do to reduce
such costs? — Older Persons Action
Group.

Hammond said he supports such
state financed aid programs for
Alaska's elderly "because most
older persons groups I've spoken to
agree such is the case."

Hammond said he has built five
times more residential housing for
the elderly than any administration
since statehood and has bolstered
nutrition programs. "

And since he took office nearly
four years ago, the governor said six
multi purpose senior centets have
been built. He said he hopes to keep
the pace up.

"My concern is that we have ap-
propriate funds to provide for what-
ever programs,” Hammond said
"I'm certainly willing to provide the
services as long as we have the
funds."

What is your position on repeal of
the state business license gross re-
ceipts tax? — Anchorage Chamber
of Commerce.

"It is certainly an unfair tax,”
Hammond said "It is a hidden sales
tax and doesn’t necessarily relate to
profits or earnings."

The slate Senate repealed the tax
after the Times interviewed Ham-
mond | he House and governor are
expected to uphold Sent, action

Hammond's only concern was to
find a source of revenue to replace
the gioss receipts tax, which gx*ts

mostly to local municipalities
ill ugh state revenue sharing
programs.

"Otherwise, we vould be throw-
ing a real curve Kill it municipal en-
tities," Hammond  id.

The gioss receipts tax will be rc-
placed by an Increased Cerjxjrate tar
0N the oil inJustrv. the Legislature

ibsiste
should have first q%of Ala
and game when €ir
and there are inadequate tit

"That doesn’t
use," Hammond said. '
there {s a priority when t
conflict."

The governor defined &,
as "that which sus'ains
soul.”

"It's a matter of degree,
“Who is most dependent o
ing body and soul? When
conflicts the least depends
be screened out.

"But | can't tell you v
guy who lives here in Anchc
would rather blow out his b
bang up his fly rod should b
chance to go down and cat
bow trout somewhere.”

Hammond did not suj
specific program to assur
ence users get first choice <
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Do you support legislation which
would allow voters to choose either
binding arbitration or « teacher's
clear right to strike as a means of re-

solving Impasse situations? — Na-
tional Education Association of Ala*-
ka.
- Hammond said he would support”
putting the labor questions to the
puolic. And he said the public itself
could serve as the arbitrator, or
third party which settles contract
disputes when labor and manage-
ment cannot reach agreement.

“I think if you had the binding ar-
bitration procedure you would very
seldom have irrational demands,”
Hammond said. "1 don't think you
would ever be confronted with strike
circumstances.”

Extreme demands could be
avoided if the public voted on the
final wage package, Hammond said.

"They would assess what the true
monetary' impact would be," he said
"Extreme demands would be imme-
diately rejected by the electorate.
How can someone from New York
tell whether or not. the administra-
tion or school teacher or electorate
will be impacted?"

Representatives of the collective
barjaining unit, administration and
the general public could serve on an
arbitration panel, the governor .-aid.
The panel would take the last, best
offer of each side and then draft a
tmal package to be submitted o the
voters.

But Hammond said public em
ployees should be guaranteed cer-
tain basics, such as cost of living ad-
justments, before the issue goes on
the ballot.

“1'm not saying this (arbitration)
should be done,” Hammond said.
"But the question should be con-
veyed to the public.”

The teachers’ group also asked
whether gubernatorial candidates
favored 100 percent state funding of
school operations and HD percent
funding of school construction.

"l introduced the bill for HOper-
cent funding," Hammend saiu. "As
tat as 1M percent fund ng, you bet 1
supjKirt it. It's constiti iionally man-

lhe governor sutd the Mnte con-
stitution "says you have to $lve fair
and equitable education to every-
one."

"Tbe betf way you can determine
that is to esk what is the average
cost of providing education of the cit-
izen of the state,” he said. "And
what ever that translates*into is the

-besicread **

But Hammond said those "extra
enrichments” beyond basic educa-
tion. such as swimming pools, for ex-
ample, should be paid for by local
school districts.

"The obligation in the state con-
stitution for basic education Is 100
percent...(but that) doesn't mean
everything the district might
want...”

Do you believe money spent on
home health-home support services
would not only be better for Alaska's
elderly but also would tend to reduce
institutionalization and medical
costs? What would you do to reduce
such costs? — Older Persons Action
Group.

Hammond said he supports such
state financed aid programs for
Alaska's elderly "because most
older persons groups I've spoken to
agree such is the case.”

Hammond said he has built five
times more residential housing for
the elderly than any administration
since statehood and has bolstered
nutrition programs. ,

And since he took office nearly
four years ago, tbe governor said six
multi-purpose senior centers have
been built He said he hopes to keep
the pace up.

"My concern is that we have ap-
propriate funds to provide for what-
ever programs,” Hammond said.
"I'm certainly willing to provide the
services as long as we have the
funds."

What is your position on repeal of
the state business license gross re-
ceipts tax? — Anchorage Chamber
ol Commerce.

"It is certainly an unfair tax."
Hammond said, "it is u hidden sties
tax and doesn't necessarily relate to
profits or earnings."

The state Senate re;x*ok'd the lax
after the Times interviewed Ham-
mond The House and governor are
expected to uphold Senate actum

Hammond's only concern was to
find a source of revenue to replace
the gross receipts tax, which gexXS

mostly to UWUx~il municipalities
through state revenue sharing
programs

"Otherwise, we would be throw-
ing n real curve vill at municipal en-
tities," Hamm.i !said.

The Qross r< > .pis tax will be rc-
p':ned by an iricrva .ee, cot |»irale tax
on the oil Industry, the |« ;et nun:
decided this week

Should the first priority for fish
and wildlife resources lie for subsist-
ence purposes? As governor, what
wnuld you do to <v urc that subsist-
ence maintains a high priority? —

TUtnttaT T Tiri .irt(»ii oTNailvec

Hnrfnnond wild subsistence uv r*
should have fintt pick of Alaska's f'vh
and game when there la a conflict
end there are Inadequate sloce*

"That doesn't mean exclusive
use," Hammond said. "It means
there Is a priority when there I* a
conflict."

The govemor_dor.iied subsistence

as "that which sustains Body and

soul,”

"It's amatter of degree,” he said.
"Who is most dependent on sustain-
ing body and soul? When there are
conflicts the least dependent should
be screened out.

"But 1 can't tell you whether a
guy who lives here in Anchorage who
would rather blow out his brairs than
hang up his fly rod should be denied a
chance to go down and catch a rain-
bow trout somewhere.”

Hammond did not suggest any
specific program to assure subsist-
ence users get first choice of fish end
game.

"The state policy has been for a
number of years — as structured by
the fish and game board — to place
subsistence as the priority use when
such conflicts occur," he said.

How would you make your ad-
ministration more responsive to ex-
press concerns of Alaska’'s minority
population...as meaningful particip-
ants in the state decision-making
process? — Alaska Black Caucus.

The Alaska Black Caucus repeat-
edly has accused Hammond of fail-
ing to appoint minorities to decision-
making positions in state govern-
ment.

And Hammond repeatedly has in-
sisted his record on minority hire is
better than previous udministni-,
lions. '

“We have had a 90 percent In-
crease tn black hire since the advent
of this administration, and a 97 j>er-
ccnt increase in female hire," the
governor said "And while that may
not be particularly good, rmnd you
it's a vast improvement over previ-
ous actions."

Hammond said he offered seven
minorities deputy commissioner
positions and two minorities com-
rm sinner slots.

"They all t<fused them," Mam-
mond said, “Now lcan't drag them
in. kicking and screaming One ol the
problems is that many of them do
not want to go to Jun- ¢ because
there is not a significant k com-
munity there.”

The governot said he ha pleaded
with minority groups to submit
names to him for possible app.hnl-
ment to decision-making posts.

"Jrdid thi early on when t was
appointing my <abli.*t," Hamn .id
said. "1 Ot oi e black Name pi ﬁ*- *]
and It was upposed by more Bl -k*
than It w,is supported by.” »
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July 22, 1975

Mr. Charles G. Anderson
Chief of Police

Anchorage Police Department
P.O. Box 400

Anchorage, Alaska 99510

Re: Enforcement and Prosecution ot Marijuana Offenses

Dear Chief Anderson:

During the Crime Conference in Fairbanks last month, it was suggested
that the Attorney General prepare and circulate a letter which outlines the
department's interpretation of the recent Supreme Court decision in Ravin v.
State, P.2d , Opinion No. 1156 (Alaska 1975), os well as the recent
amendments to AS 17.12.110, which now appear as ch 110 SEA 1975 and which
wilL become effective on September 2, 1975. We have attempted to do so in
this rather extensive letter. Please feel free to distribute the letter to whichever
departments or individual officers you feel would benefit from it. I will, however,
provide the Commissioner of Public Safety, as well as the District Attorneys
throughout the State with a copy and will request that the District Attorneys
forward copies to police agencies within their jui isdiction.

I realize that all of the law enforcement questions which might arise
regarding possession of marijuana cannot be touched upon in this letter, but
1will try to address those questions which arose in your discussion with the
Attorney General us well as additional points that might not have been covered
but which have come to our attention in recent weeks. The Department of
Law through individual District Attorneys will, of course, be available to assist
any police officer in a determination in a particular case.

I. Ch. 110 sr. A 1975 (FCCS HCS SSSO 2,50)

The amendments to AS 17.12.110 can be broken into three basic areas
each of which will be dealt with separately:

(D) Sale or Distribution: The above*referenced legislation does not
affect statutes prohibiting the sal *or distribution of marijuana. Sale of mw
amount of marijuana is still a felony and no modification of present enforcement
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procedures should occur as a result of the amendments to AS 17.12.110.

(2) Possession for Purpose of Side: Prior to enactment of the
referenced amendments, possession for purpose of sale was a felony. In
most respects, enforcement procedures should not be modified under the
amendments. However, where marijuana is held for sale within a home,
evidence of intent to sell must be strong in order to support an entry into a
home solely to make an arrest or conduct a search for marijuana.

I

Courts in the past have decided on a case-by-case basis what amount
of marijuana was sufficient to raise an inference that marijuana was possessed
for purpose of sale. Any amount that a court decided was possessed for personal
use constituted a misdemeanor. Any amount that a court decided was possessed
for purpose of sale was a felony. That is still the law in spite of the recent
amendments to AS 17.12.110. except that possession for personal use is no
longer a misdemeanor offense under circumstances discussed below.

Confusion has apparently arisen over the provision in the act which
states that possession or control of any amount in a private place for personal
use is acivil offense. Commissioner Burton lias inquired, for example, whether
tliis gives an individual license to possess large quantities of marijuana in
his own home. The answer is generally no. Ifa police officer has evidence
which establishes that probable cause exists to believe that any amount of
marijuana is being held anywhere for the purpose of sale, he should act just
as he lias in the past. Whether a given amount is possessed for purpose of
sale will be determined by the same standards that have always been applied
at trial, e.g., the actual amount possessed; the circumstances surrounding
possession, such as poasession.of paraphernalia associated with the packaging,
sale and distribution of marijuana (scales, baggies, etc.); whether the
marijuana is already individually packaged for sale; and evidence of other
sales contemporaneous with the charge under consideration.

(3) Possession for Personal Use: The major change made by ch. 110
SLA 1075 relates to possession or control of marijuana for personal use. It
should be emphasized that public use of marijuana remains a misdemeanor
offense. Consequently, when a police officer observes an individual smoking
marijuana in public, an arrest may be made and a search of the arrestee and the
area within his immediate control may lawfully be conducted as an incident to
the arrest. Additionally, possession of any amount of marijuana by an individual
while operating a motor vehicle or airplane continues to be a misdemeanor. A
guestion has arisen with respect to the omission of Hie word "control™ Lorn the
language of the net which continues to make it a misdemeanor to possess
mariju' aa while operating a motor vehicle or airplane. That provision which
is embodied in the statute as AS 17.12.110(d)(3) reads as follows:

(d) A person who: ... (3) possesses any
amount of marijuana while operating a motor vehicle

or airplane . . .is, upon conviction, guilty of a
misdemeanor.
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Different language is used in AS 17.12.110(d) (2) which provides that:

(d) A person who: . . . (2) possesses or controls

more than an ounce of marijuana on a public street or

sidewalk or on the premises of a public carrier or

business establishment or any other public place . ..

is, upon conviction, guilty of a misdemeanor.

. LI A

(emphasis added). The reference in AS 17.12.110(e), which is the subsection
setting out tho3e situations which give rise to a civil fine, is also to "possession
or control™. Furthermore, AS 17.12.010 continues to provide that:

Except as otherwise provided in this chapter,
it is unlawful for a person to . . . possess, have
under his control. . . a depressant, hallucinogenic
or stimulant drug.

The only portion of the act that does not contain the dual reference to
"possession or control™ is that portion which preserves a misdemeanor offense
for possession of marijuana while operating a motor vehicle or airplane. In that
respect, it is instructive that the second to the last or fifth version of the bill
out of a total of six, which appears as HCS SSSB 350 am Il and which is the version

that originally passed the Alaska House of Representatives, contained the following
language. t

(d) A person who: . . . (3) possesses any amount
of marijuana on his person while operating a motor
vehicle or airplane.

(emphasis added). The underlined portion of the 5th proposed version of AS
17.12.110(d)(3) was specifically deleted from FCCS HCS SSSB 350, which now
appears as ch. 110 SLA 1975, but the words "or control™ were not inserted.
The letter ol*legislative intent accompanying FCCS HCS SSSB350 specifically
addresses an aspect cf this problem. In discussing the removal of the language
"on his person'™ from the bill, the letter of intent stated that:

, . . The conferees feel that the the language

"on his person™ . . . should bo omitted. Other-
wise a person in violation of this section could be
openly I moking marijuana while driving, and
then could quickly place the marijuana cigarette
in the ash tray of the automobile or on the seat
or floor, when approached by a police officer,

lie would then argue that he was not in violation
of this section.

Senate Journal, Alaska State Senate, May 15, 1975, at 1121. Thus, in terms
of the operator, himself, it is clear that the act is designed to preserve the
misdemeanor label for possession of marijuana beyond possession "on hi3
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person™ and is intended to extend to possession within the immediate reach

of the operator. The question remains, however, whether the omission of

the word "control™ also restricts those situations under which a person can be
charged with a misdemeanor as either the operator or a passenger in a motor
vehicle or an airplane. | am of the view that it does and further, that its omission
indicates a specific legislative intent to restrict the applicability of AS 17.12.110(d)
(3) to factual situations where a person while actually operating a motor vehicle
or an airplane either physically possesses marijuana on his person or possesses
it within his immediate reach while operating the vehicle.

The term "possession™ as used in the criminal law lias traditionally been
regarded as narrower than the term "control™. Possession requires having a
thing with you or within your immediate reach. ™"Control™, on the other hand,
is broader in scope and includes those situations where a person simply has
"constructive possession™ or the right and ability to exercise control or management
over a thing not in iiis actual physical possession.

Consequently, under AS 17.12.110(d) (3) , the following general principles
are applicable: first, if marijuana is lawfully discovered in the actual physical
possession of an individual while he i3 operating a motor vehicle or an airplane
either on his person or within his immediate reach while operating, then lie may
be charged and prosecuted for the misdemeanor offense; second, if marijuana
is lawfully discovered in his control while operating a vehicle, but outside of
his person or the area within his immediate reach while operating the vehicle,
then he is subject to a civil fine under AS 17.12.110(e); and third, if marijuana
is lawfully discovered in the possession or control of a passenger in a motor
vehicle or airplane, then he is also subject to a civil fine under AS 17.12.110(c) .

Prior Alaska Supreme Court decisions have interpreted existing statutes
prohibiting the possession of a substance to require proof beyond a reasonable
doubt that an Individual charged with a "possession'™ offense knew what the
substance was and had the ability to exercise control over it. Within that context,
1should emphasize that the rule set forth in Egnierv. State- 405 P.2d 1271 (Alaska
1971), will continue to apply to the prosecution of marijuana offenses whether
criminal or civil. Tmrer is, of course, on its facts, particularly applicable to
the "possession in a m.cior vehicle™ situation and holds that "mere presence at
the scene™ is insufficient to prove knowing possession or control of a prohibited
substance. For example, if a quantity of marijuana lias lawfully been discovered
in the trunk of a motor vehicle, the State must still .be able lo prove beyond a
reasonable doubt that the person charged knew or had reason to know (e.g..
where the defendant is the owner and only lie 1ms uccess to the trunk) that

the trunk contained marijuana und that lie cither exercised or had the right
to exercise control over It.

Another question which has arisen under the language of the act applicable
to motor vehicles and airplanes is what, if any, significance can be attached
to the omission of vessels. Consistent with the discussion of Kavin v. State,
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supra, In Part Il of this letter, I am of the view that the Supreme Court would
have upheld the preservation of a misdemeanor offense for possession of marijuana
while operating a vessel if vessels had been included within AS 17.12.110(d)(3)
because it represents that type of activity which potentially "interferes in a serious
manner with the health, safety, rights and privileges of others or with the public
welfare.” An argument could have been made that there is a close and substantial
relationship between the public interest in the safe operation oT a vessel and

the prohibition against possession of marijuana while operating a vessel when
used as a vehicle for transportation. This argument is still applicable, however,
because the omission of vessels under AS 17.12.110(d)(3) simply means that
possession of marijuana in a vessel while it is operated as a vessel is subject

to a civil fine under AS 17.12.110(e). Again, however, the limitations imposed
through Egner will apply equally to possession or control'of marijuana while
operating a vessel. *

The major change effectuated by the act addresses the private possession
of marijuana for personal use in a purely non-commercial context. Under the act,
possession or control of any amount of marijuana for personal use in a non-public
place by a person eighteen years of age or older is subject to a civil fine of not more
than $100. The decision in Ravin, however, alters the thrust of this provision to a
substantial extent. Consequently, I will reserve discussion of the question of private
possession of marijuana until Part Il of this letter.

The most difficult questions tinder the act and under Kavin concern possession
in public. Under the act. possession or control of more than an ounce of marijuana
"on a public street or sidewalk or on the premises of a public carrier or business
establishment or any other public place™ remains a misdemeanor offense. Possession
of an ounce or less in a ""public place™ by a person 18 years of age or older is
subject to a civil fine of r.ot more than $100. Under the legislative amendments
to AS 17.12.110 a police officer who sees someone use marijuana in a "public
place™ may arrest the person for the misdemeanor offense of possession. If.
on the other hand, he simply observes an individual in possession of an ounce
or less, lie may seize it ar.d issue a civil citation, assuming that we arc able
to initiate a civil citation system in conjunction with the court system which will
require some amendment to the Rules of Civil Procedure. Conversely, where
n police officer observes an individual in possession of more than on otmee,
he may arrest the person, seize the marijuana and conduct a search as an incident
to the arrest as he would under present law. Thus, under both the recent amendments
to AS 17.12.110 and Ravin v. State, supra, public vise remains a misdemeanor,
public possession of .:n ounce or less is subject to a civil penalty and public
possession of more .han an ounce remains a misdemeanor.

The above analysis, however, omits at least four commonly occurring
factual variations. Under ch 110 SLA 1975, if a police officer discovers an ounce
or less of marijuana in the possession of a person who has been arrested in a
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public place for another offense or otherwise lav/fully taken into custody, then
that person would be subject to the civil penalty under AS 17.12.110(e).
Conversely, where a police officer lawfully discovers more than an ounce of
marijuana in the possession of a person in a public place who has been arrested
for another offense or otherwise lawfully taken into custody, then under the

act that person would remain the subject of a misdemeanor prosecution for
possession. However, if a police officer has not actually observed marijuana

in an individual's possession, but has probable cause to believe that an individual
possesses an ounce or less of marijuana on his person in a public place or that
marijuana is possessed in an automobile either by a passenger or beyond the
immediate reach of the operator, then a problem exists in terms of potential

action that may be taken by an officer inasmuch as possession under these
circumstances no longer constitutes a criminal offense. Consequently, a

police officer may not arrest [which lie presently cannot do for a misdemeanor

not committed in his presence] and may not conduct a search unless he has
independent justification to search. Furthermore, it will not be possible to
obtain a search warrant, die subject of which is an ounce or less of marijuana
possessed or controlled in other than a public place which gives rise to a

civil penalty because AS 12.35.020 restricts the issuance ol search warrants

to essentially the recovery of evidence of ncrime. On the other hand, when

a police officer has not actually observed marijuana in an individual's possession,
but has probable cause to believe that an individual possesses more than an ounce
of marijuana on his person in a public place, then under the act the officer

would proceed us he always has under existing law. The same, of course,

holds true with respect to possession of marijuana for purpose of sale under

ony circumstances, as has been previously noted.

One final point should be noted with respect to ch. 110 SLA 1975. The
letter of legislative intent accompanying FCCS HCS SSSB 350 specifically
defines an "ounce" for purposes of the amendments to AS 17.12.110 as follows:

" To avoid possible confusion, the conferees
; believe that one ounce should be considered
«*1 30 grams for the purpose of prosecutions under
this Act. o> > —*W ;
1 * }'

/\ 1 1
Il. Ravin v. State, P.2d , Opinion No. 115G (Alaska 1975)

R »

l 1

On its face, the case of Ravin v . State, supra, applies to a very limited
set of circumstances. Construed as narrowly as possible in its potential
application, Kavin stands for the proposition that:

. . . [cjitizens of the State of Alaska have a
basic right to privacy in their homes under
Alaska's constitution. This right to privacy

would encompass the possession and ingestion
of substances such as marijuana in a purely
personal, non-commercial context in the home
unless the .state can meet its substantial burden
and show that proscription of possession of
marijuana in the home is supportable by
achievement uf a legitimate state interest.
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Ravin v. State, supra nt 21. The court was careful to explain that its

analysis focused not on any right to possess or use marijuana per se

but rather, on the right to privacy found within Article I, Section 22

of the Alaska Constitution, particularly within the context of the home.

The standard which the court has adopted in conducting this analysis is twofold.

. . . [Wjhether the State has demonstrated sufficient
justification for the proliibition of possession of marijuana
in general in the interest of public welfare; and further
whether the State has met the greater burden of showing
a close and substantial relationship between the public
welfare and control of ingestion or possession of mari-
juana in the home for personal use.

Id. at 22.

After a lengthy analysis of the effects of marijuana use and the arguments
advanced by the State in support of a total prohibition, the court held as follows:

.Ths s we conclude that no adequate justification
for the states' intrusion into the citizen's right to
privacy by its prohibition of possession of marijuana
by an adult for personal consumption in the home has
been shown. The privacy of the individual's home
cannot be broached absent a persuasive showing of
a close and substantial relationship of the intrusion
ton legitimate governmental interest. Hire, more
scientific do .bta wiLl not suffice. The state must
demonstrate a need based on proof that the public
health or welfare will in fact suffer if the controls
are not applied.

Id. at *10. This grant of a right to privacy even in the home is not absolute, however.
The majority opinion in Ravin carefully places two "important™ restriction:;upon it:
first, the right to privacy remains absolute so long as it is a purely private, non-
commercial expression of an Alaska citizen's individuality; second, the right to
privacy "must yield when it interferes in a serious manner with the health, safety,
rights and privileges of others or with the public welfare.” hL at 21. The

following language in this regard is, 1think, instructive:

No one has an absolute right to do things in the
privacy of his own home which will affect him-

self oi others adversely. Indeed, one aspect

of n private matter is that it ir; private, that is,

that it does not adversely affect persons beyond
the actor, and hence is none of their business.



