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Newhalen CSC Chairman
Box U 6
Iliamna, Alaska 99606
Ms. Thelma Buckholdt
Chairman- Health, Education, Social Services
Alaska State Legislature
Pouch V Room 112
Capital Building
Juned.U, Alaska 9981 1

Dear Ms. Buckholdt,

I would like to impress upon you, the importance of the passage
of House Bill % 419.

At this time, Newhalen School i1s i1nadequately operating
with the number of students enrolled. There are not enough
classrooms, no library, i1nadequate gym, less than one half the
size of a regular gym, shop too small to operate power tools
already on hand and the kitchen * for this number of students 1is
entirely too small.

Ms. Buckholdt, we are not just saying this to try to get
something that we don"t, really need. The things I1"ve mentioned
are.real ad. urgently needed. House Bill # 419 would really
make an 1mprovement on the quality of education that our children
could get. Just having MORE SPACE for a Science Lab, Library
and Special Ed. fTacilities would really be a big help.

Presently, we"re threatened with a law suit, because one
Special Ed. Student doesn®"t have adequate space iIn which to be
instructed. House Bill U 419 would help -eliminate this problem.

So Ms. Buckholdt, 1 strongly and sincerely ask your help.
Please help us with our problem. 1 am also calling on Rep. Nels
Anderson and Gov, Jay Hammond for their support on this request.

I know this letter i1s brief, but 1°m sure you"re busy and
this 1s why 1"ve come right to the point.



Please feel free to call me at any t me. | also invite you
to come to Newhalen and see for yourself the condition of our
school. Our school needs help and H.E. would give us alot of

help.
Thanks so much for your time and consideration Ms. Buckholdt

and we"ll look forward to hearing from you socn.
LG

I{pwhalen CSC Chairman
Box # 6

Ilianmna, Alaska 99606



April 17 1379

Ms. Thelma Buckholdt, Chairperson
Health, Education and Social Services
Alaska State LegisJature

Pouch V

Rcom 112 Capitol Building

Juneau, Alaska 99811

Dear Ms. Buckholdt

Due to the fact that the Newhalen/lliamna Commui itties are growing quite rapidly
at the present time we wish to express our complete support of House Bill 419.
The additional financial support is a realistic need for the Newhalen/lliamna
High School.

We would certainly hope that the children in the bush are considered
important enough to get this House Bil: -.19 and Senate Bill 199 approved,
monies would be well spent fcr a worthwhile cause.

Your support for HB 419 and SB 199 would be greatly appreciated

Thank you for your consideration in this matter

Roy F. and Katherine S. Erhart
Box 14

Iliamna, Alaska 99606
671-1234
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March 9, 197

The Honorable Thelma Buchholdt
Alaska State House of Representatives
Pouch V

State Capitol Building

Juneau, AK 99811

Dear Ms. Buchholdt:

The Bristol Bay Native Corporation supports Dillinghc.m"s
efforts in getting a new elementary school building and remodeling
of the high school. These facilities are badly needed in light
of the present run-down conditions.

We urge that you make every effort to resolve these con-
ditions.

Should you have any questions of me, please don"t hesitate
to contact me at 842-5261 in Dillingham.

Best regards,

X/-

Harold H. Samuelsen
President

cc: Mr. Oba
Gov. Hammond
Mr. Gardiner
Sen. Tillion
Sen. Sackett



REPRESENTATIVE
NELS A. ANDERSON. JR
BOX 214
DILLINGHAM. ALASKA 99576
HOME PHONE S42-5302

WHILE IN JUNEAU
POUCH V
JUNEAU. ALASKA 99B1l
PHONE 465-3738 OR 3739
HOME PHONE 789-7e97

~CoitsE of Jtaprrscnfaitiics

March 12, 197S

MEMORANDUM

TO: HOUSE HESS

FROM: Represeat™t™-Nels A. Anderson, Jr..
SUBJECT: Village School Concern

Enclosed are copies of letters 1°ve received
from the Illiamna-Newhaler communities on their
concerns TfTor their school.



Community School Committee
Newhalen, Alaska 99606

Representative Nels A. Anderson, Jr.
Alaska State Legislature

Pouch V

Juneau, Alaska 99311

Dear Nels,

We, the people of the Iliamna-Nev/halen Communities, are writing to
you expressing concern for our school.

We have alloted to us, from our school district, $930,000.00 for a
new addition. After Architectual fees, soil samples and the many other
expenses that come off the top, we will be working with approximately
$730,000.00 for our new school. This would not permit us to have a re-
gulation sized gym and this iIs one thing that we desperately need.

Many sporting events composed of all the schools In our district are
held here i1n Newhalen and there just isn"t enough room. We also need
more classroom space than what they"re trying to give us, as many good
courses can"t be offered due to lack of space. This would not even be
enough space so that we could havw a Library.

The concern is justified Mr. Anderson. Why build a building that you
know 1s too small co begin with. Nondalton was given a to 3 Million
Dollar school this past year and next year Newhalen will have more
students enrolled than Nondalton. There are at leaut six new families

moving into our immediate area this summer, and mws;t of them have school
age children.

Nels, there must be a way that you could help us obtain more funding
for a bigger school. We have seen the eoucational bills that you“ve
run through the Legislature, and you®ve really done an excellent job.

Nels, thanks for your time and concern while reviewing this letter,
and 1 hope that there i1s some way that you can find to help our school
out. Please feel free to visit our villages when ycu have the time.

Thanks again “or your concern

I Remain,

John Arirnv



Iliamna, Alaska 99606
February 28, 1979

Representative Nels A. gnderson.. Jr.
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Mr. Anderson:

We, the Village Council of Iliamna, are asking for your support
to acquire more funds for a school project iIn our area. Ve have
been 1nformed by our school district that we have available 8930,000
for a gymnasium. After architectual fees arc subtracted, we will
have approximately 8700,000. The square foot will cost about 8175,

giving us a gym three-quarter of the normal size.

Since our school has grown so fast (doubled in five years) and
to all indications, will continue to grow as fast, we fe;1 if we
are going to .lave a gym built, i1t should be built to the proper

size now.

As you know, village life can be pretty hard on our young people.
With no other facilities to go to in the evenings and on week-ends for
recreation, they have nothing but leisure time on their hands. This,
many times,gives them more opportunities to get into drugs, alcohol,
or other undesirable behavioral problems. Therefore, we strongly
feel that a gym i1s not only a necessity during school, but after

school as well.



Nondalton is a good example. The gym is used every night.
The older people love going down just to sit and watch the younger

people play ball.

There 1s so much we need here. A larger kitchen, a library,
and more classrooms. We invite you to come and look over our school
complex! You will see for yourself the future needs of this

area.

Thank you for your good representation- We have looked over
carefully all the bills you have sponsored, and feel confident you
will be our greatest asset iIn acquiring the matcning or supplemental

funding that will be needed.

We are hoping to hear from yor.

Sincerely

Iltamna Village Council

Fre si celice"
Vice-President---- Elia Anelon

Secretaryh j-tl the 1 Adcox



March
Box 8
Iliamna,Ak 99606

Representative Nels A. Anderson
Alaska State Legislature

Pouch, State Capitol

Juneau, Alaska 99811

Dear Mr.Anderson:

I am writing you to express a concern | have about the
Newhalen,lliamna new high school. It is my understanting that
approximately $1,300,000 was allocated for this project. It
seems that the Lake & Peninsula School District has taken some
of this money to use at a different site. Leaving us here in
Newhalen,lliamna with $930,000. This amount will not meet our
present and future needs.

To my knowledge the Lake and Peninsula District has not
made a needs assessment for our communities. The Community
School Committee has t~ied in every way to let theSchool Dis-
trict know what the p-ads are but the District dosen*tseem to
want to listen. The Superintendent was present during one meet-
ing with the project director and the community.

Last year the School District put in a new 16* x 20* shop
to serve 18 high school students and the district knew before
they built i1t that it wouldn*t meet the studerts needs. At the
same time they also put in a Multi-Purpose room for the total
school which also didn*t meet the needs of the students. These
two projects cost approximately $95,000.

Now they are trying to cut the budget for thenew high
school and put in something that won*t meet the needs of the
students. | have always felt that the objective of the School
District is to provide students with an education and facil-
ities to accommodate a curriculum that will prepare our young
people for later life.



It is my sincere hope that you can help us here in Newhalen,
Iliamna recover the total money that was appropriated for the
High School or help us locate additional money from another
source so we can build a facility to meet the needs of the

students rather than trying to piece mistakes together which
never will meet their needs.

I an a member of the Newhalen,lliamna Community School Comm-
ittee and also a concerned parent. Any and all help you can
give us will be appreciated. Thank you.

Sincerely,

P.C.
F.C. Avril
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM . nuary 30, 1980

SUBJECT: Analysis of certain school collective
bargaining cases.

TO: Representative The IT « Buchholdt
Chairman, House HESS Committee

FROM: BiJdly G. Berrier
Director

Division of Legal Services

You have requested an analysis of Kenai Peninsula Borough v.
Kenai Peninsula Ed, 572 P.2d 416 (Alaska 1977) and Kenai
~Peninsula Borough Sch. Dist. Etc, 590 P.2d 437 (Alaska 1979).

I am enclosing an analysis of the 1977 case from the Report
of Examinations of Court Decisions, 1978 prepared by the
Legislative Affairs Agency.

As an addod note on the case, the Court expressed some
dissatisfaction with AS 14.20.550 and AS 14.20.610 saying:

"An examination of the other specific items listed above
yields equally indefinite answers. We are confronted,
then, with a situation In which the legislature has not
spoken with clarity and concerning which we possess no
expertise. We can cnly conclude that salaries, fringe
benefits, the number of hours worked, and the amount of
leave time are negotiable. In view of the concerns
expressed on pages 419: 420 supra, we conclude that the
other specific items listed on page 422 are, under the
existing statutory language, non-negotiable.

"It would be helpful if the legislature, through future
enactments, provided more specific guidance on a number

of the i1tems which the unions seek to negotiate. Lacking
that guidance, however, we cannot confidently say that

the legislature intended any of these i1tems to be bargain-
able. We cannot, therefore, read the statutes expansively
as to the scope of what iIs negotiable.”



Representative Thelma Buchholdt
Page 2
January 30, 1980

The 1979 case involved the labor relations policy adopted by
the Kenair Peninsula Borough School Board which included a
provision that the District would not negotiate (1) with any
individual who was not an employee of the School District
nor (2 with an employee organization affiliated with any
state or national Hlabor union.

Two questions were involved. The first question was whether
the restriction violated the rights of the employees under
the first umendment to the United States Constitution.

The Court held that these restrictions on affiliation and
choice of bargaining representative we.*e unconstitutional.
After examination of the facts and case law, the court stated:

V.s we read these decisions they posit a constitutional
framcworl in which employees are free to organize and
select an advocate, and from that guarantee of collective
strength then lobby their various legislatures for par-
ticular rights i1n the employer/employee relationship.

See, e.g., Atkins v. Charlotte, 296 F.Supp. 1068, 1077
(W.D.N.C, 1968). The virtue of that view is its consistent
emphasis on freedom of action, and iIts antagonism to
coercion. And within that perspective i1t does not follow
at nil, that once bargaining rights are successfully
secured, as In the instant case, the constitutional

rights disappear.

"We nffirm the superior court"s judgment that the School
District"s policy restrictions on affiliation and choice
of bargaining representative are violative of first
amendment freedoms guaranteed to the non-certificatea
school employees."

The second question was whether these portions of the policy
were severable, that iIs whether the remaining parts are so
independent that i1t may be presumed that the district would
have enacted the valid parts without regard to the invalid
parts. The majority found the provision severable iIn context.
Justice Rabinowitz dissented from this part of the decision
finding the provisions 'a paramount part of the structure
upon which tlic Board®"s labor policy rested."

Copies of the decisions are enclosed.
BGB: jdn

Enclosures
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KENAI PENINSULA BOROUGH
SCHOOL DISTRICT, Apr ‘llant,

V.

KENAI PENINSULA BOROUGH
SCHOOL DISTRICT CLASSIFIED AS-
SOCIATION, Appellee.

No. 3800.
Supreme Court of Alaska.

Feb. 16, 1979.

An association recognized by a school
district as the employee bargaining agent
brought suit to compel the district to re-
sume negotiations. The State of A'aska
Superior Court, Third Judicial District, Pe-
ter J. Kalamaridcs, J., granted summary
judgment to the association, finding restric-
tive provisions on the school board’s labor
policy unconstitutional but severable. The
school district appealed. The Supreme
Court, Matthews, J., held that: (1) the
school district’s .asserted interest in needing
to exercise prospective control over vigor
with which its nonccrtificated employees
would be represented at the bargaining ta-
ble was not n paramount interest which
would override the fundamental right of
employees to freely choose their representa-
tive, and the district's policy restrictions on
aff liation and choice of bargaining repre-
sentative were violative of the Fifth
Amendment freedoms guaranteed to such
employees, and (2) the unconstitutional re-
strictions were severable, leaving remainder
of the policy intact and enforceable.

Affirmed.

Rabinowitz, J., dissented in part and
filed opinion.

1. Constitutional Law «=>91

Right of employees to self-organization
and to select representatives of their own
choosing without restraint or coercion by
emp’ >yer emanates from protections afford-
ed by First Amendment. AS 23.40.250(5);
National Lalwr Relations Act, § 2(2) as
amended 29 U.S.C.A. § 152(2); U.S.C.A.
Const. Amend. 1.

2. Labor Relations *=8G, 88

Right to affiliate with union of one’s
choice i right of public employee as well as
private employee. AS 23.40.070, 23.40.-
250(5); National Labor Relations Act, § 2(2)
as amended 29 U.S.C.A. § 152(2); U.S.C.A.
Const. Amend. 1

3. Labor Relations «=88

' Public employees are free to join na-
tional as well as local unions, and such
freedom has been covered by state Public
Employment Relations Act AS 23.40.070,
23.40.250(5); National Labor Relations Act,
§ 2(2) as amended 29 U.S.C.A. § 152(2);
U.S.C.A.Const. Amend. 1.

4. Labor Relations c¢=86

Employee’s freedom in affiliation and
his right to freely choose his or her repre-
sentative at bargaining Cable arc insepara-
ble under National Labor Relations Act
AS 23.40.250(5); National Labor Relations
Act, § 2(2) as amended 29 U.S.C.A. § 152(2).

5. Constitutional Law «=>91
Labor Relations 0=>88

Right of school district’s nnnccrtificat-
ed employees to select representatives of
their own choosing for collective bargain-
ing, whether from local or national organi-
zations, without restraint or coercion by the
employer was grounded firmly in First
Amendment. AS 23.40.070, 23.40.250(5);
National Labor Relations Act, 8§ 2(2) ns
amended 29 U.S.C.A. § 152(2); U.S.C.A.
Const. Amend. 1

6. Constitutional Law «=>82(1)

Government may not confer statutory
right or benefit nnd withdraw it when ben-
eficiary exercises constitutional prerogative,
nor may government confer right nnd con-
dition it unconstitutionally in same breath.
U.S.C.A.Const. Amend, i.

7. Constitutional Law 0=»82(ll)

Government may not require individual
to relinquish rights guaranteed him by First
Amendment as condition of public employ-
ment. AS 23.40.070, 23.40.250(5); National
Labor Relations Act, § 2(2) as amended 29

»l
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U.S.C.A. § 152(2); U.S.C.A.Const. Amend.
1

8. Labor Relations <£=177

Test of constitutionality of school dis-
trict's labor policy's restrictions was not ra-
tional relationship test, but, rather, to over-
ride presumpt. JFirst Amendment right, it
was necessary that school district’s interest
be paramount interest of vital importance,
and burden was on school district to show
existence of such paramount interest. AS
23.40.070, 23.40.250(5); National Labor Re-
lations Act, § 2(2) as amended 29 U.S.C.A,
§ 152(2); U.S.C.A.Const. Amend. 1.

9. Constitutional Law <3=275(5)

Labor Relations «=88

School district's asserted interest in
needing to exercise prospective control over
vigor with which its nonccrtificatcd em-
ployees would be represented at bargaining
tabic was not paramount interest which
would override fundamental right of em-
ployees to freely choose their representa-
tive, and district's policy restrictions on af-
filiation and choice of bargaining represent-
ative were violative of First Amendment
freedoms guaranteed to such employees.
AS 23.40.070, 23.40.250(5); National Lalwr
Relations Act, § 2(2) as amended 29 U.S.
C.A. § 152(2); U.S.C.A.Const. Amend. 1

-10. Labor Relations <8=364

In determining severability of school
district’s labor policy, portions of which had
been found unconstitutional, it was neces-
sary first to determine whether constitu-
tional portions, standing alone, could be giv-
en legal effect, and secondly to identify
primary purpose and determine whether
such purpose could be achieved with invalid
provisions stricken. AS 23.40.250(5).

I, The recognition paragraph of the policy
reads:
The Kenai Peninsula Borough School District
will recognize, for the purpose of discussing
and negotiating mutually satisfactory agree-
ments on specified mutters pertaining to thrir
employment, the Kenai Peninsi lorough
School District classified empl . group
which on a certain date has. a, .xina tide
members, a majority of the total classified
staff employed by the district on that date

590 PACIFIC REPORTER, 2d SERIES

11. Labor Relations *=>364

Unconstitutional restrictions in school
district’s labor policy were severable, leav-
ing remainder of policy intact and enforce-
able. AS 23.40.250(5).

Stephen C. Hillard, Allen McGrath, and
Chris J. Rigos, of Graham & James, Anchor-
age, for appellant.

William Jcrmain, of Jcrmain, Dunnagan
& Owens, Anchorage, for appellee.

OPINION

Before BOOCHEVER, C. J., and RABI-
NOW1TZ, CONNOR, BURKE and MAT-
THEWS, JJ.

MATTHEWS, Justice.

On February 17,1975, the Kenai Peninsu-
la Borough School Board adopted a compre-
hensive labor relations policy by which it
bound itself to recognize and bargain collec-
tively with an organization to be formed by
a majority oi the non-cerlificated school
employees of the District, e. g., secretarial,
custodial, and cafeteria personnel. The pol-
icy stipulated that the District would not
negotiate (1) with any individual who was
not an employee of the School District, nor
(2) with an employee organization affiliated
with any state or national labor union.1

The appellee Association was duly organ-
ized and subsequently recognized by the
District on February 21, 1977, as the em-
ployee bargaining agent. One month later,
after negotiations had not progressed to its
satisfaction, in part Lecause the School Dis-
trict would not permit an employee consult-
ant into the negotiating room, the Associa-
tion affiliated with the Kenai Peninsula

and which files a cortiricd list of such mem-
bers with the Supe:intendent of Schools.
The Kenai Peninsula Borough School District
will negotiate only with employees of the
district. The Board will not recognize for the
purpose of negotiations, any union or associ-
ation which is not made up’exclusively of
Kenai Peninsula Borough School District em-
ployees nor will the Board negotiate with a
local association uffiliated with a stale or
national union.

wp i
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Federation of Teachers, itself an affiliate of
the American Federation of Teachers. The
District then refused to negotiate further,
demanding that the Association disaffiliate
from the Kcnai Peninsula Federation. The
Association brought suit, seeking to compel
the D itrir >0 resume negotiations.

On September 19, 1977, Judge Peter J.
Kalamarides granted summary judgment to
the Association, finding the aforementioned
restrictive provisions both unconstitutional
and severable from the rest, of the labor
policy, and ordered the District to resume
negotiations. The School District appeals
from \y th judgments. We affirm.

It is conceded for purposes of this litiga-
tion that the right of the non-certificated
school employees to compel their employer
to bargain collectively arises solely out of
the labor relations policy enacted by the
District. These employees arc not among
those within ilic ambit of the National La-
bor Relations Act, 29 U.S.C. § 152(2) (1970),
or the Alaska Public Employment Relations
Act, AS 23.40.250(5), and the Association, in
the face of much contrary authority, does
not seek to establish such a right in the
federal constitution. See, e. g., University
of New Hampshire Chap. of Am. Ass'n. of
Univ. Profs, v. Hasclton, 397 F.Supp. 107,
109 (D.N.11.1975); Atkins v. Charlotte, 296
F.Supp. 1068, 1077 (W.D.N.C.19G9).

The first question that confronts us then,
is whether the School District can grant
non-certificated employees the right to bar-
gain collectively and simultaneously decree
whom the employees may send to the bar-
gaining table as their representative, and
with whom they may affiliate to effectuate
llteir right under the labor policy. We hold
that the first amendment prohibits such
restrictions.

11] Forty-two years ago, the Supreme
Court asserted that:

(In] safeguarding] the right of employ-
ees to self-organization and to select rep-
resentatives of their own choosing for
collective bargaining or other mutual pro-

tection without restraint or coercion by
their cmployei. [the National
Labor Relations Act goes no further than
to safeguard] a fundamental right.
Hence the prohibition by Congress of in-
terference with the selection of repre-
sentatives for the purpose of negotiation
and conference between employers and
employees, ‘instead of being an invasion
of the constitutional right of either, was
based on the recognition of the rights of
both.’

NLRB v. Jones & Laughlin Steel Corp., 301
U.S. 1, 33-4, 57 S.Ct. 615, 622-623, 81 L.Ed.
893, 909-10 (1937) (citations omitted). The
associational right so identified emanates
from the protections afforded by the first
amendment. See Brotherhood of Hailroad
Trainmen v. Virginia, 377 US. 1, 5, 81 S.Ct.
1113, 1116, 12 L.Ed.2d 89, 93 (1964).

[2,3] It can no longer be disputed that
the right to affiliate with the union of one’s
choice is the right of the public employee as
well as the private employee. Lon'ine v.
VanCleave, 483 F.2d 966, 967 (10th Cir.
1973); Orr v. Thorpe, 427 F.2d 1129, 1131
(5th Cir. 1970); American Federation of
State, County, & Munic. Employees .
Woodward, 406 F.2d 137, 139 (8th Cir.
1969); McLaughlin v. Tilendis, 398 F.2d 287,
2S8 (7th Cir. 1968); O'Brien v. Leidingcr,
452 F.Supp. 720 (E.U.Va.ID78). Sec Thom-
as v. Younglove, 545 F.2d 1171, 1172 (9th
Cir. 1976); Ledge 1S5S, Amcriain Federa-
tion of Gov't. Employees v. Paine, 141 U.S.
App.D.C. 152, 161, 436 F.2d 882, 894 n.72
(1970). It is implicit in the cases just cited,
that public employees arc free to join a
national as well as a local union, for in each
case the petitioning employees had, in one
manner or another, in fact affiliated with a
national organization. Accord, Atkins w.
Charlotte, 296 F.Supp. 1068 (W.D.N.C.1968).
We have recognized that same freedom lor
employees covered by the Alash « Public
Employment Relations Act, AS 23.40.070.
State v. Petersburg, 538 I1\2d 263, 267 (Alas-
ka 1975).

[1,5] We can find no sound basis for
distinguishing an employee's freedom in af-
filiation from the right to freely choose his
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or her representative at Inc bargaining ta-
ble. The two are inseparable under the
National Labor Relations Act, see General
Electric Co. v. NLRB, 412 F.2d 512, 517 (2d
Cir. J9G9), in the Supreme Court’s identifi-
cation of fundamental rights in NLRB w.
Jones, supra, and would seem to be similar-
ly inseparable in fact. A powerful incen-
tive in affiliating with a national union is
the e tive advocacy thereby secured.
Governmental interference with a lancr or-
ganization’s ability to effectively assert its
members’ legal rights has been held to be
an unconstitutional impairment of nssocia-
tional freedoms. United Mine Workers v.
Illinois State Bar Ass'n., 389 U.S. 217, 221-
222, 88 S.Ct. 353, 355-35G, 19 L.Ed.2d 426,
430-1 (19G7); Brotherhood of Railroad
Trainmen, 377 U.S. at 6, 84 S.Ct. 1113, 12
L.Ed.2d at 93. We thus find the conclusion
inescapable that the right of the District's
non-ccrtificated employees to "select repre-
sentatives of their own choosing for collec-
tive bargaining," be they from local or na-
tional organizations, "without restraint or
coercion by their employer," is grounded
firmly in the first amendment. NLRB w.
Jones, supra.

[6,7] The School District docs not dis-
pute this conclusion. Instead it argues that
tha employees represented by the Associa-
tion are still quite free to join the Kenai
Federation. All they cannot do is both
affiliate and retain the "privilege" to bar-
gain collectively.

Essentially the District is reiterating
Holmes observation that "(t]hc petitioner
-may have a constitutional right to talk poli-
tics, but he bus no constitutional right to be
a policeman." McAuliffc v. Mayor of New
Bedford, 155 Mass. 21G, 29 N.E. 517 (1892).
In the fir mendment area the distinction
between rignt and benefit has long been
/dead. A government may not confer a
«atatutory right or benefit and withdraw it
Jwhen the beneficiary exercises a constitu-
tional prerogative. Neither may it confer a
right and condition it unconstitutionally in
the snme breath. Numerous cases in the
past twenty-five years have made these
pro]K>sitions irrebuttable. See, c. g. Elrod
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v. Burns, 427 U.S. 347, 361, 96 S.Ct 2G73,
2683, 49 L.Ed.2d 547, 558 (1976), and the
cases cited therein. Accord, State v. Wylie,
516 P.2d 142, 146 (Alaska 1973). As the
Supreme Court recently stated in Abood v.
Detroit Board of Education, 431 U.S. 209,
234, 97 S.Ct. 1782, 1799, 52 L.Ed.2d 261, 283
(1977):

[A] government may not require an
individual to relinquish rights guaranteed
him by the Firs . Amendment as a condi-
tion of public employment.

[8] The District is thus left with the

task of persuading us that the interests
embodied in the labor policy's restrictions
outweigh the value of the associational
freedoms impinged. The School District
would have this court scrutinize its restric-
tive provisions only for a "rational relation-
ship" to the interests it asserts arc at stake
here. But a "rational connection . , .
will not suffice." Thomas v. Collins, 323
U.S. 516, 530, 65 S.Ct. 315, 322, 89 L.Ed. 430,
440 (1945). To override a presumptive f:-st
amendment right the School District's in-
terest must be "paramount, one of vital
importance." Elrod, 427 U.S. at 362, 96
S.Ct. at 2684, 49 L.Ed.2d at 559; ViW-
ward, 406 F.2d at 140; McLaughlin, 398
F.2d at 290. And even if the School Dis-
trict's "purpose be legitimate and substan-
tial, that purpose cannot be pursued by
means that broadly stifle fundamental per-
sonal liberties when the end can be more
narrowly achieved." Shcltor. v. Tucker, 364
U.S. 479, 488, 81 S.Ct. 247, 252, 5 L.Ed.2d
231, 237 (1960).

The burden is on the School District to
show the existence of such a paramount
interest. Sec Elrod, 427 U.S. at 3G2, 96
S.Ct. 2673, and the cases cited therein. In
its argument below the School District jus-
tified the non-affiliation provision by its
interest in avoiding negotiations "conducted
by outsiders." In this court it has added
others: avoiding the 'rigidity in demands,”
the escalation of "employee relations ten-
sions,” and the "test cases" mind-set al-
legedly characteristic of national unions.
Since "uniquely local interests" are in-
volved, the District desires "negotiations

Vi/



KENAI PENINSULA ROROUGII SCII. DIST,,
Che *5, Alaska, 5W P.2d«J7

[that] arc uniquely local in character.” Fi-
nally, it argues that as a public employer it
must be allowed to recognize that "[sjlrong
union d. nands may cither exceed the ca-
pacity i’ the democratically-controlled
budget pioccss or they may
overwhelm a management negotiator not
constrained by ordinary ‘profit’ motiva-

tions.”

[9] The essence of . .c District’s asserted
interest is that it needs to exercise prospec-
tive control over the vigor with which its
non-certificated employees will be repre-
sented at the bargaining table. We can see
in this no more than a bald assertion that
will lead to too much labor unrest if public
employees arc permitted to exercise their
first amendment rights. We rejected such
a contention with regard to public employ-
ccs covered by the Pubiic Employment Re-
lations Act. S'atc v. Petersburg, supra, and
we reject the contention here. To construe
the School District's interest here as so pai =
amount as to override the fundamental
right to freely choose one’s representatives,
would render the latter right illusory, for it
is difficult to imagine a context in which
public employees could then successfully as-
sert it.1

In contending that it should he permitted
to constrict the Association's ef' ‘ctivenes3
as it sees fit, the School Distrk points to
the many decisions finding that mublic em-
ployees cannot compel collective bargaining
without statutory authority, and to those
permitting restraints on the right to strike.
However, those cases which uphold the
aforementioned restraints take great pains
to distinguish the rights in issue here.

The right to strike, because of its more
serious impact upon the public interest, is
more vulnerable to regulation than the
right to organize and select representa-
tives for lawful purposes of collective
bargaining which this Court has charac-
terized as a ‘fundamental right' and
which, as the Court has pointed out, was

2- We note lhat the District tins Incorporated In
its labor policy other means ol dealing with the
problems it tears a strain: union will create,
means which do not impinge on associations!
freedoms. For example, the labor policy lor-

recognized as such in its decisions leng

before it was given protection by the

Labor Relations Act.
International Union Local 232 v. Wisconsin
Employment Relations Board, 336 U.S. 245,
259, 69 S.Ct. 516, 52 , 93 L.Ed. 651, 666
(1948) (citations omitted). Sec also United
Federation of Postal Clerks v. Blount, 325
F.Supp. 879, 883 (D.D.C.), aff'd mem., 404
U.S. 802, 92 S.Ct, 80, 30 L.Ed.2d 38 (1971).

As we read these decisions they pos>t a
constitutional framework in which employ-
ees arc free to organize and select an advo-
cate, and from that guarantee of collective
strength then lobby their various legisla-
tures for particular rights in the employ-
er/employee relationship. See, c. g., Atkins
v. Charlotte, 296 F.Supp. 1068, 107? (W.D.
» .0.1968). The virtue of that view is its
consistent emphasis on freedom of a:tion,
and its antagonism to coercion. And within
that perspective it does not follow at all,
“ at once bargaining rights are successfully
secured, as in the instant case, the constitu-
tional disa.ncar.

We affirm the superior court's judgment
that the School District's policy restrictions
on affiliation and choice of bargaining rep-
resentative nrc violative of first amend-
ment freedoms guaranteed to the non-certi-
ficatcd school employees.

[10] Having decided that portions of the

School District’s labor policy arc unconstitu-
tional, we must now decide whether these
may be severed, leaving the remainder of
the policy intact and enforceable.

In determining questions ,tf severability,
we make two inquiries. Lyndon Trans/wrt,
Inc. v. State, 532 I\2d 700 (Alaska ’'975).
First we must determine whether * on-
stilutional portions of the policy, su....iing
alone, can be given legal effect. Id. at 713.
The School District concedes that they can,
and no further discussion is necessary.

bids all forms of work stoppages, significantly
constricts the scope of mandatory bargntnhc
subjects, and stipulates that any agreement
reached by the negotiators v/Ill only be adviso-
ry to the school board.

S+
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Second, wc must identify the primary
purpose of the labor policy, and determine
whether this pur|>ose can be achieved with
the invalid provisions stricken. Id. at 714—
15. "The test is whether the
remaining parts are so independent and
complete that it may be presumed that the
[School District] would have enacted the
valid parts without regard to the invalid
part." Jefferson v. State, 527 P.2d 37, 41
(Alaska 1974). It is not dispositive that the
stricken portions constitute a fragment of a
paragraph. Lyndon Transport, supra;
Soeidcl v. State, 4G0 P.2d 77 (Alaska 1969).

[11]

of the labor policy is stated in its preamble:
[T]he Board wishes to maintain its long
tradition of fair play with its employees
by enacting a policy which will set the
stage for harmonious and cooperative re-
lations between the Board and its classi-
fied employees and to protect .he public
by assuring orderly and uninterrupted op-
erations of the di strict.

After strik!'E only the unconstitutional
restrictions of the policy, the superior court
concluded that the purpose articulated in
the preamble could still be fulfilled. We
concur.

The policy adoplcd by the school board
contains more than just the language au-
thorizing collective bargaining and limiting
affiliation rights. The recognition para-
graph states that the association may not
limit membership on the basis of race, reli-
gion, creed, sex, or marital status. It rro-
hibits making membership in the associa-
tion or payment of dues a condition of
employment. It prohibits strikes or slow-
downs by association members nnd requires
that the association assist in preventing
these where possible. Beyond the recogni-
tion section, other sections of the labor poli-
cy lay down the conditions an association
must meet before it will be deemed by the
school lioard to have been authorized by the
school employees to represent them. The
section titled “Scope of Bargaining"” nar-
rowly limits whot the association can dis-
cuss in negotiations, and prohibits negotia-
tions on "inherent managerial policy",
which includes but is not limited to

We find that the primary purpose
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the functions and programs of liic Board,
standards of services, the district budget,
utilization of technology, the organize
tional structure of the schools and the
selection and direction of personnel, in-
cluding work hours, assignments, trans-
fers, job descriptions, promotions based
on merit with seniority a secondary fac-
tor, the determination of other hiring and
dismissal or demotion procedures.

Other sections of the policy cover, among
other things, what will happen if the parties
cannot agree in negotiations, disputes pro-
cedures, and the duration of any labor
agreement. All of these provisions of the
labor policy apply regardless of whether the
association is affiliated with a non-local or-
ganization or not.

Given the detailed nature of the labor
relations policy when read is a whole, we
conclude that the superior court properly
found that the non-affiliation clause is sev-
erable. The primary purpose of the policy
is clearly slated in the preamble. There the
school board said that it wished to preserve
“harmonious relations" with its classified
employees and assure smooth operation of
the school district. Although the non-affili-
ation clause may be considered an impor-
tant part of the structure the board created
to achieve these goals, deleting the clause
will leave virtually all of the labor policy
intact. Since the school board obviously
considered collective bargaining important
to the maintaining of good relations with
its classified employees, we cannot assume
that it would not have enacted the constitu-
tional portions, had it known that two re-
strictions would be found unconstitutional.

AFFIRMED.

RABINOWITZ,
part.

Justice, dissenting in

I am in agreement with the court's hold-
ing that those portions of the School Dis-
trict’s labor policy which place restrictions
on affiliation and choice of bargaining rep-
resentative are violative of the first amend-
ment rights of non-certificaled school cm-
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ployccs My disagreement with the court's
opinion centers on the majority’s conclusion
that t';e non-affiliation clause is severable.

In discussing presumptions of separability
and inseparability in Lyndon Transport,
Inc. v. State, 532 P.2d 700, 711-12 (Alaska
1975), we quoted, with approval from Car-
ter v. Carter Coal Co., 298 U.S. 238, 312, 56
S.Ct. 855, 873, 80 L.Ed. UGO, 1189 (1936),
where the Supreme Court said in part:

Under the statutory rule, the presump-
tion must be overcome by considerations
which establish ‘the clear probability that
the invalid part being eliminated the leg-
islature would not have been satisfied
with what remains.’

In my view, non-affiliation is a paramount
part of the structure upon which the
Board's labor policy rested. Before the rc-

I. Inshort, | have concluded that the burden of
proof adopted in Lyndcn Transport, Inc. v.
State, 532 P.2d 700, 711-12 (Alaska 1975), as
applied in the instant case, leads to the result
that the non-affiliation clause was not severa-
ble. In reaching this conclusion, | assume ar-

mainder of the policy had any applicability,
the employees’ organization had to meet the
recognition requirement. | think it appar-
ent that the non-affiliation clause was in-
tended as a mandatory requirement for it
embodies one of the two explicit require-
ments found in the recognition paragraph--
the other being proof of majority represen-
tation. Thus, | conclude that it cannot be
fairly said that the Board vi-wed the non-
affiliation requirement as severable, "inde-
pendent,” or "non-essential." 1

(o “MMMBIESFSliy

guendo that there is a statutory presumption of
severability with regard tc the Hoard's labor
policy, but find that the record establishes the
“clear probability” that the Board "would not
have been satisfied" with the labor policy with-
out the non-affiliation clause.



s L J

. -f/:v -.:( ! eceen . . 1
MOV W, wERs LU
&7 W - % ) -

K r/«(»*' i <SYr't*0 ' j

n  *(= e kail™* X
il
" T«
\b. 1i"T . I:?
. . Ge
VvV >'v
w4, t1\
(I
N | U
}

\Ne ' . «UO> =

it »ore * e kN
k4
SAVARI® ‘A
£ *'lL-X

&=*tr

oA

i .. ‘e Kj et ¥R 3%
QIR O 1R

w - eV . memmy»)mV £ >

V> m>e emV - V. % - 1

[R): C AN S VA
% T -
-V r -

J\ -v i». 'A't/ . iy
folir W Tkvj'
- 5 . - v.c,
T i3y e sichSmw

J-mal yesSsKEyvr T
So] I\ " m o5 4"/

&

75—
ar'.'T'C'V.V
- - ® AN -
T 21 "Nem ¢ ol

R

1

us-=>- LIV HAT -Vu.>/w2-:

416 Alaska
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SCHOOL DISTRICT and Kcnai Penin-
sula Borough, Appellants,
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KENAI PENINSULA EDUCATION
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ANCHORAGE BOROUGH EDUCATION
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V.

GREATER ANCHORAGE AREA BOR-
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SCHOOL DISTRICT, Appellee.

MATANUSICA-SUSITNA SCHOOL
DISIRICT, Appellant,

V.

MATANUSKA-SUSITNA EDUCATION
ASSOCIATION, Appellee.

Nos. 2470, 2492 and 2563.
Supreme Court of Alaska.

Dec. 9, 1977.

in two separate actions, teachers’ asso-
ciations sued school district and boroughs to
compel collective bargaining in good faith.
In third action, school board sought declara-
tory judgment that certain issues were not
bargainable. Appeals were taken Lorn
judgments of the Supreme Court, Third Ju-
dicial District, Kcnai and Anchorage Dis-
trict, James A. Hanson, Victor D. Carlson
and C. J. Occhipinti, JJ., ruling in favor of
school boards in one action, in favor of
teachers' union in another, and in third
action, in favor of board on some issues and
union on others. The Supreme Court, Con-
nor, J., held that- (1) salaries, fringe bene-
fits, numb r of hours worked and amount
of leave time arc negotiable and (2) relief
front nonprofessional chores, elementary
plnnning time, paraprofcssioual tutors,
teacher specialists, teacher’'s aides, class
size, pupil-lcacher ratio, teacher ombuds-
man, teacher evaluation of administrators,
school calendar, election of instructional
materials, use of secondary department

=
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heads, secondary teacher preparation and
planning time and teacher representation
on school Irnard advisory committees arc
nonnegotiablc.

Affirmed in part, reversed in part-

1. Labor Relations ¢=178

Questions concerning public school
teachers' salaries, number of hours to be;
worked and amount of leave time are all s»0
closely connected with economic well-being?
of individual teacher that they are negotia-*
ble and subject to collective bargaining urlv*
der statutes governing negotiation wit)#1
certificated employees and legal responsibil-
ities of school board. AS 14.20.550, 14.20,%*
610.

2. Labor Relations c=»I78

Following specific items pertaining Eo
public school teachers are, under existing
statutory language, nonnegotiablc: relief
from nonprofcssional chores; elementary
planning time; paraprofessional tutors;
teacher specialists; teacher’s aides; class
size; pupil-lcacher ratio; teacher ombuds-
man; teacher evaluation of administrators;
school calendar; selection of instructional
materials; use of secondary department
heads; secondary teacher preparation and
planning time, and teacher representation
on school board advisory committees. AS
11.20.550, 14.20.610.

3. Labor Relations <5=179

As to matters which affect educational
policy and are therefore not negotiable,
there is implicit in statutes governing nego-
tiation with certificated emph fees and le-
gal responsih'litics of school board intention
that school ooards meet and confer with
union and it is desirable that boards con-
sider teacher proi>osals on such questions.
AS 14.20.500, 14.20.610.

4. Statutes ¢=»21G
Even if it were placed in evidence re-
liance upon privately expressed opinion da

- - =«tr
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letter of a former legislator in construing
statutes governing negotiation with certifi-
cated employees and legal responsibilities of
school board would be impermissible, and
therefore resort to letter as means of legal
interpretation was therefore error in action
in which collective bargaining requirements
for public school teachers was in issue. AS
14.20.550, 14.20.610.

Allen McGrath and John R. Snodgrass,
Jr., of Graham & James, Anchorage, for
School Districts.

John it. Strachan, Anchorage, for Educa-
tion Associations.

Before BOOCHEVER, Chief Justice, and
RAB1INOWITZ, CONNOR, ERWIN and
BURKE, Justices.

CONNOR, Justice.

These cares present important questions
of labor law and constitutional law concern-
ing the collective bargaining requirements
for teachers in the public schools. Two of
these cases arc before us because the teach-
ers’ associations (the unions) have sued
school districts and boroughs (the school
boards) tc compel collective bargaining in
good faith under AS 14.20.550. In the
third, a schoo’ board seeks a declaratory
judgment that certain issues are not bar-
gainnble. "he school boards, while not dis-
puting tl.c unions' right to collective bar-
gaining on a number of employment-related
issues, contend that they should not be
forced to bargain collectively on various
items which they regard ns affecting educa-
tional policy. Educational policy, the school
boards contend, must be determined only by
the public through the legislature and, by
delegation, through the school boards. We

1. Anchornpe Horouph Ed. Ass'n v. CAAB. An-

chorapc Horouph Schorl Dist.,, No. 2492 there-

inafter Anchorage).

2. Kenai Pen. Horouph Sch. Dist. and Kenai Hen.
Horouph v. Kenai Hen. Ed Assn. No. 2470
(hereinafter Kenai).

will examine the more specific issues later
in this opinion. They include such items as
class size and the use of leachc. specialists
and para-profcssionals. Of the three trial
courts which passed on the matter, one
ruled in favor of the school boards,’ one
ruled in favor of the teachers' union,2 and
one split the various items, ruling for the
board on some and the unions on others.3

. Introduction

To facilitate the understanding of our
more detailed legal discussion later in this
opinion, we will summarize at the outset
the contentions of the parties. The statutes
at issue in this litigation are AS 14.20.550
and .610, which provide:

"Sec. 14.20.550. Negotiation with certifi-
cated employees. Each city, borough and
regional school board, shall negotiate
with its certificated employees in good
faith on matters pertaining to their em-
ployment and the fulfillment of their pro-
fessional duties. (8§ 1 eh 18 SLA 1970;
am § 3 ch 71 SLA 1972; am § 21 cb 124
SLA 1975).”

"Sec. 14.20.610. Legal responsibilities of
boards. Nothing in 8§88 550-600 of this
chapter may be construed as an abroga-
tion or delegation of the legal responsibil-
ities, powers, and duties of the school
board including its right to make final
decisions on policies. (8 1 ch 18 SLA
1970).”

The boards contend, using labor cases
from the private sector, that the require-
ment of collective bargaining in good faith
is a term of art in labor law. Unlike a
simple "meet and confer" requirement, to
negotiate in "good faith" entails a duty to
make concessions. Thus, management does

3. Matanuska-Susitna Sch. Dist. v. Matanuska-
Susitna Ed. Ass'n, No. 2DG3 (hereinafter Mat-
Su).
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. nol have the final decisions on matters sub- any "management prerogative" to deter-

f I ject to good faith collective bargaining, = mine educational policy under AS 14.20.610,

since if management adheres to its deter- and assert that labor's concerns with work-

ing conditions override any management
prerogative as to basic policy.

mined policies, it violates the law.

. The school boards contend that the sub- .
v S . .. The unions argue that the Alaska teach-
mission of educational policies to a good

(19G-1) (management decision to subcontract

- "oxc Ve A1 . . o . ers' collective bargaining statutes arc more
> N faith collective bargaining requirement .
'\, . would remove the final decisions on such comprehensive than those found elsewhere,
and hence the scope of bargaining should be
| matters from the boards, contrary to the .
h M . . . interpreted broadly. The school I>oards as-
K>** S intent of the legislature expressed in AS sert that the Alaska Constitution as inter
- -
’ 14.20.610. The boards contend that to re- . . .
. . S . . preted in Macauley v. Hildebrand, supra, is
%5 -Viv.l-J » ] quire bargaining on questions of education . .
N . : more adamant than provisions in other
e m> N\ | al policy would also contravene the Alaska . . . . o
*zl_ .. f » Constitution, art. VII. § 1 which makes states in placing education firmly within
I education the exclusive domain of the legis- the'leglslatlvg 'prerogatlve_. Therefore, C_OI'
; . lature* See Macaulay v. Hildebrand, 491 lective bargaining must yield across a wide
-y .. .r . . . ’ - . . -
1 v * P.2d 120 (Alaska 1971). Delegation of parL range of issues affecting educational policy.
). of the decision-making power on education-
mV-"l v/.-ry”VIf al policy to labor unions is unconstitutional, .
. . . Il. Scope of Ibe Duty to Bargain
}g’ - £ they urge, because the union is a private P y 9
[ L organization, unaccountable to the public. If we were to look to the law concerning
I|' T e e The union can use the power for its own  pargaining between labor unions and pri-
PRV ends, and is under no duty to foster educa- yate employers, we would conclude that Ihc
Vr\t‘\l/ s w5 tional policies which are in the general pub- scope of negotiable issues is broad. The
£ ic i f :
S ] lic interest. law relating to the private sector has al-
The unions argue that such delegation is ways contained, and still does contain, un-
"oty 'SVV 4 perfectly proper, and that there is no dele- certalnt!es. Rut the general tren_d h_as been
' gation of decision-making power inherent in to_ require ﬂ_]at employer_s bargal_n in good
a labor negotiations requirement. They faith on a wide range of items with respect
omf.s further argue that they represent profes- (0 Wages, hours, and other conditions of
~<'mf - . . - i
sional employees, and that their participa- €mPloyment, W_'thOUt reg_]ard to Whe_ther the
tion in good faith collective bargaining la- €mPployers consider the items bargained for
bor negotiations is an attempt by the legis- 10 be within the prerogatives of manage-
-5 lature to provide professional advice to ment5 Moreover, some cases hold that for
s& . school hoards on the management of the @an employer or a union to avoid being
3 schools. They assert that this is a legisla- found to have bargained in bad faith, the
. k. , tive policy judgment, in no way inimical tc  parties must make some reasonable effort
<77 =.iW it, the Alaska Constitution. Also relying 0l to compose their differences. While the
-< ) .\/ . - labor cases, they discount the importance of good faith standard of collective bargaining
R RN 73
o 4. Alaska Constitution, art. VII, § | states: out the work of some employee* must he bar-
V.o "The legislature shall by general law estab- gained); Internatioii.il Rudies' Garment W ork-
U_k!,,_:_ VA ciiii'i lish and maintain a system of public schools ers Union v. N. L. R. B, 150 U.S.App.D.C. 71,
‘ms&iir open to aii children of the State, and may -103 F.2d 907 (1972) (decision to relocate the
provide for other public educational institu- business to another state subject to bargain-
tions. Schools and institutions so estab- ing); Royal Typewriter Co., 209 N.I. It.I). 1006,
lished shall be free from sectarian control. 1012 (1974) (decision to close a plant subject to
No money shall he paid from puhiic funds for bargaining). Illit see General Motors Cor/).,
the direct benefit of any religious or other 191 N.L.K.I). 951 (1971). lift'd sub nom.. Inter-
private educational institution.” national Union. United Auto. A. G A. Imp.
5. Fibrcboard Paper Products Corp. v. N. L. R. Wkrs. v. N. L R 152 U.S._A_pp.D.C. 271. 271,
=CvIL n., 379 U.S. 203, K5 S.Ct. 3!\W. 13 L.I-d.2d 233 470 F.2d 422. 425 (1972) (decision to sell part of
P business not bargainable).
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docs not compel either party to make con-
cessions, intransigent positions, adopted in
an effort to avoid any agreement, arc disfa-
vored® Thus a legal determination that a
matter is subject to good faith collective
bargaining may narrow the policy-making
powers of an employer by curtailing any
absolute directives on his part.

When we turn to employment in the pub-
lic sector, and particularly in education, the
question of what is properly bargainable is
thrown into more doubt. If teachers' un-
ions are permitted to bargain on matters of
educational policy, it is conceivable that
through successive contracts the autonomy
of the school boards could be severely erod-
ed, and the effective control of educational
policy shifted from the school boards to the
teachevs’ un. ns. Such a result could
threaten the ability of elective government
officials and appointive officers subject to
their authority, in this case the school
boards and administrators, to perform their
functions in the broad public interest.7

Recently the United Stales Supreme
Court had occasion to comment upon the
differences between collective bargaining in
the public and private sectors. In Ahood v.
Detroit Board of Education, 431 U.S. 209,
227-28, 97 S.Cl. 1782, 1795-96, 52 L.Ed.2d
261, 279-80 (1977), the Court, speaking
through Mr. Justice Stewart, observed:

"A public employer, unlike his private
counterpart, is not guided by the profit
motive and constrained by the normal
operation of the market. Municipal serv-
ices arc typically not priced, and where
they are they tend to be regarded as in
some sense ‘'essential' and therefore are

6. Sip.n and Pictorial Union Local 1175 c. N
R. ft, 13G U.S.App.D.C. 144, 149, 419 F.2d 72G.
731 (U.c.Cir. 19G9); N. R. Il v. General
Electric Co., 4IS F.2d 73G. 75G-G2 (2d Cir.
19G9), cert, denied, 397 U.S. 905. 90 S.Cl. 995.
25 L.Kd.2d 207 (1970); N. /. R 1L v. McLnne
Co., 405 P,2d 483. 484 (sll] Cir. 19GS); N L R
U. v. Reed & I'nncc Atfg. Co.. 205 F.2d 131,
134 35 (1st Cir. 1953). cert, denied. 3«G U.S.
887, 74 S.Ct. 131, 98 I.lld. 391 (1)53) ("tlw
employer is obliged to make some reasonable

often price inelastic. Although a public
employer, like a private one, will wish to
keep costs down, he lacks an important
discipline against agreeing to increases in
labor costs that in a market system would
require price increases. A public-scctor
union is correspondent!)’ less concerned
that high prices due to costly wage de-
mands will decrease output and hence
employment.

The government officials making deci-
sions as the public 'employer' are less
likely to act as a cohesive unit than are
managers in private industry, in part be-
cause different levels of public authori-
ty—department managers, budgetary if-
ficials, and legislative bodies—are in-
volved, and in part because each official
may respond to a distinctive political con-
stituency. And the ease of negotiating a
final agreement with the union may be
severely limited by statutory restrictions,
by the need for the approval of a higher
executive authority or a legislative body,
or by the commitment of budgetary deci-
sions of critical importance to others.

Finally, decisionmaking by a public em-
ployer is above all a political process.
The officials who represent the public
employer arc ultimately responsible to
the electorate, which for this purpose can
be viewed as comprising three over! >
ping classes of voters—taxpayers, users
of particular government services, and
government employees. Through exer-
cise of their political influence as part of
the e'ectoratc, the employees have the
opportunity to affect the decisions of
government representatives who sit on
the other side of the bargaining table.
Whether these representatives accede to

effort in romc direction to compose bis differ-
ences with the union”; emphasis in original);
Majurc v. V. L R Il 198 F.2d 735 (5th Cir.
1952). See generally Swerdlow, Freedom of
Contract in I-ibor Law, 51 TctL.Rev. | (1972).

As one commentator has noted, "what is in
the best interest of the students and the com-
munity is not always in the best Interests of
teachers." Kund, Symposium on Teacher liar-
ginning: Commentary, ro Ind.LJ, 344, 350
(1975).
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a union’s demands will depend upon a
blend of political ingredients, including
cor.'munity sentiment about unionism
gene ally and the involved union in par-
ticular, degree of taxpayer resistance,
and the views of voters as to the impor-
tance o:' the service involved and the rela-
tion between the demands and the quali-
ty of service."

In a concurring opinion in that case Mr.
Justice Powell noted the similarity between
a public sector union and a conventional
political party:

"The ultimate objective of a union in the
public sector, like that of a political party,
is to influence public decisionmaking in
accordance with the views and perceived
interests of its membership. Whether a
teachers’ union is concerned with salaries
and fringe benefits, teacher qualifications
and in-service training, pupil-tcaeher rat-
ios, length of the school day, student dis-
cipline, or the content of the high school
curriculum, its objective is to bring school
board policy and decisions into harmony
with its own views. Similarly, to the
extent that school board expenditures
and policy are guided by decisions made
by the municipal, state and federal
governments, the union's objective is to
obtain favorable decisions—and to place
persons in positions of power who will be
receptive to the union's viewpoint. In
these respects, the public sector union is
indistinguishable from the traditional po-
litical party in this country.”

8. The holdiig, of the majority in Abood was
that n union shop or agency shop agreement
for public employees, requiring ail employees
in the bargaining unit to make financial contri-
butions to the union, did not violate I'? first
amendment rights of employees who objected
to the union. The same rule obtains for unions
In the private sector. Although Justice I'owell
concurred in the majority's decision to remand
the case for further proceedings, he disagreed
with this constitutional holding. Unlike the
majority, lie felt that the dilferences between
public and private employment compelled a
holding that agency shop or union shop agree-
ments in (lie politic sector are forbidden by the
first amendment.
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mi3l U.S. at 25G, 97 S.Ct. at 1810, 52 L.Ed.2d
at 298."

The legislature was evidently cognizant
of this concern when it enacted AS 1-1.20.-
550 and .610, stating two goals which ap-
parently conflict. We must now proceed to
interpret what we believe the legislature
meant by these provisions.

The school boards initially argue that to
make matters of school operation and edu-
cational policy subject to collective bargain-
ing amounts to an unconstitutional delega-
tion of governmental power to the unions.

While courts in a*learlier era often held
laws unconstitutional on the ground that
they delegated legislative power to private
persons or groups, e. g., Carter v. Carter
Coal Co., 298 U.S. 238, 311, 5G S.Ct. 855, 80
L.Ed. 11G0 (193G), the trend has been to
uphold such delegations, even when the
power is delegated to a group with an eco-
nomic interest in the decisions to be made.
E. g., United States v. liock Royal Coopera-
tive, Inc., 307 U.S. 533, 577-78, 59 S.Ct. 993,
83 L.Ed. 1-116 (1939) (cooperative marketing
program from agricultural products); Agri-
cultural Prorate C..nmi'n v. Superior Court,
5 Cal.2d 550, 55 P.2d 195, 504-06 (Cal.1936)
(same); Potter v. New Jersey Supreme
Court, -103 F.Supp. 103G, 1039-10 (D.N.J.
1975), tiff'd, 516 F.2d 418 (3d Cir. 197G)
(requirement that attorneys have graduat-
ed from law schools accredited by the
American Bar Association). See generally,

Sec generally Rehmus, Constraints on Local
Governments in Public Employee bargaining,
G7 Mich.LHcv. SlIt (1909); Shaw and Clark,
The Practical Differences Between Public and
Private Sector Collective Bargaining, 19 U.C.L
A.l.Mcv. 8G7 (1972); Summers, Public Sector
Bargaining; Problems of Government Decision
making, -H U.CInn.L.Rev, GG9 (1975); Sum-
mers, Public Employee Bargaining: A Politicalm
Perspective, 8.1 Yule LJ. 115G (U»74); vydiing-
ton & Winter, The Limits oi Collective Bargain-
ing in Public Employment, 78 Yale LJ. 1107
(19119); Project, Collective Bargaining and Poli-
tics in Public Eii]>ljyment, 19 U.CI.A.LRce.
887. 1010-51 (»!'72).
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1 K. Davis, Administrative Law Treatise
§ 2.14 (Supp.1970) (collecting cases). See
also 1 Id. § 2.15 (1958).

Furthermore, the statute merely requires
the school board to negotiate with the un-
ion. It does not require the board to accept
any particular proposal the union might
offer. It does not require, and probably
does not permit, the board to delegate to
the union the sole power to make any deci-
sion. Therefore, cited eases invalidating
outright grants of governmental power to
private groups, c. ¢., Hcthcrington w
MeJdlulc, 458 Pa. 479, 329 A.2d 250 (1974),
and Baysidc Timber Co. v. Bd. of Supervi-
sors, 20 Cal.App.3d 1, 97 Cal.Rptr. 431
(1971), are not apposite.

The eases in other states rejecting the
argument that collective bargaining with
teachers' unions is an unconstitutional dele-
gation of power, all involve statutes whic’i
fairly narrowly constrict cither the scope of
bargainable issues, or the school boards'
duty to accede to union proposals, or both.
Chicago Div. of HI. Ed. Ass7l v. 1uani of
Ed., 76 1ll.App.2d 456, 222 N.E.2d 2-13, 251
(1966); Joint School Dist. No. S v. Wise.
Emp. Bel. lid., 37 \Vis.2d 483, 155 N.W.2d
78, 83 (1967); State v. City of Laramie, 437
P.2d 295, 300 (Wy0.1968) (firemen). In this
opinion, we similarly construe the Alaska
statute. A statute defining the scope of
collective bargaining as broadly as the un-
ion would have us do, might well present a
more troubling constitutional question.
But we find no constitutional infirmity in
AS 14.20.550 and .610. The delegation of
power problem still bears upon our task of
statutory interpretation, however, for in in-
terpreting the relevant statutes we will not
readily assume that the legislature intended
to divest the school Itoards of their power to
determine matters of educational policy and
school system management.

9. The teachers' unions in the ease at bar argue
that Duncllcn was overruled by Inter legisla-
tion. The statute in question dealt with only u
limited aspect o( bargaining; and Duncllcn has

Courts in other jurisdictions have con-
sidered problems similar to those which we
confront here. It is instructive, though not
determinative, to look to the ease law of
other jurisdictions as an aid to interpreta-
tion.

The court in Duncllcn Bd. of Education v.
Dunclicn Ed. Ass'n, 64 N.J. 17, 311 A.2d 737
(1973), dealt with a conflict between a re-
guirement to bargain about "terms and con-
ditions"” of employment (without further
definition) and the broad managerial power
over schools entrusted to local school
boards. The court noted that “terms and
conditions" of employment without further
definition does not furnish a dispositive
guideline. It held that the decision wheth-
er to consolidate chairmanships of the social
studies department and English department
was not a subject of mandatory bargaining.
It was a matter predominately of educa-
tional policy and thereby fell within the
exclusive prerogative of management.®

National Ed. Ass'n of Shawnee Mission,
Inc. v. Board of Ed., 212 Kan. 741, 512 P.2d
426 (1973), is closely analogous to the case
at bar. There the teachers' association ne-
gotiated under a statute which permitted it
to "participate in professional negotiation
with boards of education for the
purpose of establishing, maintaining, pro-
tecting or improving terms and conditions
of professional service." The state consti-
tution, like Alaska’'s, gave the legislature
the power to provide for public schools.
The negotiations reached an impasse after
the board took the position that all matters,
whether negotiable under the statute or
not, were of a policy nature subject to
unilateral change by the board and could
not be incorporated into a contract, while
the teachers asserted that nearly every-
thing pertaining to school operations was
negotiable.

been followed by the courts despite the statuto-
ry amendment. See, e. p., Galloway Tp. lid of
I'd. v. Galloway Tp. 1'd. Ass'n, 130 N.J.Super.
209. 343 A.2d 133 (1975).
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On appeal the Kansas Supreme Court
was confronted with the same problem that
we ?re: how to frame a test which would
delimit those matters which are bargainable
from those which are not. The Kansas
court held that salaries, vacations, and sick
leave are negotiable. In so doing it pointed
out that the term “policy” is not helpful,
because even salaries are a matter of policy.
It drew the following distinction:

"The key, as we see it, is how direct the
impact of an issue is on the well-being of
the individual teacher, as opposed to its
effect on the operation of the school sys-
tem as a whole." 512 P.2d at 435.

While the Shawnee Mission case repre-
sci, .5 a commendable attempt to balance
competing claims, it does not provide a test
which is useful in determining the negotia-
bility of specific subjects. In other words,
it does not provide any comforting guidance
in determining how, in the last analysis, the
balance should be weighed between the
school boards and the teachers.

Put another way, a matter is more sus-
ceptible to bargaining the more it deals
with the economic interests of employees
and the less it concerns professional goals
and methods. Bargaining over the latter
topics presents particular problems because
there is less likely to be any politically
organized interest group other than the un-
ion concerned with these issues. The sala-
ries of public employees have a direct finan-
cial effect on the taxpayers; on the other
hand, a question such as teacher evaluation
of administrators i: unlikely to have any
impact sufficiently e.n.ct to be discernible
by laymen. Furthermore, it is such an ab-
stract and abstruse subject that it is unlike-
ly that any appreciable portion of the public
will either understand it or care greatly
about it. In such circumstances, the risk
that effective power over the governmental
decision will come to rest with the union is
significantly greater. Moreover, it is more
likely that there will be disagreements
among union members on questions of this

maini\ i<
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nature than on "bread and butter" issues;
the risk that minority viewpoints within the
union w '1 not be meaningfully represented
in the L-rgaining is a real one. See Sum-
mers, supra, 83 la/e L.J. at 1181-S2, 1194-
95. But see Wollett, The Coming Revolu-
tion in Public School Management, 67 Mich.
L.Rev. 1017 (1969) (argues that these sub-
jects should be bargainable).

I1l.  Specific Issues

[1] We will now consider the Alaska
situation in more detail. At the outset it
appears to us that questions concerning sal-
aries, the number of hours to be worked,
and amount of leave time are all so closely
connected with the economic well-being of
the individual teacher that they must be
held negotiable under our statutes. The
troubling question is what other items are
bargainable.

[2] The wvarious trial courts in these
cases considered such items as (1) relief
from non-professional chores, (2) elementa-
ry planning time, (3) para-professional tu-
tors, (4) teacher specialists, (5) teacher’s
aides, (6) class size, (7) pupil-lcacher ratio,
(8) a teacher ombudsman, (9) teacher evalu-
ation of administrators, ('0) school calen-
dar, (11) selection of instructional materials,
(12) the use of secondary department ncads,
(13) secondary teacher preparation and
planning time, and (14) teacher representa-
tion on school board advisory committees.

The testimony adduced in the trial courts
does not p ovidc us with much enlighten-
ment as to why any of these items should
fall on one side of the line or another.
Realistically the two areas, i. e., (1) educa-
tional policy, and (2) matters pertaining to
employment and professional duties, merge
into and blend with each other at many
points. Logically and semanticalTy"Tl is
nearly impossible to assign specific items to
one category and not the other. Certain
examples may make this |>oint more clearly.
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In the Mat-Su case the teachers have
asked for a planning period of 45 minutes
“to be taken during the academic portion of
the day." Were this merely a request for
planning time, it might be considered nego-
tiable. The demand that it be during the
academic portion of the day, however,
presents an additional complication; wheth-
er, as a matter of educational policy, ele-
mentary school children should have one
teacher with them throughout the day or
whether they arc old enough to be taught
by different people. This presents a basic
educational decision. While the amount of
paid time available to a teacher for prepa-
ration of lesson plans affects the teacher
directly, the demand that such time he
available "during the academic portion of
the day" presents a policy question.

Similarly, the question of class size af-
fects directly the amount of work a teacher
must perform. But the determination of
optimum class size is quite basic to school
policy and management, and potentially has
a substantial impact on the school district’s
personnel expenditures. A number of
courts have found this to be clearly non-nc-
gotiable. See Nationd Ed. Ass'n of Shaw-
nee Mission, Inc. v. Board of Ed., 512 P.2d
426, 435 (Kan.1973); West Irondequoit
Teachers Ass'n v. Hclsby, 35 N.Y.2d 46, 358
N.Y.S.2d 720, 315 N.E.2d 775, 777-78 (N.Y.
App.1974); School DisL of Seward Ed.
Ass'n v. School DisL of Seward, 188 Neb.
772, 199 N.W.2d 752, 759 (1972); City of
Biddcford v. Biddcford Teacher; Ass'n, 301
A.2d 3S7, 403 (Me. 1973).

An examination of the other specific
items listed above yields equally indefinite
answers. We are confronted, then, with a
situation in which the legislature has not
spoken with clarity and concerning which
wc possess no expertise. We can only con-
clude that salaries, fringe benefits, the

10. In the list of proposals submitted In the
Kenai case, for example, it appears that some
38 of the 47 proposals would come within the

s\uW K

number of hours worked, and the amount
of leave time are negotiable.l0 In view of
the concerns expressed on pages 419, 420
supra, we conclude that the other specific
items listed on page 422 are, under the
existing statutory language, non-negotiable.

It would be helpful if the legislature,
through future enactments, provided more
specific guidance on a number of the items
which the unions seek to negotiate. Lack-
ing that guidance, however, we canm.'. con-
fidently say that the legislature intended
any of 'hesc items to he bargainable. We
cannot, therefore, read the statutes expan-
sively as to the scope of what is negotiable.

[3] As to matters which affect educa-

tional policy and arc, therefore, not negotia-
ble, wc believe that there is nevertheless
implicit in our statutes the intention that
the school boards meet and confer with the
eunions. It is desirable that the hoards con-
sider teacher proposals on such questions.
This will encourage teachers to give the
hoards the benefit of their expertise, and to
make their positions known for the board’s
use in establishing educational policy.

[4] One minor question remains.
Kenai case the trif.l court, in construing the
statutes, relied Ipon the privately ex-
pressed opinion, by means of a letter, of a
former legislator. The legislator's opinion
was not a mallei of public record, subject
to judicial notice, nor was it introduced in
evidence. Even if it were placed in evi-
dence, reliance upon it would be impermissi-
ble under Alaska Public Employees Ass'n v.
State, 525 P.2d 12, 16 (Alaska 1974). Resort
to the letter as a means of legal interpicta-
tion was, therefore, error.

AFFIRMED
PART.

IN PART, REVERSED IN

cntenorics of items WC have concluded arc ne-
gotiable. These items arc set forth in the ap-
pendix to this opinion.

In the
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APPENDIX

LIST OF NEGOTIABLE AND
NON-NEGOTIABLE ITEMS

Those items which are non-negotiable are
as follows:.

1. Relief from Non-Profcss! mal
Chores 11

Class Size and Teacher Load
Ombudsman

Evaluation of Administrators
Teacher Aides

Para-Profcssionals

PTR Formula

Specialists

Calendar

Those items which are negotiable are:

Recognition

Negotiation Procedures

Grievance Procedures

Salary Schedule Conditions

Salary Schedule

Automatic Cost of Living

Extra Curricula- and Extra Duty

Extended Contract

Additional Educational Employment

Life nsurancc

Health Insurance

Liability Insurance

Automobile Allowance

Tuition/In-Servicc Workshops

Reimbursement for Physical Exami-

nations

16. Sabbatical Leave

17. Carter Development

18. Administrative Leave

19. Personal Leave

20. Sick Leave and Bereavement

21. Personal and Sick Leave for Half-
Time Employees

22. Unpaid Leave of Absence

N
APWONPOOONDOAWN R

N
o

In the Kcnaicase this item was described in

the negotiation document as follows:

«=RELIEF FROM NON-PROFESSIONAL
CHORES

The Board and Association acknowledge that
a teacher’s primary responsibility is to teach
and that his energies should be utilized to
this end. therefore, they agree as follows:
Teachers shall not be required to perform the
following duties:

A. Noil-instructional assignments, including
but not limited to, supervising of cafeterias,

572 PACIFIC REPORTER, 2d SERIES

23. Maternity Leave

24. Political Leave

25. Duty-Free Lunch

26. Teacher Preparation Periods
27. Monthly Planning Time
28. In-Service Days

29. Discretional Materials
30. Pcisonne! Files

31. Tearher Transfer

32. Te .Cher Retention

33. Job Openings

34. Reduction of Staff

35. Teacher Contracts

36. Association Rights and Privileges
(a) Information
(b) Release Time for Meetings
(c) Use of School Buildings
(d) Use of School Equipment
(c) Supplies
(f) Mail Facilities
(g) Subcontracting
(h) Non jeopardy
(i) Exclusive Rights
(J) KPEA Professional Leave
(k) Dues Deduction/Continuing Mem-
bership
(1) Other Deductions
(m) Conformity to Law
(n) School Board Agenda
(o) Preliminary Draft of Budget

37. Agreement Print-up and Dissemina-
tion
38. Duration on Contract

sidewalks, bus loading, or unloading, or play-

grounds of more than fifteen (15) minutes

daily.

B. Collecting money from students.

C. Cumulative record cards and other cleri-

cal and/or custodial functions.”

These matters seem so closely related to
school board policy as to be noit-uegotiable.
We mi not pass upon other co- ,-ivable non-
professional functions. We -Isu do not know
what is specifically meant by "custodial” func-
tions, an-1 do not. therefore, pass upon that
aspect of this item.




AS 14.20.550

NEGOTIATION WITH CERTIFICATED EMPLOYEES. Each city, borough
and regional school board, shall negotiate with its certificated employees
in good faith on matters pertaining to their employment and the fulfillment
of their professional duties.

AS 14.20.610

LEGAL RESPONSIBILITIES OF BOARDS. Nothing in 88 550 - 600 of
this chapter may be construed as an abrogation or delegation of the
legal responsibilities, powers, and duties of the school board including
its right to make final decisions oi: policies.

The court was asked to declare what."issues pertaining to
public school teachers are, under existing statutory language,
subject to negotiation under collective bargaining and what
matters are educational policy and thus non-negotiable. The
court noted that educational policy and matters pertaining

to employment and professional duties merge into and blend
with each other at many points. The court took into account
the many factors which figure into the balance of power
between public employee unions and public employers in find-
ing that a matter 1iIs more susceptible to bargaining the mere
it deals with the economic iInterests of employees and the

less it concerns professional goals and methods. The court
noted that bargaining over the latter topics presents
particular problems because there i1s less likely to be any
politically organized interest group other than the union
concerned with these issues. Utilizing this standard, the
court felt it could conclude that salaries, fringe benefits,
the amount of hours worked, and the amount of leave time are
negotiable, but that other issues, such as (1) relief from
non-professional chores, (2) elementary planning time, Q)
para-professional tutors, (4) teacher specialists, (5) teacher®s
aides, (6) class size, (7) pupil-teacher ratio, (8) a teacher
ombudsman, (9) teacher evaluation of administrators, (10)
school calendar, (li) selection of instructional materials,
(12) the use of secondary department heads, (13) secondary
teacher preparation and planning time, and (14) teacher repre-
sentation on school board advisory committees were non-
negotiable in light of the necessity of preserving the school
board"s effective control of educational policy.

(Kenai Peninsula Borough v. Kenai Peninsula Ed., Alaska,
hi2 P.2d 416)

51
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THE SUPREME COURT OF THE STATE OF ALASKA LT.2——1 L.
C.N.D——
T.G.D——
KENAI PENINSULA BOROUGH AM.S-
SCHOOL DISTRICT, j.tiLy/—
T.3.li
Appellant, File No. 3800
V. OPml N1ON _
KENAI PENINSULA BOROUGH
SCHOOL DISTRICT CLASSIFIED [No. 1302 - February 16, 1979]
ASSOCIATION,
Appellee.

Appeal from the Superior Court of the State of Alaska,
Third Judicial District, Anchorage®, .-
Peter J. Kalamarides, Judge.

Appearances: Stephen C. Hillard, 7\llcn McGrath,
Chris J. Rigos, Graham & Janies-, Anchorage, for-
Appellant. William K. Jermain, Jermain, Dunnagan
& Owens, Anchorage, for Appellee.

Before: Boochever, Chief Justice, Rabdnowitz, Connor,
Burke and Matthews, Justices.

MATTHEWS, Justice. - =
RABINOWITZ, Justice, dissenting iIn part .

On February 17, 1975, the Kenai Peninsula Borough
School Board adopted a comprehensive labor relations policy
by which it bound itself to recognize ar.d bargain collec-
tively with an organization to be formed by a majority of

the non-certificatod school employees of the District, e.g
secretarial, custodial, and cafeteria personnel. The policy

stipulated that the District would not negotiate (1) with
\



any individual who was not an employee of the School Dist-

rict, nor (@ with an employee organization affiliated with

- - .m ' e* -

any state or national labor union.l i

The appellee Association was duly organized and
subsequently recognized by the District on February 21,
1977, as the employee bargaining agent. One month Ilater,
after negotiations had not progressed to its satisfaction,
in part because the School District would not permit an
employee consultant into the negotiating room, the Asso-
ciation affiliated with the Kenai Peninsula Federation of
Teachers, itself an affiliate of the American Federation of

Teachers. The District then refused to negotiate further,

1. The recognition paragraph of the policy
reads:

The Kenai Peninsula Borpugh School District

Vv 11 recognize, Tfor the purpose of discuss-
ing and negotiating mutually satisfactory
agreements on specified matters pertaining

to their employment, the Kenai Peninsula
Borough School District classified employee .
group which on a certain date has, as bona
fide members, a majority of the total classi-
fied staff employed by the district on that
date and which files a certified list of

such members with the Superintendent of
Schools. The Kenai Peninsula Borough School
District will negotiate only with employees
of the district. The Board will not recog-
nize for the purpose of negotiations, any
union or association which 1is not made up
exclusively of Kenai Peninsula Borough

School District employees nor will the

Board negotiate with a local association
affiliated with a state or national union.

\



demanding that the Association disaffiliate from the Kenai
Peninsula Federation. The Association brought suit, seeking
"to compel the District to resume negotiations. e

On September 19, 1977, Judge Peter J. Kalamarides
granted summary judgment to the .Association, TFfinding the
aforementioned restrictive provisions both unconstitutional
and severable from the rest of the labor policy,- and ordered”
the District to resume negotiations. The School District

appeals from both judgments. We affirm. -

It is conceded for purposes of this litigation
that the right of the non-certificated school employees to
compel their employer to bargain collectively arises solely
out of the labor relations policy_enacted by the District.
These employees are not among those within the ambit of the.” -
National Labor Relations Act, 29 U.S.C. 8152(7) (1970), or
the Alaska Public Employment Relations Act, AS 23.40. 250 (5),
and the Association, iIn the face of much contrary "
authority, does not seek to establish such a right in the
federal constitution. See, e.g., University of New
Hampshire Chap. of Am. Ass®*n. of Univ. Profs, v. Haselton,
39. F.Supp. 107, 109 (D.N.H, 1975); Atkins v. Charlotte, 296

-F.Supp. 1060, 1077 (W.D.N.C. 1969). - "



--The Ffirst question that confronts us then, is
whether the School District can grant non-certificnted
employees the right to bargain collectively and simulta-
neously decree whom the employees may send to the bargaining
table "as their representative, and with whom they may
affiliate to"effectuate their right "under the labor policy.

FWe hold that the first amendmegt_ptﬂpibits_such restrjc-

t 1 0 n S e Sl -

U forty-two years agot,” the "Supreme Court asserted
that: . 77 - e e e

*;[In]-safeguard[ing] the right of
employees to self-organization and. to
m " "select representatives of their own
— "choosing for collective bargaining or
other mutual protection without restraint
"Tor coercion by their "employer. .. .. [the
~r" ,c-National Labor Relations Act goes no
.further than to. .sa.feguar.d] a fundam ental
..r—. Yight. =~ Hence the prohibition by
X.. _ Congress of interference with the selection
"smmQf -representatives for the purpose of nego-
tiation and conference between employers
“and employee®s, T"instead of being an invasibn
_ of. the constitutional right of either, was
Ci!"”” u"based on" the recognition®™ of the rights of
aur—rr:t?cfﬂl'ar-—r r.tr a. e -

NLRR v. Jones & Laughlin Steel Corp., 301 U.S..1j 33-4, 81
L.Ed., 893, 909-10 (1937)(citations omitted). The asso-
ciational right so. identified emanates from the protections
afforded.by the.first, amendment. See Drothorhood of

Railroad Trainmen v. Virginia, 377 U.S. 1, 5, 12 L_Ed.2d 89,

93 (1964). ’



.affiliate with the union of one®"s choice iIs the right of the

public emploxgi_a§$wq]l as_the prlvaggéﬂnployeeiwugorjune V.

|
eVanCleave483 F.2d .966, 967 (Oty, Cir. 1973); Orr v. Thorpe,

ml1:-427 F. 20 1129, 1131 (5th Cir. 19,70); American Federation of.
State, County,& Munic. Employees v. Woodward/ 406 F.2d 137,
139 (8th Cir. 1969); McLaughlin v. Tilendis, 398 F.2d 287,
288 (7th Cir. 1968); O"Brien v. Leidinger, .452 F.Supp. 720

(E.-D.vVa. 1978). See Thomas v. Younglovc, 545- F-.2d 1171,

1172 (9th Cir. 1976); Lodge 1858, American Federation of
Gov"t. Emnloyeeg V. Pajne, 436 F.2d 882, 894 n.72 (D.C. Cir.
1970). It is implicit iIn the cases just cited,-that public
employees are free to join a national as well as a local
union, Tfor iIn each case the petitioning employees had, in

e one manner or another, in fact affiliated with a national "
organization. Accord, Atkins v. Charlotte, 296 F.Supp. 1068
(W.D_.N.C. 1968). We have recognized that same freedom for
employees covered by the Alaska Public Employment Relations
Act, AS 23.40.070. State v. Petersburg, 538 P.2d 263, 267

(Alaska 1975).

We can find no sound basis for distinguishing an

We-MK—
employee"s freedom in affiliation from the right to freely

(
choose his or her representative at the bargaining table.

The two arc inseparable under the National Labor Relations

Act, sec General Electric Co. v. NLRB, 412 F.2d 512, 517 (ad

-5-
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Cir. 1969), 1in the Supreme Court®"s identification of fun-
damental rights in NLRB v. Jones, supra, and would seem to
be similarly inseparable in fact. A powerful incentive 1in
affiliating with a national union is the effective advocacy
thereby secured. Governmental interférence with a*labor
organization®s ability to effectively assert its members”
legal .rights has been held to be an unconstitutional im-
pairment of associational freedoms. United Mine Workers
v. Illinois State Bar Ass"n., 389 U.S. 217, 221-222, 19
L.Ed 2d 426, ~110-1 (1967); Brotherhood of Railroad Trainmen,
377 U.S. at 6, 12 L.Ed.2d at 93:X We thus find fhe conclusion
inescapable that the right of the District®s non-certificated
emp!gxggs }q‘fselect representatives ofpi@gi&mpwn choosing
for collective bargaining,be they from local or national
organizations, "without restraint or coercion by their
employer,™ 1is grounded firmly in the -first amendment. NLRB
v. Jones, supra.

The School District does not dispute this con-
clusion. Instead it argues that the employees represented
by the Association are still quite free to join the Kenai
Federation. All they cannot do is bo%h affiliate and retain
the "privilege™ to bargain collectively. - e -

- Essentially the District is reiterating Holmes~

observation that "[t]hc petitioner may have a constitutional

-6-



right to talk politics, but ho has no constitutional right
to be a policeman.”™ McAuliffe v. Mayor of: Nov; Bedford, 29-
N.E. 517 (Mass. 1893). In the first amendment area the
distinction between right and benefit has long been dead. A
government may not confer a statutory right or benefit®™ and*
withdraw it when the beneficiary exercises a constitutional
prerogative. Neither may it confer a right and condition it
unconstitutionally in the same breath. Numerous cases in
the-past twenty-five years have made these propositions
irrebuttable. See, e.g. Elrod v. Burns, 427 U.S. 347, 3G1,
49 L.Ed.2d 547, .58 (1976), and the cases cited therein.
Accord, State v. Wylie, 516 P.2d 142, 146 (Alaska 1973). " As
the Supreme Court recently stated in Abood v. Detroit Board
of Education, 431 U.S". 209, 234, 52 L.Ed.2d 261, 283 (1977)-:.
[A] government may not require an

individual to relinquish rights granted

him by the First Amendment as a condition

of public employment.

The District is thus left with the task of per-
suading us that the interests embodied iIn the labor policy"s
restrictions outweigh the value of the associational free-
doms impinged. The School District would have this court
scrutinize its restrictive provisions only for a "rational
relationship”™ to the interests it asserts are at stake here.

But a "rational connection . . . will"not suffice."™ Thomas

v. Collins, 323 U.S. 516, 530, 89 L.Ed. 430, 440 (1945). To



override a presumptive Tirst amendment: right the School
District®s interest must be "paramount, one of vital .im-
portance.”™ Elrod, 427 U.S. at "J62, 49 L.Ed.2d at 559;
Woodward, 406 F.2d at 140; McLaughlin, 398 F.2d at 290. And
even 1If the School District®"s "purpose be legitimate and
substantial, that purpose cannot be pursued by means that
broadly stifle fundamental personal liberties when the® end
can be more narrowly achieved.”™ Shelton v. Tucker. 364 ~.S.
479, 488, 5 L.Ed.2d 231, 237 (1960).

The burden 1is on the School Listrict to shov. the
existence of such a paramount interest. See Elrod,427 U.S.
at 362, and the cases cited therein. In its argument below
the School District justified the non-affiliation provision
by its interest in avoidingfnegotiations 'conducted by
outsiders.™ In this court it has added others: avoiding
the "rigidity in demands,” the escalation of "employee
relations tensions,” and the "test cases"™ mind-set allegedly
characteristic of national unions. Since "uniquely local
interests”™ are involved, the District desires 'negotiations
[that] are uniquely local in character.” Finally, it argues
that as a public employer it must be allowed to recognize
that ""[sjtrong union demands may either exceed the capacity
of the democratically-controlled budget process . . % or
they may overwhelm a management negotiator not constrained

by ordinary “profit® motivations.”



The essence of the District"s asserted iInterest 1is
that it needs to exercise prospective control over the vigor*
with which its non-certificated employees will be represented
at the bargaining table. We can see in this no more than a
bald assertion that it will lea.d to too much i1abor unrest j.f.
public employees are permitted to exercise their first
amendment rights. We rejected such a contention with regard
to public employees covered by the Public Employment Re-
lations Act, State v. Petersburg, supra, and we- reject the
contention here. To construe the School District"s interest
here as so paramount as to override the-fundamental right to
freely choose one"s representatives, would render the latter
right illusory, for it is difficult to imagine, a context in
which public employees could then successfully assert it.2

In contending that i1t should be permitted to “e
constrict the Association"s effectiveness as it sees fTit,

the School District points to the many decisions finding

that public employees cannot compel collective bargaining

2. We note that the District has incorporated in
its labor policy other means of dealing with the problems it
fears a strong union will create, means which do not impinge
on associational freedoms. For example, the labor policy
forbids all forms of work stoppages, significantly con-
stricts the scope of mandatory bargaining subjects, and
stipulates that any agreement reached by the negotiators
will only be. advisory to the school board.

« . * * «



without statutory authority, and to those permitting res-
traints on the right to strike. However, those cases which
uphold the aforementioned restraints take great pains to
distinguish the rights in issue here. - “;
The right to strike,* because of _.s more

serious iImpact upon the public interes. -, 1is

more vulnerable to regulation than the right

to organize and select representatives for

lawful purposes of collective bargaining

which this Court has characterized as a ==

"fundamental right® and which, as the Court

has pointed out, was recognized as such in

its decisions long before i1t was given pro-

tection by the Labor Relations Act.
International Union Lccal 232 v. Wisconsin Employment
Relations Board, 336 U.S. 245, 259, 93 L.Ed. 651,-666
(1948) (citations omitted). See also United Federation of .
Postal Clerks v. Blount, 325 F._Supp. 879, 883 (D.D.C.),
af.fild mem., 404 U.S. 802, 30 L.Ed.2d 38 .(1971). =

As we read these decisions they posit a cons-
titutional framework in which employees are free to organize
and select an advocate, and from that guarantee of col-
lective strength then lobby their various legislatures for
particular rights in the employer/employee relationship.
See, e.g., Atkins v. Charlotte, 296 F.Supp. 1068, 1077
(W.D.N.C. 1968). The virtue of that view is iIts consistent

emphasis on freedom of action, and i1ts antagonism .to coer-

cion. And within that perspective it does not follow®™ at



all, that once bargaining rights are successfully secured,
as 1In the instant case, the constitutional rights disappear.

We affirm the superior court"s judgment that the
School District®s policy restrictions on affiliation and
CH;;CG o;-bargai;}ng representative are violative of first
amendment freedoms guaranteed to the non-certificated school
employees. -

L *

Having decidt that portions of the.School Dis-
trict®s Jabor policy are unconstitutional, we must now
decide whether these may be severed, leaving the remainder
of the policy intact and enforceable.

In determining questions of severability, we make
two inquiries. Lyndon Transport, Inc. v. State, 532 P.2d
700 (Alaska 1975). First we must determine whether the
constitutional portions of the policy, standing alone, can
be given legal effect. Id. at 713. The School District
concedes that they can, and no further discussion IS neces-
sary. -

Second, we must _identify the primary purpose of
the labor policy, and determine whether this purpose can be
achieved with the invalid provisions stricken. Id. at 714-
15. "The test . . . 1Is whether the remaining parts are so

independent and complete that it may be presumed that the



«
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[School District] would have enacted the valid parts without

mregard to the invalid part.” Jefferson v. State, 527 P.2d
37, 41 (Alaska 1974). It is not dispositive that the
stricken portions constitute a fragment of a paragraph.
Lyndon Transport, supra; Speidcl v.’state, 460 P.2d 77
(Alaska 1969). -
. We find that the primary purpose of the,labor

policy is stated in its preamble:

[Tlhe Board wishes to maintain its long

tradition of fair play” with i1ts employees

by enacting a policy which will set the

stage for harmonious and cooperative

relations between the Board and its clas-

sified employees and to protect the
public by assuring orderly and uninter-

rupted operations of the district. . .

After striking only the unconstitutional res-
trictions of the policy, the superior court concluded that
the purpose articulated in the preamble could still be
fulfilled. We concur. .

The policy adopted by the school board contains
more than just the language -thorizing collective bargain-
ing and limiting affiliation rights. The recognition
paragraph states that the association may not limit member-
ship on the basis of race, religion, creed, sex, or marital
status. It prohibits making membership in the association
o..; payment of dues a condition o™ employment. it prohibits

strikes or slow-downs by association members and requires

-12-
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that the association assist in preventing these where
possible. Beyond the recognition section, other sections of
the labor policy lay down the conditions an association must
meet before it will be deemed by the school board to have
been authorized by the school employees to represent them.,
The section titled "Scope of Bargaining”™ narrowly limits
what the association can discuss iIn negotiations, and
prohibits negotiations on "inherent managerial policy™, .
which includes but is not limited to = . oo

the functions and programs of the Board,

standards of services, the district budget,

utilization of technology, the organizational

structure of the schools and the selection

and direction of personnel, including work

hours, assignments, transfers, job descrip-

tions, promotions based on merit with oo

seniority a.secondary factor, the deter-

mination of other hiring and dismissal or

demotion procedures.
Other sections of the policy cover, among other things, what
will happen if the parties cannot agree iIn negotiations,
disputes procedures, and the duration of any labor agree-
ment. All of these provisions of the labor policy apply
regardless of whether the association is affiliated with a
hon-local organization or not.

Given the detailed nature of the labor relations

policy when reed as a whole, we conclude that the superior

court properly found that the non-affiliation clause 1is

severable. The primary purpose of the policy is clearly



stated in the preamble. There the school board said that it
wished to preserve "harmonious relations”™ with its clas-
sified employees and assure smooth operation of. the school
district. Although the non-affiliation clause may be
considered an important part of the structure.the board
created to achieve these goals, deleting the clause will
leave virtually all of the labor policy intact. Since the
school board obviously considered collective bargaining -
important to the maintaining of good relations with its
classified employees, we cannot assume that it would not
have enacted the constitutional portions, had it known that

two restrictions would be found unconstitutional.

AFFIRMED.



RABINOWJ.TZ/ Justice, dissenting in part.

I am In agreement with the court;é*hoidzng £hat ) )
those portions of the School District®s labor policy which e
place restrictions on affiliation and choice of bargaining
representative are violative of the first amendment rights
of non-certificated school employees. My disagreement with
the court’s opinion centers on the majority"s conclusion
that the non-nffiliation clause is severable.

In discussing presumptions of separability and
inseparability in Lynden Transport, Inc. v. State, 532 P.2d
700, 711-12 (Alaska 1975), we quoted, with approval from Carter
v. Carter Coal Co., 298 U.S. 238, 312, 80 L. Ed. 1160, 1189
(1936), where the Supreme Court said iIn part:

Under the statutory rule, the presumption

must be overcome by considerations which

establish "the clear probability that the

invalid part being eliminated the legislature

Woulq not have been "satisfied with what

remains.” -

In my view, non-affiliation is a paramount part of the

structure upon which the Board®"s labor policy rested.

Before the remainder of the policy had any applicability,

the employees®™ organization had to meet the.recognition

requirement. I think it apparent that the non-affiliation

clause was intended as a mandatory requirement for i1t embodies
t

one of the two explicit requirements found In the recognition

paragraph — the other being proof of majority representation.

-15-



Thus, 1 conclude that- it cannot be fairly said that the Board 4

viewed the non-affiliation requirement as severable"independent,'™

_ 1
or "non-essential."

1. In short, 1 have concluded that, the burden of
proof adopted in Lynden Transport, Inc. v. State, 532 P.2d
700, 711-12 (Alaska 1975), as applied iIn the iInstant case,
leads to the result that the non-affiliation clause was not
severable. In reaching this conclusion, | assume arguendo
that there is a statutory presumption of severability with
regard to the Board"s labor policy, but find that the record
establishes the "clear probability” that the Board "would
not have been satisfied” with the labor policy without the
non-affiliation clause.

-16-
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CONNOR, Justico.

Thoso casos present important questions of
labor Jaw and constitutional law concerniug tho
collective bargaining I ugiiironunts ior toacliors
in the public schools. Two of thoso casus are

February

before us because tlio toacliors* associations
(tho unions) havo suod scliool districts and
boroughs (the school boards) to compel colloc-
tivo bargaining in good faith undor AS 14.20.
550. In tlio third, a school board sooks a de-
claratory judgment that certain issues aro not
bargainublo. Tlio school boards, while not dis-
puting tho unions® right to collective bargain-
ing on a number of employnont-rolatod issues,
contond that they should not bo forced to bar-
gain collectively on various itotus which they
regard as affecting educational policy. Educa-
tional policy, tho school boards cuiitond, must
bo dotorminod only by tho public through the
logislaturo and, by delegation, through tho
school boards. We will oxamino tho moro speci-
fic ibiiuos later in this opinion. Thoy include
such i1toms as class sizo and tho use of teach-
er specialists and paraprofessionals. Of the
throe trial courts which passed 01l tho matter,
ono rulod in favor of tho school boards, ! one
ruled in favor of tho teachers®™ union, * and
ono split tho various itoms, ruling for tho
board 01l some and tho unions on other.

I. Introduction

To facilitato tho understanding of our

aiofo dotailed logal discussion r in this
opinion, we will summarize at th itsot tho
coitontions of tho pai“tios. Tho Jufcos at

issue in tlii3 litigation aro AS ’0.350 and

.610, which provide:

"Soc. 14.20.550, Negotiation with certi-
ficated omployoos. Each city, borough and
regional school board, shall negotiate with
its certificated employees in good faith on
matters pertaining to thoir deployment and tho
fulfillment of their professional dutios. (Si
ch 18 SLA 1970; am S3 ch 71 SLA 1972; am 821
ch 124 SLA 1975)."*

"Soc. 14.20,610, Logal responsibilities
of boards. Nothing in 55530-000 of this chaptor
may bo consti“ucd as nn abrogation cr delegation

of tho log-’! responsibilities, powors, and
duti.03 of tho school board including its right
to make final docisions on policies. (6> ch 18

SLA 1970)."

Tho boards contond,
from tho privato soctor,
of colloctivo bargaining in good faith is a
tone of art in labor law. Unliku a simple "meet
end confur"™ I1"oquiremont, to nogotiutu in ''good
faith" entails a duty to make concussions.

Thus, nriitngumiit does not have tho final deci-
sions on mat tors subjocl to good faith colloc-
tivo bargaining, sinco If management adheres

using labor cases
that tho roquiromont
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to its doterrainod policies, it violates the

law.

The school boards contend that tho sub- >e
mission of educational policies to a good
faith collective bargaining roquiromont would
roiuov# the final decisions on suwh mattors
from tJio boards, contrary to tho intent of tho
logisluturu oxprossod in AS [1°t.20.610. The
boards contend that to roquiro bargaining on
quostions of educational policy would also
contravene tho Alaska Constitution, art. VII,
61, which makes education the exclusive domain
of the legislature.”™ boo Macaulay v. Hildo-
brand, 1 P.2d 120 (Alaska 1971 )= Delegation
of part of the docision nalcanG power on oduca-
tional policy to labor unions is unconstitu-
tional, they urgo, because tiio union is a pri-
vate organisation, unaccountable to tho public.
Tho union can use tho power for its own ends,
and is undor no duty to footor educational
policios which ajre in tho gonoral public in-
terest.

Tho unions argue that such delegation is
perfectly proper, and that xhoro is no delega-
tion of decision making power inherent in a
labor negotiations® requirement. They Tfurther
arguo that they represent professional employ-
ees, and that their participation in good
faith colloctivo bargaining labor negotiations
is an attempt by tho legislature to provide
professional advice to school boards on the
management of the schools. They assert that
this is a legislative policy judgment, 1in no
way inimical to tho AlasJaa Constitution. Also
rolying on labor cases, they discount the im-
portance of any ''management prerogative' to
determine educational policy under AS Wi,b20.
610, and assort that labor®"s concerns with
working conditions ovorrido any management
prorogativo as to basic policy.

Tho unions arguo that tho Alaska toachors®
collective bargaining statutes aro more com-
prohonsivo than those found eJsowhcro, and
ho ico tho scope of bargaining should bo inter-
protod broadly. The schuol boards assert that
tho Alaska Constitution as interpreted in
Macaulcy v. ilildobrand, supra, is moro adamant
than provisions in other states in placing
education firmly within tho legislative pre-
rogative. Thoroforo, colloctivo bargaining must
yield across a wido range of issuos affocting
educational policy.

Il. Scope of Duly lo Bargain

If vo wore to look to the law concoming
bargaining botwoon labor unions and privato
employers, vo would concludo that tho scopo of
negotiable 1issuos is broad. Tho law relating
to tho private soctor has always containod,
and stial dt.os contain, uncertainties. Uut the
gonor.il trono has boon to roquiro that employ-
ers bargain in good faith on a wido range of
itoms with rospoct to wages, hours, and other
conditions of omploymont, without regard to
wliother tho omployors consider tho itoms bar-
gained for to bo within tilo prerogatives of
management.3 Moreover, some cases hold that
for an employer or a union to avoid boing
found to liavo bargained in bad faith, tho par-
tios must make some reasonable effort to com-

pose thoir difforoncos. While tho good faith
mstandard of collective bargaining doos not com-
poJL-.olthor party to niako concussions, ilitrau-
sigent positions, adopted in an effort to avoid
any agroemont, aro disfavored.0 Thus a legal
dotormination that a matter is subject to good
faitJi colloctivo bargaining may narrow tho
policy making powers of an onployor by curtail-
ing juiy absolute diroctivos on his part.

Vhon wo turn to ompj oyincnt in tho public
sector, and particularly m education, tho
question of what is properly bargainablo is
thrown into more doubt. 1f touchers! unions
are permitted to bargain on matters of educa-
tion 1 policy, it is conceivable that through
succossivo contracts tho autonomy of tho school
boards could bo sovorely oroded, and the effec-
tive control of educational policy shifted
from tho school boards to the toachors! unions.
Such a rosult could threaten the ability ol*

«=olectivo government officials and appointive
officors subjoct to thoir authority, 1In this
case tho school boards and administrators, to
perform thoir functions in tho bo"rd public
intoresx.7

Recontly the United Statos Supremo Court
had occasion to comment upon tho differences
botwoon colloctivo bargaining in tho public
and private sectors. In Abood v. Detroit Board

of Education, U.S. , "2 L.Ed.2d 2bl, 279-
80 (1°77), tho Court, speaking through Mr,
.Justico Stowart, obsorvod: - :

"A public oinployor, unlike his private
counterpart, is not guidod by tho profit motive
and constrainod by tho normal operation of the
markot. Municipal services aro typically not
priced, and vhoro they aro thoy tend to bo re-
garded as in somo senso lessentiall and there-
fore aro ofton price inelastic. Although a
public cmployor, like a privato ono, will wish
to koop costs down, ho lacks an important dis-
cipline against agrooing to incroasos in labor
costs that in a markot systom would roquiro
prico incroasos. A public sector union 1is
corrospondontly less concernod that high prices
“ue to costly wage demands will docroaso output
..id honco omploymont.

Tho govominont officials making docisions
as tho public “oinployor!l aro loss likely to
act as a cohosivounit thanaro managers in
privato industry, 1in part bocauso different
lovols of public authority - dopartmont mana-
gers, budgetary officials, and legislative
bodies - are involved, and in part bocauso
oach official may rospond to a distinctive
political constituoncy. And tho oaso of nogo-
tiating a final ngroomont with tho union may
bo sovoroly limited by stutwtory restrictions,
b- tho nood for tho approval ©f a highor oxecu-
t o authority oi a logisiativo bo.dy, or .,
tho coiiunitmont of budgotary
cal importonco to others.

Finally, decision making by a p bl.ic adiii-
ployor is above all a political process, Tho
officials who represent tho public oinployor
aro ultimately responsible to the oJduciurol-o,
which for this purpose can bo viewed as com-
prising throo overlapping classes of votora -
taxpayers, uaors of particular government

docisions ofcriti-
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sorvicos, onJ govornmont oinployuos.."/Through
oxorciso of tliuir political influence us part
of (ho oluctoiatn, tho employees have® tho op-
portunity to nffoct tlio decisions of govern-
niont ropresontativos who sit on tlio othor
sido of tiiy bargaining tablo. VIiothor thoso
roprosontativos accede to a union®s demands
will depend upon a blend of political ingrodi-
onls, including community sentiment about
unionism gonorally and tlio involvod union in
particular, tlio degruo of taxpayer rcsistanco,
and tlio views of votors as to the importance
of tlio service involved nnd tlio relation bo-
tweon tlio demands and tho qualiv m of sorvico."

in that caso Mr.
noted tho similarity between a

In a concurring opinion
Justico Powell

public sector union and a conventional politi-
cal party:

“"The ultimate objoctivo of a union in the
public sector, like that of a political party,
is to influcncu public decision making in ac-
cordance with tho views and porcoivod interests
of its membership. Whether a teachers®™ union

is concornbi* m*with'"'sdlici-i"cb "al ldTringo .boncfits,
teacher qualifications and i-n-sorvice training,
pupil-teacher ratios®, length-of-"tio-school day,
student -discipline,-or-the content of tho high

school curriculum, its objoctivo is to bring
school board policy raid docisions into harmony
with its own views. Similarly, to tho extent

that school board expondituros and policy aro
guldod .bv-doclslons. madc -by uho. municipal.
stato nnd federal govui®nments, tlio union®s ob-
joctivo is to obtain favorable docisions - and
to placo persons in positions of powor who will
bo rocoptive to tho union®"s viowpoint. In these
rospocts, tho public sector union is indistin-
guishable from tho traditional political party
in this country."™ 32 L.Ed.2d at 298.°

Tho logislature, was ovidontly cognizant
of this concern when it onnctod AS 17.20.53U
and ,610, stating two goals which apparently
conflict. We must now proccod to interpret
vlint wo bolievo tho logiulaturo meant by those
provisions.

Tho school boards initially argue that to
mako niuttois of school oporation and education-
al policy subject to collective bargaining
amounts to an unconstitutional, dulogntion of
Covonimont._.il powor to tho unions.

“‘W*hilo courts in an ourlior ora often hold
laws unconstitutional 01l tho ground that they
delegated logislativo power to privuto persons
or groups, e.g., Carter v. Carter Coal Co.,

298 U.S. 238, 3"1 (*9jJ8), tho trend has boon
to uphold such dologations, ovon whon tho powor
is dologatod to a group with an ocotiomic in-
.torost In tho docisions to bo niado. E.G.,
United States v. Pock Royal Cooporutivo, Inc.,
307 U.S. 3™ 577-78 (1*39)(cooporativo market-
ing program from agricultural products); Agri-
cultural [I"rorato Comrn"n v. Superior Court, 33
P.2d *I93» 50""-Ob (Cal, 193b)(same); I ottor v.
Now Jersey Supromo Court, 7(Jj P. Supp, U>3b,
1039-70 (D.N.J. 1973), nIT"il, 3 b P.2d 71H (3d
» ir, 19?b) (requirement that attorneys hnvo
graduated from law schools accredited by tio
American Uar Association), Sou generally, 1 K.
Davis, Administrative Law "i.ealluu bg-1"1 (Supp.

<

-1970) (colloctlng cases),
<1,958).
\

»

Soo also 1 Id. 82.15

Furthonnoro, tho statute moroly requires
tho school board to negotiate with tho union.
It doos not require tho board to accept any
particular proposal tlio union might offer. It
doos not roquirn, and probably does not permit,
tho board to delegate to tho union tho solo
powor to mako any decision. Thorcforo, cited
cases invalidating outright grants of govern-
mental powor to privato groups, e.g., llothor-
ington v. Mcilalc, 329 A,2d 230 (I'a. 1*I7#)> and
Daysidc Timbor Co. v. Dd. of Supervisors, 97
Cal. Kptr. <131 (App- 1971)» aro not apposite.

Tlio cases in othor states rejecting tlio
argument that collective bargaining with
toachors®™ unions is an unconstitutional dele-
gation of power, all involve statutes which
fairly narrowly constrict either the soopo of

bargainablo isuuos, or tho school boards® duty
to accede to union proposals, 0l both. Chicago
Div. of 111. Ed. Ass"n v. Uoaxd of Ed., 222
K.E.2d 273, 251 (ill, App. 1906); Joint bch.iol
Dist. No, 8 v. Wise. Emp. Kol, lid., 155 N_.w.2d
78, S3 (Wise. 19u7)i Stato v. City of Laramie,
*'137 P.2d 295, 300 (Wyo. 1968) (Ffiromon).

In this opinion, wo similarly construe tho
Alaska statute. A statute dox"ining tho scops
of collective bargaining as broadly as the
union would havo us do, might well proscnt a
oioro troubling constitutional question, but
wo Find no constitutional infirmity in AS 17.
20.550 nnd .010. Tho delegation of powor prob-
lem still bears upon our task of statutory
interpretation, howovor, for in interpreting
tho rulovant statutes wo will nor. readily ac-
sumo that tho legislature intended to divest
tho school boards of their powor to dotormiuo
matters of oducutional policy and school svs-
tom management.

Courts in othor jurisdictions havo con-
sidorod probloms similar to those which we
confront lioro. It is instructive, though not
dotorminntivo, to look to tho caso law of othor
Jurisdictions at an aid to interpretation.

Tho court in Dunollon Dd. of Education v.
Dunollcn Ed. Ass"n., 3** A_2d 737 (N.J. 1973).
doalt with a conflict between a roquiromont to
barguin about "terms and conditions”™ of employ-
ment (without Ffurther definition) and tho
broad managerial powor ovor schools entrusted
to local school boards. Tho court noted that
"terms and conditions”™ of ompLoymont without
furthor tlofinition does not furnish a disposi-
tivo guideline. It hold that tho decision
whothor to consolidate chair, uishipo of tho
social studios dopartmont a’.* English depart-
ment was not a subject of mandatojry bargaining.
It was a mattor pi“udominatoly of educational
policy and thereby foil within tho exclusive
prorogntivo of managomont.3

National Ed, Assn"n of Shawnoo Mission,
Inc. v, lkml*d of Eil,, 312 P.22il 720 (Kansas
*973)i clonuly analogous to tlio case at
bar, Thoro tho tuachoi%" association nogoliali.d
undox'' a statute which permittod it to "partici-
pate In professional negotiation with boards nf



uducation . . . for the purposo ef Tistablish-
ing, maintaining, protecting or improving terms
and conditions of professional service.” Tiio
stato constitution, liko Alaska®s, gave tho
legislature the power to provido for public
schools. Tho negotiations roachort an iImpasse
after the board took tho position that all
mat tors, whether negotiable under tho statute
or not, woro of a policy nature subject to
unilatoral change by tho board and could not
bo incorporated into a contract, whilo tho
toachors assorted that nearly everything per-
taining to school oporations was nogotiablo.

On nppoal tho Kansas Supremo Court was
confronted with tho some probloin that wo aro:
how to frame a tost which would delimit those
matters which aro bargulnablo from those which
are not. Tho Kansas court hold that sailarios,
vacations, and sick leave uro negotiable, in
so doing it pointed out that tho term "policy" -
is not holpful, bocauso ovon sailarios aro u
mattor of policy. It drow tho following dis-

tinction:
"Tho koy, as wo soo it, is how direct tho
impact of an issue is on tho woll-boing of tho

individual teacher,, as opposed to its iffoct
on tho operation of tho scliool system as a
whole."™ 312 P.2d at

Whilo the SImwnoo Mission caso represents
a commendable attempt to balance competing
claims, it doos not provido a tost which is
usoful in determining tho negotiability of
spocific subjocts. In other words, it doos not
provido any comforting guidance in determining
how?, in tho last analysis, tho balance should
bo woigliod botwoon tho scliocol boards and toach-
ors.

Put anothor way, a mattor i3 inoro suscept-
ible to bargaining tho moro it doals with tho
oconomic intorosts of omploynos and tho loss
it concai"iis professional goals and methods.
Dargaining over tho lattor topics presents
particular probloms bocauso thoro is loss lilco-
ly to bo any politically organized inturost
group otlior than tho union concerned with tlioso
issues. Tho saiarios of public omployoos have
. dii"ocl financial offoct 0!l tiio taxpayox"s; Ol
tho otlior hand, a question such as teacher
evaluation of administx"ntors is unlikely to
huvo any impact sufficiently dii-oc; to bo dis-
coi"niblo by laymon. Kurthoi®moro, it is such an
abstract and abstxaiso sub.foct that it is un-
likely that any upprocinblo portion of tho
public will oitliui® undorstnnd it or cai® gidbat-
ly about it. In such circumstnncos, tho risk
that offoctivo power evoi’ tho govornmontal de-
cision will coma to root with tho union is
significantly groatcr. Moroovor, it is moro
likoly that thei“o will bo dlsagroomonts among
union mombors on quostions of this nature than
on "bread and butter'™ 1issuos; tho r.sk that
minox"i"/ viewpoints within tho union will not
bo meaningfully roprosunlud in tho bargaining
is a ronl one. boo Summers, supra, 83 Yalo
L.J. at 1181-82, 1iyfl-93. Out soo Wollott, Tho
Coming Kovulution in Public School Managomonl,
67 Mich. L, Uov. 1017 (iy<iy) (niyuos that
tlioso subjects should bo bax®"gaiuablo).

Il. Specific Issues r J

Wo will now considox* tho Alaska situation
in niax’o detail. At tho outset it appeal®s to us
that quostions coneexiling salaries, the number
of houx"s to bo worked, and amount of leave
tiino are all so closoly connoclod with the
oconomic woll-boing of tho individual soachar
that thoy must be bold negotiable under our
statutos. Tho t“utibling question is what otliox”
itoms aro bargainable,

Tho various trial courts in those cases
considored such itoms as (I1) relief from non-
profossioual chox"or., (2) demon Uax"y planning
timo, (3) paraprofossiuual tutox-s, @) te.ic.bor
specialists, (5) touchor®"s aides, (b) class
size, (7) ITupil-toacher Xatio, (8) a teacher
ombudsman, (y) toachor evaluation of admini-
strators, (10) school calendar, (11) Sulociioti
of iustx“uctional matorials, (12) dio uso of
socondax-y dopartmont heads, (13) secondary
toachor propai“ation and planning time, and
(1*0 toachor representation 011 scliool board
advisoiy commit toes.

Tho -testimony adduced in tho tx"ial coux™ts
doos not px“ovide us with much onlightonmont C\s
to why any of tlioso items should fall on oun
side of tho lino or anolhcx™. Hoalisticnlly tho
two nroas, 1i.0,, (1) educational policy, ard
(2) matters pertaining to cmploymont and pVo-
fessional duties, moi"go into and biend with
each othor at many points. Logically and
somantically it is noax"ly impossible to assign
specific items to 0110 catogoi®y and not the
othor. Cex"tain examples may mako this point
moro ciourly.

In tho Mnt-Su enso tho toachors havo
askod for a planning period of minutes 'to
bo talron during tho academic portion of tho
day," Woro this moroly a Xoquost fox” planik ig
timo, it might bo considox®d negotiable, Tiio
domand tliut it bo during tho academic poi®lion
of tho day, howovcx”, px“osonts an additional
complications whothor, as n mattor of educa-
tional policy, olomontary school cliildxtn
should havo ono toacliox- witli thom throughout
tho day oxt whothox* thoy aro old enough to bo
taught by different pooplo. This presents a
basic educational decision. Whilo tho amount
of paid timo nvnilablo to a toachor fox” propui
ation of losson plans ufl"octs tho toachor
directly, tho domand that such timo bo avail-
able "during tho ucadomic portion of tho day"
proaonts u policy question.

Similarly, tho question of class size
affocts dixoctly tho amount of work a toachor
must perform. Hut tho dutoi*mlnutioii of optimum
class aizu Is quito basic to”schonl policy and
managoinont, and potentially has u substantial
impact on tho school district®s p"”brnunnol e;c-
pondlluros, A numbor of courts havo found
this to bo clearly nuii-nugoliublo. See National
Ed. Ass"n. of Shawnoo Mission, Inc. v. Hoard
of Ed., 312 17.2d 926, h35 (Kan. 1973); West
Irundugnuit Teachers Amij"ii v. Jlolsby, 313
N.E.2d 773, ?277-7« (N.Y. App. 1Iy?"t); -School
Dist. of Soward Ed. Ass"n v. School Dist. of
Soward, lyy N.W.2d 752, 759 (Nob. 1972); City



of luddofnrd v.
A.2d **03 (Maino 1379). >

An examination of tho othor spocific
itolln listed above yields oqually indol"inito
(uiswors. Wo ai*o confronted, thun,
ation in which tlio legislature has not spoken
with clarity and concerning which wu possess
no cxporiisu, Wo can only concludo that sala-
rios, fringo bonofits, tho number of hours
woi“"ked, and tho amount of leave tin.o are

nogotialOo.lu In view of tho conconis oxpress-

cd on pago 7-10 supra, wo concludo that tlio
othor items listed on pago. 17 aro, under tho
existing statutory languago, non-nogotiablo.

It would bo holpful
through fnturo enactments,
fic guidance on a number of tho items which
tho unions seek to nogotinto. Lacking that
guidanco, howovcr”, wo cannot confidontly say
that tho legislature intended any of these
items to be bargainable. Wo cannot,
rend tho statutes expansively as to tho scopo
of what 1is nogotiablo.

.». Z=r v i v e ; fir = ‘e

Ac tc niattex’s which affoct educational
policy and aro, theroforo, not nogotiablo, wo
boliovo that there is novortholoss
ourslut jvos" tlio intontion that tho school
boards moot and confer with tho unions. It is
desirable that the boards considor toachor
proposals on such questions. Tliis will
ago teachei®s. to.give tho boax*ds tho bonofit

if tlio legislature,

ofe*theter*bjcpcrtish’p™2nd to mako™ thoir positions

known fox* tho board®"s uso
ucational policy.

in ostablishing od-

Onc minor question romains. In tho Kunai
caso tho trial coui"t, in consti“uing the sta-
tutes, x"uliod upon tho privately oxprossod
opinion, by means of a lottor, of a formal*
legislator. Tho legislator®s opinion was not
a wafctor of public l-ocord,
notice, nor was it introducod iIn evidence,
Evon if it woro pl:iccd in ovidcnco, roiianco
upon it would bo impermissible undoi* Alaska
Public Bmployoos Ass®"n v, Stato, 525 I1°.2d 12,
16 (Alaska 197*")* Resort to tho lottox* us u
moons of logal intox*piotation was, thoi*ofox*o,
en*or.

AFFIRMED IN PART, REVERSED IN PART.

APPENDIX

LIST OP NEGOTIABLE
AND NON-NEGOTIARLE ITEMS

Thoso itoms which n¢¥o non-nugotiablo axo os
follows:

1. Roliof from Non-Profossional Cho.ros
2. Class Size and Toachor Load

3. Ombndsniiui

4. Evaluation of Administrators

5. Toachor Aides

. Para-Profoasionala

rXR Formula

Specialists

Calondax*

©O®~N O

Biddoford Teachers fiss "n, po4“

with a situ-

provided moro spoci-

*therefore,

implicit 1in

oncour-

subjoct to judicial

Thoso

itoms which aro nogotiablo are:
1. Rocognition
2. Negotiation Procedures
3. Gi"i1ovanco Px"ocodui®os
4. Salary Schodulo Conditions
g_ Salary Schodulo
« Automatic Cost of Living
7. Extra Cui*x*icular and Extra Duty
8 « Extondod Contract
9. Additional Educational Employmont
10« Lifo Insui“ancu
11. Health Insurance
12. Liability Insurance

13. Automobile Allowanco
14. Tuition/In-Sorvico Workshops
15. Roimbursomont foi* Physical Examina-

tions
16. Sabbatical Leave
17. Caroor Dovclopmont
18. Administrative Loavo
19. Personal Loavo
20. Sick Loavo and Boroavomoiit
21 Poi"sonal {aid Sick Loavo for Half-Timo

Ei . iployoos
22. Unpaid Loavo of Absonco
23. Matoiidiity Loavo
24. Political Leave
25. Duty-Proo Lunch
26 . Toachor Preparation Periods
27. Monthly Planning Time
28. In-Sorvico Days
29_. Discretional Matorials
30. Personnel Files
31. Toachor Transfer
32. Teacher Retention
33. Job Oponings
34. Reduction of Staff
35. Toachor Contracts
36. Association Rights and Privilogos

fa' Information

fbo Koloano Timo fox* Mootings

<€ Uso of School Buildings
Uso of School Equipment
Supplios
Mail Facilities
Subcontracting
Non jJoopnrdy
Exclusive Rights
KiEA Professional Loave
[I0 Duos Doduction/Cgntinning Member-

ship

[1D Othor Deductions

Ini) Conformity to Law

(1) School Board Agenda

ko) Prolimlnary Draft of Budget
37. Agroomont Jrint-up and Dissomination
38. Duration of Contract

¢ mPo o D

1Anchorago Box®ugh Ed. Ass®n v. GAAB,

Anchorago Uox“ough School Dist, , No, 2492 (horo-
innftor Anchox®ago).

~Konui Pon, Dorough Sch, Dist, and Konai
Pon, Borough v. Konai Pon. Ed, Ass"n, No, 2470
(horuinnftox* Konai).

“Matanuska-Susitna Sch, Dist, v. Matanus-



ku"-Sus jtn* Ed. A.-s™n, No.

Mut-Su)

2583 (horognaftor. ,

Aai aslca Constitution, art. VII,

"Tlio legislature shall by gonorul law
ostablish and maintain a system of public
schools opon to all children of tlio State, and
niy providu fur other public educational insui-
tJtions. Schools and institutions so ostablisli-
ed shall bo I'roo from sectarian ccutrol. No
cionoy shall bo paid from public funds for tho
diroct benefit of any religious or othor pri-
vato educational institution.”

AFibroboard Papor Products; Corp. v. N.L.
R.B., 379 U.S. 203 (19671) (mnnagomont decision
to subcontract out tho work of somo omployoos
niuot bo bargained J; International Ladios®™ Gar-
mont Workers Union v. N.L.11.13., 763 F,2d 907
(D.C. Cir. 1972) (decision to rolucato tho
business to anothor stato subjoct to bargain-
ing); Jloyal Typewriter Co., 209 N.L.R.D. 1006,
1012 (197*I) (decision to closo a plitnt subjoct
to bargaining). But sou Gonoral Motors Corp.,

191 N.L.R.D. 951 (197D)» aff"d sub 110m. Inter-
national Union, United Auto. A. & A. Imp.
Vkrs, v. N.L.Il1.B. ~-170 P.2d =12, 425 (D.C. Cir.

1972) (decision to sell of businoss not

bargainablo).

part

ASign and Pictorial Union Local 1175 vy,
N.L.R.D., 79 F.2d 72d, 731 (D-C. Cir. 1969);
N.L.R.D. v. Genoral Electric Co.,, "™»S F.2d
736, 750-62 (2d Cir, "909), cert, deniod, 397
U.S. 965 (1970); N.L.R.B. v. McLano Co. , '*03
F.2d L83, NSt (3th Cir. 196b); N.L.R.D. wv.
Rood <« Princo Mfg. Co., 203 I1".2d 131, 13%-35
Ilst Cir. 1953)i cert, donicd, 3 U.S. 887

1953) (*"tho omployor is obliged to makc somo

"roasonablo effort in somo direction tocompose
his diffoxoncos with tlio union'™; cmphasis in
original); Majuro v. N.L.R.D., 19S Fr.2d 735
(5th Cir, 1952). See gonorally Swordlow Froo-
doin of Contract in Labor Law, 5! Tex. L Rov,
1 (1972).

7as ono commontator has notod, '"what is
in tho bost interest of tho students and tio
community is not always in tho bost interests
of toachors,"™ Ruud, Symposium on lIbachor bai*-
gaining: Commontary, 50 Ind. L.J, 3V», 33U
(1975).

61 statosY

®Tho holding of tho majority in Ationd was.
that a union shop or agency shop ngroomont for
public omploycus, requiring all employees in
tho bargaining unit to mako financial contri-
butions to tho union, did not violate tho first
atnondiiiont rights of omployoos who objected to
tho union. Tho samo rulo obtains for unions in
tho private soctor. Although Justice Iewoli
concurred in tho majority"s decision to remand
tho caso for furthor pibcoodings, ho disagrocd
with this constitutional holding, Unlike tho
majority, ho folt that tho difforoncos between
public and privato employment compelled a
holding that agoncy shop or union shop agreo-
monts in tho public soctor aro forbidden by
tho first amondmont.

Soo gonerally Rolur.us, Constraints on
Local Govommonts in Public Employuo Uargain-
ing, 67 Mich. L, Rov. 919 (1%}9); Shaw and
Clark, Tho Practical Difforoncos Do tween Pub-
lic and Privato Soctor Collective bargaining,
19 U.C.L.A. 1. Rov. Sb7 (1972); Summers, Pub-
lic Soctor bargaining: Probloms of Government
Decisionmaking, M U. Cinn. L, Rov. 669 (1975);
Summers, Public Employoo Bargaining: A Politi-
cal Perspective, 83 Yale L.J. 1136 (197*);
Wellington < Winter, The Limits of Collective
Bargaining in Iublic Employment, JS Yale L.J.
1107 (19p9)i Projocr, Colloctivo Bargaining

and Politics in Public Employment, 19 U.C.I1.A.
L. Rov. 867, 1C0-31 (1972)."Supp-. 1036, 1039-
t0 (D-N.J. 1975), aff"d, 5"iC F.2d *1S (3d Cir.

1976) (requirement tliat "ttornoys liavo gradii--
atod from law schools uccroditcd by tho Ameri-

can Bar Association), Soo gonorally, 1 K. Davis,.
Administrative Law Treatise 62.1" (Sup;)- 11170j
(collocting casos), Seo also 1 Id. 02.15 (1958).

~Tho teachers®™ unions in tho ease at bar
arguo that Dunncllcn was overruled by later
legislation. The statuto in question doalt with
only a limited aspect of bargaining; and Dunnol-
ion has boen lollowod by the courts despite tho

statutory amondmont. Soo, o0.g,, Galloway Tp.
Bd. of Ed. v, Galloway Tp. Ed. Ass®*n, 33 A.2d
133 (N.J. Eupor. 1975).

100r 3 U.S.C.
Proforonco Act.

27312(a) undor tho Votorans

Educators Nogotluting Service

6
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FISCAL NOTE.

REQUEST
Hill/Resolution N. , House Bill 453 "An Act relating to Labor Relations between School

Titde Boards and other public employers and their employees.1

Requested bv HF"S Connitt.pp Date  4/18/79

FISCAL DETAIL

Agency Affected Department of Labor

Program Category Affected Public Protection

BRU, Program, or Subprogran(s) Affected Wage and Hour Administration

(\ote: Kmore than one budget component saffected, sgparate lire-item amounts and funding for each
component in the aalysis sscdan.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY8 1 Fy & FY 84 FY 8
PERSONAL SERVICES 28.8 28.8 0 > 28.8 28.8
TRAVEL 16.1 17.2 18.4 19.7 21.0
CONTRACTUAL 10.7 11.4 12.3 13.1 14.0
COMMODITIES 2 2 2 3 3
FOUIPMENT 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0
GRANTS. CLAIMS. ETC. 0 0 0 0 0
TOTAL 55.8 57.6 59.7 61.9 64.1

FUNDING  (Thousands of Dollars)

GENERAL FUND 55.8 57.6 1 59.7  .61.9 64.1
FEDERAL FUNDS
OTHER i1Specifv Fund Source) L
1
i
POSITIONS
FULL TIME 1 i 1 1 1 1 1
PART TIME 1 1
TEMPORARY 1

ANALYSIS (See Aisal Note Preparation Instructias, Section 110)

1. Personal Services cost of current salary schedule cost (1/28/80), does not reflect
any outstanding salary increases r.y* yet approved by Legislature.
2. Travel to remote areas, $15,000 - Wage & Hour Investigator 1, Range 16, Juneau.
3. Contractual Services, $10,000, includes Legal Services cost for Attorney General's
Office.
4. Equipment, $1,000 - Desk, Chair, Bookcase, Calculator and recorder.
5. Inflation factor used - 7% for all items, except Personal Services.
6. Assumes effective date of July 1, 1980.
IV. DATE January 28, 1980 PREPARE] Soulv Il
AGENQ
Origirel: Lagislative Finance PHONJE /d5-2720
(¢ o Budget and Management
Prime Sponsor (Hrst Legislator Named)
33- 001 (Rev. 12/79)



3205 East 17th Anchorage, AK 99504
w-278-9531, h-276-7585

January 23, 1980

Representative Thelma Buchholdt
Pouch V
Juneau, Alaska 99811

Dear Representative Buchholdt

It is our understanding that House Bill 453 is scheduled for a hearing
before the Health, Education & Social Services Committee, which you
chair, on January 28, 1980.

H.B. 453 1is very important to every non-certificated school district
employee throughout the state. As we explained to you in our letter of
November 1979, we strongly support legislation which would bring classi-
fied employees under the protection of the Public Employment Relations
Act, which H.B. 453 does.

Thank you for scheduling a hearing for this bill. yle will be closely
monitoring the progress of H.B. 453 and stand ready to provide you with
any information you may need.

Sincerely

TOTEM ASSOCIATION OF EDUCATIONAL
SUPPORT PERSONNEL ,

X Ay .y uWw

Patricia M. Gold, President

pmg/js



CLASSIFJ-SD PERSONNEL ORGANIZAT
Fairbanks North Star Borough School District
958 Cowles-Room 261

Fairbanks, Alaska 99701 (907) 452-2023

January 18, 1980

Representative Thelma Buchholdt, Chairperson

House Committee on Health, Education and Social Services
Pouch V

Juneau, Alaska 99811

Dear Representative Buchholdt:

Our organization has been informed that H.B. “"»53 is scheduled for
committee hearing on January 28, 1980.

H.B. ~53 1is very important to our organization and to all non-
certificated employees of school districts throughout the State of Alaska.
Therefore we support H.B. A53 most vigorously, and urge its passage.

The intent of the legislature when the Public Employment Relations Act
was enacted was to create an orderly process by which public employees could

collectively resolve problems. The law provides for a problem-solving
mechanism which results in acceptable agreement. The law also defines unfair
labor practices and provides that mechanism for resolving such charges. Under

PERA, finality to the collective bargaining process and related concerns

is provided either through binding arbitration or the right to strike. Non-
certificated school district employees do not have the above provisions of law
available to them. Equity requires that this small group of public employees
also be afforded recognition as provided by the Public Employment Relations Act.

We would Ulike to take this opportunity to thank you for your concern in

this matter. If we can assist you in gaining passage of this legislation,
please so advise.

Sincerely

lola "Harris,
Pres ident



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE.

REQUEST

ngj~ o~ fabojr relations between school"boards and utlier publ ..,
1ltde .pmnlnyprs. and ?J.hp(%r pmnlrnypps p_
Requested bv  House HESS Date 1/2.4/80-

FISCAL DETAIL w J

Agency Affected Department of Education

Program Category Affected Education

BRU, Program, or Subprogram(s) Affected,

(Note: If more than one budget component is affected, separate iine-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 80 .FY 81 FY 82 FY 83 FY 84 FY 85
oo PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 _ COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
TOTAL
0 0 0 0 0
FUNDING (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0

FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (Sec Fiscal Note Preparation Instructions, Section I1l)

Fiscal impact cannot be quantified

IV DATE 1/28/80 PREPARED BY
AGENCY Department _of.Educa.tion
Original: Legislative Finance PHONE 465-2800

CC:

Budget and Management
Prime Sponsor (First Legislator Named)

33-00! (Rev. 12/79)



SHARON J. DOWELL
5703 STERLING WAY
ANCHORAGE, ALASKA 99504

Hon. Mike Miller

Alaska House of Representatives
State Capitol

Juneau, Alaska 99811

Dear Representative:

Like most Alaska voters, | believe that a worker should not
be forced to join or support a union in order to get or
keep a job.

Please cast your every vote against H.B. 453 - or any other

bill that would force teachers and education employees to

pay a union iIn order to work.

111 "be very interested to hear from you on your stand concerning
this issue.

Sincerely yours,
/



February 1, 1980

Hon. Mike Miller

Alaska House of Representatives
State Capitol

Juneau, Alaska 99811

Dear Representative:

Like most Alaska voters, 1 believe that a worker should not
be forced to join or support a union iIn order to get or
keep a job.

Please cast your every vote against H.B. 453 - or \y other
bill that would force teachers and education emplo es to
pay a union in order to work.

I"11"be very interested to hear from you on your stand concerning
this 1ssue.

Sincerely yours,



Hon. Mike Miller

Alaska House of Representatives
State Capitol

Juneau, Alaska 99811

Dear Representative:

Like most Alaska voters, |1 believe that a worker should not
be forced to join or suppor® a union iIn order to get or
keep a job.

Please cast your every vote against H.B. 453 - or any other
bill that would forc” teachers and education employees to
pay a union in order to work.

1'll be very interested to hear from you on your stand concerning
this 1ssue.

Mary L. Cook
Box 1557, Star Route A

Anchorage, AK 99507 \

Hon. Mike Miller

Alaska House of Representatives
State Capitol

Juneau, /&K 99811



February 1, 1980

Hon. Mike Miller

Alaska House of Representatives
State Capitol

Juneau, Alaska 99811

Dear Representative:

Like most Alaska voters, 1 believe that a worker should not
be forced to join or support a union iIn order to get or
keep a job.

Please cast your every vote against H.B. 453 - or any other

bill that would force teachers and education employees to

pay a union iIn order to work.

1'll be very interested to hear from you on your stand concerning
this 1issue.

Sincerely yours,

cS:

Cc/1



P.0. Box 406
Haines, Alaska 99827
September 31, 1980

Representative Mike Miller
Alaska House of Representatives
State Capitol

Juneau, Alaska 99811

Dear Representative Miller:

Like most Alaskan voters, 1 believe that a worker should not
be forced to join or support a union in order to get or keep a
job.

Please cast your votfiaga/nst H. B. 453- or any other bill that
would force teachers and education employees to pay a union in

order to work.
111 be interested to hear from you on your stand concerning

this issue.
Thank you very much for your kind attention to this matter.

Yours truly

ALan W. Heinrich



The National Right to Work Agency
called 1/17/80

Against HB 453

contact person
Ruth Ann Hoel
703- 573-8550

in Virginia
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PROPOSED AMENDMENT TO HB 453
Offered by the Seventh Day Adventist Church

On page 1, line 17, after ™ . . . agreement.", 1insert the

following:

However, agreement 1involving union security including an all

union agreement or agency agreement must safeguard the rights

of non-association employees, based on bona fide religious

tenents or teachings of a church or religious body of which

such employee 1is a member. Such employee must pay an amount

of money equivalent to regular union dues and initiation fees

and assessment, 1if any, to a non-religious, non-union charity
mutually agreed upon by the employee affected and the representative
of the employee®s bargaining organization to which such employee
would otherwise pay dues. The employee shall Ffurnish written

proof that this has been done.



TESTIMONY OF LORI SEARS, NEA-ALASKA BEFORE THE JOINT MEETING OF THE HESS
COMMITTEE - April 7, 1979

Working Conditions for Teachers

As a result of the narrow view School Boards are taking on items that are
negotiable and the 1977 Supreme Court decision, we are seeking the inclusion
of working conditions as negotiable items between teachers and their school
boards.

The recent DOE Task Force report on Regional High Schools cited the high
teacher turnover, among other things, as an interruption in the educational
process of rural children. We believe that that high turnover, in part, is due
to teachers not being properly informed of the demands, placed upon them that
are beyond the normal duties of a classroom teacher.

Many accept a teaching position and then discover their duties include
additional non-instructional duties that have not been spelled out in the
teaching contract or the negotiated agreement. Some of the activities required
of teachers by districts are:

- Repair and maintain the school®s generators

- Be present at all Community School Committee meetings, Parent advisory

meetings for: [Indian Education, Johnson O*Malley, Title 1 and
Special Ed

- Supervise and handle paperwork (tends to be massive) for: janitors,

cooks, and aides

- Supervise lunch hours

- Provide/supervise community recreation and/or activities like: town

movies, dances, PE activities in the gym

- Emergency repairs to schools (if the roof leaks, fix it)

- Haul freight to school from airport or river

In our urban areas, the greatest working condition is the number of
students one 1is required to teach without regard for the type of student
who 1is to be instructed. With mainstreaming of the exceptional child being
an intregal part of our classrooms, teachers are finding classloads to be
excessive when three or four severely handicapped youngsters are placed in
already crowded classrooms. We support the education of all exceptional
children in the least restrictive environment, but we do not feel proper
attention has been given to the problems the classroom teacher faces when
mainstreaming is done without regard to class size.

We feel that the negotiations table is a proper setting to discuss these
duties and requirements placed upon teachers that have been narrowly construed
to be policy matters rather than conditions pertaining to the fulfillmpnt
of our professional duties.



ANALYSIS OF HOUSE BILL 4p3

Department of Labor April 19, 1979
Office of the Commissioner

Phone: 465-2700

Title: "An Act relating to labor relations between school

boards and other public emolovers and their omolovecs."

This legislation would make it mandatory for all school boards

to permit their non-certificated employees to enter into col-
lective bargaining and they would be covered by the Public
Employment Relations Act. This bill would cover persons that
have been barred form entering into collective bargaining under
present law. The Department of Labor acts as the Labor Re-
lations Agency  for all public employees except Stato employees
and would have to take on the added duties for these employees

to conduct elections, hold hearings and settle grievances throucih-
out the- state.

Jv."Ction 1. AS 14.20.550 sets out what the school board
must negotiate with the certified teachers on, and (b)
gives tho Department of Labor the authority to settle
.my disagreements over working conditions if the certi-
ficated employees and school boards cannot agree.

duction 2. AS 23.40.100(b) makes it mandatory that no
reeresentution bo placed on the initial election ballots,

tor elections conducted under the Public Employment P.ola-
tionf? Ac”.

Section 3. AS 23.40.200(c) prohibits non-certificated em-
ployees of school boards from engaging ina strike.

Section 4.AS 23.40.250(5) and (6): (5) takes awav the
exemption ¥ r non-eorli floated school bomd employees.
(6) maker a school hoard a public employer under FFRA.

Section 5. Kk? 23.40.250 defines school board for PF.RA.

Section o. makes it mandatory for school boards to permit
their non-certificated employees to enter into collective
bargaining covered by the Public Employment Relations Act.

. Section 7. Any collective bargaining agreement already
entered into are not covered bv these laws.



Fiscal Impact - The bill would require one now position
with adequate funding for additional travel and other
non-personal services expenses.

Conflicting Bills - Senate Bill 213

Departmental Position - Neutral



CITY AND BOROUGH OF JUNEAU SCHOOL DISTRICT
P.O. BOX 808 = DOUGLAS, ALASKA 99824

February 5, 1980

The Honorable Mike Miller

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Miller:

The Juneau School Board wishes to go on record as being opposed
to House Bill 453 and Hous:e Bill 487 for the following reasons
and respectfully request that you do net support them.

House Bill 453 provides the right to strike to all employees

of the School District, and iIn addition, provides mandatory
bargaining to all employees with broad interpretations to what
must be bargained. At the present time the Juneau School District
negotiates with their classified employees so the legislation 1is
not necessary, and above all, should nor include the right for
any employees to strike. Please remember that school boards in
Alaska cannot raise money on their own, but must come to the
Borough Assembly or Legislature for additional revenue. A
striking action against the Board allows them no additional
revenue with vhich to resolve the strike. Therefore, educational
programs are cut back.

House Bill 487 cn binding arbitration removes the decision making
authority from the elcted representatives of the people. Instead

of leading to a solution of the problem by serious negotiations by
both parties to avoid arbitration, often one or the other parties
will hold out for arbitration. Historically arbitrators split

the difference and everyone holds out with extreme offers as tactical
maneuvers.

It is our opinion that tJ"~ .ate Board of Education request to the
Governor to form a Blue Kj0. on Committee to seek the best alternative
to the serious problems of negotiation should be honored. Passage

of legislation before the study would be premature.

With the legislatures having second thoughts over the collective
bargaining of State employees and contemplating some modifications,
it seems appropriate to allow a study of the problems to take place
before enacting legislation that may not serve any useful purpose.

ACCREDITED BY NORTHWEST ASSOCIATION OF SECONDARY AND HIGHER SCHOOLS



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL ,NOIE

L REQUEST _ 3 3
Bil lution No. —ouoebill -Q
ﬁd? ""An act ""relating to labor r&iatiOl®™ TnT.ttEHL1l OOIliUOI" LOoafjao""5TFT~0t?rgT
wimHygyeco and thole employee

Requested bv pa Date *' ¢'I5

. FISCAL DETAIL
Agency Affected Department of Labor

Program Category Affected funlic protec_:tion

BRU, Program, or Subprogran(s) Affected Wage and Hour Administration™

(\ote: Kmore than one budget component Baffected, sgparate line-itan amounts and finding foreach
component iIn the amallysis sectian.)

EXPENDITURES  (Thousands of Dollars)

FY79 FYBO FraL FYo FY 03 FY 04
PERSONA! SERVICES 25.5 31.3 33.2 3.2 373
200 TRAVEL 15.0  15.9 16.9 17.9  19.0
100 CONTRACTUAL 10.0 10.e 11.2 11.9 126
TOIL  COMMODITIES - ( 2 2 3
SP. EQUIPMENT 1.0 o0 0 0 0
600 1AND VSTRUCTURES
700  GRANTS. CLAIMS ETC.
TOTAL 55.7 950.0 61.5 65.2 69.2

FUNDING  (Thousands of Dollars)

GENERAL EUNO L 55.7  58,Q. .. 61.5 65.2  69.2
FEDERAL FUNDS
ol

[ILK (Specify Fund Source)

POSITIONS

FUl 1 1IMP 1 1 1 1
PARI'TIM 1
TEMPORARY

Il ANALYSIS (See Fci)scal Note Preparation Instructions, Section 111)

The Department muat assume that al3 non-covtlfloated employees of” school
board:-, will enter Into collective bargaining. It would require: travel to
nil areas op the state to conduct elections, hold hearings, resolve
grievances and unfair labor practices.

It would require the addition of one W/H Investigator 1, Range 16,
stationed in Juneau. $15,000.00 in additional travel funds to travel
to all of the remote areas, $10,000.00 contractual for legal services
for. the Attorney General®s Office, and additional printing costs.
$200.00 for commodities and $1,000.00 for equipment; this would include
a ucsk at $329.71, chair $135.63, bookcase $102.04, calculator $209.50
and recorder $223.00.

6, inflation factor used in expenditure analysis.

N. DATE "1/18/79 _PREPARED L i ___

AGENCY . Erfmr.
Origiral:  Legislative Finance PHONE _M-27_20
e Budget and Management

Prime Sponsor (AIrst Legislator Named)
3B 001 Rev. 12/73)



AlA

FISCAL

U1-QUEST
Bil! "Kclylulion No.

& AN
T|t|e P. ciCL IPwJllLH.T &v 40

Requested pv y-

1. FISCAL DETAIL
Agency Affected Department of Labor

program Category Affected, ruQj. .-0.e;:aea

BKC. Program, or Subuogram(s) Affected = .m omm c:

(Note: If more than one budget component is affected, separate Ilnc itein amounts and funding for each
component in the analysis section.)

LXiM-"VPITCRI-.S  (Thousands of Dollars)

R TV  FY.80 FY 81 FY 82 FY 88 F) 84

Inn  PF.KSONAI SERVICES ’g_;l— 31.3 3.2 30.2 37.3
Dm  VRAVF1 1.0 159 16.9 17.9  19.0

( ON'TR ACTI'A 1 10. 10.5 11.2 11.9 12.6
2 1 COMMODITIE-S § . 2 2 2 3
MM IOUIPNIINT 0 0 0 |
<20 I AND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

A |
TOTAL 55.1 58.0 61.5 65.2 69.2

FUNDING  (Thousands of Dollars)
"1 NTRA1l FUND L i .. 53.0 61.5 1 65.2 69.2

11 DI-.KAL FUNDS
OTHER Gneeifv Fund siutrce)

POSITIONS

NTL TIMI 3 1..... J...1 .. 1 ul
PART TIME J

-mpCr Cry "z z z il —_ —_—

Il ANALYSIS (See liscal Note Preparation Instructions, Section i)

i mma',. y ikl .t Il . r.-omPt 1 1Gelt m o 53 - ®m SChc =>1
., VE enter 3 itc m ie *t3v» Uarfflinln~*. It w uld require trave?2
ip UhO a‘'as.e tC CCiVv.l T uf 1hr:-' ,
- 3m 1Cibcr ; 0" lc<-,

It would require the audition-of otic W'ii Investigator 1, P.axcje 1C,
e itioncu iii Juneau. $15,000.00 in additional travel funds to travel
oil of tle remote areas, $10,000.00 contractual for local, services
i the Attorney General®"s Office, and additional printi’'g costs.
-)0.00 for commodities and $1,000.00 for equipment; this would include
a cosh at. $3.19.71, chair $135. 63, bookcase $102.04, calculator $-39.30
r.-coj"Jer $223.00. —

3nnation factor used in exPend* tore analysis. )
IV. DATL - ; PREPARED f)Y".'2¢cl:1"58 $ e j#<fahT~I'LZX
AGENCY Tl
( igmai | e.egisiative / ;n.mee Pricp-U

-t and M.msge; . it
VMih: _Soru thu ; gt I-.ud) I$. v2 1 .r)\ D f°

)01 iRev. 12'7Sj



f-iCA ALASKA COMMUNICATIONS, AN -
PHONI: 506-6440
JUNEAU, ALASKA 99601

02166 NL ANCHORAGE AK 50 03-07 8107 AST
PMS REP THELMA BUCHHOLDT
JUN
WE ARE APPALLED BY THE COMPROMISING POSITION IN WHICH HB489
PLACES LOCAL SCHOOL BOARDS. WE WILL LOSE LOCAL CONTROL ENTIRE
PLEASE VOTE NO
HEATHER FLYNN

ANCHORAGE SCHOOL BOARD



coM mJN icinois, i*
.',6-6440
ALASKA 99S0lI

3P098 POM ANCHORAGE ALACKA 15 02-31 750P AST
?MS REP BUCHHOLDT
JUN
I SINCERELY URGE THE PASSAGE OF H3439 TO STOP THE
DISCRIMINATION AGAINST IHE NONCERTIFIED SCHOOL EMPLOYEES

CARL W JONES PO BOX 634 HOMER AK 99603 L



SESSION.

L ARGO KALVA BOX 1062 SOLDOTNa ak



A ALASKA COMMUNICATIONS, ID-
PHONE: 55& 6440
JUNEAU, ALASKA 09801



TEL!

HGA ALASKA COIVIMUNICATIONS, INC-
PHONS: 586-6440
JUNEAU, ALASKA 99301

07107 NL ANCHORAGE ALASKA 50 02-01 73CP ASi

PMS REP BUCHtCLD#

JUN 2
3NSLY URGE YOUR COMMITTEE TO PASS HB439 ég
IN THE BEST INTEREST OF THE NCNCERTIFIED PUBLIC EMPLOYEES

OF ALASKA.
DARLENE TACHICK BOX 1506 SOLDOTNA AK 99669



02116 NL ANCHORAGE ALASKA 50 02-31 S33P AST $
PAS REP BUCHHOLDT s

HUN

m

I URGE FULL SUPPORT OF H34S9 FOR PASSAGE THIS LEGISLATIVE®
SESSION.

DARWIN AND KAYE WALpSMITH 50X 154 NINILCHIK AK 99639
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tOA. AL&SKA COM KUNI*rONA~ A
PHOF&:

- D ~rvo >» 1 IT ri X' 1* * OITICM \s

02145 POM ANCHORAGE ALASKA 15 02-01 9257 AST
PMS REP 3UCHHOLDT
JIN
IM IN FULL SUPPORT OF HB4S9.

ROY £ BROWN JR TEACHER KENAI CENTRAL HIGH SCHOOL

BOX 762 SOLDOTNA AK

813 816)

it N I
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