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COASTAL
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FY 77-78 Fuudirig <“ound ? 6-29-78
Mun icipal AlJdocsstions To? Planning
MUNICIPALITY REQUEST ALLOCATION FROM REQUIRED 1.CCA!
308(b) _303(0_ MATCH
CORDOVA (Rd. D J 40,000 $ 25,000
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1) Facility siting study $160- UO $160,000
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HOMER - Water system design 280,000 248,643
SELDOVIA < Water system design 65,000 55,000
KODIAK ISLAND BOROUGH
Management plan 48,000 46,000 11,500
HOMER - Drainage plan 50,000 37 ,400 9,350
SUB TOTAL: $167,000
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Alaska coastal energy impact program

ENVIRONMENTAL/recreational grant awards

Sjruiiciry of Jkuuiid_ 1 Awards:

Available E/R LY 77 funding $062,904
Amount awarded in Round ]. 306,636
Available funding for Round 2 $356*268

JSin.tcd (11 sted in order of priority)

plicant Project Award
1 City of Homer Campground relocation/expansion
Planning and design
s : _ ; ; $230,000
tl Yy of Va|d0] Salmon rehabilitation project sfudy 13244
> it/ of Cordova long-range salmon planning 79'543
. Ak Dept. TFfir.h/Game Salmon stock evaluation 7 .
33,481 (partia
$3567768

" L,0 1 I" jects riot funded-deferred projei ts
Request not funded

g' ff*?e%?'\ﬁﬂaﬁé%ame Broodstook so lei tion $75.000
_ N Oil spill contingency plan $75’000

7. City of Seldovia - ;
- . Recreation plan for boardwalk $80.000
- City of Seldov K Park Plan for Beach $65,000

7 Rid 2 Projects not funded- rejetted jiroject$

9. (.ity of Kenai Erosion Prevention
$200,0tu
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March 13. 1979 SENATE JOURNAL

SECOND READING OF SENATE RESOLUTIONS

SENATE CONCURRENT RESOLUTION NO. 12 (approving regulations

adopted by the Alaska Coastal rPoltev Council) was read the
second time.

Senator SturgulewskL moved and asked unanimous consent

that the letter of irtent of the Community and Regional
Affairs Committee on pages 372-373 of the Journal be
adopted as the Senate Letter of Intent. Without objection,
the letter was adopted and appears as follows:

SENATE LETTER OF INTENT

Testimony received by the Community and Regional Affairs
Committee indicated the .iced for a chanqge in the Alaska
Coastal Policy Council®s regulations. Spocificelly:

1) 6 AAC 80.100 (a)(3) timber harvest and timber management
activities must be planned so as to protect itreambanks and
shorelines, prevent adverse impacts on fish resources and
habitats, and minimize adverse impacts on wildli”®v resources
and habitats. The testimony indicated the need:

following the words Mc “reambanks and ihorellnes,”” to
delete

the word "prevent,"” and replace with the word "mini—
mize."

A representative from the Alaska Conntal Policy Council and
a representative” from the Office of the Coastal Management
concurred with the need for this change.

It is tho incent of this Committee that the words "n.inimi?e
adverse impacts™ should apply to both fish resources and
habitats, and wildlife resources and habitats.

Tho Committee urges tho Alaska Couacal Policy Council to

consider and adopt this change at its earliest convenience.

Senator Collettn moved Chat tho Senate adopt SENATE CON-—
CURRENT RESOLUTION NO. 12. Senator Kcrttula objected.

463

SCR
12
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January 25, 1979

The Honorable Terry Gardiner
Speaker of the House

Alaska State Legislature
Pouch V
Juneau, Alaska 99811

Dear Representative Gardiner:

On behalf of the Alaska Coastal Policy Council, and as required by law,

we respectfully submit that portion of the Alaska Coastal Management
Program adopted during 1978. We also request that you initiate legislative
review and approval of this portion of the program.

Section 44.19.893(4) of the Alaska Coastal Management Act requires the
Council to "...submit annually to the legislature, not later than the
10¢n day of each regular session, the portion of the coastal management
program approved or amended by the council during the preceding year..."

As you also ki.ow, Section 46.40.080. of the Act provides that:
The Alaska coastal management program adopted
by the council, and any additions, revisions,
amendments of the program, take effect upon
adoption of a concurrent resolution by a majority
of the members of each house of the legislature

or by a vote of the majority of the members of
each house at the time the houses are convened

in joint session to confirm executive appointments
submitted by the governor.

or

In a legal opinion issued last spring, the Attorney General defined the
"coastal management program” as that phrase is used in the foregoing
citations, to include all regulations adopted by the Council, and all
local government coastal programs mandated by Section 46.40.030. of the
Act.



The Honorable Terry Gardiner
January 25, 1979
Page 2

The attached portion of the program consists of a set of amendments to
the ACMP Guidelines and Standards adopted by the Council in December of
1978.

The original Guidelines and Standards were prepared during late 1977 and
early 1978 and submitted to the Legislature in April of 1978. (This

late submittal was authorized by SB 388 which amended the Act to allow a
one-time special submittal date for the originial Guidelines and Standards.)
In June of 1978 the original Guidelines and Standards were approved by

the Legislature and went into effecc.

Since the last session, however, a number of requests were made to amend
the Guidelines and Standards including some requests by the Legislature
itself through letters of intent. In Section 80.010(c) of the original
Guidelines and Standards, the Council bound itself to review these
regulations periodically, and so, in the fall of 1978, the Council re-
examined the regulations in light of various requests and suggestions
ana adopted the attached amendment:.

We have followed the requirements of the Administrative Procedures Act
in adopting these regulations and tre Attorney General has reviewed and
approved these amendments.

In a few days you will also receive the Council®s Annual Report which
describes the activities of the Council and ACMP as a whole. That

report will repeat this submission and request for approval of these
amendments. Fur her, the Annual Report will contain a number of reference
items, such as the Alaska Coastal Management Act of 1977, and the original
Guidelines and Standards, and will be a convenient reference source for
the Legislature as it considers the requests of the Council.

We thank you for your consideration of these requests. We are at your
disposal for presentations and discussions on these amendments to the
Guidelines and Standards and any other matters related to ACMP. Please
call Murray Walsh at the Office of Coastal Management (465-3540) to
arrange for our participation if you or other members of the Legislature
would so desire.

Enclosures
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6 AAC 80.040(b), COASTAL DEVELOPMENT, 1is amended to read:

(b) The placement of structures and the discharge of dredged
or fill material 1into coastal water must, at a minimum, comply with the
standards contained in Parts 320-323, Title 33, Code of Federal Regulations,
(Vol. 42 of the Federal Register, pp. 37133--47 (July 19, 1977)).

(EfFF. 7/18/78, Reg. 67; am. / /, Reg. )

Authority: AS 44.19.893
AS 46.40.040

6 AAC 80.060, RECREATION, is a.aended by adding a new subsection to read:

(b) Districts and state agencies shall give high priority to
maintaining and, where appropriate, increasing public access to coastal

water. (EFF. 7/18/78, Reg. 67; am / [/ , Reg. )

Authority: AS 44.19.893
AS 46.40.040

6 AAC 80.070, ENERGY FACILITIES, is amended to read:

(@) Sites suitable for the development of major energy facilities

must be identified by districts and the state in cooperation with districts.



GOVERNOR"S
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() The siting and approval of major energy facilities by districts
and state agencies must be eased, to the extent feasible and prudent, on

the following standards:

(l) site facilities so as to minimize adverse environmental

and social effects while satisfying industrial requirements;

(2) site facilities so as to be compatible with existing and

subsequent adjacent uses and projected community needs;

(3 consolidate facilities;

(4) consider the concurrent use of facilities for public or

economic reasons;

(5) cooperate with landowners, developers, and federal

agencies in the development of facilities;

(6) select sites with sufficient acreage to allow for reasonable

expansion of facilities;

(7) site facilities where existing infrastructure, including

roads, docks, and airstrips, is capable of satisfying industrial requirements;

(8) select harbors and shipping routes with least exposure to



GOVERNOR™S
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reefs,shoals, drift ice, and other obstructions;

(9) encourage the use of vessel traffic control and collision

avolaance systems;

(10) select sites where development will require minimal site

clearing, dredging and construction in productive habitats;

(11) site fTacilities so as to minimize the probability, along
shipping routes, of spills or other forms of contamination which would
affect fishing grounds, spawning grounds, and other biologically productive
or vulnerable habitats, including marine mammal rookeries and hauling

out grounds and waterfowl nesting areas;

(12)Site facilities so that the design and construction of those
facilitiesand support infrastructures in coastal areas of Alaska will
allow for the free passage and movement of fish and wildlife with due
consideration for historic migratory patterns and so that areas of
particular scenic, recreational, environmental, or cultural value will

be protected;

(13) site facilities in areas of least biological productivity,
diversity, and vulnerability and where effluents and spills can be

controlled or contained;
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(14) site facilities where winds and air currents disperse

airborne emissions which cannot be captured before escape into the

atmosphere;

(15) select sites in areas which are designated for industrial purposes

and where industrial traffic is minimized through population centers; and

(16) select sites where vessel movements will not result in

overcrowded harbors or interfere with fishing operations and equipment.

© Districts shall cr.sider that the uses authorized by the
issuance of state and federal leases for mineral and petroleum resource

extraction are uses of state concern. (Eff. 7/18/78, Reg. 67; am

/ / , Reg. )

Authority: AS 44.19.893
AS 46.40.040

6 AAC 80.080(a), TRANSPORTATION AND UTILITIES, is amended to read:

) Transportation ard utility routes and facilities in the
coastal area must be sited, designed, and constructed so as to be compatible

with district programs. (EfFF. 7/18/78, Reg. 67; am [/ ; - Reg. )

Authority: AS 44.19.893
AS 46 40.040
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6 AAC 80.100, TIMBER HARVEST AND PROCESSING, 1is amended to read:

(@ Commercial timber harvest activities in the coastal area must

be conducted so as to meet the following standards:

(1) the location of facilities and the layout of logging

systems must be sited so as to minimize adverse environmental impacts;

(2) free passage and movement of fish in coastal water must

be assured; and

(3) timber harvest and timber management activities must be
planned so as to protect streambanks and shorelines, prevent adverse
impacts on fish resources and habitats, and minimize advei se iImpacts on

wildlife resources and habitats.

(b) Commercial timber transport, storage, and processing in the

coastal area must be conducted so as to meet the following standards:

(1) onshore storaye of logs must be encouraged where compatible

with the objectives of the Alaska Coastal Management Program;

(2) sites for in-water dumping and storage of logs must be

selected and these activities conducted so as to minimize adverse effects
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on the marine ecosystem, minimize conflicts with recreational uses and

activities, be safe from storms, and not constitute a hazard to navigation;

(3 roads for log transport and harvest area access must be
planned, designed, and constructed so as tc minimize mass wasting,
erosion, sedimentation, and interference with drainage, and must be
adequately maintained until they are returned to their pre-road natural

drainage patters (put-to-bed); and

(4) stream crossings, including bridges and culverts, must be
kept to a minimum number, designed to withstand seasonal high water and
flooding, and must provide for f'ee passage and movement of Tfish.

fEff. 7/18/78, Reg. 67; am / [/ , Reg. )]

Authority: AS 44.19.893
AS 46.40.040

6 AAcC 80.110(a), MINING AND MINERAL PROCESSING, is amendend to read:

@) Mining and mineral processing in the coastal area must be
regulated, designed, and conducted so as to be compatible with the
standards contained in this chapter, adjacent uses and activities,
statewide and national needs, and district programs. (EFff. 7/18/78,

Reg. 67; am / / , Reg. )}

Authority: AS 44.19.893
AS 46.40.040

6 Aac 80.160(a), AREAS WHICH MERIT SPECIAL ATTENTION, is amended to
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) Any person may recommend to a district or to the council areas
to be designated as areas which merit special attention. Districts
shall designate in district programs areas which merit special attention.
Areas which are not in districts and which merit special attention shall
be designated by the council with the concurrence of appropriate state
agencies, municipalities, and villages affected by the designation.

Designations must include the "ollowing information:

(1) the basis or bases for designation under AS 46.40.210(1)

or (b) of this section;

(2) a map showing the geographical location, surface a”ea and,

where appropriate, bathymetry of the area;

(3 a description of the area which includes dominant physical

and biological features;

(4 the existing ownership, jurisdiction, and management

status of the area, includir™ existing uses and activities;

(5) the existing ownership, jurisdiction, and management
status of adjacent shoreland and sea areas, including existing uses and

activities;

(6) present and anticipated conflicts among uses and activities

wittin or adjacent to the area, if any; and
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6 AAC 80.900

(7) a proposed management scheme, consisting of the following:

(A) a description of the uses and activities which will
be considered proper and the uses and activities which vill be considered

improper with respect to and water within the area;

(B) a summary or statement of the policies which will be

applied in managing the area; and

(©) an identification of the authority which will be
used to implement the proposed management scheme. (EFF. 7/18/78,
Reg. 67; am / / , Reg. )

Authority: AS 44.19.893
AS 46.40.040

6 AAc 80.900, DEFINITIONS, 1is amended by adding new paragraphs to read:

6 AAC 80.900, DEFINITIONS. Unless the context indicates otherwise,

in this chapter

engineering practice ana not causing environmental, social, or economic
problems that outweigh the public benefit to be derived from compliance

with the standard which is modified by the term "feasible and prudent;

(21) "including” means including but not limited to;
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(22) "majo*"* energy facility" includes marine service bases and s

depots, pipelines and rights-of-way, drilling rigs and platforms, petroleum or
coal separation, treatment, or storage Tfacilities, liquid natural gas plants
and terminals, oil terminals and other port development for the transfer
of energy products, petrochemical plants, refineries and associated facilities,
hydroelectric projects, other electric generating plants, transmission lines,
uranium enrichment or nuclear fuel processing facilities, and geothermal
facilities; ", ajor energy fTacility” means a development of more than local
concern carried out in, or in close proximity to, the coastal area, which

meets one or more of the following criteria:

(1) a facility required to support energy operations

for exploration or production purposes;

(2) a fTacility usedto produce,convert,process, o~store

energy resources or marketableproducts;

(3) a Tacility usedto transfer, transport, import, or export

energy resources or marketableproducts;
(4) a facility used for in state energy use; or
(5) a facility used primarily for the manufacture,production,

or assembly of equipment, machinery, products, or devices which are involved

in anyactivity described in (1) - (4) of this paragraph;
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6 AAC 80.900

6 AAC 80.900(9), is amended to read:

(9) "geophysical hazard areas'" means those areas which present
a threat to life or property from geophysical or geological hazards,
including flooding, tsunami run-up, storm surge run-up, landslides,
snowslides, faults, ice hazards, erosion, and littoral beach process;

(EFF. 7/18/78, Reg. 67; am / [/ , Reg. )

Authority: AS 44.19.893
AS 46.40.040
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GOVERNOR"S
Register * 1979 OFFICE 6 AAC 85.040
6 AAC 85.130

6 AAC 85.040(a), BOUNDARIES, is amended to read:

(@) Each district must include a map of the boundaries of the
coastal area within the district subject to the district program.
Boundaries must enclose those lands which would reasonably be included
in the coastal area subject to the district program if they were not
subject to the exclusive jurisdiction of the federal government. (EFF.
7/18/78, Reg. 67; am [/ [/ , Reg. D)

Authority: AS 44.19.893
AS 46.40.040

6 AAC 85.130(b), PUBLIC INVOLVEMENT, 1is amended to read:

(b) At least 60 days before giving“conceptual approval to the
district program or significant amendment to the district program, the
district shall give written notice to the council and any person who has
requested notice in writing, as well as public notice of the proposed
action by conspicuous advertisement in a newspaper of general circulation
within the district. In addition, notice must be given by radio and by
posting in villages and municipalities within the district. The notice
must specify the time and place of a public hearing m the proposed
action arid the availability for review of the proposed district program
document or significant amendment to the district program. The public
hearing under this subsection may be held not sooner than 30 days

after notice 1is given. At the public hearing, each person must be given
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the opportunity to present statements, argument: , or contentions, orally

or in writing. Districts shall insure that, where appropriate, translation
into the appropriate Native language(s) is provided. The district shall
consider all relevant matter presented to it. A written transcript or
electronic recording of the public hearing must be submitted to the

council. (EFF. 7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893
AS 46.40.040

6 AAC 85.150, COUNCIL REVIEW, 1is amended to read:

(@ (((No changes.)))

) Within 30 days after submissio® of the district program or
amendment under (@) of this section, the Office of Coastal Management
shall 1issue its recommendation. The recommendation may be based, in
whole or in part, on matters not submitted by the district under (@) of
this section. Any matters so used must be identified in the recommendation
and placed in the record file under (c) of this section. The recommendation
must contain findings and conclusions based on this chapter, the
standards contained in ch. 80 of this title, AS 46.40.060, and AS
46.40.070. The recommendation must be served on the district, the council,
all persons who testified or submitted timely written statements at the
public hearing held under sec. 130(b) of this chapter, and all persons
who have requested the recommendation in writing. Broad public notice

of the recommendation must be given.
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(© (((No changes.)}))

(d) Within 30 days after service of the recommendation, any person
served with the recommendation may serve on the council comments on the
recommendation. Within 30 days after public notice of the recommendation,
any other person may serve on the council comments on the recommendation.
Within 10 days after the deadline for serving comments on the council
under this subsection, the Office of Coastal Management may submit
additional matter tc the council in response to the comments. All
comments served and all additional matter submitted under this subsection
will be placed in the record file. The Office cf Coastal Management

shall respond to all comments within 30 days of receipt.

@ (((No changes.)))

() IT the council®s decision under (e) of this section disapproves,
in whole or in part, the district program, the decision will specify the
date and location for the initial mediation session under AS 46.40.-

060(b). Mediation sessions will be held with due regard for the convenience
of the participants. Any person may attend mediation sessions. (EFfF.
7/18/78, Reg. 67; am / [/ , Reg. )}
Authority: AS 44.19.893
AS 46.40.040

6 AAC 85.900, DEFINITIONS, is amended by adding new subsections to read:

6 AAC 35.900, DEFINITIONS. Unless the context indicates otherwise,

in this chapter
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6 AAC 85.900

(9) ‘'feasible and prudent"” has the same meaning as

in 6 AAC 80.900;

(10) "including” has the same meaning as in 6 AAC 80.900.

(EFf. 7/18/78, Reg. 67; am [/ [/ , Reg. D)

Authority; AS 44.19.893
AS 46.40.040
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REPORTS OF STANDINC COMMITTEES

The State Affairs Committee has had SENATE CONCURRENT
RESOLUTION NO. 2 (relating to the employment of persons
in permanent part-time positions in state government)
under consideration and a majority of the committee
recommends it do pass. Concurring: Miller (Chairman),
Eliason, Fuller, Gardiner and Martin.

SCR 2 was referred to the Rules Committee for placement
,"'n Che calendar.

The State Affairs Committee has had COMMITTEE SUBSTITUTE
FOR SENATE CONCURRENT RESOLUTION NO. 11 amended (relating
to the hazardous condition of the Muldoon and Fort
Richardson cloverleafs on the Glenn Highway due to lack
of adequate guardrails) under consideration and a
majority of the committee recommends it do pass. Con—
curring: Miller (Chairman), Eliason, Fuller, Gardiner
and Martin.

CSSCR llara was referred to the Rules Committee for
placement on the calendar.

The Community and Regional Affairs Committee has had
SENATE CONCURRENT RESOLUTION NO. 12 (approving regulations
adopted by the Alaska Coastal Policy Council) under
consideration and a majority of the committee reports

it back with individual recommendations and attaches

a letter of intent. Parker (Chairman), Brunson and.

Parr recommend do pa3S. Carney and Zharoff have no
recommendation.

SCR 12 was referred to the Rules Committee for placement
on the calendar.

The Community and Regional Affairs Committee"s letter of
intent on SCR 12 appears as follows:

LEITER OF INTENT
SCR 12

Ilhe concept of local control in coastal zone management has been
basic to the development of the state®s coastal zone management program.
A predominant concern of the committee is the functinnirg of this local
control in the unorganized borough.

This letter is intended to condition legislative approval of these
regulations on a requirement that the Departnv it of Community and Regional
Affairs submit an adequate development plan lur the organization of
effective, locally-icontrolled coastal resource districts. Appropriations
for the coastal management program will be allocated accordingly.

The coninlttee suggests that the Department of Coraaunity and Regional
Affairs work with the legislative Council to satisfy this requirement.
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While rural communities may not initially want to involve themselves

in coastal zone management, it is doubtful they will want to entrust it
to others when fully understood. Considering the implications district
coastal zone.management has for subsistence habitat protection and re—
habilitation, one can probably expect strong local participation in
district coastal zone management policy making.

The Legislative Council will establish an interim program to
monitor the state"s coastal resource disticts®™ community organization.
Important to this organization is fair local-level understanding of the
phrase “1and and water uses of state concern™. The energy siting regu—
lations are designed to guide local coastal resource districts to
properly regulate such land and water uses of st3te concern.

In addition, the committee is aware that the proposed standard

6 AAC 80.160 (a) introduces a new element in the coastal management
program . Existing public participation regulations ( 6 AAC 80.020
and 6 AAC 85.130 ) apply specifically to adoption of district pro—
grams and amendments to district programs. In districts which develop
district programs containing areas which merit special attention, the
public involvement provisions of 6 AAC 85.130 apply. It is the
intent of this comnittee that regulations for public involvement be
developed for areas not in districts which are designated as meriting
special attention by the Council. Council designation should include
evidence of effect vc and significant opportunity for public partici—
pation in the specified “Concurrence””and such public involvement
process should be specified in the Alaska Coastal Managomnet Plan
Guidelines.

further, it is the intent of the committee that the letter of
intent of the Senate Conmunity and Regional Affairs Committee which
appears on page 463 of the Senate Journal be approved.

The Commerce Committee hns had SENATE BILL NO. 125 (making
a special appropriation for operating expenses of radio
station KYUK, Bothel, and lapsing n portion of an
appropriation for a capital expenditure for that station;
effective date) under consideration and a majority of the
committee reports it back with individual recommendations.
Brown (Chairman), Munson and Bettlsworth recommend do pass.
Malone has no recommendation. Randolph recommands do not
pass.

SB 125 was referred to the Finance Committee.

The Community and Regional Affairs Committee has had
COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 134 (making a
special appropriation to the Department of Community

and Regional Affairs for grants to municipalities and other
recipients in place of entitlements under the urogram of
state aid to local governments; effective date) under
consideration and a majority of the committee recommends it
do pass. Concurring; Parker (Chairman), Branson, Carney,
Parr and Zhnroff.

CSSB 134 was referred to thv Finance Committee.

Sil
125

CSSB
134



June 2, 1977

The Honorable Jay S. Illanmcnd
Governor

State of Alaska

Fcuch A

Juneau, Alaska 99811

Ee: CCS SCS CSIIE 372 (coastal
acne management)
Our File: J-SS-066-77

Dear Governor Hammond:

At your request, ve have reviewed CCS SCS CSHD 3A2
relating to the management of the coastal resources of the state.
Although the bill contains some problems, we know of i*o reason,
legal or otherwise, why it should be vetoed. A general dis—
cussion follows.

The proposed Act is the result of two and a half years
of administration effort to obtain this legislation, the result
of successful public education that has diminished public fears
of coastal management, and the result of an administration-
legislative partnership initiated last year around the common
theme of obtaining federally approvable coastal management this
year. 1976 FCR 123. Little would be served by rehashing earlier
legislative proposals in this review. It is enough to say that
they came too soon, were too new and comprehensive, and created
too much power at the state level. The proposed Act stands in
contrast. It follows two years of public debate; it acknowledges
and uses the substantial body of existing law™ it recognizes that
municipalities should have a large part in coastal management;
and it recognizes that the state can be most e "ectivc and useful
by providing broad policies and guidelines to local governments
for local implementation of the program.

Since the proposed Act was jointly sponsored by the
administration with the legislature and passed virtually unchanged
ve will abbreviate our discussion of how the proposed Act will
work, and turn our attention to some of the problems associated
with it. Lost of the problems are not new; they were debated
earlier within the administration -- such as the problem of
creating nev: single purpose governments in the unorganized lorovrh
to handle coastal planning, hut since this art? other problems
raised were regarded as serious by several state agencies, they
".ill be set out in this review, as a record, and as a possible
agenda for future action or areudrent.



The Honorable Jay S. Hammond June 2, 1977
Governor -2 -

The central feature of the proposed Act Is the creation
of the Alaska Coastal Policy Council in the Office of the Governor.
AS 44.19.851. The council 1is comprised of nine public members
(who must be elected municipal officials) appointed by the governor
from the nine coastal regions set out in sec. 891(1), and seven
state cabinet officials mentioned in sec. 891(2). The main
function of the council is to adopt guidelines®™ and standards, for
use by municipalities 1in organized boroughs and "coastal resource
service areas"” in the unorganized borough, stating how to develop
a coastal management program and what to include in that program
to gain council approval. The main components of these local
programs (called "district coastal management programs™) would be
the adoption of boundaries, the identification of land and water
uses and activities subject to the district program, the identi—
fication of those land and water uses and activities which are
permissible in different areas of the district and which are not
permissible, and the adoption of policies and regulations for
control of permissible uses to minimize their adverse impacts and
for the exclusion of impermissible \X%es. AS 46.35.040. The
guidelines and standards of the council (and the district coastal
management programs adopted under them) do not take effect until
approved by concurrent resolution, of the legislature. AS 46.-

24 .030.

After the guidelines and standards are adopted by the
council, and the district coastal management programs, by the
municipalities or coastal resource service areas, the district
programs cire submitted to the council for review and approval.

The council reviews the district programs for consistency with

the proposed Act, and with the guidelines and standards (AS 46.-
35.060) and summarily approves the program if consistent. Howrver,
if the council findt deficiencies, it directs mediation of those
deficiencies viith the affected local entity, and, failing mediation,
directs commencement of formal public hearings under the Admini—
strative Irocedure Act (AS 44.62). As previously ment* xned, the
district coastal mangement programs, after adoption by Ihe local
governments or service areas, and by the council, still do not

take effect until legislative approval. AS 46.35.080.

following legislative approval of the district progranms,
the municipalities which exercise zoning or land-use controls
implement the programs for their areas, and in areas of the coast
v.lere zoning or land use controls are not exercised state agencies
implement the program. If the programs are not 1f lemer.fec or if
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Tne council decision is revievable in superior court under the
A?A and orders of the council are enforceable in superior court
under AS £6.35.100. That summarizes how the bill works; the rest
cf this review deals with problems associated with the bill.

Most of the problems associated with the proposed Act
arise not so much from legal difficulties as from. serious policy
differences. Many of these issues were debated both publicly and
internally during passage of the proposed Act, and, in many
cases, the differences were not whether one approach was better
than another, but whether the administration was willing "to live
v.-ith" less than an ideal bill in order to get anything, Tj,;0
principal 1issues where this surfaced were over planning in the

unorganized borough and ever authorization of state level regional
planning.

The proposed Act authorizes creation cf special service
areas 1in the unorganized borough, under AS T79.03.020, called
"coastal resource service areas.” AS 1f.35.110. These service
areas, while encompassing the same geographical area as regional
educational attendance areas established under AS 14.03.031,
serve a single governmental purpose the preparation of a
district ccastai management program. They do not tax themselves
to carry out this function, and they do not implement the program

themselves -- that is left to state agencies acting under existing
law. The service area simply plans.

Several state agencies consider this a major step back
in providing governmental services to the unorganized borough.
Almost every state agency agreed with this appraisal and favored,
over the long haul, a comprehensive look at the problem of govern—
ment in t° e unorganized borough. Uithin time limitations, there
was considerable internal debate and the final administration
position was "to live with" the provisions. Considering this 1is
the third instance where single purpose service areas have been
created (health and education previot3ly), considering the long
range implications for government in general in the unorganized
borough, and considering the issue will arise again and again if
unresolved, it may be time for the administration to initiate
legislation to deal vrith the pi“oblcm once and comprehensively.

Another issue is state-level regional planning in the

coastal areas of the state. It relates to the previous 1issue
because 1t was seen by some agencies as a substitute for the
ccastai resource service area iIn the unorganized borough. 2ut 1in

ether respects the issue is broade:: 1t encompasses the question
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of whether regional plans are needed to prevent fragmentation of
planning and management, created by chopping up the state into
"districts,” and it encompasses the question of whether state
agencies are giving up any of their present planning and manage —
ment prerogatives over the state"s natural resources.

Initially the administration position was that state
regional plans should be required and that these plans should
explicitly incorporate the same components that must be in the.
district coastal management programs; 1i.e., 1identification of
boundaries, land and water uses subject to the program, etc. The
legislature failed to adopt our language, and adopted instead a
simple direction to the council to "initiate an interagency
program of comprehensive coastal resource planning for each

geographic region described in sec. 891(a)(l) of this chanter."
AS 44.19.73(2) .

This language in the proposed Act may be viewed by seme
agencies as narrowing their planning authority. Inder existing
lav*, agencies could plan for anything reasonably related to the
powers constitutionally or legislatively conferred upon them.
The proposed Act would, to some extent, put them in the hands of
the council, although the council is instructed to initiate a
comprehensive interagency program. The proposed Act would also
subject some of the state®s coastal management activities to the
council®™s discretion, when proposed in a state-level regional
plan, or when in conflict with an approved district coastal
managemev; program.

These problems of erosion of state authority, and
conflict with local programs are probably more theoretical than
real. For example, the state has never used its zoning power in
the unorganized borough, and there has even been substantial
debate over whether it should be used. The legislature passed
two bills this session which narrow the power. CSKB 273 am
(third class boroughs) and SCS CSKB 67 (land sales/ etc.). The
legislature has, in the past, annulled environmental regulations
it did not like and can always expand or narrow powers legis—
latively conferred. Furthermore, the council 1is unlikely to
invade many of the state®s management prerogatives because inter—
nally the council will be subject to the same "political®™ and
"bureaucratic"” pressures and attitudes as exist in almost all
other governmental institutions. The council will net be environ-

mentally extreme, but neither is it likely to give away the
state"s resources.

In return for ™"giving up® some planning responsibilities
r.d management discretion, tho stale pots: coastal management
along the entire coast, management chat must incorporate scientific
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data and principles, management subject to minimum state standards
and guidelines, and management which rust consider siiggesticns
made by the state and by the citizens of the state.

A provision cf the bill which could cause substantial
difficulties to municipalites is PS AC,35.080 requiring legis—
lative approval before the Alaska coastal management program, and
any additions, revisions or amendments, take effect. This legis—
lative involvement is unnecessary and will cause unnecessary
delays to municipalities initially adopting programs, and there—
after revising they. -The City and Borough of Juneau urged dele—
tion of this provision as did the administration, but the pro—

vision remained. This section may need to be amended in the
future.

A final problem relates to the legislature ™ recent
passage of CSILB 73 am, an Act relating to boroughs, to CSHB 72
am™ relationship with this bill, and to the relationship of both
with the federal Coastal Management Act of 1972. This 1ill is
designed to win federal approval under the federal Coastal Bene
Management Act, to obtain coastal management program, development
mid administration grants, to maintain eligibility for federal
CCS impact grants and leans, and to require federal consistency
of federal activities with the state coastal management program.
To obtain all these benefits, the state"s program rust meet the
minimum, requirements of federal law.

The thrust of the federal Act is to encourage states
through grants-in-aid to develop comprehensive coastal management
programs. Grants are available to states to develop programs in
the first instance, and then to administer the programs after
they meet federal approval. To win federal approval the state
must show that it can control land and water uses and actr* ities
in the coastal zone, and that it can exclude land or water uses
or activities it considers -impermissible An example of an
impermissible use might be an oil refinery in a productive wet—
land, when suitable alternative sites were available.

The principal planning and management pov.&r to exclude
an impermissible use is the zoning power, the power to decree
that in a particular zone particular uses are allowed and parti—
cular uses are not allowed. The proposed. A.ct, in cur opinion,
meets this federal requirement: within municipalities exercising
zoning powders, that power exists at the local level and its
exercise must conform to council guidelines and standards; within

the unorganized borough, the power to zone resides in the director
of the division cf Lands.
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The passage of CSTB 273 *n, relating to boroughs,
however, could seriously imcair th” state"s chance to obtain
federal approval, because tuat bill abolishes the power of the
director of lands to zone in a third-class borough which has
coning powers but chooses not to exercise them or which exercises
them, e.g., in a single service area within the borough. The
later passage of SCS CSIIB £7, if not vetoed, ar.d if it becomes
law after® CSKB 273 am, would remedy the defect created by CSKB
273 air,. SCS CSHB 67 reinstates the director®s power to tone 1in
third-class boroughs within the coastal cone where the borough
chooses not to rone. In our opinion, the adoption of SCS CSHB
67, or a similar Act, 1is essential to the sti.te"s program. lhe
pover may never have to be used, but we must show the federal
government we have it if we need 1it.

Tne bill now has to be implemented which, by its terms,
can take up to three years. The administration, the legislature,
and the public should continue to closely follow the next stages
to make sure that the lofty ideals espoused by the prcrosed
Act -- the protection and wise use of the coastal rone -- will

not be lost in belter skelter scrambles to meet deadlines or
develop the state"s resources.

Sincerely,

Avrum Cross
Attorney General



February 3, 1978

The Honorable Joseph L. Ors?ni
Senator

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Re: Federal lands
in the Coastal Zone
Our File No. J-66-456-78

Dear Senator Orsini:

You have asked for our opinion i1s to which fed—
erally-owned lands, if any, are subject to state regulation
under the provisions of the Coastal Zone Mar.agment Act of
1972 ("Act"). 16 U.S.C. &81451-64. In our view:

(1) while federal land use decisions will not be
governed or controlled by the state®"s coastal management
program, they must, to the degree that they directly affect
non-federal coastal resources, conform to the state program
to the maximum extent practicable; and

(2) the activities of lessees, permittees and other
private persons on non-exclusive federal coastal lands remain
subject to state regulatory authority--including the coastal
management program--unless the. particular state regulation is pre
empted by, irreconcilably conflicts with or frustrates the pur-p

pose of another federal law.

The difficulty in reaching a conclusion on this
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matter is the imprecise wording of the Act itself. Section
304(a) of the Act excludes from the coastal zone "lands the
use of which is by law subject solel”” to the discretion of

or which is held in trust by the Federal Government.

Very few federal reserves are solely subject to the regulatory
authority of the federal government. Indeed, the basic rule
with regard to state jurisdiction within federal lands is

that land ownership status itself is irrelevant in determining
the extent of state jurisdiction, Kleppe v. Hew Mexico, 426
U.S. 529, 541-~5 (1976); James v. Dravo Contracting Co., 302
U.S. 134 (1937); Colorado v. Toll, 268 U.S. 228 (1925);
Omaechevarria v. Ildaho, 246 U.S. 343 (1918); State ex. rel.
Andrus v. Click, 554 P.2d 969, 973 (ldaho 1976). Unless,

with the consent of the state, the area in question has

become one of exclusive federal jurisdiction (U.S. Const.,

Art. 1, &, ch. 17) 1/ the federal government ™ status vis-
a-vis the land is "that of an ordinary proprietor.”™ Paul

v. United States, 371 U.S. 245, 26" (1963), and state Regula-—
tory jurisdiction 1is unimpaired. By virtue of its land
ownership, and under the so-called Property Clause (U.S. Const.,
Art. 1V, 53 cl. 2), Congress is empowered to enact laws per—
taining to its lands which, in the event of irreconcilable

conflict with state enactments, will supersede the latter.

1/ There are several areas in Alaska v;here Congresr has the
power of exclusive legislation. See Alaska Statehood Act,
8510, 11 (72 Stat. 339). )
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Kleppe v. Hew Mexico, supra. Moreover, Congress may pre—
empt the exercise of traditional state authority on federal
lands. To do so, however, Congress must "unmistakenly
ordain exclusivity of federal regulation.”™ DeCanas v. Bica,
424 U.S. 351 (1976). Nonetheless, Congress ™ power to super—
sede state law under the Property Clause does not end the
inquiry, it only begins i1t--under considerations of conflict
and pre-emption. Andrus v. Click, supra.

Certainly, there is nothing in the Act which would
suggest a constricting of traditional concurrent authority
of the states. Aside from, extensive articulation of what
has been termed "cooperative federalsim”™ (568302, 303),
section 307(e)(1l) of the Act contains what the Senate Committee
described as "a standard clause disclaiming intent to diminish
Federal or %}ate authority in the fields affected by the
Act." S. Rep. No. 753, 92d Cong., 2d Sess., reprinted in
[1972] U.S. Code Cong. & Aclm. News 6734.

Thus, at first blush, the Senate Commerce Committee 3
statement that "national forests and wildlife refuges” (id.,
at 6723)- which are normally not areas of exclusive juris—
diction- were included in the exclusionary language of
88304(a), and the Conference Committee s view"of the exclusion
as including (without cavaet) "Federal lands” (idL , at

6762), seem at once a misstatement of. the law, and in potential
conflict with the pre-emption disclaimer of the Act.

The reconciliation cones in a recognition of the
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potential implications of including any federal lands within
the definition of the coastal cone. Concurrent jurisdiction
does not carry with 1t an ability to override federal land
management; as noted previously, if an irreconcilable con—
flict develops, the state law must Tiela. Moreover, absent
an express waiver of sovereign immunity, states have no
right to direct federal officials to manage federal property
in a particular manner. See EPA v. California, 426 U.S.

200 (1976). 2/ To the extent that including federal lands
in the '"coastal cone"™ definition might, in U6AA"s words,
"assimilate a limited body of state law into federal law for

the purpose of governing the conduct of federal agencies,”™ 3/

2/ Such an express waiver, both as to procedural and sub—
stantive requirements, has been made with regard to state
solid waste (P.L. 94-580, 86001), air quality (P.L. 95-95,
8118) and water pollution (P.L. 95-217, 8313) controls.

State standards adopted by the Department of Environmental
Conservation under the rubric of the latter two laws must

be incorporated in the state"s coastal management program
(8307(f)), and federal land managers are, indeed, under a
direct obligation to conform to these standards. Pursuant

to 33 U.S.C. 81288 (the so-called "20S planning process"™), the
Department of Environmental Conservation is developing water
quality related management practice standards which, pursuant
to 8313 of the Federal Clean Water Act, will be binding

upon, and enforceable against federal land managers. Thus,
at least as to water quality protection, the meaning of the
exclusionary language of 8304 (a) of the Coastal Zone Manage —
ment Act May eventually be a moot question.

3/ Department of Justice, Scalia to.Brevier letter, August 10,
1976 at 5.
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the traditional reaches of concurrent jurisdiction would
indeed be exceeded.iln our opinion, 1t iIs this "extentsion]
[of] state authority” (S. Rep., supra at 6723) that Congress
intended to preclude in 8304(a). Thus, the phrase "the use
of which i1s by law subject solely to the discretion of.
the Federal Government™, 1d., was not intended to draw a dis—
tinction between areas of concurrent and exclusive jurisdiction,
but rather refers to the ultimate management prerogative
which, on all federal lands, reposes with the responsible
federal manager. Section 304(a) thus shields that prerogative
from direct state control.

However, despite the fact that all federal lands
are excluded from the definition of the coastal r.one, federal
officials must nonetheless conform their land management
decisions to the state®s program "to the maximum extent
practichble”™, 8307(c)(l), for those management decisions
which will "directly affect”, 1id.) non-federal land or water
resources covered by the state®"s program. As the conference
report, supra at 6762, makes clear, the exclusionary language
of section 304(a) does not exempt federal land management
decisions from the consistency requirements of section 307.
Under what conditions federal management decisions will
"directly affect” non-federal coastal resources involves far
too many variables to be susceptible to summarization. [
have enclosed proposed rules which would interpret and

implement the federal consistency requirements of section 307,
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which should provide a good understanding of how the Department
of Commerce interprets that section.

Finally, 1t is our opinion that the state may
extend the requirements of its coastal management program,
within the previously-noted confines that traditionally
attend the exercise of concurrent jurisdiction, 4/ to the
activities of private persons on federal coastal lands.

Again as discussed previously, this authority would exist
absent the federal Act and, far from the explicit manifes—
tation of preemptive intent necessary to constrict state
jurisdiction, the language of the Act indeed negates the
existence of any pre-emptive designs. S8302, 303, 307(e)(l).
Thus, while particular program regulations may--for reasons
of conflict or pre-emption- have to yield, i1t iIs our view e
that a blanket exclusion bv the state of all federal lands
from the regulatory reach of the program is unwarranted.
Sincerely,

AVRUM M. GROSS
ATTORNEY GEKERAL

By:
Jonathan K. Tillinghast
Assistant Attorney General

4/ See Andrus v. Click, supra, in which the ldaho Supreme
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Statu 0r Alaska
OFFICE DT THE GOVERNOR

Juneau

February 12, 1979

The Honorable Clem Tillion
President of the Senate
Alaska State Legislature
Juneau, Alaska 99811

Dear Mr. President:

Under the authority of art. 11l, sec. 18, of the Alaska
Constitution, | am transmitting to yo=a bill which would
make certain amendments to the Alaska Coastal Management
Act (AS 46.40). These changes were recommended to me by
resolution of the Alaska Coastal Policy Council at the
council®s December 14-15, 1978 meeting. The council 1is
the administering body of the Coastal Management Program,
and 1is composed of both state and local government
representatives.

Under the Alaska Coastal Management Act, the council has
established guidelines and standards for the preparation
of local government coastal programs. These programs are
then submitted to the council for its review to determine
conformity with the guidelines and standards. This
legislation would authorize an additional time period for
preparation of local plans. Under current law, plans
must be completed by December 1979 - an unrealistic
deadline for many local governments. The proposed
amendments would afford an additional two years for
preparation of plans if an adequate justification for the
delay was presented to the council.

Under AS 46.40.080, the "Alaska Coastal Management
Program™ is effective only after approval by the
legislature by concurrent resolution. A great deal of
confusion has arisen as to what, in fact, constitute the
components of the Alaska ™"program."” In fact, the
guidelines and standards for local program preparation
were submitted to, and approved by, the legislature
pursuant to that section last year. It has been
suggested by some that, additionally, each local district
program must, 1in addition to obtaining council approval,
also obtain legislative approval under sec. 80. The
suggestion makes no sense. Approval of local district
programs is a quasi-judicial action of the council. AS



attendance areas. The Coastal Policy Council feels
strongly that, 1in certain cases, these districts might be
better drawn on rational cultural or geographic features,
rather than educational attendance areas. Current law
also provides that, 1in resource service areas which d*_
not exercise planning and zoning powers, state agencie”
will be the sole implementing tool for the program. A
change in the law proposed by the Department of Community
and Regional Affairs would make it clear that within
these service areas, those cities which in fact exercise
zoning powers would implement the programs within their
municipal boundaries.
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STATII or AJASICA
OFFICE OF THE GOVERNOR
JUN EAU

February 12, 1979

The Honorable Clem Tillion
President of the Senate
Alaska State Legislature
Juneau, Alaska 99811

Dear Mr. President:

Under the authority of art. IIl, sec. 18, of the Alaska
Constitution, I am transmitting to you a bill which would
make certain amendments to the Alaska Coastal Management
Act (AS 46.40). These changes were recommended to me by
resolution of the Alaska Coastal Policy Council at the
council®s December 14-15, 1978 meeting. The council 1is
the administering body of the Coastal Management Program,
and 1s composed of both state and Ilocal government
representatives.

Under the Alaska Coastal Management Act, the council has
established guidelines and standards for the preparation
of local government coastal programs. These programs are
then submitted to the council for its review to determine
conformity with the guidelines and standards. This
legislation would authorize an additional time period for
preparation of local plans. Under current law, plans
must be completed by December 1979 - an unrealistic
deadline for many local governments. The proposed
amendments would afford an additional two years for
preparation of plans if an adequate justification for the
delay was presented to the council.

Under AS 46.40.080, the "Alaska Coastal Management

Program" Is effective only after approval by the
legislature by concurrent resolution. A great deal of
confusion has arisen as to what, 1in fact, constitute the
components of the Alaska "program."” In fact, the

guidelines and standards for local program preparation
were submitted to, and approved by, the legislature
pursuant to that section last year. It has Dbeen
suggested by some that, additionally, each local district
program must, 1in addition to obtaining council approval,
also obtain legislative approval wunder sec. 80. The
suggestion makes no sense. Approval of local district
programs is a quasi-judicial action of the council. AS



46.40.060 provides substantial procedural protections in
the approval process both for Jlocal governments and
affected citizens. Additionally, the council 1i1tself has
created, for local plan approval, a decision-making
process painstakingly designed to ensure protection of
all inte sted parties. The procedure (6 AAC 85.150)
envisions a decision based on the record, and premised on
specific findings and conclusions for which substantial
comment and review provisions are made.

Under a broad interpretation of sec. 80, even after the
question of 1local plan approval has proceeded through
public hearings, council findings, mediation, and
adjudicatory hearing, it might still be argued that
legislative approval of the program remains necessary.
This creates several practical problems. First, although
judicial review of final council action 1is available,
would a court undertake vreview while the matter 1is
pending Dbefore the legislature? And 1f the final
decision 1is, in fact, that of the legislature, 1is it
realistic to assume that judicial vreview wou2d be
available at all? |

In addition, the requirement of legislative approval
before the effectiveness of district programs places
substantial burdens and uncertainties on local

governments. While AS 46.40.060, and the ~council®s
regulations, provide for rather stringent deadlines for
the review of district programs, those deadlines would
become rather meaningless 1f the effectiveness of the
program were, in fact, deferred until affirmative
legislative concurrence were obtained. Perhaps most
fundamentally, one would need to address the question of
how the legislature would 1intend to conduct this

"approval™ authority. Would it sit as a fact-finding

body? Would the resolution of approval contain findings
of fact and conclusions of law based upon the record
adduced at legislative hearings?

In sum, AS 46.40.080, to the extent that it suggests that
legislative approval of district programs 1is required, 1is
at best odd, and at worst terribly burdensome upon all
those 1involved in the issue of coastal management. The
proposed repeal of sec. 80 would remove this uncertainty,
while still leaving adequate legislative review authority
over future council guidelines (to the extent
constitutionally permissible).

Two other proposed changes deal with implementation of
the Coastal Management Program in the unorganized
borough. Currently, the organization of coastal resource
service areas must be Dbased upon regional educational



attendance areas. The Coastal Policy Council feels
strongly that, in certain cases, these districts might be
better drawn on rational cultural or geographic features,
rather than educational attendance areas. Current law
also provides that, 1in resource service areas which do
not exercise planning and zoning powers, state agencies
will be the sole 1implementing tool for the program. A
change in the law proposed by the Department of Community
and Regional Affairs would make 1t clear that within
these service areas, those cities which in fact exercise
zoning powers would implement the programs within their
municipal boundaries.
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM February 21, 1979

SUBJECT: Authority to implement and enforce coastal management
programs by service areas in the unorganized borough:
(Work Order No. 6365)

TO: Representative

FROM: John B. Chenoweth. egislative Counsel

I have tried to drafrr the enclosed bill to meet your directive
that authority to implement (as well as to plan) coastal
management programs in the unorganized borough be granted to
the coastal resource service areas whicn may be formed in

the unorganized borough.

You should know, 1 think, that the premise underlying the
statement in Mr. Cohen®s letter, the apparent source of this
request, 1is partially in error. When the coastal management
legislation took shape in 1977, some thought went into the
relationship between existing cities of the unorganized
borough and the service areas which might be formed there.
The consensus, now part of the legislation, was to provide a
range of options, allowing individual cities that were
willing and able to initiate and complete the planning
process to do so, or to authorize service areas to undertake
the planning process, or to rely on existing state agencies
where there was no interest expressed at. the community or
regional level. As to implementation, it was clear that, 1iIn
the unorganized borough, because cities (first or second
class) had authority to exercise planning, zoning, and other
powers, rather than extend planning and zoning authority to
service areas (where there was really no push to extend -"Che
authority), existing law would be left unchanged: either a
ity would implement or state agencies would-act. If people
"were really worked up enough on a regional basis to want to
become 1involved in implementation, tne first or "second class
borough option remained available to them.
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Representative Bill Parker
Page 2
February 21, 1979

Mr. Cohen states: "In the unorganized borough, this power
[1.e., responsibility for implementation of coastal manage—
ment programs] 1is taken away from the local people and
placed with state agencies. He 1s not correct. As a
matter of law, the exercise of zoning and other controls in
the unorganized borough outside of cities has never rested
with anyone other than the state agencies. (AS 40.15.070 -
40.15.075; AS 44.47.050 (8) and (9)).

The 1975 Legislature mandated unorganized borough controL of
education; the 1977 legislation authorized a role for the.
unorganized borough in coastal resource planning. The 1979
Legislature is asked to extend authority of service areas

to exercise zoning and other controls in the coastal zone.
Frustration prompts me to ask how, 1if all these are granted,
withholding only the authority and responsibility to levy
and collect taxes, this structure 1is any different than the
first or second class borough system now provided in general
law?

JBC:nem

Enclosure
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House of Representatives

commiHce 0N

- : : : State Capi
Official Business Community & Regional Affairs Juneau, Alas

February 19, 1979

Jon Buchholdt
! Pope Borough

Enchorage, Alaska 99501

Dear Mr. Buchholdt,

The House Community and Re |on | Affairs Committee will be. holdin
a meetlun on Monci) IeFebru 6 fo Ae pu fose of provf Ing. mer%bers

with . erwew INg on Coast? Zone Management
Pr?lssSIma err you to atte . We would appreciate” your |n3|ghts on

Thankyou very much.

Sincerely,

EIH Parker
halrman



(Alaska Jiiais legislature

House of Representatives

Committee on Pouch V
. State Capitol
Community & Regional AffaIrS Juneau, Alaska 99811

February 19, 1979

Bill Rice
Tg sbeesst For Alaska
inchorag'e, Alaska 99501

Dear Mr. Rice,

The House Community and Regional Affairs Committee will be holdipg a .
meetmg on Mon gy,,tyFebru%g %6 }%r thwur 0Se o? wowdlbng mem%%]rs ith
an overview grle r\llg ?g astal _Zone na#% nt. it 1S"possible for
you to attend, we would appreciate your Insights on this matter.

Thankyou very much,

Sincerely, S

Eill Parker
halrman
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IN THE SENATE ALY e

SENATE CONCURRENT RESOLUTION NO~ (CBRA)
IN THE LEGISLATURE CF THE STATE CF ALASKA
ELEVENTH LEGISLATURE - FIRST SESSION

Approving regulations adopted by the
Alaska Coastal Policy Council,

BE IT RESOLVED BY THE LEGISLATURE CF THE STATE CF ALASKA
WHEREAS Chapter 84, Session Laws of Alaska 1977, established the
Alaska Coastal Policy Council and charged the council with the responsibility,
among others, of adopting guidelines anc standards for the development
of the district and the statewide coastal management programs; and

WHEREAS the Alaska Coastal Policy Council has adopted guidelines
and standards in 6 AAC 80 and 6 AAC 85 for use by state agencies and by
municipalities and service areas in the preparation and development of
the district and statewide coastal management programs; and

WHEREAS the guidelines and standards adopted by the council on
March 31, 1978 have been approved by the legislature by means of House
Concurrent Resolution No. 125 which was adopted during the second session
of the tenth legislature with selective deletions and letters of intent
calling for further attention to certain matters in the guidelines and
standards; and



WHEREAS the council has adopted amendments to the guidelines and
standards on December 15, 1973 in response to the request of the legislature
and other parties; and

WHEREAS the amendments to the guidelines and standards approved and
adopted by the Alaska Coastal Policy Council are generally consistent
with the objectives for the state coastal management program identified

in AS 46.40 020 and additional parts of the coastal management program;
and

WHEREAS AS 46.40.080 requires approval of the state coastal management
program either by adoption of a concurrent resolution or by majority
vote of the members of both houses at a joint legislative session as a
prerequisite to the taking effect of the program; and

WHEREAS, in accordance with the statute, the Alaska Coastal Policy
Council has submitted its amendments to the guidelines and standards for
legislative approval.

BE IT RESOLVED that the Alaska State Legislature approves the
regulations adopted by the Alaska Coastal Policy Council on December 15,
1978, as approved by the Department of Law and submitted to the legislature
on January 26, 1979,
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Office of Coastal Zone Management
Washington, D. C. 20235 CZ1:PGC

PUSHWUff
JAN 301979 -
Ms. Frances A. Ulmer

Director POLICY DEVELOPMENT
Division of Policy Development . & PLANN'NG

and Planning
Office of the Governor
Pouch AP
Juneau, Alaska 99811

JAN 25 1979

Dear

I would like to take this opportunity to commend you and the other
members of the Alaska Coastal Policy Council for the approval, at
your December 14-15, 1978 meeting, of the proposed revisions to the
Guidelines and Standards for the Alaska Coastal Management Program
(ACMP). As | noted in my letter to you of November 17, 1978, we
believe that the specificity and comprehensiveness contributed to
the ACMP by these revisions should go far to assure the ultimate
approvability of the Program. With adoption of the revisions, the
Council has taken a very Important step in the direction of Federal
approval of the Alaska Program.

At the same time, we recognize that the Council % action is only

the first of two critical steps that must occur in order to make
these changes effective. Adoption of the proposed revisions by

the Alaska Legislature is essential before they can be considered
fully a part of the Program that 1is before me for approval.

Although the ACMP and Draft Environmental Impact Statement have

been circulated for public review and comment, the authorities upon
which my preliminary determination of approvability is based include
the revisions now before the Legislature. In order that the public
may review the Program in its final form, and because itwould be
presumptuous to anticipate approval of the proposed revisions in the
guidelines and standards by the Legislature, | do not intend to
release the Final Environmental Impact Statement until the Legisla—
ture acts to establish the guidelines and standards in final form.

The need to await this final action raisesanother issue discussed
in my November 17 letter: Federal support of the Alaska Program
with funds during the interim period. We are sensitive to the need
for adequace Federal funding O |many of the important tasks of state
and local governments under the ACMP between now and approval of the



Program, when the State becomes eligible for the substantial increase
in funding available under Section 306 of the Federal Act. Alaska™
share of the limited Federal program development funding is scheduled
to be exhausted by June 30, 1979. Given the time needed for final
program distribution and approval, we foresee the need for legisla—
tive action on the proposed Guidelines and Standards amendments,
before April 30, 1979.

In the interests of smooth transitionof the Alaska Coastal Management
Program into the implemention stage, | urgeyou and Governor Hammond
to use your good offices to encourageearly action by the Legislature.
We recognize that if circumstances force a lapse in Federal assistance,
much valuable momentum toward sound coastal management by state

agencies and local coastal communities will be lost. If 1 am able to
assist you in any way to help us all meet our schedule, including
testimony before the Legislature, 1 am at your service. We look

forward to your success.

Sincerely yours

Robert W. Knecht
Assistant Administrator
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CZMP tosin"ll a degree as 10
Court"s vacating it and rc-
matter for further considera-

ertain evidence be deemed
"whole record" or not, the
iliat where (as here) the ade-
cnvironmcmal impact statc-
illeuged. evidence pertinent
Imissible, not subject to the
iraints to which the receipt of
ice (admittedly not part of the
\e record) issubject. County of
i. As the Second Circuit ex-
it reference ty the district
pt of evidence outside die ad-
record inanother chal lenge to
i ofan EIS:
ecourt obliged lo restrict its review
initiative record. Although the
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nging nonadjudicatory. non-
g agency action is whether,
fuimotion available to the decision-
ie time, his decision was arbi-
micious, and for this purpose
4 point for judicial review
the administrative record al-
xistencc, not some new record
ially in the reviewing court”,
(6.4,1 U.S. 138. 142 93S.Ct.
14. 36 L.Ed.2d 106 (1973). in
8, by contrast, a primary func*
court is to insure that the in-
i available to the decision-
ludes an adequate discussion
nmental effects and altcrna-
'lira/ Resources Defense Council,
Inway, 52 1 E.2d 79. 90-94 (2d
K GtVnic County Planning Hoard
75 1".2d 412. 419-20 13 ERC
iCir. 1972), which can some-
determined only looking out-
administrative record to see
agency may have ignored.
iiter NEPA challenges the adei/uaiy
ieadministrative record ilsell — the
mg sinsofomission maybe evi-
lic face oTthe statement. (Cha—
ined | Other defects may be-
larctH when the statement is
lwith different pans of the ad-
ne record. [Citationsomitted. |
however, allegations that an
leglected to mention a serious
u ntal consequence, failed ade-
< discuss some reasonable al—
oe otherwise swept "stuhboi a
.or serious criticism . . .under
sdva V. L.yun, 482 E.2d at 1285.
oes suflicienily iinporian® to
te introduction ofnew evidence
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in the district court, including expert
testimony with respect to technical mat—
ters, both inchallenges to the sufficien—
cy of an environmental impact state—
ment and in suits attacking an agency
determination that no such statement is
necessary.
Id. at 1384-85 (first and third emphases
supplied; second emphasis original). See
Cady v. Morton, 527 F.2d 786, 79(3 (9th Cir.
1975); Friends of lhe Earth v. Coleman, 513
F.2d 295.3001- n.6 [7ERC 1827] (9thCir.
1975); Trout Unlimited B Morion, 509 F.2d
1276, 1281. 1284 (9th Cir. 1974); Fife ofthe
Land 4 Biinegar, 185 F.2d -160,463,469-73
(9th Cir. 1973), cert, denied. 416 U.S. 961
(1974). As previously note-", plaintiffs
have lodged such expert testimony, and
the Court has received it

Plaintiffs have complained that the
agency review of the CZMP was fatally in—
fected by the agency"s application of the
January 1975 8306 regulations. Plaintiffs
suggest that at least insome respects (and
particularly with regard to 8306(c) (8)),
these regulations failto take account of the
1976 Amendments to the Act and suggest
that the CZMP should have been tested
against the proposed regulations in—
stead.il The federal defendants, to the
contrary, argue dial the CZMP must be
tested by reference to the regulations inef—
fect at the time itwas developed and sub—
mitted to 0CZM, that the 1970 Amend —
ments worked no major changes in theap —
proval requirements, and that, in any
event, the CZMP meets all requirements of
the CZMA, as amended.

The Com tlooks to the proposed and in—
terim final regulations for the limited pur—
pose of determining how the agency's
views of the requirements of the CZMA
may have changed >n light of itsexperience
in administering the C/MA and in light of
the 1976 Amendments. To the extent that
changes have h im substantial and to the
extent that the CZMP appears not to quali—
fy fin approval under the later regulations,
tfic cv'deuce is relevant to the issue of
whctlic “approval in late 1977 at the very
time the new regulations were published
in proposed form constituted an abuse of
discretion.

ADOPTION HV TIIE STATE

On its face the record produced by the
federal defendants estaolishes that the

'l lie proposed regulations Ini' e \in<.eliven
replaced Iiv_"interim™ lin.it" legulatiuiis. 43
fed Keg, HI78 (Maidi I, 1078).
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CZMP was "adopted by the state” within
themeaningofCZMA 8306(c)(I). In perti—
nent part this section provides:

(© Prior togranting approval ofaman —

agement program submitted by a coast—

al slate. tne Secretary shall fire! that:

(1) The state has developed and
adopted a management program for its
coastal zone in accordance with rules
and regulations promulgated by the
Secretary.. . .

The regulation whii covers this
requirement of 8306(c) (i) is 15 C.F.R.
8923.31, which provides that “{(@). . .the
management program must show evi—
dence that: (1) "Hie management program
has been formally adopted in accordance
with Stale law, or in its absence, adminis—
trative regulations;. . . " Subsection (b)
(1) amplifies theagency 3 interpretation of
this requirement:

The management program must dem —

onstrate that it represents the official

policy and objectives of the State. In
general, thiswill requite documentation

m the management program that the

State management entity has formally

adopted the management program in

accordance with either the rules and
procedures established by statute or, in
the absence of such law, administrative
regulations.
This presents no problem as to the first
four of the live "elements" of which the
Acting Administrator stated the CZMP
consists: (1) the Coastal Act of 1976 (which
he characterized as comprising "the core
element” of the Program); (2) the Coastal
Conservancy Act ol 197(3; (3) the Urban
and Coastal Park Bond Ac, of 197(3; (4
Coastal Commission Regulations promul —
gated pursuant to the Coastal Act of 197(3;
and (5) the "Program Description” (con—
tained in Part Il of die combined State of
California Coa.'al Management Pi igiam and
Emal Environmental Impact Statement
("FEIS").1* Approval of the California
Coastal Management Program (November
7. 1977) ("Findings™) al 3.

It iswith respect to (lie status of this last
element - the Program Description -

1 See mv/iiii note 3 | liis Pi>,;ram Description
embraces the Intioduction and Chapters |
through 11 o! Pan Il of svliit has heretofore
been telerred to simply as the EIS. Ihe only
additional mailer contained in Pail Il is a nans-
millil Intel from the (Inventor of t’.diloi ni.t lo
N'OAA indicating tli.il lie lias rcsiei.cd the
CZMP and nppuiscs it, in anoid.inie \silli the
requirement of $3t=>ii(i)(l).
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,0 tn response to a September 20, II)77lettei
from the Assistant Administrator ol hnergy
Resourcc Development at | t. A, highly crideal ol
the fedvriil-siate coordination iu the review of
die California Piogram, Acting Associate Ad-
ministrator Knecht replied on September 23id:

tn the conclusion of your September 20 let-
ter, you espies* displcasmc at the maimer in
which federal-state relations were carried out
in the review of the California program. |
share lliis displeasure, and would like lo meet
wiili you to dist ass further the general pioh-
lent of relations between oui agencies, Our
expeiienre iu die review of the California
program is unfortunately indicative of other
piognmis for which we have sought com-
ments. While the foimation of the new De-
pmimvni of K.neigy may help to solidtlv poli-
ciesand interagency rel itinns, | leaf there ate
some deep-seated problems which will re-
main and which requiivour mutual auemion.
We expet | seven more states lo seek piogram
approval iu coming months: ncilhci ol oui
agent ies can alfotti a tcprrrlrtm ol the review
process as u has pipceeded in California
The fact that coordination was poorer than
might have been hoped does mu reepmt- dial
lliis Court vacate the Ai ting Administruioi \ ap-
ptoyal. Itis appinval ptmeedetl liom lull
Lmnvledge ul the dclit .eticies.
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7L The Court notes tli.it while Calilm ilia's is
only die ihiid program to receive §309 appioy -
al, the federal defendants have not been lelut-
(.inl lo send a piogram bat k hu loilliel develop
ment — to teltisc §3<l(iappioval m Livoi ol pie
himo.uy appioval as m the vase ol Washing-
ton, whilst- apohiaiioii lor 8306 approval was
denied ui Mav 1975. Ilie slate's piogram lin.illv
re<eived §3119approval in mid- 1976 So-1l Rep
No 9I-K7H, 91ill Cong.. 2d Sess. 23 (1976
(l.egisl.iiive llisiiuy ai 9119).
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