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SECOND READING OF SENATE RESOLUTIONS

SENATE CONCURRENT RESOLUTION NO. 12 (approving regulations SCR
adopted by the Alaska Coastal P o l t e v  Council) was read the 12
second time.

Senator SturgulewskL moved and asked unanimous consent 
that the letter of irtent of the Community and Regional 
Affairs Committee on pages 372-373 of the Journal be 
adopted as the Senate Letter of Intent. Without objection, 
the letter was adopted and appears as follows:

SENATE LETTER OF INTENT

Testimony received by the Community and Regional Affairs 
C ommittee indicated the .iced for a chanqe in the Alaska 
Coastal Policy Council's regulations. Spocificelly:

1) 6 A AC 80.100 (a)(3) timber harvest and timber ma n a g e m e n t  
activities m ust be planned so as to protect itreambanks and 
shorelines, prevent adverse impacts on fish resources and 
habitats, and minimize adverse impacts on wi l d l i ^ v  resources 
and habitats. The testimony indicated the need:

following the words Mc ‘reambanks and ihorellnes,” to 
delete

the word "prevent," and replace w i t h  the w o r d  "mini­
mize."

A representative from the Alaska Conntal Policy Council and 
a representative' from the Office of the Coastal Ma n a g e m e n t  
concurred with the need for this change.

It is tho incent of this Committee that the words "n.inimi?e 
adverse impacts" should apply to both fish resources and 
habitats, and wildlife resources and habitats.

T h o  Committee urges tho Alaska Couacal Policy Council to 
consider and adopt this change at its earliest convenience.

Senator Collettn moved Chat tho Senate adopt SENATE C O N­
CURRENT RESOLUTION NO. 12. Senator Kcrttula objected.
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LOCAL MEMBER?:
Roger Alllngton, 
Northern Southeast, 
Co-Chairman 

Roger Fagerstrom, 
Bering Straits 

Donald Gilman,
Lower Cook inlet 

Eben Hopson,
Northwest 

Malcolm "Pete" islelb, 
Prince William iound 

Stan Paukan,
Southwest 

Robert Sanderson, 
Southern Southeast 

Lidia Selkregg,
Upper Cook Inlet 

Betty Wj>"ln, 
KodiakAleutians

STATE MEMBERS: 
Frances Ulme', 
Director ol Policy 
Development & 
Plann.ng,
Co-chairwoman 

Dona,d Harris, 
Commissioner ol 
Transportation & 
Public Facilities 

Phillip Hubbard, 
Commissioner ol 
Commerce & 
Economic 
Development 

Robert LoRcsche, 
Commissioner of 
Natural Resources 

Leo McAnerney, 
Commissioner Ol 
Community A 
Region,',! Allan's 

Ernst Mueller 
Commissio n r ol 
Environmental 
Conservation 

Ronald Skoog, 
Commissioner ol 
Fish & Game

The Honorable Terry Gardiner 

Speaker of the House 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Gardiner:

On behalf of the Alaska Coastal Policy Council, and as required by law, 

we respectfully submit that portion of the Alaska Coastal Management 

Program adopted during 1978. We also request that you initiate legislative 
review and approval of this portion of the program.

Section 44.19.893(4) of the Alaska Coastal Management Act requires the 

Council to "...submit annually to the legislature, not later than the 

1 0th day of each regular session, the portion of the coastal management 
program approved or amended by the council during the preceding year..."

As you also ki.ow, Section 46.40.080. of the Act provides that:

The Alaska coastal management program adopted 

by the council, and any additions, revisions, or 

amendments of the program, take effect upon 

adoption of a concurrent resolution by a majority 

of the members of each house of the legislature 

or by a vote of the majority of the members of 

each house at the time the houses are convened 

in joint session to confirm executive appointments 
submitted by the governor.

In a legal opinion issued last spring, the Attorney General defined the 

"coastal management program" as that phrase is used in the foregoing 

citations, to include all regulations adopted by the Council, and all 

local government coastal programs mandated by Section 46.40.030. of the 
Act.
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The attached portion of the program consists of a set of amendments to 

the ACMP Guidelines and Standards adopted by the Council in December of 
1978.

The original Guidelines and Standards were prepared during late 1977 and 

early 1978 and submitted to the Legislature in April of 1978. (This 

late submittal was authorized by SB 388 which amended the Act to allow a 

one-time special submittal date for the originial Guidelines and Standards.) 

In June of 1978 the original Guidelines and Standards were approved by 

the Legislature and went into effecc.

Since the last session, however, a number of requests were made to amend 

the Guidelines and Standards including some requests by the Legislature 

itself through letters of intent. In Section 80.010(c) of the original 

Guidelines and Standards, the Council bound itself to review these 

regulations periodically, and so, in the fall of 1978, the Council re­

examined the regulations in light of various requests and suggestions 

ana adopted the attached amendment:.

We have followed the requirements of the Administrative Procedures Act 

in adopting these regulations and tre Attorney General has reviewed and 

approved these amendments.

In a few days you will also receive the Council's Annual Report which 

describes the activities of the Council and ACMP as a whole. That 

report will repeat this submission and request for approval of these 

amendments. Fur her, the Annual Report will contain a number of reference 

items, such as the Alaska Coastal Management Act of 1977, and the original 

Guidelines and Standards, and will be a convenient reference source for 

the Legislature as it considers the requests of the Council.

We thank you for your consideration of these requests. We are at your 

disposal for presentations and discussions on these amendments to the 

Guidelines and Standards and any other matters related to ACMP. Please 

call Murray Walsh at the Office of Coastal Management (465-3540) to 

arrange for our participation if you or other members of the Legislature 

would so desire.

Enclosures
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1979 OFFICE 6 AAC 80.040

6 AAC 80.040(b), COASTAL DEVELOPMENT, is amended to read:

(b) The placement of structures and the discharge of dredged

or fill material into coastal water must, at a minimum, comply with the

standards contained in Parts 320-323, Title 33, Code of Federal Regulations,

(Vol. 42 of the Federal Register, pp. 37133--47 (July 19, 1977)).

(Eff. 7/18/78, Reg. 67; am. / /, Reg. )

6 AAC 80.060, RECREATION, is a.aended by adding a new subsection to read:

(b) Districts and state agencies shall give high priority to 

maintaining and, where appropriate, increasing public access to coastal 

water. (Eff. 7/18/78, Reg. 67; am / / , Reg. )

6 AAC 80.070, ENERGY FACILITIES, is amended to read:

(a) Sites suitable for the development of major energy facilities

must be identified by districts and the state in cooperation with districts.

Authority: AS 44.19.893

AS 46.40.040

Authority: AS 44.19.893 

AS 46.40.040
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(b) The siting and approval of major energy facilities by districts 

and state agencies must be eased, to the extent feasible and prudent, on 

the following standards:

(1 ) site facilities so as to minimize adverse environmental 

and social effects while satisfying industrial requirements;

(2 ) site facilities so as to be compatible with existing and 

subsequent adjacent uses and projected community needs;

(3) consolidate facilities;

(4) consider the concurrent use of facilities for public or 

economic reasons;

(5) cooperate with landowners, developers, and federal 

agencies in the development of facilities;

(6 ) select sites with sufficient acreage to allow for reasonable 

expansion of facilities;

(7) site facilities where existing infrastructure, including 

roads, docks, and airstrips, is capable of satisfying industrial requirements;

(8 ) select harbors and shipping routes with least exposure to
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reefs, shoals, drift ice, and other obstructions;

(9) encourage the use of vessel traffic control and collision

avoiaance systems;

(1 0 ) select sites where development will require minimal site 

clearing, dredging and construction in productive habitats;

(1 1 ) site facilities so as to minimize the probability, along 

shipping routes, of spills or other forms of contamination which would 

affect fishing grounds, spawning grounds, and other biologically productive 

or vulnerable habitats, including marine mammal rookeries and hauling

out grounds and waterfowl nesting areas;

(1 2) site facilities so that the design and construction of those

facilities and support infrastructures in coastal areas of Alaska will

allow for the free passage and movement of fish and wildlife with due 

consideration for historic migratory patterns and so that areas of 

particular scenic, recreational, environmental, or cultural value will

be protected;

(13) site facilities in areas of least biological productivity, 

diversity, and vulnerability and where effluents and spills can be 

controlled or contained;



(14) site facilities where winds and air currents disperse 

airborne emissions which cannot be captured before escape into the 

atmosphere;

(15) select sites in areas which are designated for industrial purposes 

and where industrial traffic is minimized through population centers; and

(16) select sites where vessel movements will not result in 

overcrowded harbors or interfere with fishing operations and equipment.

(c) Districts shall cr.sider that the uses authorized by the 

issuance of state and federal leases for mineral and petroleum resource 

extraction are uses of state concern. (Eff. 7/18/78, Reg. 67; am 

/ / , Reg. )

Authority: AS 44.19.893 

AS 46.40.040

6 AAC 80.080(a), TRANSPORTATION AND UTILITIES, is amended to read:

(a) Transportation ard utility routes and facilities in the 

coastal area must be sited, designed, and constructed so as to be compatible 

with district programs. (Eff. 7/18/78, Reg. 67; am / ; . Reg. )

GOVERNOR'S

Register 1979 OFFICE 6 AAC 80.070

6 AAC 80.080

Authority: AS 44.19.893

AS 46 40.040



6 AAC 80.100, TIMBER HARVEST AND PROCESSING, is amended to read:

(a) Commercial timber harvest activities in the coastal area must 

be conducted so as to meet the following standards:

(1 ) the location of facilities and the layout of logging 

systems must be sited so as to minimize adverse environmental impacts;

(2 ) free passage and movement of fish in coastal water must 

be assured; and

(3 ) timber harvest and timber management activities must be 

planned so as to protect streambanks and shorelines, prevent adverse 

impacts on fish resources and habitats, and minimize advei se impacts on 

wildlife resources and habitats.

(b) Commercial timber transport, storage, and processing in the 

coastal area must be conducted so as to meet the following standards:

(1 ) onshore storaye of logs must be encouraged where compatible 

with the objectives of the Alaska Coastal Management Program;

(2 ) sites for in-water dumping and storage of logs must be 

selected and these activities conducted so as to minimize adverse effects

GOVERNOR'S

Register 1979 OFFICE 6 AAC 30.100



GOVERNOR'S
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6 AAC 80.no 
6 AAC 80.160

on the marine ecosystem, minimize conflicts with recreational uses and 

activities, be safe from storms, and not constitute a hazard to navigation;

(3) roads for log transport and harvest area access must be 

planned, designed, and constructed so as tc minimize mass wasting, 

erosion, sedimentation, and interference with drainage, and must be 

adequately maintained until they are returned to their pre-road natural 

drainage patters (put-to-bed); and

(4) stream crossings, including bridges and culverts, must be 

kept to a minimum number, designed to withstand seasonal high water and 

flooding, and must provide for f«"ee passage and movement of fish.

fEff. 7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893 

AS 46.40.040

6 AAC 80.110(a), MINING AND MINERAL PROCESSING, is amendend to read:

(a) Mining and mineral processing in the coastal area must be 

regulated, designed, and conducted so as to be compatible with the 

standards contained in this chapter, adjacent uses and activities, 

statewide and national needs, and district programs. (Eff. 7/18/78,

Reg. 67; am / / , Reg. )

Authority: AS 44.19.893 

AS 46.40.040

6 AAC 80.160(a), AREAS WHICH MERIT SPECIAL ATTENTION, is amended to
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) Any person may recommend to a district or to the council areas 

to be designated as areas which merit special attention. Districts 

shall designate in district programs areas which merit special attention. 

Areas which are not in districts and which merit special attention shall 

be designated by the council with the concurrence of appropriate state 

agencies, municipalities, and villages affected by the designation. 

Designations must include the 'ollowing information:

(1) the basis or bases for designation under AS 46.40.210(1) 

or (b) of this section;

(2 ) a map showing the geographical location, surface a^ea and, 

where appropriate, bathymetry of the area;

(3) a description of the area which includes dominant physical 

and biological features;

(4) the existing ownership, jurisdiction, and management 

status of the area, includir^ existing uses and activities;

(5) the existing ownership, jurisdiction, and management 

status of adjacent shoreland and sea areas, including existing uses and 

activities;

(6 ) present and anticipated conflicts among uses and activities 

wittin or adjacent to the area, if any; and
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6 AAC 80.900

(7) a proposed management scheme, consisting of the following:

(A) a description of the uses and activities which will 

be considered proper and the uses and activities which vill be considered 

improper with respect to and water within the area;

(B) a summary or statement of the policies which will be 

applied in managing the area; and

(C) an identification of the authority which will be 

used to implement the proposed management scheme. (Eff. 7/18/78,

Reg. 67; am / / , Reg. )

6 AAC 80.900, DEFINITIONS, is amended by adding new paragraphs to read:

6 AAC 80.900, DEFINITIONS. Unless the context indicates otherwise, 

in this chapter

engineering practice ana not causing environmental, social, or economic 

problems that outweigh the public benefit to be derived from compliance 

with the standard which is modified by the term "feasible and prudent;

Authority: AS 44.19.893

AS 46.40.040

(2 1) "including" means including but not limited to;



(2 2) "majo'* energy facility" includes marine service bases and storage 

depots, pipelines and rights-of-way, drilling rigs and platforms, petroleum or 

coal separation, treatment, or storage facilities, liquid natural gas plants 

and terminals, oil terminals and other port development for the transfer 

of energy products, petrochemical plants, refineries and associated facilities, 

hydroelectric projects, other electric generating plants, transmission lines, 

uranium enrichment or nuclear fuel processing facilities, and geothermal 

facilities; ", ajor energy facility" means a development of more than local 

concern carried out in, or in close proximity to, the coastal area, which 

meets one or more of the following criteria:

(1 ) a facility required to support energy operations 

for exploration or production purposes;

(2) a facility used to produce, convert, process, o~ store

energy resources or marketable products;

(3 ) a facility used to transfer, transport, import, or export

energy resources or marketable products;

(4 ) a facility used for in state energy use; or

(5 ) a facility used primarily for the manufacture, production,

or assembly of equipment, machinery, products, or devices which are involved

in any activity described in (1) - (4) of this paragraph;

GOVERNOR'S

OFFICE
Register 19/9 6 AAC 80.900
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6 AAC 80.900(9), is amended to read:

(9) "geophysical hazard areas" means those areas which present

a threat to life or property from geophysical or geological hazards,

including flooding, tsunami run-up, storm surge run-up, landslides,

snowslides, faults, ice hazards, erosion, and littoral beach process; 

(Eff. 7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893 

AS 46.40.040
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6 AAC 85.130

6 AAC 85.040(a), BOUNDARIES, is amended to read:

(a) Each district must include a map of the boundaries of the 

coastal area within the district subject to the district program. 

Boundaries must enclose those lands which would reasonably be included 

in the coastal area subject to the district program if they were not 

subject to the exclusive jurisdiction of the federal government. (Eff. 

7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893

AS 46.40.040

6 AAC 85.130(b), PUBLIC INVOLVEMENT, is amended to read:

i

(b) At least 60 days before giving'conceptual approval to the 

district program or significant amendment to the district program, the 

district shall give written notice to the council and any person who has 

requested notice in writing, as well as public notice of the proposed 

action by conspicuous advertisement in a newspaper of general circulation 

within the district. In addition, notice must be given by radio and by 

posting in villages and municipalities within the district. The notice 

must specify the time and place of a public hearing m  the proposed 

action arid the availability for review of the proposed district program 

document or significant amendment to the district program. The public 

hearing under this subsection may be held not sooner than 30 days

after notice is given. At the public hearing, each person must be given
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the opportunity to present statements, argument: , or contentions, orally 

or in writing. Districts shall insure that, where appropriate, translation

into the appropriate Native language(s) is provided. The district shall 

consider all relevant matter presented to it. A written transcript or 

electronic recording of the public hearing must be submitted to the 

council. (Eff. 7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893 

AS 46.40.040

6 AAC 85.150, COUNCIL REVIEW, is amended to read:

(a) (((No changes.)))

(b) Within 30 days after submissio° of the district program or 

amendment under (a) of this section, the Office of Coastal Management 

shall issue its recommendation. The recommendation may be based, in 

whole or in part, on matters not submitted by the district under (a) of 

this section. Any matters so used must be identified in the recommendation 

and placed in the record file under (c) of this section. The recommendation 

must contain findings and conclusions based on this chapter, the 

standards contained in ch. 80 of this title, AS 46.40.060, and AS 

46.40.070. The recommendation must be served on the district, the council, 

all persons who testified or submitted timely written statements at the 

public hearing held under sec. 130(b) of this chapter, and all persons 

who have requested the recommendation in writing. Broad public notice 

of the recommendation must be given.
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(c) (((No changes.)))

(d) Within 30 days after service of the recommendation, any person 

served with the recommendation may serve on the council comments on the 

recommendation. Within 30 days after public notice of the recommendation, 

any other person may serve on the council comments on the recommendation.

Within 10 days after the deadline for serving comments on the council 

under this subsection, the Office of Coastal Management may submit 

additional matter tc the council in response to the comments. All 

comments served and all additional matter submitted under this subsection 

will be placed in the record file. The Office cf Coastal Management 

shall respond to all comments within 30 days of receipt.

(e) (((No changes.)))

(f) If the council's decision under (e) of this section disapproves, 

in whole or in part, the district program, the decision will specify the 

date and location for the initial mediation session under AS 46.40.- 

060(b). Mediation sessions will be held with due regard for the convenience 

of the participants. Any person may attend mediation sessions. (Eff.

7/18/78, Reg. 67; am / / , Reg. )

Authority: AS 44.19.893

AS 46.40.040

6 AAC 85.900, DEFINITIONS, is amended by adding new subsections to read:

6 AAC 35.900, DEFINITIONS. Unless the context indicates otherwise, 

in this chapter

         —



(9) "feasible and prudent" has the same meaning as

in 6 AAC 80.900;

(10) "including" has the same meaning as in 6 AAC 80.900. 

(Eff. 7/18/78, Reg. 67; am / / , Reg. )

GOVERNOR'S
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6 AAC 85.900

Authority; AS 44.19.893 

AS 46.40.040
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SCR Th e  State Affairs Committee has had SENATE CONCURRENT 
2 RESOLU T I O N  NO. 2 (relating to the employment of persons 

in permanent part-time positions in state government) 
under c onsideration and a majority of the committee 
recommends it do pass. Concurring: Miller (Chairman),
Eliason, Fuller, Gardiner and Martin.

S C R  2 w a s  r e ferred to the Rules Committee for placement 
,'n Che calendar.

CS T h e  State Affairs Committee has had COMMITTEE SUBSTITUTE 
SCR F O R  SENATE CONCURRENT RESOLUTION NO. 11 amended (relating 
H a m  to the hazardous condition of the Muldoon and Fort

R i c h ardson cloverleafs on the Glenn Highway due to lack 
of adequate guardrails) under consideration and a 
ma j o r i t y  of the committee recommends it do pass. Co n­
curring: Mill e r  (Chairman), Eliason, Fuller, Gardiner
an d  Martin.

C S S C R  llara was referred to the Rules Committee for 
placement on the calendar.

SCR The Community and Regional Affairs Committee has had 
12 SENATE C O N C URRENT RESOLUTION NO. 12 (approving regulations

adopted by the Alaska Coastal Policy Council) under 
consideration and a m a jority of the committee reports 
it back w i t h  individual recommendations and attaches 
a letter of intent. Parker (Chairman), Brunson and.
Parr recommend do pa3S. Carney and Zharoff have n o  
recommendation.

S C R  12 wa s  referred to the Rules Committee for placement 
o n  the calendar.

The Community and Regional Affairs Committee's letter of 
intent on SCR 12 appears as follows:

LElTER OF INTtNT 

SCR 12

Ihe concept of local control in coastal zone management has been 
basic to the development of the state's coastal zone management program.

A  predominant concern of the committee is the functinnirg of this local 

control in the unorganized borough.
This letter is intended to condition legislative approval of these 

regulations on a requirement that the Departnv it of Community and Regional 
Affairs submit an adequate development plan lur the organization of 
effective, locally-icontrolled coastal resource districts. Appropriations 

for the coastal management program will be allocated accordingly.

The coninlttee suggests that the Department of Coraaunity and Regional 

Affairs work with the legislative Council to satisfy this requirement.
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SCR
17

While rural communities may not initially want to involve themselves 

in coastal zone management, it is doubtful they will want to entrust it 

to others when fully understood. Considering the implications district 
coastal zone.management has for subsistence habitat protection and re­

habilitation, one can probably expect strong local participation in 

district coastal zone management policy making.
The Legislative Council will establish an interim program to 

monitor the state's coastal resource disticts' community organization. 

Important to this organization is fair local-level understanding of the 
phrase “land and water uses of state concern". The energy siting regu­

lations are designed to guide local coastal resource districts to 
properly regulate such land and water uses of st3te concern.

In addition, the committee is aware that the proposed standard 

6 AAC 80.160 (a) introduces a new element in the coastal management 
program . Existing public participation regulations ( 6 AAC 80.020 

and 6 AAC 85.130 ) apply specifically to adoption of district pr o­

grams and amendments to district programs. In districts which develop 
district programs containing areas which merit special attention, the 
public involvement provisions of 6 AAC 85.130 apply. It is the 

intent of this comnittee that regulations for public involvement be 
developed for areas not in districts which are designated as meriting 
special attention by the Council. Council designation should include 

evidence of effect vc and significant opportunity for public partici­
pation in the specified “concurrence” and such public involvement 
process should be specified in the Alaska Coastal Managomnet Plan 

Guidelines.

further, it is the intent of the committee that the letter of 

intent of the Senate Conmunity and Regional Affairs Committee which 
appears on page 463 of the Senate Journal be approved.

The Commerce Committee hns had SENATE BILL NO. 125 (making Sil 
a special appropriation for operating expenses of radio 125
station KYUK, Bothel, and lapsing n portion of an 
appropriation for a capital expenditure for that station; 
effective date) under consideration and a majority of the 
committee reports it back with individual recommendations.
Brown (Chairman), Munson and Bettlsworth recommend do pass. 
Malone has no recommendation. Randolph recommands do not 
p a s s .

SB 125 was referred to the Finance Committee.

The Community and Regional Affairs Committee has had CSSB
COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 134 (making a 134
special appropriation to the Department of Community 
and Regional Affairs for grants to municipalities and other 
recipients in place of entitlements under the urogram of 
state aid to local governments; effective date) under 
consideration and a majority of the committee recommends it 
do pass. Concurring; Parker (Chairman), Branson, Carney,
Parr and Zhnroff.

CSSB 134 was referred to thv Finance Committee.



June 2, 1977

The Honorable Jay S. llanmcnd
Governor
State of A l a s k a
Fc u c h  A
Juneau, A l a s k a  99811

Ee: CCS SCS CSIIE 3^2 (coastal
acne management)
Our File: J - S S -066-77

Dear Governor H a m m o n d :

At your request, ve have reviewed CCS SCS CSHD 3A2 
relating to the management of the coastal resources of the state. 
Al t h o u g h  the bill contains some problems, we k n o w  of i*o reason, 
legal or otherwise, why it should be vetoed. A general d i s­
cussion follows.

The proposed Act is the result of two and a half years 
of a d ministration effort to obtain this legislation, the result 
of successful public education that has diminished public fears 
of coastal management, and the result of an administration- 
legislative partnership initiated last year around the common 
theme of obtaining federally approvable coastal management this 
year. 1976 F C R  123. Little would be served by rehashing earlier 
legislative proposals in this review. It is enough to say that 
they came too soon, were too new and comprehensive, and created 
too much power at the state level. The proposed Act stands in 
contrast. It follows two years of public debate; it acknowledges 
and uses the substantial body of existing law’; it recognizes that 
municipalities should have a large part in coastal management; 
and it recognizes that the state can be most e "ectivc and useful 
by providing broad policies and guidelines to local governments 
for local implementation of the program.

Since the proposed Act was jointly sponsored by the 
a d ministration w i t h  the legislature and passed virtually unchanged 
ve will abbreviate our discussion of how the proposed Act will 
work, and turn our attention to some of the problems associated 
w i t h  it. Lost of the problems are not new; they were debated 
earlier with i n  the administration -- such as the p r o blem of 
c r e ating nev: s i n g l e  purpose governments in the u n o r g a n i z e d  lorovrh 
to h a n d l e  coastal p l a n n i n g ,  h u t  s i n c e  this art? other problems 
r a i s e d  were regarded as serious by s e v e r a l  s t a t e  a g e n c i e s ,  t h e y  
'.ill be set out in this review, as a record, a n d  as a possible 
a g e n d a  for future a c t i o n  or a r e u d r e n t .
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The central feature of the proposed A c t  Is the creation 
of the Alaska Coastal Policy Council in the Office of the Governor. 
AS 44.19.851. The council is comprised of nine public members 
(who m u s t  be elected m u n icipal officials) appointed by the governor 
f r o m  the nine coastal regions set out in sec. 891(1), and seven 
state cabinet officials m e n tioned in sec. 891(2). The m a i n  
function of the council is to adopt guidelines' and standards, for 
use by municipalities in organized boroughs and 'coastal resource 
service areas" in the unorganized borough, stating h o w  to develop 
a coastal management program and what to include in that prog r a m  
to gain council approval. The main components of these local 
programs (called "district coastal management programs") wou l d  be 
the adoption of boundaries, the identification of land and water 
uses and activities subject to the district program, the ide n t i­
fication of those land and water uses and activities w h i c h  are 
permissible in different areas of the district and w h i c h  are not 
permissible, and the adoption of policies and regulations for 
control of permissible uses to minimize their adverse impacts and 
for the exclusion of impermissible \’.ses. AS 46.35.040. The 
guidelines and standards of the council (and the district coastal 
management programs adopted under them) do not take effect until 
approved by concurrent resolution, of the l e g i s l a t u r e . AS 4 6 . -  
24.030.

After the guidelines and standards are adopted by the 
council, and the district coastal management programs, by the . 
municipalities or coastal resource service areas, the district 
programs cire submitted to the council for rev i e w  and a p p r o v a l .
The council reviews the district programs for consistency w i t h  
the proposed Act, and with the guidelines and standards (AS 46.- 
35.060) and summarily approves the program if consistent. Howre v e r , 
if the council findt deficiencies, it directs m e d i a t i o n  of those 
deficiencies vTith the affected local entity, and, failing mediation, 
directs commencement of formal public hearings under the A d m i n i­
strative Irocedure Act (AS 44.62). As previously ment* xned, the 
district coastal m a n gement programs, after adoption by Ihe local 
governments or service areas, and by the council, still do not 
take effect until legislative approval. AS 46.35.080.

following legislative approval of the district programs, 
the municipalities w h i c h  exercise zoning or land-use controls 
implement the programs for their areas, and in areas o f  the coast 
v.’here zoning or land use controls are not exercised state agencies 
implement the program. If the programs are not i f  lemer.fec or if
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Tne council decision is revievable in superior court under the 
A ? A  and orders of the council are enforceable in superior court 
under AS £6.35.100. That summarizes how the bill works; the rest 
cf this rev i e w  deals w i t h  problems associated w i t h  the bill.

Most of the problems associated with the proposed A c t  
arise n o t  so m u c h  from legal difficulties as from. serious policy 
differences. M a n y  of these issues were debated both publicly and 
internally during passage of the proposed Act, and, in many 
cases, the differences were not whether one approach was bet t e r  
than another, but whether the administration was w i l l i n g  "to live 
v.-ith" less than an ideal bill in order to get anything, Tj,;o 
p rincipal issues where this surfaced were over planning in the 
unorganized boro u g h  and ever authorization of state level r e g ional 
p l a n n i n g .

I
The proposed Act authorizes creation cf special service 

areas in the u n organized borough, under AS T9.03.020, called 
"coastal resource service areas." AS if.35.110. These service 
areas, while encompassing the same geographical area as regional 
educational attendance areas established under AS 14.03.031, 
serve a single governmental purpose the prepa r a t i o n  of a
district ccastai management program. They do not tax themselves 
to carry out this function, and they do not implement the p r o g r a m  
themselves -- that is left to state agencies acting under existing 
law. The service area simply plans.

Several state agencies consider this a ma j o r  step back 
in providing governmental services to the unorganized borough. 
Alm o s t  every state agency agreed with this appraisal and favored, 
over the long haul, a comprehensive look at the p r o b l e m  of g o v e r n­
men t  in t' e unorganized borough. Uithin time limitations, there 
was considerable internal debate and the final administration 
p osition was "to live with" the provisions. Considering this is 
the third instance where single purpose service areas have been 
created (health and education previot’s l y ) , considering the long 
range implications for government in general in the unorganized 
borough, and considering the issue will arise again and again if 
unresolved, it may be time for the administration to initiate 
legislation to deal vrith the pi'oblcm once and comprehensively.

Another issue is state-level regional plann i n g  in the 
coastal areas of the state. It relates to the previous issue 
because it was seen by some agencies as a substitute for the 
ccastai resource service area in the unorganized borough. ?ut in 
ether respects the issue is b r o a d e :: it encompasses the question
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of whet h e r  regional plans are needed to prevent fragmen t a t i o n  of 
plann i n g  and management, created by chopping up the state into 
"districts," and it encompasses the question of w h e t h e r  state 
agencies are giving up any of their present p l a nning and m a n a g e­
me n t  prerogatives over the state's natural resources.

Initially the administration position was that state 
r e g i o n a l  plans should be required and that these plans should 
e x plicitly incorporate the same components that must be in the. 
d i s trict coastal management programs; i.e., i d e n t i f i c a t i o n  of 
boundaries, land and water uses subject to the program, etc. The 
legislature failed to adopt our language, and adopted instead a 
simple direction to the council to "initiate an interagency 
p r o g r a m  of comprehensive coastal resource p l a nning for each 
geographic region described in sec. 891(a)(1) of this chanter.'
AS 4 4 . 1 9 . ^ 3 ( 2 )  .

This language in the proposed Act m a y  be viewed by seme 
agencies as narrowing their planning authority. Inder e x i sting 
lav*, agencies could plan for anything reasonably r e l a t e d  to the 
powers constitutionally or legislatively conferred u p o n  them.
The proposed Act would, to some extent, put them in the hands of 
the council, although the council is instructed to initiate a 
comprehensive interagency program. The p r o posed Act would also 
subject some of the state's coastal management activities to the 
council's discretion, when proposed in a state-level regional 
plan, or when in conflict with an approved district coastal 
m a n a g e m e v ; program.

These problems of erosion of state authority, and 
conflict w i t h  local programs are probably m o r e  theoretical than 
real. For example, the state has never used its zoning power in 
the unorganized borough, and there has even been substantial 
debate over whether it should be used. The legislature passed 
two bills this session which narrow the p o w e r . CSKB 273 am 
(third class boroughs) and SCS CSKB 67 (land sales/ etc.). The 
legislature has, in the past, annulled environmental regulations 
it did not like and can always expand or n a r r o w  powers l e g i s­
latively conferred. Furthermore, the council is u n l i k e l y  to 
invade m a n y  of the state's management prerogatives b e c ause i n t e r­
nall y  the council will be subject to the same 'political' and 
"bureaucratic" pressures and attitudes as exist in almost all 
other governmental institutions. The council will net be e n v i r o n - 
m e n t a l l y  extreme, but neither is it likely to give away the 
state's resources.

In return for "giving up' some planning respon s i b i l i t i e s  
•*r.d m a n agement discretion, tho stale pots: coastal m a n a g e m e n t
along the entire coast, management chat must incor p o r a t e  scientific
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data and principles, management subject to m i n i m u m  state standards 
and guidelines, and management which rust consider siiggesticns 
made by the state and by the citizens of the state.A p r o v i s i o n  cf the bill which could cause substantial 
difficulties to m u nicipalites is PS AC,35.080 r e q uiring l e g i s­
lative approval before the Alaska coastal management program, a n d  
a n y  additions, revisions or amendments, take effect. This l e g i s­
lative involvement is unnecessary and will cause unne c e s s a r y  
delays to mun i c i p a l i t i e s  initially adopting programs, a n d  t h e r e­
after revising they. -The City and Borough of Juneau u r g e d  d e l e­
tion of this pro v i s i o n  as did the administration, but the p r o­
vision remained. This section may need to be amended in the 
f u t u r e .

A  final p r o b l e m  relates to the l e g i s l a t u r e’s recent 
passage of CS1LB 73 am, an Act relating to boroughs, to CSHB 72 
a m ’s relationship w i t h  this bill, and to the r e lationship of both 
w i t h  the federal Coastal Management Act of 1972. This 1 ill is 
de s igned to w i n  federal approval under the federal Coastal Bene 
Management Act, to obtain coastal management program, development 
mid administration grants, to maintain eligibility for federal 
CCS impact grants and leans, and to require federal consistency 
of federal activities w i t h  the state coastal m a n a g e m e n t  program.
To obtain all these benefits, the state's program r u s t  m e e t  the 
minimum, requirements of federal law.

The thrust of the federal Act is to encourage states 
through grants-in-aid to develop comprehensive coastal man a g e m e n t  
programs. Grants are available to states to develop programs in 
the first instance, and then to administer the programs after 
they m e e t  federal approval. To win federal approval the state 
must show that it can control land and water uses and actr* ities 
in the coastal zone, and that it can exclude land or w a t e r  uses 
or activities it considers -impermissible An example of an 
impermissible u s e  might be an oil refinery in a p r o d u c t i v e  w e t­
land, when suitable alternative sites were available.

The principal planning and management pov.’er to exclude 
an impermissible use is the zoning power, the power to decree 
that in a p a r ticular zone particular uses are allowed and p a r t i­
cular uses are not allowed. The proposed. A.ct, in c u r  opinion, 
meets this federal requirement: within m u nicipalities exercising
zoning powders, that power exists at the local level and its 
exercise m u s t  conform to council guidelines and standards; w i t h i n  
the unorganized borough, the power to zone resides in the director 
of the division cf Lands.
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The passage of CSTB 273 *jn, relating to boroughs, 

however, could seriously imcair th^ state's chance to obtain 
federal approval, because tuat bill abolishes the power o f  the 
d irector of lands to zone in a third-class borough w h i c h  has 
coning powers but chooses not to exercise them or w h i c h  exercises 
them, e.g., in a single service area wit h i n  the borough. The 
later passage of SCS CSIIB £7, if not vetoed, ar.d if it becomes 
law after' CSKB 273 am, would remedy the defect created by CSKB 
273 air,. SCS CSHB 67 reinstates the director's power to tone in 
third-class boroughs wit h i n  the coastal cone where the borough 
chooses not to rone. In our opinion, the adoption of SCS CSHB 
67, or a similar Act, is essential to the sti.te's program. Ihe 
pover m a y  never have to be used, but we must show the federal 
gov e r n m e n t  we have it if we need it.

Tne bill n o w  has to be implemented w h i c h , by its terms, 
c a n  take up to three years. The administration, the legislature, 
and the public should continue to closely follow the next stages 
to m a k e  sure that the lofty ideals espoused by the prcrosed 
Act -- the p r o tection and wise use of the coastal rone -- will 
n o t  be lost in belter skelter scrambles to m e e t  deadlines or 
develop the state's resources.

S i n c e r e l y ,

Avrum Cross 
Attorney General



The Honorable J o s e p h  L. Ors?ni 
Senator
Alaska State Legislature 
Pouch V
Juneau, Alas k a  99811

Re: Federal lands
in the Coastal Zone 
Our File No. J-66-456-78

Dear Senator Orsini:

Y o u  have asked for our opinion l s  to w h i c h  fed­

erally-owned lands, if any, are subject to state regulation 

under the provisions of the Coastal Zone Mar.agment Act of 

1972 ("Act"). 16 U.S.C. §§1451-64. In our view:

(1) while federal land use decisions will not be 

governed or controlled by the state's coastal management 

program, they must, to the degree that they directly affect 

non-federal coastal resources, conform to the state program 

to the m a x i m u m  extent practicable; and

(2) the activities of lessees, permittees and other 

private persons on non-exclusive federal coastal lands remain 

subject to state regulatory authority--including the coastal 

management program--unless the. particular state r e gulation is pre 

empted by, irreconcilably conflicts with or frustrates the pur-p 

pose of another federal law.

The difficulty in reaching a conclusion on this

February 3, 1978



m a t t e r  is the imprecise wording of the Act itself. Section 

304(a) of the Act excludes from the coastal zone "lands the 

use of w h i c h  is b y  law subject solel” to the discretion of 

or w h i c h  is h e l d  in trust by the Federal Government. .

Very few federal reserves are solely subject to the r e g ulatory 

authority of the federal government. Indeed, the ba s i c  rule 

with r e g a r d  to state jurisdiction within federal lands is 

that land ownership status itself is irrelevant in determining 

the extent of state jurisdiction, Kleppe v. H e w  M e x i c o , 426 

U.S. 529, 541-^5 (1976); J ames v. Dravo Contracting C o . , 302 

U.S. 134 (1937); Colorado v. T o l l , 268 U.S. 228 (1925); 

Omaeche v a r r i a  v. I d a h o , 246 U.S. 343 (1918); State e x . rel. 

Andrus v. C l i c k , 554 P . 2d 969, 973 (Idaho 1976). Unless, 

wi t h  the consent of the state, the area in question has 

become one of exclusive federal jurisdiction (U.S. Const.,

Art. 1, §8, ch. 17) 1/ the federal g o v e r n m e n t’s status vis- 

a-vis the land is "that of an ordinary proprietor." Paul 

v. United S t a t e s , 371 U.S. 245, 26^ (1963), and state R e g u l a­

tory j u r i s d i c t i o n  is unimpaired. By virtue of its land 

ownership, and under the so-called Property Clause (U.S. Const., 

Art. IV, 53 cl. 2), Congress is empowered to enact laws p e r­

taining to its lands which, in the event of irreconc i l a b l e  

conflict w i t h  state enactments, will supersede the latter.

The Ho n o r a b l e  Jos e p h  L. Orsini - 2 - F e b r u a r y  ", 1978

1/ There are several areas in Alaska v;here Congresr has the 
power of exclusive legislation. See Alaska Statehood Act, 
§510, 11 (72 Stat. 339). '



Kleppe v. Hew M e x i c o , supra. Moreover, Congress may pre­

empt the exercise of traditional state authority on federal 

lands. To do so, however, Congress must "unmistakenly 

ordain exclusivity of federal regulation." DeCanas v. B i c a ,

424 U.S. 351 (1976). Nonetheless, Congress’ power to super­

sede state law under the Property Clause does not end the 

inquiry, it only begins it--under considerations of conflict 

and pre-emption. Andrus v. C l i c k , s up r a .

Certainly, there is nothing in the Act which would 

suggest a constricting of traditional concurrent authority 

of the states. Aside from, extensive articulation of what 

has been termed "cooperative federalsim" (5§302, 303), 

section 307(e)(1) of the Act contains what the Senate Committee 

described as "a standard clause disclaiming intent to diminish

Federal or State authority in the fields affected by the
/

Act." S. Rep. No. 753, 92d Cong., 2d Sess., reprinted in 

[1972] U.S. Code Cong. & Aclm. News 6734.

Thus, at first blush, the Senate Commerce C ommittee’s 

statement that "national forests and wildlife refuges" (id., 

at 6723)— which are normally not areas of exclusive juris­

diction— were included in the exclusionary language of 

§§304(a), and the Conference Committee’s view'of the exclusion 

as including (without cavaet) "Federal lands" (idL , at 

6762), seem at once a misstatement of. the law, and in potential 

conflict with the pre-emption disclaimer of the Act.

The reconciliation cones in a recognition of the

T n e  H o n o r a b l e  J o s e p h  L. O r s i n i  - 3 - F e b r u a r y  3, 1978



potential implications of including any federal lands within 

the definition of the coastal cone. Concurrent jurisdiction 

does not carry with it an ability to override federal land 

management; as noted previously, if an irreconcilable con­

flict develops, the state law must Tiela. Moreover, absent 

an express waiver of sovereign immunity, states have no 

right to direct federal officials to manage federal property 

in a particular manner. See EPA v. California, 426 U.S.

200 (1976). 2/ To the extent that including federal lands

in the "coastal cone" definition might, in U6AA's words, 

"assimilate a limited body of state law into federal law for 

the purpose of governing the conduct of federal agencies," 3/

T h e  H o n o r a b l e  J o s e p h  L. O r s i n i  - 4 - F e b r u a r y  3, 1 9 7 8

2/ Such an express waiver, both as to procedural and sub­
stantive requirements, has been made with regard to state 
solid waste (P.L. 94-580, §6001), air quality (P.L. 95-95,
§118) and water pollution (P.L. 95-217, §313) controls.
State standards adopted by the Department of Environmental 
Conservation under the rubric of the latter two laws must 
be incorporated in the state's coastal management program 
(§307(f)), and federal land managers are, indeed, under a 
direct obligation to conform to these standards. Pursuant 
to 33 U.S.C. §1288 (the so-called "20S planning process"), the 
Department of Environmental Conservation is developing water 
quality related management practice standards which, pursuant 
to §313 of the Federal Clean Water Act, will be binding 
upon, and enforceable against federal land managers. Thus, 
at least as to water quality protection, the meaning of the 
exclusionary language of §304 (a) of the Coastal Zone M a na g e­
ment Act May eventually be a moot question.

3/ Department of Justice, Scalia t o .Brevier letter, August 10, 
1976 at 5.



the traditional reaches of concurrent jurisdiction would 

indeed be exceeded.iln our opinion, it is this "extentsion]

[of] state authority" (S. Rep., supra at 6723) that Congress 

intended to preclude in §304(a). Thus, the phrase "the use 

of which is by law subject solely to the discretion of. . . 

the Federal Government", i d . , was not intended to draw a dis­

tinction between areas of concurrent and exclusive jurisdiction, 

but rather refers to the ultimate management prerogative 

which, on all federal lands, reposes with the responsible 

federal manager. Section 304(a) thus shields that prerogative 

from direct state control.

However, despite the fact that all federal lands 

are excluded from the definition o f  the coastal r.one, federal 

officials must nonetheless conform their land management 

decisions to the state's program "to the maximum extent 

practichble", §307(c)(l), for those management decisions 

which will "directly affect", id.) non-federal land or water 

resources covered by the state's program. As the conference 

report, supra at 6762, makes clear, the exclusionary language 

of section 304(a) does not exempt federal land management 

decisions from the consistency requirements of section 307. 

Under what conditions federal management decisions will 

"directly affect" non-federal coastal resources involves far 

too many variables to be susceptible to summarization. I 

have enclosed proposed rules w h i c h  w o u l d  interpret and 

implement the federal c o n s i s t e n c y  r e q u i r e m e n t s  of s e c t i o n  307,

T h e  H o n o r a b l e  J o s e p h  L; O r s i n i  - 5 - F e b r u a r y  3, 1978
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which should provide a good understanding of how the Department 

of Commerce interprets that section.

Finally, it is our opinion that the state may

within the previously-noted confines that traditionally 

attend the exercise of concurrent jurisdiction, 4/ to the 

activities of private persons on federal coastal lands.

Again as discussed previously, this authority would exist 

absent the federal Act and, far from the explicit manifes­

tation of preemptive intent necessary to constrict state 

jurisdiction, the language of the Act indeed negates the 

existence of any pre-emptive designs. S§302, 303, 307(e)(1). 

Thus, while particular program regulations may--for reasons 

of conflict or pre-emption— have to yield, it is our view • 

that a blanket exclusion bv the state of all federal lands 

from the regulatory reach of the program is unwarranted.

4/ See Andrus v. Click, supra, in which the Idaho Supreme

extend the requirements of its coastal management program,

Sincerely,

AVRUM M. GROSS 
ATTORNEY GEKERAL

B y :
Jonathan K. Tillinghast 

Assistant Attorney General



. THE A L A S K A  NATIVE FOUNDATION
411 W EST  4th A V E N U E  • A N C H O R A G E , A L A S K A  99501 .  PHONE (907) 274-2541

• *• - i * r  ' February 27, 1979
. t-.v .JrCV ';r;Arl i s s  Sturgillew ski» Chai rnian TV '" V  - '-/""jM  Alaska State L e g i s l a t u r e ^ ^ ;  .Senate * \ ^  '-r-Committe on Community & Regional A ffa irs./.’ . Pouch V, State Capitol/... ...... .Juneau, Alaska - 99811 ’ ' . . .

Dear. Arl i s s :  '•*
/ r - Although i t  i s  not possible fo r  me to appear Dersonall.v before your com­mittee I wish to express some longstanding concerns related to the implemen­tation  of CZM. Please share them with other members of your committee.

* ‘ i

1. The actual impact of CZM w ill  be most f e l t  by private landholders, since the State does not have ju r is d ic t io n  over Federal lands and does not need CZM to manage i t s  own lands. Private lands in Alaska are predominately owned by Native people ( or w ill  be when conveyed).
«2. Much o f the p riv a te ly  held land is by any standard, rural in nature, containing a v a r ie t y  of communities. Most of these communities do not have the planning c a p a b ility  or h isto ry of plar.nino present in other Alaskan c i t i e s .  While la rg e r c i t i e s  prepare th e ir  own plans to become part of the whole, rural communities cannot. Implementa­tion o f CZM should contain the resources necessary to allow rural communities t h e ir  own planning Drocess resources so that they may present t h e ir  formal and te c h n ic a lly  acceptable points of view.

3. While the State has made an e f f o r t  to involve these rural peoplethat e f f o r t  f a l l s  fa r  short o f  the community planning process'need­ed. The S t a t e t h u s  is  in the position o f  planning f o r ,  not with, communities which are made up of people who a ctu a lly  own most of o f the land a ffe c te d , as t ie people of better Dreoared communities do not. •
'  ;V -

4. I suggest a.b eefin g  up of community planning resources concurrentwith CZM implementation. . . . .
• Jr, ** tV** ' • • • • .4

This i s  not a " f o r  or against" communication, but only ra is e s  some con-, cerns which I have f e l t  fo r  some years.

R Lisl.j

S in ce re ly,
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S t a t u  o r  A l a s k a
O F F I C E  DT  T H E  G O V E R N O R  

J u n e a u

February 12, 1979

The Honorable Clem Tillion 
President of the Senate 
Alaska State Legislature 
Juneau, Alaska 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting to yo’- a bill which would 
make certain amendments to the Alaska Coastal Management 
Act (AS 46.40). These changes were recommended to me by 
resolution of the Alaska Coastal Policy Council at the 
council's December 14-15, 1978 meeting. The council is 
the administering body of the Coastal Management Program, 
and is composed of both state and local government 
representatives.

Under the Alaska Coastal Management Act, the council has 
established guidelines and standards for the preparation 
of local government coastal programs. These programs are 
then submitted to the council for its review to determine 
conformity with the guidelines and standards. This 
legislation would authorize an additional time period for 
preparation of local plans. Under current law, plans 
must be completed by December 1979 —  an unrealistic 
deadline for many local governments. The proposed 
amendments would afford an additional two years for 
preparation of plans if an adequate justification for the 
delay was presented to the council.

Under AS 46.40.080, the "Alaska Coastal Management 
Program" is effective only after approval by the 
legislature by concurrent resolution. A great deal of 
confusion has arisen as to what, in fact, constitute the 
components of the Alaska "program." In fact, the 
guidelines and standards for local program preparation 
were submitted to, and approved by, the legislature 
pursuant to that section last year. It has been 
suggested by some that, additionally, each local district 
program must, in addition to obtaining council approval, 
also obtain legislative approval under sec. 80. The 
suggestion makes no sense. Approval of local district 
programs is a quasi-judicial action of the council. AS



a t t e n d a n c e  ar e a s .  T h e  C o a s t a l  P o l i c y  C o u n c i l  f e e l s  
s t r o n g l y  that, i n  c e r t a i n  cas e s ,  t h e s e  d i s t r i c t s  m i g h t  b e  
b e t t e r  d r a w n  o n  r a t i o n a l  c u l t u r a l  o r  g e o g r a p h i c  f e a t u r e s ,  
r a t h e r  t h a n  e d u c a t i o n a l  a t t e n d a n c e  a r e a s .  C u r r e n t  l a w  
a l s o  p r o v i d e s  that, i n  r e s o u r c e  s e r v i c e  a r e a s  w h i c h  d'_ 
n o t  e x e r c i s e  p l a n n i n g  a n d  z o n i n g  p o w e r s ,  s t a t e  a g e n c i e '  
w i l l  b e  t h e  s o l e  i m p l e m e n t i n g  t o o l  f o r  t h e  p r o g r a m .  A  
c h a n g e  i n  t h e  l a w  p r o p o s e d  b y  t h e  D e p a r t m e n t  o f  C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  w o u l d  m a k e  i t  c l e a r  t h a t  w i t h i n  
t h e s e  s e r v i c e  ar e a s ,  t h o s e  c i t i e s  w h i c h  i n  f a c t  e x e r c i s e  
z o n i n g  p o w e r s  w o u l d  i m p l e m e n t  t h e  p r o g r a m s  w i t h i n  t h e i r  
m u n i c i p a l  b o u n d a r i e s .

- 3 -
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S  T  A  T  II o r  A  J. A  S  IC A
O F F I C E  O F  T H E  G O V E R N O R  

J U N  E  A  U

February 12, 1979

The Honorable Clem Tillion 
President of the Senate 
Alaska State Legislature 
Juneau, Alaska 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting to you a bill which would 
make certain amendments to the Alaska Coastal Management 
Act (AS 46.40). These changes were recommended to me by 
resolution of the Alaska Coastal Policy Council at the 
council's December 14-15, 1978 meeting. The council is 
the administering body of the Coastal Management Program, 
and is composed of both state and local government 
representatives.

Under the Alaska Coastal Management Act, the council has 
established guidelines and standards for the preparation 
of local government coastal programs. These programs are 
then submitted to the council for its review to determine 
conformity with the guidelines and standards. This 
legislation would authorize an additional time period for 
preparation of local plans. Under current law, plans 
must be completed by December 1979 —  an unrealistic 
deadline for many local governments. The proposed 
amendments would afford an additional two years for 
preparation of plans if an adequate justification for the 
delay was presented to the council.

Under AS 46.40.080, the "Alaska Coastal Management 
Program" is effective only after approval by the 
legislature by concurrent resolution. A great deal of 
confusion has arisen as to what, in fact, constitute the 
components of the Alaska "program." In fact, the 
guidelines and standards for local program preparation 
were submitted to, and approved by, the legislature 
pursuant to that section last year. It has been 
suggested by some that, additionally, each local district 
program must, in addition to obtaining council approval, 
also obtain legislative approval under sec. 80. The 
suggestion makes no sense. Approval of local district 
programs is a quasi-judicial action of the council. AS

■



46.40.060 provides substantial procedural protections in 
the approval process both for local governments and 
affected citizens. Additionally, the council itself has 
created, for local plan approval, a decision-making 
process painstakingly designed to ensure protection of 
all inte sted parties. The procedure (6 AAC 85.150) 
envisions a decision based on the record, and premised on 
specific findings and conclusions for which substantial 
comment and review provisions are made.

Under a broad interpretation of sec. 80, even after the 
question of local plan approval has proceeded through 
public hearings, council findings, mediation, and 
adjudicatory hearing, it might still be argued that 
legislative approval of the program remains necessary. 
This creates several practical problems. First, although 
judicial review of final council action is available, 
would a court undertake review while the matter is 
pending before the legislature? And if the final 
decision is, in fact, that of the legislature, is it 
realistic to assume that judicial review wou2d be 
available at all?

I
In addition, the requirement of legislative approval 
before the effectiveness of district programs places 
substantial burdens and uncertainties on local
governments. While AS 46.40.060, and the council's 
regulations, provide for rather stringent deadlines for 
the review of district programs, those deadlines would 
become rather meaningless if the effectiveness of the 
program were, in fact, deferred until affirmative 
legislative concurrence were obtained. Perhaps most 
fundamentally, one would need to address the question of 
how the legislature would intend to conduct this
"approval" authority. Would it sit as a fact-finding
body? Would the resolution of approval contain findings 
of fact and conclusions of law based upon the record 
adduced at legislative hearings?

In sum, AS 46.40.080, to the extent that it suggests that 
legislative approval of district programs is required, is 
at best odd, and at worst terribly burdensome upon all 
those involved in the issue of coastal management. The 
proposed repeal of sec. 80 would remove this uncertainty, 
while still leaving adequate legislative review authority 
over future council guidelines (to the extent 
constitutionally permissible).

Two other proposed changes deal with implementation of 
the Coastal Management Program in the unorganized 
borough. Currently, the organization of coastal resource 
service areas must be based upon regional educational



attendance areas. The Coastal Policy Council feels 
strongly that, in certain cases, these districts might be 
better drawn on rational cultural or geographic features, 
rather than educational attendance areas. Current law 
also provides that, in resource service areas which do 
not exercise planning and zoning powers, state agencies 
will be the sole implementing tool for the program. A 
change in the law proposed by the Department of Community 
and Regional Affairs would make it clear that within 
these service areas, those cities which in fact exercise 
zoning powers would implement the programs within their 
municipal boundaries.
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I  L , ^  . P  'Borough assembly skeptical:

More local control with coastal management
■ •

Bv MARK DAHLE 
Daily News Staff Writer

In a workshop Monday night skep­
tical members of the Borough 
Assembly agreed to take part in the 
first phnrc of a coastal managemc... 
program for Ketchikan.

Many members doubted that the 
program would work as it was ex­
plained, but the predominant feeling 
was that it was worth a try.

Kathy Carrsow, who explained the 
coastal management program to the 
assembly, said that once the local 
policy was federally approved, federal 
agencies would have to inteipret their 
authority within those policy 
guidelines.

For example, she said, if the 
assembly had set the area near the 
ferry terminal aside as an area im­
portant for harbor development the 
United States Postal Service would not 
have been able to build a post offic 
there.

In another example, she said a 
stream could be set a.‘ ide as important 
for hydi-o power.

“For the fish and g'.me department," 
she said, “all streams may be im­
portant for the fish resource. But at the 
local level we can say, This stream is 
more important for hydro.' ”

A position paper the assembly 
received said that “trade offs must be 
made when incompatible resource uses 
arc in conflict..JThe Alaska Coastal 
Management Program affords local 
governments the opportunity to take 
the major role in making these trade 
offs."

Assembly memberGary Elkins 
echoed the sentiments of many 
assembly members when he said, “I 
can't help but be a skeptic. It seems 
utopian.” But he said lie was “damn 
tired of having big brother, .if this offers 
even a little bit of hope I'm all for it."

Carssow said the policy would 
stream line the decision-making 
policies, and let local governments 
have the prevailing policy.

The program sets the ground rule for 
giving governments control, according 
to Caissow. "Every program takes 
time to build clout,” she saud. “But if

we follow through, we can say ‘listen, 
you made this deal with us.’"

The borough only has clear authority 
in determining the manangement 
policy of borough lands, she said. The 
U.S. Borax and ChemicV; Corp. mine at 
Quartz Hill is out of local jurisdiction, 
and the state will ir* the policy for it, 
since it is in an unorganized borough.

But the act allows local governments 
to address adjacent areas, like Quartz 
Hill. “It is not clear how much 
authority we have," she said.

The borough planning department is 
developing Ketchikan’s coastal 
manager, -,-nt program. To aid the 
department, six advisory task forces 
are planned.

Each task force ts planned around 
coastal resources. They are: industi il- 
commerclal waterfront; ru ia l 
shorelines; viewsheds, heritage, 
recreational; fish and wildlife; timber 
and minerals; ..azards and watersheds.

The task forces will be chaired by 
members of the borough planning 
department.

Each tusk force will include a

member of the Borough Assembly, and 
one or more members of the com­
munity, selected by the borough mayor. 
City government staff will serve on task 
forces addressing resources wiihin city 
boundaries. lx;c«l residents who want 
to be on a task force were encouraged to 
call the planning department.

Carssow said that June was set as a 
target for completion of work by the 
task forces ending the first phase, 
program development. In the first 
phase, areas requiring further study 
can be identified.

In June $2,188,000 will be available for 
Alaskan communities to work on the 
second phase of the project, which will 
more closely identify areas for specific 
applications. The monies are federal 
funds.

Also at tl;* meeting, the Borough 
Assembly discussed an ordinance 
relating to the board of equalization 
hearings.

All assembly members were present 
except Helen Finney and Borough 
Mayor Carroll Fader.



» u it ©IF Ih¥CaH L i ® D § I L O T I i B
LEGISLATIVE AFFAIRS AGENCYM E M O R A N D U M

POUCH Y S tA TE  C A P ITO l 
JUNEAU . A lA S K A  9981 I 

<J07 465 3?00

February 21, 1979

Authority to implement and enforce coastal management 
programs by service areas in the unorganized borough: 
(Work Order No. 6365)

Representative 

John B. Chenoweth. egislative Counsel

S U B JE C T :
T O :FROM:
I have tried to drafrr the enclosed bill to meet your directive 
that authority to implement (as well as to plan) coastal 
management programs in the unorganized borough be granted to 
the coastal resource service areas whicn may be formed in 
the unorganized borough.

You should know, I think, that the premise underlying the 
statement in Mr. Cohen's letter, the apparent source of this 
request, is partially in error. When the coastal management 
legislation took shape in 1977, some thought went into the 
relationship between existing cities of the unorganized 
borough and the service areas which might be formed there.
The consensus, now part of the legislation, was to provide a 
range of options, allowing individual cities that were 
willing and able to initiate and complete the planning 
process to do so, or to authorize service areas to undertake 
the planning process, or to rely on existing state agencies 
where there was no interest expressed at. the community or 
regional level. As to implementation, it was clear that, in 
the unorganized borough, because cities (first or second 
class) had authority to exercise planning, zoning, and other 
p owers, rather than extend planning and zoning authority to 
service areas (where there was really no push to extend 'Che 
authority ) , existing law would be left unchanged: either a 
iity would implement or state agencies would-act. If people 

"were really worked up enough on a regional basis to want to 
become involved in implementation, tne first or "second class 
borough option remained available to them.
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Representative Bill Parker 
Page 2
February 21, 1979

Mr. Cohen states: "In the unorganized borough, this power
[i.e., responsibility for implementation of coastal manage­
ment programs] is taken away from the local people and 
placed with state agencies. He is not correct. As a 
matter of law, the exercise of zoning and other controls in 
the unorganized borough outside of cities has never rested 
with anyone other than the state agencies. (AS 40.15.070 - 
40.15.075; AS 44.47.050 (8) and (9)).

The 1975 Legislature mandated unorganized borough controL of 
education; the 1977 legislation authorized a role for the. 
unorganized borough in coastal resource planning. The 1979 
Legislature is asked to extend authority of service areas 
to exercise zoning and other controls in the coastal zone. 
Frustration prompts me to ask how, if all these are granted, 
withholding only the authority and responsibility to levy 
and collect taxes, this structure is any different than the 
first or second class borough system now provided in general 
law?

JBC:nem

Enclosure



• y; ■ g p  n p  I   ̂ r m a m m< A k ts k a  j ^ i a t e  ^ l e g i s la t u r eHouse o f  RepresentativesCommiHce on
Official Business

Pouch V
. State CapitolCommunity &  Regional Affairs Juneau, Alaska 99811

February 19, 1979

Jon Buchholdt North Slope Borough 835 D St.Anchorage, Alaska 99501

Dear Mr. Buchholdt,
The House Community and Regional A ffa irs  Committee w ill  be holding a meeting on Monday, February 26 for the purpose of providing members with an overview briefing on Coastal Zone Management. I f  i t  is  possible for you to attend, we would appreciate your insights on th is matter.
Thankyou very much.

Sincerely,

B il l  Parker Chairman

■ ■



( A la s k a  J i i a i s  l e g i s l a t u r eHouse o f  RepresentativesCommittee on Community &  Regional Affairs
Pouch V

State Capitol
Juneau, Alaska 99811

February 19, 1979

B i l l  RiceTrustees For Alaska 835 D St.Anchorage, Alaska 99501

Dear Mr. Rice,
The House Community and Regional A ffa irs  Committee w ill be holding a meeting on Monday, February 26 for the purpose of providing members with an overview brie^'ng on Coastal Zone Management. I f  i t  is  possible for you to attend, we would appreciate your insights on this matter.
Thankyou very much.

Sincerely, S

B il l  Parker Chairman



Original sponsor: Community and Regional Offered:A ffa irs  Committee Referred: __-v, , V/ /vv~'.v#

IN THE SENATE BY THE COMMUNITY ANDREGIONAL AFFAIRS COMMITTEE

SENATE CONCURRENT RESOLUTION NO. (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVENTH LEGISLATURE -  FIRST SESSION

Approving regulations adopted by the 
Alaska Coastal Policy Council.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS Chapter 84, Session Laws of Alaska 1977, established the 

Alaska Coastal Policy Council and charged the council with the r e s p o n s ib ilit y , 
among others, of adopting guidelines anc standards for the development 
of the d i s t r i c t  and the statewide coastal management programs; and

WHEREAS the Alaska Coastal Policy Council has adopted guidelines 
and standards in 6 AAC 80 and 6 AAC 85 for use by state agencies and by 
m unicipalities and service areas in the preparation and development of 
the d i s t r i c t  and statewide coastal management programs; and

WHEREAS the guidelines and standards adopted by the council on 
March 31, 1978 have been approved by the le g islatu re  by means of House 
Concurrent Resolution No. 125 which was adopted during the second session 
of the tenth le g isla tu re  with selective deletions and le tte rs  of intent 
c a llin g  fo r further attention to certain matters in the guidelines and 
standards; and



WHEREAS the council has adopted amendments to the guidelines and 
standards on December 15, 1973 in response to the request of the le g isla tu re  
and other p arties; and

WHEREAS the amendments to the guidelines and standards approved and 
adopted by the Alaska Coastal Policy Council are generally consistent 
with the objectives for the state coastal management program identified 
in AS 46.40 020 and additional parts of the coastal management program; 
and

WHEREAS AS 46.40.080 requires approval of the state coastal management 
program either by adoption of a concurrent resolution or by majority 
vote of the members of both houses at a jo in t  le g is la tiv e  session as a 
prerequisite to the taking e ffect of the program; and

WHEREAS, in accordance with the statute, the Alaska Coastal Policy 
Council has submitted i t s  amendments to the guidelines and standards for 
le g is la t iv e  approval.

BE IT RESOLVED that the Alaska State Legislature approves the 
regulations adopted by the Alaska Coastal Policy Council on December 15, 
1978, as approved by the Department of Law and submitted to the le g isla tu re  
on January 26, 1979.
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U N IT E D  S T A T E S  D E P A R T M E N T  OF C O M M E R C E  N a tio n a l O cean ic  and A t m o s p h e r ic  A d m in is t r a t io n
gatiwtedidmtKXbdSiSftSa
O ffice of Coastal Zone Management 

Washington, D. C. 20235 C Z 1 :PGC

P U S H W U f f
JAN 3 0 1 9 7 9  -

Ms. Frances A. Ulmer 

D irector

Division of Policy Development 

and Planning 

Office of the Governor 

Pouch AP

Juneau, A laska 99811 

Dear

I would like to take this opportunity to commend you and the other 

members of the Alaska Coastal Policy Council for the approval, at 

your December 14-15, 1978 meeting, of the proposed revisions to the 

Guidelines and Standards for the A l aska Coastal Management Program 

(ACMP). As I noted in my letter to y o u  of November 17, 1978, w e  

believe that the specificity and comprehensiveness contributed to 

the ACMP by these revisions should go far to assure the ultimate 

approvability of the Program. With adopt i o n  of the revisions, the 

Council has taken a very Important step in the direction of Federal 

approval of the Alaska Program.

At the same time, we recognize that the C o u n c i l’s action is only 

the first of two critical steps that must occur in order to make 

these changes effective. Adop t i o n  of the proposed revisions by 

the A laska Legislature is essential b efore they can be considered 

fully a part of the Program that is b efore me for approval.

Although the ACMP and Draft Environmental Impact Statement have 

been circulated for public review and comment, the authorities upon 

which my preliminary determination of approvability is based include 

the revisions now before the Legislature. In order that the public

may review the P r o g r a m  in its final form, and b e c a u s e  it would be

presumptuous to anticipate approval of the proposed revisions in the 

guidelines and standards by the Legislature, I do not intend to 

release the Final Environmental Impact Statement until the L e g i s l a­

ture acts to establish the guidelines and standards in final form.

The need to await this final action raises another issue discussed

in my November 17 letter: Federal support of the Alaska P r o gram

w i t h  funds during the interim period. We are sensitive to the need 

for adequace Federal funding o l many of the important tasks of state 

and local governments under the ACMP between now and approval of the

POLICY DEVELOPMENT . & PLANNING

JAN 2 5  1979



Program, w h e n  the State becomes eligible for the substantial increase 

in funding available under S e c tion 306 of the Federal Act. A l a s k a’s 

share of the limited Federal program development funding is scheduled 

to b e  exhausted by June 30, 1979. Given the time needed for final 

p r o g r a m  distribution and approval, we foresee the need for legisla­

tive action on the proposed Guidelines and Standards amendments, 

b e f o r e  April 30, 1979.

In the interests of smooth transition of the Alaska Coastal Management

P r o g r a m  into the implemention stage, I urge you and Governor Hammond

to use your good offices to encourage early action by the Legislature.

W e  recognize that if circumstances force a lapse in Federal assistance, 

m u c h  v a l u a b l e  momentum toward sound coastal management by state 

agencies and local coastal communities will be lost. If I am able to 

assist y ou in any way to help us all meet our schedule, including 

testimony before the Legislature, I am at your service. We look 
forward to your success.

Sincerely yours

Robert W. Knecht 

Assistant Administrator
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I • _
U.S. District Court y  

Central District ojrfcalifotnia
AMERICAN PETROLEUM IN­

STITUTE. ct al„ Plaintiffs, v. ROBERT 
W. KNECHT. ct al.. Defendants, No. CV 
77-3375-RJK. August 31.1978
LAND

.Federal, state, and local regulation — 
Statutory construction (§8.05)

Court jurisdiction and procedure —  
Injunctions (§15.71)

Oil industry trade group is not entitled 
to injunction oarring Department of Com­
merce approval of California coastal zone 
management program foi program's al­
leged failure to affirmatively accom­
modate energy facility siting in coastal 
zone, since program provides for ade­
quate consideration of overall national in­
terests. and since Section 300(c)(8) of 
Coastal Zone Management Act does not 
icquire state program to give priority con­
sideration to energy interests.

Oil industry trade group challenges De­
partment of Commerce approval of Cali­
fornia Coastal Zone Management Act pro- 
gram.

On plaintiffs' motion for preliminary in­
junction.

Denied.
Philip K. Verleger, Howard J. Privett 

and Ward I.. Bcnshool, Los Angeles. 
Calif., for plaintiffs.

Sanford Sagalkin, deputy assistant at­
torney general, Bruce A. Kashkow, and 
William Brian Morrison, Department of 
Justice Washington, D.C., for federal de­
fendants.

Roger Beers and James B. Frankcl. Palo 
Alto, Calif'., for iniervenors Natural Re­
sources Defense Council and Sierra Clul).

Evelle J. Younger, attorney general. 
K.H Connell, assistant attorney general. 
Roderick E. Walston, and Donatas Jannla, 
deputy attorneys general, San Francisco, 
Calif., for interveuor California.Fu ll t ext oj Oiniiuni

Plaintiff', American I’ciroleuin Institute, 
We.stei i i  Oil and (las Association, ami c cr- 
tain oil company niciiihcrs of the aforesaid

Institute and Association brought this ac­
tion against three federal officials (‘‘the 
federal defendants") in their official ca­
pacities as Secretary of Commerce, Ad­
ministrator of the National Oceanic and 
Atmospheric Administration ("NOAA"), 
and Acting Associate Administrator of the 
OiTice of Coastal Zone Management 
("OCZM”), seeking declaratory and in­
junctive relief against defendants’ immi­
nent grant of “final approval" of the Cali­
fornia Coastal Zone Management Pro­
gram ("C/.MP") pursuant to §300 of the 
Coastal Zone Management Act of 1972, as 
amended ("CZM.-V') (IB U.S.C. §§1451 rl 
icq.) and seeking further relief in the na­
ture of mandamus directing the federal de­
fendants to grant "pielimmarv approval" 
to the CZM!’ pursuant to §3()5(d) of the 
Act.

In brief, plaintiffs contend that the Cali­
fornia Program cannot lawfully be ap- 
roved by the federal defendants under 
SOB of the CZM A. principally for two rea­

sons. First, the CZMP is not a "manage­
ment program" within the meaning of 
§ 80-1 (11) of the Act in that (a) it fails to sat­
isfy the requirements of §§305(b) and 
300(c), (d), and (e). and regulations 
promulgated thereunder, as regards con­
tent specificity; and (h) it has not been 
"adopted by the state” within the meaning - 
of 9300(c)(1). Second, the procedures by 
which the CZMP has reached the present 
stale of development violate the CZM A, 
the National Environmental Policy Act 
("NEPA") (42 U.S.C. §94321 rl u q ) .  and 
California statutes in that the final envi­
ronmental impact statement, which differs 
substantially from both the draft and re­
vised draft environmental impact state­
ments, was not subject to formal notice 
and bearings, yet purports lo contain one 
of five "elements' of the CZMP.

The action was commenced on Septem­
ber U, 1977, by the filing of a complaint 
and application for temporary relief, pur­
suant to which a temporary restraining 
order ("TRO") and order to show cause 
were issued on September 1*2, tlu*ell'cet of 
which was to restrain the federal defend­
ants hum giving final approval to the 
CZMP pending further hearing on plain- 
tills' motion lot a preliminary injunction. 
Thereafter, on October 7, following a 
heating on October 3 and 0, an order, 
agreed lo by all pat ties' issued, whose rf-

1 D e le ii i la u t C n li'o rm .t C o a s ta l C om m is s io n  
l u i l  i i tn u 'd  lo  im t rv t i i f  p i i is u . t t i t  to  R u le  24. 
F . l t .C iv . l ’ ., w lm li m o tio n  l i .u l  b e e n  g ra in e d



.md I II lift the TRO in order lo 
permit the Icdcral defendants (a) lo 
disburse hmtls to California under the 
C/M A .iik Uln to take whatever action they 

i, deemed "necessary and appropriate,” in- 
' chiding Immal approval of the CZMP 

undci accompanied by the findings
rc«|iuicd uiwl.-r §306. The order further 

" prodded. however, that pending entry of 
linal judgment in this Court, any such ap­
proval under §306 by the federal defend­
ants would be- deemed ineffective to 
trigger the "consistency” provisions of 
§307(c) and (d). The CZMP was given final 
approval by Acting Associate Administra­
tor Knecht, to whom the duty ofapproving 
or disapproving management programs 
submitted under §306 had been and con­
tinues to be delegated, on November 7, 
1077.1 lis findings were issued at that time.

Thereafter, on February 13. 11, 15 and 
16,1978, the Com t held the aforesaid con­
solidated hearing and heard argument on 
cross-motions for summary judgment, and 
the matter was further briefed and sub­
mitted to the Court for decision.

All ol the parlies have agreed that there 
is no genuine issue as to any material fact 
in this case and that by examining the 
pleadings and the evidence in the record 
before it, and after consideration of the ar­
guments made in writing and orally, the 
Court may proceed to a disposition on the 
nieiits, which wc now do,

For reasons set forth below, the Court 
affirms the federal defendants' §306 ap­
proval ol the CZMP and grants judgment 
for defendants and against plaintiffs. F A C T S

The following facts appeal to he before 
the Court without dispute;

I. Plaintiff American Petroleum In­
stitute (“AIM"), a corporation organized 
tinder the District of Columbia nonprofit

corporation laws, is a national trade as­
sociation of approximately 350 companies 
and 7,000 individuals engaged in tlie pe­
troleum industry. Its members include 
companies and individuals actively en­
gaged in exploration, production, refining 
and marketing of petroleum products in 
the United States, including tne State of 
California and the outer Continental Shelf 
off the coast of California.

2. Plaintiff Western Oil and Gas As­
sociation (“WOGA"), a corporation or­
ganized under the California nonprofit 
corporation laws, is a regional trade as­
sociation of over 75 member companies 
and individuals engaged in the petroleum 
industry. Its members include companies 
and individuals responsible for in excess 
of 65 percent of the production of petrole­
um, in excess of 90 percent of the refining 
of petroleum, and in excess of 90 percent 
of the marketing of petroleum in the 
southern western states of the United 
Stales, including California and the outer 
Continental Shelf off the coast of Califor­
nia.

3. Plaintiffs Charnplin Petroleum Com­
pany; Chcvton U.S.A., Inc.; C< ntincntal
Oil Company; Exxon Corporation; Getty 
Oil Company; Gulf Oil Corporation; 
Mobil Oil Cot pot ation; Reserve Oil & Gas

w ith o u t oliji-i (m u O c to b e r 3 rd. D e fen dan ts 
N a tu ra l Iti- vou icev D e fen se C o un c il and  S ie n a  
(• lu ll ( "N K IK ;" ) . who ap pea re d  as ninin a l d ie  
heat in g s , w ere  g ra in e d  p e rm iss iv e  in te rv en tio n  
on  N n vem he i D ili

• W ith ou t sm h  a p p iu s a l d i n e  had as yet 
l ie en  no f i l ia l " a g e m y  a i l  io n "  (w ith in  th e  m e an ­
in g  o l d ie  A d i i i in is i ia l iv e  I ' lo c e d u r e  A n  
("A PA - I. /> U .S .C . SUM  I (13) an d  7(11) upon  
wh ich  ju d ii ia l le r ie w  c o u ld  he p re d ic a te d

Company; Shell Oil Company; Texaco, 
Inc.; and Union Oil Company of California 
(“the oil company plaintiffs'j are each cor­
porations organized under the laws of the 
various states and are members of API or 
WOGA. The oil company plaintiffs, 
among other activities, are engaged in the 
business of exploration for and produc­
tion of oil and natural gas both within the 
state of California and on the outer Conti­
nental Shelf (“OCS'j off the California 
coast. Some of the oil company plaintiffs 
own interests in OCS leases purchased in 
federal lease sales under the provisions of 
the Outer Continental Slu-lf l ands Act ( 13 
U.S.C. §§1331 et seq.). The remaining 
plaintiffs have interests in the coastal zone 
of California and/or are oil and gas con­
sumers engaged in business in California.

•I Defendant Juanita Keeps, sued here­
in in her official capacity, is Secretary of 
the United Stales Department of Com­
merce ("Secretary") and is charged with 
administering the CZM A, which includes 
approval or disapprove! of coastal /one 
management programs submitted by ifie 
coastal states, of whic h California is one. 
NO A A exists within the Department ol 
Commerce. Ily administrative directive 
dated October 13.1976. the Secretary del- 
egated, in  i n  aha, tlieCZMA approval liinc-
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tion lo tlic Administrator of NOA A and ex­
pressly reserved oilier powers under the 
Act. Defendant Richard Frank is the Ad­
ministrator of NOA A and is sued herein in 
his official capacity. Within N'OAA there 
exists the Ollicc of Coastal Zone Manage­
ment ("OCZM"). Defendant Robert W. 
Knecht is the Acting Associate Administra­
tor (“Acting Administrator”) for coastal 
zone management and is sued herein in his 
official capacity. By administrative direc­
tive dated October 20, 1976, the Adminis­
trator of N'OAA delegated to the Associate 
Administrator for Coastal Zone Manage­
ment the authority lo exercise all functions 
under the CZM A not expressly reserv ed to 
cither the Secretary or the Administrator 
of NOAA.

5. The defendant-in-intervention, Cali­
fornia Coastal Commission, is an agency 
of the State of California created pursuant 
to the California Coastal Act of 1976 
(Cal.Pub.Res.Code §§3000, et seq.). T h e  
Coastal Commission is the successor in in­
terest to the California Coastal Zone Con­
servation Commission created pursuant to 
Proposition 20 (Cal.Puo.Res.Codc 
§§27000. etscq ), which expired on Decem­
ber 31, 1976. 'r hc California Coastal Act 
became effective on January 1, 1977.

6. Defendants-in-intervention, Natural 
Resources Defense Council, Inc., and the 
Sierra Club (“NRDC”) are associations 
whose members claim an interest in coast­
al zone management.

7. On March 31, 1976, the California 
Coastal Zone Conservation Commission 
submitted to the federal defendants a 
coastal zone management program for ap­
proval under the provisions of CZMA 
§306.

8. In September of 1976 the federal de­
fendants issued a Draft Environmental Im- 
pa :> Statement ("DEIS") wherein they an­
nounced their tentative decision to ap­
prover the California Coastal Zone Man­
agement Program submitted in March. 
1 he i eafter, the Stale of California enacted 
the Coastal Act of 1976, which declared it­
self to be "California’s coastal zone man­
agement program within the coastal zone 
for purposes of the Federal Coastal Zone 
Management Act of 1972 , . .
(Cal.Pub.Res.Code §30008.)

9. On October 20. 1976. the DEIS was 
withdrawn and the public hearings to be 
held thereon were cancelled. On April 12, 
1977, the federal defendants issued a Re­
vised Draft Environmental Impact State­
ment ("RDK1S") and announced their ten­
tative decision to approve the revised

coastal zone management program sub­
mitted by the Coastal Commission. At this 
time the CZMP was o'scribcd as con­
sisting of the California Coastal Act of 
1976, the Coastal Conservancy Act 
(Cal.Pub.Rcs,Code §§31000 et seq.), and 
the Urban and Coastal Park Bond Act 
(Cal.Pub.Rcs.Code §§5096.777 et secj.). 
Public hearings were held on the RDEIS 
and the CZMP as therein described on May 
19,1977, in Eos Angeles, California. Plain­
tiffs appeared and (by oral testimony and 
written comments submitted before the 
hearing and additional comments sub­
mitted thereafter) recommended that the 
CZMP not be approved and that a new en­
vironmental impact statement be pre­
pared.

10. On August 16, 1977, the federal de­
fendants issued their Final Environmental 
Impact Statement (“FEIS”), together with 
Attachment K, containing written state­
ments from parties commenting on the 
CZMP. In the FEIS, the CZMP was de­
scribed as consisting of five elements: the 
Coastal Act of 1976. the Coastal Con­
servancy Act, the urban and Coastal Park 
Bond Act, the Coastal Commission’s final 
regulations (Cal.Admin.Code, Title 14, 
§§13000 to I 1000), and Part II (Introduc­
tion and Chapters 1-14) ("the Program 
Description") of the FEIS.3 On September 
I, 1977, plaintiffs submitted to the federal 
defendants written comments objecting to 
approval of the CZMP as defendants pro­
posed in the I f IS. Defendants replied by 
cttcr dated September 8, 1977, from Act­
ing Administrator Knecht to plaintiff's’ 
counsel, by which letter defendants in­
dicated that they intended to proceed with 
approval of the CZMP. As noted previ­
ously, final approval, nccompr nicd bv a ro­
ck.,i of findings, occurred on November 7.

The Court has before it for determina­
tion both preliminarily and for ultimate 
disposition questions of the highest im­
portance, greatest complexity, and highest 
urgency. They arise as the result ol’high 
legislative purpose, low bureaucratic bung­
ling, and present inherent difficulty in ju-

i:

5 T h e FE IS  document is entitled Stale nJ  C ali­fornia Coastal Management Program nn-l Final en v i­ronmental Import Statement T h e  "Program  De­scription" (FEIS at 5-107) and "Coastal Man­agement Program Appendices" have been printed wi;’ t a black border, indicating lli.il they comprise die CZ M  P. I lie com bined document was utilized (or efficiency reasons, in order to avoid the necessity of duplication o f  die I ’ i o -  gram in a separate document as well as in die I-EIS.
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dicial determination. In oilier words, for 
the high purpose of improving and main­
taining felicitous conditions in the coastal 
areas of the United States, the Congress 
has undertaken a legislative solution, the 
application of which is so complex as to 
make it almost wholly unmanageable. In 
the course of the legislative process, there 
obviously came into conflict many compet­
ing interests which, in typical fashion, the 
Congress sought lo accommodate, only to 
create thereby a morass of problems be­
tween the private sector, the public sector, 
the federal bureaucracy, the state legisla­
ture. the state bureaucracy, and all of the 
administrative agencies appurtenant 
thereto. Because the action take'n gives 
rise to claims public and private which 
must be adjudicated, this matter is now in­
volved in (he judicial process,

In whatever technical form the ques­
tions and issues are here presented, they 
resolve themselves into the familiar situa­
tion in which a court must sit in sonic form 
of judicial review of administrative action 
—  and it isn't easy.

We deal here with a hvbiid kind of re­
cord and consequent hybrid form of re­
view. As will appear from the extensive dis­
cussion below, the several approaches to 
and differing views of the proper scope 

of

Cleaning Council u. Schultz, 443 F.2d 689, 
693 (D.C.Cir. 1971). The distinction that 
the Court has drawn is one between actual 
and abstract injury.

Abstract injury is not enough. It must be 
alleged that the plaintiff "has sustained 
oris immediately in danger of sustaining 
some direct injury" as a result of the 
challenged statute or official conduct. O 'Shea v, Littleton, 414 U.T 488. 494 

(1974). See Cady v. Morton, 527 F,2d 786, 
791 [8 ERC 1097) (9th Cir. 1975).

In the present case plaintilTs, whose ac­
tivities will be regulated by the CZMP to 
the extent that their activities in exploring 
foi and developing oil and gas resources 
on the OCS must he consistent therewith, 
have alleged and shown injui v in fact Fot 
upon approval by the federal defendants 
of the (IZNlPTnuIeryWfrnfthe  QSHTIhL. consistency provisions orS30’/ aie_tng- 
gcrcdMThereaftcr, before federal agencies 
may approve certain activities of plaintiffs
relating to exploration and development 
of OCS resources, plaintiffs must certify
that the proposed ’activity is consistent 
with the CZMP. Although the state is .af­
forded six months to <_eMifyJo jjiefedexaI 
ageniy wltetL"ccJU_ilul.a.laV’P.oyv'J a* i.ivity 
is consistent, the initial burden of deter- 
mmmg-consistency falls lo the app'icant.

and kind o l judicial review arc here__TligjiravaiiieiLof pie complaint is that the
brought under consideration. submitted CZMPaS-aupinxeil.hr-ihcL?eO-

Wc have questions of whether review is cral deferidainsXTcks tne i equisite specific-
proper oi timely and, if so, of what propci 
scope and result. Wc treat each seriatim.S T A X D I X G

This issue need not detain us long.
While defendants originally urged that 
plaintiffs in this case lack standing to 
litigate speculative harms, during oral ar­
gument counsel for the NRDC, to whom 
die task or pressing defendants' standing 
and ripeness contentions was apparently 
assigned, conceded that what had previ­
ously been designated an issue of standing 
was more properly chataeteri/.ed as a ripe­
ness problem, flic- Court nevertheless 
briefly examines the standing of plaintiffs 
to maintain the present action before ad­
dressing the ripeness issue.

The Supreme Court lias liberalized the 
law of standing so that, while injury in fact 
is always required, Skim Club e ‘M otion,
405 U.S. 727, 7-10 |3 ERC. 20391 (1972).
"an identifiable- trille is enough." ('.S. v.Students Challenging Hrgulntoiy .Igiwy Proce­dures ( S C It .M 'l , 412 U.S. 669, 689 n i l  |5 
F.RC 1449) (1973) Iqnnting Davis, Adininis- linlive Law  T ie r |n,-, §22.09-5 .u 718 (1970 
Supp.)J; N a tio n a l A u to m a tic  La u nd a ry  &

!U) ..'.'-WU-______________  'proved,
plaintiffs claim immediate and substantial 
harm by i ompulsion to expend large sums 
of money to determine il their proposed 
activities are consistent. Moreover, plain­
tiffs allege that this lack of specificity in­
ti eases I licit burden and makes it impossi­
ble to discharge, since they cannot with 
any reasonable assuredness certify that 
any activity subject to §307 is in fact con­
sistent with the CZMP. The undeniable in­
terest' o f plaintiffs in the areas subject to 
the CZMP. the fact that once §306 approv­
al is given, their activities are subject to 
regulation under it. and the lad that an im­
mediate consequence is to compel plain­
tiffs to expend financial resources in an ef­
fort to satisfy the requirements of §307, 
combined with their claim tluu this burden 
is substantially inn eased by viitue of the 
veiy defects which they assert make ap-

1 P la in t if fs  have  iim - s le il m i ll io n s  o f  ( ln ll.it s 
in  e x p lo i .u io ii .m il d e v e lo p m en t o f  energy  ir-  
s n n i ic s  lo c a te d  o i l d ie  < M iS am i c o i i l in i ic  so  to  
do .
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proval improper, provide the necessary in­
jury in fact to give plaintiffs standing to 
challenge the federal defendants' action in 
approving the CZMP under §306.

Accordingly, the Court finds that the 
plaintiffs have standing to litigate the is­
sues presented.R IP E N E S S

On this issue the Court must delineate 
what issues are and are not before it for 
review. The Court concludes that the ap­
proval given in: the fcikt.d ddkmkm  s re­
sults in action which is ripe for rev iew. but 
that issiiJiTrelating.lo ti)C-Statc's_ai)L)Illa­
tion oT^507 of the CZMAum.u tinilar ac­
tivities of plairuifls is not lipe for review, 
i Ins conclusionTTas impact with respect to 
two other issues in (his lawsuit: first, plain­
tiffs’ request that the Court undertake a 
full-scale declaration of the parties' rights 
and obligations under the CZM A and the 
CZMP; and, second, plaintiffs' claim th.it 
the environmental impact statement and 
review process were deficient in failing to 
address potential impact nationwide if en­
ergy resource development in areas sub­
ject to the CZMP was retarded oi halted In 
virtue of the state’s application of its §307 
powers. The Court declines to undertake 
the first because such declarations arc best 
left to a time when a coutt has before i t .. 
case or controversy sufficiently identifia­
ble to allow to a spccifu issue application 
of a specific provision or provisions of the 
Act or Program. The Court declines the 
second so far as it requires the Court to 
assume that the state may abuse its §307 
powers and that federal officials will fail to 
correct such abuses under their power so 
to do, pursuant to the provisions of 
5§307(c)(3) and 312.

A triology of Supreme Court decisions’' 
forms the bedrock for the modern law of 
ripeness. In oft minted language from.Ik bolt Labor atm lo, tne Court staled:

[The1 basic rationale [of the ripeness 
doctrine) is lo prevent the courts, 
through avoid.mie ofprcmatui e adjudi 
cation, from entangling themselves in 
abstract disagreements over administra­
tive polities, and also to protect die 
agencies from jtidic ial interferon e until 
an administrative decision has been lot 
maliml and its effects felt in a com role 
way by the challenging parties. The 
problem is best seen in a tu'ojohl asprel, 
requii ing us to evaluate both m e  fit new of the m uer far jiiilu ml rlerninn anil the hardship
' .Ihliutl I n l i i i i n t i m n  i> C n n l n n .  3H7 I I S  13(1 (1967). t w i r l  (.uniti /liuuinlinii e C.uutiifi, 387 It.N I r»H (1967); .tntl ( i t n i l n n  v luilrl ( i w t i h  , I\- iihki/kiii. ;tn7 I-' S lt>7 (Ivti7).

lo the parties o f  withholding court considera­tion.
387 U.S. at 148-49 (emphasis supplied).

A. Fitness o f the Issue' fo r Ju d ic ia l Decision.
Courts typically focus on two factors: 

whether they arc presented with issues 
that are "purely legal" (Abbott Laboralons. supra, 3 87 U.S. at 149; N ation al Automatic Laundry id  Cleaning Council, supra, 443 F.2d 
at 693; Bethlehem Steel Corp. v. ( ' .S . Environ- mental Protection Agency, 536 F.2d 156. 161 
[8 ERC 2114) (7th Cir. 1976)) and whether 
they are presented with "final agency ac­
tion" (Abbott Laboratories, supra, 3S7 U.S. at 
149; N atural Resources Defense Council. Inc. v. U .S . Nuclear Regulatory Commission, 539 F.2d 
82-1, 836-37 (2d Cir. 1976); Bethlehem Steel Corp., supra, 536 l'.2il at 161).

Considering finality, or reviewability, 
first, the Court notes that approval under 
§306 is the culmination of the agency re­
view process here involved. Following ap­
proval. there is nothing fut ih-r to he done 
as pat t of the administrative prot ess, otliei 
than the obligation ol "continuing review" 
under §312(a), an obligation which relates 
to a management program that has already 
been approved under §306. The present 
Case is thus unlike Bethlehem Steel Corp., 
wherein the challenged regulations were 
found “only [to) provide for a study In the 
State . . . of future air pollution problems 
in the designated areas. Any standards for 
petitioners to follow will not be promul­
gated until the study is completed. Our re­
view of the challenged actions con­
sequently will interfere with an ongoing 
administrative pi or ess. Because of this w e 
cannot say the agency action is ’final'." 536 
F.2d at 161.

The fact that agency approval is here in­
volved rather than rule-making is of no 
consequence. Courts base heeded the Su­
preme Com t's approval in Abbott lab orator­ies Ufa "pragmatic" interpretation of the 
finality requirement. 387 U.S. at 150, cit- 
ittg Columbia Broadcasting Sxstem e. U.S., 316 
U.S. 407, 118 19 (1942) (I CC statement 
of intention not to license stations which 
maintained certain contracts with net- 
works; no license set denied oi revoked). National Automatic I auiuhs id Cleaning Coun­cil, supra (interpretative letter of agency); N atural Drsauties Defense Count A. Inc., supra, 
539 F.2d at 837 (older ol agency). The 
Court concludes that the ledet.tl defend­
ants’ approval imilei §3()l> constituted 
final agency action f o i  purposes ol 
reviewability.

( ) i i  the question ol whclhet purely legal 
issues are presented, the Court notes that
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this is not a case in which plaintiffs are 
challenging agency action on the grounds 
that it exceeds the agency’s statutory 
authority (as was the case in d&bo/f Lttboin- lories and X nlion al Automatic l.a u n d n ), I lore 
the agency’s action involved findings in 
part premised on its interpretation of the 
CZM A (as amended in 1970); hence the 
Court is presented with predominantly 
legal issues. The facts, while not unmud­
died by the nature of the administrative ac­
tion here invol\ cd11, never tireless ar e not in 
dispute. The dispute centers on the legal 
characterization of such facts under the 
language of the statute. Thus. (Ire feller.il 
defendants' finding under 5800(c)(8) that 
the California Program “provides lor tide- gnale consideration of tire national interest 
involved in planning for, and in the siting 
of, [energy| facilities . . . which aie neces­
sary to meet requirements which ate other 
than local in nature" prc-supposcs a legal 
determination on the part of tne agency as 
tojust what is meant and required by "ade­
quate consideration."  This in turn re­
quires an examination of Congress’ intent 
in enacting and amending the CZMA. To 
be sure, this case docs not fit neatly into 
the category of case typified by Xcitional.l it tomutic Laundr;- There the court could 
state: "There is no ’rccoid' to be studied 
or made, for the only record involved on 
this issue is that established by such 
m.itci ials .is the law and its legislative his­
tory," 4 49 I'\2d at H95. Here, on the oilier 
hand, the very statute whose provisions

11 The Court is here faced with review of nei­ther ail adjuilit .uiiin nor I ulc-inakillg, in bolli of which iiisiance* a clear iiclmiiiistr.itive record emerges. Katlier. dir Conn sin in review of agency at lion w hich stretches over a long peri­od of time, includes non-ii.inscribed public hearings, not esseniiallv adveisaiv m nature, and in luci, quiie die contrary. Coopei.nive ef­forts o n  die pan ol the state and the agents pio- tinted the emironmeiit.il impact statenieni At dmes die (.mm lias the sense that the record by its veiy naiure permits unis an otrasioii.il hiief ulaiue into die workings ol the adininisii.nive 
decision io.ikmg pioiess in lliis instance. IVi- haps piompn.d m p.u i In  < It Hit nines of lliis sort wlm b iiiheie m attempts to review sucli.» non. courts have idd iliai m  liritimsi.mt es like die present — that is. wliero agents upprriv.il ui 3 sui t iln program oi project is involved • ''from tfie Mandpooll ol ellet mating toogit ssional in- lent, it is the AdminiMr.itor's .ippun.il ol die pio;ect in die lirst instance dial hetumt-s die all- lllipoilaol slep in the plot ess. And il is I lie Ad­ministrator » approval ilt.it should be die focal point lot judicial leuetv.” .Iir hue 1‘ilnlt .•lunrui- tion e  liejil nj liiiii\jmitnliini, I l l i  I' J i l  ‘i l l l i .  2-I- iruliCii. IT, I)

must be construed requires that before a|i- 
proving a management program under 
$906, the agency find that it includes cer­
tain substantive provisions and that it has 
been adopted in accordance with certain 
procedures. Consequently, at the same 
time that the Com t must construe the stat­
ute. it must review administrative findings 
subject to the limited review under 
§70G(2)(A) of Title 5, the Administrative 
Procedure Ad ("APA"). The complexity 
arises from the fact that many of those 
findings present classic examples of mixed 
questions of law and fact, further compli­
cated by their essentially technical nature.

The Court's conclusion is supported 
further by the fact that the findings re­
quired under §80G involve the agency’s 
comparison of the provisions of the CZMP 
with the CZMA and regulations promul­
gate 1 thereunder, at least with respect to 
the requirements of the Act relating .to 
substantive program content. As noted 
previously, nothing remains to he done by 
the agency vii-a-vn §306 approval If die 
propriety of that approval is not ripe for 
judicial review at this time, it will never be 
ripe.

Finally, the Court notes that, irrespec­
tive of the above characterization, w liether 
the issues presented are legal is merely a 
factor to be balanced against hardship to 
the parties; it is not a requirement in the 
absence of which the Com t must find the 
action unripe for review. In pre-enforce­
ment judicial review of agency action, typi­
cally the agency argues that the legal issues 
are too abstract or speculative to be deter­
mined in advance of their being shaped 
and sliai pencil by efforts to enforce them, 
or that the very (act of enforcement is un­
certain. Where “consideration of the un- 
deilying legal issues would necessarily be 
facilitated if they were t aiscd in the context 
of a specific attempt to enforce the regula­
tions (Cflrrfnrr. J ti/ » r« . 387 U.S. at 171), a 
court might andpioliably should conclude 
that the matter is not ripe; hut where the 
issues would not be sharpened thereby, ripeness is more readily found,

llcrc, tlu- Court in applying the above 
principle < <„„ |udes that issues specifically 
related to application of the §307 consist­
ency povvei an- wholly speculative and thus not rip,. for |cview. Oil the other
i ’1",' V’v,c"  1,1 die agency's approval pre­dicate! ini j(s impact on plaintiffs' in­terests IS  ||, ’■•speculative. z\s defendantsi .1.1,  I . • ' " o n » i  . n a  v i v i i u t i . u i n

'SIS'cS m E



American Petroleum I  intitule v. Knecht 12 ERC 1199
both in foment and in manner ofadoption 
and approval, meets the requirements of 
the CZMA.

B. Hardship lo the Parties o f  Withholding Court Consideration.
In Abbott Laboratories, in finding peti­

tioners’ pre-enforcement challenge to cer­
tain labelling regulations promulgated by 
the Commissioner of Food and Drugs ripe 
for review, the Court emphasized the hardship 
lo petitioners if judicial review were deferred. 
In so doing the Court focused on the impact 
on petitioners of deferring review:

This is also a case in w hich the impact of 
the regulations upon petitioners is sufli- 
cicntly direct and immediate as to ren­
der the issue appropriate for judicial re­
view at this stage. These regulations 
purport to give an authoritative inter­
pretation of a statutory provision that 
lias a direct efTect on tne day-to-day 
business of all prescription drug compa­
nies; its promulgation puts petitioners 
in a dilemma that it was the very purpose 
of the Declaratory Judgment Act to ame­
liorate . . . .  The regulations are clear- 
cut, and were made effective immediate­
ly upon publication . . . . If petitioners 
wish to comply they must change all 
their labels advertisements, and 
promotional materials; they must de­
stroy stocks of printed matter; and they 
must invest hen- ly in new printing type 
and new supplies. The alternative to 
compliance. . .may be even more cost­
ly. That course would risk serious ct imi- 
nal and civil penalties . .

387 U.S. at 152-53. Similaily, in finding 
the issue of what sort of items are "coloi 
additives" within the meaning of the Color 
Additive Amendments of 1960 to the 
Food. Drug, and Cosmetic Act. 21 U.S.C. 
§321 (t)( I). to be i ipe for review in light of 
regulations relating thereto which respon­
dents challenged as beyond the Commis­
sioner's statutory authority to promulgate, 
the Coutt stressed the fact that "these 
regulations are self-executing, and have an 
immediate and substantial impact upon 
the respondents." Gardner, siitna, 387 U.S. 
at 171.

The significance of this requirement of 
immediate and substantial impact is un­
derscored by the Court's (hiding of a lack 
ol ripeness in the remaining case in the 
above trilogy. In Toilet Goods Association, 
after having agreed with iho Court of Ap­
peals that the agency action was final and 
that the question presented was purely 
legal (387 U.S. at 162-63), the Court nev­
ertheless found these factors outweighed

by other considerations— chiefly the facts 
that (1) the regulation was not self-execut­
ing but merely gave notice of what the 
agency might do in the future, (2) justifica­
tion for the regulation would depend "not 
merclv on an inquire into statutory pur­
pose, but concurrently on an understand­
ing of what types of enforcement problems 
are encountered by the FDA. the need for 
various sorts of supervision in order to ef­
fectuate the goals of the Act, and the safe­
guards devised to protect legitimate trade 
secrets" (i</. at 1G3-G4), and (3) immediate 
and substantial impact was lacking. While 
the second factor relates to the fitness of 
the issues, the first and third relate to hard­
ship. In analyzing the lack of such in the 
case before it and contrasting it with the 
sort of impact "felt immediately by those 
subject to it in conducting their day-to-day 
affairs” (id. at 164), the Court remarked: 

This is not a situation in which primary 
conduct is affected —  when contracts 
must he negotiated, ingredients tested 
or substituted, or special records com­
piled, This regulation merely states that 
the Commissioner may authorize in­
spectors to examine certain processes or 
formulae; no advance action is required 
of cosmetics manufacturers . . . .  Un­
like tile other regulations challenged in 
this action,. . .  a refusal to admit an in- ' 
spector here would at most lead only to a 
suspension of certification services to a 
particular party, a determination that 
can then be promptly challenged 
through an administrative procedure, 
which in turn is rcviewable by a court. 
Such review will provide an adequate 
forum lor testing the regulation in a con­
crete situation.Id . at 104-65.
Front the above, it is evident that the J 

Court is here faced with a problem of clas- I 
_iiikaiion; Arc the consequences of wliich I 

slaintifTs complain — not those flowing / 
Yom the manner in which California might ! 
exercise its §307 powers hut rather those \  
involving the need of plaintiffs to take \  
steps to certify their proposed activities as 1 
consistent with the C/.Mf* —  come- J 
queue es of "immediate and substantial im- ' 
pact"? More specifically, is the uncertainty 
m the conduct of the affairs which plain- 
tills claim billows from §306 approval of 
ihcO/MI’ the sort ofimpact on day-to-day 
activities tiiat courts have typically found 
lo Ik- a sufficient hardship to support a 
rinding of ripeness?

First, ii should be noted that the Al'holt I ahoratories standard refers to hardship to
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ihe “parlies," not merely the plaintiff. The 
agency may benefit as much as the private 
complainant from prompt judicial review 
of the challenged action. Perhaps more 
than any other single factor, placing an en­
tire program of the breadth, dimension, 
and significance of the CZMP in a position 
where subsequent challenges could be 
made to the contents and manner of adop­
tion of the entire CZMP would be intolera­
ble from the point of view of the slate and 
federal defendants. The state, in reliance 
on the approval and attendant receipt of 
millions of dollars in administration hinds 
(80 percent of the costs thereof being 
borne by the federal government), will 
have proceeded to implement the CZMP 
in a variety of ways (e.g., staffing, acquiring 
fee title lo certain lands). The federal de­
fendants. faced with applications for §300 
approval from other coastal states, and in 
reliance on the legality of the procedures 
utilized in adopting and approving the 
CZMP and in reliance upon tneir interpre­
tation of the requirements of the CZMA, 
may proceed to approve other programs, 
the validity of which approval would then 
be cast in doubt Given that all facts perti­
nent to a determination of whether the 
federal defendants' approval was propct 
have occurred and nothing that may occur 
hereafter can in any way alter the rccoid 
upon which approval was premised, sub­
stantial hardship may result from defer­
ring a decision on the merits.

Second, from plaintiffs' perspective, the 
hardship attendant upon having to deter­
mine whether present and planned activi­
ties arc consistent with a program which 
has received §300 approval is severe, par­
ticularly in light of the contention that the 
very lack of specificity which makes com­
pliance dillicult if not impossible makes 
the approval unlawful under the CZMA. 
The cases which refer to uncertainty in 
business activities and increased costs do 
not resolve the questions posed earlier, 
though they tend to favor plaintiffs in this 
action. Fcir example, in tirihlehem Steel Corl>., in pro. plaintiffs sought review of 
regulations of the (environmental Protec­tion Agency designating certain areas in 
Indiana as air quality maintenance areas. 
The court found the matter unripe for re 
view, noting that "petitioners are not re­
quired lo do anything nor refrain from 
doing anything.' 330 P.2d at 102. I'cti- 

• •lionet steel and power companies had ar­
gued that tliev m i  tiered immediate injury as a result of the designations because uu- 

/./i Certainties in their business operations i '- j i were thereby created — for example, the

need to maintain capital to cover the possi­
ble expenditure of funds for pollution con­
trol equipment in the event more restric­
tive air pollution regulations were applied. 
The court rejected these arguments, find­
ing the claims of uncertainty "not suffi­
cient to warrant our review of an ongoing 
administrative process. . . ,[T)hc claims 
. . .  do not involve injuries on the ordct of 
. . . concrete immediate business costs.
. . ." Id . It further noted that petitioners 
“need not expend any funds at this time 
since there is no administrative directive to 
which they must comply nor, of course, do 
they face any sanctions for noncom­
pliance." Id. at 1G3. Plaintiffs here have ar­
gued that they do incur immediate busi­
ness costs by virtue of §306 approval and 
that they must comply with §307 or face 
refusal of permits, licenses, and other 
manifestations of federal agency approval 
of particular activities they may desire to 
undertake on the OCS. In Phillips Petroleum Co. v. Federal Kiicigv Administration, -133 
F.Supp. 1239 (I).Del, 1977), plaintiffs 
challenged the agency’s interpretation 
and contemplated application of a 1973 
regulatory scheme dealing with the meth­
od by which plaintiffs priced petroleum 
products as a result of increased costs in­
curred over a given thirteen-month peri-  ̂
od. The court found that the agency action 
had a direct and immediate impact on the 
plaintiffs' conduct of their business.

Each month that passes without resolu­
tion of the present controversy threat­
ens plaintiffs with a dilemma. Il thev ac­
tually charge the prices that they believe 
they arc lawfully entitled to charge, they 
risk IT.A action requiring price roll­
backs, cash refunds, and substantial civil 
and criminal penalties, as well as private 
trcblc-damagc actions. On the other 
hand, if plaintiffs forebear from such 
pricing, they mav be forced unnecessari­
ly to delay further in recovering costs 
they have actually inclined, and they 
may lie permanently barred from recov­
ery by missing mat ket opportunities that 
will never be repeated.Id. at 1216-17. See Commonwealth of Puerto Him  v. Alexander. -13.8 F.Supp. 90 (D.D.C, 

1977) (expenses required to comply with 
the challenged regulations found to be in­
jury in fact).

One problem the Court here faces in 
determining i|lt. existence of substantial 
imiiK-di.ue impact is the emphasis the 
cases appear *«> place on plaintiffs being 
placed in a “dilemma" should the Court 
fleler l eview. See. t .R , Abbott la b o r a to r y .



account in determining whether there is 
sufficient hardship to the parties to war-

supra, 387 U.S. at 152; Gardner, supra. 387 
U.S. at 171 (‘'quandry");.Vfl(io>m/.-l«fomfllic Laundry, supra. 443 F.2d at G%. Arguably 
any costs of determining consistency 
which plaintiffs must bear after §30G ap­
proval result from the congressional 
scheme; and any increased costs due to the 
alleged unlawful lack of specificity in the 
CZMP are speculative. Similarly, any detri­
ment to plaintiffs which results from the 
six-montn period which Congress has af­
forded a state .to exercise its §307 power 
before consistency is conclusively pre­
sumed is not a matter with respect to which 
plaintiffs may be heard to complain. The 
difficulty is that to the extent plaintiffs 
have a substantial interest in having the 
CZMP comply will, the CZMA, if review, 
particularly of the manner o f adoption and 
approval, is here denied, it is unclear 
whether such review will ever occur, and it 
is clear that if it docs the hardship to the 
state and the federal defendants which 
would result from a successful challenge 
must also be considered. The court in Beth­lehem Steel Corp. recognized the validity of 
this factor.A he other consideration to be taken into 

ng whether t 
i the parties I 

rant our review is that of whether the 
challenged action will be revicwable in 
the future. If it will not be revicwable 
later, our review now may be warranted 
to protect th'' right of the parties to have 
the issues heard in court.

536 F.2d at 103.
C. Conclusion.
Having examined the facts ofthis case in 

light of the above precedents, the Court 
finds that the issue of ripeness is a close 
question and takes to heart the admonition 
of the Seventh and District of Columbia 
Circuits;

The determination to be made is the im­
precise one of considering and balani - 
mg the relevant factors. It is "very much 
a matter of practical common sense," Continental Air l.ines. Inc. u. C  A .B ., 522 
F,2d 107, 124 (D.C.Cir. 1975).Bethlehem Steel Corp., supra, 530 P.2d at I GO.
The Court concludes that the approval 

of the federal defendants of the CZMP 
under §300 of the CZMA is i ipe for review. 
First, the agency action thallcngcd herein 
is final. Second, while lucre ait mixed 
questions of law and fact involved in the 
agency's findings under §300, the facts are 
either documentary or not in dispute and 
the I aw is a proper subject for judic ial re­
view. I liird, consideration o l  11*, issues in­

volved in the §30G approval would not be 
sharpened by furthc. actions taken with re­
spect to the Program. Review of that which 
has occurred would not be fui tlier particu­
larized by awaiting a challenge to a refusal 
of the state to certify one of plaintiffs' pro­
posed activities as consistent with the 
CZMP. Fourth, while plaintiffs are not 
faced with the classic dilemma found in .-16- bott Laboratories, nevertheless they do face 
the onerous task of complying with a pro­
gram whose provisions they claim are too 
uncertain to permit approval under §306 
properly to have occurred. Fifth, the mag­
nitude, impact, and significance of the 
CZMP, ami the interests of the state and 
federal •' government in connection 
therewith, bespeak the need to resolve at 
the earliest practicable date the challenges 
to its approval, particularly those directed 
toward the maimer by which it was adopt­
ed by the state and appt ov cd by the federal 
defendants. Severe hardship could accrue 
to defendants (particularly the state de­
fendant) should a successful challenge be 
mounted subsequent to its implementa­
tion. .Sixth, the public interest demands 
that claims that federal statutes have been 
violated (the CZMA and N’F.l’A) should re­
ceive a judicial forum. The propriety of the 
§30G approval will never be more ripe for 
disposition. If not challenged at this time, 
important public interests may never re­
ceive the judicial forum to which they are 
entitled.

The Court concludes further that no is­
sues regarding §307 arc presently ripe for 
j r . | ms run tT.'MTu'i t uTTIicYuttc will jjjjuze 
its consistency powers improperly to JT- 
f a u U i iT ia lL e u e r g y . 'd e ie h ip m e u t  a r c  win,I  
Jy speculative*. No specific activities con­
templated by plaintiffs have been pre­
sented or form any part of the record in 
this case; no anticipated refusals to certify 
have been alleged or presented. The con­
struction of particular provisions of the 
CZMP will have to await the presentation 
of a concrete controversy over their mean­
ing or application to specific activities, 
Similai ly, the Court concludes that there is 
no need to engage in a tre.uise-like recital 
o f each provision of the CZMA. Such con­
struction of provisions and regulations as 
is necessary to review the federal defend­
ants' findings under the limited standard 
ol review applicable to this case will be un- 
deitaken. As with the CZMP, a detailed 
treatment of various provisions of the 
CZMA must await a more concrete dispute 
than is here presented for resolution.S T A S H  !/{/)«/ l i lA  ILW
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The standard of review has been the 

subject ofscrious dispute between the par­
ties. Plaintiffs argue that while purely fac­
tual determinations made by an adminis­
trative agency without formal hearings are 
governed by the “arbitrary or capricious" 
'Standard of 5 U.S.C. §70G(2)(A), neverthe­
less purely legal determinations, deter­
minations of both questions of fact and law 
(such as mixed questions), and determina­
tions of fact questions predicated on docu­
mentary evidence which the reviewing 
court is in as good a position as the agency 
to appraise all permit a reviewing court to 
undertake de novo review and to substitute 
its judgment for. that of the agency, partic­
ularly where the agency possesses no spe­
cial technical qualifications or long-stand­
ing expertise with respect to the subject 
matter of the challenged action. Plaintiffs 
argue that the federal defendants* .§585 
aupi«>vat~QFthc~CZMP falls within the 
above categories warranting de novo-con- 
jidcnitjiQp.

The starting point for any inquiry into 
the appropriate standard of review of 
agency action is §10 of APA, 5 U.S.C. 
§706:

To the extent necessary to decision and 
when presented, the reviewing court 
shall decide all relevant questions of 
law, interpret constitutional and statu­
tory provisions, and determine the 
meaning or applicability of the terms of 
an agency action. The reviewing court 
shall —

(2) hold unlawful and set aside agen­
cy actions, findings, and conclusions 
found to be —
(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accord­
ance with law;
I • * • •(C) in excess of statutory jurisdiction, 
authority, or limitations, or short of 
statutory l ight;
(I)) without observance of procedure 
required by law;. . . .

As with m> many statutory standards, the 
case law lias placed a significant gloss t-tt 
the meaning of the lileial language, allect- 
ing its appln ability in vat ions contexts, its 
meaning, and the factors lo he considered 
in determining whether the administrative 
action under review bills within the stan­
dard thus established.

One problem initially to he resolved is 
the ambiguous overlap among the "aihi 
ti.ii c ami i aptleinus." “excess ol statutory 
authority," and "without obseivaoee ol

procedure" standards set forth in para­
graphs (A), (C). and (D) of §706(2), in­
asmuch as all apply to "agency action, 
findings, and conclusions." Few cases deal 
with this difficulty; and the parlies to this 
litigation have argued throughout for ap­
plication of paragraph (A) alone or de rtovo 
review of what have been characterized as 
mixed questions of fact and law.

The Court distinguishes between (a) re­
view of the federal defendants' decision lo 
approve the CZMP based on the Acting 
Administrator's finding that its contents 
and manner of adoption by the state satis­
fied the substantive and procedural 
requirements of the CZ.MA, and (b) review 
of the agency’s determination that the 
manner of § 1506 approval satisfied the pro­
cedural requirements of CZMA and 
N’F.PA. As to the former, the arbitrary and 
capricious standard governs; but as to die 
latter, the Court focuses its review on the 
observanc e of procedure standard. Cady v. 
Morion, supra, 527 F.2d at 793 (referring to 
the standard as “ ad hoc in character"), cit­
ing l.ntliun v. Rrinegar, 506 F.2d 677 (7 ERC 
10-18] (OihCir. 197-1) and /'tout Unlim itedv. Morton, 509 F.2d 1276.128217 ERC 13211 
(9th Cir. 197-1) (the procedural standard 
"is less helpful in reviewing the sufficiency 
of an EIS titan one might wish").7

1 The excess of statutory authority standard' :esju 'cla) review of the agency's construction of diep lies o n ly  lo  th e  e x te n t th a t it a u th o r iz e s  ju d i-;cncy'sCZMA. Ethyl Carp v. fif'd. 511 l-*.2d 1. 3-1 & n.71
(D .C .C ir .) , cert. denied, 426 U .S . 941 (1976). 
H e re , th e re  is no  c la im  d ia l d ie  A c tin g  A dm in is ­
tra to r 's  §306 ap p ro va l e x c e e d e d  h is  s ta tu to ry  
a u th o rity  excep t to  th e  e x te n t tha t th e  f in d in g s  
(and s ta tu to ry  c o n s tru c tio n )  on  w h ich  it was 
b a sed  a re  a s sa ila b le  u n d e r  the a rb it r a r y  a n d  c a ­
p ric io u s s ta n d a rd  an d  in  d ia l sen se  u n a u th o ­
r iz e d . Not is d ie  agen cy 's a u th o r ity  to  p ro m u l­
g a te  re g u la tio n s  u n d e r  §§305 an d  306 c a lle d  
m io  q u e s t io n , T h u s , d ie  e xce ss o f  s ta tu to ry  
• v illio r ity  s ta n d a rd  has no s ig n if ic a n t b e a r in g  on 
tin s C o u rt's  re v iew  o f  the §306 ap p ro va l.

I b e  " s u b s ta n t ia l e v id e n c e "  s ta n d a rd  fo r 
agoncv f in d in g s  o f  fact (5 U .S .C . §700(2)(K)) is 
in ap p lic a b le  in tha t tin- su b s ta n t ia l e v id e n c e  te s t 
ap p lie s  o n ly  to  re v iew  o f  f in d in g s  m ade  on  a 
b ea r in g  re co rd . Tiger Internnlionol. Inc v. C.4/1. 
554 I-’. 2d 926, 935-36 (9 lh C ir . 1977), c o n s t r u ­
in g  Ciimil v. /'UK 111 U .S . 138, 14 I (1973). Ir- and. (jili/tntnii (’irr.nn Hand Anodotian I* U.S., 
375 l-'.2<( 43, 53-51 (O lli C ir  ). in t .  denied. 389 
U .S . 844 (1967). See U uglinA h Corp. V. CA R , 482 
1 ,2d 113 (9ih_C.ii. 1973). In  t in s  ra se , the agency 
was not te q ii ire c l to  a n  on  d ie  b a s is  o f  a 
re co rd e d  lu-a iing  an d  d ie  p u h li i h e a r in g s  h e ld  
p ro v id e d  a il o p p o r tu n ity  fo r th e  su bm is s io n  o f  
( i im in c n ls  am i m in i mat ion  (<> the a g o n e s , in  fie 
u t i l iz e d  fiy ii in a im in g  at its  d e le ru u n a t io n  
im d r i §306 n l C/.MA
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A distinction must also he made with re­
gard to the applicability of the observance 
of procedure standard to this case. To the 
extent that the Acting Administrator is re­
quired under the CZMA to find that cer­
tain procedures were followed in placing 
the CZMP before him for §306 approval — 
these procedures relating to the fact and 
manner of adoption of the CZMP by the 
slate —  as noted above, the arbitrary and 
capricious standard applies. The observ­
ance of procedure standard applies to the 
procedures required of the federal agency 
m undertaking §306 approval. These arc 
the procedures required by §300 of the 
federal agency itself and also those re­
quired by NEPA with respect to the envi­
ronmental impact review process.

The arbitrary and capricious standard of 
review has been the subject of judicial 
opinions too numerous to cite here. It has 
been construed by the Supreme Court in 
Ci/iirru to Preserve Overtoil Park, Inc. t>. I 'nitre, 
401 U.S. 402, 410 [2 ERC 1250| (1071). 

To make this finding the court must con­
sider whether the decision was based on 
a consideration of the relevant factors 
and whether there has been a clear error 
of judgment. (Citations omitted.) Al­
though this inquiry into the facts is to be 
seardting and careful, the ultimate stan­
dard of review is a narrow one. The 
court is not empowered to substitute its 
judgment for that of the agency. 

Quoted in ISowman Transportation, Inc v. Ar­kansas-Pest Freight System, Inc., 419U.S. 281, 
286 (1971) ("'the agency must atticulatea 
‘rational connection between the facts 
found and the choice made' ").

This standard of review was treated at 
length in a thoughtful opinion by the Dis­
trict of Columbia Circuit in Ethyl Corp. v. E P A , fill r.2d I |8 ERC 178.r»j (D.C.Cir. 
1976). In reviewing a challenge to infor­
mal rule-making by the EPA icquiiinu an­
nual reductions in the lead content ol gas­
oline pursuant to its authority under 
§211 (c)( l)(A) of the Clean Air Ad. the 
com (staled:

'I'his standard of review is a highly defer­
ential one. It presumes agency action to 
he valid (Citation omitted.| Moreover, 
il forbids the court’s substituting its 
judgment lor that of the agency (cita­
tions omitted| and requires nlliriunncc il 
a i.itinii.il b as i s  exists lor the agency’s 
decision. [Citations omitted.|

This is not to say. however, that we 
must inliber stamp the agent s dot ision 
as t in let l. I n do so would lender the 
appellate process a superfluous (al­

though time-consuming) ritual . . . . 
This is particularly true in highly techni­
cal cases.

There is no inconsistency between the 
deferential standard of review and the 
requirement that the reviewing court in­
volve itself in even the most complex 
evidentiary matters; rather, the two indi­
cia of arbitrary and capricious review 
stand in careful balance. The close scru­
tiny of the evidence is intended to edu­
cate the court. It must understand 
enough about the problem confronting 
the agchcy’to comprehend the meaning 
of the evidence relied upon and the evi­
dence discarded; the questions ad­
dressed by the agency and those by­
passed; the choices open to the agency 
and those made. The more technical the 
case, the more intensive must be the 
court’s effort to understand the evi­
dence, for without an appropriate un­
derstanding of the case before it the 
court cannot properly perform its appel­
late function. Rut that function must be 
performed with conscientious aware­
ness of its limited nature. The enforced 
education into the intricacies of the 
problem before the agency is not de­
signed to enable the court to become a 
Mtpcragent y that can supplant the agen­
cy s expert clecision-maKci. To the con­
trary, tlte court must give due deference 
to the agency’s ability to rely on its own 
developed cxpet tise. (Citation omitted, | 
The immersion in the evidence is de­
signed Mi/r/v to enable the court to deter­
mine whether the agency decision was 
rational ami based on consideration of 
the relevant factors. [Citation omiiled.| 
Thus, after our careful study of the re­
cord, we must take a step back from the 
agency decision We must took at die de­
cision not as the chemist, biologist or 
statistician that we are qualified neither 
by (raining nor experience to be, but as a 
reviewing court exert ising our nai rowly 
defined duty of holding agencies to cer­
tain minimal standards of rationality. h i at 31-36 (emphasis original).
The court noted that despite the use of 

“dear erroi of judgment" in Overton Park. 
the Supreme Com t did not intend iherebv 
to supplant the atbitrarv and capricious 
standard with the broader-ranging review 
o l district t u u i I fact findings permitted an 
appellate com i under the “t learlv mono- 
in is "  si.md.ml ol Rule fi2(a). f.K.Civ.l’
I lie t oi ill coin lut led: "A c c o r d i n g l y ,  in  the 
toniexi of ‘arbitrary and capricious' re-
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view, we shall reverse for a ‘clear error of 
judgment' only if the error is so dear as to 
deprive the agency’s decision of a rational 
basis." 541 F.2d at 35 n.74.

While the agency's decision need not be 
based on substantial evidence, neverthe­
less "a decision must be considered 'arbi­
trary and capricious' if the facts on which it 
is purportedly based arc not supported by 
the record." X alio n al C it iu m  Committee for Broadcasting t>, F C C , 555 F.2d 938, 956 
(D.C.Cir. 1977).

As noted previously, one of the features 
of this litigation which adds complexity to 
the standard of review issue is the fjict that 
in  ̂undertaking to approve the C/M.I’ 
nntteL.SSOG.~the~AciIng.Admiiiisir.iioi is 
required tqjnake.cei tain findings, both as 
6̂ content atid manner of adoption by the Sta t e ; yet these finding} necessarily cm- 

brace a judgment on hi s  part as  to what the 
j fatutc requires and what the agency's 
.regulations t h e m s e l v e s  icquiie, particu­
larly with regard to (I) the tp t d ji ity, alia 
program's conictlL under §$305(1)) and 
/iQyUi*-(d)r aiul (c) and wiih regard to (2) 
what constitutes '‘adequate consideration 
of the n.ilional mlClOl ! uudei § !0(’>(, )(«)’. 
Thus, the Court in reviewing §306apptdv- 
al must also review the Acting Administra­
tor's construction and interpretation of 
the C/.MA and the regulations promul­
gated thereunder.

That deference is due an agency's inter­
pretation of its own regulations and the stat­
ute it is charged with administering is in­
disputable. Seattle T rial &  .Wiugt /tank v. Rank o f  California, N .A ., 492 F.2d 48. 50 
(9thCir. 1974),citing V d a llv . Tollm an, 380 
U.S. I (1965); U.S. v. Consolidated Mines ( J  Smelling C o ., l  td., 455 F.2d 432, 446 (9th 
Cir. 1971 ] ("['I jhe ultimate ct iteriou is the 
administrative interpretation, which be­
comes of controlling weight unless it is 
plainly erionemis oi iiieonsistenl with the 
regulation . . ."); T.lh\l Corp., sufna, 541 
F 2d at 31 11,04, citing Tram v. X II D C , Inc., 
421 U.S. 00 (1975). The agency's con­
struction should not be overruled unless 
eleatlv wrong. American Trucking.Issona'ion, 
Inc. i'. C.S., 425 F.Supp. 903.907 (D.D.C.), a ff 'd, 425 U.S. 955 (1975).

I he critic al inquire is the degree of def ­
erence due the agency's interpretation, 
lliis turns on a number ol .actors. The 
pi im iplv of del’erem e iisell i- pn-mised on 
the tvviu i i o i i o i i s  ol agency • ■leiiiso and 
congressional ac(|iiiescence i . that inter- 
preiaiiou. Wilderness Suciel\ e M inton. 479 
r,2d842,8001» KKC 1977| (D.C.Cir.) ten 
banc), celt denied. III U.S. 917 15 IRC 
12081 (1973); M m  ton e U n i:, 115 U S 199.

230 (1974). In an oft-quoted passage from Skidmore v. Swift W Co.. 323 U.S. 134. 140 
(1944), the Court stated that the weight 
given an administrative decision "will de­
pend upon the thoroughness evident in its 
consideration, the validity of its reasoning, 
its consistency with earlier and later 
pronouncements, and all those factors 
which give it power to persuade, if lacking 
power to control." Quoted in Morton v. 
nth;, sufna, 4 15 U.S at 237; Hodgson v. C o n ­solidatea Freightways, In c., 503 F.2d 797,800 
(9th Cir. 1974).

The clearest cases for the reviewing 
court's taking a hard look at (he agency's 
interpretation of a controlling statute or 
regulation arise where the agency action is 
challenged on the ground that (I) it ex­
ceeds the agency’s statutory authority, Se­attle Trust id Savings Rank, sufna, 492 F.2d at 
50, (2) its interpretation is contrary to the 
evident congressional intent manifested in 
the language of the statute (and supported 
by the legislative history), M arlon v. H im , sufna, 415 U.S. at 237 ("In order for an 
agency interpretation to be granted defer­
ence, it must be consistent with the- con­
gressional purpose"); X .L H .R . i' Bron'ii, 
380 U.S. 2/8,291 (1965); l la r t v. M cLucas, 
5.35 1 .2(1 516, 520 (Qlh Cir. 1976) 
("i'iV)hcn . . . the administrative con­
struction is clearly contrary to the plain 
and sensible meaning of tile regulation, 
the courts need not defer lo il"). or (3) its 
action docs not call for the application of 
any special or long-standing expertise, 
Tr.vcij Ccu Transmission Corp. v. Shell O il C o ., 
363 U.S. 263, 268-69 (I960) (agency con 
strut tion of private contract expressly 
based on application of "ordinary rules of 

construction").
lias also noted the 

ac-

With respect to the former, where Con- 
gress lias expressly delegated to the agen­
cy the power to promulgate regulations 
which inteiprei statutory terms, the arbi­
trary and capricious standard applies to 
tlie agency’s regulations; bin in lire latter 
case, (v Jurying degree* <>f deference arc 
accorded to administrative interpreta­
tions, based on such lacinis as the tuning 
and consistency ol the agency’s position, 
and the general nature o f it* expertise. 
[Citations omitted.| Id In aHuming an 
appellate court's denial of cnlniccmcut of 
an N.I..K 8. order, the Court lias stated, b'y
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way of limitation on the principle of defer­
ence to agency interpretations o'applica­
ble statutes

Reviewing courts are not ob!ig> J to 
stand asicic and rubber-stamp their af­
firmance of administrative decisions 
that they deem inconsistei. t with a statu­
tory mandate or that frustrate the con­
gressional policy underlying a statute 
. . . .  [\V]here. as here, the review is not 
of a question of fact, but of a judgment 
as to the proper balance to be struck be­
tween conflicting interests, "[t)hc defer­
ence owed to an expert tril unal cannot 
be allowed to slip into a judicial inertia 
which results in the unauthorized as­
sumption by an agency of major policy 
decisions properly madc'by Congress." 
/ bu rned i i  Ship Building Co. v. National Labor Relations Hoard 380 U.S. [300] at 
318. . . ((1905)].N .I . .11.It. v. Brown, supra, 380 U.S. at 291 

(I9G5). Set Hodgson, supra, 503 E.2d at 800.
A somewhat special situation is pre- 

sentcd where an agency charged with im­
plementing a new statute construes it. 
Courts tend to be more deferential to 
practical administrative interpretations of 
disputed provisions of the governing stat­
ute in such a case.

Particularly is this icspect tine when the 
administrative practice at stake "in­
volves a contemporaneous construction 
of the statute by the men charged with
the responsibi’ity of setting its machin­
ery in motion, of making the parts work
efficiently and smoothly while they arc 
yet untried and new," [Citation omit­
ted.)

Power Reactor Development Cn. v. International Union, etc., 307 U.S. 390. 408 (1901), quo­
ted in N IU )C , Inc. v. Train, 510 I'.2d 092, 
706 (D.C.Cir. 1975). In Power Reactor the 
Court upheld an order of the Atomic Ener­
gy Commission continuing in effect a

ingtnn Public Power Supply System v. F P C , 358 
f. M 810 (D.C.Cir.), l iv 'd  on other grounds,
38c U.S. 428 (I960), the court,after bold­
ing that wh 'e an agency must and does 
initially detet mine I be specific applit ution 
ol a statutory provision (be reviewing 
court is limited to deciding whethei the

agency interpretation "has ‘warrant in the 
record' and a reasonable basis in law," id. 
at 846, quoted Mr. Justice Frankfurter's 
dissent in I .C .C .  v . J - T  Transport, 368 U.S. 
81. 127 (1961):

The factors to be considered on judicial 
review of such an administrative deter­
mination include the precision of the
statutory language, the technical com- 

levai
certainty as against experimentation,

jlexitv o f the relevant issues, the needplcxity i 
lorcerta
and the likelihood that Congress foresaw 
the precise question at issue and desired 
to express a foreclosing judgment on it. See also Ethyl Corp., supra, 541 F.2d at 31 

n.64; N O R M  I . v. D E A . 559 I-.2d 735. 749 
n.64 (D.C.Cir. 1977) (“[D]cfcrcnee is 
owed to any agency decision construing a 
statute continually applied by the interpre­
ting agency—  particularly where the statu­
tory meaning 'is enhanced by technical 
knowledge . . .’").

The application of these principles to 
the facts of this case satisfies tne Com t that

provisional construction permit issued for 
a nuclear power reactor. In so holding the

considerable deference is due the federal 
defendants' inte.prctation of their ap­
proval regulations. First, the Acting Ad­
ministrator's approval has proceeded on 
the assumption that the regulations are 
clear; and consequently, he has not articu­
lated in precise terms w hat he understands 
the regulations to mean or require or how 
llie provisions or the CZMP satisfy the par­
ticular provisions of each applicable regu­
lation. I Ic has expressly stated w h:ch ol the 
1975 regulations be has considered with 
reference to each of the specific findings 
required under the CZMA in order for 
§306 approval to he granted. However, to 
the extent his approval of the Califo* ni.t 
Program can he said to he premised on in­
terpretation of the N'OAA regulations at 
all, his construction 'hereof proceeds sub voce; the Tact that the CZMl’has been found 
to meet their requirements is tantamount 
to little more than a statement that the

Com t, in addition to the factor of contem­
poraneous construction noted above, em­
phasized the fact that the agency's inter­
pretation had repeatedly been brought to 
the attention of Congress, thereby sug­
gesting congressional acquiescence in the 
administrative construction. Id, In HViWi-

provisions of the Program contain that 
> tlciwhich the regulations demand. No clearer 

interpretation has been forthcoming; and 
presumably, in the Acting Administrator's 
view, no dearer expression is here re­
quired. This makes judicial review dif­
ficult, to say tb** least, especially where the 
regulations on the whole have reference to 
fairly technical iiquiremeiits, compliance 
with which the agem v is in a f.u better po­
sition tli,m ihe court lo assess.

Second, although N’OAA lias no long­
standing experience and expertise in a<! 
ministering the CZMA. never h e l e s s ,  it ap­
pears (as will he discussed in/m) that tam-
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gross placed responsibility for administer­
ing the CZMA in the Department of Com­
merce with the clear expectation that such 
responsibility ultimately would be delegat­
ed to N'OAA, an agency favored by Con­
gress expressly because of its technical ex­
pertise in matters relating to the Nation’s 
coasts. Moreover, during enactment of the 
197G Amendments, Congress applauded 
NOAA's administration of the Act and di­
rected it to promulgate regulations further 
clarifying the requirements o the Act 
(specifically 8306(c)(8)). In short. Con­
gress, fully cognizant of the federal de­
fendants’ efforts and activities in „d- 
ministcring the CZMA since 1972, ap­
parently determined to reaffirm its origi­
nal vesting of considerable discretion in 
NOAA, thereby calling into play the great­
er deference due "legislative" regulations 
noted above.

Third, as will he shown subsequently, 
the Court concludes that the interpreta­
tion evidenced by the Acting Administra­
tor's approval of the CZMP is not contrary 
to. hut rather consistent with, the evident 
cong ressional intent in this instance. 
Font th, the "special situation" alluded to 
where the agency is charged with imple­
menting a new statute is here presented, 
and consequently greater deference is 
due.

Finally, the Court adheres to Mr. Justice 
Frankfurter's enumeration of factors to he 
considered and concludes that all four. 
here favor according < <msi<k" .11TTi I el< ■ y - 
c iT ceTQ thcicd cf.TfcTefi n 1 ■ iiitV implicit in­
terpretation ol the N'OAA program ap- 
l>HTv;i^regntanOITi'.  -------*

From the inception of (his lawsuit, the 
parties have been at odds over the issue of 
the permissible scope of review of the Act­
ing Administrator's approval of the CZMP 
under §306. Defendants have urged the 
Court to restrict its review to the adminis­
trative record before the Acting Adminis- 
tratot, to be supplemented only il neces­
sary to explain the basis for his decision by 
affidavits or testimony of the Acting Ad­
ministrator. Plaintiffs nave atgucd that the 
Court consider additional evidence neces­
sary to understand the record, to explain 
or clarify ambiguities therein, and to illu­
minate deficiencies in the environmental 
impact statement.

Uoth sides agree that any consideration 
of the apptopriale scope of review must 
commence with Over Inn Pink and Comb c. P im , supra. Under §|() of APA, 5 U.S.C. 
§706, review is to |*c based on "the whole

record"; however, the statute does not 
define what is meant hv this expression 
and case law construing it is scarce. More­
over. there is no statutory requirement, ei­
ther under APA or the C/.M.-\TtTiat the ic- 
cord take a particular form.

While judicial review is limited to thead- 
ministr.nive yeynid. if that record is inade­
quate to disclose the fartors upon which 
the Acting Administrator's decision was 
based, the Court may require additional 
"explanation" by way of affidavits or testi­
mony from the responsible official(s) or 
remand to the agency for foi inal findings. Overton Park, supin, -101 LI.S. at 419-20; Cam p v  Pills, supra, 411 U.S. at 142-43. To 
bcsure.“iiiquiiy into the mental processes 
of the administrative decision-makers is 
usually to he avoided, [Citation omitted.[ 
And where there are administrative find­
ings that were made at the same time as the 
decision,. . . there must he a strong show­
ing of bad faith or improper behavior be­
fore such inquiry may he made." 401 U.S. 
at 420. The Court was even mote explicit 
in Camp

Unlik • Ovnlon Park, in the present case 
there was contemporaneous explana­
tion of the agency decision . . . .  The 
vafdity of the [agency's | action must, 
therefore, stand or fall on the propriety 
ol that finding.. . . If that finding is not 
sustainable on die administrative record 
made, then the . . decision must' e va­
cated . . . and tlic matter remanded. . . 
for further consideration.

At first blush the present action appears 
to he more closely assimilable to the pal­
let i i  in Overtoil Park — the Ai ling Adminis­
trator's findings, while technically made 
contemporaneously with his approval of 
the CZMP, obviously could not avoid tak­
ing into account plaintiffs' claims asserted 
in this law suit (hied two months earlier). 
Further scrutiny, however, requires classi­
fication, if at all, in the categoiy of action 
represented by Camp v. Pitts. I he Overton Pork court noted that in a case whet e the 
agency decision issued unaccompanied by 
any statement of reasons, any explanation 
following upon the heels ol an action seek­
ing review of that decision would likely 
take on the aspect of "litigation atlidav its." 
“These affidavits [are| merely 'post hoe' ra- 
tionalizalions [citation oitnited| which 
have it.ulitionally been found to fie an in- 
...‘.quale basis lor review." 401 U.S. at 
419. Recognizing the potential problem 
presented by a district court having to
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inquire into the mental processes of the re­
sponsible officials, the Court cautioned: 

It may be that the Secretary can prepare 
formal findings . , . that will provide an 
adequate explanation for his action. 
Such an explanation will, to some ex­
tent, be a ‘post hoc rationalization’ and 
thus must he viewed critically. If the Dis­
trict Court decides that additional ex­
planation is necessary, that court should 
consider which method will prove the 
most expeditious so that full review may 
he had as soon as possible.Id. . . .  r . ....
No "additional explanation" is here re­

quired —  nor is there need to view the Act­
ing Administrator's November 7, 1977 
findings as critically as those of the Secre­
tary of Transportation iti Overton Park. 
This is so because: (1) when the Acting Ad­
ministrator had communicated to plain­
tiffs on September 8th his determination 
to approve the CZMP under §306, plain­
tiffs sought and this Court issued a tempo­
rary restraining order preventing the Act­
ing Administrator from formal effectua­
tion of his approval; and (2) no strong 
showing of ban faith or improper behavior 
on the part of the responsible officials has 
been presented. (This is not to disregard 
the sweeping allegation that the environ­
mental review process was a sham un­
dertaking to window dress a determina­tio n  to approve the CZMP before the 
NEPA review was ever commenced.)8

As regards the agency's production of 
the "whole record' in this Court, plain­
tiffs, pursuant to the October 7, 1977 
order, submitted the evidence they urged 
the Court to consider. This evidence in­
cluded, among other things, affidavits of 
plaintiffs’ agents and employees seeking to 
establish in cparablc harm and affidavits of 
various experts seeking to demonstrate 
the inadequacy both of the CZMP and the 
FEIS. It also included documentary evi­
dence which plaintiffs asserted either was 
or should have been before the Acting Ad­
ministrator at the time of his approval of 
the CZMP, and thus included in the ad- 
m.'iistrative record laid before the Court 
by the federal defendants.

Among the alleged deficiencies are fed­
eral defendants' failure to include the lol-

* Plaintiffs' reference in die fact dial in issn- inn >lu' D E IS and K ill .IS  die federal defendants iiidieuted a tentative decision to approve i\ un- pcrsnnMvc.

lowing documents or groups of docu­
ments;

(D the Biennial Report to the Legisla­
ture of the California Energy Commis­
sion, Volumes 4 and 7 (May 1977);
(2) permit decisions of the California 
Coastal Commission and various re­
gional commissions (which the state de­
fendant has stated constitute precedents 
under the Coastal Act);
(3) certain papers prepared by the Gov­
ernor's Office of Planning and Re­
search;
(4) correspondence between the Coast­
al Commission and federal defendants:
(5) the California Coastal Commission 
"Meeting Notice" and "Agenda" for 
July 19-20, 1977;
(6) a memorandum from the Coastal 
Commission’s Executive Director to the 
Commissioners (July II. 1977);
(7) “Threshold Papers" (prepared by 
the staff at OCZM, which set forth cer­
tain "minimum requirements" which 
any program submitted for §306 ap­
proval was required to satisfy) (Docem- 
oer 8, 1975 and May 24, I97G);
(8) N'OAA Proposed Program Approv­
al (§306) Regulations, 15 C.F.R. Pan 
923. 42 Fcd.Rcg. 43552 (August 29. 
1977);
(9) NOAA Proposed Consistency 
(§307) Regulations, 15 C.F.R. Part 930, 
42 Fcd.Rcg. 43586 (August 29. 1977);
(10) affidavits prepared by plaintiffs in 
connection with the filing ol ibis lawsuit 
and plaintiffs' motions lor preliminary 
relief11; and
(11) interrogatories from plaintiffs to 
federal defendants and the stale def end­
ant, and defendants' responses thereto 
(October 14, 1977).
Defendants objected generally to the re­

ceipt in evidence of the above on the 
grounds that consideration by the Court of 
plaintiffs' evidence would contravene the 
scope of review to which the Court must 
adhere under Overton Park and Camp v. Pills

v I'lie C o m i n.iuir.illv has received these in connection with plaintiffs* m otion for prelim i­nary relief, bin concludes that they d<> tint con- siiinle pari ol die adm inistrative reword. " T h e  hoot, lias to lie d o sed  at som e point in lim e ."  
Silva v. I.ynn, d.S'J F.2d p jg o , | ‘jgC , n 5 (1st Car. 1973). Plaintiffs It.id been given am ple opptu ui- nity to present and submit com m ents lo  die A i l ­ing Adm inistrator, flie s  li.it) d o n e so. No rea­son appeal s whs the fact o f  their filing an action should extend the period during svliich the agency was required to accept iom m ents.
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and that plainiifTs had the oppnrto ttv to 
submit such evidence to the agency during 
the review process. This last objection ap­
pears directed moic at plaintiffs' expert 
testimony than at documents which plain­
tiffs assert were or, because of their notori­
ety and obvious importance, should have 
been before the Acting Administrator. To 
the extent it is directed at documents 
which were allegedly in the federal defend­
ants' files, defendants' latter objection 
must be viewed as tantamount to an asser­
tion that those challenging informal agen­
cy action have the burden of assuring that 
the agency considers its own records and 
documents. Certainly no such burden ex­
ists. See County o f Suffolk v Secretary o f the In­terior, 562 F.2d 1308. 1385 110 l-.RC I5I3| 
(2d Cir.), cert, dented, -129 U.S. 1307 | l l  
ERC 1272) (1977).

If the Court is to discharge its responsi­
bility under APA. the "whole record" 
which was before the agency must be pro­
duced:

. . . (TJlie law requires production of 
the entire administrative record. . . . 
While there may be instances in which 
the entire record need not be filed, 
where the correctness of factual findings 
are involved or where complainants re­
quest the full record. . . . the agency 
must produce it in court.S ilv a  v. L yn n , 482 F.2d 1282, 1283 n.I [5 

ERC 1654) (1st Cir. 1973) (I IUI) decision 
to assist in a housing project); \ 'K l) C , Inc. v. Train. 519 E.2d 287, 291 (D.C.Cir. 
1975); Oiwfon Park, supra, 401 U.S. al 419- 20.

This principle similarly demonstrates 
that defendants' lirsi ground of objection 
—  that receipt of such evidence by the 
Court would violate the limited scope of 
review mandated by APA —  begs the ques­
tion, namely, what constitutes the “whole 
record" in this instance?

During the February hearings, the 
Court tentatively admitted all plaintiffs' 
evidence, reserving a final ruling as to its 
admissibility (and lor what purpose) pend­
ing plaintiffs' submission of a document 
setting forth the issues as to which the evi­
dence was offered. That document having 
been received, the Court lias drlerinined 
to consider and lias considered plaintiffs' 
proffered evidence for the purpose, unless 
otherwise indicated, of determining 
whether the federal defendants consid­
ered and/or lodged with the Court all that 
they should have during the review pro­
cess and, if not. whether their failure so to 
do infected their decision to grant final np-

American Petroleum Institute v. Knecht
proval lo (lie CZMP to such a degree as lo 
require this Court's vacating it and re­
manding the matter for Further considera­
tion.

Whether certain evidence be deemed 
part of the "whole record" or not, the 
Court notes that where (as here) the ade­
quacy of the environmental impact state­
ment is challenged, evidence pertinent 
thereto is admissible, not subject to the 
stricter constraints to which the receipt of 
other evidence (admittedly not part of the 
administrative record) is subject. County o f Suffolk supia. As the Second Circuit ex­
plained, with reference to the district 
court’s rect pt of evidence outside the ad­
ministrative record in' another challenge to 
the adequacy of an EIS:Nor was the court obliged to restrict its review to the administrative record. Although the 

focus of judicial inquirv in the ordinary 
suit challenging nonadjudicatorv. non- 
rulemaking agency action is whether, 
gitrn the information available to the decision­maker at the lime, his decision was arbi­
trary or capricious, and for this purpose 
"the focal point for judicial review 
should be the administrative record al­
ready in existence, not some new record 
made initially in the reviewing court", C am p v. P i t t s , ' i l l U.S. 138. l42.93S.Ct. 
1241. 1244. 36 L.hd 2d 106 (1973). ii 
NEPA eases, by contrast, a primary func­
tion of the court is to insure that the in­
formation available to the decision­
maker includes an adequate discussion 
of environmental effects and alterna­
tives, N atural Itesources Defense Council, Inc. u. Callaw ay, 524 F.2d 79, 90-94 (2d 
Cir. 1975); Greene County Planning Hoard v. F P C , 455 F.2d 412, 419-20 [3 ERC 
1595) (2d Cir. 1972), which can some­
times be determined only looking out­
side the administrative record lo see 
what the agency may have ignored.

,4 suit under N E P A  challenge} the adequacy o fp art o f Ihe adivimsJjjtfii■- ten/ iff it'clf^r- the f . f s  Glaring sms of omission may lie evi­
dent on the face of the statement. (Cita­
tions omitted. | Other defects may be­
come apparent when the statement is 
compan d with dideient parts of the ad­
ministrative record. [Citations omitted.) 
Generally, however, allegations that an 
EIS has neglected to mention a serious 
eiivironuieut.il consequence, failed ade­
quately to liscuss .some reasonable al- 
tei native, o. otherwise swept "stubborn 
problems or serious ci iiicism . . .under 
the mg." Silva v, l  ynn, 482 F,2d at 1285. 
raise ' so .% sufficiently important to 
pel mi itroduction of new evidence
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C Z M P  to sin'll a degree as 10 
Court's vacating it and rc- 
matter for further considera-

ertain evidence be deemed 
"whole record" or not, the 
iliat where (as here) the ade- 
cnvironmcmal impact statc- 
illeuged. evidence pertinent 
Imissible, not subject to the 
iraints to which the receipt of 
ice (admittedly not part of the 
\e record) is subject. County o f  i. As the Second Circuit e x ­it reference ty the district 
pt of evidence outside die ad- 
record in another challenge to 
i of an EIS:
• court obliged lo restrict its review in itia tive  record. Although the 
idicial inquire in the ordinary 
nging nonadjudicatory. non- 
g agency action is whether, fuimotion a v a ila b le  to the decision- ie time, his decision was arbi- 
micious, and for this purpose 
tl point for judicial review 
the administrative record al- 
xistencc, not some new record 
ially in the reviewing court", 
(6.4,1 U.S. 138. 142 9 3 S.Ct.
14. 36 L.Ed.2d 106 (1973). in 
os, by contrast, a primary func* 
court is to insure that the in- 

i available to the decision- 
ludes an adequate discussion 
nmental effects and altcrna- 'lira/ Resources Defense Coun cil, Inway, 52 I E.2d 79. 90-94 (2d 
K GtVnic County P la n n in g  Hoard 
75 l'.2d 412. 419-20 13 E R C
i Cir. 1972), which can some- 
determined only looking out- 
administrative record to see 
agency may have ignored.
i i ter N E P A  challenges the adei/uaiy ie adm inistrative record ilse ll —  the 
m g  sins of omission m a y b e  evi- 
lic face oTthe statement. (Cha­
ined | Other defects may be- la rctH  when the statement is 
1 with different pans of the ad- 
ne record. [Citationsomitted.|
however, allegations that an 

leglected to mention a serious 
u ntal consequence, failed ade- 
<> discuss some reasonable al­
oe otherwise swept "stuhboi a 
.or serious criticism . . .under s d v a  V. I.y u n , 482 E.2d at 1285. 
oes suflicienily iinporian' to 
te introduction of new evidence
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in the district court, including expert 
testimony with respect to technical mat­
ters, both in challenges to the sufficien­
cy of an environmental impact state­
ment and in suits attacking an agency 
determination that no such statement is 
necessary.Id . at 1384-85 (first and third emphases 

supplied; second emphasis original). See Cad y v. M orton, 527 F.2d 786, 79(3 (9th Cir. 
1975); Friends o f  Ihe E arth v. Colem an, 513 
F.2d 295.3001- n.6 [7 E R C  1827] (9th Cir. 
1975); Trout Unlim ited i>. M o rio n , 509 F.2d 
1276, 1281. 1284 (9th Cir. 1974); Fife  o f  the L a n d -a. B iin egar, 185 F.2d -160,463,469-73 
(9th Cir. 1973), cert, denied. 416 U.S. 961 
(1974). As previously note-', plaintiffs 
have lodged such expert testimony, and 
the Court has received it.

Plaintiffs have complained that the 
agency review of the C Z M P  was fatally in­
fected by the agency's application of the 
January 1975 §306 regulations. Plaintiffs 
suggest that at least in some respects (and 
particularly with regard to §306(c) (8)), 
these regulations failto take account of the 
1976 Amendments to the Act and suggest 
that the C Z M P  should have been tested 
against the proposed regulations in­
stead.1(1 T h e  federal defendants, to the 
contrary, argue dial the C Z M P  must be 
tested by reference to the regulations in ef­
fect at the time it was developed and sub­
mitted to O C Z M ,  that the 1970 A m e n d­
ments worked no major changes in the ap­
proval requirements, and that, in any 
event, the C Z M P  meets all requirements of 
the CZMA, as amended.
T h e  C o m  t looks to the proposed and in­

terim final regulations for the limited pur­
pose of determining how the agency's 
views of the requirements of the C Z M A  
may have changed >n light of its experience 
in administering the C / M A  and in light of 
the 1976 Amendments. T o  the extent that 
changes have h i m  substantial and to the 
extent that the C Z M P  appears not to quali­
fy fin approval under the later regulations, 
tfic cv'deuce is relevant to the issue of 
whctlic ‘ approval in late 1977 at the very 
time the new regulations were published 
in proposed form constituted an abuse of 
discretion.A D O P T I O N  H V  T I I E  S T A T E  

O n  its fac e the record produced by the 
federal defendants estaolishes that the

111 ’I l ie  proposed re g u la t io n s  In i' e \in< e l iv e n  
rep la ced  liv  " in te r im  lin .i t"  le g u la t iu i is .  43 
fe d .K e g , H.I78 (M a id i I ,  1078).

C Z M P  was "adopted by the state" within 
the meaning of C Z M  A  §30G(c)(l). In perti­
nent part this section provides:

(c) Prior to granting approval of a m a n­
agement program submitted by a coast­
al slate. tne Secretary shall fine! that:

(1) T h e  state has developed and 
adopted a management program for its 
coastal zone in accordance with rules 
and regulations promulgated by the 
Secretary.. . .

T h e  regulation whii covers this 
requirement of §306(c) (i) is 15 C.F.R. 
§923.31, which provides that “(a). . . the 
management program must show evi­
dence that: (1) 'Hie management program 
has been formally adopted in accordance 
with Stale law, or in its absence, adminis­
trative regulations;. . . "  Subsection (b)
(1) amplifies the agency’s interpretation of 
this requirement:

T h e  management program must d e m ­
onstrate that it represents the official 
policy and objectives of the State. In 
general, this will requit e documentation 
m  the management program that the 
State management entity has formally 
adopted the management program in 
accordance with either the rules and 
procedures established by statute or, in 
the absence of such law, administrative 
regulations.

This presents no problem as to the first 
four of the live "elements" of which the 
Acting Administrator stated the C Z M P  
consists: (1) the Coastal Act of 1976 (which 
he characterized as comprising "the core 
element" of the Program); (2) the Coastal 
Conservancy Act ol 197(3; (3) the Urban 
and Coastal Park B ond Ac, of 197(3; (4) 
Coastal Commission Regulations promul­
gated pursuant to the Coastal Act of 197(3; 
and (5) the "Program Description" (con­
tained in Part II of die combined State o f  C a lifo rn ia  C o a .'a l Management P i igiam  a n d  E m  a l E n vironm ental Im pact Statem ent 
("FEIS").l* Approval of the California 
Coastal Management Program (November 
7. 1977) ("Findings") al 3.

It is with respect to (lie status of this last 
element —  the Program Description —

11 See m/iiii note 3 l liis Pi>,;ram Description embraces the Intioduction and Chapters I through I I o! Pan II o f  svli.it has heretofore been telerred to simply as the E IS . I he only additional m ailer contained in Pai l II is a nans- m ill.il In te l from the (Inventor o f  t ’ .diloi ni.t lo N'OAA indicating tli.il lie lias rcs ie i.cd  the C Z M P  and nppuiscs it, in a n o id .in ie  vs il Ii the requirement o f  $3t>ii(i)(l).
I
i
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th;ii the Court has from the inception of 
this litigation found difficulty. Plaintiffs as­
sert that the Program Description was pre­
pared by Coastal Commission staff and 
that the record contains no evidence of its 
ever having been reviewed, much less for­
mally adopted, by the Coastal Commission 
itself, even assuming that formal adoption 
by such would constitute “formal adop­
tion by the State." Apparently only Chap­
ter I I was approved by the Coastal Com­
mission, but plaintiffs contend that the ap­
proval was without notice and opportunity 
for public participation required not only 
bv tne CZMA but by the California Open 
'Meeting \ct (Cal.Cov.Code §§11120 et seq.).

The Introduction to Part II (the Pro­
gram Description) of the FEIS states: 

part 11 of lliis document is a narrative de­
scription of the legislative and adminis­
trative measures embodied in the 
C[Z]MP, organized to correspond to the 
specific requirements of the Coastal 
Zone Management Act of 1972, as 
amended. As su. It, tb bulk of Part II is 
explanatory, desciiptivc, historical, and 
interpretative in nature. Chaptei 11 is 
quite different in that it is a definitive 
policy Statement adopted by the Coastal 
Commission. Chapter II explains how 
national considerations were addressed 
in the development oftlir C[Z)MP, illus­
trates how Federal agencies were in­
volved in California's coastal planning, 
and outlines a general approach for im­
plementing the Federal Consistency 
provisions of Section 1107 of the CZMA 
in California. Several public hearings 
have been held on lliis material as ii lias 
evolved over the past two years.

FEIS at IS.1»
Turning first to plaintiffs' charge that 

Chapter 11 was improperly adopted by the 
Coastal Commission, the Court notes that** O n e substantive change wrought bv re­vised Chaplet 11 is described In the sialf o f die O C/.M  in llieir response lo  comments received oil ihe KDI ISbased on comments received on the dralt. Chapter 11 . . . te lle ilsa  change in die Com  mission's earlier iuieiiiion i delegate die Federal i (insistent y decisions io lo t.il niiiisol government alter appioval of local coastal programs. I Ins change in police — lo itiain- lliill cinisisleiics dclermiil.ilions al (lie stale level subject (o review and tom m cill by al- fecied local, state, and federal agon  ies ami interested groups — will assure dial these decisions will ic lle il loliliiium g stalewide, tcginii.it, nd iialional interests in die rleii sioiis.
FI.IS , A li.it h iueiil ) al | I

§11125 of the California Government 
Code provides:

(a) The state agency shall prepare an 
agenda for, and provide notice of, its 
meeting to any person who requests 
such notice in writing. Notice shall be 
given al least one week in advance of and 
shall include the agenda for the meet­
ing. . . .
(b) Notice shall include the items of 
business to be transacted, and no item 
shall be added to die agenda subsequent 
to the provisions of such notice, absent 
unforeseen emergency conditions,. . .
(c) A person jnav request, and shall be 
provided, notice pursuant to subdivi­
sion (a) for all meetings of the agency 
only for a specific meeting or meetings.

Section 11125.1 provides:
(a) Notwithstanding any other provi­
sion of this chapter, agendas of public 
meetings and copies of public docu­
ments. or summaries thereof, which arc 
to be discussed or considered at a public 
meeting of a state agency shall be made 
av. liable to the public In the siau agen­
cy prior to the commencement of such 
meeting.. . .
Plain.ills have failed to allege that they 

requested notice ol the July 19-20. 197V 
meeting of the Coastal Commission al 
which Chapter 11 was formally adopted, 
either specifically or as pail of an ongoing 
request for notice of “all meetings" under 
§ 11125(c). Nor have plaintiffs alleged that 
copies of revised Chapter 11 were unavail­
able to the public piior to the meeting 
under §11125.1(a). Nevertheless, plain­
tiffs have submitted an mutated “Meeting 
Notice" and “Tentative Agenda" for those 
meetings. That notice omits any icfcrcnce 
to presentation of Chapter 11 for action 
thereon bv the Commission, although ;• 
July II, 19^7 memo to the Commissioners 
from Joseph E. Hodov il/, Executive Direc­
tor oft lie Commission, submits the revised 
Chapter 11 and notes that it is to he con­
sidered by tin’ Commission at the July 19- 
20 meeting. Thus, although tin the recoid 
before the Court plnii it ill s lack standing lo 
complain of a violation of 511125(a). it 
would appear that a violation of 
§§l 1125.1(a) and 11125(h) may have o<
1 tirred.

F.ven asst ming surh to he the case, the 
question 1 cut.mis whether this ('.ourI can 
gram plaintilfs the lelieliliev seek — to 
wit. Healing Chapter I I as a nullity lot 
purposes of review ing the Acting A d m in is ­
trator's finding that the CZMP includes
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Chapter 11 oF Part 11 of the FEIS and that 
Chapter 11 was formally adopted by the 
state within the meaning of §30(3(0(1) and 
15 C.F.R. §923.31. Section 11130, the 
only provision of the Open Meeting Act 
(Article 9 of Chapter I ofPart 1 of Division 
3 of the Government Code) which ad­
dresses the subject of relief for violations 
oT that act, provides:

Any interested person may commence 
an action by mandamus, injunction, oi 
declaratory relief lor the purpose of 
stopping oi preventing'violations or 
threatened violations ofthis article or to 
determine the applicability of this article 
to actions or threatened future actions 
by members of the slate agency.

The remedial section looks to present and 
prospective violations; it is silent with re­
spect to what relief, if any, is available for 
past violations of §§11125(b) and 
11125.1(a). Ihe parties have not ad­
dressed the issue and the Court, in review­
ing what little case law has been reported 
under Article 9 and in reviewing the other 
provisions of Pat t I of Division 3 (dealing 
with "State Departments and Agencies ' 
within the "Executive Department") has 
found no authority for plaintiffs' assault on 
the validity of the Commission's adoption 
of Chapter 11 as a "declaration of poli­
cy." 15 'I he few r ases that have arisen undct 
§1 1130 and the Open Meeting Act gener­
ally have involved plaintilfs’ seeking pre­
sent or prospective relief; none has sought 
to overturn action for violation of the rto- 
tice and agenda provisions of §§ 11125 aim 
11125.1. kee, e g., California State Employee* ctisoeiiilinn n. Sta'e l\rsonitrl lid ,, 31 
Cal.App.3d 1009, 108 Cal Rptr. 57 (3d 
Dist. 1973); llannrr v. Superior Coin), 275 
Cal.App.9d 315,79Cal.P.ptr. 855 (3d Dist.

11 P la in t if fs  h ave  now here  a sse r te d  (no r doe s 
th e  ( a u n t  now ra ise  urn Aponte th e  issue) that 
a d o p tio n  o fC h a u te i 11 by th e  C o a sta l (an im us-  
s io n  r o n s b lu te it  a dop tio n  o f  a " re g u la t io n "  
w ith in  th e  m ean ing  o l (Jo vc in in en t C ode 
51 1371(h). th e reby  ra is in g  is su e s  o l s a lid ity  
u u t le i §511371 an d  11-120 rl to/. Ih e  la tte r 
p ro v is io n s  d e a l w ith  l l t e p r t i  e d u te  fo i the a d o p ­
tio n  o f  re g u la t io n s . I b e  (a n ti t n o te s , hy was o l 
a n a lo g y  to  the p re sen t issu e , t li.i t u nde r 511123, 
w lt i i I t  re q u ite s  r to li ie  o l a its p u rp o se d  a d o p ­
tio n . am endm en t, o r  te p e a l o l a  re g u la t io n . 
" It| h r l .n lu i r  lo  u i.n l n o tice  to  any p e rson  as 
p ro v id e d  in th is set non  sh a ll no t in v a lid a te  any 
.u tio n  i . i l c t i  lo  a sta te  agency  p u rsu an t to  th is 
a u i i I i "  A dop t ion o l ( ih ap lc r I I u n d e r  A t t i i  le t) 
p i i  s iunah ly  is soli|i 11 lo e s e n  le ss  le s t i  i i l i v e  ic* 
n ie t li. i l in i- .isiues i l i .u i a d o p tio n  o l re g u la t io n s  
m u lc t th e  aho ve  p lo v is io i is .
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1969). In possibly the most closely analo­
gous situation —  that ofa challenge to the 
validity of regulations —  the California 
statute expressly provides for declaratory 
relief following tne promulgation of the 
regulation (Cal.Gov.Code §114*10), hut 
conditions judicial relief on a finding of 
"substantial failure to "Otnply with the 
provisions of this cl ter [4.5]," The 
adoption of Chapter 1 i:ts not been chal­
lenged on this grount,. rather, the sole 
ground of attack has been alleged failure 
to comply with Article 9 of Chapter I . The 
Court rejects this grour <1 of attack, finding 
that plaintiffs have failed to show either 
their entitlement to receive notice* of the 
July 19*20 meeting (and the agenda there­
of), unavailability of Chapter 11 prior to 
the meeting, or, assuming a violation of 
the Open Meeting Act by omitting to in­
clude action on Chapter 11 in the agenda, 
authority for the relief they seek The 
Court notes, finally, that the revisions to 
Chapter II, which first appeared in the 
RDEIS, were largely a response to com­
ments received by the Coastal Commis­
sion and the federal defendants from 
plaintiffs and other interested pet sons and 
agencies. In short, the policies sought to 
he furthered by the Open Meeting Ac t and 
by CZMA §306(00) and (3) have here 
been effectuated. Plaintiffs' position with 
respect to the California Program, and in 
particular with respect to its alleged failure 
to comply with §306(0(8), has been pre­
sented Imth to the Coastal Commission 
and to the federal defendants.

The. determination that Chapter 11 was 
o.tly adop . J  ,.;>d thus properly consid­
ered by the Ann." ndmiuislrator in exam­
ining ».'*• California Piogram under §30f> 
does not end the inquiry, for there remains 
the problem of the status of the remainder 
of Part II. The Acting Administrator, in 
making Ins findings pursuant us 
§300(0(1). stated:

The essential elements of the California 
Coastal |Zone| Management Program 
— the Coastal Vet, the Coastal Con* 
set vane y Ac t, and the Urban and Coastal 
Park Bond Ac t —  which give the Pro­
gram its enforceability have been for­
mally’ adopted in accordance with State 
law,

Findings at 13. This apparent vacillation 
between the iluec statutory components 
ol the CZMP and the live "elements" 
noted in the Findings at 3 — ibis clistiiu 
tion between "elements" anil "essential 
elements" —  is confusing and unfortu­
nate. While ('.hauler 11 ha* been formally
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adopted by the Coastal Commission, the 
remaining chapters of the Program De­
scription were prepared by the Commis­
sion stall and apparently never presented 
to, much less acted upon, by the Commis­
sion itself. -

As noted previouslv, in the Introduction 
to Part II of the FF.fS, the Program De­
scription (other than Chapter 11) is 
characterized as “a narrative description 
of the legislative and administrative meas­
ures embodied in the C[Z)MP, organized
to correspond to tire specific requirements 
of the Coastal Zone Management Act cf 
1972, as amended. As such, the bulk of 
Part II is explanatory, descriptive, histori­
cal, and interpretive in nature." FEIS at
15.

The Court has reviewed the Program 
Description and concurs in the view that its 
contents are primarily descriptive; it does 
not, except as previously noted with re­
spect to Chapter 11, expand or amend or 
revise the Program embodied in the Coast­
al Act, the two companion pieces of 
legislation, and the duly adopted Coastal 
Commission regulations. Chapter 9, deal­
ing with the addition of paragraphs (7). 
(8), and (9) to §395(1)) hy the l9/(> Amend­
ments to the CZMA. in essence merely de­
scribes, through references to specific 
provisions of tire Coastal Act, how the Cal­
ifornia P-ogram satisfies these recently 
added requirements of the CZMA." As

" A  management program submitted for §300 approval need not satisfy the require­ments or {30:‘>(l>)(7)-(9) before O ctober I, 1978. T h e  At ting Administrator, however, has lotiud the C Z M P  to satisfy these requirements in its picscut form .Although iu its response to comments re­ceived tut the draf t pm grain and environmental impact statement rcgaidm g the Mamm a l  inter­est in siting fai ilities. die stall HI ilteO C /.M  stat­ed ilial the California I’togratii has been "ex-
1 landed to describe, hi m ine detail, die energy acility planning and siting process (Chapter 9 )", (lie Court's review o f Chaplet !• reveals that "exp an d " was an unfortunate elmicr o f  words. Chapter 9 , unlike Chapter 11, does not lise to the dignity ol a dcclutalioli ol polii y; u does not modity in reverse previously aniiouiiied Com  mission policies m prorcdtucs. T h e vast bulk of die chapter quotes or paraphrases sections ol tile Coastal A n  toilcm onstrale how die C alifor­nia Program meets die requirements of §303(h)(/')•(()). Although it intitules a descrip­tion o f  the "Steps o| the f.urtgy l-'aiilily Plan m ug Prut ess" (ITUS at titili7), a rental til with whom l lt e ! aiminission < otisuhs anil what mini Illation (hum which souttes) il considei anil an iilfiililicaium  ol oilier agencies involved iu the pint ess (I-I IS at 70-71) and energy I.it ilities

such, the Court concludes that formal 
adoption by the Commission was unneces­
sary.

At the same lime, however, the Court 
has difficulty in considering these ch -piers 
as part of the Program itself. They appear 
rather to be a device, an organizational 
tool, to enable interested parties and the 
Acting Administrator to see more easily 
how the specific requirements of §306 
have been deal# with and satisfied. The 
need for such n (ilesct iption stems from the 
fact that the California Legislature, in es­
tablishing its management program ut.Jcr 
a new federal statute, obviously did not 
track the provisions of the CZMA. Con­
sequently, there is no one provision of the 
California Program —  more specifically, 
the Coastal Act of 1976 -— which, for in­
stance, sets forth "a definition of what 
shall constitute permissible land uses and 
water uses" (§305(b)(2)) or "a planning 
process fin energy facilities" (§305(b)(8)) 
or any of the other substantive ,.cms which 
a program must contain in order to receive 
§306 approval. Rather, whether the Pro­
gram contains that which the CZMA re ­
quites must be gleaned from a broader 
perspective with a view to envisioning 
what the Program addresses and accom­
plishes and what standards, mechanisms 
and procedures it establishes. This is put- 
ticularly true of those find'ngs which the 
Acting Administrator must make respect­
ing whether the Program, for example, es­
tablishes "an effective mechanism lor con­
tinuing consultation and coordination" 
(§306(c) (2)(H)) or provides for "adequate 
consideration of the national interest" 
(§306(c)(8)) or provides a "method of as­
suring th.it local land and water use regula­
tions . . . <l » not unreasonably restrict or 
exclude hmd and watci uses of regional 
benefit" (§30ti(c)(2».

This the Acting Administrator has done, 
and his use of the Program Description for 
this purpose cannot he faulted. That he in

likely to a ile d  the toast (IT IS at (72-73). these statements do not repievent changes in polity oi pm ceihne They em body the suggestions m nt.lined in the ptoposed (now interim final) national interest regulation reg.nding to n n e s o f  icli'vunl information which speedy the na­tional interests lo  he considered (15 C .F .R  §‘.123.52(1) and (gV ‘ I he i liaptei is pi imai dy dc- siiip tive. th e  (am ti com  lie Its dial while fo r­mal adoption hy the C.nasial C.oimuission o f Pan II would have been a preletahlc procedure iu tin- case. I.iilurc to do so is not fatal to the Acting Adm inistrators appiov.il. even as re­spects C.h.iptei 9 .
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fact so used the Program Description is 
suggested by his caveat to the findings is­
sued with his approval:

The findings herein should be un­
derstood to represent only a summary of 
how (the California Program] meets the 
requirements [of the CZMA]. Complete 
and detailed documentation is con­
tained in the Combined California 
Coastal Management Program and 
N'OAA Final Environmental Impact 
Statement (FEIS) and in Attachments by 
Reference which were submitted to 
NOAA iu further substantiation of 
meeting all CZMA requirements. These 
documents are referenced in the find­
ings that follow as appropriate.7 

Findings at 3. Footnote 7*states: "Refer­
ences to the California Program may be 
found in Part II of the FEIS . . . This 
last suggests that the Acting Administrator 
himself recognized that strictly speaking, a 
"program description" cannot be part of 
the ptograin any more than a person's 
shadow can be said to be part of that per­
son.

Recognition of the need for establishing 
a clearer format for the submission of 
management programs for §306 approval 
—  perhaps prompted by NOAA's experi­
ence in the California case —  is evidenced 
by NOAA's "interim final ’ regulations (43 
Fcd.Rcg. 8378, March 1. 1978), which, ef­
fective April I, 1978, supersede the ap­
proval regulations against which the Cali­
fornia Program was tested. New §923.71 
(“Recommended format for program sub­
missions") provides guidance iu response 
to requests from a number of states for a 
"suggested format." 'I he regulation in­
cludes such a format, noting that such is 
not inandatoi,  so long as the state’s pro­
gram addresses all (h sections of the 
CZMA and assot iatcd regulations. See also 
15 C.F.R. §923.1(0. In subsection (l>) 
NOAA suggests that 

States should include an index with their 
program submission that indicates 
where in the management program doc­
ument the information can lie found 
which is necessary to make the findings 
requit ed by the Act and associated regu­
lations.

Section 923.71(h) also provides a chart 
which lists the ‘ ’: „ , ' edhytheAct
and ihe associated regulations, and sug­
gests that if states choose to utilize the 
chart as an index, they should add a third 
column listing the page numbers (or 
provisions) of the program document in 
which the requisite information can he

irau Petroleum Institute v. Knecht
In an oft-quoted passage from 
cift  id  C o ., 323 U.S. 134, HO 
Court stated that the weight 
ninistrative decision “will de- 
lie thoroughness evident in its 
•n. the validity of its reasoning, 
ncv with earlier and later 
.enls, and all those factors 
power to persuade, if lacking 
•ntrol." Quoted in Morton v.
15 U.S. at 237; Hotlg.on v. Con- litways, Inc., 503 F.2d 797,800 
*4).
est cases for the reviewing 
g a hard look at the agency’s 
n of a controlling statute or 
ise where the agency action is 
m the ground that (1) it e.x- 
•-•ncy’s statutory authority, Se­arings Hank, supra, 492 F.2d at 
erprctation is contrary to the 
ressional intent manifested in 
of the statute (and supported 
itive history), Morton v. Ruiz, 
.S. at 237 ("In order for an 
rrelation to be granted defer- 
t be consistent with the coti- 
uroose"); X .L .R .n .  v. Rrown,
, 291 (1965); H art v. M e l  urns, 
.16. 520 (9th Cir. 1976)
. . the administrative con- 
lcarly contrary to the plain 
mcan'ng of tne regulation, 

ed not defer to il"), or (3) its 
tot call for the application of 
or long-standing expertise, 
mmission Corp. v. Shell O il C o .,
. 268-69 (I960) (agency con- 
private contract expressly 

ilication of "ordinary rules of 
Ntruction").
me £ourt has also noted the 
tween the deference to he ac- 
islativc" regulations, which 
rc and efTcci o f law," and "in- 
eglilntions, to which a lesser 
owed. IUi tier ton i>, Francis,
S.Ct.2399,2405 n.9 (1977). 
to the former, where Con- 

•ressly delegated to the agen- 
i to promulgate regulations 
ret statutory terms, the arhi- 
iricious standard applies to 
regulations; but in the latter 
ng degrees of deference are admmisu alive interpreta- 
>n such factors as the tuning 
icy of the agency‘.‘i position. 
,-i;il natli i o f its expertise, 
lined Id I" all inning an 
it's denial of enforcement of 
i d e r ,  the Com t has stated, hy

________________________ 12 ERC 1213
found. Subsection (c) provides a recital of 
the suggested format.

There can be no doubt that had such a 
suggested formal been in existence at the 
time of the submission of the California 
I'rogrnm (assuming California had fol­
lowed it), judicial review (and presumably 
administrative review) would have been 
greatly simplified. It may not be overstat­
ing the matter to say that many if not most 
of the issues raised by plaintiffs might have 
been eliminated or at least far more sharp­
ly focused.

Congress in enacting and amending the 
CZMA did not specify any particular form 
which management programs assume; nor 
for that matter did it specify the form or 
manner in which a program fulfill the 
requirements of §30o(b). Wisely or un­
wisely, it left the details to the Department 
of Commerce and the states. In this in­
stance, California has chosen to organize 
its Coastal Aci in a manner which requires 
the Acting Administrator and the Court in 
essence to reconstruct the Program in 
light efthc §306 approval reqnircnv nts in 
much the same manner one might attempt 
to assemble a jigsaw puzzle. As unwieldy 
and unwelcome a task as this has been, the 
Court cannot say that the federal defend­
ants’ willingness to undertake it in ore. r to 
evaluate the CZM” under §306 is arbitrary 
or capricious. While the Court, had it been 
presented with such a program for initial 
review, might well have returned i o the 
Coastal Commission for indexing along 
the lines suggested in 15 C.F.R. §923.71, 
the Court recognizes that it may not ub- 
stitule its judgment for that of the Acting 
Administrator. The statute is silent o t 
these matters; they have been left to the 
agency’s discretion; and the agency lias ex- 
cr'ised its discretion in a nonarhitrary 
nun., “r.

The Court notes, fiuallv with respect to 
what is and is not to be deemed part of a 
state’s management program, that the 
regulation above-cited implicitly recogniz­
es that "formal adoption by the state" is 
not required for the form of submission, 
although it presumable remains a require­
ment iu some form, "I'he current interim 
final program approval regulations do not 
contain the equivalent of 15 C.F.R. 
§923.31 of the regulations existing at the time of the Acting Administrator's approv­
al of the CZMP. That regulation, it will he 
recalled, required that the program be 
"formally adopted in accordance with 
Stale law, or, in its ah -r-iit e. administrative 
regulations." The regulation had as us  ̂ .

16395723
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source §306(c)(l). The present regtiln- 
lions make no reference whatever to '‘for­
mal (or any othei) adoption by the state." 
‘IT.c regulations associated with 
§30G(c)(l) —  15 C.F.R. §?923.3, 923.51, 
923.55, and 923.58 —  focus on general 
requirements, federal-state consultation, 
full participation, and public hearings. No 
mention of state adoption in anv particular 
manner or with any specific formality is 
made. Section 923.71(c), in suggesting ihe 
formal such program submissions for 
§306 approval should take, “recommends 
the following items as appendixes: . . . 
Text of'Relevant Legal Authorities. . . ." 
In short, under the revised program ap­
proval regulations, a form of program de­
veloped by the state agency authorized to 
manage that state's coastal zone presum­
ably would suffice, provided that there is 
some legal basis for that agenev’s estab­
lishing such a form of program. ‘The mat­
ter appears most confused at this time in­
asmuch as the NOAA regulations fail en­
tirely lo address the issue. For present pur­
poses. nonetheless, the Coutt in applying 
the thcn-e> ug regulation (15 C.F.R. 
§923.31) coiK.udes that thus ■ chapters of 
Part II of the 1T.IS (the Program Descrip­
tion) which merely describe and organize 
that which is already contained in the other 
four "elements” of the California Program 
are not in themselves the Program but 
were properly considered hy the Acting 
Administrator in his review of the Pro­
gram •'The Court need not remand to the
Acting Administrator to obtain Ins approv­
al based on a review ol just the other four 
"elements," since he appears to have un­
derstood the function ol the Program De­
scription, and since (with the exception of 
the formally adopted Chapter 11) the Pro­
gram Description does not alter or amend 
the Coastal Act or related authorities, and 
since his utilization of Part II was not im­
proper.

•'The Coastal Act (C a l.l’u b .R e s .C o tlc ) 
30330 co n ta in s  a b ro a d  g ia n t ■ i f  authority to 

i e  C oasta l C om m iss io n  a s " d ie  state coasta l 
»<, \e p la n n in g  an d  m anagem en t agen t y lo i am  
an t ..II im rp o sc s , | ss l i ic l i | m ay e xe rc ise  any and  
all |> >'.ers set to r t li in the |C/..M.\|." Section  
30000 |no\ides d ia l the C oasta l Act “ sh a ll he 
l ib e l a lls c o n s tru e d  to  acco iu| ilis li its  pm  poses 
a tu I o h ie t l iv e s ."  I lic it"  is l In is  .m lIn n  in  fo r d ie  
C n num ss iim 's a d op tio n  td  C lia p lc i 11 as w e ll as 
i i i i l lu u i l t  lo r  Us s ta ll' s  p rep a r in g  ( lie  P ro g lam  
U fse i i i i i io o  lo r  pm  poses o l o ig an i/ ing  th e  C a li 
l td n ia  P io g iam  a lo n g  <)30li ap p in v .il lin e s  lo r  
th e  M iu v e ii iem e  o l th e  A i l in g  A dm im s t ia ln r  
am i the p o h lu .

L E G I S L A T I V E  H I S T O R Y  O F  T H E  C Z M A
A seemingly unbridgeable gulf between 

the parties concerning the proper con­
struction f the C/.MA establishes the 
cutting edge of this action. First, noted at 
the outset of this memorandum of deci­
sion, plaintiffs complain that the Califor­
nia Program fails to qualify for fin.-'1 ap­
proval under §3U(> because it lacks the rcq- 
tusue specilicitv Congress intended man­
agement programs to embody, especially 
with respect to the substantive require­
ments of $S305(I>) and 306(c). Id), and RA. 
so as to cnablequiv ate users in the coastal 
zone subject loan appi oved program to be 
able to predict with reasonable certainly 
wTTelRer or iiol them t)rppi>\cjl_activuies 
will he toimtl to he '‘consistent" with the 
'program mulct §30<IcT7f»econr| plamlills 
contend that a proper understanding of 
§306(c)(8), pat fit iil.ii ly in light of the 1976 
Amendments.compels the conclusion that 
in requiring •'adequate - consideration” 
Congress ~Intendcdi that an approvaltlc 
P.'ognuTi^afinmalively accommodate the 
nnuonal.intercsun.pj.'uiuing.for'.and siting 
pneruv facilitie,s atia tliat the C2LMP.fai.lsso 
IqjJu, I he Court here- addresses each of 
these contentions,

A. The Definition o f " Management Pro­gram . "
Any attempt to rcsoh e this unde" ly ing 

dispute, out of which most of the issues in 
this lawsuit arise, must begin with Con­
gress' definition of a “management pro­
gram" in §304(11) of the Act:

The term "management progrant" in­
cludes. but ‘is-'norlimited to, a com­
prehensive statement in words, maps, il­
lustrations, and other media rtf commu­
nication, prepared and adopted by the 
state in accordance with the provisions 
of this title, sei'ntg forth objrclivn^politiri anitjl/iiiffim li to oniile y itVlic and private 

J.uses oTlamls and waters iii.lh£_co,'utal 
zdtie!

(Emphasis supplied.) This definition is ex- ,  i 
actly as originally contained in the Senate 
version of the CZMA (S.3507). Iu its re­
port on S.3507, the Committee on Com­
merce stated:

"Management program" is the term to 
rcfet to the lin e n s hy which a coastal State 
. . . proposes-T. . to manage land and 
water uses in the coastal zone so as to re­
duce or minimize a diicct, significant, and 
adverse riled  upon those waters, includ­
ing the development ol t 1 iteri.i and ol the 
governmental strut lure callable ol imple­
menting such a ptogram. In adopting the

American Petroleum Institute v. Knecht
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standards set forth in para- 
C), and (D) of §706(2), in- 
H apply to "agency action, 
conclusions." few cases deal 
icully; and the parties to this 
e argued throughout for ap- 
aragraph (A) alone or de novo 
it have been characterized as 
ons of fact and law. 
distinguishes between (a) re- 
dcral defendants’ decision to 
CZMP based on the Acting 
r’s finding that its contents 
>f adoption by 'he slate satis- 
ibstantive and procedural 
. of the CZMA, and (b) review 
y's determination that the' 
06approval satisfied the pio- 
uircments of CZMA and 
the former, the arbitrary and 
mdard governs; but as to the 
atri focuses us review on the 
I procedure standard. Cady v. 
.’>27 F.2d at 793 (referring to 
as " a d  hoc in character"), cil- 'Irinegar, 506 F.2d 677 (7 F.RC 
r. 19/1) and Trout i'nlim ited v. 
.2d 1276,1282 [7 ERC 1321) 
I) (the procedure! standard 
il in reviewing the sufficiency 
n one might wish").7

» of statutory authority standard 
the extent th.u it authorizes judi- the agency'* construction of the oi>. u. EPA. 541 F.2d 1,34 & n.71 dented, 426 U.S. 941 (1976). m claim that the Acting Adminis- ipproval exceeded his statutory l«t to the extent that the findings construction) on which it was 
l.thleVtndcr the arbitrary and ca- ird and in that sense unauthu- 
!>• agency’s authority to promui- 
us under §§305 and 306 called Tilths, the excess of statutuiy i u d has no significant bearing on 
iew of the §306 approval, intial evidence” standard fur ,.| fact (5 U.S.C. §700(2)(K» i* 
that tin' substantial evidence test i review of findings made on a I igzr Inlernntionnl, Inc. v. CAII,• t:> 36 (9th f ir. 1977). convtru-I I I  U .S . 138. I II '1 9 7 3 ) .h- ( )linn\ lUiiut .hiwi/tl )« v. C .S ,  
t a  I (Dili C ir .) . c n l .  dri ll ed, 389 i See f Jiii’tin .In Corp. v. (i/llt. 482 u 1973) Iu this case, the agency i<l to art on the basis o f a ug and the pulilii healings held •]«■>!Hunts lor the siilmiissiuti o f mint mat uni to the ngcitcv, lo he u aniving al us dclennin.itiun
• /M.\

\
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term "management program" tl e com­
mittee seeks to convey the importance of a 

. d\namic quality to the planning undertaken 
in this act that permits adjustments as 
.more know ledge is gained, as new technol­
ogy develops, a tufas social aspirations art- 
more clcarfv defined. I he committee does 
acEiuteiicLio pcuvTde-fot-tuanagctiicnt pro­
grams that are static but rather to create a mechanism for continuing review of coastal 
zone programs on n regular basis and to 
provide a framework for the allocation of 
resources that are available to carry out 
these programs. S. Rep. No. 92-753, 92d 
Cong., 2(1 Sess. (1972), reprinted in Sen­
ate Committee on Commerce, Legislative 
History of the CZMA 201-02 (Comm. 
Print 1976) (“Legislative History") 
(emphases supplied).•« The House ver­
sion (H.R. 14146) did not contain a defini­
tion of “management program" and the 
Conference Report (H. Rep. No. 92-1544, 
92d Cong., 2(1 Sess. (1972) (Legislative 
History at 443Q) failed to add anything 
farther to the above explanation.

The Court agrees with defendants that 
Congress never intended thal-to bc ap- 
Itrovable under §306 ji management pro- 
gram must provide a "zoning map" which 
would inflexibly'commit tHc state in ad­
vance of receiving specific proposals to 
permitting particular activities in specific 
areas. Noi did Congress intend by using 
the language o f "objectives, polic ies, and 
standards" to require that such programs 
establish such detailed criteria that private 
users he able to rely on them as predictive 
devices for determining the fate of pro­
jects without interaction between the rele­
vant state agencies and the user. To satisfy 
t he definit jotun tl re. AcJL a. p tog ran l i teed 
.onlycontain standards of sufliaenLspcci-. 
lit ity ‘to guide public and piivate uses."

'I he (~./\tA t»nflrterLpeim:u-ily ̂  j|t.
y k il jojaieouragiiig tlic roaMaLaiatciLLp 
plan lor the numagctnctu, development, 
preservation, and restoration otTlieir 
coastal zones by eslabli'sliing'rational pro- 

TvlYicfiTo i emlfatc uses therein.
sensitive to balancing compel- 

Ibl
c c s s e s b v j 
Xlihtnign
ing interests, it was first and foremost a 
stahnj^diuxtcX6jtidai3j3u*t.ii.vLVnyi- 
loiimeijlaLconcerns. S/z §8302 and 303, 
"The key to more effective”use oTTRe 
coastal zone in the (uiuie is introduction of 
management systems permitting con­
scious and informed choices among the

Hereafter parallel citations will be given to both the ((iiigirssioii.il report and the Legisla­
tive History (wherein the rcjxnt may lie found).

F,

various alternatives. Tilth 
legislation is to assist in this very critical 
goal." S. Rep. No. 92-753 (Legislative His­
tory at 198). See H. RcP. 92-1049, 92d 
Cong., 2d Sess. (1972) (Legislative Histo­
ry at 313 and 315).

The Amendments of 1976 made clear 
the national interest in the planning for, 
and siting of, energy facilities (to be dis­
cussed infra). Apparently neither the Act 
nor the Amendments thereto altered the 
rimary focus of the legislation: the need 
or a rational planning process to enable 
the state, not private users of the coastal 
zone, to be able to make "hard choices." 
"I f  those choices are to he rational and de­
vised in-such a way as to preserve future 
options, the program must he established 
to provide guidelines whic It w ill enable the 
selection of those choices." 11. Rep. No. 
92-1049 (l egislative History at 315;. The 
1976 Amendments do not require in­
creased specific its with regard to the stan­
dards anil objectives contained in a man­
agement program. (Specificity as it relates 
to $306(c)(8) will be discussed infrn.)

In conclusion, to the extent plaint ill's' 
more specific challenges (o rT7.]75aIIIg ATI- 
mil Iterator's >30^ approval are premised 
oTTan imci pi el.ilion ol conKiessnm.il in­
tent to regime tlul_sudLpi6gimuvuicludc 
detailed ffitetia establishing j-suflq-icnrl) 
IngTTcleuree of predictability to enable a 
p iivate useroTTlie coastal zone to say will i 
certainty that a 'given pinjecL tuqsi he 
decnic(("c(msistenIZinc rew itTi. the Court 
rciccts ]rl.iintills’ contention.17

17 the interim final piogram approval regula­tions (43 Fcd.Rcg. 83i8. March I, 1978), to be 
sure, rc(|uire that the policies contained in a management program be "specific, com-rrogi.en Ue "specific, enforceable, and . . , provide 

im adequate degree of piediclabilitv as to how coastal resource* "ill be managed/' 13 C.F.R. §923.1 (c)(2). Tliey do not requiicueai certainty as to what partii ular decisions will emerge.Among the genet al requirements fin apprnva- bililv under §366 is that of 15 C f’ “ §923.3(a)(2):
That the policies, standard*, objectives and criteria upon wlm Ii decisions pursuant to the program will be based are aiurulalcd clearly 
and arc sufficiently specific lo provide til a clc.ir mulctMaiulinji* «»l (lie content ol thcpro* cram, espei tally in identifying who wifi be af­fected by the program and lunv, and (ill a clear sense ol du ccliou and prt-dieiahility foi derision makcis Vi Ini nmsi sake at t i o n  pm s o  
ant to or consistent wiih the man.igemeni program.
Subsection (h) clarifies the ahi rve mimic- mcnt in noting the (listimtion between policies that are of an enforceable nature and those that 

are of an '‘enhancement" (for hortatory) nature, and provide* examples of each wluch demon-
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u n i t e  that th e  j| ip r» ;ir li em b raced  Iu  th e  Cali- 
fin  m ,i P rog ram  sa tis fie s  th e  s p v i i l i i i l y  t c i ju i i i '  

(il iVii* lu l l ’l l  .1% im*II a% lll i- ih e u - e x i' li l ig  
re g u la t io n s .

•* A IiIuhikIi i i 11111 • le a i d ia l A ii.ii l i i i i i ' iu  J 
im  l in k s  ie sp o u se s  in  tin- KDI-.IS .m il P io g ram , 
p u b lish e d  in ,\|n il I ' 177, ii ,i|i|i('.n% so m  i lu . Sr* 
A lta i liin i' i i i K i"\\ i ii it it .Si.iU'ini m s  111 m i 
t i l ’s iv lin  C i i i i i i i i i ’i i i i  i l  m i ik e  U ./ M I'I .un i the
Revised D raft (H IS ]") ,

§300 approval (I'KIS at J-17 through j-
In their comments tin various parties 

have raised most of the issues which plain* 
tills have raised in this action. TV - Court 
finds additional support For the Art ins; ’Ad­
ministrator's decision in the thoughtful­
ness and reasonableness with which 
OC/.M has addressed the views of the vari­
ous reviewers. The Acting Administrator 
had these comments and responses before 
him at the time of his approval of the 
C/.MI’aml thev lend further support to the 
nonarbiirai y character of his derision

The Court notes that while the interac­
tion between the state (Coastal Commis­
sion) and various interested and affected 
federal agencies during the review process 
was substantially less than ideal iu this in-

w I’lamtifls hast* eliuiailctizc-d these age n ­cies as lu tin g ,i"setio u sd isag reem en t" wiili the 
f  i t .11 Cniniiiissinn and die Acting Adminis- li.ilnr regaiding die a|i|irovahililv <it die C'./MP under §3oti. die existence o f " h u h  precludes die Acting Adm inistrators approving the Pro- gram mini the disagiccm em  has been mediated hv the Jicuei.iry o( Com m eit'e pursuant to §A07(h). Ih e  C o m  l rejects this argument first, "lin e  die S c irela iy  mav not approve a manage- tticiil program "unli'%* the sie "»  ol Fetleral agencies principally a lien ed  hv such piogram  have fieei) adequately considered’ ' (8307(b)), 
the CZMA iloes not require that all tv d i agcn* cies concur in die Seereiary's (.’iiting Adminis- Irator's) decision. Second, " b ile  die piogram  approval icgul.itiniis in effect nr die lime ol die Acting Administrator's approval omitted to ad­dress 8307(h), die proposed rogulalious null- ti-ilit’il on Align 29. 1977 (12 fe d  Reg. 13552 | I'.it 19 231 and 43580 | I’.n 1930)) pros irled guid a nee as to how the ptorcss ol mediation should he triggered, operate, and terminate (it t  15C .F .R . 8*923.5-1 ...... 1 9 3 0 .II0 - .IIG ) , Ih e  twokey features svhiih emerged in the proposed regulations were the voluntary nature ol the mediation rut the pai l ol hodi the state and fed ­eral agencies and the need |<n a formal request for such on the pan ol at least one o f them Net- diet occurred ill this iusl.iiiti’. I ’m alls, die C o m  i notes that while I I ’C  and IT A persisted in their s ir "  that the Acting Adininistiaior grant only 
“preliminary approval” under 8305(d), the 1)01 lavored 8300 approval. As slated earlier, the C Z M A  does not preclude the grant ol 8300 approval n te ick  because one or m ore alleited  federal tg curies disfavor such action hs the A i l ­ing Administrator. T ho Court notes lim iter that by its literal terms 8307(h) does util apply to 8300 a p p ioi.il. rather, it applies to develop- mi ut nt management program* m ulct 8305 and in iiiipli-iiieiiiatiiiii ol programs pii-siousls ap­proved under 8300 Again, while the t .i-u u  might have cast its sole lot preliminary appm s al. dial is not the sland.itil ol review In whull we miisi adhere.

tars , prior to approval of a management 
program under 8300. Imd that nT57TT.niis 
that which <t3l)j(b) specifics Plaint ill* 
have loeused then attack in large measure 
on what they charge is the CZMP’s failure 
to include those items which §305(b) man­
dates. especially those requited by para­
graphs (2). (3). and (5) thereof. The attack 
is premised not on any alleged invalidity of 
or ambiguity in N'OAA's regulations (15 
C.F.R. Parts 920 and 923) — although 
plaintiffs insist the proposed (now interim 
final) program approval regulations (Part 
923), rather than the thcn-existmT rcyujn-_ 
tions should have hcciLmiUacZIii e v a lu a t ­
ing the CTnlil'oinia Program.— but rathei 
oil the alleged failure ol the Acting Admin­
istrator propeilv to apply I In- rt-ypil. minis 
lo  the U.Mr.

The Court has reviewed the Acting Ad­
ministrator's findings, the C'/.MA, and the 
regulations (both then-existing, pro­
posed, and now interim final), and con­
cludes that the Acting Administrate!r's 
rinding that thc~~l*rograni satisfies' the 
requirements of 830'ilh) ('as required fry 
8300(a)(1)) was not arbiuaiv OL.capri- 
f ioux. and fiirther7Th.il h is appli i atimi of 
tli.c then-existing regulations (piiOlisliciI 

9. 19 i:> )was not an abuse ofdjs-
Cretion o r  o th e rw ise  n o t  m  .i z n r r x r z v y , : r  TtogpTiTa cin accordance

The Court has reviewed in great detail 
Attachment J to the FFIS, wherein the 
OC/.M summarizes and responds to com­
ments received both from other govern­
mental agencies (state and federal) anil 
from private interests addressed to the 
draft management program and ITS.11* At­
tachment J includes OCZM’s responses to 
similar concerns voiced hy a number of 
reviewers (FKIS at J -1 throughJ-12) and its 
responses to comments received from in­
dividual reviewers (FF.IS atj-13 through J- 
•18), including plaintilfs (I KIS at j-29 
throughJ-l I) and various federal agent ies 
(such as the Federal F.ncrgy Administra­
tion, the Federal Power Commission, and 
the Department of the Interior) whom 
plaintiffs have characteri/ed as opposing

Section 306(a)(1) rconires ttic Sc-crc’



| tin capital to cover the possi- 
e of fluids for pollution con* 
t in the event more rcstric- 
>11 regulations were applied, 
itcd these arguments, find- 
• of uncertainty "not sufTi- 
it our review of an ongoing 
process . . .  P'Jhe claims 
i live injuries on the order of 
immediate business costs, 
i her noted that petitioners 
■end any funds at this lime 
i administratis c directive to 
-t comply nor, of course, do 

sanctions for noncom- 
I (ill. Plaintiffs here havcar- 
do incur immediate busi- 

n ine of §306 approval and 
comply with’ §307 or face 
ntits, licenses, and other 
of federal agency approval 
liviiies they may desire to 

:ie OCS. In Phillijjs Petroleum l.nrrgy .hfiiiiins/mlioii, 135 
(I).Del. 1077), plaim.ifls 

e agenev’s interpretation 
itcd application of a 1073 
me dealing with the meth- 
ilainiifls priced petroleum 
esult of increased costs in- 
.jiven thirteen-month pci i- 
>iiu<l that the agency action 
tl immediate impact on the 
net of their business, 
that passes without rcsolu- 
■resent controversy threat- 
with a dilemma If they ac- 
the prices that they believe 
illy entitled to charge, they 
lion requiring price roll- 
Tunds, and substantial civil 
penalties, as well as private 
e actions, On the other 
mills forebear from such 
■nay be lorccd utmecessari- 
uther in recovering costs 
tttallv incurred, and they 
mcnlly barred from rccov- 
; market opportunities that 
i epeated.
S/e Commonwealth o f Puerto 
. -138 I'.Snpp. 00 (D.D.C. 
s required to comply with 
egulalions found to he in-

111 Petroleum Institute v. Knecht

■ the Court here faces in 
• existence of substantia! 
,u i is the emphasis 'lie 
place on plaiuiills being 

cmiuu" should the Court i, e g .,  elklinll l.nhnrutones,

vs

c i
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stance, a situation of which the Acting Ad­
ministrator was painfully aware.-’" never­
theless the requirement of §307(h) that
“ t h e  v im c s- oTK eV re fa l  n e e n r i e s  j n ' i i u  i p a l l y
alTecied.hy such pmgranTTiaTeT)cen ade- 
ouatdLs^misiiIe ie^ ’hHore § : > IH i  atnnovnl 
masJjuvu-aiiLcd has been satisfied.

Without belaboring the point or em­
barking on a needless point-ov-point anal­
ysis and refutation of plaintiffs' assertions 
regarding the Acting Administrator's find­
ings under §305(b), the Court, consistent 
with the previously-expressed view of the 
specificity which the Act requires, finds the 
“performance standards" approach em­
bodied in the California Program to he 
permissible. The CZMA, as noted earlier, 
does not speak to (his issue beyond defin­
ing “management program" in §30l( I)

The requirements of §§305(b) ;aul 
306(c), (d), and (e) do in consnain he 
state in the manner in which it meets them; 
nor does it constrain the Secretary or 
NOAA in establishing through regulations 
that which it will require of a management 
program in this regard. Congress has 
granted the Secretary and Acting Adminis­
trator considerable discretion. I hey have 
exercised it in promulgating approval 
regulations. The Ct,urt's review of these 
indicates that rule-making itself has been 
an open process and has involved ongoing

o

interaction between NOAA and interested 
parties.

As noted previously. the Court, cogni­
zant oT Congress’ expression of approval 
for the manner in which N'OAA andOCZM 
(and particularly Mr. Knecht) have carried 
out its mandate (nr S. Rep. No. 91-277, 
94th Cong., 1st Sess. 30 (1975) (Legisla­
tive History at 756)), and further cognizant 
of Congress’ resolving its original uncer­
tainly over whether the CZMA should be 
administered by the Department o f the In­
terior oi die Department of Commerc e in 
favoi of the latter largely because of the 
“requisite oceanic, coastal ecosystem, and 
coastal laud use expertise" found jn 
N'OAA (see S. Rc|>7Xo9T-277 at 7 n.5 
(l egislative History at 733)), concludes 
that cmisidct hie deference is due 
NOAA’s interpretation of its own regillu- 
tumsTInstiorl. n7e~Aclliig7AdHdi1HfF.iTor's 
TnriTiTtgs and Attachment J of the IT,IS, 
when viewed in the context of the legisla­
tive history of the Act and of the statutory 
language itself, satisfy the Court that ap- 
Di oval of the California Program has not

,0 tn response to a September 20, ll)77lettei from the Assistant Administrator ol hnergy Resourcc Development at I t. A, highly crideal ol the fcdvriil-siate coordination iu the review o f die California Piogram , Acting Associate A d ­ministrator Knecht replied on September 23id: tn the conclusion o f  your September 20 let­ter, you espies* displcasm c at the maimer in which federal-state relations were carried out in the review o f the California program. I share lliis displeasure, and would like lo meet wiili you to dist ass further the general pioh- lent o f  relations between oui agencies, O u r expei ienre iu die review o f  the California program is unfortunately indicative o f  other piognm is for which we have sought com ­ments. W hile the foimation o f the new De- pm im vni o f K.neigy may help to solidtlv poli­cies and interagency rel itinns, I leaf there ate some deep-seated problems which will re- main and which requiivour mutual auem ion. We expet l seven more states lo seek piogram  approval iu coming months: ncilhci ol oui agent ies can alfotti a tcpiiilitm  ol the review proc ess as u has pioceeded in California
The fact that coordination was poorer thanmight have been hoped does mu reepmt- dial lliis Court vacate the Ai ting Administruioi \  ap- ptoyal. Itis appinval ptm eedetl liom  lull Lmnvledge ul the dclit .eticies.

been arbitrary. cnpririnn*. an afnisrrtf rhv- 
crciion. nr otherwise not in arrnplnijre 
wiili law.’-H.Idet/uGle Console'ration o f llw So tio n n l Interest.

Plaintiffs' lund.iment.il grievuntc with 
the California Program stems from its as­
sertion that the Program tails to satisfy the 
mandate of 3306(c) (Hi —  tli.it before the 
(sectclary grautlpproval to a management 
program undejjpOti she find that ii 

provides for adequate consideration of 
the national interest invoiced in plan­
ning for, and in the siting of, facilities 
(including energy facilities in, or which 
significantly ,|fleet, such stale’s coastal 
/one) which ate necessary to meet 
requirements which are other than local 
iu nature.
JtliliiUiCfv-iugc that the CZMA, panic it 

l.uly iu light of the 1976 Amendments. re- 
ouii ex an “aHirmaliie cnininiinicnt"  q» 
the pan of the stale DClbre )3U(i approval

71 T h e  Court notes tli.it while C a lilm  ilia's is only die ihiid  program  to receive §309 appioy - al, the federal defendants have not been le lu t-  (.inl lo  send a pi ogram  bat k hu lo illie l dev elop ment — to teltisc §3<l(i appioval m l.ivoi ol pi e himo.uy appioval as m the vase ol W ashing­ton, whilst- ap ohiaiio ii lor §306 approval was denied ui Mav 1975. I lie slate's p iogram  lin.illv re<eived §3119approval in mid- 1976 So- II Rep No 9I-K7H, 9 1 ill C o n g .. 2d Sess. 23 (1976 (l.egisl.iiive llisiiu y  ai 9119).
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is proper. The California Program alleg­
edly fails adequately lo make that commit­
ment in that its general lack of specificity, 
coupled with what plaintiffs characterize 
as California's overall antipathy to energy 
development (as embodied in the policies 
and practices or its Coastal Commission), 
combine to give the Coastal Commission a 
“blank check" effectively to veto 3iiy or all 
exploration and development activities 
subject to §307(c) (3) simply by finding 
such activity not to be "consistent" with 
the CZMP.

Defendants, beyond taking issue with 
plaintilfs' characterization ol California's 
energy posture, assert first, that plaintiffs' 
premise that the Act reouircs an affirnta- t iv c c o m m itm e iii  is in correct as a matter of 
Law and set o n d , tliaTtne Program contain* 
a d e q u a t e !  o n s i d e i . i l i o t i  u l j i a l i o u . i l  e n r i e y  
interests. Defendants contend that the 
CZMP contains "performance standards 
and criteria" more than adequate to satisfy 
Ute requirements of the CZN1A and serve 
as a guide to plaintiffs in planning their ac­
tivities in the coastal zone. Implicit in the 
various provisions of the Coa stal Act (and 
in particular those in §§30001.2 and 
30260-64) and in Chapter 11 of the Pro­
gram Description are a wholly adequate 
consideration ol the national energy inter­
est.

Plaintiffs apparently focus on language 
in I). Rep. No. 92-1019 (which accompa­
nied U.K. I I 1 -1(5) to the effect that, "if the 
program as developed is to be approved 
and thereby enable the State to receive 
funding assistance under this title, the 
State must lake inin account and mint accom­modate its program to the specific require­
ments of various Federal laws which are 
applicable to its coastal /one." Legislative 
History at 321. The report continues:

To the extent that a State progi am does 
not tecogni/e these overall national in­
terests, as well as the specific national in­
terest in the generation and distribution 
of electric energy . . . or is const i tied as 
conflicting with any applicable statute, 
the Secretary may not appt ove the State 
program until it is amended lo recog­
nize those Federal lights, powers, and 
interests.Id at 322.
It is lo he noted that the refeient e in the 

House Repoti to the state's need to "ac­
commodate" its program is to "the spm l 
ic requirements ol various (applicable) 
Federal laws." It is not a requirement that 
the state program expiesslv "accom­
modate" energy interests. In the program

approval regulations published on January 
9, 1975 (-10 Fcd.Rcg. 1683). NOAA stated 
that:

A management program which in­
tegrates. . .the siting of facilities meet­
ing requirements which are of greater 
than local concern into the determina­
tion of uses and areas of Statewide con­
cern will meet the requirements of 

Section 306(c)(8).
15 C.F.R. §923.15(a). In subsection (b) 
NOAA amplified on the above require­
ment.

. . . The requirement should not be 
construed as compelling (lie Stales lo 
propose a program which accom­
modates certain types of facilities, but to 
assure that such national concerns are 
included at an early stage in the State's 
planning activities and that such facili­
ties not be arbitrarily excluded or un­
reasonably restricted in the manage­
ment piogram without good and suffi­
cient reasons . . . .  No separate na­
tional interest "test" heed oc appftccl 
and Mihmlnni-mlrcrtliXn evidence that 
tl iTKsfTcniriTlOTTOllittwst facil i ticsTtavc 
bT?n ciTnsnTered tn~n manlier similar to 
a 11 other" Use vTuicTlTu t a j hi m iniate cc > 11„- 
ill ftTtrirrri wnh tEcrctlaliLiigcncics Ii j  t 
ed lias been conducted.
Tim Coastal Zone Management Act 

Amendments of ’.976, 1’uh, l„ 91-370 
("1976 Amendments"), while largely 
prompted by the 1973 Arab oil embargo 
and while expressly recognizing the na­
tional interest in the planning for ami sit­
ing of energy facilities, nevertheless did 
not a Iter t he requirement o f  "ndcqua t e 
i <.tiMilei atiim" m §30l'n( i (M oi m.ike any 
changes in lire degree of specificity re- 
qmryti ii|iw f the A c l  11 aTtiTTTTecbgiliTThg 
mat coastal states like California were cur­
rently burdened by the onshore impacts of 
Federal offshore (OCS) activities and like­
ly to he burdened further bv the plans for 
increased leases on the OCS, Congress 
sought to encourage or induce the afTccied 
states to step up their plans vls a-vis such 
facilities.

The primary means chosen to nccom- 
plivlt tliix result was the CoastaUitieriiv Inj- 
p.K t I’ingaiii ("CFII'") contained tn new 
SlTfiS. As the Conferees explained, the 
p m p o s e  ol the 1976 A m end m en t s  was 

to com iliii.ue and furthei the objective? 
of national energy policy by directing 
the  Secretary of C om m e rc e  to ad­
minister and coordinate as part ol the 
|C7.MA|, a coastal energy impact pro- 
gram.

I2KRC 1218 American Petroleum Institute v Knecht



icd requires that before ap- 
lagcincnt program under 
y find that ii includes cer- 

I • provisions and that it has 
i i  accordance with certain 
mscquently, at the same 
mrl must construe the stat- 
cw administrative findings 
• limited review under 

I itle 5. the Administrative 
("APA"). 'I he complexity 
fact that many of those 
classic examples of mixed 
and fact, further compli- 
senlially technical nature, 
conclusion is supported 
lact that the findings re- 
406 involve the agency's 
ie provisions of the C/Ml’ 
and regulations promul- 
t .  at least with respect to 
is of the Act relating .to 
jram content. As noted 
aig remains to be done by 
•u §306 approval. If the 
approval is not ripe for 
this time, it will never be
mrt notes that, inespec- 
> haractei i/ation, whether 
ued are legal is merely a 
need against hardship to 
not a requirement in the 
i the Court must find the 

re.icw. In prc-cnforce- 
ew of agency action, typi- 
i goes that the legal issues 
r speculative to he dcter- 
e of their being shaped 
ellorts to enforce them, 

li t of enforcement is uu- 
consideration of the ut>- 
ties would necessarily he 
verb raised in die context 
pt to enforce the regula­
tor. 387 U.S. at 171). a 
i ol).ibly shoultl conclude 
not ripe; but where the 
be sharpened thereby, 
tv "ily found, 

i n  applying die above 
% that issues specifically 
ion of the §307 consist- 
w holly speculative and 
review. On die other 
agency's approval pre- 

ip.iet on plaimilfs' in* 
ulativc. As defendants 
npi'icly ol the approval 
lie record made before 
supporl il lends to lire 

a lings dial the C/Ml’,

■I Petroleum Institute v. Knecht
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. . . The conference substitute follows 
both the Senate bill and the House 
amendment in amending the 1972 Act 
to encourage new or expanded oil and 
natural gas production in an orderly 
manner from the Nation's outer Conti­
nental Shelf (OCS) by providing for fi­
nancial assistance to meet state and local 
needs resulting from specified new or 
expanded energy activity in or affecting 
the coastal zone.

H. Rep. No. 91-1298,94th Cong.. 2d Sess. 
23 (1976) (Legislative History at 1073). 
The formula Congress provided for calcu­
lating a state's share of the Coastal Energy 
Impact Fund ("the Fund") established .o 
carry out the CEIP's purposes is itself Po­
ther evidence of the congressional inten­
tion to provide "built-in incentives for 
coastal states to assist in achieving the un­
derlying national objective of increased 
domestic oil and gas production.” H. Rep. 
No. 94-1298 at 25 (Legislative History at 
1075).

The formula, as so constructed, pro­
vides incentives to coastal stn.es (if they 
are interested in increasing their share 
of the funds appropriated Tor this pur­
pose) to encourage and facilitate 
achievement of the basic national objec­
tive of increasing domestic energy pro­
duction. This provision would he in har­
mony with sound coastal /one manage­
ment principles because Federal aid 
would be available only for states acting 
in accord with such principles. For ex­
ample, since the grant is based oil new 
teasings, production, first landings, and 
new employment, it is to the state's in­
terest to apply the “consistency" provi­
sions and related processes to the is­
suance of oil exploration, development 
and production plans, licenses, and per­
mits as quickly as possible rather than to 
postpone decision-making lor the statu­
tory 6-month period.
The Secretary shall not Mcrecdc in any 
land use or water use decision of any 
costal state wtm respect to the siting of 
any energy facility or public facility by 
making siting in a particular location a 
prerequisite to, or a condition of, finan­
cial assistance under this section.Id. The Congress was particularly careful 

in circumscribe Ihe role of die federal gov­
ernment iu particular siting decisions 
Thus, §308(1) provides;

4 he Set i clary shall not intercede in any 
laud use oi watci use decision of any coast­
al slate with i cspet t lo the siting of any en­
ergy far ilily or puhlii fat ility hy making sit­

ing in a particular location a prerequisite 
to, or a condition of, financial assistance 
under this section.

This provision is consistent with the ap­
proach of the CZMA as a whole to leave the 
development of. and decisions under, a 
management program to the state, subject, 
to the Act's more specific concern that the 
development and decision-making pro­
cess occur iit a context of cooperative in­
teraction, coordination, and sharing of in­
formation among affected agencies, both 
local, state, regional, and federal. This 
last, especially as regards energy facility 
planning, is the policy behind the Energy 
Facility Planning Process ("EFPP") of 
§3()5(b)(8) and the Interstate Grants pio- 
vision of new §309 (which encourages the 
coastal states to give high priority to coor­
dinating coastal /.one planning utilizing 
"‘interstate agreements or compacts"). It 
should be noted that the only amendment 
to the national interest requirement of 
§306(c)(8) effectuated by the 1976 
Amendments is the additional require­
ment that in fulfilling its obligation lo pro­
vide "adequate consideration of the na­
tional interest” in the case of energy facili­
ties, the state also give such consideration 
"to any applicable interstate energy plan 
or program" established under §309.

The Comi rejects plaintiffs' argument 
that alliiinativc accommodation ol energy 
facilities was made a quid pro tjuo for ap­
proval under §306 in the 1976 Amend­
ments. In addition to ihe above, the Court 
notes dial Congress itself did not assume 
that such siting was automatically to be 
deemed necessary in all instances. For in­
stance, in its report on II.R, 3981, the 
Committee on Merchant Marine and Fish­
eries stated that the addition of the F.FI’P 
in §305(b) (8) 

reflects the Committee's finding that in­
creasing involvement of coastalm'cas in 
providing energy for the nation is likely, 
as can he seen in the need to expand the 
Outer Continental Shelf pen oleum de­
velopment. State coastal /one programs 
should, therefore, specifically address 
how majoi energy facilities are io ie lo­
cated in the coastal zone i f  such si.ing is 
necessary. Set ond. the program shall in­
clude methods of handling the anticipat­
ed impacts o| stub facilities, The Com­
mittee in i i o  way w ishes to accelerate the 
location of t’liergv facilities in thccoasi.s: 
on the contrary, it feels a dispropor­
tionate share arc thctc now,, . .There 
is no intent here whatcvei to imnlvc the
Si-i i clary ol ('.omitit n c  in spei il it siting 
decisions.
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H. Rep. No 94-878 at 45-46 (Legislative 
History at 931 -32) (emphasis supplied). 
The concern that the CHIP not encourage 
the siting in the coastal cone of energy 
facilities which could be located elsewhcie 
is embodied in §308. See H. Rep. No. 94- 
(878 at 18 and 26 (Legislative History at 
.900 and.912).

The Senate Committee on Commerce, 
in reporting S.586 to the Full Senate, stat­
ed:

The Secretary of Commerce (through 
NOAA) should provide guidance and 
assistance to States under this section 
303(b) (8), and under section 306, to en­
able them to know what constitutes “ad­
equate consideration of the national in­
terest" in the siting of facilities ncccs- 4 
sary to meet requirements other than 
local in nature. The Committee wishes 
to emphasize, consistent with the overall 
intent of the Act. that this new para­
graph (8) requires a State to develop, 
and maintain a planning process, but 
docs not imply intercession in specific 
siting decisions. The Secre.lcu'usf-Coiumiee (through .VO/I. I), j i i  detcimining whether a coastal State /)«•< met the r(quiiemenls~is rt- siric/citTdn'dlu.tiing the adequacy oj that [no-

S ri ep. No. 94-277 at 34 (Legislative His- 
tory at 760) (emphasis supplied).

Consistent with this mandate, NOAA 
has promulgated revised program approv­
al regulations (43 Fed.Reg, 8378, Match I, 
1978). Tl icsc interim final rules follow the 
submission of comments on the proposed 
rules published on August 29, 1977 (42 
Fed.Reg. 43552). The Court looks lo the 
revised regulations because they reflect 
NOAA’s interpretation of any changes; 
wrought hy the 1976 Amendments, the 
former regulations against whit h the Cali­
fornia Program was tested having been 
promulgated after the Arab oil embargo 
out before the 1976 Amendments.

Iu its response to several reviewers' sug­
gestion that §306(c) (8) be interpreted to 
require that facilities be accommodated in 
a state's coastal zone, the agency reiterat­
ed the position it has maintained since the 
inception of the CZMA that 

the purpose of "adequate considera­
tion' is to achieve the act’s "spirit ol eq­
uitable balance between State and na 
tional interests." As such, consideration 
ol facilities in which there may he a na­
tional interest must he undei taken with­
in the contest of the act's broadet find­
ing ol a "national interest in the . . 
benefit ial use, protection, and develop­

ment of the coastal zone" (Section 
302(a)). Subsection 302(g) of the Act 
gives "high priority" to the protection 
of natural systems. Accordingly, while 
the primary focus of subsection 306(c) 
(8) is on the planning for and siting of 
facilities, adequate consideration of the 
national interest in these facilities must 
be based on a balancing of these in­
terests relative to the wise use, protec­
tion and other development of the 
coastal zone. As the Department of En­
ergy noted in its comments on the pro­
posed regulations:

The Act presumes a balancing of the 
national interest in energy self-suffi­
ciency with State and local concerns 

■ involving adverse economic, social, or 
environmental impacts.

43 Fcd.Rcg. 8379.
Section 306(c) (8) is treated at length in 

15 C.F.R. §923,52. After generally noting 
that one "need not conclude. . . that any 
and all such facilities proposed for the 
coastal zone need be sued therein," the 
regulation proceeds to set forth require­
ments whicli must be met by the manage­
ment program iu order to satisfy §306(r) 
(8). While dies are considerably more de­
tailed than those contained in its predeces­
sor (15 C.F.R. §923.15. January 9. 1975), 
they do not change the basic tenor of the 
rule as interpreted by NOAA. Having 
previously determined that the Acting Ad­
ministrator's utilization of the then-exist­
ing regulations was proper —  indeed, to 
have applied proposed regulations ar­
guably would have been improper —  and 
having determined that it was not abuse of 
discretion to proceed with approval of the 
California Program rather than await pro­
mulgation of final revised approval i gula- 
tions, given the fact that the pro, used 
regulations effected no fundamental 
rh.mge of philosophy hill merely a "shift in 
emphasis' (42 Fed.Reg. 43552), the Court 
concludes that the Acting Admiimtratm's 
finding that the CZM I'satisfied § 306(c) (8) 
is neither ai bin ary nor capi icious.

The Court notes further in this regard 
ih.it the standards established by the 
Coastal Act (and in particular §§302(50-64 
and 304 13) for making energy facilities sit 
ing decisions, in the words ol die Coastal 
Commission stall, "establish the general 
findings that must he made to authorize 
coastal dependent industrial facilities, 
liquefied natural gas terminals, oil ami gas 
developments, refineries, petrochemical 
facilities and elccti ie power plants. FI-. I S. 
Part II (Chapter 9) at 66. I he key to the


