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judicial Circuit, Peoria County, Nov. *4,
lirT»). This finding was made with refer-
ence to the golf professionals' counterclaim
allegation that their employments were
summarily and unlawfully terminated.

122] We have no quarrel with the propo-
sition that if Judge Ihen's finding had dis-
posed of the claim made here or had deter-
mined adversely to plaintiffs a fact critical
to success on this claim, relitigation in the
federal courts would be barred. See Reich
v. City of Freeport, 527 F.2d 666 (7th Cir.
1975); Phillips v. Shannon, 445 F.2d 460
(7th Cir. 1071). The fact that the remain-
ing defendants under Count Il were not
parties or privies in the state court suit
would, of course, make the doctrine of res
judicata inapplicable, but it would not pre-
clude defendants' defensive reliance on col-
lateral estoppel. See Blonder-Tonguo Lab-
oratories, Inc. v. University of Illinois Foun-
dation, 402 U.S. 313, 91 S.Ct. 1434, 28
l,.Kd.2d 788 (1971).

[23,24] Nor would it matter that Judge
Hum'’s decision has apparently been appeal-
ed,l1 for

the federal rule is that the pendency of

an appeal does not suspend the operation

of an otherwise final judgment as
collateral estoppel, unless the appeal re-
moves the entire case to the appellate
court and constitutes a proceeding de
novo.

lit Moore’s Federal Practice ~0.41G[3], at
2254 (2d ed. 1974); Grantham v. McGrnw-
L'dison Company, 444 F.2d 210, 217 (7th Cir.
1971). lllinois follows the same rule. Six-
ty-Third A 1laisled Really Co. v. Gohlhlait
Pros., 342 I1l.Api.389, 96 N.F.2d 838 (1951),
nff'd, 410 1Il. 408, 102 N.E.2d 749.

We do not agree with the district court,
however, that Judge lben's finding disposed
of plaintiffs' claim herein or of critical facts
pertinent to it. Illinois' Forcible Entry and
Detainer Act, Ul.Uev.Stat.1975, ch. 57, § 1

0., plainly gives a tenant the right to
remain in possession of property while liti-
gating the question of his possessory rights.

13, Our record does nol reflect the pendency of
an appeal in the state court case, but the brief
of the defendants who seek to rely on the state

Judge Hum's determination lit:n plaintiffs
were terminated in their employments be-
cause they insisted on remaining in po.-se;-
sion of the pro shops implies, to some extent
at least, that the employment terminations
occurred because plaintiffs chose to litigate
their rights to possession. Jn fact, the find-
ing expressly refers to plaintiffs’ insistence
"through litigation, and other ways" on as-
serting their claims to possession. Nothing
in this state court judgment supports the
district court’s conclusion that it had been
previously adjudicated that "the exercise of
the right to litigate issues" was not the
reason for plaintiffs' employment discharg-
es. No other issues pertinent to Count Il of
the complaint were decided below or assert-
ed in this court, so we reverse the district
court’s judgment of dismissal insofar as it
concerns the employment discharge claim
against the individual I'ark District defend-
ants.

[25] For the reasons stated herein, the
judgment of the district court is affirmed in
part, reversed in part, and remanded for
further proceedings consistent with this
opinion. Plaintiffs have requested that the
provisions of Circuit Rule IS be applied on
remand. e believe that, the interests of
justice would host be served, in the circum-
stances of tbis case, by granting that re-
guest. It is so ordered.

AFFIRMED IN PART,;
AND REMANDED IN PART.

REVERSED

judgment represents this to be the case, and we
take that representation as a judicial admission
of the fact.
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MT. 11001) STACKS, INC., dim Pacific
Trailways, I'inin tiff-A i>ju,llfry,

jl.» GREYHOUND CORPORATION and
Crcyliound Lines, Inc.,
Defendants-Appellants.

No. 74-1282.

United States Court of Appeals,
Ninth Circuit.

June 9, 1977.

Rehearing and Rehearing En Banc
Denied Aug. 3,1977.

Bus company brought suit against a
competitor for violation of the Sherman
Act. The United States District Court for
the District of Oregon, Alfred T. Goodwin,
j,» rendered judgment on a jury verdict
iwarding treble damages in the amount of
$13,110,090, and competitor appealed. The
Court of Appeals, Browning, Circuit Judge,
hold that: (1) where routes were granted

the Interstate Commerce Commission to
competitor, over the bus company’s chjcc-
tiori, on its representation that it would not
engage in the forms of predatory conduct
which it subsequently engaged in, th mconi-
»."ilor's conduct was not immune from the
antitrust laws; (2) the evidence that there
fraudulent concealment of tin oxist-

w.c of the antitrust cause of action suffi-
cient to toll the four-year statute of limita-
tions was sufficient fur the jury; (2) the
Kvverninonl's intervention in ICC proceed-
ings initiated by the bus company to require
"he competitor to live up to its representa-
tions tolled the running of the limitations
p-iod on tlu: Inis company's antitrust cause
« action, and (4) the evidence on the issue
of damages was sufficient for tlu: jury.

Affirmed.

I- Monopolies C=»1G(l)

Where routes were granted by Inler-
Rate Commerce Commission to common
fi'.ar, over competitor's objection, on rep-
<'ifentations that it would not engage in
Drills of predatory conduct which it subse-
Wntly engaged in, its conduct was not

immune from antibMst laws. Interstate
Commerce Act, § 0(11), -lit U.S.O.A. § .0(11).

2. Monopolies 12(1G

Conduct is not immunized from anti-
trust laws merely because it falls within
jurisdiction of regulatory agency, and im-
munity is not implied merely because appli-
cable regulatory standard requires agency
to give weight to antitrust policies. Inter-
state Commerce Act, § 5(11), 49 U.S.C.A.

§ 5(11).

3. Monopolies c¢=-25(S)

In antitrust action by bus company
against competitor, district comt’. jury in-
structions on monopolization in context of
regulated industry were not erroneous.

4. Monopolies ¢=2S(7.B)

Trial judge must he accorded wide lati-
tude in determining relevance of evidence
in antitrust cases.

5. Monopolies ¢~2S5(7.3)

In antitrust action, admissibility of con-
sent decree is matter committed to district
court's discretion.

G Monopolies *-*28(7.3)

In antitrust action by bus company
against competitor, district court did not err
in allowing jury to consider antitrust con-
sent decrees entered into by competitor and
United States and competitor's conduct
with respect to obeying or disobeying them
in determining issuer, of competitor's intent
and purpose and reasonableness of competi-
tor's conduct.

7. Monopolies *">28(8)

In antitrust action by bus company
against competitor, evidence that competi-
tor fraudulently concealed existence of an-
titrust cause of action tolling four-year
statute of limitations was sufficient for
jury. Clayton Act, 4 4B, 15 U.S.O.A.
§ 15b.

8. Monopolies *=<28(4)

Statute of limitations on bus company's
antitrust cause of action against competitor
was tolled by government's intervention in
Interstate Commerce Commission proceed-
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ings in which Ims company sought to com-
pel competitor to live up to its representa-
tions that it would not engage in predatory
conduct, which representations were made
in obtaining routes from ICC. Interstate
Commerce Act, 8§ 5(9), -19 U.S.C.A. § 5(9);
Clayton Act, 8§ 5(i), as amended 15 U.S.C.A.
§ 16().

9. Monopolies £="28(7.6)

In antitrust action by bus company
gainst competitor alleging that competitor
acquired routes circling those of bus compa-
ny and thereby deprived bus company of
connecting traffic with purpose and effect
of eliminating bus company as substantial
competitor, evidence was sufficient to sus-
tain jury award of treble damages in
amount of $13,145,090. Sherman Anli-
Trust Act, 88 1, 2, 15 U.S.C.A. 8§ 1, 2.

10. Monopolies <”25(9)

In antitrust action by bus company
against competitor alleging that competitor
acquired routes circling those of bus compa-
ny and thereafter deprived bus company of
connecting traffic with purpose and effect
of eliminating bus company as substantial
competitor, award of attorney's fees of
$1,250,000 was not abuse of discretion.

William W. Sehwarzer, Sar Francisco,
Cab, argued, McColioch, Dox.emlon, Spears
& Lubersky, Portland, Or., for defendanls-
nppellants.

Michael N. Khourie, argued, Hroad,
Kliourie S: Schulz, San Francisco, Cab, for
plaintiff-appcdlec.

Appeal from the United Stales District
Court for the District of Oregon.

Before BROWNING and WRIGHT, Cir-
cuit Judges, and DINDREKG,* District
Judge.

"lli.noratile William J. l.indberg, .Senior United
States District Judge. Western District of
Washington, sitting by designation.

BROWNING, Circuit Judge:

Greyhound Corporation and Croyhmjrv)
Lincs, Inc., appeal from a judgment ent.v.q
on a jury verdict awarding damages to M*.
Hood Stages, Inc., for injuries rev.iliir.g
from violations of sections 1 anil 2 of the

Sherman Act, 15 U.S.C. 88 1, 2.1 We af-
firm.

1
Immunity

Greyhound is the largest common carri«.-
by bus of passengers and package express
in the United Stales, moving more than SO
percent of this traffic in the western states
and operating over routes throughout the
country. MI. Hood is one of Greyhound's
small competitors, operating over routes in
Oregon, ldaho, and Utah. The essence of
Mt. Hood's antitrust claim is that Grey-
hound acquired hits companies whose routes
circled those of Mt. Hood and thereafter
deprived Mt. Hood of connecting or
"bridge" traffic with the purpose and effect
of eliminating Mt. Hood as a substantial
competitor.

Greyhound does not deny the stifficier.ci
of the evidence to establish a violation of
sections 1 and 2 of the Sherman Act, assum-
ing that statute applies. Its principal con-
tention is that MI. Hood bn.es its claim
ujion acquisitions approved by the Inter-
state Commerce Commission and implemen-
tation by Greyhound of control over the
acquired companies, and that such activities
tire immune from antitrust attack by virtue
of section 5(11) of the Interstate Commerce
Act, 49 US.C'. § 5(11), applied in light of the
=Supreme Court's analysis in lluyhcs Tool
Co. c¢. Trnns World Airlines, Inc., 409 U.S.
303, 93 S.Ct. 047, 31 D.HdXd 577 (1973).

Section 5(2) of the Interstate Commerce
Act, 49 1J.S.C. § 5(2), provides that one
carrier may acquire another with Commis-
sion approval; the Commission is required
to ipan' such approval, subject to tiny
terms and conditions it deems reasonable, it
Hie acquisition “will be consistent- with the

I. ‘'the judgment was for $!.’< MO.OPO (after tre-
bling) and attorneys' fees of $1,250,000, plus
costs,

MT. iU)OI

public interest,” hi. Sectio:
thiil carriers participating
approved by the Commissi'-
from tne operation of tie
insofar as may
enable them to carry into <
notion so approved or pro
cordnr.ee with the terms a
any, imposed by the Cm.
hold, maintain, and opera'
end exercise any control <
quired through such trar.

From 1947 to 1956 Or
eight bus companies oper
relevant here. Each ac
proved by the Comir.issio
tion 6(2). Mt. Hood op;
acquisitions. It argued ?'
tions were approved, M
encircled and Greyhound
around it, depriving the
convenient service and
tuies necessary to its stt
argument to the Commi
owed its present anlilv

Greyhound responded
the Commission thm
“would not adversely
tiers; that nrrangeuv
ers, including interch
open gateways, would
it was not the policy o
passengers over cirri;
agents were instructc
route as well as tin; i
give passengers the!
Greyhound had nlv.ai |
schedules in its fulib

clary way to acqtni:

service and thus pro:

and business for t! ;r

2. The quotation 51
Jon in the section m.
later. Mf. Mood
<5.. (190S).

a. 'lbis iigivownt. i!
for a through-bus j"
nla, to Spokane, V.
tniitgc unit"' tv.l' e
Oregon. Revenue a
iicconling t" I'w
party's foute. rbc(<
San | ram ivco Sp-"*
several hours as o*
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;e interest,” id. Section 5(11) provides
carriers participating in transactions
Jjoved by the Commission are “relieved
at the operation of the antitrust laws
insofar as may be necessary to
‘de them to carry into effect the trans-
ude so approved or provided for in ac-
;jrioc with the terms and conditions, if
¥ imposed by the Commission, and to
<, maintain, and operate any properties
lexercise any control or franchises ne-
;;cd through such transaction.”

.rom ]D17 to 195G Greyhound acquired
rt bus companies operating in tlie area
mant here. Each acquisition was ap-
,,cd by the Commission pursuant to sec-

5(2). Mt. Hood opposed four of the
:uisitior.3. It argued that if the acquisi-
ri were approved, Mt. Hood would he
. rcled and Greyhound could route traffic
,md it, depriving the public of the most
vaiient service and Mt. Hood of revc-
,I necessary to its survival. Mt. Hood’s
;uinent to the Commission tims forcshad-
i'd its present antitrust claim.

Greyhound responded by representing to
e Commission that the acquisitions
vaild not adversely affect connecting car-
m thui arrangements with such carri-
, iucludit. ( interchange of traffic and
<n gateways, would be maintained; that
'a.ij not the policy of Greyl ound to route

‘eagers over circuiloiia routes; that its
vats wore instructed to quote the direct
ite as well as .no Greyhound route and
» passengers their choice; and that
<yhound had always carried [Mt. Hood's]
ee<dilcs in its folders and cooperated in
<y wWay to acquaint the public with its
«ice and thus promote additional trafiic
1business for their lines."2 Greyhound

riic quotatinn is from the commission's opin-
es in iiic r.Ktiuii ;>(;* pioci‘cdiui;.".. desniicd

Tter. Mt. //(,(«/ flit:., 105 M.C.C. o>,
‘wl (I'KM),
lins ata'rrmi.'iii, initiated hi inlit. pmvided

«a .i through bus ftooi San Finncir.cu, Califor-
's=j. in Spokane, Washington, using MI. Hood's
'miul;y mute letwen Klamath I'alls and Higgs,
Otegnn. Kcvi'iiuc and expenses were slimed
according to the mile:, traveled over each com-
,..uys. mule. The arranger,mait shortened the
Mil I'lanclsto Spokane ti Ly 1)0 miles mill
«acoil lomir. ;ir. compared with Ilit* nll-Cli‘ey-

also represented to the Commission that
Greyhound would continue a joint through-'
bus arrangement with Mt. Hoodl As the
Commission later found, Greyhound intend-
ed the Commission to rely upon these repre-
sentations in determining whether the pro-
posed acquisitions were in the public inter-
est, and the Commission did in fact rely
upon them in approving the acquisitions.

In 1961 Mt. Hood filed a petition with the
Commission pursuant to section 5(9) of the
Act, -19 U.S.C. § 5(9)," asking it to reopen
the acquisition proceedings and enter a sup-
plemental order requiring Greyhound to
live up to its representations. The allega-
tions in Mt. Hood's petition to the Commis-
sion were essentially the same as those Mt.
Hood later made in this antitrust suit—
namely, that Greyhound had cancelled the
through-bus connection, had scheduled con-
necting service so as to preclude reasonable
connections with Mt. Hood, had directed
Greyhound's age.its and independent joint
ticket agents to send traffic by longer
routes around those of Mt. Hood, and had
interfered in various ways with the distri-
bution of Mt. Hood’s schedules and the quo-
tation of Mt. Hood’s rates and services, all
with llm intent of injuring Mt. Hood. The
United States intervened in support of Mt.
Hood.

After an extensive evidentiary hearing, a
hearing examiner resolved all issues against
Greyhound and recommended entry of the
order sought by Mt. Hood. In April, 19GS,
the Commission issued an opinion sustain-
ing- the examiner's findings that Greyhound
had made the representations alleged, that
Greyhound had intended the Commission to
rely on them, that the Commission had rc-

hotintl route vis I'mil.mil. li provided bi tter
service In travelers Ui was profitable lor htilli
Companies.

¢l ScClioU fi('l) I' ails’

Sti/s/>/diieiif.i/ n; tiers by Ommil.v./on The
Commission may from time to time, for goad
cause shown, make such outers, siippteruen
tal to any ortlei made under paragraph (1).
(2), or (7) of tlds section, ns it may tlecin
ium'css.iiy oi appropriate.
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lied on them in approving the stcquisilious.
Hint Greyhound had not fulfilled the repro-
scnlalions, and that Greyhound’s notions
"were inspired by a desire to stifle compcti-
tion” and “injure or destroy” Mt. Hood.
MI. Hood Stages, Inc., 101 M.C.G. <119,

63 (19GS). The Commission concluded that
Greyhound's failure to abide by its commit-
nient "constitutes destructive competition
in contravention of the national transporta-
lion policy, is not consistent with the public

interest, and provides good cause" for a
supplemental order under section 5(9) of the

Act. The Commission deferred entry of a
supplemental order to allow voluntary ne-
gotiations between the parties, hi. at -1G2-
p.j

1wo months later, m".In v, 1968. Mt. Ilood
filed this suit alleging violations of the anti-
trust 'aws and common law and statutory
unfair competition, with respect to the
antitrust violations the complai.n't alleged
that, beginning in 191/ and continuing lo
the date of the complaint, _Greyhound had
restrainoJ and monopoﬁzeo' commerce, in
the carnage of passengers and their |ug-
gage between points in regon, ldaho, and
Utah by means essentially the same as

those that were the subject of the Comnm-
sion's proceeding; that is, the acquisition of

independent bus lines with Commission con-
sent obtained by the misrepresentations
outlined by the Commission and thereafter
engaging in the destructive competitive tie-
ties found bv the Commission. Greyhound
soir , unsuccessfully, to eliminate these
issues from the litigation on the ground
that they fell within the exclusive jnrisdic*
tio;; of the Commission.

In the Commission proceedings,
while, the efforts of the parties to agree
upon an order failed. The Commission en-
tered its own order requiring Greyhound to
rcstore the practices and traffic, patterns
existing when the acquisitions at issue were
authorized, and, specifically, lo restore the
joint througli-hus service, to revise Grey-
hound’s schedules to permit reasonable con-
ncctions with Mt. Hood, to see that through
routes and fares were quoted and quoted
accurately, and lo eliminate oilier destruc-
live practices. Greyhound Linos, Inc. w.

moan-

UEI'OHTKU. 2i! SF.UIKS

United States, 303 F.Sii|»ji. 1033, 1037 (y;.l)
Hi.1970). A three-judge district court ;.f.
finned the Commission and issued its own
order in similar terms. Jii. at 10-10—it
Following entry of the district court oid'.-
enforcing the Commission decision, Mt
Hood amended the complaint in this anii-
trust proceeding lo eliminate the prayer for
injunctive relief,
n'fire' !’ 1u . ,mtl anil

i 1 1'°"S WUl tl,C <li:llricl
cfurt *n the enforcement proceeding, asking
n Greyhound be held in contempt for
Ruling lo comply with the courts order

forcing the Commission’s decision. The
court found Greyhound had willfully failed

I" comply with portions of the order and
held Greyhound in criminal and civil con-
tempt. United Slates v. Grevlioimd Corn
ags riSujtp. 52) (N.B.11.1973. The court
, imposed’ fines totaling $(>00,000, United’
States v. (jivvhouiul Cirp., 370 F.Supit. SSI'
i 58 So (N’.I’).\III.IJHMW, ordered' grey.hound' to
file semiannual reports of compliance ef-
foils for five wars, and grained members

of the Department of Justice staff v, a en-

“ OL(1 Dumont examination rights  that
lLu* nlv
«imphance eflorts, jrf. at PSu. 1.,-vauv

Ground appeared to be attempting P.
»« fu,lhcr inj««cnv« relief
VIS w*'011':

While the proceeding to enforce the (’(un-
mission's order was in progress, this anli-
trust case had come to trial and concluded
with the verdict in Mt. Hood's favor. The
opinion of the court in the enforcement
proceeding noted that "many of Grey-
hounds actions that were found to be in
violation of the order, were also found to lie
*| violation of tin: antitrust laws in this
private suit. hi. at RSI n. 2. ‘the enforve-
mcnt court denied Mt. Hood’s prayer for
damages for expenses related to the con-
tempt action and for injury lo its business
as a result of the contempt, on the ground
that the damages awarded in this antitrust
proceeding "will adequately compensate
(Mt, Hoodj for any damages it may have
also suffered as a result of Greyhounds
contempt. This is particularly true since
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.,»Vv of ilitr same acts of Groyhoun:l that
«Acre found to he contemptuous were also
ewived in the private antitrust case." id.
The court of appeals affirmed the
criminal contempt convictions, stating, ‘The
record of this case shows a flagrant disre-
gard of a court order" that was intended
insure that Greyhound would comply
with representations it made at the acquisi-
tion hearings and cease its predatory prac-
tices toward Mt. Hood." United States wv.
Greyhound Corp., 50? F.2d 529, 5-10-41 (7th
fir.' 1074).

From this recital it is evident that the
conduct underlying the regulatory proceed-
ings and that underlying the antitrust suit
are essentially the same. The Commission’s
authority to regulate this conduct is not
challenged.

111 Whether conduct Congress has made
-.uhject to administrative regulation is cx-
icapt from the antitrust laws depends upon
Congress' intent. No direct evidence of a
congressional intent relevant here has been
cited5 The only applicable statutory lan-
guage dealing with the question of anti-
trust immunity is that fount! in section
t'(li), quoted above. The conduct charged
in this action is not within the express
exemption afforded by section 5(11), partic-
ularly because provisions of this kind are

J. 'lhe subject of antitrust immunity was
touched upon briefly during the House debates
53 Cong.Kcc. 8593-9-1 (1919). The scope of the
immunity was not disc eel. Representative
Sanders assured other House members that the
antitrust laws were not being "wiped out"—
that a merger will only be allowed if it would
benefit the public, hi.

6. Federal Maritime Comni‘n v. Seatrnin |ire",
inc.. <11 U.S. 720, 733, 93 S.Cl. 1773, 30
L.hd.2d 020 (1973); United States v. McKesson
* Dobbins, Inc.. 301 U.S. 300, 310, 70 S.CIl. 937,
100 LKd. 1209 (1900).

Carnation Co. e. Pacific Westbound Confer-
ence. 383 U.S. 213, 210 17, SO S.Cl. 781, 10
1 1dM 709 (1900); United Stales v. Darden
Co. 308 U.S. 188, 201, GO S.Ct. 182, 81 b.Fd.
181 (1939).

8 See International Tel. & Tel. Corp. v. General
‘el. & lilac, Corp.. 018 i'.2d 913. 9)8-19 & n. 24
Cir. 1970) Hup.bes Tool Co. > Taws
World Airlines, Inc., 409 U.S. 303, 93 047,
34 1..1:d.2d 077 (1973). the decision re* SM

strictly construed/ Since the Commission
approved the acquisitions in reliance upon
Greyhound's commitment that the conduct
underlying the antitrust complaint would
not occur if the acquisitions were approved,
it can hardly be argued that antitrust im-
munity for such conduct is "necessary" to
enable Greyhound “to carry into effect the
transaction so approved and to
hold, maintain, and operate any properties
and exercise any control . . . ac-
quired through such transaction.”

The inclusion of this express exemption
in the statute implies a congressional inten-
tion that conduct rot within the exemption
remains subject to the antitrust laws.7 But.
this conclusion docs not always follow; de-
spite a grant of express immunity that does
not cover the conduct charged, antitrust
immunity may still e implied.5

f2] Because of the "fundamental nation-
al policies embodied in the antitrust laws,"
Otter Tail Power Co. v. United Slates, 410
U.S. 3GG, 374,93 S.Ct. 1022,1028, 35 L.Kd.kd
359 (1973), however, repeal of those laws is
not lightly implied from congressional
adoption of a regulatory scheme.* Conduct
is not immunized merely because it falls
within the jurisdiction of the regulatory

most heavily by Greyhound, involved an c<-
pter.s exclusion, and it is not entirely clear ihat
the conduct tnnt case held to be immunized
from the antitrust laws was within the express
exclusion, narrowly construed. The Court sug-
gested as much when it noted, "a statutory
scheme that does not create a total exception
from antitrust laws may, nonetheless, in panic*
ular and discrete instances by implication grant
immunity from an antitrust claim.” Id. at 333
rt. 14, 93 S.Ct. at 000 (emphasis added). The
Supreme Court has twice cited lInyjtes Tool as
it case iu which immunity was implied. Sec
Gordon v. New York Stock i'xch, Inc, 422
U.S. 039, 082. 93 S.Ct. 2598, 43 l.did 2d 403
(1975); United Slates v. National Ass'n of Sec.
healers. Inc., 422 U.S. 094, 734-35, 95 S.Ct.
2427, 45 1 bid.2d 480 (1975).

9. United Stales v. National Ass'n of Sec. heal
as, Inc., 422 U.S. 094, 719-20,95 S.Ct. 2427,45
I..lid.2d 480 (1975); United Stales v. Philadel-
phia Nat'l Dank, 374 U.S. 321, .350-51, S3 S.Ct.
1715, 10 I..lid 2d 915 (1903).
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agency,l4as it did in tins case. Immunity is
not implied merely because the applicable
regulatory standard requires the agency to
give weight to antitrust policy," as it did in
this instance.2

The applicable interpretative standard
was restated by the Supreme Court in Can-
tor v. Detroit Edison Co., 428 U.S. 570, 507,
96 S.Ct. 3110, 3120, 40 L.Ed.2d 1141 (1976):
“The Court has consistently refused to find
that regulation gave rise to an implied ex-
emption without first determining that ex-
emption was necessary in order to make the
regulatory act work, ‘and even then only ti-
the minimum extent necessary.” ” 13 As the
Court had written in the preceding term,
“Certain axioms of construction are now
clearly established. Repeal of the antitrust
laws by implication is not favored and not
casually to lie allowed. Only whore there is
a ‘plain repugnancy between the antitrust
and regulatory provisions’ will repeal he
implied." Cordon v. Now York Stock Ex-
change, Inc., *122 U.S. 059, 082, 95 S.Ct.
2393, 2611, 45 L.Kd 2d 403 (1975).11

Applying these standards, we find no rea
son to imply immunity here. No "plain
repugnancy’l exists between the Interstate
Commerce Act and the Sherman Act as
applied to Greyhound’s conduct, and it is
not necessary to exempt Greyhound’s con-
duct from antitrust restraints "to make the
[Interstate Commerce Act] work." This is
evident from the course taken in the admin-
istrative and judicial proceedings under
both statutes. Clearly there has been no
conflict between the regulatory and anti-
trust regimes. On i e contrary, they have

10. Cantor v. Detroit Edison Co., 428 U.S. 579,
596-97 n. 36. 96 S.Ct. 3110, 49 lL.K(.2tl 11it
(1976); Cordon v. New York Stock l.'xch., Inc.,
422 U.S. 659, C92, 95 S.Ct. 2598. 45 L.Kd 2d 463
(1975) (Stewart, .1, concurriniO; Otter tail
Power Co. v. United Stales, 410 U.S. 360, 372,
93 S.Ct. .1022, 35 L.Kd.2il 359 (1973).

U. Golf Slates Util. Co. v. 1letleial Lower
Comm’'n. 411 U.S. 747, 758 (10, 93 S.Cl. 1870,
36 |..Kd.2d 635 (1973); Otter Tail Lower Co. v.
United States, 410 U.S. 366, 373, 93 S.Ct. 1022.
35 1..I'd.2d 359 (1973).

12. I'ort of Portland v. United Stoics, 108 U.S.
811, 841. 92 S.Ct. 2.513, 33 I. Kd.t'd 723 (1972);
Northern lLincs Merger Cases, 390 U.S. 491,

accommodated and supplemented each o'.h-
cr. The policies of both have been ad-
vanced. There has been initial resort to th,.
Commission for an application of its exp-.-,
lise to the factual issues relevant to wheth-
er application of the antitrust laws would
be incompatible with regulatory objectives,
see Ricci v. Chicago Mercantile Exchange,
409 U.S. 289, 93 S.Ct. 573, 34 I,.Ed.2d 525
(1973), and the Commission has unqualified-
ly indicated that it has not approved and
continues to disapprove Greyhound’s con-
duct under regulatory standards applied in
the light of antitrust principles. Sec Mt
Hood Singes, Inc., 104 M.C.C. 419, 458,460-
03 (196S) (citing Mnrncll v. United Parcel
Service of America, inc., 260 F.Supp. 391
(N.D.Cal.1966)).

The remedies afforded under the two
statutes have also meshed. The injunction
issued in enforcement of the regulatory de-
termination was not duplicated in the anti-
trust proceeding. 1 assessing the penalty
for contempt for violation of that injunc-
tion, the court was careful to avoid the
possibility of double damages. See United
Stales v. Greyhound Corp., supra, 870
F.Supp. at. 88S. The losses sustained by Mt.
Hood during the contempt period (approxi-
mately February 5, 1970, to March 15, 1973,
see id. at 831 n.2) were only a small part of
the total damages Mt. Hood sustained from
the inception of Greyhound’s wrongful con-
duct in 1947. The remaining damages
could >0 and were recovered only in tin;
antitrust action. Trebling the damages—
an effective support, for the competitive
policy reflected in both statutes could he
and was accomplished only in the antitrust

511 16, 90 S.Ct. 708, 24 |..Kd.2d 700 (1970);
McLain Trucking Co. v. United Stales, 321
uU.S. 67. 83 87, ClI S.Ct. 370, CS 11d 514
(1914).

13. Quoting Silver v. New York Stock Isell,
373 U.S. 34 1.357.83 S Cl. 1246, 10 1,,Kd.2d 386
(1903).

14 Quoting United Stairs v. I'hiladelphia Nat'l
Hank. 374 U.S. 321, 350 51. 83 S.Ct. 1715, 10
. 131.2d 915 (1903). See Intel national let. S
Tel. Corp. v. General Tel. k dec. Corp., 515
1.2d 913, 918 19 (9th Cir. 1975).
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Jiyjr. Since the transactions involved

icd the policies of both statutes and

policies were advanced and not iin-

Ly the application of both statutes, it
, tW.nble 1° assume Congress would
u-.c intended both to apply,

grvvhound leans heavily upon Hughes
Q). v. Trans World Airlines, Inc., 409
Vi'. 263.93 S.Ct. G47,34 L.Ed.2d 577 (1973).
er.r. this decision Greyhound draws the
Mrural princijdc that when antitrust im-
—fr.itv is conferred by a statute upon par-
ei-paats in an acquisition approved by a
r«;-latory agency, the immunity extends to
icr.duct made possible by the acquisition
vhc’her or not the conduct itself was ap-
proved. at least where the agency con-
ilcrcd the possibility such conduct might
:<cir and retained continuing jurisdiction
to regulate it in the public interest.

but antitrust exemption is implied “only
17the minimum extent necessary" to make
><regulatory scheme work (emphasis add-
tiV Quoting this principle, and citing
V.iyhcs Tool and |I’'nn American World Air-
».ivs. Ire, v. Uniled Stales, 371 U.S. 296, S3
r.Ct. 47c, 9 L.Ed.2d 325 (19G3), the Supreme
C'uri recently wrote, "[\V]e have implied
—fr.urity in particular and discrete instanc-
n to assure that the federal agency en-
trusted with regulation in the public inter-
<= could carry out that responsibility free
frir, the disruption of conflicting judg-
ments that might be voiced by courts cxer-
cur.g jurisdiction wunder the antitrust
+ms." United States v. National Associa-
‘oor. of Securities Dealers, In"., 422 U.S. G94,
-1 -35. 95 S.Ct. 2427, 2150, 45 E.Ed.2d 436
*.975) (emphasis added).

Greyhound’s generalization may accom-
modate the facts of both Hughes Tool and

present case, but it omits the distin-
r-tshing particulars that made antitrust
W evanity appropriate in Hughes Tool and
Du.i! make it inappropriate here. The
trjx oi the distinction between the two
kA% is that, as the Supreme Court viewed

See In rc IIEA Express, Inc.. M2. F.Supp.
liui (17D,1*a.197({); Aii Freight lhviUge

cn ) Ityd Air, Inc., <i03 F.Supp. -MB (S.0.N.Y.
:0.0).

the record in Hughes Tool, the regulatory
agency involved had considered the type of
conduct which underlay the antitrust com-
plaint and had approved it as in the public
interest;15 a successful antitrust suit there-
fore necessarily would have been repugnant
to operation of the regulatory scheme. The
opposite is true in this case; the Interstate
Commerce Commission did not contemplate
Greyhound's challenged conduct as likely to
occur and thus did not approve such con-
duct when it approved the acquisitions.15
The Commission also subsequently disap-
proved that conduct.

In Hughes Tool the Civil Aeronautics
Board issued orders approving acquisition
of control of TWA by Hughes Tool Co. The
applicable statute relieved persons affected
by such an order from operation of the
antitrust laws so far as necessary "to do
anything authorized, approved or required
by such order." Section 114, Federal Avia-
tion Act, 49 U.S.C. § 1384. The agency-au-
thorized control later ended, and an anti-
trust suit was brought by TWA against
Hughes Tool Co. based upon transactions
between the two during the period of
Hughes Tool Co.'s control. The antitrust
complaint alleged, in effect, that the con-
trolling company had exercised its control
to dictate the completion of ‘he transactions
in a way that injured the controlled compa-
ny.

Hughes Tool Co.'s control of TWA was
acquired in two steps—an initial acquisition
of 45.Gpercent of TWA's stock, and a later
acquisition increasing Hughes Tool Co.'s
holdings to 80 percent.. Both acquisitions
were approved by the Board. In hearings
relating to the second acquisition the Board
examined the manner in which Hughes Too!
Co. had exercised its do facto control over
TWA in the earlier period, particularly with
respect to the acquisition of new flight
equipment, which was the subject matter of
the transactions on which the antitrust suit
was based. The Board conceded allegations

1G.  See Scro/iains v. Air Carf,o, Inc., 531 F.2d
1124, 1131 (5lli Cir. 197fi).
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of abuse of the kind alleged in tin: antitrust,
complaint. Nonetheless, the Board conclud-
ed that continuation and enhancement of
Hughes Tool Co.’s control was in the public
interest. Moreover, the Board’s order re-
quired that all substantial sates transactions
between the two companies be submitted to
the Board for approval, and, pursuant to
this requirement, the transactions upon
which the antitrust complaint rested were
submitted to the Board and approved as in
the public interest.

The Supreme Court noted that the sub-
ject matter of the Board’s approval had
been the acquisition and exercise by
Hughes Tool Co. of control over the same
kind of transactions as those at issue.
Hughes Too], supra, -109 U.S. at 386, 93
S.Ct. 617. By its approval the Board, had
determined ihat such control was in the
public interest and consistent with the reg-
ulatory statute's prohibitions against mo-
nopoly and restraining competition. Sec-
tions 102(c) and 408(b), Federal Aviation

17. Acquisition of control of one company by
another necessarily contemplates exercise by
the parent of control over the internal business
operations of the subsidiary. When the agency
has approved acquisition of control, exclusive
agency jurisdiction over its exercise is more
readily implied. See Hughes 1oot Co. v. Trans
Worlil Airlines, Inc., -109 U.S. 363, 385 SO, 93
S.Ct. 047, 31 1.1312d 977 (1973). citing I'w
American World Airways, hie. v. United Stales,
371 U.S. 290, P3 S.Ct. 470. 9 I,.Kd.2d 325
(19G3), as such a case.

18. See also Pan American Woild Airways, Inc.
v. United States, 371 U.S. 29';. 309, 83 S.Ct.
<570, 9 I..F.d.2d 325 (19G3).

19. The Court summarized its holding, in almost

identir.d language at two points in the opinion:

At pages 3S7-8S, 93 S.Ct. at page GGl the
Court said:

We repeat, however, what we said In the
Pan American case that the Federal Aviation
Act does not completely displace the anti-
trust laws. But where, as here, the
CAIt authorizes control of an air carrier to he
acquired by another person or corporation,
and where it specifically authorizes as in the
public interest specific transactions between
the parent and the subsidiary, the way in
which that control is exercised in those pre-
cise situations is under the surveillance o( the
CAIt, not in the hands of those who can
invoke the sanctions of the antitrust laws.
As noted, the patent company which controls
an ait carrier is subject to pervasive control

Act, -19 U.S.C. 88 i;t02(e) and 1372(i,,.«
The Court further nolrtl that the Hoard had
also approved the very transaction.* under-
lying the antitrust sui' as meeting the sync
standard. 409 U.S. at 379, 337, 93 S.Ct. (tit

An antitrust suit challenging these tra-.-u
actions, the Court sait, would seek "to r.-
gnto what the Board, after full invest; -,,
lion, had found consistent with § dOStanti-
monopoly provision, consistent with § 102T
competition standard, and consistent with
tne public interest." ) I. at 388, 93 S.Ct. at
6Gl. TV.'A’s antitrust suit sought "to ter-
minate a relationship the continuation of
which the Board had found essentia! to huh
TWA and the public interest and to penal-
ize the type of conduct which the Board
expressly contemplated and preferred
would continue unless am! until a different
order from the Board was forthcoming."
//'¢ The Court concluded that the frame:.;,
lions were exempt fix m suit under the
Sherman .Act.¥

by the CIAH. 3lie emit'of which ike CAil :»
authorized to grant or to deny under S [H
involves an appr.iic.il i f the impact of that
control in li.-nir; of IUCIIOpoly and c- u.;--:i-
tion; and the ongoing supervision ciitru'tn!
to the CAb by § *U5 is broad enough to put
all transactions hmveei parent and v.d-Mdi-
ary—as originally conceived oi suhn-picutfy
exercised—under CAb ..upervision.
Aral again at page 33'l, 93 S.Ct. at p<xe
GGL GG

We by no means hold that the Federal
Aviation Act completely displaces the anti-
trust laws. Pan American, 371 U.S., at 3\5,
t'xl S.Cl. at 482) but where, as herv. the
CAB authorizes contiol ef an air earner to be
acquired bv another poison or corporation,
and where the CAb specifically authorizes
in the public interest s.u-cific transaction*
between the parent and tin* subsidiary'. th’
way in which that control is exercised m
thosg precise situations i. under the Mir.'fJ-
lam.e of the (‘All, not in the hands <4 them
who can invoke the sanctions of the antitrust
laws. The control which the CAIt is autho-
rized to grant or to deny under § 4DH Invi-l.es
an appraisal of the impac of that control a*
terms of monopoly and tumjietiti 'ii; and the
ongoing, supervision entiii -ted to (he CAb =
§ -115 is broad enough to put all transactions
between parent and subsidiary -as origm.uo
conceived or subsequently exercised—utv.cr

CAB supervision.
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In sum, in Hughes Toul, the propriety
under the regulatory statute of the activity
challenged in the antitrust, suit (control by
Hughes Tool Co. of the manner in which its
TWA subsidiary acquired new aircraft) was
the central issue presented to the agency
i,r consideration in the exercise of its regu-
latory authority, and the agency had re-
solved the issue hy approving such control
as in the public interest. Exemption from
the antitrust laws was implied because a
successful application of the antitrust laws
to the conduct would have negated the reg-
ulatory agency’s determination and faced
the regulated carrier with inconsistent gov-
ernmental commands. In the present case,
as has been seen, the premise of inconsist-
ent regulatory and antitrust demands is
absent. Also unlike Hughes Tool, the in-
stant suit is not brought by a subsidiary
against its parent and does not challenge
the effect on the acquired company of the
daily intercompany control that was inte-
gral to the acquisition. See. ;i/.;0o Pan Amer-
ican World Airways v. United States, 371
U.S. 290, 83 S.Ct. 470, 9 L.E(1.2d 325 (1933).
Rather, the instant suit is brought hy a
third party to the approved acquisitions,
challenging conduct with regard to the
third parly that not only was not integral
to the Commission’s acquisition approvals
but was violative of specific representations
iiiiule by Greyhound at tin. acquisition hear-
ings. In these circumstances, Greyhound’s
conduct is not immune from antitrust stric-
tures.

20. See Gnrclon v. New York Stock Excli., Inc.,
422 U.S. 059, G88, 95 S.Ct. 2.59A, 45 I..Ed.2d 403
(1975).

21. For example, Greyhound requested an in-
struction tint since llte Commission had ap-
proved the acquisitions, "the manner in which
defendants have used or exercised the contiol
of these carriers" was within the exclusive jur-
isdiction of the Commission, and therefore the
jury "must exclude from [its) consic! -ration all
conduct by defendants involving exercise of
control over the acquired bus companies.”
Gieyhotiud also requested instructions refer-
mni' to the specific conduct the Commission
had condemned, and telling the jury that regu-
lation of such conduct was within Hie exclusive
jurisdiction of the Commission and could not
he the Lasts of any findings hy the jury.

Jury Instructions am/ Admission-
of Evidence

Many of Greyhound's assertions of error
in evidentiary rulings and instructions rest
upon Greyhound's theory of antitrust im-
munity and fall with it.

Greyhound complains of the district
court’s "failure to instruct on Section
5(11)." It is not clear precisely what Grey-

hound has in mind. The extent to which
Greyhound’s conduct was exempt from the
antitrust laws hy the Interstate Commerce
Act was a legal question, not an issue of
fact for the jury.24 The instructions pro-
posed hy Greyhound were properly rejected
for this reason and because they reflected
Greyhound's uncompromising position that
the acquisitions approved hy the* Commis-
sion and all conduct involving exorcise of
control over the acquired carriers wore ex-
empt from the antitrust laws and were not
to he considered hy the jury for any pur-
pose whatever.2

13] The court was icq iired to provide
the jury with standards to apply in deter-
mining whether Greyhound was liable un-
der the anlitru | laws, and it did so. The
court defined the elements of monopoliza-
tion, attempt to monopolize, and unreason-
able restraint of trade in the usual way, and
Greyhound does not object to these instruc-

tions in themselves. The court also told the

jury that the fa. | that Greyhound was reg-

ie addition. Greyhound requested an instruc-
tion essentially in the words of the statute,
telling the jury rii.it the antitrust laws did not
apply to tb> approved acquisitions "or to any-
thing done by defendants which was necess ity
to hold, no' 'tain or operate the ptoperties or
operating rig.its obtained in these approved
transactions.” Since the scope of the immuni-
ty conferred by Hie statute was a legal questi- »
lur tho court t< decide, this Instruction v
properly refused. See note 20, supra, and i
luted text. 'l he court's decision as to tho scc.p m
of Hi., statutory immunity shaped and condi-
tioned the court's Instructions spelling out
what facts the jury must find before Grey-
hound could be held liable,

- —h
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ulatctl affected wliat activities of Grcy-
liound were subject to the antitrust laws;
that in a regulated industry the existence
of monopoly power was not evidence of
monopolization, but "use of monopoly pow-
er even if lawfully acquired, to foreclose or
restrain competition, to gain a competitive
advantage or to eliminate a competitor”
was such evidence/2 Under those instruc-
tions the jury could not base a finding of
monopolization on the approved acquisitions
themselves; improper use of the acquired
power was required. This was at least as
favorable to Greyhound as the law warrant-
ed.

Greyhound objects to the admission of
evidence regarding the administrative and
related court proceedings, and to jury in-
structions that this evidence could be con-
sidered "in determining the issue of Grey-
hound’s motive, intent and purpose and rea-
sonableness of its behavior." Greyhound
objects on several grounds, but primarily on
the basis of Greyhound's immunity argu-
ment, which we have rejected. Grey-
hound’s other objections are also without
merit/5 The evidence was properly used
for the purpose stated by the court.

The lengthy instructions contained two
brief passages apparently inspired by Walk-
er Process Fapiipmcent, Inc. v. Food Machin-
ery Ciwmic.il Corp., 882 U.S. 172, 177, 8G
«SCt. 847, la LKd.ftl 247 (15105), and C-tli-
fornin Motor Transport Co. v. Trucking Un-

22. The quoted portion of tin: insliaction is set-
tled law. See Otter Tail Power Co. v. lIniinl
States. -110 U.S. 3GG, 377, 93 S.Ct. 1022, it)
t.K<l.2d 359 (1973); United '"totes v. Griffith,
334 U.S. 100, 107. 08 S.Ct. 941, 92 1..1d. 1230
(1948), Indeed, section 2 it violated if exclu-
sionary tactics are used to maintain a lawfully
acquired monopoly. Industrial lhiildinp, Matt
rials, lor. e. Intcrchcillic.il ('nip., 437 JV.'d 1333,
1344 45 (91h Clr. 1970), interpretinn United
States v. United Shoe Machinery Corp., 111
F.Sltpp. 293, 3-13 (I (.Mass,1993), all*ll per cu-
rlam. 347 U.S. 521, 74 S.Ct. G99, 98 l.did. 910
(1954). See also TV Sip,Pill Co. v. American
Tel. & wTel. Co., 402 N\2d 1250, 1201 (8th Cir.
1972).

23. One of these additional grounds of objection
warrants brief comment. Greyhound argues
that the instructions pci milting use of evidence
of the administrative proceedings in determin-
ing Greyhound's intent and the reasonableness

limited. 404 U.S. 508, 9” S.Ct. Cl)9, 30
L.Kd.LM 0-12 (1972). Greyhound argues th.rt
these passages permitted imposition of lia-
bility if the jury found no more than that
Greyhound had perpetrated a fraud on the
Commission or had acted in bad faith ir. the
administrative and related judicial
processes, rendering those processes ineffec-
tive. Even considered alone, however, bath
passages also required the jury to find, as a
condition of liability, that the fraud or
abuse of process resulted in an administra-
tive order that conferred a monopoly or an
unreasonable competitive advantage upon
Greyhound. At most, therefore, the only
guestion raised by these passages is wheth-
er the doctrine of Walker Process applies
outside the patent field.

When the passages are read in light of
the parties' contentions, the evidence in the
ease, and the instructions ar, a whole, how-
ever, we do not believe timy present even
this issue. Mt. Hood did not contend that
the acquisitions themselves or the power
Greyhound gained through them, standing
alone, constituted a violation of the anti-
trust laws, Mt. Hood relied instead upon
Greyhound’s exclusionary practices made
possible by the acquisitions. The instruc-
tions were generally to the same effect.
The jury was not instructed on any theory
that Greyhound's purchase of other carriers
might constitute the unlawful acquisition of
monopoly pow-r. On 'he contrary, as we
have seen, the jury was told that in such a

of its iniitliiil "infringe" Guyhotmd's constitu-
tional privilege to seek relief before administra-
tive agencies, citinp, lastern It It Presidents
Confaenee v, Soar Motor FicipM, Sue., 303
U.V 127, til S.CT. 523, 5 1.191.2(1 404 (1901)
Hut "[i|t is well settled that First Amendment
rights nre not immunized from icgulnlinn when
they are used as an integral p.ut of conduct
whieli violates a valid statute.” California Mo-
lor Transport Co. v. 1'rneUini; Unlimited. 4f,I
U.S. 503, M i, 92 S.Ct. 009, 013. 30 I..ITI 2d 012.
(1972). 3lie antitrust laws have been applied
in many factual contexts that included utiliza-
tion el administrative processes hy tie- anti-
trust violator. See. e. j;, titter Tail Power (*>
v. United States, 410 U.S. 300, 93 S.Ct. 1022,35
LKd./d 359(1973); Aloha Airlines, Inc. v. Ha-
waiian Airlines, Inc., 489 1'2d 203 (9th Cir.
1973).
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regulated industry the mere possession of
monopoly power (lid not violate the Sher-
man Act, and that abuse of monopoly pow-
er to eliminate competition was required.
The only fraud or abuse of process present-
ed bv the evidence was that Greyhound
represented to the Commission that it was
not using and would not use any of the
acquired routes to engage in the predatory
practices we have outlined earlier, and that
Greyhound nonetheless did so. Since these
same predatory practices underlay Mt.
Hood’s antitrust claim, since the instruc-
tions also conditioned liability upon a find-
ing of monopolization or unreasonable re-
straint of competition defined in the usual
way, and since the judge properly ruled
without submitting the issue to the jury
that Greyhound’s challenged conduct was
not immunized from antitrust attack, the
passages amounted to no more than a reit-
eration in another form of the general in-
struction that wunreasonable restraint of
competition or use by Greyhound of monop-
oly power to foreclose or restrain competi-
tion would violate the antitrust laws’1

Greyhound attacks the use made at trial
of two antitrust consent decrees entered
into by Greyhound and the United States.
The decrees, which were admitted in evi-
dence, prohibited Greyhound from refusing
to establish lhrougli-routes with competi-
tors and from continuing other practices
the same as or similar to those charged in
this suit. 'The jury was told it could ecu*
s’ t the decrees and Greyhound's conduct
wi. respect to obeying or disobeying them
in determining the issues of Greyhound's
intent and purpose and the reasonableness
of Greyhound's behavior.

[4-G] A trial judge must be accorded
"wide latitude" in determining the rele-
vance of evidence in antitrust cases. Gray
v. Shell Oil Co., 4fill F.Xtl 742, 7M (Dili Gir.
19/2). The admissibility of a consent de-

24. 1lmx even if appellant was entitled to an
instruction tint "fraud" must lie proven by
"clcu and convincing" evidence, as Greyhound
urt'es, failure to give it was harmless mat-1
letl.K.C’iv.P. fd.

2» Greyhound contends the jury was instructed
as to several contentions for which there was

croe is a matter committed to the court’s
discretion. Sec Control Corp. v. HIM
Corp., 421 F.2d 324, 320 (Sth Cir. 197(1). See
also Vitngrnph, Inc. v. l'crclnmn, 95 F.2d
142, 14G (3(1 Cir. 1938). There was no abuse
of discretion hero. The court warned the
jury of the limitations implicit in decrees
entered into by consent, and confined their
use to a proper purpose.

Greyhound’s claim that the jury should
not have been asked to determine whether
Greyhound had a dominant share of the
market because Greyhound's market share
resulted from ICC-approvcd transactions is
but another reflection of Greyhound’s re-
jected theory of immunity.

Other objections to the instructions re-
garding the relevant market are without
merit. While it is true that the court did
not refer to the "interchungcnbility of serv-
ices" in those terms, the court accomplished
the same purpose by use of illustrations and
by instructing the jury that a "relevant”
market must be one for s “distinct service”
with “peculiar characteristics," serving "dis-
tinctive purposes,” with "dissimilar" price
characteristics, and relatively "insensitive
to price variations," so that an increase in
bn fares would not result in large numbers
of customers switching to other forms of
intercity transportalien. If llieso indices of
distinctness were not found, the jury was
told, intercity bus transportation would not
constitute a relevant market for antitrust
purposes’’

HI.

Statute of Limitations

The jury awarded MI. Hood damages for
injuries sustained from 1953 to 1973. wWThe
applicable statute of limitations, 15 U.R.C.
5 15b, bars all claims on which suit is not
commenced within four years after they
accrue- in this case, all claims that accrued

no evidentiary support. We have examined the
record with inspect to each of these issues and
conclude that either there was Miflielenl evi-
dence to justify an instturtion or the instruc-
tion was harmless under led.it.Civ.I". Gl.
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before July 5, 1961, since Mt. Hood's suit
was filed on July 5, 10GS. However, Mt.
Hood asserts that the running of the limita-
tions period was suspended from 195" to
1960 by Greyhound’s fraudulent conceal-
ment of its wrongdoing, and from 1961 to
the date of suit by the intervention and
participation of the United States in the
section 5(9) proceedings brought by Mt.
Hood before the Commission.2%

[71 In accordance with, the wuniversal
rule, our circuit holds that fraudulent
concealment of the existence of an antitrust
cause of action tolls the four-year statute of
limitations provided by section 15b.27 The
jury found Greyhound had fraudulently
concealed its antitrust violations from 1953
to December 14, 1960, and that Mt. Hood
neither knew nor should have known of
these violations prior to December 11, 1960.

Greyhound does not deny the stiff icy
of the evidence to show it attem]j to
conceal its conduct. It argues, however,
that Mt. Hood had notice of Greyhound’s
activities long before December 14, 1960.

The record shows that MI. Hood com-
plained about quoting and routing practices
of Greyhound agents on various occasions
during the 1953-1960 period. The record
also shows, however, that Greyhound con-
tinuously represented to Mt. Hood and to
the Commission that these were isolated
incidents mt countenanced hy Greyhound's
management.”

26. See note 4, supra, and related text. Tin;
period of fraudulent concealment and the
government intervention tolling period can be
"tacked" or "bridged" to suspend the statute
for the entire period since the time between the
two did not exceed four years, albeit short by
only a day. See, e. City of Ih'troit v. Grin-
ned Corp., 495 F.2d 448, 400 61 (2d Cir. 1974);
Union Carbide & Carbon Corp. v, Nisley, SOU
I:.2d 561, 567-72 (10th Cir. 19G2); Maricopa
County v. American Pipe & Conslr. Co., 303
F.Supp. 77. 84 -SG (P.Ari/..19G9), ail'd, 431 F.2d
1145 (9th Cir. 1970).

27. Westinghouse I’lec. Corp. v. Pacific Gas &
like. Co., 32G F.2d 575 (9th Cir. 1964), accord,
Charlotte Tclecar.ters, Inc. v. Jefferson-Pilot
Corp.. 516 F.2tl 570 (4th Cir. 197G); Dayc.o
Corp. v. Goodyear Tire fmllubhcr Co., 523 F.2d
359 (Gtli Cr. 1975); City of Detroit v. Grinned

r
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The record shows thryt MI. Hood suspect-
ed Greyhound of unlawful conduct prior to
December 11, 196(1, but "[sjuspicion will not
substitute for knowledge of facts from
which fraud could reasonably be inferred.
Friedman v. .Meyers, 482 F.2d 435, 439 (2d
Cir. 1973).

There was evidence that Mt. Hood’s pres-
ident expressed concern over Greyhound's
expansion by acquiring other carriers, and
that he also stated his belief that the con-
sent decrees were being violated. Aware-
ness of Greyhound’s growing dominance of
tlie market was not equivalent to notice of
monopolization, however, for the .acquisi-
tions were approved by the Commission and
presumably immunized from the antitrust
laws. Nor was knowledge of violations of
the consent decrees equivalent to such no-
tice, for, as Greyhound itself is careful to
point out, violations of consent decrees are
not in themselves violations of the antitrust
laws.

Greyhound asserts that Mt. Hood was
charged with the duly to investigate once it
became aware of facts from which antitrust
violations should reasonably have been in-
ferred.81 Hut in the face of Greyhound's
assurances and denials of responsibility, we
cannot say as it matter of law that Mt
Hood's awareness of the growth of Grey-
hound’s power through acquisitions and of
the corn mission of predatory acts hy some
of Greyhound's agents amounted to notice

Cvp., 495 F.2tl 448 (2d Cir. 1974); Cniinrner
Co. v. Du Pont, 255 F.2d 425 (fith Cir. 1958).

28. Greyhound argues that such representa-
tions, denials, and other attempts at conceal-
ment are immaterial, citing such cases as Fos-
ter Uh"car Co. v. Special Site Sign Co., 65
|.2d 742, 752 (9th Cir. 1936); Peak v. Marion
Steam Shovel Co., 84 F.2d 670, 073 (9th Cir.
1936). Hut as there cases demonstrate, at-
tempts at concealment lost: their relevance only
when they occur alter plaintiff already knew or
should have known of the unlawful conduct.
In the present case the jury weighed the evi-
dence and concluded that, in part because of
Greyhound's attempts at concealment, Mt.
Hood neither knew or should have known of
Greyhound's antitrust violation.

29. See note 26, supra, and cases cited therein.
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,f potential antitrust claims against Grey-
hound.

\\Vc conclude, therefore, that the trial
court properly refused to set aside the
jury's determination that. Greyhound fraud-
ulently concealed its antitrust violation, and
that Mt. llood had neither actual nor con-
structive knowledge of the violation until
December I-1, 1960.

(8] Four years later, on December 11,
19G1l one day before Mt. Hood’s antitrust
claim would have been barred, the United
States intervened in the section 5(9} pro-
ceedings Mt. Hood had instituted before the
Commission in October, 1961. The trial
court held that, under the provisions of 15
U.S.C. § 16(i), the intervention and the sub-
sequent participation by the United States
in the Commission proceedings tolled the
running of the statute of limitations until
those proceedings terminated in 1971, well
after the filing of the present suit.

Section IG(i) provides that running of the
limitations period on a private cause of
action is suspended during the pendency of
"any civil or criminal proceeding
instituted by the United Stales to prevent,
restrain, or punish violations of any of the
antitrust laws.”3 Greyhound argues that
section Hi(i) is inapplicable because the ad-
ministrative proceedings were not "institut-
ed by the United States" and because they
were not proceedings "to prevent restrain,
or punish violations of any of the antitrust
laws."

30. i*Il.S.C. § 10(i) reads in part:

Whenever any civil or criminal prneedling is
instituted by the United States to prevent,
restrain, or punish violations of any of the
antitrust laws the running of the
statute of limitations in respect of every pri-
vate or State right of action arising under
said laws and based in whole or in part on
any matter complained of in said proceeding
shall be .suspended during the pendency
thereof and for one year thereafter: Provid-
ed, however. That whenever the running of
the statute of limitations in respect of a cause
of action arising under section 15 or 15c of
this title is suspended hereunder, any action
to enforce such cause of action shall be for-
ever barred unless commenced cither within
the period of suspension or within four years
after the cause of action accrued.

The literal wording of .section Ifi(i) is not
controlling. Where one possible interpreta-
tion of the language would effect the con-
gressional purpose and another defeat it,
the former is to be adopted. Minnesota
Mining & Manufacturing Co. v. Maw Jersey
Wood Finishing Co., 3S1 U.S. 311, G21, 85
S.Ct. 1179, 11 L.Kd.fM 405 (19G5). The
clearly expressed purpose of section 10(i) is
to further effective enforcement of the an-
titrust laws by permitting private litigants
to have the benefits that may flow from
governmental antitrust enforcement ef-
forts. 1d. at 320, S5 S.C*. 1473. This pur-
pose would he served by interpreting sec-
tion 16(i) to encompass the government’s
intervention and participation in the section
5(9) proceedings before the Commission—a
reading the language readily permits.

The proceedings were of a kind likely to
produce benefits to Mt. Hood as a plaintiff
in a subsequent antitrust suit.5l The inates,
as we have seen, were largely the same.
Governmental investigative and legal re-
sources wore made available to fully devel-
op the facts and Use law favorable to the
common position of the government and
MI. Hood on these issues. The successful
resolution of those isrn.es was critical to the
defeat of Greyhound’s claim of antitrust
immunity.

It would make form controlling to hold
section IG(i) inapplicable merely because
Mt. Hood rather than the United States
instituted the proceedings. The United

31. The question is not whether the government
proceedings actually conferred benefits upon
the private antitrust plaintiff, but whether the
character of the proceedings was such that
they were likely to do so. Thus in analyzing
the issue the Supreme Court spoke of govern-
ment action which "may aid the private liti-
gant,” Minnesota Mininj; X ManiifaCttirin/; Co.
v. Few ,lcr.,y Wood I'inixhinj; Co., 381 U.S.
311, 319. 85 S.Ct. 1-173, 14 U-d.2d 405 (1955).
If actual benefit were the test, it might be
impossible to determine whether the govern-
ment proceedings would toll the running, of
limitations until those proceeding,s were finally
concluded. Private plaintiffs would'he com-
pelled to lile their antitrust suits although
government proceedings involving the same
subject matter were still in progress.
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States intervened little inure than QO days
after the filing of Mt. Hood’s petition and
participated actively in all subsequent
stages of proceedings that required nearly a
decade to complete. Nothing would lie
gained, and a good deal of judicial and
administrative time and efficiency would be
lost, if the United States were compelled to
institute a separate independent proceeding
in district court under 15 U.S.C. § 20 to
assure private treble damage litigants the
benefits Congress intended they should
have from the government's action. As the
trial court concluded, "the Congressional in-
tent behind [IG(i)] is better served by treat-
ing intervention by Antitrust Division law-
yers as the functional equivalent of a direct
action bv them."

In addition to relying on the language of
the statute, Greyhound argues that section
IG(i) applies only when the United States
initiates rather than intervenes in a pro-
ceeding because of tlie Supreme Court’s
statement in Minnesota Mining that the
purpose of section IG(i) is to permit private
parties the benefit of "prior government
actions." 2S1 U.S. at 320, 85 S.Ct. 1473
(emphasis by Greyhound). Obviously, tlie
Court was referring only to actions occur-
ring before the antitrust suit was com-
menced. Greyhound’s argument epitomizes
the kind of "grudging interpretation” which
"would collide head-on with Congress’ basic
policy objectives.” Id.

When the substance of the government’s
intervention and participation before the
Commission is examined, it falls fairly with-
in the class of proceedings "to prevent, re-
strain, or punish violations of any of the
antitrust laws” to which section I1G(i) ap-
plies. It is not controlling that the govern-
ment's action was taken in an administra-
tive rather than judicial setting, Minnesota
Mining, supra, 381 U.S. at 320, 85 S.Ct.
1473, nor that the proceedings were not
brought under the antitrust laws, Lurin
Steel & Trading Corp. v. Ogden Corp., 4H4
F.2d 1010, 1020-21 (3d Cir. 1973); Under v.
Balfour, 440 I'\2d 4QQ 473 (7th Cir. 1971).
The government action suspends the run-
ning of the limitation period under section
IG(i) if it "is directed at alleged conduct

which appears to involve, an existing or
incipient violation of the antitrust laws,"
Aatier v. Ltdfour, supra, 440 I'.2d at 172, for
it is government participation in such a
proceeding that is likely to produce the
benefits that Congress intended plaintiffs
in later private treble damage actions to
have.

The government’s petition to intervene
demonstrates that its interest lay in the
possibility of antitrust violations should Mt.
Hood’s allegations prove correct. To ex-
plain its interest in the proceedings and its
desire to participate as a parly, the govern-
ment stated:

The allegations of the petition of Mt

Hood Stages, Inc. make a serious charge:

that Greyhound has been permitted

through the series of acquisitions the

Commission approved in these proceed-

ings to extend its system in all directions

around Mt. Hood; that Greyhound has
now begun to route around Mt. Hood
over all Greyhound routes traffic which it
used to interchange with MI. Hood or
handle in through buses over shorter and
guicker routes ar.d to engage in numer-
ous other acts and practices which as they
are described in Mt. Heed’s petition (pp.

S-9) have in else aggregate the appear-

ance of a studied effort to force Mt. Hood

out of business.

The petition noted MI. Hood’s increasing
vulnerability to and dependence on Grey-
hound. It referred to Greyhound's "preda-
tory conduct” and to the possibility of Mt.
Hood's "extinction at the hands of an infi-
nitely more powerful rival." The petition
concluded:
Behind the immediate issues before the
Commission are further issues of applica-
bility of the antitrust laws. The Commis-
sion's approvals of the acquisitions re-
lieved Greyhound and its officials from
accountability under these laws only to
the extent necessary to put the acquisi-
tions into effect. While actions taken to
give effect to the acquisitions are com-
pletely illumine, exercise of economic
power the acquisitions conferred so as to
isolate and destroy n competitor is not.
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As Greyhound itself admitted before the
district, court in its motion to dismiss the
complaint, a purpose of the Justice Depart-
ment’s intervention was “to assure the ade-
quate consideration of antitrust issues."

Antitrust issues were an appropriate part
of the proceedings. The Commission was
required to consider the anticompetitive ef-
fccti of the section 5(2) transactions in
framing, and modifying, its order.® Early
in the proceedings Greyhound was remind-
ed “that the antitrust laws and the national
transportation policy offer cer-
tain broad guidelines to be kept in mind in
determining this proceeding.” Aft. Hood
Singes, Inc., supra, 105 M.C.C. at 451. ‘l'ie
Commission rested its decision upon the
conclusion that Greyhound’s conduct “con-
stitutes destructive competition in contra-
vention of the national transportation poli-
cy." Id. at -1G3.38 In sustaining the Com-
mission’s order the district court wrote:

It is inconceivable to us that Congress
intended that destructive practices made
passible by acquisition approvals may not
ho corrected by supplemental order under
Section 5(9), especially in light of the
ICG's duly to take lit *antitrust policy of
the United States into account in its deci-
sion making.

Greyhound Liner,, Inc. v. United Sluter, sn-
pr.i, 308 F.Supp. at 1038.

32. Port of Porthint v. United States, 408 U.S.
fell. M1, 92 S.Ct. 2513. 33 L.Fd.Zd 72:3 (1972).
Sciitltcni fines Pierper Cases, 3% U.S. 491,
MI 10, 90 S.Ct. 70s, 24 I.Mcl.Zcl 700 (1970);
Met.v,m ‘Intel:in/; Co. e. United States, 321
US. G7. 83 87, 04 S.Ct. 370, 88 1.131. MI
(I'm),

at. ‘the Commission rejected Greyhound's aigu-
nii'iit that Greyhound's practices were not in
themselves unlawful on the basis of Hie anti
trust principle tlisl "actions which are not in
themselves unlawful may he unlawful when
they are part of a plan to monopolize or re-
strain commerce." PP. llood Stapes, hie., 104
M.C.C. 449, 458 (19fi8). The Commission cited
the Sherman Ad case of Plained v. (Inited
fared S, nice of Amertc,t, hit., 2G0 I'.Supp.
M'l (N 1J.Cal.l19GG),

sJ We need not reach Mt. Hood's contention
'hat thy statute was tolled to December 14,

701
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HccuUse Congress’ purpose in enacting
section IG(i) will be served by this interpre-
tation, and because the language of the
section does not bar it, we conclude that the
government’s intervention in the section
5(9) proceedings on December 14, 1964,
tolled the running of the limitations period
from that date.3l Accordingly, Mt. Hood's
antitrust complaint was timely filed.

V.

Damages and Attorneys' Fees

191 Greyhound contends that MI. Hood
failed to offer adequate proof either that
MI. Hood was injured by Greyhound's con-
duct or of the amount of the damage.
With respect to the fact of damage, Grey-
hound’s claim is frivolous. The jury may
infer the fact of damage if "plaintiff proves
a loss, and a violation by defendant of the
antitrust laws of sin-h a nature as to be
likely to cause that type of loss." Continen-
tal Ore Co. v. Union Cnrhitlo S Carlton
Corp., 3"ft U.S. 090, 097, S2 S.Ct. 1504, 1409,
S LKdSid 777 (19G2). Mt Hood offered
evidence that its bridge traffic declined
sharply during the relevant period.38 (Itivv-
hound’s conduct found to violate the anti-
trust laws was directed at creating precise-
ly this kind of los..31 Ti.ore was no indica-
tion of an alternative source of loss suffi-
cient. to negate an inference that Grey-
hound's violation was a material cause. Ze-
nith Radio Corp. v. lin/ehine Research,

1900, I>y virtue* of Mt. Hood's commencement
of the section 5(9) proceedings.

33.  Ml. lloud offered evidence, for example, that
MI, Hood’s bridge traffic consisted of 25,258
passenger trips, or approximately 44 percent of
the total relevant bridge traffic, in 1953 and
bad fallen to 930 passenger trips, or approxi-
mately three percent of the total, by 19G9.

30. A¥ described previously, Mt. Itood alleged
and offered substantial evidence to prove that
Greyhound had cancelled the north-south
iluough-Imx connection arrangement on which
MI. Mood depended lor a substantial portion of
its traffic, scheduled its services so as to pre-
clude reasonable connections with Mt. llood,
directed independent and joint ticket agents to
long-haul trallie around MI. Hood, and inter-
fered with distribution of Mt. Ilood scle-dules.
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Inc., 395 U.S. 100, 111 n. 9, 89 S.Ct. 15G2, 23
L.Kd.2d 129 (19G9).

Mt. Hood's proof of the amount of dam-
age was less certain, and necessarily so.
What Mt. Hood's business volume and prof-
its would have been except for Greyhound’s
antitrust violation is inescapably uncertain.
See Flintkoio Co. v. Lysfjord, 216 F.2d 008,
391 (9th Cir. 1957). In such a case, the
amount of damages may be shown "as a
matter of just and reasonable inference,
although the result be only approximate."
Story Parchment Co. v. Paterson Parch-
ment Paper Co., 282 U.S. 555, 503, 51 S.Ct.
21S, 249, 75 L.Ivl. 544 (1931).

The premise of Mt. Hood’s calculation of
lost profits was that 95 percent of hus pas-
sengers would have traveled Mt. Hood's
shorter bridge routes if they had had that
choice. Greyhound asserts that MIl. Hood'’s
premise "defies the record as well as com-
mon sense and is untenable,” and therefore
the entire calculation of damage fails.
There was ample evidence from which the
jury could reasonably infer that the short-
est bus route is generally fastest, including
studies comparing Greyhound's and Mt.
Hood's schedules from 1950 to 1970 with
regard to mileage and time,3 Mt Hood
also introduced evidence from which the
jury could reasonably infer that as a gener-
al rule 95 percent of bus passengers would
take the fastest route when given a
choice.3l It is of course tiuc that the evi-
dence did not demonstrate to a certainty
that 95 percent of passengers would have
traveled Mt. Hood’s shorter routes absent
the* restraints imposed by Greyhound's vio-

37. These studies were part of a larger damage
study commissioned by Mt, Hood. The study
was supplemented by the testimony of three
expert witr “.ses over a two-week period. 'l lie
study was based on statistical compulations
Verified by Arthur 1). Little ft- Co., an indepen-
dent management consulting firm. Mr. Jizma
gi.m, Arthur I). Little ft Co.’s representative
who supervised the study, testified that maxi-
mum use was made of all available data sup-
plied by Greyhound, and where such data was
not available every assumption utul method
"and every use of statistics and every use of
ratios was done with standard statis-
tical techniques and there was, in my opinion,
no speculative use of numbers." He concluded

I-* m- -..v-e.-v] V-ep 1-,-s

lation, but in Hie nature of the case proof to
a certainty is not possible and is not re-
quired.

Greyhound challenges virtually every
other facet of Mt. Hood’s proof of damage.
We have examined each of Greyhound's
objections in light of Mt. Hood's response
and the evidence in the record. No useful
purpose would be served by a tedious reca-
pitulation of these materials. We are satis-
fied that the evidence offered by Mt. Hood
permitted the jury to make a reasonable
and just inference of the amount of M’
Hood's damage.33

[10] We also sustain the award of attor-
neys’ fees. Greyhound objects that the
amount of the award divided by the num-
ber of hours devoted to the litigation by
plaintiffs attorneys yields an exorbitant
hourly rate. But as the experienced trial
judge stated, "compensation at an hourly
rate would be inadequate in a case of this
kind," which "is, in many ways, unusual,

its complexity and difficulty set it
apart, from the common run ol antitrust
cases, if such a category in fact exists."
The trial court based Hie award upon
knowledge gained in four years' involve-
ment in all aspects of the case, the evidence
presented by the parties op this issue, and
the factors prescribed in "Twentieth Century
Pox Film Corp. c. Gohlwyn, 328 F.2d 190
(9th Cir. 1961). The award represented an
appropriate exercise of the district court's
discretion.

Affirmed,

(hat the study accurately ullivtcd Mt. Hood's
damages.

Mi. | or example. Ml Hood’s d image study, sec
note 37, su/ini, included a comparison ot pas-
senger utilization ut three available " 'All Grey-
hound' routes from Oregon and Washington
points to Los Angeles,” showing, that more
than 5ili percent ot the bus passengeis chose
the stoutest of tin- tincc available routes.

Mi. This holding also encompasvs the damage
awards for express traffic Mt. Hood lost |- <
tween 190-1 and 1971. and for local tr.'iflu: it lost
between 190$ anil 1970,
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KENNEDY TO SEEK ABOLITION
OF COLLECTIVE RATEMAKING

Senator Ted Kennedy is going to introduce legislation to abolish
collective ratemaking in the trucking industry.

At a jammed press conference on Capitol Hill January 22, Senators
Kennedy (D-Mass. ) and Howard Metzenbaum (D-Ohio), along with a host of
supporters, announced plans to seek an amendment bringing truck and
freight forwarder ratemaking under the Clayton Antitrust Act, and subse-
quently repeal the industry's exemption from the antitrust laws.

ATA responded immediately with a stntmont blasting the hill, saying
that it "demonstrates a complete lack of understanding of the complexities of
the system of freight transportation. L Our full statement is attached.

QUESTIONS ON CARTER Two aspects of this development are exceedingly

POSITION, COIVIMITTEE important. One is the apparent waffling of the

JURISDICTION Carter administration on whether it should
support the Kennedy bill. The other is that

Kennedy's initiative has precipitated a fight in
the Senate over committee jurisdiction.

CONFLICTING The confusion over President Carter's position

STATEMENTS stems from conflicting statements from the
administration and Kennedy. Just hours before
the Kennedy press conference, President Carter
told a delegation of motor carrier executives
that he has not made up his mind on truck deregu-
lation. At the same time, two top Carter advisors,
Ambassador-at-large Robert Strauss and assistant
to the President for Domestic Affairs and Policy
Stuart Eisenstat, told the executives that the
administration had no position on tlie Kennedy bill.
But at his press conference later that day, Kennedy
said Carter has endorsed the bill.

(mo re)



ATA TELEGRAM ATA has telegrammcd President Carter a summary of tlie
conflicting statements, saying that if he does support the
bill, then continued discussion on the administration's
position is moot since effective regulation is not possible
without collective ratemaking. A copy of tlie telegram is

attached.
KENNEDY, CANNON The jurisdiction fight is between Kennedy, who is
FIGI-IT OVER chairman of the Judiciary Committee, and Senator Howard
JURISDICTION Cannon (D-Nev. ), chairman of the Commerce Committee.

Each thmlcs the issue belongs in his own committee, and
Cannon has told Senate Majority Leader Robert Byrd
(D-W. Va. ) that he will object to joint referral and will
appeal sole referral to the Judiciary Committee.

Cannon told Byrd that no matter how the bill is drafted it
will go to the heart of truck regulation and thus clearly
falls into the jurisdiction of the Commerce Committee.
He pointed out that the Reed-Bulwinkle Act of 1948, which
exempts regulated trucking from the antitrust laws,
originated in the Commerce Committee, and that it would
I)c unprecedented for legislation passed by one committee
be referred to a different committee for repeal. Asked
about this, Kennedy said the bill belongs in his committee
because it initially addresses a provision of the Clayton
Antitrust Act rather than the Interstate Commerce Act or
Reed- Bulwinkle.

CANNC)N COMMITTEE The industry's best hope in this is that the matter gets

BEST TOR TRUCKING referred to the Commerce Committee. Cannon may wind
up supporting the hill, but d- least his mind is open.
Kennedy has already decided that trucking should be
deregulated and any hearing conducted by him would he a
stacked deck.

KENNEDY A wide range of interests were represented by supporters

SUPPORTERS of the bill at Kennedy's press conference. Among them
were: Alfred Kahn, the President's counsellor on inflation,
who said the bill is an important plank in the administration's

fight against inflation; Esther Peterson, the President's
consumer affairs advisor; John Shenefield, assistant

attorney general for antitrust; Rep. Parren Mitchell (D-Md. ),
who endorsed the bill on behalf of minority interests; Rep.
Millieent Fenw’'dc (R-N. J.); Ralph Nader, who called for
legal action against the 'entrenched corruption” in trucking
that is protected by the "puppet” ICC; and representatives

of groups such as the National Association of Manufacturers,
the American Conservative Union and the American Farm
Bureau.



Kennedy said this bill is a first step in a larger effort
to restore genuine competition to trucking. He laid
the groundwork for his proposal over the last 16 month
with extensive hearings on collective ratemaking and

entry.



FOR IMMEDIATE RELEASE

AMERICAN TRUCKING ASSOCIATIONS STATEMENT
WASHINGTON, Jan. 22 — The American Trucking Associations, Inc., has
issued the following statement on the proposal made by Sen. Edward M. Kennedy
(D-Mass.):

Introduction of legislation to repeal the antitrust exemption which
permits shippers and truckers to openly discuss rate proposals and which allows
truckers to collectivel> vote on rate proposals to he considered by the
Interstate Commerce Commission demonstrates a complete lack of understanding
of the complexities of the system of freight transportation.

Collective ratemaking is at the very heart of carrying out the National

Transportation Pol:cy under which we have developed the finest freight

transportation system'in the world. It is only through collective ratemaking
that the ICC can exercise effective rate regulation. W ithout the present
basic ratemaking procedures, there will be discrimination, preference and

prejudice between communities, regions, shippers and commodities.

It will be an impossible task for the shipping public to know with any
degree of certainty the transportation charges on thousands of commodities
which the 16,C'0 ICC carriers regularly t. ...sport among 125,000 communities

throughout the country. Chaos and confusion will be the result.

-more-
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It's unfortunate that Senator Kennedy advocating his position, s
m isleading the American people into believing that elimination of collective
ratemaking would save the consumers billions of dollars. To the contrary,

his legislation will increase t‘e inflationary pressures facing the

nation's economy.
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We wish to express our appreciation for your taking time
from your busy schedule to meet with us on the issues involved in truck
regulation. We also appreciated your indication that although your Staff
had made recommendations concerning truck regulation, you and your
Administration had not reached a final position. Prior to your joining
our meeting, the subject of the legislation which Senator Kennedy was to
announce later in the day came up for discussion. Senator Kennedy's
legislation which would repeal the antitrust exemption which permits
truckers and shippers to discuss rate proposals and which gives truckers
the right to collectively propose rates to the Interstate Commerce Commission
goes to the very heart of effective truck regulation. Ambassador Strauss
and Assistant to the President for Domestic Affairs and Policy Stuart E.
Eisenstat assured us that the Administration would take no position on
the Kennedy legislation at this time. Yet less than one hour after the
conclusion of our meeting at which you assured us you had taken no position
on truck regulation and two of your top advisors told us the Administration
would not take a position on the Kennedy legislation, Senator Kennedy announced
Administration support for the measure. In addition, two of your advisors,
Dr. Alfred Kahn and Ester Peterson, who were present throughout our meeting
with you, attended the Kennedy press conference. Dr. Kahn publicly
announced that the legislation was a key plank in the Administration's

program. At a subsequent press conference we stated we did not feel this

was the White House position but press reports indicat-' that the statements



made by Senator Kennedy and Dr. Kahn were checked with the White House
and the Administration does support the Kennedy legislation.

Mr. President, this cither represents a complete lack of
understanding of the import of Senator Kennedy's legislation by some of
your advisors or a complete breach of faith with the statements which
you and your advisors made to us at our meeting. We feel it is incumbent
that this matter be reconciled. We would hope you would reaffirm the
position which you took with us and the position which Ambassador Strauss
and Stuart Eisenstat took as to the Administration's position on the
Kennedy legislation. However, if indeed the Administration supports
the legislation which Senator Kennedy has introduced, then continued
discussion on the Administration’'s position on truck deregulation would be
moot. Effective truck regulation is not possible without collective

ratemaking.



Dennett C. Whitlock, Jr., President

American Trucking Associations No, 153
1616 P Street, N.W., Washington, D. C. 20036 December 28, 1978
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The attached article, from the January 8 edition of Forbes, presents
a forceful defense of economic regulation of trucking. This is the kind of cogent,
unbiased support for the regulatory system that should be distributed far and
wide. We have obtained permission to reprint the piece, and we urge you to

contact us for copies to send to your shippers, chambers of commerce and con-
gressional delegates.

For reprints contact: Public Realtions Department, American
Trucking Associations, Inc., 1616 P Street, N. W. , Washington, D. C. 20036
(202) 797-5243.



Attachment to Truck Line No.

Anyone icho thinks deregulation will bring frrewbr ¢ 10m
prosperity to the railroads and truckers as )l
did to the airlines had belter think again.
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tinn do the inh lhai regulation had at
tempted and never re. lly succeeded cciy
well in doing’
had talked of sill'll
things (nr yeais, bin m taking over as
chairman of the Civil Aeronautics Bnatd
IK months ago, Allied Kalm, Cornell
University's icgtilatoty gum, put ihem
into effect. A good halt o( tlie airline
industry was appalled. Ilie n suli would
he chaos: euitluoai pii<c competition,
sagging profits, disastet. But Kalm per-
sisted, and lieloie he moved on to In-
ihiih' Carter's chief inflation lighter, the
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kicking and streaming—into a new age.
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livein.iiKin.il Airlines the nulusiry WIM
cm-imaged to ofl-'i shatply icdiircd fares
in passenger, who vveie pu pated in lly at
times when the industry's tmditiotial
customers didn't wain in. One discount
fare pmmpily followed another. far Imm
bankrupting the industry, compctitinn
proceeded to transfmm it Ail travel
mined out in lie an almost classically
price-elastic market. Ami as the aiilmecs
began offering tickets at discounts of
fK)% and more, depending upon the cir
eiimstanees, and blliug planes that had
long flown empty, they Intmd them-
selves lapping a vast new market fot low-
price I, noncsscntia! passengct setvice.
Overttil, demand lionmeil. snaimg IS'.’n
in the first nine months of last year,
profits expanded specialtil.ii Ivand an in-
dustiy that only a few years ago seemed
nearly bankmpt Intmd iisell being dereg-
ulated into the biggest and lust year in
us history. The Fmu.i s yaulstieks make
eleai the impart: a breathtaking 2*1,8%
teturn on eipii'.y in the latest 1.1 months,
isalfive-year average.
bo n Kahn's point o] view, the indus-
try's newfound prosperity was really see-
oml.uy. "< hte reason we waitteil to move
toward compelitton.”" he told litmus,

¢
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not long before taking his new job last
November, "is that it will be beneficial
to consumers. The other proviso is the
implicit premise on out part that a com-
petitive industry is capable of being fi-
nancially healthy. It is entirely conceiv-
able that deregulation will force people to
become leaner, more ei.'cient, mote
careful. They’re not free to overacquire,
enter markets that might not be logical
tor them to enter, secure in the knowl-
edge the government will bail them out."”

Congress was so impressed by Kalin's
argument and the industry's perfor-
mance that last fall -t passed a bill enact-
ing Kalin's notions j- ;o law—freeing the
industry from control over its routes hy
19.82 and over far- ocrgers and acquisi-
tions by 19N4. In meantime thearn-
ers were free to i mone new market a
year, pull out of .-i old matkri on 90
days' notice, cut fates in noncompetitive
markets hy as much as SO", or raise
them as much as 5% without CAB ap-
proval or 10% in markets where there
were four or more carrier! competing.

The airlines are understandably uneasy
sometimes, because m slashing fares,
they become vulnerable to a recessionary
tiaflie slump. But in deregulating the in-
dustry Kahn never promised them a rose
garden. Doiegtilation wasn't supposed to
spare tlie industry the consequences of
pooi business judgment, any mote than
regulation itself had been able to protect
it from the ruinous excess capacity pour
management created twice in less than
two decades.

Of course, the merits of aitline dereg-
ulation haven't been proved hy one sum-
mer's boom, hut the first results wcic so
spectacular that the Administration and
Congress promptly began talking about
doing the same tiling for the test of the
cariicrs. President Carter hoped airline
deregulation would he the precursot of
deregulation in other overregulated in*
dustries. and deregulator Kahn argued
there was even less reason to regulate
trucking than airlines.

Maybe so, hut success in airline dereg-
ulation doesn't guarantee success in the
rest of the transportation business. For
on.- thing, real reform is difficult in
Washington. Airline deregulation was
politically popular. The publit loved the



lower fares, and the public votes. Howev-
er, the general public does not much use
trucks and railroads—except indirectly—
and therefore, deregulation of these in-
dustries does not have the same political
constituency.

And politics is only half the difference.
By cutting prices, the airlines have in-

deed more people to fly. But tttickers
and railroads move goods, mostly, not
people. Cutting freight rates is not going
to expand the size of the market.
Cheaper shipping rates are unlikely to
cause the appliance industry to produce
more refrigerators, say, or the steel mills,
more steel. Instead of expanding the
market and lowering unit costs in trans-
portation, lower prices are simply going
to come out of the hides of the truckers
and railroads. The ultimate result could
he less competition, not more, as the
weaker companies are forced under.

Congress had earlier attempted to de-
regulate the ra.lroads' ratemaking in the
so-called <lU Act of 1976, only to he
thwarted by the Interstate Commerce
Commission, which interpreted the
act’s market dominance provisions so
narrowly as to leave a good 50% of the
industry's traffic still under rigid control.
The free market advocates are almost
certain to tty again, only this time with
trucking. Senator Hdward Kennedy ex-
pects to introduce legislation deregulat-
ing trucking later this year, and tit No
vemher 1978 the ICC's Chairman Daniel
O'Neal came up with agroup of ptoposals
that would in effect d-uegnlate all hut the

Itdum on Ktjulty

5-year G-ycar
company average rank
Kmecry Air Freight 36,y 1
lirnnltf Inti 178 7
Delta Air Lines 17.6 3
Western Air Line* 16.3 4
UAL 11.6 S
Hger International loy 6
Allegheny Airline* 10.7 7
Northwrat Airline* 10.3 8
Continental Airline* 10.7. y
American Al/llneo 76 10
National Airline* 7.0 it
Eastern Air Lines 63 17
Trims World Airlines 3y 13
Pan Ain World Airways 08 1
Industry Medians 10.B
All-Industry Medium- 13.0

Nolo: explanation of Yard-

- calculation:, on page 40.

common ‘;lrljer truckers, ease entry
even there and establish a range within
which price changes would not be sub-
ject to ICC review.

The other members of the Commis-
sion greeted O'Neal's proposals with a
notable lack of enthusiasm, but m No-
vember. ostensibly in the interest of sav-
ing fuel, the ICC took a major step to-
ward deregulation by authorizing piivate
carriers to solicit backhaul traffic from
other shippers for the first time. By such

Cheapershipping rates are un-
iikeig to cause the appliance
industry to produce more re-
frigerators, or the steel mills,
more steel. Instead of expand-
ing the market and lowering
costs, loiverprices aregoing to
come out of the hides of the
trackers and railroads. The re-
sult could be less competition,
not more.

means, the ICC could deregulate much of
the trucking industiy without any need
for congressional action, tost as the CAB
had the airlines, hot the American
Trucking Association denied that the
ICC had the option and took the matter
to court

Trucking will he a tough not to craek.
You would he hard put to find anybody
in the regulated surface transport busi-
ness who thinks that truck deregulation

Transportation—Air:

Yardsticks of Management Performance

Profitability

Hc'tirn on Total Capital

lutcat debt/ luteal
12 equity 12 8-year  B-ycar
nunlhi rntlo moollis rank average
38 6% 0.0 38,441, 1 36.6%
713 11 105 3 By
20.2 0.2 115 2 y.2
32.8 04 14.0 1 7.7
31.1 0.7 142 6 6.0
16.8 2.0 6.7 \% s.4
28.8 18 126 7 s')
y.7 0.1 6.8 5 7.0
?y.s 14 125 8 5.8
15.6 0.5 8.8 10 4.8
8.6 0.2 5.4 1.1 4.2
7.1.0 14 103 11 4.5
717 12 100 13 3.6
31 It). 1 “ 24
2i.a 0.0 10.5 B.O
1B.4 0.4 10.5 10.2

IIP Delicti to prolit; not tanked.

is a good idea—not the railroads certain-
ly, who face the prospect of their unre-
gulated truck competition growing
worse; not the common carrier truckers,
who long since have found the unregu-
lated truekeis the common enemy of all
regulated carriers; and not the Team-
sters Union, which wants to keep the
trucking rates high so as to have a
healthy cow to mil*.

The airlines basically compete w ;h
each other and only to a small degree
with buses and Amtrak. But -the trucks,
baigcs and railroads compete not only
with one another but also with other
trucks, rails and barges.

Regulation has kept the trucks and wa-
ter carriers healthy and prosperous, but it
has helped to bankrupt a good portion of
the railroad industry—not simply the
seven companies absorbed by Con ail,
but the Boston N Maine, the Rock Island
and the Milwaukee as well —anti threat-
ens such once-prospcroiis carriers as the
Illinois Central Gulf and conceivably
even the Seabord Coast Line. The 5.V’,
five-year return on capital the railroads
average on the I-imms yardsticks, as
against the 13.1% of the motor carriers,
understates the disparity. As the ICC
calculates it, the railtoads last year
earned only 1.3% on their net invest-
ment,/tv. 23.S';,i tor the truekeis 21.07%
for the water carriers.

That's why Kaittt and Kennedy chose
the trucks as their next target.

Deregulation is never going to bring
any new competitors into the tailroad

Growth
Karnlngs
Sales Per Share
net
prollt ~ 5-yrur  5-yeur ‘i-year fi-yenr
margin nvnnge rank average rank
5.4% IS Kt, 2 17.8% 3
sl 116 6 23,0 4
6.3 17.3 4 11.0 7
54 136 f, 337 -
7.6 11 i '(>6 1
6.V is.y 1 4.1 y
4.3 16.4 -*
68 14,3 7 11 K
7.3 12 4 Yy 26.7 3
4.5 10.s 12 D-P
2.8 88 13 2.5 to
3.2 iy 10 111
30 17,6 3 16 1 6
5.3 7.8 14 HP -
54 14.0 17.0
5.0 12.0 12.0
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busiii. ,«<s—it costs too much. Who would
invest new capital in an industry where
its largest and most successful compa-
nies average less than 6% on their cap-
*tal? Hut trucking is a dillerent matter. In
an industry where a driver can buy a
$60,000 rig for maybe $9,000 down and
go into business f u himself, open entry
could conceivably transform the indus-
try. Thus deregulation will bring a rash ol
enew competition into the trucking busi-
ness: competitors who will price-cut
their way into the market and set (iff a
wave of mergers that will transform
trucking into a far more concentrated
business than it is now. The short haul
and regional truckers may well he
squeezed out. and the big national com-
panies—outfits like Yellow Freight.
Roadway Express. Consolidated
Freigluways and McLean Trucking—will
come to dominate the industry. And it is
likely that the same will happen with the
entrenched companies in freight for-
warding (Transway International) or con-
tract leasing (Leaseway International).

Deregulating the truckers while leav-
ing the railroads regulated could, in addi-
tion to disrupting trucking, come close
to being fatal to the railroads, u ith newly
deregulated truckers piice-eutting into
the railroads' remaining markets.

"I think." says ICC Chairman Daniel
O'Neal, "tin.- government will have to he
concerned about the disruptive cltcot ol
changes in the system. Actions wo take
as fat as motor carriers are concerned
should he read in conitm linn with how
they affect the railroads. Some commod-
ities carried by the railroads are vulner-
able to motor canicr competition—agri-
cultural commodities, anything that
moves in full trucks. Tlu re's one reason
lor icgtilating the motor carriers: because
ol their threat to the railroad industry."

Sad to say. O'Neal has a point.

Deregulation isn't likely to produce
anything like the boom conditions that
airline regulation has. Freight transporta-
tion, unlike passenger traffic, is basically
price inelastic. The volume of freight
traffic is determined by the level ol the
economy. So what you may do by dereg-
ulating rate-making is to divert traffic
from one carrier or mode of transport to
another

All y ally may accomplish is to
reduce t ncral rate level of the carri-
ers involv d. a reduction that the rail-

roads at least no longer have the financial
resources to withstand.

And the truth is that, in terms of their
costs, transportation rates are in general
piohably ton low. Veteran rail analyst.
Isabel He-durm, head of Princeton, Kane
Research, calculates that since the end of
the 19th century the U.S. government
has spent nearly SIdO billion developing
U.S. highways and waterways, as against
$1. billion on railroads, and this indirect
subsidy has enabled barges and truckers

Growth rates fitrats groiyth

Transportation may be u growth industry, but not everyone In It is
growing at the same pace. Be. teen 1970 and 1977, revenue ton
miles Increased only modestly for the once dominant railroads, but
boomed for the competing oil pipelines, truckers nud barges.

Revenue freight ton milro (percent Increase]

Over the st.me period the railroads magnified their competitive
disadvantage by Increasing their rotes far faster than the truckers
and Increasing them nearly as fast ns the lower cost barges and oil
pipelines. The disadvantage In growing.

Revenue per ton mile (percent Increase)
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to price then services for less than they
would have otherwise and to force the
railroads, in competing with them, to
undetpiiee then services .is well. The
result has been a progressive dissipation
ol railload capital and a corresponding
inability to provide the service that in
many transportation markets is fii more
r.; « ' v-i'v ' wo- i
L nvim ' Z,:]
"Actions we icikc as for a; mo-
tor carriers ore concerned,"
says ICC Chairman O'Neal,
"should be. read in conjunction
with how they ajfect railroads.
Some railroad commodities
ore vulnerable to motor carrier
competition. There's one rea-
sonJor regulating motor carri-
ers: because of their threat to
the ailroad industry."

e -r.-.i><-rw-vs-t-t-t,”

important than co..ts. "The motor carri-
ers," says ICC Chairman O’Neal, "are
doing well because they provide pretty
darned good service."

And they do. So good, itt fact, that
even with a rate level nearly live times
that of the railroads they have easily
walked off with the market. Transporta-
tion is a volume business, and the vol-
ume- the most profitable volume at
that—has increasingly gone to the truck
ers and water carriers, leaving the rail-
roads particularly viihrer.ihlo to the cost
inflation ol the Seventies. Railroad
freight M.iftic has admittedly expanded

K% since 197(1 hut that compares with a
.56";. gain fot the truckers. 37'.",. for the
barges. And the inilro.uk. squeezed for
the proliis they need to keep going, have
responded by increasing their rates tar
more rapidly than the truck .is have-
inereasing them, over the past eight
years 60','n on average is -10'> for the
truckers—a move that has piohably cost
them even more of the growth they
might otherwise have been entitled to.
What the railroads obviously need is
still higher rates—to restore then basic
earning power and greater flexibility m
adjusting them up or down to suit tlu-
competitive environment. Hut ratemak-
irig freedom is probably no longer
enough. What the railroads need even
more is the imposition of list r charges on
then competitors to even out the inequi-
ties created by government subsidized
highways and waterways, and this would
almost certainly mean that the rate level
m both railroads and trucking would rise.
Hut even without user charges. Mor-
gan Stanley's transportation expert Ati-
dras l'eterey argues, long-term deregula-
tion of trucks and rails is unlikely to
produce the lowei prices across the hoard
the politicians dream about. It would
only lessen competition in trucking ,n
courage prices to rise and could further
weaken the railroad industry. "The curi-
ous ellect,” he says, "would probably
mean many increases rather than de-
creases in freight rates, Once the weaker
firms are sqgiie zed out. prices will go up
again." Deregulation in the air cargo m
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dustry’ mny have got the air cargo busi-
ness booming at last, but the result so far
has been higher, not lower, fares. Kahn
explains the anomaly by suggesting that
fares were probably too low—just as they
probably are throughout the s ‘ace
transportation industry. So in t -nd
deregulation may prove to lie i> . the
deflationary device some of its propo-
nents suggest hut an inflationary one—or
it not that, one which encourages trans-
portation to reflect its true costs for the
first time in generations.

Deregulation ,s popular in Washington
these days and tbut \ good news for
those who .relieve in free enterprise. But
Congress would be wise to go slow on
deregulating trucks and railroads because
lower prices are not what the railroads
need to survive. As things now stand.

Return on Equity

5-yenr S-yt-ar
compuny nvernge rank
RAILROADS
Mirt'iourl Pacific Corp 29.3% 1
Chic h North Western 212 2
Southern Railway 11.2. 1
Norfolk ft Western Ry 104 4
Union Pacific 9.9 6
Santa Fc Industrie* 8.4 6
IC Industrie* 8.0 7
ChoMc System 7.7 8
Seaboard Coast Line 7.3 9
St Louln*San Kr, \ Ry 6.0 10
Southern Pacific 66 1
Hurllngton Notthem 4.8 12
Chicago Hock Inland del 11
Medians P.O
TRUCKERS
Ycllovr Freight Sytteni 26.1% 1
Roadway Kxpreiis 24.8 2
L.NKWAy Tnmtportn 24.0 0
Cununl Frelghtways 21.6 4
McLeuu Trucking 19.2 5
Ityder Syntein 12.9 6
Allied Van Line* 9.9 7
Medians 21.0
OTIfKit TRANS
Moore McCormack Ret* 20.2% 1
Truunway Inti 19.1 2
Grlco 18.9 0
Alexander (V Ruldwin 16.7 1
Greyhound 11.2 6
Seatrnlu M uch 7.6 6
Median* 17.0
Industry Median*  11.2
All-indunliy Medlann 13.0

Nott: t xplanation of Yardstick calculations on page 40.

because freight rates may already be too
low, the taxpayer subsidizes trucks and
barges, and railroad stockholders and
bondholders subsidize most railroads. If
the aim of deregulation is to bring freight
rates down, the result may be to increase
the need for subsidies and to reduce rath-
er than enhance competition. That's a
sad thin;; to say but probably true.

If the politicians and bureaucrats still
dream of the benefits of trucking dereg-
ulation, hardly anyone seriously suggests
that this offers any solution for ocean
shipping. Companies like Alexander
Baldwin (Matson Lines), Transway |Wa-
terman Steamships), Scatrain Lines or
Moore-McCormaek have suffered too
long at the hands of cut-rate foreign, and
largely Russian, competition. What these
carriers want is regulation in order t<

stay alive: rigid rate regulation in ex-
change for a secured market position.
"You can't have a staunch allegiance to
antitrust,” says Transway's vice presi-
dent-law. Lawrence Berman, "when the
rules of the game are not controlled by
the U.S. So pooling arrangements are the
name of the game."

In short, there is no easy answer to the
question of deregulation. Can one opt for
inconsistency? Favor deregulation for
the railroads, favor only restricted dereg-
ulation for the truckers? One probably
can. What transportation need.- ;s prag
matte, not ideological, solutions. The ba-
sic problem, of course, is how do you
unscramble eggs. And the answer is. of
course, you can't do it. All you can hope
to do is stir them around so they don't
get too lumpy. El

o , r
Transportation— Surface:
Yardsticks of Management Performance
Profitability Grow th
Earnings
Return on Total Capital Sales Per Share
Intent dchbVv Inte.«l net
12 equity 12 5-yenr  5-ycnr profit  5-year  G-ycar 5-year 5-yrar
months ratio months  rank  average margin average rank average rank
26.2% 14 111% 1 9.6% 7.74;, iLi.r.%ii 3 21.8% || 3
21.6 V4 6.7 8 6.2 19 7911 8 13 6ff 7
12(1 06 6.9 3 6.4 9.6 9.2 7 111 h
8,4 0,1 6.1 5 68 9.0 3.1 13 20.5 4
11.7 0.1 7.8 2 71 8.8 17.(1 1 16.6 6
8.7 0.4 61 4 6.0 7.6 11S 6 117 6
KR 0.6 6.8 6 6.4 37 116 1 8.7 9
4.6 0.7 3.5 9 6.0 36 66 " 22.7 1
6.7 0.9 4.6 7 6,1 3.8 111 4 6.3 n
-2 0.8 4.9 1 41 6.0 7.9 9 65 10
4.8 0.4 3.6 10 4.0 I 7.3 10 14 12
68 0.6 4.7 12 3.8 4.8 111 6 14 2 1
del 0.9 dil 11 dil dil 3.7 12 n-n 13
0.4 0.0 5.1 3.3 4.0 0.2 13.0
220% 0.2 16 4% 2 17.47. 6.2% 19.0% 2 2067, 1
21.6 00 20.6 1 211 5.7 164 4 70.0 2
24,1 1 .6 " 9.7 47 131 6 18.4 4
23.6 0.2 I'M 1 16 2 4.6 12,1 6 191 1
11.2 0.6 107 4 131 2.8 17.6 3 141 5
26.1 1.6 9.8 7 6.6 19 20.1 1 6.9 6
7.1 0.7 4.6 6 7.6 0,1 9.0 7 31 7
22.0 0.5 10.7 13.1 4.7 10.4 10.4
12.3% 0.8 7.4% 1 11.7% 70%  28.8% 2 221.5% 1
200 0.3 16.8 1 166 3.6 8.9 6 131 f
26.1 44 64 6 6.9 6.8 62.9 1 32.5 2
9.2 0.4 6.9 1 13.6 59 111 4 26.0 3
8.6 0.6 7.0 4 8.3 14 89 6 0.7 5
21 8.4 4.3 6 2.6 1.6 19.4 3 1)+
10.2 0.7 7.0 10.0 4.7 15.4 28.0
11.0 0.0 0.7 4.R 12.1 14.7
15.4 0.4 10.5 10.2 5.0 12.0 12.0
| ITliicc-year growth.  D-D 0'~licit In deficit. D P Deficit to profit; not ranted.  drf Deficit.
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by Rowland L. Young

N JULY 6. a divided Court an-
O nounced wliat appears to he a sub-
stantial limitation on the doctrine of
Pinker v. lirown. a 19-13 decision holding
that the Sherman Act does not apply to
restraints on trade imposed by state law.
Ihe new decision seems to have nar-
towed Parker to a holding that only slate
officials, acting under state legislation,
are exempt. The decision leaves the law
in doubt, because only three justices
joined inJustice Stevens's plurality opin-
ion, with ChiefJustice Hurgeraml Justice
IMnckumn concurring only in the result,
Justice Stevvai t’s strong dissent, in which
Justices I'owell and Rehii(]iiist join,
points out tiial the new decision is not
entirely consistent with some of the lan-
guage in (in!,limit v. 1'iryniia Stale Hat.
421 U.S. 773 (1975).

I his month's report covers two othei
antitrust law cases, one holding that an
allegation of a conspiracy to prevent the
expansion of a proprietary hospital was
closely enough connected with inlerstat
commerce to raise a Sherman Act que-
lion, and the othei dealing with the npp*
cation of the Robinson-i'atman Act
drugs sold to nonprofit hospitals at lower
prices than to retail druggists.

On M y M .the ( oim refused to find an
"net of state" in the refusal of Cuban
authorities to return money mistakenly
paid to confiscated Cuban businesses in-
stead of Urthe former owners. | he case is
curious, both because of the complex fac-
tual situation and because only three jus-
tices (Chief Justice Hurgei, Justices
I'owcll and Reluu]uist) join in the major
premise ofJustice While's opinion for the
<our(--namely, that the act ol stale doc-
Itine does not apply to commercial obliga-
tions of governments.

On June 21, the Court upheld a city
ordinance that required votei appiovnl of
any changes in zoning restrictions. It also
upheld a local school board's right to fire
teachers who siiuek in defiance of stale
law. Other cases include one involving
the constitutionality of a referendum ma

zoning change and another on the validity

of presidentially imposed licenses I'oi the
importation ol crude oil.

751
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State Sanction No Excuse
for Sherman Act Violation

The first antitrust case was Camm v.
Detroit Edison Company. u.s. _
49 1..lid. 2d 1141. % S.Ct. 3110. 44
U.S.1.AV..5357. decidedJulyfi. The deci-
sion held that action by a regulated public
utility was not immune from Sliei man Act
liability even though the action in ques-
tion was required by a stale regulatory
board.

Detroit Edison supplies the electricity
for southeastern Michigan. It also fur-
nishes about half of the light bulbs used in
that area. Customers are billed for tlicit
electricity and arc entitled to light bulbs at
no additional charge. |he bulb exchange
program is included in the co. n.my's
Ini ifl and could not be changed without
the approval of the Michigan Public Sci
vice ( ommission.

Cantor, a druggist who also sells light
bulbs, brought this .Shciman Act suit
against Detioit Edison, alleging that Edi-
son's providing light bulbs was an un-
reasonable restraint of trade in violation
of the Sherman Act. Moth the distiicl
court and the Sixth Circuit held that the
pra-lice wax exempt from federal anti-
trust laws under Pinker v. lirown, 317
1).S. 341 (19U). a ease that held that ac-
tion by stale officials undet stale legixla
(ion did not violate the Sherman Act. See
513 I- 2d <{(>(1975).

In the new case, the (.'outl reveised
and remanded on the ground that the
exemption created in Pinker is limited to
official action taken by state officials, and
that here the only defendant was a piivale
utility. | he opinion ol the Coin | wax wviit-
ten by Justice Stevens. lhe Court
reasoned that, while Detroit Edison
could not maintain its lamp exchange
program without the approval ol the stale
commission and could not abandon it
without permission, the option ol having
such a program wax primarily the com-
pany's. " lline is nothing unjust inacon-
clusion that respondent's participation in
the decision is sufficiently significant to
requite that its conduct implementing IIn-
decision, like compaiable conduct by un-

regulated businesses, conform to applic-
able federal law." the Com | said.

The Court also rejected the argument
that federal antitrust laws should not be
.applied in areas of the economy perva-
sively regulated by slate agencies:
" (M)ercly because certain conduct
may be subject both to slate regulation
and to the It 'eral antitrust laws does not
necessarily mean that it must satisfy in-
consistent standards." the Conn de-
clared. "second, evonassuming inconsis-
tency. we would not accept the view that
the federal interest must inevitably be
subordinated to the State's; and finally.
even it we were to assume that ( ougioxx
did not intend the aniitiust laws to apply
to areas of the economy primarily regu-
lated by a State, that assumption would
not foreclose the enforcement ol the an-
titrust law s in an essentially unregulated
area such as the market for electric light
bulbs.” I nfnrccmcul of'tlie Slier man \d
hete would not interfere with Michigan's
regulation of its electrie utilities, the
('out | added

I he ( ourt added th.it | astern Haila tiv

Presidents Conlennie \. Xmir, 3f5
U.S. 127 (19fil), wax not applicable | hat
ease held that lobbying by lailiond-

against legislation favorable to motoi eat
tiers was not a violation of the Sheiman
Act. Alien, said the Court, "did not in
v'dve any question of either liability ot
exemption lot private action taken in
compliance with state law."

1o grant tin exemption here, the Com t
contended, would "give a host of state
regulatory agencies broad povvei to grant
exemptions froliian important federal law
tor icnxons wholly unrelated cither to
federal policy or even to any necessary
significant state interest."”

The chief justice concurred in the
judgment and in I'arts | and 111 ofJustice
Stevens's opinion lie disagreed, how
evei. with the plurality's asseition that

the Pinker exemption is limited n -'lits
against state officials.
Justice Itlaekmun concurred in the

judgment in an opinion that took the posi-
tion that the Sherman Act generally
supersedes inconsistent slate laws and

December, 107(5 « Volume 02 1619



Siiprciu”™Uhn 12w, ])or

Hi:il for now"'a '"*inlc oftcason”
should he applied lli.it "state-sanctioned
anti-competitive activity must fall like
any other if its potential hanns outweigh
its benefits.”

Justice Stewart, joined I»y Justices
I'owcll ami Kelinquist. dissented. arguing
that the Court was “trivializing” |'aiier
to the point of overruling that decision.
The dissent took the position that I'aihcr
had held that the Sherman Act did not
undertake to prohibit restraints of trade
imposed hy a state and that the Court's
distinction between "thcc.xemptive force
of mandatory state titles adopted at the
behest of private parties and those
adopted pursuant to the State's unilateral
decision is flatly inconsistent with the
rationale of Noerr. I'od ty’s holding
will not only penalize the right to petition
hut may very well strike a crippling blow
at slate utility regulation,” the dissent as-
serted.

Conspiracy against Hospital
Covered by Sherman Act

In another antitrust case, Ili’\/>iiiil
Hiiihliiit; (Ctwt/w/'V v. Trustees of Res
Hospital. <125 H.S. 738, -k 1 I1d. 21
338. % S.Ct. 1848. -1l U.S.I.AV. 4683.
decided May 2-1, a unanimous Court held
that it complaint of a conspiracy to pre-
vent the expansion and relocation of a
propiicty hospital was a complaint upon
which rclicl could he granted under the
Sherman Act. llotlt the district court and
the bouilli Circuit dismissed on the
ground that the complaint did not
adequately allege a "substantia! clfccl”
on interstate commerce. See 511 I'. 2d
678 (1975).

The complaint was filed hy a proprie-
tary hospital in Raleigh, North Carolina,
alleging that Ilie trus.ces and officer ofa
private, tax-exempt hospital, along with
the executive secretary of the local
agency responsible for making recom-
mendations on the need for additional
hospital facilities, had acted together to
block a planned relocation and expansion
id the proprietary hospital. The pe-
titioner' complaint alleged that il purch-
ased 8(1 per cent of its medicines and
supplies from out of-slate sellers, spend-
ing. SI !'2.1lIIIl in this manner in 1972. It also
stated ihat a substantial number of its pa-
tients come from out of stale and that it
huge proportion of its revenue conies
from out of-slate insurance companies or
limit the federal government.

Ilie Snpieme Com | levetsed and re-
manded in itn opinion hy Justice Mar
shall. 1'he Com Icited prior cases holding
that "[Wlliolly local business restraints
can produce the effects condemned by
the Sherman Act," that, as long as the
icstiaittl in question "substantially and
adversely affects interstate commerce."”
the nexus required for Sherman Act

coverage is established. "If it is intei-
stale commerce llt.u feels the pinch, it
does not matter how local the operation
which applies the squeeze." the Court
declared.

The Court said that, "The complaint,
fait ly read, alleges that if respondents and
their cocoiispiralors were to succeed in
blocking petitioner's planned expansion,
petitioner's purchases of oitt-of-Slnie
medicines and supplies as we!l, as its re-
venues from out-of-Slate insurance com-
panies would he thousands and perhaps
hundreds of thousands of dollars less than
they would otherwise he."

Robinson-Patman Covers Drugs
Purchased by Hospitals

Abbott Laboratories v. I'oi tlaiid Retoil
Dritpf>isl Association, 425 U.S. |. 47
I 1id.2d537,%S.Ct. 1305,44 U.S.1.AV.
4394, decided March 24, was a third anti-
trust case. The decision dealt with the
construction of the phrase "purchases of
their supplies for their own use" in the
Nonprofit Institutions Act, which
exempts purchases by hospitals and other
charitable institutions  from  the
Rohinson-I’atman Act.

I he RohinsnnT’atman Act makes it
unlawful to discriminate in price between
different purchasers of like commodities
when "the effect of such disciimination
may be substantially to lessen competi
lion." Ilie Nonprofit liistitniimis Act
exempts from Robinson-1I'ntmun some
purchases made by hospitals and olhci
charitable institutions. |lie issue before
the Court was the meaning of "purchases
of their supplies for their own use” in the
case of medicines purchased by hospitals.

The suit wits brought by an Oregon
nonprofit corporation against twelve
manufacturers cf pharmaceutic d pro-
ducts, alleging, among other counts not
before the Comt, that they had discrimi-
nated between nonprofit hospitals and re-
tail dmggists. Ilie pliaimacentical man*
tifaettireis pleaded llie exemption granted
by the Nonprofit Institutions Act its an
all'iiinative defense. The distiiel court
titled that the medicines in question were
pmchases by nonprofit hospitals "lot
their own use.” which were coveted hy
the exemption. On an inteiloeiiloiy ap-
peal the Ninth Circuit vacated and te
niundcd. 510 | . 2d 486 (1974).

The Supreme Com | vacated and re-
ntnndcd in an opinion by Justice
Itliickinitn. Ilie Conti found ten
categories of dispensation of thugs by
hospitals, three of which it said were
clearly fot the hospital's "own use" and
theiefore within the exemption: tintgs lot
inpatient use, for emergency mom use.
and for outpatients for use on hospital
premises. | he Cottrl decided that drugs
fot inpatients' personal use upon release
and for outpatients' personal use away
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from the hospital ptemises .dsn tell within
the exemption, but not telills of such pre-
scriptions. Drugs lot the personal use of
hospital employees and student-, and for
physicians were held to he within the
exemption so long as they wete for the
personal use of the employee, student, or
physician, or their dependents, but not
when they were to he u-cil by anyone
else. Ilie Com tsaid that drugs sold to the
so-called "walk-in" buyer at the hospital
pharmacy wete not within the exemption.

Justice Marshall wrote a conctti ring
opinion to emphasize his view that he did
not tead the Court's opinion "as fore-
closing hospitals—or oilier exempted
institutions—from expanding their
charitable activities in highly imtradi-
lioual ways and still qualifying for the
exemption."

Justice Stewart, joined by Justice
Brennan, dissented, arguing that the de-
cision of the Ninth Circuit was cm reel.

No "Act of State"” in
Repudiation of Debts

On May 24. the Courl held that there
was no "act of state" in the failure of
Cuban audio;ities to return to an
Anieticau based linn funds mistakenly
paid lor cigars sold to it hy ( itban firms
whose businesses were appmptiated In
the Cuban government. |lre ease was
Alt" 11/1 hie,loll < I <"itlon \ lit piil’hi o*
Cuba. 425 U.S (,S2. 4S| 1d 2d 3(11. %
S Cl. 185141 U.S | U 466%

In 196(1, the ( iimtunnUl Cuban t:n\-
crmncii' seized live ( uhan eigat man-
ufacturing hi nts whose owners fled (o the
United States. |he Cuhan government
appointed "intci ventots" to run the
businesses, and the inter‘cntors con-
tinued to ship cigars to foreign |tirehus-
ers. At the time of into volition, three
firms owed some $477,600 for cigars
shipped before the inletvenlion.

The suit began when both the former
owners ol the seized businesses and the
inletven’ois asserted the tight to some
$700.(100 due front the impoiiers for
shipments made allot the intervention.
I lie district court held that Ilie act of state
doi.tiiao required it to give lull effect to
the 1960 eonliscation and that the inler-
venloi's wete entitled to the postinlet von
lion sales proceeds. Il held, however,
that the situs of the pteinlet venlion sale
proceeds was the United States and that
the 1960 seizures did not teach those ac-
counts. even though they had been mista-
kenly paid to the interventots. |lie dis-
diet court held that the importers wete
entitled to set oil 'he amounts they had
mistiikcniv paid against the amounts due
for tlieii postinteivenlion purchases.
I wo ol the impoi lets owed mote than the
intervciitois were obligated to them, and
so thex wete satisfied, but Dunliill was

*
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MOTOR CARRIERS, RATE BUREAU MANAGERS DEFEND
COLLECTIVE RATE MAKING BEFORE SENATE SUBCOMMITTEE

Eliminating the trucking industry's antitrust immunity for
collective rate making would force freight transportation costs up for
hundreds of towns and destroy the coordinated shipping network the nation
enjoys, witnesses told the Senate Judiciary Subcommittee on Antitrust
earlier this week.

TWO DAYS Testifying before the subcommittee on March 10 and 13

OF HEARINGS were panels of motor carrier executives and rate
bureau ma lagers as well as representatives of other
trucking organizations and the Teamstera Union.

KENNEDY Since last fall the subcommittee, chaired by U.S.
QUESTIONS Sen. Ted Kennedy, D-Mass. , has been conducting
RATE MAKING an inquiry Into the trucking industry's collective

rate making practices.

RATES SET "We know that most trucking companies charge the
IN "CLOSED same rates for their services, " Kennedy said at the
MEETINGS" opening of Friday's hearing. "We know that these rates

are set in closed meetings by the carriers themselves.
And we lenow that the Interstate Commerce Gomrnidsion
can give only minimal scrutiny to the thousands of
rates filed with it every day. "

COMPETITION According to Kennedy, concentration in the trucking

AN ISSUE industry is accelerating, and it's not clear that ICC
regulation has had a marked effect in stemming this
concentration in a "naturally competitive industry.

"By allowing carriers to set rates collectively and hy
authority, the ICG may well have made matters worse,
Kennedy suggested.

(over)



RATE MAKING
NEEDED FOR
"EQUAL
TREATMENT"

TRANSPORT
SYSTEM. WOULD
FALL APART

SHEER LOGISTICS
DEMAND RATE
MAKING

BILLIONS OF
INDIVIDUAL
RATES

SMALL FIRMS
HELPED

LACK EXPERTISE
TO FIGURE
RATES

However, Gene T. West of Consolidated Freightways
Corp. , Menlo Park, Cal. , disputed Kennedy's
allegation and said that without collective rate making
"there could be no such thing as a fair, nondiscrim-
inatory, nonpreferential rate structure under which
shippers could receive equal treatment in the
transportation of their supplies, materials, goods
and products" regardless of location.

Noting that fully one-third of Consolidated Freightwaysl
shipments involve joint-line service with over 1, 200
connecting carriers, West said the "voluntary,
system of transportation which exists today" would
fall apart without collective rate making.

Shippers would have to work out arrangements with
all the separeite carriers that move their freight,
West said.

"Sheer logistics, " said James T. Hite, Ill, of
Interstate Motor Freight System, Grand Rapids, Mich.
is another reason why collective rcite making can't

be eliminated without altering many other facets

of the society and the economy.

He said the collective rate making process "maintains
and organizes in a structured manner rate information
that is a multiple of thousands of carriers, tens of
thousands of geographical points, and literally billions
of individual rates, "

It would be logistically impossible, he continued, for the
ICC or some federal agency to approve literally billions
of prices or rates on an individual basis every time

one was changed for whatever the reason.

Danville, N. Y., motor carrier Timothy L. Shay of
Shay's Service Inc. , also told the subcommittee that
rate making on a collective basis makes it possible

for smaller trucking firms to compete.

Small firms simply don't have the time, the financial
resources and the expertise to coat out all of their own
rates, and as a result they rely on rate bureaus,

he explained.

integrated



NOT A ONE-WAY Collective rate malting is not a one-v/ay street oriented
STREET for motor carriers, Gerald Cole of Coles Express said.
Cole, whose company operates out of Bangor, Me. ,
said: "All shippers or receivers, or for that matter,
any interested parties, are afforded adequate opportunity
to participate in the rate making process. "

Another panelist, William J. Jones of Wilson Trucking
Co. in Fisherville, Va., charged that small carriers
would suffer most from the loss of collective rate making.
"Large carriers don't dominate rate bureaus, as the

experience of my company shows, " he said.
PROTECTS Shay added that rate bureaus help small trucking firms
SMALL price their services yet "we have no problem setting
SHIPPERS TOO an independent rate. " He also said his participation

in a rate bureau helps protect small shippers who aren't
sophisticated enough to know if rates are fair.

TOWNS RECEIVE Answering a question from Sen. Kennedy about a 1975
SERVICE DOT study that shows fifty percent of small towns are
not served by carriers who have authority, Hite explained
that just because every carrier with authority to serve
a town doesn't provide that service still doesn't mean
the town isn't served by regulated carriers through
interlining or other arrangements.

EXEMPT West also refuted an allegation about the stability of exempt
TRANSPOR TATION transportation by pointing out that the U.S. Department
DEBATED of Agriculture is considering some form of regulation

to save small companies hauling agricultural commodities.

TEAMSTERS Testifying for the Teamsters Union was Lucien Boutin of

SUPPORT Boston, Mass. , who .said that eliminating collective
ratemaking would seriously affect the union's wage base
because it is the only protection they appear to have.

RATE BUREAUS In addition to James Harkins, who testified on behalf of

PARTICIPATE the National Classification Board, four rate bureau
executives appeared to testify on how rate bureaus operate.
They were Vernon Farriba, Southern Motor Carriers Rate
Conference; John Womack, Central and Southern Motor
Freight Tariff Association; James T. Henry, Eastern
Central Motor Carriers Association; and Samuel Herold,
Middle Atlantic Conference.

(over )



IMMUNITY IS NOT They explained that "the immunity granted to carric*rs

TO FIX PRICES by the commission is not an immunity to fix transportation
rates and prices. It is strictly limited to an immunity
from the antitrust laws to permit carriers to initiate,
discuss and agree upon proposals which will be submitted
to the commission for its regulatory review. 1l

Additional hearings are planned by the subcommittee March 21
in Chicago and March 24 in Denver, ,and April 4 and 18 in Washington, D. C.

Yet to be heard from in the hearings are shipper groups, several
of which are scheduled to testify April 18.

# # # 11 11 11 11 1



HOGE. LEKISCH, CARDWELL, MARQUEZ & LAWRENCE

A I'fiOFESSIONAL CORPORATION ANDREW E. IIOGE
PETER A. LEKISCH
ATTORNEYS AT LAW WALTER W. CARDWELL. Il

DAVID W. MARGUEZ

3201 C STREET, SUITE 705 ANCHORAGE, ALASKA 99503 BILL LAWRENCE

(907) 274-551 1

January 27, 1978

P. W. Benediktsson
3915 Lacarno Drive
Anchorage, AK 99504

Re: Anit-trust legal developments
Dear Ben:

T was unable to find iIn the printed law reports, the
Court of Appeals Cc.se which 1 mentioned to you, but I think that
I did find two others that 1 think are very significant. One 1is
Mount Ilood Stages v. Greyhound which deals with the implied
anti-trust exemption for regulatory activities and Kurek wu
Pleasure Driveway a 1 Park District of Peoria which again limits
the 1mply exemption aider the state anti-trust laws. Both of
these cases 1 think should be kept by you and illustrate the
importance of further clarifying the exemption that 1 be]i eve the
Alaska Carriers presently have a third case is Motor Carr mecs
Traffic: Assn. v» United States which decides the appropriateness
of Ex Parte 297. Undoubtedly, Wayne has this although I am
sending him a copy of this letter for his information. I think
It iIs apparent that there i1s going to continue to be a concentrated
effort to reduce the anti-trust immunity extended to various motor
carrier rate bureaus. It behooves us to get a clear statement,
iT possible, by the Alaska Legislature or by the Transportation
Commission of the status of these agreements.

Very truly yours,

AELL/pfm
Enclosures
cc: Wayne Lueore
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MOTOR CARRIERS TRAFFIC ASS’N, INC. v. UNITKO STATES
Clli-as 5DUI.2d 1251 (1377)

that the pilferage was from penalize steal-
age from an interstate movement or inter-
state sloi gc, but tiie presumption would
not apply to any taking save one from a
pipeline system.

The 1966 amendments, as discussed by
the majority, sharply make the differentia-
tion. They did not even purport, to enlarge
the presumption; they simply expanded the
types of container embraced in the enact-
ments. In this addition Congress was care-
ful to enumerate each of them separately,
manifesting that the legislators were pre-
serving their several identities. With these
identifications in mind, “pipeline system”
was included for the first time and the
presumption was confined to a pipeline sys-
tem. Obviously," it was not intended to
apply elsewhere.

The reason for this inclusion is obvious: a
pipeline system runs for thousands of miles
and Congress needed to cover every fool of
it. It wished protect transportation by
pipeline, a so. ewluit recent, utility. Inter-
estingly, the presumption provision was
written by the Department of Justice, and
engrossed ipsissimis verbis within the law.

The Federal Government, has no reason
for being hero.

rIX
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MOTOR CARRIERS TRAFFIC ASSOGI-
ATION, INC., Petitioner,

V.
The UNITED STATES of America and

the Interstate Commerce Commission,
ItcMjxindentu,

and

Drug St Toilet Preparation Traffic Confer-
ence, Eastern Industrial Traffic League,
National Small Shipments Traffic Con-
ference, National Industrial Traffic
League, Intervening Respondents.

vy

ROCKY MOUNTAIN MOTOR TARIFF
BUREAU, INC., Petitioners,

V.

The UNITED STATES of America and
the Interstate Commerce Commission,
Respondents,

and

Drug CtToilet Preparation Traffic Confer-
ence, Eastern Industrial Traffic League,
National Small Shipments Traffic Con-
ference, National Industrial Traffic
League, Intervening Respondents,

and

Italic Carrier Conference, Inc.,
Intervening Respondent.

ALL ISLAND DELIVERY SERVICE,
INC., FeuerTransportation, Inc., John A
Jungerman Son, Inc., Pinter Eros., Inc.,
Troiano Express Co., Inc., Petitioners,

V.

The UNITED STATES of America and
the Interstate Coimnorre Commission,
Respondents,

and

Drug St Toilet Preparation Traffic Confer-
ence, Eastern Industrial Traffic League,
National Small Shipments 'traffic Con-
ference, National Industrial Traffic
Urns,lie, Intervening Respondents.

Nos 76-i:t2!>, 76-1125 ami 76-1126.

United States Court of Appeals,
Fourth Circuit.

Argued Dee. 7, 1976.
Decided July 21, 1977.

T'rocee lings were instituted to review
Interstate Commerce Commission’s approv-
al of agreements establishing transporta-
tion indii.lri rate bureaus. Thu Commis-
sion entered order directing that rate bu-
reau agreements would not be accorded an-
titrust immunity under certain specified
conditions, unit various motor carrier rale
bureaus and cirrier members oT rate hu-
leaur, appealed. The Court of Appeals, Mr.
Justice Clark, sitting by designation, held
that: (1) motor carrier rate bureaus did not
have constitutional right to file protests

S
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with respect to independent action propos-
als of any of their memher carriers, aiui
Commission was authorized to reverse itself
and prohibit rate bureaus from making
such protests as a precondition to granting
bureaus immunity from antitrust laws; (2)
Commission had authority to enter order
prohibiting carriers that were in any way
affiliated with a shipper from serving 01l
rate bureau's board of directors, general
rate committee or any other committee
having an effect, either direct or indirect,
upon rate-making function of bureau, with-
out specific prior Commission approval, and
(3) Commission had authority to prohibit
motor carrier rate bureaus from operating
as profit-making entities.

Affirmed.

Widener, Circuit Judge, concurred in
part and dissented in part and filed opinion.

1. Com vrce ¢c~>85.33
M e
consti

. carrier rate bureaus did not have
liional right to file protests with re-
spect to independent action proposals of any
of their member carriers, and Interstate
Commerce Commission was authorized to
reverse itself and prohibit rate bureaus
from making such protests as a precondi-
tion to granting bureaus immunity from
antitrust laws. Interstate Commerce Act,

»i(2, V), 216, 216(e), 10 U.S.C.A. 88 fb(2,
7), 216, 216(e); U.S.C.A.Const. Amend. 1
2. Commerce c-+<86.33

Interstate Commerce Commission had
authority to enter order prohibiting motor
carriers that were in any meegy affiliated
with a shipper from serving on a rate bu-
reau's hoard of directors, general rate com-
mittee or any other committee having an
effect, either direct or indirect, upon rale-
making function of the bureau, without
specific prior Commission approval; such
order had rational basis, and was valid.
Interstate Commerce Act, &= fit, .>1t(7), 1)
U.S.C.A. bb, mh(7).

3. Commerce ¢=85.33

Action of Interstate Commerce Com-
mission in proceeding to review its prior
approval of agreements establishing trans-

portation industry rate bureaus constituted
rule making. 5 U.S.C.A. § 561(4); Inter-
state Commerce Act, 8( 5a, 5a(7), 49 U.S.
C.A. §§ 5b, 51.(7).

4. Commerce. 0=85.33

Interstate Commerce Commission had
authority to prohibit motor carrier rate bu-
reaus from operating as profit-making enti-
ties. Interstate Commerce Act, 88 5a,
5a(7), 49 U.S.C.A. §§ 5b, 5b(7).

J. Raymond Clark, Washington, 1). C. and
A. W. Flynn, Jr., York, Boyd & Flynn,
Greensboro, N. C., for petitioner in No. 76 -
1329.

Bryce Rea, Jr., Washington, 1). C., Coun-
sel for petitioners in No. 76 -1426.

Donald |. Baker, Asst. Atty. Gen., Lloyd
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D. C. for the United States of America,
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Robert S. Burk, Acting Gen. Counsel, and
Hanford O'llara, Associate Gen. Counsel,
Interstate  Commerce Commission, Wash-
ington, D. C., for the Interstate Commerce
Commission, respondents in Nos. 76 1329,
76 1425 and 70- 1426.

John F. Donolan, Join M. Cleary and
Frederic L. Wood, Washington, D. C., for
the National Industrial Traffic. League, in-

tervening respondent in Nos. 76 1329, 76
1425 and 76 1426.

Daniel J. Sweeney, Belnap, McCartliy, .

Spencer, Sweeney & llarkaway, Wash-,
inglon, 1). C., for intorvcnor, Drug and Toi-
let Preparation Traffic Conference, Eastern
Industrial Traffic League and National
Small Shipments Traffic Conference, in
Nos. 76 1329, 76-1125 and 76-1)26.

William K. Kenworthy, Denver, Colo,,
and Bryce Rea, Jr., Washington, 1). 0., for
petitioner Rocky Mountain Motor Tariff
Bureau, Inc. in No. 76 1125.

Leonard A. Jnskiewicz and Edward J.

Kiley, Washington, 1). C., for intervener
Bulk Carrier Conference, Inc. in No, 76-
1125

Before CLARK, Assminte Justice?*,

BUTX.NK.R and WIDENER, Circuit Judges.

" I'om C. Clark, Asiiociali: Justice of ihe United Stales Supreme Court (Itd.), sitting hy desijp

nation.
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Mr. Justice CLARK:

These three consolidated ap
the Interstate Commerce Corns
to set aside, in part. Orders th.
tcrcd hy the Commission in E>
297, Rate Huroau Invrstintion,
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porlation industry’s various coll
making organizations, known a
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forts by surface transportation
the United States is both long
versial. See: Unitvii States v.
~our/ Freight Assn., 166 U.S. 2'
510, 41 L.Ed. 1007 (1897); Unit>
Joinl Traffic Association, 17! 1
S.Ct. 25, 43 L.Ed. 259 (1898);
Pennsylvania If Co., 324 1i.S 4
716, 89 L.Ed. 1051 (19)5); B'-s:
Assn.-Ajfrtvinctit, 276 1.C.C.
Tlie Congressional action look t
tlie Reed-liilwinkle Act of 191
472, Scctk5a of tl'e Interstate
Act (49 U.S.C. § 5b). Congress |
the piohlein was one of ivcomi!
niands of the Nation’s transjm.
tern with the policies of the ant
This Act left "the antitrust In\
with full force and effect to cat
except as to such joint ag/eem
rangmr.uiits between them a.i
been submitted to the Interstate
Commission and approved by
upon a finding that, by reason
ance of the national tranxporlati
declared iu the Interstate Com
relief from tins antitrust laws
granted." Il.R.Rop.No.linO,Fntl
Sess., at f5 U.K.Code Cong.Sei
1811, 1818. Surface carriers th
lies to agreements concerning
related matters can submit s
incuts to tins Commission for ap
if approved, the parties to the
are relieved from the operation

I. 49 U.S.C. 85 Sh(4), (5), and (fi)
pioval of agircoicutr. which:

(1) are nmoii): carriers of diffei
classes anil arc not limited In ia.u
to transport.ilion under joint ra
through routes;
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Mr. Justice CLARK:

These three consolidated appeals from
'he- Interstate Commerce Commission seek
to set aside, in part, Orders that were en-
tered by the Commission in Ex Parte No.
297, Jinto Bureau Investigation, which was
a broad scale study of the regulated trans-
portation industry’s various collective rate-
making organizations, known as “rate bu-
reaus”.

The history of collective rale-making cf-
forts hy surface transportation carriers in
lie United States is both long and contro-
versial. See: United Stales v. Trans-MKk-
stiuri Freight Assn., 10C U.S. 290, 17 S.Ct.
<10, 41 L.Kd. 1007 (1S97); United States v.
Joint Traffic Association, 171 U.S. f/05 19
S.Ct. 25, -Id L.Ed. 259 (1S9S); Georgia w.
Pennsylvania It. Co., 02-1 U.S. 409, G> S.Ct.
710, 89 L.Kd. 1051 (1945); Western Traffic
Assn.—Agreement, 276 |.C.C. 183 (1949).
Thu Congressional action look the form of
the Reed-llulwinklc Act of 10-18, 62 Slat.
472, Section fia of the Interstate Commerce
Act (49 U.S.C. § fib). Congress decided that
the problem was one of reconciling the de-
mands of the Nation's transportation sys-
tem with the policies of the antitrust laws.
This Act left "the antitrust laws to apply
with full force and effect to carriers
except as to such joint agreements or mr-
langemcnts between them as may have
been .submitted to the Interstate Commerce
Commission and approved by that, body
up m a finding that, hy reason of further-
ance of the national transportation policy as
declared in the Interstate Commerce Act,
relief from the antitrust laws should he

granted.” U.R.Rep.No.l 100, 80th Cong., 1st
Hess., a! 5, 1J.S.Codo Corig.Sere.1948, pp.
1844, 1848. Surface carriers that are par-

lies to agreements concerning rates and
related matters can submit such agree-
ments to the Commission for approval and,
if approved, the parlies to the agreements
are relieved from the operation of the anti-

1. ¢l I.S.C. §'i 5t»(-t). (5). ."nil (6) prohibit ap-
proval ol agreements which:
(1) arc among carrier; or different specified
and are not limited to matters relating
to ti.oe.porlation under joint rates or over
through routes;

trust laws with regard to the same. . 49
U.S.C. § 51i(2;. The Act mandates the Com-
mission to approve the agreement only if it
finds that the agreement is in furtherance
of the national transportation policy and is
not prohibited by 49 U.S.C. 8§ 5b(-i), (5),
anil (6).* The Commission, in carrying out
this directive of Congress is the creator of
the rale bureau since without immunity
from the antitrust laws, it cannot operate.
Indeed, the Act requires that rate bureaus
operating under approved agreements must
maintain and keep open for inspection
accounts and records and to file stich re-
ports'as the Commission requires. 49
U.S.C. § fil'(3). The Commission is also
given authority to investigate and deter-
mine whether any previously approved
agreement, or any terms or conditions upon
which the' approval war. granted, are in
conformity with the standards of 49 1J.S.C.
§ 6b(2), and further, the Commission is giv-
en the power to terminate or modify its
prior approval in order to insure compliance
with the standards of Lite Act. 49 U.S.C.
§ 51.(7).

I'itrsu,‘m| to 49 U.S.C. § oh, the Commis-
sion has from time to lime approved rate
bureau agreements. See, 'e.g., Western
Traffic Assn.-Agreement, supra; liocky
Mountain Carriers—Agreement, 302 I.C.C.
{if9 (litoS); Motor Carriers Traffic Assn.,
Inc. Agreement, 3(Il IL.C.C. 751 (1957);
Hasten) Tank Curriers - Agreement, 301
I.C.C. 359 (1957); Middle Atlantic Confer-
ence—Agreement, 283 I.C.C. 683 (1951).

It was to review its approval of such
prior Agreements that E< Parte No. 297
war. instituted in 1973, posing twenty-e.ig.hl
areas cf inquiry, as specifically authorized
hy 49 U.S.C. 6 51,(7). Numerous parlies
indicated an intention In participate in the
proceedings; consequently, by Order dated
November 15, 1973, the Commission direct-
ed the Uurcaii of Enforcement "to file and

(*") which involve "pooling" under t5(1) <4
the Act (-19 tl 8.C. 6 5(1/); or

(D which <lo not aicor,l to each patty the
"lice and unrestrained right to lat e indepen-
dent fiction either, before or after any determi-
nation arrived at through Midi procedure."
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serve a statement of verified facts and of
argument setting forth The matters devel-
oped in the field investigations, as well as
from other sources, regarding the conduct
of the carrier rate bureau as a catalyst for
the subsequent submission of initial state-
ments of facts, arguments and opinion by
the respondents and other interested par-
lies.” First licport, 319 I.C.C. at 810. Sev-
eral hundred initial and reply statements
were filed in response. The Orders of the
Commission arisi..g out of this survey di-
rected that the agreements of rate bureaus
would not thereafter be accorded antitrust
immunity under <9 U.S.C. § 5b; (1) if such
bureaus protest the independent action pro-
posals of any of their member carriers; (2)
if such carrier members are affiliated with
shippers, unless the agreements of the bu-
reau prohibit such carriers from serving on
the bureau's Hoard of Directors, general
rate committees or any other committees
which have an effect directly or indirectly
upon the rate-making function of the bu-
reau, without prior Commission approval;
and, finally, (2) if the bureaus involved are
operating as profit-making entities.

The petitioners include Motor Carrier
Traffic Association, Inc. (MCTA), a motor
carrier rate bureau operating for profit,
which challenges tno withdrawal rf : nti-
trust immunity from bureaus which operate
for profit; Rocky Mountain Motor Traffic
Bureau, Inc. (Rocky Mount), it motor carrier
rate bureau challenging the restrictions on
carrier members of bureaus affiliated with
shippers; and All Island Delivery Service,
Inc., Pinter Bros., Inc., Troiano Express Co.,
Inc., Fciujr Transportation, Inc., and John
A. Jungerman Son, Inc., individual carrier
members of the Middle Atlantic Confer-
ence, a rate bureau, challenging the provi-
sions of Ex Parte 297 whiih withdraw anti-
trust immunity from rate bureaus protest-
ing independent action proposals of member
carriers before the Commission. Addition-
ally, several organizations interested in lhe*
outcome have intervened. P. .pendents are
the Interstate Commerce C. omission and
the United Stales (statutory respondent un-
der 28 U.S.C. 2814). This court's jurisdic-
tion to review lies under 28 U.S.C. 2221
and 2341 cL sap

Tile questions raised by the’petitioners
range from First Amendment rights to a
charge of "arbitrary and capricious con-
duct” on the part of the Commission. None
of the claims are meritorious, as we will
briefly show below. In so finding, we up-
hold the Orders of the Commission.

[1] 1. At the outset we note that Sec-
tion 5a(2) of the Act (19 1i.S.C. § 5b(2))
authorizes the Commission to approve an
agreement made under the provisions of the
Sec"on “if it finds that, by reason of fer-
tile .unco of the national transportation poli-
cy declared in lbis Act, the relief provided
in paragraph (9) should apply
with respect to the making and carrying
-cat of such agreement; otherwise the appli-
cation shall he denied." The Commission
followed this procedure and, in approving
the applications, provided that they were
subject to “such (general] terms and condi-
tions as the Commission may prescribe”. In
addition we note that Section 5a(7) of the
Act (49 U.S.C. § 5b(7)) specifically autho-
rizes the. Commission "to investigate and
determine whether any agreement previ-
ously approved by it under this section

is not or are not in conformity

with the standards set forth in paragraph

[f>a(2), 49 U.S.C. & fil>(2)]"- in "furtherance,

of the national transportation policy." In
addition, Section 5a(7) provides:

after such investigation, the

Commission shall by order terminate or

modify its approval of such an agreement

if it finds such action necessary to insure
conformity with such standard, and shall ;
modify the terms and conditions upon

which such approval was granted to the =

extent it finds necessary to insure con-
formity with such standard

Despite these clear and unequivocal
words, petitioners say that under the First
Amendment, and Section ' of the Act, 49.;
U.S.C. (j till), the rate bun-....; have a consti-
tutional right to file such protests. Section
21<i(u) of the Act, 49 U.S.C. § 210(e), does ;
provide that "Any person, Stale hoard, or-
ganization, or hotly politic may make eom-

£y *_. @ D»
R e \V

motoe carrik;

plaint in waiting to the f.
any such rate, fare, charge
rule, regulation, or praotir
proposed to be put into .

in violation of this Section <.
(49 U.Ss.C. § 317).

that under Section 2:6 or
protests may be filed but, s*;
only Section 5a deals with
corning rates and related :
requires prior approval of :
in order for the parties to :
to escape the penalties
laws. To permit a rate bn:
the proposals of a mender
chills the individual prop»>.V
little chance of adoption,
the opportunity for misuvr
as policing agencies agair.-s
tion. V/b agree with the f
"it is necessary to limit lis-
to protest in order to f«l.
action. Thu right of ir.di; =
paramount to maintaining '
the grant of antitrust imnm
terprvnlinn pressed by t
would operate to repeal Sect:
heart of the Act,.leaving th«
out statutory authorization
trust immunity. _

Petitioners urge that tr.
cannot reverse itself and
strictions on tie- bureaus arsj
tion i>arbitrary' and caprir
answer is, of course, that re]
is no anomaly in ‘democrat:
fact, it is the principal tool
provement is effected. The :
itself not only engages in I:
lias approved of its use by tr
Sue: Anwriatn Trucking As.-
chison T. & S.F. liy. Co., 3a
87 S.Ct. 1008, 18 LEd.2,1 $4
thor, there is nothing irrati
new rule (hat the Commiss
put into effect. In fact, the
the true tradition of our t
system which has been the =
economic accomplishment fot
lury. The Commission, in
cises its legislative fnnetio.*
Fifth Circuit has sa.d. "in*
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plaint, in writing to tin* Commission that
any such rate, faro, charge, classification,
rule, regulation, or practice, in effect or
proposed to he put into effect, is or will he
in violation of this SeciLu or of Section 217
(49 U.S.C. § 317). It may he
that under Section 216 or 217 individual
protests may he filed hut, strangely enough,
only Section 5a deals with “agreements con-
cerning rates and related matters”, and it
requires prior approval of the Commission
in order for the parties to the agreements
to escape the penalties of the antitrust
laws. To permit a rate bureau to protest
the proposals of a member individually so
chills the individual proposal that it stands
little chance of adoption, while providing
the opportunity for misuse of the bureaus
as policing agencies against, individual nc-
lion. We agree with the Commission that
“it is necessaiy to limit the bureaus’ right
to protest in order to foster independent
action. The right of independent action is
paramount to maintaining the integrity of
the grant of antitrust immunity." The in-
terpretation pressed by the petitioners
would operate to repeal Section 5a, the very
heart of the Act, leaving the bureaus with-
out statutory authorization as well as anti-
trust immunity.

Petitioners urge that the Commission
cannot reverse itself and now impose re-
strictions on the bureaus and that such ac-
tion is arbitrary and capricious. The. short
answer is, of course, that reversal of views
is no anomaly in democratic societies. In
fact, it is the principal tool by which im-
provement, is effected. The Supreme Court
itself not only engages in the practice but
lias approved of its use by the Commission.
See: American Trucking Assns., Inc. v. At-
chison T. «€ S.F. Ry. Co., 387 U.S. 397, 416,
87 S.Ct. 1608, 18 li.Eil.2d 847 (1907). Fur-
ther, there is nothing irrational about the
new rule that the Commission intends to
pul into effect. In fact, the new rule is in
the true tradition of our free enterprise
system which has been the keystone of our
economic accomplishment for nearly a cen-
tury. The Commission, in so acting, exer-
cises its legislative function, and, as the
Fifth Circuit has said: “may look beyond

_(1971).

[the record) and draw upon its own exper-
tise and experience." General Tele/dioae
Co. v. United Stales, 449 F.2d SIB, 862
Rased upon its experience, the
Commission found that, as usual, more goes
on than meets the eye. The paucity of
formal bureau protests does not adequately
reflect the number of threatened protests,
nor has tiie mere existence of the right to
protest had a significant anti-competitive
impact, both Commission findings. Cer-
tainly the purpose of the Commission was
to stimulate competition hy removing the
inhibitions against the filing of independent
actions, a move not only in the spirit of
**|otion 5a of the Act but in furtherance of
tile national transportation policy which is
the essence of this case. =

[2] 2: We now reach the challenge to
the order prohibiting carriers that are in
any way affiliated with a shipper from
serving on a bureau's board of directors,
general rate committee or nay Otlu-r com-
mittee which has an cffe her directly
or indirectly, upon the rate-making function
of the bureau, without specific: prior Com-
mission approval. It is said that this re-
quirement. is beyond tlu: Commission’s stat-
utory' authority and is also arbitrary and
caprii ions. As we have already indicated,
Section 5a(7) of the Act, 49 U.S.C. § 5h(7),
grants the Commission full and omplcle
authority to act as it did, and we shall not
discuss the point further. See: Unite,l
States v. Chesapeake « Ohio Ry. Co., 426
U.S. 5011, 96 S.Ct. 2318, 49 |,.Ed.2d 11 (decid-
ed .lime 17, 197G); United Stales v. Alie
phony-laitl'nm Steel, 406 U.S. 742, 755, 92
S.Ct. 1911, 82 L.Ed.2d 453 (1972). Nor does
the Commission’s Order violate a legislative
policy favoring rate bureau organizations.
The Order docs not destroy tlie basic pur-
pose of the bureaus, contrary to the. bu-
reaus’ claim, as the restrictions are not ab-
solute—the Order itself permits exceptions.
Moreover, we note that the Congress direct-
ed that, the Commission should weigh the
conflicting demands of the antitrust laws
and the surface transportation system, re-
solving the same hy the application of a
standard involving the National Transput-
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talion Policy. H.R.Rep.No0.1100, SCtli Cong.
1st Scss. at 5, U.S.Code Cong.Scrv.191S, p.
1844. Such a resolution requires considera-

tion, not only of efficiency hut of competi-.

live impact. See: McLean Trucking Co. v.
United States, 321 U.S. 07, 87, 61 S.Ct. 370,
88 I,.Ed. 5-14 (1911).

Nor do we believe that the action of N\e
Comndssion in this reguru lacked a rational
basis. Our study of the problem shows tin.I
the possibility of a conflict of interest is
self-evident, although none was actually
shown. In such a stale of the record, it
appears rational for the Commission to pro-
hibit shipper-affiliated carrier participation
in those activities where the’possibility of :
conflict of interest is high, hut to permit
exemptions through Commission approval
of bureau applications. The Commission
adopted a stance, which in effect, is a case
by case disposition, rather than a general
rule. We find that this procedure over-
comes the petitioners’ objection.

T he remaining contentions regarding this
rule arc frivolous and require no discussion.

13] 3. The final issue presented is the
question of rate bureau profit-making ac-
tivilics. It. is contended that prohibiting
profit-making is lieyond the power of the
Commission and that the action involved
here should be classified as adjudication,
rather than rule-.naking. As we have indi-
cated, supra, we consider the action of the
Commission in Ex I’arte 297 to constitute
rule making—and, we add, all of the peti-
tioners, save one, agree. Under the Admin-
istrative Procedure Act '“rule’ means the
whole or a part of an agency statement of
general or particular applicability and fu-
ture effect designed to implement, inter-
pret, or piescribe law or policy "
ft U.S.C. (j 551(4). Petitioner points to no
applicable provision of law which requires a
full-dress hearing here, nor have we found
any.

I'll The petitioner finally claijr.s that
the Commission has no power to prohibit
profit-making and to do so is an unconstitu-
tional deprivation of property, but does not
support tins view with authority. In fact.
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to the contrary, the Commission found the
rate bureaus to be service organizations "fi-
nanced by fee assessments of the members,
and not entrepreneurial. As such, the ele-
ment of profit has been attacked as not
compatible with the strict service function
of organizations operating with antitrust
immunity." First Report, 3-19 I.C.C. at 826.
The bureaus act as agents for the carriers
and would be in violation of the antitrust
laws without the immunity hath furnished
by the Commission: All of the expenses of
the bureaus are passed on to the shippers
and ultimately to the public. If there are
services to the public, reimbursement
should be on a compensatory basis. The
cost of the bureaus as profit-making organi-
zations chargeable to the shipper and the
public is inconsistent with the public inter-
est. If this drives the bureaus out of busi-
ness, so be it. The public will not Iw sad-
dled with their profits and at the same time
afford them antitrust immunity. The or-
ders of the Commission are

Affirmed.

WI1DENER
and dissent g:

Circuit Judge, eonetirrim

1 concur in the pinjon of the court in
Nos. 76-1329 and 76-1125. Rut, in No.
76 1426, | respectfully dissent.

In deciding to prohibit rate bureaus from
protesting independent action proposals of
member carriers, the Interstate Commerce
Commission quotes language from Arliel
Truck | :ies, Inc. v. Central States Motor
Freight, 321 I.C.C. 460, 471, stating that
"(i]l is necessary to harmonize Section 5a
149 U.S.C. § 5I>] and Sections 216(e) and (Q)
119 U.S.C. 316(e) and (g)J of tim Act."

49 U.S.C. 8 5l) relieves parties to an ap-
proved agreement (rate bureaus) from the
operation of the antitrust laws. 49 U.S.C.
§ 316(e) provides in pertinent part:

"Any person, State hoard, organization,

or body politic may make.complaint in

writing to the Commission that any such
, rate, fare, charge, classification, rule, reg-
ulation, Or practice, in effect or proposed
to be jml into effect, is or will he in

violation of this section or of section 317

of this title."
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For a number of years tlie ICC lias given
effect to both parts of the statute as enact-
ed by Congress. Central States Motor
Common Carriers—Agreement, 299 I.C.C.
773 (1957); Southern Motor Carriers—
Agreement, 297 I.C.C. 603 (1956); Middle
Atlantic Conference—Agreement, 2.83
I.C.C. 683, GS9 (1951).

In Southern Motor Carriers, the ICC har-
monized the two sections in the following
way:

"The right to bike independent action by

conference members is distinguished

from, and does not conflict with, the
equally established right of the confer-
ence, or any other person or hotly politic
to protest or complain of any such action.
After a carrier takes independent action,
the action taken stands upon exactly the
same footing with respect to the confer-
ence, in its efforts to foster a sound and
stable rate structure in the interest of its
members as a whole, as any such action
taken hy a carrier not a conference mem-
ber. To interpret section 5a otherwise
would not only contravene the provisions
of section 216, paragraphs (e) and (g), as
stated, and of the national transportation
policy, but would jeopardize the full and
free hearing so necessary and essential to
the development of complete records in
proceedings before the Commission. For
the foregoing reasons, we are not in ac-
cord with the prot.est.ants in their request
that, the agreement be. modified to pro-
hibit. the conference from petitioning for
the suspension of member-carrier rales or
participating in complaint proceedings
before the Commission.” 297 I.C.C. at
Clo.

Rut: now, in spile of its findings that "the
practice of rate bureaus in protesting rates
has been conducted in a manner that is
generally fair and devoid of base motives,"
and in spite of its slatament that, "jwje
have not found evidence of any flagrant,
abuse by rate bureaus in the exercise of the
right to protest,” the ICC declares that the
rate bureaus' right, t protest must he "sub-
ordinated" to the right of independent ac-
tion.

-wW V..

The. statistical background, however,
which iu this case must speak with more
authority than mere feelings, does not show
a threat to independent action; indeed I
submit the contrary is shown. Of the 7,163
independent actions in 1973, the seven bu-
reaus protested 199, only 2.G6 percent..
Middle Atlantic, for example,'protested 46
of 1,064 independent actions in its tariffs in
the twelve months ending May 31, 1973.
Thirty-four of the 46 protested tariffs were
rejected, suspended, or withdrawn. In
1973, Rocky Mountain Tariff Bureau pro-
tested 6 of 320 independent actions in its
tariffs. Four of the six protested tariffs
were suspended or withdrawn. Southern
Motor Carriers Rate Conference protested
26 of the 2,914 independent actions in its
tariffs. Thirteen of the 26 protested tariffs
were suspended. The low percentage of
bureau protests and the high percentage of
their success indicate to me that the. system
is working as Congress intended, that is, as
nn‘“advantage and aid to the Commission in
the administration of the act and the pre-
vention of destructive rate cutting” in a
situation where "]i]t is manifestly impossi-
ble, as a practical matter, for the Commis-
sion to scrutinize each and all of the multi-
plicity of tariffs and rate changes that arc
constantly being’ filed." Mid,lie Atlantic
Conference, 233 I.C.C. at. 639.

For these reasons, 1 would preserve the
rate bureau:.’ right to protest as Congress
established it in code 8§ 316( ) and (g).

Because 1 rely cn the statutory provi-
sions, 1 find no need to discuss, and express
no opinion on, the first amendment issues
raised in this appeal and somewhat per-
suasively presented under the Noerr-1'en-
ninglon doctrine. Ashwntuler v T.V.A,
297 U.S. 283, 316, 56 S.Ct. 466, 80 I,.Ed. 683
(1035) (Rrandeis, .1., concurring). See Unst-
ern It.li. Presidents Conference v. S< *r
Motor Freight, Inc., 365 U.S. 127, 81 S.Ct.
523, 5 I,.Eil.2d 464 (1961); United Mine
Workers v. Pennington, 381 U.S. 657, 85
S.Ct. 1585, 14 |. Ed.2d 626 (1965); Califor-
nia Motor Transport Co. v. Trucking Unlim
ited, 401 U.S. 593, 92 S.Ct. 609, 30 I..IM.2
642 (1971).
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lowing deductions for income tax, is a step in die direction of
creating a true divorce between ownership and control and of
undermining the basic nature and character of our society. It
is a step away from an individualistic society and toward the
corporate state.

Chapter IX

Occupational

Licensure

The overthrow of die medieval guild system was an indis-
pensable early step in the rise of freedom in die Western world.
It was a sign of die triumph of liberal ideas, and widely recog-
nized as such, that by the mid-nineteenth century, in Britain,
the United States, and to a lesser extent on the continent of
Europe, men could pursue whatever trade or occupation they
wished without the by-your-Icayc of any governmental or quasi-
govcrnmcental authority. In more recent decades, there has been
a retrogression, an increasing tendency for particular occupa-
tions to be restricted to individuals licensed to practice them by

the state.
These restrictions on the freedom of individuals to use their
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resources as they wish are important in their own right. In addi-
tion, they provide still a different class of problems to which
we can apply the principles developed in the first two chapters.

I shall discuss first the general problem and then a particular
example, restrictions on the practice of medicine. The reason for
choosing medicine is fhat it seems desirable to discuss the restric-
tions for which the strongest case can be made — there is not
much to be learned by knocking down straw men. | suspect
that most people, possibly even most liberals, believe that it is
desirable to restrict the practice of medicine to people who are
licensed by the state. | agree that the case for licensure is stronger
for medicine than for most other fields. Yet the conclusions |
shall reach arc that liberal principles do not justify licensure
even in medicine and that in practice the results of state licen-
sure in medicine have been undesirable.

UBIQUITY OF GOVERNMENTAL RESTRICTIONS
ON ECONOMIC ACTIVITIES MEN MAY ENGACE IN

Licensure is a special case of a much more general and exceed-
ingly widespread ohcnom non, namely, edicts that individuals
may not engage in particular economic activities except under
conditions laid down by a constituted authority of the state.
Medieval guilds were a particular example of an explicit system
for specifying which individuals should be permitted to follow
particular pursuits. The Indian caste: system is another example.
To a considerable extent in the caste system, to a lesser extent
in the guilds, the restrictions were enforced by general social
customs rather than explicitly by government.

A widespread notion about the caste system is that every per-
son’s occupation is completely determined by the caste into
which lie is born. It is obvious to an economist that this is an
impossible system, since it prescribes a rigid distribution of per-
sons among occupations determined entirely by birthrates and
not at all by conditions of demand. Of course, this is not the
way the system worked. What was true, and to some measure
still is, was that a limited number of occupations were reserved
to members of certain castes, but not every member of those
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castes followed those occupations. There were some general
occupations, such as general agricultural work, which mem-
bers of various castes might engage in. These permitted an ad-
justment cf the supply of people in different occupations to the
demand for their services.

Currently, tariffs, fair-trade laws, import quotas, production
guotas, trade union restrictions on employment and so on are
examples of similar phenomena. In all these cases, governmental
authority determines the conditions under which particular in-
dividuals can engage in particular activities, which is to say, the
terms on which some individuals arc permitted to make ar-
rangements with others. The common feature of these cxnm-
plcs, as well as of licensure, is that the legislation is enacted on
behalf of a producer group. For licensure, the producer group is
generally a craft. For the other examples,!it may be a group
producing a particular product which wants a tariff, a group of
small retailers who would like to be protected from competition
by the “chiseling” chain stores, or a group of oil producers, of
farmers, or of steel workers.

Occupational licensure is by now /Zcry widespread. According
to Walter Gellhorn, who has written the best brief survey |
know, “By 195? more than 80 separate occupations exclusive
of ‘owncr-busincsscs,” like restaurants and taxicab companies,
had been licens'd by state law; and in addition to the state laws
there arc municipal ordinances in abundance, not to mention
the federal statutes that require the licensing of such diverse
occupations as radio operators and stockyard commission
agents. As long ago as 1938 a single state, North Carolina, had
extended its law to 60 occupations. One may not be surprised to
learn that pharmacists, accountants, and dentists have been
reached by state law as have sanitarians and psychologists, as-
saycrs and architects, veterinarians and librarians. But with
what joy of discovery docs one learn about the licensing of
threshing machine operators and dealers in scrap tobacco?
What of egg graders and guide dog trainers, pest controllers
and yacht salesmen, tree surgeons and well diggers, tile layers
and potato growers? And what of the hypertrichologists who
arc licensed in Connecticut, where they remove excessive and
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unsightly hair with the solemnity appropriate to their high
sounding title?” 1 In the arguments that seek to persuade legis-
latures to enact such licensure provisions, the justification is
always said to be the necessity of protecting the public interest.
However, the pressure on the legislature to license an occupa-
tion rarely comes from the members of the public who have
been mulcted or in other ways abused by members of the
occupation. On the contrary, the pressure invariably comes
from members of the occupation itself. Of course, they are
more aware than others of how much they exploit the cus-
tomer and so perhaps they can lay claim to expert knowledge.

Similarly, the arrangements made for licensure almost in-
variably involve control by members of the occupation which
is to be licensed. Again, this is in some ways quite natural. If
the occupation of plumbing is to be restricted to those who
have die requisite capacity and skills to provide good service
for their customers, clearly only plumbers are capable of judg-
ing who should be licensed. Consequently, the board or other
body that grants licenses is almost invariably made up largely
of plumbers or pharmacists or physicians or whatever may be
the particular occupation licensed.

Gcllhorn points out that “Seventy-five per cent of the occu-
pational licensing boards at work in this country today arc
composed exclusively of licensed practitioners in the respective
occupations. These men and women, most of whom arc only
part-time officials, may have a direct economic interest in many
of the decisions they make concerning admission requirements
and the definition of standards to be observed by licensees.
More importantly, they arc as a rule directly representative of
organized groups within die occupations. Ordinarily they arc
nominated by these groups as a step toward a gubernatorial or
other appointment that is frequently a mere formality. Often
the formality is dispensed with entirely, appointment being
made directly by the occupational association—as happens,
for example, with the cmbalmcrs in North Carolina, the dcn-

*Walter Gcllhorn, Individual Freedom and Governmental Rettraintt (Eaton
Rouge: Louisiana State University Preti, 1956). Chapter entitled 'The Right to
Make a Living," p. 106.
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tists in Alabama, die psychologists in Virginia, the physicians
in Maryland, and the attorneys in Washington.” 2

Licensure dierefore frequently establishes essentially the me-
dieval guild kind of regulation in which the state assigns
power to die members of the profession. In practice, the con-
siderations taken into account in determining who shall get
a license often involve matters that, so far as a layman can
see. Have no reladon whatsoever to professional competence.
This is not surprising. If a few individuals are going to decide
whether other individuals may pursue an occupation, all sorts
of irrelevant considerations are likely to enter. Just what the
irrelevant considerations will be, will depend on the personal-
ities of die members of die licensing board and djc mood of
die time. Gcllhorn notes the extent to which a loyalty oath was
required of various occupations when the fear of communist
subversion was sweeping the country. He writes, “A Texas
statute of 1952 requires each applicant for a pharmacist’s li-
cense to swear that ‘lie is not a member of the Communist
Party or affiliated with such party, and diat he does not believe
in and is neither a member of nor supports any group or or-
ganization diat believes in, furthers or teaches the overthrow
of die United States Government by force or any illegal or
unconstitutional methods.” The relationship between this oath
on the one hand and, on the other, die public health which is the
interest purportedly protected by the licensing of pharmacists,
is somewhat obscure. No more apparent is the justification for
requiring professional boxers and wrestlers in Indiana to swear
that they arc not subversive ... A junior high school teacher
of music, having been forced to resign after being identified as
a Communist, had difficulty becoming a piano tuner in die
District of Columbia because, forsooth, he was ‘under Com-
munist discipline.” Veterinarians in the state of Washington
may not minister to an ailing cow or cat unless they have first
signed a non-Communist oath.” 8

Whatever one’s attitude towards communism, any relation-
ship between the requirements imposed and die qualities

" Ibid. pp. 140-41.
*hid., pp. 139-30.
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which the licensure is intended to assure is rather far-fetched.
The extent to which such requirements go is sometimes little
short of ludicrous. A few more quotations from Gellhorn may
provide a touch of comic relief.4

One of the most amusing sets of regulations is that laid
down for barbers, a trade that is licensed in many places. Here
is an example from a law which was declared invalid by Mary-
land courts, though similar language can be found in statutes
of other states which were declared legal. “The court was
depressed rather than impressed by a legislative command that
neophyte barbers must receive formal instruction in the ‘scien-
tific fundamentals for barbering, hygiene, bacteriology, histol-
ogy of the hair, skin, nails, muscles and nerves, structure of
the head, face and neck, elementary chemistry relating to
sterilization and antiseptics, disease of the skin, hair, glands
and nails, haircutting, shaving and arranging, dressing, color-
ing, bleaching, and tinting of the hair’.” 8 One more quotation
on the barbers: “Of eighteen representative states included in
a study of barbering regulations in 1929, not one then com-
manded an aspirant to be a graduate of a ‘barber college,’
though apprenticeship was necessary in all. Today, the states
typically insist upon graduation from a barbcri. g school that
provides not less (and often much more) than one thousand
hours of instruction in ‘theoretical subjects’ such as sterilization
of instruments, and this must still be followed by apprentice-
ship.” 8 | trust these quotations make it clear that the problem
of licensing of occupations is something more than a trivial
illustration of the problem of state intervention, that it is al-
ready in this country a serious infringement on the freedom of
individuals to pursue activities of their own choice, and that
it threatens to become a much more serious one with the con-
tinual pressure upon legislatures to extend it.

Before discussing the advantages and disadvantages of liccns-

Mn fairness to Waller Gellhorn, | should note that he docs not share my view
that the correct solution to these problems is to abandon licensing. On the contrary,
he thinks that while licensing has gone much too far it has some real functions to
perform. He suggests procedural reforms and changes that in his view would limit
the abuse of licensure arrangements.

‘ Ibid., pp. lal-aa.

'Ibid., p. 146.
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ing, it is worth noting why we have it and what general political
problem is revealed by the tendency for such special legislation
to be enacted. The declaration by a large number of different
state legislatures that barbers must be approved by a committee
of other barbers is hardly persuasive evidence that there is in fact
a public interest in having such legislation. Surely the explana-
tion is different; it is that a producer group tends to be more con-
centrated politically than a consumer group. This is an obvious
point often made and yet one v/hose importance cannot be over-
stressed.7 Each of us is a producer and also a consumer. How-
ever, we are much more specialized and devote a much larger
fraction of our attention to our activity as a producer than as
a consumer. We consume literally thousands if not millions of
items. The result is that people in the same trade, like barbers
or physicians, all have an intense interest in the specific prob-
lems of this trade and are willing to devote considerable energy
to doing something about them. On the other hand, those of us
who use barbers at all, get barbercd infrequently and spend
only a minor fraction of our income in barber shops. Our
interest is casual. Hardly any of us are willing to devote much
time going to the legislature in order to testify against the in-
iquity of restricting the practice of barbering. The same point
holds for tariffs. The groups that think they have a special in-
terest in particular tariffs arc concentrated groups to whom the
issue makes a great deal of difference. The public interest is
widely dispersed. In consequence, in the absence of any general
arrangements to offset the pressure of special interests, producer
groups will invariably have a much stronger influence on legis-
lative action and the powers that be than will the diverse, widely
spread consumer interest. Indeed from this point of view, the
puzzle is not why we have so many silly licensure laws, but
why we don’t have far more. The puzzle is how we ever suc-
ceeded in getting the relative freedom from government con-
trols over the productive activities of individuals that we have
had and still have in this country, and that other countries have
had as well.

' Sec, for example, Wesley Mitchell's famous article on the "Backward Art of
Spending Money," reprinted in his book of essayi carrying that title (New York:
McGraw-Hill, 1937), pp. 3-19.
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The only way that | can see to offset special producer groups
is to establish a general presumption against the state under-
taking certain kinds of activities. Only if there is a general
recognition that governmental activities should be severely
limited with respect to a class of cases, can die burden of proof
be put strongly enough on those who would depart from this
general presumption to give a reasonable hope of limiting the
spread of special measures to further special interests. This
point is one we have adverted to time and again. It is of a piece
with die argument for the Bill of Rights and for a rule to
govern monetary policy and fiscal policy.

POLICY ISSUES RAISED BY LICENSURE

It is important to distinguish three different levels of control:
first, registration; second, certification; third, licensing.

By registration, | mean an arrangement under which indi-
viduals are required to list their names in some official register
if they engage in certain kinds of activities. There is no provision
for denying the right to engage in the activity to anyone who
is willing to list his name. He may be charged a fee, cither as a
registration fee or as a scheme of taxation.

The second level is certification. The governmental agency
may certify that an individual has certain skills but may not
prevent, in any way, the practice of any occupation using these
skills by people who do not have such a certificate. One example
is accountancy. In most states, anybody can be an accountant,
whether lie is a certified public accountant or not, but only
those people who have passed a particular test can put the title
CPA after their names or can put a sign in their offices saying
they are certified public accountants. Certification is frequently
only an intermediate stage. In many states, there has been a
tendency to restrict an increasing range of activities to certified
public accountants. With respect to such activities there is li-
censure, not certification. In some states, “architect” is a title
which can be used only by those who have passed a specified
examination. This is certification. It docs not prevent anyone
else from going into the business of advising people for a fee
how to build hou*- s.
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The third stage is licensing proper. This is an arrangement
under which one must obtain a license from a recognized au-
thority in order to engage in the occupation. The license is
more than a formality. It requires some demonstration of com-
petence or the meeting of some tests ostensibly designed to in-
sure competence, and anyone who does not have a license is not
authorized to practice and is subject to a fine or a jail sentence
if he does engage in practice.

The question | want to consider is this: under what circum-
stances, if any, can wec justify the one or the other of these steps?
There are three different grounds on which it seems to me regis-
tration can be justified consistently with liberal principles.

First, it may assist in the pursuit of other aims. Let me illus-
trate. The police are often concerned with acts of violence. After
the event, it is desirable to find out who had access to firearms.
Before the event, it is desirable to prevent firearms from getting
into the hands of people who are likely to use them for criminal
purposes. It may assist in the pursuit of this aim to register stores
selling firearms. Of course, if | may revert to a point made
several times in earlier chapters, it is never enough to say that
there might be a justification along these lines, in order to con-
clude that there is justification. It is necessary to set up a balance
sheet of the advantages and disadvantages in the light of liberal
principles. All I am now saying is that this consideration might
in some cases justify overriding the general presumption against
requiring the registration of people.

Second, registration is sometimes a device to facilitate taxation
and nothing more. The questions at issue then become whether
the particular tax is an appropriate method to raise revenue for
financing government services regarded as necessary, and
whether registration facilitates the collection of taxes. It may
do so cither because a tax is imposed on the person who registers,
or because the person who registers is used as a tax col‘cctor. For
example, in collecting a sales tax imposed on various items of
consumption, it is necessary to have a register or list of all the
places selling goods subject to the tax.

Third, and this is the one possible justification for registration
which is close to our main interest, registration may be a means
to protect consumers against fraud. In general, liberal principles
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assign to the state the power to enforce contracts, and fraud
involves the violation of a contract. It is, of course, dubious that
one should go very far to protect in advance against fraud be-
cause of the interference with voluntary contracts involved in
doing so. But | do not think that one can rule out on grounds
of principle the possibility that there may be certain activities
that are so likely to give rise to fraud as to render it desirable
to have in advance a list of people known to be pursuing this
activity. Perhaps one example along these lines is the registra-
tion of taxicab drivers. A taxicab driver picking up a person at
night may be in a particularly good position to steal from him.
To inhibit such practices, it may be desirable to have a list of
names of people who are engaged in the taxicab business, to
give each a number, and to require that this number be put in
the cab so that anyone molested need only remember the num-
ber of the cab. This involves simply the use of the police power
to protect individuals against violence on the part of other indi-
viduals and may be the most convenient method of doing so.

Certification is much more difficult to justify. The reason is
that this is something the private market generally can do for
itself. This problem is the same for products as for people’s
services. There arc private certification agencies in many areas
that certify the competence of a person or the quality of a partic-
ular product. The Good Housekeeping seal is a private certifica-
tion arrangement. For industrial prodr:ts there arc private
testing laboratories that will certify to the quality of a particular
product. For consumer products, there arc consumer testing
agencies of which Consumer’s Union and Consumer’s Research
are the best known in the United States. Better Business Bureaus
arc voluntary organizations that certify the quality of particular
dealers. Technical schools, colleges, and universities certify the
quality of their graduates. One function of retailers and depart-
ment stores is to certify the quality of the many items they sell.
The consumer develops confidence in the store, and the store
in turn has an incentive to earn this confidence by investigating
the quality of the 'terns it sells.

One can however argue that in some cases, or perhaps even in
many, voluntary certification will not be carried as far as indi-
viduals would be willing to pay for carrying it because cf the
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difficulty of keeping the certification confidential. The issue is
essentially the one involved in patents and copyrights, namely,
whedier individuals are in a position to capture the value of the
services that they render to others. If | go into the business of
certifying people, there may be no efficient way in which | can
require you to pay for my certification. If | sell my certification
information to one person, how can | keep him from passing
it on to others? Consequently, it may not be possible to get
effective voluntary exchange with respect to certification, even
though this is a service that people would be willing to pay for
if dicy had to. One way to get around this problem, as we get
around other kinds of neighborhood effects, is to have govern-
mental certification.

Another possible justification for certification is on monopoly
grounds. There are some technical monopoly aspects to certifi-
cation, since die cost of making a certification is largely inde-
pendent of the number of people to v/hom die information is
transmitted. However, it is by no means clear that monopoly
is inevitable.

Licensure seems to me still more difficult to justify. It goes
still farther in the direction of trenching upon the rights of
individuals to enter into voluntary contracts. Nonetheless, there
arc some justifications given for licensure that the liberal will
have to recognize as within his own conception of appropriate
government action, though, as always, the advantages have to
be weighed against the disadvantages. The main argument dial
is relevant to a liberal is the existence of neighborhood effects.
The simplest and most obvious example is the “incompetent”
physician who produces an epidemic. Insofar as he harms only
his patient, diat is simply a question of voluntary contract and
exchange between the patient and his physician. On this score,
there is no ground for intervention. However, it can be argued
that if the physician treats his patient badly, he may unleash
an epidemic that will cause harm to third parties who arc not
involved in the immediate transaction. In such a case, it is con-
ccivauu. hat everybody, including even the potential patient
and physician, would be willing to submit to the restriction of
the practice of medicine to “competent” people in order to
prevent such epidemics from occurring.
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In practice, the major argument given for licensure by its
proponents is not this one, which has some appeal to a liberal,
but rather a strictly paternalistic argument that has little or no
appeal. Individuals, it is said, arc incapable of choosing their
own servants adequately, their own physician or plumber or
barber. In order for a man to choose a physician intelligently,
he would have to be a physician himself. Most of us, it is said,
are therefore incompetent and we must be protected against
our own ignorance. This amounts to saying that we in our
capacity as voters must protect ourselves in our capacity as con-
sumers against our own ignoraacc, by seeing to it that people
arc not served by incompetent physicians or plumbers or
barbers.

So far, | have been listing the arguments for registration, certi-
fication, and licensing. In all three cases, it is dear that there
arc also strong social costs to be set against any of these advan-
tages. Some of these social costs have already been suggested
and | shall illustrate them in more detail for medicine, but it
may be worth recording them here in general form.

The most obvious social cost is that any one of these measures,
whether it be registration, certification, or licensure, almost :n-
cvitably becomes a tool in the hands of a special producer group
to obtain a monopoly position at the expense of the rest of the
public. There is no way to avoid this result. One can devise one
or another set of procedural controls designed to avert this out-
come, but none is likely to overcome the problem that arises
out of the greater concentration of producer than of consumer
interest. The people who arc most concerned with any such
arrangement, who will press most for its enforcement and be
most concerned with its administration, will be the people in
the particular occupation or trade involved. They will inevitably
press for the extension of registration to certification and of
certification to licensure. Once licensure is attained, the people
who might develop an interest in undermining the regulations
arc kept from exerting their influence. They don’t get a license,
must therefore go into other occupations, and will lose interest.
The result is invariably control over entry by members of the
occupation itself and hence the establishment of a monopoly

position.
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Certification is much less harmful in this respect. If the certi-
fied “abuse” their special certificates; if, in certifying new-
comers, members of die trade impose unnecessarily stringent
requirements and reduce the number of practitioners too much,
the price differential between certified and non-certified will
become sufficiently large to induce die public to use non-certi-
ficd practitioners. In technical terms, die elasticity of demand
for the services of certified practitioners will be fairly large, and
the limits within which they can exploit the rest of the public
by taking advantage of dieir special position will be rather
narrow.

In consequence, certification without licensure is a half-way
house that maintains a good deal of protection against monopo-
lization. It also has its disadvantages, but it is worth noting diat
the usual arguments for licensure, and in particular the pater-
nalistic arguments, arc satisfied almost entirely by certification
alone. If the argument is mat we arc too ignorant to judge good
practitioners, all that is needed is to make the relevant infor-
mation available. If, in full knowledge, we still want to go to
someone who is not certified, that is our business; we cannot
complain that we did not have the information. Since argu-
ments for licensure made by people who a.c not members of
the occupation can be satisfied so fully by certification, | per-
sonally find it difficult to sec any case for which licensure rather
than certification can be justified.

Even registration has significant social costs. It is an important
first step in the direction of a system in which every individual
has to carry an identity card, every individual has to inform
authorities what he plans to do before he docs it. Moreover, as
already noted, registration tends to be the first step toward
certification and licensure.

MEDICAL LICENSURE

The medical profession is one in which practice of the pro-
fession has for a long time been restricted to people with
licenses. Offhand, the question, “Ought we to let incompetent
physicians practice?” seems tc admit of only a negative answer.
But | want to urge that second thought may give pause.
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In the first place, licensure is the key to the control that the
medical profession can exercise over the number of physicians.
To understand why this is so requires some discussion of the
structure of the medical profession. The American Medical Asso-
ciation is perhaps the strongest trade union in the United States.
The essence of the power of a trade union is its power to re-
strict the number who may engage in a particular occupation.
This restriction may be exercised indirectly by being able to
enforce a wage rate higher than would otherwise prevail. If
such a wage rate can be enforced, it will reduce the number
of people who can get jobs and thus indirectly the number of
people pursuing the occupation. This technique of restriction
has disadvantages. There is always a dissatisfied fringe of people
who are trying to get into the occupation. A trade union is much
better off if il can limit directly the number of people who enter
the occupation — who ever try to get jobs in it. The disgruntled
and dissatisfied arc excluded at the outset, and the union docs
not have to worry about them.

The American Medical Association is in this position. It is a
trade union that can limit the number of people who can enter.
How can it do this? The essential control is at the stage of
admission to medical school. The Council on Medical Edu-
cation and Hospitals of the American Medical Association ap-
proves medical schools. In order for a medical school to get
and stay on its list of approved schools it has to meet the stand-
ards of the Council. The power of the Council has been dem-
onstrated at various times when there has been pressure to
reduce numbers. For example, in the 1930’s during the depres-
sion, the Council on Medical Education and Hospitals wrote
a letter to the various medical schools saying the medical schools
were admitting more students than could be given the proper
kind of training. In the next year or two, every school reduced
the number it was admitting, giving very strong presumptive
evidence that the recommendation had some effect.

Why does the Council’s approval matter so much ? If it abuses
its power, why don’t unapproved medical schools arise? The
answer is that in almost every state in the United States, a per-
son must be licensed to practice medicine, and to get the license,
he must be a graduate of an approved school. In almost every
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state, the list of approved schools is identical with the list of
schools approved by the Council on Medical Education and
Hospitals of the American Medical Association. That is why
die licensure provision is the key to die effective control of ad-
mission. It has a dual effect. On the one hand, the members of
the licensure commission are always physicians and hence have
some control at the step at which men apply for a license. This
control is more limited in effectiveness than control at the medi-
cal school level. In almost all professions requiring licensure,
people may try to get admitted more than once. If a person tries
long enough and in enough jurisdictions he is likely to get
through sooner or later- Since he has already spent the money
and time to get his training, he has a strong incentive to keep
trying. Licensure provisions diat come into operation only after
a man is trained therefore affect entry largely by raising the
costs of getting into the occupation, since it may take a longer
time to get in and since diere is always some uncertainty
whether he will succeed. But this rise in cost is nothing like so
effective in limiting entry as is preventing a man from getting
started on his career. If he is eliminated at the stage of entering
medical school, he never comes up as a candidate for exami-
nation; he can never be troublesome at that stage. The efficient
way to get control over the number in a profession is therefore
to get control of entry into professional schools.

Control over admission to medical school and later licensure
enables the profession to limit entry in two ways. The obvious
one is simply by turning down many applicants. The less obvi-
ous, but probably far more important one, is by establishing
standards for admission and licensure that make entry so diffi-
cult as to discourage young people from ever trying m get ad-
mission. Though most state laws require only two years of
college prior to medical school, nearly 100 per cent of the en-
trants have had four years of college. Similarly, medical train-
ing proper has been lengthened, particularly through more
stringent internship arrangements.

As an aside, the lawyers have never been as successful as the
physicians in getting control at the point of admission to pro-
fessional school, though they arc moving in that direction. The
reason is amusing. Almost every school on the American Bar
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Association’s list of approved schools is a full time day school;
almost no night schools are approved. Many state legislators,
on the other hand, are graduates of night law schools. If they
voted to restrict admission to the profession to graduates ot
approved schools, in effect they would be voting that they them-
selves were not qualified. Their reluctance to condemn their
own competence has been the main factor that has tended to
limit the extent to which law has been able to succeed in imitat-
ing medicine. | have not myself done any extensive work on re-
guirements for admission to law for many years but | understand
that this limitation is breaking down. The greater affluence of
students means that a much larger fraction arc going to full
time law schools and this is changing the composition of the
legislatures.

To return to medicine, it is the provision about graduation
from approved schools that is the most important source of pro-
fessional control over entry. The profession has used this control
to limit numbers. To avoid misunderstanding let me emphasize
that I am not saying that individual members of the medical
profession, the leaders of the medical profession, or the people
who are in charge of the Council on Medical Education and
Hospitals deliberately go out of their way to limit entry in order
to raise their own incomes. That is not the way it works. Even
when such people explicitly comment on the desirability of
limiting numbers to raise incomes they will always justify the
policy on the grounds that if “too” many people are let in, this
will lower their incomes so that they will be driven to resort
to unethical practices in order to earn a “proper” income. The
only way, they argue, in which ethical practices can be main-
tained is by keeping people at a standard of income which is
adequate to the merits and needs of the mcdi al profession. |
must confess that this has always seemed to me objectionable
on both ethical and factual grounds. It is extraordinary that
leaders of medicine should proclaim publicly that they and their
colleagues must be paid to be ethical. And if it were so, | doubt
that the piicc would have any limit. There seems little corre-
lation between poverty and honesty. One would rather expect
the opposite; dishonesty may not always pay but surely it some-
times docs.
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Control of entry is explicitly rationalized along these lines
only at times like the Great Depression when there is much
unemployment and relatively lo v incomes. In ordinary times,
the rationalization for restriction is different. It is that the mem-
bers of the medical profession want to raise what diey regard
as the standards of “quality? of the profession. The defect in
this rationalization is a common one, and one that is destructive
of a proper understanding of the operation of an economic sys-
tem, namely, the failure to distinguish between technical effi-
ciency and economic efficiency.

A story about lawyers will perhaps illustrate the point. At a
meeting of lawyers at which problems of admission were being
discussed, a colleague of mine, arguing against restrictive ad-
mission standards, used an analogy from the automobile
industry. Would it not, he said, be absurd if the automobile in-
dustry were to argue that no one should drive a low quality car
and therefore that no automobile manufacturer should be
permitted to produce a car that did not come up to the Cadillac
standard. One member of the audience rose and approved die
analogy, saying that, of course, die country cannot afford any-
thing but Cadillac lawyers| This tends to be the professional
attitude. The members look solely at technical standards of
performance, and argue in effect that we must have only first-
rate physicians even if this means that some people get no
medical service— though of course they never put it diat way.
Nonetheless, the view diat people should get only die “opti-
mum" medical service always lead to a restrictive policy, a pol-
icy that k”eps down die number of physicians. | would not, of
course, want to argue that this is the only force at work, but
only that this kind of consideration leads many well-mc; i ing
physicians to go along with policies that they would rcjert out-
of-hand if they did not have this kind of comfirting
rationalization.

It is easy to demonstrate that quality is only a rationalization
and not the underl’; ng reason for restriction. The power of the
Council on Medical Education and Hospitals of the American
Medical Association has been used to limit numbers in ways
that cannot possibly have any connection whatsoever with qual-
ity. The simplest example is their recommendation to various
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states that citizenship be made a requirement for die practice
cf medicine. | find it inconceivable to see how this is relevant to
medical performance. A similar requirement diat they have
tried to impose on occasion is that examination for licensure
must be taken in English. A dramatic piece of evidence on the
power and potency of the Association as well as on the lack of
relation to quality is proved by one figure that | have always
found striking. After 1933, when Hitler came to power in Ger-
many, there was a tremendous outflow of professional people
from Germany, Austria and so on, including of course, physi-
cians who wanted to practice in the United States. The humber
of physicians trained abroad who were admitted to practice in
the United States in the five years after 1933 was the same as in
the five years before. This was clearly not the result of the nat-
ural course of events. The threat of these additional physicians
led to a stringent tightening of requirements for foreign physi-
cians that imposed extreme costs upon them.

It is -clear diat licensure is die key to the medical profession’s
ability to restrict the number of physicians who practice medi-
cine. It is also the key to its ability to restrict technological and
organizational changes in die way medicine is conducted. The
American Medical Association has been consistently against
the practice of group medicine, and against prepaid medical
plans. These methods of practice may have good features and
bad features, but diey are technological innovations that people
ought to be free to try out if they wish. There is no basis for
saying conclusively that the optimum technical method of or-
ganizing medical practice is practice by an independent physi-
cian. Maybe it is group practice,'maybe it is by corporations
One ought to have a system under which all varieties can be
tried.

The American Medical Association has resisted such attempts
and has been able effectively to inhibit them. It has been able to
do so because licensure has indirectly given it control of
admission to piacticc in hospitals. The Council on Medical Ed-
ucation and Hospitals approves hospitals as well as medical
schools. In orde; for a physician to get admission to practice
in an "approved ' hospital, he must generally be approved by
his county medial association or by the hospital board. Why
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can’t unapproved hospitals be set up? Because under present
economic conditions, in order for a hospital to operate it must
have a supply of interns. Under most state licensure laws, candi-
dates must have some internship experience to be admitted to
practice, and internship must be in an “approved” hospital. The
list of “approved” hospitals is generally identical with that of
the Council on Medical Education and Hospitals. Consequently,
the licensure law gives the profession control over hospitals as
well as over schools. This is die key to the AMAs largely suc-
cessful opposition to various types of group practice. In a few
cases, the groups have been able to survive. In the District of
Columbia, they succeeded because they were able to bring suit
against the American Medical Association under the federal
Sherman antitrust laws, and won the suit. In a few other cases,
they have succeeded for special reasons. There is, however, no
doubt that the tendency toward group practice has been greatly
retarded by the AMA’s opposition.

It is interesting, and this is an aside, that the medical associa-
tion is against only one type of group practice, namely, prepaid
group practice. The economic reason seems to be that this elim-
in-ues the possibility of engaging in discriminatory pricing.8

It is clear that licensure has been at ' of the restriction of
entry and that this involves a heavy ,, .1 cost, both to the
individuals who want to practice medicine but arc prevented
from doing so and to the public deprived of the medical care it
wants to buy and is prevented from buying. Let me now ask the
question: Does licensure have the good effects that it is said
to have ?

In die first place, docs it really raise standards of competence?
It is by no means clear that it docs raise the standards of compe-
tence in the actual practice of the profession for several reasons.
In the first place, whenever you establish a block to entry into
any field, you establish an incentive to find ways of getting
around it, and ot course medicine is no exception. The rise of
die professions of osteopathy and of chiropractic is not unre-
lated to the restriction of entry into medicine. On the contrary,
each of these represented, to some extent, an attempt to find a

*Stc Reuben Kcssel, "Price Discrimination in Medicine," The lonrnal ol Law
and Economic», Vol. | (October, 1958), ao-53.
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way around restriction of entry. Each of these, in turn, is pro-
ceeding to get itself licensed, ar d to impose restrictions. The
effect is to create different levels and kinds of practice, to dis-
tinguish between what is called medical practice and substitutes
such as osteopathy, chiropractic, faidi healing and so on. These
alternatives may well be of lower quality than medical practice
would wave been without the restrictions on entry into medicine.

More generally, if the number of physicians is less than it
otherwise would be, and if they are all fully occupied, as they
generally are, this means that there is a smaller total of medical
practice by trained physicians— fewer medical man-hours
of practice, as it were. The alternative is untrained practice by
somebody; it may and in part must be by people who have no
professional qualifications at all. Moreover, the situation is much
more extreme. If "medical practice” is to be limited to licensed
practitioners, it is necessary to define what medical practice is,
and featherbedding is not something that is restricted to the
railroads. Under the interpretation of the statutes forbidding
unauthorized practice of medicine, many things arc restricted to
licensed physicians that could perfectly well be done by techni-
cians, and other skilled people who do not have a Cadillac medi-
cal training. | am not enough of a technician to list the examples
at all fully. I only know that those who have looked into the
guestion say that the tendency is to include in "medical practice”
a wider and wider range of activities that could perfectly well be
performed by technicians. Trained physicians devote a consid-
erable part of their time to things that might well be done by
others. The result is to reduce drastically the amount of medical
care. The relevant average quality of medical care, if one can
at all conceive of the concept, cannot be obtained by simply aver-
aging the quality of care that is given; that would be like judg-
ing the effectiveness of a medical treatment by considering only
the survivors; one must also allow for the fact that the restric-
tions reduce the amount of care. The result may well be that the
average level of competence in a meaningful sense has been
reduced by the restrictions.

Even these comments do not go far enough, because they
consider the situation at a point in time and do not allow for
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changes over time. Advances in any science or field often result
from the work of one out of a large number of crackpots and
quacks and people who have no standing in the profession. In
the medical profession, under present circumstances, it is very
difficult to engage in research or experimentation unless you are
a member of the profession. If you are a member of the profes-
sion and want to stay in good standing in the profession, you are
seriously limited in the kind of experimentation you can do.
A “faith healer" may be just a quack who is imposing himself
on credulous patents, but maybe one in a thousand or in many
thousands will produce an important improvement in medi-
cine. There are many different routes to knowledge and learn-
ing and the effect of restricting the practice of what is called
medicine and defining it as we tend to do to a particular group,
who in the main have to conform to the prevailing orthodoxy, is
certain to reduce the amount of experimentation that goes on
and hence to reduce the rate of growth of knowledge in the area.
What is true for the content of medicine is true also for ..s
organization, as has already been suggested. | shall expand fur-
ther on this point below.

There is still another way in which licensure, and the asso-
ciated monopoly in the practice of medicine, tend to render
standards of practice low. | have already suggested that it ren-
ders the average quality of practice low by reducing the num-
ber of physicians, by reducing the aggregate number of hours
available from trained physicians for more rather than less im-
portant tasks, and by reducing the incentive for research and
development. It renders it low also by making it much more
difficult for private individuals to collect from physicians for
malpractice. One of the protections of the individual citizen
against incompetence is protection against fraud and the ability
to bring suit in the court against malpractice. Some suits arc
brought., and physicians complain a great deal about how much
they have to pay for malpractice insurance. Yet suits for mal-
practice arc fewer and less successful than they would be were
it not for the watchful eye of the medical associations. It is not
easy to get a physician to testify against a fellow physician when
he faces the sanction of being denied the right to practice in an
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“approved” hospital. The testimony generally has to come from
members of panels set up by medical associations themselves,
always, of course, in the alleged interest of the patients.

Wi icn these effects arc taken into account, | am myself per-
suaded that licensure has reduced both the quantity and quality
of medical practice; that it has reduced the opportunities avail-
able to people who would like to be physicians, forcing them to
pursue occupations they regard as less attractive; that it has
forced the public to pay more for less satisfactory medical serv-
ice, and that it has retarded technological development both in
medicine itself and in the organization of medical practice. |
conclude that licensure should be eliminated as a requirement
for the practice of medicine.

When all this is said, many a reader, | suspect, like many a
person with whom | have discussed these issues, will say,
“But still, how else would | get any evidence on the quality
of a physician. Granted all that you say about costs, is not licen-
sure the only way of providing the public with some assurance of
at least minimum quality ?" The answer is partly that people do
not now choose physicians by picking names at random from a
list of iiccnscd physicians; partly, that a man'’s ability to pass an
examination twenty or thirty years earlier is hardly assurance
of quality now; hence, licensure is not now the main or even a
major source of assurance of at least minimum quality. But
the major answer is very different. It is that the question itself
reveals the tyranny of the status quo and the poverty of our
imagination in fields in which we are laymen, and even in those
in which we have some competence, by comparison with the
fertility of the market. Let me illustrate by speculating on how
medicine might have developed and what assurances of quality
would have emerged, if the profession had not exerted monop-
oly powver.

Suppose that anyone had been free to practice medicine with-
out restriction except for legal and financial responsibility for
any harm done to others through fraud and negligence. | conjec-
ture that the whole development of medicine would have been
different. The present market for medical care, hampered as
it has been, gives some hints of what the difference would have
been. Group practice in conjunction with hospitals would
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have grown enormously. Instead of individual practice plus
large institutional hospitals conducted by governments or elee-
mosynary institutions, there might have developed medical part-
nerships or corporations—medical teams. These would have
provided central diagnostic and treatment facilities, including
hospital facilities. Some presumably would have been prepaid,
combining in one package present hospital insurance, health in-
surance, and group medical practice. Others would have
charged separate fees for separate services. And of course, most
might have used both methods of payment.

These medical teams— department stores of medicine, if you
will—would be intermediaries between the patients and the
physician. Being long-lived and immobile, they would have a
great intcre;t in establishing a reputation for reliability and
guality. For the same reason, consumers would get to know
their reputation. They would have the specialized skill to judge
the quality of physicians; indeed, they would be the agent of
the consumer in doing so, as the department store is nhow for
many a product. In addition, they could organize medical care
efficiently, combining medical men of different degrees of skill
and training, using technicians with limited training for tasks
for which they were suited, and reserving highly skilled and
competent specialists for the tasks they alone could perform.
The reader can add further flourishes for himself, drawing in
part, as | have done, on what now goes on at the leading medical
clinics.

Of course, not all medical practice would be done through
such teams. Individual private practice would continue, just as
the small store with a limited clientele exists alongside the de-
partment store, the individual lawyer alongside the great many-
partncrcd firm. Men would establish individual reputations and
some patients would prefer the privacy and intimacy of the
individual practitioner. Some areas would be too small to be
served by medical teams. And so on.

I would not even want to maintain that the medical teams
would dominate the field. My aim is only to show by example
that there are many alternatives to the present organization of
practice Tilt impossibility of any individual or small group con-
ceiving of all the possibilities, let alone evaluating their merits,
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is the great argument against central governmental planning
and against arrangements such as professional monopolies that
limit the possibilities of experimentation. On the other side, the
great argument for the market is its tolerance of diversity; its
ability to utilize, a wide range of special knowledge and capacity.
It renders special groups impotent to prevent experimentation
and permits the customers and not the producers to decide what
will serve the customers best

Chapter X

The Distribution

of Income

/' *centralelement in the development of a collectivist senti-
ment in tliis century, at least in Western countries, has been a
belief in equality of income as a social goal and a willingness to
use the arm of the state to promote it. Two very different ques-
tions must be asked in evaluating this egalitarian sentiment and
the egalitarian measures it has produced. The first is norma-
tive and ethical: what is the justification for state intervention to
promote equality? The second is positive and scientific: what
has been the effect of the measures actually taken?

THE ETHICS OF DISTRIBUTION

The ethical principle that would directly justify the distribu-
tion of income in a free market society is, “To each according to
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The objectives of government planners in different agencies
aie otlen so vausd that a single policy can't meet the goals ot
all concerned. A prime example is the call for deregulation of
the trucking industry by some members of the Council ol
Economic Advisors and officials of some past administrations.
While these people have been mainly concerned with opera-
tion of the free enterprise system and the lowest possible
consumer prices, other branches of government have been
spending a lot of time—and truck buyers’ dollars—trying to
make highways safer.

A recent study by Dr. D. Daryl Wyckolf of the Harvard
Graduate School of Business indicates that these two philoso-
phies are not compatible in actual practice. Dr. Wyckoft dis-
tributed an extensive four-page questionnaire 's> drivers last
December, and about 10,500 were filled out and returned.
About half the responses wen made by company drivers for
private and common carriers and the balance were from
independent contractors and exempt independents.

o n 1

For those familiar with the tiucemng industry, the answers
contain few surprises. 1Toy only support the contention that
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truckers with the least assurance of an adequate income drive
faster and have more accidents and moving violations. In all
three of those categories, company or independent carriers of
exempt commodities vied lor the doubtful distinction of ranking
first. Here are some results of the survey:

Moving  Reportable

Violations Accidents

Type of Cruising 109,000 100,000 mi.

Operation Speed mph ml. per yr. per yr.
exempt, company 63.00 1.32 0.24
exempt, contractor C2.55 1.33 0.70
private 61.72 0.87 0.2-1
contract, contractor 60.05 0.7-1 0.33
comrgon, contractor 60.26 0.77 0.31
contract, company 59.39 0.7G 0.26
common, company 58.85 0.-11 0.19

Tho number of moving violations almost perfectly parallels
the average speed of various lypes of drivers. The number ol
reportable accidents is not necessarily an indication that
drivers for private carriers and exempt haulers have fewer
accidents. The Bureau of Motor Carrier Safety has repeatedly
charged that thoso truckers do not report accidents unless they
arc major crashes.

The data in this survey supports that charge; exempt con-
tractors admitted to having a greater number of reportable
accidents than any of the regulated carrier drivers, whether on
payroll or under lease. BMCS statistics, based on voluntary
reports of accidents where damage exceeds S?00, indicate
that regulated carriers have a much higher n- aiber of acci-
dents in retailor) to miles driven

Cheating on hours of service also follows a common pattern
in tho survey. Hero are survey results in that category:

Type of % Using % Falsi- % Driving
Operation Multiple  fylng Logs Over 10 lirs.
Logs

exempt, company 32.74 39.28 45.98
exempt, contractor 27.37 44.9-1 43.07
private 9.56 29.36 25.06
contract, contractor 10.22 33.56 27.23
common, contractor 11.89 33.91 11.30
contract, company 1.87 29.26 13.05
common, company 4.90 4.27 2.48

It seems clear from tho results of this survey that many
exempt carriers pay little or no attention to safety regulations.
Whether this is a matter ol economics or simply a "Go-lo-hell"
attitude isn't clear. But exempt carriers as a group tend to resist
rate regulation.
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Iri..reslingly enough, some major rule changes have been
made or are pending that coincide closely wilh the results ot
the survey. One is the new detention rule. A few days ago a
common carrier executive told me: "l can't argue w;th the
intent of the rule But il simply doesn't lake reality into account.
We have a long, profitable run lo our eastern terminus but only
one authority on the return trip. Contractors loved it because it
paid well both ways. But they often have to lay over 12 to 24
hours to get loaded out. None ever minded because the haul
was profitable even considering the lost time.

"Now comes the new detention rule." he said, "and we
charge the customer $18 per hour detention. He calls us and
says tnat while he likes our service two local carriers will drop
trim trailers at no cost. Our contractors are perfectly willing to
go on as they have. After all, they're making money on the
round trip. But we can't afford to lose a certificate by waiving
detention.

"We have two choices: drop the account and deadhead our
contractors back, or set up a trailer poo! so we can drop
trailers. Problem is about 60% of our contractors own their own
trailers so they aren't happy about that either.”

This is one of those Instances where a well-intentioned rule
can hurt more than il helps. The carrier is urged by contractors
to forget detention—just get them the loads. But he points out
that becoming ttie first case in court under the new rule is
hardly one of his goals.

The pending changes in the hours of service regulation are
another example of iho same type of situation. The survey of Dr.
Wyckoff indicates that only common carrier company drivers
pay any attention to hours of service as regulations are now
written. Most flagrant violators are those hauling exempt com-
modities. It neaily half the latter can't live with present hours ot
service, why are they not protesting the stiil more stringent
tiours of i irvice regulations sought by the Teamsters?

O I n

| In a sense of the word this thumbing the nose at regulations
I has contributed to fie chaos of the trucking industry If a
) shipper doesn't like rates or delivery schedules of legitimate
| carriers, he only lias to contact a hot freight aitist who will take
it across the country non-stop at half the cost. But the same
people who accept those types of loads arc the ones who cry
loudest about the restrictions of regulation and the difficulties

ol surviving in the business,

j The carrier who called me probably reflects a widespread
\ opinion among legitimate carriers when he said, "All these new

\ regulations are placing a burden ot enforcement on the carrier.
\l for one am not going to tolerate falsified logs because BMCS
‘will think of auditing regulated carriers first. It's about time
contractors and independents either fight rule changes that
take money out of their pockets oi learn to live with them Ithink
we may be headed toward an enforcement situation that gives
them no other choice."

Thu record of compliance with safety regulations has such a
diioct bearing on the amount of economic regulation that
j truckers live with that | begin to suspect there are twoworlds in
trucking: those who largely obey the law and are reat ounbly
wr Il rewarded for ttieir efforts, and those who have trouble
surviving oven though they break every safety regulation on the
hooks.

That f.ict alone is mute testimony that independents and
contractors need to make their opinions heard The attitude
that BMCS safety regulations were only written to be broken is
biinging on an enforcement altitude that could spell disaster
for many in trucking.

—
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Mere's the totally operator-oriented
air t?eal series from National Cush-N-Aire. It
can match any man to his machine. We call it the
EXEC SERIES because it does more it puts him
in charge.

EJow there’s the built-in smooth riding
Chugger-Snubber with Positive Lock-Out. Stand-
ard on models 95 and 195.

There’'s the modified backrest that al-
lows extra room at the belt line and increased
lumbar support. Improved sent cushion for even
more comfort than before. Both backed with
resilient webbing to help operators stay relaxed,
alert and productive.

Also, there are all the great things like
air-suspension, contoured cushions and (he broad
range of seat adjustments that have made Cush-
N-Aire the bestselling air seat

Ask for National Cush-N-Aire EXEC
SERIES by name for it remarkably comfortable,
virtually maintenance free ride.

H MATfIONAL SHATIi!?3G COMPANY

fpBtalk Avenue | «v.i Dent. 111108
P.O. Box m
MiiuifMd, Ohio 44901

Phone; 419/524 (MW A Mibviluty of Oiroimitloy
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DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES 7/ pQUCH g

) o JUNEAU, ALASKA 9981J
offia of m comssiosdi /  (telex 45328)

RE: Senate Bill 60,
Relating to Enforcement Authority

Honorable Brad Bradley

Chairman, Senate Commerce Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Bradley:

The Department or Transportation and Public Facilities offers the following
comments on Senate Bill 60.

The amendments proposed by this bill are in consonance with actions by
National and other States®™ regulatory authorities for surface and air

carriers, to reduce safety violations and other infractions of carrier
regulations.

The debate on carrier deregulation, especially for the trucking industry,
is iIntense at the National and State levels. Attached for your informa-
tion are reports on the subject. Please note the report by the American
Trucking Association, Inc., "Against Deregulation”.

As discussed with the Alaska Transportation Commission, the amendments
will provide the legal authority needed for enforcement of the ATC"s

regulations.
\Sincerely,
Richard A. Holden
Deputy Commissioner
Attachment

cc: Robert W. Ward
Keith Specking
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AMERICAN ASSOCIATION OF STATE HIGHWAY
AND TRANSPORTATION OFFICIALS

THOMAS D. MORELAND. Presidenl HENRIK E STAFSETH. Executive Director
Commissioner and Stale Highway Engineer 444 N. Capito! Street. N.W. Suite 225
Georgia Department of Transportation Washington. D.C 20001

Telephone. (202) S24-58C0

January 8, 1979

< fG
To Members F"if the Policy Committee P
of the American Association of State AR .
Highway and Transportation Officials n
y *2
Dear Members:
Enclosed are three reports done by the Task Force on Trucking co

Deregulation under the Highway Subcommittee on Highway Transport.
These are being supplied for your review prior to the Policy
Committee meeting in Forth Worth, Texas on January 23rd.

HIR:dk

Enclosure



John R. Tabb P.O. Eox 1850
Director 7>> Coii» 39205

r

January 5, 1979

Mr. Bill Bulley, Secretary . . i
Chairman, Highway Transport Subcommittee = \%

W ashington Department of Transportation

Transportation Building

Olympia, Washington 98504

Dear Mr. Bulley; e -

The Task Force on Trucking Deregulation met on December
28, 1978, at which time we reviewed and discussed the m aterial we
had been able to accumulate at that time.

Enclosed are three reports which we feel give accurate views
on the pros, cons and middle ground to this issue. Although we do
not feel we will have a draft position paper prior to the Policy Com-
m ittee meeting in Fort Worth on January 23, we do feel it would be
most helpful if the enclosed material were reviewed by the Policy
Committee prior to our meetlLig.

One important matter we believe must be addressed by the
Policy Committee prior to our position on this issue is Section IIl of
the AASHTO National Transportation Policy as adopted by the Policy
Committee, November 16, 1975, St. Louis, Missouri. It appears
that a position toward deregulation would be in conflict with the pres-
ent policy.

Sincerely

John R. Tabb, Chairman
Task Force on Trucking Deregulation

JRTrlb

Enclosures

CC: Mr. H. J. Rhodes, AASHTO
Mr. Verdi Adams, Louisiana
Mr. Marcus Yancey, Texas
Mr. Billy Cooper, Arkansas
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«'* INTRODUCTION

Motor Carrier Industry - large, complex.

Exact number of intercity tru.cking firms 1is unknown.

- Best total estimate in excess of 100,000 individual firms.

15,000 motor carriers are regulated by ICC.
15

Trucking Industry hauls literally thousands of commodities to tens of
thousands of U. S. communities.

Total expenditures of industry in 1974 - $48.8 Billion.

Accounts for 23% of all intercity freight transport measured in ton-miles or
647. measured in terms of transportation expenditures.

Industry employs approximately 1.2 million people.
Labor force heavily organized - principally by Teamsters Union.

Despite large number of carriers, individual shipper of regulated commodities
has limited choice available to him.

No ICC-regulated carrier authorized to carry freight to any place in the U.S.
Shipments between large cities - perhaps dozen or more carriers available.

For smaller cities - particularly in growth areas since regulation of motor
carriers began - perhaps one or two.

In most -instances - no carrier has authority to serve both the shipping and
receiving points.
* /

Thus, two or more carriers must combine efforts to provide service required.
Regulated carrier ™ /fits comparable with the rest of the U. S. economy.

No information on exempt carriers - apparently good since that portion of
industry continues to attract new capital. Operate good equipment - provide
reliable service. -

Corporate turnover rate comparable to similar industries.

All sectors of industry - regulated and unregulated - are affected by the
regulatory system.

Common carriers must provide service to anyone, but cannot enter into

contracts with their customers and are limited to certain commodity
hauling and places served.



- Contract carriers - service by contract only and to a limited number
of customers.

- Private carrier may haul goods for own company, but not for any other
company - including its own corporate affiliates and subsidiaries.

- Agricultural carriers exempt from federal regulations, but are limited

to unprocessed agricultural products - wheat, cabbage, corn, livestock,
etc. -

REGULATED CARRIERS

Common and Contract Carriers.
- Account, for about 40% of total intercity truck freight in ton-miles.

- ICC regulates rates of common carriers - commodities carried and
routes of operation.

Entry by new firms - limited.

Most ICC operating authorities referred to as "grandfather rights”?- in
existence before 1935 Act.

New entry granted, generally, only when ICC determines existing carriers
not adequate to serve demands for truck transport.

Expa .sion of existing carriers into new routes generally requires purchase
of another carrier's operating authority.

Firms regulated in one of two ways -

- As to commodities carried, but latitude as to routes - "Specialized
Commodity Carriers."”

- As to where they may operate, but latitude as to commodities carried
"General Freight Carriers."”

Specialized Commodity Carriers - generally smaller firms - specialize in
truckload shipments, but do not require use of terminals.

General Freight Carriers - 2/3 of total revenue of ICC - regulated industry.
Truckload shipment carriers compete with railroads.

Rates apply to both truckload (TL) and less than truckload (LTL), but affects
general freight most.

Rates determined by rate bureaus sanctioned by ICC.



Result r LTL shippers have only one rate available - no competition.
Private carriers and railroads provide competition for truckload rates.

In fact, most TL rates are negotiated individually.between shipper and
carrier. .o -

= ' UNREGULATED CARRIERS

Nonregulated sector of trucking industry accounts for 60% of all traffic.
Consists for most part of exempt and private carriers.
Unregulated carriers must not carry regulated commodities on a for-hire basis.

Though not directly subject to economic regulation, they are severely
restricted by it.

<, Example: A carrier hauling wheat to a flour mill cannot haul processed
flour back to wheat growing area.

— Example:. A private trucking company may not haul goods on a for-hire
basis for another company, even though it is entirely owned by the other
company. ‘

- Example: Private carriers may not lease their trucks and drivers to
regulated carriers for periods of less than thirty days. Thus, they

cannot lease their trucks on a back-haul basis. Result - unnecessary
empty truck mileage - higher costs to consumers.

/ ' ' .PASSENGER CARRIERS

Intercity Bus Industry subject to economic regulation like trucking industry.
1067 regulated intercity bus firms in with $884 Million in revenue.

Bus industry dominated by two firms v,. . account for 70% of total revenue.
Most routes dominated by one carrier.

Most heavily traveled routes have two to no more than three carriers at best.

Entry tightly restricted and rates tightly regulated.



sMOTOR CARRIER RATES - Description of Present System

Rate regulation particularly affects LTL general freight traffic.

LTL rates initiated by associations of carriers called Rate Bureausand
are granted antitrust immunity by ICC. * ' m

Almost all LTL shipments move under these rates.

Individual carriers permitted to file independent rates - but the important
erates are almost always set by rate bureaus. |If an important rate is set by

independent rate filing, the ICC routinely suspends the rate pending a hearing
on ultimate lawfulness of the rate.

ICC has broad powers to supervise rates through authority to find a rate
unlawful. But instead, its powers usually exercised in enforcing the price-
filing of rate bureaus - rather than promoting price competition in rate
making. . *

Most LTL traffic moves under Categorical Class Rates. Commodities grouped
into broad classes and rates are average rates based on average costs which
are published for each class.

Placement of a commodity in a class can substantially affect the shipping
rate. Not unusual for several commodities wi'th same transportationcharacter-
istics to move under different rates because of artificial groupinginto
different classes.

Classification of Commodity based on characteristics of transportation and value
of. ‘the commodity.

- Example: A product may be placed in different classes based on the method
of production.

Qlass ra'tes’ loosely related to industry-wide or system-wide average costs.
No’ allowance made for the quality of the service provided under a rate.
Rates not affected by balance of traffic or seasonal factors.

Fronthaul and backhaul rates; peak and off-peak rates are same. Result - little
inducement to utilize space on backhaul or to ship in off-peak time.

TL (truckload) shipments frequently move under contract based on rates reflecting
actual costs of required movements.

ECONOMIC EFFECTS OF RATE MAKING

Rates arc:

- Too high.
- Too inflexible.



. - lrrational. ' - ’
- Discriminatory. .o A

Rates too Hidh Yoo- . -

Unnecessary regulatory restrictions cause less efficient operation than when
based on competition.

Regulation causes carriers to use circuitous routes and empty backhauls.

Costs are inflated by regulation, thus rates must be higher than otherwise
to compensate for such costs.

Since LTL rates are collectively set by rate bureaus, there is no incentive
for competition.

Firms will use power to set rates to their own-advantage and therefore, price-
fixing is illegal in almost all other industries.

Nothing unique about the physical or economic attributes of trucking industry
to justify anti-competitive practices such as collective pricing.

In mid-1950"s fresh and frozen poultry and frozen fruits and vegetables were
changed from regulated to exempt commodities. Result - "before™ and "after"
studies by U. S. Dept, of Agriculture showed .rates dropped by 33% on poultry
and 197. on fruits and vegetables. Service improved dramatically as well.

The same study found private carriage dropped significantly after commodities
were exempted.

The ATA (American Trucking Association) states that operating rights have great
value and that value increases with time. The ATA statement to the ICC indicated
that recent acquisitions in the motor carrier industry indicate that amounts paid
for operating authorities amount to 15/. to 207. of the annual revenues produced

by those authorities. This is strong evidence that the present regulatory system
works to the disadvantage of the consumers.

Operating rights would only ha- e value if carriers were able to earn higher than
competitive returns on motor carrier service.

Studies on why firms turn from coomon to private carriers show they do so because
. they (private carriers) can provide the same service at lower cost. This can be
true only if common carriers were inflated or otherwise distorted, since private
carrier costs are essentially the same as coomon carrier costs for the same

operation - and private carriers ore not allowed to solicit traffic for backhauls

Because regulated carrier rates are too high, shippers' distribution costs ore to
high. Result - consumers pay more for goodl than they should.

In certain markets, carriers with stifled price competition engage in wasteful
service competition. Since they arc unable to compete for traffic by lowc ing



rates, they compete by adding more frequent service than they otherwise would.

This results in increased truck costs because the trucks run less fully loaded

than they otherwise would. This fuels higher rates, because rates are based on
average costs.

RATES AND SERVICE INFLEXIBLE T '
Since rates are not allowed.to vary, service quality is constrained. Carriers
are prevented from charging premium rates to offset costs of superior service.
Considerable evidence that users of motor carrier services want a diversity of
price and scrvice-quality alternatives, but they are prevented from it by the
rate regulation system.

A DOT survey showed that about 50% of industrial shippers used private carriers.

Reasons given by 70% of those shippers cited dissatisfaction with common carrier
service.

There are numerous examples of shippers who are willing to pay premium prices
for superior service, but unable to obtain such service from common carriers.

Rates are Irrational . - oo

No rational relation between rates charged and service rendered.

Rates for groups of towns further from a point of origin may be charged less than
those nearer. (Example: Dallas & Houston to Colorado towns).

Rates may be different even if traveling the same route. (Rocky Mountain Study -
Nine States).

Rates are Discriminatory

ICC requires all carrier rates be reasonable and not unjustly discriminatory. ICC
has decided this means the same rates apply to all shippers moving similar traffic
between specific points. When costs differ, the concept of equal is actual dis-
crimination. Some shippers are charged more than the cost of their traffic and some

charged less. Result - inequitable discrimination which breeds economic ineffi-
ciencies. .

Where traffic is greater in one direction than in the other, rates should be higher
on the prime haul and lower on the backhaul. This is true simply because of lower
costs associated with availability of excess capacity. ICC and the industry hove
resisted application of lower backhaul rates.because such action inevitably leads
to opening most of U. S. shipping to competitive pricing.

A serious consequence 1is that shippers ” long-run locational decisions are distorted.
V/erc rates related to costs, manufacturers would have economic incentives to locate
in the. direction of the prevailing backhaul.



Rate Structure too Complex
- Endless artificial distinctionsare strictly a product of regulatory systems.
- Given a choice, customers wouldnot tolerate presentsystem.

- Industry claims complexity results from needs to develop rates for so many
different commodities traveling to so njany destinations. But many other indus-
tries, unregulated, offer product lines to millions of customers. They do so
without creating demand for specialized services such as rate audit firms to
"ensure that customers receive the correct price”, etc.

Restrictions on Entry

m Must have a certificate from ICC.

- Obtained in one of two ways;

- Grandfather clause of 1935 Act - 18,000 plus firms in existence at time of
passage of the Act. 1 "

- Statutory test of "Public convenience and necessity.”

- PC&N tough to meet since ICC has decided statute means new carriers should not
be certified as long as existing carriers have "potential™ to provide adequate
service for traffic under consideration. (The inequity of denying individuals
the opportunity to engage in the business of their choice in order to protect
the interests of existing carriers is not considered at all.)

- In recent years approximately 80% of all applications have been granted, but few
of the certificates were for new carriers, and of this small number very few were
for authority broader than one commodity or one place.

Economic Effects > *,
- Market Concentration and Monopoly Power.

- One result of severe limits on new entry is to convert a naturally compe-
titive industry into one in which there are numerous instances of monopoly
(or oligopoly) power.

AN

- Best evidence is market value of operating rights.

- In 1972 tlie top four of the top eight firms® shares of total operating
income were 177. and 237. respectively. This in low compared to most manu-
facturing industries, but it must be viewed in the view of individual routes.
Since even the largest firms have limited authority and are unable to serve
the entire rarket, concentration on individual routes is much higher.



- Operating Inefficiencies

- Certificate restrictions not only limit competition, they cause regulated
carriers 'to operate less efficiently than they could if they were free to
manage their own internal operations. -

- About 30% of all commodity-restricted authorities provide only one-way
authority. Result - wasted resources.

- Route-restricted authorities specify the route carriers must travel.
Result - unnecessary mileage - wasted resources.

- No single carrier able to carry a shipment its.entire journey.
- Inequities

- Grandfathered firms were awarded, free of charge,, valuable property
rights. Ata estimated that by 1970 about $300 Million in operating
rights had been transacted. This represents a snail fraction of total
because only those authorities that have actually been sold are in the

figure.

- Other individuals have been prevented from engaging in the business of
their choice.

- OLhers, wanted to enter or to expand, have been forced to pay huge sums .
to those who already possessed operating rights.

eService to Rural Communities '

- Supporters of present regulatory system contend that unless competition is
restricted, motor carrier service to small rural communities will deteriorate.
Without the "obligation” to serve, it is contended thatsmall rural towns would
not receive service because there would be no incentive to serve them.

- Au. s. potstudy concludes that the current regulatory policies actually impair
rural motor carrier service.Rural towns would he better served by a regulatory
program which placed greater reliance on competitive market forces and which
eliminated unnecessary and wasteful operating restrictions - lower costs result
in lower rates for service.

Myths Used to Oppose Motor Carrier Regul atory Reform

- Market Chaos ) ‘ * -

- It is argued that any reduction in regulation will result in chaotic motor
carrier service. Carriers, it is said, will rush around without direction,
entering and leaving markets, or concentrating on large, high-density markets.
Most markets are unregulated and these markets function in a generally effi-
cient way. Firms make long-range commitments and customers are able to secure
services. It is the supplier's interest to give orderly and dependable service
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While it Is true that a product needs transportation, transportation
without products to transport would be useless - the supplier has a
eJeep interest in planning.

* - Regulatory Reform will Lead to Monopoly.

For industry concentration to lead tp monopoly abuses, surviving firms
. would have to bar new entrants. Other than by regulatory barriers,
there are no effective ways to bar entry in open competition. Nb
unusual management skills are required. Trucks and drivers are avail-
able. Capital needs are modest compared to manufacturing industries.
Currently, the exempt sector of the industry has thousands of carriers
with no evidence of dominance by a few large carriers.

- predatory Practices. . .

- Some opponen.s to regulatory reform contend it will lead to predatory
price cutting as firms try to drive their competitors out of the market.
Predatory competition,at best, is a short-term risk. A rational firm
would engage in such a practice only where there was a likely prospect
of obtaining monopoly profits by reduction of the number of competitors
or by disciplining the market. The predator firm would need superior
resources and real staying power. There would need to be strict barriers
to entry to enable the predator firm to recoup its loss. Where entry or
reentry can occur relatively easily whenever prices return to levels at
or above cost, the incentive in such behavior is eliminated. Experience
in the exempt sector confirms the absence of predatory behavior in an
unregulated environment. Besides, other laws that operate in other in-
dustries are available to protect against predatory behavior.

- Motor Carriers are Like Public Utilities.

- The traditional argument for public utility regulation is the industry
is a natural monopoly. This argument requires there be long-run economies
of scale in the industry. |If this is true, the industry will inevitably
become concentrated in one or a few large firms unless there are legal
constraints against that. Increasing returns to scale will give larger
firms aecompetitive advantage over others in the industry. Unit costs
will be lower so that they can underprice smaller firms, thus driving
those out of the market. This argument is not applicable as justification
for regulation of the motor carrier industry because motor .carriers are not
subject to increasing returns to scale. Large firms have no competitive
advantage simply from being large. There is no tcndancy toward natural
monopoly. A related argument is regulation is justified for the industry
because, like a public utility, the industry has an obligation to provide
service. To balance the burdens of this obligation, it is argued the in-
dustry should be sheltered from competition by restricting entry. This
argument is based on the "cart before the horse" theory. Public utilities
arc regulated because they are natural monopolies. Because of this monopoly
they are required to provide service to ail customers and prices are regulated.
Saying it another way, utilities are not regulated because they are required
to serve; they are regulated and required to serve because they arc monopolies.
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Frice Discrimination.

- Without safeguards under the existing system, it is argued that carriers
would practice price discrimination against shippers. Under the system
all shippers are charged the same rate for the same movement.

Only a monopoly 1is equipped to practice price discrimination,. The current
system causes price discrimination against shippers because rates are not
based on the specific costs of service.

How Can Rates Drop if Costs Do Not Drop?

- Rates will decrease with regulatory reform, not because the costs of inputs
will go down, but because resources will be used more efficiently. Costs
will increase if inflation continues, but not inconsistent with the rest of
the economy.

Liberalized Entry Will Lead to Increased Truck Traffic or. the Highways.

It is argued that regulation holds down the number of trucks on the highways.
..This argument confuses an increase in the number of firms with increased
numbers of trucks on the highways. The latter is determined by the amount
of cargo to be shipped. Regulatory reform should increase efficiency in the
euse of resources. Result - slower increase in total number of trucks
necessary to provide service - thus, less truck traffic increase on highways.

Impact on Railr ads.

- Regulatory system applies to LTL carriers 7 railroads do not compete in
this field.

Recreate the Conditions of the 1930"s.

The 1930°s was a period of severe depression and not a representative period
in American life. The principal proponents of motor carrier regulation in the
1930"s were the railroads who wanted to impose restrictions on a growing com-
petitor. The "chaos" of the 30°s were small truckers in a severe depression
seeking to stay employed.
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AMERICAN TRUCKING ASSOCIATIONS, INC., 1616 P Street, N.W., Washington, DC 20036

Motor Carrier Regulation — The Issue in Perspective

To: Newspaper and Magazine Editors

Radio and Television News Directors and Assignment Editors

Columnists
Commentators
News Analysts
Reporters

Since 1935, the interstate motor carrier
freight system in the United States has been
subject to economic regulation under the juris-
diction of the Interstate Commerce Commission.

Basically, this regulation has set controls over
entry into the field and has established supervi-
sion over the rates charged.

W en the regulation first went into effect,
there were those who said it would never work.
It has, but still over the years there have been
voices raised against it — fev. jn number and
representing for the most part the isolated, de-
tached views of economists, academic theorists
and Justice Department attorneys, plus a few of
the largest shippers in the country.

Lately, however, what began as a few whis-
pers now has become a more persistent cam-
paign, though one still supported in the main by
a handful of theoreticians, whether they be in

' government, a university or an editorial office.

For our part, we have always believed — and
still want to believe — that the vast majority of

those working in the news media take their re-
sponsibilities to the public seriously and want,
always, to be on the side of truth, fairness and
justice.

We also believe that it is virtually impossible
to I-mow the truth about this complicated subject
without first acquiring some basic knowledge
and understanding about the forces that brought
about this regulation in the first place and know-
ledge and understanding about the forces at
work that make this regulation just as necessary
and valid today.

In the interest of fairness, objectivity and
truth, we ask you to take a few minutes to read
this Background material, prepared especially
for you who work in the news media. You are
free, of course, to use all or any part of it, if you
desire, but our purpose is to give you
background.

If you have any questions concerning this re-
port, the regulatory issue or any other matters
relating to the trucking industry, we at Ameri-
can Trucking Associations will be pleased to as-
sist you.

CL.

Bennett C. Whitlock, Jr.
President
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> On* August 9,: 1935, President Franklin D.
Roosevelt signed into law the Motor Carrier Act,
a landmark in transportation legislation wh'-h
placed the interstate motor carrier freight busi-
ness under economic regulation by the Interstate
Commerce Commission.

Today, despite more than forty years of
phenomenal growth and progress by what is uni-
versally hailed as the finest transportation net-
work in history, this legislation is under attack
by a small but influential assortment of critics.

Certain Senators and Congressmen,” a few
economists, a handful of government figures,
some segments of the news media and a few big
shippers have been assailing the regulatory sys-
tem with a barrage that is virtually all heat and
no light.

“We need more competition in trucking," they
say.

“Regulation is costing American taxpayers
billions of dollars a year,” they say.

“Trucks are forced to run around empty be-
cause of regulation,” they say.

“Trucking is a closed industry that won't allow
in new blood,” they say.

That is what they say — but the facts show
otherwise.

Generally, three basic premises underlie the
deregulation rhetoric:

(1) There is a terrible mess in truck transpor-
tation that needs correcting.

(2) The solution is simple.

(3) The trucking industry is no different than
manufacturing or any other industry and
should be subject to the same economic
ground rules.

'The first premise — that there is a terrible
mess in our motor carrier system — is an essen-
tial tenet for all who favor deregulation. One
could not possibly cry out for “meaningful motor
carrier reform," unless one actually believed that
such reform was necessary; ergo, things must be
in a pretty sad state of affairs.

But arc they?

tic last time you were personally
inconvenienced by a breakdown in the surface
freight transportation system? If you arc a
member of the news media, you may give the
subject of freight transportation some thought
on occasion in the context of a news issue — you
may comment on it, you may criticize it, you may
report on it. But off the job you probably don’t
give it a moment’s consideration. You just go
through your daily routine, buying what you
want to buy when you want to buy it, taking for
granted it will be there, and thus in your per-
sonal life giving the lie to the charge that there is
a “mess” that needs correction.

In making your purchases do you ever concern
yourself with.the cost of transportation that is
built into the retail price? Most likely you do not.
The general public does not. In fact, the average
consumer in the United States takes freight
transportation for granted. That is the highest
tribute that can be paid to the regulatory sys-
tem. But if there were a mess, as the critics
contend, nobody would be taking the system for
granted, and truck transportation would be the
butt of the same kind of jokes comedians tell
about the mail service.

The second premise —. that the solution is
simple — points up the lack of understanding of
the freight transportation system and regula-
tion. Every critic of the regulatory transporta-
tion system has oversimplified the matter.

And finally, the oversimplification always
takes the form of comparing the trucking indus-
1try with other industries, with the clear implica-
tion that there is something unethical or un-
American about any industry that can avoid
what is referred to as “the competition of the
market place.”

The plain fact is the trucking industry is not
the auto industry; the trucking industry is not
the steel industry-; the trucking industry is not
the chemical industry. Transportation is not
manufacturing and is not subject to the same
economic laws as manufacturing.

Transportation is as special as telephone or
electric power service and cannot be left com-
pletely to “the competition of the market place,"
without jeopardizing the public right to such
service at an equitable rate. This is not to say
there is not competition in trucking. In fact com-
petition within the regulated trucking industry is
intense. But admittedly, it is competition within
the limits of a federally supervised structure.
But it works and it works well.



Why Regulation?

The establishment of economic regulation of
aurfacc freight transportation was no accident.
Nor was it something introduced in a hasty or
cavalier fashion. Economic regulation of Ameri-
ca’s surface freight system \v;is established by an
Act of Congress only after a lengthy and deliber-
ate investigation brought on by a torrent of com-
plainLs from the shipping public.

(It is significant that such complaints are not
being heard today. General R. Rosen brought
out this point in the August, 1977, issue of
Dun’s Review. ", .. there is no grassroots
pressure for it,” Rosen wrote referring to truck-

ing deregulation. freight rates do not in-
terest the average voter.”)

Back in 1885, following complaints about in-
adequate or discriminatory freight service, a Se-
nate Committee, the Cullom Committee, con-
ducted hearings in various parts of the country,
taking more than 2,000 pages of testimony. This
Committee, whose members all would have been
labeled ““economic conservatives,” finally re-
ported:

“It is the deliberate judgment of the Commit-
tee that upon n« public question are the people so
nearly unanimous as upon the proposition that
Congress should undertake in some way the reg-
ulation of interstate commerce."

The Committee Report zeroed in on the need
for regulation, a necessity that still is valid today
and will be valid so long as there is a general
public need for freight transportation service:

“The paramount evil chargeable against the
operation of tho transportation system of the
United States, as now conducted, is unjust dis-
crimination between persons, places, com-
modities and particular descriptions of traffic.”

Thus, the seller of transportation service had
it within his power to favor this shipper to the
detriment of that shipper, to serve this locality
and ignore that locality, to carry this freight and
refuse that freight.

it was a common observation," the Cul-
lom Report said, "even among those who might
hope for special favors, that a system of rates,
open to all and fair as between localities, would
be far prcr ruble to a system of special contracts
in which so large a personal element entered or
was commonly supposed to enter. Permanence of
rates was also seen to he of very high importance
to every man engaging in business enterprises,
since without it business contracts were lottery
ventures."

The report said that not only werc-manufac- <
turers ruined by transportation discrimination,
but even whole towns disappeared because of it.

And thus the Interstate Commerce Commis-
sion wes established, not to protect the rail-
roads, but to protect the shipper and to assure
the small community of equitable service. The
Interstate Commerce Act was the public’s re-
sponse to the retort, "The public be damned.”
Anyone wishing to understand the complexities
of transportation regulation must first of all un-
derstand that this federal control was born of
consumerism, not. special interest lobbying.

Those favoring the elimination of these con-
trols contend that times have changed, that the
railroads had a monopoly on transportation in
the 18S0’s and that there is no longer any need
for regulation.

A half a century after the railroads were
brought under the ICC, the Congress found it
necessary to bring in the burgeoning motor car-
rier industry also. The Supreme Court referred
to the pre-regulation era of the trucking industry’
while rendering a decision on leasing regulations
in 1953 in this manner:

"Then (prior to 1935) the industry was unsta-
ble economically, dominated by ease of competi-
tive entry and a fluid rate picture. And as a
result, it became overcrowded with small
economic units which proved unable to satisfy
even the most minimal standards of safety or
financial responsibility.”

Moreover, the great competitive spirit seen
rising between railroads and trucks in a deregu-
lated system is more myth than reality. Such
competition is limited~t(T begiri~with. Under a
non-regulated system, rails couid charge what-
ever they’d like for hauling trainloads of coal
from the mine to the generating plant hundreds
of miles distant. No trucking company could
handle that job at ainj rate. On tlie other hand,
rails are not suitable for hauling the less-than-
carload freight, the smaller shipments they long
ago abandoned to the motor carriers.

Truck-rai! competition has other natural
limits, including the limited number of localities
served by rails. According to the Rand McNally
Commercial Atlas and Marketing Guide, of the
131,000 communities in the United States, t>t per-
cent or virtually two out of three have no rail
service whatsoever. Even those which do have
rail service are dependent on trucks for most of
the goods imported and for <!oor-to-duor trans-
portation on those commodities brought in by
rails.



