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stating in detail the reasons 
postponem ent is necessary.

COMMERCE 3 AAC 60.200
3 AAC 60.250

why such

(b) The hearing officer in passing upon  a 
request for a postponem ent shall consider 
whether such request was promptly made. For 
good cause shown, the hearing officer may grant 
such a postponem ent and may, for good cause 
shown, order a postponem ent upon his own 
motion at least 10 davs before the date of the 
hearing. (Eff. 12/28/69, Reg. 31)

Authority: AS 42.07 .150

3 AAC 60.210. CONTINUANCES, (a) During a 
hearing, if it appears that further evidence or 
argument should be received, the hearing officer 
may, in his discretion, continue the hearing for 
good cause shown.

(b) The date o f  such continued hearing may be 
fixed at time o f  hearing or by later written 
notice to the parties. (Eff. 12/28/69, Reg. 3 '.)

A uthority: AS 42.07.150

3 AAC 60.220. CONSOLIDATION OF 
PROCEEDINGS. Proceedings may be 
consolidated for hearing in the discretion o f  the 
commission. (Eff. 12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.230. CONFERENCES, (a) It is the 
policy o f  the commission, in order to make 
possible a more effective use o f  hearing lime in 
formal proceedings, and otherwise to expedite 
the orderly conduct and disposition o f  such 
proceedings, to arrange for conferences between 
parties to such proceedings and the hearing 
officer to consider the following matters:

(1) simplification and clarification o f  the 
issues and elimination o f  irrelevant or immaterial 
issues;

(2) the possibilities for obtaining stipulations 
as to facts pursuant to sec. 240 o f  this chapter, 
authenticity  o f  documents, admissibility of 
evidence, order of proof, and other matters to 
which stipulation might be expected lo conserve 
hearing time; and

(3) such o ther  matters as may aid in 
expediting the orderly conduct and disposition 
of the proceeding.

(b) In any proceeding the hearing officer m ay, 
in his discretion, call the parties together for a 
conference prior to  the taking o f  testimony or 
may recess the hearing for such conference. The 
hearing officer shall state on record the results 
of such conference. (Eff. 12/28/69, Reg. 31)

A uthority : AS 42 .07 .150

3 AAC 60.240. STIPULATION AS TO 
FACTS, (a) Parties to any proceeding may, by 
stipulation o f  record, agree upon the facts or 
any portion thereof  involved in the controversy, 
which stipulation shall be binding upon the 
parties thereto and may be regarded and used by 
the hearing officer as evidence at the hearing

(b) P r o o f  by evidence o f  the facts stipulated to 
may, however, be required, notw ithstanding the 
stipulation o f  the parties, by the hearing officer 
or upon request o f  the  parties, by the hearing 
officer or upon request o f  the commission, in 
either o f  which events notice will be given and 
an opportun ity  to produce afforded. (Eff. 
12/28/69, Reg. 31)

A uthority : AS 42 .07 .150

3 AAC 60.250. SUBPOENAS, (a) The issuance 
of subpoenas, unless otherwise directed by the 
commission or the hearing officer on his own 
motion, shall be made in writing ami include the 
name and address o f  the desired witness.

(b) Subpoenas duces tecum shall specify the 
particular, document record, or part thereof, 
desired to be produced.

(c) Service o f  subpoenas shall be made as 
provided in civil suits in the Superior Court for 
the state o f  Alaska and the original shall be 
forthwith re lum ed lo the commission or the 
hearing officer.

(d) A subpoena issued under this section 
extends to all parts o f  the state  and shall be 
served in accordance with the rules of civil 
procedure. No witness b  obliged to a ttend at a 
place out o f  the election district in which he 
resides unless the distance is less than 100 miles 
from his place o f  residence, except that the 
commission, upon affidavit o f  a party showing 
that the testimony o f  the witness is material and 
necessary, may endorse on the subpoena an 
order requiring the attendance o f  the witness. A
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witness who is not a party and who appears 
under a subpoena is entitled lo receive

( 1) fees, except a witness who is an officer or 
employee of the state or a political subdivision 
o f  the state;

(2) mileage in the same amount and under the 
same circumstances as prescribed by law for a 
witness in a civil action in a superior court; and

(3) an additional fee and mileage to a per 
diem compensation o f  $15 for expenses of 
subsistence for each day o f  actual attendance 
and for each day necessarily occupied in 
traveling to and from the hearing, ii the witness 
attends a hearing at a point so far removed from 
his residence as to prohibit return to his 
residence from day to day.

(e) Fees, mileage, and expenses o f  subsistence 
shall be Daid by the pariy at whose request the 
witness is subpoenaed. (Eff. 12/28/6c>, Reg. 3 1) 

Authority: AS 42.07.150

3 AAC 60.260. DEPOSITIONS, (a) 
Preliminary:

(1) the commission may either upon its own 
•nitiaiive, or for good cause shown by a party to 
a proceeding, issue an order to take a deposition;

(2) depositions shall be taken before an 
officer authorized to administer oaths by the 
laws o f  the State o f  Alaska;

(3) unless under special circumstances and for 
good cause shown, no deposition shall be taken 
within 10 days prior to the assigned date of the 
hearing in such proceeding.

(b) A petition requesting an order to take a 
deposition shall be filed with due regard to the 
time periods specified in (a) (3) o f  this section 
and shall set forth the name and address o f  the 
witness, the place where, the time when, the 
name and office o f  the officer before whom, and 
the cause or reason why such deposition should 
be taken.

(c) Order and interrogatories:

( I ) if the petition requesting an order lo lake 
a deposition is granted, which action may be

taken without awaiting the possible filing o f  a 
reply, the commission will serve upon the parties 
an order which will name the witness whose 
deposition is to be taken, and specify the time 
when, the place where, and the officer before 
whom the witness is to testify, but such time 
and place and the officer before whom the 
deposition is to be taken, so specified in the 
commission's order, may or may not be the 
same as set out in the petition;

(2) in lieu o f  participating in the oral 
examination, parties served with the order for 
taking o f  a deposition may promptly transmit 
written interrogatories to the officer, who shall 
propound them to the witness and record the 
answers verbatim.

(d) The officer before whom the deposition is 
to be taken shall observe the provisions 
requesting appearances, put the witness on oath, 
and shall personally, or by someone acting under 
his discretion and in his presence, record the 
testimony o f  the witness. The testimony shall be 
taken verbatim and transcribed unless the parties 
agree otherwise.

(e) All objections made at the time ol the 
examination to the qualifications o f  the officer 
taking the deposition, or lo the manner ol 
taking it, or to the evidence presented, or to the 
conduct o f  any party, and any other objection 
to the proceedings, shall be noted by the officer 
upon the deposition. Evidence objected lo shall 
be taken subject to the objections.

(f) When the testimony is fully transcribed or 
otherwise recorded, the deposition of each 
witness shall be submitted to him for 
examination and shall be read to or by him. Any 
changes in form or substance which the witness 
desires lo make shall be entered upon the 
deposition by the officer with a statement of the 
reasons given by the witness for making them. 
The deposition shall then be signed by the 
witness, unless the parties by stipulation waive 
the signing or the witness is ill or cannot be 
found or refuses to sign. If the deposition is not 
signed by the witness, the officer shall state at 
the foot thereof the fact o f  the waiver o r o f  the 
illness or absence o f  the witness, or the fact of 
the refusal to sign, together with the reason, if 
any, given thereof; and the deposition may then 
be used as fully as though signed, unless, on a
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motion to suppress, the commission finds that 
the reasons given for the refusal to sign are 
sufficient to require rejection o f  the deposition 
in whole or in part.

(g) The officer shall certify on the deposition 
that the witness was duly sworn by him and that 
the deposition is a true record o f  the testimony 
given by the witness, and that the officer is not 
of counsel or attorney for any o f  the parties, 
and that he is not interested in the event of the 
proceeding.

(h) The officer shall securely seal the 
deposition in an envelope endorsed with the title 
of the proceeding and shall promptly send the 
original and one copy ihercof, together with the 
original and one copy of all exhibits, by 
registered mail lo the commission. The 
deposition must reach the commission not later 
than five days before the date o f  the hearing at 
which it is to be offered as evidence.

(i) Upon payment of reasonable charges 
therefor, the officer before whom the deposition 
is taken shall furnish a copy o f  it to any 
interested party or to the deponent.

(j) The party taking the deposition shall give 
prompt notice of its filing to all o ther parties.

(k) At the oral hearing, if one is held, the 
deposition may be offered in evidence by the 
party at whose instance it was taken. If not 
offered by such party, it may be offered in 
whole or in part by the adverse party. If only 
part of a deposition is offered in evidence by a 
party, an adverse party may require him to 
introduce all of  it, which is relevant to the part 
introduced, and any party may introduce any 
other parts. Such deposition shall be admissible 
in evidence subject to such objections as lo 
competency o f  the witness, or to the 
competency, relevancy, or materiality o f  the 
testimony as were noted at the time o f  taking of 
said deposition, or are made at the time it is 
offered in evidence. (Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.270. ORDER OF PROCEDURE, (a)
The presentation o f  evidence as hereafter set 
forth shall be followed except as the hearing 
officer may otherwise change or modify such 
order o f  presentation

(1) upon formal complaints: complainant, 
defendant, commission’s staff in proceedings in 
which the commission is not the complainant, 
and rebuttal by complainant;

(2) in investigation and/or suspension 
proceedings: respondent, commissions’s staff, 
protestants against suspended schedules, 
interested parties, and rebuttal by respondent;

(3) upon applications and petitions: applicant 
or petitioner, protestants, interested parties, 
commission's staff, and rebuttal by applicant or 
petitioner.

(b) In hearings o f  several proceedings upon a 
consolidated record, tiie hearing officer shall 
designate the order o f  procedure.

(c) Interveners shall follow the party in whose 
behalf the intervention is made. In the event the 
intervention is not in support o f  either original 
party, the hearing officer shall designate when 
such interveners shall be heard. (Eff. 12/28/69. 

Reg. 3 1)
Authority: AS 4 2 .0 7 .150

3 AAC 60.280. APPEARANCES, (a) Parties 
shall enter appearances at the beginning o f  the 
hearing by giving their names and addresses in 
writing to the reporter or hearing officer who 
will include the same in the record o f  the 
hearing.

(b) The hearing officer conducting the hearing 
may, in addition, require appearances to be 
stated orally so that the identity and interest of 
all parties present will be known lo those at the 
hearing.

(c) An attorney who has appeared for a party 
in any matter pending for hearing before this 
commission may be permitted to withdraw as 
counsel for such party only as follows:

( 1) for good cause shown upon motion and 
notice served on the other party not less than 10 
days before the time specified for the hearing;

(2) where the party has o ther counsel ready 
to be substituted for the attorney who wishes to 
withdraw; or
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(3) where the party expressly consents to the 
withdrawal o f  his a ttorney, orally to the hearing 
officer, or in writing.

(d) Any party who shall fail to appear at a 
scheduled conference or hearing, after being 
duly notified thereof shall be deemed to  have 
waived the opportunity  to participate in such 
conference or hearing, and shall not be 
permitted thereafter to reopen any matter 
determined at such conference or hearing, or to 
recall for further examination witnesses who 
were excused, unless the hearing officer shall 
determine that the failure to be represented was 
unavoidable or that the interests o f  the other 
parties and o f  the public would be prejudiced by 
not permitting such reopening or further 
examination.

(e) Every witness testifying in a proceeding 
before the commission shall under oath state or 
affirm that the testimony he gives is the truth 
and nothing but the truth. (Eff. 12/28/69, Reg. 
31)

Authority: AS 42.07.150

3 AAC 60.290. EVIDENCE, (a) Subject to the 
provision o f  this section, all relevant evidence is 
admissible when, in the opinion o f  the hearing 
officer

(1) it is the best evidence reasonably 
obtainable, having due regard lo its necessity, 
availability, and trustworthiness; and

(2) relevant evidence shall be admitted if it is 
the sort of evidence on which responsible 
persons are accustomed lo rely in the conduct of 
serious affairs regardless o f  the existence o f  a 
common law of s tatutory rule which makes 
improper the admission o f  evidence over an 
objection in a civil action.

(b) Oral evidence may be taken only on oath or 
affirmation. Each party may

( 1) call and examine witnesses;

(2) introduce exhibits;

(3) cross-examine opposing witnesses on 
matters relevant to the issues, even though that 
matter was not covered in the direct 
examination;

(4) impeach a witness regardless o f  which 
party first called the witness lo testify; and

(5) rebut the evidence against himself.

(c) The hearing officer may, in his discretion, 
either with or without objection, exclude 
inadmissible evidence or order cumulative 
evidence discontinued.

(d) It hearsay evidence is objected to, it may 
not be used by itself to support a finding unless 
it would be admissible over objection in a civil 
action. Hearsay evidence may be used, however, 
even over objection, to supplant or explain 
direct evidence.

(e) Parties objecting to the introduction of 
evidence shall state the grounds o f  such 
objection at the time such evidence is offered. 
(Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.300. OFFICIAL NOTICE, (a) In 
addition to matters concerning which courts of 
this stale take judicial notice, official notice will 
be taken o f  the following matters:

(1) rules, regulations, administrative rulings 
and report o f  the commission and other 
governmental agencies;

(2) orders o f  the commission exclusive ol 
findings o f  fac t;

(3) contents o f  permits and licenses issued by 
the com m ission;or

(4) documents and records in the files of the 
commission which are required by law or by the 
rules o f  the commission so filed.

(b) In addition, the commission and hearing 
officer may at their discretion lake official 
notice o f  the results of his own inspection of the 
physical conditions involved and may take 
official notice o f  the results o f  their previous 
experience in similar situations and the general 
information concerning the subject which goes 
to make up their fund o f  expert knowledge, 
including findings o f  fact in prior orders.

(c) Where official notice is taken of any matter, 
the findings of fact shall so specify.
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(d ) Wlienever practicable, the hearing officer 
and commission shall notify the parties to the 
proceeding that official notice will be taken of 
any pertinent facts. (Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.310. RESOLUTIONS. (a)
Resolutions, properly authenticated, o f the 
governing bodies o f  cities, boroughs, or other 
governmental agencies, will be received in 
evidence if offered at the hearing by the head of 
the agency or governing body or by the 
secretary or other officer charged with the 
official custody of such records.

(b) Such resolutions shall be received subject to 
rebuttal by adversely affected parties as lo either 
the authenticity o f  the resolution or the 
circumstances surrounding its procurement.

(c) Recitals o f  fact contained in resolutions 
shall not be deemed proof o f  these facts, and 
such resolutions shall only be recievcd for the 
limited purpose o f  showing the expression o f  the 
official action o f  the resolving body with respect 
to the matter under consideration of the 
proceeding. (Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.320. EXHIBITS, (a) Exhibits 
prepared for the hearing shall be upon paper 8'/: 
x 11 to 14 inches in size or folded in multiples 
thereof. The impression shall be one side o f  the 
paper only and shall be double spaced, except 
that footnotes or quotations shall be single 
spaced and indented.

(b) When exhibits apart from exhibits attached 
to an application are offered in evidence, copies 
must be furnished to all parties o f  record and 
two copies lo the hearing officer, except when 
otherwise directed.

(c) When relevant and material matter offered 
in evidence by any party is embraced in a book, 
paper, or document containing other matters 
not material or relevant, the party offering the 
same must plainly designate the matter so 
offered. If o ther matter is in such volume as 
would necessarily encumber the record, such 
book, paper, or document will not be received in 
evidence but may be marked for identification, 
and, if properly authenticated, the relevant or 
material matter may be reail into the record or,

if the hearing officer so directs, a true copy of 
such matter in proper form shall be received as 
an exhibit and like copies delivered by the party 
offering the same to all other parties or their 
attorneys appearing at the hearing, who shall be 
afforded an opportunity to examine the book, 
paper, or document, and to offer in evidence in 
like manner other portions thereof found to be 
material and relevant.

(d) An official rule, report, order, record, or 
o ther document, prepared and issued by any 
governmental authority, when admissible for 
any purpose, may be evidenced by an official 
publication thereof; by a publication of a 
recognized reporting service deemed by the 
hearing officer to constitute a sufficient 
guaranty of trustworthiness; or by a copy 
attested by the officer having the legal custody 
thereof, or his deputy, if accompanied by a 
certificate that Mich officer has such custody, 
and authenticated by the seal o f his office. When 
such official records, otherwise admissible, are 
contained in official publications or publication 
by recognized reporting services and are in 
general circulation and readily accessible to all 
parties, they may be introduced by reference, 
provided, however, that proper and definite 
reference to the record in question is made by 
the party offering the same.

(e) Papers and documents on file with the 
commission, if otherwise admissible, may be 
introduced by reference to number, date, or by 
any other method of identification satisfactory 
to the hearing officer. If only a portion of such 
paper or document is offered in evidence, the 
part so offered shall be clearly designated.

(f) The direct testimony o f  a witness may be 
presented in writing. Unless otherwise directed 
by the hearing officer, such testimony, when 
properly authenticated by the wirncss under 
oath or affirmation, may be transcribed into the 
record or marked as an exhibit. Such written 
testimony shall contain a statement of the 
qualifications of the witness, and shall be 
accompanied by any exhibits lo which it relates. 
Such written testimony shall be subject to the 
same rule of admissibility and cross-examination 
of the sponsoring witness as it it were presented 
orally in the usual manner. ( Eff. 12/28/69, Reg. 
31) '

Authority: AS 4 2 .0 7 .150
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3 AAC 60.330. PREPARED TESTIMONY 
AND EXHIBITS IN RATE HEARINGS, (a) The
commission may require any carrier subject to 
its jurisdiction, filing a tariff for a rate increase, 
to file all proposed testimony and/or exhibits 
with the commission before setting a date for 
hearing or rendering a decision. Such written 
testimony shall contain a statement of the 
qualifications o f  the witness, and shall be 
accompanied by any exhibits to which it relates. 
Such written testimony shall be subject to the 
same rules o f  admissibility and 
cross-examination o f  ihe sponsoring witness as if 
it were presented orally in the usual manner.

(b) Every person or party required or who 
desires lo submit proposed testimony and/or 
exhibits shall file with the commission a 
minin.iim of four copie... Where additional 
parties have become known before the time 
required to file proposed testimony and/or 
exhibits, then additional copies may be required 
to be filed with the commission for every known 
parly. In addition, a sufficient number o f  copies 
shall be made available for distribution to  all 
parties o f  record at the time o f  hearing if parties 
have not already been furnished with copies.

(c) Duplication o f  testimony and/or exhibits 
shall comply with the requirements under sec. 
320(2) o f  this chapter. Duplicate original copies 
shall be submitted in easily readable form. 
Where duplicate original copies do not meet the 
requirements of legibility, the commission may 
require the party lo submit easily readable 
copies.

(d) A waiver of this section, as to the 
testimony or exhibits or a portion o f  the same 
of a particular witness, may be obtained ex parte 
from the commission prior to the hearing upon a 
showing o f  good cause.

(e) Whenever, in the circumstances of a 
particular case, it is deemed necessary or 
desirable, the commission or the hearing officer 
may direct that oral testimony and /or  exhibits 
be reduced to exhibit form and be offered in the 
manner hereinbefore described. (Eff. 12/28/69, 
Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.340. RECORDS IN OTHER 
PROCEEDINGS. In case any portion o f  any

other proceeding is admissible for any purpose 
and is offered in evidence, a true copy o f  such 
portion shall be presented for the record in the 
form o f  an exhibit, unless

(1) the party offering the same agrees to 
supply such copies later at his own expense, if 
required by the commission or the hearing 
officer; or

(2) the portion is specified with particularity 
in such manner as to be readily identified; and

(3) the parties represented at the hearing 
stipulate upon the record that such portion may 
be incorporated by reference and that any 
portion offered by any other party may be 
incorporated by like reference. (Eff. 12/28/69, 
Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.350. FORM O F DECISION, (a) A
decision issued by a hearing officer or the 
commission shall be written and shall contain 
required findings of fact and/or conclusions of 
law.

(b) A decision in a primarily judicial 
proceeding has retroactive effect in the same 
manner as the decision of the state court. (Eff. 
12/28/68. Reg. 31)

Authority: AS 42.07.150

3 AAC 60.360. BRIEFS, 'a )  Briefs shall be 
bound on the top and shall be typewritten or 
reproduced by any process provided all copies 
are clear and permanently legible and shall be on 
paper 8'/; x I I lo 14 inches in size.

(b) Briefs may be filed in any proceeding by 
any party within 20 days after mailing o f  the 
proposed decision by the hearing officer. Any 
party desiring to respond lo a brief will do so 
within 10 days after mailing o f  brief. Briefs shall 
be filed by any party to a proceeding upon the 
request o f  (lie commission or hearing officer and 
within such time as shall be directed. The 
commission or hearing officer may require 
parties to file either separately or as a part of 
such brief proposed findings o f  fact and 
conclusions of law.

(e) The original and two copies of each brief 
shall be filed with the commission and copies
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thereof shall be served on all parties in the case, 
or their counsel, and proof o f  such service 
furnished to the commission. (Erf. 12/28/69, 
Reg. 31)

Authority: AS 42.07.150

3 AAC 60.370. ORAL ARGUMENTS, (a) In 
case matters require an immediate decision, the 
parties or their counsel may be required to 
present their arguments and authority orally at 
the close o f  the hearing instead o f  by written 
brief.

(b) Any party in any case may request oral 
argument before the commission.

(c) If oral argument is granted to a party or 
parties, the commission shall order the time, 
date, and place of oral argument and shall give 
the parties at least 10 days’ notice except where 
good cause is shown for shorter time of notice. 
(Eff. 12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 A AC 60.380. EFFECTIVE DATE, (a) A
commission decision or order shall become 
effective on the date specified in the decision or 
order unless the commission allows or initiates a 
motion for reconsideration as specified in sec. 
390(f) o f this chapter.

(b) Effective dates specified in any commission 
order shall not be less than 30 days from the 
date o f  service except as noted in sec. 390(g) of 
this chapter.

(e) Should the commission allow or initiate a 
reconsideration, as specified in see. 390(f) of 
this chapter, replies will he permitted until 30 
dai • after the effective date o f  the original 
order. (Eff. 12/28/69, Reg. 31)

Authority: AS 42 .0 7 .150

3 AAC 60.390. RECONSIDERATION, (a) A 
motion seeking any change in a decision, order, 
or requirement o f  the commission shall specify 
whether said motion is for rehearing, further 
hearing, reconsideration, or modification o f  the 
effective date.

(h) A rehearing may be initiated by the 
commission on its own motion or on a motion 
of any party if there is substantial evidence 
showing that the original hearing was conducted

in violation of Alaska statutes or commission 
regulations in effect at the time o f  the original 
hearing.

(c) Further hearing may be initiated by the 
commission on its own motion or on the motion 
o f  any party to introduce evidence. The 
evidence to be adduced must be stated briefly 
and explanation must be given why such 
evidence was not previously adduced.

(d) Reconsideration may be initiated by the 
commission on its own motion or on the motion 
of any party on any matter claimed to have been 
illegally or erroneously decided. Such motion 
must specifically set forth alleged violations in 
the case o f  an illegal decision or proceeding, or 
specifically set forth an alleged error on the part 
o f  the commission which is not within the 
discretionary power o f  the commission.

(e) Effective dates may be changed by the 
commission on the motion of the commission or 
on the motion of any party if there is substantial 
evidence showing that the effective date is not in 
the public interest, works an unreasonable 
hardship on the applicant or proteslant, or is 
based on an emergency circumstance not in 
evidence of record.

(I) Motions for rehearing, further hearing, 
reconsideration, or modification ol the effective 
date of a commission decision, order, or 
requirement shall be filed at least 10 days prior 
to the effective date of the order. Commission 
initiation of, o r  action on, the motion will be 
made prior to the effective date ol the order.

(g )  C o m m iss io n  orders d irect in g  c o m p lia n c e  
w ith  sta tu tes  or c o m m is s io n  regu la tions  are 
e f fe c t iv e  u p o n  p u b lica tion  and arc not subject  lo  
recon s id era t ion  until such  t im e  as c o m p lia n c e  
w ith  the  law or regulation has b een  m a d e  and  
the  c o m m iss io n  p e t it io n e d  for  re in sta te m e n t .

(h) All commission costs incurred as result of 
reconsideration will be borne by the party or 
parties moving lor reconsideration unless 
otherwise determined by the commission. (Eff. 
I 2/28/09, Reg. 3 I )

Authority: AS 4 2 .0 7 .1 50
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3 AAC 60.400. PETITION FOR REDUCTION 
OF PENALTY. The commission may, on 
petition filed by a carrier, reduce any penalty 
except that no petition requesting the vacation 
of an order or revocation will be considered by 
the commission. (Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

ARTICLE 4. SPECIAL 
PROCEDURES OF COMMISSION

Section
410. Tariff suspension 
420. Investigation
430. Temporary authority 
440 Transfers
450. Declaratory ruling 
460. Investigations and audits 
470. Commission meetings
480. Confidential files
490. Informal complaints 
500. Petitions for rule making
510. Attachments and executions
520. Filing o f  complaint when tariff is 

not on file with the commission 
530. Failure to file insurance 
540. Other procedure 
550. Application of rules to pending 

proceedings

3 AAC 60.410. TA RIFF SUSPENSION, (a) In
any case where the commission suspends a tariff, 
it can do so only for a period o f  not more Ilian 
180 days from the proposed effective date o f  
the tariff that is suspended, except for the 
statutory period specified for bus tarilf 
suspension.

(b) The commission can suspend tariffs on its 
own motion at any time prior to the proposed 
effective date or on the request o f  a protestant 
filed 15 days or more before the proposed 
effective date o f  the tariff.

(e) In ali cases where the commission suspends 
tariffs it shall state in its order o f  suspension the 
reason for the suspension of the tariffs. Tariff 
suspension orders shall be published prior to the 
effective date o f  the proposed tariff change, 
(Eff. 12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.420. INVESTIGATION. The 
commission may at the request of a party, or on

its own m otion, order an investigation and hold 
a hearing on an investigation, to determine 
whether the laws, rules, regulations, tariffs, 
classifications o f  a carrier are being complied 
with and may order that the carrier or group of 
carriers be deemed a respondent, and may order 
such responding carriers to furnish such evidence 
as the commission deems necessary in order to 
make any appropriate findings of fact or 
conclusions o f  law. The commission may not 
amend or alter any certificate of permit after an 
investigation, except after a responding carrier, 
subject lo its regulations, has had notice and an 
opportunity  to be heard. (Elf. 12/28/99, Reg. 
31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.430. TEMPORARY AUTHORITY,
(a) 'flic commission shall notice all application 
for temporary authority  in the manner provided 
in sec. 180 o f  this chapter, except that only one 
day’s publication shall be required.

(b) Protests to the application shall be as 
provided in sec. 190 o f  this chapter, except that 
protests shall be postmarked not later than 10 
clays from the last day of publication.

(c) All applications for temporary authority 
must stale the statute under which temporary 
authority is requested and shall be accompanied 
by affidavits, exhibits, or o ther  evidence 
necessary for the commission lo make a finding 
that temporary authority  should be granted.

(d) The commission may require any oilier 
evidence which it deems necessary to make 
findings as to whether temporary authority 
should be granted and shall require notice lo 
carriers or shippers and may require, by order a 
hearing if it deems one necessary. (Eff. 
12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.440. TRANSFERS. The commission 
shall notice <41 applications for a transfer in the 
same manner as provided in sec. ISO o f  tliis 
chapter. (Eff. 12/28/69, Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.450. DECLARATORY RULING,
(a) Any interested person may petition the 
commission for a declaratory ruling. The
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commission shall consider the petition and 
within a reasonable time the commission shall

(1) issue a non-binding declaratory ruling; or

(2) notify the person that no declaratory 
ruling is to be issued; or

(3) set a reasonable time and place for a 
hearing on the matter and give reasonable 
notification to the person o f  the time and place 
for such hearing and of the issues involved.

(b) If a hearing is held, as provided in (a)(3) of 
this section, the commission shall within a 
reasonable time

( 1) issue a binding declaratory rule; or

(2) issue a non-binding declaratory ruling; or

(3) notify the person that no declaratory 
ruling is lo be issued.

(c) All declaratory rulings shall be kept on file 
with the commission in numerical order and 
made available to all interested parties. (Eff. 
12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.460. INVESTIGATIONS AND 
AUDITS. The commission may direct any 
commissioner or member o f  the staff o f  the 
commission or authorized agent to make 
investigation, audits, examine records, and all 
commission staff members shall have proper 
identification indicating that they arc authorized 
agents of the commission. (Eff. 12/28/69, Reg. 
31)

Authority: AS 42.07.150

3 AAC 60.470. COMMISSION MEETINGS.
The commission shall meet on Monday o f  every 
week at 2:00 p.m. at the commission office 
unless otherwise noticed. (Eff. 12/28/69, Reg. 
31)

Authority: AS 42.07.150

3 AAC 60.480. CONFIDENTIAL FILES. All 
files of the commission are public records except 
files o f  the commission relating to complaints, 
investigations, and personnel files of the 
commission. (Eff. 12/28/69, Reg. 3 I )

Authority: AS 4 2 .0 7 .150

3 AAC 60.490. INFORMAL COMPLAINTS.
fa) Matters presented by informal complaint 
may be taken up by the commission with the 
parties affected, throng1'' correspondence or 
otherwise, in an endeavor to bring about an 
adjustment o f  the subject matter o f  the 
complaint without forma! hearing or order.

(b) Oral informal complaints will be considered 
only if written complaint follows.

(c) Informal procedure is recommended 
whenever practicable, but is designed only for 
the amicable adjustment of disputes and no 
mandatory or prohibitory order shall be issued 
in an informal proceeding. (Eff. 12/28/69, Reg. 
3 1 )

Authority: AS 42.07.150

3 AAC 60.500. PETITIONS FOR RULE 
MAKING. Petitions for rule making shall be in 
the form required by AS 42.62.220. (Eff. 
12/28/69, Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.510. ATTACHMENTS AND 
EXECUTIONS. Upon service of legal 
attachments by authorized court o f law in the 
State o f  Alaska, the commission will

( 1) not transfer the perm it;and

(2) reserve the right lo revoke or suspend 
permit for just cause. (Eff. 12/28/69, Reg. 31)

A uthority : AS 42.07.150

3 AAC 60.520. PILING OF COMPLAINT 
WHEN TA R IFF  IS NOT ON FILE WITH THE 
COMMISSION. If proper tariffs are not on file 
with the commission, the commission will file a 
complaint. The defendant shall not have to 
answer, but shall be required to appear at the 
date set for the hearing o f  the complaint or file 
the required tariff. (Eff. I 2/28/69, Reg. 31)

A uthority : AS 4 2 .0 7 .150

3 AAC 60.5.10, FAILURE TO FILE 
INSURANCE. If proper insurance is not on file 
with (lie commission, (lie commission may 
suspend the permit without hearing provided (lie 
commission serves a notice on the carrier whose 
insurance is being cancelled in a form as follows:
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“The Alaska Transportation Commission has 
received a notice of cancellation o f_____

insurance. Unless proper insurance is on file 
with the commission before the effective date 
o f  the cancellation, your permit will be 
suspended for a period o f  60 days, during 
which period a hearing will be held regarding 
your failure to  file insurance. IT no insurance 
is on file at the end o f  the 60-day suspension 
period, your permit may be revoked,”

(Eff. 12/28/69, Reg. 31)
Authority: AS 42.07.150

3 AAC 60.540. OTHER PROCEDURE. Where 
under a statute administered by the Alaska 
Transportation Commission, a procedure other 
than one prescribed by these regulations is 
authorized, the commission shall follow the 
procedure authorized by the statute. (Eff. 
12/28/69, Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.550. APPLICATION OP 
R E G U L A T I O N S  T O  P E N D I N G  
PROCEEDINGS. All pending proceedings before 
the commission at the time of the adoption of 
these rules shall be conformed to these 
regulations of practice on application by 
interested parties. Parties shnll have until March 
1, 1967, to petition the commission for relief if 
they are substantially prejudiced by t lie 
adoption o f  these regulations. (Eff. 12/28/69, 
Reg. 31)

Authority: AS 42.07.250 

ARTICLE 5. GENERAL INFORMATION 

Section
560. Applicability of regulations
570. Construction and waiver of the 

regulations 
580. Address for filings 
590. Remittances 
600. Fees
610. Rejection of filings 
620. Commission staff as a party 
630. Definitions

3 AAC 60.560. APPLICABILITY OF 
REGULATIONS, (a) The general regulations o f  
practice and procedure are for general 
application to proceedings and hearings before 
the commission.

(b) Special regulations involving methods of 
procedure may be adopted by the hearing 
officer or the commission when stipulated by all 
parties. These special regulations so adopted will 
govern throughout the proceeding. (Eff. 
12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.570. CONSTRUCTION AND 
WAIVER OF THE REGULATIONS, (a) These 
regulations shall be liberally construed to secure 
just, speedy and inexpensive determination of 
the issues presented.

(b) In special cases and for good cause shown 
the commission or hearing officer may allow 
deviations from or waiver o f  a particular 
regulation. (Eff 12/28/69, Reg. 3 1)

Authority: AS 42.07.150

3 AAC 60.580. ADDRESS FOR FILINGS. All
pleadings or otl.cr written communications or 
documents shall be filed by presentation by 
mail, postage prepaid, to the Alaska 
Transportation Commission, 1000 Mac Kay 
Building, 33b Denali Street, Anchorage, Alaska 
99501. or may he delivered in person lo the 
Alaska Transportation Commission, Anchorage, 
Alaska. ( Eff. 12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.590. REMITTANCES. Remil lances 
lo Ihc commission shall be by check, money 
order, bank draft o r certified check payable lo 
t he Alaska Transportation Commission. 
Remittances in currency or coin are wholly al 
the risk of I he remitter and die commission 
assumes no responsibility for loss thereof. (Eff. 
12/28/69, Reg. 31)

Authority: AS 42.07.150

3 AAC 60.600. FEES. Fees, when required by 
law. must be tendered with any application anil 
no such application will be considered filed unlil 
such lees have been paid. (Eff. 12/28/69, Reg. 
31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.610. REJECTION O F FILINGS, (a) 
Pleadings or other documents, other than tariffs, 
received by the commission which are not in 
substantial compliance with these regulations, 
the commission’s orders or applicable statutes,
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may be rejected and not accepted for filing at 
the discretion o f  the commission.

(b) Pleadings or other documents required ro 
be filed with the commission within a specified 
time or by a specified date but which fail to 
substantially comply with these rules, the 
commission's orders or applicable statutes, will 
be deemed conditionally filed, for the purpose 
of satisfying such filing date, on the date 
received by the commission.

(c) Conditionally received filings shall not be 
deemed filed or entered on the commission’s 
docket until approved as being in substantial 
compliance with these rules, the commission’s 
orders or applicable statutes. Conditionally 
received filings shall be rejected unless amended 
or supplemental filings in compliance with the 
conditions are received within the time granted 
by the commission.

(d) Rejected ’.'dings or conditionally received 
filings may be returned with an indication o f  the 
deficiencies therein and the reasons for rejection 
or conditional receipt, as the case may be; or, if 
a pleading or document omits information 
required by these regulations, the commission’s 
orders or statutes, the commission may require 
an amendment or supplement containing such 
information.

(e) The commission may require the filling of 
additional information at any stage in the 
proceeding. (Eff. 12/28/69, Reg. 31)

Authority: AS 4 2 .0 7 .150

3 AAC 60.620. COMMISSION STAFF AS A 
PARTY. The staff of the Alaska Transportation 
Commission shall be considered a party in every 
case before the commission except that the 
staff, when it actively participates in the case, 
must file a notice o f  appearance with Hie hearing 
officer prior to the hearing. The commission 
may order the staff to act as a party at any time 
for good cause shown. (Eff. 12/28/69, Reg. 31) 

Authority: AS 4 2 .0 7 .150

3 AAC 60.630. DEFINITIONS. Unless the 
context indicates otherwise, in tliis chapter

(1) “ applicants” means persons applying for 
any right, privilege, or o ther authority, under a

statute requiring I lie filing o f  an application 
therefore;

(2) “ carrier” means any person subject to the 
laws, rules and regulations administered by the 
Alaska Transportation Commission;

(3) “classification of parties” means parties to 
proceedings shall be styled applicants, 
c o m p la in a n ts ,  petitioners, defendants, 
respondents, interveners, protestants, or 
interested parties according to the nature o f  the 
proceeding and the relationship of the parties 
thereto;

(4) “complainants”  means persons who 
complain lo the commission o f  any act or 
omission by any other person, and in any 
proceeding in which the commission on their 
own initiative files a complaint;

(5) “defendants” means persons against 
whom any complaint is filed;

(9) “ interested parties” means all persons 
directly affected by an application or petition, 
and such person may file protests, complaints, 
petitions, and otherwise lie given the right lo 
appear in proceedings before the commission;

(7) “ interveners” means persons permitted to 
intervene as provided in see. 100 of this chapter;

(K) “ person”  or “ parly” when used in these 
regulations means any individual, copartnership, 
corporation, association, municipal organization, 
or other entity, and shall include the plural;

(9) “ petitioner” means persons applying for 
permission lo exercise any rigid or privilege 
under a statute requiring the filing o f  a petition 
or persons requesting a rehearing, reopening of 
the record, or oilier relief;

(10) “ practitioner” means any person 
appearing pro persona, or the attorney for any 
party;

(11)  “ protestants”  means (lie person who lias 
authority to provide service or lias an 
application Ibi authority to provide service in 
(lie same area as the applicant and who objects 
on the grounds o f  a private or public interest to 
the approval of an application made lo the
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commission concerning the same area except as 
provided in (6) of this section; and

(12) ‘’respondents” means persons designated 
in an investigation. (Eff. 12/28/69, Reg. 31)

Authority: AS 4 2 .07 .150

3 AAC 60.630
3 AAC 64.020

CHAPTER 64. MOTOR 
FREIGHT CARRIERS

Article
1. Vehicle Leasing
') Applications
3. Fees
4. Insurance and Bonds
5. Tariffs, Schedules and 

Shipping Documents
6. Contracts
7. Safety Regulations and 

Identification
8. General Provisions

ARTICLE 1. VEHICLE LEASING

Section
10. Leasing
20. Written lease required
30. Written lease requirements
40. Period of leasing
50. Commission approval and 

authorization
60. Leases try common or contract 

carriers
70. Compensation
80. Termination of lease
90. Disposition of lease copies

100. Vehicle identification
I 10. Unauthorized leasing
120. Violations
130. Exemptions lo leasing requirements
140. Existing leases
150. (Repealed)

3 AAC 64.010. LEASING. No vehicle shall he 
leased or the possession thereof transferred, 
other than hy sale, hy any person to any other 
person under any circumstances except in 
accordance with the provisions o f  this article. 
(Eff. 7/29/64, Reg. 15)

Authority: AS 42.10.010 
AS 42.10.070 
AS 4 2 .10.080

3 AAC 64.020. WRITTEN LEASE 
REQUIRED. Where possession or use is 
transferred, other than hy sale, o f  any motor 
vehicle, trailer or o ther transportation 
equipment, such transfers shall he made only by 
written lease. Oral agreements for such transfers

3-133
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are prohibited. (Eff. 7/29/64, Reg. 15)
Authority: AS 42.10.010 

AS 42.10.070 
AS 42.10.080

3 AAC 64.030. WRITTEN LEASE 
REQUIREMENTS. The lease or other 
arrangement for the transfer o f  possession or use 
of any m otor vehicle, trailer or other 
transportation equipment shall

(1) be made between the common or contract 
carrier and the owner o f  the equipment;

(2) be in writing and signed by the parties 
thereto, or by their regular employees or agents 
duly authorized to act for them in the execution 
of contracts, leases, or o ther arrangements;

(3) specify the period for which it applies 
which shall not be less than 10 days when the 
equipment is to be operated for the common or 
contract carrier by the owner, or an employee of 
the owner;

(4) provide during the term o f  the lease for 
the exclusive possession, control and use of the 
motor vehicle, trailer or other transportation 
equipment to he completely vested in the lessee 
in such way as to he good against all the world, 
including the lessor; for the complete 
assumption of responsibility in respect lo the 
lease by the lessee; and for the operation o f  the 
'eased equipment lo he conducted under the 
supervision and control of the lessee;

(5) provide that during the period of the 
lease, contract or other arrangement the driver 
of the leased vehicle shall he to the lessee as 
servant to master and the driver shall he paid hy 
the lessee;

(6) specify the compensation to he paid hy 
the lessee for the rental ol the leased equipment; 
and

(7) specify the time and date o f  (lie 
circumstances on which the lease or other 
arrangement begins and the time or the 
circumstance on which it ends. (Eff. 7/29/64, 
Reg. 15)

Authority: AS 42.10.010 
AS 42.10.070

3 AAC 64.040. PERIOD OF LEASING. No
common or contract carrier shall lease from any 
person any vehicle for period of less than 30 
days except any such carrier may lease only 
from another contract or common carrier having 
an Alaska permit a vehicle or vehicles for a 
period of not more than 14 days within any one 
60-day period and any extension of the 14-day 
period is prohibited. The 60-day period shall 
commence on the dale any such lease shall 
become effective. (Eff. 7 /29/64 , Reg. 15)

Authority: AS 42.10.010 
AS 4 2 .10.070 
AS 42.10.080

3 AAC 64.050. COMMISSION APPROVAL 
AND AUTHORIZATION. No common or 
contract carrier shall lease any vehicle, extend 
any lease o f  any vehicle, or commence using any 
vehicle under any lease, from any person 
without obtaining prior written approval and 
authorization by the commission o f  such a lease 
or extension except no such prior commission 
approval and authorization is required for any 
lease less than 14 days as permitted under see. 
40 o f  this chapter. (Eff. 7 /29/64, Reg. 15)

Authority: AS 42.10.010 
AS 42.10.070 
AS 42.10.080

3 AAC 64.060. LEASES IJY COMMON OR 
CONTRACT CAKRIE.RS. Common or contract 
carriers may lease vehicles, hut may not lease 
any vehicle to any person other Ilian a common 
or contract carrier. (Ell .  7 /29/64, Reg. 15)

Authority: AS 42.10.010 
AS 42.10.070 
AS 42.10.080

3 AAC 64 070. COMPENSATION. The 
amount ol compensation to he paid under a 
lease shall not lie based upon a division of 
revenue, including hut not limited to a 
percentage basis dependent upon gross receipts 
per trip or period o f  lime. Compensation shall 
not include any arrangement whereby the lessee 
shall pay the lessor directly oi indirectly for a 
driver or provide a rebate therefore unless 
otherwise ordered by the commission upon 
application therefore. (Eff. 7/29/64, Reg. 15)

Authority: AS 42.10.070 
AS 42.10.080
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FOREWORD

The Public Relations Council nf the American  
Trucking Associations, Inc. is dedicated to providing  
trucking executives with  the skills and information  
needed to carry out their function as highly professional 
spokesmen for the m otor carrier industry. This booklet,  
"Issues and Answers” will be helpful in responding to 
the media, (Primarily TV  and radio), legislators and 
public forums.

The trucking industry must work constantly for 
favorable publicity and media attention if the industry  
is to quell the m yths about the m otor carrier industry  
that pervade much of  today's popular opinion.  
Spokesmen must be prepared with ready and honest 
answers to respond effectively to indictments.

The public is concerned about energy shortages, 
pollutio. , speeding, tailgating, rates and regulation vs.  
deregulation. By effectively responding to questions  
about the trucking industry from governm ent and  
consumer critics as well as the media, the motor carrier 
executive can play a major part in bringing the message  
of his com pany and the industry to the public. He can  
present vital information about the trucking industry in 
a w ay  which will produce better understanding and 
acceptance of  the industry that m oves  America.

You m ay want to enlarge upon the response to a 
specific question . . . but remember that short answers  
are best for radio and TV and in public forums.

Approximate times are listed with  our suggested  
answers. You m ay \v m! to time yourself. Remember,  
answers as much as possible should be non-technical 
and in language laymen can understand. Your manner, 
and the image you  create, is more important than slide 
rule responses.

You are a lw ays in control of your answers.  
Project! C onvey! Enlighten! Frame your answers for 
public consum ption, not for the questioners.

Joan Vinson
Executive Director 

Public Relations Council
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H ow  largo is the trucking industry?
B Z Z J j f S X S r Z J Z Z Z B n z & t t T J S  * r r r . ^ - r y T f f . . T ' ’ g c n i w r f T

Trucking receives about three out of every four 
revenue dollars spent for freight m ovem ent.  In 1977, 
motor freight carriers did an estimated 130 billion 
dollars in business. This figure represents more than 
seven per cent of  the country's gross national product.  
There are m ore than 16,000 trucking companies. Thfcre 
are also m any privately ow ned  trucks carrying freight 
for individual com panies. The industry is one of  the 
most diversified in the country.

u t / > / i n n i n u i h ' l y  J O  s e c o n d s )



How m any peopie are employed by ihc trucking 
industry?

A bout 9 million for all trucking. This covers 
freight, service industries and  utilities. A bout 2Vi million 
of these are drivers. The payroll for this total is slightly 
more than 100 billion dollars annually . For m otor 
freight carriers only the yearly payroll is between 65 and 
7S billion dollars, or between 50 and 60 per cent of 
revenues.

(approximately 25 seconds)

I
•I

The regulated trucking industry, of which I'm a 
part, has waged a national campaign for compliance 
with the nation's speed limits. Over all, federal studies 
show trucks obey the 55 mile per hour limit more than 
automobiles. We know the 55 mph saves both lives and 
fuel.

The industry has road patrols that observe truck speeds 
and report violations to motor carrier management. 
We've told the federal government and state enforce­
ment agencies that they have the full support of the 
industry for enforcement of speed limits.

(approximately 35 second.-)

5



W hy do trucks cause so m any accidents?
■̂ rr-̂ TTTT ~r^~Z2Z~SX15S2rJZZJZ.'TUVSXZS^Z^+SXXXXZSSSB Sa:

Accidents caused by trucks are very low com ­
pared to  the num ber ol accidents involving all types of 
vehicles. For 1976, the National Safety Council 
estimated there were 16,800,000 accidents involving 
drivers of all types of vehicles. The larger types of 
trucks, such as tractor semi-trailer, and other truck 
combinations, were involved in only 2.9% of those 
accidents. liven involvement doesn’t mean that these 
trucks caused the accident. It has been reliably 
estimated that in 63% of the accidents involving a truck 
with another vehicle, the other vehicle is at fault. 
Actually, larger trucks cause less than 2% of all ac­
cidents.

highway courtesy and safety?
: 1" ir rr m r  »,v viTg

The trucking industry has a variety of driver 
training and safety program s. There are special truck 
driver training schools. And driver trainers are utilized 
by  m o to r  carriers to m onitor  experienced drivers and to 
provide additional training if a driver has picked up bad 
habits. Safety meetings are conducted regularly to 
remind drivers of their safety responsibilities and  to pass 
on new rules and regulations.

(approximate!)/ 25 seconds)
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Regulation of trucking isn't anti-competitive. For 
the most part,  the industry is made up of small com ­
panies, m any family owned. Only two industries in the 
United States show a more intense competitive picture 
than trucking. They are the manufacturers of 
miscellaneous machinery and the makers of women's 
clothi- ;.

itipyroxiiualelu 15 seconds)

Don't the big carriers really dom inate the business?

Not true. The four largest carriers account for 
just 10 per cent of the industry's total revenues, a^ d  the 
eight largest for only 14 per cent. Look at three o tner  of 
America's prominent industries by contrast: In
automobile manufacturing four companies account for 
91 per cent of the volume. In steel, the four largest 
companies account for 47 per cent of the volume and  in 
cigarette m anufacturing the four largest companies 
account for 84 per cent. According to the latest Census 
of M anufacturers, trucking trails 415 other m ajor in­
dustries in terms of the market share concentration of 
the eight largest firms. Most trucking companies are 
small businesses, grossing only about half a million a 
year.

liil>)iro\innili'lf/ 10 second*)

A  spec i f ic  e x am p le  f o r  c om p e t i t io n :
Between the city of Philadelphia and, say, 

Akron, O hio , a shipper has 30 single line choices for 
moving freight. Even most small towns have two to a 
dozen or more.

injtjn o\inuitel\j 10 second*)
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' f .
D o n ' t  so m e  se g m e n ts  uf th e  i n d u s t r y  f a v o r  
d e re g u la t io n ?

The impetus for deregulation comes from a few 
large shippers and a handful of academicians. I should 
also throw in a few justice department anti-trust a t­
torneys. The real experts in this field—economists, 
bankers and transportation executives—disagree. Some 
independent truckers who carry exempt farm com ­
modities to market believe they should be allowed to 
carry back other freight. But, this w ould only shift 
freight from one truck to another. It w ouldn 't  reduce the 
num ber of em pty  trucks.

tcn)iroxiinn:e!y 25 seconils)
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... . . . .. ? ..... . . . ... . . ,

What portion of the revenues of the trucking 
industry comes from the top five percent of the 
companies?

First of all, there are more than 16,600 regulated 
trucking companies. To take five percent of this num ber 
would be meaningless—as it would  am ount to more 
than S00 individual firms. It would  be more ap­
propriate to talk in terms of the top 5.0 m o to r  ca. ders. 
Overall, the regulated trucking industry received about 
S30 billion in total (gross freight) revenues in 1977. Of 
this, the largest 50 companies accounted for $10.9 
billion—or thirty-six percent of the total. T rucking is 
less concentrated in terms of an y  measurement than 
virtually any  industry in the United States.

(approximately 35 seconds)

10

There's more and more congestion on the roads. 
Isn't this due to trucks?

No. The vast majority  of vehicles are still autos, 
pick-up trucks and vans. Federal governm ent statistics 
show that the num ber of tractor-trailer combinations, 
the big highway "rigs," was about 1.2 to 1.3 million in 
1977. That's  out of 144 million registered vehicles. A 
proportion  of the remaining vehicles, called "straight 
trucks," are freight oriented, but this proportion  is not 
easily determined. The total num ber of straight trucks 
was about 700,000 in 1977. M any  of these are used for 
the pick-up and  delivery of freight in urban  areas.
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Be on time. A live show w i l l . on with or  without 
you. If you’re late for a taped program, you'll tie up 
technicians, the host, and studio time. Tiiis means 
money to the station. Either w ay you will never be 
invited back.
Be flexible. Broadcasters work in a constant state of 
tension. The more understanding of delays and in­
terruptions, the better the chance you'll be invited back. 
Prepare ahead of time. You should ’ now what you want 
to say and be forearmed for possible trouble areas. 
Broadcasters will be willing to give you a few minutes of 
free promotion for a few minutes of interesting con­
versation.
Dor I rely on the interviewer's questions to cover the 
points you want to make. You needn't answer only the 
question asked Practice turning questions to subjects 
you want to discuss.
Have four or five interesting stories prepared ahead of 
time. If the interview becomes too technical, tell a 
story.
Ignore studio technicians. Concentrate on the host and 
other panelists. Remember you are playing to the 
audience, pin the people in the studio.
Don't worry about lighting, sound levels, and camera 
angles. That is the technicians' job.
Never answer questions "yes" or  "no". Questions that 
can be answered yes" or "no" are leading questions 
seeking agreement with someone else's opinion. Make 
your own statements.
i.el opponents speak for themselves. D on’t voluntarily 
agree with them.
Most otten, style is more important than substance.
The impression left jvith the audience is more lasting 
than any one thing said.
Broadcasting is an intimate medium. Speak as if 
someone is sitting next to you.
Don’t worry about dead air time. Dead air time is the 
broadcaster's problem, not vours. It is not vour duty  to 
fill it.

12

Telev is ion  T ip s  O nly

D on’t swivel in your chair. You'll look like a child on 
his first amusement park ride.
Make soft, smooth gestures. Avoid quick, jerky 
motions.
If you cross your legs, cross them at the knee. If you 
rest your foot on your leg. your knee will keep bob­
bing in and out of a close-up. This also sets up a 
barrier between you and the «cc in a long shot. 
Look at the speaker. If the camera catches you when 
someone else is speaking, and you're looking around 
the studio or at the floor, the audience will think 
you're bored.
Call hostr by their first names. Television is intimate. 
Since hosts are seen everyday, viewers look upon them 
as friends.
Television is a visual medium. If visuals—props, slides, 
film, models—help toll your story, bring them to the 
studio. They will help the interview move along.
Do not wear hats, shiney jewelry, or plaids. Hats 
shadow the face, shiney jewelry reflects into the camera 
lens, and plaids make the television sircen dance.
D on’t worry  about make-up. it it is needed, a 
technician familiar with the studio's lights will apply it. 
If it's suggested don’t refuse. It’s for your own good.
If you're asked to sign a release, rend it carefully and 
make sure you got a copy. The release will basically 
say that you agree to be filmed.
Try to watch a program in advance of your ap­
pearance. This will give you a feel for the show anil 
the type of materia! used. It will also help you choose 
clothing that complements the set.

13



Most people fee! trucks tear up the highways. 
W hy should m otorists pay for trucks using the 
road s?

They don’t. T rucks pay 38 per cent of all state 
and federal highway user taxes, but they account for 
only 18 per cent of the traffic. In 1976, for example, 
m otor  carriers paid 8 billion dollars ou t of the 21 
billions collected in state and federal h ighway user 
taxes. Every recent s tudy of the user taxes has found 
that trucks pay  m ore than their fair share r the costs for 
construction and m aintenance of the nation 's  highway 
system.

(approximately 30 seconds I

H ow abou t  those big tractor-trailers?

Even when the question is narrow ed to com ­
bination trucks, the largest intercity vehicles, the 
evidence indicates they are paying more than their fair 
share. All combination vehicles registered in the United 
States paid IS .9 per cent of all federal highway user 
taxes in 1975, the latest available year. This compares 
favorably to a finding in the most recent federal 
highway cost allocation stud”  that com bination vehicles 
were responsible for 18.6 p e r «. ent of highway costs.

(ni’/iroxiinntcly 25 seconds)
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W hat is the trucking industry doing to become 
m ore fuel efficient—not only now, but ten and 
twenty years in the future?

Trucking has, and is, devoting much of  its 
technological k n ow -h ow  toward conserving energy. 
N e w  engine and transmission designs, air deflectors on 
so m e  types o f  equipment, radial tires, demand-actuated  
cooling fans have all enabled the m otor carrier industry  
to. operate much more efficiently in terms of fuel used 
than it did just a few short years ago. Better highways, 
better scheduling and further improvements in main­
tenance procedures have also helped. O n  down the 
road, w e  are looking toward much greater use of  diesel 
engines in total and especially in the smaller city-type  
trucks, and still more refinements in the design o f  the 
large h ighw ay "rigs" to conserve even more . ji in the 
future.

(approximately dO seconds)

E x am p le  o f  sav ings :

Secretary of T ransporta tion  Brock Adam s said a! 
a press conference held A ugust 9, 1973 that the national 
truck fuel econom y program  has saved the nation more 
than 1.7 billion gallons of fuel since 1973.

(approximately 10 seconds)

lo

Railroads are not more energy efficient than 
trucks. While rails m ay be more efficient in hauling 
certain commodities, like coal, long distances, trucks 
are more efficient at hauling other types of freight, such 
as light and bulky general merchandise. Furthermore, 
railroads do not serve 60% of America's communities. 
These communities would cease to exist, as we know  
them, if trucks were precluded from hauling their 
freight.

Iapproximately 25 seconds)

T he  f o l l o w in g  spec i f ic  test resu lt can a lso  be used:

A 1975 s tudy conducted for the U.S. departm ent 
of T ransporta tion  by Reebie Associates of Greenwich, 
Conn., found that twin trailers used less fuel than other 
modes of transportation in a test run between Portland, 
Ore. and Los Angeles, Calif, com paring fuel consumed 
in loading, transfer, pickup and delivery as well as that 
used in traversing the 950-mile route.

Fully expecting to find the railroads to be more 
efficient than trucks, and an improved intermodal 
system using bo th  trucks and trains to be better than 
either, the Reebie researchers were surprised at the 
results of their study.

(approximately 38 seconds)
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Why are em pty backhauls allowed? 
They're inefficient.

Well, a good idea, which won't work, is to 
"eliminate em pty  backhauls." Quite  correctly, trucks 
sometimes go back em pty. But that problem can only be 
solved by m ore freight A federal government study 
found that the chief reasons for em pty trucks are the 
regional traffic imbalances inherent in our society and 
the use of specialized equipment such as au to  carriers 
and tank trucks. O nly  about three per cent of the empty 
miles appeared to be avoidable  ir. the study.

(approximately 25 seconds)

A  spec i f ic  e x am p le  o n  ba ckhau ls :
You c a n ’t haul heating oil in a tank truck from 

O klahom a City to Milwaukee and then haul milk back 
to O klahom a City in the same tanker.

(approx imate ly10 seconds)

IS

Isn't the ICC in the trucking industry 's pocket?

The answer is "no". Emphatically "no." We find 
ourselves m any times in ICC rulemaking proceedings 
opposing a particular rule or regulation. The industry 
has taken the ICC to court and argued that the com ­
mission has gone beyond the bounds of its statutory 
authority , o r  acted in an  a rb itrary  manner.

While we don't always like how the commission 
regulates, we do recognize the need for an  umpire 
between the carrier and the shipper with the overall 
public interest in mind. The ICC is there to determine 
w hat will "prom ote safe, adequate, economical, and 
efficient service and foster sound economic conditions 
in transporta tion” as required by the National T rans­
porta tion  Policy set forth by Congress in 1940.

(approximately -10 seconds)



Collective .a tem akihg is a rip-off of the consumer, 
isn't it?

Quite the contrary. The system protects the 
consumer from damaging forms o f  econom ic  
discrimination. Collective ratemaking reduces the 
chaotic to the manageable. There's a gross misun­
derstanding am ong those promoting deregulation that 
rate bureaus a llow  m otor carriers to arbitrarily set rates 
in a secret and collusive manner. Actually  there is 
nothing secretive or cc llusive about rate bureaus.

(iit’l>n\\iii!iitcl\/ 22 seconds)

2 0

Truck rates haven't risen as fast as other prices in 
the present inflation. Let's com pare  the relative price for 
m o to r  carrier service w ith  changes in the consum er price 
index. From a base of 100 in 1967, the revenue per ton 
mile for regulated for hire m otor  carriers rose to 166.2 in 
1977. During the same period, the consumer price index 
rose from ICO to 181.5, o r  15 points higher than the 
price of m otor carrier service.

(u/i/iMxiiiiutcly JO seconds)

exam p le s  o f  t y p i c a l  t ra nspo r ta t io n  costs:

A hammer retails in a Chicago hardware store  
for $8.2?. Total cost for transportation by m otor carrier 
from manufacturer in Farmington, Connecticut, to 
C hicago—6 cents.

A washing machine retails in Butte, Montana,  
for $311.78. Cost for shipment by m otor carrier from  
Columbus. Ohio, for this heavy, expensive appliance— 
$18.37.

A stove retails in Los, Angeles for S398.3S. Cost 
of transportation  by m otor  carrier from Mansfield. 
Ohio: $17.32.

A portable electric typewriter retails in a Chicago  
store for $249.47. It was manufactured in N ew  York. 
Cost fe m otor carrier transportation from N e w  York to 
C h icago— S i . 74, or 7 / 1 0 of 1 percent of the total price.

A  man's suit retails in Indianapolis for $94.01. 
Cost of transportation by motor carrier from Atlanta, 
G eorgia—2 8 cents, or 2 0 /1 0 0  of 1 percent.

(Note: These .ire truckload rates. Transportation  
charges are slightly higher for less than truckload  
shipments, based on a graduating scale dependent on 
weight of shipment.)

21



Why do trucking companies pay millions c. 
dollars for operating certificates?

To get additional service points so they can 
expand their operations. Let me point out immediately, 
however, that the value of the certificates doesn't enter 
into the rate base for rate making purposes. Lately, the 
cost of authorities has taken a downhill trend because 
the ICC is approving approximately 95 per cent of new 
authorities sought. The decision to control entry is an 
involved issue, but basically it is to prevent excessive 
services resulting in an unhealthy and unstable tran­
sport industry clearly not in the public interest. The 
point is: if the public isn't underwriting sales of 
operating certificates and the certificates allow carriers 
to obtain easier financing for capita! improvements, 
then the sales a r e a  benefit to our transportation  system.

(afifjroxinmh’lu -IS siV iwds}

■

W hy are the trucking industry m inority  hiring
p ra c t ic e s  so  p o o r?

They're not. T he  trucking industry’s minority 
hiring practices arc good and have been for m any \ c '  . 
Thu trucking industry is committed to a policy c 
firmative action and equal em ployment. In 1967, me 
percentage of minorities employed in the trucking in­
dustry was 6.6 per cent. O nly  five years later the 
percentage was up to 11.3. It's now  at 12 per cer  t. Since 
1969, minority hiring in the trucking industry has 
outpaced minority  em ploym ent in the American w ork  
force as a whole.

tiil>l’ro.\inuUi'lu 30 .-{Yi'in/sl
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’XlSSfP Is*.'l the household go^ds moving industry ripping 
off customers by weight bumping?

Absolutely not. There have been only two indict­
ments in as many years for weight bumping. Only one 
of those cases has been successfully prosecuted and it is 
on appeal. The other never came to trial. What is im­
portant tor the customer to know is that the moving in­
dustry does not knowingly tolerate within its ranks any 
person who cheats a customer.

The moving industry does everything in its 
power to encourage the ICC and the U.S. Attorney 
General to bring charges in a court cf law and to prose­
cute anyone it finds vho may be involved ,.i any alleged 
wrongdoing.

The moving industry h idles abou t 1.65 million 
interstate moves each year. '  icre are some 2500 com ­
panies and some 50 to o0 tiiousand independent con­
tractors (owner-operators) engaged in this high volume, 
intensive w ork.

(approximately -15 seco mis)

king companies always concede to 
Teamster economic demands? 
gncmi.'.. ynasuaac

The question implies that hard bargaining does 
not take place. This assumption simply is not true.

In the major trucking labor negotiations, hard 
bargaining always takes place. So does much com­
promise. In consideration for economic gains the com 
panics seek to negotiate agreements which recognize in­
dustry requirements to improve productivity and effi­
ciency. Uninterrupted service to the public at reasonable 
rates is real’y the only thing the motor carrier has to sell. 
In an excessive settlement there are no winners, and this 
is ti ue for employers and employees alike.

(Approximately JO second*)

H ow  much effect does organized crime have on 
trucking companies and the Teamsters?

sKssiassaaa

Hopefully, not much. Management and union 
representatives, like all other people, may be honest, 
dishonest, likable, or unlikable people. The vast majori­
ty cannot be tarred with the same bru..h which has 
touched some officials with known criminal records or 
involvements.

Having a public service obligation, the trucking 
industry works hard to keep theft and pilferage out of 
its bus' ”ss. Its freight security programs are 
sophistf ed, on-going, and have achieved a measure 
of suci

(approximatley 35 seconds)
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Introduction

The system by which motor freight rates are collectively estab­
lished is a m atter o f  no small importance to the public. M otor 
carriers, o f  course, have a vital stake in the way rates are 
determined for the transport services they supply. Equally, the 
shippers o f  goods transported have an important stake in the way 
rates are assessed for moving these goods. Over and above the 
interests of carriers and shippers is the interest of the general 
public. M otor-carricr freight rates enter into the prices o f  almost 
everything consumers buy, and rate levels and relationships can 
and do  affect i’ne econom ic well-being of industries and com m uni­
ties and the em ploym ent opportunities they provide. The public is 
entitled to assure itself that its interests are protected under the 
system  by which those rates are established. The aim of this 
paper is to exam ine the rationale for the system o f  collective 
ratemaking in trucking in terms of its significance for the public 
interest.

* 4 4 4

U nder collective r a te m a k h g .  rates are established by joint 
cor...deration o f  the m otor carriers serving a particular territory. 
Collective pricing action by competitors would, under ordinary 
circumstances, violate the antitrust laws. But when carried on in 
conform ity with conditions specified in the Interstate Com m erce 
Act, collective ratem aking in trucking, as in other surface trans­
port modes, is “ relieved from the operation o f  the antitrust



law s’1. 1
A great deal of the controversy concerning collective ratem ak­

ing turns on the question o f  whether the reduction o f  rate 
competition am ong carriers, made possible by the antitrust exem p­
tion. is good or bad for the public. The basic m isconception that 
must be overcom e if clear thinking is to be applied to this 
question is the notion that the economic benefits ordinarily associ­
ated with competition are the only benefits that  are important to 
the economic welfare o f  the public. Governm ent policy in many 
cases recognizes that some restraints upon competition are neces­
sary and desirable in the interest of achieving other economic 
benefits that are judged to be even more important to the public 
than those attributed to competition. In such cases, the application 
of the antitrust laws is waived. As Professor J. M. Clark has 
observed in his C o m p e t i t i o n  a s  a  D y n a m i c  P r o c e s s :

Antitrust action, being directed against restraints of compe­
tition. may tend to develop an unspoken presumption that 
competition can be defective only in the direction of being 
too weak, never too severe ... [ A ] ttitudes expressed in other 
areas of governmental policy have in various ways sanctioned 
restraints on competition, on the assumption that it can be 
undul} severe, from the standpoint of the public interest.2

The principal econom ic  benefits which arc achieved by collec­
tive ratemaking in trucking relate to the avoidance o f  damaging 
forms o f  econom ic discrimination which, because o f  the structure 
and character o f  m otor freight transport, would be inevitable 
under unrestrained competition. In the absence o f  collective rate- 
making, it would be impossible to prevent rate differences which 
are not justified by any difference in cost or any o ther relevant 
economic consideration. It would be impossible to assure  that all

1 Section 5;i of the Interstate Commerce Act, 49 U .S .C . Section 5b.

•' John M . Clark, Co mpetition us a Dynamic Process, Brookings Institution, Washington, 1961. 
p. 4S,

shippers large and sm all, are treated in a nondiscriminatory way 
by carriers as a group, or to assure nondiscriminatory treatment 
among competitively-related comm odities. Not only shippers, but 
communities and employees as well, would suffer unjustifiable 
economic hardship, economic resource! would be misallocated, 
and economic efficiency would be impaired. With collective rate- 
m aking, there exist the opportunity and the m achinery for averting 
these consequences.

The collective ratemaking process provides the means for ship­
pers to call the attention o f  m otor carriers to inequities requiring 
remedy, and for motor carriers to act as a group in dealing with 
such inequities. Shippers are not guaranteed the relief they may 
feel is justified and carriers retain the freedom to act individually. 
But the forum provided for simultaneous exchange o f  views and 
information concerning proposed rate changes am ong all affected 
shippers and carriers, the important degree o f  insulation o f  the 
carriers from the pressures o f  large shippers in dealing with such 
proposals, and the opportunity  o f  the carriers to act together 
w h e re  su c h  a c t io n  a p p e a r s  j u s t i f i e d  c o m p r i s e  a m e c h a n is m  
uniquely adapted to achieving as even-handed and nondiscrimina­
tory a rate structure as the nature and organization of motor 
freight carriage practicably permit.

Collective price action involves by definition a "c -traiu-t upon 
rate competition, but such a restraint docs not mean that the 
competitive process itself is (hereby undermined. Nor does an 
antitrust exemption automatically imply any underm ining o f  anti­
trust policy. The principle involved has been neatly expressed by 
Professor Bastiann Fortm an in his T h e o r y  o f  C o m p e t i t i o n  P o l i c y :

It is not the purpose of antitrust policy to foster economic 
competition without qualification. The aim is not to maintain 
simply competition but to preserve competition only where it 
may be expected to produce desirable effects ... The exemp­
tions concerning e.g. labour, transport and agriculture relate 
to specific structural conditions of demand and supply which



render unrestricted operation of competition undesirable ... 
Prohibition of a certain way of competing such as price 
discrimination is not as such inconsistent with a Dolicy to 
maintain open competition ... Preserving competition ... does 
not mean that all possible methods of competing in the 
economic process must be tolerated nor that all private eco­
nomic regulation should be prohibited. 3

As developed later in this paper, collective ratemaking in 
trucking co-exists with a substantial degree of price and non-price 
competition and is surrounded by strict provisions for governm ent 
review and control to insure that the results serve the best 
economic interests of the public.

The collective ratem aking system in the motor-carrier industry 
operates through “ rate bureaus” . Organized according to the 
geographic areas their m em ber carriers serve, these bureaus pro­
vide the administrative machinery by which carriers jo intly  con­
sider, debate, decide, and publish the rates pertaining to the 
traffic they hrul.

There are ten m ajor territorial rate bureaus.'1 The mem bership 
of each bureau consists of carriers providing motor freight service 
within a particular territory or between territories. A carrier may 
voluntarily choose to belong or not to belong to any o f  the rate 
bureaus publishing rates covering territories applicable to its traf­
fic. The combiiicd m otor freight services of the carriers com pris­
ing the major rate bureaus extend over the entire United States 
and between the United States and Canada.

3 Bastiann de Gaay Fort man, Theory o f Competition Policy, North-Holland Publishing Co., 
Amsterdam. 1966. pp. 244-246.

4 Central and Southern Motor Freight Tariff Association. Inc.; Central States Motor Freight 
Bureau. Inc.; Lastern Central Motor Carrier Association; Middle Atlantic Conference; Middlcwest 
Motor Freight Bureau; New England Motor Rate Bureau, Inc.; Niagara Frontier Tariff Bureau, 
Inc.; Pacific Inland Tariff Bureau, Inc.; Rooky Mountain Motor Tariff Bureau, Inc.; Southern 
Motor Carriers Rate Conference

Proposals for rate changes are normally initiated by a carrier or 
a shipper. Consignors and consignees of traffic participate actively 
with the carriers in discussions related to rate proposals. In most 
o f the bureaus, the initial recommendation on a proposal for a 
rate change is made by a com m ittee  o f  rate experts employed by 
the rate bureau. If  no party objects to the recom m endation, it is 
published for the carriers. H ow ever, if any party does object, or 
if the bureau machinery does not provide for a committee of 
employed rate-cxperts, a com m ittee  consisting wholly of carrier 
personnel considers and acts on the rate proposal and the final 
decision is m ade by a majority vote of that group.

E v e ry  r a t e -b u r e a u  m e m b e r ,  e i th e r  on its  ow n  v o l i t io n  or 
through election by the general m em bership, has the opportunity 
to designate an employ . lo serve on the bureau 's  carrier com m it­
tee. Each such designee may vote on the rate proposals which 
come before the com m ittee , whether or not his company directly 
participates in the traffic involved. The action of the committee 
on a rate proposal is m ade public , but confidentiality is preserved 
as to the vote o f  any individual carrier. Any carrier m em ber of 
the rate bureau may at any time establish by independent action a 
rate which differs from that generally  applicable.

Collective rate actions resulting from rate-bureau procedures are 
subject to all o f  the tests o f  lawfulness laid down by the Interstate 
Com m erce  Act. Any shipper, carrier, or other interested party 
m ay protest to the Com m ission that any such action fails to meet 
those tests. The Com m ission  is authorized to suspend any such 
action, and after investigation m ay declare it unlawful and may 
prescribe the rates it determines to be proper.

In addition to the ten ■ Kite bureaus (and num erous minor 
rate bureaus which operate in the sam e territories), the ratemaking 
p rocess, as contem plated by the Interstate Com m erce Act, utilizes 
a uniform freight classification for the hundreds o f  thousands of 
products moved by m otor  com m on carriers, i i ; most of the 
traffic carried, this is achieved through the m echanism  of the



National Motor Freight Traffic A ssocia tion .3 This orghhi/nti^'i 
operates in a m anner generally sim ilar to that o f  a rate h im . 
except that its function consists not of establishing rates but 
categorizing all comm odities carried by motor carriers into gene: 
ally fifteen classes— differentiated broadly by shipping, handling, 
and value characteristics— so that com m odity  groups posses.it 
s imilar characteristics may be similarly classified and bear sin. 
rates, th e  system provides a continuous opportunity to reelaswh 
existing products as their characteristics change and to tiassiis 
new products as they are introduced into the market.

The basic practice is that the m em ber carriers within each lute 
bureau establish class rates which are applied uniform!} throne!, 
out its territory and which are so scaled that for all uf i|j.* 
commodities grouped in a given class the rate for all shipments o! 
the same size over the sam e distance will be the same. Differ 
encex in other transportation characteristics, such as shipment si; • 
or length o f  haul, will be reflected in corresponding!} liiflc icn  
rates which also will be generally  uniform throughout the bureau's 
territory. The preponderance o f  m otor-com m on-carrier trafii 
moves under these class rates. In special circumstances jiivtif}m ■ 
a rate different from (and ordinarily lower than) that applicable f>> 
a general class, an exception to the class rate may bo approved w 
a comm odity rate, governing the traffic o f  a specific cnmmodii} 
between named points o f  origin and destination, n v v  be cst.i! 
lished.

General rate increases arc applied essentially ac ro .s  the hoard !o 
all traffic. The special problem s o f  equity as am ong  shippers ate 
typically resolved by lowering one or more rales. In terms of the 
numbers o f  rate-bureau actions, the vast m ajority o f  rate changes, 
whether the proponent is a carrier, a consignor or a consignee, 
involve rate reductions.

Given the enormous range o f  comm odities to be carried, the 
almost limitless combinations o f  points to be served, the complex-

3 A separate classification, the Coordinated Freight Classification, is maintained hy Ihc 
England Motor Rate Bureau, Inc. for traffic moving wholly within the New England tenitois.

: . -UK,  and transportation factors to be accom m odated, it would 
■ futile l<> expect the m otor-carrier collcctive-ratemaking system 

:,» iv  ideal in all respects. The real question, however, is not 
-.Gu-ther the present system is ideal but whether, in practical 
terms. 1 1 serves the public interest by effectively meeting the 
i :im porta tion  requirements o f  the nation. In order to answer that 
question, it is important to have som e familiarity with the histori­
cal background o f  collective ratemaking in trucking and with the 
basic public-intercs; considerations underlying current practice.



Historical Background

The issue o f  collective ratemaking in transportation has been a 
subject of recurring public discussion for more than a hundred 
years. Collective ratemaking in trucking grew out o f  the ratemak­
ing system first developed in the late nineteenth century to meet 
practical problems of the railroad industry.

Sixty years before the 1935 enactment which brought motor 
carriers under Interstate Com m erce Comm ission regulation, the 
railroads organized the first broad-based freight-rate bureau, cover­
ing the territory south of the Potomac and Ohio Rivers and cast 
o f  the Mississippi. By the time of the passage in 1887 of the Act 
to Regulate C om m erce, as the initial version o f  the present-day 
Interstate Com m erce Act was known, some eleven such bureaus, 
covering virtually ail the competitive railroad traffic o f  the coun­
try, were in operation.

A m ajor reason for enacting the 1887 statute had been to 
achieve a reasonably uniform, stable, nondiscriminatory set of 
railroad rates in place of the flagrant practices o f  railroads in 
according preferential treatment to some shippers, localities, and 
types o f  traffic, to the serious detriment o f  the public. “ Wild rate 
cutting, rate instability, personal favoritisms, sectional discrim ina­
tions, and gross prejudices between localities, had brought many 
carriers and shippers and great industries to the point o f  ruin, and 
had created or fostered industrial m onopolies .”  1

1 fteguluiion o f Rule Bnrcuus, Conferences and Associations, Hearings on l l . l t .  2636, United 
.States Senate, Committee on Interstate Commerce, 79th Congress, 2nd Session, (1945). Testimony 
of IC C  Commissioner Clyde B. Aiteliison, p. 1133.

The rem edy which the Act undertook to provide was to outlaw 
rates which were unjust or unreasonable or gave any shipper, 
locality, or particular type of traffic an undue preference or 
advantage to the prejudice of another. From the beginning the 
Commission supported the view that, because o f  inevitable and 
aggressive rivalries among competing carriers, shippers, and local­
ities, the statutory objective of uniform, stable, and rondiscrimi- 
r.jtory rates could not, as a practical matter, be achieved without 
cooperation am ong the carriers in the ratemaking process.

The earliest railroad rate bureaus had not only attempted to set 
rates in comm on but generally entered into pooling arrangements, 
involving the sharing of traffic, revenues, or earnings. The 1S87 
Act specifically prohibited pooling arrangem ents,2 but was silent 
on the question of collective ratemaking as such. The ambiguity 
resulting from this silence was to create legal problem s when 
Congress in 1890 passed the Sherman Antitrust Act, which prohi­
bited every com bination, contract or agreement in restraint of 
trade, it was not c lear whether the Sherman Act was meant to 
apply to railroads at all, whether collective ratemaking by rail­
roads fell within the scope of prohibited business conduct, or 
whether the intent o f  the Act to Regulate Com m erce had been to 
reserve exclusive jurisdiction over railroad ratemaking to the 
Interstate Com m erce Commission.

The Supreme Court in 1897 settled these questions by holding, 
in :i case instituted by the Department of . ustiee against the 
T r;ins Missouri Freight Association, that the Sherman Act applied 
to the activities o f  all industries without exception, and that the 
agreement establishing the rate bureau was a restraint o f  trade in 
violation o f  the antitrust law .3 An identical decision was handed 
dow n a year later in a case involving a similar rate bureau

2 The Interstate Commerce Act was subsequently amended to permit pooling arrangements 
svlien explicitly approved by the Commission, but no rate bureau in operation today cr.modics any 
pooling or market-sharing arrangement

J United Stales v. Trans-Missouri Freight Association, 166 U.S. 2‘X) ( IS97j.



agreem ent.■'
Som e modifications were made in rate-bureau agreem ents as a 

result o f  the Court decisions. The practical need for collective 
ratemaking, how ever, remained manifest. Aided by a helpful 
opinion from the Attorney General, collective ratemaking. by 
railroads was permitted to continue. It was clear, and strongly 
emphasized by the Interstate Com m erce Com m ission, that in the 
absence of jo in t action by the carriers in the establishment o f  rates 
many o f  the evils which had given rise to the interstate com m erce 
law in the first place would reappear.

In its Annua! Reports to Congress, the Comm ission described 
the practical situation:

It is alleged ... that the interests of different lines of 
transportation, different localities, and different commodities 
cannot be properly adjusted, so that the rates shall be reason­
able and non-discriminatory within the terms of the act, 
without the power to confer, discuss, and determine by 
mutual agreement What the rate shall be.

There is great force in this claim ... It is extremely 
difficult to sec how carriers can intelligently adjust their rates 
so as to fulfill the general requirements of the act without the 
right to organize in some form for the purpose of obtaining 
necessary information and applying that information as occa­
sion requires. To one familiar wit'' actual conditions it seems 
practically out of the question to establish rates that are 
relatively just without conference and agreement ...

... [T ]ho  decision of the United States Supreme Court in 
the Trans-Missouri Case and the Joint Traffic Association 
Case has produced no practical effect upon the railway opera­
tions of the country. Such associations, in fact, exist now as

* United States v. Joint Truffle Association, 17! U.S. 505 (1898).

4 Anneal Report of the Interstate Commerce Commission, 1898, pp. 15-16.

did before those decisions, and with
effect ... f I ] t is difficult to sec how interstate railways could 
be operated, with due regard to the interest of the shipper and 
the railway, without concerted action of the kind afforded 
through these associations. I!

One of the reasons that had been cited by the governm ent in 
urging the Suprem e Court to find rate-bureau agreements unlawful 
was that as a result o f  judicial interpretation of the 1887 Act the 
Commission was without truly effective powers to regulate rates .7 
In the C om m ission’s own words: “ The principles o f  this law ... 
are conceded to be sound and beneficent, but at present they 
amount to little m ore than the declaration o f  a :.c-o:ment .. .  The 
machinery for enforcing its substantive provisions is fatally defec­
t iv e .”  s

These defects were cured in substantial measure by the Hepburn 
Am endment of 1906, which em pow ered the Com m ission to pre­
scribe maximum  reasonable rates, and the M ann-Ell ns Am end­
ment o f  1910, giving the Com m ission the power to suspend rates 
so as to afford opportunity  for investigation and a determination 
o f  lawfulness before they could become effective.

Railroad rate bureaus again becam e the subject o f  Congressional 
interest in the early 1920’s when, pursuant to a Senate resolution, 
an ICC investigation into the operations of a major rate bureau 
resulted in a reaffirmation by the Com mission o f  the practical 
importance o f  the system o f  establishing rates through collective 
carrier action: “ It is manifest that the Transcontinental Freight

“ Annual Report of the Interstate Commerce Commission. 1901, p. 16.

’ "The common law requires that rates shall tie reasonable and lair. So does the Interstate 
Commerce law. lint this is a mere declaration, and there is no adequate remedy to enfot.e the 
right. The commission has no power to prescribe a reasonable rate and enforce it. or to declare 
that a rate is unreasonable and prohibit it." Argument of Solicitor General in United States s. Joint 
Traffic Association, 171 U.S. 505. 557 (1898).

" Annual Report of Interstate Commerce Commission, IS9S. p. 22.



Bureau ... is o f advantage to shippers as well as carriers. The 
need for some organization of this character is demonstrated upon 
the record .. .  It is abundantly show n that operation o f  the bureau 
tends to obviate or remove the discriminations, as between per­

sons and localities, the law c o n dem ns .”  u
W hen m otor carriers were brought within the regulatory juris­

diction of the Com m ission  in 1935, the same basic considerations 
that had prompted shipper and IC C  support o f the railroad rate 
bureaus gave rise, again with sh ipper and ICC support, to joint 
action in the establishm ent o f  m ctor-carrier rates. The main 
provisions o f  the Interstate Com m erce Act relating to railroad rate 
regulation were applied to the regulation o f  m otor-carrier rates. 
Despite numerous economic differences between the two forms of 
transportation, it was felt that from the public’s standpoint a 
stable, nondiscrim inatory structure o f  rates that were equitable in 
relation to each e the r  and based upon a uniform freight classifica­
tion was as essential in trucking as in railroading. The practical 
feasibility of achieving such a structure of rates unless carriers 
were free to “ confer, discuss, and determine by mutual agreement 
what the rates shall b e ”  seemed rem ote. No specific mention of 
motor-carrier rate 1 area us was m ade  in the 1935 legislation, but 
their formation and operation along lines broadly sim ilar to the 
railroad rate bureaus was taken for granted and naturally ensued.

The Interstate C om m erce  Act had, from its passage, suffered 
from the lack o f  a uroad but explicit statement by Congress to 
serve as a guidcpost to the Com m ission  and the courts in deter­
mining what constituted the “ public  interest”  in the field o f  
transportation. That lack was rem edied in '9 4 0 ,  when Congress 
prefaced the Act by a declaration o f  National Transportation 
Policy. As em bodied in that declaration, among the m ost signifi­
cant Congressional econom ic policy objectives related to the ra­
temaking process were these:

" In re Transcontinental Freight Bureau (1923), 77 ICC  252. 279.

1. promoting adequate, economical, and efficient service.
2. fostering sound economic conditions in transportation.
3. barring unjust discrimination, undue prcl'ccnccs or advantages, or

unfair or destructive competitive practices.
4. achieving a coordinated transportation system to meet national

needs.

The National Transportation Policy decreed by Congress to 
guide the interpretation, administration, and enforcement of all of  
the provisions o f  the Interstate Com m erce  Act becam e a vital part 
o f  the total statutory scheme for achieving a sound national 
transportation system  and today plays a crucial role in the basic 
public policy concept that governs collective ratemaking in motor- 
carrier transport as in o ther modes.

Even after the enactm ent o f  the National Transportation Policy, 
the Interstate C om m erce  Act itself still contained no specific 
provision with respect to collective establishment of rates. The 
holdings of the Suprem e Court in the T r a n s - M i s s o u r i  and J o i n t  
T r a f f ic  A s s o c i a t i o n  cases that rate-bureau agicements violated the 
Sherman Act were still the last judicial word on thut subject. 
Following long years of official inattention to the antitrust status 
o f  rate bureaus, a num ber o f  developm ents in the early 1940‘s led 
to a movement to give clear legislative sanction to collective 
ratemaking. These developm ents included various antitrust suits 
initiated by the Justice Department against railroad and motor- 
carrier rate-bureau activities. In addition, the State o f  Georgia had 
sued the Eastern railroads alleging freight rate discrimination, and 
a Supreme Court decision on the jurisdictional aspects of that suit, 
holding that “ none of the powers acquired by the Commission 
since the enactment o f  the Sherman A c t”  legalized .ate  bureaus, 
raised serious questions about the vulnerability of collective rate- 
making to antitrust a t ta c k .111

After extensive hearings m arked by a great outpouring of

111 State of Georgia v. Pennsylvania R .R ., 234 U. S. 439. 457 (1945).



support by shipper and com m unity  organizations across the coun­
try for the functions performed by rate bureaus, Congress in 1948 
enacted the Reed-Bulwinkle am endm ent, which became Section 
5(a) of the Interstate Com m erce Act. Approved over a Presidential 
veto by a large margin in both House and Senate, that am endm ent 
gave the Com m ission authority to approve rate-bureau agreements 
under which carriers of a particular mode could jointly consider 
and establish rates if such agreements were found by the C om m is­
sion to be in furtherance of the National Transportation Policy, 
preserved the right o f  individual carriers to take action indepen­
dent of the rate bureau with regard to any rate, and incorporated 
conditions or procedures prescribed by the ICC. Participation in 
rate-bureau discussions and decisions under any Commission- 
approved agreem ent was to be free from attack under the antitrust 
laws. The Reed-Bulwinkle amendm ci * provides the stamtory au ­
thorization for motor-carrier collective ratem aking today.

The case for collective ratemaking from the regulator’s stand­
point was sum m arized by C om m issioner Joseph B. Eastman, 
whose practical knowledge and dedication to the public interest 
during a long career on the Com m ission  place him high in the 
esteem of students o f  transportation and o f  economic regulation:

... [ I ] f  the carriers of the country are to respond to the 
duties and obligations imposed upon them by the Interstate 
Commerce Act, and if the rate structure is to be reasonably 
free from unjust discrimination or undue preference and preju­
dice, as simple and consistent as may be, reasonably stable, 
and sufficient for the financial needs of private ownership and 
operation, the carriers must be in a position to consult, 
confer, and deal collectively ... “

11 Interstate Commerce Act o f 1 ‘Ms (Regulation o f  Rate Bureaus), Hearing on S. 942, United 
State's Senate, Committee on Interstate Commerce, 78th Congress. First Session (1943), Par. !. 
p. 875. Supreme Court Justice Hrandcis is said to have called Eastman "the ideal public servant." 
(Charles D. Drayton, Transportation Under Two Masters, National Law Book Co ., Washington, 
D, C. , 1946. p. I i4.)

: :c,T ,-r 'r f .f  V ?  r

In finally enacting specific legislation on the subject o f  collec­
tive ratem aking, Congress recognized that the paramount iss . is 
how best to serve the public  interest. On the one hand, it 
recognized that cooperative action in the making o f  rates deprives 
the public o f  the benefits normally associated with price competi­
tion among s i .  pliers. On the other hand, it recognized that the 
circumstances in transportation are not typical o f  those in the 
economy generally and that there are special practical needs to be 
r . e: in order to assure the public of the benefits intended by 
transport regulation, practical needs which are reflected in the 
statement o f  national transportation policy. The dilemma was how 
best to balance these considerations. Congress resolved the di­
lemma by authorizing the regulatory agency to examine eaci. rate- 
bureau operation, case by case, in the light of the public-interest 
standards em bodied in the National Transportation Policy viewed 
against the public-interest objectives reflected in the antitrust 
policy o f  unrestricted rate com petition , and to decide how , on 
balance, the public interest w ould  be best served.

Under the standard in the bill Congress entrusts to the 
Commission the task of applying to particular cases the 
general formula which Congress finds is determinative of the 
public interest, and directs the Commission to determine 
whether the advantages to the public interest, through further­
ance of the national transportation policy, are such as to 
outweigh the disadvantages to the public interest intended to 
be guarded against by the antitrust laws.12

This “ fo rm ula”  for the balancing of public-interest considera­
tions by a regulatory agency charged with administering the will 
o f  the Congress is the principle under which collective ratemaking 
in trucking is carried o n .

11 H. R. Report No. 1100, 80th Congress, First Session, (19-17), p. 14.
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Basic Considerations

At the heart o f the present system of collective ratemaking in 
the motcr-carrier industry is the opportunity for carrier members 
of rate bureaus to establish rates by jo in t action under conditions 
which make it possible to meet regulatory and com m ercial needs 
effectively without violating the antitrust laws. The basic public 
policy issue posed by the collective ratemaking system is whether 
the benefits which accrue to the public from uniformity, stability, 
and equitableness in the structure o f  motor-carrier rates outweigh 
any drawbacks flowing from limitations that collective rate action 
places upon the workings o f  competition.

By definition, the collective ratemaking system involves restric­
tions upon rate competition of a type which would normally be 
prohibited by the antitrust laws. As noted earlier, the Interstate 
Commerce Act now  specifically provides for exemption from the 
antitrust laws for collective ratemaking activities carried on pursu­
ant to rate-bureau agreements found by the Com m ission to be in 
furtherance o f  the public  interest as reflected in the Congressional 
declaration of National Transportation Policy.

There is an extrem e view, strongly pressed by the Department 
o f Justice at the time of the Reed-Bulwinkle hearings and from 
time to time voiced in academic and consumer-advocacy c irc les ,1 
that the public policy o f  unrestricted rate competition associated 
with the antitrust laws is the only means o f  protecting the public

1 See, tor CNantple. George W. Hilton, The Transportation Act o f I9SS, Indiana Uni verity
Press. Bloomington. Ind., 1969, and Robert Fellr.tcth. 7he Interstate Commerce Commission,
Grossman, New York. 1970.

interest and that collective ratemaking tends to defeat rather than 
advance the public interest. Even adherents o f  this view generally 
recognize that w here traffic m oves between points over a combi­
nation of the routes o f  two or more carriers, those carriers must 
be permitted to confer in order to be able to establish joint rates 
applicable to such routes. All other forms of collective rate action 
by carriers, how ever, would be condem ned.

It is traditional in the United States to look with favor upon 
competition as an effective prod for producers to operate effi­
ciently, maintain high quality in the goods or services they offer, 
and hold f r e e s  down. As Wendell Berge, then head of the 
Antitrust D ivision, expressed the point thirty years ago: ” [ I ] t  is 
the underlying philosophy o f  the Sherman Act, and deeply in­
grained in our American tradition, that the public has a right to a 
competitive p r ic e .”  2

But the general public policy presumption in favor o f  competi­
tion is not a com m andm ent to apply a policy o f  unrestricted 
competition indiscriminately in all situations. The param ount con­
sideration is always the pragmatic one o f  how best to serve the 
public interest. The sam e tradition which gives a high priority to 
a policy o f  unrestricted competition enforced by the antitrust laws 
recognizes that, in the interest o f  serving the public well, such a 
policy can not and should not be applied in wholesale fashion 
across the entire spectrum  of econom ic activities of the nation.

Outside of transportation, an outstanding instance of Congres- 
sionally-authorized collective pricing occurs in connection with 
broad national farm  policy. The Capper-V olstead Act permits 
agricultural producers to price and sell their output in common 
through cooperative marketing associations under imm unity from 
the antitrust law s.3 The Congressional rationale for the immunity

2 Regulation o f  Rate iiitreans, Conferences, and Associations, Hearings on S. 110, United 
States Senate, Committee on Interstate and Foreign Commerce, 80th Congress, First Session 
(19-17). p. 73.



is that in this vital segment o f  the econom y the public is better 
served by collective action than by unrestricted competition of 

producers.
Similarly. Congress has placed major areas o f  the econom y 

under the prim ary jurisdiction o f  regulatory agencies which are 
authorized to approve transactions, such as consolidation, facili- 
ties-sharing. and other agreements among carriers, which might 
otherwise be condemned under antitrust standards but which arc 
considered to be necessary to meet objectives deemed by C on­
gress to be of higher significance for the public welfare than rigid 
maintenance o f  competition.

In most cases, the substitution o f  regulatory for antitrust ju ris ­
diction is accom panied by strict standards and procedures applied 
by the regulatory ogency. That is not always so, however. No 
specific regulatory standards or procedures arc prescribed for the 
operations of agricultural marketing cooperatives. By contrast, in 
order for the antitrust exem ption to apply to collective ratemaking 
in trucking, each motor-carrier rate-bureau agreement must be 
subjected to scrutiny by the Interstate Com m erce Commission and 
must incorporate such conditions as the Com m ission specifies as 
essential to the public interest.

W hat are the public-interest considerations that justify the con­
tinuation o f  the present system o f  collective ratemaking in truck­
ing and the antitrust waiver it entails?

There is first the need for adequate freedom for carriers to 
confer with each other so that the relationships of rates established 
by the entire group of carriers serving a leri lory can equitably 
balance the economic position of shippers, industries, markets, 
localities, points, or. in the catch-all phrase of the statute, o f  
“ any particular description of traffic .”  Transportation rates can 
be, and frequently arc, a crucial clement in the total produc'd m 
cost of an e n te rp r ise —  or an industry —  and can exert a decisive 
influence on its competitive position. The Interstate Com m erce 
Act had its origins in a fundamental abhorrence —  an abhorrence 
still deeply felt —  of “ discrimination in its various manifesta-
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tions” , discrimination spurred particularly by the ambitious striv­

ing o f  shippers seeking a decisive trade advantage over their 
competitors in the form o f  favored rate treatment. The impact o f  
such favored treatment is felt not only by the disadvantaged 
shipper firms and their customers or suppliers, but by their labor 
force and. in some cases, by the entire econom y o f  the com m uni­
ties in which they are located.

As the Supreme Court has stressed: “ Discriminatory rates are 
one form of trade barrier. Their effect is not only to impede 
established industries but to prevent the establishment o f  new ones 
. . .  Nondiscriminatory class rates rem ove that barrier by offering 

that equality which the law was designed to afford. They insure 
prospective shippers not only that rates arc just and reasonable per 
se but that they arc related to those o f  their com petitors .”  'l

It is e lem entary that in the absence of collective ratemaking, 
giant shippers controlling large volumes of traffic would be in a 
position to gain more favorable rates than smaller shippers. Under 
collective ratemaking, the rate charged by all the carrier members 
of a rate bureau for a given movement under given conditions is 
the same regardless o f  the economic power o f  the s’.ipper; a 
carrier serving a large shipper does not maintain a lower rate than 
that charged a smaller shipper by another rate-bureau carrier. As 
Com m issioner Kastman once summed it up in a Congressional 
hearing: “ If 1 know anything from experience with certainty, it is 
that if we rely upon competition as the governing factor in the 
determination o f  freight rates by all types or any type of carrier, 
the benefits will go to shippers in proportion to the size o f  the 
'traffic d u b ’ that they w ie ld .”  r’

The problem o f  avoiding rale favoritism has many aspects. 
Collective ratemaking helps to insure, for example, that two 
competing producers located at point A and obtaining their raw 
materials from point B will receive equal treatment in trucking

4 Slate or New York v. United States. 331 U.S. 2H4. JOS (1047).
' Inlfiwhih' CniillllcK e A il i'/ (licauhititm oj A’.iro lliircims), llc.ninps on S. 'M2. United 

Stales Senate, Committee on Intestate Commerce, 78ils Congress, lirs i Session (1043). pp. 822- 
823.



rates even if they are served by different carriers betw een those 
sam e tw o points. Similarily, the two competitors will receive 
equal treatment in trucking rates in shipping their finished goods 
to a third point. W here there are various market destinations, the 
class rates from a given origin to the various m arket points will 
be uniform, on a scale adjusted for distance, for all carrier 
m em bers of the rate bureau. W here the raw materials com e from 
different geographic sources in the territory, the opportunity for 
equality of treatment is similarly assured. Equality of treatment in 
trucking rates for the movement o f  import or export traffic to or 
from competing ports is facilitated. Where comm odities having 
different physical characteristics but similar transportation charac­
teristics compete with each other, there is again an opportunity to 
establish equality of treatment in transportation rates.

In each o f  these situations, it is not enough that any one carrier 
abstain from rate discrimination. If an appropriate parity o f  rates 
is to be effectively achieved it must be reflected in the rates 
charged by other carriers as well. The collective ratemaking 
process affords the opportunity for, and helps to insure, such 
parity with respect to the rates charged by all carriers belonging 
to the rate bureau.

Collective rate action is the only practical means available for 
avoiding the evils of favored treatment and the disruptions and 
dislocations it causes. Given the thousands of motor carriers, tens 
o f  thousands o f  geographic points, literally billions o f  individual 
rates, as well as the numerous rivalries among competing origins, 
destinations, com m odities , m arkets, and routes, the temptations 
and opportunities for discrimination in the absence o f  collective 
ratemaking seem more than any regulatory system could be 

jctcd to control if rates were m ade entirely through individual 
c, .rior competition. And, o f  course, the extent of rate regulation 
iv ;.sired for such a control effort would be far greater than that 
prevailing today.

It may be possible to postulate econom ic models o f  the trucking 
industry under which, given conditions o f  perfect competition, the
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evils of rate favoritism , preference, prejudice, and the like can be 
theorized out o f  existence. But the very structure and character of 
motor-carrier operations preclude conform ance to any textbook 
ideal, and a theoretical “ long run”  's for all practical purposes an 
infinity away to a f irm , a locality, or a port which finds itself a 
victim o f  flagrant discrimination in the here and now.

The authority o f  the m em ber carriers of the rate bureau to 
“ confer, discuss, and determine by mutual agreem ent what the 
rates shall b e ”  provides the means for sorting out the numerous 
and vexing complexities o f  ratemaking; for keeping all parties —  
shippers as well as carriers —  informed; for creating opportunities 
for the gathering o f  relevant information and a forum for discus­
sion, argum ent, and negotiation; for appeals to consideration of 
equity, logic, com m on sense; and, above all, for a judicious 
balancing of all these considerations, because the process requires 
the continual exercise of informed, experienced judgem ent as well 
as the compilation and weighing o f  facts with respect to both 
motor transport and the markets it serves.

In order for the collective ratemaking process to work well, it 
is essential that shippers be heavily involved. The present system 
insures ample opportunity for such involvement. Shippers play an 
active role in the motor-carrier rate bureaus in the discussion of 
rate changes before such changes arc acted upon. They provide 
i u J i s p c n s a b l c  in te l l i g e n c e  as to  t e c h n o lo g ic a l  d e v e lo p m e n t s ,  
changing market relationships, and current and prospective com ­
petitive conditions, all o f  which require close consideration in the 
making o f  nondiscriminatory rates. The present system  permits a 
shipper to file a rate proposal in a single forum reaching carriers 
which provide total service covering his market throughout a 
given rate territory. In the absence of the rate bureaus, the typical 
shipper would have to deal with a great number o f  individual 
carriers to establish rates to all of  the relevant destination points 
involved. And under collective ratemaking the shipper is assured 

of rates reasonably related lo those enjoyed by his competitors, 

large or small.



From the standpoint o f  shippers, one o f  the most important 
values o f  the m aking of rates by collective as opposed to individ­
ual carrier action lies in the hi^h degree o f  rate stability that 
collective action affords. Because o f  the crucial, practical need to 
plan their operations with a high degree of certainty as to their 
own transportation costs and the corresponding costs of their 
competitors, m any shippers place even more importance upon the 
stability than upon the absolute level of rates they pay. “ Shippers 
have a basis for planning ahead by relying on a coherent rate 
structure reflecting competitive fac to rs . ,,(i Such stability undoubt­
edly is an important aid in the decision-m aking processes of 
business leading to plant expansion and market growth.

Under collective ratemaking, rate changes occur only after due 
notice to, and opportunity for deliberation by, all interested 
parties, and the centralization of tariff publication gives shippers 
immediate and reliable intelligence as to prevailing rates. One of 
the prices paid by shippers for unrestricted rate competition by 
individual carriers would be a high degree o f  rate instability and 
corresponding confusion and uncertainty concerning applicable 
rates.

The rate-bureau system makes possible an enorm ous reduction 
and concomitant savings in the administrative costs associated 
with the processing of tariff filings by the regulatory agency, 
because the give-and-take of carrier and shipper discussions before 
rate proposals arc finally decided and submitted for regulatory 
review tends to m inimize the num ber ol' protests requiring C om ­
mission action.

It is frequently overlooked that despite the lessening o f  .rate 
competition which is inherent in the process o f  establishing rates 
by collective action there remains a substantial degree o f  com peti­
tion in the m otor-carrier field.

An important source of such com petition  arises within the rate 
bureau itself from the unequivocal right written into the law 
guaranteeing to every carrier m em ber the opportunity and means

" Stale 01' New York v UniUai Slates, 33. U.S. 2S4, 30S (l'J-17),
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o f  establishing its own rales independent of any rate-bureau 
action. The “ free and unrestrained”  right of such independent 
action is a significant limitation upon the establishment o f  rates by 
simple majority rule in circumstances where a particular earner 
feels that its interests and the interests o f  the shippers it serves 
require a rate action different from that resulting from collective 
consideration. Under the rules o f  the Com m ission, such indepen­
dent action may be taken at any time —  before, during, or after a 
collective decision —  and Com mission records of the num ber of 
independent actions filed demonstrate that the right o f  such action 
is invoked with considerable frequency.

The competitive significance o f  the right of independent action, 
how ever, goes beyond the mere num ber of such actions filed. In 
the cor.feren . negotiations, and comprom ises that are an intrin­
sic part of the collective ratemaking machinery, an indication that 
a carrier may choose to back up a proposal for a specific rate 
reduction with an independent filing with the Com m ission may 
well impel other carrier m embers, in the interest o f  meeting the 
competition, to agree to match the reduction. A similar situation 
m ay occur where an individual carrier elects not to go along with 
all or part o f  a general increase proposed by the majority. For 
competitive reasons, the other carriers may be forced to forego 
the increase as originally proposed. The result in such cases is 
that competition has had its effect within the rate bureau even 
without the formalities o f  an official rd e p e n d e n t  action.

Other forms o f  competition also exert influence upon the rates 
established by rate bureaus. There  are com m on carriers serving a 
territory that choose not to oolong to the rate bureau and are not 
party to its rate actions. There  are contract carriers operating 
under specific Com m ission authority to haul the traffic o f  a 
shipper within a broad or narrow geographic area and under rates 
negotiated between the carrier and the shipper involved. There  are 
large num bers of private carriers operating truck fleets ranging in 
size from the modest to the m am moth, fleets wholly owned by 
the shippers themselves and in a position to exercise powerful



pressure upon the rates charged by carrier members o f  rate 
bureaus. There are numerous other shippers which can and do 
exercise such pressure by dint of their evident resources and 
capacity to undertake private fleet operations if common carrier 
rates becom e excessive. And there is ever-present strong com peti­
tion from other transport m odes —  from railroads with respect to 
truckload traffic, from United Parcel Service with respect to small 
package freight, and from airlines for intermediate types of traffic 
where speed of service is a significant factor.

The combination o f  the unfettered independent action of rate- 
bureau members and the rate pressu.es felt from non-m em bers, 
from contract carriers, from private carriers, and from other 
modes of transportation represents a major offset to the restric­
tions upon pricing competition which are otherwise em braced  in 
collective ratem aking.

Furtherm ore, collective rate actions by rate-bureau m em bers in 
no way inhibit the v igor o f  their competition for traffic by devices 
other than pricing. The quality of equipm ent, efficiency o f  opera­
tions, speed and reliability of service, tailoring o f  service to the 
characteristics o f  the cargo, attentiveness to shipper needs in the 
many ways that m ake one carrier’s service more econom ic and 
a p p e a l in g  th a n  a n o th e r  —  all o f  th e s e  fo rm s  o f  c o m p e t i t i o n ,  
highly prized by the shipping public, are prominent under collec­
tive ratemaking.

An argument is often made that the general level o f  motor- 
carrier rates under collective ratemaking must be h igher than 
would be the case if unrestricted rate competition prevailed. There 
is no way o f  determ ining with any degree o f  sureness what would 
happen to rates in the absence of collective ratemaking. Some 
rates might be h igher, som e might be lower. To proceed  much 
beyond conjecture in this realm would require a w hole  set of 
assumptions about m any other aspects o f  industry regulation and 
organization. It is important to realize, however, that the carrier 
members o f  the rate bureaus have only the pow er to propose 
rates, not to rule on their lawfulness. Critics o f  the colice; c

ratemaking system have at times characterized it as a form of 
“ private governm ent” , 7 but the connotations of such a label are 
out o f  line with reality. Th? Com m ission has all the authority 
needed to m ake sure that the level o f  motor-carrier rates under 
collective ratemaking is not in excess o f  what is reasonable from 
a public-interest standpoint. All rates so established are subject to 
close review and regulation by the Commission. Every p-oposal 
for a general rate increase must be given wide publicity and must 
be accompanied by an extensive body o f  cost, traffic, and finan­
cial data stipulated by the Com m ission. The proposal must meet 
criteria as to revenue need, capital requirements, profit margins, 
rates o f  return, and sim ilar factors used by the Com mission to 
enable it to assure itself that the public is adequately protected. 
And the right of any party to appear before the Com m ission and 
to appeal a Com m ission  decision to the courts is secure. These 
m echanisms provide the necessary assurance that the rate level is 
consistent with the public interest.

Another criticism heard  is that because rate levels established 
collectively are designed to produce a reasonable margin of profit 
or rate of return based upon the costs of m em ber carriers as a 
whole , such rate levels are too high in relation to the costs of the 
more efficient carriers and tend to protect the carriers with 
relatively high cost structures. The basic answer to this criticism 
is that the governing consideration from the standpoint of public 
policy is “ to insure equality o f  rates as to all and to prevent 
favoritism .” 8 The long history o f  the country with transportation 
rates has left the evidence and the conviction mat unrestricted rate 
competition am ong carriers can not provide that insurance. Given 
the public-interest im portance of guarding against “ discrimination 
in all its fo rm s ,”  there is no alternative to the establishment of 
rate levels adequate to cover the total costs of providing the

7 Arne C. Wiprud, Justice in Transportation. Ziff-Davis Publishing Co., Chicago and New 
York, 1C-1S, p. 77.

" Chicago and Wisconsin Points Proportional Rates, 17 MCC 513, 578.
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services required by all shippers. The public  is protected so long 
as these rate levels as a whole are not unreasonably high in 
relation to such costs, including capital costs, even if those rate 
levels result in different rates o f  profitability for individual carri­
ers.

It is worth adding, however, that many factors having  nothing 
to do with operating efficiency as such —  factors such as the 
handling characteristics o f  the comm odities carried, the nature of 
the routes, o r  the density of the traffic —  can affect the costs of 
individual carriers. Som e carrier managements are undoubtedly 
more skillful operators than others. But there is nothing in the 
collective ratemaking process as such that deters efforts to im ­
prove efficiency. Nor does the process protect the  inefficient 
operator. General rate levels established under the collective rate- 
making process are geared to the average costs of the carriers as a 
group, not to the costs of the least efficient among them . Carriers 
which can not cover their operating and capital costs at the rate 
levels which arc adequate for bureau mem bers as a whole  will fall 
by the wayside. There is, therefore, the strongest incentive for 
marginal carriers to reduce costs through improved efficiency. In 
fact, the ordinary forces of profit maximization insure that a l l  
carrier m anagements will strive to optimize their returns by serv­
ing shippers as efficiently and at as low a cost as possible —  the 
less efficient carriers, in order either to remain in business or to 
approach the results of the more successful operators, and the 
more efficient carriers, in order to maintain or im prove their 
advantage.

As pointed out earlier, a basic aspect o f  the present system of 
collective ratemaking in trucking is the right o f  any carrier 
m em ber of a rate bureau to avail itself of the opportunity to serve 
on a carrier comm ittee which represents the bureau m em bership  in 
discussing and passing upon rate proposals com ing before the 
committee. A m em ber o f  such a com m ittee  acts on a proposed 
rate regardless of whether the rate involves a single-line or intcr- 
iine haul, or whether the carrier itself offers service between the

I
specific points covered by the rate , or even whether it carries the 
specific cornmod y involved. Much o f  the controversy relating to 
the collective ratemaking process in recent years has involved 
efforts to impose limits as to which carriers are entitled to 
participate in deliberations and decisions on specific proposals. It 
is important to understand why present practice is an integral and 
indispensable part o f  the process.

M otor-carrier traffic between two points may move either by 
single-line service, where one carrier handles the m ovem ent from 
origin to destination, or by inter-line service, where a combination 
o f  two or m ore carriers handles the movem ent. It is com m on for 
a carrier to offer single-line service between two cities and at the 
same time to join with another carrier to offer inter-line sendee 
via a “ through”  route connecting at an intermediate point. In 
some cases, the sam e carrier m ay participate with various other 
carriers to form a num ber of alternative inter-line routes between 
the two cities. For competitive reasons, the rate must be the same 
w hether the traffic is hauled in single-line service or via any of 
the inter-line alternatives.

It is comm only assum ed by critics of m otor-carrier collective 
ratem aking as presently practiced that a carrier with single-line 
operating authority between two cities will always prefer to carry 
the traffic entirely on its own route rather than share the traffic by 
inter-lining with another carrier. Another assur . : frequently
made is that inter-line service is less efficient than single-line 
service.

Such assumptions ignore many operating realities. Inter-lining is 
a significant aspect of achieving a coordinated national system of 
efficient m otor transport. Traffic patterns and densities and the 
imperatives o f  efficient operation often dictate the choice of an 
inter-line over a single-line route. Where the traffic consists of 
considerable volumes of less-than-lruckload traffic, for example. It 
can be advantageous for a cartier, despite its own single-line 
authority, to route a cargo via an interchange point with another 
carrier so that the orieinal load can be broken down into various



shipments destined for differing cities and integrated with other 
shipments destined for those cities, some o f  which will be served 
by the originating carrier and some by the interlining carrier or 
carriers. In such cases, interlining can produce marked advantages 
of efficiency and expeditiousness o f  service over single-line m ove­
ment.*., to the marked and mutual benefit o f  both shipper and 
carrier. S imilar efficiency and expeditiousness can be achieved by 
two carriers, neither of which has single-line authority between 
the points, who join in an inter-line service which competes with 
the single-line service of another carrier.

One major dimension o f  the competition o f  m otor carriers for 
traffic is clearly the competition among carriers offering cither 
single-line service or inter-line service or both between a pair o f 
cities. A nother  major dimension of the competition for traffic is 
the competition between carriers moving a particular commodity 
from a given origin to a given destination and other carriers 
moving that comm odity from the same origin to a competitive 
destination or from a competitive originating point to the same 
destination. Still another major dimension o f  motor-carrier com pe­
tition for traffic involves the m ovement o f  comm odities which, 
while different in physical terms, are in active competition with 
each other for specific end uses, so that the transportation rates 
have strong competitive implications for the carriers as well as the 
shippers of those commodities.

The ability of rate comm ittees to act in a capacity which is 
representative of the bureau m em ber  hip as a whole would be 
seriously impaired if the carriers serving on such committees were 
not free to deal with all rate proposals affecting the rate structure 
throughout the entire bureau territory. Even m ore basically, com ­
petitive rale relationships in motor freight transport arc closely 
interlaced: the fundamental objective o f  m otor-carrier collective 
ratemaking to achieve equitable and nondiscrim inatory rate s truc­
tures could not as a practical matter be realized if single-line and 
inter-line rates were established in isolation from , each other; if 
rates for one inter-line m ovem ent were established without heed to
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the rates for competitive inter-line movements; if rates between 
one pair o f  points were established without regard to rates to or 
from competitively related points; or if rates governing one com ­
modity were established with no concern for the rates covering 
another com m odity  for which it was a competitive substitute.



Conclusion

H ow  is the public interest affected by collective ratemaking in 
trucking? The brief  answer is that the public gains advantages that 
are obtainable only through collective rate action and, while 
foregoing some o f  the benefits of rate competition am ong carriers, 
avoids the dam age and inequities that unrestricted competition 
would bring.

Collective ratemaking reduces, but falls far short of eliminating, 
competition in trucking. Within the rate bureaus themselves, 
actual and potential independent actions by carrier m em bers are 
reflected in dow nw ard  pressures or. rates. Similar pressures ...re 
felt from carriers o f  other modes, from motor com m on carriers in 
the territory who operate outside o f  the rate bureau, from contract 
motor carriers, and from private motor carriers. And there is 
active vying for traffic among rate-bureau members on the basis 
of every aspect o f  quality of service which is o f  value to 
shippers.

W hat collective ratemaking does eliminate, to a substantial 
extent, arc the negative and destructive impacts which, notwith­
standing the advantages of competition in principle, would inevita­
bly accom pany unlimited rate competition in trucking. The basic 
structure and character o f  motor carrier transportation —  its multi­
tude of carriers, points served, alternative routings, comm odities 
carried, and shipper and market rivalries —  make it certain that 
without joint consideration among carriers in the making o f  rates 
it would be impossible to avoid a whole catalogue o f  undesirable 
results: favored treatment to economically powerful shippers at the

expense of those less powerful; inequities among com peting mar­
ket or producing centers; continuous rate fluctuations and concom ­
itant uncertainty am ong shippers as to rates currently being paid 
by their competitors; needless w aste, confusion, and inefficiency 
in tariff publication; great additional burdens upon the Com m is­
sion as a result o f  a proliferation of protest actions dc . . ding 
regulatory consideration; and a weakening of the complex o f  inter­
line arrangements which have heretofore made possible an inte­
grated national network of motor transport in line with the goal of 
a “ coordinated transportation system to meet national needs”  
sought by the National Transportation Policy.

As a matter o f  public policy, there are good reasons for the 
reliance which, in most industries, is placed upon the competitive 
process as the way to protect the public interest. Valid as the 
general presumption favoring a policy of competition may be, 
however, doctrinaire adherence to the presumption can defeat that 
purpose. In fact, public policy has long recognized that there are 
several areas of the economy in which traditional competition 
policy w ' Id dam age rather than promote the public interest. In 
tlio.se areas, an exception to the policy of competition is imple­
mented by an exem ption from the application o f  the antitrust 
laws.

Congress has gone to considerable lengths to make certain that 
in granting such an antitrust exemption in the case o f  collective 
ratemaking in trucking the public interest is thoroughly protected.

First, it has laid down a statutory rule that the advancement of 
the public interest, as reflected in the Congressional declaration of 
National Transportation Policy, shall be the prime standard ap­
plied by the Com m ission in determining whether collective rate- 
making by a rate bureau shall be allowed at all. No rate-bureau 
agreement may be approved by the Commission except upon a 
specific finding that an antitrust exemption will further that pol­
icy.

Second, it has given the Com m ission broad authority to condi­

tion its approval of any rate-bureau agreement upon the incorpora­
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tion o f  such terms and conditions as the Com m ission prescribes as 
necessary to insure that the public-interest standards o f  the N a ­
tional Transportation Policy are met.

Finally, to m ake sure that no carrier is bound by a collective 
rate determination unless it wishes to be. Congress has denied the 
Comm ission the pow er to approve any rate-bureau arrangement 
which fails to provide “ the free and unrestrained right o f  indepen­
dent action either before or after any determ ination.”  1

No other statute providing exemption from the antitrust laws is 
surrounded by safeguards so explicitly framed to protect the 
public interest.

Further, Com m ission approval of the organic agreem ent under 
which a rate bureau operates does not carry with it any com m it­
ment to approve any specific collective rate action the bureau may 
take. Every such action must meet the same standards o f  lawful­
ness under the Interstate Com m erce Act as would be applied to a 
rate proposal o f  an individual carrier acting alone. The shippers of 
the country arc well-organized, and any shipper, w hether acting 
individually or through an organization, may protest a rate-bureau 
proposal. W hether or not protested, a rate-bureau action may be 
suspended and investigated by the Commission. W here a general 
increase is proposed, the proposal receives especially close regula­
tory attention, is subject to the sam e rights of protest that apply to 
changes of more limited application, and must satisfy all the tests 
the Com mission sees fit to impose to insure that the resulting rate 
level is ; asonablc from the pub lic ’s standpoint. Any interested 
party may institute a complaint against any rate-bureau action 
before the Com m ission. As an ultimate resort, appeal to the 
courts is always open.

In weighing collective ratemaking against a policy o f  unre­
stricted rate competition, the practical lessons of a hundred years 
of transportation history, the fundamental characteristics that dif­
ferentiate motor-carrier ratemaking from pricing in most indus­

1 Section 5a of the Interstate Commerce Act, 49 U.S.C. 5h.
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tries, and the importance o f  uniform, stable, and equitable rates to 
the well-being o f  the country are not to be lightly d ism issed. The 
feeling of certainty that widespread discrimination would accom ­
pany unrestricted rate competition in trucking is not baseless 
a larmism. It reflects not only the views of the carriers w ho supply 
the trucking service, but the judgm en t of shippers —  particularly 
shippers of limited resources and limited economic leverage —  
who use the service and know from  hard experience not only the 
complexities o f  motor-carrier ratem aking but its potentials for rate 
favoritism. That sam e feeling o f  certainty that collective ratem ak­
ing is necessary in the public interest is expressed in the unw aver­
ing v iew  o f  the regulatory com m ission which is charged by 
Congress with acquiring expert knowledge of the industry and 
with regulating it with the public interest as its overriding consid­

eration
Against this background, it requires extraordinary, if not blind, 

faith in the therapeutic virtues of unrestricted competition as a 
universal medicine to give it serious consideration as a substitute 
for collective ratem aking in m otor freight service. The present 
system of collective ratemaking in trucking does not fit the 
dogm atic view of an economic world in which unrestricted com ­
petition is unvaryingly the best policy. For that matter, no area o f  
antitrust exemption fits that view. But the Congressional concept 
o f  the economic world is more pragmatic. It recognizes that the 
paiam ount purpose o f  antitrust, as of any other public  policy, is 
i'.ow best to serve the public interest. Such a concept envisions 
special situations in which an unyielding insistence on the antitrust 
standard would be a disservice to the public. Congress a c co rd - ’ 
ingly makes provision for antitrust exemptions to apply in those 

situations.
Collective ratemaking in trucking is such a situation. Congress 

regards collective rate action as the only means o f  realizing the 
public-interest goals set forth in its declaration of national trans­
portation policy. Congress provides the opportunity for such co l­
lective action and exempts it from antitrust restraints, but only
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under conditions carefully tailored to protect the public from 
abuse o f  the limitations upon competition that are inherent in 
collective establishment o f  rates.

It would be difficult to improve upon the statutory and regula­
tory scheme designed by Congress to m ake sure that the opportu­
nity granted for collective rate action serves the public interest. It 
has written into the law an unqualified guarantee that any carrier 
may make its own rates independent of the actions o f  any rate 
bureau; it has specified criteria by which the public  interest must 
be found to be furthered in order for a collective ratemaking 
arrangement to win approval; :t has empowered the Com m ission 
to specify the provisions and procedures which must be embodied 
in a collective ratemaking arrangement in order to justify  an 
antitrust exemption; and it has maintained intact regulatory super­
vision over all collective rate actions o f  the rate bureaus operating 
under such an exem ption .

The economic logic for the statutory policy favoring collective 
ratemaking over rigid rate competition is as com pelling today as 
when it was enacted almost thirty years ago. M otor transport is of 
greater importance in the economy now than it was then, reaching 
every comm unity in the country, large or sm all, and making 
possible a national marketing and distribution system  o f  high 
efficiency. The econom ic  leverage o f  powerful shippers, the po­
tential for rate discrimination in its many aspects, the need for 
equitable, stable, reasonably predictable rates —  all are at least as 
important now as when Congress formally adopted a statutory 
policy authorizing collective ratemaking. Congress assigned to the 
Interstate Com m erce Commission the responsibility for im plem ent­
ing that policy through effective regulation. The C om m ission  can 
and should be held to strict account in carrying out its responsibil­
ity. But the basic Congressional policy of permitting collective 
ratemaking under conditions that benefit and protect the public 
interest remains sound.
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NIT LEAGUE REAFFIRMS SUPPORT
F O R  C O L L E C T IV E  RATEMAKING IN TRUCKING,
SUGGESTS WAYS TO CLARIFY POLICY

In a m ove  tha t  m ay  aid opponents  of c o n g re s s io n a l  ac t ion  to 
end the t ruck ing  in d u s t r y ' s  exemption  fro in f ed e ra l  a n t i t r u s t  law fo r  r a t e m a k in g  
p u r p o s e s ,  one of the  n a t io n ' s  m a j o r  sh ipper  o rg an iza t io n s  this week  r e a f f i rm e d  
i t s  s u p p o r t  fo r  the co l lec t ive  r a t e  bureau  method of se t t ing  the fees  fo r  t ruck ing  
s e r v i c e s .

STRONG
"E N E R G E T IC "
S U P P O R T

E N D O R S E ­
M EN T A 
SETBACK 
F O R
KENNEDY

SIN G LE -
LINE
R A TE
QUESTION

M e m b e r s  of the Nat ional  Indus t r ia l  T ra f f ic  League  voted in 
F lo r id a  a t the g ro u p 's  annual  meet ing  e a r l i e r  this w eek  to 
con t inue  s t rong  public s u p p o r t  for  the c o n fe re n c e  m ethod  of 
e s ta b l i sh ing  m o to r  c a r r i e r  r a t e s  - -  within the L e a g u e 's  
ex is t ing  pol icy  gu ide l ines .

Although the sh ip p e r  group said  it will  c l a r i f y  so m e  of i ts own 
po l ic ie s  about how t ruck  r a t e s  a r e  se t,  the e n d o r s e m e n t  of 
co l le c t iv e  ra tem ak in g  m u s t  be  reg a rd e d  a3 a s e tb a c k  of s o r t s  
fo r  U .S .  Sen. Edw ard  Kennedy,  D - M a s s .  , who h a s  ind ica ted  
he  will  in t roduce  leg is la t ion  in the next  C o n g re s s  to end c u r ­
r e n t  c o l le c t iv e  ra tem aking  p r a c t i c e s .

One of the  policy c l a r i f i c a t io n s  approved  by NIT League  m e m ­
b e r s  involves  r a t e  b u re a u  voting on s in g le - l in e  r a t e s ,  an i s s u e  
c u r r e n t l y  u nder  co n s id e ra t io n  by the I n te r s t a t e  C o m m e r c e  
C o m m iss io n ,

ICC T he  ICC wants  to apply to trucking the s a m e  p roh ib i t ions  tha t
ISSUE now keep  r a i l r o a d s  f rom  voting on s in g le - l in e  t ra f f ic  in which

they  do not p a r t ic ip a te .

VOTING What the NIT League said is it be l ieves  a c a r r i e r  should be a l -
P O l  TCY lowed to vote on a ta r i f f  for  any s in g le - l in e  o r  j o in t - l i n e  t r a f f i c
S P E L L E D  in a s i tua t ion  w here  he is  e lected to r e p r e s e n t  o t h e r  c a r r i e r s ,
OUT and w h e re  he and those  he r e p r e s e n t s  a r e  ab le  to p a r t i c ip a te  in

tha t  t ra f f ic  - -  even if they might  not he doing so a t  the t im e .

(m ore )
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WHEN CAN 
R E P R E S E N T A ­
TIVES 
VOTE?

IN D EPE N D EN T
ACTIONS

ONLY
CARRIERS CAN 
P R O P O S E

ICC
ASKS
O PE N
M EETINGS

VOTING
RECORD
SUGGESTED
INSTEAD

IN TR A STA T E
R A TE
AUTHORITY

At the s a m e  t im e ,  however ,  the League sa id  it  would l ike the 
v a r ious  r a te  b u rea u s  to se t  up p r o c e d u re s  fo r  d e t e r m in in g  tha t  
a c a r r i e r  r e p re s e n t in g  o th e r  c a r r i e r s  i~ a b s o lu te ly  s u r e  he 
can  vote for  them  on any r a t e  p roposa l .

A ccord ing  to the- L e ag u e 's  po l ic ies ,  t h e r e  would be  no voting 
within a b u r e a u  on s in g le - l in e  p ro p o sa l s  for  a cco u n ts  of only 
one c a r r i e r .  The r a te s  in those  c a s e s  would e f fec t ive ly  be  the 
r e s u l t  of an independent  act ion.

A nother  i tem  r e a f f i rm e d  by NIT League  m e m b e r s  is tha t  only 
c a r r i e r s  - -  and not  the staff  of a ' r a t e  b u re a u  -•■ have the  a u ­
th o r i ty  to m a k e  any r a t e  p roposa ls  on t h e i r  behalf .

Although ICC C h a i rm a n  Daniel O 'Neal  e a r l i e r  th is  y e a r  ca l led  
for  making public all  voting and d i scu s s io n  within c o l l e c t iv e  
ra tem ak in g  s e s s io n s ,  the NIT League did not w h o le h e a r ted ly  
e n d o r se  that ap p roach .

Ins tead ,  the sh ip p e r s  sugges ted  that a r e c o rd  of c a r r i e r  voting 
be m ain ta ined  for a r e a so n a b le  amount  of t im e  - -  p e rh a p s  one 
y e a r  - -  and tha t  the r e c o rd  be furn ished  to the ICC w h en e v e r  
the agency should r e q u e s t  it.

One final pol icy  c la r i f ica t io n  the s h ip p e r s  r e c o m m e n d e d  i n ­
volves  the ICG's  a u th o r i ty  to ru le  on i n t r a s t a t e  t r u c k  r a t e s .  
P r e s e n t  law p e r m i t s  the agency  to ru le  on i n t r a s t a t e  ra i l  
r a t e s  v/hen the  ICC c o n s id e r s  them so high as  to be a b a r ­
r i e r  to i n t e r s t a t e  c o m m e r c e .

The ICC does  not  have the s a m e  a u th o r i ty  for m o t o r  c a r r i e r  
r a t e s ,  and the NIT League recom m ended  ac t ion  to change  the 
law in o r  ,:r to give the co m m iss io n  that au th o r i ty  fo r  a l l  m o d es .

D esp i te  the spa te  of policy  s ta t e m e n ts ,  in the end NIT League  
m e m b e r s  endorsed  a s t rong  public s ta n c e  in favor  of continuing 
the p r e s e n t  co l lec t ive  ra tem ak ing  s y s te m  for  t ru c k in g .

II II II



SOME DO'S AND DON'TS AND 
A WORD O F CAUTION ABOUT ANTI LOCK

C om m ents  and d i sc u s s io n  a t  the  r e c e n t  ATA convent ion  in 
N ew  Y o rk  in d ica te  t h e r e  is s t i l l  som e confusion about an t i lock  in the w ake  of the  
U. S. S u p r e m e  C o u r t ' s  r e fu s a l  to r ev iew  a lo w er  c o u r t  d ec i s io n  voiding the a n t i ­
lock  r e q u i r e m e n t  of the  f e d e ra l  121 B r a k e  S tandard .

So we  w ant  to rev iew  fo r  you oiie m o r e  t im e  v/hat you can and 
c a n ' t  do as  p u r c h a s e r s  and o p e r a t o r s ,  and to add a note of caut ion  f r o m  o u r  
e n g in e e r s  about  d isengag ing  antiloclc f r o m  c e r t a in  m ode l  y e a r  t r a c t o r s .

D ON'T 
A C C E P T  
ANTILOCK 
ON NEW 
TRUCKS

CHECK
PR IO R
ORDERS

DISCONNECT
EQ U IPM EN T

LIABILITY
CONCERN
FADES

DEALERS,  M o re o v e r ,  you should note tha t  in so m e  c a s e s  th e  veh ic le
MAN J F A C -  m a n u f a c t u r e r  m ay  be willing to a s s i s t  you in r em ov ing  n n t i -
TUIUdRS lock. In th e  pas t ,  o p e r a t o r s  had to uncouple  the d ev ice
MAY ASSIST th e m s e l v e s .  But  in l ight  of a NIITSA i n t e r p r e t a t i o n  in 1977
Ihl tha t  m a n u f a c t u r e r s  could modify  e a r l i e r  v eh ic le s  to c o r r e s -
IJNCOUPLING pond with a rev i s io n  in the s ta n d a rd  a t  tha t  t im o,  i t ' s  p o s s ib le
ANTILOCK m a n u f a c tu r e r s  o r  th e i r  d e a l e r s  m a y b e  p e r su a d e d  to he lp  in

the c u r r e n t  s i tuat ion.  ^
c o v e r  )

P u r c h a s e r s ; As  p u r c h a s e r s  you can  now buy  t ru c k s  - -  t r a c t o r s  
and t r a i l e r s  - -  without ant i lock.  The  ad v ice  ATA'n  G e n e r a l  
Court a el Nelson  Cooney gave  in New York  is tha t  p u r c h a s e r s  
" s t i c k  to th e i r  guns" .  l ie  noted tha t  so m e  m a n u f a c t u r e r s  m a y  
h av e  a rough t im e  deciding ju s t  how to r em o v e  an t i lo ck  in the  
s a f e s t  way but,  he said, "Tha t  is th e i r  p ro b le m .  "

If you had an o r d e r  in f o r  new equ ipm ent  p r i o r  to the S u p re m e  
C o u r t  ruling O c tobe r  2, the advice  is that  you p r e s s  fo r  d e l iv e r y  
of you r  new equipment  without the an t i lock  d ev ic e s .  You can 
a r g u e  s t ro n g ly  - -  and c o r r e c t l y  - -  tha t  the N a t iona l  Highway 
T ra f f ic  Safety  A d m in is t r a t io n  m an d a te  for  an t i lo ck  no longer  
ap p l ie s .

Op e r a  to r s : As o p e r a to r s  of t ru c k s  c u r r e n t l y  equipped with a n l i -  
lock, you can now d isconnec t  the an t i lock  d ev ice  if you h a v e n ' t  
a l r e a d y  done so.

In the p a s t  m an y  o p e r a to r s  did uncouple  antiloclc b e c a u s e  the  
agency ch a rg ed  with enforcing t ruck  equ ipm ent  s t a n d a rd s ,  the 
B u r e a u  of M oto r  C a r r i e r  Safety, n e v e r  a t t e m p te d  to e n fo rc e  
the antiloc.k r e q u i re m e n t .

Many o p e r a t o r s ,  however ,  w ore  w a r y  of rem ov ing  arit i lock b e ­
c a u s e  they w e r e  concerned  about l iab i l i ty  p r o b le m s  tha t  m ig h t  
a r i s e  in an  acc iden t .  In view of tho c o u r t  ru ling tha t  antiloclc is 
g e n e ra l ly  unsafe ,  i t  a p p e a r s  that  this c o n c e rn  c a n  be put a s id e .



SOME
CAUTIONS

Although o p e r a t o r s  shou ldn ' t  e x p e r ien ce  any s e r i o u s  p ro b le m s  
in a l l  of t li is,  s e v e r a l  no tes  of caution a r e  ir> o r d e r .

D E A L E R
CO M PLIA N CE
REQUIRED

STO PPIN G
DISTANCE

AGGRESSIVE
BRAKE
PROBLEM S

DOWNGRADING
ADVISED

CHECK
MODULATOR
VALVES

C L EA R
DASI-I
LIGHTS

PASS
ALONG TO 
M A IN T E N A N C E

One h a s  to do with having your d e a l e r  d i sco n n e c t  an t i lock ,  
l i e  m u s t  s t i l l  c e r t i f y  tha t  v eh ic les  m e e t  the p a r t s  of th e  
s t a n d a rd  s t i l l  in effect.

The  m o s t  c r i t i c a l  r e q u i r e m e n t  a d e a . e r  - -  not  you --  is s t i l l  
obl iged to m e e t  is the 6 0 -foot s top with an un loaded  t r u c k  on 
w e t  p av e m e n t  f r o m  30 m ph  - -  without  dev ia t ing  f r o m  a  1?.-foot 
lane .  We m en t ion  this b e c a u s e  so m e  e a r l i e r  m o d e l  t r u c k s  and 
t r a c t o r s  m a y  not b e  capab le  of this  without an t i lock .

The other  note  of cau t ion  involves  Lhe e x t r e m e ly  a g g r e s s i v e  
f ro n t  b r a k e s  on t r a c t o r  and t r a i l e r s  bui l t  to c o n f o rm  to the 
121 S tandard  in effect  dur ing  1973 th rough  to mid  1976.

A cco rd in g  to o u r  e n g in ee r s ,  th e se  veh ic les  r e ly  h eav i ly  on 
an> lock to p r o t e c t  the  d r i v e r  f r o m  the  a g g r e s s i v e  b rak in g ,  
and  if antiloclc is r e m o v e d  it  should not be  dene  without  a  
c o n c u r r e n t  downgrading  of the s te e r in g  ax le  b r a k e s .

The  e n g in e e r s  su g g e s t  e i th e r  re lin ing with r e l a t iv e ly  low 
coef f ic ien t  o r  f r ic t ion  l in ings ,  o~ ins ta l l ing  s h o r t e r  s la c k  
a d j u s t e r s  o r  even s m a l l e r  a i r  c h a m b e r s  on '75 -76  m o d e ls .

When d isconnec t ing  ant i lock ,  your  d e a l e r  o r  m a in te n a n c e  
sec t ion  should al3o check  m o du la to r  va lves .  They  h - v e  a i r  
f i l t e r s  which can plug up anil d e c r e a s e  o r  r e m o v e  b ra k in g  
ac t ion .  We s u g g e s t  rep lac ing  them  with r e l a y  va lv es  o r  s e r v ­
icing th e m  r e g u la r ly .

Som e final  no tes :  removing  a fuse will no t  in a l l  c a s e s  m a k e  
the  an t i lock  in o p e ra t iv e .  You m u s t  r em o v e  the  p o w er  s o u rc e .  
V/e a l so  su g g es t  that  if you d isconne c t  an t i lock  you r e m o v e  the 
d a s h  w arn ing  light  and, in f a i rn e s s  to y ou r  d r i v e r s ,  add a 
"d i sco n n ec te d "  s ign.

T r a i l e r  anti loclc ays  Lems m a y  be d i s c o n n e c t e d  w i th  no oth-sr 
a c t i o n s  r e q u i r e d .

F in a l ly ,  we  s u g g e s t  you  pa a a th is  i n f o r m a t i o n  a long  to y o u r  
m a i n t e n a n c e  s e c t io n  o r  u s e  i t  in  ta lk ing  w i th  d e a l e r s  o r  m a n u ­
f a c t u r e r  « if t h ey  a g r e e  to h e lp  d i s c o n n e c t  th e  an t i loclc  d e v ic e .



FOR IMMEDIATE RELEASE

CONTINUED ECONOMIC REGULATION- 

VITAL SAYS ATA OFFICIAL

WASHINGTON, Nov. 28 —  Continued economic regulation of the motor carrier 

industry is vital if consumers are to have a dependable supply of goods, an official 

of the American Trucking Associations, Inc. said here today.

Speaking before a meeting of the Washington chapter of the professional trans­

portation society, Delta Nu Alpha, ATA Virginia State Vice President J. Harwood 

Cochrane also predicted financial problems for motor carriers if the industry is 

deregulated.

Cochrane, who is also chairman of the boai'd of Overnite Transportation Co. 

of Richmond said:

"A sound and effective transportation system is essential to American business-- 

it is essential to the consumer."

Cochrane also noted that persons advocating deregulating the industry often 

overlook the fact that the efficient, orderly system of ground transportation as 

developed under the Interstate Commerce Commission is essential to making sure all 

consumers have equal access to goods.

Noting that the trucking business was "shaky" in the days before coming under

ICC control in 1935, Cochrane said:

"Regulation has changed all that. Today, the industry is looked upon by the

financial community as stable, and necessary finances in most cases are available 

at rates enjoyed by tho large manufacturers."

He added:

-more-



"But we have been warned by any number of financial experts that the deregulation 

of the system will result in a deterioration of this relationship. The money just 

will not be available."

Cochrane continued:

"For one thing, deregulation will make operating certificates worthless. For 

another, as one Wall Streeter put it recently, deregulation will re-introduce a 

climate of instability into the industry, and lenders are not known for advancing 

money fox* unstable enterprises."

###
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!CC Favors Exempt Fresh-Produce Hauls by Rail
Proposal to eliminate economic regulation by Commission of transportation of fresh 
fruits and vegetables moving by railroad, with no time limit for tho exemption, is 
adopted unanimously by agency, but carriers would be required to comply with ICC 
accounting and report requirements and to submit to the Commission copies of rate 
quotations made under the exemption. Pages VI and 17

R/iajor C ases Wow Pending a t ICC Are Listed
Compilation of total of 41 'significant' cases in categories of operating rights, 
finance and rates that are awaiting final disposition at Commission, with 'target 
date' for the decision in each case, is made public by agency's Office of 
Proceedings. Page 33

History of M otor Carrier Entry Regulation Reviewed
Detailed recapitulation of developments leading to its recent adoption of regulations 
providing protest standards in operating-rights application cases is issued by ICC as 
background information for proposed general policy statement on the giving of 
greater weight to the benefits of competition, less to 'the historic practice of
protecting existing motor carriers,' in entry cases. Page 40

SP Co. Said to  imperil SCL-Chessis M erger Plan
Attorney (or Seaboard Coast Line Industries, patent company of Family Lines 
System, tells ICC that unification of Family Lines w'ith Chessio System could bo 
endangered by uncontrolled purchases of SCL common stock by Southern Pacific 
Co., holding company for SP Ra: oad. Continuance of ICC's cease-and-desist order 
against SP Co. to stop its acquisition of more SCL stock sought. Page 83

CAE A dopts Lottery System  for Unused Air R outes
Aeronautics Hoard announces effectuation of system of drawing of lots to 
determine order of priority of competing applicants for future 'unused' or 'dormant' 
routes, to prevent continuance of a situation that could have resulted in 'a perpetual 
queue outside the board's offices' in Washington, D.C. Pago 95



D ecisions asiid Orders
C o m m i s s i o n  P r e s e n t s  D e t a i l e d  R e v i e w  

O f  R e g u l a t i o n  o f  M o t o r  C a r r i e r  E n t r y

A detailed review of federal rcg- 
ulation of motor carrier entry and of 
developments leading to the recent 
adoption of regulations providing 
p ro te s t  s tan d a rd s  in application 
proceedings for operating authority was 
given by the Commission as background 
information in proposing a general policy 
statement under which it will give 
g rea ter  weight to the benefits of com­
petition in reviewing motor carrier entry 
and acquisition cases and less weight to 
the Commission’s "historic practice of 
protecting existing motor carriers."

The Commission's action drew a 
similarly detailed dissent from Com­
missioner George M. Stafford who. in 
brief, viewed the proposed policy 
sta tem ent as "the next logical step in the 
Commission’s steady march toward 
elimination of entry controls in the 
trucking industry" (T.W.. Dec. 4, p. 121.

Comments on the proposed statement 
of general policy are to he filed within CO 
days of the publication of notice in the 
Federal lirp'ster. The case is F,x Parti* 
MCM81, Policy Statement on Motor 
Carrier Regulation. The comments 
should he addressed to the K.’C's Office 
of Proceedings at its office*, in 
Washington. D.C. 20420.

The American Trucking Associations 
immediately asserted that the trucking 
industry is "completely opposed" to the 
proposed policy statement. The ICC, 
according to the ATA, "is ad ­
ministratively thwarting tlm intent of 
Congress, ll is placing maximum par­
ticipation in the industry ahead of 
cxisiling carriers, which the Congress 
intended as a stabilizer for tho in­
dustry."

lu furnishing supplementary in­
formation about the proposed general 
policy statement on easing entry into the 
trucking business, the Commission said:

"Pertinent to the adoption of the 
policy statement are the regulations 
recently adopted hy the Commission in 
!5x Parte No, 55, Sub. 20. Protest 
Standards in Motor Carrier Appliation 
Proceedings. 43 FR 50908 (10781 (T.W., 
Nov. 0, p. 117). Under the standards 
adopted there, the automatic right of 
one carrier lo oppose the application of 
another carrier will he limited tocariers 
which, among other things, have per­
formed service wilhir the scope of ap ­
plication. These nre the carriers which

would be in the best position to meet the 
burden of proof which, if the proposed 
policy statement is adopted, would be 
placed upon them. Hy the same token, it 
is anticipated that this policy statement 
would provide guidelines for deter­
mining whether carriers not having an 
automatic right to protest should he 
given leave lo intervene in opposition to 
nr. application.

Background
"Federal regulation of motor carrier 

entry  began with the passage of the 
Motor Carrier Act of 1935. The statutory 
test which tire Commission must apply in 
determining whether to grant an ap­
plication for new interstate motor 
common carr ier  authority  public 
co n v e n ie n c e  and n ecess i ty  has 
remained unchanged since the Act v as 
passed. The test applied in dec*.' 
contract carrier applications- 
sislencc with the public interest and 
National Transportation Policy v.. 
last modified legislatively in 1957.

"A number of factors combined to 
cause the Congress to bring motor 
carrier transportation under federal 
regulation in the 1930s. First, and 
probably most important, was the state 
of the economy itself. The worst 
economic depression in our history was 
at its height, and a great many, if not 
most, businesses were in serious 
financial difficulties. Intercity trucking, 
being young and just beginning to grow, 
suffered more problems than did most 
other businesses. Certainly, one of llm 
principal purposes behind the 19115 act 
was lo bring economic stability to an 
industry which was perceived hy the 
Congress as one which would inevitably 
come lo provide important and essential 
services for the public.

"There seems to have been no one * ho 
predicted D course which the i u* 
carrer indu . . .  under regulation, i- U 
take in the v . u s  following the pa- , g e  
of the Motor Carrier Act. Some ob­
servers believed that motor trans­
portation woe I develop in much the 
same way ns ’ id the railroads, v Ii a 
relatively sniml number of com; a lies 
operating over fixed routes between 
major points, and a somewhat larger 
number of smaller companies feeding 
them traffic. Such large regular route 
carriers have indeed developed, hut lo a

much greater extent, both in numbers 
and route structures, than anyone 
foresaw. Certainly, there was no an­
ticipation that the highly specialized, 
truckload volume, irregular route 
trucking services which are so prevalent 
today would develop to the extent that 
they have. Nor. apparently, did anyone 
foresee the phenomenal growth of 
private transportation which has oc­
curred and which now represents a 
major source of competition for Un­
regulated carriers.

"After passage of the 1935 act. the 
Commission received and processed 
about 90.000 applications for 'grand­
father' authority. Since that lime, the 
Commission has both received and 
granted an increasing number of motor 
carrier authentic In the first six 
months of fiscal year 1978. which began 
October 1, 1977, the Commission
received an average of 950 new ap­
plications per month for permanent 
motor carrier authority. During the 
same period, of the applications for 
motor carrier authority which reached' 
decision on the merits (that is. all those 
which were not cither dismissed or with­
drawn). 91.3 per cent resulted in a 
complete or partial grant of authority. 
The grant rati- for June, 1978, was 98.2 
per cent, and for July it was 90 per cent. 
Tlm highest rate previously attained was 
8G.4 percent in fiscal year 1975. The rale 
dropped to about 80 per cent ir, fiscal 
1970, and rose again lo 80 per cent in 
fiscal 1977,

"The Commission's policies for dealing 
with motor carrier applications have 
evolved gradually over the more than 10 
years that regulation has been in effect. 
As the economy changed and the 
Commission's membership changed; as 
motor carrier technology developed arid 
the industry became strong and more 
specialized; and as shipper distribution 
practice;; and techniques change, the 
Commission changed its policies 
gradually lo meet what it perceived to 
be the needs of the shippers and (In- 
carriers.

"Thus, oven though tho statutory 
language which the Commission must 
follow in deciding motor carrier entry 
cases has remained the same 'or many 
years, the way the language lias been 
interpreted and applied has changed 
over time in recognition of a constantly 
changing world, Over the years, the 
trend has been to make it easier for 
applicants to obtain new operating 
authority. What we have seen in the 
past year or two is an acceleration of 
that trend a trend which reflects 
clearly discernible changes in the 
regulated industry anil tin* national 
economy.
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,vThc regulatory policies which became 
fixed in the 19.10s and 1910s were 
characterized by a protectionist attitude 
which unquestionably reflected the 
national need for the development of a 
stable and profitable motor caricr in­
dustry . When that industry was young 
and was faced with the economic 
disaster of the depression years—and 
then when it was growing stronger and 
developing in the post-war years —pro­
tection was necessary. Carriers needed 
to be protected from excess competition 
if they were to raise the capital, make 
the  investments, and develop the 
operating patterns necessary to make 
them financially viable and to meet the 
public need for service. When stable and 
reliable bus and trucking services were 
the exception rather than the rule, and 
when the automobile and private truck 
bad not yet become a practical alter­
native, the need for a strictly regulated 
motor carrier industry, upon which the 
common carrier obligation to serve could 
readily be enforced, was a necessity to 
travelers and shippers.

"Today, the motor enrrer industry has 
arrived at a state of maturity charac­
terized by routes and service patterns 
which blanket the nation; by financial 
prosperity; by the existence, side-by- 
side and competing, of hundreds of 
successful firms, meeting both new and 
old customer needs and earning healthy 
profits; and by generally highly com­
pe ten t  managements which have 
developed sophisticated technologies, 
cost-control systems, and pricing 
structures. Obviously, all bus nnd truck 
companies are not uniformly well 
positioned or well managed. In par­
ticular, we have recognized the financial 
problems of the regular route sector of 
the bus industry.

"in the years since the Motor Harrier 
Act of 19.19 was enacted, the regulated 
industry has matured Into one of the 
most profitable, diverse, competitive, 
and best managed in the United .States, 
New permanent operating authorities 
are being granted at the rate of almost 
8,(100 a year, Iml the nation’s expanding 
economy continues to create an ap­
parently never-ending need for new 
motor carrier services. Although the 
Commission has In come more liberal in 
granting motor carrier applications, it 
has still, up to now, been following entry 
control policies which have changed but 
little since the advent of federal 
regulation. Today, the flood of ap­
plications has made it virtually im­
possible for t he Commission to give more 
than passing attention lo each, and has 
made well-informed, precise motor 
carrier entry regulation difficult, if not 
impossible.

'To responding to these changing 
conditions and developing service needs, 
the Commission has recently tended to 
give added weight lo the needs and 
wishes of those supporting motor carrier 
applications. It has also given more 
weight to the benefits of competition.

recognizing it as an effective force for 
regulating prices and service quality."

"In evaluating motor common carrier 
applications, (he Commission has long 
followed the three-point test first 
established in Pan America Hus Lines 
Operation. 1 MCC 190, 203 (1936). That 
test  provides that the Commission will 
consider an application for new authority 
in the light of the following criteria:

" ‘Whether the new operation or 
service will serve a useful public pur­
pose, responsive to a public demand or 
need; whether this purpose can and will 
be served as well by existing lines or 
carriers; and whether it can be served 
by applicant with the new operation or 
service proposed without endangering 
or impairing the operations of existing 
carriers contrary to the public interest.’

"Common Carriage—Today's condi­
tions require a change in that test. The 
criteria are overly protective for a 
mature and financially healthy industry, 
and they tend to restrain healthy 
competition. The third part of the Pan 
American lest, which provides existing 
carriers with protection from com­
petition which would endanger their 
abilities to continue to perform service 
needed by the public, offers what we are 
convinced is a sufficient degree of 
protection lo carriers already in a 
particular market. Obviously, only I In- 
existing carrier is in a position to show 
(Iml a grant of the application will have 
this impact upon it, and it is, therefore, 
the protcslanl which will have to hear 
the Imrdcn of proof as lo this lest. We 
believe that the second of (he three tests 
laid down in the Pan American case-  
11, ; is, the lest which, in effect, requires 
an applicant lo prove that the service it 
proposes cannot be performed by 
existing c a r r ie rs -h as  outlived its 
usefulness, and il will no longer be 
applied.

’In determining applications for motor 
common carrer authority, die Com­
mission will henceforth apply the 
following tesi in deciding what service is 
required by the present and future 
public convenience and necessity:

" ‘(1) An applicant must demonstrate 
that the service proposed will servt a 
useful public purpose, responsive In a 
public demand or need.

" ‘(2) The Commission will grant 
common c a r r ie r  au tho r i ty  com­
mensurate with the demonstrated need 
unless it is established by those opposing 
the application that the entry of a new 
carrier into the field would endanger nr 
impair the operations of existing com­
mon carriers contrary In the public 
interest.’ "

"Contract Carriage In determining 
motor contract carrier applications, the 
Commission must apply certa in  
statutory tests. First, it must be shown 
that die service pronosed is that of a 
contract carrier as defined in -19 UfiC 
section 10102(121 (formerly section 
203(a)(15) of (lie Interstale Commerce 
Aril. Under this provision, a contract

carrier is defined as one which provides 
service ‘under continuing contract with 
one person or a limited number of 
persons either (al for the furnishing of 
transportation service through the 
assignment of motor vehicles for a 
continuing period of time to the ex­
clusive use of each person served or (b) 
for the furnishing ol transportation 
services designed to meet the distinct 
need of each individual customer.' The 
Commission must also consider each 
contract carrier application in connection 
with certain criteria contained in 19 USC 
10923(h)(2) (formerly section 209d>) of 
(he Act). They require that, in deter­
mining whether to issue a permit to a 
contract carrier, the Commission con­
sider ‘the number of shippers to be 
served by the applicant, the nature of 
the service proposed, the effect which 
granting die permit would have upon the 
services of the protesting carriers and 
the effect which denying the permit 
would have upon the applicant and/or its 
shipper and the changing character of 
the shipper's requirements.'

"In considering motor contract carrier 
applications, the Commision’s policy will 
be to find that the effect of a grant of 
co n trac t  r . r r i e r  a u th o r i ty  upon 
protesting carriers will not he a 
significant factor unless the protestants 
themselves can establish that such a 
grant would endanger or impair their 
operations to llie extent that they would 
he unable to continue In provide 
adequate service within the scope of 
their authorities,"

"Emergency Temporary A uthori- 
ties -The Commission i- considering 
establishing, by rule, a category of 
short-term, non-renewable emergency 
temporary authorities which would be 
issued upon receipt of a prospective 
user's certification that an immediate 
and urgent need for additional trans­
p o r ta t io n  se rv ice  e x is t s .  T hese  
authorities would he limited in some 
respect, perhaps, in terms of a time 
limit, or perhaps in terms of the number 
of loads or trips that the carrier could 
p re fo rm . Longer te rm  te m p o ra ry  
authorities, including any renewal of a 
short-term authority, would he issued 
only after an informal record has been 
completed, following Federal llcgister 
publication and an opportunity for the 
filing of protests,"

"The Commission is concerned that is 
present policies in deciding applications 
of motor carriers to control, merge with, 
or purchase the operating authorities of 
other motor carrier may lead un­
necessarily lo the reduction of effective 
competition, especially with respect to 
short-haul markets and service at 
smaller communities. It has become 
common for a long-haul carrier to 
purchase the authority of a short-haul 
carrier, and to use that new authority 
solely as a means of extending its long- 
haul service into another market. The 
result is that the shippers who had relied 
upon the vendor's service no longer have
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’ th a t  service available. Admittedly, they 
will instead have available the. vendee’s 
new single-line service for long-haul 
traffic, which may well be to their ad­
vantage. However, in the short-haul 
market formerly served by the vendor, 
the amount of motor carrier competition 
will have been diminished. It is our firm 
view that a purchase proceeding should 
not be used solely to provide for the 
extension of a motor carrier's service 
into new markets. In determining motor 
finance proceedings, the Commission 
will aut horize an acquisition of operating 
authorities only if the acquiring carrier 
establishes that it will continue to 
perform service similar in scope and 
character to that authorized by the 
rights being acquired. If only a new 
service is intended, the proper vehicle is 
the filing of an application for new 
authority.

"The Commission is also concerned 
that it is spending an inordinate amount 
of its resources considering motor 
carrier finance proceedings which do not 
have a significant effect either on the 
mo' or carrier industry or on the markets 
in which t he carriers operate. Guidelines 
are now being developed to identify 
those motor carrier transfers and 
consolidations that warrant close 
scrutiny nnd possible challenge. We plan 
to use the guidelines lo avoid a routine 
examination of motor carrier financial 
transactions and to focus only on those 
transactions which have discernible 
public interest consequences.

"In order to carry out this policy, the 
Commission, in reviewing motor carrier 
finance applications, will concentrate 
most heavily on the potential com­
petitive -or anticompetitive aspects of 
the transaction. The parties will In- 
expected to develop the record fully in 
this respect. For our part, w.- will mi.ke 
a positive effort lo increase tin- expertise 
of onr staff in antitrust and related 
matters."

In his dissent, Mr, .Stafford continued:
"A false premise underlies this

proposal and. in fact, is the touchstone of 
almost all current Commission thinking 
with regard to trucking regulation. The 
false promise of which 1 speak is Ilu-
tlu-ory that regulatory policies begin
ning in the 19.10s and 1910s 'were 
characterized by a protectionist. attitude 
toward the trucking industry!

"The premise is false because it im­
plies that protection of existing carriers 
was the primary consideration in the 
Commission's decisional process. This is 
wrong. The truth is that the decisional 
process involved a balancing of com­
peting interests. Hut always the need of 
the public (shippers and passengers) was 
the primary concern ot this agency. The 
balancing of sometimes competing in­
terests was what Congress envisioned in 
the Motor Carrier Act of 19,15, Congress 
did not want and did not need II 
Commissioners and a staff «,f 2,000 to act 
as a rubber stamp.

"Nothing evidences historical (‘oili- 
mission policy in favor of the shipper

bolter than tie- Pan American case cited 
in the proposed statement. That land 
mark decision requires an appl-ennt to 
show that the publr needs a given trans­
portation service. Showing that, the
burden switches to existing carriers to 
show they can moot that public need. 
Then, the burden reverts to the ap­
plicant. to show that its service is in 
some way superior to that currently 
available. This is the balancing: but
always the assurance of adequate,
responsive transportation to the public 
is the ultimate concern in that decisional 
process."

Protectionism
"The proposed statement also claims 

that the industry has matured and
grown so sophisticated during the last -10 
years of regulation that it no longer 
needs the alleged 'protections' referred 
to above. Surely, there are many more 
large companies, and industry leaders 
are far larger than any thing ever en­
visioned in the early days. Hut the large 
carriers are still comparatively few in 
number and small carriers represent the 
great bulk of the industry. If there ever 
was a need lo protect the small carriers, 
there is no reason to believe that that 
need is any less today than it was 30 or 
40 years ago. It is the bigger carriers, 
not I lie smaller ones, that are so much 
more sophisticated.

"In fact, there ran he little doubt that 
the persons that suffer most from 
relaxed entry standards are the small 
carriers. It is generally recognized that 
the larger carriers could survive equally 
well in a regulated or an unregulated 
environment. They have the size, tin: 
financial wherewithal, and technical 
cxperitse, to adjust prices and meet 
competition at till levels. The smaller 
carriers, however, already are probably 
operating on a shoestring, and do not 
have tin- financial or operational 
flexibility lo adjust as well to new 
competition."

Tlm Itonl Impact
"The proposed statement of policy 

takes on greater significance when read 
in conjunction with two ether recent 
decisions, Liberty Trucking Co.. fixt. 
Cvnenil Commodities 1.10 MCC 2-13 
(decided October (i, 1(78) and Kx Parte 
lif), Sub. 26, Protest S andards in Mo.or 
Carrier Application Proceedings (not 
pririledl (decided October 10, 1978). 
Under tlm proposed si.doment, the 
adequacy of existing service issue (set 
forth in Pan American) will no longer lie 
a consideration. The third Pan American 
criterion will apparently remain intact, 
In Liberty, however, it was made clear 
that this criterion, potential adverse 
impact, on existing carriers, will be 
virtually impossible to prove and will 
rarely In: given consideration.

"The proposed s ta tem ent also 
modifies the niterin that will be con­
sidered in contract carrier licensing 
cases again by imposing an almost im­
possible burden of proof on protesting

TRAFFIC WORLD

carriers. In the Protest Standards case, 
it was announced that henceforth 
common carriers would not be allowed to 
protest automatically a contract carrier 
application. Hy keeping otir affected 
common carriers, there will be no ef­
fective opposition to contract carrier 
applications and those carriers who are 
allowed to intervene will never In- able 
lo prove their case."

Conclusion
"In summary, therefore, 1 offer the 

following: The majority premises its 
proposal on an inaccurate statement of 
the way regulation has been ad 
ministered. Furthermore, assuming 
protectionism for the industry was once 
an important goal of regulation, there is 
nothing (other than some vague, con- 
elusory comments) to prove that small 
trucking companies do not still need 
those same protections. The proposed 
changes, viewed in conjunction with 
other recent dcieisions indicate that 
henceforth opposition to a licensing case 
will be a futile act. I believe that even 
the  m ajority  would ag ree  tha t 
meaningful entry control in trucking will 
no longer exist when this statement is 
ultimately adopted."

Barker's Wins Authority 
W ithou t Vehicle Limit

The Commission lias granted barker's 
School Hus S- rvico authority to provide 
what lias I a described os a more 
economical type of Inis service in the 
transportation of passengers and their 
b a g g a g e ,  in ro u n d - t r ip  c h a r te r  
operations, from and to points in Indiana 
and extending to points in Ohio, Ken­
tucky, Wisconsin, Illinois, part, of 
Missouri, and parts of Michigan.

Acting in a decision served November 
29 in MC-M1600, Hacker's School Hus 
Service, Inc., Common Currier Appli­
cation. tho Commission also determined 
that, a restriction limiting the authority 
to service in school buses was un­
necessary. II withheld issuance of the 
c e r t i f ic a te ,  how ever, subject to 
publication of the grant of authority in 
the Federal Itegistcr

Commissioner George M Stafford 
dissented from the majority on tin- 
ground that the potential financial harm 
to protest,ant carriers "far outweighs 
the need for an unenforceable ami 
speculative 'economical' service.."

Earlier in the proceeding, an ICC 
administrative law judge approved 
barker's  application to provide the 
service. Hut he restricted the authority 
service in school buses, in an apparent 
effort lo protect the interests of pro­
test ant carriers. On appeal. Division t 
upheld the grant of authority but deleted 
the restriction.

The Commission, in the latest 
decision, ruled that the restrict inn is 
unenforceable, would make barker s 
operations more difficult, does not
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enforcement is not tic minimis. The Hoard 
seeks enforcement of its entire  order in 
each case, to which it is entitled.

Accordingly, a decree will he entered en­
forcing tiie Board’s orders.7

William K liR EK , W alter Durdle, Robert 
Togikavva, Edwin Jones, and Richard

I load ley, Plaintiffs-Appellants,
v.

PLEA SU RE DRIVEWAY AND PARK 
DISTRICT OF PEORIA, ILLINOIS, an 
Illinois political subdivision, George L.
I.uthy, John R. Canterbury, James A. 
Cummings, Bonnie W. Noble, Clyde 
West, Harold A. (Pete) Vonaihen, Jr., 
Individually and as President and Mem­
bers of the Pleasure Drivev and Park
District of Peoria, Rhodcll 1 > vens, In ­
dividually and as Director of Parks and 
Recreation, Jack  M. Fuller, Individually 
and as Administrative Assistant, Daniel 
l!. OhlemiDer, Individually and as Busi­
ness Administrator, F rank I). Horror, In ­
dividually and as  Superintendent of 
M ainlenan:e, William Mel). Frederick, 
Individually and as Attorney of Pleasure 
Driveway and Park  District of Peoria, 
Golf Shop Management, Inc., an Illinois 
corporation, and Gordon A. Ramsey, De- 
fendants-Appullees.

No. 76-1791.

llujted S ta ' is Court of Appeals,
Si until Circuit.

Argued Jan. 20, 1977.

Decided May 20. 1977.

Rehearing and Rehearing En Banc
Denied Aug. 11, 1977.

Golf professionals, whose concession 
rights to operate pro golf shops a t  rnunici-

7. We express no opinion with reaper I to Ohm- 
ilc's conli niic.ns of compliaucu, wiiicli it is free

pal golf courses h- '. been terminated 
city park district, filed complaint against 
park district, president and members of 
park district's  board of trustees, board a t­
torney, administrative s taff  members, cur­
rent concessionaire of pro shops, and con­
cessionaire’s sole incorporator, alleging vio­
lations of federal an ti trus t  laws and depri­
vations of their federal rights under color 
of s ta te  law. The United States District 
Court for the Southern District of Illinois, 
Robert I). Morgan, Chief Judge, dismissed 
complaint, and plaintiffs appealed. Tim 
Court of Appeals, Pell. Circuit Judge, held 
that: (1) complaint, alleging tha t  threat of 
monopolistic license and demand for uni­
formly increased concession fees Were used 
by defendants as means in broader conspir­
acy to coerce plaintiffs into raising and 
fixing their retail prices and th a t  award of 
monopolistic concession license to defendant 
current concessionaire was made to punish 
plaintiffs for refusing to be so coerced, and 
further alleging that current concessionaire 
made economically unrea'Jstic "sham" pro­
posal, not actually to be put into effect, in 
concert with a t  least some park district 
officials, knowing that, proposal would nut 
be acted upon as indicated in bid invitation 
but would, instead, be used by park district 
lo coerce plaintiffs into conduct violative of 
anti trust  laws, was sufficient to sta le  cause 
of action and (2) with respect to count II of 
complaint alleging deprivation of plaintiffs' 
civil rights under color of state  law, district 
court’s judgment dismissing park district as 
defendant would he affirmed, but, district 
court erred in dismissing that count with 
respect to remaining park district officials, 
on basis of previous stale court adjudica­
tion.

Affirmed in part; reversed and re­
manded it: part.

1. Federal Courts c^D.VJ
Although the Court of Appeals reached 

different conclusion on suffHoncy of plain­
tiffs' complaint, it would not disturb district

lo as sc it in any further proceedings before the 
Hoard oi this court arising from Iher.c orders.

K ll l t i

court’s ‘Idiiial of p' 
li.d summary jo '  
fact that trial com 
alien of tha t  mo’rn 
determination that 
alleged in compla 
though citing freol 
rials tendered in 
requesting reverse 
l la-less made no 
menl tha t they v 
judgment on th a t

2. Federal Civil I'
Summary pr< 

sparingly in con 
where motive and 
proof is largely i.-. 
ators, and hosli!. 
trial by affidavit 
by jury. Shcrma 
seq., In U.S.C.A.
3. Federal Court

On appeal f r  
the Court of App-. 
well-pleaded fuel 

1. Municipal Cc-i
City park d 

government with 
stilution, derivia; 
Illinois statute 
7. § 1.
5. Federal Civil

On appeal f 
filed by golf pro 
ly been granted 
district to operat 
pal golf courses 
violations by p:u 
percent of gro-s 
requiring as comj 
that plaintiffs r; 
Court of Appeal 
of facts tha t  19 
vidcil for abolili 
cs and authori/.- 
to provide rep! 
local governi:u 
General Assent 
power to croa 
local park distr 
led park distrii
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;r:.i «!. iu:i! of plaintiff:;’ motion for |»ar- 
.summary judgment, notwithstanding 

■ that trial court’s independent considcr- 
„f that motion was precluded by its 

vrminution that no cause of action was 
in complaint, where plaintiffs, al- 

citing freely in their briefs to inate- 
icmlcred in support of motion and 

; -Sting reversal of denial thereof, novcr- 
.•V.w made no contention a t  oral argu- 
.•r.t that they were entitled lo summary 

-meat on tha t record. 
i-Vd -ral Civil Procedure c=>21S-J 

Summary procedures should he used 
iringly in comjilex antitrust  litigation 
-.-r« motive and intent play leading roles, 
..f is largely in hands of alleged conspir- 

■ and hostile witnesses thicken plot; 
.,! hy affidavit is no substitute for trial 

. jury. Sherman Anti-Trust Act, § 1 el 
;. 15 U.S.C.A. § 1 e t  seq.

Federal Courts c?J7(l7 
On appeal from dismissal of complaint, 
Court of Appeals would assume tru th  of 

.•"•pleaded facts alleged in complaint. 
Municipal Corporations c^>57 

City park district was unit of local 
.• rnment within meaning of Illinois Con­
ation, deriving its powers from various 
nois statutes. S.II.A.lll.Consl.1970, art. 

. 7 I.
Federal Civil Procedure c^llCU 

t)a appeal from dismissal of complaint 
•’! by golf professionals who had former- 
Iwn granted concessions hy city park 

strict to operate pro golf shops a t  munici- 
>■ golf courses, alleging federal antitrust  
'kitaias by park district’s demanding five, 

'•-cent of gross sales as concession fee and 
■paring as condition of concession renewal 

"M plaintiffs raise and fix their prices, the 
• at of Appeals would take judicial notice 
■ facts that 1970 Illinois Constitution pro- 
i d  fur abolition of personal property lax- 

1 and authorized Illinois General Assembly 
■> provide replacement revenue sources for 
'■a! government units and that Illinois 
•■■iral Assembly had not exercised it;; 
“ Ut to create substitute revenues for 

•d park districts, which facts apparently 
• park district in 1973 to consider possi­

bilities of obtaining grea ter  revenues from 
its golf course pro shop concessions. S.H.A. 
111.Const.. 1970, art. 9, § 5; Sherman Anti- 
Trust Act, § 1 e t  seq., 15 U.S.C.A. § 1 et 
seq.

G. Monopolies 0-=>2S(C.,2)
Complaint filed by golf professionals, 

who had previously been granted conces­
sions by city park district to operate pro 
shops a t  municipal golf courses, against city 
park district and individuals associated with 
park district, alleging federal antitrust vio­
lations by .park disl.icL’s demand for uni­
formly increased concession fees and threat 
of award of monopolistic license as alleged 
means jn  broader conspiracy to coerce plain­
tiffs into raising and fixing their retail 
prices, and further alleging that award of 
monopolistic, license to another was made to 
punish them for refusing to he. so coerced, 
was sufficient to allege cause of action. 
Sherman Anti-Trust Act, §§ 1 c t seq., 2, 15 
IJ.S.G.A. ki? 1 et seq., 2.

7. Federal Civil Procedure c=* ] 773
Complaint should not he dismissed for 

failure to sta te  claim unless it appears be­
yond doubt that plaintiff can prove no set 
of facts in support of his claim which would 
entitle him to relief.

8. Monopolies ^>12(1)
Acts which may be legal and innocent 

in themselves, standing alone, lose that 
character when incorporated into conspir­
acy to restrain trade. Sherrnan Anti-Trust 
Act, § 1 el seq., 15 U.S.C.A. § 1 et seq.

9. Monopolies <'=-•12(1)
City park district, which had substan­

tially less than statewide jurisdiction, and 
its officials, had no s ta te  mandate or au­
thority, for purposes of falling within 
"slalc-action exemption" lo Sherman Act, 
to engage in activities whereby it allegedly 
demanded from it;, competing concession 
licensees increased concession fees for oper­
ation of pro golf shops at municipal golf 
courses and allegedly threatened award of 
monopolistic license to single concessionaire 
as alleged means of broader conspiracy to 
coerce concessionaires into raising and fix­
ing their retail prices, in alleged attempt to
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impose hidden sales lax, and whereby il 
subsequently awarded monopolistic conces­
sion license as alleged punishment lo con­
cessionaires for refusing to he so coerced. 
Sherman Anti-Trust Act, § 1 c t seq., 15 
U.S.C.A. § 1 e t seq.

simps. S.II.A.III. ch. 105. §§ .8 1(a), 8 10, 
8 -1(5, 0.1—1.

10. Municipal Corporations c=>57
Subordinate units of government, not­

withstanding tha t  they derive their powers 
from stale, are not entitled to all of federal- 
istic deference th a t  s ta te  would receive. 
U.S.C.A.Const. Amend. 11.

11. Monopolies c=>12(l)
Where there are numerous subordinate, 

u nil s’ of government of a given type, each 
of same s ta tus under statu law, it is more 
difficult to say tha t actions of any one of 
them are undertaken pursuant to s ta te ’s 
command, or th a t  s ta te  as sovereign im­
posed any anticompetitive restraints result­
ing from such actions; accordingly, subordi­
nate governmental unit’s "slatc-action" de­
fense to alleged violation of federal anti­
trust  laws is less obviously justified than is 
same claim made hy state government, and 
an titrust  “ immunity" in former case cannot 
he automatic. Sherman Anti-Trust Act, § 1 
e t  seq., 15 U.S.C.A. § l e t  seq.

11. .Monopolies c=>]2(l)
Fact tha t city park district’s conduct, 

with respect lo its demand for increased 
concession fees for operation of pro golf 
shops at municipal golf courses from com­
peting concession licensees and its subse­
quent award of monopolistic license in al­
leged violation of federal an titrust  laws, 
concerned its golf courses and involved its 
statutory powers under Illinois law to con­
tract and/or lo lease did not convert s ta te ’s 
g ran t  of such powers into sta te  authoriza- 

. lion or mandate ,tti use them to. force pri­
vate competitors lo violate an ti trus t  laws. 
Sherman Anti-Trust Act, § ] c t  seq., 15 
U.S.C.A. § 1 e t  seq.; S.II.A.III. ch. 105, 
§§ 8 -1(a), 8-10, 8-1G, 9.1 1.

15. Monopolies c=> 12(1)
If it could be proven tha t  intended 

incidence of increased concession fees de­
manded from competing concessionaires for 
operation of pro golf shops a t  municipal
golf courses by city park district, which

12. Monopolies c=12(l)
For purposes of “slale-nclioa" defense 

to alleged violations of federal antitrust 
laws, adequate state mandates for anticom­
petitive activities of subordinate govern­
mental units may be demonstrated by ex­
plicit language in state statutes, or may he 
inferred from nature of powers and duties 
given to a .  particular government entity. 
Sherman Anti-Trust Act, § 1 c t  seq., 15 
U.S.C.A. § 1 e t seq.

13. Municipal Corporations
Illinois .statutes empowering para ms- 

tricts to construct, equip and maintain golf 
courses, as well as necessary facilities perti­
nent thereto, and empowering them to con­
tract in furtherance of any other corporate 
purposes, authorized city park district to 
operate pro shops at  its municipal golf 
courses or to make contracts or leases a l ­
lowing outside, parties to operate such

demanded as condition to renewal of con­
cessions that concessionaires raise and fix 
their prices, would have operated as illegal 
sales tax, it would he extremely difficult, if 
not impossible, to find state mandate under­
lying park district’s alleged conduct, for 
purpose::; of falling within 'slate-action" ex­
emption to alleged violations of federal an ­
titrust laws; however such proof would add 
nothing directly to merits of antitrust 
claims against park distiicl and would he 
germane only to question of sla te  mandate. 
Sherman Anti-Trust Act, § 1 e l seq., 15 
U.S.C.A. § 1 et seq.; S.II.A.III. ch. 105, 
§§ 0-1 et seq., 8 1(h).

1(1. Monopolies c~>28((5.2)
Complaint filed by golf professionals, 

who had previously been granted conces­
sions by city park district for operation of
pro golf shops at municipal golf course.;, 
against party subsequently granted monop­
olistic concession license, alleging that de­
fendant made economically unrealistic 
"sham" proposal, not actually to be put into 
effect, in concert with a t  least some park
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.n.irirt officials, knowing that .roposal 
vl-imiM not lie acted upon a s  indie;, d in bid 
■r.vi'.ation but would, instead, be used by 
•..irk district to coerce plaintiffs into con- 

violative of federal antitrust  laws, was 
su ffic ie n t to sta te  cause o f  action. Sher­
man Anti-Trust Act, § 1 e t seq., 15 U.S.C.A.
* 1 cl seq.

17. Monopolies c^»12(l)
Successful bidding does not violate fed­

eral antitrust laws substantively. Sherman 
Anti-Trust .Act, § 1 e t seq., 15 U.S.C.A. § 1 
et set).
IS. Monopolies o^>2h(l.5)

If current concessionaire, which was 
granted monopolistic concession license for 
operation of pro golf shops at park district's ' 
municipal golf courses, made economically 
unrealistic "sham" proposal not actually to 
lv put in effect in concert with a t  least 
.-■•me park district officials, knowing that 
proposal would not be acted upon as indi­
cated in bid invitation bu t would, instead, 
t.. i. (,'d by park district to coerce conces­
sionaires with existing licenses into conduct 
violative of anti trust  laws, h’ocrr doctrine, 
under which no violation of Sherman Act 
c.m be predicated upon mere attem pts to 
influence passage or enforcement of laws, 
would provide no defense to current conces­
sionaire's alleged violations of federal an ti­
trust laws. Sherman Anti-Trust Act, § 1 et 
seq., 15 U.S.C.A. § ) et seq.

lit, .Monopolies C rs2S (1.5)
It could not. be concluded, upon sole 

proof that proposal was economically un­
realistic, that proposal to obtain concession 
fur operation of pro golf shops at municipal 
gulf courses was "mere sham" made in al­
leged concert with some officials of city 
park district in alleged effort to coerce con­
cessionaires with existing licenses into con­
duct violative of federal antitrust laws. 
Sherman Anti-Trust Act, 1 et seq., 15 
b.S.C.A. § 1 c t  seq.

2'h Federal Courts <---*1)27
Where plaintiffs;, golf professionals 

'•'ho had previously been granted conces- 
s:"ns hy city park district for operation of 
pm golf shops a t  municipal golf courses,

attacked on appeal dismissal of second 
count of complaint alleging deprivation of 
their civil rights under color of state law 
only with respect to complaint’s charge that 
they were summarily terminated from their 
public employment positions by park dis­
trict because they asserted their rights of 
petition and to due process by litigating 
their defenses to park district’s forcible en­
try and detainer action against, them, and 
plaintiffs agreed that park district was 
properly dismissed as defendant as to that 
count, district court’s judgment insofar as it 
dismissed other allegations in count and 
dismissed park district as defendant with 
respect to tha t count would lie affirmed. 
•12 U.S.C.A, § 1983.

21. Judgm ent o=>828(3.37) •
Finding of circuit court judge, in state 

action for damages brought by park district 
for golf professionals' alleged wrongful 
holding over of possession of pro golf shops 
a t municipal golf courses following termi­
nation of their Concession rights, that, golf 
professionals were terminated in their one 

oymenl be .tusc they insisted on remain­
ing in possession of shops did not preclude, 
on basis of prior adjudication, golf profes­
sionals' subsequent claim filed in federal 
district court against park district officials 
for alleged deprivation of their civil rights 
under color of state  law based on their 
summary termination from their employ­
ment by park district allegedly Itecausc 
they asserted their rights of petition and to 
due process by litigating their defenses to 
park district’s prior forcible entry  and de­
tainer action. -12 U.S.C.A. § 1988; S.II.A. 
111. ch. 57, § 1 el seq.

22. Judgment 0^828(3.32)
If  finding of circuit court judge in 

stale court action had disposed of claim 
asserted hy plaintiffs in federal action 
Imsed on alleged deprivation of their civil 
rights under color of stale law, or if stale 
court judge had determined adversely to 
plaintiffs a fact critical to success of claim, 
relitigation in federal courts would he 
barred; fact that some defendants in feder­
al action were not parties or privies in state
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court suit would make doctrine of res judi­
cata inapplicable, but it would not preclude 
defendants' defensive reliance on collateral 
estoppel. •12 U.S.C.A. § 1083.

23. Judgm ent c=>GG3
Federal rule ir that pendency of an 

appeal does not suspend operation of other­
wise final judgment as collateral estoppel, 
unless appeal removes cntiie case lo appel­
late court and constitutes proceeding de 
novo.

2!. Federal Courts c=»7J2
Where record on appeal from federal 

district court’s dismissal of complaint did 
.not reflect pendency of appeal from judg­
ement"'ia state court which defendants 
claimed precluded instant federal action, 
but brief of defendants represented that to 
be case, the Court of Appeals would take 
that representation as judicial admission of 
facts.

25. Federal Courts <£=051
Plaintiffs’ request that provisions of 

circuit rule governing reassignment of re­
manded cases be applied on remand to di" 
triet court of their action for alleged feder­
al antitrust violations and alleged depriva­
tions of their federal rights under color of 
state law would be granted in interests of 
justice. U.S.Ct. of App. 7th Cir. Rule IS, 28 
U.S.C. V.

John E. Cassidy, Jr., Peoria, 111., for plain- 
tiffs-appellants.

* District Judge James L. Foreman of tho F \ . .tu 
District of Illinois is sitting by designation.

1. In Its decision and order dismissing the com­
plaint, the district cotut also dep’-d plaintiffs' 
motion for partial summary judgment. The 
court’s determination that no cause of action 
was alleged n fortiori precluded Independent 
consideration of this motion. Although we 
reacli a different conclusion on the sufficiency 

. of plaintiffs’ complaint, we see no reason to 
disturb the district court’s denial of partial 
summary Judgment. Plaintiffs did in their 
briefs cite freely lo materials tendered in su p ­
port of their summary Judgment motion and 
requested reversal of the district court's denial 
of the motion, but they made no contention at 
oral argument that they were entitled lo sum-

Daniel W. Hardy, Gary S. Clem, Peoria. 
I!!., William V*. Altcnhergcr, Win. McD. 
Frederick, Peoria, 111., for dcfer.dants-appe!- 
lees.

Before FAIRCHILD, Chief Judge, PELL, 
Circuit Judge, and FOREMAN, District 
Judge.*

PELL, Circuit Judge.
. [1,2] The district court dismissed Count 
I of plaintiffs' complaint (alleging federal 
antitrust violations and invoking 15 U.S.C. 
§§ 1, 2, 15 and 20) on the authority of 
P a r k e r  v. B r o w n , 317 U.S. 311, 03 S.Ct. 307, 
87 L.F.d. 215. (1913); and F u s t c n i  R;tilro.i<i~ . 
P r e s id e n t s  C o n f e r e n c e  v, S o c r r  A/otor 
F r e ig h t ,  I n c . , 305 U.S. 127, 81 S.Ct. 523, 5 
L.Ed.2d 81 (1001), and their progeny.1 
Count II of the complaint (alleging depriva­
tions of federal rights under color of state 
lav. and invoking -12 U.S.C. § 1933 and ?S 
U.S.C. §§ 1331(a) and 13-13) was dismissed 
on the grounds that one defendant was not 
a "person" within the meat :ng of -12 U.S.C.
§ 1083 an-' that thu remaining defendants 
were prot- led by a previous state court 
adjudication. This appeal followed.

1
[3,-1] We assume, of course, the truth of 

tho well-pleaded facts alleged in plaintiffs' 
complaint, which are, in material part, as 
follows: Plaintiffs are five golf profession­
als, accredited as such by the Professional 
Golfers' Association. Defendant Pleasure 
Driveway and Park District of Peoria (the

mi-.ry Judgment cm tills recoui, Moreover, 
"summary procedures should be used sparingly 
In complex anti.rust litigation where motive 
und intent piny lending roles, tho proof is large­
ly in I he hands of the alleged conspirators, nnd 
hostile witnesses thicken the plot. . . .
Trial by affidavit Is no substitute for trial by 
jury . . . . "  I'ollcr v. Coluinbin llro.ulc.ist-
ini; System, Inc., 868 U.S. -tot. -’.73. S3 S.Ct. 
>180. 491, 7 L t d . 2d 458 (1902) (footnote omit­
ted). We do not foreclose the possibility that 
summary judgment against or in favor of some 
or all of the defendants may eventually bo 
justified, but we may say with confidence that 
the present record does not establish that all of 
the facts material to plaintiffs' complaint are 
uncontested.



KI IREK v. PLEASURE DRIVEWAY & PARK DIET., ETC. {jjjr,
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P a rk  District) is a tinil of local government 
within Lin* meaning of Article VII, § 1 of 
the Minn;* Constitution, deriving its powers 
I'coin various Illinois sta tutes which will lie 
referred to hereinafter. The Park District 
owns and operates five municipal golf 
courses in Peoria, Illinois. Plaintiffs were, 
for varying periods aggregating S3 years, 
employed by tho Park District to perform 
combined duties as golf course managers, 
grcenskeepors, and golf professionals at the 
Park  District’s courses. Each plaintiff, 
while so employed, was granted a conces­
sion In operate a proprietary retail business 
(pro shop) selling golfing equipment at his 
golf course. In this proprietary function 
each plaintiff competed With each of* the 
others, and between them tliey constituted 
the entire public market in Peoria for high 
quality “pro line" equipment. Eleven indi­
vidual defendants are and a t  pertinent 
times were the President and members of 
the Park District's Hoard of Trustees, the 
Hoard Attorney, and administrative s taff 
members of the Park District. Also de­
fendants are Golf Shop Management, Inc., 
the current concessionaire of the pro shops 
at all five courses, and Gordon Ramsey the 
concessionaire’s sole incorporator. For 
present purposes, these last two defendant*: 
may be treated together (GSM).

On January 19, 197-1, the Park District 
tcrmii aled plaintiffs’ concession rights, and 
on February 20 of that year the Park Dis­
trict terminated plaintiffs' employment. 
On January 23, 1974, GSM was awarded pro 
shop concession rights a t  all of tho Park 
District's five golf courses. The reasons for 
these events, and the manner in which lin y 
caine about, are at. the heart of this lawsuit.

I a) The 19711 Illinois Constitution, A rti­
cle IX, § 5, provided for the abolition of 
personal property taxes and authorized the 
Illinois General Assembly to provide re­
placement. revenue sources for local govern­
ment units. The General Assembly lias not

’ ■ ‘IIn.- pl.-iiritilfs do not explicitly allege an 
-'ilii'ciiieiit or nil understanding tli.it fiSM 
would not in fad  pay an annual fee of Sno.ooo. 
Ilowi-vor, it is alleged dial CiSM would suffer 
net operating losses of at least $00,000 if it paid 
$00,000 yearly concession fees ns promised

exercised its power to create substitute rev­
enues for local park districts. These facts, 
which we may and do judicially notice, ap ­
parently led the Park District in 1973 to 
consider the possibilities of obtaining g rea t­
er revenues from its golf course pro shop 
concessions.

Plaintiffs had, for some lime, been pay­
ing small concession fees; each paid only 
$000 y< arly, except for one who .was as­
signed only a nine-hole golf course anti who 
paid only $300. In the- late summer and fall 
of 1973, the terms of the concession agree­
ments for tha t  calendar year were revised 
in a confusing and apparently le.-s than 

.liarmpniou.s.series.of negotiations, with the 
result that*plaintiffs agreed to pay dV/.c of 
their gross receipts as a fee.

Also during tlie fall of 1973, GSM and 
member: of the Park District Hoard and 
S ta ff  agreed that GSM would make an eco­
nomically unrealistic "sham" proposal, 
which wniihl not be performed, l« pay 
000 a year for concession rights a t  the f e e  
golf courses.® Public bidding specifications 
tailored exclusively for GSM’s "sham" pro­
posal were designed and advertised, and on 
December 17, 1973, GSM formalized its 
$90,(mO proposal as a bid. A Park District 
Hoard meeting scheduled for December 19 
for the purpose of acting on received bids 
was never held.

Instead, in the language of tin; complaint, 
[f|rom, and after, December 17, 1973, 

GSM's $90,000 per year proposal 
was coercively laced with the throat of 
non-renewal of plaintiffs’ 197.1 "leases" 
and summary termination of their pro­
prietary business rights and used lo in­
duce them to raise, fix and maintain their 
retail, rental and service prices and pay a 
Win of gross concession or "lease" fee to 
the PARK. DISTRICT.

(The Park District defendants] used the 
GSM proposal, with GSM agreement, lo

Also, ilie characterization of the proposal as 
being a "sliatn" would stein to imply a lack of 
Itona fider. insofar as an intent to carry out the 
terms atul conditions of the proposal war. con­
cerned.
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coerce plaintiffs into a sales taxing 
and price raising/fixing scheme.

On January  1C, 1074 the J’AKK 
BOA HD declared that unless plaintiffs 
agreed to raise their resale, rental and 
service prices and pay 5r< of the gross 
receipts before S a. in., Saturday, January 
10, 1974, their proprietary concession 
rights would he awarded to GSM, Inc.

The plaintiffs and each of them were 
not summarily terminated from their pro­
prietary business and local governmental 
employment rights because of the expira­
tion of their 1973 “leases” but because, on 
January  19, 1974, they refused to lie coer- 

•cively induced-into‘levying unlawful 5% 
sales tax levies on their business consum­
ers and because they refused to contract, 
combine or conspire with the effect of 
raising, fixing and maintaining their pro­
prietary resale, rental and service prices 
contrary to Illinois and Federal antitrust 
laws.

The complaint also alleges that plaintiffs, 
even af te r  their proprietary terminations, 
remained in possession of the pro shops, 
tha t they litigated the I’ark District's state 
court forcible entry and detainer suit, and 
th a t  this assertion of their “ rights” was the 
cause of their employment terminations. 
The Illinois Appellate Court determined 
th a t  plaintiffs’ defenses in tha t suit were 
not germane to the narrow question of 
their r ight to possess the pro shops and that 
plaintiffs' rights of possession ended at the 
exj. ration of their concession agreements 
on December 31, 1973. Pleasure Driveway 
and Park District o f Peoria v. Kurek, 27
III.App.3d CO, 325 N.H.2d G50 (1975). Thu 
Illinois Supreme Court denied leave to ap­
peal. A subsequent state court damages 
action by the l ’ark District sought redress

3. The district judge characterized plaintiffs’ 
motion as an attempt to relitigate "antitrust 
nn l constitutional violations which simply do 
not exist" and dismissed the possibility that a 
conspiracy existed as "pure fancy," although a 
conspiracy Is plainly alleged both in the corn-

for plaintiffs' allegedly wrongful holding 
over of possession of the pro shops, and a 
judgment in the Hark District's favor in the 
amount of $127,605 is apparently pending 
on appeal.

As a result of the defendants' wrongful 
conduct, the golfing public of 1’coria is al­
leged to have lost the benefits of competi­
tion, suffered increased prices and all of the 
evils of monopolistic practices without any 
corresponding governmental or other bene­
fits. Substantial injury to plaintiffs is 
claimed. Count 1 (antitrust) seeks declara­
tory and injunctive relief against a!! de­
fendants and treble damages from all de­
fendants except the Park District. Count 
11 (civil rights) seeks damages from all de­
fendants cxgcpt-.GSM..- ■ --o ■ • ' •

1 1
[6,7] We turn to the question of wheth­

er Count 1 of the complaint fails to allege a 
cause of action under the antitrust laws. 
The standard we must apply is settled be­
yond dispute: “a complaint should not be 
dismissed for failure to stale a claim links.-, 
it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his 
claim which would entitle him to relief." 
Conley i\ Cihson, 355 U.S. 41, 45-46, 73 
S.Ct. 99, 102, 2 LHd.2d 80 (1957). This rule 
has particular force in tliis case, where 
plaintiffs' motion to amend their coinplaint 
by ad ling a tl i-d count, which refined their 
antitrust theories and made some additional 
factual allegations, was denied by the dis­
trict judge in a short decision and order.3

Before considering the difficult questions 
which this case requires us to answer, we 
note briefly several background matters. 
First, of course, we intimate no views what­
soever on the likelihood tha t  plaintiffs will 
he able to prove the allegations of  the com- 
plaint.1 Also, tlm district court’s judgment

plaint lie dismissed and in the amended com- 
plaint he denied leave to file.

4. Nor do we consider the question of which, if 
any, of the asserted components of plaintiff s' 
damages will prove to be recoverable under the 
Supreme Court’s recent decision in Brunswick
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n m s  solely on the conclusion tha t the in- 
vnlM inent of governmental action lakes the 

outside the scope of the antitrust  ,..v/s. 
Without the benefit of a factual record, the 
district court's views, or briefing by the 
parties, we decline to address any broader 
question than tha t  upon which tlm district 
court rested its decision.

(S) Moreover, this case does not present 
the question of whether a public agency 
may grant a monopolistic concession license 
without violating the antitrust  laws, where 

more is alleged or proved. Nor does the 
ra<e simply involve a pphlie agency’s a t­
tempt to increase operating revenues- hy 
increasing concession fees uniformly to its 
mmpcting concession licensees. The case 
dues involve both of these elements, the 
defendants urge us to decide the case as if 
it involved no more, and the district court, 
in dismissing the case, apparently accepted 
this characterization of the issues raised. 
But more than this is alleged hy the com­
plaint, which charges tha t  the threat of a 
monopolistic license to GSM and the de­
mand for uniformly increased fees were 
used hy the defendants as means in a 
broader conspiracy to coerce plaintiffs into 
raising and fixing their retail prices and 
that the award of the GSM license was 
made to punish plaintiffs for refusing so to 
he coerced. Acts which may be legal and 
innocent in themselves, standing alone, lose 
that character when incorporated into a 
conspiracy to restrain trade. Sen Simpson 

Union Oil Co. o f California, 377 U.S. 13, 
8! S.Ct. 1051, 12 I,.Ed.2d 98 (1904); Poller 
v. Columbia liro.ulcnstintf System, Inc., su­
pra, 3GS U.S. a t  <108-09, 82 S.Ct. <18C.

Ill
I9J We must initially determine wheth­

er the district court correctly staled the law 
to he that the. activities of the Park District 
are outside the scope of the Sherman Act,

Corporation v. Pueblo ltowl-O M.it, Inc., 429 
U-S. -577, 97 S.Ct. COO, SO L.Ed.?.d 701 (1977).

5. As tlu> opinions of tlu; Supreme Court, con­
sidered herein, have recognized, Parker an ­
nounced no rule of antitrust exemption or im ­
munity; rather, it determined that the Slicr-

either as a genera! matter or, a t  least, in 
the circumstances of this case. The district 
court based its conclusion o:i the "so-called 
slatc-aclion exemption,"5 Coldfarb v. Vir­
ginia State liar, 421 U.S. 773, 788, 95 S.Ct. 
2004, 44 L.Ed.2d 572 (1975), which was a r ­
ticulated in Parker v. Drown, supra, and its 
progeny.

In Parker, the state of California’s pro­
gram for prorating the state's raisin crop so 
as to reduce excess supply and stabilize 
prices, which program was found to he con­
sistent with federal agricultural regulations 
and.policy, was questioned as to its validity 
under the Sherman Act, 15 U.S.C. §-1 el 
seq. The defendants were some of those 
charged hy law with operating the pro­
gram. The Supreme Court, assuming that 
the program would violate the Act if it. 
were implemented hy private persons, con­
cluded nonetheless that the Act was not 
intended to prohibit the prorate program, 
which

derived its authority and its efficacy 
from the legislative command of the stale 
and was not intended lo operate or be­
come effective without that command. 
We find nothing in the language of the 
Sherman Act or in its history which sug­
gests tha t its purpose was to restrain a 
sta te  or it1- officers or agents from activi­
ties directed by its legislature. In a dual 
system of government in which, under 
the Constitution, the stales are sovereign, 
save only as Congress may constitutional­
ly subtract from their authority, an unex­
pressed purpose to nullify a stale's con­
trol over its officers and agents is not 
lightly to be attributed to Congress.

The Sherman Act makes no mention of 
the stale as such, and gives no hint tha t it 
was intended to restrain stale action nr 
official action directed hy a slate.

317 U.S. a t  350 51, 03 S.Ct. a t  313. The 
anticompetitive effects of California's pro­

man Act was not Intended to apply in the first 
place to the type of state--mandated e.tivilics 
there at issue. Other courts n e v e r t l ; ‘. . s  have 
utilized the single-word shorthand references 
of "exemption" or " immunity"
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rati: program derived from "the .st:ile[’s] 
command"; I lie state adopted, (ir|;ani/cd, 
and enforced tho program "in the execution 
of a governmental policy." Id .  at 352, Git 
S.Ct. at 3M. This fact was repeatedly etn- 
phasizccl by the Court in its brief discussion 
of the antitrust issue, and in its conclusion: 
"The state . . ., as sovereign, im­
posed the restraint as an act of government 
which the Sherman Act did not undertake 
to prohibit." Id .

G o ld fa rb  v. V irg in ia  S ta te  Iter , supra, 
presented the question "whether a mini­
mum fee schedule for lawyers published by 
the Fairfax County [Virginia] Bar Associa­
tion and enforced by the Virginia State 
Bar," 421 U.S. at 775, 95 S.Ct. at 2007, 
violated § 1 of the Sherman Act, 15 U.S.C. 
§ 1. • Because the' Virginia "State Bar was "a 
state agency by law," id. at 790, 95 S.Ct. 
2004, (footnote omitted), the Supreme Court 
•addressed the State Bar’s claim, based on 
Parker,  th r t  the Sherman Act did not apply 
to it, and rejected the claim, without dis­
sent. The Virginia legislature had empow­
ered the Supreme Court of Virginia to reg­
ulate the practice of law and had authorized 
a role for the State Bar in that regulation 
as an administrative agency of the Supreme 
Court. The state Supreme Court had devel­
oped ethical rules for lawyers, and the Stale 
Bar was empowered to issue ethical opin­
ions on the application of the rules. Two 
such opinions wore an important part of the 
Stale Bar's role in enforcing minimum fee 
schedules.

An expansive reading of some of the lan­
guage in Parke r  would have suggested that 
the Sherman Act could not he applied lo the 
State Bar in these circumstances, but the 
Supreme Court took a closer look. Because 
no Virginia statute referred to lawyers' 
fees and the Supreme Court of Virginia had 
taken no action requiring tho use of and 
adherence to minimum fee schedules, it 
could not he said that the anticompetitive 
effects of minimum fees were "compelled 
by direction of the State acting as a sover-

C. Mr. Justice Stevens delivered tlie Court's

opinion, joined In whole by Justices Brennan,

White, nnd Marshall, and in substantial part by

eign." Id .  at 791. 93 S.Ct. at 2(113. The 
State Bar, although it acted within the 
scope of it:; general powers, had "voluntari­
ly joined in what [was] essentially a private 
antieompetilivc-activity." id. at 792, 95 S.Ct. 
at 2015, and was not executing the mandate 
of the state. The Court stated that the 
existence of sovereign compulsion was 
"[i]hc threshold inquiry in determining if 
an anticompetitive activity is state action of 
the type the Sherman Act was not meant to 
proscribe” and there was, thus, no re.tson to 
take the matter any further. I d .  at 790, 95 
S.Ct. at 2015.

After the district court dismissed the 
present lawsuit, the Supreme Court decided 
Can te r  v. D etro it  Ed ison Co., 423 U.S. 579, 
90 S.Ct. 3110, 49 L.Ecl.2d 1141 (1970), which 
also bears upon -the issues in this case. In 
Cantor,  an electric utility, regulated by the 
state of Michigan, operated a program 
which provided "free" light bulbs to elec­
tricity customers, the costs of the program 
being covered by the utility's genera! elec­
tricity rates. An independent seller of light 
bulbs charged antitrust violations, and the 
utility defended on the theory, based on 
Parker, that the light bulb program was 
included in its rate tariff filed with and 
approved by the stale Public Service Com­
mission and that state law required it to 
follow the terms of the tariff ns long as it 
was in effect. Six Justices agreed that 
summary judgment for the utility, based on 
Parker, had been improperly entered.6

Cantor,  of course, did not present the 
precise question addressed in I 'a rk c r  and at 
issue here, for in Parker  stale officials exe­
cuting a slate program were the defendants 
while in Can tor  a private party sought to 
rely on state law to insulate its conduct 
from antitrust liability. The considerations 
applicable to each case are necessarily less 
than identical. While the Court did not 
develop a single opinion expressing the 
views of a majority of its members, see  note 
G supra, a majori y did agree that analysis 
of a private party’s state law defense re-

thc Chief Justice. Id. at COS. DG S.Ct. 3110;

Mr. Justice Blackman concurred in the result.
Id. at GOS. 96 S.Ct. 3110.

•jiiir.
fair I -  
whet*
incur.';
,-r;d
IJM-.I ! 
roguin 
antitr;

In <
cmpk.-j 
utes |'j 
iiubts' 
turo t 
ever sj 
the lb 
gram, 
iho C* 
grain, 
from t
utility 
statcv 
and U 
the q> 
should 
at 53- 
was i 
ca•:••.

I-lec 
fer.se 
In lily's 
v.c t l 
the 1: 
gram 
I lie p 
tor, n  
genet 
mean 
in tl:

C m
scriou 
is not 
ncccp 
lion o 
inquit 
ment 
the y 
ami (I 
of 111
Inn a i 
in so 
di-stir



KlIKKIC v. l ’LUASUKH DKIVHWAY & l ’AKK MKT.. KTC. f,S |)
Clio .is.'.57 1.7.1 5MI> <IU77|

iiircs consideration of whether it would be 
,,r t<> subject a parly  lo nnl.it.nisl lialiility 

In* may have been caught between 
I-.-,insistent commands of his s ta te  and fed­
eral sovereigns, and of factors akin lo those 

I to determine whether federal agency 
regulation of a business produces an implied 
ir.iitrurit immunity.

In deciding Cantor, the Court majority 
emphasized the facts tha t  no Michigan s ta t­
utes purported to regulate  the light hulb 
industry, tha t neither the Michigan legisla­
ture nor the Public Service Commission had 
c-.vr specifically looked into the question of 
the desirability of a "free" light bulb pro­
gram, and that’ other utilities regulated by 
the Commission did not have such a pro-' 
,rraiii. The Court majority concluded there­
from that the Commission’s approval of the 
utility’s program did not “ implement any 
statewide program relating to light bulbs" 
.ual that “ tho S tate 's  policy is neutral on 
;i:o question whether a utility should, or 

Id not, have such a program." 428 U.S. 
.it 585, fiC S.Ct. a t  3114. T hat conclusion 
was central to Ihc Court’s disposition of the

because a private actor’s st; *e law de­
fense is a t  least related to a governmental 
Ivily's assertion of a "s late  action" defense, 
•ve think the Cantor Court’s emphasis on 
the lack in tha t  case of a "statewide pro­
gram" or a slate policy sheds some light on
li.c present case. We also think tha t Can- 
tar, rend with Goldfarh, provides important 
general guidance on the question of what it 
moans to find governmental action involved 
in the facts of an an ti trus t  suit.

Cantor and Goldfarh demonstrate beyond 
serious questioning that the Supreme Court 
is not inclined any longer, if it ever was, lo 
••crept superficial and mechanical applica­
tion of a Parker-based “rule" tha t  antitrust 
inquiry ends upon such a finding of govern­
mental actions or laws being involved. In 
die years after Parker and before Goldfarli 
lunl Cantor, there was a tendency in many 
"f the reported decisions to apply Parker 
broadly and lo use ra ther  general language 
1,1 so doing. For example, addressing the 

question of whether persons may

join together attempting to induce govern­
mental action with anticompetitive effects, 
sou part V of this opinion, infra, tin- Su­
preme Court stated as a huihliug-hlock 
proposition tha t ' where a restraint upon 
trade or monopolization is the result of val­
id governmental action, as opposed to pri­
vate action, no violation of the [Sherman] 
Act can he made out.’’ Eastern Railroad 
Presidents Conference v. Nocrr Motor 
Freight, Inc., supra, 365 U.S. a t  136, 81 
S.Ct. a t  f>29. In the same context, this 
court’s opinion in Metro Cable Co. v. CATV 
of Rockford, Inc., 516 F.2d 220, 227 (Tlh Cir. 
1975), used similarly broad language. Nei­
ther case involved a claim of governm ental. 
action violative o f ' t h e  Sherman Act-, the 
facts of lioth cases were meaningfully dif­
ferent than those presented here, and we 
have, thus, no occasion to question whether 
the la:.gunge used accurately staled the law 
as applied to those cases. We point out, 
however, that Goldfarh and Cantor under­
cut the validity of any such simple one-sen- 
tencc “ rule" as general proposition.

110,11] We turn, then, to 1 instant
complaint, and conclude that l';u r a n d  its 
progeny do not support tho district court’s 
dismissal thereof. The fact that the gov­
ernmental body sued here is a park district, 
with substantially less than statewide juris­
diction, has significance. First, it .. clear 
tha t subordinate units of government not­
withstanding that they derive their powois 
front a s ta te -  are not entitled to all of the 
federalistic deference that the state would 
receive. See, e. /;., in the area of the Klev- 
enth Amendment to the Constitution, Fdet- 
nian v. Jordan, 415 U.S. 651, 067 n.12, 94 
S.Ct. 1317, 39 Ii.Kd.2d 662 (1974). More 
specifically, where there are numerous sub­
ordinate units of government of a given 
type, each of the same status under state  
law, it is more difficult, lo say that the 
actions of any one of them are undertaken 
pursuant to "the state['s | command," Par­
ker, supra, 317 U.S. at 352, 63 S.Ct. 307, or 
tha t "|l]ho state ., as sovereign"
imposed any anticompetitive restraints re ­
sulting from such actions. Id. Goldfarh 
established tha t Sherman Aet suits against
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s ta le  agencies may lie maintained unless 
the conduct challenged is "compelled hy di­
rection of the State acting as a sovereign," 
421 U.S. a t  791, 95 S.Ct. a t  2015, and the 
numerosity and potential variety of prac­
tices of subordinate units of government 
may often suggest tha t  “ the S ta le ’s policy 
is neutral" on any given practice and that 
there  is no "statewide program" which 
would require the sort of comity-hased re­
spect evident in Parker. See Cantor, supra, 
428 U.S. a t  585, 95 S.Ct. 3110.

We surely do not wish lo he understood 
as saying th a t  park districts and other sub­
ordinate governmental units may no longer 
avail themselves of a l'urkcr defense to 
an titrust  suits. Rather, we advert lo the 
fact th a t  trsubordinale governmental unit’s 
Parker claim is less obviously justified than 
is the same claim made hy a sta le  govern­
ment, and we conclude tha t  antitrust “ im­
munity" in the former case cannot he auto­
matic. Roth the Third and the Fifth Cir­
cuits have recently so held. City o f Lafa­
yette , Louisiana v. Louisiana Power «?• 
Light Company, 532 F.2d 431 (5th Cir. 
197G), a r t .  granted, 430 U.S. 944, 97 S.Ct. 
1577, 51 li.Kd.2d 791 (1977) (two cities); 
Duke it- Company Inc. v. Foersler, 521 F.Xd 
1277 (3d Cir. 1975) (three municipal corpora­
tions and a county commissioner); and cf. 
llechl v. Pro-Football, Inc., 144 U.S.App. 
J).C. 5(1, 444 F.Xd 931 (1971), earl, denied, 
404 U.S. .017, 92 S.Ct. 70.’ , °9 l-.Kd.2d 7311 
(1972) (unincorporated instrumentality of 
the District of Columbia)

We realize tha t in the case of State of 
New Mexico v. American l'etmfina, Inc., 
501 F.Xd 353, 370 n.15 (9th Cir. 1974), in­
volving an ti trus t  counterclaim; against a 
s ta te  and some of its political subdivisions, 
the Ninth Circuit has held to the contrary. 
Stale o f New Mexico was, however, decided 
before (loldfark and Cantor and we do not 
believe its holding as to subordinate units of 
government survives the test of their analy­
sis. We simply see little sense in automati­
cally treating as sta te  mandates the activi-

7. I .ndnc Loca l l ines, Ini', v. I t iS t a le  Deve lop
n w n l  Agency o f the X l i ’.'.oiu i I l l ino is f i lc tropo l i
Inn  District, 4.43 1.3d 131 (Jith Cir. 107(1); and

lies of local governmental units when these 
activities may vary substantially front unit 
to unit and may be wholly lacking in auv 
express or implied s ta te  authorization or 
command.

[121 We agree with the Third and Fifth 
Circuits that an adequate state  mandate for 
anticompetitive activities of subordinate 
governmental units “may he demonstrated 
hy explicit language in sta te  statutes,, or 
may he inferred from the nature of the 
powers and duties given to a particular 
government entity." Duke Sc Company 
Inc., supra, 521 F.Xd at 1280; accord, City 
o f LaFaycttc, supra, 532 F.Xd a t  431-35. 
Tho la tter case properly notes tha t  “all evi­
dence which might show the scope of legis­
lative intent” should he considered. Id. at 
435 (footnote omitted).

[13,14] Nothing in the Illinois statutory 
provisions governing park districts even re­
motely suggests that Illinois has authorize-!, 
let alone compelled, park districts to a t­
tempt to enrich themselves by coercing hor­
izontal retail competitors operating under 
concession licenses to fix retail price.-, in 
what would otherwise he plain violation of 
the Sherman Act, Rail; districts are, of 
course, empowered to “construct, equip and 
maintain . . . golf
courses," lll.Kev.Stal,1975, eh. 105, § S 10, 
as well as “ necessary facilities pertinent
 ..................... ” h i,  tj 9.1 1. Rower is
also given for park districts "to contract in 
furtherance of any of [their] corporate pur­
poses," id., <j 8 1(a), and "lo lease real es­
tate," id., § S 10. We think these provi­
sions fully authorize the Rark District to 
operate pro shops at  its golf courses or l<> 
make contracts < r leases allowing outside 
parties to operate such shops. If the com­
plaint. in this lawsuit alleged no more than 
that the Rark District had .substantially re­
duced relevant competition by operating 
the shops itself, foreclosing others,7 or by 
determining that the "corporate purposes" 
of the District would he best, served by 
contracting with a single concessionaire for

Continental llnx System, Inc. v. C ity  o f Dallas.
380 F.Supp, 359 (N-IVIVx. 1974). both relied
upon by tlefeinlanls, an: cases of lliis type.
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ihc operation of tin: shops,® the case for a 
P a r k e r  defense would lie stronger than it is 
l:**rt*. That the Park District's conduct con­
cerned its golf courses and involved its s ta t ­
utory powers to contract and/or lo lease 
s tudy docs not convert Illinois’ g ran t of 
such powers into sta te  authorization or 
mandate to use them to force private com­
petitors to violate the antitrust  laws.

[ If»] This conclusion is strengthened by 
the complaint’s allegations tha t  the Park 
District, in demanding of gross sales as 
a concession fee and requiring as a condi­
tion of concession renewal that plaintiffs 
raise and fix their prices, presumably to 
cover the 59c fee, was effectively attem pt­
ing to impose on the-Peoria golfing public a 
f/r hidden sales tax that is illegal under 
Illinois law. We note th a t  the Park Dis­
trict's revenue powers are limited to the 
levying of various property taxes, HI.Rev, 
Stat,1975, ch. 105, § f> 1 e t  seq., and the 
charging of fees for the use of District 
facilities, id., § 8—1(h), and we are aware of 
no . ithority that would authorize the Park 
District effectively to double the sales taxes 
currently in force in Illinois. If it can he 
proven that the concession fee's intended 
incidence would have operated as an illegal 
sales tax, it would he extremely difficult, if 
not impossible, to find a sta te  mandate un­
derlying the Park District’s alleged 
conduct.* For Urn, reason and tl,.- others 
indicated, we believe the. district court im­
properly dismissed the antitrust claim 
against the Park District.

IV

The analysis set out in part III of this 
"pinion applies directly only to the Park 
District. In I’nrl.er, supra, and in some 
can's applying it, however, officials of gov­

ts I., tv. Wiggins Airways, Inc. v. Miissachu 
*»’Ms Port Authority, 302 F.Xtl Ol! (Isi Cir. 
1 -_*•-*«'»). n i l  denial, 3K5 U.S. ttiv, 87 SCI. 320, 
D l. l il 2d J!2Ci ami Murdoch  v, City of ,l;uh 
■'einillc, Honda, 3GI F.Supp. 108.4 (M.D.! la 
P/<3). tall into this category, and Metm Cable 
* supra, while dir-tiugnl'diahlc, is analogous, 
Although those i.isos and those cited in n. 7 
vapr.i wore all decided before Cnldlarh  and

crnmental units w ere  sued, as is tin: case 
here, and it has generally and sensibly been 
held that where the activities of a govern­
mental unit are outside the scope of the 
antitrust laws, the officials charged with 
performing those activities enjoy the same 
protections. See Parker, supra, 317 U.S. at 
350-51, 03 S.Ct. 307; /■’. IP. Wiggins A ir­
ways, Inc., supra, 302 F.Xd at 50; Murdock 
v. City o f Jacksonville, Florida, supra, 301 
F.Supp. a t 1093 91. Kvcn in such cases, 
however, it has sometimes been recognized 
that an official's action' ultra v ire s  or in 
bad faith might present .i different ques­
tion. Id.

Neither in the district court nor in this 
court have the individual defendants associ­
ated with the Park District made any argu­
ment that they should he entitled to protec­
tion from antitrust liability even if the Dis­
trict was not. We see no a priori reason to 
determine, at this stage in the litigation, 
that such additional protection would or 
would not he justified. See Duke X Com­
pany Inc., supra, where the Third Circuit 
reversed a dismissal in favor of three mu­
nicipal corporations and a county commis­
sioner af ter  determining that Parker did 
not protect the governmental unit defend­
ants. Accordingly, we reverse the district 
court's judgment in favor of the individual 
Park District defendants. We do not mean 
to imply th roby that sonu or all of these 
defendants may not he able to establish 
some sort of good faith defense, for neither 
facts nor legal argument in support of such 
a defense are before us. Nor do vvc sug­
gest, even if some sort of good faith de­
fense might lie cognizable in appropriate 
cases, that proof in support of the com­
plaint's allegations of bad faith aim official 
actions illegal under state  law might not 
operate to vitiate the defense in this case.

Cantor, we may assume w ithuut decid ing that 
thu Sherman Act dues not apply tu these types 
of less-tlian-r.latevvidu govciomenta l action.

!l. Such proof, of cntir.se, would add nothing 
directly to the merits of phdntilfs* antihunt 
cla ims and would he germane only to the ques­
tion of state mandate.
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[10] We tu rn  lo GSM’s eonlention, ac­
cepted by I lie district court, tha t  its involve­
ment with the facts of this case was limited 
to seeking the award of a governmental 
contract and accepting its benefits and obli­
gations once awarded, and that the doctrine 
of Eastern Railroad Presidents Conference 
v. A'oerr Motor Freight, Inc., supra, and its 
progeny, protects GSM from antitrust lia­
bility. In N o e rr , the Supreme Court held 
th a t  “no violation of the [Sherman] Act can 
ho predicated upon mere attempts to influ­
ence the passage or enforcement of laws.” 
305 U.S. a t 135, SI S.Ct. a t  528. Three 
reasons for this rule were articulated. 
First, the Court found no Congressional 
purpose to regulate "political activity," and 
noted tha t  an "essential dissimilarity be­
tween an agreement jointly to seek legisla­
tion of law enforcement and the agree­
ments traditionally Condemned hy § 1 of the 
Aet” counseled against construing the Act 
to apply to the former case. Id., a t  130-37, 
81 S.Ct. a t  529. Second, antitrust, liability 
in such a  case could reduce the flow of 
information on which governments depend 
an I could, thus, impair their ability to take 
actions that operate to restrain competition, 
which ability was recognized in Parker, su­
pra. Id. a t  137, 81 S.Ct. 523. Third, "such 
a construction of the Sherman Act would 
raise important constitutional questions" 
because it would impute to Congress an 
in tent to invade the First Amendment right 
of petition, hi. sit 138, 81 S.Ct. sit 530. The 
Court, recognized that Sherman Act liability 
might he justified where conduct "ostensi­
bly directed toward influencing governmen­
tal action, is a mere sham to cover what is 
actually nothing more than an attempt to 
interfere directly with the business relation­
ships of a competitor . . . ." Id. a t
144, 81 S.Ct. a t  533. Hecau.se the Noerr
defendants were "making ,'t genuine effort 
to influence legislation and law enforce­
ment. practices," id., no such argument was 
possible in that case.

10. S e e  1 1  e d i t  v. I ' r e l ' o n t h a l l .  I n c . ,  s u p r a ,  -111 
I ,2<J ;it tl !0 42; Siinl ( l e o r g e  I! W h i t t e n ,  Jr., 

Inc. v. I'a tldock I'ool lluihlcrs, Inc., 421 1.2(1 2,r>, 
32 31 (Is i C ir . 1070). ceit. d en ia l. 400 U.S. BftO,

Noeit wsis followed in United Mine 
Workers o f America v. Pennington, 381 
U.S. 057, 85 S.Ct, 1585, I t  L.Kd.Xd 62f, 
(1905), where joint hdxir-mstnagement in­
ducements to the Secretary of Labor ami 
the Tennessee Valley Authority to ts-.ke ac­
tion injurious to small coal operators were 
involved. The Court stated Unit 

|j]oint efforts to influence public officials 
do not violate the antitrust laws even 
though intended to eliminate competition. 
Such conduct is not illegal, cither stand­
ing alone or as part of si broader scheme 
itself violative of the Sherman Act.

Id. a t  G70, 85 S.Ct. a t 1593.

In California Motor Transport Co. v. 
Trucking Unlimited, 401 U.S. 508, 92 S.Ct. 
099, 30 l-.Ed.2d f-42 (1972), the Court ex­
tended the Noerr-Pennington rule to a t- ,  
tempts to influence.administrative agencies, 
and judicial proceedings. Recau.se, how­
ever, the motor carrier defendants used uni­
versal resistance lo competitor;-.’ applica­
tions for new operating authority to achieve 
their primary purpose of deterring the mak­
ing of such applications, thereby injuring 
competitor.1; not through govern mental ac­
tion hut directly, the case wsis held to fall 
within Noerr’:. "sham" exception.

[17) The district court accepted GSM’s 
argument that its role in thecsise was solely 
that of the successful bidder for the Park 
District’s pro shop concessions. We may 
assume arguendo that if the complaint al­
lege'1 no more, GSM could not he found 
liable under the antitrust laws. We are 
inclined to the view that nonliability in such 
a case would flow from the fact thstl suc­
cessful bidding does not violate the anti­
trust laws substantively, cf. Cenrgo 11. 
Whitten, Jr., Inc. v. Paddock Pool Guilders, 
Inc., 508 F.Xd 517 (1st Cir. 1974). cert, de­
nied, 4X1 U.S. 1004. 95 S.Ct. 3107, 41 
I-.Kd.2d 673 (1975), rather than from the 
principles of Noerr, which seem to address a 
different question.1'1 Perhaps more to the

i l l  S C I. M , 27 I I.<1.2(1 MS, both of wh ich lake 
the position that ihc ra lio iu te  <4 N o e r r  and 
progeny is directed to f le in p p . to in lh v iic e  
some s iijm licam  governmental po licy dotcrmi-

;„.ie.t would !"■ ' 
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—ini would I"- tin* decision of this court in 
('able Co. v. CATV o f Rockford, Inc., 

. ,r.i, substantially relied upon hy GSM, 
where defendant obtained the first granted 

television license in a city and success­
ful! v induced the city council not to license 

potential competitor; this court found 
that Soerr and its progeny foreclosed anti­
trust liability.

[18] Neither the successful bidder hypo­
thetical nor Metro Cable, however, involve 
what is alleged here. The complaint asserts 
that GSM made an economically unrealistic 
•'sham" proposal, not actually to be pu l into 
effect, in concert with a t  least some Park 
District officials, knowing tha t  the proposal 
■could not he acted upon as indicated in the 
hid invitation hut would, instead, he.used hy 
the Park District to coerce plaintiffs into 
conduct violative of the antitrust  laws. If 
these allegations can be proved, and we 
must assume at this point tha t  t hey can, the 
Soerr doctrine would provide no defense. 
This is so for several reasons.

First, except for the fact that GSM's 
agreement and conduct were in conjunction 
with governmental officials it cannot he 
said that there is an "essential dissimilari­
ty" of the sort that troubled the Court in 
S»err, 365 U.S. a t 136-37, 81 S.Ct. 523, 
between GSM's conduct and activities tradi­
tionally held violative of the Sherman Aet. 
Albrecht v. Ilerald Co., 390 U.S. 145, 88 
SCt. 869, 19 l-.Kd.2d 998 (1965), is illustra­
tive.

In Albrecht, the defendant newspaper 
publisher had attempted to coerce plaintiff, 
one of its independent home delivery carri­
ers, into compliance with a resale price fix­
ing scheme violative of the Sherman Act. 
Defendant had argued, inter alia, tha t  its 
actions, which included termination of the 
carrier, were wholly unilateral and did not 
establish any conspiracy or combination

nation ami not a government's actions as n 
commercial entity.

It. Of course, only tin- newspaper publisher 
was MWd in Albrecht, and il is at least possible 
dial had itu* solicitation company and the new 
rarricr been sued a defense based on their 
'insubstantial . connection with the

within Ihc meaning of the A d . The Su­
premo Court disagreed, and overturned a 
jury verdict in defendant's favor because it 
was "clear that a combination in restraint 
of trade existed." Id. til 151, 88 S.Ct. at 
874. The only combination' presented by 
the record and considered hy the Court is 
quite like tha t which, as pertinent to GSM, 
is alleged here. Specifically, to put pres­
sure on the plaintiff carrier, the defendant 
hired a subscription solicitation company to 
seek customers from plaintiff's delivery 
route for a new route. Twenty-five per­
cent of plaintiff’s customers agreed lo 
switch carriers. The defendant then gave 
these customers to another carrier who 
knew tha t  he would have to follow defend­
ant's resale price policies and that lie might 
have 4o re turn  the customers to plaintiff if 
plaintiff acceded to the policies. The de­
fendant’s combination with the solicitation 
company and the new carrier who lent their 
business efforts  to defendant's attempts to 
coerce the plaintiff into an antitrust viola­
tion supported Sherman Act liability.11 The 
parallel to this case is obvious, as is the 
conclusion that GSM’s alleged conduct is 
not essentially dissimilar to activities the 
Sherman Act was meant lo proscribe.

Nor is the fact that GSM combined or 
conspired with governmental official* dis­
positive, for both of Neerr’s premise.* with 
respect to th a t  point are undercut hy the 
factual setting of this case. Our determi­
nation that the I’arl; Dis.iict and its offi­
cials had no state mandate or authority to 
engage in the activities attacked here nec­
essarily reduces the applicability of the rea­
soning of Noerr to the degree it is based on 
the need of governmental units for citizen 
input in making decision that Parker holds 
to he outside the scope of the Sherman Act. 
-See Ihike iC- Company Inc., supra, 521 F.Xd 
tit 1282. The. Noerr decision also rests on a 
refusal to impute to Congress an intent to

restraint" might have been established. See 
(iiiUlfaih, supra. 421 U.S. at 7!ll n. 21, 9,i S.Ct 
2004. On tlu- present complaint, there is no 
occasion for ns to decide if such a defense 
might tie developed in subsequent proceeding, 
here.
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invade the constitutional "right ol the pco- 
plc: . . .  to petition the Government 
for :i retires* o f  I'navtmees." U.S.Const., 
Amendment I (emphasis added). We i.ave 
some difficulty understanding hov. a con­
trac t  proposal lo a governmental unit falls 
within tho ambit of tha t  right, see note 1(1 
sujirti, but even if it does, we think it clear 
th a t  agreement with government officials 
to pressure others into an antitrust viola­
tion does not.

[lit] Alternatively, another basis for 
finding Noerr protections inapplicable at 
this stage of the proceedings is that facts 
provable under the complaint could well 
establish tha t  GSM's concession proposal 
was a “mere sham '1 within the meaning j.f 
that decision. 305 U.S. at 1<M, HI S.Ct. 523. 
We are not prepared to say that this conclu­
sion would inexorably follow upon the sole 
proof th a t  the proposal was economically 
unrealistic, sec Noerr, supra, 3G5 U.S. at 
MO-42, SI S.Ct. 523; Metro Coble, supra, 
f»l(i P.2d a t  231; hut sec lt'oods Nx/doration 
if- l ’rotlucini; Company, Inc. v. Aluminum  
Comjett " o f A merle:!, 438 l'\2d 12SG, 1296- 
98 (5th Cir. 1971), cert, denied, •Ml U.S. 
1017, 92 S.Ct. 701, 30 L.Kd.2d 78(1 (1972), 
but the economically unrealistic nature of 
the proposal, alleged t<> have been known lo 
Park District officials, might support au 
inference tha t GS.M was not “ making a 
genuine e r fort," Noerr, supra, 305 U.S. at 
PM, 81 S.G . 523, to obtain the concession 
rights but was instead lending its support 
to the I’ark District's attempted coercion of 
plaintiffs’ pricing policies. The complaint is 
somewhat inconsistent in this regard, alleg­
ing as it does both tha t  GSM’s purpose was 
to obtain monopolistic concession rights and 
tha t  GSM knowingly made its proposal lo 
pressure plaintiffs into agreements which, 
if made, would have foreclosed the conces­
sion lights  to GSM. Proof of the latter 
assertion, however, could establish a sham 
a id  take the case ou t of the Noerr doctrine

12. Defendants' sogi'csliou lli.it the "sham" ex­
ception operates only in a judicial selling is 
specious. The Supremo Court articulated the 
exception in the context of the Noerr facts, 
which in no way involved judicial settings.

even if that doctrine applied, which we 
have decided it  does nol.,J

*VI

[2d, 2 1J Count II of the complaint alleg­
es deprivations of the plaintiffs’ civil rights 
under color of state law and is based on *12 
U.S.C. § 1983. The district court dismissed 
Count II because, in its view, previous state 
court decisions based on the same operative 
facts had resolved dispositive facts adverse­
ly lo plaintiffs. On appeal, plaintiffs attack 
this dismissal only with respect to the com­
plaint’s charge th a t  plaintiffs wore sum­
marily terminated from their public em­
ployment positions because they asserted 
their rights of petition and to due pri’wc.ss 
by litigating their .defenses to the- Park • 
District’s forcible entry and detainer action. 
Moreover, plaintiffs agree tha t  the Park 
District was properly dismissed out as a 
defendant even as to this charge. Accord­
ingly, we affirm tho district court’s judg­
ment insofar as it dismisses the other alle­
gations in Count 11 and dismisses the Park 
District as a Count 11 defendant.

With regard to the employment termina­
tion claim against the President, trustees, 
attorney, and s taff  of the Park District, wc 
must reverse. The district court based its 
dismissal of this claim on the following 
finding of Illinois Circuit Court Judge lbon 
in the Park District’s damages lawsuit 
against the golf professionals:

|T |hc reason for their termination clearly 
appears to have been the Defendant’s 
[sic] [plaintiffs liercin| insistence on re­
maining in the golf shop premises. There 
is abundant evidence that they stubborn­
ly and intractably insisted through litiga­
tion, and other ways, on this claim, spurn­
ing other avenues. They can have no 
doubt about the reason for their dis­
charge, i. c., their refusal to give up the 
premises.

I‘leu sure l>rive\cny nnd Park District o f 
Peoria v. Kurek et a/., No. 75 I, 2893 (10th

Nor does this eouil 's determination in Metro 
Cuttle, supra, 51(5 I-.till at 228, that the exist­
ence of a judicial setting authorizes a some­
what broader inquiry into the "sham ” issue 
even remotely support such a proposition.

Judicial (
1975). Th 
dice to th- 
allegation 
summarily’

[22] W| 
sition thaij 
posed of t ’j
m: ’ adv-
to -s.. 
federal co: 
v. City o f  
1975);’ l ‘k 
(7th Cir. I 
ing dofer.i 
parties o r  
would, of < 
judicata- rr* 
dude- ilcfc 
lateral es: 
oratories, ! 
dation, 
L.Ed.2d 7

[23,21] 
[ben's dec! 
cd,*1 for 

the fed: 
an appc: 
of an id j  
collator.! | 
moves 
court a: I 
n :»v<>. 

l i t  Moore’ | 
2254 (2d ci | 
/'.'(//son Co: 
1971). in:, 
ty-Tiurd  I
Bros., 312 i |  
t if f 'd , 410 

We do i 
however, ti 
of plaintiff 
pertinent t 
Detainer AI 
c t seq., pin | 
remain it; 
ga ting  thu

13. Our rcr 
an appeal 
of the deb. I

v . ■ -v 1 , U ■ • "■ z 1*1’ .e c  v 'f7*'vv ■■ • -.
. ■ • ■ 1 • ■■■., ■y - \

- / .■ ■■ :  : v'-:  ■•'••' ; •" - ' : A ■ v; pf.;:; : . f;V .
’ * * •/ f  • . •. /*“• * •. ,.it • - * ■ t ■ • .............. • ■ • • * ■ t , > ■ ■ ■■■ x • .  . i . * • / .  • . . .


