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A . I N TRO DUCTION

1. Reasons for L i c e n sing

L i c e nsing  of professions and occupations is simply 
regula t i o n  of vocations by the state. The state defines the 
qualif ications of persons who are p e r m i t t e d  to engage in a 
v o c a t i o n  and prohibits anyone w h o  does not have the r e q uired 
qualific ations from purs u i n g  that vocation.

L i c e n s i n g  is an exercise of the state's police pow er to 
protect the public health, welfare, and safety by s a f e­
guar d i n g  the public from the a ctivities of incompetent 
p e r s o n s .

2. Development of L i c e n s i n g

M o d e r n  r egulation  of profes sions and occupations is an 
o u t g r o w t h  of medieval guilds of merchants, craftsmen, and 
the professions. Merc h a n t  guilds a p p e a r e d  first and d e v e l o p­
ed into organizations designed to p r otect the merchant 
class. Municipal authorities not only p as sed ordinances to 
protect the public from the a d u l t e r a t i o n  of goods, short- 
weight, and unfair prices upon r e c o m m e n d a t i o n  of the guilds, 
but also legislated for the benefit of the guilds. Thus the 
guilds obtained legal sanction for r e s t r i c t i n g  their m e m b e r­
ship and gained a m o n o p o l i s t i c  control over trade.

Occupat ional groups began to organize into national 
associations just prior to the Civil War. The American 
Medical A s s o c i a t i o n  was o r g a nized  in 1847, and soon after 
organi zations appeared r e p r e s e n t i n g  ph armacists (1852), 
civil engineers (1852), architects (1857) , dentists (1859), 
and veterinarians (1863). The groups a p p eare d becau se of:
(1) a desire for comradeship w i t h  others of the same b a c k­
ground; (2) an interest in a d v a nc ing the kno wledge of the 
p r o f e s s i o n  or per fec t i n g  the skill of the vocati on by sharing 
the experiences and counsel of others; (3) a desire to 
discuss mutual problems, n e w  discoveries, and n e w  techniques;
(4) a desire to set out codes of ethics w h i c h  defined the 
re lationshi p between p r o fessional persons; and (5) a desire 
to gain for the entire m e m b e r s h i p  the compen s a t i o n  and 
status w h i c h  the community could be induced to grant for 
partic ular services.

To protect their status, a s s ociations sponsored and 
urged licensing legislation w h i c h  gave legal sanction to 
their codes of ethics and establ i s h e d  a legal register of 
"qualified" practitioners. A  de mand for self government



also emerged. M e mbers of the professions desired licensing 
boards controlled by f e ll ow me m b e r s  w h o  w o u l d  more likely 
u n d e r s t a n d  their problems. A l m o s t  invariably, the a s s o c i a­
tions w o n  the right to be r e p r e s e n t e d  on, and in many ins tan 
ces control of, the licensing boards.

The recent legislative trend n a t i o n w i d e  has been to 
d i vorce the licensing boards from overt control of the 
associations. This has been a c c o m p l i s h e d  through placement 
o f  "public" m e m bers on boards and deleti on of statutory 
obligations on the app oin t i n g  a u t h o r i t y  to consult w i t h  or 
d r a w  from the associations.

"Sunset" l egislation has been  enacted in most states, 
i ncluding Alaska. Under such statutes, legislatures p e r i o d­
ically r e v i e w  the activities of execu tive b r a n c h  agencies, 
i n c l u d i n g  licensing boards, to determine w h e t h e r  there is 
suffic ient j u s t i f i c a t i o n  for their continued existence. The 
result of such r e v i e w  is o f t e n  corrective legislation and, 
in some instances, abolit ion of the agency.

3. Chara cteristics of L i c e n s i n g  Boards

L i c e n s i n g  boards have two m a i n  duties: (1) to control
entrance into the occupation, and (2) to support and enforce 
the standards of practice among licensed  practitioners. To 
a c c o m p l i s h  these objectives, the boards typically engage in 
the following activities:

1. E x a m i n a t i o n  of the credentials of applicants and 
d eterm i n a t i o n  of w h e t h e r  their education, experience 
and moral fitness meet statutory or administrative 
r e q u i r e m e n t s .

2. Boards ordina rily prepare (or select nationally 
recognized) examinations to test the academic and 
practical qualifications  of applicants. They then 
administer and grade examinations to determine who have 
p a sse d and who have failed.

3. In most states, the boards have discretionary 
power to grant licenses on the basis of reciprocity 
w i t h  other states.

4. Most boards issue regulations establishing s t a n­
dards of practice. They h o l d  hearings on allegations 
of violations of conduct w h e n  reasonab le evidence of 
v i o l ation  exists. If necessary, the boards suspend or 
revoke licenses..



4. O c cu pa t io na l Li ce ns i ng  in A l a s k a

In Alaska, policing of the oc cupations has been divided 
b e t w e e n  the D i v i sion of O c c u p a t i o n a l  L i c e n s i n g  and the 
o c c u p a t i o n a l  licensing boards.

The Division of O c cupational  L i c e n s i n g  assumes day-to- 
day r e s p onsibil ity for p r o c e s s i n g  of applications, fees and 
inquiries regarding the various professions. Furthermore, 
the division, through its e n for cement section, investigates 
complaints against persons in v i o l a t i o n  of the occupational 
licensing statutes (found in Title 8 of the A l a s k a  Statutes) 
Finally, the division, through the Commissio ner of the 
Departme nt of Commerce and E c o nomic Development, has a u t h o r­
ity to seek enforcement of the li censing statutes either 
through cease and desist orders or court injunctions under 
AS 08.01.087.

The occupational licensing boards, much like their 
counterparts elsewhere, are general ly r es ponsible for r e­
viewing  the applications of all persons w i s h i n g  to enter a 
p r o f e s s i o n  in Alaska, to adopt regulations regarding the 
standards of practice w i t h i n  the professions, and to hear 
cases prese nted to the boards by the Division of O c c u p a­
tional Licensing.

The Department of L a w  serves as counsel for both the 
Division of Occupational L i c e n s i n g  and for the licensing 
boards. The department spec ifically provides advice to the 
division and to the boards r e g a rding their statutory a u t h o r­
ity and functions, helps draft and r e v i e w  proposed legisl a­
tion and regulations and represents the division and boards 
in administr ative proceedings and in court.



P AR T I

RULEMAKING AUTHORITY:

THE PROM ULGATION OF REGULATIONS



1.1 RULEMA K I N G  A U T H O R I T Y

1.1.1 Rulemaking: Introduction

The observations contained in this section should be 
read in conju nction w i t h  rather than in lieu of the Alaska 
Drafting Manual for A dministrative R e g u l a t i o n s .

W hile the Division of Occupa t i o n a l  licensing has a 
regulations specialist av ailable to assist boards in the 
pr o m u l g a t i o n  of regulations, each board me mber should 
assume the resp onsibility to strictly observe the statutory 
require ments in the rulemaking process.

1.1.2 Basis of Authorit y

A b o a r d  has only those powers that are given it by law; 
no board or agency may promulga te an administrative regulation 
unless it has expressly been given such powers by statute, 
or unless such powers are n e c e s s a r i l y  implied from its 
statutory duties. Rulemaking authority can only be delegated 
by specific statute.

In promulgati ng regulations, the board is e xercising 
powers that have been delegated by the legislature and that 
are not inherently of the board. Under our scheme of g o v e r n­
ment, the legislature was given the power to mak e laws or 
regulations, w h i c h  were then carried out by the executive 
branch. As the regulatory functions of government increased, 
it became impossible for the legislature adequately to 
legislate all of the regulations that w e r e  needed. The 
practice of delegating some rulema king authority evolved as 
a practical necessity, both because of the n umbe r of r e g u l a­
tions req uired and because of the spec ialized subjects of 
r e g u l a t i o n .

1.1.3 Scope of Authority

Generally, the legislature sets the state's policy and 
establishes standards to guide the board. The board may 
then, within the scope of these standards, promul gate r e g u l a­
tions to effectuate the policies established by the l e g i s l a­
ture. The legislature must set po licy and define the general 
legislative purposes before the board can make regulations. 
The rulemaking authority should be used sparingly. An 
agency should promulgate regulations only w h e n  there is



to meet demons t r a t e d  problems or to comply w i t h  legislative 
m a n d a t e s .

1.1.4 Limits on A u t h o r i t y

W i t h i n  the p e r m i s s i b l e  scope of r u l e m a k i n g  activities, 
there are limits on what a b o a r d  m a y  do. These may be 
summar i z e d  as follows:

(1) The boa rd's action may not be a r b i trary or 
u n r e a s o n a b l e ;

(2) The b o a r d  m a y  not m a k e  a r e g u l a t i o n  w h i c h  
deprives any person or persons of their 
const i t u t i o n a l  rights;

(3) The board's actions must comp ly w i t h  statutory 
r e qui rements c oncerni ng r ulema k i n g  p r o c e d u r e s ;

(4) The b o a r d  m a y  make only such r e gulations as are 
c onsistent w i t h  law. In some cases, ver y explicit 
s t a t u t o r y  authority  is r e q u i r e d  if an agency's 
a c t i o n  is to be valid, b e c a u s e  some acts are 
considered to be e x c l u s i v e l y  the p rerogativ e of 
the legislature.

1.1.5 Procedures R e q uired

no r e g u l a t i o n  to w h i c h  the r u l e m a k i n g  process applies 
is valid unless it is adopted in compliance  w i t h  procedures 
set by statute. It is the board's r e s p o n s i b i l i t y  to assure 
that its rules c o n f o r m  p r e c i s e l y  to statut ory requirements.



1.2. D E F I N I T I O N  OF R E G U L A T I O N

1.2.1 General Defin i t i o n

A  r e g u l a t i o n  is u s ually defin ed as each statement of a
b o a r d  that is of general a p p l i c a b i l i t y  and that i m p l e m e n t s , 
interprets, or prescribe s law or policy, or that describes 
the organization, pr ocedure or p r a c t i c e  of the agency. 
R e gul ations have the force and effect of law once they have 
b e e n  p r o perly adopted.

In general, r ulemak ing is appropriate:

(1) W h e n  the legislature has d e l e g a t e d  aut hority to a
b o a r d  to p r o m u l g a t e  the p a r t i c u l a r  regulations, or to p r o­
mul g a t e  regulati ons on that subject;

(2) W h e n  the regula t i o n  w o u l d  r e g ulate particular 
conduct in a general manner;

(3) W h e n  the regul a t i o n  w o u l d  apply to future s i t u a­
tions .

(4) When the need to regulate  p a r t i c u l a r  conduct is 
demonstrated.

1.2.2 M a n d a t o r y  and D i s c r e t i o n a r y  Regulations

Mandatory regulations are those w h i c h  the boa rd is 
requir ed by statute to promulgate. For example, a boar d may 
be requ ired by statute to p r e s c r i b e  by regulations m i n i m u m  
educational and pro fessional conduct for licensees. A n o ther 
example w o u l d  be a statute r e q u i r i n g  a board to adopt r e g­
ulations establis hing standards for certain types of p r o f e s­
sional equipment. The statutes u s u a l l y  use the w o r d  "shall" 
in d e f ining m a n d a t o r y  regulations.

Discretio nary regulations are those w h i c h  the agency 
may adopt, alt hough it is not r e q u i r e d  to do so. These must 
be w i t h i n  the scope of the b o ard's statutory authority. A 
typical statute authorizes a b o a r d  to make such regulations 
as may be neces s a r y  to carry out the purposes of the statute.

1.2.3 Rules of O r g a n i z a t i o n  and Practice

A board may be required by law to adopt a regulatio n 
d escribing its organization, stat ing the general course and



m e t h o d  of its operations and the methods w h e r e b y  the public 
m a y  obtain i nformat ion or m a k e  submissions or requests. The 
b o a r d  m a y  adopt such a r e g u l a t i o n  even if it is not required.

A  b o a r d  m a y  be r e q u i r e d  by law to adopt regulations 
s e tti ng forth the n a t u r e  and require ments of all formal and 
informal proceedings before it. These may include a des­
cription of all forms and instructions used by the agency.

1.2.4 A m e n dmen t of Prior Rule

. The defin i t i o n  of a r e g u l a t i o n  includes action to amend 
or repeal a p rior regulation. Such action is subject to the 
same rule ma k i n g  procedures as is an original regulation.

1.2.5 E x c l u s i o n  from Defini t i o n

C e rta in documents or materials issued by a board would 
not n o r m a l l y  be considere d regulations, although they might 
contain official statements of a g ency policy. Examples are:

(1) Internal rules, w h i c h  affect only employees of the
b o a r d  and do not affect the rights of the public;

(2) Official reports, such as those to the Governor or 
l e g i s l a t u r e ;

(3) D e c l a r a t o r y  rules issued by the board in response 
to requests for statements clarif y i n g  the effect of a r e g­
ulation;

(4) Reprints of statutes r e l a ting to the agency;

(5) Informal material, such as news releases and in­
formational booklets.

In each case, however, the b o a r d  m u s t  exercise its discretion 
to decide w h e t h e r  the rulem a k i n g  process is required.

1.2.6 R e l a t i o n  to Statute

The statute granting rul em a k i n g  authority to the board 
should not itself be set forth as a rule. This is not on]y 
unnecessary, but it can cause confusion and error. It may, 
however, be n e c e s s a r y  for the sake of clarity to incorporate 
portions of the statute into rules.



1.3. D R A FTING REQUIREMENTS

1.3.1 Requirements for F o r m  and Style

All boards must comply w i t h  the u n i f o r m  drafting style 
of the Drafting M anual  for A d m i n i s t r a t i v e  R e g u l a t i o n s . This 
is n e c e s s a r y  to ensure consistency in the regulations w h e n  
they are codified and to ensure that they meet m i n i m u m  
standards of clarity and precision.

1.3.2 Specific Suggestions

Some suggestions on drafting regulations are:

(1) Check to make sure that any references to statutes 
are current, complete and accurate.

(2) While there is no r equirement for m a x i m u m  or 
m i n i m u m  length, each regula tion should encompass one subject 
only and each subject should be covered in a single r e g u l a­
tion, to the extent possible;

(3) Be sure that the title of the regulati on clearly 
expresses the subject concerned;

(4) Use the wo rd "shall" w h e n  an action is man datory 
and the w o r d  "may" w h e n  an action is discretionary;

(5) Divide regulations into sections and subsections 
at logical breaks in the subject matter, for more convenient 
r e f e r e n c e .

1.3.3 A d o ptio n by Reference

The board may adopt by reference all or part of a 
standard, or code w hic h has been adopted by another state 
board or agency or by a federal agency. It may also adopt 
regulations w h i c h  have been adopted by a professional o r g a n­
ization or association. Such mat erial is often referred to 
as "third-party standards."

Material adopted by refe rence must be clearly specified 
in the reference. The board must keep copies of the adopted 
material available for inspection. If part of the r e f e r­
enced material is to be deleted, the rule adopting the 
material must so specify.



Adoptions by reference must follow the same pr ocedure 
as other rule-making, including giving a dequate advance 
notice. The adoption of a t hird-party standard is required 
to refer to a specific v e r s i o n  or edition of the standard, 
not m erely to standards adopted by a specific board or 
agency. The v e r s i o n  adopted by regul a t i o n  does not change 
automaticall y if the third-party standard changes; if the 
b o a r d  wishes to adopt the revise d standard, normal rule- 
m a k i n g  procedures must be followed.



1.4 NOTICE%

A  b o a r d  must give adequate advance notice of p r o p o s e d
regulations, except in e mergency situations, as desc ribed in 
this manual. N o t i c e  is n e c e s s a r y  to allow all inter ested 
persons to learn of the pr oposal and to prepare comments if 
they so desire. N otice  should be given not only to persons 
w h o  are directly affec t e d  by the regulation, but to the 
public at large. See AS 4 4 . 6 2 . 1 9 0 ( a ) (10). Generally, 
n o t i c e  should be given in such a m a n n e r  as is reasona bly
calcul a t e d  to re ach interested persons.

1.4.1 General R e qu ir e me nt

1.4,2 Contents of Notice

The contents of the notice will depend on the issues 
involved and similar factors.

The notice must contain the following information, as a
minimum:

(1) A  concise statement of the substance of the 
p r o p o s e d  regulati on and the m ajor issues it involves;

(2) A  statement of the statute or other authority 
under wh ich the regul a t i o n  is to be p r o m u l g a t e d ;

(3) A request for comments and an explanation of how 
comments should be submitted, w h e ther in w r i t i n g  or at a 
hearing;

(4) C e r t i f i c a t i o n  by the appropriate official.

The notice should also contain any other information
that is required by statute or that the board feels w o u l d  be
helpful to the persons affected.

1.4.3 Notice of H e ari ng

If the board plans to hold an oral hearing, the notice 
must, in addition to the above, state the time and place of 
the hearing.

A b oard should hold an oral h e a r i n g  if (i) there is 
general interest among those affect ed by the regulation 
in the subject m atter of the regulation, or (ii) if the



r e g u l a t i o n  is a controversial one, or (iii) if those affected 
by the regulation w o u l d  be better able by that m e t h o d  to 
pr o v i d e  the agency w i t h  i nfor mation that is useful to it in 
decidin g w h ether or not to finally adopt the propose d 
regulation, or (iv) if the a g ency feels it w o u l d  benefit by 
an opportunity to explain the reg ula t i o n  to interested 
p e r s o n s .

If it decides not to h o l d  an oral hearing, the notice 
must contain a statement that those interes ted in the r e g­
ulations m a y  present their views to the agenc y in w r i t i n g  
b e f o r e  a specified date.



1.5.2

1.5 CONDUCT OF H E A R I N G

Conducti ng the H e a ring

The board  alone has the statutory authority to make 
regulations. The b o a r d  may, however, delegate to a panel 
the r e s p o nsibility  for conducti ng a hearing. It may not 
delegate the res pon s i b i l i t y  for a dopting regulations.

The Presiding  Officer

The pre siding officer, w h e t h e r  a hearing officer or a 
board member, has an important role in the hearing. It is 
the p r e s iding  officer's r e s p o n s i b i l i t y  to ensure that the 
h e a r i n g  is orderly, that all parties are treated fairly, and 
that it progresses in an expeditious manner.

P r e s iding officers usually have the power, pursuant to 
statute and regulation, to:

Preside ever the hearing;

Take action n e c e s s a r y  to m a i n t a i n  order;

(3) Rule on motions and procedural questions arising 
d uring the hearing;

Call recesses or a d j o u r n  the hearing;

(5) Recognize speakers and allot time for their 
p r e s e n t a t i o n s ;

(6)

(7)

Questio n speakers;

Grant extensions for any time requirements.

1.5.3 Standards of Conduct

To ensure a fair but efficient hearing, the presiding 
of f i c e r  must enforce proper conduct on the part of all 
persons present. The presidin g o f f icer should recogniz e a 
person who is entitled to speak and refuse to allow any 
other person to speak until that p erson has been recognized. 
In case of disturbances, the p r e s i d i n g  officer should ask 
the of fending person to be quiet or to leave the hearing. If 
necessary, and after appropri ate warning, the presiding 
of ficer m a y  rule that a p e r s o n  has forfeited the right to



p a r t i c i p a t e  in the hearing, or m a y  order a person r e m o v e d  
f r o m  the room.

1.5.4 E x a m i n a t i o n  of W i t n e s s e s

The presiding officer or any b o a r d  m ember w h o  is p r e­
sent may examine any witness, and m a y  allow others to do so. 
M o s t  hearings, however, w o u l d  not involve the e xaminatio n of 
w i t n e s s e s .

A  h e aring is not an adv ersary p r o c e e d i n g  or a d e t e r­
mi n a t i o n  of rights, but is informa tive by nature. T h e r e­
fore, there is no right to c r o s s e x a m i n a t i o n  of witnesses, 
al t h o u g h  the pr esiding o f ficer may a l l o w  this. For the same 
reasons, witnesses are s eldom pl aced under oath.

1.5.5 E v i dence

The presi d i n g  officer should keep a list of all physical 
and do cumentary material offered in evidence. H e/ she should 
a s c e rtain that each exhibit is m a r k e d  by an id entifying 
number.

The rules of evidence that govern a c o u r t r o o m  p r o c e e d­
ing n e e d  n o t  be followed, because the purpose of the h e aring 
is not to determine rights, but to al low an adequate e x p r e s­
sion of opinion on an issue and to guide the b oard in its
decision making. For example, reports and studies are 
approp r i a t e  kinds of information to be considered in rule- 
making, although they might not be admissible as evidence in
a court of law. The primary object of the h e a r i n g  is to
ga t h e r  relevant information to help determine policy.

1.5.6 R ecord of H e aring

The presiding officer or h i s / h e r  designee should keep a 
list of persons who testify at the hearing. This should 
s h o w  each person's name, address and affiliation, if any. It 
should  also show w h ether the p erso n testi fied in favor of or 
in opposit ion to the p r o p o s e d  regulation, and such other 
inform a t i o n  as appropriate. All rulings of the presi d i n g  
o f fic er should also be made a m a t t e r  of record. If the full 
b o a r d  is not present at the hearing, the record should be 
given to them to aid in the r e g u l a t i o n - m a k i n g  decision.



1.6 E M E R G E N C Y  RULES

Boards are author i z e d  by statute to adopt, amend, or 
repeal a rule in specific circumstanc es without complying 
w i t h  the procedures that are n o r m a l l y  required. This can be 
done only in situations that involve an emergency, as d e­
fined b y  statute. These e m e r g e n c y  situations permit the 
b o a r d  to dispense w i t h  advance n o t i c e  and a public hearing.

An emergency is defined by statute in reference to the 
public, not to the board. It u s u a l l y  must involve an i m m i­
nen t  peril to the health, safety or welfar e of the public.
By statute, emergencies are r a r e l y  found to exist.

1.6.1 P r o v i s i o n  for A d o p t i o n

1.6.2 E f f e c t i v e  Dates

Emergency regulations can go into effect immediately 
upon filing b y  the Li eute n a n t  Governor. However, the board 
should allow as m u c h  n o t i c e  as pos sible before p u t t i n g  an 
emergency regula t i o n  into effect. The amount of time will 
n e c e s s a r i l y  depend on the n a t u r e  of the emergency.

The p e r i o d  for w h i c h  an eme rgency regulation can remain 
in effect is limited by statute to 120 days.



1.7 A D O P T I O N  A N D  FILI N G

At the c o nclusion of the hearing, and after all p r o­
cedural requirements for n o t i c e  have been met, the board may 
take formal a c tion on the r e g u l a t i o n  covered by the notice. 
The b o a r d  may adopt, amend or repeal the proposed regulat ion

A  m a j o r i t y  vote is u s u a l l y  n e c e s sary to adopt r e g u l a­
tions and a q u o r u m  of the b o a r d  must be present for the 
vote.

1.7.1 A c t i o n  b y  A g e n c y

1.7.2 Legal A p p rova l

The b o a r d  mu st send the final regulations to the Depart 
ment of Law, along w i t h  the w r i t t e n  adoption order, a copy 
of the p ublic notice, the publishers' affidavits of p u b l i c a­
tion and any other releva nt documents. After r eviewing the
substance of the regulati ons and the procedure followed in
adopting them, in order to form an o p i nion as to their 
v a l i dity compliance w i t h  this manual, etc., the Department 
of L a w  will w rite an o D i n i o n  on the final regulations. That 
department will send a copy of the opin ion to the board and 
w i l l  forward the regulations, the opinion, and all other
documents to the lieutenant governor.

1.7.3 N e w  Order of A d o p t i o n

W h e n  a r e g u l a t i o n  is changed by the board in response 
to the Depart ment of L a w  review, after the initial adoption 
o rder is signed, a n e w  a d o p t i o n  order should be signed, to 
show that the adopting  b o a r d  has in fact adopted the final 
version.

1.7.4 F ili ng and E f f e c t i v e  Date

Regulations p r o perly s u b m itted to the lieutenant g o v e r­
nor are then filed by him/her. It is his/her practice to 
returr to the adopting a gency a copy of the adoption order 
showing h i s/he r signature and the date and time of filing. A 
r e g u l a t i o n  becomes effective on the 30th day after it is 
filed, unless it is an e m e r g e n c y  regulation, or unless the 
agency specifies a date more than 30 days from the filing 
date, or unless it is a r e g u l a t i o n  "prescr ibing the o r g a n­
ization or proc edure of an agency."



1.8 LEGISLATIVE  A N D  J U D I C I A L  R E V I E W
i

1.8.1 L e gisla tive R e v i e w  of Rules

In 1975, the A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  Committee 
(ARRC) was established as a p e r m a n e n t  i n te rim committee of 
the legislature, to r eview r e g u l a t i o n s  to determine w h e t h e r  
legislative annulment is appropriate.

1.8.2 D e claratory Judg m e n t  b y  Courts

An action for declarator y j u d g m e n t  m a y  be brought in 
court to determine the v a l i d i t y  or the a p p l icabi lity of a 
regulation.



P A R T  II 

D I S C I P L I N A R Y  PROCEE DINGS



2.1. THE D I S C I P L I N A R Y  PROCESS

2.1.1 U s e  of A d m i n i s t r a t i v e  Hearings

Boards often use formal a d m i n i s t r a t i v e  hearings to 
d etermine w h e t h e r  disciplinar y a ction should be taken 
against persons w h o m  they have licensed. The board may 
suspend  or revoke a license or impose other sanctions. In 
o ther cases an applicant m a y  requ est a h e a r i n g  if a b o a r d  
has denied a license or issued a r e s t r i c t e d  license. F o rmal 
hearings invlove a c o n t e s t e d  case, in w h i c h  the licensee 
challenges or contests the a c tion taken by the board.

The board, in the course of the proceeding, bears the 
charges and the licensee's response. It then makes findings 
of fact and conclusion of law and reaches a decision on the 
b asis of evidence p r e s ented at the hearing.

This part is conc erned w i t h  d i s ciplinary proceedings 
against a licensee. However, identical or s ubstantially 
similar procedures may be followed w h e n  a board agrees to 
h e a r  the complaint of an applicant who contests the board's 
action  in refu sing to issue a license.

2.1.2 N a t u r e  of P roceeding

A  discip l i n a r y  proceeding, in cluding the formal h e a r­
ing, is usually less formal than is a judici al proceeding. 
Boards must, however, conduct such procee dings in accordance 
w i t h  con siderations of fair play and constituti onal r e q u i r e­
ments of due process. They must also observe any r e q u i r e­
ments set by law or regulation.

The purpose of this kind  of p r o c e e d i n g  is to determine 
c ontested issues of law and fact: w h e t h e r  the licensee did
certain acts and, if he did, w h e t h e r  those acts violate 
statutes or regulations a d m i n i s t e r e d  and enforced by the 
board; and to determine the appropriate discipli nary action.

2.1.3 Role of the Board

The board's r e s p o n s i b i l i t y  in a disciplinary p roc eeding 
is to reach a decision and render  a judgment. It is also 
r e spo nsible for conducting the hearing, unless it delegates 
this function to a h e a r i n g  officer. The board, however, may 
not delegate its deci si o n - m a k i n g  function to a hearing of-



W h i l e  the courts have not clearly defined the degree to 
w h i c h  a b o a r d  m a y  combine the duties of a pros ecutor and a 
judge, such c ombination should be avoided; the board's 
p r i m a r y  role is that of decision-maker. Therefore it is 
A l a s k a  practi ce to divorce boards from fact finding inquir­
ies or investigati on prior to the formal hearing.

2.1.4 Pa rticipants

There are usually two parties to a disciplinary p r o­
ceeding: the state, w h i c h  is b r i n g i n g  the charges, and the
licensee, against w h o m  they are brought. The state fre­
quently brings charges as a result of a complaint by a 
private individual or other entity, but such person or 
entity is not an official party to the action.

The state is repr es e n t e d  by a m em ber of the Attorney 
General's office and is a s s i s t e d  by staff of the Division of 
O c cup ational Licensing.

The other party is the p e r s o n  who holds a license 
issued by the board and w h o s e  conduct is challenged. The 
licensee is frequently re pres e n t e d  by an attorney at the 
hearing.

The licensing b o a r d  hears the evidence and reaches a 
decision.

2.1.5 Ju risd i c t i o n  of the Board

The b oa rd can conduct formal proceedings only against 
those persons over w h o m  it has jurisdiction. Most boards 
have j u r i s d i c t i o n  only over persons w h o  hold licenses, 
certificates, registrations, or permits issued by the board.

The board must have j u r i s d i c t i o n  over the subject 
ma t t e r  of the complaint i.e., the complaint must be one 
w h i c h  concerns a regul a t i o n  of the board or a statute a d m i n­
istered by it. A  complaint about a licensee w h i c h  does not 
concern his or her fitness, comp etence or qualifications to 
practice, as defined by statute and regulation, wi ll usually 
not b e  w i t h i n  the board's jurisdiction.



2.2.1 Advantages of Informal D i s p o s i t i o n

Not all complaints are r e s o l v e d  b y  forme ' proceedings. 
M a n y  are settled informally by the D i v i s i o n  of Occupatio nal 
Licensing, w h i c h  screens and investigates complaints about 
licensees, and the licensee. This a p p r o a c h  is often d e s i r­
able w h e n  the issues are r e l a t i v e l y  simple. It u s u ally 
costs less than does a formal ht iring, in terms of b o t h  time 
and money. It m a y  be possible to dispose of some issues 
informally, thereby reducing the scope of the formal h e a r­
ing, even if the entire complaint cannot be resolved in this 
manner.

2.2.2 D i s p o s i t i o n  by C o r r e s p o n d e n c e

One m e thod of disposing of a compla int inform ally is 
through correspondence. The d i v i s i o n  m a y  w r i t e  to the 
licensee explaining the n ature of the com plaint received.
The licensee's subsequent r e s p onse m a y  e x plain the situation 
to the division's satisfaction, and the m a t t e r  m a y  be dropped.

In response to less serious complaints, the division 
m ay write to the licensee and suggest remed i a l  action. The 
licensee may agree to these suggestions, and ma ke further 
action by the division unnecessary.

2.2.3 Conference or Informal H e a r i n g

Another informal approach is for the d i v ision  to hold a 
conference w i t h  the licensee. The c onference  may result in 
a complete settlement, thereby m a k i n g  a formal h e aring 
unnecessary. Alternatively, it ma y result in the settlement 
of some issues, so that the n umber of m a t t e r s  to be c o n s i d­
ered at a formal hearing are reduced. The conference is 
held prior to a formal hearing.

The conference may not be so informal that it amounts 
to a denial of the licensee's consti t u t i o n a l  rights. The 
licensee must be given adequate n o t i c e  of the conference, 
and of the issues to be discussed.

Because the conference is informal, w i t n e s s e s  are not 
placed under oath and no subpoenas are issued. Statements 
made at a conference may not be i ntroduced at a formal 
hearing unless all parties consent. No transcript of the 
c onference is made.



m
2.2.4 The Board's Role in Infor mal H e a rings

A  board should be careful not to b e c o m e  involved in 
informal proceedings, because a formal h e a r i n g  m a y  s u b s e­
que ntly be h e l d  and the b o a r d  w o u l d  have  to take action on 
the same case. The b o a r d  m a y  n o t  b e  able to act impartially 
in tne formal h e a r i n g  if its m e m b e r s  h a d  b e e n  closely involved 
in an informal h e a r i n g  or conference. For this reason, 
b o a r d  members  do not p a r t i c i p a t e  in informal h e a r i n g s .

2.2,5 Consent Order

A  consent order is an order i n v o l v i n g  some type of d i s­
ciplinary action and is m a d e  by the State w i t h  the consent 
of the licensee. It requires the formal consent cf the 
board. It is not the result of the board's deliberations, 
but represents the board's a c c e p t a n c e  of an agreement reached 
b e t w e e n  the State and the licensee. The order is issued by 
the b o ard to carry out the parties' agreement. This a g r e e­
men t  involves the licensee's assent to some form  o f  discipline 
against  the licensee. The agre e m e n t  must be in writing. It 
must be signed by the licensee, the representati-* 2 of the 
State and the boar d or someone a u t h o r i z e d  to sign for the 
board.



2.3 THE RIGHTS OF P A R TIES

Any p e r s o n  w h o  is a party  to a p r o c e e d i n g  has the right
to appear and be heard, either in p e r s o n  or by counsel. A
party also has a right to notice; that is, to be given a 
statement of what accusations have  b e e n  made. If, however, 
a party does not appear after p r o p e r  n o tic e has b e e n  given, 
the pa rty may be considered to have  w a i v e d  these rights and
the b o a r d  may p r o c e e d  w i t h  the h e a r i n g  w i t h o u t  the presence
of the ! arty.

2.3.1 Right to Ap pear

2.3.2 Right to Present E v i dence and to Cross-Examine

Every person who is a party to a procee d i n g  has the 
right in a hearing:

(1) to present ev idence on questions of fact, provided
that such evidence is accep t a b l e  u nder the rules governing
the hearing;

(2) to present arguments on issues of law and policy;

(3) to cross-exami ne witnesses.

2.3.3 Right to Counsel

The licensee against w h o m  the p r o c e e d i n g  is brought has 
a constitutional right to be a c c o m p a n i e d  and advised by 
counsel. He also has the right to be examined by his own 
counsel. There is no consti tutional requirement, however, 
that the board pay for or appoint counsel for the r e s p o n­
dent, even if he is indigent.

The filing of an answer, a m o t i o n  or other appearance 
by an attorney constitutes his app earance on b e n a l f  of the 
licensee. The board must be n o t i f i e d  in w r i t i n g  if the a t­
torney withdraws from the proceeding.

2.3.4 R ight to Copy of Testimony

Any p erson who gives evidence, w h e t h e r  as a party, in 
response to a subpoena, or as a witness, is e ntitled to p r o­
cure a copy of any transcript of his testimony. The person 
r eques t i n g  the copy can be r e q uired to pay for the t rans­
cript. The requesting party obtains the transcript from the



reporter; the b o a r d  does not order the transcript unless it 
desires a copy.

2.3.5 Right to Judicial R e v i e w

A  licensee has the right to ask the courts to revi ew a 
d ecision of the b o a r d  that is adverse to him.



2.4 I N I T I A T I N G  A  D I S C I P L I N A R Y  P R O C E E D I N G

2.4.1 I n i t i a t i n g  the Process

All admin i s t r a t i v e  adjudicat ions under the A d m i n i s­
trative Pro ce d u r e  Act, A S  44.62.010  et s e q ., (APA) are ini­
tiated through an a c c u s a t i o n  or statement of issues.

An a c c u s a t i o n  begins the process of determining w h e ther 
license should be revoked, suspended, limited, or c o n d i t i o n­
ed. (See Appendix)

A  st atement o f  issues is u s e d  w h e n  a board has denied a 
license  in the first instance  or has refused to renew the 
license. (See Appendix)

The a c c u s a t i o n  and statement of issues serve to: 
initiate the d i s c i p l i n a r y  proceeding; give n o tice to the 
p e r s o n  compl ained against  (the licensee) of the essential 
facts of the complaint; and define the issues to be c o n­
tested at the hearing.

T hese documents are accomp a n i e d  by a notice of certain 
proced u r a l  rights (See Apoendix) as w e l l  as a "notice of 
defense" w h i c h  the licensee returns if he/she intends to 
contest the proceeding. (See Appendix)

2.4.2 N eed for Formal A d j u d i c a t i o n

The p o s s i b i l i t y  of informal d ispos ition is usually p u r­
sued b e f ore p r o c e e d i n g  to a formal hearing.

A d e c isi on to initiate formal adjud i c a t i o n  usually r e­
sults from one or more of the following c o n d i t i o n s :

(1) the board or division believes that the complaint 
is suffi c i e n t l y  serious to r e quir e formal adjudication;

(2) the licensee fails to respond to the division's 
letter concer n i n g  a complaint and the division believes 
there are sufficient grounds to j u stify further action;

(3) the licensee's response to the division's letter 
or inv estigative demand does not convince the division that 
no a ction is necessary;

(4) an informal h e a r i n g  or a conference is held, but 
fails to resolve all of the issues.



T he board's h e arin g procedures are not well suited for 
adjudi c a t i o n  of legitimate  civil disputes b e t w e e n  i n d i v i d­
uals w h i c h  w o u l d  m o r e  appro p r i a t e l y  be settled in court.
The board should not interject itself into private c o m m e r­
cial disputes, or permit a complainant to use the threat of 
board action to force a licensee to settle a civil case.

2.4.3 Right to Hearing

The C o n s t i t u t i o n  provides that no p er son can be d e­
prived of life, liberty or prope r t y  without due process of 
law. Most courts, including the U n i t e d  States Supreme 
Court, have interpreted this to r e quire a formal hearing  in 
proceedings w h i c h  are he ld to determine a person's rights, 
duties or privileges.

A  p e r s o n  m ay c hoose to w a i v e  his right to a hearing, 
either by n on-ap p e a r a n c e  or by consent order or settlement.

2.4.4 W h e n  a H e ar ing is not Req ui r e d

The exceptions to the r e quirement for a hearing can be 
summarized as follows:

(1) w h e r e  A l a s k a  law specifically provides that the 
b oard need not hol d a hearing;

(2) w h e r e  discipli nary action  is based solely on the 
failure to file r e q uired reports, applications or other 
material in a timely manner, or on a failure to pay required 
fees or m a i n t a i n  required insurance.

2 4.5 Ex Parte Communications

Ex . 'arte is a legaJ term m e a n i n g  by or for one party, 
or in the absence of another party. Generally, no board 
m ember or hear ing officer may c o mm unicate w i t h  any party to 
a proce e d i n g  or his repres e n t a t i v e  concerning  any issue of 
fact or law involved in that proceeding, once notice of the 
p r o c e e d i n g  has been served. This p r o h i b i t i o n  assumes that 
w h a t e v e r  a party has to say to the b o a r d  member has a b e a r­
ing or. the case and should be available to all parties. The 
b o a r d  or hearing officer may, however, communicate ex parte 
concerning p roced u r a l  matters.



2.5 D E S I G N A T I O N  OF H E A R I N G  OFFICERS

2.5.1 Jse of H e a r i n g  Officers

All hearings are p r e sided over by a h e a r i n g  officer who 
is an attorney appo inted b y  the Governo r and w h o  ha^ g e n e r­
ally engage d in the pract ice of law for at l^ast five years.

The hearing  officer m a y  "sit alone", that is, hear the 
case alone and r e c o mmend a propo s e d  decision to the b o a r d  or 
the hearin g officer m a y  sit w i t h  the b o a r d  as the pr esiding 
of ficer of the hearing.

The b o a r d  must make a determination, either b e f o r e  or 
after a. n o t i c e  of defense is filed, w h e t h e r  it wishes to 
delegate the hearing function to a h e ar ing officer alone or 
w h e t h e r  it wishes to hear the case w i t h  the h e a r i n g  officer. 
(See Appendix) Some of the considerations in m a k i n g  such a 
decision are: the time involved (some cases have lasted
several w e e k s ) , the location of the h e aring and the c o m p l e x­
ity of the case.

2.5.2 Duties of the H e a r i n g  Officer

A l t h o u g h  discussed in more detail below, the hearing 
officer is n o r m a l l y  responsib le for setting the time and 
place of hearing as well as scheduling p r e h e a r i n g  c o n f e r­
ences .

The h e ari ng officer rules on m o t i o n s , conducts the 
h e ari ng and assists in the preparatio n of findings of fact 
and conclusions of law.

The h e ari ng officer's paramount concern will be the 
making of the record of the proceeding.



2.6 P R E L I M I N A R Y  A C TI ON S

2.6.1 P r e - H e a r i n g  Conferen ces

The h e a ring o f f i c e r  *y, at the request of a party or 
on h i s / h e r  own initiative o r d e r  a p r e - h e a r i n g  conference. 
Such a conference m a y  also be h e l d  b y  agre ement of the 
parties. The b o a r d  is not p r e s e n t  at the p r e h e a r i n g  c o n f e r­
ence.

The p u r pose of such a conf erence is to consider any or 
all of the fallo wing actions:

(1) to r e d u c e  or simplify  the issues to be adjudicated;

(2) to dispose of p r e l i m i n a r y  legal issues including 
r u l i n g  on p r e - h e a r i n g  motions;

(3) to stipulate issues that are not contested by the 
p a r t i e s ;

(4) for the parties to stipulate to the a d m i ssion of 
certain ev idence or admissions of fact w h i c h  will avoid 
u n necessar y proof;

(5) to identify documentary evidence or other physical 
evidence and to d i s pose  of any questions by the parties
abc &  its authenticity;

(6) to identify witnesses;

(7) to amend the pleadings;

(8) o t h e r  m a t ters w h i c h  might aid in the expeditious 
conduct of the hearing.

W r i t t e n  n o t i c e  of the confere nce should be sent to all 
parties prior to the c o n f e r e n c e  unless it was included in 
the n o t i c e  of the hearing.

2.6,2 S tipula tion

The parties m a y  stipulate, or agree upon, certain 
issues or certain facts. S t i p u l a t e d  issues or facts are not 
requir ed to b e  p r o v e d  at the hearing.

It m a y  be ad vis a b l e  to h o l d  a formal h e aring even if 
one is not required by law. A  h e a r i n g  typically involves a



.

meeting, w i t h  the partie s present and able to give oral 
testimony. E v e n  if the parties agree to submit the q u e stion 
to be a d judicate d on a s t i p u l a t i o n  of agreed facts, the 
parties should be given an o p p o r t u n i t y  to present oral 
arguments in support of their positions.



2.7.1 Use of Motions

A  reque st to the b o a r d  by a party for a particular 
action is n o r m a l l y  ma de in the form of a motion. A m otion 
m a y  be made before, during, or after a hearing. All motions 
m u s t  be m a d e  at an approp r i a t e  time, according to the nature 
of the request.

2.7.2 F o r m  of Motions

A  m o t i o n  made before or after the h e aring is usually 
m a d e  in writing. Motions made at the commencement of or 
during the course of the h e aring may be made orally.
Motions are directed to the h e arin g officer.

The p e rson m a k i n g  the motion must identify w i t h  p a r t i­
cularity the action, r u ling or order sought.

2.7.3 Answ ers to Motions

An y  party m a y  file a response or answer to a motion.
Such an answer m a y  be in support of or in oppositi on to a 
motion, and may be a ccompanied by an affidavit and memorandum.

2.7.4 A r g umen t on Motions

Oral argument or the presentation of evidence on a 
mo t i o n  may or m a y  not be allowed at the hearing officer's 
discretion.

The p r o p riety of allowing argument and pr esentation of 
evidence m a y  depend on the importance of the motion. For 
example, the m otion m a y  be a simple one, such as a request 
that the heari ng be held at a later date because of the 
illness of the licensee or his attorney. Such motions are 
usually allowed w i t h  liberality if they are made in a timely 
m a n n e r .

On the other hand, a m ot ion may be complex and require 
the d e t ermination  of contested issues of law or fact or be 
determinative of the result of the case. Argu ment or p r e­
sentation of evidence w o u l d  be appropriate in considering 
such c o mplex motions. For example, a licensee may claim 
that the statute or r egula t i o n  that he is charged with

■ I



v i o l a t i n g  is u n e n f o r c e a b l e  because it was improperly adopted. 
The m o t i o n  w o u l d  requ est that the charges be dismissed. In 
considering such a m o t i o n  the h e a r i n g  officer or b oard may 
w e l l  desire the p r e s e n t a t i o n  of e vidence or argument as the 
d e t e rmination of the m o t i o n  w i l l  also determine significant 
issues of law and p o l icy and m a y  det ermine the result of the 
case.

2.7.5 Dispo s i t i o n  of Motions

The b oard  or h e a ring  o f ficer must rule on all motions. 
Rulings should be ma de as p r o m p t l y  as possible.

In some situations, a h e aring officer may not have 
a u t h ority to rule on a motion, but may n e e d  to refer the 
m o t i o n  to the board. A n  e x ampl e w o u l d  be a m o t i o n  to d i s­
miss a pr oceeding and close the case.



A  subpoena is an order for a witness to b e  present at a 
pr o c e e d i n g  or to present documents for the record. The 
p u r p o s e  of the subpoena is to produ ce evidence w h i c h  o t h e r­
wis e  w o u l d  not be aveilable and w h i c h  is n eeded for the 
d e t e r m i n a t i o n  of facts r e l e vant to the case.

There are two types of subpoenas used in di sciplinary 
proceedings: (a subpoena r e q u irin g a person to appear and
give testimony; and (2) a subpoena duces t e c u m , w h i c h  
requires that a person p r oduce b o o k s , r e c o r d s , c o r r e s p o n­
dence, or other materials over w h i c h  he has control.

2 .8.2 Subpoena Autho r i t y

The b o a r d  shall issue a subpoena w h e n  requested  in 
w r i t i n g  by any party to a con tested case.

Either  side in a contest ed h e aring  may request that a 
subpoena be issued. It is generally req uired that the 
informat ion called for by a subpoena must be reasonable in 
terms of the amount required and that it must relate to the 
m a tte r under consideration. A  s ubpoena duces tecum should 
show the r easonable scope and relevance of the documentary 
ma t e r i a l  sought.

2.8.2 Procedure  for Issuing Subpoena

A  party to w h o m  the subpoena is directed is not given 
n o tic e that it will be issued. The subpoena serves as its 
ow n  notice. This is done to ensure that no evidence will be 
destroyed.

A f t e r  the hearing  begins the subpoena may be issued by 
a h e aring officer, board member, or the entire board.

2 . 8 . 4 Response to Subpoena

The p erson to w h o m  the subpoena is directed must comply 
w i t h  it unless he files a m o t i o n  w i t h  the b oard to m o d ify or 
quash the subpoena. Such a m o t i o n  must be filed within  a 
stated n um ber of days after receipt, or at any time prior to 
the return date.



The b o a r d  m a y  decide to quas h the subpoena if it finds
t h a t :

(1) the testimony r e q uired is not r e a s o n a b l y  r e l ated 
to the subject m a t t e r  of the hearing;

(2) the subpoena does not adeq u a t e l y  descri be the 
e v i dence required;

(3) the p r o d u c t i o n  of the evidenc e w o u l d  impose 
difficulties that are not j u s t i f i e d  in light of its i m p o r­
tance to the case, or w o u l d  subject the w i t ness to undue 
h a r d s h i p ;

(4) the materia l or test imony r e q u e s t e d  falls under a 
p r i v ilege  afford ed to the witness b y  statute, regulation, or 
constitutional  guarantees.

2.8.5 Enforcement

If a person fails to comply w i t h  a subpoena, the board 
may apply to the Superior Court for an order to show cause 
w h y  the p erson should not be r e q u i r e d  to comply. The court 
has power to order the witness to c omply w i t h  the subpoena 
and to impose punishment for failure so to do.



2.9 CONDUC T I N G  THE H E A R I N G

2.9.1 The P r e s i d i n g  O f f i c e r

The h e a r i n g  officer  as p r e s i d i n g  office r has an impo r­
tant ro le in the hearing. It is his r e s p o n s i b i l i t y  to 
ensure  that the h e a r i n g  proceeds smoothly, and that all 
parties  are t r e a t e d  fairly. H e a r i n g  officers have the power 
t o :

(1

(2

(3

(4

(5

(6

(7

(8

(9

r e g u l a t e  the discovery process;

h o l d  conferences for the s i m p l i f i c a t i o n  or 
settle m e n t  of issues;

issue subpoenas;

p l a c e  w i t n es ses und er oath;

fake a ction  n e c e s s a r y  to m a i n t a i n  order;

rule on m o tions and p r o c e d u r a l  questions 
a r i s i n g  during the hearing;

call recesses or a d j o u r n  the hearing;

p r e s c r i b e  and enforce general rules of conduct 
and decorum;

examine witnesses.

2.9.2 Standards of Conduct

To ensure a fair but e f f i c ient hearing, the hearing 
o f fic er m u s t  enforce proper conduct on the part of persons 
present. He should recogni ze the p e r s o n  who is entitled to 
speak, and r efus e to all ow any p e r s o n  to s peak until that 
p e r s o n  has b e e n  recognized. In case of disturbance, the 
h e a r i n g  o f ficer should ask the o f f e n d i n g  p e r s o n  to be quiet 
or to leave the hearing. If n ecessary, and after a p p r o p r i­
ate warning, h e  may rule that a p e r s o n  has forfeited his 
right to p a r t i c i p a t e  in the h e a r i n g  or m a y  certify the 
incident to the superior court for a p p r o p r i a t e  action.

2.9.3 Conduct of Board M e m b e r s  and Offic ers

B oard members, hearing officers, and any other board



r e p r e s e n t a t i v e s  should p r e p a r e  for the h e a r i n g  by reading in 
ad vance the n o t i c e  of hearing, the a nswe r (if any) and any 
other pleadings, motions, or briefs. They should attend  all 
of the sessions n e c e s s a r y  to conclude a h e a r i n g  on a p a r­
tic u l a r  case. T h e y  shall be b a r r e d  f r o m  v o t i n g  on the final 
d e c i s i o n  unless they w e r e  p r esent throughout the h e a r i n g  or 
have read the e n t i r e  r ecor d inclu d i n g  this the transcript, 
even t h o u g h  not p r e s e n t  at the hearing. Boa rd members 
s hould avoid any impres sion of p r e j u d i c e  against or favori tism 
toward any party, attorney or witness, and especially in 
q u e s t i o n i n g  a witness.

2.9.4 A d m i s s i o n  of Public

As a general rule, hearings should be open to the 
p u b l i c  unless there is a comp e l l i n g  r e a s o n  that the p a r­
ticular  h e a r i n g  s hould be closed in acc ord a n c e  w i t h  AS 
44.62.310.

2.9.5 R e c o r d  of P r o c e e d i n g

A l a s k a  law requires that a formal r e c o r d  be made of a 
h e a r i n g .

The b o a r d  and the h e ari ng o f f icer are r esponsible for 
e n s u r i n g  that the p rocee d i n g  is a c c u r a t e l y  recorded. It may 
employ  a court reporter or a s t e nographer for this purpose, 
or it m a y  m a k e  a tape recording. If a tape recorder is 
used, it should be checked carefu lly b efore the proceeding 
begins to ensure that it is w o r k i n g  well.



2.10 O R D E R  OF P ROC EEDINGS

T h e  h e a r i n g  officer calls the session to order and 
i dentifies the case by n a m e  and number. He states for the 
r e c o r d  a b r i e f  summary of the subject of the h e a ring and 
cites the authority for h o ldi ng it.

He should ask the parties to ident ify themselves and 
their counsel. All parties should b e  a l lowed to state for 
the r ecor d any objections they ha ve to any of the prehearing 
proceedings, such as the service of notice, and to make any 
p r e h e a r i n g  motions they have.

2.10.1 Co nv en in g the H e ar in g

2.10.2 Oaths and A f fir mations

As a general rule, all testimony is given under oath. 
Its p u r p o s e  is to impress on the witness the seriousness of 
the o c c a s i o n  in order to assure that his testimony will be 
t r u t h f u l .

If the witn ess objects to "swearing" or "taking an 
oath," the w o r d  "affirm" m a y  be substituted.

If the witness' testimony is interrupted by a recess, 
it is n o t  n e c e s s a r y  to administ er the oath again w h e n  the 
h e a r i n g  reconver s. He may, however, be reminded that he is 
still under  oat. .

2.10.3 Order of Proceedings

The customa ry order of the p r o c e e d i n g  is as follows:

(1) the person p resentin g the evidence against the 
licensee makes an opening statment o f  what he intends to 
prove, and w h a t  action he wants the b o a r d  to take;

(2) the licensee makes an o p ening statement, e x p l a i n­
ing w h y  he believes that the charges against h i m  are untrue;

(3) the p erson presenting evidence gives the case 
against  him;

(4) the licensee cross-examines;

(5) the licensee presents evidence;



(6) the p e r s o n  wh o p r e s e nted evidence against h i m  
c r o s s - e x a m i n e s ;

(7) the p e r s o n  presenting evidence against the licen 
see rebuts the latter's evidence;

(8) the licensee rebuts the evidence against him;

(9) both parties make closing statements.

This order m a y  vary, however.



2.11 EV IDENCE

The purpose of evidence is to provide the facts n e c e s­
sary to reach a decision in a case. The b o a r d  or hearing 
officer is not strictly bound by the rules of evidence w h i c h  
govern court proceedings, except that the evide nce admitted 
mu s t  be of a type commonly relied upon by reason a b l y  prudent 
m e n  in the conduct of their affairs.

Constit utional guarantees of due process give the 
licensee a right to a decision based on evidence prese nted 
at the hearing. This means that a board m ember in m a kin g up 
his m i n d  m u s t  consider evidence p r e s e n t e d  at the hearing, 
and can consider only such evidence. A  board m emb er may not 
consider a n y thing  that he has heard or read about the case; 
he may consider only the evidence presented at the hearing.

2.11.1 Purp os e of Evidence

2.11.2 Forms of Evidence

Evidence includes testimony, documents, reports, t e c h­
nical and scientific facts, and real evidence, such as d i r­
ect physica l il lustration of a fact before the board. 
Evidence usually consists of:

(1) oral testimony given by witnesses at the hearing;

(2) documentary evidence, i.e., w r i t t e n  or printed
materials including public, business, or institutional
r e c o r d s ;

(3) visual, physical, and illustrative evidence;

(4) admissions, which are w r i t t e n  or oral statements 
of a party made either before or during the hearing;

(5) facts offically noted.

2.11.3 A d m i s s i b i l i t y

In determ ining the admis sibility of evidence, the 
p residing office r usually follows the rules governi ng 
evidence in A l a ska courts. However, the b o a r d  m a y  admit 
some hearsay evidence, although this w o u l d  not be admitted 
in a court. Hears ay is testimony by a witness  as to a



statement made by another p e r s o n  w h o  is not p r esent at the 
time of the testimony. W h e n  the sta tement by the absent 
declarant is o f fer ed to prove the truth of the m atter 
asserted, it is considered  unreliable  because the pe rson w h o  
m a d e  the original statement was not under oath, bec ause 
opposing parties do not have an o p portunity to cross-examine 
that person, and b e cause the truth of the statement depends 
on w h e t h e r  the declarant is believable. W hile hearsay and 
similar evidence that could not be a d m i t t e d  in a trial might 
be admitt ed in a hearing, the b o a r d  m a y  not take d i s c i p l i n­
ary action solely on the basis of such evidence.

A  party to the procee d i n g  should infor m the presiding 
officer if he objects to the a d m i s s i o n  of any evidence. If 
the p r e s i ding officer sustains the objection, the evidence 
is im mediately w i t h d r a w n  from consideration. If not, the 
procee d i n g  continues w i t h  the evidence admitted.

2.11.4 Rules of Privilege

The board mu st follow the rules of privi lege in e x­
cluding certain evidence. Generally, these provide that 
communications to an attorney  or p h y s i c i a n  may not be 
disclo sed w i t h o u t  the consent of the p e r s o n  w h o  sought the 
professional's assistance.

A board also may not force a licensee to testify if he 
invokes the F i f t h  Amendment  pri vilege against s e l f - i n c r i m­
ination. Since the decision of the b o a r d  must be based on 
evidence presented in the case, the licensee's refusal to 
testify must be looked upon as h a ving presented no evidence 
in his own behalf. A  b o a r d  may not, however, dra w any i n­
ference from a respondent's invocation of the Fif th Amendment 
p r i v i l e g e .

2.11.5 Exclusion of Evidence

Evidence w h i c h  is irrelevant, immaterial, incomplete, 
inaccurate, unsubstantiated, or unduly repetitious should be 
excluded. Examples are:

(1) irrelevant evidence w h i c h  does not relate to the 
issues, and has no bearing on their resolution;

(2) immaterial evidence which, though it may relate to 
the issues, has no bearing on their resolution, including 
reptitious evidence, which covers matters that have already 
been fully covered by other evidence, although some repeti-



dence such as technical evidence submitted by an u nq ualified 
person.

2.11.6 Exhibits

The p r e s i d i n g  officer should see that all d ocumentary 
and p h y sic al evidence is m a r k e d  for i dentificati on and that 
a list is kept that describes the exhibit and its i d e n t i f i­
cation. The list should note whether  the exhibit was a d m i t­
ted as evidence. One copy of any document offered as e v i­
dence m u s t  be furni shed to each of the parties during or 
p rior to the hearing. The original is given to the hearing 
officer, unless he allows a copy to be substituted. Copies 
g e n e rally  may be introduce d into evidence in lieu of o r i­
ginal documents unless a party challenges the c o p y’s a u­
thenticity.

2.11.7 Official Notice

The board m a y  take official notic e of a matter, thereby 
m a k i n g  it part of the official record. Proof of a m a tter is 
not n e c e s s a r y  if it has been officially noticed. Where a 
b o a rd's decision rests on official notice of a material fact 
not a ppearing in the evidence, a party is entitled to an 
o p p o r t u n i t y  to disprove or rebut that fact. Official notice 
is usually limited to facts w h i c h  are ge nerally known or 
w h i c h  are readily determined by a source w h i c h  is of u n q u e s­
tioned accuracy. A  fact need not always be indisputable to 
be noticed, so long as parties have an opportunity to chal- 
lange it. Official n otice  may also be taken of rules, 
official reports, decisions, standards, orders of records of 
the board or of other regulatory agencies or state or f e d­
eral courts.

2.11.8 Evidentiary Terms

The following are legal definitions of certain e v i d e n t­
iary rules w h i c h  are pertinent to the administr ative process.

Burden of proof is defined as " . . . v"l) either the n e c e s­
sity of est ablishing the existence of a certain fact or 
certain  facts by evidence that preponderates to the legally 
r e q uired extent, or (2) the n e c e s s i t y  w h i c h  rests on the 
party at any particular time during a trial, to create a



p r i m a  facie case in his own favor, or to o v e r t h r o w  one w h e n  
cr e a t e d  against him."

P r e p o n d e r a n c e  of the evidence is a term w h i c h  "... 
simply means w h a t  it says, that the evidence on one side 
outweighs, preponde rates over, is m o r e  than, the evidence on 
the other side, not n e c e s s a r i l y  in n u m b e r  of w i t n esses  or 
quantity, but in its effect on those to w h o m  it is addressed.' 
In effect, in a Statement of Issues proceeding, the applicant 
m u s t  e s t a b l i s h  b y  a p r e p onderance of the evidence that he is 
en t it led to the agency1 action w h i c h  he seeks; w h i l e  in an 
A c c u s a t i o n  p r o c e e d i n g  the agency mus t establish b y  a p r e­
pond e r a n c e  of the evidence that the licensee in fact v i o lat ed 
the subject law.

The agency presents its case first in Statement of 
Issues and A c c u s a t i o n  cases, irrespective of the b urden of 
proof. This is often referred to as the "burden of going 
forward."

A document w h i c h  the hearing officer m e rely marks for 
i d e n t i f i c a t i o n  only is made part of the record, but is not 
to be considered as evidence by the Board, and, therefore, 
cannot be use d by the board f^r the purpose of m a k i n g  s p e c i­
fic findings. It is thusly labeled pri marily as a m a t t e r  
of convenience, so that any subsequent reference to it may 
be made by number. W h e n  a document is admitted into evidence 
by the h e arin g officer, it has the same force and effect as 
sworn oral testimony, unless a legal barrier, such as h e a r­
say, affects its use. It is admitted into evidence w h e n  
certain p r e l i m i n a r y  facts about the document are established.

Direct or positive evidence is legally defined as "... 
that w h i c h  proves the fact in dispute, directly, w i t h o u t  an 
infere nce or presumption, and w h i c h  ii. itself, if true, c o n­
clusively establishes the fact...." This includes relevant 
evidenc e w h i c h  was formerly defined as indirect or c i r c u m­
stantial.



2.12 THE BOARD'S DECISION

2.12.1 M a k i n g  the D e c i s i o n

The first task of the b o a r d  is to p e r f o r m  its f a c t­
finding function. It must determine the facts in issue 
solely on the basis of the evidenc e submitte d at the hearing 
then prepare its findings of fact. It must then determine 
w h e t h e r  the facts in the case support the charges brought 
against the licensee. Last, it mus t determine w h e t h e r  the 
charges brought are a v i o l a t i o n  of the re levant law or 
re g u l a t i o n  and it m u s t  prepare its conclusions of law.

If the b o a r d  has d e l e g a t e d  the h e ar ing to a h e ar ing 
officer, he prepares a report setting forth such findings 
and conclusions and uubmits the report to the board. The 
b o a r d  m a y  adopt such findings and conclusions in w h o l e  or in 
part. Generally, it m a y  -amend or revise the h e ari ng o f f i­
cer's findings and conclusions only if it was present through 
out the h e a r i n g  or its members have read the transcript of 
the h e a r i n g  or if it w i shes  to reduce the prop osed penalty.

Wh e r e  the boar d adopts the decision into the form 
DECISION found in the A p p e n d i x  should be used. If the board 
reiects the p r o p o s e d  d ecis i o n  of the hear ing officer, the 
b o a r d  must file the N O T I C E  OF R E J E CTION OF PR OPOSED DECISION 
found in the Appendix. The b o a r d  must also determine 
wh e t h e r  it w i l l  hear the case or assign it to another hea ring 
officer. The form n otice  should be m o d i f i e d  accordingly.

2.12.2 Multip le Charges

In cases w h e r e  m u l tiple charges or issues are involved 
in an appeal, findings of fact and conclusions of law must 
be made on each charge.

2.12.3 Procedures for D e c i s i o n

At the con clu s i o n  of the e v i d e nce-ta king portion of the 
hearing, the b o a r d  w ill retire into an executive session for 
the purpose of rendering  a decision. Only bo ard members who 
w e r e  present at the entire hearing, and the hearing officer 
w h o  presided, will be p e r m i t t e d  to a t t e n d , or p art icipate in 
discussions in the executive session. Exe cutive sessions 
should not be hurried, and an adequate opportu nity will be 
p r o v i d e d  for each b o a r d  m e m b e r  to express his opinions and 
theories concer ning the cause heard.



The first order of business in the execu tive session 
s hould be to dete rmine w h e t h e r  the allegations r a i s e d  b y  the 
pleadings are to be f ound true and correct; f o l lowed by a 
d e t e rmina tion of the sanction, if any, to be i m p o s e d  by the 
m a j o r i t y  o p inion of the board. No m i n o r i t y  o p ini on w i l l  be 
filed.

Generally, the hearing o f f icer  w h o  p r e s i d e d  at the 
hearing, and conducts the e x e c u tive session, w i l l  draft the 
decision for e x e c ution b y  the board. The m a n n e r  of e x e c u­
tion wi ll be at the optio n of the board, but under n o  c i r c u m  
stances should b o a r d  members who did not delibe rate execute 
the decision. Oftentimes, J;.e secreta ry of the b o a r d  is
author i z e d  by the board to e x ecute the deci sion in b e h a l f  of
the board.

The vote of the b o a r d  m u s t  be r e c o r d e d  and available
for inspecti on to de monstrate that the findings and c o n­
clusions were a d o p t e d  by the r e q u i r e d  majority.

2.12.4 D etermining  Sanctions

Once the board has c o m p l e t e d  its f a ct-f inding function 
and decided that action sh ould be taken against the licensee 
it must determine what s a n c t i o n  or pu nish m e n t  is appropriate 
The sanction must  be b a s e d  on the findings of fact and c o n­
clusions of law d etermined  by the hearing.

The sanctions availabl e to a boa rd are g e n e ral ly d e t e r­
mine d  by law. They m a y  include: revocal n or suspensio n
of the license; probations; censure or reprimands; and 
f i n e s .



2.13 RECON S I D E R A T I O N  OF DECISION

2.13.1 P r o c e d u r e s

Alaska law provides for the b o a r d  to r econsider a 
matter w h i c h  it has decided.

Reconsid eration m a y  occur in three ways:

(1) A  party who is dissat i s f i e d  w i t h  a d ecision of the 
board may file a m o t i o n  r eques t i n g  that the deci sion be 
reconsidered by the board.

(2) The b o a r d  m a y  order r e c o n s i d e r a t i o n  on its own 
motion.

(3) A  court to w h i c h  the board's decision has been 
appealed may remand the case for r e c o n s i d e r a t i o n  or r e­
hearing.

All parties must  be given n o t i c e  of a re consideration 
or rehearing and the same procedures must be followed as in 
the original proceeding. A p p r o p r i a t e  forms for a ccepting or 
denying petitions for r e c o n s i d e r a t i o n  are contained in 
the Appendix.

2.13.2 Basis for R e c o n side ration

The board should grant a m o t i o n  for rec ons i d e r a t i o n  or 
rehearing w h e n  it is satisfied that one or more of the
following conditions are met:

(1) the m o t i o n  and the record show a serious i r r e g­
ularity in the conduct of the proceeding, such as lack of 
proper notice that deprived the licensee of due process;

(2) there is n e w l y - d i s c o v e r e d  evidence, w h i c h  was not 
available to the licensee at the time of the h e a r i n g  and 
w h i c h  may be sufficient to reve rse the board's action;

(3) the board's d ecision is contrary to the manifest 
w e i g h t  of the evidence;

(4) there was good cause for the licensee's failure to
appear or file papers w h i c h  r e s u lted in default by the 
l i c e n s e e .



2.13.3 Enfor ce me n t of D e c i s i o n

If the m o t i o n  for r e c o n s i d e r a t i o n  or reheari ng is 
denied, the board's decis ion is final and binding. The 
licensee m a y  p r o c e e d  to seek judicial revi ew of the decision. 
The board's decision, however, is enforceable unless the 
court orders a stay.

If a m otion for r e c o n s i d e r a t i o n  is granted, the d e c i­
sion of the board is not final and, therefore, is not i m p l e­
men t e d  until a final decision is reached.



2.14 JUD IC IA L R E V I E W

2.14.1 Seeking J u d icial R e v i e w

Ju d ic ial r e v i e w  of b oard actions n o r m a l l y  cannot be 
sought until all a d m i n istrati ve remedies have been exhausted; 
the licensee must use any a d m i nistra tive hearing procedures 
that are available before he can go to court.

T he licensee has the right to seek judicial review if 
he is diss at i s f i e d  w i t h  the board's decision.

2.14.2 Effect of R e v i e w

The filing of a p e t i t i o n  for judicial r eview does not, 
in itself, affect the board's decision. The board's d e­
cision is enforced unless the court orders a stay of that 
decision. The court m a y  do this if good cause is shown.

The court may take various types of action on judicial 
review. It m a y  a f f i r m  the board's action. It may mo dify 
the board's decision by changing parts of it. Or it may 
reverse the decision entirely. The court also may remand 
the case for further proceedings, in w h i c h  case the board 
m a y  be directed to reconsider all or some issues.

2.14.3 Scope of R evie w

The review ing court ge nerally will not substitute its 
judgment for that of the licensing board conce rning q u e s­
tions of fact, but will accept the board's determination of 
these matters.

The review ing court m a y  overrule the board's decision 
w h e n  there has been a failure by the board to meet the 
r e qui rements of law. The court also may overrule the board 
if the b oard has: v i o l a t e d  the C o nstitution  or statutes;
e x c e e d e d  its lawful authority; failed to follow lawful 
procedure; acted in a w a y  that is clearly arbitrary or c a p­
ricious; abused its discretion; or if the board's findings 
are not supported by the record.

2.14.4 Procedures for R evie w

The requirements for filing an appeal are set forth in 
the A l a s k a  Rules of A p p e l l a t e  Procedure, specifically Appel-
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2.15 D I S Q U A L I F I C A T I O N

2.15.1 D i s q u a l i f i c a t i o n  of H e a r i n g  Office r or Board Member

A  h e a ring officer or b o a r d  m e m b e r  should be d i s q u a l i­
fied because of bias or interest w h i c h  makes h i m  unable to 
conduct a fair and impartial hearing. De ter m i n a t i o n  of bias 
involves man y considerations. Generally, bias about issues 
of law or policy is not a ground for disqualification. Bias 
or prejud gment about issues of fact in a case, however, is a 
ground  for disqualification, as is bias or prejudice for or 
against one party in a proceeding. A n o t h e r  ground for 
disqua l i f i c a t i o n  is personal interest, i.e., w h e n  the h e a r i n g  
officer or boar d member stands to gain or lose from the 
outcome of a proceeding.

2.15.2 Procedures for D i s q u a l i f i c a t i o n

If, a hearing officer or b o a r d  m e m b e r  determines that 
he or she is unable to conduct a h e a r i n g  in an impartial 
manner, that person should disqu alify h i m s e l f / h e r s e l f .

A  party to the proceedin g m a y  also file an affidavit or 
m o t i o n  w i t h  the board alleging that a h e aring officer or 
b o a r d  member is unable to conduct the h e a ring  because of 
bias or other disqualification. The affidavit should state 
the grounds for disqualif ication as p r e c i sely as possible.
It must be filed before the commen cement of the hearing, or 
at the first opportunity after the party becomes aware of 
the facts upon w h i c h  the c laim of d i sq ualificatio n is based.

2.15.2 A c t i o n  on D i s q u a lif ication

If the request for d i s q u a l i f i c a t i o n  concerns the agency 
m e m b e r  the issue shall be determine d by the other members of 
the agency. If the request concerns the h e a ring officer, 
the issue shall be determined by the agency w h e n  the agency 
hears the case with the h e a ring officer, and by the hearing 
of f i c e r  w h e n  he hears the case alone. No agency member may 
w i t h d r a w  volu ntarily or be disqua l i f i e d  if his d i s q u a l i f i­
cation w o u l d  prevent the existence of a quorum qualified to 
act in the particul ar case.



2.16 THE CASE R E C O R D

A c o m ple te case record must  be m a i n t a i n e d  for each 
formal h e a r i n g  because there is a p o s s i b i l i t y  of subsequent 
judicial action. The court usually w i l l  not rehear the 
evidence in a case, so it must rely on the division to 
furnish a complete record of everyt h i n g  that occurred during 
the hearing.

The r ecord of the p r o c e e d i n g  m u s t  be retain ed until the 
time for any appeal has expired, or until the appeal has 
b e e n  concluded. It is not u s u a l l y  t r a n s c r i b e d  unless a 
p a r t y  to the p roceeding so requests. The requesting party 
is r e q u i r e d  to pay the expense of such transcription.

2.16.1 N e e d  for Record

2.16.2 The Case Record

The case record includes the following, plus other 
material that the board or h e aring o f ficer  considers d e s i r­
able to retain:

(1) all papers filed and served in the proceeding;

(2) all documents and other m a t e rials acc epted as 
evidence at the hearing;

(3) statements of matters o f f i c i a l l y  noticed;

(4) notices required by the statutes or rules, i n­
cluding notice of the hearing;

(5) affidavits of service or receipts for m a iling of 
process or other evidence of service;

(6) stipulations, settlement agreements or consent
orders if any;

(/) records of matters agreed upon at the prehearing
c o n f e r e n c e ;

(8) reports filed by the h e a r i n g  officer;

(9) orders of the board and its final decision;

(10) actions taken subsequent to the decision, including 
requests for recons ideration and rehearing;



(11) a transcript of the proceedings, if one has been 
made, or the tape recording.

The A p p e n d i x  contains the Supreme Court's instructions 
on p r e p a r a t i o n  of the record on appeal. These instructions 
should  be closely adhered to.

Once a d esi gnation of the r e c o r d  has been filed with 
the division an estimate of costs in p r e p aring the record is 
sent by the d i v ision to the appellant  (See / n p e n d i x ) . If 
payment  is not forthcoming w i t h i n  30 days, ne division 
moves to dismiss the appeal.
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3.1 RO L E O F  THE DIVISION IN THE P R O M U L G A T I O N  OF REGULATIONS

3.1.1 D r a f t i n g  Regulations

W h e n  a b o a r d  decides to p r o m u l g a t e  r e g u l a t i o n s , it may 
pr epare a draft on its own. Usually, however, the board 
requests the di vision to p r epare a draft for the board's 
review. The division subsequently returns the draft to the 
b o a r d  for its comments, revisions a n d  approval.

3.1.2 H e a r i n g  N o tific ation

Upon compila tion of a satisfact ory draft the division, 
on b e ha lf of the board, prepares the app ropriate notice, 
schedules the meeting place and provides other a d m i n i s t r a­
tive services related to the a d o ption of regulation.

3.1.3 P o s t - h e a r i n g  Procedures

Once comment has been r e c eived and reviewed, the d i v i­
sion prepares a final version of the proposed regulation for 
board approval and adoption. The divisi on readies the order 
for adoption, affidavit of notice of adoption and affidavits 
of publication. These documents are referred to the D e p a r t­
ment of law for r e v i e w  before s ubmiss ion to the lieutenant 
g o v e r n o r  for filing.



3.2 ROLE OF THE D I V ISION  IN THE 

D ISCIP L I N A R Y  PROCESS

3.2.1 Initial Complaint Procedures

Complaints about licensees are h a n d l e d  b y  the division 
in the m anner generally set forth in Chapter II. I n v e s t i­
gations are likewise conducted by the division in accordance 
w i t h  priorities set forth by the director of the division.

3.2.2 Initiat ion of Formal Proceedings

W henever an a c cusation or statement of issues is 
generated on b e h a l f  cf the division, it opens a litigation 
file. Acc usations or statements of issues regarding guide 
licensing and control b oard  matters are u s u a l l y  served by 
the Fish and W i l d l i f e  Pro tec t i o n  Division. The Division of 
Occupational L i c e nsing takes r e s p o n s i b i l i t y  for serving all 
other statements of issues and accusations. All notices of 
defense accomp a n y i n g  these statements of issues and a c c u s a t i o n s , 
regardless of the board, are returnable  to the director of 
the Division of Occupational  Licensing.

Once the no tice of defense has been returned, the 
Division sends a copy of the n o tic e of defense to the 
attorne y in the Department of L a w  h a n dling the case (the 
attorney who d r a fted the accusations or was c onsulted on the 
statement of issues).

3.2.3 Appoi n t m e n t  of Hearing Officers

At the same time, the D i v ision  requests the Governo r to 
appoint a hearin g officer. (See Appendix) This request is 
directed to the Office of the G o v ernor but is carbon copied 
to the Department of Law.

Once an appointment has b een made, the D i v ision n o t i­
fies counsel for the State and for the respondent. (See 
Appendix)

3.2.4 D elegation  of Hear ing A u t h o r i t y

The Division contacts the b eard b e f o r e  w h o m  the matter 
is to be heard in order to make a det erm i n a t i o n  w h ether that 
b oard wishes to sit with the hearing o f f icer or to delegate



the h e a r i n g  r e s p o n s i b i l i t y  to a h e a r i n g  o f fic er sitting 
alone. In b o t h  cases, there should be a w r i t t e n  record of 
the decision, n o r m a l l y  in the minutes of the board. When, 
however, the b o a r d  delegates the h e a r i n g  f u n c t i o n  to a 
he a r i n g  o f f icer sitting alone, a separate order in the case 
should be filed and transmitted to the parties. (See Appendix)

Once a h e a r i n g  officer has b e e n  appointed, the Division 
should contact the h e aring  office r in writing, enclosing the 
a c c u s a t i o n / s t a t e m e n t  of issues, n o t i c e  of defense and any 
other orders filed b y  the agency. The Divis i o n  should not 
a t t empt to dupli cate the hearing officer's file w i t h  respect 
to the pleadings, motions, and other papers filed by counsel. 
Instead, all papers should be filed directly  w i t h  the h e a r­
ing officer.

3.2.5 Issuance o f  Subpoenas

On rare occasions, a party m a y  w i s h  to engage in d i s­
covery pr ior to the appointment of the h e a r i n g  officer. This 
pr o c e d u r e  is s pecif i c a l l y  allowed under the A l a s k a  A d m i n i­
strativ e P r o c e d u r e  Act. In that instance, the party would 
n o r m a l l y  p e t i t i o n  the b o a r d  for a subpoena. Accordingly, at 
the same tiir.e the board is d eciding w h e t h e r  or not it will 
h e a r  the case sitting w i t h  a h e aring o f ficer or will d e l e­
gate the h e a r i n g  function to a h e aring  officer sitting 
alone, the b o a r d  should determine w h e t h e r  to grant the 
presid ent or some other officer of the b o a r d  authority to 
issue subpoenas duces tecum. (See Appendix) This r e s o l u­
tion should be trans mitted to the parties as well.

3.2.6 Filing of Proposed Decision

At the conclusion of the hearing, the hearing officer 
issues a proposed decision. The hearing officer is under a 
duty to file the proposed order with the Division (acting on 
behalf of the board) which in turn files it with the Office 
of the Lieutenant Governor and brings it to the attention of 
the appropriate board.

3.2.7 P r e p a r a t i o n  of the R e c o r d

Should the responden t appeal from the decision of the 
board, the D i v ision has the r e s p o n s i b i l i t y  of pr eparing the 
record. T h e  record should be p r e p a r e d  s u b stanti ally in 
accordan ce w i t h  the instructions found in the A p p e n d i x  and 
in chapter 11.15. In every case, the D i v isi on assesses the 
e s t i m a t e d  cost of pr epa r a t i o n  of the r e c o r d  against the 
appellant. (See Appendix)



3.3. E M E R G E N C Y  POWERS

3.3.1 Cease and Desist A u t h o r i t y

W h e r e  the division has i n v e s t i g a t e d  a complaint (whether 
it involves a p r a c t i t i o n e r  in v i o l a t i o n  of the licensing 
statute or a p e r s o n  who is r e q u i r e d  to be licensed but is 
n o t ) , and it determines that a v i o l a t i o n  appears to have 
o c c u r r e d  or is about to occur, the division, on b e h a l f  of 
the C o m m i s s i o n e r  of the D e p a r t m e n t  of Co mmerce and Ec onomic 
Development, m a y  seek a cease and desist order stopping the 
p e r s o n  from c o mmitting a v i o l a t i o n  of the Act, or an i n j u n c­
tion in superior court.

3.3.2 P r o c e d u r a l  Requirements

B e for e the issuance of an o rder or a pplication  for 
injuncti ve relief, the d i v i s i o n  m u s t  first contact the board 
in\7Clved by telephone or telegraph.. The p r o p o s e d  action may 
take place if a m a j o r i t y  of the b o a r d  do not object w i t h i n  
10 days. As a practical m a t t e r  the divis i o n  will poll the 
b o a r d  at the time of n o t i f i c a t i o n  to d etermine w h e t h e r  a 
m a j o r i t y  object to the p r o p o s e d  action.

3.3.3 F *-i -e of the V i o l a t i o n

The C o m m i s s i o n e r  will not n o r m a l l y  invoke the emergency 
powers of AS 08.01.087 unless in h i s / h e r  judgm e n t  the acts 
compl a i n e d  of pose a danger to the public h e a l t h  or safety.

3.3.4 I nvest i g a t i v e  Powers

AS 08.01. 087 also authorizes the C ommis s i o n e r  to 
issue subpoenas and to examine the records of a licensee in 
aid of an investigation. The r e q u i r e m e n t s  set forth in 
sections 3.2.1 and 3.2.2 above must be satisfied befo re such 
a ction m ay be taken.



PART IV

FUNCTIONS OF THE D EPARTMENT OF LAW



4.1 F U NC TIONS OF THE D E PA RT M E N T  OF L AW

4.1.1 General Duties

By statute the A t t o r n e y  General is the legal advisor to 
the Go vernor and other state officers and is responsible for 
the a d m i n i s t r a t i o n  of state legal services.

The A t t o r n e y  General is also c h arged  w i t h  r e s p o n s i b i l i­
ties to represent the State in all civil actions in w h i c h  
the State is a party and to prosecute a LI cases involving 
v i o l a t i o n  of state lav;.

4.1.2 Legal Advice

The Department of Law renders advice in three forms:

(1) "opinions" (sometimes r e f e r r e d  to us "formal 
o pinions" or "official opinions") on matters which:

(a) are likely to result iri litigation;

(b) are likely to cause significant public 
controversy;

(c) are of significant precedential importance; 
or,

(d) involve a significant commitment of human, 
financial, or natural resources, depending on 
the resolut ion of the issue;

(2) "memoranda of advice" (sometimes referred to as 
"informal opinions" or "unofficial opinions") on less i m­
portant  matters; and,

(1) "oral advice" on minor matters, that may be f o l­
lowed by a "meinorand'un of advice" w h e r e  good judgment r e­
quires .

Requests for opinions made by boards must be made by 
the board president and must have the approval of the C o m m i s­
sioner or his designee before submission to the Department 
of Law. This ensures that frivolous or repetitious opinion 
requests are not submitted.

Oral legal advice is usually re nde r e d  by an assistant 
attorney general who  may be in attendance  at a regular or 
special m e e t i n g  of a board. It is the policy of the depart-



merit not to send a repres e n t a t i v e  to such m e e tings unless 
r e q u e s t e d  by the b o a r d  and/or the direc tor of the Divisio n 
of Occup ational Licensin g to address issues i n v o lving q u e s­
tions of law.

4.1.3 Promu l g a t i o n  of Regulations

The Department of L a w  is a v a i lable to w o r k  w i t h  the 
regulations specialist of the D i v i s i o n  of O c cupat ional 
L i c e nsing  in p r e l i m i n a r y  drafting of regulations. Normally, 
however, the department's role is limited to r e v i e w  of 
p r o p o s e d  regulations for legality of form and substance 
b e f o r e  adoption. If the department recommends changes, the 
department will later r evi ew the re gulations to determine if 
the n e c e s sary alterations hav e b e e n  made. A  w r i t t e n  s t a t e­
men t  of approval by the Depar tment of Law must accomp any the 
regulations to permit them to be filed by the L ieutenant  
Governor.

4.1.4 Drafting of L egislat ion

The Depar tment of Law is r esponsible for drafting all 
a d m i nistr ation bills introduced in the legislature at the 
request of the Governor. L e g i s l a t i v e  proposals originating 
w i t h  the boards must be submitted to the Comm issioner of the 
Department of Commerce and E c o nomic  Developm ent for his 
approval prior to their submission  to the Departme nt of Law.

4.1.5 Repres e n t a t i o n  of the D i v isi on

The Department of L a w  r epresents the Division of O c c u p a­
tional licensing in all disciplinary proceedings before the 
board. Similarly, in proceedings to determine w h e t h e r  a 
license was p r o perly denied, the department represents the 
divisi on and/or the board.

W H E N E V E R  THE DEPART M E N T  OF L A W  A P P E A R S  BEFORE A  BOARD 
ON A  CONTESTED M A T T E R  IN AN A D V E R S A R Y  CAPACITY IT M A Y  NOT 
R E N D E R  LEGAL A D V I C E  TO THE BOARD R E G A R D I N G  H O W  THE BOARD 
SHOULD DECIDE.

The board should seek lega? guidance from the hearing 
of ficer appointed to serve as the p r e s i d i n g  officer. This 
does not preclude the board from h e a r i n g  a rgument from both 
parties (the state and the respondent) r e g a rding issues of 
law or procedure so long as b o t h  parties are present and are 
afforded the opport u n i t y  to respond.



4.1.6 R e p r e s e n t a t i o n  of the B o a r d

Wh e n e v e r  a b o a r d  has ren dered a decision challenged in 
court by a r espo ndent or third party, the Department of L a w  
assures the r e p r e s e n t a t i o n  of the board. Similarly, w h e n­
ever a board m e m b e r  or b o a r d  is sued for conduct w i t h i n  the 
scope of its responsibility, the department will represent 
the member or the board.

4.1.7 A udits of b o a r d  procedures

When complaints are recei v e d  ly the Department of L aw
r egarding a l lege d u nlawful practices of a b o a r d  ( e . g . ,
conducti ng business w i t h o u t  a quorum, arbitrary denial of a
license), the department will initiate an invest igation or 
request the Department of Commerce and Economic D e velo pment 
to do so.

Where v iolations of the law ha ve occurred, the d e p a r t­
ment will me et with the board to assist it in undertaking 
corrective measures.

Where a board or b o a r d  member refuses to abide by the 
advice rendere d by the department, the department generally 
w i l l  not represe nt that board or b o a r d  member in any suit 
challenging the legality of the acts complained of, Failure 
to follow the advice of the Department of L a w  could lead to 
liability for damages or other relief. See AS 08.02.020.



STATE OF A L A S K A

BOARD OF DENTAL EXAMINERS]

Ln the M a t t e r  of )

)

)
) No.

 )

S T A T EMENT  OF LSSUES

The State of A l a s k a  Board of Dental  Examiners, 

having considered the a p p l i c a t i o n  of [insert na me of a p p l i­

cant] for [identify license a p pl ied for] finds as follows:

1. The Board of Dental E x a m i n e r s  pursuant to 

[cite the statutory or r e g u l a t o r y  basis for the a g ency action, 

e.g., AS 08.36.070] c o n s i d e r e d  the a p p l i c a t i o n  of [insert 

name of applicant] for [identify license a p plied  f o r ] .

2. On or about [insert date and name of applicant] 

applied for [identify license a p p l i e d  for].

3. On or about [insert date, name of applicant 

and grounds for denial; e.g., w a s  c o n v i c t e d  of the crime of 

embezzlement. It is a d v i sable in such cases to a ttac h to 

the statement of issues a c e r t ified copy of the j u d gment of 

c o n v i c t i o n ] .

4. The crime of embezz l e m e n t  is evidence that 

[insert name of applicant] is n o t  of good moral character 

as required by AS 08.36.110(2).

5. Pursuant to AS 08.36.110(2), the applica tion



for] is denied.

DATED:

[provide for signatures for board 
officer s as appropriate)



[Insert n a m e  of agency; e.g., 

STATE OF A L A S K A  

B O A R D  OF DENTAL EXAMINERS]

In the M a t t e r

N o ,

A C C U S A T I O N

P e t i t i o n e r  Don Hostak, D i r e c t o r  of the Division of 

O c c u p a t i o n a l  Licensing, Depa rt m e n t  of Commerce and Economic 

Development, State of Alaska, alleges:

1. This is a p r o c e e d i n g  pursuant to [cite the 

statu t o r y  or r e g u l a t o r y  basis for the proceeding, e.g., AS 

08.36.070(5) a n d  (7) and AS 4 4 . 6 2. 330 et: s e q . ] to [describe 

p r o p o s e d  action, e.g., revoke the license of the respondent 

to pract ice d e n t i s t r y  in the State of A l a s k a ] .

2. On or about [insert date] respondent was 

license d to p r a c t i c e  dentistry in the State of Alaska.

3. On or about [insert date] respondent [state 

grounds of revocation, e.g., was con victed of the crime of 

embezzlement. It is a d v i sable in such cases to attach a 

c e r t ified copy of the jud gm e n t  of c o n v i c t i o n ] .

4. The crime of e m bezzle ment is a crime involving 

m o r a l  turpitude for purposes of AS 08.36.310(2).

5. P u r usant to AS 08.36.310(2), respondent's 

license m a y  be r e v o k e d  for the reason that he has been

a



CERTIFI ED M A I L
RETURN RECEIPT REQ UESTED

[Insert n a m e  and address of respondent]

Re: [Insert c a p t i o n  on accusation]

Y o u  are hereby n o t i f i e d  that the en closed A c c u s a t i o n  
has been filed w i t h  [insert n a m e  of agency]. [Insert na me 
of agency] wil l conduct a h e ari ng to decide the issues 
p r e s e n t e d  in the Accusation.

Notice of D e fense and Request for H e a r i n g .

The enclosed A c c u s a t i o n  was p r e p a r e d  pursua nt to 
AS 44.62.360 and sets forth the issues that will be decided 
by [insert name of agency]. This letter constitutes n o t i c e  
as required by A S  44.62.380 that y o u  m a y  request a h e a r i n g  
on the issues set forth in the Accusation.

Unless a w r i t t e n  request for a hearing signed by 
you or on your behalf is delivered or m a i l e d  to [insert name 
of agency] w i t h i n  15 days after receipt of the enclosed 
Accusation, [insert name of agency] pursuant to AS 44.62.530 
will decide in your absenc e the issues p r e s en ted in the 
Accusation. The request for a hearing  m a y  be made by d e l i v­
ering or m a iling  the enclosed  N o t i c e  of Defense to [insert 
name of agency] in the e n c l osed envelope, postage prepaid. 
Mailing of the Notice of D e f ense  signed by y o u  or on your 
behalf and re turned to [insert name of agency] w i t h i n  15 
days in the enclosed addre ssed envelope, postage prepaid, 
acknowledges receipt of the enc losed A c c u s a t i o n  and c o n s t i­
tutes a n o t i c e  of defense pursuant to AS 44.62.390.

S i n c e r e l y ,

Don Hostak, Director 
Divisi on of Occupational 

L i c e nsing 
D epar tment of Commerce and 

Economic De velopment



convic ted of a crime involving m or al turpitude.

WHEREFORE, p e t i t i o n e r  seeks:

1. To revoke res pondent's license to practice 

dentistry in the State of Alaska.

2. To m a k e  such o ther findings and di sposition of 

this proceeding as are just.

D A T E D :

Don Hostak, Director 
Di v is ion of Occupational 

Licensi ng 
Department of Commerce and 

Economic Development



[Insert n a m e  of agency; e.g., 

STATE OF A L A S K A  

BOARD OF D ENTAL EXAMINERS]

In the M a t t e r  of

No.

N OTIC E OF D E FENSE 

The respondent n a m e d  below, pursuant to AS 44.62, 

390, hereby gives n otice of defense in this proceeding.

A  h e aring on the matters set forth in the S t a t e­

ment of Issues is hereby requested.

DATED:

R e s p o n d e n t

A D D R E S S :

NOTE: This Notice of Defense must be signed by or on
b e h a l f  of respondent, must set forth respondent's 
m a i l i n g  address and must be filed w i t h  the 
[insert name of agency] w i t h i n  15 days of receipt.



BEFORE THE A L A S K A  STATE BOARD OF

In the M a t t e r  of

Respondent, File No,

D ECISION

The attached p r o p o s e d  decision  of the hearing 

officer is adopted by the _________________ (title of agency)

as its decision in the a b o v e-en titled matter. This decision

shall become effective on ____________________, 19____ .

DATED:

Title of Agency



[Insert name of board, e.g.

STATE OF A L A S K A  

BOARD OF DENTAL E X A M I N E R S ]

In the M a t t e r  of

)

)
No.

DE C IS ION

The A l a s k a  Board of Dental Examiners, after h e a r­

ing evidence in this p r o c e e d i n g  submitted by petiti o n e r  and 

by respondent at a hearing h e l d  on [insert date(s)], enters 

the following decision:

FINDI N G S  OF FACT

1. Respondent was licensed to practice dentistry 

in the State of Alaska on or about [insert d a t e ] .

2. Respondent was convicted o f  the crime of 

e m bez zlement on or about [insert d a t e ] .

3. [Here insert the reason w h y  the findings 

support the agency action taken -- i.e., revocation, rather 

than suspension or r e p r i m a n d ] .

DETERMINA TION OF ISSUES

4. The crime of e m b ez zlement is a crime involving 

moral turpitude for purposes of AS 08.36.310(2).

PE N A L T Y

5. Respondent's license to p r a ctice dentistry 

in the State of Al aska is h ereby revoked.

DATED:



BEFORE THE ALASKA STATE BOARD OF

In the Matter of

File No.

NOTICE OF REJECTION OF PROPOSED DECISION

Attached is a copy of the proposed decision in

the a b o v e - e n t i t l e d  m a t t e r  submi t t e d  to the (Title of

agency) Y o u  are a d v i s e d  that the b o a r d  considered,

but did not adopt the p r o p o s e d  d e c i s i o n  and that the board 

will itself decide the case.

Y o u  are advis ed that y o u  m a y  submit w r i t t e n  argument

to the board. Your right to a rgue on any matters that you 

feel should be argued is not limited, but y o u  are advised 

that the b o a r d  based its r e j e c t i o n  of the p r o posed decision 

on its c o n sideration  of the (findings o f  fac t/determina tion 

of i s s u e s / p e n a l t y  or r e c o m m e n d a t i o n s ) .

Any w r i t t e n  a rgument that y o u  may submit to the 

b o a r d  in this matt er should be r e c e i v e d  by the board at its 

office _______ ( a d d r e s s ) _________ , on or b e f o r e  _____________ , 19

D A T E D :

Title of Agency



BEFORE THE A L A S K A  STATE B OARD OF

In the M a t t e r  of )

)
)

)

)
)

Respondent. )
________________________________ ) File N o . ______________

O R D E R  OF R E C O N S IDERATION

The p e t itio n of the above- n a m e d  respon dent for an

order of r e c o n s i d e r a t i o n  of the decision dated ________________ ,

19____, h a v i n g  been fully considered;

IT IS ORDERED that the decision is v a c ated and the 

p e t i t i o n  for r e c o n si deration granted.

IT IS F U RTHER  ORDERED:

1. That this r econsi deration be granted by the 

agency itself on all pertinent parts of the record;

2. W r i t t e n  argument may be filed w i t h  this 

agency on or b e f o r e ________ , 19_____;

3. The agency itself will hear such additional 

evidenc e as m a y  be offered by the parties on the following 

i j s u e s :

O R

1. The reconsideratic .I shall be conducted by a 

h e ari ng officer who shall reconsider the case and all 

pertinent parts of the record and the p e t i t i o n  for reconsi-



deration and the oral or w r i t t e n  argument as the h e ar ing 

officer permits.

2. The h e aring officer shall permit such additional 

evidence as is offer ed by the parties on the following 

i s s u e s :

TITLE OF A G E N C Y



BEFORE THE ALASKA STATE BOARD OF

In the M a t t e r  of

R e s p o n d e n t .
File No.

O R D E R  DENYING PETITION F O R  R E C O N S I D E R A T I O N  

The petition of the a b o v e - n a m e d  respondent for an

order of recon s i d e r a t i o n  of the decis i o n  dated _________ ,

19___ , h aving been filed and having been fully considered,

IT IS ORDER ED that the p e t ition is denied.

DATED:

T ITLE OF A G E N C Y
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IN THE S U P E R I O R  C OURT F O R  THE STATE OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H ORAGE

A p p e l l a n t ,

v.

STATE OF ALASKA, BOARD 
OF

A p p e l l e e .

N O T I C E  TO A P P E L L A N T  

Pursuant to A p p e l l a t e  Rule 4 5 (e)(2) y o u  are 

h e r e b y  n o t i f i e d  that the e s t i mated costs of the D i v i s i o n  to 

p r e p a r e  the r e cord on appeal in the a b o v e - e n t i t l e d  action is 

$ . Receipt of that amount is condition p r e c e d e n t  to

the D i v isio n p r e p a r i n g  and filing the record on appeal with 

the Superior Court.

The deposit may be filed w i t h  [name of court 

r e p o r t e r  and the address] or w i t h  this division, Pouch D, 

Juneau, A l a s k a  9981.1.

DATED t h i s  day o f ___________, 19__  at Juneau,

A l a s k a .

Don Hostak, D i r ector  
Divisio n of O c c u p a t i o n a l  

L i c e n s i n g



INSTRUCTIONS TO A D M I N I S T R A T I V E  AGENCIES 

ON A P P E L L A T E  PR OCEDURE

Pr e pa red and Di stri b u t e d  by

Clerk, Supreme Court 
State of A l aska

March 1975



-
I N STR UCTIONS TO A G E N C I E S  ON A P P E L L A T E  PR OCEDURE

In order to facilitate the h a n d l i n g  by the Superior 

Court of appeals and petitions  for review, this m e m o r a n d u m  

of instructions has b e e n  prepared. There is p r e s en ted here 

the detailed, step -by-step p r o c e d u r e  to be followed by the 

clerks in h a n d l i n g  such cases. The rule numbers which 

appear  f r o m  time to time refer  to the Rules of the Court and 

to the A l a s k a  Statutes.

W H A T  MAY BE A P P E A L E D  AS 44.62.560

An appeal may be taken to this court from a final 

a d m i n i s t r a t i v e  order.

1. N O TICE O F  A P PEAL

W h e n  an appeal is taken fr om a final judgment of 

an agency the first document that counsel will file is a Notice 

of A ppe al w i t h  the Superior Court. Counsel will also provide 

the n e c e s s a r y  copies a long w i t h  an A t t o rn eys of Record list 

for the Clerk of Superior Court. The court will then serve 

all parties w i t h  a copy of the N otice  of Appeal.

W h e n  the N otice of Appeal is filed it will be a u t o­

mati c a l l y  given the case file n u m b e r  w h i c h  should be referenced

2. ATT ORNEYS OF R E C O RD

After the court has m ailed copies of the Notice to 

all parties, the parties w i s h i n g  to join in the appeal are to 

file an entry of appear a n c e  w i t h i n  thirty (30) days, if they



fail to ap pear they will  be defaulted.

At the end of the 30 day p e r i o d  an appellate con

ference w i l l  be h e l d  w i t h  only those who have filed their 

appearance. At this c onferenc e the desig n a t i o n  of r e cord for 

the appeal will be d e t e r m i n e d  and any other special conditions.

3. DESIG NATION

A f t e r  the conference the appellant  w i l l  file a 

d esignation  of r ecord w i t h  the a genc y and serve a copy on 

all parties.

The a gency w i l l  p r o mptl y a dvise counsel of the cost 

of p r e p a r a t i o n  of the record. If the agency has not r e c eived  

the r e q u e s t e d  fees or corporate surety bo nd to equal the 

estimated cost w i t h x n  20 days after notification, then the 

agency is to n o t i f y  the court in w r i t i n g  of the amount due 

and w h e n  counsel was advised and copy all parties in the action.

The r ecord on appeal is due 30 days after the fee 

has been submitted.

4. P REPAR A T I O N  OF R ECORD ON A P P E A L

agency files those papers and documents referred to in the 

d esign a t i o n  and they are placed in one or more separate files, 

d e p e nding  on h o w  volumino us the r e c o r d  will be. Documents 

should be in chronologica l order starting w i t h  the first 

instrument filed (generally the complaint or petition), each 

page should be n u m b e r e d  b e g i n n i n g  w i t h  n umb er 1 and going on 

page by page to the end of the record. N u m b ering  may be done

The clerk prepares the record by taking from the

n



in ink or w i t h  a rubber stamp n u m b e r i n g  machine, at the lower 

right h a n d  c o m e r  of each page. Papers should be fastened 

at the top o f  the folder w i t h  an acco fastener.

A  typical r e c o r d  on appeal w o u l d  p r o b a b l y  include 

(but n o t  b e  limited to) the following:

a. P e t i t i o n  or complaint

b. A n s w e r

c. M o t i o n  for e arly h e aring or Stay

d. M e m o r a n d u m  in support

e. H e a r i n g  notes on M o t i o n

f. M o t i o n  for r e c o n s i d e r a t i o n

d. A d m i n i s t r a t i v e  a gency order

5. T R A N S C R I P T

Included in the d e s i g n a t i o n  filed w i t h  the agency 

w i l l  be a request for transcript. If the evidence or p r o­

ceedings in an a ction w e r e  e l e c t r o n i c a l l y  recorded, it is 

likely that counsel w i l l  r e quest  that a transcript of the same 

be included in the record on appeal. The transcript may 

consist of one or m o r e  separate volumes separately bound.

It is n o t  n e c e s s a r y  to pl^ce these volumes in file folders, 

they should b e  forw arded to the court along w i t h  the rest of 

the r ecord on appeal.

6. EXHIBITS

E xhibits de sign a t e d  for inclusion in the record 

should generally be p l a c e d  in separate folders, envelopes 

or boxes, together w i t h  a document made up by the clerk



indica ting the contents, such as : "Petitioner's Exhibits

Nos. ______  to_______  inclusive".

7. TABLE OF C O N T E N T S - C E R T I F I C A T E

Before the r e c o r d  is ready to be forwarded to the 

Superio r Court, two m o r e  things must be done. First, the 

clerk s h o u l d  p r epare a table o f  contents w h i c h  should list each 

document contained in the r e c o r d  on appeal, w i t h  correspo nding 

reference to the p lace that such document may be found, b y  file 

nu m b e r  and page number. This table of contents should be 

fastened to the top o f  the first page of the first file of 

the r e c o r d  on appeal so that it w i l l  be in the front of the 

folder. [Rule 9(f)(2)] (Example ). Fina lly the clerk should

add to the table of contents a certificate w h i c h  shows the 

following:

a. The date upon w h i c h  the p r e p a r a t i o n  of the 

record was completed.

b. The date upon w h i c h  n o tice of the complet ion

of the r eco rd was given to counsel for each o f  the p a r t i e s .

c. The names a n d  addresses of counsel notified.

d. The m a n n e r  in w h i c h  the notice was given 

[Rule 9 ( f ) ( 3 ) (4)]. (Example )

Upon co mple t i o n  of the r e c o r d  it should either be delivered to 

the Appeals Clerk or m a i l e d  by cer tified mail to the court.

S. DETERM I N A T I O N

The record fro m the a gency will be held w i t h  the 

court until the d e t e r m i n a t i o n  b y  the court and upon decision



a copy will be mailed to the agency. The file will be held 

further for a 30 day period for Supreme Court appeal time 

to run. If no appeal is taken then the record will be trans­

mitted back to the agency.

9. MISCELLANEOUS

a. SERVICE. Various papers that are filed with 

the clerk in connection with an appeal must be served on 

adverse parties and when filed, must be accompanied by proof of 

service. This subject is governed by Rule 39.

b. FILING F E E S . Filing fees in connection with 

appeals and petitions for review are to be paid directly to 

the Clerk of the Trial Courts for the district. The fee is 

$50.00.

c. DESIGNATION. This document tells the agency

what the attorney wants them to prepare as a record on appeal

for the Superior Court. AS 44.62.560(c)(d).

d. EXTENSIONS OF T I M E . When the agency finds that

a record is of such size that it will be impossible for

them to certify the record on or before the due date the agency 

should contact the appellant of the problem who then should 

apply to the court for an extension.



IN THE S U P E R I O R  CO URT F O R  THE STATE OF A L A S K A

T H I R D  J U D I C I A L  DISTRICT

PO L A R  A I R W A Y S , I N C ., )

)
Appellant, )

)
v. )

) Superior Court No.
AL A S K A  T R A N SPORTATION  COMMISSION, ) Agency File No.
A L A S K A  A E R O N A U T I C A L  INDUSTRIES, INC)

)
Appellee. )
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