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B ' r a . n l c  F ’ l a . v i n

State of Alaska 

Reply to:

O c t o b e r  11, 1979 D

(907) 276-4011

Senator Don Bennett 
and members 

A d m i n istr ative Regulation R ev iew Committee 
Box 2801
Fairbanks, Alaska 99707

□  Pouch WO
Juneau, Alaska 99811 
(907) 465-4970

□  P.O. Box 74358 
Fairbanks, Alaska 99707 
(907) 4E2-4001

Dear Senator Bennett:

The enclosed packet was prepared for the Executive 
Regulation Reform Effort. We thought you and the members 
of your committee might also be interested.

S i n c e r e l y ,

Frank Flavin 
Ombudsman

FF/PM:rj 
E n e l.



M E M O

Date: S e p t e m b e r  28, 1979

T o: Bill M c C o n k e y

From: Frank F l a v i n  * *

Subject: REGULATION REFORM EFFORT

Last May, Diane L e R e s c h e  a sked  that this office p a r t i c i p a t e  
in your r e g u l a t o r y  r e f o r m  effort. We a g r e e d  to r e v i e w  our 
c o m p laint files of the last four years in search of cases 
e v i d e n c i n g  unnecessary, too rest rictive, or du plicate r e g­
ulations. This c o m m i t m e n t  has proven ambitious, and we 
admit that our r e vi ew was not exhaustive.

We had a n t i c i p a t e d  f i n ding many "problem" regulations. I n­
stead, our complaint s more fzequ ently resulted from "problem" 
statutes, or at least their i nter p r e t a t i o n  and administration. 
Likew i s e  we have found m i s a p p l i c a t i o n  of r egulatory requirements.

And, p r o b a b l y  the last thing you w a n t  to hear, our compla i n t s  
have often resulted from the lack of r egula t i o n s  or w r i t t e n  
p r o c e d u r e s  where they are s t a t u t o r i l y  required or should be 
required.

T h r o u g h  Ombudsman r e c o m m e n d a t i o n s  we have been able to remedy 
some of these d e f i c i e n c i e s  and w h a t  w e  believe  to be m i s­
appl i c a t i o n  of require ments. The listing b e l o w  includes 
r e g u l a t i o n s  w h i c h  conti n u e  to be a problem, for one reason or 
another, and areas w h i c h  we think o ught to be covered by A P A  
regulations. We realize that this isn't exactly what you asked 
for, but perhaps our input can be used in conjunction w i t h  
that provided by a f f e c t e d  agencies.

11 AAC 16.030 requires p e ople  w h o  w a n t  to use a geiger c o u n t e r  
or metal d e t e c t o r  on state p a r k / h i s t o r i c a l  site areas to get 
a permit. However, to be e l i g i b l e  for a permit, one must be 
a regist e r e d  a r c h e o l o g i s t , a c c o r d i n g  to the Division of Parks. 
(A79-0808)

3 A A C  33.060 and .100 requ ire (indirectly) that firewood be 
sold only by the cord or p e r c e n t a g e  of a cord, as i nte rpreted 
by Weights and Measures. (A79-0346)

5 A A C  81.055 (5) r equires that persons ap plying for one sheep 
hunt c a nnot apply for a n o t h e r  sheep h u n t — even if that p e r s o n  
did not get selected (by lottery, for example) to p a r t i c i p a t e  
in the first hunt. (A79-0779)
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12 AAC 60.030 allows for the g r a n t i n g  of r e c i p r o c i t y  to 
psycholog ists h o l d i n g  licenses in o t h e r  states. This r e g­
ulation  is rarely used. It b u i l d s  e x p e c t a t i o n s  for r e c i p r o c i t y  
that is seldom granted. (A79-0848)

12 AAC 80.010-060 requires that b a r b e r s  be l icensed throug h 
the Barber Board. The e n t ire function of this B oard could 
be eliminated wi th no d i s s e r v i c e  to the public. Th ese sections 
a llow too much subjec tive d i s c r e t i o n  to the Board. (A78-1427)

11 AAC 72.100 r equi r e s  that p e r s o n s  u sing 5,000 gallons or more 
of water per day to get a w a t e r  a p p r o p r i a t i o n  permit. The 
agency administ ering this r e g u l a t i o n  is b a c k l o g g e d  by thousands 
of permit appl ications g o i n g  b a c k  five years and is not cur rently 
enforc ing the a p p l i c a t i o n  req uirement. (A79-0303)

17 AAC 40.220 r e q uire s that the c o m m i s s i o n e r  of DOT approve all 
expansions and impr ov e m e n t s  of a i r p o r t s  and landing fields.
This regulation results in a f t e r  the fact rubber stamp approval. 
(77-1818)

5 AAC 60.030 (a) (4) d e f i n e s  areas w h e r e  fishing is pe rmitte!
at the junction of two bodies of fresh water. This d e f i n i t i o n  
is based on i n t ers ection m a r k s  w h i c h  are not e a s i l y  d e t e r m i n e d  
by the fishing public. T h e r e  is a d i f f e r e n t  d e f i n i t i o n  used 
to distingu ish wh ere fishing is p e r m i t t e d  w h e n  salt w aLe r 
confluences are involved. (A79-0684) (see a t t a c h m e n t  *1)

8 AAC 77.005-905 p r o v i d e s  for state i nspection cf elevators.
The Munici p a l i t y  of A n c h o r a g e  has the same a u t h o r i t y  and 
inspections have been duplicated. (A79-0678)

17 AAC 40.320 (b) defines c l a s s e s  of a i rport land use.
(A78-1184) (see a t t a c h m e n t  #2)

11 AAC 20.010 allows for use of f i r earms in state parks but 
this conflicts (perhaps) w i t h  F i s h  and Game's r e g u l a t i o n  of 
hunting (A79-0950) and (A78-1000) (see a t t a c h m e n t  #3)

5 AAC 06.341 sets the m a x i m u m  l e ngth of Bristol Bay fishing 
vessels. It is our finding that the regulation, as written, 
is ambiguous. (A78-1299) (A79-0647) (see a t t a c h m e n t  #4)

11 AAC 54.300 c o n cerns  p r o c e d u r e s  in land disposals. (A78-1420) 
(see attachment #5)

11 AAC 86.130 is a m i n i n g  r e g u l a t i o n  w h i c h  does not require 
the submission o f  recor d e d  c o p i e s  of documents. It does 
require submission of c opies of r e c o r d e d  documents. We beli eve 
that the Division is r e q u i r i n g  in p r a c t i c e  more than the 
regulation requires. (A78-0899) (see attachment #6)
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8 A A C  85.200 (b) (4) is an u n e m p l o y m e n t  re gula t i o n  w h i c h  a ppar e n t l y
c o n f licts witn federal C E T A  regulations. (A79-0113) (see 
a t t a c h m e n t  #7)

12 A A C  24 - these r e g u l a t i o n s  do not contai n provi s i o n s  for 
manicurists, demons t r a t o r s  or c o nsu ltants, school owners, 
owner o nly shops, or o w n e r - o p e r a t o r s . (J79-0037)

13 AAC 08 - these m o t o r  v e h i c l e  r e g u l a t i o n s  need to define 
me thods by which one can show financial responsibility.
(J79-0113)

7 A A C  48.100 and 7 AAC 4 ^ . 1 8 0 — in ou r c o m p lain t the fair 
h e a r i n g  appeal process took 215 days. (J79-0126)

19 AAC 05 and 19 AAC 10 - these Local Bound ary Commi s s i o n  
r e g u l a t i o n s  are vague and permissive. For example, w h a t  is a 
"valid public purpose" in 19 A A C  05.010? At 19 AAC 10.120 
the depar t m e n t  may r e c o mmend and at 140 the m a j o r i t y  may 
decide. 19 AAC 10.150 seems to a l l o w  too much d i s c r e t i o n  to 
the C ommission in w a iv ing r e g u l a t o r y  requirements. (J78-0369)
(J 7 9 - 0 0 4 1 ) (J79-0042) (J79-0064)

19 A A C  35.120 (4) - this senior c i t i z e n  p r o p e r t y  tax ex emption 
r e g u l a t i o n  has been i n t e r p r e t e d  n a r r o w l y  through guidelines 
r a the r than on an indiv idual case basis. (A79-0788)

Additi onal R e g u l a tions N eces s a r y

ASHA appeal procedures d i f f e r  d e p e n d i n g  on source of funding 
for individual  p r o j e c t s — federal, state, or combined. Often 
project  managers cannot a d v i s e  a g g r i e v e d  tenants of which 
p r o c e d u r e  to use. (J79-0194)

There are no state m e d i c a i d  r e g u l a t i o n s  although the agency 
is d e v e l o p i n g  a p oli cy m anua l to be used in c onjun c t i o n  with 
federal regulations.

P rofes s i o n a l  Services C o n t r a c t  r e g u l a t i o n s  are part of the 
A d m i n i s t r a t i v e  Manual and, as such, the A t t o r n e y  General's 
o ffice has found them to be g u i d e l i n e s  only. (J78-0367 et al)

The D i v i s i o n  of Pioneer  B e n e f i t s  has no A PA regulations for 
the P i o n e e r  Homes or L o n g e v i t y  Bonus programs. Longevit y 
Bonus is specifi cally e x e m p t e d  from A P A  requir ements by 
AS 47.45.160. It is our f e eling that both of these programs 
d i r e ctly affect the p ublic so s h o uld be subject to APA. We 
w o u l d  e xpect more r e a s o n a b l e  p o l i c i e s  were the regul ated to 
c o m m u n i c a t e  with the regulators.

l\
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The Division  of Retirem ent and Benefits, in this o f f i c e ' s  
opinion, has frequently i n t e r p r e t e d  its statutory a u t h o r i t y  
in a q u e s t i o n a b l e  manner. W h e n  queried, the D i v ision ha<£> 
ob t a i n e d  a legal opin ion u p h o l d i n g  its applicat ion of the 
lav; based  on consis t e n t  past a d m i n istrative practice. The 
PERS and TRS Boards i n f r e q u e n t l y  issue regulations, but these 
are not under APA procedures. We believe the Division of 
R e t i r e m e n t  and Benefits o u g h t  to be subject to the A d m i n i s t r a t i v e  
Pr o c e d u r e s  Act.

A t t a c h m e n t  #8 speaks to the need for regulations as a stop-gap 
s o l ution concerni ng O c c u p a t i o n a l  Lice nsing's release of bonds 
and cash o r  o t h e r  a cceptable n e g o t i a b l e  security in lieu thereof. 
( A 7 9 - 0 1 8 1 , A 7 9 - 0 1 6 5 , A79-0688)

An d  lastly, attachment #9 conce r n s  a comp laint about Day Care 
Assistance. Our co mpla i n a n t  asked that this i nforma tion be 
sent to you. (77-1421)

rj
A t t a c h m e n t s



p r ' r a . r v l c  F l a v i n Reply lo:

Stale ol Alaska

&  840 K Street, Room 203
Anchorage, Alaska 99501 
(907) 276-4011

□  Pouch WO
Juneau, Alaska 99811 

August 23, 1979 (907) 465-4970

D  P.O. Box 74358
Fairbanks, Alaska 99707 
(907) 452-4001

Re: Ombudsman Gomp]aint A79-0684
(Closed)

Please be advised the above-captioned complaint, alleging that the 
Department of Public Safety's Fish and Wildlife Protection Division 
improperly closed the Yetna River for King Salmon fishing on June 16, 
has been fully investigated.

As my assistant earlier explained to you, Fish and Wildlife Protection 
Officers John Knud son and Joe Campbell patrolled the confluence of the 
Yetna River and Lake Creek that day. Lake Creek was open for King 
Salmon fishing; Yetna River was not. The agency officers were operating 
under state regulation 5 AAC 60.030 (a) (4), which allowed fishermen to 
fish just that area of the Yetna that was a direct line across the Yetna 
frcm both banks of Lake Creek. The regulation (as correctly interpreted 
by Officers Campbell and Knud sen) restricted fishing on the Yetna to the 
area shewn in figure A, on the attached diagram.

In explaining this to the 200 fishermen on the Yetna bank, with you, 
both officers felt the regulation unfair. They informed all the fishermen 
of the same legal restrictions on where people could fish that day.
Officers Campbell and Knudsen reported that almost all the other fishermen 
moved to locations where they could legally fish.

However, upon returning to Anchorage, the two informed their 
supervisor (Lt. Wayne Fleeks) of the problem encountered. The agency 
then requested the Board of Fish consider substituting the fresh water 
regulatory definition with the one determining where fresh water intersects 
with salt water. As the water color in fresh water/salt water confluences 
is easily marked, the definition of those confluences is different in 
state regulations. Those regulations (5 AAC 72.040 (8) provide for 
fishing in waters colored the same as the inflowing waterway as shown 
in figure B on the attached diagram.



As the water coloring of lake Creek is delectably different than 
Yetna River, even though both are fresh water, the agency felt it could 
ask the Board of Fish to substitute the latter definition. The Board of 
Fish expeditiously approved the change for Lake Creek and Yetna River, 
providing for fishing on the Yetna as outlined in figure C on the attached 
diagram.

Hence, when your acquaintance went back to the Yetna River shortly 
after June 16, he was given the new regulation interpretation of where 
he could legally fish on the Yetna.

We find the agency acted correctly when its officers told you 
fishing on the Yetna was prohibited. However, your basic complaint was 
partially justified, as even the agency saw the unfairness of restricting 
the fishing to just the bank-to-bank area. Since the agency remedied 
the basic unfairness, we believe no recommendation from us is warranted. 
Thanks to the agency actions, we further find the complaint partially 
rectified: the basic unfairness was corrected. Thank you for bringing 
this matter to our attention.

Sincerely,

FF/CA/jm

Attachment



FIGURE A
Black Areas: proper areas for 
fishing pursuant to 5 AAC 60.030

(a) (4)

YETNA RIVER

FIGURE B
fishing pursuant to 5 AAC 72.040 (8) 
Dotted Areas: Color of water more 
similiar to lake Creek than Yetna.
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YETNA RIVER

FIGURE C 
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m t p u L c i  s  m  a ,  i a Stale ol Alaska

IFVanlc JF'la.vixi Reply to: 

XI
S e p t e m b e r  29, 1978

Dick Chitty, D i r e c t o r
D i v i s i o n  of Lands, Leasing, R i g h t - o f - W a y  

and State E q u i p m e n t  
D e p a r t m e n t  of T r a n s p o r t a t i o n  
Pouch Z
Juneau, A l a s k a  99811

□

840 K Street, Room 203 
Anchorage, Alaska 99501 
(907) 276-4011

Pouch W0
Juneau, Alaska 99811 
(907) 465-4970

P.O. Box 74358 
Fairbanks, Alaska 99707 
(907) 452-4001

Re: O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 1 8 4
(Pending)

Dear Mr. Chitty:

Please be a d v i s e d  that the a b o v e - r e f e r e n c e d  complaint, 
alleg i n g  that the D e p a r t m e n t  i m p r o p e r l y  l eased land at the 
A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t  to the A l a s k a  N a t i o n a l  Bank 
of the North, h a s  b e e n  in vestigated. We find the c o m p l a i n t  
to be justified.

DOT POSITION:

Your S e p t e m b e r  4 l e t t e r  to Steve P a v i s h  states, "The 
P l a n n i n g  D i v i s i o n  w a s  c o n s u l t e d  r e g a r d i n g  the r e s o l u t i o n  of 
the A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t  M a s t e r  Plan A d v i s o r y  
Committee. We are a d v i s e d  that the p l a n n e d  u s a g e  by the 
bank for this s p e c i f i c  p i e c e  of p r o p e r t y  is not i n c o m p a t i b l e  
with the m a s t e r  p l a n  b e i n g  developed. 'The c e n t e r  is 
totally  d e p e n d e n t  o n  d a t a  a r r iving on s c h e d u l e d  a i r c r a f t  
as w e l l  as on the b a n k ' s  leased aircraft' a c c o r d i n g  to A l a s k a  
Na t io nal Bank of the North. P l e a s e  p r o c e s s  the lease in the 
normal fashion."

The D e p a r t m e n t  a r g u e s  that this lease was for qn a u x i l i a r y  
aviation p r u p o s e  and, therefore, non-cot:iroversial accordjjig_ 
sound land use p l a n n i n g .  Mr. Head's m e m o  to y o u  of S e p t e m b e r  
6 states:

"The g e n e r a l  a r e a  in w h i c h  this lease has b e e n  filed is 
r e c o m m e n d e d  to h a v e  a land c l a s s i f i c a t i o n  of 'aviation 
support' a c t i v i t i e s  . . . 'Aviat ion support' . . . 
reserves the land for any e n t e r p r i s e  w i t h  a r e q u i r e m e n t  
for i n t e r f a c i n g  w i t h  air c a r r i e r s  . . . T h e  needs of 
the A l a s k a  B a n k  of the North w e r e  s u f f i c i e n t l y  c o m p e l l i n g  
foj^-thH~Lands and L e a s i n g  d i v i s i o n  to c l a s s i f y  the m as 
'<*1auxiliary^)aviation' . . . O n c e  this d e c i s i o n  was 
reaclredy (The p r o p o s e d  l o c at ion b e c a m e  n o n - c o n t r o v e r s i a l  
from the s t a n d p o i n t  of the p l a n n e d  land use c l a s s i f i c a­
tion . . . this w a s  an e x e r c i s e  of j u d g e m e n t  w i t h i n  the 
realm of m a n a g e m e n t  . . ."



The D e p a r t m e n t  c o r r e c t l y  p u b l i s h e d  and p o s t e d  the legal 
n otice of Bank o f  the N o r t h ' s  a p p l i c a t i o n  to lease State 
a i rpo rt lands f o r  45 y e a r s  at a rate of $.08 p e r  square 
foot, and a l l o w e d  for p u b l i c  c o m me nt. The legal ad s tated  
that a h e a r i n g  w o u l d  be h e l d  o n  the lease a p p l i c a t i o n  if the 
D e p a r t m e n t  r e c e i v e d  t wenty w r i t t e n  requests. S i n c e  less 
than this n u m b e r  of w r i t t e n  o b j e c t i o n s  w e r e  r eceived, the 
lease was s i g n e d  b y  the S t a t e  on S e p t e m b e r  5.

O M B U D S M A N  F I N D I N G S ;

1. The Bank o f  the N o r t h  l e a s e  for a dat a p r o c e s s i n g  
center w a s  i m p r o p e r l y  j u s t i f i e d  as an "auxi liary" 
aviatio n use.

14 AAC 10.320(b) d e f i n e s  c l a s s e s  o f  land uses. (2) states: 
" auxiliary" such as t a x i c a b  service; r e n t - a - c a r  agency; 
c ocktail leunge; g i f t  shop; b a r b e r  shop; cafe; skytel; 
hotel- m o t e l ;  newssta nd; i n s u r a n c e  sales; arcade; and 
g e n e r a l l y  a n y  b u s i n e s s  or s e r v i c e  not i n c l u d e d  in 
"aviation f u n c t i o n "  w h i c h  is lo c a t e d  and o p e r a ted 
for the c o n v e n i e n c e  of the a i r - t r a n s i e n t  p u b l i c  and 
employees n e c e s s a r y  to t h e  m a i n t e n a n c e  and o p e r a t i o n  of 
the airport;

Section (3) d e f i n e s  " n o n - a v i a t i o n "  uses.
such as grocery store; cafe; liquor store; lumber yard; 
agriculture; golf course; automobile service station; 
shopping center; bowling alley; and generally any b usiness 
or service not normally related to aviation or the 
aTr-transient public and wh i c h  does not offer a~ product 
or service normally u s e ?  by the air-transient public 
and whTch" is^ located and operated to derive its income 
in maj~or part from the general publT c ;

By no stretch o f  the i m a o i n a t i o n  c a n  a data p r o c e s s i n g  
center for b a n k  r e c o r d s  be c o n s i d e r e d  an " auxilia ry" a v i a t i o n  
use under the d e f i n i t i o n s  in t h e s e  r e g u l a t i o n s  w h i c h  are 
currently in effe ct. Mr. H e a d ' s  r e f e r e n c e  to "aviat ion 
support" uses w h i c h  h a v e  a r e q u i r e m e n t  for i n t e r f a c i n g  w i t h  
air c arriers b e a r s  no r e s e m b l a n c e  to r e g u l a t o r y  d e f i n i t i o n s  
of a l t e r n a t i v e  land  uses. It is n o t  m a n a g e m e n t ' s  p r e r o g a t i v e  
to d e s i g n a t e  t y p e s  of use w h i c h  c o n f l i c t  w i t h  legal regulations. 
Further, the l e g a l  n o t i c e  on this lease s tate d it was for 
n o n - a v i a t i o n  p u r p o s e s .

2. By i m p r o p e r l y  c l a s s i f y i n g  this as an a u x i l i a r y  a v i a t i o n  
lease, the D e p a r t m e n t  s u b v e r t e d  its r e g u l a t i o n s  w h i c h  
restr i c t  i s s u a n c e  of n o n - a v i a t i o n  leases.

14 A A C  1 0 . 3 2 0 ( c ) (3) r eads in part:
Leases for n o n — a v i a t i o n  use. Such n o n - a v i a t i o n  use of 
the a i r p o r t  l a n d s  as may b e  p e r m i t t e d  by the d i v i s i o n
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may not i n t e r f e r e  w i t h  the s a f e  and n o r m a l  o p e r a t i o n  
of the airport; m a y  n o t  v i o l a t e  s t a t e  o r  f e d e r a l  laws; 
and may be p e r m i t t e d  o n l y  u p o n  lands or f a c i l i t i e s  
not i m m e d i a t e l y  n e e d e d  for a v i a t i o n  fu n c t i o n s , a u x i l i a r y 
p u r p o s e s , or for e x p a n s i o n  or d e v e l o p m e n t  p u r p o s e s , 
and leases or p e r m i t s  w h i c h  a l l o w  s u c h  n o n - a v i a t i o n  
use may n o t  e x t e n d  b e y o n d  t he tim e d u r i n g  w h i c h  such 
lands or f a c i l i t i e s  c a n  r e a s o n a b l y  be e x p e c t e d  to 
be u n n e c e s s a r y  for e x p a n s i o n  or d e v e l o p m e n t  p u r p o s e s .

By i n correctly j u s t i f y i n g  this as an a u x i l i a r y  a v i a t i o n  lease, 
DOT staff c o n t e n d s  t h a t  the r e q u i r e m e n t s  in this r e g u l a t i o n  
need not be met. H o w ever, s i n c e  the d a t a  p r o c e s s i n g  c e n t e r  
can only m e e t  r e g u l a t o r y  d e f i n i t i o n s  of a n o n - a v i a t i o n  use, 
the r e q u i r e m e n t s  a b o v e  do apply. A c c o r d i n g  to Mr. H e a d ' s  
m e m o  r e f e r e n c e d  above, the a i r p o r t  land i n v o l v e d  in the Bank 
of the North lease "is r e c o m m e n d e d  to h a v e  a land c l a s s i f i c a t i o n  
of 'aviation support' a c t i v i t i e s " .  C l e a r l y ,  t h e r e f o r e ,  the 
D e p a r t m e n t  has v i o l a t e d  the r e s t r i c t i o n s  in 14 A A C  1 0.3 20 (c)(3).

3. By in,properly c l a s s i f y i n g  this as an a u x i l i a r y  a v i a t i o n  
lease and d e e m i n g  it, t h e r e f o r e ,  n o n - c o n t r o v e r s i a l  and by 
strictly i n t e r p r e t i n g  l e g a l  n o t i c e  p r o v i s i o n s  r e g a r d i n g  
requests for p u b l i c  h e a r i n g ,  the D e p a r t m e n t  d i d  not 
allow a d e q u a t e  p u b l i c  i n p u t  on i s s u a n c e  of this lease 
and did not a f f o r d  a d e q u a t e  we'ight to th e inp ut received.

Since this lease c a n  be d e f i n e d  o n l y  as n o n - a v i a t i o n ,  and 
since it was g r a n t e d  o n  lands g e n e r a l l y  c l a s s i f i e d  as 
"aviation support" b e c a u s e  "much of the s u r r o u n d i n g  l a n d  is 
i r r e t r i e v a b l y  c o m m i t t e d  to l e ases o f  thi s n a t u re", it m u s t  
be c o n s i d e r e d  c o n t r o v e r s i a l  and, as such, s h o u l d  c e r t a i n l y  
have gone to p u b l i c  hearing.

The D e p a r t m e n t  has a r g u e d  t h a t  less than t w e n t y  w r i t t e n  
object i o n s  w e r e  r e c e i v e d  d u r i n g  the p u b l i c  c o m m e n t  period.
The D e p a r t m e n t  has f a ile d to c o n s i d e r  that e a c h  of the s even 
signers of R e s o l u t i o n  8/9-1 of the 7\nchorage I n t e r n a t i o n a l  
A i r p o r t  M a s t e r  P l a n  A d v i s o r y  C o m m i t t e e  r e p r e s e n t  a s p e c i a l  
interest r e l a t i n g  to the a i r p o r t . - E a c h  s i g n e d  n o t  as an 
individual, b u t  as r e p r e s e n t a t i v e  of a g r o u p  of i n d i v i d u a l s  
w h o  o b j ected to the lease. T h e  o b j e c t i o n  of s e v e n  o r g a n i z a t i o n s  
s houl d be s u f f i c i e n t  j u s t i f i c a t i o n  for a p u b l i c  hearing.

Further, since this l eas e a p p l i c a t i o n  q u i t e  o b v i o u s l y  had 
m a s t e r  pl an land u s e  i m p l i c a t i o n s ,  the w r i t t e n  o b j e c t i o n  of 
the M a s t e r  Plan A d v i s o r y  C o m m i t t e e  s h o u l d  h a v e  c a r r i e d  m o r e  
weight. The D e p a r t m e n t  a r g u e s  t h a t  this g r o u p  does not 
c o n s t i t u t e  a p u b l i c  f o r u m  and that "no s o u r c e  p r e s e n t l y  
exists for o n g o i n g  p u b l i c  i n p u t  on t he a i r p o r t . "  N e v e r t h e l e s s ,  
this A d v i s o r y  C o m m i t t e e  is the o n l y  e s t a b l i s h e d  e x t e r n a l  r e v i e w  
m e c h a n i s m  on w h i c h  the D e p a r t m e n t  c a n  call.
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T he lease to Bank of the N o r t h  for a d a t a  p r o c e s s i n g  
c e n t e r  w a s  i s s u e d  at an u n l a w f u l l y  low rate.

A  J a n u a r y  28, 1976 l e t t e r  f r o m  A t t o r n e y  G e n e r a l  G r o s s  to 
C o m m i s s i o n e r  H a r r i s  states ". . . it w a s  b r o u g h t  to our 
a t t e n t i o n  that r e n t a l s  at the a i r p o r t  are s u b s t a n t i a l l y  
b e l o w  fair m a r k e t  value. U n d e r  the law, t h e  p r o p e r t y  
m u s t  be l eased at m a r k e t  value. AS 2.15.090; 14 A A C  10.
340. A  lease at less than m a r k e t  v a l u e  is u n a l w f u l , and 
arguably, the l e s s e e  owes the S tate the d i f f e r e n c e  b e t w e e n  
his a c t u a l  r e n t a l  and the a c t u a l  value. "

On Ju ne 12, 1976, C o m m i s s i o n e r  H a r r i s  r e s p o n d e d ,  "We are 
sure y o u  can a p p r e c i a t e  the fact that  a c o m p l e t e  s t a t e - w i d e  
c o n v e r s i o n  t^ a fair m a r k e t  v a l u e  s y s t e m  of a i r p o r t  land 
l e asing w o u l d  b e  an e x t r e m e l y  c o s t l y  e n d e a v o r  . . .  We 
are, therefore, i n i t i a t i n g  a p r o g r a m  w h e r e  l e a s e s  for 
n o n - a v i a t i o n  l a n d  uses on A n c h o r a g e  and F a i r b a n k s  I n t e r n a t i o n a l  
A i r p o r t s  w i l l  be i s s u e d  on a fair m a r k e t  v a l u e  b a s i s . The 
p r o g r a m  w i l l  c a l l  for the r e s p e c t i v e  lea se a p p l i c a n t s  to hire, 
at their  o w n  expense, a n  a p p r a i s e r  a p p r o v e d  b y  t h e  Division, 
of Aviation. T h e  a p p r a i s e r ' s  r e p o r t  w o u l d  t h e n  b e  used as 
the basis of t h e  lease rental. W e  b e l i e v e  th is p r o g r a m  
w i l l  p e r m i t  us to b e g i n  a fair m a r k e t  v a l u e  r e n t a l  s y s t e m  
at a m i n i m u m  o f  e x p e n s e  to the s t ate."

Again, in a r e s p o n s e  to me o n  S e p t e m b e r  30, 1976, C o m m i s s i o n e r  
H a r r i s  s tated "Your r e c o m m e n d a t i o n  has b e e n  rev^eilwed and 
t e n t a t i v e  c o n c l u s i o n s  reached. L e a s e s  for non-avi_.tion 
uses w i l l  be a p p r a i s e d  and l eased at the g r e a t e r  o f  e i t h e r  
the lot's a p p r a i s e d  fair m a r k e t  v a l u e  or a c e r t a i n  s p e c i f i e d  
m i n i m u m  a m o unt ."

I d o n ' t  b e l i e v e  w e  n e e d  to b e l a b o r  this further.

5. The Bank o f  the N o r t h  l ease a p p l i c a t i o n  r e c e i v e d  
p r e f e r e n t i a l  t r e a t m e n t  by the D e p a r t m e n t .

We note a w r i t t e n  c o m m e n t  that the L e a s e  A p p l i c a t i o n  R e v i e w  
C o m m i t t e e  r e c e i v e d  i n s t r u c t i o n s  f r o m  y o u  on J u n e  19 (six 
days a fter the l e a s e  a p p l i c a t i o n  w a s  receive d) to i s s u e  the 
lease as soon as p o s s i b l e  p e r  C o m m i s s i o n e r  H a rris, Pat 
Ryan, and J i m  O ' S u l l i v a n .

W e  note also an A u g u s t  7 l e t t e r  f r o m  S t e p h e n  P a v i s h  to Mr.
E l t o n  E. Engst r o m ,  P r e s i d e n t  of E n g s t r o m  B r o t h e r s  C o m pany, 
w h i c h  stat es in p e r t i n e n t  p a r t  "The fish o p e r a t i o n  as 
p r o p o s e d  (in E n g s t r o m ' s  lease application) is i n c o m p a t i b l e  
w i t h  sound a i r p o r t  p l a n n i n g  and d e v e l o p m e n t  in that land on 
the a i r p o r t  is in c r i t i c a l  s hort s u p p l y  . . . We, theref ore, 
m u s t  hol d a v a i l a b l e  land for o p e r a t i o n s  w h i c h  m u s t  h a v e  an 
a i r p o r t  location. In the case of y o u r  p r o p o s e d  f i s h  operation,



‘the time for t r a n s p o r t a t i o n  b e t w e e n  the p l a n e  and the p r o c e s s i n g  
p l a n t  appears to b e  s u c h  t h a t  the p r o d u c t  l e a v i n g  a p l a n e  by 
t r u c k s  can e q u a l l y  w e l l  m o v e  to a p r o c e s s i n g  s t a t i o n  l o c a t e d  
o f f  the air port."

In o u r  view, the C h i e f  o f  A i r p o r t  L e a s i n g  c o r r e c t l y  r e j e c t e d  
this a p p l i c a t i o n  for a n o n - a v i a t i o n  u se o f  a.i r p o r t  lands.
W e  c a n n o t  u n d e r s t a n d ,  h o w e v e r ,  h o w  t h e  t i m e  for t r a n s p o r t a t i o n  
b e t w e e n  the p l a n e  a n d  the d a t a  p r o c e s s i n g  c e n t e r  c o u l d  be 
any m o r e  v i t a l  than the time r e q u i r e d  to t r a n s p o r t  fish.
W e  c a n  only c o n c l u d e  that, h a d  t h e r e  n o t  a p p a r e n t l y  b e e n  a 
" m a nagemen t" d e c i s i o n  to call the B a n k  of the N o r t h  l ease 
"auxiliary", and h a d  t h e r e  n o t  a p p a r e n t l y  b e e n  i n s t r u c t i o n s  

f r o m  top m a n a g e m e n t  in the D e p a r t m e n t  f r o m  the o u t s e t  to 
p r o c e s s  this a p p l i c a t i o n  as q u i c k l y  as p o s s i b l e ,  the d i s p o s i­
tio n  o f  this lease a p p l i c a t i o n  m i g h t  w e l l  h a v e  b e e n  d i f f e r e n t .

In r e s p o n s e  to a L e g i s l a t i v e  A u d i t  r e c o m m e n d a t i o n  that DO T 
d e v e l o p  c o m p r e h e n s i v e  r e v e n u e  p l a n  for A n c h o r a g e  I n t e r n a t i o n a l  
Ai r p o r t ,  the D e p a r t m e n t  r e s p o n d e d  in June, 1977 ". . . i f  
the 'Division of A v i a t i o n 1 s h o u l d  f o s t e r  s o u n d  e c o n o m i c  c o n d i t i o n s  
in air comme rce a m o n g  the air c a r r i e r s  in the p u b l i c  i n t e r e s t  
and p r o m o t e  a d e q u a t e  e c o n o m i c a l  a n d  e f f i c i e n t  s e r v i c e  by 
air c a r r i e r s  and p r o m o t e  r e a s o n a b l e  c h a r g e s  w i t h o u t  u n j u s t  
d i s c r i m i n a t i o n , u n d u e  p r e f e r e n c e s , or d i s a d v a n t a g e s  and u n f a i r  
or d e s t r u c t i v e  c o m p e t i t i v e  p r a c t i c e s ,  t h e n  the ’D i v i s i o n  
of A v i a t i o n 1 has d o n e  a c o m m e n d a b l e  job o f  p r e s e r v i n g  the 
i n t e g r i t y  of the o p e r a t i o n . "

W h i l e  the D e p a r t m e n t  w a s  r e f e r r i n g  h e r e  to p h i l o s o p h i c a l  
q u e s t i o n s  r e g a r d i n g  l e a s e  rates for a v i a t i o n  p u r p oses , 
the s u bj ect c o m p l a i n t  m a k e s  us w o n d e r  h o w  c o m m e n d a b l e  a 
job of p r e s e r v i n g  the i n t e g r i t y  o f  the o p e r a t i o n  the 
D e p a r t m e n t  is n o w  doing.

R E C O M M E N D A T I O N S :

D e s p i t e  the a u x i l i a r y / n o n - a v i a t i o n  i m p r o p r i e t i e s  
l i s t e d  as findings, w e  are n o t  r e c o m m e n d i n g  c a n c e l l a t i o n  
of this lease. I h a v e  n o t e d  w i t h  i n t e r e s t  just how fast
the ‘Ba n k  of the N o r t h  d a t a  p r o c e s s i n g  c e n t e r  is b e i n g
constructed.

T w o  r e c o m m e n d a t i o n s  h a v e  r e s u l t e d  f r o m  this complai nt, 
however :

1. D O T  should i m m e d i a t e l y  c o n t a c t  the B a n k  of the North,
and instruct the B a n k  to h i r e  an a p p r a i s e r  w h o  m e e t s
w i t h  the a p p r o v a l  of the D e p a r t m e n t .  A  fair m a r k e t  
value a p p r a i s a l  of the l eas ed l a n d  s h o u l d  be c onducte d, 
and the lease r e n t a l  r e c o m p u t e d  b a s e d  on the true land



value. T h i s  r e c o m m e n d a t i o n  c o n f o r m s  e x a c t l y  to 
C o m m i s s i o n e r  Harris' p r o m i s e d  p o l i c y  c h a n g e s  and to 
r e c o m m e n d a t i o n s  of the A t t o r n e y  General.

2. I am e x t r e m e l y  c o n c e r n e d  that the D e p a r t m e n t  h a s  no
e s t a b l i s h e d  m e c h a n i s m  b y  w h i c h  to s o l i c i t  r e p r e s e n t a t i v e  
p ubli c i n p u t  on p r o p o s e d  a i r p o r t  land uses. It is 
r e c o m m e n d e d  t h a t  such a b o d y  be c o n s t i t u t e d  w i t h  
powers and r e s p o n s i b i l i t i e s  s p e c i f i c a l l y  d e l i n e a t e d .

I am also c o n c e r n e d  a b o u t  the d u t i e s  a n d  a u t h o r i t y  
of the M a s t e r  P l a n  A d v i s o r y  C o m m i t t e e .  I r e c o m m e n d  
that the role o f  this C o m m i t t e e  b e  sp ecif i e d ,  a nd that 
its r e l a t i o n s h i p  to L A R C  be defined. The D e p a r t m e n t  
insists t h a t  this C o m m i t t e e ' s  role is to a d v i s e  on 
general p o l i c i e s  only, and to have no i n p u t  on the 
o p e r a t i o n a l  d e c i s i o n s  w h i c h  i m p l e m e n t  t h e s e  policies.
The C o m m i t t e e  m e m b e r s  are c o n c e r n e d  t h a t  t h e i r  a d v i s o r y  
role is f utile s i n c e  t h e i r  r e c o m m e n d a t i o n s  are r a r e l y  
so l i cited and f r e q u e n t l y  ignored.

We thank the m a n y  D O T  s t a f f  m e m b e r s  w h o  c o o p e r a t e d  d u r i n g  
the course of th is i n v e s t i g a t i o n .  I shall  a p p r e c i a t e  y o u r  
w r i t t e n  r e s p o n s e  to t h e s e  r e c o m m e n d a t i o n s  w i t h i n  t h i r t y  days.

Sincerely,

cc: D o n  Harris, C o m m i s s i o n e r  , D O T
Dick Holden, D e p u t y  C o m m i s s i o n e r ,  DOT
M a rth a Mills, A t t o r n e y  G e n e r a l ' s  O f fic e, A n c h o r a g e

P M : F F / g p w



D B E U R T M B X T  O F  ATI*ESAL ECESSOOKCES
DIVISION OF PARKS

S e p t e m b e r  !8, 1978

Re: O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 0 0 0

Division of Parks 
6 1 9  W arehouse Dr.. S u ile  2 1 0  

A n ch ora ge . A laska 9950J

E g g  o w e

SEP 19 1978

anchorage
OFFICE OF THE OMBUDSMAN

Mr. F r a n k  F l a v i n  

O m b u d s m a n

8 4 0  "K" Street, R o o m  203 

A n c h o r a g e ,  A l a s k a  99501

D e a r  Mr. Flavin:

T h a n k  y o u  for your  l e t t e r  of A u g u s t  28, 1978 r e l a t i v e  to D e n a l i  S t a t e  

Park.

T h e r e  is one d i s c r e p a n c y  w h i c h  w e  w i s h  to b r i n g  to y o u r  a t t e n t i o n :  

c o n t r o l  of h u n t i n g and f i s h i n g r e s t s  w i t h  the D e p a r t m e n t  of F i s h  a n d  

Game. T h e y  c o n t i n u e  to d e s i g n a t e  o p e n  a r e a s  a n d  c o n t r o l  t h es e  a c t i v i­

ties w i t h i n  S t at e  Parks. U s e  of f i r e a r m s  in s t a t e  p a r k  a r e a s  is w i t h i n  

th e  j u r i s d i c t i o n  of the D i v i s i o n  of Parks. T h e r e f o r e  h u n t i n g  m a y  b e  

a l l o w e d  in a r e a s  cl os e d  to f i r e a r m s  (by o t h e r  m e t h o d s ) . D e n a l i  is o p e n  

to b o w  h u n t i n g  and h a s  g e n e r a l l y  b e e n  p o p u l a r l y  r e c e i v e d  as s u c h  b y  

h u n t e r s  not w i s h i n g  to c o m p e t e  w i t h  f i r e a r m  h u n t e r s .

W e  are in the p r o c e s s  of r e v i s i n g  o u r  P a r k  r u l e s  and r e g u l a t i o n s  and 

w i l l  i n c l u d e  a s p e c i f i c  p r o v i s i o n  r e l a t i v e  to f i r e a r m s  in D e n a l i  S t a t e  

Park.

S i n c e r e l y ,

T e r r y v A )  M c W i l l i a m s  

D i r e c t o r

J C : p g

c.c: J e a n n e  Comer, C h i e f  of M a i n t e n a n c e  and O p e r a t i o n s



A u g u s t  28, 1978

Ke: O m b u d s m a n  C o m p l a i n t s  A 7 8 - 0 9 4 7
a nd A 7 8 - 1 0 0 0

Y o u r  c o m p l a i n t  a g a i n s t  F i s h  a n d  G a m e  for i n a d e q u a t e  
h u n t i n g  r e g u l a t i o n s  r e g a r d i n g  D e n a l i  S t a t e  P a r k  has b e e n  
d i s c o n t i n u e d  and a s i m i l a r  c o m p l a i n t  o p e n e d  a g a i n s t  N a t u r a l  
R e s o u r c e s ,  D i v i s i o n  o f  Parks. F i s h  a n d  G a m e  c l a i m s  no 
a u t h o r i t y  to p r o m u l g a t e  h u n t i n g  r e g u l a t i o n s  in s t a t e  p a r k s  —  
P a r k s  does (see A S  4 1 . 2 0 . 0 2 0  (6) e n c l o s e d )  .

I' m  also e n c l o s i n g  the e n t i r e  s t a t u t e  o n  the D e n a l i  
S t a t e  Park. You w i l l  n o t e  t h a t  t h e r e  is n o  s e c t i o n  " I n c o m p a t i b l e  
u s e s  p r o h i b i t e d "  s i m i l a r  to A S  4 1 . 2 0 . 2 7 0  o n  K a c h e m a k  Bay 
S t a t e  Park, and like s e c t i o n s  in the s t a t u t e s  on o t h e r  s tate 
p a r k s .  N e i t h e r  is t h e r e  a s e c t i o n  o n  " D i s c h a r g e  of f i r e arms " 
s i m i l a r  to A S  4 1. 20.280. The s e c t i o n s  o n  f i r e a r m s  in o t h e r  
s t a t e  p a r k  l e g i s l a t i o n  p r o v i d e  t h a t  f i r e a r m s  u s e  m a y  be p e r m i t t e d  
w h e n  a u t h o r i z e d  b y  r e g u l a t i o n .  It is the p o s i t i o n  of the 
D i v i s i o n  of Parks t h a t  sin ce they h a v e  n o t  a l l o w e d  u s e  of 
f i r e a r m s  in D e n a l i  S t a t e  P a r k  b y  r e g u l a t i o n ,  it is t h e r e f o r e  
p r o h i b i t e d . '  P a r k s  c i t e s  AS 1 1 . 5 5 . 0 5 0  in the c r i m i n a l  c o d e  
as a u t h o r i t y  for p r o h i b i t i n g  d i s c h a r g e  o f  f i r e a r m s  in
D e n a l i  State Park.

« ,• • • •

I have found y o u r  c o m p l a i n t  a g a i n s t  the D i v i s i o n  of Parks, 
a l l e g i n g  i n a d e q u a t e  h u n t i n g  r e g u l a t i o n s  in D e n a l i  S t a t e  Park, 
to be p a r t i a l l y  just if i e d .  A l t h o u g h  h u n t i n g  in the P a r k  is 
p r o h i b i t e d ,  it is v e r y  d i f f i c u l t  fo r a . c i t i z e n  to d e t e r m i n e  
w h y  —  it w a s  v e r y  d i f f i c u l t  f o r  us t o  f i n d  the i n f o r m a t i o n .
P a r k s  assures us t h a t  a s p e c i f i c  p r o v i s i o n  w i l l  be i n c l u d e d  
w h e n  their r e g u l a t i o n s  a r e  r e v i s e d  t h i s  fall. I, t h e r e f o r e ,  
c o n s i d e r  y o u r  c o m p l a i n t  to h a v e  b e e n  r e c t i f i e d .

• I h o p e  that  this i n f o r m a t i o n  is h e l p f u l  a n d  t h a n k  y o u  
f o r  y o u r  patience.

S i n c e r e l y ,

F F / P M : r j
F.nclosures

F r a n k  F l a v i n
O m b u d s m a n



Re: O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 0 0 0
(Closed) ■

Dea r  Ms. M cWil liams: , • • . . .

The a b o v e - r e f e r e n c e d  c o m p l a i n t ,  a l l e g i n g  inade quate 
r e g u l a t i o n s  on the d i s c h a r g e  o f  f i r e a r m s  i n  D enal i State 
Park, has b e e n  i n v e s t i g a t e d  and is f o u n d  to b e  p a r t i a l l y  
justifie d.

Your staff has e x p l a i n e d  t h a t  s i n c e  d i s c h a r g e  of f i r e a r m s  
is n o t  specif i c a l l y  a l l o w e d  b y  r e g u l a t i o n ,  it is p r ohibited.  ,
A S  1 1 . 5 5 . 0 5 0  was cited as a u t h o r i t y .  I a l s o  u n d e r s t a n d  tha t 
the D e n a l i  State P a r k  s t a t u t e  d o e s  n o t  c o n t a i n  the s p e c i f i c  
l a n g u a g e  o n  d i s c h a r g e  of f i r e a r m s  found in other state p a r k  
statutes.

A l c h o u g h  the D i v i s i o n ' s  p o s i t i o n  m a y  b e  t e c h n i c a l l y  
c o r r e c t ,  I have found this c o m p l a i n t  to b e  p a r t i a l l y  j u s t i f i e d  
d u e  to the diffic u l t i e s  e n c o u n t e r e d  b y  o u r  c o m p l a i n a n t  and 
o u r s e l v e s  in d e t e r m i n i n g  a u t h o r i t y  for c l o s i n g  the area to 
h u n t i n g .  We have suggested, and y o u r  s t a f f  has agreed, that 
y o u r  r e v i s e d  r e g u l a t i o n s  s h o u l d  c o n t a i n  a s p e c i f i c  p r o v i s i o n  
r e g a r d i n g  d i s c h a r g e  of firea r m s  in D e n a l i  S t a t e  Park. I 
c o n s i d e r  this a g r e e m e n t  to h a v e  r e c t i f i e d  our c omplaint, and 
h a v e  expl ained to our c o m p l a i n a n t  y o u r  a u t h o r i t y  for p r o h i b i t i n g  
hunting., , •• .

The c o o p e r a t i o n  and a s s i s t a n c e  o f  y o u r  s taff in r e s o l v i n g  
this m a t t e r  has b e e n  v e r y  m u c h  a p p r e c i a t e d .

Si.ncerely,

F F / P M : r j

F r a n k  F l a v i n
O m b u d s m a n



STATE OF ALASKA 
DEPARTMENT OF FISH AND GAME 
Ronald 0. Skoog, Commissioner 
Division of Commercial Fisheries 
Steven Penneyer, Acting Director

Contact: Michael Kelson 
Bristol Bay Area Biologist 
Box 199, Dillingham, AK 
Phone 842-5227

NEWS RELEASE - FOR IMMrDLATE RELEASE June 28, 1979

BRISTOL BAY VESSEL LENGTH CLARIFIED

It has care to the attention of the Department of Fish and Game cind the 

Divisior or Fish and Wildlife Protection, Dep - .nent of Public Safety, that 

some fisher an £ire considering adding temp:, cry bow o- s t e m  sections to their 

fishing boats. Th e  Department"* s position is tliat such additions v;ould be in 

violation o’f'ifAAC 06.341, t)hu regulation tliat sets tlie maximum length of 

Eriscol Bay fishiiv. vessels', if the additions resulted in an overall length 

greater than 32 feet.

£ # i\ if f

J° H%



July 2, 1979 x

S t e v e n  P e n n o y e r  
D i r e c t o r
D i v i s i o n  of C o m m e r c i a l  F i s h e r i e s  
D e p a r t m e n t  of F i s h  a n d  G a m e  
Su b p o r t  B u i l d i n g  
Juneau, A l a s k a  99801

Re: O m b u d s m a n  C o m p l a i n t s  A 7 8-1299
and A 7 9 - 0 6 4 7  (Closed)

D e a r  M r . P e n n o y e r

I d o n ' t  t h i n k  t h e r e  is any q u e s t i o n  that 5 A A C  06.341 
is ambiguous. P r o s e c u t i o n  w i l l  r e s u l t  in l egal c e r t a i n t y  
b u t  at c o n s i d e r a b l e  h a r d s h i p  to t h e  c i t i z e n  t h r u s t  into the 
"test c a s e” role.

Th e  news r e l e a s e  c l a r i f i c a t i o n  is a good idea. I w o u l d  
like to see a c o p y  o f  w h a t  is released.

I trust this i s s u e  w i l l  be p u t  to rest in December.

Sincerely,

F r a n k  F l a v i n  
O m b u d s m a n

FF:rj :

cc: J o h n  G i s s b e r g
Greg C o o k  :< 
c o m p l a i n a n t s



June 25, 1979Mike Kelson, Area Biolgist 
Commercial Fisheries 
Dillingham

TELEPHONE N O :

Boo^clasby, Regulations Specialist 
FR0M: Commercial Fisheries 

Juneau

SUBJECT:

Attached is correspondence between the division and the Orribudaran 
regarding temporary additions to the liulls of Bristol Bay boats and 
alleged vagueness. As you can see we are still of the opinion the 
regulation is not vague and that temporary additions to the hull that 
affect length will be considered in the ov -rail length i.easurement of 
the hull proper.

V'ould you please put out the attached news release (or amend it if you 
feel it desirable) for the bay stating that the regulation does
not allow te: • oraif bows, stern .. •. : fish boxes that, v;hen . .'.tached to 
the vessel, would v ;ult in cm .. -wall length ex . ling 32 feet.

V?e plan to submit a proposal for the December Board m  
deal with the subject of the above types of additions

Please relay this information to and discuss our posit 
Fish S< Wildlii*..- Protection staff. Thanks.

Parker, Middleton, F: Sharp



q ~ p  n  '

June 22, 1979

DEB’AKTMENT OE EBSIB «& <»AME
Subport Building, Juneau, Alaska 99801

■ ■ j p e B i K s i U
* * ' J  JUN 2 5 1979

anchorage 
OFFICE OF THE OMFUDSMAN

Frank Flavin 
Ombudsman
840 K Street, Roan 203 
Anchorage, Alaska 99501

Pa: Ombudsman Complaints A78-1299 and
A79-0647 (Pending)

Dear Mr. Flavin:

We have discussed with the Department of Law the reconmendation contained in 
your letter of June 15, 1979 that an emergency regulation be adopted clarifying 
5 AAC 06.341. Mr. John Gissberg's opinion was that at this time we would be 
unable to make a finding that the current regulation was injurious to the 
inmediate preservation of the public peace, health, safety, or general welfare 
as required in AS 44.62.250 for the adoption of emergency regulations. We 
could only speculate as to findings, for we are still of the opinion that the 
regulation is not unconstitutionally vague. We will be circulating a news 
release in Bristol Bay explaining our interpretation of "hull proper" as used 
in 5 AAC 06.341.

Mr. Gissberg's recommendation is to wait until a person is cited for a viola­
tion of 5 AAC 06.341 and then if the court decides that the regulation is vague 
we can make findings that an emergency exists based on the judge's decision.
The adoption of an emergency regulation regarding vessel length, no matter hew 
concise, without such legal direction coaid be struck dewn because the findings 
under which it was adopted were speculative as to the existence of an emergency.

We still plan to propose amendments to 5 AAC 06.341 at the December meeting of 
the Board of Fisheries. This is the best method for amending the regulation as 
it allows public input as required under the Administrative Procedures Act.

Steven Pennoyer, Acting Director 
Division of Conmercial Fisheries

cc: John Gissberg, Attorney General's Office, Anchorage
Greg Cook, Board of Fisheries and Game, Juneau

11-K3LH



! i T T l o i a c i  s  m  s l x x iilate 0) Alaska

F r a n k  i F ’ l a . ' v i r x

J u n e  15, 1979

S t e v e n  Pennoyer 
D i r e c t o r
D i v i s i o n  of C o m m e r c i a l  F i s h e r i e s  
D e p a r t m e n t  of Fish and Game 
Subport Bu ilding 
Juneau, A laska  99801

R e :

Reply I d:

D C  1140 K Street, Room 203 
Anchorage, Alaska 99501 
(907) 276-4011

□  Pouch W0
Juneau, Alaska 99811 

(907) 465-4970

□  P.O. Box 74358 
Fairbanks, Alaska 99707 
(907) 452-4001

O m b u d s m a n  Complaints(vA 7 8 - 1 2 9 9  
and A 7 9 - 0 6 4 7  (Pendinc

Dear Mr. Pennoyer:

S u b s e q u e n t  to y o u r  l e t t e r  of M a r c h  29, 1979, c o n c e r n i n g  
the i n t e r p r e t a t i o n  of 5 A A C  06.341, I c o n t a c t e d  J o h n  G i s s b e r g  
and Greg Cook. (Contrary to y o u r  letter, F i s h  and W i l d l i f e  
P r o t e c t i o n  of the D e p a r t m e n t  of P u b l i c  S a f e t y  w a s  c o n t a c t e d  
b y  us. Ms. H o lden d i s c u s s e d  this case w i t h  C a p t a i n  S h a r p  on 
O c t o b e r  25, 1978.)

We still feel that the r e g u l a t i o n  is a m b i g u o u s  in that 
"hull proper" is n ot defined. Y o u r  i n t e r p r e t a t i o n  is that 
"hull proper" m e a n s  any s e c t i o n  a d d e d  to the b o a t  w h e t h e r  
t e m p o r a r y  or cosmetic. In r e v i e w i n g  this s e c t i o n  a c o a s t  
guard d o c u m e n t a t i o n  o f f i c e r  felt that c o s m e t i c  and n o n - p e r m a n e n t  
a d d i tions  w o u l d  not_ be i n c l u d e d  in m e a s u r i n g  the "hull p r o p e r . "  
Again, the r e g u l a t i o n s  are silent.

A m b i g u i t y  e x i s t s  w i t h i n  the m e a n i n g  of the p r i n c i p l e s  
of s t a t utory c o n s t r u c t i o n  w h e n  a s t a t u t e  (or r e gul ation) is 
c a p a b l e  of b e i n g  u n d e r s t o o d  by r e a s o n a b l y  w e l l  i n f o r m e d  p e r s o n s  
in two or m o r e  d i f f e r e n t  senses. P r o c e d u r a l  d u e  p r o c e s s  
and fairness d e m a n d  that r e g u l a t i o n s  w i t h  a p o s s i b l e  c r i m i n a l  
sancti on be definite.

C l e a r l y  the s u b j e c t  r e g u l a t i o n  is unfair. We r e c o m m e n d  
that an e m e r g e n c y  r e g u l a t i o n  be a d o p t e d  d e f i n i n g  h u l l  proper.

T hank you for y o u r  p a t i e n c e  and c o n s i d e r a t i o n .

Sincer ely,

F r a n k  F l a v i n
O m b u d s m a n

F F : r j

cc: SE O m b u d s m a n  O f f i c e
John Gissberg 
compla i n a n t s



March 29, 1979

D E P A R T  NEXT OF FISII A M I  GAME
OFFICE OF THE COM M ISSIONER

S U B P O R T  BU ILD ING  
JUNEAU. ALASKA 99801

O m b u d s m a n  F r a nk  F l a v i n  

P ouch WO

June a u ,  A l a s k a  99811 

D e a r  Mr. Flavin:

U p o n  r e v i e w i n g  m y  F e b r u a r y  14, 1979 l e t t e r  to y o u  c o n c e r n i n g  O m b u d s m a n  C o m­

pl a i n t  A 7 8 - 1 2 9 9  and d i s c u s s i o n  w i t h  th e  D e p a r t m e n t  o f  Law, I a m  s u b m i t t i n g  

a d d i t i o n a l  i n f o r m a t i o n  to y o u  c o n c e r n i n g  t h e matt e r .

A  s u b s t a n ti a l  amount o f  c o n f u s i o n  c o n c e r n i n g  t h e  l e g a l i t y  o f  t e m p o r a r y  f i x­

tures b e i n g  a d de d  to v e s s e l s  e m p l o y e d  in the B r i s t o l Ba y  s a l m o n  n e t  f i s h e r y  

w o u l d  h a v e  b een e l i m i n a t e d  h a d  t h e  D e p a r t m e n t s  o f  L a w  and P u b l i c  S a f e t y  b e e n  

c o n s u l t e d  at the b e g i n n i n g  o f  t h e  i n v e s t i g a t i o n  p r o c e s s .  B o t h  D e p a r t m e n t s  

h a v e  d e v e l o p e d  p o l i c i e s  to h a n d l e  t h i s  matter.

T h e  C o a s t  G uard r e g i s t e r  le n g th  d e f i n i t i o n  d o e s  not a p p l y  to 5 A A C  0 6 . 34 1 ,  

thus Mr. Feero ' s  s t a t e m e n t  that t e m p o r a r y  s e c t i o n s  can b e  a d d e d  to a v e s s e l  

w i t h o u t  c h an g i n g  its r e g i s t e r e d  l e ng t h  does  n o t  a p p l y  to t h e  c a s e  at hand.

T h e  o n l y  State l a w  t hat r e f e r s  to C o a s t  G u a r d  r e g i s t e r s  le n g t h  is A S  1 6 . 0 5 . 8 3 5  

r e g a r d i n g  the length o f  s a l m o n  s e i n e  v e ssels. T h e  s t a t u t e  l i m i t s  o v e r a l l  

len gt h  to 58 feet a n d  C o a s t  G u a r d  r e g i s t e r  l e n g t h  to 50 feet, t h u s  i n d i c a t i n g  

t ha t  the S t a t e  r e c o g n i z e s  a d i f f e r e n c e  b e t w e e n  t h e  tw o  t y p e s  o f  m e a s u r e m e n t .

W h i l e  the C oast G u a r d  m a y  a l l o w  a d d i t i o n s  to a h ull tha t  a f f e c t  t h e  v e s s e l s  

o v e r a l l  length w i t h o u t  a f f e c t i n g  its r e g i s t e r e d  l e n g t h  t h e  S t a t e  d o e s  not.

5 A A C  06.342 sets a limit 'j,tbj.^-m.-t^.Lu)iim o v e r a l l  length o f  a v e s s e l  and 

r e l a t e s  that length to t h e A i u l l  p r o p e r ^  Bolt o n  bows, s t e r n  s e c t i o n s  o r  

t anks, no m a t t e r  h o w  t cmp or ar_y, D u e U T H e a p a r t  o f  t h e  hull w h e n  a t t a c h e d  and 

will be  c o n s i d e r e d  .so for o v e r a l l  l e n g t h  m e a s u r e m e n t  u n d e r  sec. 342.

T h e  D e p a r t m e n t  will s u b m i t  a p r o p o s a l  at t h e  B o a r d  o f  F i s h e r i e s  D e c e m b e r  1 9 7 9 ^ <̂ >  

m e e t i n g M t h a t  will c l a r i f y  the i n t e n t / o f  t h e  r e g u l a t i o n .  ^

S i n c e r e l y , j

\ p C —

S t e v e n  Pennoyer, A c t i n g  D i r e c t o r  

D i v i s i o n  o f  C o m m e r c i a l  F i s h e r i e s

cc: Col. Fred M. W o l d s t a d ,  F i s h  and G a m e  P r o t e c t i o n

Dept, o f  P u b l i c  Safe t y ,  P.O. Box 61 8 8  Annex, 

Ancho r a g e ,  A l a s k a  9 95 0 2

Mr. J o h n  G i s sb e r g ,  Asst. A t t o r n e y  G e n eral,

Dept, o f  Law, 4 2 0  L S t r e e t ,  S u i t e  100, 

A n c h o r a g e , A l a s k a  99501

S I  H i l f O w

flt’R 0 3 i979

w nCE Or I HE OMBUDSMAN



DFi\YKTMF.\T OF' FISH A M )  GAJHF /
CE OF THE COM M ISSIONER /F e b ru a ry  1 4 , 1979 OFFICE OF THE COM M ISSIONER I  ju n ea u ^ A L A S ^ o o so t

JAYS. HAMMOND. GOVERNOR

Giujudanan Frank Flavin 
Pouch WO
Juneau, Alaska 99811 

Dear Mr. Flavin:

Thank you for your letter of January 9, 1979 updating ire on the status 
of Ombudsman Complaint A78-1299.

Your recommendation for regulatory action would alleviate the confusion 
associated with the Bristol Bay gill net vessel length limit. Hcwever, 
last fall the Board of Fisheries reviewed a public proposal to eliminate 
the Bristol Bay vessel length limit altogether. At that tiire it was the 
concensus of the Board that additional public input was required before 
a final decision could be reached. Accordingly, they deferred the 
matter until the next fall meeting scheduled for December 1979. Con­
sidering the status of this regulation, I believe it best to also defer |
your recommended regulatory changes until the fall meeting. At that 
time the Board can adopt any housekeeping regulations needed if they 
decide to retain the vessel length limit.

Sincerely,



1 mTDixci s m a n State ol Alaska

F r a n k  IF’la.vln.

C l

■ s'

J a n u a r y  19, 1979

Mr. Steve P e n n o y e r  
A c t i n g  D i r e c t o r
D i v i sion of C o m m e r c i a l  F i s h e r i e s  
Depart m e n t  of F i s h  and Gam e 
Subport B u i l d i n g  
Juneau, A l a s k a  99801

Reply to:

□  840 K Street. Room 203 
Anchorage, Alaska 99501 
(907) 276-4011

&i Pouch W0

B n -, —Juneau, Alaska 99811

W  @ 9ff|f-4970
□  P.d.haok 74358

5 1979 FaWSsRs, Alaska 99707 
(907) 452-4001

JUNEAU 
OFFICE OF THE OMBUDSMAN

RE: O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 2 9 9  (Closed)

D e a r  Mr. Pennoyer:

This is to i n f o r m  y o u  that the O m b u d s m a n ' s  O f f i c e  has 
c o m p leted  its i n v e s t i g a t i o n  into t h e  a b o v e  r e f e r e n c e d  c a s e  
and d e t e r m i n e d  it to b e  j u s t i f i e d  a n d  rectified.

This matter, p e r t a i n s  to an a l l e g e d  a m b i g u o u s  r e g u l a t i o n ,  
5 A A C  06.341, "Vessel S p e c i f i c a t i o n s  a n d  O p e r a t i o n . "  P r i o r  v. 
to c o n t a c t i n g  t h i s  o f f i c e  for a s s i s t a n c e ,  t h e  c o m p l a i n a n t  
w as u na ble to o b t a i n  a clear e x p l a n a t i o n  or d e f i n i t i o n  of 
the refere n c e d  r e g u l a t i o n . .  F o l l o w i n g  d i a l o g u e  w i t h  m a n y  
i ndividuals  f r o m  v a r i o u s  r e l e v a n t  s t a t e  and f e d e r a l  agencie s, 
it was found that there was no c o n s e n s u s  on that r e g u l a t i o n ' s  
true definition, nor  its intent. B a s e d  on t h e  r e s u l t s  of 
our inquiries, w e  a g r e e  w i t h  t h e  c o m p l a i n a n t ;  t h e  r e g u l a t i o n  
is, in fact, ambiguous.

E n c l o s e d  is t. co py of a l e t t e r  ( w r i t t e n  at o u r  r e q u e s t )  
from Mr. John E. leero, S u p e r v i s o r y  D o c u m e n t a t i o n  O f f i c e r  
w i t h  the U.S. Coast G u a r d ' s  M a r i n e  I n s p e c t i o n  section. He 
has attached a copy of 46 C IT v  6 9 . 0 3 - 1 3 ( c ) ,  w h i c h  d e f i n e s  the 
s p e c i f i c a t i o n s  u s e d  wh en a v e s s e l  is d o c u m e n t e d ,  an d he 
e xplic i t l y  s t a t e s  that a s e c t i o n  (a p o i n t e d  b o w  p i e c e  in 
this case) may be a d d e d  to a v e s s e l  f o l l o w i n g  d o c u m e n t a t i o n ,  
p r o v i d i n g  it is b o l t e d  (or o t h e r w ' s e  t e m p o r a r i l y  a f f i x e d )  
and not m a d e  a p e r m a n e n t  ( w e l d e d  oi f i b e r g l a s s e d )  f i x t u r e  to 
the hull. We u n d e r s t a n d  that the intent of the F i s h  and 
Game regulation is to control- t h e  t o n n a g e  c a p a city,  or 
e a r n i n g  capacity, of t h e  f i s h i n g  vessel. T h e r e f o r e ,  if a 
section is a d d e d  on, but not a f f i x e d  in a p e r m a n e n t  m a nner, 
and does not c h a n g e  the s t o r a g e  c a p a c i t y  of the hull, it is 
not in violation.

The c o m p l a i n a n t ' s  p r o b l e m  w a s  r e c t i f i e d  t h r o u g h  Mr. F e e r o ' s  
letter of e x p l a n a t i o n  d a t e d  D e c e m b e r  14, 1978. H o w e v e r ,  in



an effort to p r e v e n t  a s i m i l a r  i n c i d e n t  f r o m  o c c u r r i n g ,  
and/or the p o s s i b i l i t y  of an i n d i v i d u a l  b e i n g  e r r o n e o u s l y  
charged  with a r e g u l a t i o n  v i o l a t i o n ,  w e  r e c o m m e n d  t h a t  a 
clear def ini t i o n  of the t e r m  ’’hull p r o p e r "  (such d e f i n i t i o n  
to include t h e  intent of t h e  r e g u l a t i o n )  b e  a d d e d  to 5 A A C  06.341. 
In addition, w e  r e c o m m e n d  tha t the D i v i s i o n  of C o m m e r c i a l  
F i s h eries p r o v i d e  a c l a r i f i c a t i o n  of t h e  i n f o r m a t i o n  p r o v i d e d  
in Mr. F e e/o's letter; that c l a r i f i c a t i o n  to a p p e a r  in any 
manuals, brochures, and forms  w h i c h  s u p p l y  i n f o r m a t i o n  on 
v essel r e g u l a t i o n s  and m e a s u r e m e n t  d a t a  for f i s h e r m e n  and 
boat builders. W e  have a l s o  r e q u e s t e d  that the F i s h  a n d  
W i l d l i f e  P r o t e c t i o n  D i v i s i o n  of the D e p a r t m e n t  of P u b l i c  
Safety, and the U.S. Coast G u a r d ' s  M a r i n e  I n s p e c t i o n  D o c u m e n t a t i o n  
B r a n c h  supply s i m i l a r  c l a r i f i c a t i o n s  in t h e i r  i n f o r m a t i o n  
d o c u m e n t s .

Inasmuc h as t h i s  is a f o r m a l  r e c o m m e n d a t i o n ,  p l e a s e  
r e s p o n d  as r e q u i r e d  in 21 A A C  0 5 . 0 7 0  a n d  080. The O m b u d s m a n ' s  
O f f i c e  a p p r e c i a t e s  c o o p e r a t i o n  and a s s i s t a n c e  r e c e i v e d  f r o m  
t h e  various i n d i v i d u a l s  c o n t a c t e d  d u r i n g  this i n v e s t i g a t i o n .
If you have any q u e s t i o n s  r e g a r d i n g  t h i s  invest i g a t i o n ,  
p l e a s e  call m e  at the A n c h o r a g e  n u m b e r  l i s t e d  above, or 
contact J udith Holden, th e J u n e a u  i n v e s t i g a t o r  w h o  h a n d l e d  
the case, at 465-4970.

F F / J A H / l m
E n c l o s u r e
cc: Col. Fred M. Wold stad, F i s h  &  G a m e  P r o t e c t i o n ,  Dept, of P u b l i c

Safety, P O  B o x  6188 Annex, A n c h o r a g e  99502 
John E. Feero, M a r i n e  I n s p e c t i o n ,  D o c u m e n t a t i o n  Branch,

U.S. Coast G u a r d  
Rear Admiral R o b e r t  A. D u i n , P O  B o x  3-5000, Juneau, 9 9 8 0 2  
SE Regional O m b u d s m a n  O f f i c e

S i n c e r e l y

F r a n k  F l a v i n  
O m b u d s m a n



EI’AKTMENT OF NATUKAL ItESOOItCES
/ r>3E4TH  AVENUE 

DIVISION OF FOREST, LAND AND WATER M ANAGEMENT / ANCHORAGE, ALASKA 99S01

Frank Flavin, Ombudsman 
840 K Street, Room 203 
Anchorage, Alaska 99501

June 26, 1979

Re: ADL 200820 - Ombudsman Complaint A 78-1420 (Pending)

Dear Mr. Flavin:

This is in response to your June 1, 1979 letter concerning Ombudsman 
Complaint A 78-1420 regarding the payment schedule in the land sale 
contracts from the Wasilla Vfest land sale.

The Department of Natural Resources is not required by statute or 
regulation to adopt the payment plan which Mr. wants. Under
the existing statutes and regulations, in effect at the time of the 
Wasilla West sale, we had discretion to adopt the payment plan which is 
included in the land sale contracts frcm the Wasilla Vfest sale. In the 
Commissioner's May 18, 1979, letter to you as well as the meeting that 
we had in my office on May 3, we explained our re" jns for adopting the 
payment schedule set forth in the Wasilla Vfest loud sale contracts.
Without repeating or reiterating everything we have said before, I would 
like to respond to several specific statements contained in your most 
recent letter.

The contract presented to Mr. jBfcWBBte provides for a retroactive 
effective date of August 19, 1978, the date of the auction. This was 
done for necessary administrative reasons as we have previously explained. 
Parti:s to a contract can provide for a retroactive effective date. It 
is fairly cannon practice. It is not illegal or even highly unusual as 
you imply. In fact, your own recarmendation in this matter is that we 
now offer Mr. Breeding a contract with an effective date of November 19, 
1978 which is a retroactive effective date.



You cont-'id that the effective date of land sale contracts for sale by 
auction should be the date that the contract is signed. What date is 
that? The purchaser signs the contract on one date and the Corrmissioner 
on another date. It is impracticable and would be a great inconvenience 
to most purchasers to require the purchaser to come into our office in 
person for a simultaneous signing with the Commissioner. Our practice, 
based on adninistrative necessity and convenience to the purchaser, has 
been to send out the individual contracts by mail for the purchaser's 
review and signature. After the contract is returned signed by the 
purchaser, the Commissioner signs for the State, Unlike a real estate 
transaction in the private sector, there is no single closing date.

Until the land sale contract is executed, we treat the ten per cent 
deposit paid on the auction date as earnest money. After the contract 
is signed, we deem the amount paid on the auction date to include the 
first payment due under the contract in order to relieve the purchaser 
of having to make another payment so close in time to the ten per cent 
down payment required on the date of the auction. Our practice does not 
result in a payment and interest levy before the purchaser lias agreed to 
borrow the money and is bound to the State's terms since the deposit is 
not treated as part payment until after the contract is signed. Until 
the contract is signed, the deposit is subject to forfeiture under 11 
AAC 54.400 if the purchaser fails to perform as required by the contract.

The payment schedule for the Wasilla West sale, included in the contract 
presented to Mr.?| H M N f e ,  does not require interest to be paid in 
advance, nor have we ever so stated. Under our payment plan, the interest 
is in arrears but the payment must be made in advance e.g., at the 
beginning of the applicable quarter. The first payment, which we consider 
as included in the ten per cent paid on die auction date, does not 
include interest. The second payment, due on November 19, 1978 at the 
beginning of the second quarter, includes interest from the date of die 
auction to the date of payment. You seem to be confused on this despite 
the fact that we went over our computer calculations in detail with you 
during our May 3 meeting.

You have recommended that we change our policy prior to the next auction 
sale. We consider our present policy, which was applied to die Wasilla 
West sale, to be fair, reasonable and within our discretion under existing 
law.



As to your specific recormnendation regarding M r . ^ c o n t r a c t ,  
the effective date m i l  remain at August 19, 1978 with the first quarterly 
payment due on November 19, 1978.

Therefore we will require the submittal of the signed contract and 
payment for all arrearage by June 29, 1979 or will be
subject to forfeiture under 11AAC 54.190.

Sincerely,

THEODORE G. SMITH, Director
Division of Forest, T*'ind and Water Management



□  840 K Street. Room 203
Anchorage, Alaska 99501 
(907) 276-4011

F OR R E L E A S E  J u n e  25, 1979
□  Pouch W0

Juneau, Alaska 99811 
(907) 465-4970

State land sale c o n t r a c t  p r o c e d u r e s

□  P.O. Box 74358
Fairbanks, Alaska 99707 
(907) 452-4001

have been c r i t i c i z e d  by the O m b u d s m a n  in

two r e p o r t s  of f i n d i n g s  on the same c o m p l a i n t .  T h e  a l l e g a t i o n s  

i n v e s t i g a t e d  r e s u l t e d  from last year's W a s i l l a  W e s t  land auction,
r  ̂ '

but also c o n c e r n  s u b s e q u e n t  and future d i s p o s a l  p r o g r a m s .

N a t u r a l  R e s o u r c e s  is r e q u i r i n g  a p a y m e n t  and i n t e r e s t  

b e f o r e  the b o r r o w e r  has a g r e e d  t o  b o r r o w  m o n e y  a n d  b e f o r e  the 

b o r r o w e r  is b o u n d  to the s t a t e ' s  terms. T h e s e  p r o c e d u r e s  

r e s u l t  in l a r g e r  q u a r t e r l y  p a y m e n t s  and m a y  r e s u l t  in a 

h i g h e r  total p u r c h a s e  p r i c e  for land.

The O m b u d s m a n  found t h a t  the D e p a r t m e n t  is i mproperly:

1.) c o n s i d e r i n g  the d e p o s i t  to be a d o w n p a y m e n t ,  i n c l u d i n g  a 

first payment; 2.) b e g i n n i n g  the ten year p a y o f f  p e r i o d  from 

date cf a u c t i o n  r a t h e r  than f r o m  date  of c o n t r a c t  of sale; 

and 3.) b a c k d a t i n g  the c o n t r a c t  to d a t e  of a u c t i o n  and 

c h a r g i n g  i n t e r e s t  f r o m  d a t e  of auction. S t a t e  O m b u d s m a n ,

F rank F lavin  said these p r o c e d u r e s  c o n s t i t u t e  a "time w a r p  

t h eor y of c o n t r a c t i n g . "

M O R E



O M B U D S M A N  r e l e a s e  
June 25, 1979 
p a g e  2

A c c o r d i n g  to the O m b u d s m a n ' s  report, "A 'deposit,' as 

u s e d  in the statute, means earnest m o n e y  and c a n n o t  at the 

same time be a f i r s t  payment. The state land a u c t i o n  is not 

an a u c t i o n  'without r e s e r v e , ' and the sale is not c o n s u m m a t e d  

until the c o n t r a c t  is e xecu ted."

Flavin s t a t e d  that there is no a u t h o r i t y  for b a c k d a t i n g  

c o n t r a c t s  of sale to t he d a t e  of the land auction. M o s t  of 

the c o n t r a c t s  w e r e  not ready for s i g n a t u r e  u ntil a m o n t h  

a f t e r  the auction.

In his r e s p o n s e  to the O m b u d s m a n ' s  f indings, C o m m i s s i o n e r  

R o b e r t  L e R e s c h e  a r g u e d  that a 'date certain' for the sale w a s  

r e q u i r e d  due to o t h e r  s t a t u t o r y  r e q u i r e m e n t s  for p r e - s a l e  

a p p r a i s a l  and p u b l i c  notice, and for d e t e r m i n i n g  r e s i d e n c y  

d i s c o u n t s .  The O m b u d s m a n ' s  r e p o r t  finds t h a t  the "sale" 

r e f e r r e d  to in a p p r a i s a l  and n otice s e c t i o n s  s p e a k s  to the 

p u b l i c  event ( a u c t i o n ) , w h i l e  "sale" for p u r p o s e s  of c o n t r a c t s  

a n d  p a y m e n t  s c h e d u l e s  m e a n s  the a c t u a l  t r a n s f e r  of title.

Right of p o s s e s s i o n  does n o t  t r a n s f e r  w h e n  the g a v e l  is 

u nded at a state auction, a c c o r d i n g  to Flavin. State law 

a nd regulation', p r o v i d e  for an appeal p e r i o d  and C o m m i s s i o n e r ' s  

r e v i e w  p r i o r  to o f f e r i n g  a c o n t r a c t  of sale to the h i g h  b i d d e r  

f or signature.



RE: O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 4 2 0  (pending)

D e a r  C o m m i s s i o n e r  L e R e s c h e :

N e i t h e r  our M a y  3 m e e t i n g  w i t h  T e d  S mith, n o r  y o u r  M a y  18 
letter, h a s  c o n v i n c e d  us t h a t  y o u r  " i n t e r p r e t a t i o n  of the 
s t a t u t e  is r e a s o n a b l e ,  is f a i r  to the p u r c h a s e r  and d o e s  
not v i o l a t e  a n y  r e a s o n a b l e  e x p e c t a t i o n s  of a p a r t i c i p a n t  
in a land s a l e  b y  p u b l i c  a u c t i o n . "

The P o s i t i o n s

N a t u r a l  R e s o u r c e s  O m b u d s m a n

R o b e r t  E. L e R e s c h e  
C o m m i s s i o n e r
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
P o u c h  M
June.ju, A l a s k a  9 9 8 1 1

J u n e  1, 1979

Stale ot Alaska

Reply to:

□  840 K StreBl, Room 203
Anchorage, Alaska 99501 
(907) 276-4011

□  Pouch W0
Juneau, Alaska 99811 
(917) 465-4970

□  P.O. Box 74358
Fairbanks, Alaska 99707 
(907) 452-4001

i F ’ l o . - v i n

8/19/79 D o w n p a y m e n t  
(including f i r s t  p a y ­

ment)

D e p o s i t  ( e a r n e s t  m oney)

C o n t r a c t  (backdated)

10 y e a r s  s t a r t s

i n t e r e s t  s t a r t s

5 day a p p e a l  p e r i o d 5 d a y  a p p e a l  p e r i o d

C o m m i s s i o n e r  1s d e c i s i o n  
w i t h i n  45 d a y s

C o m m i s s i o n e r ' s  d e c i s i o n  
w i t h i n  45 d a y s

N o t i c e  p e r i o d  - 30 days N o t i c e  p e r i o d  - 30 d a y s

C o n t r a c t  (real c o n t r a c t  
date)

C o n t r a c t  ( d e p o s i t  b e c o m e s  
d o w n p a y m e n t )

10 y e a r s  s t a r t s

int-prp^t s t a r t s



o n e  q u a r t e r  f r o m  c o n t r a c t :  
f i r s t  p a y m e n t  
(39 more)

i n t e r e s t  in a r r e a r s
(this p a y m e n t  i n c l u d e s  
i n t e r e s t  f r o m  c o n t r a c t  
d a t e  to d a t e  of p a y m e n t )  

$ 6 4 , 0 4 6 . 4 0  total 
$ 1 6 0 1 . 1 6 / q u a r t e r

---------------  O R -----------------------------

c o n t r a c t  date: f i r s t
p a y m e n t  
(39 more) 

i n t e r e s t  in a d v a n c e
(this p a y m e n t  i n c l u d e s  
i n t e r e s t  f r o m  d a t e  of 
c o n t r a c t  to s e c o n d  
payment)

$ 6 3 , 1 0 0 . 0 0  total 
$ 1 5 7 7 . 5 0 / q u a r t e r

11/19/78: s e c o n d  p a y ­
ment  

(38 more)
i n t e r e s t  in a r r e a r s

(this p a y m e n t  i n c l u d e s - 
in t e r e s t  8 / 1 9  - 11/19) 

$6 3 , 6 1 7 . 5 8  t o t a l  
$ 1 6 3 1 . 2 2 / q u a r t e r



■

•Robert L e R e s c h e J u n e  1, 1979

T h e  Errors of Y o u r  W a y s ;

1. That the d e p o s i t  is a d o w n  p a y m e n t  a n d  a f i r s t  p a y m e n t .

" Deposit"* is n o t  d e f i n e d  in A S  3 8 . 0 5 . 0 6 5 ( a ) ;  c a s e l a w  and 
r e a l  estate p r a c t i c e  e s t a b l i s h  d e p o s i t  as " e a r n e s t  m o n e y , "  
"g u a r a n t e e "  or " p l e d g e . "  A s  u s e d  in A S  38. 0 5 . 0 5 5  a n d  
A S  38.05.065(a) , the  d e p o s i t  is c l e a r l y  i n t e n d e d  to g u a r a n t e e  
the high b i d d e r  at the a u c t i o n  w i l l  s i g n  the " c o n t r a c t  of 
sa l e "  at a later  date. I n d e e d  " d e p o s i t s "  at a u c t i o n s  are 
g e n e r a l l y  c o n s i d e r e d  e a r n e s t  m o n e y .  (See 7 Am. Jur. 2 d , 2 5 8  
A u c t i o n s  and A u c t i o n e e r s  § 45.)

T r e a t i n g  d e p o s i t  as f i r s t  p a y m e n t  as o f  t h e  d a t e  of a u c t i o n  
r e s u l t s  in a p a y m e n t  and i n t e r e s t  l e v y  b e f o r e  the b o r r o w e r  
h a s  agreed to b o r r o w  t h e  m o n e y  a n d  is b o u n d  to the s t a t e ' s  
te r m s .  U n d e r  the d e p a r t m e n t a l  a n a l y s i s ,  if a p e r s o n  p a y s  
t h e  full p u r c h a s e  p r i c e  on e x e c u t i n g  t h e  c o n t r a c t ,  d o  y o u  . 
s t i l l  charge i n t e r e s t  f r o m  d a t e  of a u c t i o n ?

T h e  d e p a r t m e n t a l  a n a l y s i s  r e s u l t s  i n  a r a t h e r  s t r a n g e  d o w n  p a y m e n t  
of 9.?% v?hich is n o t  p r o v i d e d  f o r  in s t a t u t e  o r  r e g u l a t i o n  
a n d  is, frankly, a b su rd. T h e  r e s t  o f  t h e  10% d e p o s i t  is, 
a c c o r d i n g  to y o u r  p o s i t i o n ,  t h e  f i r s t  p a y m e n t .

A S  38.05.055, t he b i d  deposit, r e c e i p t ,  a n d  t h e  c o n t r a c t  all 
r e f e r  to a " d e p o s i t . "  O n l y  a f t e r  t h e r e  is a c o n t r a c t  in 
11 A A C  54.300 is t h e r e  a " d o w n  p a y m e n t . "

N e v e r  b e f o r e  t h i s  c o m p l a i n t  w a s  r a i s e d  d i d  y o u  r e f e r  to the 
d e p o s i t  as a d o w n  p a y m e n t  a n d  f i r s t  p a y m e n t .

11 A A C  54.190 p r o v i d e s  for p o s s i b l e  f o r f e i t u r e  of t h e  d e p o s i t  only. 
11 A A C  54.400 a l l o w s  f o r f e i t u r e  o f  p a y m e n t s  o n l y  a f t e r  t h e r e  is 
a contract. If the d e p o s i t  is a d o w n  p a y m e n t  and f i r s t  p a y m e n t ,  
h o w  could it b e  f o r f e i t e d  u n d e r  .190?

2. That the 10 y e a r s  s t a r t s  f r o m  d a t e  of a u c t i o n .

A S  3 8 . 0 5. 0 6Ji_p3rOvi:d 
as d o e s  <11 A A C  54 
is a con-^tcre-t-r-

at t h e  r e m a i n d e r  b e  p a i d  o v e r  10 y e a r s ,  
he " r e m a i n d e r "  is u n k n o w n  u n t i l  t h e r e  
" r e m a i n d e r "  k n o w n  at the d a t e  of

a u c t i o n  p e r h a p s  t h e  c o n t r a c t  c o u l d  b e  s i g n e d  t h e n  w i t h  a 
p r o v i s i o n  for c a n c e l l a t i o n  s h o u l d  t h e  c o m m i s s i o n e r  s u s t a i n  
an a ppeal  or o t h e r w i s e  d i s a p p r o v e  t h e  sale.

* Deposit: "A 'deposit' is anything given as a pledge or security, as earnest
money, or a forfeit, and as used in the clause of a contract for the sale of 
real estate providing for liquidation of damages in case of default by purchasers 
included judgement note executed and delivered at time of signing of agreement 
as well as cash payment." (12 Words and Phrases at p. 247)

A  "Deposit" in brokers' parlance means the money paid down to bind the 
bargain, that is, earnest money. (12 Words and Phrases at' p. 225)
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•Tl AAC 5 4 . 3 1 0 __siates t h a t  i n t e r e s t  s h a l l  b e  c h a r g e d  o n  all 
c o h t r acYs~~of p u r c h a s e . T h e r e  is no c o n t r a c t  of p u r c h a s e  on 
the date of t h e  a u c t i o n .

4. That the c o n t r a c t  c a n  b e b a c k d a t e d .

There is no a u t h o r i t y  f o r  t h e  D e p a r t m e n t  to b a c k d a t e  t h e  
co n tr act of s a l e  to d a t e  o f  a u c t i o n .  U n t i l  c o n t r a c t  e x e c u t i o n  
neither p a r t y  is b o u n d  b e y o n d  the e a r n e s t  m o n e y  o r  p l e d g e  a m o u n t .  
How the b o r r o w e r  is p r o j e c t e d  t h r o u g h  a t i m e  w a r p  b a c k  t o  
the date of a u c t i o n  to b i n d  h i m  or h e r  at t h a t  t i m e  d e f i e s  us.

.  t .

5. That the d a t e  o f  a u c t i o n  is the d a t e  o f  sale. T h a t  d a t e  
of sal£ and d a t e  of c o n t r a c t  of sale a r e  o n e  in t h e  s a m e .

AS 3 8 . 0 5 . 0 5 5  a n d  3 8 . 0 5 . 0 6 5  a r e  d i s t i n g u i s h a b l e  f r o m  A S  3 8 . 0 5 . 0 5 0 ,  
058, 305, 310 a n d  345. T h e  l a t t e r  s e c t i o n s  d e a l  w i t h  t h e  
p ubli c e v e n t  -- a u c t i o n ,  l o t t e r y ,  etc., w h i l e  s e c t i o n s  0 5 5  a n d  
065 deal w i t h  t h e  a c t u a l  t r a n s f e r  of t i t l e  f r o m  t h e  s t a t e  to 
the i n d i v i d u a l .

Again, " s a l e " * *  is l o o s e l y  u s e d  and u n d e f i n e d  b y  the s t a t u t e .  
"Black l e t t e r  law " d i c t a t e s  t h a t  t h e r e  is n o  s a l e  u n t i l  t i t l e  
and p o s s e s s i o n  of t h e  p r o p e r t y  p a s s  f r o m  s e l l e r  to b u y e r .  In the 
state d i s p o s a l ,  t h e  b i d  d e p o s i t  d o c u m e n t  c l e a r l y  s t a t e s  t h a t  
no title p a s s e s  u p o n  r e c e i p t  of the d e p o s i t  at t h e  a u c t i o n  
(nor can it u n t i l  the c o m m i s s i o n e r  r e v i e w s ,  a p p e a l  p e r i o d s  
run, p o s s i b l e  a g r i c u l t u r a l  p r e f e r e n c e s  are a s s e r t e d ,  e t c . ) .

**Sale: The general definition of "sale" clearly indicates that title
aid possession must pass before a sale is consummate (in the case at 
hand, sale is consummated at time of contract of sale —  not at auction.)

Black defines sale as "a contract be'ween two parties, called 
respectively the "seller" (or vendor) and the "buyer" (or purchaser) 
by which the former, in consideration of the payment or promise of payment 
of a certain price in money, transfers to the latter the title and the 
possession of property. (Black's Law Dictionary, Fourth Edition at page 1503)

Ballentine's defines "sale" as T'an actual transfer of title to the land 
frcm grantor to grantee by an appropriate instrument of conveyance executed 
for a consideration in money or equivalent of money." (Ballentine's L aw 
Dictionary, Third Edition at page 1134)

Noto Y- Blasco, 198 So. 429 (La., 3 940) the court held that where a 
purchaser deposited $50 on purchase price of lots, and the vendor and purchaser 
contemplated completion of the sale in the future by execution of deed transferring 
ownership, contract was a mere "premise of sale" and was not a completed 
sale. The court also treated the "deposit as earnest money. The court's 
rationale was followed in Southern Pacific Transp. Co. v. Port-o-ca l l I n c .
314 So.2d,758 (La. App, 1975) and is the same situation ar the state lard sale.
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Y o u r  c i t a t i o n  tha t t h e  s a l e  is c o n s u m m a t e d  w h e n  t h e  a u c t i o n e e r  
p o u n d s  the gavel is i n a p p l i c a b l e  h e r e  b e c a u s e  at a "normal" 
a u c t i o n  title and r i g h t  o f  p o s s e s s i o n  ( g e n e r a l l y  a c t u a l  
p o s s e s s i o n )  t r a n s f e r  w h e n  t h e  g a v e l  is p o u n d e d .  In state 
a u c t i o n s  no such t r a n s f e r  o c c u r s .

T h e  D e p a r t m e n t  r e l i e s  s t r o n g l y  on 7 Tun. Jur. 2d, 237, 38 
A u c t i o n s . a n d  A u c t i o n e e r s  § 19, w h i c h  s t a t e s  t h a t  the c o m m o n  
p r a c t i c e  and the g e n e r a l  r u l e  of law a p p l i c a b l e  to s a l e s  by 
a u c t i o n  is that the s a l e  is c o n s u m m a t e d  w h e n  the a u c t i o n e e r  
a c c e p t s  a h i g h  bid b y  p o u n d i n g  the g a v e l .  If the e n t i r e  
A m .  Jur. s e c t i o n  h a d  b e e n  a n a l y z e d  i t  w o u l d  h a v e  b e e n  noted 
o n  p a g e  238 that a t  a n  a u c t i o n  " w h e r e  the s e l l e r  r e s e r v e s  
t h e  r i g h t  to r e f u s e  to a c c e p t  a n y  b i d  m a d e ,  a b i n d i n g  sale is 
n o t  c o n s u m m a t e d  b e t w e e n  t h e  s e l l e r  a n d  b i d d e r  u n t i l  the s e l l e r  
a c c e p t s  the b i d . "  (The D e p a r t m e n t  c a n n o t  a c c e p t  the b i d  or 
c o n s u m m a t e  the s a l e  u n t i l  t h e  c o m m i s s i o n e r 's r e v i e w ,  a p p e a l  
p e r i o d s  run, a g r i c u l t u r a l  p r e f e r e n c e s  a r e  a s s e r t e d ,  etc.)

In W i l c h er v. M c G u i r e  537 S . W . 2 d  844 (Mo. App. 1976) the 
c o u r t  f und that an a u c t i o n  s a l e  s u b j e c t  t o  c o n f i r m a t i o n  by 
t he h. d o w n e r  w a s  n o t  c o n s u m m a t e d  a n d  t h e  l a n d o w n e r  c o u l d  
r e f u s e  to sell or s e l l  to a n o t h e r .  O b v i o u s l y  t h e  s a l e  was 
n o t  over w h e n  the g a v e l  c a m e  d o w n .  L i k e w i s e ,  at the s t a t e  
l a n d  a u c t i o n  the a u c t i o n  is s u b j e c t  to c o n f i r m a t i o n  and the 
s a l e  is not c o m p l e t e  u n t i l  t h e  c o n t r a c t  is e x e c u t e d .

6. That i t ’s no t  r e a s o n a b l e  t o  a s s u m e  t h a t  t h e r e ' s  n o  "deal" 
u n t i l  the c o n t r a c t o r s " s i g n e d

T h e  bid d e p o s i t  r e c e i p t  c l e a r l y  s t a t e s  t h a t  n o  r e a l  p r o p e r t y  
i n t e r e s t  is b e i n g  c o n v e y e d  b y  e x e c u t i o n  of the r e c e i p t .  H o w  
c o u l d  there b e  a " d e a l "  at t h e  a u c t i o n  if t h i s  is the case.
W h a t  w ould  be the p u r p o s e  of y o u r  r e g u l a t o r y  p r o v i s i o n s  a l l o w i n g  
a p p e a l  and c o m m i s s i o n e r  d i s a p p r o v a l  of t h e  t r a n s a c t i o n  if t h e r e  
a l r e a d y  w a s  a " d e a l " ?

7. S t a t e land s a l e s  b y  p u b lic a u c t i o n  a r e  n o t a n a l o g o u s  
to the t y pical p r i v a t e s a l e  of real e s t ate w h e r e b y t h e ' s a le 
o c c u r s w h e n  t h e c o n t r a c t  is s i g n e d  b y  all p a r t i e s  on the c l o s i n g  
d a t e  after e s c r o w . "

O n  the con tr a r y ,  t h e  t r a n s a c t i o n s  a r e  a n a l o g o u s .  A t  the s t a t e  
s a l e  the d e p o s i t  s h o u l d  b i n d  the b u y e r  w h i l e  c o m m i s s i o n e r  
r e vie w, p r e f e r e n c e  r i g h t s , a p p e a l  r i g h t s ,  d i s c o u n t ,  etc.
(in lieu of t i t l e  s e a r c h )  a r e  d e t e r m i n e d .  I n d ee d, f i n a n c i n g  
t e r m s  are a p r i m a r y  r e a s o n  f o r  the e s c r o w  p e r i o d  in b o t h  s i t u a t i o n s .



T h e  d e p a r t m e n t a l  p o s i t i o n  d i c t a t e s  a f i r s t  p a y m e n t  b e f o r e  a 
fi n a ncing a g r e e m e n t  is r e a c h e d .  By t r e a t i n g  the d e p o s i t  as 
a first p a y m e n t ,  i n s t e a d  of e a r n e s t  m o n e y ,  t h e  D e p a r t m e n t  
h as accepted p a r t  p e r f o r m a n c e  b y  the b u y e r  a n d  c r e a t e d  an 
eg u i t a b l e  i n t e r e s t .  F u r t h e r ,  t h e  D e p a r t m e n t ,  u n d e r  i t s  t h e o r y ,  
has no right to c o m p e l  f o r f e i t  o f  the d e p o s i t  as it is not 
treated as e a r n e s t  m o n e y ,  b u t  p a r t  p a y m e n t .  T h e  b a c k d a t i n g  
amounts to a " N u n c  P r o  T u n c "  e n t r y  w h i c h  is o n l y  a l l o w e d  to 
supply o m i s s i o n  in r e c o r d  of a c t i o n  r e a l l y  h a d  b u t  o m i t t e d  
t h r ough i n a d v e r t e n c e  or m i s t a k e .  (See B l a c k ' s  L a w  D i c t i o n a r y ,  
F o u r t h  E d i t i o n  a t  p a g e  1218 and 28A, W o r d s  and P h r a s e s  at p a g e  110, 
emphasis added.) T h e r e  is no m i s t a k e  or i n a d v e r t e n c e  t o  j u s t i f y  
b a c k d a t i n g  the c o n t r a c t  o f  s a l e  to the a u c t i o n  date, n o r  w a s  
a sale really h a d  on t h e  a u c t i o n  d a t e  d u e  t o  a p p e a l  p e r i o d s ,  
c o m m i s s i o n e r ' s  a p p r o v a l ,  etc.

8. That y o u ' r e  c h a r g i n g ,  p e r  c o n t r a c t  as w r i t t e n ,
in t e r e s t  in a d v a n c e . '

Y o u r  second p a y m e n t ,  d u e  in N o v e m b e r ,  i n c l u d e s  i n t e r e s t  f r o m  
d a t e  of a u c t i o n  to d a t e  of p a y m e n t .  Y o u  h a v e  c a l c u l a t e d  t h a t  
Mr. o w e s  $1631. 22 p e r  q u a r t e r  for 39 q u a r t e r s .
T h is is i n t e r e s t  in a r r e a r s  for a t o t a l  p u r c h a s e  p r i c e ,  a f t e r  
d o w n  p a yment and d e d u c t i o n  of d i s c o u n t ,  of $ 6 3 , 6 1 7 . 5 8 .  A r e  
y o u  n o w  s a ying t h a t  the d e p o s i t  is d o w n  p a y m e n t  and f i r s t  
p a y m e n t  plus i n t e r e s t ?

W e r e  5SSK22saF to m a k e  4 0 q u a r t e r l y  p a y m e n t s  w i t h  i n t e r e s t  
in a d vance (first p a y m e n t  w h e n  c o n t r a c t  is signe d) h e  w o u l d  
p a y  $1577.50 p e r  q u a r t e r  f o r  a t o t a l  o f  $ 6 3 , 1 0 0 . 0 0

F o r t y  p a y m e n t s  w i t h  i n t e r e s t  in a r r e a r s  (first p a y m e n t  o n e  
q u a r t e r  from d a t e  of c o n t r a c t )  w o u l d  b e  $ 1 6 0 1 . 1 6  p e r  q u a r t e r  
w i t h  a total of $ 6 4 , 0 4 6 . 4 0 .  Y o u  a r e  c o r r e c t  t h a t  t h e  l a s t  
p a y m e n t  in th is i n s t a n c e  w o u l d  h a v e  to b e  t i m e l y  to m e e t  the 
ten y e a r  s t a t u t o r y  r e q u i r e m e n t .

C o n c l n s i o n

A  "deposit, " as u s e d  in t h e  s t a t u t e ,  m e a n s  e a r n e s t  m o n e y  a n d  
c a n n o t  at the s a m e  time b e  a f i r s t  p a y m e n t .  T h e  s t a t e  land 
a u c t i o n  is not an a u c t i o n  " w i t h o u t  r e s e r v e , "  and t h e  s a l e  is 
n o t  c o n s u m m a t e d  u n t i l  the  c o n t r a c t  is e x e c u t e d .  T h e r e  is 
no a u t h o r i t y  for b a c k d a t i n g  the c o n t r a c t  of s a l e  to t h e  d a t e  
of auction.

F u r t h e r ,  the r e m a i n d e r  d u e  is to b e  p a i d  o f f  in e q u a l  p a y m e n t s  
o v e r  a ten y e a r  p e r i o d .  T h e r e  is no r e m a i n d e r  u n t i l  t h e  
c o n t r a c t  is e x e c u t e d .  If y o u  w i s h  to c h a r g e  i n t e r e s t  in 
a d v a n c e ,  the f i r s t  p a y m e n t  is d u e  u p o n  s i g n i n g  of t h e  c o n t r a c t  
a nd there are 39 m o r e  q u a r t e r l y  i n s t a l l m e n t s .  If y o u  w i s h  to 
c h a r g e  i n t e r e s t  in a r r e a r s ,  the f i r s t  p a y m e n t  is d u e  o n e  q u a r t e r
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f r o m  signing of the c o n t r a c t  and t h e r e  a r e  39 more. T h e  l a s t  
of these q u a r t e r l y  i n s t a l l m e n t s  m u s t  b e  t i m e l y .to s a t i s f y  

the ten y e a r  p a y o f f .

L a s t  summer, w h e n  w e  i n v e s t i g a t e d  t h e  W a s i l l a  W e s t  c o m p l a i n t s ,  
we thought t h a t  t i m e  and p l a c e  had p a s s e d .  Now, t h r o u g h  the 
D e p a r t m e n t ' s  t i m e  w a r p . t h e o r y  of c o n t r a c t i n g ,  w e ' r e  all p r o j e c  
b a c k  to t h o s e  t h r i l l i n g  d a y s  of y e s t e r y e a r  to r e l i v e  y e t  
a n o t h e r  m i s a d v e n t u r e  in the t w i l i g h t  z o n e  of S t a t e  lan d p o l i c y

Ou r  o r i g i n a l  r e c o m m e n d a t i o n  s t a n d s .  VJe w o u l d  a p p r e c i a t e  y o u r  
r e s p o n s e  b y  J u n e  15.

Sincerely,

F r a n k  F l a v i n  
O m b u d s m a n

FF: r j

c c : Ted S m i t h
Shelly H i g g i n s
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F r a n k  Flavin,
O m b u d s m a n  
840 K Street,
R o o m  ~2 03
Anchorage, A l a s k a  99501

D e a r  M r .  F l a v i n :

This is in r e s p o n s e  to y o u r  M a r c h  23, 1979, l e t t e r  c o n c e r n­
ing O m b u d s m a n  C o m p l a i n t  A  7 8 - 1 4 2 0  (Pending) d e a l i n g  w i t h  the 
p a y m e n t  s c h e d u l e  u n d e r  A D L  2 0 0820 for p a y m e n t s  d u e  the State 
f or land p u r c h a s e d  h y o n  A u g u s t  19,
1978, at the W a s i l l a  W e s t  L a n d  Sale.

Y o u r  l e t t e r  m e n t i o n s  s e v e r a l  r e a s o n s  i n  s u p p o r t  o f  y o u r  
r e c o m m e n d a t i o n  t h a t  t h e  C o m m i s s i o n e r  c h a n g e  t h e  c o n t r a c t  
p r o v i s i o n  f o r  p a y m e n t s  i n  a c c o r d a n c e  w i t h  M r . 
o b j e c t i o n s .  I  w o u l d  l i k e  t o  r e s p o n d  t o  e a c h  o f  t h e  r e a s o n s  
t h a t  y o u  h a v e  c i t e d  a n d  t o  a t t e m p t  t o  e x p l a i n  c l e a r l y  w h y  w e  
a d o p t e d  t h e  p a y m e n t  s c h e d u l e  a s  p r o v i d e d  i n  t h e  l a n d  s a l e  
c o n t r a c t s  f r o m  t h e  W a s i l l a  W e s t  s a l e .

First, y o u r  r e c o m m e n d a t i o n  is b a s e d  o n  the i n c o r r e c t  p r e m i s e  
that the p a y m e n t  s c h e d u l e  set f o r t h  in the s a l e  c o n t r a c t  
c a u s e s  Mr. *ESS5SS3ESQt u n f a i r  e x p e n s e  o v e r  the 1 0 - y e a r  r e p a y m e n t  
period. In fact, w h e n  the p a y m e n t s  w h i c h  w o u l d  b e  d u e  u n d e r  
a 40-insta.l.linent s c h e d u l e  a r e  p r o p e r l y  c a l c u l a t e d ,  b a s e d  on 
a b a lan ce o f  $ 4 7 , 9 0 0  w i t h  i n t e r e s t  b e g i n n i n g  o n  t h e  d a t e  of 
sale, Mr. w o u l d  pay $ 4 0 7 . 0 0  m o r e  in i n t e r e s t  over
the 1 0 - y e a r  r e p a y m e n t  p e r i o d  than he is r e q u i r e d  to pay 
under the 3 ^ - i n s t a l l m e n t  s c h e d u l e  p r o v i d e d  in the contr act.

/ v.

10-J9LH
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Mr. -uSSsSS^ZIL c a l c u l a t i o n s  w h i c h  r e s u l t  in 4 0 p a y m e n t s  of 
$1,577.50 are e r r o n e o u s .  His c a l c u l a t i o n s  are a p p a r e n t l y  
b a s e d  on i n t e r e s t  b e g i n n i n g  N o v e m b e r  19, 1978, w h i c h  is the 
date that the f i r s t  i n s t a l l m e n t  is due, i n s t e a d  of A u g u s t  
19, 1978, w h i c h  is the d a t e  of s a l e  a n d  the c o n t r a c t  date.
The c o r r e c t  f i g u r e  for 40 equal i n s t a l l m e n t s  w o u l d  be 
$1,601.16 as c o m p a r e d  to 39 p a y m e n t s  of $ 1 , 6 3 1 . 7 6  as r e q u i r e d  
by the contract.

Your l e t t e r  fails to a d d r e s s  t h e  c r i t i c a l  iss ue and p o i n t  of
d i f f e r e n c e  b e t w e e n  the S t a t e  and Mr. The q u e s t i o n
is w h e t h e r  the d a t e  of the s a l e  by a u c t i o n ,  A u g u s t  19, 1978, 
should b e  u s e d  for the p u r p o s e  of c a l c u l a t i n g  the i n t e r e s t  
due on t h e  r e m a i n d e r  of the p u r c h a s e  p r i c e  a f t e r  the b i d  
d e p o s i t  or d o w n  p a y m e n t  is s u b t r a c t e d ,  a n d  for the b e g i n n i n g  
of the 1 0 - y e a r  p e r i o d  for the payment, of the b a l a n c e  due 
p l u s ^ i n t e r e s t .  Mr. c o n t e n d s  t h a t  N o v e m b e r  19,
1978^ o r  the d a t e  on w h i c h  he f i n a l l y  g e t s  a r o u n d  to s i g n i n g  
the c o n t r a c t  s h o u l d  be u s e d  for c a l c u l a t i n g  the i n t e r e s t  and 
the 1 0 - y e a r  r e p a y m e n t  period.

A S  3 3 . 0 5 . 0 6 5  p r o v i d e s  in p e r t i n e n t  part:

T erms o f  C o n t r a c t  of S a l e . (a) The c o n t r a c t  of 
sale for land sola a t  p u b l i c  a u c t i o n  s h a l l  r e q u i r e  
the r e m a i n d e r  of the p u r c h a s e  p r i c e  to be p a i d  in 
mo n t h l y ,  q u a r t e r l y ,  or a n n u a l  i n s t a l l m e n t s  o v e r  a 
p e r i o d  o f  10 years, w i t h  i n t e r e s t  at the : ate of 
n o t  l e s s  t h a n  five p e r  c e n t  a year. I n s t a l l m e n t
p a y m e n t s  p l u s  i n t e r e s t  s h a l l  b e  set on t h e  l e v e l -
p a y m e n t  basis.

We b e l i e v e  t h a t  w e  h a v e  r e a s o n a b l y  c o n s t r u e d  this s t a t u t e  to 
require  p a y m e n t  of the full c o n t r a c t  p r i c e  p l u s  i n t e r e s t  
w i t h i n  10 y e a r s  o f  the d a t e  of s a l e  by a uction, n o t  the d a t e  
on w h i c h  the f o r m a l  land sal e c o n t r a c t  is e x e c ute d.

This s t a t u t e  is s o m e w h a t  a m b i g u o u s ,  and, read alone, c a n  
a r g u a b l y  b e  i n t e r p r e t e d  to p r o v i d e  t h a t  the full p u r c h a s e  
price p l u s  i n t e r e s t  m u s t  be p a i d  in i n s t a l l m e n t s  w i t h i n  a 
10 -year p e r i o d  f r o m  the d a t e  t h a t  the f o r m a l  land s a l e  
c o n t r a c t  is signed, by all p a r t i e s .  H o w e v e r ,  w h e n  r e a d  in 
c o n j u n c t i o n  w i t h  the o t h e r  s t a t u t e s  a p p l i c a b l e  to land sales  
by p u b l i c  auction, the o n l y  r e a s o n a b l e  i n t e r p r e t a t i o n  of A S  
38 . 0 5.065 is t h a t  the land s a l e  c o n t r a c t  m u s t  p r o v i d e  for 
p a y m e n t  in full p l u s  i n t e r e s t  w i t h i n  10 y e a r s  f r o m  the date 
of sale.

In o r d e r  to m e e t  all the s t a t u t o r y  r e q u i r e m e n t s  a p p l i c a b l e  
to sal e by p u b l i c  auction, i n c l u d i n g  p r e - s a l e  a p p r a i s a l  and 
p u b l i c  notice, and to a p p l y  the land d i s c o u n t  p r o g r a m ,  w e
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m u s t  have a d a t e  c e r t a i n  for the sale. (S e e , A S  3 8 . 0 5 . 0 5 0 ;
AS 38.05.058; AS 3 8 . 0 5 . 3 0 5 ;  AS 3 8 . 0 5 . 3 1 0 ;  A S  3 8 . 0 5 . 3 4 5 ) .  Of 
necess i t y ,  w e  use the d a t e  of a u c t i o n  as t h e  d a t e  o f  sale 
for the p u r p o s e  of a p p r a i s a l ,  notice, and d e t e r m i n i n g  
e l i g i b i l i t y  for l a n d  d i s c o u n t s  w h e n  the s a l e  is by p u b l i c  
auction.

It w o u l d  b e  i l l o g i c a l  to use a d i f f e r e n t  d a t e  as t h e  e f f e c­
tive date of the c o n t r a c t  for the p u r p o s e  of c o m p u t i n g  
i n t e r e s t  and d e t e r m i n i n g  a s c h e d u l e  for p a y i n g  the r e m a i n d e r  
of the p u r c h a s e  p r i c e .  A c c o r d i n g l y ,  all o f  t h e  s a l e  c o n­
tracts r e l a t i n g  to the W a s i l l a  W e s t  L a n d  Sale, i n c l u d i n g  the 
one o f f e r e d  to M r p r o v i d e  for an e f f e c t i v e  d a t e  
of A u g u s t  19, 1978, w h i c h  is the d a t e  of t h e  a u c t i o n ,  
a l t h o u g h  m c s t  o f  t h e  c o n t r a c t s  w e r e  n o t  actual).y r e a d y  for 
s i g n a t u r e  u n t i l  a p p r o x i m a t e l y  a m o n t h  a f t e r  t h e  a u c t i o n  
b e c a u s e  it t a k e s  t h a t  long to d e t e r m i n e  e l i g i b i l i t y  for land 
d iscounts. This is a r e a s o n a b l e  way, and a p p a r e n t l y  the 
o n l y  way, to c o n d u c t  a sale b y  a u c t i o n  in o r d e r  to m e e t  all 
of the a p p l i c a b l e  .s t a t u t o r y  r e q u i r e m e n t s  a n d  to a d m i n i s t e r  
the land s a l e  c o n t r a c t s  in a c o n s i s t e n t  m a n n e r .  M o r e o v e r ,  
g i v e n  the f a c t  t h a t  a p u r c h a s e r  at p u b l i c  a u c t i o n  m a y  d e l a y  
s i gni ng the c o n t r a c t  for v a r i o u s  r e a sons, as M r . ^ BBfiSSSg^ 
h as in f a c t  d o n e  in thi s instance, it w o u l d  n o t  m a k e  g o o d  
sense or g o o d  p o l i c y  to do w h a t  M r .- J S 9 H B B 3 &  s u g g e s t s ,  w h i c h  
is to c a l c u l a t e  i n t e r e s t  c h a r g e s  and the 1 0 - y e a r  r e p a y m e n t  
p eriod f r o m  the d a t e  t h a t  the c o n t r a c t  is signed.

It has been t h e  l o n g - s t a n d i n g  p o l i c y  of t h e  S tate, as w e l l  
as s t a n d a r d  c o m m e r c i a l  p actice, to r e q u i r e  p a y m e n t  in 
a d v a n c e  i.e. p a y m e n t  at the b e g i n n i n g  of a p a y m e n t  p e riod.
We could s e t  u p  a p a y m e n t  s c h e d u l e  w h e r e b y  the r e m a i n d e r  due 
plus i n t e r e s t  is p a i d  in a d v a n c e  in 40 e q u a l  i n s t a l l m e n t s  
w i t h i n  10 y e a r s  o f  the date of sale (as r e q u i r e d  b y  AS 
38.05.065) h o w e v e r , su ch a s y s t e m  w o u l d  r e q u i r e  the p u r c h a s e r  
to m a k e  his f i r s t  q u a r t e r l y  p a y m e n t  at the s a m e  t i m e  as the 
initial d e p o s i t  of 10% of the p u r c h a s e  price. W e  d e c i d e d  to 
c o n s t r u e  the d o w n  p a y m e n t  as i n c l u d i n g  the f i r s t  p a y m e n t  in 
order to a v o i d  r e q u i r i n g  the p u r c h a s e r  to pay a d d i t i o n a l  u p­
front money. T h e  o n l y  a l t e r n a t i v e ,  in o r d e r  to a l l o w  the 
p u r c h a s e r  to pay i n  40 i n s t a l l m e n t s  w h i l e  k e e p i n g  the t o tal 
l ength of the p a y m e n t  w i t h i n  the 10 y e a r s  r e q u i r e d  by s t a tute,  
is to a l l o w  p a y m e n t s  in a r r e a r s  i.e. p a y m e n t s  d u e  at the end 
of the d e t e r m i n e d  p a y m e n t  period. This w o u l d  d e v i a t e  f r o m  
l o n g - s t a n d i n g  p r a c t i c e  as w e l l  as s t a n d a r d  c o m m e r c i a l  p r a c t i c e  
Moreover, if the p u r c h a s e r  w e r e  late in m a k i n g  h i s  l a s t  
payment, h e  w o u l d  v i o l a t e  the s t a t u t o r y  r e q u i r e m e n t  t h a t  the 
total p u r c h a s e  p r i c e  p l u £  i n t e r e s t  be p a i d  w i t h i n  10 y ears . 
B ased on t h e  f o r e g o i n g ,  we think it is m o r e  e q u i t a b l e  to 
treat the b i d  d e p o s i t ,  or down payment, w h i c h e v e r  you w a n t  
to call it, as i n c l u d i n g  the first payment. It n e e d s  to be 
e m p h a s i z e d  that u n d e r  this p a y m e n t  s c h e d u l e ,  the p u r c h a s e r  
has s l i g h t l y  h i g h e r  i n s t a l l m e n t  p a y m e n t s  b\’t the p u r c h a s e r  
also saves i n t e r e s t  and t h e r e f o r e  p a y s  les^ o v e r  the 1 0 - y e a r  
p e r i o d .
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In support of y o u r  r e c o m m e n d a t i o n  y o u  s t a t e  t h a t  c o m m e r c i a l  
p r a c t i c e  w o u l d  t r e a t  the bid d e p o s i t  as a d o w n  p a y ment , not 
a first payment. Of c o u r s e  the S t a t e  is n o t  o b l i g a t e d  to 
follow c o m m e r c i a l  p r a c t i c e .  S t a t e  l aw o b v i o u s l y  i m p o s e s  
some r e q u i r e m e n t s  that d i f f e r  f r o m  c o m m e r c i a l  p r a c t i c e .  
F urthe r m o r e ,  no p u r c h a s e r  c a n  r e a s o n a b l y  e x p e c t  t h a t  the 
State w i l l  f o l l o w  c o m m e r c i a l  p r a c t i c e  in all r e s p e c t s .  In 
fact, the c r e d i t  te rms e x t e n d e d ' b y  the S t a t e  on s a l e s  by 
p ublic a u c t i o n  are c o n s i d e r a b l y  m o r e  f a v o r a b l e  to the 
p u r c h a s e r  t h a n  the t e r m s  a v a i l a b l e  f r o m  c o m m e r c i a l  l e n d i n g  
institutions . For example, the i n t e r e s t  f i g u r e  of 6 p e r c e n t  
a p p l i c a b l e  to the W a s i l l a  W e s t  Sale is c o n s i d e r a b l y  lower 
than p r e v a i l i n g  c o m m e r c i a l  rates.

Moreover, I b e l i e v e  t h a t  any i n d i v i d u a l  f a m i l i a r  w i t h  sales 
by a u c t i o n  in the p r i v a t e  s e c t o r  w o u l d  a s s u m e  that the sale 
o ccur s on the day o f  a u c t i o n  and that the i n t e r e s t  and 
payme n t s  w o u l d  be c o m p u t e d  f r o m  t h a t  date. C o m m o n  p r a c t i c e  
and the g e n e r a l  rule  of law a p p l i c a b l e  to sales by a u c t i o n  
is that the s a l e  is c o n s u m m a t e d  w h e n  the a u c t i o n e e r  a c c e p t s  
a hig h b i d  b y  p o u n d i n g  the gavel. 7 Am. Jur. 2d, 23738, 
A u c t i o n s  and A u c t i o n e e r s  19. S t a t e  l a n d  s ales by p u b l i c  
a u c t i o n  a r e  not a n a l o g o u s  to the t y p i c a l  p r i v a t e  s a l e  of 
real e s t a t e  w h e r e b y  the sa le o c c u r s  w h e n  the c o n t r a c t  is 
signed by all p a r t i e s  on the c l o s i n g  d a t e  a f t e r  an e s c r o w  
p erio d d u r i n g  w h i c h  t i t l e  is s e a r c h e d  and f i n a n c i n g  a r r a n g e d  
F o r  this reas on, it does n o t  s e e m  r e a s o n a b l e  for t h e  s u c c e s s  
ful b i d d e r  a t  p u b l i c  a u c t i o n  to a s s u m e  that t h e r e  is no dea l 
u ntil the f o r m a l  c o n v e y a n c e  d o c u m e n t  is e xecuted.

As an a d d i t i o n a l  r e a s o n  for y o u r  r e c o m m e n d a t i o n ,  y o u  s t a t e  
that n o w h e r e  in the s t a t u t e s ,  r e g u l a t i o n s ,  bid d e p o s i t  
receipt, or c o n t r a c t  of sale is it c l e a r l y  s tated th at the 
d e p o s i t  s h a l l  b e  c o n s i d e r e d  a first pa yme n t .  This is true. 
The r e g u l a t i o n s  in e f f e c t  at the time of the W a s i l l a  W e s t  
Sale and the sale d o c u m e n t s  c o u l d  h a v e  m o r e  c l e a r l y  s p e l l e d  
o u t  the fact that the l O y e a r  p a y m e n t  s c h e d u l e  and i n t e r e s t  
would run f r o m  the d a t e  of sale. Howeve r, t h e r e  w a s  no 
s t a t e m e n t  w h i c h  w o u l d  m i s l e a d  a p o t e n t i a l  p u r c h a s e r  into 
thinkin g t h a t  he w o u l d  h a v e  40 i n s t a l l m e n t s  o v e r  ten y ears  
from the d a t e  the f o rmal c o n t r a c t  is e x e c u t e d  in w h i c h  to 
m a k e  full paymen t. M o r e o v e r ,  our new r e g u l a t i o n s  do s p e c i f y  
that i n t e r e s t  is to b e  c o m p u t e d  f r o m  the a u c t i o n  date. (11 
AAC 6 7 . 8 7 7 ( b ) .)

Finally, y o u  c o n t e n d  t h a t  t r e a t i n g  the bid d e p o s i t  as includ 
the firs t p a y m e n t  is i n c o n s i s t e n t  w i t h  11 A A C  54.300 and 
w i t h  the l a n g u a g e  in the bid d e p o s i t  r e c e i p t  and c o n t r a c t  of 
sale, " h e r e  is no c l e a r  i n c o n s i s t e n c y .  You c i t e  l a n g u a g e  
to the e f f e c t  that the r e m a i n d e r  of the p u r c h a s e  p r i c e  is to
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(

be paid in i n s t a l l m e n t s .  The p a y m e n t  p l a n  w h i c h  w e  h a v e  
ad opted r e q u i r e s  p a y m e n t s  of the r e m a i n d e r  o f  the p u r c h a s e  
price, a fter the d o w n  p a y m e n t  is d e d u c t e d ,  in q u a r t e r l y  
installments. This c o n f o r m s  w i t h  the e x p r e s s  l a n g u a g e  y o u  
have cited. T h e r e  is no p r o v i s i o n  in t h e  rules, the bid 
d e p o s i t  r e c e i p t  o r  the c o n t r a c t  of sale w h i c h  w o u l d  p r o h i b i t  
co n s t r u i n g  t h e  d o w n  p a y m e n t  as i n c l u d i n g  the f i r s t  p a y m e n t  
or w h i c h  w o u l d  r e q u i r e  that the p u r c h a s e r  h a v e  40 i n s t a l l­
men t s  and ten y e a r s  f r o m  the date the f o r m a l  c o n t r a c t  is 
signed in w h i c h  to pay the r e m a i n d e r  of the p u r c h a s e  p r i c e  
plus interest.

Hopefully, t h e  f o r e g o i n g  e x p l a n a t i o n  of w h y  w e  a d o p t e d  the 
pa y m e n t  s c h e d u l e  p r o v i d e d  in the sale c o n t r a c t  p r e s e n t e d  to 
M r . is c l e a r  and w i l l  s e r v e  to p e r s u a d e  y o u  that 
our i n t e r p r e t a t i o n  of the s t atute is r e a s o n a b l e ,  is fair to 
the p u r c h a s e r  and doe s not v i o l a t e  any r e a s o n a b l e  e x p e c t a -  
tions'of a p a r t i c i p a n t  in a land sale b y  p u b l i c  auction. As 
I stated in a p r e v i o u s  letter tc Mr. T5EE£5a£grqp r e g a r d i n g  his 
complaint, h i s  i n t e r p r e t a t i o n  of AS 3 8 . 0 5 . 0 6 5  m a y  a r g u a b l y  
be r e a s o n a b l e  b u t  w e  c a n n o t  a d m i n i s t e r  land s a l e s  a c c o r d i n g  
to each i n d i v i d u a l ' s  i n t e r p r e t a t i o n  of an a m b i g u o u s  s t a t u t e  
since to do so w o u l d  g r e a t l y  c o m p l i c a t e  a d m i n i s t r a t i o n .  I 
r e a f f i r m  my e a r l i e r  d e c i s i o n  in this  m a t t e r .

E. L e R e s c h e  
tissioner
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R e :  O m b u d s m a n  C o m p l a i n t  A 7 8 - 1 4 2 0  ( P e n d i n g )

D e a r  C o m m i s s i o n e r  L e R e s c h e :

A f t e r  m u c h  c o n s i d e r a t i o n  a n d  c a l c u l a t i o n ,  t h e  a b o v e ­
c a p t i o n e d  c o m p l a i n t  h a s  b e e n  t h o r o u g h l y  r e v i e w e d  b y  t h i s  
o f f i c e  a n d  w e  a r e  r e q u e s t i n g  r e c o n s i d e r a t i o n  o f  o p i n i o n s  
v o i c e d  b y  y o u  i n  a  l e t t e r  t o  d a t e d
N o v e m b e r  29, 1978. T h i s  c o m p l a i n . . c o n c e r n s  s o m e  o f  t h e  
s a m e  p o i n t s  p r e s e n t e d  t o  y o u  a t  t h a t  t i m e  b y  o u r  c o m p l a i n -

c o m p l a i n e d  t h a t  t h e  f i g u r e s  d e t e r m i n e d  b y  
t h e  D i v i s o n  o f  F o r e s t s ,  L a n d s  a n d  W a t e r  M a n a g e m e n t  w e r e  
i m p r o p e r l y  c a l c u l a t e d ,  c a u s i n g  h i m  u n f a i r  e x p e n s e  d u r i n g  
t h e  t e n  y e a r  r e p a y m e n t  s c h e d u l e  f o r  A D L  2 0 0 8 2 0 .  M r .

b i d  f o r  t h e  p r o p o s e d  p r o p e r t y  a t  t h e  W a s i l l a  W e s t  
l a n d  a u c t i o n  o n  A u g u s t  19, 1978 a n d  w a s  t h e  a p p a r e n t  h i g h  
b i d d e r  w i t h  t h e  t o t a l  b i d  o f  $ 8 1 , 0 0 0  f o r  w h i c h  h e  p a i d  a  
$ 8,100 d e p o s i t .  U p o n  d e t e r m i n a t i o n  t h a t  w a s
e l i g i b l e  f o r  a  $ 2 5 , 0 0 0  d i s c o u n t  o n  t h e  l a n d  t h r o u g h  t h e  
n e w l y - e n a c t e d  r e s i d e n c y  d i s c o u n t  p r o g r a m ,  h i s  p u r c h a s e  p r i c e  
w a s  t h e n  $ 5 6 , 0 0 0 .

4
I n  r e v i e w i n g  s i m i l a r  s a l e s  i n  t h e  p r i v a t e  s e c t o r ,  w e  

c a n  u n d e r s t a n d  w h y  M r . b e l i e v e d  t h e  r e m a i n d e r  o f
p u r c h a s e  p r i c e  t h a t  h e  o w e d  t h e  S t a t e  f o r  t h e  l a n d  w a s  
$ 5 6 , 0 0 0  m i n u s  t h e  d e p o s i t  p a i d  f o r  t h e  l a n d  a t  t h e  t i m e  
o f  t h e  a u c t i o n  ($8,100) o r  $47,^00.

I n  y o u r  l e t t e r  t o  M r . J a ^ j ^ ^ E S a  d a t e d  N o v e m b e r  29,
1978, y o u  s t a t e d :

" I  n o t e  y o u r  i n t e r p r e t a t i o n  o f  t h e  p a y m e n t s  w o u l d  r e s u l t  
o w n  p a y m e n t ,  p l u s  40 e q u a l  q u a r t e r l y  p a y m e n t s  
f t e r ,  b u t  n o  s t a t u t e  r e q u i r e s  t h i s .  O u r  p r a c t i c e  
e n  t o  c o u n t  t h e  d o w n  p a y m e n t  a s  t h e  f i r s t  p a y m e n t  
q u i r e  39 e q u a l  p a y m e n t s  t h e r e a f t e r .  I  t h i n k  t h i s  

a n  u n r e a s o n a b l e  i n t e r p r e t a t i o n  o f  o u r  o b l i g a t i o n
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under t h e  s t a t u t e ,  a n d  t h e r e f o r e  s e e  n o  r e a s o n  t o  
c hang e d e p a r t m e n t  p o l i c y  e v e n  t h o u g h  t h e r e  is n o  
r eason to q u a r r e l  t h a t  y o u r  i n t e r p r e t a t i o n  is a l s o  
a c o r r e c t  i n t e r p r e t a t i o n  of the s t a t u t e .  W e  c a n n o t
of c o u r s e  a d m i n i s t e r  c o n t r a c t s  a c c o r d i n g  to e a c h  
i n d i v i d u a l ' s  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e ,  
wh e r e  m o r e  t h a n  o n e  r e a s o n a b l e  i n t e r p r e t a t i o n  is c o n ­
cei v able, s i n c e  t o  do so w o u l d  r e s u l t  in g r e a t l y  
c o m p l i c a t i n g  t h e  a d m i n i s t r a t o r ' s  b u r d e n .  F o r  t h a t
r e aso n I a f f i r m  D i r e c t o r  S m i t h ' s  c o n t r a c t  to y o u ,
with t h e  e x c e p t i o n  n o t e d  a b o v e . "

We b e l i e v e  y o u  s h o u l d  r e v e r s e  y o u r  p o s i t i o n  f o r  t h e  
following r e a s o n s :

~~ 1) C o m m e r c i a l  p r a c t i c e  w o u l d  t r e a t  t h e  d e p o s i t  as a 
d o w n p a y m e n t .  E v e n  if t h e  d e p o s i t  is c o n s i d e r e d  e a r n e s t  
money, c o m m e r c i a l  p r a c t i c e  is t o  t r e a t  i t  as a d o w n p a y m e n t  
and not a f i r s t  p a y m e n t .

2) N o w h e r e  in t h e  s t a t u t e s ,  r e g u l a t i o n s ,  b i d  d e p o s i t ,  
b i d  d e p o s i t  r e c e i p t ,  o r  c o n t r a c t  of s a l e  is it c l e a r l y  
s t a t e d  t h a t  t h e  d e p o s i t  s h a l l  b e  c o n s i d e r e d  a f i r s t  p a y m e n t .

3) T h e  s t a t u t e  A S  3 8 . 0 5 . 0 5 5  is a m b i g u o u s  as t o  t h e  
tr e a t m e n t  o f  ,the d e p o s i t .  H o w e v e r ,  D e p a r t m e n t a l  r e g u l a t i o n s  
rO \r f-rnaf +-v.o +r>n p e r c e n t  d e p o s i t  a s  a d o w n p a y m e n t .

„ ______ling s t a t e  l a n d  u n d e r  c o n t r a c t  o f
sale s h a l l  b e  r e q u i r e d  to p a y  t h e  p r i n c i p a l  s u m  
r e m a i n i n g  a f t e r  t h e  10 p e r c e n t  d o w n p a y m e n t in 
a n n u a l  i n s t a l l m e n t s  . . . "  ( e m p h a s i s  addecf)

We s e r i o u s l y  q u e s t i o n  an a d m i n i s t r a t i v e  p r a c t i c e  ( t r e a t i n g  
the ten p e r c e n t  as a f i r s t  p a y m e n t )  t h a t  is c l e a r l y  i n c o n s i s t e n t  
w i t h  an A P A  a d o p t e d  r e g u l a t i o n .

4) T r e a t i n g  t h e  d e p o s i t  as a f i r s t  p a y m e n t  r a t h e r  t h a n  
a d o w n p a y m e n t  is i n c o n s i s t e n t  w i t h  t h e  l a n g u a g e  in t h e  b i d  
d e p o s i t  r e c e i p t  a n d  c o n t r a c t  of sale.

The b i d  d e p o s i t  r e c e i p t  c o r r e c t i o n  s t a t e s :
"The c o n t r a c t  o f  s a l e  f or land s o l d  at p u b l i c  a u c t i o n  
r e q u i r e s  t h e  r e m a i n d e r  of the p u r c h a s e  p r i c e  t o  b e  
paid in q u a r t e r l y  i n s t a l l m e n t s  o n  t h e  d a t e s  - p e c i f i e d  
in t h e  c o n t r a c t  o v e r  a p e r i o d  o f  t e n  y e a r s ,  w i t h  
i n t e r e s t  a t  t h e  r a t e  of six p e r c e n t  p e r  y e a r .  I n s t a l l­
ment p a y m e n t s ,  i n c l u d i n g  i n t e r e s t ,  a r e  s et o n  t h e  .level- 
p a y m e n t  b a s i s . "  ( e m p hasis added)
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If the t e n  p e r c e n t  d e p o s i t  is n o t  to b e  t r e a t e d  as a 
d o w n p a y m e n t ,  t h e  w o r d  " r e m a i n d e r "  is m e a n i n g l e s s  a n d  s h o u l d  
n o t  be i n c l u d e d .  Y o u  o n l y  h a v e  a r e m a i n d e r  i f  y o u  s u b t r a c t  
the d o w n p a y m e n t  a n d  it is the r e m a i n d e r  w h i c h  is t o  b e  
p a i d  in q u a r t e r l y  i n s t a l l m e n t s .

The c o n t r a c t  o f  s a l e  s t a t e s :
"the a m o u n t  of $ 8 , 1 0 0 . 0 0  w h i c h  is ten p e r c e n t  (10%) 
of the t o t a l  p r i c e ,  h as b e e n  p a i d  b y  t h e  P u r c h a s e r  o f  
the u n e x e c u t e d  c o n t r a c t .  T h e  b a l a n c e  o f  s a i d  t o t a l  
p r i c e  s h a l l  b e  p a i d  in e q u a l  q u a r t e r l y  i n s t a l l m e n t s  . . . '

(emphasis a d d e d )

...Again, y o u  o n l y  h a v e  a b a l a n c e  i f  y o u  t r e a t  t h e  d e p o s i t  
as a^'downpayment a n d  i t  is t h e  b a l a n c e  t h a t  is p a i d  in e q u a l  
q u a r t e r l y  i n s t a l l m e n t s .

To e x p l a i n ,  t h e  39 p a y m e n t  p l a n  d e v i s e d  b y  t h e  D e p a r t m e n t  
r o u n d s  o u t  t o  q u a r t e r l y  p a y m e n t s  o f  $ 1 , 6 3 1 . 2 2 ,  as p a y m e n t s  
"in a r r e a r s "  ( p a y m e n t s  d u e  at t he end o f  t h e  d e t e r m i n e d  
p a y m e n t  p e r i o d ) .  I n  c o n s i d e r i n g  t h a t  t h e  p a y m e n t  p l a n  t h e  
S t a t e  d e v i s e d  m o r e  c l o s e l y  r e s e m b l e s  t h e  t r a d i t i o n a l  " p a y m e n t  
in a d v a n c e "  ( p a y m e n t  at the b e g i n n i n g  o f  a p a y m e n t  p e r i o d ) ,
Mr. ’E S S S S I u S  w a s  c o r r e c t  in d e t e r m i n i n g  t h a t  h i s  p a y m e n t s ,  
w h e n  f i g u r e d  o v e r  40 e q u a l  p a y m e n t s ,  c o m e  o u t  t o  $ 1 , 5 7 7 . 5 0 .
T h e  d i f f e r e n c e  ( p r e d o m i n a t e l y  in t h e  i n t e r e s t  a c c r u i n g  
o v e r  the s p a n  o f  t h e  c o n t r a c t  life) f i g u r e s  o u t  t o  $ 5 1 7 . 5 8  
o v e r  the n e x t  t e n  y e a r s .  T h i s  $ 5 3 . 7 2  p e r  q u a r t e r  is m o n e y  
the c o m p l a i n a n t  a l l e g e s  h e  w i l l  n o t  b e  a b l e  to u s e - - a n d  it 
is m o n e y  h e  t h i n k s  h e  s h o u l d  n o t  h a v e  t o  pay. W e  a g r e e .
W e  d o  not f e e l  t h e  S t a t e  s h o u l d  a d o p t  h a r s h e r  t e r m s  t h a n  
b a n k s .

R E C O M M E N D A T I O N S :

We r e c o m m e n d  t h e  D e p a r t m e n t  t r e a t  t h e  t e n  p e r c e n t
d e p o s i t  as a d o w n p a y m e n t  and r e c o m p u t e  M r . 3ffiE2SEZ®2S3a».
q u a r t e r l y  p a y m e n t s  to 40 equal p a y m e n t s  b e g i n n i n g  w i t h  the 
N o v e m b e r  p a y m e n t  d u e  l a s t  fall. W e  a l s o  r e c o m m e n d  t h a t  th is 
p b l i c y  c h a n g e  b e  a c c o m p l i s h e d  p r i o r  t o  t h e  n e x t  l a n d  sale.

Thank y o u  f o r  y o u r  time and c o n s i d e r a t i o n  in t h i s  m a t t e r  
Y o u r  e x p e d i e n t  c o n s i d e r a t i o n  w o u l d  b e  a p p r e c i a t e d  in l i g h t  
of the fact t h a t  2 4 r . ^ g ^ S 2 ^ ^  has b e e n  i s s u e d  an u l t i m a t u m
to pay the t w o  b a c k  q u a r t e r l y  p a y m e n t s  d u e  at t h i s  tim e. H e
is w i l l i n g  to d o  so as s o o n  as the a m o u n t  to b e  p a i d  is 
r e s o l v e d .

C A / F F :gpw

F r a n k  F l a v i n  
O m b u d s m a n



Robert I.eResche, Ccrrmissioner 
Department of Natural Resources

□  Pouch WO
Juneau, Alaska 99811 
(907) 465-4970

Tom C o o k ,  D i r e c t o r
D i v i s i o n  o f  M i n e r a l s  a n d  E n e r g y  M a n a g e m e n t

□  P.O. Box 74358
Fairbanks, Alaska 99707
(907) 452-4001

Re: Ombudsman Complaint A78-0899
(Pending)

Dear Mr. LeResche and Mr. Cook:

Copies of our April 16, 1979 letter to Ethel H .  Nelson, Leasing 
Manager, were sent to each of you. The information we presently possess 
indicates that the Division of Minerals and Energy Management will 
continue to require recorded copies of documents under penalty of loss 
of lease. This continues despite our recommendation and despite the 
lack of a new regulation authorizing the practice.

As stated in our letter of April 16/ and in previous correspondence 
in this case and in case A79-0202, 11 AAC 86.130 dees not explicitly 
require copies of recorded documents, but on!y~ copies of the documents 
which were recorded. Given the potential loss of a mining claim for 
failure to provide recorded copies, notice of such potential penalty 
should be provided in the appropriate manner to the affected population.

The sole appropriate method would be the promulgation or amendment 
of a regulation stating that the documents to be provided under 11 AAC 
86.130 must be copies of the documents filed with the recorder's office 
and stamped received with date and time by that office. Neither an 
internal policy nor an item in an informational brochure can satisfy the 
due process requirements that underlie promulgation of regulations in 
the Alaska Administrative Code.

We ask for your response to our recarmendations of

Your responses would be appreciated within 30 days of receipt of this 
letter.

1) Cessation of penalties for non-recorded copies and
2) Promulgation of new regulations requiring 

recorded copies.

Sincerely

Ombudsman

F F /N S B /jm

'



Ms. Paddy Mori arty 

Deputy Ombudsman 
840 K Street, Room 204 
Anchorage, AK 99501

Dear Ms. Mori arty:

Subject: Receipt of UI Benefits While In CETA Training (Ombudsman Complaint i
A79-0113) |

Our regulations regarding the payment of unemployment insurance benefits to 

claimants attending vocational training have been in effect for many years.
These regulations, however, have been interpreted and re-interpreted several 

times over the past couple of years. Mr. B. W. Finley's memo, to which you 
refer, dated June 20, 1978, states the intent of then newly received CETA 
regulations. Our policy pertaining to this subject was clarified in UICL 7-92 
dated July 19, 1978, stating, basically, that CETA claimants would be treated 
no differently than other UI claimants receiving vocational training.

This policy was restated in a rewrite of UICL 7-92 on August 24, 1978, denying 
benefits to any UI claimant receiving a training allowance. On September 15,
1978, an amendment to UICL 7-92 was issued clarifying that only the waiver of 
availability provided in 8 AAC 85.200(b)(4) would not be granted. On April 
25, 1979, a restatement of the above policy was made. Basically, according to 
our regulations, CETA classroom trainees receiving a training allowance cannot 
be granted a waiver of availability and suitable work refusal. They must, 

therefore, meet the same conditions of availability as any other claimant.

For your information I have attached copies of all of the above referenced j
UICL's as well as a copy of 8 AAC 85.200 of our regulations.

If we can be of any further assistance in this matter, please feel free to 
contact us.

Sincerely,

A. G. Zi11ig 
Director, ESD

A T T R C H  M E N T  4 ^ 1
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, Register 65 , April 1978

(E ) a d octo r ’s certificate may be required 
periodically by the d irector o r  his 
representative for extended illness or 
disability.

(d )  Pregnancy is not an “ illness o r  disability”  
as referred to in AS 2 3 .2 0 .3 8 0 (1 ) and treated 
above. (E ff. 1 0 /2 5 /6 8 , Reg. 2 7 ; am 8 /2 0 /7 0 , 
Reg. 35 ; am 8 /1  /7 4 , Reg. 51)

A uthority : A S  23 .20 .0 45  
A S  23 .2 0 .3 8 0

8 A A C  85.200. PAY M E N T OF 
UNEM PLOYM ENT IN SU RAN CE BEN EFITS 
W H ILE ATTEN DIN G A  V O C A T IO N A L
T R A IN IN G  O R  RETRAIN IN G CO U RSE, (a ) 
A n  unem ployed individual w ho has filed a claim 
fo r  benefits may make written application to  the 
d irector for  approval o f  paym ent o f
unem ploym ent insurance benefits during 
attendance at a vocational training o r  retraining 
course. The applicant shall provide the follow ing 

'in form ation :

(1 )  his m ost recent em ployer, his occupation  
with his em ployer, and the reason lie is no

( longer working for him;

(2 )  the nature o f  the training o r  retraining 
course he is attending or plans to attend;

(3 ) tire reason or need for taking this 
training;

(4 )  the name and address o f  the training 
facility providing the training or retraining; and

(5 )  the beginning date o f  the training or 
retraining course, its duration and the num ber o f  
hours per day and week the course is con du cted .

(b )  Approval o f  payment o f  benefits to a 
claimant attending a vocational training or 
retraining course o f  less than six m onths’ 
duration n.ay be granted by the d irector o r  the 
assistant director o f  unem ploym ent insurance or 
his authorized representative if the d irector, the 
assistant d irector or his representative finds that

( I )  reasonable em ploym ent opportunities for 
which the claimant is already fitted by training 
and expcrienec arc minimal and are not likely to 
im prove in the foreseeable future, o r  that the 
claimant is not using his full skill potential and

the training or retraining relates to an 
occupation  which would m ore fully use his 
potential capabilities; and

(2 )  the training or retraining course relates to 
an occupation  for w hich there arc, or  are 
expected  to  b e , reasonable w ork  opportunities; 
and

(3 )  Lhe training or retraining course is offered 
by  a reliable vocational sch ool or educational 
institution; and

(4 )  the claimant is not receiving a training or 
retraining allowance under any public or private 
training or  retraining program ; fo r  the purpose 
o f  this paragraph, “ training allowance”  does not 
include subsistence and transportation 
allowances or veterans* education allowances.

(c )  Approval o f  paym ents t o  a claimant 
attending a vocational training or retraining 
course o f  six or more m onths’ duration may be 
granted by  the director when, in addition to  the 
requirements o f  (b ) o f  this section

(1 )  the claimant 
which he can no 
occu pation ; or

is disabled to a point at 
longer pursue his usual

(2 )  certification for entry into the 
occupation  for wliich the training or retraining is 
being taken is contingent upon com pletion  o f  a 
specific  number o f  hours or m onths; or

8-54
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ALASKA DEPARTMENT OF LABOR
Employment Security Division

P.O.Box 3-9000 Juneau, Alaska 99811

UICL: 7-92

SUBJECT: Receipt of UI Benefits While in CF.A Training

July 19, 1978

PURPOSE: To give guidelines in processing UI claims for claimants who are in
CETA training.

The department issued a memo on June 20, 1978, outlining it's policy regarding 

UI benefits while in CETA training.

Tc further clarify our position on this matter, UI claimants attending CETA 

training must meet the same criteria as other UI claimants attending regular 
training. Each case must be determined on it's own merits.

Local offices will send these claims to the Central Office for adjudication 

in the normal manner.

If you have any questions regarding this UICL, please contact the Supervisor of 
Technical Support.

David L. Gale 

Director

ATTACHMENTS: Memo dated June 20, 1978

DISTRIBUTION: Per UICL Distribution List

RESCISSIONS: None
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ALASKA

DEPARTMENT OF LABOR 

Employment Security Division

3: A l l  E m p l o y m e n t  C e n t e r s  &

Pertinent Benefit Sections

FR O M : B. W. Finl
Acting Depu

d a t e - June 20, 1978 

f i l e  N O : AKE (ET1S 12-26)

TELEPHO NE N O :

SU5JSCT: Receipt of UI Benefits While
In CETA Training.

This memo will replace the Director’s memo of February 25, 1975, on the above 
subject. The CETA regulations, Title I Section 95.34 (d), and Title III Section 
97.134 (c), both dealing with training allowances, state that CETA participants 
should be encouraged to apply for and claim unemployment insurance benefits if 
they are not already receiving such benefits.

It is clearly the intenc of the regulations that CETA participants in training 
programs be encouraged to apply for unemployment benefits. CETA trainees will 
be allowed to receive benefits which will be augmented by CETA training allowances 
to bring the total amount received up to the maximum CETA training allowance 
amount. However, if a CETA trainee applies for unemployment insurance after 
training has already been started., no UI will be payable for back weeks. The 
new claim date will remain the date the trainee first contacts our office.
Having already started, training will not be a reason for backdating a claim.

For administrative purposes, this policy will be effective July 3, 1978.



ALASKA DEPARTMENT OF LABOR
Employment Security Division

P.O. Box 3-9000 Juneau, Alaska

UICL 7-92 August 24

SUBJECT: Receipt of UI Benefits While in CETA Training

PURPOSE: To rescind the agency policy for the payment of UI Benefits to

CETA trainees as outlined in UICL 7-92, July 19, 1978;

After researching the payment of UI benefits to trainees receiving 

training allowance it has been determined that the agency cannot pay

benefits to anyone receiving a training allowance.

The Alaska Administrative Code 8AAC 85.200(7) states, "the claimant 

is not receiving a training or retaining allowance under any public 

or private training or retraining program, except that for the purposes 

o f  this section, training allowances shall not include subsistence and 

transportation allowances, nor veterans educational allowances."

In a meeting with Community and Regional Affairs, it was determined that 

CETA allowances are training allowances and therefore no UI benefits 

can be paid.

If you have any questions regarding this UICL please contact the 

Supervisor of the Technical Support Unit.

David L. Gale 

Director

ATTACHMENTS: None

DISTRIBUTION: Per UICL Distribution List 

RESCISSIONS: UICL 7-92, dated July 19, 1978



ALASKA DEPARTMENT OF LABOR
Employment Security Division

Box 3-9000 Juneau, Alaska 99811

UICL 7-92 (Amendment 1) September 15, 1978

SUBJECT: Receipt of UI Benefits While in CETA Training

PURPOSE: To clarify the lication of the Law and Statutes as they pertain

to the receipt oi training allowances and how the UI benefits are 

affected.

UICL 7-92 outlines the agency's policy regarding the receipt of UI benefits 

to claimants who are receiving CETA training allowances. This policy also 

pertains to all training allowances. Under Section 23.30.382 and 8AAC 
85.200, the receipt of training allowances only affects the granting of the 

waiver of availability while attending a training or retraining course. If 
a claimant is attending a training or retraining course and is determined to 

be available under Section 23.20.380(1), the receipt of training allowances 

does not apply and benefits will be allowed.

Under the present circumstances, 8AAC 85.200(b)(4) only applies to the waiver 

of availability while attending school. There is nothing in any other section 
of the Law or the Statutes which allows us to disqualify a claimant from receiving 

benefits if a training allowance is being received. The example under A&A 40 

of the Precedent Manual dealing with training allowances specifically states 
that the claimant was unavailable and therefore does not apply in this instance.

We realize that this does lot reflect the intent of the agency, however, until such 

time as the Law and/or the Statutes are amended we will abide by the above procedures

If you have any questions regarding this LICL, please contact the Supervisor of 

Technical Suppoj^tr)

David L. Gale /

Director, ESI) /

ATTACHMENTS: None

DISTRIBUTION: Per UICL Distribution List

RESCISSIONS: None



ALASKA DEPARTMENT OF LABOR
Employment Security Division

P.O. Box 3-7000 Juneau, Alaska 99811

UICL 7-92 April 25, 1979

SUBJECT: Receipt of UI Benefits While Receiving a Training Allowance

UI claimants who are receiving a training allowance are not automatically 

denied benefits under 8 AAC 85.200(b)4 but, simply, cannot be granted a 

waiver of availability and suitable work refusal. This means that, since 
the waiver does not apply, they must meet the same conditions of availa­

bility as other claimants. • .

Attendance at a training course during the hours normally work e d  in a 

claimants occupation raises a serious question as to his availability 
for work and such cases are adjudicated on that basis.

In some cases, CETA classroom trainees may apply for UI benefits. Since 

the waiver cannot be granted, the question of availability m u s t  be pur­

sued. CETA participants, in committing to an employability plan, virtually 

remove themselves from the labor market during their training and must be 

adjudicated with this in mind.

If you have any questions regarding this UICL, please contact the UI Te c h­

nical Support Unit.

A. G. Zillig ^

Director, ESD

ATTACHMENTS: None

DISTRIBUTION: Per UICL Distribution List

RESCISSIONS: UICL 7-92 dated 8/24/78; UICL 7-92 (Amendment 1) dated 9/15/78
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O m b u d s m a n  C o m p l a i n t s  A79- 0181, 
A 7 9 - 0 1 6 5  and A 7 9 - 0 6 8 8  (Pending)

De a r  Mr. llostacks

The f i r s t c o m p l a i n t  r e f e r e n c e d  a b o v e  w a s  filed in F e b r u a r y  
r w h o  a l l e g e d  that  O c c u p a t i o n a l  L i c e n s i n g  

w as u n f a i r l y  w i t h h o l d i n g  r efund of his c o n t r a c t o r  b o n d  
desp he fact that he had not a c t i v a t e d  his regis t r a t i o n .
Mr. had s u b m i t t e d  a r e q uest  for r e f u n d  w i t h  an
a f f i d a v i t  that h e  h a d  n e v e r  d o n e  b u s i n e s s  as a co ntr a c t o r .  
D e s pite earlier intentions, h e  had n e v e r  o b t a i n e d  a b u s i n e s s  
license.

T he second c o m p l a i n t  was filed by 
alleging that W a g e  a n d  H o u r  had d e l a y e d  u n d u l y  long in 
s atisf y i n g  her w a g e  claim. A 7 9 - 0 6 8 8  is a c o m p l a i n t  w e  have  
o pened a g ainst  O c c u p a t i o n a l  L i c e n s i n g  on the same subject.

I know that you are familiar w i t h  b o t h  cases. O u r  
c o m p l a i n a n t s  h a v e  n o w  b e e n  paid. Lach time the A t t o r n e y  
Genera l's o f f i c e  was c alled in to issue an o p i n i o n  as to the 
p r o p r i e t y  o f  refund o r  r e l e a s e  of b o n d  u n d e r  y o u r  statute.
L a c n  c o m p l a i n a n t  e x p e r i e n c e d  a p r o l o n g e d  d e l a y  w h i l e  a legal 
i n t e r p r e t a t i o n  o r  r e s o l u t i o n  was obtained. W e  feel that both 
compla ints are at least p a r t i a l l y  j u s t i f i e d  d e s p i t e  s t a t u t o r y  
ambiguity. A l t h o u g h  they have now b e e n  r ect ified, the a m b i g u i t y  
r e m a i n s . ; — -—

It is our u n d e r s t a n d i n g  tha£ r e g u l a t i o n s / a r e  b e i n g  
p r o p o s e d  to c l a rify these issues.^— tie-jwould'appreciate a 
copy of these d r afts, as w e l l  as n o t i c e s  for p u b l i c  c o m m e n t  so 
that w e  may a dvise o u r  complainants.

W h i x a  it is h o p e d  that A G  o p i n ions f o r m a l i z e d  into 
regulat ions will p r ovide an i n t e r i m  s o l u t i o n  for t hese  problems, 
w e  are still c o n c e r n e d  w i t h  the w h o l e  q u e s t i o n  of the a d e q u a c y  
of c o n t r a c t o r  bonds, and the i n e qu ity of p r o t e c t i o n  a f f o r d e d  
by c a s h  or TCD in lieu of bond. W e  h o p e  that  the D i v i s i o n

A T T A C M K E / n J T  #



D o n  Hostack 
June 27, 1979 
P a g e  2

w i l l  have c l a r i f y i n g  l e g i s l a t i o n  in troduced and a d v o c a t e  
for its passage. W e  u n d e r s t a n d  that W a g e  and H o u r  is at 
least c o n c e p t u a l l y  b e h i n d  a m e n d m e n t s  to AS 8.18.071 as it 
relates to their a b i l i t y  to s a t i s f y  w a g e  claims.

This o f f ice w o u l d  prefer, however, that l e g i s l a t i o n  
introduced at the r e q u e s t  of O c c u p a t i o n a l  L i c e n s i n g  p r o p o s e  a 
method for p a y m e n t  o f  claims a g a i n s t  c ontra c t o r s  w h i c h  o f f e r s  
an a?.ternative to the b o n d  o r  cash in lieu thereof. It's o u r  
feeling that c u r r e n t  l a w  is perhaps ambiguous, b u t  c e r t a i n l y  
inadequate and u n e q u a l  in d e g r e e  of protection. We r e a l i z e  that 
there m u s t  b e  a b a l a n c e  b e t w e e n  the c o n t r a c t o r ' s  a b i l i t y  to 
o b tai n a bond and the d e g r e e  of p ublic  p r o t e c t i o n  afforded. It 
would seem that this q u e s t i o n  c o u l d  be b y p a s s e d  thr ough c r e a t i o n  
of a new m e t h o d  of pa yment. W e  b e l i e v e  that the L e g i s l a t u r e  
ought to face this q u e s t i o n  square on r a t h e r  than a t t empt 
to p atch a p o l i c y  of q u e s t i o n a b l e  b e n e f i t  to anyone.

We would a p p r e c i a t e  b e i n g  k e p t  informed  of d i s c u s s i o n s  
leading to p r o p o s e d  s t a t u t o r y  changes, and w i l l  hold these 
complaint files o p e n  p e n d i n g  r e s o l u t i o n  of the p r o blems they 
raised.

If we can be of a ssistance , p le ase ask. A l t h o u g h  I 
don't recall p a s t  c o m p l a i n t s  on point, w e  h a v e  r e c e i v e d  
numerous bond c o m p l a i n t s  w h i c h  could add to j u s t i f i c a t i o n  for 
a statutory revision. T h a n k  you for c o n t i n u e d  c o operati on.
Let us k n o w  w h e n  y o u  go b a c k  to w e a r i n g  one hat.

Sincerely,

Fr a n k  Flavin 
O m b u d s m a n

FF/PM:rj

cc: Dale Cheek



D E P A R T M E N T  O F  C O M M E R C E  A N D  E C O N O M I C  D E V E L O P M E N T  
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g  

P o u c h  D, Juneau, AT' 99H11

D R D C E  E O T E L H O
7iAE

P/16/79

'165-2536

P i c h a r d  H. L o n e  /  
C h i e f  Invest! era tor

C u s t o m  C a r p e ntry

S p e c i a l t y  C o n t r a c t o r  Nbr 621

A t t a c h e d  is a c o n y  o f  the c o n t r a c t o r ' s  r e g i s t r a t i o n  file f o r  the 
a b o v e  subject. T h e  applic ant, M r  h a s  and continues to
p ress for r e l e a s e  o f  his c a s h  d e p o s i t  w h i c h  h e  s u b m itt ed in lieu 
of a bond.

If this g e n t l e m e n  has n o t  in fact a c t i v a t e d  the u s e  of his r e g i n t r a t i  
t h e n  it is d o u b t f u l  that the c h a n c e  o f  s u i t  a g ainst hi*? d e p o s i t  could 
arise. E v e n  so, w e  are h o u n d  to f o l l o w  t h e  rules, w h i c h  in this case 
a n n e a r  not clear.

P3ea.se r e view and a d v i s e  w h e t h e r  n o t  the d e p o s i t  n a y  h e  released  
b a s e d  on c u r r e n t  d o c u m e n t a t i o n .  If not, w h a t  do you a d vise?

P o ssibly o n e  a d d i t i o n a l  p i e c e  of d o c u m e n t a t i o n  w o u l d  suffice. T h a t  is 
Mr f f l B M H B  submit a sworn a f f i d a v i t  that h e  has not activated  his 
R e g i s t r a t i o n  and c a n n o t  have a n y  p o s s i b l e  suits  p o n d i n g  a g a inst him 
w h i c h  w o u l d  apply a g a i n s t  his depos i t .  T h i s  c o u l d  be d o n e  b e f o r e  my 
staff in Anchorage.

L a c k i n g  c l a rit y u n d e r  AE 0 0 . 1 0 . 1 1 5  r e g a r d i n g  such instances as this, 
feel T need y o u r  input b e f o r e  I can m a k e  a r e c o m m e n d a t i o n  to the 
director.

Y o u r  a s s i s t a n c e  is a p p rec iated.

A t t a c h m e n t

RHIi

JUNEAU 
UFi'iCE O F  T H E  OMBUDSMAN



/
io: T R i c h a r d  H. Long

C hief Investigai!r5r
Division of Occupational L i c e n s i n ^ IL£N0 
Department or Commerce and Economic 

Development

froaa: AVRUM m . g r o s s  
ATTORNEY GENERAL

d a t e - . F e b r u a r y  26, 1979

TELEPHONE N O :
I

SUBJECT:

B y :
Bruce M. BoCelho 

Assistant Attorney General

Custom Carpentry
LICEMSi

This memo is in response to your communication of 
February 16, 1979 regarding the above specialty contractor.

Please be advised that in my opinion an affidavit 
submitted by Mr.jQRpttfe indicating that he has not activated 
his registration would suffice as justification to release 
his cash deposit submitted in lieu of a bond.

t
Should you have any further questions, please do 

not hesitate to contact me.

BMBi^r

L I! "
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SW.

Eric Olson
Assistant Attorney General 

Attorney General's Office 

• : Anchorage

March 5, 1979

iy.ir‘ . . \-v _ . . .. ,
r *v-. Don Hostak, Director : **" * ....  State of Alaska v. Paramount

Division of Occupational Licensing Paint and Decorators, Inc.

Department o f  Commerce and ’ ^ ? . y-.-. v ‘

c P^V(̂  opment , . . - - . j : v ;;; v*V  ■••••*■ -•

r • • • • s 4

• Upon recoirmendation of our attorney, the division is prepared to pay the

* ■y - r-  amount of the judgment 1n the above captioned subject matter from the

proceeds of the cash deposit, provided that an affidavit is submitted to 

this division by Harold Mosher, President of Paramount Paint and Decorators,

’ Inc., indicating that the company is no longer engaged 1n business of
any sort and that the company has not been so engaged since prior to the 

r - ~ -  - - t i m e  Mr. Mosher signed a confession of judgment on behalf of the corporation. -r,-

As a second condition precedent to paying from the^cashJon deposit, I 

i would request that you submit an affidavit of publication that makes
1 "]■ . clear the intent of the State to pay from the proceeds of the deposit

L ij.’.. uni ess any person having a claim to that deposit files a lav/su1t prior

' ‘ • to the specified date o f  the payment which should be fir.ed at a time at

, .„w' least two v;eeks subsequent to the publishing date of the notice, vy

‘ : Should you have any further questions, please do not hesitate to contact

. me.

"1rS>

*V* v-,
DH/kkkl/3

v f 1 ■»*_ . - .. 
V.Vr*V *• •

. • <

• • \ • r r * ...
• '••I, y , —; •

/•' * •  r ■ ir v. t.

v-r- ••-,7 *

.• . . .  . .  • *
*• • -V*--

...
/Vf£;rv. ;lt.. • * — • «

. . . . . .  • -  ( t k  .  '  • * .  t - . y  . . .  • . .  . »  .
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§ 08.18.031 A l a s k a  S t a t u t e s  § O8.i8.07j

Sec. 08.18.031. C ertificate o f  registration —  issuance, duration 
renewal. A  certificate o f  registration expires on June 30 o f  each 
following the date o f  issuance or renewal and shall be renewed under 
the same requirements as for an original registration. The commissioner 
shall issue to the applicant a certificate o f registration upon compliance 
with the registration requirements o f  this chapter. (§ 2 ch 100 SLA 19gg. 
am § 1 ch 49 SLA 1972)

'■-i'
Sec. 08.18.041. Registration and renewal fees. The applicant shall 

pay to the commissioner a registration or renewal fee as follows: i
(1) general co n tra cto r ........................... .............................................. $jog J z

(2) specialty c o n tr a c to r .......................................................................  50
(§ 2 ch 100 SLA 1968) '

Sec. 08.18.051. Registered name. Except as provided otherwise by 's 'z-j 
state law, no person who has registered under one name as required by r ‘ 
this chapter may act in the capacity o f  a contractor under any other name <8 -  
unless that name also is registered. All advertising, contracts* 
correspondence, cards, signs, posters, papers and documents prepared 
by a contractor which show his name and address shall show his name 
and address as registered under this chapter. Individual contractors a n d ^ £ §  
partners, associates, agents, salesmen, solicitors, officers and 
employees o f  contractors shall use their true names and addresses a tc^ R  
all times while acting in the capacity o f  a contractor or p e r fo rm in g ^ #  
related activities. (§ 2 ch 100 SLA 1968) ii/Sga

Sec. 08.18.061. Requirem ents o f  political subdivision. A contractor 
who is licensed by the state under this chapter may not be required to
give bond in applying for or holding a license issued by a political
subdivision. (§ 2 ch 100 SLA 1968).

A rticle 2. Bond and Insurance,
Section
101. Insurance required
111. Advertising bond and insurance
115. Return o f  cash deposit

Section
71. Bond required
81. Claims against contractor
91. Cancellation o f  bond

Sec. 08.18.071. B ond required, (a) Each applicant shall, at the time V ; .*’ 
o f  applying for a certificate o f  registration, file with the commissioner 
a surety bond running to the State o f Alaska conditioned upon the f  
applicant’s promise to pay

(1) all taxes and contributions due the state and political subdivisions,
(2) all persons furnishing labor or material or renting or supplying , 

equipment to the applicant, and
(3) all amounts that may be adjudged against him by reason of 

negligent or improper work or breach o f  contract in the conduct o f the ■pre­
contracting business or by reason o f  damage to public facilities '; ,^ '^  
occurring in the course o f  a construction project.



'> 5 08.18.081 B u s i n e s s  a n d  P r o f e s s i o n s  § 08.18.081

. (b) i f  the applicant is a general contractor the amount o f  the bond
V;- . shall be $5,000; if he is a specialty contractor the amount o f the bond

shall be $2,000. In lieu o f  the surety-bond-thfi_applicant may file with 
the commissioner a cash deposit or other neg otiable security acceptable 

’ v  to^ " c o m m i s s i o n e r  0f  commerce, in the amcunt specified for bonds.
■ ylf; (c) Thebond requiredTbythissection remains in effect until cancelled,, 

by action o f the surety, the principal, or the commissioner. No action may 
be commenced upon the bond later than three years after its 

 ̂V  ' ; '  cancellation. (§ 2 ch 100 SLA 1968; am § 1 ch 15 SLA 1977)

1 v -~— £fl,t4f'7n ‘"_am7miment. —  The IS /7  
i f  "?f'in>endment added subsection (c).

Sec. 08.18.081. Claim s against contractor, (a) A person having a 
'  claim agains' a contractor fo r  any o f  tb? items referred to in § 71 o f 

this chapter may, bringjju it upon the bond inJhe superior court o f  the 
‘ '-V-f, judicial district in which the work is done or o f  any judicial district in 

which jurisdiction o f  the contractor may be obtained. A copy o f  the 
f-r*complaint shall be served by registered or certified mail upon the 
» /  commissioner at the time suit is filed and the commissioner shall 

*;} maintain a record, available for public inspection, o f  all suits 
■ ^ v j  commenced. Two additional copies shall be served upon the director o f 

. the division of insurance with the payment o f  $5 to the director taxable
u . 00515 >n the action. This service upon the director shall constitute 

' service on the surety and the director shall transmit the complaint or
»°°py of it to the surety within 72 hours after it has been received. T h e __
surety upon the bond is not liable in an aggregate amount in excess o f 

namedTfn.h~e~bond, but in case claims pending at any one time 
'•foVy **ttidthe amount o f  the bond, the claims shall be satisfied'from  the
-;,v bond in the following order:__

labor, including employee benefits;
taxes and contributions due the state, city and borough, in that

ower;
- - ' /n\
. ' material and equipment;
{  f c'a'ms ôr breach o f  contract;

w  repair of public facilities. -------
a judgment is entered against the cash deposit, the 

commissioner, upon receipt o f  a certified copy o f  a ftnaTjudgment, shall 
S f e  ^dement from the amount o f  the deposit, in accordance with

.^joclties set out in (a) o f  this section. (§ 2 ch 100 SLA 1968; am §-9 
SLA 10741

or amendment. —  The 1974 
n su*)secl'on (a), inserted the 

I™ sentence and inserted "upon 
^ r ' and substituted "d irector

shn l l t r a n sm i t "  for "comm iss ioner sha l l 
t r a n sm i t "  in the present four th sentence.

As the rest o f  the section was not 
a ffected by the amendment, it is not set out.



A l a s k a  S t a t u t e s

Legislative com m ittee rep ort. —  For 
report on ch. 127, SLA 1974 (SCSHB 817 am 
S), see l r|74 H ouse Journal, p. 657.

Article 3. Enforcem ent
Section
121. Suspension and 

registration 
131. Injunction

Section
revocation o f  141. Misdemeanor

151. Legal actions by contractor
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Stale of Alaska
360 " K "  Street, Room 246
AnchorajiB, Alaska S9501

E r i c  Lee, D i r e c t o r
D i v i s i o n  of C o m m u n i t y  and R u r a l  D e v e l o p m e n t  
D e p a r t m e n t  o f  C o m m u n i t y  and R e g i o n a l  A f f a i r s  
B a y v i e w  C o m m e r c i a l  B u i l d i n g  S u i t e  230 
619 W a r e h o u s e  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501

Re: O m b u d s m a n  C o m p l a i n t  7 7 - 1 4 2 1
(Findings)

D e a r  Mr. Lee:

P l e a s e  b e  a d v i s e d  that the a b o v e - n o t e d  c o m p l a i n t  has b e e n  
i n v e s t i g a t e d  a n d  has b e e n  found to be a p a r t i a l l y - j u s t i f i e d  
compla int. H o w e v e r ,  b a s e d  on c o n v e r s a t i o n s  w i t h  my a s s i s t a n t ,
I b e l i e v e  w e  c a n  c o m e  to a m u t u a l  a g r e e m e n t  r e g a r d i n g  f uture 
a c t i o n  in t h i s  case.

The c o m p l a i n t ,  filed by Dr. F r a n k  G o l d  of F a i r b a n k s ,  
a l l e g e d  that y o u r  o f f i c e  i m p r o p e r l y  and u n f a i r l y  p r e v e n t e d  
h i m  from o b t a i n i n g  a c o n t r a c t  to a d m i n i s t e r  the Day C a r e  
A s s i s t a n c e  P r o g r a m  w i t h i n  the area of the F a i r b a n k s  N o r t h  
S t a r  Borough. L e t t e r s  fro m y o u r  o f f i c e  to the B o r o u g h  A s s e m b l y  
and the B o r o u g h  M a y o r  b e c a m e  the b a s i s  u p o n  w h i c h  that g o v e r n­
me n t a l  b o d y  d e t e r m i n e d  not to a w a r d  a s e c o n d  y e a r ' s  d a y  c a r e  
c o n t r a c t  to Dr. Gold.

Dr. G o l d  h a s  c h a r g e d  that action, b a s e d  on e r r o n e o u s  
g r o u n d s  o u t l i n e d  in the letters, w a s  an a b u s i v e  o v e r e x t e n s i o n  
of the S t a t e ' s  a u t h o r i t y  in a d m i n i s t e r i n g  m o n i e s  for the p rogram.

We h a v e  r e v i e w e d  the files, b o t h  in A n c h o r a g e  and F a i r b a n k s ,  
i n t e r v i e w e d  s e v e r a l  a d m i n i s t r a t o r s  of the day c a r e  p r o gr am, 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  personnel, F a i r b a n k s  o f f i c i a l s ,  
day ca re a s s i s t a n c e  recip i e n t s ,  a nd of course, Dr. Gold.

As the e n t i r e  c o m p l a i n t  and r e s u l t i n g  s i t u a t i o n  is to be 
c o n s i d e r e d  b y  the B o r o u g h  a s s e m b l y  a g a i n  soon, w e  find it 
ap propriate , and h o p e f u l l y  h e l p f u l  to all p a r t i e s ,  to d e t a i l  
the h i s t o r y  o f  this d a y  care a s s i s t a n c e  a d m i n i s t r a t i o n  in 
Fairbank s; o u r  f i n d i n g s  r e g a r d i n g  the D i v i s i o n  o f  C o m m u n i t y  
and R u r a l  D e v e l o p m e n t ;  and o u r  r e c o m m e n d a t i o n s ,  b a s e d  on 
t h o s e  findings. O u r  intent, by means of the r e c o m m e n d a t i o n s ,  is

A T T A C H ^ £ / u T  i t  7



Er.ic L e e  
O c t o b e r  20, 1977 
P a g e  2

to a f f o r d  an i m p a r t i a l  look at the record, set that p a s t  r e cord 
s t r a i g h t ,  a n d  h o p e f u l l y ,  to s u g g e s t  i m p r o v e m e n t s  for this n e e d e d  
p r o g r a m .

S U M M A R Y  O F  B A C K G R O U N D  R E C O R D

A f t e r  t h e  F a i r b a n k s  B o r o u g h  d e t e r m i n e d  t h e r e  w a s  nee d for 
d a y  c a r e  a s s i s t a n c e ,  as p r o v i d e d  for in A S  4 4 . 4 7 . 2 5 0 ,  the 
B o r o u g h  b e g a n  i m p l e m e n t i n g  its o w n  p r o g r a m  t h r o u g h  funds p r o v i d e d  
b y  the D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s .

T h e  p r o g r a m  w a s  a d m i n i s t e r e d  d i r e c t l y  b y  the B o r o u g h  t h r o u g h  
t h e  end of 1976. D u e  to a t r a n s f e r  of the C e n t r a l  C h i l d . C a r e  
C o o r d i n a t o r ' s  o f f i c e  f r o m  J u n e a u  to A n c h o r a g e  in the s u m m e r  of 
1976, a t i m e l y  a p p r o v a l  of the FY 1977 Day C a r e  A s s i s t a n c e  g r a n t  
to the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  w a s  not p o s s i b l e  u ntil 
S eptem b e r ,  1976. In a l etter d a t e d  A u g u s t  26, 1976, F. Harvey 
Pitts, the C h i l d  C a r e  C o o r d i n a t o r ,  s t a t e d  he had r e c e i v e d  the 
a p p l i c a t i o n  f o r  t h e  n e x t  y e a r ' s  p r o g r a m  funds. A t  t h a t  time, 
h e  said the p r o p o s a l  "appears in o r d e r  and has my a ppro val", 
b u t  said u n t i l  t h e  final a u t h o r i z a t i o n  came through, h e  w o u l d  
e x t e n d  the F Y  1977 c o n t r a c t  to the end of S e p t e m b e r ,  1976. It • 
is i m p o r t a n t  to n o t e  h e r e  that a copy of that l e t t e r  w a s  sent 
to Dr. F r a n k  Gold, w h o  had p r e v i o u s l y  s igned a c o n t r a c t  w i t h  the 
B o r o u g h  to b e g i n  a d m i n i s t e r i n g  the D a y  C a r e  A s s i s t a n c e  P r o g r a m  
on J u l y  1, 1976. A l t h o u g h  the FY 1977 c o n t r a c t  f r o m  the D e p a r t m e n t  
to the B o r o u g h  w a s  n o t  f i n ally a p p r o v e d  until S e p t e m b e r  24, 1976, 
it w a s  b a c k d a t e d  t o  b e c o m e  e f f e c t i v e  J u l y  1, 1976.

T h e  B o r o u g h ,  S t a t e  a n d  Dr. G o l d ’s files a l l  are in a g r e e m e n t  
t h a t  Dr. G o l d  b e g a n  a d m i n i s t e r i n g  the Day C a r e  A s s i s t a n c e  
p r o g r a m  in J u l y  of 1976. He h a d  not s o l i c i t e d  t h e  c o n t ract, 
b u t  rather, h e  h a d  b e e n  a p p r o a c h e d  and asked b y  b o r o u g h  o f f i c i a l s  
if he w o u l d  b e  i n t e r e s t e d  in a c o n t ract. He w a s  i n t e r e s t e d  and 
s o o n  took  o v e r  full a d m i n i s t r a t i o n  of the program.

R e g a r d i n g  l e g i s l a t i v e  i n t e n t  c o r c e r n i n g  the s t a t u t e  
r e q u i r i n g  the D e p a r t m e n t ' s  p e r m i s s i o n  p r i o r  to s u b c o n t r a c t i n g ,  
the r e c o r d  and y o u r  r e c o l l e c t i o n  of this p r o v i s i o n  i n d i c a t e  
t he i n c l u s i o n  w a s  a i m e d  at rural areas. F a i r b a n k s  is not a 
r ural area, b u t  the l a w  d o e s  not d i s t i n g u i s h  a d i f f e r e n c e ,  
b e t w e e n  u r b a n  a n d  r u r a l  areas, thus l e t t i n g  the F a i r b a n k s  
B o r o u g h  A s s e m b l y  o p t  for s u b c o n t r a c t i n g .

In FY 1977, (contract s i g n e d  in S eptem b e r ,  1976) t here 
w a s  no d i s c u s s i o n  o f  the m e r i t s  of i n - h o u s e  v e r s u s  s u b c o n t r a c t i n g  
t h e  program, nor w a s  there any r e q u e s t  or d e m a n d  for p e r m i s s i o n  
t o  s u b c o n t r a c t .  T h e  r e a d i n g  of the law at the t i m e  a n d  the



i n t e r p r e t a t i o n  u p  u n t i l  this p a s t  M a y  v/as t h a t  " p e r m i s s i o n  
to s u b c o n t r a c t "  m e a n t  t h e  S t a t e  c o u l d  a l l o w  a m u n i c i p a l  
g o v e r n m e n t  to m o v e  the D a y  C a r e  A s s i s t a n c e  P r o g r a m  a d m i n i s t r a­
ti o n  o u t  of its o w n  o f f i c e s  and s u b c o n t r a c t .  T h e  i n v o l v e m e n t  
the S tate h a d  in t h e  a c t u a l  s u b c o n t r a c t o r  c h o i c e  w a s  negligible', 
a t  least a c c o r d i n g  to the B o r o u g h ' s  i n t e r p r e t a t i o n  a n d  the 
1976 exp eri e n c e .

A f t e r  a m o n t h  and a h a l f  of p r o g r a m  a d m i n i s t r a t i o n ,  Dr.
G o l d  found he h a d  m o r e  a p p l i c a n t s  than he had a n t i c i p a t e d  
m o n e y  for the r e s t  o f  h i s  c o n t r a c t  term. P a r t  of th is reason 
w a s  th e x p r e s s e d  d e s i r e  of the S t a t e  t h a t  the p r o g r a m  be 
ad'^ .^sed w i d e l y  in the N o r t h  S t a r  B o r o u g h  area. And, 
e x a m i n a t i o n  of the c o n t r a c t ,  the r e g u l a t i o n  m a n u a l  a n d  the 
s t a t u t e  are in c o n f l i c t  r e g a r d i n g  w h a t  the r e s p o n s i b i l i t y  of 
the a d m i n i s t r a t o r  a c t u a l l y  is in m e e t i n g  the d e m a n d s  o f  all 
those a p p l i c a n t s  t h a t  q u a l i f y  for the a s s i s t a n c e .

Th e  s t a t u t e s  p o t e n t i a l l y  (from AS 4 4 . 4 7 . 2 5 0  t h r o u g h  AS 
44.47.3.0) a l l o w  for the D e p a r t m e n t  to e s t a b l i s h  g u i d e l i n e s  
for p a r e n t  e l i g i b i l i t y ,  p r o v i d e s  for s u b c o n t r a c t i n g  the 
a s s i s t a n c e  p r o g r a m  a d m i n i s t r a t i o n ,  and sets o u t  the p a r e n t  
r e s p o n s i b i l i t y  in f i n d i n g  a l i c e n s e d  day care  f a c i l i t y  for 
his or her child. I t  d o e s  n o t  d i r e c t l y  a d d r e s s  h o w  e l i g i b l e  
f a m i l i e s  are to b e  c u t  f r o m  the program.

T h e  D ay C a r e  A s s i s t a n c e  M a n u al (page 2) states: "It is
n o t  the p u r p o s e  of this p r o g r a m  to p r o v i d e  free d a y  c a r e  to 
all q u a l i f y i n g  for a s s i s t a n c e .  C u r r e n t  f u n d i n g  d o e s  n o t  p e r m i t  
the S t a t e  to s u b s i d i z e  a l l  e l i g i b l e  families; t h e r e f o r e ,  l ower 
i n c o m e  f a m i l i e s  w i l l  be g i v e n  p r i o r i t y . "

T he c o n t r a c t  b e t w e e n  t h e  S t a t e  and the N o r t h  S t a r  B o r o u g h  
as w e l l  as the s u b c o n t r a c t  b e t w e e n  the N o r t h  S t a r  B o r o u g h  and 
Dr. Gold, h o w ever, b o t h  c o n t a i n  the f o l l owing s e c t i o n  (5) as 
p a r t  of A p n e n d i x  A, w h i c h  is to b e  c o n s i d e r e d  a p a r t  of b o t h  
c o n t r a c t u a l  a g r e e m e n t s :

"(5) T h e  c o n t r a c t o r  a g r e e s  to serve all f a m i l i e s  w i t h  
r e a s o n a b l e  a c c e s s  to l i c e n s e d  day care f a c i l i t i e s  w i t h i n  the 
F a i r b a n k s  N o r t h  S t a r  B o r o u g h . "

O b s e r v i n g  t h a t  h e  h a d  r e s e r v e  m o n e y  to fund  A F D C  a n d  W I N  
recipien ts, and in l i g h t  of the a f o r e m e n t i o n e d  c o n f l i c t  in 
i n t e r p r e t a t i o n  l i m i t i n g  s u b s i d i e s  a m o n g s t  e l i g i b l e s ,  Dr. G o l d  
c h o s e  to e x e r c i s e  the f l e x i b i l i t y  c a l l e d  for in the D a y  C a r e  
A s s i s t a n c e  M a n u a l ' s  s t a t e d  p u r p o s e s  and goals o f  the p r o g r a m .  
T h e s e  pu rposes, d i r e c t l y  q u o t e d ,  are:
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"The a c t  g a v e  r e s p o n s i b i l i t y  for a d m i n i s t r a t i o n  of the 
p r o g r a m  to th e D e p a r t m e n t  of Coimmunity and R e g i o n a l  A f f a i r s  
in the h o p e  of e n c o u r a g i n g  local g o v e r n m e n t  p a r t i c i p a t i o n  in 
the d e l i v e r y  of d a y  c a r e  s e r v i c e s . *  The D e p a r t m e n t  w i l l  
c o n t r a c t  w i t h  loca l c o m m u n i t i e s  for d i r e c t  p r o g r a m  a d m i n i s t r a t i o n  
in o r d e r  to a l l o w  as m u c h  local r e s p o n s i b i l i t y  as p o s s i b l e  
w h i l e  a s s u r i n g  the r e q u i r e m e n t s . o f  the law a r e  met."

W h e r e  the law g a v e  the d e p a r t m e n t  r e s p o n s i b i l i t y  for 
a l l o c a t i n g  its a p p r o p r i a t e d  funds, it also a l l o w e d  —  and 
a c t u a l l y  e n c o u r a g e d  w h e r e  a p p l i c a b l e  —  the l o c a l  g o v e r n m e n t s  
to s u b c o n t r a c t  to a l o c a l  a d m i n i s t e r i n g  a g ency. T h e  law (AS 
4 4 . 4 7 . 2 5 0  (b) (2)) r e q u i r e s  C & R A ' s  p e r m i s s i o n  to s u b c o n t r a c t ;  
the m a n u a l  a n d  s u b s e q u e n t  c o n t r a c t s  call for t h a t  p e r m i s i o n  
to b e  in w r i t i n g .

Less t h a n  one m o n t h  a f t e r  the State and B o r o u g h  had 
firmed  up t h e i r  m u t u a l  c o n t r a c t  for F Y  1977 f u n d s  (on S e p t e m b e r  
24, 1976), Dr. G o l d  d e t e r m i n e d  that the c o n t r a c t u a l  a m o u n t  
w o u l d  b e  far s h o r t  o f  t h e  F a i r b a n k s  North S t a r  B o r o u g h ' s  
demand. O n  O c t o b e r  18, 1976, he w r o t e  to P i t t s  r e q u e s t i n g  
an a d d i t i o n a l  $ 7 j ,000 to $ 1 0 0 , 0 0 0  to me et the n eeds p r o j e c t e d  
for the e n t i r e  f i s c a l  year. Pitts r e s p o n d e d  j.n an O c t o b e r  
20, 1976 l e t t e r  t h a t  an a d d i t i o n a l  $22 ,125 w a s  a l l o c a t e d  to 
the F a i r b a n k s  p r o g r a m .  He stated, "The p r o b l e m  is, of 
c o urs e, i n s u f f i c i e n t  f u n d i n g  to a c c o m m o d a t e  a l l  p e r s o n s  > 
e l i g i b l e  for D ay C a r e  A s s i s t a n c e . "  He f u r t h e r  s u g g e s t e d 
t h a t  a m a x i m u m  m o n t h l y  m e a n  s u b s i d y  be e s t a b l i s h e d  as a 
m o n t h l y  ce iling. T h i s  w o u l d  a l l o w  for c o n t i n u e d  fund ing of
A F D C  f a m i l i e s  for the e n t i r e  year. Pitts s t a t e d  t h a t  afte r
t h e  a d d i t i o n a l  O c t o b e r  a l l o c a t i o n ,  th ere v/ould b e  "no more 
a d d i t i o n a l  funds w h i c h  c a n  b e  m a d e  a v a i l a b l e "  to the B o r o u g h  
d u r i n g  f i s c a l  '77. H e  s u g g e s t e d  that to stay w i t h i n  the 
m o n t h l y  c e i l i n g  a l l o c a t i o n s ,  Dr. G o l d  c u r t a i l  a s s i s t a n c e  
b e g i n n i n g  w i t h  t h o s e  r e c i p i e n t s  in the h i g h e r  i n c o m e  groups.

O n  O c t o b e r  26, 1976  (or two days a f t e r  r e c e i v i n g  Pitts'
l e t t e r ) , Dr. G o l d  c o m p u t e d  a m o n t h l y  a v e r a g e  and s e n t  o u t  a
l e t t e r  to s o m e  of the r e c i p i e n t s  that t h e i r  a s s i s t a n c e  w o u l d  
b e  d r o p p e d  N o v e m b e r  1, 1976. C o p i e s  of' this l e t t e r  w e r e  
s e n t  to b o t h  Pit ts a n d  H e l e n  Elevens, the B o r o u g h ' s  T r e a s u r e r .

* T h i s  is c o n s i s t e n t  w i t h  the s t a t u t o r y  p o w e r s  and duties 
of C & R A  "to a d v i s e  a n d  a s s i s t  local g o v e r n m e n t s "  (AS 44.47. 
050 (1); a n d  to s u p e r v i s e ,  monit o r ,  and o t h e r w i s e  h e l p  m a k e  
l o c a l  g o v e r n m e n t s  e l i g i b l e  for State, f e d e r a l  a n d  o t h e r  
g r a n t s .



T h a t  l e t t e r , w h i c h  b e c a m e  the f o r m  for f u t u r e  n o t i f i c a t i o n  
o f  o t h e r  a p p l i c a n t s  w h o  w o u l d  h a v e  to b e  d r o p p e d  to a l l o w  
Dr. G o l d  to s t a y  w i t h i n  his m o n t h l y  m e a n  a v e r a g e s ,  i n c l u d e d  
the f o l l o w i n g  p a r a g r a p h :

"Due to the i n a d e q u a t e  a m o u n t  o f  funds p r o v i d e d  to the 
F a i r b a n k s  N o r t h  S t a r  B o r o u g h  D a y  C a r e  A s s i s t a n c e  P r o g r a m ,  it 
is i m p o s s i b l e  to c o n t i n u e  f u n d i n g  all day c a r e  p a y m e n t s  for 
the e n t i r e  y e a r . "

Pitts' A n c h o r a g e  file shows this copy w i t h  no c o r r e s p o n d i n g  
l e t t e r  e v e n  m e n t i o n i n g — m u c h  less criticiz.ing--the e x p l a n a t i o n  
Dr. G o l d  w a s  u s i n g .

M o r e  l o w  i n c o m e  a p p l i c a n t s  c o n t i n u e d  to a p p l y  f o r  n e w  
Day C a r e  A s s i s t a n c e ,  thus m a n d a t i n g  Dr. Gold t o  r e w o r k  his 
a l l o w a b l e  " e l i g i b l e s "  list to stay w i t h i n  h i s  m o n t h l y  mea n.
In o r d e r  to c o n t i n u e  g i v i n g  p r i o r i t y  to a p p l i c n a t s  w i t h  
l ower i n c o m e s ,  e v e n  .if they w e r e  n e w e r  a p p l i c a n t s  t h a n  some 
o t h e r  h i g h e r  i n c o m e  e l i g i b l e s  s till g e t t i n g  s u b s i d i e s ,  Dr.
G o l d  had to r e v e r t  to c u t t i n g  o f f  n e w  g roups o f  e l i g i b l e s  
w i t h i n  the h i g h e r  i n c o m e  b r a c k e t s .  This  is h i s  u n d e r s t a n d a b l e  
e x p l a n a t i o n  o f  t h e  n e c e s s i t y  of s t a g g e r e d  e l i m i n a t i o n  of 
h i g h e r  i n c o m e  g r o u p  r e c i p i e n t s  as the fiscal y e a r  p r o g r e s s e d .

A d m i t t e d l y ,  the a b o v e  w a s  n o t  his onl y r e a s o n  for 
d e l a y i n g  n o t i f i c a t i o n  of t h o s e  w h o  e v e n t u a l l y  w e r e  c u t  from 
the p r o g r a m  w i t h  o n l y  a few days' notice. Dr. G o l d  o p e r a t e d  
u n d e r  a p p a r e n t l y  a c c e p t a b l e  i n t e r p r e t a t i o n s  o f  the c o n t r a c t u a l  
terms of s e r v i n g  all e l i g i b l e  f a m i l i e s  in the F a i r b a n k s  
B o r o u g h  a r e a  a n d  u n d e r  the e x p r e s s e d  C & R A  d e s i r e  for l o c a l  
flexib i l i t y .  Dr. G o l d  c o n s i d e r e d  this s hort n o t i c e  (which 
c a u s e d  some a d m i t t e d  hardsh i p s )  as s e r v i n g  t h e  c l i e n t  c o m m u n i t y  
u n t i l  he w a s  f o r c e d  to cut t h e m  f r o m  the p r o g r a m .  H i s  
e x p l a n a t i o n  is t h a t  at l e a s t  fo ur F a i r b a n k s  l e g i s l a t o r s  w e r e  
o p e n l y  w o r k i n g  to e x p e d i t e  a s p e e d y  s u p p l e m e n t a l  a l l o c a t i o n  
to the S t a t e w i d e  p r o gram, w i t h  s p e c i a l  a t t e n t i o n  to t h e  
F a i r b a n k s  p l i g h t .

M o r e  m o n e y  f r o m  w i t h i n  C & R A  was f o r t h c o m i n g  on F e b r u a r y  
10, 1977, w h e n  P i t t s  and Dr. Gold d i s c u s s e d  t h e  n e w  a v a i l a b i l i t y  
of $10,054 w h i c h  came from u n s p e n t  day care a s s i s t a n c e  m o n e y  
not u s e d  by a n o t h e r  c o m m u n i t y .  W i t h  the i n i t i a l  $ 1 0 6 , 4 9 5  
c o n t r a c t  m o n i e s ,  the O c t o b e r  $ 2 2,125 m o n i e s  a n d  this n e w  
F e b r u a r y  a l l o c a t i o n  of $18,054, the F a i r b a n k s  N o r t h  S t a r  
B o r o u g h  a l l o c a t i o n  w a s  a total of $146,674. T h i s  f i g u r e  was 
still some $ 5 5 , 0 0 0  s h o r t  of Dr. G o l d ' s  first f o r e c a s t  of the 
F a i r b a n k s  d a y  c a r e  n e e d s  of $ 2 0 0 ,000 in e a r l y  f a l l — a n d  
a b o u t  h a l f  h i s  J a n u a r y ,  1977 f o r e c a s t  to l e g i s l a t o r s  b a s e d  
on i n c r e a s e d  d e m a n d s  for the a s s i s t a n c e  from F a i r b a n k s a n s .
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T h e  a d m i n i s t r a t i o n  of the p r o g r a m  by Dr. G o l d  w a s  of 
n o  s e r i o u s  c o n c e r n  to the D e p a r t m e n t ' s  C h i e f  D a y  C a r e  
C o o r d i n a t o r ,  as is e v i d e n t  in the l e t t e r  P i t t s  s e n t  G o l d  
c o n f i r m i n g  t h e  a b o v e  a d d i t i o n a l  a l locat ion. P itt s, in a 
l e t t e r  d a t e d  F e b r u a r y  18, 1977, stated, "As in t h e  past,
Frank, k e e p  u p  t h e  g o o d  w o r k .  I sti ll p l a n  to s t o p  by 
a n d  v i s i t  w i t h  y o u  as s o o n  as I can find the t i m e  to g e t  
o u t  o f  the o f f i c e . "

F i l e  r e c o r d s  s h o w  t h a t  Dr. G o l d  had i n c u r r e d  n o  m a j o r  
c r i t i c i s m  by t h e  D e p a r t m e n t ,  at l e a s t  through Pitts' 
p r e v i o u s l y  m e n t i o n e d  l e t ter. T h e  fi rst signs of u n r e s t  
d u e  to Dr. G o l d ' s  m a n a g e m e n t  c a n  b e  e v i d e n c e d  in y o u r  trip 
r e p o r t  d a t e d  F e b r u a r y  9, 1977 (which was p r i o r  to P itts'  
a b o v e  c o m m e n t s  o f  g o o d  work.) In t h a t  r e p o r t  w h e r e  y o u  
d e t a i l  d i s c u s s i o n s  w i t h  Dr. Gold, y o u  stated, "It is 
d i f f i c u l t  to g e t  t h e  idea a c r o s s  that this is n o t  a "welfar e" 
type p r o g r a m  w h e r e  e v e r y o n e  w h o  m e e t s  the g u i d e l i n e s  is 
e n t i t l e d  to s e r v i c e  . . .  W e  m u s t  a d d r e s s  this as a 
p o l i t i c a l  issue. I w o u l d  s t r o n g l y  r e c o m m e n d  a g a i n s t  a n y  
s u p p l e m e n t a l  a p p r o p r i a t i o n s  to F a i r b a n k s  or o t h e r  c o m m u n i t i e s .
In m y  o p i n i o n ,  a s u p p l e m e n t a l  w o u 1d  be r e w a r d i n g  p o o r  p l a n n i n g ,  
a n d  m i s m a n a g e m e n t  and p e n a l i s i n g  t h o s e  c o m m u n i t i e s  w h o  h a v e  
c o n d u c t e d  a r e s p o n s i b l e  p r o g r a m .  T h e y  w a n t e d  f l e x i b i l i t y  
and a u t h o r i t y  b u t  a r e  q u i c k  to s hi rk r e s p o n s i b i l i t y  for 
p r o b l e m s  c r e a t e d  . . .  W e  n e e d  to w o r k  m o r e  c l o s e l y  w i t h  the 
g r a n t e e  c o m m u n i t i e s  in p r e p a r a t i o n  of the FY '78 p r o g r a m  to 
a v o i d  a r e p e a t  o f  t h i s  y e a r s  px'oblems."

I r o n i c a l l y ,  i t  is a b o u t  this time w h e n  Dr. G o l d  a n d  
o t h e r  day  c a r e  a d m i n i s t r a t o r s  S t a t e w i d e  b e g a n  to a d d r e s s  
this f u n d i n g  s u p p l y  as a p o l i t i c a l  issue also. T h e y  b e g a n  
i n t e n s e  l o b b y i n g  w i t h  t h e i r  r e s p e c t i v e  l e g i s l a t o r s  for m o r e  
f unds to l a s t  t h e  F Y  '77 year. A n d  since Pitts' l e t t e r  
f o l l o w e d  y o u r  r e p o r t  to C o m m i s s i o n e r  M c A n e r n e y  (with n o  
s u b s e q u e n t  c o m m e n t  to Dr. G o l d ) , w e  c a n n o t  a s s u m e  h e  w a s  
p l a c e d  on a n y  n o t i c e  for r e c t i f y i n g  any m a j o r  o r  m i n o r  
c o n c e r n s  y o u  e x p r e s s e d .

S h o r t l y  a f t e r  this p u b l i c  testi m o n y  b e f o r e  the l e g i s l a t u r e ,  
a p p a r e n t  c o n f l i c t s  a r o s e  b e t w e e n  the day c a r e  a d m i n i s t r a t o r  
(Dr. Gold) a n d  t h e  D e p a r t m e n t .  A f t e r  one v i s i t  by the 
D e p a r t m e n t ' s  f i e l d  o f f i c e r  (Jan Brewer) on M a r c h  30th, 
s e v e r a l  e r r o r s  ( a c c o r d i n g  to B r e w e r ' s  March 31st f i e l d  report) 
v/ere n oted in the a d m i n i s t r a t o r ' s  o perati ons. S i n c e  Dr.
G o l d  h a d  j u s t  h i r e d  a n e w  p r o g r a m  a d m i n i s t r a t o r ,  B r e w e r  
r e c o m m e n d e d  t h a t  a s u b s e q u e n t  v i s i t  to the F a i r b a n k s  o f f i c e  
t a k e  p l a c e  w i t h i n  a m o n t h  to b e t t e r  r e v i e w  all the files
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a f t e r  the n e w  p r o g r a m  p e r s o n  was m o r e  f a m i l i a r  w i t h  the job 
a n d  files.

B r e w e r  r e t u r n e d  to the F a i r b a n k s  o f f i c e  on A p r i l  11, 12 
a n d  13, at w h i c h  t i m e  r e l a t i o n s  b e t w e e n  the lo cal a d m i n i s t r a­
to r  a n d  the a g e n c y  l e t e r i o r i a t e d  s i g n i f i c a n t l y .  Dr. Gold, 
w h o  a dmits h e  w a s  m a d e  a w a r e  of the i m p e n d i n g  v i s i t  by 
B r e w e r ,  w a s  r e l u c t a n t  to a l l o w  h e r  a c c e s s  to a n y  files, 
e x c e p t  the t e r m i n a t e d  ones, u ntil his p r o g r a m  a s s i s t a n t  
r e t u r n e d  to w o r k .  lie h a d  s a i d  his a s s i s t a n t  w a s  o u t  sick 
a n d  B r e w e r  r e v i e w e d  o n l y  the c l o s e d  files. T h e  next  day,
(April 12) the a s s i s t a n t  w a s  still o u t  sick a n d  B r e w e r  was 
d e n i e d  a c c e s s  to the files. She had r e m inded Dr. G o l d  of 
A r t i c l e  VII in h i s  c o n t r a c t  w i t h  the B o r o u g h  t h a t  m a n d a t e d  
t h e  files b e  o p e n  to the D e p a r t m e n t  d u r i n g  r e g u l a r  b u s i n e s s  
h o u r s .  W h e t h e r  Dr. G o l d  o p e n e d  his files to h e r  o n  the 
f o l l o w i n g  d a y  (April 13) d u e  to the fact his a s s i s t a n t  had 
r e t u r n e d  to w o r k  o r  b e c a u s e  B o r o u g h  T r e a s u r e r  H e l e n  B l e v i n s  
h a d  c a l l e d  h i m  (at B r e w e r ' s  request) to m a n d a t e  Dr. G o l d  
o p e n  the files (or a c o m b i n a t i o n  of both) is a m a t t e r  of 
i n t e r p r e t a t i o n .  In any event, the files r e v e a l e d  some a u d i t  
e x c e p t i o n s .

Of the $ 3 , 0 6 8  in a u d i t a b l e  e x c e p t i o n s  w h i c h  B r e w e r  
r e p o r t e d . o n  r e t u r n  f r o m  h e r  A p r i l  visit, $822 w e r e  c a n c e l l e d  
b y  the D e p a r t m e n t  w h e n  a d e q u a t e  b a c k - u p  p a p e r w o r k  was p r o v ided. 
O f  the r e m a i n i n g  e x c e p t i o n s ,  it is u n c l e a r  w h e r e  the r e s p o n s i - ' 
b i l i t y  falls in r e g a r d s  to the e r r o r s  as the B o r o u g h  p a i d  at 
least p o r t i o n s  o f  t hose e x c e p t i o n s .  A c c o r d i n g  to B o r o u g h  
A d m i n i s t r a t o r  Ron G a r z i n i  a n d  Dr. Gold, s e v e r a l  of the 
e x c e p t i o n s  w e r e  b a s e d  o n  m i s c a l c u l a t i o n s  m a d e  w h i l e  the 
B o r o u g h  still a d m i n i s t e r e d  the p r o g r a m  in-house. Dr. G o l d  
h a s  st ated he h a s  n o t  p a i d  any of those audit e x c e p t i o n s  in 
q u e s t i o n .

S h o r t l y  a f t e r  the A p r i l  s t a f f  visit, Dr. G o l d  r e c e i v e d  
a co py of a l e t t e r  w r i t t e n  b y  Pi tts to B l e v i n s  in w h i c h  he 
o u t l i n e d  the d i s a l l o w e d  a u d i t  e x c e p t i o n s  and d e t a i l e d  the 
p r o b l e m  r e g a r d i n g  a c c e s s  to the files.. T h e  l e t t e r  did not 
o u t l i n e  a c t i o n s  w h i c h  P i t t s  t h o u g h t  w e r e  m a n d a t o r y  to i n s u r e  
c o n t i n u a t i o n  of t h e  p r o g r a m  w i t h  Dr. Gold nor d i d  P i t t s  
n o t i f y  D r . G o l d  o f  the s e v e r i t y  of the actio ns in r e g a r d  to 
d e n y i n g  a c c e s s  to the files. We r e f e r  here to the D e p a r t m e n t ' s  
D a y  C a r e  A s s i s t a n c e  A p p l i c a t i o n  Manual; Page 19, A r t i c l e  5 
of the D e p a r t m e n t ' s  r e s p o n s i b i l i t i e s  in this p r o g r a m :

"5. W h e n  the D i r e c t o r  finds that the local a g e n c y  :i.s 
n o t  in c o m p l i a n c e  w i t h  the w o r k  p r o g r a m  and c o n t r a c t ,  he 
s h a l l  n o t i f y  the a g e n c y  of t he p r o b l e m  and the r e q u i r e m e n t  > 
for c o m p l i a n c e .  If a f t e r  a r e a s o n a b l e  period s a t i s f a c t o r y



a d j u s t m e n t s  a r e  n o t  made, he s h a l l  n o t i f y  the a g e n c y  t h a t  
f u r t h e r  p a y m e n t s  w i l l  b e  w i t h h e l d  u n t i l  the d e f i c i e n c i e s  
are c o r r e c t e d . "

Pitts' A p r i l  19 l e t t e r  to Blevi n s ,  however, p r o m p t e d  
D r -. G o l d  to f i r e  o f f  a r a t h e r  i n f l a m m a t o r y  l e t t e r  to C o m m i s s i o n e r  
M c A n e r n y  a s k i n g  t h a t  P i t t s  a p o l o g i z e  for the letter, a n d  for 
Pitts' f a i l u r e  to t a l k  w i t h  Dr. G o l d  b e f o r e  c o n c l u d i n g  Dr.
G o l d  w a s  in t h e  w r o n g .  Dr. G o l d  r e c a l l s  h a n d - d e l i v e r i n g  the 
l e t t e r  to the C o m m i s s i o n e r  o n  A p r i l  26.

Dr. G o l d  r e c e i v e d  no r e s p o n s e  f r o m  the C o m m i s s i o n e r ,  n o r  
did he r e c e i v e  a n y  l e t t e r  f r o m  Pitts. However, the A n c h o r a g e  
file s h o w s  a n  i n t e r e s t i n g  (however irrelevant) m e m o  f r o m  
P itts w h i c h  c a r r i e s  a d a t e  of A p r i l  27. It c o n c e r n s  a p r o p o s a l  
by Dr. G o l d  for a d r u g  a b u s e  g r a n t  he a p p l i e d  for in a n o t h e r  
d e p a r t m e n t — t h e  D r u g  A b u s e  O f fice.  T h e  m e m o  w a s  i n i t i a l l y  
w r i t t e n  b y  P i t t s  o n  n o n - o r d i n a r y  s t a t i o n e r y  a nd the copy 
in the A n c h o r a g e  f i l e  w e  copied, show s a s t a m p  as h a v i n g  
b e e n  r e c e i v e d  b y  the D r u g  A b u s e  O f f i c e  on M a y  16, 1977. T h e  
m e m o  w a s  w r i t t e n  to M c A n e r n e y ,  b u t  the o n l y  p a r a g r a p h  to 
m e n t i o n  Pitts' i n v o l v e m e n t  w i t h  Dr. G o l d  in the d a y  c a r e  
c o n t r a c t  e x p e r i e n c e  v a g u e l y  q u e s t i o n s  Dr. G o l d ' s  m a n a g e m e n t  
of the d a y  c a r e  p r o g r a m  a n d  Dr. G o l d ' s  refusal to a l l o w  
B r e w e r  a c c e s s  to t h e  files. T h e  last p a r a g r a p h  r e c o m m e n d s  
t he f o l l o w i n g :

"I r e c o m m e n d  t h a t  t h e  A - 9 5  G r a n t  R e q u e s t  r e f e r e n c e d  a b o v e  
be d e n i e d  a n d  t h a t  a s e a r c h  b e  u n d e r t a k e n  for a m o r e  s u i t a b l e  
D r u g  A b u s e  P r o g r a m  A d m i n i s t r a t o r . "

D u r i n g  t h e  s a m e  t i m e  Dr. G o l d  w a s  t e s t i f y i n g  a g a i n s t  
C & R A  d a y  c a r e  p r o p o s a l s  in f r o n t  o f  l e g i s l a t i v e  coinmit:tees, 
the D e p a r t m e n t  b e g a n  c o l l e c t i n g  a v a r i e t y  of p a p e r w o r k  
r e g a r d i n g  Dr. G o l d ' s  o t h e r  i n v o l v e m e n t s .

For e x a m p l e ,  in the A n c h o r a g e  day care a s s i s t a n c e  file 
o n  the F a i r b a n k s  p r o g r a m ,  there are some 61 d i f f e r e n t  
d o c u m e n t s  (at l e a s t  as r e c o r d e d  in S e p t e m b e r  by my a s s i s t a n t ,  
C a t h y  A l l e n ) . O f  t h o s e  61, 31 d o c u m e n t s  deal w i t h  s u b j e c t s  
o t h e r  than the d a y  c a r e  p r o g r a m .  A large p o r t i o n  d e t a i l  
p r o b l e m s  a n d  c r i t i c i s m s  o t h e r  p e o p l e  h a d  w i t h  Dr, G o l d ' s  
p r o p o s e d  m e n t a l  h e a l t h  clinic. E i g h t  o t h e r  p i e c e s  o f  p a p e r  
d e a l t  w i t h  B o r o u g h  z o n i n g  p r o b l e m s — some d a t i n g  b a c k  two y e a r s .

B a r b a r a  M o r s e ,  a D e p a r t m e n t a l  e m p l o y e e  d i r e c t l y  u n d e r  
y o u r  s u p e r v i s i o n ,  w a s  a l s o  r e c e i v i n g  d a y  care  a s s i s t a n c e  '* 
t h r o u g h  Dr. G o l d ' s  a d m i n i s t r a t i o n .  She had r e c o r d e d  p r o b l e m s  . 
w i t h  Dr. G o l d ' s  a d m i n i s t r a t i o n  of the p r o g r a m  as he h a d  
r e q u i r e d  m o r e  b a c k - u p  p a p e r w o r k  in o r d e r  to a d j u s t  the le vel
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of h e r  .income to w h a t  she t h o u g h t  w a s  a p p r o p r i a t e .  T h e  p r o b l e m s  
w i t h  h e r  i n d i v i d u a l  s u b s i d i e s  w e r e  not m a j o r  ones, b u t  it d o e s  
c l o u d  any i n v o l v e m e n t  she m i g h t  h a v e  had in d i s c r e d i t i n g  Dr. 
G o l d ' s  a d m i n i s t r a t i o n  of t h e  p r o g r a m .  B o r o u g h  o f f i c i a l s  
h a v e  r e p o r t e d  s h e  i n q u i r e d  a b o u t  s e v e r a l  d i f f e r e n t  p r o b l e m  
areas, i n c l u d i n g  w h e t h e r  o r  n o t  p r o p e r  a d v e r t i s e m e n t  h a d  
p r e c e d e d  the r e q u e s t  for n e w  b i d d e r s .  In the m e a n t i m e ,  J o h n  
S w a n  h a d  a l s o  b e e n  i n t e r e s t e d  as a p o t e n t i a l  a d m i n i s t r a t o r  
a n d  M o r s e  h a d  b e e n  w o r k i n g  to i n t e r e s t  S w a n  in the d a y  ca re 
p r o g r a m  a d m i n i s t r a t i o n .  He h a d  b e e n  r u n n i n g  a d a y  c a r e  
f a c i l i t y  w h e r e  M o r s e  h a d  t a k e n  h e r  child. W h e n  y o u  t r a v e l e d  
to F a i r b a n k s  f o r  y o u r  M a y  19 m e e t i n g  w i t h  Blevins, M o r s e  
w a s  in a t t e n d a n c e .

T h a t  s a m e  t r i p  r e p o r t  i n c l u d e s  the f o l l o w i n g  s t a t e m e n t :
"it w a s  the b o r o u g h ' s  r e s p o n s i b i l i t y  to m o n i t o r  the a c t i v i t i e s  
of their s u b c o n t r a c t o r . "  Y o u  a l s o  stated, " that w e  w o u l d  
b e  very r e l u c t a n t  to a p p r o v e  a s u b c o n t r a c t  w i t h  Dr. G o l d  for 
next year, a n d  r e c o m m e n d e d  t h a t  t h e y  h e a r t i l y  c o n s i d e r  o p e r a­
ting the p r o g r a m  i n - h o u s e  n e x t  y e a r . "

R e g a r d i n g  B r e w e r ' s  f i e l d  r e p o r t  from'- the n e x t  d e p a r t m e n t a l  
trip on M a y  31, s h e  r e f l e c t e d  a m u c h  b r i g h t e r  p i c t u r e  of Dr. 
G o ld' s o p e r a t i o n  of the progr a m .  A l t h o u g h  s h e  d e t a i l s  one 
case w h e r e  a f a m i l y  h a d  to h a v e  its p a y m e n t s  t e r m i n a t e d  and 
the n o t i c e  w a s  s o m e w h a t  s h o r t  and i n d i r e c t  (the d a y  c a r e  
c e n t e r  w a s  i n f o r m e d ) , the i n c i d e n t  p r o m p t e d  h e r  r e c o m m e n d a t i o n  
that a form a n d  s t a n d a r d  t e r m i n a t i o n  n o t i c e  b e  w o r k e d  out.

T h i s  B r e w e r  r e p o r t  a p p e a r s  to c o n t a i n  o t h e r  u n f a v o r a b l e  
i m p r e s s i o n s  c o n c e r n i n g  Dr. Gol d, b u t  no e x a m p l e s  w e r e  
provided; t h e y  w e r e  r e q u e s t e d  for the future. B r e w e r ' s  
r e p o r t  s t ate s o f  Dr. G o l d ' s  a d m i n i s t r a t i o n  o f . t h e  p r o g r a m  
that a p p l i c a t i o n s  w e r e  n o w  c o m p l e t e ;  the b a c k - u p  d a t a  w a s  
in p l a c e  a n d  no o t h e r  c l o s e  m o n i t o r i n g  w o u l d  b e  r e q u i r e d  b e f o r e  
t h e  " c o n t r a c t s  a r e  r e a d y  for r e n e w a l . "

In the " E f f e c t i v e n e s s  o f  P r o g r a m  In M e e t i n g  G o a l s , "
Brewer, w r o t e , "The p r o g r a m ' s  e f f e c t i v e n e s s  a p p a r e n t l y  has 
i m p r o v e d  s i n c e  the last visit. A p p l i c a n t s  are n o w  m o r e  
c a r e f u l l y  s c r e e n e d  and c l i e n t s  a r e  not b e i n g  a s s i s t e d  at 
c o r r e c t  p e r c e n t a g e s  for t h e i r  i n c o m e  group."

T o  m a i n t a i n  a p r o p e r  p e r s p e c t i v e ,  w e  s h o u l d  p o i n t  out 
that the A p r i l  f i e l d  t r i p  r e p o r t  w i t h  the same e v a l u a t i o n  forms, 
d e t a i l e d  s e v e r a l  p r o b l e m  areas: a u d i t  e x c e p t i o n s ,  r e f u s a l  to
a l l o w  a c c e s s  to all the files, files w e r e  i n c o m p l e t e ,  etc. To 
a d e q u a t e l y  i n s u r e  w e  d o n ' t  o v e r l o o k  that report, w e  h a v e  a l s o  
i n c l u d e d  a c o p y  of it as an a t t a c h m e n t .  T h e  p o i n t  is that

t



w i t h  t h e  p r i o r  r e p o r t  o r  w i t h o u t  it, Dr. G o l d ' s  a d m i n i s t r a t i o n  
o f  t h e  p r o g r a m  as is r e f l e c t e d  b y  Bre wer, c e r t a i n l y  improved.

T h e r e  are two f i n a l  l e t t e r s  (one J u n e  24 a n d  a s e c o n d  d a t e d  
J u l y  25) w h i c h  c u l m i n a t e d  in the B o r o u g h ' s  a c t i o n  o f  n o t  
a w a r d i n g  a c o n t r a c t  r e n e w a l  to Dr. Gold.

O n  J u n e  24, y o u  r e s p o n d e d  to a J u n e  22 l e t t e r  f r o m  F a i r b a n k s  
M a y o r  J o h n  C a r l s o n  w h i c h  i n d i c a t e d  the B o r o u g h ' s  i n t e n t  to 
a p p l y  for d a y  c a r e  funds for f i s c a l  1978. T h i s  l e t t e r  i n c l u d e s  
t h e  f o l l o w i n g  p a r a g r a p h :

" A las ka S t a t e  L a w  (AS 44.47.250) a l l o w s  t h e  b o r o u g h  to 
s u b c o n t r a c t  its o b l i g a t i o n s  cmjly w i t h  the c o n s e n t  o f  the 
D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s .  T h e  D e p a r t m e n t  
i n  e x a m i n i n g  a n d  e v a l u a t i n g  the a p p r o p r i a t e n e s s  of t h e  g r a n t  
a p p l i c a t i o n ,  m u s t  w e i g h  the c o m m i t m e n t ,  the p l a n  a n d  c a p a b i l i t i e s  
o f  the B o r o u g h  in a d m i n i s t e r i n g  the p r o g r a m . "

It a l s o  states:

\
" U nle ss the b o r o u g h  c a n  p r e s e n t  e v i d e n c e  t o  i n d i c a t e  and 

g u a r a n t e e  a s i g n i f i c a n t  c h a n g e  in the p r o g r a m  m a n a g e m e n t  by 
Dr. G o l d  t h a t  w i l l  a s s u r e  a p r o p e r  level of p e r f o r m a n c e ,  the 
D e p a r t m e n t  w i l l not g r a n t  a p p r o v a l  to the B o r o u g h  to s u b c o n t r a c t .

P r i o r  to this l e t t e r ' s  a r r i v a l  on M a y o r  C a r l s o n’s desk, the 
b o r o u g h  had i n f o r m e d  Dr. G o l d  t h a t  he w a s  the o n l y  a g e n c y  t h a t  
r e s p o n d e d  to the B o r o u g h ' s  r e q u e s t  for b i d d e r s .  He w a s  told 
t h a t  h e  w o u l d  r e c e i v e  the c o n t r a c t  t h o u g h  no o f f i c i a l  p a p e r w o r k  
h a d  b e e n  signed. T h e  m a y o r  the n i n f o r m e d  Dr. G o l d  of the 
D e p a r t m e n t ' s  letter.

Dr. G o l d  t o o k  g r e a t  e x c e p t i o n  to y o u r  l e t t e r  in p u b l i c  
t e s t i m o n y .  T h e  B o r o u g h  o p t e d  to o p e r a t e  t h e  p r o g r a m  i n - h o u s e  
u n t i l  it c o u l d  g a t h e r  m o r e  i n f o r m a t i o n  a b o u t  t h e  e n t i r e  m a t t e r  ' 
a n d  seek  p r o p o s a l s  f r o m  o t h e r s  w h o  m i g h t  a l s o  w i s h  to a d m i n i s t e r  
t h e  prog ram. G a r z i n i ,  in p u b l i c  t e s t i m o n y  s a i d  h a d  t h e r e  b e e n  
n o  l e t t e r  f r o m  C & R A  t h r e a t e n i n g  a d i s c o n t i n u a t i o n  o f  the d a y  
c a r e  a s s i s t a n c e  f u n d i n g  w i t h  Dr. Gold, he w o u l d  h a v e  had l i t t l e  
o b j e c t i o n  to the B o r o u g h ' s  r e n e w a l  of the c o n t r a c t  w i t h  Dr. Gold.

In a J u l y  25 l e t t e r  f r o m  y o u r  office, y o u  f u r t h e r  o u t l i n e  
o t h e r  p r o b l e m s  w i t h  Dr. G o l d ' s  p a s t  a d m i n i s t r a t i o n  o f  the 
p r o g r a m  and o f f e r  the  f o l l o w i n g :

" S u b s e q u e n t  to o u r  i n i t i a l  rejec t i o n ,  t h e  D e p a r t m e n t ' h a s  
b e c o m e  a w a r e  of m a n y  o t h e r  c i r c u m s t a n c e s  r e l a t e d  to Dr. G o l d  
a n d  his o t h e r  b u s i n e s s  a c t i v i t i e s ,  c o n t r a c t s  a n d  z o n i n g

CUM
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p r o b l e m s  w h i c h  w o u l d  p r e c l u d e  Dr. G o l d  f r o m  b e i n g  a c c e p t a b l e  
as the a d m i n i s t r a t o r  of this p r o g r a m  u n d e r  any c o n d i t i o n s . "

S i n c e  t h a t  s e c o n d  letter, the b o r o u g h  has r e q u e s t e d  
a n d  a c c e p t e d  a p p l i c a t i o n s  f r o m  s i x  s o u rc es. T h e s e  a p p l i c a n t s  
all p r e s e n t e d  p r o p o s a l s  for the d a y  c a r e  p r o g r a m ' s  a d m i n i s t r a­
tio n  b a s e d  o n  n e w  p r o p o s a l  g u i d e l i n e s  t h a t  w e  feel y o u r  a g e n c y  
p r o p e r l y  a s s i s t e d  in d e v e l o p i n g .  C e r t a i n l y ,  w i t h  t h i s  r e l a t i v e l y  
n e w  p r o g r a m ,  g u i d e l i n e s  f o r  those w h o  m i g h t  a d m i n i s t e r  the 
p r o g r a m  w o u l d  b e  h a r d  to d e v e l o p  b a s e d  on no p r i o r  ex peri e n c e .  
Also, s i n c e  y o u r  o f f i c e  has noted p r o b l e m  a r e a s — n o t  o n l y  in 
F a i r b a n k s  b u t  S t a t e w i d e — it is a p p r o p r i a t e  y o u  s h o u l d  a ssist 
the l o c a l  g o v e r n m e n t s  in p r o p o s a l  g u i d e l i n e s .

Dr. G o l d  h a s  s i n c e  c h a r g e d  t h e  n a t u r e  of t h e s e  g u i d e l i n e s  
w a s  s u c h  t h a t  it s o u g h t  to e x c l u d e  him. S i n c e  s o m e  v a l i d  
c o n c e r n s  w i t h  h i s  a d m i n i s t r a t i o n  of the p r o g r a m  p r o m p t e d  such 
p r o p o s a l  g u i d e l i n e s ,  w e  do not find y o u r  i n v o l v e m e n t  h e r e  to 
b e  faulty.

P r e s e n t l y ,  the B o r o u g h  is o p e r a t i n g  the d a y  c a r e  a s s i s t a n c e  
p r o g r a m  i n - h o u s e ,  a w a i t i n g  the s e t t l e m e n t  of t h i s  O m b u d s m a n  
c o m p l a i n t ,  as w e l l  as o t h e r  factoids (such as t h e  l o c a l  election) 
b e f o r e  o p t i n g  to a w a r d  a c o n t r a c t  to any of the s ix p r o p o s a l  
a p p l i c a n t s  (which i n c l u d e s  Dr. Gold).

A c c o r d i n g  to P h i l  Y o u n k e r ,  the p o r o u g h  w i l l  t a k e  a c t i o n - -  
one w a y  or a n o t h e r — o n  this m a t t e r  in the n e a r  future.

F I N D I N G S :

P u r s u a n t  to A S  24.55. 1 5 0 ,  we h a v e  found D e p a r t m e n t a l  
a c t ions: 1) to b e  a r b i t r a r y  r e g a r d i n g  the e n f o r c e m e n t  of
r ules s e t  o u t  in the D a y  C a r e  A s s i s t a n c e  M a n u a l ;  2) to be 
b a s e d ,  in part, o n  i m p r o p e r  grounds; 3) to b e  u n fair,  
p r o c e d u r a l l y ; a n d  4) u n r e a s o n a b l e  in the s c o p e  of i n f o r m a t i o n  
and m a t e r i a l s  c o l l e c t e d  in r egard to Dr. Gold.

A. A c t i o n s  F o u n d  to b e  A r b i t r a r y

In m a n y  areas, y o u  h a v e  held Dr. G o l d  a c c o u n t a b l e  for 
f o l l o w i n g  r u l e s  a n d  p r o c e d u r e s  o u t l i n e d  in th e D a y  C a r e  A s s i s­
tan c e  A p p l i c a t i o n s '  M a n u a l  (which w a s  m a d e  p a r t  o f  t h e  c o n t r a c t  
to the B o r o u g h  a n d  a l s o  the s u b c o n t r a c t  to Dr. G o l d ) . His 
r e f u s a l  to a l l o w  B r e w e r  a c c e s s  to files; e x a c t  c o m p l i a n c e  
w i t h  the s u b s i d y  scale; r e q u i r e d  b a c k  up i n f o r m a t i o n  for e a c h  
a p p l i c a n t ;  his d e t e r m i n a t i o n  of w h o  s h o u l d  c o n t i n u e  to r e c e i v e  
s u b s i d i e s  and w h o  s h o u l d  b e  cut off; a n d  t h e  B o r o u g h ' s  f a i l u r e
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to s e c u r e  w r i t t e n  p e r m i s s i o n  f r o m  y o u r  d i v i s i o n  a r e  all c o v e r e d  
in the c o n t r a c t  a n d / o r  manual.

Yet, p a g e  19, a r t i c l e  5 of the m a n u a l  c a l l s  for the 
D i r e c t o r  ( i d e n t i f i e d  as y o u  b y  m a n u a l  d e f i n i t i o n s ) , to n otify 
t h e  a g e n c y  ( i d e n t i f i e d  as Dr. G o l d  by m e a n s  of t h e  same 
m a n u a l  d e f i n i t i o n s )  o f  those p r o b l e m s  i n c o n s i s t e n t  w i t h  e i t h e r  
t h e  w o r k  p r o g r a m  o r  cont ract. If " afte r a r e a s o n a b l e  period 
s a t i s f a c t o r y  a d j u s t m e n t s  a r e  n o t  m a d e "  the D i r e c t o r  is then 
to n o t i f y  t h e  a g e n c y  that p a y m e n t s  w i l l  be w i t h h e l d  until 
t h e  d e f i c i e n c i e s  a r e  c o r r e c t e d . "

N o t i f i c a t i o n  of the a u d i t  p r o b l e m s  w e n t  to the B o r o u g h  
T r e a s u r e r  a l m o s t  i m m e d i a t e l y  u p o n  B r e w e r ' s  f i l i n g  of her 
t r i p  report. T h e  m o n e y  w a s  to be i m m e d i a t e l y  w i t h h e l d  and 
B l e v i n s  w a s  w a r n e d  o f  the s e r i o u s n e s s  of Dr. G o l d ' s  refusal 
to  a l l o w  t he C & R A  field  w o r k e r  a c c e s s  to all the files. No 
n o t i c e  for c o m p l i a n c e  w a s  g i v e n  Dr. Gold.

B. A c t i o n s  F o u n d  to be B a s e d  U p o n  I m p r o p e r  G r o u n d s

T h e  J u l y  25 l e t t e r  to A s s e m b l y  C h a i r m a n  D a v e  B r e n n a n  
s p e c i f i c a l l y  o u t l i n e d  six m a j o r  c r i t i c i s m s  y o u  d e f i n e d  as 
p r o b l e m s  w i t h  t h e  d a y  car e p r o g r a m  a d m i n i s t r a t i o n  by Dr.
G old. Wo= find f a u l t  w i t h  four of t h o s e  items discu ssed.

I t e m  #2 a n d  I t e m  it4

W e  w o u l d  l i k e  to c o u p l e  I t e m  #2 and I t e m  #4 t o g e t h e r  as 
t h e y  are s i m i l a r  in o u r  c o m p a r i s o n  of the facts r e g a r d i n g  
b oth. T h o s e  c r i t i c i s m s  d e a l  w i t h  the o r i g i n a l  g r a n t  c e iling 
f o r  the p r o g r a m  b e i n g  $106,495; t h a t  Dr. G o l d  s h o u l d  hav e 
a p p o r t i o n e d  an e q u a l  a m o u n t  e a c h  m o n t h  for the p r o g r a m ' s  
s u b s i d i e s  so t h a t  the m o n e y  w o u l d  l ast the year; that there 
w a s  no m a n d a t e  to s e r v e  all " e l i g i b l e s "  (as y o u  a l l e g e  is 
c l e a r l y  s t a t e d  i n  the c o n t r a c t ) ; and .that his e x p r e s s e d  
s h o r t c o m i n g s  d u e  to i m p r o p e r  t r a i n i n g  is i n v a l i d  d u e  to 
f o u r  t rips m a d e  b y  y o u r  s t a f f  f or a u d i t i n g  a n d  t r a i n i n g  
p u r p o s e s .

F irst , w e  f i n d  t h a t  a l t h o u g h  the o r i g i n a l  g r a n t  a m o unt 
w a s  $ 1 0 6 , 4 9 5 ,  Dr. G o l d  h a d  b e e n  t o l d  from t he s t a r t  of his 
a d m i n i s t e r i n g  t h e  p r o g r a m  that t h e r e  w o u l d  b e  m o r e  m o n e y  
a v a i l a b l e .  P i t t s  h a d  t o l d  h i m  t h a t  p e n d i n g  r e p o r t s  from 
o t h e r  c o m m u n i t i e s  r e g a r d i n g  w h e t h e r  these o t h e r  a r e a s  w o u l d  
b e  a b l e  to u s e  t h e i r  a l l o c a t e d  d a y  c a r e  funds, m o r e  money, 
w o u l d  b e c o m e  a v a i l a b l e .  E x t r a  m o n e y  w a s  a l r e a d y  a c c u m u l a t e d  
f r o m  c o m m u n i t i e s  w h i c h  c o u l d  n o t  g e t  a p r o g r a m  e s t a b l i s h e d  
for f i s c a l  1977 b y  t h e  t i m e  Dr. G o l d  took c h a r g e  of the 
F a i r b a n k s  p r o g r a m .
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Dr. G o l d  c h o s e  n o t  to a p p o r t i o n  m o n e y  o n  a m o n t h - t o -  
m o n t h  aver age, w h i c h  w a s  r e a s o n a b l y  his p r e r o g a t i v e  b a s e d  
o n  the m a n u a l ,  l a w  a nd c o n t r a c t  (plus s u b c o n t r a c t ) .  T h e  
c o n t r a c t  d o e s  n o t  state, as y o u  say, "that n o t  e v e r y  e l i g i b l e  
p e r s o n  in the F a i r b a n k s  a r e a  m u s t  o r  s h o u l d  b e  s e r v e d " .  T h e  
c o n t r a c t  (in /appendix A) s t a t e s  that the c o n t r a c t o r  " a g re es 
to s e r v e " all f a m i l i e s  w i t h  r e a s o n a b l e  a c c e s s  to l i c e n s e d  
d a y  care f a c i l i t i e s  in the F a i r b a n k s  area. T h e  c o n t r a c t  
states j u s t  the o p p o s i t e ,  a c c o r d i n g  to o u r  readi n g ,  of 
w h a t  y o u  l i s t  as i t s  c l e a r  s t a t e m e n t  r e g a r d i n g  w h o  s h o u l d  b e  
served.

W h e t h e r  o r  n o t  Dr. G o l d  chose  to a p p o r t i o n  his t o t a l  
a m o u n t  on a m o n t h - b y - m o n t h  a v e r a g e  seems to fall in the 
c a t e g o r y  o f  l ocal f l e x i b i l i t y .  H o w  e lse w o u l d  y o u  i n t e r p r e t  
Pitts' s u g g e s t i o n  t h a t  a m o n t h l y  a v e r a g e  be d e t e r m i n e d  
and a d h e r e d  to as w a s  s t a t e d  in his O c t o b e r  22 l e t t e r  to 
Dr. Gold? As long as Dr. G o l d  h e l d  e n o u g h  m o n e y  a s i d e  for 
the total s u b s i d i z i n g  of W I N  and A F D C  r e c i p i e n t s ,  t h e n  he 
w a s  not in v i o l a t i o n  of the contract, a c c o r d i n g  to o u r  
review. And, as n e w  a p p l i c a n t s  q u a l i f i e d  as e l i g i b l e s  and 
h a d  lower i n c o m e s  than t h o s e  still r e c e i v i n g  s u b s i d i e s ,  w e  
b e l i e v e  Dr. G o l d  w a s  f o l l o w i n g  the p r i o r i t y  e x p r e s s e d  by 
the law, g u i d e l i n e  m a n u a l ,  c o n t r a c t  and s u b c o n t r a c t  to 
favor l ower i n c o m e  e l i g i b l e s .

F inally, the l a c k  of t r a i n i n g  o r  a u d i t i n g  Dr. G o l d  
a l l u d e s  to as r e a s o n  f o r  his s h o r t c o m i n g s  in a d m i n i s t r a t i o n  
o f  the day c a r e  p r o g r a m  is d i f f i c u l t  to d e t e r m i n e  as v a l i d  
ox' invalid. Y o u  i n d i c a t e  t h a t  he c a n n o t  b l a m e  b a s e  l i n e  
d a t a  p r o j e c t i o n s  as h i s  b a s i s  foi' not t e r m i n a t i n g  h i g h e r  
i n c o m e  e l i g i b l e s .  F r o m  t h e  first m o m e n t  he r e a l i z e d  h e  
w o u l d  run s h o r t  on f u n d i n g  for the y e a r  at the m a x i m u m  
s u b s i d i z i n g  o f  all t h o s e  eligib les, y o u  i n d i c a t e  he 
s h o u l d  h a v e  a v e r a g e d  o u t  his funds b a s e d  on a m o n t h - t o -  
m o n t h  average. S i n c e  t h e  funds did i n c rease (and he h a d  • 
c o n f i d e n c e  there w o u l d  b e  m o r e  coming) and t h e r e  w e r e  m o r e  
n e w  a p p l i c a n t s  w i t h  l o w e r  i n come s a p p l y i n g  for s u b s i d i e s ,  
w e  b e l i e v e  Dr. G o l d  s h o w e d  a m a n a g e m e n t  p l a n  t h a t  w a s  not 
p r o h i b i t e d  by h i s  c o n t r a c t — nor even c r i t i c i s e d  b y  y o u r  
a genc y u n t i l  a f t e r  h e  h a d  t e r m i n a t e d  m a n y  of those o n  the 
p r o g r a m  u n d e r  h i s  p l a n  of s e r v ing as many  as he c o u l d  as 
long as he could. R e g a r d i n g  t r a i n i n g  and a u d i t i n g  h e l p ,  the 
field trip r e p o r t  f o r  O c t o b e r  only s tate s that Dr. G o l d  
w a s n ' t  able to m a k e  a m e e t i n g .  Your F e b r u a r y  r e p o r t  d o e s  
not m e n t i o n  any t r a i n i n g  o r  a u d i t i n g  o t h e r  t h a n  y o u r  a t t e m p t  
to brin g h o m e  the p o i n t  the program, w a s  n o t  "a free lunch". 
(And, Dr. G o l d ' s  r e c o r d s  s h o w  the m e e t i n g  as m o r e  of a 
s t r a t e g y  o n e  for the l e g i s l a t i v e  e f f o r t  for s u p p l e m e n t a l
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and f isca l 1978 f u n d i n g  of the p r o g r a m ) .  B r e w e r ' s  M a r c h  
r e p o r t  a l l o w s  t h a t  n e w  s t a f f  w e r e  o n  b a o r d  and t h a t  she 
w o u l d  a w a i t  t h a t  s t a f f ' s  f a m i l i a r i z a t i o n  w i t h  the b a c k  
files b e f o r e  a u d i t i n g .  T h e  A p r i l  f i e l d  r e p o r t  w a s  c o v e r e d  
a b o v e  and the M a y  r e p o r t  a l s o  i n d i c a t e s  the D e p a r t m e n t ' s  
a c t i o n  in t r a i n i n g  Dr. G o l d ' s  s t a f f  a n d  a u d i t i n g  the F a i r b a n k s  
files. P r o p e r  t r a i n i n g  a n d  a u d i t i n g  p r i o r  to the a c k n o w l e d g e d  
p r o b l e m s  in A p r i l  a r e  h a r d  to d e t a i l  in l i g h t  o f  the field 
r e p o r t s  on file.

I t e m  #5

T h e  l e t t e r  to B r e n n a n  q u e s t i o n s  Dr. G o l d ’s m e t h o d  of 
c u t t i n g  e l i g i b l e s  f r o m  t he program; t h e  s h o r t  t i m e  f r a m e  in 
n o t i f y i n g  e l i g i b l e s  t h a t . t h e y  are b e i n g  cut; the e x p l a n a t i o n  
u s e d  in the f o r m  letter; and the lack of p r o p e r  m o n i t o r i n g  
and analy s i s .  T h e  latter, y o u  t heor i z e d ,  m i g h t  h a v e  r e s u l t e d  
in fewer c u t b a c k s  s o o n e r  a nd a d d i t i o n  o f  n e w  e l i g i b l e s  w i t h  
lo w e r  i n c o m e s  t h r o u g h  n a t u r a l  a t t r i t i o n .  Dr. Gold, however, 
c u t  e l i g i b l e s ,  u p o n  y o u r  O c t o b e r  s u g g e s t i o n  of t e r m i n a t i n g  
those f r o m  G r o u p  V, the G r o u p  IV, the G r o u p  III, etc. The 
t i m e  f r a m e  w a s  s h o r t  as h e  e x p e c t e d  m o r e  f u n d i n g  a n d  e x e r c i s e d  
his local m a n a g e m e n t  f l e x i b i l i t y  to k e e p  e l i g i b l e s  in the 
p r o g r a m  u n t i l  t h e  l a s t  m o men t. R e g a r d i n g  the m i s l e a d i n g  
e x p l a n a t i o n  y o u  fault, Dr. G o l d  had s e n t  the s a m e  l e t t e r  
t e r m i n a t i n g  e l i g i b l e s  t h r e e  d i f f e r e n t  t im es (with c o p i e s  to 
P i t t s  e a c h  time) u s i n g  t h e  same s t a n d a r d  f o r m  l e t t e r  he 
i n i t i a t e d  in O c t o b e r  for the f i r s t  c u t -off. N o  c r i t i c i s m  v/as 
v o i c e d  u n t i l  y o u r  J u l y  letter. H a d  P i t t s  v o i c e d  his c o n c e r n  
o v e r  the e x p l a n a t i o n  Dr. G o l d  used, it is l i k e l y  (according 
to Dr. Gold) t h a t  the f o r m  letter w o u l d  h a v e  b e e n  changed. 
A d d i t i o n a l l y ,  in the O c t o b e r  20, 1976 l e t t e r  f r o m  P i t t s  
w h i c h  p r e c e d e d  Dr. G o l d ' s  fi rst f o r m  letter, P i t t s  d e c l a r e d  
the p r o b l e m  "is, o f  c o u r se, i n s u f f i c i e n t  f u n d i n g  to a c c o m m o d a t e  
all p e r s o n s  e l i g i b l e  for D a y  C a r e  A s s i s t a n c e . "  Dr. G o l d ' s  
t e r m i n o l o g y  to r e c i p i e n t s  of d a y  c a r e  s u b s i d i e s  was, "Due 
to the i n a d e q u a t e  a m o u n t  of funds p r o v i d e d  to t h e  F a i r b a n k s  
N o r t h  S t a r  B o r o u g h  D a y  C a r e  A s s i s t a n c e  Program, it is 
i m p o s s i b l e  to c o n t i n u e  f u n d i n g  all day c a r e  p a y m e n t s  for the 
e n t i r e  y e a r . "  W e  d o n ' t  find the two explanations, s i g n i f i c a n t l y  
differ e n t .

S i n c e  it w a s  (by c o n t r a c t  and m a n u a l  g u i d e l i n e s )  the 
r e s p o n s i b i l i t y  o f  b o t h  t h e  B o r o u g h  and the S t a t e  to "moni tor" . 
the l o c a l  p r o g r a m ,  w e  find it i n c o n s i s t e n t  to s o l e l y  f a u l t  
Dr. G o l d  w i t h  f a i l u r e  to p r o p e r l y  m o n i t o r  the p r o g r a m  w i t h  
r e g a r d  to a n a l y z i n g  the l i s t  of e l i g i b l e s  in time to c u t  
h i g h e r  i n c o m e  e l i g i b l e s  to a c c o m m o d a t e  n e w  a p p l i c a n t s  w i t h  
lower income s. I n  fact, the B o r o u g h  r e c e i v e d  n o t i c e  o f  its
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m o n i t o r i n g  p r o b l e m s ,  b u t  the a c t u a l  local a d m i n i s t e r i n g  
a g e n c y  (Dr. Gold) r e c e i v e d  none. Also, Dr. G o l d ' s  r e c o r d s  
s h o w  n o  n a t u r a l  a t t r i t i o n  w h e r e  h e  c o u l d  h a v e  a d d e d  t h o s e  
n e w  e l i g i b l e s  in q u e s t i o n  w i t h  l o w e r  Incomes.

I t e m  #6

Here, y o u  r e p o r t  t h a t  t h e r e  w e r e  s e v e r a l  a u d i t  e x c e p t i o n s
"for w h i c h  the b o r o u g h  is f i n a n c i a l l y  r e s p o n s i b l e . "  Y o u  '
f u r t h e r  s t a t e d  t h e s e  e x c e p t i o n s  "were d u e  p r i m a r i l y  to
i n a d e q u a t e  a n d  i n a c c u r a t e  a p p l i c a n t  s c r e e n i n g  o n  t he p a r t  of
Dr. G o l d ' s  s t a ff". T h i s  is n o t  true, a c c o r d i n g  to y o u r  files 
and t h o s e  o f  Dr. Gold, as w e l l  as i n f o r m a t i o n  f r o m  Garzini.
Yo u r  c o n t r a c t  w i t h  t he B o r o u g h  and the s u b s e q u e n t  s u b c o n t r a c t  
w i t h  Dr. G o l d  h o l d s  the a d m i n i s t r a t o r  r e s p o n s i b l e  for p r o b l e m s  
in s u b s i d y  e l i g i b i l i t y .  T h e  B o r o u g h  p a i d  all t h e  a u d i t  
e x c e p t i o n s  t h a t  w e r e n ' t  a d j u s t e d  a f t e r  b a c k - u p  i n f o r m a t i o n  w a s  
o b t a i n e d  f r o m  the e l i g i b l e  a p p l i c a n t s .  A l t h o u g h  G a r z i n i  
s t a t e s  th at Dr. G o l d  p a i d  "a n e g l i g i b l e  a m o u n t "  of t h e  e x c e p t i o n s ,  
his files s h o w  he p a i d  none. G a r z i n i  c l a r i f i e d  t h a t  m o s t  of the 
e x c e p t i o n s  c o u l d  b e  t r a c e d  b a c k  to s c r e e n i n g  w o r k  d o n e  b y  the 
B o r o u g h  w h e n  it f i r s t  b e g a n  the p r o g r a m — b e f o r e  Dr. G o l d  was 
c o n t r a c t e d  f o r  t h e  p r o g r a m ' s  a d m i n i s t r a t i o n .

I n f o r m a t i o n  r e g a r d i n g  the t i m e l y  f i l i n g  o f  m o n t h l y  r e p o r t s  
is d i f f i c u l t  to d e t a i l  e x c e p t  that the d e p a r t m e n t a l  files s h o w  the 
r e p o r t s  w e r e  late. E x a c t l y  h o w  the r e p o r t s  s h o u l d  b e  filed, and 
w h a t  r o u t e  e a c h  r e p o r t  s h o u l d  take t h r ough v/hat local, B o r o u g h  
and S t a t e  o f f i c e s  is unclear, b u t  it is o u r  f i n d i n g  th at t h e s e  
r e p o r t s  w e r e  r e c e i v e d  in y o u r  o f f i c e s  late in a t  l e a s t  three 
cases.

C. A c t i o n  F o u n d  U n f a i r

E v e n  if all the a b o v e  c r i t i c i s m s  and p r o b l e m s  w i t h  Dr.
G o l d ' s  a d m i n i s t r a t i o n  of the F a i r b a n k s  p r o g r a m  w e r e  a c c u r a t e ,  
w e  f i n d  it u n f a i r  to n o t i f y  Dr. G o l d  (and a t  that, n o t i f y  
h i m  i n d i r e c t l y  t h r o u g h  a l e t t e r  to M a y o r  C a r l s o n )  o f  his 
total u n a c c e p t a b i l i t y  for a c o n t r a c t  r e n e w a l  a f t e r  t h e  B o r o u g h  
has a s k e d  h i m  to s u b m i t  a l e t t e r  r e q u e s t i n g  a c o n t r a c t  r e n e w a l .

W e  h a v e  c o n s i d e r e d  y o u r  a r g u m e n t  t h a t  it w a s  e a s i e r  n o t  ‘ 
to i n f o r m  Dr. G o l d  of e a c h  p r o b l e m  as it a r o s e  in the h o p e s  
he w o u l d  b e c o m e  a m o r e  c o n s c i e n t i o u s  a d m i n i s t r a t o r  as time 
w e n t  by, b u t  it, n e v e r t h e l e s s ,  came as a s u r p r i s e  t o .h i m  
that y o u  w o u l d  n o t  a c c e p t  h i m  as a s u b c o n t r a c t o r .  Dr. Gold, 
and s e v e r a l  o t h e r  a g e n c y  and local o f f i c i a l s ,  c e r t a i n l y  a d m i t  
th e r e  w e r e  c o n f l i c t s  of p h i l o s o p h y  b e t w e e n  h i m  a n d  t h e  
D i v i sion. A l l  a d m i t  t h e r e  w e r e  d e e p  p e r s o n a l i t y  c o n f l i c t s  
(evident in Dr. G o l d ' s  l e t t e r  to the C o m m i s s i o n e r  of A p r i l  26 a n d
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J r  x  s B  1

Pitts' l e t t e r  to the C o m m i s s i o n e r  of A p r i l  27). T h e  B o r o u g h  
o b v i o u s l y  d i d  n o t  think t h e  p r o b l e m s  so s e v e r e  that they 
w o u l d  n ot h a v e  r e j e c t e d  the c o n t r a c t  r e n e w a l  w i t h  Dr. Gold.
Dr. Gold, a f t e r  B r e w e r’s M a y  31 trip, d i d  n o t  t h i n k  h i s  
a d m i n i s t r a t i o n  so f aulty t h a t  a c o n t r a c t  r e n e w a l  w o u l d  be 
j e o p a r d i s e d  or, h e  felt, h e  w o u l d  n a v e  r e c e i v e d  s o m e  feedback, 
as the D e p a r t m e n t  c e r t a i n l y  h a d  b e e n  v o c a l  a b o u t  the p r o g r a m  
in the p a s t  few m o n t h s .

In a d d i t i o n ,  B r e w e r ' s  l a s t  field r e p o r t  s h o w s  Dr. Gold 
as i m p r o v i n g ,  t h o u g h  ea ch p i e c e  of c o r r e s p o n d e n c e  f r o m  the 
St a t e  to the B o r o u g h  gets p r o g r e s s i v e l y  w o r s e  in its a s s e s s­
me n t  of Dr. G o l d ' s  o p e r a t i o n  of the day c a r e  p r o g r a m  in 
F a i r b a n k s .

In the i n t e r e s t  o f  m a k i n g  the F a i r b a n k s  p r o g r a m  viable, 
it is u n d e r s t a n d a b l e  y o u r  f i e l d  w o r k e r  w o u l d  a t t e m p t  (and 
is e v i d e n t  b y  h e r  c o n t i n u e d  patience) to try a n d  c o r r e c t  
p r o b l e m  a r e a s  as o p p o s e d  to c o n f r o n t i n g  Dr. G o l d  and his 
a s s i s t a n t s  w i t h  e a c h  e r r o r  o r  criti c i s m .  B u t  t h i s  s a m e  
p a t i e n c e  a l s o  l e n t  to the lack of d u e  p r o c e s s  w e  feel Dr.
G o l d  s h o u l d  h a v e  b e e n  a f f o r d e d  a c c o r d i n g  to t h e  m a n u a l  
p r o c e d u r e s  w h i c h  c a l l  for the D i r e c t o r ' s  c a l l i n g  a t t e n t i o n  
to c o n t r a c t  a n d  w o r k  p r o g r a m  p r o b lems.

B r e w e r ' s  l a s t  c o m m e n t s  in the M a y  field r e p o r t  tha t 
a d d i t i o n a l  m o n i t o r i n g  in p e r s o n  w a s  not n e c e s s a r y  u n t i l  
the " c o n t r a c t s  a r e  r e a d y  f or r e n e wal", r a i s e s  an i n f e r e n c e  
t h a t  the s u b c o n t r a c t  to Dr. G o l s  w o u l d  b e  a c c e p t a b l e .

T h e  p a r a g r a p h  p r e c l u d i n g  Dr. G o l d  f r o m  " b e i n g  a c c e p t a b l e  
as the a d m i n i s t r a t o r  o f  t h i s  p r o g r a m  u n d e r  any c o nd itions'1 
b a s e d  on " o t h e r  c i r c u m s t a n c e s  r e l a t e d  to Dr. G o l d  and his 
o t h e r  b u s i n e s s  a c t i v i t i e s ,  c o n t r a c t s  and z o n i n g  p r o b l e m s , "  
is an u n r e a s o n a b l e  s t a t e m e n t  c o n c e r n i n g  Dr. G old. T h e  
p a p e r w o r k  in h i s  A n c h o r a g e  file r e g a r d i n g  e s t a b l i s h m e n t  of 
a n e w  m e n t a l  h e a l t h  a s s o c i a t i o n  for p o s s i b l e  S t a t e  g r a n t  
fu n d i n g  d o e s  n o t  s h o w  any p o s i t i v e  l e tters a b o u t  the f l e d g l i n g  
g r o u p  (which is n o w  in the final stage s of b e i n g  a p p r o v e d  
for fundi ng)- T h e  B o r o u g h  z oning p r o b l e m s  y o u  a l l u d e  to 
are b e i n g  p u r s u e d  t h r o u g h  the c o u r t  system. T h e  "other 
b u s i n e s s  a c t i v i t i e s "  r e f l e c t e d  in p a p e r w o r k  in t h e  file 
c o u l d  i n c l u d e  t h e  p r o p o s a l  by Dr. G o l d  for c o n t i n u e d  g r a n t  
a l l o c a t i o n s  f o r  d r u g  t r e a t m e n t  progr ams. A l t h o u g h  Pitts' 
letter  p o i n t e d  o u t  p r o b l e m s  w i t h  his p r o p osal,  Dr. G o l d  
r e c e i v e d  a n o t h e r  y e a r ' s  f u n d i n g  a p p r o v a l  just r e c e n t l y .  And 
last, r e f e r e n c e s  m a d e  by P i t t s  to m y  a s s i s t a n t  a b o u t  o t h e r  
" a l c o h o l i s m "  g r a n t s  a w a r d e d  Dr. Gold t h a t  m i g h t  i n t e r f e r e  
w i t h  day c a r e  r e c i p i e n t s  u s i n g  Dr. G o l d ' s  s a m e  p r e m i s e s ,
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s i m p l y  d o  n o t  exist. He d o e s  n o t  n o w  h a v e  (nor has h e  had 
r e c e n t l y )  any a l c o h o l i s m  p r o g r a m s  w h i c h  h e  is r u n n i n g  or 
a d m i n i s t e r i n g .

It is in a d d i t i o n  to t h e  v o l u m i n o u s  p a p e r w o r k  in our 
f iles t h a t  a r e  n o t  d i r e c l y  g e r m a n e  to t h e  d a y  c a r e  p r o g r a m ' s  
a d m i n i s t r a t i o n ;  the s o m e w h a t  u n p r e c e d e n t e d  l e t t e r  b y  Pitts 
r e g a r d i n g  Dr. G o l d ’s d r u g  a b u s e  p r o p o s a l ;  t h e  h a r s h n e s s  
a b o u t  Dr. G o l d ' s  r u n n i n g  the p r o g r a m ,  as is r e f l e c t e d  in 
y o u r  l e t t e r s  at the same time his f i e l d  r e p o r t  e v a l u a t i o n s  
b y  B r e w e r  w e r e  s h o w i n g  i m p r o v e m e n t  t h e  q u e s t i o n a b l e  
i n v o l v e m e n t  o f  s t a f f  in Fairba n k s ;  a n d  the c l o u d  of d o u b t  
b y  the n o n - s p e c i f i c  p a r a g r a p h  c i t e d  a b o v e  t h a t  p r o m p t  us. 
to find  y o u r  a g e n c y ' s  a c t i o n s  u n r e a s o n a b l e .  T h e s e  u n r e a s o n­
abl e  s t a t e m e n t s  f i g u r e d  h e a v i l y  in Dr. G o l d ' s  n o t  b e i n g  a w a r d e d  
a s e c o n d  y e a r ' s s u b c o n t r a c t  for the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  
D a y  C a r e  A s s i s t a n c e  Program.

A G E N C Y  A C T I O N  J U S T I F I E D

A. S t a t e w i d e  p e r s p e c t i v e  n e e d e d  a n d  o b t a i n e d  t h r o u g h  C & R A
m o n i t o r i n g

S i n c e  t h e  e n t i r e  a m o u n t  of day c a r e  a s s i s t a n c e  m o n i e s  
c o m e s  f r o m  t h e  S t a t e  w i t h  no f e d e r a l  m a t c h i n g  m o n i e s ,  the 
S t a t e  is in t h e  b e s t  p o s i t i o n  to j u d g e  S t a t e w i d e  n e e d  and 
it c a n  b e s t  a s c e r t a i n  h o w  the m o n e y  s h o u l d  b e s t  b e  a l l o c a t e d  
to the d i f f e r e n t  p r o g r a m s .  T h r o u g h  s u r v e i l l a n c e  a n d  m o n i t o r i n g ,  
it is in a b e t t e r  p o s i t i o n  to d e t e r m i n e  h o w  a n y  o n e  p r o g r a m  
m e a s u r e s  u p  to a nother. In this regard, it w a s  i n d e e d  p r o p e r  
t h a t  C & R A  d i d  o u t l i n e  all p r o b l e m  areas; w e  o n l y  w o u l d  ask 
t h a t  m o r e  t i m e  b e  a f f o r d e d  in r e v i e w i n g  the c i t e d  g r o u n d s  
p r e s e n t e d  to t h e  B o r o u g h  A s s e m b l y  as b a c k g r o u n d  for t h e  • 
a c t i o n  a g a i n s t  Dr. Gold. C a r e f u l  r e v i e w  of t h e  D e p a r t m e n t ' s  
file w o u l d  h a v e  c l e a r e d  up the m o s t  s e r i o u s  a n d  c e r t a i n l y  
the m a j o r i t y  of p r o b l e m  area s cited.

B. P r o g r a m  p r o b l e m s  p r o p e r l y  o u t l i n e d  b y  the a g e n c y

T h e  u n t i m e l y  filing of m o n t h l y  r e p o r t s ,  t h e  r e f u s a l  to 
a l l o w  f i e l d  w o r k e r s  to r e v i e w  day c a r e  a s s i s t a n c e  r e c i p i e n t  
f i l e s  a t  ciny t i m e  d u r i n g  the w o r k  day, as w e l l  as s m a ll er, 
c a s e - b y - c a s e  d e t a i l s  that r e q u i r e d  c l a r i f i c a t i o n  or m o r e  
a t t e n t i o n  a r e  b e s t  b r o u g h t  o u t  by t h e  S t a t e  a g e n c y .  In s o m e  
cases, t h e  l o c a l  g o v e r n m e n t  m i g h t  n o t  w a t c h  n o r  w i s h  to 
c l o s e l y  m o n i t o r  a program. The State, w h i c h  h a s  the b a c k­
g r o u n d  a n d  k n o w l e d g e  of p r o g r a m  a d m i n i s t r a t i o n  t h r o u g h o u t  
t h e  State, is in a b e t t e r  p o s i t i o n  to p i c k  up a d m i n i s t r a t i v e


