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INTRODUCTION

It is the position of defendant, Southern Southeast
Regional Aquaculture Association that a regionally initiated
assessment of a royalty share of the fishery harvest.from
the exclusive class of commercial fishermen for the express
purpose of fisheries enhancement by a quasi private organ-
ization, subject to plan approval by the State, is constitu-
tionally permissible. Plaintiffs would have this court look
to the assessment in isolation for the purpose of determining
whether the acquaculture programs stand upon firm ground.
Such a simplistic approach to a question requiring detailed
analysis of constitutional.,executive and legislative policy
does not do justice to the growth and interaction of these
policies. With that in mind defendant has constructed the
memorandum in support of this motion for summary judgment in
such a manner that this court will have a full opportunity
to review the interacting policies dealing with the natural
resource bounty of our State, local governments and revenues.
There is a clearly emerging doctrine of flexibility with
regard to the raising and use of revenues from clear identif-
lable exclusive classes within the private sector for purposes
which will most directly and demonstrably henefit the exclus-
ive class. The unique role of the legislative and executive
branches in Alaska delegated by the constitution for the
purpose of developing and enhancing common property resources
of the State adds dimension to this emerging doctrine of
flexibility. To fully understand the added dimensions to
this doctrine of flexibility the court must grasp the state
of evolution of fundamental constitutional doctrines at this
point in history in American and Alaskan society.

It is also defendant's position that plaintiffs
have totally ignored many fundamental procedural require-
ments basic to the judicial process while seeking judicial
intervention into a domaine primarily involving executive



and legislative policy functions. The failure to address
those threshold requirements by the plaintiffs is developed
in a different section of this memorandum. Most of these
procedural issues require detailed factual analysis. The
court should note that discovery is still proceeding on
these detailed questions, but should be completed prior to
argument in this case. Should the court find that there are
genuine material issues of fact regarding the procedural
issues that must be further explored it is not necessary to
do so if defendants are entitled to summary judgment as a
matter of law on the substantive issues discussed herewith.

No fundamental issues in this lawsuit initiated by
plaintiffs have yet been resolved. As frequently happens
when a party moves for summary judgment in its entirety upon
the pleadings alleged as supported by depositions, affidavits
and appendages, it is necessary for the moving party to
discuss in detail each and every one of the issues raised by
the plaintiffs regardless of varying weights of comment

those issues raised actually deserve. For example, plaintiffs

have alleged equal protection violations but have primarily
focused on what they perceive to be a delegation of a
taxing power. Even though they raise an equal protection
issue without further alleging that the legislature is
powerless to enter the field through the means they have
chosen, it is still necessary for the defendants to dispose
of that allegation. Defendant believes however, that dis-
cussion of such issues as equal protection, in a meaningful
manner, will result in providing the court with a better
background for the purpose of ruling on the issues that
plaintiffs have focused upon so far. For this reason equal
protection is discussed first in this memorandum, after the
background material is developed.
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STATEMENT OF THE CASE

On March 15, 1978, plaintiffs filed this lawsuit.
On behalf of themselves and on hehalf of a putative class of
persons "consisting of all fishermen who have fished, wish
to fish in Southeast Alaska" plaintiffs request that the
enabling legislation providing for regional aquaculture
associations pursuant to A.S. 16.10 be declared unconstitu-
tional, that mandatory assessments of shares from the common
property fisheries reduced to capture by commercial fishermen
of the Sta™e pursuant to A.S. 16.10.530 be declared unconsti-
tutional, and that all such shares paid by plaintiffs and
the putative class they purport to represent be returned.
On May 11, 1978, plaintiffs requested production of material
relating to: (1) the implemencation of A.S. 16.10 in the
Northern and Southern region of Southeast Alaska; (2) the
promulgation of any regulations emergency or otherwise
promulgated thereunder; (3) the recognition of the Southern
Southeast Regional Aquaculture Association and the Northern
Southeast Regional Aquiculture Association by the Department
of Fish and Game; (4) the elections held by said associations;
and (5) the assessment and levy of assessments conducted
pursuant to A.S. 16.10. On May 25, 1978, after answers by
all parties, plaintiffs moved for partial judgment on the
pleadings regarding the issues of (1) whether the class is
so numerous that joinder of all members is unpracticable;
and (2) whether there were questions of law common to the
class. Defendants Southern Southeast Regional Aquaculture
Association then moved for a protective order regarding some
of the matters requested in plaintiffs' request for production.
Earlier, defendant Southern Southeast Regional Aquaculture
Association had moved to void the return of service of
summons or to dismiss the action against the Southern Region.
On June 16, 1978, this court granted that motion to void the



return of service and summons, and finished that order by
stating "other issues raised by these defendants will be

held in abeyance pending these defendant's production and
plaintiffs' response." Plaintiffs have never responded to
defendant's motion for protective order.

In the meantime, the Northern Region held elections
pursuant to A.S. 16.10.530, and as of May 17, 1978, regul-
ations implementing A.S. 16.10 for the Northern Region were
effected. On December 11, 1978, plaintiffs moved to maintain
and certify class action. On December 21, 1978, plaintiffs
moved to amend the complaint to include the election and
assessment provided for by the Commissioner of Commerce and
Economic Development by regulation for the Northern Region.
On December 15, 1978, plaintiffs moved to enjoin expenditures
by the Northern Region from any funds derived from "payments
made by defendant processors pursuant to A.S. 16.10.530."

On January 3, 1979, a motion to intervene as parties-
defendants was filed by a fisherman, on behalf of himself and
a class of persons similarly situated. Various oppositions
to these motions have heen filed, and on January 17, 1979,
the date set for this motion for summary judgment was agreed
to.



|, FACTUAL BACKGROUND

Southern Southeast Regional Aquaculture Association,
Inc. (SSRAA) organized in early 1976. The principle purpose
for which the corporation was formed was tc "engage in
aquaculture." (See Articles of Incorporation, Appendix).
The Corporation is a nonprofit corporation, and is constrained
by the law of Alaska relevant to nonj '+'fit corporations.
However, the articles specifically provide that all corporate
"powers are to be construed in limitation of the powers
which the corporation may have under the present or future
laws of the . ... State of Alaska." The corporation has
been recognized by the Internal Revenue Service as a tax
exempt nonprofit organization, commonly known as a 501(c)(3)
corporation. Pursuant to the by-laws, fishermen elect 55%
of the board. Members of other user groups, including
subsistence fishermen and processors, are appointed by the
full board of fishermen. Also included on the bhoard is at
least one representative of local government.

SSRAA has shown a history of being aggressive in
pursuit of responsible and efficient aquaculture development
with a maximum of user and other local input, and a board
which is actively involved in the management corporation.
The board is currently composed of five standing committees,
and every member of the board is assigned to a committee,
Those committees are the Executive Committee, Ways and Means
Committee, Personnel Committee, the Regional Planning Team
and the Nomination and Board Development Committee. Each
Committee is staffed with professional advisors pursuant to
budget approval of the full board. The board - committee
system setup in the Southern Region provides an opportunity
for all members of the association to participate actively.

On November 2, 1976, the Alaska Department of Fish
and Game recognized SSRAA as a qualified regional association
pursuant to Chapter 161 of the 1976 Session Lav;s. The



region covers the same geographic boundaries as Fish and

Game Regulatory district 1 through 8 in Southeastern Alaska.
The Corporation had earlier hired a highly qualified chief
executive officer and by the end of 1976 had devoted sub-
stantial energy and revenues for preliminary hatchery site
selection and preliminary applications for a private nonprofit
hatchery, as well as an intensified campaign to educate
fishermen and other users about the promises of user controlled
regionally oriented salmon enhancement.

In early 1977, the corporation became aware of
pending legislation, then House Bill 264. The pending
legislation provided for an assessment election for qualified
regional associations, and also provided that "notification,
public meeting and voting procedures instituted before the
effective date of this Act ... in substantial compliance
with A.S. 16.10.530(e) shall be considered to constitute
compliance with this Act, and are ratified upon the effective
date of the Act." SLA Chapter 154(1977) 8§18. The board
resolved to proceed with a mandatory assessment election in
order to meet compliance with the pending legislation. An
elections committee was appointed, and the calendar of
events was established to conform with the election procedures
in the proposed law. The elections committee drew up procedural
rules of voting, and made substantial preparations for full
and adequate notice of the proposed election to all limited
permits holders in Southeast Alaska. The corporation made a
tremendous effort to ensure the largest turnout for the
elections, and otherwise precisely followed the law prior to
and during the election. The mandatory assessment passed in
the Southern Region with over 56% of the qualified fishermen
casting ballots voting for the assessment. A month later,
on June 30, 1977, the Commissioner of the Department of
Commerce and Economic Development approved the assessment,
effective July 24, after finding that the procedural voting
requirement had been followed, and that the assessment was

6
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reasonable. The procedure for the Commissioner in making

his findings and approving the -'assessment were further
explicated in the regulations adopted on July 15. See

3AAC 88.010-030. It is undisputed that the major plaintiffs

in this lawsuit made no attempt to provide input into the
approval and regulation adoption or to request the Commissioner
not to approve the assessment. (See depositions.) Although
the Commissioner gave notice to the processors and other

fish buyers, pursuant to A.S. 16.L0, that they were to begin
collecting the assessment, the processors collected but
declined to transmit the assessment to the regional as'ociation.
Cf. State of Alaska and Southern Southeast Regional Aquaculture
Association, Inc. v. Annette Island Packing Co. et al. ,

Civil Action No. 77-10006, Juneau. However, some fish

buyers did collect and forward the assessment and by November
11, 1977, SSRAA had received some $49,000 in assessments.

Meanwhile, the corporation was actively proceeding
with plans for hatchery sites and a hatchery facility at
Whitman Lake on Ravilla Island near Ketchikan. On December
15, 1977, the final request for the last $100,000 matching
grant, pursuant to A.S. 16.10.510, was sent to the Director
of Business Loans, Department of Commerce and Economic
Development.

In early 1978, after processors had agreed to
release the impounded assessment, the corporation let an
engineering and design contract for the Whitman Lake Hatchery
facility. The design of the facility and its .specifications
were supervised by Milo Bell, Professor Emeritous of Fisheries,
University of Washington, SSRAA's senior technical advisor.
Subsequently, interim financing was secured through the
Spokane Bank for Cooperatives, and construction began at the
Herring Cove-Whitman Lake hatchery site in June. A temporary
hatchery was built at Beaver Falls, near Ketchikan, primarily



for the purpose of preventing a years delay in production of
salmon. The Beaver Falls Hatchery is presently incubating
800,000 Coho- eggs.
Also during 1978, the corporation had become
heavily involved in the regional planning process. This
process is dictated by A.S. 16.10.375. Corporation expenses
in 1978 exceeded $112,000 in conjunction with this process.
Currently there exist five recognized regional
aquaculture associations in the state. They are hern
Southeast Regional Aquaculture Assocation, Northern Southeastern
Regional Aquaculture Association, Prince William Sound
Regional Aquaculture Association, Cook Inlet Regional
Aquaculture Association and Imarpik Regional Aquaculture
Association in Dillingham. Three have implemented assess-
ments pursuant to A.S. 16.10.530: The Southern and Northern
Regions of Southeast Alaska, and Cook Inlet Regional Aqua-
culture Association. Specific rehabilitation and enhancement
programs are currently underway, partially funded or guaranteed
by the mandatory assessment.
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I1. HISTORIC BACKGROUTD

Historically, salmon were important as a food
source in Alaska; while Eskimos, Aleuts and Indians were
heavily dependent on salmon, they used the fishery in a
manner unlikely to cause damage to it. In the early days of
the commercial fishery in Alaska, the resource was considered
inexhaustible by those most concerned with its exploitation,
The fishing levels during the first years skyrocketed; the
number of fish traps increased from 60 to 600 in a period
from 1906 to 1920. During the same period the number of
gillnet boats rose from 1,000 to 5,C00, and the number of
seiners increased from 200 to 800. There was a rapid increa/se
in consumer demand for canned salmon from the inception of
commercial fishing in the 1880's until the end of World
War I. Fishing levels and industry expansion in Alaska
reflected this demand. In the twenty year period from 1899-
1918 the Alaska salmon pack rose from approximately 1,000,000
cases to over 6,500,000 cases. This growth occurred in the
absence of any effective governmental regulation and, had it
not been for the sharp drop in demand after the First World
War, might have very rapidly destroyed the fishery. Production
continued to increase and reached a peak in the late 1930's
despite that drop in demand. Then the commercial catch
began to decline significantly until in the mid-1960's it
reached a level less than half the maximum yields of the
late 1930's. Several factors must be considered in evaluat-
ing the reasons for that serious continuing decline in
production. The first factor was the increase in the number
of fishermen.

In the first years of the Alaska commercial salmon
fishery a relatively small number of fishermen harvested
large numbers of fish. The years thereafter were marked by
an enormous increase in the number of commercial fishermen.
In the peak fishery period from 1934 to 1939 an average of
8,383 fishermen caught an average of 593,719,000 pounds of



salmon annually, whereas for the period from 1963 to 1967 an
average of 16,764 fishermen harvested an average of only
254,771,000 pounds annually. By the mid-1930's the average
catch had peaked and had started its precipitous decline.
The average catch per fisherman dropped from a high of
89,236 pounds in 1934 to 18,763 pounds by 1966. As a
result of these developments, the almost 18,000 fishermen
employed in 1966 caught twenty-five percent fewer fish than
did 7,408 fishermen in 1930,

The declining size of the average catch of each
fisherman and the increased number of fishermen in the
fishery were related phenomena. It could be possible for
both of those conditions to exist in an economically viable
industry if the average catch and the number of fishermen
leveled off, but until recently this is not the case in the
Alaska fishery. The fisherman in the hoom period of the
mid-1960's earned less gross real income than his counter-
part fishing in the depression period of the mid-1930's,
notwithstanding an increase of over 300 percent in the real
value price of fish. This situation was caused partially by
the fact that, for a given output, the cost of catching each
fish increased as the average catch per fisherman decreased.
The concerns caused by the declining catch and the increas-
ing cost of catching fish led to the limitation of entry
into the fisheries and a plan for efficient aquaculture
development. 1/

1/ Cf. R Cooley, Politics and Conservation: The Decline
of the A!aska Salmon,(%963); J. Cryutchfield @ (T rontecorvo
The Pacitic Salmon Fishery. A Study In Irrationa
Conservation (1969).
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|Il. DEVELOPMENT OF AQUACULTURE POLICY IN ALASKA.

A, CONSTITUTIONAL RECOGNITION.

Prior to 1972, Art. VIIl, Sec. 15 of the Alaska
Constitution provided that "[N]Jo exclusive right or special
privilege of fishery shall be created or authorized in the
natural waters of the state." That section was derived from
section 1 of the White Act, 48 U.S.C., 8221, under which
Alaska fisheries were managed prior to statehood. Cf. 1963
Opinion, Attorney General, No. 3. The White Act had been
consistently construed to forbid exclusivity in the common
property fishery not only to any single group or corporation
but also to any special group or number of people. Cf.
Hynes v. Grimes Packing Co., 337 U.S. 36 (1949).

In 1972 sec. 15 was amended with the additional
clause:

h This section does not restrict the pdwer 0f

U7p0s8s” ol reShurce cohservation. o prevent'
Goonomic, distiesp, ampny TIShetmen end. tose

d) thepeq |C|eent deveJo ment of a uaculture
AR PR ol <4

When the resolution calling for the proposed
amendment was under consideration by the legislature several
significant changes were made. These changes were referred
to in a House Resources Committee report:

As received by the committee, the amendment

cifies three groupds for restrictin ntry to a
m\et gn one ﬁf h|cH ?s '{or purposesgo? )

F ons-
ervati resodrce In"our Pro o§ed

subst |tute we ave altered this to ﬁ for
Burgoses of resource conservation," re by

[ enln? It to Include conservatlon not onlyg
fhe isheTies th ern ehlv but of éhe ca gnal an
ﬁbor resources whic are expen e vesting
them. IS (]s a Partwdu arl ortant 0|pt
since ||m|te entry finds It BI PI Ican e
more in the context 0 ecgnomlcs th a ogy. We
nave added the adect|ve ef |C|ent e ore
"development of aquaculture” for S|m| ar reasons.

1971 House Journal, p. 761. The House Resources Committee
substitute was the version eventually adopted by the voters.

The significance of those changes should be emphasized
The conservation of capital and labor resources embodies

11



economic concepts far beyond biological rehabilition of the
fisheries. Efficiency of the means chosen to achieve biolog-
ical enhancement became a constitutionally fathered public
purpose. As shall be seen, the legislative scheme to promote
aquaculture development effectively recognized capital anc
labor conservation as a primary goal.

b. LEGISLATIVE DEVELOPMENTS.

1 In 1974 the legislature passed into law, with
the Governor's signature, a bill authorizing the ownership
of salmon hatcheries by qualified nonprofit corporations for
the purpose of contributing to the rehabilitation of the
depleted salmon stocks. 2/ The bill empowered the Commissioner
of Fish and Game to issue permits to nonprofit corporations
organized under A.S. 16.10.20 for the construction and
operation of a salmon hatchery, "subject to the restrictions
he considers desirable or that are imposed by statute or
regulation under Sec3. 400-470 of this Chapter." 3/ (Underlin-
ing supplied.)

2/ SLA Chapt
%g|ﬂaﬁve

1

at
ry. T

t adversely aff

tate and unde{ a po

ahows reas?nab
rreared salmon

|
|
{
?

P o
U’):
R S
D
QD
)
wn

3/ SLA Chaﬁter 1%1 Sec. Z,egdfy Sec. 16. }g

mend nderlin uage was lat
?rom P;Wb amenﬂm in" SLA hapgter 154 (1

See diScussion infra.

hg Act also ||sted conditions which must be
included in any permit:

Sec. 16.10.240, CONDHWONS OF A PERMIT. The
H epartment shall r %U|re ina permit issued to a
c ery opert or, that,

e 10 l)the depariment 8 B'SEUICE afproved by e ™

epartm

(footnote 3/ con't)
12



(footnote 3/ con't)

Q no salmon e gs or resulting fry bhe placed
waters of o ther than those” speci-
c [y esgnate rn the permit;

) no salmon eﬁgs or Iesultrn fr . sold to

a ermré holder b state or b o r rr)arty
aP rove b¥ the C[tment r £S0
otherwise tr to anot er person

(4) no sal on be released by the hatcher

re artment rova oses 0f
ef d |

0lo g al exami na |on and a Iprova e depari-
ent s hall be notifi oposed relea of

salmon ért east 1 dea% ef or]e thg date of t err
proposed release e hatchery;

diseased salmon_be destroyed in a s eci-
fic mgn)ner and place desrgnatedS )ythe depar ment;

adult salmon be hajvested by hatcher
oper t 2 oHI at specific fr\J/catreonsyas desreg%ated
by the d partment;

urplus eggs from salmon returnrn(% to the
e available for sale first To the
then, after Inspection and a rt)groval
tmen to 0 erator of other
ized by pe t to operate under Secs.
f this chapte

surglua?m%ﬁlmon e%

qs e sold
ansactron ﬁé Brovrdte§ gtrh dépaY f

ctions or examination;,
t under t]hrs section
0 \rr]en eqgs are
[ than e de? rtment,
tence disease, be borne
[ whrch the inspection or

be located in an area where a
on from natu[]al stocks occurs,
n an area wnere returnrn%
ss through traditional salmon

nditjons listed in SLA Chapter 111 (1974
0 nave not bheen enumeratepd upon ndr am)ended

13



The Act provided that fish released into the
natural waters of the state by a non-profit hatchery "are
available to the people for common use and are subject to
regulation under applicable law in the same way as fish
occurring in their natural state until they return to the
specific location designated by the department for harvest
by the hatchery operator." 4/

Funds raised by the sale of harvested salmon or
eggs by the hatchery operator 5/ were to be utilized for
hatchery operating costs, debt service, capital improvements
and expansion, with the remaining funds expended on "fisheries
research, salmon rehabilitation projects, or other fisheries
activities." SLA Chapter 111, Sec. 16.10.450. Other aspects
of the bill included provisions for altering, suspending or
revoking permits, 6/ public hearings on permit issuances, 7/

salmon would be available for common use and C
e ulatton ”J. the same way as fish oc urrmq e
natura stat must have been discussed within the
framework Article VIII, Sec. 36 of the Alaska Consti
tution, WhICh states

"Section COMI\/ION U Wh occurring In
he?r naturétl state, ?Fsh W?P(?YITI , J wagers
are reserved to the' people 0r common use

See discussion Alaska Constltutlonal Convention Pro-
ceedings, pp. 245

4/ The decision to specifically mandate that the h%tec(her)(o
their

5/ "FISh sold hz hatcherles For hman con tlon hall be
? comparaple gquality t este comm e C|aI
isheries in the area, and S e so [1c e
commensurate with th_ current mar et.” 6.10.450.

6/ AS. 16.10.430, Subsection (b) prowdeS'

"(tb) |f the commissioner ftnds that the operation
the hatchery 1Is n?t In best intere t of

the public, he may alter t e conditions ?

8erm|t to m|t|gat 3 verse fects 0

lg)eratton, or, | the adverse ef cts are |rrevers
le and cannot be mitigated su f(:|ent|y, initiate

a termination B he ¢ eratton unde the’ permit

over a reasonable gert time under the circum-

stances, not to exceed four years.. During the

gerlo 0f t|me,thﬁt éhe operatlon IS being ter

ted, the g rmit nolder E]at/ harvest sajmoh un .

H\Sehterms the permit but may not release a d|t|0ha|

7/ A.S. 16.10.410.

14



approval of egg takes, 8/ inspection of the hatchery by the
department, 9/ and an annual report to the department. 10/

2. (a). In 1976, the legislature passed two
more bills that pertained to aquaculture. 11/ SLA Chapter
161 (1976) provided for the formation of "qualified regional
associations for the purpose of enhancing salmon production.”
A.S. 16.10.380(g). The associations would be deemed qualified
if the Commissioner of Fish and Game found that:

A.S. 16.10.380(a):

" it Is comprised of associations represent-
ative 8% commermarpplshermen In the region; P
)

it inclydes representatives of other user
g Interested In fisheries within the region
who wish to belong; and

8 AS. 16.10.445;

"EGG SOURCES. (a) The degartment shall aﬁprove

the source and number of salmon eqggs taken under
secs. 400-470 of nlns c!\apter 9

rgb) Where feasible, salmon eg% t|||zed by a
atchery oPerator shall f|rst

na&wg to he area In which a\c
and t upon department approva mro
areas, as necessary.

9/ A...16.10.460.

10/ A.S5.16.10.470, The report to the Departmentof Fish
and Game included:

1 lete description of all significant
1) ﬁatcﬂlepry operatmﬁ J

2) statistics on the numbers o s and fish
2 g?ngéelgby the hatcHery whet%ge? for production

(j) future re}commendations for modification of

the nhatchery program,
4 other relevant date required by the
(4 de artment. | y
11/ Both b s were re uested by the Governor and si
%he oVernof. q %a ter )[1 ((]i 6)I hich p [) g
or Regl ona Assomatmns assed both houses %
unanimous vote of t e memb ers %res ent. Senate Bill
History, 9th Legls ature, 40-341.
SLA Chagter 190 1976 passed the Senate 19-1 and
use hefore |tt E

§as sed uhe

vernor.  Senate M History, eg Psq ?u gt%e

-'>o
H



mclud‘ g no Ielsts Qog%e%sheesrg brg%rednt%ftl\%r

user group that belongs to tﬁe associatio
The Act directed that the Commissioner shall "designate
regions of the state for the purpose of enhancing salmon
production and shall develop and amend as necessary a
comprehensive salmon enhancement plan for each region for
both public and private non-profit hatchery systems." SLA
Chapter 161 (1976), Section 2. 12/

|f aqualified association "has become a non-
profit corporation under A.S. 10.20" and "if its proposed
hatchery is provided for in the comprehensive plan for that
region” then the Act granted the association "a preference
right to a permit." Supra, Section 3. 13/

(b). The second bill relating to aquaculture to be
passed in 1976 was SLA Chapter 190. This Act created the
Fisheries Enhancement Loan Program and declared the following:

"Sec. 16.10.500, DECLARATION OF POLICY. It 1is
0 IC{Y of the state, under secs. 500-550 of

cftors which

e
of each
n.

ter, to pBomote the ephancement ?f the
sheries %means 0f 9term ow
oans for hatchery plann ng and con-
In order that this policy could be implemented, the Legislature

provided for means of securing the loans. 14/ Two means

12/ Section 1 of the Act clearly staged its purpose:

"Sectlon 1. INTENT. It is the intent of %hIS Act
Produce salmon for the common property fisheries

of he state.”

13/ Permits are not to be IS d un % "the stream has
peen classified as SUI able for cement ﬁ)urﬁoses
the Comm|33|oner 9. 6 10 00(1). .
development of th reg|on al compre henswe Ian .
permit’ for a hatchery may issue “unless th Comm|33|oner
determines that such” an action. w o uld result in ?ubstanual
Ru lic bepefits and woul not jeopardize natural stocks
.S, 16.10.400(g).

14/ "All loans must be secur?d b,}' ollateral s factory
0 the commissioner, Includi % not I|m|t to
Irst deed of trtist, a33| nme F of lease and Iea%ehold
|mprovements,t s]ge o]f ] |shdf mdt e hatc %
rassessments from fis ermen Vi er secs.
B10%51 this ‘chapter.' A 161050(51

16
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provided for were mandatory and volutary assessments on the
sale of salmon. 15/

15/ The mandatory assessment:

"Sec. 16.10.530. ASSESSMENT ON SALE OF SALMON. #n
commrssroner 0f commerce n economic developme t
t e advice and Pf ? the commissioner o

game may es rs areas in which ar assess-

s be Ievred P (sa of ong or ore sgecres

n ersons icense under

0. assessment Ievred under thrs sectron

gur 0se of FCU rng repayment of a.

I m uall qronal assocrat n
a non frt corporation or t ocal

%t'” stap jsne chaﬁts“’t tamed

r whi
s (5)8 70 0 lr

hrs hapter. e ra
ssessmené be ne 0 tiated
Issioner an e

f
S

m [n pro r| qualified
lon In conju
L e
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t e |ssuance
gree o % a]% and conditions

reac etwee hems e incorpor-
provrsrons of the foan contract.
conditions warrant alteration of the rate
assessment, and the alteration would
wrth the a?reement neqotr ted under (a)
- the comm ssroqe{ shall obtaln the

i proprrate quali regional assoc-
altering the rate of asseSsment

Ac commissioner and the appro rratfe %F
regional assoclatiqn must aPree on a rﬁeas of ¢
of "the assessment defore a foan 1S made, and the

co missioner ma regulatiop, require Its. col
by buyers ot ”né/ saymongupon tPre sa(t]e of which a
assessment Is levied

(d) Thg assessment shall termjnate when the
principal and interest on the loan is paid."

Subsectr éLA Ct] thrs sectron Was subst ntraIIy amen?eg

n 19 I){ rP gc lon was' repeale
secAro S were amen ed and new subsections
were a

ded. See drscussron infra.
The voluntary assessment:
Sec. 16.10.540. VOLUNTARY ASSESSMENT ON SALE OF
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SALMON.
d( ce of or m addition to an. assessment

levie nde sec 3 of th scha ter, an association
OL ersons |cense Itde A.S. 16 05.540 -16.05.600,
which c nsists of east 5l gerc ent of the gersons S0
chen 3”8 actrve rr)artrcr trngn In a h ﬁ? be
ene |tte Hr hatchery program ay levy ect

rom,. among, 1ts " me bers” for the gurpose 0f
tSﬁ rmg an repayrng a loan made under sec. 10 0

an ssessme

footnote con't)
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(footnote 15/ con't)

(bg UPon satlsfactorZ dem(fnstratmn to tne
commissioner that an assessment levied under this
section may reasonahly be relied upon to secure %
repay a lodn to Dbe made under sec of this chapter,
the commlssmger ma k8 t}e 0an Wlthout requmng an
assessment unaer se his chapter

(8 | f an assessment made under this section .
fa||s t sat|s }anments required on the ﬁ]rmm pal
d interest ue on the”loan the commissioner Z
Sg0t|ate with the regrqnal assomaHon to levy

essment under sec. “930 of this chapter.

This section has not been amended.



154,

16/

3. In 1977 the legislature enacted SLA Chapter
"An Act Relating to Fisheries Enhancement." 16/

This blg assed the House36-0-4 andthe Senate on
reconsidération 18-1-1.  The Governor signed the bill
with an accompanying message:

"June 23, 1977
The Honorable Hugh Malone

Sﬁteaker of th H u]se
Alaska St a] Legtsature
Juneau, Alaska 99811

Dear Mr. Speaker:

| have 3|%ned the following bill and am trans-
m|tt|nﬂ olled and engrossed coples to. the
Lieutehant Go rmor's Officé for permanent filing
SENATE COMMITTEE SUBSTITUTE FOR
COMMITTEE SUBSTUTITE | OR
HOUSE BILL Ng. 2%4
R_esource?, amended Senate
(Relattncqh to fisheries enhancement)
apter 154, SLA 1977
While this |,6?IS|£1tlon does have a number
technical difficylties that merit consli eratton
Furlng the next legislative ﬁessmn It neverthe-
ess epresents a good example of the admtntstra-
tion and the | %IS ature working together to
h|eve a commonh goal.
nactment of thjs legislation will provide ver
%stant? ? assfstanéJ %o t(tte reg lo ? Essoc;iy
atlons of user groups _who desire to wor th the

Alaska Department 0f FISh and Game to develoR
compreh en3|ve ﬁans for rebuilding the salmo
resources of their region.

|t |s m hope and ex(g)ectatlon that with this
additignal surﬁtgort [ the regiona assomatons,

the rE)rtvate woro fit program of salmon restor-
atto can qgo forward at a very posmve and
effective gace
Sincerely,
s JAY S. HAMMOND
Governor

House Journal, 1977, pp. 1701-1702.



The policy was restated to read:

§16.10.500 DECLARATION OF POLICY

It Is the p?h% of this state under Sect|ons
P] to 550 Is cha ter romot%

en ancement of the state [es

nal. an p‘\

latio %

(I) 0

kbt b sharuaty
H g ; fll?led uPde%1 Sectlon 38 f B c%apter
a Hg n%eans o[ g term, low Inter est loans

aolronatc ery planning, ction, and oper-

constru tot

The Act substantially amended A.S. 16.10. For the
purposes of this lawsuit, the relevant amendments, and their
effect, are listed below:

(a). Regional Salmon Plan

A.S. 16.10.375 originally directed the Commissioner
of Fish and Game to designate regions of the State for the
purpose of enhancing salmon production and required that he
should develop a comprehensive salmon enhancement plan for
each region for both public and private non-profit hatchery
systems. 17/

The 1977 Act amended this section to direct that
the plans "for public and private non-profit hatchery
systems" should be developed by "regional planning teams
consisting of department personnel and representatives of
the appropriate qualified regional associations," subject to
plan approval by the Commissioner. 18/ SLA Chapter 154
(1977), Sec. 2. (Hereafter 1977 Act.)

17] §S%r§LA Chapter 161 (1976), Section 2 and discussion,

Sl R
with an eyegtowardpt e u 9|mate autﬁoglty oF the y
Commissioner:

() permits for tn hatchery may be |ssue t0 a
non-profit corp orat after the It a[p |
Racst e%ré reV|ewed y he reg|onal Banmng ea

(b) ermlts may be revok e or suspended after
the Ledlona (Pannln team {o he area In WhICh the
hatg e)( located notiried and granted an oppor-
tunity to comment.” 77 Act, Sec. 4.



(b). Preference Rights to a Permit

SLA Chapter 161 (1976) had granted a preference
right to a hatchery permit if a qualified regional association
had become a non-profit corporation and its proposed hatchery
was provided for in the comprehensive plan.

The 1977 Act placed an additional requirement that
the fresh water source for the ;'~nposed hatchery "exceed one
cubic foot per second minimum L o w 197/ Sec. 3.

(c). Revenues From Sale of Salmon and Salmon Eggs

Previously A.S. 16.10.450 had restricted the use
of revenues from the sale of salmon and salmon eggs by a
non-profit hatchery operator to hatchery operating costs,
debt service, captial improvements and expansion, and fish-
eries research, salmon rehabilitation projects, or other
fisheries activities.

The 1977 Act amended that section to also include
acceptable expenditures from these revenues as operating
costs of the "qualified regional association for the area in
which the hatchery is located" and directed that remaining
funds shall be expended "on other fisheries activities of
the qualified regional association." 1977 Act, Sec. 5.

(d). Annual Reports

SLA Chapter 111 (1974) required hatchery operators
to submit an annual report to the Department of Fish and
Game. (See discussion, supra.) That section required only
that the operator submit a complete description of all
significant hatchery operations, statistics on the number of
eggs and fish handled, and any other relevant data required
by the Department.

The 1977 Act specified in detail that which was to
be included in the report to the Department "and to the

20



qualified regional association." 19/ Supra, Sec. 6. In
addition, the Act required that permit holders must submit
"an annual financial report to the Department of Commerce
and Economic Development." 20/ Supra.
(e). Grants For Organizational and Planning Purposes
The 1977 Act declared it to be the policy of the
State to promote the enhancement of the State's fisheries
by means of "grants for organizational and planning purposes”
to qualified regional associations. 21/ Pursuant to this
declaration of policy, the Act provided for grr s "in amounts
not exceeding $100,000 per region and up to an additional
$100,000 on a 50/50 cash matching basis." 22/

?gs 16,10, 470. A NUAL REPORT Fa) A person who

a pe ermit for }E)era lon 0 a sa mon hatchery
under SECS. 400-470 IS ¢ch ag %r sh a su mrt an
annual report no lat r h m t Ipart
ment and to the qualrfed re ?na aésocratron 0
area In which the hagchery. | ocate to Include but

ge limited to information pert arnrng to S ecres,
broo stock squrce, num ber, a e we ength of
sPawners number of egns take ty |n err
oduced: and th um eb age werg an Ie t 0f
dult reLurns attri %t e hatchery re eaﬁ . on a
orm e provided by the Department of Fish and
Game"C"mpnasrs supplied.

20/ "Sec. 16.10.410. person who holds a
Imo hatcher ?er se

0 tns chaPter shall submit an nua a

to the Department of ommerce an conomrc
on a _form to he provided b E)artmeht 0
and Economic Development. (Emphass supplie )

hr }e that the financial sta e_men}_ IS re Trred of all permit
ders, not just those seeking financial assistance,

21/ A.S. 16.10.500.  This "means" was added to that of
long-term, low interest loans for hatchery planning and
construction,

221 A.S, 16.10, %106% Grants were, facF, made to the .
reqions. akdown may be gleane rom the following
committee report:

"HOUSE FINANCEOﬁOMMITTEE REPORT
CSHB 264 (FINANCE)

The rgvrsed fiscal n?F for CSHB 264 (Finance)
provides funding as follows:

FY 77: $900,000 in grant funds f following

or h
regions; Ketchikan, Sitka, Bristo Cook
In? t, Yukon Kuskokwim and Prrnc Wr?r m

21



Soupd. The grant amount prowdes $100,000 to
each regvl ttemptin ﬁ ganlze an to
Prin Iliam sound rea y organized

maéc Ing assessment grant o $100,0 00 WI|| be
made to orgamze redional associations.

Is. estimatéd that three re%mnal as somanons
will qualify for th|s second grant.

FY 78: (TSOO 000 in grant funds to provide for
six additional regions attempting to organlze

and three of which might qualify for th
matching grant.

Respectfully submitted,

[s/ STEVE COWER, Chairman
House Finance Committee"

House Journal, 1977, p. 788.



24/

(f). Mandatory Assessment.

(1). Assessment Trigger

Previously A.S. 16.10.530(a) had authorized
the levying of the assessment by the Commissioner
of Commerce and Economic Development, with the
advice and consent of the Commissioner of Fish and
Game, at the time of and in conjunction with the
issuance of a loan or loans to a qualified regional
association.

The Act amended that subsection to direct
that the Commissioner levy the assessment "on
request of the qualified regional association”
after the Commissioner determined that procedural
requirements set by statute were met. 23/

(2). Assessment Rate

Originally it was provided that the rate of
the assessment "shall be negotiated between the
Commissioner and the qualified regional associ-
ation in conjunction with the issuance of the
loan." 24/ That was changed to provide that
“[T]he rate . . . shall be stated by the appro-
priate qualified regional association in conjunc-
tion with the request" for the assessment levy.
1977 Art. Sec. 4.

These grocedural reﬂuwements are d*scussed inf ra The
ct a 0 reﬁ]ace e reciuwement of advice and consent

y the Commissioner of Fish and Game with a requirement
to consult with that Commissioner.

AS. 16.10.530(a). Note AS 16.10.530(d) which dlrects
that the Ctomm fsmner an? ne association mdst agr
mea}?s% collection o %assessment VI e
a} mmissioner mag/ X gua lon, g ire |}]
CO Iectlon b}( buyers of salmon updn the sale whic
an assessment islevied."

22



Approved use of assessment revenues

3).-

.shall

The Act provided that the "assessment . .
be for the purpose of providing revenue for the qual-

ified regional association for the area in which the

assessment is made."

The original authorized

supra.

use was "for the purpose of securing repayment of a

loan or loans." SLA Chapter 190 (1976), Sec.

1.

Procedural safeguards required by law

(A).

Originally, when the Commissioner was empowered to

levy the assessment in his discretion for the purpose

of securing repayment of a loan, there were no pro-

cedural safeguards mandated by laW. When the 1977 Act

changed the assessment trigger to a request from the

qualified association and authorized a broader use of
the assessments, the following procedural safeguards

were adopted:
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meeting, to give those who did not vote by written

ballot at the initial public meeting an opportun—

ity to vote. A majority vote for the assessment

is required from the combined total of the re—

turned ballots and the votes by ballot cast at

both public meetings, before an assessment may be

imposed. No person may vote twice.

@) The qualified regional association shall

establish standard registration procedures for

voting on assessments under this section."”

5. Termination of the assessment

SLA Chapter 190 (1976) required that the assess—
ment "terminate when the principal and interest on the
loan is paid."” The 1977 Act amended this to require term—
ination "upon request of the qualified regional association
when all financial obligations relating to the assessment
have been met." Supra, Sec. 15.

C. REGULATIONS ADOPTED BY THE EXECUTIVE.

Emergency and permanent regulations relating to
the assessment on the sale of salmon have been adopted by
the Commissioner. Those regulations, emergency and perma—
nent, are enclosed in their entirety in the appendix for
reference. However, 1t can be said in general that the
regulations require additional specificity regarding requests

or institution of the assessment, review and approval of

initial requests, collection of the assessment, and submission

of initial and final reports.

24



IV. THE DEVELOPMENT OF NATURAL RESOURCE POLICY
IN THE STATE OF ALASKA

Beginning with the opening keynote address to the
Alaska Constitutional Convention by E. L. Bartlett, 25/
Alaska®s public policy development has struggled with the
promises from and the challenges created by our natural
resource wealth. The Convention focused frequently on
Alaska'3 mineral wealth, but heeded the call of Bartlett to
forge an agressive policy toward the fisheries:

"The question of resources policy is not to be
confined, of course, solely to the issue of
mineral policy. Upon statehood, Alaska becomes
the master of her own destiny on controlling the
fisheries resources within her waters. Slavish
adherence to old concepts, concepts which have
brought only depletion and portents of ruin, will
result only in the complete destruction of a once
mighty industry. While the major future wealth of
Alaska may be underground, the fisheries and
marine resources of this area are matters of the
highest importance and deserve the most careful
consideration by this Convention and by future
state legislatures.”

Alaska Constitutional Convention Proceedings,
Appendix 11, p. 6. 26/

25/ Bartlett was Alaska"s Territorial delegate in Congress.

26/ Bartlett challenged the delegates to be bold in this
area while drafting the natural resources article:

"In the drafting of resources policy the Conven—
tion should not fear to consider and adopt a bold
course of action. No other state entering the
Federal Union has ever been so dependent upon its
water and mineral resources. Never was the 1issue
of resources policy been to vital. Devising basic
policy suitable to the demand of this and future
times may well require that older conceptions of
resources policy be drastically revised or even
discarded.

We write on a clean slate in the field of resources
poli:y. Only a minute fraction of the land area

is owned by private persons or corporations.

Never before in the history of the United States
has there been so great an opportunity to esta—
blish resources policy geared to the growth of a”
n.ignificent economy and the welfare of a people."”
Supra, p. 7.



At the time of the Convention "almost absolute
control over the salmon resources had been concentrated in
the hands of a few large nonresident canning concerns, and
the fishery was managed strictly for their benefit." 27/

The delegates struggled with many issues regarding the
fisheries and natural resources in general, and finally
produced a well-balanced article mandating aggressive func—
tions for the State in providing for the utilization, develop—
ment and conservation of Alaska®s natural resources while,

at the same time, obligating the State with protecting those
resources. The approach taken is familiar to jurists and
scholars as the public trust concept.

A THE PUBLIC TRUST CONCEPT

The Public Trust concept of managing resources 1is
not new. Its roots are 1inRoman jurisprudence, developed 1in
a society with heavy commerce, with important urban concen—
trations, and with a legal heritage from the sea-dependent
Greeks. It was considered basic natural law that the air,
water, and living resources of the rivers and the sea were
held in trust for common use. 28/ One of the main thrusts
of the Magna Carta was the assertion of public rights in
land and resources previously held by the King as private

and alienable. 29/

27/ Fischer, Alaskals Constitutional Convention, University
of Alaska Press, 1975, p. 1321, See also, Ernest Gruening,
The State of Alaska, New York: Random House, 1954,
and George W. Rogers, The Future of Alaska, Baltimore:
The Johns Hopkins Press, 1962.

28/ Cf. Note, The Public Trust in Tidal Areas: A Sometimes
Submerged Traditional Doctrine, 79 Yale Law Journal
762, 1 37(1970). Six, The Public Trust Doctrine 1in
Natural Resource Law: Effective JudicTal Intervention,
T970 Michigan Law Review 471.

29/ Cohen, The Constitution, The Public Trust Doctrine, and

the Environment, 1970 Utah Law Review 388, 389. Indeed,
serfdom embodied the concept of the feudal lords "owning"
the land and resources. Magna Carta, part of the great

struggle to break the shackles of serfdom, tried to
reassert the principle that the resources were held by
the crown 1in its sovereign capacity as a trustee, and
not as a private landlord.
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In this country, attempts have occasionally been

made to discredit the concept. Recently, in Hicklin v.
Orbeck, Uu.sS. , 57 L.Ed. 2d 397 (197S) and Baldwin
v. Fish and Game Commission of Montana, U.sS. 56

L.Ed. 2d 354 (1978), appellants attacked application of
state law, based in part on the public trust doctrine,

as having no remaining vitality. In Baldwin, supra, Justice
Blackmun answered this attack:

"Many of the early cases embrace the concept that
the States had complete ownership over wildlife
within their boundaries, and, as well, the power
to preserve this bounty for their citizens alone.
It was enough to say "that in regulating the use
of the common property of the citizens of [a]
state, the legislature 1is [not] bound to extend to
the citizens cf all the other states the same
advantages as are secured to their own citizens."
Corfield v. Coryell, 6 F.Cas. 546, 552 (No. 3230)
(CCEDPa. 1825). It appears to have been generally
accepted that although the States were obligated
to treat all those within their territory equally
in most respects, they were not obliged to share
those things they held in trust for their own
people. In Corfield, a case the Court has des—
cribed as “the first, and long the leading, expli—
cation of the [Privileges and Immunities] Clause,"
see Austin v. New Hampshire, 420 U.S., at 661, Mr.
Justice Washington, sitting as Circuit Justice,
although recognizing that the States may not
interfere with the right of a citizen of one
state to pass through, or to reside in any other
state, for purposes of trade, agriculture, pro—
fessional pursuits, or otherwise; to claim the
benefit of the writ of habeas corpus; to institute
and maintain actions of any kind in the courts of
the state; to take, hold and dispose of property,
either real or personal,” 6 F. Cas., at 552, none—
theless concluded that access to oyster beds
determined to be owned by New Jersey could be
limited to New Jersey residents This holding,
and the conception of state sovereignty upon which
it relied, formed the basis for similar decisions
during later years of the 19th century. E.G.,
McCready v. Virginia, 94 U.S. 391 (1876); Geer v.
Connecticut, 161 U.S. 519 (1896). See Roseufeld
v. Jakways 67 Mont. 558, 216 P.776 (1923). In
Geer, a case dealing with Connecticut®s authority
to limit the disposition of game birds taken
within its boundaries, the Court roundly rejected
the contention "that a State cannot allow its own
people the enjoyment of the benefits of the pro—
perty belonging to them in common, without at the
same time permitting the citizens of other States
to participate in that which they do not own." 161
Uu.S., at 530.

"In more recent years, however, the Court has
recognized that the States®™ interest in regulating
and controlling those things they claim to “own,"®
including wildlife, 1is by no means absolute.

States may not compel the confinement of the
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benefits of their resources, even their wildlife,
to their own people whenever such hoarding and
confinement impedes interstate commerce. Foster-
Fountain Packing Co. v. Haydel, 278 U.S. 1 (1928);
Pennsylvania v. West Virginia, 262 U.S. 553 (1923);
Oklahoma v. Kansas Natural Gas Co., 221 U.S. 229
(1911). Nor does a State"s control over its
resources preclude the proper exercise of federal
power. Douglas v. Seacoast Products, Inc. 431 U.S.
265 (1977); Kleppe v. New Mexico, 426 U.S. 529
(1976); Missouri v. Holland, 252 U.S. 416 (1920).
And a State®"s interest in its wildlife and other
resources, must yield when, without reason, it
interferes with a nonresident®s right to pursue r
livelihood in a State other than his own, a right
that is protected by the Privileges and Immunities
Clause. Toonier v. Witsell, 334 U.S. 385 (1948).
See Takahashi v. Fish & Game Comm®n, 334 U.S. 410
(1948).

Appellants contend that the doctrine on which
Corfield, McCready, and Geer all relied has no
remaining vitality. We do not agree. Only last
Term, in referring to the “ownership®™ or title
language of those cases and characterizing it
no more than a 19th-century legal fiction," the
Court pointed out that that language nevertheless
expressed ""the importance to its people that a
State have power to preserve and regulate the
exploitation of an important resource.""" Douglas
v. Seacoast Products, Inc., 431 U.S., at 284,
citing Toomer v. Witsell, 334 U.S., at 402. The
fact that the Slate®s control over wildlife 1is not
exclusive and absolute in the face of federal
regulations and certain federally protected inter —
ests does not compel the conclusion that it is
meaningless in their absence.”™ Baldwin, supra, 56
L.Ed. 2d pp. 360-361.

as

The focus of the Public Trust Doctrine 1in the past
has primarly involved the protection of and access to the
trust resources. 30/ This focus can be explained to a great
extent by history: protecting the rights of the citizens
from imperial use and grants of public resources.

The Public Trust concept in Alaska has not been so
narrowly focused. The protections have been promised by
specific constitutional obligations, as well as lodging 1in
the legislative branch the power and obligations to apply the
concept our society evolves. (See discussions infra.)
The concept has evolved in the executive, judicial and
legislative branches with a similarly broad focus.

30/ For example, 1in Illinois Central R.R. Co. v. State of

Illinois, 146 U.S. 387 (1892), the Illinois legislature
made extensive grants of submerged land, in fee simple,
to the Illinois Central Railroad. Four years later, a
new legislature repealed the grant. The Supreme Court
held that the express conveyance of trust lands was
beyond the power of the state legislature. Supra, p.
452.



1. In the Alaska Constitution

At the time of the Convention the delegates were
aware of several policy considerations which were not always
in concert. Wise use and development of all natural resources
was considered necessary and healthy, but the delegates were
also well aware of the problems addressed by Bartlett. 31/

Consequently, the Committee on Resources submitted
several drafts of a pr osed article to the Convention. It
is important to review .ne evolution of those proposals 1in
detail.

Article VIIIl of the Alaska Constitution provides
in relevant sections:

Sec. 1 Statement of Policy. It is the policy of
the State to encourage the settlement of its land
and the development of its resources by making
them available for maximum use consistent with the
public interest.

Sec. 2 General Authority. The legislature shall
provia for the utilization, development, and
conservation of all natural resources belonging to
the State, including land and waters, for the
maximum benefit of its people.

31/ The natural resource article was the subject of much
attention from the staff:

"Recognizing that the 1issue of Alaska®s land and
resources was the most important issue facing the
convention delegates, Public Administration Service
made a special effort to provide a working base in
its staff paper on "The Alaskan Constitution and
the State Patrimony.” After detailing land grants,
resources, and responsibilities that would pass on
to Alaska with statehood, the PAS paper attempted
to set out a basis for delegate discussions by
departing from its own established policy and
developing a suggested land and resources article.
In these suggestions, accompanied by explanatory
discussions, PAS tried to compensate for lack of
useful precedents and to provide a starting point
for delegates. However, since the consultant
proposals did not coincide with committee members"®
ideas, there was little resemblance between the

PAS draft and the resources article as finally
adopted."™ Fischer, supra, fn. p. 132.



Sec.3 Common Use. Whenever occurring in their
natural state, fish, wildlife and waters are re—
served to the people for common use.

Sec. 4 Sustained Yield. Fish, forests, wildlife,
grasslands, and all other replenishable resources
belonging to the State shall be utilized, de”el-
oped, and maintained on the sustained yield princ—
iple, subject to preferences among beneficial

uses.

Sec. 6. State Public Domain. Lands and interests
therein, including submerged and tidal land;;,
possessed or acquired by the State, and not used
or intended exclusively for governmental purposes,
constitute the state public domain. The legis—
lature shall provide for the selection of lands
granted to the State by the United States, and for
the administration of the state public domain.

Sec. 10. Public Notice. No disposals of state
lands, or interests therein, shall be made with—
out prior public notice and other safeguards

of the public interest as may beprescribed by
law.

Sec. 17 Uniform Application. Laws and regulations
governing the use or disposal of natural resources
shall ajyly equally to all persons similarly
situated with reference to the subject matter and
purpose to be served by the law or regulation.
(Emphasis supplied).

Committee Proposal No. 8, Sec. 7, entitled State
Public Domain, was the first committee proposal and was far
more specific than the adopted section:

"Lands and interest therein possessed or acquired
by the state, 1including submerged and tidal lands,
and not used or intended exclusively for govern—
mental purposes or for reserved sites and areas
constitute the state public domain. Such lands
and interests therein are to be held In trust for
the people of the state. These lands and inter —
ests may be-disposed of only 1in accordance with
provisions of applicable acts of Congress, in—
cluding the Act admitting Alaska to the Union,
this constitution and the laws of the state.

The legislature shall maKe provision for the
selection, classificatin and administration of
lands in the state public domain, and the several
uses thereof, in such a manner as will give max—
imum use and public benelit.” The"Alaska Consti—
tutional Convention Record, Vol. 6, pp. 77-78.
(Emphasis supplied.)

The quoted language from the Tfirst proposal is similar to
constitutions: language in several western states placing

all or part of the domain of lands granted from the Federal

30



Government 1in trust. 32/

By the final adoption of Article VIII, the empha—
sized language from Sec. 7 of the first proposal had been
deleted. There 1is no specific explanation for the deletion.
Yet, prior to the exclusion of the emphasized language from
Section 7, the section on Uniform Application did not contain
any language that laws and regulations governing the disposal
of natural resources should apply equally. Supra, Vol. 6,

p. 77. That language was added at the same time the specific
reference to a public trust was deleted. Supra, Vol. 6, pp-
92-97. The amendment to the section on Uniform Application
broadened the scope of protection to include the public
interest in disposal of the resources as well as their
utilization, thereby obligating that disposal of trust
resources must bear equally upon all persons similarly
situated.

In the first proposal which contained the public
trust language, 1in then Sec. 7, then Sec. 1 provided:

f"The State of Alaska has the power to provide for

the utllizatTon, conservation and balanced develop-

ment of all the natural resources, 1including
aesthetic features, of the land and waters belong—
ing to the state for the maximum benefit of its

people.””Alaska Constitutional Convention, Vol. 6,

p. 76. (Emphasis supplied.)

When the specific reference to the public trust was deleted,
the above section had been amended to command that ~?[T]he

State of Alaska shall provide for the utilization, conserv—
ation and development of all the natural resources.”” Supra,

p. 92. Emphasis supplied.) Subsequent amendments specifi—

cally obligated the legislature to provide for "the utilization

32/ See Washington Const., Article 16, Sec. 1; Utah Const.,
Article 20, Sec, 1; New Mexico Const., Art. 13, Sec. 1.
Some states implemented this language through a recog—
nition that the resources should be held in trust, in
others the statehood enabling acts contained directives
to that result. See Ervien v. U.S., 251 U.S. 41 (1919).



development, and conservation of all natural resources

for the maximum benefit of its people.” Article VIII, Sec.

2. 33/

It is clear that the delegates, rather than generally
obligate the State to utilize, develop and conserve land and
mineral resources pursuant to trust obligations, chose to
direct future legislatures to carefully pick and choose the

management and protection process. 34/

33/ The committee realized

"that policies which promoted maximum use and develop—
ment could be 1inconsistent with maximum benefit to the

people or with the general public interest, as defined

by Bartlett and others concerned about exploitation and
destruction of resources and the environment."™ Fischer,
supra, fn. 26, p. 133.

Again, this understanding had been forcefully urged by
Bartlett:

"Many states have included in their constitutions
statements that the natural resources of the state
should be ~“developed for the benefit of the people”™ of
the state. Such pious generalities, without further
conrete policy statements, have proved wholly inade—
guate as effective barriers against dissipation of
resources, fraud, and corruption. Alaskans will not
xant, and above all else do not need, a resources
policy which will prevent orderly development of the
great treasures which will be theirs. But they will
want, and demand, effective safeguards against the

exploitation of the heritage by persons and corpor—
ations whose only aim is to skim the gravy and get out,

leaving nothing that is permanent to the nex" state
except, perhaps, a fEW scars in the earth which can
never be healed. . . a failure to write into funda—
mental law basic barriers to minimize ""raud, corrup—
tion, nondevelopment, and exploitation may well be
viewed fifty years from now as this Convention®s
greatest omission.”™ Alaska Constitutional Convention
Proceedings, Appendix I, p. 7.

34/ The delegates x”ere well aware of numerous cases struggling
with this policy concept in regard to the public domain
and resources contained therein. Cf. The Alaska
Constitution and the State Patrimony: TFTe Constitution
T©g5matural’”Resources, Public Administration Service,

Submerged lands within the territorial sea of Alaska are
held in trust for certain purposes. See Brief of

Amicus Curiae, Moore v. State, file no. 2551, Alaska
Supreme Court.

The legislature has chosen to place fiduciary obligations
on the management of school lands; to dedicate certain
royalties to a mental health trust; to present a perm—
anent trust fund amendment to the voters. See Section

2, nfra.



A necessary fundamental distinction between lands
and resources held by a state in trust and all other lands
and resources held by a state is that in holding the former
the state acts "not as proprietors, but in their sovereign
capacity as the representatives and for the benefit of all
their people in common.™ Organized Village of Kake v. Egan,
174 F_Supp. 500, 504 (D.C. Alaska, 1959). The necessity for
such a distinction was recognized in Winston Bros. Co. v.
State Tax Commission, 62 P.2d 7 (Or. 1936). In language
distinguishing those lands to which the state had title in a
proprietary capacity from trust lands beneath navigable
waters, the court made clear:

"Until disposed of by the state, the state held
title to these lands 1in its proprietary capacity
and, after they had been disposed of by the
state, their grantees took them free from any
right therein (citations). As to the other
class, . . . although the title passed to the
state by virtue of its sovereignty, 1its rights
were merely those of a trustee for the public. In
its ownership thereof, the state represents the
people, and the ownership is that of the people in
their united sovereignty . . . Being subject to
this trust, they are public juris, in other words
they are held for the use of the people at large
.[t]lherefore, the state can make no sale or
disposal of the soil underlying its navigable
waters so as to prevent the use by the public of
such waters for the purposes of navigation and
fishing, but must hold them in trust for the
public.”™ Winston Bros., supra, p. 9.

By retreating from the specific trust language 1in

Sec. 7, while adding additional safeguards, the framers
surely left the task of defining any trust obligations
regarding land and mineral resources with the legislature.
However, with regard to fish, wildlife and waters, the
delegates held fast to their original decision to reserve
these resources for common use. 35/ Cf. Alaska Public
Easement Defense Fund v. Andrus, 435 F. Supp. 664, 677 (D.C.
Alaska, 1977).
35/ In Geer v. Connecticut, 161 U.S. 519 (1896), while

struggling with the question of the sovereignty over

the wildlife resources of the State of Connecticut,
Justice White concluded:



"The power lodged in the state, resulting from the
common ownership, 1is to be exercised like all other
powers of the state, as a trust for the benefit of the
people and not as a prerogative for the advantage of
the government as distingquished from the public good.”
Supra, p- 529.

The Geer court cited a view that had been recognized
earlier by the Supreme Court in Minnesota:

"We take it to be correct doctrine in this country
that, the ownership of wild animals, so far as they
are capable of ownership, is in the state, not as
proprietor, but in i”s sovereign capacity, as the
representative and Tor the benefit of all its
people in commonTTr ~?tate v. Rodman, 59 N.W. 1098,
1099 (Minn~ 1894). (Emphasis supplied.)

Such a view has been maintained throughout the land to
this day. Organized Village of Kake v. Egan, 174 F.
Supp. 500 (D.C. Alaska 1959).



In summary, the constitutional framers carved out
an agressive role for the legislature with regard to all
natural resources of Alaska. At the same time, the air,
water, fish and game resources were reserved to the people.
This balance creates a necessary process of activist leader—
ship for the benefit of the full complement of Alaskan
society with our living resources. It is a role for a
legislative body which is unique in democratic governments.

It is a role contemplated by the framers to compliment and

interact with other aspects of Alaskan government structure --

most notably local government and state and local finance. 36/

2. In the Three Branches of State Government

a. Judicial.

During the time of the Alaska Constitutional
Convention, public opposition to fish traps had built tremend—
ously. 37/ It had become obvious that the fishery resource
was being depleted. Indeed, this public opposition had
generated a lot of sentiment for Statehood. Part of the
work product of the Convention was an ordinance providing
for the abolition of the traps. 38/

36/ See Delegate Proposals Nos. 5 (Delegate Robertson); 7
(Delegate Johnson); 18 (Delegate Hellenthal); 26 (Dele—
gate Marston); 30 (Delegate Hurley). It is defendant®"s
position that the framers did not intend the separation
between state and local functions to preclude the state
from fulfilling it"s trust to develop and protect the

common property resources.

37/ Fish traps were unquestionably the most productive
method of catching salmon ever used.

38/ Ordinance No. 3:

"As a matter of immediate public necessity, to relieve
economic distress among individual fishermen and those
dependent upon them for a livelihood, to conserve the
rapidly dwindling supply of salmon in Alaska, to insure
fair competition among those engaged in commercial
fishing, and to make manifest the will of the people of
Alaska, the use of fish traps for the taking of salmon
for commercial purposes is hereby prohibited in all the
coastal waters of the State."
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The effect of that ordinance on the Metlakatlan
Indians was challenged in Metlakatla Indian Community,
Annette Island Reserve v. Egan, 362 P.2d 901 (Alaska 1961).
The confrontation of policies was between that of the new
State"s obligation to protect and preserve the natural
resource and the rights of the Indians to fish with traps on
the reserve granted them by the federal authority. The
court recognized the role of the executive and legislative
branches 1in the State with regard to the resource:

"These migrating schools of fish, while in inland

waters, are the property of the state, held in

trust for the benefit of all the people of the
state, and the obligation and authority to equit—
ably and wisely regulate the harvest is FEatof~
the stateT* Retlakatla Indian Community, supra,

p. 915. (Emphasis supplied.) 397

The reflection by the court that the State was not
only empowered, but entrusted to protect the Tfishery is
noteworthy. It appropriately identifies the nature of the
relationship between the citizens, the State, and the resources
held in trust.

b. Legislative.

In 1976, the legislature dealt with a number of
resource management pieces of legislation. Concerned about
the increasing pressures on Alaska®"s mineral and living
resources, legislative proposals took several forms. For
example, a lawsuit was then pending before the Alaska Supreme
Court regarding a statutory and constitutional challenge to
an executive decision in late 1973 to lease submerged lands
in Kachemak Bay for competitive oil and gas development. Moore
V. StFte, 553 P.2d 8 (1976). The Legislature responded
with SLA Chapter 113, (1976), "An Act Relating to the Reacqui—
sition of OiIl and Gas Leasehold Interests in Kachemak Bay."

1976 saw a proposed constitutional amendment
by members of the House providing for an individual consti—
tutional right to a heathful environment. The resolution
39/ See also; Kake v. Egan, 174 F. Supp- 500 (D.C. Alaska

1959); Aleut Community of St. Paul v. U.S., 117 F. Supp.
427 (Ct: Claims 1954).
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passed the House but failed to pass the Senate. The House
Rules Committee Report and Commentary on Rules Committee
Substitute for House Joint Resolution No. 10, Amending the
Inherent Rights Section of the Constitution of the State of
Alaska, 1s instructive:

The primary purpose of the amendment 1is consti—
tutional recognition of the economic and nonecon—
omic values 1in managing our unique Alaskan environ—
ment, This recognition, which 1is essential to
human wellbeing also includes a necessity of
maintaining a viable economy as part of a healthy
human habitat. Accordingly, the degree of environ—
mental protection which the state should afford as
trustee of Alaska®"s air, water, lands, and natural
resources 1is one which will reduce environmental
incursions or degrogations to a minimum without
eliminating the basis for a viable economy. The
proposed constitutional amendment shall allow a
balancing of environment, social, and economic
concerns.

1976 House Journal, p. 469.

Later, 1in that same session, the Legislature
specifically recognized that certain State lands were to be
managed in a fiduciary capacity. SLA Chapter 267 (1976),
"An Act Relating to the Rental and Leasing of State Land,™
amended several sections of Title 38 relating to the sale,
lease, or other disposal of lands. Section 2 of that law
states in relevant part:

No sale, lease, exchange or other disposal of
school lands may be made without the approval of
the state Board of Education. The state Board of
Education shall act as trustee of school lands.
The board may retain private counsel or other
professional assistance when necessary to carry
out its duty as a trustee.

In order to make absolutely clear the intent of
the law, the Senate Resources Committee adopted the following
letter of intent:

The purpose of designating school lands as a
trust is to insure that their management for the
purposes of supporting public education be treated
as a fiduciary responsibility. The board of
education is made trustee and 1is authorized to
retain professional assistence as needed to assist

it in meeting its responsibility.

In singling out school lands in this manner,
there 1is no intent whatsoever to limit the appli—
cation of trust concepts and trust law to other



lands of the State, or to transactions involving

other lands of the State, when application of

trust concepts and trust law would, 1in the opinion

of the courts, be proper.
1976 Senate Journal, p. 1461.

The amendments to Title 38 and the letter of
intent clearly reflect that the legislature was defining
specific trust obligations with regard to certain state
lands in the mannei and within the scope that the constitu—
tional framers intended.

The 1976 aquaculture Act amending A.S. 16.10 adding
new sections relating to regional plans for salmon enhance—
ment and the establishment and qualification of regional
aquaculture associations, clearly stated that "It is the
intent of this Act to produce salmon for the common property
fisheries of the state.” SLA Chapter 161 (1976), 8&1.

The 1977 Act amending A.S. 16.10.530 to provide for mandatory
assessment elections stated that "It is the policy of the
state, under &3 500-550 of this Chapter, to promote the
enhancement of the State"s fisheries by means of grants for
organizational and planning purposes to regional associations

and by means of long term, low interest loans for
hatchery planning, construction, and operation." SLA Chapter
154 (1977), &/. The stated intent of these two laws provid—
ing the basic framework for the evolution of SSRAA, clearly
suggests that the purpose of 8530 and of the regional associ—
ations 1is not to raise revenue but rather to fulfill the
legislatures constitutuional obligation to rehabilitate and
develop the fisheries, and to exercise the broad police
powers available in order to fulfill the constitutional
trust. Dictating the trust obligation with regard to school
lands became a matter of placing fiduciary responsibilities
on the Board of Education. Fulfilling the trust obligation
with regard to fisheries resources necessitated a role
of action as well as protection.

In 1978, the legislature passed SLA Chapter 179,

"An Act Relating to the Renewable Resources Fund."™ The Act
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created a public corporation for the purpose of facilitating
the rehabilitation, enhancement and development of the
State®s renewable resources. The House Finance Committee®s
letter of intent, in relevant parts, reflects the under —
standing of the legislature®s constitutional role:

"An integral part of the bill 1is the concept of

achieving an appropriate use of the resources. As

trustees of our renewable resources the state is
constitutionally directed to seek the most bene—
ficial uses. ARRC investment decisions should
consider both expected financial returns and the
effects of resource development on both the target
resource and on other resources. Achieving appro—
priate resource use at the inception of economic
activity will greatly benefit the state and its
residents by avoiding longer-run regulatory and
rehabilitation burdens resulting in more stable
ecomonic activity based on all of the state’s

renewable resources.”™ House Journal, April 11,

1978, p. 830.

More specific purposes of Chapter 179 direct a
public corporation to "sponser research and development of
technologies and innovations for the rehabilitation and
enhancement of the state®s renewable resources to achieve
an appropriate use of the resources.”™ A.S. 37.12.040(2). A
board of trustees 1is established as the governing body of
the corporation. A.S. 37.12.060. Here the Legislature 1is
clearly adding another dimension to the state®"s role as
trustee. The law creates a public corporation which 1is
essentially a venture capital fund with broad flexibility
and investment powers.However, it cannot be said that the
purpose of the law is to raise revenues or even to make
money, like the aquaculture laws its purpose 1is to generate
a healthy enconomy in renewable resource areas and is balanced

against the constitutional obligations not to impair the

productivity of the resource. 40/

40/ A further dimension can be found in A.S. 37.14.010, et
sec., establishing a mental health trust fund. See
A.S. 37.14.050, dedicating 1 1/27 of the total revenue
derived from management of state land, including amounts
paid to the state in proceeds of sale or annual rent of
surface rights, mineral lease rentals, royalties,
royalty sale proceeds, federal mineral revenue sharing
payments or bonuses to the fund.



C. Executive,

Aspects of the constitutional role have also been
recognized by the executive. For example, 1in a 1978 trans—
mittal letter to the legislature accompanying sponsor substitute
for Senate Bill No. 59, (SLA Chapter 108 (1978)), "An Act
Relating to Forest Resources and Practices,” Governor Hammond
referred to a section on regulatory and administrative stand-—
ards which directed that "there shall be no significant impair—
ment of the productivity of the land and water with respect
to renewable resources.”™ A.S. 41.17.060(b)(5). Governor
Hammond commented that:

Paragraph (5) recognizes the fundamental public
trust obligation of the state to ensure that the
capability of the land to produce renewable re—
sources 1is not impaired. While a particular species
of tree or wildlife may have little relative value
now, the future may find it suddenly in great
demand. IT the land is incapable of producing it
to the demand level, an important land management
option 1is lost, to the detriment of the public
welfare. 1978 Senate Journal, p. 663.

The role discussed above by the other branches of
State government was equally alive with the formulation of

aquaculture policy in Alaska. Originally focused on rehabil—

itation of the State ™ depleted and depressed salmon fishery,

and producing salmon for the common property fisheriesof
che State, the later intent was not only to rehabilitate,
but also to enhance. To enhance salmon production by

artificial means from general revenues would benefit a
select clr3s of citizens, commercial fishermen, at the
expense of the entire class of tax-paying citizens. 41/

At this point of demarcation that the legislature chose to
provide for the class directly benefitting from the policy
to contribute to their benefit by the assessment. This
course was set consistent with the constitutional roles

discussed above.

41/ Direct appropriations by the legislature or bond issues
for creation of hatcheries to enhance salmon production
effectively subsidize an industry without conferring
equal benefits on all citizens. Although no challenge
has yet been made to the recent bond issues (1976 ana
1973, totaling over $50,000,000. there 1is an apparent
violation of Article VIIIl, Section 17.
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V. LOCAL GOVERNMENT POLICY IN ALASKA.

A. The constitutional policy for local government

in Alaska has been discussed best by Victor Fischer 42/ in

his book,

Alaska®s Constitutional Convention, University of

Alaska Press, 1975. Rather than recreate a similar discussion

or cite the court to the publication, relevant portions for

the purposes of this case are enclosed here:

42/

"In providing for the legislative, executive, and
judicial branches of government, delegates dealt
with subject matter with which they were familiar
and on which they had definite opinions. On the
other hand, 1local government was a subject for
which there was little Alaska experience to pro—
vide a useful point of departure and which pro—
vided few useful models. The 1local government
committee, therefore, determined early that
innovation was the key to structuring a local
government system for Alaska.

Under territorial stacus, local institutions had
undergone only limited development; there was
little self-determination at the territorial and
even less at the Ilocal level. Federal law pres—
cribed the powers of the territorial legislature,
severely limiting the scope and types of local
government and restricting the powers that could
be exercised by cities. For example, counties
could not be established, bonding criteria were
strictly delimited, and home rule could not be
extended to cities.

* * *

Since there were no direct precedents, the committee
decided that the local government article should
consist of general statements and policy, rather
than detailed prescriptions and criteria. The

first draft article presented to the convention
stated the general purpose was to provide a maxi—
mum of self-government to people in all parts of
Alaska. To meet this goal, two basic local govern—
ment units were established--boroughs and cities.
This framework was designed to accomodate today"s
needs and tomorrow"s growth and development. The
committee then set forth the principles underlying
the proposed local government system:

Fischer, delegate to the convention, former legislator

and Director of the Institute of Social Economic and
Government Research, University of Alaska, 1is a recognized
expert in the field of local government.
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1. Self-Government. The proposed article bridges
the gap now existing in many parts of Alaska.
It opens the way to democratic self-government
for people now ruled directly from the capital
of the territory or even Washington, D.C.

The proposed article allows some degree of
self-determination in local affairs whether
in urban or sparsely populated areas. The
highest form of self-government is exercised
under home rule chapters which cities and
first class boroughs could secure.

2. One basic local government system. The
proposed article vests all local government
authority 1in boroughs and cities. It pre—

vents creation of numerous types of local
units which can become not only complicated
but unworkable.

3. Prevention of overlapping taxing authorites.
The proposed article grants local taxing
power exclusively to boroughs and cities.
This will allow consideration of all local
needs 1in the levying of taxes and the alloc—
ation of funds. It will lead to balanced
taxation. Single interest agencies with
taxing authority often do not realize needs
other than their own.

4. Flexibility. The proposed article provides a
local government framework adaptable to
different areas of the state as well as
changes that occur with the passage of time.
It allows classification of units on the
basis of ability to provide and finance local
services. It allows optional administrative
forms, adoption of home rule charters,
boundary changes, etc.

5. State interest. The proposed articles recog-
nizes that the state has a very definite
interest in and concern with local affairs.
For example, the credit of the state is
indirectly involved in local financial matters,
and local units are the agencies through
which many state functions are performed.

The proposal therefore gives the state power
to establish and classify boroughs, to alter
boundaries of local units, to prescribed
powers of noncharter governments, to withhold
authority from home rule boroughs and cities,
and to exercise advisory and review functions.

The Borough Concept

As the committee was evolving chese principles,
its members agreed that some type of unit larger
than the city and smaller than the state was
required to provide both for a measure of local
self-government and for performance of state
functions on a regionalized basis. They also

agr ed that any form of local government for
Alaska that would be similar to counties would
need a broader scope, should have authority to
perform all services and should provide a maximum
amount of local self-government. The result was
the borough concept--an areawide unit that while
different from the traditional form of the county,
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was in effect a modernized county adapted to
Alaska®s needs. As seen by delegates, the iIn—
adequacies of conventional counties were limited
functional jurisdiction, frozen boundaries, an
overabundance of constitutionally established
elective offices, inadequacy of fiscal powers, and
lack of specifically local (as against state)
government authority. They noted also that
numerous special districts were being created to
fill service gaps left by counties and munici—
palities, resulting in a multiplicity of over—
lapping tax jurisdictions.

To overcome such deficiencies, the initial princ—
iples set forth by the committee for consideration
in the formation of the new areawide government
units included these guidelines:

Provisions should be made for subdividing all
Alaska into local units (boroughs) based on
economic, geographic, social, and political
factors; initially, not all need be organ-—
ized.

Units should be large enough to prevent too
many subdivisions 1in Al** ka; they should be
so designed as to allow the provision of all
local services within the boundaries of a
single unit, thus avoiding multiplicity of
taxing jurisdiction and overlapping, 1inde—
pendent districts.

The state should have power to create, con-—
solidate, subdivide, abolish, and otherwise
change local units.

Creation of units should be compulsory, with
provision for local initiative.

Boundaries should be established at the state
level to reflect statewide considerations as
well as regional criteria and local interests,
and must remain flexiable in order to permit
future adjustment to growth and changing
requirements for the performance of regional
functions.

Units should cover 1. rge geographic areas
with common economic, social, and political
interests.

Local units should have the maximum amount of
self-government and have authority to draft
and adopt charters; organized units should
have the authority to perform any function,

to adopt any administrative organization, and
to generally undertake any action that is not
specifically denied by the legislature.

k k k

Unlike the organized borough, legally a municipal
corporation, unorganized boroughs were to be
instrumentalities of the state. The legislature
was to have the same authority within these bor—
oughs as the governing bodies (assemblies) of
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organized boroughs. By permitting the legislature
to act as the borough assembly, the general pro—
hibition against local legislation was overcome,
and laws could be enacted for differential per—
formance of functions in accordance with the needs
of different regions.

Service areas were authorized to be established by
organized boroughs (and by the legislature 1in
unorganized boroughs) as another method of meeting
requirements for different services. Initially,
service areas were conceived as a means of pro—
viding services within a limited part of the
borough in which taxes, assessments, and charges
could be levied to cover the cost of such services.
The approach was subsequently expanded to include
areawide services that might be administered by
special instrumentalities such as health or school
districts. In all cases, however, service areas
were to be creatures of boroughs and function
under borough fiscal control.

* * *

State-Local Relations

In general, the constitutional convention saw the
role of the state as critical in making the local
governmental system work. Several factors strongly
argued for a continuing state responsibility for
local affairs, such as:

The lack of any general government beyond the
city.

A tradition of territorial government
responsibility for services beyond incorp—
orated communities.

The varying levels of local government cap—
ability and of the requirements for local
services throughout Alaska.

The realization that further detailed study
and planning was necessary to establish a new
governmental system.

Therefore, in addition to dealing with local
government organization, Article X includes the
following provisions for state authority and
responsibility:

Responsibility is vested in the legislature
for establishing procedures and standards
under which boroughs will be created and
classified.

The legislature 1is established as the govern—
ing body for unorganized boroughs and nas
reponsibility for provisions of services 1in
such boroughs.

A state-level local boundary commission 1is
given responsibility for changes in local
government boundaries, subject to disapproval
by the legislature.
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An executive agency 1is established in state
government to deal with local affairs.

Authorization IZ granted for joint exercise
of powers by local governments and the state.

Supra, pp. 116-124, footnotes omitted.

B. Providing for the utilization, development,
and conservation of the fisheries resources is clearly a
state as opposed to a local government function. This
principle was not challenged from the outset of the Constitu—
tional convention. See Volume 8, Constitution and Local
Government, Public Administration Service Staff Paper,

p. 54:

Local units, on the other hand, pave city streets,

put out fires, operate water and sewer systems,

collect garbage and refuge, put in sidewalks, enact
and enforce zoning systems, and exercise a number
of regulatory functions with respect to local
business activity, traffic, transporation facil—
ities and other matters. Supra, p. b55.

The necessary jurisdictional boundaries of the
regional aquaculture associations in southeast Alaska,
surrounding in water a multiplicity of local governments but
primarily the unorganized borough, are not in concert with
any local government boundaries. It is impracticable for
the framework of local governments in southeast Alaska to be
the vehicle for efficient aquaculture development. Though
not stated explicity, this finding is clearly implicit in
the legislative policy. The legislature has implicitly
carved out an area or areas that are out of bounds of the
municiple governments. Such areas "implicitly carved out”
are a prohibition within the scope of the word "prohibit"™ as
used in Article 10, 811, Alaska Constitution. In Chugach
Electric Association v. City of Anchorage, 476 P.2d 115
(Alaska 1970), the Court chose the language "implicitly
carved out"” rather than implied preemption, but for the
purposes of our analysis here the result is the same. With
A.S. 16.10 et seq. the legislature has clearly established
that standards for choosing the boundaries of the region are

to be based upon user groups within the region, and the

resources they harvest, rather than a functionally and
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constitutionally inequipped melange of municipal governments.

Article 9, &9, Alaska Constitution prohibits local
debts other than capitol improvements. Such a limitation on
regionally oriented salmon enhancement would functionally
prevent financing mechancisms such as the Spokane Bank for
Cooperatives from providing interim or long-term financing.
In effect, the legislature chose the most efficient and
best equipped mechanism to meet the desired purposes of
aquaculture development. The mandate of local government
representation on the board of directors of the regional
associations provides opportunity for policy interplay with
local governments.

The legislature cannot delegate any power of control
over the enhancement or rehabilitation of a common property

resource. See. Libcrati v. Bristol Bay Borough,  P.2d

Opinion No. 1735, Justice Rabinowitz, Dissenting; Illinois
Central R. R. Co. v. State of Illinois, supra, fn. 30. The
legislature has effectively created the only scheme which
allows regional involvement while retaining the obligatory
role of ensuring the productivity of the resource through
executive oversight. The regional aquaculture associations

in no sense imperissibly conflict with local governments.
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VI. DUE PROCESS AND EQUAL PROTECTION OF THE LAWS

A. Defendant SSRAA believes that plaintiffs”
major complaint is that the legislature has entered the
field of fisheries managment with a statutory scheme for
fisheries enhancement that identifies commercial fisherman
as a class which must bear a major portion of the financial
burden. In brief, the plaintiffs major complaint 1is an
equal protection issue. In order to analyze the 1issue it is
necessary to discuss the modified rational basis test applied
in Alaska.

1. Purpose

In applying this modified rational basis test, we
must first look at the purpose of the challenged legislation.
Isakson v. Rickey, 500 P.2d 359, 363 (Alaska 1976). There
the Court looked to "the statement of purpose of the [entire
Act] itself upon the assumption that the provision [in
guestion] was enacted to further that expressed purpose.”
Supra, Where such a preamble of purpose does not exist, or
is inadequate, resort may be had to "the legislative history."
Supra. Legislative history has been defined to include
reports of conference committees, Alaska Public Employees
Association v. State, 525 P.2d 12, 15 (Alaska 1973) state-
ments by "a bill"s sponsor in the course of legislative
deliberations;"” Alaska Public Employees Association v.
State, supra, at 16; and hearings held by the legislative
body, Weinberger v. Wiesenfeld, 95 S.Ct. 1225, 1234 (1975).
The purpose may, of course, be determined from the "Act
viewed as a whole."™ Isakson v. Rickey, supra at 364. 43/

Whatever aids are used, the purpose determined by the Court

43/ The Alaska Supreme Court has also recently recognized

the value of letters of intent. See Hafling, et al. v.
Inland Boatman®s Union of the Pacific, P.2T" ,
Opinion 1743, (Alaska 19787"! See also, North Slope
Borpawgh v. Sohio Petroleum Corporation, et al. , P.2d

, Opinion No. 1750 (Alaska {1B78).
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must be the actual purpose.

This Court need not in equal protection cases
accept at face value assertions of legislative
purpose, when an examination of the legislative

scheme and its history could not have been a goal
of the legislation.

Weinberger v. Wiesenfeld, supra, 1233, n. 16. In discussing
the proffered purpose of an Oklahoma law struck down on
equal protection grounds, the Supreme Court accepted the
purpose or "objective"™ of the legislation as enhancement of

traffic safety but noted: 44/

That this was the true purpose is not at all self-
evident. The purpose is not apparent from the
face of the statute and the Oklahoma Legislature
does not preserve statutory history materials
capable of clarifying the objectives served by its
legislative enactments. The District Court ack—
nowledged the non-existence of materials necessary
"to reveal what the actual prupose of the legis—
lature was,” but concluded that “we feel it
apparent that a major purpose of the legislature
was to promote the safety of the young persons
affected and the public generally.* Similarly,
the attorney for Oklahoma, while proposing traffic
safety as a legitimate rationale for th#* 3.2% beer
law, candidly acknowledged at oral argument that
he 1is unable to assert that traffic safety is
"indeed the reason® for the gender line contained
in 8245. For this appeal we find adequate the
appellee®s representation of legislative purpose,
leaving for another day consideration of whether
the statement of the State®s Assistant Attorney
General should suffice to inform this Court of the
legislature®s objectives, or whether the Court
must determine if the litigant simply 1is selecting
a convenient, but false, post-hoc rationalization.
(Citations omitted).

Craig v. Boren, _ U.S. __ , 45 U.S.L.W. 4057, 4060, n. 7
(1976). Thus, as stated in Gunther, "Forward: In Search of
Evolving Doctrine on a Changing Court: A Model for Newer Equal
Protection," 36 Harv. Rev. 1, 20 (1972), and gxioted in
Isakson v. Rickey, supra, at 362,

Judicial deference to a broad range of conceive-

able legislative purposes and to imaginable facts
that might justify classifications 1is strikingly

diminished.

44/ Although the legislation identifies the burdened class
as all commercial fishermen actually harvesting the
resource it is defendant®s posr® Zion that the vested
interest of numerous members ot the class in the continu—
ing increased benefits from aquaculture production prevents

plaintiffs from representing a putative class that broad
in scope.
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Nowhere 1is the ascertainment of the purpose of
legislation more accurately depicted than in Isakson, where
the sole issue separating the majority from the dissent was
the purpose of the legislation. Compare, Isakson, supra, at
364, and ijd, Connor dissenting, at 366.

2. The Legitimacy of the Legislation

a. In General.

Whether the legislature can act at all in a given
field becomes a function of the equal protection analysis.
As the Alaska Supreme Court recented stated:

Since the distinction made by Alaska Hire between

residents and non-residents bears a close correl —

ation to the state®"s interest in providing eco—
nomic benefit to residents, the subject of dispute
is whether this interest 1is a permissible one for
the state to promote.
Hicklin et al. v. Orbeck et al., 565 P.2d 159, 167, (Alaska
1977). In that case the legitimacy of the legislation was
guestioned as infringing on Article 1V, & of the United
States Constitution, the privileges and immunities clause.
In Lynden Transport, Inc. v. State, 532 P.2d 700 (Alaska
1975) , the Alaska Supreme Court invalidated an act discrim—
inating between in-state and non-resident corporations.
Since the privileges and immunities clause does not apply to
corporations, the Court found that:

While any of these reasons may have, to the

extent that we can tell from the scanty evidence

available, motivated the legislature to enact the

subject amendments, none of them explain, let
alone justify, discrimination against non-resi —

dents .

Lynden Transport, Inc. v. State, supra, at 708.

Similarly, in Ravin v. State, 537 P.2d 494, 509
(Alaska 1975) the Alaska Supreme Court, in finding that the
proscription of marihuana was sufficiently protected by
privacy when used by adults in the home, noted:

the general proposition that the authority
of the state to exert control over the individual
extends only to activities of the individual which
affect others of the public at large as it relates
to matters of public health or safety, or to

provide for the general welfare. We believe this
tenet to be basic to a free society. The state
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cannot impose its own notions of morality, pro—
priety, or fashion on individuals when the public
has no legitimate interest in the affairs of those
individuals. The right is not absolute, of course:
it can be made to yield when it begins to infringe
on the rights and welfare of others.

Ravin found no close and substantial relation between the
legitimate proscription of marihuana because it affected
drivers and the general proscription of marihuana as it
affected adults using the substance in their home. Supra, at
511. The Court, thus used privacy as a means of showing the
legislation in question, as applied, was illegitimate.
Similarly, in Breese v. Smith, 501 P.2d 159 (Alaska 1972),
privacy was used to show no legitimate governmental interest
in regulating hairstyles since hairstyles are a highly
personal matter in which the individual is traditionally
automonous. See, also, Eisenstadt v. Baird, 405 U.S. 438,
92 S.Ct. 1029 (1972).

Traditional limits on the police power of the
State, the power to legitimately enter a field, have been
defined:

Thus has this Court from the early days affirmed
that the power to promote the general welfare 1is
inherent 1in government. Touching the matters
committed to it by the Constitution, the United
States possesses the power, as do the states in
their sovereign capacity touching all subjects
jurisdiction of which 1is not surrendered to the
feceral government, as shown by the quotations
above given. These correlative rights, that of
the citizen to exercise exclusive dominion over
property and freely to contract about his affairs,
and that of the state to regulate the u~e of
property and the conduct of business, are always
in collision. No exercise of the legislative
prerogative to regulate the conduct of the citizen
which will not to some extent abridge his liberty
or affect his property. But subject only to
constitutional restraint the privateright must
yield to the public need.

The Fifth Amendment, in the field of federal
activity, and the Fourteenth, as respects state
action, do not prohibit governmental regulation
for the public welfare. They merely condition the
exertion of the admitted power, by securing that
the end shall be accomplished by methods consist—
ent with due process, and the guaranty of due
process, as has often been held, demands only that
the law shall not be unreasonable, arbitrary or
capricious, aiid that the means selected shall have
a real ax.. substantial relation to the object
sought to be attained. It results that a regu—
lation valid for one sort of business, or in given
circumstances, may be invalid for another sort, or



for the same business under other circumstances,
because the reasonableness of each regulation
depends upon the relevant facts.

Nebbia v. New York, 291 U.S. 502, 524-525 (1934). From this
it is clear then that the potential of the legislature to
act under its police powers 1is circumscribed by precisely
the same test as that used in Isakson v. Rickey, supra.
Indeed, it has been noted that the same test applies in
Alaska for local and special legislation attacks on the
ability of the legislature to act. Boucher v. Engstrom, 528
P_.2d 456, 463, n. 25 (Alaska 1974); State v. Lewis, 559
P.2d 630, 643 (Alaska 1977).

Finally it must be noted that the Fourteenth
Amendment to the United States Constitution in relevant part
reads:

; nor shall any State deprive any person of
life, liberty, or property, without due process
of law; nor deny to any person within its juris
diction the equal protection of the laws.

In testing legislation for the equal protection ofthelaws,
the legitimacy of the legislature toact at all inthe field
is a necessary function because the two clauses, equal
protection and due process, necessarily overlap, just as
they appear together 1in the Fourteenth Amendment.

The [Jequal protection] clause is associated in the
amendment with the due process clause and it 1is
customary to consider them together. It may be
that they overlap, that a violation of one many
involve at times the violation of the other, but
the spheres of the protection they offer are not
coterminous. The due process clause ... of
course, tends to secure equality of law in the
sense that it makes a required minimum of pro—
tection for everyone®s right of life, liberty, and
property, which the Congress or the Legislature
may not withhold. Our whole system of law 1is
predicated on the general fundamental principle of
equality of application of the law. "All men are
equal before the law;" “this is a government of
laws and not of men;" "Ho man is above the law;"
are all maxims showing the spirit in which leg—
islature, executives and courts are expected to
make, execute and apply laws. But the framers and
adopters of this amendment were not content to
depend upon the spirit of equality which might be
insisted on by local public opinion, they there—

fore embodied that spirit in a specific guaranty.
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Taft, C.J. in Truax v. Corrigan, 257 U.S. 312, 331, 66 L.Ed.
254(1921), discussed in 22 Col. L. Rev. 252 (1922). Indeed,
it is under the Fifth Amendment due process clause that
violations of equal protection are struck in federal legis—
lation.

[W]hile the Fifth Amendment contains no equal
protection clause, it does forbid discrimination
that is "so unjustifiable as to be violative of

due process." Schneider v. Rush, 377 U.S. 163,

168, 84 S.Ct. 1187, 1190, 12 L.Ed.2d 218, 222
(1964); see also, Bolling v. Sharpe, 347 U.S. 497,
499, 74 S.Ct. 693, 694, 98 L.Ed. 884 (1954). This
Court"s approach to Fifth Amendment equal protect—
ion claims has always been precisely the same as to
equal protection claims under the Fourteenth
Amendment, [citations omitted].

Weinberger v. Wiesenfeld, 95 S.Ct. 1225, 1228, n. 2 (1975).

Once discrimination 1is admitted, the equal protection

analysis demands that the various constitutional infirmities
be considered as a whole, for while discrimination may be
allowed if it bears "a fair and substantial relation”™ to the
legislation, such legislation must be legitimate and consti—
tutionally permissible in itself.

The degree of judicial power this Court possesses
to inquire into the legislative legitimacy is fairly broad.
"The question of benefit [of the legislation by the persons
burdened] 1is not irrelevant .. ." Mobil Oil Corp. v. Local
Boundary Commission, 518 P.2d 92, 101 (Alaska 1974), and

A statute based wupon a legislative declaration of

fa”ts iIs subject to constitutional attack on the

ground that the facts no longer exist; 1in ruling
upon such a challenge a court must, of course, be
free to re-examine the factual declaration.

Leary v. United States, 395 U.S. 6, 36 L.Ed.2d 57, 82 (1969).

In Isakson v. Rickey, the legitimacy of the legis—
lation was unquestionable because the people of Alaska had
approved a constitutionalamendment allowing just such
legislation to be passed. Indeed, on the first page of the
opinion it is stated:

In August, 1972, the people of Alaska voted over—

whelmingly tc amend the State Constitution to

permit the adoption of a limited entry program for
the commercial fisheries. [footnote omitted] In
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January of 1973, the Governor proposed legislation
for a limited entry program to the state legi—
slature.

Isakson v. Rickey, supra, at 360.

In State v. Reefer King, 559 P.2d 56 (Alaska 1976)
the legitimacy of the legislative tax discrimination had
already been upheld in State v. Wakefield Fisheries, Inc.,
495 P.2d 166 (Alaska 1972). Since the statute attacked
"reflects a similar sort of legislative judgment"” as that
already upheld (State v. Reefer King, supra,at 65), "
it wasnot arbitrary” for the legislature toamend the
statute as it did, and the only relevant question was whether
the discrimination involved bore "a fair and substantial
relation™ to the legislative "judgment." Supra.

In an article by Gunther, "Forward: In Search of
Evolving Doctrine on a Changing Court: A Mode] for a Newer
Equal Protection,”™ 86 Harv. L. Rev. 1, 1is support for the
thesis that intensified scrutiny should be applied to legi—

slative means chosen and not ends. However, Gunther ends

his article by stating at 48:

Indeed, perhaps the greatest difficulty in apply—
ing the model will be to delineate the boundary
between the narrow value judgments required 1in
evaluating means and the broad ones implicit in
choosing among ends, such as Bairdls excessively
intense concentration on actual state objectives.
The lines between means and ends will be drawn
primarily in such terms of breadth of value judg-—
ments; it will present the most difficult ques—

tions of degree.

In a recent United States Supreme Court decision involving
equal protection, the Court found that
; . appellee”"s statistics in our view cannot
support the conclusion that the gender-based
distinction closely serves to achieve that ob—
jective and therefore the distinction cannot under

Reed withstand equal protection challenge, (empha-
sis added.)

Craig v. Boren, supra, 45 U.S.L.W. at 4060. The Court there
noted that the statistical method used by the State 1in

attempting to show the achievement of a legitimate purpose
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was "one that 1inevitably 1is 1in tension with the normative

philosophy that underlies the Equal Protection Clause.”™ Supra.

Obviously the requirement of a relationship between purpose
and means, that the means closely serve the ends, coupled

with a reference to "the normative philosophy™ of the equal

protection clause, 1indicates a greater scrutiny of legislative

purposes and ends than Gunther five years previously would
have required.

Similarly the Alaska Supreme Court, 1in the cases
which have evolved since the adoption of an intensified
scrutiny test, have consistently moved toward an analysis of
purpose or ends of the legislation attacked that 1is less
deferential than Gunther.

In Isakson v. Rickey, supra, at 365, the doctrine
of irrebutable presumption was used to strike the legislation
in question. In Vlandis v. Kline, 412 U.S. 442, 452, 37
L.Ed.2d 63 (1973), the judicial usage of an irrebuttable
presumption was applied to the right to travel, considered
fundamental and requiring strict scrutiny of ends as means
and, of course, the legitimacy of purpose. An irrebuttable
presumption necessarily requires a strict scrutiny of the
ends and the purpose of the legislation because while, as a
means, it rutty bear a fair and substantial relation to the
purpose of the legislation (See, Isakson v. Rickey, supra,

at 366 et seq. , Connor, J. dissenting), 1t may, as the

Alaska Supreme Court determined, be an illegitimate legislative

purpose of the particular statute when viewed against the
purpose of the Act as a whole.

Appellees contend that it was this rush for gear
licenses which provoked the legislature to insert
the contested provision that only holders of gear
licenses issued before January 1, 1973, could
submit applications to the Commission for an entry
permit. They maintain that this justified the
classification. This argument assumes that more
gear licenses meant more gear in already depleted
fisheries, and that a heavy influx of gear into
certain areas before entry permits were required
in January of 1974 would result in detrimental
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Isakson v,

economic and biological ramifications. While we
agree with these assumptions, it is our view that
the means for stopping the hear rush and its
consequent harmful effects was accomplished by a
provision already in the Act.

Rickey, supra, at 363-364.

Finally, in Hicklin v. Orbeck, supra, after noting

the distinction in the Alaska Hire law between the residents

and non-residents bears "a close correlation” to the state

purpose of providing economic benefit to residents, the

Alaska Supreme Court discussed the nature of fundamental and

non-fundamental rights within the context of the right to

work.

Hicklin v.

Boochever

The differences between rights which are “funda-—
mental® aid those which are not are analyzed at
length in San Antonio School District v. Rodri-
gquez, 411 U.S. 1, 98-110, 36 L.Ed.2d 16, 81-88
(1973)(Marshall, J. dissenting), and "Developments
in the Law - Equal Protection,”™ 82 Harv. L. Rev.
1065, 1127-31 (1969). Both Justice Marshall and
the Harvard commentators reach the conclusion that
rights are considered “fundamental® simply because
they are believed to be more important than other
personal and economic interests. 411 U.S. at 100,
36 L.Ed.2d at 82; 82 Harv. L. Rev. at 1128. A
balance of the state®s interests and those of the
individual 1is implicit. 411 U.S. at 108, 36
L.Ed.2d at 87; 82 Harv. L. Rev. at 1132.

Justice Marshall, citing his San Antonio dissent,
dissented in Mass. Board of Retirement v. Murgia,
supra. But he did not believe that the right to
work was a fundamental right invoking strict
scrutiny; he urged that laws infringing that right
be tested by the standard used in cases such as
Reed v. Reed, 404 U.S. 71, 30 L.Ed.2d 225 (1971),
this is the standard we adopted in Isakson v.
Rickey, 500 P.2d 359 (Alaska 1976), His objection
was to the use of the extremely differential
standard of City of New Orleans v. Dukes, 427 U.S.
297, 49 L.Ed.2d 511 (1976), which we no longer use
in testing laws against the Alaska Constitution.
427 U.S. 307, 317-23, 49 L.Ed.2d 520, 527-31.

Orbeck, supra, p. 166, n. 12.
As stated by Mr. Justice Connor and Chief Justice

in their concurring opinions in Ravin v. State,

supra, 537 P.2d at 575:

I would apply a single flexible test depending
first upon the importance of the right involved.
Based on the nature of that right, a greater or
lesser burden would be placed on the state to show
the relationship of the intrusion to a legitimate
governmental interest.
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The scrutiny which this Court must apply, whether the words
used are "fair and substantial,” "close and substantial,"”
"substantially further”™ or "intensified scrutiny” 1is to
qguestion the legitimacy of the legislation by the burden it
places on the discriminated class. The higher the burden
and the more 1important the constitutional rights such burden
infringes, the closer the scrutiny that must be given the
legitimacy of the legislature to act in the first place.
Less drastic alternatives, irrebuttable presumptions and
actual, rather than hypothesized purposes, are central to
determining whether the legislature could act at all, and the

constitutional provisions which the Act infringes indicate

the importance of the burden the Act places on the discriminated

class.
b. In Particular.
The stated purposes of the legislation are to:
(1) produce salmon for the common property
fisheries of the state; and to
(2) promote the enhancement of the state"s
fisheries by means of grants for the organization
of qualified regional associations and long-term,
low interest loans for hatchery planning and
construction.
Beyond the stated purposes it can also be fairly said that
the overall purpose is to provide for continuing efficient
aquaculture development in Alaska.

As discussed in the previous section on the devel—
opment of natural resource policy in Alaska, the legislature
is constitutionally obligated to provide for the utilization,
development and conservation of all natural resources of the
state. In the constitutional amendment providing for limited
entry into the fisheries for specific purposes, one of those
purposes was the efficient development of aquaculture.

Clearly, the legislature is authorized to enter the field
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of fisheries development with an efficient aquaculture
development plan.

C. The Classification

The obvious classification created by the legislation j
is all commercial fishermen actually harvesting the resource
in those regions which have qualified regional associations. 45/

It is clear this classification is reasonable and
neither overinclusive nor underinclusive. There 1is a
direct and substantial relationship between a commercial
fisherman actually harvesting the resource and the benefits
derived from increased salmon production of the common
property fisheries. No such direct and substantial relation—
ship exists with any other user group. 46/

d. Fairness

The test enunicated in Isakson v. Rickey 1is that
the classification must hear a fair and substantial relation.
Clearly, the relation between commercial fishermen actually
harvesting the resource and fisheries enhancement is fair.

3. LEGITIMACY OF THE STATE ACTION AND THE MEANS
CHOSEN

The state action ir* the adoption of a statutory
framework for efficient aquaculture development. As discussed
previously, efficient aquaculture development is a constitu—
tionally legitimate purpose for legislative action in Alaska.
It is defendant Southern Southeastern Regional Aquaculture
Association®s position that the constitutional efficacy of
the means chosen by the legislature not only satisfies the

close and substantial relationship test but also is the most

45/ Although the legislature identifies the burdened class
as all commercial fishermen actually harvesting the
resource, it 1is defendants® position that the vested
interest of numerous members of the class in the continu—
ing increased benefits from aquaculture production prevents
plaintiffs from representing a putative class that broad
in scope.

46/ It is defendant®s position that burdening a group
larger than commercial fishermen with fisheries enhancement;
would be overinclusive to constitutional proportions.
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capital and labor efficient means to effect the purposes of
the salmon enhancement policy.

The legislature chose a means that blends tht
executive efficiency of the private sector with the constitu—
tional policy safeguards of the public sector. The regional
associations participate in the planning stages of salmon

enhancement programs, yet the state 1is not yielding nor

neglecting its role as trustee cf the common property resource.

The execution of appropriate phases of the enhancement
programs are handled not by a bureaucracy of public employ—
ees but rather by a publicly responsive non-profit corpor—
ation which operates with private sector efficiency and has
tue capabilities of securing development assistance through
the financial community. 47/ The statutory program manifests
a legislative finding that the most capital and labor effic—
ient means of aquaculture development 1is the means chosen in
law. That: the legislature chose to provide for a royalty
share assessment, subject to regional and executive approval
for the purpose of partially funding or securing the necessary
debt, capital improvements and operating costs for salmon

enhancement reflects a finding that the select class of

persons most directly benefiting from enhanced salmon production

should bear a proportionate share of the cost. That finding
also reflects a legislative judgment that the assessment 1is
the most capital and labor efficient, as well as the least
discriminatory manner in which to meet the stated and implicit

purposes of the aquaculture program.

47/ Indeed, the key to financial assistance from the
private sector is the section 530 assessment.
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VII. THE ASSESSMENT - ROYALTY SHARE OR TAX?

A.S. 16.10.530 allows the Commissioner of Commerce,
after request of a qualified regional association, to levy
an assessment on the sale of "one or more species of salmon
caught by persons licensed under A.S. 16.05.540 - 16.05.600
in the area for which the assessment is to be levied."

A.S. 16.10.530(9). Plaintiff contends that the "alleged
assessment constitutes a delegation of the taxing power of
the State of Alaska to an entity other than a city or a
borough in contravention of Art. X, 82, of the Alaska
Constitution". (See complaint, page 5(b)). Defendant
submits that this assessment 1is not a tax but rather the
assessment of a royalty share of the resource, and that the
statutory provisions at issue do not involve an unconstitu—
tional delegation of legislative power.

A. THE ASSESSMENT IS NOT A TAX.

Taxes are annual, recurring pecuniary burdens
posed by legislative authority upon individuals or property
to support the government. Efros v. Russo, 171 A.2d 370,

371 (N.J. 1961). A tax is a Tforced burden, charge, exaction,
imposition, or contribution assessed in accordance with some
reasonable rule of apportionment by authority of a sovereign
state upon the persons or property within its jurisdiction

to provide public revenue for the support of the government,
the administration of the law or the payment of public
expenses. Any payment exacted by the state or its municipal
subdivisions as a contribution toward the costs of maintain—
ing governmental functions, where the special benefits
derived from their performance 1is merged 1in the general
benefit, is a tax. 51 Am.Jur. Taxation &3, p. 35.

Taxation proceeds upon the theory that the exiscence
of government is a necessity; that it cannot continue without
means to pay its expanses, and that for those means it has
the right to compel all citizens and property within its

limits to contribute. Multnomah v. Luihn, 178 P.2d 159

58



(Ore. 1947).

A tax is "in no way dependant upon the will or
expressed consent of the person taxed". Menz v. Coyle, 117
N.E.2d 290 (N.D. 1962). Michigan Employment Security v.
Fait, 144 N_.W.2d 663 (C.A. Mich. 1966); "Cooley on Taxation",
4th Ed. 41 &. It is an imposition upon individuals who
enjoy no direct benefit from its expenditure, and who are
not responsible for the conditions to be remedied. It is
not an assessment of benefits; rather it is a means of
distributing the burden of the cost of government. The only
benefit to which the taxpayer 1is entitled is that derived
from his enjoyment of the privileges of living in an organized
society. Peonle v. George, 250 N.W.2d 491 (Mich. 1977)
quoting from Carmichael v. Southern Coal and Coke Company,
301 U.S. 514, 515, 81 L.Ed. 45, 49 (1937).

In Aetna Life Insurance Company v. Washington Life
and Pis.l.G.Ass"n., 520 P .2d 162 (Wash. 1974),plaintiff
challenged the constitutionality of the Washington Life and
Disability Assurance Guaranty Act and the assessments levied
thereunder. The primary purpose of the Act was to accummulate
funds arising from assessments upon all insurers authorized
to transact life or disability insurance business 1in the
State of Washington. These funds are then used to insure
the performance of contractual insurance obligations of
insolvent 1insurers.

Appellant argued that these assessments amounted
to an ui.constitutional tax. The court disagreed, holding
that money which does not reach the general fund is not a
tax:

"The assessments made under the Act were not State

revenue funds. They did not rebound to the

benefit of any state or municipal treasury.

Rather they were trust funds assessed by a private

association to be retained in private bank accounts

to carry out the purpose of the Act. This court
has characterized assessments under the Industrial

Insurance Act saying that Tit is manifest that it
is not a tax in the sense that the word is used in



the section of the constitution to which reference
is here made. No assessment to the public revenue,
general or local, 1is authorized or aimed at. The
purpose of the exaction is entirely different. It
is to be used, not to meet the current expenses of
government but to recompense employees of the
industry upon whom the burden is imposed for
injuries received by them while engaged in pursuit
of their employment®™ ". at 171 Citing State ex
rel, Davis Smith Company v. Clausen, 117 P. TO01,
116 (1911). See also State Farm Mutual Auto
Insurance Company v. Board of Trustees, 79 S.2d
512 (Alabama 1973).

In the Opinion of the Justices, 379 A.2d 782 (NH
1977), House Bill 439 created a "tax"™ of 1 cent per barrel
on oil terminal facilities with a capacity over 50 barrels.
The purpose of the "tax"™ was to establish a fund to finance
the activities of the pollution control commission. The
court held that this "tax" is not atax as it too did not
become a part of the general fund:
"The "tax"™ exacted by House Bill 439 1is more in
the nature of a charge of facilities to reimburse
the state for maintaining, and if necessary,
employing pollution control for their benefit.
Monies collected from this tax do not go into the
general fund revenues, but in fact the tax abates
when the pollution control fund is sufficiently
capitalized, thus House Bill 439 imposes no “tax"
in the sense employed by the Constitution; hence
it need not be apportioned.™ supra, 787.
In Orbisoriv. Welsh, 179 NE.2d 727 (Ind. 1962) an
Indiana statute provided for the operation and maintenance
of a port from the proceeds of tolls that it charges levied
by a port commission. The fees were to "provide sufficient
revenue to pay the cost, operation, etc. including the
administration expenses of the commission™. Net revenue
over and above this amount were to be paid into the state
generalfund. Nevertheless the court held that these tolls
were not taxes either:
"L, [T]his court has held in numerous decisions
that the “raising revenue®™ used iIn Art. 4, 817
does not apply to other purposes which may inci-
dently create revenue. . . . The purpose of the
act in question 1is not to levy t ces but as set
out in the statute to promote the agricultural
industrial and commercial development of the state
and to provide for the general welfare by the

construction and operation of a modern port on
Lake Michigan.
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The payment of a tax is compulsary and not optional,
and it entitles the taxpayer to receive nothing 1in
return, other than the rights of government which
are enjoyed by all citizens alike. . .. Under
the statute the tolls, rentals and fees are to be
paid by the users of the port or its facilities
but this is merely compensation for the use of the
property and the improvement of the port and can
in no sense be considered a tax", supra, at 743.
In Wickham v. Trapani, 246 N_.Y.Supp.2d 137 (N.Y.
1964); affirmed 272 N.Y.Supp-2d 6 (N.Y. 1966), a referendum
was held pursuant to New York law for the establishment of
anapple marketing order. The order provided for an assess—
ment on apple growers to create a fund to promote New York
apples. Defendant asserted that the assessment was a tax,
the New York Supreme Court said it was not:
"Indeed, the assessment here involved does not
appear to be a tax at all, but merely a fund
raising measure, incidental to a valid regulation
and this 1is true even though the assessment may be
"part®™ of the regulatory order. See U.S. v. Butler,
297 U.S. 1, 59, 56, Sup". Ct. 312 A.D.L.Ed. 4777
moreoever, we view the expenditure of the funds
raised by assessment rebounding primarily to the
benefit of appellant and all other apple producers
from anticipated expansion of markets for their
product. That other classes involved in apple -

marketing may also be benefited is or could be
found to be incidental. (at 272 N.Y_.Supp-2d 6,

9).

Finally, the court should note carefully the
Michigan decision of the Michigan Supreme Court in Dukesherer
Farms, Ir~ v. Bald, 251 N.W.2d 278 (Mich. App. 1977) In
that case, a Michigan statute allowed producers to commission
the Department of Agriculture for particular marketing
programs; funding to be derived from special assessments
collected "from each producer of any marketable agricultural
commodity directly affected by marketing programs.V The
statute said the assessments were to be used to defray
program and administrative costs.

The court stated that the key to determining the
constitutionality of this marketing act was to decide whether
the funds collected in support of its marketing program were
assessments or taxes. In holding that the funds were assess—

ments, the court noted that taxes are imposed for a public
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purpose; they are a means of raising revenue for the general
benefit of the public as a whole. Assessments, on the other
hand, are exactions required in addition to the general levy
and "demand that special contribution, in consideration of
special benefits, shall be made by the person receiving it".
The court recognized that these assessments to benefits do
benefit the general welfare of the state but felt that they
were not taxes because of the distinct benefit was conferred
on the cherry producers. Supra.

Thus, case after case, courts have emphasized that
taxes are involuntary exactions which return to the general
fund for general public expenses, and that assessment similar
to those challenged in the case at bar, which are primarily
designed to benefit those assessed, simply to not fit within
this definition. There are, however, several cases contrary
to this conclusion. In Scott v. Donnelly, 133 N.W.2d 418
(ND 1965) for example, a North Dakota statute authorized a
collection of “fees™ not to exceed "1% per 100 weight of
potatoes shipped"” to be fixed and collected by the North
Dakota Potato Development Commission. The purpose of the
fee was to promote the marketing of potatoes. The Donnelly
court called the fee an excise tax not a regulatory fee, the
primary purpose was for revenue, the benefit accruing to the
people of the state in general, and the potato growers
throughout the state 1in particular.

The court should note however, that the Donnelly
court was concerned with several provisions of that statute
which are not at issue here. First, the board was given the
power to determine and prescribe taxing areas. Yet, once
the areas were prescribed, the expenditures of the proceeds
of the tax were not limited in areas for the benefit of the
potato growers throughout the state. In the case at bar,

the assessment is for the benefit of the association which



requested it. Second, liability to pay the "tax"™ 1in Donnelly
could be extended to certain taxpayers elsewhere 1in the
state including all persons engaged in the production,
processing or handling of potatoes sold or shipped within
that state. In the case at bar liability for the assessment
is limited to those members of the association commercially
harvesting salmon within the appropriate area. Third, the
Donnelly court was concerned that neither the growers nor
the taxpayers in general had a voice in determining the
purposes for which the tax proceeds might be spent either
through a government body of their own choosing or by referen—
dum. As we have seen A.S. 16.10.300 et seq. requires the
association to determine the rate, scope and purpose of the
assessment, subject to executive approval.

The Georgia Supreme Court has advanced the Donnelly
theory in Agricultural Commodities v. Balkcom, 109 S.E.2d
276 (Georgia 1959) and Campbell v. Farmer, 157 S.E.2d 276
(Georgia 1967). In Balkcom, supra, the George legislature
empowered the Agricultural Commodities Authority to levy

and collect from peanut producers an "assessment™ of "not
less than 25 cents nor more than one dollars per ton"™ on
peanuts for advertising and promotion. The act authorized a
purchaser of peanuts to collect from the producer and remit
the money to the authority within a specified amount of
time. No assessment was effective until ratified by two
thirds of the producers voting in a referendum. The Court
held that the "assessment™ was 1in fact: a tax:
"A tax is a rate of sum of money assessed in the
person, property, etc. . . . but a license issued
under the police power of the authority granting
it, permitting the performance of an act which
except for payment of a prescribed fee, world be
prohibited; if the fee required for the license 1is
intended for revenue, 1t is an exercise of the
power of taxation.™
The court went on to invalidate the statute because

they concluded that such a tax is prohibited by the Georgia
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constitution - "The state can never do indirectly that which
it cannot lawfully do directly.” In Campbell, supra, the
legislature tried again following the adoption of an appro—
priate constitution amendment. The Georgia Supreme Court
relying on Balkcom, supra, held that the assessments were
still taxes.

It is the position of the defendant that this
court should first apply the Dukesherer reasoning, focusing
initally on the fact that no money reaches the general fund
for general public expenses; and that the act"s stated
purpose 1is to promote fisheries enhancement thereby conferring
a direct benefit on those assessed (fisherman) and only a
broad secondary effect on the public as a whole.

Dukesherer 1is consistant with a wide range of
authorities which unequivically hold that taxes must remit
to the general fund for general public expenses and are in
no way dependent upon the will or consent of the persons
taxed. As is discussed supra, the assessment here 1is not
for general expenses, and may not be levied unless requested
by a majority of those affected.

Defendant urges that Donnelly and Campbell have
mischaracterized the old axiom that money acquired as "revenue"”
is tax money. It is not "revenue", at least for purposes of
Donnelly analysis because no money 1is returned to the general
fund. See cases, supra and Rainwater v. Haynes, 428 S.W.2d
254 (Ark. 1968); Cooley on Taxation, Vol. 1, subsection 26 at
94, section 27 at 98. 48/

Defendant Southern Region urges the court to then
consider that in all other cases analyzing assessments,a
common property resource, with limited commercial entry, is

not involved in the question.

48/ "But a charge of a fixed sum which bears no relation to
the cost of inspection which 1is payable into the general
revenue of the state this a tax rather than an exercise
of police power™. Cooley at 827, p. 098.
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The classic assessment situation is an assessment
on real property for the purpose of guaranteeing the debt
required for road and sidewalk improvements abutting the
property. The assessment levied is generally a percentage
of the appraised value of the property. It is an assessment
of benefits. 49/ Here the benefits are two-fold: (a) the
b nefits of the privilege of commercially harvesting the
common property resource with limited commercial entry, and
(b) the benefit received from the increase salmon production
of efficient aquaculture development. The assessment is equal
to a fixed percentage of the fair market value of a common
property resource when reduced to capture, as determined by
the value received at the point purchased. The assessment
essentially exacts a royalty share of the fair market value
of the resource reduced by harvest to private possession for the
purpose of guaranteeing the reception of public funds (matching
grant) and private financing. This analysis is consistent
with the Dukesherer case. See also Efros v. Russo, 171 A.2d
370 (New Jersey 1961); Northwestern Mutual Life Insurance
Company v. State Board of Equalization, 169 P.2d 917 (Cali-—
fornia 1946); Putman v. Kilburn, 116 P.2d 812 (New Mexico
1941). Here, money collected results in improved fisheries
and enhanced livelihood for those participating. The statute
is not a lefthanded taxing mechanism, rather it is a modern
equitable devise, endorsed by several states, to help people
help themselves.

B. A.S.16.10.530 ET SEQ. DOES NOT UNCONSTITU-—
TIONALLY DELEGATE LEGISLATIVE POWER.

In the case at bar, we are concerned with two
forms of delegation; the delegation to the qualified regional
association of the power to determine the rate, scope,

purpose and ration of the assessment, subject to executive

49/ Assessments are not taxes. McCoy v. City of Florence
409 S .W.2d 511 (Kentucky C.A7T966) CitF"Or~lda5FL ex ™
rel. Wood Roof School District No7~5 oFT”~cCurtain-

County; 430 P.2d 283 (OkliT! 1967) ; Rainwater v. Haynes,
428 S.W.2d 254 (/\rk. 1968); Cooley on Taxation, Vol. 1.
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approval and the power of the commissioners to specify areas
applicable and to determine whether the proposed assessment
is procedurally sound and reasonable.

1. The Power to Tax or Assess 1is Not Delegated.

The legislature cannot delegate its lawmaking
powers, but it can delegate the power to fill in the blanks;

"L [Tlhe legislature cannot delegate 1its

power to make a law, but it can make a law to

delegate a power to determine some fact or state

of things upon which the law makes or intends to

make 1its own action. To deny this would be to

stop the wheels of government. There are many

things upon which wise and useful legislatures

depend which cannot be known to the lawmaking

power, and must therefore be a subject of inquiry

and determination outside of the legislative

halls. Knight v. West Alabama Environmental IMP

Authority”™ 246 S .2cT 903”7 909 (Alabama 1971) citing

Porter v. Davis, 160 So. 93 (Alabama 1936). See

also Cohen v. Mississippi State University of

Agriculture and Applied Science, 256 8.2d 9527

(D.C. Miss. 1966); Randolph v. U.S., 274 F.Supp.

200 (D.C. MC. 1967) affirmed 83”5up. Ct. 695, 389

U.S. 570 19 L.Ed.2d 785; Quincy College Seminary

Corp. v . Burlington Northern, Inc., 328 F.Supp.

808 (D.C. Il 1971) affirmed 405 U.S. 906, 92 Sup.

Ct. 939, 30 L.Ed.2d 177.

Clearly the taxation power has not been delegated.
The legislature has empowered the Commissioner of Commerce
and Economic Development to make certain findings relevant
to the manner in which an assessment 1is levied and its reason—
ableness. The reasonableness 0f the assessment depends
primarily on the type of enhancement and rehabilitation pursued.
For example, 1in southern southeast central incubation facilities
requiring egg takes, egg plants, and transportation are the
primary focus of the regional salmon enhancement plan. Whereas,
in northern southeast as well as the Cook Inlet region,
completely different salmon enhancement plans are being
pursued, also utilizing techniques of stream rehabilitation
and bypasses into previously unproductive areas. Obviously,

the type of enhancement is strongly dictated by geography

and the species invol/ed. 50/

50/ Silver and red salmon, for example, spawn primarily in
lakes, pink salmon in fast moving mountain streams, Kking
salmon spawn in larger, siltier rivers.
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The means chosen by the legislature reflects the

judgment that the complexity of the economic analysis necessary

1

to determine the most cost efficient and least discriminatory
method of achieving the legislative policy of salmon enhance—
ment is best determined by the users themselves, subject to
approval by the executive. No power of taxation or of |
assessment has been delegated.
2. Any Delegations Are Justified and Constitut
The court in Barry and Barry, Inc. v. Department
of Motor Vehicles, 500 P.2d 540 (Wash. 1972) has delineated
the constitutional boundaries of the delegation doctrine: 1
"The delegation of legislative powers 1is justified
constitutional, and the requirements of the stan-— |
dard doctrine are satisfied when it can be shown
1) that the legislature provided standards or
guidelines that define in general terms what can
be done 1in the instrumentality or administrative
body which 1is to accomplish it and 2) that pro—
cedural safeguards exist to control arbitrary

administrative action and any administrative abuse i
of the discretionary power.

OO

In Wilson v. Connecticut Product Development,
Corp., 355 A.2d 72 (Conn 1974) the court discusses the ks
modern trend in delegation questions:

"As the complexity of economic and governmental
conditions has 1increased over the years, courts 1
have tended to approve ever broader standards to
facilitate operational functions of administrative
agencies . . . The modern trend holds statutory |
standards are constitutionally sufficient so long

as they are declared as definite as is reasonably
practical under the circumstances , cases cited at B
77 (emphasis added). See also Westervelt v.

Natural Resources Commission, 263 N.W.2d 564

(Mich. 1978) and Automotive Service v. Secretary

of State, 267 N.W.2d 698 (Mich. 1578) ; In F« B
Johnson, 554 S_.W.2d 775 (Texas 1977); See aiso
People v. Mosely, 566 P.2d 331 (Colorado 1977)
U.S. v. Paster, 557 F.2d (C.A. N.Y. 1977).

The legislature may also delegate nower to private
persons:
"In order to meet a reasonableness test, a statute

delegating power to private person must satisfy
both underlying concerns of the nondelegation

0o OO o©

doctrine. First, the legislature itself must have
decided the fundamental policy question relevant
to the legislative scheme. . . . Second, such |
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power may not validly be delegated by the legis—
lature to a private body where the exercise of
such power is not accompanied by adequate legislative
standards or safeguards against arbitrary or self
motivated action on the part of such private
body." Jennings v. Exitor West Green Reg. Sch.
Dust. Com., 35z A_.M 634, 6TS (R.I. 1976) See also
Carrol v. Finch, ? f F.Supp. 891 (D.C. Alaska
1971); Humane Socie.y of U.S., New Jersey Branch,
Inc. v. New Jersey FisH~and Game Council, 322 A.2d
841 (N.J. Super. C.H. 1976); Arlington v. Board of
Conciliation and Arbitration, 352 N.E.2d 9T4
(Mass. 1976).
DELEGATION TO ASSOCIATION
As outlined supra two delegation questions need be
addressed. First, does A.S. 16.10.530(a) "declare legislative
policy, establish primary standards or lay down an intelligable
principal to which the instrumentality must conform? "
Second, 1is the exercise of this power "accompanied by
adequate legislative standard safeguards against arbitrary
or self motivated action on the part of a private body?"
A.S. 16.10.500 declares that "[I]t is the policy
of the state under & 500 - 550 of this chapter, to promote
the enhancement of the state"s fisheries by means of grants
for organizational and planning purposes to regional associ—
ations which have qualified under 8380 of this chapter, and
by means of long term low interest for hatchery planning,
construction and operation™. A.S. 16.10.530 authorizes the
Commissioner of Commerce, on request of a qualified regional
association, to levy an assessment on a sale of one or more
species of salmon by person licensed under A.S. 16.05.540 -
A.S. 16.05.640. The rate and conditions of the assessment,
including species covered, are to be submitted in conjunction
with request by the regional association. A.S. 16.10.530(c)
states that the Commissioner and association must agree on a
appropriate means of collecting the assessment. A.S. 16.10.530(d;
states that the assessment will terminate upon the request
of the association "when all financial obligations relating
to the assessment have been met".

Thus, the legislature has defined the purpose of

A.S. 16.10.530 - enhancement of the state"s fisheries through
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