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the p r o v i s i o n s  of (a) of th i s  s e ct i o n ,  th e  
l e s s e e  s h a l l  a p p o i n t  an M. A . I .  a p p r a i s e r  a n d  
the n e w  l e s s e e  or p u r c h a s e r  s h a l l  a p p o i n t  an 
M. A .I .  a p p r a i s e r .  T h e  t w o  a p p r a i s e r s  so 
a p p o i n t e d  shall, w i t h i n  a s p e c i f i e d  p e r i o d  of 
t i m e  a g r e e d  u p o n  b y  the p a r t i e s ,  m a k e  t h e i r  
a p p r a i s a l s  o f  the p r o p e r t y  in q u e s t i o n .  If 
the tw o  a p p r a i s e r s  a g r e e  u p o n  the f a i r  m a r k e t  
v a l u e  t h e n  t h a t  d e t e r m i n a t i o n  is a b s o l u t e l y  
b i n d i n g  on the p a r t i e s .  In the e v e n t  t h a t  
the t w o  a p p r a i s e r s  a r e  n o t  a b l e  to agree, 
t h e n  the y  s h a l l  t o g e t h e r  a p p o i n t  a t h i r d  
M.A .I .  a p p r a i s e r  a n d  he s h a l l  t h e n  m a k e  his 
a p p r a i s a l  o f  t h e  p r o p e r t y  in q u e s t i o n .  W h e n  
the t h i r d  a p p r a i s a l  is c o m p l e t e d ,  t h e  t w o  of 
t h e  t h r e e  a p p r a i s a l s  w h i c h  ar e  n e a r e s t  e a c h  
o t h e r  in t h e i r  d e t e r m i n a t i o n  o f  the f a i r  
m a r k e t  v a l u e  s h a l l  b e  a v e r a g e d  a n d  t h e  r e s u l t­
ing s u m  s h a l l  be t h e  f a i r  m a r k e t  v a l u e  o f  the
the m a t t e r  in q u e s t i o n  a n d  a b s o l u t e l y  b i n d i n g
on th e  pa r t i e s .  T h e  c o s t  i n c u r r e d  in m a k i n g  
the a p p r a i s a l s  p r o v i d e d  fo r in this s u b s e c t i o n  
s h a l l  be b o r n e  by t h e  p a r t i e s  e q u a l l y .

T h e  r e a s o n  t h a t  t his r e p e a l  a n d  r e e n a c t m e n t  of A S  3 8 . 0 5 . 0 9 0  is 

n e c e s s a r y  is t h a t  m u c h  o f  the e x i s t i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  

a r e  a n t i q u a t e d  ar.d i n t e r n a l l y  i n c o n s i s t e n t .  T h i s  p r e s e n t  s t a t e  

of  a f f a i r s  s u b j e c t s  t h e  l e a s e h o l d e r s  to a g r e a t  d e a l  of u n n e c e s­

sa r y  u n c e r t a i n t y  w i t h  r e g a r d  to t h e i r  r i g h t s  (or lack  thereof) 

for r e i m b u r s e m e n t  for i m p r o v e m e n t s  m a d e  to the s t a t e  l a n d  if t h e y  

m u s t  g i v e  up t h e i r  leases. T h e  a m e n d a t o r y  l a n g u a g e  w o u l d  e l i m­

inate a n y  s u c h  p r o b l e m s .

6. T h e  o n l y  o t h e r  m o d i f i c a t i o n  w h i c h  the l e a s e h o l d e r s  

b e l i e v e  n e c e s s a r y  in SB 159 r e l a t e s  to *Sec. 3 (p. 3, l i n e s  16-

20). By v i r t u e  o f  w h a t  the l e a s e h o l d e r s  h a v e  s u g g e s t e d  in

n u m b e r s  1 a n d  3 ab ov e ,  tho p r o v i s i o n  s h o u l d  n a t u r a l l y  be r e d r a f t e d  

to c h a n g e  the i n i t i a l  l e a s e  p e r i o d  to 25 y e a r s  a n d  r e a d j u s t m e n t s  

to be m a d e  at i n t e r v a l s  o f  ten y e a r s  o r  more.

In c o n c l u s i o n ,  it m a y  be f a i r l y  s t a t e d  t ha t  the l e a s e­

h o l d e r s  s i n c e r e l y  b e l i e v e  that, in o r d e r  for t h e m  to e c o n o m i c a l l y  

s u r v i v e  in the A l a s k a  I n d u s t r i a l  S u b d i v i s i o n ,  the c h a n g e s  to S B  

159 s t a t e d  h e r e i n  are e s s e n t i a l  a n d  not m e r e l y  w i s h f u l  t h i n k i n g .
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Matthews, Dunn &  Baity

HEARING PANEL PROPOSED DECISION ft?JO nKCOHMENDA'PXOM

I

I N T R O D U C T I O N

P u r s u a n t  to a l e t t e r  o f  N o v e m b e r  2, 1976, w r i t t e n  

by M i c h a e l  Smith, D i rector, D i v i s i o n  o f  Lands, to lessees 

h o l d i n g  l e a s e s  in the A l a s k a  Ind u s t r i a l  Subdivision, an 

a d m i n i s t r a t i v e  h e a r i n g  was h o l d  D e c e m b e r  14, 15, 20 and 

21, 1976. T h e  h e a r i n g  was c a l l e d  to giv e  the lessees an 

o p p o r t u n i t y  to p r o t e s t  the f i v e - y e a r  r e a p p r a i s a l  of c e r t a i n  

s t a t e  l e a s e s  w i t h i n  the A l a s k a  I n d u s t r i a l  Subdivision, said 

r e a p p r a i s a l  r e s u l t i n g  in s u b s t a n t i a l l y  h i g h e r  annual r e n t e 1 

pa yments. T h e  h e a r i n g  pa n e l  c o n s i s t e d  of G e o r g e  H o l l o t t 

f rom the D i v i s i o n  o f  Lands; K e n n e t h  P.amzow, an a p p r a i s e r  

w i t h  the S t a t e  D i v i s i o n  of P e t r o l e u m  Revenue; and 

T i m o t h y  G. M i d d l e t o n ,  an a t t o r n e y  in p r i v a t e  practice.

T h e  D i v i s i o n  of Lands (Division) w as r e p r e s e n t e d  at 

tlvo h e a r i n g  by J o h n  C i s s b o r g  fro m  the A t t o r n e y  G e n e r a l ' s  

Office. R e p r e s e n t i n g  v a r i o u s  l e a s e h o l d e r s  w as D o u glas Daily, 

and r e p r e s e n t i n g  l e a s e h o l d e r  G r o h  & Bonkort, a partnership, 

was C l i f f o r d  Groh.

T e s t i f y i n g  as w i t n e s s e s  for the D i v i s i o n  wo r e  

R o n a l d  Bunn, art a p p r a i s e r  w i t h  the D ivision; R o b e r t  Kesling, )

a f o r e s t e r  w i t h  the Division; a nd H u g o n o  I'arp wit h  tho D e p a rtment  

of H i g h w a y s .

ATTACHMENT "A"
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T e s t i f y i n g  as w i t n e s s e s  for the l e s sees w o r e  Loon

Brown, J i m  C r i s t o p h c r , J o e  Wilh o u r ,  lessees; Prod Ferrara, e nd 

K r r o l l  Simmons, a p p r a i s e r s ; Joh n  Hamper, a banker; A n d r e w  Hoge, 

an attorney; and Paul K i m b a l l  f r o m  L y n d o n  Tra n s p o r t ,  a lessee.

T h o  r e l e v a n t  p r o v i s i o n s  o f  tho lease form, r egulations 

and s t a t u t e  are set o u t  as f o l l o w s :

(1) S t a t e  lease p r o v i s i o n  c a l l i n g  for reappraisal:

" [ S ] u c h  p a y m e n t s  to be s u b j e c t  to a d j u s t m e n t  at 
e a c h  f i v e - y e a r  interval fr o m  tho e f f e c t i v e  da t e 
h e r eof, if the lease t e r m  h e r e o f  e x c e e d s  five 
y e a r s ,  su c h  a d j u s t m e n t  to be b a s e d  p r i m a r i l y  upon 
?. r e a p p r a i sed a nnual r e ntal value o f land in a 
s tate of ~im?rcv omant s i m i l a r to that o f  th e  l a n d 
d e s c r i b e d  h e r e i n  at the tirr- this lease was entered. 
I n t o .

(2) R e g u l a t i o n s  g o v e r n i n g  rental: 11 A AC 50.520 and

11 A A C  58.410:

11 A A C  50.520. A D J U S T M E N T  OF RENTAL. All leases 
shall s t i p u l a t e  that the annual rental p a y m e n t  
s h a l l  be s u b j e c t  to a d j u s t m e n t  by the d i r e c t o r  
at f i v e - y e a r  i n t e r v a l s  a nd a ny c h a nges or a d j u s t­
me n t s  shall be b a s e d  p r i m a r i l y  upo n  the r e a p p r a i s e d  
a n n u a l  r ental value. T h o  d i r e c t o r  shall take into 
c o n s i d e r a t i o n  the f o l l o w i n g  factors in r e a p p r a i s i n g  
the a nnual r e n t a l  value: the value of c o m p a r a b l e
lands in tho sam e  o r  s i m i l a r  areas, e x c l u s i v e  of 
b u i l d i n g s ,  st r u c t u r e s ,  appu r t e n a n c e s ,  equipment, 
l a n d  fill, clearing, l e v e l i n g  or roads o w n e d  by 
the lessee. T h e  c o m m i s s i o n e r  m ay w a i v e  o n a  o r  
m o r e  of the p e r i o d i c  r e n t a l  a d j u s t m e n t s  or lengthen 
t he r e a p p r a i s a l  period, wh e n  a lessee w h o  has 
a c q u i r e d  a * :art o f  la n d  for m u l t i p l e  unit h.using, 
co m m e r c i a l ,  or i n d u s t r i a l  d e v e l o p m e n t  can d e m o n­
s t r a t e  to Lhe s a t i s f a c t i o n  of the c o m m i s s i o n e r  
that such a c t i o n  is e s s e n t i a l  in o r d e r  to o b t a i n  
the p r i m a r y  l o n g - t e r m  f i n a n c i n g  or loan .insurance 
r e q u i r e d  for development: of tha l eased .land. Jn 
o r d e r  to qualify, a p p l i c a n t s  must f u r nish w r i t t e n  
e v i d e n c e  that, in r e q u i r i n g  a w a i v e r  of rental 
a d j u s t m e n t ,  the l e n d i n g  o r  insuring a g e n c y  is 
a p p l y i n g  a g e n e r a l l y  a p p l i c a b l e  rule. W a i vers  
sh a l l  remain in e f f e c t  o n l y  d u r i n g  tho term of 
tho .loan but shall not e x c e e d  -10 years.

.1.1 A A C  58.410. A N N U A L  RENTAL. Annual m i n i m u m  
r e n t a l s  shall be c o m p u t e d  f r o m  the a p p r o v e d  
a p p r a i s e d  m a r k e t  value, e x c e p t  in the. ca s e  of a 
p r e f e r e n c e  ri g h t  g r a z i n g  lease, and sh 1). bo tho 
lowest a c c e p t a b l e  b i d  in tho event of an auction. 
Annual rental sh a l l  be the. b a s i s  of b i d d i n g  for
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a ll s u r f a c e  leases, e x c e p t  ss p r o v i d e d  in sec. 440 
oi! this chap t e r .  A n n u a l  r e n t a l s  in a m o u n t s  up 
to a n d  i n c l u d i n g  $ 2 5 0.00 shall bo p a i d  on an a n n u a l  
basis. A n n u a l  r e n t a l s  in a m o u n t s  above: $ 2 5 0.00 
shall bo p a i d  e i t h e r  a n n u a l l y  or in q u a r t e r l y  
i n s t a l l m e n t s ,  at tho d i s c r e t i o n  oi! the lessee.
A l l  r e n tals s h a l l  be p a i d  in advance.

11 A A C  58.900. S H O R T  TITLE. Th i s  c h a p t e r  p e r­
tains to the l e a s i n g  o f  land of the St a t e  of 
A l a s k a  and to the j u r i s d i c t i o n  of the D i v i s i o n  
o f  Lands, D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  a n d  
r e l a t e d  m a t t e r s .  Tho i n t e n t  o f  this c h a p t e r  is 
to i n s u r e  the e q u i t a b l e  l e a s i n g  o f  A l a s k a  l a n d  
in a m a n n e r  t h a t  w i l l  e n c o u r a g e  d e v e l o p m e n t  for 
its h i g h e s t  and b e s t  use. T h i s  c h a p t e r  m a y  be 
r e f e r r e d  to as the "Surface L e a s i n g  R e g u l a t i o n s . "

(3) S t a t u t o r y  p r o v i s i o n  d e a l i n g  w i t h  r e ntal a d j u s t m e n t s  in

e f f e c t  as o f  M a y  1, 1 975:^

AS 33.05.105. P E R I O D I C  R E N T A L  A D J U S T M E N T S . E a c h  
l e a s e  shall s t i p u l a t e  that the a nnual r e n t a l  p a y­
m e n t  is s u b j e c t  to a d j u s t m e n t  at f i v e - y e a r  i n t e r­
val s  and c h a r g e s  or a d j u s t m e n t s  shall be b a s e d  
p r i m a r i l y  o n  a r e a p p r a i s e d  a nnual rental value. 
H owever, w h e n  d e v e l o p m e n t  of the land is n ot 
o t h e r w i s e  p o s s i b l e  due to s p e cial c o n d i t i o n s ,  
the r e a p p r a i s a l  p e r i o d  m a y  be l e n g t h e n e d  or 
w a i v e d  u n d e r  r e g u l a t i o n s  a d o p t e d  by the 
c ommi s s i o n e r .

B e c a u s e  the h e a r i n g  pa n e l  is c o m p o s e d  o f  an appraiser, 

l a w y e r  a n d  a r e p r e s e n t a t i v e  of the D i v i s i o n  of Lands, it is' j 

c o n s i d e r e d  a p p r o p r i a t e  in f o r m u l a t i n g ' r e c o m m e n d a t i o n s  to th§! 

D i r e c t o r  t h a t  the p a n e l  e x o r c i s e  .independent j u d g m e n t  based^ op 

e x p e r t  t e s t i m o n y  p r e s e n t e d  a n d  e x h i b i t s  offe r e d .  A c c o r d i n g l y ,  

we do not a c c o r d  the D i v i s i o n ' s  p o s i t i o n  a n y 's p e cial d e f e r e n c e  

w h i c h  m i g h t  be a p p l i e d  in an a d m i n i s t r a t i v e  a ppeal in t h o  

j u d i c i a l  proc e s s .

T he b a s i c  q u e s t i o n  to be r e s o l v e d  j.n this h e a r i n g  is 

tho d e t e r m i n a t i o n  of a f a i r  r ental for c e r t a i n  lots w i t h i n  the 

A l a s k a  I n d u s t r i a l  S u b d i v i s i o n .  T h i s  f a i r  rental is to he 

d e t e r m i n e d  for the f i v e - y e a r  p e r i o d  M a y  2, 197G, t h r o u g h  M a y  1, 

1981, the th i r d  rental a d j u s t m e n t  p e r i o d  since the. leases

This, s e c t i o n  has s i n c e  been amen d e d ,  §1, Ch. 2G7 f!/.A 1.97G.
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c o m m e n c e d  o n  M a y  2, 196]. T h a  D i v i s i o n  had a d j u s t e d

lhe a n n u a l  r e n t a l  of tha l e a s e s  in qua:;Lion a:; o f  Kay 1, 1976.

This a d j u s t m e n t  h a d  b e e n  b a s e d  on a ro.appraj.sr.d fair mar'tiL

v a l u e  and an i n c r e a s e  in the r e n t a l  r a t e  f r o m  6 Si to G'i. Tho

r e a p p r a i s a l  a n d  a d j u s t m e n t  w e r e  b a s e d  o n  the rele v a n t  p r o v i s i o n

of the s t a t u t e  a nd r e g u l a t i o n s  q u o t e d  above. A d d i t i o n a l l y ,  the

t e r m  "fair m a r k e t  value" is d e f i n e d  in 11 A A C  58.910(11) as:

" F a i r  m a r k e t  v a l u e "  m e a n s  the h i g h e s t  price, 
e s t i m a t e d  in t e r m s  of m o n e y ,  w h i c h  the p r o p e r t y  
w o u l d  b r i n g  if e x p o s e d  for sale for a rea s o n a b l e  
t i m e  in the o p e n  market, w i t h  a seller, w i l l i n g  
b u t  not f orced to sell, a n d  a buyer, w i l l i n g  but 
not f orced to buy, both b e i n g  fully info r m e d  of 
all the p u r p o s e s  f or w h i c h  the p r o p e r t y  is bes t  
a d a p t e d  or c o u l d  b e  used.

II

I SSUES

T h o  i s s u e s  a p p e a r  to ba t h a  f o l l o w i n g :

(1) A n  i n t e r p r e t a t i o n  o f  th e l e a s e ,  r e g u l a t o r y  a n d  s t a t u t o r y

p r o v i s i o n s ,  a s  t o  t h e  n a t u r e  o f  i m p r o v e m e n t s  to b e  i n c l u d e d  in the 

a p p r a i s e d  v a l u e .

(2) W h e t h e r  o r  n o t  t h e  t e r m  " p r i m a r i l y "  as u s e d  i n  t h o  lease, 

r e g u l a t i o n s  a n d  s t a t u t e  m o a n s  t h a t  t h e  D i v i s i o n  s h o u l d  c o n s i d e r  

o t h e r  f a c t o r s  in a r r i v i n g  a t  a  r e a p p r a i s e d  a n n u a l  r e n t a l  v al u e .

(3) W h e t h e r  Lhe D i v i s i o n ’s a p p r a i s a l  w a s  in a c c o r d  w i t h  th e

.lav/ a n d  c o n s i s t e n t  w i t h  L h e  r e l e v a n t  m a r k e t  c o n d i t i o n s ,  p a r t i c u­

l a r l y  as t o  (a) u s e  o f  c o m p a r a b l e s  a n d  (I/) d e t e r m i n a t i o n  o f  

o r i g i n a l  c o n d i t i o n .

('!) W h e t h e r  Die HZ r e n t a l  rate, is a p p r o p r i a t e  In v i e w  o f  

m a r k  el c o n d i t i o n s ,  the p r o v i s i o n s  o f  the s t a t e  .lease n o t  f o u n d  

in p r i v a t e  l e a s e s .



Ill

L I S C U S S I O N

A. Stiilrs of I m p r o v e m e n t s

T h o  l e s sees r e p r e s e n t e d  at this h e a r i n g  i n t e r p r e t  tha 

te r m  " state of i m p r o v e m e n t "  to m e a n  the state of i m p r o v e m e n t  of 

the e n t i r e  A l a s k a  I n d u s t r i a l  S u bdivision. Specifically, the 

le s s e e s  i n t e r p r e t  this to n a a n  t h a t  a n y  i m p r o v e m e n t s  m a d e  o u t s i d e  

of lot b o u n d a r i e s  since 1961, s u c h  as roads and u t i lities, are to 

be e x c l u d e d  fron c o n s i d e r a t i o n  in the fair m a r k e t  v a l u e  o f  the 

s u b j e c t  lots. T he a p p r a i s a l s  c o n d u c t e d  b y  Messrs. F e r r a r a  and 

S i m m o n s  f or the l e s sees a nd p r e s e n t e d  at the h e a r i n g  r e f l e c t e d  

a d j u s t m e n t s  in v a l u e  to a c c o u n t  for t he cos t  of those .improve­

ments, p a r t i c u l a r l y  cost o f  access. T h i s  was b a s e d  o n  language 

in the le a s e  i n d i c a t i n g  v a l u e  s h o u l d  be ba s e d  o n  land in a similar 

st a t e  of i m p r o v e m e n t  as lan d  d e s c r i b e d  in the lease at the time 

the lease was e n t e r e d  into; thus, the r e f e r e n c e  to "original  

c o n d i t i o n . "  The regule.ti.ons, howe v e r ,  are mor e  e x p l i c i t  in 

d e t e r m i n i n g  w h a t  i m p r o v e m e n t s  a r o  to be excluded. JthQ Paupln 

l>elieves it w o u l d  be i n a p p r o p r i a t e /  in viev; of regulations, and 

p r i n c i p l e s  of equity, to e x c l u d e  f r o m  the value of V-ho leased 

p r o p e r t y  i m p r o v e m e n t s  o f f  t h e  p r o p e r t y ,  e s p e c i a l l y  w h e n  s u c h  im­

pr o v e m e n t s  w e r e  p a i d  for b y  thO(, lessoi*. W h e n  a lessee can d e m o n­

strate. that such o ff p r o p e r t y  i m p r o v e m e n t  was paid for by h i m  or 

his p r e d e c e s s o r  in intercut, a d i f f e r e n t  a p p r o a c h  s h o u l d  b e  used, 

bo t h  Lhe S t a t e  and Lint; l e s s e e s  a g r e e  that a ny improvement!; made 

w i t h i n  lot b o u n d a r i e s  by l e s s e e s  a r c  to be d i s r e g a r d e d  in the 

v a l u a t i o n *  T he Panel finds ,ir),f avorl a£„,Uh<? . State in i n t e r p r e t i n g

• N i l " *  i ' H' *
this p h r a s e  "state o f  improvement.?, to mean, onl y  the c o n d i t i o n  

w i t h i n  t he s u b j e c t  lots a n d  that A l l  i m p r o v e m e n t s  m a d e  si n c e  the 

leases w e r e  e n t e r e d  into w h i c h  lie. outside, of t he lot boundaries, 

s p e c i f i c a l l y  roads, water, sewer, power, a nd any o t h e r  amenities
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w h i c h  a f f e c t  the v a l u e  of tho s u b j e c t  lots are to be includes ini' 

the f a i r  m a r k e t  v a l u e  o f  t h o s e  lots.

A  f u r t h e r  d i s a g r e e m e n t  a m o n g  the p a r t i e s  involving 

the "state o f  i m p r o v e m e n t "  is that of the o r i g i n a l  c o ndition  

o f  Lhe lot s  b e f o r e  any t e nant i m p r o v e m e n t s  w e r e  made. The 

S t a t e ' s  a p p r a i s a l  witn e s s ,  Mr. Bunn, t e s t i f i e d  that as far 

as h e  c o u l d  d e t e r m i n e  a f t e r  r e f e r e n c e  to soil maps, aerial 

p h o t o s  a n d  c o n s u l t a t i o n  w i t h  v a r i o u s  knov/1 c d g c a b l e  individuals, 

t h a t  Lhe s o i l s  w e r e  b a s i c a l l y  a d e q u a t e  for b u i l d i n g  de v e l o p m e n t 

w i t h  a m i n i m u m  o f  sit e  p r e p a r a t i o n  requ i r e d  for any development, 

t ha t  no s u b s t a n t i a l  a m o u n t  of o v e r b u r d e n  n e e d e d  to be removed.

Mr. B u n n  a d m i t t e d  his f i n d i n g s  in this r egard w e r e  ba s e d  

l a r g e l y  o n  the lack of e v i d e n c e  to t he contrary. Ho d i d  

not, a p p a r e n t l y ,  a t t e m p t  to g a t h e r  e v i d e n c e  from individuals 

w h o  d e v e l o p e d  the l e a s e d  land. Several o t h e r  w i t n e s s e s  

t e s t i f i e d  as to m o d e r a t e  to s e v e r e  c o n d i t i o n s  of peat and 

u n s t a b l e  soil c o n d i t i o n s  at the t i m e  the lenses wor e  ori g i n a l l y 

e n t e r e d  into. T he lessees' ap p r a i s e r s ,  Mr. S i m m o n s  and 

Mr. F e r r a r a ,  a f t e r  t h o r o u g h l y  i n v e s t i g a L i n g  Lhe o r i g i n a l  

soil c o n d i t i o n s  w i t h  v a r i o u s  k n o w l e d g e a b l e  p eople i n dicated 

t h a t  it was still not c l e a r  e x a c t l y  w h a t  tho soil c o n d i t i o n s  

w e r e  on e a c h  parcel. T h e r e  w as a d e q u a t e  t e stimony given 

that most, if not all, of the s u b j e c t  lots had co n d i t i o n s  

of u n s t a b l e  pea t  soils in d e p t h s  r a n g i n g  from one to four 

foot, w i t h  t e s t i m o n y  g i v e n  c o n c e r n i n g  ind i v i d u a l  spots w h e r e  

the d e p t h  o f  peat e x t e n d e d  14 feet. In Mr. F e r r a r a ' s  appraisal 

of. Lot 4, Bl o c k  2; Lot 12, Block 10; Lot 10, ni o c k  9; A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n ,  lie s t ated th a t  soil c o n d i t i o n s  probably 

v a r i e d  f r o m  two to three feet of o v e r b u r d e n  a l o n g  C o m m e r c i a l  

D r i v e  on tho no r t h  wit h  o v e r b u r d e n  d e e p e n i n g  in the area 

of. U a m p a r t  D r i v e  a nd r e a c h i n g  d e p t h s  o f  two to throe feet

- 6 -
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a g a i n  a l o n g  ML. V i e w  Drive. Hr. F e r r a r a  t e stified that 

i'l l t h o u g h  lie? w as u n c e r t a i n  nu to the a ctual coil cond5.Li.nmi 

at tlic? Lihi^ the leaso.s w a r e  e n t e r e d  into, hn felt a realistic 

c o n d i t i o n  w a s  that a p p r o x i m a t e l y  two tect of fill wen required 

o n  the? a v e r a g e  for d e v e l o p m e n t  of those lots w h i c h  he estimated 

w o u l d  cost, at the tim e  of reappraisal, $.50 p e r  s q u a r e  

foot. Hr. S i m m o n s’ a p p r a i s a l  r e p o r t  and testimony r e g a r d i n g  

soil c o n d i t i o n s  w e r e  s i m ilar to those of Mr. Ferrara. In 

Hr. S i m m o n s 1 a p p r a i s a l  of Lots 8 and 30, Bl o c k  10, he est i m a t e d
ii

a c u r r e n t  cos t  of s u r c h a r g i n g  the pea t  w i t h  g ravel in an 1

a m o u n t  a d e q u a t e  to s u p p o r t  p a r k i n g  a nd s t o rage yards was 

$40,000, w h i c h  d i v i d e d  by total site area of 46,021 square 

feet e q u a l s  $.87 par s quare foot. J n  .flana,V,8 ppin)ion^ 

the i n v e s t i g a t i o n  a n d  a n a l y s i s , b y  the l e s s e e s’ two a p p r a i s e r ^  

w e r e  r e a s o n a b l y  v/cll s u p p o r t e d  a n d  m u e h . m o r e  c r e d i t a b l e  

t ha n  the i nvestigation, a n a l y s i q  a n d  t e s t i m o n y  g i v e n  by 

the D i vision.

B . M e a n i n g o f  P r i m a r i l y

T h e  lessees c o n t e n d e d  that b e c a u s e  the lease, 

r e g u l a t i o n  and s t a t u t e  all use the a d v e r b  "primarily" to 

m o d i f y  the v e r b  in, "such a d j u s t m e n t  to be ba s e d  pri m a r i l y  

u p o n  a r e a p p r a i s e d  a n n u a l  rental v a l u e , "  that the State 

s h o u l d  c o n s i d e r  o t h e r  factors in a r r i v i n g  at an annual rental 

value. T h e  lessees po i n t  Lo 11 A ^ C  50.9(10 w h e r e i n  the intent 

o f  the r e g u l a t i o n s  is s p e l l e d  out, i.e., to "insure e q u i t a b l e  

l e a s i n g "  to "encourage d e v e l o p m e n t . "  Accord i n g l y ,  the lessees 

p r e s e n t e d  evidence, u n r e f u t e d  by tho Division, of the d i f f i c u l t y  

in o b t a i n i n g  financing for d e v e l o p m e n t  of thu leaseholds.

T h o  D i v i s i o n ’s p o s i t i o n  w a s  t h a t  t h o  w o r d  mount, 

n o t h i n g  n o w  w i t h  r e s p e c t  t o  t h o  l e a s e s  u n d e r  q u e s t i o n ,  but 

t h a t  it r e f e r r e d  to L h e s i n c e  r e p e a l e d  p r o v i s i o n s  for wiS.vor
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o ' f i v e - y e a r  a d j u s t m e n t s  in ca s e s  '.’her e  such a w a i v e r  it;

n e c e s s a r y  to o b t a i n  l o n g - t o r n  financing. £he. D i v i s i o n  s t r e s s e d 7

* •*• *• •

the p o i n t  tha t  tlio l e s s e e s  n e v e r  a t t e m p t e d  tg o b t a i n  the
• ' U  ..ii1 • j .t-J •

' V  i , . .  r -;V » v V -  - l : • ■ ; . v v - . - ' 5!

w a i v e r .  T h e  Panel, finds.’the D i v i s i o n’s a r g u m e n t  to b e  w i t h o u t  

m e r i t .  F i r s t  of all, the w o r d  " p r i m a r i l y "  applies, if at 

all, to Lhe r e a p p r a i s a l .  The w a i v e r  w o u l d  m e a n  there v;ould 

be n o  r e a p p r a i s a l  at all. T h e  s u g g e s t i o n  that the l e s sees 

s h o u l d  h a v e  a t t e m p t e d  to get the w a i v e r  is a l s o  w i t h o u t  

m e r i t .  T h e  dat e  of the r e a p p r a i s a l  w a s  M a y  1, 1976; the 

da t e  the w a i v e r  repeal b e c a m e  e f f e c t i v e  w a s  J u n e  22, 1976. 

A s s u m i n g  t h a t  tho lessees had n o t i c e  of t h e  re a p p r a i s a l  

s i m u l t a n e o u s l y  w i t h  the r e a p p r a i s a l ,  t h e r e  v:ould b e  onl y  

six w e e k s  in w h i c h  to get the w a i v e r  a f t e r  r e appraisal.

The l e s s e e s  i n d i c a t e d  suc h  a ctual n o t i c e  o f  r e a p p r a i s a l  

ca m e  m u c h  later, in J u n e  and July; this was not rebutted.

It is a l s o  u n r e a l i s t i c  to b e l i e v e  that the S t a t e  v.’ould  have  

a g r e e d  to s u c h  a w a i v e r .

T h e  w o r d  "primarily", taken, a l o n g  w i t h  11 A A Q

58.900, is n o t  w i t h o u t  mean i n g .  T h o  P a n e l  b o l i e v o s  that  

t he D i v i s i o n  s h o u l d  c o n s i d e r  o t h e r  f a c t o r s  b e s i d e s  a d e t e r m i n a­

tion o f  o p e n  m a r k e t  rent.': T h e  pr-. sent st a t e  o f  the lease 

and r e g u l a t i o n s  m a k e s  i t - d i f f i c u l t  to a r r i v e  at a readily 

a s c e r t a i n a b l e  meaning, e s p e c i a l l y  in v i e w  o f  tho d u t y  owed 

to the p e o p l e  of A l a s k a  b y  its g o v e r n m e n t  to o b t a i n  a g o o d  

r e t u r n  f r o m  tho State land. W h i l e  p r i n c i p l e s  of l e g i s l a t i v e  

i n t e r p r e t a t i o n  d i c t a t e  that the w o r d  he g i v e n  meaning, the 

Panel finds it. d i f f i c u l t  to do so. jFleouuoc n o t h i n g  w as 

p r e s e n t e d  to r e s o l v e  this dilemma, the P a n e l  r e f r a i n s  from 

a t t e m p t i n g  a d e f i n i t i o n  b e y o n d  s u g g e s t i n g  that d o u b t s  or 

a m b i g u i t i e s  b e  r e s o l v e d  in favor o f  Lhe lessee.
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C . A jy iu 'a ’' "i :1 .

I 1 A<\C 58.410 s t a t e s  t h a t  a nnual m i n i m u m  r e n t a l s  

sh a l l  bn compute:.! from tho a p p r o v e d  a p p r a i s e d  m a r k e t  valuo.

Kent p a i d  for land in the o p e n  market, p l a c e  is t y p i c a l l y  

d e t e r m i n e d  by, a nd e x p r e s s e d  as, a p e r c e n t a g e  o f  the. m a r k e t  

v a l u e  o f  the land. T h e r efore, a r e a s o n a b l e  e s t i m a t e  o f  

t h e  fair m a r k e t  va l u e  of the lan d  in q u e s t i o n  m u s t  f i r s t  

be m a d e  b e f o r e  a m a r k e t  rent can be derived. T h e  g e n e r a l l y  

accepttsd m e t h o d  of a p p r a i s i n g  v a c a n t  land, and th a t  w h i c h  

w a s  u s e d  b y  all three a p p r a i s a l  w i t n e s s e s ,  is the d i r e c t  

m a r k e t  c o m p a r i s o n  approach. A ll th r e e  o f  t ho a p p r a i s a l  

w i t n e s s e s  u t i l i s e d  d e f i n i t i o n s  in 11 A A C  59.810(11), and 

11 A A C  5 8 . 5 2 0  r e g a r d i n g  the u s e  o f  c o m p a r a b l e  l a n d  sales.

A ll t h r e e  a p p r a i s e r s  u s e d  the sa m e  b a s i c  t e c h n i q u e s  in a d j u s t i n g  

c o m p a r a b l e  land sales for d i f f e r e n c e s  in c o m p a r i s o n  w i t h  

the s u b j e c t  lots. T he m a j o r  f a c tors for w h i c h  a d j u s t m e n t s  

w e r e  m a d e  w e r e  for i n c r e a s e  in p r i c e  l e v e l s  b e t w e e n  tho 

d a t e s  of s a l e  a n d  the d a t e  of appraisal, n e i g h b o r h o o d  location, 

s p e c i f i c  l o c a t i o n  (corner o r  i n s i d e  lot, s t r e e t  i m p r o v e m e n t s , 

u t i l i t i e s  available, zoning, etc.), a n d  p h y s i c a l  c h a r a c t e r i s t i c s  

of the com. ables, i n c l u d i n g  s u c h  t h i n g s  as soils, topography, 

s h a p e  a n d  e a s ements. As the panel fi n d s  that o f f s i t e  improvement: 

m a d e  s i n c e  196.1, s p e c i f i c a l l y  water, sewer, p o w e r  and road 

i m p r o v e m e n t s ' a r c  to bn i n c l u d e d  in a r r i v i n g  at the Foe m a r k e t  

v a l u e  o f  Lhe land, the pa n e l  a d d r e s s e d  i t s e l f  to tha m a j o r  

p o i n t s  o f  d i s a g r e e m e n t  b e t w e e n  the St a t e  a n d  tho lessees' 

appraiser:; w h i c h  are adjust merits f o r  time increment, n e i g h b o r h o o d  

a n d  an l e c t r i c n l  t r a n s m i s s i o n  line eas e m e n t .

( 1 )  T i m e  7«i j u s t i " ' l i t
All three appraisal w i t n e s s e s  a g r e e d  that a rapidly 

r i s i n g  t r e n d  of. pr i c e  level:; for i n d u s t r i a l  laud w a s  evident

-9-.
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d u r i n g  the; t w o - y e a r  p e r i o d  p r i o r  to t he a p p r a i s a l  d a t e  o l  

liny 2, 3 976. Hr. Bunn t e s t i f i e d  h i r. c o n c l u s i o n  w a s  t h a t

l!r. F o r r n r a  n n d  Ilr. S i m m o n s  c o n c l u d e d  ci t i m e  i n c r e m e n t  o f

s a l e s  vihich i n d i c a t e d  a range o f  t i m e  i n c r e m e n t  f r o m  2.83 

p e r  m o n t h  to 4Z p e r  month. O n e  e x a m p l e  w h i c h  t e n d e d  to 

l i m i t  Hr. D u n n ' s  t e s t i m o n y  in this r e g a r d  w as w h e r e  h e  c o m p a r e d  

the s a l e  of o n e  parcel w i t h  a l a t e r  s a l e  o f  a n o t h e r  p arcel 

to a r r i v e  at an i n d i c a t i o n  of tim e  trend. Mr. B u n n  d i d  

n o t  a d j u s t  for o t h e r  f a c tors but c o m p a r e d  t h e  two sites 

as equal in va l u e  w h e n  a c t u a l l y  o n e  o f  the s a l e  sites h a d  

m u c h  les s  u t i l i t y  than the o t h e r  d u e  t o  its v e r y  o d d  shape.. 

Also, Hr. Eun n  u t i l i z e d  sa l e s  in a f a s t e r  g r o w i n g  ar e a  of 

A n c h o r a g e  (South Anchorage) in a r r i v i n g  at a tim e  adjustment. 

T h e  P a n e l  b e l i e v e s  a r e a s o n a b l e  u p w a r d  a d j u s t m e n t  for time, 

i n c r e m e n t  to be 23 per month. 'This b o l i p f  is b a s e d  on the 

fact that F e r r a r a  and Simmons u s e d  s a l e s  of p r o p e r t y  m o r e  

l i k e l y  to reflect a c c u r a t e l y  the i n c r e a s e  in v a l u e  in the> 

M o u n t a i n  V i e w  area. T h e  Pano3 fi n d s  the l e s s e e s a p p r a i s e r s  

m o r e  persuasivi on this point.

(2) N e i g h b o r h o o d  L o c a t i o n s .

Mr. Bunn used 18 c o m p a r a b l e  land sales with, two 

fro m  the i m m e d i a t e  M o u n t a i n  V i e w  area, t w o  f r o m  the A n c h o r a g e  

I n d u s t r i a l  Park in the S h i p  C r e e k  a r e a  a n d  14 in the South 

A n c h o r a g e  ar e a  in the v i c i n i t y  of I n t e r n a t i o n a l  A i r p o r t  

Road. Mr. B u n n ' s  tes t i m o n y  was that the A l a s k a  i n d ustrial 

S u b d i v i s i o n  is c o m p a r a b l e  in l o c a t i o n  to the o t h e r  ind u s t r i a l  

a r e a s  of A n c h o r a g e ,  that p r i c e  l e v e l s  for ind u s t r i a l  land 

w a s  s i m i l a r  and that no a d j u s t m e n t s  w o r e  r e q u i r e d  for

a t i m e  i n c r e m e n t #o p a r  m o n t h  w a n  a p p r o p r i a t e ;  b o t h

23 p e r  m o n t h  w as a p p r o p r i a t e .  Mr. B u n n  u s e d  10 c o m p a r a b l e
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nc;i ghborhoocl l o c a t i o n  t o the c o m p a r a b l e  s a l e s  used. Mr.

Bir.unom; a n d  Mi . F e r r a r a  b o t h  a g r e e d  that the A l a s k a  Ind u s t r i a l  

S u b d i v i s i o n  n e i g h b o r h o o d  vras i n f e r i o r  in p r i c e  levels to 

e i t h e r  o f  the S h i p  C r e e k  or S o u t h  /meliorate I n d u strial area. 

T e s t i m o n y  w a s  gi v e n  a n d  a g r e e d  b y  all p a r t i e s  that the A l a s k a
t-

I n d u s t r i a l  S u b d i v i s i o n  is w e l l  l o c a t e d  in p r o x i m i t y  to the
i

d o w n t o w n  b u s i n e s s  c e n t e r  of A n c h o r a g e ,  is cl o s e  to t r a n s p o r t a t i o n  

f a c i l i t i e s ,  and has g o o d  a r t e r i a l  access. However, t e s t i m o n y  

w a s  g i v e n  t h a t  the type and i n t e n s i t y  o f  uses, as we l l  as 

t h e  r a t e  o f  d e v e l o p m e n t  w i t h i n  the A l a s k a  Industrial S u b d i v i s i o n  

a re i n f e r i o r  to tho S h i p  C r e e k  and S o u t h  A n c h o r a g e  In d u s t r i a l  

areas. T h e  P a n e l  a g r e e s  witl\ the lessees' app r a i s e r s  in} 

this r e g a r d  a nd finds that the. p r i c e s  of c o m p a r a b l e  l a n d  

sales f r o m  the Shi p  C r e e k  and S o u t h  A n c h o r a g e  Ind u s t r i a l  

a r e a s  s h o u l d  b e  a d j u s t e d  d o w n w a r d . b e f o r e . a r r i v i n g  at a c o m p a r a b l y  

m a r k e t  v a l u e  for s u b j e c t  lots in !t.hc Alaska. Industrial S u b d i v i s i o n

(3) P l c ct.rical T r a n s m ission L ine b a s e m e n t.

T e s t i m o n y  w as g i v e n  and e v i d e n c e  p r e s e n t e d  c o n c e r n i n g  

an e l e c t r i c a l  t r a n s m i s s i o n  line e a s e m e n t  45 feet in w i d t h  

w h i c h  c r o s s e s  d i a g o n a l l y  t h r ough the A l a s k a  Industrial S u b d i v i­

sion. A c c o r d i n g  to t e s timony, no p e r m a n e n t  s t r u c t u r e s  m a y  

be b u i l t  w i t h i n  the e a s e m e n t  r i g h t - o f - w a y  and no structures 

m ay be. p l a c e d  c l o s e r  t h a n  10 feet v e r t i c a l l y  and h o r i z o n t a l l y  

f r o m  the e l e c t r i c a l  w i r e s  o r  sup p o r t s .  Mr. Bunn tes t i f i e d  

t hat tho t r a n s m i s s i o n  l i n e  e a s e m e n t  w a s  not i m p o r t a n t  and 

w o u l d  not r e s u l t  in a ny loss in v a l u e  to t h o s e  lots c r o s s e d 

by the c a s e m e n t .

Mr. F e r r a r a  t e s t i f i e d  that there is a loss ol: 

v a l u e  in v a r y i n g  d e g r e e s  c a u s e d  by tho easement, depe n d i n g  

u p o n  its l o c a t i o n  w i t h i n  each a f f e c t e d  lot. Alth o u g h  Mr.

F e r r a r a  s a i d  he did not. h a v e  time to investigate, the effect

-11-
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on v a l u e  to a s u f f i c i e n t  clog roe to e s t i m a t e  wha t  loss in 

v a l u e  w o u l d  bo i n v o l v e d  foi- s p e c i f i c  lots, h e  said o ne measure 

of the loss in value w o u l d  be tho c o s t  of r e l o c a t i n g  tho 

e a s e m e n t  e i t h e r  w i t h i n  tho p u b l i c  s t r e e t  ri g h t  ./ay or 

a l o n g  t ho p r o p e r t y  bo u n d a r i e s .

Mr. Leon Brown, a l e s s e e  in the A l a s k a  Industrial 

S u b d i v i s i o n  since May, 1958, to the present, t e s t i f i e d  as 

to the p r o b l e m s  e n c o u n t e r e d  in d e v e l o p i n g  four lots w h i c h  

w e r e  a f f e c t e d  by this t r a n s m i s s i o n  line easement. T he Panel 

no t e s  h e r e  that Mr. W i l h o u r  sa i d  h e  c o m p l a i n e d  to Peanuts  

M a i n  o n  the staff of the D i v i s i o n  o f  Lands w i t h  a r e s u l t a n t  

r e n t  r e d u c t i o n  b e c a u s e  o f  the e f f e c t  of tha easement.

Tjtyg! Panel believey.jrhat the e v i d e n c e  is conclusive.,:> 

a n d  c o m m o n  sense d i c t a t e s . t h a t  the e l e c t r i c a l  t r a n s m i s s i o n r
* ..  * ’■ - • ■ •' ',Ur

^.ine e a s e m e n t  has an a d v e r s e  e f f e c t  o n  value. .; T he Panel
* IA i * ' * ' * * • \ * 1 *•' di <i<i* •

s u g g e s t s  that the t e s t i m o n y  of Hr. F e r r a r a  as to tha co s t 

to cur e  method, that is the cos t  o f  r e l o c a t i n g  the transmission 

line, is o n l y  o n e  way of m e a s u r i n g  this loss in value and 

that o t h e r  a p p r o p r i a t e  me a n s  o f  e s t i m a t i n g  loss of value 

m a y  bo used. Before Hr. F e r r a r a ' s  m e t h o d  is used, an i n v e s t i g a­

tion o f  the f e a s i b i l i t y  and l i k e l i h o o d  of m o v i n g  the lino 

s h o u l d  be made. The P a n e l  n o t e s  that the transm i s s i o n  line 

a f f e c t s  in a su b s t a n t i a l  w ay four of the re a p p r a i s o d  lots.

One m e t h o d  m i g h t  be an a c t u a l  c o m p u t a t i o n  of tho va l u e  of 

tho lost area.

(4) J’.oii_tal Rato.

T h e  May 1, 1D7G, a d j u s t m e n t ,  in a d d i t i o n  to using a 

h i g h e r  f a i r  m a r k e t  va l u e  us a b a s i s  for c o m p u t i n g  the annual rent, 

al s o  i n c r e a s e s  the rental rat e  fro m  G'i to 03. This, Mr. luinn 

tout if iocl, w a s  dor.e b e c a u s e  h is rev.w-v; and an..lysis of private 

leases in the c o m m u n i t y  i n d i c a t e d  that l!« was Lin m o r e  a p p r o priate

ra t o .
-12- AGO 8 8 5 7 7 8



1'lie lessees p ro ten hod that this incr e a s e  was unwarranted. 

T h e y  a r g u e  that v a r i o u s  p r o v i s i o n s  o f  tlie s t a t e  lease m.tke 

it less d e s i r a b l e  than a p r i v a t e  lease and that therefore  

the r e n t a l  ra t e  s h o u l d  be lower. T h e  m a j o r  d i f f e r e n c e s  

w h i c h  m a d e  the state le a s e  less d e s i r a b l e  w e r e  asse r t e d  

as follows:

(a) J.ack of s u b o r d i n a t e  n. M a n y  p r i v a t e  leases allow 

f or s u b o r d i n a t i o n  of the fee to any e n c u m b r a n c e  p l a c e d  on 

the p r o p e r t y  to s e c u r e  deb t  financing. T h e  st a t e  lease 

d o e s  not p r o v i d e  for this, it o n l y  a llows the financing 

a g e n c y  to s t e p  into the shoes of the l e s s e e  by w a y  of a 

" c o l l a t e r a l  a s s i g n m e n t  of i n t e rest." Mr. D u n n  tes t i f i e d

t h a t  this p r o v i s i o n  w as s u b s t a n t i a l l y  the sam e  as subordination; 

thus, no d o w n w a r d  a d j u s t m e n t  s h o u l d  be m a d e  in the rental 

r a t e s  to a l l o w  for this. ^7tp$,tijrnony of A n d y  Hoge, an.'

•• 't ' 4 ' \ v i -7 • - v • / .1. . .
a t t o r n e y  h e a v i l y  involved, i n  lease financing, and J o h n  Kamper

' •' • • •
o f  P e o p l e s  B a n k  p e r s u a d e  the Panel that Mr. B u n n ' s  perception

• * «■ v. * W f
o f  s u b o r d i n a t i o n  is s i m p l y  .wrong. -The lack of subor d i n a t i o n

' ' , . . ■{.    .if . /

in t he S t a t e  lease is. it, very, s i g n i f i c a n t  f actor fop which 

a d j u s t m e n t  in r e n t a l  .rate. uluoiUd b e  m a d e .

(b) L a c k  o f  a r b i t r a t i o n  a nd ront c e i ling. Ma n y  private 

l e nses p r o v i d e  for a r b i t r a t i o n  of d i s p u t e s  o v e r  rent or

r ent c e i l i n g s  o r  rent p a y m e n t s  a d j u s t e d  in a c c o r d a n c e  with 

Lhe co s t  o f  l i v i n g  index. T h e  S t a t e ' s  lease cont a i n s  none 

of t h o s e  p r o v i s i o n s .  Mr. Bu n n  m a d e  no a t t e m p t  to adjust 

for those pr o v i s i o n s .  jir^uo, w i t h  c o n s i d e r a b l e

M e rit, t h a t  provinippn' sucji ;aff rfin.t. ceilings, l i n k i n g  adjustments 

to the. consumer, price,jiv'dfcuc,;■ fijftd̂ a r b i t r a t i o n  p r o v i s i o n s  

p r o v i d e  s o m e  d e g r e e  p f p ^ q d i p t a b i l i t y  as to w h a t  the rent 

w i l l  bo in the f u t u r e . i. .This p r e d i c t a b i l i t y  is a b s e n t  in 

the S t a t e  lenses, vrtUch p r o v i d e  for a u n i l a t e r a l  a d j u s t m e n t



O p t i o n  to p u r c h a s e . M a n y  p r i v a t e  leases also 

p r o v i d e  an o p t i o n  to purchase. T h e  S t a t e ' s  le a s e  contains
... . * • • <MaM ... . . .

n o  s u c h  provision.i

(d) F l o a t i n g e a s e n e n L . T h e  S t a t e ' s  l e a s e  c o n t a i n s  

a f l o a t i n g  e a s e m e n t  g i v i n g  tha l essor the r i g h t  to grant 

e a s e m e n t s  o r  r l g h t s - o f  v;ay a c r o s s  t he l e a s e d  land w i t h  c o m p e n s a­

tion for i m p r o v e m e n t s  d a m a g e d  o r  des t r o y e d ,  but does not 

p r o v i d e  for c o n s e q u e n t i a l  damage. T h e  p r i v a t e  l eases do 

not r e s e r v e  this ki n d  of easement.

M o s t  p r i vate l eases c o n t a i n  o n e  o r  m o r e  pr o v i s i o n s  

w h i c h  m a k e  t h e m  m o r e  a d v a n t a g e o u s  t o  tha l o s s e a  than the

■ i •• ■ • |i • ■* I •
S t a t e ' s  lease. C o n t r a r y  to t e s t i m o n y  o f  Mr. Bunn, t he State's  

lease c o n t a i n s  no p r o v i s i o n s  more, a d v a n t a g e o u s  to the lessees,’ 

Gi v e n  the long ter m  of the St a t e  lease, the Panel does not

b e l i e v e  the right to r e h e w  is of s i g n i f i c a n t  b e n e f i t  to

• ' • ' * - 1 • 
the lessee. • T he e v i d e n c e  is overwhelming:jjn t h i s  point.

T he banker, attorney, and lessee's a p p r a i s e r s  all t e s t i f i e d
>.*6VI r t̂ VjUl » - . *7 . *.•••► * ... t

to t he m o r e  n o x ious Sl a t e  lease. T h u s ,  Panel b e l i e v e s  

tho i n c r e a s e  in rental rate to 83' is u n j u s t i f i e d .  T h e  general 

m a r k e t  rate for p r i v a t e  l eases is no d o u b t  in the 8". range;
* • * » ♦ • *  * #*»i * ,  a ,  j  ,

'•‘tX' *•*> • *.
however, s o m e  all o w a n c e  s h o u l d  bo m a d e  for tho less d e s i r a b l e  

feat u r e s  of the Stato lease. FOE' the above, reasons, the

Panel b e l i e v e s  a r e t u r n  to tho 6^ r a t e  w o u l d  a c c u r a t e l y

■) ■' {
r e f l e c t  the m a r k e t  rental value fob  a S t a t e  lease.

of r e n t a l s  b y  the lessor.



IV

SUiV'AUY A M P  F I K D J H C S  OP F A C T

!
In summary, tho Panel m a k e s  t he follov;ing findings:

1 . T h e  Dj.vis.Lon i n c o r r e c t l y  m a d e  no a l l o w a n c e  ilor site
I

p r e p a r a t i o n  to a r r i v e  at a fair m a r k e t  va l u e  in a c c o r d  vritli

.  I'
the l e a s e . T h e  e v i d e n c e  was o v e r w h e l m i n g  that tliare was 

s u b s t a n t i a l  o v e r b u r d e n  to remove, f r o m  o n e  to four feet w i t h  

s o m e  fill r e q u i r e d  p e r h a p s  on m o s t  lots.

2. T h e  D i v i s i o n ' s  a p p r a i s e r  i n c o r r e c t l y  a r r i v e d  at a

ti m e  i n c r e m e n t  to u se for u p w a r d  a d j u s t m e n t  of c o m p a r a b l e  

sales. T h e  Panel finds that the 2ft p e r  m o n t h  time ad j u s t m e n t  

s u g g e s t e d  by the lessees' a p p r a i s e r s  to be well f o u n d e d  and the 

c o r r e c t  o n e  to a p p l y  in the a p p r a i s a l  of the s u b j e c t  lots.

3. T h e  D i v i s i o n ' s  a p p r a i s e r  u s e d  som e  14 sales from

the S o u t h  A n c h o r a g e  are a  as c o m p a r a b l e s  in his reappraisal.

O n l y  four c o m p a r a b l e  s a l e s  w e r e  taken fro m  an a r e a  nea r  the 

s u b j e c t  p r o p e r t y .  T h e  Panel is c o g n i z a n t  that Mr. B u n n  was 

a t t e m p t i n g  to find land o f  the sa m e  z o n i n g  c l a s s i f i c a t i o n  as tho 

s u b j e c L  .lots to use as c o m p a r a b l e s .  However, the Panel finds 

that the r a t e  of d e v e l o p m e n t  is h i g h e r  in S o u t h  A n c h o r a g e  and 

t.hal the type a nd .intensity o f  uses is greater. Ro m e  appropriate 

d o w n w a r d  a d j u s t m e n t  s h o u l d  b e  m a d e  b e f o r e  a r r i v i n g  at an a p­

pr a i s e d  v a l u e  of s u b j e c t  lots from these So u t h  A n c h o r a g e  s a l e s . 

A d d i t i o n a l l y ,  tlie D i v i s i o n ' s  a p p r a i s e r  s h o u l d  c o n s i d e r  the c o m­

pa r a b l e  s a l e s  use d  by the lessees' ap p r a i s e r s ,  e v e n  though they 

w e r e  of d i f f e r i n g  z o n i n g  c l a s s i f i c a t i o n s .

4. T h e  D i v i s i o n ' s  a p p r a i s e r  s h o u l d  have, but. d id not, 

adjust d o w n w a r d  the v a l u e  o f  the lot s  w h i c h  have an electrical 

t r a n s m i s s i o n  l i n e  r u n n i n g  t h r o u g h  them. T h o  Panel finds from 

Lhe m a p  submit l.od by the D i v i s i o n  t h a t  thin line has caused a
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s u b s t a n t i a l  d i m i n u t i o n  in the va l u e  of nt least, four of tho 

r e a p p r a i s ' d  lots. A d d i t i o n a l l y ,  the Pa n e l  finds that the 

a d j u s t m e n t  s u g g e s t e d  by Mr. F e r r a r a  to be a p p r o p r i a t e  o n l y  if 

it w e r e  e c o n o m i c a l l y  f e a s i b l e  to m o v e  the line, a n d  l i k e l y  that 

s u c h  a c u r e  c o u l d  be consum m a t e d .

5. T h e  rental rate of 8% is e x c e s s i v e ,  c o n s i d e r i n g  the 

p r i v a t e  lease m a r k e t  and the d i s a d v a n t a g e o u s  p r o v i s i o n s  in the 

St a t e  lease, including: (a) no s u b o r d i n a t i o n  o f  fee, (b) no

r e n t  cei l i n g s ,  (c) u n i l a t e r a l  a d j u s t m e n t  w i t h  no arbitration, (d) 

f l o a t i n g  eas e m e n t s ,  (e) la c k  of o p t i o n  to p urchase. Specifically, 

the p r i v a t e  leases e x a m i n e d  c o n t a i n e d  o n e  o r  m o r e  of the following 

a d v a n t a g e o u s  conditions: (a) s u b o r d i n a t i o n ,  (b) an o p t i o n  to

p u r c h a s e ,  (c) rent c e i l i n g s ,  (d) a r b i t r a t i o n ;  a n d  non e  c o n t a i n e d  

f l o a t i n g  c a s e m e n t s  provis i o n s .

6. T h e  Panel finds that s u b o r d i n a t i o n  a n d  c o l l a t e r a l 

a s s i g n m e n t  are not the s a m e  as s u g g e s t e d  by the D i v i s i o n ' s  

a p p r a i s e r .  T h e  e v i d e n c e  o n  this p o i n t  is o v e r w h e l m i n g ,  c o n s i s t­

ing of the t e s t i m o n y  of a d i s i n t e r e s t e d  expert, Mr. Hoge, that 

f i n a n c i n g  o f  a leasehold, i n t e r e s t  is t y p i c a l l y  m u c h  m o r e  f a v o r­

ab l e  to a l essee w h e n  the land lease c o n t a i n s  a s u b o r d i n a t i o n  

agr e e m e n t .  Hr. Hamper, Mr. S i m m o n s  and Mr. F e r r a r a  a g r e e d  vi t h 

this a s s e r t i o n .

7. T h e  a d v a n t a g e s  a l l e g e d  to be p r e s e n t  in the State 

lease are m o r e  i l l u s o r y  than real. A n y  a d v a n t a g e s  to the right 

to r e n e w  the 5 5 - year S t a t e  lease and r e m o v i n g  i m p r o v e m e n t s  is 

insicjni.Ci.canl in r e l a t i o n  t o’the d i s a d v a n t a g e o u s  features 

d e s c r i b e d  in F i n d i n g  Mo. 5. T h i n  is s u p p o r t e d  by w e i g h t  of 

the t e s t i m o n y  of e x p e r t  w i t n e s s e s .

8. T h e  l e s s e e s  had no rea l  o p p o r t u n i t y  a f t e r  they hart 

r e c e i v e d  n o t i c e  of tho r e a p p r a i s a l  a nd b e f o r e  Liu of Tc'ct ivo
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d.it e o f  l!i.' rep. at of t he w a i v e r  oj; a d j u s t H ? n L  to sec!: such a 

v.ai.vc.i:. J l w a s  u n real 1st.i.c to thin): they m i g h t  h a v e  r i-ison to 

s o c k  s u c h  a w a i v e r  p r i o r  to r e c e i v i n g  n o t i c e  of the r e a p p r a i s a l .

9. T h e  effect o f  the a d j u s t e d  r e n t a l s  is to d i s c o u r a g e  

d e v e l o p m e n t  o f  the s u b j e c t  area r a t h e r  than to f u r t h e r  tha 

o b j e c t i v e  o f  e n c o u r a g i n g  develo p m e n t ,  w h i c h  is tha intent of 

t h e  l e a s i n g  r e g u l a t i o n s  (11 A A C  58.900).

10. A  n e w  r e a p p r a i s a l  by the D i v i s i o n  should be conducted.

V

C O N C L U S I O N S  O F  L A W  

T h e  Panel h a v i n g  h e a r d  legal a r g u m e n t  a nd read the  

m e m o r a n d a  s u b m i t t e d  m a k e s  t h e  follov/ing c o n c l u s i o n s  of law:

1. T he lease and r e g u l a t i o n s  re a d  t o g e t h e r  r e q uire that

the D i v i s i o n  i n c lude in its a p p r a i s a l  of s u b ject lots the i n c r e­

me n t  of v a l u e  g e n e r a t e d  by o f f s i t e  improvements, r u c h  as i n s t a l l a­

tion o f  ro a d s  and u t i l i t i e s  into t he subdivision, w i t h  the p r o­

v i s i o n  that any u t i l i t y  h o o k - u p  to a m a i n  t r u n k  line w h i c h  vas 

p a i d  for by the lessee o r  a p r e d e c e s s e r  not b e  included, even

if it is off the s u b j e c t  property.

2. T h o  terms "s u c h  a d j u s t m e n t  to be b a s e d  p rimarily 

u p o n  a r e a p p r a i s e d  annual rental v a l u e  of land" a n d  "any changes 

or a d j u s t m e n t s  shall be b a s e d  p r i m a r i l y  u p o n  Lhe re a p p r a i s e d 

r e n t a l  v a l u e "  fo u n d  in t he State's lease a nd 1.1 A A C  5.°.520 n > u n  

that the D i v i s i o n  s h o u l d  c o n s i d e r  o t h e r  f a c t o r s‘besid e s  a r e a p­

pr a i s e d  annual rental v a l u e  in a r r i v i n g  at an adju s t e d  rental.

T h i s  is so b e c a u s e  of the u s e  of the a d v e r b  "primarily" to 

m o d i f y  the v e r b  "based," T ho p r i n c i p l e s  of i n t e r p r e t a t i o n  d i e hito  

it be g i v e n  roaniiuf; w i t h o u t  tho p r e s e n c e  o f  tlii.:; word the 

D i v i s i o n  w o u l d  bn abl e  to c o n s i d e r  onl y  the j oapj\rai.';::d

re n t a l  value.
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3. The: reappraisal of n a y  1, 1976, t ha s u b j e c t  o f  this 

hear i n g ,  w a s  not d o n e  c o n s i s t e n t  w i t h  t ho provision'; o f  11 A A C

93.900, w h i c h  e x p r e s s e s  the i n t e n t  o f  the l e a s i n g  c h . p t e r  of 

the A d m i n i s t r a t i v e  Code.
;

4. S u b o r d i n a t i o n  o f  t he fee and c o l l a t e r a l  cissignmant 

a r e  s u b s t a n t i a l l y  d i f f e r e n t  as a m a t t e r  o f  lav/. S u b o r d i n a t i o n  

of the f ee m e a n s  the fee can b e  e n c u m b e r e d  to s ecure debt
*•i

f i n a n c i n g  for the lessee. T h e  h o l d e r  of a c o l l a t e r a l  assign- 

m e n t  m e r e l y  steps into t h e  shoes o f  the lessee.

I

V I

R E C O M M E N D A T I O N S  

Implicit in t he a b o v e  d i s c u s s i o n  and findings is that 

the P a n e l  finds Lhe D i v i s i o n ' s  r e a p p r a i s a l  u n a c c e p t a b l y  high. 

T h e r e f o r e ,  t he Panel r e c o m m e n d s  that the s u b j e c t  lots in the 

A l a s V a  I n d u s t r i a l  P u b d i v i s o n  be. r e a p p r a i s e d  b y  the D i v i s i o n  in 

a m a n n e r  c o n s i s t e n t  w i t h  the a b o v e  d i s c u s s i o n ,  findings and 

c o n c l u s i o n s .

In addition, Liie Panel b e l i e v e s  f u r t h e r  reco m m e n d a t i o n s 

are a p p r o p r i a t e .  The p r e s e n t  lease and the p r e s e n t  leasing 

p o l i c y  s h o u l d  be m o d i f i e d .  T h e s e  m o d i f i c a t i o n s  s hould ''3 

d e s i g n e d  to put the Pl a t e  on a c o m p e t i t i ve footi.ng to the d e g r e e  

p o s s i b l e  w i t h  p r i v a t e  l e s s o r s  and a re as follows:

1. In a ccord wi t h  the p r o v i s i o n s  of the lease, the 

lessees s h o u l d  bo e n c o u r a g e d  to r e c o r d  e x p e n s e s  incur r e d  in 

side p r e p a r a t i o n  so that the " o riginal c o n d i t i o n "  c a n  be m o r e  

a d e q u a t e l y  a s c c r l u i n o d .

2. T he liv.se l a n g u a g e  s h o u l d  be clar.ifj.od to r emove any 

p o s s i b l e  i n c o n s i s t e n c i e s  w i t h  11 A A C  51). 920.

_3. To .i iimu.i• some jn.cd'VI a.hi.l i t y , place soru eon! u.l ove r  

in* r.i.xo c«J th * rental j n o n  v  o through u t i l i z a t i o n  o': a ceiling
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oa lhe s i z e  o f  Lhe i n c r e a s e  in rental e v e r y  five y e a r s .

4. P r o v i d e  for a r b i t r a t i o n  o f  d i s p u t e s  ovoi the annual 

r e n t a l  a r r i v e d  at a f t e r  a r o a n n r a i n a l  p r o c e s s  and o v a r i n t e r p r s -  

t a t ' o n  o f  o t h e r  s e c t i o n s  o f  the lease. Thi s  v/ould a m e l i o r a t e  

the c u r r e n t  u n i l a t e r a l  n a t u r e  of r e n t  adjust m e n t s .

5. E l i m i n a t e  the f l o a t i n g  ease m e n t .  T h e  St a t e  c o u l d  

e x e r c i s e  the r i g h t  o f  e m i n e n t  d o m a i n  to condemn. The c o n d e m n a­

tion v/ould r esult p r o b a b l y  in g r e a t e r  c o m p e n s a t i o n  for d a m ages 

to t he lessee, e s p e c i a l l y  in v i e w  o f  the S u p r e m o  Co u r t  d e c i s i o n  

in St a t e  v. H a m m e r , 550 I’.2d 020, thus the lease: v/ould b e

m o r e  a t t r a c t i v e  to the l e a sing market. A d d i t i o n a l l y ,  the 

l a n g u a g e  in tho current lease is a m b i g u o u s  as to d a m a g e s  c o m­

pensable. Thi s  a m b i g u i t y  onl y  e n c o u r a g e s  litigation.

6. T h e s e  above r e c o m m e n d a t i o n s ,  if adopted, v/ould 

a s s ure the St a t e  a c o m p e t i t i v e  p o s i t i o n  in tlie lease market, 

o n r o u : / go d e v e l o p m e n t  o_f the lea s e h o l d s  c o n s i s t e n t  w i t h  the intent  

o£ tha l e a s i n g  regul a t i o n s ,  and ba e q u i t a b l e  to tha lessee. The 

Panel a l s o  b e l i e v e s  the State, s h o u l d  be a b l e  to o b t a i n  a good 

r e t u r n  on its land. A c c o r d i n g l y ,  if the r e c o m m e n d a t i o n s  as to 

the l e a s e  are adopted, the rental ra t e  s hould b e  c h a n g e d  to 

r e f l e c t  Lhe removal of the u n d e s L r a b l o  a s p ects of the State

1 e a s e .

7. Suc/gost on a m e n d m e n t  as to AS 3H .05.115 to elim i n a t  e 

tlie t e r m  "pr.iruu:j lyj' from the..statute, and als o  e l i m i n a t e  this 

lo r n  f r o m  t h e  reg u l a t i o n  and the lease. Thi s  is ambiguous, and 

assumi ng .C t has meaning, it m a y  e n c o u r a g e  I n d i v i d u a l  a c c o m m o­

d a t i o n  of l e s s e e s  by Lhe Division. This, the P a n e l  believes, 

is not in tho Slate's be s t  interest in that it could c u c u u r n g v  

poll!.teal m a n e u v e r i n g  to a t t e m p t  to o b t a i n  thin accommodation, 

and m a y  well uvea uses o t h e r  than the highest a n d  b e s t  usv 

wo u l d  1 • : per pu United. Also, th. p r e s e n c e  o f  o»u:h an a.vbiyuity

t
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ti. F i n a l l y ,  shoul d s o m e  o r  all of tho above g e n eral 

r e c o m m e n d a t i o n s  b e  u l t i m a t e l y  adopted, then l e g i s l a t i o n  s h o u l d  

be s u y y e s t e d  for e n a c t m e n t  p r o v i d i n g  all p r e s e n t  lessees the 

o p p o r t u n i t y  to n e g o t i a t e  m o d i f i c a t i o n s  c o n s i s t e n t  w i t h  the 

c h a n g e s  adopted.

R E S P E C T F U L L Y  S U B M I T T E D  at Anc h o r a g e ,  A l a s k a ,  this 

? .C  d a y  of January, 1977.

T I M O T H Y  G'. M I D D L E T O M  
H e a r i n g  Panel M e m b e r

/

U c  5

GEOIraE K. H O L LBTT 
H e a r i n g  Panel M e m b e r
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TES T I M O N Y  OF

A N D R E W  H D G E

b e f o r e  t h e

D i v i s i o n  o f  L a n d s  H e a r i n g  P a n e l  
m e e t i n g  t o  c o n s i d e r  v a r i o u s  a p p e a l s  o f  t h e  

r e a p p r a i s a l s  o f  l e a s e s  i n  t h e  
A L A S K A  I N D U S T R I A L  S U B D I V I S I O N

He a ring convened 10:00 A.M., Dece m b e r  14, 1976

ATTACHMENT



J

A N D R E W  H O G E  

A n c h o r a g e  a t t o r n e y

jl BY T I M O T H Y  M I D D L E T O N ,  H E A R I N G  O F F I C E R :

Q: D o  y o u  w a n t  t o  s t a t e  y o u r  n a m e  f or  t h e  r e c o r d ?

A: A n d r e w  H oge. *

Q: A n d  y o u r  a d d r e s s ?

A: M y  w o r k  a d d r e s s  is 3 2 0 1  "C" S t r e e t ,  S u i t e  706,

i A n c h o r a g e  99503. M y  h o m e  a d d r e s s  is 1 3 7 0  B e n n i n g t o n  D r i v e ,
|!

i A n c h o r a g e ,  99504.

Q: O k a y ,  t h a n k  you. Mr. Ba i l y.

BY D O U G L A S  BA I L Y ,  A T T O R N E Y  R E P R E S E N T I N G  L E A S E H O L D E R S

Q: W i l l  y o u  tell  us w h a t  y o u r  b u s i n e s s  o r  p r o f e s s i o n

is?

A: I' m  an a t t o r n e y  at lavr.

Q: A n d y o u ' r e  \n p r i v a t e  p r a c t i c e ?

A: In p r i v a t e  p r a c t i c e .

Q: A n d  to t a k e  o n e  of the r i s k s  t h a t  l a w y e r s  s h o u l d n ' t

take, I ' m  g o i n g  to ask y o u  s o m e  q u e s t i o n s  t h a t  I h a v e n ' t  d i s c u s s e c  

w i t h  you. Y o u  h a v e  b e e n  a s k e d  to c o m e  d o w n  h e r e  t o d a y  to t e s t i f y  

by m y s e l f  o n  b e h a l f  of the l e a s e h o l d e r s ?

A: Yes.
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Q: A n d  i t  is c o r r e c t ,  is i t  no t ,  t h a t  y o u  a n d  I h a v e

' n o t  d i s c u s s e d  in a n y  d e t a i l  y o u r  t e s t i m o n y ?|i
A: Yes.

Q: A n d  is it a l s o  c o r r e c t  t o  s a y  I b e l i e v e  t h a t  t h e

t h a t  t h e  p o s i t i o n ,  t h e  o p i n i o n s  t h a t  y o u  w i l l  e x p r e s s  t o d a y  w e r e  

n o t  p r e p a r e d  o r  d e r i v e d  a t  m y  r e q u e s t  o r  in c o n j u n c t i o n  w i t h  a n y  

p r e p a r a t i o n  f o r  t is h e a r i n g ?

A: No.

Q: D o  y o u  r e p r e s e n t  a n y  o f  t h e  l e a s e h o l d e r s  in

A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  t o  y o u r  k n o w l e d g e ?

A: T o  t h e  b e s t  o f  m y  k n o w l e d g e ,  I d o  n o t .  I u s e d  to

r e p r e s e n t  I n s i d e  A l a s k a  T o u r s ,  b u t  t h e y  h a v e  s o l d  t h e i r  p r o p e r t y ,  

s o  ... A n d  I s t i l l  r e p r e s e n t  them. T h e y  h o l d  t h e  s e c o n d  m o r t -
l

gage. O t h e r  t h a n  that, I d o n ' t  k n o w  o f  a n y b o d y .  O u r  f i r m  m i g h t ,

,1
;! b u t  . . .!i

Q: T h e  p o i n t  is, t h a t  it is c o r r e c t  ...
'i

A: B u t  I d o n ' t ,  ah, I m e a n  I d o n ' t  k n o w  of  it.
•i

i T h e r e ' s  a l i k e l i h o o d  w e  d o  h a v e  s o m e  ...
•i

Q: B u t  is it y o u r  u n d e r s t a n d i n g  t h a t  I c o n t a c t e d  y o u

jj c o n c e r n i n g  y o u r  t e s t i f y i n g  h e r e  b e c a u s e  I h a d  h e a r d  t h a t  y o u  h a v e  

|! p r e p a r e d  a p o s i t i o n ,  i n d e p e n d e n t l y  of t h i s  h e a r i n g ,  f o r  p r e s e n t a­

tio n  t o  t h e  G o v e r n o r ' s  T a s k  F o r c e ?

A: Yes. ( I n a u d i b l e ) in the s t a t e  l e a s e  p r o g r a m s .
;l
•i

Q: It is a l s o  m y  u n d e r s t a n d i n g  t h a t  I h a v e  b e e n

; a d v i s e d  b y  Mr. R a s m u s s e n  t h a t  y o u  are, h a v e  b e e n  a u t h o r i z e d  by
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f
N a t i o n a l  B a n k  of  A l a s k a  t o  s t a t e  w h a t  t h e  p o s i t i o n  o f  N B A  w o u l d  

b e  w i t h  r e s p e c t  to c o m m e r c i a l  l e n d i n g  o n  s t a t e  l e a s e s  in A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n ?

A: Yes.

Q: I w o n d e r  i f  y o u  w o u l d  r e l a t e  t h e m  to t h e  h e a r i n g

p a n e l ,  a n d  I ask, Mr. H o g e ,  t h a t  y o u  g i v e  t h i s  p r e s e n t a t i o n  in 

| c o m p a r a t i v e  s u m m a r y  w i t h  r e s p e c t  t o  the (inau d i b l e )  k n o w l e d g e  

|of t h e  l e a s e  t e r m s  c o n t a i n e d  i n  t h e  s t a n d a r d  s t a t e  l e a s e  f o r m s  

ij w h i c h  a r e  u t i l i z e d  i n  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  a n d  s o m e  o f  

t h e  d i f f i c u l t i e s  w h i c h  he  s e e s  w i t h  r e s p e c t  to f i n a n c i n g  i n s t i­

t u t i o n s  p a r t i c i p a t i n g  in r e a l  e s t a t e  l o a n s  a n d  c o m m e r c i a l  l o a n s  

in A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  ( i n a u d i b l e ) .

a B Y  MR. M I D D L E T O N

Q: Is t h i s  h i s  p o s i t i o n ,  o r  N B A ' s ?

B Y  MR. B A I L Y

A n d y  r e p r e s e n t s  NBA.

ij BY MR. H O G E

II
I r e p r e s e n t  N B A  on a c a s e - b y - c a s e  b a s i s ,  a n d  I ' v e  d e a l t

i| w i t h  o n e  .loan a t  H e n l i n  S u b d i v i s i o n  f o r  N B A  m o s t  r e c e n t l y  o n  an
I

| i n t e r i m  loan; a n d  I ' v e  d e a l t  w i t h  g r o u n d  l e a s e s ,  in f a c t  r e p r e -  

s e n t i n g  t h e  d e v e l o p e r  on  a p a r k i n g  g a r a g e  o v e r  h e r e  w h i c h  is
!i
!' s i m i l a r  to the s t a t e  g r o u n d  lease. A n d  I ' v e  d e a l t  w i t h  o t h e r
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g r o u n d  l e a s e s ,  b o t h  s u b o r d i n a t e d  a n d  u n s u b o r d i n a t e d ,  f o r  N a t i o n a l  

B a n k  o f  A l a s k a ,  W a s h i n g t o n  M o r t g a g e .  I r e p r e s e n t  s e v e r a l  l e n d e r s  

o u t s i d e  a n d  in t h e  s t a t e ,  a n d  I g a t h e r  I ' m  r e f l e c t i n g  w h a t  c o n­

c l u s i o n s  I ' v e  d r a w n  f r o m  t h a t  e x p e r i e n c e  as to  w h a t  l e n d e r s  

g e n e r a l l y  r e q u i r e  o f  l o a n s  o f  t h i s  n a t u r e .  T h e  s t a t e  h a s  a 

p o l i c y ,  w h i c h  I u n d e r s t a n d ,  o f  l e a s i n g  i t s  la n d s .  H o w e v e r  l e a s­

ing i t s  l a n d s  h a s  s e v e r a l  p r o v i s i o n s  w h i c h  c a u s e  c o n c e r n  to 

l e n d a r s  a n d  r e a l l y  a f f e c t  t h e  p o s s i b i l i t y  o f  f i n a n c i n g  t h e  p r o­

ject. M a y b e  in n a r r a t i v e  f o r m  I c o u l d  ... I ' v e  g o t  a p a d  h e r e ,  

j u s t  t o  k e e p  t r a c k  o f  the m a i n  h e a d i n g s  a n d  t h e n  m a y b e  a f t e r  I' v e  

t e s t i f i e d  I c a n  g i v e  s o m e  r a n k i n g  t o  w h a t  I t h i n k  a r e  t h e  m o r e  

i m p o r t a n t  o n e s .  T h e  o b v i o u s l y  m o s t  i m p o r t a n t  o n e  is t h a t  t h e  

s t a t e  w i l l  n o t  s u b o r d i n a t e .  A n d  t h a t  r e a l l y  is the m o s t  c r u c i a l  

one, b e c a u s e  w h e n  t h a t  o c c u r s  t h a t  m e a n s  t h a t  the l e n d e r  m u s t ,  if 

he f o r e c l o s e s  h i s  s e c u r i t y  i n s t r u m e n t ,  w h i c h  u s u a l l y  is a d e e d  of 

t r u s t ,  m u s t  c o m e  in a n d  a s s u m e  t h e  r e s p o n s i b i l i t i e s  o f  t h e  lessee, 

Now, t h a t  m a y  n o t  s o u n d  l i k e  m u c h ,  b u t  y o u ' v e  g o t  to r e a l i z e  in 

t h e  l e n d i n g  b u s i n e s s  t h a t  the l e n d e r ,  w h e n  he d o e s  c o m e  in for 

f o r e c l o s u r e ,  m e a n s  t h a t  h i s  b o r r o w e r ' s  g o t t e n  i n t o  t r o u b l e .  An d ,  

u s u a l l y ,  if h e ' s  g o t t e n  i n t o  t r o u b l e  o n  t h e  l o a n - - t h e  r e a l  e s t a t e  

p r o j e c t — t h e r e  a r e  a w h o l e  n u m b e r  o f  d e f a u l t s  w h i c h  the l e n d e r  

t h e n  m u s t  o f  n e c e s s i t y  c u r e  to p r o t e c t  his s e c u r i t y .  A n d ,  o b v i­

o u s l y ,  if h i s  b o r r o w e r  is in t r o u b l e ,  he  c a n ' t  g o  a g a i n s t  h i s  

b o r r o w e r — his b o r r o w e r  is p r o b a b l y  b a n k r u p t  o r  n e a r l y  s o — so h e ’s 

g o t  to  l o o k  to h i s  s e c u r i t y ,  w h i c h  is tho p r o j e c t ,  to p r o t e c t
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h i m s e l f .  No w ,  t h a t  is a r i s k  in the l e n d i n g  b u s i n e s s .  I t h i n k

j m o s t  l e n d e r s  a c c e p t  that. But, w h e n  t h e y  in a d d i t i o n  h a v e  to 

|l d e a l  w i t h  a t h i r d  p a r t y ,  t h e  S t a t e  o f  A l a s k a  in t h i s  c a s e — b u t  

a n y b o d y  e l s e ,  it c o u l d  b e  t h e  C i t y  of  A n c h o r a g e ,  o r  t h a t — w h o  

a r e  s i t t i n g  t h e r e  w i t h  a d e f a u l t i n g  b o r r o w e r  ... I m e a n ,  a 

d e f a u l t i n g  l e s s e e  ... the p r e s s u r e  is o n  t h e  l e n d e r  t o  c u r e  a l l  

t h e s e  d e f a u l t s  a n d  t r y  to m a k e  s o m e t h i n g  r a t i o n a l  o u t  of  r e a l l y  

a m e s s e d  up  s i t u a t i o n .  S o  t h a t ' s  w h y  s u b o r d i n a t i o n  is j u s t  v e r y  

i m p o r t a n t .  It m a k e s  a n o t h e r  d i f f e r e n c e ,  too, in e v a l u a t i n g  t h e  

p r o j e c t ,  b e c a u s e  if t h e r e  is s u b o r d i n a t i o n  it m e a n s  t h a t  the 

l e n d e r  c a n  c o m e  in a n d  t a k e  t h e  fee. It a l s o  m e a n s  t h a t  fee is 

a v a i l a b l e  as s e c u r i t y  for the loan. If i t ' s  j u s t  a g r o u n d  l e a s e

|! t h a t  c a n  go  up e v e r y  fi v e  y e a r s ,  o r  w h e n e v e r  y o u r  r e a p p r a i s a l

II
ij i n c r e m e n t s  a r e  s t a t e d  for in t h e  lease, t h e n  t h a t  l e a s e  r e a l l y

J! h a s  v e r y  l i t t l e  s e c u r i t y ,  y o u  know, t o w a r d s  y o u r  p r o j e c t .  Y o u

r e a l l y  a r e  l o o k i n g  to the c o m m e r c i a l  p r o j e c t  t h e n  to c a r r y  o n e  o f  

t h e  loans. So, s u b o r d i n a t i o n  is a ve r y  c r i t i c a l  thing. Now, the 

s t a t e  is t a k i n g  the p o s i t i o n  t h a t  it w i l l  n o t  o r  c a n n o t  s u b o r d i n­

ate. So, the t h i n g s  th e n  t h a t  l e n d e r s  look to w h e n  t h e y  m a k e  

w h a t  w e  c a l l  u n s u b o r d i n a t e d  g r o u n d  l e a s e  l o a n s  b e c o m e  e v e n  m o r e  

IJ c r i t i c a l ,  a n d  t h o s e  t h i n g s — a g a i n ,  net in t e r m s  o f  i m p o r t a n c e ,

ii

jj b u t  all o f  them, I t h i n k  h a v e  s o m e  v a l u e — a r e  first, w h a t  h a p p e n s  

to the r e n t ?  In o t h e r  w o r d s ,  if y o u ' r e  m a k i n g  a loan, a n d  y o u
Ii

m a k e  the e v a l u a t i o n  o f  t h e  p r o j e c t - - a n d , a g a i n ,  I'm t a l k i n g  a b o u t

i!
; h o w  l e n d e r s  e v a l u a t e  it, m a y b e  n o t  li k e  a r e a l  e s t a t e  a p p r a i s e r ,

l!
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'I

a l t h o u g h  t h e r e ' s  a s i m i l a r i t y — y o u ' v e  g o t  to say, "Can th i s  

p r o j e c t  b e a r  t h e  c o s t s  a s s o c i a t e d  w i t h  that, a n d  p a y  b a c k  t h e  

loan?" I m e a n ,  t h a t ' r  u l t i m a t e  . w h a t  it h a s  to do. If o n e  of 

t h ose f a c t o r s ,  w h i c h  is u s u a l l y  a m a j o r  f a c t o r  in t h e  g r o u n d  

rent, c a n  d r a m a t i c a l l y  i n c r e a s e ,  t h e n  y o u  g e t  i n t o  a v e r y  c r i t i c a l  

s i t u a t i o n  as t o  w h e t h e r  t h e r e ' s  e n o u g h  m o n e y  c o m i n g  b a c k  to p a y  

o f f  t h e  loan. So, g e n e r a l l y ,  l e n d e r s  r e q u e s t  t h a t  t h e r e  e i t h e r  

be  a l e v e l  t e r m  r e n t  o r  t h a t  t h e  r e n t  b e  a s c e r t a i n a b l e .  A n d  in 

fact f o r  a t  l e a s t  s a v i n g s  a n d  loans, b y  f e d e r a l  law, t h a t ' s  a 

r e g u l a t i o n  t h a t  is r e q u i r e d ,  a n d  the r e g u l a t i o n  w h e n  I last 

l o o k e d  at it a c o u p l e  y e a r s  a g o  p r o v i d e d  t h a t  t h e  rent h a s  to  v>e 

a s c e r t a i n a b l e  f o r  a t e r m  of  at l e a s t  t e n  y e a r s  a f t e r  the t e r m  of  

the loan. A n d  I'll e x p l a i n  w h y  t h a t ' s  r e q u i r e d .  T h a t  also, 

w h i l e  not n e c e s s a r i l y  a l e g a l  r e q u i r e m e n t ,  is g e n e r a l l y  f o l l o w e d  

by m o s t  b a n k s  in A l a s k a ,  a n d  s o m e  i n s u r a n c e  c o m p a n i e s ,  d e p e n d i n g  

on w h e t h e r  t h e y ' r e  w h a t  w e  c a l l  an  e a s t e r n  li f e  i n s u r a n c e  c o m p a n y  

o u t  o f  N e w  York, h a v e  o t h e r  t e r m s ,  l i k e  80 p e r  c e n t  of the loan 

term. N o w  fhe r e a s o n  for t h a t  is t h a t  if the l e n d e r  h a s  to c o m e  

in on an u n s u b o r d i n a t e d  loan, h e  can e x t e n d  the t e r m s  o f  p a y m e n t  

to e v e n t u a l l y  r e c a p t u r e  h i s  loan. In o t h e r  w o r d s ,  he c a n  p u s h  

the p a y m e n t s  o u t  f o r  f i v e  y e a r s  if t h e r e ' s  a d e f a u l t .  F i v e  y e a r s  

to go. T h e n  y o u  c a n  p u s h  t h e m  o u t  to f i f t e e n  a n d  p r e s u m a b l y  

r e c a p t u r e  y o u r  loan. I m i g h t  a d d  I m a d e  a c o n m e n t  to t h e  Governor' 

C o m m i t t e e  o n  that, t h a t  w h i l e  r e g u l a t i o n s  n o w  p r o v i d e  for l e v e l  

term, I m e a n  t h e y  p r o v i d e  for level t e r m  p a y m e n t s  d u r i n g  the t e r m
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,y e a r s .  So, the r e n t  is v e r y  i m p o r t a n t .

i!
T h e  n e x t  i t e m  t h a t  c a u s e s  r e a l  d i f f i c u l t y  is t h a t  t h e

i

r e g u l a t i o n s  are t o t a l l y  i n a d e q u a t e  to c u r e  d e f a u l t s .  T h e  r e g u l a -

II
j t i o n  s a y s  t h a t  if  t h e  g r o u n d  l e a s e  is f o r f e i t e d ,  t h e n  t h e  s t a t e  

! w i l l  r e c o g n i z e  the l i e n h o l d e r ,  p r e s u m a b l y  the m o r t g a g e e  o r  t h e
I

|j l e n d e r .  B u t  chis is o n l y  a f t e r  t h e  l e a s e  is t e r m i n a t e d .  T h a t  is 

, n o t  o- m u c h  h e l p  to a n y b o d y ,  b e c a u s e  t h a t  p r o c e d u r e  c a n  t a k e  a
i

|jcertain a m o u n t  o f  t i m e  b e c a u s e  o f  t h e  r e q u i r e m e n t ,  as I u n d e r s t a n d  

i; in t h e  M c C a r r e y  c a se, t h a t  a n y  l e s s e e  w h o  is b e i n g  d e f a u l t e d  c a n

I g e t  a h e a r i n g . . .  I m e a n ,  t h a t  c a n  d r a g  o n  f o r e v e r .  A n d  y o u  n e e d ,
i

i y o u  k n o w ,  if y o u ' v e  g o t  p r o b l e m s — I c a n  t e l l  y o u  in the l e n d i n g

‘'bu s i n e s s ,  I' v e  b e e n  in s o m e  l o a n s  t h a t  h a v e n ' t  a l w a y s  w o r k e d  o u t
j!
;|as w e l l  as the l e n d e r  p l a n n e d — y o u ' v e  g o t  to g e t  in t h e r e  a n d
M

s o l v e  t h e  p r o b l e m s  now. T h e  p r o b l e m s  o n i y  c o m p o u n d  t h e m s e l v e s  if

j;
I'you're f o r c e d  t o  w a i t .  So, y o u  d e f a u l t  p r o v i s i o n s  in the p r e s e n t
i':i
!s t a t e  g r o u n d  l e a s e  a r e  t o t a l l y  i n a d e q u a t e ,  flnd I g a v e  t h e  i l l u s -

IJ
I*
;,tration to t h e  G o v e r n o r ' s  C o m m i t t e e ,  a n d  I ' v e  g i v e n  it to
•i|j
y o u  h e r e ,  b e c a u s e  I t h i n k  t h e r e ' s  s o m e  i m p o r t a n c e  to it. T h e

r
a s s i g n m e n t  l e a s e  f o r m  t h a t  y o u  a r e  r e q u i r e d  to use a n d  a n a l y z e

i!
!it  h a s  a b o u t  t w o  s e n t e n c e s .  A n d  I b r o u g h t  a l o n g ,  j u s t  to s h o w  

y o u  w n a t  it l o o k s  like. T h i s  is a c o p y  o f  the g r o u n d  l e a s e  w i t h

ij

1 t h e  C i t y  o f  A n c h o r a g e  for t h e  p a r k i n g  g a r a g e .  A n d  m o s t  of t h o s e
ii 
I!
^ p r o v i s i o n s  g o v e r n  t h e  t y p e  o f  c o n s t r u c t i o n ,  the type o f  the
I;

p r o j e c t ,  c u r i n g  of  d e f a u l t s ,  w h a t  h a p p e n s  in t h e  e v e n t  o f  c o n d e m -

o f  t h e  l o a n ,  i t  o u g h t  t o  be t h e  t e rm  o f  t h e  l o a n  and up t o  t e n
11
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n a t i o n ,  w h a t  h a p p e n s  in t h e  e v e n t  o f  c a s u a l t y .  Y e t  the s t a t e  

r e a l l y  n e v e r  a d d r e s s e s  a n y  o f  t h e s e  r e a l l y  c r i t i c a l  p r o b l e m s  in 

t h e i r  g r o u n d  l e a s e  a s s i g n m e n t  forms. So, o n e  o f  t h e  t h i n g s  w e ' v e  

a t t e m p t e d  t o  d o  ... I k n o w  in  t h e  f i r s t  P e n n y  loan, w h e n  t h i s  

w h o l e  g e n e r a l  p r o b l e m  s t a r t e d  c o m i n g  u p  ... w a s  w e  d r a f t e d  o u r  

o w n  a s s i g n m e n t .  W e  f i n a l l y  a g r e e d  t o  t h a t  w i t h  t h e  s t a t e ,  a n d  I 

t h i n k  i t ' s  f o u r  l e g a l  p a g e s  o f  s i n g l e - t y p e d  s p a c e ,  it wa s ,  e v e r y  

w o r d  w a s  n e g o t i a t e d .  N o t  n e c e s s a r i l y  t h e  m o s t  s a t i s f a c t o r y  

t h i n g ,  b u t  a c c e p t a b l e  to t h e  l e n der. I ' m  n o t  a b d i c a t i n g  e i t h e r  

t h a t  y o u  h a v e  t o  h a v e  b i g  g r o u n d  l e a s e s  l i k e  this, b u t  t h e r e  

c e r t a i n l y  ... t h e r e  s h o u l d  b e  d i s c r e t i o n ,  a n d  it s h o u l d  be r e c o g­

n i z e d  t h a t  v a r i o u s  p r o j e c t s  r e q u i r e  v a r i o u s  l o a n  c o n d i t i o n s .  A n d  

t h e n  I t h i n k  y o u ' v e  g o t  to a d d r e s s  t hat, a n d  t h e  f a c t  t h a t  y o u  

d o n ' t  h a v e  it m a k e s  it v e r y  r i s k y .  R e a l l y ,  w h a t  is h a p p e n i n g ,  I 

t h i n k  y o u  w i ] 1 find, is t h e  p r o j e c t s  t h a t  a r e  b e i n g  a n d  w i l l  b e  

d e v e l o p e d  u n t i l  t h e s e  a r e a s  a r e  r e s o l v e d  o r  t h e r e ' s  s o m e  r e a s o n­

a b l e  p o l i c y  on s o m e  of  t h e s e  t h i n g s ,  is t h e  l e n d e r s  w i l l  m a k e  

s o m e  l o a n s — I ' m  n o t  s a y i n g  t h e y  w i l l  n e v e r  m a k e  a l o a n — b u t  

t h e y ' l l  m a k e  t h e m  o n  t h e  c r e d i t  o f  t h e  b o r r o w e r ,  a n d  n o t  o n  the 

p r o j e c t .  In o t h e r  w o r d s ,  o b v i o u s l y  if y o u ' r e  d e a l i n g  w i t h  G e n e r a l  

M o t o r s  C o r p o r a t i o n  t h e y  c a n  s i g n  a n o t e  and, y o u  k n o w ,  t h e y ' r e  

n o t  g o i n g  to be as c o n c e r n e d .  But, w h e n  y o u  t a l k  a b o u t  t h e  k i n d s  

o f  p e o p l e  t h a t  d e a l  in A l a s k a  w h o  a r e  n o t  of t h e  f i n a n c i a l  c a l i b e r  

o f  G e n e r a l  M o t o r s ,  t h e n  t h e  l e n d e r  is g o i n g  to be l o o k i n g  to t h a t  

p r o j e c t  to m a k e  t h o s e  p a y m e n t s ,  a n d  n o t  to  the p a r t i c u l a r  l e n d e r .
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So, I t h i n k  i t ' s  j u s t  g o i n g  t o  c u t  o f f  a n d  h a s  to h a v e  a n  a d v e r s e
j

^effect o n  f i n a n c i n g ,  e s p e c i a l l y ,  I t h i n k ,  w i t h  s o m e  o f  t h e  d r a m -
i

jatic r e n t  i n c r e a s e s .  Y o u  j u s t  w o u l d n ' t ,  as a l e n d e r ,  b e  t o o

jj
e n t h u s i a s t i c  a b o u t  m a k i n g  a l o a n  if  y o u  k n o w  t h a t  r e n t  c a n  j u m p  

t h a t  d r a m a t i c a l l y  e v e r y  f i v e  y e a r s .  It  just, y o u  k n o w ,  t h a t ' s  

... to  m e  t h a t ' s  j u s t  c o m m o n  s e n s e .

A n o t h e r  a r e a  t h a t  b e c o m e s  i m p o r t a n t ,  I thi n k ,  is in 

t h e s e  g r o u n d  l e a s e s - - a n d  t h e y ' v e  ... t h e r e ' s  a l i t t l e  v a r i e t y  in 

t h e m ,  t h e  a v i a t i o n  l e a s e  is, I t h i n k ,  a l i t t l e  d i f f e r e n t  t h a n  t h e  

D i v i s i o n  o f  L a n d s ,  b u t  i t ' s  t h e  s a m e  p r o b l e m .  On e ,  a c o n d e m n a t i o n  

id p u t t i n g  t h r o u g h  p u b l i c  r o a d s  a n d  i m p r o v e m e n t s .  I k n o w  in the
ii

jlpenney g r o u n d  l e a s e  t h e y  t r i e d  to  n e g o t i a t e  s o m e  o f  t h o s e  p o i n t s .

' i
!ln o t h e r  w o r d s ,  t h e  r e a s o n  w h y  y o u  do  t h a t  is you, w h e n  y o u  g e t  a 

jjState g r o u n d  l e a s e  o r  m a k e  a d e v e l o p m e n t ,  y o u ' r e  p l a n n i n g  to p u t  

|"X" b u i l d i n g  h e r e ,  "Y" b u i l d i n g  t h e r e ,  "Z" b u i l d i n g  h e re. If y o u

jj
'were b u i l d i n g  a s h o p p i n g  c e n t e r ,  i t ' s  c r i t i c a l  th a t  y o u  h a v e
I•I
I c e r t a i n  t e n a n t s - - w h a t  t h e y  c a l l  " a n c h o r  t e n a n t s " ,  " n a t i o n a l
ij
••
‘te n a n t s " ,  " r e g i o n a l  t e n a n t s " .  If t h e  s t a t e  c a n  c o m e  t h r o u g h  a n d  

jbuild a r o a d  a n d  s a y — I g u e s s  in s o m e  o f  t h e  a v i a t i o n  l e a s e s  t h e y

II
:only h a v e  to p a y  y o u  f o r  the l a n d -  but, if t h e y  c a n  just g o

II
. t h r o u g h  and, w i t h o u t  a n y  r e g a r d  to  y o u r  p l a n n i n g ,  t a k e  c o n d e m n a -  
Ii
'j
jtion, t h a t ' s  a n o t h e r  r i s k  t h a t  t h e  l e n d e r ' s  g o t t a '  take. W h i l e

^jtrue, t h e r e ' s  the r i g h t  o f  p r i v a t e  c o n d e m n a t i o n  in a n y  p r o j e c t ,

jj
,ibut the p r e v a i l i n g  t h i n g  o f  t h a t  is, at l e a s t  the l i t t l e  experience
M

I h a d  w i t h  the D e p a r t m e n t  of H i g h w a y s ,  b o t h  as a n  a t t o r n e y  g e n e r a l
I
i

ii
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I a n d  o u t s i d e  o f  it, is o b v i o u s l y  t h e  s t a t e ' s  g o i n g  to lo o k  to u s e  

j s t a t e  l a n d s  b e f o r e  it c o n d e m n s  p r i v a t e  l a n d s .  I m e a n ,  t h a t ' s  

'| l o g i c a l ,  ' c a u s e  it c o s t s  t h e  s t a t e  s o m e t h i n g .  ( i n a u d i b l e ) .

i
j Y o u ' v e  g o t  t o  r e c o g n i z e  s o m e  o f  t h o s e  p r o t e c t i o n s .  I d o n ' t  k n o w

j l
,! t h a t  c a s u a l t y  i n s u r a n c e  b e c o m e s  s i g n i f i c a n t  to t h e  st a t e ,  b u t  

! o b v i o u s l y  o n  t h e  p a r k i n g  g a r a g e  h e r e  t h a t ' s  v e r y  s i g n i f i c a n t ,  I
I
i t

m e a n  c a s u a l t y  i n s u r a n c e .  So, t h o s e  a r e  w h a t  I c a l l  n o r m a l  l e a s e  

j p r o v i s i o n s  t h a t  r e a l l y  a r e n ' t  a d e q u a t e l y  p r o v i d e d  f o r  u n d e r  t h e  

•j s t a t e  r e g u l a t i o n s ,  a n d  I ' v e  a d v o c a t e d  t o  t h e  G o v e r n o r ' s  C o m m i t t e e
If
'I t h a t ,  to t h e  e x t e n t  p o s s i b l e ,  t h e r e  o u g h t  t o  b e  g i v e n  d i s c r e t i o n

'J
I t o  t h e  D i r e c t o r  o r  s o m e o n e  in h i s  o f f i c e  t h a t  t h e s e  t h i n g s  c a n  be 

i n e g o t i a t e d .  T h e  s t a t e ,  o f  c o u r s  - , is u l t i m a t e l y  p r o t e c t e d  b e c a u s e  

; i t  n e v e r  s u b o r d i n a t e s .  A n d  b y  n e v e r  s u b o r d i n a t i n g  it w i l l  a l w a y s

j
I h a v e  the l a n d  a n d  t h e  i m p r o v e m e n t s  o n  it. So, t h o s e  a r e  the ...

II
l! I t h i n k  . . . the m a i n  a r e a s  I a d d r e s s  m y s e l f  to. I m a d e  c o m m e n t s
it<j
'j to t h e  C o m m i t t e e  o n  s o m e  o f  t h e  t h i n g s  t h a t  a r e  i n v o l v e d .  Y o u  

: g e t  d i f f e r e n t  p r o b l e m s ,  o f  c o u r s e ,  w i t h  r e s i d e n t i a l  h o u s i n g ,  F H A

'I
i j  r e q u i r e m e n t s  ... b u t  I t h i n k  t h a t  g e n e r a l  c a t e g o r y  o f  t h i n g s  t h a t

r
I the g e n e r a l  p r o b l e m  a r e a s  t h e r e ' s  d i f f e r e n t  s o l u t i o n s ,  o f  c o u r s e .

il
I So, t h o s e  g e n e r a l l y  w o u l d  b e  t h e  c o n s i d e r a t i o n s  t h a t  I t h i n k  a n y  
ij

jj  l e n d e r  is l o o k i n g  at in d e t e r m i n i n g  w h e t h e r  to m a k e  a l oan; and, 

o b v i o u s l y ,  a l e n d e r  is g o i n g  t o  ... y ' k n o w ,  if y o u ' v e  g o t  a g o o d

j j  p r o j e c t  on fee l a n d  o r  s u b o r d i n a t e d  l e a s e  l a n d  v e r s u s  a p r o j e c t
:l

,jon s t a t e  l a n d  ... y ' k n o w ,  a c o m p a r a b l e  p r o j e c t ,  y o u ' v e  j u s t  ...

'! t h e  l e n d e r ' s  g o t  to b e  l o o k i n g  at the fee land. I m e a n ,  t h e r e ' s
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j j u s t  t o o  m u c h  u n c e r t a i n t y  in t h i s  a r e a ,  a n d  I r e a l l y  t h i n k  the

' s t a t e  n e e d s  t o  a d d r e s s  t h o s e  q u e s t i o n s .  A n d  I h o p e  t h e y  w i l l .  I

!■
jl m e a n ,  I t h i n k  i t ' s  i m p o r t a n t  if y o u ' r e  g o i n g  t o  h a v e  s t a t e  l a n d

i!
ji a n d  y o u ' r e  g o i n g  t o  h o l d  o n  to it a n d  l e a s e  it, t h e n  y o u  o u g h t  to

i,
!' p r o v i d e  t h e  m e a n s  to  d e v e l o p  it. Y o u  k n o w ,  u n l e s s  y o u  w a n t  to 

' l e a v e  it a s  p a r k  land, b u t  t h e n  if y o u  w a n t  t o  l e a v e  it as p a r k  

land, w h i c h  m a y  b e  a l e g i t i m a t e  c h o i c e  b y  t h e  s t a t e ,  t h e n  y o u
I

j s h o u l d n ' t  b e  f o r c e d  to l e a s e  it, a n d  it s h o u l d  h a v e  n e v e r  b e e n  

g i v e n  ( i n a u d i b l e ) .  T h a t ' s  r e a l l y  t h e  o b j e c t  o f  t h i s  ( i n a u d i b l e ) .

I
j T h a t  r e a l l y  is t h e  a r e a s  t h a t  I w o u l d  s t r e s s  t o  t h i s  c o m m i t t e e .

II
il
I
ij MR. B A I L Y

'I
! Y o u r  h o n o r ,  I h a v e  n o t h i n g  ... n o  f u r t h e r  q u e s t i o n s .
i
■i

, MR. M I D D L E T O N
i

Mr. G i s s b e r g .

1 JJIIN G I S S B E R G ,  A S S I S T A N T  A T T O R N E Y  G E N E R A L
*! *

Q: R i g h t .  Mr. H o g e ,  h o w  l o n g  h a v e  y o u  b e e n  in the
I.

!| A n c h o r a g e  a r e a ?

'I A: A n c h o r a g e ,  A l a s k a ?  I ' v e  l i v e d  in A n c h o r a g e  s i n c e
!l

i 1965.

Q: A n d  h a v e  y o u  b e e n  f a m i l i a r  w i t h  t h e  A l a s k a  I n d u s -

.t
i! t r i a l  S u b d i v i s i o n ?
i|

A: I ' v e  s e r v e d  it, yes.
jl

!I
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Q: Y o u  h a ve, r e v i e w e d  ( i n a u d i b l e )  l e a s e  a g r e e m e n t s

for t h a t  p a r t i c u l a r  a r e a  ...

A: In c o n n e c t i o n  w i t h  t h i s  c o m m e n t s  b e f o r e  the C o m m i t­

tee I l o o k e d  at a lease. I c a n ' t  t e l l  y o u  for t h i s  h e a r i n g  t o d a y  

I i n t i m a t e l y  r e v i e w e d  it.

Q: T h e  p r o v i s i o n s  t h a t  y o u  m e n t i o n e d ,  t h o u g h ,  w e r e

f r o m  a s t a t e  l e a s e  a n d  t h e y  w e r e  a p p l i c a b l e ,  o f  c o u r s e  (inaudible).

A: Yes, I t h i n k  so.

Q: A s  f a r  as ( i n a u d i b l e ) .

A: I m e a n ,  I t h i n k  t h e y ' r e  p r e t t y  s t a n d a r d  provisions.

Q: N o w ,  u n t i l  ... y o u  t a l k e d  a b o u t  t h i s  ten y e a r s '

s e c u r i t y  p e r i o d  p a s t  the n o r m a l  t i m e  o f  t h e  loan. W h a t ' s  the 

n o r m a l  t e r m  o f  a l o a n  t h a t  y o u r  b a n k  h a s  b e e n  i n v o l v e d  in?

A: W e l l ,  let m e  g i v e  y o u  ... t h e r e ' s  b e e n  a l i t t l e

c h a n g e  in that, a n d  t h a t ' s  b e c a u s e  of o u r  i n f l a t i o n  w h i c h  w e  

d o n ' t  s e e m  to b e  a b l e  to c o n t r o l .  It u s e d  to b e  l e n d e r s  w o u l d  

l o a n  - - a n d  a g a i n - - a  v a r i e t y  of t e r m s  o n  g r o u n d  l e a s e  loans. B u t  

s a y  y o u ' r e  l o o k i n g  a t  a 2 0 - y e o r  term, m a y b e  a 2 5 - y e a r  t e r m  o f  a 

loan. But w h a t  the l e n d e r s  do n o w  is m a k e  t h e  p a y m e n t s  a m o r t i z e
i

o n  e i t h e r  a 2 0 - y e a r  b a s i s ,  25, 28, I ' v e  s e e n  29. But t h e y  h a v e  a 

b a l l o o n  at the e n d  o f  15 y e a r s ,  a n d  t h e  b a l l o o n  is t h e r e  so t h a t  

if t h e  m o n e y  m a r k e t — in o t h e r  w o r d s ,  t h e  l e n d e r s  t r a d i t i o n a l l y  

g o t  c a u g h t  in f o u r  p e r  c e n t  w h e n  m o n e y  r a t e s  a r e  at  ten. N o w  

t h e y  c o u l d  n e v e r  g e t  o u t  of the lo a n  for t h i r t y  y e a r s .  So, as a 

c o m p r o m i s e ,  t h e y ' r e  l o o k i n g  at t e n  y e a r s ,  15 y e a r s ,  a b a l l o o n ,  so
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.1

t h a t  a t  l e a s t  t h e y  c a n  l o o k  a t  t h e  l o a n  a g a i n .  A n d  t h e n  t h e

;i
n a t u r e  o f  t h e  p r o v i s i o n s ,  at l e a s t  I h a v e  w r i t t e n  f o r  N a t i o n a l

'i
j B a n k  o f  A l a s k a ,  W a s h i n g t o n  M o r t a g e  S a v i n g s  a n d  L o a n  i n  Washington,

!! a r e  t h a t  t h e n  t h e y  h a v e  a n  o p t i o n  to  c o n t i n u e  t h e  p a y o u t  o v e r  the
It
I
! n e x t  20 y e a r s  o r  25 y e a r s .  It v a r i e s ,  b u t  t h a t ' s  o n e  t h i n g  

| t h a t ' s  ... I ' v e  g o t  t o  q u a l i f y  m y  r e m a r k  on. But, a s s u m i n g  

| y o u ' r e  d e a l i n g  w i t h  a 20 o r  2 5 - y e a r  t e r m ,  t h e n  t h e  t e n  y e a r s  y o u  

w o u l d  a d d  to  t h e  m a x i m u m  t e r m  o f  t h e  l oan. But, as I s t a t e d ,  

s o m e  o f  t h e  N e w  Y o r k  l i f e  i n s u r a n c e  c o m p a n i e s ,  I m a y  e v e n  h a v e  a 

l e t t e r  o n  t his, w e  h a v e  a ... w h e n  w e  w e r e  d o i n g  t h e  p a r k i n g  

g a r a g e ,  w e  h a d  to p u t  in a p r o v i s i o n  b e c a u s e  o u r  l o n g - t e r m  commit- 

j m e n t  w a s n ' t  f u l l y  c o m m i t t e d  at t h a t  p o i n t  to g e t  e n o u g h  t e r m  so

l!
w e  c o u l d  m a k e  t h e  l o a n  to w h o e v e r  c a m e  a l o n g ,  a n d  I t h i n k  i t ' s  80 

p e r  c e n t — t h e r e  m a y  e v e n  b e  a f e w  t h a t  a r e  75 p e r  c e nt. So, if 

y o u  h a v e  a 2 0 - y e a r  t e rm, y o u  t a k e  in e f f e c t  20 p e r  c e n t  o f  the 

20, w h i c h  w o u l d  b e  f o u r  a d d i t i o n a l  y e a r s .

Q: O k a y .

A: If y o u ' r e  a n  80 p e r  c e n t  l e n d e r .  If y o u ' r e  a 25
'I

Ji p e r  c e n t  l e n d e r ,  t h e y  w a n t  fi v e  a d d i t i o n a l  y e a r s .  If y o u ' r e  a 30
i• j #
y e a r  loan, y o u ' d  h a v e  s i x  y e a r s ,  if y o u ' r e  a 75 p e r  c e n t  l e n d e r  

y o u ' r e ,  w e l l ,  y o u ' r e  a d d i n g  a b o u t  e i g h t  y e a r s .  If y o u ' r e  d e a l i n g

;|| w i t h  a n  S & L - - s a v i n g s  a n d  loan, f e d e r a l — y o u ' r e  a d d i n g  ten y e a r s .

I
" i f  y o u ' r e  d o i n g  w i t h  NBA, g e n e r a l l y ,  o b v i o u s l y  e v e r y  l e n d e r  w h e r e

' h e ' s  g o t  d i s c r e t i o n  m a k e s  e x c e p t i o n s .  I t h i n k  t h e y  g e n e r a l l y
j!
t a l k  a b o u t  ten y e a r s .  T h e y  g e n e r a l l y  f o l l o w  ten y e a r s .  T h a t ' s
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J

I

i i

,b e e n  m y  e x p e r i e n c e .

Q: T h a t ' s  v e r y  c o m p l i c a t e d  a n d  i n t e r e s t i n g .  I d o n ' t

k n o w  it v e r y  w e l l .  If t h e  s t a t e  c o u l d  ... if y o u  g o t  an a p p l i c a -

II

t i o n  f o r  s o m e b o d y  w i t h  o n e  o f  t h e s e  s t a t e  l e a s e s ,  a n d ,  I m e a n ,  

y o u  l o o k e d  a t  it o n  t h e  b a s i s  o f  w h a t  y o u  h a v e  s a i d  v e r y  p o s s i b l y  

t h e y  m i g h t  s a y  no, w e  c a n ' t  l e n d  o n  t h i s  b e c a u s e  w e  d o n ' t  k n o w  

w h a t  t h a t  r a t e  is g o i n g  t o  b e  in  15 y e a r s  f r o m  no w .  It w i l l  h a v e  

c h a n g e d  t h r e e  t i m e s  b y  t h en. T h e  r e n t a l  r a t e  m a y  h a v e  g o n e  u p  

q u i t e  h i g h ,  s o  w e  ...

A: Yeh.

Q: Y o u ' d  sa y ,  in l i g h t  o f  t h e  f a c t  t h a t  t h e r e ' s  n o

s u b o r d i n a t i o n ,  w h y ,  it w o u l d  b e  d i f f i c u l t  f o r  us t o  l o a n  o n  t h at. 

If y o u r  l o a n  w a s  f o r  20 e a r s  a n d  if y o u  w e r e  a b l e  to g i v e  t h e m  

t e s t i m o n y ,  t h e  l e n d e r ,  t h e  p e r s o n  w h o  w a n t e d  t h e  m o n e y ,  e v i d e n c e  

t h a t  no, w e  c a n ' t  l o a n  o n  t h i s  u n l e s s  w e  k n o w  t h a t  t h a t  r a t e  is 

I g o i n g  to  b e  f i x e d  for t e n  y e a r s  b e y o n d  t h e  t e r m  o f  o u r  loan, a n d  

! t h e y  c a m e  b a c k  w i t h  a s t a t e m e n t  f r o m  t h e  D i v i s i o n  of  L a n d s  t h a t  

 ̂ we w i l l  f i x  it at t h i s  r a t e  f o r  t h e  l e n g t h  o f  y o u r  l o a n  p l u s  20 

Ji y e a r s ,  t h e n  y o u  w o u l d  b e  a b l e  to l e n d  o n  it, b e c a u s e  y o u  w o u l d  

; j k n o w  the rate. If t h a t  w e r e  p o s s i b l e .

il

A: J e s , t h a t  w o u l d  e l i m i n a t e  t h a t  p r o b l e m  on  rent.

Q: I p r e s u m e  y o u  a r e  f a m i l i a r  e n o u g h  w i t h  w h a t  h a p p e n s

in t h e  ( i n a u d i b l e )  o f f i c e  l e n d i n g  at t h a t ,  t h a t  it w a s  p o s s i b l e  

I to g o t  w a i v e r s ,  l i k e  t h r u  J u n e  22 o f  t h i s  l a s t  y e a r ,  w h e n  iti
I b e c a m e  o n l y  p o s s i b l e  t o  g e t  w a i v e r s  o n  r e s i d e n t i a l  p r o p e r t y .
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Q: T h a t ' s  e x a c t l y  right,

j A: ( I n a u d i b l e )  is m a y b e  a g o o d  e x a m p l e ,  b u t  b e f o r e

t h a t  s t a t u t e  w a s  p a s s e d  I c a n  a s s u r e  y o u  it w a s  n o t  t h a t  e a s y  to

g e t  t h e  w a i v e r .  I t h i n k  ...

Q: D o  y o u  k n o w  if a n y b o d y  e v e r  g o t  o n e  o f  t h o s e  in

L
;! t h o s e  p a r t i c u l a r  c a s e s .
i

A: I d o n ' t  k n ow.
I
i

Q: D o  y o u  k n o w  o f  a n y b o d y  i n  y o u r  e x p e r i e n c e  in t h e

I
J b a n k  t h a t  a p p l i e d  f o r  o n e ?

A: No.
I

Q: C a n  t h e  l o a n s  t h a t  t h e  b a n k  m a d e  t h a t  y o u ' r e  a w a r e

i
j of  ( i n a u d i b l e ) .

A: T h e  l o a n s  I w a s  i n v o l v e d  in, no. I d o n ' t  think.
|

Q: H o w  m a n y  l o a n s ,  a p p r o x i m a t e l y ,  h a v e  y o u  b e e n

ii
|! i n v o l v e d  in o n  s t a t e  l e a s e s  t h a t  d o n ' t  p r o v i d e  for s u b o r d i n a t i o n ?

!
A: O n  s t a t e  l e a s e s ,  I ' v e  b e e n  i n v o l v e d  w i t h ,  d i r e c t l y

' i n v o l v e d  w i t h  t w o  o n  P E T  l a n d  a n d  I ' m  f a m i l i a r  w i t h  t h r e e  o r  f o u r
I
i!
!| o v e r  there. I w a s  i n v o l v e d  in I n s i d e  A l a s x a  T o u r s '  loan o n  t h e i r
Ij
| b u i l d i n g ,  a n d  t h a t  to m e  w a s n ' t  o n  c o m m e r c i a l  r e a l  e s t a t e ,  it w a s  

ij on the s t r e n g t h  o f  the b o r r o w e r ,  Mr. K n i e s o l ,  w h o  w a s  v e r y  w e l l -
i!.1
'i t o - d o  b y  h i m s e l f .  I h a v e  b e e n  i n v o l v e d  w i t h  o t h e r  g r o u n d  l e a s e s ,

;|
i u n s u b o r d i n a t e d  g r o u n d  l e a s e s ,  b u t  I t h i n k  t h o s e  a r e  the o n e s  t h a t
I

, y o u  c o u l d  c a l l  m y  m o s t  d i r e c t  e x p e r i e n c e  w i t h  t h e  st a t e .  I ' v e
II
I b e e n  i n v o l v e d  in the C i t y  o f  K e n a i ,  the C i t y  o f  A n c h o r a g e ,  p r i v a t e

ii 
Ii
II

ii A: Yes. B u t  t h a t  w a s  P E T  land.
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p a r t i e s .

Q: T h e  l o s s  o f  t h i s  o p p o r t u n i t y  for a c o m m e r c i a l

d e v e l o p e r  t o  g e t  a w a i v e r  is t o  m a k e  t h e m  m o r e  r i s k y  for y o u r  

•j l o a n ?
ij

A: Y e s ,  it d o es.

i|
Q: N o w  y o u  a l s o  m e n t i o n ,  I t h i n k  y o u  w e r e  r e f e r r i n g

to a ( i n a u d i b l e )  l e a s e ,  t h e  n e e d  for w h a t  y o u  c a l l  " a n c h o r "
I)
t e n a n t s ?

A: W e l l ,  I ... w h a t  I w a s  t r y i n g  to m e n t i o n  t h e r e  w a s

t h a t  t h e  c o n d e m n a t i o n  p r o v i s i o n  w h i c h  g i v e s  j u s t  t h e  s t a t e  the 

J r i g h t  to b u i l d  a r o a d  o r  u s e  ( i n a u d i b l e )  r i g h t - o f - w a y s  is too 

j, b r o a d ,  j u s t  by  i t s e l f .  In o t h e r  w o r d s ,  y o u  h a v e  to  m a k e  s o m e
ij

i ;  a g r e e m e n t  t h a t  c a n  b e  e x e r c i s e d  r a t i o n a l l y ,  a n d  I g a v e  y o u  an
II
e x a m p l e  o f  ... s a y  y o u  m a d e  a l i t t l e  s h o p p i n g  c e n t e r — o r  a b i g

i1
!• s h o p p i n g  c e n t e r - - o n  s t a t e  land. A n d  y o u  h a v e  S a f e w a y  a n d  P a y  N 

' S a v e  o r  L a M o n t s  a n d  P a y ' N  S a v e  as y o u r  a n c h o r  t e n a n t s .  If the
t

" s t a t e  s h o u l d  j u s t  d e c i d e  t h a t  it w a n t e d  to  p u t  a r o a d  t h r o u g h

*1 . . . .  
t here, y o u  k now, t h e n  t h a t ' s  a n e g a t i v e  f a c t o r  in d e c i d i n g  to

i m a k e  t h e  loan, b e c a u s e  i t ' s  m o r e  l i k e l y  t h a t  t h e  s t a t e  w i l l  u s e
'I

1 f r e e  r i g h t - o f - w a y  t h a n  r i g h t - o f - w a y  it h a s  to p a y  for. B a s e d  o n

!l
j m y  e x p e r i e n c e ,  a n d  I t h i n k  j u s t  c o m m o n  s e n s e  ...

Q: O k a y .  B u t  n o w  y o u  w o u l d  h a v e  l o a n e d  f r o m  the b a n k

: t h a t  a m o u n t  o f  m o n e y  y o u  w i l l  ( i n a u d i b l e ) ,  o r  s o m e w h a t  c l o s e  to 

that, I m e a n ,  if we  ... 

i A: Yeh. W e l l ,  I t h i n k  t h e  a p p r a i s e r s  c a n  t e l l  y o u  it

•i - 1 6 -
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" d o e s n ' t  q u i t e  w o r k  t h a t  w a y .  I ' m  t a l k i n g  a b o u t  c o m m e r c i a l  r e a l
!l
I
•; e s t a t e .  Y o u  f i g u r e  t h e  i n c o m e  f r o m  t h e  b u i l d i n g  o r  t h e  p r o j e c t .

'! . . .  
''.Okay. Y o u  d e d u c t  t h e  e x p e n s e s ,  t h e n  y o u  u s e  a c a p i t a l i z a t i o n
jl

/ r a t e  to g e t  t h e  a m o u n t  t h a t  t h a t  p r o j e c t  is w o r t h  in t e r m s  of
jj

■income. N o w  it m a y  c o s t  y o u  m o r e  t o  b u i l d  it t h a n  i t ' s  w o r t h  in

j! ,
\ i n c o m e ,  so y o u  w o u l d n ' t  b u i l d  it. B u t  a s s u m i n g  t h a t  the i n c o m e
j!

|j p r o d u c i n g  a b i l i t y  o f  t h a t  b u i l d i n g  e q u a l s  i t s  c o n s t r u c t i o n  c o s t ,  

:!or n e a r l y  that, t h e n  y o u ' v e  g o t  t h e  d i s c o u n t  t h a t  y o u  m a k e  in a

i; g r o u n d  l e a s e  loan. Y o u  h a v e  t h e  loan, t h e  v a l u e  r a t i o ,  a n d  ...

Q: W h a t  is t h e  d i s c o u n t  e c a u s e  y o u ' r e  m a k i n g  a

J g r o u n d  l e a s e  l o a n ?

I'
A: W e l l ,  b e c a u s e  ...

Q: W h a t  is t h e  ( i n a u d i b l e ) .

A: W e l l ,  b e c a u s e  on  a g r o u n d  l e a s e  l o a n  y o u  c a n  n e v e r

g e t  t h e  a p p r e c i a t i o n  o f  t h e  land.

Q: Y o u  h a v e  a f i x e d  d i s c o u n t ?

A: W e l l ,  I ... it v a r i e s  a g a i n  b y  l e n d e r .  B u t  I ' v e

'seen s i x t y - f i v e  to  s e v e n t y  p e r  c e n t — t h i s  is o n  u n s u b o r d i n a t e d

i
jl g r o u n d  l e a s e  loans.

Q: W h a t  v/ould b e  t h e  r a n g e ?

A: S i x t y - f i v e  t o  s e v e n t y .  S o m e  m a y  e v e n  g o  as h i g h

|as s e v e n t y - f i v e  -- it d e p e n d s  on t h e  q u a l i t y  o f  y o u r  p r o j e c t ,  

iwhat k i n d  o f  i n c o m e  i t ' s  t u r n i n g  out. W h e r e a s  o n  a fee lo a n  y o u

Jj m i g h t  g o  as h i g h  as e i g h t y .  In f a c t  u n d e r ,  I t h i n k ,  the s t a t e  

•; b a n k i n g  la w s  y o u  c a n  g o  u p  to e i g h t y  u n d e r  the law. I m e a n ,

- 1 7 -

A G O  8 8 5 8 0 4  )



t h a t ' s  ... y o u  k n o w ,  w h e n  y o u ' r e  l o o k i n g  at c o n s t r u c t i o n ,  t h a t ' s  

p r e t t y  d r a m a t i c .  T h a t  t e n  p e r  c e n t  is, y ' k n o w  ... t h a t  m a y  b e  

w h a t  y o u  n e e d  to  m a k e  t h e  p r o j e c t  go. So, it, ah ... a n d  w h e n  

y o u ' r e  l o o k i n g  at m u l t i - m i l l i o n  d o l l a r  p r o j e c t s ,  w h i c h  in A l a s k a  

m o r e  a n d  m o r e  y o u  l o o k  at, t h a t  s t u f f  is v e r y  i m p o r t a n t .

Q: So  y o u ' r e  l o o k i n g  c a r e f u l l y  a t  t h e  i n c o m e  p r o d u c i n g

a s p e c t  o f  it ( i n a u d i b l e ) ?

A: R i g h t .
<•
>

Q: W o u l d  it be  u n u s u a l  to l o a n  m o r e  t h a n  t h e  i m p r o v e­

m e n t s  c o s t ?

A: Ah, t h a t  g e t s  i n v o l v e d  ag a i n ,  h h e n  y o u  say w h a t

jj the i m p r o v e m e n t s  c o s t ,  o k a y .  I t ' s  a m i s t a k e  to h a v e  w h a t  t h e y

i*
c a l l  " h a r d  c o s t "  -- t h a t ' s  the c o n t r a c t  cost. O k a y .  A n d  I w o n ' t

i
n a m e  t h e  p r o j e c t ,  b u t  I ' l l  g i v e  y o u  —  t h i s  is a r e a l i s t i c a l l y  —

i
|
jl t h i s  is a t r u e  e x a m p l e .  O n  a p r o j e c t  in t h i s  t c w n  t h a t ' s  g o i n g
'l

to c o s t  —  c o n s t r u c t i o n  c o s t  —  s e v e n  m i l l i o n  c o l l a r s ,  the l o a n  

ha s  to be n i n e  m i l l i o n  d o l l a r s  to t a k e  c a r e  o f  w h a t  w e  c a l l  " s o f t  

co s t " .  A r c h i t e c t s ,  l o a n  fees, s p e c i a l  u t i l i t i e s ,  f i x t u r e s ,  o t h e r  

! i m p r o v e m e n t s ,  a t t o r n e y s '  fees. So, to a n s w e r  y o u ’/ q u e s t i o n ,  y o u  

h a v e  to  l o a n  ... y o u  h a v e  t o  m e e t  a l l  t h e s e  c o s t s .  I m e a n ,  the 

b u y e r  h a s  to m e e t  all t h e s e  costs.

ii

Q: So, in the e v e n t  t h a t  ... l e t ' s  say that t h i s  w a s

a t r u e  e x a m p l e  a n d  that, o kay, n i n e  m i l l i o n  d o l l a r s  w a s  lent, a n dji
i , #
i t ' s  a s e v e n  m i l l i o n  d o l l a r  s t r u c t u r e  o n  fee l a n d  w h i c h  the s t a t e

(c a m e  in a n d  ...

I,
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J

A : R i g h t .

Q: ... a n d  c o n d e n m e d  it. N o w  t h e  s t a t e  w o u l d  p a y  f o r

the c o s t  ... t h e  s e v e n  m i l l i o n  d o l l a r s  t h a t  t h e  l e n d e r  ...

I!
II A: W e l l ,  h o p e f u l l y ,  t h e  s t a t e ' l l  p a y  for the n i n e

m i l l i o n  d o l l a r s .  B e c a u s e  t h e s e  s o f t  c o s t s  a r e  c o s t s  y o u  c a n  s a y  

g o  i n t o  t h e  i m p r o v e m e n t  ... a r e  p a r t  o f  t h e  i m p r o v e m e n t .  B u t  t h e

ii
ijstate c o u l d  g o  d o w n  t o  s e v e n  m i l l i o n  d o l l a r s .  T h e y  c o u l d  s a y  ...

Q: H o w  m u c h  d o e s  it c o s t  y o u  t o  b u i l d  t h a t  b u i l d i n g ?

A: T h e  c o n t r a c t  s a y s  s e v e n  m i l l i o n  d o l l a r s .

Q: It m i g h t  t a k e  l i t i g a t i o n  t o  d e c i d e  it?

A: It w o u l d  p r o b a b l y  t a k e  l i t i g a t i o n  in p r o v i n g  that.

Q: H o w  o f t e n  (inaudil: e) . L e t ' s  s a y  y o u  w e r e  a b l e  to

-I . . .
'get t h e  n i n e  m i l l i o n .
I;

A: O k ay.

Q: W e l l ,  l e t ' s  s a y  y o u  o n l y  l e n t  the l o a n  for s e v e n

m i l l i o n .

A: O k a y .
i

Q: W h y  ... W h y  is the s u b o r d i n a t i o n  of the fee so

i m p o r t a n t  if y o u  g e t  ’t b a c k  f r o m  t h e  i m p r o v e m e n t s  w h e n  t h a t  

e a s e m e n t  w e n t  t h r o u g h ?

A: W e l l ,  ok;'/. T h i s  is a c h a n g i n g  a r e a  of law.

U n t i l  —  a n d  w e  ran i n t o  t h i s  o n  the p a r k i n g  g a r a g e  —  u n t i l  t h i s

I

ii
'past s u m m e r  o u r  s u p r e m e  c o u r t  h a d  n o t  r u l e d  as to w h a t  e x t e n t  if

'I
a n y  t h e y  w e r e  g o n n a '  r e c o g n i z e  l e s s e e s .  Ah, t h e r e  s b e t t e r

ii
i

' r e c e n c  s u p r e m e  c o u r t  w h e r e  t h e y ' l l  ... d e c i s i o n  r e c o g n i z i n g  l o s t
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p r o f i t s .  B u t  w o  d o n ' t  k n o w  h o w  far t h a t ' s  g o i n g  to go.

J

ii Q: ( i n a u d i b l e )

A: I c a n ' t  t e l l  y o u  t h e  n a m e  o f  it, it w a s  o u t  of

I F a i r b a n k s ,  it w a s  o n  a bar. T h e  g u y  h a d  a b a r  a n d  t h e y  s t a r t e d  

to r e c o g n i z e  l o s t  p r o f i t s  in t h e  d e c i s i o n .  B u t  t h e r e  is s u c h  a

.'decision. A n d  up  t i l l  t h e n  n e g o t i a t i n g  w i t h  t h e  c i t y ,  t h e y  

^ d i d n ' t  w a n t  t o  r e c o g n i z e  t h o s e  v a l u e s  in a g r o u n d  l e a s e ,  a n d

Ij
j a f t e r  w e  h a d  a s u p r e m e  c o u r t  d e c i s i o n  it w a s  e a s i e r  t o  n e g o t i a t e

on  t h at. But, w e  d o n ' t  k n o w .  I m e a n ,  w e  r e a l l y  d o n ' t  k n o w  w h a t

r e c o g n i t i o n  is g o i n g  to  b e  g i v e n  t o  t h o s e  v a l u e s .

Q: ( I n a u d i b l e )

A: I h a d  u n d e r s t o o d  u p  to t h a t  t i m e  t h e y  l e f t  t h a t  to

II
j; b e  p a r t  of  t h e  a w a r d  a n d  t h e n  w h a t e v e r  a g r e e m e n t  the p a r t i e s  m a d e  

1 w i t h  t h e  D i v i s i o n  a n d  so forth.

|l
Q: So, it w o u l d  b e  i n c o r p o r a t e d  f r o m  the st a t e ,  b u t

•j
•the c i t y  ... as far as the c i t y  w a s  c o n c e r n e d ,  w h a t  ... ?

i
A : W e l l , n o  ...

•I

| Q: I m e a n ,  i t ' s  a s u p r e m e  c o u r t  d e c i s i o n .

A: No, I ' m  j u s t  s a y i n g  as I u n d e r s t o o d  the s t a t e ' s

iipast p r a c t i c e  it d e t e r m i n e d  w h a t  t h e  v a l u e  o f  the l a n d  o r  the
}
‘I
b u i l d i n g  t h e y  were, t a k i n g  a n d  t h a t  w a s  t h e i r  awa r d .  N o w  if t h a t  

b u i l d i n g  w a s  l e a s e d ,  t h e  s t a t e  said, " H e r e ' s  t h e  f a i r  m a r k e t  

ivalue, t h a t ' s  a l l  I ' m  r e q u i r e d  to  g i v e  to you. N o w  y o u  p e o p l ei
j f ight." A n d  I ' m  s u r e  a n y  o f  y o u r  a p p r a i s e r s  w h o ' v e  b e e n  i n v o l v e d  

in t h a t  k i n d  of l i t i g a t i o n  w i l l  t e l l  y o u  h o w  i n t e r e s t i n g  it gets,
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Q: N o w  w e ' r e  t a l k i n g  ... I ' d  l i k e  to t h i n k  a b o u t  t h e

c a s e  w h e r e  the s t a t e  is t h e  ...

'|
j; A: Rig h t .
ji

Q: ... l e s s o r .  T h e n  if t h e r e ' s  a m u l t i p l e  ... if

il
;!t h e r e ' s  m u l t i p l e  l e s s e e s  ...

•I » „• • •A :  D i v i s i o n .
|!

Q: ... t h e n ,  o f  c o u r s e ,  t h e y  w o u l d  h a v e  t o  f i g h t  it

iout. T h a t  w o u l d  d e p e n d  o n  t h e i r  s u b l e a s e s ,  a n d  w h a t e v e r  t h e y  ...

A: R i g h t .  A l l  I ' m  t r y i n g  to p o i n t  o u t  is t h a t  t h a t ' s

!i . .
i| an a r e a  o f  l a w  t h a t  is c h a n g i n g ,  t h a t  t h e r e ' s  r e a l l y  n o  d e f i n i t e

,1
p o l i c y  o n  it, a n d  o b v i o u s l y  che s t a t e  —  y o u  c a n  e x p e c t  t h e m  t o

t a k e  t h i s  p o s i t i o n  —  is g o i n g  to t a k e  t h e  h a r d e s t  p o s i t i o n  t h e y

c a n  to p r o t e c t  t h e  s t a t e .  I ... I d o n ' t  h a v e  a n y  p r o b l e m  w i t h
•I

•that. But, in s o m e  o f  t h e s e  a r e a s  t h e r e  a r e  ... in o t h e r  w o r d s ,  

y o u  g o  t o  the C a l i f o r n i a  l a w  ... t h e y  h a v e  g o n e  t h r o u g h  s o m e  o f  

'•this l i t i g a t i o n  -- t h e r e  a r e  s o m e  s e t  r u l e s  t h a t  y o u  c a n  a g r e e  to 

t h a t  a t  l e a s t  a r e  a c c e p t a b l e  to the f i n a n c i a l  c o m m u n i t y .  W e  

r e a l l y  d o n ' t  h a v e  t h o s e  r u l e s  s e t  u p  in A l a s k a .
;i

Q: In C a l i f o r n i a  w o u l d  t h e y  be m o r e  l i k e l y  to l e n d  o n
I:
!| the .. . w i t h  t h e  u s e  o f  i m p r o v e m e n t s  as s e c u r i t y  r a t h e r  t h a n  

r e q u i r i n g  t h e  s u b o r d i n a t i o n  of t h e  l e a s e ?
I*

!| A: I ... I c a n ' t  t e l l  y o u  w h a t  C a l i f o r n i a  l e n d i n g

I f

p r a c t i c e s  ... C a l i f o r n i a  is u n i q u e  in a lot o f  r e s p e c t s .

Q: I g u e s s  w h a t  I r e a l l y  d o n ' t  u n d e r s t a n d  —  a n d  I
i
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- V

J

■think y o u  d i d  e x p l a i n  it to, ah, m e  —  is if w e  ... if a l e n d e r
i;

, c a n  g e t  s e v e n  m i l l i o n  d o l l a r s  o u t  o f  i m p r o v e d  ... t h e  s t a t e  is 

g o i n g  t o  p a y  y o u  ... c o m p e n s a t e  f o r  t h o s e  i m p r o v e m e n t s .  W h y  is 

t h e  s u b o r d i n a t i o n  ... ( i n a u d i b l e ) ?

j A: I d o n ' t  k n o w  h o w  m u c h  t h e  s t a t e ’s g o i n g  t o  ...

jy'kncw, is t h e  s t a t e  g o n n a '  p a y  t h e  s e v e r a n c e  d a m a g e s ?  Y o u  t a k e  

th e  c o r n e r  o f f  o f  S a f e w a y ' s  b u i l d i n g ,  a n d  t h e y  l o s e  t h e  v a l u e  

t h e r e ;  a n d  y o u  t a k e  f i f t y  p e r  c e nt. Y o u  k n o w ,  i t ' s  t h e  s e v e r a n c e

i
i d a m a g e s  t o  the w h o l e  p r o j e c t .  Or, y o u  b u i l d  a p l a n n e d - u n i t

jj
j d e v e l o p m e n t  —  a n i c e  h o u s i n g  p r o j e c t  —  y o u  r u n  a h i g h w a y  t h r o u g h

‘th e  m i d d l e  o f  it. Y ' k n o w .  T h a t  ....

Q: S o  t h e n  w h a t  y o u  r e a l l y  n e e d  is ...

A: ... d i m i s h e s . W e l l ,  s u r e ,  sure. I w o u l d  s t r e s s

... m y  s o l u t i o n  is b e t t e r  p l a n n i n g  b e f o r e  y o u  s t a r t  s o  t h a t  w i l l

I

'I

n e v e r  h a p p e n .

Q: Y o u  p l a n  it b e t t e r .

; A: Ri g h t .  A n d  t h e n  as a s e c o n d  r e s o r t  h a v e  a f a i r
’j

J ... And, I'm n o t  s a y i n g  t h e  s t a t e  s h o u l d  g e t  c h e a t e d  o r  a n y t h i n g .  

I ' m  s a y i n g  a f a i r  d i v i s i o n  of c o m p e n s a t i o n .  A n d  t h a t ' s  a l l  I
I*•i •
j a d v o c a t e .  A n d  so e v e r y b o d y ' s  t r e a t e d  f a i r l y ,  t h a t ' s  all. Y ' k n o w .

Q: T h a n k  you. A n d  o n  t h e  ... o n  t h i s  p o i n t  a b o u t  t h e

s t a t e  b e i n g  t r e a t e d  f a i r l y  ... I t h i n k  t h a t ' s  o b v i o u s l y  w h a t  t h e y

jj ... t h e  b e s t  i n t e r e s t s  of t h e  s t a t e  c e r t a i n l y  ... the s t a t e  is
,1
!g o i n g  to h a v e  to b e  s e r v e d  o r  w e ' r e  n o t  g o i n g  to b e  i n v o l v e d  in
I

l e a s e s  if w e  d i d n ' t  t h i n k  it was. W h a t  ... I m e a n ,  a l a w y e r
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' p l a y s  m a n y  rol e s ,  as y o u  h a v e  in y o u r  l o n g  t e r m  o f  s e r v i c e  in
I

(‘ A n c h o r a g e .  C o u l d  y o u  a s s u m e  n o w  t h e  r o l e  o f  a p r i v a t e  a t t o r n e y
i*

|J a n d  I ' m  a p e r s o n  r e a d y  to, a h  ... I c o m e  in a n d  I h a v e  s o m e

' p r o p e r t y  t h a t  I i n v e s t e d  s o m e  m o n e y  in, a n d  I d o n ' t  s e e  m u c h  o f

:!
!* a n  i n c o m e  f r o m  t h a t  p r o p e r t y  a n d  I d o n ' t  n e e d  ... I w a n t  t o  set 

i' it a s i d e ,  and, in fact, I t h i n k  I w a n t  t o  s e t  it a s i d e  f o r  a l o n g
ii
t e r m  —  s a y  a h u n d r e d  ye a r s .

jl
A: O kay.

Q: And, f u r t h e r ,  l e t ' s  a s s u m e  t h a t  w e ' r e  t a l k i n g

! a b o u t  f o r t y  y e a r s  ago. And, I ' m  g o i n g  to r e n t  it n o w  —  I ' m

j
'! g o i n g  to r e n t  it to s o m e b o d y  for a h u n d r e d  y e a r  t e r m  at t h r e e  p e r
ij

(jcent. B u t  in the y e a r  20 0 0  if t h e  c o m m o n  r e n t a l  r a t e  in A n c h o r a g e  

|is f i f t e e n  p e r  c e nt, I'd l i k e  to m a k e  s u r e  t h a t  w h o e v e r ' s  g o i n g  

j to b e n e f i t  f r o m  t h a t  i n c o m e  is g e t t i n g  b e t t e r  t h a n  t h r e e  p e r  c e n t

i!
i|or f o u r  p e r c e n t ,  w h a t e v e r  I said, o f  t h e  f a i r  m a r k e t  alue. No w ,

1 . . . . .
'! y o u  i n d i c a t e d  t h e  e x a m p l e  o f  the b a n k ,  w h i c h  is q u i t e  i n t e r e s t i n g ,

:l
w h e r e  t h e y  m a y  o n  a l o n g - t e r m  l o a n  l e n d  at a l o w  —  at t h e  g o i n g

I

r a t e  -- I say, f o u r  p e r  c e n t ,  a n d  h a v e  a b a l l o o n  p a y m e n t  at a
ii
j c e r t a i n  p e r i o d  o f  time. I t h i n k  y o u  s a i d  f i f t e e n  y e a r s  w o u l d  be

''a c o m m o n  one. A n d  t h a t  d o e s n ' t  n e c e s s a r i l y  m e a n  t h a t  t h e  g u y  h a s
ji
j'to p a y  it all, b u t  t h e n  t h a t  p a r t  o f  t h e  l o a n  is r e n e g o t i a t e d  at
14
' t h e  g o i n g  r a t e  at t h a t  time. Now, if the s t a t e  w a s  g o i n g  t o  g e t

I
i n v o l v e d ,  if a p e r s o n  w a s  g o i n g  to g e t  i n v o l v e d  in a l o n g - t e r m

. 1.1
l e a s e  l i k e  this, w h a t  c o u l d  t h e y  d o  t h a t  w o u l d  be d e s i r a b l e  

c o n c e r n i n g  the l e a s e  rate, so t h a t  t h e r e  w c u l d  n o t  be s u c h  a

*1
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w i n d f a l l  b e n e f i t  t o  t h e  p e r s o n  t h a t  p i c k e d  u p  t h e  l e a s e  in the 

: b e g i n n i n g ?

A: W e l l ,  o n e  o f  t h e  t h i n g s  I ' v e  t o l d  m a n y  ... I

[ m e a n ,  y o u ' r e * g o i n g  to b a c k  t h e  v a l u e  o f  t h e  l oan, b u t  ... theil
G o v e r n o r ' s  C o m m i t t e e  h a s  p u t  a l i d  o n  t h e  rent. O b v i o u s l y ,  i t ' s

o n e  ... y ' k n o w ,  y o u  c a n ' t  h a v e  300 a n d  400 a n d  600 p e r  c e n t

! i n c r e a s e s ,  b u t  it w o u l d  n e v e r  g o  u p  b y  m o r e  t h a n ,  say, 25 p e r

*
I c e n t .

Q: P u t  a lid o n  t h e  p e r  c e n t  i n c r e a s e .

A: Y e a h .  B e c a u s e  t h a t  ... i t ' s  e i t h e r  a f i x e d  r e n t a l

ii o r  a s c e r t a i n a b l e  r e n t a l .  T h e n  it w o u l d  be  u p  t o  l e n d e r s  to 

I d e c i d e  w h e t h e r  e v e n  t h a t ' s  a c c e p t a b l e .  In t h e  P e n l a n d  t h i n g  —

il
;S b e c a u s e  I w a s  d e a l i n g  w i t h  the m o b i l e  h o m e  s p a c e  —  a n d  w e  h a d  to

|; s h o w  t h i s  to t h e  st a t e .  Mr. P e n n e y ,  I t h i n k ,  w e n t  to s o m e t h i n g
• i

ij l i k e  25 l e n d e r s  b e f o r e  he  f o u n d  o n e ,  a n d  t h a t  l e n d e r  w a s  o n l y

il
jg o i n g  to g o  on  a l e v e l  term. A n d  t h a t  w a s  o v e r  a p e r i o d  of,

'•y'know, four, f i v e  o r  s i x  y e a r s .  So, ah, y ' k n o w ,  t h a t  a s c c r t a i n -

I
•able rent, p u t t i n g  t h e  lid, m a y  w o r k  -- h o p e f u l l y  w i l l  w o r k  —.»
i
,f o r  m o s t ,  b u t  n o t  axl.
I

Q: W e l l ,  w h a t  do y o u  t h i n k  if y o u ' r e  in a, ah, p r o p e r
!i
ii
t y  v a l u e  s i t u a t i o n  w h e r e  t h e  m a r k e t  v a l u e  o f  a p i e c e  o f  p r o p e r t y  

c o u l d  d o u b l e  in e v e n  as m u c h  as t h r e e  m o n t h s ?  I m e a n ,  w o u l d  a 25
ji

jper c e n t  lid e v e r y  f i v e  y e a r s  s e e m  r e a s o n a b l e  as a m a x i m u m ?

A: W e l l ,  to m e  it does. Y ' k n o w ,  I ' m  t r y i n g  to be

|!
. i m p a r t i a l  a l i t t l e  b i t  here. Y ' k n o w ,  I c a n  s e e  the s t a t e  s p o i n t

ji
i;
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• of v i e w  to say, "Boy, w e  w a n t  w h a t  e v e r y  p e r  c e n t  t h a t  v a l u e  g o e s

|
,i up w e  w a n t  s o m e  m o n e y  f o r  it." O k a y .

A: W e l l ,  I m e a n ,  t h e y  c o n s i d e r  ... y o u  k n o w  ...

| t h e y ' r e  t r y i n g  to  l o o k  a t  that. But, l e t ' s  l o o k  at t h e  o t h e r  

j c o in. If a n y  l e a s e h o l d e r  d e v e l o p e d  o n  fee land. O k a y ?  P r e s u m­

a b l y  h e ' s  p a i d  at t o d a y ' s  p r i c e s  a n d  t h e  l a n d  a p p r e c i a t e s .  B y  

u p p i n g  the r e n t  h e  n e v e r  g e t s  a n y  b e n e f i t  o f  t h e  a p p r e c i a t i o n .

' A n d  a p p r e c i a t i o n ,  o f  c o u r s e ,  p r o v i d e s  s e c u r i t y  for l e n d e r s ,  so 

| t h e  l e n d e r  g e t s  n o  b e n e f i t  f r o m  t h a t  a p p r e c i a t i o n .  In o t h e r

i
, w o r d s ,  I s u p p o s e  y o u  g e t  p h i l o s o p h i c a l  t h e n  a b o u t  m a r k e t  v a l u e .

|You ... a y e a r  ago, y o u  w e r e  d o i n g  ... o r  m a y b e  two y e a r s  a g o  ...

Ij
j'a s u b d i v i s i o n ,  a n d  t h e r e  w a s  a g r e a t  d e m a n d  for h o u s i n g .  O k a y ?
!i
'lYou're j u s t  g o i n g  l i k e  g a n g b u s t e r s .  But, if y o u  h a v e  a s u b d i v i s i o n
I!

I today, y o u  d o n ' t  h a v e  it s o ld, y o u ' v e  p r o b a b l y  b e e n  t a l k i n g  to 

y o u r  b a n k e r .  S o  t h e  v a g u e r i e s  of m a r k e t  v a l u e  ... t r y i n g  to be
I!

I ... t r y i n g  to a n s w e r  y o u r  q u e s t i o n  ... a r e  m a y b e  n o t  t h a t  k i n d  of 

c o n c e p t  y o u  c a n  p i n p o i n t  e v e r y  s e c o n d  o f  t h e  day. T r u e ,  y o u

jj
| k now, I c a n  u n d e r s t a n d  t h a t  t h e s e  - -  e s p e c i a l l y  in the l a s t  f e w

' land. But, a l o t  of  p e o p l e  too, y o u ' v e  g o t  to l o o k  at t h e i r  use

Q: I ' m  t r y i n g  to t h i n k  ... a n d  y o u  s a i d  t h i s  is w h a t

t h e  b a n k  d oes, too.

y e a r s  --  w e ' v e  h a d  s o m e  t r e m e n d o u s  i n c r e a s e s  in m a r k e t  v a l u e  of

|Of the p r o p e r t y .  T h e y  b u i l d  b u i l d i n g s  for t h e m s e l v e s  —  for
I

t h e i r  c o m p a n i e s .  A n d  t h o s e  c o m p a n i e s  s o m e t i m e s  j u s t  c a n ' t  respond

to the i n f l a t i o n  l i k e  the s t a t e  c a n  if it c a n  j u s t  r a i s e  its

l.r>



' r e n t ,  o r  m a y b e  an a t t o r n e y  c a n — h e  c a n  r a i s e  h i s  fees. Y ' k n o w .

•|
't B u t  t h e y  c a n ' t .  T h e y ' r e  s e l l i n g  a p r o d u c t ;  t h e y ' v e  g o t  a lot o fiij; c o m p e t i t i o n ;  and, y ' k n o w ,  a l l  o f  t h o s e  t h i n g s  go i n t o  f i g u r i n g  

m a r k e t  v a l u e .  An d ,  a g a i n ,  w h a t ' s  in  t h e  p u b l i c  i n t e r e s t ?  Y o u  

k n o w ,  i t ' s  k i n d a '  l i k e  t a x e s — e v e r y t h i n g  t h a t  y o u  p u t  a g a i n s t  a 

p e r s o n  h e ' s  g o t t a '  t r y  to p a s s  o n  t o  t h e  c o n s u m e r  a n d  g o  o u t  of  

b u s i n e s s .

Q: W h e n  y o u  t a l k  a b o u t  t h e  b e n e f i t  o f  a p p r e c i a t i o n ,

d o  y o u  s e e  as a p h i l o s o p h y  o f  t h e  p r i v a t e  l e a s e s  y o u  l o o k  at t h e  

f a c t  t h a t  t h e y  s t a r t  o u t  at w h a t  t h e  m a r k e t  w i l l  b e a r  the f i r s t  

y e a r  a n d  t h e n  t h e r e a f t e r  i t ' s  ... i t ' l l  b e  b e l o w  w h a t  (inau d i b l e )  

w e r e  o f f e r i n g  at t h a t  p o i n t ?

A: I t h i n k  i t ' s  b e e n  ... t h e  l e n d e r ' s  g o t t a '  be

l o o k i n g  at  t h e m  as a d e f i n i t e  (inaud i b l e )  at m a t u r i t y .  M a y b e  ... 

l e t  m e  ... t a k e  t h e  d i s a s t e r  s i t u a t i o n .  Y ' k n o w ,  y o u  c a n  s a y  ...

T a k e  t h e  C a l a i s  o f f i c e  b u i l d i n g — t h a t ' s  w h e r e  I h a v e  m y  o f f i c e —jj
ijokay. T h a t ' s  a g r e a t  p r o j e c t  r i g h t  now. I t ' s  full, g o o d  t e n a n t s

|l
i y o u  k n ow. F i r s t - c l a s s  t e n a n t  o i l  c o m p a n i e s ,  t i t l e  c o m p a n i e s  a n d
jl
|i
jiAlyeska. But t w o  y e a r s  f r o m  now, o k a y ,  w h e n  A l y e s k a ' s  done,

‘| t h e y ' v e  g o t  t h r e e  o r  f o u r  f l o o r s  t h e y ' v e  g o t t a '  rent, out. A n d

'jWhen t h e  f e d e r a l  o f f i c e  b u i l d i n g  o p e n s  u p  t h a t  c h a n g e s  y o u r  w h o l ejl
; market i m m e d i a t e l y ,  o v e r n i g h t .  A n d  I d o n ' t  k n o w  w h a t ' s  g o i n g  to

•i
h a p p e n .  A n d  is t h a t  b u i l d i n g  t h e n  w o r t h ,  in t e r m s  o f  l e t ' s  s a y —

:|
a n d  I h a v e  no r e a s o n  to b e l i e v e  t h i s  a n d  I p r o b a b l y  s h o u l d n  t u s e

'I• l
I it as an e x a m p l e - - b u t , l e t ' s  say t h e y  h a d  to g o i n g  i n t o  C h a p t e r
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~ Y
;| XI o r  s o m e t h i n g .  Is t h a t  b u i l d i n g  n o w  w o r t h  w h a t  i t ' s  w o r t h
il

t o d a y ?  T h e  a n s w e r  is no. B e c a u s e  t h e  m a r k e t  v a l u e  c o n c e p t
jj
. c h a n g e s .  Ah, a n d  w h a t  is m a r k e t  v a l u e ?  A r e  y o u  t a l k i n g  a b o u t!|
i t e r m s ,  a r e  y o u  t a l k i n g  a b o u t  w h o l e s a l e  m a r k e t  v a l u e ,  o r  a r e  y o u
■|

'j t a l k i n g  a b o u t  r e t a i l  m a r k e t  v a l u e ?  T h o s e  a r e  d i f f e r e n t .  M a r k e t
If

v a l u e  to a d e v e l o p e r  is d i f f e r e n t  t h a t  w h a t  y o u  a n d  I e x p e c t  t oi!

! p a y  f o r  o n e  l o t  in t h e  s u b d i v i s i o n .  So, m a y b e  t h a t  w o r d  m a r k e t

!i
li v a l u e  g e t s  e l u s i v e  b o t h  in a d i s a s t e r  s i t u a t i o n  a n d  w h a t  l e v e l

‘I
;| a r e  y o u  t a l k i n g  a b o u t ?  A t  t h e  d e v e l o p m e n t  l e v e l ?  O r  are y o u

i;
;! t a l k i n g  a t  t h e  r e t a i l  l e v e l ?

li
Q: O n  t h i s  b e n e f i t  o f  a p p r e c i a t i o n  w h e r e  the l e a s e  is

'' r e n e g o t i a t e d  e v e r y  f i v e  y e a r s  t o  t a k e  it b a c k  i n t o  w h a t  t h e  l e a s e
li
•| ,

\ m a r k e t  w i l l  b e a r ,  w o u l d n ' t  the l e s s e e  h a v e  the b e n e f i t  of a p p r e -

| c i a t i o n  as s o o n  a s  the m a r k e t  s t a r t e d  g o i n g  up  a n d  l a n d  d e v e l o p e r s  

' i n  t h r e e  m o n t h s  c a n  s t a r t  g e t t i n g  s o m e  b e n e f i t  f r o m  ( i n a u d i b l e ) ?

•i
j! A: F o r  h o w  l o n g ?  F o r  f o u r  y e a r s ,  t h r e e  y e a r s ?
I*

ji Q: W e l l ,  w o u l d n ' t  h e  h a v e  it ... w o u l d n ' t  he h a v e  it
]'
1 u n t i l  t h e  n e x t  a d j u s t m e n t  to t a k e  it b a c k  to m a r k e t  v a l u e ?
•I
,1

A: W e l l ,  g e n e r a l l y  not, b e c a u s e  his p e o p l e  t h a t  l e a s e

li
f r o m  h i m  ... L e t ' s  s a y  he b u i l d s  a b u i l d i n g  to lea s e .  O k a y ?

T h e y  w a n t  t h e i r  f i x e d  r e n t  as l o n g  as t h e y  c a n  h a v e  it. Y o u

•I
!know.
I
,i

Q: B u t  w h a t  he v/ould g i v e  is n o t  the s a m e  c u r v e ,  I

s u p p o s e  h e  w o u l d  c h a n g e  his...
II

,1 A: H e  w o u l d  try... o b v i o u s l y  he w o u l d  t r y  to p a s s
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J

t h r o u g h  t h e  i n c r e a s e s  t h a t  h e  c o u l d .
ij

Q: If h e  d i d  h a v e  a n y b o d y  on  t h e  p r o p e r t y  he w o u l d  b e
i
I
g e t t i n g  t h e  b e n e f i t  o f  l e a s i n g  l a n d  a t  l e s s  t h a n  t h e  a c t u a l

,1 l e a s e h o l d  i n t e r e s t  f o r  at  l e a s t  f o u r  y e a r s ,  I p r e s u m e .
li

A: He, h e  m i g h t .  H e  m i g h t ,  i f  h e  c o r  ,d. It d e p e n d s

o n  h i s  t e r m s .  Y o u  k n o w ,  a p e r s o n  in 1 9 70, 71 o r  74 c o u l d  h a v e

m a d e  t e r m s  f o r  a t e n - y e a r  l e a s e ,  n o t  t h i n k i n g  t h e r e  w a s  g o i n g  t o

b e  a b i g  i n c r e a s e  in  r e n t a l .  A n d  h e ' s  l o c k e d  in. I m e a n ,  h e ' s

d e a d .

Q: W e l l ,  l e t ' s  s a y  i t 's, ah, l e t ' s . . .

A: A n d  h e  c a n ' t  r e n e g o t i a t e  t h e s e .

Q: L e t ' s  l o o k  a t  t h e  s t a t e  lease. W o u l d ,  w o u l d n ' t

t h e r e  be  f o r  e v e r y  f i v e  y e a r s  ... i t ' s  a 5 5 - y e a r  l e a s e ,  a n d  e v e r y

Ij
,j f i v e  y e a r s  it c o m e s  i n t o  t h e  m a r k e t  ( i n a u d i b l e )  .
i

A: R i g h t .

'I
Q: T h e n ,  if the m a r k e t  c o n t i n u e s  t o  go  up as it has,

i w o u l d  h e  b e  r e n t i n g  for at l e a s t  f o u r  y e a r s  b e l o w  t h e  m a r k e t

|l
.rate; and, so, w o u l d n ' t  t h a t  be  a f a v o r a b l e  d e a l  f o r  h i m ?
i
I*
:| A: No. No, no. Oh, I d o n ' t  t h i n k  so n e c e s s a r i l y .
•i|i ,
,J In o t h e r  w o r d s ,  l e t ' s  s a y  h e  m a d e  a l e a s e  in '74 f o r  t e n  y e a r s .

'I H e  a g r e e d  to.
t

,1 Q: B u t  l e t ' s  s a y  i t ' s  ( i n a u d i b l e ) ,  a n d  e v e r y  five

ij
'y e a r s ...

■i
A: W e l l ,  no. I ' m  t a l k i n '  a b o u t  t h e  o w n e r  of  the

I

building. In o t h e r  w o r d s ,  o n e  m e a s u r e  of  m a r k e t  v a l u e  to h i m  is

il
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| w h a t  c a n  h e  r e n t  t h e  b u i l d i n g  o u t  at. O k a y ?  O r  r e n t  o u t  p a r t  o f
ii

!*it. H e  r e n t s  it ou t .  H e  a g r e e s  f o r  t e n  y e a r s  t o  a c e r t a i n  term.

!| T h e  s t a t e  c o m e s  in a n d  w i t h  t h i s  r a t h e r  h u g e  i n c r e a s e .  I t ' s  

s o m e t h i n g  he c a n ' t  p a s s  on. S o  w h a t . . .  I m e a n ,  w h a t ' s  the 

m a r k e t  v a l u e  to h i m ?  Y ' k n o w ,  h e  m i g h t  h a v e  a ... I h e a r d  t e s t i­

m o n y  in o n e  o f  t h e  g o v e r n o r ' s  a d  h o c  c o m m i t t e e  w o r k  ... s o m e b o d y  

ha d ,  a h  ... t h e y  w e r e  m a k i n '  m o n e y  o n  a l e a s e .  Y o u  k n o w ,  it 

d i d n ' t  s o u n d  l i k e  a n  o u t r a g e o u s  p r o f i t  f r o m  land. A n d  b e c a u s e  o f  

t h e  r e n t  i n c r e a s e  t h e y ' r e  l o s i n g  m o n e y .  A n d  t h e y ' r e  ... t h e y ' r e  

t i e d  i n t o  a b i g  t e r m .  .

Q: W e l l ,  for e x a m p l e ,  y o u  p r o b a b l y  d o . . .

A: So, i f  y o u  w e r e  g o n n a '  say, " W h a t ' s  t h e  m a r k e t

v a l u e  o f  y o u r  l e a s e ,  Mr. J o n e s ? " ,  a n d  h e  s a y s ,  " W e l l ,  it's a

;j g r e a t  d e a l ,  I ' m  o n l y  l o s i n g  $ 1 2 , 0 0 0  a y e a r . "  W h a t  a r e  y o u  g o n n a '

j!
!i p a y  h i m  for it? W h a t  a r e  y o u  g o i n g  to p a y  for a $ 1 2 , 0 0 0 - a - y e a r

jj l o s s ?  Y ' k n o w ,  the s t a t e  d o e s n ' t  r e f l e c t  t h o s e  t h i n g s  in its

<1
' a p p r a i s a l s ,  I d o n ' t  think.
i
, Q: S o u n d s  to m e  l i k e  w h a t  y o u  m i g h t  b e  s a y i n g  is

ij that, n o t  o n l y  w o u l d  y o u  fi n d  it d i f f i c u l t  to l o a n  o n  s u c h  a

jj l e a s e  t h a t  the s t a t e  has, b u t  y o u  w o u l d  ... y o u  w o u l d  p r o b a b l y  

ji n o t  b e  i n c l i n e d  to e n t e r  i n t o  s u c h  a l e a s e  a g r e e m e n t  y o u r s e l f .
I*

' A: I w o u l d  f i n d  t h a t  d i f f i c u l t ,  y e s .  I m e a n ,  r e a l i s­

t i c a l l y ,  y o u  k now, if y o u ' r e  t a l k i n g  a b o u t  b i g  p r o j e c t s — m u l t i -

'j
j m i l l i o n  d o l l a r  p r o j e c t s — boy, y o u  k n o w  t h e  l e n d e r ' s  got t a '  l o o k  /

Ij
,, a t  t h o s e  t h i n g s .
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Q: I s u r e  a p p r e c i a t e  v o u r  t e s t i m o n y  o n  t h is. I ' m
ij
i: g o n n a  h a v e  to p o i n t  a w a y  ( i n a u d i b l e )  .

•i
I A: O k a y ,  J o hn.

Q: An d ,  ah, I ’m  s u r e  t h a t  i t ' s  a l s o  b e e n  v e r y  valuable
ji
i to t h e  a d  h o c  c o m m i t t e e .  W e ' v e  b e e n . . .  S o m e  o f  t h e  t h i n g s  w e ' v e  

! b e e n  t a l k i n g  a b o u t  h a v e  h i t  s p e c i f i c  w o r d s  a n d  I w a n t  to m a k e

j s u r e  t h a t  I k n o w  y o u  m e a n t  in t h e  b e g i n n i n g  o f  y o u r  n a r r a t i v e  y o u  

l! i n d i c a t e d  t h a t  t h e  r e g u l a t i o n s  a r e  i n a d e q u a t e  d e f a u l t s ,  a n d  t h e n

;i
[ilater o n  y o u  m e n t i o n e d  p r o v i s i o n s .  A l r i g h t .  W e r e  y o u  t a l k i n g

'I a b o u t  t h e  p a r a g r a p h  in t h e  l e a s e  w h e n  y o u  s t a t e d  .. . w h e n  y o u

!
!s a i d  t h a t ?  I b e l i e v e  y o u  s a i d  that.
}

A: I ' m  r e f e r r i n g  to t h e  r e g u l a t i o n s .
I
I*

Q: A l r i g h t .  W h i c h  o n e  a r e  y o u  s p e c i f i c a l l y  t a l k i n g

i;
j, a b o u t ?
ij
!j A: L e t  m e  see w h a t  w e ' v e  g o t  in h e re. I at o n e  p o i n t

‘I
ii h a d  t h e s e  r e g u l a t i o n s  in t h i s  file, b u t  if y o u  h a v e  t h e m  I c a n
»
|l # #
:p o i n t  t h e m  o u t  to you. Y e ah, I ' v e  g o t  it. N o t  n e c e s s a r i l y  

r e a d i l y .  O k a y ,  ah, w h e n  y o u  ta l k  a b o u t  d e f a u l t s ,  if y o u  l o o k  a t

i
ill A A C  5 8 . 5 4 0 ,  t h a t ' s  w h a t  I c a l l  t h e  D L - 5 0  form, w h i c h  is th i s
I *ij
!| two s e n t e n c e  f o r m  t h a t  is s u p p o s e d  to p r o t e c t  t h e s e  s o m e w h a t  

j l a r g e  loans. M a y b e  i t ' s  r i g h t  th a t  the b a n k  a c c u s e s  m e  of w r i t i n g  

!J t o o  m u c h ,  so t h e y  l i k e  to k e e p  it c o n c i s  ;. So  m a y b e  t h e y  li k e
I

! t h a t  form, I d o n ' t  k n o w .  But, a n y h o w ,  y o u  l o o k  a t  the a s s i g n m e n t

i|
,p r o v i s i o n .  Y o u  h a v e  to u s e  th a t  form. A n d  t h a t  f o r m  to me,

i ; r e p r e s e n t i n g  l e n d e r s ,  is a d e q u a t e .  O k a y ?  I m e a n ,  I c a n  say t h a t

'|
I*
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V. 
/

*«
!|committee t h a t  ( i n a u d i b l e ) .  I r e f e r r e d  t h e m  t o  ... t h e r e ' s  a b o u t

|i
!i t h r e e  g o o d  b o o k s  o n  g r o u n d  l e a s e  p r a c t i c e ,  t h a t  I t h o u g h t  he
i

,s h o u l d  l o o k  at. T h e n  l o o k  a t  t h e  r i g h t s  o f  m o r t g a g e e  o r  l i e n -  

! h o l d e r ,  11 A A C  5 8 . 5 9 0 .  O k a y ?  A n d  n o t i c e  o f  d e f a u l t ,  11 A A C

• 5 8 . 5 7 0 .
ii
!l Q: W h a t  s p e c i f i c a l l y  a b o u t  .590, w o u l d  y o u  m a k e

l!
i r e f e r e n c e  to?
i'

A: W e l l ,  in .590 it s a y s  t h a t  in t h e  e v e n t  of  c a n c e l -

;j l a t i o n  o r  f o r f e i t u r e  o f  t h e  l e a s e ,  o k a y ?

Q: U m - h u m .

il A: T h e  h o l d e r  o f  a s u b o r t e d  m o r t g a g e ,  c o n d i t i o n a l

;j
l' a s s i g n m e n t - - I  h a v e n ' t  f i g u r e d  o u t  w h a t  t h a t  i s — o r  a c o l l a t e r a l
!lI*
' a s s i g n m e n t - - w e l l , t h e  c o l l a t e r a l  m e a n s  m o r e  t o  m e — w i l l  h a v e  the

i!
' o p t i o n  to a c q u i r e  t h e  l e a s e  o r  t h e  u n e x p i r e d  t e r m s  t h e r e o f ,

I
j s u b j e c t  to the s a m e  t e r m s  a n d  c o n d i t i o n s  as the o r i g i n a l  lease, 

j o k a y .  N u m b e r  one. A n d  s o m e  o f  t h e s e  l e a s e s  h a v e  s o m e  p e c u l i a r
I;

c o n d i t i o n s  in 'em. I d o n ' t  k n o w  w h e t h e r  t h e y  d o  in the I n d u s t r i a l
lii
/ S u b d i v i s i o n ,  b u t  t h e  l e n d e r  c o m e s  in, a n d  a l e n d e r  r e a l l y  c a n  

'j c u r e  t h i n g s  w i t h  m o n e y .  I m e a n ,  y o u  k n o w ,  t h a t ' s  o n e  t h i n g  

g e n e r a l l y  a l e n d e r  has, is m o n e y .  But, if t h e  l e s s e e  w a s  s u p p o s e d

il
to d o  s o m e t h i n g  t h a t  h a s  to b e  c u r e d ,  ah, t h e n . . .  L e t ' s  s a y  he

'j

.do e s .  In o t h e r  w o r d s ,  h e  h a s  to a s s u m e  the o b l i g a t i o n s  of theII
•i
!i l e s s e e .  T h a t ' s  d i f f i c u l t ,  n u m b e r  one. W h a t  I c a l l  " n o n - m o n e t a r y
r

d e f a u l t s ."
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If the o b l i g a t i o n s  a r e  m o r e  t h a n  p a y i n g  m o n e y .  

Right.

If, for e x a m p l e ,  y o u ' r e  t h i n k i n g  o f  s o m e t h i n g

s p e c i f i c .

A: W e l l ,  l e t ' s  m a k e  it l i k e  if y o u  h a d  to p u t  in

s e w e r s ,  a n d  y o u  h a d n ' t  p u t  in s e w e r s .  Or, he w a s  s u p p o s e d  t o  

b u i l d  s o m e t h i n g  f o r  t h e  s t a t e  o r  p u t  in a b e a c o n .  He h a s n ' t  d o n e  

t h o s e  t h i n g s .  And, y o u  k n o w ,  one, c a n  h e  do t h e m ?  Is he  c a p a b l e  

o f  d o i n g  t h e m ?  I g a t h e r  s o m e  o f  t h e — I ' m  n o t  t a l k i n g  a b o u t  the 

I n d u s t r i a l  S u b d i v i s i o n ,  b u t  s o m e  o t h e r  l e a s e s  t h a t  I' v e  h e a r d  

a b o u t - - h a v e  s o m e  p e c u l i a r  p r o v i s i o n s .  I m e a n  t h e y ' r e  p e c u l i a r  in 

t h e  s e n s e  t h a t  t h e y ' r e  p a r t i c u l a r  to a c e r t a i n  p r o j e c t  b u t  n o t  

g e n e r a l l y  a p p l i c a b l e .  So, y o u ' v e  g o t t a '  c o m p l y  w i t h  th o s e .  So, 

a n y h o w - - a n d  I ' m  n o t  s u r e  h o w  the s t a t e  d o e s  a l l  this, I ' v e  never.. 

I d o n ' t  t h i n k  t h e y ' v e  r e a l l y  t h o u g h t  it t h r o u g h .  But, y o u  g o  

b a c k  to 11 A A C  5 8 . 5 6 0 ,  y o u  c a n  c a n c e l  it, b a s i c a l l y ,  on 30 days' 

n o t i c e .  O k a y ?  A n d  l e t ' s  s a y  o n e  o f  t h e  t h i n g s  t h a t  y o u ' r e  

c a n c e l l i n g  for is t h e  i n p u t  i n t o  s e w e r s .  W e l l . . .

Q: But d o e s  it s a y  m u t u a l  ... d o e s n ' t  it s a y  m u t u a l

in t h i s  a g r e e m e n t ?  It c a n ' t  be u n i l a t e r a l  t h e n  at all, c a n  it?

A: W e l l ,  for a d e f a u l t — I ' m  t a l k i n g  a b o u t  a d e f a u l t —

t he g u y  is d e f a u l t e d .  H e  w a s  s u p p o s e d  to p u t  in s e w e r s  by J u l y  

1, 19 7 6  a n d  d i d n ' t  p u t  it in; we  g o t  t h e  loan; y o u  t r y  tc c a n c e l  

it. O k a y .  Y o u  c a n c e l  it in the m i d d l e  o f  the w i n t e r ;  he says, 

"Well, I h a d  t r o u b l e  w i t h  t h e  b o r o u g h ,  e t c . ,  g i v e  m o  so m e  m o r e
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t i m e . "  Y o u  g i v e  h i m  s o m e  m o r e  time. T h e  l e n d e r  d o e s n ' t  k n o w .  I 

m e a n ,  h e  c a n ’t c o m e  i n  to r e a l l y  t a k e  o v e r  if y o u  r e a d  l i t e r a l l y  

.590. " C a u s e  y o u  c a n  ... the l e n d e r  c a n  o n l y  c o m e  in a n d  a s s u m e  

t h a t  l e a s e  if y o u  c a n c e l  it. Y o u  n e v e r  c a n c e l ,  t h a t  c r e a t e s  a n  

a m b i g u i t y  t h a t  I t h i n k  is u n n e c e s s a r y .  So, w h a t  I t r y  to  w r i t e  

i n t o  m y  a s s i g n m e n t  f o r m s  is a p r o v i s i o n  t a l k i n g  a b o u t  w h a t  h a p p e n s  

if w e  t a k e  o v e r  b y  r e a s o n  of  f o r e c l o s u r e ,  j u d i c i a l  o r  n o n - j u d i c i a l  

O k a y ?  In o t h e r  w o r d s ,  t h e  r e a l i t y  of t h e  l e n d i n g  i n d u s t r y  is w e  

c o m e  in on  f o r e c l o s u r e ,  n o t  w h e n  y o u  c a n c e l  t h e  le a s e .  A n d  y o u  

d o n ' t — I ' m  s a y i n g  yo u ,  b u t  I m e a n  t h e  S t a t e  o f  A l a s k a — n e v e r  

d r e s s e s  c h a t  q u e s t i o n .

Q: Is f o r f e i t u r e  ... it s a y s  f o r f e i t u r e ,  t o o  ... is

t h a t  c l o s e r  to d e f a u l t  t h a n  ...

A: Wi. es f o r f e i t u r e  m e a n ?  I m e a n ,  I d o n ' t  k n o w

w h a t . . .  T h e  w o r d  c a n c e l l a t i o n  I u n d e r s t a n d .  But, if y o u  c a n c e l l e  

a n d  f o r f e i t e d  t h e  lea s e ,  h o w  c a n  y o u  t e l l  m e  t o  a s s u m e  a l e a s e  

t h a t ' s  n o t  in e x i s t e n c e ?  I m e a n  t h a t  ... it ' s  ... t h e  l a n g u a g e  

i s n ' t  e v e n  a c c u r a t e .  H o w  can y o u  a s s u m e  y o u  c a n c e l l e d  ...
<

Q: W e l l  y o u  h a v e  a c q u i r e d .  L e t ' s  s a y  y o u ' v e  a c q u i r e d

the l e a s e ,  so y o u  a c q u i r e d . . .  I m e a n ,  w h a t e v e r  h a p p e n s  t h a t  

l e a s e  g o e s  b a c k  to t h e  st a t e ,  w o u l d n ' t  y o u  t h i n k  t h a t  t h e n  y o u  

h a v e  a r i g h t  to a c q u i r e  t h a t  le a s e .  D o e s n ' t  t h a t . . .  W h o  h a s  it, 

t h e n ?  D o e s n ' t . . .  It s a y s  y o u  h a v e  t h e  r i g h t  to a c q u i r e . . .  

( I n a u d i b l e . )

A: I t h i n k  w e  c o u l d  a g r e e  t h a t  the w o r d s  c o u l d  b e

- 3 3 -

I

I

A G O  8 8 5 8 2 0  !



m o r e  p r e c i s e ,  w i t h o u t  a r g u i n g  t h e  p o i n t .

Q: As  f a r  a s  c u r i n g  t h e  d e f a u l t ,  o n e  o f  t h e  t h i n g s

t h a t  is r e q u i r e d  o f  a l l  l e a s e s  in . 5 1 0 — 5 8 . 5 1 0 ?

A: U m - h u m .

Q: Is o n  u s e  u t i l i z a t i o n .  A n d ,  t h e r e  it s a y s  t h a t

f a i l u r e  t o  m a k e  s u b s t a n t i a l  u s e  o f  t h e  l a n d  ( i n a u d i b l e )  w i t h i n  

f i v e  y e a r s  s h a l l ,  o n  d i s c r e t i o n ,  c o n s t i t u t e  c a n c e l l a t i o n .

A: Urn- hum.

Q: I p r e s u m e  i f  y o u  l o s e  ... if y o u  d i d  l e n d  m o n e y ,

t h o u g h ,  y o u  w o u l d  m a k e  s u r e  t h a t  t h e r e  w a s  ... it w a s  g o i n g  to be  

u s e d  for the p u r p o s e  t h a t  it w a s  a p p l i e d  so t h a t ,  a t  l e a s t  as f a r  

as A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  is c o n c e r n e d  h e r e ,  h a v e  y o u  e v e r  

b e e n  c o n c e r n e d  w i t h  a n y t h i n g  o t h e r  t h a n  p a y m e n t  o f  m o n e y  f o r  a 

• • •

A: Y e s ,  in f a c t  w e  w e r e  c o n c e r n e d  w i t h  t h a t  w i t h  t h e

P e n l a n d  d e v e l o p m e n t ,  a n d  I w a s  s u p p o s e d  to  ...

Q: W e l l ,  I k n o w  t h at, b u t  I w a s  j u s t  w a n t i n g  to t a l k

a b o u t  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n .

A: No. O k a y ,  w e l l  I...

Q: Y o u  h a v e  b e e n  c o n c e r n e d  a b o u t . . .

A: I t ' s  t h e  s a m e  k i n d  o f  p r o b l e m .  L e t  m e  e x p l a i n  the

p r o b l e m .  Ah, the l a n d  o u t  t h e r e  m i g h t  h a v e  c e r t a i n  z o n i n g  r e s t r i c­

tions  o r  u t i l i z a t i o n  r e s t r i c t i o n s .  In o t h e r  w o r d s ,  a p a r t  f r o m  

the s t a t e  t h e r e  m i g h t  b e  s o m e  z o n i n g  o r  s o m e  o t h e r  r e s t r i c t i o n s  

p l a c e d  o n  the land. A n o t h e r  p r o b l e m  w e ' v e  had, l i k e  w i t h  the
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ii

P e n l a n d  l e a s e  ... t h e r e ' s  n o  p r o v i s i o n  f o r  t h e  g r o u n d  l e s s o r  to 

f i l e  a n  e s t o p p e l  a g r e e m e n t ,  a l t h o u g h  I a l w a y s  r e q u i r e  it. I 

w r i t e  it i n t o  t h e  g r o u n d  le a s e .  I s a i d  in g r a n t i n g  a n d  a p p r o v i n g  

t h i s  a s s i g n m e n t  t h e  S t a t e  o f  A l a s k a  s a y s  t h e r e  a r e  n o  k n o w n  

d e f a u l t s .  Y o u  k n o w ,  t h a t ' s  t h e  o n l y  p r u d e n t  t h i n g  t o  do, is m a k e  

t h e m  c o m m i t  t h e m s e l v e s  in w r i t i n g  t h a t  t h e r e  a r e n ' t  any. A n d  I 

t e l l  ' e m  t o  go  a h e a d  a n d  c h e c k  it, too. “C a u s e  w e  d o n ' t  w a n t a '  

m a k e  t h e  l o a n  if t h e r e ' s  d e f a u l t s .  A n d  o b v i o u s l y  w e  d o n ' t  w a n t  

t h e  s t a t e ,  the d a y  w e  f u n d  a t w o  o r  t h r e e  m i l l i o n  d o l l a r  l oan, t o

c o m e  b a c k  a n d  say, " W e ' r e  c a n c e l l i n g  t h e  l e a s e . "  Y ' k n o w .

Q: A r e  y o u  a w a r e  at t h i s  t i m e  o f  a n y  p e r m a n e n t  a c t i o n

r e q u i r e d  o f  a n y  l e s s e e  o n  a p a r c e l  of  A l a s k a  I n d u s t r i a l  Subdivision 

l e a s e  ( i n a u d i b l e ) .

A: I'm n o t  a w a r e  o f  any. I ' m  j u s t  s u g g e s t i n g  t h a t

t h a t ' s  a p r o b l e m  a n d  c a n  b e  a p r o b l e m .  In o t h e r  w o r d s ,  w h e n  I 

g e t  a l o a n  p a c k a g e  f r o m  the b a nk, the b a n k  s a y s ,  " W e ' r e  g o i n g  to 

m a k e  X l o a n  on th i s  p r o p e r t y ,  y o u  p u t  t h e  p a p e r w o r k  t o g e t h e r . "

S o  I, y ' k n o w ,  I ' l l  g o  o v e r  t o  t h e  s t a t e  l e a s e  f i l e  a n d  r e a d  it 

a n d  t a l k  t o  the s t a t e  l e a s e  p e o p l e ,  y ' k n o w  t h e  a d m i n i s t r a t o r s  o f  

the p r o g r a m  a n d  say, "Do y o u  k n o w  o f  a n y t h i n g  w r o n g , "  a n d  " W h a t ' s  

y o u r  v i e w  o f  the p r o j e c t ? "  and, y ' k n o w ,  c h e c k  w i t h  the b o r o u g h ,  

o r  t h e  m u n i c i p a l i t y ,  now.

Q: I r e a l l y  d i d n ' t  u n d e r s t a n d  t h a t  w h e n  y o u  f i r s t

e x p l a i n e d ,  I t h i n k  I d o  now.

A: O k a y .
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1!

Q: O n e  o t h e r  t h i n g  r e l a t e d  t o  t h a t  w h i c h  y o u  m e n t i o n e d

is p r e f e r e n c e  a n d  a s s i g n m e n t  l e a s e  f o r m  t h a t  is r e q u i r e d  to b e  

u s e d  ... a n d  y o u  u s e d  t h e  w o r d s  r e q u i r e d  to u s e  ... a n d  t h e n  

l o o k i n g  at .540, it d o e s  s a y  t h a t  a p p l i c a t i o n  f o r  a s s i g n m e n t

s h a l l  b e  m a d e  in w r i t i n g  to t h e  d i r e c t o r  o n  f o r m s  w i t h  t h e  a s s i g n­

m e n t  o f  l e a s e  o r  a t t a c h  a c o p y  t h e r e o f .  N o w  y o u  h a v e  i n d i c a t e d  

t h a t  y o u  h a v e  p r e p a r e d  a b e t t e r  a s s i g n m e n t  a n d  h a v e  h a d  th a t  

a p p r o v e d . ..

A: I ' m  n o t  s a y i n g  i t ' s  b e t t e r ,  b u t  at  l e a s t . . .

Q: No, no, w e l l  .1 m e a n  l o n g e r . . .

A: It w a s  l o n g e r .

Q: It w a s  m o r e  s a t i s f a c t o r y  to y o u ?

A: Yes. M o r e  c o n f o r t a b l e ,  a t  l e a s t . . .

Q: D o e s n ' t  t h a t  s e e m  to  i n d i c a t e  t h a t  t h i s  D L - 5 0 ,

a l t h o u g h  i t ' s  c a l l e d  an a s s i g n m e n t  of l e a s e  is an a p p l i c a t i o n  f o r  

t h e  a s s i g n m e n t ;  and, if i t ' s  a p p r o v e d  it s h o u l d  r e f e r e n c e  s o m e­

th i n g  e l s e ,  s u c h  as y o u  o r  a p r i v a t e  a t t o r n e y  m i g h t  p r e p a r e  to 

m a k e  i t  a b e t t e r  c o l l a t e r a l  a s s i g n m e n t  for t h a t...

A: If y o u ' d  r e v i e w  the f i l e s  t h a t  the l e n d e r s  h a v e

f i l e d  y o u ' d  f i n d  a v a r i e t y  o f  a t t e m p t s  to s o l v e  t h i s  p r o b l e m .

A n d  t h e y  vary. I m e a n ,  e a c h  b a n k  has b e e n  d i f f e r e n t .  A l l  I ' m  

t r y i n g  to  p o i n t  o u t  y o u  is t h a t  t h a t — if y o u  r e a d  t h a t  r e g u l a t i o n  

l i t e r a l l y  I s u p p o s e  y o u  c o u l d  r e a d  t h a t ' s  all y o u  c o u l d  e v e r  h a v e  

in t h e r e .  I ' v e  r e a d  it a n d  a d d  t h i n g s  t h a t  a r e n ' t  o t h e r w i s e  

c o v e r e d  in here. An d ,  a l l  I ' v e  a d v o c a t e d  to t h e  G o v e r n o r ' s
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C o m m i t t e e ,  a n d  m a y b e  e v e n  t h i s  p a n e l ,  is t h a t  t h e r e  h a s  to be

I' . . ' ,
•j s o m e  f l e x i b i l i t y  in t h e r e  to m a k e  w h a t  w e  c a l l  in l e n d i n g  m a k e

'j
j! the l e a s e  b a n k a b l e .
ij

Q :’ T h e r e  w a s . . .  A t  l e a s t  y o u  w e r e  a b l e  t o  p e r s u a d e  

I; ... coi r e c t e d  t h e r e  w a s  e n o u g h  f l e x i b i l i t y  to m a k e  y o u r  (inaudible

A: W e l l  t h e y ,  y ' k n o w ,  y o u  g i v e  'em t o  them, y o u  d o n ' t

I a r g u e  w i t h  them. Y o u  say, " T h i s  is w h a t  w e  n e e d  to m a k e  the 

loan, y o u  s i g n  it . "  I f  t h e y  s i g n  i t  I f i g u r e  t h e y ’re b o u n d  b y

it. But, y o u  k n o w ,  I r e c o g n i z e  a n d  a d v i s e  t h e  c l i e n t s ,  w e l l ,

t h e y  c a n  a r g u e  t h e  o t h e r  wa y .  T h e  b i g  t h i n g  in a n y  r e a l  e s t a t e  

jj t r a n s a c t i o n — I t h i n k  a n y  a t t o r n e y  w h o  d o e s  a lot of  i t  w i l l  t e l l

y o u — a n d  t h i s  h a s  b e e n  a b i g  p r o b l e m  in A l a s k a .  W e  h a v e  absolutely

!|
j n o  c e r t a i n t y  in o u r  l a w  o r  o u r  p r o c e d u r e s  o r  o u r  p r a c t i c e s .  Y o u
j,
, know. A n d  t h a t ' s  w h a t  h u r t s  A l a s k a n s .  W e  p a y  a n  e x t r a  p e n n y ,  I 

m e a n  an e x t r a  p o i n t  i n  i n t e r e s t — n o t  s o l e l y  b e c a u s e  o f  t h at, p a r t  

o f  it is o u r  i s o l a t i o n .  B u t  l e n d e r s  h a v e  t o l d  m e  o u t s i d e  of t h i s  

I state. "L o o k i t .  W e ' r e  f i f t e e n  h u n d r e d  m i l e s  a w a y  f r o m  you,
ij

w e ' r e  b a s e d  in S e a t t l e - - l ' m  t a l k i n g  a b o u t  s o m e  f t h e s e  b i g  

i o n e s — — a n d  y o u  p e o p l e  h a v e  n o  c e r t a i n t y  in y o u r  law. A b s o l u t e l y  

!n o  c e r t a i n t y  in y o u r  l a w  o r  y o u r  p r o c e d u r e s . "
i

Q: A n d  b e c a u s e  o f  t h a t  it s h o u l d  be d e f i n e d  m o r e

i! s p e c i f i c a l l y ?

i
A: Yes. Yes, u h - h u h .  S ure. If the l e n d e r  c o m e s  in

.and he f e e l s  c o m f o r t a b l e  w i t h  y o u r  p r o c e d u r e s  a n d  p r a c t i c e s ,  

y ' k n o w .  T h e n  t h a t ' s  g o n n a '  a l l o w  d e v e l o p m e n t .  A n d  i f  he d o e s n ' t

;l
feel c o m f o r t a b l e ,  t h e n  I t h i n k  it ' s  g o i n g  t o  be c h a r g e d  to him.
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: Q: It ' s  p a s t  n o o n  a l r e a d y ,  a n d  I ' d  l i k e  t o  c o m p l e t e

Mr. H o g e ' s  e x a m i n a t i o n .  I j u s t  r e a l l y  h a v e  o n e  q u e s t i o n .  Ah,

!i
..with r e s p e c t  to, ah, t h e  r e n t a l  p r o v i s i o n s  in t h e  s t a t e  l e a s e s .

'I
,Ah, l e t ' s . . .  A n d  m o r e  p a r t i c u l a r l y  t h e  o n e ' s  t h a t  r e s u l t e d  f r o m
,i

i;the r e a p p r a i s a l  ... l e t ' s  k i n d  o f  d r a w ,  ah, m a k e  a h y p o t h e t i c a l

il >
/here. Ah, y ' k n o w ,  a s s u m e  t h a t  t h e r e  p e r h a p s  h a d  b e e n  an u n d e r -

jj
• v a l u a t i o n  f o r  the p u r p o s e  o f  t h i s  q u e s t i o n .  T h a t  in f a c t  t h e

‘I
/ r e n t a l  p a y m e n t s  w e r e  l o w e r  t h a n  t h e y  s h o u l d  h a v e  b e e n  c o n s i d e r i n g  

!t h e  s t a n d a r d s  t h a t  h a v e  b e e n  s e t  up.

I
A: Urn-hum.

Q: i.e. , a p p r a i s e d  v a l u e  b a s e d  on  the f a i r  m a r k e t

v a l u e ,  o r  a p p r a i s e d  r e n t a l  b a s e d  on fa i r  m a r k e t  value. Ah, and,
!

t h e n  a s s u m e  t h a t  t h e r e  w a s  ... t h e r e  w a s  w h a t  y o u  m i g h t  r e f e r  to
t

;as a c o r r e c t i o n  of  that, c o u p l e d  w i t h  a t r e m e n d o u s  j u m p  in r e a l
ili
i • t
e s t a t e  v a l u e s  g e n e r a l l y  in a c e r t a i n  p e r i o d  of f o u r  o r  five

■!
year s .  Ah, w o u l d  the b a n k  be q u i t e  so c o n c e r n e d  b y  t h e  d r a m a t i c

• •
, i n c r e a s e ?

A: T h e  a n s w e r  is t h a t  t h e y  w o u l d  a l w a y s  be c o n c e r n e d .

JNow, h o w  a d v e r s e  t h a t  w o u l d  be w o u l d  d e p e n d  u pon, ah, w h a t  the 

| p a r t i c u l a r  lo a n  t r a n s a c t i o n  was. If the t r a n s a c t i o n  w e r e  o n e
J

that, say t h e r e  c o u l d n ' t  be  a d r a m a t i c  i n c r e a s e  in rent necessarily.

it
In o t h e r  w o r d s ,  it d e p e n d s  o n  y o u r  lease. S o m e  o f  t h e s e  l e a s e s ,

I

I ah, l i k e  a S a f e w a y  l e a s e  o r  that. T h e  o n e s  I' v e  s een, t h e y ' v e
i

' g o t  a b a s e  r e n t  a n d  t h e y  g o  o n  p r o f i t s .  Okay. I ... I m e a n
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p e r c e n t a g e  o f  s a l e s  a n d  v o l u m e .  T h a t ,  c o u p l e d  w i t h  a d r a m a t i c

[ i n c r e a s e  of  t h e  u n d e r l y i n g  g r o u n d  l e a s e — a n d  t h a t  is a l s o  r e f l e c t -
Ii

j i v e  of  a n o t h e r  t h i n g  t h a t ' s  g o i n g  up, is t h a t  t h e  r e a l  p r o p e r t y

i|
ii t a x e s  p r e s u m a b l y  a r e  g o i n g  up. T h i s  is, I u n d e r s t a n d ,  a l t h o u g h  I'J
;g o t  i n t o  t h i s  a g a i n  w i t h  the p a r k i n g  g a r a g e .  T h e  m u n i c i p a l i t y  

h a s  a v a r i e t y  ... h a s  u s e d  a v a r i e t y  o f  m e t h o d s  ... i t ' s  n o t  

l e g a l l y  c o m m i t t e d  to o n e  o v e r  the o t h e r  ... o f  e v a l u a t i n g  t h e s e  

i|ground l e a s e  p r o j e c t s .  Y ' k n o w .  A n d  t h a t ' s  a w h o l e  ' n u t h e r  area, 

iBut, to  a n s w e r  y o u r  q u e s t i o n  d i r e c t l y ,  Mr. M i d d l e t o n ,  I t h i n k
i

[.one, yes, it is of c o n c e r n .  Two, it d e p e n d s  o n  t h e  p r o j e c t — h o w

i;
b i g  a f a c t o r  t h a t  w o u l d  be.

il

!', Q: W e l l ,  w h a t  I'm... W h a t  I ' m  g e t t i n g  at is t h e y

all, look, t h e y  j u m p e d  t h i s  r e n t a l  p a y m e n t  six, s e v e n  h u n d r e d  p e r

I #
! c e n t  and, and, G o d  k n o w s ,  t h e y ' r e  g o n n a '  d o  it e v e r y  f i v e  y e a r s .
i.

. Y ' k n o w .  W h e n  the t r u t h  of  the m a t t e r  may be, G e n t l e m e n ,  t h a t
!i
r
. t h i s  is a o n e - t i m e  t h i n g ,  r e s u l t i n g  from, y ' k n o w ,  t h e s e  t w o  o r  

t h r e e  f a c t o r s .  S p e c i f i c a l l y  a p o s s i b l e  u n d e r v a l u a t i o n .  A t r e m e n -  

d o u s  j u m p  in real e s t a t e  p r i c e s ,  y ' k n o w .  In o t h e r  w o r d s ,  an
• I

i n c r e a s e  in ... of  t h e  m a r k e t  va l u e .  A n d  th a t  in f i v e  y e a r s  y o u

m a y  s e e  ... y o u  m a y  see a r e v e r s i o n  to t h e  t r e n d  t h a t — y o u  w e r e n ' t
lI
; h e r e - b u t  the e a r l i e r  t r e n d  in the r e n t a l  a d j u s t m e n t s  w a s  ... w a s

I
[ s u b s t a n t i a l ,  b u t  n o t  in the n e i g h b o r h o o d  o f  s i x  o r  s e v e n  h u n d r e d

'
(p e r  cent. It w a s  m a y b e  f i f t y  p e r  c e n t  o v e r  five y e a r s  o r  s o m e­

thi n g  like that. P e o p l e  f e l t  t h e y  c o u l d  l i v e  w i t h  it.

A: O b v i o u s l y  t h a t ' s  a j u d g m e n t  thing, b u t  I j u s t
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r e m e m b e r  r e a d i n g  in the A l a s k a  L a n d  L i n e s ,  p u t  o u t  b y  the D i v i s i o nij
,‘of L a n d s — a v e r y  g o o d  p u b l i c a t i o n ,  I r e c o m m e n d  t h a t  e v e r y b o d y  g e t
I

" i t — but, th e y  w e r e  t a l k i n g  a b o u t  t h e  s p e e c h  o f  t h e  g o v e r n o r  g a v e

i; r e c e n t l y .  And, I d o n ' t  h a v e  t h e  c o r r e c t  f i g u r e s ,  b u t  he w a s

ij
jj p o i n t i n g  o u t  t h a t  of  a l l  t h e  l a n d  in A l a s k a  m a y b e  o n e  p e r  c e n t  is

il in p r i v a t e  o w n e r s h i p .  A n d  t h e n ,  I d o n ' t  k n o w  w h a t  s m a l l  p e r  c e n t

ji
.is in A n c h o r a g e .  Y o u  know. A n d  t h e  t r e n d  t h a t  I s e e  in A n c h o r a g e
ij

jl is e v e r y b o d y  w a n t s  t o  l i v e  in A n c h o r a g e .  M a y b e  p e o p l e  w a n t  t o  

1 l i v e  in the c a p i t o l  a n d  t h e  v a l l e y .  O b v i o u s l y ,  t h e i a ' s  m o r ei
j d e v e l o p m e n t  in t h a t  area. But, I d o n ' t  ... I g u e s s  I d o n ' t  s e e

it
'i t h e  t r e n d  t h a t  y o u  m i g h t  see, b u t  y o u  m a y  b e  ri g h t ,  y ' k n o w .  T h a tjj
, it m a y  n o r m a l i z e  out. M a y b e  p e o p l e  w i l l  m o v e  t o  t h e  o t h e r  s i d e
I;

o f  t h e  i n l e t  a n d  d e v e l o p  t h e i r  w a r e h o u s e s  in o t h e r  p l a c e s .  B u t  I 

d o n  ' t k n o w  t h a t .iiI

Q: W e l l ,  I'm j u s t  c o n c e r n e d  t h a t  m a y b e  t h e  b a n k  a n d

l'
j| the l e n d e r s  . .. the b a n k s  a n d  the l e n d e r s  a r e  s a y i n g  ... are 

g e t t i n g  n e r v o u s  a b o u t  a s i x  o r  s e v e n  h u n d r e d  p e r  c e n t  i n c r e a s e

I
t h a t  m a y  n o t  be r e a l l y  s o m e t h i n g  t h a t  c a n  be p r o j e c t e d  as a 

trend. A n d  t h e y  m a y  g e t  all n e r v o u s  a b o u t  this. O b v i o u s l y ,
jl

' y ' k n o w ,  the p r o v i s i o n s  of the l e a s e  a r e  th e r e .
,i

A: Yeah.
;i

' Q: A n d  t h e y ' r e  c o n c e r n e d  a b o u t  that. But, is it
.'I

s i m p l y  b e c a u s e  th i s  o n e  t i me, y o u  k now, w e ' v e  s e e n  a r e a l l y  v e ry,
i

v e r y  d r a m a t i c  i n c r e a s e ?
!l

A: W e l l ,  th a t  c o u l d  o b v i o u s l y  be. B u t  it is, y ' k n o w ,
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I

p a r t  o f  a l l  o f  t h i s  is in A l a s k a — a n d  I t h i n k  t h i s  m a y  h a v e  c o m e  

o u t  at t h e  q o v e r n o r ' s  c o m m i t t e e  t h e  d a y  I w a s  t h e r e — y ' k n o w  w e  

J a c c e p t e d  ... I ' m  s u r e  b a n k s  m a d e  l o a n s  o n  t h e s e  g r o u n d  l e a s e s  a n d
I
I
i,never q u e s t i o n e d  t h em. T h e y  j u s t  ... t h i n g s  w e n t  along. T h e
iil
i r e n t a l  i n c r e a s e s  w e r e  a l w a y s  m o d e r a t e ,  a n d  y o u  j u s t  a c c e p t e d  t h a t

i as a w a y  o f  life. N o w ,  I t h i n k  w i t h  t h e  P e n n e y  m a t t e r ,  t h e  

^ T e a m s t e r s  m a t t e r ,  t h i s  m a t t e r ,  a n d  t h e  g e n e r a l  i n c r e a s e d  v a l u e ,  

i y ' k n o w ,  y o u ' v e  a w a k e n e d  t h e  l e n d e r s  a n d  say, "Oh, w e ' r e  n o t

go n n a '  g e t  in t h a t . "  Y ' k n o w ,  w h e t h e r  i t i s  g o n n a '  g o  up  o r  n o t ,

;;b e c a u s e  y o u ' v e  g o t t a '  say, "God, it w e n t  up  s i x  h u n d r e d  p e r  c e n t
j|
|‘t h i s  t i m e ,  is it g o n n a '  g o  s i x  h u n d r e d  p e r  c e n t  a g a i n ? "  A n d
il

.I' v e ,  y ' k n o w  ... I d o n ' t  k n o w  t h a t  t h a t ' s  g o n n a '  a l w a y s  h a p p e n .  

God, I h o p e  not. I r e a l l y  do. But, ah, y ' k n o w  t h e  l e n d e r s  g o t t a
‘I

j be s a y i n g ,  " W h a t  k i n d  o f  p e o p l e  a r e  w e  d e a l i n g  w i t h ? "  Y ' k n o w .

ii
1 If t h e y  c a n  a l w a y s  c h a n g e  t h e  r u l e s ,  t h e n  y o u ' v e  t a k e n  o u t  of

'I
l e n d i n g - - a t  l e a s t  on s t a t e  g r o u n d  l a n d — the c e r t a i n t y  t h a t  y o u  

n eed. E s p e c i a l l y  w h e n  i t ' s  u n s u b o r d i n a t e d .  T h a t ' s  w h a t  r e a l l y
I

h u r t s  t h e  l e n d e r s .  If it w a s  s u b o r d i n a t e d ,  t h en, y ' k n o w ,  the 

l e n d e r . . .  T h e  l e n d e r  w i l l  a l w a y s  k n o w  h e ' l l  g e t  his p r o j e c t  b a c k
<j
!| if t h e  s t a t e  e v e r  p u s h e s  t o o  h a r d  o n  t h e  r e n t s .  But, w h e n  he

;l
j! d o e s n ' t  h a v e  t h a t  s u b o r d i n a t i o n ,  t h a t  ... t h a t ' s  w h e r e  h e ' s
i
i g o t t a '  r e a l l y  h a v e  c e r t a i n t y .  H e ' s  g o t t a '  k n o w  w h a t  h i s  r e l a t i o n­
al

'! s h i p  is.
j

Q: A l r i g h t ,  I d o n ' t  h a v e  a n y  m o r e  q u e s t i o n s .
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! B Y  C L I F F O R D  G R O H ,  A T T O R N E Y  R E P R E S E N T I N G  I N D I V I D U A L  L E A S E H O L D E R
il

Q: V e r y ,  v e r y  q u i c k l y  I w o u l d  l i k e  ( i n a u d i b l e )  . But,

'!
jMr. H o g e ,  t h e r e ' s  s o m e  d i s c u s s i o n  b y  t h e  A t t o r n e y  G e n e r a l  a b o u t
l

{the b e n e f i t  o f  the a p p r e c i a t i o n  t h e  l e s s e e  h a s  b e c a u s e  t h e r e ' s
i

jbeen a n  a p p r a i s a l  a n d  t h e n  t h e r e ' s  n o t  a n o t h e r  r e a p p r a i s a l  f o r

il
'[five y e a r s ,  t h e r e ' s  a b e n e f i t  t o  t h e  l e s s e e  i n  s o m e  f a s h i o n .  B u t

'j
.!t h e r e ' s  r e a l l y  n o t h i n g  the l e s s e e  c a n  d o  w i t h  t h a t  a p p r e c i a t i o n ,

ii
j is t h e r e ?

A: No, I ... I... In t e r m s  o f  a f i v e - y e a r  t e r m ,

Ij
j t h e r e ' s  n o t  e n o u g h  ... t h e r e ' s  n o t  e n o u g h  t i m e  t o  g e t  a n y  b e n e f i t  

''out o f  it.

ii
ij Q: W e l l ,  he  c a n ' t  s e l l  it. H e  c a n ' t  b u y  it. H e  c a n

j»
A !e n d e a v o r  to r e n e g o t i a t e  h i s  l e a s e ,  if h e ' s  s u c c e s s f u l  in d o i n g
^ i;

1 so, b u t  as y o u  a n d  I k n o w  i t ' s  a v e r y  d i f f i c u l t  p r o p o s i t i o n .

ir
A: It is d i f f i c u l t .

'I . . .
Q: O k a y .  No w ,  t h e r e  h a s  b e e n  s o m e  c o n f u s i o n  i n  t h i s

;l
i! h e a r i n g  a m o n g  s o m e  o f  us a b o u t  t h e  b a s i c  d i f f e r e n c e  b e t w e e n  a
•i
^ s u b o r d i n a t i o n  a n d  a s o - c a l l e d  c o l l a t e r a l  a s s i g n m e n t .  A n d  l e t ' s
■I

,, y o u  a n d  I see if w e  c a n  s t r a i g h t e n  t h i s  up. O k a y .  In a s u b o r d i n­

a t i o n ,  w h a t  r e a l l y  h a p p e n s  is t h e  l e s s o r  a g r e e s  t h a t  t h e  l e n d e r
jj
imay h a v e  the fee if t h e  l e s s e e  d e f a u l t s .  Is t h a t  c o r r e c t ?

! A: T h a t ' s  right.
i

j Q: O k a y .  N o w  in an  a s s i g n m e n t ,  o r  a s o - c a l l e d  " c o l l a t ­

e r a l "  a s s i g n m e n t ,  all t h a t  r e a l l y  h a p p e n s  is t h a t  the l e s s e e  

a s s i g n s  to his l e n d e r  h i s  ... g i v e s  the l e n d e r  t h e  r i g h t  t o  c u r e
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ithe d e f a u l t  if t h e r e ' s  a d e f a u l t ?

A:

Q:

A:

T h a t ' s  true.

A n d  t h a t  is t h e  b a s i c  d i f f e r e n c e ?

Y e ah. I t ' s  m o r e  d r a m a t i c a l l y .  In o n e  c a s e  o n

!j
,I s u b o r d i n a t i o n  t h e  l e n d e r ' s  g e t t i n g  t h e  a s s e t ,  a n d  on  an a s s i g n m e n t  

!i
h e ' s  r e a l l y  g e t t i n g  a l i a b i l i t y ,  p o t e n t i a l l y .

I
Q: R i g h t .

A: In o t h e r  w o r d s ,  t h e  p o t e n t i a l  l i a b i l i t y  is h e ' d

h a v e  t o  c u r e  t h e  d e f a u l t s ,  a s s u m e  ... p a y  t h e  r e n t  o n  t h e  g r o u n d  

lease.

Q: A n d  a n y  s u g g e s t i o n  t h a t  t h e  t w o  t h i n g s  a r e  e q u i v a -

II
!•; l e n t  j u s t  i s n ' t ,  ah, l e g a l l y  c o r r e c t ?
i;

A: No. No, t h e y  ... b o t h  in l e n d i n g  a n d  law, t h e y ' r e

l i  *
a b o u t  180 d e g r e e s  a p a r t  ... m a y b e  n o t  q u i t e  that.

B Y  MR. G I S S B E R G :

Q: W e l l ,  w o u l d  y o u  t a k e  o n e  t h a t  h a d  n o  s u b o r d i n a t i o n

a n d  n o  c o l l a t e r a l  a s s i g n m e n t ?

A: W e l l ,  y o u  w o u l d n ' t  ... I m e a n ,  y o u  w o u l d n ' t  be...

W e l l ,  I ' m  s u r e  t h e  C o n t r o l l e r  of  the C u r r e n c y  w o u l d  be p u t t i n g  

y o u  in j a i l  if y o u  evei m a d e  a l o a n  l i k e  that. I m e an, y o u ' v e  

g o t t a '  h a v e  at l e a s t  t h e  a s s i g n m e n t  o f  t h e  g r o u n d  lease, u n l e s s  

y o u ' r e  a c h a r i t a b l e  i n s t i t u t i o n ,  a n d  b a n k s ,  b e l i e v e  me, are not.

I d o n ' t  s a y  t h a t  f a c e t i o u s l y ,  t h e y ' v e  g o t t a '  m a k e  a p r o f i t .  Y o u  

d o n ' t . . .  W h a t  y o u  w o u l d  b e  d o i n g  is s a y i n g ,  h e re, I'm gonna'
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'!

l e n d  f i v e  m i l l i o n  d o l l a r s .  B u i l d  a b u i l d i n g  o n  t h i s  p r o p e r t y .

T h e  s t a t e  c o m e s  a l o n g  a n d  c a n c e l s  t h e  g o u n d  l e a s e ,  g e t s  t h e  

p r o p e r t y .  E v e n  t h o u g h  t h e y ' v e  g o t  t h i s  p e r m i s s i o n  t h a t  y o u  c a n  

m o v e  t h e  i m p r o v e m e n t  in 30 d a y s ,  b u t  y o u ' r e  n o t  g o n n a '  r e m o v e  a 

p a r k i n g  g a r a g e .  Y o u ' r e  n o t  g o n n a '  r e m o v e  a n y  k i n d  of f i v e  m i l lion 

d o l l a r  b u i l d i n g .  So, in e f f e c t ,  t h e  l e n d e r ' s  m a d e  a c h a r i t a b l e  

c o n t r i b u t i o n ,  b e c a u s e  h e ' l l  n e v e r  g e t  h i s  b u i l d i n g  b a c k ,  a n d  

h e ' l l  n e v e r  g e t  h i s  s e c u r i t y .  H e ' s  g o t t a  h a v e  a t  t h e  m i n i m a l  t h e  

c o l l a t e r a l  a s s i g n m e n t ,  a n d  m u c h  p r e f e r r e d  is l e a s e  s u b o r d i n a t i o n .  

M u c h ,  m u c h  p r e f e r r e d .

Q: C o u l d  y o u  h a v e  a s u b o r d i n a t i o n  o n  the l e a s e h o l d

i n t e r e s t .  T h a t ' s  t h e  c o l l a t e r a l  a s s i g n m e n t ?

A: No, t h a t ' s  m e a n i n g l e s s ,  b e c a u s e  y o u ' d  s t i l l  h a v e

t h e  fee i n t e r e s t .  I m e a n ,  t h a t... Y o u  c a n  h a v e - t h e r e ' s  a n o t h e r  

w o r d  for it t h a t  d o e s n ' t  c o m e  to m i n d - - a  p a r t i a l  s u b o r d i n a t i o n  

t h i n g ,  b u t  it w o u l d n ' t  be r e a l i s t i c ,  nor, I d o n ' t  t h i n k ,  a p p l i c a­

bl e  in t e r m s  of w h a t  y o u ' r e  d e a l i n g  w i t h  in s t a t e  g r o u n d  l e a ses. 

In o t h e r  w o r d s ,  the s t a t e  e i t h e r ,  y ' k n o w ,  the s t a t e  p r o b a b l y  is 

at t h i s  p o i n t  n o t  g o i n g  to s u b o r d i n a t e ?  and, if it's n o t  g o i n g  to 

s u b o r d i n a t e ,  t h e n  it h a s  to t a k e  c a r e  o f  t h e s e  o t h e r  p r o b l e m s .

Q: Is s u b o r d i n a t i o n  a l w a y s  i n c l u d e d  in c o l l a t e r a l

a s s i g n m e n t s ?

A: Ah, y e a h ,  I ' v e  d o n e  o n e  l i k e  that. "A" o w n s  the

fee. "A" l e a s e s  to "B", a d e v e l o p e r .  Ah, d e v e l o p e r  "B" l e a s e s  

to "C". W e ll, y o u  w o u l d n ' t  h a v e  it in t e r m s  of the s t a t e  g r o u n d

- 4 4 -
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'] l e a s e ,  b u t  in t h a t  s i t u a t i o n  t h e  d e v e l o p e r  w i l l  a s s i g n  h i s  t e n a n t  

jj l e a s e s  to  the b a n k  as s e c u r i t y  for t h e  loan. Ah, the g r o u n d

!; l e s s o r  m a y  s u b o r d i n a t e  to t h e  loan. Y ' k n o w ,  "A" w i l l  s u b o r d i n a t e

ij
'! t o  t h e  l e n d e r ,  a n d  "B" w i l l  a l s o  b e  a s s i g n i n g  h i s  l e a s e s ,  b u t  y o u  

jl
w o u l d n ' t  h a v e  it o n  t h e  s a m e  l e a s e ,  y o u ' d  h a v e  d i f f e r e n t  l e a s e s

M 
- j
j in  o r d e r  to a c c o m p l i s h  it.

MR. M I D D L E T O N :

Q: O k a y ,  a n y t h i n g  f u r t h e r ?  T h a n k  y o u ,  Mr. H oge.

A: O k a y ,  t h a n k  you.

I

E N D  O F  T E S T I M O N Y
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GOVERNMENT INCENTIVES TO EXPLORATION

FIGURE 1

Alberta's oil and gas resources extend over roost of the province 

and constitute a major source of energy. To expedite the location of such 

resources, the Government of Alberta on July 28, 1972, approved the Natural 

Resource Revenue Flan. A  main feature of this plan was an increase in 

annual revenues to the Government of about 70 million dollars corrroencing 

in 1973. The Alberta government felt this to be a fair and reasonable 

additional return to the citizens of Alberta for their ownership of a 

depleting and non-mewable resource. This dollar figure has increased since 

the initiation of the program due to the escalating price of crude oil.

To  offset this increase in revenues from industry and to stimulate 

increased exploratory activity in Alberta, the Government implemented the 

Exploratory Drilling Incentive System. The program has undergone several 

modifications since it was introduced, but essentially consists of a monetary 

credit for an exploratory well drilled for oil or gas. The credit

may be applied against taxes payable under The Freeliold Mineral Taxation Act,

2



royalties, rentals, fees and bonuses on petroleum and natural gas Crown 

minerals rights. A  producing incentive exploratory well may also qualify for 

royalty or  mineral taxation exemptions.

The Exploratory DriLling Incentive System is administered jointly by 

the Alberta Department of ISnergy and Natural Resources and the Alberta Energy 

Resources Conservation Boacd. Determination of qualifying footage upon 

completion or abandonment of the incentive exploratory well is made by the 

Board. Determination of the credit to be established is made by the Department.

■v. :40

Due to the close relationship between geophysical and drilling activity, 

it is found desirable to provide incentives for geophysical exploration- It 

is considered vital to maintain a  high level of geophysical work to ensure the 

continuity of the search for new oil or gas reserves.

Therefore, the Albtirta Government, in taking a second step toward 

maii tiling the necessary level of petroleum activity in the province, implemented

on January 1, 1975, the Geophysical Incentive Program.

I
The credit for a geophysical incentive program is determined 'from a
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formula based on the number of miles of subsurface coverage recorded and

the geographical area in which the survey was conducted. The incentive 

credits maybe applied against revenues c j \g to the Crown, for bonuses on 

petroleum and natural gas, Crcwn mineral rights, fees, rentals, royalties 

and freehold mineral taxes.

FIGURE 2

The Exploratory Drilling Incentive System was implemented on  August 1,

1972, and was scheduled to be in existence for a period of five years terminating 

on December 31 >: 1977.

After an extensive government task force study, an amendment was 

introduced extending the Exploratory Drilling Incentive System to March 31, 1981.

At  the tine the Drilling Incentive program was implemented, it was 

estimated that only 50% of ultimate oil and gas reserves in Alberta had been 

discovered. Exploratory activity had declined and many companies with substantia.__

land holdings were apparently shifting their exploratory activity to the frontier 

areas. For this reason, the Government tried to "tie-in" the Natural Resource

I

Revenue Plan with the Exploratory Drilling Incentive System to benefit those
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operators who undertook exploration in Alberta.

Between 1964 and 1969, the number of new field wildcat wells drilled 

in Alberta maintained fairly high levels - about 500 wells per year. In 1971, 

this number dropped to about 300 wells per year. I

A  further indication of both the decline and shift in exploratory 

activity was indicated by seismic crew activity in Canada. Seismic activity 

dropped from a peak of 972 crew months in 1967 to a 1970 low of 724 crew months.

The shift of activity away from Alberta during 1970 and 1971 was of

greater significance. Fran 1961 to 1967, close to 70S of Canada's geophysical ,

|
i

activity occurred in Alberta. In 1960 and 1969, Alberta accounted for just over

il

60% of the total. In 1970, more Canadian seismic activity occurred outside 

Alberta than in Alberta.

i

There was a substantial drop in bonuses fran the sale of Crown mineral 

rights. During the period 1965 to 1969, these revenues averaged $100 million
I

per year. In 1970 and 1971, these revenues dropped to about $25 million per year-

, ■
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